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CHAPTER 1—MONOPOLIES AND 
COMBINATIONS IN RESTRAINT OF TRADE 

Sec. 

1. Trusts, etc., in restraint of trade illegal; pen-

alty. 
2. Monopolizing trade a felony; penalty. 

3. Trusts in Territories or District of Columbia 

illegal; combination a felony. 

4. Jurisdiction of courts; duty of United States 

attorneys; procedure. 

5. Bringing in additional parties. 

6. Forfeiture of property in transit. 

6a. Conduct involving trade or commerce with 

foreign nations. 

7. ‘‘Person’’ or ‘‘persons’’ defined. 

8. Trusts in restraint of import trade illegal; 

penalty. 

9. Jurisdiction of courts; duty of United States 

attorneys; procedure. 

10. Bringing in additional parties. 

11. Forfeiture of property in transit. 

12. Definitions; short title. 

13. Discrimination in price, services, or facilities. 

(a) Price; selection of customers. 

(b) Burden of rebutting prima-facie case 

of discrimination. 

(c) Payment or acceptance of commis-

sion, brokerage, or other compensa-

tion. 

(d) Payment for services or facilities for 

processing or sale. 

(e) Furnishing services or facilities for 

processing, handling, etc. 

(f) Knowingly inducing or receiving dis-

criminatory price. 

13a. Discrimination in rebates, discounts, or ad-

vertising service charges; underselling in 

particular localities; penalties. 

13b. Cooperative association; return of net earn-

ings or surplus. 

13c. Exemption of non-profit institutions from 

price discrimination provisions. 

14. Sale, etc., on agreement not to use goods of 

competitor. 

15. Suits by persons injured. 

(a) Amount of recovery; prejudgment in-

terest. 

(b) Amount of damages payable to for-

eign states and instrumentalities of 

foreign states. 

(c) Definitions. 

15a. Suits by United States; amount of recovery; 

prejudgment interest. 

15b. Limitation of actions. 

15c. Actions by State attorneys general. 

(a) Parens patriae; monetary relief; dam-

ages; prejudgment interest. 

(b) Notice; exclusion election; final judg-

ment. 

(c) Dismissal or compromise of action. 

(d) Attorneys’ fees. 

15d. Measurement of damages. 

15e. Distribution of damages. 

15f. Actions by Attorney General. 

(a) Notification to State attorney gen-

eral. 

(b) Availability of files and other mate-

rials. 

15g. Definitions. 

15h. Applicability of parens patriae actions. 

16. Judgments. 

(a) Prima facie evidence; collateral es-

toppel. 

(b) Consent judgments and competitive 

impact statements; publication in 

Federal Register; availability of 

copies to the public. 

(c) Publication of summaries in news-

papers. 
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Sec. 

(d) Consideration of public comments by 

Attorney General and publication of 

response. 

(e) Public interest determination. 

(f) Procedure for public interest deter-

mination. 

(g) Filing of written or oral communica-

tions with the district court. 

(h) Inadmissibility as evidence of pro-

ceedings before the district court 

and the competitive impact state-

ment. 

(i) Suspension of limitations. 

17. Antitrust laws not applicable to labor organi-

zations. 

18. Acquisition by one corporation of stock of an-

other. 

18a. Premerger notification and waiting period. 

(a) Filing. 

(b) Waiting period; publication; voting 

securities. 

(c) Exempt transactions. 

(d) Commission rules. 

(e) Additional information; waiting pe-

riod extensions. 

(f) Preliminary injunctions; hearings. 

(g) Civil penalty; compliance; power of 

court. 

(h) Disclosure exemption. 

(i) Construction with other laws. 

(j) Omitted. 

(k) Extensions of time. 

19. Interlocking directorates and officers. 

19a, 20. Repealed. 

21. Enforcement provisions. 

(a) Commission, Board, or Secretary au-

thorized to enforce compliance. 

(b) Issuance of complaints for violations; 

hearing; intervention; filing of tes-

timony; report; cease and desist or-

ders; reopening and alteration of re-

ports or orders. 

(c) Review of orders; jurisdiction; filing 

of petition and record of proceeding; 

conclusiveness of findings; addi-

tional evidence; modification of 

findings; finality of judgment and 

decree. 

(d) Exclusive jurisdiction of Court of Ap-

peals. 

(e) Liability under antitrust laws. 

(f) Service of complaints, orders and 

other processes. 

(g) Finality of orders generally. 

(h) Finality of orders modified by Su-

preme Court. 

(i) Finality of orders modified by Court 

of Appeals. 

(j) Finality of orders issued on rehearing 

ordered by Court of Appeals or Su-

preme Court. 

(k) ‘‘Mandate’’ defined. 

(l) Penalties. 

21a. Actions and proceedings pending prior to 

June 19, 1936; additional and continuing vio-

lations. 

22. District in which to sue corporation. 

23. Suits by United States; subpoenas for wit-

nesses. 

24. Liability of directors and agents of corpora-

tion. 

25. Restraining violations; procedure. 

26. Injunctive relief for private parties; excep-

tion; costs. 

26a. Restrictions on the purchase of gasohol and 

synthetic motor fuel. 

(a) Limitations on the use of credit in-

struments; sales, resales, and trans-

fers. 

Sec. 

(b) Credit fees; equivalent conventional 

motor fuel sales; labeling of pumps; 

product liability disclaimers; adver-

tising support; furnishing facilities. 

(c) ‘‘United States’’ defined. 

27. Effect of partial invalidity. 

27a. Application of antitrust laws to professional 

major league baseball. 

(a) Major league baseball subject to anti-

trust laws. 

(b) Limitation of section. 

(c) Standing to sue. 

(d) Conduct, acts, practices, or agree-

ments subject to antitrust laws. 

28. Repealed. 

29. Appeals. 

(a) Court of appeals; review by Supreme 

Court. 

(b) Direct appeals to Supreme Court. 

30. Depositions for use in suits in equity; pro-

ceedings open to public. 

31. Panama Canal closed to violators of antitrust 

laws. 

32, 33. Repealed. 

34. Definitions applicable to sections 34 to 36. 

35. Recovery of damages, etc., for antitrust vio-

lations from any local government, or offi-

cial or employee thereof acting in an offi-

cial capacity. 

(a) Prohibition in general. 

(b) Preconditions for attachment of pro-

hibition; prima facie evidence for 

nonapplication of prohibition. 

36. Recovery of damages, etc., for antitrust vio-

lations on claim against person based on of-

ficial action directed by local government, 

or official or employee thereof acting in an 

official capacity. 

(a) Prohibition in general. 

(b) Nonapplication of prohibition for 

cases commenced before effective 

date of provisions. 

37. Immunity from antitrust laws. 

(a) Inapplicability of antitrust laws. 

(b) Immunity. 

(c) Treatment of certain annuities and 

trusts. 

(d) Limitation. 

37a. Definitions. 

HISTORICAL NOTE 

This chapter includes among other statutory provi-

sions the Sherman Act, comprising sections 1 to 7 of 

this title, the Clayton Act, comprising sections 12, 13, 

14 to 19, 20, 21, and 22 to 27 of this title and sections 52 

and 53 of Title 29, Labor, the Wilson Tariff Act, com-

prising sections 8 and 9 of this title, the Robinson-Pat-

man Price Discrimination Act, comprising sections 13, 

13a, 13b, and 21a of this title, the ‘‘Expediting Act’’, sec-

tions 28 and 29 of this title, and the ‘‘Hart-Scott-Rodino 

Antitrust Improvements Act of 1976’’, comprising sec-

tions 15c to 15h, 18a, and 66 of this title. For complete 

classification of the Hart-Scott-Rodino Act, see Short 

Title note under section 1 of this title. 

CONGRESSIONAL INVESTIGATION OF MONOPOLY 

Joint Res. June 16, 1938, ch. 456, 52 Stat. 705, created 

a Temporary National Economic Committee which was 

authorized to make a full investigation on monopoly 

and the concentration of economic power in and finan-

cial control over production and distribution of goods 

and services. The time for submitting the final report 

under Joint Res. June 16, 1938, ch. 456, 52 Stat. 705, as 

amended Apr. 26, 1939, ch. 104, §§ 1, 2, 53 Stat. 624, was 

extended to Apr. 3, 1941, by Joint Res. Dec. 16, 1940, ch. 

932, 54 Stat. 1225. The committee’s report was presented 

to Congress on Mar. 31, 1941, and was published in Sen-

ate Document No. 35. 
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EXECUTIVE ORDER NO. 12022 

Ex. Ord. No. 12022, Dec. 1, 1977, 42 F.R. 61441, as 

amended by Ex. Ord. No. 12052, Apr. 7, 1978, 43 F.R. 

15133, which related to the National Commission for the 

Review of Antitrust Laws and Procedures, was revoked 

by Ex. Ord. No. 12258, Dec. 31, 1980, 46 F.R. 1251, set out 

as a note under section 14 of the Appendix to Title 5, 

Government Organization and Employees. 

ANTITRUST ACTS AND LAWS DEFINED IN OTHER SECTIONS 

Antitrust acts and laws are defined in sections 12, 44, 

1311, 1802, 3301, 3503, 4002, 4021, 4301, 6211 of this title; 

title 10 section 7430; title 12 sections 1828, 1831u, 1841, 

1849; title 16 section 2602; title 17 section 109; title 28 

section 1407; title 30 sections 184, 1413; title 33 section 

1502; title 40 section 488; title 42 sections 5417, 5909, 6202, 

8235f, 9102; title 43 sections 1331, 1770; title 45 section 

791; title 46 App. section 1702; title 49 sections 10706, 

41308; title 50 App. sections 1941a, 2158. 

§ 1. Trusts, etc., in restraint of trade illegal; pen-
alty 

Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, or 
with foreign nations, is declared to be illegal. 
Every person who shall make any contract or 
engage in any combination or conspiracy hereby 
declared to be illegal shall be deemed guilty of 
a felony, and, on conviction thereof, shall be 
punished by fine not exceeding $10,000,000 if a 
corporation, or, if any other person, $350,000, or 
by imprisonment not exceeding three years, or 
by both said punishments, in the discretion of 
the court. 

(July 2, 1890, ch. 647, § 1, 26 Stat. 209; Aug. 17, 
1937, ch. 690, title VIII, 50 Stat. 693; July 7, 1955, 
ch. 281, 69 Stat. 282; Pub. L. 93–528, § 3, Dec. 21, 
1974, 88 Stat. 1708; Pub. L. 94–145, § 2, Dec. 12, 
1975, 89 Stat. 801; Pub. L. 101–588, § 4(a), Nov. 16, 
1990, 104 Stat. 2880.) 

AMENDMENTS 

1990—Pub. L. 101–588 substituted ‘‘$10,000,000’’ for ‘‘one 

million dollars’’ and ‘‘$350,000’’ for ‘‘one hundred thou-

sand dollars’’. 

1975—Pub. L. 94–145 struck out from first sentence 

two provisos granting anti-trust exemption to State 

fair trade laws. 

1974—Pub. L. 93–528 substituted ‘‘a felony, and, on 

conviction thereof, shall be punished by fine not ex-

ceeding one million dollars if a corporation, or, if any 

other person, one hundred thousand dollars, or by im-

prisonment not exceeding three years’’ for ‘‘a mis-

demeanor, and on conviction thereof, shall be punished 

by fine not exceeding fifty thousand dollars, or by im-

prisonment not exceeding one year’’. 

1955—Act July 7, 1955, substituted ‘‘fifty thousand 

dollars’’ for ‘‘five thousand dollars’’. 

1937—Act Aug. 17, 1937, inserted two provisos. 

EFFECTIVE DATE OF 2001 AMENDMENT 

Pub. L. 107–72, § 4, Nov. 20, 2001, 115 Stat. 650, provided 

that: ‘‘This Act [enacting and amending provisions set 

out as notes under this section] and the amendments 

made by this Act shall take effect on September 30, 

2001.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Section 4 of Pub. L. 94–145 provided that: ‘‘The 

amendments made by sections 2 and 3 of this Act 

[amending this section and section 45 of this title] shall 

take effect upon the expiration of the ninety-day pe-

riod which begins on the date of enactment of this Act 

[Dec. 12, 1975].’’ 

SHORT TITLE OF 2001 AMENDMENT 

Pub. L. 107–72, § 1, Nov. 20, 2001, 115 Stat. 648, provided 

that: ‘‘This Act [enacting and amending provisions set 

out as notes under this section] may be cited as the 

‘Need-Based Educational Aid Act of 2001’.’’ 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–297, § 1, Oct. 27, 1998, 112 Stat. 2824, pro-

vided that: ‘‘This Act [enacting section 27a of this title 

and provisions set out as a note under section 27a of 

this title] may be cited as the ‘Curt Flood Act of 1998’.’’ 

SHORT TITLE OF 1997 AMENDMENTS 

Pub. L. 105–43, § 1, Sept. 17, 1997, 111 Stat. 1140, pro-

vided that: ‘‘This Act [enacting and amending provi-

sions set out as notes below] may be cited as the ‘Need- 

Based Educational Aid Antitrust Protection Act of 

1997’.’’ 

Pub. L. 105–26, § 1, July 3, 1997, 111 Stat. 241, provided 

that: ‘‘This Act [amending sections 37 and 37a of this 

title and enacting provisions set out as notes under sec-

tion 37 of this title] may be cited as the ‘Charitable Do-

nation Antitrust Immunity Act of 1997’.’’ 

SHORT TITLE OF 1995 AMENDMENT 

Pub. L. 104–63, § 1, Dec. 8, 1995, 109 Stat. 687, provided 

that: ‘‘This Act [enacting sections 37 and 37a of this 

title and provisions set out as a note under section 37 

of this title] may be cited as the ‘Charitable Gift Annu-

ity Antitrust Relief Act of 1995’.’’ 

SHORT TITLE OF 1990 AMENDMENT 

Section 1 of Pub. L. 101–588 provided: ‘‘That this Act 

[amending this section and sections 2, 3, 15a, and 19 of 

this title and repealing section 20 of this title] may be 

cited as the ‘Antitrust Amendments Act of 1990’.’’ 

SHORT TITLE OF 1984 AMENDMENT 

Pub. L. 98–544, § 1, Oct. 24, 1984, 98 Stat. 2750, provided: 

‘‘That this Act [enacting sections 34 to 36 of this title 

and provisions set out as a note under section 34 of this 

title] may be cited as the ‘Local Government Antitrust 

Act of 1984’.’’ 

SHORT TITLE OF 1982 AMENDMENT 

Pub. L. 97–290, title IV, § 401, Oct. 8, 1982, 96 Stat. 1246, 

provided that: ‘‘This title [enacting section 6a of this 

title and amending section 45 of this title] may be cited 

as the ‘Foreign Trade Antitrust Improvements Act of 

1982’.’’ 

SHORT TITLE OF 1980 AMENDMENT 

Pub. L. 96–493, § 1, Dec. 2, 1980, 94 Stat. 2568, provided: 

‘‘That this Act [enacting section 26a of this title] may 

be cited as the ‘Gasohol Competition Act of 1980’.’’ 

SHORT TITLE OF 1976 AMENDMENT 

Section 1 of Pub. L. 94–435, Sept. 30, 1976, 90 Stat. 1383, 

provided: ‘‘That this Act [enacting sections 15c to 15h, 

18a, and 66 of this title, amending sections 12, 15b, 16, 

26, and 1311 to 1314 of this title, section 1505 of Title 18, 

Crimes and Criminal Procedure, and section 1407 of 

Title 28, Judiciary and Judicial Procedure, and enact-

ing provisions set out as notes under sections 8, 15c, 

18a, and 1311 of this title] may be cited as the ‘Hart- 

Scott-Rodino Antitrust Improvements Act of 1976’.’’ 

SHORT TITLE OF 1975 AMENDMENT 

Section 1 of Pub. L. 94–145 provided: ‘‘That this Act 

[amending this section and section 45 of this title and 

enacting provisions set out as a note under this sec-

tion] may be cited as the ‘Consumer Goods Pricing Act 

of 1975’.’’ 

SHORT TITLE OF 1974 AMENDMENT 

Section 1 of Pub. L. 93–528 provided: ‘‘That this Act 

[amending this section and section 2, 3, 16, 28, and 29 of 



Page 5 TITLE 15—COMMERCE AND TRADE § 1 

this title, section 401 of Title 47, Telegraphs, Tele-

phones, and Radiotelegraphs, and sections 43, 44, and 45 

of former Title 49, Transportation, and enacting provi-

sions set out as notes under this section and section 29 

of this title] may be cited as the ‘Antitrust Procedures 

and Penalties Act’.’’ 

SHORT TITLE 

Pub. L. 94–435, title III, § 305(a), Sept. 30, 1976, 90 Stat. 

1397, added immediately following the enacting clause 

of act July 2, 1890, the following: ‘‘That this Act [this 

section and sections 2 to 7 of this title] may be cited as 

the ‘Sherman Act’.’’ 

YEAR 2000 INFORMATION AND READINESS DISCLOSURE 

Pub. L. 105–271, Oct. 19, 1998, 112 Stat. 2386, provided 

that: 

‘‘SECTION 1. SHORT TITLE. 

‘‘This Act may be cited as the ‘Year 2000 Information 

and Readiness Disclosure Act’. 

‘‘SEC. 2. FINDINGS AND PURPOSES. 

‘‘(a) FINDINGS.—Congress finds the following: 

‘‘(1)(A) At least thousands but possibly millions of 

information technology computer systems, software 

programs, and semiconductors are not capable of rec-

ognizing certain dates in 1999 and after December 31, 

1999, and will read dates in the year 2000 and there-

after as if those dates represent the year 1900 or 

thereafter or will fail to process those dates. 

‘‘(B) The problem described in subparagraph (A) and 

resulting failures could incapacitate systems that are 

essential to the functioning of markets, commerce, 

consumer products, utilities, government, and safety 

and defense systems, in the United States and 

throughout the world. 

‘‘(C) Reprogramming or replacing affected systems 

before the problem incapacitates essential systems is 

a matter of national and global interest. 

‘‘(2) The prompt, candid, and thorough disclosure 

and exchange of information related to year 2000 

readiness of entities, products, and services— 

‘‘(A) would greatly enhance the ability of public 

and private entities to improve their year 2000 read-

iness; and 

‘‘(B) is therefore a matter of national importance 

and a vital factor in minimizing any potential year 

2000 related disruption to the Nation’s economic 

well-being and security. 

‘‘(3) Concern about the potential for legal liability 

associated with the disclosure and exchange of year 

2000 readiness information is impeding the disclosure 

and exchange of such information. 

‘‘(4) The capability to freely disseminate and ex-

change information relating to year 2000 readiness, 

solutions, test practices and test results, with the 

public and other entities without undue concern 

about litigation is critical to the ability of public and 

private entities to address year 2000 needs in a timely 

manner. 

‘‘(5) The national interest will be served by uniform 

legal standards in connection with the disclosure and 

exchange of year 2000 readiness information that will 

promote disclosures and exchanges of such informa-

tion in a timely fashion. 

‘‘(b) PURPOSES.—Based upon the powers contained in 

article I, section 8, clause 3 of the Constitution of the 

United States, the purposes of this Act are— 

‘‘(1) to promote the free disclosure and exchange of 

information related to year 2000 readiness; 

‘‘(2) to assist consumers, small businesses, and local 

governments in effectively and rapidly responding to 

year 2000 problems; and 

‘‘(3) to lessen burdens on interstate commerce by 

establishing certain uniform legal principles in con-

nection with the disclosure and exchange of informa-

tion related to year 2000 readiness. 

‘‘SEC. 3. DEFINITIONS. 

‘‘In this Act: 

‘‘(1) ANTITRUST LAWS.—The term ‘antitrust laws’— 
‘‘(A) has the meaning given to it in subsection (a) 

of the first section of the Clayton Act (15 U.S.C. 

12(a)), except that such term includes section 5 of 

the Federal Trade Commission Act (15 U.S.C. 45) to 

the extent such section 5 applies to unfair methods 

of competition; and 
‘‘(B) includes any State law similar to the laws 

referred to in subparagraph (A). 
‘‘(2) CONSUMER.—The term ‘consumer’ means an in-

dividual who acquires a consumer product for pur-

poses other than resale. 
‘‘(3) CONSUMER PRODUCT.—The term ‘consumer prod-

uct’ means any personal property or service which is 

normally used for personal, family, or household pur-

poses. 
‘‘(4) COVERED ACTION.—The term ‘covered action’ 

means a civil action of any kind, whether arising 

under Federal or State law, except for an action 

brought by a Federal, State, or other public entity, 

agency, or authority acting in a regulatory, super-

visory, or enforcement capacity. 
‘‘(5) MAKER.—The term ‘maker’ means each person 

or entity, including the United States or a State or 

political subdivision thereof, that— 
‘‘(A) issues or publishes any year 2000 statement; 
‘‘(B) develops or prepares any year 2000 state-

ment; or 
‘‘(C) assists in, contributes to, or reviews, reports 

or comments on during, or approves, or otherwise 

takes part in the preparing, developing, issuing, ap-

proving, or publishing of any year 2000 statement. 
‘‘(6) REPUBLICATION.—The term ‘republication’ 

means any repetition, in whole or in part, of a year 

2000 statement originally made by another. 
‘‘(7) YEAR 2000 INTERNET WEBSITE.—The term ‘year 

2000 Internet website’ means an Internet website or 

other similar electronically accessible service, clear-

ly designated on the website or service by the person 

or entity creating or controlling the content of the 

website or service as an area where year 2000 state-

ments concerning that person or entity are posted or 

otherwise made accessible to the general public. 
‘‘(8) YEAR 2000 PROCESSING.—The term ‘year 2000 

processing’ means the processing (including calculat-

ing, comparing, sequencing, displaying, or storing), 

transmitting, or receiving of date data from, into, 

and between the 20th and 21st centuries, and during 

the years 1999 and 2000, and leap year calculations. 
‘‘(9) YEAR 2000 READINESS DISCLOSURE.—The term 

‘year 2000 readiness disclosure’ means any written 

year 2000 statement— 
‘‘(A) clearly identified on its face as a year 2000 

readiness disclosure; 
‘‘(B) inscribed on a tangible medium or stored in 

an electronic or other medium and retrievable in 

perceivable form; and 
‘‘(C) issued or published by or with the approval 

of a person or entity with respect to year 2000 proc-

essing of that person or entity or of products or 

services offered by that person or entity. 
‘‘(10) YEAR 2000 REMEDIATION PRODUCT OR SERVICE.— 

The term ‘year 2000 remediation product or service’ 

means a software program or service licensed, sold, or 

rendered by a person or entity and specifically de-

signed to detect or correct year 2000 processing prob-

lems with respect to systems, products, or services 

manufactured or rendered by another person or en-

tity. 
‘‘(11) YEAR 2000 STATEMENT.— 

‘‘(A) IN GENERAL.—The term ‘year 2000 statement’ 

means any communication or other conveyance of 

information by a party to another or to the public, 

in any form or medium— 
‘‘(i) concerning an assessment, projection, or es-

timate concerning year 2000 processing capabili-

ties of an entity, product, service, or set of prod-

ucts and services; 
‘‘(ii) concerning plans, objectives, or timetables 

for implementing or verifying the year 2000 proc-
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essing capabilities of an entity, product, service, 

or set of products and services; 

‘‘(iii) concerning test plans, test dates, test re-

sults, or operational problems or solutions relat-

ed to year 2000 processing by— 

‘‘(I) products; or 

‘‘(II) services that incorporate or utilize products; 

or 

‘‘(iv) reviewing, commenting on, or otherwise 

directly or indirectly relating to year 2000 proc-

essing capabilities. 

‘‘(B) NOT INCLUDED.—For the purposes of any ac-

tion brought under the securities laws, as that term 

is defined in section 3(a)(47) of the Securities Ex-

change Act of 1934 (15 U.S.C. 78c(a)(47)), the term 

‘year 2000 statement’ does not include statements 

contained in any documents or materials filed with 

the Securities and Exchange Commission, or with 

Federal banking regulators, pursuant to section 

12(i) of the Securities Exchange Act of 1934 (15 

U.S.C. 781(i) [78l(i)]), or disclosures or writing that 

when made accompanied the solicitation of an offer 

or sale of securities. 

‘‘SEC. 4. PROTECTION FOR YEAR 2000 STATE-

MENTS. 

‘‘(a) EVIDENCE EXCLUSION.—No year 2000 readiness dis-

closure, in whole or in part, shall be admissible against 

the maker of that disclosure to prove the accuracy or 

truth of any year 2000 statement set forth in that dis-

closure, in any covered action brought by another 

party except that— 

‘‘(1) a year 2000 readiness disclosure may be admis-

sible to serve as the basis for a claim for anticipatory 

breach, or repudiation of a contract, or a similar 

claim against the maker, to the extent provided by 

applicable law; and 

‘‘(2) the court in any covered action shall have dis-

cretion to limit application of this subsection in any 

case in which the court determines that the maker’s 

use of the year 2000 readiness disclosure amounts to 

bad faith or fraud, or is otherwise beyond what is rea-

sonable to achieve the purposes of this Act. 

‘‘(b) FALSE, MISLEADING AND INACCURATE YEAR 2000 

STATEMENTS.—Except as provided in subsection (c), in 

any covered action, to the extent that such action is 

based on an allegedly false, inaccurate, or misleading 

year 2000 statement, the maker of that year 2000 state-

ment shall not be liable under Federal or State law 

with respect to that year 2000 statement unless the 

claimant establishes, in addition to all other requisite 

elements of the applicable action, by clear and convinc-

ing evidence, that— 

‘‘(1) the year 2000 statement was material; and 

‘‘(2)(A) to the extent the year 2000 statement was 

not a republication, that the maker made the year 

2000 statement— 

‘‘(i) with actual knowledge that the year 2000 

statement was false, inaccurate, or misleading; 

‘‘(ii) with intent to deceive or mislead; or 

‘‘(iii) with a reckless disregard as to the accuracy 

of the year 2000 statement; or 

‘‘(B) to the extent the year 2000 statement was a re-

publication, that the maker of the republication 

made the year 2000 statement— 

‘‘(i) with actual knowledge that the year 2000 

statement was false, inaccurate, or misleading; 

‘‘(ii) with intent to deceive or mislead; or 

‘‘(iii) without notice in that year 2000 statement 

that— 

‘‘(I) the maker has not verified the contents of 

the republication; or 

‘‘(II) the maker is not the source of the republi-

cation and the republication is based on informa-

tion supplied by another person or entity identi-

fied in that year 2000 statement or republication. 

‘‘(c) DEFAMATION OR SIMILAR CLAIMS.—In a covered 

action arising under any Federal or State law of defa-

mation, trade disparagement, or a similar claim, to the 

extent such action is based on an allegedly false, inac-

curate, or misleading year 2000 statement, the maker of 

that year 2000 statement shall not be liable with re-

spect to that year 2000 statement, unless the claimant 

establishes by clear and convincing evidence, in addi-

tion to all other requisite elements of the applicable 

action, that the year 2000 statement was made with 

knowledge that the year 2000 statement was false or 

made with reckless disregard as to its truth or falsity. 
‘‘(d) YEAR 2000 INTERNET WEBSITE.— 

‘‘(1) IN GENERAL.—Except as provided in paragraph 

(2), in any covered action other than a covered action 

involving personal injury or serious physical damage 

to property, in which the adequacy of notice about 

year 2000 processing is at issue, the posting, in a com-

mercially reasonable manner and for a commercially 

reasonable duration, of a notice by the entity charged 

with giving such notice on the year 2000 Internet web-

site of that entity shall be deemed an adequate mech-

anism for providing that notice. 
‘‘(2) EXCEPTION.—Paragraph (1) shall not apply if 

the court finds that the use of the mechanism of no-

tice— 
‘‘(A) is contrary to express prior representations 

regarding the mechanism of notice made by the 

party giving notice; 
‘‘(B) is materially inconsistent with the regular 

course of dealing between the parties; or 
‘‘(C) occurs where there have been no prior rep-

resentations regarding the mechanism of notice, no 

regular course of dealing exists between the parties, 

and actual notice is clearly the most commercially 

reasonable means of providing notice. 
‘‘(3) CONSTRUCTION.—Nothing in this subsection 

shall— 
‘‘(A) alter or amend any Federal or State statute 

or regulation requiring that notice about year 2000 

processing be provided using a different mecha-

nism; 
‘‘(B) create a duty to provide notice about year 

2000 processing; 
‘‘(C) preclude or suggest the use of any other me-

dium for notice about year 2000 processing or re-

quire the use of an Internet website; or 
‘‘(D) mandate the content or timing of any no-

tices about year 2000 processing. 
‘‘(e) LIMITATION ON EFFECT OF YEAR 2000 STATE-

MENTS.— 
‘‘(1) IN GENERAL.—In any covered action, a year 2000 

statement shall not be interpreted or construed as an 

amendment to or alteration of a contract or war-

ranty, whether entered into by or approved for a pub-

lic or private entity. 
‘‘(2) NOT APPLICABLE.— 

‘‘(A) IN GENERAL.—This subsection shall not 

apply— 
‘‘(i) to the extent the party whose year 2000 

statement is alleged to have amended or altered 

a contract or warranty has otherwise agreed in 

writing to so alter or amend the contract or war-

ranty; 
‘‘(ii) to a year 2000 statement made in conjunc-

tion with the formation of the contract or war-

ranty; or 
‘‘(iii) if the contract or warranty specifically 

provides for its amendment or alteration through 

the making of a year 2000 statement. 
‘‘(B) RULE OF CONSTRUCTION.—Nothing in this sub-

section shall affect applicable Federal or State law 

in effect as of the date of enactment of this Act 

[Oct. 19, 1998] with respect to determining the ex-

tent to which a year 2000 statement affects a con-

tract or warranty. 
‘‘(f) SPECIAL DATA GATHERING.— 

‘‘(1) IN GENERAL.—A Federal entity, agency, or au-

thority may expressly designate a request for the vol-

untary provision of information relating to year 2000 

processing, including year 2000 statements, as a spe-

cial year 2000 data gathering request made pursuant 

to this subsection. 
‘‘(2) SPECIFICS.—A special year 2000 data gathering 

request made under this subsection shall specify a 
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Federal entity, agency, or authority, or, with its con-

sent, another public or private entity, agency, or au-

thority, to gather responses to the request. 
‘‘(3) PROTECTIONS.—Except with the express consent 

or permission of the provider of information de-

scribed in paragraph (1), any year 2000 statements or 

other such information provided by a party in re-

sponse to a special year 2000 data gathering request 

made under this subsection— 
‘‘(A) shall be exempt from disclosure under sub-

section (b)(4) of section 552 of title 5, United States 

Code, commonly known as the ‘Freedom of Infor-

mation Act’; 
‘‘(B) shall not be disclosed to any third party; and 
‘‘(C) may not be used by any Federal entity, agen-

cy, or authority or by any third party, directly or 

indirectly, in any civil action arising under any 

Federal or State law. 
‘‘(4) EXCEPTIONS.— 

‘‘(A) INFORMATION OBTAINED ELSEWHERE.—Nothing 

in this subsection shall preclude a Federal entity, 

agency, or authority, or any third party, from sepa-

rately obtaining the information submitted in re-

sponse to a request under this subsection through 

the use of independent legal authorities, and using 

such separately obtained information in any action. 
‘‘(B) VOLUNTARY DISCLOSURE.—A restriction on 

use or disclosure of information under this sub-

section shall not apply to any information disclosed 

to the public with the express consent of the party 

responding to a special year 2000 data gathering re-

quest or disclosed by such party separately from a 

response to a special year 2000 data gathering re-

quest. 

‘‘SEC. 5. TEMPORARY ANTITRUST EXEMPTION. 

‘‘(a) EXEMPTION.—Except as provided in subsection 

(b), the antitrust laws shall not apply to conduct en-

gaged in, including making and implementing an agree-

ment, solely for the purpose of and limited to— 
‘‘(1) facilitating responses intended to correct or 

avoid a failure of year 2000 processing in a computer 

system, in a component of a computer system, in a 

computer program or software, or services utilizing 

any such system, component, program, or hardware; 

or 
‘‘(2) communicating or disclosing information to 

help correct or avoid the effects of year 2000 process-

ing failure[.] 
‘‘(b) APPLICABILITY.—Subsection (a) shall apply only 

to conduct that occurs, or an agreement that is made 

and implemented, after the date of enactment of this 

Act [Oct. 19, 1998] and before July 14, 2001. 
‘‘(c) EXCEPTION TO EXEMPTION.—Subsection (a) shall 

not apply with respect to conduct that involves or re-

sults in an agreement to boycott any person, to allo-

cate a market, or to fix prices or output. 
‘‘(d) RULE OF CONSTRUCTION.—The exemption granted 

by this section shall be construed narrowly. 

‘‘SEC. 6. EXCLUSIONS. 

‘‘(a) EFFECT ON INFORMATION DISCLOSURE.—This Act 

does not affect, abrogate, amend, or alter the authority 

of a Federal or State entity, agency, or authority to 

enforce a requirement to provide or disclose, or not to 

provide or disclose, information under a Federal or 

State statute or regulation or to enforce such statute 

or regulation. 
‘‘(b) CONTRACTS AND OTHER CLAIMS.— 

‘‘(1) IN GENERAL.—Except as may be otherwise pro-

vided in subsections (a) and (e) of section 4, this Act 

does not affect, abrogate, amend, or alter any right 

established by contract or tariff between any person 

or entity, whether entered into by a public or private 

person or entity, under any Federal or State law. 
‘‘(2) OTHER CLAIMS.— 

‘‘(A) IN GENERAL.—In any covered action brought 

by a consumer, this Act does not apply to a year 

2000 statement expressly made in a solicitation, in-

cluding an advertisement or offer to sell, to that 

consumer by a seller, manufacturer, or provider of 

a consumer product. 

‘‘(B) SPECIFIC NOTICE REQUIRED.—In any covered 

action, this Act shall not apply to a year 2000 state-

ment, concerning a year 2000 remediation product 

or service, expressly made in an offer to sell or in 

a solicitation (including an advertisement) by a 

seller, manufacturer, or provider, of that product or 

service unless, during the course of the offer or so-

licitation, the party making the offer or solicita-

tion provides the following notice in accordance 

with section 4(d): 

‘‘ ‘Statements made to you in the course of this 

sale are subject to the Year 2000 Information and 

Readiness Disclosure Act (ll U.S.C. ll). In the 

case of a dispute, this Act may reduce your legal 

rights regarding the use of any such statements, 

unless otherwise specified by your contract or 

tariff.’ 

‘‘(3) RULE OF CONSTRUCTION.—Nothing in this Act 

shall be construed to preclude any claims that are 

not based exclusively on year 2000 statements. 

‘‘(c) DUTY OR STANDARD OF CARE.— 

‘‘(1) IN GENERAL.—This Act shall not impose upon 

the maker of any year 2000 statement any more strin-

gent obligation, duty, or standard of care than is 

otherwise applicable under any other Federal law or 

State law. 

‘‘(2) ADDITIONAL DISCLOSURE.—This Act does not 

preclude any party from making or providing any ad-

ditional disclosure, disclaimer, or similar provisions 

in connection with any year 2000 readiness disclosure 

or year 2000 statement. 

‘‘(3) DUTY OF CARE.—This Act shall not be deemed 

to alter any standard or duty of care owed by a fidu-

ciary, as defined or determined by applicable Federal 

or State law. 

‘‘(d) INTELLECTUAL PROPERTY RIGHTS.—This Act does 

not affect, abrogate, amend, or alter any right in a pat-

ent, copyright, semiconductor mask work, trade secret, 

trade name, trademark, or service mark, under any 

Federal or State law. 

‘‘(e) INJUNCTIVE RELIEF.—Nothing in this Act shall be 

deemed to preclude a claimant from seeking injunctive 

relief with respect to a year 2000 statement. 

‘‘SEC. 7. APPLICABILITY. 

‘‘(a) EFFECTIVE DATE.— 

‘‘(1) IN GENERAL.—Except as otherwise provided in 

this section, this Act shall become effective on the 

date of enactment of this Act [Oct. 19, 1998]. 

‘‘(2) APPLICATION TO LAWSUITS PENDING.—This Act 

shall not affect or apply to any lawsuit pending on 

July 14, 1998. 

‘‘(3) APPLICATION TO STATEMENTS AND DISCLO-

SURES.—Except as provided in subsection (b)— 

‘‘(A) this Act shall apply to any year 2000 state-

ment made beginning on July 14, 1998 and ending on 

July 14, 2001; and 

‘‘(B) this Act shall apply to any year 2000 readi-

ness disclosure made beginning on the date of en-

actment of this Act and ending on July 14, 2001. 

‘‘(b) PREVIOUSLY MADE READINESS DISCLOSURE.— 

‘‘(1) IN GENERAL.—For the purposes of section 4(a), 

a person or entity that issued or published a year 2000 

statement after January 1, 1996, and before the date 

of enactment of this Act [Oct. 19, 1998], may designate 

that year 2000 statement as a year 2000 readiness dis-

closure if— 

‘‘(A) the year 2000 statement complied with the 

requirements of section 3(9) when made, other than 

being clearly designated on its face as a disclosure; 

and 

‘‘(B) within 45 days after the date of enactment of 

this Act, the person or entity seeking the designa-

tion— 

‘‘(i) provides individual notice that meets the 

requirements of paragraph (2) to all recipients of 

the applicable year 2000 statement; or 

‘‘(ii) prominently posts notice that meets the 

requirements of paragraph (2) on its year 2000 

Internet website, commencing prior to the end of 
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the 45-day period under this subparagraph and ex-

tending for a minimum of 45 consecutive days and 

also uses the same method of notification used to 

originally provide the applicable year 2000 state-

ment. 
‘‘(2) REQUIREMENTS.—A notice under paragraph 

(1)(B) shall— 
‘‘(A) state that the year 2000 statement that is 

the subject of the notice is being designated a year 

2000 readiness disclosure; and 
‘‘(B) include a copy of the year 2000 statement 

with a legend labeling the statement as a ‘Year 2000 

Readiness Disclosure’. 
‘‘(c) EXCEPTION.—No designation of a year 2000 state-

ment as a year 2000 readiness disclosure under sub-

section (b) shall apply with respect to any person or en-

tity that— 
‘‘(1) proves, by clear and convincing evidence, that 

it relied on the year 2000 statement prior to the re-

ceipt of notice described in subsection (b)(1)(B) and it 

would be prejudiced by the retroactive designation of 

the year 2000 statement as a year 2000 readiness dis-

closure; and 
‘‘(2) provides to the person or entity seeking the 

designation a written notice objecting to the designa-

tion within 45 days after receipt of individual notice 

under subsection (b)(1)(B)(i), or within 180 days after 

the date of enactment of this Act [Oct. 19, 1998], in 

the case of notice provided under subsection 

(b)(1)(B)(ii). 

‘‘SEC. 8. YEAR 2000 COUNCIL WORKING GROUPS. 

‘‘(a) IN GENERAL.— 
‘‘(1) WORKING GROUPS.—The President’s Year 2000 

Council (referred to in this section as the ‘Council’) 

may establish and terminate working groups com-

posed of Federal employees who will engage outside 

organizations in discussions to address the year 2000 

problems identified in section 2(a)(1) to share infor-

mation related to year 2000 readiness, and otherwise 

to serve the purposes of this Act. 
‘‘(2) LIST OF GROUPS.—The Council shall maintain 

and make available to the public a printed and elec-

tronic list of the working groups, the members of 

each working group, and a point of contact, together 

with an address, telephone number, and electronic 

mail address for the point of contact, for each work-

ing group created under this section. 
‘‘(3) BALANCE.—The Council shall seek to achieve a 

balance of participation and representation among 

the working groups. 
‘‘(4) ATTENDANCE.—The Council shall maintain and 

make available to the public a printed and electronic 

list of working group members who attend each meet-

ing of a working group as well as any other individ-

uals or organizations participating in each meeting. 
‘‘(5) MEETINGS.—Each meeting of a working group 

shall be announced in advance in accordance with 

procedures established by the Council. The Council 

shall encourage working groups to hold meetings 

open to the public to the extent feasible and consist-

ent with the activities of the Council and the pur-

poses of this Act. 
‘‘(b) FACA.—The Federal Advisory Committee Act (5 

U.S.C. App.) shall not apply to the working groups es-

tablished under this section. 
‘‘(c) PRIVATE RIGHT OF ACTION.—This section creates 

no private right of action to sue for enforcement of the 

provisions of this section. 
‘‘(d) EXPIRATION.—The authority conferred by this 

section shall expire on December 31, 2000. 

‘‘SEC. 9. NATIONAL INFORMATION CLEARING-

HOUSE AND WEBSITE. 

‘‘(a) NATIONAL WEBSITE.— 
‘‘(1) IN GENERAL.—The Administrator of General 

Services shall create and maintain until July 14, 2002, 

a national year 2000 website, and promote its avail-

ability, designed to assist consumers, small business, 

and local governments in obtaining information from 

other governmental websites, hotlines, or informa-

tion clearinghouses about year 2000 processing of 

computers, systems, products, and services, including 

websites maintained by independent agencies and 

other departments. 
‘‘(2) CONSULTATION.—In creating the national year 

2000 website, the Administrator of General Services 

shall consult with— 
‘‘(A) the Director of the Office of Management 

and Budget; 
‘‘(B) the Administrator of the Small Business Ad-

ministration; 
‘‘(C) the Consumer Product Safety Commission; 
‘‘(D) officials of State and local governments; 
‘‘(E) the Director of the National Institute of 

Standards and Technology; 
‘‘(F) representatives of consumer and industry 

groups; and 
‘‘(G) representatives of other entities, as deter-

mined appropriate. 
‘‘(b) REPORT.—The Administrator of General Services 

shall submit a report to the Committees on the Judici-

ary of the Senate and the House of Representatives and 

the Committee on Governmental Affairs of the Senate 

and the Committee on Government Reform and Over-

sight of the House of Representatives [now Committee 

on Government Reform of House of Representatives] 

not later than 60 days after the date of enactment of 

this Act [Oct. 19, 1998] regarding planning to comply 

with the requirements of this section.’’ 

APPLICATION OF ANTITRUST LAWS TO AWARD OF NEED- 

BASED EDUCATIONAL AID 

Pub. L. 107–72, § 3, Nov. 20, 2001, 115 Stat. 648, provided 

that: 
‘‘(a) STUDY.— 

‘‘(1) IN GENERAL.—The Comptroller General shall 

conduct a study of the effect of the antitrust exemp-

tion on institutional student aid under section 568 of 

the Improving America’s Schools Act of 1994 (15 

U.S.C. 1 note) [Pub. L. 103–382, see below]. 
‘‘(2) CONSULTATION.—The Comptroller General shall 

have final authority to determine the content of the 

study under paragraph (1), but in determining the 

content of the study, the Comptroller General shall 

consult with— 
‘‘(A) the institutions of higher education partici-

pating under the antitrust exemption under section 

568 of the Improving America’s Schools Act of 1994 

(15 U.S.C. 1 note) (referred to in this Act [see Short 

Title of 2001 Amendment note above] as the ‘par-

ticipating institutions’); 
‘‘(B) the Antitrust Division of the Department of 

Justice; and 
‘‘(C) other persons that the Comptroller General 

determines are appropriate. 
‘‘(3) MATTERS STUDIED.— 

‘‘(A) IN GENERAL.—The study under paragraph (1) 

shall— 
‘‘(i) examine the needs analysis methodologies 

used by participating institutions; 
‘‘(ii) identify trends in undergraduate costs of 

attendance and institutional undergraduate grant 

aid among participating institutions, including— 
‘‘(I) the percentage of first-year students re-

ceiving institutional grant aid; 
‘‘(II) the mean and median grant eligibility 

and institutional grant aid to first-year stu-

dents; and 
‘‘(III) the mean and median parental and stu-

dent contributions to undergraduate costs of at-

tendance for first year students receiving insti-

tutional grant aid; 
‘‘(iii) to the extent useful in determining the ef-

fect of the antitrust exemption under section 568 

of the Improving America’s Schools Act of 1994 (15 

U.S.C. 1 note), examine— 
‘‘(I) comparison data, identified in clauses (i) 

and (ii), from institutions of higher education 

that do not participate under the antitrust ex-

emption under section 568 of the Improving 
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America’s Schools Act of 1994 (15 U.S.C. 1 note); 

and 
‘‘(II) other baseline trend data from national 

benchmarks; and 
‘‘(iv) examine any other issues that the Comp-

troller General determines are appropriate, in-

cluding other types of aid affected by section 568 

of the Improving America’s Schools Act of 1994 (15 

U.S.C. 1 note). 
‘‘(B) ASSESSMENT.— 

‘‘(i) IN GENERAL.—The study under paragraph (1) 

shall assess what effect the antitrust exemption 

on institutional student aid has had on institu-

tional undergraduate grant aid and parental con-

tribution to undergraduate costs of attendance. 
‘‘(ii) CHANGES OVER TIME.—The assessment 

under clause (i) shall consider any changes in in-

stitutional undergraduate grant aid and parental 

contribution to undergraduate costs of attend-

ance over time for institutions of higher edu-

cation, including consideration of— 
‘‘(I) the time period prior to adoption of the 

consensus methodologies at participating insti-

tutions; and 
‘‘(II) the data examined pursuant to subpara-

graph (A)(iii). 
‘‘(b) REPORT.— 

‘‘(1) IN GENERAL.—Not later than September 30, 2006, 

the Comptroller General shall submit a report to the 

Committee on the Judiciary of the Senate and the 

Committee on the Judiciary of the House of Rep-

resentatives that contains the findings and conclu-

sions of the Comptroller General regarding the mat-

ters studied under subsection (a). 
‘‘(2) IDENTIFYING INDIVIDUAL INSTITUTIONS.—The 

Comptroller General shall not identify an individual 

institution of higher education in information sub-

mitted in the report under paragraph (1) unless the 

information on the institution is available to the 

public. 
‘‘(c) RECORDKEEPING REQUIREMENT.— 

‘‘(1) IN GENERAL.—For the purpose of completing 

the study under subsection (a)(1), a participating in-

stitution shall— 
‘‘(A) collect and maintain for each academic year 

until the study under subsection (a)(1) is com-

pleted— 
‘‘(i) student-level data that is sufficient, in the 

judgment of the Comptroller General, to permit 

the analysis of expected family contributions, 

identified need, and undergraduate grant aid 

awards; and 
‘‘(ii) information on formulas used by the insti-

tution to determine need; and 
‘‘(B) submit the data and information under para-

graph (1) to the Comptroller General at such time 

as the Comptroller General may reasonably require. 
‘‘(2) NON-PARTICIPATING INSTITUTIONS.—Nothing in 

this subsection shall be construed to require an insti-

tution of higher education that does not participate 

under the antitrust exemption under section 568 of 

the Improving America’s Schools Act of 1994 (15 

U.S.C. 1 note) to collect and maintain data under this 

subsection.’’ 
Pub. L. 103–382, title V, § 568(a)–(d), Oct. 20, 1994, 108 

Stat. 4060, 4061, as amended by Pub. L. 105–43, § 2(a), 

Sept. 17, 1997, 111 Stat. 1140; Pub. L. 105–244, title I, 

§ 102(a)(3), Oct. 7, 1998, 112 Stat. 1618; Pub. L. 107–72, § 2, 

Nov. 20, 2001, 115 Stat. 648, provided that: 
‘‘(a) EXEMPTION.—It shall not be unlawful under the 

antitrust laws for 2 or more institutions of higher edu-

cation at which all students admitted are admitted on 

a need-blind basis, to agree or attempt to agree— 
‘‘(1) to award such students financial aid only on 

the basis of demonstrated financial need for such aid; 
‘‘(2) to use common principles of analysis for deter-

mining the need of such students for financial aid if 

the agreement to use such principles does not restrict 

financial aid officers at such institutions in their ex-

ercising independent professional judgment with re-

spect to individual applicants for such financial aid; 

‘‘(3) to use a common aid application form for need- 

based financial aid for such students if the agreement 

to use such form does not restrict such institutions in 

their requesting from such students, or in their 

using, data in addition to the data requested on such 

form; or 
‘‘(4) to exchange through an independent third 

party, before awarding need-based financial aid to 

any of such students who is commonly admitted to 

the institutions of higher education involved, data 

submitted by the student so admitted, the student’s 

family, or a financial institution on behalf of the stu-

dent or the student’s family relating to assets, liabil-

ities, income, expenses, the number of family mem-

bers, and the number of the student’s siblings in col-

lege, if each of such institutions of higher education 

is permitted to retrieve such data only once with re-

spect to the student. 
‘‘(b) LIMITATIONS.—Subsection (a) shall not apply 

with respect to— 
‘‘(1) any financial aid or assistance authorized by 

the Higher Education Act of 1965 (20 U.S.C. 1001 et 

seq.); or 
‘‘(2) any contract, combination, or conspiracy with 

respect to the amount or terms of any prospective fi-

nancial aid award to a specific individual. 
‘‘(c) DEFINITIONS.—For purposes of this section— 

‘‘(1) the term ‘alien’ has the meaning given such 

term in section 101(3) [101(a)(3)] of the Immigration 

and Nationality Act (8 U.S.C. 1101(3) [1101(a)(3)]); 
‘‘(2) the term ‘antitrust laws’ has the meaning 

given such term in subsection (a) of the first section 

of the Clayton Act (15 U.S.C. 12(a)), except that such 

term includes section 5 of the Federal Trade Commis-

sion Act (15 U.S.C. 45) to the extent such section ap-

plies to unfair methods of competition; 
‘‘(3) the term ‘institution of higher education’ has 

the meaning given such term in section 101 of the 

Higher Education Act of 1965 [20 U.S.C. 1001]; 
‘‘(4) the term ‘lawfully admitted for permanent res-

idence’ has the meaning given such term in section 

101(20) [101(a)(20)] of the Immigration and Nationality 

Act (8 U.S.C. 1101(20) [1101(a)(20)]); 
‘‘(5) the term ‘national of the United States’ has 

the meaning given such term in section 101(22) 

[101(a)(22)] of the Immigration and Nationality Act (8 

U.S.C. 1101(22) [1101(a)(22)]); 
‘‘(6) the term ‘on a need-blind basis’ means without 

regard to the financial circumstances of the student 

involved or the student’s family; and 
‘‘(7) the term ‘student’ means, with respect to an 

institution of higher education, a national of the 

United States or an alien admitted for permanent 

residence who is admitted to attend an undergradu-

ate program at such institution on a full-time basis. 
‘‘(d) EXPIRATION.—Subsection (a) shall expire on Sep-

tember 30, 2008.’’ 
[Pub. L. 105–43, § 2(b), Sept. 17, 1997, 111 Stat. 1140, pro-

vided that: ‘‘The amendments made by subsection (a) 

[amending section 568(a)–(d) of Pub. L. 103–382, set out 

above] shall take effect immediately before September 

30, 1997.’’] 

SHERMAN ACT REFERRED TO IN OTHER SECTIONS 

The Sherman Act [15 U.S.C. 1 to 7] is referred to in 

sections 12, 15c, 15d, 29, 30, 31, 44, 62, 1012, 1013, 3301, 3503 

of this title; title 7 section 225; title 10 section 7430; 

title 12 sections 1828, 1849; title 16 section 2602; title 30 

sections 184, 1413; title 40 section 488; title 42 sections 

2135, 5417, 5909, 6202, 8235f, 9102; title 43 sections 970, 1331, 

1770; title 45 section 791; title 46 App. section 1702; title 

49 section 10706; title 50 App. sections 1941a, 2158. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4, 6, 6a, 7, 18a 

of this title. 

§ 2. Monopolizing trade a felony; penalty 

Every person who shall monopolize, or at-
tempt to monopolize, or combine or conspire 
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with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a felony, and, on conviction 
thereof, shall be punished by fine not exceeding 
$10,000,000 if a corporation, or, if any other per-
son, $350,000, or by imprisonment not exceeding 
three years, or by both said punishments, in the 
discretion of the court. 

(July 2, 1890, ch. 647, § 2, 26 Stat. 209; July 7, 1955, 
ch. 281, 69 Stat. 282; Pub. L. 93–528, § 3, Dec. 21, 
1974, 88 Stat. 1708; Pub. L. 101–588, § 4(b), Nov. 16, 
1990, 104 Stat. 2880.) 

AMENDMENTS 

1990—Pub. L. 101–588 substituted ‘‘$10,000,000’’ for ‘‘one 

million dollars’’ and ‘‘$350,000’’ for ‘‘one hundred thou-

sand dollars’’. 

1974—Pub. L. 93–528 substituted ‘‘a felony, and, on 

conviction thereof, shall be punished by fine not ex-

ceeding one million dollars if a corporation, or, if any 

other person, one hundred thousand dollars, or by im-

prisonment not exceeding three years’’ for ‘‘a mis-

demeanor, and, on conviction thereof, shall be punished 

by fine not exceeding fifty thousand dollars, or by im-

prisonment not exceeding one year’’. 

1955—Act July 7, 1955, substituted ‘‘fifty thousand 

dollars’’ for ‘‘five thousand dollars’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 18a of this title; 

title 12 section 1849. 

§ 3. Trusts in Territories or District of Columbia 
illegal; combination a felony 

Every contract, combination in form of trust 
or otherwise, or conspiracy, in restraint of trade 
or commerce in any Territory of the United 
States or of the District of Columbia, or in re-
straint of trade or commerce between any such 
Territory and another, or between any such Ter-
ritory or Territories and any State or States or 
the District of Columbia, or with foreign na-
tions, or between the District of Columbia and 
any State or States or foreign nations, is de-
clared illegal. Every person who shall make any 
such contract or engage in any such combina-
tion or conspiracy, shall be deemed guilty of a 
felony, and, on conviction thereof, shall be pun-
ished by fine not exceeding $10,000,000 if a cor-
poration, or, if any other person, $350,000, or by 
imprisonment not exceeding three years, or both 
said punishments, in the discretion of the court. 

(July 2, 1890, ch. 647, § 3, 26 Stat. 209; July 7, 1955, 
ch. 281, 69 Stat. 282; Pub. L. 93–528, § 3, Dec. 21, 
1974, 88 Stat. 1708; Pub. L. 101–588, § 4(c), Nov. 16, 
1990, 104 Stat. 2880.) 

AMENDMENTS 

1990—Pub. L. 101–588 substituted ‘‘$10,000,000’’ for ‘‘one 

million dollars’’ and ‘‘$350,000’’ for ‘‘one hundred thou-

sand dollars’’. 

1974—Pub. L. 93–528 substituted ‘‘a felony, and, on 

conviction thereof, shall be punished by fine not ex-

ceeding one million dollars if a corporation, or, if any 

other person, one hundred thousand dollars, or by im-

prisonment not exceeding three years’’ for ‘‘a mis-

demeanor, and, on conviction thereof, shall be punished 

by fine not exceeding fifty thousand dollars, or by im-

prisonment not exceeding one year’’. 

1955—Act July 7, 1955, substituted ‘‘fifty thousand 

dollars’’ for ‘‘five thousand’’. 

§ 4. Jurisdiction of courts; duty of United States 
attorneys; procedure 

The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of sections 1 to 7 of this 
title; and it shall be the duty of the several 
United States attorneys, in their respective dis-
tricts, under the direction of the Attorney Gen-
eral, to institute proceedings in equity to pre-
vent and restrain such violations. Such proceed-
ings may be by way of petition setting forth the 
case and praying that such violation shall be en-
joined or otherwise prohibited. When the parties 
complained of shall have been duly notified of 
such petition the court shall proceed, as soon as 
may be, to the hearing and determination of the 
case; and pending such petition and before final 
decree, the court may at any time make such 
temporary restraining order or prohibition as 
shall be deemed just in the premises. 

(July 2, 1890, ch. 647, § 4, 26 Stat. 209; Mar. 3, 1911, 
ch. 231, § 291, 36 Stat. 1167; June 25, 1948, ch. 646, 
§ 1, 62 Stat. 909.) 

CODIFICATION 

Act Mar. 3, 1911, vested jurisdiction in ‘‘district’’ 

courts, instead of ‘‘circuit’’ courts. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, substituted 

‘‘United States attorneys’’ for ‘‘district attorneys of 

the United States’’. See section 541 et seq. of Title 28, 

Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5 of this title. 

§ 5. Bringing in additional parties 

Whenever it shall appear to the court before 
which any proceeding under section 4 of this 
title may be pending, that the ends of justice re-
quire that other parties should be brought be-
fore the court, the court may cause them to be 
summoned, whether they reside in the district 
in which the court is held or not; and subpoenas 
to that end may be served in any district by the 
marshal thereof. 

(July 2, 1890, ch. 647, § 5, 26 Stat. 210.) 

§ 6. Forfeiture of property in transit 

Any property owned under any contract or by 
any combination, or pursuant to any conspiracy 
(and being the subject thereof) mentioned in sec-
tion 1 of this title, and being in the course of 
transportation from one State to another, or to 
a foreign country, shall be forfeited to the 
United States, and may be seized and con-
demned by like proceedings as those provided by 
law for the forfeiture, seizure, and condemna-
tion of property imported into the United States 
contrary to law. 

(July 2, 1890, ch. 647, § 6, 26 Stat. 210.) 

§ 6a. Conduct involving trade or commerce with 
foreign nations 

Sections 1 to 7 of this title shall not apply to 
conduct involving trade or commerce (other 
than import trade or import commerce) with 
foreign nations unless— 
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(1) such conduct has a direct, substantial, 
and reasonably foreseeable effect— 

(A) on trade or commerce which is not 
trade or commerce with foreign nations, or 
on import trade or import commerce with 
foreign nations; or 

(B) on export trade or export commerce 
with foreign nations, of a person engaged in 
such trade or commerce in the United 
States; and 

(2) such effect gives rise to a claim under the 
provisions of sections 1 to 7 of this title, other 
than this section. 

If sections 1 to 7 of this title apply to such con-
duct only because of the operation of paragraph 
(1)(B), then sections 1 to 7 of this title shall 
apply to such conduct only for injury to export 
business in the United States. 

(July 2, 1890, ch. 647, § 7, as added Pub. L. 97–290, 
title IV, § 402, Oct. 8, 1982, 96 Stat. 1246.) 

PRIOR PROVISIONS 

A prior section 7 of act July 2, 1890, ch. 647, 26 Stat. 

210, related to suits by persons injured by acts in viola-

tion of sections 1 to 7 of this title and was classified as 

a note under section 15 of this title, prior to repeal by 

act July 7, 1955, ch. 283, § 3, 69 Stat. 283, effective six 

months after July 7, 1955. 

§ 7. ‘‘Person’’ or ‘‘persons’’ defined 

The word ‘‘person’’, or ‘‘persons’’, wherever 
used in sections 1 to 7 of this title shall be 
deemed to include corporations and associations 
existing under or authorized by the laws of ei-
ther the United States, the laws of any of the 
Territories, the laws of any State, or the laws of 
any foreign country. 

(July 2, 1890, ch. 647, § 8, 26 Stat. 210.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6a of this title. 

§ 8. Trusts in restraint of import trade illegal; 
penalty 

Every combination, conspiracy, trust, agree-
ment, or contract is declared to be contrary to 
public policy, illegal, and void when the same is 
made by or between two or more persons or cor-
porations, either of whom, as agent or principal, 
is engaged in importing any article from any 
foreign country into the United States, and 
when such combination, conspiracy, trust, 
agreement, or contract is intended to operate in 
restraint of lawful trade, or free competition in 
lawful trade or commerce, or to increase the 
market price in any part of the United States of 
any article or articles imported or intended to 
be imported into the United States, or of any 
manufacture into which such imported article 
enters or is intended to enter. Every person who 
shall be engaged in the importation of goods or 
any commodity from any foreign country in vio-
lation of this section, or who shall combine or 
conspire with another to violate the same, is 
guilty of a misdemeanor, and on conviction 
thereof in any court of the United States such 
person shall be fined in a sum not less than $100 
and not exceeding $5,000, and shall be further 
punished by imprisonment, in the discretion of 

the court, for a term not less than three months 
nor exceeding twelve months. 

(Aug. 27, 1894, ch. 349, § 73, 28 Stat. 570; Feb. 12, 
1913, ch. 40, 37 Stat. 667.) 

AMENDMENTS 

1913—Act Feb. 12, 1913, inserted ‘‘as agent or prin-

cipal’’. 

SHORT TITLE 

Section 78 of act Aug. 27, 1894, as added by Pub. L. 

94–435, title III, § 305(d), Sept. 30, 1976, 90 Stat. 1397, pro-

vided that: ‘‘Sections 73, 74, 75, 76, and 77 of this Act 

[sections 8 to 11 of this title] may be cited as the ‘Wil-

son Tariff Act’.’’ 

WILSON TARIFF ACT REFERRED TO IN OTHER SECTIONS 

The Wilson Tariff Act [15 U.S.C. 8 to 11] is referred to 

in sections 12, 31, 44 of this title; title 7 section 225; title 

16 section 2602, title 30 section 1413; title 42 section 2135; 

title 43 section 1331; title 49 section 10706. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 9, 11, 3301 of this 

title; title 10 section 7430; title 16 section 2602; title 30 

section 184; title 40 section 488; title 42 sections 5417, 

5909, 6202, 8235f, 9102; title 43 section 1770; title 45 sec-

tion 791; title 46 App. section 1702; title 49 section 10706; 

title 50 App. sections 1941a, 2158. 

§ 9. Jurisdiction of courts; duty of United States 
attorneys; procedure 

The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of section 8 of this title; 
and it shall be the duty of the several United 
States attorneys, in their respective districts, 
under the direction of the Attorney General, to 
institute proceedings in equity to prevent and 
restrain such violations. Such proceedings may 
be by way of petitions setting forth the case and 
praying that such violations shall be enjoined or 
otherwise prohibited. When the parties com-
plained of shall have been duly notified of such 
petition the court shall proceed, as soon as may 
be, to the hearing and determination of the case; 
and pending such petition and before final de-
cree, the court may at any time make such tem-
porary restraining order or prohibition as shall 
be deemed just in the premises. 

(Aug. 27, 1894, ch. 349, § 74, 28 Stat. 570; Mar. 3, 
1911, ch. 231, § 291, 36 Stat. 1167; June 25, 1948, ch. 
646, § 1, 62 Stat. 909.) 

CODIFICATION 

Act Mar. 3, 1911, vested jurisdiction in ‘‘district’’ 

courts, instead of ‘‘circuit’’ courts. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, substituted 

‘‘United States attorneys’’ for ‘‘district attorneys of 

the United States’’. See section 541 et seq. of Title 28, 

Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 10, 3301 of this 

title; title 10 section 7430; title 16 section 2602; title 30 

section 184; title 33 section 1331; title 40 section 488; 

title 42 sections 5417, 5909, 6202, 8235f, 9102; title 43 sec-

tion 1770; title 45 section 791; title 46 App. section 1702; 

title 49 section 10706; title 50 App. sections 1941a, 2158. 

§ 10. Bringing in additional parties 

Whenever it shall appear to the court before 
which any proceeding under section 9 of this 
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title may be pending, that the ends of justice re-
quire that other parties should be brought be-
fore the court, the court may cause them to be 
summoned, whether they reside in the district 
in which the court is held or not; and subpoenas 
to that end may be served in any district by the 
marshal thereof. 

(Aug. 27, 1894, ch. 349, § 75, 28 Stat. 570.) 

§ 11. Forfeiture of property in transit 

Any property owned under any contract or by 
any combination, or pursuant to any conspiracy, 
and being the subject thereof, mentioned in sec-
tion 8 of this title, imported into and being 
within the United States or being in the course 
of transportation from one State to another, or 
to or from a Territory or the District of Colum-
bia, shall be forfeited to the United States, and 
may be seized and condemned by like proceed-
ings as those provided by law for the forfeiture, 
seizure, and condemnation of property imported 
into the United States contrary to law. 

(Aug. 27, 1894, ch. 349, § 76, 28 Stat. 570; Feb. 12, 
1913, ch. 40, 37 Stat. 667.) 

AMENDMENTS 

1913—Act Feb. 12, 1913, substituted ‘‘imported into 

and being within the United States or’’ for ‘‘and’’. 

§ 12. Definitions; short title 

(a) ‘‘Antitrust laws,’’ as used herein, includes 
the Act entitled ‘‘An Act to protect trade and 
commerce against unlawful restraints and mo-
nopolies,’’ approved July second, eighteen hun-
dred and ninety; sections seventy-three to sev-
enty-seven, inclusive, of an Act entitled ‘‘An 
Act to reduce taxation, to provide revenue for 
the Government, and for other purposes,’’ of Au-
gust twenty-seventh, eighteen hundred and nine-
ty-four; an Act entitled ‘‘An Act to amend sec-
tions seventy-three and seventy-six of the Act of 
August twenty-seventh, eighteen hundred and 
ninety-four, entitled ‘An Act to reduce taxation, 
to provide revenue for the Government, and for 
other purposes,’ ’’ approved February twelfth, 
nineteen hundred and thirteen; and also this 
Act. 

‘‘Commerce,’’ as used herein, means trade or 
commerce among the several States and with 
foreign nations, or between the District of Co-
lumbia or any Territory of the United States 
and any State, Territory, or foreign nation, or 
between any insular possessions or other places 
under the jurisdiction of the United States, or 
between any such possession or place and any 
State or Territory of the United States or the 
District of Columbia or any foreign nation, or 
within the District of Columbia or any Territory 
or any insular possession or other place under 
the jurisdiction of the United States: Provided, 
That nothing in this Act contained shall apply 
to the Philippine Islands. 

The word ‘‘person’’ or ‘‘persons’’ wherever 
used in this Act shall be deemed to include cor-
porations and associations existing under or au-
thorized by the laws of either the United States, 
the laws of any of the Territories, the laws of 
any State, or the laws of any foreign country. 

(b) This Act may be cited as the ‘‘Clayton 
Act’’. 

(Oct. 15, 1914, ch. 323, § 1, 38 Stat. 730; Pub. L. 
94–435, title III, § 305(b), Sept. 30, 1976, 90 Stat. 
1397.) 

REFERENCES IN TEXT 

Words ‘‘herein’’ and ‘‘this Act’’, referred to in the 

three paragraphs of subsec. (a), mean the Clayton Act. 

For classification of the Clayton Act to the Code, see 

last paragraph hereunder. 

The Act entitled ‘‘An Act to protect trade and com-

merce against unlawful restraints and monopolies,’’ ap-

proved July second, eighteen hundred and ninety, re-

ferred to in subsec. (a), is act July 2, 1890, ch. 647, 26 

Stat. 209, as amended, known as the Sherman Act, 

which is classified to sections 1 to 7 of this title. 

The Act entitled ‘‘An Act to reduce taxation, to pro-

vide revenue for the Government, and for other pur-

poses,’’ of August twenty-seventh, eighteen hundred 

and ninety-four, referred to in subsec. (a), is act Aug. 

27, 1894, ch. 349, 28 Stat. 509, as amended, known as the 

Wilson Tariff Act. Sections seventy-three to seventy- 

six thereof are set out as sections 8 to 11 of this title. 

Section seventy-seven thereof was not classified to the 

Code. 

The Act entitled ‘‘An Act to amend sections seventy- 

three and seventy-six of the Act of August twenty-sev-

enth, eighteen hundred and ninety-four, entitled ‘An 

Act to reduce taxation, to provide revenue for the Gov-

ernment, and for other purposes’,’’ approved February 

twelfth, nineteen hundred and thirteen, referred to in 

subsec. (a), is act Feb. 12, 1913, ch. 40, 37 Stat. 667, as 

amended, which is classified to sections 8 and 11 of this 

title. 

The Clayton Act, referred to in subsec. (b), is act Oct. 

15, 1914, ch. 323, 38 Stat. 730, as amended, which is clas-

sified to sections 12, 13, 14 to 19, 20, 21, and 22 to 27 of 

this title, and sections 52 and 53 of Title 29, Labor. Sec-

tions 9 and 21 to 25 of the act were repealed by act June 

25, 1948, ch. 645, § 21, 62 Stat. 862, eff. Sept. 1, 1948, and 

their provisions are now covered by sections 402, 660, 

3285 and 3691 of Title 18, Crimes and Criminal Proce-

dure, except that former section 23 of the act is obso-

lete and not now covered. Sections 17 to 19 of the act 

were repealed by act June 25, 1948, ch. 646, § 39, 62 Stat. 

992, eff. Sept. 1, 1948, and their provisions are now cov-

ered by rule 65 of the Federal Rules of Civil Procedure, 

set out in the Appendix to Title 28, Judiciary and Judi-

cial Procedure. For complete classification of this Act 

to the Code, see Tables. 

CODIFICATION 

The 3d par. of subsec. (a) is also classified to section 

53 of Title 29, Labor. 

AMENDMENTS 

1976—Pub. L. 94–435 designated existing provisions as 

subsec. (a) and added subsec. (b). 

CLAYTON ACT REFERRED TO IN OTHER SECTIONS 

The Clayton Act [see References in Text note above] 

is referred to in sections 35, 44, 57b–1, 1012, 1013, 3301, 

3503 of this title; title 7 section 225; title 10 section 7430; 

title 12 sections 1828, 1849, 3208; title 16 section 2602; 

title 30 sections 184, 1413; title 33 section 1331; title 40 

section 488; title 42 sections 2135, 5417, 5909, 6202, 8235f, 

9102; title 43 section 1770; title 45 section 791; title 46 

App. section 1702; title 49 section 10706; title 50 App. sec-

tions 1941a, 2158. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 34, 37a, 1291, 

1311, 4002, 4021, 4301, 6211, 6701 of this title; title 12 sec-

tions 1831u, 1841; title 16 section 824k; title 17 section 

109; title 19 sections 2033, 2561; title 28 section 1407; title 

42 sections 7651b, 12007, 13271; title 46 App. section 885; 

title 47 section 303c; title 49 sections 13703, 13907, 14104, 

40102, 41308, 41720. 
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§ 13. Discrimination in price, services, or facili-
ties 

(a) Price; selection of customers 

It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, ei-
ther directly or indirectly, to discriminate in 
price between different purchasers of commod-
ities of like grade and quality, where either or 
any of the purchases involved in such discrimi-
nation are in commerce, where such commod-
ities are sold for use, consumption, or resale 
within the United States or any Territory there-
of or the District of Columbia or any insular 
possession or other place under the jurisdiction 
of the United States, and where the effect of 
such discrimination may be substantially to 
lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, 
or prevent competition with any person who ei-
ther grants or knowingly receives the benefit of 
such discrimination, or with customers of either 
of them: Provided, That nothing herein con-
tained shall prevent differentials which make 
only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from 
the differing methods or quantities in which 
such commodities are to such purchasers sold or 
delivered: Provided, however, That the Federal 
Trade Commission may, after due investigation 
and hearing to all interested parties, fix and es-
tablish quantity limits, and revise the same as 
it finds necessary, as to particular commodities 
or classes of commodities, where it finds that 
available purchasers in greater quantities are so 
few as to render differentials on account thereof 
unjustly discriminatory or promotive of monop-
oly in any line of commerce; and the foregoing 
shall then not be construed to permit differen-
tials based on differences in quantities greater 
than those so fixed and established: And provided 

further, That nothing herein contained shall pre-
vent persons engaged in selling goods, wares, or 
merchandise in commerce from selecting their 
own customers in bona fide transactions and not 
in restraint of trade: And provided further, That 
nothing herein contained shall prevent price 
changes from time to time where in response to 
changing conditions affecting the market for or 
the marketability of the goods concerned, such 
as but not limited to actual or imminent dete-
rioration of perishable goods, obsolescence of 
seasonal goods, distress sales under court proc-
ess, or sales in good faith in discontinuance of 
business in the goods concerned. 

(b) Burden of rebutting prima-facie case of dis-
crimination 

Upon proof being made, at any hearing on a 
complaint under this section, that there has 
been discrimination in price or services or facili-
ties furnished, the burden of rebutting the 
prima-facie case thus made by showing justifica-
tion shall be upon the person charged with a vio-
lation of this section, and unless justification 
shall be affirmatively shown, the Commission is 
authorized to issue an order terminating the dis-
crimination: Provided, however, That nothing 
herein contained shall prevent a seller rebutting 
the prima-facie case thus made by showing that 
his lower price or the furnishing of services or 

facilities to any purchaser or purchasers was 
made in good faith to meet an equally low price 
of a competitor, or the services or facilities fur-
nished by a competitor. 

(c) Payment or acceptance of commission, bro-
kerage, or other compensation 

It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to 
pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other com-
pensation, or any allowance or discount in lieu 
thereof, except for services rendered in connec-
tion with the sale or purchase of goods, wares, 
or merchandise, either to the other party to 
such transaction or to an agent, representative, 
or other intermediary therein where such inter-
mediary is acting in fact for or in behalf, or is 
subject to the direct or indirect control, of any 
party to such transaction other than the person 
by whom such compensation is so granted or 
paid. 

(d) Payment for services or facilities for process-
ing or sale 

It shall be unlawful for any person engaged in 
commerce to pay or contact for the payment of 
anything of value to or for the benefit of a cus-
tomer of such person in the course of such com-
merce as compensation or in consideration for 
any services or facilities furnished by or 
through such customer in connection with the 
processing, handling, sale, or offering for sale of 
any products or commodities manufactured, 
sold, or offered for sale by such person, unless 
such payment or consideration is available on 
proportionally equal terms to all other cus-
tomers competing in the distribution of such 
products or commodities. 

(e) Furnishing services or facilities for process-
ing, handling, etc. 

It shall be unlawful for any person to discrimi-
nate in favor of one purchaser against another 
purchaser or purchasers of a commodity bought 
for resale, with or without processing, by con-
tracting to furnish or furnishing, or by contrib-
uting to the furnishing of, any services or facili-
ties connected with the processing, handling, 
sale, or offering for sale of such commodity so 
purchased upon terms not accorded to all pur-
chasers on proportionally equal terms. 

(f) Knowingly inducing or receiving discrimina-
tory price 

It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, 
knowingly to induce or receive a discrimination 
in price which is prohibited by this section. 

(Oct. 15, 1914, ch. 323, § 2, 38 Stat. 730; June 19, 
1936, ch. 592, § 1, 49 Stat. 1526.) 

AMENDMENTS 

1936—Act June 19, 1936, amended section generally. 

SHORT TITLE 

Act June 19, 1936, which amended this section and 

added sections 13a, 13b, and 21a of this title, is popu-

larly known as the Robinson-Patman Act, as the Rob-

inson-Patman Antidiscrimination Act, and also as the 

Robinson-Patman Price Discrimination Act. 
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ROBINSON-PATMAN ANTIDISCRIMINATION ACT REFERRED 

TO IN OTHER SECTIONS 

The Robinson-Patman Antidiscrimination Act [15 

U.S.C. 13 to 13b, 21a] is referred to in sections 13b, 13c, 

21a, 1013, 3301 of this title; title 10 section 7430; title 16 

section 2602; title 30 sections 184, 1413; title 42 sections 

5909, 6202; title 43 section 1331; title 45 section 791; title 

46 App. section 1702; title 49 section 10706; title 50 App. 

section 2158. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 21, 21a, 26 of 

this title; title 28 section 1407; title 30 section 184. 

§ 13a. Discrimination in rebates, discounts, or ad-
vertising service charges; underselling in 
particular localities; penalties 

It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to 
be a party to, or assist in, any transaction of 
sale, or contract to sell, which discriminates to 
his knowledge against competitors of the pur-
chaser, in that, any discount, rebate, allowance, 
or advertising service charge is granted to the 
purchaser over and above any discount, rebate, 
allowance, or advertising service charge avail-
able at the time of such transaction to said com-
petitors in respect of a sale of goods of like 
grade, quality, and quantity; to sell, or contract 
to sell, goods in any part of the United States at 
prices lower than those exacted by said person 
elsewhere in the United States for the purpose 
of destroying competition, or eliminating a 
competitor in such part of the United States; or, 
to sell, or contract to sell, goods at unreason-
ably low prices for the purpose of destroying 
competition or eliminating a competitor. 

Any person violating any of the provisions of 
this section shall, upon conviction thereof, be 
fined not more than $5,000 or imprisoned not 
more than one year, or both. 

(June 19, 1936, ch. 592, § 3, 49 Stat. 1528.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 10 section 7430; title 

28 section 1407; title 30 section 184; title 42 sections 6202, 

8235f; title 49 section 10706. 

§ 13b. Cooperative association; return of net 
earnings or surplus 

Nothing in this Act shall prevent a coopera-
tive association from returning to its members, 
producers, or consumers the whole, or any part 
of, the net earnings or surplus resulting from its 
trading operations, in proportion to their pur-
chases or sales from, to, or through the associa-
tion. 

(June 19, 1936, ch. 592, § 4, 49 Stat. 1528.) 

REFERENCES IN TEXT 

This Act, referred to in text, is act June 19, 1936, ch. 

592, 49 Stat. 1526, popularly known as the Robinson-Pat-

man Antidiscrimination Act and also as the Robinson- 

Patman Price Discrimination Act, which enacted sec-

tions 13a, 13b, and 21a of this title and amended section 

13 of this title. For complete classification of this Act 

to the Code, see Short Title note set out under section 

13 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 10 section 7430; title 

28 section 1407; title 42 sections 6202, 8235f; title 49 sec-

tion 10706. 

§ 13c. Exemption of non-profit institutions from 
price discrimination provisions 

Nothing in the Act approved June 19, 1936, 
known as the Robinson-Patman Antidiscrimina-
tion Act, shall apply to purchases of their sup-
plies for their own use by schools, colleges, uni-
versities, public libraries, churches, hospitals, 
and charitable institutions not operated for 
profit. 

(May 26, 1938, ch. 283, 52 Stat. 446.) 

REFERENCES IN TEXT 

The Act approved June 19, 1936, known as the Robin-

son-Patman Antidiscrimination Act, referred to in 

text, is act June 19, 1936, ch. 592, 49 Stat. 1526, also 

known as the Robinson-Patman Price Discrimination 

Act, which enacted sections 13a, 13b, and 21a of this 

title and amended section 13 of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 13 of this title and Tables. 

§ 14. Sale, etc., on agreement not to use goods of 
competitor 

It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to 
lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or un-
patented, for use, consumption, or resale within 
the United States or any Territory thereof or 
the District of Columbia or any insular posses-
sion or other place under the jurisdiction of the 
United States, or fix a price charged therefor, or 
discount from, or rebate upon, such price, on the 
condition, agreement, or understanding that the 
lessee or purchaser thereof shall not use or deal 
in the goods, wares, merchandise, machinery, 
supplies, or other commodities of a competitor 
or competitors of the lessor or seller, where the 
effect of such lease, sale, or contract for sale or 
such condition, agreement, or understanding 
may be to substantially lessen competition or 
tend to create a monopoly in any line of com-
merce. 

(Oct. 15, 1914, ch. 323, § 3, 38 Stat. 731.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 21, 26 of this 

title. 

§ 15. Suits by persons injured 

(a) Amount of recovery; prejudgment interest 

Except as provided in subsection (b) of this 
section, any person who shall be injured in his 
business or property by reason of anything for-
bidden in the antitrust laws may sue therefor in 
any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three-
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee. 
The court may award under this section, pursu-
ant to a motion by such person promptly made, 
simple interest on actual damages for the period 
beginning on the date of service of such person’s 
pleading setting forth a claim under the anti-
trust laws and ending on the date of judgment, 
or for any shorter period therein, if the court 
finds that the award of such interest for such pe-
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riod is just in the circumstances. In determining 
whether an award of interest under this section 
for any period is just in the circumstances, the 
court shall consider only— 

(1) whether such person or the opposing 
party, or either party’s representative, made 
motions or asserted claims or defenses so lack-
ing in merit as to show that such party or rep-
resentative acted intentionally for delay, or 
otherwise acted in bad faith; 

(2) whether, in the course of the action in-
volved, such person or the opposing party, or 
either party’s representative, violated any ap-
plicable rule, statute, or court order providing 
for sanctions for dilatory behavior or other-
wise providing for expeditious proceedings; 
and 

(3) whether such person or the opposing 
party, or either party’s representative, en-
gaged in conduct primarily for the purpose of 
delaying the litigation or increasing the cost 
thereof. 

(b) Amount of damages payable to foreign states 
and instrumentalities of foreign states 

(1) Except as provided in paragraph (2), any 
person who is a foreign state may not recover 
under subsection (a) of this section an amount 
in excess of the actual damages sustained by it 
and the cost of suit, including a reasonable at-
torney’s fee. 

(2) Paragraph (1) shall not apply to a foreign 
state if— 

(A) such foreign state would be denied, under 
section 1605(a)(2) of title 28, immunity in a 
case in which the action is based upon a com-
mercial activity, or an act, that is the subject 
matter of its claim under this section; 

(B) such foreign state waives all defenses 
based upon or arising out of its status as a for-
eign state, to any claims brought against it in 
the same action; 

(C) such foreign state engages primarily in 
commercial activities; and 

(D) such foreign state does not function, 
with respect to the commercial activity, or 
the act, that is the subject matter of its claim 
under this section as a procurement entity for 
itself or for another foreign state. 

(c) Definitions 

For purposes of this section— 
(1) the term ‘‘commercial activity’’ shall 

have the meaning given it in section 1603(d) of 
title 28, and 

(2) the term ‘‘foreign state’’ shall have the 
meaning given it in section 1603(a) of title 28. 

(Oct. 15, 1914, ch. 323, § 4, 38 Stat. 731; Pub. L. 
96–349, § 4(a)(1), Sept. 12, 1980, 94 Stat. 1156; Pub. 
L. 97–393, Dec. 29, 1982, 96 Stat. 1964.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (a), are de-

fined in section 12 of this title. 

PRIOR PROVISIONS 

Section supersedes two former similar sections en-

acted by act July 2, 1890, ch. 647, § 7, 26 Stat. 210, and act 

Aug. 27, 1894, ch. 349, § 77, 28 Stat. 570, each of which 

were restricted in operation to the particular act cited. 

Section 7 of act July 2, 1890, was repealed by act July 

7, 1955, ch. 283, § 3, 69 Stat. 283, effective six months 

after July 7, 1955. 

AMENDMENTS 

1982—Pub. L. 97–393 designated existing provisions as 
subsec. (a), inserted ‘‘Except as provided in subsection 
(b) of this section,’’, and added subsecs. (b) and (c). 

1980—Pub. L. 96–349 inserted provisions respecting 
award of prejudgment interest including considerations 
for the court in determining whether an award is just 
under the circumstances. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 4(b) of Pub. L. 96–349 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 15a and 15c of this title] shall apply 
only with respect to actions commenced after the date 
of the enactment of this Act [Sept 12, 1980].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 15b, 15c, 16, 35, 
36, 4016, 4303, 4304 of this title; title 26 sections 162, 186; 
title 46 App. section 1706. 

§ 15a. Suits by United States; amount of recovery; 
prejudgment interest 

Whenever the United States is hereafter in-
jured in its business or property by reason of 
anything forbidden in the antitrust laws it may 
sue therefor in the United States district court 
for the district in which the defendant resides or 
is found or has an agent, without respect to the 
amount in controversy, and shall recover three-
fold the damages by it sustained and the cost of 
suit. The court may award under this section, 
pursuant to a motion by the United States 
promptly made, simple interest on actual dam-
ages for the period beginning on the date of 
service of the pleading of the United States set-
ting forth a claim under the antitrust laws and 
ending on the date of judgment, or for any 
shorter period therein, if the court finds that 
the award of such interest for such period is just 
in the circumstances. In determining whether 
an award of interest under this section for any 
period is just in the circumstances, the court 
shall consider only— 

(1) whether the United States or the oppos-
ing party, or either party’s representative, 
made motions or asserted claims or defenses 
so lacking in merit as to show that such party 
or representative acted intentionally for delay 
or otherwise acted in bad faith; 

(2) whether, in the course of the action in-
volved, the United States or the opposing 
party, or either party’s representative, vio-
lated any applicable rule, statute, or court 
order providing for sanctions for dilatory be-
havior or otherwise providing for expeditious 
proceedings; 

(3) whether the United States or the oppos-
ing party, or either party’s representative, en-
gaged in conduct primarily for the purpose of 
delaying the litigation or increasing the cost 
thereof; and 

(4) whether the award of such interest is nec-
essary to compensate the United States ade-
quately for the injury sustained by the United 
States. 

(Oct. 15, 1914, ch. 323, § 4A, as added July 7, 1955, 
ch. 283, § 1, 69 Stat. 282; amended Pub. L. 96–349, 
§ 4(a)(2), Sept. 12, 1980, 94 Stat. 1156; Pub. L. 
101–588, § 5, Nov. 16, 1990, 104 Stat. 2880.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are defined in 

section 12 of this title. 
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AMENDMENTS 

1990—Pub. L. 101–588 substituted ‘‘threefold the’’ for 

‘‘actual’’. 

1980—Pub. L. 96–349 inserted provisions respecting 

award of prejudgment interest including considerations 

for the court in determining whether an award is just 

under the circumstances. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–349 applicable only with re-

spect to actions commenced after Sept. 12, 1980, see sec-

tion 4(b) of Pub. L. 96–349, set out as a note under sec-

tion 15 of this title. 

EFFECTIVE DATE 

Section effective six months after July 7, 1955, see 

note set out under section 15b of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 15b, 16, 35, 36 of 

this title; title 28 section 1407. 

§ 15b. Limitation of actions 

Any action to enforce any cause of action 
under section 15, 15a, or 15c of this title shall be 
forever barred unless commenced within four 
years after the cause of action accrued. No cause 
of action barred under existing law on the effec-
tive date of this Act shall be revived by this Act. 

(Oct. 15, 1914, ch. 323, § 4B, as added July 7, 1955, 
ch. 283, § 1, 69 Stat. 283; amended Pub. L. 94–435, 
title III, § 302(1), Sept. 30, 1976, 90 Stat. 1396.) 

REFERENCES IN TEXT 

The effective date of this Act, referred to in text, 

probably refers to the effective date of act July 7, 1955, 

ch. 283, 69 Stat. 282, which was six months after July 7, 

1955. 

This Act, referred to in text, probably refers to act 

July 7, 1955. 

AMENDMENTS 

1976—Pub. L. 94–435 substituted ‘‘section 15, 15a, or 

15c’’ for ‘‘sections 15 or 15a’’. 

EFFECTIVE DATE 

Section 4 of act July 7, 1955, provided: ‘‘This Act [en-

acting this section and section 15a of this title, amend-

ing section 16 of this title, and repealing provisions set 

out as a note under section 15 of this title] shall take 

effect six months after its enactment [July 7, 1955].’’ 

§ 15c. Actions by State attorneys general 

(a) Parens patriae; monetary relief; damages; 
prejudgment interest 

(1) Any attorney general of a State may bring 
a civil action in the name of such State, as 
parens patriae on behalf of natural persons re-
siding in such State, in any district court of the 
United States having jurisdiction of the defend-
ant, to secure monetary relief as provided in 
this section for injury sustained by such natural 
persons to their property by reason of any viola-
tion of sections 1 to 7 of this title. The court 
shall exclude from the amount of monetary re-
lief awarded in such action any amount of mone-
tary relief (A) which duplicates amounts which 
have been awarded for the same injury, or (B) 
which is properly allocable to (i) natural persons 
who have excluded their claims pursuant to sub-
section (b)(2) of this section, and (ii) any busi-
ness entity. 

(2) The court shall award the State as mone-
tary relief threefold the total damage sustained 
as described in paragraph (1) of this subsection, 
and the cost of suit, including a reasonable at-
torney’s fee. The court may award under this 
paragraph, pursuant to a motion by such State 
promptly made, simple interest on the total 
damage for the period beginning on the date of 
service of such State’s pleading setting forth a 
claim under the antitrust laws and ending on 
the date of judgment, or for any shorter period 
therein, if the court finds that the award of such 
interest for such period is just in the circum-
stances. In determining whether an award of in-
terest under this paragraph for any period is 
just in the circumstances, the court shall con-
sider only— 

(A) whether such State or the opposing 
party, or either party’s representative, made 
motions or asserted claims or defenses so lack-
ing in merit as to show that such party or rep-
resentative acted intentionally for delay or 
otherwise acted in bad faith; 

(B) whether, in the course of the action in-
volved, such State or the opposing party, or ei-
ther party’s representative, violated any ap-
plicable rule, statute, or court order providing 
for sanctions for dilatory behavior or other 
wise providing for expeditious proceedings; 
and 

(C) whether such State or the opposing 
party, or either party’s representative, en-
gaged in conduct primarily for the purpose of 
delaying the litigation or increasing the cost 
thereof. 

(b) Notice; exclusion election; final judgment 

(1) In any action brought under subsection 
(a)(1) of this section, the State attorney general 
shall, at such times, in such manner, and with 
such content as the court may direct, cause no-
tice thereof to be given by publication. If the 
court finds that notice given solely by publica-
tion would deny due process of law to any person 
or persons, the court may direct further notice 
to such person or persons according to the cir-
cumstances of the case. 

(2) Any person on whose behalf an action is 
brought under subsection (a)(1) of this section 
may elect to exclude from adjudication the por-
tion of the State claim for monetary relief at-
tributable to him by filing notice of such elec-
tion with the court within such time as specified 
in the notice given pursuant to paragraph (1) of 
this subsection. 

(3) The final judgment in an action under sub-
section (a)(1) of this section shall be res judicata 
as to any claim under section 15 of this title by 
any person on behalf of whom such action was 
brought and who fails to give such notice within 
the period specified in the notice given pursuant 
to paragraph (1) of this subsection. 

(c) Dismissal or compromise of action 

An action under subsection (a)(1) of this sec-
tion shall not be dismissed or compromised 
without the approval of the court, and notice of 
any proposed dismissal or compromise shall be 
given in such manner as the court directs. 

(d) Attorneys’ fees 

In any action under subsection (a) of this sec-
tion— 
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(1) the amount of the plaintiffs’ attorney’s 
fee, if any, shall be determined by the court; 
and 

(2) the court may, in its discretion, award a 
reasonable attorney’s fee to a prevailing de-
fendant upon a finding that the State attorney 
general has acted in bad faith, vexatiously, 
wantonly, or for oppressive reasons. 

(Oct. 15, 1914, ch. 323, § 4C, as added Pub. L. 
94–435, title III, § 301, Sept. 30, 1976, 90 Stat. 1394; 
amended Pub. L. 96–349, § 4(a)(3), Sept. 12, 1980, 94 
Stat. 1157.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (a)(2), are 

defined in section 12 of this title. 

AMENDMENTS 

1980—Subsec. (a)(2). Pub. L. 96–349 inserted provisions 

respecting award of prejudgment interest including 

considerations for the court in determining whether an 

award is just under the circumstances. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–349 applicable only with re-

spect to actions commenced after Sept. 12, 1980, see sec-

tion 4(b) of Pub. L. 96–349, set out as a note under sec-

tion 15 of this title. 

EFFECTIVE DATE 

Section 304 of Pub. L. 94–435 provided that: ‘‘The 

amendments to the Clayton Act made by section 301 of 

this Act [enacting this section and sections 15d to 15h 

of this title] shall not apply to any injury sustained 

prior to the date of enactment of this Act [Sept. 30, 

1976].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 15b, 15d, 15e, 

15g, 15h, 16, 35, 36, 4303 of this title; title 28 section 1407; 

title 42 section 11111. 

§ 15d. Measurement of damages 

In any action under section 15c(a)(1) of this 
title, in which there has been a determination 
that a defendant agreed to fix prices in violation 
of sections 1 to 7 of this title, damages may be 
proved and assessed in the aggregate by statis-
tical or sampling methods, by the computation 
of illegal overcharges, or by such other reason-
able system of estimating aggregate damages as 
the court in its discretion may permit without 
the necessity of separately proving the individ-
ual claim of, or amount of damage to, persons 
on whose behalf the suit was brought. 

(Oct. 15, 1914, ch. 323, § 4D, as added Pub. L. 
94–435, title III, § 301, Sept. 30, 1976, 90 Stat. 1395.) 

EFFECTIVE DATE 

Injuries sustained prior to Sept. 30, 1976, not covered 

by this section, see section 304 of Pub. L. 94–435, set out 

as a note under section 15c of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 15g, 15h of this 

title. 

§ 15e. Distribution of damages 

Monetary relief recovered in an action under 
section 15c(a)(1) of this title shall— 

(1) be distributed in such manner as the dis-
trict court in its discretion may authorize; or 

(2) be deemed a civil penalty by the court 
and deposited with the State as general reve-
nues; 

subject in either case to the requirement that 
any distribution procedure adopted afford each 
person a reasonable opportunity to secure his 
appropriate portion of the net monetary relief. 

(Oct. 15, 1914, ch. 323, § 4E, as added Pub. L. 
94–435, title III, § 301, Sept. 30, 1976, 90 Stat. 1395.) 

EFFECTIVE DATE 

Injuries sustained prior to Sept. 30, 1976, not covered 

by this section, see section 304 of Pub. L. 94–435, set out 

as a note under section 15c of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 15g, 15h of this 

title. 

§ 15f. Actions by Attorney General 

(a) Notification to State attorney general 

Whenever the Attorney General of the United 
States has brought an action under the anti-
trust laws, and he has reason to believe that any 
State attorney general would be entitled to 
bring an action under this Act based substan-
tially on the same alleged violation of the anti-
trust laws, he shall promptly give written noti-
fication thereof to such State attorney general. 

(b) Availability of files and other materials 

To assist a State attorney general in evaluat-
ing the notice or in bringing any action under 
this Act, the Attorney General of the United 
States shall, upon request by such State attor-
ney general, make available to him, to the ex-
tent permitted by law, any investigative files or 
other materials which are or may be relevant or 
material to the actual or potential cause of ac-
tion under this Act. 

(Oct. 15, 1914, ch. 323, § 4F, as added Pub. L. 
94–435, title III, § 301, Sept. 30, 1976, 90 Stat. 1395.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (a), are de-

fined in section 12 of this title. 

This Act, referred to in text, is act Oct. 15, 1914, ch. 

323, 38 Stat. 730, as amended, known as the Clayton Act, 

which is classified generally to sections 12, 13, 14 to 19, 

20, 21, and 22 to 27 of this title, and sections 52 and 53 

of Title 29, Labor. For further details and complete 

classification of this Act to the Code, see References in 

Text note set out under section 12 of this title and 

Tables. 

EFFECTIVE DATE 

Injuries sustained prior to Sept. 30, 1976, not covered 

by this section, see section 304 of Pub. L. 94–435, set out 

as a note under section 15c of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 15g, 15h of this 

title. 

§ 15g. Definitions 

For the purposes of sections 15c, 15d, 15e, and 
15f of this title: 

(1) The term ‘‘State attorney general’’ 
means the chief legal officer of a State, or any 
other person authorized by State law to bring 
actions under section 15c of this title, and in-
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cludes the Corporation Counsel of the District 
of Columbia, except that such term does not 
include any person employed or retained on— 

(A) a contingency fee based on a percent-
age of the monetary relief awarded under 
this section; or 

(B) any other contingency fee basis, unless 
the amount of the award of a reasonable at-
torney’s fee to a prevailing plaintiff is deter-
mined by the court under section 15c(d)(1) of 
this title. 

(2) The term ‘‘State’’ means a State, the Dis-
trict of Columbia, the Commonwealth of Puer-
to Rico, and any other territory or possession 
of the United States. 

(3) The term ‘‘natural persons’’ does not in-
clude proprietorships or partnerships. 

(Oct. 15, 1914, ch. 323, § 4G, as added Pub. L. 
94–435, title III, § 301, Sept. 30, 1976, 90 Stat. 1396.) 

EFFECTIVE DATE 

Injuries sustained prior to Sept. 30, 1976, not covered 

by this section, see section 304 of Pub. L. 94–435, set out 

as a note under section 15c of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 15h, 34, 37a, 4301 

of this title. 

§ 15h. Applicability of parens patriae actions 

Sections 15c, 15d, 15e, 15f, and 15g of this title 
shall apply in any State, unless such State pro-
vides by law for its nonapplicability in such 
State. 

(Oct. 15, 1914, ch. 323, § 4H, as added Pub. L. 
94–435, title III, § 301, Sept. 30, 1976, 90 Stat. 1396.) 

EFFECTIVE DATE 

Injuries sustained prior to Sept. 30, 1976, not covered 

by this section, see section 304 of Pub. L. 94–435, set out 

as a note under section 15c of this title. 

§ 16. Judgments 

(a) Prima facie evidence; collateral estoppel 

A final judgment or decree heretofore or here-
after rendered in any civil or criminal proceed-
ing brought by or on behalf of the United States 
under the antitrust laws to the effect that a de-
fendant has violated said laws shall be prima 
facie evidence against such defendant in any ac-
tion or proceeding brought by any other party 
against such defendant under said laws as to all 
matters respecting which said judgment or de-
cree would be an estoppel as between the parties 
thereto: Provided, That this section shall not 
apply to consent judgments or decrees entered 
before any testimony has been taken. Nothing 
contained in this section shall be construed to 
impose any limitation on the application of col-
lateral estoppel, except that, in any action or 
proceeding brought under the antitrust laws, 
collateral estoppel effect shall not be given to 
any finding made by the Federal Trade Commis-
sion under the antitrust laws or under section 45 
of this title which could give rise to a claim for 
relief under the antitrust laws. 

(b) Consent judgments and competitive impact 
statements; publication in Federal Register; 
availability of copies to the public 

Any proposal for a consent judgment submit-
ted by the United States for entry in any civil 

proceeding brought by or on behalf of the United 
States under the antitrust laws shall be filed 
with the district court before which such pro-
ceeding is pending and published by the United 
States in the Federal Register at least 60 days 
prior to the effective date of such judgment. 
Any written comments relating to such proposal 
and any responses by the United States thereto, 
shall also be filed with such district court and 
published by the United States in the Federal 
Register within such sixty-day period. Copies of 
such proposal and any other materials and docu-
ments which the United States considered deter-
minative in formulating such proposal, shall 
also be made available to the public at the dis-
trict court and in such other districts as the 
court may subsequently direct. Simultaneously 
with the filing of such proposal, unless other-
wise instructed by the court, the United States 
shall file with the district court, publish in the 
Federal Register, and thereafter furnish to any 
person upon request, a competitive impact 
statement which shall recite— 

(1) the nature and purpose of the proceeding; 
(2) a description of the practices or events 

giving rise to the alleged violation of the anti-
trust laws; 

(3) an explanation of the proposal for a con-
sent judgment, including an explanation of 
any unusual circumstances giving rise to such 
proposal or any provision contained therein, 
relief to be obtained thereby, and the antici-
pated effects on competition of such relief; 

(4) the remedies available to potential pri-
vate plaintiffs damaged by the alleged viola-
tion in the event that such proposal for the 
consent judgment is entered in such proceed-
ing; 

(5) a description of the procedures available 
for modification of such proposal; and 

(6) a description and evaluation of alter-
natives to such proposal actually considered 
by the United States. 

(c) Publication of summaries in newspapers 

The United States shall also cause to be pub-
lished, commencing at least 60 days prior to the 
effective date of the judgment described in sub-
section (b) of this section, for 7 days over a pe-
riod of 2 weeks in newspapers of general circula-
tion of the district in which the case has been 
filed, in the District of Columbia, and in such 
other districts as the court may direct— 

(i) a summary of the terms of the proposal 
for consent judgment, 

(ii) a summary of the competitive impact 
statement filed under subsection (b) of this 
section, 

(iii) and a list of the materials and docu-
ments under subsection (b) of this section 
which the United States shall make available 
for purposes of meaningful public comment, 
and the place where such materials and docu-
ments are available for public inspection. 

(d) Consideration of public comments by Attor-
ney General and publication of response 

During the 60-day period as specified in sub-
section (b) of this section, and such additional 
time as the United States may request and the 
court may grant, the United States shall receive 
and consider any written comments relating to 
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the proposal for the consent judgment submit-
ted under subsection (b) of this section. The At-
torney General or his designee shall establish 
procedures to carry out the provisions of this 
subsection, but such 60-day time period shall not 
be shortened except by order of the district 
court upon a showing that (1) extraordinary cir-
cumstances require such shortening and (2) such 
shortening is not adverse to the public interest. 
At the close of the period during which such 
comments may be received, the United States 
shall file with the district court and cause to be 
published in the Federal Register a response to 
such comments. 

(e) Public interest determination 

Before entering any consent judgment pro-
posed by the United States under this section, 
the court shall determine that the entry of such 
judgment is in the public interest. For the pur-
pose of such determination, the court may con-
sider— 

(1) the competitive impact of such judgment, 
including termination of alleged violations, 
provisions for enforcement and modification, 
duration or relief sought, anticipated effects 
of alternative remedies actually considered, 
and any other considerations bearing upon the 
adequacy of such judgment; 

(2) the impact of entry of such judgment 
upon the public generally and individuals al-
leging specific injury from the violations set 
forth in the complaint including consideration 
of the public benefit, if any, to be derived from 
a determination of the issues at trial. 

(f) Procedure for public interest determination 

In making its determination under subsection 
(e) of this section, the court may— 

(1) take testimony of Government officials 
or experts or such other expert witnesses, 
upon motion of any party or participant or 
upon its own motion, as the court may deem 
appropriate; 

(2) appoint a special master and such outside 
consultants or expert witnesses as the court 
may deem appropriate; and request and obtain 
the views, evaluations, or advice of any indi-
vidual, group or agency of government with 
respect to any aspects of the proposed judg-
ment or the effect of such judgment, in such 
manner as the court deems appropriate; 

(3) authorize full or limited participation in 
proceedings before the court by interested per-
sons or agencies, including appearance amicus 
curiae, intervention as a party pursuant to the 
Federal Rules of Civil Procedure, examination 
of witnesses or documentary materials, or par-
ticipation in any other manner and extent 
which serves the public interest as the court 
may deem appropriate; 

(4) review any comments including any ob-
jections filed with the United States under 
subsection (d) of this section concerning the 
proposed judgment and the responses of the 
United States to such comments and objec-
tions; and 

(5) take such other action in the public in-
terest as the court may deem appropriate. 

(g) Filing of written or oral communications 
with the district court 

Not later than 10 days following the date of 
the filing of any proposal for a consent judg-

ment under subsection (b) of this section, each 
defendant shall file with the district court a de-
scription of any and all written or oral commu-
nications by or on behalf of such defendant, in-
cluding any and all written or oral communica-
tions on behalf of such defendant, or other per-
son, with any officer or employee of the United 
States concerning or relevant to such proposal, 
except that any such communications made by 
counsel of record alone with the Attorney Gen-
eral or the employees of the Department of Jus-
tice alone shall be excluded from the require-
ments of this subsection. Prior to the entry of 
any consent judgment pursuant to the antitrust 
laws, each defendant shall certify to the district 
court that the requirements of this subsection 
have been complied with and that such filing is 
a true and complete description of such commu-
nications known to the defendant or which the 
defendant reasonably should have known. 

(h) Inadmissibility as evidence of proceedings 
before the district court and the competitive 
impact statement 

Proceedings before the district court under 
subsections (e) and (f) of this section, and the 
competitive impact statement filed under sub-
section (b) of this section, shall not be admissi-
ble against any defendant in any action or pro-
ceeding brought by any other party against such 
defendant under the antitrust laws or by the 
United States under section 15a of this title nor 
constitute a basis for the introduction of the 
consent judgment as prima facie evidence 
against such defendant in any such action or 
proceeding. 

(i) Suspension of limitations 

Whenever any civil or criminal proceeding is 
instituted by the United States to prevent, re-
strain, or punish violations of any of the anti-
trust laws, but not including an action under 
section 15a of this title, the running of the stat-
ute of limitations in respect to every private or 
State right of action arising under said laws and 
based in whole or in part on any matter com-
plained of in said proceeding shall be suspended 
during the pendency thereof and for one year 
thereafter: Provided, however, That whenever the 
running of the statute of limitations in respect 
of a cause of action arising under section 15 or 
15c of this title is suspended hereunder, any ac-
tion to enforce such cause of action shall be for-
ever barred unless commenced either within the 
period of suspension or within four years after 
the cause of action accrued. 

(Oct. 15, 1914, ch. 323, § 5, 38 Stat. 731; July 7, 1955, 
ch. 283, § 2, 69 Stat. 283; Pub. L. 93–528, § 2, Dec. 
21, 1974, 88 Stat. 1706; Pub. L. 94–435, title III, 
§ 302(2), Sept. 30, 1976, 90 Stat. 1396; Pub. L. 
96–349, § 5(a), Sept. 12, 1980, 94 Stat. 1157.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsecs. (a), (b), and 

(g) to (i), are defined in section 12 of this title. 

AMENDMENTS 

1980—Subsec. (a). Pub. L. 96–349 made collateral es-

toppel inapplicable in any action or proceeding brought 

under the antitrust laws to any finding made by the 

Commission under the antitrust laws or under section 

45 of this title which could give rise to a claim for relief 
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under the antitrust laws; struck out ‘‘or by the United 

States under section 15a of this title,’’ after ‘‘under 

said laws’’; and deleted from proviso ‘‘or to judgments 

or decrees entered in actions under section 15a of this 

title’’ after ‘‘testimony has been taken’’. 

1976—Pub. L. 94–435 substituted ‘‘private or State 

right of action’’ for ‘‘private right of action’’ and ‘‘sec-

tion 15 or 15c’’ for ‘‘section 15’’. 

1974—Subsecs. (b) to (i). Pub. L. 93–528 added subsecs. 

(b) to (h) and redesignated former subsec. (b) as (i). 

1955—Act July 7, 1955, substituted subsec. (a) for first 

paragraph, to provide that final judgments in actions 

under the antitrust laws by the United States shall be 

prima facie evidence in damage suits by the United 

States as well as in private damage suits, and sub-

stituted subsec. (b) for second paragraph, to provide for 

a one-year suspension of limitations. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 5(b) of Pub. L. 96–349 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion] shall apply only with respect to actions com-

menced after the date of the enactment of this Act 

[Sept. 12, 1980].’’ 

SUSPENSION OF LIMITATION 

Act Oct. 10, 1942, ch. 589, 56 Stat. 781, as amended June 

30, 1945, ch. 213, 59 Stat. 306, provided for the suspension 

of any existing statutes of limitations relating to vio-

lations of antitrust laws now indictable or subject to 

civil proceedings under any existing statutes, until 

June 30, 1946. 

§ 17. Antitrust laws not applicable to labor orga-
nizations 

The labor of a human being is not a commod-
ity or article of commerce. Nothing contained in 
the antitrust laws shall be construed to forbid 
the existence and operation of labor, agricul-
tural, or horticultural organizations, instituted 
for the purposes of mutual help, and not having 
capital stock or conducted for profit, or to for-
bid or restrain individual members of such orga-
nizations from lawfully carrying out the legiti-
mate objects thereof; nor shall such organiza-
tions, or the members thereof, be held or con-
strued to be illegal combinations or conspiracies 
in restraint of trade, under the antitrust laws. 

(Oct. 15, 1914, ch. 323, § 6, 38 Stat. 731.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are defined in 

section 12 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 18 section 1951; title 

29 section 186; title 47 section 606. 

§ 18. Acquisition by one corporation of stock of 
another 

No person engaged in commerce or in any ac-
tivity affecting commerce shall acquire, directly 
or indirectly, the whole or any part of the stock 
or other share capital and no person subject to 
the jurisdiction of the Federal Trade Commis-
sion shall acquire the whole or any part of the 
assets of another person engaged also in com-
merce or in any activity affecting commerce, 
where in any line of commerce or in any activ-
ity affecting commerce in any section of the 
country, the effect of such acquisition may be 
substantially to lessen competition, or to tend 
to create a monopoly. 

No person shall acquire, directly or indirectly, 
the whole or any part of the stock or other share 
capital and no person subject to the jurisdiction 
of the Federal Trade Commission shall acquire 
the whole or any part of the assets of one or 
more persons engaged in commerce or in any ac-
tivity affecting commerce, where in any line of 
commerce or in any activity affecting commerce 
in any section of the country, the effect of such 
acquisition, of such stocks or assets, or of the 
use of such stock by the voting or granting of 
proxies or otherwise, may be substantially to 
lessen competition, or to tend to create a mo-
nopoly. 

This section shall not apply to persons pur-
chasing such stock solely for investment and 
not using the same by voting or otherwise to 
bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor 
shall anything contained in this section prevent 
a corporation engaged in commerce or in any ac-
tivity affecting commerce from causing the for-
mation of subsidiary corporations for the actual 
carrying on of their immediate lawful business, 
or the natural and legitimate branches or exten-
sions thereof, or from owning and holding all or 
a part of the stock of such subsidiary corpora-
tions, when the effect of such formation is not 
to substantially lessen competition. 

Nor shall anything herein contained be con-
strued to prohibit any common carrier subject 
to the laws to regulate commerce from aiding in 
the construction of branches or short lines so lo-
cated as to become feeders to the main line of 
the company so aiding in such construction or 
from acquiring or owning all or any part of the 
stock of such branch lines, nor to prevent any 
such common carrier from acquiring and owning 
all or any part of the stock of a branch or short 
line constructed by an independent company 
where there is no substantial competition be-
tween the company owning the branch line so 
constructed and the company owning the main 
line acquiring the property or an interest there-
in, nor to prevent such common carrier from ex-
tending any of its lines through the medium of 
the acquisition of stock or otherwise of any 
other common carrier where there is no substan-
tial competition between the company extend-
ing its lines and the company whose stock, prop-
erty, or an interest therein is so acquired. 

Nothing contained in this section shall be held 
to affect or impair any right heretofore legally 
acquired: Provided, That nothing in this section 
shall be held or construed to authorize or make 
lawful anything heretofore prohibited or made 
illegal by the antitrust laws, nor to exempt any 
person from the penal provisions thereof or the 
civil remedies therein provided. 

Nothing contained in this section shall apply 
to transactions duly consummated pursuant to 
authority given by the Secretary of Transpor-
tation, Federal Power Commission, Surface 
Transportation Board, the Securities and Ex-
change Commission in the exercise of its juris-
diction under section 79j of this title, the United 
States Maritime Commission, or the Secretary 
of Agriculture under any statutory provision 
vesting such power in such Commission, Board, 
or Secretary. 

(Oct. 15, 1914, ch. 323, § 7, 38 Stat. 731; Dec. 29, 
1950, ch. 1184, 64 Stat. 1125; Pub. L. 96–349, § 6(a), 
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Sept. 12, 1980, 94 Stat. 1157; Pub. L. 98–443, § 9(l), 
Oct. 4, 1984, 98 Stat. 1708; Pub. L. 104–88, title III, 
§ 318(1), Dec. 29, 1995, 109 Stat. 949; Pub. L. 
104–104, title VI, § 601(b)(3), Feb. 8, 1996, 110 Stat. 
143.) 

AMENDMENTS 

1996—Pub. L. 104–104, in sixth par., struck out ‘‘Fed-

eral Communications Commission,’’ after ‘‘Secretary of 

Transportation,’’. 

1995—Pub. L. 104–88, in sixth par., substituted ‘‘Sur-

face Transportation Board’’ for ‘‘Interstate Commerce 

Commission’’ and inserted ‘‘, Board,’’ after ‘‘vesting 

such power in such Commission’’. 

1984—Pub. L. 98–443 substituted ‘‘Secretary of Trans-

portation’’ for ‘‘Civil Aeronautics Board’’ and ‘‘Com-

mission or Secretary’’ for ‘‘Commission, Secretary, or 

Board’’ in sixth par. 

1980—Pub. L. 96–349, substituted ‘‘person’’ for ‘‘cor-

poration’’ wherever appearing in first and second pars.; 

substituted ‘‘persons’’ for ‘‘corporations’’ in second par. 

and first sentence of third par.; and inserted ‘‘or in any 

activity affecting commerce’’ after ‘‘commerce’’ wher-

ever appearing in first, second, and third pars. 

1950—Act Dec. 29, 1950, amended section generally so 

as to prohibit the acquisition of the whole or any part 

of the assets of another corporation when the effect of 

the acquisition may substantially lessen competition 

or tend to create a monopoly. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 701 of Title 49, Transportation. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–443 effective Jan. 1, 1985, 

see section 9(v) of Pub. L. 98–443, set out as a note under 

section 5314 of Title 5, Government Organization and 

Employees. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 6(b) of Pub. L. 96–349 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion] shall apply only with respect to acquisitions made 

after the date of the enactment of this Act [Sept. 12, 

1980].’’ 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

Executive and administrative functions of Maritime 

Commission transferred to Chairman of Maritime Com-

mission by Reorg. Plan No. 6 of 1949, eff. Aug. 19, 1949, 

14 F.R. 5228, 63 Stat. 1069, set out in the Appendix to 

Title 5, Government Organization and Employees. See, 

also, notes set out under section 1111 of Title 46, Appen-

dix, Shipping. 

United States Maritime Commission abolished by 

Reorg. Plan No. 21 of 1950, eff. May 24, 1950, 15 F.R. 3178, 

64 Stat. 1273, set out in the Appendix to Title 5, which 

transferred part of its functions and part of functions 

of its Chairman, to Federal Maritime Board and Chair-

man thereof, such Board having been created by that 

Plan as an agency within Department of Commerce 

with an independent status in some respects, and trans-

ferred remainder of such Commission’s functions and 

functions of its Chairman to Secretary of Commerce, 

with power vested in Secretary to authorize their per-

formance by Maritime Administrator (the head of Mar-

itime Administration, which likewise established by 

the Plan in Department of Commerce) with provision 

that Chairman of Federal Maritime Board should, ex 

officio, be such Administrator. 

Section 304 of Reorg. Plan No. 7 of 1961, eff. Aug. 12, 

1961, 26 F.R. 7315, 75 Stat. 840, set out in the Appendix 

to Title 5, abolished Federal Maritime Board, including 

offices of members of Board. Functions of Board trans-

ferred either to Federal Maritime Commission or Sec-

retary of Commerce by sections 103 and 202 of Reorg. 

Plan No. 7 of 1961. 
Maritime Administration of Department of Com-

merce transferred to Department of Transportation, 

and all related functions of Secretary and other officers 

and offices of Department of Commerce transferred to 

Department of Transportation and vested in Secretary 

of Transportation, see section 1601 et seq. of Title 46, 

Appendix, Shipping. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 18a, 21, 26, 63 of 

this title. 

§ 18a. Premerger notification and waiting period 

(a) Filing 

Except as exempted pursuant to subsection (c) 
of this section, no person shall acquire, directly 
or indirectly, any voting securities or assets of 
any other person, unless both persons (or in the 
case of a tender offer, the acquiring person) file 
notification pursuant to rules under subsection 
(d)(1) of this section and the waiting period de-
scribed in subsection (b)(1) of this section has 
expired, if— 

(1) the acquiring person, or the person whose 
voting securities or assets are being acquired, 
is engaged in commerce or in any activity af-
fecting commerce; and 

(2) as a result of such acquisition, the ac-
quiring person would hold an aggregate total 
amount of the voting securities and assets of 
the acquired person— 

(A) in excess of $200,000,000 (as adjusted and 
published for each fiscal year beginning 
after September 30, 2004, in the same manner 
as provided in section 19(a)(5) of this title to 
reflect the percentage change in the gross 
national product for such fiscal year com-
pared to the gross national product for the 
year ending September 30, 2003); or 

(B)(i) in excess of $50,000,000 (as so adjusted 
and published) but not in excess of 
$200,000,000 (as so adjusted and published); 
and 

(ii)(I) any voting securities or assets of a 
person engaged in manufacturing which has 
annual net sales or total assets of $10,000,000 
(as so adjusted and published) or more are 
being acquired by any person which has 
total assets or annual net sales of $100,000,000 
(as so adjusted and published) or more; 

(II) any voting securities or assets of a per-
son not engaged in manufacturing which has 
total assets of $10,000,000 (as so adjusted and 
published) or more are being acquired by any 
person which has total assets or annual net 
sales of $100,000,000 (as so adjusted and pub-
lished) or more; or 

(III) any voting securities or assets of a 
person with annual net sales or total assets 
of $100,000,000 (as so adjusted and published) 
or more are being acquired by any person 
with total assets or annual net sales of 
$10,000,000 (as so adjusted and published) or 
more. 

In the case of a tender offer, the person whose 
voting securities are sought to be acquired by a 
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person required to file notification under this 
subsection shall file notification pursuant to 
rules under subsection (d) of this section. 

(b) Waiting period; publication; voting securities 

(1) The waiting period required under sub-
section (a) of this section shall— 

(A) begin on the date of the receipt by the 
Federal Trade Commission and the Assistant 
Attorney General in charge of the Antitrust 
Division of the Department of Justice (herein-
after referred to in this section as the ‘‘Assist-
ant Attorney General’’) of— 

(i) the completed notification required 
under subsection (a) of this section, or 

(ii) if such notification is not completed, 
the notification to the extent completed and 
a statement of the reasons for such non-
compliance, 

from both persons, or, in the case of a tender 
offer, the acquiring person; and 

(B) end on the thirtieth day after the date of 
such receipt (or in the case of a cash tender 
offer, the fifteenth day), or on such later date 
as may be set under subsection (e)(2) or (g)(2) 
of this section. 

(2) The Federal Trade Commission and the As-
sistant Attorney General may, in individual 
cases, terminate the waiting period specified in 
paragraph (1) and allow any person to proceed 
with any acquisition subject to this section, and 
promptly shall cause to be published in the Fed-
eral Register a notice that neither intends to 
take any action within such period with respect 
to such acquisition. 

(3) As used in this section— 
(A) The term ‘‘voting securities’’ means any 

securities which at present or upon conversion 
entitle the owner or holder thereof to vote for 
the election of directors of the issuer or, with 
respect to unincorporated issuers, persons ex-
ercising similar functions. 

(B) The amount or percentage of voting se-
curities or assets of a person which are ac-
quired or held by another person shall be de-
termined by aggregating the amount or per-
centage of such voting securities or assets 
held or acquired by such other person and each 
affiliate thereof. 

(c) Exempt transactions 

The following classes of transactions are ex-
empt from the requirements of this section— 

(1) acquisitions of goods or realty trans-
ferred in the ordinary course of business; 

(2) acquisitions of bonds, mortgages, deeds of 
trust, or other obligations which are not vot-
ing securities; 

(3) acquisitions of voting securities of an is-
suer at least 50 per centum of the voting secu-
rities of which are owned by the acquiring per-
son prior to such acquisition; 

(4) transfers to or from a Federal agency or 
a State or political subdivision thereof; 

(5) transactions specifically exempted from 
the antitrust laws by Federal statute; 

(6) transactions specifically exempted from 
the antitrust laws by Federal statute if ap-
proved by a Federal agency, if copies of all in-
formation and documentary material filed 
with such agency are contemporaneously filed 

with the Federal Trade Commission and the 
Assistant Attorney General; 

(7) transactions which require agency ap-
proval under section 1467a(e) of title 12, sec-
tion 1828(c) of title 12, or section 1842 of title 
12, except that a portion of a transaction is 
not exempt under this paragraph if such por-
tion of the transaction (A) is subject to sec-
tion 1843(k) of title 12; and (B) does not require 
agency approval under section 1842 of title 12; 

(8) transactions which require agency ap-
proval under section 1843 of title 12 or section 
1464 of title 12, if copies of all information and 
documentary material filed with any such 
agency are contemporaneously filed with the 
Federal Trade Commission and the Assistant 
Attorney General at least 30 days prior to con-
summation of the proposed transaction, ex-
cept that a portion of a transaction is not ex-
empt under this paragraph if such portion of 
the transaction (A) is subject to section 
1843(k) of title 12; and (B) does not require 
agency approval under section 1843 of title 12; 

(9) acquisitions, solely for the purpose of in-
vestment, of voting securities, if, as a result of 
such acquisition, the securities acquired or 
held do not exceed 10 per centum of the out-
standing voting securities of the issuer; 

(10) acquisitions of voting securities, if, as a 
result of such acquisition, the voting securi-
ties acquired do not increase, directly or indi-
rectly, the acquiring person’s per centum 
share of outstanding voting securities of the 
issuer; 

(11) acquisitions, solely for the purpose of in-
vestment, by any bank, banking association, 
trust company, investment company, or insur-
ance company, of (A) voting securities pursu-
ant to a plan of reorganization or dissolution; 
or (B) assets in the ordinary course of its busi-
ness; and 

(12) such other acquisitions, transfers, or 
transactions, as may be exempted under sub-
section (d)(2)(B) of this section. 

(d) Commission rules 

The Federal Trade Commission, with the con-
currence of the Assistant Attorney General and 
by rule in accordance with section 553 of title 5, 
consistent with the purposes of this section— 

(1) shall require that the notification re-
quired under subsection (a) of this section be 
in such form and contain such documentary 
material and information relevant to a pro-
posed acquisition as is necessary and appro-
priate to enable the Federal Trade Commis-
sion and the Assistant Attorney General to de-
termine whether such acquisition may, if con-
summated, violate the antitrust laws; and 

(2) may— 
(A) define the terms used in this section; 
(B) exempt, from the requirements of this 

section, classes of persons, acquisitions, 
transfers, or transactions which are not like-
ly to violate the antitrust laws; and 

(C) prescribe such other rules as may be 
necessary and appropriate to carry out the 
purposes of this section. 

(e) Additional information; waiting period exten-
sions 

(1)(A) The Federal Trade Commission or the 
Assistant Attorney General may, prior to the 
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expiration of the 30-day waiting period (or in the 
case of a cash tender offer, the 15-day waiting 
period) specified in subsection (b)(1) of this sec-
tion, require the submission of additional infor-
mation or documentary material relevant to the 
proposed acquisition, from a person required to 
file notification with respect to such acquisition 
under subsection (a) of this section prior to the 
expiration of the waiting period specified in sub-
section (b)(1) of this section, or from any officer, 
director, partner, agent, or employee of such 
person. 

(B)(i) The Assistant Attorney General and the 
Federal Trade Commission shall each designate 
a senior official who does not have direct re-
sponsibility for the review of any enforcement 
recommendation under this section concerning 
the transaction at issue, to hear any petition 
filed by such person to determine— 

(I) whether the request for additional infor-
mation or documentary material is unreason-
ably cumulative, unduly burdensome, or dupli-
cative; or 

(II) whether the request for additional infor-
mation or documentary material has been sub-
stantially complied with by the petitioning 
person. 

(ii) Internal review procedures for petitions 
filed pursuant to clause (i) shall include reason-
able deadlines for expedited review of such peti-
tions, after reasonable negotiations with inves-
tigative staff, in order to avoid undue delay of 
the merger review process. 

(iii) Not later than 90 days after December 21, 
2000, the Assistant Attorney General and the 
Federal Trade Commission shall conduct an in-
ternal review and implement reforms of the 
merger review process in order to eliminate un-
necessary burden, remove costly duplication, 
and eliminate undue delay, in order to achieve a 
more effective and more efficient merger review 
process. 

(iv) Not later than 120 days after December 21, 
2000, the Assistant Attorney General and the 
Federal Trade Commission shall issue or amend 
their respective industry guidance, regulations, 
operating manuals and relevant policy docu-
ments, to the extent appropriate, to implement 
each reform in this subparagraph. 

(v) Not later than 180 days after December 21, 
2000, the Assistant Attorney General and the 
Federal Trade Commission shall each report to 
Congress— 

(I) which reforms each agency has adopted 
under this subparagraph; 

(II) which steps each has taken to imple-
ment such internal reforms; and 

(III) the effects of such reforms. 

(2) The Federal Trade Commission or the As-
sistant Attorney General, in its or his discre-
tion, may extend the 30-day waiting period (or 
in the case of a cash tender offer, the 15-day 
waiting period) specified in subsection (b)(1) of 
this section for an additional period of not more 
than 30 days (or in the case of a cash tender 
offer, 10 days) after the date on which the Fed-
eral Trade Commission or the Assistant Attor-
ney General, as the case may be, receives from 
any person to whom a request is made under 
paragraph (1), or in the case of tender offers, the 

acquiring person, (A) all the information and 
documentary material required to be submitted 
pursuant to such a request, or (B) if such request 
is not fully complied with, the information and 
documentary material submitted and a state-
ment of the reasons for such noncompliance. 
Such additional period may be further extended 
only by the United States district court, upon 
an application by the Federal Trade Commission 
or the Assistant Attorney General pursuant to 
subsection (g)(2) of this section. 

(f) Preliminary injunctions; hearings 

If a proceeding is instituted or an action is 
filed by the Federal Trade Commission, alleging 
that a proposed acquisition violates section 18 of 
this title, or section 45 of this title, or an action 
is filed by the United States, alleging that a pro-
posed acquisition violates such section 18 of this 
title, or section 1 or 2 of this title, and the Fed-
eral Trade Commission or the Assistant Attor-
ney General (1) files a motion for a preliminary 
injunction against consummation of such acqui-
sition pendente lite, and (2) certifies the United 
States district court for the judicial district 
within which the respondent resides or carries 
on business, or in which the action is brought, 
that it or he believes that the public interest re-
quires relief pendente lite pursuant to this sub-
section, then upon the filing of such motion and 
certification, the chief judge of such district 
court shall immediately notify the chief judge 
of the United States court of appeals for the cir-
cuit in which such district court is located, who 
shall designate a United States district judge to 
whom such action shall be assigned for all pur-
poses. 

(g) Civil penalty; compliance; power of court 

(1) Any person, or any officer, director, or 
partner thereof, who fails to comply with any 
provision of this section shall be liable to the 
United States for a civil penalty of not more 
than $10,000 for each day during which such per-
son is in violation of this section. Such penalty 
may be recovered in a civil action brought by 
the United States. 

(2) If any person, or any officer, director, part-
ner, agent, or employee thereof, fails substan-
tially to comply with the notification require-
ment under subsection (a) of this section or any 
request for the submission of additional infor-
mation or documentary material under sub-
section (e)(1) of this section within the waiting 
period specified in subsection (b)(1) of this sec-
tion and as may be extended under subsection 
(e)(2) of this section, the United States district 
court— 

(A) may order compliance; 
(B) shall extend the waiting period specified 

in subsection (b)(1) of this section and as may 
have been extended under subsection (e)(2) of 
this section until there has been substantial 
compliance, except that, in the case of a ten-
der offer, the court may not extend such wait-
ing period on the basis of a failure, by the per-
son whose stock is sought to be acquired, to 
comply substantially with such notification 
requirement or any such request; and 

(C) may grant such other equitable relief as 
the court in its discretion determines nec-
essary or appropriate, 
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upon application of the Federal Trade Commis-
sion or the Assistant Attorney General. 

(h) Disclosure exemption 

Any information or documentary material 
filed with the Assistant Attorney General or the 
Federal Trade Commission pursuant to this sec-
tion shall be exempt from disclosure under sec-
tion 552 of title 5, and no such information or 
documentary material may be made public, ex-
cept as may be relevant to any administrative 
or judicial action or proceeding. Nothing in this 
section is intended to prevent disclosure to ei-
ther body of Congress or to any duly authorized 
committee or subcommittee of the Congress. 

(i) Construction with other laws 

(1) Any action taken by the Federal Trade 
Commission or the Assistant Attorney General 
or any failure of the Federal Trade Commission 
or the Assistant Attorney General to take any 
action under this section shall not bar any pro-
ceeding or any action with respect to such ac-
quisition at any time under any other section of 
this Act or any other provision of law. 

(2) Nothing contained in this section shall 
limit the authority of the Assistant Attorney 
General or the Federal Trade Commission to se-
cure at any time from any person documentary 
material, oral testimony, or other information 
under the Antitrust Civil Process Act [15 U.S.C. 
1311 et seq.], the Federal Trade Commission Act 
[15 U.S.C. 41 et seq.], or any other provision of 
law. 

(j) Omitted 

(k) Extensions of time 

If the end of any period of time provided in 
this section falls on a Saturday, Sunday, or 
legal public holiday (as defined in section 6103(a) 
of title 5), then such period shall be extended to 
the end of the next day that is not a Saturday, 
Sunday, or legal public holiday. 

(Oct. 15, 1914, ch. 323, § 7A, as added Pub. L. 
94–435, title II, § 201, Sept. 30, 1976, 90 Stat. 1390; 
amended Pub. L. 98–620, title IV, § 402(10)(A), 
Nov. 8, 1984, 98 Stat. 3358; Pub. L. 101–73, title 
XII, § 1214, Aug. 9, 1989, 103 Stat. 529; Pub. L. 
106–102, title I, § 133(c), Nov. 12, 1999, 113 Stat. 
1383; Pub. L. 106–553, § 1(a)(2) [title VI, § 630(a), 
(c), (d)], Dec. 21, 2000, 114 Stat. 2762, 2762A–108, 
2762A–110.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsecs. (c), (d), are 

defined in section 12 of this title. 

This Act, referred to in subsec. (i)(1), is act Oct. 15, 

1914, ch. 323, 38 Stat. 730, as amended, known as the 

Clayton Act, which is classified generally to sections 

12, 13, 14 to 19, 20, 21, and 22 to 27 of this title, and sec-

tions 52 and 53 of Title 29, Labor. For further details 

and complete classification of this Act to the Code, see 

References in Text note set out under section 12 of this 

title and Tables. 

The Federal Trade Commission Act, referred to in 

subsec. (i)(2), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 

as amended, which is classified generally to subchapter 

I (§ 41 et seq.) of chapter 2 of this title. For complete 

classification of this Act to the Code, see section 58 of 

this title and Tables. 

The Antitrust Civil Process Act, referred to in sub-

sec. (i)(2), is Pub. L. 87–664, Sept. 19, 1962, 76 Stat. 548, 

as amended, which is classified generally to chapter 34 

(§ 1311 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1311 of this title and Tables. 

CODIFICATION 

December 21, 2000, referred to in subsec. (e)(1)(B), was 

in the original ‘‘the date of the enactment of this Act’’ 

which was translated as meaning the date of enactment 

of Pub. L. 106–553, which enacted subsec. (e)(1)(B), to re-

flect the probable intent of Congress. 

Subsection (j), which required the Federal Trade 

Commission, with the concurrence of the Assistant At-

torney General, to report annually to Congress on the 

operation of this section, terminated, effective May 15, 

2000, pursuant to section 3003 of Pub. L. 104–66, as 

amended, set out as a note under section 1113 of Title 

31, Money and Finance. See, also, page 172 of House 

Document No. 103–7. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–553, § 1(a)(2) [title VI, 

§ 630(a)], amended subsec. (a) generally, reenacting in-

troductory provisions, par. (1), and concluding provi-

sions without change, adding par. (2), and striking out 

former pars. (2) and (3) which read as follows: 

‘‘(2)(A) any voting securities or assets of a person en-

gaged in manufacturing which has annual net sales or 

total assets of $10,000,000 or more are being acquired by 

any person which has total assets or annual net sales 

of $100,000,000 or more; 

‘‘(B) any voting securities or assets of a person not 

engaged in manufacturing which has total assets of 

$10,000,000 or more are being acquired by any person 

which has total assets or annual net sales of $100,000,000 

or more; or 

‘‘(C) any voting securities or assets of a person with 

annual net sales or total assets of $100,000,000 or more 

are being acquired by any person with total assets or 

annual net sales of $10,000,000 or more; and 

‘‘(3) as a result of such acquisition, the acquiring per-

son would hold— 

‘‘(A) 15 per centum or more of the voting securities 

or assets of the acquired person, or 

‘‘(B) an aggregate total amount of the voting secu-

rities and assets of the acquired person in excess of 

$15,000,000.’’ 

Subsec. (e)(1). Pub. L. 106–553, § 1(a)(2) [title VI, 

§ 630(c)], designated existing provisions as subpar. (A) 

and added subpar. (B). 

Subsec. (e)(2). Pub. L. 106–553, § 1(a)(2) [title VI, 

§ 630(d)(1)], substituted ‘‘30 days’’ for ‘‘20 days’’. 

Subsec. (k). Pub. L. 106–553, § 1(a)(2) [title VI, 

§ 630(d)(2)], added subsec. (k). 

1999—Subsec. (c)(7). Pub. L. 106–102, § 133(c)(1), in-

serted before semicolon at end ‘‘, except that a portion 

of a transaction is not exempt under this paragraph if 

such portion of the transaction (A) is subject to section 

1843(k) of title 12; and (B) does not require agency ap-

proval under section 1842 of title 12’’. 

Subsec. (c)(8). Pub. L. 106–102, § 133(c)(2), inserted be-

fore semicolon at end ‘‘, except that a portion of a 

transaction is not exempt under this paragraph if such 

portion of the transaction (A) is subject to section 

1843(k) of title 12; and (B) does not require agency ap-

proval under section 1843 of title 12’’. 

1989—Subsec. (c)(7). Pub. L. 101–73, § 1214(1), inserted 

reference to section 1467a(e) of title 12. 

Subsec. (c)(8). Pub. L. 101–73, § 1214(2), struck out ref-

erence to section 1726 or 1730a(e) of title 12. 

1984—Subsec. (f)(2). Pub. L. 98–620 struck out designa-

tion ‘‘(A)’’ before ‘‘upon the filing’’, and struck out sub-

par. (B) which had provided that if the Federal Trade 

Commission or the Assistant Attorney General cer-

tified that he or it believed that the public interest re-

quired relief pendente lite pursuant to this subsection, 

the motion for a preliminary injunction had to be set 

down for hearing by the district judge so designated at 

the earliest practicable time, would take precedence 

over all matters except older matters of the same char-
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acter and trials pursuant to section 3161 of title 18, and 

had to be in every way expedited. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–553, § 1(a)(2) [title VI, § 630(e)], Dec. 21, 

2000, 114 Stat. 2762, 2762A–111, provided that: ‘‘This sec-

tion [amending this section and provisions set out as a 

note under this section] and the amendments made by 

this section shall take effect on the 1st day of the 1st 

month that begins more than 30 days after the date of 

the enactment of this Act [Dec. 21, 2000].’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 120 days after 

Nov. 12, 1999, see section 161 of Pub. L. 106–102, set out 

as a note under section 24 of Title 12, Banks and Bank-

ing. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

EFFECTIVE DATE 

Section 202 of Pub. L. 94–435 provided that: ‘‘The 

amendment made by section 201 of this Act [enacting 

this section] shall take effect 150 days after the date of 

enactment of this Act [Sept. 30, 1976], except that sub-

section (d) of section 7A of the Clayton Act [subsec. (d) 

of this section] (as added by section 201 of this Act) 

shall take effect on the date of enactment of this Act.’’ 

ASSESSMENT AND COLLECTION OF FILING FEES 

Pub. L. 101–162, title VI, § 605, Nov. 21, 1989, 103 Stat. 

1031, as amended by Pub. L. 101–302, title II, May 25, 

1990, 104 Stat. 217; Pub. L. 102–395, title I, Oct. 6, 1992, 

106 Stat. 1847; Pub. L. 103–317, title I, Aug. 26, 1994, 108 

Stat. 1739; Pub. L. 106–553, § 1(a)(2) [title VI, § 630(b)], 

Dec. 21, 2000, 114 Stat. 2762, 2762A–109, provided that: 

‘‘(a) Five working days after enactment of this Act 

[Nov. 21, 1989] and thereafter, the Federal Trade Com-

mission shall assess and collect filing fees established 

in subsection (b) which shall be paid by persons acquir-

ing voting securities or assets who are required to file 

premerger notifications by the [sic] section 7A of the 

Clayton Act (15 U.S.C. 18a) and the regulations promul-

gated thereunder. For purposes of said Act, no notifica-

tion shall be considered filed until payment of the fee 

required by this section. Fees collected pursuant to 

this section shall be divided evenly between and cred-

ited to the appropriations, Federal Trade Commission, 

‘Salaries and Expenses’ and Department of Justice, 

‘Salaries and Expenses, Antitrust Division’: Provided, 

That fees in excess of $40,000,000 in fiscal year 1990 shall 

be deposited to the credit of the Treasury of the United 

States: Provided further, That fees made available to 

the Federal Trade Commission and the Antitrust Divi-

sion herein shall remain available until expended. 

‘‘(b) The filing fees referred to in subsection (a) are— 

‘‘(1) $45,000 if the aggregate total amount deter-

mined under section 7A(a)(2) of the Clayton Act (15 

U.S.C. 18a(a)(2)) is less than $100,000,000 (as adjusted 

and published for each fiscal year beginning after 

September 30, 2004, in the same manner as provided in 

section 8(a)(5) of the Clayton Act (15 U.S.C. 19(a)(5)) 

to reflect the percentage change in the gross national 

product for such fiscal year compared to the gross na-

tional product for the year ending September 30, 

2003); 

‘‘(2) $125,000 if the aggregate total amount deter-

mined under section 7A(a)(2) of the Clayton Act (15 

U.S.C. 18a(a)(2)) is not less than $100,000,000 (as so ad-

justed and published) but less than $500,000,000 (as so 

adjusted and published); and 

‘‘(3) $280,000 if the aggregate total amount deter-

mined under section 7A(a)(2) of the Clayton Act (15 

U.S.C. 18a(a)(2)) is not less than $500,000,000 (as so ad-

justed and published).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6204 of this title; 

title 11 section 363. 

§ 19. Interlocking directorates and officers 

(a)(1) No person shall, at the same time, serve 
as a director or officer in any two corporations 
(other than banks, banking associations, and 
trust companies) that are— 

(A) engaged in whole or in part in commerce; 
and 

(B) by virtue of their business and location 
of operation, competitors, so that the elimi-
nation of competition by agreement between 
them would constitute a violation of any of 
the antitrust laws; 

if each of the corporations has capital, surplus, 
and undivided profits aggregating more than 
$10,000,000 as adjusted pursuant to paragraph (5) 
of this subsection. 

(2) Notwithstanding the provisions of para-
graph (1), simultaneous service as a director or 
officer in any two corporations shall not be pro-
hibited by this section if— 

(A) the competitive sales of either corpora-
tion are less than $1,000,000, as adjusted pursu-
ant to paragraph (5) of this subsection; 

(B) the competitive sales of either corpora-
tion are less than 2 per centum of that cor-
poration’s total sales; or 

(C) the competitive sales of each corporation 
are less than 4 per centum of that corpora-
tion’s total sales. 

For purposes of this paragraph, ‘‘competitive 
sales’’ means the gross revenues for all products 
and services sold by one corporation in competi-
tion with the other, determined on the basis of 
annual gross revenues for such products and 
services in that corporation’s last completed fis-
cal year. For the purposes of this paragraph, 
‘‘total sales’’ means the gross revenues for all 
products and services sold by one corporation 
over that corporation’s last completed fiscal 
year. 

(3) The eligibility of a director or officer under 
the provisions of paragraph (1) shall be deter-
mined by the capital, surplus and undivided 
profits, exclusive of dividends declared but not 
paid to stockholders, of each corporation at the 
end of that corporation’s last completed fiscal 
year. 

(4) For purposes of this section, the term ‘‘offi-
cer’’ means an officer elected or chosen by the 
Board of Directors. 

(5) For each fiscal year commencing after Sep-
tember 30, 1990, the $10,000,000 and $1,000,000 
thresholds in this subsection shall be increased 
(or decreased) as of October 1 each year by an 
amount equal to the percentage increase (or de-
crease) in the gross national product, as deter-
mined by the Department of Commerce or its 
successor, for the year then ended over the level 
so established for the year ending September 30, 
1989. As soon as practicable, but not later than 
January 31 of each year, the Federal Trade Com-
mission shall publish the adjusted amounts re-
quired by this paragraph. 

(b) When any person elected or chosen as a di-
rector or officer of any corporation subject to 
the provisions hereof is eligible at the time of 
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his election or selection to act for such corpora-
tion in such capacity, his eligibility to act in 
such capacity shall not be affected by any of the 
provisions hereof by reason of any change in the 
capital, surplus and undivided profits, or affairs 
of such corporation from whatever cause, until 
the expiration of one year from the date on 
which the event causing ineligibility occurred. 

(Oct. 15, 1914, ch. 323, § 8, 38 Stat. 732; May 15, 
1916, ch. 120, 39 Stat. 121; May 26, 1920, ch. 206, 41 
Stat. 626; Mar. 9, 1928, ch. 165, 45 Stat. 253; Mar. 
2, 1929, ch. 581, 45 Stat. 1536; Aug. 23, 1935, ch. 614, 
§ 329, 49 Stat. 717; Pub. L. 101–588, § 2, Nov. 16, 
1990, 104 Stat. 2879; Pub. L. 103–203, § 1, Dec. 17, 
1993, 107 Stat. 2368.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (a)(1)(B), are 

defined in section 12 of this title. 

AMENDMENTS 

1993—Subsec. (a)(5). Pub. L. 103–203 substituted ‘‘Jan-

uary 31’’ for ‘‘October 30’’. 

1990—Pub. L. 101–588 amended section generally, com-

pletely revising it in form by substituting text divided 

into a subsec. (a) consisting of five numbered para-

graphs and a subsec. (b) consisting of a single unnum-

bered paragraph for former provisions which had con-

sisted of a series of five undesignated paragraphs, and 

in substance by increasing the jurisdictional threshold 

for application of the section to corporations from 

$1,000,000 in net worth to $10,000,000 in net worth, creat-

ing three ‘‘de minimis’’ exceptions to applications of 

the section in cases of insignificant competitive over-

laps, and expanding the section to cover officers elected 

or chosen by the Board of Directors. 

1935—Act Aug. 23, 1935, amended section generally. 

1929—Act Mar. 2, 1929, amended second par. 

1928—Act Mar. 9, 1928, amended second par. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 18a, 21, 26 of 

this title; title 12 section 3205. 

§ 19a. Repealed. Aug. 23, 1935, ch. 614, § 329, 49 
Stat. 717 

Section, act Oct. 15, 1914, ch. 323, § 8a, as added June 

16, 1933, ch. 89, § 33, 48 Stat. 194, related to interlocking 

corporations or partnerships making loans on securi-

ties. 

§ 20. Repealed. Pub. L. 101–588, § 3, Nov. 16, 1990, 
104 Stat. 2880 

Section, act Oct. 15, 1914, ch. 323, § 10, 38 Stat. 734, re-

lated to a $50,000 yearly, aggregate limitation on pur-

chases and contracts between a common carrier and 

any entity with whom such carrier has any form of 

interlocking directorate, etc., required filing with ICC 

of a full statement of transactions excluded from such 

limitation, and set forth fines and penalties for viola-

tion of such limitation. 

§ 21. Enforcement provisions 

(a) Commission, Board, or Secretary authorized 
to enforce compliance 

Authority to enforce compliance with sections 
13, 14, 18, and 19 of this title by the persons re-
spectively subject thereto is vested in the Sur-
face Transportation Board where applicable to 
common carriers subject to jurisdiction under 
subtitle IV of title 49; in the Federal Commu-
nications Commission where applicable to com-
mon carriers engaged in wire or radio commu-

nication or radio transmission of energy; in the 
Secretary of Transportation where applicable to 
air carriers and foreign air carriers subject to 
part A of subtitle VII of title 49; in the Board of 
Governors of the Federal Reserve System where 
applicable to banks, banking associations, and 
trust companies; and in the Federal Trade Com-
mission where applicable to all other character 
of commerce to be exercised as follows: 

(b) Issuance of complaints for violations; hear-
ing; intervention; filing of testimony; report; 
cease and desist orders; reopening and alter-
ation of reports or orders 

Whenever the Commission, Board, or Sec-
retary vested with jurisdiction thereof shall 
have reason to believe that any person is violat-
ing or has violated any of the provisions of sec-
tions 13, 14, 18, and 19 of this title, it shall issue 
and serve upon such person and the Attorney 
General a complaint stating its charges in that 
respect, and containing a notice of a hearing 
upon a day and at a place therein fixed at least 
thirty days after the service of said complaint. 
The person so complained of shall have the right 
to appear at the place and time so fixed and 
show cause why an order should not be entered 
by the Commission, Board, or Secretary requir-
ing such person to cease and desist from the vio-
lation of the law so charged in said complaint. 
The Attorney General shall have the right to in-
tervene and appear in said proceeding and any 
person may make application, and upon good 
cause shown may be allowed by the Commission, 
Board, or Secretary, to intervene and appear in 
said proceeding by counsel or in person. The tes-
timony in any such proceeding shall be reduced 
to writing and filed in the office of the Commis-
sion, Board, or Secretary. If upon such hearing 
the Commission, Board, or Secretary, as the 
case may be, shall be of the opinion that any of 
the provisions of said sections have been or are 
being violated, it shall make a report in writing, 
in which it shall state its findings as to the 
facts, and shall issue and cause to be served on 
such person an order requiring such person to 
cease and desist from such violations, and divest 
itself of the stock, or other share capital, or as-
sets, held or rid itself of the directors chosen 
contrary to the provisions of sections 18 and 19 
of this title, if any there be, in the manner and 
within the time fixed by said order. Until the ex-
piration of the time allowed for filing a petition 
for review, if no such petition has been duly 
filed within such time, or, if a petition for re-
view has been filed within such time then until 
the record in the proceeding has been filed in a 
court of appeals of the United States, as herein-
after provided, the Commission, Board, or Sec-
retary may at any time, upon such notice and in 
such manner as it shall deem proper, modify or 
set aside, in whole or in part, any report or any 
order made or issued by it under this section. 
After the expiration of the time allowed for fil-
ing a petition for review, if no such petition has 
been duly filed within such time, the Commis-
sion, Board, or Secretary may at any time, after 
notice and opportunity for hearing, reopen and 
alter, modify, or set aside, in whole or in part, 
any report or order made or issued by it under 
this section, whenever in the opinion of the 
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Commission, Board, or Secretary conditions of 
fact or of law have so changed as to require such 
action or if the public interest shall so require: 
Provided, however, That the said person may, 
within sixty days after service upon him or it of 
said report or order entered after such a reopen-
ing, obtain a review thereof in the appropriate 
court of appeals of the United States, in the 
manner provided in subsection (c) of this sec-
tion. 

(c) Review of orders; jurisdiction; filing of peti-
tion and record of proceeding; conclusive-
ness of findings; additional evidence; modi-
fication of findings; finality of judgment and 
decree 

Any person required by such order of the com-
mission, board, or Secretary to cease and desist 
from any such violation may obtain a review of 
such order in the court of appeals of the United 
States for any circuit within which such viola-
tion occurred or within which such person re-
sides or carries on business, by filing in the 
court, within sixty days after the date of the 
service of such order, a written petition praying 
that the order of the commission, board, or Sec-
retary be set aside. A copy of such petition shall 
be forthwith transmitted by the clerk of the 
court to the commission, board, or Secretary, 
and thereupon the commission, board, or Sec-
retary shall file in the court the record in the 
proceeding, as provided in section 2112 of title 
28. Upon such filing of the petition the court 
shall have jurisdiction of the proceeding and of 
the question determined therein concurrently 
with the commission, board, or Secretary until 
the filing of the record, and shall have power to 
make and enter a decree affirming, modifying, 
or setting aside the order of the commission, 
board, or Secretary, and enforcing the same to 
the extent that such order is affirmed, and to 
issue such writs as are ancillary to its jurisdic-
tion or are necessary in its judgment to prevent 
injury to the public or to competitors pendente 
lite. The findings of the commission, board, or 
Secretary as to the facts, if supported by sub-
stantial evidence, shall be conclusive. To the ex-
tent that the order of the commission, board, or 
Secretary is affirmed, the court shall issue its 
own order commanding obedience to the terms 
of such order of the commission, board, or Sec-
retary. If either party shall apply to the court 
for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that 
such additional evidence is material and that 
there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before 
the commission, board, or Secretary, the court 
may order such additional evidence to be taken 
before the commission, board, or Secretary, and 
to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the 
court may seem proper. The commission, board, 
or Secretary may modify its findings as to the 
facts, or make new findings, by reason of the ad-
ditional evidence so taken, and shall file such 
modified or new findings, which if supported by 
substantial evidence, shall be conclusive, and its 
recommendation, if any, for the modification or 
setting aside of its original order, with the re-
turn of such additional evidence. The judgment 

and decree of the court shall be final, except 
that the same shall be subject to review by the 
Supreme Court upon certiorari, as provided in 
section 1254 of title 28. 

(d) Exclusive jurisdiction of Court of Appeals 

Upon the filing of the record with its jurisdic-
tion of the court of appeals to affirm, enforce, 
modify, or set aside orders of the commission, 
board, or Secretary shall be exclusive. 

(e) Liability under antitrust laws 

No order of the commission, board, or Sec-
retary or judgment of the court to enforce the 
same shall in anywise relieve or absolve any per-
son from any liability under the antitrust laws. 

(f) Service of complaints, orders and other proc-
esses 

Complaints, orders, and other processes of the 
commission, board, or Secretary under this sec-
tion may be serviced by anyone duly authorized 
by the commission, board, or Secretary, either 
(1) by delivering a copy thereof to the person to 
be served, or to a member of the partnership to 
be served, or to the president, secretary, or 
other executive officer or a director of the cor-
poration to be served; or (2) by leaving a copy 
thereof at the residence or the principal office or 
place of business of such person; or (3) by mail-
ing by registered or certified mail a copy thereof 
addressed to such person at his or its residence 
or principal office or place of business. The veri-
fied return by the person so serving said com-
plaint, order, or other process setting forth the 
manner of said service shall be proof of the 
same, and the return post office receipt for said 
complaint, order, or other process mailed by 
registered or certified mail as aforesaid shall be 
proof of the service of the same. 

(g) Finality of orders generally 

Any order issued under subsection (b) of this 
section shall become final— 

(1) upon the expiration of the time allowed 
for filing a petition for review, if no such peti-
tion has been duly filed within such time; but 
the commission, board, or Secretary may 
thereafter modify or set aside its order to the 
extent provided in the last sentence of sub-
section (b) of this section; or 

(2) upon the expiration of the time allowed 
for filing a petition for certiorari, if the order 
of the commission, board, or Secretary has 
been affirmed, or the petition for review has 
been dismissed by the court of appeals, and no 
petition for certiorari has been duly filed; or 

(3) upon the denial of a petition for certio-
rari, if the order of the commission, board, or 
Secretary has been affirmed or the petition for 
review has been dismissed by the court of ap-
peals; or 

(4) upon the expiration of thirty days from 
the date of issuance of the mandate of the Su-
preme Court, if such Court directs that the 
order of the commission, board, or Secretary 
be affirmed or the petition for review be dis-
missed. 

(h) Finality of orders modified by Supreme Court 

If the Supreme Court directs that the order of 
the commission, board, or Secretary be modified 
or set aside, the order of the commission, board, 
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or Secretary rendered in accordance with the 
mandate of the Supreme Court shall become 
final upon the expiration of thirty days from the 
time it was rendered, unless within such thirty 
days either party has instituted proceedings to 
have such order corrected to accord with the 
mandate, in which event the order of the com-
mission, board, or Secretary shall become final 
when so corrected. 

(i) Finality of orders modified by Court of Ap-
peals 

If the order of the commission, board, or Sec-
retary is modified or set aside by the court of 
appeals, and if (1) the time allowed for filing a 
petition for certiorari has expired and no such 
petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision 
of the court has been affirmed by the Supreme 
Court then the order of the commission, board, 
or Secretary rendered in accordance with the 
mandate of the court of appeals shall become 
final on the expiration of thirty days from the 
time such order of the commission, board, or 
Secretary was rendered, unless within such thir-
ty days either party has instituted proceedings 
to have such order corrected so that it will ac-
cord with the mandate, in which event the order 
of the commission, board, or Secretary shall be-
come final when so corrected. 

(j) Finality of orders issued on rehearing ordered 
by Court of Appeals or Supreme Court 

If the Supreme Court orders a rehearing; or if 
the case is remanded by the court of appeals to 
the commission, board, or Secretary for a re-
hearing, and if (1) the time allowed for filing a 
petition for certiorari has expired, and no such 
petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision 
of the court has been affirmed by the Supreme 
Court, then the order of the commission, board, 
or Secretary rendered upon such rehearing shall 
become final in the same manner as though no 
prior order of the commission, board, or Sec-
retary had been rendered. 

(k) ‘‘Mandate’’ defined 

As used in this section the term ‘‘mandate’’, in 
case a mandate has been recalled prior to the ex-
piration of thirty days from the date of issuance 
thereof, means the final mandate. 

(l) Penalties 

Any person who violates any order issued by 
the commission, board, or Secretary under sub-
section (b) of this section after such order has 
become final, and while such order is in effect, 
shall forfeit and pay to the United States a civil 
penalty of not more than $5,000 for each viola-
tion, which shall accrue to the United States 
and may be recovered in a civil action brought 
by the United States. Each separate violation of 
any such order shall be a separate offense, ex-
cept that in the case of a violation through con-
tinuing failure or neglect to obey a final order of 
the commission, board, or Secretary each day of 
continuance of such failure or neglect shall be 
deemed a separate offense. 

(Oct. 15, 1914, ch. 323, § 11, 38 Stat. 734; June 19, 
1934, ch. 652, title VII, § 702(d), formerly title VI, 
§ 602(d), 48 Stat. 1102; renumbered Pub. L. 98–549, 

§ 6(a), Oct. 30, 1984, 98 Stat. 2804; Aug. 23, 1935, ch. 
614, § 203(a), 49 Stat. 704; June 23, 1938, ch. 601, 
§ 1107(g), 52 Stat. 1028; June 25, 1948, ch. 646, 
§ 32(a), 62 Stat. 991; May 24, 1949, ch. 139, § 127, 63 
Stat. 107; Dec. 29, 1950, ch. 1184, 64 Stat. 1125; 
Pub. L. 85–726, title XIV, § 1401(b), Aug. 23, 1958, 
72 Stat. 806; Pub. L. 85–791, § 4, Aug. 28, 1958, 72 
Stat. 943; Pub. L. 86–107, § 1, July 23, 1959, 73 Stat. 
243; Pub. L. 98–443, § 9(m), Oct. 4, 1984, 98 Stat. 
1708; Pub. L. 98–620, title IV, § 402(10)(B), Nov. 8, 
1984, 98 Stat. 3358; Pub. L. 104–88, title III, 
§ 318(2), Dec. 29, 1995, 109 Stat. 949.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (e), are de-

fined in section 12 of this title. 

CODIFICATION 

In subsec. (a), ‘‘part A of subtitle VII of title 49’’ sub-

stituted for ‘‘the Federal Aviation Act of 1958 [49 App. 

U.S.C. 1301 et seq.]’’ on authority of Pub. L. 103–272, 

§ 6(b), July 5, 1994, 108 Stat. 1378, the first section of 

which enacted subtitles II, III, and V to X of Title 49. 

AMENDMENTS 

1995—Subsec. (a). Pub. L. 104–88 substituted ‘‘Surface 

Transportation Board where applicable to common car-

riers subject to jurisdiction under subtitle IV of title 

49’’ for ‘‘Interstate Commerce Commission where appli-

cable to common carriers subject to the Interstate 

Commerce Act, as amended’’. 
1984—Subsec. (a). Pub. L. 98–443, § 9(m)(1), substituted 

‘‘Secretary of Transportation where applicable to air 

carriers and foreign air carriers subject to the Federal 

Aviation Act of 1958’’ for ‘‘Civil Aeronautics Board 

where applicable to air carriers and foreign air carriers 

subject to the Civil Aeronautics Act of 1938’’. 
Subsec. (b). Pub. L. 98–443, § 9(m)(2), substituted 

‘‘Commission, Board, or Secretary’’ for ‘‘Commission or 

Board’’ wherever appearing. 
Subsecs. (c), (d). Pub. L. 98–443, § 9(m)(3), substituted 

‘‘commission, board, or Secretary’’ for ‘‘commission or 

board’’ wherever appearing. 
Subsec. (e). Pub. L. 98–620 struck out provision that 

such proceedings in the court of appeals had to be given 

precedence over other cases pending therein, and had to 

be in every way expedited. 
Pub. L. 98–443, § 9(m)(3), substituted ‘‘commission, 

board, or Secretary’’ for ‘‘commission or board’’. 
Subsecs. (f) to (j), (l). Pub. L. 98–443, § 9(m)(3), sub-

stituted ‘‘commission, board, or Secretary’’ for ‘‘com-

mission or board’’ wherever appearing. 
1959—Pub. L. 86–107 amended section generally, and 

among other changes, authorized the Commission or 

Board, upon notice and opportunity for hearing, in 

cases where a petition for review has not been filed 

within the time allowed, to reopen and alter, modify, or 

set aside, in whole or in part, any report or order, 

whenever conditions of fact or law have so changed as 

to require such action or if the public interest so re-

quires, and added subsecs. (g) to (k), providing for final-

ity of orders, and subsec. (l), prescribing the civil pen-

alty for violation of orders. 
1958—Pub. L. 85–791, § 4(a), struck out ‘‘a transcript 

of’’ after ‘‘Until’’ in last sentence of second par. 
Pub. L. 85–791, § 4(b), substituted in first sentence of 

third par., ‘‘file the record in the proceeding, as pro-

vided in section 2112 of title 28’’ for ‘‘certify and file 

with its application a transcript of the entire record in 

the proceeding, including all the testimony taken and 

the report and order of the Commission or Board’’, and 

in second sentence of third par., struck out ‘‘and tran-

script’’ after ‘‘application’’, inserted ‘‘concurrently 

with the Commission or Board until the filing of the 

record’’, and struck out ‘‘upon the pleadings, testi-

mony, and proceedings set forth in such transcript’’ 

after ‘‘make and enter’’. 
Pub. L. 85–791, § 4(c), substituted in second sentence of 

fourth par., ‘‘transmitted by the clerk of the court to’’ 
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for ‘‘served upon’’ and ‘‘shall file in the court the 

record in the proceeding, as provided in section 2112 of 

title 28’’ for ‘‘forthwith shall certify and file in the 

court a transcript of the record in the proceeding, as 

hereinbefore provided’’, and in third sentence of fourth 

paragraph substituted ‘‘such petition’’ for ‘‘the tran-

script’’ and inserted ‘‘determined as provided in section 

1009(e) of title 5,’’. 

Pub. L. 85–791, § 4(d), substituted in fifth par., ‘‘Upon 

the filing of the record with it the’’ for ‘‘The’’. 

1950—Act Dec. 29, 1950, amended section generally to 

allow the Attorney General to intervene and appear in 

any proceeding brought by any Commission or Board to 

enforce sections 13, 14, 18, and 19 of this title, but the 

amendment in nowise affects the jurisdiction of the De-

partment of Justice to enforce these sections in the 

courts. 

1938—Act June 23, 1938, inserted ‘‘in the Civil Aero-

nautics Authority where applicable to air carriers and 

foreign air carriers subject to the Civil Aeronautics Act 

of 1938’’, and ‘‘authority’’ after ‘‘commission’’ wherever 

appearing. 

1935—Act Aug. 23, 1935, changed the name of Federal 

Reserve Board to Board of Governors of the Federal Re-

serve System. 

1934—Act June 19, 1934, amended first par. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 701 of Title 49, Transportation. 

EFFECTIVE DATE OF 1984 AMENDMENTS 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

Amendment by Pub. L. 98–443 effective Jan. 1, 1985, 

see section 9(v) of Pub. L. 98–443, set out as a note under 

section 5314 of Title 5, Government Organization and 

Employees. 

EFFECTIVE DATE OF 1959 AMENDMENT 

Section 2 of Pub. L. 86–107 provided that: ‘‘The 

amendments made by section 1 [amending this section] 

shall have no application to any proceeding initiated 

before the date of enactment of this Act [July 23, 1959] 

under the third or fourth paragraph of section 11 of the 

Act entitled ‘An Act to supplement existing laws 

against unlawful restraints and monopolies, and for 

other purposes’, approved October 15, 1914 (38 Stat. 734, 

as amended; 15 U.S.C. 21) [this section]. Each such pro-

ceeding shall be governed by the provisions of such sec-

tion as they existed on the day preceding the date of 

enactment of this Act.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 21a, 57b–1 of 

this title. 

§ 21a. Actions and proceedings pending prior to 
June 19, 1936; additional and continuing vio-
lations 

Nothing herein contained shall affect rights of 
action arising, or litigation pending, or orders of 

the Federal Trade Commission issued and in ef-
fect or pending on review, based on section 13 of 
this title, prior to June 19, 1936: Provided, That 
where, prior to June 19, 1936, the Federal Trade 
Commission has issued an order requiring any 
person to cease and desist from a violation of 
section 13 of this title, and such order is pending 
on review or is in effect, either as issued or as 
affirmed or modified by a court of competent ju-
risdiction, and the Commission shall have rea-
son to believe that such person has committed, 
used or carried on, since June 19, 1936, or is com-
mitting, using or carrying on, any act, practice 
or method in violation of any of the provisions 
of said section 13 of this title, it may reopen 
such original proceedings and may issue and 
serve upon such person its complaint, supple-
mentary to the original complaint, stating its 
charges in that respect. Thereupon the same 
proceedings shall be had upon such supple-
mentary complaint as provided in section 21 of 
this title. If upon such hearing the Commission 
shall be of the opinion that any act, practice, or 
method charged in said supplementary com-
plaint has been committed, used, or carried on 
since June 19, 1936, or is being committed, used 
or carried on, in violation of said section 13 of 
this title, it shall make a report in writing in 
which it shall state its findings as to the facts 
and shall issue and serve upon such person its 
order modifying or amending its original order 
to include any additional violations of law so 
found. Thereafter the provisions of section 21 of 
this title, as to review and enforcement of or-
ders of the Commission shall in all things apply 
to such modified or amended order. If upon re-
view as provided in said section 21 of this title 
the court shall set aside such modified or 
amended order, the original order shall not be 
affected thereby, but it shall be and remain in 
force and effect as fully and to the same extent 
as if such supplementary proceedings had not 
been taken. 

(June 19, 1936, ch. 592, § 2, 49 Stat. 1527.) 

REFERENCES IN TEXT 

Nothing herein contained, referred to in text, prob-

ably means nothing contained in act June 19, 1936, ch. 

592, 49 Stat. 1526, popularly known as the Robinson-Pat-

man Antidiscrimination Act and also as the Robinson- 

Patman Price Discrimination Act, which enacted sec-

tions 13a, 13b, and 21a of this title and amended section 

13 of this title. For complete classification of this Act 

to the Code, see Short Title note set out under section 

13 of this title and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 10 section 7430; title 

42 sections 6202, 8235f; title 49 section 10706. 

§ 22. District in which to sue corporation 

Any suit, action, or proceeding under the anti-
trust laws against a corporation may be brought 
not only in the judicial district whereof it is an 
inhabitant, but also in any district wherein it 
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may be found or transacts business; and all proc-
ess in such cases may be served in the district of 
which it is an inhabitant, or wherever it may be 
found. 

(Oct. 15, 1914, ch. 323, § 12, 38 Stat. 736.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are defined in 

section 12 of this title. 

§ 23. Suits by United States; subpoenas for wit-
nesses 

In any suit, action, or proceeding brought by 
or on behalf of the United States subpoenas for 
witnesses who are required to attend a court of 
the United States in any judicial district in any 
case, civil or criminal, arising under the anti-
trust laws may run into any other district: Pro-

vided, That in civil cases no writ of subpoena 
shall issue for witnesses living out of the dis-
trict in which the court is held at a greater dis-
tance than one hundred miles from the place of 
holding the same without the permission of the 
trial court being first had upon proper applica-
tion and cause shown. 

(Oct. 15, 1914, ch. 323, § 13, 38 Stat. 736.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are defined in 

section 12 of this title. 

§ 24. Liability of directors and agents of corpora-
tion 

Whenever a corporation shall violate any of 
the penal provisions of the antitrust laws, such 
violation shall be deemed to be also that of the 
individual directors, officers, or agents of such 
corporation who shall have authorized, ordered, 
or done any of the acts constituting in whole or 
in part such violation, and such violation shall 
be deemed a misdemeanor, and upon conviction 
therefor of any such director, officer, or agent 
he shall be punished by a fine of not exceeding 
$5,000 or by imprisonment for not exceeding one 
year, or by both, in the discretion of the court. 

(Oct. 15, 1914, ch. 323, § 14, 38 Stat. 736.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are defined in 

section 12 of this title. 

§ 25. Restraining violations; procedure 

The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of this Act, and it shall 
be the duty of the several United States attor-
neys, in their respective districts, under the di-
rection of the Attorney General, to institute 
proceedings in equity to prevent and restrain 
such violations. Such proceedings may be by 
way of petition setting forth the case and pray-
ing that such violation shall be enjoined or 
otherwise prohibited. When the parties com-
plained of shall have been duly notified of such 
petition, the court shall proceed, as soon as may 
be, to the hearing and determination of the case; 
and pending such petition, and before final de-
cree, the court may at any time make such tem-
porary restraining order or prohibition as shall 

be deemed just in the premises. Whenever it 
shall appear to the court before which any such 
proceeding may be pending that the ends of jus-
tice require that other parties should be brought 
before the court, the court may cause them to 
be summoned whether they reside in the district 
in which the court is held or not, and subpoenas 
to that end may be served in any district by the 
marshal thereof. 

(Oct. 15, 1914, ch. 323, § 15, 38 Stat. 736; June 25, 
1948, ch. 646, § 1, 62 Stat. 909.) 

REFERENCES IN TEXT 

This Act, referred to in text, is act Oct. 15, 1914, ch. 

323, 38 Stat. 730, as amended, which is classified gener-

ally to sections 12, 13, 14 to 19, 20, 21, and 22 to 27 of this 

title, and sections 52 and 53 of Title 29, Labor. For fur-

ther details and complete classification of this Act to 

the Code, see References in Text note set out under sec-

tion 12 of this title and Tables. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, substituted 

‘‘United States attorneys’’ for ‘‘district attorneys of 

the United States’’. See section 541 et seq. of Title 28, 

Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4016 of this title. 

§ 26. Injunctive relief for private parties; excep-
tion; costs 

Any person, firm, corporation, or association 
shall be entitled to sue for and have injunctive 
relief, in any court of the United States having 
jurisdiction over the parties, against threatened 
loss or damage by a violation of the antitrust 
laws, including sections 13, 14, 18, and 19 of this 
title, when and under the same conditions and 
principles as injunctive relief against threat-
ened conduct that will cause loss or damage is 
granted by courts of equity, under the rules gov-
erning such proceedings, and upon the execution 
of proper bond against damages for an injunc-
tion improvidently granted and a showing that 
the danger of irreparable loss or damage is im-
mediate, a preliminary injunction may issue: 
Provided, That nothing herein contained shall be 
construed to entitle any person, firm, corpora-
tion, or association, except the United States, to 
bring suit for injunctive relief against any com-
mon carrier subject to the jurisdiction of the 
Surface Transportation Board under subtitle IV 
of title 49. In any action under this section in 
which the plaintiff substantially prevails, the 
court shall award the cost of suit, including a 
reasonable attorney’s fee, to such plaintiff. 

(Oct. 15, 1914, ch. 323, § 16, 38 Stat. 737; Pub. L. 
94–435, title III, § 302(3), Sept. 30, 1976, 90 Stat. 
1396; Pub. L. 104–88, title III, § 318(3), Dec. 29, 1995, 
109 Stat. 949.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are defined in 

section 12 of this title. 

AMENDMENTS 

1995—Pub. L. 104–88 substituted ‘‘for injunctive relief 

against any common carrier subject to the jurisdiction 

of the Surface Transportation Board under subtitle IV 

of title 49’’ for ‘‘in equity for injunctive relief against 

any common carrier subject to the provisions of the 
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Act to regulate commerce, approved February fourth, 

eighteen hundred and eighty-seven, in respect of any 

matter subject to the regulation, supervision, or other 

jurisdiction of the Interstate Commerce Commission.’’ 

1976—Pub. L. 94–435 inserted provision authorizing 

court to award costs, including attorneys’ fees, to a 

successful plaintiff. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 701 of Title 49, Transportation. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4016, 4304 of this 

title; title 46 App. section 1706. 

§ 26a. Restrictions on the purchase of gasohol 
and synthetic motor fuel 

(a) Limitations on the use of credit instruments; 
sales, resales, and transfers 

Except as provided in subsection (b) of this 
section, it shall be unlawful for any person en-
gaged in commerce, in the course of such com-
merce, directly or indirectly to impose any con-
dition, restriction, agreement, or understanding 
that— 

(1) limits the use of credit instruments in 
any transaction concerning the sale, resale, or 
transfer of gasohol or other synthetic motor 
fuel of equivalent usability in any case in 
which there is no similar limitation on trans-
actions concerning such person’s conventional 
motor fuel; or 

(2) otherwise unreasonably discriminates 
against or unreasonably limits the sale, re-
sale, or transfer of gasohol or other synthetic 
motor fuel of equivalent usability in any case 
in which such synthetic or conventional motor 
fuel is sold for use, consumption, or resale 
within the United States. 

(b) Credit fees; equivalent conventional motor 
fuel sales; labeling of pumps; product liabil-
ity disclaimers; advertising support; furnish-
ing facilities 

(1) Nothing in this section or in any other pro-
vision of law in effect on December 2, 1980, which 
is specifically applicable to the sale of petro-
leum products shall preclude any person referred 
to in subsection (a) of this section from impos-
ing a reasonable fee for credit on the sale, re-
sale, or transfer of the gasohol or other syn-
thetic motor fuel referred to in subsection (a) of 
this section if such fee equals no more than the 
actual costs to such person of extending that 
credit. 

(2) The prohibitions in this section shall not 
apply to any person who makes available suffi-
cient supplies of gasohol and other synthetic 
motor fuels of equivalent usability to satisfy his 
customers’ needs for such products, if the gas-
ohol and other synthetic fuels are made avail-
able on terms and conditions which are equiva-
lent to the terms and conditions on which such 
person’s conventional motor fuel products are 
made available. 

(3) Nothing in this section shall— 
(A) preclude any person referred to in sub-

section (a) of this section from requiring rea-
sonable labeling of pumps dispensing the gas-
ohol or other synthetic motor fuel referred to 

in subsection (a) of this section to indicate, as 
appropriate, that such gasohol or other syn-
thetic motor fuel is not manufactured, distrib-
uted, or sold by such person; 

(B) preclude such person from issuing appro-
priate disclaimers of product liability for dam-
age resulting from use of the gasohol or other 
synthetic motor fuel; 

(C) require such person to provide advertis-
ing support for the gasohol or other synthetic 
motor fuel; or 

(D) require such person to furnish or provide, 
at such person’s own expense, any additional 
pumps, tanks, or other related facilities re-
quired for the sale of the gasohol or other syn-
thetic motor fuel. 

(c) ‘‘United States’’ defined 

As used in this section, ‘‘United States’’ in-
cludes the several States, the District of Colum-
bia, any territory of the United States, and any 
insular possession or other place under the juris-
diction of the United States. 

(Oct. 15, 1914, ch. 323, § 26, as added Pub. L. 96–493, 
§ 2, Dec. 2, 1980, 94 Stat. 2568.) 

SHORT TITLE 

For short title of Pub. L. 96–493 as the ‘‘Gasohol Com-

petition Act of 1980’’, see section 1 of Pub. L. 96–493, set 

out as a Short Title of 1980 Amendment note under sec-

tion 1 of this title. 

§ 27. Effect of partial invalidity 

If any clause, sentence, paragraph, or part of 
this Act shall, for any reason, be adjudged by 
any court of competent jurisdiction to be in-
valid, such judgment shall not affect, impair, or 
invalidate the remainder thereof, but shall be 
confined in its operation to the clause, sentence, 
paragraph, or part thereof directly involved in 
the controversy in which such judgment shall 
have been rendered. 

(Oct. 15, 1914, ch. 323, § 27, formerly § 26, 38 Stat. 
740; renumbered Pub. L. 96–493, § 2, Dec. 2, 1980, 94 
Stat. 2568.) 

REFERENCES IN TEXT 

This Act, referred to in text, is act Oct. 15, 1914, ch. 

323, 38 Stat. 730, as amended, known as the Clayton Act, 

which is classified generally to sections 12, 13, 14 to 19, 

20, 21, and 22 to 27 of this title, and sections 52 and 53 

of Title 29, Labor. For further details and complete 

classification of this Act to the Code, see References in 

Text note set out under section 12 of this title and 

Tables. 

CODIFICATION 

Another section 27 of act Oct. 15, 1914, ch. 323, is clas-

sified to section 27a of this title. 

§ 27a. Application of antitrust laws to profes-
sional major league baseball 

(a) Major league baseball subject to antitrust 
laws 

Subject to subsections (b) through (d) of this 
section, the conduct, acts, practices, or agree-
ments of persons in the business of organized 
professional major league baseball directly re-
lating to or affecting employment of major 
league baseball players to play baseball at the 
major league level are subject to the antitrust 
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laws to the same extent such conduct, acts, 
practices, or agreements would be subject to the 
antitrust laws if engaged in by persons in any 
other professional sports business affecting 
interstate commerce. 

(b) Limitation of section 

No court shall rely on the enactment of this 
section as a basis for changing the application of 
the antitrust laws to any conduct, acts, prac-
tices, or agreements other than those set forth 
in subsection (a) of this section. This section 
does not create, permit or imply a cause of ac-
tion by which to challenge under the antitrust 
laws, or otherwise apply the antitrust laws to, 
any conduct, acts, practices, or agreements that 
do not directly relate to or affect employment of 
major league baseball players to play baseball at 
the major league level, including but not limited 
to— 

(1) any conduct, acts, practices, or agree-
ments of persons engaging in, conducting or 
participating in the business of organized pro-
fessional baseball relating to or affecting em-
ployment to play baseball at the minor league 
level, any organized professional baseball ama-
teur or first-year player draft, or any reserve 
clause as applied to minor league players; 

(2) the agreement between organized profes-
sional major league baseball teams and the 
teams of the National Association of Profes-
sional Baseball Leagues, commonly known as 
the ‘‘Professional Baseball Agreement’’, the 
relationship between organized professional 
major league baseball and organized profes-
sional minor league baseball, or any other 
matter relating to organized professional base-
ball’s minor leagues; 

(3) any conduct, acts, practices, or agree-
ments of persons engaging in, conducting or 
participating in the business of organized pro-
fessional baseball relating to or affecting fran-
chise expansion, location or relocation, fran-
chise ownership issues, including ownership 
transfers, the relationship between the Office 
of the Commissioner and franchise owners, the 
marketing or sales of the entertainment prod-
uct of organized professional baseball and the 
licensing of intellectual property rights owned 
or held by organized professional baseball 
teams individually or collectively; 

(4) any conduct, acts, practices, or agree-
ments protected by Public Law 87–331 (15 
U.S.C. § 1291 et seq.) (commonly known as the 
‘‘Sports Broadcasting Act of 1961’’); 

(5) the relationship between persons in the 
business of organized professional baseball and 
umpires or other individuals who are em-
ployed in the business of organized profes-
sional baseball by such persons; or 

(6) any conduct, acts, practices, or agree-
ments of persons not in the business of orga-
nized professional major league baseball. 

(c) Standing to sue 

Only a major league baseball player has stand-
ing to sue under this section. For the purposes 
of this section, a major league baseball player 
is— 

(1) a person who is a party to a major league 
player’s contract, or is playing baseball at the 
major league level; or 

(2) a person who was a party to a major 
league player’s contract or playing baseball at 
the major league level at the time of the in-
jury that is the subject of the complaint; or 

(3) a person who has been a party to a major 
league player’s contract or who has played 
baseball at the major league level, and who 
claims he has been injured in his efforts to se-
cure a subsequent major league player’s con-
tract by an alleged violation of the antitrust 
laws: Provided however, That for the purposes 
of this paragraph, the alleged antitrust viola-
tion shall not include any conduct, acts, prac-
tices, or agreements of persons in the business 
of organized professional baseball relating to 
or affecting employment to play baseball at 
the minor league level, including any orga-
nized professional baseball amateur or first- 
year player draft, or any reserve clause as ap-
plied to minor league players; or 

(4) a person who was a party to a major 
league player’s contract or who was playing 
baseball at the major league level at the con-
clusion of the last full championship season 
immediately preceding the expiration of the 
last collective bargaining agreement between 
persons in the business of organized profes-
sional major league baseball and the exclusive 
collective bargaining representative of major 
league baseball players. 

(d) Conduct, acts, practices, or agreements sub-
ject to antitrust laws 

(1) As used in this section, ‘‘person’’ means 
any entity, including an individual, partnership, 
corporation, trust or unincorporated association 
or any combination or association thereof. As 
used in this section, the National Association of 
Professional Baseball Leagues, its member 
leagues and the clubs of those leagues, are not 
‘‘in the business of organized professional major 
league baseball’’. 

(2) In cases involving conduct, acts, practices, 
or agreements that directly relate to or affect 
both employment of major league baseball play-
ers to play baseball at the major league level 
and also relate to or affect any other aspect of 
organized professional baseball, including but 
not limited to employment to play baseball at 
the minor league level and the other areas set 
forth in subsection (b) of this section, only those 
components, portions or aspects of such con-
duct, acts, practices, or agreements that di-
rectly relate to or affect employment of major 
league players to play baseball at the major 
league level may be challenged under subsection 
(a) of this section and then only to the extent 
that they directly relate to or affect employ-
ment of major league baseball players to play 
baseball at the major league level. 

(3) As used in subsection (a) of this section, in-
terpretation of the term ‘‘directly’’ shall not be 
governed by any interpretation of section 151 et 
seq. of title 29, United States Code (as amended). 

(4) Nothing in this section shall be construed 
to affect the application to organized profes-
sional baseball of the nonstatutory labor exemp-
tion from the antitrust laws. 

(5) The scope of the conduct, acts, practices, or 
agreements covered by subsection (b) of this sec-
tion shall not be strictly or narrowly construed. 
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(Oct. 15, 1914, ch. 323, § 27, as added Pub. L. 
105–297, § 3, Oct. 27, 1998, 112 Stat. 2824.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are defined in 

section 12 of this title. 

Public Law 87–331, referred to in subsec. (b)(4), is Pub. 

L. 87–331, Sept. 30, 1961, 75 Stat. 732, as amended, which 

is classified generally to chapter 32 (§ 1291 et seq.) of 

this title. For complete classification of this Act to the 

Code, see Tables. 

CODIFICATION 

Another section 27 of act Oct. 15, 1914, ch. 323, is clas-

sified to section 27 of this title. 

PURPOSE 

Pub. L. 105–297, § 2, Oct. 27, 1998, 112 Stat. 2824, pro-

vided that: ‘‘It is the purpose of this legislation to state 

that major league baseball players are covered under 

the antitrust laws (i.e., that major league baseball 

players will have the same rights under the antitrust 

laws as do other professional athletes, e.g., football and 

basketball players), along with a provision that makes 

it clear that the passage of this Act [enacting this sec-

tion and provisions set out as a note under section 1 of 

this title] does not change the application of the anti-

trust laws in any other context or with respect to any 

other person or entity.’’ 

§ 28. Repealed. Pub. L. 98–620, title IV, § 402(11), 
Nov. 8, 1984, 98 Stat. 3358 

Section, acts Feb. 11, 1903, ch. 544, § 1, 32 Stat. 823; 

June 25, 1910, ch. 428, 36 Stat. 854; Mar. 3, 1911, ch. 231, 

§ 291, 36 Stat. 1167; Apr. 6, 1942, ch. 210, § 1, 56 Stat. 198; 

June 25, 1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 1949, 

ch. 139, § 127, 63 Stat. 107; Dec. 21, 1974, Pub. L. 93–528, 

§ 4, 88 Stat. 1708, related to expedition of actions by the 

United States involving general public importance. 

EFFECTIVE DATE OF REPEAL 

Repeal not applicable to cases pending on Nov. 8, 1984, 

see section 403 of Pub. L. 98–620, set out as an Effective 

Date note under section 1657 of Title 28, Judiciary and 

Judicial Procedure. 

§ 29. Appeals 

(a) Court of appeals; review by Supreme Court 

Except as otherwise expressly provided by this 
section, in every civil action brought in any dis-
trict court of the United States under the Act 
entitled ‘‘An Act to protect trade and commerce 
against unlawful restraints and monopolies’’, 
approved July 2, 1890, or any other Acts having 
like purpose that have been or hereafter may be 
enacted, in which the United States is the com-
plainant and equitable relief is sought, any ap-
peal from a final judgement entered in any such 
action shall be taken to the court of appeals 
pursuant to sections 1291 and 2107 of title 28. Any 
appeal from an interlocutory order entered in 
any such action shall be taken to the court of 
appeals pursuant to sections 1292(a)(1) and 2107 
of title 28 but not otherwise. Any judgment en-
tered by the court of appeals in any such action 
shall be subject to review by the Supreme Court 
upon a writ of certiorari as provided in section 
1254(1) of title 28. 

(b) Direct appeals to Supreme Court 

An appeal from a final judgment pursuant to 
subsection (a) of this section shall lie directly to 
the Supreme Court, if, upon application of a 
party filed within fifteen days of the filing of a 

notice of appeal, the district judge who adju-
dicated the case enters an order stating that im-
mediate consideration of the appeal by the Su-
preme Court is of general public importance in 
the administration of justice. Such order shall 
be filed within thirty days after the filing of a 
notice of appeal. When such an order is filed, the 
appeal and any cross appeal shall be docketed in 
the time and manner prescribed by the rules of 
the Supreme Court. The Supreme Court shall 
thereupon either (1) dispose of the appeal and 
any cross appeal in the same manner as any 
other direct appeal authorized by law, or (2) in 
its discretion, deny the direct appeal and re-
mand the case to the court of appeals, which 
shall then have jurisdiction to hear and deter-
mine the same as if the appeal and any cross ap-
peal therein had been docketed in the court of 
appeals in the first instance pursuant to sub-
section (a) of this section. 

(Feb. 11, 1903, ch. 544, § 2, 32 Stat. 823; Mar. 3, 
1911, ch. 231, § 291, 36 Stat. 1167; June 9, 1944, ch. 
239, 58 Stat. 272; June 25, 1948, ch. 646, § 17, 62 
Stat. 989; Pub. L. 93–528, § 5, Dec. 21, 1974, 88 Stat. 
1709.) 

REFERENCES IN TEXT 

The Act entitled ‘‘An Act to protect trade and com-

merce against unlawful restraints and monopolies’’, ap-

proved July 2, 1890, referred to in subsec. (a), is known 

as the Sherman Act, and is classified to sections 1 to 7 

of this title. 

CODIFICATION 

Section was previously set out in both this section 

and in section 45 of former Title 49, Transportation. 

AMENDMENTS 

1974—Pub. L. 93–528 substituted provisions for appeals 

to the court of appeals from civil actions in district 

courts where equitable relief is sought, review by the 

Supreme Court of judgments of courts of appeals, and 

for direct appeals to the Supreme Court of cases involv-

ing general public importance, for provisions that ap-

peals from final judgments of district courts lie to the 

Supreme Court only. 

1948—Act June 25, 1948, amended section generally to 

strike out provisions relating to time for appeal, proce-

dure, etc. See sections 2101 and 2109 of Title 28, Judici-

ary and Judicial Procedure. 

1944—Act June 9, 1944, provided for certification of 

case to circuit court of appeals when there was no 

quorum of Justices of the Supreme Court qualified to 

participate in the consideration of the case and for des-

ignation of circuit judges in the event of disqualifica-

tion from hearing the case. 

CHANGE OF NAME 

Act Mar. 3, 1911, which transferred the powers and du-

ties of the circuit courts to the district courts, sub-

stituted ‘‘district court’’ for ‘‘circuit court’’. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Section 7 of Pub. L. 93–528 provided that: ‘‘The 

amendment made by section 5 of this Act [amending 

this section] shall not apply to an action in which a no-

tice of appeal to the Supreme Court has been filed on 

or before the fifteenth day following the date of enact-

ment of this Act [Dec. 21, 1974]. Appeal in any such ac-

tion shall be taken pursuant to the provisions of sec-

tion 2 of the Act of February 11, 1903 (32 Stat. 823), as 

amended (15 U.S.C. 29; [former] 49 U.S.C. 45) which were 

in effect on the day preceding the date of enactment of 

this Act.’’ 
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EFFECTIVE DATE OF 1948 AMENDMENT 

Section 38 of act June 25, 1948, provided that the 

amendment made by that act is effective Sept. 1, 1948. 

EFFECTIVE DATE OF 1944 AMENDMENT 

The last paragraph of act June 9, 1944, provided: 

‘‘This Act [this section] shall apply to every case pend-

ing before the Supreme Court of the United States on 

the date of its enactment [June 9, 1944].’’ 

SHORT TITLE 

Act Feb. 11, 1903, which enacted sections 28 and 29 of 

this title, is commonly known as the ‘‘Expediting Act’’. 

§ 30. Depositions for use in suits in equity; pro-
ceedings open to public 

In the taking of depositions of witnesses for 
use in any suit in equity brought by the United 
States under sections 1 to 7 of this title, and in 
the hearings before any examiner or special 
master appointed to take testimony therein, the 
proceedings shall be open to the public as freely 
as are trials in open court; and no order exclud-
ing the public from attendance on any such pro-
ceedings shall be valid or enforceable. 

(Mar. 3, 1913, ch. 114, 37 Stat. 731.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1312 of this title. 

§ 31. Panama Canal closed to violators of anti-
trust laws 

No vessel permitted to engage in the coastwise 
or foreign trade of the United States shall be 
permitted to enter or pass through the Panama 
Canal if such ship is owned, chartered, operated, 
or controlled by any person or company which is 
doing business in violation of the provisions of 
sections 1 to 11 of this title or of any other Act 
of Congress amending or supplementing the 
same. The question of fact may be determined 
by the judgment of any court of the United 
States of competent jurisdiction in any cause 
pending before it to which the owners or opera-
tors of such ship are parties. Suit may be 
brought by any shipper or by the Attorney Gen-
eral of the United States. 

(Aug. 24, 1912, ch. 390, § 11, 37 Stat. 567.) 

§§ 32, 33. Repealed. Pub. L. 91–452, title II, §§ 209, 
210, Oct. 15, 1970, 84 Stat. 929 

Section 32, act Feb. 25, 1903, ch. 755, § 1, 32 Stat. 904, 

granted immunity from prosecution to witnesses testi-

fying or producing evidence, documentary or otherwise, 

in any proceeding, suit, or prosecution under section 1 

to 11 of this title. See section 6001 et seq. of Title 18, 

Crimes and Criminal Procedure. 

Section 33, act June 30, 1906, ch. 3920, 34 Stat. 798, pro-

vided that, under the immunity provisions of former 

section 32 of this title, immunity was to extend only to 

a natural person who, in obedience to a subpoena, testi-

fied or produced evidence. 

EFFECTIVE DATE OF REPEAL 

Repeal effective on sixtieth day following Oct. 15, 

1970, see section 260 of Pub. L. 91–452, set out as an Ef-

fective Date; Savings Provision note under section 6001 

of Title 18, Crimes and Criminal Procedure. 

SAVINGS PROVISION 

Repeal of sections by Pub. L. 91–452 not to affect any 

immunity to which any individual was entitled under 

sections by reason of any testimony given before the 

sixtieth day following Oct. 15, 1970, see section 260 of 

Pub. L. 91–452, set out as an Effective Date; Savings 

Provision note under section 6001 of Title 18, Crimes 

and Criminal Procedure. 

§ 34. Definitions applicable to sections 34 to 36 

For purposes of sections 34 to 36 of this title— 
(1) the term ‘‘local government’’ means— 

(A) a city, county, parish, town, township, 
village, or any other general function gov-
ernmental unit established by State law, or 

(B) a school district, sanitary district, or 
any other special function governmental 
unit established by State law in one or more 
States, 

(2) the term ‘‘person’’ has the meaning given 
it in subsection (a) of the first section of the 
Clayton Act [15 U.S.C. 12(a)], but does not in-
clude any local government as defined in para-
graph (1) of this section, and 

(3) the term ‘‘State’’ has the meaning given 
it in section 4G(2) of the Clayton Act (15 U.S.C. 
15g(2)). 

(Pub. L. 98–544, § 2, Oct. 24, 1984, 98 Stat. 2750.) 

EFFECTIVE DATE 

Section 6 of Pub. L. 98–544 provided that: ‘‘This Act 

[enacting this section, sections 35 and 36 of this title, 

and provisions set out as a note under section 1 of this 

title] shall take effect thirty days before the date of 

the enactment of this Act [Oct. 24, 1984].’’ 

§ 35. Recovery of damages, etc., for antitrust vio-
lations from any local government, or official 
or employee thereof acting in an official ca-
pacity 

(a) Prohibition in general 

No damages, interest on damages, costs, or at-
torney’s fees may be recovered under section 4, 
4A, or 4C of the Clayton Act (15 U.S.C. 15, 15a, or 
15c) from any local government, or official or 
employee thereof acting in an official capacity. 

(b) Preconditions for attachment of prohibition; 
prima facie evidence for nonapplication of 
prohibition 

Subsection (a) of this section shall not apply 
to cases commenced before the effective date of 
this Act unless the defendant establishes and 
the court determines, in light of all the circum-
stances, including the stage of litigation and the 
availability of alternative relief under the Clay-
ton Act, that it would be inequitable not to 
apply this subsection to a pending case. In con-
sideration of this section, existence of a jury 
verdict, district court judgment, or any stage of 
litigation subsequent thereto, shall be deemed 
to be prima facie evidence that subsection (a) of 
this section shall not apply. 

(Pub. L. 98–544, § 3, Oct. 24, 1984, 98 Stat. 2750.) 

REFERENCES IN TEXT 

For the effective date of this Act, referred to in sub-

sec. (b), see Effective Date note below. 

The Clayton Act, referred to in subsecs. (a) and (b), is 

act Oct. 15, 1914, ch. 323, 38 Stat. 730, as amended, which 

is classified generally to sections 12, 13, 14 to 19, 20, 21, 

and 22 to 27 of this title and to sections 52 and 53 of 

Title 29, Labor. For further details and complete classi-

fication of this Act to the Code, see References in Text 

note set out under section 12 of this title and Tables. 
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EFFECTIVE DATE 

Section effective thirty days before Oct. 24, 1984, see 

section 6 of Pub. L. 98–544, set out as a note under sec-

tion 34 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 34 of this title. 

§ 36. Recovery of damages, etc., for antitrust vio-
lations on claim against person based on offi-
cial action directed by local government, or 
official or employee thereof acting in an offi-
cial capacity 

(a) Prohibition in general 

No damages, interest on damages, costs or at-
torney’s fees may be recovered under section 4, 
4A, or 4C of the Clayton Act (15 U.S.C. 15, 15a, or 
15c) in any claim against a person based on any 
official action directed by a local government, 
or official or employee thereof acting in an offi-
cial capacity. 

(b) Nonapplication of prohibition for cases com-
menced before effective date of provisions 

Subsection (a) of this section shall not apply 
with respect to cases commenced before the ef-
fective date of this Act. 

(Pub. L. 98–544, § 4, Oct. 24, 1984, 98 Stat. 2750.) 

REFERENCES IN TEXT 

For effective date of this Act, referred to in subsec. 

(b), see Effective Date note below. 

EFFECTIVE DATE 

Section effective thirty days before Oct. 24, 1984, see 

section 6 of Pub. L. 98–544, set out as a note under sec-

tion 34 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 34 of this title. 

§ 37. Immunity from antitrust laws 

(a) Inapplicability of antitrust laws 

Except as provided in subsection (d) of this 
section, the antitrust laws, and any State law 
similar to any of the antitrust laws, shall not 
apply to charitable gift annuities or charitable 
remainder trusts. 

(b) Immunity 

Except as provided in subsection (d) of this 
section, any person subjected to any legal pro-
ceeding for damages, injunction, penalties, or 
other relief of any kind under the antitrust 
laws, or any State law similar to any of the 
antitrust laws, on account of setting or agreeing 
to rates of return or other terms for, negotiat-
ing, issuing, participating in, implementing, or 
otherwise being involved in the planning, issu-
ance, or payment of charitable gift annuities or 
charitable remainder trusts shall have immu-
nity from suit under the antitrust laws, includ-
ing the right not to bear the cost, burden, and 
risk of discovery and trial, for the conduct set 
forth in this subsection. 

(c) Treatment of certain annuities and trusts 

Any annuity treated as a charitable gift annu-
ity, or any trust treated as a charitable remain-
der trust, either— 

(1) in any filing by the donor with the Inter-
nal Revenue Service; or 

(2) in any schedule, form, or written docu-
ment provided by or on behalf of the donee to 
the donor; 

shall be conclusively presumed for the purposes 
of this section and section 37a of this title to be 
respectively a charitable gift annuity or a chari-
table remainder trust, unless there has been a 
final determination by the Internal Revenue 
Service that, for fraud or otherwise, the donor’s 
annuity or trust did not qualify respectively as 
a charitable gift annuity or charitable remain-
der trust when created. 

(d) Limitation 

Subsections (a) and (b) of this section shall 
not apply with respect to the enforcement of a 
State law similar to any of the antitrust laws, 
with respect to charitable gift annuities, or 
charitable remainder trusts, created after the 
State enacts a statute, not later than December 
8, 1998, that expressly provides that subsections 
(a) and (b) of this section shall not apply with 
respect to such charitable gift annuities and 
such charitable remainder trusts. 

(Pub. L. 104–63, § 2, Dec. 8, 1995, 109 Stat. 687; Pub. 
L. 105–26, § 2(1), July 3, 1997, 111 Stat. 241.) 

REFERENCES IN TEXT 

For definition of ‘‘antitrust laws’’, referred to in text, 

see section 37a(1) of this title. 

AMENDMENTS 

1997—Pub. L. 105–26 amended section generally. Prior 

to amendment, section related to modification of anti-

trust laws to allow two or more charitable organiza-

tions to use, or to agree to use, the same annuity rate 

in issuing one or more charitable gift annuities and to 

limitations on such conduct. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 3 of Pub. L. 105–26 provided that: ‘‘This Act 

[see Short Title of 1997 Amendments note set out under 

section 1 of this title], and the amendments made by 

this Act, shall apply with respect to all conduct occur-

ring before, on, or after the date of the enactment of 

this Act [July 3, 1997] and shall apply in all administra-

tive and judicial actions pending on or commenced 

after the date of the enactment of this Act.’’ 

EFFECTIVE DATE 

Section 4 of Pub. L. 104–63 provided that: ‘‘This Act 

[enacting this section, section 37a of this title, and pro-

visions set out as a note under section 1 of this title] 

shall apply with respect to conduct occurring before, 

on, or after the date of the enactment of this Act [Dec. 

8, 1995].’’ 

STUDY AND REPORT 

Section 4 of Pub. L. 105–26 provided that: 

‘‘(a) STUDY AND REPORT.—The Attorney General shall 

carry out a study to determine the effect of this Act 

[see Short Title of 1997 Amendments note set out under 

section 1 of this title] on markets for noncharitable an-

nuities, charitable gift annuities, and charitable re-

mainder trusts. The Attorney General shall prepare a 

report summarizing the results of the study. 

‘‘(b) DETAILS OF STUDY AND REPORT.—The report re-

ferred to in subsection (a) shall include any informa-

tion on possible inappropriate activity resulting from 

this Act and any recommendations for legislative 

changes, including recommendations for additional en-

forcement resources. 

‘‘(c) SUBMISSION OF REPORT.—The Attorney General 

shall submit the report referred to in subsection (a) to 

the Chairman and the ranking member of the Commit-
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tee on the Judiciary of the House of Representatives, 

and to the Chairman and the ranking member of the 

Committee on the Judiciary of the Senate, not later 

than 27 months after the date of the enactment of this 

Act [July 3, 1997].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 37a of this title. 

§ 37a. Definitions 

For purposes of this section and section 37 of 
this title: 

(1) Antitrust laws 

The term ‘‘antitrust laws’’ has the meaning 
given it in subsection (a) of section 12 of this 
title, except that such term includes section 45 
of this title to the extent that such section 45 
applies to unfair methods of competition. 

(2) Charitable remainder trust 

The term ‘‘charitable remainder trust’’ has 
the meaning given it in section 664(d) of title 
26. 

(3) Charitable gift annuity 

The term ‘‘charitable gift annuity’’ has the 
meaning given it in section 501(m)(5) of title 
26. 

(4) Final determination 

The term ‘‘final determination’’ includes an 
Internal Revenue Service determination, after 
exhaustion of donor’s and donee’s administra-
tive remedies, disallowing the donor’s chari-
table deduction for the year in which the ini-
tial contribution was made because of the do-
nee’s failure to comply at such time with the 
requirements of section 501(m)(5) or 664(d), re-
spectively, of title 26. 

(5) Person 

The term ‘‘person’’ has the meaning given it 
in subsection (a) of section 12 of this title. 

(6) State 

The term ‘‘State’’ has the meaning given it 
in section 15g(2) of this title. 

(Pub. L. 104–63, § 3, Dec. 8, 1995, 109 Stat. 687; Pub. 
L. 105–26, § 2(2), July 3, 1997, 111 Stat. 242.) 

AMENDMENTS 

1997—Pars. (1), (2). Pub. L. 105–26, § 2(2)(A)–(C), added 

par. (2), redesignated former par. (2) as (1), and struck 

out heading and text of former par. (1). Text read as fol-

lows: ‘‘The term ‘annuity rate’ means the percentage of 

the fair market value of a gift (determined as of the 

date of the gift) given in exchange for a charitable gift 

annuity, that represents the amount of the annual pay-

ment to be made to 1 or 2 annuitants over the life of ei-

ther or both under the terms of the agreement to give 

such gift in exchange for such annuity.’’ 
Pars. (4) to (6). Pub. L. 105–26, § 2(2)(D), (E), added par. 

(4) and redesignated former pars. (4) and (5) as (5) and 

(6), respectively. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–26 applicable with respect 

to all conduct occurring before, on, or after July 3, 1997, 

and applicable in all administrative and judicial ac-

tions pending on or commenced after July 3, 1997, see 

section 3 of Pub. L. 105–26, set out as a note under sec-

tion 37 of this title. 

EFFECTIVE DATE 

Section applicable with respect to conduct occurring 

before, on, or after Dec. 8, 1995, see section 4 of Pub. L. 

104–63, set out as a note under section 37 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 37 of this title. 

CHAPTER 2—FEDERAL TRADE COMMISSION; 
PROMOTION OF EXPORT TRADE AND PRE-
VENTION OF UNFAIR METHODS OF COM-
PETITION 

SUBCHAPTER I—FEDERAL TRADE COMMISSION 

Sec. 

41. Federal Trade Commission established; mem-

bership; vacancies; seal. 

42. Employees; expenses. 

43. Office and place of meeting. 

44. Definitions. 

45. Unfair methods of competition unlawful; pre-

vention by Commission. 

(a) Declaration of unlawfulness; power to 

prohibit unfair practices; inapplica-

bility to foreign trade. 

(b) Proceeding by Commission; modifying 

and setting aside orders. 

(c) Review of order; rehearing. 

(d) Jurisdiction of court. 

(e) Exemption from liability. 

(f) Service of complaints, orders and 

other processes; return. 

(g) Finality of order. 

(h) Modification or setting aside of order 

by Supreme Court. 

(i) Modification or setting aside of order 

by Court of Appeals. 

(j) Rehearing upon order or remand. 

(k) ‘‘Mandate’’ defined. 

(l) Penalty for violation of order; injunc-

tions and other appropriate equi-

table relief. 

(m) Civil actions for recovery of penalties 

for knowing violations of rules and 

cease and desist orders respecting 

unfair or deceptive acts or prac-

tices; jurisdiction; maximum 

amount of penalties; continuing 

violations; de novo determinations; 

compromise or settlement proce-

dure. 

(n) Standard of proof; public policy con-

siderations. 

45a. Labels on products. 

46. Additional powers of Commission. 

(a) Investigation of persons, partner-

ships, or corporations. 

(b) Reports of persons, partnerships, and 

corporations. 

(c) Investigation of compliance with 

antitrust decrees. 

(d) Investigations of violations of anti-

trust statutes. 

(e) Readjustment of business of corpora-

tions violating antitrust statutes. 

(f) Publication of information; reports. 

(g) Classification of corporations; regula-

tions. 

(h) Investigations of foreign trade condi-

tions; reports. 

(i) Investigations of foreign antitrust 

law violations. 

46a. Concurrent resolution essential to authorize 

investigations 

47. Reference of suits under antitrust statutes to 

Commission. 

48. Information and assistance from depart-

ments. 

49. Documentary evidence; depositions; wit-

nesses. 

50. Offenses and penalties. 

51. Effect on other statutory provisions. 

52. Dissemination of false advertisements. 

(a) Unlawfulness. 
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(b) Unfair or deceptive act or practice. 
53. False advertisements; injunctions and re-

straining orders. 
(a) Power of Commission; jurisdiction of 

courts. 
(b) Temporary restraining orders; pre-

liminary injunctions. 
(c) Service of process; proof of service. 
(d) Exception of periodical publications. 

54. False advertisements; penalties. 
(a) Imposition of penalties. 
(b) Exception of advertising medium or 

agency. 
55. Additional definitions. 

(a) False advertisement. 
(b) Food. 
(c) Drug. 
(d) Device. 
(e) Cosmetic. 
(f) Oleomargarine or margarine. 

56. Commencement, defense, intervention and su-

pervision of litigation and appeal by Com-

mission or Attorney General. 
(a) Procedure for exercise of authority to 

litigate or appeal. 
(b) Certification by Commission to At-

torney General for criminal pro-

ceedings. 
57. Separability clause. 
57a. Unfair or deceptive acts or practices rule-

making proceedings. 
(a) Authority of Commission to prescribe 

rules and general statements of pol-

icy. 
(b) Procedures applicable. 
(c) Informal hearing procedure. 
(d) Statement of basis and purpose ac-

companying rule; ‘‘Commission’’ de-

fined; judicial review of amendment 

or repeal of rule; violation of rule. 
(e) Judicial review; petition; jurisdiction 

and venue; rulemaking record; addi-

tional submissions and presen-

tations; scope of review and relief; 

review by Supreme Court; addi-

tional remedies. 
(f) Unfair or deceptive acts or practices 

by banks, savings and loan institu-

tions, or Federal credit unions; pro-

mulgation of regulations by Board 

of Governors of Federal Reserve 

System, Federal Home Loan Bank 

Board, and National Credit Union 

Administration Board; agency en-

forcement and compliance proceed-

ings; violations; power of other Fed-

eral agencies unaffected; reporting 

requirements. 
(g) Exemptions and stays from applica-

tion of rules; procedures. 
(h) Restriction on rulemaking authority 

of Commission respecting children’s 

advertising proceedings pending on 

May 28, 1980. 
(i) Meetings with outside parties. 
(j) Communications by investigative per-

sonnel with staff of Commission 

concerning matters outside rule-

making record prohibited. 
57a–1. Omitted. 
57b. Civil actions for violations of rules and cease 

and desist orders respecting unfair or decep-

tive acts or practices. 
(a) Suits by Commission against persons, 

partnerships, or corporations; juris-

diction; relief for dishonest or 

fraudulent acts. 
(b) Nature of relief available. 
(c) Conclusiveness of findings of Commis-

sion in cease and desist proceedings; 

notice of judicial proceedings to in-

jured persons, etc. 

Sec. 

(d) Time for bringing of actions. 

(e) Availability of additional Federal or 

State remedies; other authority of 

Commission unaffected. 

57b–1. Civil investigative demands. 

(a) Definitions. 

(b) Actions conducted by Commission re-

specting unfair or deceptive acts or 

practices in or affecting commerce. 

(c) Issuance of demand; contents; service; 

verified return; sworn certificate; 

answers; taking of oral testimony. 

(d) Procedures for demand material. 

(e) Petition for enforcement. 

(f) Petition for order modifying or set-

ting aside demand. 

(g) Custodial control of documentary ma-

terial, tangible things, reports, etc. 

(h) Jurisdiction of court. 

(i) Commission authority to issue sub-

poenas or make demand for infor-

mation. 

(j) Applicability of this section. 

57b–2. Confidentiality. 

(a) Definitions. 

(b) Procedures respecting documents, 

tangible things, or transcripts of 

oral testimony received pursuant to 

compulsory process or investiga-

tion. 

(c) Information considered confidential. 

(d) Particular disclosures allowed. 

(e) Effect on other statutory provisions 

limiting disclosure. 

(f) Exemption from disclosure. 

57b–3. Rulemaking process. 

(a) Definitions. 

(b) Notice of proposed rulemaking; regu-

latory analysis; contents; issuance. 

(c) Judicial review. 

(d) Regulatory agenda; contents; publica-

tion dates in Federal Register. 

57b–4. Good faith reliance on actions of Board of 

Governors. 

(a) ‘‘Board of Governors’’ defined. 

(b) Use as defense. 

(c) Applicability of subsection (b). 

(d) Request for issuance of statement or 

interpretation concerning conduct 

or practice. 

57b–5. Agricultural cooperatives. 

57c. Authorization of appropriations. 

58. Short title. 

SUBCHAPTER II—PROMOTION OF EXPORT TRADE 

61. Export trade; definitions. 

62. Export trade and antitrust legislation. 

63. Acquisition of stock of export trade corpora-

tion. 

64. Unfair methods of competition in export 

trade. 

65. Information required from export trade cor-

poration; powers of Federal Trade Commis-

sion. 

66. Short title. 

SUBCHAPTER III—LABELING OF WOOL PRODUCTS 

68. Definitions. 

68a. Misbranding declared unlawful. 

68b. Misbranded wool products. 

(a) False identification; affixation of 

label, etc., contents. 

(b) Additional information. 

(c) Substitute identification. 

(d) Designations on linings, paddings, 

etc. 

(e) False or deceptive advertising in mail 

order promotions. 

(f) Location of label, etc. 
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68c. Stamp, tag, label, or other identification. 

(a) Affixing; retention until sale. 

(b) Removal or mutilation. 

(c) Packages of wool products. 

68d. Enforcement of subchapter. 

(a) Authority of Commission. 

(b) Maintenance of records by wool man-

ufacturers. 

68e. Condemnation and injunction proceedings. 

(a) Grounds for condemnation; disposi-

tion of merchandise. 

(b) Grounds for temporary injunction or 

restraining order; issuance without 

bond. 

68f. Exclusion of misbranded wool products. 

68g. Guaranty. 

(a) Avoidance of liability; requirements. 

(b) Furnishing false guaranty. 

68h. Criminal penalty. 

68i. Application of other laws. 

68j. Exceptions from subchapter. 

SUBCHAPTER IV—LABELING OF FUR PRODUCTS 

69. Definitions. 

69a. Violations of Federal Trade Commission Act. 

(a) Introduction or manufacture for in-

troduction into commerce, sale, ad-

vertising or offering for sale in com-

merce. 

(b) Manufacture for sale, sale, advertis-

ing, offering for sale, transportation 

or distribution. 

(c) Introduction into commerce, sale, ad-

vertising or offering for sale in com-

merce or transportation or distribu-

tion. 

(d) Removal or mutilation of label. 

(e) Substitution of labels; records. 

(f) Application of section to common 

carrier or freight forwarder. 

69b. Misbranded fur products. 

69c. False advertising and invoicing. 

69d. Fur products imported into United States. 

(a) Necessity of proper labelling; addi-

tional information. 

(b) Violations of Federal Trade Commis-

sion Act. 

(c) Verified statement of compliance. 

69e. Name guide for fur products. 

(a) Fur products Name Guide. 

(b) Additions and deletions; public hear-

ing. 

(c) Prevention of confusion or deception. 

69f. Enforcement of subchapter. 

(a) Enforcement by Federal Trade Com-

mission. 

(b) Rules and regulations for disclosure 

of information. 

(c) Inspection, analysis, tests for fur 

products; cooperation with other 

governmental agencies. 

(d) Maintenance of records by manufac-

turer or dealer. 

69g. Condemnation and injunction proceedings. 

(a) Grounds for condemnation; disposi-

tion of merchandise. 

(b) Grounds for temporary injunction or 

restraining order; issuance without 

bond. 

69h. Guaranty. 

(a) Avoidance of liability; requirements. 

(b) Furnishing false guaranty. 

69i. Criminal penalty. 

69j. Application of other laws. 

SUBCHAPTER V—TEXTILE FIBER PRODUCTS 

IDENTIFICATION 

70. Definitions. 

70a. Violations of Federal Trade Commission Act. 

Sec. 

(a) Introduction or manufacture for in-

troduction into commerce, sale, ad-

vertising or offering for sale in com-

merce. 

(b) Sale, offering for sale, advertising, de-

livery, transportation of products 

advertised for sale in commerce. 

(c) Sale, offering for sale, advertising, de-

livery, transportation of products 

after shipment in commerce. 

(d) Application of section to common 

carrier, freight forwarder, etc. 

70b. Misbranded and falsely advertised textile 

fiber products. 

(a) False or deceptive identification. 

(b) Stamp, tag, label or other means of 

identification; contents. 

(c) False or deceptive advertisement. 

(d) Additional information allowed. 

(e) Labelling of packages. 

(f) Fabric severed from bolts, pieces or 

rolls of fabric. 

(g) Advertisement of textile product by 

use of name or symbol of fur-bear-

ing animal. 

(h) Reused stuffing. 

(i) Mail order catalog or promotional 

material. 

(j) Location of stamp, tag, label, or other 

identification. 

70c. Removal of stamp, tag, label, or other identi-

fication. 

(a) Removal or mutilation after ship-

ment in commerce. 

(b) Substitution of stamp, tag, etc. 

(c) Affixing of stamp, tag, etc. to individ-

ual unit of broken package. 

70d. Records. 

(a) Maintenance and preservation by 

manufacturer. 

(b) Maintenance and preservation by per-

son substituting stamp, tag, etc. 

(c) Neglect or refusal to maintain or pre-

serve records. 

70e. Enforcement. 

(a) Enforcement by Federal Trade Com-

mission. 

(b) Terms of Federal Trade Commission 

Act incorporated into this sub-

chapter. 

(c) Rules and regulations by Federal 

Trade Commission. 

(d) Inspection, analyses, tests, etc. 

70f. Injunction proceedings. 

70g. Exclusion of misbranded textile fiber prod-

ucts. 

70h. Guaranty. 

(a) Avoidance of liability; requirements. 

(b) Furnishing false guaranty. 

70i. Criminal penalty. 

70j. Exemptions. 

70k. Application of other laws. 

SUBCHAPTER VI—PREVENTION OF UNFAIR 

METHODS OF COMPETITION 

71. ‘‘Person’’ defined. 

72. Importation or sale of articles at less than 

market value or wholesale price. 

73. Agreements involving restrictions in favor of 

imported goods. 

74. Rules and regulations. 

75. Retaliation against country prohibiting im-

portations. 

76. Retaliation against restriction of importa-

tions in time of war. 

77. Discrimination against neutral Americans in 

time of war. 
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SUBCHAPTER I—FEDERAL TRADE 
COMMISSION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 18a, 64, 65, 

68, 68a, 68c, 68d, 68e, 68f, 68g, 69, 69a, 69d, 69f, 69g, 69h, 

70a, 70c, 70d, 70e, 70f, 70g, 70h, 638, 640, 1012, 1013, 1172, 

1191, 1192, 1194, 1195, 1197, 1291, 1460, 1607, 1679h, 1681s, 

1691c, 1692l, 1693o, 1802, 2079, 2101, 2103, 2106, 2311, 2821, 

2823, 3301, 3503, 5713, 5723, 6105, 6505, 6805 of this title; 

title 7 section 198b; title 10 section 7430; title 12 section 

1831t; title 16 section 2602; title 19 section 2485; title 21 

section 378; title 30 sections 184, 1413; title 40 section 

488; title 42 sections 2135, 5417, 5909, 6202, 6294, 6315, 6325, 

8235f; title 43 sections 1331, 1770; title 45 section 791; 

title 46 App. sections 1702, 1707; title 49 sections 10706, 

32908; title 50 App. sections 1941a, 2158. 

§ 41. Federal Trade Commission established; 
membership; vacancies; seal 

A commission is created and established, to be 
known as the Federal Trade Commission (here-
inafter referred to as the Commission), which 
shall be composed of five Commissioners, who 
shall be appointed by the President, by and with 
the advice and consent of the Senate. Not more 
than three of the Commissioners shall be mem-
bers of the same political party. The first Com-
missioners appointed shall continue in office for 
terms of three, four, five, six, and seven years, 
respectively, from September 26, 1914, the term 
of each to be designated by the President, but 
their successors shall be appointed for terms of 
seven years, except that any person chosen to 
fill a vacancy shall be appointed only for the un-
expired term of the Commissioner whom he 
shall succeed: Provided, however, That upon the 
expiration of his term of office a Commissioner 
shall continue to serve until his successor shall 
have been appointed and shall have qualified. 
The President shall choose a chairman from the 
Commission’s membership. No Commissioner 
shall engage in any other business, vocation, or 
employment. Any Commissioner may be re-
moved by the President for inefficiency, neglect 
of duty, or malfeasance in office. A vacancy in 
the Commission shall not impair the right of the 
remaining Commissioners to exercise all the 
powers of the Commission. 

The Commission shall have an official seal, 
which shall be judicially noticed. 

(Sept. 26, 1914, ch. 311, § 1, 38 Stat. 717; Mar. 21, 
1938, ch. 49, § 1, 52 Stat. 111; 1950 Reorg. Plan No. 
8, § 3, eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265.) 

AMENDMENTS 

1938—Act Mar. 21, 1938, inserted proviso clause to 

third sentence. 

TRANSFER OF FUNCTIONS 

Executive and administrative functions of Federal 

Trade Commission, with certain reservations, trans-

ferred to Chairman of such Commission by Reorg. Plan 

No. 8 of 1950, set out below. 
Functions of Federal Trade Commission (1) under 

Flammable Fabrics Act [section 1191 et seq. of this 

title] and under this subchapter to extent that such 

functions relate to administration of Flammable Fab-

rics Act, and (2) under Act of August 2, 1956, [section 

1211 et seq. of this title], transferred to Consumer Prod-

uct Safety Commission by section 30 of Act Oct. 27, 

1972, Pub. L. 92–573 [section 2079 of this title]. 
By section 3 of act Sept. 26, 1914, Bureau of Corpora-

tions abolished and all employees and functions of said 

Bureau transferred to Federal Trade Commission. 

CLARIFICATION OF STATUS OF SUBSIDIARIES AND 

AFFILIATES 

Pub. L. 106–102, title I, § 133(a), (b), Nov. 12, 1999, 113 

Stat. 1383, provided that: 
‘‘(a) CLARIFICATION OF FEDERAL TRADE COMMISSION 

JURISDICTION.—Any person that directly or indirectly 

controls, is controlled directly or indirectly by, or is 

directly or indirectly under common control with, any 

bank or savings association (as such terms are defined 

in section 3 of the Federal Deposit Insurance Act [12 

U.S.C. 1813]) and is not itself a bank or savings associa-

tion shall not be deemed to be a bank or savings asso-

ciation for purposes of any provisions applied by the 

Federal Trade Commission under the Federal Trade 

Commission Act [15 U.S.C. 41 et seq.]. 
‘‘(b) SAVINGS PROVISION.—No provision of this section 

[amending section 18a of this title] shall be construed 

as restricting the authority of any Federal banking 

agency (as defined in section 3 of the Federal Deposit 

Insurance Act [12 U.S.C. 1813]) under any Federal bank-

ing law, including section 8 of the Federal Deposit In-

surance Act [12 U.S.C. 1818].’’ 

REORGANIZATION PLAN NO. 8 OF 1950 

Eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1264 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, March 13, 1950, pursuant to the provisions of 

the Reorganization Act of 1949, approved June 20, 1949 

[see 5 U.S.C. 901 et seq.]. 

FEDERAL TRADE COMMISSION 

SECTION 1. TRANSFER OF FUNCTIONS TO THE CHAIRMAN 

(a) Subject to the provisions of subsection (b) of this 

section, there are hereby transferred from the Federal 

Trade Commission, hereinafter referred to as the Com-

mission, to the Chairman of the Commission, herein-

after referred to as the Chairman, the executive and ad-

ministrative functions of the Commission, including 

functions of the Commission with respect to (1) the ap-

pointment and supervision of personnel employed 

under the Commission, (2) the distribution of business 

among such personnel and among administrative units 

of the Commission, and (3) the use and expenditure of 

funds. 
(b)(1) In carrying out any of his functions under the 

provisions of this section the Chairman shall be gov-

erned by general policies of the Commission and by 

such regulatory decisions, findings, and determinations 

as the Commission may by law be authorized to make. 
(2) The appointment by the Chairman of the heads of 

major administrative units under the Commission shall 

be subject to the approval of the Commission. 
(3) Personnel employed regularly and full time in the 

immediate offices of members of the Commission other 

than the Chairman shall not be affected by the provi-

sions of this reorganization plan. 
(4) There are hereby reserved to the Commission its 

functions with respect to revising budget estimates and 

with respect to determining upon the distribution of 

appropriated funds according to major programs and 

purposes. 

SEC. 2. PERFORMANCE OF TRANSFERRED FUNCTIONS 

The Chairman may from time to time make such pro-

visions as he shall deem appropriate authorizing the 

performance by any officer, employee, or administra-

tive unit under his jurisdiction of any function trans-

ferred to the Chairman by the provisions of this reorga-

nization plan. 

SEC. 3. DESIGNATION OF CHAIRMAN 

The functions of the Commission with respect to 

choosing a Chairman from among the membership of 

the Commission are hereby transferred to the Presi-

dent. 

MESSAGE OF THE PRESIDENT 

To the Congress of the United States: 
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I transmit herewith Reorganization Plan No. 8 of 

1950, prepared in accordance with the Reorganization 

Act of 1949 and providing for reorganizations in the 

Federal Trade Commission. My reasons for transmit-

ting this plan are stated in any accompanying general 

message. 
After investigation I have found and hereby declare 

that each reorganization included in Reorganization 

Plan No. 8 of 1950 is necessary to accomplish one or 

more of the purposes set forth in section 2(a) of the Re-

organization Act of 1949. 
The taking effect of the reorganizations included in 

this plan may not in itself result in substantial imme-

diate savings. However, many benefits in improved op-

erations are probable during the next years which will 

result in a reduction in expenditures as compared with 

those that would be otherwise necessary. An itemiza-

tion of these reductions in advance of actual experience 

under this plan is not practicable. 

HARRY S. TRUMAN. 

REORGANIZATION PLAN NO. 4 OF 1961 

Eff. July 9, 1961, 26 F.R. 6191, 75 Stat. 837 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, May 9, 1961, pursuant to the provisions of 

the Reorganization Act of 1949, 63 Stat. 203, as amend-

ed [see 5 U.S.C. 901 et seq.]. 

FEDERAL TRADE COMMISSION 

SECTION 1. AUTHORITY TO DELEGATE 

(a) In addition to its existing authority, the Federal 

Trade Commission, hereinafter referred to as the 

‘‘Commission’’, shall have the authority to delegate, by 

published order or rule, any of its functions to a divi-

sion of the Commission, an individual Commissioner, a 

hearing examiner, or an employee or employee board, 

including functions with respect to hearing, determin-

ing, ordering, certifying, reporting or otherwise acting 

as to any work, business, or matter; Provided, however, 

That nothing herein contained shall be deemed to su-

persede the provisions of section 7(a) of the Adminis-

trative Procedure Act (60 Stat. 241), as amended [see 5 

U.S.C. 556]. 
(b) With respect to the delegation of any of its func-

tions, as provided in subsection (a) of this section, the 

Commission shall retain a discretionary right to review 

the action of any such division of the Commission, indi-

vidual Commissioner, hearing examiner, employee or 

employee board, upon its own initiative or upon peti-

tion of a party to or an intervenor in such action, with-

in such time and in such manner as the Commission 

shall by rule prescribe: Provided, however, That the vote 

of a majority of the Commission less one member 

thereof shall be sufficient to bring any such action be-

fore the Commission for review. 
(c) Should the right to exercise such discretionary re-

view be declined, or should no such review be sought 

within the time stated in the rules promulgated by the 

Commission, then the action of any such division of the 

Commission, individual Commissioner, hearing exam-

iner, employee or employee board, shall, for all pur-

poses, including appeal or review thereof, be deemed to 

be the action of the Commission. 

SEC. 2. TRANSFER OF FUNCTIONS TO THE CHAIRMAN 

In addition to the functions transferred by the provi-

sions of Reorganization Plan No. 8 of 1950 (64 Stat. 1264) 

[set out as a note under this section], there are hereby 

transferred from the Commission to the Chairman of 

the Commission the functions of the Commission with 

respect to the assignment of Commission personnel, in-

cluding Commissioners, to perform such functions as 

may have been delegated by the Commission to Com-

mission personnel, including Commissioners, pursuant 

to section 1 of this reorganization plan. 

MESSAGE OF THE PRESIDENT 

To the Congress of the United States: 

I transmit herewith Reorganization Plan No. 4 of 

1961, prepared in accordance with the Reorganization 

Act of 1949, as amended, and providing for reorganiza-

tion in the Federal Trade Commission. 
This Reorganization Plan No. 4 of 1961 follows upon 

my message of April 13, 1961, to the Congress of the 

United States. It is believed that the taking effect of 

the reorganizations included in this plan will provide 

for greater efficiency in the dispatch of the business of 

the Federal Trade Commission. 
The plan provides for greater flexibility in the han-

dling of the business before the Commission, permit-

ting its disposition at different levels so as better to 

promote its efficient dispatch. Thus matters both of an 

adjudicatory and regulatory nature may, depending 

upon their importance and their complexity, be finally 

consummated by divisions of the Commission, individ-

ual Commissioners, hearing examiners, and, subject to 

the provisions of section 7(a) of the Administrative 

Procedure Act (60 Stat. 241), by other employees. This 

will relieve the Commissioners from the necessity of 

dealing with many matters of lesser importance and 

thus conserve their time for the consideration of major 

matters of policy and planning. There is, however, re-

served to the Commission as a whole the right to re-

view any such decision, report or certification either 

upon its own initiative or upon the petition of a party 

or intervenor demonstrating to the satisfaction of the 

Commission the desirability of having the matter re-

viewed at the top level. 
Provision is also made, in order to maintain the fun-

damental bipartisan concept explicit in the basic stat-

ute creating the Commission, for mandatory review of 

any such decision, report or certification upon the vote 

of a majority of the Commission less one member. 
Inasmuch as the assignment of delegated functions in 

particular cases and with reference to particular prob-

lems to divisions of the Commission, to Commissioners, 

to hearing examiners, to employees and boards of em-

ployees must require continuous and flexible handling, 

depending both upon the amount and nature of the 

business, that function is placed in the Chairman by 

section 2 of the plan. 
By providing sound organizational arrangements, the 

taking effect of the reorganizations included in the ac-

companying reorganization plan will make possible 

more economical and expeditious administration of the 

affected functions. It is, however, impracticable to 

itemize at this time the reductions of expenditures 

which it is probable will be brought about by such tak-

ing effect. 
After investigation, I have found and hereby declare 

that each reorganization included in the reorganization 

plan transmitted herewith is necessary to accomplish 

one or more of the purposes set forth in section 2(a) of 

the Reorganization Act of 1949, as amended. 
I recommend that the Congress allow the reorganiza-

tion plan to become effective. 

JOHN F. KENNEDY. 

§ 42. Employees; expenses 

Each commissioner shall receive a salary, pay-
able in the same manner as the salaries of the 
judges of the courts of the United States. The 
commission shall appoint a secretary, who shall 
receive a salary, and it shall have authority to 
employ and fix the compensation of such attor-
neys, special experts, examiners, clerks, and 
other employees as it may from time to time 
find necessary for the proper performance of its 
duties and as may be from time to time appro-
priated for by Congress. 

With the exception of the secretary, a clerk to 
each Commissioner, the attorneys, and such spe-
cial experts and examiners as the Commission 
may from time to time find necessary for the 
conduct of its work, all employees of the Com-
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mission shall be a part of the classified civil 
service, and shall enter the service under such 
rules and regulations as may be prescribed by 
the Commission and by the Director of the Of-
fice of Personnel Management. 

All of the expenses of the Commission, includ-
ing all necessary expenses for transportation in-
curred by the Commissioners or by their em-
ployees under their orders, in making any inves-
tigation, or upon official business in any other 
places than in the city of Washington, shall be 
allowed and paid on the presentation of itemized 
vouchers therefor approved by the Commission. 

Until otherwise provided by law, the Commis-
sion may rent suitable offices for its use. 

The General Accounting Office shall receive 
and examine all accounts of expenditures of the 
Commission. 

(Sept. 26, 1914, ch. 311, § 2, 38 Stat. 718; June 10, 
1921, ch. 18, title III, § 304, 42 Stat. 24; 1978 Reorg. 
Plan No. 2, § 102, 43 F.R. 36037, 92 Stat. 3783.) 

REFERENCES IN TEXT 

The classified civil service, referred to in second par., 

means the ‘‘competitive service’’, see section 2102 of 

Title 5, Government Organization and Employees. 

Rules and regulations of the Civil Service Commission 

for entry into the service are prescribed generally 

under authority of section 3301 et seq. of Title 5. 

CODIFICATION 

In the first par., provisions that fixed the salary of 

the commissioners have been omitted as obsolete. The 

positions of chairman and members of the commission 

are now under the Executive Schedule, see sections 5414 

and 5315 of Title 5, Government Organization and Em-

ployees. 

Provisions that fixed the salary of the secretary of 

the commission, payable in like manner, have been 

omitted as obsolete. The position is now subject to 

chapter 51 and subchapter III of chapter 53 (relating to 

classification and General Schedule pay rates) and sec-

tion 5504 (relating to biweekly pay periods) of Title 5. 

TRANSFER OF FUNCTIONS 

‘‘Director of the Office of Personnel Management’’ 

substituted in text for ‘‘Civil Service Commission’’ pur-

suant to Reorg. Plan No. 2 of 1978, § 102, 43 F.R. 36037, 

92 Stat. 3783, set out under section 1101 of Title 5, Gov-

ernment Organization and Employees, which trans-

ferred all functions vested by statute in the United 

States Civil Service Commission to the Director of the 

Office of Personnel Management (except as otherwise 

specified), effective Jan. 1, 1979, as provided by section 

1–102 of Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 1055, set 

out under section 1101 of Title 5. 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

‘‘General Accounting Office’’ substituted in text for 

‘‘Auditor for the State and Other Departments’’ pursu-

ant to act June 10, 1921, which transferred all powers 

and duties of the Comptroller, six auditors, and certain 

other employees of the Treasury to the General Ac-

counting Office. See section 701 et seq. of Title 31, 

Money and Finance. 

§ 43. Office and place of meeting 

The principal office of the Commission shall 
be in the city of Washington, but it may meet 
and exercise all its powers at any other place. 
The Commission may, by one or more of its 
members, or by such examiners as it may des-

ignate, prosecute any inquiry necessary to its 
duties in any part of the United States. 

(Sept. 26, 1914, ch. 311, § 3, 38 Stat. 719.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 44. Definitions 

The words defined in this section shall have 
the following meaning when found in this sub-
chapter, to wit: 

‘‘Commerce’’ means commerce among the sev-
eral States or with foreign nations, or in any 
Territory of the United States or in the District 
of Columbia, or between any such Territory and 
another, or between any such Territory and any 
State or foreign nation, or between the District 
of Columbia and any State or Territory or for-
eign nation. 

‘‘Corporation’’ shall be deemed to include any 
company, trust, so-called Massachusetts trust, 
or association, incorporated or unincorporated, 
which is organized to carry on business for its 
own profit or that of its members, and has 
shares of capital or capital stock or certificates 
of interest, and any company, trust, so-called 
Massachusetts trust, or association, incor-
porated or unincorporated, without shares of 
capital or capital stock or certificates of inter-
est, except partnerships, which is organized to 
carry on business for its own profit or that of its 
members. 

‘‘Documentary evidence’’ includes all docu-
ments, papers, correspondence, books of ac-
count, and financial and corporate records. 

‘‘Acts to regulate commerce’’ means subtitle 
IV of title 49 and the Communications Act of 
1934 [47 U.S.C. 151 et seq.] and all Acts amend-
atory thereof and supplementary thereto. 

‘‘Antitrust Acts’’ means the Act entitled ‘‘An 
Act to protect trade and commerce against un-
lawful restraints and monopolies’’, approved 
July 2, 1890; also sections 73 to 77, inclusive, of 
an Act entitled ‘‘An Act to reduce taxation, to 
provide revenue for the Government, and for 
other purposes’’, approved August 27, 1894; also 
the Act entitled ‘‘An Act to amend sections 73 
and 76 of the Act of August 27, 1894, entitled ‘An 
Act to reduce taxation, to provide revenue for 
the Government, and for other purposes’ ’’, ap-
proved February 12, 1913; and also the Act enti-
tled ‘‘An Act to supplement existing laws 
against unlawful restraints and monopolies, and 
for other purposes’’, approved October 15, 1914. 

‘‘Banks’’ means the types of banks and other 
financial institutions referred to in section 
57a(f)(2) of this title. 

(Sept. 26, 1914, ch. 311, § 4, 38 Stat. 719; Mar. 21, 
1938, ch. 49, § 2, 52 Stat. 111; Pub. L. 102–242, title 
II, § 212(g)(1), Dec. 19, 1991, 105 Stat. 2302.) 

REFERENCES IN TEXT 

The Communications Act of 1934, referred to in text, 

is act June 19, 1934, ch. 652, 48 Stat. 1064, as amended, 

which is classified principally to chapter 5 (§ 151 et seq.) 

of Title 47, Telegraphs, Telephones, and Radio-

telegraphs. For complete classification of this Act to 

the Code, see section 609 of Title 47 and Tables. 
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The Act entitled ‘‘An Act to protect trade and com-

merce against unlawful restraints and monopolies,’’ ap-

proved July 2, 1890, referred to in the text, is known as 

the Sherman Act, and is classified to sections 1 to 7 of 

this title. 
Sections 73 to 77, inclusive, of an Act entitled ‘‘An 

Act to reduce taxation, to provide revenue for the Gov-

ernment, and for other purposes’’, approved August 27, 

1894, referred to in text, are known as the Wilson Tariff 

Act. Sections 73 to 76 are classified to sections 8 to 11 

of this title, and section 77 was not classified to the 

Code. 
Act February 12, 1913, is set out as amendments to 

sections 8 and 11 of this title. 
The Act entitled ‘‘An Act to supplement existing 

laws against unlawful restraints and monopolies, and 

for other purposes’’, approved October 15, 1914, referred 

to in text, is the Clayton Act. For classification of the 

Act to the Code, see References in Text note set out 

under section 12 of this title. 

CODIFICATION 

‘‘Subtitle IV of title 49’’ substituted in text for ‘‘the 

Act entitled ‘An Act to regulate commerce’, approved 

February 14, 1887, and all Acts amendatory thereof and 

supplementary thereto’’ on authority of Pub. L. 95–473, 

§ 3(b), Oct. 17, 1978, 92 Stat. 1466, the first section of 

which enacted subtitle IV of Title 49, Transportation. 

AMENDMENTS 

1991—Pub. L. 102–242 added par. defining ‘‘Banks’’. 
1938—Act Mar. 21, 1938, amended section generally. 

§ 45. Unfair methods of competition unlawful; 
prevention by Commission 

(a) Declaration of unlawfulness; power to pro-
hibit unfair practices; inapplicability to for-
eign trade 

(1) Unfair methods of competition in or affect-
ing commerce, and unfair or deceptive acts or 
practices in or affecting commerce, are hereby 
declared unlawful. 

(2) The Commission is hereby empowered and 
directed to prevent persons, partnerships, or 
corporations, except banks, savings and loan in-
stitutions described in section 57a(f)(3) of this 
title, Federal credit unions described in section 
57a(f)(4) of this title, common carriers subject to 
the Acts to regulate commerce, air carriers and 
foreign air carriers subject to part A of subtitle 
VII of title 49, and persons, partnerships, or cor-
porations insofar as they are subject to the 
Packers and Stockyards Act, 1921, as amended [7 
U.S.C. 181 et seq.], except as provided in section 
406(b) of said Act [7 U.S.C. 227(b)], from using un-
fair methods of competition in or affecting com-
merce and unfair or deceptive acts or practices 
in or affecting commerce. 

(3) This subsection shall not apply to unfair 
methods of competition involving commerce 
with foreign nations (other than import com-
merce) unless— 

(A) such methods of competition have a di-
rect, substantial, and reasonably foreseeable 
effect— 

(i) on commerce which is not commerce 
with foreign nations, or on import commerce 
with foreign nations; or 

(ii) on export commerce with foreign na-
tions, of a person engaged in such commerce 
in the United States; and 

(B) such effect gives rise to a claim under 
the provisions of this subsection, other than 
this paragraph. 

If this subsection applies to such methods of 
competition only because of the operation of 
subparagraph (A)(ii), this subsection shall apply 
to such conduct only for injury to export busi-
ness in the United States. 

(b) Proceeding by Commission; modifying and 
setting aside orders 

Whenever the Commission shall have reason 
to believe that any such person, partnership, or 
corporation has been or is using any unfair 
method of competition or unfair or deceptive act 
or practice in or affecting commerce, and if it 
shall appear to the Commission that a proceed-
ing by it in respect thereof would be to the in-
terest of the public, it shall issue and serve upon 
such person, partnership, or corporation a com-
plaint stating its charges in that respect and 
containing a notice of a hearing upon a day and 
at a place therein fixed at least thirty days after 
the service of said complaint. The person, part-
nership, or corporation so complained of shall 
have the right to appear at the place and time 
so fixed and show cause why an order should not 
be entered by the Commission requiring such 
person, partnership, or corporation to cease and 
desist from the violation of the law so charged 
in said complaint. Any person, partnership, or 
corporation may make application, and upon 
good cause shown may be allowed by the Com-
mission to intervene and appear in said proceed-
ing by counsel or in person. The testimony in 
any such proceeding shall be reduced to writing 
and filed in the office of the Commission. If upon 
such hearing the Commission shall be of the 
opinion that the method of competition or the 
act or practice in question is prohibited by this 
subchapter, it shall make a report in writing in 
which it shall state its findings as to the facts 
and shall issue and cause to be served on such 
person, partnership, or corporation an order re-
quiring such person, partnership, or corporation 
to cease and desist from using such method of 
competition or such act or practice. Until the 
expiration of the time allowed for filing a peti-
tion for review, if no such petition has been duly 
filed within such time, or, if a petition for re-
view has been filed within such time then until 
the record in the proceeding has been filed in a 
court of appeals of the United States, as herein-
after provided, the Commission may at any 
time, upon such notice and in such manner as it 
shall deem proper, modify or set aside, in whole 
or in part, any report or any order made or is-
sued by it under this section. After the expira-
tion of the time allowed for filing a petition for 
review, if no such petition has been duly filed 
within such time, the Commission may at any 
time, after notice and opportunity for hearing, 
reopen and alter, modify, or set aside, in whole 
or in part any report or order made or issued by 
it under this section, whenever in the opinion of 
the Commission conditions of fact or of law have 
so changed as to require such action or if the 
public interest shall so require, except that (1) 
the said person, partnership, or corporation 
may, within sixty days after service upon him or 
it of said report or order entered after such a re-
opening, obtain a review thereof in the appro-
priate court of appeals of the United States, in 
the manner provided in subsection (c) of this 
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1 So in original. Probably should be ‘‘clause’’. 

section; and (2) in the case of an order, the Com-
mission shall reopen any such order to consider 
whether such order (including any affirmative 
relief provision contained in such order) should 
be altered, modified, or set aside, in whole or in 
part, if the person, partnership, or corporation 
involved files a request with the Commission 
which makes a satisfactory showing that 
changed conditions of law or fact require such 
order to be altered, modified, or set aside, in 
whole or in part. The Commission shall deter-
mine whether to alter, modify, or set aside any 
order of the Commission in response to a request 
made by a person, partnership, or corporation 
under paragraph 1 (2) not later than 120 days 
after the date of the filing of such request. 

(c) Review of order; rehearing 

Any person, partnership, or corporation re-
quired by an order of the Commission to cease 
and desist from using any method of competi-
tion or act or practice may obtain a review of 
such order in the court of appeals of the United 
States, within any circuit where the method of 
competition or the act or practice in question 
was used or where such person, partnership, or 
corporation resides or carries on business, by fil-
ing in the court, within sixty days from the date 
of the service of such order, a written petition 
praying that the order of the Commission be set 
aside. A copy of such petition shall be forthwith 
transmitted by the clerk of the court to the 
Commission, and thereupon the Commission 
shall file in the court the record in the proceed-
ing, as provided in section 2112 of title 28. Upon 
such filing of the petition the court shall have 
jurisdiction of the proceeding and of the ques-
tion determined therein concurrently with the 
Commission until the filing of the record and 
shall have power to make and enter a decree af-
firming, modifying, or setting aside the order of 
the Commission, and enforcing the same to the 
extent that such order is affirmed and to issue 
such writs as are ancillary to its jurisdiction or 
are necessary in its judgement to prevent injury 
to the public or to competitors pendente lite. 
The findings of the Commission as to the facts, 
if supported by evidence, shall be conclusive. To 
the extent that the order of the Commission is 
affirmed, the court shall thereupon issue its own 
order commanding obedience to the terms of 
such order of the Commission. If either party 
shall apply to the court for leave to adduce addi-
tional evidence, and shall show to the satisfac-
tion of the court that such additional evidence 
is material and that there were reasonable 
grounds for the failure to adduce such evidence 
in the proceeding before the Commission, the 
court may order such additional evidence to be 
taken before the Commission and to be adduced 
upon the hearing in such manner and upon such 
terms and conditions as to the court may seem 
proper. The Commission may modify its findings 
as to the facts, or make new findings, by reason 
of the additional evidence so taken, and it shall 
file such modified or new findings, which, if sup-
ported by evidence, shall be conclusive, and its 
recommendation, if any, for the modification or 
setting aside of its original order, with the re-

turn of such additional evidence. The judgment 
and decree of the court shall be final, except 
that the same shall be subject to review by the 
Supreme Court upon certiorari, as provided in 
section 1254 of title 28. 

(d) Jurisdiction of court 

Upon the filing of the record with it the juris-
diction of the court of appeals of the United 
States to affirm, enforce, modify, or set aside 
orders of the Commission shall be exclusive. 

(e) Exemption from liability 

No order of the Commission or judgement of 
court to enforce the same shall in anywise re-
lieve or absolve any person, partnership, or cor-
poration from any liability under the Antitrust 
Acts. 

(f) Service of complaints, orders and other proc-
esses; return 

Complaints, orders, and other processes of the 
Commission under this section may be served by 
anyone duly authorized by the Commission, ei-
ther (a) by delivering a copy thereof to the per-
son to be served, or to a member of the partner-
ship to be served, or the president, secretary, or 
other executive officer or a director of the cor-
poration to be served; or (b) by leaving a copy 
thereof at the residence or the principal office or 
place of business of such person, partnership, or 
corporation; or (c) by mailing a copy thereof by 
registered mail or by certified mail addressed to 
such person, partnership, or corporation at his 
or its residence or principal office or place of 
business. The verified return by the person so 
serving said complaint, order, or other process 
setting forth the manner of said service shall be 
proof of the same, and the return post office re-
ceipt for said complaint, order, or other process 
mailed by registered mail or by certified mail as 
aforesaid shall be proof of the service of the 
same. 

(g) Finality of order 

An order of the Commission to cease and de-
sist shall become final— 

(1) Upon the expiration of the time allowed 
for filing a petition for review, if no such peti-
tion has been duly filed within such time; but 
the Commission may thereafter modify or set 
aside its order to the extent provided in the 
last sentence of subsection (b). 

(2) Except as to any order provision subject 
to paragraph (4), upon the sixtieth day after 
such order is served, if a petition for review 
has been duly filed; except that any such order 
may be stayed, in whole or in part and subject 
to such conditions as may be appropriate, by— 

(A) the Commission; 
(B) an appropriate court of appeals of the 

United States, if (i) a petition for review of 
such order is pending in such court, and (ii) 
an application for such a stay was previously 
submitted to the Commission and the Com-
mission, within the 30-day period beginning 
on the date the application was received by 
the Commission, either denied the applica-
tion or did not grant or deny the applica-
tion; or 

(C) the Supreme Court, if an applicable pe-
tition for certiorari is pending. 
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(3) For purposes of subsection (m)(1)(B) of 
this section and of section 57b(a)(2) of this 
title, if a petition for review of the order of 
the Commission has been filed— 

(A) upon the expiration of the time al-
lowed for filing a petition for certiorari, if 
the order of the Commission has been af-
firmed or the petition for review has been 
dismissed by the court of appeals and no pe-
tition for certiorari has been duly filed; 

(B) upon the denial of a petition for certio-
rari, if the order of the Commission has been 
affirmed or the petition for review has been 
dismissed by the court of appeals; or 

(C) upon the expiration of 30 days from the 
date of issuance of a mandate of the Su-
preme Court directing that the order of the 
Commission be affirmed or the petition for 
review be dismissed. 

(4) In the case of an order provision requir-
ing a person, partnership, or corporation to di-
vest itself of stock, other share capital, or as-
sets, if a petition for review of such order of 
the Commission has been filed— 

(A) upon the expiration of the time al-
lowed for filing a petition for certiorari, if 
the order of the Commission has been af-
firmed or the petition for review has been 
dismissed by the court of appeals and no pe-
tition for certiorari has been duly filed; 

(B) upon the denial of a petition for certio-
rari, if the order of the Commission has been 
affirmed or the petition for review has been 
dismissed by the court of appeals; or 

(C) upon the expiration of 30 days from the 
date of issuance of a mandate of the Su-
preme Court directing that the order of the 
Commission be affirmed or the petition for 
review be dismissed. 

(h) Modification or setting aside of order by Su-
preme Court 

If the Supreme Court directs that the order of 
the Commission be modified or set aside, the 
order of the Commission rendered in accordance 
with the mandate of the Supreme Court shall 
become final upon the expiration of thirty days 
from the time it was rendered, unless within 
such thirty days either party has instituted pro-
ceedings to have such order corrected to accord 
with the mandate, in which event the order of 
the Commission shall become final when so cor-
rected. 

(i) Modification or setting aside of order by 
Court of Appeals 

If the order of the Commission is modified or 
set aside by the court of appeals, and if (1) the 
time allowed for filing a petition for certiorari 
has expired and no such petition has been duly 
filed, or (2) the petition for certiorari has been 
denied, or (3) the decision of the court has been 
affirmed by the Supreme Court, then the order 
of the Commission rendered in accordance with 
the mandate of the court of appeals shall be-
come final on the expiration of thirty days from 
the time such order of the Commission was ren-
dered, unless within such thirty days either 
party has instituted proceedings to have such 
order corrected so that it will accord with the 
mandate, in which event the order of the Com-
mission shall become final when so corrected. 

(j) Rehearing upon order or remand 

If the Supreme Court orders a rehearing; or if 
the case is remanded by the court of appeals to 
the Commission for a rehearing, and if (1) the 
time allowed for filing a petition for certiorari 
has expired, and no such petition has been duly 
filed, or (2) the petition for certiorari has been 
denied, or (3) the decision of the court has been 
affirmed by the Supreme Court, then the order 
of the Commission rendered upon such rehearing 
shall become final in the same manner as 
though no prior order of the Commission had 
been rendered. 

(k) ‘‘Mandate’’ defined 

As used in this section the term ‘‘mandate’’, in 
case a mandate has been recalled prior to the ex-
piration of thirty days from the date of issuance 
thereof, means the final mandate. 

(l) Penalty for violation of order; injunctions and 
other appropriate equitable relief 

Any person, partnership, or corporation who 
violates an order of the Commission after it has 
become final, and while such order is in effect, 
shall forfeit and pay to the United States a civil 
penalty of not more than $10,000 for each viola-
tion, which shall accrue to the United States 
and may be recovered in a civil action brought 
by the Attorney General of the United States. 
Each separate violation of such an order shall be 
a separate offense, except that in a case of a vio-
lation through continuing failure to obey or ne-
glect to obey a final order of the Commission, 
each day of continuance of such failure or ne-
glect shall be deemed a separate offense. In such 
actions, the United States district courts are 
empowered to grant mandatory injunctions and 
such other and further equitable relief as they 
deem appropriate in the enforcement of such 
final orders of the Commission. 

(m) Civil actions for recovery of penalties for 
knowing violations of rules and cease and 
desist orders respecting unfair or deceptive 
acts or practices; jurisdiction; maximum 
amount of penalties; continuing violations; 
de novo determinations; compromise or set-
tlement procedure 

(1)(A) The Commission may commence a civil 
action to recover a civil penalty in a district 
court of the United States against any person, 
partnership, or corporation which violates any 
rule under this chapter respecting unfair or de-
ceptive acts or practices (other than an inter-
pretive rule or a rule violation of which the 
Commission has provided is not an unfair or de-
ceptive act or practice in violation of subsection 
(a)(1) of this section) with actual knowledge or 
knowledge fairly implied on the basis of objec-
tive circumstances that such act is unfair or de-
ceptive and is prohibited by such rule. In such 
action, such person, partnership, or corporation 
shall be liable for a civil penalty of not more 
than $10,000 for each violation. 

(B) If the Commission determines in a proceed-
ing under subsection (b) of this section that any 
act or practice is unfair or deceptive, and issues 
a final cease and desist order, other than a con-
sent order, with respect to such act or practice, 
then the Commission may commence a civil ac-
tion to obtain a civil penalty in a district court 
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of the United States against any person, part-
nership, or corporation which engages in such 
act or practice— 

(1) after such cease and desist order becomes 
final (whether or not such person, partnership, 
or corporation was subject to such cease and 
desist order), and 

(2) with actual knowledge that such act or 
practice is unfair or deceptive and is unlawful 
under subsection (a)(1) of this section. 

In such action, such person, partnership, or cor-
poration shall be liable for a civil penalty of not 
more than $10,000 for each violation. 

(C) In the case of a violation through continu-
ing failure to comply with a rule or with sub-
section (a)(1) of this section, each day of con-
tinuance of such failure shall be treated as a 
separate violation, for purposes of subpara-
graphs (A) and (B). In determining the amount 
of such a civil penalty, the court shall take into 
account the degree of culpability, any history of 
prior such conduct, ability to pay, effect on abil-
ity to continue to do business, and such other 
matters as justice may require. 

(2) If the cease and desist order establishing 
that the act or practice is unfair or deceptive 
was not issued against the defendant in a civil 
penalty action under paragraph (1)(B) the issues 
of fact in such action against such defendant 
shall be tried de novo. Upon request of any party 
to such an action against such defendant, the 
court shall also review the determination of law 
made by the Commission in the proceeding 
under subsection (b) of this section that the act 
or practice which was the subject of such pro-
ceeding constituted an unfair or deceptive act or 
practice in violation of subsection (a) of this 
section. 

(3) The Commission may compromise or settle 
any action for a civil penalty if such com-
promise or settlement is accompanied by a pub-
lic statement of its reasons and is approved by 
the court. 

(n) Standard of proof; public policy consider-
ation 

The Commission shall have no authority under 
this section or section 57a of this title to declare 
unlawful an act or practice on the grounds that 
such act or practice is unfair unless the act or 
practice causes or is likely to cause substantial 
injury to consumers which is not reasonably 
avoidable by consumers themselves and not out-
weighed by countervailing benefits to consumers 
or to competition. In determining whether an 
act or practice is unfair, the Commission may 
consider established public policies as evidence 
to be considered with all other evidence. Such 
public policy considerations may not serve as a 
primary basis for such determination. 

(Sept. 26, 1914, ch. 311, § 5, 38 Stat. 719; Mar. 21, 
1938, ch. 49, § 3, 52 Stat. 111; June 23, 1938, ch. 601, 
title XI, § 1107(f), 52 Stat. 1028; June 25, 1948, ch. 
646, § 32(a), 62 Stat. 991; May 24, 1949, ch. 139, § 127, 
63 Stat. 107; Mar. 16, 1950, ch. 61, § 4(c), 64 Stat. 
21; July 14, 1952, ch. 745, § 2, 66 Stat. 632; Pub. L. 
85–726, title XIV, §§ 1401(b), 1411, Aug. 23, 1958, 72 
Stat. 806, 809; Pub. L. 85–791, § 3, Aug. 28, 1958, 72 
Stat. 942; Pub. L. 85–909, § 3, Sept. 2, 1958, 72 Stat. 
1750; Pub. L. 86–507, § 1(13), June 11, 1960, 74 Stat. 

200; Pub. L. 93–153, title IV, § 408(c), (d), Nov. 16, 
1973, 87 Stat. 591, 592; Pub. L. 93–637, title II, 
§§ 201(a), 204(b), 205(a), Jan. 4, 1975, 88 Stat. 2193, 
2200; Pub. L. 94–145, § 3, Dec. 12, 1975, 89 Stat. 801; 
Pub. L. 96–37, § 1(a), July 23, 1979, 93 Stat. 95; 
Pub. L. 96–252, § 2, May 28, 1980, 94 Stat. 374; Pub. 
L. 97–290, title IV, § 403, Oct. 8, 1982, 96 Stat. 1246; 
Pub. L. 98–620, title IV, § 402(12), Nov. 8, 1984, 98 
Stat. 3358; Pub. L. 100–86, title VII, § 715(a)(1), 
Aug. 10, 1987, 101 Stat. 655; Pub. L. 103–312, §§ 4, 6, 
9, Aug. 26, 1994, 108 Stat. 1691, 1692, 1695.) 

REFERENCES IN TEXT 

The Acts to regulate commerce, referred to in subsec. 

(a)(2), are defined in section 44 of this title. 

The Packers and Stockyards Act, 1921, as amended, 

referred to in subsec. (a)(2), is act Aug. 15, 1921, ch. 64, 

42 Stat. 159, as amended, which is classified to chapter 

9 (§ 181 et seq.) of Title 7, Agriculture. For complete 

classification of this Act to the Code, see section 181 of 

Title 7 and Tables. 

The Antitrust Acts, referred to in subsec. (e), are de-

fined in section 44 of this title. 

CODIFICATION 

In subsec. (a)(2), ‘‘part A of subtitle VII of title 49’’ 

substituted for ‘‘the Federal Aviation Act of 1958 [49 

App. U.S.C. 1301 et seq.]’’ on authority of Pub. L. 

103–272, § 6(b), July 5, 1994, 108 Stat. 1378, the first sec-

tion of which enacted subtitles II, III, and V to X of 

Title 49, Transportation. 

In subsec. (c), ‘‘section 1254 of title 28’’ substituted for 

‘‘section 240 of the Judicial Code [28 U.S.C. 347]’’ on au-

thority of act June 25, 1948, ch. 646, 62 Stat. 869, the 

first section of which enacted Title 28, Judiciary and 

Judicial Procedure. 

AMENDMENTS 

1994—Subsec. (g)(1). Pub. L. 103–312, § 6(d), substituted 

a period for ‘‘; or’’ at end. 

Subsec. (g)(2). Pub. L. 103–312, § 6(a), amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘Upon the expiration of the time allowed for filing a 

petition for certiorari, if the order of the Commission 

has been affirmed, or the petition for review dismissed 

by the court of appeals, and no petition for certiorari 

has been duly filed; or’’. 

Subsec. (g)(3). Pub. L. 103–312, § 6(b), amended par. (3) 

generally. Prior to amendment, par. (3) read as follows: 

‘‘Upon the denial of a petition for certiorari, if the 

order of the Commission has been affirmed or the peti-

tion for review dismissed by the court of appeals; or’’. 

Subsec. (g)(4). Pub. L. 103–312, § 6(c), amended par. (4) 

generally. Prior to amendment, par. (4) read as follows: 

‘‘Upon the expiration of thirty days from the date of is-

suance of the mandate of the Supreme Court, if such 

Court directs that the order of the Commission be af-

firmed or the petition for review dismissed.’’ 

Subsec. (m)(1)(B). Pub. L. 103–312, § 4(a), inserted 

‘‘, other than a consent order,’’ after ‘‘a final cease and 

desist order’’ in introductory provisions. 

Subsec. (m)(2). Pub. L. 103–312, § 4(b), inserted at end 

‘‘Upon request of any party to such an action against 

such defendant, the court shall also review the deter-

mination of law made by the Commission in the pro-

ceeding under subsection (b) of this section that the act 

or practice which was the subject of such proceeding 

constituted an unfair or deceptive act or practice in 

violation of subsection (a) of this section.’’ 

Subsec. (n). Pub. L. 103–312, § 9, added subsec. (n). 

1987—Subsec. (a)(2). Pub. L. 100–86 inserted ‘‘Federal 

credit unions described in section 57a(f)(4) of this 

title,’’ after ‘‘section 57a(f)(3) of this title,’’. 

1984—Subsec. (e). Pub. L. 98–620 struck out provision 

that such proceedings in the court of appeals had to be 

given precedence over other cases pending therein, and 

had to be in every way expedited. 

1982—Subsec. (a)(3). Pub. L. 97–290 added par. (3). 
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1980—Subsec. (b). Pub. L. 96–252 added cl. (2) and pro-

vision following cl. (2) requiring that the Commission 

determine whether to alter, modify, or set aside any 

order of the Commission in response to a request made 

by a person, partnership, or corporation under para-

graph (2) not later than 120 days after the date of the 

filing of such request. 
1979—Subsec. (a)(2). Pub. L. 96–37 added savings and 

loan institutions described in section 57a(f)(3) of this 

title to the enumeration of entities exempted from the 

Commission’s power to prevent the use of unfair meth-

ods of competition and unfair or deceptive acts or prac-

tices. 
1975—Pub. L. 93–637, § 201(a), substituted ‘‘in or affect-

ing commerce’’ for ‘‘in commerce’’ wherever appearing. 
Subsec. (a). Pub. L. 94–145 struck out pars. (2) to (5) 

which permitted fair trade pricing of articles for retail 

sale and State enactment of nonsigner provisions, and 

redesignated par. (6) as (2). 
Subsec. (m). Pub. L. 93–637, §§ 204(b), 205(a), added sub-

sec. (m). Former subsec. (m), relating to the election by 

the Commission to appear in its own name after notify-

ing and consulting with and giving the Attorney Gen-

eral 10 days to take the action proposed by the Com-

mission, was struck out. 
1973—Subsec. (l). Pub. L. 93–153, § 408(c), raised the 

maximum civil penalty for each violation to $10,000 and 

inserted provisions empowering the United States Dis-

trict Courts to grant mandatory injunctions and such 

other and further equitable relief as they might deem 

appropriate for the enforcement of final Commission 

orders. 
Subsec. (m). Pub. L. 93–153, § 408(d), added subsec. (m). 
1960—Subsec. (f). Pub. L. 86–507 substituted ‘‘mailing 

a copy thereof by registered mail or by certified mail’’ 

for ‘‘registering and mailing a copy thereof’’, and 

‘‘mailed by registered mail or by certified mail’’ for 

‘‘registered and mailed’’. 
1958—Subsec. (a)(6). Pub. L. 85–909 substituted ‘‘per-

sons, partnerships, or corporations insofar as they are 

subject to the Packers and Stockyards Act, 1921, as 

amended,’’ for ‘‘persons, partnerships or corporations 

subject to the Packers and Stockyards Act, 1921,’’. 
Pub. L. 85–726, § 1411, substituted ‘‘Federal Aviation 

Act of 1958’’ for ‘‘Civil Aeronautics Act of 1938’’. 
Subsec. (b). Pub. L. 85–791, § 3(a), struck out ‘‘the 

transcript of’’ before ‘‘the record in the proceeding’’ in 

sixth sentence. 
Subsec. (c). Pub. L. 85–791, § 3(b), in second sentence, 

substituted ‘‘transmitted by the clerk of the court to’’ 

for ‘‘served upon’’, and ‘‘Commission shall file in the 

court the record in the proceeding, as provided in sec-

tion 2112 of title 28’’ for ‘‘Commission forthwith shall 

certify and file in the court a transcript of the entire 

record in the proceeding, including all the evidence 

taken and the report and order of the Commission’’, 

and which, in third sentence struck out ‘‘and tran-

script’’ after ‘‘petition’’, inserted ‘‘concurrently with 

the Commission until the filing of the record’’ and 

struck out ‘‘upon the pleadings, evidence, and proceed-

ings set forth in such transcript’’ before ‘‘a decree af-

firming’’. 
Subsec. (d). Pub. L. 85–791, § 3(c), substituted ‘‘Upon 

the filing of the record with it the’’ for ‘‘The’’. 
1952—Subsec. (a). Act July 14, 1952, amended subsec. 

(a) generally to permit fair trade pricing of articles for 

retail sale. 
1950—Subsec. (l). Act Mar. 16, 1950, inserted last sen-

tence to make each separate violation of a cease and 

desist order as a separate offense, except that each day 

of a continuing failure to obey a final order shall be a 

separate offense. 
1938—Subsec. (a). Act June 23, 1938, inserted ‘‘air car-

riers and foreign air carriers subject to chapter 9 of 

title 49’’ in second par. 
Act Mar. 21, 1938, amended section generally. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Section 15 of Pub. L. 103–312 provided that: 
‘‘(a) IN GENERAL.—Except as provided in subsections 

(b), (c), (d), and (e), the provisions of this Act [enacting 

section 57b–5 of this title, amending this section and 

sections 53, 57a, 57b–1, 57b–2, 57c, and 58 of this title, and 

enacting provisions set out as notes under sections 57c 

and 58 of this title] shall take effect on the date of en-

actment of this Act [Aug. 26, 1994]. 
‘‘(b) APPLICABILITY OF SECTION 5.—The amendment 

made by section 5 of this Act [amending section 57a of 

this title] shall apply only to rulemaking proceedings 

initiated after the date of enactment of this Act. Such 

amendment shall not be construed to affect in any 

manner a rulemaking proceeding which was initiated 

before the date of enactment of this Act [Aug. 26, 1994]. 
‘‘(c) APPLICABILITY OF SECTION 6.—The amendments 

made by section 6 of this Act [amending this section] 

shall apply only with respect to cease and desist orders 

issued under section 5 of the Federal Trade Commission 

Act (15 U.S.C. 45) after the date of enactment of this 

Act [Aug. 26, 1994]. These amendments shall not be con-

strued to affect in any manner a cease and desist order 

which was issued before the date of enactment of this 

Act. 
‘‘(d) APPLICABILITY OF SECTIONS 7 AND 8.—The amend-

ments made by sections 7 and 8 of this Act [amending 

sections 57b–1 and 57b–2 of this title] shall apply only 

with respect to compulsory process issued after the 

date of enactment of this Act [Aug. 26, 1994]. 
‘‘(e) APPLICABILITY OF SECTION 9.—The amendments 

made by section 9 of this Act [amending this section] 

shall apply only with respect to cease and desist orders 

issued under section 5 of the Federal Trade Commission 

Act (15 U.S.C. 45), or to rules promulgated under sec-

tion 18 of the Federal Trade Commission Act (15 U.S.C. 

57a) after the date of enactment of this Act [Aug. 26, 

1994]. These amendments shall not be construed to af-

fect in any manner a cease and desist order which was 

issued, or a rule which was promulgated, before the 

date of enactment of this Act. These amendments shall 

not be construed to affect in any manner a cease and 

desist order issued after the date of enactment of this 

Act, if such order was issued pursuant to remand from 

a court of appeals or the Supreme Court of an order is-

sued by the Federal Trade Commission before the date 

of enactment of this Act.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 23 of Pub. L. 96–252 provided that: ‘‘The provi-

sions of this Act [enacting sections 57a–1 and 57b–1 to 

57b–4 of this title, amending this section and sections 

46, 50, 57a, 57c, and 58 of this title, and enacting provi-

sions set out as notes under sections 46, 57a, 57a–1, 57c, 

and 58 of this title], and the amendments made by this 

Act, shall take effect on the date of the enactment of 

this Act [May 28, 1980].’’ 

EFFECTIVE DATE OF 1975 AMENDMENTS 

Amendment by Pub. L. 94–145 effective upon expira-

tion of ninety-day period beginning on Dec. 12, 1975, see 

section 4 of Pub. L. 94–145, set out as a note under sec-

tion 1 of this title. 
Amendment by section 204(b) of Pub. L. 93–637 not ap-

plicable to any civil action commenced before Jan. 4, 

1975, see section 204(c) of Pub. L. 93–637, set out as a 

note under section 56 of this title. 
Section 205(b) of Pub. L. 93–637 provided that: ‘‘The 

amendment made by subsection (a) of this section 

[amending this section] shall not apply to any viola-

tion, act, or practice to the extent that such violation, 

act, or practice occurred before the date of enactment 

of this Act [Jan. 4, 1975].’’ 
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EFFECTIVE DATE OF 1958 AMENDMENT 

Amendment by Pub. L. 85–726 effective on 60th day 

following the date on which the Administrator of the 

Federal Aviation Agency first appointed under Pub. L. 

85–726 qualifies and takes office, see section 1505(2) of 

Pub. L. 85–726. The Administrator was appointed, quali-

fied, and took office on Oct. 31, 1958. 

EFFECTIVE DATE OF 1950 AMENDMENT 

Amendment by act Mar. 16, 1950, effective July 1, 1950, 

see note set out under section 347 of Title 21, Food and 

Drugs. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

CONGRESSIONAL FINDINGS AND DECLARATION OF PUR-

POSE COVERING GRANT OF DISTRICT SUBPENA EN-

FORCEMENT AUTHORITY AND AUTHORITY TO GRANT 

PRELIMINARY INJUNCTIVE RELIEF 

Section 408(a), (b) of Pub. L. 93–153 provided that: 

‘‘(a)(1) The Congress hereby finds that the investiga-

tive and law enforcement responsibilities of the Fed-

eral Trade Commission have been restricted and ham-

pered because of inadequate legal authority to enforce 

subpenas and to seek preliminary injunctive relief to 

avoid unfair competitive practices. 

‘‘(2) The Congress further finds that as a direct result 

of this inadequate legal authority significant delays 

have occurred in a major investigation into the legal-

ity of the structure, conduct, and activities of the pe-

troleum industry, as well as in other major investiga-

tions designed to protect the public interest. 

‘‘(b) It is the purpose of this Act [amending this sec-

tion and sections 46, 53, and 56 of this title] to grant the 

Federal Trade Commission the requisite authority to 

insure prompt enforcement of the laws the Commission 

administers by granting statutory authority to di-

rectly enforce subpenas issued by the Commission and 

to seek preliminary injunctive relief to avoid unfair 

competitive practices.’’ 

PURPOSE OF ACT JULY 14, 1952 

Section 1 of act July 14, 1952, provided: ‘‘That it is the 

purpose of this Act [amending this section] to protect 

the rights of States under the United States Constitu-

tion to regulate their internal affairs and more particu-

larly to enact statutes and laws, and to adopt policies, 

which authorize contracts and agreements prescribing 

minimum or stipulated prices for the resale of com-

modities and to extend the minimum or stipulated 

prices prescribed by such contracts and agreements to 

persons who are not parties thereto. It is the further 

purpose of this Act to permit such statutes, laws, and 

public policies to apply to commodities, contracts, 

agreements, and activities in or affecting interstate or 

foreign commerce.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1, 16a, 18a, 37a, 

45a, 52, 53, 56, 57a, 57b, 57b–1, 1456, 1679h, 1681s, 2310, 2823, 

4002, 4021, 4301, 4404, 5711, 5721, 6211, 6501, 6701 of this 

title; title 7 sections 193, 228b–2; title 12 sections 1831u, 

1841; title 16 sections 824k, 1385; title 17 section 109; title 

21 sections 347b, 378; title 39 section 3009; title 42 section 

6303; title 47 section 303c; title 49 section 32908; title 50 

App. section 2158. 

§ 45a. Labels on products 

To the extent any person introduces, delivers 
for introduction, sells, advertises, or offers for 
sale in commerce a product with a ‘‘Made in the 
U.S.A.’’ or ‘‘Made in America’’ label, or the 

equivalent thereof, in order to represent that 
such product was in whole or substantial part of 
domestic origin, such label shall be consistent 
with decisions and orders of the Federal Trade 
Commission issued pursuant to section 45 of this 
title. This section only applies to such labels. 
Nothing in this section shall preclude the appli-
cation of other provisions of law relating to la-
beling. The Commission may periodically con-
sider an appropriate percentage of imported 
components which may be included in the prod-
uct and still be reasonably consistent with such 
decisions and orders. Nothing in this section 
shall preclude use of such labels for products 
that contain imported components under the 
label when the label also discloses such informa-
tion in a clear and conspicuous manner. The 
Commission shall administer this section pursu-
ant to section 45 of this title and may from time 
to time issue rules pursuant to section 553 of 
title 5 for such purpose. If a rule is issued, such 
violation shall be treated by the Commission as 
a violation of a rule under section 57a of this 
title regarding unfair or deceptive acts or prac-
tices. This section shall be effective upon publi-
cation in the Federal Register of a Notice of the 
provisions of this section. The Commission shall 
publish such notice within six months after Sep-
tember 13, 1994. 

(Pub. L. 103–322, title XXXII, § 320933, Sept. 13, 
1994, 108 Stat. 2135.) 

CODIFICATION 

Section was enacted as part of the Violent Crime 

Control and Law Enforcement Act of 1994, and not as 

part of the Federal Trade Commission Act which com-

prises this subchapter. 

§ 46. Additional powers of Commission 

The Commission shall also have power— 

(a) Investigation of persons, partnerships, or cor-
porations 

To gather and compile information concern-
ing, and to investigate from time to time the or-
ganization, business, conduct, practices, and 
management of any person, partnership, or cor-
poration engaged in or whose business affects 
commerce, excepting banks, savings and loan in-
stitutions described in section 57a(f)(3) of this 
title, Federal credit unions described in section 
57a(f)(4) of this title, and common carriers sub-
ject to the Act to regulate commerce, and its re-
lation to other persons, partnerships, and cor-
porations. 

(b) Reports of persons, partnerships, and cor-
porations 

To require, by general or special orders, per-
sons, partnerships, and corporations, engaged in 
or whose business affects commerce, excepting 
banks, savings and loan institutions described in 
section 57a(f)(3) of this title, Federal credit 
unions described in section 57a(f)(4) of this title, 
and common carriers subject to the Act to regu-
late commerce, or any class of them, or any of 
them, respectively, to file with the Commission 
in such form as the Commission may prescribe 
annual or special, or both annual and special, re-
ports or answers in writing to specific questions, 
furnishing to the Commission such information 
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as it may require as to the organization, busi-
ness, conduct, practices, management, and rela-
tion to other corporations, partnerships, and in-
dividuals of the respective persons, partnerships, 
and corporations filing such reports or answers 
in writing. Such reports and answers shall be 
made under oath, or otherwise, as the Commis-
sion may prescribe, and shall be filed with the 
Commission within such reasonable period as 
the Commission may prescribe, unless addi-
tional time be granted in any case by the Com-
mission. 

(c) Investigation of compliance with antitrust de-
crees 

Whenever a final decree has been entered 
against any defendant corporation in any suit 
brought by the United States to prevent and re-
strain any violation of the antitrust Acts, to 
make investigation, upon its own initiative, of 
the manner in which the decree has been or is 
being carried out, and upon the application of 
the Attorney General it shall be its duty to 
make such investigation. It shall transmit to 
the Attorney General a report embodying its 
findings and recommendations as a result of any 
such investigation, and the report shall be made 
public in the discretion of the Commission. 

(d) Investigations of violations of antitrust stat-
utes 

Upon the direction of the President or either 
House of Congress to investigate and report the 
facts relating to any alleged violations of the 
antitrust Acts by any corporation. 

(e) Readjustment of business of corporations vio-
lating antitrust statutes 

Upon the application of the Attorney General 
to investigate and make recommendations for 
the readjustment of the business of any corpora-
tion alleged to be violating the antitrust Acts in 
order that the corporation may thereafter main-
tain its organization, management, and conduct 
of business in accordance with law. 

(f) Publication of information; reports 

To make public from time to time such por-
tions of the information obtained by it here-
under as are in the public interest; and to make 
annual and special reports to the Congress and 
to submit therewith recommendations for addi-
tional legislation; and to provide for the publi-
cation of its reports and decisions in such form 
and manner as may be best adapted for public 
information and use: Provided, That the Com-
mission shall not have any authority to make 
public any trade secret or any commercial or fi-
nancial information which is obtained from any 
person and which is privileged or confidential, 
except that the Commission may disclose such 
information to officers and employees of appro-
priate Federal law enforcement agencies or to 
any officer or employee of any State law en-
forcement agency upon the prior certification of 
an officer of any such Federal or State law en-
forcement agency that such information will be 
maintained in confidence and will be used only 
for official law enforcement purposes. 

(g) Classification of corporations; regulations 

From time to time classify corporations and 
(except as provided in section 57a(a)(2) of this 

title) to make rules and regulations for the pur-
pose of carrying out the provisions of this sub-
chapter. 

(h) Investigations of foreign trade conditions; re-
ports 

To investigate, from time to time, trade con-
ditions in and with foreign countries where asso-
ciations, combinations, or practices of manufac-
turers, merchants, or traders, or other condi-
tions, may affect the foreign trade of the United 
States, and to report to Congress thereon, with 
such recommendations as it deems advisable. 

(i) Investigations of foreign antitrust law viola-
tions 

With respect to the International Antitrust 
Enforcement Assistance Act of 1994 [15 U.S.C. 
6201 et seq.], to conduct investigations of pos-
sible violations of foreign antitrust laws (as de-
fined in section 12 of such Act [15 U.S.C. 6211]). 

Provided, That the exception of ‘‘banks, savings 
and loan institutions described in section 
57a(f)(3) of this title, Federal credit unions de-
scribed in section 57a(f)(4) of this title, and com-
mon carriers subject to the Act to regulate com-
merce’’ from the Commission’s powers defined in 
clauses (a) and (b) of this section, shall not be 
construed to limit the Commission’s authority 
to gather and compile information, to inves-
tigate, or to require reports or answers from, 
any person, partnership, or corporation to the 
extent that such action is necessary to the in-
vestigation of any person, partnership, or cor-
poration, group of persons, partnerships, or cor-
porations, or industry which is not engaged or is 
engaged only incidentally in banking, in busi-
ness as a savings and loan institution, in busi-
ness as a Federal credit union, or in business as 
a common carrier subject to the Act to regulate 
commerce. 

The Commission shall establish a plan de-
signed to substantially reduce burdens imposed 
upon small businesses as a result of require-
ments established by the Commission under 
clause (b) relating to the filing of quarterly fi-
nancial reports. Such plan shall (1) be estab-
lished after consultation with small businesses 
and persons who use the information contained 
in such quarterly financial reports; (2) provide 
for a reduction of the number of small busi-
nesses required to file such quarterly financial 
reports; and (3) make revisions in the forms used 
for such quarterly financial reports for the pur-
pose of reducing the complexity of such forms. 
The Commission, not later than December 31, 
1980, shall submit such plan to the Committee 
on Commerce, Science, and Transportation of 
the Senate and to the Committee on Energy and 
Commerce of the House of Representatives. 
Such plan shall take effect not later than Octo-
ber 31, 1981. 

No officer or employee of the Commission or 
any Commissioner may publish or disclose infor-
mation to the public, or to any Federal agency, 
whereby any line-of-business data furnished by a 
particular establishment or individual can be 
identified. No one other than designated sworn 
officers and employees of the Commission may 
examine the line-of-business reports from indi-
vidual firms, and information provided in the 
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line-of-business program administered by the 
Commission shall be used only for statistical 
purposes. Information for carrying out specific 
law enforcement responsibilities of the Commis-
sion shall be obtained under practices and proce-
dures in effect on May 28, 1980, or as changed by 
law. 

Nothing in this section (other than the provi-
sions of clause (c) and clause (d)) shall apply to 
the business of insurance, except that the Com-
mission shall have authority to conduct studies 
and prepare reports relating to the business of 
insurance. The Commission may exercise such 
authority only upon receiving a request which is 
agreed to by a majority of the members of the 
Committee on Commerce, Science, and Trans-
portation of the Senate or the Committee on 
Energy and Commerce of the House of Rep-
resentatives. The authority to conduct any such 
study shall expire at the end of the Congress 
during which the request for such study was 
made. 

(Sept. 26, 1914, ch. 311, § 6, 38 Stat. 721; Pub. L. 
93–153, title IV, § 408(e), Nov. 16, 1973, 87 Stat. 592; 
Pub. L. 93–637, title II, §§ 201(b), 202(b), 203(a), 
Jan. 4, 1975, 88 Stat. 2193, 2198; Pub. L. 96–37, 
§ 1(b), July 23, 1979, 93 Stat. 95; Pub. L. 96–252, 
§§ 3–5(a), May 28, 1980, 94 Stat. 374, 375; Pub. L. 
100–86, title VII, § 715(a), (b), Aug. 10, 1987, 101 
Stat. 655; Pub. L. 103–437, § 5(a), Nov. 2, 1994, 108 
Stat. 4582; Pub. L. 103–438, § 3(e)(2)(A), Nov. 2, 
1994, 108 Stat. 4598.) 

REFERENCES IN TEXT 

The Act to regulate commerce, referred to in subsecs. 

(a), (b), and the proviso following subsec. (h), is defined 

in section 44 of this title. 
The antitrust Acts, referred to in subsecs. (c) to (e), 

are defined in section 44 of this title. 
The International Antitrust Enforcement Assistance 

Act of 1994, referred to in subsec. (i), is Pub. L. 103–438, 

Nov. 2, 1994, 108 Stat. 4597, which is classified prin-

cipally to chapter 88 (§ 6201 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 6201 of this title 

and Tables. 

AMENDMENTS 

1994—Pub. L. 103–437, in first and third undesignated 

pars. following proviso after subsec. (h), substituted 

‘‘Committee on Energy and Commerce’’ for ‘‘Commit-

tee on Interstate and Foreign Commerce’’. 
Subsec. (i). Pub. L. 103–438 added subsec. (i). 

1987—Subsecs. (a), (b). Pub. L. 100–86, § 715(a)(1), (2), 

inserted reference to Federal credit unions described in 

section 57a(f)(4) of this title. 

Pub. L. 100–86, § 715(b), in proviso following subsec. 

(h), inserted reference to Federal credit unions de-

scribed in section 57a(f)(4) of this title and reference to 

in business as a Federal credit union. 

1980—Subsec. (f). Pub. L. 96–252, § 3(a), substituted ‘‘as 

are’’ for ‘‘, except trade secrets and names of cus-

tomers, as it shall deem expedient’’ and inserted pro-

viso restricting Commission’s authority to make public 

trade secrets or commercial or financial information 

which is obtained from any person and which is privi-

leged or confidential. 

Pub. L. 96–252, §§ 3(b)–5(a), inserted three undesig-

nated paragraphs following subsec. (h) requiring the 

Commission to establish a plan to reduce burdens im-

posed upon small businesses by the quarterly financial 

reporting requirements under subsec. (b) of this sec-

tion, prohibiting Commissioners and officers and em-

ployees of the Commission from publishing or disclos-

ing information whereby line-of-business data fur-

nished by particular establishments or individuals can 

be identified, and, with certain exceptions, making this 

section inapplicable to the business of insurance. 

1979—Subsecs. (a), (b). Pub. L. 96–37, § 1(b)(1), (2), in-

serted reference to savings and loan institutions de-

scribed in section 57a(f)(3) of this title. 

Pub. L. 96–37, § 1(b)(3), in proviso following subsec. (h), 

inserted references to savings and loan institutions and 

to persons, partnerships, corporations, groups of per-

sons, partnerships, or corporations or industries that 

are not engaged or are engaged only incidentally in 

business as savings and loan institutions. 

1975—Subsec. (a). Pub. L. 93–637, §§ 201(b), 203(a)(1), 

substituted ‘‘in or whose business affects commerce’’ 

for ‘‘in commerce’’, ‘‘person, partnership, or corpora-

tion’’ for ‘‘corporation’’, and ‘‘persons, partnerships, 

and corporations’’ for ‘‘corporations and to individuals, 

associations, and partnerships’’. 

Subsec. (b). Pub. L. 93–637, §§ 201(b), 203(a)(2), sub-

stituted ‘‘in or whose business affects commerce’’ for 

‘‘in commerce’’, ‘‘special orders, persons, partnerships, 

and corporations, engaged in or whose business affects 

commerce, excepting’’ for ‘‘special orders, corporations 

engaged in or whose business affects commerce, except-

ing’’, and ‘‘respective persons, partnerships, and cor-

porations’’ for ‘‘respective corporations’’. 

Subsec. (g). Pub. L. 93–637, § 202(b), inserted ‘‘(except 

as provided in section 57a(a)(2) of this title)’’ before ‘‘to 

make rules and regulations’’. 

Pub. L. 93–637, § 203(a)(3), in proviso following subsec. 

(h), substituted ‘‘any person, partnership, or corpora-

tion to the extent that such action is necessary to the 

investigation of any person, partnership, or corpora-

tion, group of persons, partnerships, or corporations,’’ 

for ‘‘any such corporation to the extent that such ac-

tion is necessary to the investigation of any corpora-

tion, group of corporations,’’. 

1973—Pub. L. 93–153 inserted proviso following subsec. 

(h) that the Commission’s investigatory powers to 

gather and compile information, investigate, and re-

quire reports or answers is not curtailed as regards 

banks and common carriers when the investigation in 

question is an investigation of a corporation, group of 

corporations, or industry not engaged or engaged only 

incidentally in banking or in business as a common 

carrier subject to the Act to regulate commerce not-

withstanding provisions excepting banks and common 

carriers subject to the Act from the exercise of the 

Commission’s power to investigate and require reports 

from corporations. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–252 effective May 28, 1980, 

see section 23 of Pub. L. 96–252, set out as a note under 

section 45 of this title. 

APPLICABILITY OF 1975 AMENDMENT TO SUBSECTION (g) 

OF THIS SECTION 

For applicability to rules promulgated or proposed 

under subsec. (g) of this section prior to Jan. 4, 1975, of 

amendment made to said subsec. (g) by section 202(b) of 

Act Jan. 4, 1975, see ‘‘Applicability’’ provisions of sec-

tion 202(c) of Act Jan. 4, 1975, set out as a note under 

section 57a of this title. 
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TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

STUDY AND EVALUATION OF EFFECTIVENESS OF STATE 

POLICIES AND PROGRAMS RELATING TO REGULATION 

OF CERTAIN HEALTH INSURANCE POLICIES 

Section 5(b) of Pub. L. 96–252 provided that: ‘‘The 

amendment made in subsection (a) [adding undesig-

nated paragraph authorizing studies and reports relat-

ing to the business of insurance] shall not be construed 

to prohibit the Federal Trade Commission from partici-

pating with the Secretary of Health and Human Serv-

ices in a comprehensive study and evaluation of the 

comparative effectiveness of various State policies and 

programs relating to the regulation of health insurance 

policies available for purchase by individuals who are 

eligible for benefits under the program of health insur-

ance benefits established in title XVIII of the Social 

Security Act [42 U.S.C. 1395 et seq.].’’ 

EX. ORD. NO. 10544. INSPECTION OF INCOME TAX RETURNS 

BY FEDERAL TRADE COMMISSION 

Ex. Ord. No. 10544, July 12, 1954, 19 F.R. 4289, provided: 

By virtue of the authority vested in me by section 

55(a) of the Internal Revenue Code (53 Stat. 29; 54 Stat. 

1008; 55 Stat. 722) and in the interest of the internal 

management of the Government, it is hereby ordered 

that corporation income tax returns made for the year 

1953 and subsequent years shall be open to inspection 

by the Federal Trade Commission as an aid in execut-

ing the powers conferred upon such Commission by the 

Federal Trade Commission Act of September 26, 1914, 38 

Stat. 717, [this subchapter], such inspection to be in ac-

cordance and upon compliance with the rules and regu-

lations prescribed by the Secretary of the Treasury in 

the Treasury decision relating to the inspection of re-

turns by the Federal Trade Commission, approved by 

me this date [T.D. 6080, 19 F.R. 4308]. 

This Executive Order shall be effective upon its filing 

for publication in the Federal Register. 

DWIGHT D. EISENHOWER. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 57b–1, 57b–2, 

57b–3, 6205 of this title; title 7 sections 198b, 222, 2146, 

3807; title 13 section 91; title 21 sections 467d, 677, 1051. 

§ 46a. Concurrent resolution essential to author-
ize investigations 

After June 16, 1933, no new investigations shall 
be initiated by the Commission as the result of 
a legislative resolution, except the same be a 
concurrent resolution of the two Houses of Con-
gress. 

(June 16, 1933, ch. 101, § 1, 48 Stat. 291.) 

CODIFICATION 

Section was not enacted as part of the Federal Trade 

Commission Act which comprises this subchapter. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 47. Reference of suits under antitrust statutes 
to Commission 

In any suit in equity brought by or under the 
direction of the Attorney General as provided in 

the antitrust Acts, the court may, upon the con-
clusion of the testimony therein, if it shall be 
then of opinion that the complainant is entitled 
to relief, refer said suit to the Commission, as a 
master in chancery, to ascertain and report an 
appropriate form of decree therein. The Commis-
sion shall proceed upon such notice to the par-
ties and under such rules of procedure as the 
court may prescribe, and upon the coming in of 
such report such exceptions may be filed and 
such proceedings had in relation thereto as upon 
the report of a master in other equity causes, 
but the court may adopt or reject such report, in 
whole or in part, and enter such decree as the 
nature of the case may in its judgment require. 

(Sept. 26, 1914, ch. 311, § 7, 38 Stat. 722.) 

REFERENCES IN TEXT 

The words ‘‘In any suit in equity brought by or under 

the direction of the Attorney General as provided in 

the antitrust Acts’’ have reference to actions under 

sections 4, 9, and 25 of this title. 

The antitrust Acts, referred to in text, are defined in 

section 44 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 48. Information and assistance from depart-
ments 

The several departments and bureaus of the 
Government when directed by the President 
shall furnish the Commission, upon its request, 
all records, papers, and information in their pos-
session relating to any corporation subject to 
any of the provisions of this subchapter, and 
shall detail from time to time such officials and 
employees to the Commission as he may direct. 

(Sept. 26, 1914, ch. 311, § 8, 38 Stat. 722.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 sections 198b, 222, 

610, 2146, 3807; title 21 sections 467d, 677, 1051. 

§ 49. Documentary evidence; depositions; wit-
nesses 

For the purposes of this subchapter the Com-
mission, or its duly authorized agent or agents, 
shall at all reasonable times have access to, for 
the purpose of examination, and the right to 
copy any documentary evidence of any person, 
partnership, or corporation being investigated 
or proceeded against; and the Commission shall 
have power to require by subpoena the attend-
ance and testimony of witnesses and the produc-
tion of all such documentary evidence relating 
to any matter under investigation. Any member 
of the Commission may sign subpoenas, and 
members and examiners of the Commission may 
administer oaths and affirmations, examine wit-
nesses, and receive evidence. 
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Such attendance of witnesses, and the produc-
tion of such documentary evidence, may be re-
quired from any place in the United States, at 
any designated place of hearing. And in case of 
disobedience to a subpoena the Commission may 
invoke the aid of any court of the United States 
in requiring the attendance and testimony of 
witnesses and the production of documentary 
evidence. 

Any of the district courts of the United States 
within the jurisdiction of which such inquiry is 
carried on may, in case of contumacy or refusal 
to obey a subpoena issued to any person, part-
nership, or corporation issue an order requiring 
such person, partnership, or corporation to ap-
pear before the Commission, or to produce docu-
mentary evidence if so ordered, or to give evi-
dence touching the matter in question; and any 
failure to obey such order of the court may be 
punished by such court as a contempt thereof. 

Upon the application of the Attorney General 
of the United States, at the request of the Com-
mission, the district courts of the United States 
shall have jurisdiction to issue writs of manda-
mus commanding any person, partnership, or 
corporation to comply with the provisions of 
this subchapter or any order of the Commission 
made in pursuance thereof. 

The Commission may order testimony to be 
taken by deposition in any proceeding or inves-
tigation pending under this subchapter at any 
stage of such proceeding or investigation. Such 
depositions may be taken before any person des-
ignated by the commission and having power to 
administer oaths. Such testimony shall be re-
duced to writing by the person taking the depo-
sition, or under his direction, and shall then be 
subscribed by the deponent. Any person may be 
compelled to appear and depose and to produce 
documentary evidence in the same manner as 
witnesses may be compelled to appear and tes-
tify and produce documentary evidence before 
the Commission as hereinbefore provided. 

Witnesses summoned before the Commission 
shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United States 
and witnesses whose depositions are taken and 
the persons taking the same shall severally be 
entitled to the same fees as are paid for like 
services in the courts of the United States. 

(Sept. 26, 1914, ch. 311, § 9, 38 Stat. 722; Pub. L. 
91–452, title II, § 211, Oct. 15, 1970, 84 Stat. 929; 
Pub. L. 93–637, title II, § 203(b), Jan. 4, 1975, 88 
Stat. 2198.) 

AMENDMENTS 

1975—First par. Pub. L. 93–637, § 203(b)(1), substituted 

‘‘person, partnership, or corporation’’ for ‘‘corpora-

tion’’. 
Third par. Pub. L. 93–637, § 203(b)(2), substituted ‘‘per-

son, partnership, or corporation’’ for ‘‘corporation or 

other person’’ wherever appearing. 
Fourth par. Pub. L. 93–637, § 203(b)(3), substituted 

‘‘person, partnership, or corporation’’ for ‘‘person or 

corporation’’. 
1970—Seventh par. Pub. L. 91–452 struck out provi-

sions which granted immunity from prosecution for 

any natural person testifying or producing evidence, 

documentary or otherwise, before the commission in 

obedience to a subpoena issued by it. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 57b–1 of this 

title; title 7 sections 198b, 222, 610, 1636, 2146, 3807; title 

21 sections 467d, 677, 1051; title 26 section 5274; title 27 

section 202; title 29 sections 177, 209, 521, 1134, 1862, 2004, 

2933; title 33 sections 907, 944; title 42 section 7255; title 

50 App. section 1983. 

§ 50. Offenses and penalties 

Any person who shall neglect or refuse to at-
tend and testify, or to answer any lawful inquiry 
or to produce any documentary evidence, if in 
his power to do so, in obedience to an order of a 
district court of the United States directing 
compliance with the subpoena or lawful require-
ment of the Commission, shall be guilty of an 
offense and upon conviction thereof by a court 
of competent jurisdiction shall be punished by a 
fine of not less than $1,000 nor more than $5,000, 
or by imprisonment for not more than one year, 
or by both such fine and imprisonment. 

Any person who shall willfully make, or cause 
to be made, any false entry or statement of fact 
in any report required to be made under this 
subchapter, or who shall willfully make, or 
cause to be made, any false entry in any ac-
count, record, or memorandum kept by any per-
son, partnership, or corporation subject to this 
subchapter, or who shall willfully neglect or fail 
to make, or to cause to be made, full, true, and 
correct entries in such accounts, records, or 
memoranda of all facts and transactions apper-
taining to the business of such person, partner-
ship, or corporation, or who shall willfully re-
move out of the jurisdiction of the United 
States, or willfully mutilate, alter, or by any 
other means falsify any documentary evidence 
of such person, partnership, or corporation, or 
who shall willfully refuse to submit to the Com-
mission or to any of its authorized agents, for 
the purpose of inspection and taking copies, any 
documentary evidence of such person, partner-
ship, or corporation in his possession or within 
his control, shall be deemed guilty of an offense 
against the United States, and shall be subject, 
upon conviction in any court of the United 
States of competent jurisdiction, to a fine of not 
less than $1,000 nor more than $5,000, or to im-
prisonment for a term of not more than three 
years, or to both such fine and imprisonment. 

If any persons, partnership, or corporation re-
quired by this subchapter to file any annual or 
special report shall fail so to do within the time 
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fixed by the Commission for filing the same, and 
such failure shall continue for thirty days after 
notice of such default, the corporation shall for-
feit to the United States the sum of $100 for each 
and every day of the continuance of such failure, 
which forfeiture shall be payable into the Treas-
ury of the United States, and shall be recover-
able in a civil suit in the name of the United 
States brought in the case of a corporation or 
partnership in the district where the corpora-
tion or partnership has its principal office or in 
any district in which it shall do business, and in 
the case of any person in the district where such 
person resides or has his principal place of busi-
ness. It shall be the duty of the various United 
States attorneys, under the direction of the At-
torney General of the United States, to pros-
ecute for the recovery of the forfeitures. The 
costs and expenses of such prosecution shall be 
paid out of the appropriation for the expenses of 
the courts of the United States. 

Any officer or employee of the Commission 
who shall make public any information obtained 
by the Commission without its authority, unless 
directed by a court, shall be deemed guilty of a 
misdemeanor, and, upon conviction thereof, 
shall be punished by a fine not exceeding $5,000, 
or by imprisonment not exceeding one year, or 
by fine and imprisonment, in the discretion of 
the court. 

(Sept. 26, 1914, ch. 311, § 10, 38 Stat. 723; June 25, 
1948, ch. 646, § 1, 62 Stat. 909; Pub. L. 93–637, title 
II, § 203(c), Jan. 4, 1975, 88 Stat. 2199; Pub. L. 
96–252, § 6, May 28, 1980, 94 Stat. 376.) 

AMENDMENTS 

1980—First par. Pub. L. 96–252 inserted ‘‘any’’ after 

‘‘produce’’ and ‘‘an order of a district court of the 

United States directing compliance with’’ after ‘‘obedi-

ence to’’. 
1975—Second par. Pub. L. 93–637, § 203(c)(1), sub-

stituted ‘‘person, partnership, or corporation’’ for ‘‘cor-

poration’’ wherever appearing. 
Third par. Pub. L. 93–637, § 203(c)(2), substituted ‘‘If 

any persons, partnership, or corporation’’ for ‘‘If any 

corporation’’, and ‘‘in the case of a corporation or part-

nership in the district where the corporation or part-

nership has its principal office or in any district in 

which it shall do business, and in the case of any person 

in the district where such person resides or has his 

principal place of business’’ for ‘‘in the district where 

the corporation has its principal office or in any dis-

trict in which it shall do business’’. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, substituted 

‘‘United States attorneys’’ for ‘‘district attorneys’’. See 

section 541 et seq. of Title 28, Judiciary and Judicial 

Procedure. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–252 effective May 28, 1980, 

see section 23 of Pub. L. 96–252, set out as a note under 

section 45 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 sections 198b, 222, 

610, 1636, 2146, 3807; title 21 sections 467d, 677, 1051; title 

26 section 5274; title 27 section 202; title 29 sections 177, 

209, 521, 1134, 1862, 2004; title 33 sections 907, 944; title 50 

App. 1983. 

§ 51. Effect on other statutory provisions 

Nothing contained in this subchapter shall be 
construed to prevent or interfere with the en-
forcement of the provisions of the antitrust Acts 
or the Acts to regulate commerce, nor shall any-
thing contained in this subchapter be construed 
to alter, modify, or repeal the said antitrust 
Acts or the Acts to regulate commerce or any 
part or parts thereof. 

(Sept. 26, 1914, ch. 311, § 11, 38 Stat. 724.) 

REFERENCES IN TEXT 

The antitrust Acts, referred to in text, are defined in 

section 44 of this title. 

The Acts to regulate commerce, referred to in text, 

are defined in section 44 of this title. 

§ 52. Dissemination of false advertisements 

(a) Unlawfulness 

It shall be unlawful for any person, partner-
ship, or corporation to disseminate, or cause to 
be disseminated, any false advertisement— 

(1) By United States mails, or in or having 
an effect upon commerce, by any means, for 
the purpose of inducing, or which is likely to 
induce, directly or indirectly the purchase of 
food, drugs, devices, services, or cosmetics; or 

(2) By any means, for the purpose of induc-
ing, or which is likely to induce, directly or 
indirectly, the purchase in or having an effect 
upon commerce, of food, drugs, devices, serv-
ices, or cosmetics. 

(b) Unfair or deceptive act or practice 

The dissemination or the causing to be dis-
seminated of any false advertisement within the 
provisions of subsection (a) of this section shall 
be an unfair or deceptive act or practice in or af-
fecting commerce within the meaning of section 
45 of this title. 

(Sept. 26, 1914, ch. 311, § 12, as added Mar. 21, 1938, 
ch. 49, § 4, 52 Stat. 114; amended Pub. L. 93–637, 
title II, § 201(c), Jan. 4, 1975, 88 Stat. 2193; Pub. L. 
103–297, § 8, Aug. 16, 1994, 108 Stat. 1550.) 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–297 inserted ‘‘services,’’ 

after ‘‘devices,’’ in pars. (1) and (2). 

1975—Subsec. (a). Pub. L. 93–637 substituted ‘‘in or 

having an effect upon commerce,’’ for ‘‘in commerce’’. 

Subsec. (b). Pub. L. 93–637 substituted ‘‘in or affecting 

commerce’’ for ‘‘in commerce’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 54, 55 of this 

title; title 21 section 352. 

§ 53. False advertisements; injunctions and re-
straining orders 

(a) Power of Commission; jurisdiction of courts 

Whenever the Commission has reason to be-
lieve— 

(1) that any person, partnership, or corpora-
tion is engaged in, or is about to engage in, 
the dissemination or the causing of the dis-
semination of any advertisement in violation 
of section 52 of this title, and 
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(2) that the enjoining thereof pending the is-
suance of a complaint by the Commission 
under section 45 of this title, and until such 
complaint is dismissed by the Commission or 
set aside by the court on review, or the order 
of the Commission to cease and desist made 
thereon has become final within the meaning 
of section 45 of this title, would be to the in-
terest of the public, 

the Commission by any of its attorneys des-
ignated by it for such purpose may bring suit in 
a district court of the United States or in the 
United States court of any Territory, to enjoin 
the dissemination or the causing of the dissemi-
nation of such advertisement. Upon proper 
showing a temporary injunction or restraining 
order shall be granted without bond. Any suit 
may be brought where such person, partnership, 
or corporation resides or transacts business, or 
wherever venue is proper under section 1391 of 
title 28. In addition, the court may, if the court 
determines that the interests of justice require 
that any other person, partnership, or corpora-
tion should be a party in such suit, cause such 
other person, partnership, or corporation to be 
added as a party without regard to whether 
venue is otherwise proper in the district in 
which the suit is brought. In any suit under this 
section, process may be served on any person, 
partnership, or corporation wherever it may be 
found. 

(b) Temporary restraining orders; preliminary 
injunctions 

Whenever the Commission has reason to be-
lieve— 

(1) that any person, partnership, or corpora-
tion is violating, or is about to violate, any 
provision of law enforced by the Federal Trade 
Commission, and 

(2) that the enjoining thereof pending the is-
suance of a complaint by the Commission and 
until such complaint is dismissed by the Com-
mission or set aside by the court on review, or 
until the order of the Commission made there-
on has become final, would be in the interest 
of the public— 

the Commission by any of its attorneys des-
ignated by it for such purpose may bring suit in 
a district court of the United States to enjoin 
any such act or practice. Upon a proper showing 
that, weighing the equities and considering the 
Commission’s likelihood of ultimate success, 
such action would be in the public interest, and 
after notice to the defendant, a temporary re-
straining order or a preliminary injunction may 
be granted without bond: Provided, however, 
That if a complaint is not filed within such pe-
riod (not exceeding 20 days) as may be specified 
by the court after issuance of the temporary re-
straining order or preliminary injunction, the 
order or injunction shall be dissolved by the 
court and be of no further force and effect: Pro-

vided further, That in proper cases the Commis-
sion may seek, and after proper proof, the court 
may issue, a permanent injunction. Any suit 
may be brought where such person, partnership, 
or corporation resides or transacts business, or 
wherever venue is proper under section 1391 of 
title 28. In addition, the court may, if the court 

determines that the interests of justice require 
that any other person, partnership, or corpora-
tion should be a party in such suit, cause such 
other person, partnership, or corporation to be 
added as a party without regard to whether 
venue is otherwise proper in the district in 
which the suit is brought. In any suit under this 
section, process may be served on any person, 
partnership, or corporation wherever it may be 
found. 

(c) Service of process; proof of service 

Any process of the Commission under this sec-
tion may be served by any person duly author-
ized by the Commission— 

(1) by delivering a copy of such process to 
the person to be served, to a member of the 
partnership to be served, or to the president, 
secretary, or other executive officer or a direc-
tor of the corporation to be served; 

(2) by leaving a copy of such process at the 
residence or the principal office or place of 
business of such person, partnership, or cor-
poration; or 

(3) by mailing a copy of such process by reg-
istered mail or certified mail addressed to 
such person, partnership, or corporation at 
his, or her, or its residence, principal office, or 
principal place or business. 

The verified return by the person serving such 
process setting forth the manner of such service 
shall be proof of the same. 

(d) Exception of periodical publications 

Whenever it appears to the satisfaction of the 
court in the case of a newspaper, magazine, peri-
odical, or other publication, published at regular 
intervals— 

(1) that restraining the dissemination of a 
false advertisement in any particular issue of 
such publication would delay the delivery of 
such issue after the regular time therefor, and 

(2) that such delay would be due to the 
method by which the manufacture and dis-
tribution of such publication is customarily 
conducted by the publisher in accordance with 
sound business practice, and not to any meth-
od or device adopted for the evasion of this 
section or to prevent or delay the issuance of 
an injunction or restraining order with respect 
to such false advertisement or any other ad-
vertisement, 

the court shall exclude such issue from the oper-
ation of the restraining order or injunction. 

(Sept. 26, 1914, ch. 311, § 13, as added Mar. 21, 1938, 
ch. 49, § 4, 52 Stat. 114; amended Pub. L. 93–153, 
title IV, § 408(f), Nov. 16, 1973, 87 Stat. 592; Pub. 
L. 103–312, § 10, Aug. 26, 1994, 108 Stat. 1695.) 

AMENDMENTS 

1994—Subsecs. (a), (b). Pub. L. 103–312, § 10(a), in con-

cluding provisions, substituted ‘‘Any suit may be 

brought where such person, partnership, or corporation 

resides or transacts business, or wherever venue is 

proper under section 1391 of title 28. In addition, the 

court may, if the court determines that the interests of 

justice require that any other person, partnership, or 

corporation should be a party in such suit, cause such 

other person, partnership, or corporation to be added as 

a party without regard to whether venue is otherwise 

proper in the district in which the suit is brought. In 

any suit under this section, process may be served on 
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any person, partnership, or corporation wherever it 

may be found.’’ for ‘‘Any such suit shall be brought in 

the district in which such person, partnership, or cor-

poration resides or transacts business.’’ 
Subsecs. (c), (d). Pub. L. 103–312, § 10(b), added subsec. 

(c) and redesignated former subsec. (c) as (d). 
1973—Subsecs. (b), (c). Pub. L. 93–153 added subsec. (b) 

and redesignated former subsec. (b) as (c). 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 55, 56, 6107 of 

this title; title 21 sections 352, 378. 

§ 54. False advertisements; penalties 

(a) Imposition of penalties 

Any person, partnership, or corporation who 
violates any provision of section 52(a) of this 
title shall, if the use of the commodity adver-
tised may be injurious to health because of re-
sults from such use under the conditions pre-
scribed in the advertisement thereof, or under 
such conditions as are customary or usual, or if 
such violation is with intent to defraud or mis-
lead, be guilty of a misdemeanor, and upon con-
viction shall be punished by a fine of not more 
than $5,000 or by imprisonment for not more 
than six months, or by both such fine and im-
prisonment; except that if the conviction is for 
a violation committed after a first conviction of 
such person, partnership, or corporation, for any 
violation of such section, punishment shall be 
by a fine of not more than $10,000 or by impris-
onment for not more than one year, or by both 
such fine and imprisonment: Provided, That for 
the purposes of this section meats and meat food 
products duly inspected, marked, and labeled in 
accordance with rules and regulations issued 
under the Meat Inspection Act [21 U.S.C. 601 et 
seq.] shall be conclusively presumed not injuri-
ous to health at the time the same leave official 
‘‘establishments.’’ 

(b) Exception of advertising medium or agency 

No publisher, radio-broadcast licensee, or 
agency or medium for the dissemination of ad-
vertising, except the manufacturer, packer, dis-
tributor, or seller of the commodity to which 
the false advertisement relates, shall be liable 
under this section by reason of the dissemina-
tion by him of any false advertisement, unless 
he has refused, on the request of the Commis-
sion, to furnish the Commission the name and 
post-office address of the manufacturer, packer, 
distributor, seller, or advertising agency, resid-
ing in the United States, who caused him to dis-
seminate such advertisement. No advertising 
agency shall be liable under this section by rea-
son of the causing by it of the dissemination of 
any false advertisement, unless it has refused, 
on the request of the Commission, to furnish the 
Commission the name and post-office address of 
the manufacturer, packer, distributor, or seller, 
residing in the United States, who caused it to 
cause the dissemination of such advertisement. 

(Sept. 26, 1914, ch. 311, § 14, as added Mar. 21, 1938, 
ch. 49, § 4, 52 Stat. 114.) 

REFERENCES IN TEXT 

The Meat Inspection Act, referred to in subsec. (a), is 
act Mar. 4, 1907, ch. 2907, titles I to IV, as added Dec. 
15, 1967, Pub. L. 90–201, 81 Stat. 584, as amended, which 
is classified to subchapters I to IV (§ 601 et seq.) of chap-
ter 12 of Title 21, Food and Drugs. For complete classi-
fication of this Act to the Code, see Short Title note 
set out under section 601 of Title 21 and Tables. 

EFFECTIVE DATE 

Section 5(b) of act Mar. 21, 1938, provided: ‘‘Section 14 
of the Federal Trade Commission Act [this section] 
added to such Act by section 4 of this Act, shall take 
effect on the expiration of sixty days after the date of 
the enactment of this Act [Mar. 21, 1938].’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such 
Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 
41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 55 of this title; 
title 21 section 352. 

§ 55. Additional definitions 

For the purposes of sections 52 to 54 of this 
title— 

(a) False advertisement 

(1) The term ‘‘false advertisement’’ means an 
advertisement, other than labeling, which is 
misleading in a material respect; and in deter-
mining whether any advertisement is mislead-
ing, there shall be taken into account (among 
other things) not only representations made or 
suggested by statement, word, design, device, 
sound, or any combination thereof, but also the 
extent to which the advertisement fails to re-
veal facts material in the light of such represen-
tations or material with respect to consequences 
which may result from the use of the commod-
ity to which the advertisement relates under the 
conditions prescribed in said advertisement, or 
under such conditions as are customary or 
usual. No advertisement of a drug shall be 
deemed to be false if it is disseminated only to 
members of the medical profession, contains no 
false representation of a material fact, and in-
cludes, or is accompanied in each instance by 
truthful disclosure of, the formula showing 
quantitatively each ingredient of such drug. 

(2) In the case of oleomargarine or margarine 
an advertisement shall be deemed misleading in 
a material respect if in such advertisement rep-
resentations are made or suggested by state-
ment, word, grade designation, design, device, 
symbol, sound, or any combination thereof, that 
such oleomargarine or margarine is a dairy 
product, except that nothing contained herein 
shall prevent a truthful, accurate, and full 
statement in any such advertisement of all the 
ingredients contained in such oleomargarine or 
margarine. 

(b) Food 

The term ‘‘food’’ means (1) articles used for 
food or drink for man or other animals, (2) chew-
ing gum, and (3) articles used for components of 
any such article. 

(c) Drug 

The term ‘‘drug’’ means (1) articles recognized 
in the official United States Pharmacopoeia, of-
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ficial Homoeopathic Pharmacopoeia of the 
United States, or official National Formulary, 
or any supplement to any of them; and (2) arti-
cles intended for use in the diagnosis, cure, miti-
gation, treatment, or prevention of disease in 
man or other animals; and (3) articles (other 
than food) intended to affect the structure or 
any function of the body of man or other ani-
mals; and (4) articles intended for use as a com-
ponent of any article specified in clause (1), (2), 
or (3); but does not include devices or their com-
ponents, parts, or accessories. 

(d) Device 

The term ‘‘device’’ (except when used in sub-
section (a) of this section) means an instrument, 
apparatus, implement, machine, contrivance, 
implant, in vitro reagent, or other similar or re-
lated article, including any component, part, or 
accessory, which is— 

(1) recognized in the official National For-
mulary, or the United States Pharmacopeia, 
or any supplement to them, 

(2) intended for use in the diagnosis of dis-
ease or other conditions, or in the cure, miti-
gation, treatment, or prevention of disease, in 
man or other animals, or 

(3) intended to affect the structure or any 
function of the body of man or other animals, 
and 

which does not achieve any of its principal in-
tended purposes through chemical action within 
or on the body of man or other animals and 
which is not dependent upon being metabolized 
for the achievement of any of its principal in-
tended purposes. 

(e) Cosmetic 

The term ‘‘cosmetic’’ means (1) articles to be 
rubbed, poured, sprinkled, or sprayed on, intro-
duced into, or otherwise applied to the human 
body or any part thereof intended for cleansing, 
beautifying, promoting attractiveness, or alter-
ing the appearance, and (2) articles intended for 
use as a component of any such article; except 
that such term shall not include soap. 

(f) Oleomargarine or margarine 

For the purposes of this section and section 
347 of title 21, the term ‘‘oleomargarine’’ or 
‘‘margarine’’ includes— 

(1) all substances, mixtures, and compounds 
known as oleomargarine or margarine; 

(2) all substances, mixtures, and compounds 
which have a consistence similar to that of 
butter and which contain any edible oils or 
fats other than milk fat if made in imitation 
or semblance of butter. 

(Sept. 26, 1914, ch. 311, § 15, as added Mar. 21, 1938, 
ch. 49, § 4, 52 Stat. 114; amended Mar. 16, 1950, ch. 
61, § 4(a), (b), 64 Stat. 21; Pub. L. 94–295, 
§ 3(a)(1)(B), May 28, 1976, 90 Stat. 575.) 

AMENDMENTS 

1976—Subsec. (d). Pub. L. 94–295 expanded definition 

of ‘‘device’’ to include implements, machines, implants, 

in vitro reagents, and other similar or related articles, 

added recognition in the National Formulary or the 

United States Pharmacopeia, or any supplement to the 

Formulary or Pharmacopeia, to the enumeration of 

conditions under which a device may qualify for inclu-

sion under this chapter, and inserted requirements that 

a device be one which does not achieve any of its prin-

cipal intended purposes through chemical action within 

or on the body of man or other animals and which is 

not dependent upon being metabolized for the achieve-

ment of any of its principal intended purposes. 

1950—Subsec. (a). Act Mar. 16, 1950, § 4(a), designated 

existing provisions as par. (1) and added par. (2) relat-

ing to oleomargarine. 

Subsec. (f). Act Mar. 16, 1950, § 4(b), added subsec. (f). 

EFFECTIVE DATE OF 1950 AMENDMENT 

Amendment by act Mar. 16, 1950, effective July 1, 1950, 

see note set out under section 347 of Title 21, Food and 

Drugs. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 21 sections 347b, 

352. 

§ 56. Commencement, defense, intervention and 
supervision of litigation and appeal by Com-
mission or Attorney General 

(a) Procedure for exercise of authority to litigate 
or appeal 

(1) Except as otherwise provided in paragraph 
(2) or (3), if— 

(A) before commencing, defending, or inter-
vening in, any civil action involving this sub-
chapter (including an action to collect a civil 
penalty) which the Commission, or the Attor-
ney General on behalf of the Commission, is 
authorized to commence, defend, or intervene 
in, the Commission gives written notification 
and undertakes to consult with the Attorney 
General with respect to such action; and 

(B) the Attorney General fails within 45 days 
after receipt of such notification to com-
mence, defend, or intervene in, such action; 

the Commission may commence, defend, or in-
tervene in, and supervise the litigation or, such 
action and any appeal of such action in its own 
name by any of its attorneys designated by it 
for such purpose. 

(2) Except as otherwise provided in paragraph 
(3), in any civil action— 

(A) under section 53 of this title (relating to 
injunctive relief); 

(B) under section 57b of this title (relating to 
consumer redress); 

(C) to obtain judicial review of a rule pre-
scribed by the Commission, or a cease and de-
sist order issued under section 45 of this title; 
or 

(D) under the second paragraph of section 49 
of this title (relating to enforcement of a sub-
pena) and under the fourth paragraph of such 
section (relating to compliance with section 46 
of this title); 

the Commission shall have exclusive authority 
to commence or defend, and supervise the litiga-
tion of, such action and any appeal of such ac-
tion in its own name by any of its attorneys des-
ignated by it for such purpose, unless the Com-
mission authorizes the Attorney General to do 
so. The Commission shall inform the Attorney 
General of the exercise of such authority and 
such exercise shall not preclude the Attorney 
General from intervening on behalf of the 
United States in such action and any appeal of 
such action as may be otherwise provided by 
law. 
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(3)(A) If the Commission makes a written re-
quest to the Attorney General, within the 10-day 
period which begins on the date of the entry of 
the judgment in any civil action in which the 
Commission represented itself pursuant to para-
graph (1) or (2), to represent itself through any 
of its attorneys designated by it for such pur-
pose before the Supreme Court in such action, it 
may do so, if— 

(i) the Attorney General concurs with such 
request; or 

(ii) the Attorney General, within the 60-day 
period which begins on the date of the entry of 
such judgment— 

(a) refuses to appeal or file a petition for 
writ of certiorari with respect to such civil 
action, in which case he shall give written 
notification to the Commission of the rea-
sons for such refusal within such 60-day pe-
riod; or 

(b) the Attorney General fails to take any 
action with respect to the Commission’s re-
quest. 

(B) In any case where the Attorney General 
represents the Commission before the Supreme 
Court in any civil action in which the Commis-
sion represented itself pursuant to paragraph (1) 
or (2), the Attorney General may not agree to 
any settlement, compromise, or dismissal of 
such action, or confess error in the Supreme 
Court with respect to such action, unless the 
Commission concurs. 

(C) For purposes of this paragraph (with re-
spect to representation before the Supreme 
Court), the term ‘‘Attorney General’’ includes 
the Solicitor General. 

(4) If, prior to the expiration of the 45-day pe-
riod specified in paragraph (1) of this section or 
a 60-day period specified in paragraph (3), any 
right of the Commission to commence, defend, 
or intervene in, any such action or appeal may 
be extinguished due to any procedural require-
ment of any court with respect to the time in 
which any pleadings, notice of appeal, or other 
acts pertaining to such action or appeal may be 
taken, the Attorney General shall have one-half 
of the time required to comply with any such 
procedural requirement of the court (including 
any extension of such time granted by the court) 
for the purpose of commencing, defending, or in-
tervening in the civil action pursuant to para-
graph (1) or for the purpose of refusing to appeal 
or file a petition for writ of certiorari and the 
written notification or failing to take any ac-
tion pursuant to paragraph 3(A)(ii). 

(5) The provisions of this subsection shall 
apply notwithstanding chapter 31 of title 28, or 
any other provision of law. 

(b) Certification by Commission to Attorney Gen-
eral for criminal proceedings 

Whenever the Commission has reason to be-
lieve that any person, partnership, or corpora-
tion is liable for a criminal penalty under this 
subchapter, the Commission shall certify the 
facts to the Attorney General, whose duty it 
shall be to cause appropriate criminal proceed-
ings to be brought. 

(Sept. 26, 1914, ch. 311, § 16, as added Mar. 21, 1938, 
ch. 49, § 4, 52 Stat. 114; amended Pub. L. 93–153, 

title IV, § 408(g), Nov. 16, 1973, 87 Stat. 592; Pub. 
L. 93–637, title II, § 204(a), Jan. 4, 1975, 88 Stat. 
2199.) 

AMENDMENTS 

1975—Pub. L. 93–637 substituted provisions authoriz-

ing the Commission at its election to appear in court 

by its own name and designate its attorneys for such 

purpose, for provisions relating to the certification of 

facts by the Commission to the Attorney General who 

brought the appropriate proceedings, or, after compli-

ance with section 45(m) of this title, itself brought the 

appropriate proceedings. 

1973—Pub. L. 93–153 inserted provisions authorizing 

the Federal Trade Commission to itself cause appro-

priate proceedings to be brought after compliance with 

the requirements of section 45(m) of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Section 204(c) of Pub. L. 93–637 provided that: ‘‘The 

amendment and repeal made by this section [amending 

this section and repealing section 45(m) of this title] 

shall not apply to any civil action commenced before 

the date of enactment of this Act [Jan. 4, 1975].’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 21 sections 352, 378; 

title 28 section 1407. 

§ 57. Separability clause 

If any provision of this subchapter, or the ap-
plication thereof to any person, partnership, or 
corporation, or circumstance, is held invalid, 
the remainder of this subchapter, and the appli-
cation of such provisions to any other person, 
partnership, corporation, or circumstance, shall 
not be affected thereby. 

(Sept. 26, 1914, ch. 311, § 17, as added Mar. 21, 1938, 
ch. 49, § 4, 52 Stat. 114.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 21 section 352. 

§ 57a. Unfair or deceptive acts or practices rule-
making proceedings 

(a) Authority of Commission to prescribe rules 
and general statements of policy 

(1) Except as provided in subsection (h) of this 
section, the Commission may prescribe— 

(A) interpretive rules and general state-
ments of policy with respect to unfair or de-
ceptive acts or practices in or affecting com-
merce (within the meaning of section 45(a)(1) 
of this title), and 

(B) rules which define with specificity acts 
or practices which are unfair or deceptive acts 
or practices in or affecting commerce (within 
the meaning of section 45(a)(1) of this title), 
except that the Commission shall not develop 
or promulgate any trade rule or regulation 
with regard to the regulation of the develop-
ment and utilization of the standards and cer-
tification activities pursuant to this section. 
Rules under this subparagraph may include re-
quirements prescribed for the purpose of pre-
venting such acts or practices. 
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(2) The Commission shall have no authority 
under this subchapter, other than its authority 
under this section, to prescribe any rule with re-
spect to unfair or deceptive acts or practices in 
or affecting commerce (within the meaning of 
section 45(a)(1) of this title). The preceding sen-
tence shall not affect any authority of the Com-
mission to prescribe rules (including interpre-
tive rules), and general statements of policy, 
with respect to unfair methods of competition in 
or affecting commerce. 

(b) Procedures applicable 

(1) When prescribing a rule under subsection 
(a)(1)(B) of this section, the Commission shall 
proceed in accordance with section 553 of title 5 
(without regard to any reference in such section 
to sections 556 and 557 of such title), and shall 
also (A) publish a notice of proposed rulemaking 
stating with particularity the text of the rule, 
including any alternatives, which the Commis-
sion proposes to promulgate, and the reason for 
the proposed rule; (B) allow interested persons 
to submit written data, views, and arguments, 
and make all such submissions publicly avail-
able; (C) provide an opportunity for an informal 
hearing in accordance with subsection (c) of this 
section; and (D) promulgate, if appropriate, a 
final rule based on the matter in the rulemaking 
record (as defined in subsection (e)(1)(B) of this 
section), together with a statement of basis and 
purpose. 

(2)(A) Prior to the publication of any notice of 
proposed rulemaking pursuant to paragraph 
(1)(A), the Commission shall publish an advance 
notice of proposed rulemaking in the Federal 
Register. Such advance notice shall— 

(i) contain a brief description of the area of 
inquiry under consideration, the objectives 
which the Commission seeks to achieve, and 
possible regulatory alternatives under consid-
eration by the Commission; and 

(ii) invite the response of interested parties 
with respect to such proposed rulemaking, in-
cluding any suggestions or alternative meth-
ods for achieving such objectives. 

(B) The Commission shall submit such ad-
vance notice of proposed rulemaking to the 
Committee on Commerce, Science, and Trans-
portation of the Senate and to the Committee 
on Energy and Commerce of the House of Rep-
resentatives. The Commission may use such ad-
ditional mechanisms as the Commission consid-
ers useful to obtain suggestions regarding the 
content of the area of inquiry before the publi-
cation of a general notice of proposed rule-
making under paragraph (1)(A). 

(C) The Commission shall, 30 days before the 
publication of a notice of proposed rulemaking 
pursuant to paragraph (1)(A), submit such notice 
to the Committee on Commerce, Science, and 
Transportation of the Senate and to the Com-
mittee on Energy and Commerce of the House of 
Representatives. 

(3) The Commission shall issue a notice of pro-
posed rulemaking pursuant to paragraph (1)(A) 
only where it has reason to believe that the un-
fair or deceptive acts or practices which are the 
subject of the proposed rulemaking are preva-
lent. The Commission shall make a determina-
tion that unfair or deceptive acts or practices 
are prevalent under this paragraph only if— 

(A) it has issued cease and desist orders re-
garding such acts or practices, or 

(B) any other information available to the 
Commission indicates a widespread pattern of 
unfair or deceptive acts or practices. 

(c) Informal hearing procedure 

The Commission shall conduct any informal 
hearings required by subsection (b)(1)(C) of this 
section in accordance with the following proce-
dure: 

(1)(A) The Commission shall provide for the 
conduct of proceedings under this subsection 
by hearing officers who shall perform their 
functions in accordance with the requirements 
of this subsection. 

(B) The officer who presides over the rule-
making proceedings shall be responsible to a 
chief presiding officer who shall not be respon-
sible to any other officer or employee of the 
Commission. The officer who presides over the 
rulemaking proceeding shall make a rec-
ommended decision based upon the findings 
and conclusions of such officer as to all rel-
evant and material evidence, except that such 
recommended decision may be made by an-
other officer if the officer who presided over 
the proceeding is no longer available to the 
Commission. 

(C) Except as required for the disposition of 
ex parte matters as authorized by law, no pre-
siding officer shall consult any person or party 
with respect to any fact in issue unless such 
officer gives notice and opportunity for all 
parties to participate. 

(2) Subject to paragraph (3) of this sub-
section, an interested person is entitled— 

(A) to present his position orally or by 
documentary submission (or both), and 

(B) if the Commission determines that 
there are disputed issues of material fact it 
is necessary to resolve, to present such re-
buttal submissions and to conduct (or have 
conducted under paragraph (3)(B)) such 
cross-examination of persons as the Commis-
sion determines (i) to be appropriate, and (ii) 
to be required for a full and true disclosure 
with respect to such issues. 

(3) The Commission may prescribe such rules 
and make such rulings concerning proceedings 
in such hearings as may tend to avoid unnec-
essary costs or delay. Such rules or rulings 
may include (A) imposition of reasonable time 
limits on each interested person’s oral presen-
tations, and (B) requirements that any cross- 
examination to which a person may be enti-
tled under paragraph (2) be conducted by the 
Commission on behalf of that person in such 
manner as the Commission determines (i) to 
be appropriate, and (ii) to be required for a full 
and true disclosure with respect to disputed is-
sues of material fact. 

(4)(A) Except as provided in subparagraph 
(B), if a group of persons each of whom under 
paragraphs (2) and (3) would be entitled to con-
duct (or have conducted) cross-examination 
and who are determined by the Commission to 
have the same or similar interests in the pro-
ceeding cannot agree upon a single representa-
tive of such interests for purposes of cross-ex-
amination, the Commission may make rules 
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and rulings (i) limiting the representation of 
such interest, for such purposes, and (ii) gov-
erning the manner in which such cross-exam-
ination shall be limited. 

(B) When any person who is a member of a 
group with respect to which the Commission 
has made a determination under subparagraph 
(A) is unable to agree upon group representa-
tion with the other members of the group, 
then such person shall not be denied under the 
authority of subparagraph (A) the opportunity 
to conduct (or have conducted) cross-examina-
tion as to issues affecting his particular inter-
ests if (i) he satisfies the Commission that he 
has made a reasonable and good faith effort to 
reach agreement upon group representation 
with the other members of the group and (ii) 
the Commission determines that there are 
substantial and relevant issues which are not 
adequately presented by the group representa-
tive. 

(5) A verbatim transcript shall be taken of 
any oral presentation, and cross-examination, 
in an informal hearing to which this sub-
section applies. Such transcript shall be avail-
able to the public. 

(d) Statement of basis and purpose accompany-
ing rule; ‘‘Commission’’ defined; judicial re-
view of amendment or repeal of rule; viola-
tion of rule 

(1) The Commission’s statement of basis and 
purpose to accompany a rule promulgated under 
subsection (a)(1)(B) of this section shall include 
(A) a statement as to the prevalence of the acts 
or practices treated by the rule; (B) a statement 
as to the manner and context in which such acts 
or practices are unfair or deceptive; and (C) a 
statement as to the economic effect of the rule, 
taking into account the effect on small business 
and consumers. 

(2)(A) The term ‘‘Commission’’ as used in this 
subsection and subsections (b) and (c) of this 
section includes any person authorized to act in 
behalf of the Commission in any part of the 
rulemaking proceeding. 

(B) A substantive amendment to, or repeal of, 
a rule promulgated under subsection (a)(1)(B) of 
this section shall be prescribed, and subject to 
judicial review, in the same manner as a rule 
prescribed under such subsection. An exemption 
under subsection (g) of this section shall not be 
treated as an amendment or repeal of a rule. 

(3) When any rule under subsection (a)(1)(B) of 
this section takes effect a subsequent violation 
thereof shall constitute an unfair or deceptive 
act or practice in violation of section 45(a)(1) of 
this title, unless the Commission otherwise ex-
pressly provides in such rule. 

(e) Judicial review; petition; jurisdiction and 
venue; rulemaking record; additional submis-
sions and presentations; scope of review and 
relief; review by Supreme Court; additional 
remedies 

(1)(A) Not later than 60 days after a rule is 
promulgated under subsection (a)(1)(B) of this 
section by the Commission, any interested per-
son (including a consumer or consumer organi-
zation) may file a petition, in the United States 
Court of Appeals for the District of Columbia 
circuit or for the circuit in which such person 

resides or has his principal place of business, for 
judicial review of such rule. Copies of the peti-
tion shall be forthwith transmitted by the clerk 
of the court to the Commission or other officer 
designated by it for that purpose. The provisions 
of section 2112 of title 28 shall apply to the filing 
of the rulemaking record of proceedings on 
which the Commission based its rule and to the 
transfer of proceedings in the courts of appeals. 

(B) For purposes of this section, the term 
‘‘rulemaking record’’ means the rule, its state-
ment of basis and purpose, the transcript re-
quired by subsection (c)(5) of this section, any 
written submissions, and any other information 
which the Commission considers relevant to 
such rule. 

(2) If the petitioner or the Commission applies 
to the court for leave to make additional oral 
submissions or written presentations and shows 
to the satisfaction of the court that such sub-
missions and presentations would be material 
and that there were reasonable grounds for the 
submissions and failure to make such submis-
sions and presentations in the proceeding before 
the Commission, the court may order the Com-
mission to provide additional opportunity to 
make such submissions and presentations. The 
Commission may modify or set aside its rule or 
make a new rule by reason of the additional sub-
missions and presentations and shall file such 
modified or new rule, and the rule’s statement 
of basis of purpose, with the return of such sub-
missions and presentations. The court shall 
thereafter review such new or modified rule. 

(3) Upon the filing of the petition under para-
graph (1) of this subsection, the court shall have 
jurisdiction to review the rule in accordance 
with chapter 7 of title 5 and to grant appropriate 
relief, including interim relief, as provided in 
such chapter. The court shall hold unlawful and 
set aside the rule on any ground specified in sub-
paragraphs (A), (B), (C), or (D) of section 706(2) 
of title 5 (taking due account of the rule of prej-
udicial error), or if— 

(A) the court finds that the Commission’s 
action is not supported by substantial evi-
dence in the rulemaking record (as defined in 
paragraph (1)(B) of this subsection) taken as a 
whole, or 

(B) the court finds that— 
(i) a Commission determination under sub-

section (c) of this section that the petitioner 
is not entitled to conduct cross-examination 
or make rebuttal submissions, or 

(ii) a Commission rule or ruling under sub-
section (c) of this section limiting the peti-
tioner’s cross-examination or rebuttal sub-
missions, 

has precluded disclosure of disputed material 
facts which was necessary for fair determina-
tion by the Commission of the rulemaking 
proceeding taken as a whole. 

The term ‘‘evidence’’, as used in this paragraph, 
means any matter in the rulemaking record. 

(4) The judgment of the court affirming or set-
ting aside, in whole or in part, any such rule 
shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or 
certification, as provided in section 1254 of title 
28. 
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1 See References in Text note below. 
2 So in original. Probably should be ‘‘(other than’’. 

(5)(A) Remedies under the preceding para-
graphs of this subsection are in addition to and 
not in lieu of any other remedies provided by 
law. 

(B) The United States Courts of Appeal shall 
have exclusive jurisdiction of any action to ob-
tain judicial review (other than in an enforce-
ment proceeding) of a rule prescribed under sub-
section (a)(1)(B) of this section, if any district 
court of the United States would have had juris-
diction of such action but for this subparagraph. 
Any such action shall be brought in the United 
States Court of Appeals for the District of Co-
lumbia circuit, or for any circuit which includes 
a judicial district in which the action could have 
been brought but for this subparagraph. 

(C) A determination, rule, or ruling of the 
Commission described in paragraph (3)(B)(i) or 
(ii) may be reviewed only in a proceeding under 
this subsection and only in accordance with 
paragraph (3)(B). Section 706(2)(E) of title 5 shall 
not apply to any rule promulgated under sub-
section (a)(1)(B) of this section. The contents 
and adequacy of any statement required by sub-
section (b)(1)(D) of this section shall not be sub-
ject to judicial review in any respect. 

(f) Unfair or deceptive acts or practices by 
banks, savings and loan institutions, or Fed-
eral credit unions; promulgation of regula-
tions by Board of Governors of Federal Re-
serve System, Federal Home Loan Bank 
Board, and National Credit Union Adminis-
tration Board; agency enforcement and com-
pliance proceedings; violations; power of 
other Federal agencies unaffected; reporting 
requirements 

(1) In order to prevent unfair or deceptive acts 
or practices in or affecting commerce (including 
acts or practices which are unfair or deceptive 
to consumers) by banks or savings and loan in-
stitutions described in paragraph (3), each agen-
cy specified in paragraph (2) or (3) of this sub-
section shall establish a separate division of 
consumer affairs which shall receive and take 
appropriate action upon complaints with respect 
to such acts or practices by banks or savings 
and loan institutions described in paragraph (3) 
subject to its jurisdiction. The Board of Gov-
ernors of the Federal Reserve System (with re-
spect to banks) and the Federal Home Loan 
Bank Board (with respect to savings and loan in-
stitutions described in paragraph (3)) and the 
National Credit Union Administration Board 
(with respect to Federal credit unions described 
in paragraph (4)) shall prescribe regulations to 
carry out the purposes of this section, including 
regulations defining with specificity such unfair 
or deceptive acts or practices, and containing 
requirements prescribed for the purpose of pre-
venting such acts or practices. Whenever the 
Commission prescribes a rule under subsection 
(a)(1)(B) of this section, then within 60 days 
after such rule takes effect each such Board 
shall promulgate substantially similar regula-
tions prohibiting acts or practices of banks or 
savings and loan institutions described in para-
graph (3), or Federal credit unions described in 
paragraph (4), as the case may be, which are sub-
stantially similar to those prohibited by rules of 
the Commission and which impose substantially 

similar requirements, unless (A) any such Board 
finds that such acts or practices of banks or sav-
ings and loan institutions described in para-
graph (3), or Federal credit unions described in 
paragraph (4), as the case may be, are not unfair 
or deceptive, or (B) the Board of Governors of 
the Federal Reserve System finds that imple-
mentation of similar regulations with respect to 
banks, savings and loan institutions or Federal 
credit unions would seriously conflict with es-
sential monetary and payments systems policies 
of such Board, and publishes any such finding, 
and the reasons therefor, in the Federal Reg-
ister. 

(2) ENFORCEMENT.—Compliance with regula-
tions prescribed under this subsection shall be 
enforced under section 1818 of title 12, in the 
case of— 

(A) national banks, banks operating under 
the code of law for the District of Columbia, 
and Federal branches and Federal agencies of 
foreign banks, by the division of consumer af-
fairs established by the Office of the Comptrol-
ler of the Currency; 

(B) member banks of the Federal Reserve 
System (other than national banks and banks 
operating under the code of law for the Dis-
trict of Columbia), branches and agencies of 
foreign banks (other than Federal branches, 
Federal agencies, and insured State branches 
of foreign banks), commercial lending compa-
nies owned or controlled by foreign banks, and 
organizations operating under section 25 or 
25(a) 1 of the Federal Reserve Act [12 U.S.C. 601 
et seq., 611 et seq.], by the division of con-
sumer affairs established by the Board of Gov-
ernors of the Federal Reserve System; and 

(C) banks insured by the Federal Deposit In-
surance Corporation (other 2 banks referred to 
in subparagraph (A) or (B)) and insured State 
branches of foreign banks, by the division of 
consumer affairs established by the Board of 
Directors of the Federal Deposit Insurance 
Corporation. 

(3) Compliance with regulations prescribed 
under this subsection shall be enforced under 
section 1818 of title 12 with respect to savings as-
sociations as defined in section 1813 of title 12. 

(4) Compliance with regulations prescribed 
under this subsection shall be enforced with re-
spect to Federal credit unions under sections 
1766 and 1786 of title 12. 

(5) For the purpose of the exercise by any 
agency referred to in paragraph (2) of its powers 
under any Act referred to in that paragraph, a 
violation of any regulation prescribed under this 
subsection shall be deemed to be a violation of 
a requirement imposed under that Act. In addi-
tion to its powers under any provision of law 
specifically referred to in paragraph (2), each of 
the agencies referred to in that paragraph may 
exercise, for the purpose of enforcing compli-
ance with any regulation prescribed under this 
subsection, any other authority conferred on it 
by law. 

(6) The authority of the Board of Governors of 
the Federal Reserve System to issue regulations 
under this subsection does not impair the au-
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3 So in original. Probably should be ‘‘of’’. 

thority of any other agency designated in this 
subsection to make rules respecting its own pro-
cedures in enforcing compliance with regula-
tions prescribed under this subsection. 

(7) Each agency exercising authority under 
this subsection shall transmit to the Congress 
each year a detailed report on its activities 
under this paragraph during the preceding cal-
endar year. 

The terms used in this paragraph that are not 
defined in this subchapter or otherwise defined 
in section 1813(s) of title 12 shall have the mean-
ing given to them in section 3101 of title 12. 

(g) Exemptions and stays from application of 
rules; procedures 

(1) Any person to whom a rule under sub-
section (a)(1)(B) of this section applies may peti-
tion the Commission for an exemption from 
such rule. 

(2) If, on its own motion or on the basis of a 
petition under paragraph (1), the Commission 
finds that the application of a rule prescribed 
under subsection (a)(1)(B) of this section to any 
person or class or 3 persons is not necessary to 
prevent the unfair or deceptive act or practice 
to which the rule relates, the Commission may 
exempt such person or class from all or part of 
such rule. Section 553 of title 5 shall apply to ac-
tion under this paragraph. 

(3) Neither the pendency of a proceeding under 
this subsection respecting an exemption from a 
rule, nor the pendency of judicial proceedings to 
review the Commission’s action or failure to act 
under this subsection, shall stay the applicabil-
ity of such rule under subsection (a)(1)(B) of this 
section. 

(h) Restriction on rulemaking authority of Com-
mission respecting children’s advertising 
proceedings pending on May 28, 1980 

The Commission shall not have any authority 
to promulgate any rule in the children’s adver-
tising proceeding pending on May 28, 1980, or in 
any substantially similar proceeding on the 
basis of a determination by the Commission 
that such advertising constitutes an unfair act 
or practice in or affecting commerce. 

(i) Meetings with outside parties 

(1) For purposes of this subsection, the term 
‘‘outside party’’ means any person other than 
(A) a Commissioner; (B) an officer or employee 
of the Commission; or (C) any person who has 
entered into a contract or any other agreement 
or arrangement with the Commission to provide 
any goods or services (including consulting serv-
ices) to the Commission. 

(2) Not later than 60 days after May 28, 1980, 
the Commission shall publish a proposed rule, 
and not later than 180 days after May 28, 1980, 
the Commission shall promulgate a final rule, 
which shall authorize the Commission or any 
Commissioner to meet with any outside party 
concerning any rulemaking proceeding of the 
Commission. Such rule shall provide that— 

(A) notice of any such meeting shall be in-
cluded in any weekly calendar prepared by the 
Commission; and 

(B) a verbatim record or a summary of any 
such meeting, or of any communication relat-
ing to any such meeting, shall be kept, made 
available to the public, and included in the 
rulemaking record. 

(j) Communications by investigative personnel 
with staff of Commission concerning matters 
outside rulemaking record prohibited 

Not later than 60 days after May 28, 1980, the 
Commission shall publish a proposed rule, and 
not later than 180 days after May 28, 1980, the 
Commission shall promulgate a final rule, which 
shall prohibit any officer, employee, or agent of 
the Commission with any investigative respon-
sibility or other responsibility relating to any 
rulemaking proceeding within any operating bu-
reau of the Commission, from communicating or 
causing to be communicated to any Commis-
sioner or to the personal staff of any Commis-
sioner any fact which is relevant to the merits 
of such proceeding and which is not on the rule-
making record of such proceeding, unless such 
communication is made available to the public 
and is included in the rulemaking record. The 
provisions of this subsection shall not apply to 
any communication to the extent such commu-
nication is required for the disposition of ex 
parte matters as authorized by law. 

(Sept. 26, 1914, ch. 311, § 18, as added Pub. L. 
93–637, title II, § 202(a), Jan. 4, 1975, 88 Stat. 2193; 
amended Pub. L. 96–37, § 1(c), July 23, 1979, 93 
Stat. 95; Pub. L. 96–221, title VI, § 610(b), Mar. 31, 
1980, 94 Stat. 174; Pub. L. 96–252, §§ 7–11(a), 12, 
May 28, 1980, 94 Stat. 376–379; Pub. L. 100–86, title 
VII, § 715(c), Aug. 10, 1987, 101 Stat. 655; Pub. L. 
101–73, title VII, § 744(t), Aug. 9, 1989, 103 Stat. 
441; Pub. L. 102–242, title II, § 212(g)(2), Dec. 19, 
1991, 105 Stat. 2302; Pub. L. 102–550, title XVI, 
§ 1604(a)(9), Oct. 28, 1992, 106 Stat. 4082; Pub. L. 
103–312, §§ 3, 5, Aug. 26, 1994, 108 Stat. 1691, 1692; 
Pub. L. 103–437, § 5(a), Nov. 2, 1994, 108 Stat. 4582.) 

REFERENCES IN TEXT 

Section 25(a) of the Federal Reserve Act, referred to 

in subsec. (f)(2)(B), which is classified to subchapter II 

(§ 611 et seq.) of chapter 6 of Title 12, Banks and Bank-

ing, was renumbered section 25A of that act by Pub. L. 

102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 Stat. 2281. 

Section 25 of the Federal Reserve Act is classified to 

subchapter I (§ 601 et seq.) of chapter 6 of Title 12. 

PRIOR PROVISIONS 

A prior section 18 of act Sept. 26, 1914, ch. 311, was re-

numbered section 25 and is classified to section 58 of 

this title. 

AMENDMENTS 

1994—Subsec. (a)(1). Pub. L. 103–312, § 3(b), substituted 

‘‘subsection (h)’’ for ‘‘subsection (i)’’ in introductory 

provisions. 
Subsec. (b)(2)(B), (C). Pub. L. 103–437 substituted 

‘‘Committee on Energy and Commerce’’ for ‘‘Commit-

tee on Interstate and Foreign Commerce’’. 
Subsec. (b)(3). Pub. L. 103–312, § 5, added par. (3). 
Subsecs. (h) to (k). Pub. L. 103–312, § 3(a), redesignated 

subsecs. (i) to (k) as (h) to (j), respectively, and struck 

out former subsec. (h) which provided for compensation 

for attorney fees, expert witness fees, etc., incurred in 

rulemaking proceedings, limitation on amount, and es-

tablishment of small business outreach program. 
1992—Subsec. (f)(2)(A). Pub. L. 102–550 substituted ‘‘di-

vision’’ for ‘‘divisions’’. 
1991—Subsec. (f). Pub. L. 102–242, § 212(g)(2)(B), in-

serted at end ‘‘The terms used in this paragraph that 
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are not defined in this subchapter or otherwise defined 

in section 1813(s) of title 12 shall have the meaning 

given to them in section 3101 of title 12.’’ 
Subsec. (f)(2). Pub. L. 102–242, § 212(g)(2)(A), added par. 

(2) and struck out former par. (2) which read as follows: 

‘‘Compliance with regulations prescribed under this 

subsection shall be enforced under section 1818 of title 

12, in the case of— 
‘‘(A) national banks and banks operating under the 

code of law for the District of Columbia, by the divi-

sion of consumer affairs established by the Comptrol-

ler of the Currency; 
‘‘(B) member banks of the Federal Reserve System 

(other than banks referred to in subparagraph (A)) by 

the division of consumer affairs established by the 

Board of Governors of the Federal Reserve System; 

and 
‘‘(C) banks insured by the Federal Deposit Insur-

ance Corporation (other than banks referred to in 

subparagraph (A) or (B)), by the division of consumer 

affairs established by the Board of Directors of the 

Federal Deposit Insurance Corporation.’’ 
1989—Subsec. (f)(3). Pub. L. 101–73 amended par. (3) 

generally. Prior to amendment, par. (3) read as follows: 

‘‘Compliance with regulations prescribed under this 

subsection shall be enforced under section 5 of the 

Home Owners’ Loan Act of 1933 (12 U.S.C. 1464) with re-

spect to Federal savings and loan associations, section 

407 of the National Housing Act (12 U.S.C. 1730) with re-

spect to insured institutions, and sections 6(i) and 17 of 

the Federal Home Loan Bank Act (12 U.S.C. 1426(i), 

1437) with respect to savings and loan institutions 

which are members of a Federal Home Loan Bank, by 

a division of consumer affairs to be established by the 

Federal Home Loan Bank Board pursuant to the Fed-

eral Home Loan Bank Act.’’ 
1987—Subsec. (f)(1). Pub. L. 100–86, § 715(c)(1), (2), in 

second sentence inserted ‘‘and the National Credit 

Union Administration Board (with respect to Federal 

credit unions described in paragraph (4))’’ and in last 

sentence inserted ‘‘or Federal credit unions described 

in paragraph (4),’’ in two places, substituted ‘‘any 

such’’ for ‘‘either such’’, and inserted ‘‘, savings and 

loan institutions or Federal credit unions’’. 
Subsec. (f)(4) to (7). Pub. L. 100–86, § 715(c)(3), added 

par. (4) and redesignated former pars. (4) to (6) as (5) to 

(7), respectively. 
1980—Subsec. (a)(1). Pub. L. 96–252, §§ 7, 11(a)(2), in 

provisions preceding subpar. (A) substituted ‘‘Except as 

provided in subsection (i) of this section, the’’ for 

‘‘The’’ and in subpar. (B) inserted ‘‘, except that the 

Commission shall not develop or promulgate any trade 

rule or regulation with regard to the regulation of the 

development and utilization of the standards and cer-

tification activities pursuant to this section’’ after 

‘‘section 45(a)(1) of this title)’’. 
Subsec. (b). Pub. L. 96–252, §§ 8(a), 11(a)(3), designated 

existing provisions as par. (1) and cls. (1) to (4) thereof 

as subpars. (A) to (D) and, subpar. (A) thereof, inserted 

‘‘the text of the rule, including any alternatives, which 

the Commission proposes to promulgate, and’’ after 

‘‘particularity’’, and added par. (2). 
Subsec. (c). Pub. L. 96–252, § 8(b)(1), in provisions pre-

ceding par. (1) substituted ‘‘subsection (b)(1)(C)’’ for 

‘‘subsection (b)(3)’’. 
Subsec. (c)(1). Pub. L. 96–252, § 9(a)(2), added par. (1). 

Former par. (1) redesignated (2). 
Subsec. (c)(2). Pub. L. 96–252, § 9(a)(1), (b)(1), redesig-

nated former par. (1) as (2), substituted ‘‘paragraph (3)’’ 

for ‘‘paragraph (2)’’ and ‘‘paragraph (3)(B)’’ for ‘‘para-

graph (2)(B)’’. Former par. (2) redesignated (3). 
Subsec. (c)(3). Pub. L. 96–252, § 9(a)(1), (b)(2), redesig-

nated former par. (2) as (3) and substituted ‘‘paragraph 

(2)’’ for ‘‘paragraph (1)’’. Former par. (3) redesignated 

(4). 
Subsec. (c)(4), (5). Pub. L. 96–252, § 9(a)(1), (b)(3), redes-

ignated former par. (3) as (4) and substituted in subpar. 

(A) ‘‘paragraph (2) and (3)’’ for ‘‘paragraphs (1) and (2)’’. 

Former par. (4) redesignated (5). 
Subsec. (e). Pub. L. 96–252, §§ 8(b)(2), 9(c), substituted 

in par. (1)(B) ‘‘subsection (c)(5)’’ for ‘‘subsection (c)(4)’’ 

and in par. (5)(C) ‘‘subsection (b)(1)(D)’’ for ‘‘subsection 

(b)(4)’’. 

Subsec. (f)(6). Pub. L. 96–221 struck out requirement 

that the report be made not later than every March 15. 

Subsec. (h)(2). Pub. L. 96–252, § 10(b), substituted pro-

visions reserving an amount equal to 25 percent of the 

amount appropriated for the payment of compensation 

under this subsection to be available solely for the pay-

ment of compensation to persons who either would be 

regulated by a proposed rule or represent persons who 

would be so regulated for provisions restricting the ag-

gregate amount of compensation paid under this sub-

section in any fiscal year to all persons, who in rule-

making proceedings in which they receive compensa-

tion, are persons who would be regulated by the pro-

posed rule or represent persons who would be so regu-

lated, to an amount not in excess of 25 percent of the 

aggregate amount paid as compensation under this sub-

section. 

Subsec. (h)(3). Pub. L. 96–252, § 10(a), (e), temporarily 

added par. (3) and redesignated former par. (3) as (4). 

See Effective and Termination Dates of 1980 Amend-

ments note below. 

Subsec. (h)(4). Pub. L. 96–252, § 10(a), (c), (e), tempo-

rarily redesignated former par. (3) as (4) and sub-

stituted ‘‘$750,000’’ for ‘‘$1,000,000’’. See Effective and 

Termination Dates of 1980 Amendments note below. 

Subsec. (h)(5). Pub. L. 96–252, § 10(d), (e), added par. (5) 

to be redesignated (4) effective Sept. 30, 1983. See Effec-

tive and Termination Dates of 1980 Amendments note 

below. 

Subsec. (i). Pub. L. 96–252, § 11(a)(1), added subsec. (i). 

Subsecs. (j), (k). Pub. L. 96–252, § 12, added subsecs. (j) 

and (k). 

1979—Subsec. (f)(1). Pub. L. 96–37, § 1(c)(1), inserted 

provisions relating to savings and loan institutions and 

to regulations with respect to savings and loan institu-

tions promulgated by Federal Home Loan Bank Board. 

Subsec. (f)(3) to (6). Pub. L. 96–37, § 1(c)(2), added par. 

(3) and redesignated former pars. (3) to (5) as (4) to (6), 

respectively. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by section 5 of Pub. L. 103–312 applicable 

only to rulemaking proceedings initiated after Aug. 26, 

1994, and not to be construed to affect in any manner 

a rulemaking proceeding initiated before such date, see 

section 15(b) of Pub. L. 103–312, set out as a note under 

section 45 of this title. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–550 effective as if included 

in the Federal Deposit Insurance Corporation Improve-

ment Act of 1991, Pub. L. 102–242, as of Dec. 19, 1991, see 

section 1609(a) of Pub. L. 102–550, set out as a note 

under section 191 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1980 

AMENDMENTS 

Section 10(e) of Pub. L. 96–252 provided that: ‘‘The 

amendments made in subsection (a) and subsection (c) 

[amending this section] are repealed, effective at the 

end of fiscal year 1982. Effective upon such repeal, para-

graph (5) of section 18(h) of the Federal Trade Commis-

sion Act [subsec. (h)(5) of this section], as added by sub-
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section (d), is redesignated as paragraph (4) of section 

18(h) of such Act.’’ 

Pub. L. 97–377, title I, § 101(d), Dec. 21, 1982, 96 Stat. 

1866, 1870, provided in part that: ‘‘Notwithstanding any 

other provision of law, the provisions of sections 10 

[amending this section and enacting provision set out 

as first paragraph of this note], 11(b) [set out as a note 

below], 18 [set out as a note under section 57c of this 

title], 20 [set out as a note under section 57c of this 

title] and 21 [enacting section 57a–1 of this title and en-

acting a provision set out as a note under section 57a–1 

of this title], of the Federal Trade Commission Im-

provements Act of 1980 (Public Law 96–252; 94 Stat. 374) 

are hereby extended until the termination date set 

forth in section 102(c) of H.J. Res. 631 [Sept. 30, 1983] as 

enacted into law [Pub. L. 97–377], notwithstanding sub-

sections 10(e) [see paragraph above] and 21(i) [set out as 

a note under section 57a–1 of this title] of the Federal 

Trade Commission Improvements Act of 1980 (Public 

Law 96–252; 94 Stat. 374).’’ 

Section 11(c) of Pub. L. 96–252 provided that: ‘‘The 

amendments made in subsection (a) [amending this sec-

tion] shall take effect on the date of the enactment of 

this Act [May 28, 1980]. The children’s advertising pro-

ceeding pending on the date of the enactment of this 

Act shall not proceed further until such time as the 

Commission has complied with section 18(b)(1)(A) of the 

Federal Trade Commission Act [subsec. (b)(1)(A) of this 

section], as amended by subsection (a)(3) and as so re-

designated in section 8(a). In any such further proceed-

ing, interested parties shall be given a reasonable op-

portunity to present their views in accordance with 

section 18(b)(1)(B) of the Federal Trade Commission 

Act, as so redesignated in section 8(a) [subsec. (b)(1)(B) 

of this section], section 18(b)(1)(C) of such Act, as so re-

designated in section 8(a) [subsec. (b)(1)(C) of this sec-

tion], and section 18(c) of such Act (15 U.S.C. 57a(c)).’’ 

Amendment by Pub. L. 96–252 effective May 28, 1980, 

see section 23 of Pub. L. 96–252, set out as an Effective 

Date of 1980 Amendment note under section 45 of this 

title. 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms and clauses required to be prescribed 

to be promulgated at least one year prior to such effec-

tive date, and allowing any creditor to comply with 

any amendments, in accordance with the regulations, 

forms, and clauses prescribed by the Board prior to 

such effective date, see section 625 of Pub. L. 96–221, set 

out as an Effective Date of 1980 Amendment note under 

section 1602 of this title. 

TRANSFER OF FUNCTIONS 

Federal Home Loan Bank Board abolished and func-

tions transferred, see sections 401 to 406 of Pub. L. 

101–73, set out as a note under section 1437 of Title 12, 

Banks and Banking. 

RESTRICTION ON USE OF FUNDS FOR PURPOSE OF 

INITIATING NEW RULEMAKING PROCEEDING 

Section 11(b) of Pub. L. 96–252 prohibited the Federal 

Trade Commission from using any funds authorized to 

be appropriated to carry out this subchapter for fiscal 

year 1980, 1981, or 1982 (or 1983 as extended by Pub. L. 

97–377, title I § 101(d), Dec. 21, 1982, 96 Stat. 1870), under 

section 57c of this title, for the purpose of initiating 

any new rulemaking proceeding under this section 

which was intended to result in, or which might result 

in, the promulgation of any rule by the Commission 

which prohibited or otherwise regulated any commer-

cial advertising on the basis of a determination by the 

Commission that such commercial advertising con-

stituted an unfair act or practice in or affecting com-

merce. 

RESTRICTION ON USE OF FUNDS RESPECTING 

REGULATION OF FUNERAL INDUSTRY; EXCEPTION 

Section 19 of Pub. L. 96–252 prohibited the Federal 

Trade Commission from using any funds authorized to 

be appropriated to carry out this subchapter for fiscal 

year 1980, 1981, or 1982, under section 57c of this title to 

issue the proposed trade regulation rule which was pub-

lished in the Federal Register of Aug. 29, 1975, begin-

ning at page 39901, and which relates to the regulation 

of funeral industry practices, in final form or a sub-

stantially similar proposed or final trade regulation 

rule unless the final rule met specific requirements and 

the Commission followed specific procedures. 

OVERSIGHT HEARINGS WITH RESPECT TO FEDERAL 

TRADE COMMISSION 

Section 22 of Pub. L. 96–252 required the Consumer 

Subcommittee of the Committee on Commerce, 

Science, and Transportation of the Senate to conduct 

an oversight hearing with respect to the Federal Trade 

Commission at least once during the first 6 calendar 

months, and at least once during the last 6 calendar 

months, of each of the fiscal years 1980, 1981, and 1982. 

APPLICABILITY OF UNFAIR OR DECEPTIVE ACTS OR 

PRACTICES RULEMAKING PROCEDURES TO RULES 

CLASSIFYING CORPORATIONS PROMULGATED PRIOR TO 

JANUARY 4, 1975 

Section 202(c) of Pub. L. 93–637 provided that: 

‘‘(1) The amendments made by subsections (a) and (b) 

of this section [enacting this section and amending sec-

tion 46 of this title] shall not affect the validity of any 

rule which was promulgated under section 6(g) of the 

Federal Trade Commission Act [section 46(g) of this 

title] prior to the date of enactment of this section 

[Jan. 4, 1975]. Any proposed rule under section 6(g) of 

such Act with respect to which presentation of data, 

views, and arguments was substantially completed be-

fore such date may be promulgated in the same manner 

and with the same validity as such rule could have been 

promulgated had this section not been enacted. 

‘‘(2) If a rule described in paragraph (1) of this sub-

section is valid and if section 18 of the Federal Trade 

Commission Act [this section] would have applied to 

such rule had such rule been promulgated after the 

date of enactment of this Act, any substantive change 

in the rule after it has been promulgated shall be made 

in accordance with such section 18.’’ 

STUDY, EVALUATION, AND REPORT BY FEDERAL TRADE 

COMMISSION AND ADMINISTRATIVE CONFERENCE OF 

UNITED STATES ON UNFAIR OR DECEPTIVE ACTS OR 

PRACTICES; RULEMAKING PROCEDURES 

Section 202(d) of Pub. L. 93–637, as amended by Pub. 

L. 94–299, § 2, May 29, 1976, 90 Stat. 588; Pub. L. 95–558, 

Nov. 1, 1978, 92 Stat. 2130, required the Federal Trade 

Commission and the Administrative Conference of the 

United States, not later than June 30, 1979, to conduct 

a study and submit a report to Congress on the rule-

making procedures under section 57a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 44, 45, 45a, 46, 

57b–3, 2309, 2823, 5711, 5721, 6102, 6502 of this title; title 

12 sections 14, 247, 1827; title 49 section 32908. 

§ 57a–1. Omitted 

CODIFICATION 

Section, Pub. L. 96–252, § 21(a)–(h), May 28, 1980, 94 

Stat. 393; H. Res. 549, Mar. 25, 1980; Pub. L. 98–620, title 

IV, § 402(13), Nov. 8, 1984, 98 Stat. 3358, provided proce-

dures for review by Congress of final rules promulgated 

by the Federal Trade Commission. 

EFFECTIVE DATE; TERMINATION DATE 

Section 21(i) of Pub. L. 96–252 provided that: ‘‘The 

provisions of this section shall take effect on the date 

of the enactment of this Act [May 28, 1980] and shall 

cease to have any force or effect after September 30, 

1982.’’ 

Pub. L. 97–377, title I, § 101(d), Dec. 21, 1982, 96 Stat. 

1870, provided in part that notwithstanding any other 
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provision of law, the provisions of section 21 of the Fed-

eral Trade Commission Improvements Act of 1980 [Pub. 

L. 96–252], which enacted this section and enacted pro-

visions set out as a note under this section, were ex-

tended until Sept. 30, 1983, notwithstanding section 

21(i) of such Act. 

§ 57b. Civil actions for violations of rules and 
cease and desist orders respecting unfair or 
deceptive acts or practices 

(a) Suits by Commission against persons, part-
nerships, or corporations; jurisdiction; relief 
for dishonest or fraudulent acts 

(1) If any person, partnership, or corporation 
violates any rule under this subchapter respect-
ing unfair or deceptive acts or practices (other 
than an interpretive rule, or a rule violation of 
which the Commission has provided is not an 
unfair or deceptive act or practice in violation 
of section 45(a) of this title), then the Commis-
sion may commence a civil action against such 
person, partnership, or corporation for relief 
under subsection (b) of this section in a United 
States district court or in any court of com-
petent jurisdiction of a State. 

(2) If any person, partnership, or corporation 
engages in any unfair or deceptive act or prac-
tice (within the meaning of section 45(a)(1) of 
this title) with respect to which the Commission 
has issued a final cease and desist order which is 
applicable to such person, partnership, or cor-
poration, then the Commission may commence a 
civil action against such person, partnership, or 
corporation in a United States district court or 
in any court of competent jurisdiction of a 
State. If the Commission satisfies the court that 
the act or practice to which the cease and desist 
order relates is one which a reasonable man 
would have known under the circumstances was 
dishonest or fraudulent, the court may grant re-
lief under subsection (b) of this section. 

(b) Nature of relief available 

The court in an action under subsection (a) of 
this section shall have jurisdiction to grant such 
relief as the court finds necessary to redress in-
jury to consumers or other persons, partner-
ships, and corporations resulting from the rule 
violation or the unfair or deceptive act or prac-
tice, as the case may be. Such relief may in-
clude, but shall not be limited to, rescission or 
reformation of contracts, the refund of money or 
return of property, the payment of damages, and 
public notification respecting the rule violation 
or the unfair or deceptive act or practice, as the 
case may be; except that nothing in this sub-
section is intended to authorize the imposition 
of any exemplary or punitive damages. 

(c) Conclusiveness of findings of Commission in 
cease and desist proceedings; notice of judi-
cial proceedings to injured persons, etc. 

(1) If (A) a cease and desist order issued under 
section 45(b) of this title has become final under 
section 45(g) of this title with respect to any 
person’s, partnership’s, or corporation’s rule vio-
lation or unfair or deceptive act or practice, and 
(B) an action under this section is brought with 
respect to such person’s, partnership’s, or cor-
poration’s rule violation or act or practice, then 
the findings of the Commission as to the mate-
rial facts in the proceeding under section 45(b) of 

this title with respect to such person’s, partner-
ship’s, or corporation’s rule violation or act or 
practice, shall be conclusive unless (i) the terms 
of such cease and desist order expressly provide 
that the Commission’s findings shall not be con-
clusive, or (ii) the order became final by reason 
of section 45(g)(1) of this title, in which case 
such finding shall be conclusive if supported by 
evidence. 

(2) The court shall cause notice of an action 
under this section to be given in a manner which 
is reasonably calculated, under all of the cir-
cumstances, to apprise the persons, partner-
ships, and corporations allegedly injured by the 
defendant’s rule violation or act or practice of 
the pendency of such action. Such notice may, 
in the discretion of the court, be given by publi-
cation. 

(d) Time for bringing of actions 

No action may be brought by the Commission 
under this section more than 3 years after the 
rule violation to which an action under sub-
section (a)(1) of this section relates, or the un-
fair or deceptive act or practice to which an ac-
tion under subsection (a)(2) of this section re-
lates; except that if a cease and desist order 
with respect to any person’s, partnership’s, or 
corporation’s rule violation or unfair or decep-
tive act or practice has become final and such 
order was issued in a proceeding under section 
45(b) of this title which was commenced not 
later than 3 years after the rule violation or act 
or practice occurred, a civil action may be com-
menced under this section against such person, 
partnership, or corporation at any time before 
the expiration of one year after such order be-
comes final. 

(e) Availability of additional Federal or State 
remedies; other authority of Commission un-
affected 

Remedies provided in this section are in addi-
tion to, and not in lieu of, any other remedy or 
right of action provided by State or Federal law. 
Nothing in this section shall be construed to af-
fect any authority of the Commission under any 
other provision of law. 

(Sept. 26, 1914, ch. 311, § 19, as added Pub. L. 
93–637, title II, § 206(a), Jan. 4, 1975, 88 Stat. 2201.) 

EFFECTIVE DATE 

Section 206(b) of Pub. L. 93–637 provided that: ‘‘The 
amendment made by subsection (a) of this section [en-
acting this section] shall not apply to— 

‘‘(1) any violation of a rule to the extent that such 
violation occurred before the date of enactment of 
this Act [Jan. 4, 1975], or 

‘‘(2) any act or practice with respect to which the 
Commission issues a cease-and-desist order, to the 
extent that such act or practice occurred before the 
date of enactment of this Act [Jan. 4, 1975], unless 

such order was issued after such date and the person, 

partnership or corporation against whom such an 

order was issued had been notified in the complaint, 

or in the notice or order attached thereto, that con-

sumer redress may be sought.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 45, 56 of this 

title; title 21 section 378. 

§ 57b–1. Civil investigative demands 

(a) Definitions 

For purposes of this section: 
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(1) The terms ‘‘civil investigative demand’’ 
and ‘‘demand’’ mean any demand issued by the 
commission under subsection (c)(1) of this sec-
tion. 

(2) The term ‘‘Commission investigation’’ 
means any inquiry conducted by a Commis-
sion investigator for the purpose of ascer-
taining whether any person is or has been en-
gaged in any unfair or deceptive acts or prac-
tices in or affecting commerce (within the 
meaning of section 45(a)(1) of this title) or in 
any antitrust violations. 

(3) The term ‘‘Commission investigator’’ 
means any attorney or investigator employed 
by the Commission who is charged with the 
duty of enforcing or carrying into effect any 
provisions relating to unfair or deceptive acts 
or practices in or affecting commerce (within 
the meaning of section 45(a)(1) of this title) or 
any provisions relating to antitrust violations. 

(4) The term ‘‘custodian’’ means the custo-
dian or any deputy custodian designated under 
section 57b–2(b)(2)(A) of this title. 

(5) The term ‘‘documentary material’’ in-
cludes the original or any copy of any book, 
record, report, memorandum, paper, commu-
nication, tabulation, chart, or other docu-
ment. 

(6) The term ‘‘person’’ means any natural 
person, partnership, corporation, association, 
or other legal entity, including any person 
acting under color or authority of State law. 

(7) The term ‘‘violation’’ means any act or 
omission constituting an unfair or deceptive 
act or practice in or affecting commerce 
(within the meaning of section 45(a)(1) of this 
title) or any antitrust violation. 

(8) The term ‘‘antitrust violation’’ means— 
(A) any unfair method of competition 

(within the meaning of section 45(a)(1) of 
this title); 

(B) any violation of the Clayton Act [15 
U.S.C. 12 et seq.] or of any other Federal 
statute that prohibits, or makes available to 
the Commission a civil remedy with respect 
to, any restraint upon or monopolization of 
interstate or foreign trade or commerce; 

(C) with respect to the International Anti-
trust Enforcement Assistance Act of 1994 [15 
U.S.C. 6201 et seq.], any violation of any of 
the foreign antitrust laws (as defined in sec-
tion 12 of such Act [15 U.S.C. 6211]) with re-
spect to which a request is made under sec-
tion 3 of such Act [15 U.S.C. 6202]; or 

(D) any activity in preparation for a merg-
er, acquisition, joint venture, or similar 
transaction, which if consummated, may re-
sult in any such unfair method of competi-
tion or in any such violation. 

(b) Actions conducted by Commission respecting 
unfair or deceptive acts or practices in or af-
fecting commerce 

For the purpose of investigations performed 
pursuant to this section with respect to unfair 
or deceptive acts or practices in or affecting 
commerce (within the meaning of section 
45(a)(1) of this title); all actions of the Commis-
sion taken under section 46 and section 49 of this 
title shall be conducted pursuant to subsection 
(c) of this section. 

(c) Issuance of demand; contents; service; veri-
fied return; sworn certificate; answers; tak-
ing of oral testimony 

(1) Whenever the Commission has reason to be-
lieve that any person may be in possession, cus-
tody, or control of any documentary material or 
tangible things, or may have any information, 
relevant to unfair or deceptive acts or practices 
in or affecting commerce (within the meaning of 
section 45(a)(1) of this title), or to antitrust vio-
lations, the Commission may, before the institu-
tion of any proceedings under this subchapter, 
issue in writing, and cause to be served upon 
such person, a civil investigative demand requir-
ing such person to produce such documentary 
material for inspection and copying or reproduc-
tion, to submit such tangible things, to file 
written reports or answers to questions, to give 
oral testimony concerning documentary mate-
rial or other information, or to furnish any com-
bination of such material, answers, or testi-
mony. 

(2) Each civil investigative demand shall state 
the nature of the conduct constituting the al-
leged violation which is under investigation and 
the provision of law applicable to such violation. 

(3) Each civil investigative demand for the 
production of documentary material shall— 

(A) describe each class of documentary ma-
terial to be produced under the demand with 
such definiteness and certainty as to permit 
such material to be fairly identified; 

(B) prescribe a return date or dates which 
will provide a reasonable period of time within 
which the material so demanded may be as-
sembled and made available for inspection and 
copying or reproduction; and 

(C) identify the custodian to whom such ma-
terial shall be made available. 

(4) Each civil investigative demand for the 
submission of tangible things shall— 

(A) describe each class of tangible things to 
be submitted under the demand with such defi-
niteness and certainty as to permit such 
things to be fairly identified; 

(B) prescribe a return date or dates which 
will provide a reasonable period of time within 
which the things so demanded may be assem-
bled and submitted; and 

(C) identify the custodian to whom such 
things shall be submitted. 

(5) Each civil investigative demand for written 
reports or answers to questions shall— 

(A) propound with definiteness and certainty 
the reports to be produced or the questions to 
be answered; 

(B) prescribe a date or dates at which time 
written reports or answers to questions shall 
be submitted; and 

(C) identify the custodian to whom such re-
ports or answers shall be submitted. 

(6) Each civil investigative demand for the giv-
ing of oral testimony shall— 

(A) prescribe a date, time, and place at 
which oral testimony shall be commenced; and 

(B) identify a Commission investigator who 
shall conduct the investigation and the custo-
dian to whom the transcript of such investiga-
tion shall be submitted. 
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(7)(A) Any civil investigative demand may be 
served by any Commission investigator at any 
place within the territorial jurisdiction of any 
court of the United States. 

(B) Any such demand or any enforcement peti-
tion filed under this section may be served upon 
any person who is not found within the terri-
torial jurisdiction of any court of the United 
States, in such manner as the Federal Rules of 
Civil Procedure prescribe for service in a foreign 
nation. 

(C) To the extent that the courts of the United 
States have authority to assert jurisdiction over 
such person consistent with due process, the 
United States District Court for the District of 
Columbia shall have the same jurisdiction to 
take any action respecting compliance with this 
section by such person that such district court 
would have if such person were personally with-
in the jurisdiction of such district court. 

(8) Service of any civil investigative demand 
or any enforcement petition filed under this sec-
tion may be made upon a partnership, corpora-
tion, association, or other legal entity by— 

(A) delivering a duly executed copy of such 
demand or petition to any partner, executive 
officer, managing agent, or general agent of 
such partnership, corporation, association, or 
other legal entity, or to any agent of such 
partnership, corporation, association, or other 
legal entity authorized by appointment or by 
law to receive service of process on behalf of 
such partnership, corporation, association, or 
other legal entity; 

(B) delivering a duly executed copy of such 
demand or petition to the principal office or 
place of business of the partnership, corpora-
tion, association, or other legal entity to be 
served; or 

(C) depositing a duly executed copy in the 
United States mails, by registered or certified 
mail, return receipt requested, duly addressed 
to such partnership, corporation, association, 
or other legal entity at its principal office or 
place of business. 

(9) Service of any civil investigative demand 
or of any enforcement petition filed under this 
section may be made upon any natural person 
by— 

(A) delivering a duly executed copy of such 
demand or petition to the person to be served; 
or 

(B) depositing a duly executed copy in the 
United States mails by registered or certified 
mail, return receipt requested, duly addressed 
to such person at his residence or principal of-
fice or place of business. 

(10) A verified return by the individual serving 
any civil investigative demand or any enforce-
ment petition filed under this section setting 
forth the manner of such service shall be proof 
of such service. In the case of service by reg-
istered or certified mail, such return shall be ac-
companied by the return post office receipt of 
delivery of such demand or enforcement peti-
tion. 

(11) The production of documentary material 
in response to a civil investigative demand shall 
be made under a sworn certificate, in such form 
as the demand designates, by the person, if a 

natural person, to whom the demand is directed 
or, if not a natural person, by any person having 
knowledge of the facts and circumstances relat-
ing to such production, to the effect that all of 
the documentary material required by the de-
mand and in the possession, custody, or control 
of the person to whom the demand is directed 
has been produced and made available to the 
custodian. 

(12) The submission of tangible things in re-
sponse to a civil investigative demand shall be 
made under a sworn certificate, in such form as 
the demand designates, by the person to whom 
the demand is directed or, if not a natural per-
son, by any person having knowledge of the 
facts and circumstances relating to such produc-
tion, to the effect that all of the tangible things 
required by the demand and in the possession, 
custody, or control of the person to whom the 
demand is directed have been submitted to the 
custodian. 

(13) Each reporting requirement or question in 
a civil investigative demand shall be answered 
separately and fully in writing under oath, un-
less it is objected to, in which event the reasons 
for the objection shall be stated in lieu of an an-
swer, and it shall be submitted under a sworn 
certificate, in such form as the demand des-
ignates, by the person, if a natural person, to 
whom the demand is directed or, if not a natural 
person, by any person responsible for answering 
each reporting requirement or question, to the 
effect that all information required by the de-
mand and in the possession, custody, control, or 
knowledge of the person to whom the demand is 
directed has been submitted. 

(14)(A) Any Commission investigator before 
whom oral testimony is to be taken shall put 
the witness on oath or affirmation and shall per-
sonally, or by any individual acting under his 
direction and in his presence, record the testi-
mony of the witness. The testimony shall be 
taken stenographically and transcribed. After 
the testimony is fully transcribed, the Commis-
sion investigator before whom the testimony is 
taken shall promptly transmit a copy of the 
transcript of the testimony to the custodian. 

(B) Any Commission investigator before whom 
oral testimony is to be taken shall exclude from 
the place where the testimony is to be taken all 
other persons except the person giving the testi-
mony, his attorney, the officer before whom the 
testimony is to be taken, and any stenographer 
taking such testimony. 

(C) The oral testimony of any person taken 
pursuant to a civil investigative demand shall 
be taken in the judicial district of the United 
States in which such person resides, is found, or 
transacts business, or in such other place as 
may be agreed upon by the Commission inves-
tigator before whom the oral testimony of such 
person is to be taken and such person. 

(D)(i) Any person compelled to appear under a 
civil investigative demand for oral testimony 
pursuant to this section may be accompanied, 
represented, and advised by an attorney. The at-
torney may advise such person, in confidence, 
either upon the request of such person or upon 
the initiative of the attorney, with respect to 
any question asked of such person. 

(ii) Such person or attorney may object on the 
record to any question, in whole or in part, and 
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shall briefly state for the record the reason for 
the objection. An objection may properly be 
made, received, and entered upon the record 
when it is claimed that such person is entitled 
to refuse to answer the question on grounds of 
any constitutional or other legal right or privi-
lege, including the privilege against self-in-
crimination. Such person shall not otherwise ob-
ject to or refuse to answer any question, and 
shall not himself or through his attorney other-
wise interrupt the oral examination. If such per-
son refuses to answer any question, the Commis-
sion may petition the district court of the 
United States pursuant to this section for an 
order compelling such person to answer such 
question. 

(iii) If such person refuses to answer any ques-
tion on grounds of the privilege against self-in-
crimination, the testimony of such person may 
be compelled in accordance with the provisions 
of section 6004 of title 18. 

(E)(i) After the testimony of any witness is 
fully transcribed, the Commission investigator 
shall afford the witness (who may be accom-
panied by an attorney) a reasonable opportunity 
to examine the transcript. The transcript shall 
be read to or by the witness, unless such exam-
ination and reading are waived by the witness. 
Any changes in form or substance which the wit-
ness desires to make shall be entered and identi-
fied upon the transcript by the Commission in-
vestigator with a statement of the reasons given 
by the witness for making such changes. The 
transcript shall then be signed by the witness, 
unless the witness in writing waives the signing, 
is ill, cannot be found, or refuses to sign. 

(ii) If the transcript is not signed by the wit-
ness during the 30-day period following the date 
upon which the witness is first afforded a rea-
sonable opportunity to examine it, the Commis-
sion investigator shall sign the transcript and 
state on the record the fact of the waiver, ill-
ness, absence of the witness, or the refusal to 
sign, together with any reasons given for the 
failure to sign. 

(F) The Commission investigator shall certify 
on the transcript that the witness was duly 
sworn by him and that the transcript is a true 
record of the testimony given by the witness, 
and the Commission investigator shall promptly 
deliver the transcript or send it by registered or 
certified mail to the custodian. 

(G) The Commission investigator shall furnish 
a copy of the transcript (upon payment of rea-
sonable charges for the transcription) to the 
witness only, except that the Commission may 
for good cause limit such witness to inspection 
of the official transcript of his testimony. 

(H) Any witness appearing for the taking of 
oral testimony pursuant to a civil investigative 
demand shall be entitled to the same fees and 
mileage which are paid to witnesses in the dis-
trict courts of the United States. 

(d) Procedures for demand material 

Materials received as a result of a civil inves-
tigative demand shall be subject to the proce-
dures established in section 57b–2 of this title. 

(e) Petition for enforcement 

Whenever any person fails to comply with any 
civil investigative demand duly served upon him 

under this section, or whenever satisfactory 
copying or reproduction of material requested 
pursuant to the demand cannot be accomplished 
and such person refuses to surrender such mate-
rial, the Commission, through such officers or 
attorneys as it may designate, may file, in the 
district court of the United States for any judi-
cial district in which such person resides, is 
found, or transacts business, and serve upon 
such person, a petition for an order of such court 
for the enforcement of this section. All process 
of any court to which application may be made 
as provided in this subsection may be served in 
any judicial district. 

(f) Petition for order modifying or setting aside 
demand 

(1) Not later than 20 days after the service of 
any civil investigative demand upon any person 
under subsection (c) of this section, or at any 
time before the return date specified in the de-
mand, whichever period is shorter, or within 
such period exceeding 20 days after service or in 
excess of such return date as may be prescribed 
in writing, subsequent to service, by any Com-
mission investigator named in the demand, such 
person may file with the Commission a petition 
for an order by the Commission modifying or 
setting aside the demand. 

(2) The time permitted for compliance with 
the demand in whole or in part, as deemed prop-
er and ordered by the Commission, shall not run 
during the pendency of such petition at the 
Commission, except that such person shall com-
ply with any portions of the demand not sought 
to be modified or set aside. Such petition shall 
specify each ground upon which the petitioner 
relies in seeking such relief, and may be based 
upon any failure of the demand to comply with 
the provisions of this section, or upon any con-
stitutional or other legal right or privilege of 
such person. 

(g) Custodial control of documentary material, 
tangible things, reports, etc. 

At any time during which any custodian is in 
custody or control of any documentary mate-
rial, tangible things, reports, answers to ques-
tions, or transcripts of oral testimony given by 
any person in compliance with any civil inves-
tigative demand, such person may file, in the 
district court of the United States for the judi-
cial district within which the office of such cus-
todian is situated, and serve upon such custo-
dian, a petition for an order of such court re-
quiring the performance by such custodian of 
any duty imposed upon him by this section or 
section 57b–2 of this title. 

(h) Jurisdiction of court 

Whenever any petition is filed in any district 
court of the United States under this section, 
such court shall have jurisdiction to hear and 
determine the matter so presented, and to enter 
such order or orders as may be required to carry 
into effect the provisions of this section. Any 
final order so entered shall be subject to appeal 
pursuant to section 1291 of title 28. Any disobe-
dience of any final order entered under this sec-
tion by any court shall be punished as a con-
tempt of such court. 
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1 See References in Text note below. 

(i) Commission authority to issue subpoenas or 
make demand for information 

Notwithstanding any other provision of law, 
the Commission shall have no authority to issue 
a subpoena or make a demand for information, 
under authority of this subchapter or any other 
provision of law, unless such subpoena or de-
mand for information is signed by a Commis-
sioner acting pursuant to a Commission resolu-
tion. The Commission shall not delegate the 
power conferred by this section to sign subpoe-
nas or demands for information to any other 
person. 

(j) Applicability of this section 

The provisions of this section shall not— 
(1) apply to any proceeding under section 

45(b) of this title, any proceeding under sec-
tion 11(b) of the Clayton Act (15 U.S.C. 21(b)), 
or any adjudicative proceeding under any 
other provision of law; or 

(2) apply to or affect the jurisdiction, duties, 
or powers of any agency of the Federal Gov-
ernment, other than the Commission, regard-
less of whether such jurisdiction, duties, or 
powers are derived in whole or in part, by ref-
erence to this subchapter. 

(Sept. 26, 1914, ch. 311, § 20, as added Pub. L. 
96–252, § 13, May 28, 1980, 94 Stat. 380; amended 
Pub. L. 103–312, § 7, Aug. 26, 1994, 108 Stat. 1693; 
Pub. L. 103–438, § 3(e)(2)(B), Nov. 2, 1994, 108 Stat. 
4598.) 

REFERENCES IN TEXT 

The Clayton Act, referred to in subsec. (a)(8)(B), is 

act Oct. 15, 1914, ch. 323, 38 Stat. 730, as amended, which 

is classified generally to sections 12, 13, 14 to 19, 20, 21, 

and 22 to 27 of this title, and sections 52 and 53 of Title 

29, Labor. For further details and complete classifica-

tion of this Act to the Code, see References in Text 

note set out under section 12 of this title and Tables. 

The International Antitrust Enforcement Assistance 

Act of 1994, referred to in subsec. (a)(8)(C), is Pub. L. 

103–438, Nov. 2, 1994, 108 Stat. 4597, which is classified 

principally to chapter 88 (§ 6201 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 6201 of this title 

and Tables. 

PRIOR PROVISIONS 

A prior section 20 of act Sept. 26, 1914, ch. 311, was re-

numbered section 24 and is classified to section 57c of 

this title. 

AMENDMENTS 

1994—Subsec. (a)(2). Pub. L. 103–312, § 7(a)(1), inserted 

before period at end ‘‘or in any antitrust violations’’. 

Subsec. (a)(3). Pub. L. 103–312, § 7(a)(2), inserted before 

period at end ‘‘or any provisions relating to antitrust 

violations’’. 

Subsec. (a)(7). Pub. L. 103–312, § 7(a)(3), inserted before 

period at end ‘‘or any antitrust violation’’. 

Subsec. (a)(8). Pub. L. 103–438 amended par. (8) gener-

ally. Prior to amendment, par. (8) read as follows: ‘‘The 

term ‘antitrust violation’ means any unfair method of 

competition (within the meaning of section 45(a)(1) of 

this title), any violation of the Clayton Act, any viola-

tion of any other Federal statute that prohibits, or 

makes available to the Commission a civil remedy with 

respect to, any restraint upon or monopolization of 

interstate or foreign trade or commerce, or any activ-

ity in preparation for a merger, acquisition, joint ven-

ture, or similar transaction, which if consummated, 

may result in such an unfair method of competition or 

violation.’’ 

Pub. L. 103–312, § 7(a)(4), added par. (8). 

Subsec. (c)(1). Pub. L. 103–312, § 7(b)(1), inserted ‘‘or 

tangible things’’ after ‘‘control of any documentary 

material’’, ‘‘or to antitrust violations,’’ after ‘‘section 

45(a)(1) of this title),’’, and ‘‘to submit such tangible 

things,’’ after ‘‘copying or reproduction,’’. 

Subsec. (c)(4) to (14). Pub. L. 103–312, § 7(b)(2), added 

pars. (4) and (12) and redesignated former pars. (4) to 

(10), (11), and (12) as (5) to (11), (13), and (14), respec-

tively. 

Subsec. (g). Pub. L. 103–312, § 7(c), inserted ‘‘, tangible 

things’’ after ‘‘documentary material’’. 

Subsec. (j)(1). Pub. L. 103–312, § 7(d), inserted before 

semicolon at end ‘‘, any proceeding under section 11(b) 

of the Clayton Act (15 U.S.C. 21(b)), or any adjudicative 

proceeding under any other provision of law’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–312 applicable only with 

respect to compulsory process issued after Aug. 26, 1994, 

see section 15(d) of Pub. L. 103–312, set out as a note 

under section 45 of this title. 

EFFECTIVE DATE 

Section effective May 28, 1980, see section 23 of Pub. 

L. 96–252, set out as an Effective Date of 1980 Amend-

ment note under section 45 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 57b–2 of this 

title; title 44 section 3518. 

§ 57b–2. Confidentiality 

(a) Definitions 

For purposes of this section: 
(1) The term ‘‘material’’ means documentary 

material, tangible things, written reports or 
answers to questions, and transcripts of oral 
testimony. 

(2) The term ‘‘Federal agency’’ has the 
meaning given it in section 552(e) 1 of title 5. 

(b) Procedures respecting documents, tangible 
things, or transcripts of oral testimony re-
ceived pursuant to compulsory process or in-
vestigation 

(1) With respect to any document, tangible 
thing, or transcript of oral testimony received 
by the Commission pursuant to compulsory 
process in an investigation, a purpose of which 
is to determine whether any person may have 
violated any provision of the laws administered 
by the Commission, the procedures established 
in paragraph (2) through paragraph (7) shall 
apply. 

(2)(A) The Commission shall designate a duly 
authorized agent to serve as custodian of docu-
mentary material, tangible things, or written 
reports or answers to questions, and transcripts 
of oral testimony, and such additional duly au-
thorized agents as the Commission shall deter-
mine from time to time to be necessary to serve 
as deputies to the custodian. 

(B) Any person upon whom any demand for the 
production of documentary material has been 
duly served shall make such material available 
for inspection and copying or reproduction to 
the custodian designated in such demand at the 
principal place of business of such person (or at 
such other place as such custodian and such per-
son thereafter may agree or prescribe in writing 
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or as the court may direct pursuant to section 
57b–1(h) of this title) on the return date specified 
in such demand (or on such later date as such 
custodian may prescribe in writing). Such per-
son may upon written agreement between such 
person and the custodian substitute copies for 
originals of all or any part of such material. 

(3)(A) The custodian to whom any documen-
tary material, tangible things, written reports 
or answers to questions, and transcripts of oral 
testimony are delivered shall take physical pos-
session of such material, reports or answers, and 
transcripts, and shall be responsible for the use 
made of such material, reports or answers, and 
transcripts, and for the return of material, pur-
suant to the requirements of this section. 

(B) The custodian may prepare such copies of 
the documentary material, written reports or 
answers to questions, and transcripts of oral tes-
timony, and may make tangible things avail-
able, as may be required for official use by any 
duly authorized officer or employee of the Com-
mission under regulations which shall be pro-
mulgated by the Commission. Notwithstanding 
subparagraph (C), such material, things, and 
transcripts may be used by any such officer or 
employee in connection with the taking of oral 
testimony under this section. 

(C) Except as otherwise provided in this sec-
tion, while in the possession of the custodian, no 
documentary material, tangible things, reports 
or answers to questions, and transcripts of oral 
testimony shall be available for examination by 
any individual other than a duly authorized offi-
cer or employee of the Commission without the 
consent of the person who produced the mate-
rial, things, or transcripts. Nothing in this sec-
tion is intended to prevent disclosure to either 
House of the Congress or to any committee or 
subcommittee of the Congress, except that the 
Commission immediately shall notify the owner 
or provider of any such information of a request 
for information designated as confidential by 
the owner or provider. 

(D) While in the possession of the custodian 
and under such reasonable terms and conditions 
as the Commission shall prescribe— 

(i) documentary material, tangible things, 
or written reports shall be available for exam-
ination by the person who produced the mate-
rial, or by any duly authorized representative 
of such person; and 

(ii) answers to questions in writing and tran-
scripts of oral testimony shall be available for 
examination by the person who produced the 
testimony or by his attorney. 

(4) Whenever the Commission has instituted a 
proceeding against a person, partnership, or cor-
poration, the custodian may deliver to any offi-
cer or employee of the Commission documentary 
material, tangible things, written reports or an-
swers to questions, and transcripts of oral testi-
mony for official use in connection with such 
proceeding. Upon the completion of the proceed-
ing, the officer or employee shall return to the 
custodian any such material so delivered which 
has not been received into the record of the pro-
ceeding. 

(5) If any documentary material, tangible 
things, written reports or answers to questions, 
and transcripts of oral testimony have been pro-

duced in the course of any investigation by any 
person pursuant to compulsory process and— 

(A) any proceeding arising out of the inves-
tigation has been completed; or 

(B) no proceeding in which the material may 
be used has been commenced within a reason-
able time after completion of the examination 
and analysis of all such material and other in-
formation assembled in the course of the in-
vestigation; 

then the custodian shall, upon written request 
of the person who produced the material, return 
to the person any such material which has not 
been received into the record of any such pro-
ceeding (other than copies of such material 
made by the custodian pursuant to paragraph 
(3)(B)). 

(6) The custodian of any documentary mate-
rial, written reports or answers to questions, 
and transcripts of oral testimony may deliver to 
any officers or employees of appropriate Federal 
law enforcement agencies, in response to a writ-
ten request, copies of such material for use in 
connection with an investigation or proceeding 
under the jurisdiction of any such agency. The 
custodian of any tangible things may make such 
things available for inspection to such persons 
on the same basis. Such materials shall not be 
made available to any such agency until the 
custodian received certification of any officer of 
such agency that such information will be main-
tained in confidence and will be used only for of-
ficial law enforcement purposes. Such documen-
tary material, results of inspections of tangible 
things, written reports or answers to questions, 
and transcripts of oral testimony may be used 
by any officer or employee of such agency only 
in such manner and subject to such conditions 
as apply to the Commission under this section. 
The custodian may make such materials avail-
able to any State law enforcement agency upon 
the prior certification of any officer of such 
agency that such information will be main-
tained in confidence and will be used only for of-
ficial law enforcement purposes. 

(7) In the event of the death, disability, or sep-
aration from service in the Commission of the 
custodian of any documentary material, tan-
gible things, written reports or answers to ques-
tions, and transcripts of oral testimony pro-
duced under any demand issued under this sub-
chapter, or the official relief of the custodian 
from responsibility for the custody and control 
of such material, the Commission promptly 
shall— 

(A) designate under paragraph (2)(A) another 
duly authorized agent to serve as custodian of 
such material; and 

(B) transmit in writing to the person who 
produced the material or testimony notice as 
to the identity and address of the successor so 
designated. 

Any successor designated under paragraph (2)(A) 
as a result of the requirements of this paragraph 
shall have (with regard to the material involved) 
all duties and responsibilities imposed by this 
section upon his predecessor in office with re-
gard to such material, except that he shall not 
be held responsible for any default or dereliction 
which occurred before his designation. 
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(c) Information considered confidential 

(1) All information reported to or otherwise 
obtained by the Commission which is not sub-
ject to the requirements of subsection (b) of this 
section shall be considered confidential when so 
marked by the person supplying the information 
and shall not be disclosed, except in accordance 
with the procedures established in paragraph (2) 
and paragraph (3). 

(2) If the Commission determines that a docu-
ment marked confidential by the person supply-
ing it may be disclosed because it is not a trade 
secret or commercial or financial information 
which is obtained from any person and which is 
privileged or confidential, within the meaning of 
section 46(f) of this title, then the Commission 
shall notify such person in writing that the 
Commission intends to disclose the document at 
a date not less than 10 days after the date of re-
ceipt of notification. 

(3) Any person receiving such notification 
may, if he believes disclosure of the document 
would cause disclosure of a trade secret, or com-
mercial or financial information which is ob-
tained from any person and which is privileged 
or confidential, within the meaning of section 
46(f) of this title, before the date set for release 
of the document, bring an action in the district 
court of the United States for the district within 
which the documents are located or in the 
United States District Court for the District of 
Columbia to restrain disclosure of the docu-
ment. Any person receiving such notification 
may file with the appropriate district court or 
court of appeals of the United States, as appro-
priate, an application for a stay of disclosure. 
The documents shall not be disclosed until the 
court has ruled on the application for a stay. 

(d) Particular disclosures allowed 

(1) The provisions of subsection (c) of this sec-
tion shall not be construed to prohibit— 

(A) the disclosure of information to either 
House of the Congress or to any committee or 
subcommittee of the Congress, except that the 
Commission immediately shall notify the 
owner or provider of any such information of 
a request for information designated as con-
fidential by the owner or provider; 

(B) the disclosure of the results of any inves-
tigation or study carried out or prepared by 
the Commission, except that no information 
shall be identified nor shall information be 
disclosed in such a manner as to disclose a 
trade secret of any person supplying the trade 
secret, or to disclose any commercial or finan-
cial information which is obtained from any 
person and which is privileged or confidential; 

(C) the disclosure of relevant and material 
information in Commission adjudicative pro-
ceedings or in judicial proceedings to which 
the Commission is a party; or 

(D) the disclosure to a Federal agency of dis-
aggregated information obtained in accord-
ance with section 3512 1 of title 44, except that 
the recipient agency shall use such dis-
aggregated information for economic, statis-
tical, or policymaking purposes only, and 
shall not disclose such information in an indi-
vidually identifiable form. 

(2) Any disclosure of relevant and material in-
formation in Commission adjudicative proceed-

ings or in judicial proceedings to which the 
Commission is a party shall be governed by the 
rules of the Commission for adjudicative pro-
ceedings or by court rules or orders, except that 
the rules of the Commission shall not be amend-
ed in a manner inconsistent with the purposes of 
this section. 

(e) Effect on other statutory provisions limiting 
disclosure 

Nothing in this section shall supersede any 
statutory provision which expressly prohibits or 
limits particular disclosures by the Commission, 
or which authorizes disclosures to any other 
Federal agency. 

(f) Exemption from disclosure 

Any material which is received by the Com-
mission in any investigation, a purpose of which 
is to determine whether any person may have 
violated any provision of the laws administered 
by the Commission, and which is provided pur-
suant to any compulsory process under this sub-
chapter or which is provided voluntarily in place 
of such compulsory process shall be exempt from 
disclosure under section 552 of title 5. 

(Sept. 26, 1914, ch. 311, § 21, as added Pub. L. 
96–252, § 14, May 28, 1980, 94 Stat. 385; amended 
Pub. L. 103–312, § 8, Aug. 26, 1994, 108 Stat. 1694.) 

REFERENCES IN TEXT 

Section 552(e) of title 5, referred to in subsec. (a)(2), 

was redesignated section 552(f) of Title 5, Government 

Organization and Employees, by section 1802(b) of Pub. 

L. 99–570. 

Section 3512 of title 44, referred to in subsec. (d)(1)(D), 

which related to requirements for the collection of in-

formation by independent Federal regulatory agencies, 

was a part of chapter 35 of Title 44, Public Printing and 

Documents. Chapter 35 was amended generally by the 

Paperwork Reduction Act of 1980 (Pub. L. 96–511) and 

subsequently by the Paperwork Reduction Act of 1995 

(Pub. L. 104–13). 

PRIOR PROVISIONS 

A prior section 21 of act Sept. 26, 1914, ch. 311, was re-

numbered section 25 and is classified to section 58 of 

this title. 

AMENDMENTS 

1994—Subsec. (a)(1). Pub. L. 103–312, § 8(1), inserted 

‘‘tangible things,’’ after ‘‘documentary material,’’. 

Subsec. (b)(1). Pub. L. 103–312, § 8(2), inserted 

‘‘, tangible thing,’’ after ‘‘document’’. 

Subsec. (b)(2)(A). Pub. L. 103–312, § 8(3), inserted ‘‘tan-

gible things,’’ after ‘‘documentary material,’’. 

Subsec. (b)(3). Pub. L. 103–312, § 8(4), in subpar. (A), in-

serted ‘‘tangible things,’’ after ‘‘documentary mate-

rial,’’, in subpar. (B), inserted ‘‘, and may make tan-

gible things available,’’ after ‘‘transcripts of oral testi-

mony’’ and ‘‘, things,’’ after ‘‘such material’’, in sub-

par. (C), inserted ‘‘tangible things,’’ after ‘‘documen-

tary material,’’ and ‘‘, things,’’ after ‘‘material’’, and 

in subpar. (D)(i), inserted ‘‘, tangible things,’’ after 

‘‘documentary material’’. 

Subsec. (b)(4), (5). Pub. L. 103–312, § 8(5), (6), inserted 

‘‘tangible things,’’ after ‘‘documentary material,’’. 

Subsec. (b)(6). Pub. L. 103–312, § 8(7), inserted ‘‘The 

custodian of any tangible things may make such things 

available for inspection to such persons on the same 

basis.’’ after first sentence, and ‘‘results of inspections 

of tangible things,’’ after ‘‘Such documentary mate-

rial,’’. 

Subsec. (b)(7). Pub. L. 103–312, § 8(8), inserted ‘‘tan-

gible things,’’ after ‘‘documentary material,’’. 
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EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–312 applicable only with 

respect to compulsory process issued after Aug. 26, 1994, 

see section 15(d) of Pub. L. 103–312, set out as a note 

under section 45 of this title. 

EFFECTIVE DATE 

Section effective May 28, 1980, see section 23 of Pub. 

L. 96–252, set out as an Effective Date of 1980 Amend-

ment note under section 45 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 57b–1, 6205 of 

this title. 

§ 57b–3. Rulemaking process 

(a) Definitions 

For purposes of this section: 
(1) The term ‘‘rule’’ means any rule promul-

gated by the Commission under section 46 or 
section 57a of this title, except that such term 
does not include interpretive rules, rules in-
volving Commission management or person-
nel, general statements of policy, or rules re-
lating to Commission organization, procedure, 
or practice. Such term does not include any 
amendment to a rule unless the Commission— 

(A) estimates that such amendment will 
have an annual effect on the national econ-
omy of $100,000,000 or more; 

(B) estimates that such amendment will 
cause a substantial change in the cost or 
price of goods or services which are used ex-
tensively by particular industries, which are 
supplied extensively in particular geo-
graphic regions, or which are acquired in 
significant quantities by the Federal Gov-
ernment, or by State or local governments; 
or 

(C) otherwise determines that such amend-
ment will have a significant impact upon 
persons subject to regulation under such 
amendment and upon consumers. 

(2) The term ‘‘rulemaking’’ means any Com-
mission process for formulating or amending a 
rule. 

(b) Notice of proposed rulemaking; regulatory 
analysis; contents; issuance 

(1) In any case in which the Commission pub-
lishes notice of a proposed rulemaking, the Com-
mission shall issue a preliminary regulatory 
analysis relating to the proposed rule involved. 
Each preliminary regulatory analysis shall con-
tain— 

(A) a concise statement of the need for, and 
the objectives of, the proposed rule; 

(B) a description of any reasonable alter-
natives to the proposed rule which may ac-
complish the stated objective of the rule in a 
manner consistent with applicable law; and 

(C) for the proposed rule, and for each of the 
alternatives described in the analysis, a pre-
liminary analysis of the projected benefits and 
any adverse economic effects and any other ef-
fects, and of the effectiveness of the proposed 
rule and each alternative in meeting the stat-
ed objectives of the proposed rule. 

(2) In any case in which the Commission pro-
mulgates a final rule, the Commission shall 

issue a final regulatory analysis relating to the 
final rule. Each final regulatory analysis shall 
contain— 

(A) a concise statement of the need for, and 
the objectives of, the final rule; 

(B) a description of any alternatives to the 
final rule which were considered by the Com-
mission; 

(C) an analysis of the projected benefits and 
any adverse economic effects and any other ef-
fects of the final rule; 

(D) an explanation of the reasons for the de-
termination of the Commission that the final 
rule will attain its objectives in a manner con-
sistent with applicable law and the reasons the 
particular alternative was chosen; and 

(E) a summary of any significant issues 
raised by the comments submitted during the 
public comment period in response to the pre-
liminary regulatory analysis, and a summary 
of the assessment by the Commission of such 
issues. 

(3)(A) In order to avoid duplication or waste, 
the Commission is authorized to— 

(i) consider a series of closely related rules 
as one rule for purposes of this subsection; and 

(ii) whenever appropriate, incorporate any 
data or analysis contained in a regulatory 
analysis issued under this subsection in the 
statement of basis and purpose to accompany 
any rule promulgated under section 
57a(a)(1)(B) of this title, and incorporate by 
reference in any preliminary or final regu-
latory analysis information contained in a no-
tice of proposed rulemaking or a statement of 
basis and purpose. 

(B) The Commission shall include, in each no-
tice of proposed rulemaking and in each publica-
tion of a final rule, a statement of the manner 
in which the public may obtain copies of the 
preliminary and final regulatory analyses. The 
Commission may charge a reasonable fee for the 
copying and mailing of regulatory analyses. The 
regulatory analyses shall be furnished without 
charge or at a reduced charge if the Commission 
determines that waiver or reduction of the fee is 
in the public interest because furnishing the in-
formation primarily benefits the general public. 

(4) The Commission is authorized to delay the 
completion of any of the requirements estab-
lished in this subsection by publishing in the 
Federal Register, not later than the date of pub-
lication of the final rule involved, a finding that 
the final rule is being promulgated in response 
to an emergency which makes timely compli-
ance with the provisions of this subsection im-
practicable. Such publication shall include a 
statement of the reasons for such finding. 

(5) The requirements of this subsection shall 
not be construed to alter in any manner the sub-
stantive standards applicable to any action by 
the Commission, or the procedural standards 
otherwise applicable to such action. 

(c) Judicial review 

(1) The contents and adequacy of any regu-
latory analysis prepared or issued by the Com-
mission under this section, including the ade-
quacy of any procedure involved in such prepa-
ration or issuance, shall not be subject to any 
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judicial review in any court, except that a court, 
upon review of a rule pursuant to section 57a(e) 
of this title, may set aside such rule if the Com-
mission has failed entirely to prepare a regu-
latory analysis. 

(2) Except as specified in paragraph (1), no 
Commission action may be invalidated, re-
manded, or otherwise affected by any court on 
account of any failure to comply with the re-
quirements of this section. 

(3) The provisions of this subsection do not 
alter the substantive or procedural standards 
otherwise applicable to judicial review of any 
action by the Commission. 

(d) Regulatory agenda; contents; publication 
dates in Federal Register 

(1) The Commission shall publish at least 
semiannually a regulatory agenda. Each regu-
latory agenda shall contain a list of rules which 
the Commission intends to propose or promul-
gate during the 12-month period following the 
publication of the agenda. On the first Monday 
in October of each year, the Commission shall 
publish in the Federal Register a schedule show-
ing the dates during the current fiscal year on 
which the semiannual regulatory agenda of the 
Commission will be published. 

(2) For each rule listed in a regulatory agenda, 
the Commission shall— 

(A) describe the rule; 
(B) state the objectives of and the legal basis 

for the rule; and 
(C) specify any dates established or antici-

pated by the Commission for taking action, in-
cluding dates for advance notice of proposed 
rulemaking, notices of proposed rulemaking, 
and final action by the Commission. 

(3) Each regulatory agenda shall state the 
name, office address, and office telephone num-
ber of the Commission officer or employee re-
sponsible for responding to any inquiry relating 
to each rule listed. 

(4) The Commission shall not propose or pro-
mulgate a rule which was not listed on a regu-
latory agenda unless the Commission publishes 
with the rule an explanation of the reasons the 
rule was omitted from such agenda. 

(Sept. 26, 1914, ch. 311, § 22, as added Pub. L. 
96–252, § 15, May 28, 1980, 94 Stat. 388.) 

EFFECTIVE DATE 

Section effective May 28, 1980, see section 23 of Pub. 

L. 96–252, set out as an Effective Date of 1980 Amend-

ment note under section 45 of this title. 

§ 57b–4. Good faith reliance on actions of Board 
of Governors 

(a) ‘‘Board of Governors’’ defined 

For purposes of this section, the term ‘‘Board 
of Governors’ means the Board of Governors’’ of 
the Federal Reserve System. 

(b) Use as defense 

Notwithstanding any other provision of law, 
if— 

(1) any person, partnership, or corporation 
engages in any conduct or practice which al-
legedly constitutes a violation of any Federal 
law with respect to which the Board of Gov-

ernors of the Federal Reserve System has rule-
making authority; and 

(2) such person, partnership, or corporation 
engaged in such conduct or practice in good 
faith reliance upon, and in conformity with, 
any rule, regulation, statement of interpreta-
tion, or statement of approval prescribed or is-
sued by the Board of Governors under such 
Federal law; 

then such good faith reliance shall constitute a 
defense in any administrative or judicial pro-
ceeding commenced against such person, part-
nership, or corporation by the Commission 
under this subchapter or in any administrative 
or judicial proceeding commenced against such 
person, partnership, or corporation by the At-
torney General of the United States, upon re-
quest made by the Commission, under any provi-
sion of law. 

(c) Applicability of subsection (b) 

The provisions of subsection (b) of this section 
shall apply regardless of whether any rule, regu-
lation, statement of interpretation, or state-
ment of approval prescribed or issued by the 
Board of Governors is amended, rescinded, or 
held to be invalid by judicial authority or any 
other authority after a person, partnership, or 
corporation has engaged in any conduct or prac-
tice in good faith reliance upon, and in conform-
ity with, such rule, regulation, statement of in-
terpretation, or statement of approval. 

(d) Request for issuance of statement or inter-
pretation concerning conduct or practice 

If, in any case in which— 
(1) the Board of Governors has rulemaking 

authority with respect to any Federal law; and 
(2) the Commission is authorized to enforce 

the requirements of such Federal law; 

any person, partnership, or corporation submits 
a request to the Board of Governors for the issu-
ance of any statement of interpretation or 
statement of approval relating to any conduct 
or practice of such person, partnership, or cor-
poration which may be subject to the require-
ments of such Federal law, then the Board of 
Governors shall dispose of such request as soon 
as practicable after the receipt of such. 

(Sept. 26, 1914, ch. 311, § 23, as added Pub. L. 
96–252, § 16, May 28, 1980, 94 Stat. 390.) 

EFFECTIVE DATE 

Section effective May 28, 1980, see section 23 of Pub. 

L. 96–252, set out as an Effective Date of 1980 Amend-

ment note under section 45 of this title. 

§ 57b–5. Agricultural cooperatives 

(a) The Commission shall not have any au-
thority to conduct any study, investigation, or 
prosecution of any agricultural cooperative for 
any conduct which, because of the provisions of 
sections 291 and 292 of title 7, is not a violation 
of any of the antitrust Acts or this subchapter. 

(b) The Commission shall not have any au-
thority to conduct any study or investigation of 
any agricultural marketing orders. 

(Sept. 26, 1914, ch. 311, § 24, as added Pub. L. 
103–312, § 2, Aug. 26, 1994, 108 Stat. 1691.) 
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REFERENCES IN TEXT 

The antitrust Acts, referred to in subsec. (a), are de-

fined in section 44 of this title. 

PRIOR PROVISIONS 

A prior section 24 of act Sept. 26, 1914, was renum-

bered section 25 and is classified to section 57c of this 

title. 

§ 57c. Authorization of appropriations 

There are authorized to be appropriated to 
carry out the functions, powers, and duties of 
the Commission not to exceed $92,700,000 for fis-
cal year 1994; not to exceed $99,000,000 for fiscal 
year 1995; not to exceed $102,000,000 for fiscal 
year 1996; not to exceed $107,000,000 for fiscal 
year 1997; and not to exceed $111,000,000 for fiscal 
year 1998. 

(Sept. 26, 1914, ch. 311, § 25, formerly § 20, as added 
Pub. L. 93–367, title II, § 207, Jan. 4, 1975, 88 Stat. 
2203; amended Pub. L. 94–299, § 1, May 29, 1976, 90 
Stat. 588; renumbered § 24 and amended Pub. L. 
96–252, §§ 13, 17, May 28, 1980, 94 Stat. 380, 391; re-
numbered § 25 and amended Pub. L. 103–312, §§ 2, 
14, Aug. 26, 1994, 108 Stat. 1691, 1697; Pub. L. 
104–216, § 2, Oct. 1, 1996, 110 Stat. 3019.) 

PRIOR PROVISIONS 

A prior section 25 of act Sept. 26, 1914, was renum-

bered section 26 and is classified to section 58 of this 

title. 

AMENDMENTS 

1996—Pub. L. 104–216 struck out ‘‘and’’ before ‘‘not to 

exceed $102,000,000’’ and inserted before period at end 

‘‘; not to exceed $107,000,000 for fiscal year 1997; and not 

to exceed $111,000,000 for fiscal year 1998’’. 

1994—Pub. L. 103–312, § 14, amended section generally. 

Prior to amendment, section read as follows: ‘‘There 

are authorized to be appropriated to carry out the func-

tions, powers, and duties of the Federal Trade Commis-

sion not to exceed $42,000,000 for the fiscal year ending 

June 30, 1975; not to exceed $47,091,000 for the fiscal year 

ending June 30, 1976; not to exceed $50,000,000 for the fis-

cal year ending in 1977; not to exceed $70,000,000 for the 

fiscal year ending September 30, 1980; not to exceed 

$75,000,000 for the fiscal year ending September 30, 1981; 

and not to exceed $80,000,000 for the fiscal year ending 

September 30, 1982.’’ 

1980—Pub. L. 96–252, § 17, substituted ‘‘1977; not to ex-

ceed $70,000,000 for the fiscal year ending September 30, 

1980; not to exceed $75,000,000 for the fiscal year ending 

September 30, 1981; and not to exceed $80,000,000 for the 

fiscal year ending September 30, 1982’’ for ‘‘1977. For fis-

cal years ending after 1977, there may be appropriated 

to carry out such functions, powers, and duties, only 

such sums as the Congress may hereafter authorize by 

law’’. 

1976—Pub. L. 94–299 substituted ‘‘$47,091,000’’ for 

‘‘$46,000,000’’. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–252 effective May 28, 1980, 

see section 23 of Pub. L. 96–252, set out as a note under 

section 45 of this title. 

INTERVENTION BY COMMISSION IN CERTAIN PROCEEDINGS 

Section 11 of Pub. L. 103–312 provided that: 

‘‘(a) LIMITATION ON USE OF AUTHORIZED FUNDS.—The 

Federal Trade Commission shall not have any author-

ity to use any funds which are authorized to be appro-

priated to carry out the Federal Trade Commission Act 

(15 U.S.C. 41 et seq.) for fiscal years 1994, 1995, and 1996 

for the purpose of submitting statements to, appearing 

before, or intervening in the proceedings of, any Fed-

eral or State agency or State legislative body concern-

ing proposed rules or legislation that the agency or leg-

islative body is considering unless the Commission ad-

vises the Committee on Commerce, Science, and Trans-

portation of the Senate and the Committee on Energy 

and Commerce of the House of Representatives regard-

ing such action as soon as possible. 

‘‘(b) CONTENTS OF NOTICE TO CONGRESS.—The notice 

required in subsection (a) shall include the name of the 

agency or legislator involved, the date of such action, 

and a concise statement regarding the nature and pur-

pose of such action.’’ 

RESTRICTION ON USE OF FUNDS TO CANCEL 

REGISTRATION OF TRADEMARKS 

Section 18 of Pub. L. 96–252 prohibited the Federal 

Trade Commission from using any funds authorized to 

be appropriated to carry out this subchapter for fiscal 

year 1980, 1981, or 1982 (or 1983 as extended by Pub. L. 

97–377, title I § 101(d), Dec. 21, 1982, 96 Stat. 1870), under 

this section, for the purpose of taking any action under 

15 U.S.C. 1064 with respect to the cancellation of the 

registration of any mark on the ground that such mark 

has become the common descriptive name of an article 

or substance. 

RESTRICTION ON USE OF FUNDS RESPECTING STUDY, IN-

VESTIGATION, OR PROSECUTION OF ANY AGRICULTURAL 

COOPERATIVE OR STUDY OR INVESTIGATION OF ANY 

AGRICULTURAL MARKETING ORDERS 

Section 20 of Pub. L. 96–252 prohibited the Federal 

Trade Commission from using any funds authorized to 

be appropriated to carry out this subchapter for fiscal 

year 1980, 1981, or 1982 (or 1983 as extended by Pub. L. 

97–377, title I § 101(d), Dec. 21, 1982, 96 Stat. 1870), under 

this section, for the purpose of conducting any study, 

investigation, or prosecution of any agricultural coop-

erative for any conduct which, because of the provi-

sions of the Capper-Volstead Act (7 U.S.C. 291 et seq.), 

was not a violation of any Federal antitrust Act or this 

subchapter or for the purpose of conducting any study 

or investigation of any agricultural marketing orders. 

§ 58. Short title 

This subchapter may be cited as the ‘‘Federal 
Trade Commission Act’’. 

(Sept. 26, 1914, ch. 311, § 26, formerly § 18, as added 
Mar. 21, 1938, ch. 49, § 4, 52 Stat. 114; renumbered 
§ 21, Pub. L. 93–637, title II, § 202(a), Jan. 4, 1975, 
88 Stat. 2193; renumbered § 25, Pub. L. 96–252, § 13, 
May 28, 1980, 94 Stat. 380; renumbered § 26, Pub. 
L. 103–312, § 2, Aug. 26, 1994, 108 Stat. 1691.) 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–216, § 1, Oct. 1, 1996, 110 Stat. 3019, provided 

that: ‘‘This Act [amending section 57c of this title] may 

be cited as the ‘Federal Trade Commission Reauthor-

ization Act of 1996’.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Section 1(a) of Pub. L. 103–312 provided that: ‘‘This 

Act [enacting section 57b–5 of this title, amending this 

section and sections 45, 53, 57a, 57b–1, 57b–2, and 57c of 

this title, and enacting provisions set out as notes 

under sections 45 and 57c of this title] may be cited as 

the ‘Federal Trade Commission Act Amendments of 

1994’.’’ 

SHORT TITLE OF 1980 AMENDMENT 

Section 1 of Pub. L. 96–252 provided that ‘‘This Act 

[enacting sections 57a–1 and 57b–1 to 57b–4 of this title, 

amending this section and sections 45, 46, 50, 57a, and 

57c of this title, and enacting provisions set out as 

notes under sections 45, 46, 57a, 57a–1, and 57c of this 

title] may be cited as the ‘Federal Trade Commission 

Improvements Act of 1980’.’’ 
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SUBCHAPTER II—PROMOTION OF EXPORT 
TRADE 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 7 section 225; 

title 50 App. section 2158. 

§ 61. Export trade; definitions 

The words ‘‘export trade’’ wherever used in 
this subchapter mean solely trade or commerce 
in goods, wares, or merchandise exported, or in 
the course of being exported from the United 
States or any Territory thereof to any foreign 
nation; but the words ‘‘export trade’’ shall not 
be deemed to include the production, manufac-
ture, or selling for consumption or for resale, 
within the United States or any Territory there-
of, of such goods, wares, or merchandise, or any 
act in the course of such production, manufac-
ture, or selling for consumption or for resale. 

The words ‘‘trade within the United States’’ 
wherever used in this subchapter mean trade or 
commerce among the several States or in any 
Territory of the United States, or in the District 
of Columbia, or between any such Territory and 
another, or between any such Territory or Terri-
tories and any State or States or the District of 
Columbia, or between the District of Columbia 
and any State or States. 

The word ‘‘association’’ wherever used in this 
subchapter means any corporation or combina-
tion, by contract or otherwise, of two or more 
persons, partnerships, or corporations. 

(Apr. 10, 1918, ch. 50, § 1, 40 Stat. 516.) 

§ 62. Export trade and antitrust legislation 

Nothing contained in the Sherman Act [15 
U.S.C. 1 et seq.] shall be construed as declaring 
to be illegal an association entered into for the 
sole purpose of engaging in export trade and ac-
tually engaged solely in such export trade, or an 
agreement made or act done in the course of ex-
port trade by such association, provided such as-
sociation, agreement, or act is not in restraint 
of trade within the United States, and is not in 
restraint of the export trade of any domestic 
competitor of such association: Provided, That 
such association does not, either in the United 
States or elsewhere, enter into any agreement, 
understanding, or conspiracy, or do any act 
which artificially or intentionally enhances or 
depresses prices within the United States of 
commodities of the class exported by such asso-
ciation, or which substantially lessens competi-
tion within the United States or otherwise re-
strains trade therein. 

(Apr. 10, 1918, ch. 50, § 2, 40 Stat. 517.) 

CODIFICATION 

‘‘Sherman Act [15 U.S.C. 1 et seq.]’’ substituted in 

text for ‘‘Act entitled ‘An Act to protect trade and 

commerce against unlawful restraints and monopolies,’ 

approved July second, eighteen hundred and ninety’’ on 

authority of the enacting clause of that Act set out as 

a Short Title note under section 1 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 65 of this title. 

§ 63. Acquisition of stock of export trade corpora-
tion 

Nothing contained in section 18 of this title 
shall be construed to forbid the acquisition or 
ownership by any corporation of the whole or 
any part of the stock or other capital of any cor-
poration organized solely for the purpose of en-
gaging in export trade, and actually engaged 
solely in such export trade, unless the effect of 
such acquisition or ownership may be to re-
strain trade or substantially lessen competition 
within the United States. 

(Apr. 10, 1918, ch. 50, § 3, 40 Stat. 517.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 65 of this title. 

§ 64. Unfair methods of competition in export 
trade 

The prohibition against ‘‘unfair methods of 
competition’’ and the remedies provided for en-
forcing said prohibition contained in the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.] shall 
be construed as extending to unfair methods of 
competition used in export trade against com-
petitors engaged in export trade, even though 
the acts constituting such unfair methods are 
done without the territorial jurisdiction of the 
United States. 

(Apr. 10, 1918, ch. 50, § 4, 40 Stat. 517.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

CODIFICATION 

‘‘Federal Trade Commission Act [15 U.S.C. 41 et seq.]’’ 

substituted in text for ‘‘Act entitled ‘An Act to create 

a Federal Trade Commission, to define its powers and 

duties, and for other purposes,’ approved September 

twenty-sixth, nineteen hundred and fourteen’’ on au-

thority of section 18 of that Act [15 U.S.C. 58]. 

§ 65. Information required from export trade cor-
poration; powers of Federal Trade Commis-
sion 

Every association which engages solely in ex-
port trade, within thirty days after its creation, 
shall file with the Federal Trade Commission a 
verified written statement setting forth the lo-
cation of its offices or places of business and the 
names and addresses of all its officers and of all 
its stockholders or members, and if a corpora-
tion, a copy of its certificate or articles of incor-
poration and bylaws, and if unincorporated, a 
copy of its articles or contract of association, 
and on the 1st day of January of each year every 
association engaged solely in export trade shall 
make a like statement of the location of its of-
fices or places of business and the names and ad-
dresses of all its officers and of all its stockhold-
ers or members and of all amendments to and 
changes in its articles or certificate of incorpo-
ration or in its articles or contract of associa-
tion. It shall also furnish to the Commission 
such information as the Commission may re-
quire as to its organization business, conduct, 
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practices, management, and relation to other 
associations, corporations, partnerships, and in-
dividuals. Any association which shall fail so to 
do shall not have the benefit of the provisions of 
sections 62 and 63 of this title, and it shall also 
forfeit to the United States the sum of $100 for 
each and every day of the continuance of such 
failure, which forfeiture shall be payable into 
the Treasury of the United States, and shall be 
recoverable in a civil suit in the name of the 
United States brought in the district where the 
association has its principal office, or in any dis-
trict in which it shall do business. It shall be the 
duty of the various United States attorneys, 
under the direction of the Attorney General of 
the United States, to prosecute for the recovery 
of the forfeiture. The costs and expenses of such 
prosecution shall be paid out of the appropria-
tion for the expenses of the courts of the United 
States. 

Whenever the Federal Trade Commission shall 
have reason to believe that an association or 
any agreement made or act done by such asso-
ciation is in restraint of trade within the United 
States or in restraint of the export trade of any 
domestic competitor of such association, or that 
an association either in the United States or 
elsewhere has entered into any agreement, un-
derstanding, or conspiracy, or done any act 
which artificially or intentionally enhances or 
depresses prices within the United States of 
commodities of the class exported by such asso-
ciation, or which substantially lessens competi-
tion within the United States or otherwise re-
strains trade therein, it shall summon such as-
sociation, its officers, and agents to appear be-
fore it, and thereafter conduct an investigation 
into the alleged violations of law. Upon inves-
tigation, if it shall conclude that the law has 
been violated, it may make to such association 
recommendations for the readjustment of its 
business, in order that it may thereafter main-
tain its organization and management and con-
duct its business in accordance with law. If such 
association fails to comply with the recom-
mendations of the Federal Trade Commission, 
said Commission shall refer its findings and rec-
ommendations to the Attorney General of the 
United States for such action thereon as he may 
deem proper. 

For the purpose of enforcing these provisions 
the Federal Trade Commission shall have all the 
powers, so far as applicable, given it in the Fed-
eral Trade Commission Act [15 U.S.C. 41 et seq.]. 

(Apr. 10, 1918, ch. 50, § 5, 40 Stat. 517; June 25, 
1948, ch. 646, § 1, 62 Stat. 909.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

CODIFICATION 

‘‘Federal Trade Commission Act [15 U.S.C. 41 et seq.]’’ 

substituted in text for ‘‘An Act to create a Federal 

Trade Commission, to define its powers and duties, and 

for other purposes,’’ on authority of section 18 of that 

Act [15 U.S.C. 58]. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, substituted 

‘‘United States attorneys’’ for ‘‘district attorneys’’. See 

section 541 of Title 28, Judiciary and Judicial Proce-

dure. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 66. Short title 

This subchapter may be cited as the ‘‘Webb- 
Pomerene Act’’. 

(Apr. 10, 1918, ch. 50, § 6, as added Pub. L. 94–435, 
title III, § 305(c), Sept. 30, 1976, 90 Stat. 1397.) 

SUBCHAPTER III—LABELING OF WOOL 
PRODUCTS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 70 of this 

title. 

§ 68. Definitions 

As used in this subchapter— 
(a) The term ‘‘person’’ means an individual, 

partnership, corporation, association, or any 
other form of business enterprise, plural or sin-
gular, as the case demands. 

(b) The term ‘‘wool’’ means the fiber from the 
fleece of the sheep or lamb or hair of the Angora 
or Cashmere goat (and may include the so-called 
specialty fibers from the hair of the camel, al-
paca, llama, and vicuna) which has never been 
reclaimed from any woven or felted wool prod-
uct. 

(c) The term ‘‘recycled wool’’ means (1) the re-
sulting fiber when wool has been woven or felted 
into a wool product which, without ever having 
been utilized in any way by the ultimate con-
sumer, subsequently has been made into a fi-
brous state, or (2) the resulting fiber when wool 
or reprocessed wool has been spun, woven, knit-
ted, or felted into a wool product which, after 
having been used in any way by the ultimate 
consumer, subsequently has been made into a fi-
brous state. 

(d) The term ‘‘wool product’’ means any prod-
uct, or any portion of a product, which contains, 
purports to contain, or in any way is rep-
resented as containing wool or recycled wool. 

(e) The term ‘‘Commission’’ means the Federal 
Trade Commission. 

(f) The term ‘‘Federal Trade Commission Act’’ 
means the Act of Congress entitled ‘‘An Act to 
create a Federal Trade Commission, to define its 
powers and duties, and for other purposes’’, ap-
proved September 26, 1914, as amended, and the 
Federal Trade Commission Act approved March 
21, 1938 [15 U.S.C. 41 et seq.]. 

(g) The term ‘‘commerce’’ means commerce 
among the several States or with foreign na-
tions, or in any Territory of the United States 
or in the District of Columbia, or between any 
such Territory and another, or between any such 
Territory and any State or foreign nation, or be-
tween the District of Columbia and any State or 
Territory or foreign nation. 
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(h) The term ‘‘Territory’’ includes the insular 
possessions of the United States and also any 
Territory of the United States. 

(Oct. 14, 1940, ch. 871, § 2, 54 Stat. 1128; Pub. L. 
96–242, § 1, May 5, 1980, 94 Stat. 344.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (f), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

AMENDMENTS 

1980—Subsec. (c). Pub. L. 96–242, § 1(a), substituted 

‘‘recycled wool’’ for ‘‘reprocessed wool’’ as term de-

fined, designated existing definition as cl. (1), and 

added cl. (2). 

Subsecs. (d) to (i). Pub. L. 96–242, § 1(b)–(d), redesig-

nated subsecs. (e) to (i) as (d) to (h), respectively, and, 

in subsec. (d) as so redesignated, substituted ‘‘contain-

ing wool or recycled wool’’ for ‘‘containing wool, re-

processed wool, or reused wool’’. Former subsec. (d), 

which defined term ‘‘reused wool’’, was struck out. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 3 of Pub. L. 96–242 provided that: ‘‘The 

amendments made by this Act [amending this section 

and section 68b of this title] shall take effect with re-

spect to wool products manufactured on or after the 

date sixty days after the date of enactment of this Act 

[May 5, 1980].’’ 

EFFECTIVE DATE 

Section 12 of act Oct. 14, 1940, provided that: ‘‘This 

Act [this subchapter] shall take effect nine months 

after the date of its passage.’’ 

SHORT TITLE 

Section 1 of act Oct. 14, 1940, provided that: ‘‘This Act 

[this subchapter] may be cited as the ‘Wool Products 

Labeling Act of 1939’.’’ 

SEPARABILITY 

Section 13 of act Oct. 14, 1940, provided that: ‘‘If any 

provision of this Act [this subchapter], or the applica-

tion thereof to any person, partnership, corporation, or 

circumstance is held invalid, the remainder of the Act 

and the application of such provision to any other per-

son, partnership, corporation, or circumstance shall 

not be affected thereby.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 68a. Misbranding declared unlawful 

The introduction, or manufacture for intro-
duction, into commerce, or the sale, transpor-
tation, or distribution, in commerce, of any 
wool product which is misbranded within the 
meaning of this subchapter or the rules and reg-
ulations hereunder, is unlawful and shall be an 
unfair method of competition, and an unfair and 
deceptive act or practice, in commerce under 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.]; and any person who shall manufacture 
or deliver for shipment or ship or sell or offer for 
sale in commerce, any such wool product which 
is misbranded within the meaning of this sub-
chapter and the rules and regulations hereunder 

is guilty of an unfair method of competition, 
and an unfair and deceptive act or practice, in 
commerce within the meaning of the Federal 
Trade Commission Act. 

This section shall not apply— 
(a) To any common carrier or contract carrier 

in respect to a wool product shipped or delivered 
for shipment in commerce in the ordinary 
course of its business; or 

(b) To any person manufacturing, delivering 
for shipment, shipping, selling, or offering for 
sale, for exportation from the United States to 
any foreign country a wool product branded in 
accordance with the specifications of the pur-
chaser and in accordance with the laws of such 
country. 

(Oct. 14, 1940, ch. 871, § 3, 54 Stat. 1129.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 68b, 68e, 68g, 68h 

of this title. 

§ 68b. Misbranded wool products 

(a) False identification; affixation of label, etc., 
contents 

A wool product shall be misbranded— 
(1) If it is falsely or deceptively stamped, 

tagged, labeled, or otherwise identified. 
(2) If a stamp, tag, label, or other means of 

identification, or substitute therefor under 
section 68c of this title, is not on or affixed to 
the wool product and does not show— 

(A) the percentage of the total fiber weight 
of the wool product, exclusive of ornamenta-
tion not exceeding 5 per centum of said total 
fiber weight, of (1) wool; (2) recycled wool; 
(3) each fiber other than wool if said percent-
age by weight of such fiber is 5 per centum 
or more; and (4) the aggregate of all other fi-
bers: Provided, That deviation of the fiber 
contents of the wool product from percent-
ages stated on the stamp, tag, label, or other 
means of identification, shall not be mis-
branding under this section if the person 
charged with misbranding proves such devi-
ation resulted from unavoidable variations 
in manufacture and despite the exercise of 
due care to make accurate the statements 
on such stamp, tag, label, or other means of 
identification. 

(B) the maximum percentage of the total 
weight of the wool product, of any non-
fibrous loading, filling, or adulterating mat-
ter. 

(C) the name of the manufacturer of the 
wool product and/or the name of one or more 
persons subject to section 68a of this title 
with respect to such wool product. 

(D) the name of the country where proc-
essed or manufactured. 

(3) In the case of a wool product containing 
a fiber other than wool, if the percentages by 
weight of the wool contents thereof are not 
shown in words and figures plainly legible. 
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(4) In the case of a wool product represented 
as wool, if the percentages by weight of the 
wool content thereof are not shown in words 
and figures plainly legible, or if the total fiber 
weight of such wool product if not 100 per cen-
tum wool exclusive of ornamentation not ex-
ceeding 5 per centum of such total fiber 
weight. 

(b) Additional information 

In addition to information required in this 
section, the stamp, tag, label, or other means of 
identification, or substitute therefor under sec-
tion 68c of this title, may contain other infor-
mation not violating the provisions of this sub-
chapter or the rules and regulations of the Com-
mission. 

(c) Substitute identification 

If any person subject to section 68a of this 
title with respect to a wool product finds or has 
reasonable cause to believe its stamp, tag, label, 
or other means of identification, or substitute 
therefor under section 68c of this title, does not 
contain the information required by this sub-
chapter, he may replace same with a substitute 
containing the information so required. 

(d) Designations on linings, paddings, etc. 

This section shall not be construed as requir-
ing designation on garments or articles of ap-
parel of fiber content of any linings, paddings, 
stiffening, trimmings, or facings, except those 
concerning which express or implied representa-
tions of fiber content are customarily made, nor 
as requiring designation of fiber content of prod-
ucts which have an insignificant or inconsequen-
tial textile content: Provided, That if any such 
article or product purports to contain or in any 
manner is represented as containing wool, this 
section shall be applicable thereto and the infor-
mation required shall be separately set forth 
and segregated. 

The Commission, after giving due notice and 
opportunity to be heard to interested persons, 
may determine and publicly announce the class-
es of such articles concerning which express or 
implied representations of fiber content are cus-
tomarily made, and those products which have 
an insignificant or inconsequential textile con-
tent. 

(e) False or deceptive advertising in mail order 
promotions 

For the purposes of this subchapter, a wool 
product shall be considered to be falsely or de-
ceptively advertised in any mail order pro-
motional material which is used in the direct 
sale or direct offering for sale of such wool prod-
uct, unless such wool product description states 
in a clear and conspicuous manner that such 
wool product is processed or manufactured in 
the United States of America, or imported, or 
both. 

(f) Location of label, etc. 

For purposes of this subchapter, any wool 
product shall be misbranded if a stamp, tag, 
label, or other identification conforming to the 
requirements of this section is not on or affixed 
to the inside center of the neck midway between 
the shoulder seams or, if such product does not 
contain a neck, in the most conspicuous place 

on the inner side of such product, unless it is on 
or affixed on the outer side of such product or in 
the case of hosiery items, on the outer side of 
such product or package. 

(Oct. 14, 1940, ch. 871, § 4, 54 Stat. 1129; Pub. L. 
96–242, § 2, May 5, 1980, 94 Stat. 344; Pub. L. 
98–417, title III, §§ 304, 305, Sept. 24, 1984, 98 Stat. 
1604.) 

AMENDMENTS 

1984—Subsec. (a)(2)(D). Pub. L. 98–417, § 304, added sub-

par. (D). 

Subsecs. (e), (f). Pub. L. 98–417, § 305, added subsecs. (e) 

and (f). 

1980—Subsec. (a)(2)(A). Pub. L. 96–242 substituted ‘‘re-

cycled wool’’ for ‘‘reprocessed wool’’ as cl. (2), struck 

out cl. (3) ‘‘reused wool’’, and redesignated existing cls. 

(4) and (5) as (3) and (4), respectively. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 307 of title III of Pub. L. 98–417 provided that: 

‘‘The amendments made by this title [amending this 

section and sections 68c and 70b of this title] shall be 

effective ninety days after the date of enactment of 

this Act [Sept. 24, 1984].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–242 effective with respect 

to wool products manufactured on or after the date 

sixty days after May 5, 1980, see section 3 of Pub. L. 

96–242, set out as a note under section 68 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 68c of this title. 

§ 68c. Stamp, tag, label, or other identification 

(a) Affixing; retention until sale 

Any person manufacturing for introduction, or 
first introducing into commerce a wool product 
shall affix thereto the stamp, tag, label, or other 
means of identification required by this sub-
chapter, and the same, or substitutes therefor 
containing identical information with respect to 
content of the wool product or any other prod-
ucts contained therein in an amount of 5 per 
centum or more by weight and other informa-
tion required under section 68b of this title, 
shall be and remain affixed to such wool prod-
uct, whether it remains in its original state or 
is contained in garments or other articles made 
in whole or in part therefrom, until sold to the 
consumer: Provided, That the name of the manu-
facturer of the wool product need not appear on 
the substitute stamp, tag, or label if the name of 
the person who affixes the substitute appears 
thereon. 

(b) Removal or mutilation 

Any person who shall cause or participate in 
the removal or mutilation of any stamp, tag, 
label, or other means of identification affixed to 
a wood 1 product with intent to violate the pro-
visions of this subchapter, is guilty of an unfair 
method of competition, and an unfair and decep-



Page 77 TITLE 15—COMMERCE AND TRADE § 68e 

2 See Codification note. 

tive act or practice, in commerce within the 
meaning of the Federal Trade Commission Act 
[15 U.S.C. 41 et seq.]. 

(c) Packages of wool products 

For the purposes of subsections (a) and (b) of 
this section, any package of wool products in-
tended for sale to the ultimate consumer shall 
also be considered a wool product and shall have 
affixed to it a stamp, tag, label, or other means 
of identification bearing the information re-
quired by section 68b of this title, with respect 
to the wool products contained therein, unless 
such package of wool products is transparent to 
the extent that it allows for the clear reading of 
the stamp, tag, label, or other means of identi-
fication affixed to the wool product, or in the 
case of hosiery items this section shall not be 
construed as requiring the affixing of a stamp, 
tag, label, or other means of identification to 
each hosiery product contained in a package if 
(1) such hosiery products are intended for sale to 
the ultimate consumer in such package, (2) such 
package has affixed to it a stamp, tag, label, or 
other means of identification bearing, with re-
spect to the hosiery products contained therein, 
the information required by section 68b of this 
title,2 and (3) the information on the stamp, tag, 
label, or other means of identification affixed to 
such package is equally applicable with respect 
to each hosiery product contained therein. 

(Oct. 14, 1940, ch. 871, § 5, 54 Stat. 1130; Pub. L. 
98–417, title III, § 306, Sept. 24, 1984, 98 Stat. 1605.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

CODIFICATION 

Section 68b of this title, the second time it appears in 

subsec. (c), was in the original ‘‘subsection (4)’’ and was 

translated as reading ‘‘section 4’’ as the probable intent 

of Congress. 

AMENDMENTS 

1984—Pub. L. 98–417 designated existing first and sec-

ond pars. as subsecs. (a) and (b), respectively, and added 

subsec. (c). 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–417 effective 90 days after 

Sept. 24, 1984, see section 307 of Pub. L. 98–417, set out 

as a note under section 68b of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 68b, 68e, 68h of 

this title. 

§ 68d. Enforcement of subchapter 

(a) Authority of Commission 

Except as otherwise specifically provided here-
in, this subchapter shall be enforced by the Fed-
eral Trade Commission under rules, regulations, 
and procedure provided for in the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.]. 

The Commission is authorized and directed to 
prevent any person from violating the provi-

sions of this subchapter in the same manner, by 
the same means, and with the same jurisdiction, 
powers, and duties as though all applicable 
terms and provisions of the Federal Trade Com-
mission Act [15 U.S.C. 41 et seq.] were incor-
porated into and made a part of this subchapter; 
and any such person violating the provisions of 
this subchapter shall be subject to the penalties 
and entitled to the privileges and immunities 
provided in said Federal Trade Commission Act 
in the same manner, by the same means, and 
with the same jurisdiction, powers, and duties as 
though the applicable terms and provisions of 
the Federal Trade Commission Act were incor-
porated into and made a part of this subchapter. 

The Commission is authorized and directed to 
make rules and regulations for the manner and 
form of disclosing information required by this 
subchapter, and for segregation of such informa-
tion for different portions of a wool product as 
may be necessary to avoid deception or confu-
sion, and to make such further rules and regula-
tions under and in pursuance of the terms of this 
subchapter as may be necessary and proper for 
administration and enforcement. 

The Commission is also authorized to cause 
inspections, analyses, tests, and examinations 
to be made of any wool products subject to this 
subchapter; and to cooperate with any depart-
ment or agency of the Government, with any 
State, Territory, or possession, or with the Dis-
trict of Columbia; or with any department, 
agency, or political subdivision thereof; or with 
any person. 

(b) Maintenance of records by wool manufactur-
ers 

Every manufacturer of wool products shall 
maintain proper records showing the fiber con-
tent as required by this subchapter of all wool 
products made by him, and shall preserve such 
records for at least three years. 

The neglect or refusal to maintain and so pre-
serve such records is unlawful, and any such 
manufacturer who neglects or refuses to main-
tain and so preserve such records shall forfeit to 
the United States the sum of $100 for each day 
of such failure, which shall accrue to the United 
States and be recoverable in a civil action. 

(Oct. 14, 1940, ch. 871, § 6, 54 Stat. 1131.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 68e. Condemnation and injunction proceedings 

(a) Grounds for condemnation; disposition of 
merchandise 

Any wool products shall be liable to be pro-
ceeded against in the district court of the 



Page 78 TITLE 15—COMMERCE AND TRADE § 68f 

United States for the district in which found, 
and to be seized for confiscation by process of 
libel for condemnation, if the Commission has 
reasonable cause to believe such wool products 
are being manufactured or held for shipment, or 
shipped, or held for sale or exchange after ship-
ment, in commerce in violation of the provisions 
of this subchapter, and if after notice from the 
Commission the provisions of this subchapter 
with respect to said products are not shown to 
be complied with. Proceedings in such libel 
cases shall conform as nearly as may be to suits 
in rem in admiralty, and may be brought by the 
Commission. 

If such wool products are condemned by the 
court, they shall be disposed of, in the discretion 
of the court, by destruction; by sale; by delivery 
to the owner or claimant thereof upon payment 
of legal costs and charges and upon execution of 
good and sufficient bond to the effect that such 
wool products will not be disposed of until prop-
erly stamped, tagged, labeled, or otherwise iden-
tified under the provisions of this subchapter; or 
by such charitable disposition as the court may 
deem proper. If such wool products are disposed 
of by sale, the proceeds, less legal costs and 
charges, shall be paid into the Treasury of the 
United States. 

(b) Grounds for temporary injunction or re-
straining order; issuance without bond 

Whenever the Commission has reason to be-
lieve that— 

(1) Any person is violating, or is about to 
violate, sections 68a, 68c, 68f, or 68g of this 
title, and that 

(2) It would be to the public interest to en-
join such violation until complaint is issued 
by the Commission under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.] and such 
complaint dismissed by the Commission or set 
aside by the court on review, or until order to 
cease and desist made thereon by the Commis-
sion has become final within the meaning of 
the Federal Trade Commission Act, 

the Commission may bring suit in the district 
court of the United States or in the United 
States court of any Territory, for the district or 
Territory in which such person resides or trans-
acts business, to enjoin such violation, and upon 
proper showing a temporary injunction or re-
straining order shall be granted without bond. 

(Oct. 14, 1940, ch. 871, § 7, 54 Stat. 1131.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (b)(2), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 

as amended, which is classified generally to subchapter 

I (§ 41 et seq.) of this chapter. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 68f. Exclusion of misbranded wool products 

All wool products imported into the United 
States, except those made more than twenty 

years prior to such importation, shall be 
stamped, tagged, labeled, or otherwise identified 
in accordance with the provisions of this sub-
chapter and all invoices of such wool products 
required under the Act of June 17, 1930 (c. 497, 
title IV, 46 Stat. 719), shall set forth, in addition 
to the matter therein specified, the information 
with respect to said wool products required 
under the provisions of this subchapter, which 
information shall be in the invoices prior to 
their certification under said Act of June 17, 
1930. 

The falsification of, or failure to set forth, 
said information in said invoices, or the fal-
sification or perjury of the consignee’s declara-
tion provided for in said Act of June 17, 1930, in-
sofar as it relates to said information, shall be 
an unfair method of competition, and an unfair 
and deceptive act, or practice, in commerce 
under the Federal Trade Commission Act [15 
U.S.C. 41 et seq.]; and any person who falsifies, 
or fails to set forth, said information in said in-
voices, or who falsifies or perjures said con-
signee’s declaration insofar as it relates to said 
information, may thenceforth be prohibited by 
the Commission from importing, or participat-
ing in the importation of, any wool products 
into the United States except upon filing bond 
with the Secretary of the Treasury in a sum 
double the value of said wool products and any 
duty thereon, conditioned upon compliance with 
the provisions of this subchapter. 

A verified statement from the manufacturer 
or producer of such wool products showing their 
fiber content as required under the provisions of 
this subchapter may be required under regula-
tions prescribed by the Secretary of the Treas-
ury. 

(Oct. 14, 1940, ch. 871, § 8, 54 Stat. 1132.) 

REFERENCES IN TEXT 

Provisions covering invoices of wool products re-

quired under the Act of June 17, 1930 (c. 497, title IV, 46 

Stat. 719), referred to in text, are set out as section 1481 

et seq. of Title 19, Customs Duties. 

Provisions covering certification of invoices under 

the Act of June 17, 1930, referred to in text, are set out 

as section 1482 of Title 19. 

Provisions covering the consignee’s declaration under 

the Act of June 17, 1930, referred to in text, are set out 

in section 1485 of Title 19. 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 68e, 68h of this 

title. 

§ 68g. Guaranty 

(a) Avoidance of liability; requirements 

No person shall be guilty under section 68a of 
this title if he establishes a guaranty received in 
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good faith signed by and containing the name 
and address of the person residing in the United 
States by whom the wool product guaranteed 
was manufactured and/or from whom it was re-
ceived, that said wool product is not misbranded 
under the provisions of this subchapter. 

Said guaranty shall be either (1) a separate 
guaranty specifically designating the wool prod-
uct guaranteed, in which case it may be on the 
invoice or other paper relating to said wool 
product; or (2) a continuing guaranty filed with 
the Commission applicable to all wool products 
handled by a guarantor in such form as the Com-
mission by rules and regulations may prescribe. 

(b) Furnishing false guaranty 

Any person who furnishes a false guaranty, ex-
cept a person relying upon a guaranty to the 
same effect received in good faith signed by and 
containing the name and address of the person 
residing in the United States by whom the wool 
product guaranteed was manufactured and/or 
from whom it was received, with reason to be-
lieve the wool product falsely guaranteed may 
be introduced, sold, transported, or distributed 
in commerce, is guilty of an unfair method of 
competition, and an unfair and deceptive act or 
practice, in commerce within the meaning of the 
Federal Trade Commission Act [15 U.S.C. 41 et 
seq.]. 

(Oct. 14, 1940, ch. 871, § 9, 54 Stat. 1132.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 68e, 68h of this 

title. 

§ 68h. Criminal penalty 

Any person who willfully violates sections 68a, 
68c, 68f, or 68g(b) of this title shall be guilty of 
a misdemeanor and upon conviction shall be 
fined not more than $5,000, or be imprisoned not 
more than one year, or both, in the discretion of 
the court: Provided, That nothing herein shall 
limit other provisions of this subchapter. 

Whenever the Commission has reason to be-
lieve any person is guilty of a misdemeanor 
under this section, it shall certify all pertinent 
facts to the Attorney General, whose duty it 
shall be to cause appropriate proceedings to be 
brought for the enforcement of the provisions of 
this section against such person. 

(Oct. 14, 1940, ch. 871, § 10, 54 Stat. 1133.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 68i. Application of other laws 

The provision of this subchapter shall be held 
to be in addition to, and not in substitution for 
or limitation of, the provisions of any other Act 
of the United States. 

(Oct. 14, 1940, ch. 871, § 11, 54 Stat. 1133.) 

§ 68j. Exceptions from subchapter 

None of the provisions of this subchapter shall 
be construed to apply to the manufacture, deliv-
ery for shipment, shipment, sale, or offering for 
sale any carpets, rugs, mats, or upholsteries, nor 
to any person manufacturing, delivering for 
shipment, shipping, selling, or offering for sale 
any carpets, rugs, mats, or upholsteries. 

(Oct. 14, 1940, ch. 871, § 14, 54 Stat. 1133.) 

SUBCHAPTER IV—LABELING OF FUR 
PRODUCTS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 70b of this 

title. 

§ 69. Definitions 

As used in this subchapter— 
(a) The term ‘‘person’’ means an individual, 

partnership, corporation, association, business 
trust, or any organized group of any of the fore-
going. 

(b) The term ‘‘fur’’ means any animal skin or 
part thereof with hair, fleece, or fur fibers at-
tached thereto, either in its raw or processed 
state, but shall not include such skins as are to 
be converted into leather or which in processing 
shall have the hair, fleece, or fur fiber com-
pletely removed. 

(c) The term ‘‘used fur’’ means fur in any form 
which has been worn or used by an ultimate con-
sumer. 

(d) The term ‘‘fur product’’ means any article 
of wearing apparel made in whole or in part of 
fur or used fur; except that such term shall not 
include such articles (other than any dog or cat 
fur product to which section 1308 of title 19 ap-
plies) as the Commission shall exempt by reason 
of the relatively small quantity or value of the 
fur or used fur contained therein. 

(e) The term ‘‘waste fur’’ means the ears, 
throats, or scrap pieces which have been severed 
from the animal pelt, and shall include mats or 
plates made therefrom. 

(f) The term ‘‘invoice’’ means a written ac-
count, memorandum, list, or catalog, which is 
issued in connection with any commercial deal-
ing in fur products or furs, and describes the 
particulars of any fur products or furs, trans-
ported or delivered to a purchaser, consignee, 
factor, bailee, correspondent, or agent, or any 
other person who is engaged in dealing commer-
cially in fur products or furs. 

(g) The term ‘‘Commission’’ means the Federal 
Trade Commission. 

(h) The term ‘‘Federal Trade Commission Act’’ 
means the Act entitled ‘‘An Act to create a Fed-
eral Trade Commission, to define its powers and 
duties, and for other purposes’’, approved Sep-
tember 26, 1914, as amended [15 U.S.C. 41 et seq.]. 
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(i) The term ‘‘Fur Products Name Guide’’ 
means the register issued by the Commission 
pursuant to section 69e of this title. 

(j) The term ‘‘commerce’’ means commerce be-
tween any State, Territory, or possession of the 
United States, or the District of Columbia, and 
any place outside thereof; or between points 
within the same State, Territory, or possession, 
or the District of Columbia, but through any 
place outside thereof; or within any Territory or 
possession or the District of Columbia. 

(k) The term ‘‘United States’’ means the sev-
eral States, the District of Columbia, and the 
Territories and possessions of the United States. 

(Aug. 8, 1951, ch. 298, § 2, 65 Stat. 175; Pub. L. 
106–476, title I, § 1443(b), Nov. 9, 2000, 114 Stat. 
2167.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

AMENDMENTS 

2000—Subsec. (d). Pub. L. 106–476 inserted ‘‘(other 

than any dog or cat fur product to which section 1308 

of title 19 applies)’’ after ‘‘shall not include such arti-

cles’’. 

EFFECTIVE DATE 

Section 14 of act Aug. 8, 1951, provided that: ‘‘This 

Act [this subchapter], except section 7 [section 69e of 

this title], shall take effect one year after the date of 

its enactment [Aug. 8, 1951].’’ 

SHORT TITLE 

Section 1 of act Aug. 8, 1951, provided: ‘‘That this Act 

[this subchapter] may be cited as the ‘Fur Products La-

beling Act’ ’’. 

SEPARABILITY 

Section 13 of act Aug. 8, 1951, provided that: ‘‘If any 

provision of this Act [this subchapter] or the applica-

tion thereof to any person or circumstance is held in-

valid, the remainder of the Act [this subchapter] and 

the application of such provision to any other person or 

circumstance shall not be affected thereby.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 69a. Violations of Federal Trade Commission 
Act 

(a) Introduction or manufacture for introduction 
into commerce, sale, advertising or offering 
for sale in commerce 

The introduction, or manufacture for intro-
duction, into commerce, or the sale, advertising 
or offering for sale in commerce, or the trans-
portation or distribution in commerce, of any 
fur product which is misbranded or falsely or de-
ceptively advertised or invoiced, within the 
meaning of this subchapter or the rules and reg-
ulations prescribed under section 69f(b) of this 
title, is unlawful and shall be an unfair method 
of competition, and an unfair and deceptive act 
or practice, in commerce under the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.]. 

(b) Manufacture for sale, sale, advertising, offer-
ing for sale, transportation or distribution 

The manufacture for sale, sale, advertising, of-
fering for sale, transportation or distribution, of 
any fur product which is made in whole or in 
part of fur which has been shipped and received 
in commerce, and which is misbranded or falsely 
or deceptively advertised or invoiced, within the 
meaning of this subchapter or the rules and reg-
ulations prescribed under section 69f(b) of this 
title, is unlawful and shall be an unfair method 
of competition, and an unfair and deceptive act 
or practice, in commerce under the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.]. 

(c) Introduction into commerce, sale, advertising 
or offering for sale in commerce or transpor-
tation or distribution 

The introduction into commerce, or the sale, 
advertising or offering for sale in commerce, or 
the transportation or distribution in commerce, 
of any fur which is falsely or deceptively adver-
tised or falsely or deceptively invoiced, within 
the meaning of this subchapter or the rules and 
regulations prescribed under section 69f(b) of 
this title, is unlawful and shall be an unfair 
method of competition, and an unfair and decep-
tive act or practice, in commerce under the Fed-
eral Trade Commission Act [15 U.S.C. 41 et seq.]. 

(d) Removal or mutilation of label 

Except as provided in subsection (e) of this 
section, it shall be unlawful to remove or muti-
late, or cause or participate in the removal or 
mutilation of, prior to the time any fur product 
is sold and delivered to the ultimate consumer, 
any label required by this subchapter to be af-
fixed to such fur product, and any person violat-
ing this subsection is guilty of an unfair method 
of competition, and an unfair or deceptive act or 
practice, in commerce under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.]. 

(e) Substitution of labels; records 

Any person introducing, selling, advertising, 
or offering for sale, in commerce, or processing 
for commerce, a fur product, or any person sell-
ing, advertising, offering for sale or processing a 
fur product which has been shipped and received 
in commerce, may substitute for the label af-
fixed to such product pursuant to section 69b of 
this title, a label conforming to the require-
ments of such section, and such label may show 
in lieu of the name or other identification shown 
pursuant to section 69b(2)(E) of this title on the 
label so removed, the name or other identifica-
tion of the person making the substitution. Any 
person substituting a label shall keep such 
records as will show the information set forth on 
the label that he removed and the name or 
names of the person or persons from whom such 
fur product was received, and shall preserve 
such records for at least three years. Neglect or 
refusal to maintain and preserve such records is 
unlawful, and any person who shall fail to main-
tain and preserve such records shall forfeit to 
the United States the sum of $100 for each day 
of such failure which shall accrue to the United 
States and be recoverable by a civil action. Any 
person substituting a label who shall fail to 
keep and preserve such records, or who shall by 
such substitution misbrand a fur product, shall 
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be guilty of an unfair method of competition, 
and an unfair or deceptive act or practice, in 
commerce under the Federal Trade Commission 
Act [15 U.S.C. 41 et seq.]. 

(f) Application of section to common carrier or 
freight forwarder 

Subsections (a), (b), and (c) of this section 
shall not apply to any common carrier, contract 
carrier or freight forwarder in respect of a fur 
product or fur shipped, transported, or delivered 
for shipment in commerce in the ordinary 
course of business. 

(Aug. 8, 1951, ch. 298, § 3, 65 Stat. 176.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

section catchline and subsecs. (a) to (e), is act Sept. 26, 

1914, ch. 311, 38 Stat. 717, as amended, which is classified 

generally to subchapter I (§ 41 et seq.) of this chapter. 

For complete classification of this Act to the Code, see 

section 58 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 69f, 69g, 69h, 69i 

of this title. 

§ 69b. Misbranded fur products 

For the purposes of this subchapter, a fur 
product shall be considered to be misbranded— 

(1) if it is falsely or deceptively labeled or 
otherwise falsely or deceptively identified, or 
if the label contains any form of misrepresen-
tation or deception, directly or by implica-
tion, with respect to such fur product; 

(2) if there is not affixed to the fur product 
a label showing in words and figures plainly 
legible— 

(A) the name or names (as set forth in the 
Fur Products Name Guide) of the animal or 
animals that produced the fur, and such 
qualifying statement as may be required 
pursuant to section 69e(c) of this title; 

(B) that the fur product contains or is 
composed of used fur, when such is the fact; 

(C) that the fur product contains or is 
composed of bleached, dyed, or otherwise ar-
tificially colored fur, when such is the fact; 

(D) that the fur product is composed in 
whole or in substantial part of paws, tails, 
bellies, or waste fur, when such is the fact; 

(E) the name, or other identification is-
sued and registered by the Commission, of 
one or more of the persons who manufacture 
such fur product for introduction into com-
merce, introduce it into commerce, sell it in 
commerce, advertise or offer it for sale in 
commerce, or transport or distribute it in 
commerce; 

(F) the name of the country of origin of 
any imported furs used in the fur product; 

(3) if the label required by paragraph (2)(A) 
of this section sets forth the name or names of 
any animal or animals other than the name or 
names provided for in such paragraph. 

(Aug. 8, 1951, ch. 298, § 4, 65 Stat. 177.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 69a, 69d of this 

title. 

§ 69c. False advertising and invoicing 

(a) For the purposes of this subchapter, a fur 
product or fur shall be considered to be falsely 
or deceptively advertised if any advertisement, 
representation, public announcement, or notice 
which is intended to aid, promote, or assist di-
rectly or indirectly in the sale or offering for 
sale of such fur product or fur— 

(1) does not show the name or names (as set 
forth in the Fur Products Name Guide) of the 
animal or animals that produced the fur, and 
such qualifying statement as may be required 
pursuant to section 69e(c) of this title; 

(2) does not show that the fur is used fur or 
that the fur product contains used fur, when 
such is the fact; 

(3) does not show that the fur product or fur 
is bleached, dyed, or otherwise artificially col-
ored fur when such is the fact; 

(4) does not show that the fur product is 
composed in whole or in substantial part of 
paws, tails, bellies, or waste fur, when such is 
the fact; 

(5) contains the name or names of any ani-
mal or animals other than the name or names 
specified in paragraph (1) of this subsection, or 
contains any form of misrepresentation or de-
ception, directly or by implication, with re-
spect to such fur product or fur; 

(6) does not show the name of the country of 
origin of any imported furs or those contained 
in a fur product. 

(b) For the purposes of this subchapter, a fur 
product or fur shall be considered to be falsely 
or deceptively invoiced— 

(1) if such fur product or fur is not invoiced 
to show— 

(A) the name or names (as set forth in the 
Fur Products Name Guide) of the animal or 
animals that produced the fur, and such 
qualifying statement as may be required 
pursuant to section 69e(c) of this title; 

(B) that the fur product contains or is 
composed of used fur, when such is the fact; 

(C) that the fur product contains or is 
composed of bleached, dyed, or otherwise ar-
tificially colored fur, when such is the fact; 

(D) that the fur product is composed in 
whole or in substantial part of paws, tails, 
bellies, or waste fur, when such is the fact; 

(E) the name and address of the person is-
suing such invoice; 

(F) the name of the country of origin of 
any imported furs or those contained in a fur 
product; 

(2) if such invoice contains the name or 
names of any animal or animals other than 
the name or names specified in paragraph 
(1)(A) of this subsection, or contains any form 
of misrepresentation or deception, directly or 
by implication, with respect to such fur prod-
uct or fur. 

(Aug. 8, 1951, ch. 298, § 5, 65 Stat. 178.) 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 69d of this title. 

§ 69d. Fur products imported into United States 

(a) Necessity of proper labelling; additional in-
formation 

Fur products imported into the United States 
shall be labeled so as not to be misbranded with-
in the meaning of section 69b of this title; and 
all invoices of fur products and furs required 
under title IV of the Tariff Act of 1930, as 
amended [19 U.S.C. 1401 et seq.], shall set forth, 
in addition to the matters therein specified, in-
formation conforming with the requirements of 
section 69c(b) of this title, which information 
shall be included in the invoices prior to their 
certification under the Tariff Act of 1930, as 
amended [19 U.S.C. 1202 et seq.]. 

(b) Violations of Federal Trade Commission Act 

The falsification of, or failure to set forth, 
said information in said invoices, or the fal-
sification or perjury of the consignee’s declara-
tion provided for in the Tariff Act of 1930, as 
amended [19 U.S.C. 1202 et seq.], insofar as it re-
lates to said information, shall be an unfair 
method of competition, and an unfair and decep-
tive act or practice, in commerce under the Fed-
eral Trade Commission Act [15 U.S.C. 41 et seq.]; 
and any person who falsifies, or fails to set 
forth, said information in said invoices, or who 
falsifies or perjures said consignee’s declaration 
insofar as it relates to said information, may 
thenceforth be prohibited by the Commission 
from importing, or participating in the importa-
tion of, any fur products or furs into the United 
States except upon filing bond with the Sec-
retary of the Treasury in a sum double the value 
of said fur products and furs, and any duty 
thereon, conditioned upon compliance with the 
provisions of this section. 

(c) Verified statement of compliance 

A verified statement from the manufacturer, 
producer of, or dealer in, imported fur products 
and furs showing information required under the 
provisions of this subchapter may be required 
under regulations prescribed by the Secretary of 
the Treasury. 

(Aug. 8, 1951, ch. 298, § 6, 65 Stat. 178.) 

REFERENCES IN TEXT 

The Tariff Act of 1930, referred to in subsecs. (a) and 

(b), is act June 17, 1930, ch. 497, 46 Stat. 590, as amended, 

which is classified generally to chapter 4 (§ 1202 et seq.) 

of Title 19, Customs Duties. Title IV of the Tariff Act 

of 1930 is classified generally to subtitle III (§ 1401 et 

seq.) of chapter 4 of Title 19. For complete classifica-

tion of this Act to the Code, see section 1654 of Title 19 

and Tables. 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 69f, 69g, 69i of 

this title. 

§ 69e. Name guide for fur products 

(a) Fur Products Name Guide 

The Commission shall, with the assistance and 
cooperation of the Department of Agriculture 
and the Department of the Interior, within six 
months after August 8, 1951, issue, after holding 
public hearings, a register setting forth the 
names of hair, fleece, and fur-bearing animals, 
which shall be known as the Fur Products Name 
Guide. The names used shall be the true English 
names for the animals in question, or in the ab-
sence of a true English name for an animal, the 
name by which such animal can be properly 
identified in the United States. 

(b) Additions and deletions; public hearing 

The Commission may, from time to time, with 
the assistance and cooperation of the Depart-
ment of Agriculture and Department of the Inte-
rior, after holding public hearings, add to or de-
lete from such register the name of any hair, 
fleece, or fur-bearing animal. 

(c) Prevention of confusion or deception 

If the name of an animal (as set forth in the 
Fur Products Name Guide) connotes a geo-
graphical origin or significance other than the 
true country or place of origin of such animal, 
the Commission may require whenever such 
name is used in setting forth the information re-
quired by this subchapter, such qualifying state-
ments as it may deem necessary to prevent con-
fusion or deception. 

(Aug. 8, 1951, ch. 298, § 7, 65 Stat. 179.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 69b, 69c of this 

title. 

§ 69f. Enforcement of subchapter 

(a) Enforcement by Federal Trade Commission 

(1) Except as otherwise specifically provided in 
this subchapter, sections 69a, 69d, and 69h(b) of 
this title shall be enforced by the Federal Trade 
Commission under rules, regulations, and proce-
dure provided for in the Federal Trade Commis-
sion Act [15 U.S.C. 41 et seq.]. 

(2) The Commission is authorized and directed 
to prevent any person from violating the provi-
sions of sections 69a, 69d, and 69h(b) of this title 
in the same manner, by the same means, and 
with the same jurisdiction, powers, and duties as 
though all applicable terms and provisions of 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.] were incorporated into and made a part 
of this subchapter; and any such person violat-
ing any provision of section 69a, 69d, or 69h(b) of 
this title shall be subject to the penalties and 
entitled to the privileges and immunities pro-
vided in said Federal Trade Commission Act as 
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1 So in original. Probably should be ‘‘violating,’’. 

though the applicable terms and provisions of 
the said Act were incorporated into and made a 
part of this subchapter. 

(b) Rules and regulations for disclosure of infor-
mation 

The Commission is authorized and directed to 
prescribe rules and regulations governing the 
manner and form of disclosing information re-
quired by this subchapter, and such further rules 
and regulations as may be necessary and proper 
for purposes of administration and enforcement 
of this subchapter. 

(c) Inspection, analysis, tests for fur products; 
cooperation with other governmental agen-
cies 

The Commission is authorized (1) to cause in-
spections, analyses, tests, and examinations to 
be made of any fur product or fur subject to this 
subchapter; and (2) to cooperate, on matters re-
lated to the purposes of this subchapter, with 
any department or agency of the Government; 
with any State, Territory, or possession, or with 
the District of Columbia; or with any depart-
ment, agency, or political subdivision thereof; 
or with any person. 

(d) Maintenance of records by manufacturer or 
dealer 

(1) Every manufacturer or dealer in fur prod-
ucts or furs shall maintain proper records show-
ing the information required by this subchapter 
with respect to all fur products or furs handled 
by him, and shall preserve such records for at 
least three years. 

(2) The neglect or refusal to maintain and pre-
serve such records is unlawful, and any such 
manufacturer or dealer who neglects or refuses 
to maintain and preserve such records shall for-
feit to the United States the sum of $100 for each 
day of such failure which shall accrue to the 
United States and be recoverable by a civil ac-
tion. 

(Aug. 8, 1951, ch. 298, § 8, 65 Stat. 179.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 69a of this title. 

§ 69g. Condemnation and injunction proceedings 

(a) Grounds for condemnation; disposition of 
merchandise 

(1) Any fur product or fur shall be liable to be 
proceeded against in the district court of the 
United States for the district in which found, 
and to be seized for confiscation by process of 
libel for condemnation, if the Commission has 

reasonable cause to believe such fur product or 
fur is being manufactured or held for shipment, 
or shipped, or held for sale or exchange after 
shipment, in commerce, in violation of the pro-
visions of this subchapter, and if after notice 
from the Commission the provisions of this sub-
chapter with respect to such fur product or fur 
are not shown to be complied with. Proceedings 
in such libel cases shall conform as nearly as 
may be to suits in rem in admiralty, and may be 
brought by the Commission. 

(2) If such fur products or furs are condemned 
by the court, they shall be disposed of, in the 
discretion of the court, by destruction, by sale, 
by delivery to the owner or claimant thereof 
upon payment of legal costs and charges and 
upon execution of good and sufficient bond to 
the effect that such fur or fur products will not 
be disposed of until properly marked, advertised, 
and invoiced as required under the provisions of 
this subchapter; or by such charitable disposi-
tion as the court may deem proper. If such furs 
or fur products are disposed of by sale, the pro-
ceeds, less legal costs and charges, shall be paid 
into the Treasury of the United States as mis-
cellaneous receipts. 

(b) Grounds for temporary injunction or re-
straining order; issuance without bond 

Whenever the Commission has reason to be-
lieve that— 

(1) any person is volating,1 or is about to vio-
late, section 69a, 69d, or 69h(b) of this title; 
and 

(2) it would be to the public interest to en-
join such violation until complaint is issued 
by the Commission under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.] and such 
complaint dismissed by the Commission or set 
aside by the court on review, or until order to 
cease and desist made thereon by the Commis-
sion has become final within the meaning of 
said Act, 

the Commission may bring suit in the district 
court of the United States or in the United 
States court of any Territory, for the district or 
Territory in which such person resides or trans-
acts business, to enjoin such violation, and upon 
proper showing a temporary injunction or re-
straining order shall be granted without bond. 

(Aug. 8, 1951, ch. 298, § 9, 65 Stat. 180.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (b)(2), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 

as amended, which is classified generally to subchapter 

I (§ 41 et seq.) of this chapter. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 69h. Guaranty 

(a) Avoidance of liability; requirements 

No person shall be guilty under section 69a of 
this title if he establishes a guaranty received in 
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good faith signed by and containing the name 
and address of the person residing in the United 
States by whom the fur product or fur guaran-
teed was manufactured or from whom it was re-
ceived, that said fur product is not misbranded 
or that said fur product or fur is not falsely ad-
vertised or invoiced under the provisions of this 
subchapter. Such guaranty shall be either (1) a 
separate guaranty specifically designating the 
fur product or fur guaranteed, in which case it 
may be on the invoice or other paper relating to 
such fur product or fur; or (2) a continuing guar-
anty filed with the Commission applicable to 
any fur product or fur handled by a guarantor, 
in such form as the Commission by rules and 
regulations may prescribe. 

(b) Furnishing false guaranty 

It shall be unlawful for any person to furnish, 
with respect to any fur product or fur, a false 
guaranty (except a person relying upon a guar-
anty to the same effect received in good faith 
signed by and containing the name and address 
of the person residing in the United States by 
whom the fur product or fur guaranteed was 
manufactured or from whom it was received) 
with reason to believe the fur product or fur 
falsely guaranteed may be introduced, sold, 
transported, or distributed in commerce, and 
any person who violates the provisions of this 
subsection is guilty of an unfair method of com-
petition, and an unfair or deceptive act or prac-
tice, in commerce within the meaning of the 
Federal Trade Commission Act [15 U.S.C. 41 et 
seq.]. 

(Aug. 8, 1951, ch. 298, § 10, 65 Stat. 181.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 69f, 69g, 69i of 

this title. 

§ 69i. Criminal penalty 

(a) Any person who willfully violates section 
69a, 69d, or 69h(b) of this title shall be guilty of 
a misdemeanor and upon conviction shall be 
fined not more than $5,000, or be imprisoned not 
more than one year, or both, in the discretion of 
the court. 

(b) Whenever the Commission has reason to 
believe any person is guilty of a misdemeanor 
under this section, it shall certify all pertinent 
facts to the Attorney General, whose duty it 
shall be to cause appropriate proceedings to be 
brought for the enforcement of the provisions of 
this section against such person. 

(Aug. 8, 1951, ch. 298, § 11, 65 Stat. 181.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

§ 69j. Application of other laws 

The provisions of this subchapter shall be held 
to be in addition to, and not in substitution for 
or limitation of, the provisions of any other Act 
of Congress. 

(Aug. 8, 1951, ch. 298, § 12, 65 Stat. 181.) 

SUBCHAPTER V—TEXTILE FIBER 
PRODUCTS IDENTIFICATION 

§ 70. Definitions 

As used in this subchapter— 
(a) The term ‘‘person’’ means an individual, 

partnership, corporation, association or any 
other form of business enterprise. 

(b) The term ‘‘fiber’’ or ‘‘textile fiber’’ means 
a unit of matter which is capable of being spun 
into a yarn or made into a fabric by bonding or 
by interlacing in a variety of methods including 
weaving, knitting, braiding, felting, twisting, or 
webbing, and which is the basic structural ele-
ment of textile products. 

(c) The term ‘‘natural fiber’’ means any fiber 
that exists as such in the natural state. 

(d) The term ‘‘manufactured fiber’’ means any 
fiber derived by a process of manufacture from 
any substance which, at any point in the manu-
facturing process, is not a fiber. 

(e) The term ‘‘yarn’’ means a strand of textile 
fiber in a form suitable for weaving, knitting, 
braiding, felting, webbing, or otherwise fabricat-
ing into a fabric. 

(f) The term ‘‘fabric’’ means any material 
woven, knitted, felted, or otherwise produced 
from, or in combination with, any natural or 
manufactured fiber, yarn, or substitute therefor. 

(g) The term ‘‘household textile articles’’ 
means articles of wearing apparel, costumes and 
accessories, draperies, floor coverings, furnish-
ings, beddings, and other textile goods of a type 
customarily used in a household regardless of 
where used in fact. 

(h) The term ‘‘textile fiber product’’ means— 
(1) any fiber, whether in the finished or un-

finished state, used or intended for use in 
household textile articles; 

(2) any yarn or fabric, whether in the fin-
ished or unfinished state, used or intended for 
use in household textile articles; and 

(3) any household textile article made in 
whole or in part of yarn or fabric; 

except that such term does not include a prod-
uct required to be labeled under the Wool Prod-
ucts Labeling Act of 1939 [15 U.S.C. 68 et seq.]. 

(i) The term ‘‘affixed’’ means attached to the 
textile fiber product in any manner. 

(j) The term ‘‘Commission’’ means the Federal 
Trade Commission. 

(k) The term ‘‘commerce’’ means commerce 
among the several States or with foreign na-
tions, or in any Territory of the United States 
or in the District of Columbia, or between any 
such Territory and another, or between any such 
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Territory and any State or foreign nation or be-
tween the District of Columbia and any State or 
Territory or foreign nation. 

(l) The term ‘‘Territory’’ includes the insular 
possessions of the United States, and also any 
Territory of the United States. 

(m) The term ‘‘ultimate consumer’’ means a 
person who obtains a textile fiber product by 
purchase or exchange with no intent to sell or 
exchange such textile fiber product in any form. 

(Pub. L. 85–897, § 2, Sept. 2, 1958, 72 Stat. 1717.) 

REFERENCES IN TEXT 

The Wool Products Labeling Act of 1939, referred to 

in subsec. (h)(3), is act Oct. 14, 1940, ch. 871, 54 Stat. 

1128, as amended, which is classified generally to sub-

chapter III (§ 68 et seq.) of this chapter. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 68 of this title and Tables. 

EFFECTIVE DATE 

Section 15 of Pub. L. 85–897 provided that: ‘‘This Act 

[this subchapter] shall take effect eighteen months 

after enactment [Sept. 2, 1958], except for the promul-

gation of rules and regulations by the Commission, 

which shall be promulgated within nine months after 

the enactment of this Act. The Commission shall pro-

vide for the exception of any textile fiber product ac-

quired prior to the effective date of this Act.’’ 

SHORT TITLE 

Section 1 of Pub. L. 85–897 provided: ‘‘That this Act 

[this subchapter] may be cited as the ‘Textile Fiber 

Products Identification Act’.’’ 

SEPARABILITY 

Section 13 of Pub. L. 85–897 provided that: ‘‘If any pro-

vision of this Act [this subchapter], or the application 

thereof to any person, as that term is herein defined, is 

held invalid, the remainder of the Act and the applica-

tion of the remaining provisions to any person shall 

not be affected thereby.’’ 

§ 70a. Violations of Federal Trade Commission 
Act 

(a) Introduction or manufacture for introduction 
into commerce, sale, advertising or offering 
for sale in commerce 

The introduction, delivery for introduction, 
manufacture for introduction, sale, advertising, 
or offering for sale, in commerce, or the trans-
portation or causing to be transported in com-
merce, or the importation into the United 
States, of any textile fiber product which is mis-
branded or falsely or deceptively advertised 
within the meaning of this subchapter or the 
rules and regulations promulgated thereunder, 
is unlawful, and shall be an unfair method of 
competition and an unfair and deceptive act or 
practice in commerce under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.]. 

(b) Sale, offering for sale, advertising, delivery, 
transportation of products advertised for 
sale in commerce 

The sale, offering for sale, advertising, deliv-
ery, transportation, or causing to be trans-
ported, of any textile fiber product which has 
been advertised or offered for sale in commerce, 
and which is misbranded or falsely or decep-
tively advertised, within the meaning of this 
subchapter or the rules and regulations promul-
gated thereunder, is unlawful, and shall be an 

unfair method of competition and an unfair and 
deceptive act or practice in commerce under the 
Federal Trade Commission Act [15 U.S.C. 41 et 
seq.]. 

(c) Sale, offering for sale, advertising, delivery, 
transportation of products after shipment in 
commerce 

The sale, offering for sale, advertising, deliv-
ery, transportation, or causing to be trans-
ported, after shipment in commerce, of any tex-
tile fiber product, whether in its original state 
or contained in other textile fiber products, 
which is misbranded or falsely or deceptively ad-
vertised, within the meaning of this subchapter 
or the rules and regulations promulgated there-
under, is unlawful, and shall be an unfair meth-
od of competition and an unfair and deceptive 
act or practice in commerce under the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.]. 

(d) Application of section to common carrier, 
freight forwarder, etc. 

This section shall not apply— 
(1) to any common carrier or contract car-

rier or freight forwarder with respect to a tex-
tile fiber product received, shipped, delivered, 
or handled by it for shipment in the ordinary 
course of its business; 

(2) to any processor or finisher in performing 
a contract for the account of a person subject 
to the provisions of this subchapter if the 
processor or finisher does not change the tex-
tile fiber content of the textile fiber product 
contrary to the terms of such contract; 

(3) with respect to the manufacture, delivery 
for transportation, transportation, sale, or of-
fering for sale of a textile fiber product for ex-
portation from the United States to any for-
eign country; 

(4) to any publisher or other advertising 
agency or medium for the dissemination of ad-
vertising or promotional material, except the 
manufacturer, distributor, or seller of the tex-
tile fiber product to which the false or decep-
tive advertisement relates, if such publisher or 
other advertising agency or medium furnishes 
to the Commission, upon request, the name 
and post office address of the manufacturer, 
distributor, seller, or other person residing in 
the United States, who caused the dissemina-
tion of the advertising material; or 

(5) to any textile fiber product until such 
product has been produced by the manufac-
turer or processor in the form intended for 
sale or delivery to, or for use by, the ultimate 
consumer: Provided, That this exemption shall 
apply only if such textile fiber product is cov-
ered by an invoice or other paper relating to 
the marketing or handling of the textile fiber 
product and such invoice or paper correctly 
discloses the information with respect to the 
textile fiber product which would otherwise be 
required under section 70b of this title to be on 
the stamp, tag, label, or other identification 
and the name and address of the person issuing 
the invoice or paper. 

(Pub. L. 85–897, § 3, Sept. 2, 1958, 72 Stat. 1718.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a) to (c), is act Sept. 26, 1914, ch. 311, 38 Stat. 
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717, as amended, which is classified generally to sub-

chapter I (§ 41 et seq.) of this chapter. For complete 

classification of this Act to the Code, see section 58 of 

this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 70b, 70f, 70h, 70i 

of this title. 

§ 70b. Misbranded and falsely advertised textile 
fiber products 

(a) False or deceptive identification 

Except as otherwise provided in this sub-
chapter, a textile fiber product shall be mis-
branded if it is falsely or deceptively stamped, 
tagged, labeled, invoiced, advertised, or other-
wise identified as to the name or amount of con-
stituent fibers contained therein. 

(b) Stamp, tag, label or other means of identifica-
tion; contents 

Except as otherwise provided in this sub-
chapter, a textile fiber product shall be mis-
branded if a stamp, tag, label, or other means of 
identification, or substitute therefor authorized 
by section 70c of this title, is not on or affixed 
to the product showing in words and figures 
plainly legible, the following: 

(1) The constituent fiber or combination of 
fibers in the textile fiber product, designating 
with equal prominence each natural or manu-
factured fiber in the textile fiber product by 
its generic name in the order of predominance 
by the weight thereof if the weight of such 
fiber is 5 per centum or more of the total fiber 
weight of the product, but nothing in this sec-
tion shall be construed as prohibiting the use 
of a nondeceptive trademark in conjunction 
with a designated generic name: Provided, 
That exclusive of permissible ornamentation, 
any fiber or group of fibers present in an 
amount of 5 per centum or less by weight of 
the total fiber content shall not be designated 
by the generic name or the trademark of such 
fiber or fibers, but shall be designated only as 
‘‘other fiber’’ or ‘‘other fibers’’ as the case 
may be, but nothing in this section shall be 
construed as prohibiting the disclosure of any 
fiber present in a textile fiber product which 
has a clearly established and definite func-
tional significance where present in the 
amount contained in such product. 

(2) The percentage of each fiber present, by 
weight, in the total fiber content of the textile 
fiber product, exclusive of ornamentation not 
exceeding 5 per centum by weight of the total 
fiber content: Provided, That, exclusive of per-
missible ornamentation, any fiber or group of 
fibers present in an amount of 5 per centum or 
less by weight of the total fiber content shall 
not be designated by the generic name or 
trademark of such fiber or fibers, but shall be 
designated only as ‘‘other fiber’’ or ‘‘other fi-
bers’’ as the case may be but nothing in this 
section shall be construed as prohibiting the 
disclosure of any fiber present in a textile 
fiber product which has a clearly established 
and definite functional significance where 
present in the amount stated: Provided further, 
That in the case of a textile fiber product 
which contains more than one kind of fiber, 

deviation in the fiber content of any fiber in 
such product, from the amount stated on the 
stamp, tag, label, or other identification shall 
not be a misbranding under this section unless 
such deviation is in excess of reasonable toler-
ances which shall be established by the Com-
mission: And provided further, That any such 
deviation which exceeds said tolerances shall 
not be a misbranding if the person charged 
proves that the deviation resulted from un-
avoidable variations in manufacture and de-
spite due care to make accurate the state-
ments on the tag, stamp, label, or other iden-
tification. 

(3) The name, or other identification issued 
and registered by the Commission, of the man-
ufacturer of the product or one or more per-
sons subject to section 70a of this title with re-
spect to such product. 

(4) If it is an imported textile fiber product 
the name of the country where processed or 
manufactured. 

(5) If it is a textile fiber product processed or 
manufactured in the United States, it be so 
identified. 

(c) False or deceptive advertisement 

For the purposes of this subchapter, a textile 
fiber product shall be considered to be falsely or 
deceptively advertised if any disclosure or im-
plication of fiber content is made in any written 
advertisement which is used to aid, promote, or 
assist directly or indirectly in the sale or offer-
ing for sale of such textile fiber product, unless 
the same information as that required to be 
shown on the stamp, tag, label, or other identi-
fication under subsection (b)(1) and (2) of this 
section is contained in the heading, body, or 
other part of such written advertisement, except 
that the percentages of the fiber present in the 
textile fiber product need not be stated. 

(d) Additional information allowed 

In addition to the information required in this 
section, the stamp, tag, label, or other means of 
identification, or advertisement may contain 
other information not violating the provisions 
of this subchapter. 

(e) Labelling of packages 

For purposes of this subchapter, in addition to 
the textile fiber products contained therein, a 
package of textile fiber products intended for 
sale to the ultimate consumer shall be mis-
branded unless such package has affixed to it a 
stamp, tag, label, or other means of identifica-
tion bearing the information required by sub-
section (b) of this section, with respect to such 
contained textile fiber products, or is trans-
parent to the extent it allows for the clear read-
ing of the stamp, tag, label, or other means of 
identification on the textile fiber product, or in 
the case of hosiery items, this section shall not 
be construed as requiring the affixing of a 
stamp, tag, label, or other means of identifica-
tion to each hosiery product contained in a 
package if (1) such hosiery products are intended 
for sale to the ultimate consumer in such pack-
age, (2) such package has affixed to it a stamp, 
tag, label, or other means of identification bear-
ing, with respect to the hosiery products con-
tained therein, the information required by sub-
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section (b) of this section, and (3) the informa-
tion on the stamp, tag, label, or other means of 
identification affixed to such package is equally 
applicable with respect to each textile fiber 
product contained therein. 

(f) Fabric severed from bolts, pieces or rolls of 
fabric 

This section shall not be construed as requir-
ing designation of the fiber content of any por-
tion of fabric, when sold at retail, which is sev-
ered from bolts, pieces, or rolls of fabric labeled 
in accordance with the provisions of this section 
at the time of such sale: Provided, That if any 
portion of fabric severed from a bolt, piece, or 
roll of fabric is in any manner represented as 
containing percentages of natural or manufac-
tured fibers, other than that which is set forth 
on the labeled bolt, piece, or roll, this section 
shall be applicable thereto, and the information 
required shall be separately set forth and seg-
regated as required by this section. 

(g) Advertisement of textile product by use of 
name or symbol of fur-bearing animal 

For the purposes of this subchapter, a textile 
fiber product shall be considered to be falsely or 
deceptively advertised if the name or symbol of 
any fur-bearing animal is used in the advertise-
ment of such product unless such product, or the 
part thereof in connection with which the name 
or symbol of a fur-bearing animal is used, is a 
fur or fur product within the meaning of the Fur 
Products Labeling Act [15 U.S.C. 69 et seq.]: Pro-

vided, however, That where a textile fiber prod-
uct contains the hair or fiber of a fur-bearing 
animal, the name of such animal, in conjunction 
with the word ‘‘fiber’’, ‘‘hair’’, or ‘‘blend’’, may 
be used. 

(h) Reused stuffing 

For the purposes of this subchapter, a textile 
fiber product shall be misbranded if it is used as 
stuffing in any upholstered product, mattress, or 
cushion after having been previously used as 
stuffing in any other upholstered product, mat-
tress, or cushion, unless the upholstered prod-
uct, mattress, or cushion containing such tex-
tile fiber product bears a stamp, tag, or label ap-
proved by the Commission indicating in words 
plainly legible that it contains reused stuffing. 

(i) Mail order catalog or promotional material 

For the purposes of this subchapter, a textile 
fiber product shall be considered to be falsely or 
deceptively advertised in any mail order catalog 
or mail order promotional material which is 
used in the direct sale or direct offering for sale 
of such textile fiber product, unless such textile 
fiber product description states in a clear and 
conspicuous manner that such textile fiber prod-
uct is processed or manufactured in the United 
States of America, or imported, or both. 

(j) Location of stamp, tag, label, or other identi-
fication 

For purposes of this subchapter, any textile 
fiber product shall be misbranded if a stamp, 
tag, label, or other identification conforming to 
the requirements of this section is not on or af-
fixed to the inside center of the neck midway be-
tween the shoulder seams or, if such product 
does not contain a neck, in the most conspicu-

ous place on the inner side of such product, un-
less it is on or affixed on the outer side of such 
product, or in the case of hosiery items on the 
outer side of such product or package. 

(Pub. L. 85–897, § 4, Sept. 2, 1958, 72 Stat. 1719; 
Pub. L. 89–35, §§ 1, 2, June 5, 1965, 79 Stat. 124; 
Pub. L. 98–417, title III, §§ 301–303, Sept. 24, 1984, 
98 Stat. 1603, 1604.) 

REFERENCES IN TEXT 

The Fur Products Labeling Act, referred to in subsec. 

(g), is act Aug. 8, 1951, ch. 298, 65 Stat. 175, as amended, 

which is classified generally to subchapter IV (§ 69 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 69 of this title and Tables. 

AMENDMENTS 

1984—Subsec. (b)(5). Pub. L. 98–417, § 301, added par. 

(5). 

Subsec. (e). Pub. L. 98–417, § 302, amended subsec. (e) 

generally. Prior to amendment, subsec. (e) read as fol-

lows: ‘‘This section shall not be construed as requiring 

the affixing of a stamp, tag, label, or other means of 

identification to each textile fiber product contained in 

a package if (1) such textile fiber products are intended 

for sale to the ultimate consumer in such package, (2) 

such package has affixed to it a stamp, tag, label, or 

other means of identification bearing, with respect to 

the textile fiber products contained therein, the infor-

mation required by subsection (b) of this section, and 

(3) the information on the stamp, tag, label, or other 

means of identification affixed to such package is 

equally applicable with respect to each textile fiber 

product contained therein.’’ 

Subsecs. (i), (j). Pub. L. 98–417, § 303, added subsecs. (i) 

and (j). 

1965—Subsec. (b)(1). Pub. L. 89–35, § 1, inserted ‘‘, but 

nothing in this section shall be construed as prohibit-

ing the disclosure of any fiber present in a textile fiber 

product which has a clearly established and definite 

functional significance where present in the amount 

contained in such product’’. 

Subsec. (b)(2). Pub. L. 89–35, § 2, inserted ‘‘, but noth-

ing in this section shall be construed as prohibiting the 

disclosure of any fiber present in a textile fiber product 

which has a clearly established and definite functional 

significance where present in the amount stated’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–417 effective 90 days after 

Sept. 24, 1984, see section 307 of Pub. L. 98–417, set out 

as a note under section 68b of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 70a, 70c, 70g, 70j 

of this title. 

§ 70c. Removal of stamp, tag, label, or other iden-
tification 

(a) Removal or mutilation after shipment in com-
merce 

After shipment of a textile fiber product in 
commerce it shall be unlawful, except as pro-
vided in this subchapter, to remove or mutilate, 
or cause or participate in the removal or mutila-
tion of, prior to the time any textile fiber prod-
uct is sold and delivered to the ultimate con-
sumer, any stamp, tag, label, or other identifica-
tion required by this subchapter to be affixed to 
such textile fiber product, and any person vio-
lating this section shall be guilty of an unfair 
method of competition, and an unfair or decep-
tive act or practice, under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.]. 
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(b) Substitution of stamp, tag, etc. 

Any person— 
(1) introducing, selling, advertising, or offer-

ing for sale, in commerce, or importing into 
the United States, a textile fiber product sub-
ject to the provisions of this subchapter, or 

(2) selling, advertising, or offering for sale a 
textile fiber product whether in its original 
state or contained in other textile fiber prod-
ucts, which has been shipped, advertised, or of-
fered for sale, in commerce, 

may substitute for the stamp, tag, label, or 
other means of identification required to be af-
fixed to such textile product pursuant to section 
70b(b) of this title, a stamp, tag, label, or other 
means of identification conforming to the re-
quirements of section 70b(b) of this title, and 
such substituted stamp, tag, label, or other 
means of identification shall show the name or 
other identification issued and registered by the 
Commission of the person making the substi-
tution. 

(c) Affixing of stamp, tag, etc. to individual unit 
of broken package 

If any person other than the ultimate con-
sumer breaks a package which bears a stamp, 
tag, label, or other means of identification con-
forming to the requirements of section 70b of 
this title, and if such package contains one or 
more units of a textile fiber product to which a 
stamp, tag, label, or other identification con-
forming to the requirements of section 70b of 
this title is not affixed, such person shall affix a 
stamp, tag, label, or other identification bearing 
the information on the stamp, tag, label, or 
other means of identification attached to such 
broken package to each unit of textile fiber 
product taken from such broken package. 

(Pub. L. 85–897, § 5, Sept. 2, 1958, 72 Stat. 1720.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 70b, 70d, 70f, 70i 

of this title. 

§ 70d. Records 

(a) Maintenance and preservation by manufac-
turer 

Every manufacturer of textile fiber products 
subject to this subchapter shall maintain proper 
records showing the fiber content as required by 
this subchapter of all such products made by 
him, and shall preserve such records for at least 
three years. 

(b) Maintenance and preservation by person sub-
stituting stamp, tag, etc. 

Any person substituting a stamp, tag, label, or 
other identification pursuant to section 70c(b) of 
this title shall keep such records as will show 
the information set forth on the stamp, tag, 
label, or other identification that he removed 
and the name or names of the person or persons 

from whom such textile fiber product was re-
ceived, and shall preserve such records for at 
least three years. 

(c) Neglect or refusal to maintain or preserve 
records 

The neglect or refusal to maintain or preserve 
the records required by this section is unlawful, 
and any person neglecting or refusing to main-
tain such records shall be guilty of an unfair 
method of competition, and an unfair or decep-
tive act or practice, in commerce, under the 
Federal Trade Commission Act [15 U.S.C. 41 et 
seq.]. 

(Pub. L. 85–897, § 6, Sept. 2, 1958, 72 Stat. 1721.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (c), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 70f, 70i of this 

title. 

§ 70e. Enforcement 

(a) Enforcement by Federal Trade Commission 

Except as otherwise specifically provided here-
in, this subchapter shall be enforced by the Fed-
eral Trade Commission under rules, regulations, 
and procedure provided for in the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.]. 

(b) Terms of Federal Trade Commission Act in-
corporated into this subchapter 

The Commission is authorized and directed to 
prevent any person from violating the provi-
sions of this subchapter in the same manner, by 
the same means, and with the same jurisdiction, 
powers, and duties as though all applicable 
terms and provisions of the Federal Trade Com-
mission Act [15 U.S.C. 41 et seq.] were incor-
porated into and made a part of this subchapter; 
and any such person violating the provisions of 
this subchapter shall be subject to the penalties 
and entitled to the privileges and immunities 
provided in said Federal Trade Commission Act, 
in the same manner, by the same means, and 
with the same jurisdiction, powers, and duties as 
though the applicable terms and provisions of 
the said Federal Trade Commission Act were in-
corporated into and made a part of this sub-
chapter. 

(c) Rules and regulations by Federal Trade Com-
mission 

The Commission is authorized and directed to 
make such rules and regulations, including the 
establishment of generic names of manufactured 
fibers, under and in pursuance of the terms of 
this subchapter as may be necessary and proper 
for administration and enforcement. 

(d) Inspection, analyses, tests, etc. 

The Commission is authorized to cause inspec-
tions, analyses, tests, and examinations to be 
made of any product subject to this subchapter. 

(Pub. L. 85–897, § 7, Sept. 2, 1958, 72 Stat. 1721.) 
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REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a) and (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 

717, as amended, which is classified generally to sub-

chapter I (§ 41 et seq.) of this chapter. For complete 

classification of this Act to the Code, see section 58 of 

this title and Tables. 

§ 70f. Injunction proceedings 

Whenever the Commission has reason to be-
lieve— 

(a) that any person is doing, or is about to 
do, an act which by section 70a, 70c, 70d, 70g, 
or 70h(b) of this title is declared to be unlaw-
ful; and 

(b) that it would be to the public interest to 
enjoin the doing of such act until complaint is 
issued by the Commission under the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.] 
and such complaint is dismissed by the Com-
mission or set aside by the court on review or 
until an order to cease and desist made there-
on by the Commission has become final within 
the meaning of the Federal Trade Commission 
Act, 

the Commission may bring suit in the district 
court of the United States or in the United 
States court of any Territory, for the district or 
Territory in which such person resides or trans-
acts business, to enjoin the doing of such act 
and upon proper showing a temporary injunction 
or restraining order shall be granted without 
bond. 

(Pub. L. 85–897, § 8, Sept. 2, 1958, 72 Stat. 1721.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

§ 70g. Exclusion of misbranded textile fiber prod-
ucts 

All textile fiber products imported into the 
United States shall be stamped, tagged, labeled, 
or otherwise identified in accordance with the 
provisions of section 70b of this title, and all in-
voices of such products required pursuant to sec-
tion 1484 of title 19, shall set forth, in addition 
to the matter therein specified, the information 
with respect to said products required under the 
provisions of section 70b(b) of this title, which 
information shall be in the invoices prior to 
their certification, if such certification is re-
quired pursuant to section 1484 of title 19. The 
falsification of, or failure to set forth the re-
quired information in such invoices, or the fal-
sification or perjury of the consignee’s declara-
tion provided for in section 1485 of title 19, inso-
far as it relates to such information, is unlaw-
ful, and shall be an unfair method of competi-
tion, and an unfair and deceptive act or prac-
tice, in commerce under the Federal Trade Com-
mission Act [15 U.S.C. 41 et seq.]; and any person 
who falsifies, or perjures the consignee’s dec-
laration insofar as it relates to such informa-
tion, may thenceforth be prohibited by the Com-
mission from importing, or participating in the 
importation of, any textile fiber product into 

the United States except upon filing bond with 
the Secretary of the Treasury in a sum double 
the value of said products and any duty thereon, 
conditioned upon compliance with the provi-
sions of this subchapter. A verified statement 
from the manufacturer or producer of such prod-
ucts showing their fiber content as required 
under the provisions of this subchapter may be 
required under regulation prescribed by the Sec-
retary of the Treasury. 

(Pub. L. 85–897, § 9, Sept. 2, 1958, 72 Stat. 1722.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 58 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 70f, 70i of this 

title. 

§ 70h. Guaranty 

(a) Avoidance of liability; requirements 

No person shall be guilty of an unlawful act 
under section 70a of this title if he establishes a 
guaranty received in good faith, signed by and 
containing the name and address of the person 
residing in the United States by whom the tex-
tile fiber product guaranteed was manufactured 
or from whom it was received, that said product 
is not misbranded or falsely invoiced under the 
provisions of this subchapter. Said guaranty 
shall be (1) a separate guaranty specifically des-
ignating the textile fiber product guaranteed, in 
which case it may be on the invoice or other 
paper relating to said product; or (2) a continu-
ing guaranty given by seller to the buyer appli-
cable to all textile fiber products sold to or to be 
sold to buyer by seller in a form as the Commis-
sion, by rules and regulations, may prescribe; or 
(3) a continuing guaranty filed with the Com-
mission applicable to all textile fiber products 
handled by a guarantor in such form as the Com-
mission by rules and regulations may prescribe. 

(b) Furnishing false guaranty 

The furnishing of a false guaranty, except 
where the person furnishing such false guaranty 
relies on a guaranty to the same effect received 
in good faith signed by and containing the name 
and address of the person residing in the United 
States by whom the product guaranteed was 
manufactured or from whom it was received, is 
unlawful, and shall be an unfair method of com-
petition, and an unfair and deceptive act or 
practice, in commerce, within the meaning of 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.]. 

(Pub. L. 85–897, § 10, Sept. 2, 1958, 72 Stat. 1722.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of this chapter. For complete classification 

of this Act to the Code, see section 58 of this title and 

Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 70f, 70i of this 

title. 
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§ 70i. Criminal penalty 

(a) Any person who willfully does an act which 
by section 70a, 70c, 70d, 70g, or 70h(b) of this title 
is declared to be unlawful shall be guilty of a 
misdemeanor and upon conviction shall be fined 
not more than $5,000 or be imprisoned not more 
than one year, or both, in the discretion of the 
court: Provided, That nothing in this section 
shall limit any other provision of this sub-
chapter. 

(b) Whenever the Commission has reason to 
believe that any person is guilty of a mis-
demeanor under this section, it may certify all 
pertinent facts to the Attorney General. If, on 
the basis of the facts certified, the Attorney 
General concurs in such belief, it shall be his 
duty to cause appropriate proceedings to be 
brought for the enforcement of the provisions of 
this section against such person. 

(Pub. L. 85–897, § 11, Sept. 2, 1958, 72 Stat. 1723.) 

§ 70j. Exemptions 

(a) None of the provisions of this subchapter 
shall be construed to apply to— 

(1) upholstery stuffing, except as provided in 
section 70b(h) of this title; 

(2) outer coverings of furniture, mattresses, 
and box springs; 

(3) linings or interlinings incorporated pri-
marily for structural purposes and not for 
warmth; 

(4) filling or padding incorporated primarily 
for structural purposes and not for warmth; 

(5) stiffenings, trimmings, facings, or inter-
facings; 

(6) backings of, and paddings or cushions to 
be used under, floor coverings; 

(7) sewing and handicraft threads; 
(8) bandages, surgical dressings, and other 

textile fiber products, the labeling of which is 
subject to the requirements of the Federal 
Food, Drug and Cosmetic Act of 1938, as 
amended [21 U.S.C. 301 et seq.]; 

(9) waste materials not intended for use in a 
textile fiber product; 

(10) textile fiber products incorporated in 
shoes or overshoes or similar outer footwear; 

(11) textile fiber products incorporated in 
headwear, handbags, luggage, brushes, lamp-
shades, or toys, catamenial devices, adhesive 
tapes and adhesive sheets, cleaning cloths im-
pregnated with chemicals, or diapers. 

The exemption provided for any article by para-
graph (3) or (4) of this subsection shall not be ap-
plicable if any representation as to fiber content 
of such article is made in any advertisement, 
label, or other means of identification covered 
by section 70b of this title. 

(b) The Commission may exclude from the pro-
visions of this subchapter other textile fiber 
products (1) which have an insignificant or in-
consequential textile fiber content, or (2) with 
respect to which the disclosure of textile fiber 
content is not necessary for the protection of 
the ultimate consumer. 

(Pub. L. 85–897, § 12, Sept. 2, 1958, 72 Stat. 1723.) 

REFERENCES IN TEXT 

The Federal Food, Drug and Cosmetic Act of 1938, re-

ferred to in subsec. (a)(8), is act June 25, 1938, ch. 675, 

52 Stat. 1040, as amended, which is classified generally 

to chapter 9 (§ 301 et seq.) of Title 21, Food and Drugs. 

For complete classification of this Act to the Code, see 

section 301 of Title 21 and Tables. 

§ 70k. Application of other laws 

The provisions of this subchapter shall be held 
to be in addition to, and not in substitution for 
or limitation of, the provisions of any other Act 
of the United States. 

(Pub. L. 85–897, § 14, Sept. 2, 1958, 72 Stat. 1724.) 

SUBCHAPTER VI—PREVENTION OF UNFAIR 
METHODS OF COMPETITION 

§ 71. ‘‘Person’’ defined 

When used in this subchapter the term ‘‘per-
son’’ includes partnerships, corporations, and as-
sociations. 

(Sept. 8, 1916, ch. 463, title VIII, § 800, 39 Stat. 
798.) 

§ 72. Importation or sale of articles at less than 
market value or wholesale price 

It shall be unlawful for any person importing 
or assisting in importing any articles from any 
foreign country into the United States, com-
monly and systematically to import, sell or 
cause to be imported or sold such articles within 
the United States at a price substantially less 
than the actual market value or wholesale price 
of such articles, at the time of exportation to 
the United States, in the principal markets of 
the country of their production, or of other for-
eign countries to which they are commonly ex-
ported after adding to such market value or 
wholesale price, freight, duty, and other charges 
and expenses necessarily incident to the impor-
tation and sale thereof in the United States: 
Provided, That such act or acts be done with the 
intent of destroying or injuring an industry in 
the United States, or of preventing the estab-
lishment of an industry in the United States, or 
of restraining or monopolizing any part of trade 
and commerce in such articles in the United 
States. 

Any person who violates or combines or con-
spires with any other person to violate this sec-
tion is guilty of a misdemeanor, and, on convic-
tion thereof, shall be punished by a fine not ex-
ceeding $5,000, or imprisonment not exceeding 
one year, or both, in the discretion of the court. 

Any person injured in his business or property 
by reason of any violation of, or combination or 
conspiracy to violate, this section, may sue 
therefor in the district court of the United 
States for the district in which the defendant re-
sides or is found or has an agent, without re-
spect to the amount in controversy, and shall 
recover threefold the damages sustained, and 
the cost of the suit, including a reasonable at-
torney’s fee. 

The foregoing provisions shall not be con-
strued to deprive the proper State courts of ju-
risdiction in actions for damages thereunder. 

(Sept. 8, 1916, ch. 463, title VIII, § 801, 39 Stat. 
798.) 
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§ 73. Agreements involving restrictions in favor 
of imported goods 

If any article produced in a foreign country is 
imported into the United States under any 
agreement, understanding, or condition that the 
importer thereof or any other person in the 
United States shall not use, purchase, or deal in, 
or shall be restricted in his using, purchasing, or 
dealing in, the articles of any other person, 
there shall be levied, collected, and paid there-
on, in addition to the duty otherwise imposed by 
law, a special duty equal to double the amount 
of such duty: Provided, That the above shall not 
be interpreted to prevent the establishing in 
this country on the part of a foreign producer of 
an exclusive agency for the sale in the United 
States of the products of said foreign producer 
or merchant, nor to prevent such exclusive 
agent from agreeing not to use, purchase, or 
deal in the article of any other person, but this 
proviso shall not be construed to exempt from 
the provisions of this section any article im-
ported by such exclusive agent if such agent is 
required by the foreign producer or if it is 
agreed between such agent and such foreign pro-
ducer that any agreement, understanding or 
condition set out in this section shall be im-
posed by such agent upon the sale or other dis-
position of such article to any person in the 
United States. 

(Sept. 8, 1916, ch. 463, title VIII, § 802, 39 Stat. 
799.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 74 of this title. 

§ 74. Rules and regulations 

The Secretary of the Treasury shall make 
such rules and regulations as are necessary for 
the carrying out of the provisions of section 73 
of this title. 

(Sept. 8, 1916, ch. 463, title VIII, § 803, 39 Stat. 
799.) 

§ 75. Retaliation against country prohibiting im-
portations 

Whenever any country, dependency, or colony 
shall prohibit the importation of any article the 
product of the soil or industry of the United 
States and not injurious to health or morals, the 
President shall have power to prohibit, during 
the period such prohibition is in force, the im-
portation into the United States of similar arti-
cles, or in case the United States does not im-
port similar articles from that country, then 
other articles, the products of such country, de-
pendency, or colony. 

And the Secretary of the Treasury, with the 
approval of the President, shall make such rules 
and regulations as are necessary for the execu-
tion of the provisions of this section. 

(Sept. 8, 1916, ch. 463, title VIII, § 804, 39 Stat. 
799.) 

§ 76. Retaliation against restriction of importa-
tions in time of war 

Whenever, during the existence of a war in 
which the United States is not engaged, the 

President shall be satisfied that there is reason-
able ground to believe that under the laws, regu-
lations, or practices of any country, colony, or 
dependency contrary to the law and practice of 
nations, the importation into their own or any 
other country, dependency, or colony of any ar-
ticle the product of the soil or industry of the 
United States and not injurious to health or 
morals is prevented or restricted the President 
is authorized and empowered to prohibit or re-
strict during the period such prohibition or re-
striction is in force, the importation into the 
United States of similar or other articles, prod-
ucts of such country, dependency, or colony as 
in his opinion the public interest may require; 
and in such case he shall make proclamation 
stating the article or articles which are prohib-
ited from importation into the United States; 
and any person or persons who shall import, or 
attempt or conspire to import, or be concerned 
in importing, such article or articles, into the 
United States contrary to the prohibition in 
such proclamation, shall be liable to a fine of 
not less than $2,000 nor more than $50,000, or to 
imprisonment not to exceed two years, or both, 
in the discretion of the court. The President 
may change, modify, revoke, or renew such 
proclamation in his discretion. 

(Sept. 8, 1916, ch. 463, title VIII, § 805, 39 Stat. 
799.) 

§ 77. Discrimination against neutral Americans in 
time of war 

Whenever, during the existence of a war in 
which the United States is not engaged, the 
President shall be satisfied that there is reason-
able ground to believe that any vessel, American 
or foreign, is, on account of the laws, regula-
tions, or practices of a belligerent Government, 
making or giving any undue or unreasonable 
preference or advantage in any respect whatso-
ever to any particular person, company, firm, or 
corporation, or any particular description of 
traffic in the United States or its possessions or 
to any citizens of the United States residing in 
neutral countries abroad, or is subjecting any 
particular person, company, firm, or corporation 
or any particular description of traffic in the 
United States or its possessions, or any citizens 
of the United States residing in neutral coun-
tries abroad to any undue or unreasonable preju-
dice, disadvantage, injury, or discrimination in 
regard to accepting, receiving, transporting, or 
delivering, or refusing to accept, receive, trans-
fer, or deliver any cargo, freight, or passengers, 
or in any other respect whatsoever, he is author-
ized and empowered to direct the detention of 
such vessels by withholding clearance or by for-
mal notice forbidding departure, and to revoke, 
modify, or renew any such direction. 

Whenever, during the existence of a war in 
which the United States is not engaged, the 
President shall be satisfied that there is reason-
able ground to believe that under the laws, regu-
lations, or practices of any belligerent country 
or Government, American ships or American 
citizens are not accorded any of the facilities of 
commerce which the vessels or citizens of that 
belligerent country enjoy in the United States 
or its possessions, or are not accorded by such 
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belligerent equal privileges or facilities of trade 
with vessels or citizens of any nationality other 
than that of such belligerent, the President is 
authorized and empowered to withhold clear-
ance from one or more vessels of such bellig-
erent country until such belligerent shall re-
store to such American vessels and American 
citizens reciprocal liberty of commerce and 
equal facilities of trade; or the President may 
direct that similar privileges and facilities, if 
any, enjoyed by vessels or citizens of such bel-
ligerent in the United States or its possessions 
be refused to vessels or citizens of such bellig-
erent; and in such case he shall make proclama-
tion of his direction, stating the facilities and 
privileges which shall be refused, and the bellig-
erent to whose vessels or citizens they are to be 
refused, and thereafter the furnishing of such 
prohibited privileges and facilities to any vessel 
or citizen of the belligerent named in such proc-
lamation shall be unlawful; and he may change, 
modify, revoke, or renew such proclamation; 
and any person or persons who shall furnish or 
attempt or conspire to furnish or be concerned 
in furnishing or in the concealment of furnish-
ing facilities or privileges to ships or persons 
contrary to the prohibition in such proclama-
tion shall be liable to a fine of not less than 
$2,000 nor more than $50,000 or to imprisonment 
not to exceed two years, or both, in the discre-
tion of the court. 

In case any vessel which is detained by virtue 
of this subchapter shall depart or attempt to de-
part from the jurisdiction of the United States 
without clearance or other lawful authority, the 
owner or master or person or persons having 
charge or command of such vessel shall be sever-
ally liable to a fine of not less than $2,000 nor 
more than $10,000, or to imprisonment not to ex-
ceed two years, or both, and in addition such 
vessel shall be forfeited to the United States. 

The President of the United States is author-
ized and empowered to employ such part of the 
land or naval forces of the United States as shall 
be necessary to carry out the purposes of this 
subchapter. 

(Sept. 8, 1916, ch. 463, title VIII, § 806, 39 Stat. 
799.) 

DELEGATION OF FUNCTIONS 

For delegation to Secretary of the Treasury of au-

thority vested in President by this section, see section 

1(j), (k) of Ex. Ord. No. 10637, Sept. 16, 1955, 20 F.R. 7025, 

set out as a note under section 301 of Title 3, The Presi-

dent. 
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77yyy. Penalties. 

77zzz. Effect on existing law. 

77aaaa. Contrary stipulations void. 

77bbbb. Separability. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 80a–29 of this 

title. 

SUBCHAPTER I—DOMESTIC SECURITIES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 77ccc, 77ddd, 

77eee, 77fff, 77ggg, 77hhh, 77vvv, 77www, 77zzz, 78c, 78l, 

78m, 78n, 78o, 78o–3, 78s, 78u–2, 78bb, 78lll, 79p, 79t, 79u, 

80a–2, 80a–8, 80a–9, 80a–14, 80a–24, 80a–34, 80a–37, 80a–49, 

80a–54, 80a–56, 80b–2, 80b–3, 631b of this title; title 7 sec-

tions 1a, 6m, 12a; title 11 section 101; title 12 sections 

635i–6, 1441a, 1441b, 1812, 3012; title 23 section 181; title 25 

section 646; title 42 sections 2297h–2, 2297h–7; title 43 

section 1625; title 45 section 1342; title 49 section 41762. 

§ 77a. Short title 

This subchapter may be cited as the ‘‘Securi-
ties Act of 1933’’. 

(May 27, 1933, ch. 38, title I, § 1, 48 Stat. 74.) 

SHORT TITLE OF 1980 AMENDMENT 

Pub. L. 96–477, title VI, § 601, Oct. 21, 1980, 94 Stat. 

2294, provided that: ‘‘This title [amending sections 77b 

and 77d of this title] may be cited as the ‘Small Busi-

ness Issuers’ Simplification Act of 1980’.’’ 

§ 77b. Definitions; promotion of efficiency, com-
petition, and capital formation 

(a) Definitions 

When used in this subchapter, unless the con-
text otherwise requires— 

(1) The term ‘‘security’’ means any note, 
stock, treasury stock, security future, bond, 
debenture, evidence of indebtedness, certifi-
cate of interest or participation in any profit- 
sharing agreement, collateral-trust certifi-
cate, preorganization certificate or subscrip-
tion, transferable share, investment contract, 
voting-trust certificate, certificate of deposit 
for a security, fractional undivided interest in 
oil, gas, or other mineral rights, any put, call, 
straddle, option, or privilege on any security, 
certificate of deposit, or group or index of se-
curities (including any interest therein or 
based on the value thereof), or any put, call, 
straddle, option, or privilege entered into on a 
national securities exchange relating to for-
eign currency, or, in general, any interest or 
instrument commonly known as a ‘‘security’’, 
or any certificate of interest or participation 
in, temporary or interim certificate for, re-
ceipt for, guarantee of, or warrant or right to 
subscribe to or purchase, any of the foregoing. 

(2) The term ‘‘person’’ means an individual, 
a corporation, a partnership, an association, a 
joint-stock company, a trust, any unincor-
porated organization, or a government or po-
litical subdivision thereof. As used in this 
paragraph the term ‘‘trust’’ shall include only 
a trust where the interest or interests of the 
beneficiary or beneficiaries are evidenced by a 
security. 

(3) The term ‘‘sale’’ or ‘‘sell’’ shall include 
every contract of sale or disposition of a secu-
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1 So in original. 

rity or interest in a security, for value. The 
term ‘‘offer to sell’’, ‘‘offer for sale’’, or 
‘‘offer’’ shall include every attempt or offer to 
dispose of, or solicitation of an offer to buy, a 
security or interest in a security, for value. 
The terms defined in this paragraph and the 
term ‘‘offer to buy’’ as used in subsection (c) 
of section 77e of this title shall not include 
preliminary negotiations or agreements be-
tween an issuer (or any person directly or indi-
rectly controlling or controlled by an issuer, 
or under direct or indirect common control 
with an issuer) and any underwriter or among 
underwriters who are or are to be in privity of 
contract with an issuer (or any person directly 
or indirectly controlling or controlled by an 
issuer, or under direct or indirect common 
control with an issuer). Any security given or 
delivered with, or as a bonus on account of, 
any purchase of securities or any other thing, 
shall be conclusively presumed to constitute a 
part of the subject of such purchase and to 
have been offered and sold for value. The issue 
or transfer of a right or privilege, when origi-
nally issued or transferred with a security, 
giving the holder of such security the right to 
convert such security into another security of 
the same issuer or of another person, or giving 
a right to subscribe to another security of the 
same issuer or of another person, which right 
cannot be exercised until some future date, 
shall not be deemed to be an offer or sale of 
such other security; but the issue or transfer 
of such other security upon the exercise of 
such right of conversion or subscription shall 
be deemed a sale of such other security. Any 
offer or sale of a security futures product by or 
on behalf of the issuer of the securities under-
lying the security futures product, an affiliate 
of the issuer, or an underwriter, shall con-
stitute a contract for sale of, sale of, offer for 
sale, or offer to sell the underlying securities. 

(4) The term ‘‘issuer’’ means every person 
who issues or proposes to issue any security; 
except that with respect to certificates of de-
posit, voting-trust certificates, or collateral- 
trust certificates, or with respect to certifi-
cates of interest or shares in an unincor-
porated investment trust not having a board 
of directors (or persons performing similar 
functions) or of the fixed, restricted manage-
ment, or unit type, the term ‘‘issuer’’ means 
the person or persons performing the acts and 
assuming the duties of depositor or manager 
pursuant to the provisions of the trust or 
other agreement or instrument under which 
such securities are issued; except that in the 
case of an unincorporated association which 
provides by its articles for limited liability of 
any or all of its members, or in the case of a 
trust, committee, or other legal entity, the 
trustees or members thereof shall not be indi-
vidually liable as issuers of any security is-
sued by the association, trust, committee, or 
other legal entity; except that with respect to 
equipment-trust certificates or like securities, 
the term ‘‘issuer’’ means the person by whom 
the equipment or property is or is to be used; 
and except that with respect to fractional un-
divided interests in oil, gas, or other mineral 
rights, the term ‘‘issuer’’ means the owner of 

any such right or of any interest in such right 
(whether whole or fractional) who creates 
fractional interests therein for the purpose of 
public offering. 

(5) The term ‘‘Commission’’ means the Secu-
rities and Exchange Commission. 

(6) The term ‘‘Territory’’ means Puerto 
Rico, the Virgin Islands, and the insular pos-
sessions of the United States. 

(7) The term ‘‘interstate commerce’’ means 
trade or commerce in securities or any trans-
portation or communication relating thereto 
among the several States or between the Dis-
trict of Columbia or any Territory of the 
United States and any State or other Terri-
tory, or between any foreign country and any 
State, Territory, or the District of Columbia, 
or within the District of Columbia. 

(8) The term ‘‘registration statement’’ 
means the statement provided for in section 
77f of this title, and includes any amendment 
thereto and any report, document, or memo-
randum filed as part of such statement or in-
corporated therein by reference. 

(9) The term ‘‘write’’ or ‘‘written’’ shall in-
clude printed, lithographed, or any means of 
graphic communication. 

(10) The term ‘‘prospectus’’ means any pro-
spectus, notice, circular, advertisement, let-
ter, or communication, written or by radio or 
television, which offers any security for sale 
or confirms the sale of any security; except 
that (a) a communication sent or given after 
the effective date of the registration state-
ment (other than a prospectus permitted 
under subsection (b) of section 77j of this title) 
shall not be deemed a prospectus if it is proved 
that prior to or at the same time with such 
communication a written prospectus meeting 
the requirements of subsection (a) of section 
77j of this title at the time of 1 such commu-
nication was sent or given to the person to 
whom the communication was made, and (b) a 
notice, circular, advertisement, letter, or com-
munication in respect of a security shall not 
be deemed to be a prospectus if it states from 
whom a written prospectus meeting the re-
quirements of section 77j of this title may be 
obtained and, in addition, does no more than 
identify the security, state the price thereof, 
state by whom orders will be executed, and 
contain such other information as the Com-
mission, by rules or regulations deemed nec-
essary or appropriate in the public interest 
and for the protection of investors, and subject 
to such terms and conditions as may be pre-
scribed therein, may permit. 

(11) The term ‘‘underwriter’’ means any per-
son who has purchased from an issuer with a 
view to, or offers or sells for an issuer in con-
nection with, the distribution of any security, 
or participates or has a direct or indirect par-
ticipation in any such undertaking, or partici-
pates or has a participation in the direct or in-
direct underwriting of any such undertaking; 
but such term shall not include a person whose 
interest is limited to a commission from an 
underwriter or dealer not in excess of the 
usual and customary distributors’ or sellers’ 
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commission. As used in this paragraph the 
term ‘‘issuer’’ shall include, in addition to an 
issuer, any person directly or indirectly con-
trolling or controlled by the issuer, or any per-
son under direct or indirect common control 
with the issuer. 

(12) The term ‘‘dealer’’ means any person 
who engages either for all or part of his time, 
directly or indirectly, as agent, broker, or 
principal, in the business of offering, buying, 
selling, or otherwise dealing or trading in se-
curities issued by another person. 

(13) The term ‘‘insurance company’’ means a 
company which is organized as an insurance 
company, whose primary and predominant 
business activity is the writing of insurance or 
the reinsuring of risks underwritten by insur-
ance companies, and which is subject to super-
vision by the insurance commissioner, or a 
similar official or agency, of a State or terri-
tory or the District of Columbia; or any re-
ceiver or similar official or any liquidating 
agent for such company, in his capacity as 
such. 

(14) The term ‘‘separate account’’ means an 
account established and maintained by an in-
surance company pursuant to the laws of any 
State or territory of the United States, the 
District of Columbia, or of Canada or any 
province thereof, under which income, gains 
and losses, whether or not realized, from as-
sets allocated to such account, are, in accord-
ance with the applicable contract, credited to 
or charged against such account without re-
gard to other income, gains, or losses of the 
insurance company. 

(15) The term ‘‘accredited investor’’ shall 
mean— 

(i) a bank as defined in section 77c(a)(2) of 
this title whether acting in its individual or 
fiduciary capacity; an insurance company as 
defined in paragraph (13) of this subsection; 
an investment company registered under the 
Investment Company Act of 1940 [15 U.S.C. 
80a–1 et seq.] or a business development com-
pany as defined in section 2(a)(48) of that 
Act [15 U.S.C. 80a–2(a)(48)]; a Small Business 
Investment Company licensed by the Small 
Business Administration; or an employee 
benefit plan, including an individual retire-
ment account, which is subject to the provi-
sions of the Employee Retirement Income 
Security Act of 1974 [29 U.S.C. 1001 et seq.], 
if the investment decision is made by a plan 
fiduciary, as defined in section 3(21) of such 
Act [29 U.S.C. 1002(21)], which is either a 
bank, insurance company, or registered in-
vestment adviser; or 

(ii) any person who, on the basis of such 
factors as financial sophistication, net 
worth, knowledge, and experience in finan-
cial matters, or amount of assets under man-
agement qualifies as an accredited investor 
under rules and regulations which the Com-
mission shall prescribe. 

(16) The terms ‘‘security future’’, ‘‘narrow- 
based security index’’, and ‘‘security futures 
product’’ have the same meanings as provided 
in section 78c(a)(55) of this title. 

(b) Consideration of promotion of efficiency, 
competition, and capital formation 

Whenever pursuant to this subchapter the 
Commission is engaged in rulemaking and is re-
quired to consider or determine whether an ac-
tion is necessary or appropriate in the public in-
terest, the Commission shall also consider, in 
addition to the protection of investors, whether 
the action will promote efficiency, competition, 
and capital formation. 

(May 27, 1933, ch. 38, title I, § 2, 48 Stat. 74; June 
6, 1934, ch. 404, title II, § 201, 48 Stat. 905; Aug. 10, 
1954, ch. 667, title I, §§ 1–4, 68 Stat. 683, 684; Pub. 
L. 86–70, § 12(a), June 25, 1959, 73 Stat. 143; Pub. 
L. 86–624, § 7(a), July 12, 1960, 74 Stat. 412; Pub. L. 
91–547, § 27(a), Dec. 14, 1970, 84 Stat. 1433; Pub. L. 
96–477, title VI, § 603, Oct. 21, 1980, 94 Stat. 2294; 
Pub. L. 97–303, § 1, Oct. 13, 1982, 96 Stat. 1409; Pub. 
L. 100–181, title II, §§ 201, 202, Dec. 4, 1987, 101 
Stat. 1252; Pub. L. 104–290, title I, § 106(a), Oct. 11, 
1996, 110 Stat. 3424; Pub. L. 105–353, title III, 
§ 301(a)(1), Nov. 3, 1998, 112 Stat. 3235; Pub. L. 
106–554, § 1(a)(5) [title II, § 208(a)(1)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–434.) 

REFERENCES IN TEXT 

The Investment Company Act of 1940, referred to in 

subsec. (a)(15)(i), is title I of act Aug. 22, 1940, ch. 686, 

54 Stat. 789, as amended, which is classified generally 

to subchapter I (§ 80a–1 et seq.) of chapter 2D of this 

title. For complete classification of this Act to the 

Code, see section 80a–51 of this title and Tables. 

The Employee Retirement Income Security Act of 

1974, referred to in subsec. (a)(15)(i), is Pub. L. 93–406, 

Sept. 2, 1974, 88 Stat. 829, as amended, which is classi-

fied principally to chapter 18 (§ 1001 et seq.) of Title 29, 

Labor. For complete classification of this Act to the 

Code, see Short Title note set out under section 1001 of 

Title 29 and Tables. 

CODIFICATION 

Words ‘‘Philippine Islands’’ deleted from definition of 

term ‘‘Territory’’ under authority of Proc. No. 2695, eff. 

July 4, 1946, 11 F.R. 7517, 60 Stat. 1352, which granted 

independence to the Philippine Islands. Proc. No. 2695 

was issued pursuant to section 1394 of Title 22, Foreign 

Relations and Intercourse, and is set out as a note 

under that section. 

AMENDMENTS 

2000—Subsec. (a)(1). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(a)(1)(A)], inserted ‘‘security future,’’ after ‘‘treas-

ury stock,’’. 

Subsec. (a)(3). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(a)(1)(B)], inserted at end ‘‘Any offer or sale of a se-

curity futures product by or on behalf of the issuer of 

the securities underlying the security futures product, 

an affiliate of the issuer, or an underwriter, shall con-

stitute a contract for sale of, sale of, offer for sale, or 

offer to sell the underlying securities.’’ 

Subsec. (a)(16). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(a)(1)(C)], added par. (16). 

1998—Subsec. (a)(15)(i). Pub. L. 105–353 made technical 

amendment to reference in original act which appears 

in text as reference to section 77c(a)(2) of this title and 

inserted ‘‘of this subsection’’ after ‘‘paragraph (13)’’. 

1996—Pub. L. 104–290 designated existing provisions as 

subsec. (a), inserted heading, and added subsec. (b). 

1987—Par. (5). Pub. L. 100–181, § 201, substituted ‘‘Secu-

rities and Exchange Commission’’ for ‘‘Federal Trade 

Commission’’. 

Par. (6). Pub. L. 100–181, § 202, struck out reference to 

Canal Zone. 

1982—Par. (1). Pub. L. 97–303 inserted ‘‘any put, call, 

straddle, option, or privilege on any security, certifi-
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1 See References in Text note below. 

cate of deposit, or group or index of securities (includ-

ing any interest therein or based on the value thereof), 

or any put, call, straddle, option, or privilege entered 

into on a national securities exchange relating to for-

eign currency,’’ after ‘‘mineral rights,’’. 

1980—Par. (15). Pub. L. 96–477 added par. (15). 

1970—Pars. (13), (14). Pub. L. 91–547 added pars. (13) 

and (14). 

1960—Par. (6). Pub. L. 86–624 struck out reference to 

Hawaii. 

1959—Par. (6). Pub. L. 86–70 struck out reference to 

Alaska. 

1954—Act Aug. 10, 1954, in pars. (3), (8), (10), and (11), 

redefined term ‘‘sale’’ so as to distinguish between ‘‘of-

fers’’ and ‘‘sales’’, clarified definition of ‘‘registration 

statement’’, and conformed definition of ‘‘prospectus’’ 

to changes made by act Aug. 10, 1954, to sections 77e 

and 77j of this title. 

1934—Act June 6, 1934, amended pars. (1), (4), and (10). 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Section 501 of act Aug. 10, 1954, provided that: ‘‘This 

Act [amending this section and sections 77c to 77e, 77j, 

77l, 77q, 77v, 77ccc to 77fff, 77xxx, 78k, 78l, 80a–2 and 

80a–24 of this title] shall take effect sixty days after the 

date of its enactment [Aug. 10, 1954].’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77b–1, 77r, 77ccc, 

77ddd, 78c, 80a–6, 7004 of this title; title 7 sections 1a, 2; 

title 11 section 1145; title 12 section 1451; title 29 section 

1002; title 42 section 12704. 

§ 77b–1. Swap agreements 

(a) Non-security-based swap agreements 

The definition of ‘‘security’’ in section 
77b(a)(1) of this title does not include any non- 
security-based swap agreement (as defined in 
section 206C of the Gramm-Leach-Bliley Act). 

(b) Security-based swap agreements 

(1) The definition of ‘‘security’’ in section 
77b(a)(1) of this title does not include any secu-
rity-based swap agreement (as defined in section 
206B of the Gramm-Leach-Bliley Act). 

(2) The Commission is prohibited from reg-
istering, or requiring, recommending, or sug-
gesting, the registration under this subchapter 
of any security-based swap agreement (as de-
fined in section 206B of the Gramm-Leach-Bliley 
Act). If the Commission becomes aware that a 
registrant has filed a registration statement 
with respect to such a swap agreement, the 
Commission shall promptly so notify the reg-
istrant. Any such registration statement with 
respect to such a swap agreement shall be void 
and of no force or effect. 

(3) The Commission is prohibited from— 
(A) promulgating, interpreting, or enforcing 

rules; or 
(B) issuing orders of general applicability; 

under this subchapter in a manner that imposes 
or specifies reporting or recordkeeping require-

ments, procedures, or standards as prophylactic 
measures against fraud, manipulation, or insider 
trading with respect to any security-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act). 

(4) References in this subchapter to the ‘‘pur-
chase’’ or ‘‘sale’’ of a security-based swap agree-
ment shall be deemed to mean the execution, 
termination (prior to its scheduled maturity 
date), assignment, exchange, or similar transfer 
or conveyance of, or extinguishing of rights or 
obligations under, a security-based swap agree-
ment (as defined in section 206B of the Gramm- 
Leach-Bliley Act), as the context may require. 

(May 27, 1933, ch. 38, title I, § 2A, as added Pub. 
L. 106–554, § 1(a)(5) [title III, § 302(a)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–451.) 

REFERENCES IN TEXT 

Sections 206B and 206C of the Gramm-Leach-Bliley 

Act, referred to in text, are sections 206B and 206C of 

Pub. L. 106–102 which are set out in a note under sec-

tion 78c of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77q of this title. 

§ 77c. Classes of securities under this subchapter 

(a) Exempted securities 

Except as hereinafter expressly provided, the 
provisions of this subchapter shall not apply to 
any of the following classes of securities: 

(1) Reserved. 
(2) Any security issued or guaranteed by the 

United States or any territory thereof, or by 
the District of Columbia, or by any State of 
the United States, or by any political subdivi-
sion of a State or territory, or by any public 
instrumentality of one or more States or ter-
ritories, or by any person controlled or super-
vised by and acting as an instrumentality of 
the Government of the United States pursuant 
to authority granted by the Congress of the 
United States; or any certificate of deposit for 
any of the foregoing; or any security issued or 
guaranteed by any bank; or any security is-
sued by or representing an interest in or a di-
rect obligation of a Federal Reserve bank; or 
any interest or participation in any common 
trust fund or similar fund that is excluded 
from the definition of the term ‘‘investment 
company’’ under section 3(c)(3) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(3)]; or any security which is an indus-
trial development bond (as defined in section 
103(c)(2) 1 of title 26) the interest on which is 
excludable from gross income under section 
103(a)(1) 1 of title 26 if, by reason of the appli-
cation of paragraph (4) or (6) of section 103(c) 1 
of title 26 (determined as if paragraphs (4)(A), 
(5), and (7) were not included in such section 
103(c)),1 paragraph (1) of such section 103(c) 1 
does not apply to such security; or any inter-
est or participation in a single trust fund, or 
in a collective trust fund maintained by a 
bank, or any security arising out of a contract 
issued by an insurance company, which inter-
est, participation, or security is issued in con-
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nection with (A) a stock bonus, pension, or 
profit-sharing plan which meets the require-
ments for qualification under section 401 of 
title 26, (B) an annuity plan which meets the 
requirements for the deduction of the employ-
er’s contributions under section 404(a)(2) of 
title 26, or (C) a governmental plan as defined 
in section 414(d) of title 26 which has been es-
tablished by an employer for the exclusive 
benefit of its employees or their beneficiaries 
for the purpose of distributing to such employ-
ees or their beneficiaries the corpus and in-
come of the funds accumulated under such 
plan, if under such plan it is impossible, prior 
to the satisfaction of all liabilities with re-
spect to such employees and their bene-
ficiaries, for any part of the corpus or income 
to be used for, or diverted to, purposes other 
than the exclusive benefit of such employees 
or their beneficiaries, other than any plan de-
scribed in clause (A), (B), or (C) of this para-
graph (i) the contributions under which are 
held in a single trust fund or in a separate ac-
count maintained by an insurance company 
for a single employer and under which an 
amount in excess of the employer’s contribu-
tion is allocated to the purchase of securities 
(other than interests or participations in the 
trust or separate account itself) issued by the 
employer or any company directly or indi-
rectly controlling, controlled by, or under 
common control with the employer, (ii) which 
covers employees some or all of whom are em-
ployees within the meaning of section 401(c)(1) 
of title 26, or (iii) which is a plan funded by an 
annuity contract described in section 403(b) of 
title 26. The Commission, by rules and regula-
tions or order, shall exempt from the provi-
sions of section 77e of this title any interest or 
participation issued in connection with a 
stock bonus, pension, profit-sharing, or annu-
ity plan which covers employees some or all of 
whom are employees within the meaning of 
section 401(c)(1) of title 26, if and to the extent 
that the Commission determines this to be 
necessary or appropriate in the public interest 
and consistent with the protection of investors 
and the purposes fairly intended by the policy 
and provisions of this subchapter. For pur-
poses of this paragraph, a security issued or 
guaranteed by a bank shall not include any in-
terest or participation in any collective trust 
fund maintained by a bank; and the term 
‘‘bank’’ means any national bank, or banking 
institution organized under the laws of any 
State, territory, or the District of Columbia, 
the business of which is substantially confined 
to banking and is supervised by the State or 
territorial banking commission or similar offi-
cial; except that in the case of a common trust 
fund or similar fund, or a collective trust fund, 
the term ‘‘bank’’ has the same meaning as in 
the Investment Company Act of 1940 [15 U.S.C. 
80a–1 et seq.]; 

(3) Any note, draft, bill of exchange, or 
banker’s acceptance which arises out of a cur-
rent transaction or the proceeds of which have 
been or are to be used for current trans-
actions, and which has a maturity at the time 
of issuance of not exceeding nine months, ex-
clusive of days of grace, or any renewal there-
of the maturity of which is likewise limited; 

(4) Any security issued by a person organized 
and operated exclusively for religious, edu-
cational, benevolent, fraternal, charitable, or 
reformatory purposes and not for pecuniary 
profit, and no part of the net earnings of which 
inures to the benefit of any person, private 
stockholder, or individual; or any security of a 
fund that is excluded from the definition of an 
investment company under section 3(c)(10)(B) 
of the Investment Company Act of 1940 [15 
U.S.C. 80a–3(c)(10)(B)]; 

(5) Any security issued (A) by a savings and 
loan association, building and loan associa-
tion, cooperative bank, homestead associa-
tion, or similar institution, which is super-
vised and examined by State or Federal au-
thority having supervision over any such in-
stitution; or (B) by (i) a farmer’s cooperative 
organization exempt from tax under section 
521 of title 26, (ii) a corporation described in 
section 501(c)(16) of title 26 and exempt from 
tax under section 501(a) of title 26, or (iii) a 
corporation described in section 501(c)(2) of 
title 26 which is exempt from tax under sec-
tion 501(a) of title 26 and is organized for the 
exclusive purpose of holding title to property, 
collecting income therefrom, and turning over 
the entire amount thereof, less expenses, to an 
organization or corporation described in 
clause (i) or (ii); 

(6) Any interest in a railroad equipment 
trust. For purposes of this paragraph ‘‘interest 
in a railroad equipment trust’’ means any in-
terest in an equipment trust, lease, condi-
tional sales contract, or other similar arrange-
ment entered into, issued, assumed, guaran-
teed by, or for the benefit of, a common car-
rier to finance the acquisition of rolling stock, 
including motive power; 

(7) Certificates issued by a receiver or by a 
trustee or debtor in possession in a case under 
title 11, with the approval of the court; 

(8) Any insurance or endowment policy or 
annuity contract or optional annuity con-
tract, issued by a corporation subject to the 
supervision of the insurance commissioner, 
bank commissioner, or any agency or officer 
performing like functions, of any State or Ter-
ritory of the United States or the District of 
Columbia; 

(9) Except with respect to a security ex-
changed in a case under title 11, any security 
exchanged by the issuer with its existing secu-
rity holders exclusively where no commission 
or other remuneration is paid or given directly 
or indirectly for soliciting such exchange; 

(10) Except with respect to a security ex-
changed in a case under title 11, any security 
which is issued in exchange for one or more 
bona fide outstanding securities, claims or 
property interests, or partly in such exchange 
and partly for cash, where the terms and con-
ditions of such issuance and exchange are ap-
proved, after a hearing upon the fairness of 
such terms and conditions at which all persons 
to whom it is proposed to issue securities in 
such exchange shall have the right to appear, 
by any court, or by any official or agency of 
the United States, or by any State or Terri-
torial banking or insurance commission or 
other governmental authority expressly au-
thorized by law to grant such approval; 
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(11) Any security which is a part of an issue 
offered and sold only to persons resident with-
in a single State or Territory, where the issuer 
of such security is a person resident and doing 
business within or, if a corporation, incor-
porated by and doing business within, such 
State or Territory. 

(12) Any equity security issued in connection 
with the acquisition by a holding company of 
a bank under section 1842(a) of title 12 or a 
savings association under section 1467a(e) of 
title 12, if— 

(A) the acquisition occurs solely as part of 
a reorganization in which security holders 
exchange their shares of a bank or savings 
association for shares of a newly formed 
holding company with no significant assets 
other than securities of the bank or savings 
association and the existing subsidiaries of 
the bank or savings association; 

(B) the security holders receive, after that 
reorganization, substantially the same pro-
portional share interests in the holding com-
pany as they held in the bank or savings as-
sociation, except for nominal changes in 
shareholders’ interests resulting from lawful 
elimination of fractional interests and the 
exercise of dissenting shareholders’ rights 
under State or Federal law; 

(C) the rights and interests of security 
holders in the holding company are substan-
tially the same as those in the bank or sav-
ings association prior to the transaction, 
other than as may be required by law; and 

(D) the holding company has substantially 
the same assets and liabilities, on a consoli-
dated basis, as the bank or savings associa-
tion had prior to the transaction. 

For purposes of this paragraph, the term ‘‘sav-
ings association’’ means a savings association 
(as defined in section 1813(b) of title 12) the de-
posits of which are insured by the Federal De-
posit Insurance Corporation. 

(13) Any security issued by or any interest or 
participation in any church plan, company or 
account that is excluded from the definition of 
an investment company under section 3(c)(14) 
of the Investment Company Act of 1940 [15 
U.S.C. 80a–3(c)(14)]. 

(14) Any security futures product that is— 
(A) cleared by a clearing agency registered 

under section 78q–1 of this title or exempt 
from registration under subsection (b)(7) of 
such section 78q–1; and 

(B) traded on a national securities ex-
change or a national securities association 
registered pursuant to section 78o–3(a) of 
this title. 

(b) Additional exemptions 

The Commission may from time to time by its 
rules and regulations, and subject to such terms 
and conditions as may be prescribed therein, add 
any class of securities to the securities exempt-
ed as provided in this section, if it finds that the 
enforcement of this subchapter with respect to 
such securities is not necessary in the public in-
terest and for the protection of investors by rea-
son of the small amount involved or the limited 
character of the public offering; but no issue of 
securities shall be exempted under this sub-

section where the aggregate amount at which 
such issue is offered to the public exceeds 
$5,000,000. 

(c) Securities issued by small investment com-
pany 

The Commission may from time to time by its 
rules and regulations and subject to such terms 
and conditions as may be prescribed therein, add 
to the securities exempted as provided in this 
section any class of securities issued by a small 
business investment company under the Small 
Business Investment Act of 1958 [15 U.S.C. 661 et 
seq.] if it finds, having regard to the purposes of 
that Act, that the enforcement of this sub-
chapter with respect to such securities is not 
necessary in the public interest and for the pro-
tection of investors. 

(May 27, 1933, ch. 38, title I, § 3, 48 Stat. 75; June 
6, 1934, ch. 404, title II, § 202, 48 Stat. 906; Feb. 4, 
1887, ch. 104, title II, § 214, as added Aug. 9, 1935, 
ch. 498, 49 Stat. 557; amended June 29, 1938, ch. 
811, § 15, 52 Stat. 1240; May 15, 1945, ch. 122, 59 
Stat. 167; Aug. 10, 1954, ch. 667, title I, § 5, 68 
Stat. 684; Pub. L. 85–699, title III, § 307(a), Aug. 
21, 1958, 72 Stat. 694; Pub. L. 91–373, title IV, 
§ 401(a), Aug. 10, 1970, 84 Stat. 718; Pub. L. 91–547, 
§ 27(b), (c), Dec. 14, 1970, 84 Stat. 1434; Pub. L. 
91–565, Dec. 19, 1970, 84 Stat. 1480; Pub. L. 91–567, 
§ 6(a), Dec. 22, 1970, 84 Stat. 1498; Pub. L. 94–210, 
title III, § 308(a)(1), (3), Feb. 5, 1976, 90 Stat. 56, 
57; Pub. L. 95–283, § 18, May 21, 1978, 92 Stat. 275; 
Pub. L. 95–425, § 2, Oct. 6, 1978, 92 Stat. 962; Pub. 
L. 95–598, title III, § 306, Nov. 6, 1978, 92 Stat. 2674; 
Pub. L. 96–477, title III, § 301, title VII, § 701, Oct. 
21, 1980, 94 Stat. 2291, 2294; Pub. L. 97–261, § 19(d), 
Sept. 20, 1982, 96 Stat. 1121; Pub. L. 99–514, § 2, 
Oct. 22, 1986, 100 Stat. 2095; Pub. L. 100–181, title 
II, §§ 203, 204, Dec. 4, 1987, 101 Stat. 1252; Pub. L. 
103–325, title III, § 320, Sept. 23, 1994, 108 Stat. 
2225; Pub. L. 104–62, § 3, Dec. 8, 1995, 109 Stat. 684; 
Pub. L. 104–290, title V, § 508(b), Oct. 11, 1996, 110 
Stat. 3447; Pub. L. 106–102, title II, § 221(a), Nov. 
12, 1999, 113 Stat. 1401; Pub. L. 106–554, § 1(a)(5) 
[title II, § 208(a)(2)], Dec. 21, 2000, 114 Stat. 2763, 
2763A–435.) 

REFERENCES IN TEXT 

Section 103 of title 26, referred to in subsec. (a)(2), 

which related to interest on certain governmental obli-

gations was amended generally by Pub. L. 99–514, title 

XIII, § 1301(a), Oct. 22, 1986, 100 Stat. 2602, and as so 

amended relates to interest on State and local bonds. 

Section 103(b)(2) (formerly section 103(c)(2)), which 

prior to the general amendment defined industrial de-

velopment bond, relates to the applicability of the in-

terest exclusion to arbitrage bonds. 
The Investment Company Act of 1940, referred to in 

subsec. (a)(2), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 
The Small Business Investment Act of 1958, referred 

to in subsec. (c), is Pub. L. 85–699, Aug. 21, 1958, 72 Stat. 

689, as amended, which is classified principally to chap-

ter 14B (§ 661 et seq.) of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 661 of this title and Tables. 

AMENDMENTS 

2000—Subsec. (a)(14). Pub. L. 106–554 added par. (14). 
1999—Subsec. (a)(2). Pub. L. 106–102 substituted ‘‘or 

any interest or participation in any common trust fund 
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or similar fund that is excluded from the definition of 

the term ‘investment company’ under section 3(c)(3) of 

the Investment Company Act of 1940’’ for ‘‘or any inter-

est or participation in any common trust fund or simi-

lar fund maintained by a bank exclusively for the col-

lective investment and reinvestment of assets contrib-

uted thereto by such bank in its capacity as trustee, 

executor, administrator, or guardian’’. 
1996—Subsec. (a)(13). Pub. L. 104–290 added par. (13). 
1995—Subsec. (a)(4). Pub. L. 104–62 inserted at end ‘‘or 

any security of a fund that is excluded from the defini-

tion of an investment company under section 3(c)(10)(B) 

of the Investment Company Act of 1940;’’. 
1994—Subsec. (a)(12). Pub. L. 103–325 added par. (12). 
1987—Subsec. (a)(1). Pub. L. 100–181, § 203, substituted 

‘‘Reserved.’’ for ‘‘Any security which, prior to or within 

sixty days after May 27, 1933, has been sold or disposed 

of by the issuer or bona fide offered to the public, but 

this exemption shall not apply to any new offering of 

any such security by an issuer or underwriter subse-

quent to such sixty days;’’. 
Subsec. (a)(5)(A). Pub. L. 100–181, § 204, struck out 

‘‘, except that the foregoing exemption shall not apply 

with respect to any such security where the issuer 

takes from the total amount paid or deposited by the 

purchaser, by way of any fee, cash value or other device 

whatsoever, either upon termination of the investment 

at maturity or before maturity, an aggregate amount 

in excess of 3 per centum of the face value of such secu-

rity’’ after ‘‘any such institution’’. 
1986—Subsec. (a)(2), (5). Pub. L. 99–514 substituted 

‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’ wherever appearing, which for purposes of 

codification was translated as ‘‘title 26’’ thus requiring 

no change in text. 
1982—Subsec. (a)(6). Pub. L. 97–261 struck out provi-

sions relating to any security issued by a motor carrier 

subject to provisions of section 314 [11302] of title 49. 
1980—Subsec. (a)(2). Pub. L. 96–477, § 701, provided that 

single trust funds did not have to be maintained by 

banks in order to qualify for exemption from the provi-

sions of this subchapter, substituted provisions relating 

to securities arising out of contracts issued by insur-

ance companies for provisions relating to separate ac-

counts maintained by insurance companies, provided 

that an interest, participation, or security could be is-

sued in connection with certain governmental plans as 

defined in section 414(d) of title 26 and qualify for ex-

emption from the provisions of this subchapter, and ex-

cluded from exemption plans described in cls. (A), (B), 

or (C) of par. (2) which were funded by annuity con-

tracts described in section 403(b) of title 26. 
Subsec. (b). Pub. L. 96–477, § 301, substituted 

‘‘$5,000,000’’ for ‘‘$2,000,000’’. 
1978—Subsec. (a)(7). Pub. L. 95–598, § 306(a), sub-

stituted ‘‘or debtor in possession in a case under title 

11’’ for ‘‘in bankruptcy’’. 
Subsec. (a)(9), (10). Pub. L. 95–598, § 306(b), substituted 

‘‘Except with respect to a security exchanged in a case 

under title 11, any’’ for ‘‘Any’’. 
Subsec. (b). Pub. L. 95–425 substituted ‘‘$2,000,000’’ for 

‘‘$1,500,000’’. 
Pub. L. 95–283 substituted ‘‘$1,500,000’’ for ‘‘$500,000’’. 
1976—Subsec. (a)(6). Pub. L. 94–210 substituted provi-

sions relating to any security issued by a motor carrier 

subject to the provisions of section 314 of title 49 or any 

interest in a railroad equipment trust, and provisions 

defining ‘‘interest in a railroad equipment trust’’, for 

provisions relating to any security issued by a common 

or contract carrier, subject to the provisions of section 

20a of title 49. 
1970—Subsec. (a)(2). Pub. L. 91–567 exempted any in-

terest or participation in any common trust fund or 

similar fund maintained by a bank exclusively for the 

collective investment and reinvestment of assets con-

tributed thereto by such bank in its capacity as trust-

ee, executor, administrator, or guardian, any security 

which is an industrial development bond the interest 

on which is excludable from gross income under section 

103(a)(1) of title 26, any interest or participation in a 

single or collective trust fund maintained by a bank or 

in a separate account maintained by an insurance com-

pany which interest or participation is issued in con-

nection with a stock bonus, pension, or profit-sharing 

plan which meets the requirements for qualification 

under section 401 of title 26, or an annuity plan which 

meets the requirements for the deduction of the em-

ployer’s contribution under section 404(a)(2) of title 26, 

directed the Commission to exempt from the provisions 

of section 77e of this title any interest or participation 

issued in connection with a stock bonus, pension, prof-

it-sharing, or annuity plan which covers employees 

some or all of whom are employees within the meaning 

of section 401(c)(1) of title 26 if and to the extent that 

the Commission determines this to be necessary or ap-

propriate in the public interest and consistent with the 

protection of investors, and provided that for the pur-

poses of this paragraph a security issued or guaranteed 

by a bank shall not include any interest or participa-

tion in any collective trust fund maintained by a bank, 

and that in the case of a common trust fund or similar 

fund, or a collective trust fund, the term ‘‘bank’’ has 

the same meaning as in the Investment Company Act 

of 1940. 
Pub. L. 91–547, § 27(b), struck out reference to indus-

trial development bonds the interest on which is ex-

cludable from gross income under section 103(a)(1) of 

title 26; and exempted from registration provisions in-

terests or participations in common trust funds main-

tained by a bank for collective investment of assets 

held by it in a fiduciary capacity interests or participa-

tions in bank collective trust funds maintained for 

funding of employees’ stock bonus, pension, or profit- 

sharing plans; interests or participations in separate 

accounts maintained by insurance companies for fund-

ing certain stock-bonus, pension, or profit-sharing 

plans which meet the requirements for qualification 

under section 401 of title 26; and interests or participa-

tions issued by bank collective trust funds or insurance 

company separate accounts for funding certain stock- 

bonus, pension, profit-sharing, or annuity plans when 

the Commission by rule, regulation, or order deter-

mines this to be necessary in the public interest; pro-

vided that a security issued or guaranteed by a bank 

shall not include any interest or participation in any 

collective trust fund maintained by a bank; substituted 

where first appearing ‘‘security issued or guaranteed by 

any bank’’ for ‘‘security issued or guaranteed by any 

national bank, or by any banking institution organized 

under the laws of any State or Territory or the District 

of Columbia, the business of which is substantially con-

fined to banking and is supervised by the State or Ter-

ritorial banking commission or similar official’’, the 

latter provision now incorporated in a separate defini-

tion of term ‘‘bank’’; and made the Investment Com-

pany Act definition of bank applicable as in the case of 

a common trust fund or similar fund, or a collective 

trust fund. 
Pub. L. 91–373 inserted reference to industrial devel-

opment bonds the interest on which is excludable from 

gross income under section 103(a)(1) of title 26. 
Subsec. (a)(5). Pub. L. 91–547, § 27(c), designated exist-

ing provisions as cl. (A), included cooperative bank is-

sues, required the issuer to be an institution which is 

supervised and examined by State or Federal authority 

having supervision over such institution, struck out 

‘‘substantially all the business of which is confined to 

the making of loans to members’’ after ‘‘similar insti-

tution’’ and substituted provisions designated as cl. (B) 

for prior provision relating to a security issued by a 

farmers’ cooperative association as defined in para-

graphs (12), (13), and (14) of section 103 of the Revenue 

Act of 1932. 
Subsec. (b). Pub. L. 91–565 substituted ‘‘$500,000’’ for 

‘‘$300,000’’. 
1958—Subsec. (c). Pub. L. 85–699 added subsec. (c). 
1954—Subsec. (a)(11). Act Aug. 10, 1954, inserted ‘‘of-

fered and’’ before ‘‘sold’’. 
1945—Subsec. (b). Act May 15, 1945, substituted 

‘‘$300,000’’ for ‘‘$100,000’’. 
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1938—Subsec. (a)(6). Act June 29, 1938, reenacted par. 

(6) without change. 

1935—Subsec. (a)(6). Act Feb. 4, 1887, as added by act 

Aug. 9, 1935, included a security issued by a contract 

carrier. 

1934—Subsec. (a). Act June 6, 1934, amended pars. (2), 

(4), and (8) and added pars. (9) to (11). 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–102, title II, § 225, Nov. 12, 1999, 113 Stat. 

1402, provided that: ‘‘This subtitle [subtitle B 

(§§ 211–225) of title II of Pub. L. 106–102, enacting section 

80b–10a of this title and amending this section and sec-

tions 78c, 80a–2, 80a–3, 80a–9, 80a–10, 80a–17, 80a–26, 

80a–34, and 80b–2 of this title] shall take effect 18 

months after the date of the enactment of this Act 

[Nov. 12, 1999].’’ 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 7 of Pub. L. 104–62 provided that: ‘‘This Act 

[enacting section 80a–3a of this title, amending this 

section and sections 78c, 78l, 80a–3, 80a–7, and 80b–3 of 

this title, and enacting provisions set out as a note 

under section 80a–51 of this title] and the amendments 

made by this Act shall apply in all administrative and 

judicial actions pending on or commenced after the 

date of enactment of this Act [Dec. 8, 1995], as a defense 

to any claim that any person, security, interest, or par-

ticipation of the type described in this Act and the 

amendments made by this Act is subject to the provi-

sions of the Securities Act of 1933 [15 U.S.C. 77a et seq.], 

the Securities Exchange Act of 1934 [15 U.S.C. 78a et 

seq.], the Investment Company Act of 1940 [15 U.S.C. 

80a–1 et seq.], or the Investment Advisers Act of 1940 [15 

U.S.C. 80b–1 et seq.], or any State statute or regulation 

preempted as provided in section 6 of this Act [enacting 

section 80a–3a of this title], except as otherwise specifi-

cally provided in such Acts or State law.’’ 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 31 of Pub. L. 97–261 provided that: 

‘‘(a) Except as provided in subsections (b) and (c) of 

this section, this Act [see Tables for classification] 

shall take effect on the 60th day after the date of enact-

ment of this Act [Sept. 20, 1982]. 

‘‘(b) The amendment made by section 10(e)(4) of this 

Act [amending provisions set out as a note under 

former section 10706 of Title 49, Transportation] shall 

take effect on October 1, 1982. 

‘‘(c) The provisions of sections 6(g) and 30 of this Act 

[amending former sections 10922 and 10525 of Title 49, 

respectively] shall take effect on the date of enactment 

of this Act [Sept. 20, 1982].’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598 set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 308(d)(1) of Pub. L. 94–210 provided that: ‘‘The 

amendments made by subsection (a) of this section 

[amending this section, section 77s of this title, and 

section 314 of former Title 49, Transportation] shall 

take effect on the 60th day after the date of enactment 

of this Act [Feb. 5, 1976], but shall not apply to any 

bona fide offering of a security made by the issuer, or 

by or through an underwriter, before such 60th day.’’ 

EFFECTIVE DATE OF 1970 AMENDMENTS 

Section 6(d) of Pub. L. 91–567 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion and sections 77ddd and 78c of this title] shall apply 

with respect to securities sold after January 1, 1970.’’ 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

Section 401(c) of Pub. L. 91–373 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion and section 78c of this title] shall apply with re-

spect to securities sold after January 1, 1970.’’ 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

REPEALS 

Section 214 of act Feb. 4, 1887 (the Interstate Com-

merce Act), as added Aug. 9, 1935, ch. 498, 49 Stat. 557, 

cited as a credit to this section, was repealed by Pub. 

L. 97–449, § 7(b), Jan. 12, 1983, 96 Stat. 2443, 2444. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECURITIES AND INVESTMENT COMPANY PROVISIONS IN-

APPLICABLE TO CERTAIN LIFE INSURANCE BENEFITS 

ISSUED PRIOR TO MARCH 23, 1959 

Section 29 of Pub. L. 91–547 provided that: ‘‘The provi-

sions of the Securities Act of 1933 [this subchapter] and 

the Investment Company Act of 1940 [section 80a–1 et 

seq. of this title] shall not apply, except for purposes of 

definition of terms used in this section, to any interest 

or participation (including any separate account or 

other fund providing for the sharing of income or gains 

and losses, and any interest or participation in such ac-

count or fund) in any contract, certificate, or policy 

providing for life insurance benefits which was issued 

prior to March 23, 1959, by an insurance company, if (1) 

the form of such contract, certificate, or policy was ap-

proved by the insurance commissioner, or similar offi-

cial or agency, of a State, territory or the District of 

Columbia, and (2) under such contract, certificate, or 

policy not to exceed 49 per centum of the gross pre-

miums or other consideration paid was to be allocated 

to a separate account or other fund providing for the 

sharing of income or gains and losses. Nothing herein 

contained shall be taken to imply that any such inter-

est or participation constitutes a ‘security’ under any 

other laws of the United States.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77b, 77d, 77l, 77q, 

77r, 77ddd, 78c, 78o–3, 80a–3, 80a–24 of this title; title 7 

section 2; title 11 section 101; title 12 sections 1813, 

2279aa–12, 2290; title 22 sections 282k, 283h, 283ii, 285h, 

286k–1, 290i–9, 290l–7, 290m, 290o–7; title 25 section 646. 

§ 77d. Exempted transactions 

The provisions of section 77e of this title shall 
not apply to— 

(1) transactions by any person other than an 
issuer, underwriter, or dealer. 

(2) transactions by an issuer not involving 
any public offering. 

(3) transactions by a dealer (including an un-
derwriter no longer acting as an underwriter 
in respect of the security involved in such 
transaction), except— 

(A) transactions taking place prior to the 
expiration of forty days after the first date 
upon which the security was bona fide of-
fered to the public by the issuer or by or 
through an underwriter, 

(B) transactions in a security as to which 
a registration statement has been filed tak-
ing place prior to the expiration of forty 
days after the effective date of such registra-
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tion statement or prior to the expiration of 
forty days after the first date upon which 
the security was bona fide offered to the 
public by the issuer or by or through an un-
derwriter after such effective date, which-
ever is later (excluding in the computation 
of such forty days any time during which a 
stop order issued under section 77h of this 
title is in effect as to the security), or such 
shorter period as the Commission may speci-
fy by rules and regulations or order, and 

(C) transactions as to securities constitut-
ing the whole or a part of an unsold allot-
ment to or subscription by such dealer as a 
participant in the distribution of such secu-
rities by the issuer or by or through an un-
derwriter. 

With respect to transactions referred to in 
clause (B), if securities of the issuer have not 
previously been sold pursuant to an earlier ef-
fective registration statement the applicable 
period, instead of forty days, shall be ninety 
days, or such shorter period as the Commis-
sion may specify by rules and regulations or 
order. 

(4) brokers’ transactions executed upon cus-
tomers’ orders on any exchange or in the over- 
the-counter market but not the solicitation of 
such orders. 

(5)(A) Transactions 1 involving offers or sales 
of one or more promissory notes directly se-
cured by a first lien on a single parcel of real 
estate upon which is located a dwelling or 
other residential or commercial structure, and 
participation interests in such notes— 

(i) where such securities are originated by 
a savings and loan association, savings bank, 
commercial bank, or similar banking insti-
tution which is supervised and examined by 
a Federal or State authority, and are offered 
and sold subject to the following conditions: 

(a) the minimum aggregate sales price 
per purchaser shall not be less than 
$250,000; 

(b) the purchaser shall pay cash either at 
the time of the sale or within sixty days 
thereof; and 

(c) each purchaser shall buy for his own 
account only; or 

(ii) where such securities are originated by 
a mortgagee approved by the Secretary of 
Housing and Urban Development pursuant to 
sections 1709 and 1715b of title 12 and are of-
fered or sold subject to the three conditions 
specified in subparagraph (A)(i) to any insti-
tution described in such subparagraph or to 
any insurance company subject to the super-
vision of the insurance commissioner, or any 
agency or officer performing like function, 
of any State or territory of the United 
States or the District of Columbia, or the 
Federal Home Loan Mortgage Corporation, 
the Federal National Mortgage Association, 
or the Government National Mortgage Asso-
ciation. 

(B) Transactions 1 between any of the enti-
ties described in subparagraph (A)(i) or (A)(ii) 
involving non-assignable contracts to buy or 

sell the foregoing securities which are to be 
completed within two years, where the seller 
of the foregoing securities pursuant to any 
such contract is one of the parties described in 
subparagraph (A)(i) or (A)(ii) who may origi-
nate such securities and the purchaser of such 
securities pursuant to any such contract is 
any institution described in subparagraph 
(A)(i) or any insurance company described in 
subparagraph (A)(ii), the Federal Home Loan 
Mortgage Corporation, Federal National Mort-
gage Association, or the Government National 
Mortgage Association and where the foregoing 
securities are subject to the three conditions 
for sale set forth in subparagraphs (A)(i)(a) 
through (c). 

(C) The 1 exemption provided by subpara-
graphs (A) and (B) shall not apply to resales of 
the securities acquired pursuant thereto, un-
less each of the conditions for sale contained 
in subparagraphs (A)(i)(a) through (c) are sat-
isfied. 

(6) transactions involving offers or sales by 
an issuer solely to one or more accredited in-
vestors, if the aggregate offering price of an 
issue of securities offered in reliance on this 
paragraph does not exceed the amount allowed 
under section 77c(b) of this title, if there is no 
advertising or public solicitation in connec-
tion with the transaction by the issuer or any-
one acting on the issuer’s behalf, and if the is-
suer files such notice with the Commission as 
the Commission shall prescribe. 

(May 27, 1933, ch. 38, title I, § 4, 48 Stat. 77; June 
6, 1934, ch. 404, title II, § 203, 48 Stat. 906; Aug. 10, 
1954, ch. 667, title I, § 6, 68 Stat. 684; Pub. L. 
88–467, § 12, Aug. 20, 1964, 78 Stat. 580; Pub. L. 
94–29, § 30, June 4, 1975, 89 Stat. 169; Pub. L. 
96–477, title VI, § 602, Oct. 21, 1980, 94 Stat. 2294.) 

AMENDMENTS 

1980—Par. (6). Pub. L. 96–477 added par. (6). 
1975—Par. (5). Pub. L. 94–29 added par. (5). 
1964—Pub. L. 88–467 substituted ‘‘shall not apply to— 

’’ for ‘‘shall not apply to any of the following trans-

actions:’’ in introductory text. 
Par. (1). Pub. L. 88–467 reenacted existing first provi-

sion of par. (1) and struck out second and third provi-

sions, which are incorporated in pars. (2) and (3)(A) to 

(C). 
Par. (2). Pub. L. 88–467 redesignated existing second 

provision of par. (1) as (2). Former par. (2) redesignated 

(4). 
Par. (3). Pub. L. 88–467 redesignated existing third 

provision of par. (1) as (3), designated the excepted 

transactions as cls. (A) to (C), inserted in cl. (B) ‘‘or 

such shorter period as the Commission may specify by 

rules and regulations or order’’ and inserted sentence 

relating to the applicable period to transactions re-

ferred to in clause (B). 
Par. (4). Pub. L. 88–467 redesignated former par. (2) as 

(4) and substituted ‘‘over-the-counter market’’ for 

‘‘open or counter market’’. 
1954—Act Aug. 10, 1954, reduced from 1 year to 40 days 

the period during which the delivery of a prospectus is 

required in trading transactions as distinguished from 

initial distribution of the new securities. 
1934—Act June 6, 1934, among other changes, repealed 

par. (3), provisions of which were replaced by section 

77c(9), (10) of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 
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EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77p, 77r, 77r–1, 

78c, 78o–3, 78bb, 80a–24 of this title; title 12 sections 24, 

1464, 1757; title 26 section 67. 

§ 77e. Prohibitions relating to interstate com-
merce and the mails 

(a) Sale or delivery after sale of unregistered se-
curities 

Unless a registration statement is in effect as 
to a security, it shall be unlawful for any per-
son, directly or indirectly— 

(1) to make use of any means or instruments 
of transportation or communication in inter-
state commerce or of the mails to sell such se-
curity through the use or medium of any pro-
spectus or otherwise; or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce, by any 
means or instruments of transportation, any 
such security for the purpose of sale or for de-
livery after sale. 

(b) Necessity of prospectus meeting require-
ments of section 77j of this title 

It shall be unlawful for any person, directly or 
indirectly— 

(1) to make use of any means or instruments 
of transportation or communication in inter-
state commerce or of the mails to carry or 
transmit any prospectus relating to any secu-
rity with respect to which a registration state-
ment has been filed under this subchapter, un-
less such prospectus meets the requirements 
of section 77j of this title; or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce any such 
security for the purpose of sale or for delivery 
after sale, unless accompanied or preceded by 
a prospectus that meets the requirements of 
subsection (a) of section 77j of this title. 

(c) Necessity of filing registration statement 

It shall be unlawful for any person, directly or 
indirectly, to make use of any means or instru-
ments of transportation or communication in 
interstate commerce or of the mails to offer to 
sell or offer to buy through the use or medium 
of any prospectus or otherwise any security, un-
less a registration statement has been filed as to 
such security, or while the registration state-
ment is the subject of a refusal order or stop 
order or (prior to the effective date of the reg-
istration statement) any public proceeding or 
examination under section 77h of this title. 

(May 27, 1933, ch. 38, title I, § 5, 48 Stat. 77; June 
6, 1934, ch. 404, title II, § 204, 48 Stat. 906; Aug. 10, 
1954, ch. 667, title I, § 7, 68 Stat. 684.) 

AMENDMENTS 

1954—Subsec. (a)(1). Act Aug. 10, 1954, struck out ‘‘or 
offer to buy’’ after ‘‘to sell’’. 

Subsec. (b). Act Aug. 10, 1954, in par. (1) substituted 
‘‘with respect to which a registration statement has 
been filed’’ for ‘‘registered’’ and in par. (2) omitted ‘‘to’’ 
after ‘‘to carry or’’ and inserted ‘‘subsection (a) of’’ be-
fore ‘‘section 77j of this title’’. 

Subsec. (c). Act Aug. 10, 1954, added subsec. (c). 
1934—Act June 6, 1934, repealed subsec. (c), the provi-

sions of which were replaced by section 77c(a)(11) of this 
title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 
after Aug. 10, 1954, see note under section 77b of this 
title. 

INCREASED ACCESS TO FOREIGN BUSINESS INFORMATION 

Pub. L. 104–290, title I, § 109, Oct. 11, 1996, 110 Stat. 
3426, provided that: ‘‘Not later than 1 year after the 
date of enactment of this Act [Oct. 11, 1996], the Com-
mission shall adopt rules under the Securities Act of 
1933 [15 U.S.C. 77a et seq.] concerning the status under 
the registration provisions of the Securities Act of 1933 
of foreign press conferences and foreign press releases 
by persons engaged in the offer and sale of securities.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77b, 77c, 77d, 77j, 
77l, 77ddd, 80a–3, 80a–24, 3904 of this title; title 11 sec-
tions 364, 1129, 1145; title 42 section 9675; title 45 section 
791. 

§ 77f. Registration of securities 

(a) Method of registration 

Any security may be registered with the Com-
mission under the terms and conditions herein-
after provided, by filing a registration state-
ment in triplicate, at least one of which shall be 
signed by each issuer, its principal executive of-
ficer or officers, its principal financial officer, 
its comptroller or principal accounting officer, 
and the majority of its board of directors or per-
sons performing similar functions (or, if there is 
no board of directors or persons performing 
similar functions, by the majority of the persons 
or board having the power of management of the 
issuer), and in case the issuer is a foreign or Ter-
ritorial person by its duly authorized represent-
ative in the United States; except that when 
such registration statement relates to a secu-
rity issued by a foreign government, or political 
subdivision thereof, it need be signed only by 
the underwriter of such security. Signatures of 
all such persons when written on the said reg-
istration statements shall be presumed to have 
been so written by authority of the person 
whose signature is so affixed and the burden of 
proof, in the event such authority shall be de-
nied, shall be upon the party denying the same. 
The affixing of any signature without the au-
thority of the purported signer shall constitute 
a violation of this subchapter. A registration 
statement shall be deemed effective only as to 
the securities specified therein as proposed to be 
offered. 

(b) Registration fee 

(1) Recovery of cost of services 

The Commission shall, in accordance with 
this subsection, collect registration fees that 
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are designed to recover the costs to the gov-
ernment of the securities registration process, 
and costs related to such process, including 
enforcement activities, policy and rulemaking 
activities, administration, legal services, and 
international regulatory activities. 

(2) Fee payment required 

At the time of filing a registration state-
ment, the applicant shall pay to the Commis-
sion a fee at a rate that shall be equal to $92 
per $1,000,000 of the maximum aggregate price 
at which such securities are proposed to be of-
fered, except that during fiscal year 2003 and 
any succeeding fiscal year such fee shall be ad-
justed pursuant to paragraph (5) or (6). 

(3) Offsetting collections 

Fees collected pursuant to this subsection 
for any fiscal year— 

(A) shall be deposited and credited as off-
setting collections to the account providing 
appropriations to the Commission; and 

(B) except as provided in paragraph (9), 
shall not be collected for any fiscal year ex-
cept to the extent provided in advance in ap-
propriation Acts. 

(4) General revenues prohibited 

No fees collected pursuant to this subsection 
for fiscal year 2002 or any succeeding fiscal 
year shall be deposited and credited as general 
revenue of the Treasury. 

(5) Annual adjustment 

For each of the fiscal years 2003 through 
2011, the Commission shall by order adjust the 
rate required by paragraph (2) for such fiscal 
year to a rate that, when applied to the base-
line estimate of the aggregate maximum offer-
ing prices for such fiscal year, is reasonably 
likely to produce aggregate fee collections 
under this subsection that are equal to the 
target offsetting collection amount for such 
fiscal year. 

(6) Final rate adjustment 

For fiscal year 2012 and all of the succeeding 
fiscal years, the Commission shall by order ad-
just the rate required by paragraph (2) for all 
of such fiscal years to a rate that, when ap-
plied to the baseline estimate of the aggregate 
maximum offering prices for fiscal year 2012, is 
reasonably likely to produce aggregate fee col-
lections under this subsection in fiscal year 
2012 equal to the target offsetting collection 
amount for fiscal year 2011. 

(7) Pro rata application 

The rates per $1,000,000 required by this sub-
section shall be applied pro rata to amounts 
and balances of less than $1,000,000. 

(8) Review and effective date 

In exercising its authority under this sub-
section, the Commission shall not be required 
to comply with the provisions of section 553 of 
title 5. An adjusted rate prescribed under para-
graph (5) or (6) and published under paragraph 
(10) shall not be subject to judicial review. 
Subject to paragraphs (3)(B) and (9)— 

(A) an adjusted rate prescribed under para-
graph (5) shall take effect on the later of— 

(i) the first day of the fiscal year to 
which such rate applies; or 

(ii) five days after the date on which a 
regular appropriation to the Commission 
for such fiscal year is enacted; and 

(B) an adjusted rate prescribed under para-
graph (6) shall take effect on the later of— 

(i) the first day of fiscal year 2012; or 
(ii) five days after the date on which a 

regular appropriation to the Commission 
for fiscal year 2012 is enacted. 

(9) Lapse of appropriation 

If on the first day of a fiscal year a regular 
appropriation to the Commission has not been 
enacted, the Commission shall continue to col-
lect fees (as offsetting collections) under this 
subsection at the rate in effect during the pre-
ceding fiscal year, until 5 days after the date 
such a regular appropriation is enacted. 

(10) Publication 

The Commission shall publish in the Federal 
Register notices of the rate applicable under 
this subsection and under sections 78m(e) and 
78n(g) 1 of this title for each fiscal year not 
later than April 30 of the fiscal year preceding 
the fiscal year to which such rate applies, to-
gether with any estimates or projections on 
which such rate is based. 

(11) Definitions 

For purposes of this subsection: 

(A) Target offsetting collection amount 

The target offsetting collection amount 
for each of the fiscal years 2002 through 2011 
is determined according to the following 
table: 

Target offsetting 

Fiscal year: collection amount 

2002 ............................................................. $377,000,000 

2003 ............................................................. $435,000,000 

2004 ............................................................. $467,000,000 

2005 ............................................................. $570,000,000 

2006 ............................................................. $689,000,000 

2007 ............................................................. $214,000,000 

2008 ............................................................. $234,000,000 

2009 ............................................................. $284,000,000 

2010 ............................................................. $334,000,000 

2011 ............................................................. $394,000,000 

(B) Baseline estimate of the aggregate maxi-
mum offering prices 

The baseline estimate of the aggregate 
maximum offering prices for any fiscal year 
is the baseline estimate of the aggregate 
maximum offering price at which securities 
are proposed to be offered pursuant to reg-
istration statements filed with the Commis-
sion during such fiscal year as determined 
by the Commission, after consultation with 
the Congressional Budget Office and the Of-
fice of Management and Budget, using the 
methodology required for projections pursu-
ant to section 907 of title 2. 

(c) Time registration effective 

The filing with the Commission of a registra-
tion statement, or of an amendment to a reg-
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istration statement, shall be deemed to have 
taken place upon the receipt thereof, but the fil-
ing of a registration statement shall not be 
deemed to have taken place unless it is accom-
panied by a United States postal money order or 
a certified bank check or cash for the amount of 
the fee required under subsection (b) of this sec-
tion. 

(d) Information available to public 

The information contained in or filed with any 
registration statement shall be made available 
to the public under such regulations as the Com-
mission may prescribe, and copies thereof, pho-
tostatic or otherwise, shall be furnished to every 
applicant at such reasonable charge as the Com-
mission may prescribe. 

(May 27, 1933, ch. 38, title I, § 6, 48 Stat. 78; Pub. 
L. 89–289, § 1, Oct. 22, 1965, 79 Stat. 1051; Pub. L. 
100–181, title II, § 205, Dec. 4, 1987, 101 Stat. 1252; 
Pub. L. 104–290, title IV, § 404, Oct. 11, 1996, 110 
Stat. 3441; Pub. L. 107–123, § 4, Jan. 16, 2002, 115 
Stat. 2393.) 

REFERENCES IN TEXT 

Sections 78m(e) and 78n(g) of this title, referred to in 

subsec. (b)(10), were in the original, ‘‘sections 13(e) and 

14(g)’’ and were translated as meaning sections 13(e) 

and 14(g) of the Securities Exchange Act of 1934 to re-

flect the probable intent of Congress. 

AMENDMENTS 

2002—Subsec. (b)(2) to (11). Pub. L. 107–123 added pars. 

(2) to (11) and struck out former pars. (2) to (5), which 

required fee payment, set out rates for general revenue 

and offsetting collection fees, and required pro rata 

rates for amounts and balances equal to less than 

$1,000,000. 
1996—Subsec. (b). Pub. L. 104–290 inserted heading and 

amended text of subsec. (b) generally. Prior to amend-

ment, text read as follows: ‘‘At the time of filing a reg-

istration statement the applicant shall pay to the Com-

mission a fee of one-fiftieth of 1 per centum of the max-

imum aggregate price at which such securities are pro-

posed to be offered, but in no case shall such fee be less 

than $100.’’ 
1987—Subsec. (e). Pub. L. 100–181 struck out subsec. 

(e) which provided that no registration statement 

should be filed within the first 40 days following May 

27, 1933. 
1965—Subsec. (b). Pub. L. 89–289 substituted ‘‘one-fif-

tieth’’ for ‘‘one one-hundredth’’ and ‘‘$100’’ for ‘‘$25’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–123 effective Oct. 1, 2001, 

except that authorities provided by subsec. (b)(9) of this 

section to not apply until Oct. 1, 2002, see section 11 of 

Pub. L. 107–123, set out as a note under section 78ee of 

this title. 

EFFECTIVE DATE OF 1965 AMENDMENT 

Section 2 of Pub. L. 89–289 provided that: ‘‘The 

amendment made by the first section of this Act 

[amending this section] shall take effect January 1, 

1966.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

INCREASE IN REGISTRATION FEES AND DEPOSIT INTO 

TREASURY 

Pub. L. 105–46, § 113, Sept. 30, 1997, 111 Stat. 1156, pro-

vided that the amount made available to the Securities 

and Exchange Commission, under the heading Salaries 

and Expenses, was to include, in addition to direct ap-

propriations, the amount collected under the fee rate 

and offsetting collection authority contained in Public 

Law 104–208, which fee rate and offsetting collection au-

thority was to remain in effect during the period of 

Pub. L. 105–46 which provided continuing appropria-

tions for fiscal year 1998. 
Pub. L. 104–208, div. A, title I, § 101(a) [title V], Sept. 

30, 1996, 110 Stat. 3009, 3009–61, which provided in part 

that on Sept. 30, 1996, the rate of fees under subsec. (b) 

of this section were increased from one-fiftieth of one 

percentum to one-thirty-third of one percentum, and 

such increase was to be deposited as an offsetting col-

lection to this appropriation, to remain available until 

expended, to recover costs of services of the securities 

registration process, was from the Departments of 

Commerce, Justice, and State, the Judiciary, and Re-

lated Agencies Appropriations Act, 1997, and was not 

repeated in subsequent appropriations acts. Similar 

provisions were contained in the following prior appro-

priation acts: 
Pub. L. 104–134, title I, § 101[(a)] [title V], Apr. 26, 1996, 

110 Stat. 1321, 1321–60; renumbered title I, Pub. L. 

104–140, § 1(a), May 2, 1996, 110 Stat. 1327. 
Pub. L. 104–99, title II, § 209, Jan. 26, 1996, 110 Stat. 37. 
Pub. L. 104–56, § 119, Nov. 20, 1995, 109 Stat. 552. 
Pub. L. 104–54, § 119, Nov. 19, 1995, 109 Stat. 544. 
Pub. L. 104–31, § 120, Sept. 30, 1995, 109 Stat. 282. 
Pub. L. 103–352, Oct. 10, 1994, 108 Stat. 3148. 
Pub. L. 103–121, title I, Oct. 27, 1993, 107 Stat. 1168. 
Pub. L. 102–395, title I, Oct. 6, 1992, 106 Stat. 1848. 
Pub. L. 102–140, title I, Oct. 28, 1991, 105 Stat. 798. 
Pub. L. 101–515, title V, Nov. 5, 1990, 104 Stat. 2139. 
Pub. L. 101–162, title V, Nov. 21, 1989, 103 Stat. 1022. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77b, 78m, 78n, 

80a–24 of this title. 

§ 77g. Information required in registration state-
ment 

(a) The registration statement, when relating 
to a security other than a security issued by a 
foreign government, or political subdivision 
thereof, shall contain the information, and be 
accompanied by the documents, specified in 
Schedule A of section 77aa of this title, and 
when relating to a security issued by a foreign 
government, or political subdivision thereof, 
shall contain the information, and be accom-
panied by the documents, specified in Schedule 
B of section 77aa of this title; except that the 
Commission may by rules or regulations provide 
that any such information or document need not 
be included in respect of any class of issuers or 
securities if it finds that the requirement of 
such information or document is inapplicable to 
such class and that disclosure fully adequate for 
the protection of investors is otherwise required 
to be included within the registration state-
ment. If any accountant, engineer, or appraiser, 
or any person whose profession gives authority 
to a statement made by him, is named as having 
prepared or certified any part of the registration 
statement, or is named as having prepared or 
certified a report or valuation for use in connec-
tion with the registration statement, the writ-
ten consent of such person shall be filed with 
the registration statement. If any such person is 
named as having prepared or certified a report 
or valuation (other than a public official docu-
ment or statement) which is used in connection 
with the registration statement, but is not 
named as having prepared or certified such re-
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port or valuation for use in connection with the 
registration statement, the written consent of 
such person shall be filed with the registration 
statement unless the Commission dispenses with 
such filing as impracticable or as involving 
undue hardship on the person filing the registra-
tion statement. Any such registration state-
ment shall contain such other information, and 
be accompanied by such other documents, as the 
Commission may by rules or regulations require 
as being necessary or appropriate in the public 
interest or for the protection of investors. 

(b)(1) The Commission shall prescribe special 
rules with respect to registration statements 
filed by any issuer that is a blank check com-
pany. Such rules may, as the Commission deter-
mines necessary or appropriate in the public in-
terest or for the protection of investors— 

(A) require such issuers to provide timely 
disclosure, prior to or after such statement be-
comes effective under section 77h of this title, 
of (i) information regarding the company to be 
acquired and the specific application of the 
proceeds of the offering, or (ii) additional in-
formation necessary to prevent such state-
ment from being misleading; 

(B) place limitations on the use of such pro-
ceeds and the distribution of securities by 
such issuer until the disclosures required 
under subparagraph (A) have been made; and 

(C) provide a right of rescission to share-
holders of such securities. 

(2) The Commission may, as it determines con-
sistent with the public interest and the protec-
tion of investors, by rule or order exempt any is-
suer or class of issuers from the rules prescribed 
under paragraph (1). 

(3) For purposes of paragraph (1) of this sub-
section, the term ‘‘blank check company’’ 
means any development stage company that is 
issuing a penny stock (within the meaning of 
section 78c(a)(51) of this title) and that— 

(A) has no specific business plan or purpose; 
or 

(B) has indicated that its business plan is to 
merge with an unidentified company or com-
panies. 

(May 27, 1933, ch. 38, title I, § 7, 48 Stat. 78; Pub. 
L. 101–429, title V, § 508, Oct. 15, 1990, 104 Stat. 
956.) 

AMENDMENTS 

1990—Pub. L. 101–429 designated existing provision as 

subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 1(c) of Pub. L. 101–429 provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraphs 

(2) and (3), the amendments made by this Act [enacting 

sections 77h–1, 78q–2, 78u–2, and 78u–3 of this title, 

amending this section and sections 77t, 78c, 78o, 78o–3, 

78o–4, 78q–1, 78u, 78u–1, 78w, 78cc, 80a–9, 80a–41, 80b–3, 

80b–9, and 80b–14 of this title, and enacting provisions 

set out as notes under sections 78a, 78o, and 78s of this 

title] shall be effective upon enactment [Oct. 15, 1990]. 

‘‘(2) CIVIL PENALTIES.— 

‘‘(A) IN GENERAL.—No civil penalty may be imposed 

pursuant to the amendments made by this Act on the 

basis of conduct occurring before the date of enact-

ment of this Act [Oct. 15, 1990]. 

‘‘(B) ACCOUNTING AND DISGORGEMENT.—Subpara-

graph (A) shall not operate to preclude the Securities 

and Exchange Commission from ordering an account-

ing or disgorgement pursuant to the amendments 

made by this Act. 

‘‘(3) SPECIAL RULES FOR TITLE V.— 

‘‘(A) SECTIONS 503 AND 504.—Except as provided in 

subparagraph (C), sections 503 [amending section 78c 

of this title] and 504 [amending section 78o of this 

title and enacting provisions set out as a note under 

section 78o of this title] shall be effective 12 months 

after the date of enactment of this Act [Oct. 15, 1990] 

or upon the issuance of final regulations initially im-

plementing such section, whichever is earlier. 

‘‘(B) SECTIONS 505 AND 508.—Except as provided in 

subparagraph (C), sections 505 [amending section 78o 

of this title] and 508 [amending this section] shall be 

effective 18 months after the date of enactment of 

this Act or upon the issuance of final regulations ini-

tially implementing such sections, whichever is ear-

lier. 

‘‘(C) COMMENCEMENT OF RULEMAKING.—Not later 

than 180 days after the date of enactment of this Act, 

the Commission shall commence rulemaking proceed-

ings to implement sections 503, 505, and 508.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77eee, 79g of 

this title; title 16 section 824c. 

§ 77h. Taking effect of registration statements 
and amendments thereto 

(a) Effective date of registration statement 

Except as hereinafter provided, the effective 
date of a registration statement shall be the 
twentieth day after the filing thereof or such 
earlier date as the Commission may determine, 
having due regard to the adequacy of the infor-
mation respecting the issuer theretofore avail-
able to the public, to the facility with which the 
nature of the securities to be registered, their 
relationship to the capital structure of the is-
suer and the rights of holders thereof can be un-
derstood, and to the public interest and the pro-
tection of investors. If any amendment to any 
such statement is filed prior to the effective 
date of such statement, the registration state-
ment shall be deemed to have been filed when 
such amendment was filed; except that an 
amendment filed with the consent of the Com-
mission, prior to the effective date of the reg-
istration statement, or filed pursuant to an 
order of the Commission, shall be treated as a 
part of the registration statement. 

(b) Incomplete or inaccurate registration state-
ment 

If it appears to the Commission that a reg-
istration statement is on its face incomplete or 
inaccurate in any material respect, the Commis-
sion may, after notice by personal service or the 
sending of confirmed telegraphic notice not 
later than ten days after the filing of the reg-
istration statement, and opportunity for hearing 
(at a time fixed by the Commission) within ten 
days after such notice by personal service or the 
sending of such telegraphic notice, issue an 
order prior to the effective date of registration 
refusing to permit such statement to become ef-
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fective until it has been amended in accordance 
with such order. When such statement has been 
amended in accordance with such order the 
Commission shall so declare and the registra-
tion shall become effective at the time provided 
in subsection (a) of this section or upon the date 
of such declaration, whichever date is the later. 

(c) Effective date of amendment to registration 
statement 

An amendment filed after the effective date of 
the registration statement, if such amendment, 
upon its face, appears to the Commission not to 
be incomplete or inaccurate in any material re-
spect, shall become effective on such date as the 
Commission may determine, having due regard 
to the public interest and the protection of in-
vestors. 

(d) Untrue statements or omissions in registra-
tion statement 

If it appears to the Commission at any time 
that the registration statement includes any un-
true statement of a material fact or omits to 
state any material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, the Commission may, 
after notice by personal service or the sending of 
confirmed telegraphic notice, and after oppor-
tunity for hearing (at a time fixed by the Com-
mission) within fifteen days after such notice by 
personal service or the sending of such tele-
graphic notice, issue a stop order suspending the 
effectiveness of the registration statement. 
When such statement has been amended in ac-
cordance with such stop order, the Commission 
shall so declare and thereupon the stop order 
shall cease to be effective. 

(e) Examination for issuance of stop order 

The Commission is empowered to make an ex-
amination in any case in order to determine 
whether a stop order should issue under sub-
section (d) of this section. In making such exam-
ination the Commission or any officer or officers 
designated by it shall have access to and may 
demand the production of any books and papers 
of, and may administer oaths and affirmations 
to and examine, the issuer, underwriter, or any 
other person, in respect of any matter relevant 
to the examination, and may, in its discretion, 
require the production of a balance sheet exhib-
iting the assets and liabilities of the issuer, or 
its income statement, or both, to be certified to 
by a public or certified accountant approved by 
the Commission. If the issuer or underwriter 
shall fail to cooperate, or shall obstruct or 
refuse to permit the making of an examination, 
such conduct shall be proper ground for the issu-
ance of a stop order. 

(f) Notice requirements 

Any notice required under this section shall be 
sent to or served on the issuer, or, in case of a 
foreign government or political subdivision 
thereof, to or on the underwriter, or, in the case 
of a foreign or Territorial person, to or on its 
duly authorized representative in the United 
States named in the registration statement, 
properly directed in each case of telegraphic no-
tice to the address given in such statement. 

(May 27, 1933, ch. 38, title I, § 8, 48 Stat. 79; Aug. 
22, 1940, ch. 686, title III, § 301, 54 Stat. 857.) 

AMENDMENTS 

1940—Subsec. (a). Act Aug. 22, 1940, amended subsec. 

(a) generally. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77d, 77e, 77g, 

77eee, 77ggg, 77iii, 78d–1, 80a–24 of this title. 

§ 77h–1. Cease-and-desist proceedings 

(a) Authority of Commission 

If the Commission finds, after notice and op-
portunity for hearing, that any person is violat-
ing, has violated, or is about to violate any pro-
vision of this subchapter, or any rule or regula-
tion thereunder, the Commission may publish 
its findings and enter an order requiring such 
person, and any other person that is, was, or 
would be a cause of the violation, due to an act 
or omission the person knew or should have 
known would contribute to such violation, to 
cease and desist from committing or causing 
such violation and any future violation of the 
same provision, rule, or regulation. Such order 
may, in addition to requiring a person to cease 
and desist from committing or causing a viola-
tion, require such person to comply, or to take 
steps to effect compliance, with such provision, 
rule, or regulation, upon such terms and condi-
tions and within such time as the Commission 
may specify in such order. Any such order may, 
as the Commission deems appropriate, require 
future compliance or steps to effect future com-
pliance, either permanently or for such period of 
time as the Commission may specify, with such 
provision, rule, or regulation with respect to 
any security, any issuer, or any other person. 

(b) Hearing 

The notice instituting proceedings pursuant to 
subsection (a) of this section shall fix a hearing 
date not earlier than 30 days nor later than 60 
days after service of the notice unless an earlier 
or a later date is set by the Commission with 
the consent of any respondent so served. 

(c) Temporary order 

(1) In general 

Whenever the Commission determines that 
the alleged violation or threatened violation 
specified in the notice instituting proceedings 
pursuant to subsection (a) of this section, or 
the continuation thereof, is likely to result in 
significant dissipation or conversion of assets, 
significant harm to investors, or substantial 
harm to the public interest, including, but not 
limited to, losses to the Securities Investor 
Protection Corporation, prior to the comple-
tion of the proceedings, the Commission may 
enter a temporary order requiring the re-
spondent to cease and desist from the viola-
tion or threatened violation and to take such 
action to prevent the violation or threatened 
violation and to prevent dissipation or conver-
sion of assets, significant harm to investors, 
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or substantial harm to the public interest as 
the Commission deems appropriate pending 
completion of such proceeding. Such an order 
shall be entered only after notice and oppor-
tunity for a hearing, unless the Commission 
determines that notice and hearing prior to 
entry would be impracticable or contrary to 
the public interest. A temporary order shall 
become effective upon service upon the re-
spondent and, unless set aside, limited, or sus-
pended by the Commission or a court of com-
petent jurisdiction, shall remain effective and 
enforceable pending the completion of the pro-
ceedings. 

(2) Applicability 

This subsection shall apply only to a re-
spondent that acts, or, at the time of the al-
leged misconduct acted, as a broker, dealer, 
investment adviser, investment company, mu-
nicipal securities dealer, government securi-
ties broker, government securities dealer, or 
transfer agent, or is, or was at the time of the 
alleged misconduct, an associated person of, or 
a person seeking to become associated with, 
any of the foregoing. 

(d) Review of temporary orders 

(1) Commission review 

At any time after the respondent has been 
served with a temporary cease-and-desist 
order pursuant to subsection (c) of this sec-
tion, the respondent may apply to the Com-
mission to have the order set aside, limited, or 
suspended. If the respondent has been served 
with a temporary cease-and-desist order en-
tered without a prior Commission hearing, the 
respondent may, within 10 days after the date 
on which the order was served, request a hear-
ing on such application and the Commission 
shall hold a hearing and render a decision on 
such application at the earliest possible time. 

(2) Judicial review 

Within— 
(A) 10 days after the date the respondent 

was served with a temporary cease-and-de-
sist order entered with a prior Commission 
hearing, or 

(B) 10 days after the Commission renders a 
decision on an application and hearing under 
paragraph (1), with respect to any temporary 
cease-and-desist order entered without a 
prior Commission hearing, 

the respondent may apply to the United States 
district court for the district in which the re-
spondent resides or has its principal place of 
business, or for the District of Columbia, for 
an order setting aside, limiting, or suspending 
the effectiveness or enforcement of the order, 
and the court shall have jurisdiction to enter 
such an order. A respondent served with a 
temporary cease-and-desist order entered 
without a prior Commission hearing may not 
apply to the court except after hearing and de-
cision by the Commission on the respondent’s 
application under paragraph (1) of this sub-
section. 

(3) No automatic stay of temporary order 

The commencement of proceedings under 
paragraph (2) of this subsection shall not, un-

less specifically ordered by the court, operate 
as a stay of the Commission’s order. 

(4) Exclusive review 

Section 77i(a) of this title shall not apply to 
a temporary order entered pursuant to this 
section. 

(e) Authority to enter order requiring account-
ing and disgorgement 

In any cease-and-desist proceeding under sub-
section (a) of this section, the Commission may 
enter an order requiring accounting and dis-
gorgement, including reasonable interest. The 
Commission is authorized to adopt rules, regula-
tions, and orders concerning payments to inves-
tors, rates of interest, periods of accrual, and 
such other matters as it deems appropriate to 
implement this subsection. 

(May 27, 1933, ch. 38, title I, § 8A, as added Pub. 
L. 101–429, title I, § 102, Oct. 15, 1990, 104 Stat. 
933.) 

EFFECTIVE DATE 

Section effective Oct. 15, 1990, with provisions relat-

ing to civil penalties and accounting and disgorgement, 

see section 1(c)(1) and (2) of Pub. L. 101–429, set out in 

an Effective Date of 1990 Amendment note under sec-

tion 77g of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77t, 78w of this 

title. 

§ 77i. Court review of orders 

(a) Any person aggrieved by an order of the 
Commission may obtain a review of such order 
in the court of appeals of the United States, 
within any circuit wherein such person resides 
or has his principal place of business, or in the 
United States Court of Appeals for the District 
of Columbia, by filing in such Court, within 
sixty days after the entry of such order, a writ-
ten petition praying that the order of the Com-
mission be modified or be set aside in whole or 
in part. A copy of such petition shall be forth-
with transmitted by the clerk of the court to 
the Commission, and thereupon the Commission 
shall file in the court the record upon which the 
order complained of was entered, as provided in 
section 2112 of title 28. No objection to the order 
of the Commission shall be considered by the 
court unless such objection shall have been 
urged before the Commission. The finding of the 
Commission as to the facts, if supported by evi-
dence, shall be conclusive. If either party shall 
apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of 
the court that such additional evidence is mate-
rial and that there were reasonable grounds for 
failure to adduce such evidence in the hearing 
before the Commission, the court may order 
such additional evidence to be taken before the 
Commission and to be adduced upon the hearing 
in such manner and upon such terms and condi-
tions as to the court may seem proper. The 
Commission may modify its findings as to the 
facts, by reason of the additional evidence so 
taken, and it shall file such modified or new 
findings, which, if supported by evidence, shall 
be conclusive, and its recommendation, if any, 
for the modification or setting aside of the origi-



Page 109 TITLE 15—COMMERCE AND TRADE § 77j 

nal order. The jurisdiction of the court shall be 
exclusive and its judgment and decree, affirm-
ing, modifying, or setting aside, in whole or in 
part, any order of the Commission, shall be 
final, subject to review by the Supreme Court of 
the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28. 

(b) The commencement of proceedings under 
subsection (a) of this section shall not, unless 
specifically ordered by the court, operate as a 
stay of the Commission’s order. 

(May 27, 1933, ch. 38, title I, § 9, 48 Stat. 80; Pub. 
L. 85–791, § 9, Aug. 28, 1958, 72 Stat. 945; Pub. L. 
100–181, title II, § 206, Dec. 4, 1987, 101 Stat. 1252.) 

AMENDMENTS 

1987—Subsec. (a). Pub. L. 100–181 substituted ‘‘court of 

appeals’’ for ‘‘Circuit Court of Appeals’’, ‘‘United 

States Court of Appeals for the District of Columbia, 

by filing in such Court’’ for ‘‘Court of Appeals of the 

District of Columbia, by filing in such court’’, and ‘‘sec-

tion 1254 of title 28’’ for ‘‘sections 239 and 240 of the Ju-

dicial Code, as amended (U.S.C., title 28, secs. 346 and 

347)’’. 
1958—Subsec. (a). Pub. L. 85–791, in second sentence, 

substituted ‘‘transmitted by the clerk of the court to’’ 

for ‘‘served upon’’, struck out ‘‘certify and’’ before ‘‘file 

in the court’’, struck out ‘‘a transcript of’’ after ‘‘file 

in the court’’, and inserted ‘‘as provided in section 2112 

of title 28’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77h–1, 77vvv of 

this title. 

§ 77j. Information required in prospectus 

(a) Information in registration statement; docu-
ments not required 

Except to the extent otherwise permitted or 
required pursuant to this subsection or sub-
sections (c), (d), or (e) of this section— 

(1) a prospectus relating to a security other 
than a security issued by a foreign govern-
ment or political subdivision thereof, shall 
contain the information contained in the reg-
istration statement, but it need not include 
the documents referred to in paragraphs (28) 
to (32), inclusive, of schedule A of section 77aa 
of this title; 

(2) a prospectus relating to a security issued 
by a foreign government or political subdivi-
sion thereof shall contain the information 
contained in the registration statement, but it 
need not include the documents referred to in 
paragraphs (13) and (14) of schedule B of sec-
tion 77aa of this title; 

(3) notwithstanding the provisions of para-
graphs (1) and (2) of this subsection when a 
prospectus is used more than nine months 
after the effective date of the registration 
statement, the information contained therein 
shall be as of a date not more than sixteen 
months prior to such use, so far as such infor-
mation is known to the user of such prospec-
tus or can be furnished by such user without 
unreasonable effort or expense; 

(4) there may be omitted from any prospec-
tus any of the information required under this 
subsection which the Commission may by 
rules or regulations designate as not being 
necessary or appropriate in the public interest 
or for the protection of investors. 

(b) Summarizations and omissions allowed by 
rules and regulations 

In addition to the prospectus permitted or re-
quired in subsection (a) of this section, the Com-
mission shall by rules or regulations deemed 
necessary or appropriate in the public interest 
or for the protection of investors permit the use 
of a prospectus for the purposes of subsection 
(b)(1) of section 77e of this title which omits in 
part or summarizes information in the prospec-
tus specified in subsection (a) of this section. A 
prospectus permitted under this subsection 
shall, except to the extent the Commission by 
rules or regulations deemed necessary or appro-
priate in the public interest or for the protec-
tion of investors otherwise provides, be filed as 
part of the registration statement but shall not 
be deemed a part of such registration statement 
for the purposes of section 77k of this title. The 
Commission may at any time issue an order pre-
venting or suspending the use of a prospectus 
permitted under this subsection, if it has reason 
to believe that such prospectus has not been 
filed (if required to be filed as part of the reg-
istration statement) or includes any untrue 
statement of a material fact or omits to state 
any material fact required to be stated therein 
or necessary to make the statements therein, in 
the light of the circumstances under which such 
prospectus is or is to be used, not misleading. 
Upon issuance of an order under this subsection, 
the Commission shall give notice of the issuance 
of such order and opportunity for hearing by 
personal service or the sending of confirmed tel-
egraphic notice. The Commission shall vacate or 
modify the order at any time for good cause or 
if such prospectus has been filed or amended in 
accordance with such order. 

(c) Additional information required by rules and 
regulations 

Any prospectus shall contain such other infor-
mation as the Commission may by rules or regu-
lations require as being necessary or appropriate 
in the public interest or for the protection of in-
vestors. 

(d) Classification of prospectuses 

In the exercise of its powers under subsections 
(a), (b), or (c) of this section, the Commission 
shall have authority to classify prospectuses ac-
cording to the nature and circumstances of their 
use or the nature of the security, issue, issuer, 
or otherwise, and, by rules and regulations and 
subject to such terms and conditions as it shall 
specify therein, to prescribe as to each class the 
form and contents which it may find appropriate 
and consistent with the public interest and the 
protection of investors. 

(e) Information in conspicuous part of prospec-
tus 

The statements or information required to be 
included in a prospectus by or under authority 
of subsections (a), (b), (c), or (d) of this section, 
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when written, shall be placed in a conspicuous 
part of the prospectus and, except as otherwise 
permitted by rules or regulations, in type as 
large as that used generally in the body of the 
prospectus. 

(f) Prospectus consisting of radio or television 
broadcast 

In any case where a prospectus consists of a 
radio or television broadcast, copies thereof 
shall be filed with the Commission under such 
rules and regulations as it shall prescribe. The 
Commission may by rules and regulations re-
quire the filing with it of forms and prospec-
tuses used in connection with the offer or sale of 
securities registered under this subchapter. 

(May 27, 1933, ch. 38, title I, § 10, 48 Stat. 81; June 
6, 1934, ch. 404, title II, § 205, 48 Stat. 906; Aug. 10, 
1954, ch. 667, title I, § 8, 68 Stat. 685.) 

AMENDMENTS 

1954—Act Aug. 10, 1954, complemented changes in sec-

tion 77e of this title by act Aug. 10, 1954, permitted of-

fering activities in the waiting period and in so doing 

rearranged the sequence of the subsections, added new 

text contained in subsec. (b), and renumbered subsecs. 

(c) and (d) as (e) and (f), respectively. 

1934—Subsec. (b)(1). Act June 6, 1934, amended par. 

(1). 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77b, 77e, 77eee, 

80a–2, 80a–24 of this title. 

§ 77k. Civil liabilities on account of false registra-
tion statement 

(a) Persons possessing cause of action; persons 
liable 

In case any part of the registration statement, 
when such part became effective, contained an 
untrue statement of a material fact or omitted 
to state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, any person acquiring 
such security (unless it is proved that at the 
time of such acquisition he knew of such un-
truth or omission) may, either at law or in eq-
uity, in any court of competent jurisdiction, 
sue— 

(1) every person who signed the registration 
statement; 

(2) every person who was a director of (or 
person performing similar functions) or part-
ner in the issuer at the time of the filing of 
the part of the registration statement with re-
spect to which his liability is asserted; 

(3) every person who, with his consent, is 
named in the registration statement as being 
or about to become a director, person perform-
ing similar functions, or partner; 

(4) every accountant, engineer, or appraiser, 
or any person whose profession gives authority 
to a statement made by him, who has with his 
consent been named as having prepared or cer-
tified any part of the registration statement, 
or as having prepared or certified any report 
or valuation which is used in connection with 
the registration statement, with respect to the 
statement in such registration statement, re-
port, or valuation, which purports to have 
been prepared or certified by him; 

(5) every underwriter with respect to such 
security. 

If such person acquired the security after the 
issuer has made generally available to its secu-
rity holders an earning statement covering a pe-
riod of at least twelve months beginning after 
the effective date of the registration statement, 
then the right of recovery under this subsection 
shall be conditioned on proof that such person 
acquired the security relying upon such untrue 
statement in the registration statement or rely-
ing upon the registration statement and not 
knowing of such omission, but such reliance 
may be established without proof of the reading 
of the registration statement by such person. 

(b) Persons exempt from liability upon proof of 
issues 

Notwithstanding the provisions of subsection 
(a) of this section no person, other than the is-
suer, shall be liable as provided therein who 
shall sustain the burden of proof— 

(1) that before the effective date of the part 
of the registration statement with respect to 
which his liability is asserted (A) he had re-
signed from or had taken such steps as are per-
mitted by law to resign from, or ceased or re-
fused to act in, every office, capacity, or rela-
tionship in which he was described in the reg-
istration statement as acting or agreeing to 
act, and (B) he had advised the Commission 
and the issuer in writing that he had taken 
such action and that he would not be respon-
sible for such part of the registration state-
ment; or 

(2) that if such part of the registration state-
ment became effective without his knowledge, 
upon becoming aware of such fact he forthwith 
acted and advised the Commission, in accord-
ance with paragraph (1) of this subsection, 
and, in addition, gave reasonable public notice 
that such part of the registration statement 
had become effective without his knowledge; 
or 

(3) that (A) as regards any part of the reg-
istration statement not purporting to be made 
on the authority of an expert, and not purport-
ing to be a copy of or extract from a report or 
valuation of an expert, and not purporting to 
be made on the authority of a public official 
document or statement, he had, after reason-
able investigation, reasonable ground to be-
lieve and did believe, at the time such part of 
the registration statement became effective, 
that the statements therein were true and 
that there was no omission to state a material 
fact required to be stated therein or necessary 
to make the statements therein not mislead-
ing; and (B) as regards any part of the reg-
istration statement purporting to be made 
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upon his authority as an expert or purporting 
to be a copy of or extract from a report or 
valuation of himself as an expert, (i) he had, 
after reasonable investigation, reasonable 
ground to believe and did believe, at the time 
such part of the registration statement be-
came effective, that the statements therein 
were true and that there was no omission to 
state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, or (ii) such part of the 
registration statement did not fairly represent 
his statement as an expert or was not a fair 
copy of or extract from his report or valuation 
as an expert; and (C) as regards any part of the 
registration statement purporting to be made 
on the authority of an expert (other than him-
self) or purporting to be a copy of or extract 
from a report or valuation of an expert (other 
than himself), he had no reasonable ground to 
believe and did not believe, at the time such 
part of the registration statement became ef-
fective, that the statements therein were un-
true or that there was an omission to state a 
material fact required to be stated therein or 
necessary to make the statements therein not 
misleading, or that such part of the registra-
tion statement did not fairly represent the 
statement of the expert or was not a fair copy 
of or extract from the report or valuation of 
the expert; and (D) as regards any part of the 
registration statement purporting to be a 
statement made by an official person or pur-
porting to be a copy of or extract from a pub-
lic official document, he had no reasonable 
ground to believe and did not believe, at the 
time such part of the registration statement 
became effective, that the statements therein 
were untrue, or that there was an omission to 
state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, or that such part of 
the registration statement did not fairly rep-
resent the statement made by the official per-
son or was not a fair copy of or extract from 
the public official document. 

(c) Standard of reasonableness 

In determining, for the purpose of paragraph 
(3) of subsection (b) of this section, what con-
stitutes reasonable investigation and reasonable 
ground for belief, the standard of reasonableness 
shall be that required of a prudent man in the 
management of his own property. 

(d) Effective date of registration statement with 
regard to underwriters 

If any person becomes an underwriter with re-
spect to the security after the part of the reg-
istration statement with respect to which his li-
ability is asserted has become effective, then for 
the purposes of paragraph (3) of subsection (b) of 
this section such part of the registration state-
ment shall be considered as having become ef-
fective with respect to such person as of the 
time when he became an underwriter. 

(e) Measure of damages; undertaking for pay-
ment of costs 

The suit authorized under subsection (a) of 
this section may be to recover such damages as 
shall represent the difference between the 

amount paid for the security (not exceeding the 
price at which the security was offered to the 
public) and (1) the value thereof as of the time 
such suit was brought, or (2) the price at which 
such security shall have been disposed of in the 
market before suit, or (3) the price at which 
such security shall have been disposed of after 
suit but before judgment if such damages shall 
be less than the damages representing the dif-
ference between the amount paid for the secu-
rity (not exceeding the price at which the secu-
rity was offered to the public) and the value 
thereof as of the time such suit was brought: 
Provided, That if the defendant proves that any 
portion or all of such damages represents other 
than the depreciation in value of such security 
resulting from such part of the registration 
statement, with respect to which his liability is 
asserted, not being true or omitting to state a 
material fact required to be stated therein or 
necessary to make the statements therein not 
misleading, such portion of or all such damages 
shall not be recoverable. In no event shall any 
underwriter (unless such underwriter shall have 
knowingly received from the issuer for acting as 
an underwriter some benefit, directly or indi-
rectly, in which all other underwriters similarly 
situated did not share in proportion to their re-
spective interests in the underwriting) be liable 
in any suit or as a consequence of suits author-
ized under subsection (a) of this section for dam-
ages in excess of the total price at which the se-
curities underwritten by him and distributed to 
the public were offered to the public. In any suit 
under this or any other section of this sub-
chapter the court may, in its discretion, require 
an undertaking for the payment of the costs of 
such suit, including reasonable attorney’s fees, 
and if judgment shall be rendered against a 
party litigant, upon the motion of the other 
party litigant, such costs may be assessed in 
favor of such party litigant (whether or not such 
undertaking has been required) if the court be-
lieves the suit or the defense to have been with-
out merit, in an amount sufficient to reimburse 
him for the reasonable expenses incurred by 
him, in connection with such suit, such costs to 
be taxed in the manner usually provided for tax-
ing of costs in the court in which the suit was 
heard. 

(f) Joint and several liability; liability of outside 
director 

(1) Except as provided in paragraph (2), all or 
any one or more of the persons specified in sub-
section (a) of this section shall be jointly and 
severally liable, and every person who becomes 
liable to make any payment under this section 
may recover contribution as in cases of contract 
from any person who, if sued separately, would 
have been liable to make the same payment, un-
less the person who has become liable was, and 
the other was not, guilty of fraudulent misrepre-
sentation. 

(2)(A) The liability of an outside director 
under subsection (e) of this section shall be de-
termined in accordance with section 78u–4(f) of 
this title. 

(B) For purposes of this paragraph, the term 
‘‘outside director’’ shall have the meaning given 
such term by rule or regulation of the Commis-
sion. 
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(g) Offering price to public as maximum amount 
recoverable 

In no case shall the amount recoverable under 
this section exceed the price at which the secu-
rity was offered to the public. 

(May 27, 1933, ch. 38, title I, § 11, 48 Stat. 82; June 
6, 1934, ch. 404, title II, § 206, 48 Stat. 907; Pub. L. 
104–67, title II, § 201(b), Dec. 22, 1995, 109 Stat. 762; 
Pub. L. 105–353, title III, § 301(a)(2), Nov. 3, 1998, 
112 Stat. 3235.) 

AMENDMENTS 

1998—Subsec. (f)(2)(A). Pub. L. 105–353 made technical 

amendment to reference in original act which appears 

in text as reference to section 78u–4(f) of this title. 

1995—Subsec. (f). Pub. L. 104–67 designated existing 

provisions as par. (1), substituted ‘‘Except as provided 

in paragraph (2), all’’ for ‘‘All’’, and added par. (2). 

1934—Subsec. (a). Act June 6, 1934, inserted last par. 

Subsecs. (b)(3), (c) to (e). Act June 6, 1934, amended 

subsecs. (b)(3) and (c) to (e). 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 202 of title II of Pub. L. 104–67 provided that: 

‘‘The amendments made by this title [amending this 

section and section 78u–4 of this title] shall not affect 

or apply to any private action arising under the securi-

ties laws commenced before and pending on the date of 

enactment of this Act [Dec. 22, 1995].’’ 

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), 

see section 203 of Pub. L. 104–67, set out as a Construc-

tion note under section 78j–1 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77j, 77m, 77o, 

77eee, 78u–4, 80a–24 of this title. 

§ 77l. Civil liabilities arising in connection with 
prospectuses and communications 

(a) In general 

Any person who— 
(1) offers or sells a security in violation of 

section 77e of this title, or 
(2) offers or sells a security (whether or not 

exempted by the provisions of section 77c of 
this title, other than paragraphs (2) and (14) of 
subsection (a) of said section), by the use of 
any means or instruments of transportation or 
communication in interstate commerce or of 
the mails, by means of a prospectus or oral 
communication, which includes an untrue 
statement of a material fact or omits to state 
a material fact necessary in order to make the 
statements, in the light of the circumstances 
under which they were made, not misleading 
(the purchaser not knowing of such untruth or 
omission), and who shall not sustain the bur-
den of proof that he did not know, and in the 
exercise of reasonable care could not have 
known, of such untruth or omission, 

shall be liable, subject to subsection (b) of this 
section, to the person purchasing such security 
from him, who may sue either at law or in eq-
uity in any court of competent jurisdiction, to 
recover the consideration paid for such security 
with interest thereon, less the amount of any in-
come received thereon, upon the tender of such 
security, or for damages if he no longer owns the 
security. 

(b) Loss causation 

In an action described in subsection (a)(2) of 
this section, if the person who offered or sold 
such security proves that any portion or all of 
the amount recoverable under subsection (a)(2) 
of this section represents other than the depre-
ciation in value of the subject security resulting 
from such part of the prospectus or oral commu-
nication, with respect to which the liability of 
that person is asserted, not being true or omit-
ting to state a material fact required to be stat-
ed therein or necessary to make the statement 
not misleading, then such portion or amount, as 
the case may be, shall not be recoverable. 

(May 27, 1933, ch. 38, title I, § 12, 48 Stat. 84; Aug. 
10, 1954, ch. 667, title I, § 9, 68 Stat. 686; Pub. L. 
104–67, title I, § 105, Dec. 22, 1995, 109 Stat. 757; 
Pub. L. 106–554, § 1(a)(5) [title II, § 208(a)(3)], Dec. 
21, 2000, 114 Stat. 2763, 2763A–435.) 

AMENDMENTS 

2000—Subsec. (a)(2). Pub. L. 106–554 substituted ‘‘para-

graphs (2) and (14)’’ for ‘‘paragraph (2)’’. 

1995—Pub. L. 104–67 designated existing provisions as 

subsec. (a), inserted heading, inserted ‘‘, subject to sub-

section (b) of this section,’’ after ‘‘shall be liable’’ in 

concluding provisions, and added subsec. (b). 

1954—Act Aug. 10, 1954, inserted ‘‘offers or’’ before 

‘‘sells’’ in pars. (1) and (2). 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 108 of title I of Pub. L. 104–67 provided that: 

‘‘The amendments made by this title [enacting sections 

77z–1, 77z–2, 78u–4, and 78u–5 of this title and amending 

this section and sections 77t, 78o, 78t, and 78u of this 

title and section 1964 of Title 18, Crimes and Criminal 

Procedure] shall not affect or apply to any private ac-

tion arising under title I of the Securities Exchange 

Act of 1934 [15 U.S.C. 78a et seq.] or title I of the Securi-

ties Act of 1933 [15 U.S.C. 77a et seq.], commenced be-

fore and pending on the date of enactment of this Act 

[Dec. 22, 1995].’’ 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), 

see section 203 of Pub. L. 104–67, set out as a Construc-

tion note under section 78j–1 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77m, 77o, 77eee 

of this title. 

§ 77m. Limitation of actions 

No action shall be maintained to enforce any 
liability created under section 77k or 77l(a)(2) of 
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this title unless brought within one year after 
the discovery of the untrue statement or the 
omission, or after such discovery should have 
been made by the exercise of reasonable dili-
gence, or, if the action is to enforce a liability 
created under section 77l(a)(1) of this title, un-
less brought within one year after the violation 
upon which it is based. In no event shall any 
such action be brought to enforce a liability cre-
ated under section 77k or 77l(a)(1) of this title 
more than three years after the security was 
bona fide offered to the public, or under section 
77l(a)(2) of this title more than three years after 
the sale. 

(May 27, 1933, ch. 38, title I, § 13, 48 Stat. 84; June 
6, 1934, ch. 404, title II, § 207, 48 Stat. 908; Pub. L. 
105–353, title III, § 301(a)(3), Nov. 3, 1998, 112 Stat. 
3235.) 

AMENDMENTS 

1998—Pub. L. 105–353 substituted ‘‘77l(a)(2)’’ for 

‘‘77l(2)’’ in two places and ‘‘77l(a)(1)’’ for ‘‘77l(1)’’ in two 

places. 

1934—Act June 6, 1934, substituted ‘‘one year’’ for 

‘‘two years’’, ‘‘three years’’ for ‘‘ten years’’, and in-

serted ‘‘or under section 77l(2) of this title more than 

three years after the sale’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80a–24 of this 

title. 

§ 77n. Contrary stipulations void 

Any condition, stipulation, or provision bind-
ing any person acquiring any security to waive 
compliance with any provision of this sub-
chapter or of the rules and regulations of the 
Commission shall be void. 

(May 27, 1933, ch. 38, title I, § 14, 48 Stat. 84.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77o. Liability of controlling persons 

Every person who, by or through stock owner-
ship, agency, or otherwise, or who, pursuant to 
or in connection with an agreement or under-
standing with one or more other persons by or 
through stock ownership, agency, or otherwise, 
controls any person liable under sections 77k or 
77l of this title, shall also be liable jointly and 
severally with and to the same extent as such 
controlled person to any person to whom such 
controlled person is liable, unless the control-
ling person had no knowledge of or reasonable 
ground to believe in the existence of the facts by 
reason of which the liability of the controlled 
person is alleged to exist. 

(May 27, 1933, ch. 38, title I, § 15, 48 Stat. 84; June 
6, 1934, ch. 404, title II, § 208, 48 Stat. 908.) 

AMENDMENTS 

1934—Act June 6, 1934, exempted from liability con-

trolling persons having no knowledge or reasonable 

grounds for belief. 

§ 77p. Additional remedies; limitation on rem-
edies 

(a) Remedies additional 

Except as provided in subsection (b) of this 
section, the rights and remedies provided by this 
subchapter shall be in addition to any and all 
other rights and remedies that may exist at law 
or in equity. 

(b) Class action limitations 

No covered class action based upon the statu-
tory or common law of any State or subdivision 
thereof may be maintained in any State or Fed-
eral court by any private party alleging— 

(1) an untrue statement or omission of a ma-
terial fact in connection with the purchase or 
sale of a covered security; or 

(2) that the defendant used or employed any 
manipulative or deceptive device or contriv-
ance in connection with the purchase or sale 
of a covered security. 

(c) Removal of covered class actions 

Any covered class action brought in any State 
court involving a covered security, as set forth 
in subsection (b) of this section, shall be remov-
able to the Federal district court for the district 
in which the action is pending, and shall be sub-
ject to subsection (b) of this section. 

(d) Preservation of certain actions 

(1) Actions under State law of State of incorpo-
ration 

(A) Actions preserved 

Notwithstanding subsection (b) or (c) of 
this section, a covered class action described 
in subparagraph (B) of this paragraph that is 
based upon the statutory or common law of 
the State in which the issuer is incorporated 
(in the case of a corporation) or organized 
(in the case of any other entity) may be 
maintained in a State or Federal court by a 
private party. 

(B) Permissible actions 

A covered class action is described in this 
subparagraph if it involves— 

(i) the purchase or sale of securities by 
the issuer or an affiliate of the issuer ex-
clusively from or to holders of equity secu-
rities of the issuer; or 

(ii) any recommendation, position, or 
other communication with respect to the 
sale of securities of the issuer that— 

(I) is made by or on behalf of the issuer 
or an affiliate of the issuer to holders of 
equity securities of the issuer; and 

(II) concerns decisions of those equity 
holders with respect to voting their secu-
rities, acting in response to a tender or 
exchange offer, or exercising dissenters’ 
or appraisal rights. 

(2) State actions 

(A) In general 

Notwithstanding any other provision of 
this section, nothing in this section may be 
construed to preclude a State or political 
subdivision thereof or a State pension plan 
from bringing an action involving a covered 
security on its own behalf, or as a member of 
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a class comprised solely of other States, po-
litical subdivisions, or State pension plans 
that are named plaintiffs, and that have au-
thorized participation, in such action. 

(B) ‘‘State pension plan’’ defined 

For purposes of this paragraph, the term 
‘‘State pension plan’’ means a pension plan 
established and maintained for its employ-
ees by the government of the State or politi-
cal subdivision thereof, or by any agency or 
instrumentality thereof. 

(3) Actions under contractual agreements be-
tween issuers and indenture trustees 

Notwithstanding subsection (b) or (c) of this 
section, a covered class action that seeks to 
enforce a contractual agreement between an 
issuer and an indenture trustee may be main-
tained in a State or Federal court by a party 
to the agreement or a successor to such party. 

(4) Remand of removed actions 

In an action that has been removed from a 
State court pursuant to subsection (c) of this 
section, if the Federal court determines that 
the action may be maintained in State court 
pursuant to this subsection, the Federal court 
shall remand such action to such State court. 

(e) Preservation of State jurisdiction 

The securities commission (or any agency or 
office performing like functions) of any State 
shall retain jurisdiction under the laws of such 
State to investigate and bring enforcement ac-
tions. 

(f) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Affiliate of the issuer 

The term ‘‘affiliate of the issuer’’ means a 
person that directly or indirectly, through one 
or more intermediaries, controls or is con-
trolled by or is under common control with, 
the issuer. 

(2) Covered class action 

(A) In general 

The term ‘‘covered class action’’ means— 
(i) any single lawsuit in which— 

(I) damages are sought on behalf of 
more than 50 persons or prospective class 
members, and questions of law or fact 
common to those persons or members of 
the prospective class, without reference 
to issues of individualized reliance on an 
alleged misstatement or omission, pre-
dominate over any questions affecting 
only individual persons or members; or 

(II) one or more named parties seek to 
recover damages on a representative 
basis on behalf of themselves and other 
unnamed parties similarly situated, and 
questions of law or fact common to those 
persons or members of the prospective 
class predominate over any questions af-
fecting only individual persons or mem-
bers; or 

(ii) any group of lawsuits filed in or 
pending in the same court and involving 
common questions of law or fact, in 
which— 

(I) damages are sought on behalf of 
more than 50 persons; and 

(II) the lawsuits are joined, consoli-
dated, or otherwise proceed as a single 
action for any purpose. 

(B) Exception for derivative actions 

Notwithstanding subparagraph (A), the 
term ‘‘covered class action’’ does not include 
an exclusively derivative action brought by 
one or more shareholders on behalf of a cor-
poration. 

(C) Counting of certain class members 

For purposes of this paragraph, a corpora-
tion, investment company, pension plan, 
partnership, or other entity, shall be treated 
as one person or prospective class member, 
but only if the entity is not established for 
the purpose of participating in the action. 

(D) Rule of construction 

Nothing in this paragraph shall be con-
strued to affect the discretion of a State 
court in determining whether actions filed 
in such court should be joined, consolidated, 
or otherwise allowed to proceed as a single 
action. 

(3) Covered security 

The term ‘‘covered security’’ means a secu-
rity that satisfies the standards for a covered 
security specified in paragraph (1) or (2) of sec-
tion 77r(b) of this title at the time during 
which it is alleged that the misrepresentation, 
omission, or manipulative or deceptive con-
duct occurred, except that such term shall not 
include any debt security that is exempt from 
registration under this subchapter pursuant to 
rules issued by the Commission under section 
77d(2) of this title. 

(May 27, 1933, ch. 38, title I, § 16, 48 Stat. 84; Pub. 
L. 105–353, title I, § 101(a)(1), Nov. 3, 1998, 112 
Stat. 3227.) 

AMENDMENTS 

1998—Pub. L. 105–353 amended section catchline and 

text generally. Prior to amendment, text read as fol-

lows: ‘‘The rights and remedies provided by this sub-

chapter shall be in addition to any and all other rights 

and remedies that may exist at law or in equity.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–353, title I, § 101(c), Nov. 3, 1998, 112 Stat. 

3233, provided that: ‘‘The amendments made by this 

section [amending this section and sections 77v, 77z–1, 

78u–4, and 78bb of this title] shall not affect or apply to 

any action commenced before and pending on the date 

of enactment of this Act [Nov. 3, 1998].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77v of this title. 

§ 77q. Fraudulent interstate transactions 

(a) Use of interstate commerce for purpose of 
fraud or deceit 

It shall be unlawful for any person in the offer 
or sale of any securities or any security-based 
swap agreement (as defined in section 206B of 
the Gramm-Leach-Bliley Act) by the use of any 
means or instruments of transportation or com-
munication in interstate commerce or by use of 
the mails, directly or indirectly— 
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(1) to employ any device, scheme, or artifice 
to defraud, or 

(2) to obtain money or property by means of 
any untrue statement of a material fact or 
any omission to state a material fact nec-
essary in order to make the statements made, 
in light of the circumstances under which they 
were made, not misleading; or 

(3) to engage in any transaction, practice, or 
course of business which operates or would op-
erate as a fraud or deceit upon the purchaser. 

(b) Use of interstate commerce for purpose of of-
fering for sale 

It shall be unlawful for any person, by the use 
of any means or instruments of transportation 
or communication in interstate commerce or by 
the use of the mails, to publish, give publicity 
to, or circulate any notice, circular, advertise-
ment, newspaper, article, letter, investment 
service, or communication which, though not 
purporting to offer a security for sale, describes 
such security for a consideration received or to 
be received, directly or indirectly, from an is-
suer, underwriter, or dealer, without fully dis-
closing the receipt, whether past or prospective, 
of such consideration and the amount thereof. 

(c) Exemptions of section 77c not applicable to 
this section 

The exemptions provided in section 77c of this 
title shall not apply to the provisions of this 
section. 

(d) Authority with respect to security-based 
swap agreements 

The authority of the Commission under this 
section with respect to security-based swap 
agreements (as defined in section 206B of the 
Gramm-Leach-Bliley Act) shall be subject to the 
restrictions and limitations of section 77b–1(b) 
of this title. 

(May 27, 1933, ch. 38, title I, § 17, 48 Stat. 84; Aug. 
10, 1954, ch. 667, title I, § 10, 68 Stat. 686; Pub. L. 
106–554, § 1(a)(5) [title III, § 302(b), (c)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–452.) 

REFERENCES IN TEXT 

Section 206B of the Gramm-Leach-Bliley Act, re-

ferred to in subsecs. (a) and (d), is section 206B of Pub. 

L. 106–102 which is set out in a note under section 78c 

of this title. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–554, § 1(a)(5) [title III, 

§ 302(b)], amended subsec. (a) generally. Prior to amend-

ment, subsec. (a) read as follows: ‘‘It shall be unlawful 

for any person in the offer or sale of any securities by 

the use of any means or instruments of transportation 

or communication in interstate commerce or by the 

use of the mails, directly or indirectly— 

‘‘(1) to employ any device, scheme, or artifice to de-

fraud, or 

‘‘(2) to obtain money or property by means of any 

untrue statement of a material fact or any omission 

to state a material fact necessary in order to make 

the statements made, in the light of the circum-

stances under which they were made, not misleading, 

or 

‘‘(3) to engage in any transaction, practice, or 

course of business which operates or would operate as 

a fraud or deceit upon the purchaser.’’ 

Subsec. (d). Pub. L. 106–554, § 1(a)(5) [title III, § 302(c)], 

added subsec. (d). 

1954—Subsec. (a). Act Aug. 10, 1954, inserted ‘‘offer or’’ 

before ‘‘sale’’ in introductory text. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77t, 77eee, 78j, 

3904 of this title; title 7 section 1932; title 42 section 

9675. 

§ 77r. Exemption from State regulation of securi-
ties offerings 

(a) Scope of exemption 

Except as otherwise provided in this section, 
no law, rule, regulation, or order, or other ad-
ministrative action of any State or any political 
subdivision thereof— 

(1) requiring, or with respect to, registration 
or qualification of securities, or registration 
or qualification of securities transactions, 
shall directly or indirectly apply to a security 
that— 

(A) is a covered security; or 
(B) will be a covered security upon comple-

tion of the transaction; 

(2) shall directly or indirectly prohibit, 
limit, or impose any conditions upon the use 
of— 

(A) with respect to a covered security de-
scribed in subsection (b) of this section, any 
offering document that is prepared by or on 
behalf of the issuer; or 

(B) any proxy statement, report to share-
holders, or other disclosure document relat-
ing to a covered security or the issuer there-
of that is required to be and is filed with the 
Commission or any national securities orga-
nization registered under section 78o–3 of 
this title, except that this subparagraph 
does not apply to the laws, rules, regula-
tions, or orders, or other administrative ac-
tions of the State of incorporation of the is-
suer; or 

(3) shall directly or indirectly prohibit, 
limit, or impose conditions, based on the mer-
its of such offering or issuer, upon the offer or 
sale of any security described in paragraph (1). 

(b) Covered securities 

For purposes of this section, the following are 
covered securities: 

(1) Exclusive Federal registration of nationally 
traded securities 

A security is a covered security if such secu-
rity is— 

(A) listed, or authorized for listing, on the 
New York Stock Exchange or the American 
Stock Exchange, or listed, or authorized for 
listing, on the National Market System of 
the Nasdaq Stock Market (or any successor 
to such entities); 

(B) listed, or authorized for listing, on a 
national securities exchange (or tier or seg-
ment thereof) that has listing standards that 
the Commission determines by rule (on its 
own initiative or on the basis of a petition) 
are substantially similar to the listing 
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standards applicable to securities described 
in subparagraph (A); or 

(C) is a security of the same issuer that is 
equal in seniority or that is a senior security 
to a security described in subparagraph (A) 
or (B). 

(2) Exclusive Federal registration of invest-
ment companies 

A security is a covered security if such secu-
rity is a security issued by an investment 
company that is registered, or that has filed a 
registration statement, under the Investment 
Company Act of 1940 [15 U.S.C. 80a–1 et seq.]. 

(3) Sales to qualified purchasers 

A security is a covered security with respect 
to the offer or sale of the security to qualified 
purchasers, as defined by the Commission by 
rule. In prescribing such rule, the Commission 
may define the term ‘‘qualified purchaser’’ dif-
ferently with respect to different categories of 
securities, consistent with the public interest 
and the protection of investors. 

(4) Exemption in connection with certain ex-
empt offerings 

A security is a covered security with respect 
to a transaction that is exempt from registra-
tion under this subchapter pursuant to— 

(A) paragraph (1) or (3) of section 77d of 
this title, and the issuer of such security 
files reports with the Commission pursuant 
to section 78m or 78o(d) of this title; 

(B) section 77d(4) of this title; 
(C) section 77c(a) of this title, other than 

the offer or sale of a security that is exempt 
from such registration pursuant to para-
graph (4), (10), or (11) of such section, except 
that a municipal security that is exempt 
from such registration pursuant to para-
graph (2) of such section is not a covered se-
curity with respect to the offer or sale of 
such security in the State in which the is-
suer of such security is located; or 

(D) Commission rules or regulations issued 
under section 77d(2) of this title, except that 
this subparagraph does not prohibit a State 
from imposing notice filing requirements 
that are substantially similar to those re-
quired by rule or regulation under section 
77d(2) of this title that are in effect on Sep-
tember 1, 1996. 

(c) Preservation of authority 

(1) Fraud authority 

Consistent with this section, the securities 
commission (or any agency or office perform-
ing like functions) of any State shall retain 
jurisdiction under the laws of such State to in-
vestigate and bring enforcement actions with 
respect to fraud or deceit, or unlawful conduct 
by a broker or dealer, in connection with secu-
rities or securities transactions. 

(2) Preservation of filing requirements 

(A) Notice filings permitted 

Nothing in this section prohibits the secu-
rities commission (or any agency or office 
performing like functions) of any State from 
requiring the filing of any document filed 
with the Commission pursuant to this sub-

chapter, together with annual or periodic re-
ports of the value of securities sold or of-
fered to be sold to persons located in the 
State (if such sales data is not included in 
documents filed with the Commission), sole-
ly for notice purposes and the assessment of 
any fee, together with a consent to service of 
process and any required fee. 

(B) Preservation of fees 

(i) In general 

Until otherwise provided by law, rule, 
regulation, or order, or other administra-
tive action of any State, or any political 
subdivision thereof, adopted after October 
11, 1996, filing or registration fees with re-
spect to securities or securities trans-
actions shall continue to be collected in 
amounts determined pursuant to State law 
as in effect on the day before October 11, 
1996. 

(ii) Schedule 

The fees required by this subparagraph 
shall be paid, and all necessary supporting 
data on sales or offers for sales required 
under subparagraph (A), shall be reported 
on the same schedule as would have been 
applicable had the issuer not relied on the 
exemption provided in subsection (a) of 
this section. 

(C) Availability of preemption contingent on 
payment of fees 

(i) In general 

During the period beginning on October 
11, 1996, and ending 3 years after October 
11, 1996, the securities commission (or any 
agency or office performing like functions) 
of any State may require the registration 
of securities issued by any issuer who re-
fuses to pay the fees required by subpara-
graph (B). 

(ii) Delays 

For purposes of this subparagraph, 
delays in payment of fees or underpay-
ments of fees that are promptly remedied 
shall not constitute a refusal to pay fees. 

(D) Fees not permitted on listed securities 

Notwithstanding subparagraphs (A), (B), 
and (C), no filing or fee may be required with 
respect to any security that is a covered se-
curity pursuant to subsection (b)(1) of this 
section, or will be such a covered security 
upon completion of the transaction, or is a 
security of the same issuer that is equal in 
seniority or that is a senior security to a se-
curity that is a covered security pursuant to 
subsection (b)(1) of this section. 

(3) Enforcement of requirements 

Nothing in this section shall prohibit the se-
curities commission (or any agency or office 
performing like functions) of any State from 
suspending the offer or sale of securities with-
in such State as a result of the failure to sub-
mit any filing or fee required under law and 
permitted under this section. 

(d) Definitions 

For purposes of this section, the following 
definitions shall apply: 
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(1) Offering document 

The term ‘‘offering document’’— 
(A) has the meaning given the term ‘‘pro-

spectus’’ in section 77b(a)(10) of this title, 
but without regard to the provisions of sub-
paragraphs (a) and (b) of that section; and 

(B) includes a communication that is not 
deemed to offer a security pursuant to a rule 
of the Commission. 

(2) Prepared by or on behalf of the issuer 

Not later than 6 months after October 11, 
1996, the Commission shall, by rule, define the 
term ‘‘prepared by or on behalf of the issuer’’ 
for purposes of this section. 

(3) State 

The term ‘‘State’’ has the same meaning as 
in section 78c of this title. 

(4) Senior security 

The term ‘‘senior security’’ means any bond, 
debenture, note, or similar obligation or in-
strument constituting a security and evidenc-
ing indebtedness, and any stock of a class hav-
ing priority over any other class as to dis-
tribution of assets or payment of dividends. 

(May 27, 1933, ch. 38, title I, § 18, 48 Stat. 85; Pub. 
L. 104–290, title I, § 102(a), Oct. 11, 1996, 110 Stat. 
3417; Pub. L. 105–353, title III, §§ 301(a)(4), 302, 
Nov. 3, 1998, 112 Stat. 3235, 3237.) 

REFERENCES IN TEXT 

The Investment Company Act of 1940, referred to in 

subsec. (b)(2), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 

AMENDMENTS 

1998—Subsec. (b)(1)(A). Pub. L. 105–353, § 301(a)(4)(A), 

inserted ‘‘, or authorized for listing,’’ after ‘‘Exchange, 

or listed’’. 

Subsec. (b)(4)(C). Pub. L. 105–353, § 302, substituted 

‘‘paragraph (4), (10), or (11)’’ for ‘‘paragraph (4) or (11)’’. 

Subsec. (c)(2)(B)(i), (C)(i). Pub. L. 105–353, 

§ 301(a)(4)(B), (C), made technical amendments to ref-

erences in original act which appear in text as ref-

erences to October 11, 1996. 

Subsec. (d)(1)(A). Pub. L. 105–353, § 301(a)(4)(D), sub-

stituted ‘‘section 77b(a)(10)’’ for ‘‘section 77b(10)’’ and 

‘‘subparagraphs (a) and (b)’’ for ‘‘subparagraphs (A) and 

(B)’’. 

Subsec. (d)(2). Pub. L. 105–353, § 301(a)(4)(E), made 

technical amendment to reference in original act which 

appears in text as reference to October 11, 1996. 

Subsec. (d)(4). Pub. L. 105–353, § 301(a)(4)(F), sub-

stituted ‘‘The term’’ for ‘‘For purposes of this para-

graph, the term’’. 

1996—Pub. L. 104–290 substituted ‘‘Exemption from 

State regulation of securities offerings’’ for ‘‘State con-

trol of securities’’ as section catchline and amended 

text generally. Prior to amendment, text read as fol-

lows: ‘‘Nothing in this subchapter shall affect the juris-

diction of the securities commission (or any agency or 

office performing like functions) of any State or Terri-

tory of the United States, or the District of Columbia, 

over any security or any person.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

STUDY AND REPORT ON UNIFORMITY OF STATE 

REGULATORY REQUIREMENTS 

Section 102(b) of Pub. L. 104–290 provided that: ‘‘The 

Commission shall conduct a study, after consultation 

with States, issuers, brokers, and dealers, on the extent 

to which uniformity of State regulatory requirements 

for securities or securities transactions has been 

achieved for securities that are not covered securities 

(within the meaning of section 18 of the Securities Act 

of 1933 [15 U.S.C. 77r], as amended by paragraph (1) of 

this subsection). Not later than 1 year after the date of 

enactment of this Act [Oct. 11, 1996], the Commission 

shall submit a report to the Congress on the results of 

such study.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77p, 78bb, 6701 

of this title. 

§ 77r–1. Preemption of State law 

(a) Authority to purchase, hold, and invest in se-
curities; securities considered as obligations 
of United States 

(1) Any person, trust, corporation, partner-
ship, association, business trust, or business en-
tity created pursuant to or existing under the 
laws of the United States or any State shall be 
authorized to purchase, hold, and invest in secu-
rities that are— 

(A) offered and sold pursuant to section 
77d(5) of this title, 

(B) mortgage related securities (as that term 
is defined in section 78c(a)(41) of this title), 

(C) small business related securities (as de-
fined in section 78c(a)(53) of this title), or 

(D) securities issued or guaranteed by the 
Federal Home Loan Mortgage Corporation or 
the Federal National Mortgage Association, 

to the same extent that such person, trust, cor-
poration, partnership, association, business 
trust, or business entity is authorized under any 
applicable law to purchase, hold or invest in ob-
ligations issued by or guaranteed as to principal 
and interest by the United States or any agency 
or instrumentality thereof. 

(2) Where State law limits the purchase, hold-
ing, or investment in obligations issued by the 
United States by such a person, trust, corpora-
tion, partnership, association, business trust, or 
business entity, such securities that are— 

(A) offered and sold pursuant to section 
77d(5) of this title, 

(B) mortgage related securities (as that term 
is defined in section 78c(a)(41) of this title), 

(C) small business related securities (as de-
fined in section 78c(a)(53) of this title), or 

(D) securities issued or guaranteed by the 
Federal Home Loan Mortgage Corporation or 
the Federal National Mortgage Association, 

shall be considered to be obligations issued by 
the United States for purposes of the limitation. 

(b) Exception; validity of contracts under prior 
law 

The provisions of subsection (a) of this section 
shall not apply with respect to a particular per-
son, trust, corporation, partnership, association, 
business trust, or business entity or class there-
of in any State that, prior to the expiration of 
seven years after October 3, 1984, enacts a stat-
ute that specifically refers to this section and 
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either prohibits or provides for a more limited 
authority to purchase, hold, or invest in such se-
curities by any person, trust, corporation, part-
nership, association, business trust, or business 
entity or class thereof than is provided in sub-
section (a) of this section. The enactment by 
any State of any statute of the type described in 
the preceding sentence shall not affect the valid-
ity of any contractual commitment to purchase, 
hold, or invest that was made prior thereto and 
shall not require the sale or other disposition of 
any securities acquired prior thereto. 

(c) Registration and qualification requirements; 
exemption; subsequent enactment by State 

Any securities that are offered and sold pursu-
ant to section 77d(5) of this title, that are mort-
gage related securities (as that term is defined 
in section 78c(a)(41) of this title), or that are 
small business related securities (as defined in 
section 78c(a)(53) of this title) shall be exempt 
from any law of any State with respect to or re-
quiring registration or qualification of securi-
ties or real estate to the same extent as any ob-
ligation issued by or guaranteed as to principal 
and interest by the United States or any agency 
or instrumentality thereof. Any State may, 
prior to the expiration of seven years after Octo-
ber 3, 1984, enact a statute that specifically re-
fers to this section and requires registration or 
qualification of any such security on terms that 
differ from those applicable to any obligation is-
sued by the United States. 

(d) Implementation 

(1) Limitation 

The provisions of subsections (a) and (b) of 
this section concerning small business related 
securities shall not apply with respect to a 
particular person, trust, corporation, partner-
ship, association, business trust, or business 
entity or class thereof in any State that, prior 
to the expiration of 7 years after September 
23, 1994, enacts a statute that specifically re-
fers to this section and either prohibits or pro-
vides for a more limited authority to pur-
chase, hold, or invest in such small business 
related securities by any person, trust, cor-
poration, partnership, association, business 
trust, or business entity or class thereof than 
is provided in this section. The enactment by 
any State of any statute of the type described 
in the preceding sentence shall not affect the 
validity of any contractual commitment to 
purchase, hold, or invest that was made prior 
to such enactment, and shall not require the 
sale or other disposition of any small business 
related securities acquired prior to the date of 
such enactment. 

(2) State registration or qualification require-
ments 

Any State may, not later than 7 years after 
September 23, 1994, enact a statute that spe-
cifically refers to this section and requires 
registration or qualification of any small busi-
ness related securities on terms that differ 
from those applicable to any obligation issued 
by the United States. 

(Pub. L. 98–440, title I, § 106, Oct. 3, 1984, 98 Stat. 
1691; Pub. L. 103–325, title II, § 207, Sept. 23, 1994, 
108 Stat. 2199.) 

CODIFICATION 

Section was enacted as part of the Secondary Mort-

gage Market Enhancement Act of 1984, and not as part 

of the Securities Act of 1933, which comprises this sub-

chapter. 

AMENDMENTS 

1994—Subsec. (a)(1)(B) to (D). Pub. L. 103–325, § 207(a), 

struck out ‘‘or’’ at end of subpar. (B), added subpar. (C), 

and redesignated former subpar. (C) as (D). 

Subsec. (a)(2)(B) to (D). Pub. L. 103–325, § 207(b), 

struck out ‘‘or’’ at end of subpar. (B), added subpar. (C), 

and redesignated former subpar. (C) as (D). 

Subsec. (c). Pub. L. 103–325, § 207(c), in first sentence 

substituted ‘‘, that’’ for ‘‘or that’’ before ‘‘are mort-

gage related securities’’ and inserted ‘‘, or that are 

small business related securities (as defined in section 

78c(a)(53) of this title)’’ before ‘‘shall be exempt’’. 

Subsec. (d). Pub. L. 103–325, § 207(d), added subsec. (d). 

§ 77s. Special powers of Commission 

(a) The Commission shall have authority from 
time to time to make, amend, and rescind such 
rules and regulations as may be necessary to 
carry out the provisions of this subchapter, in-
cluding rules and regulations governing reg-
istration statements and prospectuses for var-
ious classes of securities and issuers, and defin-
ing accounting, technical, and trade terms used 
in this subchapter. Among other things, the 
Commission shall have authority, for the pur-
poses of this subchapter, to prescribe the form 
or forms in which required information shall be 
set forth, the items or details to be shown in the 
balance sheet and earning statement, and the 
methods to be followed in the preparation of ac-
counts, in the appraisal or valuation of assets 
and liabilities, in the determination of deprecia-
tion and depletion, in the differentiation of re-
curring and nonrecurring income, in the dif-
ferentiation of investment and operating in-
come, and in the preparation, where the Com-
mission deems it necessary or desirable, of con-
solidated balance sheets or income accounts of 
any person directly or indirectly controlling or 
controlled by the issuer, or any person under di-
rect or indirect common control with the issuer. 
The rules and regulations of the Commission 
shall be effective upon publication in the man-
ner which the Commission shall prescribe. No 
provision of this subchapter imposing any liabil-
ity shall apply to any act done or omitted in 
good faith in conformity with any rule or regu-
lation of the Commission, notwithstanding that 
such rule or regulation may, after such act or 
omission, be amended or rescinded or be deter-
mined by judicial or other authority to be in-
valid for any reason. 

(b) For the purpose of all investigations which, 
in the opinion of the Commission, are necessary 
and proper for the enforcement of this sub-
chapter, any member of the Commission or any 
officer or officers designated by it are empow-
ered to administer oaths and affirmations, sub-
pena witnesses, take evidence, and require the 
production of any books, papers, or other docu-
ments which the Commission deems relevant or 
material to the inquiry. Such attendance of wit-
nesses and the production of such documentary 
evidence may be required from any place in the 
United States or any Territory at any des-
ignated place of hearing. 
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(c)(1) The Commission is authorized to cooper-
ate with any association composed of duly con-
stituted representatives of State governments 
whose primary assignment is the regulation of 
the securities business within those States, and 
which, in the judgment of the Commission, 
could assist in effectuating greater uniformity 
in Federal-State securities matters. The Com-
mission shall, at its discretion, cooperate, coor-
dinate, and share information with such an asso-
ciation for the purposes of carrying out the poli-
cies and projects set forth in paragraphs (2) and 
(3). 

(2) It is the declared policy of this subsection 
that there should be greater Federal and State 
cooperation in securities matters, including— 

(A) maximum effectiveness of regulation, 
(B) maximum uniformity in Federal and 

State regulatory standards, 
(C) minimum interference with the business 

of capital formation, and 
(D) a substantial reduction in costs and pa-

perwork to diminish the burdens of raising in-
vestment capital (particularly by small busi-
ness) and to diminish the costs of the adminis-
tration of the Government programs involved. 

(3) The purpose of this subsection is to engen-
der cooperation between the Commission, any 
such association of State securities officials, 
and other duly constituted securities associa-
tions in the following areas: 

(A) the sharing of information regarding the 
registration or exemption of securities issues 
applied for in the various States; 

(B) the development and maintenance of uni-
form securities forms and procedures; and 

(C) the development of a uniform exemption 
from registration for small issuers which can 
be agreed upon among several States or be-
tween the States and the Federal Government. 
The Commission shall have the authority to 
adopt such an exemption as agreed upon for 
Federal purposes. Nothing in this chapter 
shall be construed as authorizing preemption 
of State law. 

(4) In order to carry out these policies and pur-
poses, the Commission shall conduct an annual 
conference as well as such other meetings as are 
deemed necessary, to which representatives 
from such securities associations, securities 
self-regulatory organizations, agencies, and pri-
vate organizations involved in capital formation 
shall be invited to participate. 

(5) For fiscal year 1982, and for each of the 
three succeeding fiscal years, there are author-
ized to be appropriated such amounts as may be 
necessary and appropriate to carry out the poli-
cies, provisions, and purposes of this subsection. 
Any sums so appropriated shall remain available 
until expended. 

(6) Notwithstanding any other provision of 
law, neither the Commission nor any other per-
son shall be required to establish any procedures 
not specifically required by the securities laws, 
as that term is defined in section 78c(a)(47) of 
this title, or by chapter 5 of title 5, in connec-
tion with cooperation, coordination, or con-
sultation with— 

(A) any association referred to in paragraph 
(1) or (3) or any conference or meeting referred 

to in paragraph (4), while such association, 
conference, or meeting is carrying out activi-
ties in furtherance of the provisions of this 
subsection; or 

(B) any forum, agency, or organization, or 
group referred to in section 80c–1 of this title, 
while such forum, agency, organization, or 
group is carrying out activities in furtherance 
of the provisions of such section 80c–1. 

As used in this paragraph, the terms ‘‘associa-
tion’’, ‘‘conference’’, ‘‘meeting’’, ‘‘forum’’, 
‘‘agency’’, ‘‘organization’’, and ‘‘group’’ include 
any committee, subgroup, or representative of 
such entities. 

(May 27, 1933, ch. 38, title I, § 19, 48 Stat. 85; June 
6, 1934, ch. 404, title II, § 209, 48 Stat. 908; Pub. L. 
94–210, title III, § 308(a)(2), Feb. 5, 1976, 90 Stat. 
57; Pub. L. 96–477, title V, § 505, Oct. 21, 1980, 94 
Stat. 2292; Pub. L. 100–181, title II, § 207, Dec. 4, 
1987, 101 Stat. 1252.) 

AMENDMENTS 

1987—Subsec. (c)(6). Pub. L. 100–181 added par. (6). 

1980—Subsec. (c). Pub. L. 96–477 added subsec. (c). 

1976—Subsec. (a). Pub. L. 94–210 struck out provisions 

relating to rules and regulations applicable to any 

common carrier subject to the provisions of section 20 

of title 49. 

1934—Subsec. (a). Act June 6, 1934, inserted ‘‘tech-

nical’’ in first sentence and inserted last sentence. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–477 effective Jan. 1, 1981, 

see section 507 of Pub. L. 96–477, set out as an Effective 

Date note under section 80c of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–210 effective on 60th day 

after Feb. 5, 1976, but not applicable to any bona fide of-

fering of a security made by the issuer, or by or 

through an underwriter, before such 60th day, see sec-

tion 308(d)(1) of Pub. L. 94–210, set out as a note under 

section 77c of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78u of this title. 

§ 77t. Injunctions and prosecution of offenses 

(a) Investigation of violations 

Whenever it shall appear to the Commission, 
either upon complaint or otherwise, that the 
provisions of this subchapter, or of any rule or 
regulation prescribed under authority thereof, 
have been or are about to be violated, it may, in 
its discretion, either require or permit such per-
son to file with it a statement in writing, under 
oath, or otherwise, as to all the facts and cir-
cumstances concerning the subject matter 
which it believes to be in the public interest to 
investigate, and may investigate such facts. 

(b) Action for injunction or criminal prosecution 
in district court 

Whenever it shall appear to the Commission 
that any person is engaged or about to engage in 



Page 120 TITLE 15—COMMERCE AND TRADE § 77t 

any acts or practices which constitute or will 
constitute a violation of the provisions of this 
subchapter, or of any rule or regulation pre-
scribed under authority thereof, the Commission 
may, in its discretion, bring an action in any 
district court of the United States, or United 
States court of any Territory, to enjoin such 
acts or practices, and upon a proper showing, a 
permanent or temporary injunction or restrain-
ing order shall be granted without bond. The 
Commission may transmit such evidence as may 
be available concerning such acts or practices to 
the Attorney General who may, in his discre-
tion, institute the necessary criminal proceed-
ings under this subchapter. Any such criminal 
proceeding may be brought either in the district 
wherein the transmittal of the prospectus or se-
curity complained of begins, or in the district 
wherein such prospectus or security is received. 

(c) Writ of mandamus 

Upon application of the Commission, the dis-
trict courts of the United States and the United 
States courts of any Territory shall have juris-
diction to issue writs of mandamus commanding 
any person to comply with the provisions of this 
subchapter or any order of the Commission 
made in pursuance thereof. 

(d) Money penalties in civil actions 

(1) Authority of Commission 

Whenever it shall appear to the Commission 
that any person has violated any provision of 
this subchapter, the rules or regulations there-
under, or a cease-and-desist order entered by 
the Commission pursuant to section 77h–1 of 
this title, other than by committing a viola-
tion subject to a penalty pursuant to section 
78u–1 of this title, the Commission may bring 
an action in a United States district court to 
seek, and the court shall have jurisdiction to 
impose, upon a proper showing, a civil penalty 
to be paid by the person who committed such 
violation. 

(2) Amount of penalty 

(A) First tier 

The amount of the penalty shall be deter-
mined by the court in light of the facts and 
circumstances. For each violation, the 
amount of the penalty shall not exceed the 
greater of (i) $5,000 for a natural person or 
$50,000 for any other person, or (ii) the gross 
amount of pecuniary gain to such defendant 
as a result of the violation. 

(B) Second tier 

Notwithstanding subparagraph (A), the 
amount of penalty for each such violation 
shall not exceed the greater of (i) $50,000 for 
a natural person or $250,000 for any other 
person, or (ii) the gross amount of pecuniary 
gain to such defendant as a result of the vio-
lation, if the violation described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of a 
regulatory requirement. 

(C) Third tier 

Notwithstanding subparagraphs (A) and 
(B), the amount of penalty for each such vio-
lation shall not exceed the greater of (i) 

$100,000 for a natural person or $500,000 for 
any other person, or (ii) the gross amount of 
pecuniary gain to such defendant as a result 
of the violation, if— 

(I) the violation described in paragraph 
(1) involved fraud, deceit, manipulation, or 
deliberate or reckless disregard of a regu-
latory requirement; and 

(II) such violation directly or indirectly 
resulted in substantial losses or created a 
significant risk of substantial losses to 
other persons. 

(3) Procedures for collection 

(A) Payment of penalty to Treasury 

A penalty imposed under this section shall 
be payable into the Treasury of the United 
States. 

(B) Collection of penalties 

If a person upon whom such a penalty is 
imposed shall fail to pay such penalty with-
in the time prescribed in the court’s order, 
the Commission may refer the matter to the 
Attorney General who shall recover such 
penalty by action in the appropriate United 
States district court. 

(C) Remedy not exclusive 

The actions authorized by this subsection 
may be brought in addition to any other ac-
tion that the Commission or the Attorney 
General is entitled to bring. 

(D) Jurisdiction and venue 

For purposes of section 77v of this title, ac-
tions under this section shall be actions to 
enforce a liability or a duty created by this 
subchapter. 

(4) Special provisions relating to a violation of 
a cease-and-desist order 

In an action to enforce a cease-and-desist 
order entered by the Commission pursuant to 
section 77h–1 of this title, each separate viola-
tion of such order shall be a separate offense, 
except that in the case of a violation through 
a continuing failure to comply with such an 
order, each day of the failure to comply with 
the order shall be deemed a separate offense. 

(e) Authority of court to prohibit persons from 
serving as officers and directors 

In any proceeding under subsection (b) of this 
section, the court may prohibit, conditionally or 
unconditionally, and permanently or for such 
period of time as it shall determine, any person 
who violated section 77q(a)(1) of this title from 
acting as an officer or director of any issuer that 
has a class of securities registered pursuant to 
section 78l of this title or that is required to file 
reports pursuant to section 78o(d) of this title if 
the person’s conduct demonstrates substantial 
unfitness to serve as an officer or director of any 
such issuer. 

(f) Prohibition of attorneys’ fees paid from Com-
mission disgorgement funds 

Except as otherwise ordered by the court upon 
motion by the Commission, or, in the case of an 
administrative action, as otherwise ordered by 
the Commission, funds disgorged as the result of 
an action brought by the Commission in Federal 
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court, or as a result of any Commission adminis-
trative action, shall not be distributed as pay-
ment for attorneys’ fees or expenses incurred by 
private parties seeking distribution of the dis-
gorged funds. 

(May 27, 1933, ch. 38, title I, § 20, 48 Stat. 86; Pub. 
L. 100–181, title II, § 208, Dec. 4, 1987, 101 Stat. 
1253; Pub. L. 101–429, title I, § 101, Oct. 15, 1990, 
104 Stat. 932; Pub. L. 104–67, title I, § 103(b)(1), 
Dec. 22, 1995, 109 Stat. 756.) 

AMENDMENTS 

1995—Subsec. (f). Pub. L. 104–67 added subsec. (f). 
1990—Subsecs. (d), (e). Pub. L. 101–429 added subsecs. 

(d) and (e). 
1987—Subsec. (b). Pub. L. 100–181, § 208(a), inserted 

first sentence and struck out former first sentence con-

taining similar provisions. 
Subsec. (c). Pub. L. 100–181, § 208(b), amended subsec. 

(c) generally. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–67 not to affect or apply 

to any private action arising under this subchapter or 

title I of the Securities Exchange Act of 1934 (15 U.S.C. 

78a et seq.), commenced before and pending on Dec. 22, 

1995, see section 108 of Pub. L. 104–67, set out as a note 

under section 77l of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1) and (2) of Pub. 

L. 101–429, set out in a note under section 77g of this 

title. 

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), 

see section 203 of Pub. L. 104–67, set out as a Construc-

tion note under section 78j–1 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77uuu of this 

title. 

§ 77u. Hearings by Commission 

All hearings shall be public and may be held 
before the Commission or an officer or officers 
of the Commission designated by it, and appro-
priate records thereof shall be kept. 

(May 27, 1933, ch. 38, title I, § 21, 48 Stat. 86.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77v. Jurisdiction of offenses and suits 

(a) Federal and State courts; venue; service of 
process; review; removal; costs 

The district courts of the United States and 
the United States courts of any Territory shall 

have jurisdiction of offenses and violations 
under this subchapter and under the rules and 
regulations promulgated by the Commission in 
respect thereto, and, concurrent with State and 
Territorial courts, except as provided in section 
77p of this title with respect to covered class ac-
tions, of all suits in equity and actions at law 
brought to enforce any liability or duty created 
by this subchapter. Any such suit or action may 
be brought in the district wherein the defendant 
is found or is an inhabitant or transacts busi-
ness, or in the district where the offer or sale 
took place, if the defendant participated there-
in, and process in such cases may be served in 
any other district of which the defendant is an 
inhabitant or wherever the defendant may be 
found. Judgments and decrees so rendered shall 
be subject to review as provided in sections 1254, 
1291, 1292, and 1294 of title 28. Except as provided 
in section 77p(c) of this title, no case arising 
under this subchapter and brought in any State 
court of competent jurisdiction shall be removed 
to any court of the United States. No costs shall 
be assessed for or against the Commission in 
any proceeding under this subchapter brought 
by or against it in the Supreme Court or such 
other courts. 

(b) Contumacy or refusal to obey subpena; con-
tempt 

In case of contumacy or refusal to obey a sub-
pena issued to any person, any of the said 
United States courts, within the jurisdiction of 
which said person guilty of contumacy or re-
fusal to obey is found or resides, upon applica-
tion by the Commission may issue to such per-
son an order requiring such person to appear be-
fore the Commission, or one of its examiners 
designated by it, there to produce documentary 
evidence if so ordered, or there to give evidence 
touching the matter in question; and any failure 
to obey such order of the court may be punished 
by said court as a contempt thereof. 

(May 27, 1933, ch. 38, title I, § 22, 48 Stat. 86; June 
25, 1936, ch. 804, 49 Stat. 1921; June 25, 1948, ch. 
646, § 32(b), 62 Stat. 991; May 24, 1949, ch. 139, § 127, 
63 Stat. 107; Aug. 10, 1954, ch. 667, title I, § 11, 68 
Stat. 686; Pub. L. 91–452, title II, § 213, Oct. 15, 
1970, 84 Stat. 929; Pub. L. 100–181, title II, § 209, 
Dec. 4, 1987, 101 Stat. 1253; Pub. L. 105–353, title 
I, § 101(a)(3), Nov. 3, 1998, 112 Stat. 3230.) 

CODIFICATION 

As originally enacted subsec. (a) contained references 

to the Supreme Court of the District of Columbia. Act 

June 25, 1936, substituted ‘‘the district court of the 

United States for the District of Columbia’’ for ‘‘the 

Supreme Court of the District of Columbia’’, and act 

June 25, 1948, as amended by act May 24, 1949, sub-

stituted ‘‘United States District Court for the District 

of Columbia’’ for ‘‘district court of the United States 

for the District of Columbia’’. Pub. L. 100–181 struck 

out reference to the United States District Court for 

the District of Columbia. Previously, such reference 

had been editorially eliminated as superfluous in view 

of section 132(a) of Title 28, Judiciary and Judicial Pro-

cedure, which provides that ‘‘There shall be in each ju-

dicial district a district court which shall be a court of 

record known as the United States District Court for 

the district’’, and section 88 of Title 28 which provides 

that ‘‘the District of Columbia constitutes one judicial 

district’’. 
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AMENDMENTS 

1998—Subsec. (a). Pub. L. 105–353 inserted ‘‘except as 

provided in section 77p of this title with respect to cov-

ered class actions,’’ after ‘‘Territorial courts,’’ in first 

sentence and substituted ‘‘Except as provided in sec-

tion 77p(c) of this title, no case’’ for ‘‘No case’’ in 

penultimate sentence. 

1987—Subsec. (a). Pub. L. 100–181 substituted ‘‘United 

States and’’ for ‘‘United States, the’’, struck out ‘‘, and 

the United States District Court for the District of Co-

lumbia’’ after ‘‘Territory’’, and substituted ‘‘sections 

1254, 1291, 1292, and 1294 of title 28’’ for ‘‘sections 128 and 

240 of the Judicial Code, as amended (U.S.C., title 28, 

secs. 225 and 347)’’. See Codification note above. 

1970—Subsec. (c). Pub. L. 91–452 struck out subsec. (c) 

which related to immunity from prosecution of any in-

dividual compelled to testify or produce evidence, docu-

mentary or otherwise, after claiming his privilege 

against self-incrimination. 

1954—Subsec. (a). Act Aug. 10, 1954, inserted ‘‘offer or’’ 

before ‘‘sale’’ in second sentence. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–353 not to affect or apply 

to any action commenced before and pending on Nov. 3, 

1998, see section 101(c) of Pub. L. 105–353, set out as a 

note under section 77p of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77t, 77uuu, 

77vvv of this title; title 7 section 1932. 

§ 77w. Unlawful representations 

Neither the fact that the registration state-
ment for a security has been filed or is in effect 
nor the fact that a stop order is not in effect 
with respect thereto shall be deemed a finding 
by the Commission that the registration state-
ment is true and accurate on its face or that it 
does not contain an untrue statement of fact or 
omit to state a material fact, or be held to mean 
that the Commission has in any way passed 
upon the merits of, or given approval to, such 
security. It shall be unlawful to make, or cause 
to be made to any prospective purchaser any 
representation contrary to the foregoing provi-
sions of this section. 

(May 27, 1933, ch. 38, title I, § 23, 48 Stat. 87.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77x. Penalties 

Any person who willfully violates any of the 
provisions of this subchapter, or the rules and 
regulations promulgated by the Commission 
under authority thereof, or any person who will-
fully, in a registration statement filed under 
this subchapter, makes any untrue statement of 
a material fact or omits to state any material 
fact required to be stated therein or necessary 
to make the statements therein not misleading, 
shall upon conviction be fined not more than 
$10,000 or imprisoned not more than five years, 
or both. 

(May 27, 1933, ch. 38, title I, § 24, 48 Stat. 87; Pub. 
L. 94–29, § 27(a), June 4, 1975, 89 Stat. 163.) 

AMENDMENTS 

1975—Pub. L. 94–29 substituted ‘‘$10,000’’ for ‘‘$5,000’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77eee of this 

title; title 7 section 1932. 

§ 77y. Jurisdiction of other Government agencies 
over securities 

Nothing in this subchapter shall relieve any 
person from submitting to the respective super-
visory units of the Government of the United 
States information, reports, or other documents 
that may be required by any provision of law. 

(May 27, 1933, ch. 38, title I, § 25, 48 Stat. 87.) 

§ 77z. Separability 

If any provision of this chapter, or the applica-
tion of such provision to any person or circum-
stance, shall be held invalid, the remainder of 
this chapter, or the application of such provi-
sion to persons or circumstances other than 
those as to which it is held invalid, shall not be 
affected thereby. 

(May 27, 1933, ch. 38, title I, § 26, 48 Stat. 88.) 

§ 77z–1. Private securities litigation 

(a) Private class actions 

(1) In general 

The provisions of this subsection shall apply 
to each private action arising under this sub-
chapter that is brought as a plaintiff class ac-
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tion pursuant to the Federal Rules of Civil 
Procedure. 

(2) Certification filed with complaint 

(A) In general 

Each plaintiff seeking to serve as a rep-
resentative party on behalf of a class shall 
provide a sworn certification, which shall be 
personally signed by such plaintiff and filed 
with the complaint, that— 

(i) states that the plaintiff has reviewed 
the complaint and authorized its filing; 

(ii) states that the plaintiff did not pur-
chase the security that is the subject of 
the complaint at the direction of plain-
tiff’s counsel or in order to participate in 
any private action arising under this sub-
chapter; 

(iii) states that the plaintiff is willing to 
serve as a representative party on behalf of 
a class, including providing testimony at 
deposition and trial, if necessary; 

(iv) sets forth all of the transactions of 
the plaintiff in the security that is the 
subject of the complaint during the class 
period specified in the complaint; 

(v) identifies any other action under this 
subchapter, filed during the 3-year period 
preceding the date on which the certifi-
cation is signed by the plaintiff, in which 
the plaintiff has sought to serve, or served, 
as a representative party on behalf of a 
class; and 

(vi) states that the plaintiff will not ac-
cept any payment for serving as a rep-
resentative party on behalf of a class be-
yond the plaintiff’s pro rata share of any 
recovery, except as ordered or approved by 
the court in accordance with paragraph (4). 

(B) Nonwaiver of attorney-client privilege 

The certification filed pursuant to sub-
paragraph (A) shall not be construed to be a 
waiver of the attorney-client privilege. 

(3) Appointment of lead plaintiff 

(A) Early notice to class members 

(i) In general 

Not later than 20 days after the date on 
which the complaint is filed, the plaintiff 
or plaintiffs shall cause to be published, in 
a widely circulated national business-ori-
ented publication or wire service, a notice 
advising members of the purported plain-
tiff class— 

(I) of the pendency of the action, the 
claims asserted therein, and the pur-
ported class period; and 

(II) that, not later than 60 days after 
the date on which the notice is pub-
lished, any member of the purported 
class may move the court to serve as 
lead plaintiff of the purported class. 

(ii) Multiple actions 

If more than one action on behalf of a 
class asserting substantially the same 
claim or claims arising under this sub-
chapter is filed, only the plaintiff or plain-
tiffs in the first filed action shall be re-
quired to cause notice to be published in 
accordance with clause (i). 

(iii) Additional notices may be required 
under Federal rules 

Notice required under clause (i) shall be 
in addition to any notice required pursu-
ant to the Federal Rules of Civil Proce-
dure. 

(B) Appointment of lead plaintiff 

(i) In general 

Not later than 90 days after the date on 
which a notice is published under subpara-
graph (A)(i), the court shall consider any 
motion made by a purported class member 
in response to the notice, including any 
motion by a class member who is not indi-
vidually named as a plaintiff in the com-
plaint or complaints, and shall appoint as 
lead plaintiff the member or members of 
the purported plaintiff class that the court 
determines to be most capable of ade-
quately representing the interests of class 
members (hereafter in this paragraph re-
ferred to as the ‘‘most adequate plaintiff’’) 
in accordance with this subparagraph. 

(ii) Consolidated actions 

If more than one action on behalf of a 
class asserting substantially the same 
claim or claims arising under this sub-
chapter has been filed, and any party has 
sought to consolidate those actions for 
pretrial purposes or for trial, the court 
shall not make the determination required 
by clause (i) until after the decision on the 
motion to consolidate is rendered. As soon 
as practicable after such decision is ren-
dered, the court shall appoint the most 
adequate plaintiff as lead plaintiff for the 
consolidated actions in accordance with 
this subparagraph. 

(iii) Rebuttable presumption 

(I) In general 

Subject to subclause (II), for purposes 
of clause (i), the court shall adopt a pre-
sumption that the most adequate plain-
tiff in any private action arising under 
this subchapter is the person or group of 
persons that— 

(aa) has either filed the complaint or 
made a motion in response to a notice 
under subparagraph (A)(i); 

(bb) in the determination of the 
court, has the largest financial inter-
est in the relief sought by the class; 
and 

(cc) otherwise satisfies the require-
ments of Rule 23 of the Federal Rules 
of Civil Procedure. 

(II) Rebuttal evidence 

The presumption described in sub-
clause (I) may be rebutted only upon 
proof by a member of the purported 
plaintiff class that the presumptively 
most adequate plaintiff— 

(aa) will not fairly and adequately 
protect the interests of the class; or 

(bb) is subject to unique defenses 
that render such plaintiff incapable of 
adequately representing the class. 
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(iv) Discovery 

For purposes of this subparagraph, dis-
covery relating to whether a member or 
members of the purported plaintiff class is 
the most adequate plaintiff may be con-
ducted by a plaintiff only if the plaintiff 
first demonstrates a reasonable basis for a 
finding that the presumptively most ade-
quate plaintiff is incapable of adequately 
representing the class. 

(v) Selection of lead counsel 

The most adequate plaintiff shall, sub-
ject to the approval of the court, select 
and retain counsel to represent the class. 

(vi) Restrictions on professional plaintiffs 

Except as the court may otherwise per-
mit, consistent with the purposes of this 
section, a person may be a lead plaintiff, 
or an officer, director, or fiduciary of a 
lead plaintiff, in no more than 5 securities 
class actions brought as plaintiff class ac-
tions pursuant to the Federal Rules of 
Civil Procedure during any 3-year period. 

(4) Recovery by plaintiffs 

The share of any final judgment or of any 
settlement that is awarded to a representative 
party serving on behalf of a class shall be 
equal, on a per share basis, to the portion of 
the final judgment or settlement awarded to 
all other members of the class. Nothing in this 
paragraph shall be construed to limit the 
award of reasonable costs and expenses (in-
cluding lost wages) directly relating to the 
representation of the class to any representa-
tive party serving on behalf of the class. 

(5) Restrictions on settlements under seal 

The terms and provisions of any settlement 
agreement of a class action shall not be filed 
under seal, except that on motion of any party 
to the settlement, the court may order filing 
under seal for those portions of a settlement 
agreement as to which good cause is shown for 
such filing under seal. For purposes of this 
paragraph, good cause shall exist only if publi-
cation of a term or provision of a settlement 
agreement would cause direct and substantial 
harm to any party. 

(6) Restrictions on payment of attorneys’ fees 
and expenses 

Total attorneys’ fees and expenses awarded 
by the court to counsel for the plaintiff class 
shall not exceed a reasonable percentage of 
the amount of any damages and prejudgment 
interest actually paid to the class. 

(7) Disclosure of settlement terms to class 
members 

Any proposed or final settlement agreement 
that is published or otherwise disseminated to 
the class shall include each of the following 
statements, along with a cover page summa-
rizing the information contained in such 
statements: 

(A) Statement of plaintiff recovery 

The amount of the settlement proposed to 
be distributed to the parties to the action, 
determined in the aggregate and on an aver-
age per share basis. 

(B) Statement of potential outcome of case 

(i) Agreement on amount of damages 

If the settling parties agree on the aver-
age amount of damages per share that 
would be recoverable if the plaintiff pre-
vailed on each claim alleged under this 
subchapter, a statement concerning the 
average amount of such potential damages 
per share. 

(ii) Disagreement on amount of damages 

If the parties do not agree on the average 
amount of damages per share that would 
be recoverable if the plaintiff prevailed on 
each claim alleged under this subchapter, 
a statement from each settling party con-
cerning the issue or issues on which the 
parties disagree. 

(iii) Inadmissibility for certain purposes 

A statement made in accordance with 
clause (i) or (ii) concerning the amount of 
damages shall not be admissible in any 
Federal or State judicial action or admin-
istrative proceeding, other than an action 
or proceeding arising out of such state-
ment. 

(C) Statement of attorneys’ fees or costs 
sought 

If any of the settling parties or their coun-
sel intend to apply to the court for an award 
of attorneys’ fees or costs from any fund es-
tablished as part of the settlement, a state-
ment indicating which parties or counsel in-
tend to make such an application, the 
amount of fees and costs that will be sought 
(including the amount of such fees and costs 
determined on an average per share basis), 
and a brief explanation supporting the fees 
and costs sought. 

(D) Identification of lawyers’ representatives 

The name, telephone number, and address 
of one or more representatives of counsel for 
the plaintiff class who will be reasonably 
available to answer questions from class 
members concerning any matter contained 
in any notice of settlement published or 
otherwise disseminated to the class. 

(E) Reasons for settlement 

A brief statement explaining the reasons 
why the parties are proposing the settle-
ment. 

(F) Other information 

Such other information as may be required 
by the court. 

(8) Attorney conflict of interest 

If a plaintiff class is represented by an attor-
ney who directly owns or otherwise has a ben-
eficial interest in the securities that are the 
subject of the litigation, the court shall make 
a determination of whether such ownership or 
other interest constitutes a conflict of inter-
est sufficient to disqualify the attorney from 
representing the plaintiff class. 

(b) Stay of discovery; preservation of evidence 

(1) In general 

In any private action arising under this sub-
chapter, all discovery and other proceedings 
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shall be stayed during the pendency of any 
motion to dismiss, unless the court finds, upon 
the motion of any party, that particularized 
discovery is necessary to preserve evidence or 
to prevent undue prejudice to that party. 

(2) Preservation of evidence 

During the pendency of any stay of discov-
ery pursuant to this subsection, unless other-
wise ordered by the court, any party to the ac-
tion with actual notice of the allegations con-
tained in the complaint shall treat all docu-
ments, data compilations (including electroni-
cally recorded or stored data), and tangible ob-
jects that are in the custody or control of such 
person and that are relevant to the allega-
tions, as if they were the subject of a continu-
ing request for production of documents from 
an opposing party under the Federal Rules of 
Civil Procedure. 

(3) Sanction for willful violation 

A party aggrieved by the willful failure of an 
opposing party to comply with paragraph (2) 
may apply to the court for an order awarding 
appropriate sanctions. 

(4) Circumvention of stay of discovery 

Upon a proper showing, a court may stay 
discovery proceedings in any private action in 
a State court as necessary in aid of its juris-
diction, or to protect or effectuate its judg-
ments, in an action subject to a stay of discov-
ery pursuant to this subsection. 

(c) Sanctions for abusive litigation 

(1) Mandatory review by court 

In any private action arising under this sub-
chapter, upon final adjudication of the action, 
the court shall include in the record specific 
findings regarding compliance by each party 
and each attorney representing any party with 
each requirement of Rule 11(b) of the Federal 
Rules of Civil Procedure as to any complaint, 
responsive pleading, or dispositive motion. 

(2) Mandatory sanctions 

If the court makes a finding under paragraph 
(1) that a party or attorney violated any re-
quirement of Rule 11(b) of the Federal Rules of 
Civil Procedure as to any complaint, respon-
sive pleading, or dispositive motion, the court 
shall impose sanctions on such party or attor-
ney in accordance with Rule 11 of the Federal 
Rules of Civil Procedure. Prior to making a 
finding that any party or attorney has vio-
lated Rule 11 of the Federal Rules of Civil Pro-
cedure, the court shall give such party or at-
torney notice and an opportunity to respond. 

(3) Presumption in favor of attorneys’ fees and 
costs 

(A) In general 

Subject to subparagraphs (B) and (C), for 
purposes of paragraph (2), the court shall 
adopt a presumption that the appropriate 
sanction— 

(i) for failure of any responsive pleading 
or dispositive motion to comply with any 
requirement of Rule 11(b) of the Federal 
Rules of Civil Procedure is an award to the 
opposing party of the reasonable attor-

neys’ fees and other expenses incurred as a 
direct result of the violation; and 

(ii) for substantial failure of any com-
plaint to comply with any requirement of 
Rule 11(b) of the Federal Rules of Civil 
Procedure is an award to the opposing 
party of the reasonable attorneys’ fees and 
other expenses incurred in the action. 

(B) Rebuttal evidence 

The presumption described in subpara-
graph (A) may be rebutted only upon proof 
by the party or attorney against whom sanc-
tions are to be imposed that— 

(i) the award of attorneys’ fees and other 
expenses will impose an unreasonable bur-
den on that party or attorney and would 
be unjust, and the failure to make such an 
award would not impose a greater burden 
on the party in whose favor sanctions are 
to be imposed; or 

(ii) the violation of Rule 11(b) of the Fed-
eral Rules of Civil Procedure was de mini-
mis. 

(C) Sanctions 

If the party or attorney against whom 
sanctions are to be imposed meets its burden 
under subparagraph (B), the court shall 
award the sanctions that the court deems 
appropriate pursuant to Rule 11 of the Fed-
eral Rules of Civil Procedure. 

(d) Defendant’s right to written interrogatories 

In any private action arising under this sub-
chapter in which the plaintiff may recover 
money damages only on proof that a defendant 
acted with a particular state of mind, the court 
shall, when requested by a defendant, submit to 
the jury a written interrogatory on the issue of 
each such defendant’s state of mind at the time 
the alleged violation occurred. 

(May 27, 1933, ch. 38, title I, § 27, as added Pub. L. 
104–67, title I, § 101(a), Dec. 22, 1995, 109 Stat. 737; 
amended Pub. L. 105–353, title I, § 101(a)(2), title 
III, § 301(a)(5), Nov. 3, 1998, 112 Stat. 3230, 3235.) 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 

subsecs. (a)(1), (3)(A)(iii), (B)(iii)(I)(cc), (vi), (b)(2), and 

(c), are set out in the Appendix to Title 28, Judiciary 

and Judicial Procedure. 

AMENDMENTS 

1998—Pub. L. 105–353, § 301(a)(5), made technical cor-

rection relating to placement of section in subchapter. 
Subsec. (b)(4). Pub. L. 105–353, § 101(a)(2), added par. 

(4). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 101(a)(2) of Pub. L. 105–353 not 

to affect or apply to any action commenced before and 

pending on Nov. 3, 1998, see section 101(c) of Pub. L. 

105–353, set out as a note under section 77p of this title. 

EFFECTIVE DATE 

Section not to affect or apply to any private action 

arising under this subchapter or title I of the Securities 

Exchange Act of 1934 (15 U.S.C. 78a et seq.), commenced 

before and pending on Dec. 22, 1995, see section 108 of 

Pub. L. 104–67, set out as an Effective Date of 1995 

Amendment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section to be deemed to create or ratify 

any implied right of action, or to prevent Commission, 
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1 So in original. The semicolon probably should be a comma. 

by rule or regulation, from restricting or otherwise reg-

ulating private actions under Securities Exchange Act 

of 1934 (15 U.S.C. 78a et seq.), see section 203 of Pub. L. 

104–67, set out as a note under section 78j–1 of this title. 

§ 77z–2. Application of safe harbor for forward- 
looking statements 

(a) Applicability 

This section shall apply only to a forward- 
looking statement made by— 

(1) an issuer that, at the time that the state-
ment is made, is subject to the reporting re-
quirements of section 78m(a) or section 78o(d) 
of this title; 

(2) a person acting on behalf of such issuer; 
(3) an outside reviewer retained by such is-

suer making a statement on behalf of such is-
suer; or 

(4) an underwriter, with respect to informa-
tion provided by such issuer or information 
derived from information provided by the is-
suer. 

(b) Exclusions 

Except to the extent otherwise specifically 
provided by rule, regulation, or order of the 
Commission, this section shall not apply to a 
forward-looking statement— 

(1) that is made with respect to the business 
or operations of the issuer, if the issuer— 

(A) during the 3-year period preceding the 
date on which the statement was first 
made— 

(i) was convicted of any felony or mis-
demeanor described in clauses (i) through 
(iv) of section 78o(b)(4)(B) of this title; or 

(ii) has been made the subject of a judi-
cial or administrative decree or order aris-
ing out of a governmental action that— 

(I) prohibits future violations of the 
antifraud provisions of the securities 
laws; 

(II) requires that the issuer cease and 
desist from violating the antifraud pro-
visions of the securities laws; or 

(III) determines that the issuer vio-
lated the antifraud provisions of the se-
curities laws; 

(B) makes the forward-looking statement 
in connection with an offering of securities 
by a blank check company; 

(C) issues penny stock; 
(D) makes the forward-looking statement 

in connection with a rollup transaction; or 
(E) makes the forward-looking statement 

in connection with a going private trans-
action; or 

(2) that is— 
(A) included in a financial statement pre-

pared in accordance with generally accepted 
accounting principles; 

(B) contained in a registration statement 
of, or otherwise issued by, an investment 
company; 

(C) made in connection with a tender offer; 
(D) made in connection with an initial 

public offering; 
(E) made in connection with an offering 

by, or relating to the operations of, a part-
nership, limited liability company, or a di-
rect participation investment program; or 

(F) made in a disclosure of beneficial own-
ership in a report required to be filed with 
the Commission pursuant to section 78m(d) 
of this title. 

(c) Safe harbor 

(1) In general 

Except as provided in subsection (b) of this 
section, in any private action arising under 
this subchapter that is based on an untrue 
statement of a material fact or omission of a 
material fact necessary to make the state-
ment not misleading, a person referred to in 
subsection (a) of this section shall not be lia-
ble with respect to any forward-looking state-
ment, whether written or oral, if and to the 
extent that— 

(A) the forward-looking statement is— 
(i) identified as a forward-looking state-

ment, and is accompanied by meaningful 
cautionary statements identifying impor-
tant factors that could cause actual re-
sults to differ materially from those in the 
forward-looking statement; or 

(ii) immaterial; or 

(B) the plaintiff fails to prove that the for-
ward-looking statement— 

(i) if made by a natural person, was made 
with actual knowledge by that person that 
the statement was false or misleading; or 

(ii) if made by a business entity; 1 was— 
(I) made by or with the approval of an 

executive officer of that entity, and 
(II) made or approved by such officer 

with actual knowledge by that officer 
that the statement was false or mislead-
ing. 

(2) Oral forward-looking statements 

In the case of an oral forward-looking state-
ment made by an issuer that is subject to the 
reporting requirements of section 78m(a) or 
section 78o(d) of this title, or by a person act-
ing on behalf of such issuer, the requirement 
set forth in paragraph (1)(A) shall be deemed 
to be satisfied— 

(A) if the oral forward-looking statement 
is accompanied by a cautionary statement— 

(i) that the particular oral statement is 
a forward-looking statement; and 

(ii) that the actual results could differ 
materially from those projected in the for-
ward-looking statement; and 

(B) if— 
(i) the oral forward-looking statement is 

accompanied by an oral statement that ad-
ditional information concerning factors 
that could cause actual results to differ 
materially from those in the forward-look-
ing statement is contained in a readily 
available written document, or portion 
thereof; 

(ii) the accompanying oral statement re-
ferred to in clause (i) identifies the docu-
ment, or portion thereof, that contains the 
additional information about those factors 
relating to the forward-looking statement; 
and 
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(iii) the information contained in that 
written document is a cautionary state-
ment that satisfies the standard estab-
lished in paragraph (1)(A). 

(3) Availability 

Any document filed with the Commission or 
generally disseminated shall be deemed to be 
readily available for purposes of paragraph (2). 

(4) Effect on other safe harbors 

The exemption provided for in paragraph (1) 
shall be in addition to any exemption that the 
Commission may establish by rule or regula-
tion under subsection (g) of this section. 

(d) Duty to update 

Nothing in this section shall impose upon any 
person a duty to update a forward-looking state-
ment. 

(e) Dispositive motion 

On any motion to dismiss based upon sub-
section (c)(1) of this section, the court shall con-
sider any statement cited in the complaint and 
cautionary statement accompanying the for-
ward-looking statement, which are not subject 
to material dispute, cited by the defendant. 

(f) Stay pending decision on motion 

In any private action arising under this sub-
chapter, the court shall stay discovery (other 
than discovery that is specifically directed to 
the applicability of the exemption provided for 
in this section) during the pendency of any mo-
tion by a defendant for summary judgment that 
is based on the grounds that— 

(1) the statement or omission upon which 
the complaint is based is a forward-looking 
statement within the meaning of this section; 
and 

(2) the exemption provided for in this section 
precludes a claim for relief. 

(g) Exemption authority 

In addition to the exemptions provided for in 
this section, the Commission may, by rule or 
regulation, provide exemptions from or under 
any provision of this subchapter, including with 
respect to liability that is based on a statement 
or that is based on projections or other forward- 
looking information, if and to the extent that 
any such exemption is consistent with the pub-
lic interest and the protection of investors, as 
determined by the Commission. 

(h) Effect on other authority of Commission 

Nothing in this section limits, either expressly 
or by implication, the authority of the Commis-
sion to exercise similar authority or to adopt 
similar rules and regulations with respect to 
forward-looking statements under any other 
statute under which the Commission exercises 
rulemaking authority. 

(i) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Forward-looking statement 

The term ‘‘forward-looking statement’’ 
means— 

(A) a statement containing a projection of 
revenues, income (including income loss), 

earnings (including earnings loss) per share, 
capital expenditures, dividends, capital 
structure, or other financial items; 

(B) a statement of the plans and objectives 
of management for future operations, in-
cluding plans or objectives relating to the 
products or services of the issuer; 

(C) a statement of future economic per-
formance, including any such statement 
contained in a discussion and analysis of fi-
nancial condition by the management or in 
the results of operations included pursuant 
to the rules and regulations of the Commis-
sion; 

(D) any statement of the assumptions un-
derlying or relating to any statement de-
scribed in subparagraph (A), (B), or (C); 

(E) any report issued by an outside re-
viewer retained by an issuer, to the extent 
that the report assesses a forward-looking 
statement made by the issuer; or 

(F) a statement containing a projection or 
estimate of such other items as may be spec-
ified by rule or regulation of the Commis-
sion. 

(2) Investment company 

The term ‘‘investment company’’ has the 
same meaning as in section 80a–3(a) of this 
title. 

(3) Penny stock 

The term ‘‘penny stock’’ has the same mean-
ing as in section 78c(a)(51) of this title, and the 
rules and regulations, or orders issued pursu-
ant to that section. 

(4) Going private transaction 

The term ‘‘going private transaction’’ has 
the meaning given that term under the rules 
or regulations of the Commission issued pur-
suant to section 78m(e) of this title. 

(5) Securities laws 

The term ‘‘securities laws’’ has the same 
meaning as in section 78c of this title. 

(6) Person acting on behalf of an issuer 

The term ‘‘person acting on behalf of an is-
suer’’ means an officer, director, or employee 
of the issuer. 

(7) Other terms 

The terms ‘‘blank check company’’, ‘‘rollup 
transaction’’, ‘‘partnership’’, ‘‘limited liability 
company’’, ‘‘executive officer of an entity’’ 
and ‘‘direct participation investment pro-
gram’’, have the meanings given those terms 
by rule or regulation of the Commission. 

(May 27, 1933, ch. 38, title I, § 27A, as added Pub. 
L. 104–67, title I, § 102(a), Dec. 22, 1995, 109 Stat. 
749; amended Pub. L. 105–353, title III, § 301(a)(5), 
Nov. 3, 1998, 112 Stat. 3235.) 

AMENDMENTS 

1998—Pub. L. 105–353 made technical correction relat-

ing to placement of section in subchapter. 

EFFECTIVE DATE 

Section not to affect or apply to any private action 

arising under this subchapter or title I of the Securities 

Exchange Act of 1934 (15 U.S.C. 78a et seq.), commenced 

before and pending on Dec. 22, 1995, see section 108 of 
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Pub. L. 104–67, set out as an Effective Date of 1995 

Amendment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section deemed to create or ratify any im-

plied right of action, or to prevent Commission, by rule 

or regulation, from restricting or otherwise regulating 

private actions under Securities Exchange Act of 1934 

(15 U.S.C. 78a et seq.), see section 203 of Pub. L. 104–67, 

set out as a note under section 78j–1 of this title. 

§ 77z–3. General exemptive authority 

The Commission, by rule or regulation, may 
conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provision or provisions of this sub-
chapter or of any rule or regulation issued under 
this subchapter, to the extent that such exemp-
tion is necessary or appropriate in the public in-
terest, and is consistent with the protection of 
investors. 

(May 27, 1933, ch. 38, title I, § 28, as added Pub. L. 
104–290, title I, § 105(a), Oct. 11, 1996, 110 Stat. 
3424; amended Pub. L. 105–353, title III, § 301(a)(5), 
Nov. 3, 1998, 112 Stat. 3235.) 

AMENDMENTS 

1998—Pub. L. 105–353 made technical correction relat-

ing to placement of section in subchapter. 

§ 77aa. Schedule of information required in reg-
istration statement 

SCHEDULE A 

(1) The name under which the issuer is doing 
or intends to do business; 

(2) the name of the State or other sovereign 
power under which the issuer is organized; 

(3) the location of the issuer’s principal busi-
ness office, and if the issuer is a foreign or terri-
torial person, the name and address of its agent 
in the United States authorized to receive no-
tice; 

(4) the names and addresses of the directors or 
persons performing similar functions, and the 
chief executive, financial and accounting offi-
cers, chosen or to be chosen if the issuer be a 
corporation, association, trust, or other entity; 
of all partners, if the issuer be a partnership; 
and of the issuer, if the issuer be an individual; 
and of the promoters in the case of a business to 
be formed, or formed within two years prior to 
the filing of the registration statement; 

(5) the names and addresses of the under-
writers; 

(6) the names and addresses of all persons, if 
any, owning of record or beneficially, if known, 
more than 10 per centum of any class of stock of 
the issuer, or more than 10 per centum in the ag-
gregate of the outstanding stock of the issuer as 
of a date within twenty days prior to the filing 
of the registration statement; 

(7) the amount of securities of the issuer held 
by any person specified in paragraphs (4), (5), 
and (6) of this schedule, as of a date within twen-
ty days prior to the filing of the registration 
statement, and, if possible, as of one year prior 
thereto, and the amount of the securities, for 
which the registration statement is filed, to 
which such persons have indicated their inten-
tion to subscribe; 

(8) the general character of the business actu-
ally transacted or to be transacted by the issuer; 

(9) a statement of the capitalization of the is-
suer, including the authorized and outstanding 
amounts of its capital stock and the proportion 
thereof paid up, the number and classes of 
shares in which such capital stock is divided, 
par value thereof, or if it has no par value, the 
stated or assigned value thereof, a description of 
the respective voting rights, preferences, con-
version and exchange rights, rights to dividends, 
profits, or capital of each class, with respect to 
each other class, including the retirement and 
liquidation rights or values thereof; 

(10) a statement of the securities, if any, cov-
ered by options outstanding or to be created in 
connection with the security to be offered, to-
gether with the names and addresses of all per-
sons, if any, to be allotted more than 10 per cen-
tum in the aggregate of such options; 

(11) the amount of capital stock of each class 
issued or included in the shares of stock to be 
offered; 

(12) the amount of the funded debt outstanding 
and to be created by the security to be offered, 
with a brief description of the date, maturity, 
and character of such debt, rate of interest, 
character of amortization provisions, and the se-
curity, if any, therefor. If substitution of any se-
curity is permissible, a summarized statement 
of the conditions under which such substitution 
is permitted. If substitution is permissible with-
out notice, a specific statement to that effect; 

(13) the specific purposes in detail and the ap-
proximate amounts to be devoted to such pur-
poses, so far as determinable, for which the se-
curity to be offered is to supply funds, and if the 
funds are to be raised in part from other sources, 
the amounts thereof and the sources thereof, 
shall be stated; 

(14) the remuneration, paid or estimated to be 
paid, by the issuer or its predecessor, directly or 
indirectly, during the past year and ensuing 
year to (a) the directors or persons performing 
similar functions, and (b) its officers and other 
persons, naming them wherever such remunera-
tion exceeded $25,000 during any such year; 

(15) the estimated net proceeds to be derived 
from the security to be offered; 

(16) the price at which it is proposed that the 
security shall be offered to the public or the 
method by which such price is computed and 
any variation therefrom at which any portion of 
such security is proposed to be offered to any 
persons or classes of persons, other than the un-
derwriters, naming them or specifying the class. 
A variation in price may be proposed prior to 
the date of the public offering of the security, 
but the Commission shall immediately be noti-
fied of such variation; 

(17) all commissions or discounts paid or to be 
paid, directly or indirectly, by the issuer to the 
underwriters in respect of the sale of the secu-
rity to be offered. Commissions shall include all 
cash, securities, contracts, or anything else of 
value, paid, to be set aside, disposed of, or un-
derstandings with or for the benefit of any other 
persons in which any underwriter is interested, 
made, in connection with the sale of such secu-
rity. A commission paid or to be paid in connec-
tion with the sale of such security by a person 
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in which the issuer has an interest or which is 
controlled or directed by, or under common con-
trol with, the issuer shall be deemed to have 
been paid by the issuer. Where any such com-
mission is paid the amount of such commission 
paid to each underwriter shall be stated; 

(18) the amount or estimated amounts, item-
ized in reasonable detail, of expenses, other than 
commissions specified in paragraph (17) of this 
schedule, incurred or borne by or for the account 
of the issuer in connection with the sale of the 
security to be offered or properly chargeable 
thereto, including legal, engineering, certifi-
cation, authentication, and other charges; 

(19) the net proceeds derived from any security 
sold by the issuer during the two years preced-
ing the filing of the registration statement, the 
price at which such security was offered to the 
public, and the names of the principal under-
writers of such security; 

(20) any amount paid within two years preced-
ing the filing of the registration statement or 
intended to be paid to any promoter and the 
consideration for any such payment; 

(21) the names and addresses of the vendors 
and the purchase price of any property, or good 
will, acquired or to be acquired, not in the ordi-
nary course of business, which is to be defrayed 
in whole or in part from the proceeds of the se-
curity to be offered, the amount of any commis-
sion payable to any person in connection with 
such acquisition, and the name or names of such 
person or persons, together with any expense in-
curred or to be incurred in connection with such 
acquisition, including the cost of borrowing 
money to finance such acquisition; 

(22) full particulars of the nature and extent of 
the interest, if any, of every director, principal 
executive officer, and of every stockholder hold-
ing more than 10 per centum of any class of 
stock or more than 10 per centum in the aggre-
gate of the stock of the issuer, in any property 
acquired, not in the ordinary course of business 
of the issuer, within two years preceding the fil-
ing of the registration statement or proposed to 
be acquired at such date; 

(23) the names and addresses of counsel who 
have passed on the legality of the issue; 

(24) dates of and parties to, and the general ef-
fect concisely stated of every material contract 
made, not in the ordinary course of business, 
which contract is to be executed in whole or in 
part at or after the filing of the registration 
statement or which contract has been made not 
more than two years before such filing. Any 
management contract or contract providing for 
special bonuses or profit-sharing arrangements, 
and every material patent or contract for a ma-
terial patent right, and every contract by or 
with a public utility company or an affiliate 
thereof, providing for the giving or receiving of 
technical or financial advice or service (if such 
contract may involve a charge to any party 
thereto at a rate in excess of $2,500 per year in 
cash or securities or anything else of value), 
shall be deemed a material contract; 

(25) a balance sheet as of a date not more than 
ninety days prior to the date of the filing of the 
registration statement showing all of the assets 
of the issuer, the nature and cost thereof, when-
ever determinable, in such detail and in such 

form as the Commission shall prescribe (with in-
tangible items segregated), including any loan 
in excess of $20,000 to any officer, director, 
stockholder or person directly or indirectly con-
trolling or controlled by the issuer, or person 
under direct or indirect common control with 
the issuer. All the liabilities of the issuer in 
such detail and such form as the Commission 
shall prescribe, including surplus of the issuer 
showing how and from what sources such sur-
plus was created, all as of a date not more than 
ninety days prior to the filing of the registra-
tion statement. If such statement be not cer-
tified by an independent public or certified ac-
countant, in addition to the balance sheet re-
quired to be submitted under this schedule, a 
similar detailed balance sheet of the assets and 
liabilities of the issuer, certified by an independ-
ent public or certified accountant, of a date not 
more than one year prior to the filing of the reg-
istration statement, shall be submitted; 

(26) a profit and loss statement of the issuer 
showing earnings and income, the nature and 
source thereof, and the expenses and fixed 
charges in such detail and such form as the 
Commission shall prescribe for the latest fiscal 
year for which such statement is available and 
for the two preceding fiscal years, year by year, 
or, if such issuer has been in actual business for 
less than three years, then for such time as the 
issuer has been in actual business, year by year. 
If the date of the filing of the registration state-
ment is more than six months after the close of 
the last fiscal year, a statement from such clos-
ing date to the latest practicable date. Such 
statement shall show what the practice of the 
issuer has been during the three years or lesser 
period as to the character of the charges, divi-
dends or other distributions made against its 
various surplus accounts, and as to depreciation, 
depletion, and maintenance charges, in such de-
tail and form as the Commission shall prescribe, 
and if stock dividends or avails from the sale of 
rights have been credited to income, they shall 
be shown separately with a statement of the 
basis upon which the credit is computed. Such 
statement shall also differentiate between any 
recurring and nonrecurring income and between 
any investment and operating income. Such 
statement shall be certified by an independent 
public or certified accountant; 

(27) if the proceeds, or any part of the pro-
ceeds, of the security to be issued is to be ap-
plied directly or indirectly to the purchase of 
any business, a profit and loss statement of such 
business certified by an independent public or 
certified accountant, meeting the requirements 
of paragraph (26) of this schedule, for the three 
preceding fiscal years, together with a balance 
sheet, similarly certified, of such business, 
meeting the requirements of paragraph (25) of 
this schedule of a date not more than ninety 
days prior to the filing of the registration state-
ment or at the date such business was acquired 
by the issuer if the business was acquired by the 
issuer more than ninety days prior to the filing 
of the registration statement; 

(28) a copy of any agreement or agreements 
(or, if identical agreements are used, the forms 
thereof) made with any underwriter, including 
all contracts and agreements referred to in para-
graph (17) of this schedule; 



Page 130 TITLE 15—COMMERCE AND TRADE § 77aa 

(29) a copy of the opinion or opinions of coun-
sel in respect to the legality of the issue, with a 
translation of such opinion, when necessary, 
into the English language; 

(30) a copy of all material contracts referred to 
in paragraph (24) of this schedule, but no disclo-
sure shall be required of any portion of any such 
contract if the Commission determines that dis-
closure of such portion would impair the value 
of the contract and would not be necessary for 
the protection of the investors; 

(31) unless previously filed and registered 
under the provisions of this subchapter, and 
brought up to date, (a) a copy of its articles of 
incorporation, with all amendments thereof and 
of its existing bylaws or instruments cor-
responding thereto, whatever the name, if the 
issuer be a corporation; (b) copy of all instru-
ments by which the trust is created or declared, 
if the issuer is a trust; (c) a copy of its articles 
of partnership or association and all other pa-
pers pertaining to its organization, if the issuer 
is a partnership, unincorporated association, 
joint-stock company, or any other form of orga-
nization; and 

(32) a copy of the underlying agreements or in-
dentures affecting any stock, bonds, or deben-
tures offered or to be offered. 

In case of certificates of deposit, voting trust 
certificates, collateral trust certificates, certifi-
cates of interest or shares in unincorporated in-
vestment trusts, equipment trust certificates, 
interim or other receipts for certificates, and 
like securities, the Commission shall establish 
rules and regulations requiring the submission 
of information of a like character applicable to 
such cases, together with such other informa-
tion as it may deem appropriate and necessary 
regarding the character, financial or otherwise, 
of the actual issuer of the securities and/or the 
person performing the acts and assuming the du-
ties of depositor or manager. 

SCHEDULE B 

(1) Name of borrowing government or subdivi-
sion thereof; 

(2) specific purposes in detail and the approxi-
mate amounts to be devoted to such purposes, so 
far as determinable, for which the security to be 
offered is to supply funds, and if the funds are to 
be raised in part from other sources, the 
amounts thereof and the sources thereof, shall 
be stated; 

(3) the amount of the funded debt and the esti-
mated amount of the floating debt outstanding 
and to be created by the security to be offered, 
excluding intergovernmental debt, and a brief 
description of the date, maturity, character of 
such debt, rate of interest, character of amorti-
zation provisions, and the security, if any, 
therefor. If substitution of any security is per-
missible, a statement of the conditions under 
which such substitution is permitted. If substi-
tution is permissible without notice, a specific 
statement to that effect; 

(4) whether or not the issuer or its predecessor 
has, within a period of twenty years prior to the 
filing of the registration statement, defaulted 
on the principal or interest of any external secu-
rity, excluding intergovernmental debt, and, if 
so, the date, amount, and circumstances of such 

default, and the terms of the succeeding ar-
rangement, if any; 

(5) the receipts, classified by source, and the 
expenditures, classified by purpose, in such de-
tail and form as the Commission shall prescribe 
for the latest fiscal year for which such informa-
tion is available and the two preceding fiscal 
years, year by year; 

(6) the names and addresses of the under-
writers; 

(7) the name and address of its authorized 
agent, if any, in the United States; 

(8) the estimated net proceeds to be derived 
from the sale in the United States of the secu-
rity to be offered; 

(9) the price at which it is proposed that the 
security shall be offered in the United States to 
the public or the method by which such price is 
computed. A variation in price may be proposed 
prior to the date of the public offering of the se-
curity, but the Commission shall immediately 
be notified of such variation; 

(10) all commissions paid or to be paid, di-
rectly or indirectly, by the issuer to the under-
writers in respect of the sale of the security to 
be offered. Commissions shall include all cash, 
securities, contracts, or anything else of value, 
paid, to be set aside, disposed of, or understand-
ings with or for the benefit of any other persons 
in which the underwriter is interested, made, in 
connection with the sale of such security. Where 
any such commission is paid, the amount of 
such commission paid to each underwriter shall 
be stated; 

(11) the amount or estimated amounts, item-
ized in reasonable detail, of expenses, other than 
the commissions specified in paragraph (10) of 
this schedule, incurred or borne by or for the ac-
count of the issuer in connection with the sale 
of the security to be offered or properly charge-
able thereto, including legal, engineering, cer-
tification, and other charges; 

(12) the names and addresses of counsel who 
have passed upon the legality of the issue; 

(13) a copy of any agreement or agreements 
made with any underwriter governing the sale of 
the security within the United States; and 

(14) an agreement of the issuer to furnish a 
copy of the opinion or opinions of counsel in re-
spect to the legality of the issue, with a trans-
lation, where necessary, into the English lan-
guage. Such opinion shall set out in full all 
laws, decrees, ordinances, or other acts of Gov-
ernment under which the issue of such security 
has been authorized. 

(May 27, 1933, ch. 38, title I, schedules A, B, 48 
Stat. 88, 91; Pub. L. 105–353, title III, § 301(a)(6), 
Nov. 3, 1998, 112 Stat. 3235.) 

AMENDMENTS 

1998—Schedule A, par. (28). Pub. L. 105–353 substituted 

‘‘identical’’ for ‘‘identic’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77g, 77j, 80a–24 

of this title. 
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SUBCHAPTER II—FOREIGN SECURITIES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 25 section 646. 

§ 77bb. ‘‘Corporation of Foreign Security Hold-
ers’’; creation; principal office; branch offices 

For the purpose of protecting, conserving, and 
advancing the interests of the holders of foreign 
securities in default, there is hereby created a 
body corporate with the name ‘‘Corporation of 
Foreign Security Holders’’ (herein called the 
‘‘Corporation’’). The principal office of the Cor-
poration shall be located in the District of Co-
lumbia, but there may be established agencies 
or branch offices in any city or cities of the 
United States under rules and regulations pre-
scribed by the board of directors. 

(May 27, 1933, ch. 38, title II, § 201, 48 Stat. 92.) 

§ 77cc. Directors of Corporation; appointment, 
term of office, and removal 

The control and management of the Corpora-
tion shall be vested in a board of six directors, 
who shall be appointed and hold office in the fol-
lowing manner: As soon as practicable after the 
date this chapter takes effect the Federal Trade 
Commission (hereinafter in this subchapter 
called ‘‘Commission’’) shall appoint six direc-
tors, and shall designate a chairman and a vice 
chairman from among their number. After the 
directors designated as chairman and vice chair-
man cease to be directors, their successors as 
chairman and vice chairman shall be elected by 
the board of directors itself. Of the directors 
first appointed, two shall continue in office for 
a term of two years, two for a term of four 
years, and two for a term of six years, from the 
date this chapter takes effect, the term of each 
to be designated by the Commission at the time 
of appointment. Their successors shall be ap-
pointed by the Commission, each for a term of 
six years from the date of the expiration of the 
term for which his predecessor was appointed, 
except that any person appointed to fill a va-
cancy occurring prior to the expiration of the 
term for which his predecessor was appointed 
shall be appointed only for the unexpired term 
of such predecessor. No person shall be eligible 
to serve as a director who within the five years 
preceding has had any interest, direct or indi-
rect, in any corporation, company, partnership, 
bank, or association which has sold or offered 
for sale any foreign securities. The office of a di-
rector shall be vacated if the board of directors 
shall, at a meeting specially convened for that 
purpose, by resolution passed by a majority of at 
least two-thirds of the board of directors, re-
move such member from office, provided that 
the member whom it is proposed to remove shall 
have seven days’ notice sent to him of such 
meeting, and that he may be heard. 

(May 27, 1933, ch. 38, title II, § 202, 48 Stat. 93.) 

§ 77dd. Powers and duties of Corporation, gener-
ally 

The Corporation shall have power to adopt, 
alter, and use a corporate seal; to make con-
tracts; to lease such real estate as may be nec-

essary for the transaction of its business; to sue 
and be sued, to complain and to defend, in any 
court of competent jurisdiction, State or Fed-
eral; to require from trustees, financial agents, 
or dealers in foreign securities information rel-
ative to the original or present holders of for-
eign securities and such other information as 
may be required, and to issue subpenas therefor; 
to take over the functions of any fiscal and pay-
ing agents of any foreign securities in default; 
to borrow money for the purposes of this sub-
chapter, and to pledge as collateral for such 
loans any securities deposited with the Corpora-
tion pursuant to this subchapter; by and with 
the consent and approval of the Commission to 
select, employ, and fix the compensation of offi-
cers, directors, members of committees, employ-
ees, attorneys, and agents of the Corporation, 
without regard to the provisions of other laws 
applicable to the employment and compensation 
of officers or employees of the United States; to 
define their authority and duties, require bonds 
of them and fix the penalties thereof, and to dis-
miss at pleasure such officers, employees, attor-
neys, and agents; and to prescribe, amend, and 
repeal, by its board of directors, bylaws, rules, 
and regulations governing the manner in which 
its general business may be conducted and the 
powers granted to it by law may be exercised 
and enjoyed, together with provisions for such 
committees and the functions thereof as the 
board of directors may deem necessary for facili-
tating its business under this subchapter. The 
board of directors of the Corporation shall deter-
mine and prescribe the manner in which its obli-
gations shall be incurred and its expenses al-
lowed and paid. 

(May 27, 1933, ch. 38, title II, § 203, 48 Stat. 93.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77hh of this 

title. 

§ 77ee. Directors of Corporation, powers and du-
ties generally 

The board of directors may— 
(1) Convene meetings of holders of foreign 

securities. 
(2) Invite the deposit and undertake the cus-

tody of foreign securities which have defaulted 
in the payment either of principal or interest, 
and issue receipts or certificates in the place 
of securities so deposited. 

(3) Appoint committees from the directors of 
the Corporation and/or all other persons to 
represent holders of any class or classes of for-
eign securities which have defaulted in the 
payment either of principal or interest and de-
termine and regulate the functions of such 
committees. The chairman and vice chairman 
of the board of directors shall be ex officio 
chairman and vice chairman of each commit-
tee. 

(4) Negotiate and carry out, or assist in ne-
gotiating and carrying out, arrangements for 
the resumption of payments due or in arrears 
in respect of any foreign securities in default 
or for rearranging the terms on which such se-
curities may in future be held or for convert-
ing and exchanging the same for new securi-
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ties or for any other object in relation thereto; 
and under this paragraph any plan or agree-
ment made with respect to such securities 
shall be binding upon depositors, providing 
that the consent of holders resident in the 
United States of 60 per centum of the securi-
ties deposited with the Corporation shall be 
obtained. 

(5) Undertake, superintend, or take part in 
the collection and application of funds derived 
from foreign securities which come into the 
possession of or under the control or manage-
ment of the Corporation. 

(6) Collect, preserve, publish, circulate, and 
render available in readily accessible form, 
when deemed essential or necessary, docu-
ments, statistics, reports, and information of 
all kinds in respect of foreign securities, in-
cluding particularly records of foreign exter-
nal securities in default and records of the 
progress made toward the payment of past-due 
obligations. 

(7) Take such steps as it may deem expedient 
with the view of securing the adoption of clear 
and simple forms of foreign securities and just 
and sound principles in the conditions and 
terms thereof. 

(8) Generally, act in the name and on behalf 
of the holders of foreign securities the care or 
representation of whose interests may be en-
trusted to the Corporation; conserve and pro-
tect the rights and interests of holders of for-
eign securities issued, sold, or owned in the 
United States; adopt measures for the protec-
tion, vindication, and preservation or reserva-
tion of the rights and interests of holders of 
foreign securities either on any default in or 
on breach or contemplated breach of the con-
ditions on which such foreign securities may 
have been issued, or otherwise; obtain for such 
holders such legal and other assistance and ad-
vice as the board of directors may deem expe-
dient; and do all such other things as are inci-
dent or conducive to the attainment of the 
above objects. 

(May 27, 1933, ch. 38, title II, § 204, 48 Stat. 94.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77hh of this 

title. 

§ 77ff. Accounts and annual balance sheet of Cor-
poration; audits 

The board of directors shall cause accounts to 
be kept of all matters relating to or connected 
with the transactions and business of the Cor-
poration, and cause a general account and bal-
ance sheet of the Corporation to be made out in 
each year, and cause all accounts to be audited 
by one or more auditors who shall examine the 
same and report thereon to the board of direc-
tors. 

(May 27, 1933, ch. 38, title II, § 205, 48 Stat. 94.) 

§ 77gg. Annual report by Corporation; printing 
and distribution 

The Corporation shall make, print, and make 
public an annual report of its operations during 
each year, send a copy thereof, together with a 
copy of the account and balance sheet and audi-

tor’s report, to the Commission and to both 
Houses of Congress, and provide one copy of such 
report but not more than one on the application 
of any person and on receipt of a sum not ex-
ceeding $1: Provided, That the board of directors 
in its discretion may distribute copies gratu-
itously. 

(May 27, 1933, ch. 38, title II, § 206, 48 Stat. 95.) 

§ 77hh. Assessments by Corporation on holders of 
foreign securities 

The Corporation may in its discretion levy 
charges, assessed on a pro rata basis, on the 
holders of foreign securities deposited with it: 
Provided, That any charge levied at the time of 
depositing securities with the Corporation shall 
not exceed one fifth of 1 per centum of the face 
value of such securities: Provided further, That 
any additional charges shall bear a close rela-
tionship to the cost of operations and negotia-
tions including those enumerated in sections 
77dd and 77ee of this title and shall not exceed 1 
per centum of the face value of such securities. 

(May 27, 1933, ch. 38, title II, § 207, 48 Stat. 95.) 

§ 77ii. Subscriptions accepted by Corporation as 
loans; repayment 

The Corporation may receive subscriptions 
from any person, foundation with a public pur-
pose, or agency of the United States Govern-
ment, and such subscriptions may, in the discre-
tion of the board of directors, be treated as 
loans repayable when and as the board of direc-
tors shall determine. 

(May 27, 1933, ch. 38, title II, § 208, 48 Stat. 95.) 

§ 77jj. Loans to Corporation from Reconstruction 
Finance Corporation authorized 

The Reconstruction Finance Corporation is 
authorized to loan out of its funds not to exceed 
$75,000 for the use of the Corporation. 

(May 27, 1933, ch. 38, title II, § 209, 48 Stat. 95.) 

ABOLITION OF RECONSTRUCTION FINANCE CORPORATION 

Section 6(a) of Reorg. Plan No. 1 of 1957, eff. June 30, 

1957, 22 F.R. 4633, 71 Stat. 647, set out as a note under 

section 601 of this title, abolished the Reconstruction 

Finance Corporation. 

§ 77kk. Representations by Corporation as acting 
for Department of State or United States for-
bidden; interference with foreign negotia-
tions forbidden 

Notwithstanding the foregoing provisions of 
this subchapter, it shall be unlawful for, and 
nothing in this subchapter shall be taken or con-
strued as permitting or authorizing, the Cor-
poration in this subchapter created, or any com-
mittee of said Corporation, or any person or per-
sons acting for or representing or purporting to 
represent it— 

(a) to claim or assert or pretend to be acting 
for or to represent the Department of State or 
the United States Government; 

(b) to make any statements or representa-
tions of any kind to any foreign government 
or its officials or the officials of any political 
subdivision of any foreign government that 
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said Corporation or any committee thereof or 
any individual or individuals connected there-
with were speaking or acting for the said De-
partment of State or the United States Gov-
ernment; or 

(c) to do any act directly or indirectly which 
would interfere with or obstruct or hinder or 
which might be calculated to obstruct, hinder, 
or interfere with the policy or policies of the 
said Department of State or the Government 
of the United States or any pending or con-
templated diplomatic negotiations, arrange-
ments, business or exchanges between the 
Government of the United States or said De-
partment of State and any foreign government 
or any political subdivision thereof. 

(May 27, 1933, ch. 38, title II, § 210, 48 Stat. 95.) 

§ 77ll. Effective date of subchapter 

This subchapter shall not take effect until the 
President finds that its taking effect is in the 
public interest and by proclamation so declares. 

(May 27, 1933, ch. 38, title II, § 211, 48 Stat. 95.) 

§ 77mm. Short title 

This subchapter may be cited as the ‘‘Corpora-
tion of Foreign Bondholders Act, 1933.’’ 

(May 27, 1933, ch. 38, title II, § 212, 48 Stat. 95.) 

SUBCHAPTER III—TRUST INDENTURES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 78c, 80a–2, 

80a–37, 80a–49, 80b–2 of this title; title 7 section 12a; title 

11 section 364, 1145; title 25 section 646. 

§ 77aaa. Short title 

This subchapter may be cited as the ‘‘Trust In-
denture Act of 1939.’’ 

(May 27, 1933, ch. 38, title III, § 301, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1149.) 

SHORT TITLE OF 1990 AMENDMENT 

Pub. L. 101–550, title IV, § 401, Nov. 15, 1990, 104 Stat. 

2721, provided that: ‘‘This title [amending sections 

77ccc to 77eee, 77iii to 77rrr, and 77vvv of this title] may 

be cited as the ‘Trust Indenture Reform Act of 1990’.’’ 

§ 77bbb. Necessity for regulation 

(a) Practices adversely affecting public 

Upon the basis of facts disclosed by the reports 
of the Securities and Exchange Commission 
made to the Congress pursuant to section 78jj of 
this title and otherwise disclosed and ascer-
tained, it is hereby declared that the national 
public interest and the interest of investors in 
notes, bonds, debentures, evidences of indebted-
ness, and certificates of interest or participation 
therein, which are offered to the public, are ad-
versely affected— 

(1) when the obligor fails to provide a trust-
ee to protect and enforce the rights and to rep-
resent the interests of such investors, notwith-
standing the fact that (A) individual action by 
such investors for the purpose of protecting 
and enforcing their rights is rendered imprac-
ticable by reason of the disproportionate ex-
pense of taking such action, and (B) concerted 
action by such investors in their common in-

terest through representatives of their own se-
lection is impeded by reason of the wide dis-
persion of such investors through many 
States, and by reason of the fact that informa-
tion as to the names and addresses of such in-
vestors generally is not available to such in-
vestors; 

(2) when the trustee does not have adequate 
rights and powers, or adequate duties and re-
sponsibilities, in connection with matters re-
lating to the protection and enforcement of 
the rights of such investors; when, notwith-
standing the obstacles to concerted action by 
such investors, and the general and reasonable 
assumption by such investors that the trustee 
is under an affirmative duty to take action for 
the protection and enforcement of their 
rights, trust indentures (A) generally provide 
that the trustee shall be under no duty to take 
any such action, even in the event of default, 
unless it receives notice of default, demand for 
action, and indemnity, from the holders of 
substantial percentages of the securities out-
standing thereunder, and (B) generally relieve 
the trustee from liability even for its own neg-
ligent action or failure to act; 

(3) when the trustee does not have resources 
commensurate with its responsibilities, or has 
any relationship to or connection with the ob-
ligor or any underwriter of any securities of 
the obligor, or holds, beneficially or otherwise, 
any interest in the obligor or any such under-
writer, which relationship, connection, or in-
terest involves a material conflict with the in-
terests of such investors; 

(4) when the obligor is not obligated to fur-
nish to the trustee under the indenture and to 
such investors adequate current information 
as to its financial condition, and as to the per-
formance of its obligations with respect to the 
securities outstanding under such indenture; 
or when the communication of such informa-
tion to such investors is impeded by the fact 
that information as to the names and address-
es of such investors generally is not available 
to the trustee and to such investors; 

(5) when the indenture contains provisions 
which are misleading or deceptive, or when 
full and fair disclosure is not made to prospec-
tive investors of the effect of important inden-
ture provisions; or 

(6) when, by reason of the fact that trust in-
dentures are commonly prepared by the obli-
gor or underwriter in advance of the public of-
fering of the securities to be issued there-
under, such investors are unable to participate 
in the preparation thereof, and, by reason of 
their lack of understanding of the situation, 
such investors would in any event be unable to 
procure the correction of the defects enumer-
ated in this subsection. 

(b) Declaration of policy 

Practices of the character above enumerated 
have existed to such an extent that, unless regu-
lated, the public offering of notes, bonds, deben-
tures, evidences of indebtedness, and certificates 
of interest or participation therein, by the use 
of means and instruments of transportation and 
communication in interstate commerce and of 
the mails, is injurious to the capital markets, to 
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investors, and to the general public; and it is 
hereby declared to be the policy of this sub-
chapter, in accordance with which policy all the 
provisions of this subchapter shall be inter-
preted, to meet the problems and eliminate the 
practices, enumerated in this section, connected 
with such public offerings. 

(May 27, 1933, ch. 38, title III, § 302, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1150.) 

REFERENCES IN TEXT 

Section 78jj of this title, referred to in subsec. (a), 

was omitted from the Code. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77ccc. Definitions 

When used in this subchapter, unless the con-
text otherwise requires— 

(1) Any term defined in section 2 of the Secu-
rities Act of 1933 [15 U.S.C. 77b], and not other-
wise defined in this section shall have the 
meaning assigned to such term in such section 
2 [15 U.S.C. 77b]. 

(2) The terms ‘‘sale’’, ‘‘sell’’, ‘‘offer to sell’’, 
‘‘offer for sale’’, and ‘‘offer’’ shall include all 
transactions included in such terms as pro-
vided in paragraph (3) of section 2(a) of the Se-
curities Act of 1933 [15 U.S.C. 77b(a)], except 
that an offer or sale of a certificate of interest 
or participation shall be deemed an offer or 
sale of the security or securities in which such 
certificate evidences an interest or participa-
tion if and only if such certificate gives the 
holder thereof the right to convert the same 
into such security or securities. 

(3) The term ‘‘prospectus’’ shall have the 
meaning assigned to such term in paragraph 
(10) of section 2(a) of the Securities Act of 1933 
[15 U.S.C. 77b(a)], except that in the case of se-
curities which are not registered under the Se-
curities Act of 1933 [15 U.S.C. 77a et seq.], such 
term shall not include any communication (A) 
if it is proved that prior to or at the same time 
with such communication a written statement 
if any required by section 77fff of this title was 
sent or given to the persons to whom the com-
munication was made, or (B) if such commu-
nication states from whom such statement 
may be obtained (if such statement is required 
by rules or regulations under paragraphs (1) or 
(2) of subsection (b) of section 77fff of this 
title) and, in addition, does no more than iden-
tify the security, state the price thereof, state 
by whom orders will be executed and contain 
such other information as the Commission, by 
rules or regulations deemed necessary or ap-
propriate in the public interest or for the pro-
tection of investors, and subject to such terms 
and conditions as may be prescribed therein, 
may permit. 

(4) The term ‘‘underwriter’’ means any per-
son who has purchased from an issuer with a 
view to, or offers or sells for an issuer in con-
nection with, the distribution of any security, 
or participates or has a direct or indirect par-

ticipation in any such undertaking, or partici-
pates or has a participation in the direct or in-
direct underwriting of any such undertaking; 
but such term shall not include a person whose 
interest is limited to a commission from an 
underwriter or dealer not in excess of the 
usual and customary distributors’ or sellers’ 
commission. 

(5) The term ‘‘director’’ means any director 
of a corporation, or any individual performing 
similar functions with respect to any organi-
zation whether incorporated or unincor-
porated. 

(6) The term ‘‘executive officer’’ means the 
president, every vice president, every trust of-
ficer, the cashier, the secretary, and the treas-
urer of a corporation, and any individual cus-
tomarily performing similar functions with re-
spect to any organization whether incor-
porated or unincorporated, but shall not in-
clude the chairman of the board of directors. 

(7) The term ‘‘indenture’’ means any mort-
gage, deed of trust, trust or other indenture, 
or similar instrument or agreement (including 
any supplement or amendment to any of the 
foregoing), under which securities are out-
standing or are to be issued, whether or not 
any property, real or personal, is, or is to be, 
pledged, mortgaged, assigned, or conveyed 
thereunder. 

(8) The term ‘‘application’’ or ‘‘application 
for qualification’’ means the application pro-
vided for in section 77eee of this title or sec-
tion 77ggg of this title, and includes any 
amendment thereto and any report, document, 
or memorandum accompanying such applica-
tion or incorporated therein by reference. 

(9) The term ‘‘indenture to be qualified’’ 
means (A) the indenture under which there has 
been or is to be issued a security in respect of 
which a particular registration statement has 
been filed, or (B) the indenture in respect of 
which a particular application has been filed. 

(10) The term ‘‘indenture trustee’’ means 
each trustee under the indenture to be quali-
fied, and each successor trustee. 

(11) The term ‘‘indenture security’’ means 
any security issued or issuable under the in-
denture to be qualified. 

(12) The term ‘‘obligor’’, when used with re-
spect to any such indenture security, means 
every person (including a guarantor) who is 
liable thereon, and, if such security is a cer-
tificate of interest or participation, such term 
means also every person (including a guaran-
tor) who is liable upon the security or securi-
ties in which such certificate evidences an in-
terest or participation; but such term shall 
not include the trustee under an indenture 
under which certificates of interest or partici-
pation, equipment trust certificates, or like 
securities are outstanding. 

(13) The term ‘‘paying agent’’, when used 
with respect to any such indenture security, 
means any person authorized by an obligor 
thereon (A) to pay the principal of or interest 
on such security on behalf of such obligor, or 
(B) if such security is a certificate of interest 
or participation, equipment trust certificate, 
or like security, to make such payment on be-
half of the trustee. 
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(14) The term ‘‘State’’ means any State of 
the United States. 

(15) The term ‘‘Commission’’ means the Se-
curities and Exchange Commission. 

(16) The term ‘‘voting security’’ means any 
security presently entitling the owner or hold-
er thereof to vote in the direction or manage-
ment of the affairs of a person, or any security 
issued under or pursuant to any trust, agree-
ment, or arrangement whereby a trustee or 
trustees or agent or agents for the owner or 
holder of such security are presently entitled 
to vote in the direction or management of the 
affairs of a person; and a specified percentage 
of the voting securities of a person means such 
amount of the outstanding voting securities of 
such person as entitles the holder or holders 
thereof to cast such specified percentage of 
the aggregate votes which the holders of all 
the outstanding voting securities of such per-
son are entitled to cast in the direction or 
management of the affairs of such person. 

(17) The terms ‘‘Securities Act of 1933 [15 
U.S.C. 77a et seq.],’’ ‘‘Securities Exchange Act 
of 1934 [15 U.S.C. 78a et seq.],’’ and ‘‘Public 
Utility Holding Company Act of 1935 [15 U.S.C. 
79 et seq.]’’ shall be deemed to refer, respec-
tively, to such Acts, as amended, whether 
amended prior to or after the enactment of 
this subchapter. 

(18) The term ‘‘Bankruptcy Act’’ means the 
Bankruptcy Act or title 11. 

(May 27, 1933, ch. 38, title III, § 303, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1151; amended Aug. 10, 
1954, ch. 667, title III, § 301, 68 Stat. 686; Pub. L. 
95–598, title III, § 307, Nov. 6, 1978, 92 Stat. 2674; 
Pub. L. 100–181, title V, §§ 501, 502, Dec. 4, 1987, 101 
Stat. 1260; Pub. L. 101–550, title IV, § 402, Nov. 15, 
1990, 104 Stat. 2722; Pub. L. 105–353, title III, 
§ 301(e)(1), Nov. 3, 1998, 112 Stat. 3237.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in pars. (3) and 

(17), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of this chapter. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

The Securities Exchange Act of 1934, referred to in 

par. (17), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified generally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

The Public Utility Holding Company Act of 1935, re-

ferred to in par. (17), is act Aug. 26, 1935, ch. 687, title 

I, 49 Stat. 838, as amended, which is classified generally 

to chapter 2C (§ 79 et seq.) of this title. For complete 

classification of this Act to the Code, see section 79 of 

this title and Tables. 

The Bankruptcy Act, referred to in par. (18), is act 

July 1, 1898, ch. 541, 30 Stat. 544, as amended, which was 

classified generally to former Title 11, Bankruptcy. The 

Act was repealed effective Oct. 1, 1979, by Pub. L. 95–598, 

§§ 401(a), 402(a), Nov. 6, 1978, 92 Stat. 2682, section 101 of 

which enacted revised Title 11. 

AMENDMENTS 

1998—Pars. (2), (3). Pub. L. 105–353 substituted ‘‘sec-

tion 2(a)’’ for ‘‘section 2’’. 

1990—Par. (8). Pub. L. 101–550 inserted ‘‘section 77eee 

of this title or’’ after ‘‘provided for in’’. 

1987—Par. (4). Pub. L. 100–181, § 501, substituted 

‘‘undertaking’’ for ‘‘undertakng’’. 

Par. (12). Pub. L. 100–181, § 502, inserted ‘‘(including a 

guarantor)’’ after ‘‘person’’ in two places. 

1978—Par. (18). Pub. L. 95–598 substituted ‘‘Bank-

ruptcy Act or title 11’’ for ‘‘Act entitled ‘An Act to es-

tablish a uniform system of bankruptcy throughout the 

United States’, approved July 1, 1898, as amended, 

whether amended prior to or after August 3, 1939’’. 

1954—Pars. (1) to (4). Act Aug. 10, 1954, made formal 

changes in order to conform to amendments made by 

act Aug. 10, 1954, to sections 77b, 77e, and 77j of this 

title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment effective Oct. 1, 1979, see section 402(a) of 

Pub. L. 95–598 set out as an Effective Date note preced-

ing section 101 of Title 11, Bankruptcy. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77ddd. Exempted securities and transactions 

(a) Specific securities exempted 

The provisions of this subchapter shall not 
apply to any of the following securities: 

(1) any security other than (A) a note, bond, 
debenture, or evidence of indebtedness, wheth-
er or not secured, or (B) a certificate of inter-
est or participation in any such note, bond, de-
benture, or evidence of indebtedness, or (C) a 
temporary certificate for, or guarantee of, any 
such note, bond, debenture, evidence of indebt-
edness, or certificate; 

(2) any certificate of interest or participa-
tion in two or more securities having substan-
tially different rights and privileges, or a tem-
porary certificate for any such certificate; 

(3) Repealed. Pub. L. 101–550, title IV, 
§ 403(1)(A), Nov. 15, 1990, 104 Stat. 2722. 

(4)(A) any security exempted from the provi-
sions of the Securities Act of 1933 [15 U.S.C. 
77a et seq.] by paragraphs (2) to (8), (11), or (13) 
of section 3(a) thereof [15 U.S.C. 77c(a)]; 

(B) any security exempted from the provi-
sions of the Securities Act of 1933, as amended 
[15 U.S.C. 77a et seq.], by paragraph (2) of sub-
section 3(a) thereof, as amended by section 401 
of the Employment Security Amendments of 
1970 [15 U.S.C. 77c(a)(2)]; 

(5) any security issued under a mortgage in-
denture as to which a contract of insurance 
under the National Housing Act [12 U.S.C. 1701 
et seq.] is in effect; and any such security shall 
be deemed to be exempt from the provisions of 
the Securities Act of 1933 [15 U.S.C. 77a et seq.] 
to the same extent as though such security 
were specifically enumerated in section 3(a)(2) 
of such Act [15 U.S.C. § 77c(a)(2)]; 

(6) any note, bond, debenture, or evidence of 
indebtedness issued or guaranteed by a foreign 
government or by a subdivision, department, 
municipality, agency, or instrumentality 
thereof; 

(7) any guarantee of any security which is 
exempted by this subsection; 
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1 See References in Text note below. 

(8) any security which has been or is to be is-
sued otherwise than under an indenture, but 
this exemption shall not be applied within a 
period of twelve consecutive months to an ag-
gregate principal amount of securities of the 
same issuer greater than the figure stated in 
section 3(b) of the Securities Act of 1933 [15 
U.S.C. 77c(b)] limiting exemptions thereunder, 
or such lesser amount as the Commission may 
establish by its rules and regulations; 

(9) any security which has been or is to be is-
sued under an indenture which limits the ag-
gregate principal amount of securities at any 
time outstanding thereunder to $10,000,000, or 
such lesser amount as the Commission may es-
tablish by its rules and regulations, but this 
exemption shall not be applied within a period 
of thirty-six consecutive months to more than 
$10,000,000 aggregate principal amount of secu-
rities of the same issuer, or such lesser 
amount as the Commission may establish by 
its rules and regulations; or 

(10) any security issued under a mortgage or 
trust deed indenture as to which a contract of 
insurance under title XI of the National Hous-
ing Act [12 U.S.C. 1749aaa et seq.] is in effect; 
and any such security shall be deemed to be 
exempt from the provisions of the Securities 
Act of 1933 [15 U.S.C. 77a et seq.] to the same 
extent as though such security were specifi-
cally enumerated in section 3(a)(2), as amend-
ed, of the Securities Act of 1933 [15 U.S.C. 
77c(a)(2)]. 

In computing the aggregate principal amount of 
securities to which the exemptions provided by 
paragraphs (8) and (9) of this subsection may be 
applied, securities to which the provisions of 
sections 77eee and 77fff of this title would not 
have applied, irrespective of the provisions of 
those paragraphs, shall be disregarded. 

(b) Application of sections 77eee and 77fff 

The provisions of sections 77eee and 77fff of 
this title shall not apply (1) to any of the trans-
actions exempted from the provisions of section 
5 of the Securities Act of 1933 [15 U.S.C. 77e] by 
section 4 thereof [15 U.S.C. 77d] or (2) to any 
transaction which would be so exempted but for 
the last sentence of paragraph (11) of section 2 of 
such Act 1 [15 U.S.C. 77b]. 

(c) Securities issued or proposed to be issued 
under indenture 

The Commission shall, on application by the 
issuer and after opportunity for hearing thereon, 
by order exempt from any one or more provi-
sions of this subchapter any security issued or 
proposed to be issued under any indenture under 
which, at the time such application is filed, se-
curities referred to in paragraph (3) of sub-
section (a) of this section are outstanding or on 
January 1, 1959, such securities were outstand-
ing, if and to the extent that the Commission 
finds that compliance with such provision or 
provisions, through the execution of a supple-
mental indenture or otherwise— 

(1) would require, by reason of the provisions 
of such indenture, or the provisions of any 
other indenture or agreement made prior to 

August 3, 1939, or the provisions of any appli-
cable law, the consent of the holders of securi-
ties outstanding under any such indenture or 
agreement; or 

(2) would impose an undue burden on this is-
suer, having due regard to the public interest 
and the interests of investors. 

(d) Exemptions in public interest 

The Commission may, by rules or regulations 
upon its own motion, or by order on application 
by an interested person, exempt conditionally or 
unconditionally any person, registration state-
ment, indenture, security or transaction, or any 
class or classes of persons, registration state-
ments, indentures, securities, or transactions, 
from any one or more of the provisions of this 
subchapter, if and to the extent that such ex-
emption is necessary or appropriate in the pub-
lic interest and consistent with the protection 
of investors and the purposes fairly intended by 
this subchapter. The Commission shall by rules 
and regulations determine the procedures under 
which an exemption under this subsection shall 
be granted, and may, in its sole discretion, de-
cline to entertain any application for an order of 
exemption under this subsection. 

(e) Securities issued by small investment com-
pany 

The Commission may from time to time by its 
rules and regulations, and subject to such terms 
and conditions as may be prescribed herein, add 
to the securities exempted as provided in this 
section any class of securities issued by a small 
business investment company under the Small 
Business Investment Act of 1958 [15 U.S.C. 661 et 
seq.] if it finds, having regard to the purposes of 
that Act, that the enforcement of this sub-
chapter with respect to such securities is not 
necessary in the public interest and for the pro-
tection of investors. 

(May 27, 1933, ch. 38, title III, § 304, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1153; amended Aug. 10, 
1954, ch. 667, title III, § 302, 68 Stat. 687; Pub. L. 
85–699, title III, § 307(b), Aug. 21, 1958, 72 Stat. 694; 
Pub. L. 86–760, Sept. 13, 1960, 74 Stat. 902; Pub. L. 
89–754, title V, § 504(b), Nov. 3, 1966, 80 Stat. 1278; 
Pub. L. 91–567, § 6(c), Dec. 22, 1970, 84 Stat. 1499; 
Pub. L. 96–477, title III, § 302, Oct. 21, 1980, 94 
Stat. 2291; Pub. L. 101–550, title IV, § 403, Nov. 15, 
1990, 104 Stat. 2722; Pub. L. 104–290, title V, 
§ 508(e), Oct. 11, 1996, 110 Stat. 3448; Pub. L. 
105–353, title III, § 301(e)(2), Nov. 3, 1998, 112 Stat. 
3237.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. 

(a)(4), (5), and (10), is act May 27, 1933, ch. 38, title I, 48 

Stat. 74, as amended, which is classified generally to 

subchapter I (§ 77a et seq.) of this chapter. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 
The National Housing Act, referred to in subsec. 

(a)(5), is act June 27, 1934, ch. 847, 48 Stat. 1246, as 

amended, which is classified generally to chapter 13 

(§ 1701 et seq.) of Title 12, Banks and Banking. Provi-

sions of that act relating to insurance of mortgages are 

contained in section 1707 et seq. of Title 12. Title XI of 

the National Housing Act, is classified to subchapter 

IX–B (§ 1749aaa et seq.) of chapter 13 of Title 12. For 

complete classification of this Act to the Code, see Ref-

erences in Text note set out under section 1701 of Title 

12 and Tables. 
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Paragraph (11) of section 2 of the Securities Act of 

1933, referred to in subsec. (b), was redesignated para-

graph (11) of section 2(a) of the Act by Pub. L. 104–290, 

title I, § 106(a)(1), Oct. 11, 1996, 110 Stat. 3424, and is clas-

sified to section 77b(a)(11) of this title. 

The Small Business Investment Act of 1958, referred 

to in subsec. (e), is Pub. L. 85–699, Aug. 21, 1958, 72 Stat. 

689, as amended, which is classified principally to chap-

ter 14B (§ 661 et seq.) of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 661 of this title and Tables. 

AMENDMENTS 

1998—Subsec. (a)(4)(A). Pub. L. 105–353 substituted 

‘‘(13) of section’’ for ‘‘(14) of subsection’’. 

1996—Subsec. (a)(4)(A). Pub. L. 104–290 substituted 

‘‘(11), or (14)’’ for ‘‘or (11)’’. 

1990—Subsec. (a)(3). Pub. L. 101–550, § 403(1)(A), struck 

out par. (3) which read as follows: ‘‘any security which, 

prior to or within six months after August 3, 1939, has 

been sold or disposed of by the issuer or bona fide of-

fered to the public, but this exemption shall not apply 

to any new offering of any such security by an issuer 

subsequent to such six months;’’. 

Subsec. (a)(4)(A). Pub. L. 101–550, § 403(1)(B), struck 

out ‘‘, as heretofore amended,’’ after ‘‘1933’’. 

Subsec. (d). Pub. L. 101–550, § 403(2), added subsec. (d) 

and struck out former subsec. (d) which read as follows: 

‘‘The Commission may, on application by the issuer 

and after opportunity for hearing thereon, by order ex-

empt from any one or more of the provisions of this 

subchapter any security issued or proposed to be issued 

by a person organized and existing under the laws of a 

foreign government or a political subdivision thereof, if 

and to the extent that the Commission finds that com-

pliance with such provision or provisions is not nec-

essary in the public interest and for the protection of 

investors.’’ 

1980—Subsec. (a)(8). Pub. L. 96–477, § 302(a), sub-

stituted ‘‘an aggregate principal amount of securities 

of the same issuer greater than the figure stated in sec-

tion 3(b) of the Securities Act of 1933 limiting exemp-

tions thereunder, or such lesser amount as the Commis-

sion may establish by its rules and regulations’’ for 

‘‘more than $250,000 aggregate principal amount of any 

securities of the same issuer’’. 

Subsec. (a)(9). Pub. L. 96–477, § 302(b), substituted 

‘‘$10,000,000, or such lesser amount as the Commission 

may establish by its rules and regulations’’ for 

‘‘$1,000,000 or less’’, ‘‘more than $10,000,000’’ for ‘‘more 

than $1,000,000’’, and inserted ‘‘, or such lesser amount 

as the Commission may establish by its rules and regu-

lations’’ after ‘‘same issuer’’. 

1970—Subsec. (a)(4). Pub. L. 91–567 designated existing 

provisions as cl. (A) and added cl. (B). 

1966—Subsec. (a)(10). Pub. L. 89–754 added par. (10). 

1960—Subsec. (c). Pub. L. 86–760 inserted ‘‘or on Janu-

ary 1, 1959, such securities were outstanding’’. 

1958—Subsec. (e). Pub. L. 85–699 added subsec. (e). 

1954—Subsec. (b). Act Aug. 10, 1954, struck out ‘‘as 

heretofore amended,’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–567 applicable with respect 

to securities sold after Jan. 1, 1970, see section 6(d) of 

Pub. L. 91–567, set out as a note under section 77c of 

this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77eee, 77fff, 

77ggg of this title; title 12 section 2290. 

§ 77eee. Securities required to be registered 
under Securities Act 

(a) Information required 

Subject to the provisions of section 77ddd of 
this title, a registration statement relating to a 
security shall include the following information 
and documents, as though such inclusion were 
required by the provisions of section 7 of the Se-
curities Act of 1933 [15 U.S.C. 77g]— 

(1) such information and documents as the 
Commission may by rules and regulations pre-
scribe in order to enable the Commission to 
determine whether any person designated to 
act as trustee under the indenture under 
which such security has been or is to be issued 
is eligible to act as such under subsection (a) 
of section 77jjj of this title; and 

(2) an analysis of any provisions of such in-
denture with respect to (A) the definition of 
what shall constitute a default under such in-
denture, and the withholding of notice to the 
indenture security holders of any such default, 
(B) the authentication and delivery of the in-
denture securities and the application of the 
proceeds thereof, (C) the release or the release 
and substitution of any property subject to 
the lien of the indenture, (D) the satisfaction 
and discharge of the indenture, and (E) the 
evidence required to be furnished by the obli-
gor upon the indenture securities to the trust-
ee as to compliance with the conditions and 
covenants provided for in such indenture. 

The information and documents required by 
paragraph (1) of this subsection with respect to 
the person designated to act as indenture trust-
ee shall be contained in a separate part of such 
registration statement, which part shall be 
signed by such person. Such part of the registra-
tion statement shall be deemed to be a docu-
ment filed pursuant to this subchapter, and the 
provisions of sections 11, 12, 17, and 24 of the Se-
curities Act of 1933 [15 U.S.C. 77k, 77l, 77q, 77x] 
shall not apply to statements therein or omis-
sions therefrom. 

(b) Refusal of registration statement 

(1) Except as may be permitted by paragraph 
(2) of this subsection, the Commission shall 
issue an order prior to the effective date of reg-
istration refusing to permit such a registration 
statement to become effective, if it finds that— 

(A) the security to which such registration 
statement relates has not been or is not to be 
issued under an indenture; or 

(B) any person designated as trustee under 
such indenture is not eligible to act as such 
under subsection (a) of section 77jjj of this 
title; 

but no such order shall be issued except after no-
tice and opportunity for hearing within the peri-
ods and in the manner required with respect to 
refusal orders pursuant to section 8(b) of the Se-
curities Act of 1933 [15 U.S.C. 77h(b)]. If and 
when the Commission deems that the objections 
on which such order was based have been met, 
the Commission shall enter an order rescinding 
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such refusal order, and the registration shall be-
come effective at the time provided in section 
8(a) of the Securities Act of 1933 [15 U.S.C. 
77h(a)], or upon the date of such rescission, 
whichever shall be the later. 

(2) In the case of securities registered under 
the Securities Act of 1933 [15 U.S.C. 77a et seq.], 
which securities are eligible to be issued, of-
fered, or sold on a delayed basis by or on behalf 
of the registrant, the Commission shall not be 
required to issue an order pursuant to paragraph 
(1) of subsection (b) of this section for failure to 
designate a trustee eligible to act under sub-
section (a) of section 77jjj of this title if, in ac-
cordance with such rules and regulations as may 
be prescribed by the Commission, the issuer of 
such securities files an application for the pur-
pose of determining such trustee’s eligibility 
under subsection (a) of section 77jjj of this title. 
The Commission shall issue an order prior to the 
effective date of such application refusing to 
permit the application to become effective, if it 
finds that any person designated as trustee 
under such indenture is not eligible to act as 
such under subsection (a) of section 77jjj of this 
title, but no order shall be issued except after 
notice and opportunity for hearing within the 
periods and in the manner required with respect 
to refusal orders pursuant to section 8(b) of the 
Securities Act of 1933 [15 U.S.C. 77h(b)]. If after 
notice and opportunity for hearing the Commis-
sion issues an order under this provision, the ob-
ligor shall within 5 calendar days appoint a 
trustee meeting the requirements of subsection 
(a) of section 77jjj of this title. No such appoint-
ment shall be effective and such refusal order 
shall not be rescinded by the Commission until 
a person eligible to act as trustee under sub-
section (a) of section 77jjj of this title has been 
appointed. If no order is issued, an application 
filed pursuant to this paragraph shall be effec-
tive the tenth day after filing thereof or such 
earlier date as the Commission may determine, 
having due regard to the adequacy of informa-
tion provided therein, the public interest, and 
the protection of investors. 

(c) Information required in prospectus 

A prospectus relating to any such security 
shall include to the extent the Commission may 
prescribe by rules and regulations as necessary 
and appropriate in the public interest or for the 
protection of investors, as though such inclusion 
were required by section 10 of the Securities Act 
of 1933 [15 U.S.C. 77j], a written statement con-
taining the analysis set forth in the registration 
statement, of any indenture provisions with re-
spect to the matters specified in paragraph (2) of 
subsection (a) of this section, together with a 
supplementary analysis, prepared by the Com-
mission, of such provisions and of the effect 
thereof, if, in the opinion of the Commission, 
the inclusion of such supplementary analysis is 
necessary or appropriate in the public interest 
or for the protection of investors, and the Com-
mission so declares by order after notice and, if 
demanded by the issuer, opportunity for hearing 
thereon. Such order shall be entered prior to the 
effective date of registration, except that if op-
portunity for hearing thereon is demanded by 
the issuer such order shall be entered within a 

reasonable time after such opportunity for hear-
ing. 

(d) Applicability of other statutory provisions 

The provisions of sections 11, 12, 17, and 24 of 
the Securities Act of 1933 [15 U.S.C. 77k, 77l, 77q, 
77x], and the provisions of sections 77www and 
77yyy of this title, shall not apply to statements 
in or omissions from any analysis required 
under the provisions of this section or section 
77fff or 77ggg of this title. 

(May 27, 1933, ch. 38, title III, § 305, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1154; amended Aug. 10, 
1954, ch. 667, title III, § 303, 68 Stat. 687; Pub. L. 
101–550, title IV, § 404, Nov. 15, 1990, 104 Stat. 
2722.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. 

(b)(2), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of this chapter. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

AMENDMENTS 

1990—Subsec. (a)(1). Pub. L. 101–550, § 404(1), struck 

out ‘‘or has a conflicting interest as defined in sub-

section (b) of section 77jjj of this title’’ after ‘‘section 

77jjj of this title’’. 

Subsec. (b). Pub. L. 101–550, § 404(2), designated exist-

ing provisions as par. (1), substituted ‘‘Except as may 

be permitted by paragraph (2) of this subsection, the 

Commission shall issue’’ for ‘‘The Commission shall 

issue’’, redesignated former par. (1) as subpar. (a) and 

inserted ‘‘or’’ at end, struck out former par. (2) which 

authorized Commission to prohibit a registration state-

ment from taking effect if it finds that such indenture 

does not conform to requirements of sections 77jjj to 

77rrr of this title, redesignated former par. (3) as sub-

par. (B) and struck out ‘‘or has any conflicting interest 

as defined in subsection (b) of section 77jjj of this title’’ 

after ‘‘section 77jjj of this title’’, and added par. (2). 

1954—Subsec. (c). Act Aug. 10, 1954, authorized the 

Commission to prescribe by rule and regulation the ex-

tent to which summaries of indenture provisions must 

be contained in prospectuses. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77ccc, 77ddd, 

77fff, 77ggg, 77iii, 77jjj, 77vvv of this title. 

§ 77fff. Securities not registered under Securities 
Act 

(a) Prohibitions affecting unregistered securities 
not issued under indenture 

In the case of any security which is not reg-
istered under the Securities Act of 1933 [15 
U.S.C. 77a et seq.] and to which this subsection 
is applicable notwithstanding the provisions of 
section 77ddd of this title, unless such security 
has been or is to be issued under an indenture 
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and an application for qualification is effective 
as to such indenture, it shall be unlawful for any 
person, directly or indirectly— 

(1) to make use of any means or instruments 
of transportation or communication in inter-
state commerce or of the mails to sell such se-
curity through the use or medium of any pro-
spectus or otherwise; or 

(2) to carry or cause to be carried through 
the mails or interstate commerce, by any 
means or instruments of transportation, any 
such security for the purpose of sale or for de-
livery after sale. 

(b) Prohibitions affecting unregistered securities 
issued under indenture 

In the case of any security which is not reg-
istered under the Securities Act of 1933 [15 
U.S.C. 77a et seq.], but which has been or is to 
be issued under an indenture as to which an ap-
plication for qualification is effective, it shall be 
unlawful for any person, directly or indirectly— 

(1) to make use of any means or instruments 
of transportation or communication in inter-
state commerce or of the mails to carry or 
transmit any prospectus relating to any such 
security, unless such prospectus, to the extent 
the Commission may prescribe by rules and 
regulations as necessary and appropriate in 
the public interest or for the protection of in-
vestors, includes or is accompanied by a writ-
ten statement that contains the information 
specified in subsection (c) of section 77eee of 
this title; or 

(2) to carry or to cause to be carried through 
the mails or in interstate commerce any such 
security for the purpose of sale or for delivery 
after sale, unless, to the extent the Commis-
sion may prescribe by rules and regulations as 
necessary or appropriate in the public interest 
or for the protection of investors, accom-
panied or preceded by a written statement 
that contains the information specified in sub-
section (c) of section 77eee of this title. 

(c) Necessity of issuance under indenture; appli-
cation for qualification 

It shall be unlawful for any person, directly or 
indirectly, to make use of any means or instru-
ments of transportation or communication in 
interstate commerce or of the mails to offer to 
sell through the use or medium of any prospec-
tus or otherwise any security which is not reg-
istered under the Securities Act of 1933 [15 
U.S.C. 77a et seq.] and to which this subsection 
is applicable notwithstanding the provisions of 
section 77ddd of this title, unless such security 
has been or is to be issued under an indenture 
and an application for qualification has been 
filed as to such indenture, or while the applica-
tion is the subject of a refusal order or stop 
order or (prior to qualification) any public pro-
ceeding or examination under section 77ggg(c) of 
this title. 

(May 27, 1933, ch. 38, title III, § 306, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1155; amended Aug. 10, 
1954, ch. 667, title III, § 304, 68 Stat. 687.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsecs. (a) 

to (c), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 
(§ 77a et seq.) of this chapter. For complete classifica-
tion of this Act to the Code, see section 77a of this title 
and Tables. 

AMENDMENTS 

1954—Subsec. (b). Act Aug. 10, 1954, authorized the 
Commission to prescribe the extent to which sum-
maries of indenture provisions must be used in the sale 
of specified types of securities. 

Subsec. (c). Act Aug. 10, 1954, added subsec. (c). 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 
after Aug. 10, 1954, see note under section 77b of this 
title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 
Commission, with certain exceptions, to Chairman of 
such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 
section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77ccc, 77ddd, 
77eee, 77ggg of this title. 

§ 77ggg. Qualification of indentures covering se-
curities not required to be registered 

(a) Application; information required; availabil-
ity of information to public 

In the case of any security which is not re-
quired to be registered under the Securities Act 
of 1933 [15 U.S.C. 77a et seq.] and to which sub-
section (a) of section 77fff of this title is applica-
ble notwithstanding the provisions of section 
77ddd of this title, an application for qualifica-
tion of the indenture under which such security 
has been or is to be issued shall be filed with the 
Commission by the issuer of such security. Each 
such application shall be in such form, and shall 
be signed in such manner, as the Commission 
may by rules and regulations prescribe as nec-
essary or appropriate in the public interest or 
for the protection of investors. Each such appli-
cation shall include the information and docu-
ments required by subsection (a) of section 77eee 
of this title. The information and documents re-
quired by paragraph (1) of such subsection with 
respect to the person designated to act as inden-
ture trustee shall be contained in a separate 
part of such application, which part shall be 
signed by such person. Each such application 
shall also include such of the other information 
and documents which would be required to be 
filed in order to register such indenture security 
under the Securities Act of 1933 as the Commis-
sion may by rules and regulations prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors. An applica-
tion may be withdrawn by the applicant at any 
time prior to the effective date thereof. Subject 
to the provisions of section 77uuu of this title, 
the information and documents contained in or 
filed with any application shall be made avail-
able to the public under such regulations as the 
Commission may prescribe, and copies thereof, 
photostatic or otherwise, shall be furnished to 
every applicant therefor at such reasonable 
charge as the Commission may prescribe. 

(b) Filing of application 

The filing with the Commission of an applica-
tion, or of an amendment to an application, 
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shall be deemed to have taken place upon the re-
ceipt thereof by the Commission. 

(c) Applicability of other statutory provisions 

The provisions of section 77h of this title and 
the provisions of subsection (b) of section 77eee 
of this title shall apply with respect to every 
such application, as though such application 
were a registration statement filed pursuant to 
the provisions of the Securities Act of 1933 [15 
U.S.C. 77a et seq.]. 

(May 27, 1933, ch. 38, title III, § 307, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1156; amended Pub. L. 
107–123, § 7, Jan. 16, 2002, 115 Stat. 2397.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsecs. (a) 

and (c), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of this chapter. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

AMENDMENTS 

2002—Subsec. (b). Pub. L. 107–123 substituted ‘‘Com-

mission’’ for ‘‘Commission, but, in the case of an appli-

cation, only if it is accompanied or preceded by pay-

ment to the Commission of a filing fee in the amount 

of $100, such payment to be made in cash or by United 

States postal money order or certified or bank check, 

or in such other medium of payment as the Commission 

may authorize by rule and regulation’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–123 effective Oct. 1, 2001, 

see section 11 of Pub. L. 107–123, set out as a note under 

section 78ee of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77ccc, 77eee, 

77fff, 77iii, 77jjj, 77vvv of this title. 

§ 77hhh. Integration of procedure with Securities 
Act and other Acts 

(a) Incorporation by reference 

The Commission, by such rules and regula-
tions or orders as it deems necessary or appro-
priate in the public interest or for the protec-
tion of investors, shall authorize the filing of 
any information or documents required to be 
filed with the Commission under this sub-
chapter, or under the Securities Act of 1933 [15 
U.S.C. 77a et seq.], the Securities Exchange Act 
of 1934 [15 U.S.C. 78a et seq.], or the Public Util-
ity Holding Company Act of 1935 [15 U.S.C. 79 et 
seq.], by incorporating by reference any infor-
mation or documents on file with the Commis-
sion under this subchapter or under any such 
Act. 

(b) Consolidation of applications, reports, etc. 

The Commission, by such rules and regula-
tions or orders as it deems necessary or appro-
priate in the public interest or for the protec-
tion of investors, shall provide for the consolida-
tion of applications, reports, and proceedings 

under this subchapter with registration state-
ments, applications, reports, and proceedings 
under the Securities Act of 1933 [15 U.S.C. 77a et 
seq.], the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], or the Public Utility Holding 
Company Act of 1935 [15 U.S.C. 79 et seq.]. 

(May 27, 1933, ch. 38, title III, § 308, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1156.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsecs. (a) 

and (b), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, 

as amended, which is classified generally to subchapter 

I (§ 77a et seq.) of this chapter. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 
The Securities Exchange Act of 1934, referred to in 

subsecs. (a) and (b), is act June 6, 1934, ch. 404, 48 Stat. 

881, as amended, which is classified generally to chap-

ter 2B (§ 78a et seq.) of this title. For complete classi-

fication of this Act to the Code, see section 78a of this 

title and Tables. 
The Public Utility Holding Company Act of 1935, re-

ferred to in subsecs. (a) and (b), is act Aug. 26, 1935, ch. 

687, title I, 49 Stat. 838, as amended, which is classified 

generally to chapter 2C (§ 79 et seq.) of this title. For 

complete classification of this Act to the Code, see sec-

tion 79 of this title and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77iii. Effective time of qualification 

(a) Effective time of registration or application 
for qualification of indenture 

The indenture under which a security has been 
or is to be issued shall be deemed to have been 
qualified under this subchapter— 

(1) when registration becomes effective as to 
such security; or 

(2) when an application for the qualification 
of such indenture becomes effective, pursuant 
to section 77ggg of this title. 

(b) Stop orders after effective time of qualifica-
tion 

After qualification has become effective as to 
the indenture under which a security has been 
or is to be issued, no stop order shall be issued 
pursuant to section 77h(d) of this title, suspend-
ing the effectiveness of the registration state-
ment relating to such security or of the applica-
tion for qualification of such indenture, except 
on one or more of the grounds specified in sec-
tion 77h of this title, or the failure of the issuer 
to file an application as provided for by section 
77eee(b)(2) of this title. 

(c) Effect of subsequent rule or regulation on 
qualification 

The making, amendment, or rescission of a 
rule, regulation, or order under the provisions of 
this subchapter (except to the extent authorized 
by subsection (a) of section 77nnn of this title 
with respect to rules and regulations prescribed 
pursuant to such subsection) shall not affect the 
qualification, form, or interpretation of any in-
denture as to which qualification became effec-
tive prior to the making, amendment, or rescis-
sion of such rule, regulation, or order. 
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(d) Liability of trustee under qualified indenture 

No trustee under an indenture which has been 
qualified under this subchapter shall be subject 
to any liability because of any failure of such in-
denture to comply with any of the provisions of 
this subchapter, or any rule, regulation, or order 
thereunder. 

(e) Power of Commission to conduct investiga-
tion 

Nothing in this subchapter shall be construed 
as empowering the Commission to conduct an 
investigation or other proceeding for the pur-
pose of determining whether the provisions of an 
indenture which has been qualified under this 
subchapter are being complied with, or to en-
force such provisions. 

(May 27, 1933, ch. 38, title III, § 309, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1157; amended Pub. L. 
101–550, title IV, § 405, Nov. 15, 1990, 104 Stat. 
2723.) 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–550 inserted before pe-

riod at end ‘‘, or the failure of the issuer to file an ap-

plication as provided for by section 77eee(b)(2) of this 

title’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77jjj. Eligibility and disqualification of trustee 

(a) Persons eligible for appointment as trustee 

(1) There shall at all times be one or more 
trustees under every indenture qualified or to be 
qualified pursuant to this subchapter, at least 
one of whom shall at all times be a corporation 
organized and doing business under the laws of 
the United States or of any State or Territory 
or of the District of Columbia or a corporation 
or other person permitted to act as trustee by 
the Commission (referred to in this subchapter 
as the institutional trustee), which (A) is au-
thorized under such laws to exercise corporate 
trust powers, and (B) is subject to supervision or 
examination by Federal, State, Territorial, or 
District of Columbia authority. The Commission 
may, pursuant to such rules and regulations as 
it may prescribe, or by order on application, per-
mit a corporation or other person organized and 
doing business under the laws of a foreign gov-
ernment to act as sole trustee under an inden-
ture qualified or to be qualified pursuant to this 
subchapter, if such corporation or other person 
(i) is authorized under such laws to exercise cor-
porate trust powers, and (ii) is subject to super-
vision or examination by authority of such for-
eign government or a political subdivision 
thereof substantially equivalent to supervision 
or examination applicable to United States in-
stitutional trustees. In prescribing such rules 
and regulations or making such order, the Com-
mission shall consider whether under such laws, 
a United States institutional trustee is eligible 
to act as sole trustee under an indenture relat-
ing to securities sold within the jurisdiction of 
such foreign government. 

(2) Such institution 1 trustee shall have at all 
times a combined capital and surplus of a speci-
fied minimum amount, which shall not be less 
than $150,000. If such institutional trustee pub-
lishes reports of condition at least annually, 
pursuant to law or to the requirements of said 
supervising or examining authority, the inden-
ture may provide that, for the purposes of this 
paragraph, the combined capital and surplus of 
such trustee shall be deemed to be its combined 
capital and surplus as set forth in its most re-
cent report of condition so published. 

(3) If the indenture to be qualified requires or 
permits the appointment of one or more co- 
trustees in addition to such institutional trust-
ee, the rights, powers, duties, and obligations 
conferred or imposed upon the trustees or any of 
them shall be conferred or imposed upon and ex-
ercised or performed by such institutional trust-
ee, or such institutional trustee and such co- 
trustees jointly, except to the extent that under 
any law of any jurisdiction in which any par-
ticular act or acts are to be performed, such in-
stitutional trustee shall be incompetent or un-
qualified to perform such act or acts, in which 
event such rights, powers, duties, and obliga-
tions shall be exercised and performed by such 
co-trustees. 

(4) In the case of certificates of interest or par-
ticipation, the indenture trustee or trustees 
shall have the legal power to exercise all of the 
rights, powers, and privileges of a holder of the 
security or securities in which such certificates 
evidence an interest or participation. 

(5) No obligor upon the indenture securities or 
person directly or indirectly controlling, con-
trolled by, or under common control with such 
obligor shall serve as trustee upon such inden-
ture securities. 

(b) Disqualification of trustee 

If any indenture trustee has or shall acquire 
any conflicting interest as hereinafter defined— 

(i) then, within 90 days after ascertaining 
that it has such conflicting interest, and if the 
default (as defined in the next sentence) to 
which such conflicting interest relates has not 
been cured or duly waived or otherwise elimi-
nated before the end of such 90-day period, 
such trustee shall either eliminate such con-
flicting interest or, except as otherwise pro-
vided below in this subsection, resign, and the 
obligor upon the indenture securities shall 
take prompt steps to have a successor ap-
pointed in the manner provided in the inden-
ture; 

(ii) in the event that such trustee shall fail 
to comply with the provisions of clause (i) of 
this subsection, such trustee shall, within 10 
days after the expiration of such 90-day period, 
transmit notice of such failure to the inden-
ture security holders in the manner and to the 
extent provided in subsection (c) of section 
77mmm of this title; and 

(iii) subject to the provisions of subsection 
(e) of section 77ooo of this title, unless such 
trustee’s duty to resign is stayed as provided 
below in this subsection, any security holder 
who has been a bona fide holder of indenture 
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securities for at least six months may, on be-
half of himself and all others similarly situ-
ated, petition any court of competent jurisdic-
tion for the removal of such trustee, and the 
appointment of a successor, if such trustee 
fails, after written request thereof by such 
holder to comply with the provisions of clause 
(i) of this subsection. 

For the purposes of this subsection, an inden-
ture trustee shall be deemed to have a conflict-
ing interest if the indenture securities are in de-
fault (as such term is defined in such indenture, 
but exclusive of any period of grace or require-
ment of notice) and— 

(1) such trustee is trustee under another in-
denture under which any other securities, or 
certificates of interest or participation in any 
other securities, of an obligor upon the inden-
ture securities are outstanding or is trustee 
for more than one outstanding series of securi-
ties, as hereafter defined, under a single inden-
ture of an obligor, unless— 

(A) the indenture securities are collateral 
trust notes under which the only collateral 
consists of securities issued under such other 
indenture, 

(B) such other indenture is a collateral 
trust indenture under which the only collat-
eral consists of indenture securities, or 

(C) such obligor has no substantial un-
mortgaged assets and is engaged primarily 
in the business of owning, or of owning and 
developing and/or operating, real estate, and 
the indenture to be qualified and such other 
indenture are secured by wholly separate 
and distinct parcels of real estate: 

Provided, That the indenture to be qualified 
shall automatically be deemed (unless it is ex-
pressly provided therein that such provision is 
excluded) to contain a provision excluding 
from the operation of this paragraph other se-
ries under such indenture, and any other in-
denture or indentures under which other secu-
rities, or certificates of interest or participa-
tion in other securities, of such an obligor are 
outstanding, if— 

(i) the indenture to be qualified and any 
such other indenture or indentures (and all 
series of securities issuable thereunder) are 
wholly unsecured and rank equally, and such 
other indenture or indentures (and such se-
ries) are specifically described in the inden-
ture to be qualified or are thereafter quali-
fied under this subchapter, unless the Com-
mission shall have found and declared by 
order pursuant to subsection (b) of section 
77eee of this title or subsection (c) of section 
77ggg of this title that differences exist be-
tween the provisions of the indenture (or 
such series) to be qualified and the provi-
sions of such other indenture or indentures 
(or such series) which are so likely to in-
volve a material conflict of interest as to 
make it necessary in the public interest or 
for the protection of investors to disqualify 
such trustee from acting as such under one 
of such indentures, or 

(ii) the issuer shall have sustained the bur-
den of proving, on application to the Com-
mission and after opportunity for hearing 

thereon, that trusteeship under the inden-
ture to be qualified and such other indenture 
or under more than one outstanding series 
under a single indenture is not so likely to 
involve a material conflict of interest as to 
make it necessary in the public interest or 
for the protection of investors to disqualify 
such trustee from acting as such under one 
of such indentures or with respect to such 
series; 

(2) such trustee or any of its directors or ex-
ecutive officers is an underwriter for an obli-
gor upon the indenture securities; 

(3) such trustee directly or indirectly con-
trols or is directly or indirectly controlled by 
or is under direct or indirect common control 
with an underwriter for an obligor upon the 
indenture securities; 

(4) such trustee or any of its directors or ex-
ecutive officers is a director, officer, partner, 
employee, appointee, or representative of an 
obligor upon the indenture securities, or of an 
underwriter (other than the trustee itself) for 
such an obligor who is currently engaged in 
the business of underwriting, except that— 

(A) one individual may be a director and/or 
an executive officer of the trustee and a di-
rector and/or an executive officer of such ob-
ligor, but may not be at the same time an 
executive officer of both the trustee and of 
such obligor, 

(B) if and so long as the number of direc-
tors of the trustee in office is more than 
nine, one additional individual may be a di-
rector and/or an executive officer of the 
trustee and a director of such obligor, and 

(C) such trustee may be designated by any 
such obligor or by any underwriter for any 
such obligor, to act in the capacity of trans-
fer agent, registrar, custodian, paying agent, 
fiscal agent, escrow agent, or depositary, or 
in any other similar capacity, or, subject to 
the provisions of paragraph (1) of this sub-
section, to act as trustee, whether under an 
indenture or otherwise; 

(5) 10 per centum or more of the voting secu-
rities of such trustee is beneficially owned ei-
ther by an obligor upon the indenture securi-
ties or by any director, partner or executive 
officer thereof, or 20 per centum or more of 
such voting securities is beneficially owned, 
collectively by any two or more of such per-
sons; or 10 per centum or more of the voting 
securities of such trustee is beneficially owned 
either by an underwriter for any such obligor 
or by any director, partner, or executive offi-
cer thereof, or is beneficially owned, collec-
tively, by any two or more such persons; 

(6) such trustee is the beneficial owner of, or 
holds as collateral security for an obligation 
which is in default as hereinafter defined— 

(A) 5 per centum or more of the voting se-
curities, or 10 per centum or more of any 
other class of security, of an obligor upon 
the indenture securities, not including in-
dentures 2 securities and securities issued 
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under any other indenture under which such 
trustee is also trustee, or 

(B) 10 per centum or more of any class of 
security of an underwriter for any such obli-
gor; 

(7) such trustee is the beneficial owner of, or 
holds as collateral security for an obligation 
which is in default as hereinafter defined, 5 per 
centum or more of the voting securities of any 
person who, to the knowledge of the trustee, 
owns 10 per centum or more of the voting secu-
rities of, or controls directly or indirectly or 
is under direct or indirect common control 
with, an obligor upon the indenture securities; 

(8) such trustee is the beneficial owner of, or 
holds as collateral security for an obligation 
which is in default as hereinafter defined, 10 
per centum or more of any class of security of 
any person who, to the knowledge of the trust-
ee, owns 50 per centum or more of the voting 
securities of an obligor upon the indenture se-
curities; 

(9) such trustee owns, on the date of default 
upon the indenture securities (as such term is 
defined in such indenture but exclusive of any 
period of grace or requirement of notice) or 
any anniversary of such default while such de-
fault upon the indenture securities remains 
outstanding, in the capacity of executor, ad-
ministrator, testamentary or inter vivos 
trustee, guardian, committee or conservator, 
or in any other similar capacity, an aggregate 
of 25 per centum or more of the voting securi-
ties, or of any class of security, of any person, 
the beneficial ownership of a specified percent-
age of which would have constituted a con-
flicting interest under paragraph (6), (7), or (8) 
of this subsection. As to any such securities of 
which the indenture trustee acquired owner-
ship through becoming executor, adminis-
trator or testamentary trustee of an estate 
which include them, the provisions of the pre-
ceding sentence shall not apply for a period of 
not more than 2 years from the date of such 
acquisition, to the extent that such securities 
included in such estate do not exceed 25 per 
centum of such voting securities or 25 per cen-
tum of any such class of security. Promptly 
after the dates of any such default upon the 
indenture securities and annually in each suc-
ceeding year that the indenture securities re-
main in default the trustee shall make a check 
of its holding of such securities in any of the 
above-mentioned capacities as of such dates. If 
the obligor upon the indenture securities fails 
to make payment in full of principal or inter-
est under such indenture when and as the 
same becomes due and payable, and such fail-
ure continues for 30 days thereafter, the trust-
ee shall make a prompt check of its holdings 
of such securities in any of the above-men-
tioned capacities as of the date of the expira-
tion of such 30-day period, and after such date, 
notwithstanding the foregoing provisions of 
this paragraph, all such securities so held by 
the trustee, with sole or joint control over 
such securities vested in it, shall be considered 
as though beneficially owned by such trustee, 
for the purposes of paragraphs (6), (7), and (8) 
of this subsection; or 

(10) except under the circumstances de-
scribed in paragraphs 3 (1), (3), (4), (5) or (6) of 
section 77kkk(b) of this title, the trustee shall 
be or shall become a creditor of the obligor. 

For purposes of paragraph (1) of this sub-
section, and of section 77ppp(a) of this title, the 
term ‘‘series of securities’’ or ‘‘series’’ means a 
series, class or group of securities issuable under 
an indenture pursuant to whose terms holders of 
one such series may vote to direct the indenture 
trustee, or otherwise take action pursuant to a 
vote of such holders, separately from holders of 
another such series: Provided, That ‘‘series of se-
curities’’ or ‘‘series’’ shall not include any series 
of securities issuable under an indenture if all 
such series rank equally and are wholly unse-
cured. 

The specification of percentages in paragraphs 
(5) to (9), inclusive, of this subsection shall not 
be construed as indicating that the ownership of 
such percentages of the securities of a person is 
or is not necessary or sufficient to constitute di-
rect or indirect control for the purposes of para-
graph (3) or (7) of this subsection. 

For the purposes of paragraphs (6), (7), (8), and 
(9) of this subsection— 

(A) the terms ‘‘security’’ and ‘‘securities’’ 
shall include only such securities as are gener-
ally known as corporate securities, but shall 
not include any note or other evidence of in-
debtedness issued to evidence an obligation to 
repay moneys lent to a person by one or more 
banks, trust companies, or banking firms, or 
any certificate of interest or participation in 
any such note or evidence of indebtedness; 

(B) an obligation shall be deemed to be in de-
fault when a default in payment of principal 
shall have continued for thirty days or more, 
and shall not have been cured; and 

(C) the indenture trustee shall not be 
deemed the owner or holder of (i) any security 
which it holds as collateral security (as trust-
ee or otherwise) for any obligation which is 
not in default as above defined, or (ii) any se-
curity which it holds as collateral security 
under the indenture to be qualified, irrespec-
tive of any default thereunder, or (iii) any se-
curity which it holds as agent for collection, 
or as custodian, escrow agent or depositary, or 
in any similar representative capacity. 

For the purposes of this subsection, the term 
‘‘underwriter’’ when used with reference to an 
obligor upon the indenture securities means 
every person who, within one year prior to the 
time as of which the determination is made, was 
an underwriter of any security of such obligor 
outstanding at the time of the determination. 

Except in the case of a default in the payment 
of the principal of or interest on any indenture 
security, or in the payment of any sinking or 
purchase fund installment, the indenture trust-
ee shall not be required to resign as provided by 
this subsection if such trustee shall have sus-
tained the burden of proving, on application to 
the Commission and after opportunity for hear-
ing thereon, that— 

(i) the default under the indenture may be 
cured or waived during a reasonable period 
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and under the procedures described in such ap-
plication, and 

(ii) a stay of the trustee’s duty to resign will 
not be inconsistent with the interests of hold-
ers of the indenture securities. The filing of 
such an application shall automatically stay 
the performance of the duty to resign until the 
Commission orders otherwise. 

Any resignation of an indenture trustee shall 
become effective only upon the appointment of a 
successor trustee and such successor’s accept-
ance of such an appointment. 

(c) Applicability of section 

The Public Utility Holding Company Act of 
1935 [15 U.S.C. 79 et seq.] shall not be held to es-
tablish or authorize the establishment of any 
standards regarding the eligibility and qualifica-
tions of any trustee or prospective trustee under 
an indenture to be qualified under this sub-
chapter, or regarding the provisions to be in-
cluded in any such indenture with respect to the 
eligibility and qualifications of the trustee 
thereunder, other than those established by the 
provisions of this section. 

(May 27, 1933, ch. 38, title III, § 310, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1157; amended Pub. L. 
101–550, title IV, §§ 406–408, Nov. 15, 1990, 104 Stat. 
2723, 2724.) 

REFERENCES IN TEXT 

The Public Utility Holding Company Act of 1935, re-

ferred to in subsec. (c), is act Aug. 26, 1935, ch. 687, title 

I, 49 Stat. 838, as amended, which is classified generally 

to chapter 2C (§ 79 et seq.) of this title. For complete 

classification of this Act to the Code, see section 79 of 

this title and Tables. 

AMENDMENTS 

1990—Subsec. (a)(1). Pub. L. 101–550, § 406(1)–(4), sub-

stituted ‘‘There shall’’ for ‘‘The indenture to be quali-

fied shall require that there shall’’, and ‘‘under every 

indenture qualified or to be qualified pursuant to this 

subchapter’’ for ‘‘thereunder’’, inserted ‘‘or a corpora-

tion or other person permitted to act as trustee by the 

Commission’’ before ‘‘(referred to’’, and inserted at end 

‘‘The Commission may, pursuant to such rules and reg-

ulations as it may prescribe, or by order on application, 

permit a corporation or other person organized and 

doing business under the laws of a foreign government 

to act as sole trustee under an indenture qualified or to 

be qualified pursuant to this subchapter, if such cor-

poration or other person (i) is authorized under such 

laws to exercise corporate trust powers, and (ii) is sub-

ject to supervision or examination by authority of such 

foreign government or a political subdivision thereof 

substantially equivalent to supervision or examination 

applicable to United States institutional trustees. In 

prescribing such rules and regulations or making such 

order, the Commission shall consider whether under 

such laws, a United States institutional trustee is eligi-

ble to act as sole trustee under an indenture relating to 

securities sold within the jurisdiction of such foreign 

government.’’ 

Subsec. (a)(2). Pub. L. 101–550, § 406(5), which directed 

the substitution of ‘‘Such institution’’ for ‘‘The inden-

ture to be qualified shall require that such institu-

tion’’, was executed by making the substitution for 

‘‘The indenture to be qualified shall require that such 

institutional’’, as the probable intent of Congress. 

Subsec. (a)(3). Pub. L. 101–550, § 406(6), struck out 

‘‘such indenture shall provide that’’ before ‘‘the 

rights’’. 

Subsec. (a)(4). Pub. L. 101–550, § 406(7), (8), struck out 

‘‘the indenture to be qualified shall require that’’ be-

fore ‘‘the indenture’’ and inserted ‘‘shall’’ after ‘‘trust-

ee or trustees’’. 
Subsec. (a)(5). Pub. L. 101–550, § 407, added par. (5). 
Subsec. (b). Pub. L. 101–550, § 408, amended subsec. (b) 

generally. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77eee, 77mmm, 

77rrr, 77sss, 77uuu of this title. 

§ 77kkk. Preferential collection of claims against 
obligor 

(a) Trustee as creditor of obligor 

Subject to the provisions of subsection (b) of 
this section, if the indenture trustee shall be, or 
shall become, a creditor, directly or indirectly, 
secured or unsecured, of an obligor upon the in-
denture securities, within three months prior to 
a default as defined in the last paragraph of this 
subsection, or subsequent to such a default, 
then, unless and until such default shall be 
cured, such trustee shall set apart and hold in a 
special account for the benefit of the trustee in-
dividually and the indenture security holders— 

(1) an amount equal to any and all reduc-
tions in the amount due and owing upon any 
claim as such creditor in respect of principal 
or interest, effected after the beginning of 
such three months’ period and valid as against 
such obligor and its other creditors, except 
any such reduction resulting from the receipt 
or disposition of any property described in 
paragraph (2) of this subsection, or from the 
exercise of any right of setoff which the trust-
ee could have exercised if a petition in bank-
ruptcy had been filed by or against such obli-
gor upon the date of such default; and 

(2) all property received in respect of any 
claim as such creditor, either as security 
therefor, or in satisfaction or composition 
thereof, or otherwise, after the beginning of 
such three months’ period, or an amount equal 
to the proceeds of any such property, if dis-
posed of, subject, however, to the rights, if 
any, of such obligor and its other creditors in 
such property or such proceeds. 

Nothing herein contained shall affect the right 
of the indenture trustee— 

(A) to retain for its own account (i) pay-
ments made on account of any such claim by 
any person (other than such obligor) who is 
liable thereon, and (ii) the proceeds of the 
bona fide sale of any such claim by the trustee 
to a third person, and (iii) distributions made 
in cash, securities, or other property in re-
spect of claims filed against such obligor in 
bankruptcy or receivership or in proceedings 
for reorganization pursuant to the Bankruptcy 
Act or applicable State law; 

(B) to realize, for its own account, upon any 
property held by it as security for any such 
claim, if such property was so held prior to the 
beginning of such three months’ period; 

(C) to realize, for its own account, but only 
to the extent of the claim hereinafter men-
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tioned, upon any property held by it as secu-
rity for any such claim, if such claim was cre-
ated after the beginning of such three months’ 
period and such property was received as secu-
rity therefor simultaneously with the creation 
thereof, and if the trustee shall sustain the 
burden of proving that at the time such prop-
erty was so received the trustee had no reason-
able cause to believe that a default as defined 
in the last paragraph of this subsection would 
occur within three months; or 

(D) to receive payment on any claim referred 
to in paragraph (B) or (C) of this subsection, 
against the release of any property held as se-
curity for such claim as provided in said para-
graph (B) or (C), as the case may be, to the ex-
tent of the fair value of such property. 

For the purposes of paragraphs (B), (C), and (D) 
of this subsection, property substituted after the 
beginning of such three months’ period for prop-
erty held as security at the time of such substi-
tution shall, to the extent of the fair value of 
the property released, have the same status as 
the property released, and, to the extent that 
any claim referred to in any of such paragraphs 
is created in renewal of or in substitution for or 
for the purpose of repaying or refunding any pre-
existing claim of the indenture trustee as such 
creditor, such claim shall have the same status 
as such preexisting claim. 

If the trustee shall be required to account, the 
funds and property held in such special account 
and the proceeds thereof shall be apportioned 
between the trustee and the indenture security 
holders in such manner that the trustee and the 
indenture security holders realize, as a result of 
payments from such special account and pay-
ments of dividends on claims filed against such 
obligor in bankruptcy or receivership or in pro-
ceedings for reorganization pursuant to the 
Bankruptcy Act or applicable State law, the 
same percentage of their respective claims, fig-
ured before crediting to the claim of the trustee 
anything on account of the receipt by it from 
such obligor of the funds and property in such 
special account and before crediting to the re-
spective claims of the trustee and the indenture 
security holders dividends on claims filed 
against such obligor in bankruptcy or receiver-
ship or in proceedings for reorganization pursu-
ant to the Bankruptcy Act or applicable State 
law, but after crediting thereon receipts on ac-
count of the indebtedness represented by their 
respective claims from all sources other than 
from such dividends and from the funds and 
property so held in such special account. As used 
in this paragraph, with respect to any claim, the 
term ‘‘dividends’’ shall include any distribution 
with respect to such claim, in bankruptcy or re-
ceivership or in proceedings for reorganization 
pursuant to the Bankruptcy Act or applicable 
State law, whether such distribution is made in 
cash, securities, or other property, but shall not 
include any such distribution with respect to 
the secured portion, if any, of such claim. The 
court in which such bankruptcy, receivership, or 
proceeding for reorganization is pending shall 
have jurisdiction (i) to apportion between the 
indenture trustee and the indenture security 
holders, in accordance with the provisions of 
this paragraph, the funds and property held in 

such special account and the proceeds thereof, 
or (ii) in lieu of such apportionment, in whole or 
in part, to give to the provisions of this para-
graph due consideration in determining the fair-
ness of the distributions to be made to the in-
denture trustee and the indenture security hold-
ers with respect to their respective claims, in 
which event it shall not be necessary to liq-
uidate or to appraise the value of any securities 
or other property held in such special account or 
as security for any such claim, or to make a spe-
cific allocation of such distributions as between 
the secured and unsecured portions of such 
claims, or otherwise to apply the provisions of 
this paragraph as a mathematical formula. 

Any indenture trustee who has resigned or 
been removed after the beginning of such three 
months’ period shall be subject to the provisions 
of this subsection as though such resignation or 
removal had not occurred. Any indenture trust-
ee who has resigned or been removed prior to 
the beginning of such three months’ period shall 
be subject to the provisions of this subsection if 
and only if the following conditions exist— 

(i) the receipt of property or reduction of 
claim which would have given rise to the obli-
gation to account, if such indenture trustee 
had continued as trustee, occurred after the 
beginning of such three months’ period; and 

(ii) such receipt of property or reduction of 
claim occurred within three months after such 
resignation or removal. 

As used in this subsection, the term ‘‘default’’ 
means any failure to make payment in full of 
principal or interest, when and as the same be-
comes due and payable, under any indenture 
which has been qualified under this subchapter, 
and under which the indenture trustee is trustee 
and the person of whom the indenture trustee is 
directly or indirectly a creditor is an obligor; 
and the term ‘‘indenture security holder’’ means 
all holders of securities outstanding under any 
such indenture under which any such default ex-
ists. In any case commenced under the Bank-
ruptcy Act of July 1, 1898, or any amendment 
thereto enacted prior to November 6, 1978, all 
references to periods of three months shall be 
deemed to be references to periods of four 
months. 

(b) Exclusion of creditor relationship arising 
from specified classes 

The indenture to be qualified shall automati-
cally be deemed (unless it is expressly provided 
therein that any such provision is excluded) to 
contain provisions excluding from the operation 
of subsection (a) of this section a creditor rela-
tionship arising from— 

(1) the ownership or acquisition of securities 
issued under any indenture, or any security or 
securities having a maturity of one year or 
more at the time of acquisition by the inden-
ture trustee; 

(2) advances authorized by a receivership or 
bankruptcy court of competent jurisdiction, 
or by the indenture, for the purpose of preserv-
ing the property subject to the lien of the in-
denture or of discharging tax liens or other 
prior liens or encumbrances on the trust es-
tate, if notice of such advance and of the cir-
cumstances surrounding the making thereof is 



Page 146 TITLE 15—COMMERCE AND TRADE § 77lll 

1 See References in Text note below. 

given to the indenture security holders, at the 
time and in the manner provided in the inden-
ture; 

(3) disbursements made in the ordinary 
course of business in the capacity of trustee 
under an indenture, transfer agent, registrar, 
custodian, paying agent, fiscal agent or depos-
itary, or other similar capacity; 

(4) an indebtedness created as a result of 
services rendered or premises rented; or an in-
debtedness created as a result of goods or se-
curities sold in a cash transaction as defined 
in the indenture; 

(5) the ownership of stock or of other securi-
ties of a corporation organized under the pro-
visions of section 25(a) 1 of the Federal Reserve 
Act, as amended [12 U.S.C. 611 et seq.], which 
is directly or indirectly a creditor of an obli-
gor upon the indenture securities; or 

(6) the acquisition, ownership, acceptance, 
or negotiation of any drafts, bills of exchange, 
acceptances, or obligations which fall within 
the classification of self-liquidating paper as 
defined in the indenture. 

(c) Issue or sale of securities by registered hold-
ing company 

In the exercise by the Commission of any ju-
risdiction under the Public Utility Holding Com-
pany Act of 1935 [15 U.S.C. 79 et seq.] regarding 
the issue or sale, by any registered holding com-
pany or a subsidiary company thereof, of any se-
curity of such issuer or seller or of any other 
company to a person which is trustee under an 
indenture or indentures of such issuer or seller 
or other company, or of a subsidiary or associate 
company or affiliate of such issuer or seller or 
other company (whether or not such indenture 
or indentures are qualified or to be qualified 
under this subchapter), the fact that such trust-
ee will thereby become a creditor, directly or in-
directly, of any of the foregoing shall not con-
stitute a ground for the Commission taking ad-
verse action with respect to any application or 
declaration, or limiting the scope of any rule or 
regulation which would otherwise permit such 
transaction to take effect; but in any case in 
which such trustee is trustee under an indenture 
of the company of which it will thereby become 
a creditor, or of any subsidiary company there-
of, this subsection shall not prevent the Com-
mission from requiring (if such requirement 
would be authorized under the provisions of the 
Public Utility Holding Company Act of 1935) 
that such trustee, as such, shall effectively and 
irrevocably agree in writing, for the benefit of 
the holders from time to time of the securities 
from time to time outstanding under such in-
denture, to be bound by the provisions of this 
section, subsection (c) of section 77ooo of this 
title, and, in case of default (as such term is de-
fined in such indenture), subsection (d) of sec-
tion 77ooo of this title, as fully as though such 
provisions were included in such indenture. For 
the purposes of this subsection the terms ‘‘reg-
istered holding company’’, ‘‘subsidiary com-
pany’’, ‘‘associate company’’, and ‘‘affiliate’’ 
shall have the respective meanings assigned to 
such terms in section 2(a) of the Public Utility 
Holding Company Act of 1935 [15 U.S.C. 79b(a)]. 

(May 27, 1933, ch. 38, title III, § 311, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1161; amended Pub. L. 
101–550, title IV, § 409, Nov. 15, 1990, 104 Stat. 
2728.) 

REFERENCES IN TEXT 

The Bankruptcy Act, referred to in subsec. (a), is act 

July 1, 1898, ch. 541, 30 Stat. 544, as amended, which was 

classified generally to former Title 11, Bankruptcy. The 

Act was repealed effective Oct. 1, 1979, by Pub. L. 95–598, 

§§ 401(a), 402(a), Nov. 6, 1978, 92 Stat. 2682, section 101 of 

which enacted revised Title 11. 

Section 25(a) of the Federal Reserve Act, as amended, 

referred to in subsec. (b)(5), which is classified to sub-

chapter II (§ 611 et seq.) of chapter 6 of Title 12, Banks 

and Banking, was renumbered section 25A of that act 

by Pub. L. 102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 

Stat. 2281. 

The Public Utility Holding Company Act of 1935, re-

ferred to subsec. (c), is act Aug. 26, 1935, ch. 687, title I, 

49 Stat. 838, as amended, which is classified generally 

to chapter 2C (§ 79 et seq.) of this title. For complete 

classification of this Act to the Code, see section 79 of 

this title and Tables. 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550, § 409(1)–(4), struck 

out ‘‘the indenture to be qualified shall provide that’’ 

before ‘‘if’’ in first par., substituted ‘‘If’’ for ‘‘The in-

denture to be qualified shall provide that, if’’ in third 

par., substituted ‘‘three months’’ for ‘‘four months’’ 

and ‘‘three months’ ’’ for ‘‘four months’ ’’ wherever ap-

pearing, and inserted at end ‘‘In any case commenced 

under the Bankruptcy Act of July 1, 1898, or any 

amendment thereto enacted prior to November 6, 1978, 

all references to periods of three months shall be 

deemed to be references to periods of four months.’’ 

Subsec. (b). Pub. L. 101–550, § 409(5), substituted ‘‘shall 

automatically be deemed (unless it is expressly pro-

vided therein that any such provision is excluded) to’’ 

for ‘‘may’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77jjj, 77mmm, 

77rrr, 77sss of this title. 

§ 77lll. Bondholders’ lists 

(a) Periodic filing of information by obligor with 
trustee 

Each obligor upon the indenture securities 
shall furnish or cause to be furnished to the in-
stitutional trustee thereunder at stated inter-
vals of not more than six months, and at such 
other times as such trustee may request in writ-
ing, all information in the possession or control 
of such obligor, or of any of its paying agents, as 
to the names and addresses of the indenture se-
curity holders, and requiring such trustee to 
preserve, in as current a form as is reasonably 
practicable, all such information so furnished to 
it or received by it in the capacity of paying 
agent. 

(b) Access of information to security holders 

Within five business days after the receipt by 
the institutional trustee of a written applica-
tion by any three or more indenture security 
holders stating that the applicants desire to 
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communicate with other indenture security 
holders with respect to their rights under such 
indenture or under the indenture securities, and 
accompanied by a copy of the form of proxy or 
other communication which such applicants 
propose to transmit, and by reasonable proof 
that each such applicant has owned an indenture 
security for a period of at least six months pre-
ceding the date of such application, such insti-
tutional trustee shall, at its election, either— 

(1) afford to such applicants access to all in-
formation so furnished to or received by such 
trustee; or 

(2) inform such applicants as to the approxi-
mate number of indenture security holders ac-
cording to the most recent information so fur-
nished to or received by such trustee, and as 
to the approximate cost of mailing to such in-
denture security holders the form of proxy or 
other communication, if any, specified in such 
application. 

If such trustee shall elect not to afford to such 
applicants access to such information, such 
trustee shall, upon the written request of such 
applicants, mail to all such indenture security 
holders copies of the form of proxy or other 
communication which is specified in such re-
quest, with reasonable promptness after a ten-
der to such trustee of the material to be mailed 
and of payment, or provision for the payment, of 
the reasonable expenses of such mailing, unless 
within five days after such tender, such trustee 
shall mail to such applicants, and file with the 
Commission together with a copy of the mate-
rial to be mailed, a written statement to the ef-
fect that, in the opinion of such trustee, such 
mailing would be contrary to the best interests 
of the indenture security holders or would be in 
violation of applicable law. Such written state-
ment shall specify the basis of such opinion. 
After opportunity for hearing upon the objec-
tions specified in the written statement so filed, 
the Commission may, and if demanded by such 
trustee or by such applicants shall, enter an 
order either sustaining one or more of such ob-
jections or refusing to sustain any of them. If 
the Commission shall enter an order refusing to 
sustain any of such objections, or if, after the 
entry of an order sustaining one or more of such 
objections, the Commission shall find, after no-
tice and opportunity for hearing, that all objec-
tions so sustained have been met, and shall 
enter an order so declaring, such trustee shall 
mail copies of such material to all such inden-
ture security holders with reasonable prompt-
ness after the entry of such order and the re-
newal of such tender. 

(c) Disclosure of information deemed not viola-
tive of any law 

The disclosure of any such information as to 
the names and addresses of the indenture secu-
rity holders in accordance with the provisions of 
this section, regardless of the source from which 
such information was derived, shall not be 
deemed to be a violation of any existing law, or 
of any law hereafter enacted which does not spe-
cifically refer to this section, nor shall such 
trustee be held accountable by reason of mailing 
any material pursuant to a request made under 
subsection (b) of this section. 

(May 27, 1933, ch. 38, title III, § 312, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1164; amended Pub. L. 
101–550, title IV, § 410, Nov. 15, 1990, 104 Stat. 
2728.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550, § 410(1), (2), sub-

stituted ‘‘Each obligor’’ for ‘‘The indenture to be quali-

fied shall contain provisions requiring each obligor’’ 

and ‘‘indenture securities shall’’ for ‘‘indenture securi-

ties to’’. 

Subsec. (b). Pub. L. 101–550, § 410(3), substituted 

‘‘Within’’ for ‘‘The indenture to be qualified shall also 

contain provisions requiring that, within’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77ppp, 77rrr of 

this title. 

§ 77mmm. Reports by indenture trustee 

(a) Report to security holders; time; contents 

The indenture trustee shall transmit to the in-
denture security holders as hereinafter provided, 
at stated intervals of not more than 12 months, 
a brief report with respect to any of the follow-
ing events which may have occurred within the 
previous 12 months (but if no such event has oc-
curred within such period no report need be 
transmitted):— 1 

(1) any change to its eligibility and its quali-
fications under section 77jjj of this title; 

(2) the creation of or any material change to 
a relationship specified in paragraph 2 (1) 
through (10) of section 77jjj(b) of this title; 

(3) the character and amount of any ad-
vances made by it, as indenture trustee, which 
remain unpaid on the date of such report, and 
for the reimbursement of which it claims or 
may claim a lien or charge, prior to that of 
the indenture securities, on the trust estate or 
on property or funds held or collected by it as 
such trustee, if such advances so remaining 
unpaid aggregate more than one-half of 1 per 
centum of the principal amount of the inden-
ture securities outstanding on such date; 

(4) any change to the amount, interest rate, 
and maturity date of all other indebtedness 
owning to it in its individual capacity, on the 
date of such report, by the obligor upon the in-
denture securities, with a brief description of 
any property held as collateral security there-
for, except an indebtedness based upon a credi-
tor relationship arising in any manner de-
scribed in paragraphs (2), (3), (4), or (6) of sub-
section (b) of section 77kkk of this title; 

(5) any change to the property and funds 
physically in its possession as indenture trust-
ee on the date of such report; 

(6) any release, or release and substitution, 
of property subject to the lien of the indenture 
(and the consideration therefor, if any) which 
it has not previously reported; 
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(7) any additional issue of indenture securi-
ties which it has not previously reported; and 

(8) any action taken by it in the perform-
ance of its duties under the indenture which it 
has not previously reported and which in its 
opinion materially affects the indenture secu-
rities or the trust estate, except action in re-
spect of a default, notice of which has been or 
is to be withheld by it in accordance with an 
indenture provision authorized by subsection 
(b) of section 77ooo of this title. 

(b) Additional reports to security holders 

The indenture trustee shall transmit to the in-
denture security holders as hereinafter provided, 
within the times hereinafter specified, a brief 
report with respect to— 

(1) the release, or release and substitution, 
of property subject to the lien of the indenture 
(and the consideration therefor, if any) unless 
the fair value of such property, as set forth in 
the certificate or opinion required by para-
graph (1) of subsection (d) of section 77nnn of 
this title, is less than 10 per centum of the 
principal amount of indenture securities out-
standing at the time of such release, or such 
release and substitution, such report to be so 
transmitted within 90 days after such time; 
and 

(2) the character and amount of any ad-
vances made by it as such since the date of the 
last report transmitted pursuant to the provi-
sions of subsection (a) of this section (or if no 
such report has yet been so transmitted, since 
the date of execution of the indenture), for the 
reimbursement of which it claims or may 
claim a lien or charge, prior to that of the in-
denture securities, on the trust estate or on 
property or funds held or collected by it as 
such trustee, and which it has not previously 
reported pursuant to this paragraph, if such 
advances remaining unpaid at any time aggre-
gate more than 10 per centum of the principal 
amount of indenture securities outstanding at 
such time, such report to be so transmitted 
within 90 days after such time. 

(c) Additional parties to whom reports to be 
transmitted 

Reports pursuant to this section shall be 
transmitted by mail— 

(1) to all registered holders of indenture se-
curities, as the names and addresses of such 
holders appear upon the registration books of 
the obligor upon the indenture securities; 

(2) to such holders of indenture securities as 
have, within the two years preceding such 
transmission, filed their names and addresses 
with the indenture trustee for that purpose; 
and 

(3) except in the case of reports pursuant to 
subsection (b) of this section, to all holders of 
indenture securities whose names and address-
es have been furnished to or received by the 
indenture trustee pursuant to section 77lll of 
this title. 

(d) Filing of report with stock exchanges 

A copy of each such report shall, at the time 
of such transmission to indenture security hold-
ers, be filed with each stock exchange upon 
which the indenture securities are listed, and 
also with the Commission. 

(May 27, 1933, ch. 38, title III, § 313, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1165; amended Pub. L. 
101–550, title IV, §§ 411, 412, Nov. 15, 1990, 104 Stat. 
2729; Pub. L. 105–353, title III, § 301(e)(3), Nov. 3, 
1998, 112 Stat. 3237.) 

AMENDMENTS 

1998—Subsec. (a)(4). Pub. L. 105–353, § 301(e)(3)(A), in-

serted ‘‘any change to’’ before ‘‘the amount’’. 

Subsec. (a)(6). Pub. L. 105–353, § 301(e)(3)(B), struck out 

‘‘any change to’’ before ‘‘any release’’. 

1990—Subsec. (a). Pub. L. 101–550, § 411(1), (2), sub-

stituted ‘‘The indenture trustee shall’’ for ‘‘The inden-

ture to be qualified shall contain provisions requiring 

the indenture trustee to’’ and inserted ‘‘any of the fol-

lowing events which may have occurred within the pre-

vious 12 months (but if no such event has occurred 

within such period no report need be transmitted):’’ 

after ‘‘a brief report with respect to’’. 

Subsec. (a)(1). Pub. L. 101–550, § 411(3), (4), inserted 

‘‘any change to’’ before ‘‘its eligibility’’ and struck out 

‘‘, or in lieu thereof, if to the best of its knowledge it 

has continued to be eligible and qualified under such 

section, a written statement to such effect’’ after ‘‘of 

this title’’. 

Subsec. (a)(2). Pub. L. 101–550, § 411(5), added par. (2) 

and redesignated former par. (2) as (3). 

Subsec. (a)(3), (4). Pub. L. 101–550, § 411(5)(A), redesig-

nated pars. (2) and (3) as (3) and (4), respectively. 

Former par. (4) redesignated (5). 

Subsec. (a)(5). Pub. L. 101–550, § 411(5)(A), redesignated 

par. (4) as (5). Former par. (5) redesignated (6). 

Pub. L. 101–550, § 411(3), inserted ‘‘any change to’’ 

after the paragraph designation. 

Subsec. (a)(6). Pub. L. 101–550, § 411(5)(A), redesignated 

par. (5) as (6). Former par. (6) redesignated (7). 

Pub. L. 101–550, § 411(3), inserted ‘‘any change to’’ 

after the paragraph designation. 

Subsec. (a)(7), (8). Pub. L. 101–550, § 411(5)(A), redesig-

nated pars. (6) and (7) as (7) and (8), respectively. 

Subsec. (b). Pub. L. 101–550, § 412(1), substituted ‘‘The 

indenture trustee shall’’ for ‘‘The indenture to be quali-

fied shall also contain provisions requiring the inden-

ture trustee to’’. 

Subsec. (c). Pub. L. 101–550, § 412(2), substituted ‘‘Re-

ports’’ for ‘‘The indenture to be qualified shall also pro-

vide that reports’’. 

Subsec. (d). Pub. L. 101–550, § 412(3), substituted ‘‘A 

copy’’ for ‘‘The indenture to be qualified shall also pro-

vide that a copy’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77jjj, 77nnn, 

77ooo, 77rrr of this title. 

§ 77nnn. Reports by obligor; evidence of compli-
ance with indenture provisions 

(a) Periodic reports 

Each person who, as set forth in the registra-
tion statement or application, is or is to be an 
obligor upon the indenture securities covered 
thereby shall— 

(1) file with the indenture trustee copies of 
the annual reports and of the information, 
documents, and other reports (or copies of 
such portions of any of the foregoing as the 
Commission may by rules and regulations pre-
scribe) which such obligor is required to file 
with the Commission pursuant to section 78m 
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or 78o(d) of this title; or, if the obligor is not 
required to file information, documents, or re-
ports pursuant to either of such sections, then 
to file with the indenture trustee and the 
Commission, in accordance with rules and reg-
ulations prescribed by the Commission, such 
of the supplementary and periodic informa-
tion, documents, and reports which may be re-
quired pursuant to section 78m of this title, in 
respect of a security listed and registered on a 
national securities exchange as may be pre-
scribed in such rules and regulations; 

(2) file with the indenture trustee and the 
Commission, in accordance with rules and reg-
ulations prescribed by the Commission, such 
additional information, documents, and re-
ports with respect to compliance by such obli-
gor with the conditions and covenants pro-
vided for in the indenture, as may be required 
by such rules and regulations, including, in 
the case of annual reports, if required by such 
rules and regulations, certificates or opinions 
of independent public accountants, conforming 
to the requirements of subsection (e) of this 
section, as to compliance with conditions or 
covenants, compliance with which is subject 
to verification by accountants, but no such 
certificate or opinion shall be required as to 
any matter specified in clauses (A), (B), or (C) 
of paragraph (3) of subsection (c) of this sec-
tion; 

(3) transmit to the holders of the indenture 
securities upon which such person is an obli-
gor, in the manner and to the extent provided 
in subsection (c) of section 77mmm of this 
title, such summaries of any information, doc-
uments, and reports required to be filed by 
such obligor pursuant to the provisions of 
paragraph (1) or (2) of this subsection as may 
be required by rules and regulations prescribed 
by the Commission; and 

(4) furnish to the indenture trustee, not less 
often than annually, a brief certificate from 
the principal executive officer, principal finan-
cial officer or principal accounting officer as 
to his or her knowledge of such obligor’s com-
pliance with all conditions and covenants 
under the indenture. For purposes of this para-
graph, such compliance shall be determined 
without regard to any period of grace or re-
quirement of notice provided under the inden-
ture. 

The rules and regulations prescribed under this 
subsection shall be such as are necessary or ap-
propriate in the public interest or for the pro-
tection of investors, having due regard to the 
types of indentures, and the nature of the busi-
ness of the class of obligors affected thereby, 
and the amount of indenture securities out-
standing under such indentures, and, in the case 
of any such rules and regulations prescribed 
after the indentures to which they apply have 
been qualified under this subchapter, the addi-
tional expense, if any, of complying with such 
rules and regulations. Such rules and regula-
tions may be prescribed either before or after 
qualification becomes effective as to any such 
indenture. 

(b) Evidence of recording of indenture 

If the indenture to be qualified is or is to be 
secured by the mortgage or pledge of property, 

the obligor upon the indenture securities shall 
furnish to the indenture trustee— 

(1) promptly after the execution and delivery 
of the indenture, an opinion of counsel (who 
may be of counsel for such obligor) either stat-
ing that in the opinion of such counsel the in-
denture has been properly recorded and filed 
so as to make effective the lien intended to be 
created thereby, and reciting the details of 
such action, or stating that in the opinion of 
such counsel no such action is necessary to 
make such lien effective; and 

(2) at least annually after the execution and 
delivery of the indenture, an opinion of coun-
sel (who may be of counsel for such obligor) ei-
ther stating that in the opinion of such coun-
sel such action has been taken with respect to 
the recording, filing, re-recording, and refiling 
of the indenture as is necessary to maintain 
the lien of such indenture, and reciting the de-
tails of such action, or stating that in the 
opinion of such counsel no such action is nec-
essary to maintain such lien. 

(c) Evidence of compliance with conditions 
precedent 

The obligor upon the indenture securities 
shall furnish to the indenture trustee evidence 
of compliance with the conditions precedent, if 
any, provided for in the indenture (including 
any covenants compliance with which con-
stitutes a condition precedent) which relate to 
the authentication and delivery of the indenture 
securities, to the release or the release and sub-
stitution of property subject to the lien of the 
indenture, to the satisfaction and discharge of 
the indenture, or to any other action to be 
taken by the indenture trustee at the request or 
upon the application of such obligor. Such evi-
dence shall consist of the following: 

(1) certificates or opinions made by officers 
of such obligor who are specified in the inden-
ture, stating that such conditions precedent 
have been complied with; 

(2) an opinion of counsel (who may be of 
counsel for such obligor) stating that in his 
opinion such conditions precedent have been 
complied with; and 

(3) in the case of conditions precedent com-
pliance with which is subject to verification 
by accountants (such as conditions with re-
spect to the preservation of specified ratios, 
the amount of net quick assets, negative- 
pledge clauses, and other similar specific con-
ditions), a certificate or opinion of an account-
ant, who, in the case of any such conditions 
precedent to the authentication and delivery 
of indenture securities, and not otherwise, 
shall be an independent public accountant se-
lected or approved by the indenture trustee in 
the exercise of reasonable care, if the aggre-
gate principal amount of such indenture secu-
rities and of other indenture securities au-
thenticated and delivered since the com-
mencement of the then current calendar year 
(other than those with respect to which a cer-
tificate or opinion of an accountant is not re-
quired, or with respect to which a certificate 
or opinion of an independent public account-
ant has previously been furnished) is 10 per 
centum or more of the aggregate amount of 
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the indenture securities at the time outstand-
ing; but no certificate or opinion need be made 
by any person other than an officer or em-
ployee of such obligor who is specified in the 
indenture, as to (A) dates or periods not cov-
ered by annual reports required to be filed by 
the obligor, in the case of conditions precedent 
which depend upon a state of facts as of a date 
or dates or for a period or periods different 
from that required to be covered by such an-
nual reports, or (B) the amount and value of 
property additions, except as provided in para-
graph (3) of subsection (d) of this section, or 
(C) the adequacy of depreciation, mainte-
nance, or repairs. 

(d) Certificates of fair value 

If the indenture to be qualified is or is to be 
secured by the mortgage or pledge of property or 
securities, the obligor upon the indenture secu-
rities shall furnish to the indenture trustee a 
certificate or opinion of an engineer, appraiser, 
or other expert as to the fair value— 

(1) of any property or securities to be re-
leased from the lien of the indenture, which 
certificate or opinion shall state that in the 
opinion of the person making the same the 
proposed release will not impair the security 
under such indenture in contravention of the 
provisions thereof, and requiring further that 
such certificate or opinion shall be made by an 
independent engineer, appraiser, or other ex-
pert, if the fair value of such property or secu-
rities and of all other property or securities 
released since the commencement of the then 
current calendar year, as set forth in the cer-
tificates or opinions required by this para-
graph, is 10 per centum or more of the aggre-
gate principal amount of the indenture securi-
ties at the time outstanding; but such a cer-
tificate or opinion of an independent engineer, 
appraiser, or other expert shall not be required 
in the case of any release of property or secu-
rities, if the fair value thereof as set forth in 
the certificate or opinion required by this 
paragraph is less than $25,000 or less than 1 per 
centum of the aggregate principal amount of 
the indenture securities at the time outstand-
ing; 

(2) to such obligor of any securities (other 
than indenture securities and securities se-
cured by a lien prior to the lien of the inden-
ture upon property subject to the lien of the 
indenture), the deposit of which with the 
trustee is to be made the basis for the authen-
tication and delivery of indenture securities, 
the withdrawal of cash constituting a part of 
the trust estate or the release of property or 
securities subject to the lien of the indenture, 
and requiring further that if the fair value to 
such obligor of such securities and of all other 
such securities made the basis of any such au-
thentication and delivery, withdrawal, or re-
lease since the commencement of the then 
current calendar year, as set forth in the cer-
tificates or opinions required by this para-
graph, is 10 per centum or more of the aggre-
gate principal amount of the indenture securi-
ties at the time outstanding, such certificate 
or opinion shall be made by an independent 
engineer, appraiser, or other expert and, in the 

case of the authentication and delivery of in-
denture securities, shall cover the fair value 
to such obligor of all other such securities so 
deposited since the commencement of the cur-
rent calendar year as to which a certificate or 
opinion of an independent engineer, appraiser, 
or other expert has not previously been fur-
nished; but such a certificate of an independ-
ent engineer, appraiser, or other expert shall 
not be required with respect to any securities 
so deposited, if the fair value thereof to such 
obligor as set forth in the certificate or opin-
ion required by this paragraph is less than 
$25,000 or less than 1 per centum of the aggre-
gate principal amount of the indenture securi-
ties at the time outstanding; and 

(3) to such obligor of any property the sub-
jection of which to the lien of the indenture is 
to be made the basis for the authentication 
and delivery of indenture securities, the with-
drawal of cash constituting a part of the trust 
estate, or the release of property or securities 
subject to the lien of the indenture, and re-
quiring further that if 

(A) within six months prior to the d‘te of 
acquisition thereof by such obligor, such 
property has been used or operated, by a per-
son or persons other than such obligor, in a 
business similar to that in which it has been 
or is to be used or operated by such obligor, 
and 

(B) the fair value to such obligor of such 
property as set forth in such certificate or 
opinion is not less than $25,000 and not less 
than 1 per centum of the aggregate principal 
amount of the indenture securities at the 
time outstanding, 

such certificate or opinion shall be made by an 
independent engineer, appraiser, or other ex-
pert and, in the case of the authentication and 
delivery of indenture securities, shall cover 
the fair value to the obligor of any property so 
used or operated which has been so subjected 
to the lien of the indenture since the com-
mencement of the then current calendar year, 
and as to which a certificate or opinion of an 
independent engineer, appraiser, or other ex-
pert has not previously been furnished. 

The indenture to be qualified shall automati-
cally be deemed (unless it is expressly provided 
therein that such provision is excluded) to pro-
vide that any such certificate or opinion may be 
made by an officer or employee of the obligor 
upon the indenture securities who is duly au-
thorized to make such certificate or opinion by 
the obligor from time to time, except in cases in 
which this subsection requires that such certifi-
cate or opinion be made by an independent per-
son. In such cases, such certificate or opinion 
shall be made by an independent engineer, ap-
praiser, or other expert selected or approved by 
the indenture trustee in the exercise of reason-
able care. 

(e) Recitals as to basis of certificate or opinion 

Each certificate or opinion with respect to 
compliance with a condition or covenant pro-
vided for in the indenture (other than certifi-
cates provided pursuant to subsection (a)(4) of 
this section) shall include (1) a statement that 
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the person making such certificate or opinion 
has read such covenant or condition; (2) a brief 
statement as to the nature and scope of the ex-
amination or investigation upon which the 
statements or opinions contained in such certifi-
cate or opinion are based; (3) a statement that, 
in the opinion of such person, he has made such 
examination or investigation as is necessary to 
enable him to express an informed opinion as to 
whether or not such covenant or condition has 
been complied with; and (4) a statement as to 
whether or not, in the opinion of such person, 
such condition or covenant has been complied 
with. 

(f) Parties may provide for additional evidence 

Nothing in this section shall be construed ei-
ther as requiring the inclusion in the indenture 
to be qualified of provisions that the obligor 
upon the indenture securities shall furnish to 
the indenture trustee any other evidence of 
compliance with the conditions and covenants 
provided for in the indenture than the evidence 
specified in this section, or as preventing the in-
clusion of such provisions in such indenture, if 
the parties so agree. 

(May 27, 1933, ch. 38, title III, § 314, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1167; amended Pub. L. 
101–550, title IV, § 413, Nov. 15, 1990, 104 Stat. 
2729.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550, § 413(1)–(6), in intro-

ductory provision substituted ‘‘Each’’ for ‘‘The inden-

ture to be qualified shall contain provisions requiring 

each’’ and inserted ‘‘shall’’ after ‘‘thereby’’ and in pars. 

(1) to (3) struck out ‘‘to’’ after the paragraph designa-

tion, and directed the addition of par. (4) at the end 

which was executed by inserting par. (4) after par. (3) to 

reflect the probable intent of Congress. 

Subsec. (b). Pub. L. 101–550, § 413(7), (8), struck out 

‘‘such indenture shall contain provisions requiring’’ be-

fore ‘‘the obligor’’ and substituted ‘‘securities shall fur-

nish’’ for ‘‘securities to furnish’’. 

Subsec. (c). Pub. L. 101–550, § 413(9), (10), substituted 

‘‘The obligor’’ for ‘‘The indenture to be qualified shall 

contain provisions requiring the obligor’’ and ‘‘securi-

ties shall furnish’’ for ‘‘securities to furnish’’. 

Subsec. (d). Pub. L. 101–550, § 413(11), (13), (14), sub-

stituted ‘‘the obligor upon the indenture securities 

shall furnish to the indenture trustee a certificate or 

opinion of an engineer, appraiser, or other expert as to 

the fair value’’ for ‘‘such indenture shall contain provi-

sions’’ in introductory provisions and ‘‘The indenture 

to be qualified shall automatically be deemed (unless it 

is expressly provided therein that such provision is ex-

cluded) to provide that’’ for ‘‘If the indenture to be 

qualified so provides,’’ and ‘‘duly authorized to make 

such certificate or opinion by the obligor from time to 

time’’ for ‘‘specified in the indenture’’ in penultimate 

sentence. 

Subsec. (d)(1) to (3). Pub. L. 101–550, § 413(12), which di-

rected that ‘‘requiring the obligor upon the indenture 

securities to furnish to the indenture trustee a certifi-

cate or opinion of an engineer, appraiser or other ex-

pert as to the fair value’’ be struck out after the para-

graph designations in pars. (1) to (3), was executed by 

striking out ‘‘requiring the obligor upon the indenture 

securities to furnish to the indenture trustee a certifi-

cate or opinion of an engineer, appraiser, or other ex-

pert as to the fair value’’, as the probable intent of 

Congress. 

Subsec. (e). Pub. L. 101–550, § 413(15), inserted ‘‘(other 

than certificates provided pursuant to subsection (a)(4) 

of this section)’’ after ‘‘indenture’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77iii, 77mmm, 

77ooo, 77rrr of this title. 

§ 77ooo. Duties and responsibility of the trustee 

(a) Duties prior to default 

The indenture to be qualified shall automati-
cally be deemed (unless it is expressly provided 
therein that any such provision is excluded) to 
provide that, prior to default (as such term is 
defined in such indenture)— 

(1) the indenture trustee shall not be liable 
except for the performance of such duties as 
are specifically set out in such indenture; and 

(2) the indenture trustee may conclusively 
rely, as to the truth of the statements and the 
correctness of the opinions expressed therein, 
in the absence of bad faith on the part of such 
trustee, upon certificates or opinions conform-
ing to the requirements of the indenture; 

but the indenture trustee shall examine the evi-
dence furnished to it pursuant to section 77nnn 
of this title to determine whether or not such 
evidence conforms to the requirements of the in-
denture. 

(b) Notice of defaults 

The indenture trustee shall give to the inden-
ture security holders, in the manner and to the 
extent provided in subsection (c) of section 
77mmm of this title, notice of all defaults 
known to the trustee, within ninety days after 
the occurrence thereof: Provided, That such in-
denture shall automatically be deemed (unless it 
is expressly provided therein that such provision 
is excluded) to provide that, except in the case 
of default in the payment of the principal of or 
interest on any indenture security, or in the 
payment of any sinking or purchase fund in-
stallment, the trustee shall be protected in 
withholding such notice if and so long as the 
board of directors, the executive committee, or 
a trust committee of directors and/or respon-
sible officers, of the trustee in good faith deter-
mine that the withholding of such notice is in 
the interests of the indenture security holders. 

(c) Duties of the trustee in case of default 

The indenture trustee shall exercise in case of 
default (as such term is defined in such inden-
ture) such of the rights and powers vested in it 
by such indenture, and to use the same degree of 
care and skill in their exercise, as a prudent 
man would exercise or use under the circum-
stances in the conduct of his own affairs. 

(d) Responsibility of the trustee 

The indenture to be qualified shall not contain 
any provisions relieving the indenture trustee 
from liability for its own negligent action, its 
own negligent failure to act, or its own willful 
misconduct, except that— 

(1) such indenture shall automatically be 
deemed (unless it is expressly provided therein 
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that any such provision is excluded) to contain 
the provisions authorized by paragraphs (1) 
and (2) of subsection (a) of this section; 

(2) such indenture shall automatically be 
deemed (unless it is expressly provided therein 
that any such provision is excluded) to contain 
provisions protecting the indenture trustee 
from liability for any error of judgment made 
in good faith by a responsible officer or offi-
cers of such trustee, unless it shall be proved 
that such trustee was negligent in ascer-
taining the pertinent facts; and 

(3) such indenture shall automatically be 
deemed (unless it is expressly provided therein 
that any such provision is excluded) to contain 
provisions protecting the indenture trustee 
with respect to any action taken or omitted to 
be taken by it in good faith in accordance with 
the direction of the holders of not less than a 
majority in principal amount of the indenture 
securities at the time outstanding (determined 
as provided in subsection (a) of section 77ppp 
of this title) relating to the time, method, and 
place of conducting any proceeding for any 
remedy available to such trustee, or exercising 
any trust or power conferred upon such trust-
ee, under such indenture. 

(e) Undertaking for costs 

The indenture to be qualified shall automati-
cally be deemed (unless it is expressly provided 
therein that any such provision is excluded) to 
contain provisions to the effect that all parties 
thereto, including the indenture security hold-
ers, agree that the court may in its discretion 
require, in any suit for the enforcement of any 
right or remedy under such indenture, or in any 
suit against the trustee for any action taken or 
omitted by it as trustee, the filing by any party 
litigant in such suit of an undertaking to pay 
the costs of such suit, and that such court may 
in its discretion assess reasonable costs, includ-
ing reasonable attorney’s fees, against any party 
litigant in such suit, having due regard to the 
merits and good faith of the claims or defenses 
made by such party litigant: Provided, That the 
provisions of this subsection shall not apply to 
any suit instituted by such trustee, to any suit 
instituted by any indenture security holder, or 
group of indenture security holders, holding in 
the aggregate more than 10 per centum in prin-
cipal amount of the indenture securities out-
standing, or to any suit instituted by any inden-
ture security holder for the enforcement of the 
payment of the principal of or interest on any 
indenture security, on or after the respective 
due dates expressed in such indenture security. 

(May 27, 1933, ch. 38, title III, § 315, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1171; amended Pub. L. 
101–550, title IV, § 414, Nov. 15, 1990, 104 Stat. 
2730.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550, § 414(1), (2), sub-

stituted ‘‘The indenture to be qualified shall automati-

cally be deemed (unless it is expressly provided therein 

that any such provision is excluded) to’’ for ‘‘The in-

denture to be qualified may’’ and ‘‘the indenture trust-

ee shall examine’’ for ‘‘such indenture shall contain 

provisions requiring the indenture trustee to examine’’. 
Subsec. (b). Pub. L. 101–550, § 414(3), (4), substituted 

‘‘The indenture trustee shall’’ for ‘‘The indenture to be 

qualified shall contain provisions requiring the inden-

ture trustee to’’ and ‘‘That such indenture shall auto-

matically be deemed (unless it is expressly provided 

therein that such provision is excluded) to’’ for ‘‘That 

such indenture may’’. 
Subsec. (c). Pub. L. 101–550, § 414(3), substituted ‘‘The 

indenture trustee shall’’ for ‘‘The indenture to be quali-

fied shall contain provisions requiring the indenture 

trustee to’’. 
Subsec. (d)(1) to (3). Pub. L. 101–550, § 414(5), sub-

stituted ‘‘such indenture shall automatically be 

deemed (unless it is expressly provided therein that any 

such provision is excluded) to’’ for ‘‘such indenture 

may’’. 
Subsec. (e). Pub. L. 101–550, § 414(1), substituted ‘‘The 

indenture to be qualified shall automatically be 

deemed (unless it is expressly provided therein that any 

such provision is excluded) to’’ for ‘‘The indenture to be 

qualified may’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77jjj, 77kkk, 

77mmm, 77rrr of this title. 

§ 77ppp. Directions and waivers by bondholders; 
prohibition of impairment of holder’s right 
to payment; record date 

(a) Directions and waivers by bondholders 

The indenture to be qualified— 
(1) shall automatically be deemed (unless it 

is expressly provided therein that any such 
provision is excluded) to contain provisions 
authorizing the holders of not less than a ma-
jority in principal amount of the indenture se-
curities or if expressly specified in such inden-
ture, of any series of securities at the time 
outstanding (A) to direct the time, method, 
and place of conducting any proceeding for 
any remedy available to such trustee, or exer-
cising any trust or power conferred upon such 
trustee, under such indenture, or (B) on behalf 
of the holders of all such indenture securities, 
to consent to the waiver of any past default 
and its consequences; or 

(2) may contain provisions authorizing the 
holders of not less than 75 per centum in prin-
cipal amount of the indenture securities or if 
expressly specified in such indenture, of any 
series of securities at the time outstanding to 
consent on behalf of the holders of all such in-
denture securities to the postponement of any 
interest payment for a period not exceeding 
three years from its due date. 

For the purposes of this subsection and para-
graph (3) of subsection (d) of section 77ooo of this 
title, in determining whether the holders of the 
required principal amount of indenture securi-
ties have concurred in any such direction or 
consent, indenture securities owned by any obli-
gor upon the indenture securities, or by any per-
son directly or indirectly controlling or con-
trolled by or under direct or indirect common 
control with any such obligor, shall be dis-
regarded, except that for the purposes of deter-
mining whether the indenture trustee shall be 
protected in relying on any such direction or 
consent, only indenture securities which such 
trustee knows are so owned shall be so dis-
regarded. 

(b) Prohibition of impairment of holder’s right to 
payment 

Notwithstanding any other provision of the in-
denture to be qualified, the right of any holder 
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1 So in original. The comma probably should not appear. 

of any indenture security to receive payment of 
the principal of and interest on such indenture 
security, on or after the respective due dates ex-
pressed in such indenture security, or to insti-
tute suit for the enforcement of any such pay-
ment on or after such respective dates, shall not 
be impaired or affected without the consent of 
such holder, except as to a postponement of an 
interest payment consented to as provided in 
paragraph (2) of subsection (a) of this section, 
and except that such indenture may contain pro-
visions limiting or denying the right of any such 
holder to institute any such suit, if and to the 
extent that the institution or prosecution there-
of or the entry of judgment therein would, under 
applicable law, result in the surrender, impair-
ment, waiver, or loss of the lien of such inden-
ture upon any property subject to such lien. 

(c) Record date 

The obligor upon any indenture qualified 
under this subchapter may set a record date for 
purposes of determining the identity of inden-
ture security holders entitled to vote or consent 
to any action by vote or consent authorized or 
permitted by subsection (a) of this section. Un-
less the indenture provides otherwise, such 
record date shall be the later of 30 days prior to 
the first solicitation of such consent or the date 
of the most recent list of holders furnished to 
the trustee pursuant to section 77lll of this title 
prior to such solicitation. 

(May 27, 1933, ch. 38, title III, § 316, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1172; amended Pub. L. 
101–550, title IV, § 415, Nov. 15, 1990, 104 Stat. 
2731.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550, § 415(1)–(3), in intro-

ductory provisions struck out ‘‘may contain provi-

sions’’ after ‘‘qualified’’, in par. (1) inserted ‘‘shall 

automatically be deemed (unless it is expressly pro-

vided therein that any such provision is excluded) to 

contain provisions’’ before ‘‘authorizing the holders’’ 

and ‘‘or if expressly specified in such indenture, of any 

series of securities’’ after ‘‘principal amount of the in-

denture securities’’, and in par. (2) inserted ‘‘may con-

tain provisions’’ before ‘‘authorizing the holders’’ and 

‘‘or if expressly specified in such indenture, of any se-

ries of securities’’ after ‘‘principal amount of the inden-

ture securities’’. 

Subsec. (b). Pub. L. 101–550, § 415(5), which directed 

the substitution of ‘‘of the indenture to be qualified’’ 

for ‘‘thereof’’, was executed by making the substitution 

for ‘‘thereof’’ the first time appearing, as the probable 

intent of Congress. 

Subsec. (c). Pub. L. 101–550, § 415(6), added subsec. (c). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77jjj, 77ooo, 

77rrr of this title. 

§ 77qqq. Special powers of trustee; duties of pay-
ing agents 

(a) The indenture trustee shall be authorized— 
(1) ,1 in the case of a default in payment of 

the principal of any indenture security, when 
and as the same shall become due and payable, 
or in the case of a default in payment of the 
interest on any such security, when and as the 
same shall become due and payable and the 

continuance of such default for such period as 
may be prescribed in such indenture, to re-
cover judgment, in its own name and as trust-
ee of an express trust, against the obligor upon 
the indenture securities for the whole amount 
of such principal and interest remaining un-
paid; and 

(2) to file such proofs of claim and other pa-
pers or documents as may be necessary or ad-
visable in order to have the claims of such 
trustee and of the indenture security holders 
allowed in any judicial proceedings relative to 
the obligor upon the indenture securities, its 
creditors, or its property. 

(b) Each paying agent shall hold in trust for 
the benefit of the indenture security holders or 
the indenture trustee all sums held by such pay-
ing agent for the payment of the principal of or 
interest on the indenture securities, and shall 
give to such trustee notice of any default by any 
obligor upon the indenture securities in the 
making of any such payment. 

(May 27, 1933, ch. 38, title III, § 317, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1173; amended Pub. L. 
101–550, title IV, § 416, Nov. 15, 1990, 104 Stat. 
2731.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550, § 416(1)–(3), in intro-

ductory provisions, substituted ‘‘trustee shall be au-

thorized’’ for ‘‘to be qualified shall contain provisions’’, 

in par. (1) struck out ‘‘authorizing the indenture trust-

ee’’ after the paragraph designation, and in par. (2) 

struck out ‘‘authorizing such trustee’’ after the para-

graph designation. 

Subsec. (b). Pub. L. 101–550, § 416(4), substituted 

‘‘Each’’ for ‘‘The indenture to be qualified shall provide 

that each’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77rrr of this 

title. 

§ 77rrr. Effect of prescribed indenture provisions 

(a) Imposed duties to control 

If any provision of the indenture to be quali-
fied limits, qualifies, or conflicts with the duties 
imposed by operation of subsection (c) of this 
section, the imposed duties shall control. 

(b) Additional provisions 

The indenture to be qualified may contain, in 
addition to provisions specifically authorized 
under this subchapter to be included therein, 
any other provisions the inclusion of which is 
not in contravention of any provision of this 
subchapter. 

(c) Provisions governing qualified indentures 

The provisions of sections 77jjj to and includ-
ing 77qqq of this title that impose duties on any 
person (including provisions automatically 
deemed included in an indenture unless the in-
denture provides that such provisions are ex-
cluded) are a part of and govern every qualified 
indenture, whether or not physically contained 
therein, shall be deemed retroactively to govern 
each indenture heretofore qualified, and pro-
spectively to govern each indenture hereafter 
qualified under this subchapter and shall be 
deemed retroactively to amend and supersede 
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inconsistent provisions in each such indenture 
heretofore qualified. The foregoing provisions of 
this subsection shall not be deemed to effect the 
inclusion (by retroactive amendment or other-
wise) in the text of any indenture heretofore 
qualified of any of the optional provisions con-
templated by section 77jjj(b)(1), 77kkk(b), 
77nnn(d), 77ooo(a), 77ooo(b), 77ooo(d), 77ooo(e), or 
77ppp(a)(1) of this title. 

(May 27, 1933, ch. 38, title III, § 318, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1173; amended Pub. L. 
101–550, title IV, § 417, Nov. 15, 1990, 104 Stat. 
2731.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550, § 417(1), added sub-

sec. (a) and struck out former subsec. (a) which read as 

follows: ‘‘The indenture to be qualified shall provide 

that if any provision thereof limits, qualifies, or con-

flicts with another provision which is required to be in-

cluded in such indenture by any of sections 77jjj to 

77qqq of this title, inclusive, such required provision 

shall control.’’ 

Subsec. (c). Pub. L. 101–550, § 417(2), added subsec. (c). 

§ 77sss. Rules, regulations, and orders 

(a) Authority of Commission; subject matter of 
rules, etc. 

The Commission shall have authority from 
time to time to make, issue, amend, and rescind 
such rules and regulations and such orders as it 
may deem necessary or appropriate in the public 
interest or for the protection of investors to 
carry out the provisions of this subchapter, in-
cluding rules and regulations defining account-
ing, technical, and trade terms used in this sub-
chapter. Among other things, the Commission 
shall have authority, (1) by rules and regula-
tions, to prescribe for the purposes of section 
77jjj(b) of this title the method (to be fixed in in-
dentures to be qualified under this subchapter) 
of calculating percentages of voting securities 
and other securities; (2) by rules and regula-
tions, to prescribe the definitions of the terms 
‘‘cash transaction’’ and ‘‘self-liquidating paper’’ 
which shall be included in indentures to be 
qualified under this subchapter, which defini-
tions shall include such of the creditor relation-
ships referred to in paragraphs (4) and (6) of sub-
section (b) of section 77kkk of this title as to 
which the Commission determines that the ap-
plication of subsection (a) of section 77kkk of 
this title is not necessary in the public interest 
or for the protection of investors, having due re-
gard for the purposes of such subsection; and (3) 
for the purposes of this subchapter, to prescribe 
the form or forms in which information required 
in any statement, application, report, or other 
document filed with the Commission shall be set 
forth. For the purpose of its rules or regulations 
the Commission may classify persons, securi-
ties, indentures, and other matters within its ju-
risdiction and prescribe different requirements 
for different classes of persons, securities, inden-
tures, or matters. 

(b) Rules and regulations effective upon publica-
tion 

Subject to the provisions of chapter 15 of title 
44 and regulations prescribed under the author-
ity thereof, the rules and regulations of the 

Commission under this subchapter shall be ef-
fective upon publication in the manner which 
the Commission shall prescribe, or upon such 
later date as may be provided in such rules and 
regulations. 

(c) Exemption from liability for any acts taken in 
good faith in conformity with rules, etc. 

No provision of this subchapter imposing any 
liability shall apply to any act done or omitted 
in good faith in conformity with any rule, regu-
lation, or order of the Commission, notwith-
standing that such rule, regulation, or order 
may, after such act or omission, be amended or 
rescinded or be determined by judicial or other 
authority to be invalid for any reason. 

(May 27, 1933, ch. 38, title III, § 319, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1173; Pub. L. 105–353, title 
III, § 301(e)(4), Nov. 3, 1998, 112 Stat. 3237.) 

AMENDMENTS 

1998—Subsec. (b). Pub. L. 105–353 substituted ‘‘chapter 

15 of title 44’’ for ‘‘the Federal Register Act’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77ttt. Hearings by Commission 

Hearings may be public and may be held be-
fore the Commission, any member or members 
thereof, or any officer or officers of the Commis-
sion designated by it, and appropriate records 
thereof shall be kept. 

(May 27, 1933, ch. 38, title III, § 320, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1174.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77uuu. Special powers of the Commission 

(a) Investigatory powers 

For the purpose of any investigation or any 
other proceeding which, in the opinion of the 
Commission, is necessary and proper for the en-
forcement of this subchapter, any member of the 
Commission, or any officer thereof designated 
by it, is empowered to administer oaths and af-
firmations, subpena witnesses, compel their at-
tendance, take evidence, and require the produc-
tion of any books, papers, correspondence, 
memoranda, contracts, agreements, or other 
records which the Commission deems relevant 
or material to the inquiry. Such attendance of 
witnesses and the production of any such books, 
papers, correspondence, memoranda, contracts, 
agreements, or other records may be required 
from any place in the United States or in any 
Territory at any designated place of investiga-
tion or hearing. In addition, the Commission 
shall have the powers with respect to investiga-
tions and hearings, and with respect to the en-
forcement of, and offenses and violations under, 
this subchapter and rules and regulations and 
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orders prescribed under the authority thereof, 
provided in sections 77t and 77v(b), (c) of this 
title. 

(b) Availability of reports from other offices; re-
strictions 

The Treasury Department, the Comptroller of 
the Currency, the Board of Governors of the 
Federal Reserve System, the Federal Reserve 
Banks, and the Federal Deposit Insurance Cor-
poration are authorized, under such conditions 
as they may prescribe, to make available to the 
Commission such reports, records, or other in-
formation as they may have available with re-
spect to trustees or prospective trustees under 
indentures qualified or to be qualified under this 
subchapter, and to make through their examin-
ers or other employees for the use of the Com-
mission, examinations of such trustees or pro-
spective trustees. Every such trustee or prospec-
tive trustee shall, as a condition precedent to 
qualification of such indenture, consent that re-
ports of examinations by Federal, State, Terri-
torial, or District authorities may be furnished 
by such authorities to the Commission upon re-
quest therefor. 

Notwithstanding any provision of this sub-
chapter, no report, record, or other information 
made available to the Commission under this 
subsection, no report of an examination made 
under this subsection for the use of the Commis-
sion, no report of an examination made of any 
trustee or prospective trustee by any Federal, 
State, Territorial, or District authority having 
jurisdiction to examine or supervise such trust-
ee, no report made by any such trustee or pro-
spective trustee to any such authority, and no 
correspondence between any such authority and 
any such trustee or prospective trustee, shall be 
divulged or made known or available by the 
Commission or any member, officer, agent, or 
employee thereof, to any person other than a 
member, officer, agent, or employee of the Com-
mission: Provided, That the Commission may 
make available to the Attorney General of the 
United States, in confidence, any information 
obtained from such records, reports of examina-
tion, other reports, or correspondence, and 
deemed necessary by the Commission, or re-
quested by him, for the purpose of enabling him 
to perform his duties under this subchapter. 

(c) Investigation of prospective trustees 

Any investigation of a prospective trustee, or 
any proceeding or requirement for the purpose 
of obtaining information regarding a prospective 
trustee, under any provision of this subchapter, 
shall be limited— 

(1) to determining whether such prospective 
trustee is qualified to act as trustee under the 
provisions of subsection (b) of section 77jjj of 
this title; 

(2) to requiring the inclusion in the registra-
tion statement or application of information 
with respect to the eligibility of such prospec-
tive trustee under paragraph (1) of subsection 
(a) of section 77jjj of this title; and 

(3) to requiring the inclusion in the registra-
tion statement or application of the most re-
cent published report of condition of such pro-
spective trustee, as described in paragraph (2) 
of subsection (a) of section 77jjj of this title, 

or, if the indenture does not contain the provi-
sion with respect to combined capital and sur-
plus authorized by the last sentence of para-
graph (2) of subsection (a) of section 77jjj of 
this title, to determining whether such pro-
spective trustee is eligible to act as such 
under paragraph (2) of subsection (a) of section 
77jjj of this title. 

(d) Appointment and compensation of employees; 
lease and allocation of real property 

The provisions section 78d(b) of this title shall 
be applicable with respect to the power of the 
Commission— 

(1) to appoint and fix the compensation of 
such employees as may be necessary for carry-
ing out its functions under this subchapter, 
and 

(2) to lease and allocate such real property 
as may be necessary for carrying out its func-
tions under this subchapter. 

(May 27, 1933, ch. 38, title III, § 321, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1174; amended Pub. L. 
101–550, title I, § 104(b), Nov. 15, 1990, 104 Stat. 
2714.) 

AMENDMENTS 

1990—Subsec. (d). Pub. L. 101–550 amended subsec. (d) 

generally. Prior to amendment, subsec. (d) read as fol-

lows: ‘‘The provisions of section 78d(b) of this title shall 

be applicable with respect to the power of the Commis-

sion to appoint and fix the compensation of such offi-

cers, attorneys, examiners, and other experts, and such 

other officers and employees, as may be necessary for 

carrying out its functions under this subchapter.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

EXCEPTION AS TO TRANSFER OF FUNCTIONS 

Functions vested by any provision of law in Comp-

troller of the Currency, referred to in this section, not 

included in transfer of functions of officers, agencies 

and employees of Department of the Treasury to Sec-

retary of the Treasury, made by Reorg. Plan No. 26 of 

1950, § 1, eff. July 31, 1950, 15 F.R. 4935, 64 Stat. 1280. See 

section 321(c)(2) of Title 31, Money and Finance. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77ggg of this 

title. 

§ 77vvv. Judicial review 

(a) Review of orders 

Orders of the Commission under this sub-
chapter (including orders pursuant to the provi-
sions of sections 77eee(b) and 77ggg(c) of this 
title) shall be subject to review in the same 
manner, upon the same conditions, and to the 
same extent, as provided in section 9 of the Se-
curities Act of 1933 [15 U.S.C. 77i], with respect 
to orders of the Commission under such Act. 

(b) Jurisdiction of offenses and suits 

Jurisdiction of offenses and violations under, 
and jurisdiction and venue of suits and actions 
brought to enforce any liability or duty created 
by, this subchapter, or any rules or regulations 
or orders prescribed under the authority thereof, 
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shall be as provided in section 22(a) of the Secu-
rities Act of 1933 [15 U.S.C. 77v(a)]. 

(May 27, 1933, ch. 38, title III, § 322, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1175; amended Pub. L. 
101–550, title IV, § 418, Nov. 15, 1990, 104 Stat. 
2732.) 

REFERENCES IN TEXT 

Such Act, referred to in subsec. (a), means the Securi-

ties Act of 1933, approved May 27, 1933, ch. 38, title I, 48 

Stat. 74, as amended, which is classified generally to 

subchapter I (§ 77a et seq.) of this chapter. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–550 inserted ‘‘or duty’’ 

after ‘‘any liability’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77www. Liability for misleading statements 

(a) Any person who shall make or cause to be 
made any statement in any application, report, 
or document filed with the Commission pursu-
ant to any provisions of this subchapter, or any 
rule, regulation, or order thereunder, which 
statement was at the time and in the light of 
the circumstances under which it was made 
false or misleading with respect to any material 
fact, or who shall omit to state any material 
fact required to be stated therein or necessary 
to make the statements therein not misleading, 
shall be liable to any person (not knowing that 
such statement was false or misleading or of 
such omission) who, in reliance upon such state-
ment or omission, shall have purchased or sold 
a security issued under the indenture to which 
such application, report, or document relates, 
for damages caused by such reliance, unless the 
person sued shall prove that he acted in good 
faith and had no knowledge that such statement 
was false or misleading or of such omission. A 
person seeking to enforce such liability may sue 
at law or in equity in any court of competent ju-
risdiction. In any such suit the court may, in its 
discretion, require an undertaking for the pay-
ment of the costs of such suit and assess reason-
able costs, including reasonable attorneys’ fees, 
against either party litigant, having due regard 
to the merits and good faith of the suit or de-
fense. No action shall be maintained to enforce 
any liability created under this section unless 
brought within one year after the discovery of 
the facts constituting the cause of action and 
within three years after such cause of action ac-
crued. 

(b) The rights and remedies provided by this 
subchapter shall be in addition to any and all 
other rights and remedies that may exist under 
the Securities Act of 1933 [15 U.S.C. 77a et seq.], 
or the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq.], or the Public Utility Holding Com-
pany Act of 1935 [15 U.S.C. 79 et seq.], or other-
wise at law or in equity; but no person per-
mitted to maintain a suit for damages under the 
provisions of this subchapter shall recover, 

through satisfaction of judgment in one or more 
actions, a total amount in excess of his actual 
damages on account of the act complained of. 

(May 27, 1933, ch. 38, title III, § 323, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1176.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. (b), 
is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-
ed, which is classified generally to subchapter I (§ 77a et 
seq.) of this chapter. For complete classification of this 
Act to the Code, see section 77a of this title and Tables. 

The Securities Exchange Act of 1934, referred to in 
subsec. (b), is act June 6, 1934, ch. 404, 48 Stat. 881, as 
amended, which is classified generally to chapter 2B 
(§ 78a et seq.) of this title. For complete classification 
of this Act to the Code, see section 78a of this title and 
Tables. 

The Public Utility Holding Company Act of 1935, re-
ferred to in subsec. (b), is act Aug. 26, 1935, ch. 687, title 
I, 49 Stat. 838, as amended, which is classified generally 
to chapter 2C (§ 79 et seq.) of this title. For complete 
classification of this Act to the Code, see section 79 of 
this title and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 
Commission, with certain exceptions, to Chairman of 
such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77eee of this 

title. 

§ 77xxx. Unlawful representations 

It shall be unlawful for any person in offering, 
selling or issuing any security to represent or 
imply in any manner whatsoever that any ac-
tion or failure to act by the Commission in the 
administration of this subchapter means that 
the Commission has in any way passed upon the 
merits of, or given approval to, any trustee, in-
denture or security, or any transaction or trans-
actions therein, or that any such action or fail-
ure to act with regard to any statement or re-
port filed with or examined by the Commission 
pursuant to this subchapter or any rule, regula-
tion, or order thereunder, has the effect of a 
finding by the Commission that such statement 
or report is true and accurate on its face or that 
it is not false or misleading. 

(May 27, 1933, ch. 38, title III, § 324, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1176; amended Aug. 10, 
1954, ch. 667, title III, § 305, 68 Stat. 688.) 

AMENDMENTS 

1954—Act Aug. 10, 1954, substituted ‘‘offering, selling, 

or issuing’’ for ‘‘issuing or selling’’. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77yyy. Penalties 

Any person who willfully violates any provi-
sion of this subchapter or any rule, regulation, 
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or order thereunder, or any person who willfully, 
in any application, report, or document filed or 
required to be filed under the provisions of this 
subchapter or any rule, regulation, or order 
thereunder, makes any untrue statement of a 
material fact or omits to state any material fact 
required to be stated therein or necessary to 
make the statements therein not misleading, 
shall upon conviction be fined not more than 
$10,000 or imprisoned not more than five years, 
or both. 

(May 27, 1933, ch. 38, title III, § 325, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1177; amended Pub. L. 
94–29, § 27(d), June 4, 1975, 89 Stat. 163.) 

AMENDMENTS 

1975—Pub. L. 94–29 substituted ‘‘$10,000’’ for ‘‘$5,000’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77eee of this 

title. 

§ 77zzz. Effect on existing law 

Except as otherwise expressly provided, noth-
ing in this subchapter shall affect (1) the juris-
diction of the Commission under the Securities 
Act of 1933 [15 U.S.C. 77a et seq.], or the Securi-
ties Exchange Act of 1934 [15 U.S.C. 78a et seq.], 
or the Public Utility Holding Company Act of 
1935 [15 U.S.C. 79 et seq.], over any person, secu-
rity, or contract, or (2) the rights, obligations, 
duties, or liabilities of any person under such 
acts; nor shall anything in this subchapter af-
fect the jurisdiction of any other commission, 
board, agency, or officer of the United States or 
of any State or political subdivision of any 
State, over any person or security, insofar as 
such jurisdiction does not conflict with any pro-
vision of this subchapter or any rule, regulation, 
or order thereunder. 

(May 27, 1933, ch. 38, title III, § 326, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1177.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in text, is act 

May 27, 1933, ch. 38, title I, 48 Stat. 74, as amended, 

which is classified generally to subchapter I (§ 77a et 

seq.) of this chapter. For complete classification of this 

Act to the Code, see section 77a of this title and Tables. 

The Securities Exchange Act of 1934, referred to in 

text, is act June 6, 1934, ch. 404, 48 Stat. 881, as amend-

ed, which is classified generally to chapter 2B (§ 78a et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 

The Public Utility Holding Company Act of 1935, re-

ferred to in text, is act Aug. 26, 1935, ch. 687, title I, 49 

Stat. 838, as amended, which is classified generally to 

chapter 2C (§ 79 et seq.) of this title. For complete clas-

sification of this Act to the Code, see section 79 of this 

title and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77aaaa. Contrary stipulations void 

Any condition, stipulation, or provision bind-
ing any person to waive compliance with any 
provision of this subchapter or with any rule, 
regulation, or order thereunder shall be void. 

(May 27, 1933, ch. 38, title III, § 327, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1177.) 

§ 77bbbb. Separability 

If any provision of this subchapter or the ap-
plication of such provision to any person or cir-
cumstance shall be held invalid, the remainder 
of the subchapter and the application of such 
provision to persons or circumstances other 
than those as to which it is held invalid shall 
not be affected thereby. 

(May 27, 1933, ch. 38, title III, § 328, as added Aug. 
3, 1939, ch. 411, 53 Stat. 1177.) 

CHAPTER 2B—SECURITIES EXCHANGES 

Sec. 

78a. Short title. 

78b. Necessity for regulation. 

78c. Definitions and application. 

(a) Definitions. 

(b) Power to define technical, trade, ac-

counting, and other terms. 

(c) Application to governmental depart-

ments or agencies. 

(d) Issuers of municipal securities. 

(e) Charitable organizations. 

(f) Consideration of promotion of effi-

ciency, competition, and capital 

formation. 

(g) Church plans. 

78c–1. Swap agreements. 

(a) Non-security-based swap agreements. 

(b) Security-based swap agreements. 

78d. Securities and Exchange Commission. 

(a) Establishment; composition; limita-

tions on commissioners; terms of of-

fice. 

(b) Appointment and compensation of 

staff and leasing authority. 

(c) Acceptance of travel support for Com-

mission activities from non-Federal 

sources; regulations. 

(d) Acceptance of relocation expenses 

from former employers by profes-

sional fellows program participants. 

(e) Fee payments. 

(f) Reimbursement of expenses for assist-

ing foreign securities authorities. 

78d–1. Delegation of functions by Commission. 

(a) Authorization; functions delegable; 

eligible persons; application of 

other laws. 

(b) Right of review; procedure. 

(c) Finality of delegated action. 

78d–2. Transfer of functions with respect to assign-

ment of personnel to chairman. 

78e. Transactions on unregistered exchanges. 

78f. National securities exchanges. 

(a) Registration; application. 

(b) Determinations by Commission req-

uisite to registration of applicant as 

a national securities exchange. 

(c) Denial of membership in national ex-

changes; denial of association with 

member; conditions; limitation of 

membership. 

(d) Discipline of national securities ex-

change members and persons associ-

ated with members; summary pro-

ceedings. 
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(e) Commissions, allowances, discounts, 

and other fees. 

(f) Compliance of non-members with ex-

change rules. 

(g) Notice registration of security fu-

tures product exchanges. 

(h) Trading in security futures products. 

(i) Rules to avoid duplicative regulation 

of dual registrants. 

(j) Procedures and rules for security fu-

ture products. 

(k) Rules relating to security futures 

products traded on foreign boards of 

trade. 

78g. Margin requirements. 

(a) Rules and regulations for extension of 

credit; standard for initial exten-

sion; undermargined accounts. 

(b) Lower and higher margin require-

ments. 

(c) Unlawful credit extension to cus-

tomers. 

(d) Unlawful credit extension in violation 

of rules and regulations; exceptions 

to application of rules, etc. 

(e) Effective date of this section and 

rules and regulations. 

(f) Unlawful receipt of credit; exemp-

tions. 

(g) Effect of bona fide agreement for de-

layed delivery of mortgage related 

security. 

78h. Restrictions on borrowing and lending by 

members, brokers, and dealers. 

78i. Manipulation of security prices. 

(a) Transactions relating to purchase or 

sale of security. 

(b) Transactions relating to puts, calls, 

straddles, or options. 

(c) Endorsement or guarantee of puts, 

calls, straddles, or options. 

(d) Registered warrant, right, or convert-

ible security not included in ‘‘put’’, 

‘‘call’’, ‘‘straddle’’, or ‘‘option’’. 

(e) Persons liable; suits at law or in eq-

uity. 

(f) Subsection (a) not applicable to ex-

empted securities. 

(g) Foreign currencies and security fu-

tures products. 

(h) Limitations on practices that affect 

market volatility. 

(i) Limitation on Commission authority. 

78j. Manipulative and deceptive devices. 

78j–1. Audit requirements. 

(a) In general. 

(b) Required response to audit discov-

eries. 

(c) Auditor liability limitation. 

(d) Civil penalties in cease-and-desist 

proceedings. 

(e) Preservation of existing authority. 

(f) ‘‘Illegal act’’ defined. 

78k. Trading by members of exchanges, brokers, 

and dealers. 

(a) Trading for own account or account of 

associated person; exceptions. 

(b) Registration of members as odd-lot 

dealers and specialists. 

(c) Exemptions from provisions of sec-

tion and rules and regulations. 

(d) Prohibition on extension of credit by 

broker-dealer. 

78k–1. National market system for securities; secu-

rities information processors. 

(a) Congressional findings; facilitating 

establishment of national market 

system for securities; designation of 

qualified securities. 

Sec. 

(b) Securities information processors; 

registration; withdrawal of registra-

tion; access to services; censure; 

suspension or revocation of reg-

istration. 
(c) Rules and regulations covering use of 

mails or other means or instrumen-

talities of interstate commerce; re-

ports of purchase or sale of qualified 

securities; limiting registered secu-

rities transactions to national secu-

rities exchanges. 
(d) National Market Advisory Board. 
(e) National markets system for security 

futures products. 
78l. Registration requirements for securities. 

(a) General requirement of registration. 
(b) Procedure for registration; informa-

tion. 

(c) Additional or alternative informa-

tion. 

(d) Effective date of registration; with-

drawal of registration. 

(e) Exemption from provisions of section 

for period ending not later than 

July 1, 1935. 

(f) Unlisted trading privileges for secu-

rity originally listed on another na-

tional exchange. 

(g) Registration of securities by issuer; 

exemptions. 

(h) Exemption by rules and regulations 

from certain provisions of section. 

(i) Securities issued by banks. 

(j) Denial, suspension, or revocation of 

registration; notice and hearing. 

(k) Trading suspensions; emergency au-

thority. 

(l) Issuance of any security in contraven-

tion of rules and regulations; appli-

cation to annuity contracts and 

variable life policies. 

78l–1. Applications for unlisted trading privileges 

deemed filed under section 78l of this title. 

78m. Periodical and other reports. 

(a) Reports by issuer of security; con-

tents. 

(b) Form of report; books, records, and 

internal accounting; directives. 

(c) Alternative reports. 

(d) Reports by persons acquiring more 

than five per centum of certain 

classes of securities. 

(e) Purchase of securities by issuer. 

(f) Reports by institutional investment 

managers. 

(g) Statement of equity security owner-

ship. 

(h) Large trader reporting. 

78n. Proxies. 

(a) Solicitation of proxies in violation of 

rules and regulations. 

(b) Giving or refraining from giving 

proxy in respect of any security car-

ried for account of customer. 

(c) Information to holders of record prior 

to annual or other meeting. 

(d) Tender offer by owner of more than 

five per centum of class of securi-

ties; exceptions. 

(e) Untrue statement of material fact or 

omission of fact with respect to ten-

der offer. 

(f) Election or designation of majority of 

directors of issuer by owner of more 

than five per centum of class of se-

curities at other than meeting of se-

curity holders. 

(g) Filing fees. 
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(h) Proxy solicitations and tender offers 

in connection with limited partner-

ship rollup transactions. 
78o. Registration and regulation of brokers and 

dealers. 

(a) Registration of all persons utilizing 

exchange facilities to effect trans-

actions; exemptions. 

(b) Manner of registration of brokers and 

dealers. 

(c) Use of manipulative or deceptive de-

vices; contravention of rules and 

regulations. 

(d) Filing of supplementary and periodic 

information. 

(e) Compliance with this chapter by 

members not required to be reg-

istered. 

(f) Prevention of misuse of material, 

nonpublic information. 

(g) Requirements for transactions in 

penny stocks. 

(h) Limitations on State law. 

(i) Rulemaking to extend requirements 

to new hybrid products. 

(i) Limitation on Commission authority. 

78o–1. Brokers deemed to be registered. 

78o–2. Liabilities arising prior to amendment unaf-

fected. 

78o–3. Registered securities associations. 

(a) Registration; application. 

(b) Determinations by Commission req-

uisite to registration of applicant as 

national securities association. 

(c) National association rules; provision 

for registration of affiliated securi-

ties association. 

(d) Registration as affiliated association; 

prerequisites; association rules. 

(e) Dealings with nonmember profes-

sionals. 

(f) Transactions in municipal securities. 

(g) Denial of membership. 

(h) Discipline of registered securities as-

sociation members and persons as-

sociated with members; summary 

proceedings. 

(i) Broker-dealer disciplinary history. 

(j) Registration for sales of private secu-

rities offerings. 

(k) Limited purpose national securities 

association. 

(l) Rules to avoid duplicative regulation 

of dual registrants. 

(m) Procedures and rules for security fu-

ture products. 

78o–4. Municipal securities. 

(a) Registration of municipal securities 

dealers. 

(b) Municipal Securities Rulemaking 

Board; rules and regulations. 

(c) Discipline of municipal securities 

dealers; censure; suspension or rev-

ocation of registration; other sanc-

tions; investigations. 

(d) Issuance of municipal securities. 

78o–5. Government securities brokers and dealers. 

(a) Registration requirements; notice to 

regulatory agencies; manner of reg-

istration; exemption from registra-

tion requirements. 

(b) Rules with respect to transactions in 

government securities. 

(c) Sanctions for violations. 

(d) Records of brokers and dealers sub-

ject to examination. 

(e) Membership in national securities ex-

change; exemptions. 

(f) Large position reporting. 

Sec. 

(g) Effect on other laws; authority of 

Commission. 
78p. Directors, officers, and principal stockhold-

ers. 
(a) Filing of statement of all ownership 

of securities of issuer by owner of 

more than ten per centum of any 

class of security. 
(b) Profits from purchase and sale of se-

curity within six months. 
(c) Conditions for sale of security by ben-

eficial owner, director, or officer. 
(d) Securities held in investment ac-

count, transactions in ordinary 

course of business, and establish-

ment of primary or secondary mar-

ket. 
(e) Application of section to foreign or 

domestic arbitrage transactions. 
(f) Treatment of transactions in security 

futures products. 
(g) Limitation on Commission authority. 

78q. Records and reports. 
(a) Rules and regulations. 
(b) Records subject to examination. 
(c) Copies of reports filed with other reg-

ulatory agencies. 
(d) Self-regulatory organizations. 
(e) Balance sheet and income statement; 

other financial statements and in-

formation. 
(f) Missing, lost, counterfeit, and stolen 

securities. 
(g) Persons extending credit. 
(h) Risk assessment for holding company 

systems. 
(i) Investment bank holding companies. 
(j) Authority to limit disclosure of infor-

mation. 
(k) Coordination of examining authori-

ties. 
78q–1. National system for clearance and settlement 

of securities transactions. 
(a) Congressional findings; facilitating 

establishment of system. 
(b) Registration of clearing agencies; ap-

plication; determinations by Com-

mission requisite to registration of 

applicant as clearing agency; denial 

of participation; discipline; sum-

mary proceedings; exemption; fa-

cilities for handling derivatives. 
(c) Registration of transfer agents. 
(d) Activities of clearing agencies and 

transfer agents; enforcement by ap-

propriate regulatory agencies. 
(e) Physical movement of securities cer-

tificates. 
(f) Rules concerning transfer of securi-

ties and rights and obligations of 

involved or affected parties. 
78q–2. Automated quotation systems for penny 

stocks. 
(a) Findings. 
(b) Mandate to facilitate establishment 

of automated quotation systems. 
(c) Exemptive authority. 
(d) Commission reporting requirements. 

78r. Liability for misleading statements. 
(a) Persons liable; persons entitled to re-

cover; defense of good faith; suit at 

law or in equity; costs, etc. 
(b) Contribution. 
(c) Period of limitations. 

78s. Registration, responsibilities, and oversight 

of self-regulatory organizations. 
(a) Registration procedures; notice of fil-

ing; other regulatory agencies. 
(b) Proposed rule changes; notice; pro-

ceedings. 
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(c) Amendment by Commission of rules 

of self-regulatory organizations. 

(d) Notice of disciplinary action taken by 

self-regulatory organization against 

a member or participant; review of 

action by appropriate regulatory 

agency; procedure. 

(e) Disposition of review; cancellation, 

reduction, or remission of sanction. 

(f) Dismissal of review proceeding. 

(g) Compliance with rules and regula-

tions. 

(h) Suspension or revocation of self-regu-

latory organization’s registration; 

censure; other sanctions. 

(i) Appointment of trustee. 

78t. Liability of controlling persons and persons 

who aid and abet violations. 

(a) Joint and several liability; good faith 

defense. 

(b) Unlawful activity through or by 

means of any other person. 

(c) Hindering, delaying, or obstructing 

the making or filing of any docu-

ment, report, or information. 

(d) Liability for trading in securities 

while in possession of material non-

public information. 

(e) Prosecution of persons who aid and 

abet violations. 

(f) Limitation on Commission authority. 

78t–1. Liability to contemporaneous traders for in-

sider trading. 

(a) Private rights of action based on con-

temporaneous trading. 

(b) Limitations on liability. 

(c) Joint and several liability for commu-

nicating. 

(d) Authority not to restrict other ex-

press or implied rights of action. 

(e) Provisions not to affect public pros-

ecutions. 

78u. Investigations and actions. 

(a) Authority and discretion of Commis-

sion to investigate violations. 

(b) Attendance of witnesses; production 

of records. 

(c) Judicial enforcement of investigative 

power of Commission; refusal to 

obey subpoena; criminal sanctions. 

(d) Injunction proceedings; authority of 

court to prohibit persons from serv-

ing as officers and directors; money 

penalties in civil actions. 

(e) Mandamus. 

(f) Rules of self-regulatory organiza-

tions. 

(g) Consolidation of actions; consent of 

Commission. 

(h) Access to records. 

(i) Information to CFTC. 

78u–1. Civil penalties for insider trading. 

(a) Authority to impose civil penalties. 

(b) Limitations on liability. 

(c) Authority of Commission. 

(d) Procedures for collection. 

(e) Authority to award bounties to in-

formants. 

(f) Definition. 

(g) Limitation on Commission authority. 

78u–2. Civil remedies in administrative proceedings. 

(a) Commission authority to assess 

money penalties. 

(b) Maximum amount of penalty. 

(c) Determination of public interest. 

(d) Evidence concerning ability to pay. 

(e) Authority to enter order requiring ac-

counting and disgorgement. 

78u–3. Cease-and-desist proceedings. 

Sec. 

(a) Authority of Commission. 

(b) Hearing. 

(c) Temporary order. 

(d) Review of temporary orders. 

(e) Authority to enter order requiring ac-

counting and disgorgement. 

78u–4. Private securities litigation. 

(a) Private class actions. 

(b) Requirements for securities fraud ac-

tions. 

(c) Sanctions for abusive litigation. 

(d) Defendant’s right to written interrog-

atories. 

(e) Limitation on damages. 

(f) Proportionate liability. 

78u–5. Application of safe harbor for forward-look-

ing statements. 

(a) Applicability. 

(b) Exclusions. 

(c) Safe harbor. 

(d) Duty to update. 

(e) Dispositive motion. 

(f) Stay pending decision on motion. 

(g) Exemption authority. 

(h) Effect on other authority of Commis-

sion. 

(i) Definitions. 

78v. Hearings by Commission. 

78w. Rules, regulations, and orders; annual re-

ports. 

(a) Power to make rules and regulations; 

considerations; public disclosure. 

(b) Omitted. 

(c) Procedure for adjudication. 

(d) Cease-and-desist procedures. 

78x. Public availability of information. 

(a) ‘‘Records’’ defined. 

(b) Disclosure or personal use. 

(c) Confidential disclosures. 

(d) Records obtained from foreign securi-

ties authorities. 

(e) Savings provision. 

78y. Court review of orders and rules. 

(a) Final Commission orders; persons ag-

grieved; petition; record; findings; 

affirmance, modification, enforce-

ment, or setting aside of orders; re-

mand to adduce additional evidence. 

(b) Commission rules; persons adversely 

affected; petition; record; affirm-

ance, enforcement, or setting aside 

of rules; findings; transfer of pro-

ceedings. 

(c) Objections not urged before Commis-

sion; stay of orders and rules; trans-

fer of enforcement or review pro-

ceedings. 

(d) Other appropriate regulatory agen-

cies. 

78z. Unlawful representations. 

78aa. Jurisdiction of offenses and suits. 

78aa–1. Special provision relating to statute of limi-

tations on private causes of action. 

(a) Effect on pending causes of action. 

(b) Effect on dismissed causes of action. 

78bb. Effect on existing law. 

(a) Addition of rights and remedies; re-

covery of actual damages; State se-

curities commissions. 

(b) Modification of disciplinary proce-

dures. 

(c) Continuing validity of disciplinary 

sanctions. 

(d) Physical location of facilities of reg-

istered clearing agencies or reg-

istered transfer agents not to sub-

ject changes in beneficial or record 

ownership of securities to State or 

local taxes. 



Page 161 TITLE 15—COMMERCE AND TRADE § 78a 

Sec. 

(e) Exchange, broker, and dealer commis-

sions; brokerage and research serv-

ices. 
(f) Limitations on remedies. 

78cc. Validity of contracts. 
(a) Waiver provisions. 
(b) Contract provisions in violation of 

chapter. 
(c) Validity of loans, extensions of credit, 

and creation of liens; actual knowl-

edge of violation. 
78dd. Foreign securities exchanges. 
78dd–1. Prohibited foreign trade practices by issuers. 

(a) Prohibition. 
(b) Exception for routine governmental 

action. 
(c) Affirmative defenses. 
(d) Guidelines by Attorney General. 
(e) Opinions of Attorney General. 
(f) Definitions. 
(g) Alternative jurisdiction. 

78dd–2. Prohibited foreign trade practices by domes-

tic concerns. 
(a) Prohibition. 
(b) Exception for routine governmental 

action. 
(c) Affirmative defenses. 
(d) Injunctive relief. 
(e) Guidelines by Attorney General. 
(f) Opinions of Attorney General. 
(g) Penalties. 
(h) Definitions. 
(i) Alternative jurisdiction. 

78dd–3. Prohibited foreign trade practices by persons 

other than issuers or domestic concerns. 
(a) Prohibition. 
(b) Exception for routine governmental 

action. 
(c) Affirmative defenses. 
(d) Injunctive relief. 
(e) Penalties. 
(f) Definitions. 

78ee. Transaction fees. 
(a) Recovery of cost of services. 
(b) Exchange-traded securities. 
(c) Off-exchange trades of exchange reg-

istered and last-sale-reported secu-

rities. 
(d) Assessments on security futures 

transactions. 
(e) Dates for payments. 
(f) Exemptions. 
(g) Publication. 
(h) Pro rata application. 
(i) Deposit of fees. 
(j) Recapture of projection windfalls for 

further rate reductions. 
(k) Lapse of appropriation. 
(l) Definitions. 

78ff. Penalties. 
(a) Willful violations; false and mislead-

ing statements. 
(b) Failure to file information, docu-

ments, or reports. 
(c) Violations by issuers, officers, direc-

tors, stockholders, employees, or 

agents of issuers. 
78gg. Separability. 
78hh. Effective date. 
78hh–1. Effective date of certain sections. 
78ii, 78jj. Omitted or Repealed. 
78kk. Authorization of appropriations. 

(a) In general. 
(b) Miscellaneous expenses. 

78ll. Requirements for the EDGAR system. 
78mm. General exemptive authority. 

(a) Authority. 
(b) Limitation. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 77ccc, 77hhh, 

77www, 77zzz, 78bbb, 78eee, 79p, 79t, 79u, 80a–2, 80a–8, 

80a–9, 80a–12, 80a–17, 80a–29, 80a–34, 80a–37, 80a–49, 80a–56, 

80b–2, 80b–3, 80b–4a, 80b–8, 631b, 1691c, 1693o, 6805 of this 

title; title 2 section 1602; title 7 sections 1a, 2, 6, 6m, 7a, 

7a–1, 12a; title 11 section 741; title 12 sections 1831o, 1844, 

2279aa–12, 3422, 4402, 4422; title 25 section 646; title 26 

sections 162, 277; title 29 sections 432, 1343; title 31 sec-

tion 5312; title 42 sections 2297h–2, 2297h–7; title 43 sec-

tions 1625, 1629b; title 45 section 1342; title 47 section 

274. 

§ 78a. Short title 

This chapter may be cited as the ‘‘Securities 
Exchange Act of 1934.’’ 

(June 6, 1934, ch. 404, title I, § 1, 48 Stat. 881.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘This Act’’. The act was divided into two titles as fol-

lows: ‘‘Title I—Regulation of Securities Exchanges’’ 

and ‘‘Title II—Amendments to Securities Act of 1933.’’ 

This section was section 1 of title I, which title is set 

out as sections 78a to 78l, 78m to 78o, 78o–3 to 78dd–1, 

and 78ee to 78hh, and 78kk to 78mm of this title. Title 

II of the act amended or repealed sections 77b to 77e, 

77j, 77k, 77m, 77o, and 77s, and added former sections 

78ii and 78jj of this title. For complete classification of 

this Act to the Code, see Tables. 

SHORT TITLE OF 2002 AMENDMENT 

Pub. L. 107–123, § 1, Jan. 16, 2002, 115 Stat. 2390, pro-

vided that: ‘‘This Act [enacting chapter 48 of Title 5, 

Government Organization and Employees, amending 

sections 77f, 77ggg, 78d, 78m, 78n, and 78ee of this title, 

sections 3132 and 5373 of Title 5, and section 1833b of 

Title 12, Banks and Banking, and enacting provisions 

set out as notes under section 78ee of this title and sec-

tion 4802 of Title 5] may be cited as the ‘Investor and 

Capital Markets Fee Relief Act’.’’ 

SHORT TITLE OF 1998 AMENDMENTS 

Pub. L. 105–366, § 1, Nov. 10, 1998, 112 Stat. 3302, pro-

vided that: ‘‘This Act [enacting section 78dd–3 of this 

title, amending sections 78dd–1, 78dd–2, and 78ff of this 

title, and enacting provisions set out as notes under 

section 78dd–1 of this title] may be cited as the ‘Inter-

national Anti-Bribery and Fair Competition Act of 

1998’.’’ 

Pub. L. 105–353, § 1, Nov. 3, 1998, 112 Stat. 3227, pro-

vided that: ‘‘This Act [amending sections 77b, 77k, 77m, 

77p, 77r, 77v, 77z–1 to 77z–3, 77aa, 77ccc, 77ddd, 77mmm, 

77sss, 78c, 78d, 78g, 78n, 78o, 78o–4, 78o–5, 78q, 78s, 78t, 

78u–4, 78z, 78bb, 78ee, 78kk, 78ll, 80a–2, 80a–3, 80a–12, 

80a–18, 80a–29, 80a–30, 80b–3, and 80b–18a of this title and 

enacting provisions set out as notes under this section 

and sections 77p and 78u of this title] may be cited as 

the ‘Securities Litigation Uniform Standards Act of 

1998’.’’ 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–290, § 1(a), Oct. 11, 1996, 110 Stat. 3416, pro-

vided that: ‘‘This Act [enacting sections 77z–3, 78mm, 

and 80b–3a of this title, amending sections 77b, 77c, 77f, 

77r, 77ddd, 78c, 78d, 78g, 78h, 78o, 78q, 78bb, 78ee, 78kk, 

80a–2, 80a–3, 80a–6, 80a–12, 80a–24, 80a–26, 80a–27, 80a–29, 

80a–30, 80a–34, 80a–54, 80a–60, 80a–63, 80b–2, 80b–3, 80b–5, 

and 80b–18a of this title and section 1002 of Title 29, 

Labor, and enacting provisions set out as notes under 

this section, sections 77e, 77r, 78b, 78n, 78o, 78ee, 80a–2, 

80a–3, 80a–24, 80a–51, 80b–2, 80b–3a, 80b–10, and 80b–20 of 

this title, and section 1002 of Title 29] may be cited as 

the ‘National Securities Markets Improvement Act of 

1996’.’’ 

Pub. L. 104–290, title I, § 101, Oct. 11, 1996, 110 Stat. 

3417, provided that: ‘‘This title [enacting sections 77z–3 

and 78mm of this title, amending sections 77b, 77r, 78c, 

78g, 78h, 78o, 78q, 78bb, and 80a–2 of this title, and enact-

ing provisions set out as notes under sections 77e and 
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77r of this title] may be cited as the ‘Capital Markets 

Efficiency Act of 1996’.’’ 

Pub. L. 104–290, title IV, § 401, Oct. 11, 1996, 110 Stat. 

3441, provided that: ‘‘This title [amending sections 77f, 

78d, 78ee, and 78kk of this title and enacting provisions 

set out as notes under this section and section 78ee of 

this title] may be cited as the ‘Securities and Exchange 

Commission Authorization Act of 1996’.’’ 

SHORT TITLE OF 1995 AMENDMENT 

Pub. L. 104–67, § 1(a), Dec. 22, 1995, 109 Stat. 737, pro-

vided that: ‘‘This Act [enacting sections 77z–1, 77z–2, 

78j–1, 78u–4, and 78u–5 of this title, amending sections 

77k, 77l, 77t, 78o, 78t, 78u, and 78u–4 of this title and sec-

tion 1964 of Title 18, Crimes and Criminal Procedure, 

and enacting provisions set out as notes under sections 

77k, 77l, and 78j–1 of this title] may be cited as the ‘Pri-

vate Securities Litigation Reform Act of 1995’.’’ 

SHORT TITLE OF 1994 AMENDMENTS 

Pub. L. 103–389, § 1, Oct. 22, 1994, 108 Stat. 4081, pro-

vided that: ‘‘This Act [amending section 78l of this 

title] may be cited as the ‘Unlisted Trading Privileges 

Act of 1994’.’’ 

Pub. L. 103–325, title II, § 201, Sept. 23, 1994, 108 Stat. 

2198, provided that: ‘‘This subtitle [subtitle A 

(§§ 201–210) of title II of Pub. L. 103–325 enacting section 

1835 of Title 12, Banks and Banking, amending sections 

77r–1, 78c, 78g, 78h, and 78k of this title and sections 24, 

1464, and 1757 of Title 12, and enacting provisions set 

out as notes under section 78b of this title and section 

3305 of Title 12] may be cited as the ‘Small Business 

Loan Securitization and Secondary Market Enhance-

ment Act of 1994’.’’ 

SHORT TITLE OF 1993 AMENDMENT 

Pub. L. 103–202, § 1(a), Dec. 17, 1993, 107 Stat. 2344, pro-

vided that: ‘‘This Act [enacting section 3130 of Title 31, 

Money and Finance, amending sections 78c, 78f, 78n, 

78o, 78o–3, 78o–5, 78s, and 78w of this title, and enacting 

provisions set out as notes under this section, sections 

78f, 78n, and 78o–5 of this title, and section 3121 of Title 

31] may be cited as the ‘Government Securities Act 

Amendments of 1993’.’’ 

Pub. L. 103–202, title III, § 301, Dec. 17, 1993, 107 Stat. 

2359, provided that: ‘‘This title [amending sections 78f, 

78n, and 78o–3 of this title and enacting provisions set 

out as notes under sections 78f and 78n of this title] 

may be cited as the ‘Limited Partnership Rollup Re-

form Act of 1993’.’’ 

SHORT TITLE OF 1990 AMENDMENTS 

Pub. L. 101–550, § 1, Nov. 15, 1990, 104 Stat. 2713, pro-

vided that: ‘‘This Act [amending sections 77ccc to 

77eee, 77iii to 77rrr, 77uuu, 77vvv, 78c, 78d, 78n, 78o, 

78o–4, 78o–5, 78q–1, 78x, 78kk, 79z–5, 80a–2, 80a–9, 80a–44, 

80a–45, 80b–2, 80b–3, 80b–10, and 80b–18 of this title and 

enacting provisions set out as notes under this section 

and sections 77aaa and 78n of this title] may be cited as 

the ‘Securities Acts Amendments of 1990’.’’ 

Pub. L. 101–550, title I, § 101, Nov. 15, 1990, 104 Stat. 

2713, provided that: ‘‘This title [amending sections 

77uuu, 78d, 78kk, 79z–5, 80a–45, and 80b–18 of this title] 

may be cited as the ‘Securities and Exchange Commis-

sion Authorization Act of 1990’.’’ 

Pub. L. 101–550, title II, § 201, Nov. 15, 1990, 104 Stat. 

2714, provided that: ‘‘This title [amending sections 78c, 

78d, 78o, 78o–4, 78o–5, 78q–1, 78x, 80a–2, 80a–9, 80a–44, 

80b–2, 80b–3, and 80b–10 of this title] may be cited as the 

‘International Securities Enforcement Cooperation Act 

of 1990’.’’ 

Pub. L. 101–550, title III, § 301, Nov. 15, 1990, 104 Stat. 

2721, provided that: ‘‘This title [amending section 78n of 

this title and enacting provisions set out as a note 

under section 78n of this title] may be cited as the 

‘Shareholder Communications Improvement Act of 

1990’.’’ 

Pub. L. 101–432, § 1, Oct. 16, 1990, 104 Stat. 963, provided 

that: ‘‘This Act [enacting section 1831l of Title 12, 

Banks and Banking, amending sections 78i, 78l, 78m, 

78o–5, 78q, 78q–1, and 78y of this title, and enacting pro-

visions set out as notes under sections 78b and 78q–1 of 

this title] may be cited as the ‘Market Reform Act of 

1990’.’’ 

Pub. L. 101–429, § 1(a), Oct. 15, 1990, 104 Stat. 931, pro-

vided that: ‘‘This Act [enacting sections 77h–1, 78q–2, 

78u–2, and 78u–3 of this title, amending sections 77g, 77t, 

78c, 78o, 78o–3, 78o–4, 78q–1, 78u, 78u–1, 78w, 78cc, 80a–9, 

80a–41, 80b–3, 80b–9, and 80b–14 of this title, and enacting 

provisions set out as notes under this section and sec-

tions 77g, 78o, and 78s of this title] may be cited as the 

‘Securities Enforcement Remedies and Penny Stock 

Reform Act of 1990’.’’ 

Pub. L. 101–429, title V, § 501, Oct. 15, 1990, 104 Stat. 

951, provided that: ‘‘This title [enacting section 78q–2 of 

this title, amending sections 77g, 78c, 78o, 78o–3, and 

78cc of this title, and enacting provisions set out as 

notes under sections 78o and 78s of this title] may be 

cited as the ‘Penny Stock Reform Act of 1990’.’’ 

SHORT TITLE OF 1988 AMENDMENTS 

Pub. L. 100–704, § 1, Nov. 19, 1988, 102 Stat. 4677, pro-

vided that: ‘‘This Act [enacting sections 78t–1, 78u–1, 

and 80b–4a of this title, amending sections 78c, 78o, 78u, 

78ff, and 78kk of this title, and enacting provisions set 

out as notes under sections 78b, 78o, and 78u–1 of this 

title] may be cited as the ‘Insider Trading and Securi-

ties Fraud Enforcement Act of 1988’.’’ 

Pub. L. 100–418, title V, § 5001, Aug. 23, 1988, 102 Stat. 

1415, provided that: ‘‘This part [part I (§§ 5001–5003) of 

subtitle A of title I of Pub. L. 100–418, amending sec-

tions 78m, 78dd–1, 78dd–2, and 78ff of this title and en-

acting provisions set out as a note under section 78dd–1 

of this title] may be cited as the ‘Foreign Corrupt Prac-

tices Act Amendments of 1988’.’’ 

SHORT TITLE OF 1987 AMENDMENT 

Pub. L. 100–181, § 1, Dec. 4, 1987, 101 Stat. 1249, provided 

that: ‘‘This Act [enacting sections 78d–1, 78d–2, and 78ll 

of this title, amending sections 77b, 77c, 77f, 77i, 77s, 77t, 

77v, 77ccc, 78c, 78d, 78f, 78k–1, 78l, 78m, 78o, 78o–4, 78o–5, 

78q, 78q–1, 78u, 78w, 78aa, 78bb, 78kk, 78lll, 79h, 79r, 79x, 

79y, 79z–4, 80a–2, 80a–3, 80a–5, 80a–6, 80a–9, 80a–12, 80a–15, 

80a–17, 80a–18, 80a–20, 80a–21, 80a–22, 80a–24, 80a–26, 

80a–28, 80a–35, 80a–41, 80a–52, 80a–53, 80a–54, 80a–56, 80b–2, 

80b–3, 80b–5, 80b–9, 80b–11, 80b–13, and 80b–14 of this title, 

and repealing sections 78d–1, 78d–2, and 78jj of this title] 

may be cited as the ‘Securities and Exchange Commis-

sion Authorization Act of 1987’.’’ 

SHORT TITLE OF 1986 AMENDMENT 

Pub. L. 99–571, § 1(a), Oct. 28, 1986, 100 Stat. 3208, pro-

vided that: ‘‘This Act [enacting section 78o–5 of this 

title and section 9110 of Title 31, Money and Finance, 

amending sections 78c, 78o, 78o–3, 78q, 78w, 78y, 80a–9, 

and 80b–3 of this title and section 3121 of Title 31, and 

enacting provisions set out as notes under section 78o–5 

of this title] may be cited as the ‘Government Securi-

ties Act of 1986’.’’ 

SHORT TITLE OF 1985 AMENDMENT 

Pub. L. 99–222, § 1, Dec. 28, 1985, 99 Stat. 1737, provided 

that: ‘‘This Act [amending section 78n of this title and 

enacting a provision set out as a note under section 78n 

of this title] may be cited as the ‘Shareholder Commu-

nications Act of 1985’.’’ 

SHORT TITLE OF 1984 AMENDMENT 

Pub. L. 98–376, § 1, Aug. 10, 1984, 98 Stat. 1264, provided 

that: ‘‘This Act [amending sections 78c, 78o, 78t, 78u, 

and 78ff of this title and enacting provisions set out as 

a note under section 78c of this title] may be cited as 

the ‘Insider Trading Sanctions Act of 1984’.’’ 

SHORT TITLE OF 1977 AMENDMENT 

Pub. L. 95–213, title I, § 101, Dec. 19, 1977, 91 Stat. 1494, 

provided that: ‘‘This title [enacting sections 78dd–1 and 
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78dd–2 of this title and amending sections 78m and 78ff 

of this title] may be cited as the ‘Foreign Corrupt Prac-

tices Act of 1977’.’’ 

Pub. L. 95–213, title II, § 201, Dec. 19, 1977, 91 Stat. 1498, 

provided that: ‘‘This title [amending sections 78m and 

78o of this title] may be cited as the ‘Domestic and For-

eign Investment Improved Disclosure Act of 1977’.’’ 

SHORT TITLE OF 1975 AMENDMENT 

Section 1 of Pub. L. 94–29, June 4, 1975, 89 Stat. 97, 

provided: ‘‘That this Act [enacting sections 78k–1, 

78o–4, 78q–1, and 78kk of this title, amending sections 

77d, 77x, 77yyy, 78b, 78c, 78d–1, 78f, 78h, 78k, 78l, 78m, 78o, 

78o–3, 78q, 78s, 78u, 78w, 78x, 78y, 78bb, 78ee, 78ff, 78iii, 

79z–3, 80a–9, 80a–10, 80a–13, 80a–15, 80a–16, 80a–18, 80a–31, 

80a–35, 80a–48, 80b–3, 80b–4, and 80b–17 of this title, and 

enacting provisions set out as notes under sections 78b 

and 78f of this title] may be cited as the ‘Securities 

Acts Amendments of 1975’.’’ 

SHORT TITLE OF 1964 AMENDMENT 

Section 1 of Pub. L. 88–467, Aug. 20, 1964, 78 Stat. 565, 

provided: ‘‘That this Act [amending sections 77d, 78c, 

78l to 78o, 78o–3, 78p, 78t, 78w, and 78ff of this title and 

enacting provisions set out as a note under section 78c 

of this title] may be cited as the ‘Securities Acts 

Amendments of 1964’.’’ 

SHORT TITLE OF 1936 AMENDMENT 

Act May 27, 1936, ch. 462, 49 Stat. 1375, enacting sec-

tions 78l–1, 78o–1, 78o–2, and 78hh–1 of this title, and 

amending sections 78l, 78o, 78q, 78r, 78t, 78u, 78w, and 

78ff of this title, is popularly known as the Unlisted Se-

curities Trading Act. 

SEVERABILITY 

Pub. L. 104–290, § 3, Oct. 11, 1996, 110 Stat. 3417, pro-

vided: ‘‘If any provision of this Act [see Short Title of 

1996 Amendment note above], an amendment made by 

this Act, or the application of such provision or amend-

ment to any person or circumstance is held to be un-

constitutional, the remainder of this Act, the amend-

ments made by this Act, and the application of the pro-

visions of such to any person or circumstance shall not 

be affected thereby.’’ 

CONGRESSIONAL FINDINGS OF 1998 AMENDMENT 

Pub. L. 105–353, § 2, Nov. 3, 1998, 112 Stat. 3227, pro-

vided that: ‘‘The Congress finds that— 

‘‘(1) the Private Securities Litigation Reform Act 

of 1995 [see Short Title of 1995 Amendment note 

above] sought to prevent abuses in private securities 

fraud lawsuits; 

‘‘(2) since enactment of that legislation, consider-

able evidence has been presented to Congress that a 

number of securities class action lawsuits have shift-

ed from Federal to State courts; 

‘‘(3) this shift has prevented that Act from fully 

achieving its objectives; 

‘‘(4) State securities regulation is of continuing im-

portance, together with Federal regulation of securi-

ties, to protect investors and promote strong finan-

cial markets; and 

‘‘(5) in order to prevent certain State private secu-

rities class action lawsuits alleging fraud from being 

used to frustrate the objectives of the Private Securi-

ties Litigation Reform Act of 1995, it is appropriate 

to enact national standards for securities class action 

lawsuits involving nationally traded securities, while 

preserving the appropriate enforcement powers of 

State securities regulators and not changing the cur-

rent treatment of individual lawsuits.’’ 

PURPOSES OF 1996 AMENDMENT 

Pub. L. 104–290, title IV, § 402, Oct. 11, 1996, 110 Stat. 

3441, provided: ‘‘The purposes of this title [see Short 

Title of 1996 Amendment note above] are— 

‘‘(1) to authorize appropriations for the Commission 

for fiscal year 1997; and 

‘‘(2) to reduce over time the rates of fees charged 

under the Federal securities laws.’’ 

DEFINITIONS 

Pub. L. 104–290, § 2, Oct. 11, 1996, 110 Stat. 3417, pro-

vided: ‘‘For purposes of this Act [see Short Title of 1996 

Amendment note above]— 
‘‘(1) the term ‘Commission’ means the Securities 

and Exchange Commission; and 
‘‘(2) the term ‘State’ has the same meaning as in 

section 3 of the Securities Exchange Act of 1934 [15 

U.S.C. 78c].’’ 

§ 78b. Necessity for regulation 

For the reasons hereinafter enumerated, 
transactions in securities as commonly con-
ducted upon securities exchanges and over-the- 
counter markets are affected with a national 
public interest which makes it necessary to pro-
vide for regulation and control of such trans-
actions and of practices and matters related 
thereto, including transactions by officers, di-
rectors, and principal security holders, to re-
quire appropriate reports to remove impedi-
ments to and perfect the mechanisms of a na-
tional market system for securities and a na-
tional system for the clearance and settlement 
of securities transactions and the safeguarding 
of securities and funds related thereto, and to 
impose requirements necessary to make such 
regulation and control reasonably complete and 
effective, in order to protect interstate com-
merce, the national credit, the Federal taxing 
power, to protect and make more effective the 
national banking system and Federal Reserve 
System, and to insure the maintenance of fair 
and honest markets in such transactions: 

(1) Such transactions (a) are carried on in 
large volume by the public generally and in 
large part originate outside the States in 
which the exchanges and over-the-counter 
markets are located and/or are effected by 
means of the mails and instrumentalities of 
interstate commerce; (b) constitute an impor-
tant part of the current of interstate com-
merce; (c) involve in large part the securities 
of issuers engaged in interstate commerce; (d) 
involve the use of credit, directly affect the fi-
nancing of trade, industry, and transportation 
in interstate commerce, and directly affect 
and influence the volume of interstate com-
merce; and affect the national credit. 

(2) The prices established and offered in such 
transactions are generally disseminated and 
quoted throughout the United States and for-
eign countries and constitute a basis for deter-
mining and establishing the prices at which 
securities are bought and sold, the amount of 
certain taxes owing to the United States and 
to the several States by owners, buyers, and 
sellers of securities, and the value of collateral 
for bank loans. 

(3) Frequently the prices of securities on 
such exchanges and markets are susceptible to 
manipulation and control, and the dissemina-
tion of such prices gives rise to excessive spec-
ulation, resulting in sudden and unreasonable 
fluctuations in the prices of securities which 
(a) cause alternately unreasonable expansion 
and unreasonable contraction of the volume of 
credit available for trade, transportation, and 
industry in interstate commerce, (b) hinder 
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the proper appraisal of the value of securities 
and thus prevent a fair calculation of taxes 
owing to the United States and to the several 
States by owners, buyers, and sellers of securi-
ties, and (c) prevent the fair valuation of col-
lateral for bank loans and/or obstruct the ef-
fective operation of the national banking sys-
tem and Federal Reserve System. 

(4) National emergencies, which produce 
widespread unemployment and the dislocation 
of trade, transportation, and industry, and 
which burden interstate commerce and ad-
versely affect the general welfare, are precip-
itated, intensified, and prolonged by manipu-
lation and sudden and unreasonable fluctua-
tions of security prices and by excessive specu-
lation on such exchanges and markets, and to 
meet such emergencies the Federal Govern-
ment is put to such great expense as to burden 
the national credit. 

(June 6, 1934, ch. 404, title I, § 2, 48 Stat. 881; Pub. 
L. 94–29, § 2, June 4, 1975, 89 Stat. 97.) 

AMENDMENTS 

1975—Pub. L. 94–29 inserted ‘‘to remove impediments 

to and perfect the mechanisms of a national market 

system for securities and a national system for the 

clearance and settlement of securities transactions and 

the safeguarding of securities and funds related there-

to,’’ after ‘‘require appropriate reports,’’ in introduc-

tory provisions preceding par. (1). 

EFFECTIVE DATE OF 1975 AMENDMENT 

Section 31(a) of Pub. L. 94–29 provided that: ‘‘This Act 

[enacting sections 78k–1, 78o–4, 78q–1, and 78kk of this 

title, amending this section and sections 77d, 77x, 

77yyy, 78c, 78d–1, 78f, 78h, 78k, 78l, 78m, 78o, 78o–3, 78q, 

78s, 78u, 78w, 78x, 78y, 78bb, 78ee, 78ff, 78iii, 79z–3, 80a–9, 

80a–10, 80a–13, 80a–15, 80a–16, 80a–18, 80a–31, 80a–35, 

80a–48, 80b–3, 80b–4, and 80b–17 of this title, and enacting 

provisions set out as notes under sections 78a and 78f of 

this title] shall become effective on the date of its en-

actment [June 4, 1975] except as hereinafter provided. 

The amendments made by this Act to sections 3(a)(12), 

6(a) through (d), 11A(b), 15(a), 15A, 15B(a), 17A(b), and 

(c), and 19(g) of the Securities Exchange Act of 1934 

[sections 78c(a)(12), 78f(a) through (d), 78k–1(b), 78o(a), 

78o–3, 78o–4(a), 78q–1(b) and (c), and 78s(g) of this title] 

shall become effective one hundred eighty days after 

the date of enactment of this Act [June 4, 1975], and the 

amendments made by this Act to section 31 of the Se-

curities Exchange Act of 1934 [section 78ee of this title] 

shall become effective on January 1, 1976. Neither the 

provisions of section 3(a)(3), 6(b)(2), or 6(c)(1) of the Se-

curities Exchange Act of 1934 (as amended by this Act) 

[section 78c(a)(3), 78f(b)(2), or 78f(c)(1) of this title] nor 

any rule or regulation thereunder shall apply so as to 

deprive any person of membership in any national secu-

rities exchange (or its successor) of which such person 

was, on the date of enactment of this Act [June 4, 1975], 

a member or a member firm as defined in the constitu-

tion of such exchange or so as to deny membership in 

any such exchange (or its successor) to any natural per-

son who is or becomes associated with such member or 

member firm.’’ 

STUDY AND REPORT ON IMPACT OF TECHNOLOGICAL 

ADVANCES ON SECURITIES MARKETS 

Pub. L. 104–290, title V, § 510(a), Oct. 11, 1996, 110 Stat. 

3450, provided that: 

‘‘(1) STUDY.— 

‘‘(A) IN GENERAL.—The Commission shall conduct a 

study of— 

‘‘(i) the impact of technological advances and the 

use of on-line information systems on the securities 

markets, including steps that the Commission has 

taken to facilitate the electronic delivery of pro-

spectuses to institutional and other investors; 
‘‘(ii) how such technologies have changed the way 

in which the securities markets operate; and 
‘‘(iii) any steps taken by the Commission to ad-

dress such changes. 
‘‘(B) CONSIDERATIONS.—In conducting the study 

under subparagraph (A), the Commission shall con-

sider how the Commission has adapted its enforce-

ment policies and practices in response to techno-

logical developments with regard to— 
‘‘(i) disclosure, prospectus delivery, and other 

customer protection regulations; 
‘‘(ii) intermediaries and exchanges in the domes-

tic and international financial services industry; 
‘‘(iii) reporting by issuers, including communica-

tions with holders of securities; 
‘‘(iv) the relationship of the Commission with 

other national regulatory authorities and organiza-

tions to improve coordination and cooperation; and 
‘‘(v) the relationship of the Commission with 

State regulatory authorities and organizations to 

improve coordination and cooperation. 
‘‘(2) REPORT.—Not later than 1 year after the date of 

enactment of this Act [Oct. 11, 1996], the Commission 

shall submit a report to the Congress on the results of 

the study conducted under paragraph (1).’’ 

JOINT STUDY ON IMPACT OF ADDITIONAL SECURITIES 

BASED ON POOLED OBLIGATIONS 

Pub. L. 103–325, title II, § 209, Sept. 23, 1994, 108 Stat. 

2202, provided that: 
‘‘(a) JOINT STUDY REQUIRED.—The Board and the Com-

mission shall conduct a joint study of the impact of the 

provisions of this subtitle [subtitle A [§§ 201–210 of title 

II of Pub. L. 103–325], see Short Title of 1994 Amend-

ment note set out under section 78a of this title] (in-

cluding the amendments made by this subtitle) on the 

credit and securities markets. Such study shall evalu-

ate— 
‘‘(1) the impact of the provisions of this subtitle on 

the availability of credit for business and commercial 

enterprises in general, and the availability of credit 

in particular for— 
‘‘(A) businesses in low- and moderate-income 

areas; 
‘‘(B) businesses owned by women and minorities; 
‘‘(C) community development efforts; 
‘‘(D) community development financial institu-

tions; 
‘‘(E) businesses in different geographical regions; 

and 
‘‘(F) a diversity of types of businesses; 

‘‘(2) the structure and operation of the markets 

that develop for small business related securities and 

commercial mortgage related securities, including 

the types of entities (such as pension funds and insur-

ance companies) that are significant purchasers of 

such securities, the extent to which such entities are 

sophisticated investors, the use of credit enhance-

ments in obtaining investment-grade ratings, any 

conflicts of interest that arise in such markets, and 

any adverse effects of such markets on commercial 

real estate ventures, pension funds, or pension fund 

beneficiaries; 
‘‘(3) the extent to which the provisions of this sub-

title with regard to margin requirements, the number 

of eligible investment rating categories, preemption 

of State law, and the treatment of such securities as 

government securities for the purpose of State in-

vestment limitations, affect the structure and oper-

ation of such markets; and 
‘‘(4) in view of the findings made pursuant to para-

graphs (2) and (3), any additional suitability or disclo-

sure requirements or other investor protections that 

should be required. 
‘‘(b) REPORTS.— 

‘‘(1) IN GENERAL.—The Board and the Commission 

shall submit to the Congress a report on the results 

of the study required by subsection (a) before the end 

of— 
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‘‘(A) the 2-year period beginning on the date of 

enactment of this Act [Sept. 23, 1994]; 
‘‘(B) the 4-year period beginning on such date of 

enactment; and 
‘‘(C) the 6-year period beginning on such date of 

enactment. 
‘‘(2) CONTENTS OF REPORT.—Each report required 

under paragraph (1) shall contain or be accompanied 

by such recommendations for administrative or legis-

lative action as the Board and the Commission con-

sider appropriate and may include recommendations 

regarding the need to develop a system for reporting 

additional information concerning investments by 

the entities described in subsection (a)(2). 
‘‘(c) DEFINITIONS.—As used in this section— 

‘‘(1) the term ‘Board’ means the Board of Governors 

of the Federal Reserve System; and 
‘‘(2) the term ‘Commission’ means the Securities 

and Exchange Commission.’’ 

INTERMARKET COORDINATION; REPORTS TO CONGRESS 

Pub. L. 101–432, § 8(a), Oct. 16, 1990, 104 Stat. 976, pro-

vided that: ‘‘The Secretary of the Treasury, the Chair-

man of the Board of Governors of the Federal Reserve 

System, the Chairman of the Securities and Exchange 

Commission, and the Chairman of the Commodity Fu-

tures Trading Commission, shall report to the Congress 

not later than May 31, 1991, and annually thereafter 

until May 31, 1995, on the following: 
‘‘(1) the efforts their respective agencies have made 

relating to the coordination of regulatory activities 

to ensure the integrity and competitiveness of United 

States financial markets; 
‘‘(2) the efforts their respective agencies have made 

to formulate coordinated mechanisms across market-

places to protect the payments and market systems 

during market emergencies; 
‘‘(3) the views of their respective agencies with re-

spect to the adequacy of margin levels and use of le-

verage by market participants; and 
‘‘(4) such other issues and concerns relating to the 

soundness, stability, and integrity of domestic and 

international capital markets as may be appropriate. 
The agencies shall cooperate in the development of 

their reports, and prior to submitting its report to Con-

gress, each agency shall provide copies to the other 

agencies.’’ 

SECURITIES LAWS STUDY 

Pub. L. 100–704, § 7, Nov. 19, 1988, 102 Stat. 4682, di-

rected Securities and Exchange Commission to study 

and investigate adequacy of Federal securities laws and 

regulations for protection of the public interest and in-

terests of investors, specified subjects for the study and 

investigation and authority of Commission in conduct-

ing the study and investigation, directed Commission 

to supply interim information to Congress on the 

progress of, and any impediments to completing, the 

study and investigation, directed Commission to report 

to Congress on results of the study and investigation 

within 18 months after the date funds are appropriated 

for the study and investigation, including in such re-

port the Commission’s recommendations. 

FOREIGN INVESTMENT STUDY 

Pub. L. 93–479, Oct. 26, 1974, 88 Stat. 1450, directed Sec-

retary of the Treasury and Secretary of Commerce to 

conduct a comprehensive, overall study of foreign di-

rect and portfolio investments in the United States and 

submit to Congress an interim report twelve months 

after Oct. 26, 1974, and not later than one and one-half 

years after Oct. 26, 1974, a full and complete report of 

the findings made under the study authorized, together 

with such recommendations as they considered appro-

priate. 

EX. ORD. NO. 11858. FOREIGN INVESTMENT IN THE UNITED 

STATES 

Ex. Ord. No. 11858, May 7, 1975, 40 F.R. 20263, as 

amended by Ex. Ord. No. 12188, Jan. 2, 1980, 45 F.R. 989; 

Ex. Ord. No. 12661, Dec. 27, 1988, 54 F.R. 779; Ex. Ord. No. 

12860, Sept. 3, 1993, 58 F.R. 47201, provided: 
By virtue of the authority vested in me by the Con-

stitution and statutes of the United States of America, 

including the Act of February 14, 1903, as amended (15 

U.S.C. 1501 et seq.), section 10 of the Gold Reserve Act 

of 1934, as amended (31 U.S.C. 822a), and section 301 of 

title 3 of the United States Code, and as President of 

the United States of America, it is hereby ordered as 

follows: 
SECTION 1. (a) There is hereby established the Com-

mittee on Foreign Investment in the United States 

(hereinafter referred to as the Committee). The Com-

mittee shall be composed of the following: 
(1) The Secretary of State. 
(2) The Secretary of the Treasury. 
(3) The Secretary of Defense. 
(4) The Secretary of Commerce. 
(5) The United States Trade Representative. 
(6) The Chairman of the Council of Economic Advis-

ers. 
(7) The Attorney General. 
(8) The Director of the Office of Management and 

Budget. 
(9) the Director of the Office of Science and Tech-

nology Policy. 
(10) the Assistant to the President for National Secu-

rity Affairs. 
(11) the Assistant to the President for Economic Pol-

icy. 
The Secretary of the Treasury shall be the chairman 

of the Committee. The chairman, as he deems appro-

priate, may invite representatives of other depart-

ments and agencies to participate from time to time in 

activities of the Committee. 
(b) The Committee shall have primary continuing re-

sponsibility within the Executive Branch for monitor-

ing the impact of foreign investment in the United 

States, both direct and portfolio, and for coordinating 

the implementation of United States policy on such in-

vestment. In fulfillment of this responsibility, the 

Committee shall: 
(1) arrange for the preparation of analyses of trends 

and significant developments in foreign investments in 

the United States; 
(2) provide guidance on arrangements with foreign 

governments for advance consultations on prospective 

major foreign governmental investments in the United 

States; 
(3) review investments in the United States which, in 

the judgment of the Committee, might have major im-

plications for United States national interests; 
(4) consider proposals for new legislation or regula-

tions relating to foreign investment as may appear nec-

essary; and 
(5) coordinate the views of the Executive Branch and 

discharge the responsibilities with respect to Section 

721(a) and (e) of the Defense Production Act of 1950 [50 

U.S.C. App. 2170(a), (e)], as amended (50 U.S.C. App. 2061 

et seq.) (‘‘Defense Production Act’’). 
(c) As the need arises, the Committee shall submit 

recommendations and analyses to the National Secu-

rity Council and to the Economic Policy Board. It shall 

also arrange for the preparation and publication of 

periodic reports. 
SEC. 2. The Secretary of Commerce, with respect to 

the collection and use of data on foreign investment in 

the United States, shall provide, in particular, for the 

performance of the following activities: 
(a) The obtainment, consolidation, and analysis of in-

formation on foreign investment in the United States; 
(b) the improvement of procedures for the collection 

and dissemination of information on such foreign in-

vestment; 
(c) the close observation of foreign investment in the 

United States; 
(d) the preparation of reports and analyses of trends 

and of significant developments in appropriate cat-

egories of such investment; 
(e) the compilation of data and preparation of evalua-

tions of significant investment transactions; and 
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(f) the submission to the Committee of appropriate 

reports, analyses, data and recommendations relating 

to foreign investment in the United States, including 

recommendations as to how information on foreign in-

vestment can be kept current. 
SEC. 3. The Secretary of the Treasury is authorized, 

without further approval of the President, to make rea-

sonable use of the resources of the Exchange Stabiliza-

tion Fund, in accordance with section 10 of the Gold 

Reserve Act of 1934, as amended (31 U.S.C. 822a) [31 

U.S.C. 5302], to pay any of the expenses directly in-

curred by the Secretary of Commerce in the perform-

ance of the functions and activities provided by this 

order. This authority shall be in effect for one year, un-

less revoked prior thereto. 
SEC. 4. All departments and agencies are directed to 

provide, to the extent permitted by law, such informa-

tion and assistance as may be requested by the Com-

mittee or the Secretary of Commerce in carrying out 

their functions and activities under this order. 
SEC. 5. Information which has been submitted or re-

ceived in confidence shall not be publicly disclosed, ex-

cept to the extent required by law; and such informa-

tion shall be used by the Committee only for the pur-

pose of carrying out the functions and activities pre-

scribed by this order. Information or documentary ma-

terial filed pursuant to Section 1(b)(5) or Section 7 of 

this Order shall be treated in accordance with para-

graph (b) of Section 721 of the Defense Production Act 

[50 U.S.C. App. 2170(b)]. 
SEC. 6. Nothing in this order shall affect the data- 

gathering, regulatory, or enforcement authority of any 

existing department or agency over foreign investment, 

and the review of individual investments provided by 

this order shall not in any way supersede or prejudice 

any other process provided by law. 
SEC. 7. (1) Investigations. (a) The Committee is des-

ignated to receive notices and other information, to de-

termine whether investigations should be undertaken, 

and to make investigations, pursuant to Section 721(a) 

of the Defense Production Act [50 U.S.C. App. 2170(a)]. 

(b) If the Committee determines that an investigation 

should be undertaken, such investigation shall com-

mence no later than 30 days after receipt by the Com-

mittee of written notification of the proposed or pend-

ing merger, acquisition, or takeover. Such investiga-

tion shall be completed no later than 45 days after such 

determination. (c) If one or more Committee members 

differ with a Committee decision not to undertake an 

investigation, the Chairman shall submit a report of 

the Committee to the President setting forth the dif-

fering views and presenting the issues for his decision 

within 25 days after receipt by the Committee of writ-

ten notification of the proposed or pending merger, ac-

quisition, or takeover. (d) A unanimous decision by the 

Committee not to undertake an investigation with re-

gard to a notice shall conclude action under this sec-

tion on such notice. The Chairman shall advise the 

President of said decision. 
(2) Report to the President. Upon completion or termi-

nation of any investigation, the Committee shall report 

to the President and present a recommendation. Any 

such report shall include information relevant to sub-

paragraphs (1) and (2) of Section 721(d) of the Defense 

Production Act. If the Committee is unable to reach a 

unanimous recommendation, the Chairman shall sub-

mit a report of the Committee to the President setting 

forth the differing views and presenting the issues for 

his decision. 
SEC. 8. The Chairman of the Committee, in consulta-

tion with other members of the Committee, is hereby 

delegated the authority to issue regulations to imple-

ment Section 721 of the Defense Production Act [50 

U.S.C. App. 2170]. 

EX. ORD. NO. 12631. WORKING GROUP ON FINANCIAL 

MARKETS 

Ex. Ord. No. 12631, Mar. 18, 1988, 53 F.R. 9421, provided: 
By virtue of the authority vested in me as President 

by the Constitution and laws of the United States of 

America, and in order to establish a Working Group on 

Financial Markets, it is hereby ordered as follows: 
SECTION 1. Establishment. (a) There is hereby estab-

lished a Working Group on Financial Markets (Working 

Group). The Working Group shall be composed of: 
(1) the Secretary of the Treasury, or his designee; 
(2) the Chairman of the Board of Governors of the 

Federal Reserve System, or his designee; 
(3) the Chairman of the Securities and Exchange 

Commission, or his designee; and 
(4) the Chairman of the Commodity Futures Trading 

Commission, or her designee. 
(b) The Secretary of the Treasury, or his designee, 

shall be the Chairman of the Working Group. 
SEC. 2. Purposes and Functions. (a) Recognizing the 

goals of enhancing the integrity, efficiency, orderli-

ness, and competitiveness of our Nation’s financial 

markets and maintaining investor confidence, the 

Working Group shall identify and consider: 
(1) the major issues raised by the numerous studies 

on the events in the financial markets surrounding Oc-

tober 19, 1987, and any of those recommendations that 

have the potential to achieve the goals noted above; 

and 
(2) the actions, including governmental actions under 

existing laws and regulations (such as policy coordina-

tion and contingency planning), that are appropriate to 

carry out these recommendations. 
(b) The Working Group shall consult, as appropriate, 

with representatives of the various exchanges, clear-

inghouses, self-regulatory bodies, and with major mar-

ket participants to determine private sector solutions 

wherever possible. 

(c) The Working Group shall report to the President 

initially within 60 days (and periodically thereafter) on 

its progress and, if appropriate, its views on any rec-

ommended legislative changes. 

SEC. 3. Administration. (a) The heads of Executive de-

partments, agencies, and independent instrumental-

ities shall, to the extent permitted by law, provide the 

Working Group such information as it may require for 

the purpose of carrying out this Order. 

(b) Members of the Working Group shall serve with-

out additional compensation for their work on the 

Working Group. 

(c) To the extent permitted by law and subject to the 

availability of funds therefor, the Department of the 

Treasury shall provide the Working Group with such 

administrative and support services as may be nec-

essary for the performance of its functions. 

RONALD REAGAN. 

§ 78c. Definitions and application 

(a) Definitions 

When used in this chapter, unless the context 
otherwise requires— 

(1) The term ‘‘exchange’’ means any organi-
zation, association, or group of persons, 
whether incorporated or unincorporated, 
which constitutes, maintains, or provides a 
market place or facilities for bringing to-
gether purchasers and sellers of securities or 
for otherwise performing with respect to secu-
rities the functions commonly performed by a 
stock exchange as that term is generally un-
derstood, and includes the market place and 
the market facilities maintained by such ex-
change. 

(2) The term ‘‘facility’’ when used with re-
spect to an exchange includes its premises, 
tangible or intangible property whether on the 
premises or not, any right to the use of such 
premises or property or any service thereof for 
the purpose of effecting or reporting a trans-
action on an exchange (including, among other 
things, any system of communication to or 
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from the exchange, by ticker or otherwise, 
maintained by or with the consent of the ex-
change), and any right of the exchange to the 
use of any property or service. 

(3)(A) The term ‘‘member’’ when used with 
respect to a national securities exchange 
means (i) any natural person permitted to ef-
fect transactions on the floor of the exchange 
without the services of another person acting 
as broker, (ii) any registered broker or dealer 
with which such a natural person is associ-
ated, (iii) any registered broker or dealer per-
mitted to designate as a representative such a 
natural person, and (iv) any other registered 
broker or dealer which agrees to be regulated 
by such exchange and with respect to which 
the exchange undertakes to enforce compli-
ance with the provisions of this chapter, the 
rules and regulations thereunder, and its own 
rules. For purposes of sections 78f(b)(1), 
78f(b)(4), 78f(b)(6), 78f(b)(7), 78f(d), 78q(d), 78s(d), 
78s(e), 78s(g), 78s(h), and 78u of this title, the 
term ‘‘member’’ when used with respect to a 
national securities exchange also means, to 
the extent of the rules of the exchange speci-
fied by the Commission, any person required 
by the Commission to comply with such rules 
pursuant to section 78f(f) of this title. 

(B) The term ‘‘member’’ when used with re-
spect to a registered securities association 
means any broker or dealer who agrees to be 
regulated by such association and with respect 
to whom the association undertakes to enforce 
compliance with the provisions of this chap-
ter, the rules and regulations thereunder, and 
its own rules. 

(4) BROKER.— 
(A) IN GENERAL.—The term ‘‘broker’’ 

means any person engaged in the business of 
effecting transactions in securities for the 
account of others. 

(B) EXCEPTION FOR CERTAIN BANK ACTIVI-
TIES.—A bank shall not be considered to be a 
broker because the bank engages in any one 
or more of the following activities under the 
conditions described: 

(i) THIRD PARTY BROKERAGE ARRANGE-
MENTS.—The bank enters into a contrac-
tual or other written arrangement with a 
broker or dealer registered under this 
chapter under which the broker or dealer 
offers brokerage services on or off the 
premises of the bank if— 

(I) such broker or dealer is clearly 
identified as the person performing the 
brokerage services; 

(II) the broker or dealer performs bro-
kerage services in an area that is clearly 
marked and, to the extent practicable, 
physically separate from the routine de-
posit-taking activities of the bank; 

(III) any materials used by the bank to 
advertise or promote generally the avail-
ability of brokerage services under the 
arrangement clearly indicate that the 
brokerage services are being provided by 
the broker or dealer and not by the 
bank; 

(IV) any materials used by the bank to 
advertise or promote generally the avail-
ability of brokerage services under the 

arrangement are in compliance with the 
Federal securities laws before distribu-
tion; 

(V) bank employees (other than associ-
ated persons of a broker or dealer who 
are qualified pursuant to the rules of a 
self-regulatory organization) perform 
only clerical or ministerial functions in 
connection with brokerage transactions 
including scheduling appointments with 
the associated persons of a broker or 
dealer, except that bank employees may 
forward customer funds or securities and 
may describe in general terms the types 
of investment vehicles available from 
the bank and the broker or dealer under 
the arrangement; 

(VI) bank employees do not receive in-
centive compensation for any brokerage 
transaction unless such employees are 
associated persons of a broker or dealer 
and are qualified pursuant to the rules of 
a self-regulatory organization, except 
that the bank employees may receive 
compensation for the referral of any cus-
tomer if the compensation is a nominal 
one-time cash fee of a fixed dollar 
amount and the payment of the fee is 
not contingent on whether the referral 
results in a transaction; 

(VII) such services are provided by the 
broker or dealer on a basis in which all 
customers that receive any services are 
fully disclosed to the broker or dealer; 

(VIII) the bank does not carry a securi-
ties account of the customer except as 
permitted under clause (ii) or (viii) of 
this subparagraph; and 

(IX) the bank, broker, or dealer in-
forms each customer that the brokerage 
services are provided by the broker or 
dealer and not by the bank and that the 
securities are not deposits or other obli-
gations of the bank, are not guaranteed 
by the bank, and are not insured by the 
Federal Deposit Insurance Corporation. 

(ii) TRUST ACTIVITIES.—The bank effects 
transactions in a trustee capacity, or ef-
fects transactions in a fiduciary capacity 
in its trust department or other depart-
ment that is regularly examined by bank 
examiners for compliance with fiduciary 
principles and standards, and— 

(I) is chiefly compensated for such 
transactions, consistent with fiduciary 
principles and standards, on the basis of 
an administration or annual fee (payable 
on a monthly, quarterly, or other basis), 
a percentage of assets under manage-
ment, or a flat or capped per order proc-
essing fee equal to not more than the 
cost incurred by the bank in connection 
with executing securities transactions 
for trustee and fiduciary customers, or 
any combination of such fees; and 

(II) does not publicly solicit brokerage 
business, other than by advertising that 
it effects transactions in securities in 
conjunction with advertising its other 
trust activities. 
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(iii) PERMISSIBLE SECURITIES TRANS-
ACTIONS.—The bank effects transactions 
in— 

(I) commercial paper, bankers accept-
ances, or commercial bills; 

(II) exempted securities; 
(III) qualified Canadian government 

obligations as defined in section 24 of 
title 12, in conformity with section 78o–5 
of this title and the rules and regula-
tions thereunder, or obligations of the 
North American Development Bank; or 

(IV) any standardized, credit enhanced 
debt security issued by a foreign govern-
ment pursuant to the March 1989 plan of 
then Secretary of the Treasury Brady, 
used by such foreign government to re-
tire outstanding commercial bank loans. 

(iv) CERTAIN STOCK PURCHASE PLANS.— 
(I) EMPLOYEE BENEFIT PLANS.—The 

bank effects transactions, as part of its 
transfer agency activities, in the securi-
ties of an issuer as part of any pension, 
retirement, profit-sharing, bonus, thrift, 
savings, incentive, or other similar bene-
fit plan for the employees of that issuer 
or its affiliates (as defined in section 1841 
of title 12), if the bank does not solicit 
transactions or provide investment ad-
vice with respect to the purchase or sale 
of securities in connection with the plan. 

(II) DIVIDEND REINVESTMENT PLANS.— 
The bank effects transactions, as part of 
its transfer agency activities, in the se-
curities of an issuer as part of that issu-
er’s dividend reinvestment plan, if— 

(aa) the bank does not solicit trans-
actions or provide investment advice 
with respect to the purchase or sale of 
securities in connection with the plan; 
and 

(bb) the bank does not net sharehold-
ers’ buy and sell orders, other than for 
programs for odd-lot holders or plans 
registered with the Commission. 

(III) ISSUER PLANS.—The bank effects 
transactions, as part of its transfer agen-
cy activities, in the securities of an is-
suer as part of a plan or program for the 
purchase or sale of that issuer’s shares, 
if— 

(aa) the bank does not solicit trans-
actions or provide investment advice 
with respect to the purchase or sale of 
securities in connection with the plan 
or program; and 

(bb) the bank does not net sharehold-
ers’ buy and sell orders, other than for 
programs for odd-lot holders or plans 
registered with the Commission. 

(IV) PERMISSIBLE DELIVERY OF MATE-
RIALS.—The exception to being consid-
ered a broker for a bank engaged in ac-
tivities described in subclauses (I), (II), 
and (III) will not be affected by delivery 
of written or electronic plan materials 
by a bank to employees of the issuer, 
shareholders of the issuer, or members of 
affinity groups of the issuer, so long as 
such materials are— 

(aa) comparable in scope or nature to 
that permitted by the Commission as 
of November 12, 1999; or 

(bb) otherwise permitted by the Com-
mission. 

(v) SWEEP ACCOUNTS.—The bank effects 
transactions as part of a program for the 
investment or reinvestment of deposit 
funds into any no-load, open-end manage-
ment investment company registered 
under the Investment Company Act of 1940 
[15 U.S.C. 80a–1 et seq.] that holds itself 
out as a money market fund. 

(vi) AFFILIATE TRANSACTIONS.—The bank 
effects transactions for the account of any 
affiliate of the bank (as defined in section 
1841 of title 12) other than— 

(I) a registered broker or dealer; or 
(II) an affiliate that is engaged in mer-

chant banking, as described in section 
1843(k)(4)(H) of title 12. 

(vii) PRIVATE SECURITIES OFFERINGS.— 
The bank— 

(I) effects sales as part of a primary of-
fering of securities not involving a pub-
lic offering, pursuant to section 3(b), 4(2), 
or 4(6) of the Securities Act of 1933 [15 
U.S.C. 77c(b), 77d(2), 77d(6)] or the rules 
and regulations issued thereunder; 

(II) at any time after the date that is 
1 year after November 12, 1999, is not af-
filiated with a broker or dealer that has 
been registered for more than 1 year in 
accordance with this chapter, and en-
gages in dealing, market making, or un-
derwriting activities, other than with re-
spect to exempted securities; and 

(III) if the bank is not affiliated with a 
broker or dealer, does not effect any pri-
mary offering described in subclause (I) 
the aggregate amount of which exceeds 
25 percent of the capital of the bank, ex-
cept that the limitation of this sub-
clause shall not apply with respect to 
any sale of government securities or mu-
nicipal securities. 

(viii) SAFEKEEPING AND CUSTODY ACTIVI-
TIES.— 

(I) IN GENERAL.—The bank, as part of 
customary banking activities— 

(aa) provides safekeeping or custody 
services with respect to securities, in-
cluding the exercise of warrants and 
other rights on behalf of customers; 

(bb) facilitates the transfer of funds 
or securities, as a custodian or a clear-
ing agency, in connection with the 
clearance and settlement of its cus-
tomers’ transactions in securities; 

(cc) effects securities lending or bor-
rowing transactions with or on behalf 
of customers as part of services pro-
vided to customers pursuant to divi-
sion (aa) or (bb) or invests cash collat-
eral pledged in connection with such 
transactions; 

(dd) holds securities pledged by a 
customer to another person or securi-
ties subject to purchase or resale 
agreements involving a customer, or 
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facilitates the pledging or transfer of 
such securities by book entry or as 
otherwise provided under applicable 
law, if the bank maintains records sep-
arately identifying the securities and 
the customer; or 

(ee) serves as a custodian or provider 
of other related administrative serv-
ices to any individual retirement ac-
count, pension, retirement, profit shar-
ing, bonus, thrift savings, incentive, or 
other similar benefit plan. 

(II) EXCEPTION FOR CARRYING BROKER 
ACTIVITIES.—The exception to being con-
sidered a broker for a bank engaged in 
activities described in subclause (I) shall 
not apply if the bank, in connection with 
such activities, acts in the United States 
as a carrying broker (as such term, and 
different formulations thereof, are used 
in section 78o(c)(3) of this title and the 
rules and regulations thereunder) for any 
broker or dealer, unless such carrying 
broker activities are engaged in with re-
spect to government securities (as de-
fined in paragraph (42) of this sub-
section). 

(ix) IDENTIFIED BANKING PRODUCTS.—The 
bank effects transactions in identified 
banking products as defined in section 206 
of the Gramm-Leach-Bliley Act. 

(x) MUNICIPAL SECURITIES.—The bank ef-
fects transactions in municipal securities. 

(xi) DE MINIMIS EXCEPTION.—The bank ef-
fects, other than in transactions referred 
to in clauses (i) through (x), not more than 
500 transactions in securities in any cal-
endar year, and such transactions are not 
effected by an employee of the bank who is 
also an employee of a broker or dealer. 

(C) EXECUTION BY BROKER OR DEALER.—The 
exception to being considered a broker for a 
bank engaged in activities described in 
clauses (ii), (iv), and (viii) of subparagraph 
(B) shall not apply if the activities described 
in such provisions result in the trade in the 
United States of any security that is a pub-
licly traded security in the United States, 
unless— 

(i) the bank directs such trade to a reg-
istered broker or dealer for execution; 

(ii) the trade is a cross trade or other 
substantially similar trade of a security 
that— 

(I) is made by the bank or between the 
bank and an affiliated fiduciary; and 

(II) is not in contravention of fiduciary 
principles established under applicable 
Federal or State law; or 

(iii) the trade is conducted in some other 
manner permitted under rules, regula-
tions, or orders as the Commission may 
prescribe or issue. 

(D) FIDUCIARY CAPACITY.—For purposes of 
subparagraph (B)(ii), the term ‘‘fiduciary ca-
pacity’’ means— 

(i) in the capacity as trustee, executor, 
administrator, registrar of stocks and 
bonds, transfer agent, guardian, assignee, 

receiver, or custodian under a uniform gift 
to minor act, or as an investment adviser 
if the bank receives a fee for its invest-
ment advice; 

(ii) in any capacity in which the bank 
possesses investment discretion on behalf 
of another; or 

(iii) in any other similar capacity. 

(E) EXCEPTION FOR ENTITIES SUBJECT TO 
SECTION 78o(e).—The term ‘‘broker’’ does not 
include a bank that— 

(i) was, on the day before November 12, 
1999, subject to section 78o(e) of this title; 
and 

(ii) is subject to such restrictions and re-
quirements as the Commission considers 
appropriate. 

(5) DEALER.— 
(A) IN GENERAL.—The term ‘‘dealer’’ means 

any person engaged in the business of buying 
and selling securities for such person’s own 
account through a broker or otherwise. 

(B) EXCEPTION FOR PERSON NOT ENGAGED IN 
THE BUSINESS OF DEALING.—The term ‘‘deal-
er’’ does not include a person that buys or 
sells securities for such person’s own ac-
count, either individually or in a fiduciary 
capacity, but not as a part of a regular busi-
ness. 

(C) EXCEPTION FOR CERTAIN BANK ACTIVI-
TIES.—A bank shall not be considered to be a 
dealer because the bank engages in any of 
the following activities under the conditions 
described: 

(i) PERMISSIBLE SECURITIES TRANS-
ACTIONS.—The bank buys or sells— 

(I) commercial paper, bankers accept-
ances, or commercial bills; 

(II) exempted securities; 
(III) qualified Canadian government 

obligations as defined in section 24 of 
title 12, in conformity with section 78o–5 
of this title and the rules and regula-
tions thereunder, or obligations of the 
North American Development Bank; or 

(IV) any standardized, credit enhanced 
debt security issued by a foreign govern-
ment pursuant to the March 1989 plan of 
then Secretary of the Treasury Brady, 
used by such foreign government to re-
tire outstanding commercial bank loans. 

(ii) INVESTMENT, TRUSTEE, AND FIDUCIARY 
TRANSACTIONS.—The bank buys or sells se-
curities for investment purposes— 

(I) for the bank; or 
(II) for accounts for which the bank 

acts as a trustee or fiduciary. 

(iii) ASSET-BACKED TRANSACTIONS.—The 
bank engages in the issuance or sale to 
qualified investors, through a grantor 
trust or other separate entity, of securities 
backed by or representing an interest in 
notes, drafts, acceptances, loans, leases, 
receivables, other obligations (other than 
securities of which the bank is not the is-
suer), or pools of any such obligations pre-
dominantly originated by— 

(I) the bank; 
(II) an affiliate of any such bank other 

than a broker or dealer; or 
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(III) a syndicate of banks of which the 
bank is a member, if the obligations or 
pool of obligations consists of mortgage 
obligations or consumer-related receiv-
ables. 

(iv) IDENTIFIED BANKING PRODUCTS.—The 
bank buys or sells identified banking prod-
ucts, as defined in section 206 of the 
Gramm-Leach-Bliley Act. 

(6) The term ‘‘bank’’ means (A) a banking in-
stitution organized under the laws of the 
United States, (B) a member bank of the Fed-
eral Reserve System, (C) any other banking 
institution, whether incorporated or not, 
doing business under the laws of any State or 
of the United States, a substantial portion of 
the business of which consists of receiving de-
posits or exercising fiduciary powers similar 
to those permitted to national banks under 
the authority of the Comptroller of the Cur-
rency pursuant to section 92a of title 12, and 
which is supervised and examined by State or 
Federal authority having supervision over 
banks, and which is not operated for the pur-
pose of evading the provisions of this chapter, 
and (D) a receiver, conservator, or other liq-
uidating agent of any institution or firm in-
cluded in clauses (A), (B), or (C) of this para-
graph. 

(7) The term ‘‘director’’ means any director 
of a corporation or any person performing 
similar functions with respect to any organi-
zation, whether incorporated or unincor-
porated. 

(8) The term ‘‘issuer’’ means any person who 
issues or proposes to issue any security; except 
that with respect to certificates of deposit for 
securities, voting-trust certificates, or collat-
eral-trust certificates, or with respect to cer-
tificates of interest or shares in an unincor-
porated investment trust not having a board 
of directors or of the fixed, restricted manage-
ment, or unit type, the term ‘‘issuer’’ means 
the person or persons performing the acts and 
assuming the duties of depositor or manager 
pursuant to the provisions of the trust or 
other agreement or instrument under which 
such securities are issued; and except that 
with respect to equipment-trust certificates or 
like securities, the term ‘‘issuer’’ means the 
person by whom the equipment or property is, 
or is to be, used. 

(9) The term ‘‘person’’ means a natural per-
son, company, government, or political sub-
division, agency, or instrumentality of a gov-
ernment. 

(10) The term ‘‘security’’ means any note, 
stock, treasury stock, security future, bond, 
debenture, certificate of interest or participa-
tion in any profit-sharing agreement or in any 
oil, gas, or other mineral royalty or lease, any 
collateral-trust certificate, preorganization 
certificate or subscription, transferable share, 
investment contract, voting-trust certificate, 
certificate of deposit for a security, any put, 
call, straddle, option, or privilege on any secu-
rity, certificate of deposit, or group or index of 
securities (including any interest therein or 
based on the value thereof), or any put, call, 
straddle, option, or privilege entered into on a 

national securities exchange relating to for-
eign currency, or in general, any instrument 
commonly known as a ‘‘security’’; or any cer-
tificate of interest or participation in, tem-
porary or interim certificate for, receipt for, 
or warrant or right to subscribe to or pur-
chase, any of the foregoing; but shall not in-
clude currency or any note, draft, bill of ex-
change, or banker’s acceptance which has a 
maturity at the time of issuance of not ex-
ceeding nine months, exclusive of days of 
grace, or any renewal thereof the maturity of 
which is likewise limited. 

(11) The term ‘‘equity security’’ means any 
stock or similar security; or any security fu-
ture on any such security; or any security con-
vertible, with or without consideration, into 
such a security, or carrying any warrant or 
right to subscribe to or purchase such a secu-
rity; or any such warrant or right; or any 
other security which the Commission shall 
deem to be of similar nature and consider nec-
essary or appropriate, by such rules and regu-
lations as it may prescribe in the public inter-
est or for the protection of investors, to treat 
as an equity security. 

(12)(A) The term ‘‘exempted security’’ or 
‘‘exempted securities’’ includes— 

(i) government securities, as defined in 
paragraph (42) of this subsection; 

(ii) municipal securities, as defined in 
paragraph (29) of this subsection; 

(iii) any interest or participation in any 
common trust fund or similar fund that is 
excluded from the definition of the term ‘‘in-
vestment company’’ under section 3(c)(3) of 
the Investment Company Act of 1940 [15 
U.S.C. 80a–3(c)(3)]; 

(iv) any interest or participation in a sin-
gle trust fund, or a collective trust fund 
maintained by a bank, or any security aris-
ing out of a contract issued by an insurance 
company, which interest, participation, or 
security is issued in connection with a quali-
fied plan as defined in subparagraph (C) of 
this paragraph; 

(v) any security issued by or any interest 
or participation in any pooled income fund, 
collective trust fund, collective investment 
fund, or similar fund that is excluded from 
the definition of an investment company 
under section 3(c)(10)(B) of the Investment 
Company Act of 1940 [15 U.S.C. 
80a–3(c)(10)(B)]; 

(vi) solely for purposes of sections 78l, 78m, 
78n, and 78p of this title, any security issued 
by or any interest or participation in any 
church plan, company, or account that is ex-
cluded from the definition of an investment 
company under section 3(c)(14) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(14)]; and 

(vii) such other securities (which may in-
clude, among others, unregistered securities, 
the market in which is predominantly intra-
state) as the Commission may, by such rules 
and regulations as it deems consistent with 
the public interest and the protection of in-
vestors, either unconditionally or upon spec-
ified terms and conditions or for stated peri-
ods, exempt from the operation of any one or 
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more provisions of this chapter which by 
their terms do not apply to an ‘‘exempted se-
curity’’ or to ‘‘exempted securities’’. 

(B)(i) Notwithstanding subparagraph (A)(i) 
of this paragraph, government securities shall 
not be deemed to be ‘‘exempted securities’’ for 
the purposes of section 78q–1 of this title. 

(ii) Notwithstanding subparagraph (A)(ii) of 
this paragraph, municipal securities shall not 
be deemed to be ‘‘exempted securities’’ for the 
purposes of sections 78o and 78q–1 of this title. 

(C) For purposes of subparagraph (A)(iv) of 
this paragraph, the term ‘‘qualified plan’’ 
means (i) a stock bonus, pension, or profit- 
sharing plan which meets the requirements for 
qualification under section 401 of title 26, (ii) 
an annuity plan which meets the requirements 
for the deduction of the employer’s contribu-
tion under section 404(a)(2) of title 26, or (iii) 
a governmental plan as defined in section 
414(d) of title 26 which has been established by 
an employer for the exclusive benefit of its 
employees or their beneficiaries for the pur-
pose of distributing to such employees or their 
beneficiaries the corpus and income of the 
funds accumulated under such plan, if under 
such plan it is impossible, prior to the satis-
faction of all liabilities with respect to such 
employees and their beneficiaries, for any part 
of the corpus or income to be used for, or di-
verted to, purposes other than the exclusive 
benefit of such employees or their bene-
ficiaries, other than any plan described in 
clause (i), (ii), or (iii) of this subparagraph 
which (I) covers employees some or all of 
whom are employees within the meaning of 
section 401(c) of title 26, or (II) is a plan funded 
by an annuity contract described in section 
403(b) of title 26. 

(13) The terms ‘‘buy’’ and ‘‘purchase’’ each 
include any contract to buy, purchase, or 
otherwise acquire. For security futures prod-
ucts, such term includes any contract, agree-
ment, or transaction for future delivery. 

(14) The terms ‘‘sale’’ and ‘‘sell’’ each in-
clude any contract to sell or otherwise dispose 
of. For security futures products, such term 
includes any contract, agreement, or trans-
action for future delivery. 

(15) The term ‘‘Commission’’ means the Se-
curities and Exchange Commission established 
by section 78d of this title. 

(16) The term ‘‘State’’ means any State of 
the United States, the District of Columbia, 
Puerto Rico, the Virgin Islands, or any other 
possession of the United States. 

(17) The term ‘‘interstate commerce’’ means 
trade, commerce, transportation, or commu-
nication among the several States, or between 
any foreign country and any State, or between 
any State and any place or ship outside there-
of. The term also includes intrastate use of (A) 
any facility of a national securities exchange 
or of a telephone or other interstate means of 
communication, or (B) any other interstate in-
strumentality. 

(18) The term ‘‘person associated with a 
broker or dealer’’ or ‘‘associated person of a 
broker or dealer’’ means any partner, officer, 
director, or branch manager of such broker or 
dealer (or any person occupying a similar 

status or performing similar functions), any 
person directly or indirectly controlling, con-
trolled by, or under common control with such 
broker or dealer, or any employee of such 
broker or dealer, except that any person asso-
ciated with a broker or dealer whose functions 
are solely clerical or ministerial shall not be 
included in the meaning of such term for pur-
poses of section 78o(b) of this title (other than 
paragraph (6) thereof). 

(19) The terms ‘‘investment company’’, ‘‘af-
filiated person’’, ‘‘insurance company’’, ‘‘sepa-
rate account’’, and ‘‘company’’ have the same 
meanings as in the Investment Company Act 
of 1940 [15 U.S.C. 80a–1 et seq.]. 

(20) The terms ‘‘investment adviser’’ and 
‘‘underwriter’’ have the same meanings as in 
the Investment Advisers Act of 1940 [15 U.S.C. 
80b–1 et seq.]. 

(21) The term ‘‘person associated with a 
member’’ or ‘‘associated person of a member’’ 
when used with respect to a member of a na-
tional securities exchange or registered securi-
ties association means any partner, officer, di-
rector, or branch manager of such member (or 
any person occupying a similar status or per-
forming similar functions), any person di-
rectly or indirectly controlling, controlled by, 
or under common control with such member, 
or any employee of such member. 

(22)(A) The term ‘‘securities information 
processor’’ means any person engaged in the 
business of (i) collecting, processing, or pre-
paring for distribution or publication, or as-
sisting, participating in, or coordinating the 
distribution or publication of, information 
with respect to transactions in or quotations 
for any security (other than an exempted secu-
rity) or (ii) distributing or publishing (whether 
by means of a ticker tape, a communications 
network, a terminal display device, or other-
wise) on a current and continuing basis, infor-
mation with respect to such transactions or 
quotations. The term ‘‘securities information 
processor’’ does not include any bona fide 
newspaper, news magazine, or business or fi-
nancial publication of general and regular cir-
culation, any self-regulatory organizations, 
any bank, broker, dealer, building and loan, 
savings and loan, or homestead association, or 
cooperative bank, if such bank, broker, dealer, 
association, or cooperative bank would be 
deemed to be a securities information proc-
essor solely by reason of functions performed 
by such institutions as part of customary 
banking, brokerage, dealing, association, or 
cooperative bank activities, or any common 
carrier, as defined in section 153 of title 47, 
subject to the jurisdiction of the Federal Com-
munications Commission or a State commis-
sion, as defined in section 153 of title 47, unless 
the Commission determines that such carrier 
is engaged in the business of collecting, proc-
essing, or preparing for distribution or publi-
cation, information with respect to trans-
actions in or quotations for any security. 

(B) The term ‘‘exclusive processor’’ means 
any securities information processor or self- 
regulatory organization which, directly or in-
directly, engages on an exclusive basis on be-
half of any national securities exchange or 
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registered securities association, or any na-
tional securities exchange or registered securi-
ties association which engages on an exclusive 
basis on its own behalf, in collecting, process-
ing, or preparing for distribution or publica-
tion any information with respect to (i) trans-
actions or quotations on or effected or made 
by means of any facility of such exchange or 
(ii) quotations distributed or published by 
means of any electronic system operated or 
controlled by such association. 

(23)(A) The term ‘‘clearing agency’’ means 
any person who acts as an intermediary in 
making payments or deliveries or both in con-
nection with transactions in securities or who 
provides facilities for comparison of data re-
specting the terms of settlement of securities 
transactions, to reduce the number of settle-
ments of securities transactions, or for the al-
location of securities settlement responsibil-
ities. Such term also means any person, such 
as a securities depository, who (i) acts as a 
custodian of securities in connection with a 
system for the central handling of securities 
whereby all securities of a particular class or 
series of any issuer deposited within the sys-
tem are treated as fungible and may be trans-
ferred, loaned, or pledged by bookkeeping 
entry without physical delivery of securities 
certificates, or (ii) otherwise permits or facili-
tates the settlement of securities transactions 
or the hypothecation or lending of securities 
without physical delivery of securities certifi-
cates. 

(B) The term ‘‘clearing agency’’ does not in-
clude (i) any Federal Reserve bank, Federal 
home loan bank, or Federal land bank; (ii) any 
national securities exchange or registered se-
curities association solely by reason of its pro-
viding facilities for comparison of data re-
specting the terms of settlement of securities 
transactions effected on such exchange or by 
means of any electronic system operated or 
controlled by such association; (iii) any bank, 
broker, dealer, building and loan, savings and 
loan, or homestead association, or cooperative 
bank if such bank, broker, dealer, association, 
or cooperative bank would be deemed to be a 
clearing agency solely by reason of functions 
performed by such institution as part of cus-
tomary banking, brokerage, dealing, associa-
tion, or cooperative banking activities, or 
solely by reason of acting on behalf of a clear-
ing agency or a participant therein in connec-
tion with the furnishing by the clearing agen-
cy of services to its participants or the use of 
services of the clearing agency by its partici-
pants, unless the Commission, by rule, other-
wise provides as necessary or appropriate to 
assure the prompt and accurate clearance and 
settlement of securities transactions or to pre-
vent evasion of this chapter; (iv) any life in-
surance company, its registered separate ac-
counts, or a subsidiary of such insurance com-
pany solely by reason of functions commonly 
performed by such entities in connection with 
variable annuity contracts or variable life 
policies issued by such insurance company or 
its separate accounts; (v) any registered open- 
end investment company or unit investment 
trust solely by reason of functions commonly 

performed by it in connection with shares in 
such registered open-end investment company 
or unit investment trust, or (vi) any person 
solely by reason of its performing functions 
described in paragraph (25)(E) of this sub-
section. 

(24) The term ‘‘participant’’ when used with 
respect to a clearing agency means any person 
who uses a clearing agency to clear or settle 
securities transactions or to transfer, pledge, 
lend, or hypothecate securities. Such term 
does not include a person whose only use of a 
clearing agency is (A) through another person 
who is a participant or (B) as a pledgee of se-
curities. 

(25) The term ‘‘transfer agent’’ means any 
person who engages on behalf of an issuer of 
securities or on behalf of itself as an issuer of 
securities in (A) countersigning such securi-
ties upon issuance; (B) monitoring the issu-
ance of such securities with a view to prevent-
ing unauthorized issuance, a function com-
monly performed by a person called a reg-
istrar; (C) registering the transfer of such se-
curities; (D) exchanging or converting such se-
curities; or (E) transferring record ownership 
of securities by bookkeeping entry without 
physical issuance of securities certificates. 
The term ‘‘transfer agent’’ does not include 
any insurance company or separate account 
which performs such functions solely with re-
spect to variable annuity contracts or variable 
life policies which it issues or any registered 
clearing agency which performs such functions 
solely with respect to options contracts which 
it issues. 

(26) The term ‘‘self-regulatory organization’’ 
means any national securities exchange, reg-
istered securities association, or registered 
clearing agency, or (solely for purposes of sec-
tions 78s(b), 78s(c), and 78w(b) 1 of this title) 
the Municipal Securities Rulemaking Board 
established by section 78o–4 of this title. 

(27) The term ‘‘rules of an exchange’’, ‘‘rules 
of an association’’, or ‘‘rules of a clearing 
agency’’ means the constitution, articles of in-
corporation, bylaws, and rules, or instruments 
corresponding to the foregoing, of an ex-
change, association of brokers and dealers, or 
clearing agency, respectively, and such of the 
stated policies, practices, and interpretations 
of such exchange, association, or clearing 
agency as the Commission, by rule, may deter-
mine to be necessary or appropriate in the 
public interest or for the protection of inves-
tors to be deemed to be rules of such exchange, 
association, or clearing agency. 

(28) The term ‘‘rules of a self-regulatory or-
ganization’’ means the rules of an exchange 
which is a national securities exchange, the 
rules of an association of brokers and dealers 
which is a registered securities association, 
the rules of a clearing agency which is a reg-
istered clearing agency, or the rules of the 
Municipal Securities Rulemaking Board. 

(29) The term ‘‘municipal securities’’ means 
securities which are direct obligations of, or 
obligations guaranteed as to principal or in-
terest by, a State or any political subdivision 
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thereof, or any agency or instrumentality of a 
State or any political subdivision thereof, or 
any municipal corporate instrumentality of 
one or more States, or any security which is 
an industrial development bond (as defined in 
section 103(c)(2) 1 of title 26) the interest on 
which is excludable from gross income under 
section 103(a)(1) 1 of title 26 if, by reason of the 
application of paragraph (4) or (6) of section 
103(c) 1 of title 26 (determined as if paragraphs 
(4)(A), (5), and (7) were not included in such 
section 103(c)),1 paragraph (1) of such section 
103(c) 1 does not apply to such security. 

(30) The term ‘‘municipal securities dealer’’ 
means any person (including a separately 
identifiable department or division of a bank) 
engaged in the business of buying and selling 
municipal securities for his own account, 
through a broker or otherwise, but does not 
include— 

(A) any person insofar as he buys or sells 
such securities for his own account, either 
individually or in some fiduciary capacity, 
but not as a part of a regular business; or 

(B) a bank, unless the bank is engaged in 
the business of buying and selling municipal 
securities for its own account other than in 
a fiduciary capacity, through a broker or 
otherwise: Provided, however, That if the 
bank is engaged in such business through a 
separately identifiable department or divi-
sion (as defined by the Municipal Securities 
Rulemaking Board in accordance with sec-
tion 78o–4(b)(2)(H) of this title), the depart-
ment or division and not the bank itself 
shall be deemed to be the municipal securi-
ties dealer. 

(31) The term ‘‘municipal securities broker’’ 
means a broker engaged in the business of ef-
fecting transactions in municipal securities 
for the account of others. 

(32) The term ‘‘person associated with a mu-
nicipal securities dealer’’ when used with re-
spect to a municipal securities dealer which is 
a bank or a division or department of a bank 
means any person directly engaged in the 
management, direction, supervision, or per-
formance of any of the municipal securities 
dealer’s activities with respect to municipal 
securities, and any person directly or indi-
rectly controlling such activities or controlled 
by the municipal securities dealer in connec-
tion with such activities. 

(33) The term ‘‘municipal securities invest-
ment portfolio’’ means all municipal securi-
ties held for investment and not for sale as 
part of a regular business by a municipal secu-
rities dealer or by a person, directly or indi-
rectly, controlling, controlled by, or under 
common control with a municipal securities 
dealer. 

(34) The term ‘‘appropriate regulatory agen-
cy’’ means— 

(A) When used with respect to a municipal 
securities dealer: 

(i) the Comptroller of the Currency, in 
the case of a national bank or a bank oper-
ating under the Code of Law for the Dis-
trict of Columbia, or a subsidiary or a de-
partment or division of any such bank; 

(ii) the Board of Governors of the Fed-
eral Reserve System, in the case of a State 

member bank of the Federal Reserve Sys-
tem, a subsidiary or a department or divi-
sion thereof, a bank holding company, a 
subsidiary of a bank holding company 
which is a bank other than a bank speci-
fied in clause (i) or (iii) of this subpara-
graph, or a subsidiary or a department or 
division of such subsidiary; 

(iii) the Federal Deposit Insurance Cor-
poration, in the case of a bank insured by 
the Federal Deposit Insurance Corporation 
(other than a member of the Federal Re-
serve System), or a subsidiary or depart-
ment or division thereof; and 

(iv) the Commission in the case of all 
other municipal securities dealers. 

(B) When used with respect to a clearing 
agency or transfer agent: 

(i) the Comptroller of the Currency, in 
the case of a national bank or a bank oper-
ating under the Code of Law for the Dis-
trict of Columbia, or a subsidiary of any 
such bank; 

(ii) the Board of Governors of the Fed-
eral Reserve System, in the case of a State 
member bank of the Federal Reserve Sys-
tem, a subsidiary thereof, a bank holding 
company, or a subsidiary of a bank holding 
company which is a bank other than a 
bank specified in clause (i) or (iii) of this 
subparagraph; 

(iii) the Federal Deposit Insurance Cor-
poration, in the case of a bank insured by 
the Federal Deposit Insurance Corporation 
(other than a member of the Federal Re-
serve System), or a subsidiary thereof; and 

(iv) the Commission in the case of all 
other clearing agencies and transfer 
agents. 

(C) When used with respect to a partici-
pant or applicant to become a participant in 
a clearing agency or a person requesting or 
having access to services offered by a clear-
ing agency: 

(i) The Comptroller of the Currency, in 
the case of a national bank or a bank oper-
ating under the Code of Law for the Dis-
trict of Columbia when the appropriate 
regulatory agency for such clearing agen-
cy is not the Commission; 

(ii) the Board of Governors of the Fed-
eral Reserve System in the case of a State 
member bank of the Federal Reserve Sys-
tem, a bank holding company, or a subsidi-
ary of a bank holding company, or a sub-
sidiary of a bank holding company which 
is a bank other than a bank specified in 
clause (i) or (iii) of this subparagraph when 
the appropriate regulatory agency for such 
clearing agency is not the Commission; 

(iii) the Federal Deposit Insurance Cor-
poration, in the case of a bank insured by 
the Federal Deposit Insurance Corporation 
(other than a member of the Federal Re-
serve System) when the appropriate regu-
latory agency for such clearing agency is 
not the Commission; and 

(iv) the Commission in all other cases. 

(D) When used with respect to an institu-
tional investment manager which is a bank 
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the deposits of which are insured in accord-
ance with the Federal Deposit Insurance Act 
[12 U.S.C. 1811 et seq.]: 

(i) the Comptroller of the Currency, in 
the case of a national bank or a bank oper-
ating under the Code of Law for the Dis-
trict of Columbia; 

(ii) the Board of Governors of the Fed-
eral Reserve System, in the case of any 
other member bank of the Federal Reserve 
System; and 

(iii) the Federal Deposit Insurance Cor-
poration, in the case of any other insured 
bank. 

(E) When used with respect to a national 
securities exchange or registered securities 
association, member thereof, person associ-
ated with a member thereof, applicant to be-
come a member thereof or to become associ-
ated with a member thereof, or person re-
questing or having access to services offered 
by such exchange or association or member 
thereof, or the Municipal Securities Rule-
making Board, the Commission. 

(F) When used with respect to a person ex-
ercising investment discretion with respect 
to an account; 

(i) the Comptroller of the Currency, in 
the case of a national bank or a bank oper-
ating under the Code of Law for the Dis-
trict of Columbia; 

(ii) the Board of Governors of the Fed-
eral Reserve System in the case of any 
other member bank of the Federal Reserve 
System; 

(iii) the Federal Deposit Insurance Cor-
poration, in the case of any other bank the 
deposits of which are insured in accord-
ance with the Federal Deposit Insurance 
Act [12 U.S.C. 1811 et seq.]; and 

(iv) the Commission in the case of all 
other such persons. 

(G) When used with respect to a govern-
ment securities broker or government secu-
rities dealer, or person associated with a 
government securities broker or government 
securities dealer: 

(i) the Comptroller of the Currency, in 
the case of a national bank, a bank in the 
District of Columbia examined by the 
Comptroller of the Currency, or a Federal 
branch or Federal agency of a foreign bank 
(as such terms are used in the Inter-
national Banking Act of 1978 [12 U.S.C. 3101 
et seq.]); 

(ii) the Board of Governors of the Fed-
eral Reserve System, in the case of a State 
member bank of the Federal Reserve Sys-
tem, a foreign bank, an uninsured State 
branch or State agency of a foreign bank, 
a commercial lending company owned or 
controlled by a foreign bank (as such 
terms are used in the International Bank-
ing Act of 1978), or a corporation organized 
or having an agreement with the Board of 
Governors of the Federal Reserve System 
pursuant to section 25 or section 25A of the 
Federal Reserve Act [12 U.S.C. 601 et seq., 
611 et seq.]; 

(iii) the Federal Deposit Insurance Cor-
poration, in the case of a bank insured by 

the Federal Deposit Insurance Corporation 
(other than a member of the Federal Re-
serve System or a Federal savings bank) or 
an insured State branch of a foreign bank 
(as such terms are used in the Inter-
national Banking Act of 1978); 

(iv) the Director of the Office of Thrift 
Supervision, in the case of a savings asso-
ciation (as defined in section 3(b) of the 
Federal Deposit Insurance Act [12 U.S.C. 
1813(b)]) the deposits of which are insured 
by the Federal Deposit Insurance Corpora-
tion; 2 

(v) the Commission, in the case of all 
other government securities brokers and 
government securities dealers. 

(H) When used with respect to an institu-
tion described in subparagraph (D), (F), or 
(G) of section 1841(c)(2), or held under sec-
tion 1843(f) of title 12— 

(i) the Comptroller of the Currency, in 
the case of a national bank or a bank in 
the District of Columbia examined by the 
Comptroller of the Currency; 

(ii) the Board of Governors of the Fed-
eral Reserve System, in the case of a State 
member bank of the Federal Reserve Sys-
tem or any corporation chartered under 
section 25A of the Federal Reserve Act [12 
U.S.C. 611 et seq.]; 

(iii) the Federal Deposit Insurance Cor-
poration, in the case of any other bank the 
deposits of which are insured in accord-
ance with the Federal Deposit Insurance 
Act [12 U.S.C. 1811 et seq.]; or 

(iv) the Commission in the case of all 
other such institutions. 

As used in this paragraph, the terms ‘‘bank 
holding company’’ and ‘‘subsidiary of a bank 
holding company’’ have the meanings given 
them in section 1841 of title 12, and the term 
‘‘District of Columbia savings and loan asso-
ciation’’ means any association subject to ex-
amination and supervision by the Office of 
Thrift Supervision under section 1466a of title 
12. 

(35) A person exercises ‘‘investment discre-
tion’’ with respect to an account if, directly or 
indirectly, such person (A) is authorized to de-
termine what securities or other property 
shall be purchased or sold by or for the ac-
count, (B) makes decisions as to what securi-
ties or other property shall be purchased or 
sold by or for the account even though some 
other person may have responsibility for such 
investment decisions, or (C) otherwise exer-
cises such influence with respect to the pur-
chase and sale of securities or other property 
by or for the account as the Commission, by 
rule, determines, in the public interest or for 
the protection of investors, should be subject 
to the operation of the provisions of this chap-
ter and the rules and regulations thereunder. 

(36) A class of persons or markets is subject 
to ‘‘equal regulation’’ if no member of the 
class has a competitive advantage over any 
other member thereof resulting from a dispar-
ity in their regulation under this chapter 
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which the Commission determines is unfair 
and not necessary or appropriate in further-
ance of the purposes of this chapter. 

(37) The term ‘‘records’’ means accounts, 
correspondence, memorandums, tapes, discs, 
papers, books, and other documents or tran-
scribed information of any type, whether ex-
pressed in ordinary or machine language. 

(38) The term ‘‘market maker’’ means any 
specialist permitted to act as a dealer, any 
dealer acting in the capacity of block posi-
tioner, and any dealer who, with respect to a 
security, holds himself out (by entering 
quotations in an inter-dealer communications 
system or otherwise) as being willing to buy 
and sell such security for his own account on 
a regular or continuous basis. 

(39) A person is subject to a ‘‘statutory dis-
qualification’’ with respect to membership or 
participation in, or association with a member 
of, a self-regulatory organization, if such per-
son— 

(A) has been and is expelled or suspended 
from membership or participation in, or 
barred or suspended from being associated 
with a member of, any self-regulatory orga-
nization, foreign equivalent of a self-regu-
latory organization, foreign or international 
securities exchange, contract market des-
ignated pursuant to section 5 of the Com-
modity Exchange Act (7 U.S.C. 7), or any 
substantially equivalent foreign statute or 
regulation, or futures association registered 
under section 17 of such Act (7 U.S.C. 21), or 
any substantially equivalent foreign statute 
or regulation, or has been and is denied trad-
ing privileges on any such contract market 
or foreign equivalent; 

(B) is subject to— 
(i) an order of the Commission, other ap-

propriate regulatory agency, or foreign fi-
nancial regulatory authority— 

(I) denying, suspending for a period not 
exceeding 12 months, or revoking his 
registration as a broker, dealer, munici-
pal securities dealer, government securi-
ties broker, or government securities 
dealer or limiting his activities as a for-
eign person performing a function sub-
stantially equivalent to any of the 
above; or 

(II) barring or suspending for a period 
not exceeding 12 months his being asso-
ciated with a broker, dealer, municipal 
securities dealer, government securities 
broker, government securities dealer, or 
foreign person performing a function 
substantially equivalent to any of the 
above; 

(ii) an order of the Commodity Futures 
Trading Commission denying, suspending, 
or revoking his registration under the 
Commodity Exchange Act (7 U.S.C. 1 et 
seq.); or 

(iii) an order by a foreign financial regu-
latory authority denying, suspending, or 
revoking the person’s authority to engage 
in transactions in contracts of sale of a 
commodity for future delivery or other in-
struments traded on or subject to the rules 
of a contract market, board of trade, or 
foreign equivalent thereof; 

(C) by his conduct while associated with a 
broker, dealer, municipal securities dealer, 
government securities broker, or govern-
ment securities dealer, or while associated 
with an entity or person required to be reg-
istered under the Commodity Exchange Act, 
has been found to be a cause of any effective 
suspension, expulsion, or order of the char-
acter described in subparagraph (A) or (B) of 
this paragraph, and in entering such a sus-
pension, expulsion, or order, the Commis-
sion, an appropriate regulatory agency, or 
any such self-regulatory organization shall 
have jurisdiction to find whether or not any 
person was a cause thereof; 

(D) by his conduct while associated with 
any broker, dealer, municipal securities 
dealer, government securities broker, gov-
ernment securities dealer, or any other en-
tity engaged in transactions in securities, or 
while associated with an entity engaged in 
transactions in contracts of sale of a com-
modity for future delivery or other instru-
ments traded on or subject to the rules of a 
contract market, board of trade, or foreign 
equivalent thereof, has been found to be a 
cause of any effective suspension, expulsion, 
or order by a foreign or international securi-
ties exchange or foreign financial regulatory 
authority empowered by a foreign govern-
ment to administer or enforce its laws relat-
ing to financial transactions as described in 
subparagraph (A) or (B) of this paragraph; 

(E) has associated with him any person 
who is known, or in the exercise of reason-
able care should be known, to him to be a 
person described by subparagraph (A), (B), 
(C), or (D) of this paragraph; or 

(F) has committed or omitted any act enu-
merated in subparagraph (D), (E), or (G) of 
paragraph (4) of section 78o(b) of this title, 
has been convicted of any offense specified 
in subparagraph (B) of such paragraph (4) or 
any other felony within ten years of the date 
of the filing of an application for member-
ship or participation in, or to become associ-
ated with a member of, such self-regulatory 
organization, is enjoined from any action, 
conduct, or practice specified in subpara-
graph (C) of such paragraph (4), has willfully 
made or caused to be made in any applica-
tion for membership or participation in, or 
to become associated with a member of, a 
self-regulatory organization, report required 
to be filed with a self-regulatory organiza-
tion, or proceeding before a self-regulatory 
organization, any statement which was at 
the time, and in the light of the circum-
stances under which it was made, false or 
misleading with respect to any material 
fact, or has omitted to state in any such ap-
plication, report, or proceeding any material 
fact which is required to be stated therein. 

(40) The term ‘‘financial responsibility 
rules’’ means the rules and regulations of the 
Commission or the rules and regulations pre-
scribed by any self-regulatory organization re-
lating to financial responsibility and related 
practices which are designated by the Com-
mission, by rule or regulation, to be financial 
responsibility rules. 
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(41) The term ‘‘mortgage related security’’ 
means a security that is rated in one of the 
two highest rating categories by at least one 
nationally recognized statistical rating orga-
nization, and either: 

(A) represents ownership of one or more 
promissory notes or certificates of interest 
or participation in such notes (including any 
rights designed to assure servicing of, or the 
receipt or timeliness of receipt by the hold-
ers of such notes, certificates, or participa-
tions of amounts payable under, such notes, 
certificates, or participations), which notes: 

(i) are directly secured by a first lien on 
a single parcel of real estate, including 
stock allocated to a dwelling unit in a res-
idential cooperative housing corporation, 
upon which is located a dwelling or mixed 
residential and commercial structure, on a 
residential manufactured home as defined 
in section 5402(6) of title 42, whether such 
manufactured home is considered real or 
personal property under the laws of the 
State in which it is to be located, or on 
one or more parcels of real estate upon 
which is located one or more commercial 
structures; and 

(ii) were originated by a savings and loan 
association, savings bank, commercial 
bank, credit union, insurance company, or 
similar institution which is supervised and 
examined by a Federal or State authority, 
or by a mortgagee approved by the Sec-
retary of Housing and Urban Development 
pursuant to sections 1709 and 1715b of title 
12, or, where such notes involve a lien on 
the manufactured home, by any such insti-
tution or by any financial institution ap-
proved for insurance by the Secretary of 
Housing and Urban Development pursuant 
to section 1703 of title 12; or 

(B) is secured by one or more promissory 
notes or certificates of interest or participa-
tions in such notes (with or without recourse 
to the issuer thereof) and, by its terms, pro-
vides for payments of principal in relation to 
payments, or reasonable projections of pay-
ments, on notes meeting the requirements of 
subparagraphs (A)(i) and (ii) or certificates 
of interest or participations in promissory 
notes meeting such requirements. 

For the purpose of this paragraph, the term 
‘‘promissory note’’, when used in connection 
with a manufactured home, shall also include 
a loan, advance, or credit sale as evidence 3 by 
a retail installment sales contract or other in-
strument. 

(42) The term ‘‘government securities’’ 
means— 

(A) securities which are direct obligations 
of, or obligations guaranteed as to principal 
or interest by, the United States; 

(B) securities which are issued or guaran-
teed by corporations in which the United 
States has a direct or indirect interest and 
which are designated by the Secretary of the 
Treasury for exemption as necessary or ap-
propriate in the public interest or for the 
protection of investors; 

(C) securities issued or guaranteed as to 
principal or interest by any corporation the 
securities of which are designated, by stat-
ute specifically naming such corporation, to 
constitute exempt securities within the 
meaning of the laws administered by the 
Commission; 

(D) for purposes of sections 78o–5 and 78q–1 
of this title, any put, call, straddle, option, 
or privilege on a security described in sub-
paragraph (A), (B), or (C) other than a put, 
call, straddle, option, or privilege— 

(i) that is traded on one or more national 
securities exchanges; or 

(ii) for which quotations are dissemi-
nated through an automated quotation 
system operated by a registered securities 
association; or 

(E) for purposes of sections 78o, 78o–5, and 
78q–1 of this title as applied to a bank, a 
qualified Canadian government obligation as 
defined in section 24 of title 12. 

(43) The term ‘‘government securities 
broker’’ means any person regularly engaged 
in the business of effecting transactions in 
government securities for the account of oth-
ers, but does not include— 

(A) any corporation the securities of which 
are government securities under subpara-
graph (B) or (C) of paragraph (42) of this sub-
section; or 

(B) any person registered with the Com-
modity Futures Trading Commission, any 
contract market designated by the Commod-
ity Futures Trading Commission, such con-
tract market’s affiliated clearing organiza-
tion, or any floor trader on such contract 
market, solely because such person effects 
transactions in government securities that 
the Commission, after consultation with the 
Commodity Futures Trading Commission, 
has determined by rule or order to be inci-
dental to such person’s futures-related busi-
ness. 

(44) The term ‘‘government securities deal-
er’’ means any person engaged in the business 
of buying and selling government securities 
for his own account, through a broker or 
otherwise, but does not include— 

(A) any person insofar as he buys or sells 
such securities for his own account, either 
individually or in some fiduciary capacity, 
but not as a part of a regular business; 

(B) any corporation the securities of which 
are government securities under subpara-
graph (B) or (C) of paragraph (42) of this sub-
section; 

(C) any bank, unless the bank is engaged 
in the business of buying and selling govern-
ment securities for its own account other 
than in a fiduciary capacity, through a 
broker or otherwise; or 

(D) any person registered with the Com-
modity Futures Trading Commission, any 
contract market designated by the Commod-
ity Futures Trading Commission, such con-
tract market’s affiliated clearing organiza-
tion, or any floor trader on such contract 
market, solely because such person effects 
transactions in government securities that 
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the Commission, after consultation with the 
Commodity Futures Trading Commission, 
has determined by rule or order to be inci-
dental to such person’s futures-related busi-
ness. 

(45) The term ‘‘person associated with a gov-
ernment securities broker or government se-
curities dealer’’ means any partner, officer, di-
rector, or branch manager of such government 
securities broker or government securities 
dealer (or any person occupying a similar 
status or performing similar functions), and 
any other employee of such government secu-
rities broker or government securities dealer 
who is engaged in the management, direction, 
supervision, or performance of any activities 
relating to government securities, and any 
person directly or indirectly controlling, con-
trolled by, or under common control with such 
government securities broker or government 
securities dealer. 

(46) The term ‘‘financial institution’’ 
means— 

(A) a bank (as defined in paragraph (6) of 
this subsection); 

(B) a foreign bank (as such term is used in 
the International Banking Act of 1978); and 

(C) a savings association (as defined in sec-
tion 3(b) of the Federal Deposit Insurance 
Act [12 U.S.C. 1813(b)]) the deposits of which 
are insured by the Federal Deposit Insurance 
Corporation. 

(47) The term ‘‘securities laws’’ means the 
Securities Act of 1933 (15 U.S.C. 77a et seq.), 
the Securities Exchange Act of 1934 (15 U.S.C. 
78a et seq.), the Public Utility Holding Com-
pany Act of 1935 (15 U.S.C. 79a et seq.) [15 
U.S.C. 79 et seq.], the Trust Indenture Act of 
1939 (15 U.S.C. 77aaa et seq.), the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et seq.), 
the Investment Advisers Act of 1940 (15 U.S.C. 
80b et seq.) [15 U.S.C. 80b–1 et seq.], and the Se-
curities Investor Protection Act of 1970 (15 
U.S.C. 78aaa et seq.). 

(48) The term ‘‘registered broker or dealer’’ 
means a broker or dealer registered or re-
quired to register pursuant to section 78o or 
78o–4 of this title, except that in paragraph (3) 
of this subsection and sections 78f and 78o–3 of 
this title the term means such a broker or 
dealer and a government securities broker or 
government securities dealer registered or re-
quired to register pursuant to section 
78o–5(a)(1)(A) of this title. 

(49) The term ‘‘person associated with a 
transfer agent’’ and ‘‘associated person of a 
transfer agent’’ mean any person (except an 
employee whose functions are solely clerical 
or ministerial) directly engaged in the man-
agement, direction, supervision, or perform-
ance of any of the transfer agent’s activities 
with respect to transfer agent functions, and 
any person directly or indirectly controlling 
such activities or controlled by the transfer 
agent in connection with such activities. 

(50) The term ‘‘foreign securities authority’’ 
means any foreign government, or any govern-
mental body or regulatory organization em-
powered by a foreign government to admin-
ister or enforce its laws as they relate to secu-
rities matters. 

(51)(A) The term ‘‘penny stock’’ means any 
equity security other than a security that is— 

(i) registered or approved for registration 
and traded on a national securities exchange 
that meets such criteria as the Commission 
shall prescribe by rule or regulation for pur-
poses of this paragraph; 

(ii) authorized for quotation on an auto-
mated quotation system sponsored by a reg-
istered securities association, if such system 
(I) was established and in operation before 
January 1, 1990, and (II) meets such criteria 
as the Commission shall prescribe by rule or 
regulation for purposes of this paragraph; 

(iii) issued by an investment company reg-
istered under the Investment Company Act 
of 1940 [15 U.S.C. 80a–1 et seq.]; 

(iv) excluded, on the basis of exceeding a 
minimum price, net tangible assets of the is-
suer, or other relevant criteria, from the def-
inition of such term by rule or regulation 
which the Commission shall prescribe for 
purposes of this paragraph; or 

(v) exempted, in whole or in part, condi-
tionally or unconditionally, from the defini-
tion of such term by rule, regulation, or 
order prescribed by the Commission. 

(B) The Commission may, by rule, regula-
tion, or order, designate any equity security 
or class of equity securities described in clause 
(i) or (ii) of subparagraph (A) as within the 
meaning of the term ‘‘penny stock’’ if such se-
curity or class of securities is traded other 
than on a national securities exchange or 
through an automated quotation system de-
scribed in clause (ii) of subparagraph (A). 

(C) In exercising its authority under this 
paragraph to prescribe rules, regulations, and 
orders, the Commission shall determine that 
such rule, regulation, or order is consistent 
with the public interest and the protection of 
investors. 

(52) The term ‘‘foreign financial regulatory 
authority’’ means any (A) foreign securities 
authority, (B) other governmental body or for-
eign equivalent of a self-regulatory organiza-
tion empowered by a foreign government to 
administer or enforce its laws relating to the 
regulation of fiduciaries, trusts, commercial 
lending, insurance, trading in contracts of sale 
of a commodity for future delivery, or other 
instruments traded on or subject to the rules 
of a contract market, board of trade, or for-
eign equivalent, or other financial activities, 
or (C) membership organization a function of 
which is to regulate participation of its mem-
bers in activities listed above. 

(53)(A) The term ‘‘small business related se-
curity’’ means a security that is rated in 1 of 
the 4 highest rating categories by at least 1 
nationally recognized statistical rating orga-
nization, and either— 

(i) represents an interest in 1 or more 
promissory notes or leases of personal prop-
erty evidencing the obligation of a small 
business concern and originated by an in-
sured depository institution, insured credit 
union, insurance company, or similar insti-
tution which is supervised and examined by 
a Federal or State authority, or a finance 
company or leasing company; or 
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(ii) is secured by an interest in 1 or more 
promissory notes or leases of personal prop-
erty (with or without recourse to the issuer 
or lessee) and provides for payments of prin-
cipal in relation to payments, or reasonable 
projections of payments, on notes or leases 
described in clause (i). 

(B) For purposes of this paragraph— 
(i) an ‘‘interest in a promissory note or a 

lease of personal property’’ includes owner-
ship rights, certificates of interest or par-
ticipation in such notes or leases, and rights 
designed to assure servicing of such notes or 
leases, or the receipt or timely receipt of 
amounts payable under such notes or leases; 

(ii) the term ‘‘small business concern’’ 
means a business that meets the criteria for 
a small business concern established by the 
Small Business Administration under sec-
tion 632(a) of this title; 

(iii) the term ‘‘insured depository institu-
tion’’ has the same meaning as in section 3 
of the Federal Deposit Insurance Act [12 
U.S.C. 1813]; and 

(iv) the term ‘‘insured credit union’’ has 
the same meaning as in section 1752 of title 
12. 

(54) QUALIFIED INVESTOR.— 
(A) DEFINITION.—Except as provided in sub-

paragraph (B), for purposes of this chapter, 
the term ‘‘qualified investor’’ means— 

(i) any investment company registered 
with the Commission under section 8 of 
the Investment Company Act of 1940 [15 
U.S.C. 80a–8]; 

(ii) any issuer eligible for an exclusion 
from the definition of investment company 
pursuant to section 3(c)(7) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(7)]; 

(iii) any bank (as defined in paragraph 
(6) of this subsection), savings association 
(as defined in section 3(b) of the Federal 
Deposit Insurance Act [12 U.S.C. 1813(b)]), 
broker, dealer, insurance company (as de-
fined in section 2(a)(13) of the Securities 
Act of 1933 [15 U.S.C. 77b(a)(13)]), or busi-
ness development company (as defined in 
section 2(a)(48) of the Investment Company 
Act of 1940 [15 U.S.C. 80a–2(a)(48)]); 

(iv) any small business investment com-
pany licensed by the United States Small 
Business Administration under section 
301(c) [15 U.S.C. 681(c)] or (d) 4 of the Small 
Business Investment Act of 1958; 

(v) any State sponsored employee benefit 
plan, or any other employee benefit plan, 
within the meaning of the Employee Re-
tirement Income Security Act of 1974 [29 
U.S.C. 1001 et seq.], other than an individ-
ual retirement account, if the investment 
decisions are made by a plan fiduciary, as 
defined in section 3(21) of that Act [29 
U.S.C. 1002(21)], which is either a bank, 
savings and loan association, insurance 
company, or registered investment ad-
viser; 

(vi) any trust whose purchases of securi-
ties are directed by a person described in 

clauses (i) through (v) of this subpara-
graph; 

(vii) any market intermediary exempt 
under section 3(c)(2) of the Investment 
Company Act of 1940 [15 U.S.C. 80a–3(c)(2)]; 

(viii) any associated person of a broker 
or dealer other than a natural person; 

(ix) any foreign bank (as defined in sec-
tion 1(b)(7) of the International Banking 
Act of 1978 [12 U.S.C. 3101(7)]); 

(x) the government of any foreign coun-
try; 

(xi) any corporation, company, or part-
nership that owns and invests on a discre-
tionary basis, not less than $25,000,000 in 
investments; 

(xii) any natural person who owns and 
invests on a discretionary basis, not less 
than $25,000,000 in investments; 

(xiii) any government or political sub-
division, agency, or instrumentality of a 
government who owns and invests on a dis-
cretionary basis not less than $50,000,000 in 
investments; or 

(xiv) any multinational or supranational 
entity or any agency or instrumentality 
thereof. 

(B) ALTERED THRESHOLDS FOR ASSET- 
BACKED SECURITIES AND LOAN PARTICIPA-
TIONS.—For purposes of subsection 
(a)(5)(C)(iii) of this section and section 
206(a)(5) of the Gramm-Leach-Bliley Act, the 
term ‘‘qualified investor’’ has the meaning 
given such term by subparagraph (A) of this 
paragraph except that clauses (xi) and (xii) 
shall be applied by substituting ‘‘$10,000,000’’ 
for ‘‘$25,000,000’’. 

(C) ADDITIONAL AUTHORITY.—The Commis-
sion may, by rule or order, define a ‘‘quali-
fied investor’’ as any other person, taking 
into consideration such factors as the finan-
cial sophistication of the person, net worth, 
and knowledge and experience in financial 
matters. 

(55)(A) The term ‘‘security future’’ means a 
contract of sale for future delivery of a single 
security or of a narrow-based security index, 
including any interest therein or based on the 
value thereof, except an exempted security 
under paragraph (12) of this subsection as in 
effect on January 11, 1983 (other than any mu-
nicipal security as defined in paragraph (29) of 
this subsection as in effect on January 11, 
1983). The term ‘‘security future’’ does not in-
clude any agreement, contract, or transaction 
excluded from the Commodity Exchange Act [7 
U.S.C. 1 et seq.] under section 2(c), 2(d), 2(f), or 
2(g) of the Commodity Exchange Act [7 U.S.C. 
2(c), (d), (f), (g)] (as in effect on December 21, 
2000) or sections 27 to 27f of title 7. 

(B) The term ‘‘narrow-based security index’’ 
means an index— 

(i) that has 9 or fewer component securi-
ties; 

(ii) in which a component security com-
prises more than 30 percent of the index’s 
weighting; 

(iii) in which the five highest weighted 
component securities in the aggregate com-
prise more than 60 percent of the index’s 
weighting; or 
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(iv) in which the lowest weighted compo-
nent securities comprising, in the aggregate, 
25 percent of the index’s weighting have an 
aggregate dollar value of average daily trad-
ing volume of less than $50,000,000 (or in the 
case of an index with 15 or more component 
securities, $30,000,000), except that if there 
are two or more securities with equal 
weighting that could be included in the cal-
culation of the lowest weighted component 
securities comprising, in the aggregate, 25 
percent of the index’s weighting, such secu-
rities shall be ranked from lowest to highest 
dollar value of average daily trading volume 
and shall be included in the calculation 
based on their ranking starting with the 
lowest ranked security. 

(C) Notwithstanding subparagraph (B), an 
index is not a narrow-based security index if— 

(i)(I) it has at least nine component securi-
ties; 

(II) no component security comprises more 
than 30 percent of the index’s weighting; and 

(III) each component security is— 
(aa) registered pursuant to section 78l of 

this title; 
(bb) one of 750 securities with the largest 

market capitalization; and 
(cc) one of 675 securities with the largest 

dollar value of average daily trading vol-
ume; 

(ii) a board of trade was designated as a 
contract market by the Commodity Futures 
Trading Commission with respect to a con-
tract of sale for future delivery on the index, 
before December 21, 2000; 

(iii)(I) a contract of sale for future delivery 
on the index traded on a designated contract 
market or registered derivatives transaction 
execution facility for at least 30 days as a 
contract of sale for future delivery on an 
index that was not a narrow-based security 
index; and 

(II) it has been a narrow-based security 
index for no more than 45 business days over 
3 consecutive calendar months; 

(iv) a contract of sale for future delivery 
on the index is traded on or subject to the 
rules of a foreign board of trade and meets 
such requirements as are jointly established 
by rule or regulation by the Commission and 
the Commodity Futures Trading Commis-
sion; 

(v) no more than 18 months have passed 
since December 21, 2000, and— 

(I) it is traded on or subject to the rules 
of a foreign board of trade; 

(II) the offer and sale in the United 
States of a contract of sale for future de-
livery on the index was authorized before 
December 21, 2000; and 

(III) the conditions of such authorization 
continue to be met; or 

(vi) a contract of sale for future delivery 
on the index is traded on or subject to the 
rules of a board of trade and meets such re-
quirements as are jointly established by 
rule, regulation, or order by the Commission 
and the Commodity Futures Trading Com-
mission. 

(D) Within 1 year after December 21, 2000, 
the Commission and the Commodity Futures 
Trading Commission jointly shall adopt rules 
or regulations that set forth the requirements 
under clause (iv) of subparagraph (C). 

(E) An index that is a narrow-based security 
index solely because it was a narrow-based se-
curity index for more than 45 business days 
over 3 consecutive calendar months pursuant 
to clause (iii) of subparagraph (C) shall not be 
a narrow-based security index for the 3 follow-
ing calendar months. 

(F) For purposes of subparagraphs (B) and 
(C) of this paragraph— 

(i) the dollar value of average daily trad-
ing volume and the market capitalization 
shall be calculated as of the preceding 6 full 
calendar months; and 

(ii) the Commission and the Commodity 
Futures Trading Commission shall, by rule 
or regulation, jointly specify the method to 
be used to determine market capitalization 
and dollar value of average daily trading 
volume. 

(56) The term ‘‘security futures product’’ 
means a security future or any put, call, strad-
dle, option, or privilege on any security fu-
ture. 

(57)(A) The term ‘‘margin’’, when used with 
respect to a security futures product, means 
the amount, type, and form of collateral re-
quired to secure any extension or maintenance 
of credit, or the amount, type, and form of col-
lateral required as a performance bond related 
to the purchase, sale, or carrying of a security 
futures product. 

(B) The terms ‘‘margin level’’ and ‘‘level of 
margin’’, when used with respect to a security 
futures product, mean the amount of margin 
required to secure any extension or mainte-
nance of credit, or the amount of margin re-
quired as a performance bond related to the 
purchase, sale, or carrying of a security fu-
tures product. 

(C) The terms ‘‘higher margin level’’ and 
‘‘higher level of margin’’, when used with re-
spect to a security futures product, mean a 
margin level established by a national securi-
ties exchange registered pursuant to section 
78f(g) of this title that is higher than the mini-
mum amount established and in effect pursu-
ant to section 78g(c)(2)(B) of this title. 

(b) Power to define technical, trade, accounting, 
and other terms 

The Commission and the Board of Governors 
of the Federal Reserve System, as to matters 
within their respective jurisdictions, shall have 
power by rules and regulations to define tech-
nical, trade, accounting, and other terms used in 
this chapter, consistently with the provisions 
and purposes of this chapter. 

(c) Application to governmental departments or 
agencies 

No provision of this chapter shall apply to, or 
be deemed to include, any executive department 
or independent establishment of the United 
States, or any lending agency which is wholly 
owned, directly or indirectly, by the United 
States, or any officer, agent, or employee of any 
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such department, establishment, or agency, act-
ing in the course of his official duty as such, un-
less such provision makes specific reference to 
such department, establishment, or agency. 

(d) Issuers of municipal securities 

No issuer of municipal securities or officer or 
employee thereof acting in the course of his offi-
cial duties as such shall be deemed to be a 
‘‘broker’’, ‘‘dealer’’, or ‘‘municipal securities 
dealer’’ solely by reason of buying, selling, or ef-
fecting transactions in the issuer’s securities. 

(e) Charitable organizations 

(1) Exemption 

Notwithstanding any other provision of this 
chapter, but subject to paragraph (2) of this 
subsection, a charitable organization, as de-
fined in section 3(c)(10)(D) of the Investment 
Company Act of 1940 [15 U.S.C. 80a–3(c)(10)(D)], 
or any trustee, director, officer, employee, or 
volunteer of such a charitable organization 
acting within the scope of such person’s em-
ployment or duties with such organization, 
shall not be deemed to be a ‘‘broker’’, ‘‘deal-
er’’, ‘‘municipal securities broker’’, ‘‘munici-
pal securities dealer’’, ‘‘government securities 
broker’’, or ‘‘government securities dealer’’ for 
purposes of this chapter solely because such 
organization or person buys, holds, sells, or 
trades in securities for its own account in its 
capacity as trustee or administrator of, or 
otherwise on behalf of or for the account of— 

(A) such a charitable organization; 
(B) a fund that is excluded from the defini-

tion of an investment company under sec-
tion 3(c)(10)(B) of the Investment Company 
Act of 1940 [15 U.S.C. 80a–3(c)(10)(B)]; or 

(C) a trust or other donative instrument 
described in section 3(c)(10)(B) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(10)(B)], or the settlors (or potential 
settlors) or beneficiaries of any such trust or 
other instrument. 

(2) Limitation on compensation 

The exemption provided under paragraph (1) 
shall not be available to any charitable orga-
nization, or any trustee, director, officer, em-
ployee, or volunteer of such a charitable orga-
nization, unless each person who, on or after 
90 days after December 8, 1995, solicits dona-
tions on behalf of such charitable organization 
from any donor to a fund that is excluded from 
the definition of an investment company 
under section 3(c)(10)(B) of the Investment 
Company Act of 1940 [15 U.S.C. 80a–3(c)(10)(B)], 
is either a volunteer or is engaged in the over-
all fund raising activities of a charitable orga-
nization and receives no commission or other 
special compensation based on the number or 
the value of donations collected for the fund. 

(f) Consideration of promotion of efficiency, com-
petition, and capital formation 

Whenever pursuant to this chapter the Com-
mission is engaged in rulemaking, or in the re-
view of a rule of a self-regulatory organization, 
and is required to consider or determine whether 
an action is necessary or appropriate in the pub-
lic interest, the Commission shall also consider, 
in addition to the protection of investors, 

whether the action will promote efficiency, 
competition, and capital formation. 

(g) Church plans 

No church plan described in section 414(e) of 
title 26, no person or entity eligible to establish 
and maintain such a plan under title 26, no com-
pany or account that is excluded from the defi-
nition of an investment company under section 
3(c)(14) of the Investment Company Act of 1940 
[15 U.S.C. 80a–3(c)(14)], and no trustee, director, 
officer or employee of or volunteer for such 
plan, company, account person, or entity, acting 
within the scope of that person’s employment or 
activities with respect to such plan, shall be 
deemed to be a ‘‘broker’’, ‘‘dealer’’, ‘‘municipal 
securities broker’’, ‘‘municipal securities deal-
er’’, ‘‘government securities broker’’, ‘‘govern-
ment securities dealer’’, ‘‘clearing agency’’, or 
‘‘transfer agent’’ for purposes of this chapter— 

(1) solely because such plan, company, per-
son, or entity buys, holds, sells, trades in, or 
transfers securities or acts as an intermediary 
in making payments in connection with trans-
actions in securities for its own account in its 
capacity as trustee or administrator of, or 
otherwise on behalf of, or for the account of, 
any church plan, company, or account that is 
excluded from the definition of an investment 
company under section 3(c)(14) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(14)]; and 

(2) if no such person or entity receives a 
commission or other transaction-related sales 
compensation in connection with any activi-
ties conducted in reliance on the exemption 
provided by this subsection. 

(June 6, 1934, ch. 404, title I, § 3, 48 Stat. 882; Aug. 
23, 1935, ch. 614, § 203(a), 49 Stat. 704; Proc. No. 
2695, eff. July 4, 1946, 11 F.R. 7517, 60 Stat. 1352; 
Pub. L. 86–70, § 12(b), June 25, 1959, 73 Stat. 143; 
Pub. L. 86–624, § 7(b), July 12, 1960, 74 Stat. 412; 
Pub. L. 88–467, § 2, Aug. 20, 1964, 78 Stat. 565; Pub. 
L. 91–373, title IV, § 401(b), Aug. 10, 1970, 84 Stat. 
718; Pub. L. 91–547, § 28(a), (b), Dec. 14, 1970, 84 
Stat. 1435; Pub. L. 91–567, § 6(b), Dec. 22, 1970, 84 
Stat. 1499; Pub. L. 94–29, § 3, June 4, 1975, 89 Stat. 
97; Pub. L. 95–283, § 16, May 21, 1978, 92 Stat. 274; 
Pub. L. 96–477, title VII, § 702, Oct. 21, 1980, 94 
Stat. 2295; Pub. L. 97–303, § 2, Oct. 13, 1982, 96 
Stat. 1409; Pub. L. 98–376, § 6(a), Aug. 10, 1984, 98 
Stat. 1265; Pub. L. 98–440, title I, § 101, Oct. 3, 
1984, 98 Stat. 1689; Pub. L. 99–514, § 2, Oct. 22, 1986, 
100 Stat. 2095; Pub. L. 99–571, title I, § 102(a)–(d), 
Oct. 28, 1986, 100 Stat. 3214–3216; Pub. L. 100–181, 
title III, §§ 301–306, Dec. 4, 1987, 101 Stat. 1253, 
1254; Pub. L. 100–704, § 6(a), Nov. 19, 1988, 102 Stat. 
4681; Pub. L. 101–73, title VII, § 744(u)(1), Aug. 9, 
1989, 103 Stat. 441; Pub. L. 101–429, title V, § 503, 
Oct. 15, 1990, 104 Stat. 952; Pub. L. 101–550, title 
II, §§ 203(b), 204, Nov. 15, 1990, 104 Stat. 2717, 2718; 
Pub. L. 103–202, title I, §§ 106(b)(2)(A), 109(a), Dec. 
17, 1993, 107 Stat. 2350, 2352; Pub. L. 103–325, title 
II, § 202, title III, § 347(a), Sept. 23, 1994, 108 Stat. 
2198, 2241; Pub. L. 104–62, § 4(a), (b), Dec. 8, 1995, 
109 Stat. 684; Pub. L. 104–290, title I, § 106(b), title 
V, § 508(c), Oct. 11, 1996, 110 Stat. 3424, 3447; Pub. 
L. 105–353, title III, § 301(b)(1)–(4), Nov. 3, 1998, 112 
Stat. 3235, 3236; Pub. L. 106–102, title II, §§ 201, 
202, 207, 208, 221(b), 231(b)(1), Nov. 12, 1999, 113 
Stat. 1385, 1390, 1394, 1395, 1401, 1406; Pub. L. 
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106–554, § 1(a)(5) [title II, § 201], Dec. 21, 2000, 114 
Stat. 2763, 2763A–413.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a), (b), (c), (e)(1), 

(f), and (g), was in the original ‘‘this title’’. See Ref-

erences in Text note set out under section 78a of this 

title. 
The Investment Company Act of 1940, referred to in 

subsec. (a)(4)(B)(v), (19), (47), (51)(A)(iii), is title I of act 

Aug. 20, 1940, ch. 686, 54 Stat. 789, as amended, which is 

classified generally to subchapter I (§ 80a–1 et seq.) of 

chapter 2D of this title. For complete classification of 

this Act to the Code, see section 80a–51 of this title and 

Tables. 
This chapter, referred to in subsec. (a)(4)(B)(vii)(II), 

was in the original ‘‘this Act’’. See References in Text 

note set out under section 78a of this title. 
Section 206 of the Gramm-Leach-Bliley Act, referred 

to in subsec. (a)(4)(B)(ix), (5)(C)(iv), (54)(B), is section 

206 of Pub. L. 106–102, which is set out as a note below. 
The Investment Advisers Act of 1940, referred to in 

subsec. (a)(20), (47), is title II of act Aug. 20, 1940, ch. 

686, 54 Stat. 847, as amended, which is classified gener-

ally to subchapter II (§ 80b–1 et seq.) of chapter 2D of 

this title. For complete classification of this Act to the 

Code, see section 80b–20 of this title and Tables. 
Section 78w(b) of this title, referred to in subsec. 

(a)(26), was omitted from the Code. 
Section 103 of title 26, referred to in subsec. (a)(29), 

which related to interest on certain governmental obli-

gations, was amended generally by Pub. L. 99–514, title 

XIII, § 1301(a), Oct. 22, 1986, 100 Stat. 2602, and, as so 

amended, relates to interest on State and local bonds. 

Section 103(b)(2) (formerly section 103(c)(2)), which 

prior to the general amendment defined industrial de-

velopment bond, relates to the applicability of the in-

terest exclusion to arbitrage bonds. 
The Federal Deposit Insurance Act, referred to in 

subsec. (a)(34)(D), (F)(iii), (H)(iii), is act Sept. 21, 1950, 

ch. 967, § 2, 64 Stat. 873, as amended, which is classified 

generally to chapter 16 (§ 1811 et seq.) of Title 12, Banks 

and Banking. For complete classification of this Act to 

the Code, see Short Title note set out under section 

1811 of Title 12 and Tables. 
The International Banking Act of 1978, referred to in 

subsec. (a)(34)(G)(i) to (iii), (46)(B), is Pub. L. 95–369, 

Sept. 17, 1978, 92 Stat. 607, which enacted sections 347d, 

611a, and 3101 to 3111 of Title 12, amended sections 72, 

378, 614, 615, 618, 619, 1813, 1815, 1817, 1818, 1820, 1821, 1822, 

1823, 1828, 1829b, 1831b, and 1841 of Title 12, and enacted 

provisions set out as notes under sections 36, 247, 601, 

611a, and 3101 of Title 12. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 3101 of Title 12 and Tables. 
Section 25 of the Federal Reserve Act, referred to in 

subsec. (a)(34)(G)(ii), is classified to subchapter I (§ 601 

et seq.) of chapter 6 of Title 12, Banks and Banking. 

Section 25A of the Federal Reserve Act, referred to in 

subsec. (a)(34)(G)(ii), (H)(ii), is classified to subchapter 

II (§ 611 et seq.) of chapter 6 of Title 12. 
The Commodity Exchange Act, referred to in subsec. 

(a)(39)(B)(ii), (C), (55)(A), is act Sept. 21, 1922, ch. 369, 42 

Stat. 998, as amended, which is classified generally to 

chapter 1 (§ 1 et seq.) of Title 7, Agriculture. For com-

plete classification of this Act to the Code, see section 

1 of Title 7 and Tables. 
The Securities Act of 1933, referred to in subsec. 

(a)(47), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 
The Securities Exchange Act of 1934, referred to in 

subsec. (a)(47), is act June 6, 1934, ch. 404, 48 Stat. 881, 

as amended, which is classified generally to this chap-

ter (§ 78a et seq.). For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 
The Public Utility Holding Company Act of 1935, re-

ferred to in subsec. (a)(47), is act Aug. 26, 1935, ch. 687, 

title I, 49 Stat. 838, as amended, which is classified gen-

erally to chapter 2C (§ 79 et seq.) of this title. For com-

plete classification of this Act to the Code, see section 

79 of this title and Tables. 

The Trust Indenture Act of 1939, referred to in subsec. 

(a)(47), is title III of act May 27, 1933, ch. 38, as added 

Aug. 3, 1939, ch. 411, 53 Stat. 1149, as amended, which is 

classified generally to subchapter III (§ 77aaa et seq.) of 

chapter 2A of this title. For complete classification of 

this Act to the Code, see section 77aaa of this title and 

Tables. 

The Securities Investor Protection Act of 1970, re-

ferred to in subsec. (a)(47), is Pub. L. 91–598, Dec. 30, 

1970, 84 Stat. 1636, as amended, which is classified gen-

erally to chapter 2B–1 (§ 78aaa et seq.) of this title. For 

complete classification of this Act to the Code, see sec-

tion 78aaa of this title and Tables. 

Section 301(d) of the Small Business Investment Act 

of 1958, referred to in subsec. (a)(54)(A)(iv), was classi-

fied to section 681(d) of this title and was repealed by 

Pub. L. 104–208, div. D, title II, § 208(b)(3)(A), Sept. 30, 

1996, 110 Stat. 3009–742. 

The Employee Retirement Income Security Act of 

1974, referred to in subsec. (a)(54)(A)(v), is Pub. L. 

93–406, Sept. 2, 1974, 88 Stat. 832, as amended, which is 

classified principally to chapter 18 (§ 1001 et seq.) of 

Title 29, Labor. For complete classification of this Act 

to the Code, see Short Title note set out under section 

1001 of Title 29 and Tables. 

CODIFICATION 

Words ‘‘Philippine Islands’’ deleted from definition of 

term ‘‘State’’ in subsec. (a)(16) under authority of Proc. 

No. 2695, which granted independence to the Philippine 

Islands. Proc. No. 2695 was issued pursuant to section 

1394 of Title 22, Foreign Relations and Intercourse, and 

is set out as a note under that section. 

AMENDMENTS 

2000—Subsec. (a)(10). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 201(1)], inserted ‘‘security future,’’ after ‘‘treasury 

stock,’’. 

Subsec. (a)(11). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 201(2)], added par. (11) and struck out former par. (11) 

which read as follows: ‘‘The term ‘equity security’ 

means any stock or similar security; or any security 

convertible, with or without consideration, into such a 

security, or carrying any warrant or right to subscribe 

to or purchase such a security; or any such warrant or 

right; or any other security which the Commission 

shall deem to be of similar nature and consider nec-

essary or appropriate, by such rules and regulations as 

it may prescribe in the public interest or for the pro-

tection of investors, to treat as an equity security.’’ 

Subsec. (a)(13), (14). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 201(3), (4)], inserted at end ‘‘For security futures prod-

ucts, such term includes any contract, agreement, or 

transaction for future delivery.’’ 

Subsec. (a)(55) to (57). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 201(5)], added pars. (55) to (57). 

1999—Subsec. (a)(4). Pub. L. 106–102, § 201, inserted 

heading and amended text of par. (4) generally. Prior to 

amendment, text read as follows: ‘‘The term ‘broker’ 

means any person engaged in the business of effecting 

transactions in securities for the account of others, but 

does not include a bank.’’ 

Subsec. (a)(5). Pub. L. 106–102, § 202, inserted heading 

and amended text of par. (5) generally. Prior to amend-

ment, text read as follows: ‘‘The term ‘dealer’ means 

any person engaged in the business of buying and sell-

ing securities for his own account, through a broker or 

otherwise, but does not include a bank, or any person 

insofar as he buys or sells securities for his own ac-

count, either individually or in some fiduciary capac-

ity, but not as a part of a regular business.’’ 

Subsec. (a)(12)(A)(iii). Pub. L. 106–102, § 221(b), amend-

ed cl. (iii) generally. Prior to amendment, cl. (iii) read 

as follows: ‘‘any interest or participation in any com-

mon trust fund or similar fund maintained by a bank 
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exclusively for the collective investment and reinvest-

ment of assets contributed thereto by such bank in its 

capacity as trustee, executor, administrator, or guard-

ian;’’. 
Subsec. (a)(34)(H). Pub. L. 106–102, § 231(b)(1), which di-

rected insertion of subpar. (H) at end of par. (34), was 

executed by inserting subpar. (H) after subpar. (G) and 

before concluding provisions to reflect the probable in-

tent of Congress. 
Subsec. (a)(42)(E). Pub. L. 106–102, § 208, added subpar. 

(E). 
Subsec. (a)(54). Pub. L. 106–102, § 207, added par. (54). 
1998—Subsec. (a)(10). Pub. L. 105–353, § 301(b)(1), sub-

stituted ‘‘deposit for’’ for ‘‘deposit, for’’. 
Subsec. (a)(12)(A)(vi). Pub. L. 105–353, § 301(b)(2), re-

aligned margins. 
Subsec. (a)(22)(A). Pub. L. 105–353, § 301(b)(3), sub-

stituted ‘‘section 153’’ for ‘‘section 153(h)’’ and for ‘‘sec-

tion 153(t)’’. 
Subsec. (a)(39)(B)(i). Pub. L. 105–353, § 301(b)(4), sub-

stituted ‘‘of the Commission’’ for ‘‘to the Commission’’ 

in introductory provisions. 
1996—Subsec. (a)(12)(A)(vi), (vii). Pub. L. 104–290, 

§ 508(c)(1), added cl. (vi) and redesignated former cl. (vi) 

as (vii). 
Subsecs. (f), (g). Pub. L. 104–290, §§ 106(b), 508(c)(2), 

added subsecs. (f) and (g), respectively. 
1995—Subsec. (a)(12)(A)(iv) to (vi). Pub. L. 104–62, 

§ 4(a), struck out ‘‘and’’ at end of cl. (iv), added cl. (v), 

and redesignated former cl. (v) as (vi). 
Subsec. (e). Pub. L. 104–62, § 4(b), added subsec. (e). 
1994—Subsec. (a)(41)(A)(i). Pub. L. 103–325, § 347(a), 

substituted ‘‘on a residential’’ for ‘‘or on a residential’’ 

and inserted before semicolon ‘‘, or on one or more par-

cels of real estate upon which is located one or more 

commercial structures’’. 
Subsec. (a)(53). Pub. L. 103–325, § 202, added par. (53). 
1993—Subsec. (a)(12)(B)(ii). Pub. L. 103–202, 

§ 106(b)(2)(A), substituted ‘‘sections 78o and 78q–1’’ for 

‘‘sections 78o, 78o–3 (other than subsection (g)(3)), and 

78q–1’’. 
Subsec. (a)(34)(G)(ii) to (iv). Pub. L. 103–202, § 109(a)(1), 

amended cls. (ii) to (iv) generally. Prior to amendment, 

cls. (ii) to (iv) read as follows: 
‘‘(ii) the Board of Governors of the Federal Reserve 

System, in the case of a State member bank of the Fed-

eral Reserve System, a foreign bank, a State branch or 

a State agency of a foreign bank, or a commercial lend-

ing company owned or controlled by a foreign bank (as 

such terms are used in the International Banking Act 

of 1978); 
‘‘(iii) the Federal Deposit Insurance Corporation, in 

the case of a bank insured by the Federal Deposit In-

surance Corporation (other than a member of the Fed-

eral Reserve System or a Federal savings bank); 
‘‘(iv) the Director of the Office of Thrift Supervision, 

in the case of a savings association the deposits of 

which are insured by the Federal Deposit Insurance 

Corporation;’’. 
Subsec. (a)(46). Pub. L. 103–202, § 109(a)(2), amended 

par. (46) generally. Prior to amendment, par. (46) read 

as follows: ‘‘The term ‘financial institution’ means (A) 

a bank (as such term is defined in paragraph (6) of this 

subsection), (B) a foreign bank, and (C) an insured in-

stitution (as such term is defined in section 1724 of title 

12).’’ 
Subsec. (a)(52). Pub. L. 103–202, § 109(a)(3), redesig-

nated par. (51) defining ‘‘foreign financial regulatory 

authority’’ as (52). 
1990—Subsec. (a)(39)(A). Pub. L. 101–550, § 203(b)(1), in-

serted ‘‘foreign equivalent of a self-regulatory organi-

zation, foreign or international securities exchange,’’ 

after ‘‘self-regulatory organization,’’, ‘‘or any substan-

tially equivalent foreign statute or regulation,’’ after 

‘‘(7 U.S.C. 7),’’ and ‘‘(7 U.S.C. 21),’’, and ‘‘or foreign 

equivalent’’ after ‘‘contract market’’. 
Subsec. (a)(39)(B). Pub. L. 101–550, § 203(b)(2), added 

subpar. (B) and struck out former subpar. (B) which 

read as follows: ‘‘is subject to an order of the Commis-

sion or other appropriate regulatory agency denying, 

suspending for a period not exceeding twelve months, 

or revoking his registration as a broker, dealer, munic-

ipal securities dealer, government securities broker, or 

government securities dealer, or barring or suspending 

for a period not exceeding 12 months his being associ-

ated with a broker, dealer, municipal securities dealer, 

government securities broker, or government securities 

dealer, or is subject to an order of the Commodity Fu-

tures Trading Commission denying, suspending, or re-

voking his registration under the Commodity Exchange 

Act (7 U.S.C. 1 et seq.);’’. 
Subsec. (a)(39)(D). Pub. L. 101–550, § 203(b)(4), added 

subpar. (D). Former subpar. (D) redesignated (E). 
Subsec. (a)(39)(E). Pub. L. 101–550, § 203(b)(3), (5), re-

designated subpar. (D) as (E) and substituted ‘‘(A), (B), 

(C), or (D)’’ for ‘‘(A), (B), or (C)’’. Former subpar. (E) re-

designated (F). 
Subsec. (a)(39)(F). Pub. L. 101–550, § 203(b)(3), (6), re-

designated subpar. (E) as (F), substituted ‘‘(D), (E), or 

(G)’’ for ‘‘(D) or (E)’’, and inserted ‘‘or any other fel-

ony’’ before ‘‘within ten years’’. 
Subsec. (a)(51). Pub. L. 101–550, § 204, added par. (51) 

defining ‘‘foreign financial regulatory authority’’. 
Pub. L. 101–429 added par. (51) defining ‘‘penny 

stock’’. 
1989—Subsec. (a)(34). Pub. L. 101–73, § 744(u)(1)(B), sub-

stituted ‘‘Office of Thrift Supervision’’ for ‘‘Federal 

Home Loan Bank Board’’ in concluding provisions. 
Subsec. (a)(34)(G)(iv) to (vi). Pub. L. 101–73, 

§ 744(u)(1)(A), added cl. (iv), redesignated cl. (vi) as (v), 

and struck out former cls. (iv) and (v) which read as fol-

lows: 
‘‘(iv) the Federal Home Loan Bank Board, in the case 

of a Federal savings and loan association, Federal sav-

ings bank, or District of Columbia savings and loan as-

sociation; 
‘‘(v) the Federal Savings and Loan Insurance Cor-

poration, in the case of an institution insured by the 

Federal Savings and Loan Insurance Corporation (other 

than a Federal savings and loan association, Federal 

savings bank, or District of Columbia savings and loan 

association);’’. 
1988—Subsec. (a)(50). Pub. L. 100–704 added par. (50). 
1987—Subsec. (a)(6)(C). Pub. L. 100–181, § 301, sub-

stituted ‘‘under the authority of the Comptroller of the 

Currency pursuant to section 92a of title 12’’ for ‘‘under 

section 11(k) of the Federal Reserve Act, as amended’’. 
Subsec. (a)(16). Pub. L. 100–181, § 302, struck out ref-

erence to Canal Zone. 
Subsec. (a)(22)(B). Pub. L. 100–181, § 303, substituted 

‘‘association, or any’’ and ‘‘own behalf, in’’ for ‘‘asso-

ciation or any’’ and ‘‘own behalf in’’, respectively. 
Subsec. (a)(34)(C)(ii). Pub. L. 100–181, § 304, substituted 

‘‘State’’ for ‘‘state’’. 
Subsec. (a)(39)(B). Pub. L. 100–181, § 305, substituted 

‘‘months, or revoking’’ for ‘‘months, revoking’’ and 

‘‘barring or suspending for a period not exceeding 12 

months his’’ for ‘‘barring his’’. 
Subsec. (a)(47). Pub. L. 100–181, § 306(1), added par. (47). 
Subsec. (a)(49). Pub. L. 100–181, § 306(2), added par. (49). 
1986—Subsec. (a)(12). Pub. L. 99–571, § 102(a), in amend-

ing par. (12) generally, expanded definition of ‘‘exempt-

ed security’’ or ‘‘exempted securities’’ to include gov-

ernment securities as defined in par. (42) of this sub-

section, provided that such securities not be deemed 

exempt for purposes of section 78q–1 of this title, sub-

stituted section 78o–3(g)(3) of this title for section 

78o–3(b)(6), (11), and (g)(2) of this title in provision re-

lating to municipal securities as not being ‘‘exempted 

securities’’ and defined ‘‘qualified plan’’ to mean quali-

fied stock bonus, pension, or profit-sharing plan, quali-

fied annuity plan, or governmental plan. 
Pub. L. 99–514 substituted ‘‘Internal Revenue Code of 

1986’’ for ‘‘Internal Revenue Code of 1954’’, which for 

purposes of codification was translated as ‘‘title 26’’ 

thus requiring no change in text. 
Subsec. (a)(29). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’, which for purposes of codification was translated 

as ‘‘title 26’’ thus requiring no change in text. 
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Subsec. (a)(34). Pub. L. 99–571, § 102(b)(2), inserted 

‘‘, and the term ‘District of Columbia savings and loan 

association’ means any association subject to examina-

tion and supervision by the Federal Home Loan Bank 

Board under section 1466a of title 12’’ in concluding pro-

visions. 
Subsec. (a)(34)(G). Pub. L. 99–571, § 102(b)(1), added 

subpar. (G). 
Subsec. (a)(39)(B). Pub. L. 99–571, § 102(c)(1)(A), which 

directed insertion of ‘‘or other appropriate regulatory 

agency’’ after ‘‘Commission’’ was executed by making 

the insertion after ‘‘Commission’’ the first place ap-

pearing as the probable intent of Congress. 
Pub. L. 99–571, § 102(c)(1)(B), substituted ‘‘municipal 

securities dealer, government securities broker, or gov-

ernment securities dealer’’ for ‘‘or municipal securities 

dealer’’ in two places. 
Subsec. (a)(39)(C). Pub. L. 99–571, § 102(c)(2), sub-

stituted ‘‘municipal securities dealer, government se-

curities broker, or government securities dealer’’ for 

‘‘or municipal securities dealer’’ and inserted ‘‘, an ap-

propriate regulatory agency,’’ after ‘‘the Commission’’. 
Subsec. (a)(42) to (46), (48). Pub. L. 99–571, § 102(d), 

added pars. (42) to (46) and (48). 
1984—Subsec. (a)(39)(A). Pub. L. 98–376, § 6(a)(1), in-

serted ‘‘, contract market designated pursuant to sec-

tion 5 of the Commodity Exchange Act (7 U.S.C. 7), or 

futures association registered under section 17 of such 

Act (7 U.S.C. 21), or has been and is denied trading 

privileges on any such contract market’’. 
Subsec. (a)(39)(B). Pub. L. 98–376, § 6(a)(2), inserted 

‘‘, or is subject to an order of the Commodity Futures 

Trading Commission denying, suspending, or revoking 

his registration under the Commodity Exchange Act (7 

U.S.C. 1 et seq.)’’. 
Subsec. (a)(39)(C). Pub. L. 98–376, § 6(a)(3), inserted ‘‘or 

while associated with an entity or person required to be 

registered under the Commodity Exchange Act,’’. 
Subsec. (a)(41). Pub. L. 98–440 added par. (41). 
1982—Subsec. (a)(10). Pub. L. 97–303 inserted ‘‘any put, 

call, straddle, option, or privilege on any security, cer-

tificate of deposit, or group or index of securities (in-

cluding any interest therein or based on the value 

thereof), or any put, call, straddle, option, or privilege 

entered into on a national securities exchange relating 

to foreign currency,’’ after ‘‘for a security,’’. 
1980—Subsec. (a)(12). Pub. L. 96–477 included within 

definition of ‘‘exempted security’’ interests or partici-

pation in single trust funds, provided that qualifying 

interests, participation, or securities could be issued in 

connection with certain governmental plans as defined 

in section 414(d) of title 26, substituted provisions relat-

ing to securities arising out of contracts issued by in-

surance companies for provisions relating to separate 

accounts maintained by insurance companies, and ex-

cluded from definition of ‘‘exempted security’’ any 

plans described in cls. (A), (B), or (C) of par. (12) which 

were funded by annuity contracts described in section 

403(b) of title 26. 
1978—Subsec. (a)(40). Pub. L. 95–283 added par. (40). 
1975—Subsec. (a)(3). Pub. L. 94–29, § 3(1), redefined 

term ‘‘member’’ to recognize the elimination of fixed 

commission rates in the case of exchanges, inserted 

definition of term when used in the case of registered 

securities associations, expanded definition of term 

when used with respect to an exchange to include any 

natural person permitted to effect transactions on the 

floor of an exchange without the services of another 

person acting as broker, any registered broker or dealer 

with which such natural person is associated, any reg-

istered broker or dealer permitted to designate a natu-

ral person as its representative on the floor of an ex-

change, and any other registered broker or dealer 

which agrees to be regulated by an exchange and with 

respect to whom the exchange has undertaken to en-

force compliance with its rules, this chapter, and the 

rules and regulations thereunder, introduced the con-

cept of including among members any person required 

to comply with the rules of an exchange to the extent 

specified by the Commission in accordance with section 

78f(f) of this title, and expanded definition of term 

when used with respect to a registered securities asso-

ciation to include any broker or dealer who has agreed 

to be regulated and with respect to whom the associa-

tion undertakes to enforce compliance with its own 

rules, this chapter, and the rules and regulations there-

under. 
Subsec. (a)(9). Pub. L. 94–29, § 3(2), substituted ‘‘a nat-

ural person, company, government, or political subdivi-

sion, agency, or instrumentality of a government’’ for 

‘‘an individual, a corporation, a partnership, an asso-

ciation, a joint-stock company, a business trust, or an 

unincorporated organization’’. 
Subsec. (a)(12). Pub. L. 94–29, § 3(3), brought brokers 

and dealers engaged exclusively in municipal securities 

business within the registration provisions of this 

chapter by transferring the existing description of mu-

nicipal securities to subsec. (a)(29) and by inserting in 

its place provisions revoking the exempt status of mu-

nicipal securities for purposes of sections 78o, 78o–3 (ex-

cept subsections (b)(6), (b)(11), and (g)(2) thereof) and 

78q–1 of this title. 
Subsec. (a)(17). Pub. L. 94–29, § 3(4), expanded defini-

tion of ‘‘interstate commerce’’ to establish that the 

intrastate use of any facility of an exchange, any tele-

phones or other interstate means of communication, or 

any other interstate instrumentality constitutes a use 

of the jurisdictional means for purposes of this chapter. 
Subsec. (a)(18). Pub. L. 94–29, § 3(4), expanded defini-

tion to include persons under common control with the 

broker or dealer and struck out references to the classi-

fication of the persons, including employees, controlled 

by a broker or a dealer. 
Subsec. (a)(19). Pub. L. 94–29, § 3(4), substituted ‘‘ ‘sep-

arate account’, and ‘company’ ’’ for ‘‘and ‘separate ac-

count’.’’ 
Subsec. (a)(21). Pub. L. 94–29, § 3(5), broadened defini-

tion of term ‘‘person associated with a member’’ to en-

compass a person associated with a broker or dealer 

which is a member of an exchange by restating directly 

the definition of a ‘‘person associated with a broker or 

dealer’’ in subsec. (a)(18). 
Subsec. (a)(22) to (39). Pub. L. 94–29, § 3(6), added pars. 

(22) to (39). 
Subsec. (b). Pub. L. 94–29, § 3(7), substituted ‘‘account-

ing, and other terms used in this chapter, consistently 

with the provisions and purposes of this chapter’’ for 

‘‘and accounting terms used in this chapter insofar as 

such definitions are not inconsistent with the provi-

sions of this chapter’’. 
Subsec. (d). Pub. L. 94–29, § 3(8), added subsec. (d). 
1970—Subsec. (a)(12). Pub. L. 91–567 inserted provi-

sions which brought within definition of ‘‘exempted se-

curity’’ any security which is an industrial develop-

ment bond the interest on which is excludable from 

gross income under section 103(a)(1) of title 26 if, by 

reason of the application of section 103(c)(4) or (6) of 

title 26, section 103(c)(1) does not apply to such secu-

rity. Such amendment was also made by Pub. L. 91–373. 
Pub. L. 91–547, § 28(a), struck out reference to indus-

trial development bonds the interest on which is ex-

cludable from gross income under section 103(a)(1) of 

title 26; and included as exempted securities interests 

or participations in common trust funds maintained by 

a bank for collective investment of assets held by it in 

a fiduciary capacity; interests or participations in 

bank collective trust funds maintained for funding of 

employees’ stock-bonus, pension, or profit-sharing 

plans; interests or participations in separate accounts 

maintained by insurance companies for funding certain 

stock-bonus, pension, or profit-sharing plans which 

meet the requirements for qualification under section 

401 of title 26; and such other securities as the Commis-

sion by rules and regulations deems necessary in the 

public interest. 
Pub. L. 91–373 inserted provisions which brought 

within definition of ‘‘exempted security’’ any security 

which is an industrial development bond the interest 

on which is excludable from gross income under section 

103(a)(1) of title 26 if, by reason of the application of 
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section 103(c)(4) or (6) of title 26, section 103(c)(1) does 

not apply to such security. Such amendment was also 

made by Pub. L. 91–567. 

Subsec. (a)(19). Pub. L. 91–547, § 28(b), provided for 

term ‘‘separate account’’ the same meaning as in the 

Investment Company Act of 1940. 

1964—Subsec. (a)(18) to (21). Pub. L. 88–467 added pars. 

(18) to (21). 

1960—Subsec. (a)(16). Pub. L. 86–624 struck out ref-

erence to Hawaii. 

1959—Subsec. (a)(16). Pub. L. 86–70 struck out ref-

erence to Alaska. 

CHANGE OF NAME 

Act Aug. 23, 1935, substituted ‘‘Board of Governors of 

the Federal Reserve System’’ for ‘‘Federal Reserve 

Board’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by sections 201, 202, 207, and 208 of Pub. 

L. 106–102 effective at the end of the 18-month period 

beginning on Nov. 12, 1999, see section 209 of Pub. L. 

106–102, set out as a note under section 1828 of Title 12, 

Banks and Banking. 

Amendment by section 221(b) of Pub. L. 106–102 effec-

tive 18 months after Nov. 12, 1999, see section 225 of 

Pub. L. 106–102, set out as a note under section 77c of 

this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–62 applicable as defense to 

any claim in administrative and judicial actions pend-

ing on or commenced after Dec. 8, 1995, that any person, 

security, interest, or participation of type described in 

Pub. L. 104–62 is subject to the Securities Act of 1933, 

the Securities Exchange Act of 1934, the Investment 

Company Act of 1940, the Investment Advisers Act of 

1940, or any State statute or regulation preempted as 

provided in section 80a–3a of this title, except as spe-

cifically provided in such statutes, see section 7 of Pub. 

L. 104–62, set out as a note under section 77c of this 

title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by section 347(a) of Pub. L. 103–325 effec-

tive upon date of promulgation of final regulations 

under section 347(c) of Pub. L. 103–325, see section 347(d) 

of Pub. L. 103–325, set out as an Effective Date of 1994 

Amendment note under section 24 of Title 12, Banks 

and Banking. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective 12 months 

after Oct. 15, 1990, or upon issuance of final regulations 

initially implementing such amendment, whichever is 

earlier, with provision to commence rulemaking pro-

ceedings to implement such amendment note later 

than 180 days after Oct. 15, 1990, and with provisions re-

lating to civil penalties and accounting and dis-

gorgement, see section 1(c)(2), (3)(A), (C) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–704, except for amendment 

by section 6, not applicable to actions occurring before 

Nov. 19, 1988, see section 9 of Pub. L. 100–704, set out as 

a note under section 78o of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 7 of Pub. L. 98–376 provided that: ‘‘The 

amendments made by this Act [amending this section 

and sections 78o, 78t, 78u, and 78ff of this title] shall be-

come effective immediately upon enactment of this Act 

[Aug. 10, 1984].’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, ex-

cept for amendment of subsec. (a)(12) by Pub. L. 94–29 

to be effective 180 days after June 4, 1975, with provi-

sions of subsec. (a)(3), as amended by Pub. L. 94–29, or 

rules or regulations thereunder, not to apply in a way 

so as to deprive any person of membership in any na-

tional securities exchange (or its successor) of which 

such person was, on June 4, 1975, a member or a mem-

ber firm as defined in the constitution of such ex-

change, or so as to deny membership in any such ex-

change (or its successor) to any natural person who is 

or becomes associated with such member or member 

firm, see section 31(a) of Pub. L. 94–29, set out as a note 

under section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENTS 

For effective date of amendment by Pub. L. 91–567, 

see section 6(d) of Pub. L. 91–567, set out as a note under 

section 77c of this title. 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub L. 91–547, set out as a note under 

section 80a–52 of this title. 

For effective date of amendment by Pub. L. 91–373, 

see section 401(c) of Pub. L. 91–373, set out as a note 

under section 77c of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Section 13 of Pub. L. 88–467 provided that: ‘‘The 

amendments made by this Act shall take effect as fol-

lows: 

‘‘(1) The effective date of section 12(g)(1) of the Secu-

rities Exchange Act of 1934, as added by section 3(c) of 

this Act [section 78l(g)(1) of this title], shall be July 1, 

1964. 

‘‘(2) The effective date of the amendments to sections 

12(b) and 15(a) of the Securities Exchange Act of 1934 

[sections 78l(b) and 78o(a) of this title], contained in 

sections 3(a) and 6(a), respectively, of this Act shall be 

July 1, 1964. 

‘‘(3) All other amendments contained in this Act 

[amending this section and sections 77d, 78l, 78m, 78n, 

78o, 78o–3, 78p, 78t, 78w, and 78ff of this title] shall take 

effect on the date of its enactment [Aug. 20, 1964].’’ 

CONSTRUCTION OF 1993 AMENDMENT 

Amendment by Pub. L. 103–202 not to be construed to 

govern initial issuance of any public debt obligation or 

to grant any authority to (or extend any authority of) 

the Securities and Exchange Commission, any appro-

priate regulatory agency, or a self-regulatory organiza-

tion to prescribe any procedure, term, or condition of 

such initial issuance, to promulgate any rule or regula-

tion governing such initial issuance, or to otherwise 

regulate in any manner such initial issuance, see sec-

tion 111 of Pub. L. 103–202, set out as a note under sec-

tion 78o–5 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

STATE OPT OUT 

Section 347(e) of Pub. L. 103–325 provided that: ‘‘Not-

withstanding the amendments made by this section 

[amending this section and section 24 of Title 12, Banks 

and Banking], a note that is directly secured by a first 

lien on one or more parcels of real estate upon which 

is located one or more commercial structures shall not 

be considered to be a mortgage related security under 

section 3(a)(41) of the Securities Exchange Act of 1934 

[15 U.S.C. 78c(a)(41)] in any State that, prior to the ex-

piration of 7 years after the date of enactment of this 

Act [Sept. 23, 1994], enacts a statute that specifically 

refers to this section and either prohibits or provides 
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for a more limited authority to purchase, hold, or in-

vest in such securities by any person, trust, corpora-

tion, partnership, association, business trust, or busi-

ness entity or class thereof than is provided by the 

amendments made by this subsection. The enactment 

by any State of any statute of the type described in the 

preceding sentence shall not affect the validity of any 

contractual commitment to purchase, hold, or invest 

that was made prior thereto, and shall not require the 

sale or other disposition of any securities acquired 

prior thereto.’’ 

DEFINITIONS 

Pub. L. 106–554, § 1(a)(5) [title III, § 301(b)], Dec. 21, 

2000, 114 Stat. 2763, 2763A–451, provided that: ‘‘As used in 

the amendment made by subsection (a) [enacting sec-

tions 206A to 206C of Pub. L. 106—102, set out below], 

the term ‘security’ has the same meaning as in section 

2(a)(1) of the Securities Act of 1933 [15 U.S.C. 77b(a)(1)] 

or section 3(a)(10) of the Securities Exchange Act of 

1934 [15 U.S.C. 78c(a)(10)].’’ 
Pub. L. 106–102, title II, § 206, Nov. 12, 1999, 113 Stat. 

1393, provided that: 
‘‘(a) DEFINITION OF IDENTIFIED BANKING PRODUCT.— 

For purposes of paragraphs (4) and (5) of section 3(a) of 

the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(4), 

(5)), the term ‘identified banking product’ means— 
‘‘(1) a deposit account, savings account, certificate 

of deposit, or other deposit instrument issued by a 

bank; 
‘‘(2) a banker’s acceptance; 
‘‘(3) a letter of credit issued or loan made by a 

bank; 
‘‘(4) a debit account at a bank arising from a credit 

card or similar arrangement; 
‘‘(5) a participation in a loan which the bank or an 

affiliate of the bank (other than a broker or dealer) 

funds, participates in, or owns that is sold— 
‘‘(A) to qualified investors; or 
‘‘(B) to other persons that— 

‘‘(i) have the opportunity to review and assess 

any material information, including information 

regarding the borrower’s creditworthiness; and 
‘‘(ii) based on such factors as financial sophis-

tication, net worth, and knowledge and experi-

ence in financial matters, have the capability to 

evaluate the information available, as determined 

under generally applicable banking standards or 

guidelines; or 
‘‘(6) any swap agreement, including credit and eq-

uity swaps, except that an equity swap that is sold di-

rectly to any person other than a qualified investor 

(as defined in section 3(a)(54) of the Securities Act of 

1934 [15 U.S.C. 78c(a)(54)]) shall not be treated as an 

identified banking product. 
‘‘(b) DEFINITION OF SWAP AGREEMENT.—For purposes 

of subsection (a)(6), the term ‘swap agreement’ means 

any individually negotiated contract, agreement, war-

rant, note, or option that is based, in whole or in part, 

on the value of, any interest in, or any quantitative 

measure or the occurrence of any event relating to, one 

or more commodities, securities, currencies, interest or 

other rates, indices, or other assets, but does not in-

clude any other identified banking product, as defined 

in paragraphs (1) through (5) of subsection (a). 
‘‘(c) CLASSIFICATION LIMITED.—Classification of a par-

ticular product as an identified banking product pursu-

ant to this section shall not be construed as finding or 

implying that such product is or is not a security for 

any purpose under the securities laws, or is or is not an 

account, agreement, contract, or transaction for any 

purpose under the Commodity Exchange Act [7 U.S.C. 

1 et seq.]. 
‘‘(d) INCORPORATED DEFINITIONS.—For purposes of this 

section, the terms ‘bank’ and ‘qualified investor’ have 

the same meanings as given in section 3(a) of the Secu-

rities Exchange Act of 1934 [15 U.S.C. 78c(a)], as amend-

ed by this Act.’’ 
Pub. L. 106–102, title II, §§ 206A—206C, as added by 

Pub. L. 106–554, § 1(a)(5) [title III, § 301(a)], Dec. 21, 2000, 

114 Stat. 2763, 2763A–449, provided that: 

‘‘SEC. 206A. SWAP AGREEMENT. 

‘‘(a) IN GENERAL.—Except as provided in subsection 

(b), as used in this section, the term ‘swap agreement’ 

means any agreement, contract, or transaction be-

tween eligible contract participants (as defined in sec-

tion 1a(12) of the Commodity Exchange Act [7 U.S.C. 

1a(12)] as in effect on the date of the enactment of this 

section [Dec. 21, 2000]), other than a person that is an 

eligible contract participant under section 1a(12)(C) of 

the Commodity Exchange Act, the material terms of 

which (other than price and quantity) are subject to in-

dividual negotiation, and that— 
‘‘(1) is a put, call, cap, floor, collar, or similar op-

tion of any kind for the purchase or sale of, or based 

on the value of, one or more interest or other rates, 

currencies, commodities, indices, quantitative meas-

ures, or other financial or economic interests or prop-

erty of any kind; 
‘‘(2) provides for any purchase, sale, payment or de-

livery (other than a dividend on an equity security) 

that is dependent on the occurrence, non-occurrence, 

or the extent of the occurrence of an event or contin-

gency associated with a potential financial, eco-

nomic, or commercial consequence; 
‘‘(3) provides on an executory basis for the ex-

change, on a fixed or contingent basis, of one or more 

payments based on the value or level of one or more 

interest or other rates, currencies, commodities, se-

curities, instruments of indebtedness, indices, quan-

titative measures, or other financial or economic in-

terests or property of any kind, or any interest there-

in or based on the value thereof, and that transfers, 

as between the parties to the transaction, in whole or 

in part, the financial risk associated with a future 

change in any such value or level without also con-

veying a current or future direct or indirect owner-

ship interest in an asset (including any enterprise or 

investment pool) or liability that incorporates the fi-

nancial risk so transferred, including any such agree-

ment, contract, or transaction commonly known as 

an interest rate swap, including a rate floor, rate cap, 

rate collar, cross-currency rate swap, basis swap, cur-

rency swap, equity index swap, equity swap, debt 

index swap, debt swap, credit spread, credit default 

swap, credit swap, weather swap, or commodity swap; 
‘‘(4) provides for the purchase or sale, on a fixed or 

contingent basis, of any commodity, currency, in-

strument, interest, right, service, good, article, or 

property of any kind; or 
‘‘(5) is any combination or permutation of, or op-

tion on, any agreement, contract, or transaction de-

scribed in any of paragraphs (1) through (4). 
‘‘(b) EXCLUSIONS.—The term ‘swap agreement’ does 

not include— 
‘‘(1) any put, call, straddle, option, or privilege on 

any security, certificate of deposit, or group or index 

of securities, including any interest therein or based 

on the value thereof; 
‘‘(2) any put, call, straddle, option, or privilege en-

tered into on a national securities exchange reg-

istered pursuant to section 6(a) of the Securities Ex-

change Act of 1934 [15 U.S.C. 78f(a)] relating to foreign 

currency; 
‘‘(3) any agreement, contract, or transaction pro-

viding for the purchase or sale of one or more securi-

ties on a fixed basis; 
‘‘(4) any agreement, contract, or transaction pro-

viding for the purchase or sale of one or more securi-

ties on a contingent basis, unless such agreement, 

contract, or transaction predicates such purchase or 

sale on the occurrence of a bona fide contingency 

that might reasonably be expected to affect or be af-

fected by the creditworthiness of a party other than 

a party to the agreement, contract, or transaction; 
‘‘(5) any note, bond, or evidence of indebtedness 

that is a security as defined in section 2(a)(1) of the 

Securities Act of 1933 [15 U.S.C. 77b(a)(1)] or section 

3(a)(10) of the Securities Exchange Act of 1934 [15 

U.S.C. 78c(a)(10)]; or 
‘‘(6) any agreement, contract, or transaction that 

is— 
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‘‘(A) based on a security; and 

‘‘(B) entered into directly or through an under-

writer (as defined in section 2(a) of the Securities 

Act of 1933 [15 U.S.C. 77b(a)]) by the issuer of such 

security for the purposes of raising capital, unless 

such agreement, contract, or transaction is entered 

into to manage a risk associated with capital rais-

ing. 

‘‘(c) RULE OF CONSTRUCTION REGARDING MASTER 

AGREEMENTS.—As used in this section, the term ‘swap 

agreement’ shall be construed to include a master 

agreement that provides for an agreement, contract, or 

transaction that is a swap agreement pursuant to sub-

sections (a) and (b), together with all supplements to 

any such master agreement, without regard to whether 

the master agreement contains an agreement, contract, 

or transaction that is not a swap agreement pursuant 

to subsections (a) and (b), except that the master agree-

ment shall be considered to be a swap agreement only 

with respect to each agreement, contract, or trans-

action under the master agreement that is a swap 

agreement pursuant to subsections (a) and (b). 

‘‘SEC. 206B. SECURITY-BASED SWAP AGREEMENT. 

‘‘As used in this section, the term ‘security-based 

swap agreement’ means a swap agreement (as defined 

in section 206A) of which a material term is based on 

the price, yield, value, or volatility of any security or 

any group or index of securities, or any interest there-

in. 

‘‘SEC. 206C. NON-SECURITY-BASED SWAP AGREE-

MENT. 

‘‘As used in this section, the term ‘non-security-based 

swap agreement’ means any swap agreement (as de-

fined in section 206A) that is not a security-based swap 

agreement (as defined in section 206B).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77b, 77g, 77r, 

77r–1, 77s, 77z–2, 78c–1, 78m, 78o–4, 78o–5, 78q, 78w, 78y, 

78mm, 78ccc, 78fff–2, 78lll, 80a–2, 80a–3a, 80a–30, 80b–2, 

80b–4, 6102, 6603, 6821, 6827 of this title; title 2 section 

1602; title 5 section 4802; title 7 sections 1a, 2, 6c, 6d, 7a, 

12a, 27; title 10 sections 4357, 6975, 9356; title 11 section 

101; title 12 sections 24, 371c–1, 1441b, 1464, 1757, 1787, 

1821, 1828, 1831l, 2290; title 22 sections 282k, 283h, 283ii, 

285h, 286k–1, 290i–9, 290l–7, 290m, 290o–7; title 26 sections 

543, 1234B, 1256, 7603; title 31 sections 3121, 9110. 

§ 78c–1. Swap agreements 

(a) Non-security-based swap agreements 

The definition of ‘‘security’’ in section 
78c(a)(10) of this title does not include any non- 
security-based swap agreement (as defined in 
section 206C of the Gramm-Leach-Bliley Act). 

(b) Security-based swap agreements 

(1) The definition of ‘‘security’’ in section 
78c(a)(10) of this title does not include any secu-
rity-based swap agreement (as defined in section 
206B of the Gramm-Leach-Bliley Act). 

(2) The Commission is prohibited from reg-
istering, or requiring, recommending, or sug-
gesting, the registration under this chapter of 
any security-based swap agreement (as defined 
in section 206B of the Gramm-Leach-Bliley Act). 
If the Commission becomes aware that a reg-
istrant has filed a registration application with 
respect to such a swap agreement, the Commis-
sion shall promptly so notify the registrant. 
Any such registration with respect to such a 
swap agreement shall be void and of no force or 
effect. 

(3) Except as provided in section 78p(a) of this 
title with respect to reporting requirements, the 
Commission is prohibited from— 

(A) promulgating, interpreting, or enforcing 
rules; or 

(B) issuing orders of general applicability; 

under this chapter in a manner that imposes or 
specifies reporting or recordkeeping require-
ments, procedures, or standards as prophylactic 
measures against fraud, manipulation, or insider 
trading with respect to any security-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act). 

(4) References in this chapter to the ‘‘pur-
chase’’ or ‘‘sale’’ of a security-based swap agree-
ment (as defined in section 206B of the Gramm- 
Leach-Bliley Act) shall be deemed to mean the 
execution, termination (prior to its scheduled 
maturity date), assignment, exchange, or simi-
lar transfer or conveyance of, or extinguishing 
of rights or obligations under, a security-based 
swap agreement, as the context may require. 

(June 6, 1934, ch. 404, title I, § 3A, as added Pub. 
L. 106–554, § 1(a)(5) [title III, § 303(a)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–452.) 

REFERENCES IN TEXT 

Sections 206B and 206C of the Gramm-Leach-Bliley 

Act, referred to in text, are sections 206B and 206C of 

Pub. L. 106–102, which are set out in a note under sec-

tion 78c of this title. 

This chapter, referred to in subsec. (b)(2) to (4), was 

in the original ‘‘this title’’. See References in Text note 

set out under section 78a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78i, 78o, 78p, 78t, 

78u–1 of this title. 

§ 78d. Securities and Exchange Commission 

(a) Establishment; composition; limitations on 
commissioners; terms of office 

There is hereby established a Securities and 
Exchange Commission (hereinafter referred to 
as the ‘‘Commission’’) to be composed of five 
commissioners to be appointed by the President 
by and with the advice and consent of the Sen-
ate. Not more than three of such commissioners 
shall be members of the same political party, 
and in making appointments members of dif-
ferent political parties shall be appointed alter-
nately as nearly as may be practicable. No com-
missioner shall engage in any other business, 
vocation, or employment than that of serving as 
commissioner, nor shall any commissioner par-
ticipate, directly or indirectly, in any stock- 
market operations or transactions of a char-
acter subject to regulation by the Commission 
pursuant to this chapter. Each commissioner 
shall hold office for a term of five years and 
until his successor is appointed and has quali-
fied, except that he shall not so continue to 
serve beyond the expiration of the next session 
of Congress subsequent to the expiration of said 
fixed term of office, and except (1) any commis-
sioner appointed to fill a vacancy occurring 
prior to the expiration of the term for which his 
predecessor was appointed shall be appointed for 
the remainder of such term, and (2) the terms of 
office of the commissioners first taking office 
after June 6, 1934, shall expire as designated by 
the President at the time of nomination, one at 
the end of one year, one at the end of two years, 
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1 So in original. Probably should be ‘‘Notwithstanding’’. 

one at the end of three years, one at the end of 
four years, and one at the end of five years, after 
June 6, 1934. 

(b) Appointment and compensation of staff and 
leasing authority 

(1) Appointment and compensation 

The Commission shall appoint and com-
pensate officers, attorneys, economists, exam-
iners, and other employees in accordance with 
section 4802 of title 5. 

(2) Reporting of information 

In establishing and adjusting schedules of 
compensation and benefits for officers, attor-
neys, economists, examiners, and other em-
ployees of the Commission under applicable 
provisions of law, the Commission shall in-
form the heads of the agencies referred to 
under section 1833b of title 12 and Congress of 
such compensation and benefits and shall seek 
to maintain comparability with such agencies 
regarding compensation and benefits. 

(3) Leasing authority 

Nothwithstanding 1 any other provision of 
law, the Commission is authorized to enter di-
rectly into leases for real property for office, 
meeting, storage, and such other space as is 
necessary to carry out its functions, and shall 
be exempt from any General Services Adminis-
tration space management regulations or di-
rectives. 

(c) Acceptance of travel support for Commission 
activities from non-Federal sources; regula-
tions 

Notwithstanding any other provision of law, in 
accordance with regulations which the Commis-
sion shall prescribe to prevent conflicts of inter-
est, the Commission may accept payment and 
reimbursement, in cash or in kind, from non- 
Federal agencies, organizations, and individuals 
for travel, subsistence, and other necessary ex-
penses incurred by Commission members and 
employees in attending meetings and con-
ferences concerning the functions or activities 
of the Commission. Any payment or reimburse-
ment accepted shall be credited to the appro-
priated funds of the Commission. The amount of 
travel, subsistence, and other necessary ex-
penses for members and employees paid or reim-
bursed under this subsection may exceed per 
diem amounts established in official travel regu-
lations, but the Commission may include in its 
regulations under this subsection a limitation 
on such amounts. 

(d) Acceptance of relocation expenses from 
former employers by professional fellows 
program participants 

Notwithstanding any other provision of law, 
former employers of participants in the Com-
mission’s professional fellows programs may pay 
such participants their actual expenses for relo-
cation to Washington, District of Columbia, to 
facilitate their participation in such programs, 
and program participants may accept such pay-
ments. 

(e) Fee payments 

Notwithstanding any other provision of law, 
whenever any fee is required to be paid to the 

Commission pursuant to any provision of the se-
curities laws or any other law, the Commission 
may provide by rule that such fee shall be paid 
in a manner other than in cash and the Commis-
sion may also specify the time that such fee 
shall be determined and paid relative to the fil-
ing of any statement or document with the 
Commission. 

(f) Reimbursement of expenses for assisting for-
eign securities authorities 

Notwithstanding any other provision of law, 
the Commission may accept payment and reim-
bursement, in cash or in kind, from a foreign se-
curities authority, or made on behalf of such au-
thority, for necessary expenses incurred by the 
Commission, its members, and employees in car-
rying out any investigation pursuant to section 
78u(a)(2) of this title or in providing any other 
assistance to a foreign securities authority. Any 
payment or reimbursement accepted shall be 
considered a reimbursement to the appropriated 
funds of the Commission. 

(June 6, 1934, ch. 404, title I, § 4, 48 Stat. 885; Oct. 
28, 1949, ch. 782, title XI, § 1106(a), 63 Stat. 972; 
Pub. L. 86–619, § 3, July 12, 1960, 74 Stat. 408; Pub. 
L. 86–771, Sept. 13, 1960, 74 Stat. 913; Pub. L. 
88–426, title III, § 305(20), Aug. 14, 1964, 78 Stat. 
425; Pub. L. 98–38, § 1, June 6, 1983, 97 Stat. 205; 
Pub. L. 100–181, title III, § 307, Dec. 4, 1987, 101 
Stat. 1254; Pub. L. 101–550, title I, § 103, title II, 
§ 207, Nov. 15, 1990, 104 Stat. 2713, 2721; Pub. L. 
104–290, title IV, § 406, Oct. 11, 1996, 110 Stat. 3444; 
Pub. L. 105–353, title II, § 203, Nov. 3, 1998, 112 
Stat. 3234; Pub. L. 107–123, § 8(d)(2), Jan. 16, 2002, 
115 Stat. 2399.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this title’’ and ‘‘this Act’’, respectively. See 

References in Text note set out under section 78a of 

this title. 

AMENDMENTS 

2002—Subsec. (b)(1), (2). Pub. L. 107–123 added pars. (1) 

and (2) and struck out former pars. (1) and (2), which 

authorized the Commission to appoint and compensate 

officers, attorneys, examiners, and other experts as 

needed, and to select, appoint, and compensate profes-

sional economists. 
1998—Subsec. (b)(2), (3). Pub. L. 105–353 added par. (2) 

and redesignated former par. (2) as (3). 
1996—Subsec. (e). Pub. L. 104–290 inserted before pe-

riod at end ‘‘and the Commission may also specify the 

time that such fee shall be determined and paid rel-

ative to the filing of any statement or document with 

the Commission’’. 
1990—Subsec. (b). Pub. L. 101–550, § 103, inserted head-

ing, designated existing provision as par. (1) and in-

serted heading, and added par. (2). 
Subsec. (f). Pub. L. 101–550, § 207, added subsec. (f). 
1987—Subsec. (e). Pub. L. 100–181 added subsec. (e). 
1983—Subsecs. (c), (d). Pub. L. 98–38 added subsecs. (c) 

and (d). 
1964—Subsec. (a). Pub. L. 88–426 repealed provisions 

which prescribed the compensation of the Chairman 

and the Commissioners. 
1960—Subsec. (a). Pub. L. 86–771 authorized the chair-

man to receive an additional $500 a year. 
Pub. L. 86–619 increased the salary of each commis-

sioner from $15,000 to $20,000 a year, and provided for 

continuation in office of a commissioner upon termi-

nation of his term until a successor is appointed and 

has qualified, not beyond expiration of next session of 

Congress subsequent to the expiration of said fixed 

term of office. 
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1949—Subsec. (b). Act Oct. 28, 1949, substituted ‘‘Clas-
sification Act of 1949’’ for ‘‘Classification Act of 1923’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–123 effective Oct. 1, 2001, 
see section 11 of Pub. L. 107–123, set out as a note under 
section 78ee of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

For effective date of amendment by Pub. L. 88–426, 
see section 501 of Pub. L. 88–426. 

REPEALS 

Act Oct. 28, 1949, ch. 782, set out in the credit of this 

section, was repealed (subject to a savings clause) by 

Pub. L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out 

below. 

COMPENSATION OF CHAIRMAN AND COMMISSIONERS 

Compensation of Chairman and Commissioners, see 

sections 5314 and 5315 of Title 5, Government Organiza-

tion and Employees. 

1950 REORGANIZATION PLAN NO. 10 

15 F.R. 3175, 64 Stat. 1265 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, March 13, 1950, pursuant to the provisions of 

the Reorganization Act of 1949, approved June 20, 1949 

[see 5 U.S.C. 901 et seq.]. 

SECURITIES AND EXCHANGE COMMISSION 

SECTION 1. TRANSFER OF FUNCTIONS TO THE CHAIRMAN 

(a) Subject to the provisions of subsection (b) of this 

section there are hereby transferred from the Securi-

ties and Exchange Commission, hereinafter referred to 

as the Commission, to the Chairman of the Commis-

sion, hereinafter referred to as the Chairman, the exec-

utive and administrative functions of the Commission, 

including functions of the Commission with respect to 

(1) the appointment and supervision of personnel em-

ployed under the Commission, (2) the distribution of 

business among such personnel and among administra-

tive units of the Commission, and (3) the use and ex-

penditure of funds. 
(b)(1) In carrying out any of his functions under the 

provisions of this section the Chairman shall be gov-

erned by general policies of the Commission and by 

such regulatory decisions, findings, and determinations 

as the Commission may by law be authorized to make. 
(2) The appointment by the Chairman of the heads of 

major administrative units under the Commission shall 

be subject to the approval of the Commission. 
(3) Personnel employed regularly and full time in the 

immediate offices of Commissioners other than the 

Chairman shall not be affected by the provisions of this 

reorganization plan. 
(4) There are hereby reserved to the Commission its 

functions with respect to revising budget estimates and 

with respect to determining upon the distribution of 

appropriated funds according to major programs and 

purposes. 

SEC. 2. PERFORMANCE OF TRANSFERRED FUNCTIONS 

The Chairman may from time to time make such pro-

visions as he shall deem appropriate authorizing the 

performance by any officer, employee, or administra-

tive unit under his jurisdiction of any function trans-

ferred to the Chairman by the provisions of section 1 of 

this reorganization plan. 

SEC. 3. DESIGNATION OF CHAIRMAN 

The functions of the Commission with respect to 

choosing a Chairman from among the Commissioners 

composing the Commission are hereby transferred to 

the President. 

MESSAGE OF THE PRESIDENT 

To the Congress of the United States: 

I transmit herewith Reorganization Plan No. 10 of 

1950, prepared in accordance with the Reorganization 

Act of 1949 and providing for reorganizations in the Se-

curities and Exchange Commission. My reasons for 

transmitting this plan are stated in an accompanying 

general message. 

After investigation I have found and hereby declare 

that each reorganization included in Reorganization 

Plan No. 10 of 1950 is necessary to accomplish one or 

more of the purposes set forth in section 2(a) of the Re-

organization Act of 1949. 

The taking effect of the reorganizations included in 

this plan may not in itself result in substantial imme-

diate savings. However, many benefits in improved op-

erations are probable during the next years which will 

result in a reduction in expenditures as compared with 

those that would be otherwise necessary. An itemiza-

tion of these reductions in advance of actual experience 

under this plan is not practicable. 

HARRY S. TRUMAN. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77uuu, 78c, 

79z–5, 80a–45, 80b–18 of this title. 

§ 78d–1. Delegation of functions by Commission 

(a) Authorization; functions delegable; eligible 
persons; application of other laws 

In addition to its existing authority, the Secu-
rities and Exchange Commission shall have the 
authority to delegate, by published order or 
rule, any of its functions to a division of the 
Commission, an individual Commissioner, an ad-
ministrative law judge, or an employee or em-
ployee board, including functions with respect 
to hearing, determining, ordering, certifying, re-
porting, or otherwise acting as to any work, 
business, or matter. Nothing in this section 
shall be deemed to supersede the provisions of 
section 556(b) of title 5, or to authorize the dele-
gation of the function of rulemaking as defined 
in subchapter II of chapter 5 of title 5, with ref-
erence to general rules as distinguished from 
rules of particular applicability, or of the mak-
ing of any rule pursuant to section 78s(c) of this 
title. 

(b) Right of review; procedure 

With respect to the delegation of any of its 
functions, as provided in subsection (a) of this 
section, the Commission shall retain a discre-
tionary right to review the action of any such 
division of the Commission, individual Commis-
sioner, administrative law judge, employee, or 
employee board, upon its own initiative or upon 
petition of a party to or intervenor in such ac-
tion, within such time and in such manner as 
the Commission by rule shall prescribe. The 
vote of one member of the Commission shall be 
sufficient to bring any such action before the 
Commission for review. A person or party shall 
be entitled to review by the Commission if he or 
it is adversely affected by action at a delegated 
level which (1) denies any request for action pur-
suant to section 77h(a) or section 77h(c) of this 
title or the first sentence of section 78l(d) of this 
title; (2) suspends trading in a security pursuant 
to section 78l(k) of this title; or (3) is pursuant 
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to any provision of this chapter in a case of ad-
judication, as defined in section 551 of title 5, 
not required by this chapter to be determined on 
the record after notice and opportunity for hear-
ing (except to the extent there is involved a 
matter described in section 554(a)(1) through (6) 
of such title 5). 

(c) Finality of delegated action 

If the right to exercise such review is declined, 
or if no such review is sought within the time 
stated in the rules promulgated by the Commis-
sion, then the action of any such division of the 
Commission, individual Commissioner, adminis-
trative law judge, employee, or employee board, 
shall, for all purposes, including appeal or re-
view thereof, be deemed the action of the Com-
mission. 

(June 6, 1934, ch. 404, title I, § 4A, as added Pub. 
L. 100–181, title III, § 308(a), Dec. 4, 1987, 101 Stat. 
1254.) 

PRIOR PROVISIONS 

A prior section 78d–1, Pub. L. 87–592, § 1, Aug. 20, 1962, 

76 Stat. 394; Pub. L. 94–29, § 25, June 4, 1975, 89 Stat. 163; 

Pub. L. 95–251, § 2(a)(4), Mar. 27, 1978, 92 Stat. 183, pro-

vided for subject matter similar to the provisions com-

prising this section, prior to repeal by section 308(b) of 

Pub. L. 100–181. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78d–2 of this 

title. 

§ 78d–2. Transfer of functions with respect to as-
signment of personnel to chairman 

In addition to the functions transferred by the 
provisions of Reorganization Plan Numbered 10 
of 1950 (64 Stat. 1265), there are hereby trans-
ferred from the Commission to the Chairman of 
the Commission the functions of the Commis-
sion with respect to the assignment of Commis-
sion personnel, including Commissioners, to per-
form such functions as may have been delegated 
by the Commission to the Commission person-
nel, including Commissioners, pursuant to sec-
tion 78d–1 of this title. 

(June 6, 1934, ch. 404, title I, § 4B, as added Pub. 
L. 100–181, title III, § 308(a), Dec. 4, 1987, 101 Stat. 
1255.) 

REFERENCES IN TEXT 

Reorganization Plan Numbered 10 of 1950 (64 Stat. 

1265), referred to in text, is set out as a note under sec-

tion 78d of this title. 

PRIOR PROVISIONS 

A prior section 78d–2, Pub. L. 87–592, § 2, Aug. 20, 1962, 

76 Stat. 395, provided for subject matter similar to the 

provisions comprising this section, prior to repeal by 

section 308(b) of Pub. L. 100–181. 

§ 78e. Transactions on unregistered exchanges 

It shall be unlawful for any broker, dealer, or 
exchange, directly or indirectly, to make use of 
the mails or any means or instrumentality of 
interstate commerce for the purpose of using 
any facility of an exchange within or subject to 
the jurisdiction of the United States to effect 
any transaction in a security, or to report any 
such transaction, unless such exchange (1) is 

registered as national securities exchange under 
section 78f of this title, or (2) is exempted from 
such registration upon application by the ex-
change because, in the opinion of the Commis-
sion, by reason of the limited volume of trans-
actions effected on such exchange, it is not prac-
ticable and not necessary or appropriate in the 
public interest or for the protection of investors 
to require such registration. 

(June 6, 1934, ch. 404, title I, § 5, 48 Stat. 885.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78o, 78o–4, 78o–5, 

78p, 78hh of this title; title 25 section 646. 

§ 78f. National securities exchanges 

(a) Registration; application 

An exchange may be registered as a national 
securities exchange under the terms and condi-
tions hereinafter provided in this section and in 
accordance with the provisions of section 78s(a) 
of this title, by filing with the Commission an 
application for registration in such form as the 
Commission, by rule, may prescribe containing 
the rules of the exchange and such other infor-
mation and documents as the Commission, by 
rule, may prescribe as necessary or appropriate 
in the public interest or for the protection of in-
vestors. 

(b) Determination by Commission requisite to 
registration of applicant as a national securi-
ties exchange 

An exchange shall not be registered as a na-
tional securities exchange unless the Commis-
sion determines that— 

(1) Such exchange is so organized and has 
the capacity to be able to carry out the pur-
poses of this chapter and to comply, and (sub-
ject to any rule or order of the Commission 
pursuant to section 78q(d) or 78s(g)(2) of this 
title) to enforce compliance by its members 
and persons associated with its members, with 
the provisions of this chapter, the rules and 
regulations thereunder, and the rules of the 
exchange. 

(2) Subject to the provisions of subsection (c) 
of this section, the rules of the exchange pro-
vide that any registered broker or dealer or 
natural person associated with a registered 
broker or dealer may become a member of 
such exchange and any person may become as-
sociated with a member thereof. 

(3) The rules of the exchange assure a fair 
representation of its members in the selection 
of its directors and administration of its af-
fairs and provide that one or more directors 
shall be representative of issuers and investors 
and not be associated with a member of the 
exchange, broker, or dealer. 

(4) The rules of the exchange provide for the 
equitable allocation of reasonable dues, fees, 
and other charges among its members and is-
suers and other persons using its facilities. 
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(5) The rules of the exchange are designed to 
prevent fraudulent and manipulative acts and 
practices, to promote just and equitable prin-
ciples of trade, to foster cooperation and co-
ordination with persons engaged in regulating, 
clearing, settling, processing information with 
respect to, and facilitating transactions in se-
curities, to remove impediments to and per-
fect the mechanism of a free and open market 
and a national market system, and, in general, 
to protect investors and the public interest; 
and are not designed to permit unfair dis-
crimination between customers, issuers, bro-
kers, or dealers, or to regulate by virtue of 
any authority conferred by this chapter mat-
ters not related to the purposes of this chapter 
or the administration of the exchange. 

(6) The rules of the exchange provide that 
(subject to any rule or order of the Commis-
sion pursuant to section 78q(d) or 78s(g)(2) of 
this title) its members and persons associated 
with its members shall be appropriately dis-
ciplined for violation of the provisions of this 
chapter, the rules or regulations thereunder, 
or the rules of the exchange, by expulsion, sus-
pension, limitation of activities, functions, 
and operations, fine, censure, being suspended 
or barred from being associated with a mem-
ber, or any other fitting sanction. 

(7) The rules of the exchange are in accord-
ance with the provisions of subsection (d) of 
this section, and in general, provide a fair pro-
cedure for the disciplining of members and 
persons associated with members, the denial 
of membership to any person seeking member-
ship therein, the barring of any person from 
becoming associated with a member thereof, 
and the prohibition or limitation by the ex-
change of any person with respect to access to 
services offered by the exchange or a member 
thereof. 

(8) The rules of the exchange do not impose 
any burden on competition not necessary or 
appropriate in furtherance of the purposes of 
this chapter. 

(9) The rules of the exchange prohibit the 
listing of any security issued in a limited part-
nership rollup transaction (as such term is de-
fined in paragraphs (4) and (5) of section 78n(h) 
of this title), unless such transaction was con-
ducted in accordance with procedures designed 
to protect the rights of limited partners, in-
cluding— 

(A) the right of dissenting limited partners 
to one of the following: 

(i) an appraisal and compensation; 
(ii) retention of a security under sub-

stantially the same terms and conditions 
as the original issue; 

(iii) approval of the limited partnership 
rollup transaction by not less than 75 per-
cent of the outstanding securities of each 
of the participating limited partnerships; 

(iv) the use of a committee of limited 
partners that is independent, as deter-
mined in accordance with rules prescribed 
by the exchange, of the general partner or 
sponsor, that has been approved by a ma-
jority of the outstanding units of each of 
the participating limited partnerships, and 
that has such authority as is necessary to 

protect the interest of limited partners, 
including the authority to hire independ-
ent advisors, to negotiate with the general 
partner or sponsor on behalf of the limited 
partners, and to make a recommendation 
to the limited partners with respect to the 
proposed transaction; or 

(v) other comparable rights that are pre-
scribed by rule by the exchange and that 
are designed to protect dissenting limited 
partners; 

(B) the right not to have their voting 
power unfairly reduced or abridged; 

(C) the right not to bear an unfair portion 
of the costs of a proposed limited partner-
ship rollup transaction that is rejected; and 

(D) restrictions on the conversion of con-
tingent interests or fees into non-contingent 
interests or fees and restrictions on the re-
ceipt of a non-contingent equity interest in 
exchange for fees for services which have not 
yet been provided. 

As used in this paragraph, the term ‘‘dissent-
ing limited partner’’ means a person who, on 
the date on which soliciting material is mailed 
to investors, is a holder of a beneficial interest 
in a limited partnership that is the subject of 
a limited partnership rollup transaction, and 
who casts a vote against the transaction and 
complies with procedures established by the 
exchange, except that for purposes of an ex-
change or tender offer, such person shall file 
an objection in writing under the rules of the 
exchange during the period during which the 
offer is outstanding. 

(c) Denial of membership in national exchanges; 
denial of association with member; condi-
tions; limitation of membership 

(1) A national securities exchange shall deny 
membership to (A) any person, other than a nat-
ural person, which is not a registered broker or 
dealer or (B) any natural person who is not, or 
is not associated with, a registered broker or 
dealer. 

(2) A national securities exchange may, and in 
cases in which the Commission, by order, directs 
as necessary or appropriate in the public inter-
est or for the protection of investors shall, deny 
membership to any registered broker or dealer 
or natural person associated with a registered 
broker or dealer, and bar from becoming associ-
ated with a member any person, who is subject 
to a statutory disqualification. A national secu-
rities exchange shall file notice with the Com-
mission not less than thirty days prior to admit-
ting any person to membership or permitting 
any person to become associated with a member, 
if the exchange knew, or in the exercise of rea-
sonable care should have known, that such per-
son was subject to a statutory disqualification. 
The notice shall be in such form and contain 
such information as the Commission, by rule, 
may prescribe as necessary or appropriate in the 
public interest or for the protection of investors. 

(3)(A) A national securities exchange may 
deny membership to, or condition the member-
ship of, a registered broker or dealer if (i) such 
broker or dealer does not meet such standards of 
financial responsibility or operational capabil-
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ity or such broker or dealer or any natural per-
son associated with such broker or dealer does 
not meet such standards of training, experience, 
and competence as are prescribed by the rules of 
the exchange or (ii) such broker or dealer or per-
son associated with such broker or dealer has 
engaged and there is a reasonable likelihood he 
may again engage in acts or practices inconsist-
ent with just and equitable principles of trade. A 
national securities exchange may examine and 
verify the qualifications of an applicant to be-
come a member and the natural persons associ-
ated with such an applicant in accordance with 
procedures established by the rules of the ex-
change. 

(B) A national securities exchange may bar a 
natural person from becoming a member or as-
sociated with a member, or condition the mem-
bership of a natural person or association of a 
natural person with a member, if such natural 
person (i) does not meet such standards of train-
ing, experience, and competence as are pre-
scribed by the rules of the exchange or (ii) has 
engaged and there is a reasonable likelihood he 
may again engage in acts or practices inconsist-
ent with just and equitable principles of trade. A 
national securities exchange may examine and 
verify the qualifications of an applicant to be-
come a person associated with a member in ac-
cordance with procedures established by the 
rules of the exchange and require any person as-
sociated with a member, or any class of such 
persons, to be registered with the exchange in 
accordance with procedures so established. 

(C) A national securities exchange may bar 
any person from becoming associated with a 
member if such person does not agree (i) to sup-
ply the exchange with such information with re-
spect to its relationship and dealings with the 
member as may be specified in the rules of the 
exchange and (ii) to permit the examination of 
its books and records to verify the accuracy of 
any information so supplied. 

(4) A national securities exchange may limit 
(A) the number of members of the exchange and 
(B) the number of members and designated rep-
resentatives of members permitted to effect 
transactions on the floor of the exchange with-
out the services of another person acting as 
broker: Provided, however, That no national se-
curities exchange shall have the authority to de-
crease the number of memberships in such ex-
change, or the number of members and des-
ignated representatives of members permitted 
to effect transactions on the floor of such ex-
change without the services of another person 
acting as broker, below such number in effect on 
May 1, 1975, or the date such exchange was reg-
istered with the Commission, whichever is later: 
And provided further, That the Commission, in 
accordance with the provisions of section 78s(c) 
of this title, may amend the rules of any na-
tional securities exchange to increase (but not 
to decrease) or to remove any limitation on the 
number of memberships in such exchange or the 
number of members or designated representa-
tives of members permitted to effect trans-
actions on the floor of the exchange without the 
services of another person acting as broker, if 
the Commission finds that such limitation im-
poses a burden on competition not necessary or 

appropriate in furtherance of the purposes of 
this chapter. 

(d) Discipline of national securities exchange 
members and persons associated with mem-
bers; summary proceedings 

(1) In any proceeding by a national securities 
exchange to determine whether a member or 
person associated with a member should be dis-
ciplined (other than a summary proceeding pur-
suant to paragraph (3) of this subsection), the 
exchange shall bring specific charges, notify 
such member or person of, and give him an op-
portunity to defend against, such charges, and 
keep a record. A determination by the exchange 
to impose a disciplinary sanction shall be sup-
ported by a statement setting forth— 

(A) any act or practice in which such mem-
ber or person associated with a member has 
been found to have engaged, or which such 
member or person has been found to have 
omitted; 

(B) the specific provision of this chapter, the 
rules or regulations thereunder, or the rules of 
the exchange which any such act or practice, 
or omission to act, is deemed to violate; and 

(C) the sanction imposed and the reasons 
therefor. 

(2) In any proceeding by a national securities 
exchange to determine whether a person shall be 
denied membership, barred from becoming asso-
ciated with a member, or prohibited or limited 
with respect to access to services offered by the 
exchange or a member thereof (other than a 
summary proceeding pursuant to paragraph (3) 
of this subsection), the exchange shall notify 
such person of, and give him an opportunity to 
be heard upon, the specific grounds for denial, 
bar, or prohibition or limitation under consider-
ation and keep a record. A determination by the 
exchange to deny membership, bar a person 
from becoming associated with a member, or 
prohibit or limit a person with respect to access 
to services offered by the exchange or a member 
thereof shall be supported by a statement set-
ting forth the specific grounds on which the de-
nial, bar, or prohibition or limitation is based. 

(3) A national securities exchange may sum-
marily (A) suspend a member or person associ-
ated with a member who has been and is ex-
pelled or suspended from any self-regulatory or-
ganization or barred or suspended from being as-
sociated with a member of any self-regulatory 
organization, (B) suspend a member who is in 
such financial or operating difficulty that the 
exchange determines and so notifies the Com-
mission that the member cannot be permitted to 
continue to do business as a member with safety 
to investors, creditors, other members, or the 
exchange, or (C) limit or prohibit any person 
with respect to access to services offered by the 
exchange if subparagraph (A) or (B) of this para-
graph is applicable to such person or, in the case 
of a person who is not a member, if the exchange 
determines that such person does not meet the 
qualification requirements or other pre-
requisites for such access and such person can-
not be permitted to continue to have such ac-
cess with safety to investors, creditors, mem-
bers, or the exchange. Any person aggrieved by 
any such summary action shall be promptly af-
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forded an opportunity for a hearing by the ex-
change in accordance with the provisions of 
paragraph (1) or (2) of this subsection. The Com-
mission, by order, may stay any such summary 
action on its own motion or upon application by 
any person aggrieved thereby, if the Commission 
determines summarily or after notice and oppor-
tunity for hearing (which hearing may consist 
solely of the submission of affidavits or presen-
tation of oral arguments) that such stay is con-
sistent with the public interest and the protec-
tion of investors. 

(e) Commissions, allowances, discounts, and 
other fees 

(1) On and after June 4, 1975, no national secu-
rities exchange may impose any schedule or fix 
rates of commissions, allowances, discounts, or 
other fees to be charged by its members: Pro-

vided, however, That until May 1, 1976, the pre-
ceding provisions of this paragraph shall not 
prohibit any such exchange from imposing or 
fixing any schedule of commissions, allowances, 
discounts, or other fees to be charged by its 
members for acting as broker on the floor of the 
exchange or as odd-lot dealer: And provided fur-

ther, That the Commission, in accordance with 
the provisions of section 78s(b) of this title as 
modified by the provisions of paragraph (3) of 
this subsection, may— 

(A) permit a national securities exchange, 
by rule, to impose a reasonable schedule or fix 
reasonable rates of commissions, allowances, 
discounts, or other fees to be charged by its 
members for effecting transactions on such ex-
change prior to November 1, 1976, if the Com-
mission finds that such schedule or fixed rates 
of commissions, allowances, discounts, or 
other fees are in the public interest; and 

(B) permit a national securities exchange, by 
rule, to impose a schedule or fix rates of com-
missions, allowances, discounts, or other fees 
to be charged by its members for effecting 
transactions on such exchange after November 
1, 1976, if the Commission finds that such 
schedule or fixed rates of commissions, allow-
ances, discounts, or other fees (i) are reason-
able in relation to the costs of providing the 
service for which such fees are charged (and 
the Commission publishes the standards em-
ployed in adjudging reasonableness) and (ii) do 
not impose any burden on competition not 
necessary or appropriate in furtherance of the 
purposes of this chapter, taking into consider-
ation the competitive effects of permitting 
such schedule or fixed rates weighed against 
the competitive effects of other lawful actions 
which the Commission is authorized to take 
under this chapter. 

(2) Notwithstanding the provisions of section 
78s(c) of this title, the Commission, by rule, may 
abrogate any exchange rule which imposes a 
schedule or fixes rates of commissions, allow-
ances, discounts, or other fees, if the Commis-
sion determines that such schedule or fixed 
rates are no longer reasonable, in the public in-
terest, or necessary to accomplish the purposes 
of this chapter. 

(3)(A) Before approving or disapproving any 
proposed rule change submitted by a national 
securities exchange which would impose a sched-

ule or fix rates of commissions, allowances, dis-
counts, or other fees to be charged by its mem-
bers for effecting transactions on such exchange, 
the Commission shall afford interested persons 
(i) an opportunity for oral presentation of data, 
views, and arguments and (ii) with respect to 
any such rule concerning transactions effected 
after November 1, 1976, if the Commission deter-
mines there are disputed issues of material fact, 
to present such rebuttal submissions and to con-
duct (or have conducted under subparagraph (B) 
of this paragraph) such cross-examination as the 
Commission determines to be appropriate and 
required for full disclosure and proper resolution 
of such disputed issues of material fact. 

(B) The Commission shall prescribe rules and 
make rulings concerning any proceeding in ac-
cordance with subparagraph (A) of this para-
graph designed to avoid unnecessary costs or 
delay. Such rules or rulings may (i) impose rea-
sonable time limits on each interested person’s 
oral presentations, and (ii) require any cross-ex-
amination to which a person may be entitled 
under subparagraph (A) of this paragraph to be 
conducted by the Commission on behalf of that 
person in such manner as the Commission deter-
mines to be appropriate and required for full dis-
closure and proper resolution of disputed issues 
of material fact. 

(C)(i) If any class of persons, the members of 
which are entitled to conduct (or have con-
ducted) cross-examination under subparagraphs 
(A) and (B) of this paragraph and which have, in 
the view of the Commission, the same or similar 
interests in the proceeding, cannot agree upon a 
single representative of such interests for pur-
poses of cross-examination, the Commission 
may make rules and rulings specifying the man-
ner in which such interests shall be represented 
and such cross-examination conducted. 

(ii) No member of any class of persons with re-
spect to which the Commission has specified the 
manner in which its interests shall be rep-
resented pursuant to clause (i) of this subpara-
graph shall be denied, pursuant to such clause 
(i), the opportunity to conduct (or have con-
ducted) cross-examination as to issues affecting 
his particular interests if he satisfies the Com-
mission that he has made a reasonable and good 
faith effort to reach agreement upon group rep-
resentation and there are substantial and rel-
evant issues which would not be presented ade-
quately by group representation. 

(D) A transcript shall be kept of any oral pres-
entation and cross-examination. 

(E) In addition to the bases specified in section 
78y(a) of this title, a reviewing Court may set 
aside an order of the Commission under section 
78s(b) of this title approving an exchange rule 
imposing a schedule or fixing rates of commis-
sions, allowances, discounts, or other fees, if the 
Court finds— 

(1) a Commission determination under sub-
paragraph (A) of this paragraph that an inter-
ested person is not entitled to conduct cross- 
examination or make rebuttal submissions, or 

(2) a Commission rule or ruling under sub-
paragraph (B) of this paragraph limiting the 
petitioner’s cross-examination or rebuttal sub-
missions, 

has precluded full disclosure and proper resolu-
tion of disputed issues of material fact which 
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were necessary for fair determination by the 
Commission. 

(f) Compliance of non-members with exchange 
rules 

The Commission, by rule or order, as it deems 
necessary or appropriate in the public interest 
and for the protection of investors, to maintain 
fair and orderly markets, or to assure equal reg-
ulation, may require— 

(1) any person not a member or a designated 
representative of a member of a national secu-
rities exchange effecting transactions on such 
exchange without the services of another per-
son acting as a broker, or 

(2) any broker or dealer not a member of a 
national securities exchange effecting trans-
actions on such exchange on a regular basis, 

to comply with such rules of such exchange as 
the Commission may specify. 

(g) Notice registration of security futures prod-
uct exchanges 

(1) Registration required 

An exchange that lists or trades security fu-
tures products may register as a national se-
curities exchange solely for the purposes of 
trading security futures products if— 

(A) the exchange is a board of trade, as 
that term is defined by the Commodity Ex-
change Act (7 U.S.C. 1a(2)) [7 U.S.C. 1 et 
seq.], that— 

(i) has been designated a contract mar-
ket by the Commodity Futures Trading 
Commission and such designation is not 
suspended by order of the Commodity Fu-
tures Trading Commission; or 

(ii) is registered as a derivative trans-
action execution facility under section 5a 
of the Commodity Exchange Act [7 U.S.C. 
7a] and such registration is not suspended 
by the Commodity Futures Trading Com-
mission; and 

(B) such exchange does not serve as a mar-
ket place for transactions in securities other 
than— 

(i) security futures products; or 
(ii) futures on exempted securities or 

groups or indexes of securities or options 
thereon that have been authorized under 
section 2(a)(1)(C) of the Commodity Ex-
change Act [7 U.S.C. 2(a)(1)(C)]. 

(2) Registration by notice filing 

(A) Form and content 

An exchange required to register only be-
cause such exchange lists or trades security 
futures products may register for purposes of 
this section by filing with the Commission a 
written notice in such form as the Commis-
sion, by rule, may prescribe containing the 
rules of the exchange and such other infor-
mation and documents concerning such ex-
change, comparable to the information and 
documents required for national securities 
exchanges under subsection (a) of this sec-
tion, as the Commission, by rule, may pre-
scribe as necessary or appropriate in the 
public interest or for the protection of inves-
tors. If such exchange has filed documents 

with the Commodity Futures Trading Com-
mission, to the extent that such documents 
contain information satisfying the Commis-
sion’s informational requirements, copies of 
such documents may be filed with the Com-
mission in lieu of the required written no-
tice. 

(B) Immediate effectiveness 

Such registration shall be effective con-
temporaneously with the submission of no-
tice, in written or electronic form, to the 
Commission, except that such registration 
shall not be effective if such registration 
would be subject to suspension or revoca-
tion. 

(C) Termination 

Such registration shall be terminated im-
mediately if any of the conditions for reg-
istration set forth in this subsection are no 
longer satisfied. 

(3) Public availability 

The Commission shall promptly publish in 
the Federal Register an acknowledgment of 
receipt of all notices the Commission receives 
under this subsection and shall make all such 
notices available to the public. 

(4) Exemption of exchanges from specified pro-
visions 

(A) Transaction exemptions 

An exchange that is registered under para-
graph (1) of this subsection shall be exempt 
from, and shall not be required to enforce 
compliance by its members with, and its 
members shall not, solely with respect to 
those transactions effected on such exchange 
in security futures products, be required to 
comply with, the following provisions of this 
chapter and the rules thereunder: 

(i) Subsections (b)(2), (b)(3), (b)(4), (b)(7), 
(b)(9), (c), (d), and (e) of this section. 

(ii) Section 78h of this title. 
(iii) Section 78k of this title. 
(iv) Subsections (d), (f), and (k) of sec-

tion 78q of this title. 
(v) Subsections (a), (f), and (h) of section 

78s of this title. 

(B) Rule change exemptions 

An exchange that registered under para-
graph (1) of this subsection shall also be ex-
empt from submitting proposed rule changes 
pursuant to section 78s(b) of this title, ex-
cept that— 

(i) such exchange shall file proposed rule 
changes related to higher margin levels, 
fraud or manipulation, recordkeeping, re-
porting, listing standards, or decimal pric-
ing for security futures products, sales 
practices for security futures products for 
persons who effect transactions in security 
futures products, or rules effectuating 
such exchange’s obligation to enforce the 
securities laws pursuant to section 
78s(b)(7) of this title; 

(ii) such exchange shall file pursuant to 
sections 78s(b)(1) and 78s(b)(2) of this title 
proposed rule changes related to margin, 
except for changes resulting in higher 
margin levels; and 
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(iii) such exchange shall file pursuant to 
section 78s(b)(1) of this title proposed rule 
changes that have been abrogated by the 
Commission pursuant to section 
78s(b)(7)(C) of this title. 

(5) Trading in security futures products 

(A) In general 

Subject to subparagraph (B), it shall be un-
lawful for any person to execute or trade a 
security futures product until the later of— 

(i) 1 year after December 21, 2000; or 
(ii) such date that a futures association 

registered under section 17 of the Commod-
ity Exchange Act [7 U.S.C. 21] has met the 
requirements set forth in section 
78o–3(k)(2) of this title. 

(B) Principal-to-principal transactions 

Notwithstanding subparagraph (A), a per-
son may execute or trade a security futures 
product transaction if— 

(i) the transaction is entered into— 
(I) on a principal-to-principal basis be-

tween parties trading for their own ac-
counts or as described in section 
1a(12)(B)(ii) of the Commodity Exchange 
Act [7 U.S.C. 1a(12)(B)(ii)]; and 

(II) only between eligible contract par-
ticipants (as defined in subparagraphs 
(A), (B)(ii), and (C) of such section 1a(12) 
[7 U.S.C. 1a(12)(A), (B)(ii), (C)]) at the 
time at which the persons enter into the 
agreement, contract, or transaction; and 

(ii) the transaction is entered into on or 
after the later of— 

(I) 8 months after December 21, 2000; or 
(II) such date that a futures associa-

tion registered under section 17 of the 
Commodity Exchange Act [7 U.S.C. 21] 
has met the requirements set forth in 
section 78o–3(k)(2) of this title. 

(h) Trading in security futures products 

(1) Trading on exchange or association re-
quired 

It shall be unlawful for any person to effect 
transactions in security futures products that 
are not listed on a national securities ex-
change or a national securities association 
registered pursuant to section 78o–3(a) of this 
title. 

(2) Listing standards required 

Except as otherwise provided in paragraph 
(7), a national securities exchange or a na-
tional securities association registered pursu-
ant to section 78o–3(a) of this title may trade 
only security futures products that (A) con-
form with listing standards that such ex-
change or association files with the Commis-
sion under section 78s(b) of this title and (B) 
meet the criteria specified in section 
2(a)(1)(D)(i) of the Commodity Exchange Act [7 
U.S.C. 2(a)(1)(D)(i)]. 

(3) Requirements for listing standards and con-
ditions for trading 

Such listing standards shall— 
(A) except as otherwise provided in a rule, 

regulation, or order issued pursuant to para-
graph (4), require that any security underly-

ing the security future, including each com-
ponent security of a narrow-based security 
index, be registered pursuant to section 78l 

of this title; 
(B) require that if the security futures 

product is not cash settled, the market on 
which the security futures product is traded 
have arrangements in place with a reg-
istered clearing agency for the payment and 
delivery of the securities underlying the se-
curity futures product; 

(C) be no less restrictive than comparable 
listing standards for options traded on a na-
tional securities exchange or national secu-
rities association registered pursuant to sec-
tion 78o–3(a) of this title; 

(D) except as otherwise provided in a rule, 
regulation, or order issued pursuant to para-
graph (4), require that the security future be 
based upon common stock and such other eq-
uity securities as the Commission and the 
Commodity Futures Trading Commission 
jointly determine appropriate; 

(E) require that the security futures prod-
uct is cleared by a clearing agency that has 
in place provisions for linked and coordi-
nated clearing with other clearing agencies 
that clear security futures products, which 
permits the security futures product to be 
purchased on one market and offset on an-
other market that trades such product; 

(F) require that only a broker or dealer 
subject to suitability rules comparable to 
those of a national securities association 
registered pursuant to section 78o–3(a) of 
this title effect transactions in the security 
futures product; 

(G) require that the security futures prod-
uct be subject to the prohibition against 
dual trading in section 4j of the Commodity 
Exchange Act (7 U.S.C. 6j) and the rules and 
regulations thereunder or the provisions of 
section 78k(a) of this title and the rules and 
regulations thereunder, except to the extent 
otherwise permitted under this chapter and 
the rules and regulations thereunder; 

(H) require that trading in the security fu-
tures product not be readily susceptible to 
manipulation of the price of such security 
futures product, nor to causing or being used 
in the manipulation of the price of any un-
derlying security, option on such security, 
or option on a group or index including such 
securities; 

(I) require that procedures be in place for 
coordinated surveillance among the market 
on which the security futures product is 
traded, any market on which any security 
underlying the security futures product is 
traded, and other markets on which any re-
lated security is traded to detect manipula-
tion and insider trading; 

(J) require that the market on which the 
security futures product is traded has in 
place audit trails necessary or appropriate 
to facilitate the coordinated surveillance re-
quired in subparagraph (I); 

(K) require that the market on which the 
security futures product is traded has in 
place procedures to coordinate trading halts 
between such market and any market on 
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which any security underlying the security 
futures product is traded and other markets 
on which any related security is traded; and 

(L) require that the margin requirements 
for a security futures product comply with 
the regulations prescribed pursuant to sec-
tion 78g(c)(2)(B) of this title, except that 
nothing in this subparagraph shall be con-
strued to prevent a national securities ex-
change or national securities association 
from requiring higher margin levels for a se-
curity futures product when it deems such 
action to be necessary or appropriate. 

(4) Authority to modify certain listing standard 
requirements 

(A) Authority to modify 

The Commission and the Commodity Fu-
tures Trading Commission, by rule, regula-
tion, or order, may jointly modify the list-
ing standard requirements specified in sub-
paragraph (A) or (D) of paragraph (3) to the 
extent such modification fosters the devel-
opment of fair and orderly markets in secu-
rity futures products, is necessary or appro-
priate in the public interest, and is consist-
ent with the protection of investors. 

(B) Authority to grant exemptions 

The Commission and the Commodity Fu-
tures Trading Commission, by order, may 
jointly exempt any person from compliance 
with the listing standard requirement speci-
fied in subparagraph (E) of paragraph (3) to 
the extent such exemption fosters the devel-
opment of fair and orderly markets in secu-
rity futures products, is necessary or appro-
priate in the public interest, and is consist-
ent with the protection of investors. 

(5) Requirements for other persons trading se-
curity future products 

It shall be unlawful for any person (other 
than a national securities exchange or a na-
tional securities association registered pursu-
ant to section 78o–3(a) of this title) to con-
stitute, maintain, or provide a marketplace or 
facilities for bringing together purchasers and 
sellers of security future products or to other-
wise perform with respect to security future 
products the functions commonly performed 
by a stock exchange as that term is generally 
understood, unless a national securities asso-
ciation registered pursuant to section 78o–3(a) 
of this title or a national securities exchange 
of which such person is a member— 

(A) has in place procedures for coordinated 
surveillance among such person, the market 
trading the securities underlying the secu-
rity future products, and other markets 
trading related securities to detect manipu-
lation and insider trading; 

(B) has rules to require audit trails nec-
essary or appropriate to facilitate the coor-
dinated surveillance required in subpara-
graph (A); and 

(C) has rules to require such person to 
coordinate trading halts with markets trad-
ing the securities underlying the security fu-
ture products and other markets trading re-
lated securities. 

(6) Deferral of options on security futures trad-
ing 

No person shall offer to enter into, enter 
into, or confirm the execution of any put, call, 
straddle, option, or privilege on a security fu-
ture, except that, after 3 years after December 
21, 2000, the Commission and the Commodity 
Futures Trading Commission may by order 
jointly determine to permit trading of puts, 
calls, straddles, options, or privileges on any 
security future authorized to be traded under 
the provisions of this chapter and the Com-
modity Exchange Act [7 U.S.C. 1 et seq.]. 

(7) Deferral of linked and coordinated clearing 

(A) Notwithstanding paragraph (2), until the 
compliance date, a national securities ex-
change or national securities association reg-
istered pursuant to section 78o–3(a) of this 
title may trade a security futures product that 
does not— 

(i) conform with any listing standard pro-
mulgated to meet the requirement specified 
in subparagraph (E) of paragraph (3); or 

(ii) meet the criterion specified in section 
2(a)(1)(D)(i)(IV) of the Commodity Exchange 
Act [7 U.S.C. 2(a)(1)(D)(i)(IV)]. 

(B) The Commission and the Commodity Fu-
tures Trading Commission shall jointly pub-
lish in the Federal Register a notice of the 
compliance date no later than 165 days before 
the compliance date. 

(C) For purposes of this paragraph, the term 
‘‘compliance date’’ means the later of— 

(i) 180 days after the end of the first full 
calendar month period in which the average 
aggregate comparable share volume for all 
security futures products based on single eq-
uity securities traded on all national securi-
ties exchanges, any national securities asso-
ciations registered pursuant to section 
78o–3(a) of this title, and all other persons 
equals or exceeds 10 percent of the average 
aggregate comparable share volume of op-
tions on single equity securities traded on 
all national securities exchanges and any 
national securities associations registered 
pursuant to section 78o–3(a) of this title; or 

(ii) 2 years after the date on which trading 
in any security futures product commences 
under this chapter. 

(i) Rules to avoid duplicative regulation of dual 
registrants 

Consistent with this chapter, each national se-
curities exchange registered pursuant to sub-
section (a) of this section shall issue such rules 
as are necessary to avoid duplicative or conflict-
ing rules applicable to any broker or dealer reg-
istered with the Commission pursuant to section 
78o(b) of this title (except paragraph (11) there-
of), that is also registered with the Commodity 
Futures Trading Commission pursuant to sec-
tion 4f(a) of the Commodity Exchange Act [7 
U.S.C. 6f(a)] (except paragraph (2) thereof), with 
respect to the application of— 

(1) rules of such national securities exchange 
of the type specified in section 78o(c)(3)(B) of 
this title involving security futures products; 
and 

(2) similar rules of national securities ex-
changes registered pursuant to subsection (g) 
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of this section and national securities associa-
tions registered pursuant to section 78o–3(k) of 
this title involving security futures products. 

(j) Procedures and rules for security future prod-
ucts 

A national securities exchange registered pur-
suant to subsection (a) of this section shall im-
plement the procedures specified in subsection 
(h)(5)(A) of this section and adopt the rules spec-
ified in subparagraphs (B) and (C) of subsection 
(h)(5) of this section not later than 8 months 
after the date of receipt of a request from an al-
ternative trading system for such implementa-
tion and rules. 

(k) Rules relating to security futures products 
traded on foreign boards of trade 

(1) To the extent necessary or appropriate in 
the public interest, to promote fair competition, 
and consistent with the promotion of market ef-
ficiency, innovation, and expansion of invest-
ment opportunities, the protection of investors, 
and the maintenance of fair and orderly mar-
kets, the Commission and the Commodity Fu-
tures Trading Commission shall jointly issue 
such rules, regulations, or orders as are nec-
essary and appropriate to permit the offer and 
sale of a security futures product traded on or 
subject to the rules of a foreign board of trade to 
United States persons. 

(2) The rules, regulations, or orders adopted 
under paragraph (1) shall take into account, as 
appropriate, the nature and size of the markets 
that the securities underlying the security fu-
tures product reflect. 

(June 6, 1934, ch. 404, title I, § 6, 48 Stat. 885; Pub. 
L. 94–29, § 4, June 4, 1975, 89 Stat. 104; Pub. L. 
100–181, title III, §§ 309–312, Dec. 4, 1987, 101 Stat. 
1255; Pub. L. 103–202, title III, § 303(b), Dec. 17, 
1993, 107 Stat. 2365; Pub. L. 106–554, § 1(a)(5) [title 
II, §§ 202(a), 206(a), (i), (k)(2), (l)], Dec. 21, 2000, 114 
Stat. 2763, 2763A–416, 2763A–426, 2763A–433, 
2763A–434.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (b) to (e), 

(g)(4)(A), (h)(3)(G), (7)(C)(ii), and (i), was in the original 

‘‘this title’’. This chapter, referred to in subsec. (h)(6), 

was in the original ‘‘this Act’’. See References in Text 

note set out under section 78a of this title. 

The Commodity Exchange Act, referred to in subsecs. 

(g)(1)(A) and (h)(6), is act Sept. 21, 1922, ch. 369, 42 Stat. 

998, as amended, which is classified generally to chap-

ter 1 (§ 1 et seq.) of Title 7, Agriculture. For complete 

classification of this Act to the Code, see section 1 of 

Title 7 and Tables. 

AMENDMENTS 

2000—Subsec. (g). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 202(a)], added subsec. (g). 

Subsec. (h). Pub. L. 106–554, § 1(a)(5) [title II, § 206(a)], 

added subsec. (h). 

Subsec. (i). Pub. L. 106–554, § 1(a)(5) [title II, § 206(i)], 

added subsec. (i). 

Subsec. (j). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(k)(2)], added subsec. (j). 

Subsec. (k). Pub. L. 106–554, § 1(a)(5) [title II, § 206(l)], 

added subsec. (k). 

1993—Subsec. (b)(9). Pub. L. 103–202 added par. (9). 

1987—Subsec. (c)(2). Pub. L. 100–181, § 309, substituted 

‘‘protection of investors shall’’ for ‘‘protection shall’’. 

Subsec. (c)(3)(A). Pub. L. 100–181, § 310, substituted 

‘‘associated’’ for ‘‘association’’. 

Subsec. (c)(4). Pub. L. 100–181, § 311, substituted ‘‘may 

limit (A)’’ for ‘‘may (A) limit’’. 
Subsec. (e)(1). Pub. L. 100–181, § 312(1), substituted 

‘‘paragraph (3) of this subsection’’ for ‘‘paragraph (4) of 

this section’’. 
Subsec. (e)(3), (4). Pub. L. 100–181, § 312(2), (3), redesig-

nated par. (4) as (3) and, in subpar. (E), substituted ‘‘fix-

ing’’ for ‘‘fixes’’ in introductory provisions, ‘‘subpara-

graph (A) of this paragraph’’ for ‘‘paragraph (4)(A) of 

this subsection’’ in cl. (1), and ‘‘subparagraph (B) of 

this paragraph’’ for ‘‘paragraph (4)(B) of this sub-

section’’ in cl. (2), and struck out former par. (3) which 

read as follows: ‘‘Until December 31, 1976, the Commis-

sion, on a regular basis, shall file with the Speaker of 

the House and the President of the Senate information 

concerning the effect on the public interest, protection 

of investors, and maintenance of fair and orderly mar-

kets of the absence of any schedule or fixed rates of 

commissions, allowances, discounts, or other fees to be 

charged by members of any national securities ex-

change for effecting transactions on such exchange.’’ 
1975—Pub. L. 94–29 restructured the entire section 

and, in addition, authorized the Commission to require 

an exchange to file such documents and information as 

it deems necessary or appropriate in the public interest 

or for the protection of investors and to prescribe the 

form and substance of an exchange’s application for 

registration, expanded to eight the number of explicit 

statutory requirements that must be satisfied before an 

exchange may be registered as a national securities ex-

change, set forth the authority of a national securities 

exchange to admit or deny persons membership or asso-

ciation with members, prescribed exchange procedures 

for instituting disciplinary actions, denying member-

ship, and summarily suspending members or persons 

associated with members, specified the authority of na-

tional securities exchanges to impose schedules or fix 

rates of commissions, allowances, discounts, or other 

fees to be charged by its members for transacting busi-

ness on the exchange, and empowered the Commission 

to regulate any broker or dealer who effects trans-

actions on an exchange on a regular basis but who is 

not a member of that exchange and any person who ef-

fects transactions on an exchange without the services 

of another person acting as broker. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 304 of title III of Pub. L. 103–202 provided 

that: 
‘‘(a) EFFECTIVE DATE.— 

‘‘(1) IN GENERAL.—The amendments made by section 

303 [amending this section and section 78o–3 of this 

title] shall become effective 12 months after the date 

of enactment of this Act [Dec. 17, 1993]. 
‘‘(2) RULEMAKING AUTHORITY.—Notwithstanding 

paragraph (1), the authority of the Securities and Ex-

change Commission, a registered securities associa-

tion, and a national securities exchange to commence 

rulemaking proceedings for the purpose of issuing 

rules pursuant to the amendments made by section 

303 is effective on the date of enactment of this Act. 
‘‘(3) REVIEW OF FILINGS PRIOR TO EFFECTIVE DATE.— 

Prior to the effective date of regulations promulgated 

pursuant to this title [amending this section and sec-

tions 78n and 78o–3 of this title and enacting provi-

sions set out as notes under sections 78a and 78n of 

this title], the Securities and Exchange Commission 

shall continue to review and declare effective reg-

istration statements and amendments thereto relat-

ing to limited partnership rollup transactions in ac-

cordance with applicable regulations then in effect. 
‘‘(b) EFFECT ON EXISTING AUTHORITY.—The amend-

ments made by this title [amending this section and 

sections 78n and 78o–3 of this title] shall not limit the 

authority of the Securities and Exchange Commission, 

a registered securities association, or a national securi-

ties exchange under any provision of the Securities Ex-

change Act of 1934 [15 U.S.C. 78a et seq.], or preclude 

the Commission or such association or exchange from 

imposing, under any other such provision, a remedy or 
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procedure required to be imposed under such amend-

ments.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, ex-

cept for amendment of subsecs. (a) through (d) by Pub. 

L. 94–29 to be effective 180 days after June 4, 1975, with 

provisions of subsecs. (b)(2) and (c)(6), as amended by 

Pub. L. 94–29, or rules or regulations thereunder, not to 

apply in a way so as to deprive any person of member-

ship in any national securities exchange (or its succes-

sor) of which such person was, on June 4, 1975, a mem-

ber or a member firm as defined in the constitution of 

such exchange, or so as to deny membership in any 

such exchange (or its successor) to a natural person 

who is or becomes associated with such member or 

member firm, see section 31(a) of Pub. L. 94–29, set out 

as a note under section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

CHANGES IN ORGANIZATION AND RULES OF NATIONAL 

SECURITIES EXCHANGES AND REGISTERED SECURITIES 

ASSOCIATIONS 

Section 31(b) of Pub. L. 94–29 provided that: ‘‘If it ap-

pears to the Commission at any time within one year 

of the effective date of any amendment made by this 

Act [see Short Title of 1975 Amendment note under sec-

tion 78a of this title] to the Securities Exchange Act of 

1934 that the organization or rules of any national secu-

rities exchange or registered securities association reg-

istered with the Commission on the date of enactment 

of this Act [June 4, 1975] do not comply with such Act 

as amended, the Commission shall so notify such ex-

change or association in writing, specifying the re-

spects in which the exchange or association is not in 

compliance with such Act. On and after the one hun-

dred eightieth day following the date of receipt of such 

notice by a national securities exchange or registered 

securities association, the Commission, without regard 

to the provisions of section 19(h) of the Securities Ex-

change Act of 1934 [section 78s(h) of this title], as 

amended by this Act, is authorized by order, to suspend 

the registration of any such exchange or association or 

impose limitations on the activities, functions, and op-

erations of any such exchange or association, if the 

Commission finds, after notice and opportunity for 

hearing, that the organization or rules of such ex-

change or association do not comply with such Act. 

Any such suspension or limitation shall continue in ef-

fect until the Commission, by order, declares that such 

exchange or association is in compliance with such re-

quirements.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78e, 78g, 

78k–1, 78o, 78o–3, 78o–5, 78q, 78q–1, 78s, 78u, 78y, 78hh, 

80a–2, 80b–2 of this title; title 5 section 8477; title 7 sec-

tions 2, 7a–2; title 29 section 1002. 

§ 78g. Margin requirements 

(a) Rules and regulations for extension of credit; 
standard for initial extension; undermar-
gined accounts 

For the purpose of preventing the excessive 
use of credit for the purchase or carrying of se-
curities, the Board of Governors of the Federal 
Reserve System shall, prior to October 1, 1934, 
and from time to time thereafter, prescribe 
rules and regulations with respect to the 
amount of credit that may be initially extended 
and subsequently maintained on any security 

(other than an exempted security or a security 
futures product). For the initial extension of 
credit, such rules and regulations shall be based 
upon the following standard: An amount not 
greater than whichever is the higher of— 

(1) 55 per centum of the current market price 
of the security, or 

(2) 100 per centum of the lowest market price 
of the security during the preceding thirty-six 
calendar months, but not more than 75 per 
centum of the current market price. 

Such rules and regulations may make appro-
priate provision with respect to the carrying of 
undermargined accounts for limited periods and 
under specified conditions; the withdrawal of 
funds or securities; the substitution or addi-
tional purchases of securities; the transfer of ac-
counts from one lender to another; special or 
different margin requirements for delayed deliv-
eries, short sales, arbitrage transactions, and se-
curities to which paragraph (2) of this sub-
section does not apply; the bases and the meth-
ods to be used in calculating loans, and margins 
and market prices; and similar administrative 
adjustments and details. For the purposes of 
paragraph (2) of this subsection, until July 1, 
1936, the lowest price at which a security has 
sold on or after July 1, 1933, shall be considered 
as the lowest price at which such security has 
sold during the preceding thirty-six calendar 
months. 

(b) Lower and higher margin requirements 

Notwithstanding the provisions of subsection 
(a) of this section, the Board of Governors of the 
Federal Reserve System, may, from time to 
time, with respect to all or specified securities 
or transactions, or classes of securities, or class-
es of transactions, by such rules and regulations 
(1) prescribe such lower margin requirements for 
the initial extension or maintenance of credit as 
it deems necessary or appropriate for the accom-
modation of commerce and industry, having due 
regard to the general credit situation of the 
country, and (2) prescribe such higher margin 
requirements for the initial extension or main-
tenance of credit as it may deem necessary or 
appropriate to prevent the excessive use of cred-
it to finance transactions in securities. 

(c) Unlawful credit extension to customers 

(1) Prohibition 

It shall be unlawful for any member of a na-
tional securities exchange or any broker or 
dealer, directly or indirectly, to extend or 
maintain credit or arrange for the extension 
or maintenance of credit to or for any cus-
tomer— 

(A) on any security (other than an exempt-
ed security), except as provided in paragraph 
(2), in contravention of the rules and regula-
tions which the Board of Governors of the 
Federal Reserve System (hereafter in this 
section referred to as the ‘‘Board’’) shall pre-
scribe under subsections (a) and (b) of this 
section; and 

(B) without collateral or on any collateral 
other than securities, except in accordance 
with such rules and regulations as the Board 
may prescribe— 

(i) to permit under specified conditions 
and for a limited period any such member, 
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broker, or dealer to maintain a credit ini-
tially extended in conformity with the 
rules and regulations of the Board; and 

(ii) to permit the extension or mainte-
nance of credit in cases where the exten-
sion or maintenance of credit is not for the 
purpose of purchasing or carrying securi-
ties or of evading or circumventing the 
provisions of subparagraph (A). 

(2) Margin regulations 

(A) Compliance with margin rules required 

It shall be unlawful for any broker, dealer, 
or member of a national securities exchange 
to, directly or indirectly, extend or maintain 
credit to or for, or collect margin from any 
customer on, any security futures product 
unless such activities comply with the regu-
lations— 

(i) which the Board shall prescribe pur-
suant to subparagraph (B); or 

(ii) if the Board determines to delegate 
the authority to prescribe such regula-
tions, which the Commission and the Com-
modity Futures Trading Commission shall 
jointly prescribe pursuant to subparagraph 
(B). 

If the Board delegates the authority to pre-
scribe such regulations under clause (ii) and 
the Commission and the Commodity Futures 
Trading Commission have not jointly pre-
scribed such regulations within a reasonable 
period of time after the date of such delega-
tion, the Board shall prescribe such regula-
tions pursuant to subparagraph (B). 

(B) Criteria for issuance of rules 

The Board shall prescribe, or, if the au-
thority is delegated pursuant to subpara-
graph (A)(ii), the Commission and the Com-
modity Futures Trading Commission shall 
jointly prescribe, such regulations to estab-
lish margin requirements, including the es-
tablishment of levels of margin (initial and 
maintenance) for security futures products 
under such terms, and at such levels, as the 
Board deems appropriate, or as the Commis-
sion and the Commodity Futures Trading 
Commission jointly deem appropriate— 

(i) to preserve the financial integrity of 
markets trading security futures products; 

(ii) to prevent systemic risk; 
(iii) to require that— 

(I) the margin requirements for a secu-
rity future product be consistent with 
the margin requirements for comparable 
option contracts traded on any exchange 
registered pursuant to section 78f(a) of 
this title; and 

(II) initial and maintenance margin 
levels for a security future product not 
be lower than the lowest level of margin, 
exclusive of premium, required for any 
comparable option contract traded on 
any exchange registered pursuant to sec-
tion 78f(a) of this title, other than an op-
tion on a security future; 

except that nothing in this subparagraph 
shall be construed to prevent a national 
securities exchange or national securities 

association from requiring higher margin 
levels for a security future product when it 
deems such action to be necessary or ap-
propriate; and 

(iv) to ensure that the margin require-
ments (other than levels of margin), in-
cluding the type, form, and use of collat-
eral for security futures products, are and 
remain consistent with the requirements 
established by the Board, pursuant to sub-
paragraphs (A) and (B) of paragraph (1). 

(3) Exception 

This subsection and the rules and regula-
tions issued under this subsection shall not 
apply to any credit extended, maintained, or 
arranged by a member of a national securities 
exchange or a broker or dealer to or for a 
member of a national securities exchange or a 
registered broker or dealer— 

(A) a substantial portion of whose business 
consists of transactions with persons other 
than brokers or dealers; or 

(B) to finance its activities as a market 
maker or an underwriter; 

except that the Board may impose such rules 
and regulations, in whole or in part, on any 
credit otherwise exempted by this paragraph if 
the Board determines that such action is nec-
essary or appropriate in the public interest or 
for the protection of investors. 

(d) Unlawful credit extension in violation of 
rules and regulations; exceptions to applica-
tion of rules, etc. 

(1) Prohibition 

It shall be unlawful for any person not sub-
ject to subsection (c) of this section to extend 
or maintain credit or to arrange for the exten-
sion or maintenance of credit for the purpose 
of purchasing or carrying any security, in con-
travention of such rules and regulations as the 
Board shall prescribe to prevent the excessive 
use of credit for the purchasing or carrying of 
or trading in securities in circumvention of 
the other provisions of this section. Such rules 
and regulations may impose upon all loans 
made for the purpose of purchasing or carry-
ing securities limitations similar to those im-
posed upon members, brokers, or dealers by 
subsection (c) of this section and the rules and 
regulations thereunder. 

(2) Exceptions 

This subsection and the rules and regula-
tions issued under this subsection shall not 
apply to any credit extended, maintained, or 
arranged— 

(A) by a person not in the ordinary course 
of business; 

(B) on an exempted security; 
(C) to or for a member of a national securi-

ties exchange or a registered broker or deal-
er— 

(i) a substantial portion of whose busi-
ness consists of transactions with persons 
other than brokers or dealers; or 

(ii) to finance its activities as a market 
maker or an underwriter; 

(D) by a bank on a security other than an 
equity security; or 
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(E) as the Board shall, by such rules, regu-
lations, or orders as it may deem necessary 
or appropriate in the public interest or for 
the protection of investors, exempt, either 
unconditionally or upon specified terms and 
conditions or for stated periods, from the op-
eration of this subsection and the rules and 
regulations thereunder. 

(3) Board authority 

The Board may impose such rules and regu-
lations, in whole or in part, on any credit 
otherwise exempted by subparagraph (C) if it 
determines that such action is necessary or 
appropriate in the public interest or for the 
protection of investors. 

(e) Effective date of this section and rules and 
regulations 

The provisions of this section or the rules and 
regulations thereunder shall not apply on or be-
fore July 1, 1937, to any loan or extension of 
credit made prior to June 6, 1934, or to the main-
tenance, renewal, or extension of any such loan 
or credit, except to the extent that the Board of 
Governors of the Federal Reserve System may 
by rules and regulations prescribe as necessary 
to prevent the circumvention of the provisions 
of this section or the rules and regulations 
thereunder by means of withdrawals of funds or 
securities, substitutions of securities, or addi-
tional purchases or by any other device. 

(f) Unlawful receipt of credit; exemptions 

(1) It is unlawful for any United States person, 
or any foreign person controlled by a United 
States person or acting on behalf of or in con-
junction with such person, to obtain, receive, or 
enjoy the beneficial use of a loan or other exten-
sion of credit from any lender (without regard to 
whether the lender’s office or place of business 
is in a State or the transaction occurred in 
whole or in part within a State) for the purpose 
of (A) purchasing or carrying United States se-
curities, or (B) purchasing or carrying within 
the United States of any other securities, if, 
under this section or rules and regulations pre-
scribed thereunder, the loan or other credit 
transaction is prohibited or would be prohibited 
if it had been made or the transaction had 
otherwise occurred in a lender’s office or other 
place of business in a State. 

(2) For the purposes of this subsection— 
(A) The term ‘‘United States person’’ in-

cludes a person which is organized or exists 
under the laws of any State or, in the case of 
a natural person, a citizen or resident of the 
United States; a domestic estate; or a trust in 
which one or more of the foregoing persons has 
a cumulative direct or indirect beneficial in-
terest in excess of 50 per centum of the value 
of the trust. 

(B) The term ‘‘United States security’’ 
means a security (other than an exempted se-
curity) issued by a person incorporated under 
the laws of any State, or whose principal place 
of business is within a State. 

(C) The term ‘‘foreign person controlled by a 
United States person’’ includes any noncor-
porate entity in which United States persons 
directly or indirectly have more than a 50 per 
centum beneficial interest, and any corpora-

tion in which one or more United States per-
sons, directly or indirectly, own stock possess-
ing more than 50 per centum of the total com-
bined voting power of all classes of stock enti-
tled to vote, or more than 50 per centum of the 
total value of shares of all classes of stock. 

(3) The Board of Governors of the Federal Re-
serve System may, in its discretion and with 
due regard for the purposes of this section, by 
rule or regulation exempt any class of United 
States persons or foreign persons controlled by a 
United States person from the application of 
this subsection. 

(g) Effect of bona fide agreement for delayed de-
livery of mortgage related security 

Subject to such rules and regulations as the 
Board of Governors of the Federal Reserve Sys-
tem may adopt in the public interest and for the 
protection of investors, no member of a national 
securities exchange or broker or dealer shall be 
deemed to have extended or maintained credit 
or arranged for the extension or maintenance of 
credit for the purpose of purchasing a security, 
within the meaning of this section, by reason of 
a bona fide agreement for delayed delivery of a 
mortgage related security or a small business 
related security against full payment of the pur-
chase price thereof upon such delivery within 
one hundred and eighty days after the purchase, 
or within such shorter period as the Board of 
Governors of the Federal Reserve System may 
prescribe by rule or regulation. 

(June 6, 1934, ch. 404, title I, § 7, 48 Stat. 886; Aug. 
23, 1935, ch. 614, § 203(a), 49 Stat. 704; Pub. L. 
90–437, July 29, 1968, 82 Stat. 452; Pub. L. 91–508, 
title III, § 301(a), Oct. 26, 1970, 84 Stat. 1124; Pub. 
L. 98–440, title I, § 102, Oct. 3, 1984, 98 Stat. 1690; 
Pub. L. 103–325, title II, § 203, Sept. 23, 1994, 108 
Stat. 2199; Pub. L. 104–290, title I, § 104(a), Oct. 11, 
1996, 110 Stat. 3422; Pub. L. 105–353, title III, 
§ 301(b)(5), (6), Nov. 3, 1998, 112 Stat. 3236; Pub. L. 
106–554, § 1(a)(5) [title II, § 206(b)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–429.) 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(b)(1)], inserted ‘‘or a security futures product’’ 

after ‘‘exempted security’’ in introductory provisions. 
Subsec. (c)(1)(A). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(b)(2)], inserted ‘‘except as provided in paragraph 

(2),’’ after ‘‘security),’’. 
Subsec. (c)(2), (3). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(b)(3), (4)], added par. (2) and redesignated former 

par. (2) as (3). 
1998—Subsecs. (a), (b). Pub. L. 105–353, § 301(b)(5), sub-

stituted ‘‘Board of Governors of the Federal Reserve 

System’’ for ‘‘Federal Reserve Board’’. 
Subsec. (d). Pub. L. 105–353, § 301(b)(6), substituted 

‘‘exceptions’’ for ‘‘exception’’ in heading. 
1996—Subsec. (c). Pub. L. 104–290, § 104(a)(1), amended 

heading and text of subsec. (c) generally. Prior to 

amendment, text read as follows: ‘‘It shall be unlawful 

for any member of a national securities exchange or 

any broker or dealer, directly or indirectly, to extend 

or maintain credit or arrange for the extension or 

maintenance of credit to or for any customer— 
‘‘(1) on any security (other than an exempted secu-

rity), in contravention of the rules and regulations 

which the Board of Governors of the Federal Reserve 

System shall prescribe under subsections (a) and (b) 

of this section; 
‘‘(2) without collateral or on any collateral other 

than securities, except in accordance with such rules 
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and regulations as the Board of Governors of the Fed-

eral Reserve System may prescribe (A) to permit 

under specified conditions and for a limited period 

any such member, broker, or dealer to maintain a 

credit initially extended in conformity with the rules 

and regulations of the Board of Governors of the Fed-

eral Reserve System, and (B) to permit the extension 

or maintenance of credit in cases where the extension 

or maintenance of credit is not for the purpose of pur-

chasing or carrying securities or of evading or cir-

cumventing the provisions of paragraph (1) of this 

subsection.’’ 
Subsec. (d). Pub. L. 104–290, § 104(a)(2), amended head-

ing and text of subsec. (d) generally. Prior to amend-

ment, text read as follows: ‘‘It shall be unlawful for any 

person not subject to subsection (c) of this section to 

extend or maintain credit or to arrange for the exten-

sion or maintenance of credit for the purpose of pur-

chasing or carrying any security, in contravention of 

such rules and regulations as the Board of Governors of 

the Federal Reserve System shall prescribe to prevent 

the excessive use of credit for the purchasing or carry-

ing of or trading in securities in circumvention of the 

other provisions of this section. Such rules and regula-

tions may impose upon all loans made for the purpose 

of purchasing or carrying securities limitations similar 

to those imposed upon members, brokers, or dealers by 

subsection (c) of this section and the rules and regula-

tions thereunder. This subsection and the rules and 

regulations thereunder shall not apply (A) to a loan 

made by a person not in the ordinary course of his busi-

ness, (B) to a loan on an exempted security, (C) to a 

loan to a dealer to aid in the financing of the distribu-

tion of securities to customers not through the medium 

of a national securities exchange, (D) to a loan by a 

bank on a security other than an equity security, or (E) 

to such other loans as the Board of Governors of the 

Federal Reserve System shall, by such rules and regu-

lations as it may deem necessary or appropriate in the 

public interest or for the protection of investors, ex-

empt, either unconditionally or upon specified terms 

and conditions or for stated periods, from the operation 

of this subsection and the rules and regulations there-

under.’’ 
1994—Subsec. (g). Pub. L. 103–325 inserted ‘‘or a small 

business related security’’ after ‘‘mortgage related se-

curity’’. 
1984—Subsec. (g). Pub. L. 98–440 added subsec. (g). 
1970—Subsec. (f). Pub. L. 91–508 added subsec. (f). 
1968—Subsec. (a). Pub. L. 90–437, § 1(1), struck out 

‘‘registered on a national securities exchange’’ after 

‘‘(other than an exempted security)’’. 
Subsec. (c). Pub. L. 90–437, § 1(2), struck out ‘‘who 

transacts a business in securities through the medium 

of any such member’’ after ‘‘any broker or dealer’’, in 

par. (1) struck out ‘‘registered on a national securities 

exchange’’ after ‘‘(other than an exempted security)’’, 

and in par. (2) substituted ‘‘other than securities’’ for 

‘‘other than exempted securities and/or securities reg-

istered upon a national securities exchange’’. 
Subsec. (d). Pub. L. 90–437, § 1(3), struck out ‘‘reg-

istered on a national securities exchange’’ after ‘‘the 

purpose of purchasing or carrying any security’’, and 

‘‘registered on national securities exchanges’’ after 

‘‘the purpose of purchasing or carrying securities’’. 

CHANGE OF NAME 

Act Aug. 23, 1935, in subsec. (e), substituted ‘‘Board of 

Governors of the Federal Reserve System’’ for ‘‘Federal 

Reserve Board’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–508 effective on first day of 

seventh calendar month which begins after Oct. 26, 

1970, except as otherwise provided in section 401(c) of 

Pub. L. 91–508, see section 401(a) of Pub. L. 91–508, set 

out as a note under section 1951 of Title 12, Banks and 

Banking. 
Section 401(c) of Pub. L. 91–508 provided that: ‘‘The 

Board of Governors of the Federal Reserve System may 

by regulation provide that the amendment made by 

title III [amending this section] shall be effective on 

any date not earlier than the publication of the regula-

tion in the Federal Register and not later than the first 

day of the thirteenth calendar month which begins 

after the date of enactment [Oct. 26, 1970].’’ 

VALIDITY OF RULES AND REGULATIONS 

Section 301(b) of Pub. L. 91–508 provided that: ‘‘The 

amendment made by subsection (a) of this section 

[amending this section] does not affect the continuing 

validity of any rule or regulation under section 7 of the 

Securities Exchange Act of 1934 [this section] in effect 

prior to the effective date of the amendment.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78f, 78o, 

78hh, 80a–2, 80a–54 of this title; title 7 section 2; title 31 

section 5315. 

§ 78h. Restrictions on borrowing and lending by 
members, brokers, and dealers 

It shall be unlawful for any registered broker 
or dealer, member of a national securities ex-
change, or broker or dealer who transacts a 
business in securities through the medium of 
any member of a national securities exchange, 
directly or indirectly— 

(a) In contravention of such rules and regula-
tions as the Commission shall prescribe for the 
protection of investors to hypothecate or ar-
range for the hypothecation of any securities 
carried for the account of any customer under 
circumstances (1) that will permit the commin-
gling of his securities without his written con-
sent with the securities of any other customer, 
(2) that will permit such securities to be com-
mingled with the securities of any person other 
than a bona fide customer, or (3) that will per-
mit such securities to be hypothecated, or sub-
jected to any lien or claim of the pledgee, for a 
sum in excess of the aggregate indebtedness of 
such customers in respect of such securities. 

(b) To lend or arrange for the lending of any 
securities carried for the account of any cus-
tomer without the written consent of such cus-
tomer or in contravention of such rules and reg-
ulations as the Commission shall prescribe for 
the protection of investors. 

(June 6, 1934, ch. 404, title I, § 8, 48 Stat. 888; Aug. 
23, 1935, ch. 614, § 203(a), 49 Stat. 704; Pub. L. 
94–29, § 5, June 4, 1975, 89 Stat. 109; Pub. L. 98–440, 
title I, § 103, Oct. 3, 1984, 98 Stat. 1690; Pub. L. 
103–325, title II, § 204, Sept. 23, 1994, 108 Stat. 2199; 
Pub. L. 104–290, title I, § 104(b), Oct. 11, 1996, 110 
Stat. 3423.) 

AMENDMENTS 

1996—Pub. L. 104–290 redesignated subsecs. (b) and (c) 

as (a) and (b), respectively, and struck out former sub-

sec. (a) which related to borrowing in ordinary course 

of business as broker or dealer on any security, except 

exempted security, registered on national securities ex-

change. 
1994—Subsec. (a). Pub. L. 103–325 inserted ‘‘or a small 

business related security’’ after ‘‘mortgage related se-

curity’’ in last sentence. 
1984—Subsec. (a). Pub. L. 98–440 inserted provision 

that no person shall be deemed to have borrowed within 

the ordinary course of business, within the meaning of 

this subsection, by reason of a bona fide agreement for 

delayed delivery of a mortgage related security under 

certain conditions. 
1975—Pub. L. 94–29, § 5(1), substituted ‘‘any registered 

broker or dealer, member of a national securities ex-
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change, or broker or dealer who transacts a business in 

securities through the medium of any member of a na-

tional securities exchange’’ for ‘‘any member of a na-

tional securities exchange, or any broker or dealer who 

transacts a business in securities through the medium 

of any such member’’ in provisions preceding subsec. 

(a). 

Subsecs. (b) to (d). Pub. L. 94–29, § 5(2), redesignated 

subsecs. (c) and (d) as (b) and (c), respectively, and in 

subsec. (c) as so redesignated inserted ‘‘or in contraven-

tion of such rules and regulations as the Commissioner 

shall prescribe for the protection of investors’’ after 

‘‘written consent of such customer’’. Former subsec. 

(b), which covered the maximum allowable aggregate 

indebtedness of brokers, was struck out. 

CHANGE OF NAME 

Act Aug. 23, 1935, substituted ‘‘Board of Governors of 

the Federal Reserve System’’ for ‘‘Federal Reserve 

Board’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78f, 78o, 78o–3, 

78hh of this title; title 7 section 6d. 

§ 78i. Manipulation of security prices 

(a) Transactions relating to purchase or sale of 
security 

It shall be unlawful for any person, directly or 
indirectly, by the use of the mails or any means 
or instrumentality of interstate commerce, or of 
any facility of any national securities exchange, 
or for any member of a national securities ex-
change— 

(1) For the purpose of creating a false or 
misleading appearance of active trading in any 
security registered on a national securities ex-
change, or a false or misleading appearance 
with respect to the market for any such secu-
rity, (A) to effect any transaction in such se-
curity which involves no change in the bene-
ficial ownership thereof, or (B) to enter an 
order or orders for the purchase of such secu-
rity with the knowledge that an order or or-
ders of substantially the same size, at substan-
tially the same time, and at substantially the 
same price, for the sale of any such security, 
has been or will be entered by or for the same 
or different parties, or (C) to enter any order 
or orders for the sale of any such security with 
the knowledge that an order or orders of sub-
stantially the same size, at substantially the 
same time, and at substantially the same 
price, for the purchase of such security, has 
been or will be entered by or for the same or 
different parties. 

(2) To effect, alone or with one or more other 
persons, a series of transactions in any secu-
rity registered on a national securities ex-
change or in connection with any security- 
based swap agreement (as defined in section 

206B of the Gramm-Leach-Bliley Act) with re-

spect to such security creating actual or ap-

parent active trading in such security, or rais-

ing or depressing the price of such security, 

for the purpose of inducing the purchase or 

sale of such security by others. 

(3) If a dealer or broker, or other person sell-

ing or offering for sale or purchasing or offer-

ing to purchase the security or a security- 

based swap agreement (as defined in section 

206B of the Gramm-Leach-Bliley Act) with re-

spect to such security, to induce the purchase 

or sale of any security registered on a national 

securities exchange or any security-based 
swap agreement (as defined in section 206B of 
the Gramm-Leach-Bliley Act) with respect to 
such security by the circulation or dissemina-
tion in the ordinary course of business of in-
formation to the effect that the price of any 
such security will or is likely to rise or fall be-
cause of market operations of any one or more 
persons conducted for the purpose of raising or 
depressing the price of such security. 

(4) If a dealer or broker, or the person selling 
or offering for sale or purchasing or offering to 
purchase the security or a security-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act) with respect to such 
security, to make, regarding any security reg-
istered on a national securities exchange or 
any security-based swap agreement (as defined 
in section 206B of the Gramm-Leach-Bliley 
Act) with respect to such security, for the pur-
pose of inducing the purchase or sale of such 
security or such security-based swap agree-
ment, any statement which was at the time 
and in the light of the circumstances under 
which it was made, false or misleading with 
respect to any material fact, and which he 
knew or had reasonable ground to believe was 
so false or misleading. 

(5) For a consideration, received directly or 
indirectly from a dealer or broker, or other 
person selling or offering for sale or purchas-
ing or offering to purchase the security or a 
security-based swap agreement (as defined in 
section 206B of the Gramm-Leach-Bliley Act) 
with respect to such security, to induce the 
purchase of any security registered on a na-
tional securities exchange or any security- 
based swap agreement (as defined in section 
206B of the Gramm-Leach-Bliley Act) with re-
spect to such security by the circulation or 
dissemination of information to the effect 
that the price of any such security will or is 
likely to rise or fall because of the market op-
erations of any one or more persons conducted 
for the purpose of raising or depressing the 
price of such security. 

(6) To effect either alone or with one or more 
other persons any series of transactions for 
the purchase and/or sale of any security reg-
istered on a national securities exchange for 
the purpose of pegging, fixing, or stabilizing 
the price of such security in contravention of 
such rules and regulations as the Commission 
may prescribe as necessary or appropriate in 
the public interest or for the protection of in-
vestors. 
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(b) Transactions relating to puts, calls, straddles, 
or options 

It shall be unlawful for any person to effect, 
by use of any facility of a national securities ex-
change, in contravention of such rules and regu-
lations as the Commission may prescribe as nec-
essary or appropriate in the public interest or 
for the protection of investors— 

(1) any transaction in connection with any 
security whereby any party to such trans-
action acquires (A) any put, call, straddle, or 
other option or privilege of buying the secu-
rity from or selling the security to another 
without being bound to do so; or (B) any secu-
rity futures product on the security; or 

(2) any transaction in connection with any 
security with relation to which he has, di-
rectly or indirectly, any interest in any (A) 
such put, call, straddle, option, or privilege; or 
(B) such security futures product; or 

(3) any transaction in any security for the 
account of any person who he has reason to be-
lieve has, and who actually has, directly or in-
directly, any interest in any (A) such put, call, 
straddle, option, or privilege; or (B) such secu-
rity futures product with relation to such se-
curity. 

(c) Endorsement or guarantee of puts, calls, 
straddles, or options 

It shall be unlawful for any member of a na-
tional securities exchange directly or indirectly 
to endorse or guarantee the performance of any 
put, call, straddle, option, or privilege in rela-
tion to any security registered on a national se-
curities exchange, in contravention of such rules 
and regulations as the Commission may pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors. 

(d) Registered warrant, right, or convertible se-
curity not included in ‘‘put’’, ‘‘call’’, ‘‘strad-
dle’’, or ‘‘option’’ 

The terms ‘‘put’’, ‘‘call’’, ‘‘straddle’’, ‘‘option’’, 
or ‘‘privilege’’ as used in this section shall not 
include any registered warrant, right, or con-
vertible security. 

(e) Persons liable; suits at law or in equity 

Any person who willfully participates in any 
act or transaction in violation of subsections 
(a), (b), or (c) of this section, shall be liable to 
any person who shall purchase or sell any secu-
rity at a price which was affected by such act or 
transaction, and the person so injured may sue 
in law or in equity in any court of competent ju-
risdiction to recover the damages sustained as a 
result of any such act or transaction. In any 
such suit the court may, in its discretion, re-
quire an undertaking for the payment of the 
costs of such suit, and assess reasonable costs, 
including reasonable attorneys’ fees, against ei-
ther party litigant. Every person who becomes 
liable to make any payment under this sub-
section may recover contribution as in cases of 
contract from any person who, if joined in the 
original suit, would have been liable to make 
the same payment. No action shall be main-
tained to enforce any liability created under 
this section, unless brought within one year 
after the discovery of the facts constituting the 
violation and within three years after such vio-
lation. 

(f) Subsection (a) not applicable to exempted se-
curities 

The provisions of subsection (a) of this section 
shall not apply to an exempted security. 

(g) Foreign currencies and security futures prod-
ucts 

(1) Notwithstanding any other provision of 
law, the Commission shall have the authority to 
regulate the trading of any put, call, straddle, 
option, or privilege on any security, certificate 
of deposit, or group or index of securities (in-
cluding any interest therein or based on the 
value thereof), or any put, call, straddle, option, 
or privilege entered into on a national securities 
exchange relating to foreign currency (but not, 
with respect to any of the foregoing, an option 
on a contract for future delivery other than a se-
curity futures product). 

(2) Notwithstanding the Commodity Exchange 
Act [7 U.S.C. 1 et seq.], the Commission shall 
have the authority to regulate the trading of 
any security futures product to the extent pro-
vided in the securities laws. 

(h) Limitations on practices that affect market 
volatility 

It shall be unlawful for any person, by the use 
of the mails or any means or instrumentality of 
interstate commerce or of any facility of any 
national securities exchange, to use or employ 
any act or practice in connection with the pur-
chase or sale of any equity security in con-
travention of such rules or regulations as the 
Commission may adopt, consistent with the 
public interest, the protection of investors, and 
the maintenance of fair and orderly markets— 

(1) to prescribe means reasonably designed 
to prevent manipulation of price levels of the 
equity securities market or a substantial seg-
ment thereof; and 

(2) to prohibit or constrain, during periods of 
extraordinary market volatility, any trading 
practice in connection with the purchase or 
sale of equity securities that the Commission 
determines (A) has previously contributed sig-
nificantly to extraordinary levels of volatility 
that have threatened the maintenance of fair 
and orderly markets; and (B) is reasonably 
certain to engender such levels of volatility if 
not prohibited or constrained. 

In adopting rules under paragraph (2), the Com-
mission shall, consistent with the purposes of 
this subsection, minimize the impact on the nor-
mal operations of the market and a natural per-
son’s freedom to buy or sell any equity security. 

(i) Limitation on Commission authority 

The authority of the Commission under this 
section with respect to security-based swap 
agreements (as defined in section 206B of the 
Gramm-Leach-Bliley Act) shall be subject to the 
restrictions and limitations of section 78c–1(b) of 
this title. 

(June 6, 1934, ch. 404, title I, § 9, 48 Stat. 889; Pub. 
L. 97–303, § 3, Oct. 13, 1982, 96 Stat. 1409; Pub. L. 
101–432, § 6(a), Oct. 16, 1990, 104 Stat. 975; Pub. L. 
106–554, § 1(a)(5) [title II, § 205(a)(1), (2), title III, 
§ 303(b), (c)], Dec. 21, 2000, 114 Stat. 2763, 
2763A–425, 2763A–426, 2763A–453, 2763A–454.) 
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REFERENCES IN TEXT 

Section 206B of the Gramm-Leach-Bliley Act, re-

ferred to in subsecs. (a)(2) to (5) and (i), is section 206B 

of Pub. L. 106–102, which is set out in a note under sec-

tion 78c of this title. 

The Commodity Exchange Act, referred to in subsec. 

(g)(2), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as 

amended, which is classified generally to chapter 1 (§ 1 

et seq.) of Title 7, Agriculture. For complete classifica-

tion of this Act to the Code, see section 1 of Title 7 and 

Tables. 

AMENDMENTS 

2000—Subsec. (a)(2) to (5). Pub. L. 106–554, § 1(a)(5) 

[title III, § 303(b)], amended pars. (2) to (5) generally. 

Prior to amendment, pars. (2) to (5) read as follows: 

‘‘(2) To effect, alone or with one or more other per-

sons, a series of transactions in any security registered 

on a national securities exchange creating actual or ap-

parent active trading in such security or raising or de-

pressing the price of such security, for the purpose of 

inducing the purchase or sale of such security by oth-

ers. 

‘‘(3) If a dealer or broker, or other person selling or 

offering for sale or purchasing or offering to purchase 

the security, to induce the purchase or sale of any secu-

rity registered on a national securities exchange by the 

circulation or dissemination in the ordinary course of 

business of information to the effect that the price of 

any such security will or is likely to rise or fall because 

of market operations of any one or more persons con-

ducted for the purpose of raising or depressing the 

prices of such security. 

‘‘(4) If a dealer or broker, or other person selling or 

offering for sale or purchasing or offering to purchase 

the security, to make, regarding any security reg-

istered on a national securities exchange, for the pur-

pose of inducing the purchase or sale of such security, 

any statement which was at the time and in the light 

of the circumstances under which it was made, false or 

misleading with respect to any material fact, and 

which he knew or had reasonable ground to believe was 

so false or misleading. 

‘‘(5) For a consideration, received directly or indi-

rectly from a dealer or broker, or other person selling 

or offering for sale or purchasing or offering to pur-

chase the security, to induce the purchase or sale of 

any security registered on a national securities ex-

change by the circulation or dissemination of informa-

tion to the effect that the price of any such security 

will or is likely to rise or fall because of the market op-

erations of any one or more persons conducted for the 

purpose of raising or depressing the price of such secu-

rity.’’ 

Subsec. (b)(1). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 205(a)(1)(A)], inserted ‘‘(A)’’ after ‘‘acquires’’ and sub-

stituted ‘‘; or (B) any security futures product on the 

security; or’’ for ‘‘; or’’. 

Subsec. (b)(2). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 205(a)(1)(B)], inserted ‘‘(A)’’ after ‘‘interest in any’’ 

and substituted ‘‘; or (B) such security futures product; 

or’’ for ‘‘; or’’. 

Subsec. (b)(3). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 205(a)(1)(C)], inserted ‘‘(A)’’ after ‘‘interest in any’’ 

and ‘‘; or (B) such security futures product’’ after 

‘‘privilege’’. 

Subsec. (g). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 205(a)(2)], designated existing provisions as par. (1), in-

serted ‘‘other than a security futures product’’ after 

‘‘future delivery’’, and added par. (2). 

Subsec. (i). Pub. L. 106–554, § 1(a)(5) [title III, § 303(c)], 

added subsec. (i). 

1990—Subsec. (h). Pub. L. 101–432 added subsec. (h). 

1982—Subsec. (f). Pub. L. 97–303, § 3(1), substituted 

‘‘The provisions of subsection (a) of this section shall 

not apply’’ for ‘‘The provisions of this section shall not 

apply’’. 

Subsec. (g). Pub. L. 97–303, § 3(2), added subsec. (g). 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78j, 78y, 78hh of 

this title. 

§ 78j. Manipulative and deceptive devices 

It shall be unlawful for any person, directly or 
indirectly, by the use of any means or instru-
mentality of interstate commerce or of the 
mails, or of any facility of any national securi-
ties exchange— 

(a)(1) To effect a short sale, or to use or em-
ploy any stop-loss order in connection with 
the purchase or sale, of any security reg-
istered on a national securities exchange, in 
contravention of such rules and regulations as 
the Commission may prescribe as necessary or 
appropriate in the public interest or for the 
protection of investors. 

(2) Paragraph (1) of this subsection shall not 
apply to security futures products. 

(b) To use or employ, in connection with the 
purchase or sale of any security registered on 
a national securities exchange or any security 
not so registered, or any securities-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act), any manipulative 
or deceptive device or contrivance in con-
travention of such rules and regulations as the 
Commission may prescribe as necessary or ap-
propriate in the public interest or for the pro-
tection of investors. 

Rules promulgated under subsection (b) of this 
section that prohibit fraud, manipulation, or in-
sider trading (but not rules imposing or specify-
ing reporting or recordkeeping requirements, 
procedures, or standards as prophylactic meas-
ures against fraud, manipulation, or insider 
trading), and judicial precedents decided under 
subsection (b) of this section and rules promul-
gated thereunder that prohibit fraud, manipula-
tion, or insider trading, shall apply to security- 
based swap agreements (as defined in section 
206B of the Gramm-Leach-Bliley Act) to the 
same extent as they apply to securities. Judicial 
precedents decided under section 77q(a) of this 
title and sections 78i, 78o, 78p, 78t, and 78u–1 of 
this title, and judicial precedents decided under 
applicable rules promulgated under such sec-
tions, shall apply to security-based swap agree-
ments (as defined in section 206B of the Gramm- 
Leach-Bliley Act) to the same extent as they 
apply to securities. 

(June 6, 1934, ch. 404, title I, § 10, 48 Stat. 891; 
Pub. L. 106–554, § 1(a)(5) [title II, § 206(g), title III, 
§ 303(d)], Dec. 21, 2000, 114 Stat. 2763, 2763A–432, 
2763A–454.) 

REFERENCES IN TEXT 

Section 206B of the Gramm-Leach-Bliley Act, re-

ferred to in text, is section 206B of Pub. L. 106–102, 

which is set out in a note under section 78c of this title. 

AMENDMENTS 

2000—Pub. L. 106–554, § 1(a)(5) [title III, § 303(d)(2)], in-

serted concluding provisions at end. 
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Subsec. (a). Pub. L. 106–554, § 1(a)(5) [title II, § 206(g)], 

designated existing provisions as par. (1) and added par. 

(2). 

Subsec. (b). Pub. L. 106–554, § 1(a)(5) [title III, 

§ 303(d)(1)], inserted ‘‘or any securities-based swap 

agreement (as defined in section 206B of the Gramm- 

Leach-Bliley Act),’’ before ‘‘any manipulative or decep-

tive device’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78k, 78u, 78aa–1, 

78hh, 3904 of this title; title 42 section 9675. 

§ 78j–1. Audit requirements 

(a) In general 

Each audit required pursuant to this chapter 
of the financial statements of an issuer by an 
independent public accountant shall include, in 
accordance with generally accepted auditing 
standards, as may be modified or supplemented 
from time to time by the Commission— 

(1) procedures designed to provide reasonable 
assurance of detecting illegal acts that would 
have a direct and material effect on the deter-
mination of financial statement amounts; 

(2) procedures designed to identify related 
party transactions that are material to the fi-
nancial statements or otherwise require dis-
closure therein; and 

(3) an evaluation of whether there is sub-
stantial doubt about the ability of the issuer 
to continue as a going concern during the en-
suing fiscal year. 

(b) Required response to audit discoveries 

(1) Investigation and report to management 

If, in the course of conducting an audit pur-
suant to this chapter to which subsection (a) 
of this section applies, the independent public 
accountant detects or otherwise becomes 
aware of information indicating that an illegal 
act (whether or not perceived to have a mate-
rial effect on the financial statements of the 
issuer) has or may have occurred, the account-
ant shall, in accordance with generally accept-
ed auditing standards, as may be modified or 
supplemented from time to time by the Com-
mission— 

(A)(i) determine whether it is likely that 
an illegal act has occurred; and 

(ii) if so, determine and consider the pos-
sible effect of the illegal act on the financial 
statements of the issuer, including any con-
tingent monetary effects, such as fines, pen-
alties, and damages; and 

(B) as soon as practicable, inform the ap-
propriate level of the management of the is-
suer and assure that the audit committee of 
the issuer, or the board of directors of the is-
suer in the absence of such a committee, is 
adequately informed with respect to illegal 
acts that have been detected or have other-
wise come to the attention of such account-
ant in the course of the audit, unless the il-
legal act is clearly inconsequential. 

(2) Response to failure to take remedial action 

If, after determining that the audit commit-
tee of the board of directors of the issuer, or 
the board of directors of the issuer in the ab-
sence of an audit committee, is adequately in-
formed with respect to illegal acts that have 
been detected or have otherwise come to the 
attention of the accountant in the course of 
the audit of such accountant, the independent 
public accountant concludes that— 

(A) the illegal act has a material effect on 
the financial statements of the issuer; 

(B) the senior management has not taken, 
and the board of directors has not caused 
senior management to take, timely and ap-
propriate remedial actions with respect to 
the illegal act; and 

(C) the failure to take remedial action is 
reasonably expected to warrant departure 
from a standard report of the auditor, when 
made, or warrant resignation from the audit 
engagement; 

the independent public accountant shall, as 
soon as practicable, directly report its conclu-
sions to the board of directors. 

(3) Notice to Commission; response to failure 
to notify 

An issuer whose board of directors receives a 
report under paragraph (2) shall inform the 
Commission by notice not later than 1 busi-
ness day after the receipt of such report and 
shall furnish the independent public account-
ant making such report with a copy of the no-
tice furnished to the Commission. If the inde-
pendent public accountant fails to receive a 
copy of the notice before the expiration of the 
required 1-business-day period, the independ-
ent public accountant shall— 

(A) resign from the engagement; or 
(B) furnish to the Commission a copy of its 

report (or the documentation of any oral re-
port given) not later than 1 business day fol-
lowing such failure to receive notice. 

(4) Report after resignation 

If an independent public accountant resigns 
from an engagement under paragraph (3)(A), 
the accountant shall, not later than 1 business 
day following the failure by the issuer to no-
tify the Commission under paragraph (3), fur-
nish to the Commission a copy of the account-
ant’s report (or the documentation of any oral 
report given). 

(c) Auditor liability limitation 

No independent public accountant shall be lia-
ble in a private action for any finding, conclu-
sion, or statement expressed in a report made 
pursuant to paragraph (3) or (4) of subsection (b) 
of this section, including any rule promulgated 
pursuant thereto. 

(d) Civil penalties in cease-and-desist proceed-
ings 

If the Commission finds, after notice and op-
portunity for hearing in a proceeding instituted 
pursuant to section 78u–3 of this title, that an 
independent public accountant has willfully vio-
lated paragraph (3) or (4) of subsection (b) of this 
section, the Commission may, in addition to en-
tering an order under section 78u–3 of this title, 
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impose a civil penalty against the independent 
public accountant and any other person that the 
Commission finds was a cause of such violation. 
The determination to impose a civil penalty and 
the amount of the penalty shall be governed by 
the standards set forth in section 78u–2 of this 
title. 

(e) Preservation of existing authority 

Except as provided in subsection (d) of this 
section, nothing in this section shall be held to 
limit or otherwise affect the authority of the 
Commission under this chapter. 

(f) ‘‘Illegal act’’ defined 

As used in this section, the term ‘‘illegal act’’ 
means an act or omission that violates any law, 
or any rule or regulation having the force of 
law. 

(June 6, 1934, ch. 404, title I, § 10A, as added Pub. 
L. 104–67, title III, § 301(a), Dec. 22, 1995, 109 Stat. 
762.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a), (b)(1), and 

(e), was in the original ‘‘this title’’. See References in 

Text note set out under section 78a of this title. 

EFFECTIVE DATE 

Section 301(b) of Pub. L. 104–67 provided that: ‘‘The 

amendment made by subsection (a) [enacting this sec-

tion] shall apply to each annual report— 
‘‘(1) for any period beginning on or after January 1, 

1996, with respect to any registrant that is required 

to file selected quarterly financial data pursuant to 

the rules or regulations of the Securities and Ex-

change Commission; and 
‘‘(2) for any period beginning on or after January 1, 

1997, with respect to any other registrant.’’ 

CONSTRUCTION 

Section 203 of Pub. L. 104–67 provided that: ‘‘Nothing 

in this Act [see Short Title of 1995 Amendment note set 

out under section 78a of this title] or the amendments 

made by this Act shall be deemed to create or ratify 

any implied private right of action, or to prevent the 

Commission, by rule or regulation, from restricting or 

otherwise regulating private actions under the Securi-

ties Exchange Act of 1934 [15 U.S.C. 78a et seq.].’’ 

§ 78k. Trading by members of exchanges, bro-
kers, and dealers 

(a) Trading for own account or account of associ-
ated person; exceptions 

(1) It shall be unlawful for any member of a 
national securities exchange to effect any trans-
action on such exchange for its own account, the 
account of an associated person, or an account 
with respect to which it or an associated person 
thereof exercises investment discretion: Pro-

vided, however, That this paragraph shall not 
make unlawful— 

(A) any transaction by a dealer acting in the 
capacity of market maker; 

(B) any transaction for the account of an 
odd-lot dealer in a security in which he is so 
registered; 

(C) any stabilizing transaction effected in 
compliance with rules under section 78j(b) of 
this title to facilitate a distribution of a secu-
rity in which the member effecting such trans-
action is participating; 

(D) any bona fide arbitrage transaction, any 
bona fide hedge transaction involving a long 

or short position in an equity security and a 
long or short position in a security entitling 
the holder to acquire or sell such equity secu-
rity, or any risk arbitrage transaction in con-
nection with a merger, acquisition, tender 
offer, or similar transaction involving a re-
capitalization; 

(E) any transaction for the account of a nat-
ural person, the estate of a natural person, or 
a trust created by a natural person for himself 
or another natural person; 

(F) any transaction to offset a transaction 
made in error; 

(G) any other transaction for a member’s 
own account provided that (i) such member is 
primarily engaged in the business of under-
writing and distributing securities issued by 
other persons, selling securities to customers, 
and acting as broker, or any one or more of 
such activities, and whose gross income nor-
mally is derived principally from such busi-
ness and related activities and (ii) such trans-
action is effected in compliance with rules of 
the Commission which, as a minimum, assure 
that the transaction is not inconsistent with 
the maintenance of fair and orderly markets 
and yields priority, parity, and precedence in 
execution to orders for the account of persons 
who are not members or associated with mem-
bers of the exchange; 

(H) any transaction for an account with re-
spect to which such member or an associated 
person thereof exercises investment discretion 
if such member— 

(i) has obtained, from the person or per-
sons authorized to transact business for the 
account, express authorization for such 
member or associated person to effect such 
transactions prior to engaging in the prac-
tice of effecting such transactions; 

(ii) furnishes the person or persons author-
ized to transact business for the account 
with a statement at least annually disclos-
ing the aggregate compensation received by 
the exchange member in effecting such 
transactions; and 

(iii) complies with any rules the Commis-
sion has prescribed with respect to the re-
quirements of clauses (i) and (ii); and 

(I) any other transaction of a kind which the 
Commission, by rule, determines is consistent 
with the purposes of this paragraph, the pro-
tection of investors, and the maintenance of 
fair and orderly markets. 

(2) The Commission, by rule, as it deems nec-
essary or appropriate in the public interest and 
for the protection of investors, to maintain fair 
and orderly markets, or to assure equal regula-
tion of exchange markets and markets occurring 
otherwise than on an exchange, may regulate or 
prohibit: 

(A) transactions on a national securities ex-
change not unlawful under paragraph (1) of 
this subsection effected by any member there-
of for its own account (unless such member is 
acting in the capacity of market maker or 
odd-lot dealer), the account of an associated 
person, or an account with respect to which 
such member or an associated person thereof 
exercises investment discretion; 
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(B) transactions otherwise than on a na-
tional securities exchange effected by use of 
the mails or any means or instrumentality of 
interstate commerce by any member of a na-
tional securities exchange, broker, or dealer 
for the account of such member, broker, or 
dealer (unless such member, broker, or dealer 
is acting in the capacity of a market maker) 1 
the account of an associated person, or an ac-
count with respect to which such member, 
broker, or dealer or associated person thereof 
exercises investment discretion; and 

(C) transactions on a national securities ex-
change effected by any broker or dealer not a 
member thereof for the account of such broker 
or dealer (unless such broker or dealer is act-
ing in the capacity of market maker), the ac-
count of an associated person, or an account 
with respect to which such broker or dealer or 
associated person thereof exercises investment 
discretion. 

(3) The provisions of paragraph (1) of this sub-
section insofar as they apply to transactions on 
a national securities exchange effected by a 
member thereof who was a member on February 
1, 1978 shall not become effective until February 
1, 1979. Nothing in this paragraph shall be con-
strued to impair or limit the authority of the 
Commission to regulate or prohibit such trans-
actions prior to February 1, 1979, pursuant to 
paragraph (2) of this subsection. 

(b) Registration of members as odd-lot dealers 
and specialists 

When not in contravention of such rules and 
regulations as the Commission may prescribe as 
necessary or appropriate in the public interest 
and for the protection of investors, to maintain 
fair and orderly markets, or to remove impedi-
ments to and perfect the mechanism of a na-
tional market system, the rules of a national se-
curities exchange may permit (1) a member to 
be registered as an odd-lot dealer and as such to 
buy and sell for his own account so far as may 
be reasonably necessary to carry on such odd-lot 
transactions, and (2) a member to be registered 
as a specialist. Under the rules and regulations 
of the Commission a specialist may be permitted 
to act as a broker and dealer or limited to act-
ing as a broker or dealer. It shall be unlawful for 
a specialist or an official of the exchange to dis-
close information in regard to orders placed 
with such specialist which is not available to all 
members of the exchange, to any person other 
than an official of the exchange, a representa-
tive of the Commission, or a specialist who may 
be acting for such specialist: Provided, however, 
That the Commission, by rule, may require dis-
closure to all members of the exchange of all or-
ders placed with specialists, under such rules 
and regulations as the Commission may pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors. It 
shall also be unlawful for a specialist permitted 
to act as a broker and dealer to effect on the ex-
change as broker any transaction except upon a 
market or limited price order. 

(c) Exemptions from provisions of section and 
rules and regulations 

If because of the limited volume of trans-
actions effected on an exchange, it is in the 
opinion of the Commission impracticable and 
not necessary or appropriate in the public inter-
est or for the protection of investors to apply 
any of the foregoing provisions of this section or 
the rules and regulations thereunder, the Com-
mission shall have power, upon application of 
the exchange and on a showing that the rules of 
such exchange are otherwise adequate for the 
protection of investors, to exempt such ex-
change and its members from any such provision 
or rules and regulations. 

(d) Prohibition on extension of credit by broker- 
dealer 

It shall be unlawful for a member of a national 
securities exchange who is both a dealer and a 
broker, or for any person who both as a broker 
and a dealer transacts a business in securities 
through the medium of a member or otherwise, 
to effect through the use of any facility of a na-
tional securities exchange or of the mails or of 
any means or instrumentality of interstate com-
merce, or otherwise in the case of a member, (1) 
any transaction in connection with which, di-
rectly or indirectly, he extends or maintains or 
arranges for the extension or maintenance of 
credit to or for a customer on any security 
(other than an exempted security) which was a 
part of a new issue in the distribution of which 
he participated as a member of a selling syn-
dicate or group within thirty days prior to such 
transaction: Provided, That credit shall not be 
deemed extended by reason of a bona fide de-
layed delivery of (i) any such security against 
full payment of the entire purchase price thereof 
upon such delivery within thirty-five days after 
such purchase or (ii) any mortgage related secu-
rity or any small business related security 
against full payment of the entire purchase 
price thereof upon such delivery within one hun-
dred and eighty days after such purchase, or 
within such shorter period as the Commission 
may prescribe by rule or regulation, or (2) any 
transaction with respect to any security (other 
than an exempted security) unless, if the trans-
action is with a customer, he discloses to such 
customer in writing at or before the completion 
of the transaction whether he is acting as a 
dealer for his own account, as a broker for such 
customer, or as a broker for some other person. 

(June 6, 1934, ch. 404, title I, § 11, 48 Stat. 891; 
Aug. 10, 1954, ch. 667, title II, § 201, 68 Stat. 686; 
Pub. L. 94–29, § 6, June 4, 1975, 89 Stat. 110; Pub. 
L. 95–283, § 18(a), May 21, 1978, 92 Stat. 275; Pub. 
L. 98–440, title I, § 104, Oct. 3, 1984, 98 Stat. 1690; 
Pub. L. 103–68, § 1, Aug. 11, 1993, 107 Stat. 691; 
Pub. L. 103–325, title II, § 205, Sept. 23, 1994, 108 
Stat. 2199.) 

AMENDMENTS 

1994—Subsec. (d)(1)(ii). Pub. L. 103–325 inserted ‘‘or 

any small business related security’’ after ‘‘mortgage 

related security’’. 
1993—Subsec. (a)(1)(E). Pub. L. 103–68, § 1(1), struck 

out ‘‘(other than an investment company)’’ after 

‘‘trust’’. 
Subsec. (a)(1)(H), (I). Pub. L. 103–68, § 1(2)–(4), added 

subpar. (H) and redesignated former subpar. (H) as (I). 
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1984—Subsec. (d)(1). Pub. L. 98–440 designated existing 

provisions of par. (1) as cl. (i) and added cl. (ii). 

1978—Subsec. (a)(3). Pub. L. 95–283 substituted ‘‘Feb-

ruary 1, 1978’’ for ‘‘May 1, 1975’’, and ‘‘February 1, 1979’’ 

for ‘‘May 1, 1978’’ in two places. 

1975—Subsec. (a). Pub. L. 94–29, § 6(2), prohibited stock 

exchange members from effecting any transaction on 

the exchange for its own account, the account of an as-

sociated person, or an account with respect to which 

the member or an associated person exercises invest-

ment discretion, exempted from that prohibition 8 

types of transactions, and authorized the Commission, 

as it deems necessary or appropriate in the public in-

terest or for the protection of investors, to regulate or 

prohibit the specifically exempted transactions, certain 

transactions otherwise that on a national securities ex-

change, and transactions on a national securities ex-

change effected by a broker or dealer not a member 

thereof for the account of such broker or dealer, the ac-

count of an associated person, or an account with re-

spect to which such broker, dealer, or associated person 

exercises investment discretion. 

Subsec. (b). Pub. L. 94–29, § 6(2), struck out require-

ment that specialist’s dealings be limited to those 

transactions reasonably necessary to permit him to 

maintain a fair and orderly market, expanded the Com-

mission’s rulemaking authority in the area of special-

ist’s dealings so that the Commission may define re-

sponsibilities and restrict activities of specialists in re-

sponse to changing conditions in the market, expanded 

the standards to be followed by the Commission in ex-

ercising its rulemaking power to include the mainte-

nance of fair and orderly markets and the removal of 

impediments to and the perfection of the mechanism of 

a national market system, and inserted specific ref-

erence to the Commission’s power to limit the activity 

of a specialist to that of a broker or dealer. 

Subsec. (e). Pub. L. 94–29, § 6(3), struck out subsec. (e) 

which directed the Commission to make a study, to be 

submitted on or before Jan. 3, 1936, of the feasibility of 

segregating the functions of dealer and broker. 

1954—Subsec. (d). Act Aug. 10, 1954, reduced from 6 

months to 30 days the prohibition period against ex-

tending credit to purchasers of a new issue by dealers. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 18(b) of Pub. L. 95–283 provided that: ‘‘The 

amendment made by subsection (a) of this section 

[amending this section] shall be effective as of May 1, 

1978.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78f, 78o, 78y, 

78hh of this title; title 7 section 2. 

§ 78k–1. National market system for securities; 
securities information processors 

(a) Congressional findings; facilitating establish-
ment of national market system for securi-
ties; designation of qualified securities 

(1) The Congress finds that— 

(A) The securities markets are an important 
national asset which must be preserved and 
strengthened. 

(B) New data processing and communica-
tions techniques create the opportunity for 
more efficient and effective market oper-
ations. 

(C) It is in the public interest and appro-
priate for the protection of investors and the 
maintenance of fair and orderly markets to as-
sure— 

(i) economically efficient execution of se-
curities transactions; 

(ii) fair competition among brokers and 
dealers, among exchange markets, and be-
tween exchange markets and markets other 
than exchange markets; 

(iii) the availability to brokers, dealers, 
and investors of information with respect to 
quotations for and transactions in securi-
ties; 

(iv) the practicability of brokers executing 
investors’ orders in the best market; and 

(v) an opportunity, consistent with the 
provisions of clauses (i) and (iv) of this sub-
paragraph, for investors’ orders to be exe-
cuted without the participation of a dealer. 

(D) The linking of all markets for qualified 
securities through communication and data 
processing facilities will foster efficiency, en-
hance competition, increase the information 
available to brokers, dealers, and investors, fa-
cilitate the offsetting of investors’ orders, and 
contribute to best execution of such orders. 

(2) The Commission is directed, therefore, hav-
ing due regard for the public interest, the pro-
tection of investors, and the maintenance of fair 
and orderly markets, to use its authority under 
this chapter to facilitate the establishment of a 
national market system for securities (which 
may include subsystems for particular types of 
securities with unique trading characteristics) 
in accordance with the findings and to carry out 
the objectives set forth in paragraph (1) of this 
subsection. The Commission, by rule, shall des-
ignate the securities or classes of securities 
qualified for trading in the national market sys-
tem from among securities other than exempted 
securities. (Securities or classes of securities so 
designated hereinafter 1 in this section referred 
to as ‘‘qualified securities’’.) 

(3) The Commission is authorized in further-
ance of the directive in paragraph (2) of this sub-
section— 

(A) to create one or more advisory commit-
tees pursuant to the Federal Advisory Com-
mittee Act (which shall be in addition to the 
National Market Advisory Board established 
pursuant to subsection (d) of this section) and 
to employ one or more outside experts; 

(B) by rule or order, to authorize or require 
self-regulatory organizations to act jointly 
with respect to matters as to which they share 
authority under this chapter in planning, de-
veloping, operating, or regulating a national 
market system (or a subsystem thereof) or one 
or more facilities thereof; and 

(C) to conduct studies and make recom-
mendations to the Congress from time to time 
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as to the possible need for modifications of the 
scheme of self-regulation provided for in this 
chapter so as to adapt it to a national market 
system. 

(b) Securities information processors; registra-
tion; withdrawal of registration; access to 
services; censure; suspension or revocation 
of registration 

(1) Except as otherwise provided in this sec-
tion, it shall be unlawful for any securities in-
formation processor unless registered in accord-
ance with this subsection, directly or indirectly, 
to make use of the mails or any means or instru-
mentality of interstate commerce to perform 
the functions of a securities information proc-
essor. The Commission, by rule or order, upon 
its own motion or upon application, may condi-
tionally or unconditionally exempt any securi-
ties information processor or class of securities 
information processors or security or class of se-
curities from any provision of this section or the 
rules or regulations thereunder, if the Commis-
sion finds that such exemption is consistent 
with the public interest, the protection of inves-
tors, and the purposes of this section, including 
the maintenance of fair and orderly markets in 
securities and the removal of impediments to 
and perfection of the mechanism of a national 
market system: Provided, however, That a securi-
ties information processor not acting as the ex-
clusive processor of any information with re-
spect to quotations for or transactions in securi-
ties is exempt from the requirement to register 
in accordance with this subsection unless the 
Commission, by rule or order, finds that the reg-
istration of such securities information proc-
essor is necessary or appropriate in the public 
interest, for the protection of investors, or for 
the achievement of the purposes of this section. 

(2) A securities information processor may be 
registered by filing with the Commission an ap-
plication for registration in such form as the 
Commission, by rule, may prescribe containing 
the address of its principal office, or offices, the 
names of the securities and markets for which it 
is then acting and for which it proposes to act as 
a securities information processor, and such 
other information and documents as the Com-
mission, by rule, may prescribe with regard to 
performance capability, standards and proce-
dures for the collection, processing, distribu-
tion, and publication of information with re-
spect to quotations for and transactions in secu-
rities, personnel qualifications, financial condi-
tion, and such other matters as the Commission 
determines to be germane to the provisions of 
this chapter and the rules and regulations there-
under, or necessary or appropriate in further-
ance of the purposes of this section. 

(3) The Commission shall, upon the filing of an 
application for registration pursuant to para-
graph (2) of this subsection, publish notice of the 
filing and afford interested persons an oppor-
tunity to submit written data, views, and argu-
ments concerning such application. Within nine-
ty days of the date of the publication of such no-
tice (or within such longer period as to which 
the applicant consents) the Commission shall— 

(A) by order grant such registration, or 
(B) institute proceedings to determine 

whether registration should be denied. Such 

proceedings shall include notice of the grounds 
for denial under consideration and oppor-
tunity for hearing and shall be concluded 
within one hundred eighty days of the date of 
publication of notice of the filing of the appli-
cation for registration. At the conclusion of 
such proceedings the Commission, by order, 
shall grant or deny such registration. The 
Commission may extend the time for the con-
clusion of such proceedings for up to sixty 
days if it finds good cause for such extension 
and publishes its reasons for so finding or for 
such longer periods as to which the applicant 
consents. 

The Commission shall grant the registration of 
a securities information processor if the Com-
mission finds that such securities information 
processor is so organized, and has the capacity, 
to be able to assure the prompt, accurate, and 
reliable performance of its functions as a securi-
ties information processor, comply with the pro-
visions of this chapter and the rules and regula-
tions thereunder, carry out its functions in a 
manner consistent with the purposes of this sec-
tion, and, insofar as it is acting as an exclusive 
processor, operate fairly and efficiently. The 
Commission shall deny the registration of a se-
curities information processor if the Commis-
sion does not make any such finding. 

(4) A registered securities information proc-
essor may, upon such terms and conditions as 
the Commission deems necessary or appropriate 
in the public interest or for the protection of in-
vestors, withdraw from registration by filing a 
written notice of withdrawal with the Commis-
sion. If the Commission finds that any reg-
istered securities information processor is no 
longer in existence or has ceased to do business 
in the capacity specified in its application for 
registration, the Commission, by order, shall 
cancel the registration. 

(5)(A) If any registered securities information 
processor prohibits or limits any person in re-
spect of access to services offered, directly or in-
directly, by such securities information proc-
essor, the registered securities information 
processor shall promptly file notice thereof with 
the Commission. The notice shall be in such 
form and contain such information as the Com-
mission, by rule, may prescribe as necessary or 
appropriate in the public interest or for the pro-
tection of investors. Any prohibition or limita-
tion on access to services with respect to which 
a registered securities information processor is 
required by this paragraph to file notice shall be 
subject to review by the Commission on its own 
motion, or upon application by any person ag-
grieved thereby filed within thirty days after 
such notice has been filed with the Commission 
and received by such aggrieved person, or within 
such longer period as the Commission may de-
termine. Application to the Commission for re-
view, or the institution of review by the Com-
mission on its own motion, shall not operate as 
a stay of such prohibition or limitation, unless 
the Commission otherwise orders, summarily or 
after notice and opportunity for hearing on the 
question of a stay (which hearing may consist 
solely of the submission of affidavits or presen-
tation of oral arguments). The Commission shall 
establish for appropriate cases an expedited pro-
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cedure for consideration and determination of 
the question of a stay. 

(B) In any proceeding to review the prohibi-
tion or limitation of any person in respect of ac-
cess to services offered by a registered securities 
information processor, if the Commission finds, 
after notice and opportunity for hearing, that 
such prohibition or limitation is consistent with 
the provisions of this chapter and the rules and 
regulations thereunder and that such person has 
not been discriminated against unfairly, the 
Commission, by order, shall dismiss the proceed-
ing. If the Commission does not make any such 
finding or if it finds that such prohibition or 
limitation imposes any burden on competition 
not necessary or appropriate in furtherance of 
the purposes of this chapter, the Commission, by 
order, shall set aside the prohibition or limita-
tion and require the registered securities infor-
mation processor to permit such person access 
to services offered by the registered securities 
information processor. 

(6) The Commission, by order, may censure or 
place limitations upon the activities, functions, 
or operations of any registered securities infor-
mation processor or suspend for a period not ex-
ceeding twelve months or revoke the registra-
tion of any such processor, if the Commission 
finds, on the record after notice and opportunity 
for hearing, that such censure, placing of limita-
tions, suspension, or revocation is in the public 
interest, necessary or appropriate for the pro-
tection of investors or to assure the prompt, ac-
curate, or reliable performance of the functions 
of such securities information processor, and 
that such securities information processor has 
violated or is unable to comply with any provi-
sion of this chapter or the rules or regulations 
thereunder. 

(c) Rules and regulations covering use of mails 
or other means or instrumentalities of inter-
state commerce; reports of purchase or sale 
of qualified securities; limiting registered se-
curities transactions to national securities 
exchanges 

(1) No self-regulatory organization, member 
thereof, securities information processor, 
broker, or dealer shall make use of the mails or 
any means or instrumentality of interstate com-
merce to collect, process, distribute, publish, or 
prepare for distribution or publication any in-
formation with respect to quotations for or 
transactions in any security other than an ex-
empted security, to assist, participate in, or 
coordinate the distribution or publication of 
such information, or to effect any transaction 
in, or to induce or attempt to induce the pur-
chase or sale of, any such security in contraven-
tion of such rules and regulations as the Com-
mission shall prescribe as necessary or appro-
priate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of this chapter to— 

(A) prevent the use, distribution, or publica-
tion of fraudulent, deceptive, or manipulative 
information with respect to quotations for and 
transactions in such securities; 

(B) assure the prompt, accurate, reliable, 
and fair collection, processing, distribution, 
and publication of information with respect to 

quotations for and transactions in such securi-
ties and the fairness and usefulness of the 
form and content of such information; 

(C) assure that all securities information 
processors may, for purposes of distribution 
and publication, obtain on fair and reasonable 
terms such information with respect to 
quotations for and transactions in such securi-
ties as is collected, processed, or prepared for 
distribution or publication by any exclusive 
processor of such information acting in such 
capacity; 

(D) assure that all exchange members, bro-
kers, dealers, securities information proc-
essors, and, subject to such limitations as the 
Commission, by rule, may impose as necessary 
or appropriate for the protection of investors 
or maintenance of fair and orderly markets, 
all other persons may obtain on terms which 
are not unreasonably discriminatory such in-
formation with respect to quotations for and 
transactions in such securities as is published 
or distributed by any self-regulatory organiza-
tion or securities information processor; 

(E) assure that all exchange members, bro-
kers, and dealers transmit and direct orders 
for the purchase or sale of qualified securities 
in a manner consistent with the establishment 
and operation of a national market system; 
and 

(F) assure equal regulation of all markets 
for qualified securities and all exchange mem-
bers, brokers, and dealers effecting trans-
actions in such securities. 

(2) The Commission, by rule, as it deems nec-
essary or appropriate in the public interest or 
for the protection of investors, may require any 
person who has effected the purchase or sale of 
any qualified security by use of the mails or any 
means or instrumentality of interstate com-
merce to report such purchase or sale to a reg-
istered securities information processor, na-
tional securities exchange, or registered securi-
ties association and require such processor, ex-
change, or association to make appropriate dis-
tribution and publication of information with 
respect to such purchase or sale. 

(3)(A) The Commission, by rule, is authorized 
to prohibit brokers and dealers from effecting 
transactions in securities registered pursuant to 
section 78l(b) of this title otherwise than on a 
national securities exchange, if the Commission 
finds, on the record after notice and opportunity 
for hearing, that— 

(i) as a result of transactions in such securi-
ties effected otherwise than on a national se-
curities exchange the fairness or orderliness of 
the markets for such securities has been af-
fected in a manner contrary to the public in-
terest or the protection of investors; 

(ii) no rule of any national securities ex-
change unreasonably impairs the ability of 
any dealer to solicit or effect transactions in 
such securities for his own account or unrea-
sonably restricts competition among dealers 
in such securities or between dealers acting in 
the capacity of market makers who are spe-
cialists in such securities and such dealers 
who are not specialists in such securities, and 

(iii) the maintenance or restoration of fair 
and orderly markets in such securities may 
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not be assured through other lawful means 
under this chapter. 

The Commission may conditionally or uncondi-
tionally exempt any security or transaction or 
any class of securities or transactions from any 
such prohibition if the Commission deems such 
exemption consistent with the public interest, 
the protection of investors, and the mainte-
nance of fair and orderly markets. 

(B) For the purposes of subparagraph (A) of 
this paragraph, the ability of a dealer to solicit 
or effect transactions in securities for his own 
account shall not be deemed to be unreasonably 
impaired by any rule of an exchange fairly and 
reasonably prescribing the sequence in which or-
ders brought to the exchange must be executed 
or which has been adopted to effect compliance 
with a rule of the Commission promulgated 
under this chapter. 

(4) The Commission is directed to review any 
and all rules of national securities exchanges 
which limit or condition the ability of members 
to effect transactions in securities otherwise 
than on such exchanges. 

(5) No national securities exchange or reg-
istered securities association may limit or con-
dition the participation of any member in any 
registered clearing agency. 

(d) National Market Advisory Board 

(1) Not later than one hundred eighty days 
after June 4, 1975, the Commission shall estab-
lish a National Market Advisory Board (herein-
after in this section referred to as the ‘‘Advisory 
Board’’) to be composed of fifteen members, not 
all of whom shall be from the same geographical 
area of the United States, appointed by the 
Commission for a term specified by the Commis-
sion of not less than two years or more than five 
years. The Advisory Board shall consist of per-
sons associated with brokers and dealers (who 
shall be a majority) and persons not so associ-
ated who are representative of the public and, to 
the extent feasible, have knowledge of the secu-
rities markets of the United States. 

(2) It shall be the responsibility of the Advi-
sory Board to formulate and furnish to the Com-
mission its views on significant regulatory pro-
posals made by the Commission or any self-regu-
latory organization concerning the establish-
ment, operation, and regulation of the markets 
for securities in the United States. 

(3)(A) The Advisory Board shall study and 
make recommendations to the Commission as to 
the steps it finds appropriate to facilitate the 
establishment of a national market system. In 
so doing, the Advisory Board shall assume the 
responsibilities of any advisory committee ap-
pointed to advise the Commission with respect 
to the national market system which is in exist-
ence at the time of the establishment of the Ad-
visory Board. 

(B) The Advisory Board shall study the pos-
sible need for modifications of the scheme of 
self-regulation provided for in this chapter so as 
to adapt it to a national market system, includ-
ing the need for the establishment of a new self- 
regulatory organization (hereinafter in this sec-
tion referred to as a ‘‘National Market Regu-
latory Board’’ or ‘‘Regulatory Board’’) to admin-
ister the national market system. In the event 

the Advisory Board determines a National Mar-
ket Regulatory Board should be established, it 
shall make recommendations as to: 

(i) the point in time at which a Regulatory 
Board should be established; 

(ii) the composition of a Regulatory Board; 
(iii) the scope of the authority of a Regu-

latory Board; 
(iv) the relationship of a Regulatory Board 

to the Commission and to existing self-regu-
latory organizations; and 

(v) the manner in which a Regulatory Board 
should be funded. 

The Advisory Board shall report to the Con-
gress, on or before December 31, 1976, the results 
of such study and its recommendations, includ-
ing such recommendations for legislation as it 
deems appropriate. 

(C) In carrying out its responsibilities under 
this paragraph, the Advisory Board shall consult 
with self-regulatory organizations, brokers, 
dealers, securities information processors, issu-
ers, investors, representatives of Government 
agencies, and other persons interested or likely 
to participate in the establishment, operation, 
or regulation of the national market system. 

(e) National markets system for security futures 
products 

(1) Consultation and cooperation required 

With respect to security futures products, 
the Commission and the Commodity Futures 
Trading Commission shall consult and cooper-
ate so that, to the maximum extent prac-
ticable, their respective regulatory respon-
sibilities may be fulfilled and the rules and 
regulations applicable to security futures 
products may foster a national market system 
for security futures products if the Commis-
sion and the Commodity Futures Trading 
Commission jointly determine that such a sys-
tem would be consistent with the congres-
sional findings in subsection (a)(1) of this sec-
tion. In accordance with this objective, the 
Commission shall, at least 15 days prior to the 
issuance for public comment of any proposed 
rule or regulation under this section concern-
ing security futures products, consult and re-
quest the views of the Commodity Futures 
Trading Commission. 

(2) Application of rules by order of CFTC 

No rule adopted pursuant to this section 
shall be applied to any person with respect to 
the trading of security futures products on an 
exchange that is registered under section 
78f(g) of this title unless the Commodity Fu-
tures Trading Commission has issued an order 
directing that such rule is applicable to such 
persons. 

(June 6, 1934, ch. 404, title I, § 11A, as added Pub. 
L. 94–29, § 7, June 4, 1975, 89 Stat. 111; amended 
Pub. L. 98–620, title IV, § 402(14), Nov. 8, 1984, 98 
Stat. 3358; Pub. L. 100–181, title III, §§ 313, 314, 
Dec. 4, 1987, 101 Stat. 1256; Pub. L. 106–554, 
§ 1(a)(5) [title II, § 206(c)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–430.) 

REFERENCES IN TEXT 

The Federal Advisory Committee Act, referred to in 

subsec. (a)(3)(A), is Pub. L. 92–436, Oct. 6, 1972, 86 Stat. 
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770, as amended, which is set out in the Appendix to 

Title 5, Government Organization and Employees. 

AMENDMENTS 

2000—Subsec. (e). Pub. L. 106–554 added subsec. (e). 

1987—Subsec. (b)(2). Pub. L. 100–181, § 313(1), sub-

stituted ‘‘transactions’’ for ‘‘transaction’’. 

Subsec. (c)(4). Pub. L. 100–181, § 313(2), struck out ‘‘On 

or before the ninetieth day following June 4, 1975, the 

Commission shall (i) report to the Congress the results 

of its review, including the effects on competition of 

such rules, and (ii) commence a proceeding in accord-

ance with the provisions of section 78s(c) of this title to 

amend any such rule imposing a burden on competition 

which does not appear to the Commission to be nec-

essary or appropriate in furtherance of the purposes of 

this chapter. The Commission shall conclude any such 

proceeding within ninety days of the date of publica-

tion of notice of its commencement.’’ 

Subsec. (e). Pub. L. 100–181, § 314, struck out subsec. 

(e) which read as follows: ‘‘The Commission is author-

ized and directed to make a study of the extent to 

which persons excluded from the definitions of ‘broker’ 

and ‘dealer’ maintain accounts on behalf of public cus-

tomers for buying and selling securities registered 

under section 78l of this title and whether such exclu-

sions are consistent with the protection of investors 

and the other purposes of this chapter. The Commission 

shall report to the Congress, on or before December 31, 

1976, the results of its study together with such recom-

mendations for legislation as it deems advisable.’’ 

1984—Subsec. (c)(4). Pub. L. 98–620 struck out designa-

tion ‘‘(A)’’ after ‘‘(4)’’, and struck out subpar. (B) which 

provided that review pursuant to section 78y(b) of this 

title of any rule promulgated by the Commission in ac-

cordance with any proceeding commenced pursuant to 

this paragraph would, except as to causes the court 

considers of greater importance, take precedence on 

the docket over all other causes and had to be assigned 

for consideration at the earliest practicable date and 

expedited in every way. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

EFFECTIVE DATE 

Section effective June 4, 1975, except for subsec. (b) 

which is effective 180 days after June 4, 1975, see section 

31(a) of Pub. L. 94–29, set out as a note under section 78b 

of this title. 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees established after Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period beginning on the date of their establishment, 

unless, in the case of a committee established by the 

President or an officer of the Federal Government, such 

committee is renewed by appropriate action prior to 

the expiration of such 2-year period, or in the case of 

a committee established by the Congress, its duration 

is otherwise provided for by law. See section 14 of Pub. 

L. 92–463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78n, 78y of this 

title. 

§ 78l. Registration requirements for securities 

(a) General requirement of registration 

It shall be unlawful for any member, broker, 
or dealer to effect any transaction in any secu-
rity (other than an exempted security) on a na-

tional securities exchange unless a registration 
is effective as to such security for such exchange 
in accordance with the provisions of this chap-
ter and the rules and regulations thereunder. 
The provisions of this subsection shall not apply 
in respect of a security futures product traded 
on a national securities exchange. 

(b) Procedure for registration; information 

A security may be registered on a national se-
curities exchange by the issuer filing an applica-
tion with the exchange (and filing with the Com-
mission such duplicate originals thereof as the 
Commission may require), which application 
shall contain— 

(1) Such information, in such detail, as to 
the issuer and any person directly or indi-
rectly controlling or controlled by, or under 
direct or indirect common control with, the is-
suer, and any guarantor of the security as to 
principal or interest or both, as the Commis-
sion may by rules and regulations require, as 
necessary or appropriate in the public interest 
or for the protection of investors, in respect of 
the following: 

(A) the organization, financial structure, 
and nature of the business; 

(B) the terms, position, rights, and privi-
leges of the different classes of securities 
outstanding; 

(C) the terms on which their securities are 
to be, and during the preceding three years 
have been, offered to the public or otherwise; 

(D) the directors, officers, and under-
writers, and each security holder of record 
holding more than 10 per centum of any 
class of any equity security of the issuer 
(other than an exempted security), their re-
muneration and their interests in the securi-
ties of, and their material contracts with, 
the issuer and any person directly or indi-
rectly controlling or controlled by, or under 
direct or indirect common control with, the 
issuer; 

(E) remuneration to others than directors 
and officers exceeding $20,000 per annum; 

(F) bonus and profit-sharing arrangements; 
(G) management and service contracts; 
(H) options existing or to be created in re-

spect of their securities; 
(I) material contracts, not made in the or-

dinary course of business, which are to be 
executed in whole or in part at or after the 
filing of the application or which were made 
not more than two years before such filing, 
and every material patent or contract for a 
material patent right shall be deemed a ma-
terial contract; 

(J) balance sheets for not more than the 
three preceding fiscal years, certified if re-
quired by the rules and regulations of the 
Commission by independent public account-
ants; 

(K) profit and loss statements for not more 
than the three preceding fiscal years, cer-
tified if required by the rules and regula-
tions of the Commission by independent pub-
lic accountants; and 

(L) any further financial statements which 
the Commission may deem necessary or ap-
propriate for the protection of investors. 
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(2) Such copies of articles of incorporation, 
bylaws, trust indentures, or corresponding 
documents by whatever name known, under-
writing arrangements, and other similar docu-
ments of, and voting trust agreements with re-
spect to, the issuer and any person directly or 
indirectly controlling or controlled by, or 
under direct or indirect common control with, 
the issuer as the Commission may require as 
necessary or appropriate for the proper protec-
tion of investors and to insure fair dealing in 
the security. 

(3) Such copies of material contracts, re-
ferred to in paragraph (1)(I) above, as the Com-
mission may require as necessary or appro-
priate for the proper protection of investors 
and to insure fair dealing in the security. 

(c) Additional or alternative information 

If in the judgment of the Commission any in-
formation required under subsection (b) of this 
section is inapplicable to any specified class or 
classes of issuers, the Commission shall require 
in lieu thereof the submission of such other in-
formation of comparable character as it may 
deem applicable to such class of issuers. 

(d) Effective date of registration; withdrawal of 
registration 

If the exchange authorities certify to the Com-
mission that the security has been approved by 
the exchange for listing and registration, the 
registration shall become effective thirty days 
after the receipt of such certification by the 
Commission or within such shorter period of 
time as the Commission may determine. A secu-
rity registered with a national securities ex-
change may be withdrawn or stricken from list-
ing and registration in accordance with the 
rules of the exchange and, upon such terms as 
the Commission may deem necessary to impose 
for the protection of investors, upon application 
by the issuer or the exchange to the Commis-
sion; whereupon the issuer shall be relieved from 
further compliance with the provisions of this 
section and section 78m of this title and any 
rules or regulations under such sections as to 
the securities so withdrawn or stricken. An un-
issued security may be registered only in ac-
cordance with such rules and regulations as the 
Commission may prescribe as necessary or ap-
propriate in the public interest or for the pro-
tection of investors. 

(e) Exemption from provisions of section for pe-
riod ending not later than July 1, 1935 

Notwithstanding the foregoing provisions of 
this section, the Commission may by such rules 
and regulations as it deems necessary or appro-
priate in the public interest or for the protec-
tion of investors, permit securities listed on any 
exchange at the time the registration of such 
exchange as a national securities exchange be-
comes effective, to be registered for a period 
ending not later than July 1, 1935, without com-
plying with the provisions of this section. 

(f) Unlisted trading privileges for security origi-
nally listed on another national exchange 

(1)(A) Notwithstanding the preceding sub-
sections of this section, any national securities 
exchange, in accordance with the requirements 

of this subsection and the rules hereunder, may 
extend unlisted trading privileges to— 

(i) any security that is listed and registered 
on a national securities exchange, subject to 
subparagraph (B); and 

(ii) any security that is otherwise registered 
pursuant to this section, or that would be re-
quired to be so registered except for the ex-
emption from registration provided in sub-
paragraph (B) or (G) of subsection (g)(2) of this 
section, subject to subparagraph (E) of this 
paragraph. 

(B) A national securities exchange may not ex-
tend unlisted trading privileges to a security de-
scribed in subparagraph (A)(i) during such inter-
val, if any, after the commencement of an ini-
tial public offering of such security, as is or may 
be required pursuant to subparagraph (C). 

(C) Not later than 180 days after October 22, 
1994, the Commission shall prescribe, by rule or 
regulation, the duration of the interval referred 
to in subparagraph (B), if any, as the Commis-
sion determines to be necessary or appropriate 
for the maintenance of fair and orderly markets, 
the protection of investors and the public inter-
est, or otherwise in furtherance of the purposes 
of this chapter. Until the earlier of the effective 
date of such rule or regulation or 240 days after 
October 22, 1994, such interval shall begin at the 
opening of trading on the day on which such se-
curity commences trading on the national secu-
rities exchange with which such security is reg-
istered and end at the conclusion of the next day 
of trading. 

(D) The Commission may prescribe, by rule or 
regulation such additional procedures or re-
quirements for extending unlisted trading privi-
leges to any security as the Commission deems 
necessary or appropriate for the maintenance of 
fair and orderly markets, the protection of in-
vestors and the public interest, or otherwise in 
furtherance of the purposes of this chapter. 

(E) No extension of unlisted trading privileges 
to securities described in subparagraph (A)(ii) 
may occur except pursuant to a rule, regulation, 
or order of the Commission approving such ex-
tension or extensions. In promulgating such rule 
or regulation or in issuing such order, the Com-
mission— 

(i) shall find that such extension or exten-
sions of unlisted trading privileges is consist-
ent with the maintenance of fair and orderly 
markets, the protection of investors and the 
public interest, and otherwise in furtherance 
of the purposes of this chapter; 

(ii) shall take account of the public trading 
activity in such securities, the character of 
such trading, the impact of such extension on 
the existing markets for such securities, and 
the desirability of removing impediments to 
and the progress that has been made toward 
the development of a national market system; 
and 

(iii) shall not permit a national securities 
exchange to extend unlisted trading privileges 
to such securities if any rule of such national 
securities exchange would unreasonably im-
pair the ability of a dealer to solicit or effect 
transactions in such securities for its own ac-
count, or would unreasonably restrict com-
petition among dealers in such securities or 
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between such dealers acting in the capacity of 
market makers who are specialists and such 
dealers who are not specialists. 

(F) An exchange may continue to extend un-
listed trading privileges in accordance with this 
paragraph only if the exchange and the subject 
security continue to satisfy the requirements 
for eligibility under this paragraph, including 
any rules and regulations issued by the Commis-
sion pursuant to this paragraph, except that un-
listed trading privileges may continue with re-
gard to securities which had been admitted on 
such exchange prior to July 1, 1964, notwith-
standing the failure to satisfy such require-
ments. If unlisted trading privileges in a secu-
rity are discontinued pursuant to this subpara-
graph, the exchange shall cease trading in that 
security, unless the exchange and the subject se-
curity thereafter satisfy the requirements of 
this paragraph and the rules issued hereunder. 

(G) For purposes of this paragraph— 
(i) a security is the subject of an initial pub-

lic offering if— 
(I) the offering of the subject security is 

registered under the Securities Act of 1933 
[15 U.S.C. 77a et seq.]; and 

(II) the issuer of the security, immediately 
prior to filing the registration statement 
with respect to the offering, was not subject 
to the reporting requirements of section 78m 
or 78o(d) of this title; and 

(ii) an initial public offering of such security 
commences at the opening of trading on the 
day on which such security commences trad-
ing on the national securities exchange with 
which such security is registered. 

(2)(A) At any time within 60 days of com-
mencement of trading on an exchange of a secu-
rity pursuant to unlisted trading privileges, the 
Commission may summarily suspend such un-
listed trading privileges on the exchange. Such 
suspension shall not be reviewable under section 
78y of this title and shall not be deemed to be a 
final agency action for purposes of section 704 of 
title 5. Upon such suspension— 

(i) the exchange shall cease trading in the 
security by the close of business on the date of 
such suspension, or at such time as the Com-
mission may prescribe by rule or order for the 
maintenance of fair and orderly markets, the 
protection of investors and the public interest, 
or otherwise in furtherance of the purposes of 
this chapter; and 

(ii) if the exchange seeks to extend unlisted 
trading privileges to the security, the ex-
change shall file an application to reinstate 
its ability to do so with the Commission pur-
suant to such procedures as the Commission 
may prescribe by rule or order for the mainte-
nance of fair and orderly markets, the protec-
tion of investors and the public interest, or 
otherwise in furtherance of the purposes of 
this chapter. 

(B) A suspension under subparagraph (A) shall 
remain in effect until the Commission, by order, 
grants approval of an application to reinstate, 
as described in subparagraph (A)(ii). 

(C) A suspension under subparagraph (A) shall 
not affect the validity or force of an extension of 

unlisted trading privileges in effect prior to such 
suspension. 

(D) The Commission shall not approve an ap-
plication by a national securities exchange to 
reinstate its ability to extend unlisted trading 
privileges to a security unless the Commission 
finds, after notice and opportunity for hearing, 
that the extension of unlisted trading privileges 
pursuant to such application is consistent with 
the maintenance of fair and orderly markets, 
the protection of investors and the public inter-
est, and otherwise in furtherance of the purposes 
of this chapter. If the application is made to re-
instate unlisted trading privileges to a security 
described in paragraph (1)(A)(ii), the Commis-
sion— 

(i) shall take account of the public trading 
activity in such security, the character of 
such trading, the impact of such extension on 
the existing markets for such a security, and 
the desirability of removing impediments to 
and the progress that has been made toward 
the development of a national market system; 
and 

(ii) shall not grant any such application if 
any rule of the national securities exchange 
making application under this subsection 
would unreasonably impair the ability of a 
dealer to solicit or effect transactions in such 
security for its own account, or would unrea-
sonably restrict competition among dealers in 
such security or between such dealers acting 
in the capacity of marketmakers who are spe-
cialists and such dealers who are not special-
ists. 

(3) Notwithstanding paragraph (2), the Com-
mission shall by rules and regulations suspend 
unlisted trading privileges in whole or in part 
for any or all classes of securities for a period 
not exceeding twelve months, if it deems such 
suspension necessary or appropriate in the pub-
lic interest or for the protection of investors or 
to prevent evasion of the purposes of this chap-
ter. 

(4) On the application of the issuer of any se-
curity for which unlisted trading privileges on 
any exchange have been continued or extended 
pursuant to this subsection, or of any broker or 
dealer who makes or creates a market for such 
security, or of any other person having a bona 
fide interest in the question of termination or 
suspension of such unlisted trading privileges, 
or on its own motion, the Commission shall by 
order terminate, or suspend for a period not ex-
ceeding twelve months, such unlisted trading 
privileges for such security if the Commission 
finds, after appropriate notice and opportunity 
for hearing, that such termination or suspension 
is necessary or appropriate in the public interest 
or for the protection of investors. 

(5) In any proceeding under this subsection in 
which appropriate notice and opportunity for 
hearing are required, notice of not less than ten 
days to the applicant in such proceeding, to the 
issuer of the security involved, to the exchange 
which is seeking to continue or extend or has 
continued or extended unlisted trading privi-
leges for such security, and to the exchange, if 
any, on which such security is listed and reg-
istered, shall be deemed adequate notice, and 
any broker or dealer who makes or creates a 
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market for such security, and any other person 
having a bona fide interest in such proceeding, 
shall upon application be entitled to be heard. 

(6) Any security for which unlisted trading 
privileges are continued or extended pursuant to 
this subsection shall be deemed to be registered 
on a national securities exchange within the 
meaning of this chapter. The powers and duties 
of the Commission under this chapter shall be 
applicable to the rules of an exchange in respect 
of any such security. The Commission may, by 
such rules and regulations as it deems necessary 
or appropriate in the public interest or for the 
protection of investors, either unconditionally 
or upon specified terms and conditions, or for 
stated periods, exempt such securities from the 
operation of any provision of section 78m, 78n, or 
78p of this title. 

(g) Registration of securities by issuer; exemp-
tions 

(1) Every issuer which is engaged in interstate 
commerce, or in a business affecting interstate 
commerce, or whose securities are traded by use 
of the mails or any means or instrumentality of 
interstate commerce shall— 

(A) within one hundred and twenty days 
after the last day of its first fiscal year ended 
after July 1, 1964, on which the issuer has total 
assets exceeding $1,000,000 and a class of equity 
security (other than an exempted security) 
held of record by seven hundred and fifty or 
more persons; and 

(B) within one hundred and twenty days 
after the last day of its first fiscal year ended 
after two years from July 1, 1964, on which the 
issuer has total assets exceeding $1,000,000 and 
a class of equity security (other than an ex-
empted security) held of record by five hun-
dred or more but less than seven hundred and 
fifty persons, 

register such security by filing with the Com-
mission a registration statement (and such cop-
ies thereof as the Commission may require) with 
respect to such security containing such infor-
mation and documents as the Commission may 
specify comparable to that which is required in 
an application to register a security pursuant to 
subsection (b) of this section. Each such reg-
istration statement shall become effective sixty 
days after filing with the Commission or within 
such shorter period as the Commission may di-
rect. Until such registration statement becomes 
effective it shall not be deemed filed for the pur-
poses of section 78r of this title. Any issuer may 
register any class of equity security not re-
quired to be registered by filing a registration 
statement pursuant to the provisions of this 
paragraph. The Commission is authorized to ex-
tend the date upon which any issuer or class of 
issuers is required to register a security pursu-
ant to the provisions of this paragraph. 

(2) The provisions of this subsection shall not 
apply in respect of— 

(A) any security listed and registered on a 
national securities exchange. 

(B) any security issued by an investment 
company registered pursuant to section 80a–8 
of this title. 

(C) any security, other than permanent 
stock, guaranty stock, permanent reserve 

stock, or any similar certificate evidencing 
nonwithdrawable capital, issued by a savings 
and loan association, building and loan asso-
ciation, cooperative bank, homestead associa-
tion, or similar institution, which is super-
vised and examined by State or Federal au-
thority having supervision over any such in-
stitution. 

(D) any security of an issuer organized and 
operated exclusively for religious, edu-
cational, benevolent, fraternal, charitable, or 
reformatory purposes and not for pecuniary 
profit, and no part of the net earnings of which 
inures to the benefit of any private share-
holder or individual; or any security of a fund 
that is excluded from the definition of an 
investment company under section 
80a–3(c)(10)(B) of this title. 

(E) any security of an issuer which is a ‘‘co-
operative association’’ as defined in the Agri-
cultural Marketing Act, approved June 15, 
1929, as amended [12 U.S.C. 1141 et seq.], or a 
federation of such cooperative associations, if 
such federation possesses no greater powers or 
purposes than cooperative associations so de-
fined. 

(F) any security issued by a mutual or coop-
erative organization which supplies a com-
modity or service primarily for the benefit of 
its members and operates not for pecuniary 
profit, but only if the security is part of a 
class issuable only to persons who purchase 
commodities or services from the issuer, the 
security is transferable only to a successor in 
interest or occupancy of premises serviced or 
to be served by the issuer, and no dividends 
are payable to the holder of the security. 

(G) any security issued by an insurance com-
pany if all of the following conditions are met: 

(i) Such insurance company is required to 
and does file an annual statement with the 
Commissioner of Insurance (or other officer 
or agency performing a similar function) of 
its domiciliary State, and such annual state-
ment conforms to that prescribed by the Na-
tional Association of Insurance Commis-
sioners or in the determination of such State 
commissioner, officer or agency substan-
tially conforms to that so prescribed. 

(ii) Such insurance company is subject to 
regulation by its domiciliary State of prox-
ies, consents, or authorizations in respect of 
securities issued by such company and such 
regulation conforms to that prescribed by 
the National Association of Insurance Com-
missioners. 

(iii) After July 1, 1966, the purchase and 
sales of securities issued by such insurance 
company by beneficial owners, directors, or 
officers of such company are subject to regu-
lation (including reporting) by its domi-
ciliary State substantially in the manner 
provided in section 78p of this title. 

(H) any interest or participation in any col-
lective trust funds maintained by a bank or in 
a separate account maintained by an insur-
ance company which interest or participation 
is issued in connection with (i) a stock-bonus, 
pension, or profit-sharing plan which meets 
the requirements for qualification under sec-
tion 401 of title 26, or (ii) an annuity plan 
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which meets the requirements for deduction of 
the employer’s contribution under section 
404(a)(2) of title 26. 

(3) The Commission may by rules or regula-
tions or, on its own motion, after notice and op-
portunity for hearing, by order, exempt from 
this subsection any security of a foreign issuer, 
including any certificate of deposit for such a 
security, if the Commission finds that such ex-
emption is in the public interest and is consist-
ent with the protection of investors. 

(4) Registration of any class of security pursu-
ant to this subsection shall be terminated nine-
ty days, or such shorter period as the Commis-
sion may determine, after the issuer files a cer-
tification with the Commission that the number 
of holders of record of such class of security is 
reduced to less than three hundred persons. The 
Commission shall after notice and opportunity 
for hearing deny termination of registration if it 
finds that the certification is untrue. Termi-
nation of registration shall be deferred pending 
final determination on the question of denial. 

(5) For the purposes of this subsection the 
term ‘‘class’’ shall include all securities of an is-
suer which are of substantially similar char-
acter and the holders of which enjoy substan-
tially similar rights and privileges. The Com-
mission may for the purpose of this subsection 
define by rules and regulations the terms ‘‘total 
assets’’ and ‘‘held of record’’ as it deems nec-
essary or appropriate in the public interest or 
for the protection of investors in order to pre-
vent circumvention of the provisions of this sub-
section. For purposes of this subsection, a secu-
rity futures product shall not be considered a 
class of equity security of the issuer of the secu-
rities underlying the security futures product. 

(h) Exemption by rules and regulations from cer-
tain provisions of section 

The Commission may by rules and regula-
tions, or upon application of an interested per-
son, by order, after notice and opportunity for 
hearing, exempt in whole or in part any issuer 
or class of issuers from the provisions of sub-
section (g) of this section or from section 78m, 
78n, or 78o(d) of this title or may exempt from 
section 78p of this title any officer, director, or 
beneficial owner of securities of any issuer, any 
security of which is required to be registered 
pursuant to subsection (g) hereof, upon such 
terms and conditions and for such period as it 
deems necessary or appropriate, if the Commis-
sion finds, by reason of the number of public in-
vestors, amount of trading interest in the secu-
rities, the nature and extent of the activities of 
the issuer, income or assets of the issuer, or 
otherwise, that such action is not inconsistent 
with the public interest or the protection of in-
vestors. The Commission may, for the purposes 
of any of the above-mentioned sections or sub-
sections of this chapter, classify issuers and pre-
scribe requirements appropriate for each such 
class. 

(i) Securities issued by banks 

In respect of any securities issued by banks 
and savings associations the deposits of which 
are insured in accordance with the Federal De-
posit Insurance Act [12 U.S.C. 1811 et seq.], the 

powers, functions, and duties vested in the Com-
mission to administer and enforce this section 
and sections 78m, 78n(a), 78n(c), 78n(d), 78n(f), 
and 78p of this title, (1) with respect to national 
banks and banks operating under the Code of 
Law for the District of Columbia are vested in 
the Comptroller of the Currency, (2) with re-
spect to all other member banks of the Federal 
Reserve System are vested in the Board of Gov-
ernors of the Federal Reserve System, (3) with 
respect to all other insured banks are vested in 
the Federal Deposit Insurance Corporation, and 
(4) with respect to savings associations the ac-
counts of which are insured by the Federal De-
posit Insurance Corporation are vested in the 
Office of Thrift Supervision. The Comptroller of 
the Currency, the Board of Governors of the 
Federal Reserve System, the Federal Deposit In-
surance Corporation, and the Office of Thrift Su-
pervision shall have the power to make such 
rules and regulations as may be necessary for 
the execution of the functions vested in them as 
provided in this subsection. In carrying out 
their responsibilities under this subsection, the 
agencies named in the first sentence of this sub-
section shall issue substantially similar regula-
tions to regulations and rules issued by the 
Commission under this section and sections 78m, 
78n(a), 78n(c), 78n(d), 78n(f), and 78p of this title 
unless they find that implementation of sub-
stantially similar regulations with respect to in-
sured banks and insured institutions are not 
necessary or appropriate in the public interest 
or for protection of investors, and publish such 
findings, and the detailed reasons therefor, in 
the Federal Register. Such regulations of the 
above-named agencies, or the reasons for failure 
to publish such substantially similar regula-
tions to those of the Commission, shall be pub-
lished in the Federal Register within 120 days of 
October 28, 1974, and, thereafter, within 60 days 
of any changes made by the Commission in its 
relevant regulations and rules. 

(j) Denial, suspension, or revocation of registra-
tion; notice and hearing 

The Commission is authorized, by order, as it 
deems necessary or appropriate for the protec-
tion of investors to deny, to suspend the effec-
tive date of, to suspend for a period not exceed-
ing twelve months, or to revoke the registration 
of a security, if the Commission finds, on the 
record after notice and opportunity for hearing, 
that the issuer, of such security has failed to 
comply with any provision of this chapter or the 
rules and regulations thereunder. No member of 
a national securities exchange, broker, or dealer 
shall make use of the mails or any means or in-
strumentality of interstate commerce to effect 
any transaction in, or to induce the purchase or 
sale of, any security the registration of which 
has been and is suspended or revoked pursuant 
to the preceding sentence. 

(k) Trading suspensions; emergency authority 

(1) Trading suspensions 

If in its opinion the public interest and the 
protection of investors so require, the Com-
mission is authorized by order— 

(A) summarily to suspend trading in any 
security (other than an exempted security) 
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for a period not exceeding 10 business days, 
and 

(B) summarily to suspend all trading on 
any national securities exchange or other-
wise, in securities other than exempted secu-
rities, for a period not exceeding 90 calendar 
days. 

The action described in subparagraph (B) shall 
not take effect unless the Commission notifies 
the President of its decision and the President 
notifies the Commission that the President 
does not disapprove of such decision. If the ac-
tions described in subparagraph (A) or (B) in-
volve a security futures product, the Commis-
sion shall consult with and consider the views 
of the Commodity Futures Trading Commis-
sion. 

(2) Emergency orders 

(A) The Commission, in an emergency, may 
by order summarily take such action to alter, 
supplement, suspend, or impose requirements 
or restrictions with respect to any matter or 
action subject to regulation by the Commis-
sion or a self-regulatory organization under 
this chapter, as the Commission determines is 
necessary in the public interest and for the 
protection of investors— 

(i) to maintain or restore fair and orderly 
securities markets (other than markets in 
exempted securities); or 

(ii) to ensure prompt, accurate, and safe 
clearance and settlement of transactions in 
securities (other than exempted securities). 

(B) An order of the Commission under this 
paragraph (2) shall continue in effect for the 
period specified by the Commission, and may 
be extended, except that in no event shall the 
Commission’s action continue in effect for 
more than 10 business days, including exten-
sions. If the actions described in subparagraph 
(A) involve a security futures product, the 
Commission shall consult with and consider 
the views of the Commodity Futures Trading 
Commission. In exercising its authority under 
this paragraph, the Commission shall not be 
required to comply with the provisions of sec-
tion 553 of title 5 or with the provisions of sec-
tion 78s(c) of this title. 

(3) Termination of emergency actions by Presi-
dent 

The President may direct that action taken 
by the Commission under paragraph (1)(B) or 
paragraph (2) of this subsection shall not con-
tinue in effect. 

(4) Compliance with orders 

No member of a national securities ex-
change, broker, or dealer shall make use of the 
mails or any means or instrumentality of 
interstate commerce to effect any transaction 
in, or to induce the purchase or sale of, any se-
curity in contravention of an order of the 
Commission under this subsection unless such 
order has been stayed, modified, or set aside as 
provided in paragraph (5) of this subsection or 
has ceased to be effective upon direction of the 
President as provided in paragraph (3). 

(5) Limitations on review of orders 

An order of the Commission pursuant to this 
subsection shall be subject to review only as 

provided in section 78y(a) of this title. Review 
shall be based on an examination of all the in-
formation before the Commission at the time 
such order was issued. The reviewing court 
shall not enter a stay, writ of mandamus, or 
similar relief unless the court finds, after no-
tice and hearing before a panel of the court, 
that the Commission’s action is arbitrary, ca-
pricious, an abuse of discretion, or otherwise 
not in accordance with law. 

(6) ‘‘Emergency’’ defined 

For purposes of this subsection, the term 
‘‘emergency’’ means a major market disturb-
ance characterized by or constituting— 

(A) sudden and excessive fluctuations of 
securities prices generally, or a substantial 
threat thereof, that threaten fair and or-
derly markets, or 

(B) a substantial disruption of the safe or 
efficient operation of the national system 
for clearance and settlement of securities, or 
a substantial threat thereof. 

(l) Issuance of any security in contravention of 
rules and regulations; application to annuity 
contracts and variable life policies 

It shall be unlawful for an issuer, any class of 
whose securities is registered pursuant to this 
section or would be required to be so registered 
except for the exemption from registration pro-
vided by subsection (g)(2)(B) or (g)(2)(G) of this 
section, by the use of any means or instrumen-
tality of interstate commerce, or of the mails, 
to issue, either originally or upon transfer, any 
of such securities in a form or with a format 
which contravenes such rules and regulations as 
the Commission may prescribe as necessary or 
appropriate for the prompt and accurate clear-
ance and settlement of transactions in securi-
ties. The provisions of this subsection shall not 
apply to variable annuity contracts or variable 
life policies issued by an insurance company or 
its separate accounts. 

(June 6, 1934, ch. 404, title I, § 12, 48 Stat. 892; 
May 27, 1936, ch. 462, § 1, 49 Stat. 1375; Aug. 10, 
1954, ch. 667, title II, § 202, 68 Stat. 686; Pub. L. 
88–467, § 3, Aug. 20, 1964, 78 Stat. 565; Pub. L. 
90–439, § 1, July 29, 1968, 82 Stat. 454; Pub. L. 
91–547, § 28(c), Dec. 14, 1970, 84 Stat. 1435; Pub. L. 
93–495, title I, § 105(b), Oct. 28, 1974, 88 Stat. 1503; 
Pub. L. 94–29, §§ 8, 9, June 4, 1975, 89 Stat. 117, 118; 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095; 
Pub. L. 100–181, title III, § 314, Dec. 4, 1987, 101 
Stat. 1256; Pub. L. 101–73, title VII, § 744(u)(2), 
Aug. 9, 1989, 103 Stat. 441; Pub. L. 101–432, § 2, 
Oct. 16, 1990, 104 Stat. 963; Pub. L. 103–389, § 2, 
Oct. 22, 1994, 108 Stat. 4081; Pub. L. 104–62, § 4(d), 
Dec. 8, 1995, 109 Stat. 685; Pub. L. 106–554, § 1(a)(5) 
[title II, §§ 206(e), 208(b)(1), (2)], Dec. 21, 2000, 114 
Stat. 2763, 2763A–431, 2763A–435.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a), (f), (j), and 

(k)(2)(A), was in the original ‘‘this title’’. See Ref-

erences in Text note set out under section 78a of this 

title. 
The Securities Act of 1933, referred to in subsec. 

(f)(1)(G)(i)(I), is act May 27, 1933, ch. 38, title I, 48 Stat. 

74, as amended, which is classified generally to sub-

chapter I (§ 77a et seq.) of chapter 2A of this title. For 

complete classification of this Act to the Code, see sec-

tion 77a of this title and Tables. 
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The Agricultural Marketing Act, approved June 15, 

1929, as amended, referred to in subsec. (g)(2)(E), is act 

June 15, 1929, ch. 24, 46 Stat. 11, as amended, which is 

classified generally to chapter 7A (§ 1141 et seq.) of Title 

12, Banks and Banking. For complete classification of 

this Act to the Code, see section 1141j(f) of Title 12 and 

Tables. 
The Federal Deposit Insurance Act, referred to in 

subsec. (i), is act Sept. 21, 1950, ch. 967, § 2, 64 Stat. 873, 

as amended, which is classified generally to chapter 16 

(§ 1811 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 1811 of Title 12 and 

Tables. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(b)(1)], inserted at end ‘‘The provisions of this sub-

section shall not apply in respect of a security futures 

product traded on a national securities exchange.’’ 
Subsec. (g)(5). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(b)(2)], inserted at end ‘‘For purposes of this sub-

section, a security futures product shall not be consid-

ered a class of equity security of the issuer of the secu-

rities underlying the security futures product.’’ 
Subsec. (k)(1). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(e)(1)], inserted at end ‘‘If the actions described in 

subparagraph (A) or (B) involve a security futures prod-

uct, the Commission shall consult with and consider 

the views of the Commodity Futures Trading Commis-

sion.’’ 
Subsec. (k)(2)(B). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(e)(2)], inserted after first sentence ‘‘If the actions 

described in subparagraph (A) involve a security fu-

tures product, the Commission shall consult with and 

consider the views of the Commodity Futures Trading 

Commission.’’ 
1995—Subsec. (g)(2)(D). Pub. L. 104–62 inserted before 

period at end ‘‘; or any security of a fund that is ex-

cluded from the definition of an investment company 

under section 80a–3(c)(10)(B) of this title’’. 
1994—Subsec. (f)(1), (2). Pub. L. 103–389, § 2(a), added 

pars. (1) and (2) and struck out former pars. (1) and (2) 

which related to extension of unlisted trading privi-

leges for securities originally listed on another na-

tional exchange and approval process for application 

for extension of such privileges, respectively. 
Subsec. (f)(3). Pub. L. 103–389, § 2(b), substituted ‘‘Not-

withstanding paragraph (2), the Commission’’ for ‘‘The 

Commission’’. 
1990—Subsec. (k). Pub. L. 101–432 amended subsec. (k) 

generally. Prior to amendment, subsec. (k) read as fol-

lows: ‘‘If in its opinion the public interest and the pro-

tection of investors so require, the Commission is au-

thorized summarily to suspend trading in any security 

(other than an exempted security) for a period not ex-

ceeding ten days, or with the approval of the President, 

summarily to suspend all trading on any national secu-

rities exchange or otherwise, in securities other than 

exempted securities, for a period not exceeding ninety 

days. No member of a national securities exchange, 

broker, or dealer shall make use of the mails or any 

means or instrumentality of interstate commerce to ef-

fect any transaction in, or to induce the purchase or 

sale of, any security in which trading is so suspended.’’ 
1989—Subsec. (i). Pub. L. 101–73, in first sentence, in-

serted ‘‘and savings associations’’ after ‘‘securities is-

sued by banks’’, struck out ‘‘or institutions the ac-

counts of which are insured by the Federal Savings and 

Loan Insurance Corporation’’ before ‘‘, the powers, 

functions, and duties’’, inserted new cl. (4) and struck 

out former cl. (4) which read ‘‘with respect to institu-

tions the accounts of which are insured by the Federal 

Savings and Loan Insurance Corporation are vested in 

the Federal Home Loan Bank Board’’, and, in second 

sentence, substituted ‘‘Office of Thrift Supervision’’ for 

‘‘Federal Home Loan Bank Board’’. 
1987—Subsec. (m). Pub. L. 100–181 struck out subsec. 

(m) which read as follows: ‘‘The Commission is author-

ized and directed to make a study and investigation of 

the practice of recording the ownership of securities in 

the records of the issuer in other than the name of the 

beneficial owner of such securities to determine (1) 

whether such practice is consistent with the purposes 

of this chapter, with particular reference to subsection 

(g) of this section and sections 78m, 78n, 78o(d), 78p, and 

78q–1 of this title, and (2) whether steps can be taken to 

facilitate communications between issuers and the ben-

eficial owners of their securities while at the same 

time retaining the benefits of such practice. The Com-

mission shall report to the Congress its preliminary 

findings within six months after June 4, 1975, and its 

final conclusions and recommendations within one year 

of such date.’’ 
1986—Subsec. (g)(2)(H). Pub. L. 99–514 substituted ‘‘In-

ternal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’, which for purposes of codification was 

translated as ‘‘title 26’’ thus requiring no change in 

text. 
1975—Subsec. (f)(1). Pub. L. 94–29, § 8(1), added subpar. 

(C) and in provisions following subpar. (C), substituted 

‘‘is based’’ for ‘‘was originally based’’ and ‘‘remains 

listed and registered on a national securities exchange’’ 

for ‘‘shall remain listed and registered on any other na-

tional securities exchange’’. 
Subsec. (f)(2). Pub. L. 94–29, § 8(1), substituted ‘‘after 

notice and opportunity for hearing’’ for ‘‘after appro-

priate notice and opportunity for hearing’’ and ‘‘con-

sistent with the maintenance of fair and orderly mar-

kets and the protection of investors’’ for ‘‘necessary or 

appropriate in the public interest or for the protection 

of investors’’ in existing provisions and added the enu-

meration of matters to be taken into account by the 

Commission in considering an application for the ex-

tension of unlisted trading privileges to a security not 

listed and registered on a national securities exchange. 
Subsec. (f)(6). Pub. L. 94–29, § 8(2), substituted ‘‘this 

chapter’’ for ‘‘section 78s(b) of this title’’. 
Subsecs. (j) to (m). Pub. L. 94–29, § 9, added subsecs. (j) 

to (m). 
1974—Subsec. (i). Pub. L. 93–495 added coverage of in-

stitutions insured by the Federal Savings and Loan In-

surance Corporation, cl. (4), and provisions authorizing 

the Federal Home Loan Bank Board to promulgate nec-

essary rules and regulations, and substituted provisions 

relating to issuance of regulations in order to imple-

ment agency responsibility under this subsec. for provi-

sions relating to the binding effect of rules, regula-

tions, forms or orders issued or adopted by the Commis-

sion pursuant to this chapter. 
1970—Subsec. (g)(2)(H). Pub. L. 91–547 added subpar. 

(H). 
1968—Subsec. (i). Pub. L. 90–439 inserted ‘‘78n(d), 

78n(f),’’ after ‘‘78n(c)’’. 
1964—Subsec. (b)(1)(I) to (L). Pub. L. 88–467, § 3(a)(1), 

(2), added subpar. (I) and redesignated former subpars. 

(I) to (K) as (J) to (L), respectively. 
Subsec. (b)(3). Pub. L. 88–467, § 3(a)(3), added par. (3). 
Subsec. (f)(1). Pub. L. 88–467, § 3(b), designated first 

par. as (1), redesignated cl. (1) as cl. (A) and substituted 

therein ‘‘July 1, 1964’’ for ‘‘March 1, 1934’’, redesignated 

cl. (2) as cl. (B) and struck out the provision for con-

tinuation of unlisted trading privileges, which is now 

incorporated in concluding sentence, and struck out cl. 

(3) which permitted a national security exchange to ex-

tend unlisted trading privileges to any security in re-

spect to which there was available information sub-

stantially equivalent to that available in respect to a 

security duly listed and registered on a national securi-

ties exchange, so long as the registration statement 

was effective and the reports and data continued to be 

filed. 
Subsec. (f)(2). Pub. L. 88–467, § 3(b), designated first 

sentence of second par. as (2) and substituted therein 

‘‘finds, after appropriate notice and opportunity for 

hearing, that the extension’’ for ‘‘finds that the con-

tinuation or extension’’, and struck out second through 

sixth sentences of such second par. which related as fol-

lows: the second sentence, to notice and opportunity 

for hearing, now incorporated in par. (2); the third sen-
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tence, to conditions (respecting sufficiently widespread 

public distribution and sufficient public trading activ-

ity) for approval of application to extend unlisted trad-

ing privileges to any security pursuant to former 

clauses (2) and (3) of subsec. (f); the fourth sentence, to 

terms and conditions (subjecting issuer, officers, and 

directors of issuer, and beneficial owners of more than 

10 per centum of the securities to duties equivalent to 

duties if the securities were registered on a national se-

curity exchange) for approval of application to extend 

unlisted trading privileges to any security pursuant to 

former clause (3) of subsec. (f); the fifth sentence, to re-

quirement for differentiation by national security ex-

changes between quotations or transactions in listed 

securities and in securities with unlisted trading privi-

leges, now covered by section 78s(b) of this title; the 

sixth sentence, to grouping under separate headings of 

quotations or transactions in listed securities and in 

securities with unlisted trading privileges, in the publi-

cation of quotations or transactions. 

Subsec. (f)(3). Pub. L. 88–467, § 3(b), designated third 

par. as (3). 

Subsec. (f)(4). Pub. L. 88–467, § 3(b), designated second 

sentence of fourth par. as (4), struck out ‘‘by reason of 

inadequate public distribution of such security in the 

vicinity of said exchange, or by reason of inadequate 

public trading activity or of the character of trading 

therein on said exchange,’’ before ‘‘such termination or 

suspension is necessary’’, and struck out first sentence 

of fourth par. which provided for the termination under 

certain conditions of unlisted trading privileges con-

tinued for any security pursuant to former cl. (1) of 

subsec. (f), now incorporated in par. (1)(A) of subsec. (f). 

Subsec. (f)(5), (6). Pub. L. 88–467, § 3(b), designated 

fifth and sixth pars. as (5) and (6). 

Subsecs. (g) to (i). Pub. L. 88–467, § 3(c)–(e), added sub-

secs. (g) to (i). 

1954—Subsec. (d). Act Aug. 10, 1954, repealed last sen-

tence requiring that rules and regulations limit the 

registration of unissued security to specified cases. 

1936—Subsec. (f). Act May 27, 1936, amended first par. 

and added subsequent pars. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–62 applicable as defense to 

any claim in administrative and judicial actions pend-

ing on or commenced after Dec. 8, 1995, that any person, 

security, interest, or participation of type described in 

Pub. L. 104–62 is subject to the Securities Act of 1933, 

the Securities Exchange Act of 1934, the Investment 

Company Act of 1940, the Investment Advisers Act of 

1940, or any State statute or regulation preempted as 

provided in section 80a–3a of this title, except as spe-

cifically provided in such statutes, see section 7 of Pub. 

L. 104–62, set out as a note under section 77c of this 

title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by section 3(a), (c) of Pub. L. 88–467 effec-

tive July 1, 1964, and amendment by section 3(b), (d), (e) 

of Pub. L. 88–467 effective Aug. 20, 1964, see section 13 of 

Pub. L. 88–467, set out as a note under section 78c of 

this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77t, 78c, 78d–1, 

78f, 78k–1, 78l–1, 78m, 78n, 78o, 78p, 78q–1, 78u, 78dd–1, 

78hh, 78hh–1, 80a–53, 3904 of this title; title 7 sections 1a, 

2; title 12 section 3305; title 16 section 824c; title 26 sec-

tions 162, 409; title 42 section 9675; title 43 section 1625. 

§ 78l–1. Applications for unlisted trading privi-
leges deemed filed under section 78l of this 
title 

Any application to continue unlisted trading 
privileges for any security heretofore filed by 
any exchange and approved by the Commission 
pursuant to clause (1) of subsection (f) of section 
78l of this title and rules and regulations there-
under shall be deemed to have been filed and ap-
proved pursuant to clause (1) of said subsection 
(f). 

(May 27, 1936, ch. 462, § 2, 49 Stat. 1377.) 

CODIFICATION 

Section was not enacted as a part of the Securities 

Exchange Act of 1934 which comprises this chapter. 

§ 78m. Periodical and other reports 

(a) Reports by issuer of security; contents 

Every issuer of a security registered pursuant 
to section 78l of this title shall file with the 
Commission, in accordance with such rules and 
regulations as the Commission may prescribe as 
necessary or appropriate for the proper protec-
tion of investors and to insure fair dealing in 
the security— 

(1) such information and documents (and 
such copies thereof) as the Commission shall 
require to keep reasonably current the infor-
mation and documents required to be included 
in or filed with an application or registration 
statement filed pursuant to section 78l of this 
title, except that the Commission may not re-
quire the filing of any material contract whol-
ly executed before July 1, 1962. 

(2) such annual reports (and such copies 
thereof), certified if required by the rules and 
regulations of the Commission by independent 
public accountants, and such quarterly reports 
(and such copies thereof), as the Commission 
may prescribe. 

Every issuer of a security registered on a na-
tional securities exchange shall also file a dupli-
cate original of such information, documents, 
and reports with the exchange. 

(b) Form of report; books, records, and internal 
accounting; directives 

(1) The Commission may prescribe, in regard 
to reports made pursuant to this chapter, the 
form or forms in which the required information 
shall be set forth, the items or details to be 
shown in the balance sheet and the earning 
statement, and the methods to be followed in 
the preparation of reports, in the appraisal or 
valuation of assets and liabilities, in the deter-
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mination of depreciation and depletion, in the 
differentiation of recurring and nonrecurring in-
come, in the differentiation of investment and 
operating income, and in the preparation, where 
the Commission deems it necessary or desirable, 
of separate and/or consolidated balance sheets or 
income accounts of any person directly or indi-
rectly controlling or controlled by the issuer, or 
any person under direct or indirect common 
control with the issuer; but in the case of the re-
ports of any person whose methods of account-
ing are prescribed under the provisions of any 
law of the United States, or any rule or regula-
tion thereunder, the rules and regulations of the 
Commission with respect to reports shall not be 
inconsistent with the requirements imposed by 
such law or rule or regulation in respect of the 
same subject matter (except that such rules and 
regulations of the Commission may be inconsist-
ent with such requirements to the extent that 
the Commission determines that the public in-
terest or the protection of investors so requires). 

(2) Every issuer which has a class of securities 
registered pursuant to section 78l of this title 
and every issuer which is required to file reports 
pursuant to section 78o(d) of this title shall— 

(A) make and keep books, records, and ac-
counts, which, in reasonable detail, accurately 
and fairly reflect the transactions and disposi-
tions of the assets of the issuer; and 

(B) devise and maintain a system of internal 
accounting controls sufficient to provide rea-
sonable assurances that— 

(i) transactions are executed in accordance 
with management’s general or specific au-
thorization; 

(ii) transactions are recorded as necessary 
(I) to permit preparation of financial state-
ments in conformity with generally accepted 
accounting principles or any other criteria 
applicable to such statements, and (II) to 
maintain accountability for assets; 

(iii) access to assets is permitted only in 
accordance with management’s general or 
specific authorization; and 

(iv) the recorded accountability for assets 
is compared with the existing assets at rea-
sonable intervals and appropriate action is 
taken with respect to any differences. 

(3)(A) With respect to matters concerning the 
national security of the United States, no duty 
or liability under paragraph (2) of this sub-
section shall be imposed upon any person acting 
in cooperation with the head of any Federal de-
partment or agency responsible for such matters 
if such act in cooperation with such head of a 
department or agency was done upon the spe-
cific, written directive of the head of such de-
partment or agency pursuant to Presidential au-
thority to issue such directives. Each directive 
issued under this paragraph shall set forth the 
specific facts and circumstances with respect to 
which the provisions of this paragraph are to be 
invoked. Each such directive shall, unless re-
newed in writing, expire one year after the date 
of issuance. 

(B) Each head of a Federal department or 
agency of the United States who issues a direc-
tive pursuant to this paragraph shall maintain a 
complete file of all such directives and shall, on 
October 1 of each year, transmit a summary of 

matters covered by such directives in force at 
any time during the previous year to the Perma-
nent Select Committee on Intelligence of the 
House of Representatives and the Select Com-
mittee on Intelligence of the Senate. 

(4) No criminal liability shall be imposed for 
failing to comply with the requirements of para-
graph (2) of this subsection except as provided in 
paragraph (5) of this subsection. 

(5) No person shall knowingly circumvent or 
knowingly fail to implement a system of inter-
nal accounting controls or knowingly falsify 
any book, record, or account described in para-
graph (2). 

(6) Where an issuer which has a class of securi-
ties registered pursuant to section 78l of this 
title or an issuer which is required to file re-
ports pursuant to section 78o(d) of this title 
holds 50 per centum or less of the voting power 
with respect to a domestic or foreign firm, the 
provisions of paragraph (2) require only that the 
issuer proceed in good faith to use its influence, 
to the extent reasonable under the issuer’s cir-
cumstances, to cause such domestic or foreign 
firm to devise and maintain a system of internal 
accounting controls consistent with paragraph 
(2). Such circumstances include the relative de-
gree of the issuer’s ownership of the domestic or 
foreign firm and the laws and practices govern-
ing the business operations of the country in 
which such firm is located. An issuer which 
demonstrates good faith efforts to use such in-
fluence shall be conclusively presumed to have 
complied with the requirements of paragraph 
(2). 

(7) For the purpose of paragraph (2) of this sub-
section, the terms ‘‘reasonable assurances’’ and 
‘‘reasonable detail’’ mean such level of detail 
and degree of assurance as would satisfy prudent 
officials in the conduct of their own affairs. 

(c) Alternative reports 

If in the judgment of the Commission any re-
port required under subsection (a) of this section 
is inapplicable to any specified class or classes 
of issuers, the Commission shall require in lieu 
thereof the submission of such reports of com-
parable character as it may deem applicable to 
such class or classes of issuers. 

(d) Reports by persons acquiring more than five 
per centum of certain classes of securities 

(1) Any person who, after acquiring directly or 
indirectly the beneficial ownership of any equity 
security of a class which is registered pursuant 
to section 78l of this title, or any equity security 
of an insurance company which would have been 
required to be so registered except for the ex-
emption contained in section 78l(g)(2)(G) of this 
title, or any equity security issued by a closed- 
end investment company registered under the 
Investment Company Act of 1940 [15 U.S.C. 80a–1 
et seq.] or any equity security issued by a Na-
tive Corporation pursuant to section 1629c(d)(6) 
of title 43, is directly or indirectly the beneficial 
owner of more than 5 per centum of such class 
shall, within ten days after such acquisition, 
send to the issuer of the security at its principal 
executive office, by registered or certified mail, 
send to each exchange where the security is 
traded, and file with the Commission, a state-
ment containing such of the following informa-
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tion, and such additional information, as the 
Commission may by rules and regulations, pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors— 

(A) the background, and identity, residence, 
and citizenship of, and the nature of such ben-
eficial ownership by, such person and all other 
persons by whom or on whose behalf the pur-
chases have been or are to be effected; 

(B) the source and amount of the funds or 
other consideration used or to be used in mak-
ing the purchases, and if any part of the pur-
chase price is represented or is to be rep-
resented by funds or other consideration bor-
rowed or otherwise obtained for the purpose of 
acquiring, holding, or trading such security, a 
description of the transaction and the names 
of the parties thereto, except that where a 
source of funds is a loan made in the ordinary 
course of business by a bank, as defined in sec-
tion 78c(a)(6) of this title, if the person filing 
such statement so requests, the name of the 
bank shall not be made available to the public; 

(C) if the purpose of the purchases or pro-
spective purchases is to acquire control of the 
business of the issuer of the securities, any 
plans or proposals which such persons may 
have to liquidate such issuer, to sell its assets 
to or merge it with any other persons, or to 
make any other major change in its business 
or corporate structure; 

(D) the number of shares of such security 
which are beneficially owned, and the number 
of shares concerning which there is a right to 
acquire, directly or indirectly, by (i) such per-
son, and (ii) by each associate of such person, 
giving the background, identity, residence, 
and citizenship of each such associate; and 

(E) information as to any contracts, ar-
rangements, or understandings with any per-
son with respect to any securities of the is-
suer, including but not limited to transfer of 
any of the securities, joint ventures, loan or 
option arrangements, puts or calls, guaranties 
of loans, guaranties against loss or guaranties 
of profits, division of losses or profits, or the 
giving or withholding of proxies, naming the 
persons with whom such contracts, arrange-
ments, or understandings have been entered 
into, and giving the details thereof. 

(2) If any material change occurs in the facts 
set forth in the statements to the issuer and the 
exchange, and in the statement filed with the 
Commission, an amendment shall be transmit-
ted to the issuer and the exchange and shall be 
filed with the Commission, in accordance with 
such rules and regulations as the Commission 
may prescribe as necessary or appropriate in the 
public interest or for the protection of investors. 

(3) When two or more persons act as a partner-
ship, limited partnership, syndicate, or other 
group for the purpose of acquiring, holding, or 
disposing of securities of an issuer, such syn-
dicate or group shall be deemed a ‘‘person’’ for 
the purposes of this subsection. 

(4) In determining, for purposes of this sub-
section, any percentage of a class of any secu-
rity, such class shall be deemed to consist of the 
amount of the outstanding securities of such 
class, exclusive of any securities of such class 
held by or for the account of the issuer or a sub-
sidiary of the issuer. 

(5) The Commission, by rule or regulation or 
by order, may permit any person to file in lieu 
of the statement required by paragraph (1) of 
this subsection or the rules and regulations 
thereunder, a notice stating the name of such 
person, the number of shares of any equity secu-
rities subject to paragraph (1) which are owned 
by him, the date of their acquisition and such 
other information as the Commission may speci-
fy, if it appears to the Commission that such se-
curities were acquired by such person in the or-
dinary course of his business and were not ac-
quired for the purpose of and do not have the ef-
fect of changing or influencing the control of 
the issuer nor in connection with or as a partici-
pant in any transaction having such purpose or 
effect. 

(6) The provisions of this subsection shall not 
apply to— 

(A) any acquisition or offer to acquire secu-
rities made or proposed to be made by means 
of a registration statement under the Securi-
ties Act of 1933 [15 U.S.C. 77a et seq.]; 

(B) any acquisition of the beneficial owner-
ship of a security which, together with all 
other acquisitions by the same person of secu-
rities of the same class during the preceding 
twelve months, does not exceed 2 per centum 
of that class; 

(C) any acquisition of an equity security by 
the issuer of such security; 

(D) any acquisition or proposed acquisition 
of a security which the Commission, by rules 
or regulations or by order, shall exempt from 
the provisions of this subsection as not en-
tered into for the purpose of, and not having 
the effect of, changing or influencing the con-
trol of the issuer or otherwise as not com-
prehended within the purposes of this sub-
section. 

(e) Purchase of securities by issuer 

(1) It shall be unlawful for an issuer which has 
a class of equity securities registered pursuant 
to section 78l of this title, or which is a closed- 
end investment company registered under the 
Investment Company Act of 1940 [15 U.S.C. 80a–1 
et seq.], to purchase any equity security issued 
by it if such purchase is in contravention of such 
rules and regulations as the Commission, in the 
public interest or for the protection of investors, 
may adopt (A) to define acts and practices which 
are fraudulent, deceptive, or manipulative, and 
(B) to prescribe means reasonably designed to 
prevent such acts and practices. Such rules and 
regulations may require such issuer to provide 
holders of equity securities of such class with 
such information relating to the reasons for 
such purchase, the source of funds, the number 
of shares to be purchased, the price to be paid 
for such securities, the method of purchase, and 
such additional information, as the Commission 
deems necessary or appropriate in the public in-
terest or for the protection of investors, or 
which the Commission deems to be material to 
a determination whether such security should 
be sold. 

(2) For the purpose of this subsection, a pur-
chase by or for the issuer or any person control-
ling, controlled by, or under common control 
with the issuer, or a purchase subject to control 
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of the issuer or any such person, shall be deemed 
to be a purchase by the issuer. The Commission 
shall have power to make rules and regulations 
implementing this paragraph in the public inter-
est and for the protection of investors, including 
exemptive rules and regulations covering situa-
tions in which the Commission deems it unnec-
essary or inappropriate that a purchase of the 
type described in this paragraph shall be deemed 
to be a purchase by the issuer for purposes of 
some or all of the provisions of paragraph (1) of 
this subsection. 

(3) At the time of filing such statement as the 
Commission may require by rule pursuant to 
paragraph (1) of this subsection, the person 
making the filing shall pay to the Commission a 
fee at a rate that, subject to paragraphs (5) and 
(6), is equal to $92 per $1,000,000 of the value of 
securities proposed to be purchased. The fee 
shall be reduced with respect to securities in an 
amount equal to any fee paid with respect to 
any securities issued in connection with the pro-
posed transaction under section 6(b) of the Secu-
rities Act of 1933 [15 U.S.C. 77f(b)], or the fee 
paid under that section shall be reduced in an 
amount equal to the fee paid to the Commission 
in connection with such transaction under this 
paragraph. 

(4) OFFSETTING COLLECTIONS.—Fees collected 
pursuant to this subsection for any fiscal year 
shall be deposited and credited as offsetting col-
lections to the account providing appropriations 
to the Commission, and, except as provided in 
paragraph (9), shall not be collected for any fis-
cal year except to the extent provided in ad-
vance in appropriation Acts. No fees collected 
pursuant to this subsection for fiscal year 2002 
or any succeeding fiscal year shall be deposited 
and credited as general revenue of the Treasury. 

(5) ANNUAL ADJUSTMENT.—For each of the fis-
cal years 2003 through 2011, the Commission 
shall by order adjust the rate required by para-
graph (3) for such fiscal year to a rate that is 
equal to the rate (expressed in dollars per mil-
lion) that is applicable under section 6(b) of the 
Securities Act of 1933 [15 U.S.C. 77f(b)] for such 
fiscal year. 

(6) FINAL RATE ADJUSTMENT.—For fiscal year 
2012 and all of the succeeding fiscal years, the 
Commission shall by order adjust the rate re-
quired by paragraph (3) for all of such fiscal 
years to a rate that is equal to the rate (ex-
pressed in dollars per million) that is applicable 
under section 6(b) of the Securities Act of 1933 
[15 U.S.C. 77f(b)] for all of such fiscal years. 

(7) PRO RATA APPLICATION.—The rates per 
$1,000,000 required by this subsection shall be ap-
plied pro rata to amounts and balances of less 
than $1,000,000. 

(8) REVIEW AND EFFECTIVE DATE.—In exercising 
its authority under this subsection, the Commis-
sion shall not be required to comply with the 
provisions of section 553 of title 5. An adjusted 
rate prescribed under paragraph (5) or (6) and 
published under paragraph (10) shall not be sub-
ject to judicial review. Subject to paragraphs (4) 
and (9)— 

(A) an adjusted rate prescribed under para-
graph (5) shall take effect on the later of— 

(i) the first day of the fiscal year to which 
such rate applies; or 

(ii) five days after the date on which a reg-
ular appropriation to the Commission for 
such fiscal year is enacted; and 

(B) an adjusted rate prescribed under para-
graph (6) shall take effect on the later of— 

(i) the first day of fiscal year 2012; or 
(ii) five days after the date on which a reg-

ular appropriation to the Commission for 
fiscal year 2012 is enacted. 

(9) LAPSE OF APPROPRIATION.—If on the first 
day of a fiscal year a regular appropriation to 
the Commission has not been enacted, the Com-
mission shall continue to collect fees (as offset-
ting collections) under this subsection at the 
rate in effect during the preceding fiscal year, 
until 5 days after the date such a regular appro-
priation is enacted. 

(10) PUBLICATION.—The rate applicable under 
this subsection for each fiscal year is published 
pursuant to section 6(b)(10) of the Securities Act 
of 1933 [15 U.S.C. 77f(b)(10)]. 

(f) Reports by institutional investment managers 

(1) Every institutional investment manager 
which uses the mails, or any means or instru-
mentality of interstate commerce in the course 
of its business as an institutional investment 
manager and which exercises investment discre-
tion with respect to accounts holding equity se-
curities of a class described in subsection (d)(1) 
of this section having an aggregate fair market 
value on the last trading day in any of the pre-
ceding twelve months of at least $100,000,000 or 
such lesser amount (but in no case less than 
$10,000,000) as the Commission, by rule, may de-
termine, shall file reports with the Commission 
in such form, for such periods, and at such times 
after the end of such periods as the Commission, 
by rule, may prescribe, but in no event shall 
such reports be filed for periods longer than one 
year or shorter than one quarter. Such reports 
shall include for each such equity security held 
on the last day of the reporting period by ac-
counts (in aggregate or by type as the Commis-
sion, by rule, may prescribe) with respect to 
which the institutional investment manager ex-
ercises investment discretion (other than securi-
ties held in amounts which the Commission, by 
rule, determines to be insignificant for purposes 
of this subsection), the name of the issuer and 
the title, class, CUSIP number, number of 
shares or principal amount, and aggregate fair 
market value of each such security. Such re-
ports may also include for accounts (in aggre-
gate or by type) with respect to which the insti-
tutional investment manager exercises invest-
ment discretion such of the following informa-
tion as the Commission, by rule, prescribes— 

(A) the name of the issuer and the title, 
class, CUSIP number, number of shares or 
principal amount, and aggregate fair market 
value or cost or amortized cost of each other 
security (other than an exempted security) 
held on the last day of the reporting period by 
such accounts; 

(B) the aggregate fair market value or cost 
or amortized cost of exempted securities (in 
aggregate or by class) held on the last day of 
the reporting period by such accounts; 

(C) the number of shares of each equity secu-
rity of a class described in subsection (d)(1) of 
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this section held on the last day of the report-
ing period by such accounts with respect to 
which the institutional investment manager 
possesses sole or shared authority to exercise 
the voting rights evidenced by such securities; 

(D) the aggregate purchases and aggregate 
sales during the reporting period of each secu-
rity (other than an exempted security) ef-
fected by or for such accounts; and 

(E) with respect to any transaction or series 
of transactions having a market value of at 
least $500,000 or such other amount as the 
Commission, by rule, may determine, effected 
during the reporting period by or for such ac-
counts in any equity security of a class de-
scribed in subsection (d)(1) of this section— 

(i) the name of the issuer and the title, 
class, and CUSIP number of the security; 

(ii) the number of shares or principal 
amount of the security involved in the 
transaction; 

(iii) whether the transaction was a pur-
chase or sale; 

(iv) the per share price or prices at which 
the transaction was effected; 

(v) the date or dates of the transaction; 
(vi) the date or dates of the settlement of 

the transaction; 
(vii) the broker or dealer through whom 

the transaction was effected; 
(viii) the market or markets in which the 

transaction was effected; and 
(ix) such other related information as the 

Commission, by rule, may prescribe. 

(2) The Commission, by rule, or order, may ex-
empt, conditionally or unconditionally, any in-
stitutional investment manager or security or 
any class of institutional investment managers 
or securities from any or all of the provisions of 
this subsection or the rules thereunder. 

(3) The Commission shall make available to 
the public for a reasonable fee a list of all equity 
securities of a class described in subsection 
(d)(1) of this section, updated no less frequently 
than reports are required to be filed pursuant to 
paragraph (1) of this subsection. The Commis-
sion shall tabulate the information contained in 
any report filed pursuant to this subsection in a 
manner which will, in the view of the Commis-
sion, maximize the usefulness of the information 
to other Federal and State authorities and the 
public. Promptly after the filing of any such re-
port, the Commission shall make the informa-
tion contained therein conveniently available to 
the public for a reasonable fee in such form as 
the Commission, by rule, may prescribe, except 
that the Commission, as it determines to be nec-
essary or appropriate in the public interest or 
for the protection of investors, may delay or 
prevent public disclosure of any such informa-
tion in accordance with section 552 of title 5. 
Notwithstanding the preceding sentence, any 
such information identifying the securities held 
by the account of a natural person or an estate 
or trust (other than a business trust or invest-
ment company) shall not be disclosed to the 
public. 

(4) In exercising its authority under this sub-
section, the Commission shall determine (and so 
state) that its action is necessary or appropriate 
in the public interest and for the protection of 

investors or to maintain fair and orderly mar-
kets or, in granting an exemption, that its ac-
tion is consistent with the protection of inves-
tors and the purposes of this subsection. In exer-
cising such authority the Commission shall take 
such steps as are within its power, including 
consulting with the Comptroller General of the 
United States, the Director of the Office of Man-
agement and Budget, the appropriate regulatory 
agencies, Federal and State authorities which, 
directly or indirectly, require reports from insti-
tutional investment managers of information 
substantially similar to that called for by this 
subsection, national securities exchanges, and 
registered securities associations, (A) to achieve 
uniform, centralized reporting of information 
concerning the securities holdings of and trans-
actions by or for accounts with respect to which 
institutional investment managers exercise in-
vestment discretion, and (B) consistently with 
the objective set forth in the preceding subpara-
graph, to avoid unnecessarily duplicative report-
ing by, and minimize the compliance burden on, 
institutional investment managers. Federal au-
thorities which, directly or indirectly, require 
reports from institutional investment managers 
of information substantially similar to that 
called for by this subsection shall cooperate 
with the Commission in the performance of its 
responsibilities under the preceding sentence. 
An institutional investment manager which is a 
bank, the deposits of which are insured in ac-
cordance with the Federal Deposit Insurance 
Act [12 U.S.C. 1811 et seq.], shall file with the ap-
propriate regulatory agency a copy of every re-
port filed with the Commission pursuant to this 
subsection. 

(5)(A) For purposes of this subsection the term 
‘‘institutional investment manager’’ includes 
any person, other than a natural person, invest-
ing in or buying and selling securities for its 
own account, and any person exercising invest-
ment discretion with respect to the account of 
any other person. 

(B) The Commission shall adopt such rules as 
it deems necessary or appropriate to prevent du-
plicative reporting pursuant to this subsection 
by two or more institutional investment man-
agers exercising investment discretion with re-
spect to the same amount.1 

(g) Statement of equity security ownership 

(1) Any person who is directly or indirectly the 
beneficial owner of more than 5 per centum of 
any security of a class described in subsection 
(d)(1) of this section shall send to the issuer of 
the security and shall file with the Commission 
a statement setting forth, in such form and at 
such time as the Commission may, by rule, pre-
scribe— 

(A) such person’s identity, residence, and 
citizenship; and 

(B) the number and description of the shares 
in which such person has an interest and the 
nature of such interest. 

(2) If any material change occurs in the facts 
set forth in the statement sent to the issuer and 
filed with the Commission, an amendment shall 
be transmitted to the issuer and shall be filed 
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with the Commission, in accordance with such 
rules and regulations as the Commission may 
prescribe as necessary or appropriate in the pub-
lic interest or for the protection of investors. 

(3) When two or more persons act as a partner-
ship, limited partnership, syndicate, or other 
group for the purpose of acquiring, holding, or 
disposing of securities of an issuer, such syn-
dicate or group shall be deemed a ‘‘person’’ for 
the purposes of this subsection. 

(4) In determining, for purposes of this sub-
section, any percentage of a class of any secu-
rity, such class shall be deemed to consist of the 
amount of the outstanding securities of such 
class, exclusive of any securities of such class 
held by or for the account of the issuer or a sub-
sidiary of the issuer. 

(5) In exercising its authority under this sub-
section, the Commission shall take such steps as 
it deems necessary or appropriate in the public 
interest or for the protection of investors (A) to 
achieve centralized reporting of information re-
garding ownership, (B) to avoid unnecessarily 
duplicative reporting by and minimize the com-
pliance burden on persons required to report, 
and (C) to tabulate and promptly make available 
the information contained in any report filed 
pursuant to this subsection in a manner which 
will, in the view of the Commission, maximize 
the usefulness of the information to other Fed-
eral and State agencies and the public. 

(6) The Commission may, by rule or order, ex-
empt, in whole or in part, any person or class of 
persons from any or all of the reporting require-
ments of this subsection as it deems necessary 
or appropriate in the public interest or for the 
protection of investors. 

(h) Large trader reporting 

(1) Identification requirements for large trad-
ers 

For the purpose of monitoring the impact on 
the securities markets of securities trans-
actions involving a substantial volume or a 
large fair market value or exercise value and 
for the purpose of otherwise assisting the 
Commission in the enforcement of this chap-
ter, each large trader shall— 

(A) provide such information to the Com-
mission as the Commission may by rule or 
regulation prescribe as necessary or appro-
priate, identifying such large trader and all 
accounts in or through which such large 
trader effects such transactions; and 

(B) identify, in accordance with such rules 
or regulations as the Commission may pre-
scribe as necessary or appropriate, to any 
registered broker or dealer by or through 
whom such large trader directly or indi-
rectly effects securities transactions, such 
large trader and all accounts directly or in-
directly maintained with such broker or 
dealer by such large trader in or through 
which such transactions are effected. 

(2) Recordkeeping and reporting requirements 
for brokers and dealers 

Every registered broker or dealer shall make 
and keep for prescribed periods such records as 
the Commission by rule or regulation pre-
scribes as necessary or appropriate in the pub-

lic interest, for the protection of investors, or 
otherwise in furtherance of the purposes of 
this chapter, with respect to securities trans-
actions that equal or exceed the reporting ac-
tivity level effected directly or indirectly by 
or through such registered broker or dealer of 
or for any person that such broker or dealer 
knows is a large trader, or any person that 
such broker or dealer has reason to know is a 
large trader on the basis of transactions in se-
curities effected by or through such broker or 
dealer. Such records shall be available for re-
porting to the Commission, or any self-regu-
latory organization that the Commission shall 
designate to receive such reports, on the 
morning of the day following the day the 
transactions were effected, and shall be re-
ported to the Commission or a self-regulatory 
organization designated by the Commission 
immediately upon request by the Commission 
or such a self-regulatory organization. Such 
records and reports shall be in a format and 
transmitted in a manner prescribed by the 
Commission (including, but not limited to, 
machine readable form). 

(3) Aggregation rules 

The Commission may prescribe rules or reg-
ulations governing the manner in which trans-
actions and accounts shall be aggregated for 
the purpose of this subsection, including ag-
gregation on the basis of common ownership 
or control. 

(4) Examination of broker and dealer records 

All records required to be made and kept by 
registered brokers and dealers pursuant to this 
subsection with respect to transactions ef-
fected by large traders are subject at any 
time, or from time to time, to such reasonable 
periodic, special, or other examinations by 
representatives of the Commission as the 
Commission deems necessary or appropriate in 
the public interest, for the protection of inves-
tors, or otherwise in furtherance of the pur-
poses of this chapter. 

(5) Factors to be considered in Commission ac-
tions 

In exercising its authority under this sub-
section, the Commission shall take into ac-
count— 

(A) existing reporting systems; 
(B) the costs associated with maintaining 

information with respect to transactions ef-
fected by large traders and reporting such 
information to the Commission or self-regu-
latory organizations; and 

(C) the relationship between the United 
States and international securities markets. 

(6) Exemptions 

The Commission, by rule, regulation, or 
order, consistent with the purposes of this 
chapter, may exempt any person or class of 
persons or any transaction or class of trans-
actions, either conditionally or upon specified 
terms and conditions or for stated periods, 
from the operation of this subsection, and the 
rules and regulations thereunder. 

(7) Authority of Commission to limit disclosure 
of information 

Notwithstanding any other provision of law, 
the Commission shall not be compelled to dis-
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close any information required to be kept or 
reported under this subsection. Nothing in this 
subsection shall authorize the Commission to 
withhold information from Congress, or pre-
vent the Commission from complying with a 
request for information from any other Fed-
eral department or agency requesting informa-
tion for purposes within the scope of its juris-
diction, or complying with an order of a court 
of the United States in an action brought by 
the United States or the Commission. For pur-
poses of section 552 of title 5, this subsection 
shall be considered a statute described in sub-
section (b)(3)(B) of such section 552. 

(8) Definitions 

For purposes of this subsection— 
(A) the term ‘‘large trader’’ means every 

person who, for his own account or an ac-
count for which he exercises investment dis-
cretion, effects transactions for the purchase 
or sale of any publicly traded security or se-
curities by use of any means or instrumen-
tality of interstate commerce or of the 
mails, or of any facility of a national securi-
ties exchange, directly or indirectly by or 
through a registered broker or dealer in an 
aggregate amount equal to or in excess of 
the identifying activity level; 

(B) the term ‘‘publicly traded security’’ 
means any equity security (including an op-
tion on individual equity securities, and an 
option on a group or index of such securities) 
listed, or admitted to unlisted trading privi-
leges, on a national securities exchange, or 
quoted in an automated interdealer 
quotation system; 

(C) the term ‘‘identifying activity level’’ 
means transactions in publicly traded secu-
rities at or above a level of volume, fair mar-
ket value, or exercise value as shall be fixed 
from time to time by the Commission by 
rule or regulation, specifying the time inter-
val during which such transactions shall be 
aggregated; 

(D) the term ‘‘reporting activity level’’ 
means transactions in publicly traded secu-
rities at or above a level of volume, fair mar-
ket value, or exercise value as shall be fixed 
from time to time by the Commission by 
rule, regulation, or order, specifying the 
time interval during which such trans-
actions shall be aggregated; and 

(E) the term ‘‘person’’ has the meaning 
given in section 78c(a)(9) of this title and 
also includes two or more persons acting as 
a partnership, limited partnership, syn-
dicate, or other group, but does not include 
a foreign central bank. 

(June 6, 1934, ch. 404, title I, § 13, 48 Stat. 894; 
Pub. L. 88–467, § 4, Aug. 20, 1964, 78 Stat. 569; Pub. 
L. 90–439, § 2, July 29, 1968, 82 Stat. 454; Pub. L. 
91–567, §§ 1, 2, Dec. 22, 1970, 84 Stat. 1497; Pub. L. 
94–29, § 10, June 4, 1975, 89 Stat. 119; Pub. L. 
94–210, title III, § 308(b), Feb. 5, 1976, 90 Stat. 57; 
Pub. L. 95–213, title I, § 102, title II, §§ 202, 203, 
Dec. 19, 1977, 91 Stat. 1494, 1498, 1499; Pub. L. 
98–38, § 2(a), June 6, 1983, 97 Stat. 205; Pub. L. 
100–181, title III, §§ 315, 316, Dec. 4, 1987, 101 Stat. 
1256; Pub. L. 100–241, § 12(d), Feb. 3, 1988, 101 Stat. 
1810; Pub. L. 100–418, title V, § 5002, Aug. 23, 1988, 

102 Stat. 1415; Pub. L. 101–432, § 3, Oct. 16, 1990, 
104 Stat. 964; Pub. L. 107–123, § 5, Jan. 16, 2002, 115 
Stat. 2395.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (b)(1) and (h)(1), 

(2), (4), (6), was in the original ‘‘this title’’. See Ref-

erences in Text note set out under section 78a of this 

title. 

The Investment Company Act of 1940, referred to in 

subsecs. (d)(1) and (e)(1), is title I of act Aug. 22, 1940, 

ch. 686, 54 Stat. 789, as amended, which is classified gen-

erally to subchapter I (§ 80a–1 et seq.) of chapter 2D of 

this title. For complete classification of this Act to the 

Code, see section 80a–51 of this title and Tables. 

The Securities Act of 1933, referred to in subsec. 

(d)(6)(A), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, 

as amended, which is classified generally to subchapter 

I (§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

The Federal Deposit Insurance Act, referred to in 

subsec. (f)(4), is act Sept. 21, 1950, ch. 967, § 2, 64 Stat. 

873, as amended, which is classified generally to chap-

ter 16 (§ 1811 et seq.) of Title 12, Banks and Banking. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 1811 of Title 12 

and Tables. 

AMENDMENTS 

2002—Subsec. (e)(3). Pub. L. 107–123, § 5(1), substituted 

‘‘a fee at a rate that, subject to paragraphs (5) and (6), 

is equal to $92 per $1,000,000 of the value of securities 

proposed to be purchased’’ for ‘‘a fee of 1⁄50 of 1 per cen-

tum of the value of securities proposed to be pur-

chased’’. 

Subsec. (e)(4) to (10). Pub. L. 107–123, § 5(2), added pars. 

(4) to (10). 

1990—Subsec. (h). Pub. L. 101–432 added subsec. (h). 

1988—Subsec. (b)(4) to (7). Pub. L. 100–418 added pars. 

(4) to (7). 

Subsec. (d)(1). Pub. L. 100–241 inserted ‘‘or any equity 

security issued by a Native Corporation pursuant to 

section 1629c(d)(6) of title 43’’. 

1987—Subsec. (c). Pub. L. 100–181, § 315, struck out 

‘‘of’’ after ‘‘thereof’’. 

Subsec. (h). Pub. L. 100–181, § 316, struck out subsec. 

(h) which required Commission to report to Congress 

within thirty months of Dec. 19, 1977, with respect to ef-

fectiveness of ownership reporting requirements con-

tained in this chapter and desirability and feasibility of 

reducing or otherwise modifying the 5 per centum 

threshold used in subsecs. (d)(1) and (g)(1) of this sec-

tion. 

1983—Subsec. (e)(3). Pub. L. 98–38 added par. (3). 

1977—Subsec. (b). Pub. L. 95–213, § 102, designated ex-

isting provisions as par. (1) and added pars. (2) and (3). 

Subsec. (d)(1). Pub. L. 95–213, § 202, inserted references 

to residence and citizenship of persons and to nature of 

beneficial ownership of persons in subpar. (A), and in-

serted references to background, identity, residence, 

and citizenship of associates of persons in subpar. (D). 

Subsecs. (g), (h). Pub. L. 95–213, § 203, added subsecs. 

(g) and (h). 

1976—Subsec. (b). Pub. L. 94–210 substituted provi-

sions relating to exceptions for inconsistent rules and 

regulations, for provisions relating to reporting re-

quirements for carriers subject to the provisions of sec-

tion 20 of title 49, or other carriers required to make re-

ports of the same general character as those required 

under section 20 of title 49. 

1975—Subsec. (f). Pub. L. 94–29 added subsec. (f). 

1970—Subsec. (d)(1). Pub. L. 91–567, § 1(a), included eq-

uity securities of insurance companies which would 

have been required to be registered except for the ex-

emption contained in section 78l(g)(2)(G) of this title, 

and substituted ‘‘5 per centum’’ for ‘‘10 per centum’’. 

Subsec. (d)(5), (6). Pub. L. 91–567, § 1(b), added par. (5) 

and redesignated former par. (5) as (6). 
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Subsec. (e)(2). Pub. L. 91–567, § 2, inserted provisions 
empowering the Commission to make rules and regula-
tions implementing the paragraph in the public inter-
est and for the protection of investors. 

1968—Subsecs. (d), (e). Pub. L. 90–439 added subsecs. 
(d) and (e). 

1964—Subsec. (a). Pub. L. 88–467 substituted provi-
sions which require the issuer of a security registered 
pursuant to section 78l of this title to file reports with 
the Commission rather than with the exchange and to 
furnish the exchange with duplicate originals and pro-
hibit the Commission from requiring the filing of any 
material contract wholly executed before July 1, 1962 
for former provisions which required the issuer of a se-
curity registered on a national securities exchange to 
file certain reports with the exchange and to file dupli-
cates with the Commission. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–123 effective Oct. 1, 2001, 
except that authorities provided by subsec. (e)(9) of this 
section to not apply until Oct. 1, 2002, see section 11 of 
Pub. L. 107–123, set out as a note under section 78ee of 
this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–210 not applicable to any 
report by any person with respect to a fiscal year of 
such person which began before Feb. 5, 1976, see section 

308(d)(2) of Pub. L. 94–210, set out as a note under sec-

tion 80a–3 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

CONSULTATION 

Pub. L. 106–102, title II, § 241, Nov. 12, 1999, 113 Stat. 

1407, provided that: 
‘‘(a) IN GENERAL.—The Securities and Exchange Com-

mission shall consult and coordinate comments with 

the appropriate Federal banking agency before taking 

any action or rendering any opinion with respect to the 

manner in which any insured depository institution or 

depository institution holding company reports loan 

loss reserves in its financial statement, including the 

amount of any such loan loss reserve. 
‘‘(b) DEFINITIONS.—For purposes of subsection (a), the 

terms ‘insured depository institution’, ‘depository in-

stitution holding company’, and ‘appropriate Federal 

banking agency’ have the same meaning as given in 

section 3 of the Federal Deposit Insurance Act [12 

U.S.C. 1813].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77f, 77r, 77z–2, 

77nnn, 78c, 78l, 78n, 78o, 78u–5, 78w, 78hh, 80a–8, 80a–29, 

80a–54, 80a–63, 773 of this title; title 7 section 12a; title 

11 section 1145; title 12 section 1817; title 16 section 824c; 

title 22 section 2197; title 26 sections 162, 952, 964; title 

29 section 1343; title 43 section 1629c. 

§ 78n. Proxies 

(a) Solicitation of proxies in violation of rules 
and regulations 

It shall be unlawful for any person, by the use 
of the mails or by any means or instrumentality 

of interstate commerce or of any facility of a 
national securities exchange or otherwise, in 
contravention of such rules and regulations as 
the Commission may prescribe as necessary or 
appropriate in the public interest or for the pro-
tection of investors, to solicit or to permit the 
use of his name to solicit any proxy or consent 
or authorization in respect of any security 
(other than an exempted security) registered 
pursuant to section 78l of this title. 

(b) Giving or refraining from giving proxy in re-
spect of any security carried for account of 
customer 

(1) It shall be unlawful for any member of a 
national securities exchange, or any broker or 
dealer registered under this chapter, or any 
bank, association, or other entity that exercises 
fiduciary powers, in contravention of such rules 
and regulations as the Commission may pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors, to 
give, or to refrain from giving a proxy, consent, 
authorization, or information statement in re-
spect of any security registered pursuant to sec-
tion 78l of this title, or any security issued by an 
investment company registered under the In-
vestment Company Act of 1940 [15 U.S.C. 80a–1 et 
seq.], and carried for the account of a customer. 

(2) With respect to banks, the rules and regu-
lations prescribed by the Commission under 
paragraph (1) shall not require the disclosure of 
the names of beneficial owners of securities in 
an account held by the bank on December 28, 
1985, unless the beneficial owner consents to the 
disclosure. The provisions of this paragraph 
shall not apply in the case of a bank which the 
Commission finds has not made a good faith ef-
fort to obtain such consent from such beneficial 
owners. 

(c) Information to holders of record prior to an-
nual or other meeting 

Unless proxies, consents, or authorizations in 
respect of a security registered pursuant to sec-
tion 78l of this title, or a security issued by an 
investment company registered under the In-
vestment Company Act of 1940 [15 U.S.C. 80a–1 et 
seq.], are solicited by or on behalf of the man-
agement of the issuer from the holders of record 
of such security in accordance with the rules 
and regulations prescribed under subsection (a) 
of this section, prior to any annual or other 
meeting of the holders of such security, such is-
suer shall, in accordance with rules and regula-
tions prescribed by the Commission, file with 
the Commission and transmit to all holders of 
record of such security information substan-
tially equivalent to the information which 
would be required to be transmitted if a solicita-
tion were made, but no information shall be re-
quired to be filed or transmitted pursuant to 
this subsection before July 1, 1964. 

(d) Tender offer by owner of more than five per 
centum of class of securities; exceptions 

(1) It shall be unlawful for any person, directly 
or indirectly, by use of the mails or by any 
means or instrumentality of interstate com-
merce or of any facility of a national securities 
exchange or otherwise, to make a tender offer 
for, or a request or invitation for tenders of, any 
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class of any equity security which is registered 
pursuant to section 78l of this title, or any eq-
uity security of an insurance company which 
would have been required to be so registered ex-
cept for the exemption contained in section 
78l(g)(2)(G) of this title, or any equity security 
issued by a a closed-end investment company 
registered under the Investment Company Act 
of 1940 [15 U.S.C. 80a–1 et seq.], if, after con-
summation thereof, such person would, directly 
or indirectly, be the beneficial owner of more 
than 5 per centum of such class, unless at the 
time copies of the offer or request or invitation 
are first published or sent or given to security 
holders such person has filed with the Commis-
sion a statement containing such of the infor-
mation specified in section 78m(d) of this title, 
and such additional information as the Commis-
sion may by rules and regulations prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors. All requests or 
invitations for tenders or advertisements mak-
ing a tender offer or requesting or inviting 
tenders of such a security shall be filed as a part 
of such statement and shall contain such of the 
information contained in such statement as the 
Commission may by rules and regulations pre-
scribe. Copies of any additional material solicit-
ing or requesting such tender offers subsequent 
to the initial solicitation or request shall con-
tain such information as the Commission may 
by rules and regulations prescribe as necessary 
or appropriate in the public interest or for the 
protection of investors, and shall be filed with 
the Commission not later than the time copies 
of such material are first published or sent or 
given to security holders. Copies of all state-
ments, in the form in which such material is 
furnished to security holders and the Commis-
sion, shall be sent to the issuer not later than 
the date such material is first published or sent 
or given to any security holders. 

(2) When two or more persons act as a partner-
ship, limited partnership, syndicate, or other 
group for the purpose of acquiring, holding, or 
disposing of securities of an issuer, such syn-
dicate or group shall be deemed a ‘‘person’’ for 
purposes of this subsection. 

(3) In determining, for purposes of this sub-
section, any percentage of a class of any secu-
rity, such class shall be deemed to consist of the 
amount of the outstanding securities of such 
class, exclusive of any securities of such class 
held by or for the account of the issuer or a sub-
sidiary of the issuer. 

(4) Any solicitation or recommendation to the 
holders of such a security to accept or reject a 
tender offer or request or invitation for tenders 
shall be made in accordance with such rules and 
regulations as the Commission may prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors. 

(5) Securities deposited pursuant to a tender 
offer or request or invitation for tenders may be 
withdrawn by or on behalf of the depositor at 
any time until the expiration of seven days after 
the time definitive copies of the offer or request 
or invitation are first published or sent or given 
to security holders, and at any time after sixty 
days from the date of the original tender offer or 
request or invitation, except as the Commission 

may otherwise prescribe by rules, regulations, 

or order as necessary or appropriate in the pub-

lic interest or for the protection of investors. 

(6) Where any person makes a tender offer, or 

request or invitation for tenders, for less than 

all the outstanding equity securities of a class, 

and where a greater number of securities is de-

posited pursuant thereto within ten days after 

copies of the offer or request or invitation are 

first published or sent or given to security hold-

ers than such person is bound or willing to take 

up and pay for, the securities taken up shall be 

taken up as nearly as may be pro rata, dis-

regarding fractions, according to the number of 

securities deposited by each depositor. The pro-

visions of this subsection shall also apply to se-

curities deposited within ten days after notice of 

an increase in the consideration offered to secu-

rity holders, as described in paragraph (7), is 

first published or sent or given to security hold-

ers. 

(7) Where any person varies the terms of a ten-

der offer or request or invitation for tenders be-

fore the expiration thereof by increasing the 

consideration offered to holders of such securi-

ties, such person shall pay the increased consid-

eration to each security holder whose securities 

are taken up and paid for pursuant to the tender 

offer or request or invitation for tenders wheth-

er or not such securities have been taken up by 

such person before the variation of the tender 

offer or request or invitation. 

(8) The provisions of this subsection shall not 

apply to any offer for, or request or invitation 

for tenders of, any security— 

(A) if the acquisition of such security, to-

gether with all other acquisitions by the same 

person of securities of the same class during 

the preceding twelve months, would not ex-

ceed 2 per centum of that class; 

(B) by the issuer of such security; or 

(C) which the Commission, by rules or regu-

lations or by order, shall exempt from the pro-

visions of this subsection as not entered into 

for the purpose of, and not having the effect 

of, changing or influencing the control of the 

issuer or otherwise as not comprehended with-

in the purposes of this subsection. 

(e) Untrue statement of material fact or omission 
of fact with respect to tender offer 

It shall be unlawful for any person to make 

any untrue statement of a material fact or omit 

to state any material fact necessary in order to 

make the statements made, in the light of the 

circumstances under which they are made, not 

misleading, or to engage in any fraudulent, de-

ceptive, or manipulative acts or practices, in 

connection with any tender offer or request or 

invitation for tenders, or any solicitation of se-

curity holders in opposition to or in favor of any 

such offer, request, or invitation. The Commis-

sion shall, for the purposes of this subsection, by 

rules and regulations define, and prescribe 

means reasonably designed to prevent, such acts 

and practices as are fraudulent, deceptive, or 

manipulative. 
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(f) Election or designation of majority of direc-
tors of issuer by owner of more than five per 
centum of class of securities at other than 
meeting of security holders 

If, pursuant to any arrangement or under-
standing with the person or persons acquiring 
securities in a transaction subject to subsection 
(d) of this section or subsection (d) of section 
78m of this title, any persons are to be elected or 
designated as directors of the issuer, otherwise 
than at a meeting of security holders, and the 
persons so elected or designated will constitute 
a majority of the directors of the issuer, then, 
prior to the time any such person takes office as 
a director, and in accordance with rules and reg-
ulations prescribed by the Commission, the is-
suer shall file with the Commission, and trans-
mit to all holders of record of securities of the 
issuer who would be entitled to vote at a meet-
ing for election of directors, information sub-
stantially equivalent to the information which 
would be required by subsection (a) or (c) of this 
section to be transmitted if such person or per-
sons were nominees for election as directors at 
a meeting of such security holders. 

(g) Filing fees 

(1)(A) At the time of filing such preliminary 
proxy solicitation material as the Commission 
may require by rule pursuant to subsection (a) 
of this section that concerns an acquisition, 
merger, consolidation, or proposed sale or other 
disposition of substantially all the assets of a 
company, the person making such filing, other 
than a company registered under the Invest-
ment Company Act of 1940 [15 U.S.C. 80a–1 et 
seq.], shall pay to the Commission the following 
fees: 

(i) for preliminary proxy solicitation mate-
rial involving an acquisition, merger, or con-
solidation, if there is a proposed payment of 
cash or transfer of securities or property to 
shareholders, a fee at a rate that, subject to 
paragraphs (5) and (6), is equal to $92 per 
$1,000,000 of such proposed payment, or of the 
value of such securities or other property pro-
posed to be transferred; and 

(ii) for preliminary proxy solicitation mate-
rial involving a proposed sale or other disposi-
tion of substantially all of the assets of a com-
pany, a fee at a rate that, subject to para-
graphs (5) and (6), is equal to $92 per $1,000,000 
of the cash or of the value of any securities or 
other property proposed to be received upon 
such sale or disposition. 

(B) The fee imposed under subparagraph (A) 
shall be reduced with respect to securities in an 
amount equal to any fee paid to the Commission 
with respect to such securities in connection 
with the proposed transaction under section 
77f(b) of this title, or the fee paid under that sec-
tion shall be reduced in an amount equal to the 
fee paid to the Commission in connection with 
such transaction under this subsection. Where 
two or more companies involved in an acquisi-
tion, merger, consolidation, sale, or other dis-
position of substantially all the assets of a com-
pany must file such proxy material with the 
Commission, each shall pay a proportionate 
share of such fee. 

(2) At the time of filing such preliminary in-
formation statement as the Commission may re-

quire by rule pursuant to subsection (c) of this 
section, the issuer shall pay to the Commission 
the same fee as required for preliminary proxy 
solicitation material under paragraph (1) of this 
subsection. 

(3) At the time of filing such statement as the 
Commission may require by rule pursuant to 
subsection (d)(1) of this section, the person mak-
ing the filing shall pay to the Commission a fee 
at a rate that, subject to paragraphs (5) and (6), 
is equal to $92 per $1,000,000 of the aggregate 
amount of cash or of the value of securities or 
other property proposed to be offered. The fee 
shall be reduced with respect to securities in an 
amount equal to any fee paid with respect to 
such securities in connection with the proposed 
transaction under section 6(b) of the Securities 
Act of 1933 (15 U.S.C. 77f(b)), or the fee paid 
under that section shall be reduced in an 
amount equal to the fee paid to the Commission 
in connection with such transaction under this 
subsection. 

(4) OFFSETTING COLLECTIONS.—Fees collected 
pursuant to this subsection for any fiscal year 
shall be deposited and credited as offsetting col-
lections to the account providing appropriations 
to the Commission, and, except as provided in 
paragraph (9), shall not be collected for any fis-
cal year except to the extent provided in ad-
vance in appropriation Acts. No fees collected 
pursuant to this subsection for fiscal year 2002 
or any succeeding fiscal year shall be deposited 
and credited as general revenue of the Treasury. 

(5) ANNUAL ADJUSTMENT.—For each of the fis-
cal years 2003 through 2011, the Commission 
shall by order adjust each of the rates required 
by paragraphs (1) and (3) for such fiscal year to 
a rate that is equal to the rate (expressed in dol-
lars per million) that is applicable under section 
6(b) of the Securities Act of 1933 [15 U.S.C. 77f(b)] 
for such fiscal year. 

(6) FINAL RATE ADJUSTMENT.—For fiscal year 
2012 and all of the succeeding fiscal years, the 
Commission shall by order adjust each of the 
rates required by paragraphs (1) and (3) for all of 
such fiscal years to a rate that is equal to the 
rate (expressed in dollars per million) that is ap-
plicable under section 6(b) of the Securities Act 
of 1933 [15 U.S.C. 77f(b)] for all of such fiscal 
years. 

(7) PRO RATA APPLICATION.—The rates per 
$1,000,000 required by this subsection shall be ap-
plied pro rata to amounts and balances of less 
than $1,000,000. 

(8) REVIEW AND EFFECTIVE DATE.—In exercising 
its authority under this subsection, the Commis-
sion shall not be required to comply with the 
provisions of section 553 of title 5. An adjusted 
rate prescribed under paragraph (5) or (6) and 
published under paragraph (10) shall not be sub-
ject to judicial review. Subject to paragraphs (4) 
and (9)— 

(A) an adjusted rate prescribed under para-
graph (5) shall take effect on the later of— 

(i) the first day of the fiscal year to which 
such rate applies; or 

(ii) five days after the date on which a reg-
ular appropriation to the Commission for 
such fiscal year is enacted; and 

(B) an adjusted rate prescribed under para-
graph (6) shall take effect on the later of— 
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(i) the first day of fiscal year 2012; or 
(ii) five days after the date on which a reg-

ular appropriation to the Commission for 
fiscal year 2012 is enacted. 

(9) LAPSE OF APPROPRIATION.—If on the first 
day of a fiscal year a regular appropriation to 
the Commission has not been enacted, the Com-
mission shall continue to collect fees (as offset-
ting collections) under this subsection at the 
rate in effect during the preceding fiscal year, 
until 5 days after the date such a regular appro-
priation is enacted. 

(10) PUBLICATION.—The rate applicable under 
this subsection for each fiscal year is published 
pursuant to section 6(b)(10) of the Securities Act 
of 1933 [15 U.S.C. 77f(b)(10)]. 

(11) Notwithstanding any other provision of 
law, the Commission may impose fees, charges, 
or prices for matters not involving any acquisi-
tion, merger, consolidation, sale, or other dis-
position of assets described in this subsection, 
as authorized by section 9701 of title 31, or other-
wise. 

(h) Proxy solicitations and tender offers in con-
nection with limited partnership rollup 
transactions 

(1) Proxy rules to contain special provisions 

It shall be unlawful for any person to solicit 
any proxy, consent, or authorization concern-
ing a limited partnership rollup transaction, 
or to make any tender offer in furtherance of 
a limited partnership rollup transaction, un-
less such transaction is conducted in accord-
ance with rules prescribed by the Commission 
under subsections (a) and (d) of this section as 
required by this subsection. Such rules shall— 

(A) permit any holder of a security that is 
the subject of the proposed limited partner-
ship rollup transaction to engage in prelimi-
nary communications for the purpose of de-
termining whether to solicit proxies, con-
sents, or authorizations in opposition to the 
proposed limited partnership rollup trans-
action, without regard to whether any such 
communication would otherwise be consid-
ered a solicitation of proxies, and without 
being required to file soliciting material 
with the Commission prior to making that 
determination, except that— 

(i) nothing in this subparagraph shall be 
construed to limit the application of any 
provision of this chapter prohibiting, or 
reasonably designed to prevent, fraudu-
lent, deceptive, or manipulative acts or 
practices under this chapter; and 

(ii) any holder of not less than 5 percent 
of the outstanding securities that are the 
subject of the proposed limited partnership 
rollup transaction who engages in the 
business of buying and selling limited 
partnership interests in the secondary 
market shall be required to disclose such 
ownership interests and any potential con-
flicts of interests in such preliminary com-
munications; 

(B) require the issuer to provide to holders 
of the securities that are the subject of the 
limited partnership rollup transaction such 
list of the holders of the issuer’s securities 

as the Commission may determine in such 
form and subject to such terms and condi-
tions as the Commission may specify; 

(C) prohibit compensating any person so-
liciting proxies, consents, or authorizations 
directly from security holders concerning 
such a limited partnership rollup trans-
action— 

(i) on the basis of whether the solicited 
proxy, consent, or authorization either ap-
proves or disapproves the proposed limited 
partnership rollup transaction; or 

(ii) contingent on the approval, dis-
approval, or completion of the limited 
partnership rollup transaction; 

(D) set forth disclosure requirements for 
soliciting material distributed in connection 
with a limited partnership rollup trans-
action, including requirements for clear, 
concise, and comprehensible disclosure with 
respect to— 

(i) any changes in the business plan, vot-
ing rights, form of ownership interest, or 
the compensation of the general partner in 
the proposed limited partnership rollup 
transaction from each of the original lim-
ited partnerships; 

(ii) the conflicts of interest, if any, of 
the general partner; 

(iii) whether it is expected that there 
will be a significant difference between the 
exchange values of the limited partner-
ships and the trading price of the securi-
ties to be issued in the limited partnership 
rollup transaction; 

(iv) the valuation of the limited partner-
ships and the method used to determine 
the value of the interests of the limited 
partners to be exchanged for the securities 
in the limited partnership rollup trans-
action; 

(v) the differing risks and effects of the 
limited partnership rollup transaction for 
investors in different limited partnerships 
proposed to be included, and the risks and 
effects of completing the limited partner-
ship rollup transaction with less than all 
limited partnerships; 

(vi) the statement by the general partner 
required under subparagraph (E); 

(vii) such other matters deemed nec-
essary or appropriate by the Commission; 

(E) require a statement by the general 
partner as to whether the proposed limited 
partnership rollup transaction is fair or un-
fair to investors in each limited partnership, 
a discussion of the basis for that conclusion, 
and an evaluation and a description by the 
general partner of alternatives to the lim-
ited partnership rollup transaction, such as 
liquidation; 

(F) provide that, if the general partner or 
sponsor has obtained any opinion (other 
than an opinion of counsel), appraisal, or re-
port that is prepared by an outside party and 
that is materially related to the limited 
partnership rollup transaction, such solicit-
ing materials shall contain or be accom-
panied by clear, concise, and comprehensible 
disclosure with respect to— 
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(i) the analysis of the transaction, scope 
of review, preparation of the opinion, and 
basis for and methods of arriving at con-
clusions, and any representations and un-
dertakings with respect thereto; 

(ii) the identity and qualifications of the 
person who prepared the opinion, the 
method of selection of such person, and 
any material past, existing, or con-
templated relationships between the per-
son or any of its affiliates and the general 
partner, sponsor, successor, or any other 
affiliate; 

(iii) any compensation of the preparer of 
such opinion, appraisal, or report that is 
contingent on the transaction’s approval 
or completion; and 

(iv) any limitations imposed by the is-
suer on the access afforded to such pre-
parer to the issuer’s personnel, premises, 
and relevant books and records; 

(G) provide that, if the general partner or 
sponsor has obtained any opinion, appraisal, 
or report as described in subparagraph (F) 
from any person whose compensation is con-
tingent on the transaction’s approval or 
completion or who has not been given access 
by the issuer to its personnel and premises 
and relevant books and records, the general 
partner or sponsor shall state the reasons 
therefor; 

(H) provide that, if the general partner or 
sponsor has not obtained any opinion on the 
fairness of the proposed limited partnership 
rollup transaction to investors in each of the 
affected partnerships, such soliciting mate-
rials shall contain or be accompanied by a 
statement of such partner’s or sponsor’s rea-
sons for concluding that such an opinion is 
not necessary in order to permit the limited 
partners to make an informed decision on 
the proposed transaction; 

(I) require that the soliciting material in-
clude a clear, concise, and comprehensible 
summary of the limited partnership rollup 
transaction (including a summary of the 
matters referred to in clauses (i) through 
(vii) of subparagraph (D) and a summary of 
the matter referred to in subparagraphs (F), 
(G), and (H)), with the risks of the limited 
partnership rollup transaction set forth 
prominently in the fore part thereof; 

(J) provide that any solicitation or offer-
ing period with respect to any proxy solici-
tation, tender offer, or information state-
ment in a limited partnership rollup trans-
action shall be for not less than the lesser of 
60 calendar days or the maximum number of 
days permitted under applicable State law; 
and 

(K) contain such other provisions as the 
Commission determines to be necessary or 
appropriate for the protection of investors in 
limited partnership rollup transactions. 

(2) Exemptions 

The Commission may, consistent with the 
public interest, the protection of investors, 
and the purposes of this chapter, exempt by 
rule or order any security or class of securi-
ties, any transaction or class of transactions, 

or any person or class of persons, in whole or 
in part, conditionally or unconditionally, from 
the requirements imposed pursuant to para-
graph (1) or from the definition contained in 
paragraph (4). 

(3) Effect on Commission authority 

Nothing in this subsection limits the author-
ity of the Commission under subsection (a) or 
(d) of this section or any other provision of 
this chapter or precludes the Commission from 
imposing, under subsection (a) or (d) of this 
section or any other provision of this chapter, 
a remedy or procedure required to be imposed 
under this subsection. 

(4) ‘‘Limited partnership rollup transaction’’ 
defined 

Except as provided in paragraph (5), as used 
in this subsection, the term ‘‘limited partner-
ship rollup transaction’’ means a transaction 
involving the combination or reorganization 
of one or more limited partnerships, directly 
or indirectly, in which— 

(A) some or all of the investors in any of 
such limited partnerships will receive new 
securities, or securities in another entity, 
that will be reported under a transaction re-
porting plan declared effective before De-
cember 17, 1993, by the Commission under 
section 78k–1 of this title; 

(B) any of the investors’ limited partner-
ship securities are not, as of the date of fil-
ing, reported under a transaction reporting 
plan declared effective before December 17, 
1993, by the Commission under section 78k–1 
of this title; 

(C) investors in any of the limited partner-
ships involved in the transaction are subject 
to a significant adverse change with respect 
to voting rights, the term of existence of the 
entity, management compensation, or in-
vestment objectives; and 

(D) any of such investors are not provided 
an option to receive or retain a security 
under substantially the same terms and con-
ditions as the original issue. 

(5) Exclusions from definition 

Notwithstanding paragraph (4), the term 
‘‘limited partnership rollup transaction’’ does 
not include— 

(A) a transaction that involves only a lim-
ited partnership or partnerships having an 
operating policy or practice of retaining 
cash available for distribution and reinvest-
ing proceeds from the sale, financing, or refi-
nancing of assets in accordance with such 
criteria as the Commission determines ap-
propriate; 

(B) a transaction involving only limited 
partnerships wherein the interests of the 
limited partners are repurchased, recalled, 
or exchanged in accordance with the terms 
of the preexisting limited partnership agree-
ments for securities in an operating com-
pany specifically identified at the time of 
the formation of the original limited part-
nership; 

(C) a transaction in which the securities to 
be issued or exchanged are not required to be 
and are not registered under the Securities 
Act of 1933 [15 U.S.C. 77a et seq.]; 
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(D) a transaction that involves only issu-
ers that are not required to register or re-
port under section 78l of this title, both be-
fore and after the transaction; 

(E) a transaction, except as the Commis-
sion may otherwise provide by rule for the 
protection of investors, involving the combi-
nation or reorganization of one or more lim-
ited partnerships in which a non-affiliated 
party succeeds to the interests of a general 
partner or sponsor, if— 

(i) such action is approved by not less 
than 662⁄3 percent of the outstanding units 
of each of the participating limited part-
nerships; and 

(ii) as a result of the transaction, the ex-
isting general partners will receive only 
compensation to which they are entitled 
as expressly provided for in the preexisting 
limited partnership agreements; or 

(F) a transaction, except as the Commis-
sion may otherwise provide by rule for the 
protection of investors, in which the securi-
ties offered to investors are securities of an-
other entity that are reported under a trans-
action reporting plan declared effective be-
fore December 17, 1993, by the Commission 
under section 78k–1 of this title, if— 

(i) such other entity was formed, and 
such class of securities was reported and 
regularly traded, not less than 12 months 
before the date on which soliciting mate-
rial is mailed to investors; and 

(ii) the securities of that entity issued to 
investors in the transaction do not exceed 
20 percent of the total outstanding securi-
ties of the entity, exclusive of any securi-
ties of such class held by or for the ac-
count of the entity or a subsidiary of the 
entity. 

(June 6, 1934, ch. 404, title I, § 14, 48 Stat. 895; 
Pub. L. 88–467, § 5, Aug. 20, 1964, 78 Stat. 569; Pub. 
L. 90–439, § 3, July 29, 1968, 82 Stat. 455; Pub. L. 
91–567, §§ 3–5, Dec. 22, 1970, 84 Stat. 1497; Pub. L. 
98–38, § 2(b), June 6, 1983, 97 Stat. 205; Pub. L. 
99–222, § 2, Dec. 28, 1985, 99 Stat. 1737; Pub. L. 
101–550, title III, § 302, Nov. 15, 1990, 104 Stat. 2721; 
Pub. L. 103–202, title III, § 302(a), Dec. 17, 1993, 107 
Stat. 2359; Pub. L. 105–353, title III, § 301(b)(7), 
Nov. 3, 1998, 112 Stat. 3236; Pub. L. 107–123, § 6, 
Jan. 16, 2002, 115 Stat. 2396.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (b) and (h)(1)(A), 

(2), (3), was in the original ‘‘this title’’. See References 

in Text note set out under section 78a of this title. 
The Investment Company Act of 1940, referred to in 

subsecs. (b)(1), (c), (d)(1), and (g)(1)(A), is title I of act 

Aug. 22, 1940, ch. 686, 54 Stat. 789, as amended, which is 

classified generally to subchapter I (§ 80a–1 et seq.) of 

chapter 2D of this title. For complete classification of 

this Act to the Code, see section 80a–51 of this title and 

Tables. 
The Securities Act of 1933, referred to in subsec. 

(h)(5)(C), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, 

as amended, which is classified generally to subchapter 

I (§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

AMENDMENTS 

2002—Subsec. (g)(1)(A)(i), (ii), (3). Pub. L. 107–123, 

§ 6(1), substituted ‘‘a fee at a rate that, subject to para-

graphs (5) and (6), is equal to $92 per $1,000,000 of’’ for 

‘‘a fee of 1⁄50 of 1 per centum of’’. 

Subsec. (g)(4) to (11). Pub. L. 107–123, § 6(2), (3), added 

pars. (4) to (10) and redesignated former par. (4) as (11). 

1998—Subsec. (g)(4). Pub. L. 105–353 substituted ‘‘con-

solidation, sale,’’ for ‘‘consolidation sale,’’. 

1993—Subsec. (h). Pub. L. 103–202 added subsec. (h). 

1990—Subsec. (b)(1). Pub. L. 101–550, § 302(a), sub-

stituted ‘‘section 78l of this title, or any security issued 

by an investment company registered under the Invest-

ment Company Act of 1940,’’ for ‘‘section 78l of this 

title’’ and ‘‘authorization, or information statement’’ 

for ‘‘or authorization’’. 

Subsec. (c). Pub. L. 101–550, § 302(b), substituted ‘‘title, 

or a security issued by an investment company reg-

istered under the Investment Company Act of 1940,’’ for 

‘‘title’’. 

1985—Subsec. (b). Pub. L. 99–222 designated existing 

provision as par. (1), inserted ‘‘or any bank, associa-

tion, or other entity that exercises fiduciary powers,’’ 

after ‘‘under this chapter,’’, and added par. (2). 

1983—Subsec. (g). Pub. L. 98–38 added subsec. (g). 

1970—Subsec. (d)(1). Pub. L. 91–567, § 3, included equity 

securities of an insurance company which would have 

been required to be registered except for the exemption 

contained in section 78l(g)(2)(G) of this title, and sub-

stituted ‘‘5 per centum’’ for ‘‘10 per centum’’. 

Subsec. (d)(8). Pub. L. 91–567, § 4, struck out cl. (A) 

which excluded offers for, or invitations for tenders of, 

securities proposed to be made by means of a registra-

tion statement under the Securities Act of 1933, and re-

designated cls. (B) to (D) as (A) to (C), respectively. 

Subsec. (e). Pub. L. 91–567, § 5, inserted provisions re-

quiring the Commission, for the purposes of the sub-

section, by rules and regulations to define, and pre-

scribe means reasonably designed to prevent, such acts 

and practices as are fraudulent, deceptive, or manipula-

tive. 

1968—Subsecs. (d) to (f). Pub. L. 90–439 added subsecs. 

(d) to (f). 

1964—Subsec. (a). Pub. L. 88–467, § 5(a), substituted 

provisions which make it unlawful for any person, in 

contravention of the Commission’s rules and regula-

tions, to solicit, or to permit the use of his name to so-

licit, proxies in respect of any security registered pur-

suant to section 78l of this title for former provisions 

which limited the Commission’s rulemaking authority 

to proxies relating to securities listed and registered on 

a national securities exchange. 

Subsec. (b). Pub. L. 88–467, § 5(b), substituted provi-

sions which make it unlawful for members of a national 

securities exchange and brokers and dealers registered 

under this chapter, in contravention of such rules as 

may be prescribed by the Commission, to give, or to re-

frain from giving proxies, consents, and other author-

izations in respect of any security registered under sec-

tion 78l of this title carried for the account of cus-

tomers for former provisions which limited the Com-

mission’s rulemaking authority only to the giving of 

proxies in respect to listed securities carried for the ac-

count of customers by members of the national securi-

ties exchanges and by brokers or dealers who conduct 

business through the medium of an exchange member, 

and deleted the reference to brokers and dealers who 

transacted business through the medium of an ex-

change member as being now covered by brokers and 

dealers registered under this chapter. 

Subsec. (c). Pub. L. 88–467, § 5(c), added subsec. (c). 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–123 effective Oct. 1, 2001, 

except that authorities provided by subsec. (g)(9) of this 

section to not apply until Oct. 1, 2002, see section 11 of 

Pub. L. 107–123, set out as a note under section 78ee of 

this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 303 of Pub. L. 101–550 provided that: ‘‘The 

amendments made by section 302 of this title [amend-
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ing this section] shall take effect upon the expiration 

of 180 days after the date of enactment of this Act [Nov. 

15, 1990].’’ 

EFFECTIVE DATE OF 1985 AMENDMENT 

Section 3 of Pub. L. 99–222 provided that: ‘‘The 

amendments made by this Act [amending this section] 

shall become effective one year after the date of enact-

ment of this Act [Dec. 28, 1985].’’ 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

REGULATIONS 

Section 302(b) of Pub. L. 103–202 provided that: ‘‘The 

Securities and Exchange Commission shall conduct 

rulemaking proceedings and prescribe final regulations 

under the Securities Act of 1933 [15 U.S.C. 77a et seq.] 

and the Securities Exchange Act of 1934 [15 U.S.C. 78a 

et seq.] to implement the requirements of section 14(h) 

of the Securities Exchange Act of 1934 [15 U.S.C. 

78n(h)], as amended by subsection (a), and such regula-

tions shall become effective not later than 12 months 

after the date of enactment of this Act [Dec. 17, 1993].’’ 

CONSTRUCTION OF 1993 AMENDMENT 

Amendment by Pub. L. 103–202 not to limit authority 

of Securities and Exchange Commission, a registered 

securities association, or a national securities ex-

change under any provision of this chapter or preclude 

the Commission or such association or exchange from 

imposing a remedy or procedure required to be imposed 

under such amendment, see section 304(b) of Pub. L. 

103–202, set out in an Effective Date of 1993 Amendment 

note under section 78f of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

STUDY AND REPORT ON SHAREHOLDER ACCESS TO 

PROXY STATEMENTS 

Pub. L. 104–290, title V, § 510(b), Oct. 11, 1996, 110 Stat. 

3450, provided that: 

‘‘(1) STUDY.—The Commission shall conduct a study 

of— 

‘‘(A) whether shareholder access to proxy state-

ments pursuant to section 14 of the Securities Ex-

change Act of 1934 [15 U.S.C. 78n] has been impaired 

by recent statutory, judicial, or regulatory changes; 

and 

‘‘(B) the ability of shareholders to have proposals 

relating to corporate practices and social issues in-

cluded as part of proxy statements. 

‘‘(2) REPORT.—Not later than 1 year after the date of 

enactment of this Act [Oct. 11, 1996], the Commission 

shall submit a report to the Congress on the results of 

the study conducted under paragraph (1), together with 

any recommendations for regulatory or legislative 

changes that it considers necessary to improve share-

holder access to proxy statements.’’ 

EVALUATION OF FAIRNESS OPINION PREPARATION, 

DISCLOSURE, AND USE 

Section 302(c) of Pub. L. 103–202 provided that: 

‘‘(1) EVALUATION REQUIRED.—The Comptroller General 

of the United States shall, within 18 months after the 

date of enactment of this Act [Dec. 17, 1993], conduct a 

study of— 

‘‘(A) the use of fairness opinions in limited partner-

ship rollup transactions; 

‘‘(B) the standards which preparers use in making 

determinations of fairness; 

‘‘(C) the scope of review, quality of analysis, quali-

fications and methods of selection of preparers, costs 

of preparation, and any limitations imposed by issu-

ers on such preparers; 
‘‘(D) the nature and quality of disclosures provided 

with respect to such opinions; 
‘‘(E) any conflicts of interest with respect to the 

preparation of such opinions; and 
‘‘(F) the usefulness of such opinions to limited part-

ners. 
‘‘(2) REPORT REQUIRED.—Not later than the end of the 

18-month period referred to in paragraph (1), the Comp-

troller General of the United States shall submit to the 

Congress a report on the evaluation required by para-

graph (1).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77f, 78c, 78f, 78l, 

78o, 78o–3, 78hh of this title. 

§ 78o. Registration and regulation of brokers and 
dealers 

(a) Registration of all persons utilizing exchange 
facilities to effect transactions; exemptions 

(1) It shall be unlawful for any broker or deal-
er which is either a person other than a natural 
person or a natural person not associated with a 
broker or dealer which is a person other than a 
natural person (other than such a broker or 
dealer whose business is exclusively intrastate 
and who does not make use of any facility of a 
national securities exchange) to make use of the 
mails or any means or instrumentality of inter-
state commerce to effect any transactions in, or 
to induce or attempt to induce the purchase or 
sale of, any security (other than an exempted se-
curity or commercial paper, bankers’ accept-
ances, or commercial bills) unless such broker 
or dealer is registered in accordance with sub-
section (b) of this section. 

(2) The Commission, by rule or order, as it 
deems consistent with the public interest and 
the protection of investors, may conditionally 
or unconditionally exempt from paragraph (1) of 
this subsection any broker or dealer or class of 
brokers or dealers specified in such rule or 
order. 

(b) Manner of registration of brokers and dealers 

(1) A broker or dealer may be registered by fil-
ing with the Commission an application for reg-
istration in such form and containing such in-
formation and documents concerning such 
broker or dealer and any persons associated with 
such broker or dealer as the Commission, by 
rule, may prescribe as necessary or appropriate 
in the public interest or for the protection of in-
vestors. Within forty-five days of the date of the 
filing of such application (or within such longer 
period as to which the applicant consents), the 
Commission shall— 

(A) by order grant registration, or 
(B) institute proceedings to determine 

whether registration should be denied. Such 
proceedings shall include notice of the grounds 
for denial under consideration and oppor-
tunity for hearing and shall be concluded 
within one hundred twenty days of the date of 
the filing of the application for registration. 
At the conclusion of such proceedings, the 
Commission, by order, shall grant or deny 
such registration. The order granting registra-
tion shall not be effective until such broker or 
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dealer has become a member of a registered se-
curities association, or until such broker or 
dealer has become a member of a national se-
curities exchange if such broker or dealer ef-
fects transactions solely on that exchange, un-
less the Commission has exempted such broker 
or dealer, by rule or order, from such member-
ship. The Commission may extend the time for 
conclusion of such proceedings for up to nine-
ty days if it finds good cause for such exten-
sion and publishes its reasons for so finding or 
for such longer period as to which the appli-
cant consents. 

The Commission shall grant such registration if 
the Commission finds that the requirements of 
this section are satisfied. The Commission shall 
deny such registration if it does not make such 
a finding or if it finds that if the applicant were 
so registered, its registration would be subject 
to suspension or revocation under paragraph (4) 
of this subsection. 

(2)(A) An application for registration of a 
broker or dealer to be formed or organized may 
be made by a broker or dealer to which the 
broker or dealer to be formed or organized is to 
be the successor. Such application, in such form 
as the Commission, by rule, may prescribe, shall 
contain such information and documents con-
cerning the applicant, the successor, and any 
persons associated with the applicant or the suc-
cessor, as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors. The 
grant or denial of registration to such an appli-
cant shall be in accordance with the procedures 
set forth in paragraph (1) of this subsection. If 
the Commission grants such registration, the 
registration shall terminate on the forty-fifth 
day after the effective date thereof, unless prior 
thereto the successor shall, in accordance with 
such rules and regulations as the Commission 
may prescribe, adopt the application for reg-
istration as its own. 

(B) Any person who is a broker or dealer solely 
by reason of acting as a municipal securities 
dealer or municipal securities broker, who so 
acts through a separately identifiable depart-
ment or division, and who so acted in such a 
manner on June 4, 1975, may, in accordance with 
such terms and conditions as the Commission, 
by rule, prescribes as necessary and appropriate 
in the public interest and for the protection of 
investors, register such separately identifiable 
department or division in accordance with this 
subsection. If any such department or division is 
so registered, the department or division and 
not such person himself shall be the broker or 
dealer for purposes of this chapter. 

(C) Within six months of the date of the grant-
ing of registration to a broker or dealer, the 
Commission, or upon the authorization and di-
rection of the Commission, a registered securi-
ties association or national securities exchange 
of which such broker or dealer is a member, 
shall conduct an inspection of the broker or 
dealer to determine whether it is operating in 
conformity with the provisions of this chapter 
and the rules and regulations thereunder: Pro-

vided, however, That the Commission may delay 
such inspection of any class of brokers or deal-
ers for a period not to exceed six months. 

(3) Any provision of this chapter (other than 
section 78e of this title and subsection (a) of this 
section) which prohibits any act, practice, or 
course of business if the mails or any means or 
instrumentality of interstate commerce is used 
in connection therewith shall also prohibit any 
such act, practice, or course of business by any 
registered broker or dealer or any person acting 
on behalf of such a broker or dealer, irrespective 
of any use of the mails or any means or instru-
mentality of interstate commerce in connection 
therewith. 

(4) The Commission, by order, shall censure, 
place limitations on the activities, functions, or 
operations of, suspend for a period not exceeding 
twelve months, or revoke the registration of any 
broker or dealer if it finds, on the record after 
notice and opportunity for hearing, that such 
censure, placing of limitations, suspension, or 
revocation is in the public interest and that 
such broker or dealer, whether prior or subse-
quent to becoming such, or any person associ-
ated with such broker or dealer, whether prior 
or subsequent to becoming so associated— 

(A) has willfully made or caused to be made 
in any application for registration or report 
required to be filed with the Commission or 
with any other appropriate regulatory agency 
under this chapter, or in any proceeding before 
the Commission with respect to registration, 
any statement which was at the time and in 
the light of the circumstances under which it 
was made false or misleading with respect to 
any material fact, or has omitted to state in 
any such application or report any material 
fact which is required to be stated therein. 

(B) has been convicted within ten years pre-
ceding the filing of any application for reg-
istration or at any time thereafter of any fel-
ony or misdemeanor or of a substantially 
equivalent crime by a foreign court of com-
petent jurisdiction which the Commission 
finds— 

(i) involves the purchase or sale of any se-
curity, the taking of a false oath, the mak-
ing of a false report, bribery, perjury, bur-
glary, any substantially equivalent activity 
however denominated by the laws of the rel-
evant foreign government, or conspiracy to 
commit any such offense; 

(ii) arises out of the conduct of the busi-
ness of a broker, dealer, municipal securities 
dealer, government securities broker, gov-
ernment securities dealer, investment ad-
viser, bank, insurance company, fiduciary, 
transfer agent, foreign person performing a 
function substantially equivalent to any of 
the above, or entity or person required to be 
registered under the Commodity Exchange 
Act (7 U.S.C. 1 et seq.) or any substantially 
equivalent foreign statute or regulation; 

(iii) involves the larceny, theft, robbery, 
extortion, forgery, counterfeiting, fraudu-
lent concealment, embezzlement, fraudulent 
conversion, or misappropriation of funds, or 
securities, or substantially equivalent activ-
ity however denominated by the laws of the 
relevant foreign government; or 

(iv) involves the violation of section 152, 
1341, 1342, or 1343 or chapter 25 or 47 of title 
18 or a violation of a substantially equiva-
lent foreign statute. 
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(C) is permanently or temporarily enjoined 
by order, judgment, or decree of any court of 
competent jurisdiction from acting as an in-
vestment adviser, underwriter, broker, dealer, 
municipal securities dealer, government secu-
rities broker, government securities dealer, 
transfer agent, foreign person performing a 
function substantially equivalent to any of 
the above, or entity or person required to be 
registered under the Commodity Exchange Act 
or any substantially equivalent foreign stat-
ute or regulation, or as an affiliated person or 
employee of any investment company, bank, 
insurance company, foreign entity substan-
tially equivalent to any of the above, or entity 
or person required to be registered under the 
Commodity Exchange Act or any substan-
tially equivalent foreign statute or regulation, 
or from engaging in or continuing any conduct 
or practice in connection with any such activ-
ity, or in connection with the purchase or sale 
of any security. 

(D) has willfully violated any provision of 
the Securities Act of 1933 [15 U.S.C. 77a et 
seq.], the Investment Advisers Act of 1940 [15 
U.S.C. 80b–1 et seq.], the Investment Company 
Act of 1940 [15 U.S.C. 80a–1 et seq.], the Com-
modity Exchange Act, this chapter, the rules 
or regulations under any of such statutes, or 
the rules of the Municipal Securities Rule-
making Board, or is unable to comply with 
any such provision. 

(E) has willfully aided, abetted, counseled, 
commanded, induced, or procured the viola-
tion by any other person of any provision of 
the Securities Act of 1933, the Investment Ad-
visers Act of 1940, the Investment Company 
Act of 1940, the Commodity Exchange Act, this 
chapter, the rules or regulations under any of 
such statutes, or the rules of the Municipal 
Securities Rulemaking Board, or has failed 
reasonably to supervise, with a view to pre-
venting violations of the provisions of such 
statutes, rules, and regulations, another per-
son who commits such a violation, if such 
other person is subject to his supervision. For 
the purposes of this subparagraph (E) no per-
son shall be deemed to have failed reasonably 
to supervise any other person, if— 

(i) there have been established procedures, 
and a system for applying such procedures, 
which would reasonably be expected to pre-
vent and detect, insofar as practicable, any 
such violation by such other person, and 

(ii) such person has reasonably discharged 
the duties and obligations incumbent upon 
him by reason of such procedures and system 
without reasonable cause to believe that 
such procedures and system were not being 
complied with. 

(F) is subject to an order of the Commission 
entered pursuant to paragraph (6) of this sub-
section (b) barring or suspending the right of 
such person to be associated with a broker or 
dealer. 

(G) has been found by a foreign financial reg-
ulatory authority to have— 

(i) made or caused to be made in any appli-
cation for registration or report required to 
be filed with a foreign financial regulatory 
authority, or in any proceeding before a for-

eign financial regulatory authority with re-
spect to registration, any statement that 
was at the time and in the light of the cir-
cumstances under which it was made false or 
misleading with respect to any material 
fact, or has omitted to state in any applica-
tion or report to the foreign financial regu-
latory authority any material fact that is 
required to be stated therein; 

(ii) violated any foreign statute or regula-
tion regarding transactions in securities, or 
contracts of sale of a commodity for future 
delivery, traded on or subject to the rules of 
a contract market or any board of trade; 

(iii) aided, abetted, counseled, commanded, 
induced, or procured the violation by any 
person of any provision of any statutory pro-
visions enacted by a foreign government, or 
rules or regulations thereunder, empowering 
a foreign financial regulatory authority re-
garding transactions in securities, or con-
tracts of sale of a commodity for future de-
livery, traded on or subject to the rules of a 
contract market or any board of trade, or 
has been found, by a foreign financial regu-
latory authority, to have failed reasonably 
to supervise, with a view to preventing vio-
lations of such statutory provisions, rules, 
and regulations, another person who com-
mits such a violation, if such other person is 
subject to his supervision. 

(5) Pending final determination whether any 
registration under this subsection shall be re-
voked, the Commission, by order, may suspend 
such registration, if such suspension appears to 
the Commission, after notice and opportunity 
for hearing, to be necessary or appropriate in 
the public interest or for the protection of inves-
tors. Any registered broker or dealer may, upon 
such terms and conditions as the Commission 
deems necessary or appropriate in the public in-
terest or for the protection of investors, with-
draw from registration by filing a written notice 
of withdrawal with the Commission. If the Com-
mission finds that any registered broker or deal-
er is no longer in existence or has ceased to do 
business as a broker or dealer, the Commission, 
by order, shall cancel the registration of such 
broker or dealer. 

(6)(A) With respect to any person who is asso-
ciated, who is seeking to become associated, or, 
at the time of the alleged misconduct, who was 
associated or was seeking to become associated 
with a broker or dealer, or any person partici-
pating, or, at the time of the alleged mis-
conduct, who was participating, in an offering of 
any penny stock, the Commission, by order, 
shall censure, place limitations on the activities 
or functions of such person, or suspend for a pe-
riod not exceeding 12 months, or bar such person 
from being associated with a broker or dealer, or 
from participating in an offering of penny stock, 
if the Commission finds, on the record after no-
tice and opportunity for a hearing, that such 
censure, placing of limitations, suspension, or 
bar is in the public interest and that such per-
son— 

(i) has committed or omitted any act or 
omission enumerated in subparagraph (A), (D), 
or (E) of paragraph (4) of this subsection; 

(ii) has been convicted of any offense speci-
fied in subparagraph (B) of such paragraph (4) 
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1 So in original. The word ‘‘or’’ probably should not appear. 

within 10 years of the commencement of the 
proceedings under this paragraph; or 

(iii) is enjoined from any action, conduct, or 
practice specified in subparagraph (C) of such 
paragraph (4). 

(B) It shall be unlawful— 
(i) for any person as to whom an order under 

subparagraph (A) is in effect, without the con-
sent of the Commission, willfully to become, 
or to be, associated with a broker or dealer in 
contravention of such order, or to participate 
in an offering of penny stock in contravention 
of such order; 

(ii) for any broker or dealer to permit such 
a person, without the consent of the Commis-
sion, to become or remain, a person associated 
with the broker or dealer in contravention of 
such order, if such broker or dealer knew, or in 
the exercise of reasonable care should have 
known, of such order; or 

(iii) for any broker or dealer to permit such 
a person, without the consent of the Commis-
sion, to participate in an offering of penny 
stock in contravention of such order, if such 
broker or dealer knew, or in the exercise of 
reasonable care should have known, of such 
order and of such participation. 

(C) For purposes of this paragraph, the term 
‘‘person participating in an offering of penny 
stock’’ includes any person acting as any pro-
moter, finder, consultant, agent, or other person 
who engages in activities with a broker, dealer, 
or issuer for purposes of the issuance or trading 
in any penny stock, or inducing or attempting 
to induce the purchase or sale of any penny 
stock. The Commission may, by rule or regula-
tion, define such term to include other activi-
ties, and may, by rule, regulation, or order, ex-
empt any person or class of persons, in whole or 
in part, conditionally or unconditionally, from 
such term. 

(7) No registered broker or dealer or govern-
ment securities broker or government securities 
dealer registered (or required to register) under 
section 78o–5(a)(1)(A) of this title shall effect 
any transaction in, or induce the purchase or 
sale of, any security unless such broker or deal-
er meets such standards of operational capabil-
ity and such broker or dealer and all natural 
persons associated with such broker or dealer 
meet such standards of training, experience, 
competence, and such other qualifications as the 
Commission finds necessary or appropriate in 
the public interest or for the protection of inves-
tors. The Commission shall establish such 
standards by rules and regulations, which may— 

(A) specify that all or any portion of such 
standards shall be applicable to any class of 
brokers and dealers and persons associated 
with brokers and dealers; 

(B) require persons in any such class to pass 
tests prescribed in accordance with such rules 
and regulations, which tests shall, with re-
spect to any class of partners, officers, or su-
pervisory employees (which latter term may 
be defined by the Commission’s rules and regu-
lations and as so defined shall include branch 
managers of brokers or dealers) engaged in the 
management of the broker or dealer, include 
questions relating to bookkeeping, account-

ing, internal control over cash and securities, 
supervision of employees, maintenance of 
records, and other appropriate matters; and 

(C) provide that persons in any such class 
other than brokers and dealers and partners, 
officers, and supervisory employees of brokers 
or dealers, may be qualified solely on the basis 
of compliance with such standards of training 
and such other qualifications as the Commis-
sion finds appropriate. 

The Commission, by rule, may prescribe reason-
able fees and charges to defray its costs in car-
rying out this paragraph, including, but not lim-
ited to, fees for any test administered by it or 
under its direction. The Commission may co-
operate with registered securities associations 
and national securities exchanges in devising 
and administering tests and may require reg-
istered brokers and dealers and persons associ-
ated with such brokers and dealers to pass tests 
administered by or on behalf of any such asso-
ciation or exchange and to pay such association 
or exchange reasonable fees or charges to defray 
the costs incurred by such association or ex-
change in administering such tests. 

(8) It shall be unlawful for any registered 
broker or dealer to effect any transaction in, or 
induce or attempt to induce the purchase or sale 
of, any security (other than or 1 commercial 
paper, bankers’ acceptances, or commercial 
bills), unless such broker or dealer is a member 
of a securities association registered pursuant 
to section 78o–3 of this title or effects trans-
actions in securities solely on a national securi-
ties exchange of which it is a member. 

(9) The Commission by rule or order, as it 
deems consistent with the public interest and 
the protection of investors, may conditionally 
or unconditionally exempt from paragraph (8) of 
this subsection any broker or dealer or class of 
brokers or dealers specified in such rule or 
order. 

(10) For the purposes of determining whether a 
person is subject to a statutory disqualification 
under section 78f(c)(2), 78o–3(g)(2), or 
78q–1(b)(4)(A) of this title, the term ‘‘Commis-
sion’’ in paragraph (4)(B) of this subsection shall 
mean ‘‘exchange’’, ‘‘association’’, or ‘‘clearing 
agency’’, respectively. 

(11) BROKER/DEALER REGISTRATION WITH RE-
SPECT TO TRANSACTIONS IN SECURITY FUTURES 
PRODUCTS.— 

(A) NOTICE REGISTRATION.— 
(i) CONTENTS OF NOTICE.—Notwithstanding 

paragraphs (1) and (2), a broker or dealer re-
quired to register only because it effects 
transactions in security futures products on 
an exchange registered pursuant to section 
78f(g) of this title may register for purposes 
of this section by filing with the Commis-
sion a written notice in such form and con-
taining such information concerning such 
broker or dealer and any persons associated 
with such broker or dealer as the Commis-
sion, by rule, may prescribe as necessary or 
appropriate in the public interest or for the 
protection of investors. A broker or dealer 
may not register under this paragraph un-
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less that broker or dealer is a member of a 
national securities association registered 
under section 78o–3(k) of this title. 

(ii) IMMEDIATE EFFECTIVENESS.—Such reg-
istration shall be effective contempora-
neously with the submission of notice, in 
written or electronic form, to the Commis-
sion, except that such registration shall not 
be effective if the registration would be sub-
ject to suspension or revocation under para-
graph (4). 

(iii) SUSPENSION.—Such registration shall 
be suspended immediately if a national secu-
rities association registered pursuant to sec-
tion 78o–3(k) of this title suspends the mem-
bership of that broker or dealer. 

(iv) TERMINATION.—Such registration shall 
be terminated immediately if any of the 
above stated conditions for registration set 
forth in this paragraph are no longer sat-
isfied. 

(B) EXEMPTIONS FOR REGISTERED BROKERS 
AND DEALERS.—A broker or dealer registered 
pursuant to the requirements of subparagraph 
(A) shall be exempt from the following provi-
sions of this chapter and the rules thereunder 
with respect to transactions in security fu-
tures products: 

(i) Section 78h of this title. 
(ii) Section 78k of this title. 
(iii) Subsections (c)(3) and (c)(5) of this 

section. 
(iv) Section 78o–4 of this title. 
(v) Section 78o–5 of this title. 
(vi) Subsections (d), (e), (f), (g), (h), and (i) 

of section 78q of this title. 

(12) EXEMPTION FOR SECURITY FUTURES PRODUCT 
EXCHANGE MEMBERS.— 

(A) REGISTRATION EXEMPTION.—A natural 
person shall be exempt from the registration 
requirements of this section if such person— 

(i) is a member of a designated contract 
market registered with the Commission as 
an exchange pursuant to section 78f(g) of 
this title; 

(ii) effects transactions only in securities 
on the exchange of which such person is a 
member; and 

(iii) does not directly accept or solicit or-
ders from public customers or provide advice 
to public customers in connection with the 
trading of security futures products. 

(B) OTHER EXEMPTIONS.—A natural person 
exempt from registration pursuant to subpara-
graph (A) shall also be exempt from the fol-
lowing provisions of this chapter and the rules 
thereunder: 

(i) Section 78h of this title. 
(ii) Section 78k of this title. 
(iii) Subsections (c)(3), (c)(5), and (e) of 

this section. 
(iv) Section 78o–4 of this title. 
(v) Section 78o–5 of this title. 
(vi) Subsections (d), (e), (f), (g), (h), and (i) 

of section 78q of this title. 

(c) Use of manipulative or deceptive devices; 
contravention of rules and regulations 

(1)(A) No broker or dealer shall make use of 
the mails or any means or instrumentality of 

interstate commerce to effect any transaction 
in, or to induce or attempt to induce the pur-
chase or sale of, any security (other than com-
mercial paper, bankers’ acceptances, or com-
mercial bills) otherwise than on a national secu-
rities exchange of which it is a member, or any 
security-based swap agreement (as defined in 
section 206B of the Gramm-Leach-Bliley Act), by 
means of any manipulative, deceptive, or other 
fraudulent device or contrivance. 

(B) No municipal securities dealer shall make 
use of the mails or any means or instrumental-
ity of interstate commerce to effect any trans-
action in, or to induce or attempt to induce the 
purchase or sale of, any municipal security or 
any security-based swap agreement (as defined 
in section 206B of the Gramm-Leach-Bliley Act) 
involving a municipal security by means of any 
manipulative, deceptive, or other fraudulent de-
vice or contrivance. 

(C) No government securities broker or gov-
ernment securities dealer shall make use of the 
mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or 
to induce or to attempt to induce the purchase 
or sale of, any government security or any secu-
rity-based swap agreement (as defined in section 
206B of the Gramm-Leach-Bliley Act) involving 
a government security by means of any manipu-
lative, deceptive, or other fraudulent device or 
contrivance. 

(2)(A) No broker or dealer shall make use of 
the mails or any means or instrumentality of 
interstate commerce to effect any transaction 
in, or to induce or attempt to induce the pur-
chase or sale of, any security (other than an ex-
empted security or commercial paper, bankers’ 
acceptances, or commercial bills) otherwise 
than on a national securities exchange of which 
it is a member, in connection with which such 
broker or dealer engages in any fraudulent, de-
ceptive, or manipulative act or practice, or 
makes any fictitious quotation. 

(B) No municipal securities dealer shall make 
use of the mails or any means or instrumental-
ity of interstate commerce to effect any trans-
action in, or to induce or attempt to induce the 
purchase or sale of, any municipal security in 
connection with which such municipal securities 
dealer engages in any fraudulent, deceptive, or 
manipulative act or practice, or makes any fic-
titious quotation. 

(C) No government securities broker or gov-
ernment securities dealer shall make use of the 
mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or 
induce or attempt to induce the purchase or sale 
of, any government security in connection with 
which such government securities broker or gov-
ernment securities dealer engages in any fraudu-
lent, deceptive, or manipulative act or practice, 
or makes any fictitious quotation. 

(D) The Commission shall, for the purposes of 
this paragraph, by rules and regulations define, 
and prescribe means reasonably designed to pre-
vent, such acts and practices as are fraudulent, 
deceptive, or manipulative and such quotations 
as are fictitious. 

(E) The Commission shall, prior to adopting 
any rule or regulation under subparagraph (C), 
consult with and consider the views of the Sec-
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retary of the Treasury and each appropriate reg-
ulatory agency. If the Secretary of the Treasury 
or any appropriate regulatory agency comments 
in writing on a proposed rule or regulation of 
the Commission under such subparagraph (C) 
that has been published for comment, the Com-
mission shall respond in writing to such written 
comment before adopting the proposed rule. If 
the Secretary of the Treasury determines, and 
notifies the Commission, that such rule or regu-
lation, if implemented, would, or as applied does 
(i) adversely affect the liquidity or efficiency of 
the market for government securities; or (ii) im-
pose any burden on competition not necessary 
or appropriate in furtherance of the purposes of 
this section, the Commission shall, prior to 
adopting the proposed rule or regulation, find 
that such rule or regulation is necessary and ap-
propriate in furtherance of the purposes of this 
section notwithstanding the Secretary’s deter-
mination. 

(3)(A) No broker or dealer (other than a gov-
ernment securities broker or government securi-
ties dealer, except a registered broker or dealer) 
shall make use of the mails or any means or in-
strumentality of interstate commerce to effect 
any transaction in, or to induce or attempt to 
induce the purchase or sale of, any security 
(other than an exempted security (except a gov-
ernment security) or commercial paper, bank-
ers’ acceptances, or commercial bills) in con-
travention of such rules and regulations as the 
Commission shall prescribe as necessary or ap-
propriate in the public interest or for the pro-
tection of investors to provide safeguards with 
respect to the financial responsibility and relat-
ed practices of brokers and dealers including, 
but not limited to, the acceptance of custody 
and use of customers’ securities and the carry-
ing and use of customers’ deposits or credit bal-
ances. Such rules and regulations shall (A) re-
quire the maintenance of reserves with respect 
to customers’ deposits or credit balances, and 
(B) no later than September 1, 1975, establish 
minimum financial responsibility requirements 
for all brokers and dealers. 

(B) Consistent with this chapter, the Commis-
sion, in consultation with the Commodity Fu-
tures Trading Commission, shall issue such 
rules, regulations, or orders as are necessary to 
avoid duplicative or conflicting regulations ap-
plicable to any broker or dealer registered with 
the Commission pursuant to subsection (b) of 
this section (except paragraph (11) thereof), that 
is also registered with the Commodity Futures 
Trading Commission pursuant to section 4f(a) of 
the Commodity Exchange Act [7 U.S.C. 6f(a)] 
(except paragraph (2) thereof), with respect to 
the application of: (i) the provisions of section 
78h of this title, subsection (c)(3) of this section, 
and section 78q of this title and the rules and 
regulations thereunder related to the treatment 
of customer funds, securities, or property, main-
tenance of books and records, financial report-
ing, or other financial responsibility rules, in-
volving security futures products; and (ii) simi-
lar provisions of the Commodity Exchange Act 
[7 U.S.C. 1 et seq.] and rules and regulations 
thereunder involving security futures products. 

(4) If the Commission finds, after notice and 
opportunity for a hearing, that any person sub-

ject to the provisions of section 78l, 78m, 78n of 
this title or subsection (d) of this section or any 
rule or regulation thereunder has failed to com-
ply with any such provision, rule, or regulation 
in any material respect, the Commission may 
publish its findings and issue an order requiring 
such person, and any person who was a cause of 
the failure to comply due to an act or omission 
the person knew or should have known would 
contribute to the failure to comply, to comply, 
or to take steps to effect compliance, with such 
provision or such rule or regulation thereunder 
upon such terms and conditions and within such 
time as the Commission may specify in such 
order. 

(5) No dealer (other than a specialist reg-
istered on a national securities exchange) acting 
in the capacity of market maker or otherwise 
shall make use of the mails or any means or in-
strumentality of interstate commerce to effect 
any transaction in, or to induce or attempt to 
induce the purchase or sale of, any security 
(other than an exempted security or a municipal 
security) in contravention of such specified and 
appropriate standards with respect to dealing as 
the Commission, by rule, shall prescribe as nec-
essary or appropriate in the public interest and 
for the protection of investors, to maintain fair 
and orderly markets, or to remove impediments 
to and perfect the mechanism of a national mar-
ket system. Under the rules of the Commission 
a dealer in a security may be prohibited from 
acting as a broker in that security. 

(6) No broker or dealer shall make use of the 
mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or 
to induce or attempt to induce the purchase or 
sale of, any security (other than an exempted se-
curity, municipal security, commercial paper, 
bankers’ acceptances, or commercial bills) in 
contravention of such rules and regulations as 
the Commission shall prescribe as necessary or 
appropriate in the public interest and for the 
protection of investors or to perfect or remove 
impediments to a national system for the 
prompt and accurate clearance and settlement 
of securities transactions, with respect to the 
time and method of, and the form and format of 
documents used in connection with, making set-
tlements of and payments for transactions in se-
curities, making transfers and deliveries of secu-
rities, and closing accounts. Nothing in this 
paragraph shall be construed (A) to affect the 
authority of the Board of Governors of the Fed-
eral Reserve System, pursuant to section 78g of 
this title, to prescribe rules and regulations for 
the purpose of preventing the excessive use of 
credit for the purchase or carrying of securities, 
or (B) to authorize the Commission to prescribe 
rules or regulations for such purpose. 

(7) In connection with any bid for or purchase 
of a government security related to an offering 
of government securities by or on behalf of an 
issuer, no government securities broker, govern-
ment securities dealer, or bidder for or pur-
chaser of securities in such offering shall know-
ingly or willfully make any false or misleading 
written statement or omit any fact necessary to 
make any written statement made not mislead-
ing. 

(8) PROHIBITION OF REFERRAL FEES.—No broker 
or dealer, or person associated with a broker or 
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dealer, may solicit or accept, directly or indi-
rectly, remuneration for assisting an attorney 
in obtaining the representation of any person in 
any private action arising under this chapter or 
under the Securities Act of 1933 [15 U.S.C. 77a et 
seq.]. 

(d) Filing of supplementary and periodic infor-
mation 

Each issuer which has filed a registration 
statement containing an undertaking which is 
or becomes operative under this subsection as in 
effect prior to August 20, 1964, and each issuer 
which shall after such date file a registration 
statement which has become effective pursuant 
to the Securities Act of 1933, as amended [15 
U.S.C. 77a et seq.], shall file with the Commis-
sion, in accordance with such rules and regula-
tions as the Commission may prescribe as nec-
essary or appropriate in the public interest or 
for the protection of investors, such supple-
mentary and periodic information, documents, 
and reports as may be required pursuant to sec-
tion 78m of this title in respect of a security reg-
istered pursuant to section 78l of this title. The 
duty to file under this subsection shall be auto-
matically suspended if and so long as any issue 
of securities of such issuer is registered pursu-
ant to section 78l of this title. The duty to file 
under this subsection shall also be automati-
cally suspended as to any fiscal year, other than 
the fiscal year within which such registration 
statement became effective, if, at the beginning 
of such fiscal year, the securities of each class 
to which the registration statement relates are 
held of record by less than three hundred per-
sons. For the purposes of this subsection, the 
term ‘‘class’’ shall be construed to include all 
securities of an issuer which are of substantially 
similar character and the holders of which enjoy 
substantially similar rights and privileges. The 
Commission may, for the purpose of this sub-
section, define by rules and regulations the term 
‘‘held of record’’ as it deems necessary or appro-
priate in the public interest or for the protec-
tion of investors in order to prevent circumven-
tion of the provisions of this subsection. Noth-
ing in this subsection shall apply to securities 
issued by a foreign government or political sub-
division thereof. 

(e) Compliance with this chapter by members 
not required to be registered 

The Commission, by rule, as it deems nec-
essary or appropriate in the public interest and 
for the protection of investors or to assure equal 
regulation, may require any member of a na-
tional securities exchange not required to reg-
ister under this section and any person associ-
ated with any such member to comply with any 
provision of this chapter (other than subsection 
(a) of this section) or the rules or regulations 
thereunder which by its terms regulates or pro-
hibits any act, practice, or course of business by 
a ‘‘broker or dealer’’ or ‘‘registered broker or 
dealer’’ or a ‘‘person associated with a broker or 
dealer,’’ respectively. 

(f) Prevention of misuse of material, nonpublic 
information 

Every registered broker or dealer shall estab-
lish, maintain, and enforce written policies and 

procedures reasonably designed, taking into 
consideration the nature of such broker’s or 
dealer’s business, to prevent the misuse in viola-
tion of this chapter, or the rules or regulations 
thereunder, of material, nonpublic information 
by such broker or dealer or any person associ-
ated with such broker or dealer. The Commis-
sion, as it deems necessary or appropriate in the 
public interest or for the protection of investors, 
shall adopt rules or regulations to require spe-
cific policies or procedures reasonably designed 
to prevent misuse in violation of this chapter 
(or the rules or regulations thereunder) of mate-
rial, nonpublic information. 

(g) Requirements for transactions in penny 
stocks 

(1) In general 

No broker or dealer shall make use of the 
mails or any means or instrumentality of 
interstate commerce to effect any transaction 
in, or to induce or attempt to induce the pur-
chase or sale of, any penny stock by any cus-
tomer except in accordance with the require-
ments of this subsection and the rules and reg-
ulations prescribed under this subsection. 

(2) Risk disclosure with respect to penny 
stocks 

Prior to effecting any transaction in any 
penny stock, a broker or dealer shall give the 
customer a risk disclosure document that— 

(A) contains a description of the nature 
and level of risk in the market for penny 
stocks in both public offerings and second-
ary trading; 

(B) contains a description of the broker’s 
or dealer’s duties to the customer and of the 
rights and remedies available to the cus-
tomer with respect to violations of such du-
ties or other requirements of Federal securi-
ties laws; 

(C) contains a brief, clear, narrative de-
scription of a dealer market, including ‘‘bid’’ 
and ‘‘ask’’ prices for penny stocks and the 
significance of the spread between the bid 
and ask prices; 

(D) contains the toll free telephone num-
ber for inquiries on disciplinary actions es-
tablished pursuant to section 78o–3(i) of this 
title; 

(E) defines significant terms used in the 
disclosure document or in the conduct of 
trading in penny stocks; and 

(F) contains such other information, and is 
in such form (including language, type size, 
and format), as the Commission shall re-
quire by rule or regulation. 

(3) Commission rules relating to disclosure 

The Commission shall adopt rules setting 
forth additional standards for the disclosure 
by brokers and dealers to customers of infor-
mation concerning transactions in penny 
stocks. Such rules— 

(A) shall require brokers and dealers to 
disclose to each customer, prior to effecting 
any transaction in, and at the time of con-
firming any transaction with respect to any 
penny stock, in accordance with such proce-
dures and methods as the Commission may 
require consistent with the public interest 
and the protection of investors— 
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(i) the bid and ask prices for penny 
stock, or such other information as the 
Commission may, by rule, require to pro-
vide customers with more useful and reli-
able information relating to the price of 
such stock; 

(ii) the number of shares to which such 
bid and ask prices apply, or other com-
parable information relating to the depth 
and liquidity of the market for such stock; 
and 

(iii) the amount and a description of any 
compensation that the broker or dealer 
and the associated person thereof will re-
ceive or has received in connection with 
such transaction; 

(B) shall require brokers and dealers to 
provide, to each customer whose account 
with the broker or dealer contains penny 
stocks, a monthly statement indicating the 
market value of the penny stocks in that ac-
count or indicating that the market value of 
such stock cannot be determined because of 
the unavailability of firm quotes; and 

(C) may, as the Commission finds nec-
essary or appropriate in the public interest 
or for the protection of investors, require 
brokers and dealers to disclose to customers 
additional information concerning trans-
actions in penny stocks. 

(4) Exemptions 

The Commission, as it determines consistent 
with the public interest and the protection of 
investors, may by rule, regulation, or order ex-
empt in whole or in part, conditionally or un-
conditionally, any person or class of persons, 
or any transaction or class of transactions, 
from the requirements of this subsection. 
Such exemptions shall include an exemption 
for brokers and dealers based on the minimal 
percentage of the broker’s or dealer’s commis-
sions, commission-equivalents, and markups 
received from transactions in penny stocks. 

(5) Regulations 

It shall be unlawful for any person to violate 
such rules and regulations as the Commission 
shall prescribe in the public interest or for the 
protection of investors or to maintain fair and 
orderly markets— 

(A) as necessary or appropriate to carry 
out this subsection; or 

(B) as reasonably designed to prevent 
fraudulent, deceptive, or manipulative acts 
and practices with respect to penny stocks. 

(h) Limitations on State law 

(1) Capital, margin, books and records, bond-
ing, and reports 

No law, rule, regulation, or order, or other 
administrative action of any State or political 
subdivision thereof shall establish capital, 
custody, margin, financial responsibility, 
making and keeping records, bonding, or fi-
nancial or operational reporting requirements 
for brokers, dealers, municipal securities deal-
ers, government securities brokers, or govern-
ment securities dealers that differ from, or are 
in addition to, the requirements in those areas 
established under this chapter. The Commis-

sion shall consult periodically the securities 
commissions (or any agency or office perform-
ing like functions) of the States concerning 
the adequacy of such requirements as estab-
lished under this chapter. 

(2) De minimis transactions by associated per-
sons 

No law, rule, regulation, or order, or other 
administrative action of any State or political 
subdivision thereof may prohibit an associated 
person of a broker or dealer from effecting a 
transaction described in paragraph (3) for a 
customer in such State if— 

(A) such associated person is not ineligible 
to register with such State for any reason 
other than such a transaction; 

(B) such associated person is registered 
with a registered securities association and 
at least one State; and 

(C) the broker or dealer with which such 
person is associated is registered with such 
State. 

(3) Described transactions 

(A) In general 

A transaction is described in this para-
graph if— 

(i) such transaction is effected— 
(I) on behalf of a customer that, for 30 

days prior to the day of the transaction, 
maintained an account with the broker 
or dealer; and 

(II) by an associated person of the 
broker or dealer— 

(aa) to which the customer was as-
signed for 14 days prior to the day of 
the transaction; and 

(bb) who is registered with a State in 
which the customer was a resident or 
was present for at least 30 consecutive 
days during the 1-year period prior to 
the day of the transaction; or 

(ii) the transaction is effected— 
(I) on behalf of a customer that, for 30 

days prior to the day of the transaction, 
maintained an account with the broker 
or dealer; and 

(II) during the period beginning on the 
date on which such associated person 
files an application for registration with 
the State in which the transaction is ef-
fected and ending on the earlier of— 

(aa) 60 days after the date on which 
the application is filed; or 

(bb) the date on which such State no-
tifies the associated person that it has 
denied the application for registration 
or has stayed the pendency of the ap-
plication for cause. 

(B) Rules of construction 

For purposes of subparagraph (A)(i)(II)— 
(i) each of up to 3 associated persons of 

a broker or dealer who are designated to 
effect transactions during the absence or 
unavailability of the principal associated 
person for a customer may be treated as an 
associated person to which such customer 
is assigned; and 

(ii) if the customer is present in another 
State for 30 or more consecutive days or 
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2 So in original. Two subsecs. (i) have been enacted. 

has permanently changed his or her resi-
dence to another State, a transaction is 
not described in this paragraph, unless the 
associated person of the broker or dealer 
files an application for registration with 
such State not later than 10 business days 
after the later of the date of the trans-
action, or the date of the discovery of the 
presence of the customer in the other 
State for 30 or more consecutive days or 
the change in the customer’s residence. 

(i) 2 Rulemaking to extend requirements to new 
hybrid products 

(1) Consultation 

Prior to commencing a rulemaking under 
this subsection, the Commission shall consult 
with and seek the concurrence of the Board 
concerning the imposition of broker or dealer 
registration requirements with respect to any 
new hybrid product. In developing and promul-
gating rules under this subsection, the Com-
mission shall consider the views of the Board, 
including views with respect to the nature of 
the new hybrid product; the history, purpose, 
extent, and appropriateness of the regulation 
of the new product under the Federal banking 
laws; and the impact of the proposed rule on 
the banking industry. 

(2) Limitation 

The Commission shall not— 
(A) require a bank to register as a broker 

or dealer under this section because the 
bank engages in any transaction in, or buys 
or sells, a new hybrid product; or 

(B) bring an action against a bank for a 
failure to comply with a requirement de-
scribed in subparagraph (A), 

unless the Commission has imposed such re-
quirement by rule or regulation issued in ac-
cordance with this section. 

(3) Criteria for rulemaking 

The Commission shall not impose a require-
ment under paragraph (2) of this subsection 
with respect to any new hybrid product unless 
the Commission determines that— 

(A) the new hybrid product is a security; 
and 

(B) imposing such requirement is nec-
essary and appropriate in the public interest 
and for the protection of investors. 

(4) Considerations 

In making a determination under paragraph 
(3), the Commission shall consider— 

(A) the nature of the new hybrid product; 
and 

(B) the history, purpose, extent, and appro-
priateness of the regulation of the new hy-
brid product under the Federal securities 
laws and under the Federal banking laws. 

(5) Objection to Commission regulation 

(A) Filing of petition for review 

The Board may obtain review of any final 
regulation described in paragraph (2) in the 
United States Court of Appeals for the Dis-

trict of Columbia Circuit by filing in such 
court, not later than 60 days after the date 
of publication of the final regulation, a writ-
ten petition requesting that the regulation 
be set aside. Any proceeding to challenge 
any such rule shall be expedited by the 
Court of Appeals. 

(B) Transmittal of petition and record 

A copy of a petition described in subpara-
graph (A) shall be transmitted as soon as 
possible by the Clerk of the Court to an offi-
cer or employee of the Commission des-
ignated for that purpose. Upon receipt of the 
petition, the Commission shall file with the 
court the regulation under review and any 
documents referred to therein, and any other 
relevant materials prescribed by the court. 

(C) Exclusive jurisdiction 

On the date of the filing of the petition 
under subparagraph (A), the court has juris-
diction, which becomes exclusive on the fil-
ing of the materials set forth in subpara-
graph (B), to affirm and enforce or to set 
aside the regulation at issue. 

(D) Standard of review 

The court shall determine to affirm and 
enforce or set aside a regulation of the Com-
mission under this subsection, based on the 
determination of the court as to whether— 

(i) the subject product is a new hybrid 
product, as defined in this subsection; 

(ii) the subject product is a security; and 
(iii) imposing a requirement to register 

as a broker or dealer for banks engaging in 
transactions in such product is appropriate 
in light of the history, purpose, and extent 
of regulation under the Federal securities 
laws and under the Federal banking laws, 
giving deference neither to the views of 
the Commission nor the Board. 

(E) Judicial stay 

The filing of a petition by the Board pursu-
ant to subparagraph (A) shall operate as a 
judicial stay, until the date on which the de-
termination of the court is final (including 
any appeal of such determination). 

(F) Other authority to challenge 

Any aggrieved party may seek judicial re-
view of the Commission’s rulemaking under 
this subsection pursuant to section 78y of 
this title. 

(6) Definitions 

For purposes of this subsection: 

(A) New hybrid product 

The term ‘‘new hybrid product’’ means a 
product that— 

(i) was not subjected to regulation by the 
Commission as a security prior to the date 
of the enactment of the Gramm-Leach-Bli-
ley Act [Nov. 12, 1999]; 

(ii) is not an identified banking product 
as such term is defined in section 206 of 
such Act; and 

(iii) is not an equity swap within the 
meaning of section 206(a)(6) of such Act. 

(B) Board 

The term ‘‘Board’’ means the Board of 
Governors of the Federal Reserve System. 



Page 240 TITLE 15—COMMERCE AND TRADE § 78o 

(i) 2 Limitation on Commission authority 

The authority of the Commission under this 
section with respect to security-based swap 
agreements (as defined in section 206B of the 
Gramm-Leach-Bliley Act) shall be subject to the 
restrictions and limitations of section 78c–1(b) of 
this title. 

(June 6, 1934, ch. 404, title I, § 15, 48 Stat. 895; 
May 27, 1936, ch. 462, § 3, 49 Stat. 1377; June 25, 
1938, ch. 677, § 2, 52 Stat. 1075; Pub. L. 88–467, § 6, 
Aug. 20, 1964, 78 Stat. 570; Pub. L. 91–598, § 11(d), 
formerly § 7(d), Dec. 30, 1970, 84 Stat. 1653, re-
numbered § 11(d), Pub. L. 95–283, § 9, May 21, 1978, 
92 Stat. 260; Pub. L. 94–29, § 11, June 4, 1975, 89 
Stat. 121; Pub. L. 95–213, title II, § 204, Dec. 19, 
1977, 91 Stat. 1500; Pub. L. 98–38, § 3(a), June 6, 
1983, 97 Stat. 206; Pub. L. 98–376, §§ 4, 6(b), Aug. 
10, 1984, 98 Stat. 1265; Pub. L. 99–571, title I, 
§ 102(e), (f), Oct. 28, 1986, 100 Stat. 3218; Pub. L. 
100–181, title III, § 317, Dec. 4, 1987, 101 Stat. 1256; 
Pub. L. 100–704, § 3(b)(1), Nov. 19, 1988, 102 Stat. 
4679; Pub. L. 101–429, title V, §§ 504(a), 505, Oct. 15, 
1990, 104 Stat. 952, 953; Pub. L. 101–550, title II, 
§ 203(a), (c)(1), Nov. 15, 1990, 104 Stat. 2715, 2718; 
Pub. L. 103–202, title I, §§ 105, 106(b)(2)(B), 
109(b)(2), 110, Dec. 17, 1993, 107 Stat. 2348, 2350, 
2353; Pub. L. 104–67, title I, § 103(a), Dec. 22, 1995, 
109 Stat. 756; Pub. L. 104–290, title I, § 103(a), Oct. 
11, 1996, 110 Stat. 3420; Pub. L. 105–353, title III, 
§ 301(b)(8), Nov. 3, 1998, 112 Stat. 3236; Pub. L. 
106–102, title II, § 205, Nov. 12, 1999, 113 Stat. 1391; 
Pub. L. 106–554, § 1(a)(5) [title II, §§ 203(a)(1), (b), 
206(h), title III, § 303(e), (f)], Dec. 21, 2000, 114 
Stat. 2763, 2763A–421, 2763A–422, 2763A–432, 
2763A–454, 2763A–455.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (b)(2)(B), (C), (3), 

(4)(A), (D), (E), (11)(B), (12)(B), (c)(3)(B), (8), (e), (f), and 

(h)(1), was in the original ‘‘this title’’. See References 

in Text note set out under section 78a of this title. 
The Commodity Exchange Act, referred to in subsecs. 

(b)(4)(B)(ii), (C) to (E) and (c)(3)(B), is act Sept. 21, 1922, 

ch. 369, 42 Stat. 998, as amended, which is classified gen-

erally to chapter 1 (§ 1 et seq.) of Title 7, Agriculture. 

For complete classification of this Act to the Code, see 

section 1 of Title 7 and Tables. 
The Securities Act of 1933, referred to in subsecs. 

(b)(4)(D), (E), (c)(8), and (d), is act May 27, 1933, ch. 38, 

title I, 48 Stat. 74, as amended, which is classified gen-

erally to subchapter 1 (§ 77a et seq.) of chapter 2A of 

this title. For complete classification of this Act to the 

Code, see section 77a of this title and Tables. 
The Investment Advisers Act of 1940, referred to in 

subsec. (b)(4)(D), (E), is title II of act Aug. 22, 1940, ch. 

686, 54 Stat. 847, as amended, which is classified gener-

ally to subchapter II (§ 80b–1 et seq.) of chapter 2D of 

this title. For complete classification of this Act to the 

Code, see section 80b–20 of this title and Tables. 
The Investment Company Act of 1940, referred to in 

subsec. (b)(4)(D), (E), is title I of act Aug. 22, 1940, ch. 

686, 54 Stat. 789, as amended, which is classified gener-

ally to subchapter 1 (§ 80a–1 et seq.) of chapter 2D of 

this title. For complete classification of this Act to the 

Code, see section 80a–51 of this title and Tables. 
Sections 206 and 206B of the Gramm-Leach-Bliley 

Act, referred to in subsecs. (c)(1), (i)(6)(A)(ii), (iii), and 

(i), are sections 206 and 206B of Pub. L. 106–102, which 

are set out as notes under section 78c of this title. 

AMENDMENTS 

2000—Subsec. (b)(11). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 203(a)(1)], added par. (11). 
Subsec. (b)(12). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 203(b)], added par. (12). 

Subsec. (c)(1). Pub. L. 106–554, § 1(a)(5) [title III, 

§ 303(e)], amended par. (1) generally. Prior to amend-

ment, par. (1) consisted of subpars. (A) to (E) prohibit-

ing use of mails or instrumentality of interstate com-

merce for transactions in securities by manipulative, 

deceptive, or other fraudulent device, requiring the 

Commission, by regulation, to define such devices as 

manipulative, deceptive or fraudulent, and providing 

for consultation with the Secretary of the Treasury 

and other agencies prior to adoption of regulations. 
Subsec. (c)(3). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(h)], designated existing provisions as subpar. (A) 

and added subpar. (B). 
Subsec. (i). Pub. L. 106–554, § 1(a)(5) [title III, § 303(f)], 

added subsec. (i) relating to limitation on Commission 

authority. 
1999—Subsec. (i). Pub. L. 106–102 added subsec. (i) re-

lating to rulemaking to extend requirements to new 

hybrid products. 
1998—Subsec. (c)(8). Pub. L. 105–353, § 301(b)(8)(A), re-

aligned margins. 
Subsec. (h)(2). Pub. L. 105–353, § 301(b)(8)(B), sub-

stituted ‘‘effecting’’ for ‘‘affecting’’ in introductory 

provisions. 
Subsec. (h)(3)(A)(i)(II)(bb). Pub. L. 105–353, 

§ 301(b)(8)(C), inserted ‘‘or’’ after semicolon at end. 
Subsec. (h)(3)(A)(ii)(I). Pub. L. 105–353, § 301(b)(8)(D), 

substituted ‘‘maintained’’ for ‘‘maintains’’. 
Subsec. (h)(3)(B)(ii). Pub. L. 105–353, § 301(b)(8)(E), sub-

stituted ‘‘associated’’ for ‘‘association’’. 
1996—Subsec. (h). Pub. L. 104–290 added subsec. (h). 
1995—Subsec. (c)(8). Pub. L. 104–67 added par. (8). 
1993—Subsec. (b)(1)(B). Pub. L. 103–202, § 109(b)(2), in-

serted ‘‘The order granting registration shall not be ef-

fective until such broker or dealer has become a mem-

ber of a registered securities association, or until such 

broker or dealer has become a member of a national se-

curities exchange if such broker or dealer effects trans-

actions solely on that exchange, unless the Commission 

has exempted such broker or dealer, by rule or order, 

from such membership.’’ before ‘‘The Commission may 

extend’’. 
Subsec. (b)(7). Pub. L. 103–202, § 106(b)(2)(B), inserted 

‘‘or government securities broker or government secu-

rities dealer registered (or required to register) under 

section 78o–5(a)(1)(A) of this title’’ after ‘‘No registered 

broker or dealer’’ in introductory provisions. 
Subsec. (c)(1). Pub. L. 103–202, § 105(b), inserted sub-

par. designation ‘‘(A)’’ after ‘‘(1)’’, substituted ‘‘con-

trivance.’’ along with subpar. designation ‘‘(B)’’ and 

‘‘No municipal securities dealer’’ for ‘‘contrivance, and 

no municipal securities dealer’’, substituted ‘‘contriv-

ance.’’ along with subpar. (C), subpar. designation 

‘‘(D)’’ and ‘‘The Commission shall’’ for ‘‘contrivance. 

The Commission shall’’, and added subpar. (E). 
Subsec. (c)(2). Pub. L. 103–202, § 105(a), inserted sub-

par. designation ‘‘(A)’’ after ‘‘(2)’’, substituted ‘‘ficti-

tious quotation.’’ along with subpar. designation ‘‘(B)’’ 

and ‘‘No municipal securities dealer’’ for ‘‘fictitious 

quotation, and no municipal securities dealer’’, sub-

stituted ‘‘fictitious quotation.’’ along with subpar. (C), 

subpar. designation ‘‘(D)’’ and ‘‘The Commission shall’’ 

for ‘‘fictitious quotation. The Commission shall’’, and 

added subpar. (E). 
Subsec. (c)(7). Pub. L. 103–202, § 110, added par. (7). 
1990—Subsec. (b)(4)(B). Pub. L. 101–550, § 203(a)(1), in-

serted ‘‘or of a substantially equivalent crime by a for-

eign court of competent jurisdiction’’ after ‘‘mis-

demeanor’’. 
Subsec. (b)(4)(B)(i). Pub. L. 101–550, § 203(a)(2), inserted 

‘‘any substantially equivalent activity however de-

nominated by the laws of the relevant foreign govern-

ment,’’ after ‘‘burglary,’’. 
Subsec. (b)(4)(B)(ii). Pub. L. 101–550, § 203(a)(3), in-

serted ‘‘foreign person performing a function substan-

tially equivalent to any of the above,’’ after ‘‘transfer 

agent,’’ and ‘‘or any substantially equivalent foreign 

statute or regulation’’ before semicolon at end. 
Subsec. (b)(4)(B)(iii). Pub. L. 101–550, § 203(a)(4), in-

serted ‘‘, or substantially equivalent activity however 
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denominated by the laws of the relevant foreign gov-

ernment’’ after ‘‘securities’’. 
Subsec. (b)(4)(B)(iv). Pub. L. 101–550, § 203(a)(5), in-

serted ‘‘or a violation of a substantially equivalent for-

eign statute’’ after ‘‘title 18’’. 
Subsec. (b)(4)(C). Pub. L. 101–550, § 203(a)(6), inserted 

‘‘foreign person performing a function substantially 

equivalent to any of the above,’’ after ‘‘transfer 

agent,’’, ‘‘or any substantially equivalent foreign stat-

ute or regulation’’ after ‘‘Commodity Exchange Act’’ 

wherever appearing, and ‘‘foreign entity substantially 

equivalent to any of the above,’’ after ‘‘insurance com-

pany,’’. 
Subsec. (b)(4)(G). Pub. L. 101–550, § 203(a)(7), added 

subpar. (G). 
Subsec. (b)(6). Pub. L. 101–429, § 504(a), amended par. 

(6) generally. Prior to amendment, par. (6) read as fol-

lows: ‘‘The Commission, by order, shall censure or 

place limitations on the activities or functions of any 

person associated, seeking to become associated, or, at 

the time of the alleged misconduct, associated or seek-

ing to become associated with a broker or dealer, or 

suspend for a period not exceeding twelve months or 

bar any such person from being associated with a 

broker or dealer, if the Commission finds, on the record 

after notice and opportunity for hearing, that such cen-

sure, placing of limitations, suspension, or bar is in the 

public interest and that such person has committed or 

omitted any act or omission enumerated in subpara-

graph (A), (D), (E), or (G) of paragraph (4) of this sub-

section, has been convicted of any offense specified in 

subparagraph (B) of said paragraph (4) within ten years 

of the commencement of the proceedings under this 

paragraph, or is enjoined from any action, conduct, or 

practice specified in subparagraph (C) of said paragraph 

(4). It shall be unlawful for any person as to whom such 

an order suspending or barring him from being associ-

ated with a broker or dealer is in effect willfully to be-

come, or to be, associated with a broker or dealer with-

out the consent of the Commission, and it shall be un-

lawful for any broker or dealer to permit such a person 

to become, or remain, a person associated with him 

without the consent of the Commission, if such broker 

or dealer knew, or in the exercise of reasonable care 

should have known, of such order.’’ 
Pub. L. 101–550, § 203(c)(1), substituted ‘‘(A), (D), (E), 

or (G)’’ for ‘‘(A), (D), or (E)’’. 
Subsec. (g). Pub. L. 101–429, § 505, added subsec. (g). 
1988—Subsec. (f). Pub. L. 100–704 added subsec. (f). 
1987—Subsec. (b)(4)(B)(ii). Pub. L. 100–181, § 317(1), sub-

stituted ‘‘fiduciary, transfer agent, or’’ for ‘‘fiduciary, 

or any’’. 
Subsec. (b)(4)(C). Pub. L. 100–181, § 317(2), added sub-

par. (C) and struck out former subpar. (C) which read as 

follows: ‘‘is permanently or temporarily enjoined by 

order, judgment, or decree of any court of competent 

jurisdiction from acting as an investment adviser, un-

derwriter, broker, dealer, entity or person required to 

be registered under the Commodity Exchange Act, mu-

nicipal securities dealer, government securities broker, 

or government securities dealer, or as an affiliated per-

son or employee of any investment company, bank, en-

tity or person required to be registered under such Act, 

or insurance company, or from engaging in or continu-

ing any conduct or practice in connection with any 

such activity, or in connection with the purchase or 

sale of any security.’’ 
Subsec. (b)(6). Pub. L. 100–181, § 317(3), substituted 

‘‘seeking to become associated, or, at the time of the 

alleged misconduct, associated or seeking to become 

associated’’ for ‘‘or seeking to become associated,’’ in 

first sentence. 
Subsec. (b)(10). Pub. L. 100–181, § 317(4), substituted 

‘‘78q–1(b)(4)(A)’’ for ‘‘78q–1(b)(4)(B)’’. 
1986—Subsec. (b)(4)(A). Pub. L. 99–571, § 102(e)(1), in-

serted ‘‘or with any other appropriate regulatory agen-

cy’’. 
Subsec. (b)(4)(B)(ii). Pub. L. 99–571, § 102(e)(2), inserted 

‘‘government securities broker, government securities 

dealer,’’. 

Subsec. (b)(4)(C). Pub. L. 99–571, § 102(e)(3), substituted 

‘‘municipal securities dealer, government securities 

broker, or government securities dealer,’’ for ‘‘or mu-

nicipal securities dealer,’’. 
Subsec. (b)(8). Pub. L. 99–571, § 102(e)(4), substituted 

‘‘any registered broker or dealer’’ for ‘‘any broker or 

dealer required to register pursuant to this chapter’’ 

and struck out ‘‘an exempted security’’ after ‘‘other 

than’’. 
Subsec. (c)(3). Pub. L. 99–571, § 102(f), inserted ‘‘(other 

than a government securities broker or government se-

curities dealer, except a registered broker or dealer)’’ 

and ‘‘(except a government security)’’. 
1984—Subsec. (b)(4)(B)(ii). Pub. L. 98–376, § 6(b)(1), sub-

stituted ‘‘fiduciary, or any entity or person required to 

be registered under the Commodity Exchange Act (7 

U.S.C. 1 et seq.)’’ for ‘‘or fiduciary’’. 
Subsec. (b)(4)(C). Pub. L. 98–376, § 6(b)(2), inserted ‘‘en-

tity or person required to be registered under the Com-

modity Exchange Act,’’ and ‘‘entity or person required 

to be registered under such Act’’. 
Subsec. (b)(4)(D), (E). Pub. L. 98–376, § 6(b)(3), inserted 

‘‘the Commodity Exchange Act,’’. 
Subsec. (c)(4). Pub. L. 98–376, § 4, inserted reference to 

section 78n of this title and ‘‘and any person who was 

a cause of the failure to comply due to an act or omis-

sion the person knew or should have known would con-

tribute to the failure to comply,’’. 
1983—Subsec. (b)(8). Pub. L. 98–38, § 3(a)(1), added par. 

(8) and struck out former par. (8), which had directed 

that, in addition to the fees and charges authorized by 

par. (7) of this subsection, each registered broker or 

dealer not a member of a registered securities associa-

tion pay to the Commission such reasonable fees and 

charges as necessary to defray the costs of the addi-

tional regulatory duties required to be performed by 

the Commission because such broker or dealer effected 

transactions in securities otherwise than on a national 

securities exchange of which it was a member and was 

not a member of a registered securities association, 

and that the Commission, by rule, establish such fees 

and charges. 
Subsec. (b)(9). Pub. L. 98–38, § 3(a)(2), added par. (9) 

and struck out former par. (9), which had provided that 

no broker or dealer subject to par. (8) of this subsection 

could effect any transaction in, or induce the purchase 

or sale of, any security (otherwise than on a national 

securities exchange of which it was a member) in con-

travention of such rules and regulations as the Com-

mission might prescribe designed to promote just and 

equitable principles of trade, to remove impediments to 

and perfect the mechanism of a free and open market 

and a national market system, and, in general, to pro-

tect investors and the public interest. 
1977—Subsec. (d). Pub. L. 95–213 authorized the Com-

mission to define, for purposes of this subsection, term 

‘‘held of record’’. 
1975—Pub. L. 94–29, § 11(1), amended section catchline. 
Subsec. (a). Pub. L. 94–29, § 11(2), required registration 

with the Commission of all persons utilizing an ex-

change’s facilities to effect transactions. 
Subsec. (b). Pub. L. 94–29, § 11(2), expanded coverage to 

include municipal securities dealers, permitted 

nonbank municipal securities dealers and brokers to 

register company departments or divisions conducting 

municipal securities activities rather than the com-

pany of which the department or division is a part, sub-

jected municipal securities and associated persons 

thereof to the Commission’s enforcement and discipli-

nary powers, updated the list of statutory offenses 

which bar a person from becoming a broker-dealer or 

an associated person of a broker-dealer, expanded Com-

mission regulatory control to include all brokers and 

dealers executing transactions on exchanges of which 

such brokers and dealers are not members, required 

any registered broker-dealer who is not a member of a 

registered securities association to pay the Commis-

sion fees imposed by it to defray the costs of the addi-

tional regulatory duties to be performed by the Com-

mission, and clarified the power of national securities 
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exchanges, registered securities associations, and reg-

istered clearing agencies to make determinations as to 

whether a person is subject to statutory disqualifica-

tion. 
Subsec. (c)(1). Pub. L. 94–29, § 11(3), expanded the Com-

mission’s authority to define devices, contrivances, 

acts, and practices deemed manipulative, deceptive, 

and otherwise fraudulent for municipal securities deal-

ers as well as for brokers and dealers. 
Subsec. (c)(2). Pub. L. 94–29, § 11(3), expanded the Com-

mission’s authority to define quotations deemed to be 

fictitious for municipal securities dealers as well as for 

brokers and dealers. 
Subsec. (c)(3). Pub. L. 94–29, § 11(3), inserted require-

ment that rules and regulations be promulgated no 

later than Sept. 1, 1975, establishing minimum financial 

responsibility requirements for all brokers and dealers. 
Subsec. (c)(5). Pub. L. 94–29, § 11(4), substituted provi-

sions authorizing the Commission to regulate trading 

activities of market makers other than specialists reg-

istered on a national securities exchange for provisions 

authorizing the Commission summarily to suspend 

trading, otherwise than on a national securities ex-

change, in any security other than an exempted secu-

rity for a period not exceeding 10 days if the public in-

terest and the protection of investors so requires. 
Subsec. (c)(6). Pub. L. 94–29, § 11(5), added par. (6). 
Subsec. (e). Pub. L. 94–29, § 11(6), added subsec. (e). 
1970—Subsec. (c)(3). Pub. L. 91–598 extended Commis-

sion’s rulemaking power to both the exchange and the 

over-the-counter markets, striking out ‘‘otherwise 

than on a national securities exchange’’ before ‘‘in con-

travention of such rules and regulations’’ and sub-

stituting ‘‘shall prescribe’’ for ‘‘may prescribe’’ and 

provided for safeguards with respect to the related 

practices of brokers and dealers, including customers’ 

securities and customers’ deposits or credit balances, 

and maintenance of reserves with respect to such de-

posits or credit balances. 
1964—Subsec. (a). Pub. L. 88–467, § 6(a), designated ex-

isting provisions as par. (1) and added par. (2). 
Subsec. (b)(1). Pub. L. 88–467, § 6(b), designated first 

par. as (1) and substituted ‘‘persons associated with 

such broker or dealer’’ for ‘‘person directly or indi-

rectly controlling or controlled by, or under direct or 

indirect common control with, such broker or dealer,’’. 
Subsec. (b)(2). Pub. L. 88–467, § 6(b), designated second 

par. as (2) and substituted ‘‘associated with the appli-

cant’’ for ‘‘directly or indirectly controlling or con-

trolled by, or under direct or indirect common control 

with, the applicant’’. 
Subsec. (b)(3). Pub. L. 88–467, § 6(b), designated third 

par. as (3) and substituted ‘‘effective date of the reg-

istration’’ for ‘‘effective date thereof’’. 
Subsec. (b)(4). Pub. L. 88–467, § 6(b), added par. (4). 
Subsec. (b)(5). Pub. L. 88–467, § 6(b), designated first 

sentence of fourth par, as (5), provided for censure and 

for suspension for period not exceeding twelve months, 

substituted the language ‘‘that such broker or dealer, 

whether prior or subsequent to becoming such, or any 

person associated with such broker or dealer, whether 

prior or subsequent to becoming so associated’’ for 

‘‘that (1) such broker or dealer whether prior or subse-

quent to becoming such, or (2) any partner, officer, di-

rector, or branch manager of such broker or dealer (or 

any person occupying a similar status or performing 

similar functions), or any person directly or indirectly 

controlling or controlled by such broker or dealer, 

whether prior or subsequent to becoming such’’, sub-

stituted in clause (A) the provision respecting false or 

misleading statements in any report required to, be 

filed with the Commission for such statements in any 

document supplemental to application for registration 

and inserted in such clause (A) the material fact omis-

sion provision, designated existing provisions of clause 

(B) as items (i) and (ii), included in item (ii) the busi-

ness of investment broker, and added items (iii) and 

(iv), provided in clause (C) for enjoyment from acting 

as an investment adviser, underwriter, broker, or deal-

er, or as an affiliated person or employee of any invest-

ment company, bank, or insurance company, or from 

engaging in or continuing any conduct or practice in 

connection with any such activity, made clause (D) ap-

plicable to violations of the Investment Advisers Act of 

1940 and the Investment Company Act of 1940, and 

added clauses (E) and (F). 

Subsec. (b)(6). Pub. L. 88–467, § 6(b), designated second 

through fifth sentences of fourth par. as (6) and, in pro-

vision constituting first sentence of par. (6) substituted 

‘‘any registration under this subsection’’ for ‘‘any such 

registration’’ and inserted ‘‘(which may consist solely 

of affidavits and oral argument)’’ after ‘‘opportunity 

for hearing’’. 

Subsec. (b)(7) to (10). Pub. L. 88–467, § 6(b), added pars. 

(7) to (10). 

Subsec. (c)(4), (5). Pub. L. 88–467, § 6(c), added pars. (4) 

and (5). 

Subsec. (d). Pub. L. 88–467, § 6(d), substituted provi-

sions which require every issuer filing a registration 

statement under the Securities Act of 1933 to file for 

the fiscal year in which the registration statement be-

comes effective such reports as may be required by the 

Commission under section 78m of this title and provide 

for suspension of duty to file reports for any later fiscal 

years if at the beginning of such fiscal year the securi-

ties to which the registration statement relates are 

held of record by less than three hundred persons for 

former provisions which required the registration 

statement filed under the Securities Act to contain an 

undertaking if the value of the securities offered plus 

the value of other outstanding securities of the same 

class amounted to $2,000,000 or more and suspended the 

duty to file if the value of securities outstanding was 

reduced to less than $1,000,000 or the issuer had become 

subject to an equivalent reporting requirement and de-

leted ‘‘or to any other security which the Commission 

may by rules and regulations exempt as not com-

prehended within the purposes of this subsection’’ after 

‘‘political subdivision thereof’’. 

1938—Subsec. (c)(2), (3). Act June 25, 1938, added pars. 

(2) and (3). 

1936—Act May 27, 1936, amended section generally. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective at the end of 

the 18-month period beginning on Nov. 12, 1999, see sec-

tion 209 of Pub. L. 106–102, set out as a note under sec-

tion 1828 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–67 not to affect or apply 

to any private action arising under this chapter or title 

I of the Securities Act of 1933 (15 U.S.C. 77a et seq.), 

commenced before and pending on Dec. 22, 1995, see sec-

tion 108 of Pub. L. 104–67, set out as a note under sec-

tion 77l of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 504(a) of Pub. L. 101–429 effec-

tive 12 months after Oct. 15, 1990, or upon issuance of 

final regulations initially implementing such amend-

ment, whichever is earlier, and with provisions relating 

to civil penalties and accounting and disgorgement, see 

section 1(c)(2), (3)(A) of Pub. L. 101–429, set out in a note 

under section 77g of this title. 

Amendment by section 505 of Pub. L. 101–429 effective 

18 months after Oct. 15, 1990, or upon issuance of final 

regulations initially implementing such amendment, 

whichever is earlier, with provision to commence rule-

making proceedings to implement such amendment not 

later than 180 days after Oct. 15, 1990, and with provi-

sions relating to civil penalties and accounting and dis-

gorgement, see section 1(c)(2), (3)(B), (C) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 9 of Pub. L. 100–704 provided that: ‘‘The 

amendments made by this Act [enacting sections 78t–1, 

78u–1, and 80b–4a of this title and amending this section 
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and sections 78c, 78u, 78ff, and 78kk of this title], except 

for section 6 [amending sections 78c and 78u of this 

title], shall not apply to any actions occurring before 

the date of enactment of this Act [Nov. 19, 1988].’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment Pub. L. 98–376 effective Aug. 10, 1984, see 

section 7 of Pub. L. 98–376, set out as a note under sec-

tion 78c of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Section 3(b) of Pub. L. 98–38 provided that: ‘‘The 

amendments made by subsection (a) [amending this 

section] shall become effective six months after the 

date of enactment of this Act [June 6, 1983].’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, ex-

cept for amendment of subsec. (a) by Pub. L. 94–29 

which is effective 180 days after June 4, 1975, see section 

31(a) of Pub. L. 94–29, set out as a note under section 78b 

of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 of subsec. (a) of this 

section effective July 1, 1964, and of subsecs. (b), (c)(4), 

(5), and (d) of this section effective Aug. 20, 1964, see 

section 13 of Pub. L. 88–467, set out as a note under sec-

tion 78c of this title. 

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

this chapter, see section 203 of Pub. L. 104–67, set out as 

a Construction note under section 78j–1 of this title. 

CONSTRUCTION OF 1993 AMENDMENT 

Amendment by sections 105, 106(b)(2)(B), and 109(b)(2) 

of Pub. L. 103–202 not to be construed to govern initial 

issuance of any public debt obligation or to grant any 

authority to (or extend any authority of) the Securities 

and Exchange Commission, any appropriate regulatory 

agency, or a self-regulatory organization to prescribe 

any procedure, term, or condition of such initial issu-

ance, to promulgate any rule or regulation governing 

such initial issuance, or to otherwise regulate in any 

manner such initial issuance, see section 111 of Pub. L. 

103–202, set out as a note under section 78o–5 of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

STUDY AND REPORT ON BROKER-DEALER UNIFORMITY 

Section 510(d) of Pub. L. 104–290 provided that: 

‘‘(1) STUDY.—The Commission, after consultation 

with registered securities associations, national securi-

ties exchanges, and States, shall conduct a study of the 

impact of disparate State licensing requirements on as-

sociated persons of registered brokers or dealers and 

methods for States to attain uniform licensing require-

ments for such persons. 

‘‘(2) REPORT.—Not later than 1 year after the date of 

enactment of this Act [Oct. 11, 1996], the Commission 

shall submit to the Congress a report on the study con-

ducted under paragraph (1). Such report shall include 

recommendations concerning appropriate methods de-

scribed in paragraph (1)(B), including any necessary 

legislative changes to implement such recommenda-

tions.’’ 

PENNY STOCK REFORM; CONGRESSIONAL STATEMENT OF 

FINDINGS 

Section 502 of Pub. L. 101–429 provided that: ‘‘The 

Congress finds the following: 

‘‘(1) The maintenance of an honest and healthy pri-

mary and secondary market for securities offerings is 

essential to enhancing long-term capital formation 

and economic growth and providing legitimate in-

vestment opportunities for individuals and institu-

tions. 

‘‘(2) Protecting investors in new securities is a crit-

ical component in the maintenance of an honest and 

healthy market for such securities. 

‘‘(3) Protecting issuers of new securities and pro-

moting the capital formation process on behalf of 

small companies are fundamental concerns in main-

taining a strong economy and viable trading mar-

kets. 

‘‘(4) Unscrupulous market practices and market 

participants have pervaded the ‘penny stock’ market 

with an overwhelming amount of fraud and abuse. 

‘‘(5) Although the Securities and Exchange Com-

mission, State securities regulators, and securities 

self-regulators have made efforts to curb these abu-

sive and harmful practices, the penny stock market 

still lacks an adequate and sufficient regulatory 

structure, particularly in comparison to the struc-

ture for overseeing trading in National Market Sys-

tem securities. 

‘‘(6) Investors in the penny stock market suffer 

from a serious lack of adequate information concern-

ing price and volume of penny stock transactions, the 

nature of this market, and the specific securities in 

which they are investing. 

‘‘(7) Current practices do not adequately regulate 

the role of ‘promoters’ and ‘consultants’ in the penny 

stock market, and many professionals who have been 

banned from the securities markets have ended up in 

promoter and consultant roles, contributing substan-

tially to fraudulent and abusive schemes. 

‘‘(8) The present regulatory environment has per-

mitted the ascendancy of the use of particular mar-

ket practices, such as ‘reverse mergers’ with shell 

corporations and ‘blank check’ offerings, which are 

used to facilitate manipulation schemes and harm in-

vestors. 

‘‘(9) In light of the substantial and continuing prob-

lems in the penny stock markets, additional legisla-

tive measures are necessary and appropriate.’’ 

REVISION OF SANCTION AUTHORITY WITH RESPECT TO 

PENNY STOCKS; RECOMMENDATIONS TO CONGRESS 

Section 504(b) of Pub. L. 101–429 provided that: ‘‘With-

in 6 months after the date of enactment of this Act 

[Oct. 15, 1990], the Securities and Exchange Commission 

shall submit to each House of the Congress such recom-

mendations as the Commission considers appropriate 

with respect to further revision of section 15(b)(6) of the 

Securities Exchange Act of 1934 (15 U.S.C. 78o(b)(6)). In 

preparing such recommendations, the Commission 

shall consider the desirability and effect of expanding 

the applicability of such section to any promoter, find-

er, consultant, agent or other person who engages in 

activities with a broker, dealer, or issuer for purposes 

of the issuance of or trading in, or inducing or attempt-

ing to induce the purchase or sale of, any security (and 

not just penny stock).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77r, 77t, 77z–2, 

77nnn, 78c, 78j, 78l, 78m, 78o–1, 78o–2, 78o–3, 78o–4, 78o–5, 

78q, 78q–1, 78r, 78s, 78u, 78u–1, 78u–2, 78u–5, 78y, 78cc, 

78dd–1, 78ff, 78hh, 78hh–1, 78ccc, 78ddd, 78fff–4, 78lll, 

80a–8, 80a–29, 80a–35, 773 of this title; title 5 section 8438; 

title 7 sections 1a, 2, 6d, 7a–2, 21; title 11 section 1145; 
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title 12 section 1441b; title 18 section 1030; title 26 sec-

tions 901, 954; title 29 section 1343. 

§ 78o–1. Brokers deemed to be registered 

All brokers and dealers for whom registration 
was in effect on May 27, 1936, in accordance with 
rules and regulations of the Commission pre-
scribed pursuant to section 78o of this title shall 
be deemed to be registered pursuant to said sec-
tion. 

(May 27, 1936, ch. 462, § 10, 49 Stat. 1380.) 

CODIFICATION 

Section was not enacted as a part of the Securities 

Exchange Act of 1934 which comprises this chapter. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 78o–2. Liabilities arising prior to amendment 
unaffected 

Nothing in this Act shall be deemed to extin-
guish any liability which may have arisen prior 
to the effective date of this Act by reason of any 
violation of section 78o of this title or of any 
rule or regulation thereunder. 

(May 27, 1936, ch. 462, § 11, 49 Stat. 1380.) 

REFERENCES IN TEXT 

This Act, referred to in text, is act May 27, 1936, ch. 

462, 49 Stat. 1375, popularly known as the Unlisted Se-

curities Trading Act, which enacted sections 78l–1, 

78o–1, 78o–2, and 78hh–1 of this title, and amended sec-

tions 78l, 78o, 78q, 78r, 78t, 78u, 78w, and 78ff of this title. 

Effective date of this Act, referred to in text, is July 

1, 1934. See section 78hh–1 of this title. 

CODIFICATION 

Section was not enacted as a part of the Securities 

Exchange Act of 1934 which comprises this chapter. 

§ 78o–3. Registered securities associations 

(a) Registration; application 

An association of brokers and dealers may be 
registered as a national securities association 
pursuant to subsection (b) of this section, or as 
an affiliated securities association pursuant to 
subsection (d) of this section, under the terms 
and conditions hereinafter provided in this sec-
tion and in accordance with the provisions of 
section 78s(a) of this title, by filing with the 
Commission an application for registration in 
such form as the Commission, by rule, may pre-
scribe containing the rules of the association 
and such other information and documents as 
the Commission, by rule, may prescribe as nec-
essary or appropriate in the public interest or 
for the protection of investors. 

(b) Determinations by Commission requisite to 
registration of applicant as national securi-
ties association 

An association of brokers and dealers shall not 
be registered as a national securities association 
unless the Commission determines that— 

(1) By reason of the number and geographi-
cal distribution of its members and the scope 

of their transactions, such association will be 
able to carry out the purposes of this section. 

(2) Such association is so organized and has 
the capacity to be able to carry out the pur-
poses of this chapter and to comply, and (sub-
ject to any rule or order of the Commission 
pursuant to section 78q(d) or 78s(g)(2) of this 
title) to enforce compliance by its members 
and persons associated with its members, with 
the provisions of this chapter, the rules and 
regulations thereunder, the rules of the Mu-
nicipal Securities Rulemaking Board, and the 
rules of the association. 

(3) Subject to the provisions of subsection 
(g) of this section, the rules of the association 
provide that any registered broker or dealer 
may become a member of such association and 
any person may become associated with a 
member thereof. 

(4) The rules of the association assure a fair 
representation of its members in the selection 
of its directors and administration of its af-
fairs and provide that one or more directors 
shall be representative of issuers and investors 
and not be associated with a member of the as-
sociation, broker, or dealer. 

(5) The rules of the association provide for 
the equitable allocation of reasonable dues, 
fees, and other charges among members and 
issuers and other persons using any facility or 
system which the association operates or con-
trols. 

(6) The rules of the association are designed 
to prevent fraudulent and manipulative acts 
and practices, to promote just and equitable 
principles of trade, to foster cooperation and 
coordination with persons engaged in regulat-
ing, clearing, settling, processing information 
with respect to, and facilitating transactions 
in securities, to remove impediments to and 
perfect the mechanism of a free and open mar-
ket and a national market system, and, in 
general, to protect investors and the public in-
terest; and are not designed to permit unfair 
discrimination between customers, issuers, 
brokers, or dealers, to fix minimum profits, to 
impose any schedule or fix rates of commis-
sions, allowances, discounts, or other fees to 
be charged by its members, or to regulate by 
virtue of any authority conferred by this chap-
ter matters not related to the purposes of this 
chapter or the administration of the associa-
tion. 

(7) The rules of the association provide that 
(subject to any rule or order of the Commis-
sion pursuant to section 78q(d) or 78s(g)(2) of 
this title) its members and persons associated 
with its members shall be appropriately dis-
ciplined for violation of any provision of this 
chapter, the rules or regulations thereunder, 
the rules of the Municipal Securities Rule-
making Board, or the rules of the association, 
by expulsion, suspension, limitation of activi-
ties, functions, and operations, fine, censure, 
being suspended or barred from being associ-
ated with a member, or any other fitting sanc-
tion. 

(8) The rules of the association are in ac-
cordance with the provisions of subsection (h) 
of this section, and, in general, provide a fair 
procedure for the disciplining of members and 
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persons associated with members, the denial 
of membership to any person seeking member-
ship therein, the barring of any person from 
becoming associated with a member thereof, 
and the prohibition or limitation by the asso-
ciation of any person with respect to access to 
services offered by the association or a mem-
ber thereof. 

(9) The rules of the association do not im-
pose any burden on competition not necessary 
or appropriate in furtherance of the purposes 
of this chapter. 

(10) The requirements of subsection (c) of 
this section, insofar as these may be applica-
ble, are satisfied. 

(11) The rules of the association include pro-
visions governing the form and content of 
quotations relating to securities sold other-
wise than on a national securities exchange 
which may be distributed or published by any 
member or person associated with a member, 
and the persons to whom such quotations may 
be supplied. Such rules relating to quotations 
shall be designed to produce fair and inform-
ative quotations, to prevent fictitious or mis-
leading quotations, and to promote orderly 
procedures for collecting, distributing, and 
publishing quotations. 

(12) The rules of the association to promote 
just and equitable principles of trade, as re-
quired by paragraph (6), include rules to pre-
vent members of the association from partici-
pating in any limited partnership rollup trans-
action (as such term is defined in paragraphs 
(4) and (5) of section 78n(h) of this title) unless 
such transaction was conducted in accordance 
with procedures designed to protect the rights 
of limited partners, including— 

(A) the right of dissenting limited partners 
to one of the following: 

(i) an appraisal and compensation; 
(ii) retention of a security under sub-

stantially the same terms and conditions 
as the original issue; 

(iii) approval of the limited partnership 
rollup transaction by not less than 75 per-
cent of the outstanding securities of each 
of the participating limited partnerships; 

(iv) the use of a committee that is inde-
pendent, as determined in accordance with 
rules prescribed by the association, of the 
general partner or sponsor, that has been 
approved by a majority of the outstanding 
securities of each of the participating 
partnerships, and that has such authority 
as is necessary to protect the interest of 
limited partners, including the authority 
to hire independent advisors, to negotiate 
with the general partner or sponsor on be-
half of the limited partners, and to make a 
recommendation to the limited partners 
with respect to the proposed transaction; 
or 

(v) other comparable rights that are pre-
scribed by rule by the association and that 
are designed to protect dissenting limited 
partners; 

(B) the right not to have their voting 
power unfairly reduced or abridged; 

(C) the right not to bear an unfair portion 
of the costs of a proposed limited partner-
ship rollup transaction that is rejected; and 

(D) restrictions on the conversion of con-
tingent interests or fees into non-contingent 
interests or fees and restrictions on the re-
ceipt of a non-contingent equity interest in 
exchange for fees for services which have not 
yet been provided. 

As used in this paragraph, the term ‘‘dissent-
ing limited partner’’ means a person who, on 
the date on which soliciting material is mailed 
to investors, is a holder of a beneficial interest 
in a limited partnership that is the subject of 
a limited partnership rollup transaction, and 
who casts a vote against the transaction and 
complies with procedures established by the 
association, except that for purposes of an ex-
change or tender offer, such person shall file 
an objection in writing under the rules of the 
association during the period in which the 
offer is outstanding. 

(13) The rules of the association prohibit the 
authorization for quotation on an automated 
interdealer quotation system sponsored by the 
association of any security designated by the 
Commission as a national market system se-
curity resulting from a limited partnership 
rollup transaction (as such term is defined in 
paragraphs (4) and (5) of section 78n(h) of this 
title), unless such transaction was conducted 
in accordance with procedures designed to pro-
tect the rights of limited partners, including— 

(A) the right of dissenting limited partners 
to one of the following: 

(i) an appraisal and compensation; 
(ii) retention of a security under sub-

stantially the same terms and conditions 
as the original issue; 

(iii) approval of the limited partnership 
rollup transaction by not less than 75 per-
cent of the outstanding securities of each 
of the participating limited partnerships; 

(iv) the use of a committee that is inde-
pendent, as determined in accordance with 
rules prescribed by the association, of the 
general partner or sponsor, that has been 
approved by a majority of the outstanding 
securities of each of the participating 
partnerships, and that has such authority 
as is necessary to protect the interest of 
limited partners, including the authority 
to hire independent advisors, to negotiate 
with the general partner or sponsor on be-
half of the limited partners, and to make a 
recommendation to the limited partners 
with respect to the proposed transaction; 
or 

(v) other comparable rights that are pre-
scribed by rule by the association and that 
are designed to protect dissenting limited 
partners; 

(B) the right not to have their voting 
power unfairly reduced or abridged; 

(C) the right not to bear an unfair portion 
of the costs of a proposed limited partner-
ship rollup transaction that is rejected; and 

(D) restrictions on the conversion of con-
tingent interests or fees into non-contingent 
interests or fees and restrictions on the re-
ceipt of a non-contingent equity interest in 
exchange for fees for services which have not 
yet been provided. 
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1 See References in Text note below. 

As used in this paragraph, the term ‘‘dissent-
ing limited partner’’ means a person who, on 
the date on which soliciting material is mailed 
to investors, is a holder of a beneficial interest 
in a limited partnership that is the subject of 
a limited partnership rollup transaction, and 
who casts a vote against the transaction and 
complies with procedures established by the 
association, except that for purposes of an ex-
change or tender offer, such person shall file 
an objection in writing under the rules of the 
association during the period during which the 
offer is outstanding. 

(c) National association rules; provision for reg-
istration of affiliated securities association 

The Commission may permit or require the 
rules of an association applying for registration 
pursuant to subsection (b) of this section, to 
provide for the admission of an association reg-
istered as an affiliated securities association 
pursuant to subsection (d) of this section, to 
participation in said applicant association as an 
affiliate thereof, under terms permitting such 
powers and responsibilities to such affiliate, and 
under such other appropriate terms and condi-
tions, as may be provided by the rules of said ap-
plicant association, if such rules appear to the 
Commission to be necessary or appropriate in 
the public interest or for the protection of inves-
tors and to carry out the purposes of this sec-
tion. The duties and powers of the Commission 
with respect to any national securities associa-
tion or any affiliated securities association shall 
in no way be limited by reason of any such af-
filiation. 

(d) Registration as affiliated association; pre-
requisites; association rules 

An applicant association shall not be reg-
istered as an affiliated securities association un-
less it appears to the Commission that— 

(1) such association, notwithstanding that it 
does not satisfy the requirements set forth in 
paragraph (1) of subsection (b) of this section, 
will, forthwith upon the registration thereof, 
be admitted to affiliation with an association 
registered as a national securities association 
pursuant to subsection (b) of this section, in 
the manner and under the terms and condi-
tions provided by the rules of said national se-
curities association in accordance with sub-
section (c) of this section; and 

(2) such association and its rules satisfy the 
requirements set forth in paragraphs (2) to 
(10), inclusive, and paragraph (12),1 of sub-
section (b) of this section; except that in the 
case of any such association any restrictions 
upon membership therein of the type author-
ized by paragraph (3) of subsection (b) of this 
section shall not be less stringent than in the 
case of the national securities association 
with which such association is to be affiliated. 

(e) Dealings with nonmember professionals 

(1) The rules of a registered securities associa-
tion may provide that no member thereof shall 
deal with any nonmember professional (as de-
fined in paragraph (2) of this subsection) except 
at the same prices, for the same commissions or 

fees, and on the same terms and conditions as 
are by such member accorded to the general 
public. 

(2) For the purposes of this subsection, the 
term ‘‘nonmember professional’’ shall include 
(A) with respect to transactions in securities 
other than municipal securities, any registered 
broker or dealer who is not a member of any 
registered securities association, except such a 
broker or dealer who deals exclusively in com-
mercial paper, bankers’ acceptances, and com-
mercial bills, and (B) with respect to trans-
actions in municipal securities, any municipal 
securities dealer (other than a bank or division 
or department of a bank) who is not a member 
of any registered securities association and any 
municipal securities broker who is not a mem-
ber of any such association. 

(3) Nothing in this subsection shall be so con-
strued or applied as to prevent (A) any member 
of a registered securities association from grant-
ing to any other member of any registered secu-
rities association any dealer’s discount, allow-
ance, commission, or special terms, in connec-
tion with the purchase or sale of securities, or 
(B) any member of a registered securities asso-
ciation or any municipal securities dealer which 
is a bank or a division or department of a bank 
from granting to any member of any registered 
securities association or any such municipal se-
curities dealer any dealer’s discount, allowance, 
commission, or special terms in connection with 
the purchase or sale of municipal securities: Pro-

vided, however, That the granting of any such 
discount, allowance, commission, or special 
terms in connection with the purchase or sale of 
municipal securities shall be subject to rules of 
the Municipal Securities Rulemaking Board 
adopted pursuant to section 78o–4(b)(2)(K) of this 
title. 

(f) Transactions in municipal securities 

Nothing in subsection (b)(6) or (b)(11) of this 
section shall be construed to permit a registered 
securities association to make rules concerning 
any transaction by a registered broker or dealer 
in a municipal security. 

(g) Denial of membership 

(1) A registered securities association shall 
deny membership to any person who is not a 
registered broker or dealer. 

(2) A registered securities association may, 
and in cases in which the Commission, by order, 
directs as necessary or appropriate in the public 
interest or for the protection of investors shall, 
deny membership to any registered broker or 
dealer, and bar from becoming associated with a 
member any person, who is subject to a statu-
tory disqualification. A registered securities as-
sociation shall file notice with the Commission 
not less than thirty days prior to admitting any 
registered broker or dealer to membership or 
permitting any person to become associated 
with a member, if the association knew, or in 
the exercise of reasonable care should have 
known, that such broker or dealer or person was 
subject to a statutory disqualification. The no-
tice shall be in such form and contain such in-
formation as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors. 
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(3)(A) A registered securities association may 
deny membership to, or condition the member-
ship of, a registered broker or dealer if (i) such 
broker or dealer does not meet such standards of 
financial responsibility or operational capabil-
ity or such broker or dealer or any natural per-
son associated with such broker or dealer does 
not meet such standards of training, experience, 
and competence as are prescribed by the rules of 
the association or (ii) such broker or dealer or 
person associated with such broker or dealer has 
engaged and there is a reasonable likelihood he 
will again engage in acts or practices inconsist-
ent with just and equitable principles of trade. A 
registered securities association may examine 
and verify the qualifications of an applicant to 
become a member and the natural persons asso-
ciated with such an applicant in accordance 
with procedures established by the rules of the 
association. 

(B) A registered securities association may bar 
a natural person from becoming associated with 
a member or condition the association of a natu-
ral person with a member if such natural person 
(i) does not meet such standards of training, ex-
perience, and competence as are prescribed by 
the rules of the association or (ii) has engaged 
and there is a reasonable likelihood he will 
again engage in acts or practices inconsistent 
with just and equitable principles of trade. A 
registered securities association may examine 
and verify the qualifications of an applicant to 
become a person associated with a member in 
accordance with procedures established by the 
rules of the association and require a natural 
person associated with a member, or any class of 
such natural persons, to be registered with the 
association in accordance with procedures so es-
tablished. 

(C) A registered securities association may bar 
any person from becoming associated with a 
member if such person does not agree (i) to sup-
ply the association with such information with 
respect to its relationship and dealings with the 
member as may be specified in the rules of the 
association and (ii) to permit examination of its 
books and records to verify the accuracy of any 
information so supplied. 

(D) Nothing in subparagraph (A), (B), or (C) of 
this paragraph shall be construed to permit a 
registered securities association to deny mem-
bership to or condition the membership of, or 
bar any person from becoming associated with 
or condition the association of any person with, 
a broker or dealer that engages exclusively in 
transactions in municipal securities. 

(4) A registered securities association may 
deny membership to a registered broker or deal-
er not engaged in a type of business in which the 
rules of the association require members to be 
engaged: Provided, however, That no registered 
securities association may deny membership to 
a registered broker or dealer by reason of the 
amount of such type of business done by such 
broker or dealer or the other types of business in 
which he is engaged. 

(h) Discipline of registered securities association 
members and persons associated with mem-
bers; summary proceedings 

(1) In any proceeding by a registered securities 
association to determine whether a member or 

person associated with a member should be dis-
ciplined (other than a summary proceeding pur-
suant to paragraph (3) of this subsection) the as-
sociation shall bring specific charges, notify 
such member or person of, and give him an op-
portunity to defend against, such charges, and 
keep a record. A determination by the associa-
tion to impose a disciplinary sanction shall be 
supported by a statement setting forth— 

(A) any act or practice in which such mem-
ber or person associated with a member has 
been found to have engaged, or which such 
member or person has been found to have 
omitted; 

(B) the specific provision of this chapter, the 
rules or regulations thereunder, the rules of 
the Municipal Securities Rulemaking Board, 
or the rules of the association which any such 
act or practice, or omission to act, is deemed 
to violate; and 

(C) the sanction imposed and the reason 
therefor. 

(2) In any proceeding by a registered securities 
association to determine whether a person shall 
be denied membership, barred from becoming as-
sociated with a member, or prohibited or limited 
with respect to access to services offered by the 
association or a member thereof (other than a 
summary proceeding pursuant to paragraph (3) 
of this subsection), the association shall notify 
such person of and give him an opportunity to 
be heard upon, the specific grounds for denial, 
bar, or prohibition or limitation under consider-
ation and keep a record. A determination by the 
association to deny membership, bar a person 
from becoming associated with a member, or 
prohibit or limit a person with respect to access 
to services offered by the association or a mem-
ber thereof shall be supported by a statement 
setting forth the specific grounds on which the 
denial, bar, or prohibition or limitation is based. 

(3) A registered securities association may 
summarily (A) suspend a member or person as-
sociated with a member who has been and is ex-
pelled or suspended from any self-regulatory or-
ganization or barred or suspended from being as-
sociated with a member of any self-regulatory 
organization, (B) suspend a member who is in 
such financial or operating difficulty that the 
association determines and so notifies the Com-
mission that the member cannot be permitted to 
continue to do business as a member with safety 
to investors, creditors, other members, or the 
association, or (C) limit or prohibit any person 
with respect to access to services offered by the 
association if subparagraph (A) or (B) of this 
paragraph is applicable to such person or, in the 
case of a person who is not a member, if the as-
sociation determines that such person does not 
meet the qualification requirements or other 
prerequisites for such access and such person 
cannot be permitted to continue to have such 
access with safety to investors, creditors, mem-
bers, or the association. Any person aggrieved 
by any such summary action shall be promptly 
afforded an opportunity for a hearing by the as-
sociation in accordance with the provisions of 
paragraph (1) or (2) of this subsection. The Com-
mission, by order, may stay any such summary 
action on its own motion or upon application by 
any person aggrieved thereby, if the Commission 
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determines summarily or after notice and oppor-
tunity for hearing (which hearing may consist 
solely of the submission of affidavits or presen-
tation of oral arguments) that such stay is con-
sistent with the public interest and the protec-
tion of investors. 

(i) Broker-dealer disciplinary history 

A registered securities association shall, with-
in one year from October 15, 1990, (1) establish 
and maintain a toll-free telephone listing to re-
ceive inquiries regarding disciplinary actions in-
volving its members and their associated per-
sons, and (2) promptly respond to such inquiries 
in writing. Such association may charge per-
sons, other than individual investors, reasonable 
fees for written responses to such inquiries. 
Such an association shall not have any liability 
to any person for any actions taken or omitted 
in good faith under this paragraph. 

(j) Registration for sales of private securities of-
ferings 

A registered securities association shall create 
a limited qualification category for any associ-
ated person of a member who effects sales as 
part of a primary offering of securities not in-
volving a public offering, pursuant to section 
77c(b), 77d(2), or 77d(6) of this title and the rules 
and regulations thereunder, and shall deem 
qualified in such limited qualification category, 
without testing, any bank employee who, in the 
six month period preceding November 12, 1999, 
engaged in effecting such sales. 

(k) Limited purpose national securities associa-
tion 

(1) Regulation of members with respect to se-
curity futures products 

A futures association registered under sec-
tion 21 of title 7 shall be a registered national 
securities association for the limited purpose 
of regulating the activities of members who 
are registered as brokers or dealers in security 
futures products pursuant to section 78o(b)(11) 
of this title. 

(2) Requirements for registration 

Such a securities association shall— 
(A) be so organized and have the capacity 

to carry out the purposes of the securities 
laws applicable to security futures products 
and to comply, and (subject to any rule or 
order of the Commission pursuant to section 
78s(g)(2) of this title) to enforce compliance 
by its members and persons associated with 
its members, with the provisions of the secu-
rities laws applicable to security futures 
products, the rules and regulations there-
under, and its rules; 

(B) have rules that— 
(i) are designed to prevent fraudulent 

and manipulative acts and practices, to 
promote just and equitable principles of 
trade, and, in general, to protect investors 
and the public interest, including rules 
governing sales practices and the advertis-
ing of security futures products reasonably 
comparable to those of other national se-
curities associations registered pursuant 
to subsection (a) of this section that are 
applicable to security futures products; 
and 

(ii) are not designed to regulate by vir-
tue of any authority conferred by this 
chapter matters not related to the pur-
poses of this chapter or the administration 
of the association; 

(C) have rules that provide that (subject to 
any rule or order of the Commission pursu-
ant to section 78s(g)(2) of this title) its mem-
bers and persons associated with its mem-
bers shall be appropriately disciplined for 
violation of any provision of the securities 
laws applicable to security futures products, 
the rules or regulations thereunder, or the 
rules of the association, by expulsion, sus-
pension, limitation of activities, functions, 
and operations, fine, censure, being sus-
pended or barred from being associated with 
a member, or any other fitting sanction; and 

(D) have rules that ensure that members 
and natural persons associated with mem-
bers meet such standards of training, experi-
ence, and competence necessary to effect 
transactions in security futures products 
and are tested for their knowledge of securi-
ties and security futures products. 

(3) Exemption from rule change submission 

Such a securities association shall be ex-
empt from submitting proposed rule changes 
pursuant to section 78s(b) of this title, except 
that— 

(A) the association shall file proposed rule 
changes related to higher margin levels, 
fraud or manipulation, recordkeeping, re-
porting, listing standards, or decimal pricing 
for security futures products, sales practices 
for, advertising of, or standards of training, 
experience, competence, or other qualifica-
tions for security futures products for per-
sons who effect transactions in security fu-
tures products, or rules effectuating the as-
sociation’s obligation to enforce the securi-
ties laws pursuant to section 78s(b)(7) of this 
title; 

(B) the association shall file pursuant to 
sections 78s(b)(1) and 78s(b)(2) of this title 
proposed rule changes related to margin, ex-
cept for changes resulting in higher margin 
levels; and 

(C) the association shall file pursuant to 
section 78s(b)(1) of this title proposed rule 
changes that have been abrogated by the 
Commission pursuant to section 78s(b)(7)(C) 
of this title. 

(4) Other exemptions 

Such a securities association shall be ex-
empt from and shall not be required to enforce 
compliance by its members, and its members 
shall not, solely with respect to their trans-
actions effected in security futures products, 
be required to comply, with the following pro-
visions of this chapter and the rules there-
under: 

(A) Section 78h of this title. 
(B) Subsections (b)(1), (b)(3), (b)(4), (b)(5), 

(b)(8), (b)(10), (b)(11), (b)(12), (b)(13), (c), (d), 
(e), (f), (g), (h), and (i) of this section. 

(C) Subsections (d), (f), and (k) of section 
78q of this title. 

(D) Subsections (a), (f), and (h) of section 
78s of this title. 
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(l) Rules to avoid duplicative regulation of dual 
registrants 

Consistent with this chapter, each national se-
curities association registered pursuant to sub-
section (a) of this section shall issue such rules 
as are necessary to avoid duplicative or conflict-
ing rules applicable to any broker or dealer reg-
istered with the Commission pursuant to section 
78o(b) of this title (except paragraph (11) there-
of), that is also registered with the Commodity 
Futures Trading Commission pursuant to sec-
tion 6f(a) of title 7 (except paragraph (2) there-
of), with respect to the application of— 

(1) rules of such national securities associa-
tion of the type specified in section 78o(c)(3)(B) 
of this title involving security futures prod-
ucts; and 

(2) similar rules of national securities asso-
ciations registered pursuant to subsection (k) 
of this section and national securities ex-
changes registered pursuant to section 78f(g) 
of this title involving security futures prod-
ucts. 

(m) Procedures and rules for security future 
products 

A national securities association registered 
pursuant to subsection (a) of this section shall, 
not later than 8 months after December 21, 2000, 
implement the procedures specified in section 
78f(h)(5)(A) of this title and adopt the rules spec-
ified in subparagraphs (B) and (C) of section 
78f(h)(5) of this title. 

(June 6, 1934, ch. 404, title I, § 15A, as added June 
25, 1938, ch. 677, § 1, 52 Stat. 1070; amended Pub. 
L. 88–467, § 7, Aug. 20, 1964, 78 Stat. 574; Pub. L. 
94–29, § 12, June 4, 1975, 89 Stat. 127; Pub. L. 
99–571, title I, § 102(g), Oct. 28, 1986, 100 Stat. 3218; 
Pub. L. 101–429, title V, § 509, Oct. 15, 1990, 104 
Stat. 957; Pub. L. 103–202, title I, § 106(b)(1), title 
III, § 303(a), (c), Dec. 17, 1993, 107 Stat. 2350, 2364, 
2366; Pub. L. 106–102, title II, § 203, Nov. 12, 1999, 
113 Stat. 1391; Pub. L. 106–554, § 1(a)(5) [title II, 
§§ 203(c), 206(j), (k)(1)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–422, 2763A–433.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (b)(2), (6), (7), (9), 

(h)(1)(B), (k)(2)(B)(ii), (4), and (l), was in the original 

‘‘this title’’. See References in Text note set out under 

section 78a of this title. 
Paragraph (12), of subsection (b) of this section, re-

ferred to in subsec. (d)(2), was omitted in the general 

amendment of subsec. (b) by Pub. L. 94–29, see par. (11) 

of subsec. (b). A new par. (12) was added by Pub. L. 

103–302, § 303(a). 

CODIFICATION 

October 15, 1990, referred to in subsec. (i), was in the 

original ‘‘the date of enactment of this section’’ and 

was translated as meaning the date of enactment of 

Pub. L. 101–429, which enacted subsec. (i), to reflect the 

probable intent of Congress. 

AMENDMENTS 

2000—Subsec. (k). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 203(c)], added subsec. (k). 
Subsec. (l). Pub. L. 106–554, § 1(a)(5) [title II, § 206(j)], 

added subsec. (l). 
Subsec. (m). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(k)(1)], added subsec. (m). 
1999—Subsec. (j). Pub. L. 106–102 added subsec. (j). 
1993—Subsec. (b)(12). Pub. L. 103–202, § 303(a), added 

par. (12). 

Subsec. (b)(13). Pub. L. 103–202, § 303(c), added par. (13). 
Subsec. (f). Pub. L. 103–202, § 106(b)(1)(A), redesignated 

par. (3) as entire subsec. (f) and struck out pars. (1) and 

(2) which read as follows: 
‘‘(1) Except as provided in paragraph (2) of this sub-

section, nothing in this section shall be construed to 

apply with respect to any transaction by a registered 

broker or dealer in any exempted security. 
‘‘(2) A registered securities association may adopt 

and implement rules applicable to members of such as-

sociation (A) to enforce compliance by registered bro-

kers and dealers with applicable provisions of this 

chapter and the rules and regulations thereunder, (B) 

to provide that its members and persons associated 

with its members shall be appropriately disciplined, in 

accordance with subsections (b)(7), (b)(8), and (h) of this 

section, for violation of applicable provisions of this 

chapter and the rules and regulations thereunder, (C) 

to provide for reasonable inspection and examination of 

the books and records of registered brokers and dealers, 

(D) to provide for the matters described in paragraphs 

(b)(3), (b)(4), and (b)(5) of this section, (E) to implement 

the provisions of subsection (g) of this section, and (F) 

to prohibit fraudulent, misleading, deceptive, and false 

advertising.’’ 
Subsec. (g)(3)(D). Pub. L. 103–202, § 106(b)(1)(B)(i), sub-

stituted ‘‘transactions in municipal securities’’ for 

‘‘transactions in exempted securities’’. 
Subsec. (g)(4), (5). Pub. L. 103–202, § 106(b)(1)(B)(ii), 

(iii), redesignated par. (5) as (4) and struck out former 

par. (4) which allowed a registered securities associa-

tion to deny membership to, condition the membership 

of, or to otherwise bar association with, the associa-

tion, under circumstances where a government securi-

ties broker or dealer or other person violated financial 

responsibility rules adopted under section 78o–5(b)(1)(A) 

of this title, or where it appeared likely that such per-

son or entity had or would engage in conduct which 

would subject such person or entity to sanctions under 

section 78o–5(c) of this title. 
1990—Subsec. (i). Pub. L. 101–429 added subsec. (i). 
1986—Subsec. (f). Pub. L. 99–571, § 102(g)(1), amended 

subsec. (f) generally. Prior to amendment, subsec. (f) 

read as follows: ‘‘Nothing in this section shall be con-

strued to apply with respect to any transaction by a 

broker or dealer in any exempted security.’’ 
Subsec. (g)(3)(D). Pub. L. 99–571, § 102(g)(2)(A), added 

subpar. (D). 
Subsec. (g)(4), (5). Pub. L. 99–571, § 102(g)(2)(B), (C), 

added par. (4) and redesignated former par. (4) as (5). 
1975—Subsec. (a). Pub. L. 94–29, § 12(2), struck out 

‘‘with the Commission’’ after ‘‘registered’’, inserted ref-

erence to section 78s(a) of this title, substituted provi-

sions covering an application for registration in the 

form prescribed by Commission rule containing the 

rules of the association and such other information and 

documents as the Commission prescribes as necessary 

or appropriate in the public interest or for the protec-

tion of investors for provisions covering a statement in 

the form prescribed by the Commission setting forth 

specified information and accompanied by specified 

documents, and struck out provision that registration 

not be construed as a waiver of constitutional rights or 

as a waiver of the right to contest the validity of Com-

mission rules or regulations. 
Subsec. (b). Pub. L. 94–29, § 12(2), amended subsec. (b) 

generally, to conform its provisions concerning the reg-

istration and regulation of national and affiliated secu-

rities associations to those covering the registration 

and regulation of national securities exchanges con-

tained in section 78f of this title and inserted provi-

sions necessary to accommodate the creation of the 

Municipal Securities Rulemaking Board and to imple-

ment its purposes. 
Subsec. (e). Pub. L. 94–29, § 12(3), redesignated subsec. 

(i) as (e) and in subsec. (e) as so redesignated sub-

stituted ‘‘nonmember professional’’ for ‘‘nonmember 

broker or dealer’’ in par. (1), substituted ‘‘term ‘non-

member professional’ shall include (A) with respect to 

transactions in securities other than municipal securi-
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ties, any registered broker or dealer who is not a mem-

ber of any registered securities association, except such 

a broker or dealer who deals exclusively in commercial 

paper, bankers’ acceptances, and commercial bills’’ for 

‘‘term ‘nonmember broker or dealer’ shall include any 

broker or dealer who makes use of the mails or of any 

means or instrumentality of interstate commerce to ef-

fect any transaction in, or to induce the purchase or 

sale of, any security otherwise than on a national secu-

rities exchange, who is not a member of any registered 

securities association, except a broker or dealer who 

deals exclusively in commercial paper, bankers’ accept-

ances, or commercial bills’’ and added cl. (B) in par. (2), 

and, in par. (3), designated existing provisions as cl. (A) 

and added cl. (B). Former subsec. (e), covering the 

grant and denial of registration and the revocation of 

affiliated association registration, was struck out. See 

section 78s of this title. 
Subsec. (f). Pub. L. 94–29, § 12(3), redesignated subsec. 

(m) as (f). Former subsec. (f), covering withdrawal from 

registration, was struck out. See section 78s of this 

title. 
Subsec. (g). Pub. L. 94–29, § 12(3), (4), added subsec. (g). 

Former subsec. (g), covering review by the Commission 

of adverse actions against association members and 

stays of such actions, was struck out. See section 78s of 

this title. 
Subsec. (h). Pub. L. 94–29, § 12(3), (4), added subsec. (h). 

Former subsec. (h), covering the Commission’s action 

upon findings, was struck out. See sections 78s of this 

title. 
Subsec. (i). Pub. L. 94–29, § 12(3), redesignated subsec. 

(i) as (e) and amended subsec. (e) as so redesignated. 
Subsecs. (j) to (l). Pub. L. 94–29, § 12(3), struck out sub-

secs. (j) to (l) which covered the filing of changes or ad-

ditions to association rules and current information, 

the abrogation and alteration of association rules and 

supplements to association rules, the suspension of an 

association or its members, the revocation of registra-

tion, the expulsion of members, and the removal of offi-

cers or directors. See section 78s of this title. 
Subsec. (m). Pub. L. 94–29, § 12(3), redesignated subsec. 

(m) as (f). 
Subsec. (n). Pub. L. 94–29, § 12(3), struck out subsec. 

(n) which directed that provisions of this section pre-

vail in the event of any conflict between this section 

and any other law of the United States in force on June 

25, 1938. 
1964—Subsec. (b)(1), (2). Pub. L. 88–467, § 7(a)(1), sub-

stituted a period for the semicolon at end of pars. (1) 

and (2). 
Subsec. (b)(3). Pub. L. 88–467, § 7(a)(1), (2), substituted 

a period for the semicolon at end of par. (3), struck out 

‘‘of’’ before ‘‘any means’’, substituted ‘‘paragraph (4) or 

(5) of this subsection, or a rule of the association per-

mitted under this paragraph. The rules’’ for ‘‘paragraph 

(4) of this subsection: Provided, That the rules’’, and in-

serted provision authorizing a registered securities as-

sociation to adopt rules under which it might exclude 

from membership persons who had been suspended or 

expelled from a national securities exchange or who 

were barred or suspended from being associated with all 

brokers or dealers who are members of such an ex-

change for violation of exchange rules. 
Subsec. (b)(4). Pub. L. 88–467, § 7(a)(1), (3), substituted 

a period for the semicolon at end of par. (4), deleted 

from text preceding cl. (A) the language ‘‘or (2) any 

partner, officer, director, or branch manager of such 

broker or dealer (or any person occupying a similar 

status or performing similar functions), or any person 

directly or indirectly controlling or controlled by such 

broker or dealer, whether prior or subsequent to be-

coming such’’, inserted in cl. (A) ‘‘or has been and is 

barred or suspended from being associated with all bro-

kers or dealers which are members of such exchange’’, 

inserted in cl. (B) provision for suspension for period 

not exceeding twelve months or barring or suspending 

the broker or dealer from being associated with a 

broker or dealer, inserted at the beginning of cl. (C) 

‘‘whether prior or subsequent to becoming a broker or 

dealer,’’ (derived from former cl. (1) of this paragraph) 
and added to cl. (C) provision conferring jurisdiction 
upon the Commission, an exchange, or a registered se-
curities association to determine whether an individual 
is the cause of disciplinary action taken by them 
against a broker or a dealer, and added cl. (D). 

Subsec. (b)(5). Pub. L. 88–467, § 7(a)(4), added par. (5). 
Former par. (5) redesignated (6). 

Subsec. (b)(6) to (8). Pub. L. 88–467, § 7(a)(1), (4), sub-
stituted periods for semicolons at end of paragraphs, 
and redesignated former pars. (5) to (7) as (6) to (8), re-
spectively. Former pars. (6) to (8) redesignated (7) to 
(9), respectively. 

Subsec. (b)(9). Pub. L. 88–467, § 7(a)(1), (4), (5), sub-
stituted a period for the semicolon at the end, redesig-
nated former par. (8) as (9), and inserted ‘‘and persons 
associated with its members’’ and ‘‘or being suspended 
or barred from being associated with all members,’’, re-
spectively. Former par. (9) redesignated (10). 

Subsec. (b)(10). Pub. L. 88–467, § 7(a)(4), (6), redesig-
nated former par. (9) as (10), and inserted in paragraph 
preceding cl. (A) ‘‘and persons associated with mem-
bers’’, ‘‘or the barring of any person from being associ-
ated with a member’’, ‘‘or other persons’’, and ‘‘or per-
son’’, substituted a period for a comma at end of cls. 
(A) and (B) and a period for ‘‘, and’’ at end of cl. (C), in-
serted in cl. (A) ‘‘or other person’’ in two places and in 
concluding sentence ‘‘or whether any person shall be 
barred from being associated with a member’’, ‘‘or per-
son’’, ‘‘or bar’’ in two places, and substituted a period 
for ‘‘; and’’, respectively. Former par. (10) redesignated 
(11). 

Subsec. (b)(11). Pub. L. 88–467, § 7(a)(4), redesignated 
former par. (10) as (11). 

Subsec. (b)(12). Pub. L. 88–467, § 7(a)(7), added par. (12). 
Pub. L. 88–467, § 7(a)(7), inserted effective date provi-

sions for application of subsec. (b) prior to its amend-
ment and since its amendment with July 1, 1964 as the 
guiding date. 

Subsec. (d)(2). Pub. L. 88–467, § 7(b), substituted ‘‘(10)’’ 
for ‘‘(9)’’ and inserted ‘‘and paragraph (12),’’ after 
‘‘, inclusive,’’. 

Subsec. (g). Pub. L. 88–467, § 7(c), provided that dis-
ciplinary action taken by a registered securities asso-
ciation against a person associated with a member will 
be reviewable by the Commission, shortened the period 
for review by an aggrieved person from sixty days or 
within such longer period as the Commission may de-
termine to thirty days or within such longer period as 
the Commission may determine, authorized the Com-
mission, after notice and opportunity for hearing on 
the question of stay to order no stay of action of a reg-
istered securities association pending the Commission’s 
decision on review, and authorized the Commission to 

limit the hearing on the question of stay to affidavits 

and oral arguments. 
Subsec. (h). Pub. L. 88–467, § 7(d), made the procedures 

and the Commission’s authority in reviewing discipli-

nary action by a registered securities association 

against members and in reviewing association action in 

denying membership also applicable to Commission re-

view of disciplinary action against persons associated 

with members and to the barring by an association of 

any person from being associated with a member. 
Subsec. (k)(2). Pub. L. 88–467, § 7(e), inserted ‘‘, or 

with such modifications of such alteration or supple-

ment as it deems necessary’’ after ‘‘in the manner 

theretofore requested’’, redesignated cls. (1) to (4) as 

(A) to (D), respectively, and inserted in cl. (A) ‘‘or the 

barring from being associated with a member’’ and ‘‘or 

persons associated with members, or the qualifications 

required for members or natural persons associated 

with members or any class thereof’’. 
Subsec. (l). Pub. L. 88–467, § 7(f), substituted a period 

for a semicolon at end of par. (1) and inserted in par. (2) 

preceding cl. (A) ‘‘, or to suspend for a period not ex-

ceeding twelve months or to bar any person from being 

associated with a member thereof,’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective at the end of 

the 18-month period beginning on Nov. 12, 1999, see sec-
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tion 209 of Pub. L. 106–102, set out as a note under sec-

tion 1828 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by section 303(a), (c) of Pub. L. 103–202 ef-

fective 12 months after Dec. 17, 1993, with provisions for 

rulemaking authority and review of filings prior to ef-

fective date, see section 304(a) of Pub. L. 103–202, set out 

as a note under section 78f of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective 180 days after 

June 4, 1975, see section 31(a) of Pub. L. 94–29, set out 

as a note under section 78b of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

CONSTRUCTION OF 1993 AMENDMENT 

Amendment by section 106(b)(1) of Pub. L. 103–202 not 

to be construed to govern initial issuance of any public 

debt obligation or to grant any authority to (or extend 

any authority of) the Securities and Exchange Commis-

sion, any appropriate regulatory agency, or a self-regu-

latory organization to prescribe any procedure, term, 

or condition of such initial issuance, to promulgate any 

rule or regulation governing such initial issuance, or to 

otherwise regulate in any manner such initial issuance, 

see section 111 of Pub. L. 103–202, set out as a note 

under section 78o–5 of this title. 

Amendment by section 303(a), (c) of Pub. L. 103–202 

not to limit authority of Securities and Exchange Com-

mission, a registered securities association or a na-

tional securities exchange under any provision of this 

chapter, or preclude the Commission or such associa-

tion or exchange from imposing a remedy or procedure 

required to be imposed under such amendment, see sec-

tion 304(b) of Pub. L. 103–202, set out in an Effective 

Date of 1993 Amendment note under section 78f of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77c, 77r, 78c, 78f, 

78o, 78o–5, 78q, 78s, 78u, 78y, 80a–12, 80a–22 of this title; 

title 7 sections 2, 7a, 7a–2, 7b–1, 21; title 26 section 901. 

§ 78o–4. Municipal securities 

(a) Registration of municipal securities dealers 

(1) It shall be unlawful for any municipal secu-
rities dealer (other than one registered as a 
broker or dealer under section 78o of this title) 
to make use of the mails or any means or instru-
mentality of interstate commerce to effect any 
transaction in, or to induce or attempt to induce 
the purchase or sale of, any municipal security 
unless such municipal securities dealer is reg-
istered in accordance with this subsection. 

(2) A municipal securities dealer may be reg-
istered by filing with the Commission an appli-
cation for registration in such form and contain-
ing such information and documents concerning 
such municipal securities dealer and any per-
sons associated with such municipal securities 
dealer as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors. With-
in forty-five days of the date of the filing of such 
application (or within such longer period as to 
which the applicant consents), the Commission 
shall— 

(A) by order grant registration, or 
(B) institute proceedings to determine 

whether registration should be denied. Such 
proceedings shall include notice of the grounds 
for denial under consideration and oppor-
tunity for hearing and shall be concluded 
within one hundred twenty days of the date of 
the filing of the application for registration. 
At the conclusion of such proceedings the 
Commission, by order, shall grant or deny 
such registration. The Commission may ex-
tend the time for the conclusion of such pro-
ceedings for up to ninety days if it finds good 
cause for such extension and publishes its rea-
sons for so finding or for such longer period as 
to which the applicant consents. 

The Commission shall grant the registration of 
a municipal securities dealer if the Commission 
finds that the requirements of this section are 
satisfied. The Commission shall deny such reg-
istration if it does not make such a finding or if 
it finds that if the applicant were so registered, 
its registration would be subject to suspension 
or revocation under subsection (c) of this sec-
tion. 

(3) Any provision of this chapter (other than 
section 78e of this title or paragraph (1) of this 
subsection) which prohibits any act, practice, or 
course of business if the mails or any means or 
instrumentality of interstate commerce is used 
in connection therewith shall also prohibit any 
such act, practice, or course of business by any 
registered municipal securities dealer or any 
person acting on behalf of such municipal secu-
rities dealer, irrespective of any use of the mails 
or any means or instrumentality of interstate 
commerce in connection therewith. 

(4) The Commission, by rule or order, upon its 
own motion or upon application, may condi-
tionally or unconditionally exempt any broker, 
dealer, or municipal securities dealer or class of 
brokers, dealers, or municipal securities dealers 
from any provision of this section or the rules or 
regulations thereunder, if the Commission finds 
that such exemption is consistent with the pub-
lic interest, the protection of investors, and the 
purposes of this section. 

(b) Municipal Securities Rulemaking Board; 
rules and regulations 

(1) Not later than one hundred twenty days 
after June 4, 1975, the Commission shall estab-
lish a Municipal Securities Rulemaking Board 
(hereinafter in this section referred to as the 
‘‘Board’’), to be composed initially of fifteen 
members appointed by the Commission, which 
shall perform the duties set forth in this sec-
tion. The initial members of the Board shall 
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serve as members for a term of two years, and 
shall consist of (A) five individuals who are not 
associated with any broker, dealer, or municipal 
securities dealer (other than by reason of being 
under common control with, or indirectly con-
trolling, any broker or dealer which is not a mu-
nicipal securities broker or municipal securities 
dealer), at least one of whom shall be represent-
ative of investors in municipal securities, and at 
least one of whom shall be representative of is-
suers of municipal securities (which members 
are hereinafter referred to as ‘‘public represent-
atives’’); (B) five individuals who are associated 
with and representative of municipal securities 
brokers and municipal securities dealers which 
are not banks or subsidiaries or departments or 
divisions of banks (which members are herein-
after referred to as ‘‘broker-dealer representa-
tives’’); and (C) five individuals who are associ-
ated with and representative of municipal secu-
rities dealers which are banks or subsidiaries or 
departments or divisions of banks (which mem-
bers are hereinafter referred to as ‘‘bank rep-
resentatives’’). Prior to the expiration of the 
terms of office of the initial members of the 
Board, an election shall be held under rules 
adopted by the Board (pursuant to subsection 
(b)(2)(B) of this section) of the members to suc-
ceed such initial members. 

(2) The Board shall propose and adopt rules to 
effect the purposes of this chapter with respect 
to transactions in municipal securities effected 
by brokers, dealers, and municipal securities 
dealers. (Such rules are hereinafter collectively 
referred to in this chapter as ‘‘rules of the 
Board’’.) The rules of the Board, as a minimum, 
shall: 

(A) provide that no municipal securities 
broker or municipal securities dealer shall ef-
fect any transaction in, or induce or attempt 
to induce the purchase or sale of, any munici-
pal security unless such municipal securities 
broker or municipal securities dealer meets 
such standards of operational capability and 
such municipal securities broker or municipal 
securities dealer and every natural person as-
sociated with such municipal securities broker 
or municipal securities dealer meet such 
standards of training, experience, competence, 
and such other qualifications as the Board 
finds necessary or appropriate in the public in-
terest or for the protection of investors. In 
connection with the definition and application 
of such standards the Board may— 

(i) appropriately classify municipal securi-
ties brokers and municipal securities dealers 
(taking into account relevant matters, in-
cluding types of business done, nature of se-
curities other than municipal securities 
sold, and character of business organiza-
tion), and persons associated with municipal 
securities brokers and municipal securities 
dealers; 

(ii) specify that all or any portion of such 
standards shall be applicable to any such 
class; 

(iii) require persons in any such class to 
pass tests administered in accordance with 
subsection (c)(7) of this section; and 

(iv) provide that persons in any such class 
other than municipal securities brokers and 

municipal securities dealers and partners, 
officers, and supervisory employees of mu-
nicipal securities brokers or municipal secu-
rities dealers, may be qualified solely on the 
basis of compliance with such standards of 
training and such other qualifications as the 
Board finds appropriate. 

(B) establish fair procedures for the nomina-
tion and election of members of the Board and 
assure fair representation in such nominations 
and elections of municipal securities brokers 
and municipal securities dealers. Such rules 
shall provide that the membership of the 
Board shall at all times be equally divided 
among public representatives, broker-dealer 
representatives, and bank representatives, and 
that the public representatives shall be sub-
ject to approval by the Commission to assure 
that no one of them is associated with any 
broker, dealer, or municipal securities dealer 
(other than by reason of being under common 
control with, or indirectly controlling, any 
broker or dealer which is not a municipal se-
curities broker or municipal securities dealer) 
and that at least one is representative of in-
vestors in municipal securities and at least 
one is representative of issuers of municipal 
securities. Such rules shall also specify the 
term members shall serve and may increase 
the number of members which shall constitute 
the whole Board provided that such number is 
an odd number. 

(C) be designed to prevent fraudulent and 
manipulative acts and practices, to promote 
just and equitable principles of trade, to foster 
cooperation and coordination with persons en-
gaged in regulating, clearing, settling, proc-
essing information with respect to, and facili-
tating transactions in municipal securities, to 
remove impediments to and perfect the mech-
anism of a free and open market in municipal 
securities, and, in general, to protect investors 
and the public interest; and not be designed to 
permit unfair discrimination between cus-
tomers, issuers, municipal securities brokers, 
or municipal securities dealers, to fix mini-
mum profits, to impose any schedule or fix 
rates of commissions, allowances, discounts, 
or other fees to be charged by municipal secu-
rities brokers or municipal securities dealers, 
to regulate by virtue of any authority con-
ferred by this chapter matters not related to 
the purposes of this chapter or the administra-
tion of the Board, or to impose any burden on 
competition not necessary or appropriate in 
furtherance of the purposes of this chapter. 

(D) if the Board deems appropriate, provide 
for the arbitration of claims, disputes, and 
controversies relating to transactions in mu-
nicipal securities: Provided, however, That no 
person other than a municipal securities 
broker, municipal securities dealer, or person 
associated with such a municipal securities 
broker or municipal securities dealer may be 
compelled to submit to such arbitration ex-
cept at his instance and in accordance with 
section 78cc of this title. 

(E) provide for the periodic examination in 
accordance with subsection (c)(7) of this sec-
tion of municipal securities brokers and mu-
nicipal securities dealers to determine compli-
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ance with applicable provisions of this chap-
ter, the rules and regulations thereunder, and 
the rules of the Board. Such rules shall specify 
the minimum scope and frequency of such ex-
aminations and shall be designed to avoid un-
necessary regulatory duplication or undue reg-
ulatory burdens for any such municipal securi-
ties broker or municipal securities dealer. 

(F) include provisions governing the form 
and content of quotations relating to munici-
pal securities which may be distributed or 
published by any municipal securities broker, 
municipal securities dealer, or person associ-
ated with such a municipal securities broker 
or municipal securities dealer, and the persons 
to whom such quotations may be supplied. 
Such rules relating to quotations shall be de-
signed to produce fair and informative 
quotations, to prevent fictitious or misleading 
quotations, and to promote orderly procedures 
for collecting, distributing, and publishing 
quotations. 

(G) prescribe records to be made and kept by 
municipal securities brokers and municipal se-
curities dealers and the periods for which such 
records shall be preserved. 

(H) define the term ‘‘separately identifiable 
department or division’’, as that term is used 
in section 78c(a)(30) of this title, in accordance 
with specified and appropriate standards to as-
sure that a bank is not deemed to be engaged 
in the business of buying and selling munici-
pal securities through a separately identifi-
able department or division unless such de-
partment or division is organized and adminis-
tered so as to permit independent examination 
and enforcement of applicable provisions of 
this chapter, the rules and regulations there-
under, and the rules of the Board. A separately 
identifiable department or division of a bank 
may be engaged in activities other than those 
relating to municipal securities. 

(I) provide for the operation and administra-
tion of the Board, including the selection of a 
Chairman from among the members of the 
Board, the compensation of the members of 
the Board, and the appointment and com-
pensation of such employees, attorneys, and 
consultants as may be necessary or appro-
priate to carry out the Board’s functions 
under this section. 

(J) provide that each municipal securities 
broker and each municipal securities dealer 
shall pay to the Board such reasonable fees 
and charges as may be necessary or appro-
priate to defray the costs and expenses of op-
erating and administering the Board. Such 
rules shall specify the amount of such fees and 
charges. 

(K) establish the terms and conditions under 
which any municipal securities dealer may 
sell, or prohibit any municipal securities deal-
er from selling, any part of a new issue of mu-
nicipal securities to a municipal securities in-
vestment portfolio during the underwriting 
period. 

(3) Nothing in this section shall be construed 
to impair or limit the power of the Commission 
under this chapter. 

(c) Discipline of municipal securities dealers; 
censure; suspension or revocation of reg-
istration; other sanctions; investigations 

(1) No broker, dealer, or municipal securities 
dealer shall make use of the mails or any means 
or instrumentality of interstate commerce to ef-
fect any transaction in, or to induce or attempt 
to induce the purchase or sale of, any municipal 
security in contravention of any rule of the 
Board. 

(2) The Commission, by order, shall censure, 
place limitations on the activities, functions, or 
operations, suspend for a period not exceeding 
twelve months, or revoke the registration of any 
municipal securities dealer, if it finds, on the 
record after notice and opportunity for hearing, 
that such censure, placing of limitations, denial, 
suspension, or revocation, is in the public inter-
est and that such municipal securities dealer 
has committed or omitted any act or omission 
enumerated in subparagraph (A), (D), (E), or (G) 
of paragraph (4) of section 78o(b) of this title, 
has been convicted of any offense specified in 
subparagraph (B) of such paragraph (4) within 
ten years of the commencement of the proceed-
ings under this paragraph, or is enjoined from 
any action, conduct, or practice specified in sub-
paragraph (C) of such paragraph (4). 

(3) Pending final determination whether any 
registration under this section shall be revoked, 
the Commission, by order, may suspend such 
registration, if such suspension appears to the 
Commission, after notice and opportunity for 
hearing, to be necessary or appropriate in the 
public interest or for the protection of investors. 
Any registered municipal securities dealer may, 
upon such terms and conditions as the Commis-
sion may deem necessary in the public interest 
or for the protection of investors, withdraw from 
registration by filing a written notice of with-
drawal with the Commission. If the Commission 
finds that any registered municipal securities 
dealer is no longer in existence or has ceased to 
do business as a municipal securities dealer, the 
Commission, by order, shall cancel the registra-
tion of such municipal securities dealer. 

(4) The Commission, by order, shall censure or 
place limitations on the activities or functions 
of any person associated, seeking to become as-
sociated, or, at the time of the alleged mis-
conduct, associated or seeking to become associ-
ated with a municipal securities dealer, or sus-
pend for a period not exceeding twelve months 
or bar any such person from being associated 
with a municipal securities dealer, if the Com-
mission finds, on the record after notice and op-
portunity for hearing, that such censure, placing 
of limitations, suspension, or bar is in the public 
interest and that such person has committed 
any act or omission enumerated in subpara-
graph (A), (D), (E), or (G) of paragraph (4) of sec-
tion 78o(b) of this title, has been convicted of 
any offense specified in subparagraph (B) of such 
paragraph (4) within 10 years of the commence-
ment of the proceedings under this paragraph, 
or is enjoined from any action, conduct, or prac-
tice specified in subparagraph (C) of such para-
graph (4). It shall be unlawful for any person as 
to whom an order entered pursuant to this para-
graph or paragraph (5) of this subsection sus-
pending or barring him from being associated 
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with a municipal securities dealer is in effect 
willfully to become, or to be, associated with a 
municipal securities dealer without the consent 
of the Commission, and it shall be unlawful for 
any municipal securities dealer to permit such a 
person to become, or remain, a person associ-
ated with him without the consent of the Com-
mission, if such municipal securities dealer 
knew, or, in the exercise of reasonable care 
should have known, of such order. 

(5) With respect to any municipal securities 
dealer for which the Commission is not the ap-
propriate regulatory agency, the appropriate 
regulatory agency for such municipal securities 
dealer may sanction any such municipal securi-
ties dealer in the manner and for the reasons 
specified in paragraph (2) of this subsection and 
any person associated with such municipal secu-
rities dealer in the manner and for the reasons 
specified in paragraph (4) of this subsection. In 
addition, such appropriate regulatory agency 
may, in accordance with section 1818 of title 12, 
enforce compliance by such municipal securities 
dealer or any person associated with such mu-
nicipal securities dealer with the provisions of 
this section, section 78q of this title, the rules of 
the Board, and the rules of the Commission per-
taining to municipal securities dealers, persons 
associated with municipal securities dealers, 
and transactions in municipal securities. For 
purposes of the preceding sentence, any viola-
tion of any such provision shall constitute ade-
quate basis for the issuance of any order under 
section 1818(b) or 1818(c) of title 12, and the cus-
tomers of any such municipal securities dealer 
shall be deemed to be ‘‘depositors’’ as that term 
is used in section 1818(c) of title 12. Nothing in 
this paragraph shall be construed to affect in 
any way the powers of such appropriate regu-
latory agency to proceed against such municipal 
securities dealer under any other provision of 
law. 

(6)(A) The Commission, prior to the entry of 
an order of investigation, or commencement of 
any proceedings, against any municipal securi-
ties dealer, or person associated with any mu-
nicipal securities dealer, for which the Commis-
sion is not the appropriate regulatory agency, 
for violation of any provision of this section, 
section 78o(c)(1) or 78o(c)(2) of this title, any rule 
or regulation under any such section, or any 
rule of the Board, shall (i) give notice to the ap-
propriate regulatory agency for such municipal 
securities dealer of the identity of such munici-
pal securities dealer or person associated with 
such municipal securities dealer, the nature of 
and basis for such proposed action, and whether 
the Commission is seeking a monetary penalty 
against such municipal securities dealer or such 
associated person pursuant to section 78u–2 of 
this title; and (ii) consult with such appropriate 
regulatory agency concerning the effect of such 
proposed action on sound banking practices and 
the feasibility and desirability of coordinating 
such action with any proceeding or proposed 
proceeding by such appropriate regulatory agen-
cy against such municipal securities dealer or 
associated person. 

(B) The appropriate regulatory agency for a 
municipal securities dealer (if other than the 
Commission), prior to the entry of an order of 

investigation, or commencement of any proceed-
ings, against such municipal securities dealer or 
person associated with such municipal securities 
dealer, for violation of any provision of this sec-
tion, the rules of the Board, or the rules or regu-
lations of the Commission pertaining to munici-
pal securities dealers, persons associated with 
municipal securities dealers, or transactions in 
municipal securities shall (i) give notice to the 
Commission of the identity of such municipal 
securities dealer or person associated with such 
municipal securities dealer and the nature of 
and basis for such proposed action and (ii) con-
sult with the Commission concerning the effect 
of such proposed action on the protection of in-
vestors and the feasibility and desirability of co-
ordinating such action with any proceeding or 
proposed proceeding by the Commission against 
such municipal securities dealer or associated 
person. 

(C) Nothing in this paragraph shall be con-
strued to impair or limit (other than by the re-
quirement of prior consultation) the power of 
the Commission or the appropriate regulatory 
agency for a municipal securities dealer to initi-
ate any action of a class described in this para-
graph or to affect in any way the power of the 
Commission or such appropriate regulatory 
agency to initiate any other action pursuant to 
this chapter or any other provision of law. 

(7)(A) Tests required pursuant to subsection 
(b)(2)(A)(iii) of this section shall be administered 
by or on behalf of and periodic examinations 
pursuant to subsection (b)(2)(E) of this section 
shall be conducted by— 

(i) a registered securities association, in the 
case of municipal securities brokers and mu-
nicipal securities dealers who are members of 
such association; and 

(ii) the appropriate regulatory agency for 
any municipal securities broker or municipal 
securities dealer, in the case of all other mu-
nicipal securities brokers and municipal secu-
rities dealers. 

(B) A registered securities association shall 
make a report of any examination conducted 
pursuant to subsection (b)(2)(E) of this section 
and promptly furnish the Commission a copy 
thereof and any data supplied to it in connec-
tion with such examination. Subject to such 
limitations as the Commission, by rule, deter-
mines to be necessary or appropriate in the pub-
lic interest or for the protection of investors, 
the Commission shall, on request, make avail-
able to the Board a copy of any report of an ex-
amination of a municipal securities broker or 
municipal securities dealer made by or furnished 
to the Commission pursuant to this paragraph 
or section 78q(c)(3) of this title. 

(8) The Commission is authorized, by order, if 
in its opinion such action is necessary or appro-
priate in the public interest, for the protection 
of investors, or otherwise, in furtherance of the 
purposes of this chapter, to remove from office 
or censure any member or employee of the 
Board, who, the Commission finds, on the record 
after notice and opportunity for hearing, has 
willfully (A) violated any provision of this chap-
ter, the rules and regulations thereunder, or the 
rules of the Board or (B) abused his authority. 



Page 255 TITLE 15—COMMERCE AND TRADE § 78o–5 

(d) Issuance of municipal securities 

(1) Neither the Commission nor the Board is 
authorized under this chapter, by rule or regula-
tion, to require any issuer of municipal securi-
ties, directly or indirectly through a purchaser 
or prospective purchaser of securities from the 
issuer, to file with the Commission or the Board 
prior to the sale of such securities by the issuer 
any application, report, or document in connec-
tion with the issuance, sale, or distribution of 
such securities. 

(2) The Board is not authorized under this 
chapter to require any issuer of municipal secu-
rities, directly or indirectly through a munici-
pal securities broker or municipal securities 
dealer or otherwise, to furnish to the Board or 
to a purchaser or a prospective purchaser of 
such securities any application, report, docu-
ment, or information with respect to such is-
suer: Provided, however, That the Board may re-
quire municipal securities brokers and munici-
pal securities dealers to furnish to the Board or 
purchasers or prospective purchasers of munici-
pal securities applications, reports, documents, 
and information with respect to the issuer 
thereof which is generally available from a 
source other than such issuer. Nothing in this 
paragraph shall be construed to impair or limit 
the power of the Commission under any provi-
sion of this chapter. 

(June 6, 1934, ch. 404, title I, § 15B, as added Pub. 
L. 94–29, § 13, June 4, 1975, 89 Stat. 131; amended 
Pub. L. 98–38, § 4, June 6, 1983, 97 Stat. 207; Pub. 
L. 100–181, title III, §§ 318–320, Dec. 4, 1987, 101 
Stat. 1256, 1257; Pub. L. 101–429, title II, § 205, Oct. 
15, 1990, 104 Stat. 941; Pub. L. 101–550, title II, 
§ 203(c)(1), Nov. 15, 1990, 104 Stat. 2718; Pub. L. 
105–353, title III, § 301(b)(9), Nov. 3, 1998, 112 Stat. 
3236.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(3), (b)(2), (3), 

(c)(6)(C), (8), and (d), was in the original ‘‘this title’’. 

See References in Text note set out under section 78a 

of this title. 

AMENDMENTS 

1998—Subsec. (c)(4). Pub. L. 105–353 substituted ‘‘con-

victed of any offense’’ for ‘‘convicted by any offense’’ in 

first sentence. 
1990—Subsec. (c)(2), (4). Pub. L. 101–550 substituted 

‘‘(A), (D), (E), or (G)’’ for ‘‘(A), (D), or (E)’’. 
Subsec. (c)(6)(A). Pub. L. 101–429 substituted ‘‘, the 

nature’’ for ‘‘and the nature’’ and ‘‘proposed action, and 

whether the Commission is seeking a monetary penalty 

against such municipal securities dealer or such associ-

ated person pursuant to section 78u–2 of this title; and’’ 

for ‘‘proposed action and’’. 
1987—Subsec. (b)(2)(C). Pub. L. 100–181, § 318, sub-

stituted ‘‘municipal securities dealers, to regulate’’ for 

‘‘municipal security dealers, to regulate’’ ‘‘purposes of 

this chapter’’ for ‘‘purposes of this chapter or the secu-

rities’’, and ‘‘burden on competition’’ for ‘‘burden or 

competition’’. 
Subsec. (c)(4). Pub. L. 100–181, § 319, substituted new 

first sentence for former first sentence which read as 

follows: ‘‘The Commission, by order, shall censure any 

person associated, or seeking to become associated 

with, a municipal securities dealer or suspend for a pe-

riod not exceeding twelve months or bar any such per-

son from being associated with a municipal securities 

dealer, if the Commission finds, on the record after no-

tice and opportunity for hearing, that such censure, 

suspension, or bar is in the public interest and that 

such person has committed or omitted any act or omis-

sion enumerated in subparagraph (A), (D), or (E) of 

paragraph (4) of section 78o(b) of this title, has been 

convicted of any offense specified in subparagraph (B) 

of such paragraph (4) within ten years of the com-

mencement of the proceedings under this paragraph, or 

is enjoined from any action, conduct, or practice speci-

fied in subparagraph (C) of such paragraph (4).’’ 

Subsec. (c)(6)(A). Pub. L. 100–181, § 320, substituted 

‘‘Board’’ for ‘‘board’’. 

1983—Subsec. (b)(1)(A). Pub. L. 98–38, § 4(a), inserted 

‘‘(other than by reason of being under common control 

with, or indirectly controlling, any broker or dealer 

which is not a municipal securities broker or municipal 

securities dealer)’’ after ‘‘securities dealer’’. 

Subsec. (b)(2)(B). Pub. L. 98–38, § 4(b), inserted ‘‘(other 

than by reason of being under common control with, or 

indirectly controlling, any broker or dealer which is 

not a municipal securities broker or municipal securi-

ties dealer)’’ after ‘‘broker, dealer, or municipal securi-

ties dealer’’. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE 

Section effective June 4, 1975, except for subsec. (a) 

which is effective 180 days after June 4, 1975, see section 

31(a) of Pub. L. 94–29, set out as a note under section 78b 

of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78o, 78s, 

78u–2, 78y, 78lll, 80a–22 of this title. 

§ 78o–5. Government securities brokers and deal-
ers 

(a) Registration requirements; notice to regu-
latory agencies; manner of registration; ex-
emption from registration requirements 

(1)(A) It shall be unlawful for any government 
securities broker or government securities deal-
er (other than a registered broker or dealer or a 
financial institution) to make use of the mails 
or any means or instrumentality of interstate 
commerce to effect any transaction in, or to in-
duce or attempt to induce the purchase or sale 
of, any government security unless such govern-
ment securities broker or government securities 
dealer is registered in accordance with para-
graph (2) of this subsection. 

(B)(i) It shall be unlawful for any government 
securities broker or government securities deal-
er that is a registered broker or dealer or a fi-
nancial institution to make use of the mails or 
any means or instrumentality of interstate com-
merce to effect any transaction in, or to induce 
or attempt to induce the purchase or sale of, any 
government security unless such government se-
curities broker or government securities dealer 
has filed with the appropriate regulatory agency 
written notice that it is a government securities 
broker or government securities dealer. When 
such a government securities broker or govern-
ment securities dealer ceases to act as such it 
shall file with the appropriate regulatory agen-
cy a written notice that it is no longer acting as 
a government securities broker or government 
securities dealer. 

(ii) Such notices shall be in such form and con-
tain such information concerning a government 



Page 256 TITLE 15—COMMERCE AND TRADE § 78o–5 

securities broker or government securities deal-
er that is a financial institution and any persons 
associated with such government securities 
broker or government securities dealer as the 
Board of Governors of the Federal Reserve Sys-
tem shall, by rule, after consultation with each 
appropriate regulatory agency (including the 
Commission), prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors. Such notices shall be in such 
form and contain such information concerning a 
government securities broker or government se-
curities dealer that is a registered broker or 
dealer and any persons associated with such gov-
ernment securities broker or government securi-
ties dealer as the Commission shall, by rule, pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors. 

(iii) Each appropriate regulatory agency 
(other than the Commission) shall make avail-
able to the Commission the notices which have 
been filed with it under this subparagraph, and 
the Commission shall maintain and make avail-
able to the public such notices and the notices it 
receives under this subparagraph. 

(2) A government securities broker or a gov-
ernment securities dealer subject to the reg-
istration requirement of paragraph (1)(A) of this 
subsection may be registered by filing with the 
Commission an application for registration in 
such form and containing such information and 
documents concerning such government securi-
ties broker or government securities dealer and 
any persons associated with such government 
securities broker or government securities deal-
er as the Commission, by rule, may prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors. Within 45 days 
of the date of filing of such application (or with-
in such longer period as to which the applicant 
consents), the Commission shall— 

(i) by order grant registration, or 
(ii) institute proceedings to determine 

whether registration should be denied. Such 
proceedings shall include notice of the grounds 
for denial under consideration and oppor-
tunity for hearing and shall be concluded 
within 120 days of the date of the filing of the 
application for registration. At the conclusion 
of such proceedings, the Commission, by order, 
shall grant or deny such registration. The 
order granting registration shall not be effec-
tive until such government securities broker 
or government securities dealer has become a 
member of a national securities exchange reg-
istered under section 78f of this title, or a se-
curities association registered under section 
78o–3 of this title, unless the Commission has 
exempted such government securities broker 
or government securities dealer, by rule or 
order, from such membership. The Commis-
sion may extend the time for the conclusion of 
such proceedings for up to 90 days if it finds 
good cause for such extension and publishes its 
reasons for so finding or for such longer period 
as to which the applicant consents. 

The Commission shall grant the registration of 
a government securities broker or a government 
securities dealer if the Commission finds that 
the requirements of this section are satisfied. 
The Commission shall deny such registration if 

it does not make such a finding or if it finds 
that if the applicant were so registered, its reg-
istration would be subject to suspension or rev-
ocation under subsection (c) of this section. 

(3) Any provision of this chapter (other than 
section 78e of this title or paragraph (1) of this 
subsection) which prohibits any act, practice, or 
course of business if the mails or any means or 
instrumentality of interstate commerce is used 
in connection therewith shall also prohibit any 
such act, practice, or course of business by any 
government securities broker or government se-
curities dealer registered or having filed notice 
under paragraph (1) of this subsection or any 
person acting on behalf of such government se-
curities broker or government securities dealer, 
irrespective of any use of the mails or any 
means or instrumentality of interstate com-
merce in connection therewith. 

(4) No government securities broker or govern-
ment securities dealer that is required to reg-
ister under paragraph (1)(A) and that is not a 
member of the Securities Investor Protection 
Corporation shall effect any transaction in any 
security in contravention of such rules as the 
Commission shall prescribe pursuant to this 
subsection to assure that its customers receive 
complete, accurate, and timely disclosure of the 
inapplicability of Securities Investor Protection 
Corporation coverage to their accounts. 

(5) The Secretary of the Treasury (hereinafter 
in this section referred to as the ‘‘Secretary’’), 
by rule or order, upon the Secretary’s own mo-
tion or upon application, may conditionally or 
unconditionally exempt any government securi-
ties broker or government securities dealer, or 
class of government securities brokers or gov-
ernment securities dealers, from any provision 
of subsection (a), (b), or (d) of this section, other 
than subsection (d)(3) of this section, or the 
rules thereunder, if the Secretary finds that 
such exemption is consistent with the public in-
terest, the protection of investors, and the pur-
poses of this chapter. 

(b) Rules with respect to transactions in govern-
ment securities 

(1) The Secretary shall propose and adopt 
rules to effect the purposes of this chapter with 
respect to transactions in government securities 
effected by government securities brokers and 
government securities dealers as follows: 

(A) Such rules shall provide safeguards with 
respect to the financial responsibility and re-
lated practices of government securities bro-
kers and government securities dealers includ-
ing, but not limited to, capital adequacy 
standards, the acceptance of custody and use 
of customers’ securities, the carrying and use 
of customers’ deposits or credit balances, and 
the transfer and control of government securi-
ties subject to repurchase agreements and in 
similar transactions. 

(B) Such rules shall require every govern-
ment securities broker and government securi-
ties dealer to make reports to and furnish cop-
ies of records to the appropriate regulatory 
agency, and to file with the appropriate regu-
latory agency, annually or more frequently, a 
balance sheet and income statement certified 
by an independent public accountant, prepared 
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on a calendar or fiscal year basis, and such 
other financial statements (which shall, as the 
Secretary specifies, be certified) and informa-
tion concerning its financial condition as re-
quired by such rules. 

(C) Such rules shall require records to be 
made and kept by government securities bro-
kers and government securities dealers and 
shall specify the periods for which such 
records shall be preserved. 

(2) RISK ASSESSMENT FOR HOLDING COMPANY 
SYSTEMS.— 

(A) OBLIGATIONS TO OBTAIN, MAINTAIN, AND 
REPORT INFORMATION.—Every person who is 
registered as a government securities broker 
or government securities dealer under this 
section shall obtain such information and 
make and keep such records as the Secretary 
by rule prescribes concerning the registered 
person’s policies, procedures, or systems for 
monitoring and controlling financial and oper-
ational risks to it resulting from the activities 
of any of its associated persons, other than a 
natural person. Such records shall describe, in 
the aggregate, each of the financial and secu-
rities activities conducted by, and customary 
sources of capital and funding of, those of its 
associated persons whose business activities 
are reasonably likely to have a material im-
pact on the financial or operational condition 
of such registered person, including its cap-
ital, its liquidity, or its ability to conduct or 
finance its operations. The Secretary, by rule, 
may require summary reports of such informa-
tion to be filed with the registered person’s ap-
propriate regulatory agency no more fre-
quently than quarterly. 

(B) AUTHORITY TO REQUIRE ADDITIONAL INFOR-
MATION.—If, as a result of adverse market con-
ditions or based on reports provided pursuant 
to subparagraph (A) of this paragraph or other 
available information, the appropriate regu-
latory agency reasonably concludes that it has 
concerns regarding the financial or oper-
ational condition of any government securi-
ties broker or government securities dealer 
registered under this section, such agency 
may require the registered person to make re-
ports concerning the financial and securities 
activities of any of such person’s associated 
persons, other than a natural person, whose 
business activities are reasonably likely to 
have a material impact on the financial or 
operational condition of such registered per-
son. The appropriate regulatory agency, in re-
quiring reports pursuant to this subparagraph, 
shall specify the information required, the pe-
riod for which it is required, the time and date 
on which the information must be furnished, 
and whether the information is to be furnished 
directly to the appropriate regulatory agency 
or to a self-regulatory organization with pri-
mary responsibility for examining the reg-
istered person’s financial and operational con-
dition. 

(C) SPECIAL PROVISIONS WITH RESPECT TO AS-
SOCIATED PERSONS SUBJECT TO FEDERAL BANK-
ING AGENCY REGULATION.— 

(i) COOPERATION IN IMPLEMENTATION.—In 
developing and implementing reporting re-
quirements pursuant to subparagraph (A) of 

this paragraph with respect to associated 
persons subject to examination by or report-
ing requirements of a Federal banking agen-
cy, the Secretary shall consult with and con-
sider the views of each such Federal banking 
agency. If a Federal banking agency com-
ments in writing on a proposed rule of the 
Secretary under this paragraph that has 
been published for comment, the Secretary 
shall respond in writing to such written 
comment before adopting the proposed rule. 
The Secretary shall, at the request of a Fed-
eral banking agency, publish such comment 
and response in the Federal Register at the 
time of publishing the adopted rule. 

(ii) USE OF BANKING AGENCY REPORTS.—A 
registered government securities broker or 
government securities dealer shall be in 
compliance with any recordkeeping or re-
porting requirement adopted pursuant to 
subparagraph (A) of this paragraph concern-
ing an associated person that is subject to 
examination by or reporting requirements of 
a Federal banking agency if such govern-
ment securities broker or government secu-
rities dealer utilizes for such recordkeeping 
or reporting requirement copies of reports 
filed by the associated person with the Fed-
eral banking agency pursuant to section 161 
of title 12, subchapter VIII of chapter 3 of 
title 12, section 1817(a) of title 12, section 
1467a(b) of title 12, or section 1847 of title 12. 
The Secretary may, however, by rule adopt-
ed pursuant to subparagraph (A), require any 
registered government securities broker or 
government securities dealer filing such re-
ports with the appropriate regulatory agen-
cy to obtain, maintain, or report supple-
mental information if the Secretary makes 
an explicit finding, based on information 
provided by the appropriate regulatory agen-
cy, that such supplemental information is 
necessary to inform the appropriate regu-
latory agency regarding potential risks to 
such government securities broker or gov-
ernment securities dealer. Prior to requiring 
any such supplemental information, the Sec-
retary shall first request the Federal bank-
ing agency to expand its reporting require-
ments to include such information. 

(iii) PROCEDURE FOR REQUIRING ADDITIONAL 
INFORMATION.—Prior to making a request 
pursuant to subparagraph (B) of this para-
graph for information with respect to an as-
sociated person that is subject to examina-
tion by or reporting requirements of a Fed-
eral banking agency, the appropriate regu-
latory agency shall— 

(I) notify such banking agency of the in-
formation required with respect to such 
associated person; and 

(II) consult with such agency to deter-
mine whether the information required is 
available from such agency and for other 
purposes, unless the appropriate regu-
latory agency determines that any delay 
resulting from such consultation would be 
inconsistent with ensuring the financial 
and operational condition of the govern-
ment securities broker or government se-
curities dealer or the stability or integrity 
of the securities markets. 
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1 See References in Text note below. 

(iv) EXCLUSION FOR EXAMINATION RE-
PORTS.—Nothing in this subparagraph shall 
be construed to permit the Secretary or an 
appropriate regulatory agency to require 
any registered government securities broker 
or government securities dealer to obtain, 
maintain, or furnish any examination report 
of any Federal banking agency or any super-
visory recommendations or analysis con-
tained therein. 

(v) CONFIDENTIALITY OF INFORMATION PRO-
VIDED.—No information provided to or ob-
tained by an appropriate regulatory agency 
from any Federal banking agency pursuant 
to a request under clause (iii) of this sub-
paragraph regarding any associated person 
which is subject to examination by or re-
porting requirements of a Federal banking 
agency may be disclosed to any other person 
(other than a self-regulatory organization), 
without the prior written approval of the 
Federal banking agency. Nothing in this 
clause shall authorize the Secretary or any 
appropriate regulatory agency to withhold 
information from Congress, or prevent the 
Secretary or any appropriate regulatory 
agency from complying with a request for 
information from any other Federal depart-
ment or agency requesting the information 
for purposes within the scope of its jurisdic-
tion, or complying with an order of a court 
of the United States in an action brought by 
the United States or the Commission. 

(vi) NOTICE TO BANKING AGENCIES CONCERN-
ING FINANCIAL AND OPERATIONAL CONDITION 
CONCERNS.—The Secretary or appropriate 
regulatory agency shall notify the Federal 
banking agency of any concerns of the Sec-
retary or the appropriate regulatory agency 
regarding significant financial or oper-
ational risks resulting from the activities of 
any government securities broker or govern-
ment securities dealer to any associated per-
son thereof which is subject to examination 
by or reporting requirements of the Federal 
banking agency. 

(vii) DEFINITION.—For purposes of this sub-
paragraph, the term ‘‘Federal banking agen-
cy’’ shall have the same meaning as the 
term ‘‘appropriate Federal banking agency’’ 
in section 1813(q) of title 12. 

(D) EXEMPTIONS.—The Secretary by rule or 
order may exempt any person or class of per-
sons, under such terms and conditions and for 
such periods as the Secretary shall provide in 
such rule or order, from the provisions of this 
paragraph, and the rules thereunder. In grant-
ing such exemptions, the Secretary shall con-
sider, among other factors— 

(i) whether information of the type re-
quired under this paragraph is available 
from a supervisory agency (as defined in sec-
tion 3401(6) 1 of title 12), a State insurance 
commission or similar State agency, the 
Commodity Futures Trading Commission, or 
a similar foreign regulator; 

(ii) the primary business of any associated 
person; 

(iii) the nature and extent of domestic or 
foreign regulation of the associated person’s 
activities; 

(iv) the nature and extent of the registered 
person’s securities transactions; and 

(v) with respect to the registered person 
and its associated persons, on a consolidated 
basis, the amount and proportion of assets 
devoted to, and revenues derived from, ac-
tivities in the United States securities mar-
kets. 

(E) CONFORMITY WITH REQUIREMENTS UNDER 
SECTION 78q(h).—In exercising authority pursu-
ant to subparagraph (A) of this paragraph con-
cerning information with respect to associated 
persons of government securities brokers and 
government securities dealers who are also as-
sociated persons of registered brokers or deal-
ers reporting to the Commission pursuant to 
section 78q(h) of this title, the requirements 
relating to such associated persons shall con-
form, to the greatest extent practicable, to 
the requirements under section 78q(h) of this 
title. 

(F) AUTHORITY TO LIMIT DISCLOSURE OF INFOR-
MATION.—Notwithstanding any other provision 
of law, the Secretary and any appropriate reg-
ulatory agency shall not be compelled to dis-
close any information required to be reported 
under this paragraph, or any information sup-
plied to the Secretary or any appropriate reg-
ulatory agency by any domestic or foreign 
regulatory agency that relates to the financial 
or operational condition of any associated per-
son of a registered government securities 
broker or a government securities dealer. 
Nothing in this paragraph shall authorize the 
Secretary or any appropriate regulatory agen-
cy to withhold information from Congress, or 
prevent the Secretary or any appropriate reg-
ulatory agency from complying with a request 
for information from any other Federal de-
partment or agency requesting the informa-
tion for purposes within the scope of its juris-
diction, or complying with an order of a court 
of the United States in an action brought by 
the United States or the Commission. For pur-
poses of section 552 of title 5, this paragraph 
shall be considered a statute described in sub-
section (b)(3)(B) of such section 552. 

(3)(A) With respect to any financial institution 
that has filed notice as a government securities 
broker or government securities dealer or that 
is required to file notice under subsection 
(a)(1)(B) of this section, the appropriate regu-
latory agency for such government securities 
broker or government securities dealer may 
issue such rules and regulations with respect to 
transactions in government securities as may be 
necessary to prevent fraudulent and manipula-
tive acts and practices and to promote just and 
equitable principles of trade. If the Secretary of 
the Treasury determines, and notifies the appro-
priate regulatory agency, that such rule or regu-
lation, if implemented, would, or as applied does 
(i) adversely affect the liquidity or efficiency of 
the market for government securities; or (ii) im-
pose any burden on competition not necessary 
or appropriate in furtherance of the purposes of 
this section, the appropriate regulatory agency 
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shall, prior to adopting the proposed rule or reg-
ulation, find that such rule or regulation is nec-
essary and appropriate in furtherance of the 
purposes of this section notwithstanding the 
Secretary’s determination. 

(B) The appropriate regulatory agency shall 
consult with and consider the views of the Sec-
retary prior to approving or amending a rule or 
regulation under this paragraph, except where 
the appropriate regulatory agency determines 
that an emergency exists requiring expeditious 
and summary action and publishes its reasons 
therefor. If the Secretary comments in writing 
to the appropriate regulatory agency on a pro-
posed rule or regulation that has been published 
for comment, the appropriate regulatory agency 
shall respond in writing to such written com-
ment before approving the proposed rule or reg-
ulation. 

(C) In promulgating rules under this section, 
the appropriate regulatory agency shall consider 
the sufficiency and appropriateness of then ex-
isting laws and rules applicable to government 
securities brokers, government securities deal-
ers, and persons associated with government se-
curities brokers and government securities deal-
ers. 

(4) Rules promulgated and orders issued under 
this section shall— 

(A) be designed to prevent fraudulent and 
manipulative acts and practices and to protect 
the integrity, liquidity, and efficiency of the 
market for government securities, investors, 
and the public interest; and 

(B) not be designed to permit unfair dis-
crimination between customers, issuers, gov-
ernment securities brokers, or government se-
curities dealers, or to impose any burden on 
competition not necessary or appropriate in 
furtherance of the purposes of this chapter. 

(5) In promulgating rules and issuing orders 
under this section, the Secretary— 

(A) may appropriately classify government 
securities brokers and government securities 
dealers (taking into account relevant matters, 
including types of business done, nature of se-
curities other than government securities pur-
chased or sold, and character of business orga-
nization) and persons associated with govern-
ment securities brokers and government secu-
rities dealers; 

(B) may determine, to the extent consistent 
with paragraph (2) of this subsection and with 
the public interest, the protection of inves-
tors, and the purposes of this chapter, not to 
apply, in whole or in part, certain rules under 
this section, or to apply greater, lesser, or dif-
ferent standards, to certain classes of govern-
ment securities brokers, government securi-
ties dealers, or persons associated with gov-
ernment securities brokers or government se-
curities dealers; 

(C) shall consider the sufficiency and appro-
priateness of then existing laws and rules ap-
plicable to government securities brokers, 
government securities dealers, and persons as-
sociated with government securities brokers 
and government securities dealers; and 

(D) shall consult with and consider the views 
of the Commission and the Board of Governors 
of the Federal Reserve System, except where 

the Secretary determines that an emergency 
exists requiring expeditious or summary ac-
tion and publishes its reasons for such deter-
mination. 

(6) If the Commission or the Board of Gov-
ernors of the Federal Reserve System comments 
in writing on a proposed rule of the Secretary 
that has been published for comment, the Sec-
retary shall respond in writing to such written 
comment before approving the proposed rule. 

(7) No government securities broker or govern-
ment securities dealer shall make use of the 
mails or any means or instrumentality of inter-
state commerce to effect any transaction in, or 
to induce or attempt to induce the purchase or 
sale of, any government security in contraven-
tion of any rule under this section. 

(c) Sanctions for violations 

(1) With respect to any government securities 
broker or government securities dealer reg-
istered or required to register under subsection 
(a)(1)(A) of this section— 

(A) The Commission, by order, shall censure, 
place limitations on the activities, functions, 
or operations of, suspend for a period not ex-
ceeding 12 months, or revoke the registration 
of such government securities broker or gov-
ernment securities dealer, if it finds, on the 
record after notice and opportunity for hear-
ing, that such censure, placing of limitations, 
suspension, or revocation is in the public in-
terest and that such government securities 
broker or government securities dealer, or any 
person associated with such government secu-
rities broker or government securities dealer 
(whether prior or subsequent to becoming so 
associated), has committed or omitted any act 
or omission enumerated in subparagraph (A), 
(D), (E), or (G) of paragraph (4) of section 
78o(b) of this title, has been convicted of any 
offense specified in subparagraph (B) of such 
paragraph (4) within 10 years of the com-
mencement of the proceedings under this para-
graph, or is enjoined from any action, conduct, 
or practice specified in subparagraph (C) of 
such paragraph (4). 

(B) Pending final determination whether 
registration of any government securities 
broker or government securities dealer shall 
be revoked, the Commission, by order, may 
suspend such registration, if such suspension 
appears to the Commission, after notice and 
opportunity for hearing, to be necessary or ap-
propriate in the public interest or for the pro-
tection of investors. Any registered govern-
ment securities broker or registered govern-
ment securities dealer may, upon such terms 
and conditions as the Commission may deem 
necessary in the public interest or for the pro-
tection of investors, withdraw from registra-
tion by filing a written notice of withdrawal 
with the Commission. If the Commission finds 
that any registered government securities 
broker or registered government securities 
dealer is no longer in existence or has ceased 
to do business as a government securities 
broker or government securities dealer, the 
Commission, by order, shall cancel the reg-
istration of such government securities broker 
or government securities dealer. 
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(C) The Commission, by order, shall censure 
or place limitations on the activities or func-
tions of any person associated, or seeking to 
become associated, with a government securi-
ties broker or government securities dealer 
registered or required to register under sub-
section (a)(1)(A) of this section or suspend for 
a period not exceeding 12 months or bar any 
such person from being associated with such a 
government securities broker or government 
securities dealer, if the Commission finds, on 
the record after notice and opportunity for 
hearing, that such censure, placing of limita-
tions, suspension, or bar is in the public inter-
est and that such person has committed or 
omitted any act or omission enumerated in 
subparagraph (A), (D), (E), or (G) of paragraph 
(4) of section 78o(b) of this title, has been con-
victed of any offense specified in subparagraph 
(B) of such paragraph (4) within 10 years of the 
commencement of the proceedings under this 
paragraph, or is enjoined from any action, 
conduct, or practice specified in subparagraph 
(C) of such paragraph (4). 

(2)(A) With respect to any government securi-
ties broker or government securities dealer 
which is not registered or required to register 
under subsection (a)(1)(A) of this section, the ap-
propriate regulatory agency for such govern-
ment securities broker or government securities 
dealer may, in the manner and for the reasons 
specified in paragraph (1)(A) of this subsection, 
censure, place limitations on the activities, 
functions, or operations of, suspend for a period 
not exceeding 12 months, or bar from acting as 
a government securities broker or government 
securities dealer any such government securities 
broker or government securities dealer, and may 
sanction any person associated with such gov-
ernment securities broker or government securi-
ties dealer in the manner and for the reasons 
specified in paragraph (1)(C) of this subsection. 

(B) In addition, where applicable, such appro-
priate regulatory agency may, in accordance 
with section 1818 of title 12, section 1464 of title 
12, or section 1730 2 of title 12, enforce compli-
ance by such government securities broker or 
government securities dealer or any person asso-
ciated with such government securities broker 
or government securities dealer with the provi-
sions of this section and the rules thereunder. 

(C) For purposes of subparagraph (B) of this 
paragraph, any violation of any such provision 
shall constitute adequate basis for the issuance 
of any order under section 1818(b) or (c) of title 
12, section 1464(d)(2) or (d)(3) 2 of title 12, or sec-
tion 1730(e) or (f) 2 of title 12, and the customers 
of any such government securities broker or 
government securities dealer shall be deemed, 
respectively, ‘‘depositors’’ as that term is used 
in section 1818(c) of title 12, ‘‘savings account 
holders’’ as that term is used in section 
1464(d)(3) 2 of title 12, or ‘‘insured members’’ as 
that term is used in section 1730(f) 2 of title 12. 

(D) Nothing in this paragraph shall be con-
strued to affect in any way the powers of such 
appropriate regulatory agency to proceed 
against such government securities broker or 

government securities dealer under any other 
provision of law. 

(E) Each appropriate regulatory agency (other 
than the Commission) shall promptly notify the 
Commission after it has imposed any sanction 
under this paragraph on a government securities 
broker or government securities dealer, or a per-
son associated with a government securities 
broker or government securities dealer, and the 
Commission shall maintain, and make available 
to the public, a record of such sanctions and any 
sanctions imposed by it under this subsection. 

(3) It shall be unlawful for any person as to 
whom an order entered pursuant to paragraph 
(1) or (2) of this subsection suspending or barring 
him from being associated with a government 
securities broker or government securities deal-
er is in effect willfully to become, or to be, asso-
ciated with a government securities broker or 
government securities dealer without the con-
sent of the appropriate regulatory agency, and 
it shall be unlawful for any government securi-
ties broker or government securities dealer to 
permit such a person to become, or remain, a 
person associated with it without the consent of 
the appropriate regulatory agency, if such gov-
ernment securities broker or government securi-
ties dealer knew, or, in the exercise of reason-
able care should have known, of such order. 

(d) Records of brokers and dealers subject to ex-
amination 

(1) All records of a government securities 
broker or government securities dealer are sub-
ject at any time, or from time to time, to such 
reasonable periodic, special, or other examina-
tions by representatives of the appropriate regu-
latory agency for such government securities 
broker or government securities dealer as such 
appropriate regulatory agency deems necessary 
or appropriate in the public interest, for the pro-
tection of investors, or otherwise in furtherance 
of the purposes of this chapter. 

(2) Information received by an appropriate reg-
ulatory agency, the Secretary, or the Commis-
sion from or with respect to any government se-
curities broker, government securities dealer, 
any person associated with a government securi-
ties broker or government securities dealer, or 
any other person subject to this section or rules 
promulgated thereunder, may be made available 
by the Secretary or the recipient agency to the 
Commission, the Secretary, the Department of 
Justice, the Commodity Futures Trading Com-
mission, any appropriate regulatory agency, any 
self-regulatory organization, or any Federal Re-
serve Bank. 

(3) GOVERNMENT SECURITIES TRADE RECON-
STRUCTION.— 

(A) FURNISHING RECORDS.—Every government 
securities broker and government securities 
dealer shall furnish to the Commission on re-
quest such records of government securities 
transactions, including records of the date and 
time of execution of trades, as the Commission 
may require to reconstruct trading in the 
course of a particular inquiry or investigation 
being conducted by the Commission for en-
forcement or surveillance purposes. In requir-
ing information pursuant to this paragraph, 
the Commission shall specify the information 



Page 261 TITLE 15—COMMERCE AND TRADE § 78o–5 

required, the period for which it is required, 
the time and date on which the information 
must be furnished, and whether the informa-
tion is to be furnished directly to the Commis-
sion, to the Federal Reserve Bank of New 
York, or to an appropriate regulatory agency 
or self-regulatory organization with respon-
sibility for examining the government securi-
ties broker or government securities dealer. 
The Commission may require that such infor-
mation be furnished in machine readable form 
notwithstanding any limitation in subpara-
graph (B). In utilizing its authority to require 
information in machine readable form, the 
Commission shall minimize the burden such 
requirement may place on small government 
securities brokers and dealers. 

(B) LIMITATION; CONSTRUCTION.—The Com-
mission shall not utilize its authority under 
this paragraph to develop regular reporting re-
quirements, except that the Commission may 
require information to be furnished under this 
paragraph as frequently as necessary for par-
ticular inquiries or investigations for enforce-
ment or surveillance purposes. This paragraph 
shall not be construed as requiring, or as au-
thorizing the Commission to require, any gov-
ernment securities broker or government se-
curities dealer to obtain or maintain any in-
formation for purposes of this paragraph 
which is not otherwise maintained by such 
broker or dealer in accordance with any other 
provision of law or usual and customary busi-
ness practice. The Commission shall, where 
feasible, avoid requiring any information to be 
furnished under this paragraph that the Com-
mission may obtain from the Federal Reserve 
Bank of New York. 

(C) PROCEDURES FOR REQUIRING INFORMA-
TION.—At the time the Commission requests 
any information pursuant to subparagraph (A) 
with respect to any government securities 
broker or government securities dealer for 
which the Commission is not the appropriate 
regulatory agency, the Commission shall no-
tify the appropriate regulatory agency for 
such government securities broker or govern-
ment securities dealer and, upon request, fur-
nish to the appropriate regulatory agency any 
information supplied to the Commission. 

(D) CONSULTATION.—Within 90 days after De-
cember 17, 1993, and annually thereafter, or 
upon the request of any other appropriate reg-
ulatory agency, the Commission shall consult 
with the other appropriate regulatory agen-
cies to determine the availability of records 
that may be required to be furnished under 
this paragraph and, for those records available 
directly from the other appropriate regulatory 
agencies, to develop a procedure for furnishing 
such records expeditiously upon the Commis-
sion’s request. 

(E) EXCLUSION FOR EXAMINATION REPORTS.— 
Nothing in this paragraph shall be construed 
so as to permit the Commission to require any 
government securities broker or government 
securities dealer to obtain, maintain, or fur-
nish any examination report of any appro-
priate regulatory agency other than the Com-
mission or any supervisory recommendations 
or analysis contained in any such examination 
report. 

(F) AUTHORITY TO LIMIT DISCLOSURE OF INFOR-
MATION.—Notwithstanding any other provision 
of law, the Commission and the appropriate 
regulatory agencies shall not be compelled to 
disclose any information required or obtained 
under this paragraph. Nothing in this para-
graph shall authorize the Commission or any 
appropriate regulatory agency to withhold in-
formation from Congress, or prevent the Com-
mission or any appropriate regulatory agency 
from complying with a request for information 
from any other Federal department or agency 
requesting information for purposes within 
the scope of its jurisdiction, or from comply-
ing with an order of a court of the United 
States in an action brought by the United 
States, the Commission, or the appropriate 
regulatory agency. For purposes of section 552 
of title 5, this subparagraph shall be consid-
ered a statute described in subsection (b)(3)(B) 
of such section 552. 

(e) Membership in national securities exchange; 
exemptions 

(1) It shall be unlawful for any government se-
curities broker or government securities dealer 
registered or required to register with the Com-
mission under subsection (a)(1)(A) of this section 
to effect any transaction in, or induce or at-
tempt to induce the purchase or sale of, any 
government security, unless such government 
securities broker or government securities deal-
er is a member of a national securities exchange 
registered under section 78f of this title or a se-
curities association registered under section 
78o–3 of this title. 

(2) The Commission, after consultation with 
the Secretary, by rule or order, as it deems con-
sistent with the public interest and the protec-
tion of investors, may conditionally or uncondi-
tionally exempt from paragraph (1) of this sub-
section any government securities broker or 
government securities dealer or class of govern-
ment securities brokers or government securi-
ties dealers specified in such rule or order. 

(f) Large position reporting 

(1) Reporting requirements 

The Secretary may adopt rules to require 
specified persons holding, maintaining, or con-
trolling large positions in to-be-issued or re-
cently issued Treasury securities to file such 
reports regarding such positions as the Sec-
retary determines to be necessary and appro-
priate for the purpose of monitoring the im-
pact in the Treasury securities market of con-
centrations of positions in Treasury securities 
and for the purpose of otherwise assisting the 
Commission in the enforcement of this chap-
ter, taking into account any impact of such 
rules on the efficiency and liquidity of the 
Treasury securities market and the cost to 
taxpayers of funding the Federal debt. Unless 
otherwise specified by the Secretary, reports 
required under this subsection shall be filed 
with the Federal Reserve Bank of New York, 
acting as agent for the Secretary. Such re-
ports shall, on a timely basis, be provided di-
rectly to the Commission by the person with 
whom they are filed. 
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(2) Recordkeeping requirements 

Rules under this subsection may require per-
sons holding, maintaining, or controlling large 
positions in Treasury securities to make and 
keep for prescribed periods such records as the 
Secretary determines are necessary or appro-
priate to ensure that such persons can comply 
with reporting requirements under this sub-
section. 

(3) Aggregation rules 

Rules under this subsection— 
(A) may prescribe the manner in which po-

sitions and accounts shall be aggregated for 
the purpose of this subsection, including ag-
gregation on the basis of common ownership 
or control; and 

(B) may define which persons (individually 
or as a group) hold, maintain, or control 
large positions. 

(4) Definitional authority; determination of re-
porting threshold 

(A) In prescribing rules under this sub-
section, the Secretary may, consistent with 
the purpose of this subsection, define terms 
used in this subsection that are not otherwise 
defined in section 78c of this title. 

(B) Rules under this subsection shall speci-
fy— 

(i) the minimum size of positions subject 
to reporting under this subsection, which 
shall be no less than the size that provides 
the potential for manipulation or control of 
the supply or price, or the cost of financing 
arrangements, of an issue or the portion 
thereof that is available for trading; 

(ii) the types of positions (which may in-
clude financing arrangements) to be re-
ported; 

(iii) the securities to be covered; and 
(iv) the form and manner in which reports 

shall be transmitted, which may include 
transmission in machine readable form. 

(5) Exemptions 

Consistent with the public interest and the 
protection of investors, the Secretary by rule 
or order may exempt in whole or in part, con-
ditionally or unconditionally, any person or 
class of persons, or any transaction or class of 
transactions, from the requirements of this 
subsection. 

(6) Limitation on disclosure of information 

Notwithstanding any other provision of law, 
the Secretary and the Commission shall not be 
compelled to disclose any information re-
quired to be kept or reported under this sub-
section. Nothing in this subsection shall au-
thorize the Secretary or the Commission to 
withhold information from Congress, or pre-
vent the Secretary or the Commission from 
complying with a request for information from 
any other Federal department or agency re-
questing information for purposes within the 
scope of its jurisdiction, or from complying 
with an order of a court of the United States 
in an action brought by the United States, the 
Secretary, or the Commission. For purposes of 
section 552 of title 5, this paragraph shall be 
considered a statute described in subsection 
(b)(3)(B) of such section 552. 

(g) Effect on other laws; authority of Commission 

(1) Nothing in this section except paragraph 
(2) of this subsection shall be construed to im-
pair or limit the authority under any other pro-
vision of law of the Commission, the Secretary 
of the Treasury, the Board of Governors of the 
Federal Reserve System, the Comptroller of the 
Currency, the Federal Deposit Insurance Cor-
poration, the Director of the Office of Thrift Su-
pervision, the Federal Savings and Loan Insur-
ance Corporation, the Secretary of Housing and 
Urban Development, and the Government Na-
tional Mortgage Association. 

(2) Notwithstanding any other provision of 
this chapter, the Commission shall not have any 
authority to make investigations of, require the 
filing of a statement by, or take any other ac-
tion under this chapter against a government 
securities broker or government securities deal-
er, or any person associated with a government 
securities broker or government securities deal-
er, for any violation or threatened violation of 
the provisions of this section, other than sub-
section (d)(3) of this section 3 or the rules or reg-
ulations thereunder, unless the Commission is 
the appropriate regulatory agency for such gov-
ernment securities broker or government securi-
ties dealer. Nothing in the preceding sentence 
shall be construed to limit the authority of the 
Commission with respect to violations or 
threatened violations of any provision of this 
chapter other than this section (except sub-
section (d)(3) of this section), the rules or regu-
lations under any such other provision, or inves-
tigations pursuant to section 78u(a)(2) of this 
title to assist a foreign securities authority. 

(June 6, 1934, ch. 404, title I, § 15C, as added Pub. 
L. 99–571, title I, § 101, Oct. 28, 1986, 100 Stat. 3208; 
amended Pub. L. 100–181, title VIII, § 801(a), Dec. 
4, 1987, 101 Stat. 1265; Pub. L. 101–73, title VII, 
§ 744(u)(3), Aug. 9, 1989, 103 Stat. 441; Pub. L. 
101–432, § 4(b), Oct. 16, 1990, 104 Stat. 970; Pub. L. 
101–550, title II, § 203(c), Nov. 15, 1990, 104 Stat. 
2718; Pub. L. 103–202, title I, §§ 102–104, 106(a), 108, 
109(b)(1), (c), Dec. 17, 1993, 107 Stat. 2345, 2346, 
2349, 2351–2353; Pub. L. 105–353, title III, 
§ 301(b)(10), Nov. 3, 1998, 112 Stat. 3236.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(3), (5), (b)(1), 

(2)(B), (4)(B), (d)(1), (f)(1), and (g)(2), was in the original 

‘‘this title’’. See References in Text note set out under 

section 78a of this title. 
Subchapter VIII of chapter 3 of title 12, referred to in 

subsec. (b)(2)(C)(ii), was in the original ‘‘section 9 of the 

Federal Reserve Act’’, meaning section 9 of act Dec. 23, 

1913, ch. 6, 38 Stat. 251, as amended, which is classified 

generally to subchapter VIII (§ 321 et seq.) of chapter 3 

of Title 12, Banks and Banking. 
Section 3401(6) of title 12, referred to in subsec. 

(b)(2)(D)(i), was redesignated section 3401(7) of title 12 

by Pub. L. 101–73, title IX, § 941(1), Aug. 9, 1989, 103 Stat. 

496.f 
Section 1730 of title 12, referred to in subsec. (c)(2)(B), 

(C), was repealed by Pub. L. 101–73, title IV, § 407, Aug. 

9, 1989, 103 Stat. 363. 
Section 1464(d)(2) and (d)(3) of title 12, referred to in 

subsec. (c)(2)(C), was amended generally by Pub. L. 

101–73, title III, § 301, Aug. 9, 1989, 103 Stat. 282, and, as 

so amended, no longer relates to issuance of orders nor 

contains the term ‘‘savings account holders’’. 
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AMENDMENTS 

1998—Subsec. (f)(5). Pub. L. 105–353 substituted ‘‘class 

of persons’’ for ‘‘class or persons’’. 

1993—Subsec. (a)(2)(ii). Pub. L. 103–202, § 109(b)(1), in-

serted ‘‘The order granting registration shall not be ef-

fective until such government securities broker or gov-

ernment securities dealer has become a member of a 

national securities exchange registered under section 

78f of this title, or a securities association registered 

under section 78o–3 of this title, unless the Commission 

has exempted such government securities broker or 

government securities dealer, by rule or order, from 

such membership.’’ before ‘‘The Commission may ex-

tend’’. 

Subsec. (a)(4). Pub. L. 103–202, § 108(2), added par. (4). 

Former par. (4) redesignated (5). 

Pub. L. 103–202, § 103(b)(1), inserted ‘‘, other than sub-

section (d)(3) of this section,’’ after ‘‘subsection (a), (b), 

or (d) of this section’’. 

Subsec. (a)(5). Pub. L. 103–202, § 108(1), redesignated 

par. (4) as (5). 

Subsec. (b)(3) to (7). Pub. L. 103–202, § 106(a), added 

par. (3) and redesignated former pars. (3) to (6) as (4) to 

(7), respectively. 

Subsec. (d)(2). Pub. L. 103–202, § 109(c), amended par. 

(2) generally. Prior to amendment, par. (2) read as fol-

lows: ‘‘Information received by any appropriate regu-

latory agency or the Secretary from or with respect to 

any government securities broker or government secu-

rities dealer or with respect to any person associated 

therewith may be made available by the Secretary or 

the recipient agency to the Commission, the Secretary, 

any appropriate regulatory agency, and any self-regu-

latory organization.’’ 

Subsec. (d)(3). Pub. L. 103–202, § 103(a), added par. (3). 

Subsec. (f). Pub. L. 103–202, § 104(2), added subsec. (f). 

Former subsec. (f) redesignated (g). 

Subsec. (f)(2). Pub. L. 103–202, § 103(b)(2), inserted 

‘‘, other than subsection (d)(3) of this section’’ after 

‘‘threatened violation of the provisions of this section’’ 

and ‘‘(except subsection (d)(3) of this section)’’ after 

‘‘other than this section’’. 

Subsec. (g). Pub. L. 103–202, § 104(1), redesignated sub-

sec. (f) as (g). 

Pub. L. 103–202, § 102, struck out subsec. (g) which read 

as follows: 

‘‘(1) The authority of the Secretary to issue orders 

and to propose and adopt rules under this section shall 

terminate on October 1, 1991. 

‘‘(2) All orders and rules— 

‘‘(A) which have been issued or adopted by the Sec-

retary, and 

‘‘(B) which are in effect on the date specified in 

paragraph (1), 

shall continue in effect according to their terms.’’ 

1990—Subsec. (b)(2) to (6). Pub. L. 101–432 added par. 

(2) and redesignated former pars. (2) to (5) as (3) to (6), 

respectively. 

Subsec. (c)(1)(A), (C). Pub. L. 101–550, § 203(c)(1), sub-

stituted ‘‘(A), (D), (E), or (G)’’ for ‘‘(A), (D), or (E)’’. 

Subsec. (f)(2). Pub. L. 101–550, § 203(c)(2), substituted 

‘‘the rules or regulations under any such other provi-

sion, or investigations pursuant to section 78u(a)(2) of 

this title to assist a foreign securities authority’’ for 

‘‘or the rules or regulations under any such other provi-

sion’’. 

1989—Subsec. (f)(1). Pub. L. 101–73 substituted ‘‘Direc-

tor of the Office of Thrift Supervision’’ for ‘‘Federal 

Home Loan Bank Board’’. 

1987—Subsec. (a)(1)(B)(i). Pub. L. 100–181 substituted 

‘‘When such’’ for ‘‘When’’. 

EFFECTIVE DATE 

Title IV of Pub. L. 99–571 provided that: 

‘‘SEC. 401. GENERAL EFFECTIVE DATES. 

‘‘Except as provided in section 402, this Act [enacting 

section 78o–5 of this title and section 9110 of Title 31, 

Money and Finance, amending sections 78c, 78o, 78o–3, 

78q, 78w, 78y, 80a–9, and 80b–3 of this title and section 

3121 of Title 31, and enacting provisions set out as notes 

under sections 78a and 78o–5 of this title] and the 

amendments made by this Act shall take effect 270 days 

after the date of enactment of this Act [Oct. 28, 1986]. 

‘‘SEC. 402. EFFECTIVE DATE AND REQUIREMENTS 

FOR REGULATIONS. 

‘‘Notwithstanding section 401, the Secretary of the 

Treasury and each appropriate regulatory agency shall, 

within 120 days after the date of enactment of this Act 

[Oct. 28, 1986], publish for notice and public comment 

such regulations as are initially required to implement 

this Act, which regulations shall become effective as 

temporary regulations 210 days after the date of enact-

ment of this Act and as final regulations not later than 

270 days after the date of enactment of this Act. 

‘‘SEC. 403. REGISTRATION DATE. 

‘‘No person may continue to act as a government se-

curities broker or government securities dealer after 

270 days after the date of enactment of this Act [Oct. 

28, 1986] unless such person has been registered or has 

provided notice to the Commission or the appropriate 

regulatory agency as required by the amendment made 

by section 101 of this Act [enacting section 78o–5 of this 

title].’’ 

TRANSITIONAL AND SAVINGS PROVISIONS 

Section 301 of Pub. L. 99–571 provided that: 

‘‘(a) EFFECT ON PENDING ADMINISTRATIVE PROCEED-

INGS.—The provisions of this Act [see Effective Date 

note above] shall not affect any proceedings pending on 

the effective date of this Act [see Effective Date note 

above]. 

‘‘(b) EFFECT ON PENDING JUDICIAL PROCEEDINGS.—The 

provisions of this Act shall not affect suits commenced 

prior to the effective date of this Act, and in all such 

suits, proceedings shall be had, appeals taken, and 

judgments rendered in the same manner and effect as if 

this Act had not been enacted. 

‘‘(c) DISCRETION OF THE FEDERAL RESERVE BANK OF 

NEW YORK.—Nothing in this Act shall be construed to 

limit or impair the discretion or authority of the Fed-

eral Reserve Bank of New York to require reports or es-

tablish terms and conditions in connection with the 

Bank’s relationship with any government securities 

broker or government securities dealer, including a pri-

mary dealer. 

‘‘(d) JURISDICTION OF THE COMMODITY FUTURES TRAD-

ING COMMISSION.—Nothing in this Act affects the juris-

diction of the Commodity Futures Trading Commission 

as set forth in the Commodity Exchange Act [7 U.S.C. 

1 et seq.] over trading of commodity futures contracts 

and options on such contracts involving government se-

curities.’’ 

CONSTRUCTION OF 1993 AMENDMENT 

Section 111 of title I of Pub. L. 103–202 provided that: 

‘‘(a) IN GENERAL.—No provision of, or amendment 

made by, this title [amending this section and sections 

78c, 78o, 78o–3, 78s, and 78w of this title and enacting 

provisions set out as notes below] may be construed— 

‘‘(1) to govern the initial issuance of any public 

debt obligation, or 

‘‘(2) to grant any authority to (or extend any au-

thority of) the Securities and Exchange Commission, 

any appropriate regulatory agency, or a self-regu-

latory organization— 

‘‘(A) to prescribe any procedure, term, or condi-

tion of such initial issuance, 

‘‘(B) to promulgate any rule or regulation govern-

ing such initial issuance, or 

‘‘(C) to otherwise regulate in any manner such 

initial issuance. 

‘‘(b) EXCEPTION.—Subsection (a) of this section shall 

not apply to the amendment made by section 110 of this 

Act [amending section 78o of this title]. 

‘‘(c) PUBLIC DEBT OBLIGATION.—For purposes of this 

section, the term ‘public debt obligation’ means an ob-
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ligation subject to the public debt limit established in 

section 3101 of title 31, United States Code.’’ 

TRANSFER OF FUNCTIONS 

Federal Savings and Loan Insurance Corporation 

abolished and functions transferred, see sections 401 to 

406 of Pub. L. 101–73, set out as a note under section 1437 

of Title 12, Banks and Banking. 

CONGRESSIONAL FINDINGS 

Section 101 of Pub. L. 103–202 provided that: ‘‘The 

Congress finds that— 
‘‘(1) the liquid and efficient operation of the govern-

ment securities market is essential to facilitate gov-

ernment borrowing at the lowest possible cost to tax-

payers; 
‘‘(2) the fair and honest treatment of investors will 

strengthen the integrity and liquidity of the govern-

ment securities market; 
‘‘(3) rules promulgated by the Secretary of the 

Treasury pursuant to the Government Securities Act 

of 1986 [see Short Title of 1986 Amendment note set 

out under section 78a of this title] have worked well 

to protect investors from unregulated dealers and 

maintain the efficiency of the government securities 

market; and 
‘‘(4) extending the authority of the Secretary and 

providing new authority will ensure the continued 

strength of the government securities market.’’ 

Section 1(b) of Pub. L. 99–571 provided that: ‘‘The 

Congress finds that transactions in government securi-

ties are affected with a public interest which makes it 

necessary— 
‘‘(1) to provide for the integrity, stability, and effi-

ciency of such transactions and of matters and prac-

tices related thereto; 
‘‘(2) to impose adequate regulation of government 

securities brokers and government securities dealers 

generally; and 
‘‘(3) to require appropriate financial responsibility, 

recordkeeping, reporting, and related regulatory re-

quirements; 
in order to protect investors and to insure the mainte-

nance of fair, honest, and liquid markets in such securi-

ties.’’ 

STUDY OF REGULATORY SYSTEM FOR GOVERNMENT 

SECURITIES 

Section 112 of title I of Pub. L. 103–202 provided that: 
‘‘(a) JOINT STUDY.—The Secretary of the Treasury, 

the Securities and Exchange Commission, and the 

Board of Governors of the Federal Reserve System 

shall— 
‘‘(1) with respect to any rules promulgated or 

amended after October 1, 1991, pursuant to section 15C 

of the Securities Exchange Act of 1934 [15 U.S.C. 

78o–5] or any amendment made by this title [amend-

ing this section and sections 78c, 78o, 78o–3, 78s, and 

78w of this title], and any national securities associa-

tion rule changes applicable principally to govern-

ment securities transactions approved after October 

1, 1991— 
‘‘(A) evaluate the effectiveness of such rules in 

carrying out the purposes of such Act [15 U.S.C. 78a 

et seq.]; and 
‘‘(B) evaluate the impact of any such rules on the 

efficiency and liquidity of the government securi-

ties market and the cost of funding the Federal 

debt; 
‘‘(2) evaluate the effectiveness of surveillance and 

enforcement with respect to government securities, 

and the impact on such surveillance and enforcement 

of the availability of automated, time- sequenced 

records of essential information pertaining to trades 

in such securities; and 
‘‘(3) submit to the Congress, not later than March 

31, 1998, any recommendations they may consider ap-

propriate concerning— 
‘‘(A) the regulation of government securities bro-

kers and government securities dealers; 

‘‘(B) the dissemination of information concerning 

quotations for and transactions in government se-

curities; 

‘‘(C) the prevention of sales practice abuses in 

connection with transactions in government securi-

ties; and 

‘‘(D) such other matters as they consider appro-

priate. 

‘‘(b) TREASURY STUDY.—The Secretary of the Treas-

ury, in consultation with the Securities and Exchange 

Commission, shall— 

‘‘(1) conduct a study of— 

‘‘(A) the identity and nature of the business of 

government securities brokers and government se-

curities dealers that are registered with the Securi-

ties and Exchange Commission under section 15C of 

the Securities Exchange Act of 1934 [15 U.S.C. 

78o–5]; and 

‘‘(B) the continuing need for, and regulatory and 

financial consequences of, a separate regulatory 

system for such government securities brokers and 

government securities dealers; and 

‘‘(2) submit to the Congress, not later than 18 

months after the date of enactment of this Act [Dec. 

17, 1993], the Secretary’s recommendations for 

change, if any, or such other recommendations as the 

Secretary considers appropriate.’’ 

STUDIES AND RECOMMENDATIONS WITH RESPECT TO 

EXTENSION OF TREASURY AUTHORITY 

Section 103 of Pub. L. 99–571 directed Secretary of the 

Treasury, together with Securities and Exchange Com-

mission and Board of Governors of the Federal Reserve 

System, to evaluate the effectiveness of the rules pro-

mulgated pursuant to 15 U.S.C. 78o–5 in effecting the 

purposes of this chapter, and shall submit to Congress, 

not later than Oct. 1, 1990, their recommendation with 

respect to the extension of the Secretary’s authority 

under 15 U.S.C. 78o–5 and such other recommendations 

as they considered appropriate; and directed Comptrol-

ler General to conduct a study of the regulation of gov-

ernment securities brokers and government securities 

dealers pursuant to 15 U.S.C. 78o–5 and the effectiveness 

of the amendments made by this Act in protecting in-

vestors and in effecting the purposes described in 15 

U.S.C. 78o–5(b)(2), and submit to Congress, not later 

than Mar. 31, 1990, his recommendations with respect to 

the extension of the Secretary’s authority under 15 

U.S.C. 78o–5 and such other recommendations as he 

considered appropriate. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78o, 78u–2, 

78y, 78mm, 78lll of this title; title 7 sections 1a, 2; title 

26 sections 901, 954. 

§ 78p. Directors, officers, and principal stock-
holders 

(a) Filing of statement of all ownership of securi-
ties of issuer by owner of more than ten per 
centum of any class of security 

Every person who is directly or indirectly the 
beneficial owner of more than 10 per centum of 
any class of any equity security (other than an 
exempted security) which is registered pursuant 
to section 78l of this title, or who is a director 
or an officer of the issuer of such security, shall 
file, at the time of the registration of such secu-
rity on a national securities exchange or by the 
effective date of a registration statement filed 
pursuant to section 78l(g) of this title, or within 
ten days after he becomes such beneficial owner, 
director, or officer, a statement with the Com-
mission (and, if such security is registered on a 
national securities exchange, also with the ex-
change) of the amount of all equity securities of 
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such issuer of which he is the beneficial owner, 
and within ten days after the close of each cal-
endar month thereafter, if there has been a 
change in such ownership or if such person shall 
have purchased or sold a security-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act) involving such equity 
security during such month, shall file with the 
Commission (and if such security is registered 
on a national securities exchange, shall also file 
with the exchange), a statement indicating his 
ownership at the close of the calendar month 
and such changes in his ownership and such pur-
chases and sales of such security-based swap 
agreements as have occurred during such cal-
endar month. 

(b) Profits from purchase and sale of security 
within six months 

For the purpose of preventing the unfair use of 
information which may have been obtained by 
such beneficial owner, director, or officer by rea-
son of his relationship to the issuer, any profit 
realized by him from any purchase and sale, or 
any sale and purchase, of any equity security of 
such issuer (other than an exempted security) or 
a security-based swap agreement (as defined in 
section 206B of the Gramm-Leach-Bliley Act) in-
volving any such equity security within any pe-
riod of less than six months, unless such secu-
rity or security-based swap agreement was ac-
quired in good faith in connection with a debt 
previously contracted, shall inure to and be re-
coverable by the issuer, irrespective of any in-
tention on the part of such beneficial owner, di-
rector, or officer in entering into such trans-
action of holding the security or security-based 
swap agreement purchased or of not repurchas-
ing the security or security-based swap agree-
ment sold for a period exceeding six months. 
Suit to recover such profit may be instituted at 
law or in equity in any court of competent juris-
diction by the issuer, or by the owner of any se-
curity of the issuer in the name and in behalf of 
the issuer if the issuer shall fail or refuse to 
bring such suit within sixty days after request 
or shall fail diligently to prosecute the same 
thereafter; but no such suit shall be brought 
more than two years after the date such profit 
was realized. This subsection shall not be con-
strued to cover any transaction where such ben-
eficial owner was not such both at the time of 
the purchase and sale, or the sale and purchase, 
of the security or security-based swap agree-
ment (as defined in section 206B of the Gramm- 
Leach-Bliley Act) involved, or any transaction 
or transactions which the Commission by rules 
and regulations may exempt as not com-
prehended within the purpose of this subsection. 

(c) Conditions for sale of security by beneficial 
owner, director, or officer 

It shall be unlawful for any such beneficial 
owner, director, or officer, directly or indirectly, 
to sell any equity security of such issuer (other 
than an exempted security), if the person selling 
the security or his principal (1) does not own the 
security sold, or (2) if owning the security, does 
not deliver it against such sale within twenty 
days thereafter, or does not within five days 
after such sale deposit it in the mails or other 
usual channels of transportation; but no person 

shall be deemed to have violated this subsection 
if he proves that notwithstanding the exercise of 
good faith he was unable to make such delivery 
or deposit within such time, or that to do so 
would cause undue inconvenience or expense. 

(d) Securities held in investment account, trans-
actions in ordinary course of business, and 
establishment of primary or secondary mar-
ket 

The provisions of subsection (b) of this section 
shall not apply to any purchase and sale, or sale 
and purchase, and the provisions of subsection 
(c) of this section shall not apply to any sale, of 
an equity security not then or theretofore held 
by him in an investment account, by a dealer in 
the ordinary course of his business and incident 
to the establishment or maintenance by him of 
a primary or secondary market (otherwise than 
on a national securities exchange or an ex-
change exempted from registration under sec-
tion 78e of this title) for such security. The 
Commission may, by such rules and regulations 
as it deems necessary or appropriate in the pub-
lic interest, define and prescribe terms and con-
ditions with respect to securities held in an in-
vestment account and transactions made in the 
ordinary course of business and incident to the 
establishment or maintenance of a primary or 
secondary market. 

(e) Application of section to foreign or domestic 
arbitrage transactions 

The provisions of this section shall not apply 
to foreign or domestic arbitrage transactions 
unless made in contravention of such rules and 
regulations as the Commission may adopt in 
order to carry out the purposes of this section. 

(f) Treatment of transactions in security futures 
products 

The provisions of this section shall apply to 
ownership of and transactions in security fu-
tures products. 

(g) Limitation on Commission authority 

The authority of the Commission under this 
section with respect to security-based swap 
agreements (as defined in section 206B of the 
Gramm-Leach-Bliley Act) shall be subject to the 
restrictions and limitations of section 78c–1(b) of 
this title. 

(June 6, 1934, ch. 404, title I, § 16, 48 Stat. 896; 
Pub. L. 88–467, § 8, Aug. 20, 1964, 78 Stat. 579; Pub. 
L. 106–554, § 1(a)(5) [title II, § 208(b)(3), title III, 
§ 303(g), (h)], Dec. 21, 2000, 114 Stat. 2763, 
2763A–435, 2763A–455, 2763A–456.) 

REFERENCES IN TEXT 

Section 206B of the Gramm-Leach-Bliley Act, re-

ferred to in subsecs. (a), (b), and (g), is section 206B of 

Pub. L. 106–102, which is set out in a note under section 

78c of this title. 

AMENDMENTS 

2000—Subsecs. (a), (b). Pub. L. 106–554, § 1(a)(5) [title 

III, § 303(g)], amended subsecs. (a) and (b) generally, re-

vising provisions to extend application to security- 

based swap agreements. 

Subsec. (f). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(b)(3)], added subsec. (f). 

Subsec. (g). Pub. L. 106–554, § 1(a)(5) [title III, § 303(h)], 

added subsec. (g). 
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1 So in original. Probably should be preceded by ‘‘an’’. 

1964—Subsec. (a). Pub. L. 88–467, § 8(a), substituted 

‘‘registered pursuant to section 78l of this title’’ for 

‘‘registered on a national securities exchange’’, ‘‘Com-

mission (and, if such security is registered on a na-

tional securities exchange, also with the exchange)’’ for 

‘‘exchange (and a duplicate original thereof with the 

Commission)’’, ‘‘a change’’ for ‘‘any change’’, and 

‘‘Commission (and if such security is registered on a 

national securities exchange, shall also file with the 

exchange) a statement’’ for ‘‘exchange a statement 

(and a duplicate original thereof with the Commis-

sion)’’, and inserted ‘‘on a national securities exchange 

or by the effective date of a registration statement 

filed pursuant to section 78l(g) of this title’’ after ‘‘reg-

istration of such security’’. 

Subsecs. (d), (e). Pub. L. 88–467, § 8(b), added subsec. 

(d) and redesignated former subsec. (d) as (e). 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78c–1, 78j, 

78l, 78hh, 79q of this title; title 26 section 83. 

§ 78q. Records and reports 

(a) Rules and regulations 

(1) Every national securities exchange, mem-
ber thereof, broker or dealer who transacts a 
business in securities through the medium of 
any such member, registered securities associa-
tion, registered broker or dealer, registered mu-
nicipal securities dealer, registered securities 
information processor, registered transfer agent, 
and registered clearing agency and the Munici-
pal Securities Rulemaking Board shall make 
and keep for prescribed periods such records, 
furnish such copies thereof, and make and dis-
seminate such reports as the Commission, by 
rule, prescribes as necessary or appropriate in 
the public interest, for the protection of inves-
tors, or otherwise in furtherance of the purposes 
of this chapter. 

(2) Every registered clearing agency shall also 
make and keep for prescribed periods such rec-
ords, furnish such copies thereof, and make and 
disseminate such reports, as the appropriate 
regulatory agency for such clearing agency, by 
rule, prescribes as necessary or appropriate for 
the safeguarding of securities and funds in the 
custody or control of such clearing agency or for 
which it is responsible. 

(3) Every registered transfer agent shall also 
make and keep for prescribed periods such rec-
ords, furnish such copies thereof, and make such 
reports as the appropriate regulatory agency for 
such transfer agent, by rule, prescribes as nec-
essary or appropriate in furtherance of the pur-
poses of section 78q–1 of this title. 

(b) Records subject to examination 

(1) Procedures for cooperation with other 
agencies 

All records of persons described in sub-
section (a) of this section are subject at any 

time, or from time to time, to such reasonable 
periodic, special, or other examinations by 
representatives of the Commission and the ap-
propriate regulatory agency for such persons 
as the Commission or the appropriate regu-
latory agency for such persons deems nec-
essary or appropriate in the public interest, 
for the protection of investors, or otherwise in 
furtherance of the purposes of this chapter: 
Provided, however, That the Commission shall, 
prior to conducting any such examination of 
a— 

(A) registered clearing agency, registered 
transfer agent, or registered municipal secu-
rities dealer for which it is not the appro-
priate regulatory agency, give notice to the 
appropriate regulatory agency for such 
clearing agency, transfer agent, or munici-
pal securities dealer of such proposed exam-
ination and consult with such appropriate 
regulatory agency concerning the feasibility 
and desirability of coordinating such exam-
ination with examinations conducted by 
such appropriate regulatory agency with a 
view to avoiding unnecessary regulatory du-
plication or undue regulatory burdens for 
such clearing agency, transfer agent, or mu-
nicipal securities dealer; or 

(B) broker or dealer registered pursuant to 
section 78o(b)(11) of this title, exchange reg-
istered pursuant to section 78f(g) of this 
title, or national securities association reg-
istered pursuant to section 78o–3(k) of this 
title gives notice to the Commodity Futures 
Trading Commission of such proposed exam-
ination and consults with the Commodity 
Futures Trading Commission concerning the 
feasibility and desirability of coordinating 
such examination with examinations con-
ducted by the Commodity Futures Trading 
Commission in order to avoid unnecessary 
regulatory duplication or undue regulatory 
burdens for such broker or dealer or ex-
change. 

(2) Furnishing data and reports to CFTC 

The Commission shall notify the Commodity 
Futures Trading Commission of any examina-
tion conducted of any broker or dealer reg-
istered pursuant to section 78o(b)(11) of this 
title, exchange registered pursuant to section 
78f(g) of this title, or national securities asso-
ciation registered pursuant to section 78o–3(k) 
of this title and, upon request, furnish to the 
Commodity Futures Trading Commission any 
examination report and data supplied to, or 
prepared by, the Commission in connection 
with such examination. 

(3) Use of CFTC reports 

Prior to conducting an examination under 
paragraph (1), the Commission shall use the 
reports of examinations, if the information 
available therein is sufficient for the purposes 
of the examination, of— 

(A) any broker or dealer registered pursu-
ant to section 78o(b)(11) of this title; 

(B) exchange 1 registered pursuant to sec-
tion 78f(g) of this title; or 
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2 So in original. Probably should be preceded by ‘‘a’’. 

(C) national 2 securities association reg-
istered pursuant to section 78o–3(k) of this 
title; 

that is made by the Commodity Futures Trad-
ing Commission, a national securities associa-
tion registered pursuant to section 78o–3(k) of 
this title, or an exchange registered pursuant 
to section 78f(g) of this title. 

(4) Rules of construction 

(A) Notwithstanding any other provision of 
this subsection, the records of a broker or 
dealer registered pursuant to section 78o(b)(11) 
of this title, an exchange registered pursuant 
to section 78f(g) of this title, or a national se-
curities association registered pursuant to 
section 78o–3(k) of this title described in this 
subparagraph shall not be subject to routine 
periodic examinations by the Commission. 

(B) Any recordkeeping rules adopted under 
this subsection for a broker or dealer reg-
istered pursuant to section 78o(b)(11) of this 
title, an exchange registered pursuant to sec-
tion 78f(g) of this title, or a national securities 
association registered pursuant to section 
78o–3(k) of this title shall be limited to records 
with respect to persons, accounts, agreements, 
contracts, and transactions involving security 
futures products. 

(C) Nothing in the proviso in paragraph (1) 
shall be construed to impair or limit (other 
than by the requirement of prior consultation) 
the power of the Commission under this sub-
section to examine any clearing agency, trans-
fer agent, or municipal securities dealer or to 
affect in any way the power of the Commission 
under any other provision of this chapter or 
otherwise to inspect, examine, or investigate 
any such clearing agency, transfer agent, or 
municipal securities dealer. 

(c) Copies of reports filed with other regulatory 
agencies 

(1) Every clearing agency, transfer agent, and 
municipal securities dealer for which the Com-
mission is not the appropriate regulatory agen-
cy shall (A) file with the appropriate regulatory 
agency for such clearing agency, transfer agent, 
or municipal securities dealer a copy of any ap-
plication, notice, proposal, report, or document 
filed with the Commission by reason of its being 
a clearing agency, transfer agent, or municipal 
securities dealer and (B) file with the Commis-
sion a copy of any application, notice, proposal, 
report, or document filed with such appropriate 
regulatory agency by reason of its being a clear-
ing agency, transfer agent, or municipal securi-
ties dealer. The Municipal Securities Rule-
making Board shall file with each agency enu-
merated in section 78c(a)(34)(A) of this title cop-
ies of every proposed rule change filed with the 
Commission pursuant to section 78s(b) of this 
title. 

(2) The appropriate regulatory agency for a 
clearing agency, transfer agent, or municipal se-
curities dealer for which the Commission is not 
the appropriate regulatory agency shall file 
with the Commission notice of the commence-
ment of any proceeding and a copy of any order 

entered by such appropriate regulatory agency 
against any clearing agency, transfer agent, mu-
nicipal securities dealer, or person associated 
with a transfer agent or municipal securities 
dealer, and the Commission shall file with such 
appropriate regulatory agency, if any, notice of 
the commencement of any proceeding and a 
copy of any order entered by the Commission 
against the clearing agency, transfer agent, or 
municipal securities dealer, or against any per-
son associated with a transfer agent or munici-
pal securities dealer for which the agency is the 
appropriate regulatory agency. 

(3) The Commission and the appropriate regu-
latory agency for a clearing agency, transfer 
agent, or municipal securities dealer for which 
the Commission is not the appropriate regu-
latory agency shall each notify the other and 
make a report of any examination conducted by 
it of such clearing agency, transfer agent, or 
municipal securities dealer, and, upon request, 
furnish to the other a copy of such report and 
any data supplied to it in connection with such 
examination. 

(4) The Commission or the appropriate regu-
latory agency may specify that documents re-
quired to be filed pursuant to this subsection 
with the Commission or such agency, respec-
tively, may be retained by the originating clear-
ing agency, transfer agent, or municipal securi-
ties dealer, or filed with another appropriate 
regulatory agency. The Commission or the ap-
propriate regulatory agency (as the case may 
be) making such a specification shall continue 
to have access to the document on request. 

(d) Self-regulatory organizations 

(1) The Commission, by rule or order, as it 
deems necessary or appropriate in the public in-
terest and for the protection of investors, to fos-
ter cooperation and coordination among self- 
regulatory organizations, or to remove impedi-
ments to and foster the development of a na-
tional market system and national system for 
the clearance and settlement of securities trans-
actions, may— 

(A) with respect to any person who is a 
member of or participant in more than one 
self-regulatory organization, relieve any such 
self-regulatory organization of any respon-
sibility under this chapter (i) to receive regu-
latory reports from such person, (ii) to exam-
ine such person for compliance, or to enforce 
compliance by such person, with specified pro-
visions of this chapter, the rules and regula-
tions thereunder, and its own rules, or (iii) to 
carry out other specified regulatory functions 
with respect to such person, and 

(B) allocate among self-regulatory organiza-
tions the authority to adopt rules with respect 
to matters as to which, in the absence of such 
allocation, such self-regulatory organizations 
share authority under this chapter. 

In making any such rule or entering any such 
order, the Commission shall take into consider-
ation the regulatory capabilities and procedures 
of the self-regulatory organizations, availability 
of staff, convenience of location, unnecessary 
regulatory duplication, and such other factors 
as the Commission may consider germane to the 
protection of investors, cooperation and coordi-
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nation among self-regulatory organizations, and 
the development of a national market system 
and a national system for the clearance and set-
tlement of securities transactions. The Commis-
sion, by rule or order, as it deems necessary or 
appropriate in the public interest and for the 
protection of investors, may require any self- 
regulatory organization relieved of any respon-
sibility pursuant to this paragraph, and any per-
son with respect to whom such responsibility re-
lates, to take such steps as are specified in any 
such rule or order to notify customers of, and 
persons doing business with, such person of the 
limited nature of such self-regulatory organiza-
tion’s responsibility for such person’s acts, prac-
tices, and course of business. 

(2) A self-regulatory organization shall furnish 
copies of any report of examination of any per-
son who is a member of or a participant in such 
self-regulatory organization to any other self- 
regulatory organization of which such person is 
a member or in which such person is a partici-
pant upon the request of such person, such other 
self-regulatory organization, or the Commission. 

(e) Balance sheet and income statement; other fi-
nancial statements and information 

(1)(A) Every registered broker or dealer shall 
annually file with the Commission a balance 
sheet and income statement certified by an 
independent public accountant, prepared on a 
calendar or fiscal year basis, and such other fi-
nancial statements (which shall, as the Commis-
sion specifies, be certified) and information con-
cerning its financial condition as the Commis-
sion, by rule may prescribe as necessary or ap-
propriate in the public interest or for the pro-
tection of investors. 

(B) Every registered broker and dealer shall 
annually send to its customers its certified bal-
ance sheet and such other financial statements 
and information concerning its financial condi-
tion as the Commission, by rule, may prescribe 
pursuant to subsection (a) of this section. 

(C) The Commission, by rule or order, may 
conditionally or unconditionally exempt any 
registered broker or dealer, or class of such bro-
kers or dealers, from any provision of this para-
graph if the Commission determines that such 
exemption is consistent with the public interest 
and the protection of investors. 

(2) The Commission, by rule, as it deems nec-
essary or appropriate in the public interest or 
for the protection of investors, may prescribe 
the form and content of financial statements 
filed pursuant to this chapter and the account-
ing principles and accounting standards used in 
their preparation. 

(f) Missing, lost, counterfeit, and stolen securi-
ties 

(1) Every national securities exchange, mem-
ber thereof, registered securities association, 
broker, dealer, municipal securities dealer, gov-
ernment securities broker, government securi-
ties dealer, registered transfer agent, registered 
clearing agency, participant therein, member of 
the Federal Reserve System, and bank whose de-
posits are insured by the Federal Deposit Insur-
ance Corporation shall— 

(A) report to the Commission or other per-
son designated by the Commission and, in the 

case of securities issued pursuant to chapter 31 
of title 31, to the Secretary of the Treasury 
such information about missing, lost, counter-
feit, or stolen securities, in such form and 
within such time as the Commission, by rule, 
determines is necessary or appropriate in the 
public interest or for the protection of inves-
tors; such information shall be available on re-
quest for a reasonable fee, to any such ex-
change, member, association, broker, dealer, 
municipal securities dealer, government secu-
rities broker, government securities dealer, 
transfer agent, clearing agency, participant, 
member of the Federal Reserve System, or in-
sured bank, and such other persons as the 
Commission, by rule, designates; and 

(B) make such inquiry with respect to infor-
mation reported pursuant to this subsection as 
the Commission, by rule, prescribes as nec-
essary or appropriate in the public interest or 
for the protection of investors, to determine 
whether securities in their custody or control, 
for which they are responsible, or in which 
they are effecting, clearing, or settling a 
transaction have been reported as missing, 
lost, counterfeit, or stolen. 

(2) Every member of a national securities ex-
change, broker, dealer, registered transfer 
agent, and registered clearing agency, shall re-
quire that each of its partners, directors, offi-
cers, and employees be fingerprinted and shall 
submit such fingerprints, or cause the same to 
be submitted, to the Attorney General of the 
United States for identification and appropriate 
processing. The Commission, by rule, may ex-
empt from the provisions of this paragraph upon 
specified terms, conditions, and periods, any 
class of partners, directors, officers, or employ-
ees of any such member, broker, dealer, transfer 
agent, or clearing agency, if the Commission 
finds that such action is not inconsistent with 
the public interest or the protection of inves-
tors. Notwithstanding any other provision of 
law, in providing identification and processing 
functions, the Attorney General shall provide 
the Commission and self-regulatory organiza-
tions designated by the Commission with access 
to all criminal history record information. 

(3)(A) In order to carry out the authority 
under paragraph (1) above, the Commission or 
its designee may enter into agreement with the 
Attorney General to use the facilities of the Na-
tional Crime Information Center (‘‘NCIC’’) to re-
ceive, store, and disseminate information in re-
gard to missing, lost, counterfeit, or stolen secu-
rities and to permit direct inquiry access to 
NCIC’s file on such securities for the financial 
community. 

(B) In order to carry out the authority under 
paragraph (1) of this subsection, the Commission 
or its designee and the Secretary of the Treas-
ury shall enter into an agreement whereby the 
Commission or its designee will receive, store, 
and disseminate information in the possession, 
and which comes into the possession, of the De-
partment of the Treasury in regard to missing, 
lost, counterfeit, or stolen securities. 

(4) In regard to paragraphs (1), (2), and (3), 
above insofar as such paragraphs apply to any 
bank or member of the Federal Reserve System, 
the Commission may delegate its authority to: 
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(A) the Comptroller of the Currency as to 
national banks and banks operating under the 
Code of Law for the District of Columbia; 

(B) the Federal Reserve Board in regard to 
any member of the Federal Reserve System 
which is not a national bank or a bank operat-
ing under the Code of Law for the District of 
Columbia; and 

(C) the Federal Deposit Insurance Corpora-
tion for any State bank which is insured by 
the Federal Deposit Insurance Corporation but 
which is not a member of the Federal Reserve 
System. 

(5) The Commission shall encourage the insur-
ance industry to require their insured to report 
expeditiously instances of missing, lost, coun-
terfeit, or stolen securities to the Commission 
or to such other person as the Commission may, 
by rule, designate to receive such information. 

(g) Persons extending credit 

Any broker, dealer, or other person extending 
credit who is subject to the rules and regula-
tions prescribed by the Board of Governors of 
the Federal Reserve System pursuant to this 
chapter shall make such reports to the Board as 
it may require as necessary or appropriate to 
enable it to perform the functions conferred 
upon it by this chapter. If any such broker, deal-
er, or other person shall fail to make any such 
report or fail to furnish full information therein, 
or, if in the judgment of the Board it is other-
wise necessary, such broker, dealer, or other 
person shall permit such inspections to be made 
by the Board with respect to the business oper-
ations of such broker, dealer, or other person as 
the Board may deem necessary to enable it to 
obtain the required information. 

(h) Risk assessment for holding company sys-
tems 

(1) Obligations to obtain, maintain, and report 
information 

Every person who is (A) a registered broker 
or dealer, or (B) a registered municipal securi-
ties dealer for which the Commission is the 
appropriate regulatory agency, shall obtain 
such information and make and keep such 
records as the Commission by rule prescribes 
concerning the registered person’s policies, 
procedures, or systems for monitoring and 
controlling financial and operational risks to 
it resulting from the activities of any of its as-
sociated persons, other than a natural person. 
Such records shall describe, in the aggregate, 
each of the financial and securities activities 
conducted by, and the customary sources of 
capital and funding of, those of its associated 
persons whose business activities are reason-
ably likely to have a material impact on the 
financial or operational condition of such reg-
istered person, including its net capital, its li-
quidity, or its ability to conduct or finance its 
operations. The Commission, by rule, may re-
quire summary reports of such information to 
be filed with the Commission no more fre-
quently than quarterly. 

(2) Authority to require additional information 

If, as a result of adverse market conditions 
or based on reports provided to the Commis-

sion pursuant to paragraph (1) of this sub-
section or other available information, the 
Commission reasonably concludes that it has 
concerns regarding the financial or oper-
ational condition of (A) any registered broker 
or dealer, or (B) any registered municipal se-
curities dealer, government securities broker, 
or government securities dealer for which the 
Commission is the appropriate regulatory 
agency, the Commission may require the reg-
istered person to make reports concerning the 
financial and securities activities of any of 
such person’s associated persons, other than a 
natural person, whose business activities are 
reasonably likely to have a material impact 
on the financial or operational condition of 
such registered person. The Commission, in re-
quiring reports pursuant to this paragraph, 
shall specify the information required, the pe-
riod for which it is required, the time and date 
on which the information must be furnished, 
and whether the information is to be furnished 
directly to the Commission or to a self-regu-
latory organization with primary responsibil-
ity for examining the registered person’s fi-
nancial and operational condition. 

(3) Special provisions with respect to associ-
ated persons subject to Federal banking 
agency regulation 

(A) Cooperation in implementation 

In developing and implementing reporting 
requirements pursuant to paragraph (1) of 
this subsection with respect to associated 
persons subject to examination by or report-
ing requirements of a Federal banking agen-
cy, the Commission shall consult with and 
consider the views of each such Federal 
banking agency. If a Federal banking agency 
comments in writing on a proposed rule of 
the Commission under this subsection that 
has been published for comment, the Com-
mission shall respond in writing to such 
written comment before adopting the pro-
posed rule. The Commission shall, at the re-
quest of the Federal banking agency, publish 
such comment and response in the Federal 
Register at the time of publishing the adopt-
ed rule. 

(B) Use of banking agency reports 

A registered broker, dealer, or municipal 
securities dealer shall be in compliance with 
any recordkeeping or reporting requirement 
adopted pursuant to paragraph (1) of this 
subsection concerning an associated person 
that is subject to examination by or report-
ing requirements of a Federal banking agen-
cy if such broker, dealer, or municipal secu-
rities dealer utilizes for such recordkeeping 
or reporting requirement copies of reports 
filed by the associated person with the Fed-
eral banking agency pursuant to section 161 
of title 12, subchapter VIII of chapter 3 of 
title 12, section 1817(a) of title 12, section 
1467a(b) of title 12, or section 1847 of title 12. 
The Commission may, however, by rule 
adopted pursuant to paragraph (1), require 
any broker, dealer, or municipal securities 
dealer filing such reports with the Commis-
sion to obtain, maintain, or report supple-
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mental information if the Commission 
makes an explicit finding that such supple-
mental information is necessary to inform 
the Commission regarding potential risks to 
such broker, dealer, or municipal securities 
dealer. Prior to requiring any such supple-
mental information, the Commission shall 
first request the Federal banking agency to 
expand its reporting requirements to include 
such information. 

(C) Procedure for requiring additional infor-
mation 

Prior to making a request pursuant to 
paragraph (2) of this subsection for informa-
tion with respect to an associated person 
that is subject to examination by or report-
ing requirements of a Federal banking agen-
cy, the Commission shall— 

(i) notify such agency of the information 
required with respect to such associated 
person; and 

(ii) consult with such agency to deter-
mine whether the information required is 
available from such agency and for other 
purposes, unless the Commission deter-
mines that any delay resulting from such 
consultation would be inconsistent with 
ensuring the financial and operational 
condition of the broker, dealer, municipal 
securities dealer, government securities 
broker, or government securities dealer or 
the stability or integrity of the securities 
markets. 

(D) Exclusion for examination reports 

Nothing in this subsection shall be con-
strued to permit the Commission to require 
any registered broker or dealer, or any reg-
istered municipal securities dealer, govern-
ment securities broker, or government secu-
rities dealer for which the Commission is the 
appropriate regulatory agency, to obtain, 
maintain, or furnish any examination report 
of any Federal banking agency or any super-
visory recommendations or analysis con-
tained therein. 

(E) Confidentiality of information provided 

No information provided to or obtained by 
the Commission from any Federal banking 
agency pursuant to a request by the Com-
mission under subparagraph (C) of this para-
graph regarding any associated person which 
is subject to examination by or reporting re-
quirements of a Federal banking agency 
may be disclosed to any other person (other 
than a self-regulatory organization), with-
out the prior written approval of the Federal 
banking agency. Nothing in this subsection 
shall authorize the Commission to withhold 
information from Congress, or prevent the 
Commission from complying with a request 
for information from any other Federal de-
partment or agency requesting the informa-
tion for purposes within the scope of its ju-
risdiction, or complying with an order of a 
court of the United States in an action 
brought by the United States or the Com-
mission. 

(F) Notice to banking agencies concerning fi-
nancial and operational condition con-
cerns 

The Commission shall notify the Federal 
banking agency of any concerns of the Com-
mission regarding significant financial or 
operational risks resulting from the activi-
ties of any registered broker or dealer, or 
any registered municipal securities dealer, 
government securities broker, or govern-
ment securities dealer for which the Com-
mission is the appropriate regulatory agen-
cy, to any associated person thereof which is 
subject to examination by or reporting re-
quirements of the Federal banking agency. 

(G) ‘‘Federal banking agency’’ defined 

For purposes of this paragraph, the term 
‘‘Federal banking agency’’ shall have the 
same meaning as the term ‘‘appropriate Fed-
eral bank agency’’ in section 1813(q) of title 
12. 

(4) Exemptions 

The Commission by rule or order may ex-
empt any person or class of persons, under 
such terms and conditions and for such periods 
as the Commission shall provide in such rule 
or order, from the provisions of this sub-
section, and the rules thereunder. In granting 
such exemptions, the Commission shall con-
sider, among other factors— 

(A) whether information of the type re-
quired under this subsection is available 
from a supervisory agency (as defined in sec-
tion 3401(6) 3 of title 12), a State insurance 
commission or similar State agency, the 
Commodity Futures Trading Commission, or 
a similar foreign regulator; 

(B) the primary business of any associated 
person; 

(C) the nature and extent of domestic or 
foreign regulation of the associated person’s 
activities; 

(D) the nature and extent of the registered 
person’s securities activities; and 

(E) with respect to the registered person 
and its associated persons, on a consolidated 
basis, the amount and proportion of assets 
devoted to, and revenues derived from, ac-
tivities in the United States securities mar-
kets. 

(5) Authority to limit disclosure of information 

Notwithstanding any other provision of law, 
the Commission shall not be compelled to dis-
close any information required to be reported 
under this subsection, or any information sup-
plied to the Commission by any domestic or 
foreign regulatory agency that relates to the 
financial or operational condition of any asso-
ciated person of a registered broker, dealer, 
government securities broker, government se-
curities dealer, or municipal securities dealer. 
Nothing in this subsection shall authorize the 
Commission to withhold information from 
Congress, or prevent the Commission from 
complying with a request for information from 
any other Federal department or agency re-
questing the information for purposes within 
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the scope of its jurisdiction, or complying 
with an order of a court of the United States 
in an action brought by the United States or 
the Commission. For purposes of section 552 of 
title 5, this subsection shall be considered a 
statute described in subsection (b)(3)(B) of 
such section 552. In prescribing regulations to 
carry out the requirements of this subsection, 
the Commission shall designate information 
described in or obtained pursuant to subpara-
graph (B) or (C) of paragraph (3) of this sub-
section as confidential information for pur-
poses of section 78x(b)(2) of this title. 

(i) Investment bank holding companies 

(1) Elective supervision of an investment bank 
holding company not having a bank or sav-
ings association affiliate 

(A) In general 

An investment bank holding company that 
is not— 

(i) an affiliate of an insured bank (other 
than an institution described in subpara-
graph (D), (F), or (G) of section 1841(c)(2), 
or held under section 1843(f), of title 12), or 
a savings association; 

(ii) a foreign bank, foreign company, or 
company that is described in section 
3106(a) of title 12; or 

(iii) a foreign bank that controls, di-
rectly or indirectly, a corporation char-
tered under section 25A of the Federal Re-
serve Act [12 U.S.C. 611 et seq.], 

may elect to become supervised by filing 
with the Commission a notice of intention 
to become supervised, pursuant to subpara-
graph (B) of this paragraph. Any investment 
bank holding company filing such a notice 
shall be supervised in accordance with this 
section and comply with the rules promul-
gated by the Commission applicable to su-
pervised investment bank holding compa-
nies. 

(B) Notification of status as a supervised in-
vestment bank holding company 

An investment bank holding company that 
elects under subparagraph (A) to become su-
pervised by the Commission shall file with 
the Commission a written notice of inten-
tion to become supervised by the Commis-
sion in such form and containing such infor-
mation and documents concerning such in-
vestment bank holding company as the Com-
mission, by rule, may prescribe as necessary 
or appropriate in furtherance of the purposes 
of this section. Unless the Commission finds 
that such supervision is not necessary or ap-
propriate in furtherance of the purposes of 
this section, such supervision shall become 
effective 45 days after the date of receipt of 
such written notice by the Commission or 
within such shorter time period as the Com-
mission, by rule or order, may determine. 

(2) Election not to be supervised by the Com-
mission as an investment bank holding 
company 

(A) Voluntary withdrawal 

A supervised investment bank holding 
company that is supervised pursuant to 

paragraph (1) may, upon such terms and con-
ditions as the Commission deems necessary 
or appropriate, elect not to be supervised by 
the Commission by filing a written notice of 
withdrawal from Commission supervision. 
Such notice shall not become effective until 
1 year after receipt by the Commission, or 
such shorter or longer period as the Commis-
sion deems necessary or appropriate to en-
sure effective supervision of the material 
risks to the supervised investment bank 
holding company and to the affiliated broker 
or dealer, or to prevent evasion of the pur-
poses of this section. 

(B) Discontinuation of Commission super-
vision 

If the Commission finds that any super-
vised investment bank holding company 
that is supervised pursuant to paragraph (1) 
is no longer in existence or has ceased to be 
an investment bank holding company, or if 
the Commission finds that continued super-
vision of such a supervised investment bank 
holding company is not consistent with the 
purposes of this section, the Commission 
may discontinue the supervision pursuant to 
a rule or order, if any, promulgated by the 
Commission under this section. 

(3) Supervision of investment bank holding 
companies 

(A) Recordkeeping and reporting 

(i) In general 

Every supervised investment bank hold-
ing company and each affiliate thereof 
shall make and keep for prescribed periods 
such records, furnish copies thereof, and 
make such reports, as the Commission 
may require by rule, in order to keep the 
Commission informed as to— 

(I) the company’s or affiliate’s activi-
ties, financial condition, policies, sys-
tems for monitoring and controlling fi-
nancial and operational risks, and trans-
actions and relationships between any 
broker or dealer affiliate of the super-
vised investment bank holding company; 
and 

(II) the extent to which the company 
or affiliate has complied with the provi-
sions of this chapter and regulations pre-
scribed and orders issued under this 
chapter. 

(ii) Form and contents 

Such records and reports shall be pre-
pared in such form and according to such 
specifications (including certification by 
an independent public accountant), as the 
Commission may require and shall be pro-
vided promptly at any time upon request 
by the Commission. Such records and re-
ports may include— 

(I) a balance sheet and income state-
ment; 

(II) an assessment of the consolidated 
capital of the supervised investment 
bank holding company; 

(III) an independent auditor’s report 
attesting to the supervised investment 
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bank holding company’s compliance 
with its internal risk management and 
internal control objectives; and 

(IV) reports concerning the extent to 
which the company or affiliate has com-
plied with the provisions of this chapter 
and any regulations prescribed and or-
ders issued under this chapter. 

(B) Use of existing reports 

(i) In general 

The Commission shall, to the fullest ex-
tent possible, accept reports in fulfillment 
of the requirements under this paragraph 
that the supervised investment bank hold-
ing company or its affiliates have been re-
quired to provide to another appropriate 
regulatory agency or self-regulatory orga-
nization. 

(ii) Availability 

A supervised investment bank holding 
company or an affiliate of such company 
shall provide to the Commission, at the re-
quest of the Commission, any report re-
ferred to in clause (i). 

(C) Examination authority 

(i) Focus of examination authority 

The Commission may make examina-
tions of any supervised investment bank 
holding company and any affiliate of such 
company in order to— 

(I) inform the Commission regarding— 
(aa) the nature of the operations and 

financial condition of the supervised 
investment bank holding company and 
its affiliates; 

(bb) the financial and operational 
risks within the supervised investment 
bank holding company that may affect 
any broker or dealer controlled by 
such supervised investment bank hold-
ing company; and 

(cc) the systems of the supervised in-
vestment bank holding company and 
its affiliates for monitoring and con-
trolling those risks; and 

(II) monitor compliance with the pro-
visions of this subsection, provisions 
governing transactions and relationships 
between any broker or dealer affiliated 
with the supervised investment bank 
holding company and any of the compa-
ny’s other affiliates, and applicable pro-
visions of subchapter II of chapter 53, 
title 31 (commonly referred to as the 
‘‘Bank Secrecy Act’’) and regulations 
thereunder. 

(ii) Restricted focus of examinations 

The Commission shall limit the focus 
and scope of any examination of a super-
vised investment bank holding company 
to— 

(I) the company; and 
(II) any affiliate of the company that, 

because of its size, condition, or activi-
ties, the nature or size of the trans-
actions between such affiliate and any 
affiliated broker or dealer, or the cen-

tralization of functions within the hold-
ing company system, could, in the dis-
cretion of the Commission, have a mate-
rially adverse effect on the operational 
or financial condition of the broker or 
dealer. 

(iii) Deference to other examinations 

For purposes of this subparagraph, the 
Commission shall, to the fullest extent 
possible, use the reports of examination of 
an institution described in subparagraph 
(D), (F), or (G) of section 1841(c)(2), or held 
under section 1843(f), of title 12 made by 
the appropriate regulatory agency, or of a 
licensed insurance company made by the 
appropriate State insurance regulator. 

(4) Functional regulation of banking and insur-
ance activities of supervised investment 
bank holding companies 

The Commission shall defer to— 
(A) the appropriate regulatory agency with 

regard to all interpretations of, and the en-
forcement of, applicable banking laws relat-
ing to the activities, conduct, ownership, 
and operations of banks, and institutions de-
scribed in subparagraph (D), (F), and (G) of 
section 1841(c)(2), or held under section 
1843(f), of title 12; and 

(B) the appropriate State insurance regu-
lators with regard to all interpretations of, 
and the enforcement of, applicable State in-
surance laws relating to the activities, con-
duct, and operations of insurance companies 
and insurance agents. 

(5) Definitions 

For purposes of this subsection: 
(A) The term ‘‘investment bank holding 

company’’ means— 
(i) any person other than a natural per-

son that owns or controls one or more bro-
kers or dealers; and 

(ii) the associated persons of the invest-
ment bank holding company. 

(B) The term ‘‘supervised investment bank 
holding company’’ means any investment 
bank holding company that is supervised by 
the Commission pursuant to this subsection. 

(C) The terms ‘‘affiliate’’, ‘‘bank’’, ‘‘bank 
holding company’’, ‘‘company’’, ‘‘control’’, 
and ‘‘savings association’’ have the same 
meanings as given in section 1841 of title 12. 

(D) The term ‘‘insured bank’’ has the same 
meaning as given in section 1813 of title 12. 

(E) The term ‘‘foreign bank’’ has the same 
meaning as given in section 3101(7) of title 
12. 

(F) The terms ‘‘person associated with an 
investment bank holding company’’ and ‘‘as-
sociated person of an investment bank hold-
ing company’’ mean any person directly or 
indirectly controlling, controlled by, or 
under common control with, an investment 
bank holding company. 

(j) Authority to limit disclosure of information 

Notwithstanding any other provision of law, 
the Commission shall not be compelled to dis-
close any information required to be reported 
under subsection (h) or (i) of this section or any 
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information supplied to the Commission by any 
domestic or foreign regulatory agency that re-
lates to the financial or operational condition of 
any associated person of a broker or dealer, in-
vestment bank holding company, or any affili-
ate of an investment bank holding company. 
Nothing in this subsection shall authorize the 
Commission to withhold information from Con-
gress, or prevent the Commission from comply-
ing with a request for information from any 
other Federal department or agency or any self- 
regulatory organization requesting the informa-
tion for purposes within the scope of its jurisdic-
tion, or complying with an order of a court of 
the United States in an action brought by the 
United States or the Commission. For purposes 
of section 552 of title 5, this subsection shall be 
considered a statute described in subsection 
(b)(3)(B) of such section 552. In prescribing regu-
lations to carry out the requirements of this 
subsection, the Commission shall designate in-
formation described in or obtained pursuant to 
subparagraphs (A), (B), and (C) of subsection 
(i)(5) 4 of this section as confidential information 
for purposes of section 78x(b)(2) of this title. 

(k) Coordination of examining authorities 

(1) Elimination of duplication 

The Commission and the examining authori-
ties, through cooperation and coordination of 
examination and oversight activities, shall 
eliminate any unnecessary and burdensome 
duplication in the examination process. 

(2) Coordination of examinations 

The Commission and the examining authori-
ties shall share such information, including 
reports of examinations, customer complaint 
information, and other nonpublic regulatory 
information, as appropriate to foster a coordi-
nated approach to regulatory oversight of bro-
kers and dealers that are subject to examina-
tion by more than one examining authority. 

(3) Examinations for cause 

At any time, any examining authority may 
conduct an examination for cause of any 
broker or dealer subject to its jurisdiction. 

(4) Confidentiality 

(A) In general 

Section 78x of this title shall apply to the 
sharing of information in accordance with 
this subsection. The Commission shall take 
appropriate action under section 78x(c) of 
this title to ensure that such information is 
not inappropriately disclosed. 

(B) Appropriate disclosure not prohibited 

Nothing in this paragraph authorizes the 
Commission or any examining authority to 
withhold information from the Congress, or 
prevent the Commission or any examining 
authority from complying with a request for 
information from any other Federal depart-
ment or agency requesting the information 
for purposes within the scope of its jurisdic-
tion, or complying with an order of a court 
of the United States in an action brought by 
the United States or the Commission. 

(5) ‘‘Examining authority’’ defined 

For purposes of this subsection, the term 
‘‘examining authority’’ means a self-regu-
latory organization registered with the Com-
mission under this chapter (other than a reg-
istered clearing agency) with the authority to 
examine, inspect, and otherwise oversee the 
activities of a registered broker or dealer. 

(June 6, 1934, ch. 404, title I, § 17, 48 Stat. 897; 
May 27, 1936, ch. 462, § 4, 49 Stat. 1379; June 25, 
1938, ch. 677, § 5, 52 Stat. 1076; Pub. L. 94–29, § 14, 
June 4, 1975, 89 Stat. 137; Pub. L. 99–571, title I, 
§ 102(h), (i), Oct. 28, 1986, 100 Stat. 3219; Pub. L. 
100–181, title III, § 321, title VIII, § 801(b), Dec. 4, 
1987, 101 Stat. 1257, 1265; Pub. L. 101–432, § 4(a), 
Oct. 16, 1990, 104 Stat. 966; Pub. L. 104–290, title 
I, § 108, Oct. 11, 1996, 110 Stat. 3425; Pub. L. 
105–353, title III, § 301(b)(5), Nov. 3, 1998, 112 Stat. 
3236; Pub. L. 106–102, title II, § 231(a), Nov. 12, 
1999, 113 Stat. 1402; Pub. L. 106–554, § 1(a)(5) [title 
II, § 204], Dec. 21, 2000, 114 Stat. 2763, 2763A–424.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(1), (b), 

(d)(1)(A), (B), (e)(2), (g), (i)(3)(A)(ii)(IV), and (k)(5), was 

in the original ‘‘this title’’, and this chapter, referred 

to in subsec. (i)(3)(A)(i)(II), was in the original ‘‘this 

Act’’. See References in Text note set out under section 

78a of this title. 
Subchapter VIII of chapter 3 of title 12, referred to in 

subsec. (h)(3)(B), was in the original ‘‘section 9 of the 

Federal Reserve Act’’, meaning section 9 of act Dec. 23, 

1913, ch. 6, 38 Stat. 251, as amended, which is classified 

generally to subchapter VIII (§ 321 et seq.) of chapter 3 

of Title 12, Banks and Banking. 

Section 3401(6) of title 12, referred to in subsec. 

(h)(4)(A), was redesignated section 3401(7) of title 12 by 

Pub. L. 101–73, title IX, § 941(1), Aug. 9, 1989, 103 Stat. 

496. 

Section 25A of the Federal Reserve Act, referred to in 

subsec. (i)(1)(A)(iii), is classified to subchapter II (§ 611 

et seq.) of chapter 6 of Title 12, Banks and Banking. 

The Bank Secrecy Act, referred to in subsec. 

(i)(3)(C)(i)(II), is also the popular name of title I of Pub. 

L. 91–508, Oct. 26, 1970, 84 Stat. 1114, as amended, which 

is classified principally to chapter 21 (§ 1951 et seq.) of 

Title 12, Banks and Banking. For complete classifica-

tion of this Act to the Code, see Short Title note set 

out under section 1951 of Title 12 and Tables. 

AMENDMENTS 

2000—Subsec. (b). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 204(5)], which directed amendment of subsec. (b) by 

adding at the end pars. (2) to (4)(B), was executed by 

making the addition after par. (1), to reflect the prob-

able intent of Congress. 

Pub. L. 106–554, § 1(a)(5) [title II, § 204(1) to (4), (6)], in-

serted subsec. heading, inserted par. (1) designation and 

heading before ‘‘All’’, substituted ‘‘prior to conducting 

any such examination of a—’’ for ‘‘prior to conducting 

any such examination of a’’, inserted subpar. (A) des-

ignation before ‘‘registered clearing’’, added subpar. 

(B), designated last sentence as par. (4)(C) and sub-

stituted ‘‘Nothing in the proviso in paragraph (1)’’ for 

‘‘Nothing in the proviso to the preceding sentence’’. 

1999—Subsecs. (i) to (k). Pub. L. 106–102 added subsecs. 

(i) and (j) and redesignated former subsec. (i) as (k). 

1998—Subsec. (g). Pub. L. 105–353 substituted ‘‘Board 

of Governors of the Federal Reserve System’’ for ‘‘Fed-

eral Reserve Board’’ in first sentence. 

1996—Subsec. (i). Pub. L. 104–290 added subsec. (i). 

1990—Subsec. (h). Pub. L. 101–432 added subsec. (h). 

1987—Subsec. (c)(2). Pub. L. 100–181, § 321(1), sub-

stituted new par. (2) for former par. (2) which read as 

follows: ‘‘The appropriate regulatory agency for a 

clearing agency, transfer agent, or municipal securities 
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dealer for which the Commission is not the appropriate 

regulatory agency shall file with the Commission no-

tice of the commencement of any proceeding and a 

copy of any order entered by such appropriate regu-

latory agency against such clearing agency, transfer 

agent, or municipal securities dealer, and the Commis-

sion shall file with such appropriate regulatory agency 

notice of the commencement of any proceeding and a 

copy of any order entered by the Commission against 

such clearing agency, transfer agent, or municipal se-

curities dealer.’’ 

Subsec. (f)(1)(A). Pub. L. 100–181, § 801(b), substituted 

‘‘securities issued pursuant to chapter 31 of title 31’’ for 

‘‘government securities’’. 

Subsec. (f)(2). Pub. L. 100–181, § 321(2), inserted at end 

‘‘Notwithstanding any other provision of law, in pro-

viding identification and processing functions, the At-

torney General shall provide the Commission and self- 

regulatory organizations designated by the Commis-

sion with access to all criminal history record informa-

tion.’’ 

Subsec. (f)(3)(A). Pub. L. 100–181, § 321(3), substituted 

‘‘paragraph (1)’’ for ‘‘paragraphs (1) and (2)’’. 

1986—Subsec. (c)(4). Pub. L. 99–571, § 102(h), added par. 

(4). 

Subsec. (f)(1). Pub. L. 99–571, § 102(i)(1), inserted ‘‘gov-

ernment securities broker, government securities deal-

er,’’ in introductory provisions and in subpar. (A). 

Subsec. (f)(1)(A). Pub. L. 99–571, § 102(i)(2), inserted 

‘‘and, in the case of government securities, to the Sec-

retary of the Treasury’’. 

Subsec. (f)(3). Pub. L. 99–571, § 102(i)(3), designated ex-

isting provisions as subpar. (A) and added subpar. (B). 

1975—Subsec. (a). Pub. L. 94–29 designated existing 

provisions as par. (1), expanded the coverage to require 

registered municipal securities dealers, the Municipal 

Securities Rulemaking Board, registered securities in-

formation processors, and registered clearing agencies 

to make and keep such records, to furnish copies there-

of, and to make such reports as the Commission may 

prescribe and clarified the Commission’s authority to 

require the dissemination of reports submitted pursu-

ant to the rules of the Commission, and added pars. (2) 

and (3). 

Subsecs. (b) to (g). Pub. L. 94–29 added subsecs. (b) to 

(f) and redesignated former subsec. (b) as (g). 

1938—Subsec. (a). Act June 25, 1938, inserted ‘‘every 

registered securities association’’. 

1936—Subsec. (a). Act May 27, 1936, substituted ‘‘every 

broker or dealer registered pursuant to section 78o of 

this title’’ for ‘‘every broker or dealer making or creat-

ing a market for both the purchase and sale of securi-

ties through the use of the mails or of any means or in-

strumentality of interstate commerce’’. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78f, 78o, 

78o–3, 78o–4, 78o–5, 78q–1, 78s, 78y, 78hh, 78fff–1, 78iii of 

this title; title 7 sections 1a, 2, 6d. 

§ 78q–1. National system for clearance and settle-
ment of securities transactions 

(a) Congressional findings; facilitating establish-
ment of system 

(1) The Congress finds that— 
(A) The prompt and accurate clearance and 

settlement of securities transactions, includ-
ing the transfer of record ownership and the 
safeguarding of securities and funds related 
thereto, are necessary for the protection of in-
vestors and persons facilitating transactions 
by and acting on behalf of investors. 

(B) Inefficient procedures for clearance and 
settlement impose unnecessary costs on inves-
tors and persons facilitating transactions by 
and acting on behalf of investors. 

(C) New data processing and communica-
tions techniques create the opportunity for 
more efficient, effective, and safe procedures 
for clearance and settlement. 

(D) The linking of all clearance and settle-
ment facilities and the development of uni-
form standards and procedures for clearance 
and settlement will reduce unnecessary costs 
and increase the protection of investors and 
persons facilitating transactions by and acting 
on behalf of investors. 

(2)(A) The Commission is directed, therefore, 
having due regard for the public interest, the 
protection of investors, the safeguarding of se-
curities and funds, and maintenance of fair com-
petition among brokers and dealers, clearing 
agencies, and transfer agents, to use its author-
ity under this chapter— 

(i) to facilitate the establishment of a na-
tional system for the prompt and accurate 
clearance and settlement of transactions in se-
curities (other than exempt securities); and 

(ii) to facilitate the establishment of linked 
or coordinated facilities for clearance and set-
tlement of transactions in securities, securi-
ties options, contracts of sale for future deliv-
ery and options thereon, and commodity op-
tions; 

in accordance with the findings and to carry out 
the objectives set forth in paragraph (1) of this 
subsection. 

(B) The Commission shall use its authority 
under this chapter to assure equal regulation 
under this chapter of registered clearing agen-
cies and registered transfer agents. In carrying 
out its responsibilities set forth in subparagraph 
(A)(ii) of this paragraph, the Commission shall 
coordinate with the Commodity Futures Trad-
ing Commission and consult with the Board of 
Governors of the Federal Reserve System. 

(b) Registration of clearing agencies; application; 
determinations by Commission requisite to 
registration of applicant as clearing agency; 
denial of participation; discipline; summary 
proceedings; exemption; facilities for han-
dling derivatives 

(1) Except as otherwise provided in this sec-
tion, it shall be unlawful for any clearing agen-
cy, unless registered in accordance with this 
subsection, directly or indirectly, to make use 
of the mails or any means or instrumentality of 
interstate commerce to perform the functions of 
a clearing agency with respect to any security 
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(other than an exempted security). The Commis-
sion, by rule or order, upon its own motion or 
upon application, may conditionally or uncondi-
tionally exempt any clearing agency or security 
or any class of clearing agencies or securities 
from any provisions of this section or the rules 
or regulations thereunder, if the Commission 
finds that such exemption is consistent with the 
public interest, the protection of investors, and 
the purposes of this section, including the 
prompt and accurate clearance and settlement 
of securities transactions and the safeguarding 
of securities and funds. A clearing agency or 
transfer agent shall not perform the functions of 
both a clearing agency and a transfer agent un-
less such clearing agency or transfer agent is 
registered in accordance with this subsection 
and subsection (c) of this section. 

(2) A clearing agency may be registered under 
the terms and conditions hereinafter provided in 
this subsection and in accordance with the pro-
visions of section 78s(a) of this title, by filing 
with the Commission an application for reg-
istration in such form as the Commission, by 
rule, may prescribe containing the rules of the 
clearing agency and such other information and 
documents as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public 
interest or for the prompt and accurate clear-
ance and settlement of securities transactions. 

(3) A clearing agency shall not be registered 
unless the Commission determines that— 

(A) Such clearing agency is so organized and 
has the capacity to be able to facilitate the 
prompt and accurate clearance and settlement 
of securities transactions and derivative 
agreements, contracts, and transactions for 
which it is responsible, to safeguard securities 
and funds in its custody or control or for 
which it is responsible, to comply with the 
provisions of this chapter and the rules and 
regulations thereunder, to enforce (subject to 
any rule or order of the Commission pursuant 
to section 78q(d) or 78s(g)(2) of this title) com-
pliance by its participants with the rules of 
the clearing agency, and to carry out the pur-
poses of this section. 

(B) Subject to the provisions of paragraph (4) 
of this subsection, the rules of the clearing 
agency provide that any (i) registered broker 
or dealer, (ii) other registered clearing agency, 
(iii) registered investment company, (iv) bank, 
(v) insurance company, or (vi) other person or 
class of persons as the Commission, by rule, 
may from time to time designate as appro-
priate to the development of a national sys-
tem for the prompt and accurate clearance 
and settlement of securities transactions may 
become a participant in such clearing agency. 

(C) The rules of the clearing agency assure a 
fair representation of its shareholders (or 
members) and participants in the selection of 
its directors and administration of its affairs. 
(The Commission may determine that the rep-
resentation of participants is fair if they are 
afforded a reasonable opportunity to acquire 
voting stock of the clearing agency, directly 
or indirectly, in reasonable proportion to their 
use of such clearing agency.) 

(D) The rules of the clearing agency provide 
for the equitable allocation of reasonable dues, 
fees, and other charges among its participants. 

(E) The rules of the clearing agency do not 
impose any schedule of prices, or fix rates or 
other fees, for services rendered by its partici-
pants. 

(F) The rules of the clearing agency are de-
signed to promote the prompt and accurate 
clearance and settlement of securities trans-
actions and, to the extent applicable, deriva-
tive agreements, contracts, and transactions, 
to assure the safeguarding of securities and 
funds which are in the custody or control of 
the clearing agency or for which it is respon-
sible, to foster cooperation and coordination 
with persons engaged in the clearance and set-
tlement of securities transactions, to remove 
impediments to and perfect the mechanism of 
a national system for the prompt and accurate 
clearance and settlement of securities trans-
actions, and, in general, to protect investors 
and the public interest; and are not designed 
to permit unfair discrimination in the admis-
sion of participants or among participants in 
the use of the clearing agency, or to regulate 
by virtue of any authority conferred by this 
chapter matters not related to the purposes of 
this section or the administration of the clear-
ing agency. 

(G) The rules of the clearing agency provide 
that (subject to any rule or order of the Com-
mission pursuant to section 78q(d) or 78s(g)(2) 
of this title) its participants shall be appro-
priately disciplined for violation of any provi-
sion of the rules of the clearing agency by ex-
pulsion, suspension, limitation of activities, 
functions, and operations, fine, censure, or any 
other fitting sanction. 

(H) The rules of the clearing agency are in 
accordance with the provisions of paragraph 
(5) of this subsection, and, in general, provide 
a fair procedure with respect to the disciplin-
ing of participants, the denial of participation 
to any person seeking participation therein, 
and the prohibition or limitation by the clear-
ing agency of any person with respect to ac-
cess to services offered by the clearing agency. 

(I) The rules of the clearing agency do not 
impose any burden on competition not nec-
essary or appropriate in furtherance of the 
purposes of this chapter. 

(4)(A) A registered clearing agency may, and 
in cases in which the Commission, by order, di-
rects as appropriate in the public interest shall, 
deny participation to any person subject to a 
statutory disqualification. A registered clearing 
agency shall file notice with the Commission 
not less than thirty days prior to admitting any 
person to participation, if the clearing agency 
knew, or in the exercise of reasonable care 
should have known, that such person was sub-
ject to a statutory disqualification. The notice 
shall be in such form and contain such informa-
tion as the Commission, by rule, may prescribe 
as necessary or appropriate in the public inter-
est or for the protection of investors. 

(B) A registered clearing agency may deny 
participation to, or condition the participation 
of, any person if such person does not meet such 
standards of financial responsibility, oper-
ational capability, experience, and competence 
as are prescribed by the rules of the clearing 
agency. A registered clearing agency may exam-
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ine and verify the qualifications of an applicant 
to be a participant in accordance with proce-
dures established by the rules of the clearing 
agency. 

(5)(A) In any proceeding by a registered clear-
ing agency to determine whether a participant 
should be disciplined (other than a summary 
proceeding pursuant to subparagraph (C) of this 
paragraph), the clearing agency shall bring spe-
cific charges, notify such participant of, and 
give him an opportunity to defend against such 
charges, and keep a record. A determination by 
the clearing agency to impose a disciplinary 
sanction shall be supported by a statement set-
ting forth— 

(i) any act or practice in which such partici-
pant has been found to have engaged, or which 
such participant has been found to have omit-
ted; 

(ii) the specific provisions of the rules of the 
clearing agency which any such act or prac-
tice, or omission to act, is deemed to violate; 
and 

(iii) the sanction imposed and the reasons 
therefor. 

(B) In any proceeding by a registered clearing 
agency to determine whether a person shall be 
denied participation or prohibited or limited 
with respect to access to services offered by the 
clearing agency, the clearing agency shall notify 
such person of, and give him an opportunity to 
be heard upon, the specific grounds for denial or 
prohibition or limitation under consideration 
and keep a record. A determination by the clear-
ing agency to deny participation or prohibit or 
limit a person with respect to access to services 
offered by the clearing agency shall be sup-
ported by a statement setting forth the specific 
grounds on which the denial or prohibition or 
limitation is based. 

(C) A registered clearing agency may sum-
marily suspend and close the accounts of a par-
ticipant who (i) has been and is expelled or sus-
pended from any self-regulatory organization, 
(ii) is in default of any delivery of funds or secu-
rities to the clearing agency, or (iii) is in such 
financial or operating difficulty that the clear-
ing agency determines and so notifies the appro-
priate regulatory agency for such participant 
that such suspension and closing of accounts are 
necessary for the protection of the clearing 
agency, its participants, creditors, or investors. 
A participant so summarily suspended shall be 
promptly afforded an opportunity for a hearing 
by the clearing agency in accordance with the 
provisions of subparagraph (A) of this para-
graph. The appropriate regulatory agency for 
such participant, by order, may stay any such 
summary suspension on its own motion or upon 
application by any person aggrieved thereby, if 
such appropriate regulatory agency determines 
summarily or after notice and opportunity for 
hearing (which hearing may consist solely of the 
submission of affidavits or presentation of oral 
arguments) that such stay is consistent with the 
public interest and protection of investors. 

(6) No registered clearing agency shall pro-
hibit or limit access by any person to services 
offered by any participant therein. 

(7)(A) A clearing agency that is regulated di-
rectly or indirectly by the Commodity Futures 

Trading Commission through its association 
with a designated contract market for security 
futures products that is a national securities ex-
change registered pursuant to section 78f(g) of 
this title, and that would be required to register 
pursuant to paragraph (1) of this subsection only 
because it performs the functions of a clearing 
agency with respect to security futures products 
effected pursuant to the rules of the designated 
contract market with which such agency is asso-
ciated, is exempted from the provisions of this 
section and the rules and regulations there-
under, except that if such a clearing agency per-
forms the functions of a clearing agency with re-
spect to a security futures product that is not 
cash settled, it must have arrangements in place 
with a registered clearing agency to effect the 
payment and delivery of the securities underly-
ing the security futures product. 

(B) Any clearing agency that performs the 
functions of a clearing agency with respect to 
security futures products must coordinate with 
and develop fair and reasonable links with any 
and all other clearing agencies that perform the 
functions of a clearing agency with respect to 
security futures products, in order to permit, as 
of the compliance date (as defined in section 
78f(h)(6)(C) 1 of this title), security futures prod-
ucts to be purchased on one market and offset 
on another market that trades such products. 

(8) A registered clearing agency shall be per-
mitted to provide facilities for the clearance and 
settlement of any derivative agreements, con-
tracts, or transactions that are excluded from 
the Commodity Exchange Act [7 U.S.C. 1 et 
seq.], subject to the requirements of this section 
and to such rules and regulations as the Com-
mission may prescribe as necessary or appro-
priate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of this chapter. 

(c) Registration of transfer agents 

(1) Except as otherwise provided in this sec-
tion, it shall be unlawful for any transfer agent, 
unless registered in accordance with this sec-
tion, directly or indirectly, to make use of the 
mails or any means or instrumentality of inter-
state commerce to perform the function of a 
transfer agent with respect to any security reg-
istered under section 78l of this title or which 
would be required to be registered except for the 
exemption from registration provided by sub-
section (g)(2)(B) or (g)(2)(G) of that section. The 
appropriate regulatory agency, by rule or order, 
upon its own motion or upon application, may 
conditionally or unconditionally exempt any 
person or security or class of persons or securi-
ties from any provision of this section or any 
rule or regulation prescribed under this section, 
if the appropriate regulatory agency finds (A) 
that such exemption is in the public interest 
and consistent with the protection of investors 
and the purposes of this section, including the 
prompt and accurate clearance and settlement 
of securities transactions and the safeguarding 
of securities and funds, and (B) the Commission 
does not object to such exemption. 

(2) A transfer agent may be registered by fil-
ing with the appropriate regulatory agency for 
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such transfer agent an application for registra-
tion in such form and containing such informa-
tion and documents concerning such transfer 
agent and any persons associated with the trans-
fer agent as such appropriate regulatory agency 
may prescribe as necessary or appropriate in 
furtherance of the purposes of this section. Ex-
cept as hereinafter provided, such registration 
shall become effective 45 days after receipt of 
such application by such appropriate regulatory 
agency or within such shorter period of time as 
such appropriate regulatory agency may deter-
mine. 

(3) The appropriate regulatory agency for a 
transfer agent, by order, shall deny registration 
to, censure, place limitations on the activities, 
functions, or operations of, suspend for a period 
not exceeding 12 months, or revoke the registra-
tion of such transfer agent, if such appropriate 
regulatory agency finds, on the record after no-
tice and opportunity for hearing, that such de-
nial, censure, placing of limitations, suspension, 
or revocation is in the public interest and that 
such transfer agent, whether prior or subsequent 
to becoming such, or any person associated with 
such transfer agent, whether prior or subsequent 
to becoming so associated— 

(A) has committed or omitted any act enu-
merated in subparagraph (A), (D), (E), or (G) of 
paragraph (4) of section 78o(b) of this title, has 
been convicted of any offense specified in sub-
paragraph (B) of such paragraph (4) within ten 
years of the commencement of the proceedings 
under this paragraph, or is enjoined from any 
action, conduct, or practice specified in sub-
paragraph (C) of such paragraph (4); or 

(B) is subject to an order entered pursuant 
to subparagraph (C) of paragraph (4) of this 
subsection barring or suspending the right of 
such person to be associated with a transfer 
agent. 

(4)(A) Pending final determination whether 
any registration by a transfer agent under this 
subsection shall be denied, the appropriate regu-
latory agency for such transfer agent, by order, 
may postpone the effective date of such registra-
tion for a period not to exceed fifteen days, but 
if, after notice and opportunity for hearing 
(which may consist solely of affidavits and oral 
arguments), it shall appear to such appropriate 
regulatory agency to be necessary or appro-
priate in the public interest or for the protec-
tion of investors to postpone the effective date 
of such registration until final determination, 
such appropriate regulatory agency shall so 
order. Pending final determination whether any 
registration under this subsection shall be re-
voked, such appropriate regulatory agency, by 
order, may suspend such registration, if such 
suspension appears to such appropriate regu-
latory agency, after notice and opportunity for 
hearing, to be necessary or appropriate in the 
public interest or for the protection of investors. 

(B) A registered transfer agent may, upon such 
terms and conditions as the appropriate regu-
latory agency for such transfer agent deems nec-
essary or appropriate in the public interest, for 
the protection of investors, or in furtherance of 
the purposes of this section, withdraw from reg-
istration by filing a written notice of with-
drawal with such appropriate regulatory agency. 

If such appropriate regulatory agency finds that 
any transfer agent for which it is the appro-
priate regulatory agency, is no longer in exist-
ence or has ceased to do business as a transfer 
agent, such appropriate regulatory agency, by 
order, shall cancel or deny the registration. 

(C) The appropriate regulatory agency for a 
transfer agent, by order, shall censure or place 
limitations on the activities or functions of any 
person associated, seeking to become associated, 
or, at the time of the alleged misconduct, asso-
ciated or seeking to become associated with the 
transfer agent, or suspend for a period not ex-
ceeding twelve months or bar any such person 
from being associated with the transfer agent, if 
the appropriate regulatory agency finds, on the 
record after notice and opportunity for hearing, 
that such censure, placing of limitations, sus-
pension, or bar is in the public interest and that 
such person has committed or omitted any act 
enumerated in subparagraph (A), (D), (E), or (G) 
or 2 paragraph (4) of section 78o(b) of this title, 
has been convicted of any offense specified in 
subparagraph (B) of such paragraph (4) within 
ten years of the commencement of the proceed-
ings under this paragraph, or is enjoined from 
any action, conduct, or practice specified in sub-
paragraph (C) of such paragraph (4). It shall be 
unlawful for any person as to whom such an 
order suspending or barring him from being as-
sociated with a transfer agent is in effect will-
fully to become, or to be, associated with a 
transfer agent without the consent of the appro-
priate regulatory agency that entered the order 
and the appropriate regulatory agency for that 
transfer agent. It shall be unlawful for any 
transfer agent to permit such a person to be-
come, or remain, a person associated with it 
without the consent of such appropriate regu-
latory agencies, if the transfer agent knew, or in 
the exercise of reasonable care should have 
known, of such order. The Commission may es-
tablish, by rule, procedures by which a transfer 
agent reasonably can determine whether a per-
son associated or seeking to become associated 
with it is subject to any such order, and may re-
quire, by rule, that any transfer agent comply 
with such procedures. 

(d) Activities of clearing agencies and transfer 
agents; enforcement by appropriate regu-
latory agencies 

(1) No registered clearing agency or registered 
transfer agent shall, directly or indirectly, en-
gage in any activity as clearing agency or trans-
fer agent in contravention of such rules and reg-
ulations (A) as the Commission may prescribe as 
necessary or appropriate in the public interest, 
for the protection of investors, or otherwise in 
furtherance of the purposes of this chapter, or 
(B) as the appropriate regulatory agency for 
such clearing agency or transfer agent may pre-
scribe as necessary or appropriate for the safe-
guarding of securities and funds. 

(2) With respect to any clearing agency or 
transfer agent for which the Commission is not 
the appropriate regulatory agency, the appro-
priate regulatory agency for such clearing agen-
cy or transfer agent may, in accordance with 
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section 1818 of title 12, enforce compliance by 
such clearing agency or transfer agent with the 
provisions of this section, sections 78q and 78s of 
this title, and the rules and regulations there-
under. For purposes of the preceding sentence, 
any violation of any such provision shall con-
stitute adequate basis for the issuance of an 
order under section 1818(b) or 1818(c) of title 12, 
and the participants in any such clearing agency 
and the persons doing business with any such 
transfer agent shall be deemed to be ‘‘deposi-
tors’’ as that term is used in section 1818(c) of 
title 12. 

(3)(A) With respect to any clearing agency or 
transfer agent for which the Commission is not 
the appropriate regulatory agency, the Commis-
sion and the appropriate regulatory agency for 
such clearing agency or transfer agent shall con-
sult and cooperate with each other, and, as may 
be appropriate, with State banking authorities 
having supervision over such clearing agency or 
transfer agent toward the end that, to the maxi-
mum extent practicable, their respective regu-
latory responsibilities may be fulfilled and the 
rules and regulations applicable to such clearing 
agency or transfer agent may be in accord with 
both sound banking practices and a national 
system for the prompt and accurate clearance 
and settlement of securities transactions. In ac-
cordance with this objective— 

(i) the Commission and such appropriate reg-
ulatory agency shall, at least fifteen days 
prior to the issuance for public comment of 
any proposed rule or regulation or adoption of 
any rule or regulation concerning such clear-
ing agency or transfer agent, consult and re-
quest the views of the other; and 

(ii) such appropriate regulatory agency shall 
assume primary responsibility to examine and 
enforce compliance by such clearing agency or 
transfer agent with the provisions of this sec-
tion and sections 78q and 78s of this title. 

(B) Nothing in the preceding subparagraph or 
elsewhere in this chapter shall be construed to 
impair or limit (other than by the requirement 
of notification) the Commission’s authority to 
make rules under any provision of this chapter 
or to enforce compliance pursuant to any provi-
sion of this chapter by any clearing agency, 
transfer agent, or person associated with a 
transfer agent with the provisions of this chap-
ter and the rules and regulations thereunder. 

(4) Nothing in this section shall be construed 
to impair the authority of any State banking 
authority or other State or Federal regulatory 
authority having jurisdiction over a person reg-
istered as a clearing agency, transfer agent, or 
person associated with a transfer agent, to make 
and enforce rules governing such person which 
are not inconsistent with this chapter and the 
rules and regulations thereunder. 

(5) A registered transfer agent may not, di-
rectly or indirectly, engage in any activity in 
connection with the guarantee of a signature of 
an endorser of a security, including the accept-
ance or rejection of such guarantee, in con-
travention of such rules and regulations as the 
Commission may prescribe as necessary or ap-
propriate in the public interest, for the protec-
tion of investors, to facilitate the equitable 
treatment of financial institutions which issue 

such guarantees, or otherwise in furtherance of 
the purposes of this chapter. 

(e) Physical movement of securities certificates 

The Commission shall use its authority under 
this chapter to end the physical movement of se-
curities certificates in connection with the set-
tlement among brokers and dealers of trans-
actions in securities consummated by means of 
the mails or any means or instrumentalities of 
interstate commerce. 

(f) Rules concerning transfer of securities and 
rights and obligations of involved or affected 
parties 

(1) Notwithstanding any provision of State 
law, except as provided in paragraph (3), if the 
Commission makes each of the findings de-
scribed in paragraph (2)(A), the Commission may 
adopt rules concerning— 

(A) the transfer of certificated or uncertifi-
cated securities (other than government secu-
rities issued pursuant to chapter 31 of title 31 
or securities otherwise processed within a 
book-entry system operated by the Federal 
Reserve banks pursuant to a Federal book- 
entry regulation) or limited interests (includ-
ing security interests) therein; and 

(B) rights and obligations of purchasers, sell-
ers, owners, lenders, borrowers, and financial 
intermediaries (including brokers, dealers, 
banks, and clearing agencies) involved in or 
affected by such transfers, and the rights of 
third parties whose interests in such securities 
devolve from such transfers. 

(2)(A) The findings described in this paragraph 
are findings by the Commission that— 

(i) such rule is necessary or appropriate for 
the protection of investors or in the public in-
terest and is reasonably designed to promote 
the prompt, accurate, and safe clearance and 
settlement of securities transactions; 

(ii) in the absence of a uniform rule, the safe 
and efficient operation of the national system 
for clearance and settlement of securities 
transactions will be, or is, substantially im-
peded; and 

(iii) to the extent such rule will impair or di-
minish, directly or indirectly, rights of per-
sons specified in paragraph (1)(B) under State 
law concerning transfers of securities (or lim-
ited interests therein), the benefits of such 
rule outweigh such impairment or diminution 
of rights. 

(B) In making the findings described in sub-
paragraph (A), the Commission shall give con-
sideration to the recommendations of the Advi-
sory Committee established under paragraph (4), 
and it shall consult with and consider the views 
of the Secretary of the Treasury and the Board 
of Governors of the Federal Reserve System. If 
the Secretary of the Treasury objects, in writ-
ing, to any proposed rule of the Commission on 
the basis of the Secretary’s view on the issues 
described in clauses (i), (ii), and (iii) of subpara-
graph (A), the Commission shall consider all fea-
sible alternatives to the proposed rule, and it 
shall not adopt any such rule unless the Com-
mission makes an explicit finding that the rule 
is the most practicable method for achieving 
safe and efficient operation of the national 
clearance and settlement system. 
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(3) Any State may, prior to the expiration of 
2 years after the Commission adopts a rule 
under this subsection, enact a statute that spe-
cifically refers to this subsection and the spe-
cific rule thereunder and establishes, prospec-
tively from the date of enactment of the State 
statute, a provision that differs from that appli-
cable under the Commission’s rule. 

(4)(A) Within 90 days after October 16, 1990, the 
Commission shall (and at such times thereafter 
as the Commission may determine, the Commis-
sion may), after consultation with the Secretary 
of the Treasury and the Board of Governors of 
the Federal Reserve System, establish an advi-
sory committee under the Federal Advisory 
Committee Act (5 U.S.C. App.). The Advisory 
Committee shall be directed to consider and re-
port to the Commission on such matters as the 
Commission, after consultation with the Sec-
retary of the Treasury and the Board of Gov-
ernors of the Federal Reserve System, deter-
mines, including the areas, if any, in which 
State commercial laws and related Federal laws 
concerning the transfer of certificated or un-
certificated securities, limited interests (includ-
ing security interests) in such securities, or the 
creation or perfection of security interests in 
such securities do not provide the necessary cer-
tainty, uniformity, and clarity for purchasers, 
sellers, owners, lenders, borrowers, and financial 
intermediaries concerning their respective 
rights and obligations. 

(B) The Advisory Committee shall consist of 15 
members, of which— 

(i) 11 shall be designated by the Commission 
in accordance with the Federal Advisory Com-
mittee Act; and 

(ii) 2 each shall be designated by the Board 
of Governors of the Federal Reserve System 
and the Secretary of the Treasury. 

(C) The Advisory Committee shall conduct its 
activities in accordance with the Federal Advi-
sory Committee Act. Within 6 months of its des-
ignation, or such longer time as the Commission 
may designate, the Advisory Committee shall 
issue a report to the Commission, and shall 
cause copies of that report to be delivered to the 
Secretary of the Treasury and the Chairman of 
the Board of Governors of the Federal Reserve 
System. 

(June 6, 1934, ch. 404, title I, § 17A, as added Pub. 
L. 94–29, § 15, June 4, 1975, 89 Stat. 141; amended 
Pub. L. 100–181, title III, § 322, Dec. 4, 1987, 101 
Stat. 1257; Pub. L. 101–429, title II, § 206, Oct. 15, 
1990, 104 Stat. 941; Pub. L. 101–432, § 5, Oct. 16, 
1990, 104 Stat. 973; Pub. L. 101–550, title II, 
§ 203(c)(1), Nov. 15, 1990, 104 Stat. 2718; Pub. L. 
106–554, § 1(a)(5) [title II, §§ 206(d), 207], Dec. 21, 
2000, 114 Stat. 2763, 2763A–431, 2763A–434.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(2), (b)(3)(A), 

(F), (I), (8), (d)(1), (3)(B), (4), (5), and (e), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

The Commodity Exchange Act, referred to in subsec. 

(b)(8), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as 

amended, which is classified generally to chapter 1 (§ 1 

et seq.) of Title 7, Agriculture. For complete classifica-

tion of this Act to the Code, see section 1 of Title 7 and 

Tables. 

The Federal Advisory Committee Act, referred to in 

subsec. (f)(4), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 

as amended, which is set out in the Appendix to Title 

5, Government Organization and Employees. 

AMENDMENTS 

2000—Subsec. (b)(3)(A). Pub. L. 106–554, § 1(a)(5) [title 

II, § 207(1)], inserted ‘‘and derivative agreements, con-

tracts, and transactions’’ after ‘‘prompt and accurate 

clearance and settlement of securities transactions’’. 

Subsec. (b)(3)(F). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 207(2)], inserted ‘‘and, to the extent applicable, deriva-

tive agreements, contracts, and transactions’’ after 

‘‘designed to promote the prompt and accurate clear-

ance and settlement of securities transactions’’. 

Subsec. (b)(7). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(d)], added par. (7). 

Subsec. (b)(8). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 207(3)], added par. (8). 

1990—Subsec. (a)(2). Pub. L. 101–432, § 5(a), amended 

par. (2) generally. Prior to amendment, par. (2) read as 

follows: ‘‘The Commission is directed, therefore, having 

due regard for the public interest, the protection of in-

vestors, the safeguarding of securities and funds, and 

maintenance of fair competition among brokers and 

dealers, clearing agencies, and transfer agents, to use 

its authority under this chapter to facilitate the estab-

lishment of a national system for the prompt and accu-

rate clearance and settlement of transactions in securi-

ties (other than exempted securities) in accordance 

with the findings and to carry out the objectives set 

forth in paragraph (1) of this subsection. The Commis-

sion shall use its authority under this chapter to assure 

equal regulation under this chapter of registered clear-

ing agencies and registered transfer agents.’’ 

Subsec. (c)(3)(A), (4)(C). Pub. L. 101–550 substituted 

‘‘(A), (D), (E), or (G)’’ for ‘‘(A), (D), or (E)’’. 

Subsec. (d)(5). Pub. L. 101–429 added par. (5). 

Subsec. (f). Pub. L. 101–432, § 5(b), added subsec. (f). 

1987—Subsec. (c)(2). Pub. L. 100–181, § 322(1), (2), in-

serted ‘‘and any persons associated with the transfer 

agent’’ in first sentence and substituted ‘‘45’’ for ‘‘thir-

ty’’ in second sentence. 

Subsec. (c)(3), (4). Pub. L. 100–181, § 322(3)–(5), added 

par. (3), struck out former par. (3)(A) which read as fol-

lows: ‘‘The appropriate regulatory agency for a transfer 

agent, by order, shall deny registration to, censure, 

place limitations on the activities, functions, or oper-

ations of, suspend for a period not exceeding twelve 

months, or revoke the registration of such transfer 

agent, if such appropriate regulatory agency finds, on 

the record after notice and opportunity for hearing, 

that such denial, censure, placing of limitations, sus-

pension, or revocation is in the public interest and that 

such transfer agent has willfully violated or is unable 

to comply with any provision of this section or section 

78q of this title or the rules or regulations there-

under.’’, redesignated subpars. (B) and (C) of former 

par. (3) as subpars. (A) and (B), respectively, of new par. 

(4), and added subpar. (C) to such par. (4). 

Subsec. (d)(3)(B). Pub. L. 100–181, § 322(6), substituted 

‘‘clearing agency, transfer agent, or person associated 

with a transfer agent’’ for ‘‘clearing agency or transfer 

agent’’. 

Subsec. (d)(4). Pub. L. 100–181, § 322(7), substituted 

‘‘, transfer agent, or person associated with a transfer 

agent,’’ for ‘‘or transfer agent’’. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE 

Section effective June 4, 1975, except for subsecs. (b) 

and (c) which are effective 180 days after June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 



Page 280 TITLE 15—COMMERCE AND TRADE § 78q–2 

CLEARANCE AND SETTLEMENT OF TRANSACTIONS; 

REPORT TO CONGRESS 

Section 8(b) of Pub. L. 101–432 directed Securities and 

Exchange Commission, in consultation with Commod-

ity Futures Trading Commission, Board of Governors of 

the Federal Reserve System, and other relevant regu-

latory authorities, to examine progress toward estab-

lishing linked or coordinated facilities for clearance 

and settlement of transactions in securities, securities 

options, contracts of sale for future delivery and op-

tions thereon, and commodity options, and to submit 

to Congress, not later than 2 years from Oct. 16, 1990, 

a report detailing and evaluating such progress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77c, 78c, 78o, 

78q, 78s, 78u–2, 78y of this title; title 7 section 2; title 11 

section 101. 

§ 78q–2. Automated quotation systems for penny 
stocks 

(a) Findings 

The Congress finds that— 
(1) the market for penny stocks suffers from 

a lack of reliable and accurate quotation and 
last sale information available to investors 
and regulators; 

(2) it is in the public interest and appro-
priate for the protection of investors and the 
maintenance of fair and orderly markets to 
improve significantly the information avail-
able to brokers, dealers, investors, and regu-
lators with respect to quotations for and 
transactions in penny stocks; and 

(3) a fully implemented automated quotation 
system for penny stocks would meet the infor-
mation needs of investors and market partici-
pants and would add visibility and regulatory 
and surveillance data to that market. 

(b) Mandate to facilitate establishment of auto-
mated quotation systems 

(1) In general 

The Commission shall facilitate the wide-
spread dissemination of reliable and accurate 
last sale and quotation information with re-
spect to penny stocks in accordance with the 
findings set forth in subsection (a) of this sec-
tion, with a view toward establishing, at the 
earliest feasible time, one or more automated 
quotation systems that will collect and dis-
seminate information regarding all penny 
stocks. 

(2) Characteristics of systems 

Each such automated quotation system 
shall— 

(A) be operated by a registered securities 
association or a national securities exchange 
in accordance with such rules as the Com-
mission and these entities shall prescribe; 

(B) collect and disseminate quotation and 
transaction information; 

(C) except as provided in subsection (c) of 
this section, provide bid and ask quotations 
of participating brokers or dealers, or com-
parably accurate and reliable pricing infor-
mation, which shall constitute firm bids or 
offers for at least such minimum numbers of 
shares or minimum dollar amounts as the 
Commission and the registered securities as-
sociation or national securities exchange 
shall require; and 

(D) provide for the reporting of the volume 
of penny stock transactions, including last 
sale reporting, when the volume reaches ap-
propriate levels that the Commission shall 
specify by rule or order. 

(c) Exemptive authority 

The Commission may, by rule or order, grant 
such exemptions, in whole or in part, condi-
tionally or unconditionally, to any penny stock 
or class of penny stocks from the requirements 
of subsection (b) of this section as the Commis-
sion determines to be consistent with the public 
interest, the protection of investors, and the 
maintenance of fair and orderly markets. 

(d) Commission reporting requirements 

The Commission shall, in each of the first 5 
annual reports (under section 78w(b)(1) of this 
title) submitted more than 12 months after Oc-
tober 15, 1990, include a description of the status 
of the penny stock automated quotation system 
or systems required by subsection (b) of this sec-
tion. Such description shall include— 

(1) a review of the development, implemen-
tation, and progress of the project, including 
achievement of significant milestones and cur-
rent project schedule; and 

(2) a review of the activities of registered se-
curities associations and national securities 
exchanges in the development of the system. 

(June 6, 1934, ch. 404, title I, § 17B, as added Pub. 
L. 101–429, title V, § 506, Oct. 15, 1990, 104 Stat. 
955.) 

REFERENCES IN TEXT 

Section 78w(b)(1) of this title, referred to in subsec. 

(d), was omitted from the Code. For further details re-

lated to reports referred to in subsec. (d), see Codifica-

tion note set out under section 78w of this title. 

EFFECTIVE DATE 

Section effective Oct. 15, 1990, with provisions relat-

ing to civil penalties and accounting and disgorgement, 

see section 1(c)(1), (2) of Pub. L. 101–429, set out in an 

Effective Date of 1990 Amendment note under section 

77g of this title. 

§ 78r. Liability for misleading statements 

(a) Persons liable; persons entitled to recover; 
defense of good faith; suit at law or in equity; 
costs, etc. 

Any person who shall make or cause to be 
made any statement in any application, report, 
or document filed pursuant to this chapter or 
any rule or regulation thereunder or any under-
taking contained in a registration statement as 
provided in subsection (d) of section 78o of this 
title, which statement was at the time and in 
the light of the circumstances under which it 
was made false or misleading with respect to 
any material fact, shall be liable to any person 
(not knowing that such statement was false or 
misleading) who, in reliance upon such state-
ment, shall have purchased or sold a security at 
a price which was affected by such statement, 
for damages caused by such reliance, unless the 
person sued shall prove that he acted in good 
faith and had no knowledge that such statement 
was false or misleading. A person seeking to en-
force such liability may sue at law or in equity 
in any court of competent jurisdiction. In any 
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such suit the court may, in its discretion, re-
quire an undertaking for the payment of the 
costs of such suit, and assess reasonable costs, 
including reasonable attorneys’ fees, against ei-
ther party litigant. 

(b) Contribution 

Every person who becomes liable to make pay-
ment under this section may recover contribu-
tion as in cases of contract from any person 
who, if joined in the original suit, would have 
been liable to make the same payment. 

(c) Period of limitations 

No action shall be maintained to enforce any 
liability created under this section unless 
brought within one year after the discovery of 
the facts constituting the cause of action and 
within three years after such cause of action ac-
crued. 

(June 6, 1934, ch. 404, title I, § 18, 48 Stat. 897; 
May 27, 1936, ch. 462, § 5, 49 Stat. 1379.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

AMENDMENTS 

1936—Subsec. (a). Act May 27, 1936, inserted ‘‘or any 

undertaking contained in a registration statement as 

provided in subsection (d) of section 78o of this title’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78l, 78hh, 78hhh, 

79p of this title. 

§ 78s. Registration, responsibilities, and over-
sight of self-regulatory organizations 

(a) Registration procedures; notice of filing; 
other regulatory agencies 

(1) The Commission shall, upon the filing of an 
application for registration as a national securi-
ties exchange, registered securities association, 
or registered clearing agency, pursuant to sec-
tion 78f, 78o–3, or 78q–1 of this title, respectively, 
publish notice of such filing and afford inter-
ested persons an opportunity to submit written 
data, views, and arguments concerning such ap-
plication. Within ninety days of the date of pub-
lication of such notice (or within such longer pe-
riod as to which the applicant consents), the 
Commission shall— 

(A) by order grant such registration, or 
(B) institute proceedings to determine 

whether registration should be denied. Such 
proceedings shall include notice of the grounds 
for denial under consideration and oppor-
tunity for hearing and shall be concluded 
within one hundred eighty days of the date of 
a publication of notice of the filing of the ap-
plication for registration. At the conclusion of 
such proceedings the Commission, by order, 
shall grant or deny such registration. The 
Commission may extend the time for conclu-
sion of such proceedings for up to ninety days 
if it finds good cause for such extension and 
publishes its reasons for so finding or for such 
longer period as to which the applicant con-
sents. 

The Commission shall grant such registration if 
it finds that the requirements of this chapter 

and the rules and regulations thereunder with 
respect to the applicant are satisfied. The Com-
mission shall deny such registration if it does 
not make such finding. 

(2) With respect to an application for registra-
tion filed by a clearing agency for which the 
Commission is not the appropriate regulatory 
agency— 

(A) The Commission shall not grant reg-
istration prior to the sixtieth day after the 
date of publication of notice of the filing of 
such application unless the appropriate regu-
latory agency for such clearing agency has no-
tified the Commission of such appropriate reg-
ulatory agency’s determination that such 
clearing agency is so organized and has the ca-
pacity to be able to safeguard securities and 
funds in its custody or control or for which it 
is responsible and that the rules of such clear-
ing agency are designed to assure the safe-
guarding of such securities and funds. 

(B) The Commission shall institute proceed-
ings in accordance with paragraph (1)(B) of 
this subsection to determine whether registra-
tion should be denied if the appropriate regu-
latory agency for such clearing agency noti-
fies the Commission within sixty days of the 
date of publication of notice of the filing of 
such application of such appropriate regu-
latory agency’s (i) determination that such 
clearing agency may not be so organized or 
have the capacity to be able to safeguard secu-
rities or funds in its custody or control or for 
which it is responsible or that the rules of 
such clearing agency may not be designed to 
assure the safeguarding of such securities and 
funds and (ii) reasons for such determination. 

(C) The Commission shall deny registration 
if the appropriate regulatory agency for such 
clearing agency notifies the Commission prior 
to the conclusion of proceedings instituted in 
accordance with paragraph (1)(B) of this sub-
section of such appropriate regulatory agen-
cy’s (i) determination that such clearing agen-
cy is not so organized or does not have the ca-
pacity to be able to safeguard securities or 
funds in its custody or control or for which it 
is responsible or that the rules of such clear-
ing agency are not designed to assure the safe-
guarding of such securities or funds and (ii) 
reasons for such determination. 

(3) A self-regulatory organization may, upon 
such terms and conditions as the Commission, 
by rule, deems necessary or appropriate in the 
public interest or for the protection of investors, 
withdraw from registration by filing a written 
notice of withdrawal with the Commission. If 
the Commission finds that any self-regulatory 
organization is no longer in existence or has 
ceased to do business in the capacity specified in 
its application for registration, the Commission, 
by order, shall cancel its registration. Upon the 
withdrawal of a national securities association 
from registration or the cancellation, suspen-
sion, or revocation of the registration of a na-
tional securities association, the registration of 
any association affiliated therewith shall auto-
matically terminate. 

(b) Proposed rule changes; notice; proceedings 

(1) Each self-regulatory organization shall file 
with the Commission, in accordance with such 
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rules as the Commission may prescribe, copies 
of any proposed rule or any proposed change in, 
addition to, or deletion from the rules of such 
self-regulatory organization (hereinafter in this 
subsection collectively referred to as a ‘‘pro-
posed rule change’’) accompanied by a concise 
general statement of the basis and purpose of 
such proposed rule change. The Commission 
shall, upon the filing of any proposed rule 
change, publish notice thereof together with the 
terms of substance of the proposed rule change 
or a description of the subjects and issues in-
volved. The Commission shall give interested 
persons an opportunity to submit written data, 
views, and arguments concerning such proposed 
rule change. No proposed rule change shall take 
effect unless approved by the Commission or 
otherwise permitted in accordance with the pro-
visions of this subsection. 

(2) Within thirty-five days of the date of publi-
cation of notice of the filing of a proposed rule 
change in accordance with paragraph (1) of this 
subsection, or within such longer period as the 
Commission may designate up to ninety days of 
such date if it finds such longer period to be ap-
propriate and publishes its reasons for so finding 
or as to which the self-regulatory organization 
consents, the Commission shall— 

(A) by order approve such proposed rule 
change, or 

(B) institute proceedings to determine 
whether the proposed rule change should be 
disapproved. Such proceedings shall include 
notice of the grounds for disapproval under 
consideration and opportunity for hearing and 
be concluded within one hundred eighty days 
of the date of publication of notice of the fil-
ing of the proposed rule change. At the conclu-
sion of such proceedings the Commission, by 
order, shall approve or disapprove such pro-
posed rule change. The Commission may ex-
tend the time for conclusion of such proceed-
ings for up to sixty days if it finds good cause 
for such extension and publishes its reasons 
for so finding or for such longer period as to 
which the self-regulatory organization con-
sents. 

The Commission shall approve a proposed rule 
change of a self-regulatory organization if it 
finds that such proposed rule change is consist-
ent with the requirements of this chapter and 
the rules and regulations thereunder applicable 
to such organization. The Commission shall dis-
approve a proposed rule change of a self-regu-
latory organization if it does not make such 
finding. The Commission shall not approve any 
proposed rule change prior to the thirtieth day 
after the date of publication of notice of the fil-
ing thereof, unless the Commission finds good 
cause for so doing and publishes its reasons for 
so finding. 

(3)(A) Notwithstanding the provisions of para-
graph (2) of this subsection, a proposed rule 
change may take effect upon filing with the 
Commission if designated by the self-regulatory 
organization as (i) constituting a stated policy, 
practice, or interpretation with respect to the 
meaning, administration, or enforcement of an 
existing rule of the self-regulatory organization, 
(ii) establishing or changing a due, fee, or other 
charge imposed by the self-regulatory organiza-

tion, or (iii) concerned solely with the adminis-
tration of the self-regulatory organization or 
other matters which the Commission, by rule, 
consistent with the public interest and the pur-
poses of this subsection, may specify as without 
the provisions of such paragraph (2). 

(B) Notwithstanding any other provision of 
this subsection, a proposed rule change may be 
put into effect summarily if it appears to the 
Commission that such action is necessary for 
the protection of investors, the maintenance of 
fair and orderly markets, or the safeguarding of 
securities or funds. Any proposed rule change so 
put into effect shall be filed promptly thereafter 
in accordance with the provisions of paragraph 
(1) of this subsection. 

(C) Any proposed rule change of a self-regu-
latory organization which has taken effect pur-
suant to subparagraph (A) or (B) of this para-
graph may be enforced by such organization to 
the extent it is not inconsistent with the provi-
sions of this chapter, the rules and regulations 
thereunder, and applicable Federal and State 
law. At any time within sixty days of the date 
of filing of such a proposed rule change in ac-
cordance with the provisions of paragraph (1) of 
this subsection, the Commission summarily may 
abrogate the change in the rules of the self-regu-
latory organization made thereby and require 
that the proposed rule change be refiled in ac-
cordance with the provisions of paragraph (1) of 
this subsection and reviewed in accordance with 
the provisions of paragraph (2) of this sub-
section, if it appears to the Commission that 
such action is necessary or appropriate in the 
public interest, for the protection of investors, 
or otherwise in furtherance of the purposes of 
this chapter. Commission action pursuant to the 
preceding sentence shall not affect the validity 
or force of the rule change during the period it 
was in effect and shall not be reviewable under 
section 78y of this title nor deemed to be ‘‘final 
agency action’’ for purposes of section 704 of 
title 5. 

(4) With respect to a proposed rule change filed 
by a registered clearing agency for which the 
Commission is not the appropriate regulatory 
agency— 

(A) The Commission shall not approve any 
such proposed rule change prior to the thirti-
eth day after the date of publication of notice 
of the filing whereof unless the appropriate 
regulatory agency for such clearing agency 
has notified the Commission of such appro-
priate regulatory agency’s determination that 
the proposed rule change is consistent with 
the safeguarding of securities and funds in the 
custody or control of such clearing agency or 
for which it is responsible. 

(B) The Commission shall institute proceed-
ings in accordance with paragraph (2)(B) of 
this subsection to determine whether any such 
proposed rule change should be disapproved, if 
the appropriate regulatory agency for such 
clearing agency notifies the Commission with-
in thirty days of the date of publication of no-
tice of the filing of the proposed rule change of 
such appropriate regulatory agency’s (i) deter-
mination that the proposed rule change may 
be inconsistent with the safeguarding of secu-
rities or funds in the custody or control of 
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such clearing agency or for which it is respon-
sible and (ii) reasons for such determination. 

(C) The Commission shall disapprove any 
such proposed rule change if the appropriate 
regulatory agency for such clearing agency 
notifies the Commission prior to the conclu-
sion of proceedings instituted in accordance 
with paragraph (2)(B) of this subsection of 
such appropriate regulatory agency’s (i) deter-
mination that the proposed rule change is in-
consistent with the safeguarding of securities 
or funds in the custody or control of such 
clearing agency or for which it is responsible 
and (ii) reasons for such determination. 

(D) The Commission shall abrogate any 
change in the rules of such a clearing agency 
made by a proposed rule change which has 
taken effect pursuant to paragraph (3) of this 
subsection, require that the proposed rule 
change be refiled in accordance with the provi-
sions of paragraph (1) of this subsection, and 
reviewed in accordance with the provisions of 
paragraph (2) of this subsection, if the appro-
priate regulatory agency for such clearing 
agency notifies the Commission within thirty 
days of the date of filing of such proposed rule 
change of such appropriate regulatory agen-
cy’s (i) determination that the rules of such 
clearing agency as so changed may be incon-
sistent with the safeguarding of securities or 
funds in the custody or control of such clear-
ing agency or for which it is responsible and 
(ii) reasons for such determination. 

(5) The Commission shall consult with and 
consider the views of the Secretary of the Treas-
ury prior to approving a proposed rule filed by a 
registered securities association that primarily 
concerns conduct related to transactions in gov-
ernment securities, except where the Commis-
sion determines that an emergency exists re-
quiring expeditious or summary action and pub-
lishes its reasons therefor. If the Secretary of 
the Treasury comments in writing to the Com-
mission on a proposed rule that has been pub-
lished for comment, the Commission shall re-
spond in writing to such written comment be-
fore approving the proposed rule. If the Sec-
retary of the Treasury determines, and notifies 
the Commission, that such rule, if implemented, 
would, or as applied does (i) adversely affect the 
liquidity or efficiency of the market for govern-
ment securities; or (ii) impose any burden on 
competition not necessary or appropriate in fur-
therance of the purposes of this section, the 
Commission shall, prior to adopting the pro-
posed rule, find that such rule is necessary and 
appropriate in furtherance of the purposes of 
this section notwithstanding the Secretary’s de-
termination. 

(6) In approving rules described in paragraph 
(5), the Commission shall consider the suffi-
ciency and appropriateness of then existing laws 
and rules applicable to government securities 
brokers, government securities dealers, and per-
sons associated with government securities bro-
kers and government securities dealers. 

(7) SECURITY FUTURES PRODUCT RULE 
CHANGES.— 

(A) FILING REQUIRED.—A self-regulatory or-
ganization that is an exchange registered with 
the Commission pursuant to section 78f(g) of 

this title or that is a national securities asso-
ciation registered pursuant to section 78o–3(k) 
of this title shall file with the Commission, in 
accordance with such rules as the Commission 
may prescribe, copies of any proposed rule 
change or any proposed change in, addition to, 
or deletion from the rules of such self-regu-
latory organization (hereinafter in this para-
graph collectively referred to as a ‘‘proposed 
rule change’’) that relates to higher margin 
levels, fraud or manipulation, recordkeeping, 
reporting, listing standards, or decimal pric-
ing for security futures products, sales prac-
tices for security futures products for persons 
who effect transactions in security futures 
products, or rules effectuating such self-regu-
latory organization’s obligation to enforce the 
securities laws. Such proposed rule change 
shall be accompanied by a concise general 
statement of the basis and purpose of such 
proposed rule change. The Commission shall, 
upon the filing of any proposed rule change, 
promptly publish notice thereof together with 
the terms of substance of the proposed rule 
change or a description of the subjects and is-
sues involved. The Commission shall give in-
terested persons an opportunity to submit 
data, views, and arguments concerning such 
proposed rule change. 

(B) FILING WITH CFTC.—A proposed rule 
change filed with the Commission pursuant to 
subparagraph (A) shall be filed concurrently 
with the Commodity Futures Trading Com-
mission. Such proposed rule change may take 
effect upon filing of a written certification 
with the Commodity Futures Trading Com-
mission under section 7a–2(c) of title 7, upon a 
determination by the Commodity Futures 
Trading Commission that review of the pro-
posed rule change is not necessary, or upon ap-
proval of the proposed rule change by the 
Commodity Futures Trading Commission. 

(C) ABROGATION OF RULE CHANGES.—Any pro-
posed rule change of a self-regulatory organi-
zation that has taken effect pursuant to sub-
paragraph (B) may be enforced by such self- 
regulatory organization to the extent such 
rule is not inconsistent with the provisions of 
this chapter, the rules and regulations there-
under, and applicable Federal law. At any 
time within 60 days of the date of the filing of 
a written certification with the Commodity 
Futures Trading Commission under section 
7a–2(c) of title 7, the date the Commodity Fu-
tures Trading Commission determines that re-
view of such proposed rule change is not nec-
essary, or the date the Commodity Futures 
Trading Commission approves such proposed 
rule change, the Commission, after consulta-
tion with the Commodity Futures Trading 
Commission, may summarily abrogate the 
proposed rule change and require that the pro-
posed rule change be refiled in accordance 
with the provisions of paragraph (1), if it ap-
pears to the Commission that such proposed 
rule change unduly burdens competition or ef-
ficiency, conflicts with the securities laws, or 
is inconsistent with the public interest and 
the protection of investors. Commission ac-
tion pursuant to the preceding sentence shall 
not affect the validity or force of the rule 
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change during the period it was in effect and 
shall not be reviewable under section 78y of 
this title nor deemed to be a final agency ac-
tion for purposes of section 704 of title 5. 

(D) REVIEW OF RESUBMITTED ABROGATED 
RULES.— 

(i) PROCEEDINGS.—Within 35 days of the 
date of publication of notice of the filing of 
a proposed rule change that is abrogated in 
accordance with subparagraph (C) and 
refiled in accordance with paragraph (1), or 
within such longer period as the Commission 
may designate up to 90 days after such date 
if the Commission finds such longer period 
to be appropriate and publishes its reasons 
for so finding or as to which the self-regu-
latory organization consents, the Commis-
sion shall— 

(I) by order approve such proposed rule 
change; or 

(II) after consultation with the Commod-
ity Futures Trading Commission, institute 
proceedings to determine whether the pro-
posed rule change should be disapproved. 
Proceedings under subclause (II) shall in-
clude notice of the grounds for disapproval 
under consideration and opportunity for 
hearing and be concluded within 180 days 
after the date of publication of notice of 
the filing of the proposed rule change. At 
the conclusion of such proceedings, the 
Commission, by order, shall approve or 
disapprove such proposed rule change. The 
Commission may extend the time for con-
clusion of such proceedings for up to 60 
days if the Commission finds good cause 
for such extension and publishes its rea-
sons for so finding or for such longer pe-
riod as to which the self-regulatory orga-
nization consents. 

(ii) GROUNDS FOR APPROVAL.—The Commis-
sion shall approve a proposed rule change of 
a self-regulatory organization under this 
subparagraph if the Commission finds that 
such proposed rule change does not unduly 
burden competition or efficiency, does not 
conflict with the securities laws, and is not 
inconsistent with the public interest or the 
protection of investors. The Commission 
shall disapprove such a proposed rule change 
of a self-regulatory organization if it does 
not make such finding. The Commission 
shall not approve any proposed rule change 
prior to the 30th day after the date of publi-
cation of notice of the filing thereof, unless 
the Commission finds good cause for so 
doing and publishes its reasons for so find-
ing. 

(8) DECIMAL PRICING.—Not later than 9 months 
after the date on which trading in any security 
futures product commences under this chapter, 
all self-regulatory organizations listing or trad-
ing security futures products shall file proposed 
rule changes necessary to implement decimal 
pricing of security futures products. The Com-
mission may not require such rules to contain 
equal minimum increments in such decimal 
pricing. 

(9) CONSULTATION WITH CFTC.— 
(A) CONSULTATION REQUIRED.—The Commis-

sion shall consult with and consider the views 

of the Commodity Futures Trading Commis-
sion prior to approving or disapproving a pro-
posed rule change filed by a national securi-
ties association registered pursuant to section 
78o–3(a) of this title or a national securities 
exchange subject to the provisions of sub-
section (a) of this section that primarily con-
cerns conduct related to transactions in secu-
rity futures products, except where the Com-
mission determines that an emergency exists 
requiring expeditious or summary action and 
publishes its reasons therefor. 

(B) RESPONSES TO CFTC COMMENTS AND FIND-
INGS.—If the Commodity Futures Trading 
Commission comments in writing to the Com-
mission on a proposed rule that has been pub-
lished for comment, the Commission shall re-
spond in writing to such written comment be-
fore approving or disapproving the proposed 
rule. If the Commodity Futures Trading Com-
mission determines, and notifies the Commis-
sion, that such rule, if implemented or as ap-
plied, would— 

(i) adversely affect the liquidity or effi-
ciency of the market for security futures 
products; or 

(ii) impose any burden on competition not 
necessary or appropriate in furtherance of 
the purposes of this section, 

the Commission shall, prior to approving or 
disapproving the proposed rule, find that such 
rule is necessary and appropriate in further-
ance of the purposes of this section notwith-
standing the Commodity Futures Trading 
Commission’s determination. 

(c) Amendment by Commission of rules of self- 
regulatory organizations 

The Commission, by rule, may abrogate, add 
to, and delete from (hereinafter in this sub-
section collectively referred to as ‘‘amend’’) the 
rules of a self-regulatory organization (other 
than a registered clearing agency) as the Com-
mission deems necessary or appropriate to in-
sure the fair administration of the self-regu-
latory organization, to conform its rules to re-
quirements of this chapter and the rules and 
regulations thereunder applicable to such orga-
nization, or otherwise in furtherance of the pur-
poses of this chapter, in the following manner: 

(1) The Commission shall notify the self-reg-
ulatory organization and publish notice of the 
proposed rulemaking in the Federal Register. 
The notice shall include the text of the pro-
posed amendment to the rules of the self-regu-
latory organization and a statement of the 
Commission’s reasons, including any pertinent 
facts, for commencing such proposed rule-
making. 

(2) The Commission shall give interested 
persons an opportunity for the oral presen-
tation of data, views, and arguments, in addi-
tion to an opportunity to make written sub-
missions. A transcript shall be kept of any 
oral presentation. 

(3) A rule adopted pursuant to this sub-
section shall incorporate the text of the 
amendment to the rules of the self-regulatory 
organization and a statement of the Commis-
sion’s basis for and purpose in so amending 
such rules. This statement shall include an 
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identification of any facts on which the Com-
mission considers its determination so to 
amend the rules of the self-regulatory agency 
to be based, including the reasons for the Com-
mission’s conclusions as to any of such facts 
which were disputed in the rulemaking. 

(4)(A) Except as provided in paragraphs (1) 
through (3) of this subsection, rulemaking 
under this subsection shall be in accordance 
with the procedures specified in section 553 of 
title 5 for rulemaking not on the record. 

(B) Nothing in this subsection shall be con-
strued to impair or limit the Commission’s 
power to make, or to modify or alter the pro-
cedures the Commission may follow in mak-
ing, rules and regulations pursuant to any 
other authority under this chapter. 

(C) Any amendment to the rules of a self- 
regulatory organization made by the Commis-
sion pursuant to this subsection shall be con-
sidered for all purposes of this chapter to be 
part of the rules of such self-regulatory orga-
nization and shall not be considered to be a 
rule of the Commission. 

(5) With respect to rules described in sub-
section (b)(5) of this section, the Commission 
shall consult with and consider the views of 
the Secretary of the Treasury before abrogat-
ing, adding to, and deleting from such rules, 
except where the Commission determines that 
an emergency exists requiring expeditious or 
summary action and publishes its reasons 
therefor. 

(d) Notice of disciplinary action taken by self- 
regulatory organization against a member or 
participant; review of action by appropriate 
regulatory agency; procedure 

(1) If any self-regulatory organization imposes 
any final disciplinary sanction on any member 
thereof or participant therein, denies member-
ship or participation to any applicant, or pro-
hibits or limits any person in respect to access 
to services offered by such organization or mem-
ber thereof or if any self-regulatory organiza-
tion (other than a registered clearing agency) 
imposes any final disciplinary sanction on any 
person associated with a member or bars any 
person from becoming associated with a mem-
ber, the self-regulatory organization shall 
promptly file notice thereof with the appro-
priate regulatory agency for the self-regulatory 
organization and (if other than the appropriate 
regulatory agency for the self-regulatory orga-
nization) the appropriate regulatory agency for 
such member, participant, applicant, or other 
person. The notice shall be in such form and 
contain such information as the appropriate reg-
ulatory agency for the self-regulatory organiza-
tion, by rule, may prescribe as necessary or ap-
propriate in furtherance of the purposes of this 
chapter. 

(2) Any action with respect to which a self-reg-
ulatory organization is required by paragraph 
(1) of this subsection to file notice shall be sub-
ject to review by the appropriate regulatory 
agency for such member, participant, applicant, 
or other person, on its own motion, or upon ap-
plication by any person aggrieved thereby filed 
within thirty days after the date such notice 
was filed with such appropriate regulatory agen-

cy and received by such aggrieved person, or 
within such longer period as such appropriate 
regulatory agency may determine. Application 
to such appropriate regulatory agency for re-
view, or the institution of review by such appro-
priate regulatory agency on its own motion, 
shall not operate as a stay of such action unless 
such appropriate regulatory agency otherwise 
orders, summarily or after notice and oppor-
tunity for hearing on the question of a stay 
(which hearing may consist solely of the submis-
sion of affidavits or presentation of oral argu-
ments). Each appropriate regulatory agency 
shall establish for appropriate cases an expe-
dited procedure for consideration and deter-
mination of the question of a stay. 

(3) The provisions of this subsection shall 
apply to an exchange registered pursuant to sec-
tion 78f(g) of this title or a national securities 
association registered pursuant to section 
78o–3(k) of this title only to the extent that such 
exchange or association imposes any final dis-
ciplinary sanction for— 

(A) a violation of the Federal securities laws 
or the rules and regulations thereunder; or 

(B) a violation of a rule of such exchange or 
association, as to which a proposed change 
would be required to be filed under this sec-
tion, except that, to the extent that the ex-
change or association rule violation relates to 
any account, agreement, contract, or trans-
action, this subsection shall apply only to the 
extent such violation involves a security fu-
tures product. 

(e) Disposition of review; cancellation, reduction, 
or remission of sanction 

(1) In any proceeding to review a final discipli-
nary sanction imposed by a self-regulatory orga-
nization on a member thereof or participant 
therein or a person associated with such a mem-
ber, after notice and opportunity for hearing 
(which hearing may consist solely of consider-
ation of the record before the self-regulatory or-
ganization and opportunity for the presentation 
of supporting reasons to affirm, modify, or set 
aside the sanction)— 

(A) if the appropriate regulatory agency for 
such member, participant, or person associ-
ated with a member finds that such member, 
participant, or person associated with a mem-
ber has engaged in such acts or practices, or 
has omitted such acts, as the self-regulatory 
organization has found him to have engaged in 
or omitted, that such acts or practices, or 
omissions to act, are in violation of such pro-
visions of this chapter, the rules or regula-
tions thereunder, the rules of the self-regu-
latory organization, or, in the case of a reg-
istered securities association, the rules of the 
Municipal Securities Rulemaking Board as 
have been specified in the determination of 
the self-regulatory organization, and that such 
provisions are, and were applied in a manner, 
consistent with the purposes of this chapter, 
such appropriate regulatory agency, by order, 
shall so declare and, as appropriate, affirm the 
sanction imposed by the self-regulatory orga-
nization, modify the sanction in accordance 
with paragraph (2) of this subsection, or re-
mand to the self-regulatory organization for 
further proceedings; or 
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(B) if such appropriate regulatory agency 
does not make any such finding it shall, by 
order, set aside the sanction imposed by the 
self-regulatory organization and, if appro-
priate, remand to the self-regulatory organiza-
tion for further proceedings. 

(2) If the appropriate regulatory agency for a 
member, participant, or person associated with 
a member, having due regard for the public in-
terest and the protection of investors, finds 
after a proceeding in accordance with paragraph 
(1) of this subsection that a sanction imposed by 
a self-regulatory organization upon such mem-
ber, participant, or person associated with a 
member imposes any burden on competition not 
necessary or appropriate in furtherance of the 
purposes of this chapter or is excessive or op-
pressive, the appropriate regulatory agency may 
cancel, reduce, or require the remission of such 
sanction. 

(f) Dismissal of review proceeding 

In any proceeding to review the denial of 
membership or participation in a self-regulatory 
organization to any applicant, the barring of 
any person from becoming associated with a 
member of a self-regulatory organization, or the 
prohibition or limitation by a self-regulatory or-
ganization of any person with respect to access 
to services offered by the self-regulatory organi-
zation or any member thereof, if the appropriate 
regulatory agency for such applicant or person, 
after notice and opportunity for hearing (which 
hearing may consist solely of consideration of 
the record before the self-regulatory organiza-
tion and opportunity for the presentation of sup-
porting reasons to dismiss the proceeding or set 
aside the action of the self-regulatory organiza-
tion) finds that the specific grounds on which 
such denial, bar, or prohibition or limitation is 
based exist in fact, that such denial, bar, or pro-
hibition or limitation is in accordance with the 
rules of the self-regulatory organization, and 
that such rules are, and were applied in a man-
ner, consistent with the purposes of this chap-
ter, such appropriate regulatory agency, by 
order, shall dismiss the proceeding. If such ap-
propriate regulatory agency does not make any 
such finding or if it finds that such denial, bar, 
or prohibition or limitation imposes any burden 
on competition not necessary or appropriate in 
furtherance of the purposes of this chapter, such 
appropriate regulatory agency, by order, shall 
set aside the action of the self-regulatory orga-
nization and require it to admit such applicant 
to membership or participation, permit such 
person to become associated with a member, or 
grant such person access to services offered by 
the self-regulatory organization or member 
thereof. 

(g) Compliance with rules and regulations 

(1) Every self-regulatory organization shall 
comply with the provisions of this chapter, the 
rules and regulations thereunder, and its own 
rules, and (subject to the provisions of section 
78q(d) of this title, paragraph (2) of this sub-
section, and the rules thereunder) absent rea-
sonable justification or excuse enforce compli-
ance— 

(A) in the case of a national securities ex-
change, with such provisions by its members 
and persons associated with its members; 

(B) in the case of a registered securities as-
sociation, with such provisions and the provi-
sions of the rules of the Municipal Securities 
Rulemaking Board by its members and per-
sons associated with its members; and 

(C) in the case of a registered clearing agen-
cy, with its own rules by its participants. 

(2) The Commission, by rule, consistent with 
the public interest, the protection of investors, 
and the other purposes of this chapter, may re-
lieve any self-regulatory organization of any re-
sponsibility under this chapter to enforce com-
pliance with any specified provision of this 
chapter or the rules or regulations thereunder 
by any member of such organization or person 
associated with such a member, or any class of 
such members or persons associated with a 
member. 

(h) Suspension or revocation of self-regulatory 
organization’s registration; censure; other 
sanctions 

(1) The appropriate regulatory agency for a 
self-regulatory organization is authorized, by 
order, if in its opinion such action is necessary 
or appropriate in the public interest, for the pro-
tection of investors, or otherwise in furtherance 
of the purposes of this chapter, to suspend for a 
period not exceeding twelve months or revoke 
the registration of such self-regulatory organi-
zation, or to censure or impose limitations upon 
the activities, functions, and operations of such 
self-regulatory organization, if such appropriate 
regulatory agency finds, on the record after no-
tice and opportunity for hearing, that such self- 
regulatory organization has violated or is un-
able to comply with any provision of this chap-
ter, the rules or regulations thereunder, or its 
own rules or without reasonable justification or 
excuse has failed to enforce compliance— 

(A) in the case of a national securities ex-
change, with any such provision by a member 
thereof or a person associated with a member 
thereof; 

(B) in the case of a registered securities as-
sociation, with any such provision or any pro-
vision of the rules of the Municipal Securities 
Rulemaking Board by a member thereof or a 
person associated with a member thereof; or 

(C) in the case of a registered clearing agen-
cy, with any provision of its own rules by a 
participant therein. 

(2) The appropriate regulatory agency for a 
self-regulatory organization is authorized, by 
order, if in its opinion such action is necessary 
or appropriate in the public interest, for the pro-
tection of investors, or otherwise in furtherance 
of the purposes of this chapter, to suspend for a 
period not exceeding twelve months or expel 
from such self-regulatory organization any 
member thereof or participant therein, if such 
member or participant is subject to an order of 
the Commission pursuant to section 78o(b)(4) of 
this title or if such appropriate regulatory agen-
cy finds, on the record after notice and oppor-
tunity for hearing, that such member or partici-
pant has willfully violated or has effected any 
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transaction for any other person who, such 
member or participant had reason to believe, 
was violating with respect to such transaction— 

(A) in the case of a national securities ex-
change, any provision of the Securities Act of 
1933 [15 U.S.C. 77a et seq.], the Investment Ad-
visers Act of 1940 [15 U.S.C. 80b–1 et seq.], the 
Investment Company Act of 1940 [15 U.S.C. 
80a–1 et seq.], this chapter, or the rules or reg-
ulations under any of such statutes; 

(B) in the case of a registered securities as-
sociation, any provision of the Securities Act 
of 1933, the Investment Advisers Act of 1940, 
the Investment Company Act of 1940, this 
chapter, the rules or regulations under any of 
such statutes, or the rules of the Municipal 
Securities Rulemaking Board; or 

(C) in the case of a registered clearing agen-
cy, any provision of the rules of the clearing 
agency. 

(3) The appropriate regulatory agency for a 
national securities exchange or registered secu-
rities association is authorized, by order, if in 
its opinion such action is necessary or appro-
priate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of this chapter, to suspend for a period 
not exceeding twelve months or to bar any per-
son from being associated with a member of 
such national securities exchange or registered 
securities association, if such person is subject 
to an order of the Commission pursuant to sec-
tion 78o(b)(6) of this title or if such appropriate 
regulatory agency finds, on the record after no-
tice and opportunity for hearing, that such per-
son has willfully violated or has effected any 
transaction for any other person who, such per-
son associated with a member had reason to be-
lieve, was violating with respect to such trans-
action— 

(A) in the case of a national securities ex-
change, any provision of the Securities Act of 
1933, the Investment Advisers Act of 1940, the 
Investment Company Act of 1940, this chapter, 
or the rules or regulations under any of such 
statutes; or 

(B) in the case of a registered securities as-
sociation, any provision of the Securities Act 
of 1933, the Investment Advisers Act of 1940, 
the Investment Company Act of 1940, this 
chapter, the rules or regulations under any of 
the statutes, or the rules of the Municipal Se-
curities Rulemaking Board. 

(4) The appropriate regulatory agency for a 
self-regulatory organization is authorized, by 
order, if in its opinion such action is necessary 
or appropriate in the public interest, for the pro-
tection of investors, or otherwise in furtherance 
of the purposes of this chapter, to remove from 
office or censure any officer or director of such 
self-regulatory organization, if such appropriate 
regulatory agency finds, on the record after no-
tice and opportunity for hearing, that such offi-
cer or director has willfully violated any provi-
sion of this chapter, the rules or regulations 
thereunder, or the rules of such self-regulatory 
organization, willfully abused his authority, or 
without reasonable justification or excuse has 
failed to enforce compliance— 

(A) in the case of a national securities ex-
change, with any such provision by any mem-
ber or person associated with a member; 

(B) in the case of a registered securities as-
sociation, with any such provision or any pro-
vision of the rules of the Municipal Securities 
Rulemaking Board by any member or person 
associated with a member; or 

(C) in the case of a registered clearing agen-
cy, with any provision of the rules of the 
clearing agency by any participant. 

(i) Appointment of trustee 

If a proceeding under subsection (h)(1) of this 
section results in the suspension or revocation 
of the registration of a clearing agency, the ap-
propriate regulatory agency for such clearing 
agency may, upon notice to such clearing agen-
cy, apply to any court of competent jurisdiction 
specified in section 78u(d) or 78aa of this title for 
the appointment of a trustee. In the event of 
such an application, the court may, to the ex-
tent it deems necessary or appropriate, take ex-
clusive jurisdiction of such clearing agency and 
the records and assets thereof, wherever located; 
and the court shall appoint the appropriate reg-
ulatory agency for such clearing agency or a 
person designated by such appropriate regu-
latory agency as trustee with power to take pos-
session and continue to operate or terminate the 
operations of such clearing agency in an orderly 
manner for the protection of participants and 
investors, subject to such terms and conditions 
as the court may prescribe. 

(June 6, 1934, ch. 404, title I, § 19, 48 Stat. 898; 
Pub. L. 87–196, Sept. 5, 1961, 75 Stat. 465; Pub. L. 
87–561, July 27, 1962, 76 Stat. 247; Pub. L. 90–438, 
July 29, 1968, 82 Stat. 453; Pub. L. 91–94, Oct. 20, 
1969, 83 Stat. 141; Pub. L. 91–410, Sept. 25, 1970, 84 
Stat. 862; Pub. L. 94–29, § 16, June 4, 1975, 89 Stat. 
146; Pub. L. 103–202, title I, § 106(c), Dec. 17, 1993, 
107 Stat. 2350; Pub. L. 105–353, title III, 
§ 301(b)(11), Nov. 3, 1998, 112 Stat. 3236; Pub. L. 
106–554, § 1(a)(5) [title II, § 202(b), (c)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–418, 2763A–421.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(1), (b)(2), 

(3)(C), (7)(C), (8), (c), (d)(1), (e)(1)(A), (2), (f), (g), and (h), 

was in the original ‘‘this title’’. See References in Text 

note set out under section 78a of this title. 
The Securities Act of 1933, referred to in subsec. (h), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-

ed, which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 
The Investment Advisers Act of 1940, referred to in 

subsec. (h), is title II of act Aug. 22, 1940, ch. 686, 54 

Stat. 847, as amended, which is classified generally to 

subchapter II (§ 80b–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80b–20 of this title and Tables. 
The Investment Company Act of 1940, referred to in 

subsec. (h), is title I of act Aug. 22, 1940, ch. 686, 54 Stat. 

789, as amended, which is classified generally to sub-

chapter I (§ 80a–1 et seq.) of chapter 2D of this title. For 

complete classification of this Act to the Code, see sec-

tion 80a–51 of this title and Tables. 

AMENDMENTS 

2000—Subsec. (b)(7). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 202(b)(1)], added par. (7). 
Subsec. (b)(8). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 202(b)(2)], added par. (8). 
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Subsec. (b)(9). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 202(b)(3)], added par. (9). 

Subsec. (d)(3). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 202(c)], added par. (3). 

1998—Subsec. (c)(5). Pub. L. 105–353 realigned margins. 

1993—Subsec. (b)(5), (6). Pub. L. 103–202, § 106(c)(1), 

added pars. (5) and (6). 

Subsec. (c)(5). Pub. L. 103–202, § 106(c)(2), added par. 

(5). 

1975—Pub. L. 94–29 amended section generally, sub-

stituting provisions covering the registration, respon-

sibilities, and oversight of self-regulatory organiza-

tions by the Commission for provisions covering only 

the Commission’s powers with respect to exchanges and 

securities, with a view to consolidating and expanding 

the Commission’s oversight powers with respect to self- 

regulatory organizations, their members, participants, 

and officers, and with a view to giving the Commission 

identical powers over all self-regulatory organizations, 

including registered clearing agencies, and substan-

tially strengthening the Commission’s ability to assure 

that these organizations carry out their statutory re-

sponsibilities. 

1970—Subsec. (e)(1). Pub. L. 91–410 substituted ‘‘De-

cember 31, 1970’’ for ‘‘September 1, 1970’’. 

1969—Subsec. (e). Pub. L. 91–94 substituted ‘‘Septem-

ber 1, 1970’’ for ‘‘September 1, 1969’’ in par. (1), and 

‘‘$945,000’’ for ‘‘$875,000’’ in par. (4). 

1968—Subsec. (e). Pub. L. 90–438 added subsec. (e). 

1962—Subsec. (d). Pub. L. 87–561 substituted ‘‘April 3, 

1963’’ for ‘‘January 3, 1963’’ and ‘‘$950,000’’ for ‘‘$750,000’’. 

1961—Subsec. (d). Pub. L. 87–196 added subsec. (d). 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, ex-

cept for amendment of subsec. (g) by Pub. L. 94–29 

which is effective 180 days after June 4, 1975, see section 

31(a) of Pub. L. 94–29, set out as a note under section 78b 

of this title. 

CONSTRUCTION OF 1993 AMENDMENT 

Amendment by Pub. L. 103–202 not to be construed to 

govern initial issuance of any public debt obligation or 

to grant any authority to (or extend any authority of) 

the Securities and Exchange Commission, any appro-

priate regulatory agency, or a self-regulatory organiza-

tion to prescribe any procedure, term, or condition of 

such initial issuance, to promulgate any rule or regula-

tion governing such initial issuance, or to otherwise 

regulate in any manner such initial issuance, see sec-

tion 111 of Pub. L. 103–202, set out as a note under sec-

tion 78o–5 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

REVIEW OF REGULATORY STRUCTURES AND PROCEDURES 

WITH RESPECT TO PENNY STOCKS; REPORT 

Pub. L. 101–429, title V, § 510, Oct. 15, 1990, 104 Stat. 

957, directed Comptroller General, in consultation with 

Securities and Exchange Commission, to conduct a re-

view of rules, procedures, facilities, and oversight and 

enforcement activities of self-regulatory organizations 

under Securities Exchange Act of 1934, with respect to 

penny stocks (within the meaning of 15 U.S.C. 

78c(a)(51)), and, within one year after Oct. 15, 1990, to 

submit a report on the review including a statement of 

findings and such recommendations as the Comptroller 

General considered appropriate with respect to legisla-

tive or administrative changes. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78d–1, 78f, 

78l, 78o–3, 78q, 78q–1, 78w, 78y, 78bb, 78hh, 80a–22 of this 

title. 

§ 78t. Liability of controlling persons and persons 
who aid and abet violations 

(a) Joint and several liability; good faith defense 

Every person who, directly or indirectly, con-
trols any person liable under any provision of 
this chapter or of any rule or regulation there-
under shall also be liable jointly and severally 
with and to the same extent as such controlled 
person to any person to whom such controlled 
person is liable, unless the controlling person 
acted in good faith and did not directly or indi-
rectly induce the act or acts constituting the 
violation or cause of action. 

(b) Unlawful activity through or by means of any 
other person 

It shall be unlawful for any person, directly or 
indirectly, to do any act or thing which it would 
be unlawful for such person to do under the pro-
visions of this chapter or any rule or regulation 
thereunder through or by means of any other 
person. 

(c) Hindering, delaying, or obstructing the mak-
ing or filing of any document, report, or in-
formation 

It shall be unlawful for any director or officer 
of, or any owner of any securities issued by, any 
issuer required to file any document, report, or 
information under this chapter or any rule or 
regulation thereunder without just cause to 
hinder, delay, or obstruct the making or filing 
of any such document, report, or information. 

(d) Liability for trading in securities while in 
possession of material nonpublic information 

Wherever communicating, or purchasing or 
selling a security while in possession of, mate-
rial nonpublic information would violate, or re-
sult in liability to any purchaser or seller of the 
security under any provisions of this chapter, or 
any rule or regulation thereunder, such conduct 
in connection with a purchase or sale of a put, 
call, straddle, option, privilege or security-based 
swap agreement (as defined in section 206B of 
the Gramm-Leach-Bliley Act) with respect to 
such security or with respect to a group or index 
of securities including such security, shall also 
violate and result in comparable liability to any 
purchaser or seller of that security under such 
provision, rule, or regulation. 

(e) Prosecution of persons who aid and abet vio-
lations 

For purposes of any action brought by the 
Commission under paragraph (1) or (3) of section 
78u(d) of this title, any person that knowingly 
provides substantial assistance to another per-
son in violation of a provision of this chapter, or 
of any rule or regulation issued under this chap-
ter, shall be deemed to be in violation of such 
provision to the same extent as the person to 
whom such assistance is provided. 

(f) Limitation on Commission authority 

The authority of the Commission under this 
section with respect to security-based swap 
agreements (as defined in section 206B of the 
Gramm-Leach-Bliley Act) shall be subject to the 
restrictions and limitations of section 78c–1(b) of 
this title. 

(June 6, 1934, ch. 404, title I, § 20, 48 Stat. 899; 
May 27, 1936, ch. 462, § 6, 49 Stat. 1379; Pub. L. 
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88–467, § 9, Aug. 20, 1964, 78 Stat. 579; Pub. L. 
98–376, § 5, Aug. 10, 1984, 98 Stat. 1265; Pub. L. 
104–67, title I, § 104, Dec. 22, 1995, 109 Stat. 757; 
Pub. L. 105–353, title III, § 301(b)(12), Nov. 3, 1998, 
112 Stat. 3236; Pub. L. 106–554, § 1(a)(5) [title II, 
§ 205(a)(3), title III, § 303(i), (j)], Dec. 21, 2000, 114 
Stat. 2763, 2763A–426, 2763A–456.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this title’’. See References in Text note set out under 
section 78a of this title. 

Section 206B of the Gramm-Leach-Bliley Act, re-
ferred to in subsecs. (d) and (f), is section 206B of Pub. 
L. 106–102, which is set out in a note under section 78c 
of this title. 

AMENDMENTS 

2000—Subsec. (d). Pub. L. 106–554, § 1(a)(5) [title III, 
§ 303(i)], amended subsec. (d) generally. Prior to amend-
ment, subsec. (d) read as follows: ‘‘Wherever commu-
nicating, or purchasing or selling a security while in 
possession of, material nonpublic information would 
violate, or result in liability to any purchaser or seller 
of the security under any provision of this chapter, or 
any rule or regulation thereunder, such conduct in con-
nection with a purchase or sale of a put, call, straddle, 
option,, privilege, or security futures product with re-
spect to such security or with respect to a group or 
index of securities including such security, shall also 
violate and result in comparable liability to any pur-
chaser or seller of that security under such provision, 
rule, or regulation.’’ 

Pub. L. 106–554, § 1(a)(5) [title II, § 205(a)(3)], sub-
stituted ‘‘, privilege, or security futures product’’ for 
‘‘or privilege’’. 

Subsec. (f). Pub. L. 106–554, § 1(a)(5) [title III, § 303(j)], 
added subsec. (f). 

1998—Subsecs. (e), (f). Pub. L. 105–353 redesignated 
subsec. (f) as (e). 

1995—Pub. L. 104–67, § 104(1), substituted ‘‘liability of 
controlling persons and persons who aid and abet viola-
tions’’ for ‘‘Liabilities of controlling persons’’ in sec-
tion catchline. 

Subsec. (f). Pub. L. 104–67, § 104(2), added subsec. (f). 
1984—Subsec. (d). Pub. L. 98–376 added subsec. (d). 
1964—Subsec. (c). Pub. L. 88–467 extended application 

of provisions of subsec. (c) by substituting the prohibi-
tion against any officer or director of, or an owner of 
securities issued by, a company from hindering, delay-
ing, or obstructing the preparation or filing of any re-
port, document, or information required to be filed 
under this chapter for existing provisions applicable 
only to filings by companies with securities registered 
on a national securities exchange or subject to the pro-
visions of section 78o(d) of this title. 

1936—Subsec. (c). Act May 27, 1936, inserted ‘‘or any 
undertaking contained in a registration statement as 
provided in subsection (d) of section 78o of this title’’. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–67 not to affect or apply 
to any private action arising under this chapter or title 
I of the Securities Act of 1933 (15 U.S.C. 77a et seq.), 
commenced before and pending on Dec. 22, 1995, see sec-
tion 108 of Pub. L. 104–67, set out as a note under sec-
tion 77l of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–376 effective Aug. 10, 1984, 
see section 7 of Pub. L. 98–376, set out as a note under 
section 78c of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 
see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

this chapter, see section 203 of Pub. L. 104–67, set out as 

a Construction note under section 78j–1 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78j, 78t–1, 78u–1, 

78kkk of this title. 

§ 78t–1. Liability to contemporaneous traders for 
insider trading 

(a) Private rights of action based on contempora-
neous trading 

Any person who violates any provision of this 
chapter or the rules or regulations thereunder 
by purchasing or selling a security while in pos-
session of material, nonpublic information shall 
be liable in an action in any court of competent 
jurisdiction to any person who, contempora-
neously with the purchase or sale of securities 
that is the subject of such violation, has pur-
chased (where such violation is based on a sale 
of securities) or sold (where such violation is 
based on a purchase of securities) securities of 
the same class. 

(b) Limitations on liability 

(1) Contemporaneous trading actions limited 
to profit gained or loss avoided 

The total amount of damages imposed under 
subsection (a) of this section shall not exceed 
the profit gained or loss avoided in the trans-
action or transactions that are the subject of 
the violation. 

(2) Offsetting disgorgements against liability 

The total amount of damages imposed 
against any person under subsection (a) of this 
section shall be diminished by the amounts, if 
any, that such person may be required to dis-
gorge, pursuant to a court order obtained at 
the instance of the Commission, in a proceed-
ing brought under section 78u(d) of this title 
relating to the same transaction or trans-
actions. 

(3) Controlling person liability 

No person shall be liable under this section 
solely by reason of employing another person 
who is liable under this section, but the liabil-
ity of a controlling person under this section 
shall be subject to section 78t(a) of this title. 

(4) Statute of limitations 

No action may be brought under this section 
more than 5 years after the date of the last 
transaction that is the subject of the viola-
tion. 

(c) Joint and several liability for communicating 

Any person who violates any provision of this 
chapter or the rules or regulations thereunder 
by communicating material, nonpublic informa-
tion shall be jointly and severally liable under 
subsection (a) of this section with, and to the 
same extent as, any person or persons liable 
under subsection (a) of this section to whom the 
communication was directed. 

(d) Authority not to restrict other express or im-
plied rights of action 

Nothing in this section shall be construed to 
limit or condition the right of any person to 
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bring an action to enforce a requirement of this 
chapter or the availability of any cause of ac-
tion implied from a provision of this chapter. 

(e) Provisions not to affect public prosecutions 

This section shall not be construed to bar or 
limit in any manner any action by the Commis-
sion or the Attorney General under any other 
provision of this chapter, nor shall it bar or 
limit in any manner any action to recover pen-
alties, or to seek any other order regarding pen-
alties. 

(June 6, 1934, ch. 404, title I, § 20A, as added Pub. 
L. 100–704, § 5, Nov. 19, 1988, 102 Stat. 4680.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a), (c), (d), and 

(e), was in the original ‘‘this title’’. See References in 

Text note set out under section 78a of this title. 

EFFECTIVE DATE 

Section not applicable to actions occurring before 

Nov. 19, 1988, see section 9 of Pub. L. 100–704 set out as 

an Effective Date of 1988 Amendment note under sec-

tion 78o of this title. 

§ 78u. Investigations and actions 

(a) Authority and discretion of Commission to in-
vestigate violations 

(1) The Commission may, in its discretion, 
make such investigations as it deems necessary 
to determine whether any person has violated, is 
violating, or is about to violate any provision of 
this chapter, the rules or regulations there-
under, the rules of a national securities ex-
change or registered securities association of 
which such person is a member or a person asso-
ciated with a member, the rules of a registered 
clearing agency in which such person is a par-
ticipant, or the rules of the Municipal Securities 
Rulemaking Board, and may require or permit 
any person to file with it a statement in writing, 
under oath or otherwise as the Commission shall 
determine, as to all the facts and circumstances 
concerning the matter to be investigated. The 
Commission is authorized in its discretion, to 
publish information concerning any such viola-
tions, and to investigate any facts, conditions, 
practices, or matters which it may deem nec-
essary or proper to aid in the enforcement of 
such provisions, in the prescribing of rules and 
regulations under this chapter, or in securing in-
formation to serve as a basis for recommending 
further legislation concerning the matters to 
which this chapter relates. 

(2) On request from a foreign securities au-
thority, the Commission may provide assistance 
in accordance with this paragraph if the re-
questing authority states that the requesting 
authority is conducting an investigation which 
it deems necessary to determine whether any 
person has violated, is violating, or is about to 
violate any laws or rules relating to securities 
matters that the requesting authority admin-
isters or enforces. The Commission may, in its 
discretion, conduct such investigation as the 
Commission deems necessary to collect informa-
tion and evidence pertinent to the request for 
assistance. Such assistance may be provided 
without regard to whether the facts stated in 
the request would also constitute a violation of 

the laws of the United States. In deciding 
whether to provide such assistance, the Commis-
sion shall consider whether (A) the requesting 
authority has agreed to provide reciprocal as-
sistance in securities matters to the Commis-
sion; and (B) compliance with the request would 
prejudice the public interest of the United 
States. 

(b) Attendance of witnesses; production of 
records 

For the purpose of any such investigation, or 
any other proceeding under this chapter, any 
member of the Commission or any officer des-
ignated by it is empowered to administer oaths 
and affirmations, subpena witnesses, compel 
their attendance, take evidence, and require the 
production of any books, papers, correspond-
ence, memoranda, or other records which the 
Commission deems relevant or material to the 
inquiry. Such attendance of witnesses and the 
production of any such records may be required 
from any place in the United States or any 
State at any designated place of hearing. 

(c) Judicial enforcement of investigative power 
of Commission; refusal to obey subpena; 
criminal sanctions 

In case of contumacy by, or refusal to obey a 
subpena issued to, any person, the Commission 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, and other records. 
And such court may issue an order requiring 
such person to appear before the Commission or 
member or officer designated by the Commis-
sion, there to produce records, if so ordered, or 
to give testimony touching the matter under in-
vestigation or in question; and any failure to 
obey such order of the court may be punished by 
such court as a contempt thereof. All process in 
any such case may be served in the judicial dis-
trict whereof such person is an inhabitant or 
wherever he may be found. Any person who 
shall, without just cause, fail or refuse to attend 
and testify or to answer any lawful inquiry or to 
produce books, papers, correspondence, memo-
randa, and other records, if in his power so to 
do, in obedience to the subpena of the Commis-
sion, shall be guilty of a misdemeanor and, upon 
conviction, shall be subject to a fine of not more 
than $1,000 or to imprisonment for a term of not 
more than one year, or both. 

(d) Injunction proceedings; authority of court to 
prohibit persons from serving as officers and 
directors; money penalties in civil actions 

(1) Whenever it shall appear to the Commis-
sion that any person is engaged or is about to 
engage in acts or practices constituting a viola-
tion of any provision of this chapter, the rules 
or regulations thereunder, the rules of a na-
tional securities exchange or registered securi-
ties association of which such person is a mem-
ber or a person associated with a member, the 
rules of a registered clearing agency in which 
such person is a participant, or the rules of the 
Municipal Securities Rulemaking Board, it may 
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in its discretion bring an action in the proper 
district court of the United States, the United 
States District Court for the District of Colum-
bia, or the United States courts of any territory 
or other place subject to the jurisdiction of the 
United States, to enjoin such acts or practices, 
and upon a proper showing a permanent or tem-
porary injunction or restraining order shall be 
granted without bond. The Commission may 
transmit such evidence as may be available con-
cerning such acts or practices as may constitute 
a violation of any provision of this chapter or 
the rules or regulations thereunder to the Attor-
ney General, who may, in his discretion, insti-
tute the necessary criminal proceedings under 
this chapter. 

(2) AUTHORITY OF COURT TO PROHIBIT PERSONS 
FROM SERVING AS OFFICERS AND DIRECTORS.—In 
any proceeding under paragraph (1) of this sub-
section, the court may prohibit, conditionally or 
unconditionally, and permanently or for such 
period of time as it shall determine, any person 
who violated section 78j(b) of this title or the 
rules or regulations thereunder from acting as 
an officer or director of any issuer that has a 
class of securities registered pursuant to section 
78l of this title or that is required to file reports 
pursuant to section 78o(d) of this title if the per-
son’s conduct demonstrates substantial unfit-
ness to serve as an officer or director of any 
such issuer. 

(3) MONEY PENALTIES IN CIVIL ACTIONS.— 
(A) AUTHORITY OF COMMISSION.—Whenever it 

shall appear to the Commission that any per-
son has violated any provision of this chapter, 
the rules or regulations thereunder, or a 
cease-and-desist order entered by the Commis-
sion pursuant to section 78u–3 of this title, 
other than by committing a violation subject 
to a penalty pursuant to section 78u–1 of this 
title, the Commission may bring an action in 
a United States district court to seek, and the 
court shall have jurisdiction to impose, upon a 
proper showing, a civil penalty to be paid by 
the person who committed such violation. 

(B) AMOUNT OF PENALTY.— 
(i) FIRST TIER.—The amount of the penalty 

shall be determined by the court in light of 
the facts and circumstances. For each viola-
tion, the amount of the penalty shall not ex-
ceed the greater of (I) $5,000 for a natural 
person or $50,000 for any other person, or (II) 
the gross amount of pecuniary gain to such 
defendant as a result of the violation. 

(ii) SECOND TIER.—Notwithstanding clause 
(i), the amount of penalty for each such vio-
lation shall not exceed the greater of (I) 
$50,000 for a natural person or $250,000 for 
any other person, or (II) the gross amount of 
pecuniary gain to such defendant as a result 
of the violation, if the violation described in 
subparagraph (A) involved fraud, deceit, ma-
nipulation, or deliberate or reckless dis-
regard of a regulatory requirement. 

(iii) THIRD TIER.—Notwithstanding clauses 
(i) and (ii), the amount of penalty for each 
such violation shall not exceed the greater 
of (I) $100,000 for a natural person or $500,000 
for any other person, or (II) the gross 
amount of pecuniary gain to such defendant 
as a result of the violation, if— 

(aa) the violation described in subpara-
graph (A) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of 
a regulatory requirement; and 

(bb) such violation directly or indirectly 
resulted in substantial losses or created a 
significant risk of substantial losses to 
other persons. 

(C) PROCEDURES FOR COLLECTION.— 
(i) PAYMENT OF PENALTY TO TREASURY.—A 

penalty imposed under this section shall be 
payable into the Treasury of the United 
States. 

(ii) COLLECTION OF PENALTIES.—If a person 
upon whom such a penalty is imposed shall 
fail to pay such penalty within the time pre-
scribed in the court’s order, the Commission 
may refer the matter to the Attorney Gen-
eral who shall recover such penalty by ac-
tion in the appropriate United States dis-
trict court. 

(iii) REMEDY NOT EXCLUSIVE.—The actions 
authorized by this paragraph may be 
brought in addition to any other action that 
the Commission or the Attorney General is 
entitled to bring. 

(iv) JURISDICTION AND VENUE.—For pur-
poses of section 78aa of this title, actions 
under this paragraph shall be actions to en-
force a liability or a duty created by this 
chapter. 

(D) SPECIAL PROVISIONS RELATING TO A VIOLA-
TION OF A CEASE-AND-DESIST ORDER.—In an ac-
tion to enforce a cease-and-desist order en-
tered by the Commission pursuant to section 
78u–3 of this title, each separate violation of 
such order shall be a separate offense, except 
that in the case of a violation through a con-
tinuing failure to comply with the order, each 
day of the failure to comply shall be deemed a 
separate offense. 
(4) PROHIBITION OF ATTORNEYS’ FEES PAID FROM 

COMMISSION DISGORGEMENT FUNDS.—Except as 
otherwise ordered by the court upon motion by 
the Commission, or, in the case of an adminis-
trative action, as otherwise ordered by the Com-
mission, funds disgorged as the result of an ac-
tion brought by the Commission in Federal 
court, or as a result of any Commission adminis-
trative action, shall not be distributed as pay-
ment for attorneys’ fees or expenses incurred by 
private parties seeking distribution of the dis-
gorged funds. 

(e) Mandamus 

Upon application of the Commission the dis-
trict courts of the United States and the United 
States courts of any territory or other place 
subject to the jurisdiction of the United States 
shall have jurisdiction to issue writs of manda-
mus, injunctions, and orders commanding (1) 
any person to comply with the provisions of this 
chapter, the rules, regulations, and orders there-
under, the rules of a national securities ex-
change or registered securities association of 
which such person is a member or person associ-
ated with a member, the rules of a registered 
clearing agency in which such person is a par-
ticipant, the rules of the Municipal Securities 
Rulemaking Board, or any undertaking con-
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tained in a registration statement as provided in 
subsection (d) of section 78o of this title, (2) any 
national securities exchange or registered secu-
rities association to enforce compliance by its 
members and persons associated with its mem-
bers with the provisions of this chapter, the 
rules, regulations, and orders thereunder, and 
the rules of such exchange or association, or (3) 
any registered clearing agency to enforce com-
pliance by its participants with the provisions of 
the rules of such clearing agency. 

(f) Rules of self-regulatory organizations 

Notwithstanding any other provision of this 
chapter, the Commission shall not bring any ac-
tion pursuant to subsection (d) or (e) of this sec-
tion against any person for violation of, or to 
command compliance with, the rules of a self- 
regulatory organization unless it appears to the 
Commission that (1) such self-regulatory organi-
zation is unable or unwilling to take appropriate 
action against such person in the public interest 
and for the protection of investors, or (2) such 
action is otherwise necessary or appropriate in 
the public interest or for the protection of inves-
tors. 

(g) Consolidation of actions; consent of Commis-
sion 

Notwithstanding the provisions of section 
1407(a) of title 28, or any other provision of law, 
no action for equitable relief instituted by the 
Commission pursuant to the securities laws 
shall be consolidated or coordinated with other 
actions not brought by the Commission, even 
though such other actions may involve common 
questions of fact, unless such consolidation is 
consented to by the Commission. 

(h) Access to records 

(1) The Right to Financial Privacy Act of 1978 
[12 U.S.C. 3401 et seq.] shall apply with respect 
to the Commission, except as otherwise provided 
in this subsection. 

(2) Notwithstanding section 1105 or 1107 of the 
Right to Financial Privacy Act of 1978 [12 U.S.C. 
3405 or 3407], the Commission may have access to 
and obtain copies of, or the information con-
tained in financial records of a customer from a 
financial institution without prior notice to the 
customer upon an ex parte showing to an appro-
priate United States district court that the 
Commission seeks such financial records pursu-
ant to a subpena issued in conformity with the 
requirements of section 19(b) of the Securities 
Act of 1933 [15 U.S.C. 77s(b)], section 21(b) of the 
Securities Exchange Act of 1934 [15 U.S.C. 
78u(b)], section 18(c) of the Public Utility Hold-
ing Company Act of 1935 [15 U.S.C. 79r(c)], sec-
tion 42(b) of the Investment Company Act of 1940 
[15 U.S.C. 80a–41(b)], or section 209(b) of the In-
vestment Advisers Act of 1940 [15 U.S.C. 
80b–9(b)], and that the Commission has reason to 
believe that— 

(A) delay in obtaining access to such finan-
cial records, or the required notice, will result 
in— 

(i) flight from prosecution; 
(ii) destruction of or tampering with evi-

dence; 
(iii) transfer of assets or records outside 

the territorial limits of the United States; 

(iv) improper conversion of investor assets; 
or 

(v) impeding the ability of the Commission 
to identify or trace the source or disposition 
of funds involved in any securities trans-
action; 

(B) such financial records are necessary to 
identify or trace the record or beneficial own-
ership interest in any security; 

(C) the acts, practices or course of conduct 
under investigation involve— 

(i) the dissemination of materially false or 
misleading information concerning any se-
curity, issuer, or market, or the failure to 
make disclosures required under the securi-
ties laws, which remain uncorrected; or 

(ii) a financial loss to investors or other 
persons protected under the securities laws 
which remains substantially uncompen-
sated; or 

(D) the acts, practices or course of conduct 
under investigation— 

(i) involve significant financial specula-
tion in securities; or 

(ii) endanger the stability of any financial 
or investment intermediary. 

(3) Any application under paragraph (2) for a 
delay in notice shall be made with reasonable 
specificity. 

(4)(A) Upon a showing described in paragraph 
(2), the presiding judge or magistrate judge shall 
enter an ex parte order granting the requested 
delay for a period not to exceed ninety days and 
an order prohibiting the financial institution in-
volved from disclosing that records have been 
obtained or that a request for records has been 
made. 

(B) Extensions of the period of delay of notice 
provided in subparagraph (A) of up to ninety 
days each may be granted by the court upon ap-
plication, but only in accordance with this sub-
section or section 1109(a), (b)(1), or (b)(2) of the 
Right to Financial Privacy Act of 1978 [12 U.S.C. 
3409(a), (b)(1), or (b)(2)]. 

(C) Upon expiration of the period of delay of 
notification ordered under subparagraph (A) or 
(B), the customer shall be served with or mailed 
a copy of the subpena insofar as it applies to the 
customer together with the following notice 
which shall describe with reasonable specificity 
the nature of the investigation for which the 
Commission sought the financial records: 

‘‘Records or information concerning your 
transactions which are held by the financial in-
stitution named in the attached subpena were 
supplied to the Securities and Exchange Com-
mission on (date). Notification was withheld 
pursuant to a determination by the (title of 
court so ordering) under section 21(h) of the Se-
curities Exchange Act of 1934 that (state rea-
son). The purpose of the investigation or official 
proceeding was (state purpose).’’ 

(5) Upon application by the Commission, all 
proceedings pursuant to paragraphs (2) and (4) 
shall be held in camera and the records thereof 
sealed until expiration of the period of delay or 
such other date as the presiding judge or mag-
istrate judge may permit. 

(6) The Commission shall compile an annual 
tabulation of the occasions on which the Com-
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1 See References in Text note below. 

mission used each separate subparagraph or 
clause of paragraph (2) of this subsection or the 
provisions of the Right to Financial Privacy Act 
of 1978 [12 U.S.C. 3401 et seq.] to obtain access to 
financial records of a customer and include it in 
its annual report to the Congress. Section 
1121(b) 1 of the Right to Financial Privacy Act of 
1978 shall not apply with respect to the Commis-
sion. 

(7)(A) Following the expiration of the period of 
delay of notification ordered by the court pursu-
ant to paragraph (4) of this subsection, the cus-
tomer may, upon motion, reopen the proceeding 
in the district court which issued the order. If 
the presiding judge or magistrate judge finds 
that the movant is the customer to whom the 
records obtained by the Commission pertain, 
and that the Commission has obtained financial 
records or information contained therein in vio-
lation of this subsection, other than paragraph 
(1), it may order that the customer be granted 
civil penalties against the Commission in an 
amount equal to the sum of— 

(i) $100 without regard to the volume of rec-
ords involved; 

(ii) any out-of-pocket damages sustained by 
the customer as a direct result of the disclo-
sure; and 

(iii) if the violation is found to have been 
willful, intentional, and without good faith, 
such punitive damages as the court may allow, 
together with the costs of the action and rea-
sonable attorney’s fees as determined by the 
court. 

(B) Upon a finding that the Commission has 
obtained financial records or information con-
tained therein in violation of this subsection, 
other than paragraph (1), the court, in its discre-
tion, may also or in the alternative issue injunc-
tive relief to require the Commission to comply 
with this subsection with respect to any subpena 
which the Commission issues in the future for fi-
nancial records of such customer for purposes of 
the same investigation. 

(C) Whenever the court determines that the 
Commission has failed to comply with this sub-
section, other than paragraph (1), and the court 
finds that the circumstances raise questions of 
whether an officer or employee of the Commis-
sion acted in a willful and intentional manner 
and without good faith with respect to the viola-
tion, the Office of Personnel Management shall 
promptly initiate a proceeding to determine 
whether disciplinary action is warranted against 
the agent or employee who was primarily re-
sponsible for the violation. After investigating 
and considering the evidence submitted, the Of-
fice of Personnel Management shall submit its 
findings and recommendations to the Commis-
sion and shall send copies of the findings and 
recommendations to the officer or employee or 
his representative. The Commission shall take 
the corrective action that the Office of Person-
nel Management recommends. 

(8) The relief described in paragraphs (7) and 
(10) shall be the only remedies or sanctions 
available to a customer for a violation of this 
subsection, other than paragraph (1), and noth-

ing herein or in the Right to Financial Privacy 
Act of 1978 [12 U.S.C. 3401 et seq.] shall be 
deemed to prohibit the use in any investigation 
or proceeding of financial records, or the infor-
mation contained therein, obtained by a sub-
pena issued by the Commission. In the case of an 
unsuccessful action under paragraph (7), the 
court shall award the costs of the action and at-
torney’s fees to the Commission if the presiding 
judge or magistrate judge finds that the cus-
tomer’s claims were made in bad faith. 

(9)(A) The Commission may transfer financial 
records or the information contained therein to 
any government authority if the Commission 
proceeds as a transferring agency in accordance 
with section 1112 of the Right to Financial Pri-
vacy Act of 1978 [12 U.S.C. 3412], except that the 
customer notice required under section 1112(b) 
or (c) of such Act [12 U.S.C. 3412(b) or (c)] may 
be delayed upon a showing by the Commission, 
in accordance with the procedure set forth in 
paragraphs (4) and (5), that one or more of sub-
paragraphs (A) through (D) of paragraph (2) 
apply. 

(B) The Commission may, without notice to 
the customer pursuant to section 1112 or the 
Right to Financial Privacy Act of 1978 [12 U.S.C. 
3412], transfer financial records or the informa-
tion contained therein to a State securities 
agency or to the Department of Justice. Finan-
cial records or information transferred by the 
Commission to the Department of Justice or to 
a State securities agency pursuant to the provi-
sions of this subparagraph may be disclosed or 
used only in an administrative, civil, or crimi-
nal action or investigation by the Department 
of Justice or the State securities agency which 
arises out of or relates to the acts, practices, or 
courses of conduct investigated by the Commis-
sion, except that if the Department of Justice or 
the State securities agency determines that the 
information should be disclosed or used for any 
other purpose, it may do so if it notifies the cus-
tomer, except as otherwise provided in the Right 
to Financial Privacy Act of 1978 [12 U.S.C. 3401 
et seq.], within 30 days of its determination, or 
complies with the requirements of section 1109 
of such Act [12 U.S.C. 3409] regarding delay of 
notice. 

(10) Any government authority violating para-
graph (9) shall be subject to the procedures and 
penalties applicable to the Commission under 
paragraph (7)(A) with respect to a violation by 
the Commission in obtaining financial records. 

(11) Notwithstanding the provisions of this 
subsection, the Commission may obtain finan-
cial records from a financial institution or 
transfer such records in accordance with provi-
sions of the Right to Financial Privacy Act of 
1978 [12 U.S.C. 3401 et seq.]. 

(12) Nothing in this subsection shall enlarge or 
restrict any rights of a financial institution to 
challenge requests for records made by the Com-
mission under existing law. Nothing in this sub-
section shall entitle a customer to assert any 
rights of a financial institution. 

(13) Unless the context otherwise requires, all 
terms defined in the Right to Financial Privacy 
Act of 1978 [12 U.S.C. 3401 et seq.] which are com-
mon to this subsection shall have the same 
meaning as in such Act. 
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(i) Information to CFTC 

The Commission shall provide the Commodity 
Futures Trading Commission with notice of the 
commencement of any proceeding and a copy of 
any order entered by the Commission against 
any broker or dealer registered pursuant to sec-
tion 78o(b)(11) of this title, any exchange reg-
istered pursuant to section 78f(g) of this title, or 
any national securities association registered 
pursuant to section 78o–3(k) of this title. 

(June 6, 1934, ch. 404, title I, § 21, 48 Stat. 899; 
May 27, 1936, ch. 462, § 7, 49 Stat. 1379; Pub. L. 
91–452, title II, § 212, Oct. 15, 1970, 84 Stat. 929; 
Pub. L. 94–29, § 17, June 4, 1975, 89 Stat. 154; Pub. 
L. 96–433, §§ 3, 4, Oct. 10, 1980, 94 Stat. 1855, 1858; 
Pub. L. 98–376, § 2, Aug. 10, 1984, 98 Stat. 1264; 
Pub. L. 100–181, title III, § 323, Dec. 4, 1987, 101 
Stat. 1259; Pub. L. 100–704, §§ 3(a)(1), 6(b), Nov. 19, 
1988, 102 Stat. 4677, 4681; Pub. L. 101–429, title II, 
§ 201, Oct. 15, 1990, 104 Stat. 935; Pub. L. 101–650, 
title III, § 321, Dec. 1, 1990, 104 Stat. 5117; Pub. L. 
104–67, title I, § 103(b)(2), Dec. 22, 1995, 109 Stat. 
756; Pub. L. 106–554, § 1(a)(5) [title II, § 205(a)(5)], 
Dec. 21, 2000, 114 Stat. 2763, 2763A–426.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(1), (b), (d), (e), 

and (f), was in the original ‘‘this title’’. See References 

in Text note set out under section 78a of this title. 
The Right to Financial Privacy Act of 1978, referred 

to in subsec. (h)(1), (6), (8), (9)(B), (11), and (13), is title 

XI of Pub. L. 95–630, Nov. 10, 1978, 92 Stat. 3697, as 

amended, which is classified generally to chapter 35 

(§ 3401 et seq.) of Title 12, Banks and Banking. Section 

1121(b) of the Act, which was classified to section 

3421(b) of Title 12, was repealed by Pub. L. 104–66, title 

III, § 3001(d), Dec. 21, 1995, 109 Stat. 734. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 3401 of Title 12 and Tables. 
Section 21(h) of the Securities Exchange Act of 1934, 

referred to in the paragraph within quotation marks 

following subsec. (h)(4)(C), is classified to subsection (h) 

of this section. 

AMENDMENTS 

2000—Subsec. (i). Pub. L. 106–554 added subsec. (i). 
1995—Subsec. (d)(4). Pub. L. 104–67 added par. (4). 
1990—Subsec. (d). Pub. L. 101–429 designated existing 

provision as par. (1) and added pars. (2) and (3). 
1988—Subsec. (a). Pub. L. 100–704, § 6(b), designated ex-

isting provisions as par. (1) and added par. (2). 
Subsec. (d). Pub. L. 100–704, § 3(a)(1), redesignated par. 

(1) as entire subsec. (d) and struck out par. (2) which 

provided civil penalties for purchasing or selling securi-

ties while in possession of material nonpublic informa-

tion. 
1987—Subsec. (d). Pub. L. 100–181, § 323(1), substituted 

‘‘Whenever’’ for ‘‘Wherever’’. 
Subsec. (e). Pub. L. 100–181, § 323(2), struck out ‘‘, the 

United States District Court for the District of Colum-

bia,’’ after ‘‘the district courts of the United States’’. 
Subsec. (g). Pub. L. 100–181, § 323(3), struck out ‘‘The 

term ‘securities laws’ as used herein and in subsection 

(h) of this section includes the Securities Act of 1933 (15 

U.S.C. 77a et seq.), the Securities Exchange Act of 1934 

(15 U.S.C. 78a et seq.), the Public Utility Holding Com-

pany Act of 1935 (15 U.S.C. 79 et seq.), the Trust Inden-

ture Act of 1939 (15 U.S.C. 77aaa et seq.), the Investment 

Company Act of 1940 (15 U.S.C. 80a–1 et seq.), the In-

vestment Advisers Act of 1940 (15 U.S.C. 80b–1 et seq.), 

and the Securities Investor Protection Act of 1970 (15 

U.S.C. 78aaa et seq.).’’ See 15 U.S.C. 78c(a)(47). 
1984—Subsec. (d). Pub. L. 98–376 designated existing 

provisions as par. (1) and added par. (2). 
1980—Subsec. (g). Pub. L. 96–433, § 4, inserted ‘‘and in 

subsection (h) of this section.’’ 

Subsec. (h). Pub. L. 96–433, § 3, added subsec. (h). 

1975—Subsec. (a). Pub. L. 94–29, § 17(1), expanded the 

Commission’s power to conduct investigations to in-

clude violations of the rules of a national securities ex-

change, registered securities association, registered 

clearing agency, or the Municipal Securities Rule-

making Board. 

Subsec. (d). Pub. L. 94–29, § 17(2), redesignated subsec. 

(e) as (d) and amended it generally, substituting ‘‘has 

engaged, is engaged, or is about to engage’’ for ‘‘is en-

gaged or about to engage’’, ‘‘any provision’’ for ‘‘the 

provisions’’, ‘‘the rules or regulations’’ for ‘‘or of any 

rule or regulation’’, and ‘‘such a showing’’ for ‘‘a proper 

showing’’, and inserting ‘‘the rules of a national securi-

ties exchange or registered securities association of 

which such persons is a member or a person associated 

with a member, the rules of a registered clearing agen-

cy in which such person is a participant, or the rules of 

the Municipal Securities Rulemaking Board,’’ in first 

sentence and inserting ‘‘as may constitute a violation 

of any provision of this chapter or the rules or regula-

tions thereunder’’ in second sentence. Former subsec. 

(d) was repealed by Pub. L. 91–452. See 1970 Amendment 

note below. 

Subsec. (e). Pub. L. 94–29, § 17(2), redesignated subsec. 

(f) as (e) and amended it generally, substituting ‘‘man-

damus, injunctions, and orders commanding (1) any 

person to comply with the provisions of this chapter, 

the rules, regulations, and orders thereunder, the rules 

of a national securities exchange or registered securi-

ties association of which such person is a member or 

person associated with a member, the rules of a reg-

istered clearing agency in which such person is a par-

ticipant, the rules of the Municipal Securities Rule-

making Board, or any undertaking contained in a reg-

istration statement as provided in subsection (d) of sec-

tion 78o of this title’’ for ‘‘mandamus commanding any 

person to comply with the provisions of this chapter or 

any order of the Commission made in pursuance thereof 

or with any undertaking contained in a registration 

statement as provided in subsection (d) of section 78o of 

this title’’ and adding cls. (2) and (3). Former subsec. (e) 

redesignated (d). 

Subsecs. (f), (g). Pub. L. 94–29, § 17(3), added subsecs. 

(f) and (g). Former subsec. (f) redesignated (e). 

1970—Subsec. (d). Pub. L. 91–452 struck out subsec. (d) 

which related to immunity from prosecution of any in-

dividual compelled to testify or produce evidence, docu-

mentary or otherwise, after claiming his privilege 

against self-incrimination. 

1936—Subsec. (f). Act May 27, 1936, inserted ‘‘or with 

any undertaking contained in a registration statement 

as provided in subsection (d) of section 78o of this 

title’’. 

CHANGE OF NAME 

Words ‘‘magistrate judge’’ substituted for ‘‘mag-

istrate’’ wherever appearing in subsec. (h)(4)(A), (5), 

(7)(A), (8) pursuant to section 321 of Pub. L. 101–650, set 

out as a note under section 631 of Title 28, Judiciary 

and Judicial Procedure. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–67 not to affect or apply 

to any private action arising under this chapter or title 

I of the Securities Act of 1933 (15 U.S.C. 77a et seq.), 

commenced before and pending on Dec. 22, 1995, see sec-

tion 108 of Pub. L. 104–67, set out as a note under sec-

tion 77l of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 3(a)(1) of Pub. L. 100–704 not 

applicable to actions occurring before Nov. 19, 1988, see 
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section 9 of Pub. L. 100–704 set out as a note under sec-

tion 78o of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–376 effective Aug. 10, 1984, 

see section 7 of Pub. L. 98–376, set out as a note under 

section 78c of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 5 of Pub. L. 96–433 provided that: 

‘‘(a) The amendments made by section 1 of this Act 

[amending section 78fff–3 of this title] shall take effect 

on the date of enactment of this Act [Oct. 10, 1980]. 

‘‘(b) The amendments made by sections 2, 3, and 4 of 

this Act [amending this section and section 3422 of 

Title 12, Banks and Banking] shall take effect on No-

vember 10, 1980. Nothing in this Act [amending this sec-

tion and section 78fff–3 of this title and section 3422 of 

Title 12] or in the Right to Financial Privacy Act of 

1978 [12 U.S.C. 3401 et seq.] shall apply to any Securities 

and Exchange Commission subpena issued prior to such 

date.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure. 

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

this chapter, see section 203 of Pub. L. 104–67, set out as 

a Construction note under section 78j–1 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

PROMOTION OF RECIPROCAL SUBPOENA ENFORCEMENT 

Pub. L. 105–353, title I, § 102, Nov. 3, 1998, 112 Stat. 

3233, provided that: 

‘‘(a) COMMISSION ACTION.—The Securities and Ex-

change Commission, in consultation with State securi-

ties commissions (or any agencies or offices performing 

like functions), shall seek to encourage the adoption of 

State laws providing for reciprocal enforcement by 

State securities commissions of subpoenas issued by 

another State securities commission seeking to compel 

persons to attend, testify in, or produce documents or 

records in connection with an action or investigation 

by a State securities commission of an alleged viola-

tion of State securities laws. 

‘‘(b) REPORT.—Not later than 24 months after the date 

of enactment of this Act [Nov. 3, 1998], the Securities 

and Exchange Commission (hereafter in this section re-

ferred to as the ‘Commission’) shall submit a report to 

the Congress— 

‘‘(1) identifying the States that have adopted laws 

described in subsection (a); 

‘‘(2) describing the actions undertaken by the Com-

mission and State securities commissions to promote 

the adoption of such laws; and 

‘‘(3) identifying any further actions that the Com-

mission recommends for such purposes.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78d, 78o–5, 

78s, 78t, 78t–1, 78x, 78y, 78eee, 715h of this title. 

§ 78u–1. Civil penalties for insider trading 

(a) Authority to impose civil penalties 

(1) Judicial actions by Commission authorized 

Whenever it shall appear to the Commission 
that any person has violated any provision of 
this chapter or the rules or regulations there-
under by purchasing or selling a security or 
security-based swap agreement (as defined in 
section 206B of the Gramm-Leach-Bliley Act) 
while in possession of material, nonpublic in-
formation in, or has violated any such provi-
sion by communicating such information in 
connection with, a transaction on or through 
the facilities of a national securities exchange 
or from or through a broker or dealer, and 
which is not part of a public offering by an is-
suer of securities other than standardized op-
tions or security futures products, the Com-
mission— 

(A) may bring an action in a United States 
district court to seek, and the court shall 
have jurisdiction to impose, a civil penalty 
to be paid by the person who committed 
such violation; and 

(B) may, subject to subsection (b)(1) of this 
section, bring an action in a United States 
district court to seek, and the court shall 
have jurisdiction to impose, a civil penalty 
to be paid by a person who, at the time of 
the violation, directly or indirectly con-
trolled the person who committed such vio-
lation. 

(2) Amount of penalty for person who commit-
ted violation 

The amount of the penalty which may be 
imposed on the person who committed such 
violation shall be determined by the court in 
light of the facts and circumstances, but shall 
not exceed three times the profit gained or 
loss avoided as a result of such unlawful pur-
chase, sale, or communication. 

(3) Amount of penalty for controlling person 

The amount of the penalty which may be 
imposed on any person who, at the time of the 
violation, directly or indirectly controlled the 
person who committed such violation, shall be 
determined by the court in light of the facts 
and circumstances, but shall not exceed the 
greater of $1,000,000, or three times the amount 
of the profit gained or loss avoided as a result 
of such controlled person’s violation. If such 
controlled person’s violation was a violation 
by communication, the profit gained or loss 
avoided as a result of the violation shall, for 
purposes of this paragraph only, be deemed to 
be limited to the profit gained or loss avoided 
by the person or persons to whom the con-
trolled person directed such communication. 
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(b) Limitations on liability 

(1) Liability of controlling persons 

No controlling person shall be subject to a 
penalty under subsection (a)(1)(B) of this sec-
tion unless the Commission establishes that— 

(A) such controlling person knew or reck-
lessly disregarded the fact that such con-
trolled person was likely to engage in the 
act or acts constituting the violation and 
failed to take appropriate steps to prevent 
such act or acts before they occurred; or 

(B) such controlling person knowingly or 
recklessly failed to establish, maintain, or 
enforce any policy or procedure required 
under section 78o(f) of this title or section 
80b–4a of this title and such failure substan-
tially contributed to or permitted the occur-
rence of the act or acts constituting the vio-
lation. 

(2) Additional restrictions on liability 

No person shall be subject to a penalty under 
subsection (a) of this section solely by reason 
of employing another person who is subject to 
a penalty under such subsection, unless such 
employing person is liable as a controlling 
person under paragraph (1) of this subsection. 
Section 78t(a) of this title shall not apply to 
actions under subsection (a) of this section. 

(c) Authority of Commission 

The Commission, by such rules, regulations, 
and orders as it considers necessary or appro-
priate in the public interest or for the protec-
tion of investors, may exempt, in whole or in 
part, either unconditionally or upon specific 
terms and conditions, any person or transaction 
or class of persons or transactions from this sec-
tion. 

(d) Procedures for collection 

(1) Payment of penalty to Treasury 

A penalty imposed under this section shall 
(subject to subsection (e) of this section) be 
payable into the Treasury of the United 
States. 

(2) Collection of penalties 

If a person upon whom such a penalty is im-
posed shall fail to pay such penalty within the 
time prescribed in the court’s order, the Com-
mission may refer the matter to the Attorney 
General who shall recover such penalty by ac-
tion in the appropriate United States district 
court. 

(3) Remedy not exclusive 

The actions authorized by this section may 
be brought in addition to any other actions 
that the Commission or the Attorney General 
are entitled to bring. 

(4) Jurisdiction and venue 

For purposes of section 78aa of this title, ac-
tions under this section shall be actions to en-
force a liability or a duty created by this 
chapter. 

(5) Statute of limitations 

No action may be brought under this section 
more than 5 years after the date of the pur-
chase or sale. This section shall not be con-

strued to bar or limit in any manner any ac-
tion by the Commission or the Attorney Gen-
eral under any other provision of this chapter, 
nor shall it bar or limit in any manner any ac-
tion to recover penalties, or to seek any other 
order regarding penalties, imposed in an ac-
tion commenced within 5 years of such trans-
action. 

(e) Authority to award bounties to informants 

Notwithstanding the provisions of subsection 
(d)(1) of this section, there shall be paid from 
amounts imposed as a penalty under this section 
and recovered by the Commission or the Attor-
ney General, such sums, not to exceed 10 percent 
of such amounts, as the Commission deems ap-
propriate, to the person or persons who provide 
information leading to the imposition of such 
penalty. Any determinations under this sub-
section, including whether, to whom, or in what 
amount to make payments, shall be in the sole 
discretion of the Commission, except that no 
such payment shall be made to any member, of-
ficer, or employee of any appropriate regulatory 
agency, the Department of Justice, or a self-reg-
ulatory organization. Any such determination 
shall be final and not subject to judicial review. 

(f) Definition 

For purposes of this section, ‘‘profit gained’’ 
or ‘‘loss avoided’’ is the difference between the 
purchase or sale price of the security and the 
value of that security as measured by the trad-
ing price of the security a reasonable period 
after public dissemination of the nonpublic in-
formation. 

(g) Limitation on Commission authority 

The authority of the Commission under this 
section with respect to security-based swap 
agreements (as defined in section 206B of the 
Gramm-Leach-Bliley Act) shall be subject to the 
restrictions and limitations of section 78c–1(b) of 
this title. 

(June 6, 1934, ch. 404, title I, § 21A, as added Pub. 
L. 100–704, § 3(a)(2), Nov. 19, 1988, 102 Stat. 4677; 
amended Pub. L. 101–429, title II, § 202(b), Oct. 15, 
1990, 104 Stat. 938; Pub. L. 106–554, § 1(a)(5) [title 
II, § 205(a)(4), title III, § 303(k), (l)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–426, 2763A–456, 2763A–457.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) and (d)(4), (5), 

was in the original ‘‘this title’’. See References in Text 

note set out under section 78a of this title. 

Section 206B of the Gramm-Leach-Bliley Act, re-

ferred to in subsecs. (a)(1) and (g), is section 206B of 

Pub. L. 106–102, which is set out in a note under section 

78c of this title. 

AMENDMENTS 

2000—Subsec. (a)(1). Pub. L. 106–554, § 1(a)(5) [title III, 

§ 303(k)], inserted ‘‘or security-based swap agreement 

(as defined in section 206B of the Gramm-Leach-Bliley 

Act)’’ after ‘‘purchasing or selling a security’’ in intro-

ductory provisions. 

Pub. L. 106–554, § 1(a)(5) [title II, § 205(a)(4)], sub-

stituted ‘‘standardized options or security futures prod-

ucts, the Commission—’’ for ‘‘standardized options, the 

Commission—’’ in introductory provisions. 

Subsec. (g). Pub. L. 106–554, § 1(a)(5) [title III, § 303(l)], 

added subsec. (g). 

1990—Pub. L. 101–429 inserted ‘‘for insider trading’’ in 

section catchline. 
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EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE 

Section not applicable to actions occurring before 

Nov. 19, 1988, see section 9 of Pub. L. 100–704 set out as 

an Effective Date of 1988 Amendment note under sec-

tion 78o of this title. 

CONGRESSIONAL FINDINGS 

Section 2 of Pub. L. 100–704 provided that: ‘‘The Con-

gress finds that— 

‘‘(1) the rules and regulations of the Securities and 

Exchange Commission under the Securities Exchange 

Act of 1934 [15 U.S.C. 78a et seq.] governing trading 

while in possession of material, nonpublic informa-

tion are, as required by such Act, necessary and ap-

propriate in the public interest and for the protection 

of investors; 

‘‘(2) the Commission has, within the limits of ac-

cepted administrative and judicial construction of 

such rules and regulations, enforced such rules and 

regulations vigorously, effectively, and fairly; and 

‘‘(3) nonetheless, additional methods are appro-

priate to deter and prosecute violations of such rules 

and regulations.’’ 

COMMISSION RECOMMENDATIONS FOR ADDITIONAL CIVIL 

PENALTY AUTHORITY REQUIRED 

Section 3(c) of Pub. L. 100–704 provided that: ‘‘The Se-

curities and Exchange Commission shall, within 60 days 

after the date of enactment of this Act [Nov. 19, 1988], 

submit to each House of the Congress any recommenda-

tions the Commission considers appropriate with re-

spect to the extension of the Commission’s authority to 

seek civil penalties or impose administrative fines for 

violations other than those described in section 21A of 

the Securities Exchange Act of 1934 [15 U.S.C. 78u–1] (as 

added by this section).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77t, 78j, 78u of 

this title. 

§ 78u–2. Civil remedies in administrative pro-
ceedings 

(a) Commission authority to assess money pen-
alties 

In any proceeding instituted pursuant to sec-
tions 78o(b)(4), 78o(b)(6), 78o–4, 78o–5, or 78q–1 of 
this title against any person, the Commission or 
the appropriate regulatory agency may impose a 
civil penalty if it finds, on the record after no-
tice and opportunity for hearing, that such per-
son— 

(1) has willfully violated any provision of the 
Securities Act of 1933 [15 U.S.C. 77a et seq.], 
the Investment Company Act of 1940 [15 U.S.C. 
80a–1 et seq.], the Investment Advisers Act of 
1940 [15 U.S.C. 80b–1 et seq.], or this chapter, or 
the rules or regulations thereunder, or the 
rules of the Municipal Securities Rulemaking 
Board; 

(2) has willfully aided, abetted, counseled, 
commanded, induced, or procured such a viola-
tion by any other person; 

(3) has willfully made or caused to be made 
in any application for registration or report 
required to be filed with the Commission or 
with any other appropriate regulatory agency 
under this chapter, or in any proceeding before 

the Commission with respect to registration, 
any statement which was, at the time and in 
the light of the circumstances under which it 
was made, false or misleading with respect to 
any material fact, or has omitted to state in 
any such application or report any material 
fact which is required to be stated therein; or 

(4) has failed reasonably to supervise, within 
the meaning of section 78o(b)(4)(E) of this 
title, with a view to preventing violations of 
the provisions of such statutes, rules and regu-
lations, another person who commits such a 
violation, if such other person is subject to his 
supervision; 

and that such penalty is in the public interest. 

(b) Maximum amount of penalty 

(1) First tier 

The maximum amount of penalty for each 
act or omission described in subsection (a) of 
this section shall be $5,000 for a natural person 
or $50,000 for any other person. 

(2) Second tier 

Notwithstanding paragraph (1), the maxi-
mum amount of penalty for each such act or 
omission shall be $50,000 for a natural person 
or $250,000 for any other person if the act or 
omission described in subsection (a) of this 
section involved fraud, deceit, manipulation, 
or deliberate or reckless disregard of a regu-
latory requirement. 

(3) Third tier 

Notwithstanding paragraphs (1) and (2), the 
maximum amount of penalty for each such act 
or omission shall be $100,000 for a natural per-
son or $500,000 for any other person if— 

(A) the act or omission described in sub-
section (a) of this section involved fraud, de-
ceit, manipulation, or deliberate or reckless 
disregard of a regulatory requirement; and 

(B) such act or omission directly or indi-
rectly resulted in substantial losses or cre-
ated a significant risk of substantial losses 
to other persons or resulted in substantial 
pecuniary gain to the person who committed 
the act or omission. 

(c) Determination of public interest 

In considering under this section whether a 
penalty is in the public interest, the Commis-
sion or the appropriate regulatory agency may 
consider— 

(1) whether the act or omission for which 
such penalty is assessed involved fraud, deceit, 
manipulation, or deliberate or reckless dis-
regard of a regulatory requirement; 

(2) the harm to other persons resulting ei-
ther directly or indirectly from such act or 
omission; 

(3) the extent to which any person was un-
justly enriched, taking into account any res-
titution made to persons injured by such be-
havior; 

(4) whether such person previously has been 
found by the Commission, another appropriate 
regulatory agency, or a self-regulatory organi-
zation to have violated the Federal securities 
laws, State securities laws, or the rules of a 
self-regulatory organization, has been en-
joined by a court of competent jurisdiction 



Page 298 TITLE 15—COMMERCE AND TRADE § 78u–3 

from violations of such laws or rules, or has 
been convicted by a court of competent juris-
diction of violations of such laws or of any fel-
ony or misdemeanor described in section 
78o(b)(4)(B) of this title; 

(5) the need to deter such person and other 
persons from committing such acts or omis-
sions; and 

(6) such other matters as justice may re-
quire. 

(d) Evidence concerning ability to pay 

In any proceeding in which the Commission or 
the appropriate regulatory agency may impose a 
penalty under this section, a respondent may 
present evidence of the respondent’s ability to 
pay such penalty. The Commission or the appro-
priate regulatory agency may, in its discretion, 
consider such evidence in determining whether 
such penalty is in the public interest. Such evi-
dence may relate to the extent of such person’s 
ability to continue in business and the collect-
ability of a penalty, taking into account any 
other claims of the United States or third par-
ties upon such person’s assets and the amount of 
such person’s assets. 

(e) Authority to enter order requiring account-
ing and disgorgement 

In any proceeding in which the Commission or 
the appropriate regulatory agency may impose a 
penalty under this section, the Commission or 
the appropriate regulatory agency may enter an 
order requiring accounting and disgorgement, 
including reasonable interest. The Commission 
is authorized to adopt rules, regulations, and or-
ders concerning payments to investors, rates of 
interest, periods of accrual, and such other mat-
ters as it deems appropriate to implement this 
subsection. 

(June 6, 1934, ch. 404, title I, § 21B, as added Pub. 
L. 101–429, title II, § 202(a), Oct. 15, 1990, 104 Stat. 
937.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. 

(a)(1), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

The Investment Company Act of 1940, referred to in 

subsec. (a)(1), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 

The Investment Advisers Act of 1940, referred to in 

subsec. (a)(1), is title II of act Aug. 22, 1940, ch. 686, 54 

Stat. 847, as amended, which is classified generally to 

subchapter II (§ 80b–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80b–20 of this title and Tables. 

This chapter, referred to in subsec. (a)(1), (3), was in 

the original ‘‘this title’’. See References in Text note 

set out under section 78a of this title. 

EFFECTIVE DATE 

Section effective Oct. 15, 1990, with provisions relat-

ing to civil penalties and accounting and disgorgement, 

see section 1(c)(1), (2) of Pub. L. 101–429, set out in an 

Effective Date of 1990 Amendment note under section 

77g of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78j–1, 78o–4 of 

this title. 

§ 78u–3. Cease-and-desist proceedings 

(a) Authority of Commission 

If the Commission finds, after notice and op-
portunity for hearing, that any person is violat-
ing, has violated, or is about to violate any pro-
vision of this chapter, or any rule or regulation 
thereunder, the Commission may publish its 
findings and enter an order requiring such per-
son, and any other person that is, was, or would 
be a cause of the violation, due to an act or 
omission the person knew or should have known 
would contribute to such violation, to cease and 
desist from committing or causing such viola-
tion and any future violation of the same provi-
sion, rule, or regulation. Such order may, in ad-
dition to requiring a person to cease and desist 
from committing or causing a violation, require 
such person to comply, or to take steps to effect 
compliance, with such provision, rule, or regula-
tion, upon such terms and conditions and within 
such time as the Commission may specify in 
such order. Any such order may, as the Commis-
sion deems appropriate, require future compli-
ance or steps to effect future compliance, either 
permanently or for such period of time as the 
Commission may specify, with such provision, 
rule, or regulation with respect to any security, 
any issuer, or any other person. 

(b) Hearing 

The notice instituting proceedings pursuant to 
subsection (a) of this section shall fix a hearing 
date not earlier than 30 days nor later than 60 
days after service of the notice unless an earlier 
or a later date is set by the Commission with 
the consent of any respondent so served. 

(c) Temporary order 

(1) In general 

Whenever the Commission determines that 
the alleged violation or threatened violation 
specified in the notice instituting proceedings 
pursuant to subsection (a) of this section, or 
the continuation thereof, is likely to result in 
significant dissipation or conversion of assets, 
significant harm to investors, or substantial 
harm to the public interest, including, but not 
limited to, losses to the Securities Investor 
Protection Corporation, prior to the comple-
tion of the proceedings, the Commission may 
enter a temporary order requiring the re-
spondent to cease and desist from the viola-
tion or threatened violation and to take such 
action to prevent the violation or threatened 
violation and to prevent dissipation or conver-
sion of assets, significant harm to investors, 
or substantial harm to the public interest as 
the Commission deems appropriate pending 
completion of such proceedings. Such an order 
shall be entered only after notice and oppor-
tunity for a hearing, unless the Commission 
determines that notice and hearing prior to 
entry would be impracticable or contrary to 
the public interest. A temporary order shall 
become effective upon service upon the re-
spondent and, unless set aside, limited, or sus-
pended by the Commission or a court of com-
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petent jurisdiction, shall remain effective and 
enforceable pending the completion of the pro-
ceedings. 

(2) Applicability 

This subsection shall apply only to a re-
spondent that acts, or, at the time of the al-
leged misconduct acted, as a broker, dealer, 
investment adviser, investment company, mu-
nicipal securities dealer, government securi-
ties broker, government securities dealer, or 
transfer agent, or is, or was at the time of the 
alleged misconduct, an associated person of, or 
a person seeking to become associated with, 
any of the foregoing. 

(d) Review of temporary orders 

(1) Commission review 

At any time after the respondent has been 
served with a temporary cease-and-desist 
order pursuant to subsection (c) of this sec-
tion, the respondent may apply to the Com-
mission to have the order set aside, limited, or 
suspended. If the respondent has been served 
with a temporary cease-and-desist order en-
tered without a prior Commission hearing, the 
respondent may, within 10 days after the date 
on which the order was served, request a hear-
ing on such application and the Commission 
shall hold a hearing and render a decision on 
such application at the earliest possible time. 

(2) Judicial review 

Within— 
(A) 10 days after the date the respondent 

was served with a temporary cease-and-de-
sist order entered with a prior Commission 
hearing, or 

(B) 10 days after the Commission renders a 
decision on an application and hearing under 
paragraph (1), with respect to any temporary 
cease-and-desist order entered without a 
prior Commission hearing, 

the respondent may apply to the United States 
district court for the district in which the re-
spondent resides or has its principal place of 
business, or for the District of Columbia, for 
an order setting aside, limiting, or suspending 
the effectiveness or enforcement of the order, 
and the court shall have jurisdiction to enter 
such an order. A respondent served with a 
temporary cease-and-desist order entered 
without a prior Commission hearing may not 
apply to the court except after hearing and de-
cision by the Commission on the respondent’s 
application under paragraph (1) of this sub-
section. 

(3) No automatic stay of temporary order 

The commencement of proceedings under 
paragraph (2) of this subsection shall not, un-
less specifically ordered by the court, operate 
as a stay of the Commission’s order. 

(4) Exclusive review 

Section 78y of this title shall not apply to a 
temporary order entered pursuant to this sec-
tion. 

(e) Authority to enter order requiring account-
ing and disgorgement 

In any cease-and-desist proceeding under sub-
section (a) of this section, the Commission may 

enter an order requiring accounting and dis-
gorgement, including reasonable interest. The 
Commission is authorized to adopt rules, regula-
tions, and orders concerning payments to inves-
tors, rates of interest, periods of accrual, and 
such other matters as it deems appropriate to 
implement this subsection. 

(June 6, 1934, ch. 404, title I, § 21C, as added Pub. 
L. 101–429, title II, § 203, Oct. 15, 1990, 104 Stat. 
939.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

EFFECTIVE DATE 

Section effective Oct. 15, 1990, with provisions relat-

ing to civil penalties and accounting and disgorgement, 

see section 1(c)(1), (2) of Pub. L. 101–429, set out in an 

Effective Date of 1990 Amendment note under section 

77g of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78j–1, 78u, 78w 

of this title. 

§ 78u–4. Private securities litigation 

(a) Private class actions 

(1) In general 

The provisions of this subsection shall apply 
in each private action arising under this chap-
ter that is brought as a plaintiff class action 
pursuant to the Federal Rules of Civil Proce-
dure. 

(2) Certification filed with complaint 

(A) In general 

Each plaintiff seeking to serve as a rep-
resentative party on behalf of a class shall 
provide a sworn certification, which shall be 
personally signed by such plaintiff and filed 
with the complaint, that— 

(i) states that the plaintiff has reviewed 
the complaint and authorized its filing; 

(ii) states that the plaintiff did not pur-
chase the security that is the subject of 
the complaint at the direction of plain-
tiff’s counsel or in order to participate in 
any private action arising under this chap-
ter; 

(iii) states that the plaintiff is willing to 
serve as a representative party on behalf of 
a class, including providing testimony at 
deposition and trial, if necessary; 

(iv) sets forth all of the transactions of 
the plaintiff in the security that is the 
subject of the complaint during the class 
period specified in the complaint; 

(v) identifies any other action under this 
chapter, filed during the 3-year period pre-
ceding the date on which the certification 
is signed by the plaintiff, in which the 
plaintiff has sought to serve as a rep-
resentative party on behalf of a class; and 

(vi) states that the plaintiff will not ac-
cept any payment for serving as a rep-
resentative party on behalf of a class be-
yond the plaintiff’s pro rata share of any 
recovery, except as ordered or approved by 
the court in accordance with paragraph (4). 
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(B) Nonwaiver of attorney-client privilege 

The certification filed pursuant to sub-
paragraph (A) shall not be construed to be a 
waiver of the attorney-client privilege. 

(3) Appointment of lead plaintiff 

(A) Early notice to class members 

(i) In general 

Not later than 20 days after the date on 
which the complaint is filed, the plaintiff 
or plaintiffs shall cause to be published, in 
a widely circulated national business-ori-
ented publication or wire service, a notice 
advising members of the purported plain-
tiff class— 

(I) of the pendency of the action, the 
claims asserted therein, and the pur-
ported class period; and 

(II) that, not later than 60 days after 
the date on which the notice is pub-
lished, any member of the purported 
class may move the court to serve as 
lead plaintiff of the purported class. 

(ii) Multiple actions 

If more than one action on behalf of a 
class asserting substantially the same 
claim or claims arising under this chapter 
is filed, only the plaintiff or plaintiffs in 
the first filed action shall be required to 
cause notice to be published in accordance 
with clause (i). 

(iii) Additional notices may be required 
under Federal rules 

Notice required under clause (i) shall be 
in addition to any notice required pursu-
ant to the Federal Rules of Civil Proce-
dure. 

(B) Appointment of lead plaintiff 

(i) In general 

Not later than 90 days after the date on 
which a notice is published under subpara-
graph (A)(i), the court shall consider any 
motion made by a purported class member 
in response to the notice, including any 
motion by a class member who is not indi-
vidually named as a plaintiff in the com-
plaint or complaints, and shall appoint as 
lead plaintiff the member or members of 
the purported plaintiff class that the court 
determines to be most capable of ade-
quately representing the interests of class 
members (hereafter in this paragraph re-
ferred to as the ‘‘most adequate plaintiff’’) 
in accordance with this subparagraph. 

(ii) Consolidated actions 

If more than one action on behalf of a 
class asserting substantially the same 
claim or claims arising under this chapter 
has been filed, and any party has sought to 
consolidate those actions for pretrial pur-
poses or for trial, the court shall not make 
the determination required by clause (i) 
until after the decision on the motion to 
consolidate is rendered. As soon as prac-
ticable after such decision is rendered, the 
court shall appoint the most adequate 
plaintiff as lead plaintiff for the consoli-

dated actions in accordance with this 
paragraph. 

(iii) Rebuttable presumption 

(I) In general 

Subject to subclause (II), for purposes 
of clause (i), the court shall adopt a pre-
sumption that the most adequate plain-
tiff in any private action arising under 
this chapter is the person or group of 
persons that— 

(aa) has either filed the complaint or 
made a motion in response to a notice 
under subparagraph (A)(i); 

(bb) in the determination of the 
court, has the largest financial inter-
est in the relief sought by the class; 
and 

(cc) otherwise satisfies the require-
ments of Rule 23 of the Federal Rules 
of Civil Procedure. 

(II) Rebuttal evidence 

The presumption described in sub-
clause (I) may be rebutted only upon 
proof by a member of the purported 
plaintiff class that the presumptively 
most adequate plaintiff— 

(aa) will not fairly and adequately 
protect the interests of the class; or 

(bb) is subject to unique defenses 
that render such plaintiff incapable of 
adequately representing the class. 

(iv) Discovery 

For purposes of this subparagraph, dis-
covery relating to whether a member or 
members of the purported plaintiff class is 
the most adequate plaintiff may be con-
ducted by a plaintiff only if the plaintiff 
first demonstrates a reasonable basis for a 
finding that the presumptively most ade-
quate plaintiff is incapable of adequately 
representing the class. 

(v) Selection of lead counsel 

The most adequate plaintiff shall, sub-
ject to the approval of the court, select 
and retain counsel to represent the class. 

(vi) Restrictions on professional plaintiffs 

Except as the court may otherwise per-
mit, consistent with the purposes of this 
section, a person may be a lead plaintiff, 
or an officer, director, or fiduciary of a 
lead plaintiff, in no more than 5 securities 
class actions brought as plaintiff class ac-
tions pursuant to the Federal Rules of 
Civil Procedure during any 3-year period. 

(4) Recovery by plaintiffs 

The share of any final judgment or of any 
settlement that is awarded to a representative 
party serving on behalf of a class shall be 
equal, on a per share basis, to the portion of 
the final judgment or settlement awarded to 
all other members of the class. Nothing in this 
paragraph shall be construed to limit the 
award of reasonable costs and expenses (in-
cluding lost wages) directly relating to the 
representation of the class to any representa-
tive party serving on behalf of a class. 
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(5) Restrictions on settlements under seal 

The terms and provisions of any settlement 
agreement of a class action shall not be filed 
under seal, except that on motion of any party 
to the settlement, the court may order filing 
under seal for those portions of a settlement 
agreement as to which good cause is shown for 
such filing under seal. For purposes of this 
paragraph, good cause shall exist only if publi-
cation of a term or provision of a settlement 
agreement would cause direct and substantial 
harm to any party. 

(6) Restrictions on payment of attorneys’ fees 
and expenses 

Total attorneys’ fees and expenses awarded 
by the court to counsel for the plaintiff class 
shall not exceed a reasonable percentage of 
the amount of any damages and prejudgment 
interest actually paid to the class. 

(7) Disclosure of settlement terms to class 
members 

Any proposed or final settlement agreement 
that is published or otherwise disseminated to 
the class shall include each of the following 
statements, along with a cover page summa-
rizing the information contained in such 
statements: 

(A) Statement of plaintiff recovery 

The amount of the settlement proposed to 
be distributed to the parties to the action, 
determined in the aggregate and on an aver-
age per share basis. 

(B) Statement of potential outcome of case 

(i) Agreement on amount of damages 

If the settling parties agree on the aver-
age amount of damages per share that 
would be recoverable if the plaintiff pre-
vailed on each claim alleged under this 
chapter, a statement concerning the aver-
age amount of such potential damages per 
share. 

(ii) Disagreement on amount of damages 

If the parties do not agree on the average 
amount of damages per share that would 
be recoverable if the plaintiff prevailed on 
each claim alleged under this chapter, a 
statement from each settling party con-
cerning the issue or issues on which the 
parties disagree. 

(iii) Inadmissibility for certain purposes 

A statement made in accordance with 
clause (i) or (ii) concerning the amount of 
damages shall not be admissible in any 
Federal or State judicial action or admin-
istrative proceeding, other than an action 
or proceeding arising out of such state-
ment. 

(C) Statement of attorneys’ fees or costs 
sought 

If any of the settling parties or their coun-
sel intend to apply to the court for an award 
of attorneys’ fees or costs from any fund es-
tablished as part of the settlement, a state-
ment indicating which parties or counsel in-
tend to make such an application, the 
amount of fees and costs that will be sought 

(including the amount of such fees and costs 
determined on an average per share basis), 
and a brief explanation supporting the fees 
and costs sought. Such information shall be 
clearly summarized on the cover page of any 
notice to a party of any proposed or final 
settlement agreement. 

(D) Identification of lawyers’ representatives 

The name, telephone number, and address 
of one or more representatives of counsel for 
the plaintiff class who will be reasonably 
available to answer questions from class 
members concerning any matter contained 
in any notice of settlement published or 
otherwise disseminated to the class. 

(E) Reasons for settlement 

A brief statement explaining the reasons 
why the parties are proposing the settle-
ment. 

(F) Other information 

Such other information as may be required 
by the court. 

(8) Security for payment of costs in class ac-
tions 

In any private action arising under this 
chapter that is certified as a class action pur-
suant to the Federal Rules of Civil Procedure, 
the court may require an undertaking from 
the attorneys for the plaintiff class, the plain-
tiff class, or both, or from the attorneys for 
the defendant, the defendant, or both, in such 
proportions and at such times as the court de-
termines are just and equitable, for the pay-
ment of fees and expenses that may be award-
ed under this subsection. 

(9) Attorney conflict of interest 

If a plaintiff class is represented by an attor-
ney who directly owns or otherwise has a ben-
eficial interest in the securities that are the 
subject of the litigation, the court shall make 
a determination of whether such ownership or 
other interest constitutes a conflict of inter-
est sufficient to disqualify the attorney from 
representing the plaintiff class. 

(b) Requirements for securities fraud actions 

(1) Misleading statements and omissions 

In any private action arising under this 
chapter in which the plaintiff alleges that the 
defendant— 

(A) made an untrue statement of a mate-
rial fact; or 

(B) omitted to state a material fact nec-
essary in order to make the statements 
made, in the light of the circumstances in 
which they were made, not misleading; 

the complaint shall specify each statement al-
leged to have been misleading, the reason or 
reasons why the statement is misleading, and, 
if an allegation regarding the statement or 
omission is made on information and belief, 
the complaint shall state with particularity 
all facts on which that belief is formed. 

(2) Required state of mind 

In any private action arising under this 
chapter in which the plaintiff may recover 
money damages only on proof that the defend-
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ant acted with a particular state of mind, the 
complaint shall, with respect to each act or 
omission alleged to violate this chapter, state 
with particularity facts giving rise to a strong 
inference that the defendant acted with the re-
quired state of mind. 

(3) Motion to dismiss; stay of discovery 

(A) Dismissal for failure to meet pleading re-
quirements 

In any private action arising under this 
chapter, the court shall, on the motion of 
any defendant, dismiss the complaint if the 
requirements of paragraphs (1) and (2) are 
not met. 

(B) Stay of discovery 

In any private action arising under this 
chapter, all discovery and other proceedings 
shall be stayed during the pendency of any 
motion to dismiss, unless the court finds 
upon the motion of any party that particu-
larized discovery is necessary to preserve 
evidence or to prevent undue prejudice to 
that party. 

(C) Preservation of evidence 

(i) In general 

During the pendency of any stay of dis-
covery pursuant to this paragraph, unless 
otherwise ordered by the court, any party 
to the action with actual notice of the al-
legations contained in the complaint shall 
treat all documents, data compilations (in-
cluding electronically recorded or stored 
data), and tangible objects that are in the 
custody or control of such person and that 
are relevant to the allegations, as if they 
were the subject of a continuing request 
for production of documents from an op-
posing party under the Federal Rules of 
Civil Procedure. 

(ii) Sanction for willful violation 

A party aggrieved by the willful failure 
of an opposing party to comply with clause 
(i) may apply to the court for an order 
awarding appropriate sanctions. 

(D) Circumvention of stay of discovery 

Upon a proper showing, a court may stay 
discovery proceedings in any private action 
in a State court, as necessary in aid of its ju-
risdiction, or to protect or effectuate its 
judgments, in an action subject to a stay of 
discovery pursuant to this paragraph. 

(4) Loss causation 

In any private action arising under this 
chapter, the plaintiff shall have the burden of 
proving that the act or omission of the defend-
ant alleged to violate this chapter caused the 
loss for which the plaintiff seeks to recover 
damages. 

(c) Sanctions for abusive litigation 

(1) Mandatory review by court 

In any private action arising under this 
chapter, upon final adjudication of the action, 
the court shall include in the record specific 
findings regarding compliance by each party 
and each attorney representing any party with 

each requirement of Rule 11(b) of the Federal 
Rules of Civil Procedure as to any complaint, 
responsive pleading, or dispositive motion. 

(2) Mandatory sanctions 

If the court makes a finding under paragraph 
(1) that a party or attorney violated any re-
quirement of Rule 11(b) of the Federal Rules of 
Civil Procedure as to any complaint, respon-
sive pleading, or dispositive motion, the court 
shall impose sanctions on such party or attor-
ney in accordance with Rule 11 of the Federal 
Rules of Civil Procedure. Prior to making a 
finding that any party or attorney has vio-
lated Rule 11 of the Federal Rules of Civil Pro-
cedure, the court shall give such party or at-
torney notice and an opportunity to respond. 

(3) Presumption in favor of attorneys’ fees and 
costs 

(A) In general 

Subject to subparagraphs (B) and (C), for 
purposes of paragraph (2), the court shall 
adopt a presumption that the appropriate 
sanction— 

(i) for failure of any responsive pleading 
or dispositive motion to comply with any 
requirement of Rule 11(b) of the Federal 
Rules of Civil Procedure is an award to the 
opposing party of the reasonable attor-
neys’ fees and other expenses incurred as a 
direct result of the violation; and 

(ii) for substantial failure of any com-
plaint to comply with any requirement of 
Rule 11(b) of the Federal Rules of Civil 
Procedure is an award to the opposing 
party of the reasonable attorneys’ fees and 
other expenses incurred in the action. 

(B) Rebuttal evidence 

The presumption described in subpara-
graph (A) may be rebutted only upon proof 
by the party or attorney against whom sanc-
tions are to be imposed that— 

(i) the award of attorneys’ fees and other 
expenses will impose an unreasonable bur-
den on that party or attorney and would 
be unjust, and the failure to make such an 
award would not impose a greater burden 
on the party in whose favor sanctions are 
to be imposed; or 

(ii) the violation of Rule 11(b) of the Fed-
eral Rules of Civil Procedure was de mini-
mis. 

(C) Sanctions 

If the party or attorney against whom 
sanctions are to be imposed meets its burden 
under subparagraph (B), the court shall 
award the sanctions that the court deems 
appropriate pursuant to Rule 11 of the Fed-
eral Rules of Civil Procedure. 

(d) Defendant’s right to written interrogatories 

In any private action arising under this chap-
ter in which the plaintiff may recover money 
damages, the court shall, when requested by a 
defendant, submit to the jury a written inter-
rogatory on the issue of each such defendant’s 
state of mind at the time the alleged violation 
occurred. 
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1 So in original. Probably should be preceded by ‘‘if,’’. 

(e) Limitation on damages 

(1) In general 

Except as provided in paragraph (2), in any 
private action arising under this chapter in 
which the plaintiff seeks to establish damages 
by reference to the market price of a security, 
the award of damages to the plaintiff shall not 
exceed the difference between the purchase or 
sale price paid or received, as appropriate, by 
the plaintiff for the subject security and the 
mean trading price of that security during the 
90-day period beginning on the date on which 
the information correcting the misstatement 
or omission that is the basis for the action is 
disseminated to the market. 

(2) Exception 

In any private action arising under this 
chapter in which the plaintiff seeks to estab-
lish damages by reference to the market price 
of a security, if the plaintiff sells or repur-
chases the subject security prior to the expira-
tion of the 90-day period described in para-
graph (1), the plaintiff’s damages shall not ex-
ceed the difference between the purchase or 
sale price paid or received, as appropriate, by 
the plaintiff for the security and the mean 
trading price of the security during the period 
beginning immediately after dissemination of 
information correcting the misstatement or 
omission and ending on the date on which the 
plaintiff sells or repurchases the security. 

(3) ‘‘Mean trading price’’ defined 

For purposes of this subsection, the ‘‘mean 
trading price’’ of a security shall be an aver-
age of the daily trading price of that security, 
determined as of the close of the market each 
day during the 90-day period referred to in 
paragraph (1). 

(f) Proportionate liability 

(1) Applicability 

Nothing in this subsection shall be con-
strued to create, affect, or in any manner 
modify, the standard for liability associated 
with any action arising under the securities 
laws. 

(2) Liability for damages 

(A) Joint and several liability 

Any covered person against whom a final 
judgment is entered in a private action shall 
be liable for damages jointly and severally 
only if the trier of fact specifically deter-
mines that such covered person knowingly 
committed a violation of the securities laws. 

(B) Proportionate liability 

(i) In general 

Except as provided in subparagraph (A), 
a covered person against whom a final 
judgment is entered in a private action 
shall be liable solely for the portion of the 
judgment that corresponds to the percent-
age of responsibility of that covered per-
son, as determined under paragraph (3). 

(ii) Recovery by and costs of covered per-
son 

In any case in which a contractual rela-
tionship permits, a covered person that 

prevails in any private action may recover 
the attorney’s fees and costs of that cov-
ered person in connection with the action. 

(3) Determination of responsibility 

(A) In general 

In any private action, the court shall in-
struct the jury to answer special interrog-
atories, or if there is no jury, shall make 
findings, with respect to each covered person 
and each of the other persons claimed by any 
of the parties to have caused or contributed 
to the loss incurred by the plaintiff, includ-
ing persons who have entered into settle-
ments with the plaintiff or plaintiffs, con-
cerning— 

(i) whether such person violated the se-
curities laws; 

(ii) the percentage of responsibility of 
such person, measured as a percentage of 
the total fault of all persons who caused or 
contributed to the loss incurred by the 
plaintiff; and 

(iii) whether such person knowingly 
committed a violation of the securities 
laws. 

(B) Contents of special interrogatories or 
findings 

The responses to interrogatories, or find-
ings, as appropriate, under subparagraph (A) 
shall specify the total amount of damages 
that the plaintiff is entitled to recover and 
the percentage of responsibility of each cov-
ered person found to have caused or contrib-
uted to the loss incurred by the plaintiff or 
plaintiffs. 

(C) Factors for consideration 

In determining the percentage of respon-
sibility under this paragraph, the trier of 
fact shall consider— 

(i) the nature of the conduct of each cov-
ered person found to have caused or con-
tributed to the loss incurred by the plain-
tiff or plaintiffs; and 

(ii) the nature and extent of the causal 
relationship between the conduct of each 
such person and the damages incurred by 
the plaintiff or plaintiffs. 

(4) Uncollectible share 

(A) In general 

Notwithstanding paragraph (2)(B), upon 1 
motion made not later than 6 months after 
a final judgment is entered in any private 
action, the court determines that all or part 
of the share of the judgment of the covered 
person is not collectible against that cov-
ered person, and is also not collectible 
against a covered person described in para-
graph (2)(A), each covered person described 
in paragraph (2)(B) shall be liable for the un-
collectible share as follows: 

(i) Percentage of net worth 

Each covered person shall be jointly and 
severally liable for the uncollectible share 
if the plaintiff establishes that— 

(I) the plaintiff is an individual whose 
recoverable damages under the final 
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judgment are equal to more than 10 per-
cent of the net worth of the plaintiff; and 

(II) the net worth of the plaintiff is 
equal to less than $200,000. 

(ii) Other plaintiffs 

With respect to any plaintiff not de-
scribed in subclauses (I) and (II) of clause 
(i), each covered person shall be liable for 
the uncollectible share in proportion to 
the percentage of responsibility of that 
covered person, except that the total li-
ability of a covered person under this 
clause may not exceed 50 percent of the 
proportionate share of that covered per-
son, as determined under paragraph (3)(B). 

(iii) Net worth 

For purposes of this subparagraph, net 
worth shall be determined as of the date 
immediately preceding the date of the pur-
chase or sale (as applicable) by the plain-
tiff of the security that is the subject of 
the action, and shall be equal to the fair 
market value of assets, minus liabilities, 
including the net value of the investments 
of the plaintiff in real and personal prop-
erty (including personal residences). 

(B) Overall limit 

In no case shall the total payments re-
quired pursuant to subparagraph (A) exceed 
the amount of the uncollectible share. 

(C) Covered persons subject to contribution 

A covered person against whom judgment 
is not collectible shall be subject to con-
tribution and to any continuing liability to 
the plaintiff on the judgment. 

(5) Right of contribution 

To the extent that a covered person is re-
quired to make an additional payment pursu-
ant to paragraph (4), that covered person may 
recover contribution— 

(A) from the covered person originally lia-
ble to make the payment; 

(B) from any covered person liable jointly 
and severally pursuant to paragraph (2)(A); 

(C) from any covered person held propor-
tionately liable pursuant to this paragraph 
who is liable to make the same payment and 
has paid less than his or her proportionate 
share of that payment; or 

(D) from any other person responsible for 
the conduct giving rise to the payment that 
would have been liable to make the same 
payment. 

(6) Nondisclosure to jury 

The standard for allocation of damages 
under paragraphs (2) and (3) and the procedure 
for reallocation of uncollectible shares under 
paragraph (4) shall not be disclosed to mem-
bers of the jury. 

(7) Settlement discharge 

(A) In general 

A covered person who settles any private 
action at any time before final verdict or 
judgment shall be discharged from all claims 
for contribution brought by other persons. 
Upon entry of the settlement by the court, 

the court shall enter a bar order constitut-
ing the final discharge of all obligations to 
the plaintiff of the settling covered person 
arising out of the action. The order shall bar 
all future claims for contribution arising out 
of the action— 

(i) by any person against the settling 
covered person; and 

(ii) by the settling covered person 
against any person, other than a person 
whose liability has been extinguished by 
the settlement of the settling covered per-
son. 

(B) Reduction 

If a covered person enters into a settle-
ment with the plaintiff prior to final verdict 
or judgment, the verdict or judgment shall 
be reduced by the greater of— 

(i) an amount that corresponds to the 
percentage of responsibility of that cov-
ered person; or 

(ii) the amount paid to the plaintiff by 
that covered person. 

(8) Contribution 

A covered person who becomes jointly and 
severally liable for damages in any private ac-
tion may recover contribution from any other 
person who, if joined in the original action, 
would have been liable for the same damages. 
A claim for contribution shall be determined 
based on the percentage of responsibility of 
the claimant and of each person against whom 
a claim for contribution is made. 

(9) Statute of limitations for contribution 

In any private action determining liability, 
an action for contribution shall be brought not 
later than 6 months after the entry of a final, 
nonappealable judgment in the action, except 
that an action for contribution brought by a 
covered person who was required to make an 
additional payment pursuant to paragraph (4) 
may be brought not later than 6 months after 
the date on which such payment was made. 

(10) Definitions 

For purposes of this subsection— 
(A) a covered person ‘‘knowingly commits 

a violation of the securities laws’’— 
(i) with respect to an action that is based 

on an untrue statement of material fact or 
omission of a material fact necessary to 
make the statement not misleading, if— 

(I) that covered person makes an un-
true statement of a material fact, with 
actual knowledge that the representa-
tion is false, or omits to state a fact nec-
essary in order to make the statement 
made not misleading, with actual knowl-
edge that, as a result of the omission, 
one of the material representations of 
the covered person is false; and 

(II) persons are likely to reasonably 
rely on that misrepresentation or omis-
sion; and 

(ii) with respect to an action that is 
based on any conduct that is not described 
in clause (i), if that covered person en-
gages in that conduct with actual knowl-
edge of the facts and circumstances that 
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make the conduct of that covered person a 
violation of the securities laws; 

(B) reckless conduct by a covered person 
shall not be construed to constitute a know-
ing commission of a violation of the securi-
ties laws by that covered person; 

(C) the term ‘‘covered person’’ means— 
(i) a defendant in any private action 

arising under this chapter; or 
(ii) a defendant in any private action 

arising under section 77k of this title, who 
is an outside director of the issuer of the 
securities that are the subject of the ac-
tion; and 

(D) the term ‘‘outside director’’ shall have 
the meaning given such term by rule or reg-
ulation of the Commission. 

(June 6, 1934, ch. 404, title I, § 21D, as added and 
amended Pub. L. 104–67, title I, § 101(b), title II, 
§ 201(a), Dec. 22, 1995, 109 Stat. 743, 758; Pub. L. 
105–353, title I, § 101(b)(2), title III, § 301(b)(13), 
Nov. 3, 1998, 112 Stat. 3233, 3236.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this title’’. See References in Text note set out under 

section 78a of this title. 

The Federal Rules of Civil Procedure, referred to in 

subsecs. (a)(1), (3)(A)(iii), (B)(iii)(I)(cc), (vi), (8), 

(b)(3)(C)(i), and (c), are set out in the Appendix to Title 

28, Judiciary and Judicial Procedure. 

AMENDMENTS 

1998—Subsec. (b)(3)(D). Pub. L. 105–353, § 101(b)(2), 

added subpar. (D). 

Subsecs. (f), (g). Pub. L. 105–353, § 301(b)(13)(B), redes-

ignated subsec. (g) as (f). 

Subsec. (g)(2)(B)(i). Pub. L. 105–353, § 301(b)(13)(A), sub-

stituted ‘‘subparagraph (A)’’ for ‘‘paragraph (1)’’. 

1995—Subsec. (g). Pub. L. 104–67, § 201(a), added subsec. 

(g). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 101(b)(2) of Pub. L. 105–353 not 

to affect or apply to any action commenced before and 

pending on Nov. 3, 1998, see section 101(c) of Pub. L. 

105–353, set out as a note under section 77p of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–67 not to affect or apply 

to any private action arising under securities laws 

commenced before and pending on Dec. 22, 1995, see sec-

tion 202 of Pub. L. 104–67, set out as a note under sec-

tion 77k of this title. 

EFFECTIVE DATE 

This section not to affect or apply to any private ac-

tion arising under this chapter or title I of the Securi-

ties Act of 1933 (15 U.S.C. 77a et seq.), commenced be-

fore and pending on Dec. 22, 1995, see section 108 of Pub. 

L. 104–67, set out as an Effective Date of 1995 Amend-

ment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section to be deemed to create or ratify 

any implied right of action, or to prevent Commission, 

by rule or regulation, from restricting or otherwise reg-

ulating private actions under this chapter, see section 

203 of Pub. L. 104–67, set out as a note under section 

78j–1 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 77k of this title. 

§ 78u–5. Application of safe harbor for forward- 
looking statements 

(a) Applicability 

This section shall apply only to a forward- 
looking statement made by— 

(1) an issuer that, at the time that the state-
ment is made, is subject to the reporting re-
quirements of section 78m(a) of this title or 
section 78o(d) of this title; 

(2) a person acting on behalf of such issuer; 
(3) an outside reviewer retained by such is-

suer making a statement on behalf of such is-
suer; or 

(4) an underwriter, with respect to informa-
tion provided by such issuer or information 
derived from information provided by such is-
suer. 

(b) Exclusions 

Except to the extent otherwise specifically 
provided by rule, regulation, or order of the 
Commission, this section shall not apply to a 
forward-looking statement— 

(1) that is made with respect to the business 
or operations of the issuer, if the issuer— 

(A) during the 3-year period preceding the 
date on which the statement was first 
made— 

(i) was convicted of any felony or mis-
demeanor described in clauses (i) through 
(iv) of section 78o(b)(4)(B) of this title; or 

(ii) has been made the subject of a judi-
cial or administrative decree or order aris-
ing out of a governmental action that— 

(I) prohibits future violations of the 
antifraud provisions of the securities 
laws; 

(II) requires that the issuer cease and 
desist from violating the antifraud pro-
visions of the securities laws; or 

(III) determines that the issuer vio-
lated the antifraud provisions of the se-
curities laws; 

(B) makes the forward-looking statement 
in connection with an offering of securities 
by a blank check company; 

(C) issues penny stock; 
(D) makes the forward-looking statement 

in connection with a rollup transaction; or 
(E) makes the forward-looking statement 

in connection with a going private trans-
action; or 

(2) that is— 
(A) included in a financial statement pre-

pared in accordance with generally accepted 
accounting principles; 

(B) contained in a registration statement 
of, or otherwise issued by, an investment 
company; 

(C) made in connection with a tender offer; 
(D) made in connection with an initial 

public offering; 
(E) made in connection with an offering 

by, or relating to the operations of, a part-
nership, limited liability company, or a di-
rect participation investment program; or 

(F) made in a disclosure of beneficial own-
ership in a report required to be filed with 
the Commission pursuant to section 78m(d) 
of this title. 
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1 So in original. The semicolon probably should be a comma. 

(c) Safe harbor 

(1) In general 

Except as provided in subsection (b) of this 
section, in any private action arising under 
this chapter that is based on an untrue state-
ment of a material fact or omission of a mate-
rial fact necessary to make the statement not 
misleading, a person referred to in subsection 
(a) of this section shall not be liable with re-
spect to any forward-looking statement, 
whether written or oral, if and to the extent 
that— 

(A) the forward-looking statement is— 
(i) identified as a forward-looking state-

ment, and is accompanied by meaningful 
cautionary statements identifying impor-
tant factors that could cause actual re-
sults to differ materially from those in the 
forward-looking statement; or 

(ii) immaterial; or 

(B) the plaintiff fails to prove that the for-
ward-looking statement— 

(i) if made by a natural person, was made 
with actual knowledge by that person that 
the statement was false or misleading; or 

(ii) if made by a business entity; 1 was— 
(I) made by or with the approval of an 

executive officer of that entity; and 
(II) made or approved by such officer 

with actual knowledge by that officer 
that the statement was false or mislead-
ing. 

(2) Oral forward-looking statements 

In the case of an oral forward-looking state-
ment made by an issuer that is subject to the 
reporting requirements of section 78m(a) of 
this title or section 78o(d) of this title, or by 
a person acting on behalf of such issuer, the 
requirement set forth in paragraph (1)(A) shall 
be deemed to be satisfied— 

(A) if the oral forward-looking statement 
is accompanied by a cautionary statement— 

(i) that the particular oral statement is 
a forward-looking statement; and 

(ii) that the actual results might differ 
materially from those projected in the for-
ward-looking statement; and 

(B) if— 
(i) the oral forward-looking statement is 

accompanied by an oral statement that ad-
ditional information concerning factors 
that could cause actual results to materi-
ally differ from those in the forward-look-
ing statement is contained in a readily 
available written document, or portion 
thereof; 

(ii) the accompanying oral statement re-
ferred to in clause (i) identifies the docu-
ment, or portion thereof, that contains the 
additional information about those factors 
relating to the forward-looking statement; 
and 

(iii) the information contained in that 
written document is a cautionary state-
ment that satisfies the standard estab-
lished in paragraph (1)(A). 

(3) Availability 

Any document filed with the Commission or 
generally disseminated shall be deemed to be 
readily available for purposes of paragraph (2). 

(4) Effect on other safe harbors 

The exemption provided for in paragraph (1) 
shall be in addition to any exemption that the 
Commission may establish by rule or regula-
tion under subsection (g) of this section. 

(d) Duty to update 

Nothing in this section shall impose upon any 
person a duty to update a forward-looking state-
ment. 

(e) Dispositive motion 

On any motion to dismiss based upon sub-
section (c)(1) of this section, the court shall con-
sider any statement cited in the complaint and 
any cautionary statement accompanying the 
forward-looking statement, which are not sub-
ject to material dispute, cited by the defendant. 

(f) Stay pending decision on motion 

In any private action arising under this chap-
ter, the court shall stay discovery (other than 
discovery that is specifically directed to the ap-
plicability of the exemption provided for in this 
section) during the pendency of any motion by a 
defendant for summary judgment that is based 
on the grounds that— 

(1) the statement or omission upon which 
the complaint is based is a forward-looking 
statement within the meaning of this section; 
and 

(2) the exemption provided for in this section 
precludes a claim for relief. 

(g) Exemption authority 

In addition to the exemptions provided for in 
this section, the Commission may, by rule or 
regulation, provide exemptions from or under 
any provision of this chapter, including with re-
spect to liability that is based on a statement or 
that is based on projections or other forward- 
looking information, if and to the extent that 
any such exemption is consistent with the pub-
lic interest and the protection of investors, as 
determined by the Commission. 

(h) Effect on other authority of Commission 

Nothing in this section limits, either expressly 
or by implication, the authority of the Commis-
sion to exercise similar authority or to adopt 
similar rules and regulations with respect to 
forward-looking statements under any other 
statute under which the Commission exercises 
rulemaking authority. 

(i) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Forward-looking statement 

The term ‘‘forward-looking statement’’ 
means— 

(A) a statement containing a projection of 
revenues, income (including income loss), 
earnings (including earnings loss) per share, 
capital expenditures, dividends, capital 
structure, or other financial items; 

(B) a statement of the plans and objectives 
of management for future operations, in-
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cluding plans or objectives relating to the 
products or services of the issuer; 

(C) a statement of future economic per-
formance, including any such statement 
contained in a discussion and analysis of fi-
nancial condition by the management or in 
the results of operations included pursuant 
to the rules and regulations of the Commis-
sion; 

(D) any statement of the assumptions un-
derlying or relating to any statement de-
scribed in subparagraph (A), (B), or (C); 

(E) any report issued by an outside re-
viewer retained by an issuer, to the extent 
that the report assesses a forward-looking 
statement made by the issuer; or 

(F) a statement containing a projection or 
estimate of such other items as may be spec-
ified by rule or regulation of the Commis-
sion. 

(2) Investment company 

The term ‘‘investment company’’ has the 
same meaning as in section 80a–3(a) of this 
title. 

(3) Going private transaction 

The term ‘‘going private transaction’’ has 
the meaning given that term under the rules 
or regulations of the Commission issued pur-
suant to section 78m(e) of this title. 

(4) Person acting on behalf of an issuer 

The term ‘‘person acting on behalf of an is-
suer’’ means any officer, director, or employee 
of such issuer. 

(5) Other terms 

The terms ‘‘blank check company’’, ‘‘rollup 
transaction’’, ‘‘partnership’’, ‘‘limited liability 
company’’, ‘‘executive officer of an entity’’ 
and ‘‘direct participation investment pro-
gram’’, have the meanings given those terms 
by rule or regulation of the Commission. 

(June 6, 1934, ch. 404, title I, § 21E, as added Pub. 
L. 104–67, title I, § 102(b), Dec. 22, 1995, 109 Stat. 
753.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (c)(1), (f), and (g), 

was in the original ‘‘this title’’. See References in Text 

note set out under section 78a of this title. 

EFFECTIVE DATE 

This section not to affect or apply to any private ac-

tion arising under this chapter or title I of the Securi-

ties Act of 1933 (15 U.S.C. 77a et seq.), commenced be-

fore and pending on Dec. 22, 1995, see section 108 of Pub. 

L. 104–67, set out as an Effective Date of 1995 Amend-

ment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section to be deemed to create or ratify 

any implied right of action, or to prevent Commission, 

by rule or regulation, from restricting or otherwise reg-

ulating private actions under this chapter, see section 

203 of Pub. L. 104–67, set out as a note under section 

78j–1 of this title. 

§ 78v. Hearings by Commission 

Hearings may be public and may be held be-
fore the Commission, any member or members 
thereof, or any officer or officers of the Commis-

sion designated by it, and appropriate records 
thereof shall be kept. 

(June 6, 1934, ch. 404, title I, § 22, 48 Stat. 901.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 78w. Rules, regulations, and orders; annual re-
ports 

(a) Power to make rules and regulations; consid-
erations; public disclosure 

(1) The Commission, the Board of Governors of 
the Federal Reserve System, and the other agen-
cies enumerated in section 78c(a)(34) of this title 
shall each have power to make such rules and 
regulations as may be necessary or appropriate 
to implement the provisions of this chapter for 
which they are responsible or for the execution 
of the functions vested in them by this chapter, 
and may for such purposes classify persons, se-
curities, transactions, statements, applications, 
reports, and other matters within their respec-
tive jurisdictions, and prescribe greater, lesser, 
or different requirements for different classes 
thereof. No provision of this chapter imposing 
any liability shall apply to any act done or 
omitted in good faith in conformity with a rule, 
regulation, or order of the Commission, the 
Board of Governors of the Federal Reserve Sys-
tem, other agency enumerated in section 
78c(a)(34) of this title, or any self-regulatory or-
ganization, notwithstanding that such rule, reg-
ulation, or order may thereafter be amended or 
rescinded or determined by judicial or other au-
thority to be invalid for any reason. 

(2) The Commission and the Secretary of the 
Treasury, in making rules and regulations pur-
suant to any provisions of this chapter, shall 
consider among other matters the impact any 
such rule or regulation would have on competi-
tion. The Commission and the Secretary of the 
Treasury shall not adopt any such rule or regu-
lation which would impose a burden on competi-
tion not necessary or appropriate in furtherance 
of the purposes of this chapter. The Commission 
and the Secretary of the Treasury shall include 
in the statement of basis and purpose incor-
porated in any rule or regulation adopted under 
this chapter, the reasons for the Commission’s 
or the Secretary’s determination that any bur-
den on competition imposed by such rule or reg-
ulation is necessary or appropriate in further-
ance of the purposes of this chapter. 

(3) The Commission and the Secretary, in 
making rules and regulations pursuant to any 
provision of this chapter, considering any appli-
cation for registration in accordance with sec-
tion 78s(a) of this title, or reviewing any pro-
posed rule change of a self-regulatory organiza-
tion in accordance with section 78s(b) of this 
title, shall keep in a public file and make avail-
able for copying all written statements filed 
with the Commission and the Secretary and all 
written communications between the Commis-
sion or the Secretary and any person relating to 
the proposed rule, regulation, application, or 
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proposed rule change: Provided, however, That 
the Commission and the Secretary shall not be 
required to keep in a public file or make avail-
able for copying any such statement or commu-
nication which it may withhold from the public 
in accordance with the provisions of section 552 
of title 5. 

(b) Omitted 

(c) Procedure for adjudication 

The Commission, by rule, shall prescribe the 
procedure applicable to every case pursuant to 
this chapter of adjudication (as defined in sec-
tion 551 of title 5) not required to be determined 
on the record after notice and opportunity for 
hearing. Such rules shall, as a minimum, pro-
vide that prompt notice shall be given of any ad-
verse action or final disposition and that such 
notice and the entry of any order shall be ac-
companied by a statement of written reasons. 

(d) Cease-and-desist procedures 

Within 1 year after October 15, 1990, the Com-
mission shall establish regulations providing for 
the expeditious conduct of hearings and render-
ing of decisions under section 78u–3 of this title, 
section 77h–1 of this title, section 80a–9(f) of this 
title, and section 80b–3(k) of this title. 

(June 6, 1934, ch. 404, title I, § 23, 48 Stat. 901; 
Aug. 23, 1935, ch. 614, § 203(a), 49 Stat. 704; May 27, 
1936, ch. 462, § 8, 49 Stat. 1379; Pub. L. 88–467, § 10, 
Aug. 20, 1964, 78 Stat. 580; Pub. L. 94–29, § 18, June 
4, 1975, 89 Stat. 155; Pub. L. 99–571, title I, § 102(j), 
Oct. 28, 1986, 100 Stat. 3220; Pub. L. 100–181, title 
III, §§ 324, 325, Dec. 4, 1987, 101 Stat. 1259; Pub. L. 
101–429, title II, § 204, Oct. 15, 1990, 104 Stat. 940; 
Pub. L. 103–202, title I, § 107, Dec. 17, 1993, 107 
Stat. 2351.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) and (c), was 

in the original ‘‘this title’’. See References in Text note 

set out under section 78a of this title. 

CODIFICATION 

Subsection (b), which required the Commission, the 

Board of Governors of the Federal Reserve System, and 

other agencies enumerated in section 78c(a)(34) of this 

title, to each make an annual report to Congress on its 

work for the preceding year, and to include certain 

specified information in the reports, terminated, effec-

tive May 15, 2000, pursuant to section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance. See, also, pages 143, 167, 

172, and 190 of House Document No. 103–7. 

AMENDMENTS 

1993—Subsec. (b)(4)(C) to (K). Pub. L. 103–202, § 107, re-

designated subpars. (E) to (G) and (I) to (K) as (C) to (E) 

and (F) to (H), respectively, added a new subpar. (I), 

and struck out former subpars. (C), (D), and (H). Prior 

to amendment, subpars. (C), (D), and (H) read as fol-

lows: 

‘‘(C) beginning in 1975 and ending in 1980, informa-

tion, data, and recommendations with respect to the 

development of a national system for the prompt and 

accurate clearance and settlement of securities trans-

actions, including a summary of the regulatory activi-

ties, operational capabilities, financial resources, and 

plans of self-regulatory organizations and registered 

transfer agents with respect thereto; 

‘‘(D) beginning in 1975 and ending in 1980, a descrip-

tion of the steps taken, and an evaluation of the 

progress made, toward the establishment of a national 

market system, and recommendations for further legis-

lation it considers advisable with respect to such sys-

tem; 

‘‘(H) beginning in 1975 and ending in 1980, a descrip-

tion of the effect the absence of any schedule or fixed 

rates of commissions, allowances, discounts, or other 

fees to be charged by members for effecting trans-

actions on a national securities exchange is having on 

the maintenance of fair and orderly markets and the 

development of a national market system for securi-

ties;’’. 

1990—Subsec. (d). Pub. L. 101–429 added subsec. (d). 

1987—Subsec. (a)(1). Pub. L. 100–181, § 324(1), inserted 

‘‘or’’ before ‘‘any self-regulatory organization’’ in last 

sentence. 

Subsec. (a)(3). Pub. L. 100–181, § 324(2), inserted 

‘‘shall’’ after ‘‘section 78s(b) of this title,’’. 

Subsec. (b)(4)(F). Pub. L. 100–181, § 325, substituted 

‘‘the’’ for ‘‘The’’. 

1986—Subsec. (a)(2). Pub. L. 99–571, § 102(j)(1), (2), in-

serted ‘‘and the Secretary of the Treasury’’ in three 

places and ‘‘or the Secretary’s’’ in one place. 

Subsec. (a)(3). Pub. L. 99–571, § 102(j)(3), (4), inserted 

‘‘and the Secretary’’ in three places and ‘‘or the Sec-

retary’’ in one place. 

1975—Subsec. (a). Pub. L. 94–29 designated existing 

provisions as par. (1), inserted references to other agen-

cies enumerated in section 78c(a)(34) of this title, regu-

lations appropriate to implement the provisions of this 

chapter for which the agencies are responsible, the 

classification of persons, transactions, statements, ap-

plications, and reports, the prescribing of greater, less-

er, or different requirements for different classifica-

tions, and the non-liability of self-regulatory organiza-

tion, and added pars. (2) and (3). 

Subsec. (b). Pub. L. 94–29 designated existing provi-

sions as par. (1), substituted ‘‘The Commission, the 

Board of Governors of the Federal Reserve System, and 

the other agencies enumerated in section 78c(a)(34) of 

this title, shall each make an annual report to the Con-

gress on its work for the preceding year, and shall in-

clude in each such report whatever information, data, 

and recommendations for further legislation it consid-

ers advisable with regard to matters within its respec-

tive jurisdiction under this chapter’’ for ‘‘The Commis-

sion and the Board of Governors of the Federal Reserve 

System, respectively, shall include in their annual re-

ports to Congress such information, data, and recom-

mendation for further legislation as they may deem ad-

visable with regard to matters within their respective 

jurisdictions under this chapter. The Commission shall 

include in its annual reports to the Congress for the fis-

cal years ended on June 30 of 1965, 1966, and 1967 infor-

mation, data, and recommendations specifically related 

to the operation of the amendments to this chapter 

made by the Securities Acts Amendments of 1964’’, and 

added pars. (2) to (4). 

Subsec. (c). Pub. L. 94–29 added subsec. (c). 

1964—Subsec. (b). Pub. L. 88–467 required the Commis-

sion in its annual reports to Congress for fiscal years 

ending June 30, 1965, 1966, and 1967, to furnish informa-

tion, data, and recommendations specifically related to 

the operations of the amendments to the Securities Ex-

change Act of 1934 made by the Securities Act Amend-

ments of 1964. 

1936—Subsec. (a). Act May 27, 1936, inserted second 

sentence. 

CHANGE OF NAME 

Section 203(a) of act Aug. 23, 1935, substituted ‘‘Board 

of Governors of the Federal Reserve System’’ for ‘‘Fed-

eral Reserve Board’’. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 
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EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

CONSTRUCTION OF 1993 AMENDMENT 

Amendment by Pub. L. 103–202 not to be construed to 

govern initial issuance of any public debt obligation or 

to grant any authority to (or extend any authority of) 

the Securities and Exchange Commission, any appro-

priate regulatory agency, or a self-regulatory organiza-

tion to prescribe any procedure, term, or condition of 

such initial issuance, to promulgate any rule or regula-

tion governing such initial issuance, or to otherwise 

regulate in any manner such initial issuance, see sec-

tion 111 of Pub. L. 103–202, set out as a note under sec-

tion 78o–5 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78q–2 of 

this title. 

§ 78x. Public availability of information 

(a) ‘‘Records’’ defined 

For purposes of section 552 of title 5 the term 
‘‘records’’ includes all applications, statements, 
reports, contracts, correspondence, notices, and 
other documents filed with or otherwise ob-
tained by the Commission pursuant to this chap-
ter or otherwise. 

(b) Disclosure or personal use 

It shall be unlawful for any member, officer, 
or employee of the Commission to disclose to 
any person other than a member, officer, or em-
ployee of the Commission, or to use for personal 
benefit, any information contained in any appli-
cation, statement, report, contract, correspond-
ence, notice, or other document filed with or 
otherwise obtained by the Commission (1) in 
contravention of the rules and regulations of the 
Commission under section 552 of title 5, or (2) in 
circumstances where the Commission has deter-
mined pursuant to such rules to accord con-
fidential treatment to such information. 

(c) Confidential disclosures 

The Commission may, in its discretion and 
upon a showing that such information is needed, 
provide all ‘‘records’’ (as defined in subsection 
(a) of this section) and other information in its 
possession to such persons, both domestic and 
foreign, as the Commission by rule deems appro-
priate if the person receiving such records or in-
formation provides such assurances of confiden-
tiality as the Commission deems appropriate. 

(d) Records obtained from foreign securities au-
thorities 

Except as provided in subsection (e) of this 
section, the Commission shall not be compelled 
to disclose records obtained from a foreign secu-
rities authority if (1) the foreign securities au-
thority has in good faith determined and rep-
resented to the Commission that public disclo-
sure of such records would violate the laws ap-
plicable to that foreign securities authority, and 
(2) the Commission obtains such records pursu-
ant to (A) such procedure as the Commission 
may authorize for use in connection with the ad-
ministration or enforcement of the securities 
laws, or (B) a memorandum of understanding. 
For purposes of section 552 of title 5, this sub-
section shall be considered a statute described 
in subsection (b)(3)(B) of such section 552. 

(e) Savings provision 

Nothing in this section shall— 
(1) alter the Commission’s responsibilities 

under the Right to Financial Privacy Act (12 
U.S.C. 3401 et seq.), as limited by section 
78u(h) of this title, with respect to transfers of 
records covered by such statutes, or 

(2) authorize the Commission to withhold in-
formation from the Congress or prevent the 
Commission from complying with an order of 
a court of the United States in an action com-
menced by the United States or the Commis-
sion. 

(June 6, 1934, ch. 404, title I, § 24, 48 Stat. 901; 
Aug. 23, 1935, ch. 614, § 203(a), 49 Stat. 704; Pub. L. 
94–29, § 19, June 4, 1975, 89 Stat. 158; Pub. L. 
101–550, title II, § 202(a), Nov. 15, 1990, 104 Stat. 
2715.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

The Right to Financial Privacy Act, referred to in 

subsec. (e)(1), probably means the Right to Financial 

Privacy Act of 1978, title XI of Pub. L. 95–630, Nov. 10, 

1978, 92 Stat. 3697, as amended, which is classified gen-

erally to chapter 35 (§ 3401 et seq.) of Title 12, Banks and 

Banking. For complete classification of this Act to the 

Code, see Short Title note set out under section 3401 of 

Title 12 and Tables. 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–550, § 202(a)(1), struck 

out at end ‘‘Nothing in this subsection shall authorize 

the Commission to withhold information from the Con-

gress.’’ 

Subsecs. (c) to (e). Pub. L. 101–550, § 202(a)(2), added 

subsecs. (c) to (e). 

1975—Subsec. (a). Pub. L. 94–29 substituted ‘‘For pur-

poses of section 552 of title 5, the term ‘records’ in-

cludes all applications, statements, reports, contracts, 

correspondence, notices, and other documents filed 

with or otherwise obtained by the Commission pursu-

ant to this chapter or otherwise’’ for ‘‘Nothing in this 

chapter shall be construed to require, or to authorize 

the Commission to require, the revealing of trade se-

crets or processes in any application, report, or docu-

ment filed with the Commission under this chapter’’. 

Subsecs. (b), (c). Pub. L. 94–29 redesignated subsec. (c) 

as (b) and substituted ‘‘application, statement, report, 

contract, correspondence, notice, or other document 

filed with or otherwise obtained by the Commission (1) 

in contravention of the rules and regulations of the 

Commission under section 552 of title 5, or (2) in cir-
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cumstances where the Commission has determined pur-

suant to such rules to accord confidential treatment 

for such information. Nothing in this subsection shall 

authorize the Commission to withhold information 

from Congress’’ for ‘‘application, report, or document 

filed with the Commission which is not made available 

to the public pursuant to subsection (b) of this section: 

Provided, That the Commission may make available to 

the Board of Governors of the Federal Reserve System 

any information requested by the Board for the purpose 

of enabling it to perform its duties under this chapter’’. 

Former subsec. (b), providing for written objection to 

public disclosure of information, was struck out. 

CHANGE OF NAME 

Section 203(a) of act Aug. 23, 1935, substituted ‘‘Board 

of Governors of the Federal Reserve System’’ for ‘‘Fed-

eral Reserve Board’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78q, 80a–44, 

80b–10 of this title. 

§ 78y. Court review of orders and rules 

(a) Final Commission orders; persons aggrieved; 
petition; record; findings; affirmance, modi-
fication, enforcement, or setting aside of or-
ders; remand to adduce additional evidence 

(1) A person aggrieved by a final order of the 
Commission entered pursuant to this chapter 
may obtain review of the order in the United 
States Court of Appeals for the circuit in which 
he resides or has his principal place of business, 
or for the District of Columbia Circuit, by filing 
in such court, within sixty days after the entry 
of the order, a written petition requesting that 
the order be modified or set aside in whole or in 
part. 

(2) A copy of the petition shall be transmitted 
forthwith by the clerk of the court to a member 
of the Commission or an officer designated by 
the Commission for that purpose. Thereupon the 
Commission shall file in the court the record on 
which the order complained of is entered, as pro-
vided in section 2112 of title 28 and the Federal 
Rules of Appellate Procedure. 

(3) On the filing of the petition, the court has 
jurisdiction, which becomes exclusive on the fil-
ing of the record, to affirm or modify and en-
force or to set aside the order in whole or in 
part. 

(4) The findings of the Commission as to the 
facts, if supported by substantial evidence, are 
conclusive. 

(5) If either party applies to the court for leave 
to adduce additional evidence and shows to the 
satisfaction of the court that the additional evi-
dence is material and that there was reasonable 
ground for failure to adduce it before the Com-
mission, the court may remand the case to the 
Commission for further proceedings, in whatever 

manner and on whatever conditions the court 
considers appropriate. If the case is remanded to 
the Commission, it shall file in the court a sup-
plemental record containing any new evidence, 
any further or modified findings, and any new 
order. 

(b) Commission rules; persons adversely affected; 
petition; record; affirmance, enforcement, or 
setting aside of rules; findings; transfer of 
proceedings 

(1) A person adversely affected by a rule of the 
Commission promulgated pursuant to section 
78f, 78i(h)(2), 78k, 78k–1, 78o(c)(5) or (6), 78o–3, 78q, 
78q–1, or 78s of this title may obtain review of 
this rule in the United States Court of Appeals 
for the circuit in which he resides or has his 
principal place of business or for the District of 
Columbia Circuit, by filing in such court, within 
sixty days after the promulgation of the rule, a 
written petition requesting that the rule be set 
aside. 

(2) A copy of the petition shall be transmitted 
forthwith by the clerk of the court to a member 
of the Commission or an officer designated for 
that purpose. Thereupon, the Commission shall 
file in the court the rule under review and any 
documents referred to therein, the Commission’s 
notice of proposed rulemaking and any docu-
ments referred to therein, all written submis-
sions and the transcript of any oral presen-
tations in the rulemaking, factual information 
not included in the foregoing that was consid-
ered by the Commission in the promulgation of 
the rule or proffered by the Commission as per-
tinent to the rule, the report of any advisory 
committee received or considered by the Com-
mission in the rulemaking, and any other mate-
rials prescribed by the court. 

(3) On the filing of the petition, the court has 
jurisdiction, which becomes exclusive on the fil-
ing of the materials set forth in paragraph (2) of 
this subsection, to affirm and enforce or to set 
aside the rule. 

(4) The findings of the Commission as to the 
facts identified by the Commission as the basis, 
in whole or in part, of the rule, if supported by 
substantial evidence, are conclusive. The court 
shall affirm and enforce the rule unless the 
Commission’s action in promulgating the rule is 
found to be arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with 
law; contrary to constitutional right, power, 
privilege, or immunity; in excess of statutory 
jurisdiction, authority, or limitations, or short 
of statutory right; or without observance of pro-
cedure required by law. 

(5) If proceedings have been instituted under 
this subsection in two or more courts of appeals 
with respect to the same rule, the Commission 
shall file the materials set forth in paragraph (2) 
of this subsection in that court in which a pro-
ceeding was first instituted. The other courts 
shall thereupon transfer all such proceedings to 
the court in which the materials have been filed. 
For the convenience of the parties in the inter-
est of justice that court may thereafter transfer 
all the proceedings to any other court of ap-
peals. 
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(c) Objections not urged before Commission; stay 
of orders and rules; transfer of enforcement 
or review proceedings 

(1) No objection to an order or rule of the 
Commission, for which review is sought under 
this section, may be considered by the court un-
less it was urged before the Commission or there 
was reasonable ground for failure to do so. 

(2) The filing of a petition under this section 
does not operate as a stay of the Commission’s 
order or rule. Until the court’s jurisdiction be-
comes exclusive, the Commission may stay its 
order or rule pending judicial review if it finds 
that justice so requires. After the filing of a pe-
tition under this section, the court, on whatever 
conditions may be required and to the extent 
necessary to prevent irreparable injury, may 
issue all necessary and appropriate process to 
stay the order or rule or to preserve status or 
rights pending its review; but (notwithstanding 
section 705 of title 5) no such process may be is-
sued by the court before the filing of the record 
or the materials set forth in subsection (b)(2) of 
this section unless: (A) the Commission has de-
nied a stay or failed to grant requested relief, 
(B) a reasonable period has expired since the fil-
ing of an application for a stay without a deci-
sion by the Commission, or (C) there was reason-
able ground for failure to apply to the Commis-
sion. 

(3) When the same order or rule is the subject 
of one or more petitions for review filed under 
this section and an action for enforcement filed 
in a district court of the United States under 
section 78u(d) or (e) of this title, that court in 
which the petition or the action is first filed has 
jurisdiction with respect to the order or rule to 
the exclusion of any other court, and thereupon 
all such proceedings shall be transferred to that 
court; but, for the convenience of the parties in 
the interest of justice, that court may there-
after transfer all the proceedings to any other 
court of appeals or district court of the United 
States, whether or not a petition for review or 
an action for enforcement was originally filed in 
the transferee court. The scope of review by a 
district court under section 78u(d) or (e) of this 
title is in all cases the same as by a court of ap-
peals under this section. 

(d) Other appropriate regulatory agencies 

(1) For purposes of the preceding subsections 
of this section, the term ‘‘Commission’’ includes 
the agencies enumerated in section 78c(a)(34) of 
this title insofar as such agencies are acting 
pursuant to this chapter and the Secretary of 
the Treasury insofar as he is acting pursuant to 
section 78o–5 of this title. 

(2) For purposes of subsection (a)(4) of this sec-
tion and section 706 of title 5, an order of the 
Commission pursuant to section 78s(a) of this 
title denying registration to a clearing agency 
for which the Commission is not the appropriate 
regulatory agency or pursuant to section 78s(b) 
of this title disapproving a proposed rule change 
by such a clearing agency shall be deemed to be 
an order of the appropriate regulatory agency 
for such clearing agency insofar as such order 
was entered by reason of a determination by 
such appropriate regulatory agency pursuant to 
section 78s(a)(2)(C) or 78s(b)(4)(C) of this title 

that such registration or proposed rule change 
would be inconsistent with the safeguarding of 
securities or funds. 

(June 6, 1934, ch. 404, title I, § 25, 48 Stat. 901; 
June 7, 1934, ch. 426, 48 Stat. 926; June 25, 1948, 
ch. 646, § 32(a), 62 Stat. 991; May 24, 1949, ch. 139, 
§ 127, 63 Stat. 107; Pub. L. 85–791, § 10, Aug. 28, 
1958, 72 Stat. 945; Pub. L. 94–29, § 20, June 4, 1975, 
89 Stat. 158; Pub. L. 99–571, title I, § 102(k), Oct. 
28, 1986, 100 Stat. 3220; Pub. L. 101–432, § 6(b), Oct. 
16, 1990, 104 Stat. 975.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(1) and (d)(1), 

was in the original ‘‘this title’’. See References in Text 

note set out under section 78a of this title. 

The Federal Rules of Appellate Procedure, referred to 

in subsec. (a)(2), are set out in the Appendix to Title 28, 

Judiciary and Judicial Procedure. 

AMENDMENTS 

1990—Subsec. (b)(1). Pub. L. 101–432 inserted 

‘‘78i(h)(2),’’ after ‘‘section 78f,’’. 

1986—Subsec. (d)(1). Pub. L. 99–571 inserted ‘‘and the 

Secretary of the Treasury insofar as he is acting pursu-

ant to section 78o–5 of this title’’. 

1975—Subsec. (a). Pub. L. 94–29 revised existing provi-

sions into five numbered paragraphs. 

Subsec. (b). Pub. L. 94–29 substituted provisions per-

mitting persons adversely affected by any rule promul-

gated by the Commission pursuant to sections 78f, 78k, 

78k–1, 78o(c)(5) or (6), 78o–3, 78q, 78q–1, or 78s of this title 

to obtain direct review in an appropriate Court of Ap-

peals for provisions that commencement of proceedings 

under subsec. (a) shall not, unless specifically ordered 

by the court, operate as a stay of the Commission’s 

order. 

Subsecs. (c), (d). Pub. L. 94–29 added subsecs. (c) and 

(d). 

1958—Subsec. (a). Pub. L. 85–791, in second sentence, 

substituted ‘‘transmitted by the clerk of the court to’’ 

for ‘‘served upon’’, struck out ‘‘certify and’’ before ‘‘file 

in the court’’, struck out ‘‘a transcript of’’ after ‘‘file 

in the court’’, and inserted ‘‘as provided in section 2112 

of title 28’’, and, in third sentence, substituted ‘‘peti-

tion’’ for ‘‘transcript’’, and ‘‘jurisdiction, which upon 

the filing of the record shall be exclusive’’ for ‘‘exclu-

sive jurisdiction’’. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’. 

Act June 7, 1934, substituted ‘‘United States Court of 

Appeals for the District of Columbia’’ for ‘‘Court of Ap-

peals for District of Columbia’’. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78f, 78l, 78o, 78s, 

78u–3, 78ccc of this title. 
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§ 78z. Unlawful representations 

No action or failure to act by the Commission 
or the Board of Governors of the Federal Re-
serve System, in the administration of this 
chapter shall be construed to mean that the par-
ticular authority has in any way passed upon 
the merits of, or given approval to, any security 
or any transaction or transactions therein, nor 
shall such action or failure to act with regard to 
any statement or report filed with or examined 
by such authority pursuant to this chapter or 
rules and regulations thereunder, be deemed a 
finding by such authority that such statement 
or report is true and accurate on its face or that 
it is not false or misleading. It shall be unlawful 
to make, or cause to be made, to any prospec-
tive purchaser or seller of a security any rep-
resentation that any such action or failure to 
act by any such authority is to be so construed 
or has such effect. 

(June 6, 1934, ch. 404, title I, § 26, 48 Stat. 902; 
Pub. L. 105–353, title III, § 301(b)(5), Nov. 3, 1998, 
112 Stat. 3236.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this title’’. See References in Text note set out under 

section 78a of this title. 

AMENDMENTS 

1998—Pub. L. 105–353 substituted ‘‘Board of Governors 

of the Federal Reserve System’’ for ‘‘Federal Reserve 

Board’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 78aa. Jurisdiction of offenses and suits 

The district courts of the United States and 
the United States courts of any Territory or 
other place subject to the jurisdiction of the 
United States shall have exclusive jurisdiction 
of violations of this chapter or the rules and reg-
ulations thereunder, and of all suits in equity 
and actions at law brought to enforce any liabil-
ity or duty created by this chapter or the rules 
and regulations thereunder. Any criminal pro-
ceeding may be brought in the district wherein 
any act or transaction constituting the viola-
tion occurred. Any suit or action to enforce any 
liability or duty created by this chapter or rules 
and regulations thereunder, or to enjoin any 
violation of such chapter or rules and regula-
tions, may be brought in any such district or in 
the district wherein the defendant is found or is 
an inhabitant or transacts business, and process 
in such cases may be served in any other district 
of which the defendant is an inhabitant or wher-
ever the defendant may be found. Judgments 
and decrees so rendered shall be subject to re-
view as provided in sections 1254, 1291, 1292, and 
1294 of title 28. No costs shall be assessed for or 
against the Commission in any proceeding under 
this chapter brought by or against it in the Su-
preme Court or such other courts. 

(June 6, 1934, ch. 404, title I, § 27, 48 Stat. 902; 
June 25, 1936, ch. 804, 49 Stat. 1921; June 25, 1948, 

ch. 646, § 32(b), 62 Stat. 991; May 24, 1949, ch. 139, 
§ 127, 63 Stat. 107; Pub. L. 100–181, title III, § 326, 
Dec. 4, 1987, 101 Stat. 1259.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this title’’. See References in Text note set out under 

section 78a of this title. 

CODIFICATION 

As originally enacted section contained references to 

the Supreme Court of the District of Columbia. Act 

June 25, 1936, substituted ‘‘the district court of the 

United States for the District of Columbia’’ for ‘‘the 

Supreme Court of the District of Columbia’’, and act 

June 25, 1948, as amended by act May 24, 1949, sub-

stituted ‘‘United States District Court for the District 

of Columbia’’ for ‘‘district court of the United States 

for the District of Columbia’’. Pub. L. 100–181 struck 

out reference to the United States District Court for 

the District of Columbia. Previously, such words had 

been editorially eliminated as superfluous in view of 

section 132(a) of Title 28, Judiciary and Judicial Proce-

dure, which provides that ‘‘There shall be in each judi-

cial district a district court which shall be a court of 

record known as the United States District Court for 

the district’’, and section 88 of Title 28 which provides 

that ‘‘the District of Columbia constitutes one judicial 

district’’. 

AMENDMENTS 

1987—Pub. L. 100–181 struck out ‘‘, the United States 

District Court for the District of Columbia,’’ after ‘‘dis-

trict courts of the United States’’ and substituted ‘‘sec-

tions 1254, 1291, 1292, and 1294 of title 28’’ for ‘‘sections 

128 and 240 of the Judicial Code, as amended (U.S.C., 

title 28, secs. 225 and 347)’’. See Codification note above. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78s, 78u, 78u–1, 

78eee of this title. 

§ 78aa–1. Special provision relating to statute of 
limitations on private causes of action 

(a) Effect on pending causes of action 

The limitation period for any private civil ac-
tion implied under section 78j(b) of this title 
that was commenced on or before June 19, 1991, 
shall be the limitation period provided by the 
laws applicable in the jurisdiction, including 
principles of retroactivity, as such laws existed 
on June 19, 1991. 

(b) Effect on dismissed causes of action 

Any private civil action implied under section 
78j(b) of this title that was commenced on or be-
fore June 19, 1991— 

(1) which was dismissed as time barred sub-
sequent to June 19, 1991, and 

(2) which would have been timely filed under 
the limitation period provided by the laws ap-
plicable in the jurisdiction, including prin-
ciples of retroactivity, as such laws existed on 
June 19, 1991, 

shall be reinstated on motion by the plaintiff 
not later than 60 days after December 19, 1991. 

(June 6, 1934, ch. 404, title I, § 27A, as added Pub. 
L. 102–242, title IV, § 476, Dec. 19, 1991, 105 Stat. 
2387.) 
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§ 78bb. Effect on existing law 

(a) Addition of rights and remedies; recovery of 
actual damages; State securities commissions 

Except as provided in subsection (f) of this sec-

tion, the rights and remedies provided by this 

chapter shall be in addition to any and all other 

rights and remedies that may exist at law or in 

equity; but no person permitted to maintain a 

suit for damages under the provisions of this 

chapter shall recover, through satisfaction of 

judgment in one or more actions, a total 

amount in excess of his actual damages on ac-

count of the act complained of. Except as other-

wise specifically provided in this chapter, noth-

ing in this chapter shall affect the jurisdiction 
of the securities commission (or any agency or 
officer performing like functions) of any State 
over any security or any person insofar as it 
does not conflict with the provisions of this 
chapter or the rules and regulations thereunder. 
No State law which prohibits or regulates the 
making or promoting of wagering or gaming 
contracts, or the operation of ‘‘bucket shops’’ or 
other similar or related activities, shall invali-
date any put, call, straddle, option, privilege, or 
other security subject to this chapter, or apply 
to any activity which is incidental or related to 
the offer, purchase, sale, exercise, settlement, or 
closeout of any such security. No provision of 
State law regarding the offer, sale, or distribu-
tion of securities shall apply to any transaction 
in a security futures product, except that this 
sentence shall not be construed as limiting any 
State antifraud law of general applicability. 

(b) Modification of disciplinary procedures 

Nothing in this chapter shall be construed to 
modify existing law with regard to the binding 
effect (1) on any member of or participant in any 
self-regulatory organization of any action taken 
by the authorities of such organization to settle 
disputes between its members or participants, 
(2) on any municipal securities dealer or munici-
pal securities broker of any action taken pursu-
ant to a procedure established by the Municipal 
Securities Rulemaking Board to settle disputes 
between municipal securities dealers and munic-
ipal securities brokers, or (3) of any action de-
scribed in paragraph (1) or (2) on any person who 
has agreed to be bound thereby. 

(c) Continuing validity of disciplinary sanctions 

The stay, setting aside, or modification pursu-
ant to section 78s(e) of this title of any discipli-
nary sanction imposed by a self-regulatory orga-
nization on a member thereof, person associated 
with a member, or participant therein, shall not 
affect the validity or force of any action taken 
as a result of such sanction by the self-regu-
latory organization prior to such stay, setting 
aside, or modification: Provided, That such ac-
tion is not inconsistent with the provisions of 
this chapter or the rules or regulations there-
under. The rights of any person acting in good 
faith which arise out of any such action shall 
not be affected in any way by such stay, setting 
aside, or modification. 

(d) Physical location of facilities of registered 
clearing agencies or registered transfer 
agents not to subject changes in beneficial or 
record ownership of securities to State or 
local taxes 

No State or political subdivision thereof shall 
impose any tax on any change in beneficial or 
record ownership of securities effected through 
the facilities of a registered clearing agency or 
registered transfer agent or any nominee thereof 
or custodian therefor or upon the delivery or 
transfer of securities to or through or receipt 
from such agency or agent or any nominee 
thereof or custodian therefor, unless such 
change in beneficial or record ownership or such 
transfer or delivery or receipt would otherwise 
be taxable by such State or political subdivision 
if the facilities of such registered clearing agen-
cy, registered transfer agent, or any nominee 
thereof or custodian therefor were not phys-
ically located in the taxing State or political 
subdivision. No State or political subdivision 
thereof shall impose any tax on securities which 
are deposited in or retained by a registered 
clearing agency, registered transfer agent, or 
any nominee thereof or custodian therefor, un-
less such securities would otherwise be taxable 
by such State or political subdivision if the fa-
cilities of such registered clearing agency, reg-
istered transfer agent, or any nominee thereof 
or custodian therefor were not physically lo-
cated in the taxing State or political subdivi-
sion. 

(e) Exchange, broker, and dealer commissions; 
brokerage and research services 

(1) No person using the mails, or any means or 
instrumentality of interstate commerce, in the 
exercise of investment discretion with respect to 
an account shall be deemed to have acted unlaw-
fully or to have breached a fiduciary duty under 
State or Federal law unless expressly provided 
to the contrary by a law enacted by the Con-
gress or any State subsequent to June 4, 1975, 
solely by reason of his having caused the ac-
count to pay a member of an exchange, broker, 
or dealer an amount of commission for effecting 
a securities transaction in excess of the amount 
of commission another member of an exchange, 
broker, or dealer would have charged for effect-
ing that transaction, if such person determined 
in good faith that such amount of commission 
was reasonable in relation to the value of the 
brokerage and research services provided by 
such member, broker, or dealer, viewed in terms 
of either that particular transaction or his over-
all responsibilities with respect to the accounts 
as to which he exercises investment discretion. 
This subsection is exclusive and plenary insofar 
as conduct is covered by the foregoing, unless 
otherwise expressly provided by contract: Pro-

vided, however, That nothing in this subsection 
shall be construed to impair or limit the power 
of the Commission under any other provision of 
this chapter or otherwise. 

(2) A person exercising investment discretion 
with respect to an account shall make such dis-
closure of his policies and practices with respect 
to commissions that will be paid for effecting se-
curities transactions, at such times and in such 
manner, as the appropriate regulatory agency, 
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by rule, may prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors. 

(3) For purposes of this subsection a person 
provides brokerage and research services insofar 
as he— 

(A) furnishes advice, either directly or 
through publications or writings, as to the 
value of securities, the advisability of invest-
ing in, purchasing, or selling securities, and 
the availability of securities or purchasers or 
sellers of securities; 

(B) furnishes analyses and reports concern-
ing issuers, industries, securities, economic 
factors and trends, portfolio strategy, and the 
performance of accounts; or 

(C) effects securities transactions and per-
forms functions incidental thereto (such as 
clearance, settlement, and custody) or re-
quired in connection therewith by rules of the 
Commission or a self-regulatory organization 
of which such person is a member or person as-
sociated with a member or in which such per-
son is a participant. 

(4) The provisions of this subsection shall not 
apply with regard to securities that are security 
futures products. 

(f) Limitations on remedies 

(1) Class action limitations 

No covered class action based upon the stat-
utory or common law of any State or subdivi-
sion thereof may be maintained in any State 
or Federal court by any private party alleg-
ing— 

(A) a misrepresentation or omission of a 
material fact in connection with the pur-
chase or sale of a covered security; or 

(B) that the defendant used or employed 
any manipulative or deceptive device or con-
trivance in connection with the purchase or 
sale of a covered security. 

(2) Removal of covered class actions 

Any covered class action brought in any 
State court involving a covered security, as 
set forth in paragraph (1), shall be removable 
to the Federal district court for the district in 
which the action is pending, and shall be sub-
ject to paragraph (1). 

(3) Preservation of certain actions 

(A) Actions under State law of State of incor-
poration 

(i) Actions preserved 

Notwithstanding paragraph (1) or (2), a 
covered class action described in clause (ii) 
of this subparagraph that is based upon 
the statutory or common law of the State 
in which the issuer is incorporated (in the 
case of a corporation) or organized (in the 
case of any other entity) may be main-
tained in a State or Federal court by a pri-
vate party. 

(ii) Permissible actions 

A covered class action is described in 
this clause if it involves— 

(I) the purchase or sale of securities by 
the issuer or an affiliate of the issuer ex-
clusively from or to holders of equity se-
curities of the issuer; or 

(II) any recommendation, position, or 
other communication with respect to the 
sale of securities of an issuer that— 

(aa) is made by or on behalf of the is-
suer or an affiliate of the issuer to 
holders of equity securities of the is-
suer; and 

(bb) concerns decisions of such eq-
uity holders with respect to voting 
their securities, acting in response to a 
tender or exchange offer, or exercising 
dissenters’ or appraisal rights. 

(B) State actions 

(i) In general 

Notwithstanding any other provision of 
this subsection, nothing in this subsection 
may be construed to preclude a State or 
political subdivision thereof or a State 
pension plan from bringing an action in-
volving a covered security on its own be-
half, or as a member of a class comprised 
solely of other States, political subdivi-
sions, or State pension plans that are 
named plaintiffs, and that have authorized 
participation, in such action. 

(ii) State pension plan defined 

For purposes of this subparagraph, the 
term ‘‘State pension plan’’ means a pen-
sion plan established and maintained for 
its employees by the government of a 
State or political subdivision thereof, or 
by any agency or instrumentality thereof. 

(C) Actions under contractual agreements be-
tween issuers and indenture trustees 

Notwithstanding paragraph (1) or (2), a 
covered class action that seeks to enforce a 
contractual agreement between an issuer 
and an indenture trustee may be maintained 
in a State or Federal court by a party to the 
agreement or a successor to such party. 

(D) Remand of removed actions 

In an action that has been removed from a 
State court pursuant to paragraph (2), if the 
Federal court determines that the action 
may be maintained in State court pursuant 
to this subsection, the Federal court shall 
remand such action to such State court. 

(4) Preservation of State jurisdiction 

The securities commission (or any agency or 
office performing like functions) of any State 
shall retain jurisdiction under the laws of such 
State to investigate and bring enforcement ac-
tions. 

(5) Definitions 

For purposes of this subsection, the follow-
ing definitions shall apply: 

(A) Affiliate of the issuer 

The term ‘‘affiliate of the issuer’’ means a 
person that directly or indirectly, through 
one or more intermediaries, controls or is 
controlled by or is under common control 
with, the issuer. 

(B) Covered class action 

The term ‘‘covered class action’’ means— 
(i) any single lawsuit in which— 
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(I) damages are sought on behalf of 
more than 50 persons or prospective class 
members, and questions of law or fact 
common to those persons or members of 
the prospective class, without reference 
to issues of individualized reliance on an 
alleged misstatement or omission, pre-
dominate over any questions affecting 
only individual persons or members; or 

(II) one or more named parties seek to 
recover damages on a representative 
basis on behalf of themselves and other 
unnamed parties similarly situated, and 
questions of law or fact common to those 
persons or members of the prospective 
class predominate over any questions af-
fecting only individual persons or mem-
bers; or 

(ii) any group of lawsuits filed in or 
pending in the same court and involving 
common questions of law or fact, in 
which— 

(I) damages are sought on behalf of 
more than 50 persons; and 

(II) the lawsuits are joined, consoli-
dated, or otherwise proceed as a single 
action for any purpose. 

(C) Exception for derivative actions 

Notwithstanding subparagraph (B), the 
term ‘‘covered class action’’ does not include 
an exclusively derivative action brought by 
one or more shareholders on behalf of a cor-
poration. 

(D) Counting of certain class members 

For purposes of this paragraph, a corpora-
tion, investment company, pension plan, 
partnership, or other entity, shall be treated 
as one person or prospective class member, 
but only if the entity is not established for 
the purpose of participating in the action. 

(E) Covered security 

The term ‘‘covered security’’ means a se-
curity that satisfies the standards for a cov-
ered security specified in paragraph (1) or (2) 
of section 18(b) of the Securities Act of 1933 
[15 U.S.C. 77r(b)], at the time during which it 
is alleged that the misrepresentation, omis-
sion, or manipulative or deceptive conduct 
occurred, except that such term shall not in-
clude any debt security that is exempt from 
registration under the Securities Act of 1933 
[15 U.S.C. 77a et seq.] pursuant to rules is-
sued by the Commission under section 4(2) of 
that Act [15 U.S.C. 77d(2)]. 

(F) Rule of construction 

Nothing in this paragraph shall be con-
strued to affect the discretion of a State 
court in determining whether actions filed 
in such court should be joined, consolidated, 
or otherwise allowed to proceed as a single 
action. 

(June 6, 1934, ch. 404, title I, § 28, 48 Stat. 903; 
Pub. L. 94–29, § 21, June 4, 1975, 89 Stat. 160; Pub. 
L. 97–303, § 4, Oct. 13, 1982, 96 Stat. 1409; Pub. L. 
100–181, title III, §§ 327–329, Dec. 4, 1987, 101 Stat. 
1259; Pub. L. 104–290, title I, § 103(b), Oct. 11, 1996, 
110 Stat. 3422; Pub. L. 105–353, title I, § 101(b)(1), 

Nov. 3, 1998, 112 Stat. 3230; Pub. L. 106–554, 
§ 1(a)(5) [title II, §§ 203(a)(2), 210], Dec. 21, 2000, 114 
Stat. 2763, 2763A–422, 2763A–436.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) to (c) and (e), 

was in the original ‘‘this title’’. See References in Text 

note set out under section 78a of this title. 

The Securities Act of 1933, referred to in subsec. 

(f)(5)(E), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, 

as amended, which is classified generally to subchapter 

I (§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 210], inserted ‘‘subject to this chapter’’ after ‘‘privi-

lege, or other security’’, substituted ‘‘any such secu-

rity’’ for ‘‘any such instrument, if such instrument is 

traded pursuant to rules and regulations of a self-regu-

latory organization that are filed with the Commission 

pursuant to section 78s(b) of this title’’, and inserted at 

end ‘‘No provision of State law regarding the offer, 

sale, or distribution of securities shall apply to any 

transaction in a security futures product, except that 

this sentence shall not be construed as limiting any 

State antifraud law of general applicability.’’ 

Subsec. (e)(4). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 203(a)(2)], added par. (4). 

1998—Subsec. (a). Pub. L. 105–353, § 101(b)(1)(A), sub-

stituted ‘‘Except as provided in subsection (f) of this 

section, the rights and remedies’’ for ‘‘The rights and 

remedies’’. 

Subsec. (f). Pub. L. 105–353, § 101(b)(1)(B), added sub-

sec. (f). 

1996—Subsec. (a). Pub. L. 104–290 substituted ‘‘Except 

as otherwise specifically provided in this chapter, noth-

ing’’ for ‘‘Nothing’’. 

1987—Subsec. (c). Pub. L. 100–181, § 327, substituted 

‘‘on’’ for ‘‘or’’ after ‘‘self-regulatory organization’’. 

Subsec. (d). Pub. L. 100–181, § 328, substituted ‘‘change 

in beneficial’’ for ‘‘change is beneficial’’. 

Subsec. (e)(1). Pub. L. 100–181, § 329, substituted ‘‘sub-

sequent to the date of enactment of the Securities Acts 

Amendments of 1975’’ for ‘‘subsequent to the date of en-

actment of the Securities Acts Amendments in 1975’’, 

which for purposes of codification was translated as 

‘‘subsequent to June 4, 1975,’’ thus requiring no change 

in text. 

1982—Subsec. (a). Pub. L. 97–303 inserted provision 

that no State law which prohibits or regulates the 

making or promoting of wagering or gaming contracts, 

or the operation of ‘‘bucket shops’’ or other similar or 

related activities, shall invalidate any put, call, strad-

dle, option, privilege, or other security, or apply to any 

activity which is incidental or related to the offer, pur-

chase, sale, exercise, settlement, or closeout of any 

such instrument, if such instrument is traded pursuant 

to rules and regulations of a self-regulatory organiza-

tion that are filed with the Commission pursuant to 

section 78s(b) of this title. 

1975—Subsec. (b). Pub. L. 94–29, § 21(1), struck out pro-

visions that nothing in this chapter be construed to 

modify existing law with regard to the binding effect 

on any member of an exchange of any disciplinary ac-

tion taken by the authorities of an exchange and made 

the remaining provisions applicable to all members of 

and participants in all self-regulatory organizations as 

well as municipal securities professionals. 

Subsecs. (c) to (e). Pub. L. 94–29, § 21(2), added subsecs. 

(c) to (e). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–353 not to affect or apply 

to any action commenced before and pending on Nov. 3, 

1998, see section 101(c) of Pub. L. 105–353, set out as a 

note under section 77p of this title. 
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EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 78cc. Validity of contracts 

(a) Waiver provisions 

Any condition, stipulation, or provision bind-
ing any person to waive compliance with any 
provision of this chapter or of any rule or regu-
lation thereunder, or of any rule of an exchange 
required thereby shall be void. 

(b) Contract provisions in violation of chapter 

Every contract made in violation of any provi-
sion of this chapter or of any rule or regulation 
thereunder, and every contract (including any 
contract for listing a security on an exchange) 
heretofore or hereafter made, the performance 
of which involves the violation of, or the con-
tinuance of any relationship or practice in viola-
tion of, any provision of this chapter or any rule 
or regulation thereunder, shall be void (1) as re-
gards the rights of any person who, in violation 
of any such provision, rule, or regulation, shall 
have made or engaged in the performance of any 
such contract, and (2) as regards the rights of 
any person who, not being a party to such con-
tract, shall have acquired any right thereunder 
with actual knowledge of the facts by reason of 
which the making or performance of such con-
tract was in violation of any such provision, 
rule, or regulation: Provided, (A) That no con-
tract shall be void by reason of this subsection 
because of any violation of any rule or regula-
tion prescribed pursuant to paragraph (3) of sub-
section (c) of section 78o of this title, and (B) 
that no contract shall be deemed to be void by 
reason of this subsection in any action main-
tained in reliance upon this subsection, by any 
person to or for whom any broker or dealer sells, 
or from or for whom any broker or dealer pur-
chases, a security in violation of any rule or reg-
ulation prescribed pursuant to paragraph (1) or 
(2) of subsection (c) of section 78o of this title, 
unless such action is brought within one year 
after the discovery that such sale or purchase 
involves such violation and within three years 
after such violation. The Commission may, in a 
rule or regulation prescribed pursuant to such 
paragraph (2) of such section 78o(c) of this title, 
designate such rule or regulation, or portion 
thereof, as a rule or regulation, or portion there-
of, a contract in violation of which shall not be 
void by reason of this subsection. 

(c) Validity of loans, extensions of credit, and 
creation of liens; actual knowledge of viola-
tion 

Nothing in this chapter shall be construed (1) 
to affect the validity of any loan or extension of 
credit (or any extension or renewal thereof) 
made or of any lien created prior or subsequent 
to the enactment of this chapter, unless at the 
time of the making of such loan or extension of 

credit (or extension or renewal thereof) or the 
creating of such lien, the person making such 
loan or extension of credit (or extension or re-
newal thereof) or acquiring such lien shall have 
actual knowledge of facts by reason of which the 
making of such loan or extension of credit (or 
extension or renewal thereof) or the acquisition 
of such lien is a violation of the provisions of 
this chapter or any rule or regulation there-
under, or (2) to afford a defense to the collection 
of any debt or obligation or the enforcement of 
any lien by any person who shall have acquired 
such debt, obligation, or lien in good faith for 
value and without actual knowledge of the vio-
lation of any provision of this chapter or any 
rule or regulation thereunder affecting the le-
gality of such debt, obligation, or lien. 

(June 6, 1934, ch. 404, title I, § 29, 48 Stat. 903; 
June 25, 1938, ch. 677, § 3, 52 Stat. 1076; Pub. L. 
101–429, title V, § 507, Oct. 15, 1990, 104 Stat. 956.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a), (b), and (c), 

was in the original ‘‘this title’’. See References in Text 

note set out under section 78a of this title. 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–429 substituted in cl. (A) 

‘‘paragraph (3)’’ for ‘‘paragraph (2) or (3)’’ and in cl. (B) 

‘‘paragraph (1) or (2)’’ for ‘‘paragraph (1)’’, and inserted 

at end ‘‘The Commission may, in a rule or regulation 

prescribed pursuant to such paragraph (2) of such sec-

tion 78o(c) of this title, designate such rule or regula-

tion, or portion thereof, as a rule or regulation, or por-

tion thereof, a contract in violation of which shall not 

be void by reason of this subsection.’’ 

1938—Subsec. (b). Act June 25, 1938, inserted proviso. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78o–4 of this 

title. 

§ 78dd. Foreign securities exchanges 

(a) It shall be unlawful for any broker or deal-
er, directly or indirectly, to make use of the 
mails or of any means or instrumentality of 
interstate commerce for the purpose of effecting 
on an exchange not within or subject to the ju-
risdiction of the United States, any transaction 
in any security the issuer of which is a resident 
of, or is organized under the laws of, or has its 
principal place of business in, a place within or 
subject to the jurisdiction of the United States, 
in contravention of such rules and regulations 
as the Commission may prescribe as necessary 
or appropriate in the public interest or for the 
protection of investors or to prevent the evasion 
of this chapter. 

(b) The provisions of this chapter or of any 
rule or regulation thereunder shall not apply to 
any person insofar as he transacts a business in 
securities without the jurisdiction of the United 
States, unless he transacts such business in con-
travention of such rules and regulations as the 
Commission may prescribe as necessary or ap-
propriate to prevent the evasion of this chapter. 
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(June 6, 1934, ch. 404, title I, § 30, 48 Stat. 904.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) and (b), was 

in the original ‘‘this title’’. See References in Text note 

set out under section 78a of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78hh of this 

title. 

§ 78dd–1. Prohibited foreign trade practices by 
issuers 

(a) Prohibition 

It shall be unlawful for any issuer which has a 
class of securities registered pursuant to section 
78l of this title or which is required to file re-
ports under section 78o(d) of this title, or for any 
officer, director, employee, or agent of such is-
suer or any stockholder thereof acting on behalf 
of such issuer, to make use of the mails or any 
means or instrumentality of interstate com-
merce corruptly in furtherance of an offer, pay-
ment, promise to pay, or authorization of the 
payment of any money, or offer, gift, promise to 
give, or authorization of the giving of anything 
of value to— 

(1) any foreign official for purposes of— 
(A)(i) influencing any act or decision of 

such foreign official in his official capacity, 
(ii) inducing such foreign official to do or 
omit to do any act in violation of the lawful 
duty of such official, or (iii) securing any 
improper advantage; or 

(B) inducing such foreign official to use his 
influence with a foreign government or in-
strumentality thereof to affect or influence 
any act or decision of such government or 
instrumentality, 

in order to assist such issuer in obtaining or 
retaining business for or with, or directing 
business to, any person; 

(2) any foreign political party or official 
thereof or any candidate for foreign political 
office for purposes of— 

(A)(i) influencing any act or decision of 
such party, official, or candidate in its or his 
official capacity, (ii) inducing such party, of-
ficial, or candidate to do or omit to do an 
act in violation of the lawful duty of such 
party, official, or candidate, or (iii) securing 
any improper advantage; or 

(B) inducing such party, official, or can-
didate to use its or his influence with a for-
eign government or instrumentality thereof 
to affect or influence any act or decision of 
such government or instrumentality, 

in order to assist such issuer in obtaining or 
retaining business for or with, or directing 
business to, any person; or 

(3) any person, while knowing that all or a 
portion of such money or thing of value will be 
offered, given, or promised, directly or indi-
rectly, to any foreign official, to any foreign 

political party or official thereof, or to any 
candidate for foreign political office, for pur-
poses of— 

(A)(i) influencing any act or decision of 
such foreign official, political party, party 
official, or candidate in his or its official ca-
pacity, (ii) inducing such foreign official, po-
litical party, party official, or candidate to 
do or omit to do any act in violation of the 
lawful duty of such foreign official, political 
party, party official, or candidate, or (iii) se-
curing any improper advantage; or 

(B) inducing such foreign official, political 
party, party official, or candidate to use his 
or its influence with a foreign government 
or instrumentality thereof to affect or influ-
ence any act or decision of such government 
or instrumentality, 

in order to assist such issuer in obtaining or 
retaining business for or with, or directing 
business to, any person. 

(b) Exception for routine governmental action 

Subsections (a) and (g) of this section shall 
not apply to any facilitating or expediting pay-
ment to a foreign official, political party, or 
party official the purpose of which is to expedite 
or to secure the performance of a routine gov-
ernmental action by a foreign official, political 
party, or party official. 

(c) Affirmative defenses 

It shall be an affirmative defense to actions 
under subsection (a) or (g) of this section that— 

(1) the payment, gift, offer, or promise of 
anything of value that was made, was lawful 
under the written laws and regulations of the 
foreign official’s, political party’s, party offi-
cial’s, or candidate’s country; or 

(2) the payment, gift, offer, or promise of 
anything of value that was made, was a rea-
sonable and bona fide expenditure, such as 
travel and lodging expenses, incurred by or on 
behalf of a foreign official, party, party offi-
cial, or candidate and was directly related to— 

(A) the promotion, demonstration, or ex-
planation of products or services; or 

(B) the execution or performance of a con-
tract with a foreign government or agency 
thereof. 

(d) Guidelines by Attorney General 

Not later than one year after August 23, 1988, 
the Attorney General, after consultation with 
the Commission, the Secretary of Commerce, 
the United States Trade Representative, the 
Secretary of State, and the Secretary of the 
Treasury, and after obtaining the views of all in-
terested persons through public notice and com-
ment procedures, shall determine to what extent 
compliance with this section would be enhanced 
and the business community would be assisted 
by further clarification of the preceding provi-
sions of this section and may, based on such de-
termination and to the extent necessary and ap-
propriate, issue— 

(1) guidelines describing specific types of 
conduct, associated with common types of ex-
port sales arrangements and business con-
tracts, which for purposes of the Department 
of Justice’s present enforcement policy, the 
Attorney General determines would be in con-
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formance with the preceding provisions of this 
section; and 

(2) general precautionary procedures which 
issuers may use on a voluntary basis to con-
form their conduct to the Department of Jus-
tice’s present enforcement policy regarding 
the preceding provisions of this section. 

The Attorney General shall issue the guidelines 
and procedures referred to in the preceding sen-
tence in accordance with the provisions of sub-
chapter II of chapter 5 of title 5 and those guide-
lines and procedures shall be subject to the pro-
visions of chapter 7 of that title. 

(e) Opinions of Attorney General 

(1) The Attorney General, after consultation 
with appropriate departments and agencies of 
the United States and after obtaining the views 
of all interested persons through public notice 
and comment procedures, shall establish a pro-
cedure to provide responses to specific inquiries 
by issuers concerning conformance of their con-
duct with the Department of Justice’s present 
enforcement policy regarding the preceding pro-
visions of this section. The Attorney General 
shall, within 30 days after receiving such a re-
quest, issue an opinion in response to that re-
quest. The opinion shall state whether or not 
certain specified prospective conduct would, for 
purposes of the Department of Justice’s present 
enforcement policy, violate the preceding provi-
sions of this section. Additional requests for 
opinions may be filed with the Attorney General 
regarding other specified prospective conduct 
that is beyond the scope of conduct specified in 
previous requests. In any action brought under 
the applicable provisions of this section, there 
shall be a rebuttable presumption that conduct, 
which is specified in a request by an issuer and 
for which the Attorney General has issued an 
opinion that such conduct is in conformity with 
the Department of Justice’s present enforce-
ment policy, is in compliance with the preceding 
provisions of this section. Such a presumption 
may be rebutted by a preponderance of the evi-
dence. In considering the presumption for pur-
poses of this paragraph, a court shall weigh all 
relevant factors, including but not limited to 
whether the information submitted to the At-
torney General was accurate and complete and 
whether it was within the scope of the conduct 
specified in any request received by the Attor-
ney General. The Attorney General shall estab-
lish the procedure required by this paragraph in 
accordance with the provisions of subchapter II 
of chapter 5 of title 5 and that procedure shall be 
subject to the provisions of chapter 7 of that 
title. 

(2) Any document or other material which is 
provided to, received by, or prepared in the De-
partment of Justice or any other department or 
agency of the United States in connection with 
a request by an issuer under the procedure es-
tablished under paragraph (1), shall be exempt 
from disclosure under section 552 of title 5 and 
shall not, except with the consent of the issuer, 
be made publicly available, regardless of wheth-
er the Attorney General responds to such a re-
quest or the issuer withdraws such request be-
fore receiving a response. 

(3) Any issuer who has made a request to the 
Attorney General under paragraph (1) may with-

draw such request prior to the time the Attor-
ney General issues an opinion in response to 
such request. Any request so withdrawn shall 
have no force or effect. 

(4) The Attorney General shall, to the maxi-
mum extent practicable, provide timely guid-
ance concerning the Department of Justice’s 
present enforcement policy with respect to the 
preceding provisions of this section to potential 
exporters and small businesses that are unable 
to obtain specialized counsel on issues pertain-
ing to such provisions. Such guidance shall be 
limited to responses to requests under para-
graph (1) concerning conformity of specified pro-
spective conduct with the Department of Jus-
tice’s present enforcement policy regarding the 
preceding provisions of this section and general 
explanations of compliance responsibilities and 
of potential liabilities under the preceding pro-
visions of this section. 

(f) Definitions 

For purposes of this section: 
(1)(A) The term ‘‘foreign official’’ means any 

officer or employee of a foreign government or 
any department, agency, or instrumentality 
thereof, or of a public international organiza-
tion, or any person acting in an official capac-
ity for or on behalf of any such government or 
department, agency, or instrumentality, or for 
or on behalf of any such public international 
organization. 

(B) For purposes of subparagraph (A), the 
term ‘‘public international organization’’ 
means— 

(i) an organization that is designated by 
Executive order pursuant to section 288 of 
title 22; or 

(ii) any other international organization 
that is designated by the President by Exec-
utive order for the purposes of this section, 
effective as of the date of publication of such 
order in the Federal Register. 

(2)(A) A person’s state of mind is ‘‘knowing’’ 
with respect to conduct, a circumstance, or a 
result if— 

(i) such person is aware that such person is 
engaging in such conduct, that such circum-
stance exists, or that such result is substan-
tially certain to occur; or 

(ii) such person has a firm belief that such 
circumstance exists or that such result is 
substantially certain to occur. 

(B) When knowledge of the existence of a 
particular circumstance is required for an of-
fense, such knowledge is established if a per-
son is aware of a high probability of the exist-
ence of such circumstance, unless the person 
actually believes that such circumstance does 
not exist. 

(3)(A) The term ‘‘routine governmental ac-
tion’’ means only an action which is ordinarily 
and commonly performed by a foreign official 
in— 

(i) obtaining permits, licenses, or other of-
ficial documents to qualify a person to do 
business in a foreign country; 

(ii) processing governmental papers, such 
as visas and work orders; 

(iii) providing police protection, mail pick- 
up and delivery, or scheduling inspections 
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associated with contract performance or in-
spections related to transit of goods across 
country; 

(iv) providing phone service, power and 
water supply, loading and unloading cargo, 
or protecting perishable products or com-
modities from deterioration; or 

(v) actions of a similar nature. 

(B) The term ‘‘routine governmental action’’ 
does not include any decision by a foreign offi-
cial whether, or on what terms, to award new 
business to or to continue business with a par-
ticular party, or any action taken by a foreign 
official involved in the decisionmaking proc-
ess to encourage a decision to award new busi-
ness to or continue business with a particular 
party. 

(g) Alternative jurisdiction 

(1) It shall also be unlawful for any issuer or-
ganized under the laws of the United States, or 
a State, territory, possession, or commonwealth 
of the United States or a political subdivision 
thereof and which has a class of securities reg-
istered pursuant to section 78l of this title or 
which is required to file reports under section 
78o(d) of this title, or for any United States per-
son that is an officer, director, employee, or 
agent of such issuer or a stockholder thereof 
acting on behalf of such issuer, to corruptly do 
any act outside the United States in furtherance 
of an offer, payment, promise to pay, or author-
ization of the payment of any money, or offer, 
gift, promise to give, or authorization of the giv-
ing of anything of value to any of the persons or 
entities set forth in paragraphs (1), (2), and (3) of 
subsection (a) of this section for the purposes 
set forth therein, irrespective of whether such 
issuer or such officer, director, employee, agent, 
or stockholder makes use of the mails or any 
means or instrumentality of interstate com-
merce in furtherance of such offer, gift, pay-
ment, promise, or authorization. 

(2) As used in this subsection, the term 
‘‘United States person’’ means a national of the 
United States (as defined in section 1101 of title 
8) or any corporation, partnership, association, 
joint-stock company, business trust, unincor-
porated organization, or sole proprietorship or-
ganized under the laws of the United States or 
any State, territory, possession, or common-
wealth of the United States, or any political 
subdivision thereof. 

(June 6, 1934, ch. 404, title I, § 30A, as added Pub. 
L. 95–213, title I, § 103(a), Dec. 19, 1977, 91 Stat. 
1495; amended Pub. L. 100–418, title V, § 5003(a), 
Aug. 23, 1988, 102 Stat. 1415; Pub. L. 105–366, 
§ 2(a)–(c), Nov. 10, 1998, 112 Stat. 3302, 3303.) 

AMENDMENTS 

1998—Subsec. (a)(1)(A). Pub. L. 105–366, § 2(a)(1), 

amended subpar. (A) generally. Prior to amendment, 

subpar. (A) read as follows: 
‘‘(A)(i) influencing any act or decision of such foreign 

official in his official capacity, or (ii) inducing such 

foreign official to do or omit to do any act in violation 

of the lawful duty of such official, or’’. 
Subsec. (a)(2)(A). Pub. L. 105–366, § 2(a)(2), amended 

subpar. (A) generally. Prior to amendment, subpar. (A) 

read as follows: 
‘‘(A)(i) influencing any act or decision of such party, 

official, or candidate in its or his official capacity, or 

(ii) inducing such party, official, or candidate to do or 

omit to do an act in violation of the lawful duty of such 

party, official, or candidate,’’. 
Subsec. (a)(3)(A). Pub. L. 105–366, § 2(a)(3), amended 

subpar. (A) generally. Prior to amendment, subpar. (A) 

read as follows: 
‘‘(A)(i) influencing any act or decision of such foreign 

official, political party, party official, or candidate in 

his or its official capacity, or (ii) inducing such foreign 

official, political party, party official, or candidate to 

do or omit to do any act in violation of the lawful duty 

of such foreign official, political party, party official, 

or candidate, or’’. 
Subsec. (b). Pub. L. 105–366, § 2(c)(2), substituted ‘‘Sub-

sections (a) and (g)’’ for ‘‘Subsection (a)’’. 
Subsec. (c). Pub. L. 105–366, § 2(c)(3), substituted ‘‘sub-

section (a) or (g)’’ for ‘‘subsection (a)’’. 
Subsec. (f)(1). Pub. L. 105–366, § 2(b), amended par. (1) 

generally. Prior to amendment, par. (1) read as follows: 

‘‘The term ‘foreign official’ means any officer or em-

ployee of a foreign government or any department, 

agency, or instrumentality thereof, or any person act-

ing in an official capacity for or on behalf of any such 

government or department, agency, or instrumental-

ity.’’ 
Subsec. (g). Pub. L. 105–366, § 2(c)(1), added subsec. (g). 
1988—Pub. L. 100–418 substituted ‘‘Prohibited foreign 

trade’’ for ‘‘Foreign corrupt’’ in section catchline and 

amended text generally, revising and restating provi-

sions of subsec. (a) relating to prohibitions, adding sub-

secs. (b) to (e), and redesignating provisions of subsec. 

(b) relating to definitions as subsec. (f) and amending 

those provisions generally. 

TREATMENT OF INTERNATIONAL ORGANIZATIONS 

PROVIDING COMMERCIAL COMMUNICATIONS SERVICES 

Pub. L. 105–366, § 5, Nov. 10, 1998, 112 Stat. 3309, pro-

vided that: 
‘‘(a) DEFINITION.—For purposes of this section: 

‘‘(1) INTERNATIONAL ORGANIZATION PROVIDING COM-

MERCIAL COMMUNICATIONS SERVICES.—The term ‘inter-

national organization providing commercial commu-

nications services’ means— 
‘‘(A) the International Telecommunications Sat-

ellite Organization established pursuant to the 

Agreement Relating to the International Tele-

communications Satellite Organization; and 
‘‘(B) the International Mobile Satellite Organiza-

tion established pursuant to the Convention on the 

International Maritime Satellite Organization. 
‘‘(2) PRO-COMPETITIVE PRIVATIZATION.—The term 

‘pro-competitive privatization’ means a privatization 

that the President determines to be consistent with 

the United States policy of obtaining full and open 

competition to such organizations (or their succes-

sors), and nondiscriminatory market access, in the 

provision of satellite services. 
‘‘(b) TREATMENT AS PUBLIC INTERNATIONAL ORGANIZA-

TIONS.— 
‘‘(1) TREATMENT.—An international organization 

providing commercial communications services shall 

be treated as a public international organization for 

purposes of section 30A of the Securities Exchange 

Act of 1934 (15 U.S.C. 78dd–1) and sections 104 and 104A 

of the Foreign Corrupt Practices Act of 1977 (15 U.S.C. 

78dd–2 [and 78dd–3]) until such time as the President 

certifies to the Committee on Commerce [now Com-

mittee on Energy and Commerce] of the House of 

Representatives and the Committees on Banking, 

Housing and Urban Affairs and Commerce, Science, 

and Transportation that such international organiza-

tion providing commercial communications services 

has achieved a pro-competitive privatization. 
‘‘(2) LIMITATION ON EFFECT OF TREATMENT.—The re-

quirement for a certification under paragraph (1), and 

any certification made under such paragraph, shall 

not be construed to affect the administration by the 

Federal Communications Commission of the Commu-

nications Act of 1934 [47 U.S.C. 151 et seq.] in author-

izing the provision of services to, from, or within the 
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United States over space segment of the inter-

national satellite organizations, or the privatized af-

filiates or successors thereof. 
‘‘(c) EXTENSION OF LEGAL PROCESS.— 

‘‘(1) IN GENERAL.—Except as required by inter-

national agreements to which the United States is a 

party, an international organization providing com-

mercial communications services, its officials and 

employees, and its records shall not be accorded im-

munity from suit or legal process for any act or omis-

sion taken in connection with such organization’s ca-

pacity as a provider, directly or indirectly, of com-

mercial telecommunications services to, from, or 

within the United States. 
‘‘(2) NO EFFECT ON PERSONAL LIABILITY.—Paragraph 

(1) shall not affect any immunity from personal li-

ability of any individual who is an official or em-

ployee of an international organization providing 

commercial communications services. 
‘‘(3) EFFECTIVE DATE.—This subsection shall take 

effect on May 1, 1999. 
‘‘(d) ELIMINATION OR LIMITATION OF EXCEPTIONS.— 

‘‘(1) ACTION REQUIRED.—The President shall, in a 

manner that is consistent with requirements in inter-

national agreements to which the United States is a 

party, expeditiously take all appropriate actions nec-

essary to eliminate or to reduce substantially all 

privileges and immunities that are accorded to an 

international organization described in subparagraph 

(A) or (B) of subsection (a)(1), its officials, its employ-

ees, or its records, and that are not eliminated pursu-

ant to subsection (c). 
‘‘(2) DESIGNATION OF AGREEMENTS.—The President 

shall designate which agreements constitute inter-

national agreements to which the United States is a 

party for purposes of this section. 
‘‘(e) PRESERVATION OF LAW ENFORCEMENT AND INTEL-

LIGENCE FUNCTIONS.—Nothing in subsection (c) or (d) of 

this section shall affect any immunity from suit or 

legal process of an international organization providing 

commercial communications services, or the privatized 

affiliates or successors thereof, for acts or omissions— 
‘‘(1) under chapter 119, 121, 206, or 601 of title 18, 

United States Code, the Foreign Intelligence Surveil-

lance Act of 1978 (50 U.S.C. 1801 et seq.), section 514 of 

the Comprehensive Drug Abuse Prevention and Con-

trol Act of 1970 (21 U.S.C. 884), or Rule 104, 501, or 608 

of the Federal Rules of Evidence [28 App. U.S.C.]; 
‘‘(2) under similar State laws providing protection 

to service providers cooperating with law enforce-

ment agencies pursuant to State electronic surveil-

lance or evidence laws, rules, regulations, or proce-

dures; or 
‘‘(3) pursuant to a court order. 

‘‘(f) RULES OF CONSTRUCTION.— 
‘‘(1) NEGOTIATIONS.—Nothing in this section shall 

affect the President’s existing constitutional author-

ity regarding the time, scope, and objectives of inter-

national negotiations. 
‘‘(2) PRIVATIZATION.—Nothing in this section shall 

be construed as legislative authorization for the pri-

vatization of INTELSAT or Inmarsat, nor to increase 

the President’s authority with respect to negotia-

tions concerning such privatization.’’ 
[Memorandum of President of the United States, Nov. 

16, 1998, 63 F.R. 65997, delegated to Secretary of State 

functions and authorities vested in the President by 

section 5(d)(2) of Pub. L. 105–366, set out above.] 

ENFORCEMENT AND MONITORING 

Pub. L. 105–366, § 6, Nov. 10, 1998, 112 Stat. 3311, pro-

vided that: 
‘‘(a) REPORTS REQUIRED.—Not later than July 1 of 1999 

and each of the 5 succeeding years, the Secretary of 

Commerce shall submit to the House of Representa-

tives and the Senate a report that contains the follow-

ing information with respect to implementation of the 

Convention: 
‘‘(1) RATIFICATION.—A list of the countries that 

have ratified the Convention, the dates of ratification 

by such countries, and the entry into force for each 
such country. 

‘‘(2) DOMESTIC LEGISLATION.—A description of do-
mestic laws enacted by each party to the Convention 
that implement commitments under the Convention, 
and assessment of the compatibility of such laws 
with the Convention. 

‘‘(3) ENFORCEMENT.—As assessment of the measures 
taken by each party to the Convention during the 
previous year to fulfill its obligations under the Con-
vention and achieve its object and purpose includ-
ing— 

‘‘(A) an assessment of the enforcement of the do-
mestic laws described in paragraph (2); 

‘‘(B) an assessment of the efforts by each such 
party to promote public awareness of such domestic 
laws and the achievement of such object and pur-
pose; and 

‘‘(C) an assessment of the effectiveness, trans-
parency, and viability of the monitoring process for 
the Convention, including its inclusion of input 
from the private sector and nongovernmental orga-
nizations. 
‘‘(4) LAWS PROHIBITING TAX DEDUCTION OF BRIBES.— 

An explanation of the domestic laws enacted by each 
party to the Convention that would prohibit the de-
duction of bribes in the computation of domestic 
taxes. 

‘‘(5) NEW SIGNATORIES.—A description of efforts to 
expand international participation in the Convention 
by adding new signatories to the Convention and by 
assuring that all countries which are or become mem-
bers of the Organization for Economic Cooperation 
and Development are also parties to the Convention. 

‘‘(6) SUBSEQUENT EFFORTS.—An assessment of the 
status of efforts to strengthen the Convention by ex-
tending the prohibitions contained in the Convention 
to cover bribes to political parties, party officials, 
and candidates for political office. 

‘‘(7) ADVANTAGES.—Advantages, in terms of immu-
nities, market access, or otherwise, in the countries 
or regions served by the organizations described in 
section 5(a) [set out as a note above], the reason for 
such advantages, and an assessment of progress to-
ward fulfilling the policy described in that section. 

‘‘(8) BRIBERY AND TRANSPARENCY.—An assessment of 
anti-bribery programs and transparency with respect 
to each of the international organizations covered by 
this Act [enacting section 78dd–3 of this title, amend-
ing this section and sections 78dd–2 and 78ff of this 

title, and enacting provisions set out as notes under 

this section]. 
‘‘(9) PRIVATE SECTOR REVIEW.—A description of the 

steps taken to ensure full involvement of United 

States private sector participants and representa-

tives of nongovernmental organizations in the mon-

itoring and implementation of the Convention. 
‘‘(10) ADDITIONAL INFORMATION.—In consultation 

with the private sector participants and representa-

tives of nongovernmental organizations described in 

paragraph (9), a list of additional means for enlarging 

the scope of the Convention and otherwise increasing 

its effectiveness. Such additional means shall in-

clude, but not be limited to, improved recordkeeping 

provisions and the desirability of expanding the ap-

plicability of the Convention to additional individ-

uals and organizations and the impact on United 

States business of section 30A of the Securities Ex-

change Act of 1934 [15 U.S.C. 78dd–1] and sections 104 

and 104A of the Foreign Corrupt Practices Act of 1977 

[15 U.S.C. 78dd–2, 78dd–3]. 
‘‘(b) DEFINITION.—For purposes of this section, the 

term ‘Convention’ means the Convention on Combating 

Bribery of Foreign Public Officials in International 

Business Transactions adopted on November 21, 1997, 

and signed on December 17, 1997, by the United States 

and 32 other nations.’’ 

INTERNATIONAL AGREEMENTS CONCERNING ACTS PRO-

HIBITED WITH RESPECT TO ISSUERS AND DOMESTIC 

CONCERNS; REPORT TO CONGRESS 

Section 5003(d) of Pub. L. 100–418 provided that: 
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‘‘(1) NEGOTIATIONS.—It is the sense of the Congress 

that the President should pursue the negotiation of an 

international agreement, among the members of the 

Organization of Economic Cooperation and Develop-

ment, to govern persons from those countries concern-

ing acts prohibited with respect to issuers and domestic 

concerns by the amendments made by this section 

[amending sections 78dd–1, 78dd–2, and 78ff of this title]. 

Such international agreement should include a process 

by which problems and conflicts associated with such 

acts could be resolved. 
‘‘(2) REPORT TO CONGRESS.—(A) Within 1 year after the 

date of the enactment of this Act [Aug. 23, 1988], the 

President shall submit to the Congress a report on— 
‘‘(i) the progress of the negotiations referred to in 

paragraph (1),[;] 
‘‘(ii) those steps which the executive branch and the 

Congress should consider taking in the event that 

these negotiations do not successfully eliminate any 

competitive disadvantage of United States businesses 

that results when persons from other countries com-

mit the acts described in paragraph (1); and 
‘‘(iii) possible actions that could be taken to pro-

mote cooperation by other countries in international 

efforts to prevent bribery of foreign officials, can-

didates, or parties in third countries. 
‘‘(B) The President shall include in the report submit-

ted under subparagraph (A)— 
‘‘(i) any legislative recommendations necessary to 

give the President the authority to take appropriate 

action to carry out clauses (ii) and (iii) of subpara-

graph (A); 
‘‘(ii) an analysis of the potential effect on the inter-

ests of the United States, including United States na-

tional security, when persons from other countries 

commit the acts described in paragraph (1); and 
‘‘(iii) an assessment of the current and future role 

of private initiatives in curtailing such acts.’’ 
[For delegation of functions of the President under 

section 5003(d)(1) of Pub. L. 100–418 to the Secretary of 

State, see section 3–101 of Ex. Ord. No. 12661, Dec. 27, 

1988, 54 F.R. 779, set out as a note under section 2901 of 

Title 19, Customs Duties.] 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78dd–2, 78dd–3, 

78ff of this title; title 7 section 12a; title 18 section 1956; 

title 22 sections 2197, 2778; title 26 sections 162, 952, 964. 

§ 78dd–2. Prohibited foreign trade practices by 
domestic concerns 

(a) Prohibition 

It shall be unlawful for any domestic concern, 
other than an issuer which is subject to section 
78dd–1 of this title, or for any officer, director, 
employee, or agent of such domestic concern or 
any stockholder thereof acting on behalf of such 
domestic concern, to make use of the mails or 
any means or instrumentality of interstate com-
merce corruptly in furtherance of an offer, pay-
ment, promise to pay, or authorization of the 
payment of any money, or offer, gift, promise to 
give, or authorization of the giving of anything 
of value to— 

(1) any foreign official for purposes of— 
(A)(i) influencing any act or decision of 

such foreign official in his official capacity, 
(ii) inducing such foreign official to do or 
omit to do any act in violation of the lawful 
duty of such official, or (iii) securing any 
improper advantage; or 

(B) inducing such foreign official to use his 
influence with a foreign government or in-
strumentality thereof to affect or influence 
any act or decision of such government or 
instrumentality, 

in order to assist such domestic concern in ob-
taining or retaining business for or with, or di-
recting business to, any person; 

(2) any foreign political party or official 
thereof or any candidate for foreign political 
office for purposes of— 

(A)(i) influencing any act or decision of 
such party, official, or candidate in its or his 
official capacity, (ii) inducing such party, of-
ficial, or candidate to do or omit to do an 
act in violation of the lawful duty of such 
party, official, or candidate, or (iii) securing 
any improper advantage; or 

(B) inducing such party, official, or can-
didate to use its or his influence with a for-
eign government or instrumentality thereof 
to affect or influence any act or decision of 
such government or instrumentality, 

in order to assist such domestic concern in ob-
taining or retaining business for or with, or di-
recting business to, any person; or 

(3) any person, while knowing that all or a 
portion of such money or thing of value will be 
offered, given, or promised, directly or indi-
rectly, to any foreign official, to any foreign 
political party or official thereof, or to any 
candidate for foreign political office, for pur-
poses of— 

(A)(i) influencing any act or decision of 
such foreign official, political party, party 
official, or candidate in his or its official ca-
pacity, (ii) inducing such foreign official, po-
litical party, party official, or candidate to 
do or omit to do any act in violation of the 
lawful duty of such foreign official, political 
party, party official, or candidate, or (iii) se-
curing any improper advantage; or 

(B) inducing such foreign official, political 
party, party official, or candidate to use his 
or its influence with a foreign government 
or instrumentality thereof to affect or influ-
ence any act or decision of such government 
or instrumentality, 

in order to assist such domestic concern in ob-
taining or retaining business for or with, or di-
recting business to, any person. 

(b) Exception for routine governmental action 

Subsections (a) and (i) of this section shall not 
apply to any facilitating or expediting payment 
to a foreign official, political party, or party of-
ficial the purpose of which is to expedite or to 
secure the performance of a routine govern-
mental action by a foreign official, political 
party, or party official. 

(c) Affirmative defenses 

It shall be an affirmative defense to actions 
under subsection (a) or (i) of this section that— 

(1) the payment, gift, offer, or promise of 
anything of value that was made, was lawful 
under the written laws and regulations of the 
foreign official’s, political party’s, party offi-
cial’s, or candidate’s country; or 

(2) the payment, gift, offer, or promise of 
anything of value that was made, was a rea-
sonable and bona fide expenditure, such as 
travel and lodging expenses, incurred by or on 
behalf of a foreign official, party, party offi-
cial, or candidate and was directly related to— 

(A) the promotion, demonstration, or ex-
planation of products or services; or 
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(B) the execution or performance of a con-
tract with a foreign government or agency 
thereof. 

(d) Injunctive relief 

(1) When it appears to the Attorney General 
that any domestic concern to which this section 
applies, or officer, director, employee, agent, or 
stockholder thereof, is engaged, or about to en-
gage, in any act or practice constituting a viola-
tion of subsection (a) or (i) of this section, the 
Attorney General may, in his discretion, bring a 
civil action in an appropriate district court of 
the United States to enjoin such act or practice, 
and upon a proper showing, a permanent injunc-
tion or a temporary restraining order shall be 
granted without bond. 

(2) For the purpose of any civil investigation 
which, in the opinion of the Attorney General, is 
necessary and proper to enforce this section, the 
Attorney General or his designee are empowered 
to administer oaths and affirmations, subpoena 
witnesses, take evidence, and require the pro-
duction of any books, papers, or other docu-
ments which the Attorney General deems rel-
evant or material to such investigation. The at-
tendance of witnesses and the production of doc-
umentary evidence may be required from any 
place in the United States, or any territory, pos-
session, or commonwealth of the United States, 
at any designated place of hearing. 

(3) In case of contumacy by, or refusal to obey 
a subpoena issued to, any person, the Attorney 
General may invoke the aid of any court of the 
United States within the jurisdiction of which 
such investigation or proceeding is carried on, 
or where such person resides or carries on busi-
ness, in requiring the attendance and testimony 
of witnesses and the production of books, papers, 
or other documents. Any such court may issue 
an order requiring such person to appear before 
the Attorney General or his designee, there to 
produce records, if so ordered, or to give testi-
mony touching the matter under investigation. 
Any failure to obey such order of the court may 
be punished by such court as a contempt there-
of. All process in any such case may be served in 
the judicial district in which such person resides 
or may be found. The Attorney General may 
make such rules relating to civil investigations 
as may be necessary or appropriate to imple-
ment the provisions of this subsection. 

(e) Guidelines by Attorney General 

Not later than 6 months after August 23, 1988, 
the Attorney General, after consultation with 
the Securities and Exchange Commission, the 
Secretary of Commerce, the United States Trade 
Representative, the Secretary of State, and the 
Secretary of the Treasury, and after obtaining 
the views of all interested persons through pub-
lic notice and comment procedures, shall deter-
mine to what extent compliance with this sec-
tion would be enhanced and the business com-
munity would be assisted by further clarifica-
tion of the preceding provisions of this section 
and may, based on such determination and to 
the extent necessary and appropriate, issue— 

(1) guidelines describing specific types of 
conduct, associated with common types of ex-
port sales arrangements and business con-
tracts, which for purposes of the Department 

of Justice’s present enforcement policy, the 
Attorney General determines would be in con-
formance with the preceding provisions of this 
section; and 

(2) general precautionary procedures which 
domestic concerns may use on a voluntary 
basis to conform their conduct to the Depart-
ment of Justice’s present enforcement policy 
regarding the preceding provisions of this sec-
tion. 

The Attorney General shall issue the guidelines 
and procedures referred to in the preceding sen-
tence in accordance with the provisions of sub-
chapter II of chapter 5 of title 5 and those guide-
lines and procedures shall be subject to the pro-
visions of chapter 7 of that title. 

(f) Opinions of Attorney General 

(1) The Attorney General, after consultation 
with appropriate departments and agencies of 
the United States and after obtaining the views 
of all interested persons through public notice 
and comment procedures, shall establish a pro-
cedure to provide responses to specific inquiries 
by domestic concerns concerning conformance 
of their conduct with the Department of Jus-
tice’s present enforcement policy regarding the 
preceding provisions of this section. The Attor-
ney General shall, within 30 days after receiving 
such a request, issue an opinion in response to 
that request. The opinion shall state whether or 
not certain specified prospective conduct would, 
for purposes of the Department of Justice’s 
present enforcement policy, violate the preced-
ing provisions of this section. Additional re-
quests for opinions may be filed with the Attor-
ney General regarding other specified prospec-
tive conduct that is beyond the scope of conduct 
specified in previous requests. In any action 
brought under the applicable provisions of this 
section, there shall be a rebuttable presumption 
that conduct, which is specified in a request by 
a domestic concern and for which the Attorney 
General has issued an opinion that such conduct 
is in conformity with the Department of Jus-
tice’s present enforcement policy, is in compli-
ance with the preceding provisions of this sec-
tion. Such a presumption may be rebutted by a 
preponderance of the evidence. In considering 
the presumption for purposes of this paragraph, 
a court shall weigh all relevant factors, includ-
ing but not limited to whether the information 
submitted to the Attorney General was accurate 
and complete and whether it was within the 
scope of the conduct specified in any request re-
ceived by the Attorney General. The Attorney 
General shall establish the procedure required 
by this paragraph in accordance with the provi-
sions of subchapter II of chapter 5 of title 5 and 
that procedure shall be subject to the provisions 
of chapter 7 of that title. 

(2) Any document or other material which is 
provided to, received by, or prepared in the De-
partment of Justice or any other department or 
agency of the United States in connection with 
a request by a domestic concern under the pro-
cedure established under paragraph (1), shall be 
exempt from disclosure under section 552 of title 
5 and shall not, except with the consent of the 
domestic concern, be made publicly available, 
regardless of whether the Attorney General re-
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sponds to such a request or the domestic con-
cern withdraws such request before receiving a 
response. 

(3) Any domestic concern who has made a re-
quest to the Attorney General under paragraph 
(1) may withdraw such request prior to the time 
the Attorney General issues an opinion in re-
sponse to such request. Any request so with-
drawn shall have no force or effect. 

(4) The Attorney General shall, to the maxi-
mum extent practicable, provide timely guid-
ance concerning the Department of Justice’s 
present enforcement policy with respect to the 
preceding provisions of this section to potential 
exporters and small businesses that are unable 
to obtain specialized counsel on issues pertain-
ing to such provisions. Such guidance shall be 
limited to responses to requests under para-
graph (1) concerning conformity of specified pro-
spective conduct with the Department of Jus-
tice’s present enforcement policy regarding the 
preceding provisions of this section and general 
explanations of compliance responsibilities and 
of potential liabilities under the preceding pro-
visions of this section. 

(g) Penalties 

(1)(A) Any domestic concern that is not a nat-
ural person and that violates subsection (a) or 
(i) of this section shall be fined not more than 
$2,000,000. 

(B) Any domestic concern that is not a natural 
person and that violates subsection (a) or (i) of 
this section shall be subject to a civil penalty of 
not more than $10,000 imposed in an action 
brought by the Attorney General. 

(2)(A) Any natural person that is an officer, di-
rector, employee, or agent of a domestic con-
cern, or stockholder acting on behalf of such do-
mestic concern, who willfully violates sub-
section (a) or (i) of this section shall be fined not 
more than $100,000 or imprisoned not more than 
5 years, or both. 

(B) Any natural person that is an officer, di-
rector, employee, or agent of a domestic con-
cern, or stockholder acting on behalf of such do-
mestic concern, who violates subsection (a) or 
(i) of this section shall be subject to a civil pen-
alty of not more than $10,000 imposed in an ac-
tion brought by the Attorney General. 

(3) Whenever a fine is imposed under para-
graph (2) upon any officer, director, employee, 
agent, or stockholder of a domestic concern, 
such fine may not be paid, directly or indirectly, 
by such domestic concern. 

(h) Definitions 

For purposes of this section: 
(1) The term ‘‘domestic concern’’ means— 

(A) any individual who is a citizen, na-
tional, or resident of the United States; and 

(B) any corporation, partnership, associa-
tion, joint-stock company, business trust, 
unincorporated organization, or sole propri-
etorship which has its principal place of 
business in the United States, or which is or-
ganized under the laws of a State of the 
United States or a territory, possession, or 
commonwealth of the United States. 

(2)(A) The term ‘‘foreign official’’ means any 
officer or employee of a foreign government or 

any department, agency, or instrumentality 
thereof, or of a public international organiza-
tion, or any person acting in an official capac-
ity for or on behalf of any such government or 
department, agency, or instrumentality, or for 
or on behalf of any such public international 
organization. 

(B) For purposes of subparagraph (A), the 
term ‘‘public international organization’’ 
means— 

(i) an organization that is designated by 
Executive order pursuant to section 288 of 
title 22; or 

(ii) any other international organization 
that is designated by the President by Exec-
utive order for the purposes of this section, 
effective as of the date of publication of such 
order in the Federal Register. 

(3)(A) A person’s state of mind is ‘‘knowing’’ 
with respect to conduct, a circumstance, or a 
result if— 

(i) such person is aware that such person is 
engaging in such conduct, that such circum-
stance exists, or that such result is substan-
tially certain to occur; or 

(ii) such person has a firm belief that such 
circumstance exists or that such result is 
substantially certain to occur. 

(B) When knowledge of the existence of a 
particular circumstance is required for an of-
fense, such knowledge is established if a per-
son is aware of a high probability of the exist-
ence of such circumstance, unless the person 
actually believes that such circumstance does 
not exist. 

(4)(A) The term ‘‘routine governmental ac-
tion’’ means only an action which is ordinarily 
and commonly performed by a foreign official 
in— 

(i) obtaining permits, licenses, or other of-
ficial documents to qualify a person to do 
business in a foreign country; 

(ii) processing governmental papers, such 
as visas and work orders; 

(iii) providing police protection, mail pick- 
up and delivery, or scheduling inspections 
associated with contract performance or in-
spections related to transit of goods across 
country; 

(iv) providing phone service, power and 
water supply, loading and unloading cargo, 
or protecting perishable products or com-
modities from deterioration; or 

(v) actions of a similar nature. 

(B) The term ‘‘routine governmental action’’ 
does not include any decision by a foreign offi-
cial whether, or on what terms, to award new 
business to or to continue business with a par-
ticular party, or any action taken by a foreign 
official involved in the decision-making proc-
ess to encourage a decision to award new busi-
ness to or continue business with a particular 
party. 

(5) The term ‘‘interstate commerce’’ means 
trade, commerce, transportation, or commu-
nication among the several States, or between 
any foreign country and any State or between 
any State and any place or ship outside there-
of, and such term includes the intrastate use 
of— 
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(A) a telephone or other interstate means 
of communication, or 

(B) any other interstate instrumentality. 

(i) Alternative jurisdiction 

(1) It shall also be unlawful for any United 
States person to corruptly do any act outside 
the United States in furtherance of an offer, 
payment, promise to pay, or authorization of 
the payment of any money, or offer, gift, prom-
ise to give, or authorization of the giving of any-
thing of value to any of the persons or entities 
set forth in paragraphs (1), (2), and (3) of sub-
section (a) of this section, for the purposes set 
forth therein, irrespective of whether such 
United States person makes use of the mails or 
any means or instrumentality of interstate com-
merce in furtherance of such offer, gift, pay-
ment, promise, or authorization. 

(2) As used in this subsection, the term 
‘‘United States person’’ means a national of the 
United States (as defined in section 1101 of title 
8) or any corporation, partnership, association, 
joint-stock company, business trust, unincor-
porated organization, or sole proprietorship or-
ganized under the laws of the United States or 
any State, territory, possession, or common-
wealth of the United States, or any political 
subdivision thereof. 

(Pub. L. 95–213, title I, § 104, Dec. 19, 1977, 91 Stat. 
1496; Pub. L. 100–418, title V, § 5003(c), Aug. 23, 
1988, 102 Stat. 1419; Pub. L. 103–322, title XXXIII, 
§ 330005, Sept. 13, 1994, 108 Stat. 2142; Pub. L. 
105–366, § 3, Nov. 10, 1998, 112 Stat. 3304.) 

CODIFICATION 

Section was enacted as part of Pub. L. 95–213, the For-

eign Corrupt Practices Act of 1977, and not as part of 

act June 6, 1934, ch. 404, 48 Stat. 881, the Securities Ex-

change Act of 1934, which comprises this chapter. 

AMENDMENTS 

1998—Subsec. (a)(1)(A). Pub. L. 105–366, § 3(a)(1), 

amended subpar. (A) generally. Prior to amendment, 

subpar. (A) read as follows: 
‘‘(A)(i) influencing any act or decision of such foreign 

official in his official capacity, or (ii) inducing such 

foreign official to do or omit to do any act in violation 

of the lawful duty of such official, or’’. 
Subsec. (a)(2)(A). Pub. L. 105–366, § 3(a)(2), amended 

subpar. (A) generally. Prior to amendment, subpar. (A) 

read as follows: 
‘‘(A)(i) influencing any act or decision of such party, 

official, or candidate in its or his official capacity, or 

(ii) inducing such party, official, or candidate to do or 

omit to do an act in violation of the lawful duty of such 

party, official, or candidate,’’. 
Subsec. (a)(3)(A). Pub. L. 105–366, § 3(a)(3), amended 

subpar. (A) generally. Prior to amendment, subpar. (A) 

read as follows: 
‘‘(A)(i) influencing any act or decision of such foreign 

official, political party, party official, or candidate in 

his or its official capacity, or (ii) inducing such foreign 

official, political party, party official, or candidate to 

do or omit to do any act in violation of the lawful duty 

of such foreign official, political party, party official, 

or candidate, or’’. 
Subsec. (b). Pub. L. 105–366, § 3(d)(2), substituted 

‘‘Subsections (a) and (i)’’ for ‘‘Subsection (a)’’. 
Subsec. (c). Pub. L. 105–366, § 3(d)(3), substituted ‘‘sub-

section (a) or (i)’’ for ‘‘subsection (a)’’ in introductory 

provisions. 
Subsec. (d)(1). Pub. L. 105–366, § 3(d)(4), substituted 

‘‘subsection (a) or (i)’’ for ‘‘subsection (a)’’. 
Subsec. (g)(1). Pub. L. 105–366, § 3(b)(1), amended par. 

(1) generally. Prior to amendment, par. (1) read as fol-

lows: 

‘‘(1)(A) Any domestic concern that violates sub-

section (a) of this section shall be fined not more than 

$2,000,000. 

‘‘(B) Any domestic concern that violates subsection 

(a) of this section shall be subject to a civil penalty of 

not more than $10,000 imposed in an action brought by 

the Attorney General.’’ 

Subsec. (g)(2). Pub. L. 105–366, § 3(b)(2), amended par. 

(2) generally. Prior to amendment, par. (2) read as fol-

lows: 

‘‘(2)(A) Any officer or director of a domestic concern, 

or stockholder acting on behalf of such domestic con-

cern, who willfully violates subsection (a) of this sec-

tion shall be fined not more than $100,000, or impris-

oned not more than 5 years, or both. 

‘‘(B) Any employee or agent of a domestic concern 

who is a United States citizen, national, or resident or 

is otherwise subject to the jurisdiction of the United 

States (other than an officer, director, or stockholder 

acting on behalf of such domestic concern), and who 

willfully violates subsection (a) of this section, shall be 

fined not more than $100,000, or imprisoned not more 

than 5 years, or both. 

‘‘(C) Any officer, director, employee, or agent of a do-

mestic concern, or stockholder acting on behalf of such 

domestic concern, who violates subsection (a) of this 

section shall be subject to a civil penalty of not more 

than $10,000 imposed in an action brought by the Attor-

ney General.’’ 

Subsec. (h)(2). Pub. L. 105–366, § 3(c), amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘The term ‘foreign official’ means any officer or em-

ployee of a foreign government or any department, 

agency, or instrumentality thereof, or any person act-

ing in an official capacity for or on behalf of any such 

government or department, agency, or instrumental-

ity.’’ 

Subsec. (h)(4)(A). Pub. L. 105–366, § 3(e), substituted 

‘‘The’’ for ‘‘For purposes of paragraph (1), the’’ in intro-

ductory provisions. 

Subsec. (i). Pub. L. 105–366, § 3(d)(1), added subsec. (i). 

1994—Subsec. (a)(3). Pub. L. 103–322 substituted ‘‘do-

mestic concern’’ for ‘‘issuer’’ in closing provisions. 

1988—Pub. L. 100–418 substituted ‘‘Prohibited foreign 

trade’’ for ‘‘Foreign corrupt’’ in section catchline and 

amended text generally, revising and restating as sub-

secs. (a) to (h) provisions of former subsecs. (a) to (d). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78dd–3 of this 

title; title 7 section 12a; title 12 section 635; title 18 sec-

tion 1956; title 22 sections 2197, 2778, 6301; title 26 sec-

tions 162, 952, 964. 

§ 78dd–3. Prohibited foreign trade practices by 
persons other than issuers or domestic con-
cerns 

(a) Prohibition 

It shall be unlawful for any person other than 
an issuer that is subject to section 78dd–1 of this 
title or a domestic concern (as defined in section 
78dd–2 of this title), or for any officer, director, 
employee, or agent of such person or any stock-
holder thereof acting on behalf of such person, 
while in the territory of the United States, cor-
ruptly to make use of the mails or any means or 
instrumentality of interstate commerce or to do 
any other act in furtherance of an offer, pay-
ment, promise to pay, or authorization of the 
payment of any money, or offer, gift, promise to 
give, or authorization of the giving of anything 
of value to— 

(1) any foreign official for purposes of— 
(A)(i) influencing any act or decision of 

such foreign official in his official capacity, 
(ii) inducing such foreign official to do or 
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omit to do any act in violation of the lawful 
duty of such official, or (iii) securing any 
improper advantage; or 

(B) inducing such foreign official to use his 
influence with a foreign government or in-
strumentality thereof to affect or influence 
any act or decision of such government or 
instrumentality, 

in order to assist such person in obtaining or 
retaining business for or with, or directing 
business to, any person; 

(2) any foreign political party or official 
thereof or any candidate for foreign political 
office for purposes of— 

(A)(i) influencing any act or decision of 
such party, official, or candidate in its or his 
official capacity, (ii) inducing such party, of-
ficial, or candidate to do or omit to do an 
act in violation of the lawful duty of such 
party, official, or candidate, or (iii) securing 
any improper advantage; or 

(B) inducing such party, official, or can-
didate to use its or his influence with a for-
eign government or instrumentality thereof 
to affect or influence any act or decision of 
such government or instrumentality, 

in order to assist such person in obtaining or 
retaining business for or with, or directing 
business to, any person; or 

(3) any person, while knowing that all or a 
portion of such money or thing of value will be 
offered, given, or promised, directly or indi-
rectly, to any foreign official, to any foreign 
political party or official thereof, or to any 
candidate for foreign political office, for pur-
poses of— 

(A)(i) influencing any act or decision of 
such foreign official, political party, party 
official, or candidate in his or its official ca-
pacity, (ii) inducing such foreign official, po-
litical party, party official, or candidate to 
do or omit to do any act in violation of the 
lawful duty of such foreign official, political 
party, party official, or candidate, or (iii) se-
curing any improper advantage; or 

(B) inducing such foreign official, political 
party, party official, or candidate to use his 
or its influence with a foreign government 
or instrumentality thereof to affect or influ-
ence any act or decision of such government 
or instrumentality, 

in order to assist such person in obtaining or 
retaining business for or with, or directing 
business to, any person. 

(b) Exception for routine governmental action 

Subsection (a) of this section shall not apply 
to any facilitating or expediting payment to a 
foreign official, political party, or party official 
the purpose of which is to expedite or to secure 
the performance of a routine governmental ac-
tion by a foreign official, political party, or 
party official. 

(c) Affirmative defenses 

It shall be an affirmative defense to actions 
under subsection (a) of this section that— 

(1) the payment, gift, offer, or promise of 
anything of value that was made, was lawful 
under the written laws and regulations of the 

foreign official’s, political party’s, party offi-
cial’s, or candidate’s country; or 

(2) the payment, gift, offer, or promise of 
anything of value that was made, was a rea-
sonable and bona fide expenditure, such as 
travel and lodging expenses, incurred by or on 
behalf of a foreign official, party, party offi-
cial, or candidate and was directly related to— 

(A) the promotion, demonstration, or ex-
planation of products or services; or 

(B) the execution or performance of a con-
tract with a foreign government or agency 
thereof. 

(d) Injunctive relief 

(1) When it appears to the Attorney General 
that any person to which this section applies, or 
officer, director, employee, agent, or stock-
holder thereof, is engaged, or about to engage, 
in any act or practice constituting a violation of 
subsection (a) of this section, the Attorney Gen-
eral may, in his discretion, bring a civil action 
in an appropriate district court of the United 
States to enjoin such act or practice, and upon 
a proper showing, a permanent injunction or a 
temporary restraining order shall be granted 
without bond. 

(2) For the purpose of any civil investigation 
which, in the opinion of the Attorney General, is 
necessary and proper to enforce this section, the 
Attorney General or his designee are empowered 
to administer oaths and affirmations, subpoena 
witnesses, take evidence, and require the pro-
duction of any books, papers, or other docu-
ments which the Attorney General deems rel-
evant or material to such investigation. The at-
tendance of witnesses and the production of doc-
umentary evidence may be required from any 
place in the United States, or any territory, pos-
session, or commonwealth of the United States, 
at any designated place of hearing. 

(3) In case of contumacy by, or refusal to obey 
a subpoena issued to, any person, the Attorney 
General may invoke the aid of any court of the 
United States within the jurisdiction of which 
such investigation or proceeding is carried on, 
or where such person resides or carries on busi-
ness, in requiring the attendance and testimony 
of witnesses and the production of books, papers, 
or other documents. Any such court may issue 
an order requiring such person to appear before 
the Attorney General or his designee, there to 
produce records, if so ordered, or to give testi-
mony touching the matter under investigation. 
Any failure to obey such order of the court may 
be punished by such court as a contempt there-
of. 

(4) All process in any such case may be served 
in the judicial district in which such person re-
sides or may be found. The Attorney General 
may make such rules relating to civil investiga-
tions as may be necessary or appropriate to im-
plement the provisions of this subsection. 

(e) Penalties 

(1)(A) Any juridical person that violates sub-
section (a) of this section shall be fined not 
more than $2,000,000. 

(B) Any juridical person that violates sub-
section (a) of this section shall be subject to a 
civil penalty of not more than $10,000 imposed in 
an action brought by the Attorney General. 
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1 So in original. A closing parenthesis probably should appear. 

(2)(A) Any natural person who willfully vio-
lates subsection (a) of this section shall be fined 
not more than $100,000 or imprisoned not more 
than 5 years, or both. 

(B) Any natural person who violates sub-
section (a) of this section shall be subject to a 
civil penalty of not more than $10,000 imposed in 
an action brought by the Attorney General. 

(3) Whenever a fine is imposed under para-
graph (2) upon any officer, director, employee, 
agent, or stockholder of a person, such fine may 
not be paid, directly or indirectly, by such per-
son. 

(f) Definitions 

For purposes of this section: 
(1) The term ‘‘person’’, when referring to an 

offender, means any natural person other than 
a national of the United States (as defined in 
section 1101 of title 8 1 or any corporation, 
partnership, association, joint-stock company, 
business trust, unincorporated organization, 
or sole proprietorship organized under the law 
of a foreign nation or a political subdivision 
thereof. 

(2)(A) The term ‘‘foreign official’’ means any 
officer or employee of a foreign government or 
any department, agency, or instrumentality 
thereof, or of a public international organiza-
tion, or any person acting in an official capac-
ity for or on behalf of any such government or 
department, agency, or instrumentality, or for 
or on behalf of any such public international 
organization. 

(B) For purposes of subparagraph (A), the 
term ‘‘public international organization’’ 
means— 

(i) an organization that is designated by 
Executive order pursuant to section 288 of 
title 22; or 

(ii) any other international organization 
that is designated by the President by Exec-
utive order for the purposes of this section, 
effective as of the date of publication of such 
order in the Federal Register. 

(3)(A) A person’s state of mind is knowing, 
with respect to conduct, a circumstance or a 
result if— 

(i) such person is aware that such person is 
engaging in such conduct, that such circum-
stance exists, or that such result is substan-
tially certain to occur; or 

(ii) such person has a firm belief that such 
circumstance exists or that such result is 
substantially certain to occur. 

(B) When knowledge of the existence of a 
particular circumstance is required for an of-
fense, such knowledge is established if a per-
son is aware of a high probability of the exist-
ence of such circumstance, unless the person 
actually believes that such circumstance does 
not exist. 

(4)(A) The term ‘‘routine governmental ac-
tion’’ means only an action which is ordinarily 
and commonly performed by a foreign official 
in— 

(i) obtaining permits, licenses, or other of-
ficial documents to qualify a person to do 
business in a foreign country; 

(ii) processing governmental papers, such 
as visas and work orders; 

(iii) providing police protection, mail pick- 
up and delivery, or scheduling inspections 
associated with contract performance or in-
spections related to transit of goods across 
country; 

(iv) providing phone service, power and 
water supply, loading and unloading cargo, 
or protecting perishable products or com-
modities from deterioration; or 

(v) actions of a similar nature. 

(B) The term ‘‘routine governmental action’’ 
does not include any decision by a foreign offi-
cial whether, or on what terms, to award new 
business to or to continue business with a par-
ticular party, or any action taken by a foreign 
official involved in the decision-making proc-
ess to encourage a decision to award new busi-
ness to or continue business with a particular 
party. 

(5) The term ‘‘interstate commerce’’ means 
trade, commerce, transportation, or commu-
nication among the several States, or between 
any foreign country and any State or between 
any State and any place or ship outside there-
of, and such term includes the intrastate use 
of— 

(A) a telephone or other interstate means 
of communication, or 

(B) any other interstate instrumentality. 

(Pub. L. 95–213, title I, § 104A, as added Pub. L. 
105–366, § 4, Nov. 10, 1998, 112 Stat. 3306.) 

CODIFICATION 

Section was enacted as part of Pub. L. 95–213, the For-

eign Corrupt Practices Act of 1977, and not as part of 

act June 6, 1934, ch. 404, 48 Stat. 881, the Securities Ex-

change Act of 1934, which comprises this chapter. 

§ 78ee. Transaction fees 

(a) Recovery of cost of services 

The Commission shall, in accordance with this 
section, collect transaction fees and assessments 
that are designed to recover the costs to the 
Government of the supervision and regulation of 
securities markets and securities professionals, 
and costs related to such supervision and regula-
tion, including enforcement activities, policy 
and rulemaking activities, administration, legal 
services, and international regulatory activities. 

(b) Exchange-traded securities 

Subject to subsection (j) of this section, each 
national securities exchange shall pay to the 
Commission a fee at a rate equal to $15 per 
$1,000,000 of the aggregate dollar amount of sales 
of securities (other than bonds, debentures, 
other evidences of indebtedness, security futures 
products, and options on securities indexes (ex-
cluding a narrow-based security index)) trans-
acted on such national securities exchange. 

(c) Off-exchange trades of exchange registered 
and last-sale-reported securities 

Subject to subsection (j) of this section, each 
national securities association shall pay to the 
Commission a fee at a rate equal to $15 per 
$1,000,000 of the aggregate dollar amount of sales 
transacted by or through any member of such 
association otherwise than on a national securi-
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ties exchange of securities (other than bonds, 
debentures, other evidences of indebtedness, se-
curity futures products, and options on securi-
ties indexes (excluding a narrow-based security 
index)) registered on a national securities ex-
change or subject to prompt last sale reporting 
pursuant to the rules of the Commission or a 
registered national securities association. 

(d) Assessments on security futures transactions 

Each national securities exchange and na-
tional securities association shall pay to the 
Commission an assessment equal to $0.009 for 
each round turn transaction (treated as includ-
ing one purchase and one sale of a contract of 
sale for future delivery) on a security future 
traded on such national securities exchange or 
by or through any member of such association 
otherwise than on a national securities ex-
change, except that for fiscal year 2007 and each 
succeeding fiscal year such assessment shall be 
equal to $0.0042 for each such transaction. 

(e) Dates for payments 

The fees and assessments required by sub-
sections (b), (c), and (d) of this section shall be 
paid— 

(1) on or before March 15, with respect to 
transactions and sales occurring during the 
period beginning on the preceding September 1 
and ending at the close of the preceding De-
cember 31; and 

(2) on or before September 30, with respect 
to transactions and sales occurring during the 
period beginning on the preceding January 1 
and ending at the close of the preceding Au-
gust 31. 

(f) Exemptions 

The Commission, by rule, may exempt any 
sale of securities or any class of sales of securi-
ties from any fee or assessment imposed by this 
section, if the Commission finds that such ex-
emption is consistent with the public interest, 
the equal regulation of markets and brokers and 
dealers, and the development of a national mar-
ket system. 

(g) Publication 

The Commission shall publish in the Federal 
Register notices of the fee and assessment rates 
applicable under this section for each fiscal year 
not later than April 30 of the fiscal year preced-
ing the fiscal year to which such rate applies, 
together with any estimates or projections on 
which such fees are based. 

(h) Pro rata application 

The rates per $1,000,000 required by this sec-
tion shall be applied pro rata to amounts and 
balances of less than $1,000,000. 

(i) Deposit of fees 

(1) Offsetting collections 

Fees collected pursuant to subsections (b), 
(c), and (d) of this section for any fiscal year— 

(A) shall be deposited and credited as off-
setting collections to the account providing 
appropriations to the Commission; and 

(B) except as provided in subsection (k) of 
this section, shall not be collected for any 
fiscal year except to the extent provided in 
advance in appropriation Acts. 

(2) General revenues prohibited 

No fees collected pursuant to subsections 
(b), (c), and (d) of this section for fiscal year 
2002 or any succeeding fiscal year shall be de-
posited and credited as general revenue of the 
Treasury. 

(j) Recapture of projection windfalls for further 
rate reductions 

(1) Annual adjustment 

For each of the fiscal years 2003 through 
2011, the Commission shall by order adjust 
each of the rates applicable under subsections 
(b) and (c) of this section for such fiscal year 
to a uniform adjusted rate that, when applied 
to the baseline estimate of the aggregate dol-
lar amount of sales for such fiscal year, is rea-
sonably likely to produce aggregate fee collec-
tions under this section (including assess-
ments collected under subsection (d) of this 
section) that are equal to the target offsetting 
collection amount for such fiscal year. 

(2) Mid-year adjustment 

For each of the fiscal years 2002 through 
2011, the Commission shall determine, by 
March 1 of such fiscal year, whether, based on 
the actual aggregate dollar volume of sales 
during the first 5 months of such fiscal year, 
the baseline estimate of the aggregate dollar 
volume of sales used under paragraph (1) for 
such fiscal year (or $48,800,000,000,000 in the 
case of fiscal year 2002) is reasonably likely to 
be 10 percent (or more) greater or less than the 
actual aggregate dollar volume of sales for 
such fiscal year. If the Commission so deter-
mines, the Commission shall by order, no later 
than such March 1, adjust each of the rates ap-
plicable under subsections (b) and (c) of this 
section for such fiscal year to a uniform ad-
justed rate that, when applied to the revised 
estimate of the aggregate dollar amount of 
sales for the remainder of such fiscal year, is 
reasonably likely to produce aggregate fee col-
lections under this section (including fees col-
lected during such 5-month period and assess-
ments collected under subsection (d) of this 
section) that are equal to the target offsetting 
collection amount for such fiscal year. In 
making such revised estimate, the Commis-
sion shall, after consultation with the Con-
gressional Budget Office and the Office of 
Management and Budget, use the same meth-
odology required by subsection (l)(2) of this 
section. 

(3) Final rate adjustment 

For fiscal year 2012 and all of the succeeding 
fiscal years, the Commission shall by order ad-
just each of the rates applicable under sub-
sections (b) and (c) of this section for all of 
such fiscal years to a uniform adjusted rate 
that, when applied to the baseline estimate of 
the aggregate dollar amount of sales for fiscal 
year 2012, is reasonably likely to produce ag-
gregate fee collections under this section in 
fiscal year 2012 (including assessments col-
lected under subsection (d) of this section) 
equal to the target offsetting collection 
amount for fiscal year 2011. 
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(4) Review and effective date 

In exercising its authority under this sub-
section, the Commission shall not be required 
to comply with the provisions of section 553 of 
title 5. An adjusted rate prescribed under para-
graph (1), (2), or (3) and published under sub-
section (g) of this section shall not be subject 
to judicial review. Subject to subsections 
(i)(1)(B) and (k) of this section— 

(A) an adjusted rate prescribed under para-
graph (1) shall take effect on the later of— 

(i) the first day of the fiscal year to 
which such rate applies; or 

(ii) thirty days after the date on which a 
regular appropriation to the Commission 
for such fiscal year is enacted; 

(B) an adjusted rate prescribed under para-
graph (2) shall take effect on April 1 of the 
fiscal year to which such rate applies; and 

(C) an adjusted rate prescribed under para-
graph (3) shall take effect on the later of— 

(i) the first day of fiscal year 2012; or 
(ii) thirty days after the date on which a 

regular appropriation to the Commission 
for fiscal year 2012 is enacted. 

(k) Lapse of appropriation 

If on the first day of a fiscal year a regular ap-
propriation to the Commission has not been en-
acted, the Commission shall continue to collect 
(as offsetting collections) the fees and assess-
ments under subsections (b), (c), and (d) of this 
section at the rate in effect during the preceding 
fiscal year, until 30 days after the date such a 
regular appropriation is enacted. 

(l) Definitions 

For purposes of this section: 

(1) Target offsetting collection amount 

The target offsetting collection amount for 
each of the fiscal years 2002 through 2011 is de-
termined according to the following table: 

Target offsetting 

Fiscal year: collection amount 

2002 .............................................................$732,000,000 

2003 .............................................................$849,000,000 

2004 .............................................................$1,028,000,000 

2005 .............................................................$1,220,000,000 

2006 .............................................................$1,435,000,000 

2007 .............................................................$881,000,000 

2008 .............................................................$892,000,000 

2009 .............................................................$1,023,000,000 

2010 .............................................................$1,161,000,000 

2011 .............................................................$1,321,000,000 

(2) Baseline estimate of the aggregate dollar 
amount of sales 

The baseline estimate of the aggregate dol-
lar amount of sales for any fiscal year is the 
baseline estimate of the aggregate dollar 
amount of sales of securities (other than 
bonds, debentures, other evidences of indebt-
edness, security futures products, and options 
on securities indexes (excluding a narrow- 
based security index)) to be transacted on each 
national securities exchange and by or 
through any member of each national securi-
ties association (otherwise than on a national 
securities exchange) during such fiscal year as 
determined by the Commission, after con-

sultation with the Congressional Budget Office 
and the Office of Management and Budget, 
using the methodology required for making 
projections pursuant to section 907 of title 2. 

(June 6, 1934, ch. 404, title I, § 31, 48 Stat. 904; 
Mar. 17, 1944, ch. 101, 58 Stat. 117; Pub. L. 94–29, 
§ 22, June 4, 1975, 89 Stat. 162; Pub. L. 104–290, 
title IV, § 405(a), Oct. 11, 1996, 110 Stat. 3442; Pub. 
L. 105–353, title III, § 301(b)(14), Nov. 3, 1998, 112 
Stat. 3236; Pub. L. 106–554, § 1(a)(5) [title II, 
§ 206(f)], Dec. 21, 2000, 114 Stat. 2763, 2763A–432; 
Pub. L. 107–123, §§ 2, 3, Jan. 16, 2002, 115 Stat. 
2390.) 

AMENDMENTS 

2002—Subsec. (b). Pub. L. 107–123, § 3(a)(1), substituted 

‘‘Subject to subsection (j) of this section, each’’ for 

‘‘Every’’ and struck out at end ‘‘Fees collected pursu-

ant to this subsection shall be deposited and collected 

as general revenue of the Treasury.’’ 

Pub. L. 107–123, § 2(1)–(3), substituted ‘‘$15 per 

$1,000,000’’ for ‘‘1⁄300 of one percent’’ and ‘‘security fu-

tures products, and options on securities indexes (ex-

cluding a narrow-based security index)’’ for ‘‘and secu-

rity futures products’’ and struck out ‘‘, except that for 

fiscal year 2007 or any succeeding fiscal year such rate 

shall be equal to 1⁄800 of one percent of such aggregate 

dollar amount of sales’’ before period at end of first 

sentence. 

Subsec. (c). Pub. L. 107–123, § 3(a)(3), redesignated sub-

sec. (d) as (c), substituted ‘‘Off-exchange trades of ex-

change registered and last-sale-reported securities’’ for 

‘‘Off-exchange trades of last-sale-reported securities’’ 

in subsec. heading, struck out par. (1) heading, sub-

stituted ‘‘Subject to subsection (j) of this section, each 

national securities’’ for ‘‘Each national securities’’, in-

serted ‘‘registered on a national securities exchange 

or’’ after ‘‘narrow-based security index))’’, struck out 

‘‘, excluding any sales for which a fee is paid under sub-

section (c) of this section’’ after ‘‘national securities 

association’’, and struck out pars. (2) and (3), which re-

lated to deposit of fees and lapse of appropriations. 

Pub. L. 107–123, § 3(a)(2), struck out heading and text 

of former subsec. (c). Text read as follows: ‘‘Each na-

tional securities association shall pay to the Commis-

sion a fee at a rate equal to 1⁄300 of one percent of the 

aggregate dollar amount of sales transacted by or 

through any member of such association otherwise 

than on a national securities exchange of securities 

registered on such an exchange (other than bonds, de-

bentures, other evidences of indebtedness, and security 

futures products), except that for fiscal year 2007 or any 

succeeding fiscal year such rate shall be equal to 1⁄800 of 

one percent of such aggregate dollar amount of sales. 

Fees collected pursuant to this subsection shall be de-

posited and collected as general revenue of the Treas-

ury.’’ 

Pub. L. 107–123, § 2(1),(2), (4), which directed that sub-

sec. (d) be amended by substituting ‘‘$15 per $1,000,000’’ 

for ‘‘1⁄300 of one percent’’ and ‘‘security futures prod-

ucts, and options on securities indexes (excluding a 

narrow-based security index)’’ for ‘‘and security futures 

products’’, and striking out ‘‘, except that for fiscal 

year 2007, or any succeeding fiscal year, such rate shall 

be equal to 1⁄800 of one percent of such aggregate dollar 

amount of sale’’ before period at end of par. (1), was ex-

ecuted by making the amendment in subsec. (c), to re-

flect the probable intent of Congress and the amend-

ment by Pub. L. 107–123, § 3(a)(3), which redesignated 

subsec. (d) as (c). See above. 

Subsec. (d). Pub. L. 107–123, § 3(a)(4), (6), redesignated 

subsec. (e) as (d) and substituted ‘‘except that for fiscal 

year 2007 and each succeeding fiscal year such assess-

ment shall be equal to $0.0042 for each such trans-

action’’ for ‘‘except that for fiscal year 2007 or any suc-

ceeding fiscal year such assessment shall be equal to 

$0.0075 for each such transaction. Assessments collected 
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pursuant to this subsection shall be deposited and col-

lected as general revenue of the Treasury’’. Former 

subsec. (d) redesignated (c). 
Pub. L. 107–123, § 2(5), which directed that subsec. (e) 

be amended by substituting ‘‘$0.009’’ for ‘‘$0.02’’, was ex-

ecuted by making the amendment in subsec. (d), to re-

flect the probable intent of Congress and the amend-

ment by Pub. L. 107–123, § 3(a)(4), (6) which redesignated 

subsec. (e) as (d). See above. 
Subsec. (e). Pub. L. 107–123, § 3(a)(5), (6), redesignated 

subsec. (f) as (e) and substituted ‘‘Dates for payments’’ 

for ‘‘Dates for payment of fees’’ in heading and ‘‘The 

fees and assessments required’’ for ‘‘The fees required’’ 

in introductory provisions. Former subsec. (e) redesig-

nated (d). 
Subsec. (f). Pub. L. 107–123, § 3(a)(6), redesignated sub-

sec. (g) as (f). Former subsec. (f) redesignated (e). 
Subsec. (g). Pub. L. 107–123, § 3(a)(6), (b)(2), redesig-

nated subsec. (h) as (g) and inserted before period at 

end ‘‘not later than April 30 of the fiscal year preceding 

the fiscal year to which such rate applies, together 

with any estimates or projections on which such fees 

are based’’. Former subsec. (g) redesignated (f). 
Subsec. (h). Pub. L. 107–123, § 3(a)(6), redesignated sub-

sec. (i), as enacted by Pub. L. 107–123, § 2(6), as (h). See 

below. Former subsec. (h) redesignated (g). 
Subsec. (i). Pub. L. 107–123, § 3(a)(7), added subsec. (i). 
Pub. L. 107–123, § 2(6), added subsec. (i). 
Subsecs. (j) to (l). Pub. L. 107–123, § 3(b)(1), added sub-

secs. (j) to (l). 
2000—Subsec. (a). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(f)(1)], inserted ‘‘and assessments’’ after ‘‘fees’’. 
Subsecs. (b), (c), (d)(1). Pub. L. 106–554, § 1(a)(5) [title 

II, § 206(f)(2)], substituted ‘‘other evidences of indebted-

ness, and security futures products’’ for ‘‘and other evi-

dences of indebtedness’’. 
Subsec. (e). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(f)(6)], added subsec. (e). Former subsec. (e) redesig-

nated (f). 
Subsec. (f). Pub. L. 106–554, § 1(a)(5) [title II, § 206(f)(5)], 

redesignated subsec. (e) as (f). Former subsec. (f) redes-

ignated (g). 
Pub. L. 106–554, § 1(a)(5) [title II, § 206(f)(3)], inserted 

‘‘or assessment’’ after ‘‘fee’’. 
Subsec. (g). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(f)(5)], redesignated subsec. (f) as (g). Former sub-

sec. (g) redesignated (h). 
Pub. L. 106–554, § 1(a)(5) [title II, § 206(f)(4)], inserted 

‘‘and assessment’’ after ‘‘fee’’. 
Subsec. (h). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 206(f)(5)], redesignated subsec. (g) as (h). 
1998—Subsec. (a). Pub. L. 105–353 substituted ‘‘this 

section’’ for ‘‘this subsection’’. 
1996—Pub. L. 104–290 reenacted section catchline 

without change and amended text generally. Prior to 

amendment, text read as follows: ‘‘Every national secu-

rities exchange shall pay to the Commission on or be-

fore March 15 of each calendar year a fee in an amount 

equal to one three-hundredths of 1 per centum of the 

aggregate dollar amount of the sales of securities 

(other than bonds, debentures, and other evidences of 

indebtedness) transacted on such national securities 

exchange during each preceding calendar year to which 

this section applies. Every registered broker and dealer 

shall pay to the Commission on or before March 15 of 

each calendar year a fee in an amount equal to one 

three-hundredths of 1 per centum of the aggregate dol-

lar amount of the sales of securities registered on a na-

tional securities exchange (other than bonds, deben-

tures, and other evidences of indebtedness) transacted 

by such broker or dealer otherwise than on such an ex-

change during each preceding calendar year: Provided, 

however, That no payment shall be required for any cal-

endar year in which such payment would be less than 

one hundred dollars. The Commission, by rule, may ex-

empt any sale of securities or any class of sales of secu-

rities from any fee imposed by this section, if the Com-

mission finds that such exemption is consistent with 

the public interest, the equal regulation of markets and 

brokers and dealers, and the development of a national 

market system.’’ 

1975—Pub. L. 94–29 amended section generally, ex-

tending provisions requiring the payment of fees to in-

clude transactions in listed securities which occur in 

the over-the-counter market. 
1944—Act Mar. 17, 1944, amended section generally, in-

serting provisions exempting from the payment of the 

fee securities designated for exemption by the Sec-

retary of the Treasury. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–123, § 11, Jan. 16, 2002, 115 Stat. 2401, pro-

vided that: 
‘‘(a) IN GENERAL.—Except as provided in subsections 

(b) and (c), the amendments made by this Act [see 

Short Title of 2002 Amendment note set out under sec-

tion 78a of this title] shall take effect on October 1, 

2001. 
‘‘(b) IMMEDIATE TRANSACTION FEE REDUCTIONS.—The 

amendments made by section 2 [amending this section] 

shall take effect on the later of— 
‘‘(1) the first day of fiscal year 2002; or 
‘‘(2) thirty days after the date on which a regular 

appropriation to the Commission for such fiscal year 

is enacted. 
‘‘(c) ADDITIONAL EXCEPTIONS.—The authorities pro-

vided by section 6(b)(9) of the Securities Act of 1933 [15 

U.S.C. 77f(b)(9)] and sections 13(e)(9), 14(g)(9), and 31(k) 

of the Securities Exchange Act of 1934 [15 U.S.C. 

78m(e)(9), 78n(g)(9), and 78ee(k)], as so designated by 

this Act, shall not apply until October 1, 2002.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 405(b) of Pub. L. 104–290 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendment made by subsection (a) [amending this 

section] shall apply with respect to transactions in se-

curities that occur on or after October 1, 1997. 
‘‘(2) OFF-EXCHANGE TRADES OF LAST SALE REPORTED 

TRANSACTIONS.—The amendment made by subsection 

(a) [amending this section] shall apply with respect to 

transactions described in section 31(d)(1) of the Securi-

ties Exchange Act of 1934 [subsec. (d)(1) of this section] 

(as amended by subsection (a) of this section) that 

occur on or after September 1, 1997.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective Jan. 1, 1976, see 

section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

STUDY OF THE EFFECT OF FEE REDUCTIONS 

Pub. L. 107–123, § 9, Jan. 16, 2002, 115 Stat. 2400, pro-

vided that: 
‘‘(a) STUDY.—The Office of Economic Analysis of the 

Securities and Exchange Commission (hereinafter re-

ferred to as the ‘Office’) shall conduct a study of the ex-

tent to which the benefits of reductions in fees effected 

as a result of this Act [see Short Title of 2002 Amend-

ment note set out under section 78a of this title] are 

passed on to investors. 
‘‘(b) FACTORS FOR CONSIDERATION.—In conducting the 

study under subsection (a), the Office shall— 
‘‘(1) consider the various elements of the securities 

industry directly and indirectly benefiting from the 

fee reductions, including purchasers and sellers of se-

curities, members of national securities exchanges, 

issuers, broker-dealers, underwriters, participants in 

investment companies, retirement programs, and 

others; 
‘‘(2) consider the impact on different types of inves-

tors, such as individual equity holders, individual in-

vestment company shareholders, businesses, and 

other types of investors; 
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‘‘(3) include in the interpretation of the term ‘in-

vestor’ shareholders of entities subject to the fee re-

ductions; and 
‘‘(4) consider the economic benefits to investors 

flowing from the fee reductions to include such fac-

tors as market efficiency, expansion of investment 

opportunities, and enhanced liquidity and capital for-

mation. 
‘‘(c) REPORT TO CONGRESS.—Not later than 2 years 

after the date of the enactment of this Act [Jan. 16, 

2002], the Securities and Exchange Commission shall 

submit to the Congress the report prepared by the Of-

fice on the findings of the study conducted under sub-

section (a).’’ 

FEES FROM NATIONAL SECURITIES ASSOCIATIONS FOR 

MEMBER TRANSACTIONS OTHER THAN ON NATIONAL 

SECURITIES EXCHANGES 

Pub. L. 104–208, div. A, title I, § 101(a) [title V], Sept. 

30, 1996, 110 Stat. 3009, 3009–61, provided in part: ‘‘That 

effective January 1, 1997, every national securities asso-

ciation shall pay to the Commission a fee at a rate of 

one-three-hundredth of one percentum of the aggregate 

dollar amount of sales transacted by or through any 

member of such association otherwise than on a na-

tional securities exchange (other than bonds, deben-

tures, and other evidences of indebtedness) subject to 

prompt last sale reporting pursuant to the rules of the 

Commission or a registered national securities associa-

tion, excluding any sales for which a fee is paid under 

section 31 of the Securities Exchange Act of 1934 (15 

U.S.C. 78ee), and such increase shall be deposited as an 

offsetting collection to this appropriation, to remain 

available until expended, to recover the costs to the 

Government of the supervision and regulation of secu-

rities markets and securities professionals: Provided 

further, That the fee due from every national securities 

association shall be paid on or before September 30, 

1997, with respect to transactions and sales occurring 

during the period beginning on January 1, 1997, and 

ending at the close of August 31, 1997’’. 

§ 78ff. Penalties 

(a) Willful violations; false and misleading state-
ments 

Any person who willfully violates any provi-
sion of this chapter (other than section 78dd–1 of 
this title), or any rule or regulation thereunder 
the violation of which is made unlawful or the 
observance of which is required under the terms 
of this chapter, or any person who willfully and 
knowingly makes, or causes to be made, any 
statement in any application, report, or docu-
ment required to be filed under this chapter or 
any rule or regulation thereunder or any under-
taking contained in a registration statement as 
provided in subsection (d) of section 78o of this 
title, or by any self-regulatory organization in 
connection with an application for membership 
or participation therein or to become associated 
with a member thereof which statement was 
false or misleading with respect to any material 
fact, shall upon conviction be fined not more 
than $1,000,000, or imprisoned not more than 10 
years, or both, except that when such person is 
a person other than a natural person, a fine not 
exceeding $2,500,000 may be imposed; but no per-
son shall be subject to imprisonment under this 
section for the violation of any rule or regula-
tion if he proves that he had no knowledge of 
such rule or regulation. 

(b) Failure to file information, documents, or re-
ports 

Any issuer which fails to file information, doc-
uments, or reports required to be filed under 

subsection (d) of section 78o of this title or any 
rule or regulation thereunder shall forfeit to the 
United States the sum of $100 for each and every 
day such failure to file shall continue. Such for-
feiture, which shall be in lieu of any criminal 
penalty for such failure to file which might be 
deemed to arise under subsection (a) of this sec-
tion, shall be payable into the Treasury of the 
United States and shall be recoverable in a civil 
suit in the name of the United States. 

(c) Violations by issuers, officers, directors, 
stockholders, employees, or agents of issuers 

(1)(A) Any issuer that violates subsection (a) 
or (g) of section 78dd–1 of this title shall be fined 
not more than $2,000,000. 

(B) Any issuer that violates subsection (a) or 
(g) of section 78dd–1 of this title shall be subject 
to a civil penalty of not more than $10,000 im-
posed in an action brought by the Commission. 

(2)(A) Any officer, director, employee, or agent 
of an issuer, or stockholder acting on behalf of 
such issuer, who willfully violates subsection (a) 
or (g) of section 78dd–1 of this title shall be fined 
not more than $100,000, or imprisoned not more 
than 5 years, or both. 

(B) Any officer, director, employee, or agent of 
an issuer, or stockholder acting on behalf of 
such issuer, who violates subsection (a) or (g) of 
section 78dd–1 of this title shall be subject to a 
civil penalty of not more than $10,000 imposed in 
an action brought by the Commission. 

(3) Whenever a fine is imposed under para-
graph (2) upon any officer, director, employee, 
agent, or stockholder of an issuer, such fine may 
not be paid, directly or indirectly, by such is-
suer. 

(June 6, 1934, ch. 404, title I, § 32, 48 Stat. 904; 
May 27, 1936, ch. 462, § 9, 49 Stat. 1380; June 25, 
1938, ch. 677, § 4, 52 Stat. 1076; Pub. L. 88–467, § 11, 
Aug. 20, 1964, 78 Stat. 580; Pub. L. 94–29, §§ 23, 
27(b), June 4, 1975, 89 Stat. 162, 163; Pub. L. 
95–213, title I, § 103(b), Dec. 19, 1977, 91 Stat. 1496; 
Pub. L. 98–376, § 3, Aug. 10, 1984, 98 Stat. 1265; 
Pub. L. 100–418, title V, § 5003(b), Aug. 23, 1988, 102 
Stat. 1419; Pub. L. 100–704, § 4, Nov. 19, 1988, 102 
Stat. 4680; Pub. L. 105–366, § 2(d), Nov. 10, 1998, 112 
Stat. 3303.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

AMENDMENTS 

1998—Subsec. (c)(1). Pub. L. 105–366, § 2(d)(1), (2), sub-

stituted ‘‘subsection (a) or (g) of section 78dd–1’’ for 

‘‘section 78dd–1(a)’’ in subpars. (A) and (B). 

Subsec. (c)(2). Pub. L. 105–366, § 2(d)(3), amended par. 

(2) generally. Prior to amendment, par. (2) read as fol-

lows: 

‘‘(2)(A) Any officer or director of an issuer, or stock-

holder acting on behalf of such issuer, who willfully 

violates section 78dd–1(a) of this title shall be fined not 

more than $100,000, or imprisoned not more than 5 

years, or both. 

‘‘(B) Any employee or agent of an issuer who is a 

United States citizen, national, or resident or is other-

wise subject to the jurisdiction of the United States 

(other than an officer, director, or stockholder acting 

on behalf of such issuer), and who willfully violates sec-

tion 78dd–1(a) of this title, shall be fined not more than 

$100,000, or imprisoned not more than 5 years, or both. 
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‘‘(C) Any officer, director, employee, or agent of an 
issuer, or stockholder acting on behalf of such issuer, 
who violates section 78dd–1(a) of this title shall be sub-
ject to a civil penalty of not more than $10,000 imposed 
in an action brought by the Commission.’’ 

1988—Subsec. (a). Pub. L. 100–704 substituted 
‘‘$1,000,000’’ for ‘‘$100,000’’, ‘‘10 years’’ for ‘‘five years’’, 
‘‘is a person other than a natural person’’ for ‘‘is an ex-
change’’, and ‘‘$2,500,000’’ for ‘‘$500,000’’. 

Subsec. (c). Pub. L. 100–418 amended subsec. (c) gener-
ally. Prior to amendment, subsec. (c) read as follows: 

‘‘(1) Any issuer which violates section 78dd–1(a) of 
this title shall, upon conviction, be fined not more than 
$1,000,000. 

‘‘(2) Any officer or director of an issuer, or any stock-
holder acting on behalf of such issuer, who willfully 
violates section 78dd–1(a) of this title shall, upon con-
viction, be fined not more than $10,000, or imprisoned 
not more than five years, or both. 

‘‘(3) Whenever an issuer is found to have violated sec-
tion 78dd–1(a) of this title, any employee or agent of 
such issuer who is a United States citizen, national, or 
resident or is otherwise subject to the jurisdiction of 
the United States (other than an officer, director, or 
stockholder of such issuer), and who willfully carried 
out the act or practice constituting such violation 

shall, upon conviction, be fined not more than $10,000, 

or imprisoned not more than five years, or both. 
‘‘(4) Whenever a fine is imposed under paragraph (2) 

or (3) of this subsection upon any officer, director, 

stockholder, employee, or agent of an issuer, such fine 

shall not be paid, directly or indirectly, by such is-

suer.’’ 
1984—Subsec. (a). Pub. L. 98–376 substituted ‘‘$100,000’’ 

for ‘‘$10,000’’. 
1977—Subsec. (a). Pub. L. 95–213, § 103(b)(1), inserted 

‘‘(other than section 78dd–1 of this title)’’ after ‘‘Any 

person who willfully violates any provision of this 

chapter’’. 
Subsec. (c). Pub. L. 95–213, § 103(b)(2), added subsec. 

(c). 
1975—Subsec. (a). Pub. L. 94–29, §§ 23(1), 27(b), inserted 

‘‘or by any self-regulatory organization in connection 

with an application for membership or participation 

therein or to become associated with a member there-

of,’’ and substituted ‘‘or imprisoned not more than five 

years’’ for ‘‘or imprisoned not more than two years’’. 
Subsec. (c). Pub. L. 94–29, § 23(2), struck out subsec. (c) 

which rendered this section inapplicable to violations 

of any rule or regulation prescribed pursuant to para-

graph (3) of subsection (c) of section 78o of this title. 
1964—Subsec. (b). Pub. L. 88–467 substituted ‘‘required 

to be filed under’’ for ‘‘pursuant to an undertaking con-

tained in a registration statement as provided in’’ and 

inserted ‘‘or any rule or regulation thereunder’’ after 

‘‘section 78o of this title.’’ 
1938—Subsec. (c). Act June 25, 1938, added subsec. (c). 
1936—Subsec. (a). Act May 27, 1936, inserted ‘‘or any 

undertaking contained in a registration statement as 

provided in subsection (d) of section 78o of this title’’. 
Subsec. (b). Act May 27, 1936, added subsec. (b). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–704 not applicable to ac-

tions occurring before Nov. 19, 1988, see section 9 of 

Pub. L. 100–704, set out as a note under section 78o of 

this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–376 effective Aug. 10, 1984, 

see section 7 of Pub. L. 98–376, set out as a note under 

section 78c of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 section 12a; title 

22 section 2197; title 26 sections 162, 952, 964. 

§ 78gg. Separability 

If any provision of this chapter, or the applica-
tion of such provision to any person or circum-
stances, shall be held invalid, the remainder of 
the chapter and the application of such provi-
sion to persons or circumstances other than 
those as to which it is held invalid, shall not be 
affected thereby. 

(June 6, 1934, ch. 404, title I, § 33, 48 Stat. 905.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’. See References in Text note set out under 

section 78a of this title. 

§ 78hh. Effective date 

This chapter shall become effective on July 1, 
1934, except that sections 78f and 78l(b to e) of 
this title shall become effective on September 1, 
1934; and sections 78e, 78g, 78h, 78i(a)(6), 78j, 78k, 
78l(a), 78m, 78n, 78o, 78p, 78q, 78r, 78s, and 78dd of 
this title shall become effective on October 1, 
1934. 

(June 6, 1934, ch. 404, title I, § 34, 48 Stat. 905.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘This Act’’. See References in Text note set out under 

section 78a of this title. 

§ 78hh–1. Effective date of certain sections 

This Act shall become effective on May 27, 
1936; except that clause (2) of subsection (f) of 
section 78l of this title, and subsections (a) and 
(d) of section 78o of this title, shall become ef-
fective ninety days after May 27, 1936, and that 
clause (3) of subsection (f) of section 78l of this 
title shall become effective six months after 
May 27, 1936. 

(May 27, 1936, ch. 462, § 12, 49 Stat. 1380.) 

REFERENCES IN TEXT 

This Act, referred to in text, is act May 27, 1936, ch. 

462, 49 Stat. 1375, popularly known as the Unlisted Se-

curities Trading Act, which enacted sections 78l–1, 

78o–1, 78o–2, and 78hh–1 of this title, and amended sec-

tions 78l, 78o, 78q, 78r, 78t, 78u, 78w, and 78ff of this title. 

CODIFICATION 

Section was not enacted as a part of the Securities 

Exchange Act of 1934 which comprises this chapter. 

§ 78ii. Omitted 

CODIFICATION 

Section, act June 6, 1934, ch. 404, title II, § 210, 48 Stat. 

908, transferred the powers, duties and functions of the 

Federal Trade Commission under subchapter I of chap-

ter 2A of this title to the Securities and Exchange Com-

mission. Pending proceedings before the Federal Trade 

Commission were continued before the Securities and 

Exchange Commission. 

§ 78jj. Repealed. Pub. L. 100–181, title III, § 330, 
Dec. 4, 1987, 101 Stat. 1259 

Section, act June 6, 1934, ch. 404, title II, § 211, 48 Stat. 

909, provided for a study and report by Securities and 
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Exchange Commission of reorganization proceedings. 

Study as basis for Trust Indenture Act of 1939, see sec-

tion 77bbb of this title. 

§ 78kk. Authorization of appropriations 

(a) In general 

In addition to any other funds authorized to be 
appropriated to the Commission, there are au-
thorized to be appropriated to carry out the 
functions, powers, and duties of the Commis-
sion, $351,280,000 for fiscal year 1999. 

(b) Miscellaneous expenses 

Funds appropriated pursuant to this section 
are authorized to be expended— 

(1) not to exceed $3,000 per fiscal year, for of-
ficial reception and representation expenses; 

(2) not to exceed $10,000 per fiscal year, for 
funding a permanent secretariat for the Inter-
national Organization of Securities Commis-
sions; and 

(3) not to exceed $100,000 per fiscal year, for 
expenses for consultations and meetings 
hosted by the Commission with foreign gov-
ernmental and other regulatory officials, 
members of their delegations, appropriate rep-
resentatives, and staff to exchange views con-
cerning developments relating to securities 
matters, for development and implementation 
of cooperation agreements concerning securi-
ties matters, and provision of technical assist-
ance for the development of foreign securities 
markets, such expenses to include necessary 
logistic and administrative expenses and the 
expenses of Commission staff and foreign in-
vitees in attendance at such consultations and 
meetings, including— 

(A) such incidental expenses as meals 
taken in the course of such attendance; 

(B) any travel or transportation to or from 
such meetings; and 

(C) any other related lodging or subsist-
ence. 

(June 6, 1934, ch. 404, title I, § 35, as added Pub. 
L. 94–29, § 24, June 4, 1975, 89 Stat. 162; amended 
Pub. L. 95–20, Apr. 13, 1977, 91 Stat. 47; Pub. L. 
95–211, Dec. 19, 1977, 91 Stat. 1492; Pub. L. 95–425, 
§ 1, Oct. 6, 1978, 92 Stat. 962; Pub. L. 96–477, title 
IV, § 401, Oct. 21, 1980, 94 Stat. 2291; Pub. L. 
100–181, title I, § 101, Dec. 4, 1987, 101 Stat. 1249; 
Pub. L. 100–704, § 8, Nov. 19, 1988, 102 Stat. 4683; 
Pub. L. 101–550, title I, § 102, Nov. 15, 1990, 104 
Stat. 2713; Pub. L. 104–290, title IV, § 403, Oct. 11, 
1996, 110 Stat. 3441; Pub. L. 105–353, title II, § 201, 
Nov. 3, 1998, 112 Stat. 3233.) 

AMENDMENTS 

1998—Pub. L. 105–353 reenacted section catchline 

without change and amended text generally. Prior to 

amendment, text read as follows: ‘‘There are authorized 

to be appropriated to carry out the functions, powers, 

and duties of the Commission $300,000,000 for fiscal year 

1997, in addition to any other funds authorized to be ap-

propriated to the Commission.’’ 
1996—Pub. L. 104–290 reenacted section catchline 

without change and amended text generally. Prior to 

amendment, text read as follows: ‘‘There are authorized 

to be appropriated to carry out the functions, powers, 

and duties of the Commission— 
‘‘(1) $178,023,000 for the fiscal year ending September 

30, 1990; and 
‘‘(2) $212,609,000 for the fiscal year ending September 

30, 1991.’’ 

1990—Pub. L. 101–550 amended section generally, sub-

stituting present provisions for former provisions 

which provided for fiscal years 1988 and 1989: in subsec. 

(a), for authorization of appropriations for the Commis-

sion; in subsec. (b), for amounts for the EDGAR system; 

and in subsec. (c), for amounts for reception and rep-

resentation expenses and for membership in the Inter-

national Organization of Securities Commissions. 

1988—Subsec. (c). Pub. L. 100–704 added subsec. (c). 

1987—Pub. L. 100–181 amended section generally. Prior 

to amendment, section read as follows: ‘‘There are au-

thorized to be appropriated to carry out the functions, 

powers, and duties of the Commission not to exceed 

$51,000,000 for the fiscal year ending June 30, 1976, 

$56,500,000 for the fiscal year ending September 30, 1977, 

$63,750,000 for the fiscal year ending September 30, 1978, 

$69,000,000 for the fiscal year ending September 30, 1979, 

$79,000,000 for the fiscal year ending September 30, 1980, 

$85,500,000 for the fiscal year ending September 30, 1981, 

$96,640,000 for the fiscal year ending September 30, 1982, 

and $106,610,000 for the fiscal year ending September 30, 

1983. For fiscal years succeeding fiscal year 1983, there 

may be appropriated such sums as the Congress may 

hereafter authorize by law.’’ 

1980—Pub. L. 96–477 authorized appropriations of 

$85,500,000 for fiscal year ending Sept. 30, 1981, 

$96,640,000 for fiscal year ending Sept. 30, 1982, and 

$106,610,000 for fiscal year ending Sept. 30, 1983, and pro-

vided that for fiscal years succeeding 1983, there may be 

appropriated such sums as Congress may authorize by 

law. 

1978—Pub. L. 95–425 inserted provision authorizing ap-

propriations of not to exceed $69,000,000, and $79,000,000 

for fiscal years ending Sept. 30, 1979 and 1980, respec-

tively, and substituted ‘‘fiscal year 1980’’ for ‘‘fiscal 

year 1978’’. 

1977—Pub. L. 95–211 authorized appropriations of not 

to exceed $63,750,000 for fiscal year ending Sept. 30, 1978, 

and substituted ‘‘For the fiscal years succeeding fiscal 

year 1978’’ for ‘‘For fiscal years succeeding the 1977 fis-

cal year’’ in provisions relating to appropriations for 

succeeding fiscal years. 

Pub. L. 95–20 substituted ‘‘$56,500,000’’ for 

‘‘$55,000,000’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–704 not applicable to ac-

tions occurring before Nov. 19, 1988, see section 9 of 

Pub. L. 100–704 set out as a note under section 78o of 

this title. 

EFFECTIVE DATE 

Section effective June 4, 1975, see section 31(a) of Pub. 

L. 94–29, set out as a note under section 78b of this title. 

§ 78ll. Requirements for the EDGAR system 

The Commission, by rule or regulation— 
(1) shall provide that any information in the 

EDGAR system that is required to be dissemi-
nated by the contractor— 

(A) may be sold or disseminated by the 
contractor only pursuant to a uniform 
schedule of fees prescribed by the Commis-
sion; 

(B) may be obtained by a purchaser by di-
rect interconnection with the EDGAR sys-
tem; 

(C) shall be equally available on equal 
terms to all persons; and 

(D) may be used, resold, or redisseminated 
by any person who has lawfully obtained 
such information without restriction and 
without payment of additional fees or royal-
ties; and 

(2) shall require that persons, or classes of 
persons, required to make filings with the 
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Commission submit such filings in a form and 
manner suitable for entry into the EDGAR 
system and shall specify the date that such re-
quirement is effective with respect to that 
person or class; except that the Commission 
may exempt persons or classes of persons, or 
filings or classes of filings, from such rules or 
regulations in order to prevent hardships or to 
avoid imposing unreasonable burdens or as 
otherwise may be necessary or appropriate. 

(June 6, 1934, ch. 404, title I, § 35A, as added Pub. 
L. 100–181, title I, § 102, Dec. 4, 1987, 101 Stat. 1249; 
amended Pub. L. 105–353, title II, § 202, Nov. 3, 
1998, 112 Stat. 3234.) 

AMENDMENTS 

1998—Subsecs. (a) to (c). Pub. L. 105–353, § 202(1), 

struck out subsecs. (a) to (c) which: in subsec. (a) re-

quired certifications and reports as prerequisite to obli-

gation or expenditure of funds for establishment or op-

eration of EDGAR system, and provided that former 

section 78kk(b) amounts were to be exclusive source of 

funds for systems procurement and operation; in sub-

sec. (b) required report on status of EDGAR develop-

ment, implementation, and progress to certain Con-

gressional committees at six-month intervals; and in 

subsec. (c) required certification to Congressional com-

mittees of total costs, cost/benefit analysis, assurances 

of compliance, capabilities of system, competence of 

personnel, and review of test group filings prior to en-

tering into contract for EDGAR system. 

Subsec. (d). Pub. L. 105–353, § 202(2), struck out ‘‘(d)’’ 

before ‘‘The Commission’’ in introductory provisions, 

in par. (2) substituted period for ‘‘; and’’ at end, and 

struck out par. (3) which read as follows: ‘‘shall require 

all persons who make any filing with the Commission, 

in addition to complying with such other rules concern-

ing the form and manner of filing as the Commission 

may prescribe, to submit such filings in written or 

printed form— 

‘‘(A) for a period of at least one year after the effec-

tive date specified for such person or class under 

paragraph (2); or 

‘‘(B) for a shorter period if the Commission deter-

mines that the EDGAR system (i) is reliable, (ii) pro-

vides a suitable alternative to such written and print-

ed filings, and (iii) assures that the provision of infor-

mation through the EDGAR system is as effective 

and efficient for filers, users, and disseminators as 

provision of such information in written or printed 

form.’’ 

Subsec. (e). Pub. L. 105–353, § 202(1), struck out subsec. 

(e) which read as follows: ‘‘For the purposes of carrying 

out its responsibilities under subsection (d)(3) of this 

section, the Commission shall consult with representa-

tives of persons filing, disseminating, and using infor-

mation contained in filings with the Commission.’’ 

§ 78mm. General exemptive authority 

(a) Authority 

(1) In general 

Except as provided in subsection (b) of this 
section, but notwithstanding any other provi-
sion of this chapter, the Commission, by rule, 
regulation, or order, may conditionally or un-
conditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision 
or provisions of this chapter or of any rule or 
regulation thereunder, to the extent that such 
exemption is necessary or appropriate in the 
public interest, and is consistent with the pro-
tection of investors. 

(2) Procedures 

The Commission shall, by rule or regulation, 
determine the procedures under which an ex-
emptive order under this section shall be 
granted and may, in its sole discretion, decline 
to entertain any application for an order of ex-
emption under this section. 

(b) Limitation 

The Commission may not, under this section, 
exempt any person, security, or transaction, or 
any class or classes of persons, securities, or 
transactions from section 78o–5 of this title or 
the rules or regulations issued thereunder or 
(for purposes of section 78o–5 of this title and 
the rules and regulations issued thereunder) 
from any definition in paragraph (42), (43), (44), 
or (45) of section 78c(a) of this title. 

(June 6, 1934, ch. 404, title I, § 36, as added Pub. 
L. 104–290, title I, § 105(b), Oct. 11, 1996, 110 Stat. 
3424.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a)(1), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

CHAPTER 2B–1—SECURITIES INVESTOR 
PROTECTION 

Sec. 

78aaa. Short title. 

78bbb. Application of Securities Exchange Act of 

1934. 

78ccc. Securities Investor Protection Corporation. 

(a) Creation and membership. 

(b) Powers. 

(c) Board of Directors. 

(d) Meetings of Board. 

(e) Bylaws and rules. 

78ddd. SIPC Fund. 

(a) In general. 

(b) Initial required balance for fund. 

(c) Assessments. 

(d) Requirements respecting assessments 

and lines of credit. 

(e) Prior trusts; overpayments and un-

derpayments. 

(f) Borrowing authority. 

(g) SEC loans to SIPC. 

(h) SEC notes issued to Treasury. 

(i) Consolidated group. 

78eee. Protection of customers. 

(a) Determination of need of protection. 

(b) Court action. 

(c) SEC participation in proceedings. 

(d) SIPC participation. 

78fff. General provisions of a liquidation proceed-

ing. 

(a) Purposes. 

(b) Application of title 11. 

(c) Determination of customer status. 

(d) Apportionment. 

(e) Costs and expenses of administration. 

78fff–1. Powers and duties of a trustee. 

(a) Trustee powers. 

(b) Trustee duties. 

(c) Reports by trustee to court. 

(d) Investigations. 

78fff–2. Special provisions of a liquidation proceed-

ing. 

(a) Notice and claims. 

(b) Payments to customers. 

(c) Customer related property. 

(d) Purchase of securities. 

(e) Closeouts. 

(f) Transfer of customer accounts. 
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Sec. 

78fff–3. SIPC advances. 

(a) Advances for customers’ claims. 

(b) Other advances. 

(c) Discretionary advances. 

78fff–4. Direct payment procedure. 

(a) Determination regarding direct pay-

ments. 

(b) Notice. 

(c) Payments to customers. 

(d) Effect on claims. 

(e) Jurisdiction of Bankruptcy Courts. 

(f) Discontinuance of direct payment 

procedures. 

(g) References. 

78ggg. SEC functions. 

(a) Administrative procedure. 

(b) Enforcement of actions. 

(c) Examinations and reports. 

78hhh. Examining authority functions. 

78iii. Functions of self-regulatory organizations. 

(a) Collection agent. 

(b) Immunity. 

(c) Inspections. 

(d) Reports. 

(e) Consultation. 

(f) Financial condition of members. 

78jjj. Prohibited acts. 

(a) Failure to pay assessment, etc. 

(b) Engaging in business after appoint-

ment of trustee or initiation of di-

rect payment procedure. 

(c) Concealment of assets; false state-

ments or claims. 

78kkk. Miscellaneous provisions. 

(a) Public inspection of reports. 

(b) Liability of members of SIPC. 

(c) Liability of SIPC and Directors, offi-

cers, or employees. 

(d) Advertising. 

(e) SIPC exempt from taxation. 

(f) Section 78t(a) of this title not to 

apply. 

(g) SEC study of unsafe or unsound prac-

tices. 

78lll. Definitions. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 78c of this title; 

title 7 section 12a; title 11 sections 555, 559, 742. 

§ 78aaa. Short title 

This chapter may be cited as the ‘‘Securities 
Investor Protection Act of 1970’’. 

(Pub. L. 91–598, § 1(a), Dec. 30, 1970, 84 Stat. 1636.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘This Act’’, meaning Pub. L. 91–598, Dec. 30, 1970, 84 

Stat. 1636. For complete classification of this Act to 

the Code, see Tables. 

SHORT TITLE OF 1978 AMENDMENT 

Pub. L. 95–283, § 1, May 21, 1978, 92 Stat. 249, provided 

that: ‘‘This Act [enacting sections 78fff–1 to 78fff–4 of 

this title, amending sections 77c, 78c, 78k, and 78ccc to 

78lll of this title and enacting provisions set out as a 

note under section 78k of this title] may be cited as the 

‘Securities Investor Protection Act Amendments of 

1978’.’’ 

§ 78bbb. Application of Securities Exchange Act 
of 1934 

Except as otherwise provided in this chapter, 
the provisions of the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq.] (hereinafter referred 
to as the ‘‘1934 Act’’) apply as if this chapter 

constituted an amendment to, and was included 
as a section of, such Act. 

(Pub. L. 91–598, § 2, Dec. 30, 1970, 84 Stat. 1637.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 91–598, Dec. 30, 1970, 84 

Stat. 1636. For complete classification of this Act to 

the Code, see Tables. 
The Securities Exchange Act of 1934, referred to in 

text, is act June 6, 1934, ch. 404, 48 Stat. 881, as amend-

ed, which is classified generally to chapter 2B (§ 78a et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 

§ 78ccc. Securities Investor Protection Corpora-
tion 

(a) Creation and membership 

(1) Creation 

There is hereby established a body corporate 
to be known as the ‘‘Securities Investor Pro-
tection Corporation’’ (hereafter in this chap-
ter referred to as ‘‘SIPC’’). SIPC shall be a 
nonprofit corporation and shall have succes-
sion until dissolved by Act of the Congress. 
SIPC shall— 

(A) not be an agency or establishment of 
the United States Government; and 

(B) except as otherwise provided in this 
chapter, be subject to, and have all the pow-
ers conferred upon a nonprofit corporation 
by, the District of Columbia Nonprofit Cor-
poration Act. 

(2) Membership 

(A) Members of SIPC 

SIPC shall be a membership corporation 
the members of which shall be all persons 
registered as brokers or dealers under sec-
tion 78o(b) of this title, other than— 

(i) persons whose principal business, in 
the determination of SIPC, taking into ac-
count business of affiliated entities, is con-
ducted outside the United States and its 
territories and possessions; 

(ii) persons whose business as a broker or 
dealer consists exclusively of (I) the dis-
tribution of shares of registered open end 
investment companies or unit investment 
trusts, (II) the sale of variable annuities, 
(III) the business of insurance, or (IV) the 
business of rendering investment advisory 
services to one or more registered invest-
ment companies or insurance company 
separate accounts; and 

(iii) persons who are registered as a 
broker or dealer pursuant to section 
78o(b)(11)(A) of this title. 

(B) Commission review 

SIPC shall file with the Commission a 
copy of any determination made pursuant to 
subparagraph (A)(i). Within thirty days after 
the date of such filing, or within such longer 
period as the Commission may designate of 
not more than ninety days after such date if 
it finds such longer period to be appropriate 
and publishes its reasons for so finding, the 
Commission shall, consistent with the public 
interest and the purposes of this chapter, af-
firm, reverse, or amend any such determina-
tion of SIPC. 
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(C) Additional members 

SIPC shall provide by rule that persons ex-
cluded from membership in SIPC under sub-
paragraph (A)(i) may become members of 
SIPC under such conditions and upon such 
terms as SIPC shall require by rule, taking 
into account such matters as the availabil-
ity of assets and the ability to conduct a liq-
uidation if necessary. 

(D) Disclosure 

Any broker or dealer excluded from mem-
bership in SIPC under subparagraph (A)(i) 
shall, as required by the Commission by 
rule, make disclosures of its exclusion and 
other relevant information to the customers 
of such broker or dealer who are living in 
the United States or its territories and pos-
sessions. 

(b) Powers 

In addition to the powers granted to SIPC 
elsewhere in this chapter, SIPC shall have the 
power— 

(1) to sue and be sued, complain and defend, 
in its corporate name and through its own 
counsel, in any State, Federal, or other court; 

(2) to adopt, alter, and use a corporate seal, 
which shall be judicially noticed; 

(3) to adopt, amend, and repeal, by its Board 
of Directors, such bylaws as may be necessary 
or appropriate to carry out the purposes of 
this chapter, including bylaws relating to— 

(A) the conduct of its business; and 
(B) the indemnity of its directors, officers, 

and employees (including any such person 
acting as trustee or otherwise in connection 
with a liquidation proceeding) for liabilities 
and expenses actually and reasonably in-
curred by any such person in connection 
with the defense or settlement of an action 
or suit if such person acted in good faith and 
in a manner reasonably believed to be con-
sistent with the purposes of this chapter. 

(4) to adopt, amend, and repeal, by its Board 
of Directors, such rules as may be necessary or 
appropriate to carry out the purposes of this 
chapter, including rules relating to— 

(A) the definition of terms used in this 
chapter, other than those terms for which a 
definition is provided in section 78lll of this 
title; 

(B) the procedures for the liquidation of 
members and direct payment procedures, in-
cluding the transfer of customer accounts, 
the distribution of customer property, and 
the advance and payment of SIPC funds; and 

(C) the exercise of all other rights and 
powers granted to it by this chapter; 

(5) to conduct its business (including the 
carrying on of operations and the maintenance 
of offices) and to exercise all other rights and 
powers granted to it by this chapter in any 
State or other jurisdiction without regard to 
any qualification, licensing, or other statute 
in such State or other jurisdiction; 

(6) to lease, purchase, accept gifts or dona-
tions of or otherwise acquire, to own, hold, im-
prove, use, or otherwise deal in or with, and to 
sell, convey, mortgage, pledge, lease, exchange 

or otherwise dispose of, any property, real, 
personal or mixed, or any interest therein, 
wherever situated; 

(7) subject to the provisions of subsection (c) 
of this section, to elect or appoint such offi-
cers, attorneys, employees, and agents as may 
be required, to determine their qualifications, 
to define their duties, to fix their salaries, re-
quire bonds for them and fix the penalty 
thereof; 

(8) to enter into contracts, to execute instru-
ments, to incur liabilities, and to do any and 
all other acts and things as may be necessary 
or incidental to the conduct of its business and 
the exercise of all other rights and powers 
granted to SIPC by this chapter; and 

(9) by bylaw, to establish its fiscal year. 

(c) Board of Directors 

(1) Functions 

SIPC shall have a Board of Directors which, 
subject to the provisions of this chapter, shall 
determine the policies which shall govern the 
operations of SIPC. 

(2) Number and appointment 

The Board of Directors shall consist of seven 
persons as follows: 

(A) One director shall be appointed by the 
Secretary of the Treasury from among the 
officers and employees of the Department of 
the Treasury. 

(B) One director shall be appointed by the 
Federal Reserve Board from among the offi-
cers and employees of the Federal Reserve 
Board. 

(C) Five directors shall be appointed by 
the President, by and with the advice and 
consent of the Senate, as follows— 

(i) three such directors shall be selected 
from among persons who are associated 
with, and representative of different as-
pects of, the securities industry, not all of 
whom shall be from the same geographical 
area of the United States, and 

(ii) two such directors shall be selected 
from the general public from among per-
sons who are not associated with a broker 
or dealer or associated with a member of a 
national securities exchange, within the 
meaning of section 78c(a)(18) or section 
78c(a)(21), respectively, of this title, or 
similarly associated with any self-regu-
latory organization or other securities in-
dustry group, and who have not had any 
such association during the two years pre-
ceding appointment. 

(3) Chairman and Vice Chairman 

The President shall designate a Chairman 
and Vice Chairman from among those direc-
tors appointed under paragraph (2)(C)(ii) of 
this subsection. 

(4) Terms 

(A) Except as provided in subparagraphs 
(B) and (C), each director shall be appointed 
for a term of three years. 

(B) Of the directors first appointed under 
paragraph (2)— 

(i) two shall hold office for a term expir-
ing on December 31, 1971, 
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(ii) two shall hold office for a term expir-
ing on December 31, 1972, and 

(iii) three shall hold office for a term ex-
piring on December 31, 1973, 

as designated by the President at the time 
they take office. Such designation shall be 
made in a manner which will assure that no 
two persons appointed under the authority 
of the same clause of paragraph (2)(C) shall 
have terms which expire simultaneously. 

(C) A vacancy in the Board shall be filled 
in the same manner as the original appoint-
ment was made. Any director appointed to 
fill a vacancy occurring prior to the expira-
tion of the term for which his predecessor 
was appointed shall be appointed only for 
the remainder of such term. A director may 
serve after the expiration of his term until 
his successor has taken office. 

(5) Compensation 

All matters relating to compensation of di-
rectors shall be as provided in the bylaws of 
SIPC. 

(d) Meetings of Board 

The Board of Directors shall meet at the call 
of its Chairman, or as otherwise provided by the 
bylaws of SIPC. 

(e) Bylaws and rules 

(1) Proposed bylaw changes 

The Board of Directors of SIPC shall file 
with the Commission a copy of any proposed 
bylaw or any proposed amendment to or repeal 
of any bylaw of SIPC (hereinafter in this para-
graph collectively referred to as a ‘‘proposed 
bylaw change’’), accompanied by a concise 
general statement of the basis and purpose of 
such proposed bylaw change. Each such pro-
posed bylaw change shall take effect thirty 
days after the date of the filing of a copy 
thereof with the Commission, or upon such 
later date as SIPC may designate or such ear-
lier date as the Commission may determine, 
unless— 

(A) the Commission, by notice to SIPC set-
ting forth the reasons therefor, disapproves 
such proposed bylaw change as being con-
trary to the public interest or contrary to 
the purposes of this chapter; or 

(B) the Commission finds that such pro-
posed bylaw change involves a matter of 
such significant public interest that public 
comment should be obtained, in which case 
it may, after notifying SIPC in writing of 
such finding, require that the procedures set 
forth in paragraph (2) be followed with re-
spect to such proposed bylaw change, in the 
same manner as if such proposed bylaw 
change were a proposed rule change within 
the meaning of such paragraph. 

(2) Proposed rule changes 

(A) Filing of proposed rule changes 

The Board of Directors of SIPC shall file 
with the Commission, in accordance with 
such rules as the Commission may prescribe, 
a copy of any proposed rule or any proposed 
amendment to or repeal of any rule of SIPC 
(hereinafter in this subsection collectively 

referred to as a ‘‘proposed rule change’’), ac-
companied by a concise general statement of 
the basis and purpose of such proposed rule 
change. The Commission shall, upon the fil-
ing of any proposed rule change, publish no-
tice thereof, together with the terms of sub-
stance of such proposed rule change or a de-
scription of the subjects and issues involved. 
The Commission shall give interested per-
sons an opportunity to submit written data, 
views, and arguments with respect to such 
proposed rule change. No proposed rule 
change shall take effect unless approved by 
the Commission or otherwise permitted in 
accordance with the provisions of this para-
graph. 

(B) Action by the Commission 

Within thirty-five days after the date of 
publication of notice of the filing of a pro-
posed rule change, or within such longer pe-
riod as the Commission may designate of not 
more than ninety days after such date if it 
finds such longer period to be appropriate 
and publishes its reasons for so finding, or as 
to which SIPC consents, the Commission 
shall— 

(i) by order approve such proposed rule 
change; or 

(ii) institute proceedings to determine 
whether such proposed rule change should 
be disapproved. 

(C) Proceedings 

Proceedings instituted with respect to a 
proposed rule change pursuant to subpara-
graph (B)(ii) shall include notice of the 
grounds for disapproval under consideration 
and opportunity for hearing, and shall be 
concluded within one hundred eighty days 
after the date of publication of notice of the 
filing of such proposed rule change. At the 
conclusion of such proceedings, the Commis-
sion shall, by order, approve or disapprove 
such proposed rule change. The Commission 
may extend the time for conclusion of such 
proceedings for not more than sixty days if 
it finds good cause for such extension and 
publishes its reasons for so finding, or for 
such longer period as to which SIPC con-
sents. 

(D) Grounds for approval or disapproval 

The Commission shall approve a proposed 
rule change if it finds that such proposed 
rule change is in the public interest and is 
consistent with the purposes of this chapter, 
and any proposed rule change so approved 
shall be given force and effect as if promul-
gated by the Commission. The Commission 
shall disapprove a proposed rule change if it 
does not make the finding referred to in the 
preceding sentence. The Commission shall 
not approve any proposed rule change prior 
to thirty days after the date of publication 
of notice of the filing thereof, unless the 
Commission finds good cause for so doing 
and publishes its reasons for so finding. 

(E) Exception 

Notwithstanding any other provision of 
this paragraph, a proposed rule change may 
take effect— 
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(i) upon the date of filing with the Com-
mission, if such proposed rule change is 
designated by SIPC as relating solely to 
matters which the Commission, consistent 
with the public interest and the purposes 
of this subsection, determines by rule do 
not require the procedures set forth in this 
paragraph; or 

(ii) upon such date as the Commission 
shall for good cause determine. Any pro-
posed rule change which takes effect under 
this clause shall be filed promptly there-
after and reviewed in accordance with the 
provisions of subparagraph (A). 

At any time within sixty days after the date 
of filing of any rule change which has taken 
effect pursuant to this subparagraph, the 
Commission may summarily abrogate such 
rule change and require that it be refiled and 
reviewed in accordance with the provisions 
of this paragraph, if the Commission finds 
that such action is necessary or appropriate 
in the public interest, for the protection of 
investors, or otherwise in furtherance of the 
purposes of this chapter. Any action of the 
Commission pursuant to the preceding sen-
tence shall not affect the validity or force of 
a rule change during the period it was in ef-
fect and shall not be reviewable under sec-
tion 78y of this title or deemed to be final 
agency action for purposes of section 704 of 
title 5. 

(3) Action required by Commission 

The Commission may, by such rules as it de-
termines to be necessary or appropriate in the 
public interest or to carry out the purposes of 
this chapter, require SIPC to adopt, amend, or 
repeal any SIPC bylaw or rule, whenever 
adopted. 

(Pub. L. 91–598, § 3, Dec. 30, 1970, 84 Stat. 1637; 
Pub. L. 95–283, §§ 2–5, May 21, 1978, 92 Stat. 
249–251; Pub. L. 106–554, § 1(a)(5) [title II, 
§ 203(d)(2)], Dec. 21, 2000, 114 Stat. 2763, 2763A–424.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) to (c) and (e), 

was in the original ‘‘this Act’’, meaning Pub. L. 91–598, 

Dec. 30, 1970, 84 Stat. 1636. For complete classification 

of this Act to the Code, see Tables. 

The District of Columbia Nonprofit Corporation Act, 

referred to in subsec. (a)(1)(B), is Pub. L. 87–569, Aug. 6, 

1962, 76 Stat. 265, as amended, which is not classified to 

the Code. 

AMENDMENTS 

2000—Subsec. (a)(2)(A)(iii). Pub. L. 106–554 added cl. 

(iii). 

1978—Subsec. (a). Pub. L. 95–283, § 2(a), substituted 

‘‘Creation and membership’’ for ‘‘Creation’’ in heading, 

redesignated introductory text and cls. (1) and (3) as 

par. (1), and added par. 2 which incorporated provisions 

formerly contained in cl. (2) as par. (2)(A). 

Subsec. (b). Pub. L. 95–283, § 3, in par. (1) substituted 

‘‘State, Federal, or other court’’ for ‘‘court, State, or 

Federal’’, in par. (3) substituted provisions relating to 

adoption, etc., of bylaws by the Board of Directors, for 

provisions relating to adoption, etc., of bylaws and 

rules by the Board of Directors, added par. (4), and re-

designated former pars. (4) to (8) as (5) to (9), respec-

tively. 

Subsec. (c)(2)(C)(ii). Pub. L. 95–283, § 4(a), substituted 

‘‘a broker or dealer or associated with a member of a 

national securities exchange, within the meaning of 

section 78c(a)(18) or section 78c(a)(21), respectively, of 

this title, or similarly associated with any self-regu-

latory organization or other securities industry 

group,’’ for ‘‘any broker or dealer, within the meaning 

of paragraph (18) of section 78c(a) of this title, or simi-

larly associated with a national securities exchange or 

other securities industry group’’. 

Subsec. (c)(5). Pub. L. 95–283, § 4(b), substituted ‘‘Com-

pensation’’ for ‘‘Compensation, etc.’’ in heading, and in 

text struck out provisions relating to determinations 

of dollar volume of trading on exchanges. 

Subsec. (e). Pub. L. 95–283, § 5, inserted ‘‘and rules’’ 

after ‘‘Bylaws’’ in heading, and in text substituted pro-

visions relating to procedures applicable to proposed 

changes in the bylaws and rules of SIPC and required 

action by the Commission with respect to any SIPC 

bylaw or rule, for provisions relating to procedures ap-

plicable to adoption of initial bylaws and rules of SIPC 

and any alteration, supplement, repeal, or addition, ef-

fective date of any such bylaw or rule, and required ac-

tion by the Commission with respect to any SIPC 

bylaw or rule. 

Subsec. (f). Pub. L. 95–283, § 2(b), struck out subsec. (f) 

which set forth qualifications for other members of 

SIPC. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78ggg of this 

title. 

§ 78ddd. SIPC Fund 

(a) In general 

(1) Establishment of fund 

SIPC shall establish a ‘‘SIPC Fund’’ (herein-
after in this chapter referred to as the 
‘‘fund’’). All amounts received by SIPC (other 
than amounts paid directly to any lender pur-
suant to any pledge securing a borrowing by 
SIPC) shall be deposited in the fund, and all 
expenditures made by SIPC shall be made out 
of the fund. 

(2) Balance of the fund 

Except as otherwise provided in this section, 
the balance of the fund at any time shall con-
sist of the aggregate at such time of the fol-
lowing items: 

(A) Cash on hand or on deposit. 
(B) Amounts invested in United States 

Government or agency securities. 
(C) Such confirmed lines of credit as SIPC 

may from time to time maintain, other than 
those maintained pursuant to paragraph (4). 

(3) Confirmed lines of credit 

For purposes of this section, the amount of 
confirmed lines of credit as of any time is the 
aggregate amount which SIPC at such time 
has the right to borrow from banks and other 
financial institutions under confirmed lines of 
credit or other written agreements which pro-
vide that moneys so borrowed are to be repay-
able by SIPC not less than one year from the 
time of such borrowings (including, for pur-
poses of determining when such moneys are 
repayable, all rights of extension, refunding, 
or renewal at the election of SIPC). 

(4) Other lines 

SIPC may maintain such other confirmed 
lines of credit as it considers necessary or ap-
propriate, and such other confirmed lines of 
credit shall not be included in the balance of 
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the fund, but amounts received from such 
lines of credit may be disbursed by SIPC under 
this chapter as though such amounts were 
part of the fund. 

(b) Initial required balance for fund 

Within one hundred and twenty days from De-
cember 30, 1970, the balance of the fund shall ag-
gregate not less than $75,000,000, less any 
amounts expended from the fund within that pe-
riod. 

(c) Assessments 

(1) Initial assessments 

Each member of SIPC shall pay to SIPC, or 
the collection agent for SIPC specified in sec-
tion 78iii(a) of this title, on or before the one 
hundred and twentieth day following Decem-
ber 30, 1970, an assessment equal to one-eighth 
of 1 per centum of the gross revenues from the 
securities business of such member during the 
calendar year 1969, or if the Commission shall 
determine that, for purposes of assessment 
pursuant to this paragraph, a lesser percent-
age of gross revenues from the securities busi-
ness is appropriate for any class or classes of 
members (taking into account relevant fac-
tors, including but not limited to types of 
business done and nature of securities sold), 
such lesser percentages as the Commission, by 
rule or regulation, shall establish for such 
class or classes, but in no event less than one 
sixteenth of 1 per centum for any such class. 
In no event shall any assessment upon a mem-
ber pursuant to this paragraph be less than 
$150. 

(2) General assessment authority 

SIPC shall, by bylaw, impose upon its mem-
bers such assessments as, after consultation 
with self-regulatory organizations, SIPC may 
deem necessary and appropriate to establish 
and maintain the fund and to repay any bor-
rowings by SIPC. Any assessments so made 
shall be in conformity with contractual obli-
gations made by SIPC in connection with any 
borrowing incurred by SIPC. Subject to para-
graph (3) and subsection (d)(1)(A) of this sec-
tion, any such assessment upon the members, 
or any one or more classes thereof, may, in 
whole or in part, be based upon or measured by 
(A) the amount of their gross revenues from 
the securities business, or (B) all or any of the 
following factors: the amount or composition 
of their gross revenues from the securities 
business, the number or dollar volume of 
transactions effected by them, the number of 
customer accounts maintained by them or the 
amounts of cash and securities in such ac-
counts, their net capital, the nature of their 
activities (whether in the securities business 
or otherwise) and the consequent risks, or 
other relevant factors. 

(3) Limitations 

Notwithstanding any other provision of this 
chapter— 

(A) no assessment shall be made upon a 
member otherwise than pursuant to para-
graph (1) or (2) of this subsection, 

(B) an assessment may be made under 
paragraph (2) of this subsection at a rate in 

excess of one-half of one per centum during 
any twelve-month period if SIPC deter-
mines, in accordance with a bylaw, that such 
rate of assessment during such period will 
not have a material adverse effect on the fi-
nancial condition of its members or their 
customers, except that no assessments shall 
be made pursuant to such paragraph upon a 
member which require payments during any 
such period which exceed in the aggregate 
one per centum of such member’s gross reve-
nues from the securities business for such 
period, and 

(C) no assessment shall include any charge 
based upon the member’s activities (i) in the 
distribution of shares of registered open end 
investment companies or unit investment 
trusts, (ii) in the sale of variable annuities, 
(iii) in the business of insurance, or (iv) in 
the business of rendering investment advi-
sory services to one or more registered in-
vestment companies or insurance company 
separate accounts. 

(d) Requirements respecting assessments and 
lines of credit 

(1) Assessments 

(A) 1⁄2 of 1 percent assessment 

Subject to subsection (c)(3) of this section, 
SIPC shall impose upon each of its members 
an assessment at a rate of not less than one- 
half of 1 per centum per annum of the gross 
revenues from the securities business of such 
member— 

(i) until the balance of the fund aggre-
gates not less than $150,000,000 (or such 
other amount as the Commission may de-
termine in the public interest), 

(ii) during any period when there is out-
standing borrowing by SIPC pursuant to 
subsection (f) or subsection (g) of this sec-
tion, and 

(iii) whenever the balance of the fund 
(exclusive of confirmed lines of credit) is 
below $100,000,000 (or such other amount as 
the Commission may determine in the 
public interest). 

(B) 1⁄4 of 1 percent assessment 

During any period during which— 
(i) the balance of the fund (exclusive of 

confirmed lines of credit) aggregates less 
than $150,000,000 (or such other amount as 
the Commission has determined under 
paragraph (2)(B)), or 

(ii) SIPC is required under paragraph 
(2)(B) to phase out of the fund all con-
firmed lines of credit, 

SIPC shall endeavor to make assessments in 
such a manner that the aggregate assess-
ments payable by its members during such 
period shall not be less than one-fourth of 1 
per centum per annum of the aggregate 
gross revenues from the securities business 
for such members during such period. 

(C) Minimum assessment 

The minimum assessment imposed upon 
each member of SIPC shall be $25 per annum 
through the year ending December 31, 1979, 
and thereafter shall be the amount from 
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time to time set by SIPC bylaw, but in no 
event shall the minimum assessment be 
greater than $150 per annum. 

(2) Lines of credit 

(A) $50,000,000 limit after 1973 

After December 31, 1973, confirmed lines of 
credit shall not constitute more than 
$50,000,000 of the balance of the fund. 

(B) Phaseout requirement 

When the balance of the fund aggregates 
$150,000,000 (or such other amount as the 
Commission may determine in the public in-
terest) SIPC shall phase out of the fund all 
confirmed lines of credit. 

(e) Prior trusts; overpayments and underpay-
ments 

(1) Prior trusts 

There may be contributed and transferred at 
any time to SIPC any funds held by any trust 
established by a self-regulatory organization 
prior to January 1, 1970, and the amounts so 
contributed and transferred shall be applied, 
as may be determined by SIPC with approval 
of the Commission, as a reduction in the 
amounts payable pursuant to assessments 
made or to be made by SIPC upon members of 
such self-regulatory organization pursuant to 
subsection (c)(2) of this section. No such re-
duction shall be made at any time when there 
is outstanding any borrowing by SIPC pursu-
ant to subsection (g) of this section or any 
borrowings under confirmed lines of credit. 

(2) Overpayments 

To the extent that any payment by a mem-
ber exceeds the maximum rate permitted by 
subsection (c) of this section, the excess shall 
be recoverable only against future payments 
by such member, except as otherwise provided 
by SIPC bylaw. 

(3) Underpayments 

If a member fails to pay when due all or any 
part of an assessment made upon such mem-
ber, the unpaid portion thereof shall bear in-
terest at such rate as may be determined by 
SIPC bylaw and, in addition to such interest, 
SIPC may impose such penalty charge as may 
be determined by SIPC bylaw. Any such pen-
alty charge imposed upon a SIPC member 
shall not exceed 25 per centum of any unpaid 
portion of the assessment. SIPC may waive 
such penalty charge in whole or in part in cir-
cumstances where it considers such waiver ap-
propriate. 

(f) Borrowing authority 

SIPC shall have the power to borrow moneys 
and to evidence such borrowed moneys by the is-
suance of bonds, notes, or other evidences of in-
debtedness, all upon such terms and conditions 
as the Board of Directors may determine in the 
case of a borrowing other than pursuant to sub-
section (g) of this section, or as may be pre-
scribed by the Commission in the case of a bor-
rowing pursuant to subsection (g) of this sec-
tion. The interest payable on a borrowing pursu-
ant to subsection (g) of this section shall be 
equal to the interest payable on the related 

notes or other obligations issued by the Com-
mission to the Secretary of the Treasury. To se-
cure the payment of the principal of, and inter-
est and premium, if any, on, all bonds, notes, or 
other evidences of indebtedness so issued, SIPC 
may make agreements with respect to the 
amount of future assessments to be made upon 
members and may pledge all or any part of the 
assets of SIPC and of the assessments made or 
to be made upon members. Any such pledge of 
future assessments shall (subject to any prior 
pledge) be valid and binding from the time that 
it is made, and the assessments so pledged and 
thereafter received by SIPC, or any collection 
agent for SIPC, shall immediately be subject to 
the lien of such pledge without any physical de-
livery thereof or further act, and the lien of such 
pledge shall be valid and binding against all par-
ties having claims of any kind against SIPC or 
such collection agent whether pursuant to this 
chapter, in tort, contract or otherwise, irrespec-
tive of whether such parties have notice thereof. 
During any period when a borrowing by SIPC 
pursuant to subsection (g) of this section is out-
standing, no pledge of any assessment upon a 
member to secure any bonds, notes, or other evi-
dences of indebtedness issued other than pursu-
ant to subsection (g) of this section shall be ef-
fective as to the excess of the payments under 
the assessment on such member during any 
twelve-month period over one-fourth of 1 per 
centum of such member’s gross revenues from 
the securities business for such period. Neither 
the instrument by which a pledge is authorized 
or created, nor any statement or other docu-
ment relative thereto, need be filed or recorded 
in any State or other jurisdiction. The Commis-
sion may by rule or regulation provide for the 
filing of any instrument by which a pledge or 
borrowing is authorized or created, but the fail-
ure to make or any defect in any such filing 
shall not affect the validity of such pledge or 
borrowing. 

(g) SEC loans to SIPC 

In the event that the fund is or may reason-
ably appear to be insufficient for the purposes of 
this chapter, the Commission is authorized to 
make loans to SIPC. At the time of application 
for, and as a condition to, any such loan, SIPC 
shall file with the Commission a statement with 
respect to the anticipated use of the proceeds of 
the loan. If the Commission determines that 
such loan is necessary for the protection of cus-
tomers of brokers or dealers and the mainte-
nance of confidence in the United States securi-
ties markets and the SIPC has submitted a plan 
which provides as reasonable an assurance of 
prompt repayment as may be feasible under the 
circumstances, then the Commission shall so 
certify to the Secretary of the Treasury, and 
issue notes or other obligations to the Secretary 
of the Treasury pursuant to subsection (h) of 
this section. If the Commission determines that 
the amount or time for payment of the assess-
ments pursuant to such plan would not satisfac-
torily provide for the repayment of such loan, it 
may, by rules and regulations, impose upon the 
purchasers of equity securities in transactions 
on national securities exchanges and in the 
over-the-counter markets a transaction fee in 
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such amount as at any time or from time to 
time it may determine to be appropriate, but 
not exceeding one-fiftieth of 1 per centum of the 
purchase price of the securities. No such fee 
shall be imposed on a transaction (as defined by 
rules or regulations of the Commission) of less 
than $5,000. For the purposes of the next preced-
ing sentence, (1) the fee shall be based upon the 
total dollar amount of each purchase; (2) the fee 
shall not apply to any purchase on a national se-
curities exchange or in an over-the-counter mar-
ket by or for the account of a broker or dealer 
registered under section 78o(b) of this title un-
less such purchase is for an investment account 
of such broker or dealer (and for this purpose 
any transfer from a trading account to an in-
vestment account shall be deemed a purchase at 
fair market value); and (3) the Commission may, 
by rule, exempt any transaction in the over-the- 
counter markets or on any national securities 
exchange where necessary to provide for the as-
sessment of fees on purchasers in transactions in 
such markets and exchanges on a comparable 
basis. Such fee shall be collected by the broker 
or dealer effecting the transaction for or with 
the purchaser, or by such other person as pro-
vided by the Commission by rule, and shall be 
paid to SIPC in the same manner as assessments 
imposed pursuant to subsection (c) of this sec-
tion but without regard to the limits on such as-
sessments, or in such other manner as the Com-
mission may by rule provide. 

(h) SEC notes issued to Treasury 

To enable the Commission to make loans 
under subsection (g) of this section, the Com-
mission is authorized to issue to the Secretary 
of the Treasury notes or other obligations in an 
aggregate amount of not to exceed $1,000,000,000, 
in such forms and denominations, bearing such 
maturities, and subject to such terms and condi-
tions, as may be prescribed by the Secretary of 
the Treasury. Such notes or other obligations 
shall bear interest at a rate determined by the 
Secretary of the Treasury, taking into consider-
ation the current average market yield on out-
standing marketable obligations of the United 
States of comparable maturities during the 
month preceding the issuance of the notes or 
other obligations. The Secretary of the Treasury 
may reduce the interest rate if he determines 
such reduction to be in the national interest. 
The Secretary of the Treasury is authorized and 
directed to purchase any notes and other obliga-
tions issued hereunder and for that purpose he is 
authorized to use as a public debt transaction 
the proceeds from the sale of any securities is-
sued under chapter 31 of title 31, and the pur-
poses for which securities may be issued under 
that chapter are extended to include any pur-
chase of such notes and obligations. The Sec-
retary of the Treasury may at any time sell any 
of the notes or other obligations acquired by 
him under this subsection. All redemptions, pur-
chases, and sales by the Secretary of the Treas-
ury of such notes or other obligations shall be 
treated as public debt transactions of the United 
States. 

(i) Consolidated group 

Except as otherwise provided by SIPC bylaw, 
gross revenues from the securities business of a 

member of SIPC shall be computed on a consoli-
dated basis for such member and all its subsidi-
aries (other than the foreign subsidiaries of such 
member), and the operations of a member of 
SIPC shall include those of any business to 
which such member has succeeded. 

(Pub. L. 91–598, § 4, Dec. 30, 1970, 84 Stat. 1639; 
Pub. L. 95–283, § 6, May 21, 1978, 92 Stat. 253.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(1), (4), (c)(3), 

(g), and (i)(1), was in the original ‘‘this Act’’, meaning 

Pub. L. 91–598, Dec. 30, 1970, 84 Stat. 1636. For complete 

classification of this Act to the Code, see Tables. 

CODIFICATION 

In subsec. (h), ‘‘chapter 31 of title 31’’ and ‘‘that chap-

ter’’ substituted for ‘‘the Second Liberty Bond Act, as 

amended’’ and ‘‘that Act, as amended,’’, respectively, 

on authority of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 

Stat. 1067, the first section of which enacted Title 31, 

Money and Finance. 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–283, § 6(a), in par. (2) sub-

stituted ‘‘Except as otherwise provided in this section, 

the’’ for ‘‘The’’, in par. (2)(C) inserted provisions for in-

applicability to other lines of credit, and added par. (4). 

Subsec. (c). Pub. L. 95–283, § 6(b), in par. (2) struck out 

‘‘or rule’’ after ‘‘bylaw’’, and in par. (3) struck out ref-

erence to section 78ccc(f) of this title in introductory 

text and ‘‘or rule’’ after ‘‘bylaw’’ in subpar. (B). 

Subsec. (d)(1)(C). Pub. L. 95–283, § 6(c), added subpar. 

(C). 

Subsec. (e). Pub. L. 95–283, § 6(d), in par. (2) sub-

stituted ‘‘be recoverable only against future payments 

by such member, except as otherwise provided by SIPC 

bylaw’’ for ‘‘not be recoverable except against future 

payments by such member in accordance with a bylaw 

or rule of SIPC’’, and in par. (3) substituted provisions 

authorizing interest and penalty charges to be imposed 

by SIPC bylaw and amount of penalty charge, for provi-

sions authorizing interest to be imposed by SIPC bylaw 

or rule. 

Subsec. (f). Pub. L. 95–283, § 6(e), struck out ‘‘examin-

ing authority as’’ before ‘‘collection agent for SIPC, 

shall immediately be subject’’. 

Subsec. (g). Pub. L. 95–283, § 6(f), redesignated cls. (A) 

to (C) as (1) to (3), respectively, and, as so redesignated, 

in cl. (2) struck out applicability to a member of a na-

tional securities exchange and in cl. (3) substituted pro-

visions relating to exemptions by rule of transactions 

in the over-the-counter market or on any national se-

curities exchange, for provisions relating to exemp-

tions by rules and regulations of transactions in the 

over-the-counter market, and inserted provisions au-

thorizing the collection of fees by such other persons as 

designated by the Commission by rule for such purpose, 

and provisions relating to limits on manner of payment 

of fees. 

Subsec. (i). Pub. L. 95–283, § 6(g), substituted ‘‘Consoli-

dated group’’ for ‘‘ ‘Gross revenues’ defined’’ in heading, 

redesignated par. (2) as entire section and, as so redes-

ignated, substituted provisions relating to computa-

tions by a member, for provisions relating to computa-

tions by a broker or dealer. Pars. (1) and (3), which gen-

erally defined term ‘‘gross revenues’’ and authorized 

the SIPC to define all other terms used in this subsec., 

respectively, were struck out. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78ccc, 78hhh, 

78iii, 78kkk of this title. 
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§ 78eee. Protection of customers 

(a) Determination of need of protection 

(1) Notice to SIPC 

If the Commission or any self-regulatory or-
ganization is aware of facts which lead it to 
believe that any broker or dealer subject to its 
regulation is in or is approaching financial dif-
ficulty, it shall immediately notify SIPC, and, 
if such notification is by a self-regulatory or-
ganization, the Commission. 

(2) Action by self-regulatory organization 

If a self-regulatory organization has given 
notice to SIPC pursuant to subsection (a)(1) of 
this section with respect to a broker or dealer, 
and such broker or dealer undertakes to liq-
uidate or reduce its business either pursuant 
to the direction of a self-regulatory organiza-
tion or voluntarily, such self-regulatory orga-
nization may render such assistance or over-
sight to such broker or dealer as it considers 
appropriate to protect the interests of cus-
tomers of such broker or dealer. The assist-
ance or oversight by a self-regulatory organi-
zation shall not be deemed the assumption or 
adoption by such self-regulatory organization 
of any obligation or liability to customers, 
other creditors, shareholders, or partners of 
the broker or dealer, and shall not prevent or 
act as a bar to any action by SIPC. 

(3) Action by SIPC 

If SIPC determines that— 
(A) any member of SIPC (including any 

person who was a member within one hun-
dred eighty days prior to such determina-
tion) has failed or is in danger of failing to 
meet its obligations to customers; and 

(B) one or more of the conditions specified 
in subsection (b)(1) of this section exist with 
respect to such member, 

SIPC may, upon notice to such member, file 
an application for a protective decree with any 
court of competent jurisdiction specified in 
section 78u(e) or 78aa, except that no such ap-
plication shall be filed with respect to a mem-
ber the only customers of which are persons 
whose claims could not be satisfied by SIPC 
advances pursuant to section 78fff–3. 

(4) Effect of other pending actions 

An application with respect to a member of 
SIPC filed with a court under paragraph (3)— 

(A) may, with the consent of the Commis-
sion, be combined with any action brought 
by the Commission, including an action by 
the Commission for a temporary receiver 
pending an appointment of a trustee under 
subsection (b)(3) of this section; and 

(B) may be filed notwithstanding the pend-
ency in the same or any other court of any 
bankruptcy, mortgage foreclosure, or equity 
receivership proceeding or any proceeding to 
reorganize, conserve, or liquidate such mem-
ber or its property, or any proceeding to en-
force a lien against property of such mem-
ber. 

(b) Court action 

(1) Issuance of protective decree 

Upon receipt of an application by SIPC 
under subsection (a)(3) of this section, the 

court shall forthwith issue a protective decree 
if the debtor consents thereto, if the debtor 
fails to contest such application, or if the 
court finds that such debtor— 

(A) is insolvent within the meaning of sec-
tion 101 of title 11, or is unable to meet its 
obligations as they mature; 

(B) is the subject of a proceeding pending 
in any court or before any agency of the 
United States or any State in which a re-
ceiver, trustee, or liquidator for such debtor 
has been appointed; 

(C) is not in compliance with applicable re-
quirements under the 1934 Act [15 U.S.C. 78a 
et seq.] or rules of the Commission or any 
self-regulatory organization with respect to 
financial responsibility or hypothecation of 
customers’ securities; or 

(D) is unable to make such computations 
as may be necessary to establish compliance 
with such financial responsibility or hypo-
thecation rules. 

Unless the debtor consents to the issuance of 
a protective decree, the application shall be 
heard three business days after the date on 
which it is filed, or at such other time as the 
court shall determine, taking into consider-
ation the urgency which the circumstances re-
quire. 

(2) Jurisdiction and powers of court 

(A) Exclusive jurisdiction 

Upon the filing of an application with a 
court for a protective decree with respect to 
a debtor, such court— 

(i) shall have exclusive jurisdiction of 
such debtor and its property wherever lo-
cated (including property located outside 
the territorial limits of such court and 
property held by any other person as secu-
rity for a debt or subject to a lien); 

(ii) shall have exclusive jurisdiction of 
any suit against the trustee with respect 
to a liquidation proceeding; and 

(iii) except as inconsistent with the pro-
visions of this chapter, shall have the ju-
risdiction, powers, and duties conferred 
upon a court of the United States having 
jurisdiction over cases under title 11, to-
gether with such other jurisdiction, pow-
ers, and duties as are prescribed by this 
chapter. 

(B) Stay of pending actions 

Pending the issuance of a protective de-
cree under paragraph (1), the court with 
which an application has been filed— 

(i) shall stay any pending bankruptcy, 
mortgage foreclosure, equity receivership, 
or other proceeding to reorganize, con-
serve, or liquidate the debtor or its prop-
erty and any other suit against any re-
ceiver, conservator, or trustee of the debt-
or or its property, and shall continue such 
stay upon appointment of a trustee pursu-
ant to paragraph (3); 

(ii) may stay any proceeding to enforce a 
lien against property of the debtor or any 
other suit against the debtor, including a 
suit by stockholders of the debtor which 
interferes with prosecution by the trustee 
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of claims against former directors, offi-
cers, or employees of the debtor, and may 
continue such stay upon appointment of a 
trustee pursuant to paragraph (3); 

(iii) may stay enforcement of, and upon 
appointment of a trustee pursuant to para-
graph (3), may continue the stay for such 
period of time as may be appropriate, but 
shall not abrogate any right of setoff, ex-
cept to the extent such right may be af-
fected under section 553 of title 11, and 
shall not abrogate the right to enforce a 
valid, nonpreferential lien or pledge 
against the property of the debtor; and 

(iv) may appoint a temporary receiver. 

(3) Appointment of trustee and attorney 

If the court issues a protective decree under 
paragraph (1), such court shall forthwith ap-
point, as trustee for the liquidation of the 
business of the debtor and as attorney for the 
trustee, such persons as SIPC, in its sole dis-
cretion, specifies. The persons appointed as 
trustee and as attorney for the trustee may be 
associated with the same firm. SIPC may, in 
its sole discretion, specify itself or one of its 
employees as trustee in any case in which 
SIPC has determined that the liabilities of the 
debtor to unsecured general creditors and to 
subordinated lenders appear to aggregate less 
than $750,000 and that there appear to be fewer 
than five hundred customers of such debtor. 
No person may be appointed to serve as trust-
ee or attorney for the trustee if such person is 
not disinterested within the meaning of para-
graph (6), except that for any specified purpose 
other than to represent a trustee in conduct-
ing a liquidation proceeding, the trustee may, 
with the approval of SIPC and the court, em-
ploy an attorney who is not disinterested. A 
trustee appointed under this paragraph shall 
qualify by filing a bond in the manner pre-
scribed by section 322 of title 11, except that 
neither SIPC nor any employee of SIPC shall 
be required to file a bond when appointed as 
trustee. 

(4) Removal to bankruptcy court 

Upon the issuance of a protective decree and 
appointment of a trustee, or a trustee and 
counsel, under this section, the court shall 
forthwith order the removal of the entire liq-
uidation proceeding to the court of the United 
States in the same judicial district having ju-
risdiction over cases under title 11. The latter 
court shall thereupon have all of the jurisdic-
tion, powers, and duties conferred by this 
chapter upon the court to which application 
for the issuance of the protective decree was 
made. 

(5) Compensation for services and reimburse-
ment of expenses 

(A) Allowances in general 

The court shall grant reasonable com-
pensation for services rendered and reim-
bursement for proper costs and expenses in-
curred (hereinafter in this paragraph re-
ferred to as ‘‘allowances’’) by a trustee, and 
by the attorney for such a trustee, in con-
nection with a liquidation proceeding. No al-
lowances (other than reimbursement for 

proper costs and expenses incurred) shall be 
granted to SIPC or any employee of SIPC for 
serving as trustee. Allowances may be grant-
ed on an interim basis during the course of 
the liquidation proceeding at such times and 
in such amounts as the court considers ap-
propriate. 

(B) Application for allowances 

Any person seeking allowances shall file 
with the court an application which com-
plies in form and content with the provisions 
of title 11 governing applications for allow-
ances under such title. A copy of such appli-
cation shall be served upon SIPC when filed. 
The court shall fix a time for a hearing on 
such application, and notice of such hearing 
shall be given to the applicant, the trustee, 
the debtor, the creditors, SIPC, and such 
other persons as the court may designate, 
except that notice need not be given to cus-
tomers whose claims have been or will be 
satisfied in full or to creditors who cannot 
reasonably be expected to receive any dis-
tribution during the course of the liquida-
tion proceeding. 

(C) Recommendations of SIPC and awarding 
of allowances 

Whenever an application for allowances is 
filed pursuant to subparagraph (B), SIPC 
shall file its recommendation with respect 
to such allowances with the court prior to 
the hearing on such application and shall, if 
it so requests, be allowed a reasonable time 
after such hearing within which to file a fur-
ther recommendation. In any case in which 
such allowances are to be paid by SIPC with-
out reasonable expectation of recoupment 
thereof as provided in this chapter and there 
is no difference between the amounts re-
quested and the amounts recommended by 
SIPC, the court shall award the amounts 
recommended by SIPC. In determining the 
amount of allowances in all other cases, the 
court shall give due consideration to the na-
ture, extent, and value of the services ren-
dered, and shall place considerable reliance 
on the recommendation of SIPC. 

(D) Applicable restrictions 

The restrictions on sharing of compensa-
tion set forth in section 504 of title 11 shall 
apply to allowances. 

(E) Charge against estate 

Allowances granted by the court, including 
interim allowances, shall be charged against 
the general estate of the debtor as a cost and 
expense of administration. If the general es-
tate is insufficient to pay allowances in 
whole or in part, SIPC shall advance such 
funds as are necessary for such payment. 

(6) Disinterestedness 

(A) Standards 

For purposes of paragraph (3), a person 
shall not be deemed disinterested if— 

(i) such person is a creditor (including a 
customer), stockholder, or partner of the 
debtor; 

(ii) such person is or was an underwriter 
of any of the outstanding securities of the 
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debtor or within five years prior to the fil-
ing date was the underwriter of any securi-
ties of the debtor; 

(iii) such person is, or was within two 
years prior to the filing date, a director, 
partner, officer, or employee of the debtor 
or such an underwriter, or an attorney for 
the debtor or such an underwriter; or 

(iv) it appears that such person has, by 
reason of any other direct or indirect rela-
tionship to, connection with, or interest in 
the debtor or such an underwriter, or for 
any other reason, an interest materially 
adverse to the interests of any class of 
creditors (including customers) or stock-
holders, 

except that SIPC shall in all cases be 
deemed disinterested, and an employee of 
SIPC shall be deemed disinterested if such 
employee would, except for his association 
with SIPC, meet the standards set forth in 
this subparagraph. 

(B) Hearing 

The court shall fix a time for a hearing on 
disinterestedness, to be held promptly after 
the appointment of a trustee. Notice of such 
hearing shall be mailed at least ten days 
prior thereto to each person who, from the 
books and records of the debtor, appears to 
have been a customer of the debtor with an 
open account within the past twelve months, 
to the address of such person as it appears 
from the books and records of the debtor, 
and to the creditors and stockholders of the 
debtor, to SIPC, and to such other persons as 
the court may designate. The court may, in 
its discretion, also require that notice be 
given by publication in such newspaper or 
newspapers of general circulation as it may 
designate. At such hearing, at any adjourn-
ment thereof, or upon application, the court 
shall hear objections to the retention in of-
fice of a trustee or attorney for a trustee on 
the grounds that such person is not disin-
terested. 

(c) SEC participation in proceedings 

The Commission may, on its own motion, file 
notice of its appearance in any proceeding under 
this chapter and may thereafter participate as a 
party. 

(d) SIPC participation 

SIPC shall be deemed to be a party in interest 
as to all matters arising in a liquidation pro-
ceeding, with the right to be heard on all such 
matters, and shall be deemed to have intervened 
with respect to all such matters with the same 
force and effect as if a petition for such purpose 
had been allowed by the court. 

(Pub. L. 91–598, § 5, Dec. 30, 1970, 84 Stat. 1644; 
Pub. L. 95–283, § 7, May 21, 1978, 92 Stat. 254; Pub. 
L. 95–598, title III, § 308(a)–(f), Nov. 6, 1978, 92 
Stat. 2674.) 

REFERENCES IN TEXT 

The 1934 Act, referred to in subsec. (b)(1)(C), means 

act June 6, 1934, ch. 404, 48 Stat. 881, as amended, known 

as the Securities Exchange Act of 1934, which is classi-

fied principally to chapter 2B (§ 78a et seq.) of this title. 

For complete classification of this Act to the Code, see 

section 78a of this title and Tables. 

This chapter, referred to in subsecs. (b)(2)(A)(iii), 

(5)(C), and (c), was in the original ‘‘this Act’’, meaning 

Pub. L. 91–598, Dec. 30, 1970, 84 Stat. 1636. For complete 

classification of this Act to the Code, see Tables. 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–283, § 7(a), added par. (2), 

redesignated former par. (2) as (3) and, as so redesig-

nated, revised format of provisions by setting out cls. 

(A) and (B) and inserted provisions relating to any per-

son who was a member within 180 days prior to such de-

termination and provisions relating to claims filed 

under section 78fff–3 of this title, and redesignated 

former par. (3) as (4) and, as so redesignated, sub-

stituted ‘‘with respect to a member of SIPC filed with 

a court under paragraph (3)’’ for ‘‘under paragraph (2)’’ 

in introductory text and inserted ‘‘may,’’ before ‘‘with 

the’’ in cl. (A). 
Subsec. (b)(1)(A). Pub. L. 95–598, § 308(a)(1), sub-

stituted ‘‘section 101 of title 11’’ for ‘‘the Bankruptcy 

Act’’. 
Subsec. (b)(1)(B) to (E). Pub. L. 95–598, § 308(a)(2), (3), 

redesignated subpars. (C) to (E) as subpars. (B) to (D), 

respectively. Former subpar. (B), which provided for is-

suance of protective decree where court found that 

debtor had committed act of bankruptcy within mean-

ing of Bankruptcy Act, was struck out. 
Subsec. (b)(2)(A)(iii). Pub. L. 95–598, § 308(b), sub-

stituted ‘‘the United States having jurisdiction over 

cases under title 11’’ for ‘‘bankruptcy by the Bank-

ruptcy Act’’. 
Subsec. (b)(2)(B)(iii). Pub. L. 95–598, § 308(c), sub-

stituted ‘‘any right of setoff, except to the extent such 

right may be affected under section 553 of title 11, and 

shall not abrogate’’ for ‘‘the right of setoff provided in 

section 68 of the Bankruptcy Act’’. 
Subsec. (b)(3). Pub. L. 95–598, § 308(d), substituted 

‘‘section 322 of title 11’’ for ‘‘the applicable provisions 

of the Bankruptcy Act’’. 
Subsec. (b)(4). Pub. L. 95–598, § 308(e), substituted pro-

visions relating to removal of proceeding to Bank-

ruptcy Court for provisions relating to reference of pro-

ceeding to referee in bankruptcy. 
Subsec. (b)(5)(B). Pub. L. 95–598, § 308(f)(1), (2), (5), re-

designated subpar. (C) as (B) and substituted ‘‘title 11 

governing applications for allowances under such title’’ 

for ‘‘the Bankruptcy Act governing applications for al-

lowances under such Act’’. Former subpar. (B), which 

covered allowances to a referee in bankruptcy or spe-

cial master, was struck out. 
Subsec. (b)(5)(C). Pub. L. 95–598, § 308(f)(2), (3), (5), re-

designated subpar. (D) as (C) and substituted ‘‘subpara-

graph (B)’’ for ‘‘subparagraph (C)’’. Former subpar. (C) 

redesignated (B). 
Subsec. (b)(5)(D). Pub. L. 95–598, § 308(f)(2), (4), (5), re-

designated subpar. (E) as (D) and substituted ‘‘Section 

504 of title 11’’ for ‘‘the Bankruptcy Act’’. Former sub-

par. (D) redesignated (C). 
Subsec. (b)(5)(E), (F). Pub. L. 95–598, § 308(f)(5), redes-

ignated subpar. (F) as (E). Former subpar. (E) redesig-

nated (D). 
Subsec. (b). Pub. L. 95–283, § 7(b), in par. (1) inserted 

‘‘protective’’ after ‘‘of’’ in heading and substituted pro-

visions relating to issuance of protective decrees, for 

provisions relating to specific findings necessary for is-

suance of a decree and uncontested, etc., applications, 

in par. (2) substituted ‘‘Jurisdiction and powers of 

court’’ for ‘‘Exclusive jurisdiction over debtor’’ in head-

ing and substituted provisions setting forth jurisdic-

tion and powers of court with respect to exclusivity of 

such jurisdiction, for provisions relating to exclusive 

jurisdiction over the debtor, in par. (3) inserted ‘‘and 

attorney’’ after ‘‘trustee’’ in heading and substituted 

provisions relating to appointment of trustee and at-

torney, for provisions relating to appointment of trust-

ee, in par. (4) substituted ‘‘Reference to referee in bank-

ruptcy’’ for ‘‘Debtor and filing date defined’’ in heading 

and substituted provisions relating to reference to ref-

eree in bankruptcy, for provisions defining terms 

‘‘debtor’’ and ‘‘filing date’’, and added pars. (5) and (6). 
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Subsec. (d). Pub. L. 95–283, § 7(c), added subsec. (d). 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78fff–4, 78iii, 

78lll of this title; title 11 section 362. 

§ 78fff. General provisions of a liquidation pro-
ceeding 

(a) Purposes 

The purposes of a liquidation proceeding under 
this chapter shall be— 

(1) as promptly as possible after the appoint-
ment of a trustee in such liquidation proceed-
ing, and in accordance with the provisions of 
this chapter— 

(A) to deliver customer name securities to 
or on behalf of the customers of the debtor 
entitled thereto as provided in section 
78fff–2(c)(2) of this title; and 

(B) to distribute customer property and (in 
advance thereof or concurrently therewith) 
otherwise satisfy net equity claims of cus-
tomers to the extent provided in this sec-
tion; 

(2) to sell or transfer offices and other pro-
ductive units of the business of the debtor; 

(3) to enforce rights of subrogation as pro-
vided in this chapter; and 

(4) to liquidate the business of the debtor. 

(b) Application of title 11 

To the extent consistent with the provisions of 
this chapter, a liquidation proceeding shall be 
conducted in accordance with, and as though it 
were being conducted under chapters 1, 3, and 5 
and subchapters I and II of chapter 7 of title 11. 
For the purposes of applying such title in carry-
ing out this section, a reference in such title to 
the date of the filing of the petition shall be 
deemed to be a reference to the filing date under 
this chapter. 

(c) Determination of customer status 

In a liquidation proceeding under this chapter, 
whenever a person has acted with respect to 
cash or securities with the debtor after the fil-
ing date and in a manner which would have 
given him the status of a customer with respect 
to such cash or securities had the action oc-
curred prior to the filing date, and the trustee is 
satisfied that such action was taken by the cus-
tomer in good faith and prior to the appoint-
ment of the trustee, the date on which such ac-
tion was taken shall be deemed to be the filing 
date for purposes of determining the net equity 
of such customer with respect to such cash or 
securities. 

(d) Apportionment 

In a liquidation proceeding under this chapter, 
any cash or securities remaining after the liq-
uidation of a lien or pledge made by a debtor 
shall be apportioned between his general estate 
and customer property in the proportion in 
which the general property of the debtor and the 
cash and securities of the customers of such 

debtor contributed to such lien or pledge. Secu-
rities apportioned to the general estate under 
this subsection shall be subject to the provisions 
of section 78lll(5)(A) of this title. 

(e) Costs and expenses of administration 

All costs and expenses of administration of the 
estate of the debtor and of the liquidation pro-
ceeding shall be borne by the general estate of 
the debtor to the extent it is sufficient therefor, 
and the priorities of distribution from the gen-
eral estate shall be as provided in section 726 of 
title 11. Costs and expenses of administration 
shall include payments pursuant to section 
78fff–2(e) of this title and section 78fff–3(c)(1) of 
this title (to the extent such payments recov-
ered securities which were apportioned to the 
general estate pursuant to subsection (d) of this 
section) and costs and expenses of SIPC employ-
ees utilized by the trustee pursuant to section 
78fff–1(a)(2) of this title. All funds advanced by 
SIPC to a trustee for such costs and expenses of 
administration shall be recouped from the gen-
eral estate under section 507(a)(1) of title 11. 

(Pub. L. 91–598, § 6, Dec. 30, 1970, 84 Stat. 1646; 
Pub. L. 95–283, § 8, May 21, 1978, 92 Stat. 259; Pub. 
L. 95–598, title III, § 308(g), (h), Nov. 6, 1978, 92 
Stat. 2675.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(1), (3), (b), (c), 

and (d), was in the original ‘‘this Act’’, meaning Pub. L. 

91–598, Dec. 30, 1970, 84 Stat. 1636. For complete classi-

fication of this Act to the Code, see Tables. 

AMENDMENTS 

1978—Pub. L. 95–283 substituted ‘‘General provisions 

of a liquidation proceeding’’ for ‘‘Liquidation proceed-

ings’’ in section catchline. 

Subsec. (a). Pub. L. 95–283 in heading substituted 

‘‘Purposes’’ for ‘‘General purposes of liquidation pro-

ceeding’’, in introductory text substituted provisions 

relating to purposes of liquidation proceedings under 

this chapter, for provisions relating to purposes of any 

proceeding in which a trustee has been appointed under 

section 78eee(b)(3) of this title, in par. (1) substituted 

provisions requiring execution of authorities to deliver 

customer name securities and distribute customer 

property in accordance with this chapter, for provisions 

requiring execution of authorities to return specifically 

identifiable property and distribute the single and sep-

arate fund in accordance with this section, and in par. 

(2) substituted provisions authorizing sale, etc., of pro-

ductive units of the debtor, for provisions authorizing 

operation of the business of the debtor. 

Subsec. (b). Pub. L. 95–598, § 308(g), in heading sub-

stituted ‘‘title 11’’ for ‘‘Bankruptcy Act’’ and in text 

‘‘under chapters 1, 3, and 5 and subchapters I and II of 

chapter 7 of title 11. For the purposes of applying such 

title in carrying out this section, a reference in such 

title to the date of the filing of the petition shall be 

deemed to be a reference to the filing date under this 

chapter.’’ for ‘‘under, the Bankruptcy Act. For purposes 

of applying the Bankruptcy Act to this chapter, any 

reference in the Bankruptcy Act to the date of com-

mencement of proceedings under the Bankruptcy Act 

shall be deemed to be a reference to the filing date 

under this chapter.’’ 

Pub. L. 95–283 in heading substituted ‘‘Application of 

Bankruptcy Act’’ for ‘‘Powers and Duties of Trustee’’, 

and in text substituted provisions relating to applica-

bility of Bankruptcy Act to liquidation proceedings, for 

provisions relating to the powers and duties of trustees. 

See section 78fff–1 of this title. 

Subsec. (c). Pub. L. 95–283 in heading substituted ‘‘De-

termination of customer status’’ for ‘‘Application of 
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Bankruptcy Act’’, and in text substituted provisions re-

lating to determination of status of a customer with re-

spect to cash or securities, for provisions setting forth 

general and special provisions of the Bankruptcy Act 

applicable to liquidation proceedings, and defining 

terms for purposes of such applicability and the provi-

sions of this section. See subsec. (b) of this section and 

section 78fff–2(c) of this title. 

Subsec. (d). Pub. L. 95–283 in heading substituted 

‘‘Apportionment’’ for ‘‘Completion of open contractual 

commitments’’, and in text substituted provisions re-

lating to apportionment of cash or securities remaining 

after the liquidation of a lien or pledge made by a debt-

or, for provisions relating to completion by the trustee 

of open contractual commitments, which were made in 

the ordinary course of the debtor’s business and which 

were outstanding on the filing date. See section 

78fff–2(e) of this title. 

Subsec. (e). Pub. L. 95–598, § 308(h), substituted in first 

sentence ‘‘section 726 of title 11’’ for ‘‘the Bankruptcy 

Act’’ and in last sentence ‘‘under section 507(a)(1) of 

title 11’’ for ‘‘as a first priority under the Bankruptcy 

Act’’. 

Pub. L. 95–283 in heading substituted ‘‘Costs and ex-

pense of administration’’ for ‘‘Notice’’, and in text sub-

stituted provisions relating to costs and expenses of ad-

ministration of the estate of the debtor and of the liq-

uidation proceeding, for provisions relating to notice 

requirements for the trustee subsequent to appoint-

ment as trustee. See section 78fff–2(a)(l) of this title. 

Subsec. (f). Pub. L. 95–283 struck out subsec. (f) re-

quiring advances by the SIPC to the trustee for cus-

tomers’ claims and completion of open contractual 

commitments, and authorizing discretionary advances 

to the trustee for compensation of personnel deemed 

necessary for the liquidation proceeding. See section 

78fff–3 of this title. 

Subsec. (g). Pub. L. 95–283 struck out subsec. (g) set-

ting forth provisions relating to payments to cus-

tomers by the trustee, and provisions respecting the 

quantum of proof of claim required for such payment. 

See section 78fff–2(a)(2) and (b) of this title. 

Subsec. (h). Pub. L. 95–283 struck out subsec. (h) re-

lating to nonapplicability of provisions to proof of 

claim by associates and others connected in some way 

with the debtor. See section 78fff–2(a)(2) of this title. 

Subsec. (i). Pub. L. 95–283 struck out subsec. (i) set-

ting forth provisions relating to reports by the trustee 

to the court. See section 78fff–1(c) of this title. 

Subsec. (j). Pub. L. 95–283 struck out subsec. (j) which 

related to nonapplicability of provisions to rights of 

persons to establish by formal proof such claims as 

they may have to payment or delivery of specific secu-

rities. See section 78fff–2(a)(4) of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78fff–2, 78lll of 

this title. 

§ 78fff–1. Powers and duties of a trustee 

(a) Trustee powers 

A trustee shall be vested with the same powers 
and title with respect to the debtor and the 
property of the debtor, including the same 
rights to avoid preferences, as a trustee in a 
case under title 11. In addition, a trustee may, 
with the approval of SIPC but without any need 
for court approval— 

(1) hire and fix the compensation of all per-
sonnel (including officers and employees of the 
debtor and of its examining authority) and 

other persons (including accountants) that are 
deemed by the trustee necessary for all or any 
purposes of the liquidation proceeding; 

(2) utilize SIPC employees for all or any pur-
poses of a liquidation proceeding; and 

(3) margin and maintain customer accounts 
of the debtor for the purposes of section 
78fff–2(f) of this title. 

(b) Trustee duties 

To the extent consistent with the provisions of 
this chapter or as otherwise ordered by the 
court, a trustee shall be subject to the same du-
ties as a trustee in a case under chapter 7 of 
title 11, including, if the debtor is a commodity 
broker, as defined under section 101 of such title, 
the duties specified in subchapter IV of such 
chapter 7, except that a trustee may, but shall 
have no duty to, reduce to money any securities 
constituting customer property or in the gen-
eral estate of the debtor. In addition, the trustee 
shall— 

(1) deliver securities to or on behalf of cus-
tomers to the maximum extent practicable in 
satisfaction of customer claims for securities 
of the same class and series of an issuer; and 

(2) subject to the prior approval of SIPC but 
without any need for court approval, pay or 
guarantee all or any part of the indebtedness 
of the debtor to a bank, lender, or other person 
if the trustee determines that the aggregate 
market value of securities to be made avail-
able to the trustee upon the payment or guar-
antee of such indebtedness does not appear to 
be less than the total amount of such payment 
or guarantee. 

(c) Reports by trustee to court 

The trustee shall make to the court and to 
SIPC such written reports as may be required of 
a trustee in a case under chapter 7 of title 11, 
and shall include in such reports information 
with respect to the progress made in distribut-
ing cash and securities to customers. Such re-
ports shall be in such form and detail as the 
Commission determines by rule to present fairly 
the results of the liquidation proceeding as of 
the date of or for the period covered by such re-
ports, having due regard for the requirements of 
section 78q of this title and the rules prescribed 
under such section and the magnitude of items 
and transactions involved in connection with 
the operations of a broker or dealer. 

(d) Investigations 

The trustee shall— 
(1) as soon as practicable, investigate the 

acts, conduct, property, liabilities, and finan-
cial condition of the debtor, the operation of 
its business, and any other matter, to the ex-
tent relevant to the liquidation proceeding, 
and report thereon to the court; 

(2) examine, by deposition or otherwise, the 
directors and officers of the debtor and any 
other witnesses concerning any of the matters 
referred to in paragraph (1); 

(3) report to the court any facts ascertained 
by the trustee with respect to fraud, mis-
conduct, mismanagement, and irregularities, 
and to any causes of action available to the es-
tate; and 

(4) as soon as practicable, prepare and sub-
mit, to SIPC and such other persons as the 
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court designates and in such form and manner 
as the court directs, a statement of his inves-
tigation of matters referred to in paragraph 
(1). 

(Pub. L. 91–598, § 7, as added Pub. L. 95–283, § 9, 
May 21, 1978, 92 Stat. 260; amended Pub. L. 
95–598, title III, § 308(i)–(k), Nov. 6, 1978, 92 Stat. 
2675.) 

PRIOR PROVISIONS 

A prior section 7 of Pub. L. 91–598 was renumbered 

section 11 and is classified to section 78ggg of this title. 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–598, § 308(i), substituted 

‘‘trustee in a case under title 11’’ for ‘‘trustee in bank-

ruptcy under the Bankruptcy Act has with respect to a 

bankrupt and the property of a bankrupt’’. 
Subsec. (b). Pub. L. 95–598, § 308(j), substituted ‘‘trust-

ee in a case under chapter 7 of title 11, including, if the 

debtor is a commodity broker, as defined under section 

101 of such title, the duties specified in subchapter IV 

of such chapter 7,’’ for ‘‘trustee in bankruptcy’’. 
Subsec. (c). Pub. L. 95–598, § 308(k), substituted ‘‘re-

quired of a trustee in a case under chapter 7 of title 11’’ 

for ‘‘required by the Bankruptcy Act’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78fff, 78fff–2, 

78fff–3, 78fff–4 of this title. 

§ 78fff–2. Special provisions of a liquidation pro-
ceeding 

(a) Notice and claims 

(1) Notice of proceedings 

Promptly after the appointment of the 
trustee, such trustee shall cause notice of the 
commencement of proceedings under this sec-
tion to be published in one or more newspapers 
of general circulation in the form and manner 
determined by the court, and at the same time 
shall cause a copy of such notice to be mailed 
to each person who, from the books and 
records of the debtor, appears to have been a 
customer of the debtor with an open account 
within the past twelve months, to the address 
of such person as it appears from the books 
and records of the debtor. Notice to creditors 
other than customers shall be given in the 
manner prescribed by title 11, except that such 
notice shall be given by the trustee. 

(2) Statement of claim 

A customer shall file with the trustee a writ-
ten statement of claim but need not file a for-
mal proof of claim, except that no obligation 
of the debtor to any person associated with 
the debtor within the meaning of section 
78c(a)(18) of this title or section 78c(a)(21) of 
this title, any beneficial owner of 5 per centum 
or more of the voting stock of the debtor, or 
any member of the immediate family of any 
such person or owner may be satisfied without 
formal proof of claim. 

(3) Time limitations 

No claim of a customer or other creditor of 
the debtor which is received by the trustee 

after the expiration of the six-month period 
beginning on the date of publication of notice 
under paragraph (1) shall be allowed, except 
that the court may, upon application within 
such period and for cause shown, grant a rea-
sonable, fixed extension of time for the filing 
of a claim by the United States, by a State or 
political subdivision thereof, or by an infant 
or incompetent person without a guardian. 
Any claim of a customer for net equity which 
is received by the trustee after the expiration 
of such period of time as may be fixed by the 
court (not exceeding sixty days after the date 
of publication of notice under paragraph (1)) 
need not be paid or satisfied in whole or in 
part out of customer property, and, to the ex-
tent such claim is satisfied from moneys ad-
vanced by SIPC, it shall be satisfied in cash or 
securities (or both) as the trustee determines 
is most economical to the estate. 

(4) Effect on claims 

Except as otherwise provided in this section, 
and without limiting the powers and duties of 
the trustee to discharge obligations promptly 
as specified in this section, nothing in this 
section shall limit the right of any person, in-
cluding any subrogee, to establish by formal 
proof or otherwise as the court may provide 
such claims as such person may have against 
the debtor, including claims for the payment 
of money and the delivery of specific securi-
ties, without resort to moneys advanced by 
SIPC to the trustee. 

(b) Payments to customers 

After receipt of a written statement of claim 
pursuant to subsection (a)(2), of this section, the 
trustee shall promptly discharge, in accordance 
with the provisions of this section, all obliga-
tions of the debtor to a customer relating to, or 
net equity claims based upon, securities or cash, 
by the delivery of securities or the making of 
payments to or for the account of such customer 
(subject to the provisions of subsection (d) of 
this section and section 78fff–3(a) of this title) 
insofar as such obligations are ascertainable 
from the books and records of the debtor or are 
otherwise established to the satisfaction of the 
trustee. For purposes of distributing securities 
to customers, all securities shall be valued as of 
the close of business on the filing date. For pur-
poses of this subsection, the court shall, among 
other things— 

(1) with respect to net equity claims, author-
ize the trustee to satisfy claims out of moneys 
made available to the trustee by SIPC not-
withstanding the fact that there has not been 
any showing or determination that there are 
sufficient funds of the debtor available to sat-
isfy such claims; and 

(2) with respect to claims relating to, or net 
equities based upon, securities of a class and 
series of an issuer which are ascertainable 
from the books and records of the debtor or 
are otherwise established to the satisfaction of 
the trustee, authorize the trustee to deliver 
securities of such class and series if and to the 
extent available to satisfy such claims in 
whole or in part, with partial deliveries to be 
made pro rata to the greatest extent consid-
ered practicable by the trustee. 
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Any payment or delivery of property pursuant 
to this subsection may be conditioned upon the 
trustee requiring claimants to execute, in a 
form to be determined by the trustee, appro-
priate receipts, supporting affidavits, releases, 
and assignments, but shall be without prejudice 
to any right of a claimant to file formal proof of 
claim within the period specified in subsection 
(a)(3) of this section for any balance of securities 
or cash to which such claimant considers him-
self entitled. 

(c) Customer related property 

(1) Allocation of customer property 

The trustee shall allocate customer property 
of the debtor as follows: 

(A) first, to SIPC in repayment of ad-
vances made by SIPC pursuant to section 
78fff–3(c)(1) of this title, to the extent such 
advances recovered securities which were ap-
portioned to customer property pursuant to 
section 78fff(d) of this title; 

(B) second, to customers of such debtor, 
who shall share ratably in such customer 
property on the basis and to the extent of 
their respective net equities; 

(C) third, to SIPC as subrogee for the 
claims of customers; 

(D) fourth, to SIPC in repayment of ad-
vances made by SIPC pursuant to section 
78fff–3(c)(2) of this title. 

Any customer property remaining after allo-
cation in accordance with this paragraph shall 
become part of the general estate of the debt-
or. To the extent customer property and SIPC 
advances pursuant to section 78fff–3(a) of this 
title are not sufficient to pay or otherwise sat-
isfy in full the net equity claims of customers, 
such customers shall be entitled, to the extent 
only of their respective unsatisfied net equi-
ties, to participate in the general estate as un-
secured creditors. For purposes of allocating 
customer property under this paragraph, secu-
rities to be delivered in payment of net equity 
claims for securities of the same class and se-
ries of an issuer shall be valued as of the close 
of business on the filing date. 

(2) Delivery of customer name securities 

The trustee shall deliver customer name se-
curities to or on behalf of a customer of the 
debtor entitled thereto if the customer is not 
indebted to the debtor. If the customer is so 
indebted, such customer may, with the ap-
proval of the trustee, reclaim customer name 
securities upon payment to the trustee, within 
such period of time as the trustee determines, 
of all indebtedness of such customer to the 
debtor. 

(3) Recovery of transfers 

Whenever customer property is not suffi-
cient to pay in full the claims set forth in sub-
paragraphs (A) through (D) of paragraph (1), 
the trustee may recover any property trans-
ferred by the debtor which, except for such 
transfer, would have been customer property if 
and to the extent that such transfer is void-
able or void under the provisions of title 11. 
Such recovered property shall be treated as 
customer property. For purposes of such re-

covery, the property so transferred shall be 
deemed to have been the property of the debt-
or and, if such transfer was made to a cus-
tomer or for his benefit, such customer shall 
be deemed to have been a creditor, the laws of 
any State to the contrary notwithstanding. 

(d) Purchase of securities 

The trustee shall, to the extent that securities 
can be purchased in a fair and orderly market, 
purchase securities as necessary for the delivery 
of securities to customers in satisfaction of 
their claims for net equities based on securities 
under section 78fff–1(b)(1) of this title and for 
the transfer of customer accounts under sub-
section (f) of this section, in order to restore the 
accounts of such customers as of the filing date. 
To the extent consistent with subsection (c) of 
this section, customer property and moneys ad-
vanced by SIPC may be used by the trustee to 
pay for securities so purchased. Moneys ad-
vanced by SIPC for each account of a separate 
customer may not be used to purchase securities 
to the extent that the aggregate value of such 
securities on the filing date exceeded the 
amount permitted to be advanced by SIPC under 
the provisions of section 78fff–3(a) of this title. 

(e) Closeouts 

(1) In general 

Any contract of the debtor for the purchase 
or sale of securities in the ordinary course of 
its business with other brokers or dealers 
which is wholly executory on the filing date 
shall not be completed by the trustee, except 
to the extent permitted by SIPC rule. Upon 
the adoption by SIPC of rules with respect to 
the closeout of such a contract but prior to 
the adoption of rules with respect to the com-
pletion of such a contract, the other broker or 
dealer shall close out such contract, without 
unnecessary delay, in the best available mar-
ket and pursuant to such SIPC rules. Until 
such time as SIPC adopts rules with respect to 
the completion or closeout of such a contract, 
such a contract shall be closed out in accord-
ance with Commission Rule S6(d)–1 as in effect 
on May 21, 1978, or any comparable rule of the 
Commission subsequently adopted, to the ex-
tent not inconsistent with the provisions of 
this subsection. 

(2) Net profit or loss 

A broker or dealer shall net all profits and 
losses on all contracts closed out under this 
subsection and— 

(A) if such broker or dealer shows a net 
profit on such contracts, he shall pay such 
net profit to the trustee; and 

(B) if such broker or dealer sustains a net 
loss on such contracts, he shall be entitled 
to file a claim against the debtor with the 
trustee in the amount of such net loss. 

To the extent that a net loss sustained by a 
broker or dealer arises from contracts pursu-
ant to which such broker or dealer was acting 
for its own customer, such broker or dealer 
shall be entitled to receive funds advanced by 
SIPC to the trustee in the amount of such 
loss, except that such broker or dealer may 
not receive more than $40,000 for each separate 



Page 348 TITLE 15—COMMERCE AND TRADE § 78fff–3 

customer with respect to whom it sustained a 
loss. With respect to a net loss which is not 
payable under the preceding sentence from 
funds advanced by SIPC, the broker or dealer 
shall be entitled to participate in the general 
estate as an unsecured creditor. 

(3) Registered clearing agencies 

Neither a registered clearing agency which 
by its rules has an established procedure for 
the closeout of open contracts between an in-
solvent broker or dealer and its participants, 
nor its participants to the extent such partici-
pants’ claims are or may be processed within 
the registered clearing agency, shall be enti-
tled to receive SIPC funds in payment of any 
losses on such contracts, except as SIPC may 
otherwise provide by rule. If such registered 
clearing agency or its participants sustain a 
net loss on the closeout of such contracts with 
the debtor, they shall have the right to par-
ticipate in the general estate as unsecured 
creditors to the extent of such loss. Any funds 
or other property owed to the debtor, after the 
closeout of such contracts, shall be promptly 
paid to the trustee. Rules adopted by SIPC 
under this paragraph shall provide that in no 
case may a registered clearing agency or its 
participants, to the extent such participants’ 
claims are or may be processed within the reg-
istered clearing agency, be entitled to receive 
funds advanced by SIPC in an amount greater, 
in the aggregate, than could be received by the 
participants if such participants proceeded in-
dividually under paragraph (1) and (2). 

(4) ‘‘Customer’’ defined 

For purposes of this subsection, the term 
‘‘customer’’ does not include any person who— 

(A) is a broker or dealer; 
(B) had a claim for cash or securities 

which by contract, agreement, or under-
standing, or by operation of law, was part of 
the capital of the claiming broker or dealer 
or was subordinated to the claims of any or 
all creditors of such broker or dealer; or 

(C) had a relationship of the kind specified 
in section 78fff–3(a)(5) of this title with the 
debtor. 

A claiming broker or dealer shall be deemed to 
have been acting on behalf of its customer if it 
acted as agent for such customer or if it held 
such customer’s order which was to be exe-
cuted as a part of its contract with the debtor. 

(f) Transfer of customer accounts 

In order to facilitate the prompt satisfaction 
of customer claims and the orderly liquidation 
of the debtor, the trustee may, pursuant to 
terms satisfactory to him and subject to the 
prior approval of SIPC, sell or otherwise trans-
fer to another member of SIPC, without consent 
of any customer, all or any part of the account 
of a customer of the debtor. In connection with 
any such sale or transfer to another member of 
SIPC and subject to the prior approval of SIPC, 
the trustee may— 

(1) waive or modify the need to file a written 
statement of claim pursuant to subsection 
(a)(2) of this section; and 

(2) enter into such agreements as the trustee 
considers appropriate under the circumstances 

to indemnify any such member of SIPC 
against shortages of cash or securities in the 
customer accounts sold or transferred. 

The funds of SIPC may be made available to 
guarantee or secure any indemnification under 
paragraph (2). The prior approval of SIPC to 
such indemnification shall be conditioned, 
among such other standards as SIPC may deter-
mine, upon a determination by SIPC that the 
probable cost of any such indemnification can 
reasonably be expected not to exceed the cost to 
SIPC of proceeding under section 78fff–3(a) of 
this title and section 78fff–3(b) of this title. 

(Pub. L. 91–598, § 8, as added Pub. L. 95–283, § 9, 
May 21, 1978, 92 Stat. 261; amended Pub. L. 
95–598, title III, § 308(l), (m), Nov. 6, 1978, 92 Stat. 
2675.) 

PRIOR PROVISIONS 

A prior section 8 of Pub. L. 91–598 was renumbered 

section 12 and is classified to section 78hhh of this title. 

AMENDMENTS 

1978—Subsecs. (a)(1), (c)(3). Pub. L. 95–598 substituted 

‘‘title 11’’ for ‘‘the Bankruptcy Act’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78fff, 78fff–1, 

78fff–3, 78fff–4, 78lll of this title. 

§ 78fff–3. SIPC advances 

(a) Advances for customers’ claims 

In order to provide for prompt payment and 
satisfaction of net equity claims of customers of 
the debtor, SIPC shall advance to the trustee 
such moneys, not to exceed $500,000 for each cus-
tomer, as may be required to pay or otherwise 
satisfy claims for the amount by which the net 
equity of each customer exceeds his ratable 
share of customer property, except that— 

(1) if all or any portion of the net equity 
claim of a customer in excess of his ratable 
share of customer property is a claim for cash, 
as distinct from a claim for securities, the 
amount advanced to satisfy such claim for 
cash shall not exceed $100,000 for each such 
customer; 

(2) a customer who holds accounts with the 
debtor in separate capacities shall be deemed 
to be a different customer in each capacity; 

(3) if all or any portion of the net equity 
claim of a customer in excess of his ratable 
share of customer property is satisfied by the 
delivery of securities purchased by the trustee 
pursuant to section 78fff–2(d) of this title, the 
securities so purchased shall be valued as of 
the filing date for purposes of applying the 
dollar limitations of this subsection; 

(4) no advance shall be made by SIPC to the 
trustee to pay or otherwise satisfy, directly or 
indirectly, any net equity claim of a customer 
who is a general partner, officer, or director of 
the debtor, a beneficial owner of five per cen-
tum or more of any class of equity security of 
the debtor (other than a nonconvertible stock 
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having fixed preferential dividend and liquida-
tion rights), a limited partner with a partici-
pation of five per centum or more in the net 
assets or net profits of the debtor, or a person 
who, directly or indirectly and through agree-
ment or otherwise, exercised or had the power 
to exercise a controlling influence over the 
management or policies of the debtor; and 

(5) no advance shall be made by SIPC to the 
trustee to pay or otherwise satisfy any net eq-
uity claim of any customer who is a broker or 
dealer or bank, other than to the extent that 
it shall be established to the satisfaction of 
the trustee, from the books and records of the 
debtor or from the books and records of a 
broker or dealer or bank, or otherwise, that 
the net equity claim of such broker or dealer 
or bank against the debtor arose out of trans-
actions for customers of such broker or dealer 
or bank (which customers are not themselves 
a broker or dealer or bank or a person de-
scribed in paragraph (4)), in which event each 
such customer of such broker or dealer or 
bank shall be deemed a separate customer of 
the debtor. 

To the extent moneys are advanced by SIPC to 
the trustee to pay or otherwise satisfy the 
claims of customers, in addition to all other 
rights it may have at law or in equity, SIPC 
shall be subrogated to the claims of such cus-
tomers with the rights and priorities provided in 
this chapter, except that SIPC as subrogee may 
assert no claim against customer property until 
after the allocation thereof to customers as pro-
vided in section 78fff–2(c) of this title. 

(b) Other advances 

SIPC shall advance to the trustee— 
(1) such moneys as may be required to carry 

out section 78fff–2(e) of this title; and 
(2) to the extent the general estate of the 

debtor is not sufficient to pay any and all 
costs and expenses of administration of the es-
tate of the debtor and of the liquidation pro-
ceeding, the amount of such costs and ex-
penses. 

(c) Discretionary advances 

SIPC may advance to the trustee such moneys 
as may be required to— 

(1) pay or guarantee indebtedness of the 
debtor to a bank, lender, or other person under 
section 78fff–1(b)(2) of this title; 

(2) guarantee or secure any indemnity under 
section 78fff–2(f) of this title; and 

(3) purchase securities under section 
78fff–2(d) of this title. 

(Pub. L. 91–598, § 9, as added Pub. L. 95–283, § 9, 
May 21, 1978, 92 Stat. 265; amended Pub. L. 
96–433, § 1, Oct. 10, 1980, 94 Stat. 1855.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this Act’’, meaning Pub. L. 91–598, Dec. 30, 

1970, 84 Stat. 1636. For complete classification of this 

Act to the Code, see Tables. 

PRIOR PROVISIONS 

A prior section 9 of Pub. L. 91–598 was renumbered 

section 13 and is classified to section 78iii of this title. 

AMENDMENTS 

1980—Subsec. (a). Pub. L. 96–433, § 1(1), substituted in 

opening par. ‘‘$500,000’’ for ‘‘$100,000’’. 

Subsec. (a)(1). Pub. L. 96–433, § 1(2), substituted 

‘‘$100,000’’ for ‘‘$40,000’’. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–433 effective Oct. 10, 1980, 

see section 5(a) of Pub. L. 96–433, set out as a note under 

section 78u of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78eee, 78fff, 

78fff–2, 78fff–4 of this title. 

§ 78fff–4. Direct payment procedure 

(a) Determination regarding direct payments 

If SIPC determines that— 
(1) any member of SIPC (including a person 

who was a member within one hundred eighty 
days prior to such determination) has failed or 
is in danger of failing to meet its obligations 
to customers; 

(2) one or more of the conditions specified in 
section 78eee(b)(1) of this title exist with re-
spect to such member; 

(3) the claim of each customer of the mem-
ber is within the limits of protection provided 
in section 78fff–3(a) of this title; 

(4) the claims of all customers of the mem-
ber aggregate less than $250,000; 

(5) the cost to SIPC of satisfying customer 
claims under this section will be less than the 
cost under a liquidation proceeding; and 

(6) such member’s registration as a broker- 
dealer under section 78o(b) of this title has 
been terminated, or such member has con-
sented to the use of the direct payment proce-
dure set forth in this section, 

SIPC may, in its discretion, use the direct pay-
ment procedure set forth in this section in lieu 
of instituting a liquidation proceeding with re-
spect to such member. 

(b) Notice 

Promptly after a determination under sub-
section (a) of this section that the direct pay-
ment procedure is to be used with respect to a 
member, SIPC shall cause notice of such direct 
payment procedure to be published in one or 
more newspapers of general circulation in a 
form and manner determined by SIPC, and at 
the same time shall cause to be mailed a copy of 
such notice to each person who appears, from 
the books and records of such member, to have 
been a customer of the member with an open ac-
count within the past twelve months, to the ad-
dress of such person as it appears from the books 
and records of such member. Such notice shall 
state that SIPC will satisfy customer claims di-
rectly, without a liquidation proceeding, and 
shall set forth the form and manner in which 
claims may be presented. A direct payment pro-
cedure shall be deemed to commence on the date 
of first publication under this subsection and no 
claim by a customer shall be paid or otherwise 
satisfied by SIPC unless received within the six- 
month period beginning on such date, except 
that SIPC shall, upon application within such 
period, and for cause shown, grant a reasonable, 
fixed extension of time for the filing of a claim 
by the United States, by a State or political sub-
division thereof, or by an infant or incompetent 
person without a guardian. 
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(c) Payments to customers 

SIPC shall promptly satisfy all obligations of 
the member to each of its customers relating to, 
or net equity claims based upon, securities or 
cash by the delivery of securities or the effect-
ing of payments to such customer (subject to 
the provisions of section 78fff–2(d) of this title 
and section 78fff–3(a) of this title insofar as such 
obligations are ascertainable from the books 
and records of the member or are otherwise es-
tablished to the satisfaction of SIPC. For pur-
poses of distributing securities to customers, all 
securities shall be valued as of the close of busi-
ness on the date of publication under subsection 
(b) of this section. Any payment or delivery of 
securities pursuant to this section may be con-
ditioned upon the execution and delivery, in a 
form to be determined by SIPC, of appropriate 
receipts, supporting affidavits, releases, and as-
signments. To the extent moneys of SIPC are 
used to satisfy the claims of customers, in addi-
tion to all other rights it may have at law or in 
equity, SIPC shall be subrogated to the claims 
of such customers against the member. 

(d) Effect on claims 

Except as otherwise provided in this section, 
nothing in this section shall limit the right of 
any person, including any subrogee, to establish 
by formal proof or otherwise such claims as such 
person may have against the member, including 
claims for the payment of money and the deliv-
ery of specific securities, without resort to mon-
eys of SIPC. 

(e) Jurisdiction of Bankruptcy Courts 

After SIPC has published notice of the institu-
tion of a direct payment procedure under this 
section, any person aggrieved by any determina-
tion of SIPC with respect to his claim under 
subsection (c) of this section may, within six 
months following mailing by SIPC of its deter-
mination with respect to such claim, seek a 
final adjudication of such claim. The courts of 
the United States having jurisdiction over cases 
under title 11 shall have original and exclusive 
jurisdiction of any civil action for the adjudica-
tion of such claim, without regard to the citi-
zenship of the parties or the amount in con-
troversy. Any such action shall be brought in 
the judicial district where the head office of the 
debtor is located. Any determination of the 
rights of a customer under subsection (c) of this 
section shall not prejudice any other right or 
remedy of the customer against the member. 

(f) Discontinuance of direct payment procedures 

If, at any time after the institution of a direct 
payment procedure with respect to a member, 
SIPC determines, in its discretion, that continu-
ation of such direct payment procedure is not 
appropriate, SIPC may cease such direct pay-
ment procedure and, upon so doing, may seek a 
protective decree pursuant to section 78eee of 
this title. To the extent payments of cash, dis-
tributions of securities, or determinations with 
respect to the validity of a customer’s claim are 
made under this section, such payments, dis-
tributions, and determinations shall be recog-
nized and given full effect in the event of any 
subsequent liquidation proceeding. Any action 
brought under subsection (e) of this section and 

pending at the time of the appointment of a 
trustee under section 78eee(b)(3) of this title 
shall be permanently stayed by the court at the 
time of such appointment, and the court shall 
enter an order directing the transfer or removal 
to it of such suit. Upon such removal or transfer 
the complaint in such action shall constitute 
the plaintiff’s claim in the liquidation proceed-
ing, if appropriate, and shall be deemed received 
by the trustee on the date of his appointment re-
gardless of the date of actual transfer or re-
moval of such action. 

(g) References 

For purposes of this section, any reference to 
the trustee in sections 78fff–1(b)(1), 78fff–2(d), 
78fff–2(f), 78fff–3(a), 78lll(5) and 78lll(12) of this 
title shall be deemed a reference to SIPC, and 
any reference to the date of publication of no-
tice under section 78fff–2(a) of this title shall be 
deemed a reference to the publication of notice 
under this section. 

(Pub. L. 91–598, § 10, as added Pub. L. 95–283, § 9, 
May 21, 1978, 92 Stat. 266; amended Pub. L. 
95–598, title III, § 308(n), Nov. 6, 1978, 92 Stat. 
2675.) 

PRIOR PROVISIONS 

A prior section 10 of Pub. L. 91–598 was renumbered 

section 14 and is classified to section 78jjj of this title. 

AMENDMENTS 

1978—Subsec. (e). Pub. L. 95–598 substituted in head-

ing ‘‘Bankruptcy Courts’’ for ‘‘District Courts’’ and in 

text ‘‘courts of the United States having jurisdiction 

over cases under title 11’’ for ‘‘district courts of the 

United States’’ and struck out ‘‘, without regard to the 

citizenship of the parties or the amount in con-

troversy’’ after ‘‘adjudication of such claim’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78lll of this title. 

§ 78ggg. SEC functions 

(a) Administrative procedure 

Determinations of the Commission, for pur-
poses of making rules pursuant to section 
78ccc(e)(3) and section 78iii(f) of this title shall 
be after appropriate notice and opportunity for 
a hearing, and for submission of views of inter-
ested persons in accordance with the rule-
making procedures specified in section 553 of 
title 5, but the holding of a hearing shall not 
prevent adoption of any such rule or regulation 
upon expiration of the notice period specified in 
subsection (d) of such section and shall not be 
required to be on a record within the meaning of 
subchapter II of chapter 5 of such title. 

(b) Enforcement of actions 

In the event of the refusal of SIPC to commit 
its funds or otherwise to act for the protection 
of customers of any member of SIPC, the Com-
mission may apply to the district court of the 
United States in which the principal office of 
SIPC is located for an order requiring SIPC to 
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discharge its obligations under this chapter and 
for such other relief as the court may deem ap-
propriate to carry out the purposes of this chap-
ter. 

(c) Examinations and reports 

(1) Examination of SIPC, etc. 

The Commission may make such examina-
tions and inspections of SIPC and require 
SIPC to furnish it with such reports and rec-
ords or copies thereof as the Commission may 
consider necessary or appropriate in the public 
interest or to effectuate the purposes of this 
chapter. 

(2) Reports from SIPC 

As soon as practicable after the close of each 
fiscal year, SIPC shall submit to the Commis-
sion a written report relative to the conduct of 
its business, and the exercise of the other 
rights and powers granted by this chapter, 
during such fiscal year. Such report shall in-
clude financial statements setting forth the fi-
nancial position of SIPC at the end of such fis-
cal year and the results of its operations (in-
cluding the source and application of its 
funds) for such fiscal year. The financial state-
ments so included shall be examined by an 
independent public accountant or firm of inde-
pendent public accountants, selected by SIPC 
and satisfactory to the Commission, and shall 
be accompanied by the report thereon of such 
accountant or firm. The Commission shall 
transmit such report to the President and the 
Congress with such comment thereon as the 
Commission may deem appropriate. 

(Pub. L. 91–598, § 11, formerly § 7, Dec. 30, 1970, 84 
Stat. 1652, 1653; renumbered § 11 and amended 
Pub. L. 95–283, §§ 9, 10, May 21, 1978, 92 Stat. 260, 
268.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (b) and (c), was 

in the original ‘‘this Act’’, meaning Pub. L. 91–598, Dec. 

30, 1970, 84 Stat. 1636. For complete classification of this 

Act to the Code, see Tables. 

CODIFICATION 

Section is comprised of section 11 of Pub. L. 91–598. 

Subsec. (d) of section 11 of Pub. L. 91–598 amended sec-

tion 78o of this title. 

PRIOR PROVISIONS 

A prior section 11 of Pub. L. 91–598 was renumbered 

section 15 and is classified to section 78kkk of this 

title. 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–283 substituted ‘‘pursu-

ant to section 78ccc(e)(3) and section 78iii(f) of this 

title’’ for ‘‘or regulations pursuant to section 78ccc(e) 

and 78iii(f) of this title’’. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (c)(2) of this section relating to submittal of 

annual report to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 191 of House 

Document No. 103–7. 

§ 78hhh. Examining authority functions 

Each member of SIPC shall file with such 
member’s examining authority, or collection 

agent if a collection agent has been designated 
pursuant to section 78iii(a) of this title, such in-
formation (including reports of, and information 
with respect to, the gross revenues from the se-
curities business of such member, including the 
composition thereof, transactions in securities 
effected by such member, and other information 
with respect to such member’s activities, wheth-
er in the securities business or otherwise, in-
cluding customer accounts maintained, net cap-
ital employed, and activities conducted) as SIPC 
may determine to be necessary or appropriate 
for the purpose of making assessments under 
section 78ddd of this title. The examining au-
thority or collection agent shall file with SIPC 
all or such part of such information (and such 
compilations and analyses thereof) as SIPC, by 
bylaw or rule, shall prescribe. No application, 
report, or document filed pursuant to this sec-
tion shall be deemed to be filed pursuant to sec-
tion 78r of this title. 

(Pub. L. 91–598, § 12, formerly § 8, Dec. 30, 1970, 84 
Stat. 1653; renumbered § 12 and amended Pub. L. 
95–283, §§ 9, 11, May 21, 1978, 92 Stat. 260, 268.) 

PRIOR PROVISIONS 

A prior section 12 of Pub. L. 91–598 was renumbered 

section 16 and is classified to section 78lll of this title. 

AMENDMENTS 

1978—Pub. L. 95–283 inserted provisions relating to ap-

plicability to a collection agent. 

§ 78iii. Functions of self-regulatory organizations 

(a) Collection agent 

Each self-regulatory organization shall act as 
collection agent for SIPC to collect the assess-
ments payable by all members of SIPC for whom 
such self-regulatory organization is the examin-
ing authority, unless SIPC designates a self-reg-
ulatory organization other than the examining 
authority to act as collection agent for any 
member of SIPC who is a member of or partici-
pant in more than one self-regulatory organiza-
tion. If the only self-regulatory organization of 
which a member of SIPC is a member or in 
which it is a participant is a registered clearing 
agency that is not the examining authority for 
the member, SIPC may, nevertheless, designate 
such registered clearing agency as collection 
agent for the member or may require that pay-
ments be made directly to SIPC. The collection 
agent shall be obligated to remit to SIPC assess-
ments made under section 78ddd of this title 
only to the extent that payments of such assess-
ment are received by such collection agent. 
Members of SIPC who are not members of or 
participants in a self-regulatory organization 
shall make payments directly to SIPC. 

(b) Immunity 

No self-regulatory organization shall have any 
liability to any person for any action taken or 
omitted in good faith pursuant to section 
78eee(a)(1) and section 78eee(a)(2) of this title. 

(c) Inspections 

The self-regulatory organization of which a 
member of SIPC is a member or in which it is a 
participant shall inspect or examine such mem-
ber for compliance with applicable financial re-
sponsibility rules, except that— 
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(1) if the self-regulatory organization is a 
registered clearing agency, the Commission 
may designate itself as responsible for the ex-
amination of such member for compliance 
with applicable financial responsibility rules; 
and 

(2) if a member of SIPC is a member of or 
participant in more than one self-regulatory 
organization, the Commission, pursuant to 
section 78q(d) of this title, shall designate one 
of such self-regulatory organizations or itself 
as responsible for the examination of such 
member for compliance with applicable finan-
cial responsibility rules. 

(d) Reports 

There shall be filed with SIPC by the self-reg-
ulatory organizations such reports of inspec-
tions or examinations of the members of SIPC 
(or copies thereof) as may be designated by SIPC 
by bylaw or rule. 

(e) Consultation 

SIPC shall consult and cooperate with the 
self-regulatory organizations toward the end: 

(1) that there may be developed and carried 
into effect procedures reasonably designed to 
detect approaching financial difficulty upon 
the part of any member of SIPC; 

(2) that, as nearly as may be practicable, ex-
aminations to ascertain whether members of 
SIPC are in compliance with applicable finan-
cial responsibility rules will be conducted by 
the self-regulatory organizations under appro-
priate standards (both as to method and scope) 
and reports of such examinations will, where 
appropriate, be standard in form; and 

(3) that, as frequently as may be practicable 
under the circumstances, each member of 
SIPC will file financial information with, and 
be examined by, the self-regulatory organiza-
tion which is the examining authority for such 
member. 

(f) Financial condition of members 

The Commission may, by such rules as it de-
termines necessary or appropriate in the public 
interest and to carry out the purposes of this 
chapter, require any self-regulatory organiza-
tion to furnish SIPC with reports and records (or 
copies thereof) relating to the financial condi-
tion of members of or participants in such self- 
regulatory organization. 

(Pub. L. 91–598, § 13, formerly § 9, Dec. 30, 1970, 84 
Stat. 1654; amended Pub. L. 94–29, § 26, June 4, 
1975, 89 Stat. 163; renumbered § 13 and amended 
Pub. L. 95–283, §§ 9, 12, May 21, 1978, 92 Stat. 260, 
269.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (f), was in the 

original ‘‘this Act’’, meaning Pub. L. 91–598, Dec. 30, 

1970, 84 Stat. 1636. For complete classification of this 

Act to the Code, see Tables. 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–283, § 12(a), in heading 

substituted ‘‘Collection’’ for ‘‘Collecting’’, and in text 

inserted provisions relating to designation of a self-reg-

ulatory organization other than the examining author-

ity to act as collection agent and provisions relating to 

designation of a registered clearing agency as collec-

tion agent, and substituted provisions relating to re-

mittances by the collection agent to SIPC, for provi-

sions relating to remittances by an examining author-

ity to SIPC. 

Subsec. (b). Pub. L. 95–283, § 12(b), inserted reference 

to section 78eee(a)(2) of this title. 

Subsec. (c). Pub. L. 95–283, § 12(c), revised existing for-

mat and provisions into introductory text and cl. (2) 

and, as so revised, in introductory text inserted provi-

sions respecting participation by a member of SIPC in 

a self-regulatory organization and in cl. (2) inserted 

provisions respecting such participation and authoriza-

tion for the Commission to designate itself as respon-

sible for the statutory examination, and added cl. (1). 

Subsec. (f). Pub. L. 95–283, § 12(d), substituted provi-

sions authorizing the Commission to set out rules re-

quiring self-regulatory organizations to furnish SIPC 

with reports and records of members or participants in 

such self-regulatory organizations, for provisions au-

thorizing the Commission to set out rules, and regula-

tions requiring self-regulatory organizations to adopt 

rules, practices, and procedures respecting inspections 

and examinations of members and examiners, to fur-

nish SIPC and the Commission with reports and records 

of members, and to inspect or examine members. 

1975—Subsec. (c). Pub. L. 94–29 directed the Commis-

sion to designate the self-regulatory organization to be 

responsible for enforcing applicable rules with respect 

to any firm which is a member of more than one self- 

regulatory organization. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78ddd, 78ggg, 

78hhh, 78lll of this title. 

§ 78jjj. Prohibited acts 

(a) Failure to pay assessment, etc. 

If a member of SIPC shall fail to file any re-
port or information required pursuant to this 
chapter, or shall fail to pay when due all or any 
part of an assessment made upon such member 
pursuant to this chapter, and such failure shall 
not have been cured, by the filing of such report 
or information or by the making of such pay-
ment, together with interest and penalty there-
on, within five days after receipt by such mem-
ber of written notice of such failure given by or 
on behalf of SIPC, it shall be unlawful for such 
member, unless specifically authorized by the 
Commission, to engage in business as a broker 
or dealer. If such member denies that it owes all 
or any part of the amount specified in such no-
tice, it may after payment of the full amount so 
specified commence an action against SIPC in 
the appropriate United States district court to 
recover the amount it denies owing. 

(b) Engaging in business after appointment of 
trustee or initiation of direct payment proce-
dure 

It shall be unlawful for any broker or dealer 
for whom a trustee has been appointed pursuant 
to this chapter or for whom a direct payment 
procedure has been initiated to engage there-
after in business as a broker or dealer, unless 
the Commission otherwise determines in the 
public interest. The Commission may by order 
bar or suspend for any period, any officer, direc-
tor, general partner, owner of 10 per centum or 
more of the voting securities, or controlling per-
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son of any broker or dealer for whom a trustee 
has been appointed pursuant to this chapter or 
for whom a direct payment procedure has been 
initiated from being or becoming associated 
with a broker or dealer, if after appropriate no-
tice and opportunity for hearing, the Commis-
sion shall determine such bar or suspension to 
be in the public interest. 

(c) Concealment of assets; false statements or 
claims 

(1) Specific prohibited acts 

Any person who, directly or indirectly, in 
connection with or in contemplation of any 
liquidation proceeding or direct payment pro-
cedure— 

(A) employs any device, scheme, or artifice 
to defraud; 

(B) engages in any act, practice, or course 
of business which operates or would operate 
as a fraud or deceit upon any person; or 

(C) fraudulently or with intent to defeat 
this chapter— 

(i) conceals or transfers any property be-
longing to the estate of a debtor; 

(ii) makes a false statement or account; 
(iii) presents or uses any false claim for 

proof against the estate of a debtor; 
(iv) receives any material amount of 

property from a debtor; 
(v) gives, offers, receives, transfers, or 

obtains any money or property, remunera-
tion, compensation, reward, advantage, 
other consideration, or promise thereof, 
for acting or forebearing to act; 

(vi) conceals, destroys, mutilates, fal-
sifies, makes a false entry in, or otherwise 
falsifies any document affecting or relat-
ing to the property or affairs of a debtor; 
or 

(vii) withholds, from any person entitled 
to its possession, any document affecting 
or relating to the property or affairs of a 
debtor, 

shall be fined not more than $50,000 or impris-
oned for not more than five years, or both. 

(2) Fraudulent conversion 

Any person who, directly or indirectly 
steals, embezzles, or fraudulently, or with in-
tent to defeat this chapter, abstracts or con-
verts to his own use or to the use of another 
any of the moneys, securities, or other assets 
of SIPC, or otherwise defrauds or attempts to 
defraud SIPC or a trustee by any means, shall 
be fined not more than $50,000 or imprisoned 
not more than five years, or both. 

(Pub. L. 91–598, § 14, formerly § 10, Dec. 30, 1970, 84 
Stat. 1655; renumbered § 14 and amended Pub. L. 
95–283, §§ 9, 13, May 21, 1978, 92 Stat. 260, 269.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a), (b), and 

(c)(1)(C), (2), was in the original ‘‘this Act’’, meaning 

Pub. L. 91–598, Dec. 30, 1970, 84 Stat. 1636. For complete 

classification of this Act to the Code, see Tables. 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–283, § 13(a), inserted ‘‘and 

penalty’’ after ‘‘interest’’, and substituted ‘‘it’’ for 

‘‘he’’ wherever appearing. 

Subsec. (b). Pub. L. 95–283, § 13(b), in heading inserted 

‘‘or initiation of direct payment procedure’’ after 

‘‘trustee’’, and in text inserted references to initiation 

of direct payment procedure in two places. 

Subsec. (c). Pub. L. 95–283, § 13(c), in heading sub-

stituted ‘‘Concealment of assets; false statements or 

claims’’ for ‘‘Embezzlement, etc., of assets of SIPC’’, 

added par. (1), and designated existing provisions as 

par. (2) and, as so designated, inserted references to di-

rect or indirect acts, and provisions covering defraud-

ing or attempts to defraud SIPC or a trustee, and sub-

stituted provisions covering activities constituting 

fraudulent, or with intent to defeat this chapter, ab-

stracts or conversions, for provisions covering activi-

ties constituting unlawfully abstracting or unlawfully 

and willfully converting moneys, etc. 

§ 78kkk. Miscellaneous provisions 

(a) Public inspection of reports 

Any notice, report, or other document filed 
with SIPC pursuant to this chapter shall be 
available for public inspection unless SIPC or 
the Commission shall determine that disclosure 
thereof is not in the public interest. Nothing 
herein shall act to deny documents or informa-
tion to the Congress of the United States or the 
committees of either House having jurisdiction 
over financial institutions, securities regula-
tion, or related matters under the rules of each 
body. Nor shall the Commission be denied any 
document or information which the Commis-
sion, in its judgment, needs. 

(b) Liability of members of SIPC 

Except for such assessments as may be made 
upon such member pursuant to the provisions of 
section 78ddd of this title, no member of SIPC 
shall have any liability under this chapter as a 
member of SIPC for, or in connection with, any 
act or omission of any other broker or dealer 
whether in connection with the conduct of the 
business or affairs of such broker or dealer or 
otherwise and, without limiting the generality 
of the foregoing, no member shall have any li-
ability for or in respect of any indebtedness or 
other liability of SIPC. 

(c) Liability of SIPC and Directors, officers, or 
employees 

Neither SIPC nor any of its Directors, officers, 
or employees shall have any liability to any per-
son for any action taken or omitted in good 
faith under or in connection with any matter 
contemplated by this chapter. 

(d) Advertising 

SIPC shall by bylaw prescribe the manner in 
which a member of SIPC may display any sign 
or signs (or include in any advertisement a 
statement) relating to the protection to cus-
tomers and their accounts, or any other protec-
tions, afforded under this chapter. No member 
may display any such sign, or include in an ad-
vertisement any such statement, except in ac-
cordance with such bylaws. SIPC may also by 
bylaw prescribe such minimal requirements as it 
considers necessary and appropriate to require a 
member of SIPC to provide public notice of its 
membership in SIPC. 

(e) SIPC exempt from taxation 

SIPC, its property, its franchise, capital, re-
serves, surplus, and its income, shall be exempt 
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from all taxation now or hereafter imposed by 
the United States or by any State or local tax-
ing authority, except that any real property and 
any tangible personal property (other than cash 
and securities) of SIPC shall be subject to State 
and local taxation to the same extent according 
to its value as other real and tangible personal 
property is taxed. Assessments made upon a 
member of SIPC shall constitute ordinary and 
necessary expenses in carrying on the business 
of such member for the purpose of section 162(a) 
of title 26. The contribution and transfer to 
SIPC of funds or securities held by any trust es-
tablished by a national securities exchange prior 
to January 1, 1970, for the purpose of providing 
assistance to customers of members of such ex-
change, shall not result in any taxable gain to 
such trust or give rise to any taxable income to 
any member of SIPC under any provision of title 
26, nor shall such contribution or transfer, or 
any reduction in assessments made pursuant to 
this chapter, in any way affect the status, as or-
dinary and necessary expenses under section 
162(a) of title 26, of any contributions made to 
such trust by such exchange at any time prior to 
such transfer. Upon dissolution of SIPC, none of 
its net assets shall inure to the benefit of any of 
its members. 

(f) Section 78t(a) of this title not to apply 

The provisions of subsection (a) of section 78t 
of this title shall not apply to any liability 
under or in connection with this chapter. 

(g) SEC study of unsafe or unsound practices 

Not later than twelve months after December 
30, 1970, the Commission shall compile a list of 
unsafe or unsound practices by members of SIPC 
in conducting their business and report to the 
Congress (1) the steps being taken under the au-
thority of existing law to eliminate those prac-
tices and (2) recommendations concerning addi-
tional legislation which may be needed to elimi-
nate those unsafe or unsound practices. 

(Pub. L. 91–598, § 15, formerly § 11, Dec. 30, 1970, 84 
Stat. 1655; renumbered § 15 and amended Pub. L. 
95–283, §§ 9, 14, May 21, 1978, 92 Stat. 260, 270; Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) to (f), was in 

the original ‘‘this Act’’, meaning Pub. L. 91–598, Dec. 30, 

1970, 84 Stat. 1636. For complete classification of this 

Act to the Code, see Tables. 

AMENDMENTS 

1986—Subsec. (e). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’ wherever appearing, which for purposes of codi-

fication was translated as ‘‘title 26’’ thus requiring no 

change in text. 

1978—Subsec. (b). Pub. L. 95–283, § 14(c), redesignated 

subsec. (c) as (b). Former subsec. (b), relating to appli-

cation of securities investor protection provisions to 

foreign members, was struck out. 

Subsec. (c). Pub. L. 95–283, § 14(a), (c), redesignated 

subsec. (d) as (c) and inserted ‘‘, officers, or employees’’ 

after ‘‘Directors’’ in heading and text. Former subsec. 

(c) redesignated (b). 

Subsec. (d). Pub. L. 95–283, § 14(b), (c), redesignated 

subsec. (e) as (d), inserted provisions authorizing SIPC 

to prescribe necessary and proper minimal require-

ments for providing public notice of membership by a 

member of SIPC in SIPC, and struck out provisions au-

thorizing rules by SIPC to implement advertising re-

quirements. Former subsec. (d) redesignated (c). 

Subsecs. (e) to (h). Pub. L. 95–283, § 14(c), redesignated 

subsecs. (e) to (h) as (d) to (g), respectively. 

§ 78lll. Definitions 

For purposes of this chapter, including the ap-
plication of the Bankruptcy Act to a liquidation 
proceeding: 

(1) Commission 

The term ‘‘Commission’’ means the Securi-
ties and Exchange Commission. 

(2) Customer 

The term ‘‘customer’’ of a debtor means any 
person (including any person with whom the 
debtor deals as principal or agent) who has a 
claim on account of securities received, ac-
quired, or held by the debtor in the ordinary 
course of its business as a broker or dealer 
from or for the securities accounts of such per-
son for safekeeping, with a view to sale, to 
cover consummated sales, pursuant to pur-
chases, as collateral security, or for purposes 
of effecting transfer. The term ‘‘customer’’ in-
cludes any person who has a claim against the 
debtor arising out of sales or conversions of 
such securities, and any person who has depos-
ited cash with the debtor for the purpose of 
purchasing securities, but does not include— 

(A) any person to the extent that the 
claim of such person arises out of trans-
actions with a foreign subsidiary of a mem-
ber of SIPC; or 

(B) any person to the extent that such per-
son has a claim for cash or securities which 
by contract, agreement, or understanding, or 
by operation of law, is part of the capital of 
the debtor, or is subordinated to the claims 
of any or all creditors of the debtor, not-
withstanding that some ground exists for de-
claring such contract, agreement, or under-
standing void or voidable in a suit between 
the claimant and the debtor. 

(3) Customer name securities 

The term ‘‘customer name securities’’ means 
securities which were held for the account of 
a customer on the filing date by or on behalf 
of the debtor and which on the filing date were 
registered in the name of the customer, or 
were in the process of being so registered pur-
suant to instructions from the debtor, but 
does not include securities registered in the 
name of the customer which, by endorsement 
or otherwise, were in negotiable form. 

(4) Customer property 

The term ‘‘customer property’’ means cash 
and securities (except customer name securi-
ties delivered to the customer) at any time re-
ceived, acquired, or held by or for the account 
of a debtor from or for the securities accounts 
of a customer, and the proceeds of any such 
property transferred by the debtor, including 
property unlawfully converted. The term ‘‘cus-
tomer property’’ includes— 

(A) securities held as property of the debt-
or to the extent that the inability of the 
debtor to meet its obligations to customers 
for their net equity claims based on securi-
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ties of the same class and series of an issuer 
is attributable to the debtor’s noncompli-
ance with the requirements of section 
78o(c)(3) of this title and the rules prescribed 
under such section; 

(B) resources provided through the use or 
realization of customers’ debit cash balances 
and other customer-related debit items as 
defined by the Commission by rule; 

(C) any cash or securities apportioned to 
customer property pursuant to section 
78fff(d) of this title; and 

(D) any other property of the debtor 
which, upon compliance with applicable 
laws, rules, and regulations, would have been 
set aside or held for the benefit of cus-
tomers, unless the trustee determines that 
including such property within the meaning 
of such term would not significantly in-
crease customer property. 

(5) Debtor 

The term ‘‘debtor’’ means a member of SIPC 
with respect to whom an application for a pro-
tective decree has been filed under section 
78eee(a)(3) of this title or a direct payment 
procedure has been instituted under section 
78fff–4(b) of this title. 

(6) Examining authority 

The term ‘‘examining authority’’ means, 
with respect to any member of SIPC (A) the 
self-regulatory organization which inspects or 
examines such member of SIPC, or (B) the 
Commission if such member of SIPC is not a 
member of or participant in any self-regu-
latory organization or if the Commission has 
designated itself examining authority for such 
member pursuant to section 78iii(c) of this 
title. 

(7) Filing date 

The term ‘‘filing date’’ means the date on 
which an application for a protective decree is 
filed under section 78eee(a)(3) of this title, ex-
cept that— 

(A) if a petition under title 11 concerning 
the debtor was filed before such date, the 
term ‘‘filing date’’ means the date on which 
such petition was filed; 

(B) if the debtor is the subject of a pro-
ceeding pending in any court or before any 
agency of the United States or any State in 
which a receiver, trustee, or liquidator for 
such debtor has been appointed and such 
proceeding was commenced before the date 
on which such application was filed, the 
term ‘‘filing date’’ means the date on which 
such proceeding was commenced; or 

(C) if the debtor is the subject of a direct 
payment procedure or was the subject of a 
direct payment procedure discontinued by 
SIPC pursuant to section 78fff–4(f) of this 
title, the term ‘‘filing date’’ means the date 
on which notice of such direct payment pro-
cedure was published under section 78fff–4(b) 
of this title. 

(8) Foreign subsidiary 

The term ‘‘foreign subsidiary’’ means any 
subsidiary of a member of SIPC which has its 
principal place of business in a foreign country 

or which is organized under the laws of a for-
eign country. 

(9) Gross revenues from the securities business 

The term ‘‘gross revenues from the securi-
ties business’’ means the sum of (but without 
duplication)— 

(A) commissions earned in connection with 
transactions in securities effected for cus-
tomers as agent (net of commissions paid to 
other brokers and dealers in connection with 
such transactions) and markups with respect 
to purchases or sales of securities as prin-
cipal; 

(B) charges for executing or clearing trans-
actions in securities for other brokers and 
dealers; 

(C) the net realized gain, if any, from prin-
cipal transactions in securities in trading 
accounts; 

(D) the net profit, if any, from the man-
agement of or participation in the under-
writing or distribution of securities; 

(E) interest earned on customers’ securi-
ties accounts; 

(F) fees for investment advisory services 
(except when rendered to one or more reg-
istered investment companies or insurance 
company separate accounts) or account su-
pervision with respect to securities; 

(G) fees for the solicitation of proxies with 
respect to, or tenders or exchanges of, secu-
rities; 

(H) income from service charges or other 
surcharges with respect to securities; 

(I) except as otherwise provided by rule of 
the Commission, dividends and interest re-
ceived on securities in investment accounts 
of the broker or dealer; 

(J) fees in connection with put, call, and 
other option transactions in securities; 

(K) commissions earned from transactions 
in (i) certificates of deposit, and (ii) Treas-
ury bills, bankers acceptances, or commer-
cial paper which have a maturity at the 
time of issuance of not exceeding nine 
months, exclusive of days of grace, or any 
renewal thereof, the maturity of which is 
likewise limited, except that SIPC shall by 
bylaw include in the aggregate of gross reve-
nues only an appropriate percentage of such 
commissions based on SIPC’s loss experience 
with respect to such instruments over at 
least the preceding five years; and 

(L) fees and other income from such other 
categories of the securities business as SIPC 
shall provide by bylaw. 

Such term does not include revenues received 
by a broker or dealer in connection with the 
distribution of shares of a registered open end 
investment company or unit investment trust 
or revenues derived by a broker or dealer from 
the sale of variable annuities or from the con-
duct of the business of insurance. 

(10) Liquidation proceeding 

The term ‘‘liquidation proceeding’’ means 
any proceeding for the liquidation of a debtor 
under this chapter in which a trustee has been 
appointed under section 78eee(b)(3) of this 
title. 
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(11) Net equity 

The term ‘‘net equity’’ means the dollar 
amount of the account or accounts of a cus-
tomer, to be determined by— 

(A) calculating the sum which would have 
been owed by the debtor to such customer if 
the debtor had liquidated, by sale or pur-
chase on the filing date, all securities posi-
tions of such customer (other than customer 
name securities reclaimed by such cus-
tomer); minus 

(B) any indebtedness of such customer to 
the debtor on the filing date; plus 

(C) any payment by such customer of such 
indebtedness to the debtor which is made 
with the approval of the trustee and within 
such period as the trustee may determine 
(but in no event more than sixty days after 
the publication of notice under section 
78fff–2(a) of this title). 

In determining net equity under this para-
graph, accounts held by a customer in sepa-
rate capacities shall be deemed to be accounts 
of separate customers. 

(12) Persons registered as brokers or dealers 

The term ‘‘persons registered as brokers or 
dealers’’ includes any person who is a member 
of a national securities exchange other than a 
government securities broker or government 
securities dealer registered under section 
78o–5(a)(1)(A) of this title. 

(13) Protective decree 

The term ‘‘protective decree’’ means a de-
cree, issued by a court upon application of 
SIPC under section 78eee(a)(3) of this title, 
that the customers of a member of SIPC are in 
need of the protection provided under this 
chapter. 

(14) Security 

The term ‘‘Security’’ means any note, stock, 
treasury stock, bond, debenture, evidence of 
indebtedness, any collateral trust certificate, 
preorganization certificate or subscription, 
transferable share, voting trust certificate, 
certificate of deposit, certificate of deposit for 
a security, or any security future as that term 
is defined in section 78c(a)(55)(A) of this title, 
any investment contract or certificate of in-
terest or participation in any profit-sharing 
agreement or in any oil, gas, or mineral roy-
alty or lease (if such investment contract or 
interest is the subject of a registration state-
ment with the Commission pursuant to the 
provisions of the Securities Act of 1933 [15 
U.S.C. 77a et seq.]), any put, call, straddle, op-
tion, or privilege on any security, or group or 
index of securities (including any interest 
therein or based on the value thereof), or any 
put, call, straddle, option, or privilege entered 
into on a national securities exchange relating 
to foreign currency, any certificate of interest 
or participation in, temporary or interim cer-
tificate for, receipt for, guarantee of, or war-
rant or right to subscribe to or purchase or 
sell any of the foregoing, and any other instru-
ment commonly known as a security. Except 
as specifically provided above, the term ‘‘secu-
rity’’ does not include any currency, or any 

commodity or related contract or futures con-
tract, or any warrant or right to subscribe to 
or purchase or sell any of the foregoing. 

(Pub. L. 91–598, § 16, formerly § 12, Dec. 30, 1970, 84 
Stat. 1656; renumbered § 16 and amended Pub. L. 
95–283, §§ 9, 15, May 21, 1978, 92 Stat. 260, 271; Pub. 
L. 95–598, title III, § 308(o), Nov. 6, 1978, 92 Stat. 
2676; Pub. L. 97–303, § 7, Oct. 13, 1982, 96 Stat. 1410; 
Pub. L. 100–181, title VIII, § 802, Dec. 4, 1987, 101 
Stat. 1265; Pub. L. 106–554, § 1(a)(5) [title II, 
§ 203(d)(1)], Dec. 21, 2000, 114 Stat. 2763, 2763A–424.) 

REFERENCES IN TEXT 

This chapter, referred to in provision preceding par. 

(1), and in pars. (10) and (13), was in the original ‘‘this 

Act’’, meaning Pub. L. 91–598, Dec. 30, 1970, 84 Stat. 1636. 

For complete classification of this Act to the Code, see 

Tables. 

The Bankruptcy Act, referred to in provision preced-

ing par. (1), is act July 1, 1898, ch. 541, 30 Stat. 544, as 

amended, which was classified generally to former 

Title 11, Bankruptcy. The Act was repealed effective 

Oct. 1, 1979, by Pub. L. 95–598, §§ 401(a), 402(a), Nov. 6, 

1978, 92 Stat. 2682, section 101 of which enacted revised 

Title 11. 

The Securities Act of 1933, referred to in par. (14), is 

act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amended, 

which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

AMENDMENTS 

2000—Par. (14). Pub. L. 106–554 inserted ‘‘or any secu-

rity future as that term is defined in section 

78c(a)(55)(A) of this title,’’ after ‘‘certificate of deposit 

for a security,’’. 

1987—Par. (12). Pub. L. 100–181 inserted ‘‘other than a 

government securities broker or government securities 

dealer registered under section 78o–5(a)(1)(A) of this 

title’’. 

1982—Par. (14). Pub. L. 97–303 inserted ‘‘any put, call, 

straddle, option, or privilege on any security, or group 

or index of securities (including any interest therein or 

based on the value thereof), or any put, call, straddle, 

option, or privilege entered into on a national securi-

ties exchange relating to foreign currency,’’ after ‘‘the 

Securities Act of 1933 [15 U.S.C.A. § 77a et seq.]),’’ and 

substituted ‘‘Except as specifically provided above, the 

term ‘security’ does not include’’ for ‘‘The term ‘secu-

rity’ does not include’’. 

1978—Par. (1). Pub. L. 95–598, § 308(o)(1), (3), struck out 

par. (1) definition of ‘‘Bankruptcy Act’’ and redesig-

nated par. (2) as (1). 

Pars. (2) to (6). Pub. L. 95–598, § 309(o)(3), redesignated 

pars. (3) to (7) as (2) to (6), respectively. Former par. (2) 

redesignated (1). 

Par. (7). Pub. L. 95–598, § 308(o)(2), (3), redesignated 

par. (8) as (7) and substituted in subpar. (A) ‘‘if a peti-

tion under title 11 concerning the debtor was filed be-

fore such date’’ for ‘‘if a petition was filed before such 

date by or against the debtor under the Bankruptcy 

Act, or under chapter X or XI of such Act, as now in ef-

fect or as amended from time to time’’. Former par. (7) 

redesignated (6). 

Pars. (8) to (15). Pub. L. 95–598, § 308(o)(3), redesignated 

pars. (9) to (15) as (8) to (14), respectively. Former par. 

(8) redesignated (7). 

Pub. L. 95–283 in introductory text inserted require-

ment for applicability of terms to a liquidation pro-

ceeding involving the Bankruptcy Act, in par. (1) head-

ing substituted ‘‘Bankruptcy Act’’ for ‘‘Self-regulatory 

organization’’, and in text substituted provisions defin-

ing such terms, in par. (2) heading substituted ‘‘Com-

mission’’ for ‘‘Financial responsibility rules’’, and in 

text substituted provisions defining such terms, in par. 

(3) heading substituted ‘‘Customer’’ for ‘‘Examining au-
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thority’’, and in text substituted provisions defining 

such terms, and added pars. (4) to (15). 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment of section by Pub. L. 95–598 effective Oct. 

1, 1979, see section 402(a) of Pub. L. 95–598, set out as an 

Effective Date note preceding section 101 of Title 11, 

Bankruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78ccc, 78fff, 

78fff–4 of this title. 

CHAPTER 2C—PUBLIC UTILITY HOLDING 
COMPANIES 

Sec. 

79. Short title of chapter. 

79a. Necessity for control of holding companies. 

(a) Interstate nature of holding compa-

nies. 

(b) Protection of investors and interests 

of consumers. 

(c) Declaration of policy of chapter. 

79b. Definitions; application of chapter. 

(a) Definitions. 

(b) Order of Commission essential to 

status as ‘‘holding company’’, ‘‘sub-

sidiary company’’, or ‘‘affiliate’’. 

(c) Chapter inapplicable to United 

States, States, or their govern-

mental agencies. 

79c. Exemptions regarding holding companies. 

(a) Exemption of holding companies. 

(b) Exemption of subsidiary companies of 

holding company. 

(c) Filing for exemption. 

(d) Exemption of specified class or class-

es of persons. 

79d. Transactions by unregistered holding compa-

nies. 

(a) Transactions after December 1, 1935. 

(b) Outstanding securities held by non-

residents; registration. 

79e. Registration of holding companies. 

(a) Notification of registration; effective 

date of registration. 

(b) Registration statement; contents. 

(c) Preliminary registration statement 

prior to complete statement. 

(d) Cessation of existence as holding 

company. 

79f. Unlawful transactions by registered compa-

nies. 

(a) Issuing, selling, or altering rights of 

stockholders to declaration. 

(b) Exemptions from operation of sub-

section (a). 

(c) Selling from house to house; causing 

officer or employer of subsidiary to 

sell. 

79g. Declarations by registered companies in re-

spect to security transactions. 

(a) Contents. 

(b) Effective date of declaration; order of 

Commission. 

(c) Conditions precedent to permitting 

declaration to become effective. 

(d) Conditions having permission of effec-

tiveness. 

(e) Declaration regarding alterations, 

priorities, voting power, and other 

rights of security holders. 

(f) Order permitting declaration to be-

come effective. 

(g) Compliance with State laws as condi-

tion to permission of effectiveness. 

79h. Acquiring interest in electric and gas compa-

nies serving same territory. 

Sec. 

79i. Acquisition of securities and utility assets 

and other interests. 
(a) Acquisition prohibited prior to Com-

mission approval. 
(b) Acquisition of utility assets author-

ized by State Commission; holding 

company systems organized in same 

State. 
(c) Acquisition of securities guaranteed 

by United States, State, or political 

subdivision; other securities and 

commercial paper held appropriate 

by Commission. 
79j. Approval of acquisition of securities and util-

ity assets and other interests. 
(a) Contents of application. 
(b) Conditions affecting approval. 
(c) Conditions barring approval. 
(d) Approval to be granted in reasonable 

time. 
(e) Terms and conditions of order grant-

ing approval. 
(f) Compliance with State laws as condi-

tion of approval. 
79k. Simplification of holding company systems. 

(a) Examination by Commission with 

view to simplification. 
(b) Limitations on operations of holding 

company systems. 
(c) Time for compliance with order limit-

ing operations. 
(d) Court enforcement of order for sim-

plification; appointment of trustee; 

disposition of assets; reorganization 

plan. 
(e) Submission by company of plan for 

simplification; court enforcement of 

order of approval; appointment of 

trustee. 
(f) Commission as trustee; submission of 

reorganization plan by Commission 

or interested party. 
(g) Solicitation of proxies, powers of at-

torney, etc., in respect of reorga-

nization plan. 
79l. Intercompany and other transactions relating 

to registered companies. 
(a) Borrowing from other companies in 

same system. 
(b) Loans to other companies in same 

system. 
(c) Payment of dividends or retirement 

of securities. 
(d) Sale of securities of other companies. 
(e) Solicitation of proxies, powers of at-

torney, etc., regarding securities. 
(f) Negotiations or transactions with 

other companies in contravention of 

rules and regulations of Commis-

sion. 
(g) Negotiations or transactions by affili-

ate in contravention of rules and 

regulations of Commission. 
(h) Political contributions forbidden. 
(i) Representation before Congress or 

Commissions; filing statement of 

employment, compensation, etc. 
79m. Service, sales, and construction contracts. 

(a) Contracts by holding companies. 
(b) Contracts by subsidiary or mutual 

service companies. 
(c) Determination and allocation of 

costs; duration of contracts; regula-

tion by rules of Commission. 
(d) Application for approval as mutual 

service company and nature of busi-

ness; regulation by rules of Com-

mission. 
(e) Contracts by affiliate in contraven-

tion of rules and regulations of 

Commission. 
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Sec. 

(f) Contracts by persons engaged in per-

formance of service, sales and con-

struction in contravention of rules 

of Commission. 

(g) Investigations and recommendations 

by Commission. 

79n. Periodic and other reports. 

79o. Accounts and records. 

(a) Duty of holding companies to keep. 

(b) Duty of affiliates to keep. 

(c) Duty of mutual service companies to 

keep. 

(d) Duty of persons engaged in service, 

sales, or construction to keep. 

(e) Use of forms other than prescribed by 

Commission unlawful. 

(f) Examinations by Commission. 

(g) Submission by holding company or 

subsidiary to examination by hold-

ers of securities. 

(h) Submission by mutual service compa-

nies and persons engaged in render-

ing service to examination by other 

companies. 

(i) Uniform methods for keeping ac-

counts; power of Commission to pre-

scribe. 

79p. Misleading statements, penalty; rights and 

remedies additional to those existing under 

other laws. 

79q. Officers and directors. 

(a) Statement of ownership of securities; 

duty to file. 

(b) Limitation on profits in purchase and 

sale of securities. 

(c) Officers or representatives of banking 

institutions disqualified to serve as 

officers or directors. 

79r. Investigations, injunctions, and enforcement 

of law. 

(a) Investigations to determine viola-

tions, aid in enforcement and as 

basis for recommendations. 

(b) Investigation of business, financial 

condition, etc., of companies. 

(c) Administering oaths; subpenas; exam-

ining witnesses. 

(d) Court aid to compel giving testimony; 

penalty for refusal to testify. 

(e) Injunctions to restrain violations; 

prosecutions. 

(f) Mandamus to compel compliance with 

law. 

79s. Hearings before Commission. 

79t. Rules, regulations, and orders. 

(a) Authority of Commission to make. 

(b) Consistency with laws of United 

States or States. 

(c) Effective date; classification of per-

sons and matters; hearings. 

(d) Filing information or documents by 

reference. 

79u. Effect on other laws. 

79v. Information filed with Commission. 

(a) Public disclosure of information; pro-

tection of trade secrets. 

(b) Written objection to public disclo-

sure. 

(c) Disclosure of nonpublic information 

to other than Commission person-

nel. 

79w. Omitted. 

79x. Court review of orders. 

(a) Petition; jurisdiction; findings of 

Commission; additional evidence; fi-

nality. 

(b) Stay of Commission’s order. 

79y. Jurisdiction of offenses and suits. 

79z. Validity of contracts. 

Sec. 

(a) Waiver provisions. 
(b) Contract provisions in violation of 

chapter; actual knowledge of viola-

tions. 
(c) Validity of loans, extensions of credit 

and creation of liens; actual knowl-

edge of violations. 
79z–1. Liability of controlling person; preventing 

compliance with law. 
79z–2. Representation of guaranty or recommenda-

tion by United States. 
79z–3. Penalties. 
79z–4. Study of public-utility companies; recom-

mendation. 
79z–5. Hiring and leasing authority of Commission. 
79z–5a. Exempt wholesale generators. 

(a) Definitions. 
(b) Foreign retail sales. 
(c) State consent for existing rate-based 

facilities. 
(d) Hybrids. 
(e) Exemption of EWGS. 
(f) Ownership of EWGS by exempt hold-

ing companies. 
(g) Ownership of EWGS by registered 

holding companies. 
(h) Financing and other relationships be-

tween EWGS and registered holding 

companies. 
(i) Application of chapter to other eligi-

ble facilities. 
(j) Ownership of exempt wholesale gen-

erators and qualifying facilities. 
(k) Protection against abusive affiliate 

transactions. 
(l) Reciprocal arrangements prohibited. 

79z–5b. Treatment of foreign utilities. 
(a) Exemptions for foreign utility compa-

nies. 
(b) Ownership of foreign utility compa-

nies by exempt holding companies. 
(c) Registered holding companies. 
(d) Effect on existing law; no State pre-

emption. 
(e) Reporting requirements. 
(f) Prohibition on assumption of liabil-

ities. 
(g) Prohibition on pledging or encumber-

ing utility assets. 
79z–5c. Exempt telecommunications companies. 

(a) Definitions. 
(b) State consent for sale of existing 

rate-based facilities. 
(c) Ownership of ETCS by exempt hold-

ing companies. 
(d) Ownership of ETCS by registered 

holding companies. 
(e) Financing and other relationships be-

tween ETCS and registered holding 

companies. 
(f) Reporting obligations concerning in-

vestments and activities of reg-

istered public utility holding com-

pany systems. 
(g) Assumption of liabilities. 
(h) Pledging or mortgaging of assets. 
(i) Protection against abusive affiliate 

transactions. 
(j) Nonpreemption of rate authority. 

(k) Reciprocal arrangements prohibited. 
(l) Books and records. 

(m) Independent audit authority for State 

commissions. 
(n) Applicability of telecommunications 

regulation. 
79z–6. Separability clause. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 77ccc, 77hhh, 

77jjj, 77kkk, 77www, 77zzz, 78c, 80a–2, 80a–3, 80a–37, 
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80a–49, 80b–2 of this title; title 7 section 12a; title 16 sec-

tions 824, 824a–3, 824e, 825d, 825q, 839f; title 29 sections 

306, 432; title 42 section 7651b. 

§ 79. Short title of chapter 

This chapter may be cited as the ‘‘Public Util-
ity Holding Company Act of 1935’’. 

(Aug. 26, 1935, ch. 687, title I, § 36, formerly § 33, 
49 Stat. 838; renumbered § 35, Pub. L. 102–486, 
title VII, § 711, Oct. 24, 1992, 106 Stat. 2905; re-
numbered § 36, Pub. L. 104–104, title I, § 103, Feb. 
8, 1996, 110 Stat. 81.) 

STATE AUTHORITIES; CONSTRUCTION 

Section 731 of title VII of Pub. L. 102–486 provided 

that: ‘‘Nothing in this title [enacting sections 79z–5a 

and 79z–5b of this title and sections 824l, 824m, and 

825o–1 of Title 16, Conservation, amending sections 796, 

824, 824j, 824k, 825n, 825o, and 2621 of Title 16, and 

amending provisions set out as a note under section 79k 

of this title] or in any amendment made by this title 

shall be construed as affecting or intending to affect, or 

in any way to interfere with, the authority of any 

State or local government relating to environmental 

protection or the siting of facilities.’’ 

§ 79a. Necessity for control of holding companies 

(a) Interstate nature of holding companies 

Public-utility holding companies and their 
subsidiary companies are affected with a na-
tional public interest in that, among other 
things, (1) their securities are widely marketed 
and distributed by means of the mails and in-
strumentalities of interstate commerce and are 
sold to a large number of investors in different 
States; (2) their service, sales, construction, and 
other contracts and arrangements are often 
made and performed by means of the mails and 
instrumentalities of interstate commerce; (3) 
their subsidiary public-utility companies often 
sell and transport gas and electric energy by the 
use of means and instrumentalities of interstate 
commerce; (4) their practices in respect of and 
control over subsidiary companies often materi-
ally affect the interstate commerce in which 
those companies engage; (5) their activities ex-
tending over many States are not susceptible of 
effective control by any State and make dif-
ficult, if not impossible, effective State regula-
tion of public-utility companies. 

(b) Protection of investors and interests of con-
sumers 

Upon the basis of facts disclosed by the reports 
of the Federal Trade Commission made pursuant 
to S. Res. 83 (Seventieth Congress, first session), 
the reports of the Committee on Interstate and 
Foreign Commerce, House of Representatives, 
made pursuant to H. Res. 59 (Seventy-second 
Congress, first session) and H. J. Res. 572 (Sev-
enty-second Congress, second session) and other-
wise disclosed and ascertained, it is declared 
that the national public interest, the interest of 
investors in the securities of holding companies 
and their subsidiary companies and affiliates, 
and the interest of consumers of electric energy 
and natural and manufactured gas, are or may 
be adversely affected— 

(1) when such investors cannot obtain the in-
formation necessary to appraise the financial 
position or earning power of the issuers, be-

cause of the absence of uniform standard ac-
counts; when such securities are issued with-
out the approval or consent of the States hav-
ing jurisdiction over subsidiary public-utility 
companies; when such securities are issued 
upon the basis of fictitious or unsound asset 
values having no fair relation to the sums in-
vested in or the earning capacity of the prop-
erties and upon the basis of paper profits from 
intercompany transactions, or in anticipation 
of excessive revenues from subsidiary public- 
utility companies; when such securities are is-
sued by a subsidiary public-utility company 
under circumstances which subject such com-
pany to the burden of supporting an overcapi-
talized structure and tend to prevent vol-
untary rate reductions; 

(2) when subsidiary public-utility companies 
are subjected to excessive charges for services, 
construction work, equipment, and materials, 
or enter into transactions in which evils result 
from an absence of arm’s-length bargaining or 
from restraint of free and independent com-
petition; when service, management, construc-
tion, and other contracts involve the alloca-
tion of charges among subsidiary public-util-
ity companies in different States so as to 
present problems of regulation which cannot 
be dealt with effectively by the States; 

(3) when control of subsidiary public-utility 
companies affects the accounting practices 
and rate, dividend, and other policies of such 
companies so as to complicate and obstruct 
State regulation of such companies, or when 
control of such companies is exerted through 
disproportionately small investment; 

(4) when the growth and extension of holding 
companies bears no relation to economy of 
management and operation or the integration 
and coordination of related operating prop-
erties; or 

(5) when in any other respect there is lack of 
economy of management and operation of pub-
lic-utility companies or lack of efficiency and 
adequacy of service rendered by such compa-
nies, or lack of effective public regulation, or 
lack of economies in the raising of capital. 

(c) Declaration of policy of chapter 

When abuses of the character above enumer-
ated become persistent and wide-spread the 
holding company becomes an agency which, un-
less regulated, is injurious to investors, consum-
ers, and the general public; and it is declared to 
be the policy of this chapter, in accordance with 
which policy all the provisions of this chapter 
shall be interpreted, to meet the problems and 
eliminate the evils as enumerated in this sec-
tion, connected with public-utility holding com-
panies which are engaged in interstate com-
merce or in activities which directly affect or 
burden interstate commerce; and for the purpose 
of effectuating such policy to compel the sim-
plification of public-utility holding-company 
systems and the elimination therefrom of prop-
erties detrimental to the proper functioning of 
such systems, and to provide as soon as prac-
ticable for the elimination of public-utility 
holding companies except as otherwise expressly 
provided in this chapter. 

(Aug. 26, 1935, ch. 687, title I, § 1, 49 Stat. 803.) 
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CHANGE OF NAME 

Committee on Interstate and Foreign Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce immediately prior to noon on Jan. 

3, 1981, by House Resolution No. 549, Ninety-sixth Con-

gress, Mar. 25, 1980. Committee on Energy and Com-

merce of House of Representatives treated as referring 

to Committee on Commerce of House of Representa-

tives by section 1(a) of Pub. L. 104–14, set out as a note 

preceding section 21 of Title 2, The Congress. Commit-

tee on Commerce of House of Representatives changed 

to Committee on Energy and Commerce of House of 

Representatives, and jurisdiction over matters relating 

to securities and exchanges and insurance generally 

transferred to Committee on Financial Services of 

House of Representatives by House Resolution No. 5, 

One Hundred Seventh Congress, Jan. 3, 2001. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 16 section 839f. 

§ 79b. Definitions; application of chapter 

(a) Definitions 

When used in this chapter, unless the context 
otherwise requires— 

(1) ‘‘Person’’ means an individual or com-
pany. 

(2) ‘‘Company’’ means a corporation, a part-
nership, an association, a joint-stock com-
pany, a business trust, or an organized group 
of persons, whether incorporated or not; or 
any receiver, trustee, or other liquidating 
agent of any of the foregoing in his capacity 
as such. 

(3) ‘‘Electric utility company’’ means any 
company which owns or operates facilities 
used for the generation, transmission, or dis-
tribution of electric energy for sale, other 
than sale to tenants or employees of the com-
pany operating such facilities for their own 
use and not for resale. The Commission, upon 
application, shall by order declare a company 
operating any such facilities not to be an elec-
tric utility company if the Commission finds 
that (A) such company is primarily engaged in 
one or more businesses other than the business 
of an electric utility company, and by reason 
of the small amount of electric energy sold by 
such company it is not necessary in the public 
interest or for the protection of investors or 
consumers that such company be considered 
an electric utility company for the purposes of 
this chapter, or (B) such company is one oper-
ating within a single State, and substantially 
all of its outstanding securities are owned di-
rectly or indirectly by another company to 
which such operating company sells or fur-
nishes electric energy which it generates; such 
other company uses and does not resell such 
electric energy, is engaged primarily in manu-
facturing (other than the manufacturing of 
electric energy or gas) and is not controlled by 
any other company; and by reason of the small 
amount of electric energy sold or furnished by 
such operating company to other persons it is 
not necessary in the public interest or for the 
protection of investors or consumers that it be 
considered an electric utility company for the 
purposes of this chapter. The filing of an appli-
cation hereunder in good faith shall exempt 
such company (and the owner of the facilities 
operated by such company) from the applica-

tion of this paragraph until the Commission 
has acted upon such application. As a condi-
tion to the entry of any such order, and as a 
part thereof, the Commission may require ap-
plication to be made periodically for a renewal 
of such order, and may require the filing of 
such periodic or special reports regarding the 
business of the company as the Commission 
may find necessary or appropriate to insure 
that such company continues to be entitled to 
such exemption during the period for which 
such order is effective. The Commission, upon 
its own motion or upon application, shall re-
voke such order whenever it finds that the 
conditions specified in clause (A) or (B) of this 
paragraph are not satisfied in the case of such 
company. Any action of the Commission under 
the preceding sentence shall be by order. Ap-
plication under this paragraph may be made 
by the company in respect of which the order 
is to be issued or by the owner of the facilities 
operated by such company. Any order issued 
under this paragraph shall apply equally to 
such company and such owner. The Commis-
sion may by rules or regulations conditionally 
or unconditionally provide that any specified 
class or classes of companies which it deter-
mines to satisfy the conditions specified in 
clause (A) or (B) of this paragraph, and the 
owners of the facilities operated by such com-
panies, shall not be deemed electric utility 
companies within the meaning of this para-
graph. 

(4) ‘‘Gas utility company’’ means any com-
pany which owns or operates facilities used for 
the distribution at retail (other than distribu-
tion only in enclosed portable containers, or 
distribution to tenants or employees of the 
company operating such facilities for their 
own use and not for resale) of natural or man-
ufactured gas for heat, light, or power. The 
Commission, upon application, shall by order 
declare a company operating any such facili-
ties not to be a gas utility company if the 
Commission finds that (A) such company is 
primarily engaged in one or more businesses 
other than the business of a gas utility com-
pany, and (B) by reason of the small amount of 
natural or manufactured gas distributed at re-
tail by such company it is not necessary in the 
public interest or for the protection of inves-
tors or consumers that such company be con-
sidered a gas utility company for the purposes 
of this chapter. The filing of an application 
hereunder in good faith shall exempt such 
company (and the owner of the facilities oper-
ated by such company) from the application of 
this paragraph until the Commission has acted 
upon such application. As a condition to the 
entry of any such order, and as a part thereof, 
the Commission may require application to be 
made periodically for a renewal of such order, 
and may require the filing of such periodic or 
special reports regarding the business of the 
company as the Commission may find nec-
essary or appropriate to insure that such com-
pany continues to be entitled to such exemp-
tion during the period for which such order is 
effective. The Commission, upon its own mo-
tion or upon application, shall revoke such 
order whenever it finds that the conditions 
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specified in clauses (A) and (B) of this para-
graph are not satisfied in the case of such 
company. Any action of the Commission under 
the preceding sentence shall be by order. Ap-
plication under this paragraph may be made 
by the company in respect of which the order 
is to be issued or by the owner of the facilities 
operated by such company. Any order issued 
under this paragraph shall apply equally to 
such company and such owner. The Commis-
sion may by rules or regulations conditionally 
or unconditionally provide that any specified 
class or classes of companies which it deter-
mines to satisfy the conditions specified in 
clauses (A) and (B) of this paragraph, and the 
owners of the facilities operated by such com-
panies, shall not be deemed gas utility compa-
nies within the meaning of this paragraph. 

(5) ‘‘Public-utility company’’ means an elec-
tric utility company or a gas utility company. 

(6) ‘‘Commission’’ means the Securities and 
Exchange Commission. 

(7) ‘‘Holding company’’ means— 
(A) any company which directly or indi-

rectly owns, controls, or holds with power to 
vote, 10 per centum or more of the outstand-
ing voting securities of a public-utility com-
pany or of a company which is a holding 
company by virtue of this clause or clause 
(B) of this paragraph, unless the Commis-
sion, as hereinafter provided, by order de-
clares such company not to be a holding 
company; and 

(B) any person which the Commission de-
termines, after notice and opportunity for 
hearing, directly or indirectly to exercise 
(either alone or pursuant to an arrangement 
or understanding with one or more other 
persons) such a controlling influence over 
the management or policies of any public- 
utility or holding company as to make it 
necessary or appropriate in the public inter-
est or for the protection of investors or con-
sumers that such person be subject to the 
obligations, duties, and liabilities imposed 
in this chapter upon holding companies. 

The Commission, upon application, shall by 
order declare that a company is not a holding 
company under clause (A) of this paragraph if 
the Commission finds that the applicant (i) 
does not, either alone or pursuant to an ar-
rangement or understanding with one or more 
other persons, directly or indirectly control a 
public-utility or holding company either 
through one or more intermediary persons or 
by any means or device whatsoever, (ii) is not 
an intermediary company through which such 
control is exercised, and (iii) does not, directly 
or indirectly, exercise (either alone or pursu-
ant to an arrangement or understanding with 
one or more other persons) such a controlling 
influence over the management or policies of 
any public-utility or holding company as to 
make it necessary or appropriate in the public 
interest or for the protection of investors or 
consumers that the applicant be subject to the 
obligations, duties, and liabilities imposed in 
this chapter upon holding companies. The fil-
ing of an application hereunder in good faith 
by a company other than a registered holding 
company shall exempt the applicant from any 

obligation, duty, or liability imposed in this 
chapter upon the applicant as a holding com-
pany, until the Commission has acted upon 
such application. Within a reasonable time 
after the receipt of any application hereunder, 
the Commission shall enter an order granting, 
or, after notice and opportunity for hearing, 
denying or otherwise disposing of, such appli-
cation. As a condition to the entry of any 
order granting such application and as a part 
of any such order, the Commission may re-
quire the applicant to apply periodically for a 
renewal of such order and to do or refrain from 
doing such acts or things, in respect of exer-
cise of voting rights, control over proxies, des-
ignation of officers and directors, existence of 
interlocking officers, directors and other rela-
tionships, and submission of periodic or spe-
cial reports regarding affiliations or intercor-
porate relationships of the applicant, as the 
Commission may find necessary or appropriate 
to ensure that in the case of the applicant the 
conditions specified in clauses (i), (ii), and (iii) 
of this paragraph are satisfied during the pe-
riod for which such order is effective. The 
Commission, upon its own motion or upon ap-
plication of the company affected, shall re-
voke the order declaring such company not to 
be a holding company whenever in its judg-
ment any condition specified in clauses (i), 
(ii), or (iii) of this paragraph is not satisfied in 
the case of such company, or modify the terms 
of such order whenever in its judgment such 
modification is necessary to ensure that in the 
case of such company the conditions specified 
in clauses (i), (ii), and (iii) of this paragraph 
are satisfied during the period for which such 
order is effective. Any action of the Commis-
sion under the preceding sentence shall be by 
order. 

(8) ‘‘Subsidiary company’’ of a specified 
holding company means— 

(A) any company 10 per centum or more of 
the outstanding voting securities of which 
are directly or indirectly owned, controlled, 
or held with power to vote, by such holding 
company (or by a company that is a subsidi-
ary company of such holding company by 
virtue of this clause or clause (B) of this 
paragraph), unless the Commission, as here-
inafter provided, by order declares such com-
pany not to be a subsidiary company of such 
holding company; and 

(B) any person the management or policies 
of which the Commission, after notice and 
opportunity for hearing, determines to be 
subject to a controlling influence, directly 
or indirectly, by such holding company (ei-
ther alone or pursuant to an arrangement or 
understanding with one or more other per-
sons) so as to make it necessary or appro-
priate in the public interest or for the pro-
tection of investors or consumers that such 
person be subject to the obligations, duties, 
and liabilities imposed in this chapter upon 
subsidiary companies of holding companies. 

The Commission, upon application, shall by 
order declare that a company is not a subsidi-
ary company of a specified holding company 
under clause (A) of this paragraph if the Com-
mission finds that (i) the applicant is not con-
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trolled, directly or indirectly, by such holding 

company (either alone or pursuant to an ar-

rangement or understanding with one or more 

other persons) either through one or more 

intermediary persons or by any means or de-

vice whatsoever, (ii) the applicant is not an 

intermediary company through which such 

control of another company is exercised, and 

(iii) the management or policies of the appli-

cant are not subject to a controlling influence, 

directly or indirectly, by such holding com-

pany (either alone or pursuant to an arrange-

ment or understanding with one or more other 

persons) so as to make it necessary or appro-

priate in the public interest or for the protec-

tion of investors or consumers that the appli-

cant be subject to the obligations, duties, and 

liabilities imposed in this chapter upon sub-

sidiary companies of holding companies. The 
filing of an application hereunder in good faith 
shall exempt the applicant from any obliga-
tion, duty, or liability imposed in this chapter 
upon the applicant as a subsidiary company of 
such specified holding company until the Com-
mission has acted upon such application. 
Within a reasonable time after the receipt of 
any application hereunder, the Commission 
shall enter an order granting, or, after notice 
and opportunity for hearing, denying or other-
wise disposing of, such application. As a condi-
tion to the entry of, and as a part of, any order 
granting such application, the Commission 
may require the applicant to apply periodi-
cally for a renewal of such order and to file 
such periodic or special reports regarding the 
affiliations or intercorporate relationships of 
the applicant as the Commission may find nec-
essary or appropriate to enable it to determine 
whether in the case of the applicant the condi-
tions specified in clauses (i), (ii), and (iii) of 
this paragraph are satisfied during the period 
for which such order is effective. The Commis-
sion, upon its own motion or upon application, 
shall revoke the order declaring such company 
not to be a subsidiary company whenever in 
its judgment any condition specified in clauses 
(i), (ii), or (iii) of this paragraph is not sat-
isfied in the case of such company, or modify 
the terms of such order whenever in its judg-
ment such modification is necessary to ensure 
that in the case of such company the condi-
tions specified in clauses (i), (ii), and (iii) of 
this paragraph are satisfied during the period 
for which such order is effective. Any action of 
the Commission under the preceding sentence 
shall be by order. Any application under this 
paragraph may be made by the holding com-
pany or the company in respect of which the 
order is to be entered, but as used in this para-
graph the term ‘‘applicant’’ means only the 
company in respect of which the order is to be 
entered. 

(9) ‘‘Holding-company system’’ means any 
holding company, together with all its subsidi-
ary companies, and all mutual service compa-
nies (as defined in paragraph (13) of this sub-
section) of which such holding company or any 
subsidiary company thereof is a member com-
pany (as defined in paragraph (14) of this sub-
section). 

(10) ‘‘Associate company’’ of a company 
means any company in the same holding-com-
pany system with such company. 

(11) ‘‘Affiliate’’ of a specified company 
means— 

(A) any person that directly or indirectly 
owns, controls, or holds with power to vote, 
5 per centum or more of the outstanding vot-
ing securities of such specified company; 

(B) any company 5 per centum or more of 
whose outstanding voting securities are 
owned, controlled, or held with power to 
vote, directly or indirectly, by such specified 
company; 

(C) any individual who is an officer or di-
rector of such specified company, or of any 
company which is an affiliate thereof under 
clause (A) of this paragraph; and 

(D) any person or class of persons that the 
Commission determines, after appropriate 
notice and opportunity for hearing, to stand 
in such relation to such specified company 
that there is liable to be such an absence of 
arm’s-length bargaining in transactions be-
tween them as to make it necessary or ap-
propriate in the public interest or for the 
protection of investors or consumers that 
such person be subject to the obligations, 
duties, and liabilities imposed in this chap-
ter upon affiliates of a company. 

(12) ‘‘Registered holding company’’ means a 
person whose registration is in effect under 
section 79e of this title. 

(13) ‘‘Mutual service company’’ means a 
company approved as a mutual service com-
pany under section 79m of this title. 

(14) ‘‘Member company’’ means a company 
which is a member of an association or group 
of companies mutually served by a mutual 
service company. 

(15) ‘‘Director’’ means any director of a cor-
poration or any individual who performs simi-
lar functions in respect of any company. 

(16) ‘‘Security’’ means any note, draft, stock, 
treasury stock, bond, debenture, certificate of 
interest or participation in any profit-sharing 
agreement or in any oil, gas, other mineral 
royalty or lease, any collateral-trust certifi-
cate, preorganization certificate or subscrip-
tion, transferable share, investment contract, 
voting-trust certificate, certificate of deposit 
for a security, receiver’s or trustee’s certifi-
cate, or, in general, any instrument commonly 
known as a ‘‘security’’; or any certificate of 
interest or participation in, temporary or in-
terim certificate for, receipt for, guaranty of, 
assumption of liability on, or warrant or right 
to subscribe to or purchase, any of the fore-
going. 

(17) ‘‘Voting security’’ means any security 
presently entitling the owner or holder thereof 
to vote in the direction or management of the 
affairs of a company, or any security issued 
under or pursuant to any trust, agreement, or 
arrangement whereby a trustee or trustees or 
agent or agents for the owner or holder of such 
security are presently entitled to vote in the 
direction or management of the affairs of a 
company; and a specified per centum of the 
outstanding voting securities of a company 
means such amount of the outstanding voting 
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securities of such company as entitles the 
holder or holders thereof to cast said specified 
per centum of the aggregate votes which the 
holders of all the outstanding voting securi-
ties of such company are entitled to cast in 
the direction or management of the affairs of 
such company. 

(18) ‘‘Utility assets’’ means the facilities, in 
place, of any electric utility company or gas 
utility company for the production, trans-
mission, transportation, or distribution of 
electric energy or natural or manufactured 
gas. 

(19) ‘‘Service contract’’ means any contract, 
agreement, or understanding whereby a person 
undertakes to sell or furnish, for a charge, any 
managerial, financial, legal, engineering, pur-
chasing, marketing, auditing, statistical, ad-
vertising, publicity, tax, research, or any 
other service, information, or data. 

(20) ‘‘Sales contract’’ means any contract, 
agreement, or understanding whereby a person 
undertakes to sell, lease, or furnish, for a 
charge, any goods, equipment, materials, sup-
plies, appliances, or similar property. As used 
in this paragraph the term ‘‘property’’ does 
not include electric energy or natural or man-
ufactured gas. 

(21) ‘‘Construction contract’’ means any con-
tract, agreement, or understanding for the 
construction, extension, improvement, main-
tenance, or repair of the facilities or any part 
thereof of a company for a charge. 

(22) ‘‘Buy’’, ‘‘acquire’’, ‘‘acquisition’’, or 
‘‘purchase’’ includes any purchase, acquisition 
by lease, exchange, merger, consolidation, or 
other acquisition. 

(23) ‘‘Sale’’ or ‘‘sell’’ includes any sale, dis-
position by lease, exchange or pledge, or other 
disposition. 

(24) ‘‘State’’ means any State of the United 
States or the District of Columbia. 

(25) ‘‘United States’’, when used in a geo-
graphical sense, means the States. 

(26) ‘‘State commission’’ means any commis-
sion, board, agency, or officer, by whatever 
name designated, of a State, municipality, or 
other political subdivision of a State which 
under the law of such State has jurisdiction to 
regulate public-utility companies. 

(27) ‘‘State securities commission’’ means 
any commission, board, agency, or officer, by 
whatever name designated, other than a State 
commission as defined in paragraph (26) of this 
subsection, which under the law of a State has 
jurisdiction to regulate, approve, or control 
the issue or sale of a security by a company. 

(28) ‘‘Interstate commerce’’ means trade, 
commerce, transportation, transmission, or 
communication among the several States or 
between any State and any place outside 
thereof. 

(29) ‘‘Integrated public-utility system’’ 
means— 

(A) As applied to electric utility compa-
nies, a system consisting of one or more 
units of generating plants and/or trans-
mission lines and/or distributing facilities, 
whose utility assets, whether owned by one 
or more electric utility companies, are phys-
ically interconnected or capable of physical 

interconnection and which under normal 
conditions may be economically operated as 
a single interconnected and coordinated sys-
tem confined in its operations to a single 
area or region, in one or more States, not so 
large as to impair (considering the state of 
the art and the area or region affected) the 
advantages of localized management, effi-
cient operation, and the effectiveness of reg-
ulation; and 

(B) As applied to gas utility companies, a 
system consisting of one or more gas utility 
companies which are so located and related 
that substantial economies may be effec-
tuated by being operated as a single coordi-
nated system confined in its operations to a 
single area or region, in one or more States, 
not so large as to impair (considering the 
state of the art and the area or region af-
fected) the advantages of localized manage-
ment, efficient operation, and the effective-
ness of regulation: Provided, That gas utility 
companies deriving natural gas from a com-
mon source of supply may be deemed to be 
included in a single area or region. 

(b) Order of Commission essential to status as 
‘‘holding company’’, ‘‘subsidiary company’’, or 
‘‘affiliate’’ 

No person shall be deemed to be a holding 
company under clause (B) of paragraph (7) of 
subsection (a) of this section, or a subsidiary 
company under clause (B) of paragraph (8) of 
such subsection, or an affiliate under clause (D) 
of paragraph (11) of such subsection, unless the 
Commission, after appropriate notice and oppor-
tunity for hearing, has issued an order declaring 
such person to be a holding company, a subsidi-
ary company, or an affiliate, or declaring a class 
of which such person is a member to be affili-
ates. Such an order shall not become effective 
for at least thirty days after the mailing of a 
copy thereof to the person thereby declared to 
be a holding company, subsidiary company, or 
affiliate; or, in the case of determination of af-
filiates by classes, until at least thirty days 
after appropriate publication thereof in such 
manner as the Commission shall determine. 
Whenever the Commission, on its own motion or 
upon application by the person declared to be a 
holding company, subsidiary company, or affili-
ate, finds that the circumstances which gave 
rise to the issuance of any such order no longer 
exist, the Commission shall by order revoke 
such order. 

(c) Chapter inapplicable to United States, States, 
or their governmental agencies 

No provision in this chapter shall apply to, or 
be deemed to include, the United States, a 
State, or any political subdivision of a State, or 
any agency, authority, or instrumentality of 
any one or more of the foregoing, or any cor-
poration which is wholly owned directly or indi-
rectly by any one or more of the foregoing, or 
any officer, agent, or employee of any of the 
foregoing acting as such in the course of his offi-
cial duty, unless such provision makes specific 
reference thereto. 

(Aug. 26, 1935, ch. 687, title I, § 2, 49 Stat. 804.) 
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TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

NONAPPLICABILITY OF CHAPTER 

Pub. L. 102–486, title IV, § 404(c), Oct. 24, 1992, 106 Stat. 

2880, provided that: 

‘‘(1) A company shall not be considered to be a gas 

utility company under section 2(a)(4) of the Public 

Utility Holding Company Act of 1935 (15 U.S.C. 

79b(a)(4)) solely because it owns or operates facilities 

used for the distribution at retail of vehicular natural 

gas. 

‘‘(2) Notwithstanding section 11(b)(1) of the Public 

Utility Holding Company Act of 1935 (15 U.S.C. 

79k(b)(1)), a holding company registered under such Act 

[15 U.S.C. 79 et seq.] solely by reason of the application 

of section 2(a)(7)(A) or (B) of such Act with respect to 

control of a gas utility company or subsidiary thereof, 

may acquire or retain, in any geographic area, any in-

terest in a company that is not a public utility com-

pany and which, as a primary business, is involved in 

the sale of vehicular natural gas or the manufacture, 

sale, transport, installation, servicing, or financing of 

equipment related to the sale for consumption of vehic-

ular natural gas. 

‘‘(3) The sale or transportation of vehicular natural 

gas by a company, or any subsidiary of such company, 

shall not be taken into consideration in determining 

whether under section 3 of the Public Utility Holding 

Company Act of 1935 (15 U.S.C. 79c) such company is ex-

empt from registration. 

‘‘(4) For purposes of this subsection, terms that are 

defined under the Public Utility Holding Company Act 

of 1935 shall have the meaning given such terms in such 

Act. 

‘‘(5) For purposes of this subsection, the term ‘vehicu-

lar natural gas’ means natural or manufactured gas 

that is ultimately used as a fuel in a self-propelled ve-

hicle.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77kkk, 79i, 

79z–5a, 79z–5b, 79z–5c of this title; title 16 sections 824m, 

839f; title 26 section 1083; title 42 section 7651o. 

§ 79c. Exemptions regarding holding companies 

(a) Exemption of holding companies 

The Commission, by rules and regulations 
upon its own motion, or by order upon applica-
tion, shall exempt any holding company, and 
every subsidiary company thereof as such, from 
any provision or provisions of this chapter, un-
less and except insofar as it finds the exemption 
detrimental to the public interest or the inter-
est of investors or consumers, if— 

(1) such holding company, and every subsidi-
ary company thereof which is a public-utility 
company from which such holding company 
derives, directly or indirectly, any material 
part of its income, are predominantly intra-
state in character and carry on their business 
substantially in a single State in which such 
holding company and every such subsidiary 
company thereof are organized; 

(2) such holding company is predominantly a 
public-utility company whose operations as 
such do not extend beyond the State in which 
it is organized and States contiguous thereto; 

(3) such holding company is only inciden-
tally a holding company, being primarily en-
gaged or interested in one or more businesses 

other than the business of a public-utility 
company and (A) not deriving, directly or indi-
rectly, any material part of its income from 
any one or more subsidiary companies, the 
principal business of which is that of a public- 
utility company, or (B) deriving a material 
part of its income from any one or more such 
subsidiary companies, if substantially all the 
outstanding securities of such companies are 
owned, directly or indirectly, by such holding 
company; 

(4) such holding company is temporarily a 
holding company solely by reason of the ac-
quisition of securities for purposes of liquida-
tion or distribution in connection with a bona 
fide debt previously contracted or in connec-
tion with a bona fide arrangement for the un-
derwriting or distribution of securities; or 

(5) such holding company is not, and derives 
no material part of its income, directly or in-
directly, from any one or more subsidiary 
companies which are, a company or companies 
the principal business of which within the 
United States is that of a public-utility com-
pany. 

(b) Exemption of subsidiary companies of hold-
ing company 

The Commission, by rules and regulations 
upon its own motion, or by order upon applica-
tion, shall exempt any subsidiary company, as 
such, of a holding company from any provision 
or provisions of this chapter, the application of 
which to such subsidiary company the Commis-
sion finds is not necessary in the public interest 
or for the protection of investors, if such sub-
sidiary company derives no material part of its 
income, directly or indirectly, from sources 
within the United States, and neither it nor any 
of its subsidiary companies is a public-utility 
company operating in the United States. 

(c) Filing for exemption 

Within a reasonable time after the receipt of 
an application for exemption under subsection 
(a) or (b) of this section, the Commission shall 
enter an order granting, or, after notice and op-
portunity for hearing, denying or otherwise dis-
posing of such application. The filing of an ap-
plication in good faith under subsection (a) of 
this section by a person other than a registered 
holding company shall exempt the applicant 
from any obligation, duty, or liability imposed 
in this chapter upon the applicant as a holding 
company until the Commission has acted upon 
such application. The filing of an application in 
good faith under subsection (b) of this section 
shall exempt the applicant from any obligation, 
duty, or liability imposed in this chapter upon 
the applicant as a subsidiary company until the 
Commission has acted upon such application. 
Whenever the Commission, on its own motion, 
or upon application by the holding company or 
any subsidiary company thereof exempted by 
any order issued under subsection (a) of this sec-
tion, or by the subsidiary company exempted by 
any order issued under subsection (b) of this sec-
tion, finds that the circumstances which gave 
rise to the issuance of such order no longer 
exist, the Commission shall by order revoke 
such order. 
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(d) Exemption of specified class or classes of per-
sons 

The Commission may, by rules and regula-
tions, conditionally or unconditionally exempt 
any specified class or classes of persons from the 
obligations, duties, or liabilities imposed upon 
such persons as subsidiary companies or affili-
ates under any provision or provisions of this 
chapter, and may provide within the extent of 
any such exemption that such specified class or 
classes of persons shall not be deemed subsidiary 
companies or affiliates within the meaning of 
any such provision or provisions, if and to the 
extent that it deems the exemption necessary or 
appropriate in the public interest or for the pro-
tection of investors or consumers and not con-
trary to the purposes of this chapter. 

(Aug. 26, 1935, ch. 687, title I, § 3, 49 Stat. 810.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 79z–5, 79z–5b, 

79z–5c of this title; title 26 section 1081. 

§ 79d. Transactions by unregistered holding com-
panies 

(a) Transactions after December 1, 1935 

After December 1, 1935, unless a holding com-
pany is registered under section 79e of this title, 
it shall be unlawful for such holding company, 
directly or indirectly— 

(1) to sell, transport, transmit, or distribute, 
or own or operate any utility assets for the 
transportation, transmission, or distribution 
of, natural or manufactured gas or electric en-
ergy in interstate commerce; 

(2) by use of the mails or any means or in-
strumentality of interstate commerce, to ne-
gotiate, enter into, or take any step in the 
performance of, any service, sales, or con-
struction contract undertaking to perform 
services or construction work for, or sell goods 
to, any public-utility company or holding 
company; 

(3) to distribute or make any public offering 
for sale or exchange of any security of such 
holding company, any subsidiary company or 
affiliate of such holding company, any public- 
utility company, or any holding company, by 
use of the mails or any means or instrumen-
tality of interstate commerce, or to sell any 
such security having reason to believe that 
such security, by use of the mails or any 
means or instrumentality of interstate com-
merce, will be distributed or made the subject 
of a public offering; 

(4) by use of the mails or any means or in-
strumentality of interstate commerce, to ac-
quire or negotiate for the acquisition of any 
security or utility assets of any subsidiary 
company or affiliate of such holding company, 
any public-utility company, or any holding 
company; 

(5) to engage in any business in interstate 
commerce; or 

(6) to own, control, or hold with power to 
vote, any security of any subsidiary company 
thereof that does any of the acts enumerated 
in paragraphs (1) to (5) of this subsection. 

(b) Outstanding securities held by nonresidents; 
registration 

Every holding company which has outstanding 
any security any of which, by use of the mails or 
any means or instrumentality of interstate com-
merce, has been distributed or made the subject 
of a public offering subsequent to January 1, 
1925, and any of which security was owned or 
held on October 1, 1935 (or, if such company is 
not a holding company on that date, on the date 
such company becomes a holding company) by 
persons not resident in the State in which such 
holding company is organized, shall register 
under section 79e of this title on or before De-
cember 1, 1935 or the thirtieth day after such 
company becomes a holding company, whichever 
date is later. 

(Aug. 26, 1935, ch. 687, title I, § 4, 49 Stat. 812.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 79z–3 of this 

title. 

§ 79e. Registration of holding companies 

(a) Notification of registration; effective date of 
registration 

On or at any time after October 1, 1935, any 
holding company or any person purposing to be-
come a holding company may register by filing 
with the Commission a notification of registra-
tion, in such form as the Commission may by 
rules and regulations prescribe as necessary or 
appropriate in the public interest or for the pro-
tection of investors or consumers. A person shall 
be deemed to be registered upon receipt by the 
Commission of such notification of registration. 

(b) Registration statement; contents 

It shall be the duty of every registered holding 
company to file with the Commission, within 
such reasonable time after registration as the 
Commission shall fix by rules and regulations or 
order, a registration statement in such form as 
the Commission shall by rules and regulations 
or order prescribe as necessary or appropriate in 
the public interest or for the protection of inves-
tors or consumers. Such registration statement 
shall include— 

(1) such copies of the charter or articles of 
incorporation, partnership, or agreement, with 
all amendments thereto, and the bylaws, trust 
indentures, mortgages, underwriting arrange-
ments, voting-trust agreements, and similar 
documents, by whatever name known, of or re-
lating to the registrant or any of its associate 
companies as the Commission may by rules 
and regulations or order prescribe as nec-
essary or appropriate in the public interest or 
for the protection of investors or consumers; 

(2) such information in such form and in 
such detail relating to, and copies of such doc-
uments of or relating to, the registrant and its 
associate companies as the Commission may 
by rules and regulations or order prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors or consumers 
in respect of— 
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(A) the organization and financial struc-
ture of such companies and the nature of 
their business; 

(B) the terms, position, rights, and privi-
leges of the different classes of their securi-
ties outstanding; 

(C) the terms and underwriting arrange-
ments under which their securities, during 
not more than the five preceding years, have 
been offered to the public or otherwise dis-
posed of and the relations of underwriters to, 
and their interest in, such companies; 

(D) the directors and officers of such com-
panies, their remuneration, their interest in 
the securities of, their material contracts 
with, and their borrowings from, any of such 
companies; 

(E) bonus and profit-sharing arrangements; 
(F) material contracts, not made in the or-

dinary course of business, and service, sales, 
and construction contracts; 

(G) options in respect of securities; 
(H) balance sheets for not more than the 

five preceding fiscal years, certified, if re-
quired by the rules and regulations of the 
Commission, by an independent public ac-
countant; 

(I) profit and loss statements for not more 
than the five preceding fiscal years, cer-
tified, if required by the rules and regula-
tions of the Commission, by an independent 
public accountant; 

(3) such further information or documents 
regarding the registrant or its associate com-
panies or the relations between them as the 
Commission may by rules and regulations or 
order prescribe as necessary or appropriate in 
the public interest or for the protection of in-
vestors or consumers. 

(c) Preliminary registration statement prior to 
complete statement 

The Commission by such rules and regulations 
or order as it deems necessary or appropriate in 
the public interest or for the protection of inves-
tors or consumers, may permit a registrant to 
file a preliminary registration statement with-
out complying with the provisions of subsection 
(b) of this section; but every registrant shall file 
a complete registration statement with the 
Commission within such reasonable period of 
time as the Commission shall fix by rules and 
regulations or order, but not later than one year 
after the date of registration. 

(d) Cessation of existence as holding company 

Whenever the Commission, upon application, 
finds that a registered holding company has 
ceased to be a holding company, it shall so de-
clare by order and upon the taking effect of such 
order the registration of such company shall, 
upon such terms and conditions as the Commis-
sion finds and in such order prescribes as nec-
essary for the protection of investors, cease to 
be in effect. The denial of any such application 
by the Commission shall be by order. 

(Aug. 26, 1935, ch. 687, title I, § 5, 49 Stat. 812.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 79b, 79d, 79n of 

this title. 

§ 79f. Unlawful transactions by registered compa-
nies 

(a) Issuing, selling, or altering rights of stock-
holders to declaration 

Except in accordance with a declaration effec-
tive under section 79g of this title and with the 
order under such section permitting such dec-
laration to become effective, it shall be unlawful 
for any registered holding company or subsidi-
ary company thereof, by use of the mails or any 
means or instrumentality of interstate com-
merce, or otherwise, directly or indirectly (1) to 
issue or sell any security of such company; or (2) 
to exercise any privilege or right to alter the 
priorities, preferences, voting power, or other 
rights of the holders of an outstanding security 
of such company. 

(b) Exemptions from operation of subsection (a) 

The provisions of subsection (a) of this section 
shall not apply to the issue, renewal, or guar-
anty by a registered holding company or sub-
sidiary company thereof of a note or draft (in-
cluding the pledge of any security as collateral 
therefor) if such note or draft (1) is not part of 
a public offering, (2) matures or is renewed for 
not more than nine months, exclusive of days of 
grace, after the date of such issue, renewal, or 
guaranty thereof, and (3) aggregates (together 
with all other then outstanding notes and drafts 
of a maturity of nine months or less, exclusive 
of days of grace, as to which such company is 
primarily or secondarily liable) not more than 5 
per centum of the principal amount and par 
value of the other securities of such company 
then outstanding, or such greater per centum 
thereof as the Commission upon application 
may by order authorize as necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers. In the case of se-
curities having no principal amount or no par 
value, the value for the purposes of this sub-
section shall be the fair market value as of the 
date of issue. The Commission by rules and reg-
ulations or order, subject to such terms and con-
ditions as it deems appropriate in the public in-
terest or for the protection of investors or con-
sumers, shall exempt from the provisions of sub-
section (a) of this section the issue or sale of 
any security by any subsidiary company of a 
registered holding company, if the issue and sale 
of such security are solely for the purpose of fi-
nancing the business of such subsidiary com-
pany and have been expressly authorized by the 
State commission of the State in which such 
subsidiary company is organized and doing busi-
ness, or if the issue and sale of such security are 
solely for the purpose of financing the business 
of such subsidiary company when such subsidi-
ary company is not a holding company, a public- 
utility company, an investment company, or a 
fiscal or financing agency of a holding company, 
a public utility company, or an investment com-
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pany. The provisions of subsection (a) of this 
section shall not apply to the issue, by a reg-
istered holding company or subsidiary company 
thereof, of a security issued pursuant to the 
terms of any security outstanding on January 1, 
1935, giving the holder of such outstanding secu-
rity the right to convert such outstanding secu-
rity into another security of the same issuer or 
of another person, or giving the right to sub-
scribe to another security of the same issuer or 
another issuer. Within ten days after any issue, 
sale, renewal, or guaranty exempted from the 
application of subsection (a) of this section by 
or under authority of this subsection, such hold-
ing company or subsidiary company thereof 
shall file with the Commission a certificate of 
notification in such form and setting forth such 
of the information required in a declaration 
under section 79g of this title as the Commission 
may by rules and regulations or order prescribe 
as necessary or appropriate in the public inter-
est or for the protection of investors or consum-
ers. 

(c) Selling from house to house; causing officer 
or employer of subsidiary to sell 

It shall be unlawful, by use of the mails or any 
means or instrumentality of interstate com-
merce, or otherwise, for any registered holding 
company or any subsidiary company thereof, di-
rectly or indirectly— 

(1) to sell or offer for sale or to cause to be 
sold or offered for sale, from house to house, 
any security of such holding company; or 

(2) to cause any officer or employee of any 
subsidiary company of such holding company 
to sell or cause to be sold any security of such 
holding company. 

As used in this subsection the term ‘‘house’’ 
shall not include an office used for business pur-
poses. 

(Aug. 26, 1935, ch. 687, title I, § 6, 49 Stat. 814.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 79g of this title. 

§ 79g. Declarations by registered companies in 
respect to security transactions 

(a) Contents 

A registered holding company or subsidiary 
company thereof may file a declaration with the 
Commission, regarding any of the acts enumer-
ated in subsection (a) of section 79f of this title, 
in such form as the Commission may by rules 
and regulations prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers. Such declaration 
shall include— 

(1) such of the information and documents 
which are required to be filed in order to reg-
ister a security under section 77g of this title, 
as the Commission may by rules and regula-
tions or order prescribe as necessary or appro-

priate in the public interest or for the protec-
tion of investors or consumers; and 

(2) such additional information, in such form 
and detail, and such documents regarding the 
declarant or any associate company thereof, 
the particular security and compliance with 
such State laws as may apply to the act in 
question as the Commission may by rules and 
regulations or order prescribe as necessary or 
appropriate in the public interest or for the 
protection of investors or consumers. 

(b) Effective date of declaration; order of Com-
mission 

A declaration filed under this section shall be-
come effective within such reasonable period of 
time after the filing thereof as the Commission 
shall fix by rules and regulations or order, un-
less the Commission prior to the expiration of 
such period shall have issued an order to the de-
clarant to show cause why such declaration 
should become effective. Within a reasonable 
time after an opportunity for hearing upon an 
order to show cause under this subsection, un-
less the declarant shall withdraw its declara-
tion, the Commission shall enter an order either 
permitting such declaration to become effective 
as filed or amended, or refusing to permit such 
declaration to become effective. Amendments to 
a declaration may be made upon such terms and 
conditions as the Commission may prescribe. 

(c) Conditions precedent to permitting declara-
tion to become effective 

The Commission shall not permit a declara-
tion regarding the issue or sale of a security to 
become effective unless it finds that— 

(1) such security is (A) a common stock hav-
ing a par value and being without preference 
as to dividends or distribution over, and hav-
ing at least equal voting rights with, any out-
standing security of the declarant; (B) a bond 
(i) secured by a first lien on physical property 
of the declarant, or (ii) secured by an obliga-
tion of a subsidiary company of the declarant 
secured by a first lien on physical property of 
such subsidiary company, or (iii) secured by 
any other assets of the type and character 
which the Commission by rules and regula-
tions or order may prescribe as appropriate in 
the public interest or for the protection of in-
vestors; (C) a guaranty of, or assumption of li-
ability on, a security of another company; or 
(D) a receiver’s or trustee’s certificate duly 
authorized by the appropriate court or courts; 
or 

(2) such security is to be issued or sold solely 
(A) for the purpose of refunding, extending, ex-
changing, or discharging an outstanding secu-
rity of the declarant and/or a predecessor com-
pany thereof or for the purpose of effecting a 
merger, consolidation, or other reorganiza-
tion; (B) for the purpose of financing the busi-
ness of the declarant as a public-utility com-
pany; (C) for the purpose of financing the busi-
ness of the declarant, when the declarant is 
neither a holding company nor a public-utility 
company; and/or (D) for necessary and urgent 
corporate purposes of the declarant where the 
requirements of the provisions of paragraph (1) 
of this subsection would impose an unreason-
able financial burden upon the declarant and 
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are not necessary or appropriate in the public 
interest or for the protection of investors or 
consumers; or 

(3) such security is one the issuance of which 
was authorized by the company prior to Janu-
ary 1, 1935, and which the Commission by rules 
and regulations or order authorizes as nec-
essary or appropriate in the public interest or 
for the protection of investors or consumers. 

(d) Conditions having permission of effectiveness 

If the requirements of subsections (c) and (g) 
of this section are satisfied, the Commission 
shall permit a declaration regarding the issue or 
sale of a security to become effective unless the 
Commission finds that— 

(1) the security is not reasonably adapted to 
the security structure of the declarant and 
other companies in the same holding-company 
system; 

(2) the security is not reasonably adapted to 
the earning power of the declarant; 

(3) financing by the issue and sale of the par-
ticular security is not necessary or appro-
priate to the economical and efficient oper-
ation of a business in which the applicant law-
fully is engaged or has an interest; 

(4) the fees, commissions, or other remu-
neration, to whomsoever paid, directly or indi-
rectly, in connection with the issue, sale, or 
distribution of the security are not reason-
able; 

(5) in the case of a security that is a guar-
anty of, or assumption of liability on, a secu-
rity of another company, the circumstances 
are such as to constitute the making of such 
guaranty or the assumption of such liability 
an improper risk for the declarant; or 

(6) the terms and conditions of the issue or 
sale of the security are detrimental to the 
public interest or the interest of investors or 
consumers. 

(e) Declaration regarding alterations, priorities, 
voting power, and other rights of security 
holders 

If the requirements of subsection (g) of this 
section are satisfied, the Commission shall per-
mit a declaration to become effective regarding 
the exercise of a privilege or right to alter the 
priorities, preferences, voting power, or other 
rights of the holders of an outstanding security 
unless the Commission finds that such exercise 
of such privilege or right will result in an unfair 
or inequitable distribution of voting power 
among holders of the securities of the declarant 
or is otherwise detrimental to the public inter-
est or the interest of investors or consumers. 

(f) Order permitting declaration to become effec-
tive 

Any order permitting a declaration to become 
effective may contain such terms and conditions 
as the Commission finds necessary to assure 
compliance with the conditions specified in this 
section. 

(g) Compliance with State laws as condition to 
permission of effectiveness 

If a State commission or State securities com-
mission, having jurisdiction over any of the acts 
enumerated in subsection (a) of section 79f of 

this title, shall inform the Commission, upon re-
quest by the Commission for an opinion or 
otherwise, that State laws applicable to the act 
in question have not been complied with, the 
Commission shall not permit a declaration re-
garding the act in question to become effective 
until and unless the Commission is satisfied 
that such compliance has been effected. 

(Aug. 26, 1935, ch. 687, title I, § 7, 49 Stat. 815.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 79f of this title. 

§ 79h. Acquiring interest in electric and gas com-
panies serving same territory 

Whenever a State law prohibits, or requires 
approval or authorization of, the ownership or 
operation by a single company of the utility as-
sets of an electric utility company and a gas 
utility company serving substantially the same 
territory, it shall be unlawful for a registered 
holding company, or any subsidiary company 
thereof, by use of the mails or any means or in-
strumentality of interstate commerce, or other-
wise— 

(1) to take any step, without the express ap-
proval of the State commission of such State, 
which results in its having a direct or indirect 
interest in an electric utility company and a 
gas utility company serving substantially the 
same territory; or 

(2) if it already has any such interest, to ac-
quire, without the express approval of the 
State commission, any direct or indirect in-
terest in an electric utility company or gas 
utility company serving substantially the 
same territory as that served by such compa-
nies in which it already has an interest. 

(Aug. 26, 1935, ch. 687, title I, § 8, 49 Stat. 817; 
Pub. L. 100–181, title IV, § 401, Dec. 4, 1987, 101 
Stat. 1259.) 

AMENDMENTS 

1987—Pub. L. 100–181 substituted ‘‘otherwise—’’ for 

‘‘otherwise,—’’. 

§ 79i. Acquisition of securities and utility assets 
and other interests 

(a) Acquisition prohibited prior to Commission 
approval 

Unless the acquisition has been approved by 
the Commission under section 79j of this title, it 
shall be unlawful— 

(1) for any registered holding company or 
any subsidiary company thereof, by use of the 
mails or any means or instrumentality of 
interstate commerce, or otherwise, to acquire, 
directly or indirectly, any securities or utility 
assets or any other interest in any business; 

(2) for any person, by use of the mails or any 
means or instrumentality of interstate com-
merce, to acquire, directly or indirectly, any 
security of any public-utility company, if such 
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person is an affiliate under clause (A) of para-
graph (11) of subsection (a) of section 79b of 
this title, of such company and of any other 
public utility or holding company, or will by 
virtue of such acquisition become such an af-
filiate. 

(b) Acquisition of utility assets authorized by 
State Commission; holding company systems 
organized in same State 

Subsection (a) of this section shall not apply 
to— 

(1) the acquisition by a public-utility com-
pany of utility assets the acquisition of which 
has been expressly authorized by a State com-
mission; or 

(2) the acquisition by a public-utility com-
pany of securities of a subsidiary public-util-
ity company thereof, provided that both such 
public-utility companies and all other public- 
utility companies in the same holding-com-
pany system are organized in the same State, 
that the business of each such company in 
such system is substantially confined to such 
State, and that the acquisition of such securi-
ties has been expressly authorized by the 
State commission of such State. 

(c) Acquisition of securities guaranteed by 
United States, State, or political subdivision; 
other securities and commercial paper held 
appropriate by Commission 

Subsection (a) of this section shall not apply 
to the acquisition by a registered holding com-
pany, or a subsidiary company thereof, of— 

(1) securities of, or securities the principal 
or interest of which is guaranteed by, the 
United States, a State, or political subdivision 
of a State, or any agency, authority, or instru-
mentality of any one or more of the foregoing, 
or any corporation which is wholly owned, di-
rectly or indirectly, by any one or more of the 
foregoing; 

(2) such other readily marketable securities 
within the limitation of such amounts, as the 
Commission may by rules and regulations pre-
scribe as appropriate for investment of current 
funds and as not detrimental to the public in-
terest or the interest of investors or consum-
ers; or 

(3) such commercial paper and other securi-
ties, within such limitations, as the Commis-
sion may by rules and regulations or order 
prescribe as appropriate in the ordinary course 
of business of a registered holding company or 
subsidiary company thereof and as not det-
rimental to the public interest or the interest 
of investors or consumers. 

(Aug. 26, 1935, ch. 687, title I, § 9, 49 Stat. 817.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79j. Approval of acquisition of securities and 
utility assets and other interests 

(a) Contents of application 

A person may apply for approval of the acqui-
sition of securities or utility assets, or of any 

other interest in any business, by filing an ap-
plication in such form as the Commission may 
by rules and regulations prescribe as necessary 
or appropriate in the public interest or for the 
protection of investors and consumers. Such ap-
plication shall include— 

(1) in the case of the acquisition of securi-
ties, such information and copies of such docu-
ments as the Commission may by rules and 
regulations or order prescribe as necessary or 
appropriate in the public interest or for the 
protection of investors or consumers in re-
spect of— 

(A) the security to be acquired, the consid-
eration to be paid therefor, and compliance 
with such State laws as may apply in respect 
of the issue, sale, or acquisition thereof, 

(B) the outstanding securities of the com-
pany whose security is to be acquired, the 
terms, position, rights, and privileges of 
each class and the options in respect of any 
such securities, 

(C) the names of all security holders of 
record (or otherwise known to the applicant) 
owning, holding, or controlling 1 per centum 
or more of any class of security of such com-
pany, the officers and directors of such com-
pany, and their remuneration, security hold-
ings in, material contracts with, and borrow-
ings from such company and the offices or 
directorships held, and securities owned, 
held, or controlled, by them in other compa-
nies, 

(D) the bonus, profit-sharing and voting- 
trust agreements, underwriting arrange-
ments, trust indentures, mortgages, and 
similar documents, by whatever name 
known, of or relating to such company, 

(E) the material contracts, not made in 
the ordinary course of business, and the 
service, sales, and construction contracts of 
such company, 

(F) the securities owned, held, or con-
trolled, directly or indirectly, by such com-
pany, 

(G) balance sheets and profit and loss 
statements of such company for not more 
than the five preceding fiscal years, cer-
tified, if required by the rules and regula-
tions of the Commission by an independent 
public accountant, 

(H) any further information regarding such 
company and any associate company or af-
filiate thereof or its relations with the appli-
cant company, and 

(I) if the applicant be not a registered 
holding company, any of the information 
and documents which may be required under 
section 79e of this title from a registered 
holding company; 

(2) in the case of the acquisition of utility 
assets, such information concerning such as-
sets, the value thereof and consideration to be 
paid therefor, the owner or owners thereof and 
their relation to, agreements with, and inter-
est in the securities of, the applicant or any 
associate company thereof as the Commission 
may by rules and regulations or order pre-
scribe as necessary or appropriate in the pub-
lic interest or for the protection of investors 
or consumers; and 
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(3) in the case of the acquisition of any other 
interest in any business, such information 
concerning such business and the interest to 
be acquired, and the consideration to be paid, 
as the Commission may by rules and regula-
tions or order prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers. 

(b) Conditions affecting approval 

If the requirements of subsection (f) of this 
section are satisfied, the Commission shall ap-
prove the acquisition unless the Commission 
finds that— 

(1) such acquisition will tend towards inter-
locking relations or the concentration of con-
trol of public-utility companies, of a kind or 
to an extent detrimental to the public interest 
or the interest of investors or consumers; 

(2) in case of the acquisition of securities or 
utility assets, the consideration, including all 
fees, commissions, and other remuneration, to 
whomsoever paid, to be given, directly or indi-
rectly, in connection with such acquisition is 
not reasonable or does not bear a fair relation 
to the sums invested in or the earning capac-
ity of the utility assets to be acquired or the 
utility assets underlying the securities to be 
acquired; or 

(3) such acquisition will unduly complicate 
the capital structure of the holding-company 
system of the applicant or will be detrimental 
to the public interest or the interest of inves-
tors or consumers or the proper functioning of 
such holding-company system. 

The Commission may condition its approval of 
the acquisition of securities of another company 
upon such a fair offer to purchase such of the 
other securities of the company whose security 
is to be acquired as the Commission may find 
necessary or appropriate in the public interest 
or for the protection of investors or consumers. 

(c) Conditions barring approval 

Notwithstanding the provisions of subsection 
(b) of this section, the Commission shall not ap-
prove— 

(1) an acquisition of securities or utility as-
sets, or of any other interest, which is unlaw-
ful under the provisions of section 79h of this 
title or is detrimental to the carrying out of 
the provisions of section 79k of this title; or 

(2) the acquisition of securities or utility as-
sets of a public-utility or holding company un-
less the Commission finds that such acquisi-
tion will serve the public interest by tending 
towards the economical and efficient develop-
ment of an integrated public-utility system. 
This paragraph shall not apply to the acquisi-
tion of securities or utility assets of a public- 
utility company operating exclusively outside 
the United States. 

(d) Approval to be granted in reasonable time 

Within such reasonable time after the filing of 
an application under this section as the Com-
mission shall fix by rules and regulations or 
order, the Commission shall enter an order ei-
ther granting or, after notice and opportunity 
for hearing, denying approval of the acquisition 
unless the applicant shall withdraw its applica-
tion. Amendments to an application may be 

made upon such terms and conditions as the 
Commission may prescribe. 

(e) Terms and conditions of order granting ap-
proval 

The Commission, in any order approving the 
acquisition of securities or utility assets, may 
prescribe such terms and conditions in respect 
of such acquisition, including the price to be 
paid for such securities or utility assets, as the 
Commission may find necessary or appropriate 
in the public interest or for the protection of in-
vestors or consumers. 

(f) Compliance with State laws as condition of 
approval 

The Commission shall not approve any acqui-
sition as to which an application is made under 
this section unless it appears to the satisfaction 
of the Commission that such State laws as may 
apply in respect of such acquisition have been 
complied with, except where the Commission 
finds that compliance with such State laws 
would be detrimental to the carrying out of the 
provisions of section 79k of this title. 

(Aug. 26, 1935, ch. 687, title I, § 10, 49 Stat. 818.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 18, 79i of this 

title. 

§ 79k. Simplification of holding company systems 

(a) Examination by Commission with view to 
simplification 

It shall be the duty of the Commission to ex-
amine the corporate structure of every reg-
istered holding company and subsidiary com-
pany thereof, the relationships among the com-
panies in the holding-company system of every 
such company and the character of the interests 
thereof and the properties owned or controlled 
thereby to determine the extent to which the 
corporate structure of such holding-company 
system and the companies therein may be sim-
plified, unnecessary complexities therein elimi-
nated, voting power fairly and equitably distrib-
uted among the holders of securities thereof, 
and the properties and business thereof confined 
to those necessary or appropriate to the oper-
ations of an integrated public-utility system. 

(b) Limitations on operations of holding com-
pany systems 

It shall be the duty of the Commission, as soon 
as practicable after January 1, 1938: 

(1) To require by order, after notice and op-
portunity for hearing, that each registered 
holding company, and each subsidiary com-
pany thereof, shall take such action as the 
Commission shall find necessary to limit the 
operations of the holding-company system of 
which such company is a part to a single inte-
grated public-utility system, and to such 
other businesses as are reasonably incidental, 
or economically necessary or appropriate to 
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1 See References in Text note below. 

the operations of such integrated public-util-
ity system: Provided, however, That the Com-
mission shall permit a registered holding com-
pany to continue to control one or more addi-
tional integrated public-utility systems, if, 
after notice and opportunity for hearing, it 
finds that— 

(A) Each of such additional systems can-
not be operated as an independent system 
without the loss of substantial economies 
which can be secured by the retention of 
control by such holding company of such 
system; 

(B) All of such additional systems are lo-
cated in one State, or in adjoining States, or 
in a contiguous foreign country; and 

(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the 
state of the art and the area or region af-
fected) as to impair the advantages of local-
ized management, efficient operation, or the 
effectiveness of regulation. 

The Commission may permit as reasonably in-
cidental, or economically necessary or appro-
priate to the operations of one or more inte-
grated public-utility systems the retention of 
an interest in any business (other than the 
business of a public-utility company as such) 
which the Commission shall find necessary or 
appropriate in the public interest or for the 
protection of investors or consumers and not 
detrimental to the proper functioning of such 
system or systems. 

(2) To require by order, after notice and op-
portunity for hearing, that each registered 
holding company, and each subsidiary com-
pany thereof, shall take such steps as the 
Commission shall find necessary to ensure 
that the corporate structure or continued ex-
istence of any company in the holding-com-
pany system does not unduly or unnecessarily 
complicate the structure, or unfairly or in-
equitably distribute voting power among secu-
rity holders, of such holding-company system. 
In carrying out the provisions of this para-
graph the Commission shall require each reg-
istered holding company (and any company in 
the same holding-company system with such 
holding company) to take such action as the 
Commission shall find necessary in order that 
such holding company shall cease to be a hold-
ing company with respect to each of its sub-
sidiary companies which itself has a subsidi-
ary company which is a holding company. Ex-
cept for the purpose of fairly and equitably 
distributing voting power among the security 
holders of such company, nothing in this para-
graph shall authorize the Commission to re-
quire any change in the corporate structure or 
existence of any company which is not a hold-
ing company, or of any company whose prin-
cipal business is that of a public-utility com-
pany. 

The Commission may by order revoke or modify 
any order previously made under this sub-
section, if, after notice and opportunity for 
hearing, it finds that the conditions upon which 
the order was predicated do not exist. Any order 
made under this subsection shall be subject to 

judicial review as provided in section 79x of this 
title. 

(c) Time for compliance with order limiting oper-
ations 

Any order under subsection (b) of this section 
shall be complied with within one year from the 
date of such order; but the Commission shall, 
upon a showing (made before or after the entry 
of such order) that the applicant has been or will 
be unable in the exercise of due diligence to 
comply with such order within such time, ex-
tend such time for an additional period not ex-
ceeding one year if it finds such extension nec-
essary or appropriate in the public interest or 
for the protection of investors or consumers. 

(d) Court enforcement of order for simplifica-
tion; appointment of trustee; disposition of 
assets; reorganization plan 

The Commission may apply to a court, in ac-
cordance with the provisions of subsection (f) 1 
of section 79r of this title, to enforce compliance 
with any order issued under subsection (b) of 
this section. In any such proceeding, the court 
as a court of equity may, to such extent as it 
deems necessary for purposes of enforcement of 
such order, take exclusive jurisdiction and pos-
session of the company or companies and the as-
sets thereof, wherever located; and the court 
shall have jurisdiction, in any such proceeding, 
to appoint a trustee, and the court may con-
stitute and appoint the Commission as sole 
trustee, to hold or administer under the direc-
tion of the court the assets so possessed. In any 
proceeding for the enforcement of an order of 
the Commission issued under subsection (b) of 
this section, the trustee with the approval of the 
court shall have power to dispose of any or all of 
such assets and, subject to such terms and con-
ditions as the court may prescribe, may make 
such disposition in accordance with a fair and 
equitable reorganization plan which shall have 
been approved by the Commission after oppor-
tunity for hearing. Such reorganization plan 
may be proposed in the first instance by the 
Commission, or, subject to such rules and regu-
lations as the Commission may deem necessary 
or appropriate in the public interest or for the 
protection of investors, by any person having a 
bona fide interest (as defined by the rules and 
regulations of the Commission) in the reorga-
nization. 

(e) Submission by company of plan for sim-
plification; court enforcement of order of ap-
proval; appointment of trustee 

In accordance with such rules and regulations 
or order as the Commission may deem necessary 
or appropriate in the public interest or for the 
protection of investors or consumers, any reg-
istered holding company or any subsidiary com-
pany of a registered holding company may, at 
any time after January 1, 1936, submit a plan to 
the Commission for the divestment of control, 
securities, or other assets, or for other action by 
such company or any subsidiary company there-
of for the purpose of enabling such company or 
any subsidiary company thereof to comply with 
the provisions of subsection (b) of this section. 
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If, after notice and opportunity for hearing, the 
Commission shall find such plan, as submitted 
or as modified, necessary to effectuate the pro-
visions of subsection (b) of this section and fair 
and equitable to the persons affected by such 
plan, the Commission shall make an order ap-
proving such plan; and the Commission, at the 
request of the company, may apply to a court, in 
accordance with the provisions of subsection (f) 1 
of section 79r of this title, to enforce and carry 
out the terms and provisions of such plan. If, 
upon any such application, the court, after no-
tice and opportunity for hearing, shall approve 
such plan as fair and equitable and as appro-
priate to effectuate the provisions of this sec-
tion, the court as a court of equity may, to such 
extent as it deems necessary for the purpose of 
carrying out the terms and provisions of such 
plan, take exclusive jurisdiction and possession 
of the company or companies and the assets 
thereof, wherever located; and the court shall 
have jurisdiction to appoint a trustee, and the 
court may constitute and appoint the Commis-
sion as sole trustee, to hold or administer, under 
the direction of the court and in accordance 
with the plan theretofore approved by the court 
and the Commission, the assets so possessed. 

(f) Commission as trustee; submission of reorga-
nization plan by Commission or interested 
party 

In any proceeding in a court of the United 
States, whether under this section or otherwise, 
in which a receiver or trustee is appointed for 
any registered holding company, or any subsidi-
ary company thereof, the court may constitute 
and appoint the Commission as sole trustee or 
receiver, subject to the directions and orders of 
the court, whether or not a trustee or receiver 
shall theretofore have been appointed, and in 
any such proceeding the court shall not appoint 
any person other than the Commission as trust-
ee or receiver without notifying the Commission 
and giving it an opportunity to be heard before 
making any such appointment. In no proceeding 
under this section or otherwise shall the Com-
mission be appointed as trustee or receiver with-
out its express consent. In any such proceeding 
a reorganization plan for a registered holding 
company or any subsidiary company thereof 
shall not become effective unless such plan shall 
have been approved by the Commission after op-
portunity for hearing prior to its submission to 
the court. Notwithstanding any other provision 
of law, any such reorganization plan may be pro-
posed in the first instance by the Commission 
or, subject to such rules and regulations as the 
Commission may deem necessary or appropriate 
in the public interest or for the protection of in-
vestors, by any person having a bona fide inter-
est (as defined by the rules and regulations of 
the Commission) in the reorganization. The 
Commission may, by such rules and regulations 
or order as it may deem necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers, require that any 
or all fees, expenses, and remuneration, to 
whomsoever paid, in connection with any reor-
ganization, dissolution, liquidation, case under 
title 11, or receivership of a registered holding 
company or subsidiary company thereof, in any 

such proceeding, shall be subject to approval by 
the Commission. 

(g) Solicitation of proxies, powers of attorney, 
etc., in respect of reorganization plan 

It shall be unlawful for any person to solicit or 
permit the use of his or its name to solicit, by 
use of the mails or any means or instrumental-
ity of interstate commerce, or otherwise, any 
proxy, consent, authorization, power of attor-
ney, deposit, or dissent in respect of any reorga-
nization plan of a registered holding company or 
any subsidiary company thereof under this sec-
tion, or otherwise, or in respect of any plan 
under this section for the divestment of control, 
securities, or other assets, or for the dissolution 
of any registered holding company or any sub-
sidiary company thereof, unless— 

(1) the plan has been proposed by the Com-
mission, or the plan and such information re-
garding it and its sponsors as the Commission 
may deem necessary or appropriate in the pub-
lic interest or for the protection of investors 
or consumers has been submitted to the Com-
mission by a person having a bona fide inter-
est (as defined by the rules and regulations of 
the Commission) in such reorganization; 

(2) each such solicitation is accompanied or 
preceded by a copy of a report on the plan 
which shall be made by the Commission after 
an opportunity for a hearing on the plan and 
other plans submitted to it, or by an abstract 
of such report made or approved by the Com-
mission; and 

(3) each such solicitation is made not in con-
travention of such rules and regulations or or-
ders as the Commission may deem necessary 
or appropriate in the public interest or for the 
protection of investors or consumers. 

Nothing in this subsection or the rules and regu-
lations thereunder shall prevent any person 
from appearing before the Commission or any 
court through an attorney or proxy. 

(Aug. 26, 1935, ch. 687, title I, § 11, 49 Stat. 820; 
Pub. L. 95–598, title III, § 309, Nov. 6, 1978, 92 Stat. 
2676.) 

REFERENCES IN TEXT 

Subsection (f) of section 79r of this title, referred to 

in subsecs. (d) and (e), was redesignated as subsection 

(e) of that section by Pub. L. 100–181, title IV, § 402(1), 

Dec. 4, 1987, 101 Stat. 1259. 

AMENDMENTS 

1978—Subsec. (f). Pub. L. 95–598 substituted ‘‘case 

under title 11’’ for ‘‘bankruptcy’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

GAS RELATED ACTIVITIES 

Pub. L. 101–572, Nov. 15, 1990, 104 Stat. 2810, provided 

that: 
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‘‘SECTION 1. SHORT TITLE. 

‘‘This Act may be cited as the ‘Gas Related Activities 

Act of 1990’. 

‘‘SEC. 2. RULE OF CONSTRUCTION. 

‘‘(a) TREATMENT OF CERTAIN ACQUISITIONS INVOLVING 

GAS COMPANIES OR GAS TRANSPORTATION OR STORAGE.— 

The acquisition by a registered company of any inter-

est in any natural gas company or of any interest in 

any company organized to participate in activities in-

volving the transportation or storage of natural gas, 

shall be deemed, for the purposes of section 11(b)(1) of 

the Act [15 U.S.C. 79k(b)(1)], to be reasonably incidental 

or economically necessary or appropriate to the oper-

ation of such gas utility companies. 
‘‘(b) TREATMENT OF ACQUISITIONS RELATED TO SUPPLY 

OF NATURAL GAS; COMMISSION DETERMINATION OF CUS-

TOMER INTEREST.—The acquisition by a registered com-

pany of any interest in any company organized to par-

ticipate in activities (other than those of a natural gas 

company or involving the transportation or storage of 

natural gas) related to the supply of natural gas, in-

cluding exploration, development, production, market-

ing, manufacture, or other similar activities related to 

the supply of natural or manufactured gas, shall be 

deemed, for purposes of section 11(b)(1) of the Act [15 

U.S.C. 79k(b)(1)], to be reasonably incidental or eco-

nomically necessary or appropriate to the operation of 

such gas utility companies, if— 
‘‘(1) the Commission determines, after notice and 

opportunity for hearing in which the company pro-

posing the acquisition shall have the burden of prov-

ing, that such acquisition is in the interest of con-

sumers of each gas utility company of such registered 

company or consumers of any other subsidiary of 

such registered company; and 
‘‘(2) the Commission determines that such acquisi-

tion will not be detrimental to the interest of con-

sumers of any such gas utility company or other sub-

sidiary or to the proper functioning of the registered 

holding company system. 
‘‘(c) CASE-BY-CASE DECISIONS REQUIRED.—Each such 

determination under this section shall be made on a 

case-by-case basis, and not be based on any preset cri-

teria. 
‘‘(d) SAVINGS PROVISION.—Nothing herein shall be 

construed to affect the applicability of any other provi-

sions of the Act to the acquisition or retention of any 

such interest by any such company. 
‘‘(e) DEFINITIONS.—For purposes of this section— 

‘‘(1) the term ‘registered company’ means a com-

pany registered under the Act solely by reason of di-

rect or indirect ownership of voting securities of one 

or more gas utility companies, or any subsidiary 

company of such registered company; 
‘‘(2) the term ‘natural gas company’ has the mean-

ing given such term under the Natural Gas Act (15 

U.S.C. 717(a) et seq.) [15 U.S.C. 717 et seq.; term de-

fined in 15 U.S.C. 717a]; and 
‘‘(3) the term ‘the Act’ means the Public Utility 

Holding Company Act of 1935 [15 U.S.C. 79 et seq.].’’ 

COGENERATION ACTIVITIES BY GAS UTILITY HOLDING 

COMPANY SYSTEMS 

Pub. L. 99–186, Dec. 18, 1985, 99 Stat. 1180, as amended 

by Pub. L. 99–553, Oct. 27, 1986, 100 Stat. 3087; Pub. L. 

102–486, title VII, § 713, Oct. 24, 1992, 106 Stat. 2911, pro-

vided that: 
‘‘SECTION 1. Notwithstanding section 11(b)(1) of the 

Public Utility Holding Company Act of 1935 [15 U.S.C. 

79k(b)(1)], a company registered under said Act [15 

U.S.C. 79 et seq.], or a subsidiary company of such reg-

istered company, may acquire or retain, in any geo-

graphic area, an interest in any qualifying cogenera-

tion facilities and qualifying small power production 

facilities as defined pursuant to the Public Utility Reg-

ulatory Policies Act of 1978 [see Short Title note set 

out under 16 U.S.C. 2601], and shall qualify for any ex-

emption relating to the Public Utility Holding Com-

pany Act of 1935 prescribed pursuant to section 210 of 

the Public Utility Regulatory Policies Act of 1978 [16 

U.S.C. 824a–3]. 

‘‘SEC. 2. Nothing herein shall be construed to affect 

the applicability of section 3(17)(C) or section 3(18)(B) of 

the Federal Power Act [16 U.S.C. 796(17)(C), (18)(B)] or 

any provision of the Public Utility Holding Company 

Act of 1935, other than section 11(b)(1), to the acquisi-

tion or retention of any such interest by any such com-

pany.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 79j, 79z–3, 

79z–5a, 79z–5b, 79z–5c of this title; title 26 sections 1081, 

1083; title 42 section 8221. 

§ 79l. Intercompany and other transactions relat-
ing to registered companies 

(a) Borrowing from other companies in same sys-
tem 

It shall be unlawful for any registered holding 
company, by use of the mails or any means or 
instrumentality of interstate commerce, or 
otherwise, directly or indirectly, to borrow, or 
to receive any extension of credit or indemnity, 
from any public-utility company in the same 
holding-company system or from any subsidiary 
company of such holding company, but it shall 
not be unlawful under this subsection to renew, 
or extend the time of, any loan, credit, or in-
demnity outstanding on August 26, 1935. 

(b) Loans to other companies in same system 

It shall be unlawful for any registered holding 
company or subsidiary company thereof, by use 
of the mails or any means or instrumentality of 
interstate commerce, or otherwise, directly or 
indirectly, to lend or in any manner extend its 
credit to or indemnify any company in the same 
holding-company system in contravention of 
such rules and regulations or orders as the Com-
mission deems necessary or appropriate in the 
public interest or for the protection of investors 
or consumers or to prevent the circumvention of 
the provisions of this chapter or the rules, regu-
lations, or orders thereunder. 

(c) Payment of dividends or retirement of securi-
ties 

It shall be unlawful for any registered holding 
company or any subsidiary company thereof, by 
use of the mails or any means or instrumental-
ity of interstate commerce, or otherwise, to de-
clare or pay any dividend on any security of 
such company or to acquire, retire, or redeem 
any security of such company, in contravention 
of such rules and regulations or orders as the 
Commission deems necessary or appropriate to 
protect the financial integrity of companies in 
holding-company systems, to safeguard the 
working capital of public-utility companies, to 
prevent the payment of dividends out of capital 
or unearned surplus, or to prevent the cir-
cumvention of the provisions of this chapter or 
the rules, regulations, or orders thereunder. 

(d) Sale of securities of other companies 

It shall be unlawful for any registered holding 
company, by use of the mails or any means or 
instrumentality of interstate commerce, or 
otherwise, to sell any security which it owns of 
any public-utility company, or any utility as-
sets, in contravention of such rules and regula-
tions or orders regarding the consideration to be 
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received for such sale, maintenance of competi-
tive conditions, fees and commissions, accounts, 
disclosure of interest, and similar matters as 
the Commission deems necessary or appropriate 
in the public interest or for the protection of in-
vestors or consumers or to prevent the cir-
cumvention of the provisions of this chapter or 
the rules, regulations, or orders thereunder. 

(e) Solicitation of proxies, powers of attorney, 
etc., regarding securities 

It shall be unlawful for any person to solicit or 
to permit the use of his or its name to solicit, by 
use of the mails or any means or instrumental-
ity of interstate commerce, or otherwise, any 
proxy, power of attorney, consent, or authoriza-
tion regarding any security of a registered hold-
ing company or a subsidiary company thereof in 
contravention of such rules and regulations or 
orders as the Commission deems necessary or 
appropriate in the public interest or for the pro-
tection of investors or consumers or to prevent 
the circumvention of the provisions of this chap-
ter or the rules, regulations, or orders there-
under. 

(f) Negotiations or transactions with other com-
panies in contravention of rules and regula-
tions of Commission 

It shall be unlawful for any registered holding 
company or subsidiary company thereof, by use 
of the mails or any means or instrumentality of 
interstate commerce, or otherwise, to negotiate, 
enter into, or take any step in the performance 
of any transaction not otherwise unlawful under 
this chapter, with any company in the same 
holding-company system or with any affiliate of 
a company in such holding-company system in 
contravention of such rules and regulations or 
orders regarding reports, accounts, costs, main-
tenance of competitive conditions, disclosure of 
interest, duration of contracts, and similar mat-
ters as the Commission deems necessary or ap-
propriate in the public interest or for the pro-
tection of investors or consumers or to prevent 
the circumvention of the provisions of this chap-
ter or the rules and regulations thereunder. 

(g) Negotiations or transactions by affiliate in 
contravention of rules and regulations of 
Commission 

It shall be unlawful for any affiliate of any 
public-utility company, by use of the mails or 
any means or instrumentality of interstate com-
merce, or for any affiliate of any public-utility 
company engaged in interstate commerce, or of 
any registered holding company or any subsidi-
ary company thereof, by use of the mails or any 
means or instrumentality of interstate com-
merce, or otherwise, to negotiate, enter into, or 
take any step in the performance of any trans-
action not otherwise unlawful under this chap-
ter, with any such company of which it is an af-
filiate, in contravention of such rules and regu-
lations or orders regarding reports, accounts, 
costs, maintenance of competitive conditions, 
disclosure of interest, duration of contracts, and 
similar matters as the Commission deems nec-
essary or appropriate to prevent the circumven-
tion of the provisions of this chapter. 

(h) Political contributions forbidden 

It shall be unlawful for any registered holding 
company, or any subsidiary company thereof, by 

use of the mails or any means or instrumental-
ity of interstate commerce, or otherwise, di-
rectly or indirectly— 

(1) to make any contribution whatsoever in 
connection with the candidacy, nomination, 
election or appointment of any person for or 
to any office or position in the Government of 
the United States, a State, or any political 
subdivision of a State, or any agency, author-
ity, or instrumentality of any one or more of 
the foregoing; or 

(2) to make any contribution to or in sup-
port of any political party or any committee 
or agency thereof. 

The term ‘‘contribution’’ as used in this sub-
section includes any gift, subscription, loan, ad-
vance, or deposit of money or anything of value, 
and includes any contract, agreement, or prom-
ise, whether or not legally enforceable, to make 
a contribution. 

(i) Representation before Congress or Commis-
sions; filing statement of employment, com-
pensation, etc. 

It shall be unlawful for any person employed 
or retained by any registered holding company, 
or any subsidiary company thereof, to present, 
advocate, or oppose any matter affecting any 
registered holding company or any subsidiary 
company thereof, before the Congress or any 
Member or committee thereof, or before the 
Commission or Federal Power Commission, or 
any member, officer, or employee of either such 
Commission, unless such person shall file with 
the Commission in such form and detail and at 
such time as the Commission shall by rules and 
regulations or order prescribe as necessary or 
appropriate in the public interest or for the pro-
tection of investors or consumers, a statement 
of the subject matter in respect of which such 
person is retained or employed, the nature and 
character of such retainer or employment, and 
the amount of compensation received or to be 
received by such person, directly or indirectly, 
in connection therewith. It shall be the duty of 
every such person so employed or retained to 
file with the Commission within ten days after 
the close of each calendar month during such re-
tainer or employment, in such form and detail 
as the Commission shall by rules and regula-
tions or order prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers, a statement of 
the expenses incurred and the compensation re-
ceived by such person during such month in con-
nection with such retainer or employment. 

(Aug. 26, 1935, ch. 687, title I, § 12, 49 Stat. 823.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 
personnel, property, funds, etc., transferred to Sec-
retary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by 
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 
42, The Public Health and Welfare. 

For transfer of functions of Securities and Exchange 
Commission, with certain exceptions, to Chairman of 
such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 
section 78d of this title. 

POLITICAL CONTRIBUTIONS 

Definition of term ‘‘contribution or expenditure’’ for 
purposes of subsec. (h) of this section as including any 
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direct or indirect payment, distribution, loan, advance, 

deposit, or gift of money, or any services, or anything 

of value (except a loan of money by a national or State 

bank made in accordance with the applicable banking 

laws and regulations and in the ordinary course of busi-

ness) to any candidate, campaign committee, or politi-

cal party or organization, in connection with any elec-

tion to any of the offices referred to in section 441b of 

Title 2, The Congress, but not including (A) commu-

nications by a corporation to its stockholders and exec-

utive or administrative personnel and their families or 

by a labor organization to its members and their fami-

lies on any subject; (B) nonpartisan registration and 

get-out-the-vote campaigns by a corporation aimed at 

its stockholders and executive or administrative per-

sonnel and their families, or by a labor organization 

aimed at its members and their families; and (C) the es-

tablishment, administration, and solicitation of con-

tributions to a separate segregated fund to be utilized 

for political purposes by a corporation, labor organiza-

tion, membership organization, cooperative, or cor-

poration without capital stock, see section 441b(b)(2) of 

Title 2, The Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 2 section 441b. 

§ 79m. Service, sales, and construction contracts 

(a) Contracts by holding companies 

After April 1, 1936, it shall be unlawful for any 
registered holding company, by use of the mails 
or any means or instrumentality of interstate 
commerce, or otherwise, to enter into or take 
any step in the performance of any service, 
sales, or construction contract by which such 
company undertakes to perform services or con-
struction work for, or sell goods to, any associ-
ate company thereof which is a public-utility or 
mutual service company. This provision shall 
not apply to such transactions, involving special 
or unusual circumstances or not in the ordinary 
course of business, as the Commission by rules 
and regulations or order may conditionally or 
unconditionally exempt as being necessary or 
appropriate in the public interest or for the pro-
tection of investors or consumers. 

(b) Contracts by subsidiary or mutual service 
companies 

After April 1, 1936, it shall be unlawful for any 
subsidiary company of any registered holding 
company or for any mutual service company, by 
use of the mails or any means or instrumental-
ity of interstate commerce, or otherwise, to 
enter into or take any step in the performance 
of any service, sales, or construction contract by 
which such company undertakes to perform 
services or construction work for, or sell goods 
to, any associate company thereof except in ac-
cordance with such terms and conditions and 
subject to such limitations and prohibitions as 
the Commission by rules and regulations or 
order shall prescribe as necessary or appropriate 
in the public interest or for the protection of in-
vestors or consumers and to insure that such 
contracts are performed economically and effi-
ciently for the benefit of such associate compa-
nies at cost, fairly and equitably allocated 
among such companies. This provision shall not 
apply to such transactions as the Commission 
by rules and regulations or order may condi-
tionally or unconditionally exempt as being nec-
essary or appropriate in the public interest or 

for the protection of investors or consumers, if 
such transactions (1) are with any associate 
company which does not derive, directly or indi-
rectly, any material part of its income from 
sources within the United States and which is 
not a public-utility company operating within 
the United States, or (2) involve special or un-
usual circumstances or are not in the ordinary 
course of business. 

(c) Determination and allocation of costs; dura-
tion of contracts; regulation by rules of Com-
mission 

The rules and regulations and orders of the 
Commission under this section may prescribe, 
among other things, such terms and conditions 
regarding the determination of costs and the al-
location thereof among specified classes of com-
panies and for specified classes of service, sales, 
and construction contracts, the duration of such 
contracts, the making and keeping of accounts 
and cost-accounting procedures, the filing of an-
nual and other periodic and special reports, the 
maintenance of competitive conditions, the dis-
closure of interests, and similar matters, as the 
Commission deems necessary or appropriate in 
the public interest or for the protection of inves-
tors or consumers. 

(d) Application for approval as mutual service 
company and nature of business; regulation 
by rules of Commission 

The rules and regulations and orders of the 
Commission under this section shall prescribe, 
among other things, such terms and conditions 
regarding the manner in which application may 
be made for approval as a mutual service com-
pany and the granting and continuance of such 
approval, the nature and enforcement of agree-
ments for the sharing of expenses and distribut-
ing of revenues among member companies, and 
matters relating to such agreements, the nature 
and types of businesses and transactions in 
which mutual service companies may engage, 
and the manner of engaging therein, and the re-
lations and transactions with member compa-
nies and affiliates, as the Commission deems 
necessary or appropriate in the public interest 
or for the protection of investors or consumers. 
The Commission shall not approve, or continue 
the approval of, any company as a mutual serv-
ice company unless the Commission finds such 
company is so organized as to ownership, costs, 
revenues, and the sharing thereof as reasonably 
to insure the efficient and economical perform-
ance of service, sales, or construction contracts 
by such company for member companies, at cost 
fairly and equitably allocated among such mem-
ber companies, at a reasonable saving to mem-
ber companies over the cost to such companies 
of comparable contracts performed by independ-
ent persons. The Commission, upon its own mo-
tion or at the request of a member company or 
a State commission, may, after notice and op-
portunity for hearing, by order require a re-
allocation or reapportionment of costs among 
member companies of a mutual service company 
if it finds the existing allocation inequitable and 
may require the elimination of a service or serv-
ices to a member company which does not bear 
its fair proportion of costs or which, by reason 
of its size or other circumstances, does not re-
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quire such service or services. The Commission, 
after notice and opportunity for hearing, by 
order shall revoke, suspend, or modify the ap-
proval given any mutual service company if it 
finds that such company has persistently vio-
lated any provision of this section or any rule, 
regulation, or order thereunder. 

(e) Contracts by affiliate in contravention of 
rules and regulations of Commission 

It shall be unlawful for any affiliate of any 
public-utility company engaged in interstate 
commerce, or of any registered holding company 
or subsidiary company thereof, by use of the 
mails or any means or instrumentality of inter-
state commerce, or otherwise, to enter into or 
take any step in the performance of any service, 
sales, or construction contract, by which such 
affiliate undertakes to perform services or con-
struction work for, or sell goods to, any such 
company of which it is an affiliate, in con-
travention of such rules and regulations or or-
ders regarding reports, accounts, costs, mainte-
nance of competitive conditions, disclosure of 
interest, duration of contracts, and similar mat-
ters, as the Commission deems necessary or ap-
propriate to prevent the circumvention of the 
provisions of this chapter or the rules, regula-
tions, or orders thereunder. 

(f) Contracts by persons engaged in performance 
of service, sales and construction in con-
travention of rules of Commission 

It shall be unlawful for any person whose prin-
cipal business is the performance of service, 
sales, or construction contracts for public-util-
ity or holding companies, by use of the mails or 
any means or instrumentality of interstate com-
merce, to enter into or take any step in the per-
formance of any service, sales, or construction 
contract with any public-utility company, or for 
any such person, by use of the mails or any 
means or instrumentality of interstate com-
merce, or otherwise, to enter into or take any 
step in the performance of any service, sales, or 
construction contract with any public-utility 
company engaged in interstate commerce, or 
with any registered holding company or any 
subsidiary company of a registered holding com-
pany, in contravention of such rules and regula-
tions or orders regarding reports, accounts, 
costs, maintenance of competitive conditions, 
disclosure of interest, duration of contracts, and 
similar matters as the Commission deems nec-
essary or appropriate in the public interest or 
for the protection of investors or consumers or 
to prevent the circumvention of the provisions 
of this chapter or the rules, regulations, or or-
ders thereunder. 

(g) Investigations and recommendations by Com-
mission 

The Commission, in order to obtain informa-
tion to serve as a basis for recommending fur-
ther legislation, shall from time to time conduct 
investigations regarding the making, perform-
ance, and costs of service, sales, and construc-
tion contracts with holding companies and sub-
sidiary companies thereof and with public-util-
ity companies, the economies resulting there-
from, and the desirability thereof. The Commis-
sion shall report to Congress, from time to time, 

the results of such investigations, together with 
such recommendations for legislation as it 
deems advisable. On the basis of such investiga-
tions the Commission shall classify the different 
types of such contracts and the work done there-
under, and shall make recommendations from 
time to time regarding the standards and scope 
of such contracts in relation to public-utility 
companies of different kinds and sizes and the 
costs incurred thereunder and economies result-
ing therefrom. Such recommendations shall be 
made available to State commissions, public- 
utility companies, and to the public in such 
form and at such reasonable charge as the Com-
mission may prescribe. 

(Aug. 26, 1935, ch. 687, title I, § 13, 49 Stat. 825.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 79b, 79n of this 

title. 

§ 79n. Periodic and other reports 

Every registered holding company and every 
mutual service company shall file with the Com-
mission such annual, quarterly, and other peri-
odic and special reports, the answers to such 
specific questions and the minutes of such direc-
tors’, stockholders’, and other meetings, as the 
Commission may by rules and regulations or 
order prescribe as necessary or appropriate in 
the public interest or for the protection of inves-
tors or consumers. Such reports, if required by 
the rules and regulations of the Commission, 
shall be certified by an independent public ac-
countant, and shall be made and filed at such 
time and in such form and detail as the Commis-
sion shall prescribe. The Commission may re-
quire that there be included in reports filed with 
it such information and documents as it finds 
necessary or appropriate to keep reasonably cur-
rent the information filed under section 79e or 
79m of this title, and such further information 
concerning the financial condition, security 
structure, security holdings, assets, and cost 
thereof, wherever determinable, and affiliations 
of the reporting company and the associate com-
panies, member companies, and affiliates there-
of as the Commission deems necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers. 

(Aug. 26, 1935, ch. 687, title I, § 14, 49 Stat. 827.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79o. Accounts and records 

(a) Duty of holding companies to keep 

Every registered holding company and every 
subsidiary company thereof shall make, keep, 
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and preserve for such periods, such accounts, 
cost-accounting procedures, correspondence, 
memoranda, papers, books, and other records as 
the Commission deems necessary or appropriate 
in the public interest or for the protection of in-
vestors or consumers or for the enforcement of 
the provisions of this chapter or the rules, regu-
lations, or orders thereunder. 

(b) Duty of affiliates to keep 

Every affiliate of a registered holding com-
pany or of any subsidiary company thereof, or of 
any public-utility company engaged in inter-
state commerce or not so engaged, shall make, 
keep, and preserve for such periods, such ac-
counts, cost-accounting procedures, correspond-
ence, memoranda, papers, books, and other rec-
ords relating to any transaction of such affiliate 
which is subject to any provision of this chapter 
or any rule, regulation, or order thereunder, as 
the Commission deems necessary or appropriate 
in the public interest or for the protection of in-
vestors or consumers or for the enforcement of 
the provisions of this chapter or the rules, regu-
lations, or orders thereunder. 

(c) Duty of mutual service companies to keep 

Every mutual service company, and every af-
filiate of a mutual service company as to any 
transaction of such affiliate which is subject to 
any provision of this chapter or any rule, regula-
tion, or order thereunder, shall make, keep, and 
preserve for such periods, such accounts, cost- 
accounting procedures, correspondence, memo-
randa, papers, books, and other records, as the 
Commission deems necessary or appropriate in 
the public interest or for the protection of inves-
tors or consumers or for the enforcement of the 
provisions of this chapter or the rules, regula-
tions, or orders thereunder. 

(d) Duty of persons engaged in service, sales, or 
construction to keep 

Every person whose principal business is the 
performance of service, sales, or construction 
contracts for public-utility or holding compa-
nies shall make, keep, and preserve for such pe-
riods, such accounts, cost-accounting proce-
dures, correspondence, memoranda, papers, 
books, and other records, relating to any trans-
action by such person which is subject to any 
provision of this chapter or any rule, regulation, 
or order thereunder, as the Commission deems 
necessary or appropriate in the public interest 
or for the protection of investors or consumers 
or for the enforcement of the provisions of this 
chapter or the rules and regulations thereunder. 

(e) Use of forms other than prescribed by Com-
mission unlawful 

After the Commission has prescribed the form 
and manner of making and keeping accounts, 
cost-accounting procedures, correspondence, 
memoranda, papers, books, and other records to 
be kept by any person hereunder, it shall be un-
lawful for any such person to keep any accounts, 
cost-accounting procedures, correspondence, 
memoranda, papers, books, or other records 
other than those prescribed or such as may be 
approved by the Commission, or to keep his or 
its accounts, cost-accounting procedures, cor-
respondence, memoranda, papers, books, or 

other records in any manner other than that 
prescribed or approved by the Commission. 

(f) Examinations by Commission 

All accounts, cost-accounting procedures, cor-
respondence, memoranda, papers, books, and 
other records kept or required to be kept by per-
sons subject to any provision of this section 
shall be subject at any time and from time to 
time to such reasonable periodic, special, and 
other examinations by the Commission, or any 
member or representative thereof, as the Com-
mission may prescribe. The Commission, after 
notice and opportunity for hearing, may pre-
scribe the account or accounts in which particu-
lar outlays, receipts, and other transactions 
shall be entered, charged, or credited and the 
manner in which such entry, charge, or credit 
shall be made, and may require an entry to be 
modified or supplemented so as properly to show 
the cost of any asset or any other cost. 

(g) Submission by holding company or subsidi-
ary to examination by holders of securities 

It shall be the duty of every registered holding 
company and of every subsidiary company 
thereof and of every affiliate of a company inso-
far as such affiliate is subject to any provision 
of this chapter or any rule, regulation, or order 
thereunder, to submit the accounts, cost-ac-
counting procedures, correspondence, memo-
randa, papers, books, and other records of such 
holding company, subsidiary company, or affili-
ate, as the case may be, to such examinations, 
in person or by duly appointed attorney, by the 
holder of any security of such holding company, 
subsidiary company, or affiliate, as the case 
may be, as the Commission deems necessary or 
appropriate in the public interest or for the pro-
tection of investors or consumers. 

(h) Submission by mutual service companies and 
persons engaged in rendering service to ex-
amination by other companies 

It shall be the duty of every mutual service 
company, and of every affiliate of a mutual serv-
ice company, and of every person whose prin-
cipal business is the performance of service, 
sales, or construction contracts for public-util-
ity or holding companies, insofar as such affili-
ate or such person is subject to any provision of 
this chapter or any rule, regulation, or order 
thereunder, to submit the accounts, cost-ac-
counting procedures, correspondence, memo-
randa, papers, books, and other records of such 
mutual service company, affiliate, or person to 
such examinations, in person or by duly ap-
pointed attorney, by member companies of such 
mutual service company and by public-utility or 
holding companies for which such person per-
forms service, sales, or construction contracts 
as the Commission deems necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers. 

(i) Uniform methods for keeping accounts; power 
of Commission to prescribe 

The Commission, by such rules and regula-
tions as it deems necessary or appropriate in the 
public interest or for the protection of investors 
or consumers may prescribe for persons subject 
to the provisions of subsections (a), (b), (c), or 
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(d) of this section uniform methods for keeping 
accounts required under any provision of this 
section, including, among other things, the 
manner in which the cost of all assets, whenever 
determinable, shall be shown, the methods of 
classifying and segregating accounts, and the 
manner in which cost-accounting procedures 
shall be maintained. 

(Aug. 26, 1935, ch. 687, title I, § 15, 49 Stat. 828.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79p. Misleading statements, penalty; rights and 
remedies additional to those existing under 
other laws 

(a) Any person who shall make or cause to be 
made any statement in any application, report, 
registration statement, or document filed pursu-
ant to any provision of this chapter, or any rule, 
regulation, or order thereunder, which state-
ment was at the time and in the light of the cir-
cumstances under which it was made false or 
misleading with respect to any material fact 
shall be liable in the same manner, to the same 
extent, and subject to the same limitations as 
provided in section 18 of the Securities Ex-
change Act of 1934 [15 U.S.C. 78r] with respect to 
an application, report, or document filed pursu-
ant to the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.]. 

(b) The rights and remedies provided by this 
chapter, except as provided in section 79q(b) of 
this title, shall be in addition to any and all 
other rights and remedies that may exist under 
the Securities Act of 1933, as amended [15 U.S.C. 
77a et seq.], or the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq.], or otherwise at law or 
in equity; but no person permitted to maintain 
a suit for damages under the provisions of this 
chapter shall recover, through satisfaction of 
judgment in one or more actions, a total 
amount in excess of his actual damages on ac-
count of the act complained of. 

(Aug. 26, 1935, ch. 687, title I, § 16, 49 Stat. 829.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 

subsecs. (a) and (b), is act June 6, 1934, ch. 404, 48 Stat. 

881, as amended, which is classified generally to chap-

ter 2B (§ 78a et seq.) of this title. For complete classi-

fication of this Act to the Code, see section 78a of this 

title and Tables. 

The Securities Act of 1933, referred to in subsec. (b), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-

ed, which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

§ 79q. Officers and directors 

(a) Statement of ownership of securities; duty to 
file 

Every person who is an officer or director of a 
registered holding company shall file with the 
Commission in such form as the Commission 
shall prescribe (1) at the time of the registration 

of such holding company, or within ten days 
after such person becomes an officer or director, 
a statement of the securities of such registered 
holding company or any subsidiary company 
thereof of which he is, directly or indirectly, the 
beneficial owner, and (2) within ten days after 
the close of each calendar month thereafter, if 
there has been any change in such ownership 
during such month, a statement of such owner-
ship as of the close of such calendar month and 
of the changes in such ownership that have oc-
curred during such calendar month. 

(b) Limitation on profits in purchase and sale of 
securities 

For the purpose of preventing the unfair use of 
information which may have been obtained by 
any such officer or director by reason of his re-
lationship to such registered holding company 
or any subsidiary company thereof, any profit 
realized by any such officer or director from any 
purchase and sale, or any sale and purchase, of 
any security of such registered holding company 
or any subsidiary company thereof within any 
period of less than six months, unless such secu-
rity was acquired in good faith in connection 
with a debt previously contracted, shall inure to 
and be recoverable by the holding company or 
subsidiary company in respect of the security of 
which such profit was realized, irrespective of 
any intention on the part of such officer or di-
rector in entering into such transaction to hold 
the security purchased or not to repurchase the 
security sold for a period of more than six 
months. Suit to recover such profit may be in-
stituted at law or in equity in any court of com-
petent jurisdiction by the company entitled 
thereto or by the owner of any security of such 
company in the name and in the behalf of such 
company if such company shall fail or refuse to 
bring such suit within sixty days after request 
or shall fail diligently to prosecute the same 
thereafter; but no such suit shall be brought 
more than two years after the date such profit 
was realized. This subsection shall not cover any 
transaction where such person was not an officer 
or director at the times of the purchase and 
sale, or the sale and purchase, of the security in-
volved, or any transaction or transactions which 
the Commission by rules and regulations may, 
as necessary or appropriate in the public inter-
est or for the protection of investors or consum-
ers, exempt as not comprehended within the 
purpose of this subsection. Nothing in this sub-
section shall be construed to give a remedy in 
the case of any transaction in respect of which 
a remedy is given under subsection (b) of section 
78p of this title. 

(c) Officers or representatives of banking institu-
tions disqualified to serve as officers or di-
rectors 

After one year from August 26, 1935, no reg-
istered holding company or any subsidiary com-
pany thereof shall have, as an officer or director 
thereof, any executive officer, director, partner, 
appointee, or representative of any bank, trust 
company, investment banker, or banking asso-
ciation or firm, or any executive officer, direc-
tor, partner, appointee, or representative of any 
corporation a majority of whose stock, having 
the unrestricted right to vote for the election of 
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directors, is owned by any bank, trust company, 
investment banker, or banking association or 
firm, except in such cases as rules and regula-
tions prescribed by the Commission may permit 
as not adversely affecting the public interest or 
the interest of investors or consumers. 

(Aug. 26, 1935, ch. 687, title I, § 17, 49 Stat. 830.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 79p of this title. 

§ 79r. Investigations, injunctions, and enforce-
ment of law 

(a) Investigations to determine violations, aid in 
enforcement and as basis for recommenda-
tions 

The Commission, in its discretion, may inves-
tigate any facts, conditions, practices, or mat-
ters which it may deem necessary or appropriate 
to determine whether any person has violated or 
is about to violate any provision of this chapter 
or any rule or regulation thereunder, or to aid in 
the enforcement of the provisions of this chap-
ter, in the prescribing of rules and regulations 
thereunder, or in obtaining information to serve 
as a basis for recommending further legislation 
concerning the matters to which this chapter re-
lates. The Commission may require or permit 
any person to file with it a statement in writing, 
under oath or otherwise as it shall determine, as 
to any or all facts and circumstances concerning 
a matter which may be the subject of investiga-
tion. The Commission, in its discretion, may 
publish, or make available to State commis-
sions, information concerning any such subject. 

(b) Investigation of business, financial condition, 
etc., of companies 

The Commission upon its own motion or at 
the request of a State commission may inves-
tigate, or obtain any information regarding the 
business, financial condition, or practices of any 
registered holding company or subsidiary com-
pany thereof or facts, conditions, practices, or 
matters affecting the relations between any 
such company and any other company or compa-
nies in the same holding-company system. 

(c) Administering oaths; subpenas; examining 
witnesses 

For the purpose of any investigation or any 
other proceeding under this chapter, any mem-
ber of the Commission, or any officer thereof 
designated by it, is empowered to administer 
oaths and affirmations, subpena witnesses, com-
pel their attendance, take evidence, and require 
the production of any books, papers, correspond-
ence, memoranda, contracts, agreements, or 
other records which the Commission deems rel-
evant or material to the inquiry. Such attend-
ance of witnesses and the production of any such 
records may be required from any place in any 
State or in any Territory or other place subject 
to the jurisdiction of the United States at any 
designated place of hearing. 

(d) Court aid to compel giving testimony; penalty 
for refusal to testify 

In case of contumacy by, or refusal to obey a 
subpena issued to, any person, the Commission 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. And such court may 
issue an order requiring such person to appear 
before the Commission or member or officer des-
ignated by the Commission, there to produce 
records, if so ordered, or to give testimony 
touching the matter under investigation or in 
question; and any failure to obey such order of 
the court may be punished by such court as a 
contempt thereof. All process in any such case 
may be served in the judicial district whereof 
such person is an inhabitant or wherever he may 
be found. Any person who, without just cause, 
shall fail or refuse to attend and testify or to an-
swer any lawful inquiry or to produce books, pa-
pers, correspondence, memoranda, contracts, 
agreements, or other records, if in his or its 
power so to do, in obedience to the subpena of 
the Commission, shall be guilty of a mis-
demeanor and, upon conviction, shall be subject 
to a fine of not more than $1,000 or to imprison-
ment for a term of not more than one year, or 
both. 

(e) Injunctions to restrain violations; prosecu-
tions 

Whenever it shall appear to the Commission 
that any person is engaged or about to engage in 
any acts or practices which constitute or will 
constitute a violation of the provisions of this 
chapter, or of any rule, regulation, or order 
thereunder, it may in its discretion bring an ac-
tion in the proper district court of the United 
States or the United States courts of any Terri-
tory or other place subject to the jurisdiction of 
the United States, to enjoin such acts or prac-
tices and to enforce compliance with this chap-
ter or any rule, regulation, or order thereunder, 
and upon a proper showing a permanent or tem-
porary injunction or decree or restraining order 
shall be granted without bond. The Commission 
may transmit such evidence as may be available 
concerning such acts or practices to the Attor-
ney General, who, in his discretion, may insti-
tute the appropriate criminal proceedings under 
this chapter. 

(f) Mandamus to compel compliance with law 

Upon application of the Commission, the dis-
trict courts of the United States and the United 
States courts of any Territory or other place 
subject to the jurisdiction of the United States 
shall have jurisdiction to issue writs of manda-
mus commanding any person to comply with the 
provisions of this chapter or any rule, regula-
tion, or order of the Commission thereunder. 

(Aug. 26, 1935, ch. 687, title I, § 18, 49 Stat. 831; 
June 25, 1936, ch. 804, 49 Stat. 1921; June 25, 1948, 
ch. 646, § 32(b), 62 Stat. 991; May 24, 1949, ch. 139, 
§ 127, 63 Stat. 107; Pub. L. 91–452, title II, § 214, 
Oct. 15, 1970, 84 Stat. 929; Pub. L. 100–181, title 
IV, § 402, Dec. 4, 1987, 101 Stat. 1259.) 
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CODIFICATION 

As originally enacted subsecs. (e) and (f) contained 

references to the Supreme Court of the District of Co-

lumbia. Act June 25, 1936, substituted ‘‘the district 

court of the United States for the District of Colum-

bia’’ for ‘‘the Supreme Court of the District of Colum-

bia’’. Pub. L. 100–181 struck out reference to the district 

court of the United States for the District of Columbia. 

Previously, act June 25, 1948, as amended by act May 24, 

1949, had substituted ‘‘United States District Court for 

the District of Columbia’’ for ‘‘district court of the 

United States for the District of Columbia’’, but such 

words had been editorially eliminated as superfluous in 

view of section 132(a) of Title 28, Judiciary and Judicial 

Procedure, which provides that ‘‘There shall be in each 

judicial district a district court which shall be a court 

of record known as the United States District Court for 

the district’’, and section 88 of Title 28 which provides 

that ‘‘the District of Columbia constitutes one judicial 

district’’. 

AMENDMENTS 

1987—Subsecs. (e) to (g). Pub. L. 100–181 redesignated 

subsecs. (f) and (g) as (e) and (f), respectively, and, in 

each, struck out ‘‘, the district court of the United 

States for the District of Columbia,’’ after ‘‘district 

courts of the United States’’. See Codification note 

above. 

1970—Subsec. (e). Pub. L. 91–452 struck out subsec. (e) 

which related to immunity from prosecution of any in-

dividual compelled to testify or produce evidence, docu-

mentary or otherwise, after claiming his privilege 

against self-incrimination. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78u, 79k of this 

title. 

§ 79s. Hearings before Commission 

Hearings may be public and may be held be-
fore the Commission, any member or members 
thereof, or any officer or officers of the Commis-
sion designated by it, and appropriate records 
thereof shall be kept. In any proceeding before 
the Commission, the Commission, in accordance 
with such rules and regulations as it may pre-
scribe, shall admit as a party any interested 
State, State commission, State securities com-
mission, municipality, or other political sub-
division of a State, and may admit as a party 
any representative of interested consumers or 
security holders, or any other person whose par-
ticipation in the proceedings may be in the pub-

lic interest or for the protection of investors or 
consumers. 

(Aug. 26, 1935, ch. 687, title I, § 19, 49 Stat. 832.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79t. Rules, regulations, and orders 

(a) Authority of Commission to make 

The Commission shall have authority from 
time to time to make, issue, amend, and rescind 
such rules and regulations and such orders as it 
may deem necessary or appropriate to carry out 
the provisions of this chapter, including rules 
and regulations defining accounting, technical, 
and trade terms used in this chapter. Among 
other things, the Commission shall have author-
ity, for the purposes of this chapter, to prescribe 
the form or forms in which information required 
in any statement, declaration, application, re-
port, or other document filed with the Commis-
sion shall be set forth, the items or details to be 
shown in balance sheets, profit and loss state-
ments, and surplus accounts, the manner in 
which the cost of all assets, whenever deter-
minable, shall be shown in regard to such state-
ments, declarations, applications, reports, and 
other documents filed with the Commission, or 
accounts required to be kept by the rules, regu-
lations, or orders of the Commission, and the 
methods to be followed in the keeping of ac-
counts and cost-accounting procedures and the 
preparation of reports, in the segregation and 
allocation of costs, in the determination of li-
abilities, in the determination of depreciation 
and depletion, in the differentiation of recurring 
and nonrecurring income, in the differentiation 
of investment and operating income, and in the 
keeping or preparation, where the Commission 
deems it necessary or appropriate, of separate or 
consolidated balance sheets or profit and loss 
statements for any companies in the same hold-
ing-company system. 

(b) Consistency with laws of United States or 
States 

In the case of the accounts of any company 
whose methods of accounting are prescribed 
under the provisions of any law of the United 
States or of any State, the rules and regulations 
or orders of the Commission in respect of ac-
counts shall not be inconsistent with the re-
quirements imposed by such law or any rule or 
regulation thereunder; nor shall anything in 
this chapter relieve any public-utility company 
from the duty to keep the accounts, books, rec-
ords, or memoranda which may be required to be 
kept by the law of any State in which it oper-
ates or by the State Commission of any such 
State. But this provision shall not prevent the 
Commission from imposing such additional re-
quirements regarding reports or accounts as it 
may deem necessary or appropriate in the public 
interest or for the protection of investors or 
consumers. 
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(c) Effective date; classification of persons and 
matters; hearings 

The rules and regulations of the Commission 
shall be effective upon publication in the man-
ner which the Commission shall prescribe. For 
the purpose of its rules, regulations, or orders 
the Commission may classify persons and mat-
ters within its jurisdiction and prescribe dif-
ferent requirements for different classes of per-
sons or matters. Orders of the Commission under 
this chapter shall be issued only after oppor-
tunity for hearing. 

(d) Filing information or documents by reference 

The Commission, by such rules and regula-
tions or order as it deems necessary or appro-
priate in the public interest or for the protec-
tion of investors or consumers, may authorize 
the filing of any information or documents re-
quired to be filed with the Commission under 
this chapter, or under the Securities Act of 1933, 
as amended [15 U.S.C. 77a et seq.], or under the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], by incorporating by reference any infor-
mation or documents theretofore or concur-
rently filed with the Commission under this 
chapter or either of such Acts. No provision of 
this chapter imposing any liability shall apply 
to any act done or omitted in good faith in con-
formity with any rule, regulation, or order of 
the Commission, notwithstanding that such 
rule, regulation, or order may, after such act or 
omission, be amended or rescinded or be deter-
mined by judicial or other authority to be in-
valid for any reason. 

(Aug. 26, 1935, ch. 687, title I, § 20, 49 Stat. 833.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. (d), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-

ed, which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (d), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified generally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79u. Effect on other laws 

Nothing in this chapter shall affect (1) the ju-
risdiction of the Commission under the Securi-
ties Act of 1933, as amended [15 U.S.C. 77a et 
seq.], or the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.] over any person, security, or 
contract, or (2) the rights, obligations, duties, or 
liabilities of any person under such Acts; nor 
shall anything in this chapter affect the juris-
diction of any other commission, board, agency, 
or officer of the United States or of any State or 
political subdivision of any State, over any per-
son, security, or contract, insofar as such juris-
diction does not conflict with any provision of 

this chapter or any rule, regulation, or order 
thereunder. 

(Aug. 26, 1935, ch. 687, title I, § 21, 49 Stat. 834.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in text, is act 

May 27, 1933, ch. 38, title I, 48 Stat. 74, as amended, 

which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

The Securities Exchange Act of 1934, referred to in 

text, is act June 6, 1934, ch. 404, 48 Stat. 881, as amend-

ed, which is classified generally to chapter 2B (§ 78a et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79v. Information filed with Commission 

(a) Public disclosure of information; protection 
of trade secrets 

When in the judgment of the Commission the 
disclosure of such information would be in the 
public interest or the interest of investors or 
consumers, the information contained in any 
statement, application, declaration, report, or 
other document filed with the Commission shall 
be available to the public, and copies thereof 
may be furnished to any person at such reason-
able charge and under such reasonable limita-
tions as the Commission may prescribe: Pro-

vided, however, That nothing in this chapter 
shall be construed to require, or to authorize the 
Commission to require, the revealing of trade 
secrets or processes in any application, declara-
tion, report, or document filed with the Com-
mission under this chapter. 

(b) Written objection to public disclosure 

Any person filing such application, declara-
tion, report, or document may make written ob-
jection to the public disclosure of information 
contained therein, stating the grounds for such 
objection, and the Commission is authorized to 
hear objections in any such case where it finds 
it advisable. 

(c) Disclosure of nonpublic information to other 
than Commission personnel 

It shall be unlawful for any member, officer, 
or employee of the Commission to disclose to 
any person other than a member, officer, or em-
ployee of the Commission, or to use for personal 
benefit, any information contained in any appli-
cation, declaration, report, or document filed 
with the Commission which is not made avail-
able to the public pursuant to this section. 

(Aug. 26, 1935, ch. 687, title I, § 22, 49 Stat. 834.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 
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§ 79w. Omitted 

CODIFICATION 

Section, act Aug. 26, 1935, ch. 687, title I, § 23, 49 Stat. 
834, which required the Securities and Exchange Com-
mission to submit an annual report to Congress on the 
work of the Commission, terminated, effective May 15, 
2000, pursuant to section 3003 of Pub. L. 104–66, as 
amended, set out as a note under section 1113 of Title 
31, Money and Finance. See, also, page 191 of House 
Document No. 103–7. 

§ 79x. Court review of orders 

(a) Petition; jurisdiction; findings of Commission; 
additional evidence; finality 

Any person or party aggrieved by an order is-
sued by the Commission under this chapter may 
obtain a review of such order in the United 
States court of appeals within any circuit 
wherein such person resides or has his principal 
place of business, or in the United States Court 
of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the entry 
of such order, a written petition praying that 
the order of the Commission be modified or set 
aside in whole or in part. A copy of such petition 
shall be forthwith transmitted by the clerk of 
the court to any member of the Commission, or 
any officer thereof designated by the Commis-
sion for that purpose, and thereupon the Com-
mission shall file in the court the record upon 
which the order complained of was entered, as 
provided in section 2112 of title 28. Upon the fil-
ing of such petition such court shall have juris-
diction, which upon the filing of the record shall 
be exclusive, to affirm, modify, or set aside such 
order, in whole or in part. No objection to the 
order of the Commission shall be considered by 
the court unless such objection shall have been 
urged before the Commission or unless there 
were reasonable grounds for failure so to do. The 
findings of the Commission as to the facts, if 
supported by substantial evidence, shall be con-
clusive. If application is made to the court for 
leave to adduce additional evidence, and it is 
shown to the satisfaction of the court that such 
additional evidence is material and that there 
were reasonable grounds for failure to adduce 
such evidence in the proceeding before the Com-
mission, the court may order such additional 
evidence to be taken before the Commission and 
to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the 
court may seem proper. The Commission may 
modify its findings as to the facts by reason of 
the additional evidence so taken, and it shall 
file with the court such modified or new find-
ings, which, if supported by substantial evi-
dence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside 
of the original order. The judgment and decree 
of the court affirming, modifying, or setting 
aside, in whole or in part, any such order of the 
Commission shall be final, subject to review by 
the Supreme Court of the United States upon 
certiorari or certification as provided in section 
1254 of title 28. 

(b) Stay of Commission’s order 

The commencement of proceedings under sub-
section (a) of this section shall not, unless spe-
cifically ordered by the court, operate as a stay 
of the Commission’s order. 

(Aug. 26, 1935, ch. 687, title I, § 24, 49 Stat. 834; 
June 25, 1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 
1949, ch. 139, § 127, 63 Stat. 107; Pub. L. 85–791, § 15, 
Aug. 28, 1958, 72 Stat. 946; Pub. L. 100–181, title 
IV, § 403, Dec. 4, 1987, 101 Stat. 1259.) 

AMENDMENTS 

1987—Subsec. (a). Pub. L. 100–181 substituted ‘‘section 

1254 of title 28’’ for ‘‘sections 239 and 240 of the Judicial 

Code, as amended (U.S.C., title 28, secs. 346 and 347)’’. 
1958—Subsec. (a). Pub. L. 85–791, in second sentence, 

substituted ‘‘transmitted by the clerk of the court to 

any member of the Commission, or’’ for ‘‘served upon 

any member of the Commission, or upon’’, substituted 

‘‘file in the court’’ for ‘‘certify and file in the court a 

transcript of’’, and inserted ‘‘as provided in section 2112 

of title 28’’, and in third sentence substituted ‘‘peti-

tion’’ for ‘‘transcript’’ and ‘‘jurisdiction, which upon 

the filing of the record shall be exclusive’’ for ‘‘exclu-

sive jurisdiction’’. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 79k of this title. 

§ 79y. Jurisdiction of offenses and suits 

The District Courts of the United States and 
the United States courts of any Territory or 
other place subject to the jurisdiction of the 
United States shall have jurisdiction of viola-
tions of this chapter or the rules, regulations, or 
orders thereunder, and, concurrently with State 
and Territorial courts, of all suits in equity and 
actions at law brought to enforce any liability 
or duty created by, or to enjoin any violation of, 
this chapter or the rules, regulations, or orders 
thereunder. Any criminal proceeding may be 
brought in the district wherein any act or trans-
action constituting the violation occurred. Any 
suit or action to enforce any liability or duty 
created by, or to enjoin any violation of, this 
chapter or rules, regulations, or orders there-
under, may be brought in any such district or in 
the district wherein the defendant is an inhab-
itant or transacts business, and process in such 
cases may be served in any district of which the 
defendant is an inhabitant or transacts business 
or wherever the defendant may be found. Judg-
ments and decrees so rendered shall be subject 
to review as provided in sections 1254, 1291, 1292, 
and 1294 of title 28. No costs shall be assessed for 
or against the Commission in any proceeding 
under this chapter brought by or against the 
Commission in any court. 

(Aug. 26, 1935, ch. 687, title I, § 25, 49 Stat. 835; 
June 25, 1936, ch. 804, 49 Stat. 1921; June 25, 1948, 
ch. 646, § 32(b), 62 Stat. 991; May 24, 1949, ch. 139, 
§ 127, 63 Stat. 107; Pub. L. 100–181, title IV, § 404, 
Dec. 4, 1987, 101 Stat. 1260.) 

CODIFICATION 

As originally enacted section contained references to 

the Supreme Court of the District of Columbia. Act 
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June 25, 1936, substituted ‘‘the district court of the 

United States for the District of Columbia’’ for ‘‘the 

Supreme Court of the District of Columbia’’. Pub. L. 

100–181 struck out reference to the district court of the 

United States for the District of Columbia. Previously, 

act June 25, 1948, as amended by act May 24, 1949, had 

substituted ‘‘United States District Court for the Dis-

trict of Columbia’’ for ‘‘district court of the United 

States for the District of Columbia’’, but such words 

had been editorially eliminated as superfluous in view 

of section 132(a) of Title 28, Judiciary and Judicial Pro-

cedure, which provides that ‘‘There shall be in each ju-

dicial district a district court which shall be a court of 

record known as the United States District Court for 

the district’’, and section 88 of title 28 which provides 

that ‘‘the District of Columbia constitutes one judicial 

district’’. 

AMENDMENTS 

1987—Pub. L. 100–181 struck out ‘‘, the district court 

of the United States for the District of Columbia,’’ 

after ‘‘District Courts of the United States’’ and sub-

stituted ‘‘sections 1254, 1291, 1292, and 1294 of title 28’’ 

for ‘‘sections 128 and 240 of the Judicial Code, as amend-

ed (U.S.C., title 28, secs. 225 and 347), and section 7, as 

amended, of the Act entitled ‘An Act to establish a 

court of appeals for the District of Columbia’, approved 

February 9, 1893 (D.C. Code, title 18, sec. 26)’’. See Codi-

fication note above. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79z. Validity of contracts 

(a) Waiver provisions 

Any condition, stipulation, or provision bind-
ing any person to waive compliance with any 
provision of this chapter or with any rule, regu-
lation, or order thereunder shall be void. 

(b) Contract provisions in violation of chapter; 
actual knowledge of violations 

Every contract made in violation of any provi-
sion of this chapter or of any rule, regulation, or 
order thereunder, and every contract heretofore 
or hereafter made, the performance of which in-
volves the violation of, or the continuance of 
any relationship or practice in violation of, any 
provision of this chapter, or any rule, regula-
tion, or order thereunder, shall be void (1) as re-
gards the rights of any person who, in violation 
of any such provision, rule, regulation, or order, 
shall have made or engaged in the performance 
of any such contract, and (2) as regards the 
rights of any person who, not being a party to 
such contract, shall have acquired any right 
thereunder with actual knowledge of the facts 
by reason of which the making or performance 
of such contract was in violation of any such 
provision, rule, regulation, or order. 

(c) Validity of loans, extensions of credit and cre-
ation of liens; actual knowledge of violations 

Nothing in this chapter shall be construed (1) 
to affect the validity of any loan or extension of 
credit (or any extension or renewal thereof) 
made or of any lien created prior or subsequent 
to the enactment of this chapter, unless at the 
time of the making of such loan or extension of 
credit (or extension or renewal thereof) or the 
creating of such lien, the person making such 

loan or extension of credit (or extension or re-
newal thereof) or acquiring such lien shall have 
actual knowledge of facts by reason of which the 
making of such loan or extension of credit (or 
extension or renewal thereof) or the acquisition 
of such lien is a violation of the provisions of 
this chapter or any rule or regulation there-
under, or (2) to afford a defense to the collection 
of any debt or obligation or the enforcement of 
any lien by any person who shall have acquired 
such debt, obligation, or lien in good faith for 
value and without actual knowledge of the vio-
lation of any provision of this chapter or any 
rule or regulation thereunder affecting the le-
gality of such debt, obligation, or lien. 

(Aug. 26, 1935, ch. 687, title I, § 26, 49 Stat. 835.) 

§ 79z–1. Liability of controlling person; prevent-
ing compliance with law 

(a) It shall be unlawful for any person, directly 
or indirectly, to cause to be done any act or 
thing through or by means of any other person 
which it would be unlawful for such person to do 
under the provisions of this chapter or any rule, 
regulation, or order thereunder. 

(b) It shall be unlawful for any person without 
just cause to hinder, delay, or obstruct the mak-
ing, filing, or keeping of any information, docu-
ment, report, record, or account required to be 
made, filed, or kept under any provision of this 
chapter or any rule, regulation, or order there-
under. 

(Aug. 26, 1935, ch. 687, title I, § 27, 49 Stat. 836.) 

§ 79z–2. Representation of guaranty or recom-
mendation by United States 

It shall be unlawful for any person in issuing, 
selling, or offering for sale any security of a reg-
istered holding company or subsidiary company 
thereof, to represent or imply in any manner 
whatsoever that such security has been guaran-
teed, sponsored, or recommended for investment 
by the United States or any agency or officer 
thereof. 

(Aug. 26, 1935, ch. 687, title I, § 28, 49 Stat. 836.) 

§ 79z–3. Penalties 

Any person who willfully violates any provi-
sion of this chapter or any rule, regulation, or 
order thereunder (other than an order of the 
Commission under subsections (b), (d), (e), or (f) 
of section 79k of this title), or any person who 
willfully makes any statement or entry in any 
application, report, document, account, or 
record filed or kept or required to be filed or 
kept under the provisions of this chapter or any 
rule, regulation, or order thereunder, knowing 
such statement or entry to be false or mislead-
ing in any material respect, or any person who 
willfully destroys (except after such time as 
may be prescribed under any rules or regula-
tions under this chapter), mutilates, alters, or 
by any means or device falsifies any account, 
correspondence, memorandum, book, paper, or 
other record kept or required to be kept under 
the provisions of this chapter or any rule, regu-
lation, or order thereunder, shall upon convic-
tion be fined not more than $10,000 or imprisoned 
not more than five years, or both, except that in 
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the case of a violation of a provision of sub-
section (a) or (b) of section 79d of this title by a 
holding company which is not an individual, the 
fine imposed upon such holding company shall 
be a fine not exceeding $200,000; but no person 
shall be convicted under this section for the vio-
lation of any rule, regulation, or order if he 
proves that he had no knowledge of such rule, 
regulation, or order. 

(Aug. 26, 1935, ch. 687, title I, § 29, 49 Stat. 836; 
Pub. L. 94–29, § 27(c), June 4, 1975, 89 Stat. 163.) 

AMENDMENTS 

1975—Pub. L. 94–29 substituted ‘‘or imprisoned not 

more than five years’’ for ‘‘or imprisoned not more 

than two years’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79z–4. Study of public-utility companies; recom-
mendation 

The Commission is hereby authorized and di-
rected to make studies and investigations of 
public-utility companies, the territories served 
or which can be served by public-utility compa-
nies, and the manner in which the same are or 
can be served, to determine the sizes, types, and 
locations of public-utility companies which do 
or can operate most economically and effi-
ciently in the public interest, in the interest of 
investors and consumers, and in furtherance of a 
wider and more economical use of gas and elec-
tric energy; upon the basis of such investiga-
tions and studies the Commission shall make 
public from time to time its recommendations 
as to the type and size of geographically and 
economically integrated public-utility systems 
which, having regard for the nature and char-
acter of the locality served, can best promote 
and harmonize the interests of the public, the 
investor, and the consumer. 

(Aug. 26, 1935, ch. 687, title I, § 30, 49 Stat. 837; 
Pub. L. 100–181, title IV, § 405, Dec. 4, 1987, 101 
Stat. 1260.) 

AMENDMENTS 

1987—Pub. L. 100–181 struck out at end ‘‘The Commis-

sion is authorized and directed to make a study of the 

functions and activities of investment trusts and in-

vestment companies, the corporate structures, and in-

vestment policies of such trusts and companies, the in-

fluence exerted by such trusts and companies upon 

companies in which they are interested, and the influ-

ence exerted by interests affiliated with the manage-

ment of such trusts and companies upon their invest-

ment policies, and to report the results of its study and 

its recommendations to the Congress on or before Jan-

uary 4, 1937.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–1, 80b–1 of 

this title. 

§ 79z–5. Hiring and leasing authority of Commis-
sion 

The provisions of section 78d(b) of this title 
shall be applicable with respect to the power of 
the Commission— 

(1) to appoint and fix the compensation of 
such employees as may be necessary for carry-
ing out its functions under this chapter, and 

(2) to lease and allocate such real property 
as may be necessary for carrying out its func-
tions under this chapter. 

(Aug. 26, 1935, ch. 687, title I, § 31, 49 Stat. 837; 
Oct. 28, 1949, ch. 782, title XI, § 1106(a), 63 Stat. 
972; Pub. L. 101–550, title I, § 104(a), Nov. 15, 1990, 
104 Stat. 2713.) 

AMENDMENTS 

1990—Pub. L. 101–550 amended section generally. Prior 

to amendment, section related to appointment and 

compensation of employees. 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 79z–5a. Exempt wholesale generators 

(a) Definitions 

For purposes of this section— 

(1) Exempt wholesale generator 

The term ‘‘exempt wholesale generator’’ 
means any person determined by the Federal 
Energy Regulatory Commission to be engaged 
directly, or indirectly through one or more af-
filiates as defined in section 79b(a)(11)(B) of 
this title, and exclusively in the business of 
owning or operating, or both owning and oper-
ating, all or part of one or more eligible facili-
ties and selling electric energy at wholesale. 
No person shall be deemed to be an exempt 
wholesale generator under this section unless 
such person has applied to the Federal Energy 
Regulatory Commission for a determination 
under this paragraph. A person applying in 
good faith for such a determination shall be 
deemed an exempt wholesale generator under 
this section, with all of the exemptions pro-
vided by this section, until the Federal Energy 
Regulatory Commission makes such deter-
mination. The Federal Energy Regulatory 
Commission shall make such determination 
within 60 days of its receipt of such applica-
tion and shall notify the Commission when-
ever a determination is made under this para-
graph that any person is an exempt wholesale 
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generator. Not later than 12 months after Oc-
tober 24, 1992, the Federal Energy Regulatory 
Commission shall promulgate rules imple-
menting the provisions of this paragraph. Ap-
plications for determination filed after the ef-
fective date of such rules shall be subject 
thereto. 

(2) Eligible facility 

The term ‘‘eligible facility’’ means a facil-
ity, wherever located, which is either— 

(A) used for the generation of electric en-
ergy exclusively for sale at wholesale, or 

(B) used for the generation of electric en-
ergy and leased to one or more public utility 
companies; Provided, That any such lease 
shall be treated as a sale of electric energy 
at wholesale for purposes of sections 824d 
and 824e of title 16. 

Such term shall not include any facility for 
which consent is required under subsection (c) 
of this section if such consent has not been ob-
tained. Such term includes interconnecting 
transmission facilities necessary to effect a 
sale of electric energy at wholesale. For pur-
poses of this paragraph, the term ‘‘facility’’ 
may include a portion of a facility subject to 
the limitations of subsection (d) of this sec-
tion and shall include a facility the construc-
tion of which has not been commenced or com-
pleted. 

(3) Sale of electric energy at wholesale 

The term ‘‘sale of electric energy at whole-
sale’’ shall have the same meaning as provided 
in section 824(d) of title 16. 

(4) Retail rates and charges 

The term ‘‘retail rates and charges’’ means 
rates and charges for the sale of electric en-
ergy directly to consumers. 

(b) Foreign retail sales 

Notwithstanding paragraphs (1) and (2) of sub-
section (a) of this section, retail sales of electric 
energy produced by a facility located in a for-
eign country shall not prevent such facility 
from being an eligible facility, or prevent a per-
son owning or operating, or both owning and op-
erating, such facility from being an exempt 
wholesale generator if none of the electric en-
ergy generated by such facility is sold to con-
sumers in the United States. 

(c) State consent for existing rate-based facilities 

If a rate or charge for, or in connection with, 
the construction of a facility, or for electric en-
ergy produced by a facility (other than any por-
tion of a rate or charge which represents recov-
ery of the cost of a wholesale rate or charge) 
was in effect under the laws of any State as of 
October 24, 1992, in order for the facility to be 
considered an eligible facility, every State com-
mission having jurisdiction over any such rate 
or charge must make a specific determination 
that allowing such facility to be an eligible fa-
cility (1) will benefit consumers, (2) is in the 
public interest, and (3) does not violate State 
law; Provided, That in the case of such a rate or 
charge which is a rate or charge of an affiliate 
of a registered holding company: 

(A) such determination with respect to the 
facility in question shall be required from 

every State commission having jurisdiction 
over the retail rates and charges of the affili-
ates of such registered holding company; and 

(B) the approval of the Commission under 
this chapter shall not be required for the 
transfer of the facility to an exempt wholesale 
generator. 

(d) Hybrids 

(1) No exempt wholesale generator may own or 
operate a portion of any facility if any other 
portion of the facility is owned or operated by 
an electric utility company that is an affiliate 
or associate company of such exempt wholesale 
generator. 

(2) ELIGIBLE FACILITY.—Notwithstanding para-
graph (1), an exempt wholesale generator may 
own or operate a portion of a facility identified 
in paragraph (1) if such portion has become an 
eligible facility as a result of the operation of 
subsection (c) of this section. 

(e) Exemption of EWGS 

An exempt wholesale generator shall not be 
considered an electric utility company under 
section 79b(a)(3) of this title and, whether or not 
a subsidiary company, an affiliate, or an associ-
ate company of a holding company, an exempt 
wholesale generator shall be exempt from all 
provisions of this chapter. 

(f) Ownership of EWGS by exempt holding com-
panies 

Notwithstanding any provision of this chapter, 
a holding company that is exempt under section 
79c of this title shall be permitted, without con-
dition or limitation under this chapter, to ac-
quire and maintain an interest in the business of 
one or more exempt wholesale generators. 

(g) Ownership of EWGS by registered holding 
companies 

Notwithstanding any provision of this chapter 
and the Commission’s jurisdiction as provided 
under subsection (h) of this section, a registered 
holding company shall be permitted (without 
the need to apply for, or receive, approval from 
the Commission, and otherwise without condi-
tion under this chapter) to acquire and hold the 
securities, or an interest in the business, of one 
or more exempt wholesale generators. 

(h) Financing and other relationships between 
EWGS and registered holding companies 

The issuance of securities by a registered hold-
ing company for purposes of financing the acqui-
sition of an exempt wholesale generator, the 
guarantee of securities of an exempt wholesale 
generator by a registered holding company, the 
entering into service, sales or construction con-
tracts, and the creation or maintenance of any 
other relationship in addition to that described 
in subsection (g) of this section between an ex-
empt wholesale generator and a registered hold-
ing company, its affiliates and associate compa-
nies, shall remain subject to the jurisdiction of 
the Commission under this chapter: Provided, 
That— 

(1) section 79k of this title shall not prohibit 
the ownership of an interest in the business of 
one or more exempt wholesale generators by a 
registered holding company (regardless of 
where facilities owned or operated by such ex-
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empt wholesale generators are located), and 
such ownership by a registered holding com-
pany shall be deemed consistent with the oper-
ation of an integrated public utility system; 

(2) the ownership of an interest in the busi-
ness of one or more exempt wholesale genera-
tors by a registered holding company (regard-
less of where facilities owned or operated by 
such exempt wholesale generators are located) 
shall be considered as reasonably incidental, 
or economically necessary or appropriate, to 
the operations of an integrated public utility 
system; 

(3) in determining whether to approve (A) 
the issue or sale of a security by a registered 
holding company for purposes of financing the 
acquisition of an exempt wholesale generator, 
or (B) the guarantee of a security of an exempt 
wholesale generator by a registered holding 
company, the Commission shall not make a 
finding that such security is not reasonably 
adapted to the earning power of such company 
or to the security structure of such company 
and other companies in the same holding com-
pany system, or that the circumstances are 
such as to constitute the making of such guar-
antee an improper risk for such company, un-
less the Commission first finds that the issue 
or sale of such security, or the making of the 
guarantee, would have a substantial adverse 
impact on the financial integrity of the reg-
istered holding company system; 

(4) in determining whether to approve (A) 
the issue or sale of a security by a registered 
holding company for purposes other than the 
acquisition of an exempt wholesale generator, 
or (B) other transactions by such registered 
holding company or by its subsidiaries other 
than with respect to exempt wholesale genera-
tors, the Commission shall not consider the ef-
fect of the capitalization or earnings of any 
subsidiary which is an exempt wholesale gen-
erator upon the registered holding company 
system, unless the approval of the issue or sale 
or other transaction, together with the effect 
of such capitalization and earnings, would 
have a substantial adverse impact on the fi-
nancial integrity of the registered holding 
company system; 

(5) the Commission shall make its decision 
under paragraph (3) to approve or disapprove 
the issue or sale of a security or the guarantee 
of a security within 120 days of the filing of a 
declaration concerning such issue, sale or 
guarantee; and 

(6) the Commission shall promulgate regula-
tions with respect to the actions which would 
be considered, for purposes of this subsection, 
to have a substantial adverse impact on the fi-
nancial integrity of the registered holding 
company system; such regulations shall en-
sure that the action has no adverse impact on 
any utility subsidiary or its customers, or on 
the ability of State commissions to protect 
such subsidiary or customers, and shall take 
into account the amount and type of capital 
invested in exempt wholesale generators, the 
ratio of such capital to the total capital in-
vested in utility operations, the availability of 
books and records, and the financial and oper-
ating experience of the registered holding 

company and the exempt wholesale generator; 
the Commission shall promulgate such regula-
tions within 6 months after October 24, 1992; 
after such 6-month period the Commission 
shall not approve any actions under paragraph 
(3), (4) or (5) except in accordance with such is-
sued regulations. 

(i) Application of chapter to other eligible facili-
ties 

In the case of any person engaged directly and 
exclusively in the business of owning or operat-
ing (or both owning and operating) all or part of 
one or more eligible facilities, an advisory letter 
issued by the Commission staff under this chap-
ter after October 24, 1992, or an order issued by 
the Commission under this chapter after Octo-
ber 24, 1992, shall not be required for the pur-
pose, or have the effect, of exempting such per-
son from treatment as an electric utility com-
pany under section 79b(a)(3) of this title or ex-
empting such person from any provision of this 
chapter. 

(j) Ownership of exempt wholesale generators 
and qualifying facilities 

The ownership by a person of one or more ex-
empt wholesale generators shall not result in 
such person being considered as being primarily 
engaged in the generation or sale of electric 
power within the meaning of sections 
796(17)(C)(ii) and 796(18)(B)(ii) of title 16. 

(k) Protection against abusive affiliate trans-
actions 

(1) Prohibition 

After October 24, 1992, an electric utility 
company may not enter into a contract to pur-
chase electric energy at wholesale from an ex-
empt wholesale generator if the exempt whole-
sale generator is an affiliate or associate com-
pany of the electric utility company. 

(2) State authority to exempt from prohibition 

Notwithstanding paragraph (1), an electric 
utility company may enter into a contract to 
purchase electric energy at wholesale from an 
exempt wholesale generator that is an affiliate 
or associate company of the electric utility 
company— 

(A) if every State commission having ju-
risdiction over the retail rates of such elec-
tric utility company makes each of the fol-
lowing specific determinations in advance of 
the electric utility company entering into 
such contract: 

(i) A determination that such commis-
sion has sufficient regulatory authority, 
resources and access to books and records 
of the electric utility company and any 
relevant associate, affiliate or subsidiary 
company to exercise its duties under this 
subparagraph. 

(ii) A determination that the trans-
action— 

(I) will benefit consumers, 
(II) does not violate any State law (in-

cluding where applicable, least cost plan-
ning), 

(III) would not provide the exempt 
wholesale generator any unfair competi-
tive advantage by virtue of its affiliation 
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or association with the electric utility 
company, and 

(IV) is in the public interest; or 

(B) if such electric utility company is not 
subject to State commission retail rate reg-
ulation and the purchased electric energy: 

(i) would not be resold to any affiliate or 
associate company, or 

(ii) the purchased electric energy would 
be resold to an affiliate or associate com-
pany and every State commission having 
jurisdiction over the retail rates of such 
affiliate or associate company makes each 
of the determinations provided under sub-
paragraph (A), including the determina-
tion concerning a State commission’s du-
ties. 

(l) Reciprocal arrangements prohibited 

Reciprocal arrangements among companies 
that are not affiliates or associate companies of 
each other that are entered into in order to 
avoid the provisions of this section are prohib-
ited. 

(Aug. 26, 1935, ch. 687, title I, § 32, as added Pub. 
L. 102–486, title VII, § 711, Oct. 24, 1992, 106 Stat. 
2905.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (c)(B) and (e) to 

(i), was in the original ‘‘this Act’’ and was translated as 

reading ‘‘this title’’, meaning title I of act Aug. 26, 1935, 

ch. 687, known as the Public Utility Holding Company 

Act of 1935, to reflect the probable intent of Congress. 

PRIOR PROVISIONS 

A prior section 32 of act Aug. 26, 1935, ch. 687, was re-

numbered section 35 and is classified to section 79z–6 of 

this title. 

STATE AUTHORITIES; CONSTRUCTION 

Nothing in this section to be construed as affecting 

or intending to affect, or in any way to interfere with, 

authority of any State or local government relating to 

environmental protection or siting of facilities, see sec-

tion 731 of Pub. L. 102–486, set out as a note under sec-

tion 79 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 16 sections 796, 2621. 

§ 79z–5b. Treatment of foreign utilities 

(a) Exemptions for foreign utility companies 

(1) In general 

A foreign utility company shall be exempt 
from all of the provisions of this chapter, ex-
cept as otherwise provided under this section, 
and shall not, for any purpose under this chap-
ter, be deemed to be a public utility company 
under section 79b(a)(5) of this title, notwith-
standing that the foreign utility company may 
be a subsidiary company, an affiliate, or an as-
sociate company of a holding company or of a 
public utility company. 

(2) State commission certification 

Section 1 (a)(1) shall not apply or be effective 
unless every State commission having juris-
diction over the retail electric or gas rates of 

a public utility company that is an associate 
company or an affiliate of a company other-
wise exempted under section 1 (a)(1) (other 
than a public utility company that is an asso-
ciate company or an affiliate of a registered 
holding company) has certified to the Commis-
sion that it has the authority and resources to 
protect ratepayers subject to its jurisdiction 
and that it intends to exercise its authority. 
Such certification, upon the filing of a notice 
by such State commission, may be revised or 
withdrawn by the State commission prospec-
tively as to any future acquisition. The re-
quirement of State certification shall be 
deemed satisfied if the relevant State commis-
sion had, prior to October 24, 1992, on the basis 
of prescribed conditions of general applicabil-
ity, determined that ratepayers of a public 
utility company are adequately insulated from 
the effects of diversification and the diver-
sification would not impair the ability of the 
State commission to regulate effectively the 
operations of such company. 

(3) ‘‘Foreign utility company’’ defined 

For purposes of this section, the term ‘‘for-
eign utility company’’ means any company 
that— 

(A) owns or operates facilities that are not 
located in any State and that are used for 
the generation, transmission, or distribution 
of electric energy for sale or the distribution 
at retail of natural or manufactured gas for 
heat, light, or power, if such company— 

(i) derives no part of its income, directly 
or indirectly, from the generation, trans-
mission, or distribution of electric energy 
for sale or the distribution at retail of nat-
ural or manufactured gas for heat, light, 
or power, within the United States; and 

(ii) neither the company nor any of its 
subsidiary companies is a public utility 
company operating in the United States; 
and 

(B) provides notice to the Commission, in 
such form as the Commission may prescribe, 
that such company is a foreign utility com-
pany. 

(b) Ownership of foreign utility companies by ex-
empt holding companies 

Notwithstanding any provision of this chapter 
except as provided under this section, a holding 
company that is exempt under section 79c of 
this title shall be permitted without condition 
or limitation under the 2 chapter to acquire and 
maintain an interest in the business of one or 
more foreign utility companies. 

(c) Registered holding companies 

(1) Ownership of foreign utility companies by 
registered holding companies 

Notwithstanding any provision of this chap-
ter except as otherwise provided under this 
section, a registered holding company shall be 
permitted as of October 24, 1992 (without the 
need to apply for, or receive approval from the 
Commission) to acquire and hold the securi-
ties or an interest in the business, of one or 
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more foreign utility companies. The Commis-
sion shall promulgate rules or regulations re-
garding registered holding companies’ acquisi-
tion of interests in foreign utility companies 
which shall provide for the protection of the 
customers of a public utility company which 
is an associate company of a foreign utility 
company and the maintenance of the financial 
integrity of the registered holding company 
system. 

(2) Issuance of securities 

The issuance of securities by a registered 
holding company for purposes of financing the 
acquisition of a foreign utility company, the 
guarantee of securities of a foreign utility 
company by a registered holding company, the 
entering into service, sales, or construction 
contracts, and the creation or maintenance of 
any other relationship between a foreign util-
ity company and a registered holding com-
pany, its affiliates and associate companies, 
shall remain subject to the jurisdiction of the 
Commission under this chapter (unless other-
wise exempted under this chapter, in the case 
of a transaction with an affiliate or associate 
company located outside of the United 
States). Any State commission with jurisdic-
tion over the retail rates of a public utility 
company which is part of a registered holding 
company system may make such recommenda-
tions to the Commission regarding the reg-
istered holding company’s relationship to a 
foreign utility company, and the Commission 
shall reasonably and fully consider such State 
recommendation. 

(3) Construction 

Any interest in the business of 1 or more for-
eign utility companies, or 1 or more compa-
nies organized exclusively to own, directly or 
indirectly, the securities or other interest in a 
foreign utility company, shall for all purposes 
of this chapter, be considered to be— 

(A) consistent with the operation of a sin-
gle integrated public utility system, within 
the meaning of section 79k of this title; and 

(B) reasonably incidental, or economically 
necessary or appropriate, to the operations 
of an integrated public utility system, with-
in the meaning of section 79k of this title. 

(d) Effect on existing law; no State preemption 

Nothing in this section shall— 
(1) preclude any person from qualifying for 

or maintaining any exemption otherwise pro-
vided for under this chapter or the rules, regu-
lations, or orders promulgated or issued under 
this chapter; or 

(2) be deemed or construed to limit the au-
thority of any State (including any State reg-
ulatory authority) with respect to— 

(A) any public utility company or holding 
company subject to such State’s jurisdic-
tion; or 

(B) any transaction between any foreign 
utility company (or any affiliate or associ-
ate company thereof) and any public utility 
company or holding company subject to 
such State’s jurisdiction. 

(e) Reporting requirements 

(1) Filing of reports 

A public utility company that is an associ-
ate company of a foreign utility company 
shall file with the Commission such reports 
(with respect to such foreign utility company) 
as the Commission may by rules, regulations, 
or order prescribe as necessary or appropriate 
in the public interest or for the protection of 
investors or consumers. 

(2) Notice of acquisitions 

Not later than 30 days after the consumma-
tion of the acquisition of an interest in a for-
eign utility company by an associate company 
of a public utility company that is subject to 
the jurisdiction of a State commission with 
respect to its retail electric or gas rates or by 
such public utility company, such associate 
company or such public utility company, shall 
provide notice of such acquisition to every 
State commission having jurisdiction over the 
retail electric or gas rates of such public util-
ity company, in such form as may be pre-
scribed by the State commission. 

(f) Prohibition on assumption of liabilities 

(1) In general 

No public utility company that is subject to 
the jurisdiction of a State commission with 
respect to its retail electric or gas rates shall 
issue any security for the purpose of financing 
the acquisition, or for the purposes of financ-
ing the ownership or operation, of a foreign 
utility company, nor shall any such public 
utility company assume any obligation or li-
ability as guarantor, endorser, surety, or 
otherwise in respect of any security of a for-
eign utility company. 

(2) Exception for holding companies which are 
predominantly public utility companies 

Subsection (f)(1) of this section shall not 
apply if: 

(A) the public utility company that is sub-
ject to the jurisdiction of a State commis-
sion with respect to its retail electric or gas 
rates is a holding company and is not an af-
filiate under section 79b(a)(11)(B) of this title 
of another holding company or is not subject 
to regulation as a holding company and has 
no affiliate as defined in section 79b(a)(11)(A) 
of this title that is a public utility company 
subject to the jurisdiction of a State com-
mission with respect to its retail electric or 
gas rates; and 

(B) each State commission having jurisdic-
tion with respect to the retail electric and 
gas rates of such public utility company ex-
pressly permits such public utility to engage 
in a transaction otherwise prohibited under 
section 3 (f)(1); and 

(C) the transaction (aggregated with all 
other then-outstanding transactions ex-
empted under this subsection) does not ex-
ceed 5 per centum of the then-outstanding 
total capitalization of the public utility. 
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(g) Prohibition on pledging or encumbering util-
ity assets 

No public utility company that is subject to 
the jurisdiction of a State commission with re-
spect to its retail electric or gas rates shall 
pledge or encumber any utility assets or utility 
assets of any subsidiary thereof for the benefit 
of an associate foreign utility company. 

(Aug. 26, 1935, ch. 687, title I, § 33, as added Pub. 
L. 102–486, title VII, § 715, Oct. 24, 1992, 106 Stat. 
2912.) 

REFERENCES IN TEXT 

This chapter and the chapter, referred to in subsecs. 

(a)(1), (b), (c), and (d)(1), was in the original ‘‘this Act’’ 

and ‘‘the Act’’, respectively, and was translated as 

reading ‘‘this title’’, meaning title I of act Aug. 26, 1935, 

ch. 687, known as the Public Utility Holding Company 

Act of 1935, to reflect the probable intent of Congress. 

PRIOR PROVISIONS 

A prior section 33 of act Aug. 26, 1935, ch. 687, was re-

numbered section 36 and is classified to section 79 of 

this title. 

STATE AUTHORITIES; CONSTRUCTION 

Nothing in this section to be construed as affecting 

or intending to affect, or in any way to interfere with, 

authority of any State or local government relating to 

environmental protection or siting of facilities, see sec-

tion 731 of Pub. L. 102–486, set out as a note under sec-

tion 79 of this title. 

§ 79z–5c. Exempt telecommunications companies 

(a) Definitions 

For purposes of this section— 

(1) Exempt telecommunications company 

The term ‘‘exempt telecommunications com-
pany’’ means any person determined by the 
Federal Communications Commission to be 
engaged directly or indirectly, wherever lo-
cated, through one or more affiliates (as de-
fined in section 79b(a)(11)(B) of this title), and 
exclusively in the business of providing— 

(A) telecommunications services; 
(B) information services; 
(C) other services or products subject to 

the jurisdiction of the Federal Communica-
tions Commission; or 

(D) products or services that are related or 
incidental to the provision of a product or 
service described in subparagraph (A), (B), or 
(C). 

No person shall be deemed to be an exempt 
telecommunications company under this sec-
tion unless such person has applied to the Fed-
eral Communications Commission for a deter-
mination under this paragraph. A person ap-
plying in good faith for such a determination 
shall be deemed an exempt telecommunica-
tions company under this section, with all of 
the exemptions provided by this section, until 
the Federal Communications Commission 
makes such determination. The Federal Com-
munications Commission shall make such de-
termination within 60 days of its receipt of 
any such application filed after February 8, 
1996, and shall notify the Commission when-
ever a determination is made under this para-
graph that any person is an exempt tele-

communications company. Not later than 12 
months after February 8, 1996, the Federal 
Communications Commission shall promul-
gate rules implementing the provisions of this 
paragraph which shall be applicable to appli-
cations filed under this paragraph after the ef-
fective date of such rules. 

(2) Other terms 

For purposes of this section, the terms ‘‘tele-
communications services’’ and ‘‘information 
services’’ shall have the same meanings as 
provided in the Communications Act of 1934 
[47 U.S.C. 151 et seq.]. 

(b) State consent for sale of existing rate-based 
facilities 

If a rate or charge for the sale of electric en-
ergy or natural gas (other than any portion of a 
rate or charge which represents recovery of the 
cost of a wholesale rate or charge) for, or in con-
nection with, assets of a public utility company 
that is an associate company or affiliate of a 
registered holding company was in effect under 
the laws of any State as of December 19, 1995, 
the public utility company owning such assets 
may not sell such assets to an exempt tele-
communications company that is an associate 
company or affiliate unless State commissions 
having jurisdiction over such public utility com-
pany approve such sale. Nothing in this sub-
section shall preempt the otherwise applicable 
authority of any State to approve or disapprove 
the sale of such assets. The approval of the Com-
mission under this chapter shall not be required 
for the sale of assets as provided in this sub-
section. 

(c) Ownership of ETCS by exempt holding com-
panies 

Notwithstanding any provision of this chapter, 
a holding company that is exempt under section 
79c of this title shall be permitted, without con-
dition or limitation under this chapter, to ac-
quire and maintain an interest in the business of 
one or more exempt telecommunications compa-
nies. 

(d) Ownership of ETCS by registered holding 
companies 

Notwithstanding any provision of this chapter, 
a registered holding company shall be permitted 
(without the need to apply for, or receive, ap-
proval from the Commission, and otherwise 
without condition under this chapter) to acquire 
and hold the securities, or an interest in the 
business, of one or more exempt telecommunica-
tions companies. 

(e) Financing and other relationships between 
ETCS and registered holding companies 

The relationship between an exempt tele-
communications company and a registered hold-
ing company, its affiliates and associate compa-
nies, shall remain subject to the jurisdiction of 
the Commission under this chapter: Provided, 
That— 

(1) section 79k of this title shall not prohibit 
the ownership of an interest in the business of 
one or more exempt telecommunications com-
panies by a registered holding company (re-
gardless of activities engaged in or where fa-
cilities owned or operated by such exempt 
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telecommunications companies are located), 
and such ownership by a registered holding 
company shall be deemed consistent with the 
operation of an integrated public utility sys-
tem; 

(2) the ownership of an interest in the busi-
ness of one or more exempt telecommunica-
tions companies by a registered holding com-
pany (regardless of activities engaged in or 
where facilities owned or operated by such ex-
empt telecommunications companies are lo-
cated) shall be considered as reasonably inci-
dental, or economically necessary or appro-
priate, to the operations of an integrated pub-
lic utility system; 

(3) the Commission shall have no jurisdic-
tion under this chapter over, and there shall 
be no restriction or approval required under 
this chapter with respect to (A) the issue or 
sale of a security by a registered holding com-
pany for purposes of financing the acquisition 
of an exempt telecommunications company, or 
(B) the guarantee of a security of an exempt 
telecommunications company by a registered 
holding company; and 

(4) except for costs that should be fairly and 
equitably allocated among companies that are 
associate companies of a registered holding 
company, the Commission shall have no juris-
diction under this chapter over the sales, serv-
ice, and construction contracts between an ex-
empt telecommunications company and a reg-
istered holding company, its affiliates and as-
sociate companies. 

(f) Reporting obligations concerning investments 
and activities of registered public-utility 
holding company systems 

(1) Obligations to report information 

Any registered holding company or subsidi-
ary thereof that acquires or holds the securi-
ties, or an interest in the business, of an ex-
empt telecommunications company shall file 
with the Commission such information as the 
Commission, by rule, may prescribe concern-
ing— 

(A) investments and activities by the reg-
istered holding company, or any subsidiary 
thereof, with respect to exempt tele-
communications companies, and 

(B) any activities of an exempt tele-
communications company within the hold-
ing company system, 

that are reasonably likely to have a material 
impact on the financial or operational condi-
tion of the holding company system. 

(2) Authority to require additional information 

If, based on reports provided to the Commis-
sion pursuant to paragraph (1) of this sub-
section or other available information, the 
Commission reasonably concludes that it has 
concerns regarding the financial or oper-
ational condition of any registered holding 
company or any subsidiary thereof (including 
an exempt telecommunications company), the 
Commission may require such registered hold-
ing company to make additional reports and 
provide additional information. 

(3) Authority to limit disclosure of information 

Notwithstanding any other provision of law, 
the Commission shall not be compelled to dis-

close any information required to be reported 
under this subsection. Nothing in this sub-
section shall authorize the Commission to 
withhold the information from Congress, or 
prevent the Commission from complying with 
a request for information from any other Fed-
eral or State department or agency requesting 
the information for purposes within the scope 
of its jurisdiction. For purposes of section 552 
of title 5, this subsection shall be considered a 
statute described in subsection (b)(3)(B) of 
such section 552. 

(g) Assumption of liabilities 

Any public utility company that is an associ-
ate company, or an affiliate, of a registered 
holding company and that is subject to the ju-
risdiction of a State commission with respect to 
its retail electric or gas rates shall not issue any 
security for the purpose of financing the acquisi-
tion, ownership, or operation of an exempt tele-
communications company. Any public utility 
company that is an associate company, or an af-
filiate, of a registered holding company and that 
is subject to the jurisdiction of a State commis-
sion with respect to its retail electric or gas 
rates shall not assume any obligation or liabil-
ity as guarantor, endorser, surety, or otherwise 
by the public utility company in respect of any 
security of an exempt telecommunications com-
pany. 

(h) Pledging or mortgaging of assets 

Any public utility company that is an associ-
ate company, or affiliate, of a registered holding 
company and that is subject to the jurisdiction 
of a State commission with respect to its retail 
electric or gas rates shall not pledge, mortgage, 
or otherwise use as collateral any assets of the 
public utility company or assets of any subsidi-
ary company thereof for the benefit of an ex-
empt telecommunications company. 

(i) Protection against abusive affiliate trans-
actions 

A public utility company may enter into a 
contract to purchase services or products de-
scribed in subsection (a)(1) of this section from 
an exempt telecommunications company that is 
an affiliate or associate company of the public 
utility company only if— 

(1) every State commission having jurisdic-
tion over the retail rates of such public utility 
company approves such contract; or 

(2) such public utility company is not sub-
ject to State commission retail rate regula-
tion and the purchased services or products— 

(A) would not be resold to any affiliate or 
associate company; or 

(B) would be resold to an affiliate or asso-
ciate company and every State commission 
having jurisdiction over the retail rates of 
such affiliate or associate company makes 
the determination required by subparagraph 
(A). 

The requirements of this subsection shall not 
apply in any case in which the State or the 
State commission concerned publishes a notice 
that the State or State commission waives its 
authority under this subsection. 

(j) Nonpreemption of rate authority 

Nothing in this chapter shall preclude the 
Federal Energy Regulatory Commission or a 
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State commission from exercising its jurisdic-
tion under otherwise applicable law to deter-
mine whether a public utility company may re-
cover in rates the costs of products or services 
purchased from or sold to an associate company 
or affiliate that is an exempt telecommunica-
tions company, regardless of whether such costs 
are incurred through the direct or indirect pur-
chase or sale of products or services from such 
associate company or affiliate. 

(k) Reciprocal arrangements prohibited 

Reciprocal arrangements among companies 
that are not affiliates or associate companies of 
each other that are entered into in order to 
avoid the provisions of this section are prohib-
ited. 

(l) Books and records 

(1) Upon written order of a State commission, 
a State commission may examine the books, ac-
counts, memoranda, contracts, and records of— 

(A) a public utility company subject to its 
regulatory authority under State law; 

(B) any exempt telecommunications com-
pany selling products or services to such pub-
lic utility company or to an associate com-
pany of such public utility company; and 

(C) any associate company or affiliate of an 
exempt telecommunications company which 
sells products or services to a public utility 
company referred to in subparagraph (A), 

wherever located, if such examination is re-
quired for the effective discharge of the State 
commission’s regulatory responsibilities affect-
ing the provision of electric or gas service in 
connection with the activities of such exempt 
telecommunications company. 

(2) Where a State commission issues an order 
pursuant to paragraph (1), the State commission 
shall not publicly disclose trade secrets or sen-
sitive commercial information. 

(3) Any United States district court located in 
the State in which the State commission re-
ferred to in paragraph (1) is located shall have 
jurisdiction to enforce compliance with this sub-
section. 

(4) Nothing in this section shall— 
(A) preempt applicable State law concerning 

the provision of records and other informa-
tion; or 

(B) in any way limit rights to obtain records 
and other information under Federal law, con-
tracts, or otherwise. 

(m) Independent audit authority for State com-
missions 

(1) State may order audit 

Any State commission with jurisdiction 
over a public utility company that— 

(A) is an associate company of a registered 
holding company; and 

(B) transacts business, directly or indi-
rectly, with a subsidiary company, an affili-
ate or an associate company that is an ex-
empt telecommunications company, 

may order an independent audit to be per-
formed, no more frequently than on an annual 
basis, of all matters deemed relevant by the 
selected auditor that reasonably relate to re-
tail rates: Provided, That such matters relate, 

directly or indirectly, to transactions or 
transfers between the public utility company 
subject to its jurisdiction and such exempt 
telecommunications company. 

(2) Selection of firm to conduct audit 

(A) If a State commission orders an audit in 
accordance with paragraph (1), the public util-
ity company and the State commission shall 
jointly select, within 60 days, a firm to per-
form the audit. The firm selected to perform 
the audit shall possess demonstrated qualifica-
tions relating to— 

(i) competency, including adequate tech-
nical training and professional proficiency 
in each discipline necessary to carry out the 
audit; and 

(ii) independence and objectivity, includ-
ing that the firm be free from personal or ex-
ternal impairments to independence, and 
should assume an independent position with 
the State commission and auditee, making 
certain that the audit is based upon an im-
partial consideration of all pertinent facts 
and responsible opinions. 

(B) The public utility company and the ex-
empt telecommunications company shall co-
operate fully with all reasonable requests nec-
essary to perform the audit and the public 
utility company shall bear all costs of having 
the audit performed. 

(3) Availability of auditor’s report 

The auditor’s report shall be provided to the 
State commission not later than 6 months 
after the selection of the auditor, and provided 
to the public utility company not later than 60 
days thereafter. 

(n) Applicability of telecommunications regula-
tion 

Nothing in this section shall affect the author-
ity of the Federal Communications Commission 
under the Communications Act of 1934 [47 U.S.C. 
151 et seq.], or the authority of State commis-
sions under State laws concerning the provision 
of telecommunications services, to regulate the 
activities of an exempt telecommunications 
company. 

(Aug. 26, 1935, ch. 687, title I, § 34, as added Pub. 
L. 104–104, title I, § 103, Feb. 8, 1996, 110 Stat. 81.) 

REFERENCES IN TEXT 

The Communications Act of 1934, referred to in sub-

secs. (a)(2) and (n), is act June 19, 1934, ch. 652, 48 Stat. 

1064, as amended, which is classified principally to 

chapter 5 (§ 151 et seq.) of Title 47, Telegraphs, Tele-

phones, and Radiotelegraphs. For complete classifica-

tion of this Act to the Code, see section 609 of Title 47 

and Tables. 
This chapter, referred to in subsecs. (b) to (e) and (j), 

was in the original ‘‘this Act’’, and was translated as 

reading ‘‘this title’’, meaning title I of act Aug. 26, 1935, 

ch. 687, known as the Public Utility Holding Company 

Act of 1935, to reflect the probable intent of Congress. 

PRIOR PROVISIONS 

A prior section 34 of act Aug. 26, 1935, ch. 687, was re-

numbered section 35 and is classified to section 79z–6 of 

this title. 

§ 79z–6. Separability clause 

If any provision of this chapter or the applica-
tion of such provision to any person or circum-
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stances shall be held invalid, the remainder of 
the chapter and the application of such provi-
sion to persons or circumstances other than 
those as to which it is held invalid shall not be 
affected thereby. 

(Aug. 26, 1935, ch. 687, title I, § 35, formerly § 32, 
49 Stat. 837; renumbered § 34, Pub. L. 102–486, 
title VII, § 711, Oct. 24, 1992, 106 Stat. 2905; re-
numbered § 35, Pub. L. 104–104, title I, § 103, Feb. 
8, 1996, 110 Stat. 81.) 

PRIOR PROVISIONS 

A prior section 35 of act Aug. 26, 1935, ch. 687, was re-

numbered section 36 and is classified to section 79 of 

this title. 

CHAPTER 2D—INVESTMENT COMPANIES 
AND ADVISERS 

SUBCHAPTER I—INVESTMENT COMPANIES 

Sec. 

80a–1. Findings and declaration of policy. 
(a) Findings. 
(b) Policy. 

80a–2. Definitions; applicability; rulemaking consid-

erations. 
(a) Definitions. 
(b) Applicability to government. 
(c) Consideration of promotion of effi-

ciency, competition, and capital 

formation. 
80a–3. Definitions of investment company. 

(a) Definitions. 
(b) Exemption from provisions. 
(c) Further exemptions. 

80a–3a. Protection of philanthropy under State law. 
(a) Registration requirements. 
(b) Treatment of charitable organiza-

tions. 
(c) State action. 
(d) Definitions. 

80a–4. Classification of investment companies. 
80a–5. Subclassification of management companies. 

(a) Open-end and closed-end companies. 
(b) Diversified and non-diversified com-

panies. 
(c) Loss of status as diversified company. 

80a–6. Exemptions. 
(a) Exemption of specified investment 

companies. 
(b) Exemption of employees’ security 

company upon application; matters 

considered. 
(c) Exemption of persons, securities or 

any class or classes of persons as 

necessary and appropriate in public 

interest. 
(d) Exemption of closed-end investment 

companies. 
(e) Application of certain specified provi-

sions of subchapter to otherwise ex-

empt companies. 
(f) Exemption of closed-end company 

treated as business development 

company. 
80a–7. Transactions by unregistered investment 

companies. 
(a) Prohibition of transactions in inter-

state commerce by companies. 
(b) Prohibition of transactions in inter-

state commerce by depositors or 

trustees of companies. 
(c) Prohibition of transactions in inter-

state commerce by promoters of 

proposed investment companies. 
(d) Prohibition of transactions in inter-

state commerce by companies not 

organized under laws of the United 

States or a State; exceptions. 

Sec. 

(e) Disclosure by exempt charitable orga-

nizations. 
80a–8. Registration of investment companies. 

(a) Notification of registration; effective 

date of registration. 
(b) Registration statement; contents. 
(c) Alternative information. 
(d) Registration of unit investment 

trusts. 
(e) Failure to file registration statement 

or omissions of material fact. 
(f) Cessation of existence as investment 

company. 
80a–9. Ineligibility of certain affiliated persons and 

underwriters. 
(a) Persons deemed ineligible for service 

with investment companies, etc.; 

investment adviser. 
(b) Certain persons serving investment 

companies; administrative action of 

Commission. 
(c) Application of ineligible person for 

exemption. 
(d) Money penalties in administrative 

proceedings. 
(e) Authority to enter order requiring ac-

counting and disgorgement. 
(f) Cease-and-desist proceedings. 
(g) Corporate or other trustees perform-

ing functions of investment advi-

sors. 
80a–10. Affiliations or interest of directors, officers, 

and employees. 
(a) Interested persons of company who 

may serve on board of directors. 
(b) Employment and use of directors, of-

ficers, etc., as regular broker, prin-

cipal underwriter, or investment 

banker. 
(c) Officers, directors, or employees of 

one bank or bank holding company 

as majority of board of directors of 

company; exceptions. 
(d) Exception to limitation of number of 

interested persons who may serve 

on board of directors. 
(e) Death, disqualification, or resigna-

tion of directors as suspension of 

limitation provisions. 
(f) Officer, director, etc., of company act-

ing as principal underwriter of secu-

rity acquired by company. 
(g) Advisory boards; restrictions on 

membership. 
(h) Application of section to unincor-

porated registered management 

companies. 
80a–11. Offers to exchange securities. 

(a) Approval by Commission for ex-

changes of securities on basis other 

than relative net asset value. 
(b) Application of section to offers pursu-

ant to plan of reorganization. 
(c) Application of section to specific ex-

change offers. 
80a–12. Functions and activities of investment com-

panies. 
(a) Purchase of securities on margin; 

joint trading accounts; short sales 

of securities; exceptions. 
(b) Distribution by investment company 

of securities of which it is issuer. 
(c) Limitations on commitments as un-

derwriter. 
(d) Limitations on acquisition by invest-

ment companies of securities of 

other specific businesses. 
(e) Acquisition of securities issued by 

corporations in business of under-

writing, furnishing capital to indus-

try, etc. 
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Sec. 

(f) Organization and ownership by one 

registered face-amount certificate 

company of all or part of capital 

stock of not more than two other 

face-amount certificate companies; 

limitations. 
(g) Exceptions to limitation on owner-

ship by investment company of se-

curities of insurance company. 
80a–13. Changes in investment policy. 
80a–14. Size of investment companies. 

(a) Public offerings. 

(b) Study on effects of size. 

80a–15. Contracts of advisers and underwriters. 

(a) Written contract to serve or act as in-

vestment adviser; contents. 

(b) Written contract with company for 

sale by principal underwriter of se-

curity of which company is issuer; 

contents. 

(c) Approval of contract to undertake 

service as investment adviser or 

principal underwriter by majority 

of noninterested directors. 

(d) Equivalent of vote of majority of out-

standing voting securities in case of 

common-law trust. 

(e) Exemption of advisory boards or 

members from provisions of this 

section. 

(f) Receipt of benefits by investment ad-

viser from sale of securities or other 

interest in such investment adviser 

resulting in assignment of invest-

ment advisory contract. 

80a–16. Board of directors. 

(a) Election of directors. 

(b) Term vacancies. 

(c) Trustees of common-law trusts. 

80a–17. Transactions of certain affiliated persons and 

underwriters. 

(a) Prohibited transactions. 

(b) Application for exemption of proposed 

transaction from certain restric-

tions. 

(c) Sale or purchase of merchandise from 

any company or furnishing of serv-

ices incident to lessor-lessee rela-

tionship. 

(d) Joint or joint and several participa-

tion with company in transactions. 

(e) Acceptance of compensation, commis-

sions, fees, etc. 

(f) Custody of securities. 

(g) Bonding of officers and employees 

having access to securities or funds. 

(h) Provisions in charter, by-laws, etc., 

protecting against liability for will-

ful misfeasance, etc. 

(i) Provisions in contracts protecting 

against willful misfeasance, etc. 

(j) Rules and regulations prohibiting 

fraudulent, deceptive or manipula-

tive courses of conduct. 

80a–18. Capital structure of investment companies. 

(a) Qualifications on issuance of senior 

securities. 

(b) Asset coverage in respect of senior se-

curities. 

(c) Prohibitions relating to issuance of 

senior securities. 

(d) Warrants and rights to subscription. 

(e) Application of section to specific sen-

ior securities. 

(f) Senior securities securing loans from 

bank; securities not included in 

‘‘senior security’’. 

(g) ‘‘Senior security’’ defined. 

(h) ‘‘Asset coverage’’ defined. 

Sec. 

(i) Future issuance of stock as voting 

stock; exceptions. 
(j) Securities issued by registered face- 

amount certificate company. 
(k) Application of section to companies 

operating under Small Business In-

vestment Act provisions. 
80a–19. Payments or distributions. 

(a) Dividends; restriction; exception. 
(b) Long-term capital gains; limitation. 

80a–20. Proxies; voting trusts; circular ownership. 
(a) Prohibition on use of means of inter-

state commerce for solicitation of 

proxies. 
(b) Prohibition on use of means of inter-

state commerce for sale of voting- 

trust certificates. 
(c) Prohibition on purchase of securities 

knowingly resulting in cross-owner-

ship or circular ownership. 
(d) Duty to eliminate existing cross-own-

ership or circular ownership. 
80a–21. Loans by management companies. 
80a–22. Distribution, redemption, and repurchase of 

securities; regulations by securities asso-

ciations. 
(a) Rules relating to minimum and maxi-

mum prices for purchase and sale of 

securities from investment com-

pany; time for resale and redemp-

tion. 
(b) Rules relating to purchase of securi-

ties by members from issuer invest-

ment company. 
(c) Conflicting rules of Commission and 

associations. 
(d) Sale of securities except to or 

through principal underwriter; price 

of securities. 
(e) Suspension of right of redemption or 

postponement of date of payment. 
(f) Restrictions on transferability or ne-

gotiability of securities. 
(g) Issuance of securities for services or 

property other than cash. 
80a–23. Closed-end companies. 

(a) Issuance of securities. 
(b) Sale of common stock at price below 

current net asset value. 
(c) Purchase of securities of which it is 

issuer; exceptions. 
80a–24. Registration of securities under Securities 

Act of 1933. 
(a) Registration statement; contents. 
(b) Filing of three copies of advertise-

ment, pamphlet, etc. in connection 

with public offering; time of filing. 
(c) Additional requirement for prospec-

tuses relating to periodic payment 

plan certificates or face-amount 

certificate. 
(d) Application of other provisions to se-

curities of investment companies, 

face-amount certificate companies, 

and open-end companies or unit in-

vestment trust. 
(e) Amendment of registration state-

ments relating to securities issued 

by face-amount certificate compa-

nies, open-end management compa-

nies or unit investment trusts. 
(f) Registration of indefinite amount of 

securities. 
(g) Additional prospectuses. 

80a–25. Reorganization plans; reports by Commission. 
(a) Filing of reorganization plan and 

other information with Commis-

sion. 
(b) Advisory report by Commission at re-

quest of shareholders. 



Page 394 TITLE 15—COMMERCE AND TRADE § 79z–6 

Sec. 

(c) Enjoinder of plan of reorganization. 
(d) Application of section to reorganiza-

tions under title 11. 
80a–26. Unit investment trusts. 

(a) Custody and sale of securities. 
(b) Bank or affiliated person of bank as 

trustee or custodian. 
(c) Substitution of securities. 
(d) Binding contract or agreement em-

bodying applicable provisions 

deemed to qualify non-complying 

instrument by which securities 

were issued. 
(e) Liquidation of unit investment trust. 
(f) Exemption. 

80a–27. Periodic payment plans. 
(a) Sale of certificates; restrictions. 
(b) Exemptions. 
(c) Sale of certificates; requirements. 
(d) Surrender of certificates; regulations. 
(e) Refund privileges; notice; rules. 
(f) Charges, statement; rules; surrender 

of certificates; regulations. 
(g) Governing provisions; election. 
(h) Sale of certificates; restrictions. 
(i) Applicability to registered separate 

account funding variable insurance 

contracts. 
80a–28. Face-amount certificate companies. 

(a) Issuance or sale of certificates. 
(b) Asset requirements prior to sale of 

certificates. 
(c) Certificate reserve requirements. 
(d) Provisions required in certificate. 
(e) Liability of holder to legal action for 

unpaid amount of certificate. 
(f) Optional right to paid up certificate 

in lieu of cash surrender value. 
(g) Application of section to company is-

suing certificates only to holders of 

previously issued certificates. 
(h) Declaration or payment of dividends. 
(i) Application of section to certificates 

issued prior to effective date of sec-

tion. 
80a–29. Reports and financial statements of invest-

ment companies and affiliated persons. 
(a) Annual report by company. 
(b) Semi-annual or quarterly filing of in-

formation; copies of periodic or in-

terim reports sent to security hold-

ers. 
(c) Minimizing reporting burdens. 
(d) Reports under this section in lieu of 

reports under other provisions of 

law. 
(e) Semiannual reports to stockholders. 
(f) Additional information. 
(g) Certificate of independent public ac-

countants. 
(h) Duties and liabilities of affiliated per-

sons. 
(i) Disclosure to church plan partici-

pants. 
(j) Notice to Commission. 

80a–30. Accounts and records. 
(a) Maintenance of records. 
(b) Examinations of records. 
(c) Limitations on disclosure by Commis-

sion. 
(d) Definitions. 
(e) Regulatory authority. 
(f) Exemption authority. 

80a–31. Accountants and auditors. 
(a) Selection of accountant. 
(b) Selection of controller or other prin-

cipal accounting officer. 
(c) Reports of accountants and auditors. 

80a–32. Filing of documents with Commission in civil 

actions. 
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80a–33. Destruction and falsification of reports and 

records. 

(a) Willful destruction. 

(b) Untrue statements or omissions. 

80a–34. Unlawful representations and names. 

(a) Misrepresentation of guarantees. 

(b) Unlawful representation of sponsor-

ship by United States or agency 

thereof. 

(c) Statement of registration under secu-

rities provisions. 

(d) Deceptive or misleading names. 

80a–35. Breach of fiduciary duty. 

(a) Civil actions by Commission; jurisdic-

tion; allegations; injunctive or 

other relief. 

(b) Compensation or payments as basis of 

fiduciary duty; civil actions by 

Commission or security holder; bur-

den of proof; judicial consideration 

of director or shareholder approval; 

persons liable; extent of liability; 

exempted transactions; jurisdiction; 

finding restriction. 

(c) Corporate or other trustees perform-

ing functions of investment advis-

ers. 

80a–36. Larceny and embezzlement. 

80a–37. Rules, regulations, and orders. 

(a) Powers of Commission. 

(b) Filing of information and documents. 

(c) Good faith conformance with rules, 

regulations, and orders. 

80a–38. Procedure for issuance of rules and regula-

tions. 

80a–39. Procedure for issuance of orders. 

(a) Notice and hearing. 

(b) Application verified under oath ad-

missible as evidence. 

(c) Parties. 

80a–40. Hearings by Commission. 

80a–41. Enforcement of subchapter. 

(a) Investigation. 

(b) Administration of oaths and affirma-

tions, subpena of witnesses, etc. 

(c) Jurisdiction of courts of United 

States. 

(d) Action for injunction. 

(e) Money penalties in civil actions. 

80a–42. Court review of orders. 

80a–43. Jurisdiction of offenses and suits. 

80a–44. Disclosure of information filed with Commis-

sion; copies. 

80a–45. Reports by Commission; hiring and leasing 

authority. 

(a) Omitted. 

(b) Hiring and leasing authority. 

80a–46. Validity of contracts. 

(a) Waiver of compliance as void. 

(b) Equitable results; rescission; sever-

ance. 

80a–47. Violation of subchapter. 

(a) Procurement. 

(b) Obstructing compliance. 

80a–48. Penalties. 

80a–49. Construction with other laws. 

80a–50. Separability. 

80a–51. Short title. 

80a–52. Effective date. 

80a–53. Election to be regulated as business develop-

ment company. 

(a) Eligibility. 

(b) Form and manner of notification; ef-

fect. 

(c) Revocation or withdrawal of election. 

80a–54. Acquisition of assets by business development 

companies. 

(a) Permissible assets; percentage. 

(b) Valuation of assets. 
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80a–55. Qualifications of directors. 

(a) Non-interested persons. 

(b) Vacancies; suspension of provisions. 

80a–56. Transactions with certain affiliates. 

(a) Transactions involving controlling or 

closely affiliated persons. 

(b) Controlling or closely affiliated per-

sons. 

(c) Exemption orders. 

(d) Transactions involving noncontrol-

ling shareholders or affiliated per-

sons. 

(e) Noncontrolling shareholders or affili-

ated persons; executive officer. 

(f) Approval of proposed transactions. 

(g) Transactions in the ordinary course 

of business. 

(h) Inquiry procedures. 

(i) Rules and regulations of Commission. 

(j) Warrants, options, and rights to pur-

chase voting securities; loans to fa-

cilitate executive compensation 

plans. 

(k) Restriction on brokerage commis-

sions. 

(l) Persons subject to brokerage commis-

sion restrictions. 

(m) Receipt of fee or salary from trans-

action participant. 

(n) Profit-sharing plans. 

(o) Required majority for approval of 

proposed transactions. 

80a–57. Changes in investment policy. 

80a–58. Incorporation of subchapter provisions. 

80a–59. Functions and activities of business develop-

ment companies. 

80a–60. Capital structure. 

(a) Exceptions for business development 

company. 

(b) Compliance. 

80a–61. Loans. 

80a–62. Distribution and repurchase of securities. 

80a–63. Accounts and records. 

(a) Exception for business development 

company. 

(b) Risk factors statement; availability. 

80a–64. Preventing compliance with subchapter; li-

ability of controlling persons. 

SUBCHAPTER II—INVESTMENT ADVISERS 

80b–1. Findings. 

80b–2. Definitions. 

(a) In general. 

(b) Applicability to Federal or State gov-

ernment, agency, or instrumental-

ity, or to officers, agents, or em-

ployees thereof. 

(c) Consideration of promotion of effi-

ciency, competition, and capital 

formation. 

80b–3. Registration of investment advisers. 

(a) Necessity of registration. 

(b) Investment advisers who need not be 

registered. 

(c) Procedure for registration; filing of 

application; effective date of reg-

istration; amendment of registra-

tion. 

(d) Other acts prohibited by subchapter. 

(e) Censure, denial, or suspension of reg-

istration; notice and hearing. 

(f) Bar or suspension from association 

with investment adviser; notice and 

hearing. 

(g) Registration of successor to business 

of investment adviser. 

(h) Withdrawal of registration. 

(i) Money penalties in administrative 

proceedings. 

Sec. 

(j) Authority to enter order requiring ac-

counting and disgorgement. 

(k) Cease-and-desist proceedings. 

80b–3a. State and Federal responsibilities. 

(a) Advisers subject to State authorities. 

(b) Advisers subject to Commission au-

thority. 

(c) Exemptions. 

(d) Filing depositories. 

(e) State assistance. 

80b–4. Reports by investment advisers. 

80b–4a. Prevention of misuse of nonpublic informa-

tion. 

80b–5. Investment advisory contracts. 

(a) Compensation, assignment, and part-

nership-membership provisions. 

(b) Compensation prohibition inapplica-

ble to certain compensation com-

putations. 

(c) Measurement of changes in compensa-

tion. 

(d) ‘‘Investment advisory contract’’ de-

fined. 

(e) Exempt persons and transactions. 

80b–6. Prohibited transactions by investment advis-

ers. 

80b–6a. Exemptions. 

80b–7. Material misstatements. 

80b–8. General prohibitions. 

(a) Representations of sponsorship by 

United States or agency thereof. 

(b) Statement of registration under Secu-

rities Exchange Act of 1934 provi-

sions. 

(c) Use of name ‘‘investment counsel’’ as 

descriptive of business. 

(d) Use of indirect means to do prohibited 

act. 

80b–9. Enforcement of subchapter. 

(a) Investigation. 

(b) Administration of oaths and affirma-

tions, subpena of witnesses, etc. 

(c) Jurisdiction of courts of United 

States. 

(d) Action for injunction. 

(e) Money penalties in civil actions. 

80b–10. Disclosure of information by Commission. 

(a) Information available to public. 

(b) Disclosure of fact of examination or 

investigation; exceptions. 

(c) Disclosure by investment adviser of 

identity of clients. 

80b–10a. Consultation. 

(a) Examination results and other infor-

mation. 

(b) Effect on other authority. 

(c) Definition. 

80b–11. Rules, regulations, and orders of Commission. 

(a) Power of Commission. 

(b) Effective date of regulations. 

(c) Orders of Commission after notice 

and hearing; type of notice. 

(d) Good faith compliance with rules and 

regulations. 

80b–12. Hearings. 

80b–13. Court review of orders. 

(a) Petition; jurisdiction; findings of 

Commission; additional evidence; fi-

nality. 

(b) Stay of Commission’s order. 

80b–14. Jurisdiction of offenses and suits. 

80b–15. Validity of contracts. 

(a) Waiver of compliance as void. 

(b) Rights affected by invalidity. 

80b–16. Omitted. 

80b–17. Penalties. 

80b–18. Hiring and leasing authority of Commission. 

80b–18a. State regulation of investment advisers. 

(a) Jurisdiction of State regulators. 
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(b) Dual compliance purposes. 

(c) Limitation on capital and bond re-

quirements. 

(d) National de minimis standard. 

80b–19. Separability. 

80b–20. Short title. 

80b–21. Effective date. 

SUBCHAPTER I—INVESTMENT COMPANIES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 77b, 77r, 78c, 

78m, 78n, 78o, 78s, 78u–2, 80b–2, 80b–3, 80b–3a, 80b–5, 687, 

687b, 3904, 6805, 7004 of this title; title 7 sections 1a, 6, 

12a; title 11 section 101; title 12 sections 1464, 1820a, 

1831a, 1843, 1844, 2279aa–12, 3503; title 26 sections 368, 851, 

852, 856, 1246, 4975, 6049; title 29 sections 432, 1001, 1002, 

1101; title 42 section 9675; title 43 section 1625. 

§ 80a–1. Findings and declaration of policy 

(a) Findings 

Upon the basis of facts disclosed by the record 
and reports of the Securities and Exchange Com-
mission made pursuant to section 79z–4 of this 
title, and facts otherwise disclosed and ascer-
tained, it is found that investment companies 
are affected with a national public interest in 
that, among other things— 

(1) the securities issued by such companies, 
which constitute a substantial part of all secu-
rities publicly offered, are distributed, pur-
chased, paid for, exchanged, transferred, re-
deemed, and repurchased by use of the mails 
and means and instrumentalities of interstate 
commerce, and in the case of the numerous 
companies which issue redeemable securities 
this process of distribution and redemption is 
continuous; 

(2) the principal activities of such compa-
nies—investing, reinvesting, and trading in se-
curities—are conducted by use of the mails 
and means and instrumentalities of interstate 
commerce, including the facilities of national 
securities exchanges, and constitute a sub-
stantial part of all transactions effected in the 
securities markets of the Nation; 

(3) such companies customarily invest and 
trade in securities issued by, and may domi-
nate and control or otherwise affect the poli-
cies and management of, companies engaged 
in business in interstate commerce; 

(4) such companies are media for the invest-
ment in the national economy of a substantial 
part of the national savings and may have a 
vital effect upon the flow of such savings into 
the capital markets; and 

(5) the activities of such companies, extend-
ing over many States, their use of the instru-
mentalities of interstate commerce and the 
wide geographic distribution of their security 
holders, make difficult, if not impossible, ef-
fective State regulation of such companies in 
the interest of investors. 

(b) Policy 

Upon the basis of facts disclosed by the record 
and reports of the Securities and Exchange Com-
mission made pursuant to section 79z–4 of this 
title, and facts otherwise disclosed and ascer-
tained, it is declared that the national public in-
terest and the interest of investors are adversely 
affected— 

(1) when investors purchase, pay for, ex-
change, receive dividends upon, vote, refrain 
from voting, sell, or surrender securities is-
sued by investment companies without ade-
quate, accurate, and explicit information, fair-
ly presented, concerning the character of such 
securities and the circumstances, policies, and 
financial responsibility of such companies and 
their management; 

(2) when investment companies are orga-
nized, operated, managed, or their portfolio se-
curities are selected, in the interest of direc-
tors, officers, investment advisers, depositors, 
or other affiliated persons thereof, in the in-
terest of underwriters, brokers, or dealers, in 
the interest of special classes of their security 
holders, or in the interest of other investment 
companies or persons engaged in other lines of 
business, rather than in the interest of all 
classes of such companies’ security holders; 

(3) when investment companies issue securi-
ties containing inequitable or discriminatory 
provisions, or fail to protect the preferences 
and privileges of the holders of their outstand-
ing securities; 

(4) when the control of investment compa-
nies is unduly concentrated through pyra-
miding or inequitable methods of control, or is 
inequitably distributed, or when investment 
companies are managed by irresponsible per-
sons; 

(5) when investment companies, in keeping 
their accounts, in maintaining reserves, and in 
computing their earnings and the asset value 
of their outstanding securities, employ un-
sound or misleading methods, or are not sub-
jected to adequate independent scrutiny; 

(6) when investment companies are reorga-
nized, become inactive, or change the char-
acter of their business, or when the control or 
management thereof is transferred, without 
the consent of their security holders; 

(7) when investment companies by excessive 
borrowing and the issuance of excessive 
amounts of senior securities increase unduly 
the speculative character of their junior secu-
rities; or 

(8) when investment companies operate 
without adequate assets or reserves. 

It is declared that the policy and purposes of 
this subchapter, in accordance with which the 
provisions of this subchapter shall be inter-
preted, are to mitigate and, so far as is feasible, 
to eliminate the conditions enumerated in this 
section which adversely affect the national pub-
lic interest and the interest of investors. 

(Aug. 22, 1940, ch. 686, title I, § 1, 54 Stat. 789.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–35, 

80a–58 of this title. 
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§ 80a–2. Definitions; applicability; rulemaking 
considerations 

(a) Definitions 

When used in this subchapter, unless the con-
text otherwise requires— 

(1) ‘‘Advisory board’’ means a board, whether 
elected or appointed, which is distinct from 
the board of directors or board of trustees, of 
an investment company, and which is com-
posed solely of persons who do not serve such 
company in any other capacity, whether or 
not the functions of such board are such as to 
render its members ‘‘directors’’ within the def-
inition of that term, which board has advisory 
functions as to investments but has no power 
to determine that any security or other in-
vestment shall be purchased or sold by such 
company. 

(2) ‘‘Affiliated company’’ means a company 
which is an affiliated person. 

(3) ‘‘Affiliated person’’ of another person 
means (A) any person directly or indirectly 
owning, controlling, or holding with power to 
vote, 5 per centum or more of the outstanding 
voting securities of such other person; (B) any 
person 5 per centum or more of whose out-
standing voting securities are directly or indi-
rectly owned, controlled, or held with power to 
vote, by such other person; (C) any person di-
rectly or indirectly controlling, controlled by, 
or under common control with, such other per-
son; (D) any officer, director, partner, copart-
ner, or employee of such other person; (E) if 
such other person is an investment company, 
any investment adviser thereof or any member 
of an advisory board thereof; and (F) if such 
other person is an unincorporated investment 
company not having a board of directors, the 
depositor thereof. 

(4) ‘‘Assignment’’ includes any direct or in-
direct transfer or hypothecation of a contract 
or chose in action by the assignor, or of a con-
trolling block of the assignor’s outstanding 
voting securities by a security holder of the 
assignor; but does not include an assignment 
of partnership interests incidental to the 
death or withdrawal of a minority of the mem-
bers of the partnership having only a minority 
interest in the partnership business or to the 
admission to the partnership of one or more 
members who, after such admission, shall be 
only a minority of the members and shall have 
only a minority interest in the business. 

(5) ‘‘Bank’’ means (A) a depository institu-
tion (as defined in section 1813 of title 12) or a 
branch or agency of a foreign bank (as such 
terms are defined in section 3101 of title 12), 
(B) a member bank of the Federal Reserve 
System, (C) any other banking institution or 
trust company, whether incorporated or not, 
doing business under the laws of any State or 
of the United States, a substantial portion of 
the business of which consists of receiving de-
posits or exercising fiduciary powers similar 
to those permitted to national banks under 
the authority of the Comptroller of the Cur-
rency, and which is supervised and examined 
by State or Federal authority having super-
vision over banks, and which is not operated 
for the purpose of evading the provisions of 

this subchapter, and (D) a receiver, conserva-
tor, or other liquidating agent of any institu-
tion or firm included in clauses (A), (B), or (C) 
of this paragraph. 

(6) The term ‘‘broker’’ has the same meaning 
as given in section 3 of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c], except that 
such term does not include any person solely 
by reason of the fact that such person is an 
underwriter for one or more investment com-
panies. 

(7) ‘‘Commission’’ means the Securities and 
Exchange Commission. 

(8) ‘‘Company’’ means a corporation, a part-
nership, an association, a joint-stock com-
pany, a trust, a fund, or any organized group 
of persons whether incorporated or not; or any 
receiver, trustee in a case under title 11 or 
similar official or any liquidating agent for 
any of the foregoing, in his capacity as such. 

(9) ‘‘Control’’ means the power to exercise a 
controlling influence over the management or 
policies of a company, unless such power is 
solely the result of an official position with 
such company. 

Any person who owns beneficially, either di-
rectly or through one or more controlled com-
panies, more than 25 per centum of the voting 
securities of a company shall be presumed to 
control such company. Any person who does 
not so own more than 25 per centum of the 
voting securities of any company shall be pre-
sumed not to control such company. A natural 
person shall be presumed not to be a con-
trolled person within the meaning of this sub-
chapter. Any such presumption may be rebut-
ted by evidence, but except as hereinafter pro-
vided, shall continue until a determination to 
the contrary made by the Commission by 
order either on its own motion or on applica-
tion by an interested person. If an application 
filed hereunder is not granted or denied by the 
Commission within sixty days after filing 
thereof, the determination sought by the ap-
plication shall be deemed to have been tempo-
rarily granted pending final determination of 
the Commission thereon. The Commission, 
upon its own motion or upon application, may 
by order revoke or modify any order issued 
under this paragraph whenever it shall find 
that the determination embraced in such 
original order is no longer consistent with the 
facts. 

(10) ‘‘Convicted’’ includes a verdict, judg-
ment, or plea of guilty, or a finding of guilt on 
a plea of nolo contendere, if such verdict, judg-
ment, plea, or finding has not been reversed, 
set aside, or withdrawn, whether or not sen-
tence has been imposed. 

(11) The term ‘‘dealer’’ has the same mean-
ing as given in the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq.], but does not include 
an insurance company or investment com-
pany. 

(12) ‘‘Director’’ means any director of a cor-
poration or any person performing similar 
functions with respect to any organization, 
whether incorporated or unincorporated, in-
cluding any natural person who is a member of 
a board of trustees of a management company 
created as a common-law trust. 
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(13) ‘‘Employees’ securities company’’ means 
any investment company or similar issuer all 
of the outstanding securities of which (other 
than short-term paper) are beneficially owned 
(A) by the employees or persons on retainer of 
a single employer or of two or more employers 
each of which is an affiliated company of the 
other, (B) by former employees of such em-
ployer or employers, (C) by members of the 
immediate family of such employees, persons 
on retainer, or former employees, (D) by any 
two or more of the foregoing classes of per-
sons, or (E) by such employer or employers to-
gether with any one or more of the foregoing 
classes of persons. 

(14) ‘‘Exchange’’ means any organization, as-
sociation, or group of persons, whether incor-
porated or unincorporated, which constitutes, 
maintains, or provides a market place or fa-
cilities for bringing together purchasers and 
sellers of securities or for otherwise perform-
ing with respect to securities the functions 
commonly performed by a stock exchange as 
that term is generally understood, and in-
cludes the market place and the market facili-
ties maintained by such exchange. 

(15) ‘‘Face-amount certificate’’ means any 
certificate, investment contract, or other se-
curity which represents an obligation on the 
part of its issuer to pay a stated or determina-
ble sum or sums at a fixed or determinable 
date or dates more than twenty-four months 
after the date of issuance, in consideration of 
the payment of periodic installments of a stat-
ed or determinable amount (which security 
shall be known as a face-amount certificate of 
the ‘‘installment type’’); or any security which 
represents a similar obligation on the part of 
a face-amount certificate company, the con-
sideration for which is the payment of a single 
lump sum (which security shall be known as a 
‘‘fully paid’’ face-amount certificate). 

(16) ‘‘Government security’’ means any secu-
rity issued or guaranteed as to principal or in-
terest by the United States, or by a person 
controlled or supervised by and acting as an 
instrumentality of the Government of the 
United States pursuant to authority granted 
by the Congress of the United States; or any 
certificate of deposit for any of the foregoing. 

(17) ‘‘Insurance company’’ means a company 
which is organized as an insurance company, 
whose primary and predominant business ac-
tivity is the writing of insurance or the rein-
suring of risks underwritten by insurance 
companies, and which is subject to supervision 
by the insurance commissioner or a similar of-
ficial or agency of a State; or any receiver or 
similar official or any liquidating agent for 
such a company, in his capacity as such. 

(18) ‘‘Interstate commerce’’ means trade, 
commerce, transportation, or communication 
among the several States, or between any for-
eign country and any State, or between any 
State and any place or ship outside thereof. 

(19) ‘‘Interested person’’ of another person 
means— 

(A) when used with respect to an invest-
ment company— 

(i) any affiliated person of such com-
pany, 

(ii) any member of the immediate family 
of any natural person who is an affiliated 
person of such company, 

(iii) any interested person of any invest-
ment adviser of or principal underwriter 
for such company, 

(iv) any person or partner or employee of 
any person who at any time since the be-
ginning of the last two completed fiscal 
years of such company has acted as legal 
counsel for such company, 

(v) any person or any affiliated person of 
a person (other than a registered invest-
ment company) that, at any time during 
the 6-month period preceding the date of 
the determination of whether that person 
or affiliated person is an interested person, 
has executed any portfolio transactions 
for, engaged in any principal transactions 
with, or distributed shares for— 

(I) the investment company; 
(II) any other investment company 

having the same investment adviser as 
such investment company or holding it-
self out to investors as a related com-
pany for purposes of investment or inves-
tor services; or 

(III) any account over which the in-
vestment company’s investment adviser 
has brokerage placement discretion, 

(vi) any person or any affiliated person 
of a person (other than a registered invest-
ment company) that, at any time during 
the 6-month period preceding the date of 
the determination of whether that person 
or affiliated person is an interested person, 
has loaned money or other property to— 

(I) the investment company; 
(II) any other investment company 

having the same investment adviser as 
such investment company or holding it-
self out to investors as a related com-
pany for purposes of investment or inves-
tor services; or 

(III) any account for which the invest-
ment company’s investment adviser has 
borrowing authority,1 

(vii) any natural person whom the Com-
mission by order shall have determined to 
be an interested person by reason of hav-
ing had, at any time since the beginning of 
the last two completed fiscal years of such 
company, a material business or profes-
sional relationship with such company or 
with the principal executive officer of such 
company or with any other investment 
company having the same investment ad-
viser or principal underwriter or with the 
principal executive officer of such other 
investment company: 

Provided, That no person shall be deemed to 
be an interested person of an investment 
company solely by reason of (aa) his being a 
member of its board of directors or advisory 
board or an owner of its securities, or (bb) 
his membership in the immediate family of 
any person specified in clause (aa) of this 
proviso; and 
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(B) when used with respect to an invest-
ment adviser of or principal underwriter for 
any investment company— 

(i) any affiliated person of such invest-
ment adviser or principal underwriter, 

(ii) any member of the immediate family 
of any natural person who is an affiliated 
person of such investment adviser or prin-
cipal underwriter, 

(iii) any person who knowingly has any 
direct or indirect beneficial interest in, or 
who is designated as trustee, executor, or 
guardian of any legal interest in, any secu-
rity issued either by such investment ad-
viser of principal underwriter or by a con-
trolling person or such investment adviser 
or principal underwriter, 

(iv) any person or partner or employee of 
any person who at any time since the be-
ginning of the last two completed fiscal 
years of such investment company has 
acted as legal counsel for such investment 
adviser or principal underwriter, 

(v) any person or any affiliated person of 
a person (other than a registered invest-
ment company) that, at any time during 
the 6-month period preceding the date of 
the determination of whether that person 
or affiliated person is an interested person, 
has executed any portfolio transactions 
for, engaged in any principal transactions 
with, or distributed shares for— 

(I) any investment company for which 
the investment adviser or principal un-
derwriter serves as such; 

(II) any investment company holding 
itself out to investors, for purposes of in-
vestment or investor services, as a com-
pany related to any investment company 
for which the investment adviser or prin-
cipal underwriter serves as such; or 

(III) any account over which the in-
vestment adviser has brokerage place-
ment discretion, 

(vi) any person or any affiliated person 
of a person (other than a registered invest-
ment company) that, at any time during 
the 6-month period preceding the date of 
the determination of whether that person 
or affiliated person is an interested person, 
has loaned money or other property to— 

(I) any investment company for which 
the investment adviser or principal un-
derwriter serves as such; 

(II) any investment company holding 
itself out to investors, for purposes of in-
vestment or investor services, as a com-
pany related to any investment company 
for which the investment adviser or prin-
cipal underwriter serves as such; or 

(III) any account for which the invest-
ment adviser has borrowing authority,1 

(vii) any natural person whom the Com-
mission by order shall have determined to 
be an interested person by reason of hav-
ing had at any time since the beginning of 
the last two completed fiscal years of such 
investment company a material business 
or professional relationship with such in-
vestment adviser or principal underwriter 

or with the principal executive officer or 
any controlling person of such investment 
adviser or principal underwriter. 

For the purposes of this paragraph (19), ‘‘mem-
ber of the immediate family’’ means any par-
ent, spouse of a parent, child, spouse of a 
child, spouse, brother, or sister, and includes 
step and adoptive relationships. The Commis-
sion may modify or revoke any order issued 
under clause (vi) of subparagraph (A) or (B) of 
this paragraph whenever it finds that such 
order is no longer consistent with the facts. 
No order issued pursuant to clause (vi) of sub-
paragraph (A) or (B) of this paragraph shall 
become effective until at least sixty days after 
the entry thereof, and no such order shall af-
fect the status of any person for the purposes 
of this subchapter or for any other purpose for 
any period prior to the effective date of such 
order. 

(20) ‘‘Investment adviser’’ of an investment 
company means (A) any person (other than a 
bona fide officer, director, trustee, member of 
an advisory board, or employee of such com-
pany, as such) who pursuant to contract with 
such company regularly furnishes advice to 
such company with respect to the desirability 
of investing in, purchasing or selling securi-
ties or other property, or is empowered to de-
termine what securities or other property 
shall be purchased or sold by such company, 
and (B) any other person who pursuant to con-
tract with a person described in clause (A) of 
this paragraph regularly performs substan-
tially all of the duties undertaken by such per-
son described in said clause (A); but does not 
include (i) a person whose advice is furnished 
solely through uniform publications distrib-
uted to subscribers thereto, (ii) a person who 
furnishes only statistical and other factual in-
formation, advice regarding economic factors 
and trends, or advice as to occasional trans-
actions in specific securities, but without gen-
erally furnishing advice or making recom-
mendations regarding the purchase or sale of 
securities, (iii) a company furnishing such 
services at cost to one or more investment 
companies, insurance companies, or other fi-
nancial institutions, (iv) any person the char-
acter and amount of whose compensation for 
such services must be approved by a court, or 
(v) such other persons as the Commission may 
by rules and regulations or order determine 
not to be within the intent of this definition. 

(21) ‘‘Investment banker’’ means any person 
engaged in the business of underwriting secu-
rities issued by other persons, but does not in-
clude an investment company, any person who 
acts as an underwriter in isolated transactions 
but not as a part of a regular business, or any 
person solely by reason of the fact that such 
person is an underwriter for one or more in-
vestment companies. 

(22) ‘‘Issuer’’ means every person who issues 
or proposes to issue any security, or has out-
standing any security which it has issued. 

(23) ‘‘Lend’’ includes a purchase coupled with 
an agreement by the vendor to repurchase; 
‘‘borrow’’ includes a sale coupled with a simi-
lar agreement. 

(24) ‘‘Majority-owned subsidiary’’ of a person 
means a company 50 per centum or more of 
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the outstanding voting securities of which are 
owned by such person, or by a company which, 
within the meaning of this paragraph, is a ma-
jority-owned subsidiary of such person. 

(25) ‘‘Means or instrumentality of interstate 
commerce’’ includes any facility of a national 
securities exchange. 

(26) ‘‘National securities exchange’’ means 
an exchange registered under section 6 of the 
Securities Exchange Act of 1934 [15 U.S.C. 78f]. 

(27) ‘‘Periodic payment plan certificate’’ 
means (A) any certificate, investment con-
tract, or other security providing for a series 
of periodic payments by the holder, and rep-
resenting an undivided interest in certain 
specified securities or in a unit or fund of se-
curities purchased wholly or partly with the 
proceeds of such payments, and (B) any secu-
rity the issuer of which is also issuing securi-
ties of the character described in clause (A) of 
this paragraph and the holder of which has 
substantially the same rights and privileges as 
those which holders of securities of the char-
acter described in said clause (A) have upon 
completing the periodic payments for which 
such securities provide. 

(28) ‘‘Person’’ means a natural person or a 
company. 

(29) ‘‘Principal underwriter’’ of or for any in-
vestment company other than a closed-end 
company, or of any security issued by such a 
company, means any underwriter who as prin-
cipal purchases from such company, or pursu-
ant to contract has the right (whether abso-
lute or conditional) from time to time to pur-
chase from such company, any such security 
for distribution, or who as agent for such com-
pany sells or has the right to sell any such se-
curity to a dealer or to the public or both, but 
does not include a dealer who purchases from 
such company through a principal underwriter 
acting as agent for such company. ‘‘Principal 
underwriter’’ of or for a closed-end company 
or any issuer which is not an investment com-
pany, or of any security issued by such a com-
pany or issuer, means any underwriter who, in 
connection with a primary distribution of se-
curities, (A) is in privity of contract with the 
issuer or an affiliated person of the issuer; (B) 
acting alone or in concert with one or more 
other persons, initiates or directs the forma-
tion of an underwriting syndicate; or (C) is al-
lowed a rate of gross commission, spread, or 
other profit greater than the rate allowed an-
other underwriter participating in the dis-
tribution. 

(30) ‘‘Promoter’’ of a company or a proposed 
company means a person who, acting alone or 
in concert with other persons, is initiating or 
directing, or has within one year initiated or 
directed, the organization of such company. 

(31) ‘‘Prospectus’’, as used in section 80a–22 
of this title, means a written prospectus in-
tended to meet the requirements of section 
10(a) of the Securities Act of 1933 [15 U.S.C. 
77j(a)] and currently in use. As used elsewhere, 
‘‘prospectus’’ means a prospectus as defined in 
the Securities Act of 1933 [15 U.S.C. 77a et 
seq.]. 

(32) ‘‘Redeemable security’’ means any secu-
rity, other than short-term paper, under the 

terms of which the holder, upon its presen-
tation to the issuer or to a person designated 
by the issuer, is entitled (whether absolutely 
or only out of surplus) to receive approxi-
mately his proportionate share of the issuer’s 
current net assets, or the cash equivalent 
thereof. 

(33) ‘‘Reorganization’’ means (A) a reorga-
nization under the supervision of a court of 
competent jurisdiction; (B) a merger or con-
solidation; (C) a sale of 75 per centum or more 
in value of the assets of a company; (D) a re-
statement of the capital of a company, or an 
exchange of securities issued by a company for 
any of its own outstanding securities; (E) a 
voluntary dissolution or liquidation of a com-
pany; (F) a recapitalization or other procedure 
or transaction which has for its purpose the 
alteration, modification, or elimination of any 
of the rights, preferences, or privileges of any 
class of securities issued by a company, as pro-
vided in its charter or other instrument creat-
ing or defining such rights, preferences, and 
privileges; (G) an exchange of securities issued 
by a company for outstanding securities is-
sued by another company or companies, pre-
liminary to and for the purpose of effecting or 
consummating any of the foregoing; or (H) any 
exchange of securities by a company which is 
not an investment company for securities is-
sued by a registered investment company. 

(34) ‘‘Sale’’, ‘‘sell’’, ‘‘offer to sell’’, or ‘‘offer 
for sale’’ includes every contract of sale or dis-
position of, attempt or offer to dispose of, or 
solicitation of an offer to buy, a security or in-
terest in a security, for value. Any security 
given or delivered with, or as a bonus on ac-
count of, any purchase of securities or any 
other thing, shall be conclusively presumed to 
constitute a part of the subject of such pur-
chase and to have been sold for value. 

(35) ‘‘Sales load’’ means the difference be-
tween the price of a security to the public and 
that portion of the proceeds from its sale 
which is received and invested or held for in-
vestment by the issuer (or in the case of a unit 
investment trust, by the depositor or trustee), 
less any portion of such difference deducted 
for trustee’s or custodian’s fees, insurance pre-
miums, issue taxes, or administrative ex-
penses or fees which are not properly charge-
able to sales or promotional activities. In the 
case of a periodic payment plan certificate, 
‘‘sales load’’ includes the sales load on any in-
vestment company securities in which the 
payments made on such certificate are in-
vested, as well as the sales load on the certifi-
cate itself. 

(36) ‘‘Security’’ means any note, stock, 
treasury stock, security future, bond, deben-
ture, evidence of indebtedness, certificate of 
interest or participation in any profit-sharing 
agreement, collateral-trust certificate, pre-
organization certificate or subscription, trans-
ferable share, investment contract, voting- 
trust certificate, certificate of deposit for a se-
curity, fractional undivided interest in oil, 
gas, or other mineral rights, any put, call, 
straddle, option, or privilege on any security 
(including a certificate of deposit) or on any 
group or index of securities (including any in-
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terest therein or based on the value thereof), 
or any put, call, straddle, option, or privilege 
entered into on a national securities exchange 
relating to foreign currency, or, in general, 
any interest or instrument commonly known 
as a ‘‘security’’, or any certificate of interest 
or participation in, temporary or interim cer-
tificate for, receipt for, guarantee of, or war-
rant or right to subscribe to or purchase, any 
of the foregoing. 

(37) ‘‘Separate account’’ means an account 
established and maintained by an insurance 
company pursuant to the laws of any State or 
territory of the United States, or of Canada or 
any province thereof, under which income, 
gains and losses, whether or not realized, from 
assets allocated to such account, are, in ac-
cordance with the applicable contract, cred-
ited to or charged against such account with-
out regard to other income, gains, or losses of 
the insurance company. 

(38) ‘‘Short-term paper’’ means any note, 
draft, bill of exchange, or banker’s acceptance 
payable on demand or having a maturity at 
the time of issuance of not exceeding nine 
months, exclusive of days of grace, or any re-
newal thereof payable on demand or having a 
maturity likewise limited; and such other 
classes of securities, of a commercial rather 
than an investment character, as the Commis-
sion may designate by rules and regulations. 

(39) ‘‘State’’ means any State of the United 
States, the District of Columbia, Puerto Rico, 
the Virgin Islands, or any other possession of 
the United States. 

(40) ‘‘Underwriter’’ means any person who 
has purchased from an issuer with a view to, 
or sells for an issuer in connection with, the 
distribution of any security, or participates or 
has a direct or indirect participation in any 
such undertaking, or participates or has a par-
ticipation in the direct or indirect underwrit-
ing of any such undertaking; but such term 
shall not include a person whose interest is 
limited to a commission from an underwriter 
or dealer not in excess of the usual and cus-
tomary distributor’s or seller’s commission. 
As used in this paragraph the term ‘‘issuer’’ 
shall include, in addition to an issuer, any per-
son directly or indirectly controlling or con-
trolled by the issuer, or any person under di-
rect or indirect common control with the is-
suer. When the distribution of the securities in 
respect of which any person is an underwriter 
is completed such person shall cease to be an 
underwriter in respect of such securities or the 
issuer thereof. 

(41) ‘‘Value’’, with respect to assets of reg-
istered investment companies, except as pro-
vided in subsection (b) of section 80a–28 of this 
title, means— 

(A) as used in sections 80a–3, 80a–5, and 
80a–12 of this title, (i) with respect to securi-
ties owned at the end of the last preceding 
fiscal quarter for which market quotations 
are readily available, the market value at 
the end of such quarter; (ii) with respect to 
other securities and assets owned at the end 
of the last preceding fiscal quarter, fair 
value at the end of such quarter, as deter-
mined in good faith by the board of direc-

tors; and (iii) with respect to securities and 
other assets acquired after the end of the 
last preceding fiscal quarter, the cost there-
of; and 

(B) as used elsewhere in this subchapter, 
(i) with respect to securities for which mar-
ket quotations are readily available, the 
market value of such securities; and (ii) with 
respect to other securities and assets, fair 
value as determined in good faith by the 
board of directors; 

in each case as of such time or times as deter-
mined pursuant to this subchapter, and the 
rules and regulations issued by the Commis-
sion hereunder. Notwithstanding the fact that 
market quotations for securities issued by 
controlled companies are available, the board 
of directors may in good faith determine the 
value of such securities: Provided, That the 
value so determined is not in excess of the 
higher of market value or asset value of such 
securities in the case of majority-owned sub-
sidiaries, and is not in excess of market value 
in the case of other controlled companies. 

For purposes of the valuation of those assets 
of a registered diversified company which are 
not subject to the limitations provided for in 
section 80a–5(b)(1) of this title, the Commis-
sion may, by rules and regulations or orders, 
permit any security to be carried at cost, if it 
shall determine that such procedure is consist-
ent with the general intent and purposes of 
this subchapter. For purposes of sections 80a–5 
and 80a–12 of this title in lieu of values deter-
mined as provided in clause (A) above, the 
Commission shall by rules and regulations 
permit valuation of securities at cost or other 
basis in cases where it may be more conven-
ient for such company to make its computa-
tions on such basis by reason of the necessity 
or desirability of complying with the provi-
sions of any United States revenue laws or 
rules and regulations issued thereunder, or the 
laws or the rules and regulations issued there-
under of any State in which the securities of 
such company may be qualified for sale. 

The foregoing definition shall not derogate 
from the authority of the Commission with re-
spect to the reports, information, and docu-
ments to be filed with the Commission by any 
registered company, or with respect to the ac-
counting policies and principles to be followed 
by any such company, as provided in sections 
80a–8, 80a–29, and 80a–30 of this title. 

(42) ‘‘Voting security’’ means any security 
presently entitling the owner or holder thereof 
to vote for the election of directors of a com-
pany. A specified percentage of the outstand-
ing voting securities of a company means such 
amount of its outstanding voting securities as 
entitles the holder or holders thereof to cast 
said specified percentage of the aggregate 
votes which the holders of all the outstanding 
voting securities of such company are entitled 
to cast. The vote of a majority of the out-
standing voting securities of a company means 
the vote, at the annual or a special meeting of 
the security holders of such company duly 
called, (A) of 67 per centum or more of the vot-
ing securities present at such meeting, if the 
holders of more than 50 per centum of the out-
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standing voting securities of such company 
are present or represented by proxy; or (B) of 
more than 50 per centum of the outstanding 
voting securities of such company, whichever 
is the less. 

(43) ‘‘Wholly-owned subsidiary’’ of a person 
means a company 95 per centum or more of 
the outstanding voting securities of which are 
owned by such person, or by a company which, 
within the meaning of this paragraph, is a 
wholly-owned subsidiary of such person. 

(44) ‘‘Securities Act of 1933’’ [15 U.S.C. 77a et 
seq.], ‘‘Securities Exchange Act of 1934’’ [15 
U.S.C. 78a et seq.], ‘‘Public Utility Holding 
Company Act of 1935’’ [15 U.S.C. 79 et seq.], and 
‘‘Trust Indenture Act of 1939’’ [15 U.S.C. 77aaa 
et seq.] mean those acts, respectively, as here-
tofore or hereafter amended. 

(45) ‘‘Savings and loan association’’ means a 
savings and loan association, building and 
loan association, cooperative bank, homestead 
association, or similar institution, which is 
supervised and examined by State or Federal 
authority having supervision over any such in-
stitution, and a receiver, conservator, or other 
liquidating agent of any such institution. 

(46) ‘‘Eligible portfolio company’’ means any 
issuer which— 

(A) is organized under the laws of, and has 
its principal place of business in, any State 
or States; 

(B) is neither an investment company as 
defined in section 80a–3 of this title (other 
than a small business investment company 
which is licensed by the Small Business Ad-
ministration to operate under the Small 
Business Investment Act of 1958 [15 U.S.C. 
661 et seq.] and which is a wholly-owned sub-
sidiary of the business development com-
pany) nor a company which would be an in-
vestment company except for the exclusion 
from the definition of investment company 
in section 80a–3(c) of this title; and 

(C) satisfies one of the following: 
(i) it does not have any class of securi-

ties with respect to which a member of a 
national securities exchange, broker, or 
dealer may extend or maintain credit to or 
for a customer pursuant to rules or regula-
tions adopted by the Board of Governors of 
the Federal Reserve System under section 
7 of the Securities Exchange Act of 1934 [15 
U.S.C. 78g]; 

(ii) it is controlled by a business develop-
ment company, either alone or as part of a 
group acting together, and such business 
development company in fact exercises a 
controlling influence over the manage-
ment or policies of such eligible portfolio 
company and, as a result of such control, 
has an affiliated person who is a director 
of such eligible portfolio company; 

(iii) it has total assets of not more than 
$4,000,000, and capital and surplus (share-
holders’ equity less retained earnings) of 
not less than $2,000,000, except that the 
Commission may adjust such amounts by 
rule, regulation, or order to reflect 
changes in 1 or more generally accepted 
indices or other indicators for small busi-
nesses; or 

(iv) it meets such other criteria as the 
Commission may, by rule, establish as 
consistent with the public interest, the 
protection of investors, and the purposes 
fairly intended by the policy and provi-
sions of this subchapter. 

(47) ‘‘Making available significant manage-
rial assistance’’ by a business development 
company means— 

(A) any arrangement whereby a business 
development company, through its directors, 
officers, employees, or general partners, of-
fers to provide, and, if accepted, does so pro-
vide, significant guidance and counsel con-
cerning the management, operations, or 
business objectives and policies of a port-
folio company; 

(B) the exercise by a business development 
company of a controlling influence over the 
management or policies of a portfolio com-
pany by the business development company 
acting individually or as part of a group act-
ing together which controls such portfolio 
company; or 

(C) with respect to a small business invest-
ment company licensed by the Small Busi-
ness Administration to operate under the 
Small Business Investment Act of 1958 [15 
U.S.C. 661 et seq.], the making of loans to a 
portfolio company. 

For purposes of subparagraph (A), the require-
ment that a business development company 
make available significant managerial assist-
ance shall be deemed to be satisfied with re-
spect to any particular portfolio company 
where the business development company pur-
chases securities of such portfolio company in 
conjunction with one or more other persons 
acting together, and at least one of the per-
sons in the group makes available significant 
managerial assistance to such portfolio com-
pany, except that such requirement will not be 
deemed to be satisfied if the business develop-
ment company, in all cases, makes available 
significant managerial assistance solely in the 
manner described in this sentence. 

(48) ‘‘Business development company’’ means 
any closed-end company which— 

(A) is organized under the laws of, and has 
its principal place of business in, any State 
or States; 

(B) is operated for the purpose of making 
investments in securities described in para-
graphs (1) through (3) of section 80a–54(a) of 
this title, and makes available significant 
managerial assistance with respect to the is-
suers of such securities, provided that a 
business development company must make 
available significant managerial assistance 
only with respect to the companies which 
are treated by such business development 
company as satisfying the 70 per centum of 
the value of its total assets condition of sec-
tion 80a–54 of this title; and provided further 
that a business development company need 
not make available significant managerial 
assistance with respect to any company de-
scribed in paragraph (46)(C)(iii), or with re-
spect to any other company that meets such 
criteria as the Commission may by rule, reg-
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ulation, or order permit, as consistent with 
the public interest, the protection of inves-
tors, and the purposes of this subchapter; 
and 

(C) has elected pursuant to section 
80a–53(a) of this title to be subject to the 
provisions of sections 80a–54 through 80a–64 
of this title. 

(49) ‘‘Foreign securities authority’’ means 
any foreign government or any governmental 
body or regulatory organization empowered by 
a foreign government to administer or enforce 
its laws as they relate to securities matters. 

(50) ‘‘Foreign financial regulatory author-
ity’’ means any (A) foreign securities author-
ity, (B) other governmental body or foreign 
equivalent of a self-regulatory organization 
empowered by a foreign government to admin-
ister or enforce its laws relating to the regula-
tion of fiduciaries, trusts, commercial lending, 
insurance, trading in contracts of sale of a 
commodity for future delivery, or other in-
struments traded on or subject to the rules of 
a contract market, board of trade or foreign 
equivalent, or other financial activities, or (C) 
membership organization a function of which 
is to regulate the participation of its members 
in activities listed above. 

(51)(A) ‘‘Qualified purchaser’’ means— 
(i) any natural person (including any per-

son who holds a joint, community property, 
or other similar shared ownership interest in 
an issuer that is excepted under section 
80a–3(c)(7) of this title with that person’s 
qualified purchaser spouse) who owns not 
less than $5,000,000 in investments, as defined 
by the Commission; 

(ii) any company that owns not less than 
$5,000,000 in investments and that is owned 
directly or indirectly by or for 2 or more 
natural persons who are related as siblings 
or spouse (including former spouses), or di-
rect lineal descendants by birth or adoption, 
spouses of such persons, the estates of such 
persons, or foundations, charitable organiza-
tions, or trusts established by or for the ben-
efit of such persons; 

(iii) any trust that is not covered by clause 
(ii) and that was not formed for the specific 
purpose of acquiring the securities offered, 
as to which the trustee or other person au-
thorized to make decisions with respect to 
the trust, and each settlor or other person 
who has contributed assets to the trust, is a 
person described in clause (i), (ii), or (iv); or 

(iv) any person, acting for its own account 
or the accounts of other qualified pur-
chasers, who in the aggregate owns and in-
vests on a discretionary basis, not less than 
$25,000,000 in investments. 

(B) The Commission may adopt such rules 
and regulations applicable to the persons and 
trusts specified in clauses (i) through (iv) of 
subparagraph (A) as it determines are nec-
essary or appropriate in the public interest or 
for the protection of investors. 

(C) The term ‘‘qualified purchaser’’ does not 
include a company that, but for the exceptions 
provided for in paragraph (1) or (7) of section 
80a–3(c) of this title, would be an investment 

company (hereafter in this paragraph referred 
to as an ‘‘excepted investment company’’), un-
less all beneficial owners of its outstanding se-
curities (other than short-term paper), deter-
mined in accordance with section 
80a–3(c)(1)(A) of this title, that acquired such 
securities on or before April 30, 1996 (hereafter 
in this paragraph referred to as ‘‘pre-amend-
ment beneficial owners’’), and all pre-amend-
ment beneficial owners of the outstanding se-
curities (other than short-term paper) of any 
excepted investment company that, directly 
or indirectly, owns any outstanding securities 
of such excepted investment company, have 
consented to its treatment as a qualified pur-
chaser. Unanimous consent of all trustees, di-
rectors, or general partners of a company or 
trust referred to in clause (ii) or (iii) of sub-
paragraph (A) shall constitute consent for pur-
poses of this subparagraph. 

(52) The terms ‘‘security future’’ and ‘‘nar-
row-based security index’’ have the same 
meanings as provided in section 3(a)(55) of the 
Securities Exchange Act of 1934 [15 U.S.C. 
78c(a)(55)]. 

(b) Applicability to government 

No provision in this subchapter shall apply to, 
or be deemed to include, the United States, a 
State, or any political subdivision of a State, or 
any agency, authority, or instrumentality of 
any one or more of the foregoing, or any cor-
poration which is wholly owned directly or indi-
rectly by any one or more of the foregoing, or 
any officer, agent, or employee of any of the 
foregoing acting as such in the course of his offi-
cial duty, unless such provision makes specific 
reference thereto. 

(c) Consideration of promotion of efficiency, 
competition, and capital formation 

Whenever pursuant to this subchapter the 
Commission is engaged in rulemaking and is re-
quired to consider or determine whether an ac-
tion is consistent with the public interest, the 
Commission shall also consider, in addition to 
the protection of investors, whether the action 
will promote efficiency, competition, and cap-
ital formation. 

(Aug. 22, 1940, ch. 686, title I, § 2, 54 Stat. 790; 
Proc. No. 2695, eff. July 4, 1946, 11 F.R. 7517, 60 
Stat. 1352; Aug. 10, 1954, ch. 667, title IV, § 401, 68 
Stat. 688; Pub. L. 86–70, § 12(d), June 25, 1959, 73 
Stat. 143; Pub. L. 86–624, § 7(c), July 12, 1960, 74 
Stat. 412; Pub. L. 91–547, § 2(a), Dec. 14, 1970, 84 
Stat. 1413; Pub. L. 95–598, title III, § 310(a), Nov. 
6, 1978, 92 Stat. 2676; Pub. L. 96–477, title I, § 101, 
Oct. 21, 1980, 94 Stat. 2275; Pub. L. 97–303, § 5, Oct. 
13, 1982, 96 Stat. 1409; Pub. L. 100–181, title VI, 
§§ 601–603, Dec. 4, 1987, 101 Stat. 1260; Pub. L. 
101–550, title II, § 206(a), Nov. 15, 1990, 104 Stat. 
2720; Pub. L. 104–290, title I, § 106(c), title II, 
§ 209(b), title V, §§ 503, 504, Oct. 11, 1996, 110 Stat. 
3425, 3434, 3445; Pub. L. 105–353, title III, 
§ 301(c)(1), Nov. 3, 1998, 112 Stat. 3236; Pub. L. 
106–102, title II, §§ 213(a), (b), 215, 216, 223, Nov. 12, 
1999, 113 Stat. 1397, 1399, 1401; Pub. L. 106–554, 
§ 1(a)(5) [title II, § 209(a)(1), (3)], Dec. 21, 2000, 114 
Stat. 2763, 2763A–435, 2763A–436.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 

subsec. (a)(11), (44), is act June 6, 1934, ch. 404, 48 Stat. 
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881, as amended, which is classified generally to 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

The Securities Act of 1933, referred to in subsec. 

(a)(31), (44), is act May 27, 1933, ch. 38, title I, 48 Stat. 

74, as amended, which is classified generally to sub-

chapter I (§ 77a et seq.) of chapter 2A of this title. For 

complete classification of this Act to the Code, see sec-

tion 77a of this title and Tables. 

The Public Utility Holding Company Act of 1935, re-

ferred to in subsec. (a)(44), is act Aug. 26, 1935, ch. 687, 

title I, 49 Stat. 838, as amended, which is classified gen-

erally to chapter 2C (§ 79 et seq.) of this title. For com-

plete classification of this Act to the Code, see section 

79 of this title and Tables. 

The Trust Indenture Act of 1939, referred to in subsec. 

(a)(44), is title III of act May 27, 1933, ch. 38, as added 

Aug. 3, 1939, ch. 411, 53 Stat. 1149, as amended, which is 

classified generally to subchapter III (§ 77aaa et seq.) of 

chapter 2A of this title. For complete classification of 

this Act to the Code, see section 77aaa of this title and 

Tables. 

The Small Business Investment Act of 1958, referred 

to in subsec. (a)(46)(B), (47)(C), is Pub. L. 85–699, Aug. 21, 

1958, 72 Stat. 689, as amended, which is classified prin-

cipally to chapter 14B (§ 661 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 661 of this title 

and Tables. 

CODIFICATION 

Words ‘‘Philippine Islands’’ deleted from definition of 

term ‘‘State’’ under authority of Proc. No. 2695, which 

granted independence to the Philippine Islands. Proc. 

No. 2695 was issued pursuant to section 1394 of Title 22, 

Foreign Relations and Intercourse, and is set out as a 

note under that section. 

AMENDMENTS 

2000—Subsec. (a)(36). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 209(a)(1)], inserted ‘‘security future,’’ after ‘‘treasury 

stock,’’. 

Subsec. (a)(52). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 209(a)(3)], added par. (52). 

1999—Subsec. (a)(5)(A). Pub. L. 106–102, § 223, sub-

stituted ‘‘a depository institution (as defined in section 

1813 of title 12) or a branch or agency of a foreign bank 

(as such terms are defined in section 3101 of title 12)’’ 

for ‘‘a banking institution organized under the laws of 

the United States’’. 

Subsec. (a)(6). Pub. L. 106–102, § 215, amended par. (6) 

generally. Prior to amendment, par. (6) read as follows: 

‘‘ ‘Broker’ means any person engaged in the business of 

effecting transactions in securities for the account of 

others, but does not include a bank or any person sole-

ly by reason of the fact that such person is an under-

writer for one or more investment companies.’’ 

Subsec. (a)(11). Pub. L. 106–102, § 216, amended par. (11) 

generally. Prior to amendment, par. (11) read as fol-

lows: ‘‘ ‘Dealer’ means any person regularly engaged in 

the business of buying and selling securities for his own 

account, through a broker or otherwise, but does not 

include a bank, insurance company, or investment 

company, or any person insofar as he is engaged in in-

vesting, reinvesting, or trading in securities, or in own-

ing or holding securities, for his own account, either in-

dividually or in some fiduciary capacity, but not as a 

part of a regular business.’’ 

Subsec. (a)(19)(A)(v). Pub. L. 106–102, § 213(a)(1), added 

cl. (v) and struck out former cl. (v) which read as fol-

lows: ‘‘any broker or dealer registered under the Secu-

rities Exchange Act of 1934 or any affiliated person of 

such a broker or dealer, and’’. 

Subsec. (a)(19)(A)(vi), (vii). Pub. L. 106–102, § 213(a)(2), 

(3), added cl. (vi) and redesignated former cl. (vi) as 

(vii). 

Subsec. (a)(19)(B)(v). Pub. L. 106–102, § 213(b)(1), added 

cl. (v) and struck out former cl. (v) which read as fol-

lows: ‘‘any broker or dealer registered under the Secu-

rities Exchange Act of 1934 or any affiliated person of 

such a broker or dealer, and’’. 
Subsec. (a)(19)(B)(vi), (vii). Pub. L. 106–102, § 213(b)(2), 

(3), added cl. (vi) and redesignated former cl. (vi) as 

(vii). 
1998—Subsec. (a)(8). Pub. L. 105–353 made a technical 

amendment to reference in original act which appears 

in text as reference to title 11. 
1996—Subsec. (a)(46)(C)(iii), (iv). Pub. L. 104–290, § 503, 

added cl. (iii) and redesignated former cl. (iii) as (iv). 
Subsec. (a)(48)(B). Pub. L. 104–290, § 504, inserted at 

end ‘‘provided further that a business development 

company need not make available significant manage-

rial assistance with respect to any company described 

in paragraph (46)(C)(iii), or with respect to any other 

company that meets such criteria as the Commission 

may by rule, regulation, or order permit, as consistent 

with the public interest, the protection of investors, 

and the purposes of this subchapter; and’’. 
Subsec. (a)(51). Pub. L. 104–290, § 209(b), added par. (51). 
Subsec. (c). Pub. L. 104–290, § 106(c), added subsec. (c). 
1990—Subsec. (a)(49), (50). Pub. L. 101–550 added pars. 

(49) and (50). 
1987—Subsec. (a)(19). Pub. L. 100–181, § 601, inserted 

‘‘completed’’ before ‘‘fiscal years’’ wherever appearing 

in subpars. (A)(iv), (vi) and (B)(iv), (vi). 
Subsec. (a)(39). Pub. L. 100–181, § 602, struck out ref-

erence to Canal Zone. 
Subsec. (a)(48)(B). Pub. L. 100–181, § 603, substituted 

‘‘paragraphs (1) through (3) of section 80a–54(a) of this 

title’’ for ‘‘sections 80a–54(a)(1) through (3) of this 

title’’. 
1982—Subsec. (a)(36). Pub. L. 97–303 inserted ‘‘any put, 

call, straddle, option, or privilege on any security (in-

cluding a certificate of deposit) or on any group or 

index of securities (including any interest therein or 

based on the value thereof), or any put, call, straddle, 

option, or privilege entered into on a national securi-

ties exchange relating to foreign currency,’’ after 

‘‘mineral rights,’’. 
1980—Subsec. (a)(46) to (48). Pub. L. 96–477 added pars. 

(46) to (48). 
1978—Subsec. (a)(8). Pub. L. 95–598 substituted ‘‘a case 

under title 11’’ for ‘‘bankruptcy’’. 
1970—Subsec. (a)(5). Pub. L. 91–547, § 2(a)(1), sub-

stituted ‘‘under the authority of the Comptroller of the 

Currency’’ for ‘‘under section 248(k) of title 12,’’. 
Subsec. (a)(19). Pub. L. 91–547, § 2(a)(3), added par. (19). 

Former par. (19) redesignated (20). 
Subsecs. (a)(20) to (36). Pub. L. 91–547, § 2(a)(2), redes-

ignated former pars. (19) to (35) as (20) to (36), respec-

tively. 
Subsec. (a)(37). Pub. L. 91–547, § 2(a)(4), added par. (37). 

Former par. (37) redesignated (39). 
Subsecs. (a)(38) to (44). Pub. L. 91–547, § 2(a)(2), redes-

ignated former pars. (36) to (42) as (38) to (44). 
Subsec. (a)(45). Pub. L. 91–547, § 2(a)(5), added par. (45). 
1960—Subsec. (a)(37). Pub. L. 86–624 struck out ref-

erence to Hawaii. 
1959—Subsec. (a)(37). Pub. L. 86–70 struck out ref-

erence to Alaska. 
1954—Subsec. (a)(30). Act Aug. 10, 1954, substituted 

‘‘section 10(a) of the Securities Act of 1933’’ for ‘‘section 

5(b) of the Securities Act of 1933’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 209(e) of Pub. L. 104–290 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion and section 80a–3 of this title] shall take effect on 

the earlier of— 
‘‘(1) 180 days after the date of enactment of this Act 

[Oct. 11, 1996]; or 
‘‘(2) the date on which the rulemaking required 

under subsection (d)(2) [set out below] is completed.’’ 
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EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note set out under section 77b of 

this title. 

REGULATIONS 

Section 209(d)(2) of Pub. L. 104–290 provided that: 

‘‘Not later than 180 days after the date of enactment of 

this Act [Oct. 11, 1996], the Commission shall prescribe 

rules defining the term, or otherwise identifying, ‘in-

vestments’ for purposes of section 2(a)(51) of the Invest-

ment Company Act of 1940 [15 U.S.C. 80a–2(a)(51)], as 

added by this Act.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77b, 78c, 80a–6, 

80a–13, 80a–15, 80a–31, 80a–53, 80a–54, 80a–56, 80a–58, 80b–2 

of this title; title 7 sections 1a, 2; title 12 sections 371c, 

1467a, 1843; title 26 sections 72, 368, 401, 731, 851, 1246. 

§ 80a–3. Definition of investment company 

(a) Definitions 

(1) When used in this subchapter, ‘‘investment 
company’’ means any issuer which— 

(A) is or holds itself out as being engaged 
primarily, or proposes to engage primarily, in 
the business of investing, reinvesting, or trad-
ing in securities; 

(B) is engaged or proposes to engage in the 
business of issuing face-amount certificates of 
the installment type, or has been engaged in 
such business and has any such certificate out-
standing; or 

(C) is engaged or proposes to engage in the 
business of investing, reinvesting, owning, 
holding, or trading in securities, and owns or 
proposes to acquire investment securities hav-
ing a value exceeding 40 per centum of the 
value of such issuer’s total assets (exclusive of 
Government securities and cash items) on an 
unconsolidated basis. 

(2) As used in this section, ‘‘investment securi-
ties’’ includes all securities except (A) Govern-
ment securities, (B) securities issued by employ-
ees’ securities companies, and (C) securities is-
sued by majority-owned subsidiaries of the 
owner which (i) are not investment companies, 
and (ii) are not relying on the exception from 
the definition of investment company in para-
graph (1) or (7) of subsection (c) of this section. 

(b) Exemption from provisions 

Notwithstanding paragraph (1)(C) of sub-
section (a) of this section, none of the following 
persons is an investment company within the 
meaning of this subchapter: 

(1) Any issuer primarily engaged, directly or 
through a wholly-owned subsidiary or subsidi-
aries, in a business or businesses other than 
that of investing, reinvesting, owning, hold-
ing, or trading in securities. 

(2) Any issuer which the Commission, upon 
application by such issuer, finds and by order 
declares to be primarily engaged in a business 
or businesses other than that of investing, re-
investing, owning, holding, or trading in secu-
rities either directly or (A) through majority- 
owned subsidiaries or (B) through controlled 
companies conducting similar types of busi-
nesses. The filing of an application under this 
paragraph in good faith by an issuer other 
than a registered investment company shall 
exempt the applicant for a period of sixty days 
from all provisions of this subchapter applica-
ble to investment companies as such. For 
cause shown, the Commission by order may 
extend such period of exemption for an addi-
tional period or periods. Whenever the Com-
mission, upon its own motion or upon applica-
tion, finds that the circumstances which gave 
rise to the issuance of an order granting an ap-
plication under this paragraph no longer exist, 
the Commission shall by order revoke such 
order. 

(3) Any issuer all the outstanding securities 
of which (other than short-term paper and di-
rectors’ qualifying shares) are directly or indi-
rectly owned by a company excepted from the 
definition of investment company by para-
graph (1) or (2) of this subsection. 

(c) Further exemptions 

Notwithstanding subsection (a) of this section, 
none of the following persons is an investment 
company within the meaning of this subchapter: 

(1) Any issuer whose outstanding securities 
(other than short-term paper) are beneficially 
owned by not more than one hundred persons 
and which is not making and does not pres-
ently propose to make a public offering of its 
securities. Such issuer shall be deemed to be 
an investment company for purposes of the 
limitations set forth in subparagraphs (A)(i) 
and (B)(i) of section 80a–12(d)(1) of this title 
governing the purchase or other acquisition by 
such issuer of any security issued by any reg-
istered investment company and the sale of 
any security issued by any registered open-end 
investment company to any such issuer. For 
purposes of this paragraph: 

(A) Beneficial ownership by a company 
shall be deemed to be beneficial ownership 
by one person, except that, if the company 
owns 10 per centum or more of the outstand-
ing voting securities of the issuer, and is or, 
but for the exception provided for in this 
paragraph or paragraph (7), would be an in-
vestment company, the beneficial ownership 
shall be deemed to be that of the holders of 
such company’s outstanding securities 
(other than short-term paper). 

(B) Beneficial ownership by any person 
who acquires securities or interests in secu-
rities of an issuer described in the first sen-
tence of this paragraph shall be deemed to 
be beneficial ownership by the person from 
whom such transfer was made, pursuant to 
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such rules and regulations as the Commis-
sion shall prescribe as necessary or appro-
priate in the public interest and consistent 
with the protection of investors and the pur-
poses fairly intended by the policy and pro-
visions of this subchapter, where the trans-
fer was caused by legal separation, divorce, 
death, or other involuntary event. 

(2)(A) Any person primarily engaged in the 
business of underwriting and distributing se-
curities issued by other persons, selling securi-
ties to customers, acting as broker, and acting 
as market intermediary, or any one or more of 
such activities, whose gross income normally 
is derived principally from such business and 
related activities. 

(B) For purposes of this paragraph— 
(i) the term ‘‘market intermediary’’ means 

any person that regularly holds itself out as 
being willing contemporaneously to engage 
in, and that is regularly engaged in, the 
business of entering into transactions on 
both sides of the market for a financial con-
tract or one or more such financial con-
tracts; and 

(ii) the term ‘‘financial contract’’ means 
any arrangement that— 

(I) takes the form of an individually ne-
gotiated contract, agreement, or option to 
buy, sell, lend, swap, or repurchase, or 
other similar individually negotiated 
transaction commonly entered into by 
participants in the financial markets; 

(II) is in respect of securities, commod-
ities, currencies, interest or other rates, 
other measures of value, or any other fi-
nancial or economic interest similar in 
purpose or function to any of the fore-
going; and 

(III) is entered into in response to a re-
quest from a counter party for a 
quotation, or is otherwise entered into and 
structured to accommodate the objectives 
of the counter party to such arrangement. 

(3) Any bank or insurance company; any sav-
ings and loan association, building and loan 
association, cooperative bank, homestead as-
sociation, or similar institution, or any re-
ceiver, conservator, liquidator, liquidating 
agent, or similar official or person thereof or 
therefor; or any common trust fund or similar 
fund maintained by a bank exclusively for the 
collective investment and reinvestment of 
moneys contributed thereto by the bank in its 
capacity as a trustee, executor, administrator, 
or guardian, if— 

(A) such fund is employed by the bank 
solely as an aid to the administration of 
trusts, estates, or other accounts created 
and maintained for a fiduciary purpose; 

(B) except in connection with the ordinary 
advertising of the bank’s fiduciary services, 
interests in such fund are not— 

(i) advertised; or 
(ii) offered for sale to the general public; 

and 

(C) fees and expenses charged by such fund 
are not in contravention of fiduciary prin-
ciples established under applicable Federal 
or State law. 

(4) Any person substantially all of whose 
business is confined to making small loans, in-
dustrial banking, or similar businesses. 

(5) Any person who is not engaged in the 
business of issuing redeemable securities, face- 
amount certificates of the installment type or 
periodic payment plan certificates, and who is 
primarily engaged in one or more of the fol-
lowing businesses: (A) Purchasing or otherwise 
acquiring notes, drafts, acceptances, open ac-
counts receivable, and other obligations rep-
resenting part or all of the sales price of mer-
chandise, insurance, and services; (B) making 
loans to manufacturers, wholesalers, and re-
tailers of, and to prospective purchasers of, 
specified merchandise, insurance, and services; 
and (C) purchasing or otherwise acquiring 
mortgages and other liens on and interests in 
real estate. 

(6) Any company primarily engaged, directly 
or through majority-owned subsidiaries, in 
one or more of the businesses described in 
paragraphs (3), (4), and (5) of this subsection, 
or in one or more of such businesses (from 
which not less than 25 per centum of such 
company’s gross income during its last fiscal 
year was derived) together with an additional 
business or businesses other than investing, 
reinvesting, owning, holding, or trading in se-
curities. 

(7)(A) Any issuer, the outstanding securities 
of which are owned exclusively by persons 
who, at the time of acquisition of such securi-
ties, are qualified purchasers, and which is not 
making and does not at that time propose to 
make a public offering of such securities. Se-
curities that are owned by persons who re-
ceived the securities from a qualified pur-
chaser as a gift or bequest, or in a case in 
which the transfer was caused by legal separa-
tion, divorce, death, or other involuntary 
event, shall be deemed to be owned by a quali-
fied purchaser, subject to such rules, regula-
tions, and orders as the Commission may pre-
scribe as necessary or appropriate in the pub-
lic interest or for the protection of investors. 

(B) Notwithstanding subparagraph (A), an is-
suer is within the exception provided by this 
paragraph if— 

(i) in addition to qualified purchasers, out-
standing securities of that issuer are bene-
ficially owned by not more than 100 persons 
who are not qualified purchasers, if— 

(I) such persons acquired any portion of 
the securities of such issuer on or before 
September 1, 1996; and 

(II) at the time at which such persons 
initially acquired the securities of such is-
suer, the issuer was excepted by paragraph 
(1); and 

(ii) prior to availing itself of the exception 
provided by this paragraph— 

(I) such issuer has disclosed to each ben-
eficial owner, as determined under para-
graph (1), that future investors will be lim-
ited to qualified purchasers, and that own-
ership in such issuer is no longer limited 
to not more than 100 persons; and 

(II) concurrently with or after such dis-
closure, such issuer has provided each ben-
eficial owner, as determined under para-



Page 407 TITLE 15—COMMERCE AND TRADE § 80a–3 

graph (1), with a reasonable opportunity to 
redeem any part or all of their interests in 
the issuer, notwithstanding any agreement 
to the contrary between the issuer and 
such persons, for that person’s propor-
tionate share of the issuer’s net assets. 

(C) Each person that elects to redeem under 
subparagraph (B)(ii)(II) shall receive an 
amount in cash equal to that person’s propor-
tionate share of the issuer’s net assets, unless 
the issuer elects to provide such person with 
the option of receiving, and such person agrees 
to receive, all or a portion of such person’s 
share in assets of the issuer. If the issuer 
elects to provide such persons with such an op-
portunity, disclosure concerning such oppor-
tunity shall be made in the disclosure required 
by subparagraph (B)(ii)(I). 

(D) An issuer that is excepted under this 
paragraph shall nonetheless be deemed to be 
an investment company for purposes of the 
limitations set forth in subparagraphs (A)(i) 
and (B)(i) of section 80a–12(d)(1) of this title re-
lating to the purchase or other acquisition by 
such issuer of any security issued by any reg-
istered investment company and the sale of 
any security issued by any registered open-end 
investment company to any such issuer. 

(E) For purposes of determining compliance 
with this paragraph and paragraph (1), an is-
suer that is otherwise excepted under this 
paragraph and an issuer that is otherwise ex-
cepted under paragraph (1) shall not be treated 
by the Commission as being a single issuer for 
purposes of determining whether the outstand-
ing securities of the issuer excepted under 
paragraph (1) are beneficially owned by not 
more than 100 persons or whether the out-
standing securities of the issuer excepted 
under this paragraph are owned by persons 
that are not qualified purchasers. Nothing in 
this subparagraph shall be construed to estab-
lish that a person is a bona fide qualified pur-
chaser for purposes of this paragraph or a bona 
fide beneficial owner for purposes of paragraph 
(1). 

(8) Any company subject to regulation under 
the Public Utility Holding Company Act of 
1935 [15 U.S.C. 79 et seq.]. 

(9) Any person substantially all of whose 
business consists of owning or holding oil, gas, 
or other mineral royalties or leases, or frac-
tional interests therein, or certificates of in-
terest or participation in or investment con-
tracts relative to such royalties, leases, or 
fractional interests. 

(10)(A) Any company organized and operated 
exclusively for religious, educational, benevo-
lent, fraternal, charitable, or reformatory pur-
poses— 

(i) no part of the net earnings of which in-
ures to the benefit of any private share-
holder or individual; or 

(ii) which is or maintains a fund described 
in subparagraph (B). 

(B) For the purposes of subparagraph (A)(ii), 
a fund is described in this subparagraph if such 
fund is a pooled income fund, collective trust 
fund, collective investment fund, or similar 
fund maintained by a charitable organization 

exclusively for the collective investment and 
reinvestment of one or more of the following: 

(i) assets of the general endowment fund or 
other funds of one or more charitable orga-
nizations; 

(ii) assets of a pooled income fund; 
(iii) assets contributed to a charitable or-

ganization in exchange for the issuance of 
charitable gift annuities; 

(iv) assets of a charitable remainder trust 
or of any other trust, the remainder inter-
ests of which are irrevocably dedicated to 
any charitable organization; 

(v) assets of a charitable lead trust; 
(vi) assets of a trust, the remainder inter-

ests of which are revocably dedicated to or 
for the benefit of 1 or more charitable orga-
nizations, if the ability to revoke the dedica-
tion is limited to circumstances involving— 

(I) an adverse change in the financial cir-
cumstances of a settlor or an income bene-
ficiary of the trust; 

(II) a change in the identity of the chari-
table organization or organizations having 
the remainder interest, provided that the 
new beneficiary is also a charitable organi-
zation; or 

(III) both the changes described in sub-
clauses (I) and (II); 

(vii) assets of a trust not described in 
clauses (i) through (v), the remainder inter-
ests of which are revocably dedicated to a 
charitable organization, subject to subpara-
graph (C); or 

(viii) such assets as the Commission may 
prescribe by rule, regulation, or order in ac-
cordance with section 80a–6(c) of this title. 

(C) A fund that contains assets described in 
clause (vii) of subparagraph (B) shall be ex-
cluded from the definition of an investment 
company for a period of 3 years after Decem-
ber 8, 1995, but only if— 

(i) such assets were contributed before the 
date which is 60 days after December 8, 1995; 
and 

(ii) such assets are commingled in the fund 
with assets described in one or more of 
clauses (i) through (vi) and (viii) of subpara-
graph (B). 

(D) For purposes of this paragraph— 
(i) a trust or fund is ‘‘maintained’’ by a 

charitable organization if the organization 
serves as a trustee or administrator of the 
trust or fund or has the power to remove the 
trustees or administrators of the trust or 
fund and to designate new trustees or admin-
istrators; 

(ii) the term ‘‘pooled income fund’’ has the 
same meaning as in section 642(c)(5) of title 
26; 

(iii) the term ‘‘charitable organization’’ 
means an organization described in para-
graphs (1) through (5) of section 170(c) or sec-
tion 501(c)(3) of title 26; 

(iv) the term ‘‘charitable lead trust’’ 
means a trust described in section 
170(f)(2)(B), 2055(e)(2)(B), or 2522(c)(2)(B) of 
title 26; 

(v) the term ‘‘charitable remainder trust’’ 
means a charitable remainder annuity trust 
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or a charitable remainder unitrust, as those 
terms are defined in section 664(d) of title 26; 
and 

(vi) the term ‘‘charitable gift annuity’’ 
means an annuity issued by a charitable or-
ganization that is described in section 
501(m)(5) of title 26. 

(11) Any employee’s stock bonus, pension, or 
profit-sharing trust which meets the require-
ments for qualification under section 401 of 
title 26; or any governmental plan described in 
section 77c(a)(2)(C) of this title; or any collec-
tive trust fund maintained by a bank consist-
ing solely of assets of such trusts or govern-
mental plans, or both; or any separate account 
the assets of which are derived solely from (A) 
contributions under pension or profit-sharing 
plans which meet the requirements of section 
401 of title 26 or the requirements for deduc-
tion of the employer’s contribution under sec-
tion 404(a)(2) of title 26, (B) contributions 
under governmental plans in connection with 
which interests, participations, or securities 
are exempted from the registration provisions 
of section 77e of this title by section 
77c(a)(2)(C) of this title, and (C) advances made 
by an insurance company in connection with 
the operation of such separate account. 

(12) Any voting trust the assets of which 
consist exclusively of securities of a single is-
suer which is not an investment company. 

(13) Any security holders’ protective com-
mittee or similar issuer having outstanding 
and issuing no securities other than certifi-
cates of deposit and short-term paper. 

(14) Any church plan described in section 
414(e) of title 26, if, under any such plan, no 
part of the assets may be used for, or diverted 
to, purposes other than the exclusive benefit 
of plan participants or beneficiaries, or any 
company or account that is— 

(A) established by a person that is eligible 
to establish and maintain such a plan under 
section 414(e) of title 26; and 

(B) substantially all of the activities of 
which consist of— 

(i) managing or holding assets contrib-
uted to such church plans or other assets 
which are permitted to be commingled 
with the assets of church plans under title 
26; or 

(ii) administering or providing benefits 
pursuant to church plans. 

(Aug. 22, 1940, ch. 686, title I, § 3, 54 Stat. 797; Oct. 
21, 1942, ch. 619, title I, § 162(e), 56 Stat. 867; Pub. 
L. 89–485, § 13(i), July 1, 1966, 80 Stat. 243; Pub. L. 
91–547, § 3(a), (b), Dec. 14, 1970, 84 Stat. 1414; Pub. 
L. 94–210, title III, § 308(c), Feb. 5, 1976, 90 Stat. 
57; Pub. L. 96–477, title I, § 102, title VII, § 703, 
Oct. 21, 1980, 94 Stat. 2276, 2295; Pub. L. 100–181, 
title VI, §§ 604–606, Dec. 4, 1987, 101 Stat. 1260; 
Pub. L. 104–62, § 2(a), Dec. 8, 1995, 109 Stat. 682; 
Pub. L. 104–290, title II, § 209(a), (c), title V, 
§ 508(a), Oct. 11, 1996, 110 Stat. 3432, 3435, 3447; 
Pub. L. 105–353, title III, § 301(c)(2), Nov. 3, 1998, 
112 Stat. 3236; Pub. L. 106–102, title II, § 221(c), 
Nov. 12, 1999, 113 Stat. 1401.) 

REFERENCES IN TEXT 

The Public Utility Holding Company Act of 1935, re-

ferred to in subsec. (c)(8), is act Aug. 26, 1935, ch. 687, 

title I, 49 Stat. 838, as amended, which is classified gen-

erally to chapter 2C (§ 79 et seq.) of this title. For com-

plete classification of this Act to the Code, see section 

79 of this title and Tables. 

AMENDMENTS 

1999—Subsec. (c)(3). Pub. L. 106–102 inserted ‘‘, if—’’ 

and subpars. (A) to (C) before period at end. 
1998—Subsec. (b). Pub. L. 105–353 substituted ‘‘para-

graph (1)(C)’’ for ‘‘paragraph (3)’’ in introductory provi-

sions. 
1996—Subsec. (a). Pub. L. 104–290, § 209(c)(1)–(5), des-

ignated existing introductory provisions as par. (1), re-

designated former pars. (1) to (3) as subpars. (A) to (C), 

respectively, and designated existing concluding provi-

sions as par. (2). 
Subsec. (a)(2)(C). Pub. L. 104–290, § 209(c)(6), sub-

stituted ‘‘which (i) are’’ for ‘‘which are’’ and added cl. 

(ii). 
Subsec. (c)(1). Pub. L. 104–290, § 209(a)(1), inserted 

after first sentence ‘‘Such issuer shall be deemed to be 

an investment company for purposes of the limitations 

set forth in subparagraphs (A)(i) and (B)(i) of section 

80a–12(d)(1) of this title governing the purchase or other 

acquisition by such issuer of any security issued by any 

registered investment company and the sale of any se-

curity issued by any registered open-end investment 

company to any such issuer.’’ 
Subsec. (c)(1)(A). Pub. L. 104–290, § 209(a)(2), inserted 

‘‘and is or, but for the exception provided for in this 

paragraph or paragraph (7), would be an investment 

company,’’ after ‘‘voting securities of the issuer,’’ and 

struck out ‘‘unless, as of the date of the most recent ac-

quisition by such company of securities of that issuer, 

the value of all securities owned by such company of all 

issuers which are or would, but for the exception set 

forth in this subparagraph, be excluded from the defini-

tion of investment company solely by this paragraph, 

does not exceed 10 per centum of the value of the com-

pany’s total assets. Such issuer nonetheless is deemed 

to be an investment company for purposes of section 

80a–12(d)(1) of this title’’ after ‘‘(other than short-term 

paper)’’. 
Subsec. (c)(2). Pub. L. 104–290, § 209(a)(3), designated 

existing provisions as subpar. (A), substituted ‘‘acting 

as broker, and acting as market intermediary,’’ for 

‘‘and acting as broker,’’, and added subpar. (B). 
Subsec. (c)(7). Pub. L. 104–290, § 209(a)(4), added par. (7) 

and struck out former par. (7) ‘‘Reserved.’’ 
Subsec. (c)(14). Pub. L. 104–290, § 508(a), added par. (14). 
1995—Subsec. (c)(10). Pub. L. 104–62 amended par. (10) 

generally. Prior to amendment, par. (10) read as fol-

lows: ‘‘Any company organized and operated exclu-

sively for religious, educational, benevolent, fraternal, 

charitable, or reformatory purposes, no part of the net 

earnings of which inures to the benefit of any private 

shareholder or individual.’’ 
1987—Subsec. (c)(3). Pub. L. 100–181, § 604, inserted 

‘‘or’’ after ‘‘therefor;’’ and struck out ‘‘; or any com-

mon trust fund or similar fund, established before June 

22, 1936, by a corporation which is supervised or exam-

ined by State or Federal authority having supervision 

over banks, if a majority of the units of beneficial in-

terest in such fund, other than units owned by chari-

table or educational institutions, are held under instru-

ments providing for payment of income to one or more 

persons and of principal to another or others’’ after 

‘‘guardian’’. 
Subsec. (c)(7). Pub. L. 100–181, § 605, substituted ‘‘Re-

served.’’ for ‘‘Any company (A) which is subject to reg-

ulation under section 314 of title 49, except that this ex-

ception shall not apply to a company which the Com-

mission finds and by order declares to be primarily en-

gaged, directly or indirectly, in the business of invest-

ing, reinvesting, owning, holding, or trading in securi-

ties, or (B) whose entire outstanding stock is owned or 

controlled by a company excepted under clause (A) 

hereof, if the assets of the controlled company consist 

substantially of securities issued by companies which 

are subject to regulation under section 314 of title 49.’’ 
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Subsec. (c)(11). Pub. L. 100–181, § 606(1), substituted 

‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’ wherever appearing, which for purposes of 

codification was translated as ‘‘title 26’’ thus requiring 

no change in text. 
Pub. L. 100–181, § 606(2), (3), substituted ‘‘; or any gov-

ernmental plan’’ for ‘‘or which holds only assets of gov-

ernmental plans’’ and ‘‘trusts or governmental plans, 

or both’’ for ‘‘trusts’’. 
1980—Subsec. (c)(1). Pub. L. 96–477, § 102, designated 

existing provisions as subpar. (A), provided that bene-

ficial ownership was to be deemed to be that of the 

holders of ten per cent of company’s outstanding secu-

rities, other than short term paper, unless, as of the 

date of the most recent acquisition by such company of 

securities of that issuer, the value of all securities 

owned by such company of all issuers which were or 

would, but for the exception set forth in subpar. (A), be 

excluded from the definition of investment company 

solely by par. (1), did not exceed ten per cent of the 

value of the company’s total assets, that such issuer 

nonetheless was deemed to be an investment company 

for purposes of section 80a–12(d)(1) of this title, and 

added subpar. (B). 
Subsec. (c)(11). Pub. L. 96–477, § 703, excluded from 

consideration as an investment company for purposes 

of this subchapter any employee’s stock bonus, pen-

sion, or profit-sharing trust which holds only assets of 

governmental plans described in section 77c(a)(2)(C) of 

this title, redesignated former cl. (B) as (C), and added 

cl. (B). 
1976—Subsec. (c)(7). Pub. L. 94–210 designated existing 

provisions as cls. (A) and (B) and, as so designated, in 

cl. (A) provided for applicability to section 314 of title 

49 and inserted exception to exception, in cl. (B) in-

serted provisions relating to companies regulated 

under section 314 of title 49 and made changes in 

phraseology to conform cl. to cl. (A), and struck out 

proviso relating to assets of controlled company. 
1970—Subsec. (b)(2). Pub. L. 91–547, § 3(a), inserted ‘‘in 

good faith’’ after ‘‘paragraph’’ in second sentence. 
Subsec. (c). Pub. L. 91–547, § 3(b)(1), struck out ref-

erence to subsec. (b) in introductory text. 
Subsec. (c)(4). Pub. L. 91–547, § 3(b)(2), redesignated 

par. (5) as (4). See 1966 Amendment note with respect to 

repeal of former par. (4). 
Subsec. (c)(5). Pub. L. 91–547, § 3(b)(2), (3), redesignated 

par. (6) as (5) and inserted ‘‘redeemable securities,’’ be-

fore ‘‘face-amount certificates’’. Former par. (5) redes-

ignated (4). 
Subsec. (c)(6). Pub. L. 91–547, § 3(b)(2), redesignated 

par. (7) as (6), inserted reference to par. (4), and struck 

out reference to par. (6). Former par. (6) redesignated 

(5). 
Subsec. (c)(7). Pub. L. 91–547, § 3(b)(2), redesignated 

par. (9) as (7). Former par. (7) redesignated (6). 
Subsec. (c)(8). Pub. L. 91–547, § 3(b)(2), (4), redesignated 

par. (10) as (8), substituted ‘‘subject to regulation’’ for 

‘‘with a registration in effect as a holding company’’, 

and struck out former par. (8) provision excluding as an 

investment company any company 90 per centum or 

more of the value of whose investment securities are 

represented by securities of a single issuer included 

within a class of persons enumerated in pars. (5), (6), or 

(7) of this subsection. 
Subsecs. (c)(9), (10). Pub. L. 91–547, § 3(b)(2), redesig-

nated pars. (11) and (12) as (9) and (10), respectively. 

Former pars. (9) and (10) redesignated (7) and (8). 
Subsec. (c)(11). Pub. L. 91–547, § 3(b)(2), (5), redesig-

nated par. (13) as (11), substituted ‘‘requirements for 

qualification under section 401 of title 26 [I.R.C. 1954]’’ 

for ‘‘conditions of section 165 of title 26, as amended 

[I.R. 1939]’’, and inserted provisions for exclusion as an 

investment company any collective trust fund main-

tained by a bank consisting solely of assets of such 

trusts or any separate account the assets of which are 

derived from certain sources. Former par. (11) redesig-

nated (9). 
Subsecs. (c)(12) to (15). Pub. L. 91–547, § 3(b)(2), redes-

ignated pars. (14) and (15) as (12) and (13), respectively. 

Former pars. (12) and (13) redesignated (10) and (11). 

1966—Subsec. (c)(4). Pub. L. 89–485 repealed provisions 

which exempt holding company affiliates granted a 

general voting permit by the Board of Governors of the 

Federal Reserve System before 1940 and any such affili-

ates with a later voting permit concerning which deter-

minations were made of being primarily engaged, di-

rectly or indirectly, in the business of holding the 

stock of, and managing or controlling, banks, banking 

associations, savings banks, or trust companies. 

1942—Subsec. (c)(13). Act Oct. 31, 1942, inserted ‘‘as 

amended’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 209 of Pub. L. 104–290 effective 

on earlier of 180 days after Oct. 11, 1996, or date on 

which required rulemaking is completed, see section 

209(e) of Pub. L. 104–290 set out as a note under section 

80a–2 of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–62 applicable as defense to 

any claim in administrative and judicial actions pend-

ing on or commenced after Dec. 8, 1995, that any person, 

security, interest, or participation of type described in 

Pub. L. 104–62 is subject to the Securities Act of 1933, 

the Securities Exchange Act of 1934, the Investment 

Company Act of 1940, the Investment Advisers Act of 

1940, or any State statute or regulation preempted as 

provided in section 80a–3a of this title, except as spe-

cifically provided in such statutes, see section 7 of Pub. 

L. 104–62, set out as a note under section 77c of this 

title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 308(d)(2), (3) of Pub. L. 94–210, as amended by 

Pub. L. 94–555, title II, § 220(c), Oct. 19, 1976, 90 Stat. 

2629, provided that: 

‘‘(2) The amendment made by subsection (b) of this 

section [amending section 78m of this title] shall not 

apply to any report by any person with respect to a fis-

cal year of such person which began before the date of 

enactment of this Act [Feb. 5, 1976]. 

‘‘(3) The amendment made by subsection (c) of this 

section [amending this section] shall take effect on the 

60th day after the date of enactment of this Act [Feb. 

5, 1976]’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

EFFECTIVE DATE OF 1942 AMENDMENT 

Section 162(d) of act Oct. 21, 1942 (Revenue Act of 

1942), as amended by act Dec. 17, 1943, ch. 346, § 3, 57 

Stat. 602, provided: ‘‘TAXABLE YEARS TO WHICH AMEND-

MENTS APPLICABLE.—The amendments made by this 

section [to this section and sections 22, 23, and 165 of 

Title 26, I.R.C. 1939] shall be applicable as to both the 

employer and employees only with respect to taxable 

years of the employer beginning after December 31, 

1941, except that— 

‘‘(1) In the case of a stock bonus, pension, profit-shar-

ing, or annuity plan in effect on or before September 1, 

1942, 

‘‘(A) such a plan shall not become subject to the re-

quirements of section 165(a)(3), (4), (5), and (6) [of 

Title 26, I.R.C. 1939] until the beginning of the first 

taxable year beginning after December 31, 1942. 

‘‘(B) such a plan shall be considered as satisfying 

the requirements of section 165(a), (3), (4), and (5) and 

(6) [of Title 26, I.R.C. 1939] for the period beginning 

with the beginning of the first taxable year following 
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December 31, 1942, and ending December 31, 1944, if 

the provisions thereof satisfy such requirements by 

December 31, 1944, and if by that time such provisions 

are made effective for all purposes as of a date not 

later than January 1, 1944. 

‘‘(C) if the contribution of an employer to such a 

plan in the employer’s taxable year beginning in 1942 

exceeds the maximum amount deductible for such 

year under section 23(p)(1), as amended by this sec-

tion, the amount deductible in such year shall be not 

less than the sum of— 

‘‘(i) the amount paid in such taxable year prior to 

September 1, 1942, and deductible under section 

23(a) or 23(p) prior to amendment by this section, 

and 

‘‘(ii) with respect to the amount paid in such tax-

able year on or after September 1, 1942, that propor-

tion of the amount deductible for the taxable year 

under section 23(p)(1), as amended by this section, 

which the number of months after August 31, 1942, 

in the taxable year bears to twelve. 

‘‘(2) In the case of a stock bonus, pension, profit shar-

ing or annuity plan put into effect after September 1, 

1942, such a plan shall be considered as satisfying the 

requirements of section 165(a)(3), (4), (5), and (6) [of 

Title 26, I.R.C. 1939] for the period beginning with the 

date such plan is put into effect and ending December 

31, 1944, if the provisions thereof satisfy such require-

ments by December 31, 1944, and if by that time such 

provisions are made effective for all purposes as of a 

date not later than the effective date of such plan or 

January 1, 1944, whichever is the later.’’ 

REGULATIONS 

Section 209(d)(1) of Pub. L. 104–290 provided that: 

‘‘Not later than 1 year after the date of enactment of 

this Act [Oct. 11, 1996], the Commission shall prescribe 

rules to implement the requirements of section 

3(c)(1)(B) of the Investment Company Act of 1940 (15 

U.S.C. 80a–3(c)(1)(B)), as amended by this section.’’ 

Section 209(d)(3) of Pub. L. 104–290 provided that: 

‘‘Not later than 1 year after the date of enactment of 

this Act [Oct. 11, 1996], the Commission shall prescribe 

rules pursuant to its authority under section 6 of the 

Investment Company Act of 1940 [15 U.S.C. 80a–6] to 

permit the ownership of securities by knowledgeable 

employees of the issuer of the securities or an affiliated 

person without loss of the exception of the issuer under 

paragraph (1) or (7) of section 3(c) of that Act [15 U.S.C. 

80a–3(c)] from treatment as an investment company 

under that Act [15 U.S.C. 80a–1 et seq.].’’ 

Section 209(d)(4) of Pub. L. 104–290 provided that: 

‘‘Not later than 180 days after the date of enactment of 

this Act [Oct. 11, 1996], the Commission shall prescribe 

rules defining the term ‘beneficial owner’ for purposes 

of section 3(c)(7)(B) of the Investment Company Act of 

1940 [15 U.S.C. 80a–3(c)(7)(B)], as amended by this Act.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

PROTECTION OF CHURCH EMPLOYEE BENEFIT PLANS 

UNDER STATE LAW 

Section 508(f) of Pub. L. 104–290 provided that: 

‘‘(1) REGISTRATION REQUIREMENTS.—Any security is-

sued by or any interest or participation in any church 

plan, company, or account that is excluded from the 

definition of an investment company under section 

3(c)(14) of the Investment Company Act of 1940 [15 

U.S.C. 80a–3(c)(14)], as added by subsection (a) of this 

section, and any offer, sale, or purchase thereof, shall 

be exempt from any law of a State that requires reg-

istration or qualification of securities. 

‘‘(2) TREATMENT OF CHURCH PLANS.—No church plan 

described in section 414(e) of the Internal Revenue Code 

of 1986 [26 U.S.C. 414(e)], no person or entity eligible to 

establish and maintain such a plan under the Internal 

Revenue Code of 1986 [26 U.S.C. 1 et seq.], no company 

or account that is excluded from the definition of an in-

vestment company under section 3(c)(14) of the Invest-

ment Company Act of 1940 [15 U.S.C. 80a–3(c)(14)], as 

added by subsection (a) of this section, and no trustee, 

director, officer, or employee of or volunteer for any 

such plan, person, entity, company, or account shall be 

required to qualify, register, or be subject to regulation 

as an investment company or as a broker, dealer, in-

vestment adviser, or agent under the laws of any State 

solely because such plan, person, entity, company, or 

account buys, holds, sells, or trades in securities for its 

own account or in its capacity as a trustee or adminis-

trator of or otherwise on behalf of, or for the account 

of, or provides investment advice to, for, or on behalf 

of, any such plan, person, or entity or any company or 

account that is excluded from the definition of an in-

vestment company under section 3(c)(14) of the Invest-

ment Company Act of 1940, as added by subsection (a) 

of this section.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77c, 77z–2, 78c, 

78l, 78u–5, 80a–2, 80a–3a, 80a–6, 80a–7, 80a–29, 80a–58, 

80a–62, 80a–64, 80b–3, 80b–5, 6102, 6827 of this title; title 

12 section 1843; title 26 sections 851, 6049. 

§ 80a–3a. Protection of philanthropy under State 
law 

(a) Registration requirements 

A security issued by or any interest or partici-
pation in any pooled income fund, collective 
trust fund, collective investment fund, or simi-
lar fund that is excluded from the definition of 
an investment company under section 
80a–3(c)(10)(B) of this title, and the offer or sale 
thereof, shall be exempt from any statute or 
regulation of a State that requires registration 
or qualification of securities. 

(b) Treatment of charitable organizations 

No charitable organization, or any trustee, di-
rector, officer, employee, or volunteer of a char-
itable organization acting within the scope of 
such person’s employment or duties, shall be re-
quired to register as, or be subject to regulation 
as, a dealer, broker, agent, or investment ad-
viser under the securities laws of any State be-
cause such organization or person buys, holds, 
sells, or trades in securities for its own account 
in its capacity as trustee or administrator of, or 
otherwise on behalf of or for the account of one 
or more of the following: 

(1) a charitable organization; 
(2) a fund that is excluded from the defini-

tion of an investment company under section 
80a–3(c)(10)(B) of this title; or 

(3) a trust or other donative instrument de-
scribed in section 80a–3(c)(10)(B) of this title, 
or the settlors (or potential settlors) or bene-
ficiaries of any such trusts or other instru-
ments. 

(c) State action 

Notwithstanding subsections (a) and (b) of this 
section, during the 3-year period beginning on 
December 8, 1995, a State may enact a statute 
that specifically refers to this section and pro-
vides prospectively that this section shall not 
preempt the laws of that State referred to in 
this section. 

(d) Definitions 

For purposes of this section— 
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(1) the term ‘‘charitable organization’’ 
means an organization described in paragraphs 
(1) through (5) of section 170(c) or section 
501(c)(3) of title 26; 

(2) the term ‘‘security’’ has the same mean-
ing as in section 78c of this title; and 

(3) the term ‘‘State’’ means each of the sev-
eral States of the United States, the District 
of Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the North-
ern Mariana Islands. 

(Pub. L. 104–62, § 6, Dec. 8, 1995, 109 Stat. 685.) 

CODIFICATION 

Section was enacted as part of the Philanthropy Pro-

tection Act of 1995, and not as part of the Investment 

Company Act of 1940 which comprises this subchapter. 

EFFECTIVE DATE 

Section applicable as defense to any claim in admin-

istrative and judicial actions pending on or commenced 

after Dec. 8, 1995, that any person, security, interest, or 

participation of type described in Pub. L. 104–62 is sub-

ject to the Securities Act of 1933, the Securities Ex-

change Act of 1934, the Investment Company Act of 

1940, the Investment Advisers Act of 1940, or any State 

statute or regulation preempted as provided in this sec-

tion, except as specifically provided in such statutes, 

see section 7 of Pub. L. 104–62, set out as an Effective 

Date of 1995 Amendment note under section 77c of this 

title. 

§ 80a–4. Classification of investment companies 

For the purposes of this subchapter, invest-
ment companies are divided into three principal 
classes, defined as follows: 

(1) ‘‘Face-amount certificate company’’ 
means an investment company which is en-
gaged or proposes to engage in the business of 
issuing face-amount certificates of the install-
ment type, or which has been engaged in such 
business and has any such certificate out-
standing. 

(2) ‘‘Unit investment trust’’ means an in-
vestment company which (A) is organized 
under a trust indenture, contract of custodian-
ship or agency, or similar instrument, (B) does 
not have a board of directors, and (C) issues 
only redeemable securities, each of which rep-
resents an undivided interest in a unit of spec-
ified securities; but does not include a voting 
trust. 

(3) ‘‘Management company’’ means any in-
vestment company other than a face-amount 
certificate company or a unit investment 
trust. 

(Aug. 22, 1940, ch. 686, title I, § 4, 54 Stat. 799.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–8, 

80a–58 of this title. 

§ 80a–5. Subclassification of management compa-
nies 

(a) Open-end and closed-end companies 

For the purposes of this subchapter, manage-
ment companies are divided into open-end and 
closed-end companies, defined as follows: 

(1) ‘‘Open-end company’’ means a manage-
ment company which is offering for sale or has 
outstanding any redeemable security of which 
it is the issuer. 

(2) ‘‘Closed-end company’’ means any man-
agement company other than an open-end 
company. 

(b) Diversified and non-diversified companies 

Management companies are further divided 
into diversified companies and non-diversified 
companies, defined as follows: 

(1) ‘‘Diversified company’’ means a manage-
ment company which meets the following re-
quirements: At least 75 per centum of the 
value of its total assets is represented by cash 
and cash items (including receivables), Gov-
ernment securities, securities of other invest-
ment companies, and other securities for the 
purposes of this calculation limited in respect 
of any one issuer to an amount not greater in 
value than 5 per centum of the value of the 
total assets of such management company and 
to not more than 10 per centum of the out-
standing voting securities of such issuer. 

(2) ‘‘Non-diversified company’’ means any 
management company other than a diversified 
company. 

(c) Loss of status as diversified company 

A registered diversified company which at the 
time of its qualification as such meets the re-
quirements of paragraph (1) of subsection (b) of 
this section shall not lose its status as a diversi-
fied company because of any subsequent discrep-
ancy between the value of its various invest-
ments and the requirements of said paragraph, 
so long as any such discrepancy existing imme-
diately after its acquisition of any security or 
other property is neither wholly nor partly the 
result of such acquisition. 

(Aug. 22, 1940, ch. 686, title I, § 5, 54 Stat. 800; 
Pub. L. 100–181, title VI, § 607, Dec. 4, 1987, 101 
Stat. 1261.) 

AMENDMENTS 

1987—Subsec. (a)(2). Pub. L. 100–181 substituted 

‘‘Closed-end’’ for ‘‘Close-end’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–8, 80a–12, 80a–13, 80a–58 of this title. 

§ 80a–6. Exemptions 

(a) Exemption of specified investment companies 

The following investment companies are ex-
empt from the provisions of this subchapter: 

(1) Any company organized or otherwise cre-
ated under the laws of and having its principal 
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1 See References in Text note below. 

office and place of business in Puerto Rico, the 
Virgin Islands, or any other possession of the 
United States; but such exemption shall ter-
minate if any security of which such company 
is the issuer is offered for sale or sold after the 
effective date of this subchapter, by such com-
pany or an underwriter therefor, to a resident 
of any State other than the State in which 
such company is organized. 

(2) Any company which since the effective 
date of this subchapter or within five years 
prior to such date has been reorganized under 
the supervision of a court of competent juris-
diction, if (A) such company was not an in-
vestment company at the commencement of 
such reorganization proceedings, (B) at the 
conclusion of such proceedings all outstanding 
securities of such company were owned by 
creditors of such company or by persons to 
whom such securities were issued on account 
of creditors’ claims, and (C) more than 50 per 
centum of the voting securities of such com-
pany, and securities representing more than 50 
per centum of the net asset value of such com-
pany, are currently owned beneficially by not 
more than twenty-five persons; but such ex-
emption shall terminate if any security of 
which such company is the issuer is offered for 
sale or sold to the public after the conclusion 
of such proceedings by the issuer or by or 
through any underwriter. For the purposes of 
this paragraph, any new company organized as 
part of the reorganization shall be deemed the 
same company as its predecessor; and bene-
ficial ownership shall be determined in the 
manner provided in section 80a–3(c)(1) of this 
title. 

(3) Any issuer as to which there is outstand-
ing a writing filed with the Commission by the 
Federal Savings and Loan Insurance Corpora-
tion stating that exemption of such issuer 
from the provisions of this subchapter is con-
sistent with the public interest and the protec-
tion of investors and is necessary or appro-
priate by reason of the fact that such issuer 
holds or proposes to acquire any assets or any 
product of any assets which have been seg-
regated (A) from assets of any company which 
at the filing of such writing is an insured in-
stitution within the meaning of section 
1724(a) 1 of title 12, or (B) as a part of or in con-
nection with any plan for or condition to the 
insurance of accounts of any company by said 
corporation or the conversion of any company 
into a Federal savings and loan association. 
Any such writing shall expire when canceled 
by a writing similarly filed or at the expira-
tion of two years after the date of its filing, 
whichever first occurs; but said corporation 
may, nevertheless, before, at, or after the ex-
piration of any such writing file another writ-
ing or writings with respect to such issuer. 

(4) Any company which prior to March 15, 
1940, was and now is a wholly-owned subsidiary 
of a registered face-amount certificate com-
pany and was prior to said date and now is or-
ganized and operating under the insurance 
laws of any State and subject to supervision 
and examination by the insurance commis-

sioner thereof, and which prior to March 15, 
1940, was and now is engaged, subject to such 
laws, in business substantially all of which 
consists of issuing and selling only to resi-
dents of such State and investing the proceeds 
from, securities providing for or representing 
participations or interests in intangible assets 
consisting of mortgages or other liens on real 
estate or notes or bonds secured thereby or in 
a fund or deposit of mortgages or other liens 
on real estate or notes or bonds secured there-
by or having outstanding such securities so is-
sued and sold. 

(5)(A) Any company that is not engaged in 
the business of issuing redeemable securities, 
the operations of which are subject to regula-
tion by the State in which the company is or-
ganized under a statute governing entities 
that provide financial or managerial assist-
ance to enterprises doing business, or propos-
ing to do business, in that State if— 

(i) the organizational documents of the 
company state that the activities of the 
company are limited to the promotion of 
economic, business, or industrial develop-
ment in the State through the provision of 
financial or managerial assistance to enter-
prises doing business, or proposing to do 
business, in that State, and such other ac-
tivities that are incidental or necessary to 
carry out that purpose; 

(ii) immediately following each sale of the 
securities of the company by the company or 
any underwriter for the company, not less 
than 80 percent of the securities of the com-
pany being offered in such sale, on a class- 
by-class basis, are held by persons who re-
side or who have a substantial business pres-
ence in that State; 

(iii) the securities of the company are sold, 
or proposed to be sold, by the company or by 
any underwriter for the company, solely to 
accredited investors, as that term is defined 
in section 77b(a)(15) of this title, or to such 
other persons that the Commission, as nec-
essary or appropriate in the public interest 
and consistent with the protection of inves-
tors, may permit by rule, regulation, or 
order; and 

(iv) the company does not purchase any se-
curity issued by an investment company or 
by any company that would be an invest-
ment company except for the exclusions 
from the definition of the term ‘‘investment 
company’’ under paragraph (1) or (7) of sec-
tion 80a–3(c) of this title, other than— 

(I) any debt security that is rated invest-
ment grade by not less than 1 nationally 
recognized statistical rating organization; 
or 

(II) any security issued by a registered 
open-end investment company that is re-
quired by its investment policies to invest 
not less than 65 percent of its total assets 
in securities described in subclause (I) or 
securities that are determined by such reg-
istered open-end investment company to 
be comparable in quality to securities de-
scribed in subclause (I). 

(B) Notwithstanding the exemption provided 
by this paragraph, section 80a–9 of this title 
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(and, to the extent necessary to enforce sec-
tion 80a–9 of this title, sections 80a–37 through 
80a–50 of this title) shall apply to a company 
described in this paragraph as if the company 
were an investment company registered under 
this subchapter. 

(C) Any company proposing to rely on the 
exemption provided by this paragraph shall 
file with the Commission a notification stat-
ing that the company intends to do so, in such 
form and manner as the Commission may pre-
scribe by rule. 

(D) Any company meeting the requirements 
of this paragraph may rely on the exemption 
provided by this paragraph upon filing with 
the Commission the notification required by 
subparagraph (C), until such time as the Com-
mission determines by order that such reli-
ance is not in the public interest or is not con-
sistent with the protection of investors. 

(E) The exemption provided by this para-
graph may be subject to such additional terms 
and conditions as the Commission may by 
rule, regulation, or order determine are nec-
essary or appropriate in the public interest or 
for the protection of investors. 

(b) Exemption of employees’ security company 
upon application; matters considered 

Upon application by any employees’ security 
company, the Commission shall by order exempt 
such company from the provisions of this sub-
chapter and of the rules and regulations here-
under, if and to the extent that such exemption 
is consistent with the protection of investors. In 
determining the provisions to which such an 
order of exemption shall apply, the Commission 
shall give due weight, among other things, to 
the form of organization and the capital struc-
ture of such company, the persons by whom its 
voting securities, evidences of indebtedness, and 
other securities are owned and controlled, the 
prices at which securities issued by such com-
pany are sold and the sales load thereon, the dis-
position of the proceeds of such sales, the char-
acter of the securities in which such proceeds 
are invested, and any relationship between such 
company and the issuer of any such security. 

(c) Exemption of persons, securities or any class 
or classes of persons as necessary and appro-
priate in public interest 

The Commission, by rules and regulations 
upon its own motion, or by order upon applica-
tion, may conditionally or unconditionally ex-
empt any person, security, or transaction, or 
any class or classes of persons, securities, or 
transactions, from any provision or provisions 
of this subchapter or of any rule or regulation 
thereunder, if and to the extent that such ex-
emption is necessary or appropriate in the pub-
lic interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of this subchapter. 

(d) Exemption of closed-end investment compa-
nies 

The Commission, by rules and regulations or 
order, shall exempt a closed-end investment 
company from any or all provisions of this sub-
chapter, but subject to such terms and condi-
tions as may be necessary or appropriate in the 

public interest or for the protection of investors, 
if— 

(1) the aggregate sums received by such com-
pany from the sale of all its outstanding secu-
rities, plus the aggregate offering price of all 
securities of which such company is the issuer 
and which it proposes to offer for sale, do not 
exceed $10,000,000, or such other amount as the 
Commission may set by rule, regulation, or 
order; 

(2) no security of which such company is the 
issuer has been or is proposed to be sold by 
such company or any underwriter therefor, in 
connection with a public offering, to any per-
son who is not a resident of the State under 
the laws of which such company is organized 
or otherwise created; and 

(3) such exemption is not contrary to the 
public interest or inconsistent with the pro-
tection of investors. 

(e) Application of certain specified provisions of 
subchapter to otherwise exempt companies 

If, in connection with any rule, regulation, or 
order under this section exempting any invest-
ment company from any provision of section 
80a–7 of this title, the Commission deems it nec-
essary or appropriate in the public interest or 
for the protection of investors that certain spec-
ified provisions of this subchapter pertaining to 
registered investment companies shall be appli-
cable in respect of such company, the provisions 
so specified shall apply to such company, and to 
other persons in their transactions and relations 
with such company, as though such company 
were a registered investment company. 

(f) Exemption of closed-end company treated as 
business development company 

Any closed-end company which— 
(1) elects to be treated as a business develop-

ment company pursuant to section 80a–53 of 
this title; or 

(2) would be excluded from the definition of 
an investment company by section 80a–3(c)(1) 
of this title, except that it presently proposes 
to make a public offering of its securities as a 
business development company, and has noti-
fied the Commission, in a form and manner 
which the Commission may, by rule, prescribe, 
that it intends in good faith to file, within 90 
days, a notification of election to become sub-
ject to the provisions of sections 80a–54 
through 80a–64 of this title, 

shall be exempt from sections 80a–1 through 
80a–52 of this title, except to the extent provided 
in sections 80a–58 through 80a–64 of this title. 

(Aug. 22, 1940, ch. 686, title I, § 6, 54 Stat. 800; 
Proc. No. 2695, eff. July 4, 1946, 11 F.R. 7517, 60 
Stat. 1352; Pub. L. 86–70, § 12(e), June 25, 1959, 73 
Stat. 143; Pub. L. 86–624, § 7(c), July 12, 1960, 74 
Stat. 412; Pub. L. 95–598, title III, § 310(b), Nov. 6, 
1978, 92 Stat. 2676; Pub. L. 96–477, title I, § 103, 
Oct. 21, 1980, 94 Stat. 2277; Pub. L. 100–181, title 
VI, § 608, Dec. 4, 1987, 101 Stat. 1261; Pub. L. 
104–290, title V, §§ 501, 502, Oct. 11, 1996, 110 Stat. 
3444, 3445.) 

REFERENCES IN TEXT 

For the effective date of this subchapter, referred to 

in subsec. (a)(2), see section 80a–52 of this title. 
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Section 1724 of title 12, referred to in subsec. (a)(3), 
was repealed by Pub. L. 101–73, title IV, § 407, Aug. 9, 
1989, 103 Stat. 363. 

CODIFICATION 

Words ‘‘Philippine Islands’’ deleted from subsec. (a)(1) 
after ‘‘Puerto Rico’’ under the authority of Proc. No. 
2695, granting independence to the Philippine Islands, 
which was issued pursuant to section 1394 of Title 22, 

Foreign Relations and Intercourse, and is set out as a 

note under that section. 

AMENDMENTS 

1996—Subsec. (a)(5). Pub. L. 104–290, § 501, added par. 

(5). 
Subsec. (d)(1). Pub. L. 104–290, § 502, substituted 

‘‘$10,000,000, or such other amount as the Commission 

may set by rule, regulation, or order’’ for ‘‘$100,000’’. 
1987—Subsec. (a)(1). Pub. L. 100–181, § 608(1), struck 

out reference to Canal Zone. 
Subsec. (a)(2) to (5). Pub. L. 100–181, § 608(2), redesig-

nated former pars. (3) to (5) as (2) to (4), and struck out 

former par. (2) which read as follows: ‘‘Any company 

for which, in a proceeding in any court of the United 

States or of a State, a receiver, trustee in a case under 

title 11, or similar officer had been appointed or elected 

prior to the effective date of this subchapter, and every 

such officer so appointed or elected prior to the effec-

tive date of this subchapter; but such exemption shall 

continue only so long as (A) the conduct of such compa-

ny’s business remains subject to the supervision of such 

court or officer thereof, and (B) such company does not 

sell exclusively for cash any security of which it is the 

issuer, except short-term paper and ordinary receiver’s 

or trustee’s certificates.’’ 
1980—Subsec. (f). Pub. L. 96–477 added subsec. (f). 
1978—Subsec. (a)(2). Pub. L. 95–598 substituted ‘‘a case 

under title 11’’ for ‘‘bankruptcy’’. 
1960—Subsec. (a)(1). Pub. L. 86–624 struck out ref-

erence to Hawaii. 
1959—Subsec. (a)(1). Pub. L. 86–70 struck out reference 

to Alaska. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

TRANSFER OF FUNCTIONS 

Federal Savings and Loan Insurance Corporation 

abolished and functions transferred, see sections 401 to 

406 of Pub. L. 101–73, set out as a note under section 1437 

of Title 12, Banks and Banking. 
For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

INVESTMENT COMPANY PROVISIONS INAPPLICABLE TO 

CERTAIN LIFE INSURANCE BENEFITS ISSUED PRIOR TO 

MARCH 23, 1959 

Subchapter inapplicable to certain life insurance ben-

efits issued prior to Mar. 23, 1959, under certain condi-

tions, see section 29 of Pub. L. 91–547, Dec. 14, 1970, 84 

Stat. 1436, set out as a note under section 77c of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–3, 80a–7, 

80a–15, 80a–58, 80a–59, 80a–60, 80a–61, 80a–62, 80a–63, 80a–64 

of this title. 

§ 80a–7. Transactions by unregistered investment 
companies 

(a) Prohibition of transactions in interstate com-
merce by companies 

No investment company organized or other-
wise created under the laws of the United States 

or of a State and having a board of directors, un-
less registered under section 80a–8 of this title, 
shall directly or indirectly— 

(1) offer for sale, sell, or deliver after sale, by 
the use of the mails or any means or instru-
mentality of interstate commerce, any secu-
rity or any interest in a security, whether the 
issuer of such security is such investment 
company or another person; or offer for sale, 
sell, or deliver after sale any such security or 
interest, having reason to believe that such se-
curity or interest will be made the subject of 
a public offering by use of the mails or any 
means or instrumentality of interstate com-
merce; 

(2) purchase, redeem, retire, or otherwise ac-
quire or attempt to acquire, by use of the 
mails or any means or instrumentality of 
interstate commerce, any security or any in-
terest in a security, whether the issuer of such 
security is such investment company or an-
other person; 

(3) control any investment company which 
does any of the acts enumerated in paragraphs 
(1) and (2) of this subsection; 

(4) engage in any business in interstate com-
merce; or 

(5) control any company which is engaged in 
any business in interstate commerce. 

The provisions of this subsection shall not apply 
to transactions of an investment company 
which are merely incidental to its dissolution. 

(b) Prohibition of transactions in interstate com-
merce by depositors or trustees of companies 

No depositor or trustee of or underwriter for 
any investment company, organized or other-
wise created under the laws of the United States 
or of a State and not having a board of directors, 
unless such company is registered under section 
80a–8 of this title or exempt under section 80a–6 
of this title, shall directly or indirectly— 

(1) offer for sale, sell, or deliver after sale, by 
use of the mails or any means or instrumen-
tality of interstate commerce, any security or 
any interest in a security of which such com-
pany is the issuer; or offer for sale, sell, or de-
liver after sale any such security or interest, 
having reason to believe that such security or 
interest will be made the subject of a public 
offering by use of the mails or any means or 
instrumentality of interstate commerce; 

(2) purchase, redeem, or otherwise acquire or 
attempt to acquire, by use of the mails or any 
means or instrumentality of interstate com-
merce, any security or any interest in a secu-
rity of which such company is the issuer; or 

(3) sell or purchase for the account of such 
company, by use of the mails or any means or 
instrumentality of interstate commerce, any 
security or interest in a security, by whom-
ever issued. 

The provisions of this subsection shall not apply 
to transactions which are merely incidental to 
the dissolution of an investment company. 

(c) Prohibition of transactions in interstate com-
merce by promoters of proposed investment 
companies 

No promoter of a proposed investment com-
pany, and no underwriter for such a promoter, 
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shall make use of the mails or any means or in-
strumentality of interstate commerce, directly 
or indirectly, to offer for sale, sell, or deliver 
after sale, in connection with a public offering, 
any preorganization certificate or subscription 
for such a company. 

(d) Prohibition of transactions in interstate com-
merce by companies not organized under 
laws of the United States or a State; excep-
tions 

No investment company, unless organized or 
otherwise created under the laws of the United 
States or of a State, and no depositor or trustee 
of or underwriter for such a company not so or-
ganized or created, shall make use of the mails 
or any means or instrumentality of interstate 
commerce, directly or indirectly, to offer for 
sale, sell, or deliver after sale, in connection 
with a public offering, any security of which 
such company is the issuer. Notwithstanding the 
provisions of this subsection and of section 
80a–8(a) of this title, the Commission is author-
ized, upon application by an investment com-
pany organized or otherwise created under the 
laws of a foreign country, to issue a conditional 
or unconditional order permitting such company 
to register under this subchapter, and to make a 
public offering of its securities by use of the 
mails and means or instrumentalities of inter-
state commerce, if the Commission finds that, 
by reason of special circumstances or arrange-
ments, it is both legally and practically feasible 
effectively to enforce the provisions of this sub-
chapter against such company and that the issu-
ance of such order is otherwise consistent with 
the public interest and the protection of inves-
tors. 

(e) Disclosure by exempt charitable organiza-
tions 

Each fund that is excluded from the definition 
of an investment company under section 
80a–3(c)(10)(B) of this title shall provide, to each 
donor to such fund, at the time of the donation 
or within 90 days after December 8, 1995, which-
ever is later, written information describing the 
material terms of the operation of such fund. 

(Aug. 22, 1940, ch. 686, title I, § 7, 54 Stat. 802; 
Pub. L. 104–62, § 2(b), Dec. 8, 1995, 109 Stat. 683.) 

AMENDMENTS 

1995—Subsec. (e). Pub. L. 104–62 added subsec. (e). 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–62 applicable as defense to 

any claim in administrative and judicial actions pend-

ing on or commenced after Dec. 8, 1995, that any person, 

security, interest, or participation of type described in 

Pub. L. 104–62 is subject to the Securities Act of 1933, 

the Securities Exchange Act of 1934, the Investment 

Company Act of 1940, the Investment Advisers Act of 

1940, or any State statute or regulation preempted as 

provided in section 80a–3a of this title, except as spe-

cifically provided in such statutes, see section 7 of Pub. 

L. 104–62, set out as a note under section 77c of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–41 of 

this title. 

§ 80a–8. Registration of investment companies 

(a) Notification of registration; effective date of 
registration 

Any investment company organized or other-
wise created under the laws of the United States 
or of a State may register for the purposes of 
this subchapter by filing with the Commission a 
notification of registration, in such form as the 
Commission shall by rules and regulations pre-
scribe as necessary or appropriate in the public 
interest or for the protection of investors. An in-
vestment company shall be deemed to be reg-
istered upon receipt by the Commission of such 
notification of registration. 

(b) Registration statement; contents 

Every registered investment company shall 
file with the Commission, within such reason-
able time after registration as the Commission 
shall fix by rules and regulations, an original 
and such copies of a registration statement, in 
such form and containing such of the following 
information and documents as the Commission 
shall by rules and regulations prescribe as nec-
essary or appropriate in the public interest or 
for the protection of investors: 

(1) a recital of the policy of the registrant in 
respect of each of the following types of activi-
ties, such recital consisting in each case of a 
statement whether the registrant reserves 
freedom of action to engage in activities of 
such type, and if such freedom of action is re-
served, a statement briefly indicating, insofar 
as is practicable, the extent to which the reg-
istrant intends to engage therein: (A) the clas-
sification and subclassifications, as defined in 
sections 80a–4 and 80a–5 of this title, within 
which the registrant proposes to operate; (B) 
borrowing money; (C) the issuance of senior 
securities; (D) engaging in the business of un-
derwriting securities issued by other persons; 
(E) concentrating investments in a particular 
industry or group of industries; (F) the pur-
chase and sale of real estate and commodities, 
or either of them; (G) making loans to other 
persons; and (H) portfolio turn-over (including 
a statement showing the aggregate dollar 
amount of purchases and sales of portfolio se-
curities, other than Government securities, in 
each of the last three full fiscal years preced-
ing the filing of such registration statement); 

(2) a recital of all investment policies of the 
registrant, not enumerated in paragraph (1), 
which are changeable only if authorized by 
shareholder vote; 

(3) a recital of all policies of the registrant, 
not enumerated in paragraphs (1) and (2), in 
respect of matters which the registrant deems 
matters of fundamental policy; 

(4) the name and address of each affiliated 
person of the registrant; the name and prin-
cipal address of every company, other than the 
registrant, of which each such person is an of-
ficer, director, or partner; a brief statement of 
the business experience for the preceding five 
years of each officer and director of the reg-
istrant; and 
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(5) the information and documents which 
would be required to be filed in order to reg-
ister under the Securities Act of 1933 [15 U.S.C. 
77a et seq.] and the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq.], all securities (other 
than short-term paper) which the registrant 
has outstanding or proposes to issue. 

(c) Alternative information 

The Commission shall make provision, by per-
missive rules and regulations or order, for the 
filing of the following, or so much of the follow-
ing as the Commission may designate, in lieu of 
the information and documents required pursu-
ant to subsection (b) of this section: 

(1) copies of the most recent registration 
statement filed by the registrant under the 
Securities Act of 1933 [15 U.S.C. 77a et seq.] 
and currently effective under such Act, or if 
the registrant has not filed such a statement, 
copies of a registration statement filed by the 
registrant under the Securities Exchange Act 
of 1934 [15 U.S.C. 78a et seq.] and currently ef-
fective under such Act; 

(2) copies of any reports filed by the reg-
istrant pursuant to section 78m or 78o(d) of 
this title; and 

(3) a report containing reasonably current 
information regarding the matters included in 
copies filed pursuant to paragraphs (1) and (2) 
of this subsection, and such further informa-
tion regarding matters not included in such 
copies as the Commission is authorized to re-
quire under subsection (b) of this section. 

(d) Registration of unit investment trusts 

If the registrant is a unit investment trust 
substantially all of the assets of which are secu-
rities issued by another registered investment 
company, the Commission is authorized to pre-
scribe for the registrant, by rules and regula-
tions or order, a registration statement which 
eliminates inappropriate duplication of informa-
tion contained in the registration statement 
filed under this section by such other invest-
ment company. 

(e) Failure to file registration statement or omis-
sions of material fact 

If it appears to the Commission that a reg-
istered investment company has failed to file 
the registration statement required by this sec-
tion or a report required pursuant to section 
80a–29 (a) or (b) of this title, or has filed such a 
registration statement or report but omitted 
therefrom material facts required to be stated 
therein, or has filed such a registration state-
ment or report in violation of section 80a–33(b) 
of this title, the Commission shall notify such 
company by registered mail or by certified mail 
of the failure to file such registration statement 
or report, or of the respects in which such reg-
istration statement or report appears to be ma-
terially incomplete or misleading, as the case 
may be, and shall fix a date (in no event earlier 
than thirty days after the mailing of such no-
tice) prior to which such company may file such 
registration statement or report or correct the 
same. If such registration statement or report is 
not filed or corrected within the time so fixed by 
the Commission or any extension thereof, the 
Commission, after appropriate notice and oppor-

tunity for hearing, and upon such conditions and 
with such exemptions as it deems appropriate 
for the protection of investors, may by order 
suspend the registration of such company until 
such statement or report is filed or corrected, or 
may by order revoke such registration, if the 
evidence establishes— 

(1) that such company has failed to file a 
registration statement required by this sec-
tion or a report required pursuant to section 
80a–29(a) or (b) of this title, or has filed such 
a registration statement or report but omitted 
therefrom material facts required to be stated 
therein, or has filed such a registration state-
ment or report in violation of section 80a–33(b) 
of this title; and 

(2) that such suspension or revocation is in 
the public interest. 

(f) Cessation of existence as investment company 

Whenever the Commission, on its own motion 
or upon application, finds that a registered in-
vestment company has ceased to be an invest-
ment company, it shall so declare by order and 
upon the taking effect of such order the reg-
istration of such company shall cease to be in 
effect. If necessary for the protection of inves-
tors, an order under this subsection may be 
made upon appropriate conditions. The Commis-
sion’s denial of any application under this sub-
section shall be by order. 

(Aug. 22, 1940, ch. 686, title I, § 8, 54 Stat. 803; 
Pub. L. 86–507, § 1(14), June 11, 1960, 74 Stat. 201; 
Pub. L. 91–547, § 3(c), Dec. 14, 1970, 84 Stat. 1415.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsecs. 

(b)(5) and (c)(1), is act May 27, 1933, ch. 38, title I, 48 

Stat. 74, as amended, which is classified generally to 

subchapter I (§ 77a et seq.) of chapter 2A of this title. 

For complete classification of this Act to the Code, see 

section 77a of this title and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsecs. (b)(5) and (c)(1), is act June 6, 1934, ch. 404, 48 

Stat. 881, as amended, which is classified generally to 

2B (§ 78a et seq.) of this title. For complete classifica-

tion of this Act to the Code, see section 78a of this title 

and Tables. 

Words ‘‘such Act’’, referred to in subsec. (c)(1), mean 

the Securities Act of 1933 and the Securities Exchange 

Act of 1934, respectively. 

AMENDMENTS 

1970—Subsec. (b)(2). Pub. L. 91–547, § 3(c)(1), sub-

stituted ‘‘all investment policies of the registrant’’ and 

‘‘which are changeable only if authorized by share-

holder vote’’ for ‘‘the policy of the registrant in respect 

of matters’’ and ‘‘which the registrant deems matters 

of fundamental policy and elects to treat as such’’, re-

spectively. Former provisions are covered in par. (3). 

Subsec. (b)(3) to (5). Pub. L. 91–547, § 3(c)(2), (3), added 

par. (3) and redesignated former pars. (3) and (4) as (4) 

and (5), respectively. 

1960—Subsec. (e). Pub. L. 86–507 inserted ‘‘or by cer-

tified mail’’ after ‘‘registered mail’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 
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such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 78l, 80a–2, 

80a–6, 80a–7, 80a–13, 80a–42 of this title. 

§ 80a–9. Ineligibility of certain affiliated persons 
and underwriters 

(a) Persons deemed ineligible for service with in-
vestment companies, etc.; investment adviser 

It shall be unlawful for any of the following 
persons to serve or act in the capacity of em-
ployee, officer, director, member of an advisory 
board, investment adviser, or depositor of any 
registered investment company, or principal un-
derwriter for any registered open-end company, 
registered unit investment trust, or registered 
face-amount certificate company: 

(1) any person who within 10 years has been 
convicted of any felony or misdemeanor in-
volving the purchase or sale of any security or 
arising out of such person’s conduct as an un-
derwriter, broker, dealer, investment adviser, 
municipal securities dealer, government secu-
rities broker, government securities dealer, 
bank, transfer agent, or entity or person re-
quired to be registered under the Commodity 
Exchange Act [7 U.S.C. 1 et seq.], or as an af-
filiated person, salesman, or employee of any 
investment company, bank, insurance com-
pany, or entity or person required to be reg-
istered under the Commodity Exchange Act; 

(2) any person who, by reason of any mis-
conduct, is permanently or temporarily en-
joined by order, judgment, or decree of any 
court of competent jurisdiction from acting as 
an underwriter, broker, dealer, investment ad-
viser, municipal securities dealer, government 
securities broker, government securities deal-
er, bank, transfer agent, or entity or person 
required to be registered under the Commod-
ity Exchange Act [7 U.S.C. 1 et seq.], or as an 
affiliated person, salesman, or employee of 
any investment company, bank, insurance 
company, or entity or person required to be 
registered under the Commodity Exchange 
Act, or from engaging in or continuing any 
conduct or practice in connection with any 
such activity or in connection with the pur-
chase or sale of any security; or 

(3) a company any affiliated person of which 
is ineligible, by reason of paragraph (1) or (2) 
of this subsection, to serve or act in the fore-
going capacities. 

For the purposes of paragraphs (1) to (3) of this 
subsection, the term ‘‘investment adviser’’ shall 
include an investment adviser as defined in sub-
chapter II of this chapter. 

(b) Certain persons serving investment compa-
nies; administrative action of Commission 

The Commission may, after notice and oppor-
tunity for hearing, by order prohibit, condi-
tionally or unconditionally, either permanently 
or for such period of time as it in its discretion 
shall deem appropriate in the public interest, 
any person from serving or acting as an em-
ployee, officer, director, member of an advisory 
board, investment adviser or depositor of, or 

principal underwriter for, a registered invest-
ment company or affiliated person of such in-
vestment adviser, depositor, or principal under-
writer, if such person— 

(1) has willfully made or caused to be made 
in any registration statement, application or 
report filed with the Commission under this 
subchapter any statement which was at the 
time and in the light of the circumstances 
under which it was made false or misleading 
with respect to any material fact, or has omit-
ted to state in any such registration state-
ment, application, or report any material fact 
which was required to be stated therein; 

(2) has willfully violated any provision of the 
Securities Act of 1933 [15 U.S.C. 77a et seq.], or 
of the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], or of subchapter II of this 
chapter, or of this subchapter, or of the Com-
modity Exchange Act [7 U.S.C. 1 et seq.], or of 
any rule or regulation under any of such stat-
utes; 

(3) has willfully aided, abetted, counseled, 
commanded, induced, or procured the viola-
tion by any other person of the Securities Act 
of 1933 [15 U.S.C. 77a et seq.], or of the Securi-
ties Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], or of subchapter II of this chapter, or of 
this subchapter, or of the Commodity Ex-
change Act [7 U.S.C. 1 et seq.], or of any rule 
or regulation under any of such statutes; 

(4) has been found by a foreign financial reg-
ulatory authority to have— 

(A) made or caused to be made in any ap-
plication for registration or report required 
to be filed with a foreign securities author-
ity, or in any proceeding before a foreign se-
curities authority with respect to registra-
tion, any statement that was at the time 
and in light of the circumstances under 
which it was made false or misleading with 
respect to any material fact, or has omitted 
to state in any application or report to a for-
eign securities authority any material fact 
that is required to be stated therein; 

(B) violated any foreign statute or regula-
tion regarding transactions in securities or 
contracts of sale of a commodity for future 
delivery traded on or subject to the rules of 
a contract market or any board of trade; 

(C) aided, abetted, counseled, commanded, 
induced, or procured the violation by any 
other person of any foreign statute or regu-
lation regarding transactions in securities 
or contracts of sale of a commodity for fu-
ture delivery traded on or subject to the 
rules of a contract market or any board of 
trade; 

(5) within 10 years has been convicted by a 
foreign court of competent jurisdiction of a 
crime, however denominated by the laws of 
the relevant foreign government, that is sub-
stantially equivalent to an offense set forth in 
paragraph (1) of subsection (a) of this section; 
or 

(6) by reason of any misconduct, is tempo-
rarily or permanently enjoined by any foreign 
court of competent jurisdiction from acting in 
any of the capacities, set forth in paragraph 
(2) of subsection (a) of this section, or a sub-
stantially equivalent foreign capacity, or from 
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engaging in or continuing any conduct or 
practice in connection with any such activity 
or in connection with the purchase or sale of 
any security. 

(c) Application of ineligible person for exemption 

Any person who is ineligible, by reason of sub-
section (a) of this section, to serve or act in the 
capacities enumerated in such subsection, may 
file with the Commission an application for an 
exemption from the provisions of such sub-
section. The Commission shall by order grant 
such application, either unconditionally or on 
an appropriate temporary or other conditional 
basis, if it is established that the prohibitions of 
such subsection (a) as applied to such person, 
are unduly or disproportionately severe or that 
the conduct of such person has been such as not 
to make it against the public interest or protec-
tion of investors to grant such application. 

(d) Money penalties in administrative proceed-
ings 

(1) Authority of Commission 

In any proceeding instituted pursuant to 
subsection (b) of this section against any per-
son, the Commission may impose a civil pen-
alty if it finds, on the record after notice and 
opportunity for hearing, that such person— 

(A) has willfully violated any provision of 
the Securities Act of 1933 [15 U.S.C. 77a et 
seq.], the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], subchapter II of this 
chapter, or this subchapter, or the rules or 
regulations thereunder; 

(B) has willfully aided, abetted, counseled, 
commanded, induced, or procured such a vio-
lation by any other person; or 

(C) has willfully made or caused to be 
made in any registration statement, applica-
tion, or report required to be filed with the 
Commission under this subchapter, any 
statement which was, at the time and in the 
light of the circumstances under which it 
was made, false or misleading with respect 
to any material fact, or has omitted to state 
in any such registration statement, applica-
tion, or report any material fact which was 
required to be stated therein; 

and that such penalty is in the public interest. 

(2) Maximum amount of penalty 

(A) First tier 

The maximum amount of penalty for each 
act or omission described in paragraph (1) 
shall be $5,000 for a natural person or $50,000 
for any other person. 

(B) Second tier 

Notwithstanding subparagraph (A), the 
maximum amount of penalty for each such 
act or omission shall be $50,000 for a natural 
person or $250,000 for any other person if the 
act or omission described in paragraph (1) 
involved fraud, deceit, manipulation, or de-
liberate or reckless disregard of a regulatory 
requirement. 

(C) Third tier 

Notwithstanding subparagraphs (A) and 
(B), the maximum amount of penalty for 
each such act or omission shall be $100,000 

for a natural person or $500,000 for any other 
person if— 

(i) the act or omission described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of 
a regulatory requirement; and 

(ii) such act or omission directly or indi-
rectly resulted in substantial losses or cre-
ated a significant risk of substantial losses 
to other persons or resulted in substantial 
pecuniary gain to the person who commit-
ted the act or omission. 

(3) Determination of public interest 

In considering under this section whether a 
penalty is in the public interest, the Commis-
sion may consider— 

(A) whether the act or omission for which 
such penalty is assessed involved fraud, de-
ceit, manipulation, or deliberate or reckless 
disregard of a regulatory requirement; 

(B) the harm to other persons resulting ei-
ther directly or indirectly from such act or 
omission; 

(C) the extent to which any person was un-
justly enriched, taking into account any res-
titution made to persons injured by such be-
havior; 

(D) whether such person previously has 
been found by the Commission, another ap-
propriate regulatory agency, or a self-regu-
latory organization to have violated the 
Federal securities laws, State securities 
laws, or the rules of a self-regulatory organi-
zation, has been enjoined by a court of com-
petent jurisdiction from violations of such 
laws or rules, or has been convicted by a 
court of competent jurisdiction of violations 
of such laws or of any felony or mis-
demeanor described in section 80b–3(e)(2) of 
this title; 

(E) the need to deter such person and other 
persons from committing such acts or omis-
sions; and 

(F) such other matters as justice may re-
quire. 

(4) Evidence concerning ability to pay 

In any proceeding in which the Commission 
may impose a penalty under this section, a re-
spondent may present evidence of the respond-
ent’s ability to pay such penalty. The Com-
mission may, in its discretion, consider such 
evidence in determining whether such penalty 
is in the public interest. Such evidence may 
relate to the extent of such person’s ability to 
continue in business and the collectability of 
a penalty, taking into account any other 
claims of the United States or third parties 
upon such person’s assets and the amount of 
such person’s assets. 

(e) Authority to enter order requiring account-
ing and disgorgement 

In any proceeding in which the Commission 
may impose a penalty under this section, the 
Commission may enter an order requiring ac-
counting and disgorgement, including reason-
able interest. The Commission is authorized to 
adopt rules, regulations, and orders concerning 
payments to investors, rates of interest, periods 
of accrual, and such other matters as it deems 
appropriate to implement this subsection. 
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(f) Cease-and-desist proceedings 

(1) Authority of Commission 

If the Commission finds, after notice and op-
portunity for hearing, that any person is vio-
lating, has violated, or is about to violate any 
provision of this subchapter, or any rule or 
regulation thereunder, the Commission may 
publish its findings and enter an order requir-
ing such person, and any other person that is, 
was, or would be a cause of the violation, due 
to an act or omission the person knew or 
should have known would contribute to such 
violation, to cease and desist from committing 
or causing such violation and any future viola-
tion of the same provision, rule, or regulation. 
Such order may, in addition to requiring a 
person to cease and desist from committing or 
causing a violation, require such person to 
comply, or to take steps to effect compliance, 
with such provision, rule, or regulation, upon 
such terms and conditions and within such 
time as the Commission may specify in such 
order. Any such order may, as the Commission 
deems appropriate, require future compliance 
or steps to effect future compliance, either 
permanently or for such period of time as the 
Commission may specify, with such provision, 
rule, or regulation with respect to any secu-
rity, any issuer, or any other person. 

(2) Hearing 

The notice instituting proceedings pursuant 
to paragraph (1) shall fix a hearing date not 
earlier than 30 days nor later than 60 days 
after service of the notice unless an earlier or 
a later date is set by the Commission with the 
consent of any respondent so served. 

(3) Temporary order 

(A) In general 

Whenever the Commission determines that 
the alleged violation or threatened violation 
specified in the notice instituting proceed-
ings pursuant to paragraph (1), or the con-
tinuation thereof, is likely to result in sig-
nificant dissipation or conversion of assets, 
significant harm to investors, or substantial 
harm to the public interest, including, but 
not limited to, losses to the Securities In-
vestor Protection Corporation, prior to the 
completion of the proceeding, the Commis-
sion may enter a temporary order requiring 
the respondent to cease and desist from the 
violation or threatened violation and to 
take such action to prevent the violation or 
threatened violation and to prevent dissipa-
tion or conversion of assets, significant 
harm to investors, or substantial harm to 
the public interest as the Commission deems 
appropriate pending completion of such pro-
ceedings. Such an order shall be entered 
only after notice and opportunity for a hear-
ing, unless the Commission, notwithstanding 
section 80a–39(a) of this title, determines 
that notice and hearing prior to entry would 
be impracticable or contrary to the public 
interest. A temporary order shall become ef-
fective upon service upon the respondent 
and, unless set aside, limited, or suspended 
by the Commission or a court of competent 
jurisdiction, shall remain effective and en-

forceable pending the completion of the pro-
ceedings. 

(B) Applicability 

This paragraph shall apply only to a re-
spondent that acts, or, at the time of the al-
leged misconduct acted, as a broker, dealer, 
investment adviser, investment company, 
municipal securities dealer, government se-
curities broker, government securities deal-
er, or transfer agent, or is, or was at the 
time of the alleged misconduct, an associ-
ated person of, or a person seeking to be-
come associated with, any of the foregoing. 

(4) Review of temporary orders 

(A) Commission review 

At any time after the respondent has been 
served with a temporary cease-and-desist 
order pursuant to paragraph (3), the respond-
ent may apply to the Commission to have 
the order set aside, limited, or suspended. If 
the respondent has been served with a tem-
porary cease-and-desist order entered with-
out a prior Commission hearing, the re-
spondent may, within 10 days after the date 
on which the order was served, request a 
hearing on such application and the Com-
mission shall hold a hearing and render a de-
cision on such application at the earliest 
possible time. 

(B) Judicial review 

Within— 
(i) 10 days after the date the respondent 

was served with a temporary cease-and-de-
sist order entered with a prior Commission 
hearing, or 

(ii) 10 days after the Commission renders 
a decision on an application and hearing 
under subparagraph (A), with respect to 
any temporary cease-and-desist order en-
tered without a prior Commission hearing, 

the respondent may apply to the United 
States district court for the district in 
which the respondent resides or has its prin-
cipal place of business, or for the District of 
Columbia, for an order setting aside, limit-
ing, or suspending the effectiveness or en-
forcement of the order, and the court shall 
have jurisdiction to enter such an order. A 
respondent served with a temporary cease- 
and-desist order entered without a prior 
Commission hearing may not apply to the 
court except after hearing and decision by 
the Commission on the respondent’s applica-
tion under subparagraph (A) of this para-
graph. 

(C) No automatic stay of temporary order 

The commencement of proceedings under 
subparagraph (B) of this paragraph shall not, 
unless specifically ordered by the court, op-
erate as a stay of the Commission’s order. 

(D) Exclusive review 

Section 80a–42 of this title shall not apply 
to a temporary order entered pursuant to 
this section. 

(5) Authority to enter order requiring account-
ing and disgorgement 

In any cease-and-desist proceeding under 
subsection (f)(1) of this section, the Commis-
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sion may enter an order requiring accounting 
and disgorgement, including reasonable inter-
est. The Commission is authorized to adopt 
rules, regulations, and orders concerning pay-
ments to investors, rates of interest, periods of 
accrual, and such other matters as it deems 
appropriate to implement this subsection. 

(g) Corporate or other trustees performing func-
tions of investment advisers 

For the purposes of this section, the term ‘‘in-
vestment adviser’’ includes a corporate or other 
trustee performing the functions of an invest-
ment adviser. 

(Aug. 22, 1940, ch. 686, title I, § 9, 54 Stat. 805; 
Pub. L. 91–547, § 4, Dec. 14, 1970, 84 Stat. 1415; 
Pub. L. 94–29, § 28(6), June 4, 1975, 89 Stat. 166; 
Pub. L. 99–571, title I, § 102(l), Oct. 28, 1986, 100 
Stat. 3220; Pub. L. 100–181, title VI, § 609, Dec. 4, 
1987, 101 Stat. 1261; Pub. L. 101–429, title III, § 301, 
Oct. 15, 1990, 104 Stat. 941; Pub. L. 101–550, title 
II, § 205(a), Nov. 15, 1990, 104 Stat. 2718; Pub. L. 
106–102, title II, § 222, Nov. 12, 1999, 113 Stat. 1401.) 

REFERENCES IN TEXT 

The Commodity Exchange Act, referred to in subsecs. 

(a)(1), (2) and (b)(2), (3), is act Sept. 21, 1922, ch. 369, 42 

Stat. 998, as amended, which is classified generally to 

chapter 1 (§ 1 et seq.) of Title 7, Agriculture. For com-

plete classification of this Act to the Code, see section 

1 of Title 7 and Tables. 

The Securities Act of 1933, referred to in subsecs. 

(b)(2), (3) and (d)(1)(A), is act May 27, 1933, ch. 38, title 

I, 48 Stat. 74, as amended, which is classified generally 

to subchapter I (§ 77a et seq.) of chapter 2A of this title. 

For complete classification of this Act to the Code, see 

section 77a of this title and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsecs. (b)(2), (3) and (d)(1)(A), is act June 6, 1934, ch. 

404, 48 Stat. 881, as amended, which is classified gener-

ally to 2B (§ 78a et seq.) of this title. For complete clas-

sification of this Act to the Code, see section 78a of this 

title and Tables. 

AMENDMENTS 

1999—Subsec. (a)(1), (2). Pub. L. 106–102 substituted 

‘‘securities dealer, bank, transfer agent,’’ for ‘‘securi-

ties dealer, transfer agent,’’. 

1990—Subsec. (b)(4) to (6). Pub. L. 101–550 added pars. 

(4) to (6). 

Subsecs. (d) to (f). Pub. L. 101–429, § 301(1), (2), added 

subsecs. (d) to (f) and redesignated former subsec. (d) as 

(g). 

Subsec. (g). Pub. L. 101–429, § 301(3), which directed 

the striking out of ‘‘subsections (a) through (c) of’’ 

after ‘‘the purposes of’’, was executed by striking out 

‘‘subsection (a) through (c) of’’ as the probable intent of 

Congress. 

Pub. L. 101–429, § 301(1), redesignated subsec. (d) as (g). 

1987—Subsec. (a)(1), (2). Pub. L. 100–181 amended pars. 

(1) and (2) generally. Prior to amendment, pars. (1) and 

(2) read as follows: 

‘‘(1) any person who within 10 years has been con-

victed of any felony or misdemeanor involving the pur-

chase or sale of any security or arising out of such per-

son’s conduct as an underwriter, broker, dealer, invest-

ment adviser, municipal securities dealer, government 

securities broker, government securities dealer, or en-

tity or person required to be registered under the Com-

modity Exchange Act, or as an affiliated person, sales-

man, or employee of any investment company, bank, 

insurance company, or entity or person required to be 

registered under the Commodity Exchange Act; 

‘‘(2) any person who, by reason of any misconduct, is 

permanently or temporarily enjoined by order, judg-

ment, or decree of any court of competent jurisdiction 

from acting as an underwriter, broker, dealer, invest-

ment adviser, municipal securities dealer, government 

securities broker, government securities dealer, or en-

tity or person required to be registered under the Com-

modity Exchange Act, or as an affiliated person, sales-

man, or employee of any investment company, bank, 

insurance company, or entity or person required to be 

registered under the Commodity Exchange Act, or from 

engaging in or continuing any conduct or practice in 

connection with any such activity or in connection 

with the purchase or sale of any security; or’’. 

1986—Subsec. (a)(1), (2). Pub. L. 99–571, § 102(l)(1), in-

serted pars. (1) and (2) and struck out former pars. (1) 

and (2) which read as follows: 

‘‘(1) any person who within ten years has been con-

victed of any felony or misdemeanor involving the pur-

chase or sale of any security or arising out of such per-

son’s conduct as an underwriter, broker, dealer, or in-

vestment adviser, or as an affiliated person, salesman, 

or employee of any investment company, bank, or in-

surance company; 

‘‘(2) any person who, by reason of any misconduct, is 

permanently or temporarily enjoined by order, judg-

ment, or decree of any court of competent jurisdiction 

from acting as an underwriter, broker, dealer, or in-

vestment adviser, or as an affiliated person, salesman, 

or employee of any investment company, bank, or in-

surance company, or from engaging in or continuing 

any conduct or practice in connection with any such 

activity or in connection with the purchase or sale of 

any security; or’’. 

Subsec. (b)(2), (3). Pub. L. 99–571, § 102(l)(2), (3), in-

serted reference to Commodity Exchange Act. 

1975—Subsec. (d). Pub. L. 94–29 added subsec. (d). 

1970—Subsec. (a). Pub. L. 91–547, § 4(a), inserted ‘‘em-

ployee,’’ before ‘‘officer’’ in introductory text. 

Subsecs. (b), (c). Pub. L. 91–547, § 4(b), added subsec. 

(b) and redesignated former subsec. (b) as (c). 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78w, 80a–6, 

80a–35, 80a–41, 80a–58 of this title; title 29 section 1111. 
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§ 80a–10. Affiliations or interest of directors, offi-
cers, and employees 

(a) Interested persons of company who may 
serve on board of directors 

No registered investment company shall have 
a board of directors more than 60 per centum of 
the members of which are persons who are inter-
ested persons of such registered company. 

(b) Employment and use of directors, officers, 
etc., as regular broker, principal under-
writer, or investment banker 

No registered investment company shall— 
(1) employ as regular broker any director, 

officer, or employee of such registered com-
pany, or any person of which any such direc-
tor, officer, or employee is an affiliated per-
son, unless a majority of the board of directors 
of such registered company shall be persons 
who are not such brokers or affiliated persons 
of any of such brokers; 

(2) use as a principal underwriter of securi-
ties issued by it any director, officer, or em-
ployee of such registered company or any per-
son of which any such director, officer, or em-
ployee is an interested person, unless a major-
ity of the board of directors of such registered 
company shall be persons who are not such 
principal underwriters or interested persons of 
any of such principal underwriters; or 

(3) have as director, officer, or employee any 
investment banker, or any affiliated person of 
an investment banker, unless a majority of 
the board of directors of such registered com-
pany shall be persons who are not investment 
bankers or affiliated persons of any invest-
ment banker. For the purposes of this para-
graph, a person shall not be deemed an affili-
ated person of an investment banker solely by 
reason of the fact that he is an affiliated per-
son of a company of the character described in 
section 80a–12(d)(3)(A) and (B) of this title. 

(c) Officers, directors, or employees of one bank 
as majority of board of directors of company; 
exceptions 

No registered investment company shall have 
a majority of its board of directors consisting of 
persons who are officers, directors, or employees 
of any one bank (together with its affiliates and 
subsidiaries) or any one bank holding company 
(together with its affiliates and subsidiaries) (as 
such terms are defined in section 1841 of title 
12), except that, if on March 15, 1940, any reg-
istered investment company had a majority of 
its directors consisting of persons who are direc-
tors, officers, or employees of any one bank, 
such company may continue to have the same 
percentage of its board of directors consisting of 
persons who are directors, officers, or employees 
of such bank. 

(d) Exception to limitation of number of inter-
ested persons who may serve on board of di-
rectors 

Notwithstanding subsections (a) and (b)(2) of 
this section, a registered investment company 
may have a board of directors all the members 
of which, except one, are interested persons of 
the investment adviser of such company, or are 
officers or employees of such company, if— 

(1) such investment company is an open-end 
company; 

(2) such investment adviser is registered 
under subchapter II of this chapter and is en-
gaged principally in the business of rendering 
investment supervisory services as defined in 
subchapter II; 

(3) no sales load is charged on securities is-
sued by such investment company; 

(4) any premium over net asset value 
charged by such company upon the issuance of 
any such security, plus any discount from net 
asset value charged on redemption thereof, 
shall not in the aggregate exceed 2 per cen-
tum; 

(5) no sales or promotion expenses are in-
curred by such registered company; but ex-
penses incurred in complying with laws regu-
lating the issue or sale of securities shall not 
be deemed sales or promotion expenses; 

(6) such investment adviser is the only in-
vestment adviser to such investment com-
pany, and such investment adviser does not re-
ceive a management fee exceeding 1 per cen-
tum per annum of the value of such company’s 
net assets averaged over the year or taken as 
of a definite date or dates within the year; 

(7) all executive salaries and executive ex-
penses and office rent of such investment com-
pany are paid by such investment adviser; and 

(8) such investment company has only one 
class of securities outstanding, each unit of 
which has equal voting rights with every other 
unit. 

(e) Death, disqualification, or resignation of di-
rectors as suspension of limitation provisions 

If by reason of the death, disqualification, or 
bona fide resignation of any director or direc-
tors, the requirements of the foregoing provi-
sions of this section or of section 80a–15(f)(1) of 
this title in respect of directors shall not be met 
by a registered investment company, the oper-
ation of such provision shall be suspended as to 
such registered company— 

(1) for a period of thirty days if the vacancy 
or vacancies may be filled by action of the 
board of directors; 

(2) for a period of sixty days if a vote of 
stockholders is required to fill the vacancy or 
vacancies; or 

(3) for such longer period as the Commission 
may prescribe, by rules and regulations upon 
its own motion or by order upon application, 
as not inconsistent with the protection of in-
vestors. 

(f) Officer, director, etc., of company acting as 
principal underwriter of security acquired 
by company 

No registered investment company shall 
knowingly purchase or otherwise acquire, dur-
ing the existence of any underwriting or selling 
syndicate, any security (except a security of 
which such company is the issuer) a principal 
underwriter of which is an officer, director, 
member of an advisory board, investment ad-
viser, or employee of such registered company, 
or is a person (other than a company of the 
character described in section 80a–12(d)(3)(A) and 
(B) of this title) of which any such officer, direc-
tor, member of an advisory board, investment 
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adviser, or employee is an affiliated person, un-
less in acquiring such security such registered 
company is itself acting as a principal under-
writer for the issuer. The Commission, by rules 
and regulations upon its own motion or by order 
upon application, may conditionally or uncondi-
tionally exempt any transaction or classes of 
transactions from any of the provisions of this 
subsection, if and to the extent that such ex-
emption is consistent with the protection of in-
vestors. 

(g) Advisory boards; restrictions on membership 

In the case of a registered investment com-
pany which has an advisory board, such board, 
as a distinct entity, shall be subject to the same 
restrictions as to its membership as are imposed 
upon a board of directors by this section. 

(h) Application of section to unincorporated reg-
istered management companies 

In the case of a registered management com-
pany which is an unincorporated company not 
having a board of directors, the provisions of 
this section shall apply as follows: 

(1) the provisions of subsection (a) of this 
section, as modified by subsection (e) of this 
section, shall apply to the board of directors of 
the depositor of such company; 

(2) the provisions of subsections (b) and (c) of 
this section, as modified by subsection (e) of 
this section, shall apply to the board of direc-
tors of the depositor and of every investment 
adviser of such company; and 

(3) the provisions of subsection (f) of this 
section shall apply to purchases and other ac-
quisitions for the account of such company of 
securities a principal underwriter of which is 
the depositor or an investment adviser of such 
company, or an affiliated person of such de-
positor or investment adviser. 

(Aug. 22, 1940, ch. 686, title I, § 10, 54 Stat. 806; 
Pub. L. 91–547, § 5, Dec. 14, 1970, 84 Stat. 1416; 
Pub. L. 94–29, § 28(5), June 4, 1975, 89 Stat. 165; 
Pub. L. 106–102, title II, § 213(c), Nov. 12, 1999, 113 
Stat. 1398.) 

AMENDMENTS 

1999—Subsec. (c). Pub. L. 106–102 substituted ‘‘bank 

(together with its affiliates and subsidiaries) or any one 

bank holding company (together with its affiliates and 

subsidiaries) (as such terms are defined in section 1841 

of title 12), except’’ for ‘‘bank, except’’. 
1975—Subsec. (e). Pub. L. 94–29 inserted reference to 

provisions of section 80a–15(f)(1) of this title. 
1970—Subsec. (a). Pub. L. 91–547, § 5(a), struck out in-

troductory text ‘‘After one year from the effective date 

of this subchapter’’ and substituted ‘‘interested persons 

of such registered company’’ for ‘‘investment advisers 

of, affiliated persons of an investment adviser of, or of-

ficers or employees of, such registered company’’. 
Subsec. (b). Pub. L. 91–547, § 5(b)(1), struck out intro-

ductory text ‘‘After one year from the effective date of 

this subchapter,’’ and substituted ‘‘No’’ for ‘‘no’’. 
Subsec. (b)(2). Pub. L. 91–547, § 5(b)(2), substituted ‘‘in-

terested’’ for ‘‘affiliated’’ in two places. 
Subsec. (c). Pub. L. 91–547, § 5(c), struck out introduc-

tory text ‘‘After the effective date of this subchapter’’, 

substituted ‘‘No’’, ‘‘, except that’’, ‘‘had a majority’’, 

and ‘‘such company’’ for ‘‘no’’, ‘‘: Provided, That’’, 

‘‘shall have had a majority’’, and ‘‘such company’’, re-

spectively, and inserted reference to employees where 

first appearing. 
Subsec. (d). Pub. L. 91–547, § 5(d), reenacted provisions 

except for substitution of ‘‘interested persons’’ for ‘‘af-

filiated persons’’ in introductory text, deletion of ‘‘such 

investment adviser’’ before ‘‘is engaged’’ in item (2), 

and substitution of ‘‘class of securities’’ for ‘‘class of 

stock’’ and ‘‘unit’’ for ‘‘share’’ in two places in item (8). 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

For effective date of amendment by Pub. L. 91–547, 

see section 30 (introductory text and pars. (1) and (2)) 

of Pub. L. 91–547, set out as a note under section 80a–52 

of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–12, 

80a–58 of this title. 

§ 80a–11. Offers to exchange securities 

(a) Approval by Commission for exchanges of se-
curities on basis other than relative net asset 
value 

It shall be unlawful for any registered open- 
end company or any principal underwriter for 
such a company to make or cause to be made an 
offer to the holder of a security of such company 
or of any other open-end investment company to 
exchange his security for a security in the same 
or another such company on any basis other 
than the relative net asset values of the respec-
tive securities to be exchanged, unless the terms 
of the offer have first been submitted to and ap-
proved by the Commission or are in accordance 
with such rules and regulations as the Commis-
sion may have prescribed in respect of such of-
fers which are in effect at the time such offer is 
made. For the purposes of this section, (A) an 
offer by a principal underwriter means an offer 
communicated to holders of securities of a class 
or series but does not include an offer made by 
such principal underwriter to an individual in-
vestor in the course of a retail business con-
ducted by such principal underwriter, and (B) 
the net asset value means the net asset value 
which is in effect for the purpose of determining 
the price at which the securities, or class or se-
ries of securities involved, are offered for sale to 
the public either (1) at the time of the receipt by 
the offeror of the acceptance of the offer or (2) 
at such later times as is specified in the offer. 

(b) Application of section to offers pursuant to 
plan of reorganization 

The provisions of this section shall not apply 
to any offer made pursuant to any plan of reor-
ganization, which is submitted to and requires 
the approval of the holders of at least a major-
ity of the outstanding shares of the class or se-
ries to which the security owned by the offeree 
belongs. 
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(c) Application of section to specific exchange of-
fers 

The provisions of subsection (a) of this section 
shall be applicable, irrespective of the basis of 
exchange, (1) to any offer of exchange of any se-
curity of a registered open-end company for a 
security of a registered unit investment trust or 
registered face-amount certificate company; and 
(2) to any type of offer of exchange of the securi-
ties of registered unit investment trusts or reg-
istered face-amount certificate companies for 
the securities of any other investment company. 

(Aug. 22, 1940, ch. 686, title I, § 11, 54 Stat. 808; 
Pub. L. 91–547, § 6, Dec. 14, 1970, 84 Stat. 1417.) 

AMENDMENTS 

1970—Subsec. (b). Pub. L. 91–547 struck out item (1) 

designation of existing provisions and item (2) provi-

sion for nonapplication of this section to any offer 

made pursuant to the right of conversion, at the option 

of the holder, from one class or series into another 

class or series of securities issued by the same company 

upon such terms as are specified in the charter, certifi-

cate of incorporation, articles of association, by-laws, 

or trust indenture subject to which the securities to be 

converted were issued or are to be issued. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–12, 

80a–22 of this title. 

§ 80a–12. Functions and activities of investment 
companies 

(a) Purchase of securities on margin; joint trad-
ing accounts; short sales of securities; excep-
tions 

It shall be unlawful for any registered invest-
ment company, in contravention of such rules 
and regulations or orders as the Commission 
may prescribe as necessary or appropriate in the 
public interest or for the protection of inves-
tors— 

(1) to purchase any security on margin, ex-
cept such short-term credits as are necessary 
for the clearance of transactions; 

(2) to participate on a joint or a joint and 
several basis in any trading account in securi-
ties, except in connection with an underwrit-
ing in which such registered company is a par-
ticipant; or 

(3) to effect a short sale of any security, ex-
cept in connection with an underwriting in 
which such registered company is a partici-
pant. 

(b) Distribution by investment company of secu-
rities of which it is issuer 

It shall be unlawful for any registered open- 
end company (other than a company complying 
with the provisions of section 80a–10(d) of this 

title) to act as a distributor of securities of 
which it is the issuer, except through an under-
writer, in contravention of such rules and regu-
lations as the Commission may prescribe as nec-
essary or appropriate in the public interest or 
for the protection of investors. 

(c) Limitations on commitments as underwriter 

It shall be unlawful for any registered diversi-
fied company to make any commitment as un-
derwriter, if immediately thereafter the amount 
of its outstanding underwriting commitments, 
plus the value of its investments in securities of 
issuers (other than investment companies) of 
which it owns more than 10 per centum of the 
outstanding voting securities, exceeds 25 per 
centum of the value of its total assets. 

(d) Limitations on acquisition by investment 
companies of securities of other specific 
businesses 

(1)(A) It shall be unlawful for any registered 
investment company (the ‘‘acquiring company’’) 
and any company or companies controlled by 
such acquiring company to purchase or other-
wise acquire any security issued by any other 
investment company (the ‘‘acquired company’’), 
and for any investment company (the ‘‘acquir-
ing company’’) and any company or companies 
controlled by such acquiring company to pur-
chase or otherwise acquire any security issued 
by any registered investment company (the ‘‘ac-
quired company’’), if the acquiring company and 
any company or companies controlled by it im-
mediately after such purchase or acquisition 
own in the aggregate— 

(i) more than 3 per centum of the total out-
standing voting stock of the acquired com-
pany; 

(ii) securities issued by the acquired com-
pany having an aggregate value in excess of 5 
per centum of the value of the total assets of 
the acquiring company; or 

(iii) securities issued by the acquired com-
pany and all other investment companies 
(other than treasury stock of the acquiring 
company) having an aggregate value in excess 
of 10 per centum of the value of the total as-
sets of the acquiring company. 

(B) It shall be unlawful for any registered 
open-end investment company (the ‘‘acquired 
company’’), any principal underwriter therefor, 
or any broker or dealer registered under the Se-
curities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], knowingly to sell or otherwise dispose of 
any security issued by the acquired company to 
any other investment company (the ‘‘acquiring 
company’’) or any company or companies con-
trolled by the acquiring company, if imme-
diately after such sale or disposition— 

(i) more than 3 per centum of the total out-
standing voting stock of the acquired com-
pany is owned by the acquiring company and 
any company or companies controlled by it; or 

(ii) more than 10 per centum of the total out-
standing voting stock of the acquired com-
pany is owned by the acquiring company and 
other investment companies and companies 
controlled by them. 

(C) It shall be unlawful for any investment 
company (the ‘‘acquiring company’’) and any 



Page 424 TITLE 15—COMMERCE AND TRADE § 80a–12 

company or companies controlled by the acquir-
ing company to purchase or otherwise acquire 
any security issued by a registered closed-end 
investment company, if immediately after such 
purchase or acquisition the acquiring company, 
other investment companies having the same in-
vestment adviser, and companies controlled by 
such investment companies, own more than 10 
per centum of the total outstanding voting 
stock of such closed-end company. 

(D) The provisions of this paragraph shall not 
apply to a security received as a dividend or as 
a result of an offer of exchange approved pursu-
ant to section 80a–11 of this title or of a plan of 
reorganization of any company (other than a 
plan devised for the purpose of evading the fore-
going provisions). 

(E) The provisions of this paragraph shall not 
apply to a security (or securities) purchased or 
acquired by an investment company if— 

(i) the depositor of, or principal underwriter 
for, such investment company is a broker or 
dealer registered under the Securities Ex-
change Act of 1934 [15 U.S.C. 78a et seq.], or a 
person controlled by such a broker or dealer; 

(ii) such security is the only investment se-
curity held by such investment company (or 
such securities are the only investment securi-
ties held by such investment company, if such 
investment company is a registered unit in-
vestment trust that issues two or more classes 
or series of securities, each of which provides 
for the accumulation of shares of a different 
investment company); and 

(iii) the purchase or acquisition is made pur-
suant to an arrangement with the issuer of, or 
principal underwriter for the issuer of, the se-
curity whereby such investment company is 
obligated— 

(aa) either to seek instructions from its se-
curity holders with regard to the voting of 
all proxies with respect to such security and 
to vote such proxies only in accordance with 
such instructions, or to vote the shares held 
by it in the same proportion as the vote of 
all other holders of such security, and 

(bb) in the event that such investment 
company is not a registered investment 
company, to refrain substituting such secu-
rity unless the Commission shall have ap-
proved such substitution in the manner pro-
vided in section 80a–26 of this title. 

(F) The provisions of this paragraph shall not 
apply to securities purchased or otherwise ac-
quired by a registered investment company if— 

(i) immediately after such purchase or ac-
quisition not more than 3 per centum of the 
total outstanding stock of such issuer is 
owned by such registered investment company 
and all affiliated persons of such registered in-
vestment company; and 

(ii) such registered investment company has 
not offered or sold after January 1, 1971, and is 
not proposing to offer or sell any security is-
sued by it through a principal underwriter or 
otherwise at a public offering price which in-
cludes a sales load of more than 11⁄2 per cen-
tum. 

No issuer of any security purchased or acquired 
by a registered investment company pursuant to 

this subparagraph shall be obligated to redeem 
such security in an amount exceeding 1 per cen-
tum of such issuer’s total outstanding securities 
during any period of less than thirty days. Such 
investment company shall exercise voting rights 
by proxy or otherwise with respect to any secu-
rity purchased or acquired pursuant to this sub-
paragraph in the manner prescribed by subpara-
graph (E) of this subsection. 

(G)(i) This paragraph does not apply to securi-
ties of a registered open-end investment com-
pany or a registered unit investment trust 
(hereafter in this subparagraph referred to as 
the ‘‘acquired company’’) purchased or other-
wise acquired by a registered open-end invest-
ment company or a registered unit investment 
trust (hereafter in this subparagraph referred to 
as the ‘‘acquiring company’’) if— 

(I) the acquired company and the acquiring 
company are part of the same group of invest-
ment companies; 

(II) the securities of the acquired company, 
securities of other registered open-end invest-
ment companies and registered unit invest-
ment trusts that are part of the same group of 
investment companies, Government securities, 
and short-term paper are the only investments 
held by the acquiring company; 

(III) with respect to— 
(aa) securities of the acquired company, 

the acquiring company does not pay and is 
not assessed any charges or fees for distribu-
tion-related activities, unless the acquiring 
company does not charge a sales load or 
other fees or charges for distribution-related 
activities; or 

(bb) securities of the acquiring company, 
any sales loads and other distribution-relat-
ed fees charged, when aggregated with any 
sales load and distribution-related fees paid 
by the acquiring company with respect to se-
curities of the acquired company, are not ex-
cessive under rules adopted pursuant to sec-
tion 80a–22(b) of this title or section 80a–22(c) 
of this title by a securities association reg-
istered under section 15A of the Securities 
Exchange Act of 1934 [15 U.S.C. 78o–3], or the 
Commission; 

(IV) the acquired company has a policy that 
prohibits it from acquiring any securities of 
registered open-end investment companies or 
registered unit investment trusts in reliance 
on this subparagraph or subparagraph (F); and 

(V) such acquisition is not in contravention 
of such rules and regulations as the Commis-
sion may from time to time prescribe with re-
spect to acquisitions in accordance with this 
subparagraph, as necessary and appropriate 
for the protection of investors. 

(ii) For purposes of this subparagraph, the 
term ‘‘group of investment companies’’ means 
any 2 or more registered investment companies 
that hold themselves out to investors as related 
companies for purposes of investment and inves-
tor services. 

(H) For the purposes of this paragraph, the 
value of an investment company’s total assets 
shall be computed as of the time of a purchase 
or acquisition or as closely thereto as is reason-
ably possible. 
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(I) In any action brought to enforce the provi-
sions of this paragraph, the Commission may 
join as a party the issuer of any security pur-
chased or otherwise acquired in violation of this 
paragraph, and the court may issue any order 
with respect to such issuer as may be necessary 
or appropriate for the enforcement of the provi-
sions of this paragraph. 

(J) The Commission, by rule or regulation, 
upon its own motion or by order upon applica-
tion, may conditionally or unconditionally ex-
empt any person, security, or transaction, or 
any class or classes of persons, securities, or 
transactions from any provision of this sub-
section, if and to the extent that such exemp-
tion is consistent with the public interest and 
the protection of investors. 

(2) It shall be unlawful for any registered in-
vestment company and any company or compa-
nies controlled by such registered investment 
company to purchase or otherwise acquire any 
security (except a security received as a divi-
dend or as a result of a plan of reorganization of 
any company, other than a plan devised for the 
purpose of evading the provisions of this para-
graph) issued by any insurance company of 
which such registered investment company and 
any company or companies controlled by such 
registered company do not, at the time of such 
purchase or acquisition, own in the aggregate at 
least 25 per centum of the total outstanding vot-
ing stock, if such registered company and any 
company or companies controlled by it own in 
the aggregate, or as a result of such purchase or 
acquisition will own in the aggregate, more than 
10 per centum of the total outstanding voting 
stock of such insurance company. 

(3) It shall be unlawful for any registered in-
vestment company and any company or compa-
nies controlled by such registered investment 
company to purchase or otherwise acquire any 
security issued by or any other interest in the 
business of any person who is a broker, a dealer, 
is engaged in the business of underwriting, or is 
either an investment adviser of an investment 
company or an investment adviser registered 
under subchapter II of this chapter, unless (A) 
such person is a corporation all the outstanding 
securities of which (other than short-term 
paper, securities representing bank loans, and 
directors’ qualifying shares) are, or after such 
acquisition will be, owned by one or more reg-
istered investment companies; and (B) such per-
son is primarily engaged in the business of un-
derwriting and distributing securities issued by 
other persons, selling securities to customers, or 
any one or more of such or related activities, 
and the gross income of such person normally is 
derived principally from such business or related 
activities. 

(e) Acquisition of securities issued by corpora-
tions in business of underwriting, furnishing 
capital to industry, etc. 

Notwithstanding any provisions of this sub-
chapter, any registered investment company 
may hereafter purchase or otherwise acquire 
any security issued by any one corporation en-
gaged or proposing to engage in the business of 
underwriting, furnishing capital to industry, fi-
nancing promotional enterprises, purchasing se-

curities of issuers for which no ready market is 
in existence, and reorganizing companies or 
similar activities; provided— 

(1) That the securities issued by such cor-
poration (other than short-term paper and se-
curities representing bank loans) shall consist 
solely of one class of common stock and shall 
have been originally issued or sold for invest-
ment to registered investment companies 
only; 

(2) That the aggregate cost of the securities 
of such corporation purchased by such reg-
istered investment company does not exceed 5 
per centum of the value of the total assets of 
such registered company at the time of any 
purchase or acquisition of such securities; and 

(3) That the aggregate paid-in capital and 
surplus of such corporation does not exceed 
$100,000,000. 

For the purpose of paragraph (1) of section 
80a–5(b) of this title any investment in any such 
corporation shall be deemed to be an investment 
in an investment company. 

(f) Organization and ownership by one reg-
istered face-amount certificate company of 
all or part of capital stock of not more than 
two other face-amount certificate companies; 
limitations 

Notwithstanding any provisions of this chap-
ter, any registered face-amount certificate com-
pany may organize not more than two face- 
amount certificate companies and acquire and 
own all or any part of the capital stock thereof 
only if such stock is acquired and held for in-
vestment: Provided, That the aggregate cost to 
such registered company of all such stock so ac-
quired shall not exceed six times the amount of 
the minimum capital stock requirement pro-
vided in subdivision (1) of subsection (a) of sec-
tion 80a–28 of this title for a face-amount com-
pany organized on or after March 15, 1940: And 

provided further, That the aggregate cost to such 
registered company of all such capital stock is-
sued by face-amount certificate companies orga-
nized or otherwise created under laws other than 
the laws of the United States or any State 
thereof shall not exceed twice the amount of the 
minimum capital stock requirement provided in 
subdivision (1) of subsection (a) of said section 
80a–28 for a company organized on or after 
March 15, 1940. Nothing contained in this sub-
section shall be deemed to prevent the sale of 
any such stock to any other person if the origi-
nal purchase was made by such registered face- 
amount certificate company in good faith for in-
vestment and not for resale. 

(g) Exceptions to limitation on ownership by in-
vestment company of securities of insurance 
company 

Notwithstanding the provisions of this section 
any registered investment company and any 
company or companies controlled by such reg-
istered company may purchase or otherwise ac-
quire from another investment company or any 
company or companies controlled by such reg-
istered company more than 10 per centum of the 
total outstanding voting stock of any insurance 
company owned by any such company or compa-
nies, or may acquire the securities of any insur-
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ance company if the Commission by order deter-
mines that such acquisition is in the public in-
terest because the financial condition of such in-
surance company will be improved as a result of 
such acquisition or any plan contemplated as a 
result thereof. This section shall not be deemed 
to prohibit the promotion of a new insurance 
company or the acquisition of the securities of 
any newly created insurance company by a reg-
istered investment company, alone or with 
other persons. Nothing contained in this section 
shall in any way affect or derogate from the 
powers of any insurance commissioner or simi-
lar official or agency of the United States or any 
State, or to affect the right under State law of 
any insurance company to acquire securities of 
any other insurance company or insurance com-
panies. 

(Aug. 22, 1940, ch. 686, title I, § 12, 54 Stat. 808; 
Pub. L. 91–547, § 7, Dec. 14, 1970, 84 Stat. 1417; 
Pub. L. 100–181, title VI, § 610, Dec. 4, 1987, 101 
Stat. 1261; Pub. L. 104–290, title II, § 202, Oct. 11, 
1996, 110 Stat. 3426; Pub. L. 105–353, title III, 
§ 301(c)(3), Nov. 3, 1998, 112 Stat. 3236.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 

subsec. (d)(1)(B), (E)(i), is act June 6, 1934, ch. 404, 48 

Stat. 881, as amended, which is classified generally to 

2B (§ 78a et seq.) of this title. For complete classifica-

tion of this Act to the Code, see section 78a of this title 

and Tables. 

AMENDMENTS 

1998—Subsec. (d)(1)(G)(i)(III)(bb). Pub. L. 105–353 sub-

stituted ‘‘the acquired company’’ for ‘‘the acquired 

fund’’. 

1996—Subsec. (d)(1)(D), (E). Pub. L. 104–290, § 202(3), 

substituted ‘‘this paragraph’’ for ‘‘this paragraph (1)’’. 

Subsec. (d)(1)(E)(iii). Pub. L. 104–290, § 202(1)(A), 

struck out ‘‘in the event such investment company is 

not a registered investment company,’’ after ‘‘(iii)’’. 

Subsec. (d)(1)(E)(iii)(bb). Pub. L. 104–290, § 202(1)(B), 

inserted ‘‘in the event that such investment company 

is not a registered investment company,’’ after ‘‘(bb)’’. 

Subsec. (d)(1)(F). Pub. L. 104–290, § 202(3), substituted 

‘‘this paragraph’’ for ‘‘this paragraph (1)’’. 

Subsec. (d)(1)(G). Pub. L. 104–290, § 202(2), (4), added 

subpar. (G). Former subpar. (G) redesignated (H). 

Subsec. (d)(1)(H). Pub. L. 104–290, § 202(3), substituted 

‘‘this paragraph’’ for ‘‘this paragraph (1)’’. 

Pub. L. 104–290, § 202(2), redesignated subpar. (G) as 

(H). Former subpar. (H) redesignated (I). 

Subsec. (d)(1)(I). Pub. L. 104–290, § 202(3), substituted 

‘‘this paragraph’’ for ‘‘this paragraph (1)’’ wherever ap-

pearing. 

Pub. L. 104–290, § 202(2), redesignated subpar. (H) as (I). 

Subsec. (d)(1)(J). Pub. L. 104–290, § 202(5), added sub-

par. (J). 

1987—Subsec. (d)(1)(A)(iii). Pub. L. 100–181, § 610(1), 

substituted ‘‘treasury’’ for ‘‘Treasury’’. 

Subsec. (d)(1)(G). Pub. L. 100–181, § 610(2), substituted 

‘‘is reasonably possible’’ for ‘‘it reasonably possible’’. 

Subsec. (f). Pub. L. 100–181, § 610(3), substituted 

‘‘thereof only’’ for ‘‘only thereof’’. 

1970—Subsec. (d)(1). Pub. L. 91–547 substituted provi-

sions designated as subpars. (A) to (C) and (E) to (H) for 

former introductory provisions reading ‘‘It shall be un-

lawful for any registered investment company and any 

company or companies controlled by such registered 

investment company to purchase or otherwise acquire 

after August 22, 1940, any security issued by or any 

other interest in the business of—’’ and subpar. (1) 

reading ‘‘any other investment company of which such 

registered investment company and company or com-

panies controlled by such registered company shall not 

at the time of such purchase or acquisition own in the 

aggregate at least 25 per centum of the total outstand-

ing voting stock, if such registered investment com-

pany and any company or companies controlled by it 

own in the aggregate or as a result of such purchase or 

acquisition will own in the aggregate more than 5 per 

centum of the total outstanding voting stock of such 

other investment company if the policy of such other 

investment company is the concentration of invest-

ments in a particular industry or group of industries, 

or more than 3 per centum of the total outstanding vot-

ing stock of such other investment company if the pol-

icy of such other investment company is not the con-

centration of investments in a particular industry or 

group of industries, except and cl. (B) exception reading 

‘‘a security purchased with the proceeds of payments 

on periodic payment plan certificates, pursuant to the 

terms of the trust indenture under which such certifi-

cates are issued’’, cl. (A) of such subpar. (1) being incor-

porated in subpar. (D) of this par. (1). 

Subsec. (d)(2). Pub. L. 91–547 incorporated existing in-

troductory text and subpar. (2) provisions in provisions 

redesignated as par. (2) and struck out ‘‘after August 

22, 1940,’’ after ‘‘purchase or otherwise acquire’’. 

Subsec. (d)(3). Pub. L. 91–547 incorporated existing in-

troductory text and subpar. (3) provisions in provisions 

redesignated as par. (3) and struck out ‘‘after August 

22, 1940,’’ after ‘‘purchase or otherwise acquire’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–3, 

80a–6, 80a–10, 80a–17, 80a–22, 80a–59 of this title. 

§ 80a–13. Changes in investment policy 

(a) No registered investment company shall, 
unless authorized by the vote of a majority of 
its outstanding voting securities— 

(1) change its subclassification as defined in 
section 80a–5(a)(1) and (2) of this title or its 
subclassification from a diversified to a non-
diversified company; 

(2) borrow money, issue senior securities, un-
derwrite securities issued by other persons, 
purchase or sell real estate or commodities or 
make loans to other persons, except in each 
case in accordance with the recitals of policy 
contained in its registration statement in re-
spect thereto; 

(3) deviate from its policy in respect of con-
centration of investments in any particular 
industry or group of industries as recited in its 
registration statement, deviate from any in-
vestment policy which is changeable only if 
authorized by shareholder vote, or deviate 
from any policy recited in its registration 
statement pursuant to section 80a–8(b)(3) of 
this title; or 

(4) change the nature of its business so as to 
cease to be an investment company. 

(b) In the case of a common-law trust of the 
character described in section 80a–16(c) of this 
title, either written approval by holders of a ma-
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jority of the outstanding shares of beneficial in-
terest or the vote of a majority of such out-
standing shares cast in person or by proxy at a 
meeting called for the purpose shall for the pur-
poses of subsection (a) of this section be deemed 
the equivalent of the vote of a majority of the 
outstanding voting securities, and the provi-
sions of paragraph (42) of section 80a–2(a) of this 
title as to a majority shall be applicable to the 
vote cast at such a meeting. 

(Aug. 22, 1940, ch. 686, title I, § 13, 54 Stat. 811; 
Pub. L. 91–547, §§ 2(b), 3(d), Dec. 14, 1970, 84 Stat. 
1414, 1415; Pub. L. 94–29, § 28(4), June 4, 1975, 89 
Stat. 165.) 

AMENDMENTS 

1975—Subsec. (b). Pub. L. 94–29 substituted ‘‘section 

80a–16(c) of this title’’ for ‘‘subsection (b) of section 

80a–16 of this title’’. 

1970—Subsec. (a)(3). Pub. L. 91–547, § 3(d), prohibited 

deviation from any investment policy which is change-

able only if authorized by shareholder vote, substituted 

‘‘section 8(b)(3)’’ for ‘‘section 8(b)(2)’’, and in the latter 

deviation provision struck out ‘‘fundamental’’ before 

‘‘policy’’. 

Subsec. (b). Pub. L. 91–547, § 2(b), substituted ref-

erence to ‘‘paragraph (42)’’ for ‘‘paragraph (40)’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–18 of 

this title. 

§ 80a–14. Size of investment companies 

(a) Public offerings 

No registered investment company organized 
after August 22, 1940, and no principal under-
writer for such a company, shall make a public 
offering of securities of which such company is 
the issuer, unless— 

(1) such company has a net worth of at least 
$100,000; 

(2) such company has previously made a pub-
lic offering of its securities, and at the time of 
such offering had a net worth of at least 
$100,000; or 

(3) provision is made in connection with and 
as a condition of the registration of such secu-
rities under the Securities Act of 1933 [15 
U.S.C. 77a et seq.] which in the opinion of the 
Commission adequately insures (A) that after 
the effective date of such registration state-
ment such company will not issue any secu-
rity or receive any proceeds of any subscrip-
tion for any security until firm agreements 
have been made with such company by not 
more than twenty-five responsible persons to 
purchase from it securities to be issued by it 
for an aggregate net amount which plus the 
then net worth of the company, if any, will 
equal at least $100,000; (B) that said aggregate 
net amount will be paid in to such company 
before any subscriptions for such securities 

will be accepted from any persons in excess of 
twenty-five; (C) that arrangements will be 
made whereby any proceeds so paid in, as well 
as any sales load, will be refunded to any sub-
scriber on demand without any deduction, in 
the event that the net proceeds so received by 
the company do not result in the company 
having a net worth of at least $100,000 within 
ninety days after such registration statement 
becomes effective. 

At any time after the occurrence of the event 
specified in clause (C) of paragraph (3) of this 
subsection the Commission may issue a stop 
order suspending the effectiveness of the reg-
istration statement of such securities under the 
Securities Act of 1933 [15 U.S.C. 77a et seq.] and 
may suspend or revoke the registration of such 
company under this subchapter. 

(b) Study on effects of size 

The Commission is authorized, at such times 
as it deems that any substantial further in-
crease in size of investment companies creates 
any problem involving the protection of inves-
tors or the public interest, to make a study and 
investigation of the effects of size on the invest-
ment policy of investment companies and on se-
curity markets, on concentration of control of 
wealth and industry, and on companies in which 
investment companies are interested, and from 
time to time to report the results of its studies 
and investigations and its recommendations to 
the Congress. 

(Aug. 22, 1940, ch. 686, title I, § 14, 54 Stat. 811.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. (a), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-

ed, which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80a–6 of this 

title. 

§ 80a–15. Contracts of advisers and underwriters 

(a) Written contract to serve or act as investment 
adviser; contents 

It shall be unlawful for any person to serve or 
act as investment adviser of a registered invest-
ment company, except pursuant to a written 
contract, which contract, whether with such 
registered company or with an investment ad-
viser of such registered company, has been ap-
proved by the vote of a majority of the out-
standing voting securities of such registered 
company, and— 

(1) precisely describes all compensation to be 
paid thereunder; 

(2) shall continue in effect for a period more 
than two years from the date of its execution, 
only so long as such continuance is specifi-
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cally approved at least annually by the board 
of directors or by vote of a majority of the 
outstanding voting securities of such com-
pany; 

(3) provides, in substance, that it may be ter-
minated at any time, without the payment of 
any penalty, by the board of directors of such 
registered company or by vote of a majority of 
the outstanding voting securities of such com-
pany on not more than sixty days’ written no-
tice to the investment adviser; and 

(4) provides, in substance, for its automatic 
termination in the event of its assignment. 

(b) Written contract with company for sale by 
principal underwriter of security of which 
company is issuer; contents 

It shall be unlawful for any principal under-
writer for a registered open-end company to 
offer for sale, sell, or deliver after sale any secu-
rity of which such company is the issuer, except 
pursuant to a written contract with such com-
pany, which contract— 

(1) shall continue in effect for a period more 
than two years from the date of its execution, 
only so long as such continuance is specifi-
cally approved at least annually by the board 
of directors or by vote of a majority of the 
outstanding voting securities of such com-
pany; and 

(2) provides, in substance, for its automatic 
termination in the event of its assignment. 

(c) Approval of contract to undertake service as 
investment adviser or principal underwriter 
by majority of noninterested directors 

In addition to the requirements of subsections 
(a) and (b) of this section, it shall be unlawful 
for any registered investment company having a 
board of directors to enter into, renew, or per-
form any contract or agreement, written or oral, 
whereby a person undertakes regularly to serve 
or act as investment adviser of or principal un-
derwriter for such company, unless the terms of 
such contract or agreement and any renewal 
thereof have been approved by the vote of a ma-
jority of directors, who are not parties to such 
contract or agreement or interested persons of 
any such party, cast in person at a meeting 
called for the purpose of voting on such ap-
proval. It shall be the duty of the directors of a 
registered investment company to request and 
evaluate, and the duty of an investment adviser 
to such company to furnish, such information as 
may reasonably be necessary to evaluate the 
terms of any contract whereby a person under-
takes regularly to serve or act as investment ad-
viser of such company. It shall be unlawful for 
the directors of a registered investment com-
pany, in connection with their evaluation of the 
terms of any contract whereby a person under-
takes regularly to serve or act as investment ad-
viser of such company, to take into account the 
purchase price or other consideration any per-
son may have paid in connection with a trans-
action of the type referred to in paragraph (1), 
(3), or (4) of subsection (f) of this section. 

(d) Equivalent of vote of majority of outstanding 
voting securities in case of common-law trust 

In the case of a common-law trust of the char-
acter described in section 80a–16(c) of this title, 

either written approval by holders of a majority 
of the outstanding shares of beneficial interest 
or the vote of a majority of such outstanding 
shares cast in person or by proxy at a meeting 
called for the purpose shall for the purposes of 
this section be deemed the equivalent of the 
vote of a majority of the outstanding voting se-
curities, and the provisions of paragraph (42) of 
section 80a–2(a) of this title as to a majority 
shall be applicable to the vote cast at such a 
meeting. 

(e) Exemption of advisory boards or members 
from provisions of this section 

Nothing contained in this section shall be 
deemed to require or contemplate any action by 
an advisory board of any registered company or 
by any of the members of such a board. 

(f) Receipt of benefits by investment adviser 
from sale of securities or other interest in 
such investment adviser resulting in assign-
ment of investment advisory contract 

(1) An investment adviser, or a corporate 
trustee performing the functions of an invest-
ment adviser, of a registered investment com-
pany or an affiliated person of such investment 
adviser or corporate trustee may receive any 
amount or benefit in connection with a sale of 
securities of, or a sale of any other interest in, 
such investment adviser or corporate trustee 
which results in an assignment of an investment 
advisory contract with such company or the 
change in control of or identity of such cor-
porate trustee, if— 

(A) for a period of three years after the time 
of such action, at least 75 per centum of the 
members of the board of directors of such reg-
istered company or such corporate trustee (or 
successor thereto, by reorganization or other-
wise) are not (i) interested persons of the in-
vestment adviser of such company or such cor-
porate trustee, or (ii) interested persons of the 
predecessor investment adviser or such cor-
porate trustee; and 

(B) there is not imposed an unfair burden on 
such company as a result of such transaction 
or any express or implied terms, conditions, or 
understandings applicable thereto. 

(2)(A) For the purpose of paragraph (1)(A) of 
this subsection, interested persons of a cor-
porate trustee shall be determined in accordance 
with section 80a–2(a)(19)(B) of this title: Pro-

vided, That no person shall be deemed to be an 
interested person of a corporate trustee solely 
by reason of (i) his being a member of its board 
of directors or advisory board or (ii) his mem-
bership in the immediate family of any person 
specified in clause (i) of this subparagraph. 

(B) For the purpose of paragraph (1)(B) of this 
subsection, an unfair burden on a registered in-
vestment company includes any arrangement, 
during the two-year period after the date on 
which any such transaction occurs, whereby the 
investment adviser or corporate trustee or pred-
ecessor or successor investment advisers or cor-
porate trustee or any interested person of any 
such adviser or any such corporate trustee re-
ceives or is entitled to receive any compensation 
directly or indirectly (i) from any person in con-
nection with the purchase or sale of securities 
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or other property to, from, or on behalf of such 
company, other than bona fide ordinary com-
pensation as principal underwriter for such com-
pany, or (ii) from such company or its security 
holders for other than bona fide investment ad-
visory or other services. 

(3) If— 
(A) an assignment of an investment advisory 

contract with a registered investment com-
pany results in a successor investment adviser 
to such company, or if there is a change in 
control of or identity of a corporate trustee of 
a registered investment company, and such 
adviser or trustee is then an investment ad-
viser or corporate trustee with respect to 
other assets substantially greater in amount 
than the amount of assets of such company, or 

(B) as a result of a merger of, or a sale of 
substantially all the assets by, a registered in-
vestment company with or to another reg-
istered investment company with assets sub-
stantially greater in amount, a transaction 
occurs which would be subject to paragraph 
(1)(A) of this subsection, 

such discrepancy in size of assets shall be con-
sidered by the Commission in determining 
whether or to what extent an application under 
section 80a–6(c) of this title for exemption from 
the provisions of paragraph (1)(A) of this sub-
section should be granted. 

(4) Paragraph (1)(A) of this subsection shall 
not apply to a transaction in which a control-
ling block of outstanding voting securities of an 
investment adviser to a registered investment 
company or of a corporate trustee performing 
the functions of an investment adviser to a reg-
istered investment company is— 

(A) distributed to the public and in which 
there is, in fact, no change in the identity of 
the persons who control such investment ad-
viser or corporate trustee, or 

(B) transferred to the investment adviser or 
the corporate trustee, or an affiliated person 
or persons of such investment adviser or cor-
porate trustee, or is transferred from the in-
vestment adviser or corporate trustee to an af-
filiated person or persons of the investment 
adviser or corporate trustee: Provided, That (i) 
each transferee (other than such adviser or 
trustee) is a natural person and (ii) the trans-
ferees (other than such adviser or trustee) 
owned in the aggregate more than 25 per cen-
tum of such voting securities for a period of at 
least six months prior to such transfer. 

(Aug. 22, 1940, ch. 686, title I, § 15, 54 Stat. 812; 
Pub. L. 91–547, § 8, Dec. 14, 1970, 84 Stat. 1419; 
Pub. L. 94–29, § 28(1), (2), (4), June 4, 1975, 89 Stat. 
164, 165; Pub. L. 100–181, title VI, § 611, Dec. 4, 
1987, 101 Stat. 1261.) 

AMENDMENTS 

1987—Subsec. (d). Pub. L. 100–181, § 611(1), substituted 

‘‘paragraph (42)’’ for ‘‘paragraph (40)’’. 

Subsec. (f)(3)(B). Pub. L. 100–181, § 611(2), substituted a 

comma for the period at end. 

1975—Subsec. (c). Pub. L. 94–29, § 28(2), inserted provi-

sions making it unlawful for the directors of a reg-

istered investment company, in connection with their 

evaluation of the terms of any contract whereby a per-

son undertakes regularly to serve or act as investment 

adviser of such company, to take into account the pur-

chase price or other consideration any person may have 

paid in connection with a transaction of the type re-

ferred to in paragraph (1), (3), or (4) of subsec. (f). 

Subsec. (d). Pub. L. 94–29, § 28(4), substituted ‘‘section 

80a–16(c) of this title’’ for ‘‘subsection (b) of section 

80a–16 of this title’’. 

Subsec. (f). Pub. L. 94–29, § 28(1), added subsec. (f). 

1970—Subsec. (a). Pub. L. 91–547, § 8(a), struck out in-

troductory phrase ‘‘After one year from the effective 

date of this subchapter’’ and ‘‘unless in effect prior to 

March 15, 1940,’’ before ‘‘has been approved’’, and ‘‘by 

the investment adviser’’ after ‘‘assignment’’ in item (4), 

and substituted ‘‘It’’ for ‘‘it’’. 

Subsec. (b). Pub. L. 91–547, § 8(b), struck out introduc-

tory phrase ‘‘After one year from the effective date of 

this subchapter,’’ and concluding phrase ‘‘, unless in ef-

fect prior to March 15, 1940’’ after ‘‘which contract’’ be-

fore item (1), struck out ‘‘by such underwriter’’ after 

‘‘assignment’’ in item (2), and substituted ‘‘It’’ for ‘‘it’’. 

Subsec. (c). Pub. L. 91–547, § 8(c), made it the duty of 

the directors of a registered investment company to re-

quest and evaluate, and the duty of an investment ad-

viser to such company to furnish, such information as 

may reasonably be necessary to evaluate the terms of 

any contract whereby a person undertakes regularly to 

serve or act as investment adviser of such company, 

substituted ‘‘interested persons’’ for ‘‘affiliated per-

sons’’, and struck out ‘‘except a written agreement 

which was in effect prior to March 15, 1940,’’ after 

‘‘written or oral,’’, item (1) designation following ‘‘have 

been approved’’ and item ‘‘or (2) by the vote of a major-

ity of the outstanding voting securities of such com-

pany’’ after ‘‘any such party,’’, and inserted ‘‘the vote’’ 

in phrase ‘‘by the vote of a majority’’, and provision re-

specting voting ‘‘cast in person at a meeting called for 

the purpose of voting on such approval’’. 

Subsecs. (d) to (f). Pub. L. 91–547, § 8(d), redesignated 

subsecs. (e) and (f) as (d) and (e), respectively, and 

struck out former subsec. (d) which prohibited any per-

son after March 15, 1945, from acting as investment ad-

viser to, or principal underwriter for, any registered in-

vestment company pursuant to a written contract in 

effect prior to March 15, 1940, unless such contract was 

renewed prior to March 15, 1945, in such form as to 

make it comply with subsecs. (a) or (b). 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective on expiration 

of one year after Dec. 14, 1970, see section 30(1) of Pub. 

L. 91–547, set out as a note under section 80a–52 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–10, 

80a–16, 80a–55, 80a–58 of this title. 

§ 80a–16. Board of directors 

(a) Election of directors 

No person shall serve as a director of a reg-
istered investment company unless elected to 
that office by the holders of the outstanding 
voting securities of such company, at an annual 
or a special meeting duly called for that pur-
pose; except that vacancies occurring between 
such meetings may be filled in any otherwise 
legal manner if immediately after filling any 
such vacancy at least two-thirds of the directors 
then holding office shall have been elected to 
such office by the holders of the outstanding 
voting securities of the company at such an an-
nual or special meeting. In the event that at any 
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time less than a majority of the directors of 
such company holding office at that time were 
so elected by the holders of the outstanding vot-
ing securities, the board of directors or proper 
officer of such company shall forthwith cause to 
be held as promptly as possible and in any event 
within sixty days a meeting of such holders for 
the purpose of electing directors to fill any ex-
isting vacancies in the board of directors unless 
the Commission shall by order extend such pe-
riod. The foregoing provisions of this subsection 
shall not apply to members of an advisory 
board. 

Nothing herein shall, however, preclude a reg-
istered investment company from dividing its 
directors into classes if its charter, certificate of 
incorporation, articles of association, by-laws, 
trust indenture, or other instrument or the law 
under which it is organized, so provides and pre-
scribes the tenure of office of the several classes: 
Provided, That no class shall be elected for a 
shorter period than one year or for a longer pe-
riod than five years and the term of office of at 
least one class shall expire each year. 

(b) Term vacancies 

Any vacancy on the board of directors of a reg-
istered investment company which occurs in 
connection with compliance with section 
80a–15(f)(1)(A) of this title and which must be 
filled by a person who is not an interested per-
son of either party to a transaction subject to 
section 80a–15(f)(1)(A) of this title shall be filled 
only by a person (1) who has been selected and 
proposed for election by a majority of the direc-
tors of such company who are not such inter-
ested persons, and (2) who has been elected by 
the holders of the outstanding voting securities 
of such company, except that in the case of the 
death, disqualification, or bona fide resignation 
of a director selected and elected pursuant to 
clauses (1) and (2) of this subsection (b), the va-
cancy created thereby may be filled as provided 
in subsection (a) of this section. 

(c) Trustees of common-law trusts 

The foregoing provisions of this section shall 
not apply to a common-law trust existing on Au-
gust 22, 1940, under an indenture of trust which 
does not provide for the election of trustees by 
the shareholders. No natural person shall serve 
as trustee of such a trust, which is registered as 
an investment company, after the holders of 
record of not less than two-thirds of the out-
standing shares of beneficial interests in such 
trust have declared that he be removed from 
that office either by declaration in writing filed 
with the custodian of the securities of the trust 
or by votes cast in person or by proxy at a meet-
ing called for the purpose. Solicitation of such a 
declaration shall be deemed a solicitation of a 
proxy within the meaning of section 80a–20(a) of 
this title. 

The trustees of such a trust shall promptly 
call a meeting of shareholders for the purpose of 
voting upon the question of removal of any such 
trustee or trustees when requested in writing so 
to do by the record holders of not less than 10 
per centum of the outstanding shares. 

Whenever ten or more shareholders of record 
who have been such for at least six months pre-
ceding the date of application, and who hold in 

the aggregate either shares having a net asset 
value of at least $25,000 or at least 1 per centum 
of the outstanding shares, whichever is less, 
shall apply to the trustees in writing, stating 
that they wish to communicate with other 
shareholders with a view to obtaining signatures 
to a request for a meeting pursuant to this sub-
section and accompanied by a form of commu-
nication and request which they wish to trans-
mit, the trustees shall within five business days 
after receipt of such application either— 

(1) afford to such applicants access to a list 
of the names and addresses of all shareholders 
as recorded on the books of the trust; or 

(2) inform such applicants as to the approxi-
mate number of shareholders of record, and 
the approximate cost of mailing to them the 
proposed communication and form of request. 

If the trustees elect to follow the course speci-
fied in paragraph (2) of this subsection the trust-
ees, upon the written request of such applicants, 
accompanied by a tender of the material to be 
mailed and of the reasonable expenses of mail-
ing, shall, with reasonable promptness, mail 
such material to all shareholders of record at 
their addresses as recorded on the books, unless 
within five business days after such tender the 
trustees shall mail to such applicants and file 
with the Commission, together with a copy of 
the material to be mailed, a written statement 
signed by at least a majority of the trustees to 
the effect that in their opinion either such ma-
terial contains untrue statements of fact or 
omits to state facts necessary to make the 
statements contained therein not misleading, or 
would be in violation of applicable law, and 
specifying the basis of such opinion. 

After opportunity for hearing upon the objec-
tions specified in the written statement so filed, 
the Commission may, and if demanded by the 
trustees or by such applicants shall, enter an 
order either sustaining one or more of such ob-
jections or refusing to sustain any of them. If 
the Commission shall enter an order refusing to 
sustain any of such objections, or if, after the 
entry of an order sustaining one or more of such 
objections, the Commission shall find, after no-
tice and opportunity for hearing, that all objec-
tions so sustained have been met, and shall 
enter an order so declaring, the trustees shall 
mail copies of such material to all shareholders 
with reasonable promptness after the entry of 
such order and the renewal of such tender. 

(Aug. 22, 1940, ch. 686, title I, § 16, 54 Stat. 813; 
Pub. L. 94–29, § 28(3), June 4, 1975, 89 Stat. 165.) 

AMENDMENTS 

1975—Subsecs. (b), (c). Pub. L. 94–29 added subsec. (b), 

redesignated former subsec. (b) as (c), and substituted 

‘‘The foregoing provisions of this section’’ for ‘‘The pro-

visions of subsection (a) of this section’’ in first sen-

tence. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 
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such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–13, 

80a–15, 80a–18, 80a–31, 80a–58 of this title. 

§ 80a–17. Transactions of certain affiliated per-
sons and underwriters 

(a) Prohibited transactions 

It shall be unlawful for any affiliated person 
or promoter of or principal underwriter for a 
registered investment company (other than a 
company of the character described in section 
80a–12(d)(3)(A) and (B) of this title), or any affili-
ated person of such a person, promoter, or prin-
cipal underwriter, acting as principal— 

(1) knowingly to sell any security or other 
property to such registered company or to any 
company controlled by such registered com-
pany, unless such sale involves solely (A) secu-
rities of which the buyer is the issuer, (B) se-
curities of which the seller is the issuer and 
which are part of a general offering to the 
holders of a class of its securities, or (C) secu-
rities deposited with the trustee of a unit in-
vestment trust or periodic payment plan by 
the depositor thereof; 

(2) knowingly to purchase from such reg-
istered company, or from any company con-
trolled by such registered company, any secu-
rity or other property (except securities of 
which the seller is the issuer); 

(3) to borrow money or other property from 
such registered company or from any company 
controlled by such registered company (unless 
the borrower is controlled by the lender) ex-
cept as permitted in section 80a–21(b) of this 
title; or 

(4) to loan money or other property to such 
registered company, or to any company con-
trolled by such registered company, in con-
travention of such rules, regulations, or orders 
as the Commission may, after consultation 
with and taking into consideration the views 
of the Federal banking agencies (as defined in 
section 1813 of title 12), prescribe or issue con-
sistent with the protection of investors. 

(b) Application for exemption of proposed trans-
action from certain restrictions 

Notwithstanding subsection (a) of this section, 
any person may file with the Commission an ap-
plication for an order exempting a proposed 
transaction of the applicant from one or more 
provisions of said subsection. The Commission 
shall grant such application and issue such order 
of exemption if evidence establishes that— 

(1) the terms of the proposed transaction, in-
cluding the consideration to be paid or re-
ceived, are reasonable and fair and do not in-
volve overreaching on the part of any person 
concerned; 

(2) the proposed transaction is consistent 
with the policy of each registered investment 
company concerned, as recited in its registra-
tion statement and reports filed under this 
subchapter; and 

(3) the proposed transaction is consistent 
with the general purposes of this subchapter. 

(c) Sale or purchase of merchandise from any 
company or furnishing of services incident 
to lessor-lessee relationship 

Notwithstanding subsection (a) of this section, 
a person may, in the ordinary course of business, 
sell to or purchase from any company merchan-
dise or may enter into a lessor-lessee relation-
ship with any person and furnish the services in-
cident thereto. 

(d) Joint or joint and several participation with 
company in transactions 

It shall be unlawful for any affiliated person of 
or principal underwriter for a registered invest-
ment company (other than a company of the 
character described in section 80a–12(d)(3) (A) 
and (B) of this title), or any affiliated person of 
such a person or principal underwriter, acting as 
principal to effect any transaction in which such 
registered company, or a company controlled by 
such registered company, is a joint or a joint 
and several participant with such person, prin-
cipal underwriter, or affiliated person, in con-
travention of such rules and regulations as the 
Commission may prescribe for the purpose of 
limiting or preventing participation by such 
registered or controlled company on a basis dif-
ferent from or less advantageous than that of 
such other participant. Nothing contained in 
this subsection shall be deemed to preclude any 
affiliated person from acting as manager of any 
underwriting syndicate or other group in which 
such registered or controlled company is a par-
ticipant and receiving compensation therefor. 

(e) Acceptance of compensation, commissions, 
fees, etc. 

It shall be unlawful for any affiliated person of 
a registered investment company, or any affili-
ated person of such person— 

(1) acting as agent, to accept from any 
source any compensation (other than a regular 
salary or wages from such registered com-
pany) for the purchase or sale of any property 
to or for such registered company or any con-
trolled company thereof, except in the course 
of such person’s business as an underwriter or 
broker; or 

(2) acting as broker, in connection with the 
sale of securities to or by such registered com-
pany or any controlled company thereof, to re-
ceive from any source a commission, fee, or 
other remuneration for effecting such trans-
action which exceeds (A) the usual and cus-
tomary broker’s commission if the sale is ef-
fected on a securities exchange, or (B) 2 per 
centum of the sales price if the sale is effected 
in connection with a secondary distribution of 
such securities, or (C) 1 per centum of the pur-
chase or sale price of such securities if the sale 
is otherwise effected unless the Commission 
shall, by rules and regulations or order in the 
public interest and consistent with the protec-
tion of investors, permit a larger commission. 

(f) Custody of securities 

(1) Every registered management company 
shall place and maintain its securities and simi-
lar investments in the custody of (A) a bank or 
banks having the qualifications prescribed in 
paragraph (1) of section 80a–26(a) of this title for 
the trustees of unit investment trusts; or (B) a 
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company which is a member of a national secu-
rities exchange as defined in the Securities Ex-
change Act of 1934 [15 U.S.C. 78a et seq.], subject 
to such rules and regulations as the Commission 
may from time to time prescribe for the protec-
tion of investors; or (C) such registered com-
pany, but only in accordance with such rules 
and regulations or orders as the Commission 
may from time to time prescribe for the protec-
tion of investors. 

(2) Subject to such rules, regulations, and or-
ders as the Commission may adopt as necessary 
or appropriate for the protection of investors, a 
registered management company or any such 
custodian, with the consent of the registered 
management company for which it acts as cus-
todian, may deposit all or any part of the securi-
ties owned by such registered management com-
pany in a system for the central handling of se-
curities established by a national securities ex-
change or national securities association reg-
istered with the Commission under the Securi-
ties Exchange Act of 1934 [15 U.S.C. 78a et seq.], 
or such other person as may be permitted by the 
Commission, pursuant to which system all secu-
rities of any particular class or series of any is-
suer deposited within the system are treated as 
fungible and may be transferred or pledged by 
bookkeeping entry without physical delivery of 
such securities. 

(3) Rules, regulations, and orders of the Com-
mission under this subsection, among other 
things, may make appropriate provision with re-
spect to such matters as the earmarking, seg-
regation, and hypothecation of such securities 
and investments, and may provide for or require 
periodic or other inspections by any or all of the 
following: Independent public accountants, em-
ployees and agents of the Commission, and such 
other persons as the Commission may designate. 

(4) No such member which trades in securities 
for its own account may act as custodian except 
in accordance with rules and regulations pre-
scribed by the Commission for the protection of 
investors. 

(5) If a registered company maintains its secu-
rities and similar investments in the custody of 
a qualified bank or banks, the cash proceeds 
from the sale of such securities and similar in-
vestments and other cash assets of the company 
shall likewise be kept in the custody of such a 
bank or banks, or in accordance with such rules 
and regulations or orders as the Commission 
may from time to time prescribe for the protec-
tion of investors, except that such a registered 
company may maintain a checking account in a 
bank or banks having the qualifications pre-
scribed in paragraph (1) of section 80a–26(a) of 
this title for the trustees of unit investment 
trusts with the balance of such account or the 
aggregate balances of such accounts at no time 
in excess of the amount of the fidelity bond, 
maintained pursuant to subsection (g) of this 
section covering the officers or employees au-
thorized to draw on such account or accounts. 

(6) The Commission may, after consultation 
with and taking into consideration the views of 
the Federal banking agencies (as defined in sec-
tion 1813 of title 12), adopt rules and regulations, 
and issue orders, consistent with the protection 
of investors, prescribing the conditions under 

which a bank, or an affiliated person of a bank, 
either of which is an affiliated person, promoter, 
organizer, or sponsor of, or principal under-
writer for, a registered management company 
may serve as custodian of that registered man-
agement company. 

(g) Bonding of officers and employees having ac-
cess to securities or funds 

The Commission is authorized to require by 
rules and regulations or orders for the protec-
tion of investors that any officer or employee of 
a registered management investment company 
who may singly, or jointly with others, have ac-
cess to securities or funds of any registered com-
pany, either directly or through authority to 
draw upon such funds or to direct generally the 
disposition of such securities (unless the officer 
or employee has such access solely through his 
position as an officer or employee of a bank) be 
bonded by a reputable fidelity insurance com-
pany against larceny and embezzlement in such 
reasonable minimum amounts as the Commis-
sion may prescribe. 

(h) Provisions in charter, by-laws, etc., protect-
ing against liability for willful misfeasance, 
etc. 

After one year from the effective date of this 
subchapter, neither the charter, certificate of 
incorporation, articles of association, indenture 
of trust, nor the by-laws of any registered in-
vestment company, nor any other instrument 
pursuant to which such a company is organized 
or administered, shall contain any provision 
which protects or purports to protect any direc-
tor or officer of such company against any li-
ability to the company or to its security holders 
to which he would otherwise be subject by rea-
son of willful misfeasance, bad faith, gross neg-
ligence or reckless disregard of the duties in-
volved in the conduct of his office. 

(i) Provisions in contracts protecting against 
willful misfeasance, etc. 

After one year from the effective date of this 
subchapter no contract or agreement under 
which any person undertakes to act as invest-
ment adviser of, or principal underwriter for, a 
registered investment company shall contain 
any provision which protects or purports to pro-
tect such person against any liability to such 
company or its security holders to which he 
would otherwise be subject by reason of willful 
misfeasance, bad faith, or gross negligence, in 
the performance of his duties, or by reason of 
his reckless disregard of his obligations and du-
ties under such contract or agreement. 

(j) Rules and regulations prohibiting fraudulent, 
deceptive or manipulative courses of conduct 

It shall be unlawful for any affiliated person of 
or principal underwriter for a registered invest-
ment company or any affiliated person of an in-
vestment adviser of or principal underwriter for 
a registered investment company, to engage in 
any act, practice, or course of business in con-
nection with the purchase or sale, directly or in-
directly, by such person of any security held or 
to be acquired by such registered investment 
company in contravention of such rules and reg-
ulations as the Commission may adopt to define, 
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and prescribe means reasonably necessary to 
prevent, such acts, practices, or courses of busi-
ness as are fraudulent, deceptive or manipula-
tive. Such rules and regulations may include re-
quirements for the adoption of codes of ethics by 
registered investment companies and invest-
ment advisers of, and principal underwriters for, 
such investment companies establishing such 
standards as are reasonably necessary to pre-
vent such acts, practices, or courses of business. 

(Aug. 22, 1940, ch. 686, title I, § 17, 54 Stat. 815; 
Pub. L. 91–547, § 9, Dec. 14, 1970, 84 Stat. 1420; 
Pub. L. 100–181, title VI, § 612, Dec. 4, 1987, 101 
Stat. 1261; Pub. L. 106–102, title II, §§ 211(a), 212, 
Nov. 12, 1999, 113 Stat. 1396.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 

subsec. (f)(1)(B), (2), is act June 6, 1934, ch. 404, 48 Stat. 

881, as amended, which is classified generally to chap-

ter 2B (§ 78a et seq.) of this title. For complete classi-

fication of this Act to the Code, see section 78a of this 

title and Tables. 

For the effective date of this subchapter, referred to 

in subsecs. (h) and (i), see section 80a–52 of this title. 

AMENDMENTS 

1999—Subsec. (a)(4). Pub. L. 106–102, § 212, added par. 

(4). 

Subsec. (f). Pub. L. 106–102, § 211(a), inserted heading, 

designated first sentence as par. (1) and cls. (1) to (3) as 

(A) to (C), respectively, designated second through fifth 

sentences as pars. (2) to (5), respectively, and realigned 

margins, and added par. (6). 

1987—Subsec. (h). Pub. L. 100–181 struck out second 

sentence which read as follows: ‘‘In the event that any 

such instrument does not at the effective date of this 

chapter comply with the requirements of this sub-

section and is not amended to comply therewith prior 

to the expiration of said one year, such company may 

nevertheless continue to be a registered investment 

company and shall not be deemed to violate this sub-

section if prior to said expiration date each such direc-

tor or officer shall have filed with the Commission a 

waiver in writing of any protective provision of the in-

strument to the extent that it does not comply with 

this subsection, and each such person subsequently 

elected or appointed shall before assuming office file a 

similar waiver.’’ 

Subsec. (i). Pub. L. 100–181 struck out second sentence 

which read as follows: ‘‘In the event that any such con-

tract or agreement does not at the effective date of this 

chapter comply with the requirements of this sub-

section and is not amended to comply therewith prior 

to the expiration of said one year, this subsection shall 

not be deemed to have been violated if prior to said ex-

piration date each such investment adviser or principal 

underwriter shall have filed with the Commission a 

waiver in writing of any protective provision of the 

contract or agreement to the extent that it does not 

comply with this subsection.’’ 

1970—Subsec. (f). Pub. L. 91–547, § 9(a), provided in cl. 

(1) for a registered investment company which is a col-

lective fund maintained by a bank authority to keep its 

securities and similar investments in the custody of 

the sponsoring bank, authorized a registered manage-

ment company or its custodian (with the consent of the 

management company), subject to the rulemaking 

power of the Commission, to deposit the securities of 

the management company in a central certificate de-

pository established by a national securities exchange 

or a registered national securities association, and pro-

vided that if an investment company employs a bank as 

a custodian for securities and similar investments, 

then all of its cash assets, shall likewise be held by a 

bank, subject to direction as to expenditure and dis-

position by proper company officials, and provided for 

maintenance of a checking account or accounts in one 

or more banks in amounts not to exceed the amount of 

the fidelity bond covering persons authorized to draw 

on the accounts. 

Subsec. (g). Pub. L. 91–547, § 9(b), substituted ‘‘officer 

or employee’’ for ‘‘officer and employee’’ and inserted 

‘‘(unless the officer or employee has such access solely 

through his position as an officer or employee of a 

bank)’’ before ‘‘be bonded’’. 

Subsec. (j). Pub. L. 91–547, § 9(c), added subsec. (j). 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

except that amendment by section 9(a) of Pub. L. 91–547 

effective on expiration of one year after Dec. 14, 1970, 

see section 30 (introductory text and par. (1)) of Pub. L. 

91–547, set out as a note under section 80a–52 of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–35, 

80a–56, 80a–58 of this title. 

§ 80a–18. Capital structure of investment compa-
nies 

(a) Qualifications on issuance of senior securities 

It shall be unlawful for any registered closed- 
end company to issue any class of senior secu-
rity, or to sell any such security of which it is 
the issuer, unless— 

(1) if such class of senior security represents 
an indebtedness— 

(A) immediately after such issuance or 
sale, it will have an asset coverage of at 
least 300 per centum; 

(B) provision is made to prohibit the dec-
laration of any dividend (except a dividend 
payable in stock of the issuer), or the dec-
laration of any other distribution, upon any 
class of the capital stock of such investment 
company, or the purchase of any such cap-
ital stock, unless, in every such case, such 
class of senior securities has at the time of 
the declaration of any such dividend or dis-
tribution or at the time of any such pur-
chase an asset coverage of at least 300 per 
centum after deducting the amount of such 
dividend, distribution, or purchase price, as 
the case may be, except that dividends may 
be declared upon any preferred stock if such 
senior security representing indebtedness 
has an asset coverage of at least 200 per cen-
tum at the time of declaration thereof after 
deducting the amount of such dividend; and 

(C) provision is made either— 
(i) that, if on the last business day of 

each of twelve consecutive calendar 
months such class of senior securities shall 
have an asset coverage of less than 100 per 
centum, the holders of such securities vot-
ing as a class shall be entitled to elect at 
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least a majority of the members of the 
board of directors of such registered com-
pany, such voting right to continue until 
such class of senior security shall have an 
asset coverage of 110 per centum or more 
on the last business day of each of three 
consecutive calendar months, or 

(ii) that, if on the last business day of 
each of twenty-four consecutive calendar 
months such class of senior securities shall 
have an asset coverage of less than 100 per 
centum, an event of default shall be 
deemed to have occurred; 

(2) if such class of senior security is a 
stock— 

(A) immediately after such issuance or 
sale it will have an asset coverage of at least 
200 per centum; 

(B) provision is made to prohibit the dec-
laration of any dividend (except a dividend 
payable in common stock of the issuer), or 
the declaration of any other distribution, 
upon the common stock of such investment 
company, or the purchase of any such com-
mon stock, unless in every such case such 
class of senior security has at the time of 
the declaration of any such dividend or dis-
tribution or at the time of any such pur-
chase an asset coverage of at least 200 per 
centum after deducting the amount of such 
dividend, distribution or purchase price, as 
the case may be; 

(C) provision is made to entitle the holders 
of such senior securities, voting as a class, 
to elect at least two directors at all times, 
and, subject to the prior rights, if any, of the 
holders of any other class of senior securi-
ties outstanding, to elect a majority of the 
directors if at any time dividends on such 
class of securities shall be unpaid in an 
amount equal to two full years’ dividends on 
such securities, and to continue to be so rep-
resented until all dividends in arrears shall 
have been paid or otherwise provided for; 

(D) provision is made requiring approval 
by the vote of a majority of such securities, 
voting as a class, of any plan of reorganiza-
tion adversely affecting such securities or of 
any action requiring a vote of security hold-
ers as in section 80a–13(a) of this title pro-
vided; and 

(E) such class of stock shall have complete 
priority over any other class as to distribu-
tion of assets and payment of dividends, 
which dividends shall be cumulative. 

(b) Asset coverage in respect of senior securities 

The asset coverage in respect of a senior secu-
rity provided for in subsection (a) of this section 
may be determined on the basis of values cal-
culated as of a time within forty-eight hours 
(not including Sundays or holidays) next preced-
ing the time of such determination. The time of 
issue or sale shall, in the case of an offering of 
such securities to existing stockholders of the 
issuer, be deemed to be the first date on which 
such offering is made, and in all other cases 
shall be deemed to be the time as of which a 
firm commitment to issue or sell and to take or 
purchase such securities shall be made. 

(c) Prohibitions relating to issuance of senior se-
curities 

Notwithstanding the provisions of subsection 
(a) of this section it shall be unlawful for any 
registered closed-end investment company to 
issue or sell any senior security representing in-
debtedness if immediately thereafter such com-
pany will have outstanding more than one class 
of senior security representing indebtedness, or 
to issue or sell any senior security which is a 
stock if immediately thereafter such company 
will have outstanding more than one class of 
senior security which is a stock, except that (1) 
any such class of indebtedness or stock may be 
issued in one or more series: Provided, That no 
such series shall have a preference or priority 
over any other series upon the distribution of 
the assets of such registered closed-end company 
or in respect of the payment of interest or divi-
dends, and (2) promissory notes or other evi-
dences of indebtedness issued in consideration of 
any loan, extension, or renewal thereof, made by 
a bank or other person and privately arranged, 
and not intended to be publicly distributed, 
shall not be deemed to be a separate class of sen-
ior securities representing indebtedness within 
the meaning of this subsection. 

(d) Warrants and rights to subscription 

It shall be unlawful for any registered man-
agement company to issue any warrant or right 
to subscribe to or purchase a security of which 
such company is the issuer, except in the form 
of warrants or rights to subscribe expiring not 
later than one hundred and twenty days after 
their issuance and issued exclusively and rat-
ably to a class or classes of such company’s se-
curity holders; except that any warrant may be 
issued in exchange for outstanding warrants in 
connection with a plan of reorganization. 

(e) Application of section to specific senior secu-
rities 

The provisions of this section shall not apply 
to any senior securities issued or sold by any 
registered closed-end company— 

(1) for the purpose of refunding through pay-
ment, purchase, redemption, retirement, or 
exchange, any senior security of such reg-
istered investment company except that no 
senior security representing indebtedness 
shall be so issued or sold for the purpose of re-
funding any senior security which is a stock; 
or 

(2) pursuant to any plan of reorganization 
(other than for refunding as referred to in 
paragraph (1) of this subsection), provided— 

(A) that such senior securities are issued 
or sold for the purpose of substituting or ex-
changing such senior securities for outstand-
ing senior securities, and if such senior secu-
rities represent indebtedness they are issued 
or sold for the purpose of substituting or ex-
changing such senior securities for outstand-
ing senior securities representing indebted-
ness, of any registered investment company 
which is a party to such plan of reorganiza-
tion; or 

(B) that the total amount of such senior 
securities so issued or sold pursuant to such 
plan does not exceed the total amount of 
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senior securities of all the companies which 
are parties to such plan, and the total 
amount of senior securities representing in-
debtedness so issued or sold pursuant to such 
plan does not exceed the total amount of 
senior securities representing indebtedness 
of all such companies, or, alternatively, the 
total amount of such senior securities so is-
sued or sold pursuant to such plan does not 
have the effect of increasing the ratio of sen-
ior securities representing indebtedness to 
the securities representing stock or the 
ratio of senior securities representing stock 
to securities junior thereto when compared 
with such ratios as they existed before such 
reorganization. 

(f) Senior securities securing loans from bank; 
securities not included in ‘‘senior security’’ 

(1) It shall be unlawful for any registered 
open-end company to issue any class of senior 
security or to sell any senior security of which 
it is the issuer, except that any such registered 
company shall be permitted to borrow from any 
bank: Provided, That immediately after any such 
borrowing there is an asset coverage of at least 
300 per centum for all borrowings of such reg-
istered company: And provided further, That in 
the event that such asset coverage shall at any 
time fall below 300 per centum such registered 
company shall, within three days thereafter (not 
including Sundays and holidays) or such longer 
period as the Commission may prescribe by 
rules and regulations, reduce the amount of its 
borrowings to an extent that the asset coverage 
of such borrowings shall be at least 300 per cen-
tum. 

(2) ‘‘Senior security’’ shall not, in the case of 
a registered open-end company, include a class 
or classes or a number of series of preferred or 
special stock each of which is preferred over all 
other classes or series in respect of assets spe-
cifically allocated to that class or series: Pro-

vided, That (A) such company has outstanding 
no class or series of stock which is not so pre-
ferred over all other classes or series, or (B) the 
only other outstanding class of the issuer’s 
stock consists of a common stock upon which no 
dividend (other than a liquidating dividend) is 
permitted to be paid and which in the aggregate 
represents not more than one-half of 1 per cen-
tum of the issuer’s outstanding voting securi-
ties. For the purpose of insuring fair and equi-
table treatment of the holders of the outstand-
ing voting securities of each class or series of 
stock of such company, the Commission may by 
rule, regulation, or order direct that any matter 
required to be submitted to the holders of the 
outstanding voting securities of such company 
shall not be deemed to have been effectively 
acted upon unless approved by the holders of 
such percentage (not exceeding a majority) of 
the outstanding voting securities of each class 
or series of stock affected by such matter as 
shall be prescribed in such rule, regulation, or 
order. 

(g) ‘‘Senior security’’ defined 

Unless otherwise provided: ‘‘Senior security’’ 
means any bond, debenture, note, or similar ob-
ligation or instrument constituting a security 
and evidencing indebtedness, and any stock of a 

class having priority over any other class as to 
distribution of assets or payment of dividends; 
and ‘‘senior security representing indebtedness’’ 
means any senior security other than stock. 

The term ‘‘senior security’’, when used in sub-
paragraphs (B) and (C) of paragraph (1) of sub-
section (a) of this section, shall not include any 
promissory note or other evidence of indebted-
ness issued in consideration of any loan, exten-
sion, or renewal thereof, made by a bank or 
other person and privately arranged, and not in-
tended to be publicly distributed; nor shall such 
term, when used in this section, include any 
such promissory note or other evidence of in-
debtedness in any case where such a loan is for 
temporary purposes only and in an amount not 
exceeding 5 per centum of the value of the total 
assets of the issuer at the time when the loan is 
made. A loan shall be presumed to be for tem-
porary purposes if it is repaid within sixty days 
and is not extended or renewed; otherwise it 
shall be presumed not to be for temporary pur-
poses. Any such presumption may be rebutted 
by evidence. 

(h) ‘‘Asset coverage’’ defined 

‘‘Asset coverage’’ of a class of senior security 
representing an indebtedness of an issuer means 
the ratio which the value of the total assets of 
such issuer, less all liabilities and indebtedness 
not represented by senior securities, bears to the 
aggregate amount of senior securities represent-
ing indebtedness of such issuer. ‘‘Asset cov-
erage’’ of a class of senior security of an issuer 
which is a stock means the ratio which the 
value of the total assets of such issuer, less all 
liabilities and indebtedness not represented by 
senior securities, bears to the aggregate amount 
of senior securities representing indebtedness of 
such issuer plus the aggregate of the involun-
tary liquidation preference of such class of sen-
ior security which is a stock. The involuntary 
liquidation preference of a class of senior secu-
rity which is a stock shall be deemed to mean 
the amount to which such class of senior secu-
rity would be entitled on involuntary liquida-
tion of the issuer in preference to a security jun-
ior to it. 

(i) Future issuance of stock as voting stock; ex-
ceptions 

Except as provided in subsection (a) of this 
section, or as otherwise required by law, every 
share of stock hereafter issued by a registered 
management company (except a common-law 
trust of the character described in section 
80a–16(c) of this title) shall be a voting stock and 
have equal voting rights with every other out-
standing voting stock: Provided, That this sub-
section shall not apply to shares issued pursuant 
to the terms of any warrant or subscription 
right outstanding on March 15, 1940, or any firm 
contract entered into before March 15, 1940, to 
purchase such securities from such company nor 
to shares issued in accordance with any rules, 
regulations, or orders which the Commission 
may make permitting such issue. 

(j) Securities issued by registered face-amount 
certificate company 

Notwithstanding any provision of this sub-
chapter, it shall be unlawful, after August 22, 
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1940, for any registered face-amount certificate 
company— 

(1) to issue, except in accordance with such 
rules, regulations, or orders as the Commis-
sion may prescribe in the public interest or as 
necessary or appropriate for the protection of 
investors, any security other than (A) a face- 
amount certificate; (B) a common stock hav-
ing a par value and being without preference 
as to dividends or distributions and having at 
least equal voting rights with any outstanding 
security of such company; or (C) short-term 
payment or promissory notes or other indebt-
edness issued in consideration of any loan, ex-
tension, or renewal thereof, made by a bank or 
other person and privately arranged and not 
intended to be publicly offered; 

(2) if such company has outstanding any se-
curity, other than such face-amount certifi-
cates, common stock, promissory notes, or 
other evidence of indebtedness, to make any 
distribution or declare or pay any dividend on 
any capital security in contravention of such 
rules and regulations or orders as the Commis-
sion may prescribe in the public interest or as 
necessary or appropriate for the protection of 
investors or to insure the financial integrity 
of such company, to prevent the impairment 
of the company’s ability to meet its obliga-
tions upon its face-amount certificates; or 

(3) to issue any of its securities except for 
cash or securities including securities of which 
such company is the issuer. 

(k) Application of section to companies operating 
under Small Business Investment Act provi-
sions 

The provisions of subparagraphs (A) and (B) of 
paragraph (1) of subsection (a) of this section 
shall not apply to investment companies operat-
ing under the Small Business Investment Act of 
1958 [15 U.S.C. 661 et seq.], and the provisions of 
paragraph (2) of said subsection shall not apply 
to such companies so long as such class of senior 
security shall be held or guaranteed by the 
Small Business Administration. 

(Aug. 22, 1940, ch. 686, title I, § 18, 54 Stat. 817; 
Pub. L. 85–699, title III, § 307(c), Aug. 21, 1958, 72 
Stat. 694; Pub. L. 91–547, § 10, Dec. 14, 1970, 84 
Stat. 1421; Pub. L. 85–699, title III, § 317, formerly 
§ 319, Aug. 21, 1958, as added Pub. L. 92–595, § 2(g), 
Oct. 27, 1972, 86 Stat. 1316, renumbered § 317, Pub. 
L. 104–208, div. D, title II, § 208(h)(1)(E), Sept. 30, 
1996, 110 Stat. 3009–747; Pub. L. 94–29, § 28(4), June 
4, 1975, 89 Stat. 165; Pub. L. 100–181, title VI, § 613, 
Dec. 4, 1987, 101 Stat. 1261; Pub. L. 105–353, title 
III, § 301(c)(4), Nov. 3, 1998, 112 Stat. 3236.) 

REFERENCES IN TEXT 

The Small Business Investment Act of 1958, referred 

to in subsec. (k), is Pub. L. 85–699, Aug. 21, 1958, 72 Stat. 

689, as amended, which is classified principally to chap-

ter 14B (§ 661 et seq.) of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 661 of this title and Tables. 

AMENDMENTS 

1998—Subsec. (e)(2). Pub. L. 105–353 substituted ‘‘para-

graph (1) of this subsection’’ for ‘‘subsection (e)(2) of 

this section’’ in introductory provisions. 

1987—Subsec. (e). Pub. L. 100–181 redesignated pars. (2) 

and (3) as (1) and (2), respectively, and struck out 

former par. (1) which read as follows: ‘‘pursuant to any 

firm contract to purchase or sell entered into prior to 

March 15, 1940;’’. 

1975—Subsec. (i). Pub. L. 94–29 substituted ‘‘section 

80a–16(c) of this title’’ for ‘‘section 80a–16(b) of this 

title’’. 

1972—Subsec. (k). Section 319 of Pub. L. 85–699, as 

added by Pub. L. 92–595, inserted provision that subsec. 

(a)(2) shall not apply to companies operating under the 

Small Business Investment Act of 1958, so long as such 

class of senior security shall be held or guaranteed by 

the Small Business Administration. 

1970—Subsec. (f)(2). Pub. L. 91–547 substituted ‘‘That 

(A)’’ and ‘‘or (B) the’’ for ‘‘(A) That’’ and ‘‘or (B) that 

the’’ and inserted provision for purpose of insuring fair 

and equitable treatment of the holders of the outstand-

ing voting securities of each class or series of stock of 

such company, that the Commission may by rule, regu-

lation, or order direct that any matter required to be 

submitted to the holders of the outstanding voting se-

curities of such company shall not be deemed to have 

been effectively acted upon unless approved by the 

holders of such percentage (not exceeding a majority) 

of the outstanding voting securities of each class or se-

ries of stock affected by such matter as shall be pre-

scribed in such rule, regulation, or order. 

1958—Subsec. (k). Pub. L. 85–699 added subsec. (k). 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–23, 

80a–60 of this title. 

§ 80a–19. Payments or distributions 

(a) Dividends; restriction; exception 

It shall be unlawful for any registered invest-
ment company to pay any dividend, or to make 
any distribution in the nature of a dividend pay-
ment, wholly or partly from any source other 
than— 

(1) such company’s accumulated undistrib-
uted net income, determined in accordance 
with good accounting practice and not includ-
ing profits or losses realized upon the sale of 
securities or other properties; or 

(2) such company’s net income so deter-
mined for the current or preceding fiscal year; 

unless such payment is accompanied by a writ-
ten statement which adequately discloses the 
source or sources of such payment. The Commis-
sion may prescribe the form of such statement 
by rules and regulations in the public interest 
and for the protection of investors. 

(b) Long-term capital gains; limitation 

It shall be unlawful in contravention of such 
rules, regulations, or orders as the Commission 
may prescribe as necessary or appropriate in the 
public interest or for the protection of investors 
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for any registered investment company to dis-
tribute long-term capital gains, as defined in 
title 26, more often than once every twelve 
months. 

(Aug. 22, 1940, ch. 686, title I, § 19, 54 Stat. 821; 
Pub. L. 91–547, § 11, Dec. 14, 1970, 84 Stat. 1422; 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095.) 

AMENDMENTS 

1986—Subsec. (b). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’, which for purposes of codification was translated 

as ‘‘title 26’’ thus requiring no change in text. 

1970—Pub. L. 91–547 designated existing provisions as 

subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective on expiration 

of one year after Dec. 14, 1970, see section 30(1) of Pub. 

L. 91–547, set out as a note under section 80a–52 of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–20. Proxies; voting trusts; circular owner-
ship 

(a) Prohibition on use of means of interstate 
commerce for solicitation of proxies 

It shall be unlawful for any person, by use of 
the mails or any means or instrumentality of 
interstate commerce or otherwise, to solicit or 
to permit the use of his name to solicit any 
proxy or consent or authorization in respect of 
any security of which a registered investment 
company is the issuer in contravention of such 
rules and regulations as the Commission may 
prescribe as necessary or appropriate in the pub-
lic interest or for the protection of investors. 

(b) Prohibition on use of means of interstate 
commerce for sale of voting-trust certificates 

It shall be unlawful for any registered invest-
ment company or affiliated person thereof, any 
issuer of a voting-trust certificate relating to 
any security of a registered investment com-
pany, or any underwriter of such a certificate, 
by use of the mails or any means or instrumen-
tality of interstate commerce, or otherwise, to 
offer for sale, sell, or deliver after sale, in con-
nection with a public offering, any such voting- 
trust certificate. 

(c) Prohibition on purchase of securities know-
ingly resulting in cross-ownership or circular 
ownership 

No registered investment company shall pur-
chase any voting security if, to the knowledge of 
such registered company, cross-ownership or cir-
cular ownership exists, or after such acquisition 
will exist, between such registered company and 
the issuer of such security. Cross-ownership 
shall be deemed to exist between two companies 
when each of such companies beneficially owns 

more than 3 per centum of the outstanding vot-
ing securities of the other company. Circular 
ownership shall be deemed to exist between two 
companies if such companies are included within 
a group of three or more companies, each of 
which— 

(1) beneficially owns more than 3 per centum 
of the outstanding voting securities of one or 
more other companies of the group; and 

(2) has more than 3 per centum of its own 
outstanding voting securities beneficially 
owned by another company, or by each of two 
or more other companies, of the group. 

(d) Duty to eliminate existing cross-ownership or 
circular ownership 

If cross-ownership or circular ownership be-
tween a registered investment company and any 
other company or companies comes into exist-
ence upon the purchase by a registered invest-
ment company of the securities of another com-
pany, it shall be the duty of such registered 
company, within one year after it first knows of 
the existence of such cross-ownership or circular 
ownership, to eliminate the same. 

(Aug. 22, 1940, ch. 686, title I, § 20, 54 Stat. 822; 
Pub. L. 100–181, title VI, § 614, Dec. 4, 1987, 101 
Stat. 1262.) 

AMENDMENTS 

1987—Subsec. (b). Pub. L. 100–181, § 614(1), struck out 
at end ‘‘The prohibitions of this subsection shall not 
apply to a class of voting-trust certificates, if any cer-
tificate of such class was made the subject of a public 
offering by the issuer or by or through an underwriter 
prior to March 15, 1940.’’ 

Subsec. (d). Pub. L. 100–181, § 614(2), (3), struck out 
first sentence ‘‘If on the effective date of this sub-
chapter cross-ownership or circular ownership exists 
between a registered investment company and any 
other company or companies, it shall be the duty of 
such registered company, within five years after such 
effective date, to eliminate such cross-ownership or cir-

cular ownership.’’ and ‘‘at any time after the effective 

date of this subchapter’’ after ‘‘If’’ in second sentence. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–16, 

80a–58 of this title. 

§ 80a–21. Loans by management companies 

It shall be unlawful for any registered man-
agement company to lend money or property to 
any person, directly or indirectly, if— 

(a) the investment policies of such registered 
company, as recited in its registration state-
ment and reports filed under this subchapter, do 
not permit such a loan; or 

(b) such person controls or is under common 
control with such registered company; except 
that the provisions of this paragraph shall not 
apply to any loan from a registered company to 
a company which owns all of the outstanding se-
curities of such registered company, except di-
rectors’ qualifying shares. 

(Aug. 22, 1940, ch. 686, title I, § 21, 54 Stat. 822; 
Pub. L. 100–181, title VI, § 615, Dec. 4, 1987, 101 
Stat. 1262.) 



Page 438 TITLE 15—COMMERCE AND TRADE § 80a–22 

AMENDMENTS 

1987—Subsec. (b). Pub. L. 100–181 struck out ‘‘to the 

extension or renewal of any such loan made prior to 

March 15, 1940, or’’ after ‘‘shall not apply’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–17, 

80a–56, 80a–61 of this title. 

§ 80a–22. Distribution, redemption, and repur-
chase of securities; regulations by securities 
associations 

(a) Rules relating to minimum and maximum 
prices for purchase and sale of securities 
from investment company; time for resale 
and redemption 

A securities association registered under sec-
tion 78o–3 of this title may prescribe, by rules 
adopted and in effect in accordance with said 
section and subject to all provisions of said sec-
tion applicable to the rules of such an associa-
tion— 

(1) a method or methods for computing the 
minimum price at which a member thereof 
may purchase from any investment company 
any redeemable security issued by such com-
pany and the maximum price at which a mem-
ber may sell to such company any redeemable 
security issued by it or which he may receive 
for such security upon redemption, so that the 
price in each case will bear such relation to 
the current net asset value of such security 
computed as of such time as the rules may 
prescribe; and 

(2) a minimum period of time which must 
elapse after the sale or issue of such security 
before any resale to such company by a mem-
ber or its redemption upon surrender by a 
member; 

in each case for the purpose of eliminating or re-
ducing so far as reasonably practicable any dilu-
tion of the value of other outstanding securities 
of such company or any other result of such pur-
chase, redemption, or sale which is unfair to 
holders of such other outstanding securities; and 
said rules may prohibit the members of the asso-
ciation from purchasing, selling, or surrendering 
for redemption any such redeemable securities 
in contravention of said rules. 

(b) Rules relating to purchase of securities by 
members from issuer investment company 

(1) Such a securities association may also, by 
rules adopted and in effect in accordance with 
section 78o–3 of this title, and notwithstanding 
the provisions of subsection (b)(6) thereof but 
subject to all other provisions of said section ap-
plicable to the rules of such an association, pro-
hibit its members from purchasing, in connec-
tion with a primary distribution of redeemable 
securities of which any registered investment 
company is the issuer, any such security from 
the issuer or from any principal underwriter ex-
cept at a price equal to the price at which such 
security is then offered to the public less a com-
mission, discount, or spread which is computed 
in conformity with a method or methods, and 
within such limitations as to the relation there-
of to said public offering price, as such rules 
may prescribe in order that the price at which 

such security is offered or sold to the public 
shall not include an excessive sales load but 
shall allow for reasonable compensation for 
sales personnel, broker-dealers, and under-
writers, and for reasonable sales loads to inves-
tors. The Commission shall on application or 
otherwise, if it appears that smaller companies 
are subject to relatively higher operating costs, 
make due allowance therefor by granting any 
such company or class of companies appropriate 
qualified exemptions from the provisions of this 
section. 

(2) At any time after the expiration of eight-
een months from December 14, 1970 (or, if ear-
lier, after a securities association has adopted 
for purposes of paragraph (1) any rule respecting 
excessive sales loads), the Commission may 
alter or supplement the rules of any securities 
association as may be necessary to effectuate 
the purposes of this subsection in the manner 
provided by section 78s(c) of this title. 

(3) If any provision of this subsection is in con-
flict with any provision of any law of the United 
States in effect on December 14, 1970, the provi-
sions of this subsection shall prevail. 

(c) Conflicting rules of Commission and associa-
tions 

The Commission may make rules and regula-
tions applicable to registered investment com-
panies and to principal underwriters of, and 
dealers in, the redeemable securities of any reg-
istered investment company, whether or not 
members of any securities association, to the 
same extent, covering the same subject matter, 
and for the accomplishment of the same ends as 
are prescribed in subsection (a) of this section in 
respect of the rules which may be made by a reg-
istered securities association governing its 
members. Any rules and regulations so made by 
the Commission, to the extent that they may be 
inconsistent with the rules of any such associa-
tion, shall so long as they remain in force super-
sede the rules of the association and be binding 
upon its members as well as all other under-
writers and dealers to whom they may be appli-
cable. 

(d) Sale of securities except to or through prin-
cipal underwriter; price of securities 

No registered investment company shall sell 
any redeemable security issued by it to any per-
son except either to or through a principal un-
derwriter for distribution or at a current public 
offering price described in the prospectus, and, if 
such class of security is being currently offered 
to the public by or through an underwriter, no 
principal underwriter of such security and no 
dealer shall sell any such security to any person 
except a dealer, a principal underwriter, or the 
issuer, except at a current public offering price 
described in the prospectus. Nothing in this sub-
section shall prevent a sale made (i) pursuant to 
an offer of exchange permitted by section 80a–11 
of this title including any offer made pursuant 
to section 80a–11(b) of this title; (ii) pursuant to 
an offer made solely to all registered holders of 
the securities, or of a particular class or series 
of securities issued by the company propor-
tionate to their holdings or proportionate to any 
cash distribution made to them by the company 
(subject to appropriate qualifications designed 
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solely to avoid issuance of fractional securities); 
or (iii) in accordance with rules and regulations 
of the Commission made pursuant to subsection 
(b) of section 80a–12 of this title. 

(e) Suspension of right of redemption or post-
ponement of date of payment 

No registered investment company shall sus-
pend the right of redemption, or postpone the 
date of payment or satisfaction upon redemp-
tion of any redeemable security in accordance 
with its terms for more than seven days after 
the tender of such security to the company or 
its agent designated for that purpose for re-
demption, except— 

(1) for any period (A) during which the New 
York Stock Exchange is closed other than cus-
tomary week-end and holiday closings or (B) 
during which trading on the New York Stock 
Exchange is restricted; 

(2) for any period during which an emer-
gency exists as a result of which (A) disposal 
by the company of securities owned by it is 
not reasonably practicable or (B) it is not rea-
sonably practicable for such company fairly to 
determine the value of its net assets; or 

(3) for such other periods as the Commission 
may by order permit for the protection of se-
curity holders of the company. 

The Commission shall by rules and regulations 
determine the conditions under which (i) trading 
shall be deemed to be restricted and (ii) an 
emergency shall be deemed to exist within the 
meaning of this subsection. 

(f) Restrictions on transferability or negotiability 
of securities 

No registered open-end company shall restrict 
the transferability or negotiability of any secu-
rity of which it is the issuer except in conform-
ity with the statements with respect thereto 
contained in its registration statement nor in 
contravention of such rules and regulations as 
the Commission may prescribe in the interests 
of the holders of all of the outstanding securi-
ties of such investment company. 

(g) Issuance of securities for services or property 
other than cash 

No registered open-end company shall issue 
any of its securities (1) for services; or (2) for 
property other than cash or securities (including 
securities of which such registered company is 
the issuer), except as a dividend or distribution 
to its security holders or in connection with a 
reorganization. 

(Aug. 22, 1940, ch. 686, title I, § 22, 54 Stat. 823; 
Pub. L. 91–547, § 12, Dec. 14, 1970, 84 Stat. 1422; 
Pub. L. 100–181, title VI, § 616, Dec. 4, 1987, 101 
Stat. 1262.) 

AMENDMENTS 

1987—Subsec. (b). Pub. L. 100–181, § 616(1), substituted 

‘‘subsection (b)(6)’’ for ‘‘subsection (b)(8)’’ in par. (1). 

Pub. L. 100–181, § 616(2), (3), redesignated par. (3) as (2) 

and substituted ‘‘section 78s(c)’’ for ‘‘section 

78o–3(k)(2)’’, redesignated par. (4) as (3), and struck out 

former par. (2) which read as follows: ‘‘At any time 

after the expiration of eighteen months from December 

14, 1970, or after a securities association has adopted 

rules as contemplated by this subsection, the Commis-

sion may make such rules and regulations pursuant to 

section 78o(b)(10) of this title as are appropriate to ef-

fectuate the purpose of this subsection with respect to 

sales of shares of a registered investment company by 

broker-dealers subject to regulation under section 

78o(b)(8) of this title: Provided, That the underwriter of 

such shares may file with the Commission at any time 

a notice of election to comply with the rules prescribed 

pursuant to this subsection by a national securities as-

sociation specified in such notice, and thereafter the 

sales load shall not exceed that prescribed by such 

rules of such association, and the rules of the Commis-

sion as hereinabove authorized shall thereafter be inap-

plicable to such sales.’’ 
Subsec. (e). Pub. L. 100–181, § 616(4), (5), in introduc-

tory provisions, substituted ‘‘redemption, or postpone’’ 

for ‘‘redemption or postpone’’ and ‘‘redemption, ex-

cept’’ for ‘‘redemption except’’, and, in closing provi-

sions, struck out ‘‘Any company which, as of March 15, 

1940, was required by provision of its charter, certifi-

cate of incorporation, articles of association, or trust 

indenture, or of a bylaw or regulation duly adopted 

thereunder, to postpone the date of payment or satis-

faction upon redemption of redeemable securities is-

sued by it, shall be exempt from the requirements of 

this subsection; but such exemption shall terminate 

upon the expiration of one year from the effective date 

of this subchapter, or upon the repeal or amendment of 

such provision, or upon the sale by such company after 

March 15, 1940, of any security (other than short-term 

paper) of which it is the issuer, whichever first occurs.’’ 
1970—Subsec. (b). Pub. L. 91–547, § 12(a), designated ex-

isting provisions as par. (1), inserted ‘‘notwithstanding 

the provisions of subsection (b)(8) thereof but’’, and 

‘‘other’’ in phrase ‘‘all other provisions’’, substituted 

exclusion of ‘‘excessive sales load’’ for ‘‘unconscionable 

or grossly excessive sales load’’, provided for allowance 

for reasonable compensation for sales personnel, 

broker-dealers, and underwriters, and for reasonable 

sales loads to investors, and for grant by Commission 

of appropriate qualified exemptions from provisions of 

this section where on application or otherwise it ap-

pears that smaller companies are subject to relatively 

higher operating costs, and added pars. (2) to (4). 
Subsec. (c). Pub. L. 91–547, § 12(b), provided for appli-

cation of rules and regulations to registered invest-

ment companies, struck out introductory phrase ‘‘After 

one year from the effective date of this chapter’’, ‘‘reg-

istered’’ before ‘‘securities association’’ where first ap-

pearing, and substituted ‘‘prescribed in subsection (a) 

of this section’’ for ‘‘prescribed in subsections (a) and 

(b) of this section’’ and ‘‘. Any rules and regulations’’ 

for ‘‘; and any rules and regulations’’. 
Subsec. (d). Pub. L. 91–547, § 12(c), substituted ‘‘public 

offering price described in the prospectus. Nothing in 

this subsection’’ for ‘‘public offering price described in 

the prospectus: Provided, however, That nothing in this 

subsection’’ and struck out ‘‘clause (1) or (2) of’’ before 

‘‘section 80a–11(b) of this title’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–12 of this title. 

§ 80a–23. Closed-end companies 

(a) Issuance of securities 

No registered closed-end company shall issue 
any of its securities (1) for services; or (2) for 
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property other than cash or securities (including 
securities of which such registered company is 
the issuer), except as a dividend or distribution 
to its security holders or in connection with a 
reorganization. 

(b) Sale of common stock at price below current 
net asset value 

No registered closed-end company shall sell 
any common stock of which it is the issuer at a 
price below the current net asset value of such 
stock, exclusive of any distributing commission 
or discount (which net asset value shall be de-
termined as of a time within forty-eight hours, 
excluding Sundays and holidays, next preceding 
the time of such determination), except (1) in 
connection with an offering to the holders of one 
or more classes of its capital stock; (2) with the 
consent of a majority of its common stockhold-
ers; (3) upon conversion of a convertible security 
in accordance with its terms; (4) upon the exer-
cise of any warrant outstanding on August 22, 
1940, or issued in accordance with the provisions 
of section 80a–18(d) of this title; or (5) under such 
other circumstances as the Commission may 
permit by rules and regulations or orders for the 
protection of investors. 

(c) Purchase of securities of which it is issuer; 
exceptions 

No registered closed-end company shall pur-
chase any securities of any class of which it is 
the issuer except— 

(1) on a securities exchange or such other 
open market as the Commission may des-
ignate by rules and regulations or orders: Pro-

vided, That if such securities are stock, such 
registered company shall, within the preced-
ing six months, have informed stockholders of 
its intention to purchase stock of such class 
by letter or report addressed to stockholders 
of such class; or 

(2) pursuant to tenders, after reasonable op-
portunity to submit tenders given to all hold-
ers of securities of the class to be purchased; 
or 

(3) under such other circumstances as the 
Commission may permit by rules and regula-
tions or orders for the protection of investors 
in order to insure that such purchases are 
made in a manner or on a basis which does not 
unfairly discriminate against any holders of 
the class or classes of securities to be pur-
chased. 

(Aug. 22, 1940, ch. 686, title I, § 23, 54 Stat. 825.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–62 of 

this title. 

§ 80a–24. Registration of securities under Securi-
ties Act of 1933 

(a) Registration statement; contents 

In registering under the Securities Act of 1933 
[15 U.S.C. 77a et seq.], any security of which it 

is the issuer, a registered investment company, 
in lieu of furnishing a registration statement 
containing the information and documents spec-
ified in schedule A of said Act [15 U.S.C. 77aa], 
may file a registration statement containing the 
following information and documents: 

(1) such copies of the registration statement 
filed by such company under this subchapter, 
and of such reports filed by such company pur-
suant to section 80a–29 of this title or such 
copies of portions of such registration state-
ment and reports, as the Commission shall 
designate by rules and regulations; and 

(2) such additional information and docu-
ments (including a prospectus) as the Commis-
sion shall prescribe by rules and regulations as 
necessary or appropriate in the public interest 
or for the protection of investors. 

(b) Filing of three copies of advertisement, pam-
phlet, etc. in connection with public offering; 
time of filing 

It shall be unlawful for any of the following 
companies, or for any underwriter for such a 
company, in connection with a public offering of 
any security of which such company is the is-
suer, to make use of the mails or any means or 
instrumentalities of interstate commerce, to 
transmit any advertisement, pamphlet, circular, 
form letter, or other sales literature addressed 
to or intended for distribution to prospective in-
vestors unless three copies of the full text there-
of have been filed with the Commission or are 
filed with the Commission within ten days 
thereafter: 

(1) any registered open-end company; 
(2) any registered unit investment trust; or 
(3) any registered face-amount certificate 

company. 

(c) Additional requirement for prospectuses re-
lating to periodic payment plan certificates 
or face-amount certificate 

In addition to the powers relative to prospec-
tuses granted the Commission by section 10 of 
the Securities Act of 1933 [15 U.S.C. 77j], the 
Commission is authorized to require, by rules 
and regulations or order, that the information 
contained in any prospectus relating to any 
periodic payment plan certificate or face- 
amount certificate registered under the Securi-
ties Act of 1933 [15 U.S.C. 77a et seq.], on or after 
the effective date of this subchapter be pre-
sented in such form and order of items, and such 
prospectus contain such summaries of any por-
tion of such information, as are necessary or ap-
propriate in the public interest or for the pro-
tection of investors. 

(d) Application of other provisions to securities 
of investment companies, face-amount cer-
tificate companies, and open-end companies 
or unit investment trust 

The exemption provided by paragraph (8) of 
section 3(a) of the Securities Act of 1933 [15 
U.S.C. 77c(a)(8)] shall not apply to any security 
of which an investment company is the issuer. 
The exemption provided by paragraph (11) of 
said section 3(a) [15 U.S.C. 77c(a)(11)] shall not 
apply to any security of which a registered in-
vestment company is the issuer. The exemption 
provided by section 4(3) of the Securities Act of 
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1933 [15 U.S.C. 77d(3)] shall not apply to any 
transaction in a security issued by a face- 
amount certificate company or in a redeemable 
security issued by an open-end management 
company or unit investment trust if any other 
security of the same class is currently being of-
fered or sold by the issuer or by or through an 
underwriter in a distribution which is not ex-
empted from section 5 of said Act [15 U.S.C. 77e], 
except to such extent and subject to such terms 
and conditions as the Commission, having due 
regard for the public interest and the protection 
of investors, may prescribe by rules or regula-
tions with respect to any class of persons, secu-
rities, or transactions. 

(e) Amendment of registration statements relat-
ing to securities issued by face-amount cer-
tificate companies, open-end management 
companies or unit investment trusts 

For the purposes of section 11 of the Securities 
Act of 1933, as amended [15 U.S.C. 77k] the effec-
tive date of the latest amendment filed shall be 
deemed the effective date of the registration 
statement with respect to securities sold after 
such amendment shall have become effective. 
For the purposes of section 13 of the Securities 
Act of 1933, as amended [15 U.S.C. 77m], no such 
security shall be deemed to have been bona fide 
offered to the public prior to the effective date 
of the latest amendment filed pursuant to this 
subsection. Except to the extent the Commis-
sion otherwise provides by rules or regulations 
as appropriate in the public interest or for the 
protection of investors, no prospectus relating 
to a security issued by a face-amount certificate 
company or a redeemable security issued by an 
open-end management company or unit invest-
ment trust which varies for the purposes of sub-
section (a)(3) of section 10 of the Securities Act 
of 1933 [15 U.S.C. 77j(a)(3)] from the latest pro-
spectus filed as a part of the registration state-
ment shall be deemed to meet the requirements 
of said section 10 [15 U.S.C. 77j] unless filed as 
part of an amendment to the registration state-
ment under said Act [15 U.S.C. 77a et seq.] and 
such amendment has become effective. 

(f) Registration of indefinite amount of securities 

(1) Registration of securities 

Upon the effective date of its registration 
statement, as provided by section 8 of the Se-
curities Act of 1933 [15 U.S.C. 77h], a face- 
amount certificate company, open-end man-
agement company, or unit investment trust, 
shall be deemed to have registered an indefi-
nite amount of securities. 

(2) Payment of registration fees 

Not later than 90 days after the end of the 
fiscal year of a company or trust referred to in 
paragraph (1), the company or trust, as appli-
cable, shall pay a registration fee to the Com-
mission, calculated in the manner specified in 
section 6(b) of the Securities Act of 1933 [15 
U.S.C. 77f(b)], based on the aggregate sales 
price for which its securities (including, for 
purposes of this paragraph, all securities is-
sued pursuant to a dividend reinvestment 
plan) were sold pursuant to a registration of 
an indefinite amount of securities under this 
subsection during the previous fiscal year of 
the company or trust, reduced by— 

(A) the aggregate redemption or repur-
chase price of the securities of the company 
or trust during that year; and 

(B) the aggregate redemption or repur-
chase price of the securities of the company 
or trust during any prior fiscal year ending 
not more than 1 year before October 11, 1996, 
that were not used previously by the com-
pany or trust to reduce fees payable under 
this section. 

(3) Interest due on late payment 

A company or trust paying the fee required 
by this subsection or any portion thereof more 
than 90 days after the end of the fiscal year of 
the company or trust shall pay to the Commis-
sion interest on unpaid amounts, at the aver-
age investment rate for Treasury tax and loan 
accounts published by the Secretary of the 
Treasury pursuant to section 3717(a) of title 31. 
The payment of interest pursuant to this para-
graph shall not preclude the Commission from 
bringing an action to enforce the requirements 
of paragraph (2). 

(4) Rulemaking authority 

The Commission may adopt rules and regu-
lations to implement this subsection. 

(g) Additional prospectuses 

In addition to any prospectus permitted or re-
quired by section 10(a) of the Securities Act of 
1933 [15 U.S.C. 77j(a)], the Commission shall per-
mit, by rules or regulations deemed necessary or 
appropriate in the public interest or for the pro-
tection of investors, the use of a prospectus for 
purposes of section 5(b)(1) of that Act [15 U.S.C. 
77e(b)(1)] with respect to securities issued by a 
registered investment company. Such a prospec-
tus, which may include information the sub-
stance of which is not included in the prospectus 
specified in section 10(a) of the Securities Act of 
1933, shall be deemed to be permitted by section 
10(b) of that Act [15 U.S.C. 77j(b)]. 

(Aug. 22, 1940, ch. 686, title I, § 24, 54 Stat. 825; 
Aug. 10, 1954, ch. 667, title IV, §§ 402, 403, 68 Stat. 
689; Pub. L. 91–547, § 13, Dec. 14, 1970, 84 Stat. 
1423; Pub. L. 100–181, title VI, § 617, Dec. 4, 1987, 
101 Stat. 1262; Pub. L. 104–290, title II, §§ 203(a), 
(b), 204, Oct. 11, 1996, 110 Stat. 3427, 3428.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsecs. (a), 

(c), and (e), is act May 27, 1933, ch. 38, title I, 48 Stat. 

74, as amended, which is classified generally to sub-

chapter I (§ 77a et seq.) of chapter 2A of this title. For 

complete classification of this Act to the Code, see sec-

tion 77a of this title and Tables. 

For the effective date of this subchapter, referred to 

in subsec. (c), see section 80a–52 of this title. 

AMENDMENTS 

1996—Subsec. (e). Pub. L. 104–290, § 203(a), substituted 

‘‘For’’ for ‘‘(3) For’’, struck out ‘‘pursuant to this sub-

section or otherwise’’ before ‘‘shall be deemed the effec-

tive date of the registration statement’’, and struck 

out pars. (1) and (2) which read as follows: 

‘‘(1) A registration statement under the Securities 

Act of 1933 relating to a security issued by a face- 

amount certificate company or a redeemable security 

issued by an open-end management company or unit in-

vestment trust may be amended after its effective date 

so as to increase the securities specified therein as pro-

posed to be offered. At the time of filing such amend-
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ment there shall be paid to the Commission a fee, cal-
culated in the manner specified in section 6(b) of said 
Act, with respect to the additional securities therein 
proposed to be offered. 

‘‘(2) The filing of such an amendment to a registra-
tion statement under the Securities Act of 1933 shall 
not be deemed to have taken place unless it is accom-
panied by a United States postal money order or a cer-
tified bank check or cash for the amount of the fee re-
quired under paragraph (1) of this subsection.’’ 

Subsec. (f). Pub. L. 104–290, § 203(b), inserted heading 
and amended text generally. Prior to amendment, text 
read as follows: ‘‘In the case of securities issued by a 
face-amount certificate company or redeemable securi-
ties issued by an open-end management company or 
unit investment trust, which are sold in an amount in 
excess of the number of securities included in an effec-
tive registration statement of any such company, such 
company may, in accordance with such rules and regu-
lations as the Commission shall adopt as it deems nec-
essary or appropriate in the public interest or for the 
protection of investors, elect to have the registration 
of such securities deemed effective as of the time of 
their sale, upon payment to the Commission, within six 
months after any such sale, of a registration fee of 
three times the amount of the fee which would have 
otherwise been applicable to such securities. Upon any 
such election and payment, the registration statement 
of such company shall be considered to have been in ef-
fect with respect to such shares. The Commission may 
also adopt rules and regulations as it deems necessary 
or appropriate in the public interest or for the protec-
tion of investors to permit the registration of an indefi-
nite number of the securities issued by a face-amount 
certificate company or redeemable securities issued by 
an open-end management company or unit investment 
trust.’’ 

Subsec. (g). Pub. L. 104–290, § 204, added subsec. (g). 
1987—Subsec. (d). Pub. L. 100–181 struck out ‘‘, except 

a security sold or disposed of by the issuer or bona fide 
offered to the public prior to the effective date of this 
subchapter and with respect to a security so sold, dis-
posed of, or offered, shall not apply to any new offering 
thereof on or after the effective date of this sub-
chapter’’ at end of second sentence. 

1970—Subsec. (d). Pub. L. 91–547, § 13(a), substituted 
‘‘section 4(3) of the Securities Act of 1933’’ for ‘‘the 
third clause of section 4(1) of the Securities Act of 1933’’ 
and struck out the comma before ‘‘if any’’. 

Subsec. (f). Pub. L. 91–547, § 13(b), added subsec. (f). 
1954—Subsec. (d). Act Aug. 10, 1954, § 402, inserted pro-

vision making dealer’s exemption contained in third 
clause of section 77d(1) of this title inapplicable to 
transactions in the securities of investment companies 
that are offered to the public on a continuous basis, 
subject to certain exceptions. 

Subsec. (e). Act Aug. 10, 1954, § 403, added subsec. (e). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 203(c) of Pub. L. 104–290 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall become effective on the earlier of— 

‘‘(1) 1 year after the date of enactment of this Act 
[Oct. 11, 1996]; or 

‘‘(2) the effective date of final rules or regulations 
issued in accordance with section 24(f) of the Invest-
ment Company Act of 1940 [subsec. (f) of this section], 
as amended by this section.’’ 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 
see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective sixty days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80a–6 of this 

title. 

§ 80a–25. Reorganization plans; reports by Com-
mission 

(a) Filing of reorganization plan and other infor-
mation with Commission 

Any person who, by use of the mails or any 
means or instrumentality of interstate com-
merce or otherwise, solicits or permits the use 
of his name to solicit any proxy, consent, au-
thorization, power of attorney, ratification, de-
posit, or dissent in respect of any plan of reorga-
nization of any registered investment company 
shall file with, or mail to, the Commission for 
its information, within twenty-four hours after 
the commencement of any such solicitation, a 
copy of such plan and any deposit agreement re-
lating thereto and of any proxy, consent, au-
thorization, power of attorney, ratification, in-
strument of deposit, or instrument of dissent in 
respect thereto, if or to the extent that such 
documents shall not already have been filed 
with the Commission. 

(b) Advisory report by Commission at request of 
shareholders 

The Commission is authorized, if so requested, 
prior to any solicitation of security holders with 
respect to any plan of reorganization, by any 
registered investment company which is, or any 
of the securities of which are, the subject of or 
is a participant in any such plan, or if so re-
quested by the holders of 25 per centum of any 
class of its outstanding securities, to render an 
advisory report in respect of the fairness of any 
such plan and its effect upon any class or classes 
of security holders. In such event any registered 
investment company, in respect of which the 
Commission shall have rendered any such advi-
sory report, shall mail promptly a copy of such 
advisory report to all its security holders af-
fected by any such plan: Provided, That such ad-
visory report shall have been received by it at 
least forty-eight hours (not including Sundays 
and holidays) before final action is taken in re-
lation to such plan at any meeting of security 
holders called to act in relation thereto, or any 
adjournment of any such meeting, or if no meet-
ing be called, then prior to the final date of ac-
ceptance of such plan by security holders. In re-
spect of securities not registered as to owner-
ship, in lieu of mailing a copy of such advisory 
report, such registered company shall publish 
promptly a statement of the existence of such 
advisory report in a newspaper of general cir-
culation in its principal place of business and 
shall make available copies of such advisory re-
port upon request. Notwithstanding the provi-
sion of this section the Commission shall not 
render such advisory report although so re-
quested by any such investment company or 
such security holders if the fairness or feasibil-
ity of said plan is in issue in any proceeding 
pending in any court of competent jurisdiction 
unless such plan is submitted to the Commission 
for that purpose by such court. 
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(c) Enjoinder of plan of reorganization 

Any district court of the United States in the 
State of incorporation of a registered invest-
ment company, or any such court for the dis-
trict in which such company maintains its prin-
cipal place of business, is authorized to enjoin 
the consummation of any plan of reorganization 
of such registered investment company upon 
proceedings instituted by the Commission 
(which is authorized so to proceed upon behalf of 
security holders of such registered company, or 
any class thereof), if such court shall determine 
that any such plan is not fair and equitable to 
all security holders. 

(d) Application of section to reorganizations 
under title 11 

Nothing contained in this section shall in any 
way affect or derogate from the powers of the 
courts of the United States and the Commission 
with reference to reorganizations contained in 
title 11. 

(Aug. 22, 1940, ch. 686, title I, § 25, 54 Stat. 826; 
Pub. L. 91–547, § 14, Dec. 14, 1970, 84 Stat. 1424; 
Pub. L. 95–598, title III, § 310(c), Nov. 6, 1978, 92 
Stat. 2676.) 

AMENDMENTS 

1978—Subsec. (d). Pub. L. 95–598 substituted ‘‘title 11’’ 

for ‘‘the Bankruptcy Act of 1898, as amended’’. 

1970—Subsec. (c). Pub. L. 91–547 substituted ‘‘that any 

such plan is not fair and equitable to all security hold-

ers’’ for ‘‘any such plan to be grossly unfair or to con-

stitute gross misconduct or gross abuse of trust on the 

part of the officers, directors, or investment advisers of 

such registered company or other sponsors of such 

plan’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment effective Oct. 1, 1979, see section 402(a) of 

Pub. L. 95–598, set out as an Effective Date note preced-

ing section 101 of Title 11, Bankruptcy. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80a–6 of this 

title. 

§ 80a–26. Unit investment trusts 

(a) Custody and sale of securities 

No principal underwriter for or depositor of a 
registered unit investment trust shall sell, ex-
cept by surrender to the trustee for redemption, 
any security of which such trust is the issuer 
(other than short-term paper), unless the trust 
indenture, agreement of custodianship, or other 
instrument pursuant to which such security is 
issued— 

(1) designates one or more trustees or custo-
dians, each of which is a bank, and provides 
that each such trustee or custodian shall have 

at all times an aggregate capital, surplus, and 
undivided profits of a specified minimum 
amount, which shall not be less than $500,000 
(but may also provide, if such trustee or custo-
dian publishes reports of condition at least an-
nually, pursuant to law or to the requirements 
of its supervising or examining authority, that 
for the purposes of this paragraph the aggre-
gate capital, surplus, and undivided profits of 
such trustee or custodian shall be deemed to 
be its aggregate capital, surplus, and undi-
vided profits as set forth in its most recent re-
port of condition so published); 

(2) provides, in substance, (A) that during 
the life of the trust the trustee or custodian, 
if not otherwise remunerated, may charge 
against and collect from the income of the 
trust, and from the corpus thereof if no in-
come is available, such fees for its services and 
such reimbursement for its expenses as are 
provided for in such instrument; (B) that no 
such charge or collection shall be made except 
for services theretofore performed or expenses 
theretofore incurred; (C) that no payment to 
the depositor of or a principal underwriter for 
such trust, or to any affiliated person or agent 
of such depositor or underwriter, shall be al-
lowed the trustee or custodian as an expense 
(except that provision may be made for the 
payment to any such person of a fee, not ex-
ceeding such reasonable amount as the Com-
mission may prescribe as compensation for 
performing bookkeeping and other administra-
tive services, of a character normally per-
formed by the trustee or custodian itself); and 
(D) that the trustee or custodian shall have 
possession of all securities and other property 
in which the funds of the trust are invested, 
all funds held for such investment, all equali-
zation, redemption, and other special funds of 
the trust, and all income upon, accretions to, 
and proceeds of such property and funds, and 
shall segregate and hold the same in trust 
(subject only to the charges and collections al-
lowed under clauses (A), (B), and (C) of this 
paragraph) until distribution thereof to the se-
curity holders of the trust; 

(3) provides, in substance, that the trustee or 
custodian shall not resign until either (A) the 
trust has been completely liquidated and the 
proceeds of the liquidation distributed to the 
security holders of the trust, or (B) a successor 
trustee or custodian, having the qualifications 
prescribed in paragraph (1) of this subsection, 
has been designated and has accepted such 
trusteeship or custodianship; and 

(4) provides, in substance, (A) that a record 
will be kept by the depositor or an agent of 
the depositor of the name and address of, and 
the shares issued by the trust and held by, 
every holder of any security issued pursuant 
to such instrument, insofar as such informa-
tion is known to the depositor or agent; and 
(B) that whenever a security is deposited with 
the trustee in substitution for any security in 
which such security holder has an undivided 
interest, the depositor or the agent of the de-
positor will, within five days after such substi-
tution, either deliver or mail to such security 
holder a notice of substitution, including an 
identification of the securities eliminated and 
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the securities substituted, and a specification 
of the shares of such security holder affected 
by the substitution. 

(b) Bank or affiliated person of bank as trustee 
or custodian 

The Commission may, after consultation with 
and taking into consideration the views of the 
Federal banking agencies (as defined in section 
1813 of title 12), adopt rules and regulations, and 
issue orders, consistent with the protection of 
investors, prescribing the conditions under 
which a bank, or an affiliated person of a bank, 
either of which is an affiliated person of a prin-
cipal underwriter for, or depositor of, a reg-
istered unit investment trust, may serve as 
trustee or custodian under subsection (a)(1) of 
this section. 

(c) Substitution of securities 

It shall be unlawful for any depositor or trust-
ee of a registered unit investment trust holding 
the security of a single issuer to substitute an-
other security for such security unless the Com-
mission shall have approved such substitution. 
The Commission shall issue an order approving 
such substitution if the evidence establishes 
that it is consistent with the protection of in-
vestors and the purposes fairly intended by the 
policy and provisions of this subchapter. 

(d) Binding contract or agreement embodying 
applicable provisions deemed to qualify non- 
complying instrument by which securities 
were issued 

In the event that a trust indenture, agreement 
of custodianship, or other instrument pursuant 
to which securities of a registered unit invest-
ment trust are issued does not comply with the 
requirements of subsection (a) of this section, 
such instrument will be deemed to meet such re-
quirements if a written contract or agreement 
binding on the parties and embodying such re-
quirements has been executed by the depositor 
on the one part and the trustee or custodian on 
the other part, and three copies of such contract 
or agreement have been filed with the Commis-
sion. 

(e) Liquidation of unit investment trust 

Whenever the Commission has reason to be-
lieve that a unit investment trust is inactive 
and that its liquidation is in the interest of the 
security holders of such trust, the Commission 
may file a complaint seeking the liquidation of 
such trust in the district court of the United 
States in any district wherein any trustee of 
such trust resides or has its principal place of 
business. A copy of such complaint shall be 
served on every trustee of such trust, and notice 
of the proceeding shall be given such other in-
terested persons in such manner and at such 
times as the court may direct. If the court de-
termines that such liquidation is in the interest 
of the security holders of such trust, the court 
shall order such liquidation and, after payment 
of necessary expenses, the distribution of the 
proceeds to the security holders of the trust in 
such manner and on such terms as may to the 
court appear equitable. 

(f) Exemption 

(1) In general 

Subsection (a) of this section does not apply 
to any registered separate account funding 
variable insurance contracts, or to the spon-
soring insurance company and principal un-
derwriter of such account. 

(2) Limitation on sales 

It shall be unlawful for any registered sepa-
rate account funding variable insurance con-
tracts, or for the sponsoring insurance com-
pany of such account, to sell any such con-
tract— 

(A) unless the fees and charges deducted 
under the contract, in the aggregate, are 
reasonable in relation to the services ren-
dered, the expenses expected to be incurred, 
and the risks assumed by the insurance com-
pany, and, beginning on the earlier of Au-
gust 1, 1997, or the earliest effective date of 
any registration statement or amendment 
thereto for such contract following October 
11, 1996, the insurance company so represents 
in the registration statement for the con-
tract; and 

(B) unless the insurance company— 
(i) complies with all other applicable 

provisions of this section, as if it were a 
trustee or custodian of the registered sepa-
rate account; 

(ii) files with the insurance regulatory 
authority of the State which is the domi-
ciliary State of the insurance company, an 
annual statement of its financial condi-
tion, which most recent statement indi-
cates that the insurance company has a 
combined capital and surplus, if a stock 
company, or an unassigned surplus, if a 
mutual company, of not less than 
$1,000,000, or such other amount as the 
Commission may from time to time pre-
scribe by rule, as necessary or appropriate 
in the public interest or for the protection 
of investors; and 

(iii) together with its registered separate 
accounts, is supervised and examined peri-
odically by the insurance authority of 
such State. 

(3) Fees and charges 

For purposes of paragraph (2), the fees and 
charges deducted under the contract shall in-
clude all fees and charges imposed for any pur-
pose and in any manner. 

(4) Regulatory authority 

The Commission may issue such rules and 
regulations to carry out paragraph (2)(A) as it 
determines are necessary or appropriate in the 
public interest or for the protection of inves-
tors. 

(Aug. 22, 1940, ch. 686, title I, § 26, 54 Stat. 827; 
Pub. L. 91–547, § 15, Dec. 14, 1970, 84 Stat. 1424; 
Pub. L. 100–181, title VI, §§ 618, 619, Dec. 4, 1987, 
101 Stat. 1262; Pub. L. 104–290, title II, § 205(a), 
Oct. 11, 1996, 110 Stat. 3429; Pub. L. 106–102, title 
II, § 211(b), Nov. 12, 1999, 113 Stat. 1396.) 

AMENDMENTS 

1999—Subsecs. (b) to (f). Pub. L. 106–102 added subsec. 

(b) and redesignated former subsecs. (b) to (e) as (c) to 

(f), respectively. 
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1996—Subsec. (e). Pub. L. 104–290 added subsec. (e). 

1987—Subsec. (b). Pub. L. 100–181, § 618, substituted 

‘‘intended’’ for ‘‘intend’’. 

Subsec. (c). Pub. L. 100–181, § 619, substituted ‘‘con-

tract or agreement’’ for ‘‘contract of agreement’’. 

1970—Subsecs. (b) to (d). Pub. L. 91–547 added subsec. 

(b), redesignated former subsec. (b) as (c), struck out 

‘‘at the effective date of this subchapter’’ before ‘‘com-

ply’’, substituted ‘‘contract of agreement’’ for ‘‘con-

tract or agreement’’, and redesignated former subsec. 

(c) as (d). 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–12, 

80a–17, 80a–27, 80a–28 of this title. 

§ 80a–27. Periodic payment plans 

(a) Sale of certificates; restrictions 

It shall be unlawful for any registered invest-
ment company issuing periodic payment plan 
certificates, or for any depositor of or under-
writer for such company, to sell any such cer-
tificate, if— 

(1) the sales load on such certificate exceeds 
9 per centum of the total payments to be made 
thereon; 

(2) more than one-half of any of the first 
twelve monthly payments thereon, or their 
equivalent, is deducted for sales load; 

(3) the amount of sales load deducted from 
any one of such first payments exceeds propor-
tionately the amount deducted from any other 
such payment, or the amount deducted from 
any subsequent payment exceeds proportion-
ately the amount deducted from any other 
subsequent payment; 

(4) the first payment on such certificate is 
less than $20, or any subsequent payment is 
less than $10; 

(5) if such registered company is a manage-
ment company, the proceeds of such certifi-
cate or the securities in which such proceeds 
are invested are subject to management fees 
(other than fees for administrative services of 
the character described in clause (C), para-
graph (2), of section 80a–26(a) of this title) ex-
ceeding such reasonable amount as the Com-
mission may prescribe, whether such fees are 
payable to such company or to investment ad-
visers thereof; or 

(6) if such registered company is a unit in-
vestment trust the assets of which are securi-
ties issued by a management company, the de-
positor of or principal underwriter for such 
trust, or any affiliated person of such deposi-
tor or underwriter, is to receive from such 

management company or any affiliated person 
thereof any fee or payment on account of pay-
ments on such certificate exceeding such rea-
sonable amount as the Commission may pre-
scribe. 

(b) Exemptions 

If it appears to the Commission, upon applica-
tion or otherwise, that smaller companies are 
subjected to relatively higher operating costs 
and that in order to make due allowance there-
for it is necessary or appropriate in the public 
interest and consistent with the protection of 
investors that a provision or provisions of para-
graph (1), (2), or (3) of subsection (a) of this sec-
tion relative to sales load be relaxed in the case 
of certain registered investment companies issu-
ing periodic payment plan certificates, or cer-
tain specified classes of such companies, the 
Commission is authorized by rules and regula-
tions or order to grant any such company or 
class of companies appropriate qualified exemp-
tions from the provisions of said paragraphs. 

(c) Sale of certificates; requirements 

It shall be unlawful for any registered invest-
ment company issuing periodic payment plan 
certificates, or for any depositor of or under-
writer for such company, to sell any such cer-
tificate, unless— 

(1) such certificate is a redeemable security; 
and 

(2) the proceeds of all payments on such cer-
tificate (except such amounts as are deducted 
for sales load) are deposited with a trustee or 
custodian having the qualifications prescribed 
in paragraph (1) of section 80a–26(a) of this 
title for the trustees of unit investment 
trusts, and are held by such trustee or custo-
dian under an indenture or agreement contain-
ing, in substance, the provisions required by 
paragraphs (2) and (3) of section 80a–26(a) of 
this title for the trust indentures of unit in-
vestment trusts. 

(d) Surrender of certificates; regulations 

Notwithstanding subsection (a) of this section, 
it shall be unlawful for any registered invest-
ment company issuing periodic payment plan 
certificates, or for any depositor of or under-
writer for such company, to sell any such cer-
tificate unless the certificate provide that the 
holder thereof may surrender the certificate at 
any time within the first eighteen months after 
the issuance of the certificate and receive in 
payment thereof, in cash, the sum of (1) the 
value of his account, and (2) an amount, from 
such underwriter or depositor, equal to that part 
of the excess paid for sales loading which is over 
15 per centum of the gross payments made by 
the certificate holder. The Commission may 
make rules and regulations applicable to such 
underwriters and depositors specifying such re-
serve requirements as it deems necessary or ap-
propriate in order for such underwriters and de-
positors to carry out the obligations to refund 
sales charges required by this subsection. 

(e) Refund privileges; notice; rules 

With respect to any periodic payment plan 
certificate sold subject to the provisions of sub-
section (d) of this section, the registered invest-
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1 See References in Text note below. 

ment company issuing such periodic payment 
plan certificate, or any depositor of or under-
writer for such company, shall in writing (1) in-
form each certificate holder who has missed 
three payments or more, within thirty days fol-
lowing the expiration of fifteen months after the 
issuance of the certificate, or, if any such holder 
has missed one payment or more after such pe-
riod of fifteen months but prior to the expira-
tion of eighteen months after the issuance of the 
certificate, at any time prior to the expiration 
of such eighteen-month period, of his right to 
surrender his certificate as specified in sub-
section (d) of this section, and (2) inform the 
certificate holder of (A) the value of the holder’s 
account as of the time the written notice was 
given to such holder, and (B) the amount to 
which he is entitled as specified in subsection (d) 
of this section. The Commission may make rules 
specifying the method, form, and contents of the 
notice required by this subsection. 

(f) Charges, statement; rules; surrender of certifi-
cates; regulations 

With respect to any periodic payment plan 
(other than a plan under which the amount of 
sales load deducted from any payment thereon 
does not exceed 9 per centum of such payment), 
the custodian bank for such plan shall mail to 
each certificate holder, within sixty days after 
the issuance of the certificate, a statement of 
charges to be deducted from the projected pay-
ments on the certificate and a notice of his right 
of withdrawal as specified in this section. The 
Commission may make rules specifying the 
method, form, and contents of the notice re-
quired by this subsection. The certificate holder 
may within forty-five days of the mailing of the 
notice specified in this subsection surrender his 
certificate and receive in payment thereof, in 
cash, the sum of (1) the value of his account, and 
(2) an amount, from the underwriter or deposi-
tor, equal to the difference between the gross 
payments made and the net amount invested. 
The Commission may make rules and regula-
tions applicable to underwriters and depositors 
of companies issuing any such certificate speci-
fying such reserve requirements as it deems nec-
essary or appropriate in order for such under-
writers and depositors to carry out the obliga-
tions to refund sales charges required by this 
subsection. 

(g) Governing provisions; election 

Notwithstanding the provisions of subsections 
(a) and (d) of this section, a registered invest-
ment company issuing periodic payment plan 
certificates may elect, by written notice to the 
Commission, to be governed by the provisions of 
subsection (h) of this section rather than the 
provisions of subsections (a) and (d) of this sec-
tion. 

(h) Sale of certificates; restrictions 

Upon making the election specified in sub-
section (g) of this section, it shall be unlawful 
for any such electing registered investment 
company issuing periodic payment plan certifi-
cates, or for any depositor of or underwriter for 
such company, to sell any such certificate, if— 

(1) the sales load on such certificate exceeds 
9 per centum of the total payments to be made 
thereon; 

(2) more than 20 per centum of any payment 
thereon is deducted for sales load, or an aver-
age of more than 16 per centum is deducted for 
sales load from the first forty-eight monthly 
payments thereon, or their equivalent; 

(3) the amount of sales load deducted from 
any one of the first twelve monthly payments, 
the thirteenth through twenty-fourth monthly 
payments, the twenty-fifth through thirty- 
sixth monthly payments, or the thirty-seventh 
through forty-eighth monthly payments, or 
their equivalents, respectively, exceeds pro-
portionately the amount deducted from any 
other such payment, or the amount deducted 
from any subsequent payment exceeds propor-
tionately the amount deducted from any other 
subsequent payment; 

(4) the deduction for sales load on the excess 
of the payment or payments in any month 
over the minimum monthly payment, or its 
equivalent, to be made on the certificate ex-
ceeds the sales load applicable to payments 
subsequent to the first forty-eight monthly 
payments or their equivalent; 

(5) the first payment on such certificate is 
less than $20, or any subsequent payment is 
less than $10; 

(6) if such registered company is a manage-
ment company, the proceeds of such certifi-
cate or the securities in which such proceeds 
are invested are subject to management fees 
(other than fees for administrative services of 
the character described in clause (C) of para-
graph (2) of section 80a–26(a) of this title) ex-
ceeding such reasonable amount as the Com-
mission may prescribe, whether such fees are 
payable to such company or to investment ad-
visers thereof; or 

(7) if such registered company is a unit in-
vestment trust the assets of which are securi-
ties issued by a management company, the de-
positor of or principal underwriter for such 
trust, or any affiliated person of such deposi-
tor or underwriter, is to receive from such 
management company or any affiliated person 
thereof any fee or payment on account of pay-
ments on such certificate exceeding such rea-
sonable amount as the Commission may pre-
scribe. 

(i) Applicability to registered separate account 
funding variable insurance contracts 

(1) This section does not apply to any reg-
istered separate account funding variable insur-
ance contracts, or to the sponsoring insurance 
company and principal underwriter of such ac-
count, except as provided in paragraph (2). 

(2) It shall be unlawful for any registered sepa-
rate account funding variable insurance con-
tracts, or for the sponsoring insurance company 
of such account, to sell any such contract un-
less— 

(A) such contract is a redeemable security; 
and 

(B) the insurance company complies with 
section 80a–26(e) 1 of this title and any rules or 
regulations issued by the Commission under 
section 80a–26(e) 1 of this title. 

(Aug. 22, 1940, ch. 686, title I, § 27, 54 Stat. 829; 
Pub. L. 91–547, § 16, Dec. 14, 1970, 84 Stat. 1424; 
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Pub. L. 92–165, Nov. 23, 1971, 85 Stat. 487; Pub. L. 
104–290, title II, § 205(b), Oct. 11, 1996, 110 Stat. 
3429.) 

REFERENCES IN TEXT 

Section 80a–26(e) of this title, referred to in subsec. 

(i)(2)(B), was redesignated section 80a–26(f) by Pub. L. 

106–102, title II, § 211(b)(1), Nov. 12, 1999, 113 Stat. 1396. 

AMENDMENTS 

1996—Subsec. (i). Pub. L. 104–290 added subsec. (i). 

1971—Subsec. (f). Pub. L. 92–165 inserted ‘‘(other than 

a plan under which the amount of sales load deducted 

from any payment thereon does not exceed 9 per cen-

tum of such payment)’’. 

1970—Subsecs. (d) to (h). Pub. L. 91–547 added subsecs. 

(d) to (h). 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective on expiration 

of six months after Dec. 14, 1970, see section 30(3) of 

Pub. L. 91–547, set out as a note under section 80a–52 of 

this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80a–6 of this 

title. 

§ 80a–28. Face-amount certificate companies 

(a) Issuance or sale of certificates 

It shall be unlawful for any registered face- 
amount certificate company to issue or sell any 
face-amount certificate, or to collect or accept 
any payment on any such certificate issued by 
such company on or after the effective date of 
this subchapter, unless— 

(1) such company, if organized before March 
15, 1940, was actively and continuously en-
gaged in selling face-amount certificates on 
and before that date, and has outstanding cap-
ital stock worth upon a fair valuation of as-
sets not less than $50,000; or if organized on or 
after March 15, 1940, has capital stock in an 
amount not less than $250,000 which has been 
bona fide subscribed and paid for in cash; and 

(2) such company maintains at all times 
minimum certificate reserves on all its out-
standing face-amount certificates in an aggre-
gate amount calculated and adjusted as fol-
lows: 

(A) the reserves for each certificate of the 
installment type shall be based on assumed 
annual, semi-annual, quarterly, or monthly 
reserve payments according to the manner 
in which gross payments for any certificate 
year are made by the holder, which reserve 
payments shall be sufficient in amount, as 
and when accumulated at a rate not to ex-
ceed 31⁄2 per centum per annum compounded 
annually, to provide the minimum maturity 
or face amount of the certificate when due. 
Such reserve payments may be graduated 
according to certificate years so that the re-
serve payment or payments for the first cer-
tificate year shall amount to at least 50 per 
centum of the required gross annual pay-

ment for such year and the reserve payment 
or payments for each of the second to fifth 
certificate years inclusive shall amount to 
at least 93 per centum of each such year’s re-
quired gross annual payment and for the 
sixth and each subsequent certificate year 
the reserve payment or payments shall 
amount to at least 96 per centum of each 
such year’s required gross annual payment: 
Provided, That such aggregate reserve pay-
ments shall amount to at least 93 per cen-
tum of the aggregate gross annual payments 
required to be made by the holder to obtain 
the maturity of the certificate. The com-
pany may at its option take as loading from 
the gross payment or payments for a certifi-
cate year, as and when made by the certifi-
cate holder, an amount or amounts equal in 
the aggregate for such year to not more than 
the excess, if any, of the gross payment or 
payments required to be made by the holder 
for such year, over and above the percentage 
of the gross annual payment required herein 
for such year for reserve purposes. Such 
loading may be taken by the company prior 
to or after the setting up of the reserve pay-
ment or payments for such year and the re-
serve payment or payments for such year 
may be graduated and adjusted to cor-
respond with the amount of the gross pay-
ment or payments made by the certificate 
holder for such year less the loading so 
taken; 

(B) if the foregoing minimum percentages 
of the gross annual payments required under 
the provisions of such certificate should 
produce reserve payments larger than are 
necessary at 31⁄2 per centum per annum com-
pounded annually to provide the minimum 
maturity or face amount of the certificate 
when due, the reserve shall be based upon re-
serve payments accumulated as provided 
under preceding subparagraph (A) of this 
paragraph except that in lieu of the 31⁄2 per 
centum rate specified therein, such rate 
shall be lowered to the minimum rate, ex-
pressed in multiples of one-eighth of 1 per 
centum, which will accumulate such reserve 
payments to the maturity value when due; 

(C) if the actual annual gross payment to 
be made by the certificate holder on any cer-
tificate issued prior to or after the effective 
date of this chapter is less than the amount 
of any assumed reserve payment or pay-
ments for a certificate year, such company 
shall maintain as a part of such minimum 
certificate reserves a deficiency reserve 
equal to the total present value of future de-
ficiencies in the gross payments, calculated 
at a rate not to exceed 31⁄2 per centum per 
annum compounded annually; 

(D) for each certificate of the installment 
type the amount of the reserve shall at any 
time be at least equal to (1) the then amount 
of the reserve payments set up under sub-
paragraphs (A) or (B) of this paragraph; (2) 
the accumulations on such reserve payments 
as computed under subparagraphs (A) or (B) 
of this paragraph; (3) the amount of any defi-
ciency reserve required under subparagraph 
(C) of this paragraph; and (4) such amount as 
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shall have been credited to the account of 
each certificate holder in the form of any 
credit, or any dividend, or any interest in 
addition to the minimum maturity amount 
specified in such certificate, plus any accu-
mulations on any amount or amounts so 
credited, at a rate not exceeding 31⁄2 per cen-
tum per annum compounded annually; 

(E) for each certificate which is fully paid, 
including any fully paid obligations result-
ing from or effected upon the maturity of 
the previously issued certificate, and for 
each paid-up certificate issued as provided in 
subsection (f) of this section prior to matu-
rity, the amount of the reserve shall at any 
time be at least equal to (1) such amount as 
and when accumulated at a rate not to ex-
ceed 31⁄2 per centum per annum compounded 
annually, will provide the amount or 
amounts payable when due and (2) such 
amount as shall have been credited to the 
account of each such certificate holder in 
the form of any credit, or any dividend, or 
any interest in addition to the minimum 
maturity amount specified in the certificate, 
plus any accumulations on any amount or 
amounts so credited, at a rate not exceeding 
31⁄2 per centum per annum compounded an-
nually; 

(F) for each certificate of the installment 
type under which gross payments have been 
made by or credited to the holder thereof 
covering a payment period or periods or any 
part thereof beyond the then current pay-
ment period as defined by the terms of such 
certificate, and for which period or periods 
no reserve has been set up under subpara-
graph (A) or (B) of this paragraph, an ad-
vance payment reserve shall be set up and 
maintained in the amount of the present 
value of any such unapplied advance gross 
payments, computed at a rate not to exceed 
31⁄2 per centum per annum compounded an-
nually; 

(G) such appropriate contingency reserves 
for death and disability benefits and for re-
instatement rights on any such certificate 
providing for such benefits or rights as the 
Commission shall prescribe by rule, regula-
tion, or order based upon the experience of 
face-amount companies in relation to such 
contingencies. 

At no time shall the aggregate certificate re-
serves herein required by subparagraphs (A) to 
(F) of this paragraph, be less than the aggregate 
surrender values and other amounts to which all 
certificate holders may be then entitled. 

For the purpose of this subsection, no certifi-
cate of the installment type shall be deemed to 
be outstanding if before a surrender value has 
been attained the holder thereof has been in 
continuous default in making his payments 
thereon for a period of one year. 

(b) Asset requirements prior to sale of certifi-
cates 

It shall be unlawful for any registered face- 
amount certificate company to issue or sell any 
face-amount certificate, or to collect or accept 
any payment on any such certificate issued by 
such company on or after the effective date of 

this subchapter, unless such company has, in 
cash or qualified investments, assets having a 
value not less than the aggregate amount of the 
capital stock requirement and certificate re-
serves as computed under the provisions of sub-
section (a) of this section. As used in this sub-
section, ‘‘qualified investments’’ means invest-
ments of a kind which life-insurance companies 
are permitted to invest in or hold under the pro-
visions of the Code of the District of Columbia 
as heretofore or hereafter amended, and such 
other investments as the Commission shall by 
rule, regulation, or order authorize as qualified 
investments. Such investments shall be valued 
in accordance with the provisions of said Code 
where such provisions are applicable. Invest-
ments to which such provisions do not apply 
shall be valued in accordance with such rules, 
regulations, or orders as the Commission shall 
prescribe for the protection of investors. 

(c) Certificate reserve requirements 

The Commission shall by rule, regulation, or 
order, in the public interest or for the protec-
tion of investors, require a registered face- 
amount certificate company to deposit and 
maintain, upon such terms and conditions as the 
Commission shall prescribe and as are appro-
priate for the protection of investors, with one 
or more institutions having the qualifications 
required by paragraph (1) of section 80a–26(a) of 
this title for a trustee of a unit investment 
trust, all or any part of the investments main-
tained by such company as certificate reserve 
requirements under the provisions of subsection 
(b) of this section: Provided, however, That where 
qualified investments are maintained on deposit 
by such company in respect of its liabilities 
under certificates issued to or held by residents 
of any State as required by the statute of such 
State or by any order, regulation, or require-
ment of such State or any official or agency 
thereof, the amount so on deposit, but not to ex-
ceed the amount of reserves required by sub-
section (a) of this section for the certificates so 
issued or held, shall be deducted from the 
amount of qualified investments that may be re-
quired to be deposited hereunder. 

Assets which are qualified investments under 
subsection (b) of this section and which are de-
posited under or as permitted by this subsection, 
may be used and shall be considered as a part of 
the assets required to be maintained under the 
provisions of said subsection (b). 

(d) Provisions required in certificate 

It shall be unlawful for any registered face- 
amount certificate company to issue or sell any 
face-amount certificate, or to collect or accept 
any payment on any such certificate issued by 
such company on or after the effective date of 
this subchapter, unless such certificate contains 
a provision or provisions to the effect— 

(1) that, in respect of any certificate of the 
installment type, during the first certificate 
year the holder of the certificate, upon surren-
der thereof, shall be entitled to a value pay-
able in cash not less than the reserve pay-
ments as specified in subparagraph (A) or (B) 
of paragraph (2) of subsection (a) of this sec-
tion and at the end of such certificate year, a 
value payable in cash at least equal to 50 per 
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centum of the amount of the gross annual pay-
ment required thereby for such year; 

(2) that, in respect of any certificate of the 
installment type, at any time after the expira-
tion of the first certificate year and prior to 
maturity, the holder of the certificate, upon 
surrender thereof, shall be entitled to a value 
payable in cash not less than the then amount 
of the reserve for such certificate required by 
numbered items (1) and (2) of subparagraph (D) 
of paragraph (2) of subsection (a) of this sec-
tion, less a surrender charge that shall not ex-
ceed 2 per centum of the face or maturity 
amount of the certificate, or 15 per centum of 
the amount of such reserve, whichever is the 
lesser, but in no event shall such value be less 
than 50 per centum of the amount of such re-
serve. The amount of the surrender value for 
the end of each certificate year shall be set 
out in the certificate; 

(3) that, in respect of any certificate of the 
installment type, the holder of the certificate, 
upon surrender thereof for cash or upon re-
ceipt of a paid-up certificate as provided in 
subsection (f) of this section, shall be entitled 
to a value payable in cash equal to the then 
amount of any advance payment reserve under 
such certificate required by subparagraph (F) 
of paragraph (2) of subsection (a) of this sec-
tion in addition to any other amounts due the 
holder hereunder; 

(4) that at any time prior to maturity, in re-
spect of any certificate which is fully paid, the 
holder of the certificate, upon surrender there-
of, shall be entitled to a value payable in cash 
not less than the then amount of the reserve 
for such certificate required by item (1) of sub-
paragraph (E) of paragraph (2) of subsection 
(a) of this section, less a surrender charge that 
shall not exceed 2 per centum of the face or 
maturity amount of the certificate, or 15 per 
centum of the amount of such reserve, which-
ever is the lesser: Provided, however, That such 
surrender charge shall not apply as to any ob-
ligations of a fully paid type resulting from 
the maturity of a previously issued certificate. 
The amount of the surrender value for the end 
of each certificate year shall be set out in the 
certificate; 

(5) that in respect of any certificate, the 
holder of the certificate, upon maturity, upon 
surrender thereof for cash or upon receipt of a 
paid-up certificate as provided in subsection 
(f) of this section, shall be entitled to a value 
payable in cash equal to the then amount of 
the reserve, if any, for such certificate re-
quired by item (4) of subparagraph (D) of para-
graph (2) of subsection (a) of this section or 
item (2) of subparagraph (E) of paragraph (2) of 
said subsection (a) in addition to any other 
amounts due the holder hereunder. 

The term ‘‘certificate year’’ as used in this 
section in respect of any certificate of the in-
stallment type means a period or periods for 
which one year’s payment or payments as pro-
vided by the certificate have been made thereon 
by the holder and the certificate maintained in 
force by such payments for the time for which 
the same have been made, and in respect of any 
certificate which is fully paid or paid-up means 
any year ending on the anniversary of the date 
of issuance of the certificate. 

Any certificate may provide for loans or ad-
vances by the company to the certificate holder 
on the security of such certificate upon terms 
prescribed therein but at an interest rate not ex-
ceeding 6 per centum per annum. The amount of 
the required reserves, deposits, and the surren-
der values thereof available to the holder may 
be adjusted to take into account any unpaid bal-
ance on such loans or advances and interest 
thereon, for the purposes of this subsection and 
subsections (b) and (c) of this section. 

Any certificate may provide that the company 
at its option may, prior to the maturity thereof, 
defer any payment or payments to the certifi-
cate holder to which he may be entitled under 
this subsection, for a period of not more than 
thirty days: Provided, That in the event such op-
tion is exercised by the company, interest shall 
accrue on any payment or payments due to the 
holder, for the period of such deferment at a 
rate equal to that used in accumulating the re-
serves for such certificate: And provided further, 
That the Commission may, by rules and regula-
tions or orders in the public interest or for the 
protection of investors, make provision for any 
other deferment upon such terms and conditions 
as it shall prescribe. 

(e) Liability of holder to legal action for unpaid 
amount of certificate 

It shall be unlawful for any registered face- 
amount certificate company to issue or sell any 
face-amount certificate, or to collect or accept 
any payment on any such certificate issued by 
such company on or after the effective date of 
this subchapter, which certificate makes the 
holder liable to any legal action or proceeding 
for any unpaid amount on such certificate. 

(f) Optional right to paid up certificate in lieu of 
cash surrender value 

It shall be unlawful for any registered face- 
amount certificate company to issue or sell any 
face-amount certificate, or to collect or accept 
any payment on any such certificate issued by 
such company on or after the effective date of 
this subchapter, (1) unless such face-amount cer-
tificate contains a provision or provisions to the 
effect that the holder shall have an optional 
right to receive a paid-up certificate in lieu of 
the then attained cash surrender value provided 
therein and in the amount of such value plus ac-
cumulations thereon at a rate to be specified in 
the paid-up certificate equal to that used in 
computing the reserve on the original certifi-
cate under subparagraph (A) or (B) of paragraph 
(2) of subsection (a) of this section, such paid-up 
certificate to become due and payable at the end 
of a period equal to the balance of the term of 
such original certificate before maturity; and 
during the period prior to maturity such paid-up 
certificate shall have a cash value upon surren-
der thereof equal to the then amount of the re-
serve therefor; and (2) unless such face-amount 
certificate contains a further provision or provi-
sions to the effect that if the holder be in con-
tinuous default in his payments on such certifi-
cate for a period of six months without having 
exercised his option to receive a paid-up certifi-
cate, as herein provided, the company at the ex-
piration of such six months shall pay the surren-
der value in cash if such value is less than $100 
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or if such value is $100 or more shall issue such 
paid-up certificate to such holder and such pay-
ment or issuance, plus the payment of all other 
amounts to which he may be then entitled under 
the original certificate, shall operate to cancel 
his original certificate: Provided, That in lieu of 
the issuance of a new paid-up certificate the 
original certificate may be converted into a 
paid-up certificate with the same effect; and (3) 
unless, where such certificate provides, in the 
event of default, for the deferment of payments 
thereon by the holder or of the due dates of such 
payments or of the maturity date of the certifi-
cate, it shall also provide in effect for the right 
of reinstatement by the holder of the certificate 
after default and for an option in the holder, at 
the time of reinstatement, to make up the pay-
ment or payments for the default period next 
preceding such reinstatement with interest 
thereon not exceeding 6 per centum per annum, 
with the same effect as if no such default in 
making such payments had occurred. 

The term ‘‘default’’ as used in this subsection 
shall, without restricting its usual meaning, in-
clude a failure to make a payment or payments 
as and when provided by the certificate. 

(g) Application of section to company issuing 
certificates only to holders of previously is-
sued certificates 

The foregoing provisions of this section shall 
not apply to a face-amount certificate company 
which on or before the effective date of this 
chapter has discontinued the offering of face- 
amount certificates to the public and issues 
face-amount certificates only to the holders of 
certificates previously issued pursuant to an ob-
ligation expressed or implied in such certifi-
cates. 

(h) Declaration or payment of dividends 

It shall be unlawful for any registered face- 
amount certificate company which does not 
maintain the minimum certificate reserve on all 
its outstanding face-amount certificates issued 
prior to the effective date of this chapter, in an 
aggregate amount calculated and adjusted as 
provided in this section to declare or pay any 
dividends on the shares of such company for or 
during any calendar year which shall exceed 
one-third of the net earnings for the next pre-
ceding calendar year or which shall exceed 10 
per centum of the aggregate net earnings for the 
next preceding five calendar years, whichever is 
the lesser amount, or any dividend which shall 
have been forbidden by the Commission pursu-
ant to the provision of the next sentence of this 
paragraph. At least thirty days before such com-
pany shall declare, pay, or distribute any divi-
dend, it shall give the Commission written no-
tice of its intention to declare, pay, or distrib-
ute the same; and if at any time it shall appear 
to the Commission that the declaration, pay-
ment or distribution of any dividend for or dur-
ing any calendar year might impair the finan-
cial integrity of such company or its ability to 
meet its liabilities under its outstanding face- 
amount certificates, it may by order forbid the 
declaration, distribution, or payment of any 
such dividend. 

(i) Application of section to certificates issued 
prior to effective date of section 

The foregoing provisions of this section shall 
apply to all face-amount certificates issued 
prior to the effective date of this subsection; to 
the collection or acceptance of any payment on 
such certificates; to the issuance of face-amount 
certificates to the holders of such certificates 
pursuant to an obligation expressed or implied 
in such certificates; to the provisions of such 
certificates; to the minimum certificate re-
serves and deposits maintained with respect 
thereto; and to the assets that the issuer of such 
certificate was and is required to have with re-
spect to such certificates. With respect to all 
face-amount certificates issued after the effec-
tive date of this subsection, the provisions of 
this section shall apply except as hereinafter 
provided. 

(1) Notwithstanding subparagraph (A) of para-
graph (2) of subsection (a) of this section, the re-
serves for each certificate of the installment 
type shall be based on assumed annual, semi-
annual, quarterly, or monthly reserve payments 
according to the manner in which gross pay-
ments for any certificate year are made by the 
holder, which reserve payments shall be suffi-
cient in amount, as and when accumulated at a 
rate not to exceed 31⁄2 per centum per annum 
compounded annually, to provide the minimum 
maturity or face amount of the certificate when 
due. Such reserve payments may be graduated 
according to certificate years so that the re-
serve payment or payments for the first three 
certificate years shall amount to at least 80 per 
centum of the required gross annual payment 
for such years; the reserve payment or payments 
for the fourth certificate year shall amount to 
at least 90 per centum of such year’s required 
gross annual payment; the reserve payment or 
payments for the fifth certificate year shall 
amount to at least 93 per centum of such year’s 
gross annual payment; and for the sixth and 
each subsequent certificate year the reserve 
payment or payments shall amount to at least 
96 per centum of each such year’s required gross 
annual payment: Provided, That such aggregate 
reserve payments shall amount to at least 93 per 
centum of the aggregate gross annual payments 
required to be made by the holder to obtain the 
maturity of the certificate. The company may 
at its option take as loading from the gross pay-
ment or payments for a certificate year, as and 
when made by the certificate holder, an amount 
or amounts equal in the aggregate for such year 
to not more than the excess, if any, of the gross 
payment or payments required to be made by 
the holder for such year, over and above the per-
centage of the gross annual payment required 
herein for such year for reserve purposes. Such 
loading may be taken by the company prior to 
or after the setting up of the reserve payment or 
payments for such year and the reserve payment 
or payments for such year may be graduated and 
adjusted to correspond with the amount of the 
gross payment or payments made by the certifi-
cate holder for such year less the loading so 
taken. 

(2) Notwithstanding paragraphs (1) and (2) of 
subsection (d) of this section, (A) in respect of 
any certificate of the installment type, during 
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the first certificate year, the holder of the cer-
tificate, upon surrender thereof, shall be enti-
tled to a value payable in cash not less than 80 
per centum of the amount of the gross payments 
made on the certificate; and (B) in respect of 
any certificate of the installment type, at any 
time after the expiration of the first certificate 
year and prior to maturity, the holder of the 
certificate, upon surrender thereof, shall be en-
titled to a value payable in cash not less than 
the then amount of the reserve for such certifi-
cate required by clauses (1) and (2) of subpara-
graph (D) of paragraph (2) of subsection (a) of 
this section, less a surrender charge that shall 
not exceed 2 per centum of the face or maturity 
amount of the certificate, or 15 per centum of 
the amount of such reserve, whichever is the 
lesser, but in no event shall such value be less 
than 80 per centum of the gross payments made 
on the certificate. The amount of the surrender 
value for the end of each certificate year shall 
be set out in the certificate. 

(Aug. 22, 1940, ch. 686, title I, § 28, 54 Stat. 829; 
Pub. L. 91–547, § 17, Dec. 14, 1970, 84 Stat. 1426; 
Pub. L. 100–181, title VI, §§ 620, 621, Dec. 4, 1987, 
101 Stat. 1262.) 

REFERENCES IN TEXT 

For the effective date of this subchapter, referred to 

in subsecs. (a), (b), (d), (e), and (f), see section 80a–52 of 

this title. 
For the effective date of this chapter, referred to in 

subsecs. (a)(2)(C), (g), and (h), see sections 80a–52 and 

80b–21 of this title. 
For the effective date of this subsection, referred to 

in subsec. (i), as the day upon expiration of 6 months 

after Dec. 14, 1970, see section 30(3) of Pub. L. 91–547, set 

out as a note under section 80a–52 of this title. 

AMENDMENTS 

1987—Subsec. (a)(2)(B). Pub. L. 100–181, § 620, sub-

stituted ‘‘paragraph’’ for ‘‘subsection’’. 
Subsec. (d)(2). Pub. L. 100–181, § 621, inserted ‘‘of’’ be-

fore ‘‘subsection (a)’’. 
1970—Subsec. (i). Pub. L. 91–547 added subsec. (i). 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective on expiration 

of six months after Dec. 14, 1970, see section 30(3) of 

Pub. L. 91–547, set out as a note under section 80a–2 of 

this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–12 of this title. 

§ 80a–29. Reports and financial statements of in-
vestment companies and affiliated persons 

(a) Annual report by company 

Every registered investment company shall 
file annually with the Commission such infor-
mation, documents, and reports as investment 
companies having securities registered on a na-
tional securities exchange are required to file 
annually pursuant to section 13(a) of the Securi-
ties Exchange Act of 1934 [15 U.S.C. 78m(a)] and 
the rules and regulations issued thereunder. 

(b) Semi-annual or quarterly filing of informa-
tion; copies of periodic or interim reports 
sent to security holders 

Every registered investment company shall 
file with the Commission— 

(1) such information, documents, and reports 
(other than financial statements), as the Com-
mission may require to keep reasonably cur-
rent the information and documents contained 
in the registration statement of such company 
filed under this subchapter; and 

(2) copies of every periodic or interim report 
or similar communication containing finan-
cial statements and transmitted to any class 
of such company’s security holders, such cop-
ies to be filed not later than ten days after 
such transmission. 

Any information or documents contained in a 
report or other communication to security hold-
ers filed pursuant to paragraph (2) of this sub-
section may be incorporated by reference in any 
report subsequently or concurrently filed pursu-
ant to paragraph (1) of this subsection. 

(c) Minimizing reporting burdens 

(1) The Commission shall take such action as 
it deems necessary or appropriate, consistent 
with the public interest and the protection of in-
vestors, to avoid unnecessary reporting by, and 
minimize the compliance burdens on, registered 
investment companies and their affiliated per-
sons in exercising its authority— 

(A) under subsection (f) of this section; and 
(B) under subsection (b)(1) of this section, if 

the Commission requires the filing of informa-
tion, documents, and reports under that sub-
section on a basis more frequently than semi-
annually. 

(2) Action taken by the Commission under 
paragraph (1) shall include considering, and re-
questing public comment on— 

(A) feasible alternatives that minimize the 
reporting burdens on registered investment 
companies; and 

(B) the utility of such information, docu-
ments, and reports to the Commission in rela-
tion to the costs to registered investment 
companies and their affiliated persons of pro-
viding such information, documents, and re-
ports. 

(d) Reports under this section in lieu of reports 
under other provisions of law 

The Commission shall issue rules and regula-
tions permitting the filing with the Commis-
sion, and with any national securities exchange 
concerned, of copies of periodic reports, or of ex-
tracts therefrom, filed by any registered invest-
ment company pursuant to subsections (a) and 
(b) of this section, in lieu of any reports and doc-
uments required of such company under section 
13 or 15(d) of the Securities Exchange Act of 1934 
[15 U.S.C. 78m or 78o(d)]. 

(e) Semiannual reports to stockholders 

Every registered investment company shall 
transmit to its stockholders, at least semiannu-
ally, reports containing such of the following in-
formation and financial statements or their 
equivalent, as of a reasonably current date, as 
the Commission may prescribe by rules and reg-
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ulations for the protection of investors, which 
reports shall not be misleading in any material 
respect in the light of the reports required to be 
filed pursuant to subsections (a) and (b) of this 
section: 

(1) a balance sheet accompanied by a state-
ment of the aggregate value of investments on 
the date of such balance sheet; 

(2) a list showing the amounts and values of 
securities owned on the date of such balance 
sheet; 

(3) a statement of income, for the period cov-
ered by the report, which shall be itemized at 
least with respect to each category of income 
and expense representing more than 5 per cen-
tum of total income or expense; 

(4) a statement of surplus, which shall be 
itemized at least with respect to each charge 
or credit to the surplus account which rep-
resents more than 5 per centum of the total 
charges or credits during the period covered 
by the report; 

(5) a statement of the aggregate remunera-
tion paid by the company during the period 
covered by the report (A) to all directors and 
to all members of any advisory board for regu-
lar compensation; (B) to each director and to 
each member of an advisory board for special 
compensation; (C) to all officers; and (D) to 
each person of whom any officer or director of 
the company is an affiliated person; and 

(6) a statement of the aggregate dollar 
amounts of purchases and sales of investment 
securities, other than Government securities, 
made during the period covered by the report: 

Provided, That if in the judgment of the Com-
mission any item required under this subsection 
is inapplicable or inappropriate to any specified 
type or types of investment company, the Com-
mission may by rules and regulations permit in 
lieu thereof the inclusion of such item of a com-
parable character as it may deem applicable or 
appropriate to such type or types of investment 
company. 

(f) Additional information 

The Commission may, by rule, require that 
semiannual reports containing the information 
set forth in subsection (e) of this section include 
such other information as the Commission 
deems necessary or appropriate in the public in-
terest or for the protection of investors. 

(g) Certificate of independent public accountants 

Financial statements contained in annual re-
ports required pursuant to subsections (a) and 
(e) of this section, if required by the rules and 
regulations of the Commission, shall be accom-
panied by a certificate of independent public ac-
countants. The certificate of such independent 
public accountants shall be based upon an audit 
not less in scope or procedures followed than 
that which independent public accountants 
would ordinarily make for the purpose of pre-
senting comprehensive and dependable financial 
statements, and shall contain such information 
as the Commission may prescribe, by rules and 
regulations in the public interest or for the pro-
tection of investors, as to the nature and scope 
of the audit and the findings and opinion of the 
accountants. Each such report shall state that 

such independent public accountants have veri-
fied securities owned, either by actual examina-
tion, or by receipt of a certificate from the cus-
todian, as the Commission may prescribe by 
rules and regulations. 

(h) Duties and liabilities of affiliated persons 

Every person who is directly or indirectly the 
beneficial owner of more than 10 per centum of 
any class of outstanding securities (other than 
short-term paper) of which a registered closed- 
end company is the issuer or who is an officer, 
director, member of an advisory board, invest-
ment adviser, or affiliated person of an invest-
ment adviser of such a company shall in respect 
of his transactions in any securities of such 
company (other than short-term paper) be sub-
ject to the same duties and liabilities as those 
imposed by section 16 of the Securities Ex-
change Act of 1934 [15 U.S.C. 78p] upon certain 
beneficial owners, directors, and officers in re-
spect of their transactions in certain equity se-
curities. 

(i) Disclosure to church plan participants 

A person that maintains a church plan that is 
excluded from the definition of an investment 
company solely by reason of section 80a–3(c)(14) 
of this title shall provide disclosure to plan par-
ticipants, in writing, and not less frequently 
than annually, and for new participants joining 
such a plan after May 31, 1996, as soon as is prac-
ticable after joining such plan, that— 

(1) the plan, or any company or account 
maintained to manage or hold plan assets and 
interests in such plan, company, or account, 
are not subject to registration, regulation, or 
reporting under this subchapter, the Securi-
ties Act of 1933 [15 U.S.C. 77a et seq.], the Se-
curities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], or State securities laws; and 

(2) plan participants and beneficiaries there-
fore will not be afforded the protections of 
those provisions. 

(j) Notice to Commission 

The Commission may issue rules and regula-
tions to require any person that maintains a 
church plan that is excluded from the definition 
of an investment company solely by reason of 
section 80a–3(c)(14) of this title to file a notice 
with the Commission containing such informa-
tion and in such form as the Commission may 
prescribe as necessary or appropriate in the pub-
lic interest or consistent with the protection of 
investors. 

(Aug. 22, 1940, ch. 686, title I, § 30, 54 Stat. 836; 
Pub. L. 104–290, title II, § 206, title V, § 508(g), 
Oct. 11, 1996, 110 Stat. 3430, 3449; Pub. L. 105–353, 
title III, § 301(c)(5), Nov. 3, 1998, 112 Stat. 3237.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. (i)(1), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-

ed, which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 
The Securities Exchange Act of 1934, referred to in 

subsec. (i)(1), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified principally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 
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AMENDMENTS 

1998—Subsec. (b)(1). Pub. L. 105–353, § 301(c)(5)(A), in-

serted ‘‘and’’ after semicolon at end. 

Subsec. (e). Pub. L. 105–353, § 301(c)(5)(B), substituted 

‘‘semiannually’’ for ‘‘semi-annually’’ in introductory 

provisions. 

Subsecs. (g) to (j). Pub. L. 105–353, § 301(c)(5)(C), redes-

ignated subsecs. (g) and (h), relating to disclosure to 

church plan participants and notice to Commission, re-

spectively, as (i) and (j), respectively. 

1996—Subsec. (b)(1). Pub. L. 104–290, § 206(1), added par. 

(1) and struck out former par. (1) which read as follows: 

‘‘such information and documents (other than financial 

statements) as the Commission may require, on a semi- 

annual or quarterly basis, to keep reasonably current 

the information and documents contained in the reg-

istration statement of such company filed under this 

subchapter; and’’. 

Subsecs. (c) to (e). Pub. L. 104–290, § 206(2), (3), added 

subsec. (c) and redesignated former subsecs. (c) and (d) 

as (d) and (e), respectively. Former subsec. (e) redesig-

nated (g). 

Subsec. (f). Pub. L. 104–290, § 206(2), (4), added subsec. 

(f). Former subsec. (f) redesignated (h). 

Subsec. (g). Pub. L. 104–290, § 508(g), added subsec. (g), 

relating to disclosure to church plan participants. 

Pub. L. 104–290, § 206(2), (5), redesignated subsec. (e), 

relating to certificate of independent public account-

ants, as (g), and substituted ‘‘pursuant to subsections 

(a) and (e) of this section’’ for ‘‘pursuant to subsections 

(a) and (d) of this section’’. 

Subsec. (h). Pub. L. 104–290, § 508(g), added subsec. (h), 

relating to notice to Commission. 

Pub. L. 104–290, § 206(2), redesignated subsec. (f), relat-

ing to duties and liabilities of affiliated persons, as (h). 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–8, 80a–24, 80a–63 of this title. 

§ 80a–30. Accounts and records 

(a) Maintenance of records 

(1) In general 

Each registered investment company, and 
each underwriter, broker, dealer, or invest-
ment adviser that is a majority-owned subsidi-
ary of such a company, shall maintain and 
preserve such records (as defined in section 
78c(a)(37) of this title) for such period or peri-
ods as the Commission, by rules and regula-
tions, may prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors. Each investment adviser 
that is not a majority-owned subsidiary of, 
and each depositor of any registered invest-
ment company, and each principal underwriter 
for any registered investment company other 
than a closed-end company, shall maintain 
and preserve for such period or periods as the 
Commission shall prescribe by rules and regu-
lations, such records as are necessary or ap-
propriate to record such person’s transactions 
with such registered company. 

(2) Minimizing compliance burden 

In exercising its authority under this sub-
section, the Commission shall take such steps 
as it deems necessary or appropriate, consist-

ent with the public interest and for the protec-
tion of investors, to avoid unnecessary record-
keeping by, and minimize the compliance bur-
den on, persons required to maintain records 
under this subsection (hereafter in this section 
referred to as ‘‘subject persons’’). Such steps 
shall include considering, and requesting pub-
lic comment on— 

(A) feasible alternatives that minimize the 
recordkeeping burdens on subject persons; 

(B) the necessity of such records in view of 
the public benefits derived from the inde-
pendent scrutiny of such records through 
Commission examination; 

(C) the costs associated with maintaining 
the information that would be required to be 
reflected in such records; and 

(D) the effects that a proposed record-
keeping requirement would have on internal 
compliance policies and procedures. 

(b) Examinations of records 

(1) In general 

All records required to be maintained and 
preserved in accordance with subsection (a) of 
this section shall be subject at any time and 
from time to time to such reasonable periodic, 
special, and other examinations by the Com-
mission, or any member or representative 
thereof, as the Commission may prescribe. 

(2) Availability 

For purposes of examinations referred to in 
paragraph (1), any subject person shall make 
available to the Commission or its representa-
tives any copies or extracts from such records 
as may be prepared without undue effort, ex-
pense, or delay as the Commission or its rep-
resentatives may reasonably request. 

(3) Commission action 

The Commission shall exercise its authority 
under this subsection with due regard for the 
benefits of internal compliance policies and 
procedures and the effective implementation 
and operation thereof. 

(c) Limitations on disclosure by Commission 

Notwithstanding any other provision of law, 
the Commission shall not be compelled to dis-
close any internal compliance or audit records, 
or information contained therein, provided to 
the Commission under this section. Nothing in 
this subsection shall authorize the Commission 
to withhold information from the Congress or 
prevent the Commission from complying with a 
request for information from any other Federal 
department or agency requesting the informa-
tion for purposes within the scope of the juris-
diction of that department or agency, or com-
plying with an order of a court of the United 
States in an action brought by the United 
States or the Commission. For purposes of sec-
tion 552 of title 5, this section shall be consid-
ered a statute described in subsection (b)(3)(B) of 
such section 552. 

(d) Definitions 

For purposes of this section— 
(1) the term ‘‘internal compliance policies 

and procedures’’ means policies and proce-
dures designed by subject persons to promote 
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compliance with the Federal securities laws; 
and 

(2) the term ‘‘internal compliance and audit 
record’’ means any record prepared by a sub-
ject person in accordance with internal com-
pliance policies and procedures. 

(e) Regulatory authority 

The Commission may, in the public interest or 
for the protection of investors, issue rules and 
regulations providing for a reasonable degree of 
uniformity in the accounting policies and prin-
ciples to be followed by registered investment 
companies in maintaining their accounting 
records and in preparing financial statements 
required pursuant to this subchapter. 

(f) Exemption authority 

The Commission, upon application made by 
any registered investment company, may by 
order exempt a specific transaction or trans-
actions from the provisions of any rule or regu-
lation made pursuant to subsection (e) of this 
section, if the Commission finds that such rule 
or regulation should not reasonably be applied 
to such transaction. 

(Aug. 22, 1940, ch. 686, title I, § 31, 54 Stat. 838; 
Pub. L. 104–290, title II, § 207, Oct. 11, 1996, 110 
Stat. 3430; Pub. L. 105–353, title III, § 301(c)(6), 
Nov. 3, 1998, 112 Stat. 3237.) 

AMENDMENTS 

1998—Subsec. (f). Pub. L. 105–353 substituted ‘‘sub-

section (e)’’ for ‘‘subsection (c)’’. 

1996—Subsecs. (a), (b). Pub. L. 104–290, § 207(1), added 

subsecs. (a) and (b) and struck out former subsecs. (a) 

and (b) which read as follows: 

‘‘(a) Every registered investment company, and every 

underwriter, broker, dealer, or investment adviser 

which is a majority-owned subsidiary of such a com-

pany, shall maintain and preserve for such period or pe-

riods as the Commission may prescribe by rules and 

regulations, such accounts, books, and other docu-

ments as constitute the record forming the basis for fi-

nancial statements required to be filed pursuant to sec-

tion 80a–29 of this title, and of the auditor’s certificates 

relating thereto. Every investment adviser not a ma-

jority-owned subsidiary of, and every depositor of any 

registered investment company, and every principal 

underwriter for any registered investment company 

other than a closed-end company, shall maintain and 

preserve for such period or periods as the Commission 

shall prescribe by rules and regulations, such accounts, 

books, and other documents as are necessary or appro-

priate to record such person’s transactions with such 

registered company. 

‘‘(b) All accounts, books, and other records, required 

to be maintained and preserved by any person pursuant 

to subsection (a) of this section, shall be subject at any 

time and from time to time to such reasonable peri-

odic, special, and other examinations by the Commis-

sion, or any member or representative thereof, as the 

Commission may prescribe. Any such person shall fur-

nish to the Commission, within such reasonable time as 

the Commission may prescribe, copies of or extracts 

from such records which may be prepared without 

undue effort, expense, or delay, as the Commission may 

by order require.’’ 

Subsecs. (c), (d). Pub. L. 104–290, § 207(3), added sub-

secs. (c) and (d). Former subsecs. (c) and (d) redesig-

nated (e) and (f), respectively. 

Subsec. (e). Pub. L. 104–290, § 207(2), (4), redesignated 

subsec. (c) as (e) and inserted heading. 

Subsec. (f). Pub. L. 104–290, § 207(2), (5), redesignated 

subsec. (d) as (f) and inserted heading. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–33, 80a–48, 80a–56, 80a–63 of this title. 

§ 80a–31. Accountants and auditors 

(a) Selection of accountant 

It shall be unlawful for any registered man-
agement company or registered face-amount 
certificate company to file with the Commission 
any financial statement signed or certified by 
an independent public accountant, unless— 

(1) such accountant shall have been selected 
at a meeting held within thirty days before or 
after the beginning of the fiscal year or before 
the annual meeting of stockholders in that 
year by the vote, cast in person, of a majority 
of those members of the board of directors who 
are not interested persons of such registered 
company; 

(2) such selection shall have been submitted 
for ratification or rejection at the next suc-
ceeding annual meeting of stockholders if such 
meeting be held, except that any vacancy oc-
curring between annual meetings, due to the 
death or resignation of the accountant, may 
be filled by the vote of a majority of those 
members of the board of directors who are not 
interested persons of such registered company, 
cast in person at a meeting called for the pur-
pose of voting on such action; 

(3) the employment of such accountant shall 
have been conditioned upon the right of the 
company by vote of a majority of the out-
standing voting securities at any meeting 
called for the purpose to terminate such em-
ployment forthwith without any penalty; and 

(4) such certificate or report of such ac-
countant shall be addressed both to the board 
of directors of such registered company and to 
the security holders thereof. 

If the selection of an accountant has been re-
jected pursuant to paragraph (2) or his employ-
ment terminated pursuant to paragraph (3), the 
vacancy so occurring may be filled by a vote of 
a majority of the outstanding voting securities, 
either at the meeting at which the rejection or 
termination occurred or, if not so filled, at a 
subsequent meeting which shall be called for the 
purpose. In the case of a common-law trust of 
the character described in section 80a–16(c) of 
this title, no ratification of the employment of 
such accountant shall be required but such em-
ployment may be terminated and such account-
ant removed by action of the holders of record of 
a majority of the outstanding shares of bene-
ficial interest in such trust in the same manner 
as is provided in section 80a–16(c) of this title in 
respect of the removal of a trustee, and all the 
provisions therein contained as to the calling of 
a meeting shall be applicable. In the event of 
such termination and removal, the vacancy so 
occurring may be filled by action of the holders 
of record of a majority of the shares of bene-
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ficial interest either at the meeting, if any, at 
which such termination and removal occurs, or 
by instruments in writing filed with the custo-
dian, or if not so filed within a reasonable time 
then at a subsequent meeting which shall be 
called by the trustees for the purpose. The pro-
visions of paragraph (42) of section 80a–2(a) of 
this title as to a majority shall be applicable to 
the vote cast at any meeting of the shareholders 
of such a trust held pursuant to this subsection. 

(b) Selection of controller or other principal ac-
counting officer 

No registered management company or reg-
istered face-amount certificate company shall 
file with the Commission any financial state-
ment in the preparation of which the controller 
or other principal accounting officer or em-
ployee of such company participated, unless 
such controller, officer or employee was se-
lected, either by vote of the holders of such com-
pany’s voting securities at the last annual meet-
ing of such security holders, or by the board of 
directors of such company. 

(c) Reports of accountants and auditors 

The Commission is authorized, by rules and 
regulations or order in the public interest or for 
the protection of investors, to require account-
ants and auditors to keep reports, work sheets, 
and other documents and papers relating to reg-
istered investment companies for such period or 
periods as the Commission may prescribe, and to 
make the same available for inspection by the 
Commission or any member or representative 
thereof. 

(Aug. 22, 1940, ch. 686, title I, § 32, 54 Stat. 838; 
Pub. L. 91–547, § 18, Dec. 14, 1970, 84 Stat. 1427; 
Pub. L. 94–29, § 28(4), June 4, 1975, 89 Stat. 165.) 

AMENDMENTS 

1975—Subsec. (a). Pub. L. 94–29 substituted ‘‘section 

80a–16(c) of this title’’ for ‘‘section 80a–16(b) of this 

title’’. 
1970—Subsec. (a). Pub. L. 91–547 struck out introduc-

tory text ‘‘After one year from the effective date of this 

subchapter,’’ and substituted ‘‘It’’ for ‘‘it’’; inserted 

‘‘the vote, cast in person, of’’ before ‘‘a majority’’ and 

substituted ‘‘interested persons of’’ for ‘‘investment ad-

visers of, or affiliated persons of an investment adviser 

of, or officers or employees of,’’ in par. (1); inserted 

‘‘the vote of a majority of those members of’’ before 

‘‘the board of directors’’ and ‘‘who are not interested 

persons of such registered company, cast in person at a 

meeting called for the purpose of voting on such ac-

tion’’ after ‘‘the board of directors’’ in par. (2); sub-

stituted period for colon in par. (4); and in text after 

par. (4), substituted ‘‘if not so filled,’’ for ‘‘if not so 

filled then’’ and ‘‘if not so filed’’ for ‘‘if not so filled’’, 

and substituted reference to par. (42) for par. (40) of sec-

tion 80a–2(a) of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective on expiration 

of one year after Dec. 14, 1970, see section 30(1) of Pub. 

L. 91–547, set out as a note under section 80a–52 of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–33, 

80a–58 of this title. 

§ 80a–32. Filing of documents with Commission 
in civil actions 

Every registered investment company which is 
a party and every affiliated person of such com-
pany who is a party defendant to any action or 
claim by a registered investment company or a 
security holder thereof in a derivative or rep-
resentative capacity against an officer, director, 
investment adviser, trustee, or depositor of such 
company, shall file with the Commission, unless 
already so filed, (1) a copy of all pleadings, ver-
dicts, or judgments filed with the court or 
served in connection with such action or claim, 
(2) a copy of any proposed settlement, com-
promise, or discontinuance of such action, and 
(3) a copy of such motions, transcripts, or other 
documents filed in or issued by the court or 
served in connection with such action or claim 
as may be requested in writing by the Commis-
sion. If any document referred to in clause (1) or 
(2)— 

(A) is delivered to such company or party de-
fendant, such document shall be filed with the 
Commission not later than ten days after the 
receipt thereof; or 

(B) is filed in such court or delivered by such 
company or party defendant, such documents 
shall be filed with the Commission not later 
than five days after such filing or delivery. 

(Aug. 22, 1940, ch. 686, title I, § 33, 54 Stat. 839; 
Pub. L. 91–547, § 19, Dec. 14, 1970, 84 Stat. 1428.) 

AMENDMENTS 

1970—Pub. L. 91–547 inserted provision for party act-

ing in representative capacity and substituted provi-

sions for prompt filing with the Commission of copies 

of all pleadings, verdicts, judgments, settlements, com-

promises, or discontinuances served or filed in suits by 

a registered investment company or a security holder 

thereof against an officer, director, investment adviser, 

trustee, or depositor of such company and of copies of 

motions, transcripts, or other documents if the Com-

mission requests them for prior requirement that reg-

istered companies and their affiliated persons who are 

defendants in derivative suits involving an alleged 

breach of official duty transmit to the Commission cop-

ies of the pleadings and the record in such actions after 

a settlement or compromise of the action has been ap-

proved by a court of competent jurisdiction or a verdict 

or final judgment on the merits has been rendered, 

Commission use of information, and nondisclosure of 

identity of persons. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 



Page 456 TITLE 15—COMMERCE AND TRADE § 80a–33 

§ 80a–33. Destruction and falsification of reports 
and records 

(a) Willful destruction 

It shall be unlawful for any person, except as 
permitted by rule, regulation, or order of the 
Commission, willfully to destroy, mutilate, or 
alter any account, book, or other document the 
preservation of which has been required pursu-
ant to section 80a–30(a) or 80a–31(c) of this title. 

(b) Untrue statements or omissions 

It shall be unlawful for any person to make 
any untrue statement of a material fact in any 
registration statement, application, report, ac-
count, record, or other document filed or trans-
mitted pursuant to this subchapter or the keep-
ing of which is required pursuant to section 
80a–30 (a) of this title. It shall be unlawful for 
any person so filing, transmitting, or keeping 
any such document to omit to state therein any 
fact necessary in order to prevent the state-
ments made therein, in the light of the circum-
stances under which they were made, from being 
materially misleading. For the purposes of this 
subsection, any part of any such document 
which is signed or certified by an accountant or 
auditor in his capacity as such shall be deemed 
to be made, filed, transmitted, or kept by such 
accountant or auditor, as well as by the person 
filing, transmitting, or keeping the complete 
document. 

(Aug. 22, 1940, ch. 686, title I, § 34, 54 Stat. 840.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–8, 

80a–43, 80a–58 of this title. 

§ 80a–34. Unlawful representations and names 

(a) Misrepresentation of guarantees 

(1) In general 

It shall be unlawful for any person, issuing 
or selling any security of which a registered 
investment company is the issuer, to rep-
resent or imply in any manner whatsoever 
that such security or company— 

(A) has been guaranteed, sponsored, rec-
ommended, or approved by the United 
States, or any agency, instrumentality or of-
ficer of the United States; 

(B) has been insured by the Federal De-
posit Insurance Corporation; or 

(C) is guaranteed by or is otherwise an ob-
ligation of any bank or insured depository 
institution. 

(2) Disclosures 

Any person issuing or selling the securities 
of a registered investment company that is ad-
vised by, or sold through, a bank shall promi-
nently disclose that an investment in the com-
pany is not insured by the Federal Deposit In-
surance Corporation or any other government 
agency. The Commission may, after consulta-

tion with and taking into consideration the 
views of the Federal banking agencies (as de-
fined in section 1813 of title 12), adopt rules 
and regulations, and issue orders, consistent 
with the protection of investors, prescribing 
the manner in which the disclosure under this 
paragraph shall be provided. 

(3) Definitions 

The terms ‘‘insured depository institution’’ 
and ‘‘appropriate Federal banking agency’’ 
have the same meanings as given in section 
1813 of title 12. 

(b) Unlawful representation of sponsorship by 
United States or agency thereof 

It shall be unlawful for any person registered 
under any section of this subchapter, to rep-
resent or imply in any manner whatsoever that 
such person has been sponsored, recommended, 
or approved, or that his abilities or qualifica-
tions have in any respect been passed upon by 
the United States or any agency or officer there-
of. 

(c) Statement of registration under securities 
provisions 

No provision of subsection (a) or (b) of this 
section shall be construed to prohibit a state-
ment that a person or security is registered 
under this chapter, the Securities Act of 1933 [15 
U.S.C. 77a et seq.], or the Securities Exchange 
Act of 1934 [15 U.S.C. 78a et seq.], if such state-
ment is true in fact and if the effect of such reg-
istration is not misrepresented. 

(d) Deceptive or misleading names 

It shall be unlawful for any registered invest-
ment company to adopt as a part of the name or 
title of such company, or of any securities of 
which it is the issuer, any word or words that 
the Commission finds are materially deceptive 
or misleading. The Commission is authorized, by 
rule, regulation, or order, to define such names 
or titles as are materially deceptive or mislead-
ing. 

(Aug. 22, 1940, ch. 686, title I, § 35, 54 Stat. 840; 
Pub. L. 104–290, title II, § 208, Oct. 11, 1996, 110 
Stat. 3432; Pub. L. 106–102, title II, § 214, Nov. 12, 
1999, 113 Stat. 1398.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. (c), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-

ed, which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (c), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified generally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–102 inserted heading and 

amended text of subsec. (a) generally. Prior to amend-

ment, text read as follows: ‘‘It shall be unlawful for any 

person, in issuing or selling any security of which a 

registered investment company is the issuer, to rep-

resent or imply in any manner whatsoever that such 

security or company has been guaranteed, sponsored, 

recommended, or approved by the United States or any 

agency or officer thereof.’’ 
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1996—Subsec. (d). Pub. L. 104–290 inserted heading and 

amended text generally. Prior to amendment, text read 

as follows: ‘‘It shall be unlawful for any registered in-

vestment company hereafter to adopt as a part of the 

name or title of such company, or of any security of 

which it is the issuer, any word or words which the 

Commission finds and by order declares to be deceptive 

or misleading. The Commission is authorized to bring 

an action in the proper district court of the United 

States or United States court of any Territory or other 

place subject to the jurisdiction of the United States 

alleging that the name or title of any registered invest-

ment company, or of any security which it has issued, 

is materially deceptive or misleading. If the court finds 

that the Commission’s allegations in this respect, tak-

ing into consideration the history of the investment 

company and the length of time which it may have 

used any such name or title, are established, the court 

shall enjoin such investment company from continuing 

to use any such name or title.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–35. Breach of fiduciary duty 

(a) Civil actions by Commission; jurisdiction; al-
legations; injunctive or other relief 

The Commission is authorized to bring an ac-
tion in the proper district court of the United 
States, or in the United States court of any ter-
ritory or other place subject to the jurisdiction 
of the United States, alleging that a person 
serving or acting in one or more of the following 
capacities has engaged within five years of the 
commencement of the action or is about to en-
gage in any act or practice constituting a 
breach of fiduciary duty involving personal mis-
conduct in respect of any registered investment 
company for which such person so serves or 
acts— 

(1) as officer, director, member of any advi-
sory board, investment adviser, or depositor; 
or 

(2) as principal underwriter, if such reg-
istered company is an open-end company, unit 
investment trust, or face-amount certificate 
company. 

If such allegations are established, the court 
may enjoin such persons from acting in any or 
all such capacities either permanently or tempo-
rarily and award such injunctive or other relief 
against such person as may be reasonable and 
appropriate in the circumstances, having due re-
gard to the protection of investors and to the ef-
fectuation of the policies declared in section 
80a–1(b) of this title. 

(b) Compensation or payments as basis of fidu-
ciary duty; civil actions by Commission or se-
curity holder; burden of proof; judicial con-
sideration of director or shareholder ap-
proval; persons liable; extent of liability; ex-
empted transactions; jurisdiction; finding re-
striction 

For the purposes of this subsection, the invest-
ment adviser of a registered investment com-
pany shall be deemed to have a fiduciary duty 
with respect to the receipt of compensation for 
services, or of payments of a material nature, 
paid by such registered investment company or 
by the security holders thereof, to such invest-
ment adviser or any affiliated person of such in-
vestment adviser. An action may be brought 
under this subsection by the Commission, or by 
a security holder of such registered investment 
company on behalf of such company, against 
such investment adviser, or any affiliated per-
son of such investment adviser, or any other 
person enumerated in subsection (a) of this sec-
tion who has a fiduciary duty concerning such 
compensation or payments, for breach of fidu-
ciary duty in respect of such compensation or 
payments paid by such registered investment 
company or by the security holders thereof to 
such investment adviser or person. With respect 
to any such action the following provisions shall 
apply: 

(1) It shall not be necessary to allege or prove 
that any defendant engaged in personal mis-
conduct, and the plaintiff shall have the burden 
of proving a breach of fiduciary duty. 

(2) In any such action approval by the board of 
directors of such investment company of such 
compensation or payments, or of contracts or 
other arrangements providing for such com-
pensation or payments, and ratification or ap-
proval of such compensation or payments, or of 
contracts or other arrangements providing for 
such compensation or payments, by the share-
holders of such investment company, shall be 
given such consideration by the court as is 
deemed appropriate under all the circumstances. 

(3) No such action shall be brought or main-
tained against any person other than the recipi-
ent of such compensation or payments, and no 
damages or other relief shall be granted against 
any person other than the recipient of such com-
pensation or payments. No award of damages 
shall be recoverable for any period prior to one 
year before the action was instituted. Any 
award of damages against such recipient shall be 
limited to the actual damages resulting from 
the breach of fiduciary duty and shall in no 
event exceed the amount of compensation or 
payment received from such investment com-
pany, or the security holders thereof, by such re-
cipient. 

(4) This subsection shall not apply to com-
pensation or payments made in connection with 
transactions subject to section 80a–17 of this 
title, or rules, regulations, or orders thereunder, 
or to sales loads for the acquisition of any secu-
rity issued by a registered investment company. 

(5) Any action pursuant to this subsection 
may be brought only in an appropriate district 
court of the United States. 

(6) No finding by a court with respect to a 
breach of fiduciary duty under this subsection 



Page 458 TITLE 15—COMMERCE AND TRADE § 80a–36 

shall be made a basis (A) for a finding of a viola-
tion of this subchapter for the purposes of sec-
tions 80a–9 and 80a–48 of this title, section 78o of 
this title, or section 80b–3 of this title, or (B) for 
an injunction to prohibit any person from serv-
ing in any of the capacities enumerated in sub-
section (a) of this section. 

(c) Corporate or other trustees performing func-
tions of investment advisers 

For the purposes of subsections (a) and (b) of 
this section, the term ‘‘investment adviser’’ in-
cludes a corporate or other trustee performing 
the functions of an investment adviser. 

(Aug. 22, 1940, ch. 686, title I, § 36, 54 Stat. 841; 
Pub. L. 91–547, § 20, Dec. 14, 1970, 84 Stat. 1428; 
Pub. L. 94–29, § 28(7), June 4, 1975, 89 Stat. 166; 
Pub. L. 100–181, title VI, § 622, Dec. 4, 1987, 101 
Stat. 1262.) 

AMENDMENTS 

1987—Subsec. (b)(4). Pub. L. 100–181, § 622(1), sub-

stituted ‘‘loads’’ for ‘‘loans’’. 

Subsecs. (c), (d). Pub. L. 100–181, § 622(2), (3), redesig-

nated as subsec. (c) provisions which were added and 

designated as subsec. (d) by Pub. L. 94–29, and sub-

stituted ‘‘subsections (a) and (b)’’ for ‘‘subsections (a) 

through (c)’’. 

1975—Subsec. (d). Pub. L. 94–29 added subsec. (d). 

1970—Subsec. (a). Pub. L. 91–547 designated existing 

provisions as subsec. (a) and substituted in first sen-

tence ‘‘has engaged within five years of the commence-

ment of the action or is about to engage in any act or 

practice constituting a breach of fiduciary duty involv-

ing personal misconduct’’ for ‘‘has been guilty, after 

August 22, 1940, and within five years of the commence-

ment of the action, of gross misconduct or gross abuse 

of trust’’ and second sentence reading ‘‘If such allega-

tions are established, the court may enjoin such per-

sons from acting in any or all such capacities either 

permanently or temporarily and award such injunctive 

or other relief against such person as may be reason-

able and appropriate in the circumstances, having due 

regard to the protection of investors and to the effec-

tuation of the policies declared in section 80a–1(b) of 

this title’’ for prior provision reading ‘‘If the Commis-

sion’s allegations of such gross misconduct or gross 

abuse of trust are established, the court shall enjoin 

such person from acting in such capacity or capacities 

either permanently or for such period of time as it in 

its discretion shall deem appropriate.’’ 

Subsec. (b). Pub. L. 91–547 added subsec. (b). 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

except that subsec. (b) of this section effective on expi-

ration of eighteen months after Dec. 14, 1970, see sec-

tion 30 (introductory text and par. (4)) of Pub. L. 91–547, 

set out as a note under section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–43, 

80a–58 of this title. 

§ 80a–36. Larceny and embezzlement 

Whoever steals, unlawfully abstracts, unlaw-
fully and willfully converts to his own use or to 
the use of another, or embezzles any of the mon-
eys, funds, securities, credits, property, or assets 
of any registered investment company shall be 
deemed guilty of a crime, and upon conviction 
thereof shall be subject to the penalties provided 
in section 80a–48 of this title. A judgment of con-
viction or acquittal on the merits under the 
laws of any State shall be a bar to any prosecu-
tion under this section for the same act or acts. 

(Aug. 22, 1940, ch. 686, title I, § 37, 54 Stat. 841.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–37. Rules, regulations, and orders 

(a) Powers of Commission 

The Commission shall have authority from 
time to time to make, issue, amend, and rescind 
such rules and regulations and such orders as 
are necessary or appropriate to the exercise of 
the powers conferred upon the Commission else-
where in this subchapter, including rules and 
regulations defining accounting, technical, and 
trade terms used in this subchapter, and pre-
scribing the form or forms in which information 
required in registration statements, applica-
tions, and reports to the Commission shall be 
set forth. For the purposes of its rules or regula-
tions the Commission may classify persons, se-
curities, and other matters within its jurisdic-
tion and prescribe different requirements for dif-
ferent classes of persons, securities, or matters. 

(b) Filing of information and documents 

The Commission, by such rules and regula-
tions or order as it deems necessary or appro-
priate in the public interest or for the protec-
tion of investors, may authorize the filing of 
any information or documents required to be 
filed with the Commission under this sub-
chapter, subchapter II of this chapter, the Secu-
rities Act of 1933 [15 U.S.C. 77a et seq.], the Secu-
rities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], the Public Utility Holding Company Act of 
1935 [15 U.S.C. 79 et seq.], or the Trust Indenture 
Act of 1939 [15 U.S.C. 77aaa et seq.], by incor-
porating by reference any information or docu-
ments theretofore or concurrently filed with the 
Commission under this subchapter or any of 
such Acts. 

(c) Good faith conformance with rules, regula-
tions, and orders 

No provision of this subchapter imposing any 
liability shall apply to any act done or omitted 
in good faith in conformity with any rule, regu-
lation, or order of the Commission, notwith-
standing that such rule, regulation, or order 
may, after such act or omission, by amended or 
rescinded or be determined by judicial or other 
authority to be invalid for any reason. 

(Aug. 22, 1940, ch. 686, title I, § 38, 54 Stat. 841.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. (b), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as amend-
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ed, which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (b), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified generally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

The Public Utility Holding Company Act of 1935, re-

ferred to in subsec. (b), is act Aug. 26, 1935, ch. 687, title 

I, 49 Stat. 838, as amended, which is classified generally 

to chapter 2C (§ 79 et seq.) of this title. For complete 

classification of this Act to the Code, see section 79 of 

this title and Tables. 

The Trust Indenture Act of 1939, referred to in subsec. 

(b), is title III of act May 27, 1933, ch. 38, as added Aug. 

3, 1939, ch. 411, 53 Stat. 1149, as amended, which is clas-

sified generally to subchapter III (§ 77aaa et seq.) of 

chapter 2A of this title. For complete classification of 

this Act to the Code, see section 77aaa of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–38. Procedure for issuance of rules and reg-
ulations 

Subject to the provisions of chapter 15 of title 
44 and regulations prescribed under the author-
ity thereof, the rules and regulations of the 
Commission under this subchapter, and amend-
ments thereof, shall be effective upon publica-
tion in the manner which the Commission shall 
prescribe, or upon such later date as may be pro-
vided in such rules and regulations. 

(Aug. 22, 1940, ch. 686, title I, § 39, 54 Stat. 842.) 

CODIFICATION 

‘‘Chapter 15 of title 44’’ substituted in text for ‘‘the 

Federal Register Act’’ on authority of Pub. L. 90–620, 

§ 2(b), Oct. 22, 1968, 82 Stat. 1305, the first section of 

which enacted Title 44, Public Printing and Documents. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–39. Procedure for issuance of orders 

(a) Notice and hearing 

Orders of the Commission under this sub-
chapter shall be issued only after appropriate 
notice and opportunity for hearing. Notice to 
the parties to a proceeding before the Commis-
sion shall be given by personal service upon each 
party or by registered mail or certified mail or 
confirmed telegraphic notice to the party’s last 
known business address. Notice to interested 

persons, if any, other than parties may be given 
in the same manner or by publication in the 
Federal Register. 

(b) Application verified under oath admissible as 
evidence 

The Commission may provide, by appropriate 
rules or regulations, that an application verified 
under oath may be admissible in evidence in a 
proceeding before the Commission and that the 
record in such a proceeding may consist, in 
whole or in part, of such application. 

(c) Parties 

In any proceeding before the Commission, the 
Commission, in accordance with such rules and 
regulations as it may prescribe, shall admit as a 
party any interested State or State agency, and 
may admit as a party any representative of in-
terested security holders, or any other person 
whose participation in the proceeding may be in 
the public interest or for the protection of inves-
tors. 

(Aug. 22, 1940, ch. 686, title I, § 40, 54 Stat. 842; 
Pub. L. 86–507, § 1(15), June 11, 1960, 74 Stat. 201.) 

AMENDMENTS 

1960—Subsec. (a). Pub. L. 86–507 inserted ‘‘or certified 

mail’’ after ‘‘registered mail’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–9, 

80a–58 of this title. 

§ 80a–40. Hearings by Commission 

Hearings may be public and may be held be-
fore the Commission, any member or members 
thereof, or any officer or officers of the Commis-
sion designated by it, and appropriate records 
thereof shall be kept. 

(Aug. 22, 1940, ch. 686, title I, § 41, 54 Stat. 842.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–41. Enforcement of subchapter 

(a) Investigation 

The Commission may make such investiga-
tions as it deems necessary to determine wheth-
er any person has violated or is about to violate 
any provision of this subchapter or of any rule, 
regulation, or order hereunder, or to determine 
whether any action in any court or any proceed-
ing before the Commission shall be instituted 
under this subchapter against a particular per-
son or persons, or with respect to a particular 
transaction or transactions. The Commission 
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shall permit any person to file with it a state-
ment in writing, under oath or otherwise as the 
Commission shall determine, as to all the facts 
and circumstances concerning the matter to be 
investigated. 

(b) Administration of oaths and affirmations, 
subpena of witnesses, etc. 

For the purpose of any investigation or any 
other proceeding under this subchapter, any 
member of the Commission, or any officer there-
of designated by it, is empowered to administer 
oaths and affirmations, subpena witnesses, com-
pel their attendance, take evidence, and require 
the production of any books, papers, correspond-
ence, memoranda, contracts, agreements, or 
other records which are relevant or material to 
the inquiry. Such attendance of witnesses and 
the production of any such records may be re-
quired from any place in any State or in any 
Territory or other place subject to the jurisdic-
tion of the United States at any designated 
place of hearing. 

(c) Jurisdiction of courts of United States 

In case of contumacy by, or refusal to obey a 
subpena issued to, any person, the Commission 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. And such court may 
issue an order requiring such person to appear 
before the Commission or member or officer des-
ignated by the Commission, there to produce 
records, if so ordered, or to give testimony 
touching the matter under investigation or in 
question; any failure to obey such order of the 
court may be punished by such court as a con-
tempt thereof. All process in any such case may 
be served in the judicial district whereof such 
person is an inhabitant or wherever he may be 
found. Any person who without just cause shall 
fail or refuse to attend and testify or to answer 
any lawful inquiry or to produce books, papers, 
correspondence, memoranda, contracts, agree-
ments, or other records, if in his or its power so 
to do, in obedience to the subpena of the Com-
mission, shall be guilty of a misdemeanor, and 
upon conviction shall be subject to a fine of not 
more than $1,000 or to imprisonment for a term 
of not more than one year, or both. 

(d) Action for injunction 

Whenever it shall appear to the Commission 
that any person has engaged or is about to en-
gage in any act or practice constituting a viola-
tion of any provision of this subchapter, or of 
any rule, regulation, or order hereunder, it may 
in its discretion bring an action in the proper 
district court of the United States, or the proper 
United States court of any Territory or other 
place subject to the jurisdiction of the United 
States, to enjoin such acts or practices and to 
enforce compliance with this subchapter or any 
rule, regulation, or order hereunder. Upon a 
showing that such person has engaged or is 
about to engage in any such act or practice, a 
permanent or temporary injunction or decree or 

restraining order shall be granted without bond. 
In any proceeding under this subsection to en-
force compliance with section 80a–7 of this title, 
the court as a court of equity may, to the extent 
it deems necessary or appropriate, take exclu-
sive jurisdiction and possession of the invest-
ment company or companies involved and the 
books, records, and assets thereof, wherever lo-
cated; and the court shall have jurisdiction to 
appoint a trustee, who with the approval of the 
court shall have power to dispose of any or all of 
such assets, subject to such terms and condi-
tions as the court may prescribe. The Commis-
sion may transmit such evidence as may be 
available concerning any violation of the provi-
sions of this subchapter or of any rule, regula-
tion, or order thereunder, to the Attorney Gen-
eral, who, in his discretion, may institute the 
appropriate criminal proceedings under this sub-
chapter. 

(e) Money penalties in civil actions 

(1) Authority of Commission 

Whenever it shall appear to the Commission 
that any person has violated any provision of 
this subchapter, the rules or regulations there-
under, or a cease-and-desist order entered by 
the Commission pursuant to section 80a–9(f) of 
this title, the Commission may bring an ac-
tion in a United States district court to seek, 
and the court shall have jurisdiction to im-
pose, upon a proper showing, a civil penalty to 
be paid by the person who committed such vio-
lation. 

(2) Amount of penalty 

(A) First tier 

The amount of the penalty shall be deter-
mined by the court in light of the facts and 
circumstances. For each violation, the 
amount of the penalty shall not exceed the 
greater of (i) $5,000 for a natural person or 
$50,000 for any other person, or (ii) the gross 
amount of pecuniary gain to such defendant 
as a result of the violation. 

(B) Second tier 

Notwithstanding subparagraph (A), the 
amount of penalty for each such violation 
shall not exceed the greater of (i) $50,000 for 
a natural person or $250,000 for any other 
person, or (ii) the gross amount of pecuniary 
gain to such defendant as a result of the vio-
lation, if the violation described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of a 
regulatory requirement. 

(C) Third tier 

Notwithstanding subparagraphs (A) and 
(B), the amount of penalty for each such vio-
lation shall not exceed the greater of (i) 
$100,000 for a natural person or $500,000 for 
any other person, or (ii) the gross amount of 
pecuniary gain to such defendant as a result 
of the violation, if— 

(I) the violation described in paragraph 
(1) involved fraud, deceit, manipulation, or 
deliberate or reckless disregard of a regu-
latory requirement; and 

(II) such violation directly or indirectly 
resulted in substantial losses or created a 
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significant risk of substantial losses to 
other persons. 

(3) Procedures for collection 

(A) Payment of penalty to Treasury 

A penalty imposed under this section shall 
be payable into the Treasury of the United 
States. 

(B) Collection of penalties 

If a person upon whom such a penalty is 
imposed shall fail to pay such penalty with-
in the time prescribed in the court’s order, 
the Commission may refer the matter to the 
Attorney General who shall recover such 
penalty by action in the appropriate United 
States district court. 

(C) Remedy not exclusive 

The actions authorized by this subsection 
may be brought in addition to any other ac-
tion that the Commission or the Attorney 
General is entitled to bring. 

(D) Jurisdiction and venue 

For purposes of section 80a–43 of this title, 
actions under this paragraph shall be actions 
to enforce a liability or a duty created by 
this subchapter. 

(4) Special provisions relating to a violation of 
a cease-and-desist order 

In an action to enforce a cease-and-desist 
order entered by the Commission pursuant to 
section 80a–9(f) of this title, each separate vio-
lation of such order shall be a separate of-
fense, except that in the case of a violation 
through a continuing failure to comply with 
the order, each day of the failure to comply 
shall be deemed a separate offense. 

(Aug. 22, 1940, ch. 686, title I, § 42, 54 Stat. 842; 
Pub. L. 91–452, title II, § 215, Oct. 15, 1970, 84 Stat. 
929; Pub. L. 100–181, title VI, § 623, Dec. 4, 1987, 101 
Stat. 1262; Pub. L. 101–429, title III, § 302, Oct. 15, 
1990, 104 Stat. 945.) 

AMENDMENTS 

1990—Subsec. (e). Pub. L. 101–429 added subsec. (e). 

1987—Subsecs. (d), (e). Pub. L. 100–181 redesignated 

subsec. (e) as (d). 

1970—Subsec. (d). Pub. L. 91–452 struck out subsec. (d) 

which related to immunity from prosecution of any in-

dividual compelled to testify or produce evidence, docu-

mentary or otherwise, after claiming his privilege 

against self-incrimination. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78u, 80a–6, 

80a–58 of this title. 

§ 80a–42. Court review of orders 

(a) Any person or party aggrieved by an order 
issued by the Commission under this subchapter 
may obtain a review of such order in the United 
States court of appeals within any circuit 
wherein such person resides or has his principal 
place of business, or in the United States Court 
of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the entry 
of such order, a written petition praying that 
the order of the Commission be modified or set 
aside in whole or in part. A copy of such petition 
shall be forthwith transmitted by the clerk of 
the court to any member of the Commission or 
any officer thereof designated by the Commis-
sion for that purpose, and thereupon the Com-
mission shall file in the court the record upon 
which the order complained of was entered, as 
provided in section 2112 of title 28. Upon the fil-
ing of such petition such court shall have juris-
diction, which upon the filing of the record shall 
be exclusive, to affirm, modify, or set aside such 
order, in whole or in part. No objection to the 
order of the Commission shall be considered by 
the court unless such objection shall have been 
urged before the Commission or unless there 
were reasonable grounds for failure so to do. The 
findings of the Commission as to the facts, if 
supported by substantial evidence, shall be con-
clusive. If application is made to the court for 
leave to adduce additional evidence, and it is 
shown to the satisfaction of the court that such 
additional evidence is material and that there 
were reasonable grounds for failure to adduce 
such evidence in the proceeding before the Com-
mission, the court may order such additional 
evidence to be taken before the Commission and 
to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the 
court may seem proper. The Commission may 
modify its findings as to the facts by reason of 
the additional evidence so taken, and it shall 
file with the court such modified or new find-
ings, which, if supported by substantial evi-
dence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside 
of the original order. The judgment and decree 
of the court affirming, modifying, or setting 
aside, in whole or in part, any such order of the 
Commission shall be final, subject to review by 
the Supreme Court of the United States upon 
certiorari or certification as provided in section 
1254 of title 28. 

(b) The commencement of proceedings under 
subsection (a) of this section to review an order 
of the Commission issued under section 80a–8(e) 
of this title shall operate as a stay of the Com-
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mission’s order unless the court otherwise or-
ders. The commencement of proceedings under 
subsection (a) of this section to review an order 
of the Commission issued under any provision of 
this subchapter other than section 80a–8(e) of 
this title shall not operate as a stay of the Com-
mission’s order unless the court specifically so 
orders. 

(Aug. 22, 1940, ch. 686, title I, § 43, 54 Stat. 844; 
June 25, 1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 
1949, ch. 139, § 127, 63 Stat. 107; Pub. L. 85–791, § 25, 
Aug. 28, 1958, 72 Stat. 949; Pub. L. 91–547, § 21, 
Dec. 14, 1970, 84 Stat. 1430.) 

AMENDMENTS 

1970—Pub. L. 91–547 substituted reference to ‘‘section 

1254’’ for ‘‘sections 346 and 347’’ of title 28. 

1958—Subsec. (a). Pub. L. 85–791, in second sentence, 

substituted ‘‘transmitted by the clerk of the court to 

any member of the Commission or’’ for ‘‘served upon 

any member of the Commission or upon’’, substituted 

‘‘file in the court’’ for ‘‘certify and file in the court a 

transcript of’’, and inserted ‘‘as provided in section 2112 

of title 28’’ and, in third sentence, substituted ‘‘peti-

tion’’ for ‘‘transcript’’, and ‘‘jurisdiction, which upon 

the filing of the record shall be exclusive’’ for ‘‘exclu-

sive jurisdiction’’. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–9, 

80a–58 of this title. 

§ 80a–43. Jurisdiction of offenses and suits 

The district courts of the United States and 
the United States courts of any Territory or 
other place subject to the jurisdiction of the 
United States shall have jurisdiction of viola-
tions of this subchapter or the rules, regula-
tions, or orders thereunder, and, concurrently 
with State and Territorial courts, of all suits in 
equity and actions at law brought to enforce any 
liability or duty created by, or to enjoin any 
violation of, this subchapter or the rules, regu-
lations, or orders thereunder. Any criminal pro-
ceeding may be brought in the district wherein 
any act or transaction constituting the viola-
tion occurred. A criminal proceeding based upon 
a violation of section 80a–33 of this title, or upon 
a failure to file a report or other document re-
quired to be filed under this subchapter, may be 
brought in the district wherein the defendant is 
an inhabitant or maintains his principal office 
or place of business. Any suit or action to en-
force any liability or duty created by, or to en-
join any violation of, this subchapter or rules, 
regulations, or orders thereunder, may be 

brought in any such district or in the district 
wherein the defendant is an inhabitant or trans-
acts business, and process in such cases may be 
served in any district of which the defendant is 
an inhabitant or transacts business or wherever 
the defendant may be found. Judgments and de-
crees so rendered shall be subject to review as 
provided in sections 1254, 1291, 1292, and 1294 of 
title 28. No costs shall be assessed for or against 
the Commission in any proceeding under this 
subchapter brought by or against the Commis-
sion in any court. The Commission may inter-
vene as a party in any action or suit to enforce 
any liability or duty created by, or to enjoin any 
noncompliance with, section 80a–35(b) of this 
title at any stage of such action or suit prior to 
final judgment therein. 

(Aug. 22, 1940, ch. 686, title I, § 44, 54 Stat. 844; 
Pub. L. 91–547, § 22, Dec. 14, 1970, 84 Stat. 1430.) 

AMENDMENTS 

1970—Pub. L. 91–547 substituted reference to ‘‘sections 

1254, 1291, 1292, and 1294 of title 28’’ for ‘‘sections 225 and 

347 of title 28 and section 7, as amended, of the Act en-

titled ‘An Act to establish a court of appeals for the 

District of Columbia, approved February 9, 1893’ ’’ and 

provided for Commission intervention as a party in any 

action or suit to enforce any liability or duty created 

by, or to enjoin any noncompliance with, section 

80a–35(b) of this title at any stage of such action or suit 

prior to final judgment therein, respectively. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–41, 

80a–58 of this title. 

§ 80a–44. Disclosure of information filed with 
Commission; copies 

(a) The information contained in any registra-
tion statement, application, report, or other 
document filed with the Commission pursuant 
to any provision of this subchapter or of any 
rule or regulation thereunder (as distinguished 
from any information or document transmitted 
to the Commission) shall be made available to 
the public, unless and except insofar as the Com-
mission, by rules and regulations upon its own 
motion, or by order upon application, finds that 
public disclosure is neither necessary nor appro-
priate in the public interest or for the protec-
tion of investors. Except as provided in section 
78x(c) of this title, it shall be unlawful for any 
member, officer, or employee of the Commission 
to use for personal benefit, or to disclose to any 
person other than an official or employee of the 
United States or of a State, for official use, or 
for any such official or employee to use for per-
sonal benefit, any information contained in any 
document so filed or transmitted, if such infor-
mation is not available to the public. 
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(b) Photostatic or other copies of information 
contained in documents filed with the Commis-
sion under this subchapter and made available 
to the public shall be furnished any person at 
such reasonable charge and under such reason-
able limitations as the Commission shall pre-
scribe. 

(Aug. 22, 1940, ch. 686, title I, § 45, 54 Stat. 845; 
Pub. L. 101–550, title II, § 202(b)(1), Nov. 15, 1990, 
104 Stat. 2715.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–550 substituted ‘‘Except 

as provided in section 78x(c) of this title, it shall be un-

lawful’’ for ‘‘It shall be unlawful’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–45. Reports by Commission; hiring and 
leasing authority 

(a) Omitted 

(b) Hiring and leasing authority 

The provisions of section 78d(b) of this title 
shall be applicable with respect to the power of 
the Commission— 

(1) to appoint and fix the compensation of 
such employees as may be necessary for carry-
ing out its functions under this subchapter, 
and 

(2) to lease and allocate such real property 
as may be necessary for carrying out its func-
tions under this subchapter. 

(Aug. 22, 1940, ch. 686, title I, § 46, 54 Stat. 845; 
Oct. 28, 1949, ch. 782, title XI, § 1106(a), 63 Stat. 
972; Pub. L. 101–550, title I, § 104(c), Nov. 15, 1990, 
104 Stat. 2714.) 

CODIFICATION 

Subsection (a), which required the Securities and Ex-

change Commission to submit an annual report to Con-

gress on the work of the Commission, terminated, ef-

fective May 15, 2000, pursuant to section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance. See, also, page 191 of 

House Document No. 103–7. 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–550 amended subsec. (b) 

generally. Prior to amendment, subsec. (b) related to 

appointment and compensation of employees. 

1949—Subsec. (b). Act Oct. 28, 1949, substituted ‘‘Clas-

sification Act of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, set out in the credit of this 

section, was repealed (subject to a savings clause) by 

Pub. L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–46. Validity of contracts 

(a) Waiver of compliance as void 

Any condition, stipulation, or provision bind-
ing any person to waive compliance with any 
provision of this subchapter or with any rule, 
regulation, or order thereunder shall be void. 

(b) Equitable results; rescission; severance 

(1) A contract that is made, or whose perform-
ance involves, a violation of this subchapter, or 
of any rule, regulation, or order thereunder, is 
unenforceable by either party (or by a nonparty 
to the contract who acquired a right under the 
contract with knowledge of the facts by reason 
of which the making or performance violated or 
would violate any provision of this subchapter 
or of any rule, regulation, or order thereunder) 
unless a court finds that under the circum-
stances enforcement would produce a more equi-
table result than nonenforcement and would not 
be inconsistent with the purposes of this sub-
chapter. 

(2) To the extent that a contract described in 
paragraph (1) has been performed, a court may 
not deny rescission at the instance of any party 
unless such court finds that under the circum-
stances the denial of rescission would produce a 
more equitable result than its grant and would 
not be inconsistent with the purposes of this 
subchapter. 

(3) This subsection shall not apply (A) to the 
lawful portion of a contract to the extent that it 
may be severed from the unlawful portion of the 
contract, or (B) to preclude recovery against 
any person for unjust enrichment. 

(Aug. 22, 1940, ch. 686, title I, § 47, 54 Stat. 845; 
Pub. L. 96–477, title I, § 104, Oct. 21, 1980, 94 Stat. 
2277.) 

AMENDMENTS 

1980—Subsec. (b). Pub. L. 96–477 provided that a con-

tract whose terms violated this subchapter or any rule, 

regulation, or order thereunder would be unenforceable 

by either party or by a nonparty to the contract who 

acquired a right under such contract with knowledge of 

the facts by reason of which the making or perform-

ance of the contract would violate this subchapter, 

struck out provisions declaring such contracts void as 

regards the rights of the violators or nonparties to the 

contract with actual knowledge of its illegality, au-

thorized the court to enforce such contracts where the 

court found that under the circumstances enforcement 

would produce a more equitable result than non-

enforcement and such enforcement would not be incon-

sistent with the purposes of this subchapter, authorized 

the same two-part test to save from rescission any por-

tions of such contracts which had been performed, and 

provided that subsec. (b) was not to apply to a lawful 

portion of a contract to the extent it could be severed 

from an unlawful portion of such contract, or to pre-

clude recovery against any person for unjust enrich-

ment. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 
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§ 80a–47. Violation of subchapter 

(a) Procurement 

It shall be unlawful for any person, directly or 
indirectly, to cause to be done any act or thing 
through or by means of any other person which 
it would be unlawful for such person to do under 
the provisions of this subchapter or any rule, 
regulation, or order thereunder. 

(b) Obstructing compliance 

It shall be unlawful for any person without 
just cause to hinder, delay, or obstruct the mak-
ing, filing, or keeping of any information, docu-
ment, report, record, or account required to be 
made, filed, or kept under any provision of this 
subchapter or any rule, regulation, or order 
thereunder. 

(Aug. 22, 1940, ch. 686, title I, § 48, 54 Stat. 846.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–64 of 

this title. 

§ 80a–48. Penalties 

Any person who willfully violates any provi-
sion of this subchapter or of any rule, regula-
tion, or order hereunder, or any person who will-
fully in any registration statement, application, 
report, account, record, or other document filed 
or transmitted pursuant to this subchapter or 
the keeping of which is required pursuant to sec-
tion 80a–30(a) of this title makes any untrue 
statement of a material fact or omits to state 
any material fact necessary in order to prevent 
the statements made therein from being materi-
ally misleading in the light of the circumstances 
under which they were made, shall upon convic-
tion be fined not more than $10,000 or imprisoned 
not more than five years, or both; but no person 
shall be convicted under this section for the vio-
lation of any rule, regulation, or order if he 
proves that he had no actual knowledge of such 
rule, regulation, or order. 

(Aug. 22, 1940, ch. 686, title I, § 49, 54 Stat. 846; 
Pub. L. 94–29, § 27(e), June 4, 1975, 89 Stat. 163.) 

AMENDMENTS 

1975—Pub. L. 94–29 substituted ‘‘or imprisoned not 

more than five years’’ for ‘‘or imprisoned not more 

than two years’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–35, 

80a–36, 80a–58 of this title. 

§ 80a–49. Construction with other laws 

Except where specific provision is made to the 
contrary, nothing in this subchapter shall affect 
(1) the jurisdiction of the Commission under the 
Securities Act of 1933 [15 U.S.C. 77a et seq.], the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], the Public Utility Holding Company Act of 
1935 [15 U.S.C. 79 et seq.], the Trust Indenture 
Act of 1939 [15 U.S.C. 77aaa et seq.], or sub-
chapter II of this chapter, over any person, secu-

rity, or transaction, or (2) the rights, obliga-
tions, duties, or liabilities of any person under 
such Acts; nor shall anything in this subchapter 
affect the jurisdiction of any other commission, 
board, agency, or officer of the United States or 
of any State or political subdivision of any 
State, over any person, security, or transaction, 
insofar as such jurisdiction does not conflict 
with any provision of this subchapter or of any 
rule, regulation, or order hereunder. 

(Aug. 22, 1940, ch. 686, title I, § 50, 54 Stat. 846.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in text, is act 

May 27, 1933, ch. 38, title I, 48 Stat. 74, as amended, 

which is classified generally to subchapter I (§ 77a et 

seq.) of chapter 2A of this title. For complete classifica-

tion of this Act to the Code, see section 77a of this title 

and Tables. 

The Securities Exchange Act of 1934, referred to in 

text, is act June 6, 1934, ch. 404, 48 Stat. 881, as amend-

ed, which is classified generally to chapter 2B (§ 78a et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 

The Public Utility Holding Company Act of 1935, re-

ferred to in text, is act Aug. 26, 1935, ch. 687, title I, 49 

Stat. 838, as amended, which is classified generally to 

chapter 2C (§ 79 et seq.) of this title. For complete clas-

sification of this Act to the Code, see section 79 of this 

title and Tables. 

The Trust Indenture Act of 1939, referred to in text, 

is title III of act May 27, 1933, ch. 38, as added Aug. 3, 

1939, ch. 411, 53 Stat. 1149, and amended, which is classi-

fied generally to subchapter III (§ 77aaa et seq.) of chap-

ter 2A of this title. For complete classification of this 

Act to the Code, see section 77aaa of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–50. Separability 

If any provision of this subchapter or any pro-
vision incorporated in this subchapter by ref-
erence, or the application of any such provision 
to any person or circumstances, shall be held in-
valid, the remainder of this subchapter and the 
application of any such provision to person or 
circumstances other than those as to which it is 
held invalid shall not be affected thereby. 

(Aug. 22, 1940, ch. 686, title I, § 51, 54 Stat. 846.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–51. Short title 

This subchapter may be cited as the ‘‘Invest-
ment Company Act of 1940’’. 

(Aug. 22, 1940, ch. 686, title I, § 52, 54 Stat. 847.) 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–290, title II, § 201, Oct. 11, 1996, 110 Stat. 

3426, provided that: ‘‘This title [amending sections 

80a–2, 80a–3, 80a–12, 80a–24, 80a–26, 80a–27, 80a–29, 80a–30, 
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80a–34, and 80b–5 of this title and enacting provisions 

set out as notes under sections 80a–2, 80a–3, and 80a–24 

of this title] may be cited as the ‘Investment Company 

Act Amendments of 1996’.’’ 

SHORT TITLE OF 1995 AMENDMENT 

Pub. L. 104–62, § 1(a), Dec. 8, 1995, 109 Stat. 682, pro-

vided that: ‘‘This Act [enacting section 80a–3a of this 

title, amending sections 77c, 78c, 78l, 80a–3, 80a–7, and 

80b–3 of this title, and enacting provisions set out as a 

note under section 77c of this title] may be cited as the 

‘Philanthropy Protection Act of 1995’.’’ 

SHORT TITLE OF 1980 AMENDMENT 

Pub. L. 96–477, § 1, Oct. 21, 1980, 94 Stat. 2275, provided 

that: ‘‘That this Act [enacting sections 80a–53 to 80a–64 

and 80c to 80c–3 of this title, amending sections 77b, 77c, 

77d, 77s, 77ddd, 78c, 78kk, 80a–2, 80a–3, 80a–6, 80a–46, 

80b–2, 80b–3, and 80b–5 of this title, and enacting provi-

sions set out as notes under sections 77a and 80c of this 

title] may be cited as the ‘Small Business Investment 

Incentive Act of 1980’.’’ 

SHORT TITLE OF 1970 AMENDMENT 

Pub. L. 91–547, § 1, Dec. 14, 1970, 84 Stat. 1413, provided: 

‘‘That this Act [enacting section 80b–6a of this title, 

amending sections 77b, 77c, 78c, 78l, 80a–2, 80a–3, 80a–8 to 

80a–13, 80a–15, 80a–17 to 80a–19, 80a–22, 80a–24 to 80a–28, 

80a–31, 80a–32, 80a–35, 80a–42, 80a–43, 80b–2, 80b–3, and 

80b–5 of this title, and enacting provisions set out as 

notes under sections 77c and 80a–2 of this title] may be 

cited as the ‘Investment Company amendments Act of 

1970’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–52. Effective date 

The effective date of the provisions of this 
subchapter, so far as the same relate to face- 
amount certificates or to face-amount certifi-
cate companies, is January 1, 1941. The effective 
date of provisions hereof, insofar as the same do 
not apply to face-amount certificates or face- 
amount certificate companies is November 1, 
1940. Except as herein otherwise provided, every 
provision of this subchapter shall take effect on 
November 1, 1940. 

(Aug. 22, 1940, ch. 686, title I, § 53, 54 Stat. 847; 
Pub. L. 100–181, title VI, § 624, Dec. 4, 1987, 101 
Stat. 1262.) 

AMENDMENTS 

1987—Pub. L. 100–181 struck out at end of first sen-

tence ‘‘: Provided, however, That any such face-amount 

certificate company may register prior to said date, as 

provided by section 80a–8 of this title, and such reg-

istration shall not operate to change or affect said ef-

fective date as to any such company or any face- 

amount certificates issued by it’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Section 30 of Pub. L. 91–547 provided that: ‘‘This Act 

[see Short Title note set out under section 80a–51 of 

this title] shall take effect on the date of its enactment 

[Dec. 14, 1970], except that— 
‘‘(1) sections (5)(a), (b), and (c); 8; 9(a); 11; 18; 24(a); 

and 25 (amending sections 10(a), (b), and (c) [section 

80a–10(a), (b), and (c)]; 15 [section 80a–15]; 17(f) [sec-

tion 80a–17(f)]; 19 [section 80a–19]; and 32(a) of the In-

vestment Company Act of 1940 [section 80a–31(a)]; and 

sections 203(b) and 205 of the Investment Advisers Act 

of 1940 [sections 80b–3(b) and 80b–5 of this title], re-

spectively) shall take effect upon the expiration of 

one year after the date of enactment of this Act [Dec. 

14, 1970]; 

‘‘(2) that part of section 5(d) which substitutes ‘in-

terested persons’ for ‘affiliated persons’ in section 

10(d) of the Investment Company Act of 1940 [section 

80a–10(d) of this title] shall take effect upon the expi-

ration of one year after the date of enactment of this 

Act [Dec. 14, 1970]; 

‘‘(3) sections 16 and 17 (amending section 27 and 28 

of the Investment Company Act of 1940 [sections 

80a–27 and 80a–28 of this title]) shall take effect upon 

the expiration of six months after the date of enact-

ment of this Act [Dec. 14, 1970]; and 

‘‘(4) that part of section 20 which adds a subsection 

(b) to section 36 of the Investment Company Act of 

1940 [section 80a–35 of this title] shall take effect 

upon the expiration of eighteen months after the date 

of enactment of this Act [Dec. 14, 1970].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–6, 80a–58 of 

this title. 

§ 80a–53. Election to be regulated as business de-
velopment company 

(a) Eligibility 

Any company defined in section 80a–2(a)(48)(A) 
and (B) of this title may elect to be subject to 
the provisions of sections 80a–54 through 80a–64 
of this title by filing with the Commission a no-
tification of election, if such company— 

(1) has a class of its equity securities reg-
istered under section 78l of this title; or 

(2) has filed a registration statement pursu-
ant to section 78l of this title for a class of its 
equity securities. 

(b) Form and manner of notification; effect 

The Commission may, by rule, prescribe the 
form and manner in which notification of elec-
tion under this section shall be given. A business 
development company shall be deemed to be 
subject to sections 80a–54 through 80a–64 of this 
title upon receipt by the Commission of such no-
tification of election. 

(c) Revocation or withdrawal of election 

Whenever the Commission finds, on its own 
motion or upon application, that a business de-
velopment company which has filed a notifica-
tion of election pursuant to subsection (a) of 
this section has ceased to engage in business, 
the Commission shall so declare by order revok-
ing such company’s election. Any business de-
velopment company may voluntarily withdraw 
its election under subsection (a) of this section 
by filing a notice of withdrawal of election with 
the Commission, in a form and manner which 
the Commission may, by rule, prescribe. Such 
withdrawal shall be effective immediately upon 
receipt by the Commission. 

(Aug. 22, 1940, ch. 686, title I, § 54, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2278; 
amended Pub. L. 100–181, title VI, § 625, Dec. 4, 
1987, 101 Stat. 1262.) 

AMENDMENTS 

1987—Subsec. (a). Pub. L. 100–181 substituted ‘‘defined 

in section’’ for ‘‘defined in sections’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80b–3 of this 

title. 
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§ 80a–54. Acquisition of assets by business devel-
opment companies 

(a) Permissible assets; percentage 

It shall be unlawful for a business develop-
ment company to acquire any assets (other than 
those described in paragraphs (1) through (7) of 
this subsection) unless, at the time the acquisi-
tion is made, assets described in paragraphs (1) 
through (6) below represent at least 70 per cen-
tum of the value of its total assets (other than 
assets described in paragraph (7) below): 

(1) securities purchased, in transactions not 
involving any public offering or in such other 
transactions as the Commission may, by rule, 
prescribe if it finds that enforcement of this 
subchapter and of the Securities Act of 1933 [15 
U.S.C. 77a et seq.] with respect to such trans-
actions is not necessary in the public interest 
or for the protection of investors by reason of 
the small amount, or the limited nature of the 
public offering, involved in such trans-
actions— 

(A) from the issuer of such securities, 
which issuer is an eligible portfolio com-
pany, from any person who is, or who within 
the preceding thirteen months has been, an 
affiliated person of such eligible portfolio 
company, or from any other person, subject 
to such rules and regulations as the Commis-
sion may prescribe as necessary or appro-
priate in the public interest or for the pro-
tection of investors; or 

(B) from the issuer of such securities, 
which issuer is described in section 
80a–2(a)(46)(A) and (B) of this title but is not 
an eligible portfolio company because it has 
issued a class of securities with respect to 
which a member of a national securities ex-
change, broker, or dealer may extend or 
maintain credit to or for a customer pursu-
ant to rules or regulations adopted by the 
Board of Governors of the Federal Reserve 
System under section 78g of this title, or 
from any person who is an officer or em-
ployee of such issuer, if— 

(i) at the time of the purchase, the busi-
ness development company owns at least 
50 per centum of— 

(I) the greatest number of equity secu-
rities of such issuer and securities con-
vertible into or exchangeable for such se-
curities; and 

(II) the greatest amount of debt securi-
ties of such issuer, 

held by such business development com-
pany at any point in time during the pe-
riod when such issuer was an eligible port-
folio company, except that options, war-
rants, and similar securities which have by 
their terms expired and debt securities 
which have been converted, or repaid or 
prepaid in the ordinary course of business 
or incident to a public offering of securi-
ties of such issuer, shall not be considered 
to have been held by such business devel-
opment company for purposes of this re-
quirement; and 

(ii) the business development company is 
one of the 20 largest holders of record of 
such issuer’s outstanding voting securi-
ties; 

(2) securities of any eligible portfolio com-
pany with respect to which the business devel-
opment company satisfies the requirements of 
section 80a–2(a)(46)(C)(ii) of this title; 

(3) securities purchased in transactions not 
involving any public offering from an issuer 
described in sections 80a–2(a)(46)(A) and (B) of 
this title or from a person who is, or who with-
in the preceding thirteen months has been, an 
affiliated person of such issuer, or from any 
person in transactions incident thereto, if 
such securities were— 

(A) issued by an issuer that is, or was im-
mediately prior to the purchase of its securi-
ties by the business development company, 
in bankruptcy proceedings, subject to reor-
ganization under the supervision of a court 
of competent jurisdiction, or subject to a 
plan or arrangement resulting from such 
bankruptcy proceedings or reorganization; 

(B) issued by an issuer pursuant to or in 
consummation of such a plan or arrange-
ment; or 

(C) issued by an issuer that, immediately 
prior to the purchase of such issuer’s securi-
ties by the business development company, 
was not in bankruptcy proceedings but was 
unable to meet its obligations as they came 
due without material assistance other than 
conventional lending or financing arrange-
ments; 

(4) securities of eligible portfolio companies 
purchased from any person in transactions not 
involving any public offering, if there is no 
ready market for such securities and if imme-
diately prior to such purchase the business de-
velopment company owns at least 60 per cen-
tum of the outstanding equity securities of 
such issuer (giving effect to all securities pres-
ently convertible into or exchangeable for eq-
uity securities of such issuer as if such securi-
ties were so converted or exchanged); 

(5) securities received in exchange for or dis-
tributed on or with respect to securities de-
scribed in paragraphs (1) through (4) of this 
subsection, or pursuant to the exercise of op-
tions, warrants, or rights relating to securities 
described in such paragraphs; 

(6) cash, cash items, Government securities, 
or high quality debt securities maturing in 
one year or less from the time of investment 
in such high quality debt securities; and 

(7) office furniture and equipment, interests 
in real estate and leasehold improvements and 
facilities maintained to conduct the business 
operations of the business development com-
pany, deferred organization and operating ex-
penses, and other noninvestment assets nec-
essary and appropriate to its operations as a 
business development company, including 
notes of indebtedness of directors, officers, 
employees, and general partners held by a 
business development company as payment for 
securities of such company issued in connec-
tion with an executive compensation plan de-
scribed in section 80a–56(j) of this title. 

(b) Valuation of assets 

For purposes of this section, the value of a 
business development company’s assets shall be 
determined as of the date of the most recent fi-
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nancial statements filed by such company with 
the Commission pursuant to section 78m of this 
title, and shall be determined no less frequently 
than annually. 

(Aug. 22, 1940, ch. 686, title I, § 55, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2278; 
amended Pub. L. 100–181, title VI, § 626, Dec. 4, 
1987, 101 Stat. 1263; Pub. L. 104–290, title V, § 505, 
Oct. 11, 1996, 110 Stat. 3446.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. 

(a)(1), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

AMENDMENTS 

1996—Subsec. (a)(1)(A). Pub. L. 104–290 substituted 

‘‘from any person’’ for ‘‘or from any person’’ and in-

serted before semicolon ‘‘, or from any other person, 

subject to such rules and regulations as the Commis-

sion may prescribe as necessary or appropriate in the 

public interest or for the protection of investors’’. 

1987—Subsec. (a)(1)(B). Pub. L. 100–181 substituted 

‘‘described in section’’ for ‘‘described in sections’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–60, 80b–2 of this title. 

§ 80a–55. Qualifications of directors 

(a) Non-interested persons 

A majority of a business development compa-
ny’s directors or general partners shall be per-
sons who are not interested persons of such com-
pany. 

(b) Vacancies; suspension of provisions 

If, by reason of the death, disqualification, or 
bona fide resignation of any director or general 
partner, a business development company does 
not meet the requirements of subsection (a) of 
this section, or the requirements of section 
80a–15(f)(1) of this title with respect to directors, 
the operation of such provisions shall be sus-
pended for a period of 90 days or for such longer 
period as the Commission may prescribe, upon 
its own motion or by order upon application, as 
not inconsistent with the protection of inves-
tors. 

(Aug. 22, 1940, ch. 686, title I, § 56, as added Pub. 
L. 96–477, title I § 105, Oct. 21, 1980, 94 Stat. 2280.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–60, 80b–2 of this title. 

§ 80a–56. Transactions with certain affiliates 

(a) Transactions involving controlling or closely 
affiliated persons 

It shall be unlawful for any person who is re-
lated to a business development company in a 
manner described in subsection (b) of this sec-
tion, acting as principal— 

(1) knowingly to sell any security or other 
property to such business development com-
pany or to any company controlled by such 
business development company, unless such 
sale involves solely (A) securities of which the 

buyer is the issuer, or (B) securities of which 
the seller is the issuer and which are part of a 
general offering to the holders of a class of its 
securities; 

(2) knowingly to purchase from such busi-
ness development company or from any com-
pany controlled by such business development 
company, any security or other property (ex-
cept securities of which the seller is the is-
suer); 

(3) knowingly to borrow money or other 
property from such business development com-
pany or from any company controlled by such 
business development company (unless the 
borrower is controlled by the lender), except 
as permitted in section 80a–21(b) or section 
80a–61 of this title; or 

(4) knowingly to effect any transaction in 
which such business development company or 
a company controlled by such business devel-
opment company is a joint or a joint and sev-
eral participant with such person in con-
travention of such rules and regulations as the 
Commission may prescribe for the purpose of 
limiting or preventing participation by such 
business development company or controlled 
company on a basis less advantageous than 
that of such person, except that nothing con-
tained in this paragraph shall be deemed to 
preclude any person from acting as manager of 
any underwriting syndicate or other group in 
which such business development company or 
controlled company is a participant and re-
ceiving compensation therefor. 

(b) Controlling or closely affiliated persons 

The provisions of subsection (a) of this section 
shall apply to the following persons: 

(1) Any director, officer, employee, or mem-
ber of an advisory board of a business develop-
ment company or any person (other than the 
business development company itself) who is, 
within the meaning of section 80a–2(a)(3)(C) of 
this title, an affiliated person of any such per-
son specified in this paragraph. 

(2) Any investment adviser or promoter of, 
general partner in, principal underwriter for, 
or person directly or indirectly either control-
ling, controlled by, or under common control 
with, a business development company (except 
the business development company itself and 
any person who, if it were not directly or indi-
rectly controlled by the business development 
company, would not be directly or indirectly 
under the control of a person who controls the 
business development company), or any person 
who is, within the meaning of section 
80a–2(a)(3)(C) or (D) of this title, an affiliated 
person of any such person specified in this 
paragraph. 

(c) Exemption orders 

Notwithstanding paragraphs (1), (2), and (3) of 
subsection (a) of this section, any person may 
file with the Commission an application for an 
order exempting a proposed transaction of the 
applicant from one or more provisions of such 
paragraphs. The Commission shall grant such 
application and issue such order of exemption if 
evidence establishes that— 

(1) the terms of the proposed transaction, in-
cluding the consideration to be paid or re-
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ceived, are reasonable and fair and do not in-
volve overreaching of the business develop-
ment company or its shareholders or partners 
on the part of any person concerned; 

(2) the proposed transaction is consistent 
with the policy of the business development 
company as recited in the filings made by such 
company with the Commission under the Se-
curities Act of 1933 [15 U.S.C. 77a et seq.], its 
registration statement and reports filed under 
the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq.], and its reports to shareholders or 
partners; and 

(3) the proposed transaction is consistent 
with the general purposes of this subchapter. 

(d) Transactions involving noncontrolling share-
holders or affiliated persons 

It shall be unlawful for any person who is re-
lated to a business development company in the 
manner described in subsection (e) of this sec-
tion and who is not subject to the prohibitions 
of subsection (a) of this section, acting as prin-
cipal— 

(1) knowingly to sell any security or other 
property to such business development com-
pany or to any company controlled by such 
business development company, unless such 
sale involves solely (A) securities of which the 
buyer is the issuer, or (B) securities of which 
the seller is the issuer and which are part of a 
general offering to the holders of a class of its 
securities; 

(2) knowingly to purchase from such busi-
ness development company or from any com-
pany controlled by such business development 
company, any security or other property (ex-
cept securities of which the seller is the is-
suer); 

(3) knowingly to borrow money or other 
property from such business development com-
pany or from any company controlled by such 
business development company (unless the 
borrower is controlled by the lender), except 
as permitted in section 80a–21(b) of this title; 
or 

(4) knowingly to effect any transaction in 
which such business development company or 
a company controlled by such business devel-
opment company is a joint or a joint and sev-
eral participant with such affiliated person in 
contravention of such rules and regulations as 
the Commission may prescribe for the purpose 
of limiting or preventing participation by such 
business development company or controlled 
company on a basis less advantageous than 
that of such affiliated person, except that 
nothing contained in this paragraph shall be 
deemed to preclude any person from acting as 
manager of any underwriting syndicate or 
other group in which such business develop-
ment company or controlled company is a par-
ticipant and receiving compensation therefor. 

(e) Noncontrolling shareholders or affiliated per-
sons; executive officer 

The provisions of subsection (d) of this section 
shall apply to the following persons: 

(1) Any person (A) who is, within the mean-
ing of section 80a–2(a)(3)(A) of this title, an af-
filiated person of a business development com-
pany, (B) who is an executive officer or a di-

rector of, or general partner in, any such af-
filiated person, or (C) who directly or indi-
rectly either controls, is controlled by, or is 
under common control with, such affiliated 
person. 

(2) Any person who is an affiliated person of 
a director, officer, employee, investment ad-
viser, member of an advisory board or pro-
moter of, principal underwriter for, general 
partner in, or an affiliated person of any per-
son directly or indirectly either controlling or 
under common control with a business devel-
opment company (except the business develop-
ment company itself and any person who, if it 
were not directly or indirectly controlled by 
the business development company, would not 
be directly or indirectly under the control of a 
person who controls the business development 
company). 

For purposes of this subsection, the term ‘‘exec-
utive officer’’ means the president, secretary, 
treasurer, any vice president in charge of a prin-
cipal business function, and any other person 
who performs similar policymaking functions. 

(f) Approval of proposed transactions 

Notwithstanding subsection (d) of this section, 
a person described in subsection (e) of this sec-
tion may engage in a proposed transaction de-
scribed in subsection (d) of this section if such 
proposed transaction is approved by the required 
majority (as defined in subsection (o) of this sec-
tion) of the directors of or general partners in 
the business development company on the basis 
that— 

(1) the terms thereof, including the consider-
ation to be paid or received, are reasonable 
and fair to the shareholders or partners of the 
business development company and do not in-
volve overreaching of such company or its 
shareholders or partners on the part of any 
person concerned; 

(2) the proposed transaction is consistent 
with the interests of the shareholders or part-
ners of the business development company and 
is consistent with the policy of such company 
as recited in filings made by such company 
with the Commission under the Securities Act 
of 1933 [15 U.S.C. 77a et seq.], its registration 
statement and reports filed under the Securi-
ties Exchange Act of 1934 [15 U.S.C. 78a et 
seq.], and its reports to shareholders or part-
ners; and 

(3) the directors or general partners record 
in their minutes and preserve in their records, 
for such periods as if such records were re-
quired to be maintained pursuant to section 
80a–30(a) of this title, a description of such 
transaction, their findings, the information or 
materials upon which their findings were 
based, and the basis therefor. 

(g) Transactions in the ordinary course of busi-
ness 

Notwithstanding subsection (a) or (d) of this 
section, a person may, in the ordinary course of 
business, sell to or purchase from any company 
merchandise or may enter into a lessor-lessee 
relationship with any person and furnish the 
services incident thereto. 
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(h) Inquiry procedures 

The directors of or general partners in any 
business development company shall adopt, and 
periodically review and update as appropriate, 
procedures reasonably designed to ensure that 
reasonable inquiry is made, prior to the con-
summation of any transaction in which such 
business development company or a company 
controlled by such business development com-
pany proposes to participate, with respect to the 
possible involvement in the transaction of per-
sons described in subsections (b) and (e) of this 
section. 

(i) Rules and regulations of Commission 

Until the adoption by the Commission of rules 
or regulations under subsections (a) and (d) of 
this section, the rules and regulations of the 
Commission under subsections (a) and (d) of sec-
tion 80a–17 of this title applicable to registered 
closed-end investment companies shall be 
deemed to apply to transactions subject to sub-
sections (a) and (d) of this section. Any rules or 
regulations adopted by the Commission to im-
plement this section shall be no more restrictive 
than the rules or regulations adopted by the 
Commission under subsections (a) and (d) of sec-
tion 80a–17 of this title that are applicable to all 
registered closed-end investment companies. 

(j) Warrants, options, and rights to purchase vot-
ing securities; loans to facilitate executive 
compensation plans 

Notwithstanding subsections (a) and (d) of this 
section, any director, officer, or employee of, or 
general partner in, a business development com-
pany may— 

(1) acquire warrants, options, and rights to 
purchase voting securities of such business de-
velopment company, and securities issued 
upon the exercise or conversion thereof, pursu-
ant to an executive compensation plan offered 
by such company which meets the require-
ments of section 80a–60(a)(3)(B) of this title; 
and 

(2) borrow money from such business devel-
opment company for the purpose of purchasing 
securities issued by such company pursuant to 
an executive compensation plan, if each such 
loan— 

(A) has a term of not more than ten years; 
(B) becomes due within a reasonable time, 

not to exceed sixty days, after the termi-
nation of such person’s employment or serv-
ice; 

(C) bears interest at no less than the pre-
vailing rate applicable to 90-day United 
States Treasury bills at the time the loan is 
made; 

(D) at all times is fully collateralized (such 
collateral may include any securities issued 
by such business development company); and 

(E)(i) in the case of a loan to any officer or 
employee of such business development com-
pany (including any officer or employee who 
is also a director of such company), is ap-
proved by the required majority (as defined 
in subsection (o) of this section) of the direc-
tors of or general partners in such company 
on the basis that the loan is in the best in-
terests of such company and its shareholders 
or partners; or 

(ii) in the case of a loan to any director of 
such business development company who is 
not also an officer or employee of such com-
pany, or to any general partner in such com-
pany, is approved by order of the Commis-
sion, upon application, on the basis that the 
terms of the loan are fair and reasonable and 
do not involve overreaching of such com-
pany or its shareholders or partners. 

(k) Restriction on brokerage commissions 

It shall be unlawful for any person described 
in subsection (l) of this section— 

(1) acting as agent, to accept from any 
source any compensation (other than a regular 
salary or wages from the business develop-
ment company) for the purchase or sale of any 
property to or for such business development 
company or any controlled company thereof, 
except in the course of such person’s business 
as an underwriter or broker; or 

(2) acting as broker, in connection with the 
sale of securities to or by the business devel-
opment company or any controlled company 
thereof, to receive from any source a commis-
sion, fee, or other remuneration for effecting 
such transaction which exceeds— 

(A) the usual and customary broker’s com-
mission if the sale is effected on a securities 
exchange; 

(B) 2 per centum of the sales price if the 
sale is effected in connection with a second-
ary distribution of such securities; or 

(C) 1 per centum of the purchase or sale 
price of such securities if the sale is other-
wise effected, 

unless the Commission, by rules and regulations 
or order in the public interest and consistent 
with the protection of investors, permits a larg-
er commission. 

(l) Persons subject to brokerage commission re-
strictions 

The provisions of subsection (k) of this section 
shall apply to the following persons: 

(1) Any affiliated person of a business devel-
opment company. 

(2)(A) Any person who is, within the mean-
ing of section 80a–2(a)(3)(B), (C), or (D) of this 
title, an affiliated person or any director, offi-
cer, employee, or member of an advisory board 
of the business development company. 

(B) Any person who is, within the meaning 
of section 82a–2(a)(3)(A), (B), (C), or (D) of this 
title, an affiliated person of any investment 
adviser of, general partner in, or person di-
rectly or indirectly either controlling, con-
trolled by, or under common control with, the 
business development company. 

(C) Any person who is, within the meaning of 
section 80a–2(a)(3)(C) of this title, an affiliated 
person of any person who is an affiliated per-
son of the business development company 
within the meaning of section 80a–2(a)(3)(A) of 
this title. 

(m) Receipt of fee or salary from transaction par-
ticipant 

For purposes of subsections (a) and (d) of this 
section, a person who is a director, officer, or 
employee of a party to a transaction and who re-
ceives his usual and ordinary fee or salary for 
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usual and customary services as a director, offi-
cer, or employee from such party shall not be 
deemed to have a financial interest or to partici-
pate in the transaction solely by reason of his 
receipt of such fee or salary. 

(n) Profit-sharing plans 

(1) Notwithstanding subsection (a)(4) of this 
section, a business development company may 
establish and maintain a profit-sharing plan for 
its directors, officers, employees, and general 
partners and such directors, officers, employees, 
and general partners may participate in such 
profit-sharing plan, if— 

(A)(i) in the case of a profit-sharing plan for 
officers and employees of the business develop-
ment company (including any officer or em-
ployee who is also a director of such com-
pany), such profit-sharing plan is approved by 
the required majority (as defined in subsection 
(o) of this section) of the directors of or gen-
eral partners in such company on the basis 
that such plan is reasonable and fair to the 
shareholders or partners of such company, 
does not involve overreaching of such com-
pany or its shareholders or partners on the 
part of any person concerned, and is consistent 
with the interests of the shareholders or part-
ners of such company; or 

(ii) in the case of a profit-sharing plan which 
includes one or more directors of the business 
development company who are not also offi-
cers or employees of such company, or one or 
more general partners in such company, such 
profit-sharing plan is approved by order of the 
Commission, upon application, on the basis 
that such plan is reasonable and fair to the 
shareholders or partners of such company, 
does not involve overreaching of such com-
pany or its shareholders or partners on the 
part of any person concerned, and is consistent 
with the interests of the shareholders or part-
ners of such company; and 

(B) the aggregate amount of benefits which 
would be paid or accrued under such plan shall 
not exceed 20 per centum of the business devel-
opment company’s net income after taxes in 
any fiscal year. 

(2) This subsection may not be used where the 
business development company has outstanding 
any stock option, warrant, or right issued as 
part of an executive compensation plan, includ-
ing a plan pursuant to section 80a–60(a)(3)(B) of 
this title, or has an investment adviser reg-
istered or required to be registered under sub-
chapter II of this chapter. 

(o) Required majority for approval of proposed 
transactions 

The term ‘‘required majority’’, when used with 
respect to the approval of a proposed trans-
action, plan, or arrangement, means both a ma-
jority of a business development company’s di-
rectors or general partners who have no finan-
cial interest in such transaction, plan, or ar-
rangement and a majority of such directors or 
general partners who are not interested persons 
of such company. 

(Aug. 22, 1940, ch. 686, title I, § 57, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2280; 
amended Pub. L. 100–181, title VI, § 627, Dec. 4, 
1987, 101 Stat. 1263.) 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsecs. 
(c)(2) and (f)(2), is act May 27, 1933, ch. 38, title I, 48 
Stat. 74, as amended, which is classified generally to 
subchapter I (§ 77a et seq.) of chapter 2A of this title. 
For complete classification of this Act to the Code, see 
section 77a of this title and Tables. 

The Securities Exchange Act of 1934, referred to in 
subsecs. (c)(2) and (f)(2), is act June 6, 1934, ch. 404, 48 
Stat. 881, as amended, which is classified principally to 
chapter 2B (§ 78a et seq.) of this title. For complete 
classification of this Act to the Code, see section 78a of 
this title and Tables. 

AMENDMENTS 

1987—Subsec. (i). Pub. L. 100–181 substituted ‘‘sub-
sections (a) and (d) of section 80a–17 of this title’’ for 
‘‘sections 80a–17(a) and (d) of this title’’ in two places. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 
80a–53, 80a–54, 80a–60, 80a–61, 80a–62, 80b–2, 80b–5 of this 
title. 

§ 80a–57. Changes in investment policy 

No business development company shall, un-
less authorized by the vote of a majority of its 
outstanding voting securities or partnership in-
terests, change the nature of its business so as 
to cease to be, or to withdraw its election as, a 
business development company. 

(Aug. 22, 1940, ch. 686, title I, § 58, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2285.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 
80a–53, 80a–60, 80b–2 of this title. 

§ 80a–58. Incorporation of subchapter provisions 

Notwithstanding the exemption set forth in 
section 80–6(f) of this title, sections 80a–1, 80a–2, 
80a–3, 80a–4, 80a–5, 80a–6, 80a–9, 80a–10(f), 
80a–15(a), (c), and (f), 80a–16(b), 80a–17(f) through 
(j), 80a–19(a), 80a–20(b), 80a–31(a) and (c), 80a–32 
through 80a–46, and 80a–48 through 80a–52 of this 
title shall apply to a business development com-
pany to the same extent as if it were a reg-
istered closed-end investment company. 

(Aug. 22, 1940, ch. 686, title I, § 59, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2285.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 
80a–53, 80a–60, 80b–2 of this title. 

§ 80a–59. Functions and activities of business de-
velopment companies 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–12 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that the Commission shall not prescribe any 
rule, regulation, or order pursuant to section 
80a–12(a)(1) of this title governing the circum-
stances in which a business development com-
pany may borrow from a bank in order to pur-
chase any security. 

(Aug. 22, 1940, ch. 686, title I, § 60, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2285.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–60, 80b–2 of this title. 
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1 See References in Text note below. 

§ 80a–60. Capital structure 

(a) Exceptions for business development com-
pany 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–18 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
as follows: 

(1) The asset coverage requirements of sec-
tion 80a–18(a)(1)(A) and (B) of this title appli-
cable to business development companies shall 
be 200 per centum. 

(2) Notwithstanding section 80a–18(c) of this 
title, a business development company may 
issue more than one class of senior security 
representing indebtedness. 

(3) Notwithstanding section 80a–18(d) of this 
title— 

(A) a business development company may 
issue warrants, options, or rights to sub-
scribe or convert to voting securities of such 
company, accompanied by securities, if— 

(i) such warrants, options, or rights ex-
pire by their terms within ten years; 

(ii) such warrants, options, or rights are 
not separately transferable unless no class 
of such warrants, options, or rights and 
the securities accompanying them has 
been publicly distributed; 

(iii) the exercise or conversion price is 
not less than the current market value at 
the date of issuance, or if no such market 
value exists, the current net asset value of 
such voting securities; and 

(iv) the proposal to issue such securities 
is authorized by the shareholders or part-
ners of such business development com-
pany, and such issuance is approved by the 
required majority (as defined in section 
80a–56(o) of this title) of the directors of or 
general partners in such company on the 
basis that such issuance is in the best in-
terests of such company and its sharehold-
ers or partners; 

(B) a business development company may 
issue, to its directors, officers, employees, 
and general partners, warrants, options, and 
rights to purchase voting securities of such 
company pursuant to an executive com-
pensation plan, if— 

(i)(I) in the case of warrants, options, or 
rights issued to any officer or employee of 
such business development company (in-
cluding any officer or employee who is also 
a director of such company), such securi-
ties satisfy the conditions in clauses (i), 
(iii), and (iv) of subparagraph (A); or (II) in 
the case of warrants, options, or rights is-
sued to any director of such business de-
velopment company who is not also an of-
ficer or employee of such company, or to 
any general partner in such company, the 
proposal to issue such securities satisfies 
the conditions in clauses (i) and (iii) of 
subparagraph (A), is authorized by the 
shareholders or partners of such company, 
and is approved by order of the Commis-
sion, upon application, on the basis that 
the terms of the proposal are fair and rea-

sonable and do not involve overreaching of 
such company or its shareholders or part-
ners; 

(ii) such securities are not transferable 
except for disposition by gift, will, or in-
testacy; 

(iii) no investment adviser of such busi-
ness development company receives any 
compensation described in paragraph (1) of 
section 80b–5 1 of this title, except to the 
extent permitted by clause (A) or (B) of 
that section; and 

(iv) such business development company 
does not have a profit-sharing plan de-
scribed in section 80a–56(n) of this title; 
and 

(C) a business development company may 
issue warrants, options, or rights to sub-
scribe to, convert to, or purchase voting se-
curities not accompanied by securities, if— 

(i) such warrants, options, or rights sat-
isfy the conditions in clauses (i) and (iii) of 
subparagraph (A); and 

(ii) the proposal to issue such warrants, 
options, or rights is authorized by the 
shareholders or partners of such business 
development company, and such issuance 
is approved by the required majority (as 
defined in section 80a–56(o) of this title) of 
the directors of or general partners in such 
company on the basis that such issuance is 
in the best interests of the company and 
its shareholders or partners. 

Notwithstanding this paragraph, the amount 
of voting securities that would result from the 
exercise of all outstanding warrants, options, 
and rights at the time of issuance shall not ex-
ceed 25 per centum of the outstanding voting 
securities of the business development com-
pany, except that if the amount of voting se-
curities that would result from the exercise of 
all outstanding warrants, options, and rights 
issued to such company’s directors, officers, 
employees, and general partners pursuant to 
any executive compensation plan meeting the 
requirements of subparagraph (B) of this para-
graph would exceed 15 per centum of the out-
standing voting securities of such company, 
then the total amount of voting securities 
that would result from the exercise of all out-
standing warrants, options, and rights at the 
time of issuance shall not exceed 20 per cen-
tum of the outstanding voting securities of 
such company. 

(4) For purposes of measuring the asset cov-
erage requirements of section 80a–18(a) of this 
title, a senior security created by the guaran-
tee by a business development company of in-
debtedness issued by another company shall be 
the amount of the maximum potential liabil-
ity less the fair market value of the net un-
encumbered assets (plus the indebtedness 
which has been guaranteed) available in the 
borrowing company whose debts have been 
guaranteed, except that a guarantee issued by 
a business development company of indebted-
ness issued by a company which is a wholly- 
owned subsidiary of the business development 
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company and is licensed as a small business 
investment company under the Small Business 
Investment Act of 1958 [15 U.S.C. 661 et seq.] 
shall not be deemed to be a senior security of 
such business development company for pur-
poses of section 80a–18(a) of this title if the 
amount of the indebtedness at the time of its 
issuance by the borrowing company is itself 
taken fully into account as a liability by such 
business development company, as if it were 
issued by such business development company, 
in determining whether such business develop-
ment company, at that time, satisfies the 
asset coverage requirements of section 
80a–18(a) of this title. 

(b) Compliance 

A business development company shall comply 
with the provisions of this section at the time it 
becomes subject to sections 80a–54 through 
80a–64 of this title, as if it were issuing a secu-
rity of each class which it has outstanding at 
such time. 

(Aug. 22, 1940, ch. 686, title I, § 61, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2286; 
amended Pub. L. 104–290, title V, § 506, Oct. 11, 
1996, 110 Stat. 3446.) 

REFERENCES IN TEXT 

Section 80b–5 of this title, referred to in subsec. 

(a)(3)(B)(iii), was amended generally by Pub. L. 100–181, 

title VII, § 703, Dec. 4, 1987, 101 Stat. 1263, and, as so 

amended, the subject matter of former paragraph (1) 

and clauses (A) and (B) of section 80b–5 is contained in 

subsections (a)(1) and (b)(1) and (2) of section 80b–5. 
The Small Business Investment Act of 1958, referred 

to in subsec. (a)(4), is Pub. L. 85–699, Aug. 21, 1958, 72 

Stat. 689), as amended, which is classified principally to 

chapter 14B (§ 661 et seq.) of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 661 of this title and Tables. 

AMENDMENTS 

1996—Subsec. (a)(2). Pub. L. 104–290, § 506(1), sub-

stituted a period for ‘‘if such business development 

company does not have outstanding any publicly held 

indebtedness, and all such securities of each class are— 
‘‘(A) privately held or guaranteed by the Small 

Business Administration, or banks, insurance compa-

nies, or other institutional investors; and 
‘‘(B) not intended to be publicly distributed.’’ 

Subsec. (a)(3)(A). Pub. L. 104–290, § 506(2)(A), (B), in-

serted ‘‘accompanied by securities,’’ after ‘‘of such 

company,’’ and struck out ‘‘senior securities represent-

ing indebtedness accompanied by’’ before ‘‘warrants, 

options, or rights’’. 
Subsec. (a)(3)(A)(ii). Pub. L. 104–290, § 506(2)(C), struck 

out ‘‘senior’’ before ‘‘securities’’. 
Subsec. (a)(3)(C). Pub. L. 104–290, § 506(3), added sub-

par. (C). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–56, 80a–62, 80b–2, 80b–5 of this title. 

§ 80a–61. Loans 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–21 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that nothing in that section shall be deemed to 
prohibit— 

(1) any loan to a director, officer, or em-
ployee of, or general partner in, a business de-

velopment company for the purpose of pur-
chasing securities of such company as part of 
an executive compensation plan, if such loan 
meets the requirements of section 80a–56(j) of 
this title; or 

(2) any loan to a company controlled by a 
business development company, which compa-
nies could be deemed to be under common con-
trol solely because a third person controls 
such business development company. 

(Aug. 22, 1940, ch. 686, title I, § 62, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2287.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–56, 80a–60, 80b–2 of this title. 

§ 80a–62. Distribution and repurchase of securi-
ties 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–23 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
as follows: 

(1) The prohibitions of section 80a–23(a)(2) of 
this title shall not apply to any company 
which (A) is a wholly-owned subsidiary of, or 
directly or indirectly controlled by, a business 
development company, and (B) immediately 
after the issuance of any of its securities for 
property other than cash or securities, will 
not be an investment company within the 
meaning of section 80a–3(a) of this title. 

(2) Notwithstanding the provisions of section 
80a–23(b) of this title, a business development 
company may sell any common stock of which 
it is the issuer at a price below the current net 
asset value of such stock, and may sell war-
rants, options, or rights to acquire any such 
common stock at a price below the current net 
asset value of such stock, if— 

(A) the holders of a majority of such busi-
ness development company’s outstanding 
voting securities, and the holders of a major-
ity of such company’s outstanding voting se-
curities that are not affiliated persons of 
such company, approved such company’s 
policy and practice of making such sales of 
securities at the last annual meeting of 
shareholders or partners within one year im-
mediately prior to any such sale, except that 
the shareholder approval requirements of 
this subparagraph shall not apply to the ini-
tial public offering by a business develop-
ment company of its securities; 

(B) a required majority (as defined in sec-
tion 80a–56(o) of this title) of the directors of 
or general partners in such business develop-
ment company have determined that any 
such sale would be in the best interests of 
such company and its shareholders or part-
ners; and 

(C) a required majority (as defined in sec-
tion 80a–56(o) of this title) of the directors of 
or general partners in such business develop-
ment company, in consultation with the un-
derwriter or underwriters of the offering if it 
is to be underwritten, have determined in 
good faith, and as of a time immediately 
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prior to the first solicitation by or on behalf 
of such company of firm commitments to 
purchase such securities or immediately 
prior to the issuance of such securities, that 
the price at which such securities are to be 
sold is not less than a price which closely ap-
proximates the market value of those securi-
ties, less any distributing commission or dis-
count. 

(3) A business development company may 
sell any common stock of which it is the is-
suer at a price below the current net asset 
value of such stock upon the exercise of any 
warrant, option, or right issued in accordance 
with section 80a–60(a)(3) of this title. 

(Aug. 22, 1940, ch. 686, title I, § 63, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2288.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–60, 80b–2 of this title. 

§ 80a–63. Accounts and records 

(a) Exception for business development company 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–30 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that the reference to the financial statements 
required to be filed pursuant to section 80a–29 of 
this title shall be construed to refer to the fi-
nancial statements required to be filed by such 
business development company pursuant to sec-
tion 78m of this title. 

(b) Risk factors statement; availability 

(1) In addition to the requirements of sub-
section (a) of this section, a business develop-
ment company shall file with the Commission 
and supply annually to its shareholders a writ-
ten statement, in such form and manner as the 
Commission may, by rule, prescribe, describing 
the risk factors involved in an investment in the 
securities of a business development company 
due to the nature of such company’s investment 
portfolio and capital structure, and shall supply 
copies of such statement to any registered 
broker or dealer upon request. 

(2) If the Commission finds it is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter, the Commission may 
also require, by rule, any person who, acting as 
principal or agent, sells a security of a business 
development company to inform the purchaser 
of such securities, at or before the time of sale, 
of the existence of the risk statement prepared 
by such business development company pursu-
ant to this subsection, and make such risk 
statement available on request. The Commis-
sion, in making such rules and regulations, shall 
consider, among other matters, whether any 
such rule or regulation would impose any unrea-
sonable burdens on such brokers or dealers or 
unreasonably impair the maintenance of fair 
and orderly markets. 

(Aug. 22, 1940, ch. 686, title I, § 64, as added Pub. 
L. 96–477, title I § 105, Oct. 21, 1980, 94 Stat. 2289; 

amended Pub. L. 104–290, title V, § 507, Oct. 11, 
1996, 110 Stat. 3446.) 

AMENDMENTS 

1996—Subsec. (b)(1). Pub. L. 104–290 inserted ‘‘and cap-

ital structure’’ after ‘‘portfolio’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–60, 80b–2 of this title. 

§ 80a–64. Preventing compliance with sub-
chapter; liability of controlling persons 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–47 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that the provisions of section 80a–47(a) of this 
title shall not be construed to require any com-
pany which is not an investment company with-
in the meaning of section 80a–3(a) of this title to 
comply with the provisions of this subchapter 
which are applicable to a business development 
company solely because such company is a whol-
ly-owned subsidiary of, or directly or indirectly 
controlled by, a business development company. 

(Aug. 22, 1940, ch. 686, title I, § 65, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2289.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80a–2, 80a–6, 

80a–53, 80a–60, 80b–2 of this title. 

SUBCHAPTER II—INVESTMENT ADVISERS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 78c, 78o, 78s, 

78u–2, 80a–9, 80a–10, 80a–12, 80a–37, 80a–49, 80a–56, 6805 of 

this title; title 7 sections 1a, 6, 12a; title 12 sections 

1843, 1844; title 29 section 1002. 

§ 80b–1. Findings 

Upon the basis of facts disclosed by the record 
and report of the Securities and Exchange Com-
mission made pursuant to section 79z–4 of this 
title, and facts otherwise disclosed and ascer-
tained, it is found that investment advisers are 
of national concern, in that, among other 
things— 

(1) their advice, counsel, publications, writ-
ings, analyses, and reports are furnished and 
distributed, and their contracts, subscription 
agreements, and other arrangements with cli-
ents are negotiated and performed, by the use 
of the mails and means and instrumentalities 
of interstate commerce; 

(2) their advice, counsel, publications, writ-
ings, analyses, and reports customarily relate 
to the purchase and sale of securities traded 
on national securities exchanges and in inter-
state over-the-counter markets, securities is-
sued by companies engaged in business in 
interstate commerce, and securities issued by 
national banks and member banks of the Fed-
eral Reserve System; and 

(3) the foregoing transactions occur in such 
volume as substantially to affect interstate 
commerce, national securities exchanges, and 
other securities markets, the national bank-
ing system and the national economy. 
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(Aug. 22, 1940, ch. 686, title II, § 201, 54 Stat. 847.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80b–2. Definitions 

(a) In general 

When used in this subchapter, unless the con-
text otherwise requires, the following defini-
tions shall apply: 

(1) ‘‘Assignment’’ includes any direct or in-
direct transfer or hypothecation of an invest-
ment advisory contract by the assignor or of a 
controlling block of the assignor’s outstanding 
voting securities by a security holder of the 
assignor; but if the investment adviser is a 
partnership, no assignment of an investment 
advisory contract shall be deemed to result 
from the death or withdrawal of a minority of 
the members of the investment adviser having 
only a minority interest in the business of the 
investment adviser, or from the admission to 
the investment adviser of one or more mem-
bers who, after such admission, shall be only a 
minority of the members and shall have only 
a minority interest in the business. 

(2) ‘‘Bank’’ means (A) a banking institution 
organized under the laws of the United States, 
(B) a member bank of the Federal Reserve 
System, (C) any other banking institution or 
trust company, whether incorporated or not, 
doing business under the laws of any State or 
of the United States, a substantial portion of 
the business of which consists of receiving de-
posits or exercising fiduciary powers similar 
to those permitted to national banks under 
the authority of the Comptroller of the Cur-
rency, and which is supervised and examined 
by State or Federal authority having super-
vision over banks, and which is not operated 
for the purpose of evading the provisions of 
this subchapter, and (D) a receiver, conserva-
tor, or other liquidating agent of any institu-
tion or firm included in clauses (A), (B), or (C) 
of this paragraph. 

(3) The term ‘‘broker’’ has the same meaning 
as given in section 3 of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c]. 

(4) ‘‘Commission’’ means the Securities and 
Exchange Commission. 

(5) ‘‘Company’’ means a corporation, a part-
nership, an association, a joint-stock com-
pany, a trust, or any organized group of per-
sons, whether incorporated or not; or any re-
ceiver, trustee in a case under title 11, or simi-
lar official, or any liquidating agent for any of 
the foregoing, in his capacity as such. 

(6) ‘‘Convicted’’ includes a verdict, judg-
ment, or plea of guilty, or a finding of guilt on 
a plea of nolo contendere, if such verdict, judg-
ment, plea, or finding has not been reversed, 
set aside, or withdrawn, whether or not sen-
tence has been imposed. 

(7) The term ‘‘dealer’’ has the same meaning 
as given in section 3 of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c], but does not 
include an insurance company or investment 
company. 

(8) ‘‘Director’’ means any director of a cor-
poration or any person performing similar 
functions with respect to any organization, 
whether incorporated or unincorporated. 

(9) ‘‘Exchange’’ means any organization, as-
sociation, or group of persons, whether incor-
porated or unincorporated, which constitutes, 
maintains, or provides a market place or fa-
cilities for bringing together purchasers and 
sellers of securities or for otherwise perform-
ing with respect to securities the functions 
commonly performed by a stock exchange as 
that term is generally understood, and in-
cludes the market place and the market facili-
ties maintained by such exchange. 

(10) ‘‘Interstate commerce’’ means trade, 
commerce, transportation, or communication 
among the several States, or between any for-
eign country and any State, or between any 
State and any place or ship outside thereof. 

(11) ‘‘Investment adviser’’ means any person 
who, for compensation, engages in the busi-
ness of advising others, either directly or 
through publications or writings, as to the 
value of securities or as to the advisability of 
investing in, purchasing, or selling securities, 
or who, for compensation and as part of a reg-
ular business, issues or promulgates analyses 
or reports concerning securities; but does not 
include (A) a bank, or any bank holding com-
pany as defined in the Bank Holding Company 
Act of 1956 [12 U.S.C. 1841 et seq.] which is not 
an investment company, except that the term 
‘‘investment adviser’’ includes any bank or 
bank holding company to the extent that such 
bank or bank holding company serves or acts 
as an investment adviser to a registered in-
vestment company, but if, in the case of a 
bank, such services or actions are performed 
through a separately identifiable department 
or division, the department or division, and 
not the bank itself, shall be deemed to be the 
investment adviser; (B) any lawyer, account-
ant, engineer, or teacher whose performance of 
such services is solely incidental to the prac-
tice of his profession; (C) any broker or dealer 
whose performance of such services is solely 
incidental to the conduct of his business as a 
broker or dealer and who receives no special 
compensation therefor; (D) the publisher of 
any bona fide newspaper, news magazine or 
business or financial publication of general 
and regular circulation; (E) any person whose 
advice, analyses or reports relate to no securi-
ties other than securities which are direct ob-
ligations of or obligations guaranteed as to 
principal or interest by the United States, or 
securities issued or guaranteed by corpora-
tions in which the United States has a direct 
or indirect interest which shall have been des-
ignated by the Secretary of the Treasury, pur-
suant to section 3(a)(12) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c(a)(12)], as ex-
empted securities for the purposes of that Act 
[15 U.S.C. 78a et seq.]; or (F) such other per-
sons not within the intent of this paragraph, 
as the Commission may designate by rules and 
regulations or order. 

(12) ‘‘Investment company’’, affiliated per-
son, and ‘‘insurance company’’ have the same 
meanings as in the Investment Company Act 
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of 1940 [15 U.S.C. 80a–1 et seq.]. ‘‘Control’’ 
means the power to exercise a controlling in-
fluence over the management or policies of a 
company, unless such power is solely the re-
sult of an official position with such company. 

(13) ‘‘Investment supervisory services’’ 
means the giving of continuous advice as to 
the investment of funds on the basis of the in-
dividual needs of each client. 

(14) ‘‘Means or instrumentality of interstate 
commerce’’ includes any facility of a national 
securities exchange. 

(15) ‘‘National securities exchange’’ means 
an exchange registered under section 6 of the 
Securities Exchange Act of 1934 [15 U.S.C. 78f]. 

(16) ‘‘Person’’ means a natural person or a 
company. 

(17) The term ‘‘person associated with an in-
vestment adviser’’ means any partner, officer, 
or director of such investment adviser (or any 
person performing similar functions), or any 
person directly or indirectly controlling or 
controlled by such investment adviser, includ-
ing any employee of such investment adviser, 
except that for the purposes of section 80b–3 of 
this title (other than subsection (f) thereof), 
persons associated with an investment adviser 
whose functions are clerical or ministerial 
shall not be included in the meaning of such 
term. The Commission may by rules and regu-
lations classify, for the purposes of any por-
tion of portions of this subchapter, persons, in-
cluding employees controlled by an invest-
ment adviser. 

(18) ‘‘Security’’ means any note, stock, 
treasury stock, security future, bond, deben-
ture, evidence of indebtedness, certificate of 
interest or participation in any profit-sharing 
agreement, collateral-trust certificate, pre-
organization certificate or subscription, trans-
ferable share, investment contract, voting- 
trust certificate, certificate of deposit for a se-
curity, fractional undivided interest in oil, 
gas, or other mineral rights, any put, call, 
straddle, option, or privilege on any security 
(including a certificate of deposit) or on any 
group or index of securities (including any in-
terest therein or based on the value thereof), 
or any put, call, straddle, option, or privilege 
entered into on a national securities exchange 
relating to foreign currency, or, in general, 
any interest or instrument commonly known 
as a ‘‘security’’, or any certificate of interest 
or participation in, temporary or interim cer-
tificate for, receipt for, guaranty of, or war-
rant or right to subscribe to or purchase any 
of the foregoing. 

(19) ‘‘State’’ means any State of the United 
States, the District of Columbia, Puerto Rico, 
the Virgin Islands, or any other possession of 
the United States. 

(20) ‘‘Underwriter’’ means any person who 
has purchased from an issuer with a view to, 
or sells for an issuer in connection with, the 
distribution of any security, or participates or 
has a direct or indirect participation in any 
such undertaking, or participates or has a par-
ticipation in the direct or indirect underwrit-
ing of any such undertaking; but such term 
shall not include a person whose interest is 
limited to a commission from an underwriter 

or dealer not in excess of the usual and cus-
tomary distributor’s or seller’s commission. 
As used in this paragraph the term ‘‘issuer’’ 
shall include in addition to an issuer, any per-
son directly or indirectly controlling or con-
trolled by the issuer, or any person under di-
rect or indirect common control with the is-
suer. 

(21) ‘‘Securities Act of 1933’’ [15 U.S.C. 77a et 
seq.], ‘‘Securities Exchange Act of 1934’’ [15 
U.S.C. 78a et seq.], ‘‘Public Utility Holding 
Company Act of 1935’’ [15 U.S.C. 79 et seq.], and 
‘‘Trust Indenture Act of 1939’’ [15 U.S.C. 77aaa 
et seq.], mean those Acts, respectively, as 
heretofore or hereafter amended. 

(22) ‘‘Business development company’’ means 
any company which is a business development 
company as defined in section 80a–2(a)(48) of 
this title and which complies with section 
80a–54 of this title, except that— 

(A) the 70 per centum of the value of the 
total assets condition referred to in sections 
80a–2(a)(48) and 80a–54 of this title shall be 60 
per centum for purposes of determining com-
pliance therewith; 

(B) such company need not be a closed-end 
company and need not elect to be subject to 
the provisions of sections 80a–54 through 
80a–64 of this title; and 

(C) the securities which may be purchased 
pursuant to section 80a–54(a) of this title 
may be purchased from any person. 

For purposes of this paragraph, all terms in 
sections 80a–2(a)(48) and 80a–54 of this title 
shall have the same meaning set forth in sub-
chapter I of this chapter as if such company 
were a registered closed-end investment com-
pany, except that the value of the assets of a 
business development company which is not 
subject to the provisions of sections 80a–54 
through 80a–64 of this title shall be determined 
as of the date of the most recent financial 
statements which it furnished to all holders of 
its securities, and shall be determined no less 
frequently than annually. 

(23) ‘‘Foreign securities authority’’ means 
any foreign government, or any governmental 
body or regulatory organization empowered by 
a foreign government to administer or enforce 
its laws as they relate to securities matters. 

(24) ‘‘Foreign financial regulatory author-
ity’’ means any (A) foreign securities author-
ity, (B) other governmental body or foreign 
equivalent of a self-regulatory organization 
empowered by a foreign government to admin-
ister or enforce its laws relating to the regula-
tion of fiduciaries, trusts, commercial lending, 
insurance, trading in contracts of sale of a 
commodity for future delivery, or other in-
struments traded on or subject to the rules of 
a contract market, board of trade or foreign 
equivalent, or other financial activities, or (C) 
membership organization a function of which 
is to regulate the participation of its members 
in activities listed above. 

(25) ‘‘Supervised person’’ means any partner, 
officer, director (or other person occupying a 
similar status or performing similar func-
tions), or employee of an investment adviser, 
or other person who provides investment ad-
vice on behalf of the investment adviser and is 
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subject to the supervision and control of the 
investment adviser. 

(26) The term ‘‘separately identifiable de-
partment or division’’ of a bank means a 
unit— 

(A) that is under the direct supervision of 
an officer or officers designated by the board 
of directors of the bank as responsible for 
the day-to-day conduct of the bank’s invest-
ment adviser activities for one or more in-
vestment companies, including the super-
vision of all bank employees engaged in the 
performance of such activities; and 

(B) for which all of the records relating to 
its investment adviser activities are sepa-
rately maintained in or extractable from 
such unit’s own facilities or the facilities of 
the bank, and such records are so main-
tained or otherwise accessible as to permit 
independent examination and enforcement 
by the Commission of this subchapter or the 
Investment Company Act of 1940 [15 U.S.C. 
80a–1 et seq.] and rules and regulations pro-
mulgated under this subchapter or the In-
vestment Company Act of 1940. 

(27) The terms ‘‘security future’’ and ‘‘nar-
row-based security index’’ have the same 
meanings as provided in section 3(a)(55) of the 
Securities Exchange Act of 1934 [15 U.S.C. 
78c(a)(55)]. 

(b) Applicability to Federal or State government, 
agency, or instrumentality, or to officers, 
agents, or employees thereof 

No provision in this subchapter shall apply to, 
or be deemed to include, the United States, a 
State, or any political subdivision of a State, or 
any agency, authority, or instrumentality of 
any one or more of the foregoing, or any cor-
poration which is wholly owned directly or indi-
rectly by any one or more of the foregoing, or 
any officer, agent, or employee of any of the 
foregoing acting as such in the course of his offi-
cial duty, unless such provision makes specific 
reference thereto. 

(c) Consideration of promotion of efficiency, 
competition, and capital formation 

Whenever pursuant to this subchapter the 
Commission is engaged in rulemaking and is re-
quired to consider or determine whether an ac-
tion is necessary or appropriate in the public in-
terest, the Commission shall also consider, in 
addition to the protection of investors, whether 
the action will promote efficiency, competition, 
and capital formation. 

(Aug. 22, 1940, ch. 686, title II, § 202, 54 Stat. 847; 
Pub. L. 86–70, § 12(c), June 25, 1959, 73 Stat. 143; 
Pub. L. 86–624, § 7(d), July 12, 1960, 74 Stat. 412; 
Pub. L. 86–750, § 1, Sept. 13, 1960, 74 Stat. 885; 
Pub. L. 89–485, § 13(j), July 1, 1966, 80 Stat. 243; 
Pub. L. 91–547, § 23, Dec. 14, 1970, 84 Stat. 1430; 
Pub. L. 95–598, title III, § 311, Nov. 6, 1978, 92 Stat. 
2676; Pub. L. 96–477, title II, § 201, Oct. 21, 1980, 94 
Stat. 2289; Pub. L. 97–303, § 6, Oct. 13, 1982, 96 
Stat. 1410; Pub. L. 100–181, title VII, § 701, Dec. 4, 
1987, 101 Stat. 1263; Pub. L. 101–550, title II, 
§ 206(b), Nov. 15, 1990, 104 Stat. 2720; Pub. L. 
104–290, title III, § 303(c), Oct. 11, 1996, 110 Stat. 
3438; Pub. L. 106–102, title II, §§ 217–219, 224, Nov. 
12, 1999, 113 Stat. 1399, 1400, 1402; Pub. L. 106–554, 

§ 1(a)(5) [title II, § 209(a)(2), (4)], Dec. 21, 2000, 114 
Stat. 2763, 2763A–435, 2763A–436.) 

REFERENCES IN TEXT 

The Bank Holding Company Act of 1956, referred to in 

subsec. (a)(11)(A), is act May 9, 1956, ch. 240, 70 Stat. 133, 

as amended, which is classified principally to chapter 

17 (§ 1841 et seq.) of Title 12, Banks and Banking. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 1841 of Title 12 

and Tables. 

The Investment Company Act of 1940, referred to in 

subsec. (a)(12), (26)(B), is title I of act Aug. 22, 1940, ch. 

686, 54 Stat. 789, as amended, which is classified gener-

ally to subchapter I (§ 80a–1 et seq.) of this chapter. For 

complete classification of this Act to the Code, see sec-

tion 80a–51 of this title and Tables. 

The Securities Act of 1933, referred to in subsec. 

(a)(21), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (a)(21), is act June 6, 1934, ch. 404, 48 Stat. 881, 

as amended, which is classified generally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

The Public Utility Holding Company Act of 1935, re-

ferred to in subsec. (a)(21), is act Aug. 26, 1935, ch. 687, 

title I, 49 Stat. 838, as amended, which is classified gen-

erally to chapter 2C (§ 79 et seq.) of this title. For com-

plete classification of this Act to the Code, see section 

79 of this title and Tables. 

The Trust Indenture Act of 1939, referred to in subsec. 

(a)(21), is title III of act May 27, 1933, ch. 38, as added 

Aug. 3, 1939, ch. 411, 53 Stat. 1149, and amended, which 

is classified generally to subchapter III (§ 77aaa et seq.) 

of chapter 2A of this title. For complete classification 

of this Act to the Code, see section 77aaa of this title 

and Tables. 

This subchapter, referred to in subsec. (a)(26)(B), was 

in the original ‘‘this Act’’ and was translated as read-

ing ‘‘this title’’, meaning title II of act Aug. 22, 1940, ch. 

686, known as the Investment Advisers Act of 1940, to 

reflect the probable intent of Congress. 

AMENDMENTS 

2000—Subsec. (a)(18). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 209(a)(2)], inserted ‘‘security future,’’ after ‘‘treasury 

stock,’’. 

Subsec. (a)(27). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 209(a)(4)], added par. (27). 

1999—Subsec. (a)(3). Pub. L. 106–102, § 218, amended 

par. (3) generally. Prior to amendment, par. (3) read as 

follows: ‘‘ ‘Broker’ means any person engaged in the 

business of effecting transactions in securities for the 

account of others, but does not include a bank.’’ 

Subsec. (a)(7). Pub. L. 106–102, § 219, amended par. (7) 

generally. Prior to amendment, par. (7) read as follows: 

‘‘ ‘Dealer’ means any person regularly engaged in the 

business of buying and selling securities for his own ac-

count, through a broker or otherwise, but does not in-

clude a bank, insurance company, or investment com-

pany, or any person insofar as he is engaged in invest-

ing, reinvesting or trading in securities, or in owning 

or holding securities, for his own account, either indi-

vidually or in some fiduciary capacity, but not as a 

part of a regular business.’’ 

Subsec. (a)(11)(A). Pub. L. 106–102, § 217(a), substituted 

‘‘investment company, except that the term ‘invest-

ment adviser’ includes any bank or bank holding com-

pany to the extent that such bank or bank holding 

company serves or acts as an investment adviser to a 

registered investment company, but if, in the case of a 

bank, such services or actions are performed through a 

separately identifiable department or division, the de-

partment or division, and not the bank itself, shall be 
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deemed to be the investment adviser’’ for ‘‘investment 

company’’. 
Subsec. (a)(26). Pub. L. 106–102, § 217(b), added par. (26). 
Subsec. (c). Pub. L. 106–102, § 224, added subsec. (c). 
1996—Subsec. (a). Pub. L. 104–290, § 303(c)(1), sub-

stituted ‘‘requires, the following definitions shall 

apply:’’ for ‘‘requires—’’ in introductory provisions. 
Subsec. (a)(25). Pub. L. 104–290, § 303(c)(2), added par. 

(25). 
1990—Subsec. (a)(23), (24). Pub. L. 101–550 added pars. 

(23) and (24). 
1987—Subsec. (a)(19). Pub. L. 100–181 struck out ref-

erence to Canal Zone. 
1982—Subsec. (a)(18). Pub. L. 97–303 inserted ‘‘any put, 

call, straddle, option, or privilege on any security (in-

cluding a certificate of deposit) or on any group or 

index of securities (including any interest therein or 

based on the value thereof), or any put, call, straddle, 

option, or privilege entered into on a national securi-

ties exchange relating to foreign currency,’’ after 

‘‘mineral rights,’’. 
1980—Subsec. (a)(22). Pub. L. 96–477 added par. (22). 
1978—Subsec. (a)(5). Pub. L. 95–598 substituted ‘‘a case 

under title 11’’ for ‘‘bankruptcy’’. 
1970—Subsec. (a)(2). Pub. L. 91–547, § 23(1), substituted 

‘‘under the authority of the Comptroller of the Cur-

rency’’ for ‘‘under section 248(k) of Title 12’’. 
Subsec. (a)(17) to (21). Pub. L. 91–547, § 23(2), added par. 

(17) and redesignated former pars. (17) to (20) as (18) to 

(21), respectively. 
1966—Subsec. (a)(11)(A). Pub. L. 89–485 substituted 

‘‘bank holding company as defined in the Bank Holding 

Company Act of 1956’’ for ‘‘holding company affiliate, 

as defined in the Banking Act of 1933’’. 
1960—Subsec. (a)(12). Pub. L. 86–750, § 1(a), substituted 

definition of ‘‘control’’ as ‘‘the power to exercise a con-

trolling influence over the management or policies of a 

company, unless such power is solely the result of an 

official position with such company’’ for its prior defi-

nition which was the same as in the Investment Com-

pany Act of 1940. 
Subsec. (a)(18). Pub. L. 86–750, § 1(b), struck out ref-

erence to Philippine Islands, which change was pre-

viously executed in the codification of this section pur-

suant to Proc. No. 2695 that granted independence to 

the Philippine Islands. 
Pub. L. 86–624 struck out reference to Hawaii. 
1959—Subsec. (a)(18). Pub. L. 86–70 struck out ref-

erence to Alaska. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 308(a) of title III of Pub. L. 104–290, as amend-

ed by Pub. L. 105–8, § 1, Mar. 31, 1997, 111 Stat. 15, pro-

vided that: ‘‘This title [enacting section 80b–3a of this 

title, amending this section, sections 80b–3 and 80b–18a 

of this title, and section 1002 of Title 29, Labor, and en-

acting provisions set out as notes under sections 

80b–3a, 80b–10, and 80b–20 of this title and section 1002 

of Title 29] and the amendments made by this title 

shall take effect 270 days after the date of enactment of 

this Act [Oct. 11, 1996].’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80b–3, 80b–3a, 

6102, 6827 of this title; title 5 section 8438; title 7 section 

2; title 10 sections 4357, 6975, 9356. 

§ 80b–3. Registration of investment advisers 

(a) Necessity of registration 

Except as provided in subsection (b) of this 
section and section 80b–3a of this title, it shall 
be unlawful for any investment adviser, unless 
registered under this section, to make use of the 
mails or any means or instrumentality of inter-
state commerce in connection with his or its 
business as an investment adviser. 

(b) Investment advisers who need not be reg-
istered 

The provisions of subsection (a) of this section 
shall not apply to— 

(1) any investment adviser all of whose cli-
ents are residents of the State within which 
such investment adviser maintains his or its 
principal office and place of business, and who 
does not furnish advice or issue analyses or re-
ports with respect to securities listed or ad-
mitted to unlisted trading privileges on any 
national securities exchange; 

(2) any investment adviser whose only cli-
ents are insurance companies; 

(3) any investment adviser who during the 
course of the preceding twelve months has had 
fewer than fifteen clients and who neither 
holds himself out generally to the public as an 
investment adviser nor acts as an investment 
adviser to any investment company registered 
under subchapter I of this chapter, or a com-
pany which has elected to be a business devel-
opment company pursuant to section 80a–53 of 
this title and has not withdrawn its election. 
For purposes of determining the number of cli-
ents of an investment adviser under this para-
graph, no shareholder, partner, or beneficial 
owner of a business development company, as 
defined in this subchapter, shall be deemed to 
be a client of such investment adviser unless 
such person is a client of such investment ad-
viser separate and apart from his status as a 
shareholder, partner, or beneficial owner; 

(4) any investment adviser that is a chari-
table organization, as defined in section 
3(c)(10)(D) of the Investment Company Act of 
1940 [15 U.S.C. 80a–3(c)(10)(D)], or is a trustee, 
director, officer, employee, or volunteer of 
such a charitable organization acting within 
the scope of such person’s employment or du-
ties with such organization, whose advice, 
analyses, or reports are provided only to one 
or more of the following: 

(A) any such charitable organization; 
(B) a fund that is excluded from the defini-

tion of an investment company under sec-
tion 3(c)(10)(B) of the Investment Company 
Act of 1940 [15 U.S.C. 80a–3(c)(10)(B)]; or 

(C) a trust or other donative instrument 
described in section 3(c)(10)(B) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(10)(B)], or the trustees, administra-
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tors, settlors (or potential settlors), or bene-
ficiaries of any such trust or other instru-
ment; 

(5) any plan described in section 414(e) of 
title 26, any person or entity eligible to estab-
lish and maintain such a plan under title 26, or 
any trustee, director, officer, or employee of 
or volunteer for any such plan or person, if 
such person or entity, acting in such capacity, 
provides investment advice exclusively to, or 
with respect to, any plan, person, or entity or 
any company, account, or fund that is ex-
cluded from the definition of an investment 
company under section 3(c)(14) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(14)]; or 

(6) any investment adviser that is registered 
with the Commodity Futures Trading Com-
mission as a commodity trading advisor whose 
business does not consist primarily of acting 
as an investment adviser, as defined in section 
80b–2(a)(11) of this title, and that does not act 
as an investment adviser to— 

(A) an investment company registered 
under subchapter I of this chapter; or 

(B) a company which has elected to be a 
business development company pursuant to 
section 80a–53 of this title and has not with-
drawn its election. 

(c) Procedure for registration; filing of applica-
tion; effective date of registration; amend-
ment of registration 

(1) An investment adviser, or any person who 
presently contemplates becoming an investment 
adviser, may be registered by filing with the 
Commission an application for registration in 
such form and containing such of the following 
information and documents as the Commission, 
by rule, may prescribe as necessary or appro-
priate in the public interest or for the protec-
tion of investors: 

(A) the name and form of organization under 
which the investment adviser engages or in-
tends to engage in business; the name of the 
State or other sovereign power under which 
such investment adviser is organized; the loca-
tion of his or its principal business office and 
branch offices, if any; the names and addresses 
of his or its partners, officers, directors, and 
persons performing similar functions or, if 
such an investment adviser be an individual, 
of such individual; and the number of his or its 
employees; 

(B) the education, the business affiliations 
for the past ten years, and the present busi-
ness affiliations of such investment adviser 
and of his or its partners, officers, directors, 
and persons performing similar functions and 
of any controlling person thereof; 

(C) the nature of the business of such invest-
ment adviser, including the manner of giving 
advice and rendering analyses or reports; 

(D) a balance sheet certified by an independ-
ent public accountant and other financial 
statements (which shall, as the Commission 
specifies, be certified); 

(E) the nature and scope of the authority of 
such investment adviser with respect to cli-
ents’ funds and accounts; 

(F) the basis or bases upon which such in-
vestment adviser is compensated; 

(G) whether such investment adviser, or any 
person associated with such investment ad-
viser, is subject to any disqualification which 
would be a basis for denial, suspension, or rev-
ocation of registration of such investment ad-
viser under the provisions of subsection (e) of 
this section; and 

(H) a statement as to whether the principal 
business of such investment adviser consists 
or is to consist of acting as investment adviser 
and a statement as to whether a substantial 
part of the business of such investment ad-
viser, consists or is to consist of rendering in-
vestment supervisory services. 

(2) Within forty-five days of the date of the fil-
ing of such application (or within such longer 
period as to which the applicant consents) the 
Commission shall— 

(A) by order grant such registration; or 
(B) institute proceedings to determine 

whether registration should be denied. Such 
proceedings shall include notice of the grounds 
for denial under consideration and oppor-
tunity for hearing and shall be concluded 
within one hundred twenty days of the date of 
the filing of the application for registration. 
At the conclusion of such proceedings the 
Commission, by order, shall grant or deny 
such registration. The Commission may ex-
tend the time for conclusion of such proceed-
ings for up to ninety days if it finds good cause 
for such extension and publishes its reasons 
for so finding or for such longer period as to 
which the applicant consents. 

The Commission shall grant such registration if 
the Commission finds that the requirements of 
this section are satisfied and that the applicant 
is not prohibited from registering as an invest-
ment adviser under section 80b–3a of this title. 
The Commission shall deny such registration if 
it does not make such a finding or if it finds 
that if the applicant were so registered, its reg-
istration would be subject to suspension or rev-
ocation under subsection (e) of this section. 

(d) Other acts prohibited by subchapter 

Any provision of this subchapter (other than 
subsection (a) of this section) which prohibits 
any act, practice, or course of business if the 
mails or any means or instrumentality of inter-
state commerce are used in connection there-
with shall also prohibit any such act, practice, 
or course of business by any investment adviser 
registered pursuant to this section or any person 
acting on behalf of such an investment adviser, 
irrespective of any use of the mails or any 
means or instrumentality of interstate com-
merce in connection therewith. 

(e) Censure, denial, or suspension of registration; 
notice and hearing 

The Commission, by order, shall censure, place 
limitations on the activities, functions, or oper-
ations of, suspend for a period not exceeding 
twelve months, or revoke the registration of any 
investment adviser if it finds, on the record 
after notice and opportunity for hearing, that 
such censure, placing of limitations, suspension, 
or revocation is in the public interest and that 
such investment adviser, or any person associ-
ated with such investment adviser, whether 
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prior to or subsequent to becoming so associ-
ated— 

(1) has willfully made or caused to be made 
in any application for registration or report 
required to be filed with the Commission 
under this subchapter, or in any proceeding 
before the Commission with respect to reg-
istration, any statement which was at the 
time and in the light of the circumstances 
under which it was made false or misleading 
with respect to any material fact, or has omit-
ted to state in any such application or report 
any material fact which is required to be stat-
ed therein. 

(2) has been convicted within ten years pre-
ceding the filing of any application for reg-
istration or at any time thereafter of any fel-
ony or misdemeanor or of a substantially 
equivalent crime by a foreign court of com-
petent jurisdiction which the Commission 
finds— 

(A) involves the purchase or sale of any se-
curity, the taking of a false oath, the mak-
ing of a false report, bribery, perjury, bur-
glary, any substantially equivalent activity 
however denominated by the laws of the rel-
evant foreign government, or conspiracy to 
commit any such offense; 

(B) arises out of the conduct of the busi-
ness of a broker, dealer, municipal securities 
dealer, investment adviser, bank, insurance 
company, government securities broker, 
government securities dealer, fiduciary, 
transfer agent, foreign person performing a 
function substantially equivalent to any of 
the above, or entity or person required to be 
registered under the Commodity Exchange 
Act [7 U.S.C. 1 et seq.] or any substantially 
equivalent statute or regulation; 

(C) involves the larceny, theft, robbery, ex-
tortion, forgery, counterfeiting, fraudulent 
concealment, embezzlement, fraudulent con-
version, or misappropriation of funds or se-
curities or substantially equivalent activity 
however denominated by the laws of the rel-
evant foreign government; or 

(D) involves the violation of section 152, 
1341, 1342, or 1343 or chapter 25 or 47 of title 
18, or a violation of 1 substantially equiva-
lent foreign statute. 

(3) has been convicted during the 10-year pe-
riod preceding the date of filing of any appli-
cation for registration, or at any time there-
after, of— 

(A) any crime that is punishable by im-
prisonment for 1 or more years, and that is 
not described in paragraph (2); or 

(B) a substantially equivalent crime by a 
foreign court of competent jurisdiction. 

(4) is permanently or temporarily enjoined 
by order, judgment, or decree of any court of 
competent jurisdiction, including any foreign 
court of competent jurisdiction, from acting 
as an investment adviser, underwriter, broker, 
dealer, municipal securities dealer, govern-
ment securities broker, government securities 
dealer, transfer agent, foreign person perform-
ing a function substantially equivalent to any 

of the above, or entity or person required to be 
registered under the Commodity Exchange Act 
[7 U.S.C. 1 et seq.] or any substantially equiva-
lent statute or regulation, or as an affiliated 
person or employee of any investment com-
pany, bank, insurance company, foreign entity 
substantially equivalent to any of the above, 
or entity or person required to be registered 
under the Commodity Exchange Act or any 
substantially equivalent statute or regulation, 
or from engaging in or continuing any conduct 
or practice in connection with any such activ-
ity, or in connection with the purchase or sale 
of any security. 

(5) has willfully violated any provision of the 
Securities Act of 1933 [15 U.S.C. 77a et seq.], 
the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq.], the Investment Company Act of 
1940 [15 U.S.C. 80a–1 et seq.], this subchapter, 
the Commodity Exchange Act [7 U.S.C. 1 et 
seq.], or the rules or regulations under any 
such statutes or any rule of the Municipal Se-
curities Rulemaking Board, or is unable to 
comply with any such provision. 

(6) has willfully aided, abetted, counseled, 
commanded, induced, or procured the viola-
tion by any other person of any provision of 
the Securities Act of 1933 [15 U.S.C. 77a et 
seq.], the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], the Investment Company 
Act of 1940 [15 U.S.C. 80a–1 et seq.], this sub-
chapter, the Commodity Exchange Act [7 
U.S.C. 1 et seq.], the rules or regulations under 
any of such statutes, or the rules of the Mu-
nicipal Securities Rulemaking Board, or has 
failed reasonably to supervise, with a view to 
preventing violations of the provisions of such 
statutes, rules and regulations, another person 
who commits such a violation, if such other 
person is subject to his supervision. For the 
purposes of this paragraph no person shall be 
deemed to have failed reasonably to supervise 
any person, if— 

(A) there have been established proce-
dures, and a system for applying such proce-
dures, which would reasonably be expected 
to prevent and detect, insofar as practicable, 
any such violation by such other person, and 

(B) such person has reasonably discharged 
the duties and obligations incumbent upon 
him by reason of such procedures and system 
without reasonable cause to believe that 
such procedures and system were not being 
complied with. 

(7) is subject to an order of the Commission 
entered pursuant to subsection (f) of this sec-
tion barring or suspending the right of such 
person to be associated with an investment ad-
viser which order is in effect with respect to 
such person. 

(8) has been found by a foreign financial reg-
ulatory authority to have— 

(A) made or caused to be made in any ap-
plication for registration or report required 
to be filed with a foreign securities author-
ity, or in any proceeding before a foreign se-
curities authority with respect to registra-
tion, any statement that was at the time 
and in light of the circumstances under 
which it was made false or misleading with 
respect to any material fact, or has omitted 
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to state in any application or report to a for-
eign securities authority any material fact 
that is required to be stated therein; 

(B) violated any foreign statute or regula-
tion regarding transactions in securities or 
contracts of sale of a commodity for future 
delivery traded on or subject to the rules of 
a contract market or any board of trade; or 

(C) aided, abetted, counseled, commanded, 
induced, or procured the violation by any 
other person of any foreign statute or regu-
lation regarding transactions in securities 
or contracts of sale of a commodity for fu-
ture delivery traded on or subject to the 
rules of a contract market or any board of 
trade, or has been found, by the foreign 
finanical 2 regulatory authority, to have 
failed reasonably to supervise, with a view 
to preventing violations of statutory provi-
sions, and rules and regulations promulgated 
thereunder, another person who commits 
such a violation, if such other person is sub-
ject to his supervision. 

(f) Bar or suspension from association with in-
vestment adviser; notice and hearing 

The Commission, by order, shall censure or 
place limitations on the activities of any person 
associated, seeking to become associated, or, at 
the time of the alleged misconduct, associated 
or seeking to become associated with an invest-
ment adviser, or suspend for a period not exceed-
ing twelve months or bar any such person from 
being associated with an investment adviser, if 
the Commission finds, on the record after notice 
and opportunity for hearing, that such censure, 
placing of limitations, suspension, or bar is in 
the public interest and that such person has 
committed or omitted any act or omission enu-
merated in paragraph (1), (5), (6), or (8) of sub-
section (e) of this section or has been convicted 
of any offense specified in paragraph (2) of sub-
section (e) of this section within ten years of the 
commencement of the proceedings under this 
subsection, or is enjoined from any action, con-
duct, or practice specified in paragraph (4) of 
subsection (e) of this section. It shall be unlaw-
ful for any person as to whom such an order sus-
pending or barring him from being associated 
with an investment adviser is in effect willfully 
to become, or to be, associated with an invest-
ment adviser without the consent of the Com-
mission, and it shall be unlawful for any invest-
ment adviser to permit such a person to become, 
or remain, a person associated with him without 
the consent of the Commission, if such invest-
ment adviser knew, or in the exercise of reason-
able care, should have known, of such order. 

(g) Registration of successor to business of in-
vestment adviser 

Any successor to the business of an invest-
ment adviser registered under this section shall 
be deemed likewise registered hereunder, if 
within thirty days from its succession to such 
business it shall file an application for registra-
tion under this section, unless and until the 
Commission, pursuant to subsection (c) or sub-
section (e) of this section, shall deny registra-
tion to or revoke or suspend the registration of 
such successor. 

(h) Withdrawal of registration 

Any person registered under this section may, 
upon such terms and conditions as the Commis-
sion finds necessary in the public interest or for 
the protection of investors, withdraw from reg-
istration by filing a written notice of with-
drawal with the Commission. If the Commission 
finds that any person registered under this sec-
tion, or who has pending an application for reg-
istration filed under this section, is no longer in 
existence, is not engaged in business as an in-
vestment adviser, or is prohibited from register-
ing as an investment adviser under section 
80b–3a of this title, the Commission shall by 
order cancel the registration of such person. 

(i) Money penalties in administrative proceed-
ings 

(1) Authority of Commission 

In any proceeding instituted pursuant to 
subsection (e) or (f) of this section against any 
person, the Commission may impose a civil 
penalty if it finds, on the record after notice 
and opportunity for hearing, that such per-
son— 

(A) has willfully violated any provision of 
the Securities Act of 1933 [15 U.S.C. 77a et 
seq.], the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], subchapter I of this chap-
ter, or this subchapter, or the rules or regu-
lations thereunder; 

(B) has willfully aided, abetted, counseled, 
commanded, induced, or procured such a vio-
lation by any other person; 

(C) has willfully made or caused to be 
made in any application for registration or 
report required to be filed with the Commis-
sion under this subchapter, or in any pro-
ceeding before the Commission with respect 
to registration, any statement which was, at 
the time and in the light of the circum-
stances under which it was made, false or 
misleading with respect to any material 
fact, or has omitted to state in any such ap-
plication or report any material fact which 
was required to be stated therein; or 

(D) has failed reasonably to supervise, 
within the meaning of subsection (e)(6) of 
this section, with a view to preventing viola-
tions of the provisions of this subchapter 
and the rules and regulations thereunder, 
another person who commits such a viola-
tion, if such other person is subject to his 
supervision; 

and that such penalty is in the public interest. 

(2) Maximum amount of penalty 

(A) First tier 

The maximum amount of penalty for each 
act or omission described in paragraph (1) 
shall be $5,000 for a natural person or $50,000 
for any other person. 

(B) Second tier 

Notwithstanding subparagraph (A), the 
maximum amount of penalty for each such 
act or omission shall be $50,000 for a natural 
person or $250,000 for any other person if the 
act or omission described in paragraph (1) 
involved fraud, deceit, manipulation, or de-
liberate or reckless disregard of a regulatory 
requirement. 
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(C) Third tier 

Notwithstanding subparagraphs (A) and 
(B), the maximum amount of penalty for 
each such act or omission shall be $100,000 
for a natural person or $500,000 for any other 
person if— 

(i) the act or omission described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of 
a regulatory requirement; and 

(ii) such act or omission directly or indi-
rectly resulted in substantial losses or cre-
ated a significant risk of substantial losses 
to other persons or resulted in substantial 
pecuniary gain to the person who commit-
ted the act or omission. 

(3) Determination of public interest 

In considering under this section whether a 
penalty is in the public interest, the Commis-
sion may consider— 

(A) whether the act or omission for which 
such penalty is assessed involved fraud, de-
ceit, manipulation, or deliberate or reckless 
disregard of a regulatory requirement; 

(B) the harm to other persons resulting ei-
ther directly or indirectly from such act or 
omission; 

(C) the extent to which any person was un-
justly enriched, taking into account any res-
titution made to persons injured by such be-
havior; 

(D) whether such person previously has 
been found by the Commission, another ap-
propriate regulatory agency, or a self-regu-
latory organization to have violated the 
Federal securities laws, State securities 
laws, or the rules of a self-regulatory organi-
zation, has been enjoined by a court of com-
petent jurisdiction from violations of such 
laws or rules, or has been convicted by a 
court of competent jurisdiction of violations 
of such laws or of any felony or mis-
demeanor described in subsection (e)(2) of 
this section; 

(E) the need to deter such person and other 
persons from committing such acts or omis-
sions; and 

(F) such other matters as justice may re-
quire. 

(4) Evidence concerning ability to pay 

In any proceeding in which the Commission 
may impose a penalty under this section, a re-
spondent may present evidence of the respond-
ent’s ability to pay such penalty. The Com-
mission may, in its discretion, consider such 
evidence in determining whether such penalty 
is in the public interest. Such evidence may 
relate to the extent of such person’s ability to 
continue in business and the collectability of 
a penalty, taking into account any other 
claims of the United States or third parties 
upon such person’s assets and the amount of 
such person’s assets. 

(j) Authority to enter order requiring accounting 
and disgorgement 

In any proceeding in which the Commission 
may impose a penalty under this section, the 
Commission may enter an order requiring ac-
counting and disgorgement, including reason-

able interest. The Commission is authorized to 
adopt rules, regulations, and orders concerning 
payments to investors, rates of interest, periods 
of accrual, and such other matters as it deems 
appropriate to implement this subsection. 

(k) Cease-and-desist proceedings 

(1) Authority of Commission 

If the Commission finds, after notice and op-
portunity for hearing, that any person is vio-
lating, has violated, or is about to violate any 
provision of this subchapter, or any rule or 
regulation thereunder, the Commission may 
publish its findings and enter an order requir-
ing such person, and any other person that is, 
was, or would be a cause of the violation, due 
to an act or omission the person knew or 
should have known would contribute to such 
violation, to cease and desist from committing 
or causing such violation and any future viola-
tion of the same provision, rule, or regulation. 
Such order may, in addition to requiring a 
person to cease and desist from committing or 
causing a violation, require such person to 
comply, or to take steps to effect compliance, 
with such provision, rule, or regulation, upon 
such terms and conditions and within such 
time as the Commission may specify in such 
order. Any such order may, as the Commission 
deems appropriate, require future compliance 
or steps to effect future compliance, either 
permanently or for such period of time as the 
Commission may specify, with such provision, 
rule, or regulation with respect to any secu-
rity, any issuer, or any other person. 

(2) Hearing 

The notice instituting proceedings pursuant 
to paragraph (1) shall fix a hearing date not 
earlier than 30 days nor later than 60 days 
after service of the notice unless an earlier or 
a later date is set by the Commission with the 
consent of any respondent so served. 

(3) Temporary order 

(A) In general 

Whenever the Commission determines that 
the alleged violation or threatened violation 
specified in the notice instituting proceed-
ings pursuant to paragraph (1), or the con-
tinuation thereof, is likely to result in sig-
nificant dissipation or conversion of assets, 
significant harm to investors, or substantial 
harm to the public interest, including, but 
not limited to, losses to the Securities In-
vestor Protection Corporation, prior to the 
completion of the proceedings, the Commis-
sion may enter a temporary order requiring 
the respondent to cease and desist from the 
violation or threatened violation and to 
take such action to prevent the violation or 
threatened violation and to prevent dissipa-
tion or conversion of assets, significant 
harm to investors, or substantial harm to 
the public interest as the Commission deems 
appropriate pending completion of such pro-
ceedings. Such an order shall be entered 
only after notice and opportunity for a hear-
ing, unless the Commission, notwithstanding 
section 80b–11(c) of this title, determines 
that notice and hearing prior to entry would 
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be impracticable or contrary to the public 
interest. A temporary order shall become ef-
fective upon service upon the respondent 
and, unless set aside, limited, or suspended 
by the Commission or a court of competent 
jurisdiction, shall remain effective and en-
forceable pending the completion of the pro-
ceedings. 

(B) Applicability 

This paragraph shall apply only to a re-
spondent that acts, or, at the time of the al-
leged misconduct acted, as a broker, dealer, 
investment adviser, investment company, 
municipal securities dealer, government se-
curities broker, government securities deal-
er, or transfer agent, or is, or was at the 
time of the alleged misconduct, an associ-
ated person of, or a person seeking to be-
come associated with, any of the foregoing. 

(4) Review of temporary orders 

(A) Commission review 

At any time after the respondent has been 
served with a temporary cease-and-desist 
order pursuant to paragraph (3), the respond-
ent may apply to the Commission to have 
the order set aside, limited, or suspended. If 
the respondent has been served with a tem-
porary cease-and-desist order entered with-
out a prior Commission hearing, the re-
spondent may, within 10 days after the date 
on which the order was served, request a 
hearing on such application and the Com-
mission shall hold a hearing and render a de-
cision on such application at the earliest 
possible time. 

(B) Judicial review 

Within— 
(i) 10 days after the date the respondent 

was served with a temporary cease-and-de-
sist order entered with a prior Commission 
hearing, or 

(ii) 10 days after the Commission renders 
a decision on an application and hearing 
under subparagraph (A), with respect to 
any temporary cease-and-desist order en-
tered without a prior Commission hearing, 

the respondent may apply to the United 
States district court for the district in 
which the respondent resides or has its prin-
cipal place of business, or for the District of 
Columbia, for an order setting aside, limit-
ing, or suspending the effectiveness or en-
forcement of the order, and the court shall 
have jurisdiction to enter such an order. A 
respondent served with a temporary cease- 
and-desist order entered without a prior 
Commission hearing may not apply to the 
court except after hearing and decision by 
the Commission on the respondent’s applica-
tion under subparagraph (A) of this para-
graph. 

(C) No automatic stay of temporary order 

The commencement of proceedings under 
subparagraph (B) of this paragraph shall not, 
unless specifically ordered by the court, op-
erate as a stay of the Commission’s order. 

(D) Exclusive review 

Section 80b–13 of this title shall not apply 
to a temporary order entered pursuant to 
this section. 

(5) Authority to enter order requiring account-
ing and disgorgement 

In any cease-and-desist proceeding under 
paragraph (1), the Commission may enter an 
order requiring accounting and disgorgement, 
including reasonable interest. The Commis-
sion is authorized to adopt rules, regulations, 
and orders concerning payments to investors, 
rates of interest, periods of accrual, and such 
other matters as it deems appropriate to im-
plement this subsection. 

(Aug. 22, 1940, ch. 686, title II, § 203, 54 Stat. 850; 
Pub. L. 86–750, §§ 2–5, Sept. 13, 1960, 74 Stat. 885, 
886; Pub. L. 91–547, § 24, Dec. 14, 1970, 84 Stat. 
1430; Pub. L. 94–29, § 29(1)–(4), June 4, 1975, 89 
Stat. 166–169; Pub. L. 96–477, title II, § 202, Oct. 21, 
1980, 94 Stat. 2290; Pub. L. 99–571, title I, § 102(m), 
Oct. 28, 1986, 100 Stat. 3220; Pub. L. 100–181, title 
VII, § 702, Dec. 4, 1987, 101 Stat. 1263; Pub. L. 
101–429, title IV, § 401, Oct. 15, 1990, 104 Stat. 946; 
Pub. L. 101–550, title II, § 205(b), (c), Nov. 15, 1990, 
104 Stat. 2719, 2720; Pub. L. 104–62, § 5, Dec. 8, 
1995, 109 Stat. 685; Pub. L. 104–290, title III, 
§§ 303(b), (d), 305, title V, § 508(d), Oct. 11, 1996, 110 
Stat. 3438, 3439, 3448; Pub. L. 105–353, title III, 
§ 301(d)(1), Nov. 3, 1998, 112 Stat. 3237; Pub. L. 
106–554, § 1(a)(5) [title II, § 209(b)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–436.) 

REFERENCES IN TEXT 

The Commodity Exchange Act, referred to in subsec. 

(e)(2)(B), (4)–(6), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, 

as amended, which is classified generally to chapter 1 

(§ 1 et seq.) of Title 7, Agriculture. For complete classi-

fication of this Act to the Code, see section 1 of Title 

7 and Tables. 

The Securities Act of 1933, referred to in subsecs. 

(e)(5), (6) and (i)(1)(A), is act May 27, 1933, ch. 38, title 

I, 48 Stat. 74, as amended, which is classified generally 

to subchapter I (§ 77a et seq.) of chapter 2A of this title. 

For complete classification of this Act to the Code, see 

section 77a of this title and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsecs. (e)(5), (6) and (i)(1)(A), is act June 6, 1934, ch. 

404, 48 Stat. 881, as amended, which is classified gener-

ally to chapter 2B (§ 78a et seq.) of this title. For com-

plete classification of this Act to the Code, see section 

78a of this title and Tables. 

The Investment Company Act of 1940, referred to in 

subsec. (e)(5), (6), is title I of act Aug. 22, 1940, ch. 686, 

54 Stat. 789, as amended, which is classified generally 

to subchapter I (§ 80a–1 et seq.) of this chapter. For 

complete classification of this Act to the Code, see sec-

tion 80a–51 of this title and Tables. 

AMENDMENTS 

2000—Subsec. (b)(6). Pub. L. 106–554 added par. (6). 

1998—Subsec. (e)(8)(B). Pub. L. 105–353 inserted ‘‘or’’ 

after semicolon at end. 

1996—Subsec. (a). Pub. L. 104–290, § 303(d), which di-

rected substitution of ‘‘subsection (b) of this section 

and section 80b–3a of this title’’ for ‘‘subsection (b) of 

this section’’, was executed by making the substitution 

for ‘‘subsection (b)’’ to reflect the probable intent of 

Congress. 

Subsec. (b)(5). Pub. L. 104–290, § 508(d), added par. (5). 

Subsec. (c)(2). Pub. L. 104–290, § 303(b)(1), inserted 

‘‘and that the applicant is not prohibited from register-

ing as an investment adviser under section 80b–3a of 

this title’’ after ‘‘satisfied’’ in closing provisions. 
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Subsec. (e)(3) to (5). Pub. L. 104–290, § 305(a), added 

par. (3) and redesignated former pars. (3) and (4) as (4) 

and (5), respectively. Former par. (5) redesignated (6). 
Subsec. (e)(6). Pub. L. 104–290, § 305(b)(1), substituted 

‘‘this paragraph’’ for ‘‘this paragraph (5)’’. 
Pub. L. 104–290, § 305(a)(1), redesignated par. (5) as (6). 

Former par. (6) redesignated (7). 
Subsec. (e)(7), (8). Pub. L. 104–290, § 305(a)(1), redesig-

nated pars. (6) and (7) as (7) and (8), respectively. 
Subsec. (f). Pub. L. 104–290, § 305(b)(2), substituted 

‘‘paragraph (1), (5), (6), or (8) of subsection (e) of this 

section’’ for ‘‘paragraph (1), (4), (5), or (7) of subsection 

(e) of this section’’ and ‘‘paragraph (4)’’ for ‘‘paragraph 

(3)’’ and substituted ‘‘subsection (e)’’ for ‘‘said sub-

section (e)’’ in two places. 
Subsec. (h). Pub. L. 104–290, § 303(b)(2), substituted 

‘‘existence,’’ for ‘‘existence or’’ and inserted ‘‘or is pro-

hibited from registering as an investment adviser 

under section 80b–3a of this title,’’ after ‘‘investment 

adviser,’’. 
Subsec. (i)(1)(D). Pub. L. 104–290, § 305(b)(3), sub-

stituted ‘‘subsection (e)(6) of this section’’ for ‘‘sub-

section (e)(5) of this section’’. 
1995—Subsec. (b)(4). Pub. L. 104–62 added par. (4). 
1990—Subsec. (e)(2). Pub. L. 101–550, § 205(b)(1), in-

serted ‘‘or of a substantially equivalent crime by a for-

eign court of competent jurisdiction’’ after ‘‘mis-

demeanor’’. 
Subsec. (e)(2)(A). Pub. L. 101–550, § 205(b)(2), inserted 

‘‘any substantially equivalent activity however de-

nominated by the laws of the relevant foreign govern-

ment,’’ after ‘‘burglary,’’. 
Subsec. (e)(2)(B). Pub. L. 101–550, § 205(b)(3), inserted 

‘‘foreign person performing a function substantially 

equivalent to any of the above,’’ after ‘‘transfer agent,’’ 

and ‘‘or any substantially equivalent statute or regula-

tion’’ after ‘‘Commodity Exchange Act’’. 
Subsec. (e)(2)(C). Pub. L. 101–550, § 205(b)(4), inserted 

‘‘or substantially equivalent activity however denomi-

nated by the laws of the relevant foreign government’’ 

after ‘‘securities’’. 
Subsec. (e)(2)(D). Pub. L. 101–550, § 205(b)(5), inserted 

‘‘, or a violation of substantially equivalent foreign 

statute’’ after ‘‘title 18’’. 
Subsec. (e)(3). Pub. L. 101–550, § 205(b)(3), (6), inserted 

‘‘foreign person performing a function substantially 

equivalent to any of the above,’’ after ‘‘transfer 

agent,’’, ‘‘or any substantially equivalent statute or 

regulation’’ after ‘‘Commodity Exchange Act’’ wher-

ever appearing, ‘‘, including any foreign court of com-

petent jurisdiction’’, and ‘‘foreign entity substantially 

equivalent to any of the above,’’ after ‘‘insurance com-

pany,’’. 
Subsec. (e)(5). Pub. L. 101–550, § 205(b)(7), inserted ‘‘the 

Commodity Exchange Act’’ after ‘‘this subchapter,’’. 
Subsec. (e)(7). Pub. L. 101–550, § 205(b)(8), added par. 

(7). 
Subsec. (f). Pub. L. 101–550, § 205(c), substituted ‘‘para-

graph (1), (4), (5), or (7)’’ for ‘‘paragraph (1), (4), or (5)’’. 
Subsecs. (i) to (k). Pub. L. 101–429 added subsecs. (i) to 

(k). 
1987—Subsec. (e)(2)(B). Pub. L. 100–181, § 702(1), in-

serted ‘‘transfer agent,’’ after ‘‘fiduciary,’’. 
Subsec. (e)(3). Pub. L. 100–181, § 702(2), inserted ‘‘trans-

fer agent,’’ after ‘‘government securities dealer,’’. 
Subsec. (f). Pub. L. 100–181, § 702(3), inserted 

‘‘, seeking to become associated, or, at the time of the 

alleged misconduct, associated’’ before ‘‘or seeking to 

become associated’’. 
Subsec. (g). Pub. L. 100–181, § 702(4), substituted ‘‘sub-

section (c) or subsection (e)’’ for ‘‘subsection (d)’’. 
1986—Subsec. (e)(2)(B). Pub. L. 99–571, § 102(m)(1), sub-

stituted ‘‘government securities broker, government 

securities dealer, fiduciary, or entity or person required 

to be registered under the Commodity Exchange Act’’ 

for ‘‘or fiduciary’’. 
Subsec. (e)(3). Pub. L. 99–571, § 102(m)(2), inserted par. 

(3) and struck out former par. (3) which read as follows: 

‘‘is permanently or temporarily enjoined by order, 

judgment, or decree of any court of competent jurisdic-

tion from acting as an investment adviser, underwriter, 

broker, dealer, or municipal securities dealer, or as an 

affiliated person or employee of any investment com-

pany, bank, or insurance company, or from engaging in 

or continuing any conduct or practice in connection 

with any such activity, or in connection with the pur-

chase or sale of any security.’’ 
Subsec. (e)(4). Pub. L. 99–571, § 102(m)(3), inserted ref-

erence to Commodity Exchange Act. 
1980—Subsec. (b)(3). Pub. L. 96–477 required invest-

ment advisers to business development companies to 

register under this section and provided that for pur-

poses of determining the number of clients of an invest-

ment adviser under par. (3), no shareholders, partners, 

or beneficial owners of business development compa-

nies were to be deemed to be clients of an investment 

adviser unless such person qualified as a client apart 

from his status in connection with the business devel-

opment company. 
1975—Subsec. (c). Pub. L. 94–29, § 29(1), inserted provi-

sion authorizing the Commission to require a balance 

sheet certified by an independent public accountant 

and other financial statements which, as the Commis-

sion specifies, may be certified, and substituted provi-

sions directing the Commission either to grant the reg-

istration within forty-five days or institute proceedings 

to determine whether registration should be denied, di-

recting the Commission to grant registration if it finds 

that the requirements of this section are satisfied, and 

requiring the Commission to deny registration if it 

does not make such a finding or finds that if the appli-

cant were registered its registration would be subject 

to suspension or revocation for provisions directing 

that registration be effective thirty days after receipt 

of the application by the Commission except as other-

wise provided and making allowances for amendment of 

the application. 
Subsec. (e). Pub. L. 94–29, § 29(2), added the placing of 

limitations on the activities of investment advisers to 

the enumeration of sanctions available to the Commis-

sion as set out in the provisions preceding par. (1), in-

serted references in par. (2)(A) to the taking of a false 

oath, the making of a false report, bribery, perjury, 

burglary, and conspiracy to commit such offenses, ex-

panded par. (2)(B) to include municipal securities deal-

ers, banks, insurance companies, and fiduciaries, in-

serted references in par. (2)(C) to larceny, theft, rob-

bery, extortion, forgery, counterfeiting, and fraudulent 

concealment, inserted references in par. (2)(D) to sec-

tion 152 and chapters 25 and 47 of title 18, and inserted 

reference to the rules of the Municipal Securities Rule-

making Board in pars. (4) and (5). 
Subsec. (f). Pub. L. 94–29, § 29(3), added the placing of 

limitations on the activities of persons associated or 

seeking to become associated with an investment ad-

viser to the enumeration of sanctions available to the 

Commission. 
Subsecs. (g), (h). Pub. L. 94–29, § 29(4), redesignated 

subsecs. (h) and (i) as (g) and (h), respectively. Former 

subsec. (g), covering the postponement of the effective 

day of registration by the commencement of a proceed-

ing to deny registration, was struck out. 
1970—Subsec. (b). Pub. L. 91–547, § 24(a), struck out 

‘‘investment companies and’’ before ‘‘insurance compa-

nies’’ in par. (2) and struck out ‘‘does not hold’’ after 

‘‘clients and who’’ and inserted ‘‘neither hold’’ and ‘‘nor 

acts as an investment adviser to any investment com-

pany registered under subchapter I of this chapter’’ in 

par. (3). 
Subsec. (c)(1)(F). Pub. L. 91–547, § 24(b), substituted 

‘‘any person associated with such investment adviser’’ 

for ‘‘any partner, officer, director thereof, or any per-

son performing similar functions, or any person di-

rectly or indirectly controlling or controlled by such 

investment adviser’’ and reference to subsec. ‘‘(e)’’ for 

‘‘(d)’’. 
Subsecs. (d), (e). Pub. L. 91–547, § 24(c), (d), added sub-

sec. (d), redesignated former subsec. (d) as (e), and in 

amending its provisions, inserted reference to ‘‘cen-

sure’’ in two places and substituted ‘‘such investment 
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adviser or any person associated with such investment 

adviser’’ for ‘‘(1) such investment adviser, whether 

prior or subsequent to becoming such, or (2) any part-

ner, officer, or director thereof, or any person perform-

ing similar functions, or (3) any person directly or indi-

rectly controlling or controlled by such investment ad-

viser, whether prior or subsequent to becoming such,’’ 

in introductory text preceding par. (1), formerly cl. (A), 

redesignated as pars. (1) to (5) former cls. (A) to (E), re-

designated as items (A) to (D) of par. (2) former items 

(i) to (iv), striking out ‘‘, as heretofore or hereafter 

amended’’ after ‘‘Title 18’’, substituted in par. (3) ‘‘an 

affiliated person’’ for ‘‘as an affiliated person’’, in par. 

(4) included reference to subchapter I of this chapter 

and struck out ‘‘as any of such statutes heretofore have 

been or hereafter may be amended’’ after ‘‘this sub-

chapter’’, in par. (5) included reference to subchapter I 

of this chapter, struck out ‘‘as any of such statutes 

heretofore have been or hereafter may be amended’’ 

after ‘‘this subchapter’’, inserted provision respecting 

disciplining an investment adviser for failure reason-

ably to supervise, with a view to preventing violations 

of statutes, rules, and regulations, another person who 

commits such a violation if such other person is subject 

to his supervision, including subpars. (A) and (B) re-

specting failure to supervise a person, and inserted par. 

(6). Former subsec. (e) redesignated (g). 
Subsec. (f). Pub. L. 91–547, § 24(e), inserted subsec. (f). 

Former subsec. (f) redesignated (h). 
Subsec. (g). Pub. L. 91–547, § 24(c), redesignated former 

subsec. (e) as (g). Former subsec. (g) redesignated (i). 
Subsecs. (h), (i). Pub. L. 91–547, § 24(e), redesignated 

former subsecs. (f) and (g) as (h) and (i), respectively. 
1960—Subsec. (c)(1)(F). Pub. L. 86–750, § 2, substituted 

‘‘or any person performing similar functions, or any 

person directly or indirectly controlling or controlled 

by such investment adviser, is subject to any disquali-

fication which would be a basis for denial, suspension, 

or revocation of registration of such investment ad-

viser under the provisions of subsection (d)’’ for ‘‘per-

son performing similar function or controlling person 

thereof (i) within ten years of the filing of such applica-

tion has been convicted of any felony or misdemeanor 

of the character described in paragraph (1) of sub-

section (d) of this section, or (ii) is permanently or 

temporarily enjoined by an order, judgment or decree 

of the character described in paragraph (2) of said sub-

section (d) and in each case the facts relating to such 

conviction or injunction’’. 
Subsec. (c)(2). Pub. L. 86–750, § 3(a), substituted ‘‘a 

statement as to whether the principal business of such 

investment adviser consists or is to consist of acting as 

investment adviser and a statement as to whether a 

substantial part of the business of such investment ad-

viser consists or is to consist of rendering investment 

supervisory services’’ for ‘‘a statement as to whether 

such investment adviser is engaged or is to engage pri-

marily in the business of rendering investment super-

visory services’’. 
Subsec. (d). Pub. L. 86–750, § 3(b), among other 

changes, limited the period of suspension to twelve 

months, included people controlled by the adviser, pro-

vided that the ten year period within which convictions 

are counted be measured from the filing of the applica-

tion or after specified felonies or misdemeanors, in-

creased the number of offenses by including willful, 

false or misleading statements as to any material fact, 

or omissions thereof, in any application for registra-

tion or report filed with the Commission, embezzle-

ment, fraudulent conversion, and misappropriation of 

funds or securities, violations of sections 1341, 1342 or 

1343 of title 18, willful violations of, or aiding, abetting, 

counseling, commanding, inducing or procuring the 

violation of the Securities Act of 1933, or of the Securi-

ties Exchange Act of 1934, or of this title, and any 

amendment or rule or regulation thereunder. 
Subsec. (e). Pub. L. 86–750, § 4, substituted provisions 

postponing the effective date of registration for ninety 

days at commencement of a proceeding to deny reg-

istration, or until final determination whether such 

registration should be denied, whichever was first, and 

authorizing the Commission after notice and oppor-

tunity for hearing, to postpone said effective date be-

yond the ninety-day period or final determination, pro-

vided that upon request of any interested party, made 

more than ninety days after such postponement, the 

Commission shall consider the postponement’s continu-

ation, for provisions prohibiting postponement of the 

effective date of registration upon a proceeding to deny 

registration, unless the Commission found it in the 

public interest to do so, and which limited said post-

ponement to three months. 

Subsec. (g). Pub. L. 86–750, § 5, substituted ‘‘exist-

ence’’ for ‘‘business’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by sections 303(b), (d) and 305 of Pub. L. 

104–290 effective 270 days after Oct. 11, 1996, see section 

308(a) of Pub. L. 104–290, as amended, set out as a note 

under section 80b–2 of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–62 applicable as defense to 

any claim in administrative and judicial actions pend-

ing on or commenced after Dec. 8, 1995, that any person, 

security, interest, or participation of type described in 

Pub. L. 104–62 is subject to the Securities Act of 1933, 

the Securities Exchange Act of 1934, the Investment 

Company Act of 1940, the Investment Advisers Act of 

1940, or any State statute or regulation preempted as 

provided in section 80a–3a of this title, except as spe-

cifically provided in such statutes, see section 7 of Pub. 

L. 104–62, set out as a note under section 77c of this 

title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–571 effective 270 days after 

Oct. 28, 1986, see section 401 of Pub. L. 99–571, set out as 

an Effective Date note under section 78o–5 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

except that amendment by section 24(a) of Pub. L. 

91–547 effective on expiration of one year after Dec. 14, 

1970, see section 30 (introductory text and par. (1)) of 

Pub. L. 91–547, set out as a note under section 80a–52 of 

this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78w, 80a–9, 

80a–35, 80b–2, 80b–3a, 80b–4, 80b–5, 80b–7, 80b–8, 80b–9, 

80b–10a of this title; title 5 section 8438. 

§ 80b–3a. State and Federal responsibilities 

(a) Advisers subject to State authorities 

(1) In general 

No investment adviser that is regulated or 
required to be regulated as an investment ad-
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viser in the State in which it maintains its 
principal office and place of business shall reg-
ister under section 80b–3 of this title, unless 
the investment adviser— 

(A) has assets under management of not 
less than $25,000,000, or such higher amount 
as the Commission may, by rule, deem ap-
propriate in accordance with the purposes of 
this subchapter; or 

(B) is an adviser to an investment com-
pany registered under subchapter I of this 
chapter. 

(2) ‘‘Assets under management’’ defined 

For purposes of this subsection, the term 
‘‘assets under management’’ means the securi-
ties portfolios with respect to which an invest-
ment adviser provides continuous and regular 
supervisory or management services. 

(b) Advisers subject to Commission authority 

(1) In general 

No law of any State or political subdivision 
thereof requiring the registration, licensing, 
or qualification as an investment adviser or 
supervised person of an investment adviser 
shall apply to any person— 

(A) that is registered under section 80b–3 of 
this title as an investment adviser, or that is 
a supervised person of such person, except 
that a State may license, register, or other-
wise qualify any investment adviser rep-
resentative who has a place of business lo-
cated within that State; or 

(B) that is not registered under section 
80b–3 of this title because that person is ex-
cepted from the definition of an investment 
adviser under section 80b–2(a)(11) of this 
title. 

(2) Limitation 

Nothing in this subsection shall prohibit the 
securities commission (or any agency or office 
performing like functions) of any State from 
investigating and bringing enforcement ac-
tions with respect to fraud or deceit against 
an investment adviser or person associated 
with an investment adviser. 

(c) Exemptions 

Notwithstanding subsection (a) of this section, 
the Commission, by rule or regulation upon its 
own motion, or by order upon application, may 
permit the registration with the Commission of 
any person or class of persons to which the ap-
plication of subsection (a) of this section would 
be unfair, a burden on interstate commerce, or 
otherwise inconsistent with the purposes of this 
section. 

(d) Filing depositories 

The Commission may, by rule, require an in-
vestment adviser— 

(1) to file with the Commission any fee, ap-
plication, report, or notice required by this 
subchapter or by the rules issued under this 
subchapter through any entity designated by 
the Commission for that purpose; and 

(2) to pay the reasonable costs associated 
with such filing. 

(e) State assistance 

Upon request of the securities commissioner 
(or any agency or officer performing like func-

tions) of any State, the Commission may pro-
vide such training, technical assistance, or 
other reasonable assistance in connection with 
the regulation of investment advisers by the 
State. 

(Aug. 22, 1940, ch. 686, title II, § 203A, as added 
Pub. L. 104–290, title III, § 303(a), Oct. 11, 1996, 110 
Stat. 3437.) 

EFFECTIVE DATE 

Section effective 270 days after Oct. 11, 1996, see sec-

tion 308(a) of Pub. L. 104–290, as amended, set out as an 

Effective Date of 1996 Amendment note under section 

80b–2 of this title. 

CONTINUED STATE AUTHORITY 

Section 307 of title III of Pub. L. 104–290 provided 

that: 
‘‘(a) PRESERVATION OF FILING REQUIREMENTS.—Noth-

ing in this title [see Short Title of 1996 Amendment 

note set out under section 80b–20 of this title] or any 

amendment made by this title prohibits the securities 

commission (or any agency or office performing like 

functions) of any State from requiring the filing of any 

documents filed with the Commission pursuant to the 

securities laws solely for notice purposes, together with 

a consent to service of process and any required fee. 
‘‘(b) PRESERVATION OF FEES.—Until otherwise pro-

vided by law, rule, regulation, or order, or other admin-

istrative action of any State, or any political subdivi-

sion thereof, adopted after the date of enactment of 

this Act [Oct. 11, 1996], filing, registration, or licensing 

fees shall, notwithstanding the amendments made by 

this title, continue to be paid in amounts determined 

pursuant to the law, rule, regulation, or order, or other 

administrative action as in effect on the day before 

such date of enactment. 
‘‘(c) AVAILABILITY OF PREEMPTION CONTINGENT ON 

PAYMENT OF FEES.— 

‘‘(1) IN GENERAL.—During the period beginning on 

the date of enactment of this Act [Oct. 11, 1996] and 

ending 3 years after that date of enactment, the secu-

rities commission (or any agency or office performing 

like functions) of any State may require registration 

of any investment adviser that fails or refuses to pay 

the fees required by subsection (b) in or to such 

State, notwithstanding the limitations on the laws, 

rules, regulations, or orders, or other administrative 

actions of any State, or any political subdivision 

thereof, contained in subsection (a), if the laws of 

such State require registration of investment advis-

ers. 

‘‘(2) DELAYS.—For purposes of this subsection, 

delays in payment of fees or underpayments of fees 

that are promptly remedied in accordance with the 

applicable laws, rules, regulations, or orders, or other 

administrative actions of the relevant State shall not 

constitute a failure or refusal to pay fees.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 80b–3, 6701 of 

this title; title 29 section 1002. 

§ 80b–4. Reports by investment advisers 

Every investment adviser who makes use of 
the mails or of any means or instrumentality of 
interstate commerce in connection with his or 
its business as an investment adviser (other 
than one specifically exempted from registra-
tion pursuant to section 80b–3(b) of this title), 
shall make and keep for prescribed periods such 
records (as defined in section 78c(a)(37) of this 
title), furnish such copies thereof, and make and 
disseminate such reports as the Commission, by 
rule, may prescribe as necessary or appropriate 
in the public interest or for the protection of in-
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vestors. All records (as so defined) of such in-
vestment advisers are subject at any time, or 
from time to time, to such reasonable periodic, 
special, or other examinations by representa-
tives of the Commission as the Commission 
deems necessary or appropriate in the public in-
terest or for the protection of investors. 

(Aug. 22, 1940, ch. 686, title II, § 204, 54 Stat. 852; 
Pub. L. 86–750, § 6, Sept. 13, 1960, 74 Stat. 886; 
Pub. L. 94–29, § 29(5), June 4, 1975, 89 Stat. 169.) 

AMENDMENTS 

1975—Pub. L. 94–29 substituted ‘‘make and keep for 

prescribed periods such records (as defined in section 

78c(a)(37) of this title), furnish such copies thereof, and 

make and disseminate such reports as the Commission, 

by rule, may prescribe as necessary or appropriate in 

the public interest or for the protection of investors. 

All records (as so defined) of such investment advisers 

are subject at any time, or from time to time, to such 

reasonable periodic, special, or other examinations by 

representatives of the Commission as the Commission 

deems necessary or appropriate in the public interest 

or for the protection of investors’’ for ‘‘make, keep, and 

preserve for such periods, such accounts, correspond-

ence, memorandums, papers, books, and other records, 

and make such reports, as the Commission by its rules 

and regulations may prescribe as necessary or appro-

priate in the public interest or for the protection of in-

vestors. Such accounts, correspondence, memoran-

dums, papers, books, and other records shall be subject 

at any time or from time to time to such reasonable 

periodic, special, or other examinations by examiners 

or other representatives of the Commission as the Com-

mission may deem necessary or appropriate in the pub-

lic interest or for the protection of investors’’. 

1960—Pub. L. 86–750 substituted provisions requiring 

investment advisers who make business use of the 

mails or any instrument of interstate commerce, unless 

exempted from registration by section 80b–3(b) of this 

title, to keep and preserve accounts, correspondence, 

memorandums, papers, books, and records, and make 

such reports as the Commission requires by its rules 

and regulations, and that these accounts, correspond-

ence, memorandums, papers, books and records shall be 

subject to examination by representatives of the Com-

mission, for provisions requiring investment advisers 

registered under section 80b–3 of this title to file an-

nual and special reports in such form as the Commis-

sion prescribed by its rules and regulations to keep cur-

rent the information contained in the registration ap-

plication. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80b–4a of this 

title. 

§ 80b–4a. Prevention of misuse of nonpublic in-
formation 

Every investment adviser subject to section 
80b–4 of this title shall establish, maintain, and 
enforce written policies and procedures reason-
ably designed, taking into consideration the na-
ture of such investment adviser’s business, to 

prevent the misuse in violation of this chapter 
or the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq.], or the rules or regulations there-
under, of material, nonpublic information by 
such investment adviser or any person associ-
ated with such investment adviser. The Commis-
sion, as it deems necessary or appropriate in the 
public interest or for the protection of investors, 
shall adopt rules or regulations to require spe-
cific policies or procedures reasonably designed 
to prevent misuse in violation of this chapter or 
the Securities Exchange Act of 1934 (or the rules 
or regulations thereunder) of material, non-
public information. 

(Aug. 22, 1940, ch. 686, title II, § 204A, as added 
Pub. L. 100–704, § 3(b)(2), Nov. 19, 1988, 102 Stat. 
4680.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 

text, is act June 6, 1934, ch. 404, 48 Stat. 881, as amend-

ed, which is classified generally to chapter 2B (§ 78a et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 

EFFECTIVE DATE 

Section not applicable to actions occurring before 

Nov. 19, 1988, see section 9 of Pub. L. 100–704 set out as 

an Effective Date of 1988 Amendment note under sec-

tion 78o of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 78u–1 of this 

title. 

§ 80b–5. Investment advisory contracts 

(a) Compensation, assignment, and partnership- 
membership provisions 

No investment adviser, unless exempt from 
registration pursuant to section 80b–3(b) of this 
title, shall make use of the mails or any means 
or instrumentality of interstate commerce, di-
rectly or indirectly, to enter into, extend, or 
renew any investment advisory contract, or in 
any way to perform any investment advisory 
contract entered into, extended, or renewed on 
or after November 1, 1940, if such contract— 

(1) provides for compensation to the invest-
ment adviser on the basis of a share of capital 
gains upon or capital appreciation of the funds 
or any portion of the funds of the client; 

(2) fails to provide, in substance, that no as-
signment of such contract shall be made by 
the investment adviser without the consent of 
the other party to the contract; or 

(3) fails to provide, in substance, that the in-
vestment adviser, if a partnership, will notify 
the other party to the contract of any change 
in the membership of such partnership within 
a reasonable time after such change. 

(b) Compensation prohibition inapplicable to 
certain compensation computations 

Paragraph (1) of subsection (a) of this section 
shall not— 

(1) be construed to prohibit an investment 
advisory contract which provides for com-
pensation based upon the total value of a fund 
averaged over a definite period, or as of defi-
nite dates, or taken as of a definite date; 

(2) apply to an investment advisory contract 
with— 



Page 487 TITLE 15—COMMERCE AND TRADE § 80b–5 

(A) an investment company registered 
under subchapter I of this chapter, or 

(B) any other person (except a trust, gov-
ernmental plan, collective trust fund, or sep-
arate account referred to in section 
80a–3(c)(11) of this title), provided that the 
contract relates to the investment of assets 
in excess of $1 million, 

if the contract provides for compensation 
based on the asset value of the company or 
fund under management averaged over a speci-
fied period and increasing and decreasing pro-
portionately with the investment performance 
of the company or fund over a specified period 
in relation to the investment record of an ap-
propriate index of securities prices or such 
other measure of investment performance as 
the Commission by rule, regulation, or order 
may specify; 

(3) apply with respect to any investment ad-
visory contract between an investment adviser 
and a business development company, as de-
fined in this subchapter, if (A) the compensa-
tion provided for in such contract does not ex-
ceed 20 per centum of the realized capital 
gains upon the funds of the business develop-
ment company over a specified period or as of 
definite dates, computed net of all realized 
capital losses and unrealized capital deprecia-
tion, and the condition of section 
80a–60(a)(3)(B)(iii) of this title is satisfied, and 
(B) the business development company does 
not have outstanding any option, warrant, or 
right issued pursuant to section 80a–60(a)(3)(B) 
of this title and does not have a profit-sharing 
plan described in section 80a–56(n) of this title; 

(4) apply to an investment advisory contract 
with a company excepted from the definition 
of an investment company under section 
80a–3(c)(7) of this title; or 

(5) apply to an investment advisory contract 
with a person who is not a resident of the 
United States. 

(c) Measurement of changes in compensation 

For purposes of paragraph (2) of subsection (b) 
of this section, the point from which increases 
and decreases in compensation are measured 
shall be the fee which is paid or earned when the 
investment performance of such company or 
fund is equivalent to that of the index or other 
measure of performance, and an index of securi-
ties prices shall be deemed appropriate unless 
the Commission by order shall determine other-
wise. 

(d) ‘‘Investment advisory contract’’ defined 

As used in paragraphs (2) and (3) of subsection 
(a) of this section, ‘‘investment advisory con-
tract’’ means any contract or agreement where-
by a person agrees to act as investment adviser 
to or to manage any investment or trading ac-
count of another person other than an invest-
ment company registered under subchapter I of 
this chapter. 

(e) Exempt persons and transactions 

The Commission, by rule or regulation, upon 
its own motion, or by order upon application, 
may conditionally or unconditionally exempt 
any person or transaction, or any class or class-
es of persons or transactions, from subsection 

(a)(1) of this section, if and to the extent that 
the exemption relates to an investment advisory 
contract with any person that the Commission 
determines does not need the protections of sub-
section (a)(1) of this section, on the basis of such 
factors as financial sophistication, net worth, 
knowledge of and experience in financial mat-
ters, amount of assets under management, rela-
tionship with a registered investment adviser, 
and such other factors as the Commission deter-
mines are consistent with this section. 

(Aug. 22, 1940, ch. 686, title II, § 205, 54 Stat. 852; 
Pub. L. 86–750, § 7, Sept. 13, 1960, 74 Stat. 887; 
Pub. L. 91–547, § 25, Dec. 14, 1970, 84 Stat. 1432; 
Pub. L. 96–477, title II, § 203, Oct. 21, 1980, 94 Stat. 
2290; Pub. L. 100–181, title VII, § 703, Dec. 4, 1987, 
101 Stat. 1263; Pub. L. 104–290, title II, § 210, Oct. 
11, 1996, 110 Stat. 3436.) 

AMENDMENTS 

1996—Subsec. (b)(4), (5). Pub. L. 104–290, § 210(1), added 

pars. (4) and (5). 

Subsec. (e). Pub. L. 104–290, § 210(2), added subsec. (e). 

1987—Pub. L. 100–181 completely revised and expanded 

provisions on investment advisory contracts, changing 

structure of section from a single unlettered paragraph 

to one consisting of four subsections lettered (a) to (d). 

1980—Pub. L. 96–477 provided that par. (1) of this sec-

tion was not to apply with respect to any investment 

advisory contract between an investment adviser and a 

business development company so long as the com-

pensation provided for in such contract did not exceed 

20 per cent of the realized capital gains upon the funds 

of the business development company and such busi-

ness development company did not have outstanding 

any option, warrant, or right issued pursuant to section 

80a–60(a)(3)(B) of this title and did not have a profit- 

sharing plan. 

1970—Pub. L. 91–547 substituted reference to section 

‘‘80b–3(b)’’ for ‘‘80b–3’’ of this title in first sentence, re-

designated as second sentence former third sentence, 

designating existing provisions as cl. (A) and adding cl. 

(B) and items (i) and (ii) and provision respecting com-

pensation based on asset value of company or fund 

under management averaged over a specified period in 

relation to investment record of an index of securities 

or such other measure of investment performance spec-

ified by Commission rules, regulations, or orders, in-

serted third sentence provision respecting point from 

which compensation is to be measured, substituted in 

fourth, formerly third, sentence ‘‘paragraphs (2) and (3) 

of this section’’ for ‘‘this section’’ and in definition of 

‘‘investment advisory contract’’ the words ‘‘account of 

another person other than an investment company reg-

istered under subchapter I of this chapter’’ for ‘‘ac-

count for a person other than an investment company’’. 

1960—Pub. L. 86–750 substituted ‘‘unless exempt from 

registration pursuant to’’ for ‘‘registered under’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective on expiration 

of one year after Dec. 14, 1970, see section 30(1) of Pub. 

L. 91–547, set out as a note under section 80a–52 of this 

title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80a–60 of this 

title. 
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§ 80b–6. Prohibited transactions by investment 
advisers 

It shall be unlawful for any investment ad-
viser by use of the mails or any means or instru-
mentality of interstate commerce, directly or 
indirectly— 

(1) to employ any device, scheme, or artifice 
to defraud any client or prospective client; 

(2) to engage in any transaction, practice, or 
course of business which operates as a fraud or 
deceit upon any client or prospective client; 

(3) acting as principal for his own account, 
knowingly to sell any security to or purchase 
any security from a client, or acting as broker 
for a person other than such client, knowingly 
to effect any sale or purchase of any security 
for the account of such client, without disclos-
ing to such client in writing before the com-
pletion of such transaction the capacity in 
which he is acting and obtaining the consent 
of the client to such transaction. The prohibi-
tions of this paragraph shall not apply to any 
transaction with a customer of a broker or 
dealer if such broker or dealer is not acting as 
an investment adviser in relation to such 
transaction. 

(4) to engage in any act, practice, or course 
of business which is fraudulent, deceptive, or 
manipulative. The Commission shall, for the 
purposes of this paragraph (4) by rules and reg-
ulations define, and prescribe means reason-
ably designed to prevent, such acts, practices, 
and courses of business as are fraudulent, de-
ceptive, or manipulative. 

(Aug. 22, 1940, ch. 686, title II, § 206, 54 Stat. 852; 
Pub. L. 86–750, §§ 8, 9, Sept. 13, 1960, 74 Stat. 887.) 

AMENDMENTS 

1960—Pub. L. 86–750, § 8, struck out ‘‘registered under 

section 80b–3 of this title’’ from introductory text. 
Par. (4). Pub. L. 86–750, § 9, added par. (4). 

§ 80b–6a. Exemptions 

The Commission, by rules and regulations, 
upon its own motion, or by order upon applica-
tion, may conditionally or unconditionally ex-
empt any person or transaction, or any class or 
classes of persons, or transactions, from any 
provision or provisions of this subchapter or of 
any rule or regulation thereunder, if and to the 
extent that such exemption is necessary or ap-
propriate in the public interest and consistent 
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter. 

(Aug. 22, 1940, ch. 686, title II, § 206A, as added 
Pub. L. 91–547, § 26, Dec. 14, 1970, 84 Stat. 1433.) 

EFFECTIVE DATE 

Section effective Dec. 14, 1970, see section 30 of Pub. 

L. 91–547, set out as a note under section 80a–2 of this 

title. 

§ 80b–7. Material misstatements 

It shall be unlawful for any person willfully to 
make any untrue statement of a material fact in 
any registration application or report filed with 
the Commission under section 80b–3 or 80b–4 of 
this title, or willfully to omit to state in any 
such application or report any material fact 
which is required to be stated therein. 

(Aug. 22, 1940, ch. 686, title II, § 207, 54 Stat. 853.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80b–8. General prohibitions 

(a) Representations of sponsorship by United 
States or agency thereof 

It shall be unlawful for any person registered 
under section 80b–3 of this title to represent or 
imply in any manner whatsoever that such per-
son has been sponsored, recommended, or ap-
proved, or that his abilities or qualifications 
have in any respect been passed upon by the 
United States or any agency or any officer 
thereof. 

(b) Statement of registration under Securities 
Exchange Act of 1934 provisions 

No provision of subsection (a) of this section 
shall be construed to prohibit a statement that 
a person is registered under this subchapter or 
under the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], if such statement is true in 
fact and if the effect of such registration is not 
misrepresented. 

(c) Use of name ‘‘investment counsel’’ as descrip-
tive of business 

It shall be unlawful for any person registered 
under section 80b–3 of this title to represent that 
he is an investment counsel or to use the name 
‘‘investment counsel’’ as descriptive of his busi-
ness unless (1) his or its principal business con-
sists of acting as investment adviser, and (2) a 
substantial part of his or its business consists of 
rendering investment supervisory services. 

(d) Use of indirect means to do prohibited act 

It shall be unlawful for any person indirectly, 
or through or by any other person, to do any act 
or thing which it would be unlawful for such per-
son to do directly under the provisions of this 
subchapter or any rule or regulation thereunder. 

(Aug. 22, 1940, ch. 686, title II, § 208, 54 Stat. 853; 
Pub. L. 86–750, §§ 10, 11, Sept. 13, 1960, 74 Stat. 
887.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 

subsec. (b), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified generally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

AMENDMENTS 

1960—Pub. L. 86–750, § 10, substituted ‘‘General prohi-

bitions’’ for ‘‘Unlawful representations’’ in section 

catchline. 

Subsec. (c). Pub. L. 86–750, § 11(a), authorized rep-

resentation as an investment counsel if person’s prin-

cipal business consisted of acting as investment ad-

viser, and a substantial part of the business was render-

ing investment supervisory services, and struck out the 

requirements that the person be primarily engaged in 

rendering investment supervisory services, or that his 

registration application state that the person is, or is 

about to become engaged primarily in rendering invest-

ment advisory services. 
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Subsec. (d). Pub. L. 86–750, § 11(b), added subsec. (d). 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80b–9. Enforcement of subchapter 

(a) Investigation 

Whenever it shall appear to the Commission, 
either upon complaint or otherwise, that the 
provisions of this subchapter or of any rule or 
regulation prescribed under the authority there-
of, have been or are about to be violated by any 
person, it may in its discretion require, and in 
any event shall permit, such person to file with 
it a statement in writing, under oath or other-
wise, as to all the facts and circumstances rel-
evant to such violation, and may otherwise in-
vestigate all such facts and circumstances. 

(b) Administration of oaths and affirmations, 
subpena of witnesses, etc. 

For the purposes of any investigation or any 
proceeding under this subchapter, any member 
of the Commission or any officer thereof des-
ignated by it is empowered to administer oaths 
and affirmations, subpena witnesses, compel 
their attendance, take evidence, and require the 
production of any books, papers, correspond-
ence, memoranda, contracts, agreements, or 
other records which are relevant or material to 
the inquiry. Such attendance of witnesses and 
the production of any such records may be re-
quired from any place in any State or in any 
Territory or other place subject to the jurisdic-
tion of the United States at any designated 
place of hearing. 

(c) Jurisdiction of courts of United States 

In case of contumacy by, or refusal to obey a 
subpena issued to, any person, the Commission 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. And such court may 
issue an order requiring such person to appear 
before the Commission or member or officer des-
ignated by the Commission, there to produce 
records, if so ordered, or to give testimony 
touching the matter under investigation or in 
question; and any failure to obey such order of 
the court may be punished by such court as a 
contempt thereof. All process in any such case 
may be served in the judicial district whereof 
such person is an inhabitant or wherever he may 
be found. Any person who without just cause 
shall fail or refuse to attend and testify or to an-
swer any lawful inquiry or to produce books, pa-
pers, correspondence, memoranda, contracts, 
agreements, or other records, if in his or its 
power so to do, in obedience to the subpena of 
the Commission, shall be guilty of a mis-
demeanor, and upon conviction shall be subject 
to a fine of not more than $1,000 or to imprison-
ment for a term of not more than one year, or 
both. 

(d) Action for injunction 

Whenever it shall appear to the Commission 
that any person has engaged, is engaged, or is 
about to engage in any act or practice constitut-
ing a violation of any provision of this sub-
chapter, or of any rule, regulation, or order 
hereunder, or that any person has aided, abet-
ted, counseled, commanded, induced, or pro-
cured, is aiding, abetting, counseling, command-
ing, inducing, or procuring, or is about to aid, 
abet, counsel, command, induce, or procure such 
a violation, it may in its discretion bring an ac-
tion in the proper district court of the United 
States, or the proper United States court of any 
Territory or other place subject to the jurisdic-
tion of the United States, to enjoin such acts or 
practices and to enforce compliance with this 
subchapter or any rule, regulation, or order 
hereunder. Upon a showing that such person has 
engaged, is engaged, or is about to engage in any 
such act or practice, or in aiding, abetting, 
counseling, commanding, inducing, or procuring 
any such act or practice, a permanent or tem-
porary injunction or decree or restraining order 
shall be granted without bond. The Commission 
may transmit such evidence as may be available 
concerning any violation of the provisions of 
this subchapter, or of any rule, regulation, or 
order thereunder, to the Attorney General, who, 
in his discretion, may institute the appropriate 
criminal proceedings under this subchapter. 

(e) Money penalties in civil actions 

(1) Authority of Commission 

Whenever it shall appear to the Commission 
that any person has violated any provision of 
this subchapter, the rules or regulations there-
under, or a cease-and-desist order entered by 
the Commission pursuant to section 80b–3(k) 
of this title, the Commission may bring an ac-
tion in a United States district court to seek, 
and the court shall have jurisdiction to im-
pose, upon a proper showing, a civil penalty to 
be paid by the person who committed such vio-
lation. 

(2) Amount of penalty 

(A) First tier 

The amount of the penalty shall be deter-
mined by the court in light of the facts and 
circumstances. For each violation, the 
amount of the penalty shall not exceed the 
greater of (i) $5,000 for a natural person or 
$50,000 for any other person, or (ii) the gross 
amount of pecuniary gain to such defendant 
as a result of the violation. 

(B) Second tier 

Notwithstanding subparagraph (A), the 
amount of penalty for each such violation 
shall not exceed the greater of (i) $50,000 for 
a natural person or $250,000 for any other 
person, or (ii) the gross amount of pecuniary 
gain to such defendant as a result of the vio-
lation, if the violation described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of a 
regulatory requirement. 

(C) Third tier 

Notwithstanding subparagraphs (A) and 
(B), the amount of penalty for each such vio-
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lation shall not exceed the greater of (i) 
$100,000 for a natural person or $500,000 for 
any other person, or (ii) the gross amount of 
pecuniary gain to such defendant as a result 
of the violation, if— 

(I) the violation described in paragraph 
(1) involved fraud, deceit, manipulation, or 
deliberate or reckless disregard of a regu-
latory requirement; and 

(II) such violation directly or indirectly 
resulted in substantial losses or created a 
significant risk of substantial losses to 
other persons. 

(3) Procedures for collection 

(A) Payment of penalty to Treasury 

A penalty imposed under this section shall 
be payable into the Treasury of the United 
States. 

(B) Collection of penalties 

If a person upon whom such a penalty is 
imposed shall fail to pay such penalty with-
in the time prescribed in the court’s order, 
the Commission may refer the matter to the 
Attorney General who shall recover such 
penalty by action in the appropriate United 
States district court. 

(C) Remedy not exclusive 

The actions authorized by this subsection 
may be brought in addition to any other ac-
tion that the Commission or the Attorney 
General is entitled to bring. 

(D) Jurisdiction and venue 

For purposes of section 80b–14 of this title, 
actions under this paragraph shall be actions 
to enforce a liability or a duty created by 
this subchapter. 

(4) Special provisions relating to violation of 
cease-and-desist order 

In an action to enforce a cease-and-desist 
order entered by the Commission pursuant to 
section 80b–3(k) of this title, each separate 
violation of such order shall be a separate of-
fense, except that in the case of a violation 
through a continuing failure to comply with 
the order, each day of the failure to comply 
shall be deemed a separate offense. 

(Aug. 22, 1940, ch. 686, title II, § 209, 54 Stat. 853; 
Pub. L. 86–750, § 12, Sept. 13, 1960, 74 Stat. 887; 
Pub. L. 91–452, title II, § 216, Oct. 15, 1970, 84 Stat. 
929; Pub. L. 100–181, title VII, § 704, Dec. 4, 1987, 
101 Stat. 1264; Pub. L. 101–429, title IV, § 402, Oct. 
15, 1990, 104 Stat. 949.) 

AMENDMENTS 

1990—Subsec. (e). Pub. L. 101–429 added subsec. (e). 

1987—Subsecs. (d), (e). Pub. L. 100–181 redesignated 

subsec. (e) as (d). 

1970—Subsec. (d). Pub. L. 91–452 struck out subsec. (d) 

which related to immunity from prosecution of any in-

dividual compelled to testify or produce evidence, docu-

mentary or otherwise, after claiming his privilege 

against self-incrimination. 

1960—Subsec. (e). Pub. L. 86–750 inserted ‘‘, is en-

gaged,’’ after ‘‘has engaged’’ wherever appearing, and 

inserted provisions relating to aiders and abettors. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78u, 80b–10 of 

this title. 

§ 80b–10. Disclosure of information by Commis-
sion 

(a) Information available to public 

The information contained in any registration 
application or report or amendment thereto 
filed with the Commission pursuant to any pro-
vision of this subchapter shall be made available 
to the public, unless and except insofar as the 
Commission, by rules and regulations upon its 
own motion, or by order upon application, finds 
that public disclosure is neither necessary nor 
appropriate in the public interest or for the pro-
tection of investors. Photostatic or other copies 
of information contained in documents filed 
with the Commission under this subchapter and 
made available to the public shall be furnished 
to any person at such reasonable charge and 
under such reasonable limitations as the Com-
mission shall prescribe. 

(b) Disclosure of fact of examination or inves-
tigation; exceptions 

Subject to the provisions of subsections (c) 
and (d) of section 80b–9 of this title and section 
78x(c) of this title, the Commission, or any 
member, officer, or employee thereof, shall not 
make public the fact that any examination or 
investigation under this subchapter is being 
conducted, or the results of or any facts ascer-
tained during any such examination or inves-
tigation; and no member, officer, or employee of 
the Commission shall disclose to any person 
other than a member, officer, or employee of the 
Commission any information obtained as a re-
sult of any such examination or investigation 
except with the approval of the Commission. 
The provisions of this subsection shall not 
apply— 

(1) in the case of any hearing which is public 
under the provisions of section 80b–12 of this 
title; or 

(2) in the case of a resolution or request 
from either House of Congress. 
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(c) Disclosure by investment adviser of identity 
of clients 

No provision of this subchapter shall be con-
strued to require, or to authorize the Commis-
sion to require any investment adviser engaged 
in rendering investment supervisory services to 
disclose the identity, investments, or affairs of 
any client of such investment adviser, except in-
sofar as such disclosure may be necessary or ap-
propriate in a particular proceeding or inves-
tigation having as its object the enforcement of 
a provision or provisions of this subchapter. 

(Aug. 22, 1940, ch. 686, title II, § 210, 54 Stat. 854; 
Pub. L. 86–750, § 13, Sept. 13, 1960, 74 Stat. 887; 
Pub. L. 101–550, title II, § 202(b)(2), Nov. 15, 1990, 
104 Stat. 2715.) 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–550 substituted ‘‘sub-

sections (c) and (d) of section 80b–9 of this title and sec-

tion 78x(c) of this title’’ for ‘‘subsections (c) and (e) of 

section 80b–9 of this title’’. 

1960—Subsec. (b). Pub. L. 86–750 inserted ‘‘, or any 

member, officer, or employee thereof,’’ after ‘‘the Com-

mission’’, and inserted proscription against disclosing 

information to any person not a member, officer, or 

employee of the Commission. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

INVESTOR ACCESS TO INFORMATION 

Pub. L. 104–290, title III, § 306, Oct. 11, 1996, 110 Stat. 

3439, provided that: ‘‘The Commission shall— 

‘‘(1) provide for the establishment and maintenance 

of a readily accessible telephonic or other electronic 

process to receive inquiries regarding disciplinary ac-

tions and proceedings involving investment advisers 

and persons associated with investment advisers; and 

‘‘(2) provide for prompt response to any inquiry de-

scribed in paragraph (1).’’ 

§ 80b–10a. Consultation 

(a) Examination results and other information 

(1) The appropriate Federal banking agency 
shall provide the Commission upon request the 
results of any examination, reports, records, or 
other information to which such agency may 
have access— 

(A) with respect to the investment advisory 
activities of any— 

(i) bank holding company; 
(ii) bank; or 
(iii) separately identifiable department or 

division of a bank, 

that is registered under section 80b–3 of this 
title; and 

(B) in the case of a bank holding company or 
bank that has a subsidiary or a separately 
identifiable department or division registered 
under that section, with respect to the invest-
ment advisory activities of such bank or bank 
holding company. 

(2) The Commission shall provide to the appro-
priate Federal banking agency upon request the 
results of any examination, reports, records, or 
other information with respect to the invest-

ment advisory activities of any bank holding 
company, bank, or separately identifiable de-
partment or division of a bank, which is reg-
istered under section 80b–3 of this title. 

(3) Notwithstanding any other provision of 
law, the Commission and the appropriate Fed-
eral banking agencies shall not be compelled to 
disclose any information provided under para-
graph (1) or (2). Nothing in this paragraph shall 
authorize the Commission or such agencies to 
withhold information from Congress, or prevent 
the Commission or such agencies from comply-
ing with a request for information from any 
other Federal department or agency or any self- 
regulatory organization requesting the informa-
tion for purposes within the scope of its jurisdic-
tion, or complying with an order of a court of 
the United States in an action brought by the 
United States, the Commission, or such agen-
cies. For purposes of section 552 of title 5, this 
paragraph shall be considered a statute de-
scribed in subsection (b)(3)(B) of such section 
552. 

(b) Effect on other authority 

Nothing in this section shall limit in any re-
spect the authority of the appropriate Federal 
banking agency with respect to such bank hold-
ing company (or affiliates or subsidiaries there-
of), bank, or subsidiary, department, or division 
or a bank under any other provision of law. 

(c) Definition 

For purposes of this section, the term ‘‘appro-
priate Federal banking agency’’ shall have the 
same meaning as given in section 1813 of title 12. 

(Aug. 22, 1940, ch. 686, title II, § 210A, as added 
Pub. L. 106–102, title II, § 220, Nov. 12, 1999, 113 
Stat. 1400.) 

EFFECTIVE DATE 

Section effective 18 months after Nov. 12, 1999, see 

section 225 of Pub. L. 106–102, set out as an Effective 

Date of 1999 Amendment note under section 77c of this 

title. 

§ 80b–11. Rules, regulations, and orders of Com-
mission 

(a) Power of Commission 

The Commission shall have authority from 
time to time to make, issue, amend, and rescind 
such rules and regulations and such orders as 
are necessary or appropriate to the exercise of 
the functions and powers conferred upon the 
Commission elsewhere in this subchapter. For 
the purposes of its rules or regulations the Com-
mission may classify persons and matters with-
in its jurisdiction and prescribe different re-
quirements for different classes of persons or 
matters. 

(b) Effective date of regulations 

Subject to the provisions of chapter 15 of title 
44 and regulations prescribed under the author-
ity thereof, the rules and regulations of the 
Commission under this subchapter, and amend-
ments thereof, shall be effective upon publica-
tion in the manner which the Commission shall 
prescribe, or upon such later date as may be pro-
vided in such rules and regulations. 
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(c) Orders of Commission after notice and hear-
ing; type of notice 

Orders of the Commission under this sub-
chapter shall be issued only after appropriate 
notice and opportunity for hearing. Notice to 
the parties to a proceeding before the Commis-
sion shall be given by personal service upon each 
party or by registered mail or certified mail or 
confirmed telegraphic notice to the party’s last 
known business address. Notice to interested 
persons, if any, other than parties may be given 
in the same manner or by publication in the 
Federal Register. 

(d) Good faith compliance with rules and regula-
tions 

No provision of this subchapter imposing any 
liability shall apply to any act done or omitted 
in good faith in conformity with any rule, regu-
lation, or order of the Commission, notwith-
standing that such rule, regulation, or order 
may, after such act or omission, be amended or 
rescinded or be determined by judicial or other 
authority to be invalid for any reason. 

(Aug. 22, 1940, ch. 686, title II, § 211, 54 Stat. 855; 
Pub. L. 86–507, § 1(16), June 11, 1960, 74 Stat. 201; 
Pub. L. 86–750, § 14, Sept. 13, 1960, 74 Stat. 888; 
Pub. L. 100–181, title VII, § 705, Dec. 4, 1987, 101 
Stat. 1264.) 

AMENDMENTS 

1987—Subsec. (b). Pub. L. 100–181 substituted ‘‘chapter 

15 of title 44’’ for ‘‘the Federal Register Act’’. 
1960—Subsec. (a). Pub. L. 86–750 inserted ‘‘functions 

and’’. 
Subsec. (c). Pub. L. 86–507 inserted ‘‘or certified mail’’ 

after ‘‘registered mail’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80b–3 of this 

title. 

§ 80b–12. Hearings 

Hearings may be public and may be held be-
fore the Commission, any member or members 
thereof, or any officer or officers of the Commis-
sion designated by it, and appropriate records 
thereof shall be kept. 

(Aug. 22, 1940, ch. 686, title II, § 212, 54 Stat. 855.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80b–10 of this 

title. 

§ 80b–13. Court review of orders 

(a) Petition; jurisdiction; findings of Commission; 
additional evidence; finality 

Any person or party aggrieved by an order is-
sued by the Commission under this subchapter 

may obtain a review of such order in the United 
States court of appeals within any circuit 
wherein such person resides or has his principal 
place of business, or in the United States Court 
of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the entry 
of such order, a written petition praying that 
the order of the Commission be modified or set 
aside in whole or in part. A copy of such petition 
shall be forthwith transmitted by the clerk of 
the court to any member of the Commission, or 
any officer thereof designated by the Commis-
sion for that purpose, and thereupon the Com-
mission shall file in the court the record upon 
which the order complained of was entered, as 
provided in section 2112 of title 28. Upon the fil-
ing of such petition such court shall have juris-
diction, which upon the filing of the record shall 
be exclusive, to affirm, modify, or set aside such 
order, in whole or in part. No objection to the 
order of the Commission shall be considered by 
the court unless such objection shall have been 
urged before the Commission or unless there 
were reasonable grounds for failure so to do. The 
findings of the Commission as to the facts, if 
supported by substantial evidence, shall be con-
clusive. If application is made to the court for 
leave to adduce additional evidence, and it is 
shown to the satisfaction of the court that such 
additional evidence is material and that there 
were reasonable grounds for failure to adduce 
such evidence in the proceeding before the Com-
mission, the court may order such additional 
evidence to be taken before the Commission and 
to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the 
court may seem proper. The Commission may 
modify its findings as to the facts by reason of 
the additional evidence so taken, and it shall 
file with the court such modified or new find-
ings, which, if supported by substantial evi-
dence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside 
of the original order. The judgment and decree 
of the court affirming, modifying, or setting 
aside, in whole or in part, any such order of the 
Commission shall be final, subject to review by 
the Supreme Court of the United States upon 
certiorari or certification as provided in section 
1254 of title 28. 

(b) Stay of Commission’s order 

The commencement of proceedings under sub-
section (a) of this section shall not, unless spe-
cifically ordered by the court, operate as a stay 
of the Commission’s order. 

(Aug. 22, 1940, ch. 686, title II, § 213, 54 Stat. 855; 
June 25, 1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 
1949, ch. 139, § 127, 63 Stat. 107; Pub. L. 85–791, § 26, 
Aug. 28, 1958, 72 Stat. 949; Pub. L. 100–181, title 
VII, § 706, Dec. 4, 1987, 101 Stat. 1264.) 

AMENDMENTS 

1987—Subsec. (a). Pub. L. 100–181 substituted ‘‘section 

1254 of title 28’’ for ‘‘sections 239 and 240 of the Judicial 

Code, as amended’’. 
1958—Subsec. (a). Pub. L. 85–791, in second sentence, 

substituted ‘‘transmitted by the clerk of the court to 

any member of the Commission, or’’ for ‘‘served upon 

any member of the Commission, or upon’’, substituted 

‘‘file in the court’’ for ‘‘certify and file in the court a 

transcript of’’, and inserted ‘‘as provided in section 2112 
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of title 28’’, and which, in third sentence, substituted 

‘‘petition’’ for ‘‘transcript’’, and ‘‘jurisdiction, which 

upon the filing of the record shall be exclusive’’ for ‘‘ex-

clusive jurisdiction’’. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80b–3 of this 

title. 

§ 80b–14. Jurisdiction of offenses and suits 

The district courts of the United States and 
the United States courts of any Territory or 
other place subject to the jurisdiction of the 
United States shall have jurisdiction of viola-
tions of this subchapter or the rules, regula-
tions, or orders thereunder, and, concurrently 
with State and Territorial courts, of all suits in 
equity and actions at law brought to enforce any 
liability or duty created by, or to enjoin any 
violation of this subchapter or the rules, regula-
tions, or orders thereunder. Any criminal pro-
ceeding may be brought in the district wherein 
any act or transaction constituting the viola-
tion occurred. Any suit or action to enforce any 
liability or duty created by, or to enjoin any 
violation of this subchapter or rules, regula-
tions, or orders thereunder, may be brought in 
any such district or in the district wherein the 
defendant is an inhabitant or transacts business, 
and process in such cases may be served in any 
district of which the defendant is an inhabitant 
or transacts business or wherever the defendant 
may be found. Judgments and decrees so ren-
dered shall be subject to review as provided in 
sections 1254, 1291, 1292, and 1294 of title 28. No 
costs shall be assessed for or against the Com-
mission in any proceeding under this subchapter 
brought by or against the Commission in any 
court. 

(Aug. 22, 1940, ch. 686, title II, § 214, 54 Stat. 856; 
Pub. L. 100–181, title VII, § 707, Dec. 4, 1987, 101 
Stat. 1264; Pub. L. 101–429, title IV, § 403, Oct. 15, 
1990, 104 Stat. 951.) 

AMENDMENTS 

1990—Pub. L. 101–429 inserted ‘‘and actions at law 

brought to enforce any liability or duty created by, or’’ 

after ‘‘all suits in equity’’ and ‘‘to enforce any liability 

or duty created by, or’’ after ‘‘Any suit or action’’. 

1987—Pub. L. 100–181 substituted ‘‘sections 1254, 1291, 

1292, and 1294 of title 28’’ for ‘‘sections 128 and 240 of the 

Judicial Code, as amended, and section 7, as amended, 

of the Act entitled ‘An Act to establish a court of ap-

peals for the District of Columbia’, approved February 

9, 1893’’. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1), (2) of Pub. L. 

101–429, set out in a note under section 77g of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80b–9 of this 

title. 

§ 80b–15. Validity of contracts 

(a) Waiver of compliance as void 

Any condition, stipulation, or provision bind-
ing any person to waive compliance with any 
provision of this subchapter or with any rule, 
regulation, or order thereunder shall be void. 

(b) Rights affected by invalidity 

Every contract made in violation of any provi-
sion of this subchapter and every contract here-
tofore or hereafter made, the performance of 
which involves the violation of, or the continu-
ance of any relationship or practice in violation 
of any provision of this subchapter, or any rule, 
regulation, or order thereunder, shall be void (1) 
as regards the rights of any person who, in viola-
tion of any such provision, rule, regulation, or 
order, shall have made or engaged in the per-
formance of any such contract, and (2) as re-
gards the rights of any person who, not being a 
party to such contract, shall have acquired any 
right thereunder with actual knowledge of the 
facts by reason of which the making or perform-
ance of such contract was in violation of any 
such provision. 

(Aug. 22, 1940, ch. 686, title II, § 215, 54 Stat. 856.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80b–16. Omitted 

CODIFICATION 

Section, act Aug. 22, 1940, ch. 686, title II, § 216, 54 

Stat. 857, which required the Securities and Exchange 

Commission to submit an annual report to Congress on 

the work of the Commission, terminated, effective May 

15, 2000, pursuant to section 3003 of Pub. L. 104–66, as 

amended, set out as a note under section 1113 of Title 

31, Money and Finance. See, also, page 191 of House 

Document No. 103–7. 

§ 80b–17. Penalties 

Any person who willfully violates any provi-
sion of this subchapter, or any rule, regulation, 
or order promulgated by the Commission under 
authority thereof, shall, upon conviction, be 
fined not more than $10,000, imprisoned for not 
more than five years, or both. 

(Aug. 22, 1940, ch. 686, title II, § 217, 54 Stat. 857; 
Pub. L. 86–750, § 15, Sept. 13, 1960, 74 Stat. 888; 
Pub. L. 94–29, § 27(f), June 4, 1975, 89 Stat. 163.) 

AMENDMENTS 

1975—Pub. L. 94–29 substituted ‘‘imprisoned for not 

more than five years’’ for ‘‘imprisoned for not more 

than two years’’. 
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1960—Pub. L. 86–750 inserted ‘‘, or any rule, regula-

tion or order promulgated by the Commission under au-

thority thereof,’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

§ 80b–18. Hiring and leasing authority of Com-
mission 

The provisions of section 78d(b) of this title 
shall be applicable with respect to the power of 
the Commission— 

(1) to appoint and fix the compensation of 
such other employees as may be necessary for 
carrying out its functions under this sub-
chapter, and 

(2) to lease and allocate such real property 
as may be necessary for carrying out its func-
tions under this subchapter. 

(Aug. 22, 1940, ch. 686, title II, § 218, 54 Stat. 857; 
Oct. 28, 1949, ch. 782, title XI, § 1106(a), 63 Stat. 
972; Pub. L. 101–550, title I, § 104(d), Nov. 15, 1990, 
104 Stat. 2714.) 

AMENDMENTS 

1990—Pub. L. 101–550 amended section generally. Prior 

to amendment, section related to appointment and 

compensation of employees. 
1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80b–18a. State regulation of investment advis-
ers 

(a) Jurisdiction of State regulators 

Nothing in this subchapter shall affect the ju-
risdiction of the securities commissioner (or any 
agency or officer performing like functions) of 
any State over any security or any person inso-
far as it does not conflict with the provisions of 
this subchapter or the rules and regulations 
thereunder. 

(b) Dual compliance purposes 

No State may enforce any law or regulation 
that would require an investment adviser to 
maintain any books or records in addition to 
those required under the laws of the State in 
which it maintains its principal place of busi-
ness, if the investment adviser— 

(1) is registered or licensed as such in the 
State in which it maintains its principal place 
of business; and 

(2) is in compliance with the applicable 
books and records requirements of the State 
in which it maintains its principal place of 
business. 

(c) Limitation on capital and bond requirements 

No State may enforce any law or regulation 
that would require an investment adviser to 

maintain a higher minimum net capital or to 
post any bond in addition to any that is required 
under the laws of the State in which it main-
tains its principal place of business, if the in-
vestment adviser— 

(1) is registered or licensed as such in the 
State in which it maintains its principal place 
of business; and 

(2) is in compliance with the applicable net 
capital or bonding requirements of the State 
in which it maintains its principal place of 
business. 

(d) National de minimis standard 

No law of any State or political subdivision 
thereof requiring the registration, licensing, or 
qualification as an investment adviser shall re-
quire an investment adviser to register with the 
securities commissioner of the State (or any 
agency or officer performing like functions) or 
to comply with such law (other than any provi-
sion thereof prohibiting fraudulent conduct) if 
the investment adviser— 

(1) does not have a place of business located 
within the State; and 

(2) during the preceding 12-month period, has 
had fewer than 6 clients who are residents of 
that State. 

(Aug. 22, 1940, ch. 686, title II, § 222, as added Pub. 
L. 86–750, § 16, Sept. 13, 1960, 74 Stat. 888; amend-
ed Pub. L. 104–290, title III, § 304, Oct. 11, 1996, 110 
Stat. 3438; Pub. L. 105–353, title III, § 301(d)(2), 
Nov. 3, 1998, 112 Stat. 3237.) 

AMENDMENTS 

1998—Subsec. (b)(2). Pub. L. 105–353 substituted ‘‘prin-

cipal’’ for ‘‘principle’’. 

1996—Pub. L. 104–290 substituted ‘‘regulation’’ for 

‘‘control’’ in section catchline and amended text gener-

ally, designating existing provisions as subsec. (a), in-

serting heading, and adding subsecs. (b) to (d). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–290 effective 270 days after 

Oct. 11, 1996, see section 308(a) of Pub. L. 104–290, as 

amended, set out as a note under section 80b–2 of this 

title. 

§ 80b–19. Separability 

If any provision of this subchapter or the ap-
plication of such provision to any person or cir-
cumstances shall be held invalid, the remainder 
of the subchapter and the application of such 
provision to persons or circumstances other 
than those as to which it is held invalid shall 
not be affected thereby. 

(Aug. 22, 1940, ch. 686, title II, § 219, 54 Stat. 857.) 

§ 80b–20. Short title 

This subchapter may be cited as the ‘‘Invest-
ment Advisers Act of 1940’’. 

(Aug. 22, 1940, ch. 686, title II, § 220, 54 Stat. 857.) 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–290, title III, § 301, Oct. 11, 1996, 110 Stat. 

3436, provided that: ‘‘This title [enacting section 80b–3a 

of this title, amending sections 80b–2, 80b–3, and 80b–18a 

of this title and section 1002 of Title 29, Labor, and en-

acting provisions set out as notes under sections 80b–2, 

80b–3a, and 80b–10 of this title and section 1002 of Title 

29] may be cited as the ‘Investment Advisers Super-

vision Coordination Act’.’’ 
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§ 80b–21. Effective date 

This subchapter shall become effective on No-
vember 1, 1940. 

(Aug. 22, 1940, ch. 686, title II, § 221, 54 Stat. 857.) 

CHAPTER 2E—OMNIBUS SMALL BUSINESS 
CAPITAL FORMATION 

Sec. 

80c. Liaison between Securities Exchange Com-

mission and Small Business Administra-

tion. 

(a) Studies on needs, problems, and costs 

of businesses; availability. 

(b) Availability of studies to Small Busi-

ness Administration. 

80c–1. Annual government-business forum on cap-

ital formation. 

(a) Responsibility of Securities Exchange 

Commission. 

(b) Participation in forum planning. 

(c) Preparation of statements and re-

ports. 

(d) Transmittal of proceedings and find-

ings. 

80c–2. Authorization of appropriations. 

80c–3. Reduction of costs of small securities issues. 

§ 80c. Liaison between Securities Exchange Com-
mission and Small Business Administration 

(a) Studies on needs, problems, and costs of busi-
nesses; availability 

The Securities and Exchange Commission 
shall gather, analyze, and make available to the 
public, information with respect to the capital 
formation needs, and the problems and costs in-
volved with new, small, medium-sized, and inde-
pendent businesses. 

(b) Availability of studies to Small Business Ad-
ministration 

The Commission shall make the results of 
such studies available to the Small Business Ad-
ministration and otherwise have regular com-
munication and liaison with such Administra-
tion in these matters. 

(Pub. L. 96–477, title V, § 502, Oct. 21, 1980, 94 
Stat. 2292.) 

EFFECTIVE DATE 

Section 507 of title V of Pub. L. 96–477 provided that: 

‘‘Except as otherwise specified, the amendments made 

by this title [enacting this chapter and amending sec-

tion 77s of this title] shall become effective January 1 

of the year following the date of enactment of this Act 

[Oct. 21, 1980].’’ 

SHORT TITLE 

Section 501 of title V of Pub. L. 96–477 provided that: 

‘‘This title [enacting this chapter and amending section 

77s of this title] may be cited as the ‘Omnibus Small 

Business Capital Formation Act of 1980’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 80c–1 of this 

title. 

§ 80c–1. Annual government-business forum on 
capital formation 

(a) Responsibility of Securities Exchange Com-
mission 

Pursuant to the consultation called for in sec-
tion 80c of this title, the Securities and Ex-

change Commission shall conduct an annual 
Government-business forum to review the cur-
rent status of problems and programs relating to 
small business capital formation. 

(b) Participation in forum planning 

The Commission shall invite other Federal 
agencies, such as the Department of the Treas-
ury, the Board of Governors of the Federal Re-
serve System, the Small Business Administra-
tion, organizations representing State securities 
commissioners, and leading small business and 
professional organizations concerned with cap-
ital formation, to participate in the planning for 
such forums. 

(c) Preparation of statements and reports 

The Commission may request any of the Fed-
eral departments, agencies, or organizations 
such as those specified in subsection (b) of this 
section, or other groups or individuals, to pre-
pare statements and reports to be delivered at 
such forums. Such departments and agencies 
shall cooperate in this effort. 

(d) Transmittal of proceedings and findings 

A summary of the proceedings of such forums 
and any findings or recommendations thereof 
shall be prepared and transmitted to the partici-
pants, appropriate committees of the Congress, 
and others who may be interested in the subject 
matter. 

(Pub. L. 96–477, title V, § 503, Oct. 21, 1980, 94 
Stat. 2292.) 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which a report required 

under subsection (d) of this section is listed on page 

190), see section 3003 of Pub. L. 104–66, as amended, set 

out as a note under section 1113 of Title 31, Money and 

Finance. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 77s, 80c–3 of this 

title. 

§ 80c–2. Authorization of appropriations 

For fiscal year 1982, and for each of the three 
succeeding fiscal years, there are hereby author-
ized to be appropriated such amounts as may be 
necessary and appropriate to carry out the pro-
visions and purposes of this chapter. Any sums 
so appropriated shall remain available until ex-
pended. 

(Pub. L. 96–477, title V, § 504, Oct. 21, 1980, 94 
Stat. 2292.) 

§ 80c–3. Reduction of costs of small securities is-
sues 

(a) The Securities and Exchange Commission 
shall use its best efforts to identify and reduce 
the costs of raising capital in connection with 
the issuance of securities by firms whose aggre-
gate outstanding securities and other indebted-
ness have a market value of $25,000,000 or less, 
through such means as studies, giving appro-
priate publicity to improved technology devel-
opments in fields such as printing, communica-
tions, and filing, and giving special attention to 
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the effect of existing and proposed regulatory 
changes upon the small companies wishing to 
raise capital and independent broker-dealers 
which are in a key position with respect to the 
costs of underwriting and making markets in 
the securities of smaller companies. 

(b) The Commission shall report on these ef-
forts at the annual Government-business forum 
required by section 80c–1 of this title. 

(Pub. L. 96–477, title V, § 506, Oct. 21, 1980, 94 
Stat. 2293.) 

CHAPTER 3—TRADE-MARKS 

§§ 81 to 134. Repealed. July 5, 1946, ch. 540, 
§ 46(a), 60 Stat. 444 

DISTRIBUTION TABLE 

Title 15 
Former Sections 

Title 15 
New Sections 

81 ............................................ 1051, 1054, 1126(b). 
82 ............................................ 1051, 1061. 
83 ............................................ 1126. 
84 ............................................ 1125(c), (d). 
85 ............................................ 1052. 
86 ............................................ 1062, 1063. 
87 ............................................ 1063, 1066 to 1068. 
88 ............................................ 1070. 
89 ............................................ 1071. 
90 ............................................ 1060. 
91 ............................................ 1057(a), (c). 
92 ............................................ 1058, 1059, 1126(f). 
93 ............................................ 1064, 1068, 1070. 
94 ............................................ 1113. 
95 ............................................ 1113. 
96 ............................................ 1057(b), 1114, 1115, 1117. 
97 ............................................ 1121. 
98 ............................................ 1122. 
99 ............................................ 1116, 1117. 
100 ........................................... 1116, 1118. 
101 ........................................... 1115. 
102 ........................................... 1071, 1119. 
103 ........................................... 1051 note. 
104 ........................................... 1120. 
105 ........................................... 1123. 
106 ........................................... 1124. 
107 ........................................... 1111. 
108 ........................................... 1127. 
109 ........................................... 1051 note. 
121 ........................................... 1051 note, 1091, 1126. 
122 ........................................... 1092. 
123 ........................................... 1125. 
124 ........................................... 1114, 1117. 
125 ........................................... 1111. 
126 ........................................... 1094, 1126(f). 
127 ........................................... 1057(e). 
128 ........................................... 1113. 
131 ........................................... 1112. 
132 ........................................... 1051 note. 
133 ........................................... 1057(f). 
134 ........................................... not now covered. 

Sections were repealed effective one year from July 5, 

1946, insofar as inconsistent with present trade-mark 

provisions contained in chapter 22, § 1051 et seq. of this 

title. For effect of repeal on existing registrations and 

pending proceedings see notes under section 1051 of this 

title. 

Sections 98 and 127 were rerepealed by act June 25, 

1948, ch. 646, § 39, 62 Stat. 992, eff. Sept. 1, 1948. 

DERIVATION 

Sections were derived from the following acts: 

Feb. 20, 1905, ch. 592, §§ 1 to 23, 25–30, 33 Stat. 724 to 

731. 

May 4, 1906, ch. 2081, §§ 1 to 3, 34 Stat. 168, 169. 

Mar. 2, 1907, ch. 2573, §§ 1, 2, 34 Stat. 1251, 1252. 

Feb. 18, 1909, ch. 144, 35 Stat. 627, 628. 

Feb. 18, 1911, ch. 113, 36 Stat. 918. 

Mar. 3, 1911, ch. 231, § 291, 36 Stat. 1167. 

Aug. 24, 1912, ch. 370, § 5, 37 Stat. 498. 

Jan. 8, 1913, ch. 7, 37 Stat. 649. 

Mar. 19, 1920, ch. 104, §§ 1 to 9, 41 Stat. 533 to 535. 

June 7, 1924, ch. 341, 43 Stat. 647. 

Mar. 4, 1925, ch. 535, §§ 1, 3, 43 Stat. 1268, 1269. 

Mar. 2, 1929, ch. 488, § 2(b), 45 Stat. 1476. 

Apr. 11, 1930, ch. 132, § 4, 46 Stat. 155. 

June 7, 1934, ch. 426, 48 Stat. 926. 

June 20, 1936, ch. 617, 49 Stat. 1539. 

June 25, 1936, ch. 804, 49 Stat. 1921. 

June 10, 1938, ch. 332, §§ 1 to 3, 5, 52 Stat. 638, 639. 

CHAPTER 4—CHINA TRADE 

Sec. 

141. Short title. 

142. Definitions. 

143. Registrar; designation; station; supervision 

by Secretary of Commerce. 

144. China trade corporations. 

(a) Incorporation. 

(b) Articles of incorporation. 

(c) Prohibited transactions. 

(d) Capital stock requirements. 

144a. Incorporation fee for perpetual existence. 

145. Certificate of incorporation. 

146. General powers of corporation. 

146a. Jurisdiction of suits by or against China 

Trade Act corporation. 

147. Stock; issuance at par value. 

148. Payment of stock in real or personal prop-

erty. 

149. Bylaws. 

150. Stockholders’ meetings. 

(a) Time of first meeting; quorum. 

(b) Questions for determination only by 

stockholders. 

(c) Authorization of amendments to arti-

cles of incorporation. 

(d) Filing of bylaws and amendments and 

minutes of stockholders’ meetings 

with registrar. 

151. Directors. 

152. Reports; records for public inspection. 

153. Dividends. 

154. Investigations by registrar; revocation of cer-

tificate of incorporation. 

155. Authority of registrar in obtaining evidence. 

(a) Subpena for attendance of witness 

and production of records, etc. 

(b) Aid of Federal district court. 

(c) Repealed. 

(d) Access of registrar or his employee to 

books and records. 

156. Dissolution of corporation; trustees. 

157. Regulations and fees; disposition of fees and 

penalties. 

158. False or fraudulent statements prohibited; 

penalties. 

159. Unauthorized use of legend; penalty. 

160. Maintenance of agent for service. 

161. Alteration, amendment, or repeal. 

162. Creation of China corporations restricted. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 26 sections 246, 992, 

1504, 6072, 6091. 

§ 141. Short title 

This chapter may be cited as the ‘‘China Trade 
Act, 1922.’’ 

(Sept. 19, 1922, ch. 346, § 1, 42 Stat. 849.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning act Sept. 19, 1922, ch. 346, 42 Stat. 

849. The Act (except sections 21 to 27) is classified to 

this chapter. Sections 21 to 27 of the Act amended title 

II of the Revenue Act of 1921, which was repealed by 

section 1100 of the Revenue Act of 1924 (43 Stat. 352). 

§ 142. Definitions 

When used in this chapter, unless the context 
otherwise indicates— 
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(a) The term ‘‘person’’ includes individual, 
partnership, corporation, and association; 

(b) The term ‘‘China’’ means (1) China includ-
ing Manchuria, Tibet, Mongolia, and any terri-
tory leased by China to any foreign government, 
(2) the Crown Colony of Hong Kong, and (3) the 
Province of Macao; 

(c) The terms ‘‘China Trade Act corporation’’ 
and ‘‘corporation’’ mean a corporation chartered 
under the provisions of this chapter; 

(d) The term ‘‘Federal district court’’ means 
any Federal district court, and the United 
States District Court for the District of Colum-
bia; 

(e) The term ‘‘Secretary’’ means the Secretary 
of Commerce; and 

(f) The term ‘‘registrar’’ means the China 
Trade Act registrar appointed under section 143 
of this title. 

(Sept. 19, 1922, ch. 346, § 2, 42 Stat. 849; June 25, 
1936, ch. 804, 49 Stat. 1921; Treaty Jan. 11, 1943, 57 
Stat. 767; June 25, 1948, ch. 646, § 32(a), 62 Stat. 
991; May 24, 1949, ch. 139, § 127, 63 Stat. 107.) 

CODIFICATION 

Words ‘‘the United States Court for China’’ deleted 

from definition of ‘‘Federal district court’’ under the 

authority of Treaty between the United States and the 

Republic of China, 57 Stat. 767, which was signed in 

Washington, Jan. 11, 1943, ratified by the United States 

Senate on Feb. 11, 1943, ratified by the President on 

May 4, 1943, and ratified by the Republic of China on 

Feb. 4, 1943, by which the United States relinquished all 

extraterritorial jurisdiction and rights in China. 

Congress by private act Dec. 22, 1944, ch. 691, 58 Stat. 

1086, provided for the relief of certain former employees 

of the United States Court for China for the period of 

July 1, 1942 to May 20, 1943, on which date the Court 

ceased to exist. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘United States District Court 

for the District of Columbia’’ for ‘‘district court of the 

United States for the District of Columbia’’. 

Act June 25, 1936, substituted ‘‘district court of the 

United States for the District of Columbia’’ for ‘‘Su-

preme Court of the District of Columbia’’. 

§ 143. Registrar; designation; station; supervision 
by Secretary of Commerce 

The Secretary of Commerce may authorize 
such Foreign Service officer as Secretary of 
State shall make available to perform duties of 
China Trade Act Registrar under his direction. 
The official station of the registrar shall be in 
China at a place to be designated by the Sec-
retary. All functions vested in the registrar by 
this chapter shall be administered by him under 
the supervision of the Secretary; except that 
upon appeal to the Secretary in such manner as 
he shall by regulation prescribe, any action of 
the registrar may be affirmed, modified, or set 
aside by the Secretary as he deems advisable. 

(Sept. 19, 1922, ch. 346, § 3, 42 Stat. 850; 1939 
Reorg. Plan No. II, § 1(d), eff. July 1, 1939, 4 F.R. 
2731, 53 Stat. 1431.) 

TRANSFER OF FUNCTIONS 

Secretary of Commerce may authorize such Foreign 

Service officer as Secretary of State shall make avail-

able to perform duties of China Trade Act Registrar 

under direction of Secretary of Commerce to conform 
to 1939 Reorg. Plan No. II, set out in the Appendix to 
Title 5, Government Organization and Employees. 

Responsibilities of Secretary of Commerce with re-
gard to China Trade Act Registrar are exercised by 
Deputy Assistant Secretary for International Com-
merce in Domestic and International Business Admin-
istration of the Department of Commerce, with the 
power of redelegation. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 142 of this title; 
title 18 section 6001. 

§ 144. China trade corporations 

(a) Incorporation 

Three or more individuals (hereinafter in this 
chapter referred to as ‘‘incorporators’’), a major-
ity of whom are citizens of the United States, 
may, as hereinafter in this chapter provided, 
form a District of Columbia corporation for the 
purpose of engaging in business within China. 

(b) Articles of incorporation 

The incorporators may adopt articles of incor-
poration which shall be filed with the Secretary 
at his office in the District of Columbia and may 
thereupon make application to the Secretary for 
a certificate of incorporation in such manner 
and form as shall be by regulation prescribed. 
The articles of incorporation shall state— 

(1) The name of the proposed China Trade 
Act corporation, which shall end with the leg-
end, ‘‘Federal Inc. U.S.A.’’, and which shall 
not, in the opinion of the Secretary, be likely 
in any manner to mislead the public; 

(2) The location of its principal office, which 
shall be in the District of Columbia; 

(3) The particular business in which the cor-
poration is to engage; 

(4) The amount of the authorized capital 
stock, the designation of each class of stock, 
the terms upon which it is to be issued, and 
the number and par value of the shares of each 
class of stock; 

(5) The duration of the corporation, which 
may be perpetual or for a limited period; 

(6) The names and addresses of at least three 
individuals (a majority of whom, at the time 
of designation and during their term of office, 
shall be citizens of the United States), to be 
designated by the incorporators, who shall 
serve as temporary directors; and 

(7) The fact that an amount equal to 25 per 
centum of the amount of the authorized cap-
ital stock has been in good faith subscribed to. 

(c) Prohibited transactions 

A China Trade Act corporation shall not en-
gage in the business of discounting bills, notes, 
or other evidences of debt, of receiving deposits, 
of buying and selling bills of exchange, or of is-
suing bills, notes, or other evidences of debt, for 
circulation as money; nor engage in any other 
form of banking business; nor engage in any 
form of insurance business; nor engage in, nor be 
formed to engage in, the business of owning or 
operating any vessel, unless the controlling in-
terest in such corporation is owned by citizens 
of the United States, within the meaning of sec-
tions 802 and 803 of title 46, Appendix. 

(d) Capital stock requirements 

No certificate of incorporation shall be deliv-
ered to a China Trade Act corporation and no in-
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corporation shall be complete until at least 25 
per centum of its authorized capital stock has 
been paid in cash, or, in accordance with the 
provisions of section 148 of this title, in real or 
personal property which has been placed in the 
custody of the directors, and such corporation 
has filed a statement to this effect under oath 
with the registrar within six months after the 
issuance of its certificate of incorporation, ex-
cept that the registrar may grant additional 
time for the filing of such statement upon appli-
cation made prior to the expiration of such six 
months. If any such corporation transacts busi-
ness in violation of this subdivision of this sec-
tion or fails to file such statement within six 
months, or within such time as the registrar 
prescribes upon such application, the registrar 
shall institute proceedings under section 154 of 
this title for the revocation of the certificate. 

(Sept. 19, 1922, ch. 346, § 4, 42 Stat. 850; Feb. 26, 
1925, ch. 345, §§ 1–5, 43 Stat. 995; June 25, 1938, ch. 
696, § 1, 52 Stat. 1195.) 

AMENDMENTS 

1938—Subsec. (b)(5). Act June 25, 1938, amended par. 

(5) generally. 

1925—Act Feb. 26, 1925 amended subsecs. (a), (b)(6), (7), 

and (c), and added subsec. (d). 

EFFECTIVE DATE OF 1938 AMENDMENT 

Act June 25, 1938, provided that the amendment shall 

apply to all China Trade Act corporations created after 

the date of enactment of the act. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 148 of this title. 

§ 144a. Incorporation fee for perpetual existence 

Any China Trade Act corporation existing on 
June 25, 1938, may make its existence perpetual 
only upon application to the Secretary of Com-
merce to amend its charter in that respect and 
upon payment of a fee equivalent to the incorpo-
ration fee. Upon receipt of such application and 
the payment of such prescribed fee, the Sec-
retary shall approve such application and the 
charter of the corporation shall be amended ac-
cordingly. 

(June 25, 1938, ch. 696, § 2, 52 Stat. 1196.) 

CODIFICATION 

Section was not enacted as part of the China Trade 

Act, 1922, which comprises this chapter. 

§ 145. Certificate of incorporation 

The Secretary shall, upon the filing of such 
application, issue a certificate of incorporation 
certifying that the provisions of this chapter 
have been complied with and declaring that the 
incorporators are a body corporate, if (a) an in-
corporation fee of $100 has been paid him; (b) he 
finds that the articles of incorporation and 
statements therein conform to the requirements 
of, and that the incorporation is authorized by, 
this chapter; and (c) he finds that such corpora-
tion will aid in developing markets in China for 
goods produced in the United States. A copy of 
the articles of incorporation shall be made a 
part of the certificate of incorporation and 
printed in full thereon. Any failure, previous to 
the issuance of the certificate of incorporation, 

by the incorporators or in respect to the appli-
cation for the certificate of incorporation, to 
conform to any requirement of law which is a 
condition precedent to such issuance, may not 
subsequent thereto be held to invalidate the cer-
tificate of incorporation or alter the legal status 
of any act of a China Trade Act corporation, ex-
cept in proceedings instituted by the registrar 
for the revocation of the certificate of incorpo-
ration. 

(Sept. 19, 1922, ch. 346, § 5, 42 Stat. 850.) 

§ 146. General powers of corporation 

In addition to the powers granted elsewhere in 
this chapter, a China Trade Act corporation— 

(a) Shall have the right of succession during 
the existence of the corporation; 

(b) Shall have a corporate seal and may, with 
the approval of the Secretary, alter it; 

(c) May sue and be sued; 
(d) Shall have the right to transact the busi-

ness authorized by its articles of incorporation 
and such further business as is properly con-
nected therewith or necessary and incidental 
thereto; 

(e) May make contracts and incur liabilities; 
(f) May acquire and hold real or personal prop-

erty, necessary to effect the purpose for which it 
is formed, and dispose of such property when no 
longer needed for such purposes; 

(g) May borrow money and issue its notes, cou-
pon or registered bonds, or other evidences of 
debt, and secure their payment by a mortgage of 
its property; and 

(h) May establish such branch offices at such 
places in China as it deems advisable. 

(Sept. 19, 1922, ch. 346, § 6, 42 Stat. 851; Feb. 26, 
1925, ch. 345, § 6, 43 Stat. 996.) 

AMENDMENTS 

1925—Par. (b). Act Feb. 26, 1925, substituted ‘‘Shall’’ 

for ‘‘May’’. 

TREATY 

Par. (h) of this section has been affected by the 1943 

Treaty between United States of America and the Re-

public of China, 57 Stat. 767, in which the United States 

relinquished all extraterritorial jurisdiction and rights 

in China. See Codification note set out under section 

142 of this title. 

§ 146a. Jurisdiction of suits by or against China 
Trade Act corporation 

The Federal district courts shall have exclu-
sive original jurisdiction of all suits to which a 
China Trade Act corporation, or a stockholder, 
director, or officer thereof in his capacity as 
such, is a party. Suit against the corporation 
may be brought in the United States District 
Court for the District of Columbia or in the Fed-
eral district court for any district in which the 
corporation has an agent and is engaged in doing 
business. 

(Sept. 19, 1922, ch. 346, § 20(a), formerly § 20, 42 
Stat. 855; renumbered § 20(a), Feb. 26, 1925, ch. 
345, § 10, 43 Stat. 996; June 25, 1936, ch. 804, 49 
Stat. 1921; Treaty of Jan. 11, 1943, 57 Stat. 767; 
June 25, 1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 
1949, ch. 139, § 127, 63 Stat. 107.) 
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CODIFICATION 

Section comprises subsec. (a) of section 20 of act 

Sept. 19, 1922, as amended by act Feb. 26, 1925. Subsec. 

(b) of section 20 is classified to section 160 of this title. 

In the first sentence, the words ‘‘(except as provided 

by the Act entitled ‘An Act creating a United States 

Court for China and prescribing the jurisdiction there-

of,’ approved June 30, 1906, as amended)’’ have been 

omitted because that Act (formerly classified to sec-

tions 191 to 197, 199, 200, and 202 of Title 22, Foreign Re-

lations and Intercourse) was repealed by act June 25, 

1948, ch. 646, § 39, 62 Stat. 992, eff. Sept. 1, 1948. 

The provision in the second sentence that suits 

against the China Trade Act corporation might also be 

brought in the United States Court for China was omit-

ted as that court is no longer in operation. By the trea-

ty of Jan. 11, 1943, between the United States and 

China, the United States relinquished extraterritorial 

rights in China. See Codification note set out under 

section 142 of this title. 

Section was formerly classified to section 53 of Title 

28 prior to the general revision and enactment of Title 

28, Judiciary and Judicial Procedure, by act June 25, 

1948, ch. 646, § 1, 62 Stat. 869. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘United States District Court 

for the District of Columbia’’ for ‘‘district court of the 

United States for the District of Columbia’’. 

Act June 25, 1936, changed name of ‘‘Supreme Court of 

the District of Columbia’’ to ‘‘district court of the 

United States for the District of Columbia’’. 

§ 147. Stock; issuance at par value 

Each share of the original or any subsequent 
issue of stock of a China Trade Act corporation 
shall be issued at not less than par value, and 
shall be paid for in cash, or in accordance with 
the provisions of section 148 of this title, in real 
or personal property which has been placed in 
the custody of the directors. No such share shall 
be issued until the amount of the par value 
thereof has been paid the corporation; and when 
issued, each share shall be held to be full paid 
and nonassessable; except that if any share is, in 
violation of this section, issued without the 
amount of the par value thereof having been 
paid to the corporation, the holder of such share 
shall be liable in suits by creditors for the dif-
ference between the amount paid for such share 
and the par value thereof. 

(Sept. 19, 1922, ch. 346, § 7, 42 Stat. 851; Feb. 26, 
1925, ch. 345, § 7, 43 Stat. 996.) 

AMENDMENTS 

1925—Act Feb. 26, 1925, substituted ‘‘not less than par 

value’’ for ‘‘par value only’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 148 of this title. 

§ 148. Payment of stock in real or personal prop-
erty 

No share of stock of a China Trade Act cor-
poration shall, for the purposes of section 147 of 
this title or of subdivision (d) of section 144 of 
this title, be held paid in real or personal prop-
erty unless (1) a certificate describing the prop-
erty and stating the value at which it is to be 
received has been filed by the corporation with 
the Secretary or the registrar in such manner as 
shall be by regulation prescribed, and a fee to be 

fixed by the Secretary or the registrar, respec-
tively, to cover the cost of any necessary inves-
tigation has been paid, and (2) the Secretary or 
the registrar, as the case may be, finds and has 
certified to the corporation that such value is 
not more than the fair market value of the prop-
erty. 

(Sept. 19, 1922, ch. 346, § 8, 42 Stat. 851.) 

REFERENCES IN TEXT 

Subdivision (d) of section 144 of this title, referred to 
in text, was in the original ‘‘paragraph (7) of subdivi-
sion (b) of section 4’’, which is classified to section 
144(b)(7) of this title. Part of the provisions of par. (7) 
were transferred to subd. (d) of section 144 by act Feb. 
26, 1925, ch. 345, §§ 3, 5, 43 Stat. 995. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 144, 147 of this 
title. 

§ 149. Bylaws 

The bylaws may provide— 
(a) The time, place, manner of calling, giving 

notice, and conduct of, and determination of a 
quorum for, the meetings, annual or special, of 
the stockholders or directors; 

(b) The number, qualifications, and manner of 
choosing and fixing the tenure of office and com-
pensation of all directors; but the number of 
such directors shall be not less than three, and 
a majority of the directors, and the president 
and the treasurer, or each officer holding a cor-
responding office, shall, during their tenure of 
office, be citizens of the United States resident 
in China. 

(c) The manner of calling for and collecting 
payments upon shares of stock, the penalties 
and forfeitures for nonpayment, the preparation 
of certificates of the shares, the manner of re-
cording their sale or transfer, and the manner of 
their representation at stockholders’ meetings. 

(Sept. 19, 1922, ch. 346, § 9, 42 Stat. 852; Feb. 26, 
1925, ch. 345, § 8, 43 Stat. 996.) 

AMENDMENTS 

1925—Par. (b). Act Feb. 26, 1925, amended par. (b) gen-

erally. 

§ 150. Stockholders’ meetings 

(a) Time of first meeting; quorum 

Within six months after the issuance of the 
certificate of incorporation of a China Trade Act 
corporation there shall be held a stockholders’ 
meeting either at the principal office or a 
branch office of the corporation. Such meeting 
shall be called by a majority of the directors 
named in the articles of incorporation and each 
stockholder shall be given at least ninety days’ 
notice of the meeting either in person or by 
mail. The holders of two-thirds of the voting 
shares, represented in person or by proxy, shall 
constitute a quorum at such meetings author-
ized to transact business. At this meeting or an 
adjourned meeting thereof a code of bylaws for 
the corporation shall be adopted by a majority 
of the voting shares represented at the meeting. 

(b) Questions for determination only by stock-
holders 

The following questions shall be determined 
only by the stockholders at a stockholders’ 
meeting: 
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(1) Adoption of the bylaws; 
(2) Amendments to the articles of incorpora-

tion or bylaws; 
(3) Authorization of the sale of the entire 

business of the corporation or of an independ-
ent branch of such business; 

(4) Authorization of the voluntary dissolu-
tion of the corporation; and 

(5) Authorization of application for the ex-
tension of the period of duration of the cor-
poration. 

(c) Authorization of amendments to articles of 
incorporation 

The adoption of any such amendment or au-
thorization shall require the approval of at least 
two-thirds of the voting shares. No amendment 
to the articles of incorporation or authorization 
for dissolution or extension shall take effect 
until (1) the corporation files a certificate with 
the Secretary stating the action taken, in such 
manner and form as shall be by regulation pre-
scribed, and (2) such amendment or authoriza-
tion is found and certified by the Secretary to 
conform to the requirements of this chapter. 

(d) Filing of bylaws and amendments and min-
utes of stockholders’ meetings with registrar 

A certified copy of the bylaws and amend-
ments thereof and of the minutes of all stock-
holders’ meetings of the corporation shall be 
filed with the registrar. 

(Sept. 19, 1922, ch. 346, § 10, 42 Stat. 852; Feb. 26, 
1925, ch. 345, § 9, 43 Stat. 996.) 

AMENDMENTS 

1925—Subsec. (a). Act Feb. 26, 1925, inserted 

‘‘, represented in person or by proxy,’’ in third sen-

tence. 

§ 151. Directors 

The directors designated in the articles of in-
corporation shall, until their successors take of-
fice, direct the exercise of all powers of a China 
Trade Act corporation except such as are con-
ferred upon the stockholders by law or by the 
articles of incorporation or bylaws of the cor-
poration. Thereafter the directors elected in ac-
cordance with the bylaws of the corporation 
shall direct the exercise of all powers of the cor-
poration except such as are so conferred upon 
the stockholders. In the exercise of such powers 
the directors may appoint and remove and fix 
the compensation of such officers and employees 
of the corporation as they deem advisable. 

(Sept. 19, 1922, ch. 346, § 11, 42 Stat. 852.) 

§ 152. Reports; records for public inspection 

(a) For the purposes of this chapter the fiscal 
year of a China Trade Act corporation shall cor-
respond to the calendar year. The corporation 
shall make and file with the registrar, in such 
manner and form and at such time as shall be by 
regulation prescribed, a report of its business for 
each such fiscal year and of its financial condi-
tion at the close of the year. The corporation 
shall furnish a true copy of the report to each of 
its stockholders. 

(b) The registrar shall file with the Secretary 
copies of all reports, certificates, and certified 

copies received or issued by the registrar under 
the provisions of this chapter. The Secretary 
shall file with the registrar copies of all applica-
tions for a certificate of incorporation, and cer-
tificates received or issued by the Secretary 
under the provisions of this chapter. All such pa-
pers shall be kept on record in the offices of the 
registrar and the Secretary, and shall be avail-
able for public inspection under such regulations 
as may be prescribed. 

(Sept. 19, 1922, ch. 346, § 12, 42 Stat. 853.) 

§ 153. Dividends 

Dividends declared by a China Trade Act cor-
poration shall be derived wholly from the sur-
plus profits of its business. 

(Sept. 19, 1922, ch. 346, § 13, 42 Stat. 853.) 

§ 154. Investigations by registrar; revocation of 
certificate of incorporation 

The registrar may, in order to ascertain if the 
affairs of a China Trade Act corporation are con-
ducted contrary to any provision of this chapter, 
or any other law, or any treaty of the United 
States, or the articles of incorporation or by-
laws of the corporation, investigate the affairs 
of the corporation. The registrar, whenever he is 
satisfied that the affairs of any China Trade Act 
corporation are or have been so conducted, may 
institute in the United States Court for China 
proceedings for the revocation of the certificate 
of incorporation of the corporation. The court 
may revoke such certificate if it finds the affairs 
of such corporation have been so conducted. 
Pending final decision in the revocation pro-
ceedings the court may at any time, upon appli-
cation of the registrar or upon its own motion, 
make such orders in respect to the conduct of 
the affairs of the corporation as it deems advis-
able. 

(Sept. 19, 1922, ch. 346, § 14, 42 Stat. 853.) 

REFERENCES IN TEXT 

United States Court for China, referred to in text, has 

been abolished. See Codification note set out under sec-

tion 142 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 144 of this title. 

§ 155. Authority of registrar in obtaining evi-
dence 

(a) Subpena for attendance of witness and pro-
duction of records, etc. 

For the efficient administration of the func-
tions vested in the registrar by this chapter, he 
may require, by subpoena issued by him or 
under his direction, (1) the attendance of any 
witness and the production of any book, paper, 
document, or other evidence from any place in 
China at any designated place of hearing in 
China, or, if the witness is actually resident or 
temporarily sojourning outside of China, at any 
designated place of hearing within fifty miles of 
the actual residence or place of sojourn of such 
witness, and (2) the taking of a deposition before 
any designated person having power to admin-
ister oaths. In the case of a deposition, the testi-
mony shall be reduced to writing by the person 
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taking the deposition or under his direction, and 
shall then be subscribed by the deponent. The 
registrar, or any officer, employee, or agent of 
the United States authorized in writing by him, 
may administer oaths and examine any witness. 
Any witness summoned or whose deposition is 
taken under this section shall be paid the same 
fees and mileage as are paid witnesses in the 
courts of the United States. 

(b) Aid of Federal district court 

In the case of failure to comply with any sub-
poena or in the case of the contumacy of any 
witness before the registrar or any individual so 
authorized by him, the registrar or such individ-
ual may invoke the aid of any Federal district 
court. Such court may thereupon order the wit-
ness to comply with the requirements of such 
subpoena and to give evidence touching the mat-
ter in question. Any failure to obey such order 
may be punished by such court as a contempt 
thereof. 

(c) Repealed. Pub. L. 91–452, title II, § 217, Oct. 
15, 1970, 84 Stat. 929 

(d) Access of registrar or his employee to books 
and records 

For the efficient administration of the func-
tions vested in the registrar by this chapter, he, 
or any officer, employee, or agent of the United 
States authorized in writing by him, shall at all 
reasonable times, for the purpose of examina-
tion, have access to and the right to copy any 
book, account, record, paper, or correspondence 
relating to the business or affairs of a China 
Trade Act corporation. Any person who upon de-
mand refuses the registrar, or any duly author-
ized officer, employee, or agent, such access or 
opportunity to copy, or hinders, obstructs, or re-
sists him in the exercise of such right, shall be 
liable to a penalty of not more than $5,000 for 
each such offense. Such penalty shall be recover-
able in a civil suit brought in the name of the 
United States. 

(Sept. 19, 1922, ch. 346, § 15, 42 Stat. 853; Pub. L. 
91–452, title II, § 217, Oct. 15, 1970, 84 Stat. 929.) 

AMENDMENTS 

1970—Subsec. (c). Pub. L. 91–452 struck out subsec. (c) 

which granted immunity from prosecution for any nat-

ural person testifying in obedience to a subpoena. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure. 

§ 156. Dissolution of corporation; trustees 

In case of the voluntary dissolution of a China 
Trade Act corporation or revocation of its cer-
tificate of incorporation, the directors of the 

corporation shall be trustees for the creditors 
and stockholders of the corporation; except that 
upon application to the United States Court for 
China by any interested party, or upon the mo-
tion of any court of competent jurisdiction in 
any proceeding pending before it, the court may 
in its discretion appoint as the trustees such 
persons, other than the directors, as it may de-
termine. The trustees are invested with the pow-
ers, and shall do all acts, necessary to wind up 
the affairs of the corporation and divide among 
the stockholders according to their respective 
interests the property of the corporation re-
maining after all obligations against it have 
been settled. For the purposes of this section the 
trustees may sue and be sued in the name of the 
corporation and shall be jointly and severally 
liable to the stockholders and creditors of the 
corporation to the extent of the property com-
ing into their hands as trustees. 

(Sept. 19, 1922, ch. 346, § 16, 42 Stat. 854.) 

REFERENCES IN TEXT 

United States Court for China, referred to in text, has 

been abolished. See Codification note set out under sec-

tion 142 of this title. 

§ 157. Regulations and fees; disposition of fees 
and penalties 

(a) The Secretary is authorized to make such 
regulations as may be necessary to carry into 
effect the functions vested in him or in the reg-
istrar by this chapter. 

(b) The Secretary is authorized to prescribe 
and fix the amount of such fees (other than the 
incorporation fee) to be paid him or the reg-
istrar for services rendered by the Secretary or 
the registrar to any person in the administra-
tion of the provisions of this chapter. All fees 
and penalties paid under this chapter shall be 
covered into the Treasury of the United States 
as miscellaneous receipts. 

(Sept. 19, 1922, ch. 346, § 17, 42 Stat. 854.) 

§ 158. False or fraudulent statements prohibited; 
penalties 

No stockholder, director, officer, employee, or 
agent of a China Trade Act corporation shall 
make, issue, or publish any statement, written 
or oral, or advertisement in any form, as to the 
value or as to the facts affecting the value of 
stocks, bonds, or other evidences of debt, or as 
to the financial condition or transactions, or 
facts affecting such condition or transactions, of 
such corporation if it has issued or is to issue 
stocks, bonds, or other evidences of debt, when-
ever he knows or has reason to believe that any 
material representation in such statement or 
advertisement is false. No stockholder, director, 
officer, employee, or agent of a China Trade Act 
corporation shall, if all the authorized capital 
stock thereof has not been paid in, make, issue, 
or publish any written statement or advertise-
ment, in any form, stating the amount of the 
authorized capital stock without also stating as 
the amount actually paid in, a sum not greater 
than the amount paid in. Any person violating 
any provisions of this section shall, upon convic-
tion thereof, be fined not more than $5,000 or im-
prisoned not more than ten years, or both. 
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(Sept. 19, 1922, ch. 346, § 18, 42 Stat. 855.) 

§ 159. Unauthorized use of legend; penalty 

No individual, partnership, or association, or 
corporation not incorporated under this chapter 
or under a law of the United States, shall engage 
in business within China under a name in con-
nection with which the legend ‘‘Federal Inc. 
U.S.A.’’ is used. Any person violating this sec-
tion shall, upon conviction thereof, be fined not 
more than $1,000 for each violation. 

(Sept. 19, 1922, ch. 346, § 19, 42 Stat. 855.) 

§ 160. Maintenance of agent for service 

Every China Trade Act corporation shall 
maintain in the District of Columbia a person as 
its accredited agent, upon whom legal process 
may be served, in any suit to be brought in the 
United States District Court for the District of 
Columbia, and who is authorized to enter an ap-
pearance in its behalf. In the event of the death 
or inability to serve, or the resignation or re-
moval, of such person, such corporation shall, 
within such time as the Secretary by regulation 
prescribes, appoint a successor. Such corpora-
tion shall file with the Secretary a certified 
copy of each power of attorney appointing a per-
son under this section, and a certified copy of 
the written consent of each person so appointed. 

(Sept. 19, 1922, ch. 346, § 20(b), as added Feb. 26, 
1925, ch. 345, § 10, 43 Stat. 996; June 25, 1936, ch. 
804, 49 Stat. 1921; June 25, 1948, ch. 646, § 32(a), 62 
Stat. 991; May 24, 1949, ch. 139, § 127, 63 Stat. 107.) 

CODIFICATION 

Section comprises subsec. (b) of section 20 of act 

Sept. 19, 1922, as added by act Feb. 26, 1925. Subsec. (a) 

of section 20 is classified to section 146a of this title. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘United States District Court 

for the District of Columbia’’ for ‘‘district court of the 

United States for the District of Columbia.’’ 

Act June 25, 1936, changed name of ‘‘Supreme Court of 

the District of Columbia’’ to ‘‘district court of the 

United States for the District of Columbia’’. 

§ 161. Alteration, amendment, or repeal 

The Congress of the United States reserves the 
right to alter, amend, or repeal any provision of 
this chapter. 

(Sept. 19, 1922, ch. 346, § 28, 42 Stat. 856.) 

§ 162. Creation of China corporations restricted 

No corporation for the purpose of engaging in 
business within China shall be created under any 
law of the United States other than this chap-
ter. 

(Sept. 19, 1922, ch. 346, § 29, as added Feb. 26, 1925, 
ch. 345, § 13, 43 Stat. 997.) 

CHAPTER 5—STATISTICAL AND 
COMMERCIAL INFORMATION 

Sec. 

171. Repealed. 

172. Transfer of duties of Department of Labor; 

special investigations. 

173, 174. Repealed. 

Sec. 

175. Additional duties of Bureau. 

176. Collection of commercial statistics. 

176a. Confidential nature of information furnished 

Bureau. 

176b, 177. Repealed. 

178. Collection of statistics of foreign and inter-

state commerce and transportation. 

179 to 181. Repealed. 

182. Statistics of manufactures. 

183. Report of statistics. 

184 to 187. Repealed. 

188. Publication of commercial information. 

189, 189a. Repealed. 

190. Discussions in commercial reports of partisan 

questions. 

191. Terms of measure, weight, and money in com-

mercial reports. 

192 to 195. Repealed or Omitted. 

196. Payments for rent of offices in foreign coun-

tries. 

197 to 198. Repealed. 

§ 171. Repealed. Pub. L. 90–620, § 3, Oct. 22, 1968, 
82 Stat. 1308 

Section, acts Aug. 23, 1912, ch. 350, § 1, 37 Stat. 407; 

Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736, directed that, as of 

July 12, 1912, the Bureau of Manufactures and the Bu-

reau of Statistics, both of the Department of Com-

merce, be consolidated into one bureau to be known as 

the Bureau of Foreign and Domestic Commerce, and 

that the duties required by law to be performed by the 

Bureau of Manufactures and the Bureau of Statistics be 

transferred to and performed by the Bureau of Foreign 

and Domestic Commerce. Pursuant to the powers 

transferred to and vested in the Secretary of Commerce 

under Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 24, 1950, 

15 F.R. 3174, 64 Stat. 1263, set out in the Appendix to 

Title 5, Government Organization and Employees, 

which transferred the functions of officers of the De-

partment of Commerce and the functions of all agen-

cies and employees of such Department, with a few ex-

ceptions, to the Secretary of Commerce, with power 

vested in him to authorize their performance or the 

performance of any of his functions by any of such offi-

cers, agencies, and employees, the Secretary, through 

internal reorganizations, has reassigned the functions 

of the Bureau of Foreign and Domestic Commerce to 

other offices of the Department. 

§ 172. Transfer of duties of Department of Labor; 
special investigations 

The duties of the Department of Labor, or Bu-
reau of Labor, ‘‘to ascertain, at as early a date 
as possible, and whenever industrial changes 
shall make it essential, the cost of producing ar-
ticles at the time dutiable in the United States, 
in leading countries where such articles are pro-
duced, by fully specified units of production, and 
under a classification showing the different ele-
ments of cost, or approximate cost, of such arti-
cles of production, including the wages paid in 
such industries per day, week, month, or year, 
or by the piece; and hours employed per day; and 
the profits of manufacturers and producers of 
such articles; and the comparative cost of liv-
ing, and the kind of living; what articles are 
controlled by trusts or other combinations of 
capital, business operations, or labor, and what 
effect said trusts, or other combinations of cap-
ital, business operations, or labor have on pro-
duction and prices’’, are, as of August 23, 1912, 
transferred to and shall be discharged by the Bu-
reau of Foreign and Domestic Commerce, and it 
shall be also the duty of said Bureau of Foreign 
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and Domestic Commerce to make such special 
investigation and report on particular subjects 
when required to do so by the President or ei-
ther House of Congress. 

(Aug. 23, 1912, ch. 350, § 1, 37 Stat. 407.) 

REFERENCES IN TEXT 

The quoted language of this section was originally 

enacted by act June 13, 1888, ch. 389, § 7, 25 Stat. 183, 

which charged the duties to the Commissioner of 

Labor. 

TRANSFER OF FUNCTIONS 

Functions of all other officers of Department of Com-

merce and functions of all agencies and employees of 

such Department, with a few exceptions, transferred to 

Secretary of Commerce, with power vested in him to 

authorize their performance or performance of any of 

his functions by any such officers, agencies, and em-

ployees, by Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 24, 

1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appendix 

to Title 5, Government Organization and Employees. 

Through internal reorganizations, functions of Bureau 

of Foreign and Domestic Commerce have been reas-

signed to other offices of Department of Commerce. 

§§ 173, 174. Repealed. Pub. L. 87–826, § 3, Oct. 15, 
1962, 76 Stat. 953 

Section 173, R.S. § 336; acts Feb. 14, 1903, ch. 552, § 10, 

32 Stat. 829; Aug. 23, 1912, ch. 350, § 1, 37, Stat. 407; Mar. 

4, 1913, ch. 141, § 1, 37 Stat. 736; Jan. 25, 1919, ch. 10, 40 

Stat. 1055; Mar. 1, 1919, ch. 86, 40 Stat. 1256, required an-

nual reports on statistics of commerce and navigation. 

See section 301 et seq. of Title 13, Census. 

Section 174, R.S. § 337; acts Feb. 14, 1903, ch. 552, § 10, 

32 Stat. 829; Aug. 23, 1912, ch. 350, § 1, 37 Stat. 407; Mar. 

4, 1913, ch. 141, § 1, 37 Stat. 736; Mar. 1, 1919, ch. 86, 40 

Stat. 1256; Aug. 31, 1961, Pub. L. 87–191, § 2, 75 Stat. 419, 

prescribed regulations required to be observed by col-

lectors of customs. See section 301 et seq. of Title 13, 

Census. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after Oct. 15, 1962, except 

that the last sentence of par. Fifth of section 174 of this 

title shall be repealed Oct. 15, 1962, see section 4 of Pub. 

L. 87–826, set out as a note under section 301 of Title 13, 

Census. 

SAVINGS PROVISION 

Section 3 of Pub. L. 87–826 provided in part that any 

rights or liabilities existing under sections 173, 174, 177, 

179, 181, 184 to 187, and 193 of this title, sections 92 and 

95 of former Title 46, Shipping, and section 1486 of Title 

48, Territories and Insular Possessions, and any pro-

ceedings instituted under or growing out of, any of 

such sections or parts thereof, shall not be affected by 

the repeal of such sections. 

§ 175. Additional duties of Bureau 

It shall be the province and duty of the Bureau 
of Foreign and Domestic Commerce, under the 
direction of the Secretary of Commerce, to fos-
ter, promote, and develop the various manufac-
turing industries of the United States, and mar-
kets for the same at home and abroad, domestic 
and foreign, by gathering, compiling, publishing, 
and supplying all available and useful informa-
tion concerning such industries and such mar-
kets, and by such other methods and means as 
may be prescribed by the Secretary of Com-
merce or provided by law. 

(Feb. 14, 1903, ch. 552, § 5, 32 Stat. 827; Apr. 5, 1906, 
ch. 1366, § 3, 34 Stat. 100; Aug. 23, 1912, ch. 350, § 1, 

37 Stat. 407; Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736; 
Aug. 13, 1946, ch. 957, title XI, § 1131(23), 60 Stat. 
1037.) 

AMENDMENTS 

1946—Act Aug. 13, 1946, repealed last sentence relating 

to duties of consular officers with respect to the Bu-

reau. 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted the ‘‘Secretary of Com-

merce’’ for ‘‘Secretary of Commerce and Labor’’. 

EFFECTIVE DATE OF 1946 AMENDMENT 

Amendment by act Aug. 13, 1946, effective three 

months from Aug. 13, 1946, see section 1141 of that act. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Bureau of Foreign and 

Domestic Commerce, see note set out under section 172 

of this title. 

Act Aug. 23, 1912, transferred certain duties of De-

partment or Bureau of Labor to Bureau of Foreign and 

Domestic Commerce. 

Act Apr. 5, 1906, abolished the grade of commercial 

agent and commercial agent’s function of helping to 

gather foreign trade information, reference to which 

formerly appeared in the last sentence of this section. 

Such last sentence was subsequently repealed by Act 

Aug. 13, 1946. 

§ 176. Collection of commercial statistics 

A purpose of the Bureau of Foreign and Do-
mestic Commerce is the collection, arrange-
ment, and classification of such statistical in-
formation as may be procured, showing, or tend-
ing to show, each year the condition of the man-
ufactures, domestic trade, currency, and banks 
of the several States and Territories. 

(R.S. § 335; Feb. 27, 1877, ch. 69, § 1, 19 Stat. 241; 
Aug. 23, 1912, ch. 350, § 1, 37 Stat. 407.) 

CODIFICATION 

R.S. § 335 derived from Res. June 15, 1844, No. 16, 5 

Stat. 719. 

AMENDMENTS 

1877—Act Feb. 27, 1877, struck out ‘‘agriculture’’ be-

fore ‘‘manufactures’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Bureau of Foreign and 

Domestic Commerce, see note set out under section 172 

of this title. 

Act Aug. 23, 1912, transferred certain duties of De-

partment or Bureau of Labor to Bureau of Foreign and 

Domestic Commerce. 

§ 176a. Confidential nature of information fur-
nished Bureau 

Any statistical information furnished in con-
fidence to the Bureau of Foreign and Domestic 
Commerce by individuals, corporations, and 
firms shall be held to be confidential, and shall 
be used only for the statistical purposes for 
which it is supplied. The Director of the Bureau 
of Foreign and Domestic Commerce shall not 
permit anyone other than the sworn employees 
of the Bureau to examine such individual re-
ports, nor shall he permit any statistics of do-
mestic commerce to be published in such man-
ner as to reveal the identity of the individual, 
corporation, or firm furnishing such data. 
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(Jan. 27, 1938, ch. 11, § 1, 52 Stat. 8.) 

TRANSFER OF FUNCTIONS 

For transfer of functions of Bureau of Foreign and 

Domestic Commerce, see note set out under section 172 

of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 6274. 

§ 176b. Repealed. June 25, 1948, ch. 645, § 21, 62 
Stat. 862 

Section, act June 27, 1938, ch. 11, § 2, 52 Stat. 8, related 

to disclosure by employee of information. See section 

1905 of Title 18, Crimes and Criminal Procedure. 

EFFECTIVE DATE OF REPEAL 

Section 20 of act June 25, 1948, provided that the re-

peal of this section shall be effective Sept. 1, 1948. 

§ 177. Repealed. Pub. L. 87–826, § 3, Oct. 15, 1962, 
76 Stat. 953 

Section, acts July 16, 1892, ch. 196, § 1, 27 Stat. 197; 

Mar. 3, 1893, ch. 211, § 1, 27 Stat. 689; Feb. 14, 1903, ch. 

552, § 10, 32 Stat. 829; Aug. 23, 1912, ch. 350, § 1, 37 Stat. 

407; Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736, related to re-

turns of exports to foreign countries leaving the United 

States by rail. See section 301 et seq. of Title 13, Cen-

sus. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after Oct. 15, 1962, see sec-

tion 4 of Pub. L. 87–826, set out as a note under section 

301 of Title 13, Census. 

SAVINGS PROVISION 

See section 3 of Pub. L. 87–826, set out as a note under 

sections 173 and 174 of this title. 

§ 178. Collection of statistics of foreign and inter-
state commerce and transportation 

It shall be the duty of the officer in charge of 
the Bureau of Foreign and Domestic Commerce 
to gather and collate statistics and facts relat-
ing to commerce with foreign nations and 
among the several States, the railroad systems 
of this and other countries, the construction and 
operation of railroads, the actual cost of such 
construction and operation of railroads, the ac-
tual cost of transporting freight and passengers 
on railroads, and on canals, rivers, and other 
navigable waters of the United States, the 
charges imposed for such transportation of 
freight and passengers, and the tonnage trans-
ported. 

(Mar. 3, 1875, ch. 129, § 1, 18 Stat. 352; Feb. 14, 
1903, ch. 552, § 10, 32 Stat. 829; Aug. 23, 1912, ch. 
350, § 1, 37 Stat. 407; Mar. 4, 1913, ch. 141, § 1, 37 
Stat. 736; May 29, 1928, ch. 901, § 1(105), 45 Stat. 
994.) 

AMENDMENTS 

1928—Act May 29, 1928, discontinued the report of Bu-

reau of Foreign and Domestic Commerce to Congress 

on commercial relations of the United States. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Bureau of Foreign and 

Domestic Commerce, see note set out under section 172 

of this title. 

Act Aug. 23, 1912, transferred certain duties of De-

partment or Bureau of Labor to Bureau of Foreign and 

Domestic Commerce. 

Act Feb. 14, 1903, transferred Bureau of Statistics 

from Treasury Department to Department of Com-

merce and Labor. 

§ 179. Repealed. Pub. L. 87–826, § 3, Oct. 15, 1962, 
76 Stat. 953 

Section, R.S. § 339; acts Mar. 3, 1875, ch. 129, § 1, 18 

Stat. 352; Feb. 14, 1903, ch. 552, § 10, 32 Stat. 829; Aug. 23, 

1912, ch. 350, § 1, 37 Stat. 407; Mar. 4, 1913, ch. 141, § 1, 37 

Stat. 736; Mar. 1, 1919, ch. 86, 40 Stat. 1256, required 

quarterly reports of exports and imports. See section 

301 et seq. of Title 13, Census. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after Oct. 15, 1962, see sec-

tion 4 of Pub. L. 87–826, set out as a note under section 

301 of Title 13, Census. 

SAVINGS PROVISION 

See section 3 of Pub. L. 87–826, set out as a note under 

sections 173 and 174 of this title. 

§ 180. Repealed. Feb. 28, 1933, ch. 131, § 1, 47 Stat. 
1349 

Section, R.S. § 340, related to statements of vessels 

registered. 

§ 181. Repealed. Pub. L. 87–826, § 3, Oct. 15, 1962, 
76 Stat. 953 

Section, R.S. § 341; acts Aug. 23, 1912, ch. 350, § 1, 37 

Stat. 407; Mar. 1, 1919, ch. 86, 40 Stat. 1256, required 

preparation of an annual statement of merchandise. 

See section 301 et seq. of Title 13, Census. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after Oct. 15, 1962, see sec-

tion 4 of Pub. L. 87–826, set out as a note under section 

301 of Title 13, Census. 

SAVINGS PROVISION 

See section 3 of Pub. L. 87–826, set out as a note under 

sections 173 and 174 of this title. 

§ 182. Statistics of manufactures 

The Director of the Bureau of Foreign and Do-
mestic Commerce shall collect, digest, and ar-
range, for the use of Congress, the statistics of 
the manufactures of the United States, their lo-
calities, sources of raw material, markets, ex-
changes with the producing regions of the coun-
try, transportation of products, wages, and such 
other conditions as are found to affect their 
prosperity. 

(R.S. § 342; Aug. 23, 1912, ch. 350, § 1, 37 Stat. 407; 
Mar. 1, 1919, ch. 86, 40 Stat. 1256.) 

CODIFICATION 

R.S. § 342 derived from act July 28, 1866, ch. 298, § 13, 

14 Stat. 330. 

CHANGE OF NAME 

Act Mar. 1, 1919, substituted ‘‘Director’’ for ‘‘Chief’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Bureau of Foreign and 

Domestic Commerce, see note set out under section 172 

of this title. 

Act Aug. 23, 1912, transferred certain duties of De-

partment or Bureau of Labor to Bureau of Foreign and 

Domestic Commerce. 

§ 183. Report of statistics 

The Secretary of Commerce shall make a re-
port to Congress on the first Monday of January 
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in each year, containing the results of the infor-
mation collected during the preceding year, by 
the Bureau of Foreign and Domestic Commerce, 
upon the condition of the manufactures, domes-
tic trade, currency, and banks of the several 
States and Territories. 

(R.S. § 259; Feb. 27, 1877, ch. 69, § 1, 19 Stat. 241; 
Feb. 14, 1903, ch. 552, § 9, 32 Stat. 829; Aug. 23, 
1912, ch. 350, § 1, 37 Stat. 407; Mar. 4, 1913, ch. 141, 
§ 1, 37 Stat. 736.) 

CODIFICATION 

R.S. § 259 derived from acts Sept. 24, 1789, ch. 20, § 35, 

1 Stat. 92; June 25, 1868, ch. 71, § 5, 15 Stat. 75; June 22, 

1870, ch. 150, § 5, 16 Stat. 162. 

AMENDMENTS 

1877—Act Feb. 27, 1877, struck out ‘‘agriculture’’ be-

fore ‘‘manufactures’’. 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted ‘‘Secretary of Com-

merce’’ for ‘‘Secretary of Commerce and Labor’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Bureau of Foreign and 

Domestic Commerce, see note set out under section 172 

of this title. 

Act Aug. 23, 1912, transferred certain duties of De-

partment or Bureau of Labor to Bureau of Foreign and 

Domestic Commerce. 

Act Feb. 14, 1903, transferred Bureau of Statistics 

from Treasury Department to Department of Com-

merce and Labor. 

§§ 184 to 187. Repealed. Pub. L. 87–826, § 3, Oct. 
15, 1962, 76 Stat. 953 

Section 184, R.S. § 263; acts Feb. 14, 1903, ch. 552, § 10, 

32 Stat. 829; Aug. 23, 1912, ch. 350, § 1, 37 Stat. 407; Mar. 

4, 1913, ch. 141, § 1, 37 Stat. 736; Mar. 1, 1919, ch. 86, 40 

Stat. 1256, required printing of an annual report on 

commerce on navigation. See section 301 et seq. of Title 

13, Census. 

Section 185, R.S. § 251 (part); acts Feb. 14, 1903, ch. 552, 

§ 10, 32 Stat. 829; Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736, re-

quired Secretary of Commerce to prescribe forms of an-

nual statements to be submitted to Congress showing 

the actual state of commerce and navigation between 

the United States and foreign countries, or coastwise 

between the collection districts of the United States. 

See section 301 et seq. of Title 13. 

Section 186, R.S. § 338, required annual report of sta-

tistics of commerce and navigation to state kinds, 

quantities, and value of merchandise entered and 

cleared coastwise into and from collection districts of 

the United States. See section 301 et seq. of Title 13. 

Section 187, R.S. §§ 265, 3812; acts Jan. 12, 1895, ch. 23, 

§ 17, 28 Stat. 603; Feb. 14, 1903, ch. 552, § 10, 32 Stat. 829; 

Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736, related to printing 

of statement of exports and imports. See section 301 et 

seq. of Title 13. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after Oct. 15, 1962, see sec-

tion 4 of Pub. L. 87–826, set out as a note under section 

301 of Title 13, Census. 

SAVINGS PROVISION 

See section 3 of Pub. L. 87–826, set out as a note under 

sections 173 and 174 of this title. 

§ 188. Publication of commercial information 

The Secretary of Commerce shall publish offi-
cial notifications, from time to time, of such 
commercial information communicated to him 

by diplomatic and consular officers, as he may 
deem important to the public interests, in such 
newspapers, not to exceed three in number, as he 
may select. 

(R.S. § 211; Feb. 14, 1903, ch. 552, § 10, 32 Stat. 829; 
Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736.) 

CODIFICATION 

R.S. § 211 derived from act Aug. 18, 1856, ch. 127, § 2, 11 

Stat. 60. 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted ‘‘Secretary of Com-

merce’’ for ‘‘Secretary of Commerce and Labor’’. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred Bureau of Statistics 

from Treasury Department to Department of Com-

merce and Labor. 

§§ 189, 189a. Repealed. Pub. L. 91–412, § 3(b), (c), 
Sept. 25, 1970, 84 Stat. 864 

Section 189, act May 15, 1936, ch. 405, § 1, 49 Stat. 1335, 

which authorized Secretary of Commerce to charge for 

lists of foreign buyers, special statistical services, spe-

cial commodity news bulletins, and World Trade Direc-

tory reports and to deposit collections therefore in the 

Treasury as miscellaneous receipts, is now covered by 

sections 1525 and 1526 of this title. Similar provisions 

were contained in the following acts: 
Mar. 22, 1935, ch. 39, 49 Stat. 89. 
Apr. 7, 1934, ch. 104, 48 Stat. 550. 
Mar. 1, 1933, ch. 144, 47 Stat. 1392. 
July 1, 1932, ch. 361, 47 Stat. 501. 
June 30, 1932, ch. 314, title III, § 310, 47 Stat. 410. 
Feb. 23, 1931, ch. 280, 46 Stat. 1333. 
Apr. 18, 1930, ch. 184, 46 Stat. 197. 
Jan. 25, 1929, ch. 102, 45 Stat. 1118. 
Feb. 15, 1928, ch. 57, 45 Stat. 87. 
Feb. 24, 1927, ch. 189, 44 Stat. 1203. 
Apr. 29, 1926, ch. 195, 44 Stat. 353. 
Mar. 3, 1881, ch. 130, 21 Stat. 391. 
June 16, 1880, ch. 235, 21 Stat. 271. 

Section 189a, act May 27, 1935, ch. 148, § 1, 49 Stat. 292, 

which authorized Department of Commerce to make 

special statistical studies (foreign trade, domestic 

trade, and other economic matters), to prepare from its 

records special statistical compilations, and to furnish 

transcripts (studies, tables, and other records), upon 

payment of actual cost by requesting person, firm, or 

corporations, is now covered by section 1525 of this 

title. 

§ 190. Discussions in commercial reports of par-
tisan questions 

No part of the consular and other commercial 
reports of the Department of Commerce, includ-
ing circular letters to chambers of commerce, 
discussing partisan political, religious, or moral 
questions shall be published. 

(Feb. 25, 1885, ch. 150, 23 Stat. 324; Feb. 14, 1903, 
ch. 552, § 10, 32 Stat. 829; Mar. 4, 1913, ch. 141, § 1, 
37 Stat. 736.) 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted ‘‘Department of Com-

merce’’ for ‘‘Department of Commerce and Labor’’. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred Bureau of Statistics 

from Treasury Department to Department of Com-

merce and Labor. 

§ 191. Terms of measure, weight, and money in 
commercial reports 

All terms of measure, weight, and money in 
the diplomatic, consular, and other commercial 



Page 506 TITLE 15—COMMERCE AND TRADE §§ 192, 192a 

reports prepared, printed, published, and distrib-
uted by the Department of Commerce shall be 
reduced to and expressed in terms of measure, 
weight, and coin of the United States, as well as 
in the foreign terms. 

(Feb. 9, 1903, ch. 530, 32 Stat. 813; Feb. 14, 1903, 
ch. 552, § 10, 32 Stat. 829; Mar. 4, 1913, ch. 141, § 1, 
37 Stat. 736.) 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted ‘‘Department of Com-

merce’’ for ‘‘Department of Commerce and Labor’’. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred Bureau of Statistics 

from Treasury Department to Department of Com-

merce and Labor. 

§§ 192, 192a. Repealed. Pub. L. 91–412, § 3(a), (b), 
Sept. 25, 1970, 84 Stat. 864 

Section 192, acts Mar. 1, 1919, ch. 86, § 1, 40 Stat. 1256; 

May 27, 1935, ch. 148, § 2, 49 Stat. 293, which provided for 

deposit of moneys received for special statistical stud-

ies, compilations, and transcripts in a special account 

for payment of ordinary expenses incidental to the 

work and services of nongovernmental individuals and 

had originally provided for covering into the Treasury 

as miscellaneous receipts moneys received in payment 

of photographic and other mechanical reproduction of 

special statistical compilations from the records, is 

now covered by section 1526 of this title. 

Section 192a, acts May 27, 1935, ch. 148, § 3, 49 Stat. 293; 

Aug. 7, 1946, ch. 770, § 1(4), 60 Stat. 866, required Sec-

retary of Commerce to prescribe rules and regulations 

governing special statistical studies. 

§ 193. Repealed. Pub. L. 87–826, § 3, Oct. 15, 1962, 
76 Stat. 953 

Section, act Jan. 5, 1923, ch. 23, § 2, 42 Stat. 1110, relat-

ed to statements and reports for collectors of customs 

and Treasury Department. See section 301 et seq. of 

Title 13, Census. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after Oct. 15, 1962, see sec-

tion 4 of Pub. L. 87–826, set out as a note under section 

301 of Title 13, Census. 

SAVINGS PROVISION 

See section 3 of Pub. L. 87–826, set out as a note under 

sections 173 and 174 of this title. 

§§ 194, 195. Omitted 

CODIFICATION 

Section 194, act Jan. 5, 1923, ch. 23, § 1, 42 Stat. 1109, 

which transferred to the Department of Commerce 

from the Department of the Treasury the control and 

expense of operation of the office known as the Bureau 

of Customs Statistics under the jurisdiction of the De-

partment of the Treasury, on Jan. 5, 1923, located in the 

customhouse, City of New York, State of New York, in-

cluding all officers, clerks, and other employees of that 

bureau, official records, papers, mechanical and office 

equipment, furniture, and supplies in use on that date 

and which authorized the Secretary of Commerce to 

consolidate the Bureau of Customs Statistics with the 

Division of Statistics of the Bureau of Foreign and Do-

mestic Commerce into one office, located in either 

Washington or New York, or partly in either place, in 

the discretion of the Secretary of Commerce, with the 

statistical bureau authorized to be located in New York 

under the jurisdiction and control of the Department of 

Commerce to continue to occupy the premises in the 

New York customhouse which were on Jan. 5, 1923, oc-

cupied by the Bureau of Customs Statistics, and with 

additional space as needed to be assigned in the same 

building for its use by the Secretary of the Treasury 

upon request of the Secretary of Commerce, has been 

omitted as executed. Pursuant to the authority vested 

in the Secretary of Commerce by Reorg. Plan No. 5 of 

1950, §§ 1, 2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1263, 

set out in the Appendix to Title 5, Government Organi-

zation and Employees, the Secretary has reassigned the 

functions of the Division of Statistics of the Bureau of 

Foreign and Domestic Commerce to other offices of the 

Department of Commerce. 
Section 195, acts Apr. 18, 1930, ch. 184, 46 Stat. 198; 

Feb. 23, 1931, ch. 280, 46 Stat. 1334, which provided for 

the payment of transportation expenses of employees, 

is covered by section 5701 et seq. of Title 5, Government 

Organization and Employees. 

§ 196. Payments for rent of offices in foreign 
countries 

Section 3324(a) and (b) of title 31 shall not 
apply to advance payments for rent of offices in 
foreign countries by the Bureau of Foreign and 
Domestic Commerce. 

(Mar. 4, 1925, ch. 556, § 1, 43 Stat. 1327.) 

CODIFICATION 

‘‘Section 3324(a) and (b) of title 31’’ substituted in 

text for ‘‘section 3648 of the Revised Statutes’’ on au-

thority of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 Stat. 

1067, the first section of which enacted Title 31, Money 

and Finance. 
Section was formerly classified to section 531 of Title 

31 prior to the general revision and enactment of Title 

31, Money and Finance, by Pub. L. 97–258, § 1, Sept. 13, 

1982, 96 Stat. 877. 
Section is from the Second Deficiency Act for the fis-

cal year 1925. 

TRANSFER OF FUNCTIONS 

Functions of all other officers of Department of Com-

merce and functions of all agencies and employees of 

such Department, with a few exceptions, transferred to 

Secretary of Commerce, with power vested in him to 

authorize their performance or performance of any of 

his functions by any of such officers, agencies, and em-

ployees, by Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 24, 

1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appendix 

to Title 5, Government Organization and Employees. 

Through internal reorganization, functions of former 

Bureau of Foreign and Domestic Commerce, referred to 

in text, have been reassigned to other offices of Depart-

ment of Commerce. 

§§ 197 to 197d. Repealed. Aug. 13, 1946, ch. 957, 
title XI, § 1131(54), 60 Stat. 1039 

Section 197, act Mar. 3, 1927, ch. 365, § 1, 44 Stat. 1394, 

related to establishment of Foreign Commerce Service. 
Section 197a, act Mar. 3, 1927, ch. 365, § 2, 44 Stat. 1394, 

related to duties of officers. 
Section 197b, acts Mar. 3, 1927, ch. 365, § 3, 44 Stat. 

1394; Apr. 12, 1930, ch. 142, 46 Stat. 163, related to ap-

pointment of officers, assignments for duty, and allow-

ances. 
Section 197c, act Mar. 3, 1927, ch. 365, § 4, 44 Stat. 1395, 

related to employment of clerks and assistants. 
Section 197d, act Mar. 3, 1927, ch. 365, § 5, 44 Stat. 1396, 

related to status of officer while serving abroad. 

EFFECTIVE DATE OF REPEAL 

Repeal effective three months from Aug. 13, 1946, see 

section 1141 of act Aug. 13, 1946. 

§ 197e. Repealed. Pub. L. 89–554, § 8(a), Sept. 6, 
1966, 80 Stat. 647 

Section, act Mar. 3, 1927, ch. 365, § 6, 44 Stat. 1396, pro-

vided for travel and subsistence allowance to officers, 
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employees, etc., of Bureau of Foreign and Domestic 

Commerce on duty abroad or away from duty post. 

§ 197f. Repealed. Aug. 13, 1946, ch. 957, title XI, 
§ 1131(54), 60 Stat. 1039 

Section, act Mar. 3, 1927, ch. 365, § 7, 44 Stat. 1396, re-

lated to availability of appropriation during fiscal year 

ending June 30, 1926, and thereafter for the Department 

of Commerce for commercial attachés in Europe, South 

or Central America and elsewhere. 

EFFECTIVE DATE OF REPEAL 

Repeal effective three months from Aug. 13, 1946, see 

section 1141 of act Aug. 13, 1946. 

§ 198. Repealed. Oct. 10, 1940, ch. 851, § 4, 54 Stat. 
1111 

Section, acts Jan. 25, 1929, ch. 102, title III, 45 Stat. 

1119; Apr. 18, 1930, ch. 184, title III, 46 Stat. 198; Feb. 23, 

1931, ch. 280, title III, 46 Stat. 1334; July 1, 1932, ch. 361, 

title III, 47 Stat. 502; Mar. 1, 1933, ch. 144, title III, 47 

Stat. 1393; Apr. 7, 1934, ch. 104, title III, 48 Stat. 551; 

Mar. 22, 1935, ch. 39, § 1, 49 Stat. 90; May 15, 1936, ch. 405, 

§ 1, 49 Stat. 1336; June 16, 1937, ch. 359, title III, § 1, 50 

Stat. 287; Apr. 27, 1938, ch. 180, title III, § 1, 52 Stat. 273; 

June 29, 1939, ch. 248, title III, 53 Stat. 909, related to 

purchases of supplies and equipment on the open mar-

ket, and is now covered by sections 6a and 6b of Title 

41, Public Contracts. 

CHAPTER 6—WEIGHTS AND MEASURES AND 
STANDARD TIME 

SUBCHAPTER I—WEIGHTS, MEASURES, AND 

STANDARDS GENERALLY 

Sec. 

201. Sets of standard weights and measures for ag-

ricultural colleges. 

202. Repairs to standards. 

203. Replacing lost standard weights and meas-

ures; cost. 

204. Metric system authorized. 

205. Authorized tables. 

SUBCHAPTER II—METRIC CONVERSION 

205a. Congressional statement of findings. 

205b. Declaration of policy. 

205c. Definitions. 

205d. United States Metric Board. 

(a) Establishment. 

(b) Membership; Chairman; appointment 

of members; term of office; vacan-

cies. 

(c) Compulsory powers. 

(d) Termination. 

205e. Functions and powers of Board. 

205f. Duties of Board. 

205g. Gifts, donations and bequests to Board. 

(a) Authorization; deposit into Treasury 

and disbursement. 

(b) Federal income, estate, and gift tax-

ation of property. 

(c) Investment of moneys; disbursement 

of accrued income. 

(d) Reversion to Treasury of unexpended 

funds. 

205h. Compensation of Board members; travel ex-

penses. 

205i. Personnel. 

(a) Executive Director; appointment; ten-

ure; duties. 

(b) Executive Director; salary. 

(c) Staff personnel; appointment and 

compensation. 

(d) Experts and consultants; employment 

and compensation; annual review of 

contracts. 

Sec. 

205j. Financial and administrative services; source 

and reimbursement. 

205j–1. Repealed. 

205k. Authorization of appropriations; availability. 

205l. Implementation in acquisition of construc-

tion services and materials for Federal fa-

cilities. 

(a) In general. 

(b) Concrete masonry units. 

(c) Recessed lighting fixtures. 

(d) Limitation. 

(e) Expiration. 

(f) Agency ombudsman. 

SUBCHAPTER III—STANDARD GAUGE FOR IRON 

AND STEEL 

206. Standard gauge for sheet and plate iron and 

steel. 

207. Preparation of standards by Secretary of 

Commerce. 

208. Variations. 

SUBCHAPTER IV—SCREW THREADS 

208a to 212. Repealed. 

SUBCHAPTER V—STANDARDS OF ELECTRICITY 

221, 222. Repealed. 

223. Units of electrical measure. 

Resistance-ohm. 

Current-ampere. 

Electromotive force and electric potential- 

volt. 

Quantity-coulomb. 

Capacitance-farad. 

Inductance-henry. 

Power-watt. 

Energy—joule; kilowatt—hour. 

Intensity of light—candela. 

Flux of light—lumen. 

224. Establishment of values of primary electric 

and photometric units in absolute measure; 

legal values. 

SUBCHAPTER VI—STANDARD BARRELS 

231. Standard barrel for apples; steel barrels. 

232. Barrels below standard; marking. 

233. Penalty for violations. 

234. Standard barrel for fruits or other dry com-

modity. 

235. Sale or shipment of barrel of less capacity 

than standard; punishment. 

236. Variations from standard permitted; prosecu-

tions; law not applicable to certain barrels. 

237. Standard barrels for lime. 

238. Penalty for selling in barrels not marked. 

239. Sale in containers of less capacity than bar-

rel. 

240. Rules and regulations. 

241. Penalty for selling lime in unmarked barrels 

and containers. 

242. Duty of United States attorney to enforce 

law. 

SUBCHAPTER VII—STANDARD BASKETS AND 

CONTAINERS 

251 to 256. Repealed. 

SUBCHAPTER VIII—STANDARD HAMPERS, ROUND 

STAVE BASKETS, AND SPLINT BASKETS FOR 

FRUITS AND VEGETABLES 

257 to 257i. Repealed. 

SUBCHAPTER IX—STANDARD TIME 

260. Congressional declaration of policy; adoption 

and observance of uniform standard of time; 

authority of Secretary of Transportation. 

260a. Advancement of time or changeover dates. 

(a) Duration of period; State exemption. 

(b) State laws superseded. 
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Sec. 

(c) Violations; enforcement. 

261. Zones for standard time; interstate or foreign 

commerce. 

262. Duty to observe standard time of zones. 

263. Designation of zone standard times. 

264. Part of Idaho in third zone. 

265. Transfer of certain territory to standard cen-

tral-time zone. 

266. Applicability of administrative procedure 

provisions. 

267. ‘‘State’’ defined. 

SUBCHAPTER I—WEIGHTS, MEASURES, 
AND STANDARDS GENERALLY 

§ 201. Sets of standard weights and measures for 
agricultural colleges 

The Secretary of Commerce is directed to 
cause a complete set of all the weights and 
measures adopted as standards to be delivered to 
the governor of each State in the Union for the 
use of agricultural colleges in the States, re-
spectively, which have received a grant of lands 
from the United States, and also one set of the 
same for the use of the Smithsonian Institution: 
Provided, That the cost of each set shall not ex-
ceed $200. 

(Mar. 3, 1881, No. 26, 21 Stat. 521; Feb. 14, 1903, ch. 
552, §§ 4, 10, 32 Stat. 826, 829; Mar. 4, 1913, ch. 141, 
§ 1, 37 Stat. 736.) 

CHANGE OF NAME 

Act Mar. 4, 1913, created Department of Labor, and re-

named Department of Commerce and Labor as Depart-

ment of Commerce. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred National Bureau of 

Standards from Treasury Department to Department of 

Commerce and Labor. 

APPROPRIATION 

A sum sufficient to carry out the provisions of this 

section was appropriated out of any money in the 

Treasury not otherwise appropriated by act Mar. 3, 

1881. 

DISTRIBUTION TO STATES 

The Secretary of the Treasury was directed to cause 

a complete set of all the weights and measures adopted 

as standards to be delivered to the governor of each 

state for the use of the states by Res. June 14, 1836, No. 

7, 5 Stat. 133, which provision was not incorporated into 

the Revised Statutes. 

§ 202. Repairs to standards 

Such necessary repairs and adjustments shall 
be made to the standards furnished to the sev-
eral States and Territories as may be requested 
by the governors thereof, and also to standard 
weights and measures that have been or may be 
supplied to United States customhouses and 
other offices of the United States under Act of 
Congress, when requested by the Secretary of 
Commerce. 

(July 11, 1890, ch. 667, § 1, 26 Stat. 242; Feb. 14, 
1903, ch. 552, §§ 4, 10, 32 Stat. 826, 829; Mar. 4, 1913, 
ch. 141, § 1, 37 Stat. 736.) 

CHANGE OF NAME 

Act Mar. 4, 1913, created Department of Labor and re-

named Department of Commerce and Labor as Depart-

ment of Commerce. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred National Bureau of 
Standards from Treasury Department to Department of 
Commerce and Labor. 

§ 203. Replacing lost standard weights and meas-
ures; cost 

The Secretary of Commerce is authorized and 
directed to furnish precise copies of standard 
weights and measures, bearing the seal of the 
National Institute of Standards and Technology 
and accompanied by a suitable certificate, to 
any State, Territory, or institution heretofore 
furnished with the same, upon application in 
writing by the governor in the case of a State or 
Territory, or by the official head in the case of 
an institution, setting forth that the copies of 
standards applied for are to replace similar ones 
heretofore furnished, in accordance with law, 
which have been lost or destroyed: Provided, 
That the applicant shall, before the said stand-
ards are delivered, first deposit with the Sec-
retary of Commerce the amount of money nec-
essary to defray all expenses incurred by the Na-
tional Institute of Standards and Technology in 
furnishing the same, which amount shall be cov-
ered into the Treasury of the United States to 
the credit of miscellaneous receipts as soon as 
the weights or measures are delivered for trans-
portation into the hands of such persons as are 
designated by the officers ordering the same. 

(Aug. 18, 1894, ch. 301, § 1, 28 Stat. 383; Mar. 3, 
1901, ch. 872, § 1, 31 Stat. 1449; Feb. 14, 1903, ch. 
552, § 10, 32 Stat. 829; Mar. 4, 1913, ch. 141, § 1, 37 
Stat. 736; Pub. L. 100–418, title V, § 5115(c), Aug. 
23, 1988, 102 Stat. 1433.) 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘National Institute 
of Standards and Technology’’ for ‘‘Bureau of Stand-
ards’’ in two places. 

CHANGE OF NAME 

Act Mar. 4, 1913, created Department of Labor and re-
named Department of Commerce and Labor as Depart-

ment of Commerce. 
Act Mar. 3, 1901, provided that Office of Standard 

Weights and Measures should thereafter be known as 

National Bureau of Standards. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred National Bureau of 

Standards from Treasury Department to Department of 

Commerce and Labor. 

§ 204. Metric system authorized 

It shall be lawful throughout the United 
States of America to employ the weights and 
measures of the metric system; and no contract 
or dealing, or pleading in any court, shall be 
deemed invalid or liable to objection because 
the weights or measures expressed or referred to 
therein are weights or measures of the metric 
system. 

(R.S. § 3569.) 

CODIFICATION 

R.S. § 3569 derived from act July 28, 1866, ch. 301, § 1, 

14 Stat. 339. 

STUDY OF METRIC SYSTEM BY THE SECRETARY OF 

COMMERCE 

Pub. L. 90–472, Aug. 9, 1968, 82 Stat. 693, authorized 

the Secretary of Commerce to conduct a program of in-
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vestigation, research, and survey to determine the im-

pact of increasing worldwide use of the metric system 

on the United States; to appraise the desirability and 

practicability of increasing the use of metric weights 

and measures in the United States; to study the fea-

sibility of retaining and promoting by international 

use of dimensional and other engineering standards 

based on the customary measurement units of the 

United States; and to evaluate the costs and benefits of 

alternative courses of action which might be feasible 

for the United States. The Secretary was directed to 

submit to the Congress such interim reports as he 

deemed desirable, and within three years after Aug. 9, 

1968, a full and complete report of the findings made 

under the study, together with such recommendations 

as he considered to be appropriate and in the best inter-

ests of the United States. By its own terms, the Act ex-

pired thirty days after the submission of the final re-

port. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 205a of this title. 

§ 205. Authorized tables 

The tables in the schedule annexed shall be 
recognized in the construction of contracts and 
in all legal proceedings as establishing, in terms 
of the weights and measures on June 22, 1874, in 
use in the United States, the equivalents of the 
weights and measures expressed therein in 
terms of the metric system; and the tables may 
lawfully be used for computing, determining, 
and expressing in customary weights and meas-
ures the weights and measures of the metric sys-
tem. 

(R.S. § 3570.) 

MEASURES OF LENGTH 

Metric denominations and values 
Equivalents in 

denominations in use 

Myriameter ... 10,000 meters .......... 6.2137 miles. 

Kilometer ...... 1,000 meters ........... 0.62137 mile, or 3,280 feet 

and 10 inches. 

Hectometer .... 100 meters .............. 328 feet and 1 inch. 

Dekameter ..... 10 meters ............... 393.7 inches. 

Meter ............. 1 meter .................. 39.37 inches. 

Decimeter ...... 1⁄10 of a meter ......... 3.937 inches 

Centimeter .... 1⁄100 of a meter ........ 0.3937 inch. 

Millimeter ..... 1⁄1000 of a meter ....... 0.0394 inch. 

MEASURES OF CAPACITY 

Metric denominations and values Equivalents in 
denominations in use 

Names 
Num-
ber of 
liters 

Cubic measure Dry 
measure 

Liquor or 
wine 

measure 

Kiloliter, or 
stere.

1,000 1 cubic meter 1.308 
cubic 
yards. 

264.17 
gal-
lons. 

Hectoliter ... 100 1⁄10 of a cubic 
meter. 

2 bushels 
and 
3.35 
pecks. 

26.417 
gal-
lons. 

Dekaliter .... 10 10 cubic deci-
meters. 

9.08 
quarts 

2.6417 
gal-
lons. 

Liter ........... 1 1 cubic decimeter. 0.908 
quart 

1.0567 
quarts. 

Deciliter ..... 1⁄10 1⁄10 of a cubic deci-
meter. 

6.1022 
cubic 
inches. 

0.845 gill. 

Centiliter .... 1⁄100 10 cubic centi-
meters. 

0.6102 
cubic 
inch. 

0.338 
fluid 
ounce. 

Milliliter ..... 1⁄1000 1 cubic centi-
meter. 

0.061 
cubic 
inch. 

0.27 fluid 
dram. 

MEASURES OF SURFACE 

Metric denominations and values 
Equivalents in 

denominations in use 

Hectare ...... 10,000 square meters .. 2.471 acres. 

Are ............. 100 square meters ...... 119.6 square yards. 

Centare ...... 1 square meter ........... 1,550 square inches. 

WEIGHTS 

Metric denominations and values 
Equivalents in 

denominations in 
use (avoirdupois 

weight) 
Names 

Number of 
grams 

Weight of what 
quantity of 

water at maxi-
mum density 

Millier or 
tonneau.

1,000,000 1 cubic meter 2,204.6 pounds 

Quintal ......... 100,000 1 hectoliter 220.46 pounds. 
Myriagram ... 10,000 10 liters 22.046 pounds. 
Kilogram or 

kilo.
1,000 1 liter 2.2046 pounds. 

Hectogram ... 100 1 deciliter 3.5274 ounces. 
Dekagram .... 10 10 cubic centi-

meters 
0.3527 ounce. 

Gram ............ 1 1 cubic centi-
meter 

15.432 grains. 

Decigram ..... 1⁄10 1⁄10 of a cubic 
centimeter 

1.5432 grains. 

Centigram .... 1⁄100 10 cubic milli-
meters 

0.1543 grain. 

Milligram ..... 1⁄1000 1 cubic milli-
meter 

0.0154 grain. 

CODIFICATION 

R.S. § 3570 derived from act July 28, 1866, ch. 301, § 2, 

14 Stat. 339, 340. 

U.S. CUSTOMARY SYSTEM OF WEIGHTS AND MEASURES— 

COMMERCIAL WEIGHTS AND MEASURES UNITS 

A notice by the Director of the National Bureau of 

Standards [now National Institute of Standards and 

Technology] dated July 15, 1968, and published in the 

FEDERAL REGISTER (33 F.R. 10755, July 27, 1968), pro-

vided that: 

By virtue of the authority vested in the Secretary of 

Commerce by 15 U.S.C. 272 and delegated to the Na-

tional Bureau of Standards by Department Order 90–A, 

the Bureau is charged with the responsibility for ‘‘The 

custody, maintenance, and development of the national 

standards of measurement, * * *.’’ The method em-

ployed for disseminating information on weights and 

measures units has been through official National Bu-

reau of Standards publications. However, all such units 

have never been listed together in any Federal legisla-

tion or in the FEDERAL REGISTER. On February 27, 1968, 

in the House Committee on Science and Astronautics 

Report No. 1107, accompanying H.R. 13058, legislation to 

repeal the Standard Container Act of August 31, 1916 (39 

Stat. 673; 15 U.S.C. 251–256), and the Standard Container 

Act of May 21, 1928 (45 U.S.C. 685; 15 U.S.C. 257–257i), and 

amend the Fair Packaging and Labeling Act of Novem-

ber 3, 1966 (80 Stat. 1296; 15 U.S.C. 1451), the following 

Committee view was expressed: 

Testimony revealed that although, standard weights 

and measures are defined in publications by the Bureau 

of Standards, these definitions are not defined by law 

nor have they been published in the FEDERAL REGISTER. 

Consequently, the Committee recommends that the 

Secretary of Commerce cause to be published in the 

FEDERAL REGISTER a listing of the common weights and 

measures used in normal commerce throughout the 

United States and relate them to the standards devel-

oped in accordance with existing law, 15 U.S.C. 272. 

Commercial units of weight and measure in common 

use are based on the yard and the avoirdupois pound. 

The yard and avoirdupois pound were last defined in 

the FEDERAL REGISTER of July 1, 1959, in terms of the 

national standards of length and mass: The meter and 

the National Prototype Kilogram. From the two units, 

the yard and the pound, are derived all other U.S. Cus-

tomary multiple and submultiple units that will be 

found in ordinary commerce. They are defined as: 
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1 Denotes exact figures. 

1 yard=0.914 4 meter 1 

1 pound (avoirdupois)=0.453 592 37 kilogram 1 

LINEAR MEASURE 

U.S. CUSTOMARY 

12 inches=1 foot=0.304 8 meter 1 

3 feet=1 yard=1.914 4 meter 1 

5,280 feet=1 statute mile=1,609 kilometers 

6,076.115 feet=1 International Nautical Mile=1.852 kilo-

meters 1 

METRIC 

10 millimeters=1 centimeter 

10 centimeters=1 decimeter 

10 decimeters=1 meter 

10 meters=1 dekameter 

10 dekameters=1 hectometer 

10 hectometers=1 kilometer 

AREA MEASURE 

U.S. CUSTOMARY 

144 square inches=1 square foot=.0.092 9 square meter 

9 square feet=1 square yard=0.886 1 square meter 

43,560 square feet=1 acre=0.404 7 hectare 

640 acres=1 square mile=259 hectares 

1 square mile=1 section=259 hectares 

36 sections=1 township=932 4 hectares 

METRIC 

100 square millimeters=1 square centimeter 

10,000 square centimeters=1 square meter 

100 square meters=1 are 

100 ares=1 hectare 

100 hectares=1 square kilometer 

WEIGHT 

U.S. CUSTOMARY (AVOIRDUPOIS) 

437.5 grains=1 ounce=28.349 5 grams 

7,000 grains=1 pound=0.453 592 37 kilogram 

16 ounces=1 pound=0.453 592 37 kilogram 

2,000 pounds=1 short ton=0.907 2 metric ton 

2,240 pounds=1 long ton=1.016 metric tons 

METRIC 

10 milligrams=1 centigram 

10 centigrams=1 decigram 

10 decigrams=1 gram 

10 grams=1 dekagram 

10 dekagrams=1 hectogram 

10 hectograms=1 kilogram 

1,000 kilograms=1 metric ton 

CAPACITY, OR VOLUME, LIQUID MEASURE 

U.S. CUSTOMARY 

1 gallon=231 cubic inches=3.785 4 liters 

4 fluid ounces=1 gill=0.118 3 liter 

4 gills=1 pint=0.473 2 liter 

2 pints=1 quart=0.946 4 liter 

4 quarts=1 gallon=3.785 4 liters 

METRIC 

10 milliliters=1 centiliter 

10 centiliters=1 deciliter 

10 deciliters=1 liter 

10 liters=1 dekaliter 

10 dekaliters=1 hectoliter 

10 hectoliters=1 kiloliter 

CAPACITY, OR VOLUME, DRY MEASURE 

U.S. CUSTOMARY 

1 bushel=2,150.42 cubic inches=35.239 1 liters 

2 dry pints=1 dry quart=1.101 2 liters 

8 dry quarts=1 peck=8.809 8 liters 

4 pecks=1 bushel=35.239 1 liters 

The accepted volume of a barrel in the United States 

varies significantly depending both on the commodity 

for which it is used and on how it is defined in State 

law (varying from State-to-State). 

METRIC 

The volumetric units are the same for both liquid and 

dry measure in the Metric System. 

CUBIC MEASURE 

U.S. CUSTOMARY 

1,728 cubic inches=1 cubic foot=0.028 316 8 cubic meter 

27 cubic feet=1 cubic yard=0.764 554 9 cubic meter 

METRIC 

1,000 cubic millimeters=1 cubic centimeter 

1,000 cubic centimeters=1 cubic decimeter 

1,000 cubic decimeters=1 cubic meter 

SPECIAL UNITS 

The unit used for the sale of firewood is the cord of 

128 cubic feet. 

The unit used for the sale of precious stones is the 

Metric Carat of 200 milligrams. 

The units used for over-the-counter sales of precious 

metals in the United States are troy units. 

TROY WEIGHT 

24 grains=1 pennyweight=1.555 17 grams 

20 pennyweights=1 ounce troy=31.103 47 grams 

12 ounces troy=1 pound troy=0.373 242 kilogram 

The apothecaries system of units, once widely used in 

the United States for pharmaceutical purposes, is now 

used only very little. Usage of the Metric System has 

replaced the apothecaries system at the manufacturing 

level, and at most of the retail level. 

ELECTRICITY AND NATURAL GAS 

When a consumer is billed for having used electricity, 

what has been sold is electrical energy, and that energy 

is expressed in terms of kilowatt-hours. One kilowatt- 

hour equals 3,600,000 joules (the joule is the unit of en-

ergy in the International System of Units). 

Consumption of natural gas normally is expressed in 

terms of therms. One therm equals 105,480,400 joules. 

SUBCHAPTER II—METRIC CONVERSION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 3704 of this 

title; title 22 section 3873. 

§ 205a. Congressional statement of findings 

The Congress finds as follows: 
(1) The United States was an original signa-

tory party to the 1875 Treaty of the Meter (20 
Stat. 709), which established the General Con-
ference of Weights and Measures, the Inter-
national Committee of Weights and Measures 
and the International Bureau of Weights and 
Measures. 

(2) Although the use of metric measurement 
standards in the United States has been au-
thorized by law since 1866 (Act of July 28, 1866; 
14 Stat. 339), this Nation today is the only in-
dustrially developed nation which has not es-
tablished a national policy of committing it-
self and taking steps to facilitate conversion 
to the metric system. 

(3) World trade is increasingly geared to-
wards the metric system of measurement. 
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(4) Industry in the United States is often at 
a competitive disadvantage when dealing in 
international markets because of its non-
standard measurement system, and is some-
times excluded when it is unable to deliver 
goods which are measured in metric terms. 

(5) The inherent simplicity of the metric 
system of measurement and standardization of 
weights and measures has led to major cost 
savings in certain industries which have con-
verted to that system. 

(6) The Federal Government has a respon-
sibility to develop procedures and techniques 
to assist industry, especially small business, 
as it voluntarily converts to the metric sys-
tem of measurement. 

(7) The metric system of measurement can 
provide substantial advantages to the Federal 
Government in its own operations. 

(Pub. L. 94–168, § 2, Dec. 23, 1975, 89 Stat. 1007; 
Pub. L. 100–418, title V, § 5164(a), Aug. 23, 1988, 102 
Stat. 1451.) 

REFERENCES IN TEXT 

Act of July 28, 1866; 14 Stat. 339, referred to in par. (2), 

is predecessor of R.S. § 3569 authorizing use of the met-

ric system, which is classified to section 204 of this 

title. 

AMENDMENTS 

1988—Pars. (3) to (7). Pub. L. 100–418 added pars. (3) to 

(7). 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–289, § 1, Oct. 11, 1996, 110 Stat. 3411, pro-

vided that: ‘‘This Act [enacting section 205l of this 

title, amending sections 205c and 205l of this title, and 

enacting provisions set out as notes under this section 

and section 205c of this title] may be cited as the ‘Sav-

ings in Construction Act of 1996’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 94–168, Dec. 23, 1975, 89 Stat. 1007, 

provided: ‘‘That this Act [enacting this subchapter] 

may be cited as the ‘Metric Conversion Act of 1975’.’’ 

CONGRESSIONAL STATEMENT OF FINDINGS; METRIC 

CONVERSION IN FEDERAL CONSTRUCTION PROJECTS 

Pub. L. 104–289, § 2, Oct. 11, 1996, 110 Stat. 3411, pro-

vided that: ‘‘The Congress finds the following: 

‘‘(1) The Metric Conversion Act of 1975 [15 U.S.C. 

205a et seq.] was enacted in order to set forth the pol-

icy of the United States to convert to the metric sys-

tem. Section 3 of that Act [15 U.S.C. 205b] requires 

that each Federal agency use the metric system of 

measurements in its procurement, grants, and other 

business-related activities, unless that use is likely 

to cause significant cost or loss of markets to United 

States firms, such as when foreign competitors are 

producing competing products in non-metric units. 

‘‘(2) In accordance with that Act and Executive 

Order 12770, of July 25, 1991 [set out below], Federal 

agencies increasingly construct new Federal build-

ings in round metric dimensions. As a result, compa-

nies that wish to bid on Federal construction projects 

increasingly are asked to supply materials or prod-

ucts in round metric dimensions. 

‘‘(3) While the Metric Conversion Act of 1975 cur-

rently provides an exemption to metric usage when 

impractical or when such usage will cause economic 

inefficiencies, amendments are warranted to ensure 

that the use of specific metric components in metric 

construction projects do not increase the cost of Fed-

eral buildings to the taxpayers.’’ 

EX. ORD. NO. 12770. METRIC USAGE IN FEDERAL 

GOVERNMENT PROGRAMS 

Ex. Ord. No. 12770, July 25, 1991, 56 F.R. 35801, pro-

vided: 

By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, including the Metric Conversion Act of 1975, 

Public Law 94–168 (15 U.S.C. 205a et seq.) (‘‘the Metric 

Conversion Act’’), as amended by section 5164 of the 

Omnibus Trade and Competitiveness Act of 1988, Public 

Law 100–418 (‘‘the Trade and Competitiveness Act’’), 

and in order to implement the congressional designa-

tion of the metric system of measurement as the pre-

ferred system of weights and measures for United 

States trade and commerce, it is hereby ordered as fol-

lows: 

SECTION 1. Coordination by the Department of Commerce. 

(a) The Secretary of Commerce (‘‘Secretary’’) is des-

ignated to direct and coordinate efforts by Federal de-

partments and agencies to implement Government 

metric usage in accordance with section 3 of the Metric 

Conversion Act (15 U.S.C. 205b), as amended by section 

5164(b) of the Trade and Competitiveness Act. 

(b) In furtherance of his duties under this order, the 

Secretary is authorized: 

(1) to charter an Interagency Council on Metric Pol-

icy (‘‘ICMP’’), which will assist the Secretary in coordi-

nating Federal Government-wide implementation of 

this order. Conflicts and questions regarding implemen-

tation of this order shall be resolved by the ICMP. The 

Secretary may establish such subcommittees and sub-

chairs within this Council as may be necessary to carry 

out the purposes of this order.[;] 

(2) to form such advisory committees representing 

other interests, including State and local governments 

and the business community, as may be necessary to 

achieve the maximum beneficial effects of this order; 

and 

(3) to issue guidelines, to promulgate rules and regu-

lations, and to take such actions as may be necessary 

to carry out the purposes of this order. Regulations 

promulgated by the Secretary shall function as policy 

guidelines for other agencies and departments. 

(c) The Secretary shall report to the President annu-

ally regarding the progress made in implementing this 

order. The report shall include: 

(1) an assessment of progress made by individual Fed-

eral agencies towards implementing the purposes un-

derlying this order; 

(2) an assessment of the effect that this order has had 

on achieving the national goal of establishing the met-

ric system as the preferred system of weights and 

measures for United States trade and commerce; and 

(3) on October 1, 1992, any recommendations which 

the Secretary may have for additional measures, in-

cluding proposed legislation, needed to achieve the full 

economic benefits of metric usage. 

SEC. 2. Department and Agency Responsibilities. All ex-

ecutive branch departments and agencies of the United 

States Government are directed to take all appropriate 

measures within their authority to carry out the provi-

sions of this order. Consistent with this mission, the 

head of each executive department and agency shall: 

(a) use, to the extent economically feasible by Sep-

tember 30, 1992, or by such other date or dates estab-

lished by the department or agency in consultation 

with the Secretary of Commerce, the metric system of 

measurement in Federal Government procurements, 

grants, and other business-related activities. Other 

business-related activities include all use of measure-

ment units in agency programs and functions related to 

trade, industry, and commerce. 

(1) Metric usage shall not be required to the extent 

that such use is impractical or is likely to cause sig-

nificant inefficiencies or loss of markets to United 

States firms. 

(2) Heads of departments and agencies shall establish 

an effective process for a policy-level and program- 

level review of proposed exceptions to metric usage. 
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Appropriate information about exceptions granted 

shall be included in the agency annual report along 

with recommendations for actions to enable future 

metric usage. 
(b) seek out ways to increase understanding of the 

metric system of measurement through educational in-

formation and guidance and in Government publica-

tions. The transition to use of metric units in Govern-

ment publications should be made as publications are 

revised on normal schedules or new publications are de-

veloped, or as metric publications are required in sup-

port of metric usage pursuant to paragraph (a) of this 

section. 
(c) seek the appropriate aid, assistance, and coopera-

tion of other affected parties, including other Federal, 

State, and local agencies and the private sector, in im-

plementing this order. Appropriate use shall be made of 

governmental, trade, professional, and private sector 

metric coordinating groups to secure the maximum 

benefits of this order through proper communication 

among affected sectors. 
(d) formulate metric transition plans for the depart-

ment or agency which shall incorporate the require-

ments of the Metric Conversion Act and this order, and 

which shall be approved by the department or agency 

head and be in effect by November 30, 1991. Copies of ap-

proved plans shall be forwarded to the Secretary of 

Commerce. Such metric transition plans shall specify, 

among other things: 
(1) the total scope of the metric transition task for 

that department or agency, including firm dates for all 

metric accomplishment milestones for the current and 

subsequent fiscal year; 
(2) plans of the department or agency for specific ini-

tiatives to enhance cooperation with industry, espe-

cially small business, as it voluntarily converts to the 

metric system, and with all affected parties in under-

taking the requirements of paragraph (a) of this sec-

tion; and 
(3) specific steps and associated schedules through 

which the department or agency will seek to increase 

understanding of the metric system through edu-

cational information and guidance, and in department 

or agency publications. 
(e) designate a senior-level official as the Metric Ex-

ecutive for the department or agency to assist the head 

of each executive department or agency in implement-

ing this order. The responsibilities of the Metric Execu-

tive shall include, but not be limited to: 
(1) acting as the department’s or agency’s policy- 

level representative to the ICMP and as a liaison with 

other government agencies and private sector groups: 
(2) management oversight of department or agency 

outreach and response to inquiries and questions from 

affected parties during the transition to metric system 

usage; and 
(3) management oversight of preparation of the de-

partment’s or agency’s metric transition plans and 

progress reports, including the Annual Metric Report 

required by 15 U.S.C. 205j and OMB Circular A–11. 
(4) preparation by June 30, 1992, of an assessment of 

agency progress and problems, together with recom-

mendations for steps to assure successful implementa-

tion of the Metric Conversion Act. The assessment and 

recommendations shall be approved by the head of the 

department or agency and provided to the Secretary by 

June 30, 1992, for inclusion in the Secretary’s October 1, 

1992, report on implementation of this order. 
SEC. 3. Application of Resources. The head of each exec-

utive department and agency shall be responsible for 

implementing and applying the necessary resources to 

accomplish the goals set forth in the Metric Conversion 

Act and this order. 
SEC. 4. Judicial Review. This order is intended only to 

improve the internal management of the executive 

branch and is not intended to create any right or bene-

fit, substantive or procedural, enforceable at law by a 

party against the United States, its agencies, its offi-

cers, or any other person. 

GEORGE BUSH. 

§ 205b. Declaration of policy 

It is therefore the declared policy of the 
United States— 

(1) to designate the metric system of meas-
urement as the preferred system of weights 
and measures for United States trade and 
commerce; 

(2) to require that each Federal agency, by a 
date certain and to the extent economically 
feasible by the end of the fiscal year 1992, use 
the metric system of measurement in its pro-
curements, grants, and other business-related 
activities, except to the extent that such use 
is impractical or is likely to cause significant 
inefficiencies or loss of markets to United 
States firms, such as when foreign competi-
tors are producing competing products in non- 
metric units; 

(3) to seek out ways to increase understand-
ing of the metric system of measurement 
through educational information and guidance 
and in Government publications; and 

(4) to permit the continued use of traditional 
systems of weights and measures in non-busi-
ness activities. 

(Pub. L. 94–168, § 3, Dec. 23, 1975, 89 Stat. 1007; 
Pub. L. 100–418, title V, § 5164(b), Aug. 23, 1988, 102 
Stat. 1452.) 

AMENDMENTS 

1988—Pub. L. 100–418 amended section generally. Prior 

to amendment, section read as follows: ‘‘It is therefore 

declared that the policy of the United States shall be 

to coordinate and plan the increasing use of the metric 

system in the United States and to establish a United 

States Metric Board to coordinate the voluntary con-

version to the metric system.’’ 

IMPLEMENTATION OF METRIC USAGE IN FEDERAL 

GOVERNMENT 

Secretary of Commerce designated to direct and coor-

dinate implementation of Government metric usage, 

see section 1 of Ex. Ord. No. 12770, July 25, 1991, 56 F.R. 

35801, set out as a note under section 205a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 205l of this title. 

§ 205c. Definitions 

As used in this subchapter, the term— 
(1) ‘‘Board’’ means the United States Metric 

Board, established under section 205d of this 
title; 

(2) ‘‘engineering standard’’ means a standard 
which prescribes (A) a concise set of condi-
tions and requirements that must be satisfied 
by a material, product, process, procedure, 
convention, or test method; and (B) the phys-
ical, functional, performance and/or conform-
ance characteristics thereof; 

(3) ‘‘international standard or recommenda-
tion’’ means an engineering standard or rec-
ommendation which is (A) formulated and pro-
mulgated by an international organization 
and (B) recommended for adoption by individ-
ual nations as a national standard; 

(4) ‘‘metric system of measurement’’ means 
the International System of Units as estab-
lished by the General Conference of Weights 
and Measures in 1960 and as interpreted or 
modified for the United States by the Sec-
retary of Commerce; 
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(5) ‘‘full and open competition’’ has the same 
meaning as defined in section 403(6) of title 41; 

(6) ‘‘total installed price’’ means the price of 
purchasing a product or material, trimming or 
otherwise altering some or all of that product 
or material, if necessary to fit with other 
building components, and then installing that 
product or material into a Federal facility; 

(7) ‘‘hard-metric’’ means measurement, de-
sign, and manufacture using the metric sys-
tem of measurement, but does not include 
measurement, design, and manufacture using 
English system measurement units which are 
subsequently reexpressed in the metric system 
of measurement; 

(8) ‘‘cost or pricing data or price analysis’’ 
has the meaning given such terms in section 
254b of title 41; and 

(9) ‘‘Federal facility’’ means any public 
building (as defined under section 612 of title 
40 1 and shall include any Federal building or 
construction project— 

(A) on lands in the public domain; 
(B) on lands used in connection with Fed-

eral programs for agriculture research, 
recreation, and conservation programs; 

(C) on or used in connection with river, 
harbor, flood control, reclamation, or power 
projects; 

(D) on or used in connection with housing 
and residential projects; 

(E) on military installations (including 
any fort, camp, post, naval training station, 
airfield, proving ground, military supply 
depot, military school, or any similar facil-
ity of the Department of Defense); 

(F) on installations of the Department of 
Veteran 2 Affairs used for hospital or domi-
ciliary purposes; or 

(G) on lands used in connection with Fed-
eral prisons, 

but does not include (i) any Federal building 
or construction project the exclusion of which 
the President deems to be justified in the pub-
lic interest, or (ii) any construction project or 
building owned or controlled by a State gov-
ernment, local government, Indian tribe, or 
any private entity. 

(Pub. L. 94–168, § 4, Dec. 23, 1975, 89 Stat. 1007; 
Pub. L. 104–289, § 3, Oct. 11, 1996, 110 Stat. 3411.) 

AMENDMENTS 

1996—Pars. (5) to (9). Pub. L. 104–289 added pars. (5) to 

(9). 

EFFECTIVE DATE OF 1996 AMENDMENT; SAVINGS 

PROVISION 

Section 6 of Pub. L. 104–289 provided that: 

‘‘(a) EFFECTIVE DATE.—This Act [See Short Title of 

1996 Amendment note set out under section 205a of this 

title] and the amendments made by this Act shall take 

effect 90 days after the date of enactment of this Act 

[Oct. 11, 1996]. 

‘‘(b) SAVINGS PROVISIONS.—This Act shall not apply to 

contracts awarded and solicitations issued on or before 

the effective date of this Act, unless the head of a Fed-

eral agency makes a written determination in his or 

her sole discretion that it would be in the public inter-

est to apply one or more provisions of this Act or its 

amendments to these existing contracts or solicita-

tions.’’ 

§ 205d. United States Metric Board 

(a) Establishment 

There is established, in accordance with this 
section, an independent instrumentality to be 
known as a United States Metric Board. 

(b) Membership; Chairman; appointment of mem-
bers; term of office; vacancies 

The Board shall consist of 17 individuals, as 
follows: 

(1) the Chairman, a qualified individual who 
shall be appointed by the President, by and 
with the advice and consent of the Senate; 

(2) sixteen members who shall be appointed 
by the President, by and with the advice and 
consent of the Senate, on the following basis— 

(A) one to be selected from lists of quali-
fied individuals recommended by engineers 
and organizations representative of engi-
neering interests; 

(B) one to be selected from lists of quali-
fied individuals recommended by scientists, 
the scientific and technical community, and 
organizations representative of scientists 
and technicians; 

(C) one to be selected from a list of quali-
fied individuals recommended by the Na-
tional Association of Manufacturers or its 
successor; 

(D) one to be selected from lists of quali-
fied individuals recommended by the United 
States Chamber of Commerce, or its succes-
sor, retailers, and other commercial organi-
zations; 

(E) two to be selected from lists of quali-
fied individuals recommended by the Amer-
ican Federation of Labor and Congress of In-
dustrial Organizations or its successor, who 
are representative of workers directly af-
fected by metric conversion, and by other 
organizations representing labor; 

(F) one to be selected from a list of quali-
fied individuals recommended by the Na-
tional Governors Conference, the National 
Council of State Legislatures, and organiza-
tions representative of State and local gov-
ernment; 

(G) two to be selected from lists of quali-
fied individuals recommended by organiza-
tions representative of small business; 

(H) one to be selected from lists of quali-
fied individuals representative of the con-
struction industry; 

(I) one to be selected from a list of quali-
fied individuals recommended by the Na-
tional Conference on Weights and Measures 
and standards making organizations; 

(J) one to be selected from lists of quali-
fied individuals recommended by educators, 
the educational community, and organiza-
tions representative of educational inter-
ests; and 

(K) four at-large members to represent 
consumers and other interests deemed suit-
able by the President and who shall be quali-
fied individuals. 

As used in this subsection, each ‘‘list’’ shall in-
clude the names of at least three individuals for 
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each applicable vacancy. The terms of office of 
the members of the Board first taking office 
shall expire as designated by the President at 
the time of nomination; five at the end of the 2d 
year; five at the end of the 4th year; and six at 
the end of the 6th year. The term of office of the 
Chairman of such Board shall be 6 years. Mem-
bers, including the Chairman, may be appointed 
to an additional term of 6 years, in the same 
manner as the original appointment. Successors 
to members of such Board shall be appointed in 
the same manner as the original members and 
shall have terms of office expiring 6 years from 
the date of expiration of the terms for which 
their predecessors were appointed. Any individ-
ual appointed to fill a vacancy occurring prior 
to the expiration of any term of office shall be 
appointed for the remainder of that term. Begin-
ning 45 days after the date of incorporation of 
the Board, six members of such Board shall con-
stitute a quorum for the transaction of any 
function of the Board. 

(c) Compulsory powers 

Unless otherwise provided by the Congress, the 
Board shall have no compulsory powers. 

(d) Termination 

The Board shall cease to exist when the Con-
gress, by law, determines that its mission has 
been accomplished. 

(Pub. L. 94–168, § 5, Dec. 23, 1975, 89 Stat. 1007.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 205c, 205g of 

this title. 

§ 205e. Functions and powers of Board 

It shall be the function of the Board to devise 
and carry out a broad program of planning, co-
ordination, and public education, consistent 
with other national policy and interests, with 
the aim of implementing the policy set forth in 
this subchapter. In carrying out this program, 
the Board shall— 

(1) consult with and take into account the 
interests, views, and conversion costs of 
United States commerce and industry, includ-
ing small business; science; engineering; labor; 
education; consumers; government agencies at 
the Federal, State, and local level; nationally 
recognized standards developing and coordi-
nating organizations; metric conversion plan-
ning and coordinating groups; and such other 
individuals or groups as are considered appro-
priate by the Board to the carrying out of the 
purposes of this subchapter. The Board shall 
take into account activities underway in the 
private and public sectors, so as not to dupli-
cate unnecessarily such activities; 

(2) provide for appropriate procedures where-
by various groups, under the auspices of the 
Board, may formulate, and recommend or sug-
gest, to the Board specific programs for co-
ordinating conversion in each industry and 
segment thereof and specific dimensions and 
configurations in the metric system and in 
other measurements for general use. Such pro-
grams, dimensions, and configurations shall be 
consistent with (A) the needs, interests, and 
capabilities of manufacturers (large and 

small), suppliers, labor, consumers, educators, 
and other interested groups, and (B) the na-
tional interest; 

(3) publicize, in an appropriate manner, pro-
posed programs and provide an opportunity for 
interested groups or individuals to submit 
comments on such programs. At the request of 
interested parties, the Board, in its discretion, 
may hold hearings with regard to such pro-
grams. Such comments and hearings may be 
considered by the Board; 

(4) encourage activities of standardization 
organizations to develop or revise, as rapidly 
as practicable, engineering standards on a 
metric measurement basis, and to take advan-
tage of opportunities to promote (A) rational-
ization or simplification of relationships, (B) 
improvements of design, (C) reduction of size 
variations, (D) increases in economy, and (E) 
where feasible, the efficient use of energy and 
the conservation of natural resources; 

(5) encourage the retention, in new metric 
language standards, of those United States en-
gineering designs, practices, and conventions 
that are internationally accepted or that em-
body superior technology; 

(6) consult and cooperate with foreign gov-
ernments, and intergovernmental organiza-
tions, in collaboration with the Department of 
State, and, through appropriate member bod-
ies, with private international organizations, 
which are or become concerned with the en-
couragement and coordination of increased 
use of metric measurement units or engineer-
ing standards based on such units, or both. 
Such consultation shall include efforts, where 
appropriate, to gain international recognition 
for metric standards proposed by the United 
States, and, during the United States conver-
sion, to encourage retention of equivalent cus-
tomary units, usually by way of dual dimen-
sions, in international standards or recom-
mendations; 

(7) assist the public through information and 
education programs, to become familiar with 
the meaning and applicability of metric terms 
and measures in daily life. Such programs 
shall include— 

(A) public information programs con-
ducted by the Board, through the use of 
newspapers, magazines, radio, television, 
and other media, and through talks before 
appropriate citizens’ groups, and trade and 
public organizations; 

(B) counseling and consultation by the 
Secretary of Education; the Secretary of 
Labor; the Administrator of the Small Busi-
ness Administration; and the Director of the 
National Science Foundation, with edu-
cational associations, State and local edu-
cational agencies, labor education commit-
tees, apprentice training committees, and 
other interested groups, in order to assure (i) 
that the metric system of measurement is 
included in the curriculum of the Nation’s 
educational institutions, and (ii) that teach-
ers and other appropriate personnel are 
properly trained to teach the metric system 
of measurement; 

(C) consultation by the Secretary of Com-
merce with the National Conference of 
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Weights and Measures in order to assure 
that State and local weights and measures 
officials are (i) appropriately involved in 
metric conversion activities and (ii) assisted 
in their efforts to bring about timely amend-
ments to weights and measures laws; and 

(D) such other public information activi-
ties, by any Federal agency in support of 
this subchapter, as relate to the mission of 
such agency; 

(8) collect, analyze, and publish information 
about the extent of usage of metric measure-
ments; evaluate the costs and benefits of met-
ric usage; and make efforts to minimize any 
adverse effects resulting from increasing met-
ric usage; 

(9) conduct research, including appropriate 
surveys; publish the results of such research; 
and recommend to the Congress and to the 
President such action as may be appropriate 
to deal with any unresolved problems, issues, 
and questions associated with metric conver-
sion, or usage, such problems, issues, and ques-
tions may include, but are not limited to, the 
impact on workers (such as costs of tools and 
training) and on different occupations and in-
dustries, possible increased costs to consum-
ers, the impact on society and the economy, 
effects on small business, the impact on the 
international trade position of the United 
States, the appropriateness of and methods for 
using procurement by the Federal Government 
as a means to effect conversion to the metric 
system, the proper conversion or transition 
period in particular sectors of society, and 
consequences for national defense; 

(10) submit annually to the Congress and to 
the President a report on its activities. Each 
such report shall include a status report on 
the conversion process as well as projections 
for the conversion process. Such report may 
include recommendations covering any legis-
lation or executive action needed to imple-
ment the the 1 programs of conversion accept-
ed by the Board. The Board may also submit 
such other reports and recommendations as it 
deems necessary; and 

(11) submit to the Congress and to the Presi-
dent, not later than 1 year after the date of en-
actment of the Act making appropriations for 
carrying out this subchapter, a report on the 
need to provide an effective structural mecha-
nism for converting customary units to metric 
units in statutes, regulations, and other laws 
at all levels of government, on a coordinated 
and timely basis, in response to voluntary con-
version programs adopted and implemented by 
various sectors of society under the auspices 
and with the approval of the Board. If the 
Board determines that such a need exists, such 
report shall include recommendations as to 
appropriate and effective means for establish-
ing and implementing such a mechanism. 

(Pub. L. 94–168, § 6, Dec. 23, 1975, 89 Stat. 1008; 
Pub. L. 96–88, title III, § 301, title V, § 507, Oct. 17, 
1979, 93 Stat. 677, 692.) 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Education’’ substituted for ‘‘Secretary 

of Health, Education, and Welfare’’ in par. (7)(B) pursu-

ant to sections 301 and 507 of Pub. L. 96–88, which are 

classified to sections 3441 and 3507 of Title 20, Edu-

cation. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in par. (10) of this section relating to annual report to 

Congress, see section 3003 of Pub. L. 104–66, as amended, 

set out as a note under section 1113 of Title 31, Money 

and Finance, and page 194 of House Document No. 103–7. 

§ 205f. Duties of Board 

In carrying out its duties under this sub-
chapter, the Board may— 

(1) establish an Executive Committee, and 
such other committees as it deems desirable; 

(2) establish such committees and advisory 
panels as it deems necessary to work with the 
various sectors of the Nation’s economy and 
with Federal and State governmental agencies 
in the development and implementation of de-
tailed conversion plans for those sectors. The 
Board may reimburse, to the extent author-
ized by law, the members of such committees; 

(3) conduct hearings at such times and 
places as it deems appropriate; 

(4) enter into contracts, in accordance with 
the Federal Property and Administrative 
Services Act of 1949, as amended (40 U.S.C. 471 
et seq.), with Federal or State agencies, pri-
vate firms, institutions, and individuals for 
the conduct of research or surveys, the prepa-
ration of reports, and other activities nec-
essary to the discharge of its duties; 

(5) delegate to the Executive Director such 
authority as it deems advisable; and 

(6) perform such other acts as may be nec-
essary to carry out the duties prescribed by 
this subchapter. 

(Pub. L. 94–168, § 7, Dec. 23, 1975, 89 Stat. 1011.) 

REFERENCES IN TEXT 

The Federal Property and Administrative Services 

Act of 1949, referred to in par. (4), is act June 30, 1949, 

ch. 288, 63 Stat. 377, as amended. Provisions of that act 

relating to management and disposal of Government 

property are classified to chapter 10 (§ 471 et seq.) of 

Title 40, Public Buildings, Property, and Works. Provi-

sions of that act relating to contracts are classified to 

subchapter IV (§ 251 et seq.) of chapter 4 of Title 41, 

Public Contracts. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 471 of Title 40, and Tables. 

§ 205g. Gifts, donations and bequests to Board 

(a) Authorization; deposit into Treasury and dis-
bursement 

The Board may accept, hold, administer, and 
utilize gifts, donations, and bequests of prop-
erty, both real and personal, and personal serv-
ices, for the purpose of aiding or facilitating the 
work of the Board. Gifts and bequests of money, 
and the proceeds from the sale of any other 
property received as gifts or requests, shall be 
deposited in the Treasury in a separate fund and 
shall be disbursed upon order of the Board. 

(b) Federal income, estate, and gift taxation of 
property 

For purpose of Federal income, estate, and gift 
taxation, property accepted under subsection (a) 
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of this section shall be considered as a gift or be-
quest to or for the use of the United States. 

(c) Investment of moneys; disbursement of ac-
crued income 

Upon the request of the Board, the Secretary 
of the Treasury may invest and reinvest, in se-
curities of the United States, any moneys con-
tained in the fund authorized in subsection (a) of 
this section. Income accruing from such securi-
ties, and from any other property accepted to 
the credit of such fund, shall be dispersed upon 
the order of the Board. 

(d) Reversion to Treasury of unexpended funds 

Funds not expended by the Board as of the 
date when it ceases to exist, in accordance with 
section 205d(d) of this title, shall revert to the 
Treasury of the United States as of such date. 

(Pub. L. 94–168, § 8, Dec. 23, 1975, 89 Stat. 1011.) 

§ 205h. Compensation of Board members; travel 
expenses 

Members of the Board who are not in the regu-
lar full-time employ of the United States shall, 
while attending meetings or conferences of the 
Board or while otherwise engaged in the busi-
ness of the Board, be entitled to receive com-
pensation at a rate not to exceed the daily rate 
currently being paid grade 18 of the General 
Schedule (under section 5332 of title 5), including 
traveltime. While so serving, on the business of 
the Board away from their homes or regular 
places of business, members of the Board may be 
allowed travel expenses, including per diem in 
lieu of subsistence, as authorized by section 5703 
of title 5, for persons employed intermittently 
in the Government service. Payments under this 
section shall not render members of the Board 
employees or officials of the United States for 
any purpose. Members of the Board who are in 
the employ of the United States shall be enti-
tled to travel expenses when traveling on the 
business of the Board. 

(Pub. L. 94–168, § 9, Dec. 23, 1975, 89 Stat. 1011.) 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

§ 205i. Personnel 

(a) Executive Director; appointment; tenure; du-
ties 

The Board shall appoint a qualified individual 
to serve as the Executive Director of the Board 
at the pleasure of the Board. The Executive Di-
rector, subject to the direction of the Board, 
shall be responsible to the Board and shall carry 
out the metric conversion program, pursuant to 
the provisions of this subchapter and the poli-
cies established by the Board. 

(b) Executive Director; salary 

The Executive Director of the Board shall 
serve full time and be subject to the provisions 

of chapter 51 and subchapter III of chapter 53 of 
title 5. The annual salary of the Executive Di-
rector shall not exceed level III of the Executive 
Schedule under section 5314 of such title. 

(c) Staff personnel; appointment and compensa-
tion 

The Board may appoint and fix the compensa-
tion of such staff personnel as may be necessary 
to carry out the provisions of this subchapter in 
accordance with the provisions of chapter 51 and 
subchapter III of chapter 53 of title 5. 

(d) Experts and consultants; employment and 
compensation; annual review of contracts 

The Board may (1) employ experts and con-
sultants or organizations thereof, as authorized 
by section 3109 of title 5; (2) compensate individ-
uals so employed at rates not in excess of the 
rate currently being paid grade 18 of the General 
Schedule under section 5332 of such title, includ-
ing traveltime; and (3) may allow such individ-
uals, while away from their homes or regular 
places of business, travel expenses (including per 
diem in lieu of subsistence) as authorized by sec-
tion 5703 of such title 5 for persons in the Gov-
ernment service employed intermittently: Pro-

vided, however, That contracts for such tem-
porary employment may be renewed annually. 

(Pub. L. 94–168, § 10, Dec. 23, 1975, 89 Stat. 1012.) 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

§ 205j. Financial and administrative services; 
source and reimbursement 

Financial and administrative services, includ-
ing those related to budgeting, accounting, fi-
nancial reporting, personnel, and procurement, 
and such other staff services as may be needed 
by the Board, may be obtained by the Board 
from the Secretary of Commerce or other appro-
priate sources in the Federal Government. Pay-
ment for such services shall be made by the 
Board, in advance or by reimbursement, from 
funds of the Board in such amounts as may be 
agreed upon by the Chairman of the Board and 
by the source of the services being rendered. 

(Pub. L. 94–168, § 11, Dec. 23, 1975, 89 Stat. 1012.) 

§ 205j–1. Repealed. Pub. L. 104–66, title III, 
§ 3001(e), Dec. 21, 1995, 109 Stat. 734 

Section, Pub. L. 94–168, § 12, as added Pub. L. 100–418, 

title V, § 5164(c), Aug. 23, 1988, 102 Stat. 1452, related to 

agency guidelines to carry out metric conversion pol-

icy. 

A prior section 12 of Pub. L. 94–168 was renumbered 

section 13 and is classified to section 205k of this title. 

§ 205k. Authorization of appropriations; avail-
ability 

There are authorized to be appropriated such 
sums as may be necessary to carry out the pro-
visions of this subchapter. Appropriations to 
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carry out the provisions of this subchapter may 
remain available for obligation and expenditure 
for such period or periods as may be specified in 
the Acts making such appropriations. 

(Pub. L. 94–168, § 13, formerly § 12, Dec. 23, 1975, 89 
Stat. 1012, renumbered § 13, Pub. L. 100–418, title 
V, § 5164(c), Aug. 23, 1988, 102 Stat. 1452.) 

§ 205l. Implementation in acquisition of construc-
tion services and materials for Federal facili-
ties 

(a) In general 

Construction services and materials for Fed-
eral facilities shall be procured in accordance 
with the policies and procedures set forth in 
chapter 137 of title 10, section 2377 of title 10, 
title III of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 251 et seq.), 
and section 205b(2) of this title. Determination 
of a design method shall be based upon prelimi-
nary market research as required under section 
2377(c) of title 10 and section 314B(c) of the Fed-
eral Property and Administrative Services Act 
of 1949 (41 U.S.C. 264b(c)). If the requirements of 
this subchapter conflict with the provisions of 
section 2377 of title 10 or section 314B of the Fed-
eral Property and Administrative Services Act 
of 1949, then the provisions of 1 2377 or 314B shall 
take precedence. 

(b) Concrete masonry units 

In carrying out the policy set forth in section 
205b of this title (with particular emphasis on 
the policy set forth in paragraph (2) of that sec-
tion) a Federal agency may require that speci-
fications for the acquisition of structures or sys-
tems of concrete masonry be expressed under 
the metric system of measurement, but may not 
incorporate specifications, that can only be sat-
isfied by hard-metric versions of concrete ma-
sonry units, in a solicitation for design or con-
struction of a Federal facility within the United 
States or its territories, or a portion of said 
Federal facility, unless the head of the agency 
determines in writing that— 

(1) hard-metric specifications are necessary 
in a contract for the repair or replacement of 
parts of Federal facilities in existence or 
under construction upon the effective date of 
the Savings in Construction Act of 1996; or 

(2) the following 2 criteria are met: 
(A) the application requires hard-metric 

concrete masonry units to coordinate di-
mensionally into 100 millimeter building 
modules; and 

(B) the total installed price of hard-metric 
concrete masonry units is estimated to be 
equal to or less than the total installed price 
of using non-hard-metric concrete masonry 
units. Total installed price estimates shall 
be based, to the extent available, on cost or 
pricing data or price analysis, using actual 
hard-metric and non-hard-metric offers re-
ceived for comparable existing projects. The 
head of the agency shall include in the writ-
ing required in this subsection an expla-
nation of the factors used to develop the 
price estimates. 

(c) Recessed lighting fixtures 

In carrying out the policy set forth in section 
205b of this title (with particular emphasis on 
the policy set forth in paragraph (2) of that sec-
tion) a Federal agency may require that speci-
fications for the acquisition of structures or sys-
tems of recessed lighting fixtures be expressed 
under the metric system of measurement, but 
may not incorporate specifications, that can 
only be satisfied by hard-metric versions of re-
cessed lighting fixtures, in a solicitation for de-
sign or construction of a Federal facility within 
the United States or its territories unless the 
head of the agency determines in writing that— 

(1) the predominant voluntary industry con-
sensus standards include the use of hard-met-
ric for the items specified; or 

(2) hard-metric specifications are necessary 
in a contract for the repair or replacement of 
parts of Federal facilities in existence or 
under construction upon the effective date of 
the Savings in Construction Act of 1996; or 

(3) the following 2 criteria are met: 
(A) the application requires hard-metric 

recessed lighting fixtures to coordinate di-
mensionally into 100 millimeter building 
modules; and 

(B) the total installed price of hard-metric 
recessed lighting fixtures is estimated to be 
equal to or less than the total installed price 
of using non-hard-metric recessed lighting 
fixtures. Total installed price estimates 
shall be based, to the extent available, on 
cost or pricing data or price analysis, using 
actual hard-metric and non-hard-metric of-
fers received for comparable existing 
projects. The head of the agency shall in-
clude in the writing required in this sub-
section an explanation of the factors used to 
develop the price estimates. 

(d) Limitation 

The provisions of subsections (b) and (c) of 
this section shall not apply to Federal contracts 
to acquire construction products for the con-
struction of facilities outside of the United 
States and its territories. 

(e) Expiration 

The provisions contained in subsections (b) 
and (c) of this section shall expire 10 years from 
the effective date of the Savings in Construction 
Act of 1996. 

(f) Agency ombudsman 

(1) The head of each executive agency that 
awards construction contracts within the United 
States and its territories shall designate a sen-
ior agency official to serve as a construction 
metrication ombudsman who shall be respon-
sible for reviewing and responding to complaints 
from prospective bidders, subcontractors, suppli-
ers, or their designated representatives related 
to— 

(A) guidance or regulations issued by the 
agency on the use of the metric system of 
measurement in contracts for the construc-
tion of Federal buildings; and 

(B) the use of the metric system of measure-
ment for services and materials required for 
incorporation in individual projects to con-
struct Federal buildings. 
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The construction metrication ombudsman shall 
be independent of the contracting officer for 
construction contracts. 

(2) The ombudsman shall be responsible for en-
suring that the agency is not implementing the 
metric system of measurement in a manner that 
is impractical or is likely to cause significant 
inefficiencies or loss of markets to United 
States firms in violation of the policy stated in 
section 205b(2) of this title, or is otherwise in-
consistent with guidance issued by the Sec-
retary of Commerce in consultation with the 
Interagency Council on Metric Policy while en-
suring that the goals of this subchapter are ob-
served. 

(3) The ombudsman shall respond to each com-
plaint in writing within 60 days and make a rec-
ommendation to the head of the executive agen-
cy for an appropriate resolution thereto. In such 
a recommendation, the ombudsman shall con-
sider— 

(A) whether the agency is adequately apply-
ing the policies and procedures in this section; 

(B) whether the availability of hard-metric 
products and services from United States 
firms is sufficient to ensure full and open com-
petition; and 

(C) the total installed price to the Federal 
Government. 

(4) After the head of the agency has rendered 
a decision regarding a recommendation of the 
ombudsman, the ombudsman shall be respon-
sible for communicating the decision to all ap-
propriate policy, design, planning, procurement, 
and notifying personnel in the agency. The om-
budsman shall conduct appropriate monitoring 
as required to ensure the decision is imple-
mented, and may submit further recommenda-
tions, as needed. The head of the agency’s deci-
sion on the ombudsman’s recommendations, and 
any supporting documentation, shall be pro-
vided to affected parties and made available to 
the public in a timely manner. 

(5) Nothing in this section shall be construed 
to supersede the bid protest process established 
under subchapter V of chapter 35 of title 31. 

(Pub. L. 94–168, § 14, as added and amended Pub. 
L. 104–289, §§ 4(a), 5, Oct. 11, 1996, 110 Stat. 3412, 
3414.) 

REFERENCES IN TEXT 

The Federal Property and Administrative Services 

Act of 1949, referred to in subsec. (a), is act June 30, 

1949, ch. 288, 63 Stat. 377, as amended. Title III of the 

act is classified generally to subchapter IV (§ 251 et 

seq.) of chapter 4 of Title 41, Public Contracts. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 471 of Title 40, 

Public Buildings, Property, and Works, and Tables. 

The effective date of the Savings in Construction Act 

of 1996, referred to in subsecs. (b)(1), (c)(2), and (e), is 90 

days after Oct. 11, 1996. See Effective Date of 1996 

Amendment; Savings Provision note set out under sec-

tion 205c of this title. 

AMENDMENTS 

1996—Pub. L. 104–289, § 5, added subsec. (f). 

EFFECTIVE DATE; SAVINGS PROVISION 

Section effective 90 days after Oct. 11, 1996, and inap-

plicable to contracts awarded and solicitations issued 

on or before that date, unless head of Federal agency 

makes written determination that it would be in public 

interest to apply one or more provisions of Pub. L. 

104–289 to these existing contracts or solicitations, see 

section 6(b) of Pub. L. 104–289, set out as an Effective 

Date of 1996 Amendment; Savings Provision note under 

section 205c of this title. 

SUBCHAPTER III—STANDARD GAUGE FOR 
IRON AND STEEL 

§ 206. Standard gauge for sheet and plate iron 
and steel 

For the purpose of securing uniformity the fol-
lowing is established as the only standard gauge 
for sheet and plate iron and steel in the United 
States of America, namely: 

Number 
of gauge 

Approximate 
thickness in 
fractions of 

an inch 

Approximate 
thickness in 

decimal parts 
of an inch 

Approximate 
thickness in 
millimeters 

Weight per 
square foot in 
ounces avoir-

dupois 

Weight per 
square foot in 
pounds avoir-

dupois 

Weight per 
square foot 

in kilo-
grams 

Weight per 
square 

meter in 
kilograms 

Weight per 
square meter 

in pounds 
avoirdupois 

0000000 1/2 .5 12.7 320 20.00 9.072 97.65 215.28 
000000 15/32 .46875 11.90625 300 18.75 8.505 91.55 201.82 
00000 7/16 .4375 11.1125 280 17.50 7.983 85.44 188.37 
0000 13/32 .40625 10.31875 260 16.25 7.371 79.33 174.91 
000 3/8 .375 9.525 240 15 6.804 73.24 161.46 
00 11/32 .34375 8.73125 220 13.75 6.237 67.13 148.00 
0 5/16 .3125 7.9375 200 12.50 5.67 61.03 134.55 
1 9/32 .28125 7.14375 180 11.25 5.103 54.93 121.09 
2 17/64 .265625 6.746875 170 10.625 4.819 51.88 114.37 
3 1/4 .25 6.35 160 10 4.536 48.82 107.64 
4 15/64 .234375 5.953125 150 9.375 4.252 45.77 100.91 
5 7/32 .21875 5.55625 140 8.75 3.969 42.72 94.18 
6 13/64 .203125 5.159375 130 8.125 3.685 39.67 87.45 
7 3/16 .1875 4.7625 120 7.5 3.402 36.62 80.72 
8 11/64 .171875 4.365625 110 6.875 3.118 33.57 74.00 
9 5/32 .15625 3.96875 100 6.25 2.835 30.52 67.27 

10 9/64 .140625 3.571875 90 5.625 2.552 27.46 60.55 
11 1/8 .125 3.175 80 5 2.268 24.41 53.82 
12 7/64 .109375 2.778125 70 4.375 1.984 21.36 47.09 
13 3/32 .09375 2.38125 60 3.75 1.701 18.31 40.36 
14 5/64 .078125 1.984375 50 3.125 1.417 15.26 33.64 
15 9/128 .0703125 1.7859375 45 2.8125 1.276 13.73 30.27 
16 1/16 .0625 1.5875 40 2.5 1.134 12.21 26.91 
17 9/160 .05625 1.42875 36 2.25 1.021 10.99 24.22 
18 1/20 .05 1.27 32 2 .9072 9.765 21.53 
19 7/160 .04375 1.11125 28 1.75 .7938 8.544 18.84 
20 3/80 .0375 .9525 24 1.50 .6804 7.324 16.15 
21 11/320 .034375 .873125 22 1.375 .6237 6.713 14.80 
22 1/32 .03125 .793750 20 1.25 .567 6.103 13.46 
23 9/320 .028125 .714375 18 1.125 .5103 5.493 12.11 
24 1/40 .025 .635 16 1 .4536 4.882 10.76 
25 7/320 .021875 .555625 14 .875 .3969 4.272 9.42 
26 3/160 .01875 .47625 12 .75 .3402 3.662 8.07 
27 11/640 .0171875 .4365625 11 .6875 .3119 3.357 7.40 
28 1/64 .015625 .396875 10 .625 .2835 3.052 6.73 
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1 So in original. Probably should be ‘‘established’’. 

Number 
of gauge 

Approximate 
thickness in 
fractions of 

an inch 

Approximate 
thickness in 

decimal parts 
of an inch 

Approximate 
thickness in 
millimeters 

Weight per 
square foot in 
ounces avoir-

dupois 

Weight per 
square foot in 
pounds avoir-

dupois 

Weight per 
square foot 

in kilo-
grams 

Weight per 
square 

meter in 
kilograms 

Weight per 
square meter 

in pounds 
avoirdupois 

29 9/640 .0140625 .3571875 9 .5625 .2551 2.746 6.05 
30 1/80 .0125 .3175 8 .5 .2268 2.441 5.38 
31 7/640 .0109375 .2778125 7 .4375 .1984 2.136 4.71 
32 13/1280 .01015625 .25796875 61⁄2 .40625 .1843 1.983 4.37 
33 3/320 .009375 .238125 6 .375 .1701 1.831 4.04 
34 11/1280 .00859375 .21828125 51⁄2 .34375 .1559 1.678 3.70 
35 5/640 .0078125 .1984375 5 .3125 .1417 1.526 3.36 
36 9/1280 .00703125 .17859375 41⁄2 .28125 .1276 1.373 3.03 
37 17/2560 .006640625 .168671875 41⁄4 .265625 .1205 1.297 2.87 
38 1/160 .00625 .15875 4 .25 .1134 1.221 2.69 

The same and no other shall be used in deter-
mining duties and taxes levied by the United 
States of America on sheet and plate iron and 
steel. But this subchapter shall not be construed 
to increase duties upon any articles which may 
be imported. 

(Mar. 3, 1893, ch. 221, § 1, 27 Stat. 746.) 

REFERENCES IN TEXT 

This subchapter, referred to in text, was in the origi-

nal ‘‘this act’’, meaning act Mar. 3, 1893, ch. 221, 27 

Stat. 746, which is classified to sections 206 to 208 of 

this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 207, 208 of this 

title. 

§ 207. Preparation of standards by Secretary of 
Commerce 

The Secretary of Commerce is authorized and 
required to prepare suitable standards in accord-
ance with section 206 of this title. 

(Mar. 3, 1893, ch. 221, § 2, 27 Stat. 746; Feb. 14, 
1903, ch. 552, § 10, 32 Stat. 829; Mar. 4, 1913, ch. 141, 
§ 1, 37 Stat. 736.) 

CHANGE OF NAME 

Act Mar. 4, 1913, created Department of Labor, and re-

named Department of Commerce and Labor as Depart-

ment of Commerce. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred National Bureau of 

Standards from Treasury Department to Department of 

Commerce and Labor. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 206 of this title. 

§ 208. Variations 

In the practical use and application of the 
standard gauge esablished 1 in section 206 of this 
title a variation of 21⁄2 percent, either way may 
be allowed. 

(Mar. 3, 1893, ch. 221, § 3, 27 Stat. 746.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 206 of this title. 

SUBCHAPTER IV—SCREW THREADS 

§§ 208a to 212. Repealed. Pub. L. 89–554, § 8(a), 
Sept. 6, 1966, 80 Stat. 644, 646 

Sections, acts July 18, 1918, ch. 156, §§ 1–5, 40 Stat. 912, 

913; Mar. 3, 1919, ch. 96, 40 Stat. 1291; Apr. 16, 1926, ch. 

148, 44 Stat. 297, created Commission for the Standard-

ization of Screw Threads and provided for composition 

of Commission, its duties, and pay. 

SUBCHAPTER V—STANDARDS OF 
ELECTRICITY 

§§ 221, 222. Repealed. July 21, 1950, ch. 484, § 13, 
64 Stat. 370 

Sections, act July 12, 1894, ch. 131, §§ 1, 2, 28 Stat. 101, 

102, related to units of electrical measure. See sections 

223 and 224 of this title. 

§ 223. Units of electrical measure 

From and after July 21, 1950, the legal units of 
electrical and photometric measurement in the 
United States of America shall be those defined 
and established as provided in the following 
paragraphs. 

Resistance-ohm 

The unit of electrical resistance shall be the 
ohm, which is equal to one thousand million 
units of resistance of the centimeter-gram-sec-
ond system of electromagnetic units. 

Current-ampere 

The unit of electric current shall be the am-
pere, which is one-tenth of the unit of current of 
the centimeter-gram-second system of electro-
magnetic units. 

Electromotive force and electric potential-volt 

The unit of electromotive force and of electric 
potential shall be the volt, which is the electro-
motive force that, steadily applied to a conduc-
tor whose resistance is one ohm, will produce a 
current of one ampere. 

Quantity-coulomb 

The unit of electric quantity shall be the cou-
lomb, which is the quantity of electricity trans-
ferred by a current of one ampere in one second. 

Capacitance-farad 

The unit of electrical capacitance shall be the 
farad, which is the capacitance of a capacitor 
that is charged to a potential of one volt by one 
coulomb of electricity. 

Inductance-henry 

The unit of electrical inductance shall be the 
henry, which is the inductance in a circuit such 
that an electromotive force of one volt is in-
duced in the circuit by variation of an inducing 
current at the rate of one ampere per second. 

Power-watt 

The unit of power shall be the watt, which is 
equal to ten million units of power in the centi-
meter-gram-second system, and which is the 
power required to cause an unvarying current of 
one ampere to flow between points differing in 
potential by one volt. 
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Energy—joule; kilowatt—hour 

The units of energy shall be (a) the joule, 
which is equivalent to the energy supplied by a 
power of one watt operating for one second, and 
(b) the kilowatt-hour, which is equivalent to the 
energy supplied by a power of one thousand 
watts operating for one hour. 

Intensity of light—candela 

The unit of intensity of light shall be the can-
dela, which is one-sixtieth of the intensity of 
one square centimeter of a perfect radiator, 
known as a ‘‘black body’’, when operated at the 
temperature of freezing platinum. 

Flux of light—lumen 

The unit of flux of light shall be the lumen, 
which is the flux in a unit of solid angle from a 
source of which is the intensity is one candela. 

(July 21, 1950, ch. 484, §§ 1–11, 64 Stat. 369; Pub. L. 
88–165, Nov. 4, 1963, 77 Stat. 299.) 

AMENDMENTS 

1963—Pub. L. 88–165 substituted ‘‘candela’’ for ‘‘can-

dle’’ wherever appearing. 

§ 224. Establishment of values of primary electric 
and photometric units in absolute measure; 
legal values 

It shall be the duty of the Secretary of Com-
merce to establish the values of the primary 
electric and photometric units in absolute meas-
ure, and the legal values for these units shall be 
those represented by, or derived from, national 
reference standards maintained by the Depart-
ment of Commerce. 

(July 21, 1950, ch. 484, § 12, 64 Stat. 370.) 

SUBCHAPTER VI—STANDARD BARRELS 

§ 231. Standard barrel for apples; steel barrels 

The standard barrel for apples shall be of the 
following dimensions when measured without 
distention of its parts: Length of stave, twenty- 
eight and one-half inches; diameter of head, sev-
enteen and one-eighth inches; distance between 
heads, twenty-six inches; circumference of 
bulge, sixty-four inches outside measurement, 
representing as nearly as possible seven thou-
sand and fifty-six cubic inches: Provided, That 
steel barrels containing the interior dimensions 
provided for in this section shall be construed as 
a compliance therewith. 

(Aug. 3, 1912, ch. 273, § 1, 37 Stat. 250.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 232, 233 of this 

title. 

§ 232. Barrels below standard; marking 

All barrels packed with apples shall be deemed 
to be below standard if the barrel bears any 
statement, design, or device indicating that the 
barrel is a standard barrel of apples, as defined 
in section 231 of this title, and the capacity of 
the barrel is less than the capacity prescribed by 
said section, unless the barrel shall be plainly 
marked on end and side with words or figures 
showing the fractional relation which the actual 
capacity of the barrel bears to the capacity pre-

scribed by said section. The marking required by 
this section shall be in block letters of size not 
less than seventy-two point (one-inch) gothic. 

(Aug. 3, 1912, ch. 273, § 4, 37 Stat. 251.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 233 of this title. 

§ 233. Penalty for violations 

Any person, firm, or corporation, or associa-
tion who shall knowingly pack or cause to be 
packed apples in barrels, or who shall knowingly 
sell or offer for sale such barrels in violation of 
the provisions of this Act shall be liable to a 
penalty of $1 and costs for each such barrel so 
sold or offered for sale, to be recovered at the 
suit of the United States in any court of the 
United States having jurisdiction. 

(Aug. 3, 1912, ch. 273, § 6, 37 Stat. 251.) 

REFERENCES IN TEXT 

This Act, referred to in text, is act Aug. 3, 1912, ch. 

273, §§ 1–6, 37 Stat. 250, 251, which is classified to sec-

tions 231 to 233 of this title and to sections 20 to 23 of 

Title 21, Food and Drugs. 

CODIFICATION 

This section is also set out as section 23 of Title 21, 

Food and Drugs. 

§ 234. Standard barrel for fruits or other dry 
commodity 

The standard barrel for fruits, vegetables, and 
other dry commodities other than cranberries 
shall be of the following dimensions when meas-
ured without distention of its parts: Length of 
stave, twenty-eight and one-half inches; diame-
ter of heads, seventeen and one-eighth inches; 
distance between heads, twenty-six inches; cir-
cumference of bulge, sixty-four inches, outside 
measurement; and the thickness of staves not 
greater than four-tenths of an inch: Provided, 
That any barrel of a different form having a ca-
pacity of seven thousand and fifty-six cubic 
inches shall be a standard barrel. The standard 
barrel for cranberries shall be of the following 
dimensions when measured without distention 
of its parts: Length of staves, twenty-eight and 
one-half inches; diameter of head, sixteen and 
one-fourth inches; distance between heads, 
twenty-five and one-fourth inches; circum-
ference of bulge, fifty-eight and one-half inches, 
outside measurement; and the thickness of 
staves not greater than four-tenths of an inch. 

(Mar. 4, 1915, ch. 158, § 1, 38 Stat. 1186.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 235, 236 of this 

title. 

§ 235. Sale or shipment of barrel of less capacity 
than standard; punishment 

It shall be unlawful to sell, offer, or expose for 
sale in any State, Territory, or the District of 
Columbia, or to ship from any State, Territory, 
or the District of Columbia to any other State, 
Territory, or the District of Columbia or to a 
foreign country, a barrel containing fruits or 
vegetables or any other dry commodity of less 
capacity than the standard barrels defined in 
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section 234 of this title, known as the third, half, 
and three-quarters barrel, and any person guilty 
of a willful violation of any of the provisions of 
sections 234 to 236 of this title shall be deemed 
guilty of a misdemeanor and be liable to a fine 
not to exceed $500, or imprisonment not to ex-
ceed six months, in the court of the United 
States having jurisdiction: Provided, however, 
That no barrel shall be deemed below standard 
within the meaning of said sections when 
shipped to any foreign country and constructed 
according to the specifications or directions of 
the foreign purchaser if not constructed in con-
flict with the laws of the foreign country to 
which the same is intended to be shipped. 

(Mar. 4, 1915, ch. 158, § 2, 38 Stat. 1186.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 236 of this title. 

§ 236. Variations from standard permitted; pros-
ecutions; law not applicable to certain bar-
rels 

Reasonable variations shall be permitted and 
tolerance shall be established by rules and regu-
lations made by the Director of the National In-
stitute of Standards and Technology and ap-
proved by the Secretary of Commerce. Prosecu-
tions for offenses under this section or sections 
234 or 235 of this title may be begun upon com-
plaint of local sealers of weights and measures 
or other officers of the several States and Terri-
tories appointed to enforce the laws of the said 
States or Territories, respectively, relating to 
weights and measures: Provided, however, That 
nothing in this section or sections 234 and 235 of 
this title shall apply to barrels used in packing 
or shipping commodities sold exclusively by 
weight or numerical count. 

(Mar. 4, 1915, ch. 158, § 3, 38 Stat. 1187; Pub. L. 
100–418, title V, § 5115(c), Aug. 23, 1988, 102 Stat. 
1433.) 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘National Institute 

of Standards and Technology’’ for ‘‘Bureau of Stand-

ards’’. 

TRANSFER OF FUNCTIONS 

Functions of all other officers of Department of Com-

merce and functions of all agencies and employees of 

such Department, with a few exceptions, transferred to 

Secretary of Commerce, with power vested in him to 

authorize their performance or performance of any of 

his functions by any of such officers, agencies, and em-

ployees, by Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 24, 

1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appendix 

to Title 5, Government Organization and Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 235 of this title. 

§ 237. Standard barrels for lime 

There is established a large and a small barrel 
of lime, the large barrel to consist of two hun-
dred and eighty pounds and the small barrel to 
consist of one hundred and eighty pounds, net 
weight. 

(Aug. 23, 1916, ch. 396, § 1, 39 Stat. 530.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 240, 241, 242 of 

this title. 

§ 238. Penalty for selling in barrels not marked 

It shall be unlawful for any person to sell or 
offer for sale lime imported in barrels from a 
foreign country, or to sell or offer for sale lime 
in barrels for shipment from any State or Terri-
tory or the District of Columbia, to any other 
State or Territory or the District of Columbia, 
unless there shall be stenciled or otherwise 
clearly marked on one or both heads of the 
small barrel the figures ‘‘180 lbs. net’’ and of the 
large barrel the figures ‘‘280 lbs. net’’ before the 
importation or shipment, and on either barrel in 
addition the name of the manufacturer of the 
lime and where manufactured, and, if imported, 
the name of the country from which it is im-
ported. 

(Aug. 23, 1916, ch. 396, § 2, 39 Stat. 530.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 240, 241, 242 of 
this title. 

§ 239. Sale in containers of less capacity than 
barrel 

When lime is sold in interstate or foreign com-
merce in containers of less capacity than the 
standard small barrel, it shall be sold in frac-
tional parts of said standard small barrel, and 
the net weight of lime contained in such con-
tainer shall by stencil or otherwise be clearly 
marked thereon, together with the name of the 
manufacturer thereof, and the name of the 
brand, if any, under which it is sold, and, if im-
ported, the name of the country from which it is 
imported. 

(Aug. 23, 1916, ch. 396, § 3, 39 Stat. 530.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 240, 241, 242 of 

this title. 

§ 240. Rules and regulations 

Rules and regulations for the enforcement of 
sections 237 to 242 of this title, not inconsistent 
with the provisions of said sections, shall be 
made by the Director of the National Institute 
of Standards and Technology and approved by 
the Secretary of Commerce, and such rules and 
regulations shall include reasonable variations 
or tolerances which may be allowed. 

(Aug. 23, 1916, ch. 396, § 4, 39 Stat. 531; Pub. L. 
100–418, title V, § 5115(c), Aug. 23, 1988, 102 Stat. 
1433.) 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘National Institute 

of Standards and Technology’’ for ‘‘Bureau of Stand-

ards’’. 

TRANSFER OF FUNCTIONS 

Functions of all other officers of Department of Com-

merce and functions of all agencies and employees of 

such Department, with a few exceptions, transferred to 

Secretary of Commerce, with power vested in him to 

authorize their performance or performance of any of 

his functions by any of such officers, agencies, and em-

ployees, by Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 24, 

1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appendix 

to Title 5, Government Organization and Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 241, 242 of this 

title. 
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§ 241. Penalty for selling lime in unmarked bar-
rels and containers 

It shall be unlawful to pack, sell, or offer for 
sale for shipment from any State or Territory or 
the District of Columbia to any other State or 
Territory or the District of Columbia, any bar-
rels or other containers of lime which are not 
marked as provided in sections 238 and 239 of 
this title, or to sell, charge for, or purport to de-
liver from any State or Territory or the District 
of Columbia to any other State or Territory or 
the District of Columbia, as a large or small bar-
rel or a fractional part of said small barrel of 
lime, any less weight of lime than is established 
by the provisions of sections 237 to 242 of this 
title and any person guilty of a violation of the 
provisions of said sections shall be deemed 
guilty of a misdemeanor and be liable to a fine 
not exceeding $100. 

(Aug. 23, 1916, ch. 396, § 5, 39 Stat. 531.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 240, 242 of this 

title. 

§ 242. Duty of United States attorney to enforce 
law 

It shall be the duty of each United States at-
torney, to whom satisfactory evidence of any 
violation of sections 237 to 242 of this title is 
presented, to cause appropriate proceedings to 
be commenced and prosecuted in the United 
States court having jurisdiction of such offense. 

(Aug. 23, 1916, ch. 396, § 6, 39 Stat. 531; June 25, 
1948, ch. 646, § 1, 62 Stat. 909.) 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, substituted 

‘‘United States attorney’’ for ‘‘district attorney’’. See 

section 541 of Title 28, Judiciary and Judicial Proce-

dure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 240, 241 of this 

title. 

SUBCHAPTER VII—STANDARD BASKETS 
AND CONTAINERS 

§§ 251 to 256. Repealed. Pub. L. 90–628, § 1(a), Oct. 
22, 1968, 82 Stat. 1320 

Section 251, acts Aug. 31, 1916, ch. 426, § 1, 39 Stat. 673; 

June 11, 1934, ch. 447, § 1, 48 Stat. 930, set standards for 

Climax baskets for grapes and other fruits and vegeta-

bles and for mushrooms. 

Section 252, act Aug. 31, 1916, ch. 426, § 2, 39 Stat. 673, 

set standards for standard basket or container for 

small fruits and vegetables. 

Section 253, acts Aug. 31, 1916, ch. 426, § 3, 39 Stat. 674; 

June 11, 1934, c. 447, § 2, 48 Stat. 930, set penalties for 

failure to conform to standards. 

Section 254, act Aug. 31, 1916, ch. 426, § 4, 39 Stat. 674, 

provided for examinations and tests by Department of 

Agriculture and for promulgation of rules and regula-

tions covering allowable tolerances and variations. 

Section 255, acts Aug. 31, 1916, ch. 426, § 5, 39 Stat. 674; 

June 25, 1948, ch. 646, § 1, 62 Stat. 909, made United 

States attorney responsible for commencing actions to 

enforce penalties. 

Section 256, act Aug. 31, 1916, ch. 426, § 6, 39 Stat. 674, 

covered guaranty given by manufacturers or sellers of 

baskets as to correctness of such containers. 

EFFECTIVE DATE OF REPEAL 

Section 3 of Pub. L. 90–628 provided that: ‘‘This Act 

[repealing sections 251 to 257i of this title and amending 

section 1459 of this title] shall become effective 60 days 

after enactment [Oct. 22, 1968].’’ 

SUBCHAPTER VIII—STANDARD HAMPERS, 
ROUND STAVE BASKETS, AND SPLINT 
BASKETS FOR FRUITS AND VEGETABLES 

§§ 257 to 257i. Repealed. Pub. L. 90–628, § 1(b), 
Oct. 22, 1968, 82 Stat. 1320 

Section 257, acts May 21, 1928, ch. 664, § 1, 45 Stat. 685; 

June 28, 1954, ch. 406, § 1, 68 Stat. 301; Aug. 30, 1964, Pub. 

L. 88–516, § 1, 78 Stat. 697, set dimensions for standard 

hampers and round stave baskets. 
Section 257a, acts May 21, 1928, ch. 664, § 2, 45 Stat. 685; 

Aug. 30, 1964, Pub. L. 88–516, § 2, 78 Stat. 697, set dimen-

sions for standard splint baskets. 
Section 257b, act May 21, 1928, ch. 664, § 3, 45 Stat. 686, 

provided for promulgation of regulations allowing rea-

sonable variations in hampers and baskets. 
Section 257c, act May 21, 1928, ch. 664, § 4, 45 Stat. 686, 

required approval by Secretary of Agriculture of manu-

facturer’s dimension specifications for hampers and 

baskets. 
Section 257d, acts May 21, 1928, ch. 664, § 5, 45 Stat. 686; 

Aug. 30, 1964, Pub. L. 88–516, § 3, 78 Stat. 697, set out pen-

alties for violations and covered guaranty given by 

manufacturers and sellers of hampers and baskets as to 

their correctness. 
Section 257e, act May 21, 1928, ch. 664, § 6, 45 Stat. 686, 

provided for seizure of illegal hampers and baskets, and 

procedure covering their condemnation. 
Section 257f, act May 21, 1928, ch. 664, § 7, 45 Stat. 687, 

allowed manufacture of hampers and baskets for for-

eign sale in conformity with foreign specifications. 
Section 257g, acts May 21, 1928, ch. 664, § 8, 45 Stat. 687; 

June 25, 1948, ch. 646, § 1, 62 Stat. 909, placed upon the 

United States Attorney the duty to prosecute for viola-

tions of sections 257 to 257i of this title. 
Section 257h, act May 21, 1928, ch. 664, § 9, 45 Stat. 687, 

provided for promulgation of regulations covering ex-

aminations and tests by Secretary of Agriculture. 
Section 257i, act May 21, 1968, ch. 664, § 10, 45 Stat. 687, 

authorized Secretary of Agriculture to cooperate with 

other agencies in carrying out sections 257 to 257i of 

this title. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 60 days after Oct. 22, 1968, see section 

3 of Pub. L. 90–628, set out as a note under section 251 

of this title. 

SUBCHAPTER IX—STANDARD TIME 

§ 260. Congressional declaration of policy; adop-
tion and observance of uniform standard of 
time; authority of Secretary of Transpor-
tation 

It is the policy of the United States to pro-
mote the adoption and observance of uniform 
time within the standard time zones prescribed 
by sections 261 to 264 of this title, as modified by 
section 265 of this title. To this end the Sec-
retary of Transportation is authorized and di-
rected to foster and promote widespread and 
uniform adoption and observance of the same 
standard of time within and throughout each 
such standard time zone. 

(Pub. L. 89–387, § 2, Apr. 13, 1966, 80 Stat. 107; Pub. 
L. 97–449, § 2(c), Jan. 12, 1983, 96 Stat. 2439.) 

AMENDMENTS 

1983—Pub. L. 97–449 substituted ‘‘Secretary of Trans-

portation’’ for ‘‘Interstate Commerce Commission’’. 
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EFFECTIVE DATE 

Section 6 of Pub. L. 89–387 provided that: ‘‘This Act 

[enacting this section and sections 260a, 266, and 267 of 

this title and amending sections 261 to 263 of this title] 

shall take effect on April 1, 1967; except that if any 

State, the District of Columbia, the Commonwealth of 

Puerto Rico, or any possession of the United States, or 

any political subdivision thereof, observes daylight 

saving time in the year 1966, such time shall advance 

the standard time otherwise applicable in such place by 

one hour and shall commence at 2 o’clock antemeridian 

on the last Sunday in April of the year 1966 and shall 

end at 2 o’clock antemeridian on the last Sunday in Oc-

tober of the year 1966.’’ 

SHORT TITLE 

Section 1 of Pub. L. 89–387 provided: ‘‘That this Act 

[enacting this section and sections 260a, 266, and 267 of 

this title and amending sections 261 to 263 of this title] 

may be cited as the ‘Uniform Time Act of 1966’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 266, 267 of this 

title. 

§ 260a. Advancement of time or changeover dates 

(a) Duration of period; State exemption 

During the period commencing at 2 o’clock 
antemeridian on the first Sunday of April of 
each year and ending at 2 o’clock antemeridian 
on the last Sunday of October of each year, the 
standard time of each zone established by sec-
tions 261 to 264 of this title, as modified by sec-
tion 265 of this title, shall be advanced one hour 
and such time as so advanced shall for the pur-
poses of such sections 261 to 264, as so modified, 
be the standard time of such zone during such 
period; however, (1) any State that lies entirely 
within one time zone may by law exempt itself 
from the provisions of this subsection providing 
for the advancement of time, but only if that 
law provides that the entire State (including all 
political subdivisions thereof) shall observe the 
standard time otherwise applicable during that 
period, and (2) any State with parts thereof in 
more than one time zone may by law exempt ei-
ther the entire State as provided in (1) or may 
exempt the entire area of the State lying within 
any time zone. 

(b) State laws superseded 

It is hereby declared that it is the express in-
tent of Congress by this section to supersede any 
and all laws of the States or political subdivi-
sions thereof insofar as they may now or here-
after provide for advances in time or changeover 
dates different from those specified in this sec-
tion. 

(c) Violations; enforcement 

For any violation of the provisions of this sec-
tion the Secretary of Transportation or his duly 
authorized agent may apply to the district court 
of the United States for the district in which 
such violation occurs for the enforcement of this 
section; and such court shall have jurisdiction 
to enforce obedience thereto by writ of injunc-
tion or by other process, mandatory or other-
wise, restraining against further violations of 
this section and enjoining obedience thereto. 

(Pub. L. 89–387, § 3, Apr. 13, 1966, 80 Stat. 107; Pub. 
L. 92–267, Mar. 30, 1972, 86 Stat. 116; Pub. L. 

97–449, § 2(c), Jan. 12, 1983, 96 Stat. 2439; Pub. L. 
99–359, § 2(b), July 8, 1986, 100 Stat. 764.) 

AMENDMENTS 

1986—Subsec. (a). Pub. L. 99–359 substituted ‘‘first 

Sunday of April’’ for ‘‘last Sunday of April’’. 

1983—Subsec. (c). Pub. L. 97–449 substituted ‘‘Sec-

retary of Transportation or his’’ for ‘‘Interstate Com-

merce Commission or its’’. 

1972—Subsec. (a). Pub. L. 92–267 authorized any State 

with parts thereof lying in more than one time zone to 

exempt by law that part of such State lying within any 

time zone from provisions of this subsection providing 

for advancement of time. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 2(e) of Pub. L. 99–359 provided that: ‘‘This sec-

tion [amending this section and enacting provisions set 

out as notes below] shall take effect 60 days after the 

date of enactment of this Act [July 8, 1986], except that 

if such effective date occurs in any calendar year after 

March 1, this section shall take effect on the first day 

of the following calendar year.’’ 

CONGRESSIONAL FINDINGS; EXPANSION OF DAYLIGHT 

SAVING TIME 

Section 2(a) of Pub. L. 99–359 provided that: ‘‘The 

Congress finds— 

‘‘(1) that various studies of governmental and non-

governmental agencies indicate that daylight saving 

time over an expanded period would produce a signifi-

cant energy savings in electrical power consumption; 

‘‘(2) that daylight saving time may yield energy 

savings in other areas besides electrical power con-

sumption; 

‘‘(3) that daylight saving time over an expanded pe-

riod could serve as an incentive for further energy 

conservation by individuals, companies, and the var-

ious governmental entities at all levels of govern-

ment, and that such energy conservation efforts 

could lead to greatly expanded energy savings; and 

‘‘(4) that the use of daylight saving time over an ex-

panded period could have other beneficial effects on 

the public interest, including the reduction of crime, 

improved traffic safety, more daylight outdoor play-

time for the children and youth of our Nation, great-

er utilization of parks and recreation areas, expanded 

economic opportunity through extension of daylight 

hours to peak shopping hours and through extension 

of domestic office hours to periods of greater overlap 

with the European Economic Community.’’ 

EFFECTIVENESS OF STATE EXEMPTION IN EFFECT ON 

JULY 8, 1986 

Section 2(c) of Pub. L. 99–359 provided that: ‘‘Any law 

in effect on the date of the enactment of this Act [July 

8, 1986]— 

‘‘(1) adopted pursuant to section 3(a)(2) of the Uni-

form Time Act of 1966 [15 U.S.C. 260a(a)(2)] by a State 

with parts thereof in more than one time zone, or 

‘‘(2) adopted pursuant to section 3(a)(1) of such Act 

by a State that lies entirely within one time zone, 

shall be held and considered to remain in effect as the 

exercise by that State of the exemption permitted by 

such Act [see 15 U.S.C. 260a(a)] unless that State, by 

law, provides that such exemption shall not apply.’’ 

ADJUSTMENT BY GENERAL RULES OR INTERIM ACTION 

WITH RESPECT TO HOURS OF OPERATION OF DAYTIME 

STANDARD AMPLITUDE MODULATION BROADCAST STA-

TIONS 

Section 2(d) of Pub. L. 99–359 provided that: 

‘‘(1) Notwithstanding any other law or any regulation 

issued under any such law, the Federal Communica-

tions Commission shall, consistent with any existing 

treaty or other agreement, make such adjustment by 

general rules, or by interim action pending such gen-

eral rules, with respect to hours of operation of day-
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1 So in original. 

time standard amplitude modulation broadcast sta-

tions, as may be consistent with the public interest, in-

cluding the public’s interest in receiving interference- 

free service. 

‘‘(2) Such general rules, or interim action, may in-

clude variances with respect to operating power and 

other technical operating characteristics. 

‘‘(3) Subsequent to the adoption of such general rules, 

they may be varied with respect to particular stations 

and areas because of the exigencies in each case.’’ 

EMERGENCY DAYLIGHT SAVING TIME ENERGY 

CONSERVATION 

Pub. L. 93–182, Dec. 15, 1973, 87 Stat. 707, as amended 

by Pub. L. 93–434, Oct. 5, 1974, 88 Stat. 1209, enacted the 

Emergency Daylight Saving Time Energy Conservation 

Act of 1973, which extended daylight saving time. The 

act was effective at 2 a.m. on the fourth Sunday which 

occurred after Dec. 15, 1973 and terminated at 2 a.m. on 

the last Sunday of April 1975. 

EX. ORD. NO. 11751. EXEMPTIONS FROM DAYLIGHT SAVING 

TIME AND REALIGNMENTS OF TIME ZONE LIMITS 

Ex. Ord. No. 11751, Dec. 15, 1973, 38 F.R. 34725, pro-

vided: 

By virtue of the authority vested in me by section 

3(b) of the Emergency Daylight Savings Time Energy 

Conservation Act of 1973 (Public Law 93–182) (herein-

after ‘‘the Act’’) [formerly set out above], section 301 of 

title 3 of the United States Code, and as President of 

the United States, it is hereby ordered as follows: 

SECTION 1. The Secretary of Transportation (herein-

after ‘‘the Secretary’’) is hereby designated and empow-

ered to exercise the authority vested in me by section 

3(b) of the Act [formerly set out above] to grant an ex-

emption from section 3(a) of the Act (which establishes 

daylight saving time as standard time), or a realign-

ment of a time zone limit, pursuant to a proclamation 

of a Governor of a State finding that the exemption or 

realignment is necessary to avoid undue hardship or to 

conserve fuel in the State or a part thereof. 

SEC. 2. In deciding to grant or deny an exemption or 

realignment, the Secretary shall consider, among other 

things, the policy of the United States, as expressed in 

sections 2 and 4 of the Uniform Time Act of 1966 (80 

Stat. 107, 108; 15 U.S.C. 260, 261), to promote the adop-

tion and observance of uniform time within the stand-

ard time zones of the United States and the conven-

ience of commerce, as well as possible energy savings, 

undue hardship to large segments of the population, 

and the possible impact on the success of and coopera-

tion with the national energy conservation program. 

SEC. 3. In carrying out his responsibilities under this 

order, the Secretary shall, as he deems necessary, con-

sult with the Department of Health, Education, and 

Welfare, the Federal Energy Office (or any agency 

which hereafter may succeed to its functions), and any 

other interested agency and he may call upon those 

agencies for information and advice. Each interested 

department or agency shall assist the Secretary, as 

necessary, to carry out the provisions of this order. 

RICHARD NIXON. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 261 of this title. 

§ 261. Zones for standard time; interstate or for-
eign commerce 

For the purpose of establishing the standard 
time of the United States, the territory of the 
United States shall be divided into nine zones in 
the manner provided in this section. Except as 
provided in section 260a(a) of this title, the 
standard time of the first zone shall be based on 
the mean solar time of the sixtieth degree of 
longitude west from Greenwich; that of the sec-
ond zone on the seventy-fifth degree; that of the 

third zone on the ninetieth degree; that of the 
fourth zone on the one hundred and fifth degree; 
that of the fifth zone on the one hundred and 
twentieth degree; that of the sixth zone on the 
one hundred and thirty-fifth degree; that of the 
seventh zone on the one hundred and fiftieth de-
gree; that of the eighth zone on the one hundred 
and sixty-fifth degree; and that of the ninth zone 
on the one hundred and fiftieth meridian of lon-
gitude east from Greenwich..1 The limits of each 
zone shall be defined by an order of the Sec-
retary of Transportation, having regard for the 
convenience of commerce and the existing junc-
tion points and division points of common car-
riers engaged in interstate or foreign commerce, 
and any such order may be modified from time 
to time. As used in sections 261 to 264 of this 
title, the term ‘‘interstate or foreign commerce’’ 
means commerce between a State, the District 
of Columbia, the Commonwealth of Puerto Rico, 
or any possession of the United States and any 
place outside thereof. 

(Mar. 19, 1918, ch. 24, § 1, 40 Stat. 450; Pub. L. 
89–387, § 4(a), Apr. 13, 1966, 80 Stat. 108; Pub. L. 
97–449, § 2(c), Jan. 12, 1983, 96 Stat. 2439; Pub. L. 
106–564, § 1(a), Dec. 23, 2000, 114 Stat. 2811.) 

AMENDMENTS 

2000—Pub. L. 106–564, in first sentence, substituted 

‘‘nine zones’’ for ‘‘eight zones’’ and, in second sentence, 

substituted ‘‘; that of the eighth’’ for ‘‘; and that of the 

eighth’’ and inserted before period at end ‘‘; and that of 

the ninth zone on the one hundred and fiftieth meridian 

of longitude east from Greenwich.’’ 

1983—Pub. L. 97–449 substituted ‘‘Secretary of Trans-

portation’’ for ‘‘Interstate Commerce Commission’’. 

1966—Pub. L. 89–387 increased the number of time 

zones from five for the territory of continental United 

States to eight for the territory of the United States, 

inserted the ‘‘exception phrase’’, substituted ‘‘solar’’ 

for ‘‘astronomical’’ time, established the first zone on 

basis of the 60th degree of longitude west from Green-

wich, redesignated as the second through the fifth 

zones based on the 75th, 90th, 105th, and 120th degrees 

former zones one through four based on such degrees, 

established the sixth zone based on the 135th degree, re-

designated as the seventh zone based on the 150th de-

gree former fifth zone based on such degree, and estab-

lished the eighth zone based on the 165th degree, sub-

stituted ‘‘interstate or foreign commerce’’ for ‘‘com-

merce between the several States and and with foreign 

nations’’ and defined ‘‘interstate or foreign commerce’’. 

SHORT TITLE 

Act Mar. 19, 1918, ch. 24, 40 Stat. 450, as amended, 

which is classified to sections 261 to 264 of this title, is 

popularly known as the ‘‘Calder Act’’. 

REPEALS 

Section 5 of act Mar. 19, 1918, repealed all conflicting 

acts and parts of acts. 

DISTRICT OF COLUMBIA 

Act Mar. 31, 1949, ch. 43, 63 Stat. 29, authorized the 

Board of Commissioners [now the Council of the Dis-

trict of Columbia] to establish daylight-saving time in 

the District of Columbia. 

RETURN TO STANDARD TIME 

Act Sept. 25, 1945, ch. 388, 59 Stat. 537, provided, that, 

notwithstanding the provisions of act Jan. 20, 1942, ch. 

7, 56 Stat. 9, which provided for war time, the standard 
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time for each zone as provided for in sections 261 to 264 

of this title should again become effective as of Sept. 

30, 1945, at 2:00 A.M. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 260, 260a, 262, 

266, 267 of this title. 

§ 262. Duty to observe standard time of zones 

Within the respective zones created under the 
authority of sections 261 to 264 of this title the 
standard time of the zone shall insofar as prac-
ticable (as determined by the Secretary of 
Transportation) govern the movement of all 
common carriers engaged in interstate or for-
eign commerce. In all statutes, orders, rules, 
and regulations relating to the time of perform-
ance of any act by any officer or department of 
the United States, whether in the legislative, 
executive, or judicial branches of the Govern-
ment, or relating to the time within which any 
rights shall accrue or determine, or within 
which any act shall or shall not be performed by 
any person subject to the jurisdiction of the 
United States, it shall be understood and in-
tended that the time shall insofar as practicable 
(as determined by the Secretary of Transpor-
tation) be the United States standard time of 
the zone within which the act is to be per-
formed. 

(Mar. 19, 1918, ch. 24, § 2, 40 Stat. 451; Pub. L. 
89–387, § 4(b), Apr. 13, 1966, 80 Stat. 108; Pub. L. 
97–449, § 2(c), Jan. 12, 1983, 96 Stat. 2439.) 

AMENDMENTS 

1983—Pub. L. 97–449 substituted ‘‘Secretary of Trans-

portation’’ for ‘‘Interstate Commerce Commission’’. 

1966—Pub. L. 89–387 inserted ‘‘insofar as practicable 

(as determined by the Interstate Commerce Commis-

sion)’’ in two places and substituted ‘‘engaged in inter-

state or foreign commerce’’ for ‘‘engaged in commerce 

between the several States or between a State and any 

one of the Territories of the United States, or between 

a State or the Territory of Alaska and any one of the 

insular possessions of the United States or any foreign 

country’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 260, 260a, 261, 

266, 267 of this title. 

§ 263. Designation of zone standard times 

The standard time of the first zone shall be 
known and designated as Atlantic standard 
time; that of the second zone shall be known and 
designated as eastern standard time; that of the 
third zone shall be known and designated as cen-
tral standard time; that of the fourth zone shall 
be known and designated as mountain standard 
time; that of the fifth zone shall be known and 
designated as Pacific standard time; that of the 
sixth zone shall be known and designated as 
Alaska standard time; that of the seventh zone 
shall be known and designated as Hawaii-Aleu-
tian standard time; that of the eighth zone shall 
be known and designated as Samoa standard 
time; and that of the ninth zone shall be known 
as Chamorro standard time. 

(Mar. 19, 1918, ch. 24, § 4, 40 Stat. 451; Pub. L. 
89–387, § 4(c), Apr. 13, 1966, 80 Stat. 108; Pub. L. 
98–181, title II, § 2003(a), Nov. 30, 1983, 97 Stat. 

1297; Pub. L. 106–564, § 1(b), Dec. 23, 2000, 114 Stat. 
2811.) 

AMENDMENTS 

2000—Pub. L. 106–564 struck out ‘‘and’’ before ‘‘that of 

the eighth’’ and inserted before period at end ‘‘; and 

that of the ninth zone shall be known as Chamorro 

standard time’’. 
1983—Pub. L. 98–181 substituted ‘‘Alaska’’ for 

‘‘Yukon’’, ‘‘Hawaii-Aleutian’’ for ‘‘Alaska-Hawaii’’, and 

‘‘Samoa’’ for ‘‘Bering’’. 
1966—Pub. L. 89–387 added Atlantic standard time as 

first zone designation; redesignated as eastern standard 

time, central standard time, mountain standard time 

and Pacific standard time for second through fifth 

zones former designation of United States standard 

eastern time, United States standard central time, 

United States standard mountain time and United 

States standard Pacific time for former zones one 

through four; added Yukon standard time as sixth zone 

designation; redesignated as Alaska-Hawaii standard 

time for seventh zone former designation of United 

States standard Alaska time for fifth zone; and added 

Bering standard time as eighth zone designation. 

CONFORMING CHANGES IN TIME ZONE DESIGNATIONS 

Section 2003(b) of Pub. L. 98–181 provided that: 
‘‘(1) Any reference to Yukon standard time in any 

law, regulation, map, document, record, or other paper 

of the United States shall be held and considered to be 

a reference to Alaska standard time. 
‘‘(2) Any reference to Alaska-Hawaii standard time in 

any law, regulation, map, document, record, or other 

paper of the United States shall be held and considered 

to be a reference to Hawaii-Aleutian standard time. 
‘‘(3) Any reference to Bering standard time in any 

law, regulation, map, document, record, or other paper 

of the United States shall be held and considered to be 

a reference to Samoa standard time.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 260, 260a, 261, 

262, 266, 267 of this title. 

§ 264. Part of Idaho in third zone 

In the division of territory, and in the defini-
tion of the limits of each zone, as provided in 
sections 261 to 264 of this title, so much of the 
State of Idaho as lies south of the Salmon River, 
traversing the State from east to west near 
forty-five degree thirty minutes latitude, shall 
be embraced in the third zone: Provided, That 
common carriers within such portion of the 
State of Idaho may conduct their operations on 
Pacific time. 

(Mar. 19, 1918, ch. 24, § 3, as added Mar. 3, 1923, ch. 
216, 42 Stat. 1434; amended June 24, 1948, ch. 631, 
§ 1, 62 Stat. 646.) 

PRIOR PROVISIONS 

The original section 3 of act Mar. 19, 1918, providing 

for daylight-savings, was repealed by act Aug. 20, 1919, 

ch. 51, 41 Stat. 280. 

AMENDMENTS 

1948—Act June 24, 1948, inserted proviso relating to 

common carriers. 

EFFECTIVE DATE OF 1948 AMENDMENT 

Section 2 of act June 24, 1948, provided that: ‘‘This 

Act [amending this section] shall take effect at 2 

o’clock antemeridian of the second Monday following 

the date of its enactment.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 260, 260a, 261, 

262, 266 of this title. 
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§ 265. Transfer of certain territory to standard 
central-time zone 

The Panhandle and Plains sections of Texas 
and Oklahoma are transferred to and placed 
within the United States standard central-time 
zone. 

The Secretary of Transportation is authorized 
and directed to issue an order placing the west-
ern boundary line of the United States standard 
central-time zone insofar as the same affect 
Texas and Oklahoma as follows: 

Beginning at a point where such western 
boundary time zone line crosses the State 
boundary line between Kansas and Oklahoma; 
thence westerly along said State boundary line 
to the northwest corner of the State of Okla-
homa; thence in a southerly direction along the 
west State boundary line of Oklahoma and the 
west State boundary line of Texas to the south-
eastern corner of the State of New Mexico; 
thence in a westerly direction along the State 
boundary line between the States of Texas and 
New Mexico to the Rio Grande River; thence 
down the Rio Grande River as the boundary line 
between the United States and Mexico: Provided, 
That the Chicago, Rock Island and Gulf Railway 
Company and the Chicago, Rock Island and Pa-
cific Railway Company may use Tucumcari, 
New Mexico, as the point at which they change 
from central to mountain time and vice versa; 
the Colorado Southern and Fort Worth and Den-
ver City Railway Companies may use Sixela, 
New Mexico, as such changing point; the Atch-
ison, Topeka and Santa Fe Railway Company 
and other branches of the Santa Fe system may 
use Clovis, New Mexico, as such changing point, 
and those railways running into or through El 
Paso may use El Paso as such point: Provided 

further, That this section shall not, except as 
herein provided, interfere with the adjustment 
of time zones as established by the Secretary of 
Transportation. 

(Mar. 4, 1921, ch. 173, § 1, 41 Stat. 1446; Pub. L. 
97–449, § 2(c), Jan. 12, 1983, 96 Stat. 2439.) 

AMENDMENTS 

1983—Pub. L. 97–449 substituted ‘‘Secretary of Trans-

portation’’ for ‘‘Interstate Commerce Commission’’. 

REPEALS 

Section 2 of act Mar. 4, 1921, repealed all conflicting 

laws and parts of laws. 

TRANSFER OF EL PASO AND HUDSPETH COUNTIES, 

TEXAS, TO MOUNTAIN STANDARD TIME ZONE 

Pub. L. 91–228, Apr. 10, 1970, 84 Stat. 119, provided: 

‘‘That, notwithstanding the first section of the Act of 

March 4, 1921 (15 U.S.C. 265), the Secretary of Transpor-

tation may, upon the written request of the County 

Commissioners Court of El Paso County, Texas, change 

the boundary line between the central standard time 

zone and the mountain standard time zone, so as to 

place El Paso County in the mountain standard time 

zone, in the manner prescribed in section 1 of the Act 

of March 19, 1918, as amended (15 U.S.C. 261), and sec-

tion 5 of the Act of April 13, 1966 (15 U.S.C. 266). In the 

same manner, the Secretary of Transportation may 

also place Hudspeth County, Texas, in the mountain 

standard time zone, if the Hudspeth County Commis-

sioners Court so requests in writing and if El Paso 

County is to be placed in that time zone.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 260, 260a, 266 of 

this title. 

§ 266. Applicability of administrative procedure 
provisions 

Subchapter II of chapter 5, and chapter 7, of 
title 5 shall apply to all proceedings under this 
Act, sections 261 to 264 of this title, and section 
265 of this title. 

(Pub. L. 89–387, § 5, Apr. 13, 1966, 80 Stat. 108.) 

REFERENCES IN TEXT 

This Act, referred to in text, is Pub. L. 89–387, Apr. 13, 

1966, 80 Stat. 107, as amended, known as the ‘‘Uniform 

Time Act of 1966’’. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 260 of this title and Tables. 

CODIFICATION 

‘‘Subchapter II of chapter 5, and chapter 7, of title 5’’ 

substituted in text for ‘‘The Administrative Procedure 

Act (5 U.S.C. 1001–1011)’’ on authority of Pub. L. 89–554, 

§ 7(b), Sept. 6, 1966, 80 Stat. 631, the first section of 

which enacted Title 5, Government Organization and 

Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 267 of this title. 

§ 267. ‘‘State’’ defined 

As used in this Act, the term ‘‘State’’ includes 
the District of Columbia, the Commonwealth of 
Puerto Rico, Guam, the Commonwealth of the 
Northern Mariana Islands, or any possession of 
the United States. 

(Pub. L. 89–387, § 7, Apr. 13, 1966, 80 Stat. 109; Pub. 
L. 106–564, § 1(c), Dec. 23, 2000, 114 Stat. 2811.) 

REFERENCES IN TEXT 

This Act, referred to in text, is Pub. L. 89–387, Apr. 13, 

1966, 80 Stat. 107, known as the ‘‘Uniform Time Act of 

1966’’. For complete classification of this Act to the 

Code, see Short Title note set out under section 260 of 

this title and Tables. 

AMENDMENTS 

2000—Pub. L. 106–564 inserted ‘‘Guam, the Common-

wealth of the Northern Mariana Islands,’’ after ‘‘Puerto 

Rico,’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 266 of this title. 

CHAPTER 7—NATIONAL INSTITUTE OF 
STANDARDS AND TECHNOLOGY 

Sec. 

271. Findings and purposes. 

272. Establishment, functions, and activities. 

(a) Establishment of National Institute 

of Standards and Technology. 

(b) Functions of Secretary and Institute. 

(c) Implementation activities. 

(d) Management costs. 

272a. Technology services. 

272b. Annual budget submission. 

273. Functions; for whom exercised. 

274. Director; powers and duties; report; com-

pensation. 

275. Appointment of officers and employees. 

275a. Service charges. 

275b. Charges for activities performed for other 

agencies. 
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Sec. 

275c. Cost recovery authority. 
276. Ownership of facilities. 
277. Regulations. 
278. Visiting Committee on Advanced Technology. 

(a) Establishment; appointment; mem-

bership and composition; review and 

recommendations. 
(b) Qualifications; recommendations for 

appointment. 
(c) Terms of office; eligibility. 
(d) Meetings; quorum; notice. 
(e) Appointment by Committee of execu-

tive and other committees. 
(f) Chairman; Vice Chairman. 
(g) Professional and clerical staff. 
(h) Annual and other reports to Sec-

retary and Congress. 
278a. Repealed. 
278b. Working Capital Fund. 

(a) Utilization. 
(b) Availability of Fund. 
(c) Reimbursements. 
(d) Credits. 
(e) ‘‘Cost’’ defined. 
(f) Distribution of earnings; restoration 

of prior impairment. 
278c. Acquisition of land for field sites. 
278d. Construction and improvement of buildings 

and facilities. 
278e. Functions and activities. 
278f. Fire Research Center. 

(a) Establishment; programs of research; 

functions of Secretary; dissemina-

tion of information. 
(b) Authorization of appropriations. 

278g. International activities. 
(a) Financial assistance to foreign na-

tionals. 
(b) Foreign assistance and compensation 

to Institute employees. 
(c) Prohibition on use of appropriations 

inapplicable. 
(d) Recruitment and employment of resi-

dent aliens. 
278g–1. Research fellowships and other financial as-

sistance to students at institutes of higher 

education. 
278g–2. Post-doctoral fellowship program. 
278g–2a. Teacher science and technology enhancement 

Institute program. 
(a) Establishment. 
(b) Areas of focus. 
(c) Procedures and selection criteria. 
(d) Scheduling. 
(e) Means of accomplishing goals. 

278g–3. Computer standards program. 
(a) Development of standards, guidelines, 

methods, and techniques for com-

puter systems. 
(b) Technical assistance and implementa-

tion of standards developed. 
(c) Protection of sensitive information. 
(d) Definitions. 

278g–4. Computer System Security and Privacy Advi-

sory Board. 
(a) Establishment and composition. 
(b) Duties. 
(c) Term of office. 
(d) Quorum. 
(e) Allowance for travel expenses. 
(f) Staff services and utilization of Fed-

eral personnel. 
(g) Definitions. 

278h. Appropriations; availability. 
278i. Reports to Congress. 
278j. Studies by National Research Council. 
278k. Regional Centers for the Transfer of Manufac-

turing Technology. 
(a) Creation and support of Centers; af-

filiations; merit review in determin-

ing awards; objectives. 

Sec. 

(b) Activities of Centers. 

(c) Duration and amount of support; pro-

gram descriptions; applications; 

merit review; evaluations of assist-

ance; applicability of patent law. 

(d) Acceptance of funds from other Fed-

eral departments and agencies. 

278l. Assistance to State technology programs. 

278m. Non-energy inventions program. 

278n. Advanced Technology Program. 

(a) Establishment; purpose; focus; guid-

ance. 

(b) Authority of Secretary; research and 

development; contracts and cooper-

ative agreements; Federal labora-

tories; other activities with joint 

ventures. 

(c) Authority of Secretary; selection cri-

teria; monitoring use of tech-

nologies; overseas transfer; annual 

report to Congress; financial report-

ing and auditing; routine consider-

ation of Committee advice; dissemi-

nation of research results. 

(d) Contracts or awards; criteria; restric-

tions. 

(e) Suspension for failure to satisfy eligi-

bility criteria. 

(f) Coordination with other Federal tech-

nology programs. 

(g) Meetings with industry sources. 

(h) Standards development. 

(i) Acceptance of funds from other Fed-

eral departments and agencies. 

(j) Definitions. 

278o. User fees. 

278p. Notice to Congress. 

(a) Notice of reprogramming. 

(b) Notice of reorganization. 

279. Absence of Director. 

280, 281. Repealed. 

281a. Structural failures. 

282. Repealed. 

282a. Assessment of emerging technologies requir-

ing research in metrology. 

283 to 286. Repealed or Omitted. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 290d of this 

title. 

§ 271. Findings and purposes 

(a) The Congress finds and declares the follow-
ing: 

(1) The future well-being of the United 
States economy depends on a strong manufac-
turing base and requires continual improve-
ments in manufacturing technology, quality 
control, and techniques for ensuring product 
reliability and cost-effectiveness. 

(2) Precise measurements, calibrations, and 
standards help United States industry and 
manufacturing concerns compete strongly in 
world markets. 

(3) Improvements in manufacturing and 
product technology depend on fundamental 
scientific and engineering research to develop 
(A) the precise and accurate measurement 
methods and measurement standards needed 
to improve quality and reliability, and (B) new 
technological processes by which such im-
proved methods may be used in practice to im-
prove manufacturing and to assist industry to 
transfer important laboratory discoveries into 
commercial products. 
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(4) Scientific progress, public safety, and 
product compatibility and standardization 
also depend on the development of precise 
measurement methods, standards, and related 
basic technologies. 

(5) The National Bureau of Standards since 
its establishment has served as the Federal 
focal point in developing basic measurement 
standards and related technologies, has taken 
a lead role in stimulating cooperative work 
among private industrial organizations in ef-
forts to surmount technological hurdles, and 
otherwise has been responsible for assisting in 
the improvement of industrial technology. 

(6) The Federal Government should maintain 
a national science, engineering, and tech-
nology laboratory which provides measure-
ment methods, standards, and associated tech-
nologies and which aids United States compa-
nies in using new technologies to improve 
products and manufacturing processes. 

(7) Such national laboratory also should 
serve industry, trade associations, State tech-
nology programs, labor organizations, profes-
sional societies, and educational institutions 
by disseminating information on new basic 
technologies including automated manufac-
turing processes. 

(b) It is the purpose of this chapter— 
(1) to rename the National Bureau of Stand-

ards as the National Institute of Standards 
and Technology and to modernize and restruc-
ture that agency to augment its unique ability 
to enhance the competitiveness of American 
industry while maintaining its traditional 
function as lead national laboratory for pro-
viding the measurements, calibrations, and 
quality assurance techniques which underpin 
United States commerce, technological 
progress, improved product reliability and 
manufacturing processes, and public safety; 

(2) to assist private sector initiatives to cap-
italize on advanced technology; 

(3) to advance, through cooperative efforts 
among industries, universities, and govern-
ment laboratories, promising research and de-
velopment projects, which can be optimized by 
the private sector for commercial and indus-
trial applications; and 

(4) to promote shared risks, accelerated de-
velopment, and pooling of skills which will be 
necessary to strengthen America’s manufac-
turing industries. 

(Mar. 3, 1901, ch. 872, § 1, 31 Stat. 1449; Pub. L. 
100–418, title V, § 5111, Aug. 23, 1988, 102 Stat. 
1427.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (b), was in the 

original ‘‘this Act’’ meaning act Mar. 3, 1901, ch. 872, 31 

Stat. 1449, as amended, known as the National Institute 

of Standards and Technology Act, which is classified 

generally to this chapter. For complete classification 

of this Act to the Code, see Short Title note below and 

Tables. 

AMENDMENTS 

1988—Pub. L. 100–418 amended section generally. Prior 

to amendment, section read as follows: ‘‘The Office of 

Standard Weights and Measures shall be known as the 

National Bureau of Standards.’’ 

CHANGE OF NAME; NATIONAL BUREAU OF STANDARDS RE-

DESIGNATED NATIONAL INSTITUTE OF STANDARDS AND 

TECHNOLOGY 

Section 5115(c) of Pub. L. 100–418 provided that: ‘‘Ref-

erences in any other Federal law to the National Bu-

reau of Standards shall be deemed to refer to the Na-

tional Institute of Standards and Technology.’’ 

Act Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736, created the 

Department of Labor and renamed the Department of 

Commerce and Labor as the Department of Commerce. 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–309, § 1, Oct. 30, 1998, 112 Stat. 2935, pro-

vided that: ‘‘This Act [enacting sections 278g–2a, 278p, 

and 1511e of this title, amending sections 278k, 3704, and 

3711a of this title, enacting provisions set out as notes 

under sections 272 and 3711 of this title, and amending 

provisions set out as a note under this section] may be 

cited as the ‘Technology Administration Act of 1998’.’’ 

SHORT TITLE OF 1992 AMENDMENT 

Pub. L. 102–245, title II, § 201(a), Feb. 14, 1992, 106 Stat. 

15, provided that: ‘‘This title [amending sections 272 

and 278n of this title and enacting provisions set out as 

notes under section 278n of this title] may be cited as 

the ‘Emerging Technologies and Advanced Technology 

Program Amendments Act of 1991’.’’ 

SHORT TITLE OF 1988 AMENDMENT 

Section 5101 of Pub. L. 100–418 provided that: ‘‘This 

part [part I (§§ 5101–5164) of subtitle B of title V of Pub. 

L. 100–418, enacting sections 205j–1, 278i to 278o, 282a, 

1532, 1533, 3704a, and 4632 of this title, amending this 

section, sections 205a, 205b, 205k, 272 to 275, 278, 278b, 

278d, 278e, 278g to 278g–4, 3703, 3706, 3708, 3710, 3710c, and 

3713 of this title, and section 5315 of Title 5, Govern-

ment Organization and Employees, repealing sections 

280 to 282 of this title, enacting provisions set out as 

notes under this section, sections 272, 272, 278l, and 278n 

of this title, and section 1803 of Title 30, Mineral Lands 

and Mining, and amending provisions set out as a note 

under this section] may be cited as the ‘Technology 

Competitiveness Act’.’’ 

SHORT TITLE 

Act Mar. 3, 1901, ch. 872, § 32, formerly § 23, as added 

Jan. 8, 1988, Pub. L. 100–235, § 3(3), 101 Stat. 1728; renum-

bered § 31 and amended Pub. L. 100–418, title V, §§ 5114(1), 

5115(a)(2), Aug. 23, 1988, 102 Stat. 1432, 1433; renumbered 

§ 32, Pub. L. 105–309, § 4(a), Oct. 30, 1998, 112 Stat. 2935, 

provided that: ‘‘This Act [enacting this chapter] may 

be cited as the National Institute of Standards and 

Technology Act.’’ 

SAVINGS PROVISION 

Act Mar. 3, 1901, ch. 872, § 29, as added Aug. 23, 1988, 

Pub. L. 100–418, title V, § 5161, 102 Stat. 1449, provided 

that: ‘‘All rules and regulations, determinations, stand-

ards, contracts, certifications, authorizations, dele-

gations, results and findings of investigations, or other 

actions duly issued, made, or taken by or pursuant to 

this Act [enacting this chapter], or under the authority 

of any other statutes which resulted in the assignment 

of functions or activities to the Secretary, the Depart-

ment, the Director, or the Institute, as are in effect im-

mediately before the date of enactment of this section 

[Aug. 23, 1988], and not suspended by the Secretary, the 

Director, the Institute or the courts, shall continue in 

full force and effect after the date of enactment of this 

section until modified or rescinded.’’ 

§ 272. Establishment, functions, and activities 

(a) Establishment of National Institute of Stand-
ards and Technology 

There is established within the Department of 
Commerce a science, engineering, technology, 
and measurement laboratory to be known as the 



Page 529 TITLE 15—COMMERCE AND TRADE § 272 

National Institute of Standards and Technology 
(hereafter in this chapter referred to as the ‘‘In-
stitute’’). 

(b) Functions of Secretary and Institute 

The Secretary of Commerce (hereafter in this 
chapter referred to as the ‘‘Secretary’’) acting 
through the Director of the Institute (hereafter 
in this chapter referred to as the ‘‘Director’’) 
and, if appropriate, through other officials, is 
authorized to take all actions necessary and ap-
propriate to accomplish the purposes of this 
chapter, including the following functions of the 
Institute— 

(1) to assist industry in the development of 
technology and procedures needed to improve 
quality, to modernize manufacturing proc-
esses, to ensure product reliability, manu-
facturability, functionality, and cost-effec-
tiveness, and to facilitate the more rapid com-
mercialization, especially by small- and me-
dium-sized companies throughout the United 
States, of products based on new scientific dis-
coveries in fields such as automation, elec-
tronics, advanced materials, biotechnology, 
and optical technologies; 

(2) to develop, maintain, and retain custody 
of the national standards of measurement, and 
provide the means and methods for making 
measurements consistent with those stand-
ards; 

(3) to compare standards used in scientific 
investigations, engineering, manufacturing, 
commerce, industry, and educational institu-
tions with the standards adopted or recognized 
by the Federal Government and to coordinate 
the use by Federal agencies of private sector 
standards, emphasizing where possible the use 
of standards developed by private, consensus 
organizations; 

(4) to enter into contracts, including cooper-
ative research and development arrangements, 
in furtherance of the purposes of this chapter; 

(5) to provide United States industry, Gov-
ernment, and educational institutions with a 
national clearinghouse of current information, 
techniques, and advice for the achievement of 
higher quality and productivity based on cur-
rent domestic and international scientific and 
technical development; 

(6) to assist industry in the development of 
measurements, measurement methods, and 
basic measurement technology; 

(7) to determine, compile, evaluate, and dis-
seminate physical constants and the prop-
erties and performance of conventional and 
advanced materials when they are important 
to science, engineering, manufacturing, edu-
cation, commerce, and industry and are not 
available with sufficient accuracy elsewhere; 

(8) to develop a fundamental basis and meth-
ods for testing materials, mechanisms, struc-
tures, equipment, and systems, including 
those used by the Federal Government; 

(9) to assure the compatibility of United 
States national measurement standards with 
those of other nations; 

(10) to cooperate with other departments and 
agencies of the Federal Government, with in-
dustry, with State and local governments, 
with the governments of other nations and 

international organizations, and with private 
organizations in establishing standard prac-
tices, codes, specifications, and voluntary con-
sensus standards; 

(11) to advise government and industry on 
scientific and technical problems; 

(12) to invent, develop, and (when appro-
priate) promote transfer to the private sector 
of measurement devices to serve special na-
tional needs; and 

(13) to coordinate Federal, State, and local 
technical standards activities and conformity 
assessment activities, with private sector 
technical standards activities and conformity 
assessment activities, with the goal of elimi-
nating unnecessary duplication and complex-
ity in the development and promulgation of 
conformity assessment requirements and 
measures. 

(c) Implementation activities 

In carrying out the functions specified in sub-
section (b) of this section, the Secretary, acting 
through the Director and, if appropriate, 
through other appropriate officials, may, among 
other things— 

(1) construct physical standards; 
(2) test, calibrate, and certify standards and 

standard measuring apparatus; 
(3) study and improve instruments, measure-

ment methods, and industrial process control 
and quality assurance techniques; 

(4) cooperate with the States in securing 
uniformity in weights and measures laws and 
methods of inspection; 

(5) cooperate with foreign scientific and 
technical institutions to understand techno-
logical developments in other countries bet-
ter; 

(6) prepare, certify, and sell standard ref-
erence materials for use in ensuring the accu-
racy of chemical analyses and measurements 
of physical and other properties of materials; 

(7) in furtherance of the purposes of this 
chapter, accept research associates, cash dona-
tions, and donated equipment from industry, 
and also engage with industry in research to 
develop new basic and generic technologies for 
traditional and new products and for improved 
production and manufacturing; 

(8) study and develop fundamental scientific 
understanding and improved measurement, 
analysis, synthesis, processing, and fabrica-
tion methods for chemical substances and 
compounds, ferrous and nonferrous metals, 
and all traditional and advanced materials, in-
cluding processes of degradation; 

(9) investigate ionizing and nonionizing radi-
ation and radioactive substances, their uses, 
and ways to protect people, structures, and 
equipment from their harmful effects; 

(10) determine the atomic and molecular 
structure of matter, through analysis of spec-
tra and other methods, to provide a basis for 
predicting chemical and physical structures 
and reactions and for designing new materials 
and chemical substances, including bio-
logically active macromolecules; 

(11) perform research on electromagnetic 
waves, including optical waves, and on prop-
erties and performance of electrical, elec-
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tronic, and electromagnetic devices and sys-
tems and their essential materials, develop 
and maintain related standards, and dissemi-
nate standard signals through broadcast and 
other means; 

(12) develop and test standard interfaces, 
communication protocols, and data structures 
for computer and related telecommunications 
systems; 

(13) study computer systems (as that term is 
defined in section 278g–3(d) of this title) and 
their use to control machinery and processes; 

(14) perform research to develop standards 
and test methods to advance the effective use 
of computers and related systems and to pro-
tect the information stored, processed, and 
transmitted by such systems and to provide 
advice in support of policies affecting Federal 
computer and related telecommunications sys-
tems; 

(15) determine properties of building mate-
rials and structural elements, and encourage 
their standardization and most effective use, 
including investigation of fire-resisting prop-
erties of building materials and conditions 
under which they may be most efficiently 
used, and the standardization of types of appli-
ances for fire prevention; 

(16) undertake such research in engineering, 
pure and applied mathematics, statistics, com-
puter science, materials science, and the phys-
ical sciences as may be necessary to carry out 
and support the functions specified in this sec-
tion; 

(17) compile, evaluate, publish, and other-
wise disseminate general, specific and tech-
nical data resulting from the performance of 
the functions specified in this section or from 
other sources when such data are important to 
science, engineering, or industry, or to the 
general public, and are not available else-
where; 

(18) collect, create, analyze, and maintain 
specimens of scientific value; 

(19) operate national user facilities; 
(20) evaluate promising inventions and other 

novel technical concepts submitted by inven-
tors and small companies and work with other 
Federal agencies, States, and localities to pro-
vide appropriate technical assistance and sup-
port for those inventions which are found in 
the evaluation process to have commercial 
promise; 

(21) demonstrate the results of the Insti-
tute’s activities by exhibits or other methods 
of technology transfer, including the use of 
scientific or technical personnel of the Insti-
tute for part-time or intermittent teaching 
and training activities at educational institu-
tions of higher learning as part of and inciden-
tal to their official duties; and 

(22) undertake such other activities similar 
to those specified in this subsection as the Di-
rector determines appropriate. 

(d) Management costs 

In carrying out the extramural funding pro-
grams of the Institute, including the programs 
established under sections 278k, 278l, and 278n of 
this title, the Secretary may retain reasonable 
amounts of any funds appropriated pursuant to 

authorizations for these programs in order to 
pay for the Institute’s management of these pro-
grams. 

(Mar. 3, 1901, ch. 872, § 2, 31 Stat. 1449; July 22, 
1950, ch. 486, § 1, 64 Stat. 371; Pub. L. 92–317, § 3(b), 
June 22, 1972, 86 Stat. 235; Pub. L. 100–235, § 3(1), 
Jan. 8, 1988, 101 Stat. 1724; Pub. L. 100–418, title 
V, § 5112(a), Aug. 23, 1988, 102 Stat. 1428; Pub. L. 
102–245, title II, § 201(e), Feb. 14, 1992, 106 Stat. 19; 
Pub. L. 104–113, § 12(a), (b), Mar. 7, 1996, 110 Stat. 
782.) 

AMENDMENTS 

1996—Subsec. (b)(2). Pub. L. 104–113, § 12(a)(1), struck 

out ‘‘, including comparing standards used in scientific 

investigations, engineering, manufacturing, commerce, 

industry, and educational institutions with the stand-

ards adopted or recognized by the Federal Govern-

ment’’ after ‘‘consistent with those standards’’. 

Subsec. (b)(3) to (12). Pub. L. 104–113, § 12(a)(2), (3), 

added par. (3) and redesignated former pars. (3) to (11) 

as (4) to (12), respectively. 

Subsec. (b)(13). Pub. L. 104–113, § 12(b)(3), added par. 

(13). 

1992—Subsec. (d). Pub. L. 102–245 added subsec. (d). 

1988—Pub. L. 100–418 amended section generally, sub-

stituting provisions relating to establishment, func-

tions and activities of the National Institute of Stand-

ards and Technology and the Secretary of Commerce 

for provisions which authorized Secretary to undertake 

certain enumerated functions and activities related to 

the National Bureau of Standards and for which need 

might arise in operations of Government agencies, sci-

entific institutions, and industrial enterprises. 

Par. (20). Pub. L. 100–235 added par. (20). 

1972—Par. (19). Pub. L. 92–317 inserted provisions au-

thorizing use of National Bureau of Standards person-

nel for teaching and training activities without addi-

tional compensation. 

1950—Act July 22, 1950, provided basic authority for 

performance of certain functions and activities of De-

partment of Commerce. 

ENHANCEMENT OF SCIENCE AND MATHEMATICS 

PROGRAMS 

Pub. L. 105–309, § 6, Oct. 30, 1998, 112 Stat. 2936, pro-

vided that: 

‘‘(a) DEFINITIONS.—In this section— 

‘‘(1) EDUCATIONALLY USEFUL FEDERAL EQUIPMENT.— 

The term ‘educationally useful Federal equipment’ 

means computers and related peripheral tools and re-

search equipment that is appropriate for use in 

schools. 

‘‘(2) SCHOOL.—The term ‘school’ means a public or 

private educational institution that serves any of the 

grades of kindergarten through grade 12. 

‘‘(b) SENSE OF THE CONGRESS.— 

‘‘(1) IN GENERAL.—It is the sense of the Congress 

that the Director of the National Institute of Stand-

ards and Technology should, to the greatest extent 

practicable and in a manner consistent with applica-

ble Federal law (including Executive Order No. 12999 

[40 U.S.C. 484 note]), donate educationally useful Fed-

eral equipment to schools in order to enhance the 

science and mathematics programs of those schools. 

‘‘(2) REPORTS.— 

‘‘(A) IN GENERAL.—Not later than 1 year after the 

date of the enactment of this Act [Oct. 30, 1998], and 

annually thereafter, the Director of the National 

Institute of Standards and Technology shall pre-

pare and submit to the President a report. The 

President shall submit the report to Congress at 

the same time as the President submits a budget 

request to Congress under section 1105(a) of title 31, 

United States Code. 

‘‘(B) CONTENTS OF REPORT.—The report prepared 

by the Director under this paragraph shall describe 
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any donations of educationally useful Federal 

equipment to schools made during the period cov-

ered by the report.’’ 

TRANSMITTAL OF PLAN FOR STANDARDS CONFORMITY TO 

CONGRESS 

Section 12(c) of Pub. L. 104–113 provided that: ‘‘The 

National Institute of Standards and Technology shall, 

within 90 days after the date of enactment of this Act 

[Mar. 7, 1996], transmit to the Congress a plan for im-

plementing the amendments made by this section 

[amending this section and enacting provisions set out 

as a note below].’’ 

UTILIZATION OF CONSENSUS TECHNICAL STANDARDS BY 

FEDERAL AGENCIES 

Pub. L. 104–113, § 12(d), Mar. 7, 1996, 110 Stat. 783, as 

amended by Pub. L. 107–107, div. A, title XI, § 1115, Dec. 

28, 2001, 115 Stat. 1241, provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (3) 

of this subsection, all Federal agencies and depart-

ments shall use technical standards that are developed 

or adopted by voluntary consensus standards bodies, 

using such technical standards as a means to carry out 

policy objectives or activities determined by the agen-

cies and departments. 
‘‘(2) CONSULTATION; PARTICIPATION.—In carrying out 

paragraph (1) of this subsection, Federal agencies and 

departments shall consult with voluntary, private sec-

tor, consensus standards bodies and shall, when such 

participation is in the public interest and is compatible 

with agency and departmental missions, authorities, 

priorities, and budget resources, participate with such 

bodies in the development of technical standards. 
‘‘(3) EXCEPTION.—If compliance with paragraph (1) of 

this subsection is inconsistent with applicable law or 

otherwise impractical, a Federal agency or department 

may elect to use technical standards that are not de-

veloped or adopted by voluntary consensus standards 

bodies if the head of each such agency or department 

transmits to the Office of Management and Budget an 

explanation of the reasons for using such standards. 

Each year, beginning with fiscal year 1997, the Office of 

Management and Budget shall transmit to Congress 

and its committees a report summarizing all expla-

nations received in the preceding year under this para-

graph. 
‘‘(4) EXPENSES OF GOVERNMENT PERSONNEL.—Section 

5946 of title 5, United States Code, shall not apply with 

respect to any activity of an employee of a Federal 

agency or department that is determined by the head of 

that agency or department as being an activity under-

taken in carrying out this subsection. 
‘‘(5) DEFINITION OF TECHNICAL STANDARDS.—As used in 

this subsection, the term ‘technical standards’ means 

performance-based or design-specific technical speci-

fications and related management systems practices.’’ 

INTERNATIONAL STANDARDS 

Pub. L. 100–519, title I, § 112, Oct. 24, 1988, 102 Stat. 

2592, provided that: 
‘‘(a) PROGRAM.—The Secretary, acting through the 

Director of the National Institute of Standards and 

Technology and other appropriate officials, shall seek 

funding for and establish, within 6 months after the 

date of the enactment of this Act [Oct. 24, 1988], a pro-

gram to assist other countries in the development of 

their domestic standards which are compatible with 

standards in general use in the United States. After the 

program is established, it shall be funded through vol-

untary contributions from the private sector to fully 

reimburse the United States for expenses incurred dur-

ing fiscal years 1989 and 1990. The program shall begin 

on a pilot basis focusing on one or two countries or 

groups of countries which are major United States 

trading partners and have expressed interest in such 

program. The Secretary shall ensure that contributions 

which are earmarked by country are spent to assist the 

development of standards by that country or group of 

countries. 

‘‘(b) LONG-TERM PLAN.—No later than June 30, 1989, 

the Secretary shall submit to the Committee on 

Science, Space, and Technology of the House of Rep-

resentatives and the Committee on Commerce, Science, 

and Transportation of the Senate a long-term plan for 

assistance under this section for each nation or group 

of nations which annually has imports of at least 

$1,000,000,000 from the United States (or has the poten-

tial for being a major importer from the United States) 

and which desires such assistance. The plan shall in-

clude a description of the resources needed to provide 

such assistance, the appropriate and likely sources of 

such funds, and the appropriate relationship between 

the program established under this section and private 

sector standards organizations. Special consideration is 

to be given to the feasibility of establishing a data base 

and other methods for making standards information 

developed in cooperation with one country available to 

other countries.’’ 

INITIAL ORGANIZATION PLAN FOR INSTITUTE 

Section 5112(d) of Pub. L. 100–418 provided that: 

‘‘(1) At least 60 days before its effective date and 

within 120 days after the date of the enactment of this 

Act [Aug. 23, 1988], an initial organization plan for the 

National Institute of Standards and Technology (here-

after in this part [see Short Title of 1988 Amendment 

note set out under section 271 of this title] referred to 

as the ‘Institute’) shall be submitted by the Director of 

the Institute (hereafter in this part referred to as the 

‘Director’) after consultation with the Visiting Com-

mittee on Advanced Technology, to the Committee on 

Science, Space, and Technology of the House of Rep-

resentatives and the Committee on Commerce, Science, 

and Transportation of the Senate. Such plan shall— 

‘‘(A) establish the major operating units of the In-

stitute; 

‘‘(B) assign each of the activities listed in section 

2(c) of the Act of March 3, 1901 [15 U.S.C. 272(c)], and 

all other functions and activities of the Institute, to 

at least one of the major operating units established 

under subparagraph (A); 

‘‘(C) provide details of a 2-year program for the In-

stitute, including the Advanced Technology Program; 

‘‘(D) provide details regarding how the Institute 

will expand and fund the Inventions program in ac-

cordance with section 27 of the Act of March 3, 1901 

[15 U.S.C. 278m]; and 

‘‘(E) make no changes in the Center for Building 

Technology or the Center for Fire Research. 

‘‘(2) The Director may revise the organization plan. 

Any revision of the organization plan submitted under 

paragraph (1) shall be submitted to the appropriate 

committees of the House of Representatives and the 

Senate at least 60 days before the effective date of such 

revision. 

‘‘(3) Until the effective date of the organization plan, 

the major operating units of the Institute shall be the 

major operating units of the National Bureau of Stand-

ards that were in existence on the date of the enact-

ment of this Act [Aug. 23, 1988] and the Advanced Tech-

nology Program.’’ 

NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY; 

SMALL BUSINESS PLAN 

Section 5163(b) of Pub. L. 100–418 provided that: ‘‘The 

Director of the National Institute of Standards and 

Technology shall prepare a plan detailing the manner 

in which the Institute will make small businesses more 

aware of the Institute’s activities and research, and the 

manner in which the Institute will seek to increase the 

application by small businesses of the Institute’s re-

search, particularly in manufacturing. The plan shall 

be submitted to the Committee on Commerce, Science, 

and Transportation of the Senate and the Committee 

on Science, Space, and Technology of the House of Rep-

resentatives not later than 120 days after the date of 

the enactment of this Act [Aug. 23, 1988].’’ 
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COMPUTER SECURITY 

Nothing in amendment by Pub. L. 100–235 to be con-

strued to constitute authority to withhold information 

sought under section 552 of Title 5, Government Organi-

zation and Employees, or to authorize any Federal 

agency to limit, restrict, regulate, or control collec-

tion, maintenance, disclosure, use, transfer, or sale of 

any information that is privately owned information, 

disclosable under section 552 of Title 5 or other law re-

quiring or authorizing public disclosure of information, 

or public domain information, see section 8 of Pub. L. 

100–235, set out as a note under section 1441 of Title 40, 

Public Buildings, Property, and Works. 

CONSTRUCTION OF RADIO LABORATORY BUILDING 

Act Oct. 25, 1949, ch. 703, 63 Stat. 886, provided for the 

construction and equipment of a suitable radio labora-

tory building, together with necessary utilities and ap-

purtenances thereto, under a limit of cost of $4,475,000, 

for the National Bureau of Standards. 

CONSTRUCTION OF A GUIDED-MISSILE RESEARCH 

LABORATORY 

Act Oct. 25, 1949, ch. 728, 63 Stat. 905, provided for the 

construction and equipment of a research laboratory 

building, suitable for use as a guided-missile labora-

tory, together with necessary utilities and appur-

tenances thereto, under a limit of cost of $1,900,000, for 

the National Bureau of Standards. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1454 of this title. 

§ 272a. Technology services 

In addition to such other technology services 
and technology extension activities which may 
be mandated or authorized by law, and in order 
to help improve the use of technology by small 
and medium-sized industrial firms within the 
United States, the Director of the National In-
stitute of Standards and Technology, as appro-
priate, shall— 

(1) work directly with States, local govern-
ments, and other appropriate organizations to 
provide for extended distribution of Standard 
Reference Materials, Standard Reference 
Data, calibrations, and related technical serv-
ices and to help transfer other expertise and 
technology to the States and to small busi-
nesses and other businesses within the States; 

(2) evaluate those inventions from small 
businesses or individuals which have a signifi-
cant potential for improving competitiveness; 

(3) provide support for workshops on tech-
nical and entrepreneurial topics and share in-
formation developed through the Malcolm 
Baldrige Quality Award Program; and 

(4) work with other Federal agencies to pro-
vide technical and related assistance to the 
States and businesses within the States. 

(Pub. L. 100–519, title I, § 109, Oct. 24, 1988, 102 
Stat. 2591.) 

CODIFICATION 

Section was enacted as part of the National Institute 

of Standards and Technology Authorization Act for 

Fiscal Year 1989, and not as part of the National Insti-

tute of Standards and Technology Act which comprises 

this chapter. 

§ 272b. Annual budget submission 

The National Institute of Standards and Tech-
nology shall annually submit to the Congress, at 

the time of the release of the President’s budget, 
a three year budget estimate for the Institute, 
including funding estimates for each major ac-
count and new initiative. 

(Pub. L. 100–519, title I, § 111, Oct. 24, 1988, 102 
Stat. 2592.) 

CODIFICATION 

Section was enacted as part of the National Institute 

of Standards and Technology Authorization Act for 

Fiscal Year 1989, and not as part of the National Insti-

tute of Standards and Technology Act which comprises 

this chapter. 

§ 273. Functions; for whom exercised 

The Institute is authorized to exercise its 
functions for the Government of the United 
States and for international organizations of 
which the United States is a member; for gov-
ernments of friendly countries; for any State or 
municipal government within the United States; 
or for any scientific society, educational institu-
tion, firm, corporation, or individual within the 
United States or friendly countries engaged in 
manufacturing or other pursuits requiring the 
use of standards or standard measuring instru-
ments: Provided, That the exercise of these func-
tions for international organizations, govern-
ments of friendly countries and scientific soci-
eties, educational institutions, firms, corpora-
tions, or individuals therein shall be in coordi-
nation with other agencies of the United States 
Government, in particular the Department of 
State in respect to foreign entities. All requests 
for the services of the Institute shall be made in 
accordance with the rules and regulations here-
in established. 

(Mar. 3, 1901, ch. 872, § 3, 31 Stat. 1449; Pub. L. 
92–317, § 3(c), June 22, 1972, 86 Stat. 235; Pub. L. 
100–418, title V, § 5115(a)(1), Aug. 23, 1988, 102 
Stat. 1433.) 

REFERENCES IN TEXT 

‘‘Herein’’, referred to in last sentence of this section, 

refers to act Mar. 3, 1901, ch. 872, which is classified 

generally to this chapter. 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘Bu-

reau’’ and for ‘‘bureau’’. 

1972—Pub. L. 92–317 authorized the Bureau to extend 

its services to international organizations of which the 

United States is a member, and for governments of 

friendly countries in coordination with the Department 

of State. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 275a, 276, 278b of 

this title. 

§ 274. Director; powers and duties; report; com-
pensation 

The Director shall be appointed by the Presi-
dent, by and with the advice and consent of the 
Senate. The Director shall have the general su-
pervision of the Institute, its equipment, and 
the exercise of its functions. The Director shall 
make an annual report to the Secretary of Com-
merce. The Director may issue, when necessary, 
bulletins for public distribution, containing 
such information as may be of value to the pub-
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lic or facilitate the exercise of the functions of 
the Institute. The Director shall be compensated 
at the rate in effect for level IV of the Executive 
Schedule under section 5315 of title 5. Until such 
time as the Director assumes office under this 
section, the most recent Director of the Na-
tional Bureau of Standards shall serve as Direc-
tor. 

(Mar. 3, 1901, ch. 872, § 5, 31 Stat. 1449; Pub. L. 
99–73, § 6(a), July 29, 1985, 99 Stat. 172; Pub. L. 
100–418, title V, § 5112(c)(1), Aug. 23, 1988, 102 Stat. 
1431.) 

AMENDMENTS 

1988—Pub. L. 100–418 amended section generally, sub-

stituting provisions relating to appointment, powers 

and duties, and compensation of, and reports by, Direc-

tor of the Institute for similar provisions relating to 

Director of the Bureau of Standards, striking out re-

quirement that the annual report include an abstract 

of the work done during the year and a financial state-

ment, and inserting provision that until such time as 

the Director assumes office under this section, the 

most recent Director of the National Bureau of Stand-

ards shall serve as Director. 

1985—Pub. L. 99–73 substituted ‘‘The Director’’ for 

‘‘He’’ at beginning of second, third, and fourth sen-

tences, and inserted provisions relating to compensa-

tion for the Director. 

EFFECTIVE DATE OF 1985 AMENDMENT 

Amendment by Pub. L. 99–73 effective Oct. 1, 1985, see 

section 6(c) of Pub. L. 99–73, set out as a note under sec-

tion 5315 of Title 5, Government Organization and Em-

ployees. 

§ 275. Appointment of officers and employees 

The officers and employees of the Institute, 
except the director, shall be appointed by the 
Secretary of Commerce at such time as their re-
spective services may become necessary. 

(Mar. 3, 1901, ch. 872, § 6, 31 Stat. 1450; Feb. 14, 
1903, ch. 552, § 10, 32 Stat. 829; Mar. 4, 1913, ch. 141, 
§ 1, 37 Stat. 736; Pub. L. 100–418, title V, 
§ 5115(a)(1), Aug. 23, 1988, 102 Stat. 1433.) 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘bu-

reau’’. 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted ‘‘Secretary of Com-

merce’’ for ‘‘Secretary of Commerce and Labor’’. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred power and authority of 

Secretary of the Treasury over Bureau of Standards to 

Secretary of Commerce and Labor. 

DEMONSTRATION PROJECT RELATING TO PERSONNEL 

MANAGEMENT 

Pub. L. 99–574, § 10, Oct. 28, 1986, 100 Stat. 3238, as 

amended by Pub. L. 100–418, title V, § 5115(c), Aug. 23, 

1988, 102 Stat. 1433, directed the Office of Personnel 

Management and the National Institute of Standards 

and Technology to jointly design an alternative person-

nel management system demonstration project to be 

commenced not later than Jan. 1, 1988, and to be con-

ducted by the Director of the Institute in accordance 

with section 4703 of Title 5, Government Organization 

and Employees, with the Director of the Office of Per-

sonnel Management to provide that the project be eval-

uated annually by a contractor, and a report of the con-

tractor’s findings submitted to the Office, and, along 

with any comments of the Office and the Institute, sub-

mitted to the Congress, and a final report to be submit-

ted to the Congress by the Comptroller General not 

later than 4 years after the date on which the project 

commences, such report to include any recommenda-

tions for legislation or other action considered appro-

priate by the Comptroller General. 
[Pub. L. 104–113, § 10, Mar. 7, 1996, 110 Stat. 779, pro-

vided that: ‘‘The personnel management demonstration 

project established under section 10 of the National Bu-

reau of Standards Authorization Act for Fiscal Year 

1987 [Pub. L. 99–574] (15 U.S.C. 275 note) is extended in-

definitely.’’] 

§ 275a. Service charges 

The Secretary shall charge for services per-
formed under the authority of section 273 of this 
title, except in cases where he determines that 
the interest of the Government would be best 
served by waiving the charge. Such charges may 
be based upon fixed prices or costs. The appro-
priation or fund bearing the cost of the services 
may be reimbursed, or the Secretary may re-
quire advance payment subject to such adjust-
ment on completion of the work as may be 
agreed upon. 

(Mar. 3, 1901, ch. 872, § 7, as added Aug. 3, 1956, ch. 
906, § 1, 70 Stat. 959.) 

CODIFICATION 

Provisions relating to fees were formerly contained 

in section 276 of this title. 

§ 275b. Charges for activities performed for other 
agencies 

The Secretary of Commerce shall charge for 
any service performed by the Institute, at the 
request of another Government agency, in com-
pliance with any statute, enacted before, on, or 
after October 6, 1982, which names the Secretary 
or the Institute as a consultant to another Gov-
ernment agency, or calls upon the Secretary or 
the Institute to support or perform any activity 
for or on behalf of another Government agency, 
or to cooperate with any Government agency in 
the performance by that agency of any activity, 
regardless of whether the statute specifically re-
quires reimbursement to the Secretary or the 
Institute by such other Government agency for 
such service, unless funds are specifically appro-
priated to the Secretary or the Institute to per-
form such service. The Secretary may, however, 
waive any charge where the service rendered by 
the Institute is such that the Institute will 
incur only nominal costs in performing it. Costs 
shall be determined in accordance with section 
278b(e) of this title. 

(Pub. L. 97–286, § 8, Oct. 6, 1982, 96 Stat. 1223; Pub. 
L. 100–418, title V, § 5115(c), Aug. 23, 1988, 102 
Stat. 1433.) 

CODIFICATION 

Section was not enacted as part of the National Insti-

tute of Standards and Technology Act which comprises 

this chapter. 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘Bu-

reau’’ wherever appearing. 

§ 275c. Cost recovery authority 

Fees for calibration services, standard ref-
erence materials, and other comparable services 
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1 See References in Text note below. 

provided by the National Institute of Standards 
and Technology shall be at least sufficient to 
meet the requirements set forth in the amend-
ments made by subsection (a),1 and any funds re-
covered in excess of such requirements shall be 
returned to the Treasury of the United States. 

(Pub. L. 99–73, § 5(b), July 29, 1985, 99 Stat. 172; 
Pub. L. 100–418, title V, § 5115(c), Aug. 23, 1988, 102 
Stat. 1433.) 

REFERENCES IN TEXT 

The amendments made by subsection (a), referred to 
in text, mean the amendments made by subsec. (a) of 
section 5 of Pub. L. 99–73, which amended section 278b(f) 
of this title. 

CODIFICATION 

Section was not enacted as part of the National Insti-
tute and Technology Act which comprises this chapter. 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘National Institute 
of Standards and Technology’’ for ‘‘National Bureau of 
Standards’’. 

EFFECTIVE DATE 

Section 5(c) of Pub. L. 99–73 provided that: ‘‘The 
amendments made by subsection (a) [amending section 
278b of this title] (and the provisions of subsection (b) 
[enacting this section]) shall be effective October 1, 
1984.’’ 

§ 276. Ownership of facilities 

In the absence of specific agreement to the 
contrary, additional facilities, including equip-
ment, purchased pursuant to the performance of 
services authorized by section 273 of this title 
shall become the property of the Department of 
Commerce. 

(Mar. 3, 1901, ch. 872, § 8, 31 Stat. 1450; June 30, 
1932, ch. 314, title III, § 312, 47 Stat. 410; Aug. 3, 
1956, ch. 906, § 1, 70 Stat. 959.) 

AMENDMENTS 

1956—Act Aug. 3, 1956, substituted provisions relating 
to ownership of additional facilities by the Department 
of Commerce (formerly contained in section 278b of this 
title) for those relating to fees, see section 275a of this 
title. 

1932—Act June 30, 1932, inserted provision for pay-
ment of moneys into the Treasury, among other 
changes. 

EFFECTIVE DATE OF 1932 AMENDMENT 

Amendment by act June 30, 1932, effective July 1, 
1932, see section 314 of that act. 

§ 277. Regulations 

The Secretary of Commerce shall, from time 
to time, make regulations regarding the pay-
ment of fees, the limits of tolerance to be at-
tained in standards submitted for verification, 
the sealing of standards, the disbursement and 
receipt of moneys, and such other matters as he 
may deem necessary for carrying this chapter 
into effect. 

(Mar. 3, 1901, ch. 872, § 9, 31 Stat. 1450; Feb. 14, 
1903, ch. 552, § 10, 32 Stat. 829; Mar. 4, 1913, ch. 141, 
§ 1, 37 Stat. 736.) 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted ‘‘Secretary of Com-
merce’’ for ‘‘Secretary of Commerce and Labor’’. 

TRANSFER OF FUNCTIONS 

Act Feb. 14, 1903, transferred power and authority of 

Secretary of the Treasury over Bureau of Standards to 

Secretary of Commerce and Labor. 

§ 278. Visiting Committee on Advanced Tech-
nology 

(a) Establishment; appointment; membership and 
composition; review and recommendations 

There is established within the Institute a Vis-
iting Committee on Advanced Technology (here-
after in this chapter referred to as the ‘‘Commit-
tee’’). The Committee shall consist of 15 mem-
bers appointed by the Director, at least 10 of 
whom shall be from United States industry. The 
Director shall appoint as original members of 
the Committee any final members of the Na-
tional Bureau of Standards Visiting Committee 
who wish to serve in such capacity. In addition 
to any powers and functions otherwise granted 
to it by this chapter, the Committee shall re-
view and make recommendations regarding gen-
eral policy for the Institute, its organization, its 
budget, and its programs within the framework 
of applicable national policies as set forth by 
the President and the Congress. 

(b) Qualifications; recommendations for appoint-
ment 

The persons appointed as members of the Com-
mittee— 

(1) shall be eminent in fields such as busi-
ness, research, new product development, engi-
neering, labor, education, management con-
sulting, environment, and international rela-
tions; 

(2) shall be selected solely on the basis of es-
tablished records of distinguished service; 

(3) shall not be employees of the Federal 
Government; and 

(4) shall be so selected as to provide rep-
resentation of a cross-section of the tradi-
tional and emerging United States industries. 

The Director is requested, in making appoint-
ments of persons as members of the Committee, 
to give due consideration to any recommenda-
tions which may be submitted to the Director by 
the National Academies, professional societies, 
business associations, labor associations, and 
other appropriate organizations. 

(c) Terms of office; eligibility 

(1) The term of office of each member of the 
Committee, other than the original members, 
shall be 3 years; except that any member ap-
pointed to fill a vacancy occurring prior to the 
expiration of the term for which his predecessor 
was appointed shall be appointed for the remain-
der of such term. Any person who has completed 
two consecutive full terms of service on the 
Committee shall thereafter be ineligible for ap-
pointment during the one-year period following 
the expiration of the second such term. 

(2) The original members of the Committee 
shall be elected to three classes of three mem-
bers each; one class shall have a term of one 
year, one a term of two years, and the other a 
term of three years. 

(d) Meetings; quorum; notice 

The Committee shall meet at least quarterly 
at the call of the Chairman or whenever one- 
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third of the members so request in writing. A 
majority of the members of the Committee not 
having a conflict of interest in the matter being 
considered by the Committee shall constitute a 
quorum. Each member shall be given appro-
priate notice, whenever possible, not less than 15 
days prior to any meeting, of the call of such 
meeting. 

(e) Appointment by Committee of executive and 
other committees 

The Committee shall have an executive com-
mittee, and may delegate to it or to the Sec-
retary such of the powers and functions granted 
to the Committee by this chapter as it deems 
appropriate. The Committee is authorized to ap-
point from among its members such other com-
mittees as it deems necessary, and to assign to 
committees so appointed such survey and advi-
sory functions as the Committee deems appro-
priate to assist it in exercising its powers and 
functions under this chapter. 

(f) Chairman; Vice Chairman 

The election of the Chairman and Vice Chair-
man of the Committee shall take place at each 
annual meeting occurring in an even-numbered 
year. The Vice Chairman shall perform the du-
ties of the Chairman in his absence. In case a va-
cancy occurs in the chairmanship or vice chair-
manship, the Committee shall elect a member to 
fill such vacancy. 

(g) Professional and clerical staff 

The Committee may, with the concurrence of 
a majority of its members, permit the appoint-
ment of a staff consisting of not more than four 
professional staff members and such clerical 
staff members as may be necessary. Such staff 
shall be appointed by the Director, after con-
sultation with the Chairman of the Committee, 
and assigned at the direction of the Committee. 
The professional members of such staff may be 
appointed without regard to the provisions of 
title 5 governing appointments in the competi-
tive service and the provisions of chapter 51 of 
title 5 relating to classification, and com-
pensated at a rate not exceeding the appropriate 
rate provided for individuals in grade GS–18 of 
the General Schedule under section 5332 of title 
5, as may be necessary to provide for the per-
formance of such duties as may be prescribed by 
the Committee in connection with the exercise 
of its powers and functions under this chapter. 

(h) Annual and other reports to Secretary and 
Congress 

(1) The Committee shall render an annual re-
port to the Secretary for submission to the Con-
gress on or before January 31 in each year. Such 
report shall deal essentially, though not nec-
essarily exclusively, with policy issues or mat-
ters which affect the Institute, including the 
Program established under section 278n of this 
title, or with which the Committee in its official 
role as the private sector policy advisor of the 
Institute is concerned. Each such report shall 
identify areas of research and research tech-
niques of the Institute of potential importance 
to the long-term competitiveness of United 
States industry, in which the Institute possesses 
special competence, which could be used to as-

sist United States enterprises and United States 
industrial joint research and development ven-
tures. 

(2) The Committee shall render to the Sec-
retary and the Congress such additional reports 
on specific policy matters as it deems appro-
priate. 

(Mar. 3, 1901, ch. 872, § 10, 31 Stat. 1450; Pub. L. 
100–418, title V, §§ 5115(a)(1), 5131(b), Aug. 23, 1988, 
102 Stat. 1433, 1441; Pub. L. 104–113, § 8(1), Mar. 7, 
1996, 110 Stat. 779.) 

REFERENCES IN TEXT 

The provisions of title 5 governing appointments in 

the competitive service, referred to in subsec. (g), are 

classified to section 3301 et seq. of Title 5, Government 

Organization and Employees. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–113 substituted ‘‘15 

members’’ for ‘‘nine members’’ and ‘‘at least 10’’ for ‘‘at 

least five’’. 

1988—Pub. L. 100–418, § 5131(b), amended section gener-

ally, substituting provisions of subsecs. (a) to (h) relat-

ing to Visiting Committee on Advanced Technology for 

provisions of former single undesignated paragraph 

which related to a visiting committee which was to 

visit bureau at least once a year and report to Sec-

retary of Commerce upon efficiency of its scientific 

work and condition of its equipment. 

Pub. L. 100–418, § 5115(a)(1), substituted ‘‘Institute’’ for 

‘‘bureau’’. 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 278n of this title. 

§ 278a. Repealed. Pub. L. 88–611, § 4(a)(1), Oct. 2, 
1964, 78 Stat. 991 

Section, act Mar. 3, 1901, ch. 872, § 11, as added July 22, 

1950, ch. 486, § 2, 64 Stat. 373; amended Aug. 3, 1956, ch. 

906, § 2, 70 Stat. 959; Sept. 2, 1958, Pub. L. 85–890, § 2, 72 

Stat. 1712, provided for acceptance of gifts and be-

quests. See sections 1522 and 1523 of this title. 

§ 278b. Working Capital Fund 

(a) Utilization 

The Institute is authorized to utilize in the 
performance of its functions the Working Cap-
ital Fund established by the Act of June 29, 1950 
(64 Stat. 275). 

(b) Availability of Fund 

The working capital of the fund shall be avail-
able for obligation and payment for any activi-
ties authorized by this chapter, and for any ac-
tivities for which provision is made in the ap-
propriations which reimburse the fund. 

(c) Reimbursements 

In the performance of authorized activities, 
the Working Capital Fund shall be available and 
may be reimbursed for expenses of hire of auto-
mobile, hire of consultants, and travel to meet-
ings, to the extent that such expenses are au-
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thorized for the appropriations of the Depart-
ment of Commerce. 

(d) Credits 

The fund may be credited with advances and 
reimbursements, including receipts from non- 
Federal sources, for services performed under 
the authority of section 273 of this title. 

(e) ‘‘Cost’’ defined 

As used in this chapter, the term ‘‘cost’’ shall 
be construed to include directly related expenses 
and appropriate charges for indirect and admin-
istrative expenses. 

(f) Distribution of earnings; restoration of prior 
impairment 

The amount of any earned net income result-
ing from the operation of the fund at the close 
of each fiscal year shall be paid into the general 
fund of the Treasury: Provided, That such earned 
net income may be applied to restore any prior 
impairment of the fund, and to ensure the avail-
ability of working capital necessary to replace 
equipment and inventories. 

(Mar. 3, 1901, ch. 872, § 12, as added Aug. 3, 1956, 
ch. 906, § 2, 70 Stat. 959; amended Pub. L. 95–322, 
§ 2(a), July 21, 1978, 92 Stat. 395; Pub. L. 99–73, 
§ 5(a), July 29, 1985, 99 Stat. 172; Pub. L. 100–418, 
title V, § 5115(a)(1), Aug. 23, 1988, 102 Stat. 1433.) 

REFERENCES IN TEXT 

Act of June 29, 1950 (64 Stat. 275), referred to in sub-
sec. (a), was the Deficiency Appropriation Act, 1950. 
Provisions thereof relating to Working Capital Fund 
are not classified to the Code. 

PRIOR PROVISIONS 

A prior section 12 of act Mar. 3, 1901, ch. 872, as added 
by act July 22, 1950, ch. 486, § 2, 64 Stat. 373, related to 
equipment purchased by Department of Commerce to 
carry out investigations, prior to repeal by act Aug. 3, 
1956. 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–418 substituted ‘‘Insti-

tute’’ for ‘‘National Bureau of Standards’’. 
1985—Subsec. (f). Pub. L. 99–73 struck out ‘‘first’’ after 

‘‘may be applied’’, and inserted provisions relating to 

working capital for replacement of equipment and in-

ventories. 
1978—Subsec. (a). Pub. L. 95–322 struck out ‘‘, and ad-

ditional amounts as from time to time may be required 

for the purposes of said fund are authorized to be appro-

priated’’ after ‘‘(64 Stat. 275)’’. 

EFFECTIVE DATE OF 1985 AMENDMENT 

Amendment by Pub. L. 99–73 effective Oct. 1, 1984, see 

section 5(c) of Pub. L. 99–73, set out as an Effective 

Date note under section 275c of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 275b of this title. 

§ 278c. Acquisition of land for field sites 

To the extent that funds are specifically ap-
propriated therefor, the Secretary of Commerce 
is authorized to acquire land for such field sites 
as are necessary for the proper and efficient con-
duct of the activities authorized herein. 

(Mar. 3, 1901, ch. 872, § 13, as added Pub. L. 85–890, 
§ 1, Sept. 2, 1958, 72 Stat. 1711.) 

REFERENCES IN TEXT 

‘‘Herein’’, referred to in text, refers to act Mar. 3, 

1901, ch. 872, which is classified generally to this chap-

ter. 

PRIOR PROVISIONS 

A prior section 13 of act Mar. 3, 1901, ch. 872, as added 

July 22, 1950, ch. 486, § 2, 64 Stat. 373, related to accept-

ance of gifts and bequests, prior to repeal by act Aug. 

3, 1956. See sections 1522 and 1523 of this title. 

§ 278d. Construction and improvement of build-
ings and facilities 

Within the limits of funds which are appro-
priated for the Institute, the Secretary of Com-
merce is authorized to undertake such construc-
tion of buildings and other facilities and to 
make such improvements to existing buildings, 
grounds, and other facilities occupied or used by 
the Institute as are necessary for the proper and 
efficient conduct of the activities authorized 
herein. 

(Mar. 3, 1901, ch. 872, § 14, as added Pub. L. 85–890, 
§ 1, Sept. 2, 1958, 72 Stat. 1711; amended Pub. L. 
92–317, § 3(d), June 22, 1972, 86 Stat. 235; Pub. L. 
96–461, § 8, Oct. 15, 1980, 94 Stat. 2051; Pub. L. 
100–418, title V, § 5115(a)(1), Aug. 23, 1988, 102 
Stat. 1433; Pub. L. 102–245, title I, § 104(f), Feb. 14, 
1992, 106 Stat. 11.) 

REFERENCES IN TEXT 

‘‘Herein’’, referred to in text, refers to act Mar. 3, 

1901, ch. 872, which is classified generally to this chap-

ter. 

AMENDMENTS 

1992—Pub. L. 102–245 substituted ‘‘herein.’’ for ‘‘here-

in: Provided, That no improvement shall be made nor 

shall any building be constructed under this authority 

at a cost in excess of $250,000 unless specific provision 

is made therefor in the appropriation concerned.’’ 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘Na-

tional Bureau of Standards’’ wherever appearing. 

1980—Pub. L. 96–461 substituted ‘‘$250,000’’ for $75,000’’. 

1972—Pub. L. 92–317 substituted ‘‘$75,000’’ for 

‘‘$40,000’’. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–461 effective Oct. 1, 1980, 

see section 11 of Pub. L. 96–461, set out as an Effective 

Date note under section 278g of this title. 

FACILITIES FOR COLD NEUTRON RESEARCH 

Pub. L. 101–162, title I, § 104, Nov. 21, 1989, 103 Stat. 

994, provided that: ‘‘Hereafter, the National Institute of 

Standards and Technology is authorized to accept con-

tributions of funds, to remain available until expended, 

from any public or private source to construct a facil-

ity for cold neutron research on materials, notwith-

standing the limitations contained in 15 U.S.C. 278d.’’ 

§ 278e. Functions and activities 

In the performance of the functions of the In-
stitute the Secretary of Commerce is authorized 
to undertake the following activities: (a) The 
purchase, repair, and cleaning of uniforms for 
guards; (b) the care, maintenance, protection, 
repair, and alteration of Institute buildings and 
other plant facilities, equipment, and property; 
(c) the rental of field sites and laboratory, of-
fice, and warehouse space; (d) the purchase of re-
prints from technical journals or other periodi-
cals and the payment of page charges for the 
publication of research papers and reports in 
such journals; (e) the furnishing of food and 
shelter without repayment therefor to employ-
ees of the Government at Arctic and Antarctic 
stations; (f) for the conduct of observations on 
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radio propagation phenomena in the Arctic or 
Antarctic regions, the appointment of employ-
ees at base rates established by the Secretary of 
Commerce which shall not exceed such maxi-
mum rates as may be specified from time to 
time in the appropriation concerned, and with-
out regard to the civil service and classification 
laws and sections 5542 to 5546 of title 5; (g) the 
erection on leased property of specialized facili-
ties and working and living quarters when the 
Secretary of Commerce determines that this 
will best serve the interests of the Government; 
and (h) the provision of transportation services 
for employees of the Institute between the fa-
cilities of the Institute and nearby public trans-
portation, notwithstanding section 1344 of title 
31. 

(Mar. 3, 1901, ch. 872, § 15, as added Pub. L. 85–890, 
§ 1, Sept. 2, 1958, 72 Stat. 1711; amended Pub. L. 
92–317, § 3(e), June 22, 1972, 86 Stat. 235; Pub. L. 
100–418, title V, § 5115(a)(1), Aug. 23, 1988, 102 
Stat. 1433; Pub. L. 104–113, § 8(2), Mar. 7, 1996, 110 
Stat. 779.) 

REFERENCES IN TEXT 

The civil service laws, referred to in cl. (f), are set 

forth in Title 5, Government Organization and Employ-

ees. See, particularly, section 3301 et seq. of Title 5. 

The classification laws, referred to in cl. (f), are set 

forth in chapter 51 (§ 5101 et seq.) and subchapter III 

(§ 5331 et seq.) of chapter 53 of Title 5. 

CODIFICATION 

‘‘Sections 5542 to 5546 of title 5’’ substituted in text 

for ‘‘titles II and III of the Federal Employees Pay Act 

of 1945’’ on authority of Pub. L. 89–554, § 7(b), Sept. 6, 

1966, 80 Stat. 631, the first section of which enacted 

Title 5, Government Organization and Employees. 

AMENDMENTS 

1996—Pub. L. 104–113 struck out ‘‘and’’ before ‘‘(g)’’ 

and inserted before period at end ‘‘; and (h) the provi-

sion of transportation services for employees of the In-

stitute between the facilities of the Institute and near-

by public transportation, notwithstanding section 1344 

of title 31’’. 

1988—Pub. L. 100–418 substituted ‘‘functions of the In-

stitute’’ for ‘‘functions of the National Bureau of 

Standards’’ and ‘‘Institute buildings’’ for ‘‘Bureau 

buildings’’. 

1972—Pub. L. 92–317 substituted, in cl. (b), ‘‘the care, 

maintenance, protection, repair, and alteration of Bu-

reau buildings and other plant facilities, equipment, 

and property’’ for ‘‘the repair and alteration of build-

ings and other plant facilities’’. 

§ 278f. Fire Research Center 

(a) Establishment; programs of research; func-
tions of Secretary; dissemination of informa-
tion 

There is hereby established within the Depart-
ment of Commerce a Fire Research Center 
which shall have the mission of performing and 
supporting research on all aspects of fire with 
the aim of providing scientific and technical 
knowledge applicable to the prevention and con-
trol of fires. The content and priorities of the re-
search program shall be determined in consulta-
tion with the Administrator of the United 
States Fire Administration. In implementing 
this section, the Secretary is authorized to con-
duct, directly or through contracts or grants, a 
fire research program, including— 

(1) basic and applied fire research for the 
purpose of arriving at an understanding of the 
fundamental processes underlying all aspects 
of fire. Such research shall include scientific 
investigations of— 

(A) the physics and chemistry of combus-
tion processes; 

(B) the dynamics of flame ignition, flame 
spread, and flame extinguishment; 

(C) the composition of combustion prod-
ucts developed by various sources and under 
various environmental conditions; 

(D) the early stages of fires in buildings 
and other structures, structural subsystems 
and structural components in all other types 
of fires, including, but not limited to, forest 
fires, brush fires, fires underground, oil 
blowout fires, and waterborne fires, with the 
aim of improving early detection capability; 

(E) the behavior of fires involving all types 
of buildings and other structures and their 
contents (including mobile homes and high-
rise buildings, construction materials, floor 
and wall coverings, coatings, furnishings, 
and other combustible materials), and all 
other types of fires, including forest fires, 
brush fires, fires underground, oil blowout 
fires, and waterborne fires; 

(F) the unique fire hazards arising from 
the transportation and use, in industrial and 
professional practices, of combustible gases, 
fluids, and materials; 

(G) design concepts for providing increased 
fire safety consistent with habitability, 
comfort, and human impact in buildings and 
other structures; 

(H) such other aspects of the fire process 
as may be deemed useful in pursuing the ob-
jectives of the fire research program; and 

(I) methods, procedures, and equipment for 
arson prevention, detection, and investiga-
tion; 

(2) research into the biological, physio-
logical, and psychological factors affecting 
human victims of fire, and the performance of 
individual members of fire services, includ-
ing— 

(A) the biological and physiological effects 
of toxic substances encountered in fires; 

(B) the trauma, cardiac conditions, and 
other hazards resulting from exposure to 
fire; 

(C) the development of simple and reliable 
tests for determining the cause of death 
from fires; 

(D) improved methods of providing first 
aid to victims of fires; 

(E) psychological and motivational charac-
teristics of persons who engage in arson, and 
the prediction and cure of such behavior; 

(F) the conditions of stress encountered by 
firefighters, the effects of such stress, and 
the alleviation and reduction of such condi-
tions; and 

(G) such other biological, psychological, 
and physiological effects of fire as have sig-
nificance for purposes of control or preven-
tion of fires; and 

(3) operation tests, demonstration projects, 
and fire investigations in support of the ac-
tivities set forth in this section. 
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1 See References in Text note below. 

The Secretary shall insure that the results 
and advances arising from the work of the re-
search program are disseminated broadly. He 
shall encourage the incorporation, to the extent 
applicable and practicable, of such results and 
advances in building codes, fire codes, and other 
relevant codes, test methods, fire service oper-
ations and training, and standards. The Sec-
retary is authorized to encourage and assist in 
the development and adoption of uniform codes, 
test methods, and standards aimed at reducing 
fire losses and costs of fire protection. 

(b) Authorization of appropriations 

For purposes of this section, there are author-
ized to be appropriated an amount not to exceed 
$5,650,000 for the fiscal year ending September 
30, 1980, which amount includes— 

(1) $525,000 for programs which are rec-
ommended in the report submitted to the Con-
gress by the Administrator of the United 
States Fire Administration pursuant to sec-
tion 2220(b)(1) 1 of this title; and 

(2) $119,000 for adjustments required by law 
in salaries, pay, retirement, and employee 
benefits. 

(Mar. 3, 1901, ch. 872, § 16, as added Pub. L. 93–498, 
§ 18, Oct. 29, 1974, 88 Stat. 1545; amended Pub. L. 
94–411, § 1(b), Sept. 13, 1976, 90 Stat. 1254; Pub. L. 
95–422, §§ 1(b), 2(b), 3(b), Oct. 5, 1978, 92 Stat. 932, 
933; Pub. L. 96–121, § 3, Nov. 16, 1979, 93 Stat. 863.) 

REFERENCES IN TEXT 

Section 2220(b)(1) of this title, referred to in subsec. 

(b)(1), was repealed by Pub. L. 106–503, title I, 

§ 110(a)(1)(D), Nov. 13, 2000, 114 Stat. 2302. 

PRIOR PROVISIONS 

A prior section 16 of act Mar. 3, 1901, as added by act 

Mar. 1, 1968, Pub. L. 90–259, title I, § 102, 82 Stat. 35, re-

lated to fire research and safety programs, prior to re-

peal by act Oct. 29, 1974. 

AMENDMENTS 

1979—Subsec. (b). Pub. L. 96–121 substituted provi-

sions authorizing to be appropriated an amount not to 

exceed $5,650,000 for the fiscal year ending Sept. 30, 1980, 

for provisions authorizing appropriations not to exceed 

$1,275,000 for the transitional fiscal quarter of July 1, 

1976, through Sept. 30, 1976, not to exceed $5,500,000 for 

the fiscal year ending Sept. 30, 1977, not to exceed 

$6,000,000 for the fiscal year ending Sept. 30, 1978, and 

not to exceed $5,600,000 for the fiscal year ending Sept. 

30, 1979, and added pars. (1) and (2). 
1978—Subsec. (a). Pub. L. 95–422, §§ 2(b), 3(b), in provi-

sions preceding par. (1) substituted ‘‘United States Fire 

Administration’’ for ‘‘National Fire Prevention and 

Control Administration’’ and added par. (1)(I). 
Subsec. (b). Pub. L. 95–422, § 1(b), inserted provision 

authorizing appropriation of not to exceed $5,600,000 for 

the fiscal year ending Sept. 30, 1979. 
1976—Subsec. (b). Pub. L. 94–411 substituted provi-

sions authorizing to be appropriated not to exceed 

$1,275,000 for the transitional fiscal quarter of July 1, 

1976, through Sept. 30, 1976, not to exceed $5,500,000 for 

the fiscal year ending Sept. 30, 1977, and not to exceed 

$6,000,000 for the fiscal year ending Sept. 30, 1978, for 

provisions authorizing to be appropriated not to exceed 

$3,500,000 for the fiscal year ending June 30, 1975, and 

not to exceed $4,000,000 for the fiscal year ending June 

30, 1976. 

TERMINATION OF ADVISORY COUNCILS 

Advisory councils in existence on Jan. 5, 1973, to ter-

minate not later than the expiration of the 2-year pe-

riod following Jan. 5, 1973, unless, in the case of a coun-

cil established by the President or an officer of the 

Federal Government, such council is renewed by appro-

priate action prior to the expiration of such 2-year pe-

riod, or in the case of a council established by the Con-

gress, its duration is otherwise provided by law. See 

sections 3(2) and 14 of Pub. L. 92–463, Oct. 6, 1972, 86 

Stat. 770, 776, set out in the Appendix to Title 5, Gov-

ernment Organization and Employees. 

COMBINATION OF FIRE RESEARCH AND BUILDING 

TECHNOLOGY PROGRAMS 

Pub. L. 102–245, title I, § 104(g), Feb. 14, 1992, 106 Stat. 

11, provided that: ‘‘The fire research and building tech-

nology programs of the Institute may be combined for 

administrative purposes only, and separate budget ac-

counts for fire research and building technology shall 

be maintained. No later than December 31, 1992, the 

Secretary, acting through the Director of the Institute, 

shall report to Congress on the results of the combina-

tion, on efforts to preserve the integrity of the fire re-

search and building technology programs, on the long- 

range basic and applied research plans of the two pro-

grams, on procedures for receiving advice on fire and 

earthquake research priorities from constituencies con-

cerned with public safety, and on the relation between 

the combined program at the Institute and the United 

States Fire Administration.’’ 

NATIONAL COMMISSION ON FIRE PREVENTION AND 

CONTROL 

Pub. L. 90–259, §§ 101, 103, 104, and 201–207, established 

the National Commission on Fire Prevention and Con-

trol, directed the commission to study and investigate 

measures to reduce the destructive effects of fire 

throughout the country, and provided that the commis-

sion cease to exist thirty days after the submission of 

its report which was to be made no later than two years 

after the commission had been organized. 

EXECUTIVE ORDER NO. 11654 

Ex. Ord. No. 11654, Mar. 13, 1972, 37 F.R. 5361, which es-

tablished in the Department of Commerce the Federal 

Fire Council and provided for its membership, func-

tions, etc., was revoked by Ex. Ord. No. 12379, § 19, Aug. 

17, 1982, 47 F.R. 36100, set out as a note under section 14 

of the Federal Advisory Committee Act in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2216 of this title. 

§ 278g. International activities 

(a) Financial assistance to foreign nationals 

The Secretary is authorized, notwithstanding 
any other provision of law, to expend such sums, 
within the limit of appropriated funds, as the 
Secretary may deem desirable, through the 
grant of fellowships or any other form of finan-
cial assistance, to defray the expenses of foreign 
nationals not in service to the Government of 
the United States while they are performing sci-
entific or engineering work at the Institute or 
participating in the exchange of scientific or 
technical information at the Institute. 

(b) Foreign assistance and compensation to Insti-
tute employees 

The Congress consents to the acceptance by 
employees of the Institute of fellowships, 
lectureships, or other positions for the perform-
ance of scientific or engineering activities or for 
the exchange of scientific or technical informa-
tion, offered by a foreign government, and to the 
acceptance and retention by an employee of the 
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Institute of any form of financial or other as-
sistance provided by a foreign government as 
compensation for or as a means of defraying ex-
penses associated with the performance of sci-
entific or engineering activities or the exchange 
of scientific or technical information, in any 
case where the acceptance of such fellowship, 
lectureship, or position or the acceptance and 
retention of such assistance is determined by 
the Secretary to be appropriate and consistent 
with the interests of the United States. For the 
purposes of this subsection, the definitions ap-
pearing in section 7342(a) of title 5 apply. Civil 
actions may be brought and penalties assessed 
against any employee who knowingly accepts 
and retains assistance from a foreign govern-
ment not consented to by this subsection in the 
same manner as is prescribed by section 7342(h) 
of title 5. 

(c) Prohibition on use of appropriations inap-
plicable 

Provisions of law prohibiting the use of any 
part of any appropriation for the payment of 
compensation to any employee or officer of the 
Government of the United States who is not a 
citizen of the United States shall not apply to 
the payment of compensation to scientific or en-
gineering personnel of the Institute. 

(d) Recruitment and employment of resident 
aliens 

For any scientific and engineering disciplines 
for which there is a shortage of suitably quali-
fied and available United States citizens and na-
tionals, the Secretary is authorized to recruit 
and employ in scientific and engineering fields 
at the Institute foreign nationals who have been 
lawfully admitted to the United States for per-
manent residence under the Immigration and 
Nationality Act [8 U.S.C. 1101 et seq.] and who 
intend to become United States citizens. Em-
ployment of a person under this paragraph shall 
not be subject to the provisions of title 5 govern-
ing employment in the competitive service, or 
to any prohibition in any other Act against the 
employment of aliens, or against the payment of 
compensation to them. 

(Mar. 3, 1901, ch. 872, § 17, as added Pub. L. 96–461, 
§ 9, Oct. 15, 1980, 94 Stat. 2051; amended Pub. L. 
100–418, title V, § 5115(a)(1), Aug. 23, 1988, 102 
Stat. 1433; Pub. L. 102–245, title I, § 104(h)(2), Feb. 
14, 1992, 106 Stat. 11.) 

REFERENCES IN TEXT 

The Immigration and Nationality Act, referred to in 

subsec. (d), is act June 27, 1952, ch. 477, 66 Stat. 163, as 

amended, which is classified principally to chapter 12 

(§ 1101 et seq.) of Title 8, Aliens and Nationality. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 1101 of Title 8 

and Tables. 

The provisions of title 5 governing employment in the 

competitive service, referred to in subsec. (d), are clas-

sified generally to section 3301 et seq. of Title 5, Gov-

ernment Organization and Employees. 

PRIOR PROVISIONS 

A prior section 278g, act Mar. 3, 1901, ch. 872, § 17, as 

added Mar. 1, 1968, Pub. L. 90–259, title I, § 102, 82 Stat. 

35, related to grants to States, local governments, 

other non-Federal public agencies, and non-profit insti-

tutions, reimbursement of Federal agencies, delegation 

of powers, advance of public moneys, cooperation of 

Federal agencies, and issuance of rules and regulations, 

prior to repeal by Pub. L. 93–498, § 18, Oct. 29, 1974, 88 

Stat. 1545. 

AMENDMENTS 

1992—Subsec. (d). Pub. L. 102–245 added subsec. (d). 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘Na-

tional Bureau of Standards’’ wherever appearing. 

EFFECTIVE DATE 

Section 11 of Pub. L. 96–461 provided that: ‘‘The effec-

tive date of sections 8 and 9 of this Act [enacting this 

section, amending section 278d of this title, and enact-

ing provisions set out below] shall be October 1, 1980.’’ 

CONGRESSIONAL DECLARATION OF PURPOSE 

Section 9 of Pub. L. 96–461, as amended by Pub. L. 

100–418, title V, § 5115(c), Aug. 23, 1988, 102 Stat. 1433, 

provided in part that this section was enacted ‘‘[i]n 

order to develop and strengthen the expertise of the 

National Institute of Standards and Technology in 

science and engineering, to enhance the Secretary’s 

ability to maintain the Institute’s programs at the 

forefront of worldwide developments in science and en-

gineering, and to cooperate in international scientific 

activities’’. 

§ 278g–1. Research fellowships and other finan-
cial assistance to students at institutes of 
higher education 

The Director is authorized to expend up to 1 
per centum of the funds appropriated for activi-
ties of the Institute in any fiscal year, as the Di-
rector may deem desirable, for awards of re-
search fellowships and other forms of financial 
assistance to students at institutions of higher 
learning within the United States who show 
promise as present or future contributors to the 
mission of the Institute, and to United States 
citizens for research and technical activities on 
Institute programs. The selection of persons to 
receive such fellowships and assistance shall be 
made on the basis of ability and of the relevance 
of the proposed work to the mission and pro-
grams of the Institute. 

(Mar. 3, 1901, ch. 872, § 18, as added Pub. L. 99–574, 
§ 6(a), Oct. 28, 1986, 100 Stat. 3237; amended Pub. 
L. 100–418, title V, § 5115(a)(1), Aug. 23, 1988, 102 
Stat. 1433; Pub. L. 102–245, title I, § 104(h)(1), Feb. 
14, 1992, 106 Stat. 11.) 

PRIOR PROVISIONS 

A prior section 18 of act Mar. 3, 1901, ch. 872, was re-

numbered section 22 and is classified to section 278h of 

this title. 

AMENDMENTS 

1992—Pub. L. 102–245 inserted before period at end of 

first sentence ‘‘, and to United States citizens for re-

search and technical activities on Institute programs’’. 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘Na-

tional Bureau of Standards’’ the first place appearing, 

and for ‘‘Bureau’’ wherever subsequently appearing. 

EFFECTIVE DATE 

Section 6(b) of Pub. L. 99–574 provided that: ‘‘The 

amendments made by subsection (a) [enacting this sec-

tion] shall be effective October 1, 1986.’’ 

§ 278g–2. Post-doctoral fellowship program 

The Institute, in conjunction with the Na-
tional Academy of Sciences, shall establish and 
conduct a post-doctoral fellowship program, sub-
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ject to the availability of appropriations, which 
shall be organized and carried out in substan-
tially the same manner as the National Acad-
emy of Sciences/National Research Council 
Post-Doctoral Research Associate Program that 
was in effect prior to 1986, and which shall in-
clude not less than twenty nor more than 60 new 
fellows per fiscal year. 

(Mar. 3, 1901, ch. 872, § 19, as added Pub. L. 99–574, 
§ 8(a), Oct. 28, 1986, 100 Stat. 3238; amended Pub. 
L. 100–418, title V, § 5115(a)(1), Aug. 23, 1988, 102 
Stat. 1433; Pub. L. 104–113, § 8(3), Mar. 7, 1996, 110 
Stat. 779.) 

PRIOR PROVISIONS 

A prior section 19 of act Mar. 3, 1901, ch. 872, was re-

numbered section 22 and is classified to section 278h of 

this title. 

AMENDMENTS 

1996—Pub. L. 104–113 inserted ‘‘, subject to the avail-

ability of appropriations,’’ after ‘‘post-doctoral fellow-

ship program’’ and substituted ‘‘nor more than 60’’ for 

‘‘nor more than forty’’. 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘Na-

tional Bureau of Standards’’. 

EFFECTIVE DATE 

Section 8(b) of Pub. L. 99–574 provided that: ‘‘The 

amendments made by subsection (a) [enacting this sec-

tion] shall be effective October 1, 1987. 

§ 278g–2a. Teacher science and technology en-
hancement Institute program 

(a) Establishment 

The Director shall establish within the Insti-
tute a teacher science and technology enhance-
ment program to provide for professional devel-
opment of mathematics and science teachers of 
elementary, middle, and secondary schools (as 
those terms are defined by the Director), includ-
ing providing for the improvement of those 
teachers with respect to the understanding of 
science and the impacts of science on commerce. 

(b) Areas of focus 

In carrying out the program under this sec-
tion, the Director shall focus on the areas of— 

(1) scientific measurements; 
(2) tests and standards development; 
(3) industrial competitiveness and quality; 
(4) manufacturing; 
(5) technology transfer; and 
(6) any other area of expertise of the Insti-

tute that the Director determines to be appro-
priate. 

(c) Procedures and selection criteria 

The Director shall develop and issue proce-
dures and selection criteria for participants in 
the program. 

(d) Scheduling 

The program under this section shall be con-
ducted on an annual basis during the summer 
months, during the period of time when a major-
ity of elementary, middle, and secondary 
schools have not commenced a school year. 

(e) Means of accomplishing goals 

The program shall provide for teachers’ par-
ticipation in activities at the laboratory facili-
ties of the Institute, or shall utilize other means 

of accomplishing the goals of the program as de-
termined by the Director, which may include 
the Internet, video conferencing and recording, 
and workshops and conferences. 

(Mar. 3, 1901, ch. 872, § 19A, as added Pub. L. 
105–309, § 7, Oct. 30, 1998, 112 Stat. 2937.) 

§ 278g–3. Computer standards program 

(a) Development of standards, guidelines, meth-
ods, and techniques for computer systems 

The Institute shall— 
(1) have the mission of developing standards, 

guidelines, and associated methods and tech-
niques for computer systems; 

(2) except as described in paragraph (3) of 
this subsection (relating to security stand-
ards), develop uniform standards and guide-
lines for Federal computer systems, except 
those systems excluded by section 2315 of title 
10 or section 3502(9) of title 44; 

(3) have responsibility within the Federal 
Government for developing technical, manage-
ment, physical, and administrative standards 
and guidelines for the cost-effective security 
and privacy of sensitive information in Fed-
eral computer systems except— 

(A) those systems excluded by section 2315 
of title 10 or section 3502(9) of title 44; and 

(B) those systems which are protected at 
all times by procedures established for infor-
mation which has been specifically author-
ized under criteria established by an Execu-
tive order or an Act of Congress to be kept 
secret in the interest of national defense or 
foreign policy, 

the primary purpose of which standards and 
guidelines shall be to control loss and unau-
thorized modification or disclosure of sen-
sitive information in such systems and to pre-
vent computer-related fraud and misuse; 

(4) submit standards and guidelines devel-
oped pursuant to paragraphs (2) and (3) of this 
subsection, along with recommendations as to 
the extent to which these should be made com-
pulsory and binding, to the Secretary of Com-
merce for promulgation under section 1441 of 
title 40; 

(5) develop guidelines for use by operators of 
Federal computer systems that contain sen-
sitive information in training their employees 
in security awareness and accepted security 
practice, as required by section 5 of the Com-
puter Security Act of 1987; and 

(6) develop validation procedures for, and 
evaluate the effectiveness of, standards and 
guidelines developed pursuant to paragraphs 
(1), (2), and (3) of this subsection through re-
search and liaison with other government and 
private agencies. 

(b) Technical assistance and implementation of 
standards developed 

In fulfilling subsection (a) of this section, the 
Institute is authorized— 

(1) to assist the private sector, upon request, 
in using and applying the results of the pro-
grams and activities under this section; 

(2) as requested, to provide to operators of 
Federal computer systems technical assist-
ance in implementing the standards and guide-
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lines promulgated pursuant to section 1441 of 
title 40; 

(3) to assist, as appropriate, the Office of 
Personnel Management in developing regula-
tions pertaining to training, as required by 
section 5 of the Computer Security Act of 1987; 

(4) to perform research and to conduct stud-
ies, as needed, to determine the nature and ex-
tent of the vulnerabilities of, and to devise 
techniques for the cost-effective security and 
privacy of sensitive information in Federal 
computer systems; and 

(5) to coordinate closely with other agencies 
and offices (including, but not limited to, the 
Departments of Defense and Energy, the Na-
tional Security Agency, the General Account-
ing Office, the Office of Technology Assess-
ment, and the Office of Management and 
Budget)— 

(A) to assure maximum use of all existing 
and planned programs, materials, studies, 
and reports relating to computer systems se-
curity and privacy, in order to avoid unnec-
essary and costly duplication of effort; and 

(B) to assure, to the maximum extent fea-
sible, that standards developed pursuant to 
subsection (a)(3) and (5) of this section are 
consistent and compatible with standards 
and procedures developed for the protection 
of information in Federal computer systems 
which is authorized under criteria estab-
lished by Executive order or an Act of Con-
gress to be kept secret in the interest of na-
tional defense or foreign policy. 

(c) Protection of sensitive information 

For the purposes of— 
(1) developing standards and guidelines for 

the protection of sensitive information in Fed-
eral computer systems under subsections (a)(1) 
and (a)(3) of this section, and 

(2) performing research and conducting stud-
ies under subsection (b)(5) 1 of this section, 

the Institute shall draw upon computer system 
technical security guidelines developed by the 
National Security Agency to the extent that the 
Institute determines that such guidelines are 
consistent with the requirements for protecting 
sensitive information in Federal computer sys-
tems. 

(d) Definitions 

As used in this section— 
(1) the term ‘‘computer system’’— 

(A) means any equipment or inter-
connected system or subsystems of equip-
ment that is used in the automatic acquisi-
tion, storage, manipulation, management, 
movement, control, display, switching, 
interchange, transmission, or reception, of 
data or information; and 

(B) includes— 
(i) computers; 
(ii) ancillary equipment; 
(iii) software, firmware, and similar pro-

cedures; 
(iv) services, including support services; 

and 
(v) related resources; 

(2) the term ‘‘Federal computer system’’ 
means a computer system operated by a Fed-
eral agency or by a contractor of a Federal 
agency or other organization that processes 
information (using a computer system) on be-
half of the Federal Government to accomplish 
a Federal function; 

(3) the term ‘‘operator of a Federal computer 
system’’ means a Federal agency, contractor 
of a Federal agency, or other organization 
that processes information using a computer 
system on behalf of the Federal Government 
to accomplish a Federal function; 

(4) the term ‘‘sensitive information’’ means 
any information, the loss, misuse, or unau-
thorized access to or modification of which 
could adversely affect the national interest or 
the conduct of Federal programs, or the pri-
vacy to which individuals are entitled under 
section 552a of title 5 (the Privacy Act), but 
which has not been specifically authorized 
under criteria established by an Executive 
order or an Act of Congress to be kept secret 
in the interest of national defense or foreign 
policy; and 

(5) the term ‘‘Federal agency’’ has the mean-
ing given such term by section 472(b) of title 
40. 

(Mar. 3, 1901, ch. 872, § 20, as added Pub. L. 
100–235, § 3(2), Jan. 8, 1988, 101 Stat. 1724; amended 
Pub. L. 100–418, title V, § 5115(a)(1), Aug. 23, 1988, 
102 Stat. 1433; Pub. L. 104–106, div. E, title LVI, 
§ 5607(a), Feb. 10, 1996, 110 Stat. 701; Pub. L. 
105–85, div. A, title X, § 1073(h)(1), Nov. 18, 1997, 
111 Stat. 1906.) 

REFERENCES IN TEXT 

Section 5 of the Computer Security Act of 1987, re-

ferred to in subsecs. (a)(5) and (b)(3), is section 5 of Pub. 

L. 100–235, Jan. 8, 1988, 101 Stat. 1729, which is set out 

as a note under section 1441 of Title 40, Public Build-

ings, Property, and Works. 

Subsection (b)(5) of this section, referred to in subsec. 

(c)(2), was redesignated subsec. (b)(4) by Pub. L. 104–106, 

div. E, title LVI, § 5607(a)(2)(C), Feb. 10, 1996, 110 Stat. 

701. 

PRIOR PROVISIONS 

A prior section 20 of act Mar. 3, 1901, ch. 872, was re-

numbered section 22 and is classified to section 278h of 

this title. 

AMENDMENTS 

1997—Subsecs. (a)(4), (b)(2). Pub. L. 105–85 made tech-

nical amendment to reference in original act which ap-

pears in text as reference to section 1441 of title 40. 

1996—Subsec. (a)(2), (3)(A). Pub. L. 104–106, 

§ 5607(a)(1)(A), substituted ‘‘section 3502(9) of title 44’’ 

for ‘‘section 3502(2) of title 44’’. 

Subsec. (a)(4). Pub. L. 104–106, § 5607(a)(1)(B), sub-

stituted ‘‘section 1441 of title 40’’ for ‘‘section 759(d) of 

title 40’’. 

Subsec. (b)(2). Pub. L. 104–106, § 5607(a)(2)(A), (C), re-

designated par. (3) as (2) and struck out former par. (2) 

which read as follows: ‘‘to make recommendations, as 

appropriate, to the Administrator of General Services 

on policies and regulations proposed pursuant to sec-

tion 1441 of title 40;’’. 

Subsec. (b)(3). Pub. L. 104–106, § 5607(a)(2)(C), redesig-

nated par. (4) as (3). Former par. (3) redesignated (2). 

Pub. L. 104–106, § 5607(a)(2)(B), substituted ‘‘section 

1441 of title 40’’ for ‘‘section 759(d) of title 40’’. 

Subsec. (b)(4) to (6). Pub. L. 104–106, § 5607(a)(2)(C), re-

designated pars. (4) to (6) as (3) to (5), respectively. 
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Subsec. (d)(1)(B)(v). Pub. L. 104–106, § 5607(a)(3)(A), 

struck out ‘‘as defined by regulations issued by the Ad-

ministrator for General Services pursuant to section 

759 of title 40’’ after ‘‘related resources’’. 

Subsec. (d)(2). Pub. L. 104–106, § 5607(a)(3)(B), sub-

stituted ‘‘system’ ’’ for ‘‘system’—’’, struck out ‘‘(A)’’ 

before ‘‘means’’, substituted ‘‘function;’’ for ‘‘function; 

and’’, and struck out subpar. (B) which read as follows: 

‘‘includes automatic data processing equipment as that 

term is defined in section 759(a)(2) of title 40;’’. 

1988—Pub. L. 100–418 substituted ‘‘Institute’’ for ‘‘Na-

tional Bureau of Standards’’ in introductory provisions 

of subsecs. (a) and (b) and wherever appearing in clos-

ing provisions of subsec. (c). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–106 effective 180 days after 

Feb. 10, 1996, see section 5701 of Pub. L. 104–106, set out 

as an Effective Date note under section 1401 of Title 40, 

Public Buildings, Property, and Works. 

COMPUTER SECURITY 

Nothing in amendment by Pub. L. 100–235 which en-

acted this section to be construed to constitute author-

ity to withhold information sought under section 552 of 

Title 5, Government Organization and Employees, or to 

authorize any Federal agency to limit, restrict, regu-

late, or control collection, maintenance, disclosure, 

use, transfer, or sale of any information that is pri-

vately owned information, disclosable under section 552 

of Title 5 or other law requiring or authorizing public 

disclosure of information, or public domain informa-

tion, see section 8 of Pub. L. 100–235, set out as a note 

under section 1441 of Title 40, Public Buildings, Prop-

erty, and Works. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 272, 278g–4 of 

this title; title 40 sections 1412, 1441; title 44 sections 

3504, 3533. 

§ 278g–4. Computer System Security and Privacy 
Advisory Board 

(a) Establishment and composition 

There is hereby established a Computer Sys-
tem Security and Privacy Advisory Board with-
in the Department of Commerce. The Secretary 
of Commerce shall appoint the chairman of the 
Board. The Board shall be composed of twelve 
additional members appointed by the Secretary 
of Commerce as follows: 

(1) four members from outside the Federal 
Government who are eminent in the computer 
or telecommunications industry, at least one 
of whom is representative of small or medium 
sized companies in such industries; 

(2) four members from outside the Federal 
Government who are eminent in the fields of 
computer or telecommunications technology, 
or related disciplines, but who are not em-
ployed by or representative of a producer of 
computer or telecommunications equipment; 
and 

(3) four members from the Federal Govern-
ment who have computer systems manage-
ment experience, including experience in com-
puter systems security and privacy, at least 
one of whom shall be from the National Secu-
rity Agency. 

(b) Duties 

The duties of the Board shall be— 
(1) to identify emerging managerial, tech-

nical, administrative, and physical safeguard 

issues relative to computer systems security 
and privacy; 

(2) to advise the Institute and the Secretary 
of Commerce on security and privacy issues 
pertaining to Federal computer systems; and 

(3) to report its findings to the Secretary of 
Commerce, the Director of the Office of Man-
agement and Budget, the Director of the Na-
tional Security Agency, and the appropriate 
committees of the Congress. 

(c) Term of office 

The term of office of each member of the 
Board shall be four years, except that— 

(1) of the initial members, three shall be ap-
pointed for terms of one year, three shall be 
appointed for terms of two years, three shall 
be appointed for terms of three years, and 
three shall be appointed for terms of four 
years; and 

(2) any member appointed to fill a vacancy 
in the Board shall serve for the remainder of 
the term for which his predecessor was ap-
pointed. 

(d) Quorum 

The Board shall not act in the absence of a 
quorum, which shall consist of seven members. 

(e) Allowance for travel expenses 

Members of the Board, other than full-time 
employees of the Federal Government, while at-
tending meetings of such committees or while 
otherwise performing duties at the request of 
the Board Chairman while away from their 
homes or a regular place of business, may be al-
lowed travel expenses in accordance with sub-
chapter I of chapter 57 of title 5. 

(f) Staff services and utilization of Federal per-
sonnel 

To provide the staff services necessary to as-
sist the Board in carrying out its functions, the 
Board may utilize personnel from the Institute 
or any other agency of the Federal Government 
with the consent of the head of the agency. 

(g) Definitions 

As used in this section, the terms ‘‘computer 
system’’ and ‘‘Federal computer system’’ have 
the meanings given in section 278g–3 of this 
title. 

(Mar. 3, 1901, ch. 872, § 21, as added Pub. L. 
100–235, § 3(2), Jan. 8, 1988, 101 Stat. 1727; amended 
Pub. L. 100–418, title V, § 5115(a)(1), Aug. 23, 1988, 
102 Stat. 1433.) 

AMENDMENTS 

1988—Subsec. (b)(2). Pub. L. 100–418, which directed 

that this chapter be amended by substituting ‘‘Insti-

tute’’ for ‘‘National Bureau of Standards’’, ‘‘Bureau’’, 

or ‘‘bureau’’, wherever appearing, was executed to par. 

(2) by substituting ‘‘Institute’’ for ‘‘Bureau of Stand-

ards’’, to reflect the probable intent of Congress. 

Subsec. (f). Pub. L. 100–418 substituted ‘‘Institute’’ for 

‘‘National Bureau of Standards’’. 

TERMINATION OF ADVISORY BOARDS 

Advisory boards in existence on Jan. 5, 1973, to termi-

nate not later than the expiration of the 2-year period 

following Jan. 5, 1973, unless, in the case of a council 

established by the President or an officer of the Federal 

Government, such council is renewed by appropriate 

action prior to the expiration of such 2-year period, or 
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in the case of a council established by the Congress, its 

duration is otherwise provided by law. See sections 3(2) 

and 14 of Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 776, set 

out in the Appendix to Title 5, Government Organiza-

tion and Employees. 

COMPUTER SECURITY 

Nothing in amendment by Pub. L. 100–235 which en-

acted this section to be construed to constitute author-

ity to withhold information sought under section 552 of 

Title 5, Government Organization and Employees, or to 

authorize any Federal agency to limit, restrict, regu-

late, or control collection, maintenance, disclosure, 

use, transfer, or sale of any information that is pri-

vately owned information, disclosable under section 552 

of Title 5 or other law requiring or authorizing public 

disclosure of information, or public domain informa-

tion, see section 8 of Pub. L. 100–235, set out as a note 

under section 1441 of Title 40, Public Buildings, Prop-

erty, and Works. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 44 sections 3504, 

3533. 

§ 278h. Appropriations; availability 

Appropriations to carry out the provisions of 
this chapter may remain available for obligation 
and expenditure for such period or periods as 
may be specified in the Acts making such appro-
priations. 

(Mar. 3, 1901, ch. 872, § 22, formerly § 18, as added 
Pub. L. 92–317, § 3(a), June 22, 1972, 86 Stat. 235; 
amended Pub. L. 95–322, § 2(b), July 21, 1978, 92 
Stat. 395; Pub. L. 96–461, § 10, Oct. 15, 1980, 94 
Stat. 2052; renumbered § 19, Pub. L. 99–574, § 6(a), 
Oct. 28, 1986, 100 Stat. 3237; renumbered § 20, Pub. 
L. 99–574, § 8(a), Oct. 28, 1986, 100 Stat. 3238; re-
numbered § 22, Pub. L. 100–235, § 3(2), Jan. 8, 1988, 
101 Stat. 1724.) 

AMENDMENTS 

1980—Pub. L. 96–461 substituted ‘‘Appropriations’’ for 

‘‘(a) Appropriations’’ and struck out subsec. (b) which 

authorized appropriations to carry out provisions of 

this chapter, including the Working Capital Fund re-

ferred to in section 278b(a) of this title, but excluding 

section 278f of this title, of such sums as may be nec-

essary for each of the fiscal years 1979 and 1980. 

1978—Pub. L. 95–322 designated existing provisions as 

subsec. (a) and added subsec. (b). 

§ 278i. Reports to Congress 

(a) The Director shall keep the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Science, Space, 
and Technology of the House of Representatives 
fully and currently informed with regard to all 
of the activities of the Institute. 

(b) The Director shall justify in writing all 
changes in policies regarding fees for standard 
reference materials and calibration services oc-
curring after June 30, 1987, including a descrip-
tion of the anticipated impact of any proposed 
changes on demand for and anticipated revenues 
from the materials and services. Changes in pol-
icy and fees shall not be effective unless and 
until the Director has submitted the proposed 
schedule and justification to the Congress and 30 
days on which both Houses of Congress are in 
session have elapsed since such submission, ex-
cept that the requirement of this sentence shall 
not apply with respect to adjustments which are 

based solely on changes in the costs of raw ma-
terials or of producing and delivering standard 
reference materials or calibration services. 

(Mar. 3, 1901, ch. 872, § 23, as added Pub. L. 
100–418, title V, § 5114(2), Aug. 23, 1988, 102 Stat. 
1432.) 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

§ 278j. Studies by National Research Council 

The Director may periodically contract with 
the National Research Council for advice and 
studies to assist the Institute to serve United 
States industry and science. The subjects of 
such advice and studies may include— 

(1) the competitive position of the United 
States in key areas of manufacturing and 
emerging technologies and research activities 
which would enhance that competitiveness; 

(2) potential activities of the Institute, in 
cooperation with industry and the States, to 
assist in the transfer and dissemination of new 
technologies for manufacturing and quality 
assurance; and 

(3) identification and assessment of likely 
barriers to widespread use of advanced manu-
facturing technology by the United States 
workforce, including training and other initia-
tives which could lead to a higher percentage 
of manufacturing jobs of United States compa-
nies being located within the borders of our 
country. 

(Mar. 3, 1901, ch. 872, § 24, as added Pub. L. 
100–418, title V, § 5114(2), Aug. 23, 1988, 102 Stat. 
1432.) 

§ 278k. Regional Centers for the Transfer of Man-
ufacturing Technology 

(a) Creation and support of Centers; affiliations; 
merit review in determining awards; objec-
tives 

The Secretary, through the Director and, if 
appropriate, through other officials, shall pro-
vide assistance for the creation and support of 
Regional Centers for the Transfer of Manufac-
turing Technology (hereafter in this chapter re-
ferred to as the ‘‘Centers’’). Such centers 1 shall 
be affiliated with any United States-based non-
profit institution or organization, or group 
thereof, that applies for and is awarded financial 
assistance under this section in accordance with 
the description published by the Secretary in 
the Federal Register under subsection (c)(2) of 
this section. Individual awards shall be decided 
on the basis of merit review. The objective of 
the Centers is to enhance productivity and tech-
nological performance in United States manu-
facturing through— 

(1) the transfer of manufacturing technology 
and techniques developed at the Institute to 
Centers and, through them, to manufacturing 
companies throughout the United States; 

(2) the participation of individuals from in-
dustry, universities, State governments, other 
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Federal agencies, and, when appropriate, the 
Institute in cooperative technology transfer 
activities; 

(3) efforts to make new manufacturing tech-
nology and processes usable by United States- 
based small- and medium-sized companies; 

(4) the active dissemination of scientific, en-
gineering, technical, and management infor-
mation about manufacturing to industrial 
firms, including small- and medium-sized 
manufacturing companies; and 

(5) the utilization, when appropriate, of the 
expertise and capability that exists in Federal 
laboratories other than the Institute. 

(b) Activities of Centers 

The activities of the Centers shall include— 
(1) the establishment of automated manufac-

turing systems and other advanced production 
technologies, based on research by the Insti-
tute, for the purpose of demonstrations and 
technology transfer; 

(2) the active transfer and dissemination of 
research findings and Center expertise to a 
wide range of companies and enterprises, par-
ticularly small- and medium-sized manufac-
turers; and 

(3) loans, on a selective, short-term basis, of 
items of advanced manufacturing equipment 
to small manufacturing firms with less than 
100 employees. 

(c) Duration and amount of support; program de-
scriptions; applications; merit review; eval-
uations of assistance; applicability of patent 
law 

(1) The Secretary may provide financial sup-
port to any Center created under subsection (a) 
of this section for a period not to exceed six 
years. The Secretary may not provide to a Cen-
ter more than 50 percent of the capital and an-
nual operating and maintenance funds required 
to create and maintain such Center. 

(2) The Secretary shall publish in the Federal 
Register, within 90 days after August 23, 1988, a 
draft description of a program for establishing 
Centers, including— 

(A) a description of the program; 
(B) procedures to be followed by applicants; 
(C) criteria for determining qualified appli-

cants; 
(D) criteria, including those listed under 

paragraph (4), for choosing recipients of finan-
cial assistance under this section from among 
the qualified applicants; and 

(E) maximum support levels expected to be 
available to Centers under the program in the 
fourth through sixth years of assistance under 
this section. 

The Secretary shall publish a final description 
under this paragraph after the expiration of a 30- 
day comment period. 

(3) Any nonprofit institution, or group thereof, 
or consortia of nonprofit institutions, including 
entities existing on August 23, 1988, may submit 
to the Secretary an application for financial 
support under this subsection, in accordance 
with the procedures established by the Sec-
retary and published in the Federal Register 
under paragraph (2). In order to receive assist-
ance under this section, an applicant shall pro-

vide adequate assurances that it will contribute 
50 percent or more of the proposed Center’s cap-
ital and annual operating and maintenance 
costs for the first three years and an increasing 
share for each of the last three years. Each ap-
plicant shall also submit a proposal for the allo-
cation of the legal rights associated with any in-
vention which may result from the proposed 
Center’s activities. 

(4) The Secretary shall subject each such ap-
plication to merit review. In making a decision 
whether to approve such application and provide 
financial support under this subsection, the Sec-
retary shall consider at a minimum (A) the mer-
its of the application, particularly those por-
tions of the application regarding technology 
transfer, training and education, and adaptation 
of manufacturing technologies to the needs of 
particular industrial sectors, (B) the quality of 
service to be provided, (C) geographical diver-
sity and extent of service area, and (D) the per-
centage of funding and amount of in-kind com-
mitment from other sources. 

(5) Each Center which receives financial as-
sistance under this section shall be evaluated 
during its third year of operation by an evalua-
tion panel appointed by the Secretary. Each 
such evaluation panel shall be composed of pri-
vate experts, none of whom shall be connected 
with the involved Center, and Federal officials. 
An official of the Institute shall chair the panel. 
Each evaluation panel shall measure the in-
volved Center’s performance against the objec-
tives specified in this section. The Secretary 
shall not provide funding for the fourth through 
the sixth years of such Center’s operation unless 
the evaluation is positive. If the evaluation is 
positive, the Secretary may provide continued 
funding through the sixth year at declining lev-
els. After the sixth year, a Center may receive 
additional financial support under this section if 
it has received a positive evaluation through an 
independent review, under procedures estab-
lished by the Institute. Such an independent re-
view shall be required at least every two years 
after the sixth year of operation. Funding re-
ceived for a fiscal year under this section after 
the sixth year of operation shall not exceed one 
third of the capital and annual operating and 
maintenance costs of the Center under the pro-
gram. 

(6) The provisions of chapter 18 of title 35 shall 
(to the extent not inconsistent with this sec-
tion) apply to the promotion of technology from 
research by Centers under this section except 
for contracts for such specific technology exten-
sion or transfer services as may be specified by 
statute or by the Director. 

(d) Acceptance of funds from other Federal de-
partments and agencies 

In addition to such sums as may be authorized 
and appropriated to the Secretary and Director 
to operate the Centers program, the Secretary 
and Director also may accept funds from other 
Federal departments and agencies for the pur-
pose of providing Federal funds to support Cen-
ters. Any Center which is supported with funds 
which originally came from other Federal de-
partments and agencies shall be selected and op-
erated according to the provisions of this sec-
tion. 
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(Mar. 3, 1901, ch. 872, § 25, as added Pub. L. 
100–418, title V, § 5121(a), Aug. 23, 1988, 102 Stat. 
1433; amended Pub. L. 102–245, title I, § 105(e), 
Feb. 14, 1992, 106 Stat. 12; Pub. L. 105–309, § 2, Oct. 
30, 1998, 112 Stat. 2935.) 

AMENDMENTS 

1998—Subsec. (c)(5). Pub. L. 105–309 substituted 

‘‘. After the sixth year, a Center may receive addi-

tional financial support under this section if it has re-

ceived a positive evaluation through an independent re-

view, under procedures established by the Institute. 

Such an independent review shall be required at least 

every two years after the sixth year of operation. Fund-

ing received for a fiscal year under this section after 

the sixth year of operation shall not exceed one third 

of the capital and annual operating and maintenance 

costs of the Center under the program.’’ for ‘‘, which 

are designed to ensure that the Center no longer needs 

financial support from the Institute by the seventh 

year. In no event shall funding for a Center be provided 

by the Department of Commerce after the sixth year of 

the operation of a Center.’’ 

1992—Subsec. (c)(6). Pub. L. 102–245, § 105(e)(1), in-

serted before period at end ‘‘except for contracts for 

such specific technology extension or transfer services 

as may be specified by statute or by the Director’’. 

Subsec. (d). Pub. L. 102–245, § 105(e)(2), amended sub-

sec. (d) generally. Prior to amendment, subsec. (d) read 

as follows: ‘‘There are authorized to be appropriated for 

the purposes of carrying out this section, a combined 

total of not to exceed $40,000,000 for fiscal years 1989 and 

1990. Such sums shall remain available until expended.’’ 

ADDITIONAL RENEWAL OF FEDERAL FINANCIAL 

ASSISTANCE FOR CENTERS 

Pub. L. 105–277, div. A, § 101(b) [title II], Oct. 21, 1998, 

112 Stat. 2681–50, 2681–83, which provided that Federal 

financial assistance awarded by the Secretary of Com-

merce to a Regional Center for the Transfer of Manu-

facturing Technology could continue beyond six years 

and could be renewed for additional periods, not to ex-

ceed one year, at a rate not to exceed one-third of the 

Center’s total annual costs or the level of funding in 

the sixth year, whichever was less, subject before any 

such renewal to a positive evaluation of the Center and 

to a finding by the Secretary of Commerce that con-

tinuation of Federal funding to the Center was in the 

best interest of the Regional Centers for the Transfer of 

Manufacturing Technology Program, was from the De-

partments of Commerce Justice, and State, the Judici-

ary, and Related Agencies Appropriations Act, 1999, and 

was not repeated in subsequent appropriations Acts. 

Similar provisions were contained in the following 

prior appropriation acts: 

Pub. L. 105–119, title II, Nov. 26, 1997, 111 Stat. 2476. 

Pub. L. 104–208, div. A, title I, § 101(a) [title II], Sept. 

30, 1996, 110 Stat. 3009, 3009–36. 

Pub. L. 103–317, title II, Aug. 26, 1994, 108 Stat. 1741. 

PUBLICATION IN FEDERAL REGISTER 

Pub. L. 100–519, title I, § 102(d), Oct. 24, 1988, 102 Stat. 

2590, provided that: ‘‘The requirement of section 25(c)(2) 

of the Act of March 3, 1901, [15 U.S.C. 278k(c)(2)], shall 

be considered to have been met by the publication 

made by the National Bureau of Standards on July 18, 

1988 (53 Fed. Reg. 27060).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 272, 278l of this 

title; title 10 section 2199. 

§ 278l. Assistance to State technology programs 

(a) In addition to the Centers program created 
under section 278k of this title, the Secretary, 
through the Director and, if appropriate, 
through other officials, shall provide technical 

assistance to State technology programs 
throughout the United States, in order to help 
those programs help businesses, particularly 
small- and medium-sized businesses, to enhance 
their competitiveness through the application of 
science and technology. 

(b) Such assistance from the Institute to State 
technology programs shall include, but not be 
limited to— 

(1) technical information and advice from In-
stitute personnel; 

(2) workshops and seminars for State offi-
cials interested in transferring Federal tech-
nology to businesses; and 

(3) entering into cooperative agreements 
when authorized to do so under this chapter or 
any other Act. 

(Mar. 3, 1901, ch. 872, § 26, as added Pub. L. 
100–418, title V, § 5121(a), Aug. 23, 1988, 102 Stat. 
1435.) 

TECHNOLOGY EXTENSION SERVICES 

Section 5121(b), (c) of Pub. L. 100–418, as amended by 

Pub. L. 102–245, title I, § 105(d), Feb. 14, 1992, 106 Stat. 12, 

provided that: 
‘‘(b) TECHNOLOGY EXTENSION SERVICES.—(1) The Sec-

retary shall conduct a nationwide study of current 

State technology extension services. The study shall 

include— 
‘‘(A) a thorough description of each State program, 

including its duration, its annual budget, and the 

number and types of businesses it has aided; 
‘‘(B) a description of any anticipated expansion of 

each State program and its associated costs; 
‘‘(C) an evaluation of the success of the services in 

transferring technology, modernizing manufacturing 

processes, and improving the productivity and profit-

ability of businesses; 
‘‘(D) an assessment of the degree to which State 

services make use of Federal programs, including the 

Small Business Innovative Research program and the 

programs of the Federal Laboratory Consortium, the 

National Technical Information Service, the National 

Science Foundation, the Office of Productivity, Tech-

nology, and Innovation, and the Small Business Ad-

ministration; 
‘‘(E) a survey of what additional Federal informa-

tion and technical assistance the services could uti-

lize; and 
‘‘(F) an assessment of how the services could be 

more effective agents for the transfer of Federal sci-

entific and technical information, including the re-

sults and application of Federal and federally funded 

research. 
The Secretary shall submit to the Committee on 

Science, Space, and Technology of the House of Rep-

resentatives and the Committee on Commerce, Science, 

and Transportation of the Senate, at the time of sub-

mission of the organization plan for the Institute under 

section 5112(d)(1) [of Pub. L. 100–418, set out as a note 

under section 272 of this title], the results of the study 

and an initial implementation plan for the programs 

under section 26 of the Act of March 3, 1901 [15 U.S.C. 

278l], and under this section [enacting sections 278k to 

278m of this title]. The implementation plan shall in-

clude methods of providing technical assistance to 

States and criteria for awarding financial assistance 

under this section. The Secretary may make use of con-

tractors and experts for any or all of the studies and 

findings called for in this section. 
‘‘(2)(A) The Institute shall enter into cooperative 

agreements with State technology extension services 

to— 
‘‘(i) demonstrate methods by which the States can, 

in cooperation with Federal agencies, increase the 

use of Federal technology by businesses within their 

States to improve industrial competitiveness; or 
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1 See References in Text note below. 

‘‘(ii) help businesses in their States take advantage 

of the services and information offered by the Re-

gional Centers for the Transfer of Manufacturing 

Technology created under section 25 of the Act of 

March 3, 1901 [15 U.S.C. 278k]. 

‘‘(B) Any State, for itself or for a consortium of 

States, may submit to the Secretary an application for 

a cooperative agreement under this subsection, in ac-

cordance with procedures established by the Secretary. 

To qualify for a cooperative agreement under this sub-

section, a State shall provide adequate assurances that 

it will increase its spending on technology extension 

services by an amount at least equal to the amount of 

Federal assistance. 

‘‘(C) In evaluating each application, the Secretary 

shall consider— 

‘‘(i) the number and types of additional businesses 

that will be assisted under the cooperative agree-

ment; 

‘‘(ii) the extent to which the State extension serv-

ice will demonstrate new methods to increase the use 

of Federal technology; 

‘‘(iii) geographic diversity; and 

‘‘(iv) the ability of the State to maintain the exten-

sion service after the cooperative agreement has ex-

pired. 

‘‘(D) States which are party to cooperative agree-

ments under this subsection may provide services di-

rectly or may arrange for the provision of any or all of 

such services by institutions of higher education or 

other non-profit institutions or organizations. 

‘‘(3) In carrying out section 26 of the Act of March 3, 

1901 [15 U.S.C. 278l], and this subsection, the Secretary 

shall coordinate the activities with the Federal Lab-

oratory Consortium; the National Technical Informa-

tion Service; the National Science Foundation; the Of-

fice of Productivity, Technology, and Innovation; the 

Small Business Administration; and other appropriate 

Federal agencies. 

‘‘(4) There are authorized to be appropriated for the 

purposes of this subsection $2,000,000 for each of the fis-

cal years 1989, 1990, and 1991. 

‘‘(c) FEDERAL TECHNOLOGY TRANSFER ACT OF 1986.— 

Nothing in sections [sic] 25 or 26 of the Act of March 3, 

1901 [15 U.S.C. 278k, 278l], or in subsection (b) of this 

section shall be construed as limiting the authorities 

contained in the Federal Technology Transfer Act of 

1986 (Public Law 99–502) [see Short Title of 1986 Amend-

ments note set out under section 3701 of this title].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 272 of this title. 

§ 278m. Non-energy inventions program 

In conjunction with the initial organization of 
the Institute, the Director shall establish a pro-
gram for the evaluation of inventions that are 
not energy-related to complement but not re-
place the Energy-Related Inventions Program 
established under section 5913 of title 42. The Di-
rector shall submit an initial implementation 
plan for this program to accompany the organi-
zation plan for the Institute. The implementa-
tion plan shall include specific cost estimates, 
implementation schedules, and mechanisms to 
help finance the development of technologies 
the program has determined to have potential. 
In the preparation of the plan, the Director shall 
consult with appropriate Federal agencies, in-
cluding the Small Business Administration and 
the Department of Energy, State and local gov-
ernment organizations, university officials, and 
private sector organizations in order to obtain 
advice on how those agencies and organizations 
might cooperate with the expansion of this pro-
gram of the Institute. 

(Mar. 3, 1901, ch. 872, § 27, as added Pub. L. 
100–418, title V, § 5121(d), Aug. 23, 1988, 102 Stat. 
1437.) 

§ 278n. Advanced Technology Program 

(a) Establishment; purpose; focus; guidance 

There is established in the Institute an Ad-
vanced Technology Program (hereafter in this 
chapter referred to as the ‘‘Program’’) for the 
purpose of assisting United States businesses in 
creating and applying the generic technology 
and research results necessary to— 

(1) commercialize significant new scientific 
discoveries and technologies rapidly; and 

(2) refine manufacturing technologies. 

The Secretary, acting through the Director, 
shall assure that the Program focuses on im-
proving the competitive position of the United 
States and its businesses, gives preference to 
discoveries and to technologies that have great 
economic potential, and avoids providing undue 
advantage to specific companies. In operating 
the Program, the Secretary and Director shall, 
as appropriate, be guided by the findings and 
recommendations of the Biennial National Criti-
cal Technology Reports prepared pursuant to 
section 6683 1 of title 42. 

(b) Authority of Secretary; research and develop-
ment; contracts and cooperative agreements; 
Federal laboratories; other activities with 
joint ventures 

Under the Program established in subsection 
(a) of this section, and consistent with the mis-
sion and policies of the Institute, the Secretary, 
acting through the Director, and subject to sub-
sections (c) and (d) of this section, may— 

(1) aid industry-led United States joint re-
search and development ventures (hereafter in 
this section referred to as ‘‘joint ventures’’) 
(which may also include universities and inde-
pendent research organizations), including 
those involving collaborative technology dem-
onstration projects which develop and test 
prototype equipment and processes, through— 

(A) provision of organizational and tech-
nical advice; and 

(B) participation in such joint ventures by 
means of grants, cooperative agreements, or 
contracts, if the Secretary, acting through 
the Director, determines participation to be 
appropriate, which may include (i) partial 
start-up funding, (ii) provision of a minority 
share of the cost of such joint ventures for 
up to 5 years, and (iii) making available 
equipment, facilities, and personnel, 

provided that emphasis is placed on areas 
where the Institute has scientific or techno-
logical expertise, on solving generic problems 
of specific industries, and on making those in-
dustries more competitive in world markets; 

(2) provide grants to and enter into con-
tracts and cooperative agreements with 
United States businesses (especially small 
businesses), provided that emphasis is placed 
on applying the Institute’s research, research 
techniques, and expertise to those organiza-
tions’ research programs; 
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(3) involve the Federal laboratories in the 
Program, where appropriate, using among 
other authorities the cooperative research and 
development agreements provided for under 
section 3710a of this title; and 

(4) carry out, in a manner consistent with 
the provisions of this section, such other coop-
erative research activities with joint ventures 
as may be authorized by law or assigned to the 
Program by the Secretary. 

(c) Authority of Secretary; selection criteria; 
monitoring use of technologies; overseas 
transfer; annual report to Congress; financial 
reporting and auditing; routine consider-
ation of Committee advice; dissemination of 
research results 

The Secretary, acting through the Director, is 
authorized to take all actions necessary and ap-
propriate to establish and operate the Program, 
including— 

(1) publishing in the Federal Register draft 
criteria and, no later than six months after 
August 23, 1988, following a public comment 
period, final criteria, for the selection of re-
cipients of assistance under subsection (b)(1) 
and (2) of this section; 

(2) monitoring how technologies developed 
in its research program are used, and report-
ing annually to the Congress on the extent of 
any overseas transfer of these technologies; 

(3) establishing procedures regarding finan-
cial reporting and auditing to ensure that con-
tracts and awards are used for the purposes 
specified in this section, are in accordance 
with sound accounting practices, and are not 
funding existing or planned research programs 
that would be conducted in the same time pe-
riod in the absence of financial assistance 
under the Program; 

(4) assuring that the advice of the Commit-
tee established under section 278 of this title is 
considered routinely in carrying out the re-
sponsibilities of the Institute; and 

(5) providing for appropriate dissemination 
of Program research results. 

(d) Contracts or awards; criteria; restrictions 

When entering into contracts or making 
awards under subsection (b) of this section, the 
following shall apply: 

(1) No contract or award may be made until 
the research project in question has been sub-
ject to a merit review, and has, in the opinion 
of the reviewers appointed by the Director and 
the Secretary, acting through the Director, 
been shown to have scientific and technical 
merit. 

(2) In the case of joint ventures, the Program 
shall not make an award unless the award will 
facilitate the formation of a joint venture or 
the initiation of a new research and develop-
ment project by an existing joint venture. 

(3) No Federal contract or cooperative agree-
ment under subsection (b)(2) of this section 
shall exceed $2,000,000 over 3 years, or be for 
more than 3 years unless a full and complete 
explanation of such proposed award, including 
reasons for exceeding these limits, is submit-
ted in writing by the Secretary to the Com-
mittee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on 

Science, Space, and Technology of the House 
of Representatives. The proposed contract or 
cooperative agreement may be executed only 
after 30 calendar days on which both Houses of 
Congress are in session have elapsed since 
such submission. Federal funds made available 
under subsection (b)(2) of this section shall be 
used only for direct costs and not for indirect 
costs, profits, or management fees of the con-
tractor. 

(4) In determining whether to make an 
award to a particular joint venture, the Pro-
gram shall consider whether the members of 
the joint venture have made provisions for the 
appropriate participation of small United 
States businesses in such joint venture. 

(5) Section 552 of title 5 shall not apply to 
the following information obtained by the 
Federal Government on a confidential basis in 
connection with the activities of any business 
or any joint venture receiving funding under 
the Program— 

(A) information on the business operation 
of any member of the business or joint ven-
ture; and 

(B) trade secrets possessed by any business 
or any member of the joint venture. 

(6) Intellectual property owned and devel-
oped by any business or joint venture receiv-
ing funding or by any member of such a joint 
venture may not be disclosed by any officer or 
employee of the Federal Government except in 
accordance with a written agreement between 
the owner or developer and the Program. 

(7) If a business or joint venture fails before 
the completion of the period for which a con-
tract or award has been made, after all allow-
able costs have been paid and appropriate au-
dits conducted, the unspent balance of the 
Federal funds shall be returned by the recipi-
ent to the Program. 

(8) Upon dissolution of any joint venture or 
at the time otherwise agreed upon, the Fed-
eral Government shall be entitled to a share of 
the residual assets of the joint venture propor-
tional to the Federal share of the costs of the 
joint venture as determined by independent 
audit. 

(9) A company shall be eligible to receive fi-
nancial assistance under this section only if— 

(A) the Secretary finds that the company’s 
participation in the Program would be in the 
economic interest of the United States, as 
evidenced by investments in the United 
States in research, development, and manu-
facturing (including, for example, the manu-
facture of major components or subassem-
blies in the United States); significant con-
tributions to employment in the United 
States; and agreement with respect to any 
technology arising from assistance provided 
under this section to promote the manufac-
ture within the United States of products re-
sulting from that technology (taking into 
account the goals of promoting the competi-
tiveness of United States industry), and to 
procure parts and materials from competi-
tive suppliers; and 

(B) either— 
(i) the company is a United States-owned 

company; or 
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(ii) the Secretary finds that the company 
is incorporated in the United States and 
has a parent company which is incor-
porated in a country which affords to 
United States-owned companies opportuni-
ties, comparable to those afforded to any 
other company, to participate in any joint 
venture similar to those authorized under 
this chapter; affords to United States- 
owned companies local investment oppor-
tunities comparable to those afforded to 
any other company; and affords adequate 
and effective protection for the intellec-
tual property rights of United States- 
owned companies. 

(10) Grants, contracts, and cooperative as-
signments under this section shall be designed 
to support projects which are high risk and 
which have the potential for eventual substan-
tial widespread commercial application. In 
order to receive a grant, contract, or coopera-
tive agreement under this section, a research 
and development entity shall demonstrate to 
the Secretary the requisite ability in research 
and technology development and management 
in the project area in which the grant, con-
tract, or cooperative agreement is being 
sought. 

(11)(A) Title to any intellectual property 
arising from assistance provided under this 
section shall vest in a company or companies 
incorporated in the United States. The United 
States may reserve a nonexclusive, non-
transferable, irrevocable paid-up license, to 
have practiced for or on behalf of the United 
States, in connection with any such intellec-
tual property, but shall not, in the exercise of 
such license, publicly disclose proprietary in-
formation related to the license. Title to any 
such intellectual property shall not be trans-
ferred or passed, except to a company incor-
porated in the United States, until the expira-
tion of the first patent obtained in connection 
with such intellectual property. 

(B) For purposes of this paragraph, the term 
‘‘intellectual property’’ means an invention 
patentable under title 35 or any patent on such 
an invention. 

(C) Nothing in this paragraph shall be con-
strued to prohibit the licensing to any com-
pany of intellectual property rights arising 
from assistance provided under this section. 

(e) Suspension for failure to satisfy eligibility 
criteria 

The Secretary may, within 30 days after notice 
to Congress, suspend a company or joint venture 
from continued assistance under this section if 
the Secretary determines that the company, the 
country of incorporation of the company or a 
parent company, or the joint venture has failed 
to satisfy any of the criteria set forth in sub-
section (d)(9) of this section, and that it is in the 
national interest of the United States to do so. 

(f) Coordination with other Federal technology 
programs 

When reviewing private sector requests for 
awards under the Program, and when monitor-
ing the progress of assisted research projects, 
the Secretary and the Director shall, as appro-

priate, coordinate with the Secretary of Defense 
and other senior Federal officials to ensure co-
operation and coordination in Federal tech-
nology programs and to avoid unnecessary du-
plication of effort. The Secretary and the Direc-
tor are authorized to work with the Director of 
the Office of Science and Technology Policy, the 
Secretary of Defense, and other appropriate Fed-
eral officials to form interagency working 
groups or special project offices to coordinate 
Federal technology activities. 

(g) Meetings with industry sources 

In order to analyze the need for the value of 
joint ventures and other research projects in 
specific technical fields, to evaluate any pro-
posal made by a joint venture or company re-
questing the Secretary’s assistance, or to mon-
itor the progress of any joint venture or any 
company research project which receives Fed-
eral funds under the Program, the Secretary, 
the Under Secretary of Commerce for Tech-
nology, and the Director may, notwithstanding 
any other provision of law, meet with such in-
dustry sources as they consider useful and ap-
propriate. 

(h) Standards development 

Up to 10 percent of the funds appropriated for 
carrying out this section may be used for stand-
ards development and technical activities by the 
Institute in support of the purposes of this sec-
tion. 

(i) Acceptance of funds from other Federal de-
partments and agencies 

In addition to such sums as may be authorized 
and appropriated to the Secretary and Director 
to operate the Program, the Secretary and Di-
rector also may accept funds from other Federal 
departments and agencies for the purpose of pro-
viding Federal funds to support awards under 
the Program. Any Program award which is sup-
ported with funds which originally came from 
other Federal departments and agencies shall be 
selected and carried out according to the provi-
sions of this section. 

(j) Definitions 

As used in this section— 
(1) the term ‘‘joint venture’’ means any 

group of activities, including attempting to 
make, making, or performing a contract, by 
two or more persons for the purpose of— 

(A) theoretical analysis, experimentation, 
or systematic study of phenomena or observ-
able facts; 

(B) the development or testing of basic en-
gineering techniques; 

(C) the extension of investigative finding 
or theory of a scientific or technical nature 
into practical application for experimental 
and demonstration purposes, including the 
experimental production and testing of mod-
els, prototypes, equipment, materials, and 
processes; 

(D) the collection, exchange, and analysis 
of research information; 

(E) the production of any product, process, 
or service; or 

(F) any combination of the purposes speci-
fied in subparagraphs (A), (B), (C), (D), and 
(E), 
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and may include the establishment and oper-
ation of facilities for the conducting of re-
search, the conducting of such venture on a 
protected and proprietary basis, and the pros-
ecuting of applications for patents and the 
granting of licenses for the results of such 
venture; and 

(2) the term ‘‘United States-owned com-
pany’’ means a company that has majority 
ownership or control by individuals who are 
citizens of the United States. 

(Mar. 3, 1901, ch. 872, § 28, as added Pub. L. 
100–418, title V, § 5131(a), Aug. 23, 1988, 102 Stat. 
1439; amended Pub. L. 102–245, title II, § 201(c), 
Feb. 14, 1992, 106 Stat. 16.) 

REFERENCES IN TEXT 

Section 6683 of title 42, referred to in subsec. (a), was 

omitted from the Code. 

AMENDMENTS 

1992—Subsec. (a). Pub. L. 102–245, § 201(c)(1), inserted 

at end ‘‘In operating the Program, the Secretary and 

Director shall, as appropriate, be guided by the findings 

and recommendations of the Biennial National Critical 

Technology Reports prepared pursuant to section 6683 

of title 42.’’ 

Subsec. (b)(1). Pub. L. 102–245, § 201(c)(2), inserted ‘‘in-

dustry-led’’ after ‘‘aid’’ in introductory provisions. 

Subsec. (b)(1)(B). Pub. L. 102–245, § 201(c)(3), inserted 

‘‘by means of grants, cooperative agreements, or con-

tracts’’ after ‘‘such joint ventures’’. 

Subsec. (b)(2). Pub. L. 102–245, § 201(c)(4), amended par. 

(2) generally. Prior to amendment, par. (2) read as fol-

lows: ‘‘enter into contracts and cooperative agreements 

with United States businesses, especially small busi-

nesses, and with independent research organizations, 

provided that emphasis is placed on applying the Insti-

tute’s research, research techniques, and expertise to 

those organizations’ research programs;’’. 

Subsec. (d)(2). Pub. L. 102–245, § 201(c)(5), amended par. 

(2) generally. Prior to amendment, par. (2) read as fol-

lows: ‘‘In the case of joint ventures, the Program shall 

not make an award unless, in the judgment of the Sec-

retary, acting through the Director, Federal aid is 

needed if the industry in question is to form a joint 

venture quickly.’’ 

Subsec. (d)(7) to (11). Pub. L. 102–245, § 201(c)(6), redes-

ignated pars. (8) and (9) as (7) and (8), respectively, 

added pars. (9) to (11), and struck out former par. (7) 

which read as follows: ‘‘The Federal Government shall 

be entitled to a share of the licensing fees and royalty 

payments made to and retained by any business or 

joint venture to which it contributes under this section 

in an amount proportional to the Federal share of the 

costs incurred by the business or joint venture as deter-

mined by independent audit.’’ 

Subsec. (e). Pub. L. 102–245, § 201(c)(7), amended sub-

sec. (e) generally. Prior to amendment, subsec. (e) read 

as follows: ‘‘As used in this section, the term ‘joint re-

search and development venture’ has the meaning 

given to such term in section 4301(a)(6) of this title.’’ 

Subsecs. (f) to (j). Pub. L. 102–245, § 201(c)(8), added 

subsecs. (f) to (j). 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Section 201(d) of Pub. L. 102–245 provided that: ‘‘The 

amendments in subsection (c) [amending this section] 

shall take effect immediately upon enactment [Feb. 14, 

1992]; however, the amendments shall not apply to ap-

plications submitted before the date of enactment of 

this Act.’’ 

CONGRESSIONAL FINDINGS AND PURPOSES FOR 

ADVANCED TECHNOLOGY PROGRAM AMENDMENTS 

Section 201(b) of Pub. L. 102–245 provided that: 
‘‘(1) The Congress finds that— 

‘‘(A) technological innovation and its profitable in-

clusion in commercial products are critical compo-

nents of the ability of the United States to raise the 

living standards of Americans and to compete in 

world markets; 
‘‘(B) maintaining viable United States-based high 

technology industries is vital to both the national se-

curity and the economic well-being of the United 

States; 
‘‘(C) the Department of Commerce has reported 

that the United States is losing or losing badly, rel-

ative to Japan and Europe, in many important 

emerging technologies and risks losing much of the 

$350,000,000,000 United States market and 

$1,000,000,000,000 world market expected to develop by 

the year 2000 for products based on emerging tech-

nologies; 
‘‘(D) it is in the national interest for the Federal 

Government to encourage and, in selected cases, pro-

vide limited financial assistance to industry-led pri-

vate sector efforts to increase research and develop-

ment in economically critical areas of technology; 
‘‘(E) joint ventures are a particularly effective and 

appropriate way to pool resources to conduct re-

search that no single company is likely to undertake 

but which will create new generic technologies that 

will benefit an entire industry and the welfare of the 

Nation; 
‘‘(F) it is vital that industry within the United 

States attain a leadership role and capability in de-

velopment, design, and manufacturing in fields such 

as high-resolution information systems, advanced 

manufacturing, and advanced materials; and 
‘‘(G) the Advanced Technology Program, estab-

lished under section 28 of the National Institute of 

Standards and Technology Act (15 U.S.C. 278n), is the 

appropriate vehicle for the United States Govern-

ment to provide limited assistance to joint develop-

ment within the United States of new high tech-

nology capabilities in fields such as high-resolution 

information systems, advanced manufacturing tech-

nology, and advanced materials, and can help encour-

age United States industry to work together on prob-

lems of mutual concern. 
‘‘(2) The purposes of this section [amending this sec-

tion and section 272 of this title and enacting provi-

sions set out as notes under this section and section 271 

of this title] are— 
‘‘(A) to strengthen the Advanced Technology Pro-

gram created under section 28 of the National Insti-

tute of Standards and Technology Act (15 U.S.C. 

278n), and to provide improved guidelines for the allo-

cation of Advanced Technology Program funds appro-

priated under the authorizations contained in section 

105 of this Act [amending sections 278k and 4632 of 

this title and provisions set out as a note under sec-

tion 278l of this title]; 
‘‘(B) to promote and assist in the development of 

advanced technologies and the generic application of 

such technologies to civilian products, processes, and 

services; 
‘‘(C) to improve the competitive position of United 

States industry by supporting industry-led research 

and development projects in areas of emerging tech-

nology which have substantial potential to advance 

the economic well-being and national security of the 

United States, such as high-resolution information 

systems, advanced manufacturing technology, and 

advanced materials; and 
‘‘(D) to support projects that range from idea explo-

ration to prototype development and address long- 

term, high-risk areas of technological research, de-
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velopment, and application that are not otherwise 
being adequately developed by the private sector, but 
are likely to yield important benefits to the Nation.’’ 

COMPREHENSIVE REPORT ON ADVANCED TECHNOLOGY 

PROGRAM 

Section 201(f) of Pub. L. 102–245 provided that: ‘‘The 
Secretary shall, not later than 4 years after the date of 
enactment of this Act [Feb. 14, 1992], submit to each 
House of the Congress and the President a comprehen-
sive report on the results of the Advanced Technology 
Program established under section 28 of the National 
Institute of Standards and Technology Act (15 U.S.C. 
278n), including any activities in the areas of high-reso-
lution information systems, advanced manufacturing 
technology, and advanced materials.’’ 

NATIONAL ACADEMIES OF SCIENCES AND ENGINEERING 

STUDY OF GOVERNMENT-INDUSTRY COOPERATION IN 

CIVILIAN TECHNOLOGY 

Section 5131(c) of Pub. L. 100–418 provided that: 
‘‘(1) Within 90 days after the date of enactment of 

this Act [Aug. 23, 1988], the Secretary of Commerce 
shall enter into contracts with the National Academies 
of Sciences and Engineering for a thorough review of 
the various types of arrangements under which the pri-
vate sector in the United States and the Federal Gov-
ernment cooperate in civilian research and technology 
transfer, including activities to create or apply generic, 
nonproprietary technologies. The purpose of the review 
is to provide the Secretary and Congress with objective 
information regarding the uses, strengths, and limita-
tions of the various types of cooperative technology ar-
rangements that have been used in the United States. 
The review is to provide both an analysis of the ways 
in which these arrangements can help improve the 
technological performance and international competi-
tiveness of United States industry, and also to provide 
the Academies’ recommendations regarding ways to 
improve the effectiveness and efficiency of these types 
of cooperative arrangements. A special emphasis shall 
be placed on discussions of these subjects among indus-
try leaders, labor leaders, and officials of the executive 
branch and Congress. The Secretary is authorized to 
seek and accept funding for this study from both Fed-
eral agencies and private industry. 

‘‘(2) The members of the review panel shall be drawn 
from among industry and labor leaders, entrepreneurs, 

former government officials with great experience in 

civilian research and technology, and scientific and 

technical experts, including experts with experience 

with Federal laboratories. 
‘‘(3) The review shall analyze the strengths and weak-

nesses of different types of Federal-industry coopera-

tive arrangements in civilian technology, including but 

not limited to— 
‘‘(A) Federal programs which provide technical 

services and information to United States companies; 
‘‘(B) cooperation between Federal laboratories and 

United States companies, including activities under 

the Technology Share Program created by Executive 

Order 12591 [15 U.S.C. 3710 note]; 
‘‘(C) Federal research and technology transfer ar-

rangements with selected business sectors; 
‘‘(D) Federal encouragement of, and assistance to, 

private joint research and development ventures; and 
‘‘(E) such other mechanisms of Federal-industry co-

operation as may be identified by the Secretary. 
‘‘(4) A report based on the findings and recommenda-

tions of the review panel shall be submitted to the Sec-

retary, the President, and Congress within 18 months 

after the Secretary signs the contracts with the Na-

tional Academies of Sciences and Engineering.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 272, 278 of this 

title. 

§ 278o. User fees 

The Institute shall not implement a policy of 
charging fees with respect to the use of Institute 

research facilities by research associates in the 
absence of express statutory authority to charge 
such fees. 

(Mar. 3, 1901, ch. 872, § 30, as added Pub. L. 
100–418, title V, § 5161, Aug. 23, 1988, 102 Stat. 
1450.) 

§ 278p. Notice to Congress 

(a) Notice of reprogramming 

If any funds authorized for carrying out this 
chapter are subject to a reprogramming action 
that requires notice to be provided to the Appro-
priations Committees of the House of Represent-
atives and the Senate, notice of such action 
shall concurrently be provided to the Committee 
on Science of the House of Representatives and 
the Committee on Commerce, Science, and 
Transportation of the Senate. 

(b) Notice of reorganization 

(1) Requirement 

The Secretary shall provide notice to the 
Committees on Science and Appropriations of 
the House of Representatives, and the Com-
mittees on Commerce, Science, and Transpor-
tation and Appropriations of the Senate, not 
later than 15 days before any major reorga-
nization of any program, project, or activity 
of the Institute. 

(2) ‘‘Major reorganization’’ defined 

For purposes of this subsection, the term 
‘‘major reorganization’’ means any reorganiza-
tion of the Institute that involves the reas-
signment of more than 25 percent of the em-
ployees of the Institute. 

(Mar. 3, 1901, ch. 872, § 31, as added Pub. L. 
105–309, § 4(b), Oct. 30, 1998, 112 Stat. 2935.) 

§ 279. Absence of Director 

In the case of the absence of the Director of 
the National Institute of Standards and Tech-
nology the Secretary of Commerce may des-
ignate some officer of said Institute to perform 
the duties of the director during his absence. 

(Mar. 4, 1911, ch. 237, § 1, 36 Stat. 1231; Mar. 4, 
1913, ch. 141, § 1, 37 Stat. 736; Pub. L. 100–418, title 
V, § 5115(c), Aug. 23, 1988, 102 Stat. 1433.) 

CODIFICATION 

Section was not enacted as part of the National Insti-

tute of Standards and Technology Act which comprises 

this chapter. 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘National Institute 

of Standards and Technology’’ for ‘‘Bureau of Stand-

ards’’ and ‘‘Institute’’ for ‘‘bureau’’. 

CHANGE OF NAME 

Act Mar. 4, 1913, substituted ‘‘Secretary of Com-

merce’’ for ‘‘Secretary of Commerce and Labor’’. 

§§ 280, 281. Repealed. Pub. L. 100–418, title V, 
§ 5113, Aug. 23, 1988, 102 Stat. 1432 

Section 280, acts July 16, 1914, ch. 141, § 1, 38 Stat. 502; 

1978 Reorg. Plan No. 2, § 102, 43 F.R. 36037, 92 Stat. 3783, 

related to promotion of apprentices in National Bureau 

of Standards. 

Section 281, acts Mar. 4, 1913, ch. 150, § 1, 37 Stat. 945; 

1967 Reorg. Plan No. 3, § 401, eff. Aug. 11, 1967, 32 F.R. 
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11669, 81 Stat. 948; Dec. 24, 1973, Pub. L. 93–198, title IV, 

§ 421, title VII, § 711, 87 Stat. 789, 818, related to testing 

of building and other structural materials for District 

of Columbia. 

§ 281a. Structural failures 

The National Institute of Standards and Tech-
nology, on its own initiative but only after con-
sultation with local authorities, may initiate 
and conduct investigations to determine the 
causes of structural failures in structures which 
are used or occupied by the general public. No 
part of any report resulting from such investiga-
tion shall be admitted as evidence or used in any 
suit or action for damages arising out of any 
matter mentioned in such report. 

(Pub. L. 99–73, § 7, July 29, 1985, 99 Stat. 173; Pub. 
L. 100–418, title V, § 5115(c), Aug. 23, 1988, 102 
Stat. 1433.) 

CODIFICATION 

Section was not enacted as part of the National Insti-

tute of Standards and Technology Act which comprises 

this chapter. 

AMENDMENTS 

1988—Pub. L. 100–418 substituted ‘‘National Institute 

of Standards and Technology’’ for ‘‘National Bureau of 

Standards’’. 

§ 282. Repealed. Pub. L. 100–418, title V, § 5113, 
Aug. 23, 1988, 102 Stat. 1432 

Section, act May 14, 1930, ch. 275, § 1, 46 Stat. 327, re-

lated to establishment and purpose of a national hy-

draulic laboratory and studies of Federal and State 

projects related thereto. 

§ 282a. Assessment of emerging technologies re-
quiring research in metrology 

The Board of Assessment of the National Insti-
tute of Standards and Technology shall include, 
as part of its annual review, an assessment of 
emerging technologies which are expected to re-
quire research in metrology to keep the Insti-
tute abreast of its mission, including process 
and quality control, engineering databases, ad-
vanced materials, electronics and fiber optics, 
bioprocess engineering, and advanced computing 
concepts. Such review shall include estimates of 
the cost of the required effort, required staffing 
levels, appropriate interaction with industry, in-
cluding technology transfer, and the period over 
which the research will be required. 

(Pub. L. 100–418, title V, § 5163(a), Aug. 23, 1988, 
102 Stat. 1450.) 

CODIFICATION 

Section is comprised of section 5163(a) of Pub. L. 

100–418. Section 5163(b)–(d) of Pub. L. 100–418 enacted 

provisions set out as a note under section 272 of this 

title, amended section 3710 of this title, and enacted 

section 1533 of this title, respectively. 

Section was not enacted as part of the National Insti-

tute of Standards and Technology Act which comprises 

this chapter. 

PRIOR PROVISIONS 

A prior section 282a, Pub. L. 99–574, § 7, Oct. 28, 1986, 

100 Stat. 3237, consisted of provisions substantially 

identical to this section. 

§ 283. Repealed. Pub. L. 89–554, § 8(a), Sept. 6, 
1966, 80 Stat. 655, 656 

Section, acts July 20, 1949, ch. 354, title III, § 301, 63 

Stat. 468; Sept. 6, 1950, ch. 896, ch. III, title III, § 301, 64 

Stat. 628, related to appointment of personnel observ-

ing radio propagation phenomena in Arctic Region. 

§ 284. Omitted 

CODIFICATION 

Section, acts Oct. 22, 1951, ch. 533, title III, § 301, 65 

Stat. 593; Sept. 6, 1950, ch. 896, ch. III, title III, § 301, 64 

Stat. 628; July 20, 1949, ch. 354, title III, § 301, 63 Stat. 

468, which related to transfer of materials, etc., to Bu-

reau of ionosphere observation by Departments of the 

Army, Navy, and Air Force, was from the Department 

of Commerce Appropriation Act, 1952, and has not been 

repeated in subsequent appropriation acts. 

§§ 285, 286. Repealed. Pub. L. 85–890, § 3, Sept. 2, 
1958, 72 Stat. 1712 

Section 285, act July 21, 1950, ch. 485, § 1, 64 Stat. 370, 

related to functions and activities of National Bureau 

of Standards for which funds should be available. See 

section 278e of this title. 
Section 286, act July 21, 1950, ch. 485, § 2, 64 Stat. 371, 

related to construction and improvement of buildings 

and facilities. See section 278d of this title. 

CHAPTER 7A—STANDARD REFERENCE DATA 
PROGRAM 

Sec. 

290. Congressional declaration of policy. 
290a. Definitions. 
290b. Collection, compilation, critical evaluation, 

publication and dissemination of standard 

reference data. 
290c. Standards, criteria, and procedures for prepa-

ration and publication of standard reference 

data; publication in Federal Register. 
290d. Sale of standard reference data; cost recov-

ery; proceeds subject to National Institute 

of Standards and Technology. 
290e. United States copyright and renewal rights. 
290f. Authorization of appropriations. 

§ 290. Congressional declaration of policy 

The Congress hereby finds and declares that 
reliable standardized scientific and technical 
reference data are of vital importance to the 
progress of the Nation’s science and technology. 
It is therefore the policy of the Congress to 
make critically evaluated reference data readily 
available to scientists, engineers, and the gen-
eral public. It is the purpose of this chapter to 
strengthen and enhance this policy. 

(Pub. L. 90–396, § 1, July 11, 1968, 82 Stat. 339.) 

SHORT TITLE 

Section 8 of Pub. L. 90–396 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Standard 

Reference Data Act’.’’ 

§ 290a. Definitions 

For the purposes of this chapter— 
(a) The term ‘‘standard reference data’’ means 

quantitative information, related to a measur-
able physical or chemical property of a sub-
stance or system of substances of known com-
position and structure, which is critically evalu-
ated as to its reliability under section 290b of 
this title. 

(b) The term ‘‘Secretary’’ means the Secretary 
of Commerce. 



Page 552 TITLE 15—COMMERCE AND TRADE § 290b 

(Pub. L. 90–396, § 2, July 11, 1968, 82 Stat. 340.) 

§ 290b. Collection, compilation, critical evalua-
tion, publication and dissemination of stand-
ard reference data 

The Secretary is authorized and directed to 
provide or arrange for the collection, compila-
tion, critical evaluation, publication, and dis-
semination of standard reference data. In carry-
ing out this program, the Secretary shall, to the 
maximum extent practicable, utilize the ref-
erence data services and facilities of other agen-
cies and instrumentalities of the Federal Gov-
ernment and of State and local governments, 
persons, firms, institutions, and associations, 
with their consent and in such a manner as to 
avoid duplication of those services and facili-
ties. All agencies and instrumentalities of the 
Federal Government are encouraged to exercise 
their duties and functions in such manner as 
will assist in carrying out the purpose of this 
chapter. This section shall be deemed com-
plementary to existing authority, and nothing 
herein is intended to repeal, supersede, or dimin-
ish existing authority or responsibility of any 
agency or instrumentality of the Federal Gov-
ernment. 

(Pub. L. 90–396, § 3, July 11, 1968, 82 Stat. 340.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 290a of this title. 

§ 290c. Standards, criteria, and procedures for 
preparation and publication of standard ref-
erence data; publication in Federal Register 

To provide for more effective integration and 
coordination of standard reference data activi-
ties, the Secretary, in consultation with other 
interested Federal agencies, shall prescribe and 
publish in the Federal Register such standards, 
criteria, and procedures for the preparation and 
publication of standard reference data as may be 
necessary to carry out the provisions of this 
chapter. 

(Pub. L. 90–396, § 4, July 11, 1968, 82 Stat. 340.) 

§ 290d. Sale of standard reference data; cost re-
covery; proceeds subject to National Insti-
tute of Standards and Technology 

Standard reference data conforming to stand-
ards established by the Secretary may be made 
available and sold by the Secretary or by a per-
son or agency designated by him. To the extent 
practicable and appropriate, the prices estab-
lished for such data may reflect the cost of col-
lection, compilation, evaluation, publication, 
and dissemination of the data, including admin-
istrative expenses; and the amounts received 
shall be subject to the Act of March 3, 1901, as 
amended [15 U.S.C. 271 et seq.]. 

(Pub. L. 90–396, § 5, July 11, 1968, 82 Stat. 340.) 

REFERENCES IN TEXT 

Act of March 3, 1901, as amended, referred to in text, 

means act Mar. 3, 1901, ch. 872, 31 Stat. 1449, as amend-

ed, which is classified generally to chapter 7 (§ 271 et 

seq.) of this title. For complete classification of this 

Act to the Code, see Tables. 

§ 290e. United States copyright and renewal 
rights 

(a) Notwithstanding the limitations contained 
in section 105 of title 17, the Secretary may se-
cure copyright and renewal thereof on behalf of 
the United States as author or proprietor in all 
or any part of any standard reference data which 
he prepares or makes available under this chap-
ter, and may authorize the reproduction and 
publication thereof by others. 

(b) The publication or republication by the 
Government under this chapter, either sepa-
rately or in a public document, of any material 
in which copyright is subsisting shall not be 
taken to cause any abridgment or annulment of 
the copyright or to authorize any use or appro-
priation of such material without the consent of 
the copyright proprietor. 

(Pub. L. 90–396, § 6, July 11, 1968, 82 Stat. 340; 
Pub. L. 94–553, § 105(f), Oct. 19, 1976, 90 Stat. 2599.) 

AMENDMENTS 

1976—Subsec. (a). Pub. L. 94–553 substituted ‘‘section 

105 of title 17’’ for ‘‘section 8 of title 17’’. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–553 effective Jan. 1, 1978, 

see section 102 of Pub. L. 94–553, set out as an Effective 

Date note preceding section 101 of Title 17, Copyrights. 

§ 290f. Authorization of appropriations 

There are authorized to be appropriated to 
carry out this chapter, $1.86 million for the fis-
cal year ending June 30, 1969. Notwithstanding 
the provisions of any other law, no appropria-
tions for any fiscal year may be made for the 
purpose of this chapter after fiscal year 1969 un-
less previously authorized by legislation here-
after enacted by the Congress. 

(Pub. L. 90–396, § 7, July 11, 1968, 82 Stat. 340.) 

CHAPTER 8—FALSELY STAMPED GOLD OR 
SILVER OR GOODS MANUFACTURED 
THEREFROM 

Sec. 

291. Stamping with words ‘‘United States assay’’, 

etc., unlawful. 

292. Forfeiture. 

293. Penalty for infraction. 

294. Importation or transportation of falsely 

marked gold or silver ware prohibited. 

295. Standard of fineness of gold articles; devi-

ation. 

296. Standard of fineness of silver articles; devi-

ation. 

297. Stamping plated articles. 

(a) Words ‘‘sterling’’ or ‘‘coin’’ forbidden. 

(b) Identifying trademark. 

298. Violations of law. 

(a) Criminal prosecutions; penalties; ju-

risdiction. 

(b) Suits by competitors, customers, or 

subsequent purchasers for injunc-

tive relief; damages and costs. 

(c) Suits by jewelry trade associations 

for injunctive relief; damages and 

costs. 

(d) Award of costs to defendant. 

(e) Jurisdiction of civil actions. 

299. Definitions. 

300. Application of State laws. 
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§ 291. Stamping with words ‘‘United States 
assay’’, etc., unlawful 

It shall be unlawful for any person, partner-
ship, association, or corporation engaged in 
commerce among the several States, Terri-
tories, District of Columbia, and possessions of 
the United States, or with any foreign country, 
to stamp any gold, silver, or goods manufac-
tured therefrom, and which are intended and 
used in such commerce, with the words ‘‘United 
States assay’’, or with any words, phrases, or de-
vices calculated to convey the impression that 
the United States Government has certified to 
the fineness or quality of such gold or silver, or 
of the gold or silver contained in any of the 
goods manufactured therefrom. Each and every 
such stamp shall constitute a separate offense. 

(Feb. 21, 1905, ch. 720, § 1, 33 Stat. 732.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 292, 293 of this 

title. 

§ 292. Forfeiture 

Any gold, silver, or goods manufactured there-
from after February 21, 1905, bearing any of the 
stamps, words, phrases, or devices prohibited to 
be used under section 291 of this title, and being 
in the course of transportation from one State 
to another, or to or from a Territory, the Dis-
trict of Columbia, or possessions of the United 
States, shall be forfeited to the United States, 
and may be seized and condemned by like pro-
ceedings as those provided by law for the forfeit-
ure, seizure, and condemnation of property im-
ported into the United States contrary to law. 

(Feb. 21, 1905, ch. 720, § 3, 33 Stat. 732.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 293 of this title. 

§ 293. Penalty for infraction 

Every person, partnership, association, or cor-
poration violating the provisions of sections 291 
to 293 of this title, and every officer, director, or 
managing agent of such partnership, associa-
tion, or corporation having knowledge of such 
violation and directly participating in such vio-
lation or consenting thereto, shall be deemed 
guilty of a misdemeanor, and, upon conviction, 
be punished with a fine of not more than $5,000 
or imprisonment for not more than one year, or 
both, at the discretion of the court. 

(Feb. 21, 1905, ch. 720, § 2, 33 Stat. 732.) 

§ 294. Importation or transportation of falsely 
marked gold or silver ware prohibited 

It shall be unlawful for any person, firm, cor-
poration, or association, being a manufacturer 
of or wholesale or retail dealer in gold or silver 
jewelry or gold ware, silver goods or silverware, 
or for any officer, manager, director, or agent of 
such firm, corporation, or association to import 
or export or cause to be imported into or ex-
ported from the United States for the purpose of 
selling or disposing of the same, or to deposit or 
cause to be deposited in the United States mails 
for transmission thereby, or to deliver or cause 

to be delivered to any common carrier for trans-
portation from one State, Territory, or posses-
sion of the United States, or the District of Co-
lumbia, to any other State, Territory, or posses-
sion of the United States, or to said District, in 
interstate commerce, or to transport or cause to 
be transported from one State, Territory, or 
possession of the United States, or from the Dis-
trict of Columbia, to any other State, Territory, 
or possession of the United States, or to said 
District, in interstate commerce, any article of 
merchandise manufactured after June 13, 1907, 
and made in whole or in part of gold or silver, or 
any alloy of either of said metals, and having 
stamped, branded, engraved, or printed thereon, 
or upon any tag, card, or label attached thereto, 
or upon any box, package, cover, or wrapper in 
which said article is incased or inclosed, any 
mark or word indicating or designed or intended 
to indicate that the gold or silver or alloy of ei-
ther of said metals in such article is of a greater 
degree of fineness than the actual fineness or 
quality of such gold, silver, or alloy, according 
to the standards and subject to the qualifica-
tions set forth in sections 295 and 296 of this 
title. 

(June 13, 1906, ch. 3289, § 1, 34 Stat. 260.) 

SHORT TITLE OF 1976 AMENDMENT 

Pub. L. 94–450, § 1, Oct. 1, 1976, 90 Stat. 1501, provided: 

‘‘That this Act [amending section 295 of this title and 

enacting provisions set out as a note under section 295 

of this title] may be cited as the ‘Gold Labeling Act of 

1976’.’’ 

SHORT TITLE 

Act June 13, 1906, ch. 3289, which enacted this section 

and sections 295 to 300 of this title, is popularly known 

as the ‘‘Jewelers’ Liability Act (Gold and Silver Arti-

cles)’’ and also as the ‘‘National Gold and Silver 

Stamping Act of 1906’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 295, 296, 297, 298, 

299, 300 of this title. 

§ 295. Standard of fineness of gold articles; devi-
ation 

In the case of articles of merchandise made in 
whole or in part of gold or of any of its alloys so 
imported into or exported from the United 
States, or so deposited in the United States 
mails for transmission, or so delivered for trans-
portation to any common carrier, or so trans-
ported or caused to be transported as specified 
in section 294 of this title, the actual fineness of 
such gold or alloy shall not be less by more than 
three one-thousandth parts than the fineness in-
dicated by the mark stamped, branded, en-
graved, or printed upon any part of such article, 
or upon any tag, card, or label attached thereto, 
or upon any box, package, cover, or wrapper in 
which such article is incased or inclosed: Pro-

vided, That in any test for the ascertainment of 
the fineness of any article mentioned in this sec-
tion, according to the foregoing standards, the 
part of the article taken for the test, analysis, 
or assay shall be such part or portion as does 
not contain or have attached thereto any solder 
or alloy of inferior fineness used for brazing or 
uniting the parts of said article: Provided fur-

ther, That, in addition to the foregoing tests and 
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standards, the actual fineness of the entire 
quantity of gold or of its alloys contained in an 
article mentioned in this section, including all 
solder and alloy of inferior fineness used for 
brazing or uniting the parts of such article (all 
such gold, alloys, and solder being assayed as 
one piece), shall not be less by more than three 
one-thousandth parts, in the case of a watchcase 
or flatware, or than seven one-thousandth parts, 
in the case of any other such article, than the 
fineness indicated by the mark stamped, brand-
ed, engraved, or imprinted upon such article, or 
upon any tag, card, or label attached thereto, or 
upon any box, package, cover, or wrapper in 
which such article is incased or inclosed, it 
being intended that the standards of fineness 
and the tests or methods for ascertaining the 
same provided in this section for articles men-
tioned therein shall be concurrent and not alter-
native. 

(June 13, 1906, ch. 3289, § 2, 34 Stat. 260; Pub. L. 
94–450, § 2, Oct. 1, 1976, 90 Stat. 1501.) 

AMENDMENTS 

1976—Pub. L. 94–450 substituted ‘‘three one-thou-

sandth parts’’ for ‘‘one-half of one carat’’, ‘‘in an arti-

cle mentioned in this section’’ for ‘‘in such article’’, 

‘‘than three one-thousandth parts, in the case of a 

watchcase or flatware, or than seven one-thousandth 

parts, in the case of any other such article,’’ for ‘‘than 

one carat’’, struck out ‘‘in the case of any article men-

tioned in this section’’ which followed ‘‘Provided, fur-

ther, That’’, and exception which permitted the actual 

fineness of gold or its alloys used for watchcases and 

flatware to be not less by more than three one-thou-

sandth parts the fineness indicated by stamp or label. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 3 of Pub. L. 94–450 provided that: ‘‘The 

amendments made by section 2 of this Act [amending 

this section] shall take effect five years after the date 

of enactment of this Act [Oct. 1, 1976] and shall not 

apply with respect to any article of merchandise which 

is sold by any manufacturer or importer before the ef-

fective date of such amendments.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 294, 298, 299, 300 

of this title. 

§ 296. Standard of fineness of silver articles; devi-
ation 

In the case of articles of merchandise made in 
whole or in part of silver or any of its alloys so 
imported into or exported from the United 
States, or so deposited in the United States 
mails for transmission, or so delivered for trans-
portation to any common carrier, or so trans-
ported or caused to be transported as specified 
in section 294 of this title, the actual fineness of 
the silver or alloy thereof of which such article 
is wholly or partly composed shall not be less by 
more than four one-thousandth parts than the 
actual fineness indicated by any mark (other 
than the word ‘‘sterling’’ or the word ‘‘coin’’) 
stamped, branded, engraved, or printed upon any 
part of such article, or upon any tag, card, or 
label attached thereto, or upon any box, pack-
age, cover, or wrapper in which such article is 
incased or inclosed; and that no such article or 
tag, card, or label attached thereto, or box, 
package, cover, or wrapper in which such article 
is incased or inclosed shall be marked, stamped, 

branded, engraved, or printed with the word 
‘‘sterling’’ or ‘‘sterling silver’’ or any colorable 
imitation thereof, unless such article or parts 
thereof purporting to be silver contains nine 
hundred and twenty-five one-thousandth parts 
pure silver; and that no such article, tag, card, 
label, box, package, cover, or wrapper shall be 
marked, stamped, branded, engraved, or printed 
with the words ‘‘coin’’ or ‘‘coin silver’’ or color-
able imitation thereof unless such article or 
parts thereof purporting to be silver contains 
nine hundred one-thousandth parts pure silver: 
Provided, That in the case of all such articles 
whose fineness is indicated by the word ‘‘ster-
ling’’ or the word ‘‘coin’’ there shall be allowed 
a divergence in the fineness of four one-thou-
sandth parts from the foregoing standards: Pro-

vided, That in any test for the ascertainment of 
the fineness of any such article mentioned in 
this section according to the foregoing stand-
ards the part of the article taken for the test, 
analysis, or assay shall be such part or portion 
as does not contain or have attached thereto 
any solder or alloy of inferior fineness used for 
brazing or uniting the parts of such article: Pro-

vided further, That in the case of any article 
mentioned in this section, in addition to the 
foregoing tests and standards, the actual fine-
ness of the entire quantity of silver or of its al-
loys contained in such article, including all sol-
der and alloy of inferior fineness used for braz-
ing or uniting the parts of such article (all such 
silver, alloys, and solder being assayed as one 
piece), shall not be less by more than ten one- 
thousandth parts than the fineness indicated by 
the mark stamped, branded, engraved, or im-
printed upon such article, or upon any tag, card, 
or label attached thereto, or upon any box, 
package, cover, or wrapper in which such article 
is incased or inclosed, it being intended that the 
standards of fineness and the tests or methods 
for ascertaining the same provided in this sec-
tion for articles mentioned therein shall be con-
current and not alternative. 

(June 13, 1906, ch. 3289, § 3, 34 Stat. 261.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 294, 298, 299, 300 

of this title. 

§ 297. Stamping plated articles 

(a) Words ‘‘sterling’’ or ‘‘coin’’ forbidden 

In the case of articles of merchandise made in 
whole or in part of an inferior metal, having de-
posited or plated thereon or brazed or otherwise 
affixed thereto a plating, covering, or sheet 
composed of gold or silver, or of an alloy of ei-
ther of said metals, and known in the market as 
rolled gold plate, gold plate, gold filled, silver 
plate, or gold or silver electroplate, or by any 
similar designation, so imported into or ex-
ported from the United States, or so deposited 
in the United States mails for transmission, or 
so delivered to any common carrier, or so trans-
ported or caused to be transported as specified 
in section 294 of this title, no such article, nor 
any tag, card, or label attached thereto, nor any 
box, package, cover, or wrapper in which such 
article is encased or inclosed, shall be stamped, 
branded, engraved, or imprinted with any word 



Page 555 TITLE 15—COMMERCE AND TRADE § 298 

or mark usually employed to indicate the fine-
ness of gold, unless such word or mark be ac-
companied by other words, plainly indicating 
that such article or part thereof is made of 
rolled gold plate, gold plate, or gold electro-
plate, or is gold filled, as the case may be, and 
no such article, nor any tag, card, or label at-
tached thereto, nor any box, package, cover, or 
wrapper in which such article is incased or in-
closed, shall be stamped, branded, engraved, or 
imprinted with the word ‘‘sterling’’ or the word 
‘‘coin’’, either alone or in conjunction with 
other words or marks. 

(b) Identifying trademark 

Whenever any person, firm, corporation, or as-
sociation, being a manufacturer or dealer sub-
ject to section 294 of this title— 

(1) applies or causes to be applied to any ar-
ticle of merchandise intended for sale or cus-
tomarily sold as a complete product to con-
sumers in any State, by stamping, branding, 
engraving, or otherwise, any quality mark or 
stamp indicating or purporting to indicate 
that such article is made in whole or in part 
of gold or silver or of an alloy of either such 
metal; or 

(2) imports into any State any such article 
of merchandise bearing any such quality mark 
or stamp which indicates or purports to indi-
cate that such article is made in whole or in 
part of gold or silver or of an alloy of either 
such metal, 

such person, firm, corporation, or association, 
before depositing any such article manufactured 
or imported after six months after the effective 
date of this Act in the United States mails, or 
causing such article to be so deposited, for 
transmission thereby, or delivering such article 
or causing such article to be delivered to any 
common carrier for transportation from one 
State to any other State, or transporting such 
article or causing such article to be transported 
from one State to any other State, shall— 

(A) Apply or cause to be applied to that arti-
cle a trademark of such persons, which has 
been duly registered or applied for registration 
under the laws of the United States within 
thirty days after an article bearing the trade-
mark is placed in commerce or imported into 
the United States, or the name of such person; 
and 

(B) if such article of merchandise is com-
posed of two or more parts which are complete 
in themselves but which are not identical in 
quality, and any one of such parts bears such 
a quality mark or stamp, apply or cause to be 
applied to each other part of that article of 
merchandise a quality mark or stamp of like 
pattern and size disclosing the quality of that 
other part. 

Each identifying trademark or name applied to 
any article of merchandise in compliance with 
clause (A) of this subsection shall be applied to 
that article by the same means as that used in 
applying the quality mark or stamp appearing 
thereon, in type or lettering at least as large as 
that used in such quality mark or stamp, and in 
a position as close as possible to that quality 
mark or stamp. For the purposes of this sub-

section, the term ‘‘State’’ includes the Common-
wealth of Puerto Rico, the Virgin Islands, 
Guam, American Samoa, and the District of Co-
lumbia. 

(June 13, 1906, ch. 3289, § 4, 34 Stat. 261; Pub. L. 
87–354, § 1, Oct. 4, 1961, 75 Stat. 775; Pub. L. 91–366, 
§ 1(e), July 31, 1970, 84 Stat. 691.) 

REFERENCES IN TEXT 

The effective date of this Act, referred to in subsec. 

(b), as the first day of the third month beginning after 

Oct. 4, 1961, see Effective Date of 1961 Amendment note 

set out under this section. 

AMENDMENTS 

1970—Subsec. (b). Pub. L. 91–366 struck out reference 

to the trademark of a firm, corporation or association 

in cl. (A). 

1961—Pub. L. 87–354 designated existing provisions as 

subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1970 AMENDMENT 

Section 4 of Pub. L. 91–366 provided that: ‘‘This Act 

[amending this section and sections 298 and 299 of this 

title and enacting provisions set out below] shall take 

effect three months after enactment [July 31, 1970].’’ 

EFFECTIVE DATE OF 1961 AMENDMENT 

Section 2 of Pub. L. 87–354 provided that: ‘‘The 

amendments made by this Act [amending this section] 

shall take effect on the first day of the third month be-

ginning after the date of enactment of this Act [Oct. 4, 

1961].’’ 

SEPARABILITY 

Section 2 of Pub. L. 91–366 provided that: ‘‘If any pro-

vision of this Act [see Effective Date of 1970 Amend-

ment note above] or any amendment made thereby, or 

the application thereof to any person, as that term is 

herein defined, is held invalid, the remainder of the Act 

or amendment and the application of the remaining 

provisions of the Act or amendment to any person shall 

not be affected thereby.’’ 

CONSTRUCTION OF 1970 AMENDMENT 

Section 3 of Pub. L. 91–366 provided that: ‘‘The provi-

sions of this Act [see Effective Date of 1970 Amendment 

note above] and amendments made thereby shall be 

held to be in addition to, and not in substitution for or 

limitation of, the provisions of any other Act of the 

United States.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 298, 299, 300 of 

this title. 

§ 298. Violations of law 

(a) Criminal prosecutions; penalties; jurisdiction 

Each and every person, firm, corporation, or 
association, being a manufacturer of or a whole-
sale or retail dealer in gold or silver jewelry, 
gold ware, silver goods, or silverware, who or 
which shall knowingly violate any of the provi-
sions of sections 294 to 300 of this title, and 
every officer, manager, director, or managing 
agent of any such corporation or association 
having knowledge of such violation and directly 
participating in such violation or consenting 
thereto, shall be deemed guilty of a mis-
demeanor, and upon conviction thereof in any 
court of the United States having jurisdiction of 
crimes within the district in which such viola-
tion was committed or through which has been 
conducted the transportation of the article in 
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respect to which such violation has been com-
mitted, shall be punished by a fine of not more 
than $500 or imprisonment for not more than 
three months, or both, at the discretion of the 
court. Whenever the offense is begun in one ju-
risdiction and completed in another it may be 
dealt with, inquired of, tried, determined, and 
punished in either jurisdiction in the same man-
ner as if the offense had been actually and whol-
ly committed therein. 

(b) Suits by competitors, customers, or subse-
quent purchasers for injunctive relief; dam-
ages and costs 

Any competitor, customer, or competitor of a 
customer of any person in violation of section 
294, 295, 296, or 297 of this title, or any subse-
quent purchaser of an article of merchandise 
which has been the subject of a violation of sec-
tion 294, 295, 296, or 297 of this title, shall be en-
titled to injunctive relief restraining further 
violation of sections 294 to 300 of this title and 
may sue therefor in any district court of the 
United States in the district in which the de-
fendant resides or has an agent, without respect 
to the amount in controversy, and shall recover 
damages and the cost of suit, including a reason-
able attorney’s fee. 

(c) Suits by jewelry trade associations for injunc-
tive relief; damages and costs 

Any duly organized and existing jewelry trade 
association shall be entitled to injunctive relief 
restraining any person in violation of section 
294, 295, 296, or 297 of this title from further vio-
lation of sections 294 to 300 of this title and may 
sue therefor as the real party in interest in any 
district court of the United States in the dis-
trict in which the defendant resides or has an 
agent, without respect to the amount in con-
troversy, and if successful shall recover the cost 
of suit, including a reasonable attorney’s fee. If 
the court determines that the action has been 
brought frivolously, for purposes of harassment, 
or in implementation of any scheme in restraint 
of trade, it may award punitive damages to the 
defendant. 

(d) Award of costs to defendant 

Any defendant against whom a civil action is 
brought under the provisions of sections 294 to 
300 of this title shall be entitled to recover the 
cost of defending the suit, including a reason-
able attorney’s fee, in the event such action is 
terminated without a finding by the court that 
such defendant is or has been in violation of sec-
tions 294 to 300 of this title. 

(e) Jurisdiction of civil actions 

The district courts shall have exclusive origi-
nal jurisdiction of any civil action arising under 
the provisions of sections 294 to 300 of this title. 

(June 13, 1906, ch. 3289, § 5, 34 Stat. 262; Pub. L. 
91–366, § 1(a), (b), July 31, 1970, 84 Stat. 690.) 

AMENDMENTS 

1970—Pub. L. 91–366 designated existing provisions as 

subsec. (a) and added subsecs. (b) to (e). 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–366 effective three months 

after July 31, 1970, see section 4 of Pub. L. 91–366, set 

out as a note under section 297 of this title. 

SEPARABILITY 

For separability provision of Pub. L. 91–366, see sec-

tion 2 of Pub. L. 91–366, set out as a note under section 

297 of this title. 

CONSTRUCTION OF 1970 AMENDMENT 

Amendment by Pub. L. 91–366 to be held to be in addi-

tion to and not in substitution for or limitation of the 

provisions of any other Act of the United States, see 

section 3 of Pub. L. 91–366, set out as a note under sec-

tion 297 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 299, 300 of this 

title. 

§ 299. Definitions 

(a) The expression ‘‘article of merchandise’’ as 
used in sections 294 to 300 of this title shall sig-
nify any goods, wares, works of art, commodity, 
or other thing which may be lawfully kept or of-
fered for sale. 

(b) The term ‘‘person’’ means an individual, 
partnership, corporation, or any other form of 
business enterprise, capable of being in violation 
of sections 294 to 300 of this title. 

(c) The term ‘‘jewelry trade association’’ 
means an organization, consisting primarily of 
persons actively engaged in the jewelry or a re-
lated business, the purposes and activities of 
which are primarily directed to the improve-
ment of business conditions in the jewelry or re-
lated businesses. 

(June 13, 1906, ch. 3289, § 6, 34 Stat. 262; Pub. L. 
91–366, § 1(c), (d), July 31, 1970, 84 Stat. 690.) 

AMENDMENTS 

1970—Pub. L. 91–366 designated existing provisions as 

subsec. (a) and added subsecs. (b) and (c). 

EFFECTIVE DATE OF 1970 AMENDMENTS 

Amendment by Pub. L. 91–366 effective three months 

after July 31, 1970, see section 4 of Pub. L. 91–366, set 

out as a note under section 297 of this title. 

SEPARABILITY 

For separability provision of Pub. L. 91–366, see sec-

tion 2 of Pub. L. 91–366, set out as a note under section 

297 of this title. 

CONSTRUCTION OF 1970 AMENDMENT 

Amendment by Pub. L. 91–366 to be held to be in addi-

tion to and not in substitution for or limitation of the 

provisions of any other Act of the United States, see 

section 3 of Pub. L. 91–366, set out as a note under sec-

tion 297 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 298, 300 of this 

title. 

§ 300. Application of State laws 

All articles of merchandise to which sections 
294 to 300 of this title apply which shall have 
been transported into any State, Territory, Dis-
trict, or possession of the United States, and 
shall remain therein for use, sale, or storage, 
shall, upon arrival in such State, Territory, Dis-
trict, or possession, be subject to the operation 
of all the laws of such State, Territory, District, 
or possession of the United States to the same 
extent and in the same manner as though such 
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articles of merchandise had been produced in 
such State, Territory, District, or possession, 
and shall not be exempt therefrom by reason of 
being introduced therein in original packages or 
otherwise. 

(June 13, 1906, ch. 3289, § 7, 34 Stat. 262.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 298, 299 of this 

title. 

CHAPTER 9—NATIONAL WEATHER SERVICE 

Sec. 

311. Omitted. 

312. Employees. 

313. Duties of Secretary of Commerce. 

313a. Establishment of meteorological observation 

stations in the Arctic region. 

313b. Institute for Aviation Weather Prediction. 

314. Omitted. 

315. Changes or assignment to duty. 

316. Omitted. 

317. Appropriations and estimates. 

318. Weather signals on mail cars. 

319 to 321. Omitted or Repealed. 

322. Odd jobs for part-time employees. 

323, 324. Repealed or Omitted. 

325. Authority for certain functions and activi-

ties. 

326. Maintenance of printing office in Washington, 

D.C. 

327. Employees for conduct of meteorological in-

vestigations in Arctic region; appointment 

and compensation; extra compensation to 

other Government employees for taking ob-

servations. 

328. Transfer from other Government Depart-

ments of surplus equipment and supplies for 

Arctic stations. 

329. Omitted. 

§ 311. Omitted 

CODIFICATION 

Section, act Oct. 1, 1890, ch. 1266, § 1, 26 Stat. 653, as 

amended, relating to the establishment of a Weather 

Bureau in the Department of Commerce, was omitted 

because the Weather Bureau was consolidated with the 

Coast and Geodetic Survey to form a new agency in the 

Department to be known as the Environmental Science 

Services Administration, and the office of Chief of the 

Weather Bureau was abolished, by Reorg. Plan No. 2 of 

1965, eff. July 13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out 

as a note below. The Reorg. Plan also transferred to the 

Secretary of Commerce all functions of the Bureau and 

the Chief of the Bureau. 

Reorg. Plan No. 4 of 1970, eff. Oct. 3, 1970, 35 F.R. 

15627, 84 Stat. 2090, set out as a note under section 1511 

of this title, the Environmental Science Services Ad-

ministration, including the offices of Administrator 

and Deputy Administrator, and established the Na-

tional Oceanic and Atmospheric Administration within 

the Department of Commerce. By Department Organi-

zation Order 25–5A, republished 39 F.R. 27486, July 29, 

1974, the Secretary of Commerce delegated to the Na-

tional Oceanic and Atmospheric Administration a num-

ber of functions vested in him, including his functions 

under this chapter of the Code. By order of the Acting 

Associate Administrator, 35 F.R. 19249, Dec. 19, 1970, the 

following organizational names appearing in chapter IX 

of subtitle B of Title 15, Code of Federal Regulations, 

relating to the Administration, were changed: Environ-

mental Science Services Administration to National 

Oceanic and Atmospheric Administration (ESSA to 

NOAA); Coast and Geodetic Survey to National Ocean 

Survey, and Weather Bureau to National Weather Serv-

ice. 

Prior to Oct. 1, 1890, the functions of the Weather Bu-

reau were exercised by the Signal Corps of the Army. 

Act October 1, 1890, created the present Bureau in the 

Department of Agriculture. By Reorg. Plan No. IV of 

1940, § 8, eff. June 30, 1940, 5 F.R. 2421, 54 Stat. 1236, the 

Bureau and its functions were transferred to the De-

partment of Commerce, ‘‘Provided, That the Depart-

ment of Agriculture may continue to make snow sur-

veys and to conduct research concerning: (a) relation-

ships between weather and crops, (b) long-range weath-

er forecasting, and (c) relationships between weather 

and soil erosion.’’ 

WEATHER MODIFICATION PROGRAM 

Act Aug. 13, 1953, ch. 426, 67 Stat. 559, as amended by 

act July 9, 1956, ch. 522, 70 Stat. 509, related to research 

and experimentation in the field of weather modifica-

tion and created the Advisory Committee on Weather 

Control. Pub. L. 85–170, ch. II, § 201, Aug. 28, 1957, 71 

Stat. 427, provided in part that the Advisory Commit-

tee on Weather Control shall complete its report and 

terminate its activities by Dec. 31, 1957. 

REORGANIZATION PLAN NO. 2 OF 1965 

Eff. July 13, 1965, 30 F.R. 8819, 79 Stat. 1318, as 

amended Pub. L. 90–83, § 10(c), Sept. 11, 1967, 81 

Stat. 224 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, May 13, 1965, pursuant to the provisions of 

the Reorganization Act of 1949, 63 Stat. 203, as amend-

ed [see 5 U.S.C. 901 et seq.]. 

ENVIRONMENTAL SCIENCE SERVICES 

ADMINISTRATION, DEPARTMENT OF COMMERCE 

SECTION 1. TRANSFER OF FUNCTIONS 

All functions vested by law in the Weather Bureau, 

the Chief of the Weather Bureau, the Coast and Geo-

detic Survey, the Director of the Coast and Geodetic 

Survey, and any officer, employee, or organizational 

entity of that Bureau or Survey, and not heretofore 

transferred to the Secretary of Commerce, hereinafter 

referred to as the Secretary, are hereby transferred to 

the Secretary. 

SEC. 2. ABOLITIONS 

(a) The offices of Director of the Coast and Geodetic 

Survey, Deputy Director of the Coast and Geodetic Sur-

vey, and Chief of the Weather Bureau are hereby abol-

ished. The Secretary shall make such provisions as he 

shall deem to be necessary respecting the winding up of 

any outstanding affairs of the officers whose offices are 

abolished by the provisions of this section. 

(b) The abolitions effected by the provision of sub-

section (a) of this section shall exclude the abolition of 

rights to which the present incumbents of the abolished 

offices would be entitled under law upon the termi-

nation of their appointments. 

SEC. 3. ENVIRONMENTAL SCIENCE SERVICES 

ADMINISTRATION 

(a) The Coast and Geodetic Survey and the Weather 

Bureau are hereby consolidated to form a new agency 

in the Department of Commerce which shall be known 

as the Environmental Science Services Administration, 

hereinafter referred to as the Administration. 

(b) The Secretary shall from time to time establish 

such constituent organizational entities of the Admin-

istration, with such names, as he shall determine. 

SEC. 4. OFFICERS OF THE ADMINISTRATION 

(a) There shall be at the head of the Administration 

the Administrator of the Environmental Science Serv-

ices Administration, hereinafter referred to as the Ad-

ministrator. The Administrator shall be appointed by 

the President by and with the advice and consent of the 

Senate. He shall perform such functions as the Sec-

retary may from time to time direct. 
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(b)(1) There shall be in the Administration a Deputy 

Administrator of the Environmental Science Services 

Administration, hereinafter referred to as the Deputy 

Administrator, who shall be appointed by the President 

by and with the advice and consent of the Senate, shall 

perform such functions as the Secretary may from time 

to time direct, and, unless he is compensated in pursu-

ance of the provisions of paragraph (2), below, shall re-

ceive compensation in accordance with the Classifica-

tion Act of 1949, as amended [chapter 51 and subchapter 

III of chapter 53 of Title 5]. 

(2) The office of Deputy Administrator may be filled 

at the discretion of the President by appointment (by 

and with the advice and consent of the Senate) from 

the active list of commissioned officers of the Adminis-

tration in which case the appointment shall create a 

vacancy on the active list and while holding the office 

of Deputy Administrator the officer shall have rank, 

pay and allowances not exceeding those of a Vice Admi-

ral. 

(c) The Deputy Administrator or such other official 

of the Department of Commerce as the Secretary shall 

from time to time designate shall act as Administrator 

during the absence or disability of the Administrator 

or in the event of a vacancy in the office of Adminis-

trator. 

(d) At any one time, one principal constituent organi-

zational entity of the Administration may, if the Sec-

retary so elects, be headed by a commissioned officer of 

the Administration, who shall be designated by the 

Secretary. Such designation of an officer shall create a 

vacancy on the active list and while serving under this 

paragraph the officer shall have rank, pay and allow-

ances not exceeding those of a Rear Admiral (upper 

half). 

(e) Any commissioned officer of the Administration 

who has served as Deputy Administrator or has served 

in a rank above that of Captain as the head of a prin-

cipal constituent organizational entity of the Adminis-

tration, and is retired while so serving or is retired 

after the completion of such service while serving in a 

lower rank or grade, shall be retired with the rank, pay 

and allowances authorized by law for the highest grade 

and rank held by him; but any such officer, upon termi-

nation of his appointment in a rank above that of Cap-

tain shall, unless appointed or assigned to some other 

position for which a higher rank or grade is provided, 

revert to the grade and number he would have occupied 

had he not served in a rank above that of Captain and 

such officer shall be an extra number in that grade. [As 

amended Pub. L. 90–83 § 10(c), Sept. 11, 1967, 81 Stat. 224.] 

SEC. 5. AUTHORITY OF THE SECRETARY 

Nothing in this reorganization plan shall divest the 

Secretary of any function vested in him by law or by 

Reorganization Plan No. 5 of 1950 (64 Stat. 1263) or in 

any manner derogate from any authority of the Sec-

retary thereunder. 

SEC. 6. PERSONNEL, PROPERTY, RECORDS AND FUNDS 

(a) The personnel (including commissioned officers) 

employed in the Coast and Geodetic Survey, the per-

sonnel employed in the Weather Bureau, and the prop-

erty and records held or used by the Weather Bureau or 

the Coast and Geodetic Survey shall be deemed to be 

transferred to the Administration. 

(b) Unexpended balances of appropriations, alloca-

tions, and other funds available or to be made available 

in connection with functions now administered by the 

Weather Bureau or by the Coast and Geodetic Survey 

shall be available to the Administration hereunder in 

connection with those functions. 

(c) Such further measures and dispositions as the Di-

rector of the Bureau of the Budget shall deem to be 

necessary in order to effectuate the foregoing provi-

sions of this section shall be carried out in such man-

ner as he shall direct and by such agencies as he shall 

designate. 

SEC. 7. INTERIM OFFICERS 

(a) The President may authorize any person who im-

mediately prior to the effective date of this reorganiza-

tion plan held a position in the executive branch of the 

Government to act as Administrator until the office of 

Administrator is for the first time filled pursuant to 

the provision of this reorganization plan or by recess 

appointment, as the case may be. 
(b) The President may similarly authorize any such 

person to act as Deputy Administrator. 
(c) The President may authorize any person who 

serves in an acting capacity under the foregoing provi-

sions of this section to receive the compensation at-

tached to the office in respect to which he so serves. 

Such compensation, if authorized, shall be in lieu of, 

but not in addition to, other compensation from the 

United States to which such person may be entitled. 

MESSAGE OF THE PRESIDENT 

To the Congress of the United States: 
I transmit herewith Reorganization Plan No. 2 of 

1965, prepared in accordance with the provisions of the 

Reorganization Act of 1949, as amended, and providing 

for the reorganization of two major agencies of the De-

partment of Commerce: The Weather Bureau and the 

Coast and Geodetic Survey. 

The reorganization plan consolidates the Coast and 

Geodetic Survey and the Weather Bureau to form a new 

agency in the Department of Commerce to be known as 

the Environmental Science Services Administration. It 

is the intention of the Secretary of Commerce to trans-

fer the Central Radio Propagation Laboratory of the 

National Bureau of Standards to the Administration 

when the reorganization plan takes effect. The new Ad-

ministration will then provide a single national focus 

for our efforts to describe, understand, and predict the 

state of the oceans, the state of the lower and upper at-

mosphere, and the size and shape of the earth. 

Establishment of the Administration will mark a sig-

nificant step forward in the continual search by the 

Federal Government for better ways to meet the needs 

of the Nation for environmental science services. The 

organizational improvements made possible by the re-

organization plan will enhance our ability to develop 

an adequate warning system for the severe hazards of 

nature—for hurricanes, tornadoes, floods, earthquakes, 

and seismic sea waves, which have proved so disastrous 

to the Nation in recent years. These improvements will 

permit us to provide better environmental information 

to vital segments of the Nation’s economy—to agri-

culture, transportation, communications, and industry, 

which continually require information about the phys-

ical environment. They will mean better services to 

other Federal departments and agencies—to those that 

are concerned with the national defense, the explo-

ration of outer space, the management of our mineral 

and water resources, the protection of the public health 

against environmental pollution, and the preservation 

of our wilderness and recreation areas. 

The new Administration will bring together a number 

of allied scientific disciplines that are concerned with 

the physical environment. This integration will better 

enable us to look at man’s physical environment as a 

scientific whole and to seek to understand the inter-

actions among air, sea, and earth and between the 

upper and lower atmosphere. It will facilitate the de-

velopment of programs dealing with the physical envi-

ronment and will permit better management of these 

programs. It will enhance our capability to identify and 

solve important long-range scientific and technological 

problems associated with the physical environment. 

The new Administration will, in consequence, promote 

a fresh sense of scientific dedication, discovery, and 

challenge, which are essential if we are to attract sci-

entists and engineers of creativity and talent to Fed-

eral employment in this field. 

The reorganization plan provides for an Adminis-

trator at the head of the Administration, and for a Dep-

uty Administrator, each of whom will be appointed by 
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the President by and with the advice and consent of the 

Senate. As authorized by the civil service and other 

laws and regulations, subordinate officers of the Ad-

ministration will be appointed by the Secretary of 

Commerce or be assigned by him from among a corps of 

commissioned officers. The Administration will per-

form such functions as the Secretary of Commerce may 

delegate or otherwise assign to it and will be under his 

direction and control. 

Commissioned officers of the Coast and Geodetic Sur-

vey will become commissioned officers of the Adminis-

tration and may serve at the discretion of the Sec-

retary of Commerce throughout the Administration. 

The reorganization plan authorizes the President at his 

discretion to fill the Office of Deputy Administrator by 

appointment, by and with the advice and consent of the 

Senate, from the active list of commissioned officers of 

the Administration. 

The reorganization plan transmitted herewith abol-

ishes—and thus excludes from the consolidation men-

tioned above—the offices of (1) Chief of the Weather Bu-

reau, provided for in the act of October 1, 1890 (15 U.S.C. 

312); (2) Director of the Coast and Geodetic Survey, pro-

vided for in the acts of June 4, 1920, and February 16, 

1929, as amended (33 U.S.C. 852, 852a); and (3) Deputy Di-

rector of the Coast and Geodetic Survey, provided for 

in the act of January 19, 1942, as amended (33 U.S.C. 

852b). 

After investigation, I have found and hereby declare 

that each reorganization included in Reorganization 

Plan No. 2 of 1965 is necessary to accomplish one or 

more of the purposes set forth in section 2(a) of the Re-

organization Act of 1949, as amended. I have also found 

and hereby declare that by reason of the reorganiza-

tions made by the reorganization plan, it is necessary 

to include in the plan provisions for the appointment 

and compensation of the officers of the Administration 

set forth in section 4 of the reorganization plan. The 

rate of compensation fixed for each of these officers is 

that which I have found to prevail in respect of com-

parable officers in the executive branch of the Govern-

ment. 

In addition to permitting more effective management 

within the Department of Commerce, the new organiza-

tion will ultimately produce economies. These econo-

mies will be of two types. The first, and probably the 

most significant, is the savings and avoidance of costs 

which will result from the sharing of complex and ex-

pensive facilities such as satellites, computers, commu-

nication systems, aircraft, and ships. These economies 

will increase in significance as developments in science 

and technology bring into being still more advanced 

equipment. Second, integration of the existing head-

quarters and field organizations will permit more effi-

cient utilization of existing administrative staffs and 

thereby produce future economies. It is, however, im-

practicable to specify or itemize at this time the reduc-

tions of expenditures which it is probable will be 

brought about by the taking effect of the reorganiza-

tions included in the reorganization plan. 

I recommend that the Congress allow the accompany-

ing reorganization plan to become effective. 

LYNDON B. JOHNSON. 

THE WHITE HOUSE, May 13, 1965. 

§ 312. Employees 

The National Weather Service shall consist of 
such civilian employees as Congress may annu-
ally provide for and as may be necessary to 
properly perform the duties devolving on said 
Service by law. 

(Oct. 1, 1890, ch. 1266, § 4, 26 Stat. 653; July 8, 1898, 
No. 57, 30 Stat. 752; 1965 Reorg. Plan No. 2, eff. 
July 13, 1965, 30 F.R. 8819, 79 Stat. 1318; 1970 
Reorg. Plan No. 4, eff. Oct. 3, 1970, 35 F.R. 15627, 
84 Stat. 2090.) 

REPEALS 

Joint Res. July 8, 1898, provided: ‘‘That the laws au-

thorizing the detail and assignment of the officers of 

the Army to duty in the Weather Bureau be, and are 

hereby, repealed.’’ 

TRANSFER OF FUNCTIONS 

Office of Chief of Weather Bureau abolished and 

Weather Bureau consolidated with Coast and Geodetic 

Survey to form new agency in Department of Com-

merce known as Environmental Science Services Ad-

ministration by Reorg. Plan No. 2 of 1965, eff. July 13, 

1965, 30 F.R. 8819, 79 Stat. 1318, set out as a note under 

section 311 of this title. The Reorg. Plan also trans-

ferred to Secretary of Commerce functions of Bureau 

and Chief of Bureau. Subsequently, Environmental 

Science Services Administration abolished and Na-

tional Oceanic and Atmospheric Administration estab-

lished. By Department Organization Order 25–5A, Sec-

retary delegated to NOAA his functions under this 

chapter of the Code. By order of Acting Associate Ad-

ministrator of NOAA, organizational name of Weather 

Bureau changed to National Weather Service. For fur-

ther details, see Codification note set out under section 

311 of this title. 

§ 313. Duties of Secretary of Commerce 

The Secretary of Commerce shall have charge 
of the forecasting of weather, the issue of storm 
warnings, the display of weather and flood sig-
nals for the benefit of agriculture, commerce, 
and navigation, the gauging and reporting of 
rivers, the maintenance and operation of sea-
coast telegraph lines and the collection and 
transmission of marine intelligence for the ben-
efit of commerce and navigation, the reporting 
of temperature and rain-fall conditions for the 
cotton interests, the display of frost and cold- 
wave signals, the distribution of meteorological 
information in the interests of agriculture and 
commerce, and the taking of such meteorologi-
cal observations as may be necessary to estab-
lish and record the climatic conditions of the 
United States, or as are essential for the proper 
execution of the foregoing duties. 

(Oct. 1, 1890, ch. 1266, § 3, 26 Stat. 653; May 20, 
1926, ch. 344, § 5 (e), 44 Stat. 571; June 23, 1938, ch. 
601, title XI, § 1107(k), 52 Stat. 1029; 1940 Reorg. 
Plan No. IV, § 8, eff. June 30, 1940, 5 F.R. 2421, 54 
Stat. 1236; 1965 Reorg. Plan No. 2, §§ 1, 2, eff. July 
13, 1965, 30 F.R. 8819, 79 Stat. 1318.) 

AMENDMENTS 

1938—Act June 23, 1938, repealed second paragraph re-

lating to duties as to air navigation. 
1926—Act May 20, 1926, inserted second paragraph re-

lating to duties as to air navigation. 

REPEALS 

Pub. L. 85–726, title XIV, § 1401(b), Aug. 23, 1958, 72 

Stat. 806, repealed act June 23, 1938, ch. 601, title XI, 

§ 1107(k), 52 Stat. 1029, cited to the credit of this sec-

tion. 

TRANSFER OF FUNCTIONS 

Office of Chief of Weather Bureau abolished and func-

tions transferred to Secretary of Commerce by Reorg. 

Plan No. 2 of 1965, eff. July 13, 1965, 30 F.R. 8819, 79 Stat. 

1318. Reorg. Plan No. IV of 1940 transferred Weather Bu-

reau from Department of Agriculture to Department of 

Commerce. For further details, see notes set out under 

section 311 of this title. 

HURRICANE RECONNAISSANCE PROGRAM 

Pub. L. 102–567, title I, § 107, Oct. 29, 1992, 106 Stat. 

4275, provided that: 
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‘‘(a) ESTABLISHMENT OF PROGRAM.—(1) The Secretary 

of Defense and the Secretary of Commerce shall estab-

lish a 5-year joint program for collecting operational 

and reconnaissance data, conducting research, and ana-

lyzing data on tropical cyclones to assist the forecast 

and warning program and increase the understanding of 

the causes and behavior of tropical cyclones. 
‘‘(2) The Secretary of Commerce shall establish the 

Tropical Cyclone Research Advisory Committee, an ad-

visory committee of tropical cyclone research sci-

entists, to make recommendations for tropical cyclone 

research activities and reconnaissance procedures. 
‘‘(b) RESPONSIBILITIES.—(1) The Secretary of Defense 

shall have the responsibility for maintaining, flying, 

and funding tropical cyclone reconnaissance aircraft to 

accomplish the program established under this section 

and to transfer the data to the Secretary of Commerce. 

Program responsibility may not be transferred to any 

other Federal department or agency, including the 

Coast Guard, without the agreement and approval of 

the Secretary of Defense, the Secretary of Commerce, 

and the head of any other Federal agency or depart-

ment to which the responsibility is transferred. 
‘‘(2) The Secretary of Commerce shall have the re-

sponsibility to provide funding for data gathering and 

research by remote sensing, ground sensing, research 

aircraft, and other technologies necessary to accom-

plish the program established under this section. 
‘‘(c) MANAGEMENT PLANS.—(1) The Secretary of De-

fense and the Secretary of Commerce shall jointly de-

velop and, within 120 days after the date of enactment 

of this Act [Oct. 29, 1992], submit to the Congress a 

management plan for the program established under 

this section, which shall include organizational struc-

ture, goals, major tasks, and funding profiles for the 5- 

year duration of the program. 
‘‘(2) The Secretary of Defense and the Secretary of 

Commerce, in consultation with the Tropical Cyclone 

Research Advisory Committee established by section 

107(a)(2), shall jointly develop and, within 4 years after 

the date of enactment of this Act, submit to the Con-

gress a management plan providing for continued tropi-

cal cyclone surveillance and reconnaissance which will 

adequately protect the citizens of the coastal areas of 

the United States. 
‘‘(3) The management plans and programs required by 

this section shall in every sense provide for at least the 

same degree and quality of protection (such as early 

warning capability and accuracy of fixing a storm’s lo-

cation) as currently exists with a combination of sat-

ellite technology and manned reconnaissance flights. 

Additionally, such plans and programs shall in no way 

allow any reduction in the level, quality, timeliness, 

sustainability, or area served (including the State of 

Hawaii) of both the existing principal and back-up 

tropical cyclone reconnaissance and tracking sys-

tems.’’ 

UNITED STATES WEATHER RESEARCH PROGRAM 

Pub. L. 102–567, title I, § 108, Oct. 29, 1992, 106 Stat. 

4276, provided that: 
‘‘(a) ESTABLISHMENT.—The Secretary of Commerce, in 

cooperation with the Federal Coordinating Council for 

Science, Engineering, and Technology through the 

Committee on Earth and Environmental Sciences, shall 

establish a United States Weather Research Program 

to— 
‘‘(1) increase benefits to the Nation from the sub-

stantial investment in modernizing the public weath-

er warning and forecast system in the United States; 
‘‘(2) improve local and regional weather forecasts 

and warnings; 
‘‘(3) address critical weather-related scientific is-

sues; and 
‘‘(4) coordinate governmental, university, and pri-

vate-sector efforts. 
‘‘(b) IMPLEMENTATION PLAN.—Not later than 90 days 

after the date of enactment of this Act [Oct. 29, 1992], 

the Secretary of Commerce, in cooperation with the 

Committee on Earth and Environmental Sciences, shall 

prepare and submit to the Committee on Commerce, 

Science, and Transportation of the Senate and the 

Committee on Science, Space, and Technology of the 

House of Representatives a plan for implementation of 

the United States Weather Research Program which 

shall— 

‘‘(1) establish, for the 10-year period beginning in 

the year the plan is submitted, the goals and prior-

ities for Federal weather research which most effec-

tively advance the scientific understanding of weath-

er processes and provide information to improve 

weather warning and forecast systems in the United 

States; 

‘‘(2) describe specific activities, including research 

activities, data collection and data analysis require-

ments, predictive modeling, participation in inter-

national research efforts, demonstration of potential 

operational forecast applications, and education and 

training required to achieve such goals and priorities; 

and 

‘‘(3) set forth the role of each Federal agency and 

department to be involved in the United States 

Weather Research Program, identifying and address-

ing, as appropriate, relevant programs and activities 

of the Federal agencies and departments that would 

contribute to such Program.’’ 

WEATHER SERVICE MODERNIZATION 

Pub. L. 102–567, title VII, Oct. 29, 1992, 106 Stat. 4303, 

provided that: 

‘‘SEC. 701. SHORT TITLE. 

‘‘This title may be cited as the ‘Weather Service 

Modernization Act’. 

‘‘SEC. 702. DEFINITIONS. 

‘‘For the purposes of this title, the term— 

‘‘(1) ‘automate’ means to replace employees with 

automated weather service equipment; 

‘‘(2) ‘change operations at a field office’ means 

transfer service responsibility, commission weather 

observation systems, decommission a National 

Weather Service radar, change staffing levels signifi-

cantly, or move a field office to a new location inside 

the local commuting and service area; 

‘‘(3) ‘Committee’ means the Modernization Transi-

tion Committee established by section 707; 

‘‘(4) ‘degradation of service’ means any decrease in 

or failure to maintain the quality and type of weath-

er services provided by the National Weather Service 

to the public in a service area, including but not lim-

ited to a reduction in existing weather radar coverage 

at an elevation of 10,000 feet; 

‘‘(5) ‘field office’ means any National Weather Serv-

ice Office or National Weather Service Forecast Of-

fice; 

‘‘(6) ‘Plan’ means the National Implementation 

Plan required under section 703; 

‘‘(7) ‘relocate’ means to transfer from one location 

to another location that is outside the local commut-

ing or service area; 

‘‘(8) ‘Secretary’ means the Secretary of Commerce; 

‘‘(9) ‘service area’ means the geographical area for 

which a field office provides services or conducts ob-

servations, including but not limited to local fore-

casts, severe weather warnings, aviation support, 

radar coverage, and ground weather observations; and 

‘‘(10) ‘Strategic Plan’ means the 10-year strategic 

plan for the comprehensive modernization of the Na-

tional Weather Service, required under section 407 of 

the National Aeronautics and Space Administration 

Authorization Act, Fiscal Year 1989 (15 U.S.C. 313 

note). 

‘‘SEC. 703. NATIONAL IMPLEMENTATION PLAN. 

‘‘(a) NATIONAL IMPLEMENTATION PLAN.—As part of the 

budget justification documents submitted to Congress 

in support of the annual budget request for the Depart-

ment of Commerce, the Secretary shall include a Na-

tional Implementation Plan for modernization of the 

National Weather Service for each fiscal year following 
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fiscal year 1993 until such modernization is complete. 
The Plan shall set forth the actions, during the 2-year 
period beginning with the fiscal year for which the 
budget request is made, that will be necessary to ac-
complish the objectives described in the Strategic 
Plan, and shall include— 

‘‘(1) detailed requirements for new technologies, fa-
cilities, staffing levels and positions, and funding, in 
accordance with the overall schedule for moderniza-
tion; 

‘‘(2) notification of any proposed action to change 

operations at a field office and the intended date of 

such operational change; 
‘‘(3) identification of any field office that the Sec-

retary intends to certify under section 706, including 

the intended date of such certification; 
‘‘(4) special measures to test, evaluate, and dem-

onstrate key elements of the modernized National 

Weather Service operations prior to national imple-

mentation, including a multistation operational dem-

onstration which tests the performance of the mod-

ernization in an integrated manner for a sustained 

period; 
‘‘(5) detailed plans and funding requirements for 

meteorological research to be accomplishment [sic] 

under this title to assure that new techniques in fore-

casting will be developed to utilize the new tech-

nologies being implemented in the modernization; 

and 
‘‘(6) training and education programs to ensure that 

employees gain the necessary expertise to utilize the 

new technologies and to minimize employee displace-

ment as a consequence of modernization. 
‘‘(b) TRANSMITTAL TO COMMITTEE.—The Secretary 

shall transmit a copy of each annual Plan to the Com-

mittee. 
‘‘(c) CONSULTATION.—In developing the Plan, the Sec-

retary shall consult, as appropriate, with the Commit-

tee and public entities responsible for providing or uti-

lizing weather services. 

‘‘SEC. 704. MODERNIZATION CRITERIA. 

‘‘(a) NATIONAL RESEARCH COUNCIL REVIEW.—The Sec-

retary shall contract with the National Research Coun-

cil for a review of the scientific and technical mod-

ernization criteria by which the Secretary proposes to 

certify action to close, consolidate, automate, or relo-

cate a field office under section 706. In conducting such 

review, the National Research Council shall prepare 

and submit to the Secretary, no later than 9 months 

after the date of enactment of this Act [Oct. 29, 1992], 

a report which— 
‘‘(1) assesses requirements and procedures for com-

missioning new weather observation systems, decom-

missioning an outdated National Weather Service 

radar, and evaluating staffing needs for field offices 

in an affected service area; 
‘‘(2) assesses the statistical and analytical meas-

ures that should be made for a service area to form 

an adequate basis for determining that there will be 

no degradation of service; and 
‘‘(3) includes such other recommendations as the 

National Research Council determines are appro-

priate to ensure public safety. 
‘‘(b) CRITERIA.—No later than 12 months after the 

date of enactment of this Act [Oct. 29, 1992], the Sec-

retary, in consultation with the National Research 

Council and the Committee and after notice and oppor-

tunity for public comment, shall publish in the Federal 

Register modernization criteria (including all require-

ments and procedures), based on the report required 

under this section, for— 
‘‘(1) commissioning new weather observation sys-

tems, decommissioning an outdated National Weath-

er Service radar, and evaluating staffing needs for 

field offices in an affected service area; and 
‘‘(2) certifying action to close, consolidate, auto-

mate, or relocate a field office under section 706. 

‘‘SEC. 705. CHANGES IN FIELD OFFICE OPER-

ATIONS. 

‘‘(a) NOTIFICATION.—The Secretary shall not change 

operations at a field office pursuant to implementation 

of the Strategic Plan unless the Secretary has provided 

the notification required by section 703. 

‘‘(b) WEATHER RADAR DECOMMISSIONING.—The Sec-

retary shall not remove or permanently decommission 

any National Weather Service radar until the Sec-

retary has prepared radar commissioning and decom-

missioning reports documenting that such action would 

be consistent with the modernization criteria estab-

lished under section 704(b)(1). The commissioning re-

port shall document that the radar system performs re-

liably, satisfactory maintenance support is in place, 

sufficient staff with adequate training are present to 

operate the system, technical coordination with weath-

er service users has been completed, and the radar 

being commissioned satisfactorily supports field office 

operations. The decommissioning report shall docu-

ment that the replacement radar has been commis-

sioned, technical coordination with service users has 

been completed, and the radar being decommissioned is 

no longer needed to support field office operations. 

‘‘(c) SURFACE OBSERVING SYSTEM COMMISSIONING.— 

The Secretary may not commission an automated sur-

face observing system located at an airport unless it is 

determined, in consultation with the Secretary of 

Transportation, that the weather services provided 

after commissioning will continue to be in full compli-

ance with applicable flight aviation rules promulgated 

by the Federal Aviation Administration. 

‘‘SEC. 706. RESTRUCTURING FIELD OFFICES. 

‘‘SEC. 706. (a) PROHIBITION.—The Secretary shall not 

close, before January 1, 1996, any field office pursuant 

to implementation of the Strategic Plan. 

‘‘(b) CERTIFICATION.—The Secretary shall not close, 

consolidate, automate, or relocate any field office, un-

less the Secretary has certified that such action will 

not result in any degradation of service. Such certifi-

cation shall include— 

‘‘(1) a description of local weather characteristics 

and weather-related concerns which affect the weath-

er services provided within the service area; 

‘‘(2) a detailed comparison of the services provided 

within the service area and the services to be pro-

vided after such action; 

‘‘(3) a description of any recent or expected mod-

ernization of National Weather Service operations 

which will enhance services in the service area; 

‘‘(4) an identification of any area within any State 

which would not receive coverage (at an elevation of 

10,000 feet) by the next generation weather radar net-

work; 

‘‘(5) evidence, based upon operational demonstra-

tion of modernized National Weather Service oper-

ations, which was considered in reaching the conclu-

sion that no degradation in service will result from 

such action; and 

‘‘(6) any report of the Committee submitted under 

section 707(c) that evaluates the proposed certifi-

cation. 

‘‘(c) PUBLIC REVIEW.—Each certification decision 

shall be preceded by— 

‘‘(1) publication in the Federal Register of a pro-

posed certification; and 

‘‘(2) a 60-day period after such publication during 

which the public may provide comments to the Sec-

retary on the proposed certification. 

‘‘(d) FINAL DECISION.—If after consideration of the 

public comment received under subsection (c) the Sec-

retary, in consultation with the Committee, decides to 

close, consolidate, automate, or relocate any such field 

office, the Secretary shall publish a final certification 

in the Federal Register and submit the certification to 

the Committee on Commerce, Science, and Transpor-

tation of the Senate and the Committee on Science, 

Space, and Technology of the House of Representatives. 

‘‘(e) SPECIAL CIRCUMSTANCES.—The Secretary may 

not close or relocate any field office— 

‘‘(1) which is located at an airport, unless the Sec-

retary, in consultation with the Secretary of Trans-

portation and the Committee, first conducts an air 
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safety appraisal, determines that such action will not 

result in degradation of service that affects aircraft 

safety, and includes such determination in the cer-

tification required under subsection (b); or 
‘‘(2) which is the only office in a State, unless the 

Secretary first evaluates the effect on weather serv-

ices provided to in-State users, such as State agen-

cies, civil defense officials, and local public safety of-

fices, and includes in the certification required under 

subsection (b) the Secretary’s determination that a 

comparable level of weather services provided to such 

in-State users will remain. 
‘‘(f) LIAISON OFFICER.—The Secretary may not close, 

consolidate, automate, or relocate a field office until 

arrangements have been made to maintain for a period 

of at least 2 years at least one person in the service 

area to act as a liaison officer who— 
‘‘(1) provides timely information regarding the ac-

tivities of the National Weather Service which may 

affect service to the community, including mod-

ernization and restructuring; and 
‘‘(2) works with area weather service users, includ-

ing persons associated with general aviation, civil de-

fense, emergency preparedness, and the news media, 

with respect to the provision of timely weather warn-

ings and forecasts. 

‘‘SEC. 707. MODERNIZATION TRANSITION COMMIT-

TEE. 

‘‘(a) ESTABLISHMENT.—There is established a commit-

tee of 12 members to be known as the Modernization 

Transition Committee. 
‘‘(b) MEMBERSHIP AND TERMS.—(1) The Committee 

shall consist of— 
‘‘(A) five members representing agencies and de-

partments of the United States which are responsible 

for providing or using weather services, including but 

not limited to the National Weather Service, the De-

partment of Defense, the Federal Aviation Adminis-

tration, and the Federal Emergency Management 

Agency; and 
‘‘(B) seven members to be appointed by the Sec-

retary from civil defense and public safety organiza-

tions, news media, any labor organization certified by 

the Federal Labor Relations Authority as an exclu-

sive representative of weather service employees, me-

teorological experts, and private sector users of 

weather information such as pilots and farmers. 
‘‘(2) The terms of office of a member of the Commit-

tee shall be 3 years; except that, of the original mem-

bership, four shall serve a 5-year term, four shall serve 

a 4-year term, and four shall serve a 3-year term. No in-

dividual may serve for more than one additional 3-year 

term. 
‘‘(3) The Secretary shall designate a chairman of the 

Committee from among its members. 
‘‘(c) DUTIES.—(1) The Committee may review any pro-

posed certification under section 706 for which the Sec-

retary has provided a notice of intent to certify in the 

Plan, and should review such a proposed certification if 

there is a significant possibility of degradation of serv-

ice within the affected service area. Upon the request of 

the Committee, the Secretary shall make available to 

the Committee the supporting documents developed by 

the Secretary in connection with the proposed certifi-

cation. The Committee may prepare and submit to the 

Secretary, prior to publication of the proposed certifi-

cation, a report which evaluates the proposed certifi-

cation on the basis of the modernization criteria and 

with respect to the requirement that there be no deg-

radation of service. 
‘‘(2) The Committee shall advise the Congress and the 

Secretary on— 
‘‘(A) the implementation of the Strategic Plan, an-

nual development of the Plan, and establishment and 

implementation of modernization criteria; and 
‘‘(B) matters of public safety and the provision of 

weather services which relate to the comprehensive 

modernization of the National Weather Service. 
‘‘(d) PAY AND TRAVEL EXPENSES.—Members of the 

Committee who are not employees of the United States 

shall each be paid at a rate equal to the daily equiva-

lent of the rate for GS–18 of the General Schedule under 

section 5332 of title 5, United States Code, for each day 

(including travel time) during which the member is en-

gaged in the actual performance of duties vested in the 

Committee. Members shall receive travel expenses, in-

cluding per diem in lieu of subsistence, as authorized 

by section 5703 of title 5, United States Code. 
‘‘(e) STAFF.—The Secretary shall make available to 

the Committee such staff, information, and assistance 

as it may reasonably require to carry out its activities. 
‘‘(f) TERMINATION.—The Committee shall terminate 

on December 31, 1999. 

‘‘SEC. 708. WEATHER SERVICE REPORT. 

‘‘(a) REPORT.—The Secretary shall prepare a report 

on the proposed modernization of the National Weather 

Service and transmit the report, not later than 6 

months after the date of enactment of this Act [Oct. 29, 

1992], to the Committee on Commerce, Science, and 

Transportation of the Senate and the Committee on 

Science, Space, and Technology of the House of Rep-

resentatives. 
‘‘(b) CONTENTS.—(1) The report required by subsection 

(a) shall identify the size of the geographic area of re-

sponsibility of each proposed Weather Forecast Office 

and shall include an explanation of the number and 

type of personnel required at each Weather Forecast 

Office. For each proposed Weather Forecast Office cov-

ering a geographic area greater than two times the av-

erage geographic area of responsibility of Weather 

Forecast Offices nationwide, the report shall detail the 

reasons for assigning those Weather Forecast Offices a 

geographic area which differs significantly from the na-

tional average. 
‘‘(2) The report shall list the number of next genera-

tion weather radars that will be associated with each 

Weather Forecast Office nationwide under the proposed 

modernization plan. If some Weather Forecast Offices 

will be associated with more than one such radar, the 

report shall explain the deviation from the National 

Weather Service’s stated policy of associating one such 

radar with one Weather Forecast Office, and shall ana-

lyze and compare any differences in the expected effi-

ciency of those Weather Forecast Offices with Weather 

Forecast Offices that will be associated with only one 

such radar. 
‘‘(c) CONSULTATION.—In preparing portions of the re-

port that address Weather Forecast Offices located in 

areas of the Nation that are uniquely dependent on 

general aviation as a means of transportation, the Sec-

retary shall consult with local aviation groups. In the 

case of Alaska, such local groups shall include the 

Alaska Aviation Safety Foundation, the Alaska Air-

men’s Association, and the regional representatives of 

the Aircraft Owners and Pilots Association. 

‘‘SEC. 709. REPEALS. 

‘‘[Amended section 407 of Pub. L. 100–685, set out 

below, and repealed section 408 of Pub. L. 100–685, for-

merly set out below.]’’ 
[References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5.] 

PURCHASE OF ATMOSPHERIC WIND DATA 

Pub. L. 101–595, title III, § 320, Nov. 16, 1990, 104 Stat. 

2989, provided that: ‘‘The National Oceanic and Atmos-

pheric Administration is authorized to enter into a 

contract for the future purchase of atmospheric wind 

data. Any and all obligations of the Government under 

such contract shall be contingent upon the following 

terms: 
‘‘(1) the data to be purchased must meet technical 

criteria specified in the contract and must be satis-

factory to the National Oceanic and Atmospheric Ad-

ministration; and 
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‘‘(2) the availability of appropriated funds.’’ 

NATIONAL WEATHER SERVICE 10-YEAR STRATEGIC PLAN 

Pub. L. 100–685, title IV, § 407, Nov. 17, 1988, 102 Stat. 

4098, as amended by Pub. L. 102–567, title VII, § 709(1), 

Oct. 29, 1992, 106 Stat. 4309, directed Secretary of Com-

merce to prepare and submit to Congress, not later 

than 90 days after Nov. 17, 1988, a 10-year strategic plan 

for comprehensive modernization of National Weather 

Service, setting forth basic service improvement objec-

tives of modernization as well as critical new techno-

logical components and associated operational changes 

necessary to fulfill objectives of weather and flood 

warning service improvements. 

DEGRADATION-OF-WEATHER-SERVICES STANDARD FOR 

PROVIDING SERVICES 

Pub. L. 100–685, title IV, § 408, Nov. 17, 1988, 102 Stat. 

4099, prohibited Secretary of Commerce from closing, 

consolidating, automating, or relocating, any Weather 

Service Office or Weather Service Forecast Office pur-

suant to the implementation of the strategic plan re-

quired by section 407 of Pub. L. 100–685 [formerly set 

out above] unless the Secretary certified to Committee 

on Commerce, Science, and Transportation of the Sen-

ate and Committee on Science, Space, and Technology 

of the House of Representatives that such action would 

not result in any degradation of weather services pro-

vided to the affected area, prior to repeal by Pub. L. 

102–567, title VII, § 709(2), Oct. 29, 1992, 106 Stat. 4309. 

WEATHER AND CLIMATE INFORMATION IN AGRICULTURE 

Pub. L. 99–198, title XVII, § 1762, Dec. 23, 1985, 99 Stat. 

1651, provided that: 
‘‘(a) Congress finds that— 

‘‘(1) agricultural and silvicultural operations are 

vulnerable to damage from atmospheric conditions 

that accurate and timely reporting of weather infor-

mation can help prevent; 
‘‘(2) the maintenance of current weather and cli-

mate analysis and information dissemination sys-

tems, and Federal, State, and private efforts to im-

prove these systems, is essential if agriculture and 

silviculture are to mitigate damage from atmos-

pheric conditions; 
‘‘(3) agricultural and silvicultural weather services 

at the Federal level should be maintained with joint 

planning between the National Oceanic and Atmos-

pheric Administration and the Department of Agri-

culture; and 
‘‘(4) efforts should be made, involving user groups, 

weather and climate information providers, and Fed-

eral and State governments, to expand the use of 

weather and climate information in agriculture and 

silviculture. 
‘‘(b) It, therefore, is declared to be the policy of Con-

gress that it is in the public interest to maintain an ac-

tive Federal involvement in providing agricultural and 

silvicultural weather and climate information and that 

efforts should be made, among users of this information 

and among private providers of this information, to im-

prove use of this information.’’ 

NATIONAL WEATHER SERVICE; CONGRESSIONAL AP-

PROVAL REQUISITE TO SALE, LEASE, TRANSFER, OR 

DISMANTLING OF AGENCY 

Pub. L. 98–8, title I, § 104, Mar. 24, 1983, 97 Stat. 34, 

provided that: 
‘‘Since the Administration has proposed to sell the 

weather (METSAT) and land (LANDSAT) satellite sys-

tems; 
‘‘Since there are concerns about possible commer-

cialization of the National Weather Service; 
‘‘Since our country should provide weather service 

information for the protection of life and property; 
‘‘Since our Nation’s economy—its agriculture, avia-

tion, ocean shipping and construction—is heavily af-

fected by weather and our ability to forecast and dis-

seminate vital information about its behavior: Now, 

therefore, 

‘‘It is the sense of the Congress that a reliable and 

comprehensive national weather information system 

responsive to the needs of national security; agri-

culture, transportation and other affected sectors; and 

individual citizens must be maintained through a 

strong central National Weather Service that can work 

closely with the private sector, other Federal and State 

government agencies, and the weather services of other 

nations. 
‘‘Further, the Nation’s civil operational remote sens-

ing satellites (METSAT and LANDSAT) shall remain 

under the National Oceanic and Atmospheric Adminis-

tration. No effort shall be made to dismantle, transfer, 

lease or sell any portion of these systems without prior 

congressional approval.’’ 

STUDY OF THUNDERSTORMS AND ATMOSPHERIC DISTURB-

ANCES; REPORTS; EXPENDITURES; COOPERATION OF 

OTHER DEPARTMENTS 

Act June 16, 1948, ch. 483, 62 Stat. 470, as amended Oct. 

19, 1980, Pub. L. 96–470, title I, § 103(b), 94 Stat. 2237, pro-

vided: ‘‘That the Chief of the Weather Bureau is au-

thorized and directed to study fully and thoroughly the 

internal structure of thunderstorms, hurricanes, cy-

clones, and other severe atmospheric disturbances, par-

ticularly the degree of turbulence within such storms 

and the development, maintenance, and magnitude of 

updrafts and downdrafts with a view to establishing 

methods by which the characteristics of particular 

thunderstorms may be forecast and methods by which 

the characteristics of such storms may be determined 

on visual observation from outside of the immediate 

thunderstorm area. Such study shall be concluded at 

the earliest practicable date and a final report submit-

ted to Congress. 
‘‘SEC. 2. The Chief of the Weather Bureau is empow-

ered to make such expenditures at the seat of govern-

ment and elsewhere as may be necessary to carry out 

the purposes of this Act and as from time to time may 

be appropriated for by Congress, including expenditures 

for the development and purchase of special meteoro-

logical instruments and other equipment (including 

motor vehicles and aircraft), without regard to the pro-

visions of section 3709 of the Revised Statutes [section 

5 of Title 41, Public Contracts]. There is hereby author-

ized to be appropriated such sums as are necessary for 

the purpose of carrying out the provisions of this Act. 
‘‘SEC. 3. Any executive department or independent es-

tablishment is hereby authorized to cooperate with the 

Chief of the Weather Bureau in carrying out the pur-

poses of this Act, and for such purposes may lend or 

transfer to the Chief of the Weather Bureau any officer 

or employee of such department or establishment and 

any property, equipment, lands, or buildings under its 

control.’’ 

§ 313a. Establishment of meteorological observa-
tion stations in the Arctic region 

In order to improve the weather forecasting 
service of the United States and to promote 
safety and efficiency in civil air navigation to 
the highest possible degree, the Secretary of 
Commerce shall, in addition to his other func-
tions and duties, take such action as may be 
necessary in the development of an inter-
national basic meteorological reporting network 
in the Arctic region of the Western Hemisphere, 
including the establishment, operation, and 
maintenance of such reporting stations in co-
operation with the State Department and other 
United States governmental departments and 
agencies, with the meteorological services of 
foreign countries and with persons engaged in 
air commerce. 

(Feb. 12, 1946, ch. 4, § 1, 60 Stat. 4; 1965 Reorg. 
Plan No. 2, §§ 1, 2, eff. July 13, 1965, 30 F.R. 8819, 
79 Stat. 1318.) 



Page 564 TITLE 15—COMMERCE AND TRADE § 313b 

1 So in original. Probably should be followed by a comma. 

TRANSFER OF FUNCTIONS 

Office of Chief of Weather Bureau abolished and func-

tions transferred to Secretary of Commerce by Reorg. 

Plan No. 2 of 1965, eff. July 13, 1965, 30 F.R. 8819, 79 Stat. 

1318. For further details, see notes set out under section 

311 of this title. 

APPROPRIATIONS 

Section 2 of act Feb. 12, 1946, authorized appropria-

tion of necessary funds to carry out provisions of this 

section. 

§ 313b. Institute for Aviation Weather Prediction 

The Administrator of the National Oceanic 
and Atmospheric Administration shall establish 
an Institute for Aviation Weather Prediction. 
The Institute shall provide forecasts, weather 
warnings, and other weather services to the 
United States aviation community. The Insti-
tute shall expand upon the activities of the avia-
tion unit currently at the National Severe 
Storms Forecast Center in Kansas City, Mis-
souri, and shall be established in the Kansas 
City 1 Missouri 1 area. The Administrator of the 
National Oceanic and Atmospheric Administra-
tion shall provide a full and fair opportunity for 
employees at the National Severe Storms Center 
to assume comparable duties and responsibil-
ities within the Institute. 

(Pub. L. 102–588, title II, § 222, Nov. 4, 1992, 106 
Stat. 5119.) 

SIMILAR PROVISIONS 

Similar provisions were contained in Pub. L. 102–567, 

title I, § 112, Oct. 29, 1992, 106 Stat. 4278. 

§ 314. Omitted 

CODIFICATION 

Section, act Aug. 8, 1894, ch. 238, 28 Stat. 273, related 

to making promotions in service without prejudice to 

those transferred from Signal Service of War Depart-

ment. 

§ 315. Changes or assignment to duty 

The Secretary of Commerce is authorized to 
make such changes or assignment to duty in the 
personnel or detailed force of the National 
Weather Service for limiting or reducing ex-
penses as he may deem necessary. 

(Mar. 2, 1895, ch. 169, 28 Stat. 737; 1940 Reorg. 
Plan No. IV, § 8, eff. June 30, 1940, 5 F.R. 2421, 54 
Stat. 1236; 1965 Reorg. Plan No. 2, eff. July 13, 
1965, 30 F.R. 8819, 79 Stat. 1318; 1970 Reorg. Plan 
No. 4, eff. Oct. 3, 1970, 35 F.R. 15627, 84 Stat. 2090.) 

TRANSFER OF FUNCTIONS 

Weather Bureau consolidated with Coast and Geo-

detic Survey to form new agency in Department of 

Commerce known as Environmental Science Services 

Administration by Reorg. Plan No. 2 of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out as a note 

under section 311 of this title. Functions of Bureau and 

Chief of Bureau transferred to Secretary of Commerce 

by Reorg. Plan. Subsequently, Environmental Science 

Services Administration abolished and National Oce-

anic and Atmospheric Administration established. By 

Department Organization Order 25–5A, Secretary dele-

gated to NOAA his functions under this chapter of the 

Code. By order of Acting Associate Administrator of 

NOAA, organizational name of Weather Bureau 

changed to National Weather Service. For further de-

tails, see Codification note set out under section 311 of 

this title. 

§ 316. Omitted 

CODIFICATION 

Section, act Mar. 4, 1913, ch. 145, § 1 [part], 37 Stat. 

830, related to travel expenses, and has been superseded 

by section 5701 et seq. of Title 5, Government Organiza-

tion and Employees. 

§ 317. Appropriations and estimates 

The appropriations for the support of the Na-
tional Weather Service shall be made with those 
of the other bureaus of the Department of Com-
merce, and it shall be the duty of the Secretary 
of Commerce to prepare future estimates for the 
National Weather Service which shall be spe-
cially developed and extended in the interests of 
agriculture. 

(Oct. 1, 1890, ch. 1266, § 9, 26 Stat. 653; 1940 Reorg. 
Plan No. IV, § 8, eff. June 30, 1940, 5 F.R. 2421, 54 
Stat. 1236; 1965 Reorg. Plan No. 2, eff. July 13, 
1965, 30 F.R. 8819, 79 Stat. 1318; 1970 Reorg. Plan 
No. 4, eff. Oct. 3, 1970, 35 F.R. 15627, 84 Stat. 2090.) 

CODIFICATION 

Section is based on section 9 (less 1st 35 words) of act 

Oct. 1890. Remainder of such section 9 was classified to 

section 215 of former title 10, and was repealed by act 

Aug. 10, 1956, ch. 1041, 68A Stat. 648. 

TRANSFER OF FUNCTIONS 

Weather Bureau consolidated with Coast and Geo-

detic Survey to form new agency in Department of 

Commerce known as Environmental Science Services 

Administration by Reorg. Plan No. 2, of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out as a note 

under section 311 of this title. Functions of Bureau and 

Chief of Bureau transferred to Secretary of Commerce 

by Reorg. Plan. Subsequently, Environmental Science 

Services Administration abolished and National Oce-

anic and Atmospheric Administration established. By 

Department Organization Order 25–5A, Secretary dele-

gated to NOAA his functions under this chapter of the 

Code. By order of Acting Associate Administrator of 

NOAA, organizational name of Weather Bureau 

changed to National Weather Service. For further de-

tails, see Codification note set out under section 311 of 

this title. 

Reorg. Plan No. IV of 1940 transferred Weather Bu-

reau from Department of Agriculture to Department of 

Commerce. 

§ 318. Weather signals on mail cars 

The Secretary of Commerce, in cooperation 
with the United States Postal Service, may ar-
range a plan by which there shall be displayed 
on all cars and other conveyances used for trans-
porting United States mail suitable flags or 
other signals to indicate weather forecasts, cold- 
wave warnings, frost warnings, and so forth, to 
be furnished by the Secretary. 

(Apr. 25, 1896, ch. 140, 29 Stat. 108; 1940 Reorg. 
Plan No. IV, § 8, eff. June 30, 1940, 5 F.R. 2421, 54 
Stat. 1236; 1965 Reorg. Plan No. 2, §§ 1, 2, eff. July 
13, 1965, 30 F.R. 8819, 79 Stat. 1318; Pub. L. 91–375, 
§ 4(a), Aug. 12, 1970, 84 Stat. 773.) 

TRANSFER OF FUNCTIONS 

‘‘United States Postal Service’’ substituted in text 

for ‘‘Postmaster General’’ pursuant to Pub. L. 91–375, 
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§ 4(a), Aug. 12, 1970, 84 Stat. 773, set out as a note under 

section 201 of Title 39, Postal Service, which abolished 

the office of Postmaster General of the Post Office De-

partment and transferred its functions to the United 

States Postal Service. 

Office of Chief of Weather Bureau abolished and func-

tions transferred to Secretary of Commerce by Reorg. 

Plan No. 2 of 1965, eff. July 13, 1965, 30 F.R. 8819, 79 Stat. 

1318. Reorg. Plan No. IV of 1940 transferred Weather Bu-

reau from Department of Agriculture to Department of 

Commerce. For further details, see notes set out under 

section 311 of this title. 

§ 319. Omitted 

CODIFICATION 

Section, act June 3, 1948, ch. 400, title III, 62 Stat. 328, 

was from the Department of Commerce Appropriation 

Act, 1949, and was not repeated in subsequent appro-

priations acts. Similar provisions were contained in 

prior appropriations acts back to 1925. Section related 

to printing by Weather Bureau. See section 326 of this 

title. 

§ 320. Repealed. Oct. 31, 1951, ch. 654, § 1(34), 65 
Stat. 702 

Section, act Mar. 4, 1907, ch. 2907, 34 Stat. 1258, relat-

ed to sale of maps or publications. See sections 483, 484, 

and 485 of Title 40, Public Buildings, Property, and 

Works. 

§ 321. Repealed. Oct. 25, 1951, ch. 562, § 1(15), 65 
Stat. 638 

Section, act May 25, 1900, ch. 555, 31 Stat. 204, relating 

to destruction of old telegrams. See section 3301 et seq. 

of Title 44, Public Printing and Documents. 

§ 322. Odd jobs for part-time employees 

National Weather Service part-time employ-
ees, appointed by designation or otherwise under 
regulations of the Director of the Office of Per-
sonnel Management for observational work, 
may perform odd jobs in the installation, repair, 
improvement, alteration, cleaning, or removal 
of Government property and receive compensa-
tion therefor under regulations to be prescribed 
by the Secretary of Commerce. 

(July 1, 1943, ch. 182, title III, 57 Stat. 300; 1965 
Reorg. Plan No. 2, eff. July 13, 1965, 30 F.R. 8819, 
79 Stat. 1318; 1970 Reorg. Plan No. 4, eff. Oct. 3, 
1970, 35 F.R. 15627, 84 Stat. 2090; 1978 Reorg. Plan 
No. 2, § 102, 43 F.R. 36037, 92 Stat. 3783.) 

TRANSFER OF FUNCTIONS 

‘‘Director of the Office of Personnel Management’’ 

substituted in text for ‘‘Civil Service Commission’’ pur-

suant to Reorg. Plan No. 2 of 1978, set out under section 

1101 of Title 5, Government Organization and Employ-

ees, which transferred functions vested by statute in 

Civil Service Commission to Director of Office of Per-

sonnel Management (except as otherwise specified), ef-

fective Jan. 1, 1979, as provided by section 1–102 of Ex. 

Ord. No. 12107, Dec. 28, 1978, 44 F.R. 1055, set out under 

section 1101 of Title 5. 

Weather Bureau consolidated with Coast and Geo-

detic Survey to form new agency in Department of 

Commerce known as Environmental Science Services 

Administration by Reorg. Plan No. 2 of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out as a note 

under section 311 of this title. Functions of Bureau and 

Chief of Bureau transferred to Secretary of Commerce 

by Reorg. Plan. Subsequently, Environmental Science 

Services Administration abolished and National Oce-

anic and Atmospheric Administration established. By 

Department Organization Order 25–5A, Secretary dele-

gated to NOAA his functions under this chapter of the 

Code. By order of Acting Associate Administrator of 

NOAA, organizational name of Weather Bureau 

changed to National Weather Service. For further de-

tails, see Codification note set out under section 311 of 

this title. 

SIMILAR PROVISIONS 

Section is from the Departments of State, Justice, 

and Commerce Appropriation Act, 1944. Similar provi-

sions were contained in the following appropriation 

acts: 
July 2, 1942, ch. 472, title III, 56 Stat. 500. 
June 28, 1941, ch. 258, title II, 55 Stat. 289. 
June 25, 1940, ch. 421, 54 Stat. 539. 
June 30, 1939, ch. 253, title I, 53 Stat. 947. 
June 16, 1938, ch. 464, title I, 52 Stat. 718. 
June 29, 1937, ch. 404, 50 Stat. 403. 

§ 323. Repealed. July 25, 1947, ch. 327, § 1, 61 Stat. 
449 

Section, act Oct. 29, 1942, ch. 632, 56 Stat. 1012, related 

to scholarships for meteorological students in weather 

forecasting during World War II. 

§ 324. Omitted 

CODIFICATION 

Section, act June 3, 1948, ch. 400, title III, 62 Stat. 328, 

which related to extra compensation for certain em-

ployees in Alaska and other territorial possessions, was 

from the Department of Commerce Appropriation Act, 

1949, and was not repeated in subsequent appropriations 

acts. See section 327 of this title. 

SIMILAR PROVISIONS 

Similar provisions were contained in the following 

appropriation acts: 
July 9, 1947, ch. 211, title III, 61 Stat. 301. 
July 5, 1946, ch. 541, title III, 60 Stat. 475. 
May 21, 1945, ch. 129, title III, 59 Stat. 195. 
June 28, 1944, ch. 294, title III, 58 Stat. 424. 
July 1, 1943, ch. 182, title III, 57 Stat. 301. 

§ 325. Authority for certain functions and activi-
ties 

Appropriations now or hereafter provided for 
the National Weather Service shall be available 
for (a) furnishing food and shelter, without re-
payment therefor, to employees of the Govern-
ment assigned to Arctic stations; (b) equipment 
and maintenance of meteorological offices and 
stations, and maintenance and operation of me-
teorological facilities outside the United States 
by contract or otherwise; (c) repairing, altering, 
and improving of buildings occupied by the Na-
tional Weather Service, and care and preserva-
tion of grounds, including the construction of 
necessary outbuildings and sidewalks on public 
streets abutting National Weather Service 
grounds; (d) arranging for communication serv-
ices at rates to be fixed by the Secretary of 
Commerce by agreement with the companies 
performing the services when determined to be 
advantageous to the Government; and (e) pur-
chasing tabulating cards and continuous form 
tabulating paper. 

(June 2, 1948, ch. 373, § 1, 62 Stat. 286; 1965 Reorg. 
Plan No. 2, 1970 eff. July 13, 1965, 30 F.R. 8819, 79 
Stat. 1318; 1970 Reorg. Plan No. 4, eff. Oct. 3, 1970, 
35 F.R. 15627, 84 Stat. 2090.) 

TRANSFER OF FUNCTIONS 

Weather Bureau consolidated with Coast and Geo-

detic Survey to form new agency in Department of 
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Commerce known as Environmental Science Services 

Administration by Reorg. Plan No. 2 of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out as a note 

under section 311 of this title. Functions of Bureau and 

Chief of Bureau transferred to Secretary of Commerce 

by Reorg. Plan. Subsequently, Environmental Science 

Services Administration abolished and National Oce-

anic and Atmospheric Administration established. By 

Department Organization Order 25–5A, Secretary dele-

gated to NOAA his functions under this chapter of the 

Code. By order of Acting Associate Administrator of 

NOAA, organizational name of Weather Bureau 

changed to National Weather Service. For further de-

tails, see Codification note set out under section 311 of 

this title. 

COOPERATIVE WEATHER OBSERVER PROGRAM 

Pub. L. 102–567, title I, § 101(c), Oct. 29, 1992, 106 Stat. 

4270, provided that: ‘‘The Secretary of Commerce may 

use funds otherwise available for conducting weather 

observations to strengthen the Cooperative Weather 

Observer Program and encourage public participation 

in the program. The Secretary may— 

‘‘(1) provide distinctive insignia or paraphernalia to 

Cooperative Weather Observers; and 

‘‘(2) make awards of nominal value to recognize 

continued participation in the program by observers 

or to recognize outstanding achievements by such ob-

servers or groups of observers without regard to any 

law restricting expenditures for such purposes to Fed-

eral employees.’’ 

§ 326. Maintenance of printing office in Washing-
ton, D.C. 

When so specified in appropriation Acts, the 
National Weather Service is authorized to main-
tain a printing office in the city of Washington 
for the printing of weather maps, bulletins, cir-
culars, forms, and other publications: Provided, 
That no printing shall be done by the National 
Weather Service which could be done at the 
Government Printing Office without impairing 
the service of said Service. 

(June 2, 1948, ch. 373, § 2, 62 Stat. 286; 1965 Reorg. 
Plan No. 2, eff. July 13, 1965, 30 F.R. 8819, 79 Stat. 
1318; 1970 Reorg. Plan No. 4, eff. Oct. 3, 1970, 35 
F.R. 15627, 84 Stat. 2090.) 

TRANSFER OF FUNCTIONS 

Weather Bureau consolidated with Coast and Geo-

detic Survey to form new agency in Department of 

Commerce known as Environmental Science Services 

Administration by Reorg. Plan No. 2 of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out as a note 

under section 311 of this title. Functions of Bureau and 

Chief of Bureau transferred to Secretary of Commerce 

by Reorg. Plan. Subsequently, Environmental Science 

Services Administration abolished and National Oce-

anic and Atmospheric Administration established. By 

Department Organization Order 25–5A, Secretary dele-

gated to NOAA his functions under this chapter of the 

Code. By order of Acting Associate Administrator of 

NOAA, organizational name of Weather Bureau 

changed to National Weather Service. For further de-

tails, see Codification note set out under section 311 of 

this title. 

§ 327. Employees for conduct of meteorological 
investigations in Arctic region; appointment 
and compensation; extra compensation to 
other Government employees for taking ob-
servations 

The Secretary of Commerce is authorized to 
(a) appoint employees for the conduct of mete-
orological investigations in the Arctic region 

without regard to the civil service laws and fix 
their compensation without regard to chapter 51 
and subchapter III of chapter 53 of title 5, and 
sections 5542, 5543, 5545, and 5546 of title 5, at 
base rates not to exceed the maximum scheduled 
rate for GS–12, and (b) grant extra compensation 
to employees of other Government agencies for 
taking and transmitting meteorological obser-
vations without regard to section 5533 of title 5. 

(June 2, 1948, ch. 373, § 3, 62 Stat. 286; Pub. L. 
86–397, § 2, Mar. 28, 1960, 74 Stat. 11; Pub. L. 
88–448, title IV, § 401(m), Aug. 19, 1964, 78 Stat. 
491.) 

REFERENCES IN TEXT 

The civil service laws, referred to in text, are set 

forth in Title 5, Government Organization and Employ-

ees. See, particularly, section 3301 et seq. of Title 5. 

CODIFICATION 

In this section, ‘‘chapter 51 and subchapter III of 

chapter 53 of title 5’’, ‘‘sections 5542, 5543, 5545, and 5546 

of title 5’’, and ‘‘section 5533 of title 5’’ substituted for 

‘‘the Classification Act of 1949, as amended (5 U.S.C. 

1071 and the following)’’, ‘‘titles II and III of the Fed-

eral Employees Pay Act of 1945, as amended (5 U.S.C. 

911 and the following)’’, and ‘‘section 301 of the Dual 

Compensation Act’’, respectively, on authority of Pub. 

L. 89–554, § 7(b), Sept. 6, 1966, 80 Stat. 631, the first sec-

tion of which enacted Title 5, Government Organization 

and Employees. 

AMENDMENTS 

1964—Pub. L. 88–448 inserted ‘‘without regard to sec-

tion 5533 of title 5’’. 

1960—Pub. L. 86–397 substituted ‘‘Secretary of Com-

merce’’ for ‘‘Weather Bureau’’, authorized the Sec-

retary to fix the compensation of the employees, and 

limited the base rates to not more than the maximum 

scheduled rate for GS–12. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–448 effective on first day of 

first month which begins later than ninetieth day fol-

lowing Aug. 19, 1964, see section 403 of Pub. L. 88–448. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 5 section 5533. 

§ 328. Transfer from other Government Depart-
ments of surplus equipment and supplies for 
Arctic stations 

Subject to approval of the President, and 
without charge to the National Weather Service, 
the Secretary of the Army, the Secretary of the 
Air Force, and the Secretary of the Navy are au-
thorized to transfer to the National Weather 
Service equipment and supplies which are sur-
plus to the needs of their respective Depart-
ments and necessary for the establishment, 
maintenance, and operation of Arctic weather 
stations. 

(June 2, 1948, ch. 373, § 4, 62 Stat. 286; 1965 Reorg. 
Plan No. 2, 1970 eff. July 13, 1965, 30 F.R. 8819, 79 
Stat. 1318; 1970 Reorg. Plan No. 4, eff. Oct. 3, 1970, 
35 F.R. 15627, 84 Stat. 2090.) 

TRANSFER OF FUNCTIONS 

Functions vested by law (including reorganization 

plan) in Bureau of the Budget or Director of Bureau of 

the Budget transferred to President by section 101 of 

Reorg. Plan No. 2, of 1970, eff. July 1, 1970, 35 F.R. 7959, 

84 Stat. 2085, set out in the Appendix to Title 5, Govern-
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ment Organization and Employees. Section 102 of 1970 

Reorg. Plan No. 2, redesignated Bureau of the Budget 

as Office of Management and Budget. 

Weather Bureau consolidated with Coast and Geo-

detic Survey to form new agency in Department of 

Commerce known as Environmental Science Services 

Administration by Reorg. Plan No. 2 of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out as a note 

under section 311 of this title. Functions of Bureau and 

Chief of Bureau transferred to Secretary of Commerce 

by Reorg. Plan. Subsequently, Environmental Science 

Services Administration abolished and National Oce-

anic and Atmospheric Administration established. By 

Department Organization Order 25–5A, Secretary dele-

gated to NOAA his functions under this chapter of the 

Code. By order of Acting Associate Administrator of 

NOAA, organizational name of Weather Bureau 

changed to National Weather Service. For further de-

tails, see Codification note set out under section 311 of 

this title. 

§ 329. Omitted 

CODIFICATION 

Section, Pub. L. 85–469, title I, § 101, June 25, 1958, 72 

Stat. 234; Pub. L. 86–88, title I, § 101, July 13, 1959, 73 

Stat. 207, which prescribed the maximum base rate of 

pay for employees conducting meteorological inves-

tigations in the Arctic region, was from an appropria-

tion act and was omitted in view of section 327 of this 

title which authorizes the Secretary of Commerce to 

establish the rates of compensation for such personnel. 

Provisions of this section were repeated in Pub. L. 

86–451, title I, § 101, May 13, 1960, 74 Stat. 99. 

CHAPTER 9A—WEATHER MODIFICATION AC-
TIVITIES OR ATTEMPTS; REPORTING RE-
QUIREMENT 

Sec. 

330. Definitions. 

330a. Report requirement; form; information; time 

of submission. 

330b. Duties of Secretary. 

(a) Records, maintenance; summaries, 

publication. 

(b) Public availability of reports, docu-

ments, and other information. 

(c) Disclosure of confidential informa-

tion; prohibition; exceptions. 

330c. Authority of Secretary. 

(a) Information; reports and records; in-

spection; availability of data from 

any Federal agency as limitation of 

authority. 

(b) Noncompliance; application of Attor-

ney General; jurisdiction; orders; 

contempts. 

330d. Violation; penalty. 

330e. Authorization of appropriations. 

§ 330. Definitions 

As used in this chapter— 
(1) The term ‘‘Secretary’’ means the Sec-

retary of Commerce. 
(2) The term ‘‘person’’ means any individual, 

corporation, company, association, firm, part-
nership, society, joint stock company, any 
State or local government or any agency 
thereof, or any other organization, whether 
commercial or nonprofit, who is performing 
weather modification activities, except where 
acting solely as an employee, agent, or inde-
pendent contractor of the Federal Govern-
ment. 

(3) The term ‘‘weather modification’’ means 
any activity performed with the intention of 

producing artificial changes in the composi-
tion, behavior, or dynamics of the atmosphere. 

(4) The term ‘‘United States’’ includes the 
several States, the District of Columbia, the 
Commonwealth of Puerto Rico, and any terri-
tory or insular possession of the United 
States. 

(Pub. L. 92–205, § 1, Dec. 18, 1971, 85 Stat. 735.) 

SHORT TITLE 

Pub. L. 92–205, which is classified to this chapter, is 

popularly known as the ‘‘Weather Modification Report-

ing Act of 1972’’. 

NATIONAL WEATHER MODIFICATION POLICY ACT OF 1976 

Pub. L. 94–490, §§ 1–6(a), Oct. 13, 1976, 90 Stat. 2359–2361, 

provided: 

‘‘[SECTION 1]. That this Act may be cited as the Na-

tional Weather Modification Policy Act of 1976. 

‘‘SEC. 2. DECLARATION OF POLICY. 

‘‘(a) FINDINGS.—The Congress finds and declares the 

following: 

‘‘(1) Weather-related disasters and hazards, includ-

ing drought, hurricanes, tornadoes, hail, lightning, 

fog, floods, and frost, result in substantial human suf-

fering and loss of life, billions of dollars of annual 

economic losses to owners of crops and other prop-

erty, and substantial financial loss to the United 

States Treasury; 

‘‘(2) Weather modification technology has signifi-

cant potential for preventing, diverting, moderating, 

or ameliorating the adverse effects of such disasters 

and hazards and enhancing crop production and the 

availability of water; 

‘‘(3) The interstate nature of climatic and related 

phenomena, the severe economic hardships experi-

enced as the result of occasional drought and other 

adverse meteorological conditions, and the existing 

role and responsibilities of the Federal Government 

with respect to disaster relief, require appropriate 

Federal action to prevent or alleviate such disasters 

and hazards; and 

‘‘(4) Weather modification programs may have long- 

range and unexpected effects on existing climatic 

patterns which are not confined by national bound-

aries. 

‘‘(b) PURPOSE.—It is therefore declared to be the pur-

pose of the Congress in this Act to develop a compre-

hensive and coordinated national weather modification 

policy and a national program of weather modification 

research and development— 

‘‘(1) to determine the means by which deliberate 

weather modification can be used at the present time 

to decrease the adverse impact of weather on agri-

culture, economic growth, and the general public wel-

fare, and to determine the potential for weather 

modification; 

‘‘(2) to conduct research into those scientific areas 

considered most likely to lead to practical techniques 

for drought prevention or alleviation and other forms 

of deliberate weather modification; 

‘‘(3) to develop practical methods and devices for 

weather modification; 

‘‘(4) to make weather modification research find-

ings available to interested parties; 

‘‘(5) to assess the economic, social, environmental, 

and legal impact of an operational weather modifica-

tion program; 

‘‘(6) to develop both national and international 

mechanisms designed to minimize conflicts which 

may arise with respect to the peaceful uses of weath-

er modification; and 

‘‘(7) to integrate the results of existing experience 

and studies in weather modification activities into 

model codes and agreements for regulation of domes-

tic and international weather modification activities. 

‘‘SEC. 3. DEFINITIONS. 

‘‘As used in this Act: 
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‘‘(1) The term ‘Secretary’ means the Secretary of 

Commerce. 
‘‘(2) The term ‘State’ means any State of the United 

States, the District of Columbia, or any Common-

wealth, territory, or possession of the United States. 
‘‘(3) The term ‘weather modification’ means any ac-

tivity performed with the intention and expectation of 

producing changes in precipitation, wind, fog, light-

ning, and other atmospheric phenomena. 
‘‘SEC. 4. STUDY. 

‘‘The Secretary shall conduct a comprehensive inves-

tigation and study of the state of scientific knowledge 

concerning weather modification, the present state of 

development of weather modification technology, the 

problems impeding effective implementation of weath-

er modification technology, and other related matters. 

Such study shall include— 
‘‘(1) a review and analysis of the present and past 

research efforts to establish practical weather modi-

fication technology, particularly as it relates to re-

ducing loss of life and crop and property destruction; 
‘‘(2) a review and analysis of research needs in 

weather modification to establish areas in which 

more research could be expected to yield the greatest 

return in terms of practical weather modification 

technology; 
‘‘(3) a review and analysis of existing studies to es-

tablish the probable economic importance to the 

United States in terms of agricultural production, en-

ergy, and related economic factors if the present 

weather modification technology were to be effec-

tively implemented; 
‘‘(4) an assessment of the legal, social, and eco-

logical implications of expanded and effective re-

search and operational weather modification 

projects; 
‘‘(5) formulation of one or more options for a model 

regulatory code for domestic weather modification 

activities, such code to be based on a review and 

analysis of experience and studies in this area, and to 

be adaptable to State and national needs; 
‘‘(6) recommendations concerning legislation desir-

able at all levels of government to implement a na-

tional weather modification policy and program; 
‘‘(7) a review of the international importance and 

implications of weather modification activities by 

the United States; 
‘‘(8) a review and analysis of present and past fund-

ing for weather modification from all sources to de-

termine the sources and adequacy of funding in the 

light of the needs of the Nation; 
‘‘(9) a review and analysis of the purpose, policy, 

methods, and funding of the Federal departments and 

agencies involved in weather modification and of the 

existing interagency coordination of weather modi-

fication research efforts; 
‘‘(10) a review and analysis of the necessity and fea-

sibility of negotiating an international agreement 

concerning the peaceful uses of weather modification; 

and 
‘‘(11) formulation of one or more options for a 

model international agreement concerning the peace-

ful uses of weather modification and the regulation of 

national weather modification activities; and a re-

view and analysis of the necessity and feasibility of 

negotiating such an agreement. 
‘‘SEC. 5. REPORT. 

‘‘(a) IN GENERAL.—The Secretary shall prepare and 

submit to the President and the Congress, within 1 year 

after the date of enactment of this Act [Oct. 13, 1976], 

a final report on the findings, conclusions, and recom-

mendations of the study conducted pursuant to section 

4. Such report shall include: 
‘‘(1) a summary of the findings made with respect 

to each of the areas of investigation specified in sec-

tion 4; 
‘‘(2) other findings which are pertinent to the deter-

mination and implementation of a national policy on 

weather modifications; 
‘‘(3) a recommended national policy on weather 

modification and a recommended national weather 

modification research and development program 

which is consistent with, and likely to contribute to, 

achieving the objectives of such policy; 

‘‘(4) recommendations for levels of Federal funding 

sufficient to support adequately a national weather 

modification research and development program; 

‘‘(5) recommendations for any changes in the orga-

nization and involvement of Federal departments and 

agencies in weather modification which may be need-

ed to implement effectively the recommended na-

tional policy on weather modification and the rec-

ommended research and development program; and 

‘‘(6) recommendations for any regulatory and other 

legislation which may be required to implement such 

policy and program or for any international agree-

ment which may be appropriate concerning the 

peaceful uses of weather modification, including rec-

ommendations concerning the dissemination, refine-

ment, and possible implementation of the model do-

mestic code and international agreement developed 

under the specifications of section 4. 

Each department, agency, and other instrumentality of 

the Federal Government is authorized and directed to 

furnish the Secretary any information which the Sec-

retary deems necessary to carry out his functions 

under this Act. 

‘‘(b) OPERATION AND CONSULTATION.—The Secretary 

shall solicit and consider the views of State agencies, 

private firms, institutions of higher learning, and other 

interested persons and governmental entities in the 

conduct of the study required by section 4, and in the 

preparation of the report required by subsection (a). 

‘‘SEC. 6. AUTHORIZATION FOR APPROPRIATIONS. 

‘‘(a) There is authorized to be appropriated to the 

Secretary for the purposes of carrying out the provi-

sions of this Act not to exceed $1,000,000.’’ 

§ 330a. Report requirement; form; information; 
time of submission 

No person may engage, or attempt to engage, 
in any weather modification activity in the 
United States unless he submits to the Sec-
retary such reports with respect thereto, in such 
form and containing such information, as the 
Secretary may by rule prescribe. The Secretary 
may require that such reports be submitted to 
him before, during, and after any such activity 
or attempt. 

(Pub. L. 92–205, § 2, Dec. 18, 1971, 85 Stat. 736.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 330d of this title. 

§ 330b. Duties of Secretary 

(a) Records, maintenance; summaries, publica-
tion 

The Secretary shall maintain a record of 
weather modification activities, including at-
tempts, which take place in the United States 
and shall publish summaries thereof from time 
to time as he determines. 

(b) Public availability of reports, documents, and 
other information 

All reports, documents, and other information 
received by the Secretary under the provisions 
of this chapter shall be made available to the 
public to the fullest practicable extent. 

(c) Disclosure of confidential information; prohi-
bition; exceptions 

In carrying out the provisions of this section, 
the Secretary shall not disclose any information 
referred to in section 1905 of title 18 and is other-
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wise unavailable to the public, except that such 
information shall be disclosed— 

(1) to other Federal Government depart-
ments, agencies, and officials for official use 
upon request; 

(2) in any judicial proceeding under court 
order formulated to preserve the confidential-
ity of such information without impairing the 
proceeding; and 

(3) to the public if necessary to protect their 
health and safety. 

(Pub. L. 92–205, § 3, Dec. 18, 1971, 85 Stat. 736.) 

§ 330c. Authority of Secretary 

(a) Information; reports and records; inspection; 
availability of data from any Federal agency 
as limitation of authority 

The Secretary may obtain from any person 
whose activities relate to weather modification 
by rule, subpena, or otherwise such information 
in the form of testimony, books, records, or 
other writings, may require the keeping and fur-
nishing of such reports and records, and may 
make such inspection of the books, records, and 
other writings and premises and property of any 
person as may be deemed necessary or appro-
priate by him to carry out the provisions of this 
chapter, but this authority shall not be exer-
cised to obtain any information with respect to 
which adequate and authoritative data are 
available from any Federal agency. 

(b) Noncompliance; application of Attorney Gen-
eral; jurisdiction; orders; contempts 

In case of contumacy by, or refusal to obey a 
subpena served upon any person pursuant to this 
section, the district court of the United States 
for any district in which such person is found or 
resides or transacts business, upon application 
by the Attorney General, shall have jurisdiction 
to issue an order requiring such person to appear 
and give testimony or to appear and produce 
documents, or both; and any failure to obey such 
order of the court may be punished by such 
court as a contempt thereof. 

(Pub. L. 92–205, § 4, Dec. 18, 1971, 85 Stat. 736.) 

§ 330d. Violation; penalty 

Any person who knowingly and willfully vio-
lates section 330a of this title, or any rule issued 
thereunder, shall upon conviction thereof be 
fined not more than $10,000. 

(Pub. L. 92–205, § 5, Dec. 18, 1971, 85 Stat. 736.) 

§ 330e. Authorization of appropriations 

There are authorized to be appropriated 
$150,000 for the fiscal year ending June 30, 1972, 
$200,000 each for the fiscal years 1973 through 
1980, $100,000 for the fiscal year ending Septem-
ber 30, 1981, $100,000 for the fiscal year ending 
September 30, 1986, $100,000 for the fiscal year 
ending September 30, 1987, $100,000 for the fiscal 
year ending September 30, 1988, to carry out the 
provisions of this chapter. 

(Pub. L. 92–205, § 6, Dec. 18, 1971, 85 Stat. 736; Pub. 
L. 93–436, Oct. 5, 1974, 88 Stat. 1212; Pub. L. 
94–490, § 6(b), Oct. 13, 1976, 90 Stat. 2362; Pub. L. 
96–547, § 2, Dec. 18, 1980, 94 Stat. 3217; Pub. L. 
99–272, title VI, § 6081, Apr. 7, 1986, 100 Stat. 135.) 

AMENDMENTS 

1986—Pub. L. 99–272 authorized appropriation of 

$100,000 for fiscal years ending September 30, 1986, 1987, 

and 1988. 

1980—Pub. L. 96–547 amended Pub. L. 96–547, thereby 

inserting provisions setting forth authorization of ap-

propriations for fiscal year ending Sept. 30, 1981. 

1976—Pub. L. 94–490 authorized appropriation of 

$200,000 for each of fiscal years 1978, 1979, and 1980. 

1974—Pub. L. 93–436 extended authorization of appro-

priation of $200,000 for each of fiscal years ending June 

30, 1975, 1976, and 1977. 

CHAPTER 10—WAR FINANCE CORPORATION 

§§ 331 to 374. Omitted 

CODIFICATION 

Sections referred to War Finance Corporation. They 

were derived from acts Apr. 5, 1918, ch. 45, §§ 1–19, 24–28, 

300, 302–304, 40 Stat. 506–512, 514, 515; Mar. 3, 1919, ch. 100, 

§ 10, 40 Stat. 1314; Jan. 4, 1921, ch. 9, 41 Stat. 1084; Aug. 

24, 1921, ch. 80, §§ 1–3, 5–7, 42 Stat. 181–184; June 10, 1922, 

ch. 215, §§ 2, 3, 42 Stat. 634; Mar. 4, 1923, ch. 252, title V, 

§§ 502, 503, 42 Stat. 1481; Feb. 20, 1924, ch. 37, §§ 1–4, 43 

Stat. 14, 15; Apr. 4, 1928, ch. 315, 45 Stat. 405; May 29, 

1928, ch. 901, § 1(116), 45 Stat. 995; Mar. 1, 1929, ch. 444, 45 

Stat. 1442; Aug. 23, 1935, ch. 614, § 203(a), 49 Stat. 704. 

War Finance Corporation was abolished and Sec-

retary of Treasury was directed to complete and wind 

up its affairs and dispose of its assets in accordance 

with act Mar. 1, 1929, ch. 444, 45 Stat. 1442, not later 

than Dec. 31, 1939. All its functions, property, and obli-

gations not previously transferred by statute to Sec-

retary of Treasury were transferred to Department of 

Treasury by Reorg. Plan No. II, of 1939, § 2(c), eff. July 

1, 1939, 4 F.R. 2731, 53 Stat. 1432, set out in the Appendix 

to Title 5, Government Organization and Employees. 

See also sections 401 to 404 of Reorg. Plan No. II of 1939 

for provisions relating to transfer of functions, records, 

property, personnel, and funds. 

In a letter addressed to the Speaker of the House of 

Representatives and dated October 26, 1942, the Acting 

Secretary of the Treasury transmitted the final report 

of the affairs of the War Finance Corporation covering 

the period of its existence from April 5, 1918 through 

June 30, 1939. 

REPEALS 

Sections 1, 2, 5 to 19, 200 to 206, 300 and 302 to 306 of 

act Apr. 5, 1918, ch. 45, 40 Stat. 506 to 512, 514, 515, for-

merly classified to sections 331 to 347 and 361 to 365 of 

this title, were repealed by Pub. L. 89–554, § 8(a), Sept. 

6, 1966, 80 Stat. 643. 

Sections 3 and 4 of act Apr. 5, 1918, ch. 45, 40 Stat. 507, 

which authorized the appointment of Government em-

ployees to membership on the Board of Directors of the 

War Finance Corporation and provided for their com-

pensation, previously omitted from this Code, were re-

pealed by Pub. L. 88–448, title IV, § 402(a)(16), Aug. 19, 

1964, 78 Stat. 493. 

Sections 9 and 10 of act Mar. 3, 1919, ch. 100, 40 Stat. 

1313, 1314, formerly classified to section 343 of this title, 

were repealed by Pub. L. 89–554, § 8(a), Sept. 6, 1966, 80 

Stat. 644. 

Act Jan. 4, 1921, ch. 9, 41 Stat. 1084, formerly classi-

fied to section 373 of this title, was repealed by Pub. L. 

89–554, § 8(a), Sept. 6, 1966, 80 Stat. 644. 

Act Aug. 24, 1921, ch. 80, 42 Stat. 181, formerly classi-

fied to sections 331, 340, 341, 343, 348 to 352 and 364 of this 

title, was repealed by Pub. L. 89–554, § 8(a), Sept. 6, 1966, 

80 Stat. 645. 

Act June 10, 1922, ch. 215, 42 Stat. 634, formerly classi-

fied to sections 340 and 343 of this title, was repealed by 

Pub. L. 89–554, § 8(a), Sept. 6, 1966, 80 Stat. 645. 

Sections 501 to 503 of act Mar. 4, 1923, ch. 252, 42 Stat. 

1480, 1481, formerly classified to sections 340 and 343 of 

this title, were repealed by Pub. L. 89–554, § 8(a), Sept. 

6, 1966, 80 Stat. 645. 
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Act Feb. 20, 1924, ch. 37, 43 Stat. 14, formerly classi-

fied to sections 343, 371 and 372 of this title, was re-

pealed by Pub. L. 89–554, § 8(a), Sept. 6, 1966, 80 Stat. 645. 
Act Apr. 4, 1928, ch. 315, 45 Stat. 405, formerly classi-

fied to section 331 of this title, was repealed by Pub. L. 

89–554, § 8(a), Sept. 6, 1966, 80 Stat. 647. 
Act May 29, 1928, ch. 901, § 1(116), 45 Stat. 995, formerly 

classified to section 347 of this title, was repealed by 

Pub. L. 89–554, § 8(a), Sept. 6, 1966, 80 Stat. 647. 
Act Mar. 1, 1929, ch. 444, 45 Stat. 1442, formerly classi-

fied to section 374 of this title, was repealed by Pub. L. 

89–554, § 8(a), Sept. 6, 1966, 80 Stat. 647. 

CHAPTER 10A—COLLECTION OF STATE 
CIGARETTE TAXES 

Sec. 

375. Definitions. 
376. Reports to State tobacco tax administrator. 

(a) Contents. 
(b) Presumptive evidence. 

377. Penalties. 
378. Jurisdiction to prevent and restrain viola-

tions. 

§ 375. Definitions 

For the purposes of this chapter— 
(1) The term ‘‘person’’ includes corporations, 

companies, associations, firms, partnerships, 
societies, and joint stock companies, as well 
as individuals. 

(2) The term ‘‘cigarette’’ means any roll for 
smoking made wholly or in part of tobacco, ir-
respective of size or shape and whether or not 
such tobacco is flavored, adulterated, or mixed 
with any other ingredient, the wrapper or 
cover of which is made of paper or any other 
substance or material except tobacco. 

(3) The term ‘‘distributor licensed by or lo-
cated in such State’’ means— 

(A) in the case of any State which by State 
statute or regulation authorizes the dis-
tribution of cigarettes at wholesale or retail, 
any person so authorized, or 

(B) in the case of any other State, any per-
son located in such State who distributes 
cigarettes at wholesale or retail; 

but such term in no case includes a person who 
acquires cigarettes for purposes other than re-
sale. 

(4) The term ‘‘use’’, in addition to its ordi-
nary meaning, means the consumption, stor-
age, handling, or disposal of cigarettes. 

(5) The term ‘‘tobacco tax administrator’’ 
means the State official duly authorized to ad-
minister the cigarette tax law of a State. 

(6) The term ‘‘State’’ includes the District of 
Columbia, Alaska, Hawaii, and the Common-
wealth of Puerto Rico. 

(7) The term ‘‘transfers for profit’’ means 
any transfer for profit or other disposition for 
profit, including any transfer or disposition by 
an agent to his principal in connection with 
which the agent receives anything of value. 

(Oct. 19, 1949, ch. 699, § 1, 63 Stat. 884; Aug. 9, 1955, 
ch. 695, § 1, 69 Stat. 627.) 

AMENDMENTS 

1955—Act Aug. 9, 1955, inserted definitions of ‘‘State’’ 

and ‘‘distributor licensed by or located in such State’’, 

broadened definition of ‘‘person’’, and substituted defi-

nition of ‘‘transfers for profit’’ for ‘‘disposing of’’. 

EFFECTIVE DATE OF 1955 AMENDMENT 

Section 2 of act Aug. 9, 1955, provided that: 

‘‘(a) Except as provided in subsection (b), the amend-

ments made by this Act [amending this section and sec-

tions 376 to 378 of this title] shall take effect thirty 

days after the date of its enactment [Aug. 9, 1955]. 

‘‘(b) The provisions of section 2(a) of the Act of Octo-

ber 19, 1949, as amended by this Act [section 376(a) of 

this title], insofar as it requires the filing of memo-

randa or copies of invoices with the appropriate tax ad-

ministrator for shipments of cigarettes into the Dis-

trict of Columbia, Alaska, Hawaii, and the Common-

wealth of Puerto Rico, shall apply in respect of memo-

randa or copies of invoices covering shipments made 

during calendar months beginning after the month in 

which this Act is enacted [August 1955].’’ 

ADMISSION OF ALASKA AND HAWAII TO STATEHOOD 

Alaska was admitted into the Union on Jan. 3, 1959, 

on issuance of Proc. No. 3269, Jan. 3, 1959, 24 F.R. 81, 73 

Stat. c16, and Hawaii was admitted into the Union on 

Aug. 21, 1959, on issuance of Proc. No. 3309, Aug. 21, 1959, 

24 F.R. 6868, 73 Stat. c74. For Alaska Statehood Law, 

see Pub. L. 85–508, July 7, 1958, 72 Stat. 339, set out as 

a note preceding section 21 of Title 48, Territories and 

Insular Possessions. For Hawaii Statehood Law, see 

Pub. L. 86–3, Mar. 18, 1959, 73 Stat. 4, set out as a note 

preceding section 491 of Title 48. 

§ 376. Reports to State tobacco tax administrator 

(a) Contents 

Any person who sells or transfers for profit 
cigarettes in interstate commerce, whereby such 
cigarettes are shipped into a State taxing the 
sale or use of cigarettes, to other than a dis-
tributor licensed by or located in such State, or 
who advertises or offers cigarettes for such a 
sale or transfer and shipment, shall— 

(1) first file with the tobacco tax adminis-
trator of the State into which such shipment 
is made or in which such advertisement or 
offer is disseminated a statement setting forth 
his name and trade name (if any), and the ad-
dress of his principal place of business and of 
any other place of business; and 

(2) not later than the 10th day of each cal-
endar month, file with the tobacco tax admin-
istrator of the State into which such shipment 
is made, a memorandum or a copy of the in-
voice covering each and every shipment of 
cigarettes made during the previous calendar 
month into such State; the memorandum or 
invoice in each case to include the name and 
address of the person to whom the shipment 
was made, the brand, and the quantity thereof. 

(b) Presumptive evidence 

The fact that any person ships or delivers for 
shipment any cigarettes shall, if such shipment 
is into a State in which such person has filed a 
statement with the tobacco tax administrator 
under subsection (a)(1) of this section, be pre-
sumptive evidence (1) that such cigarettes were 
sold, or transferred for profit, by such person, 
and (2) that such sale or transfer was to other 
than a distributor licensed by or located in such 
State. 

(Oct. 19, 1949, ch. 699, § 2, 63 Stat. 884; Aug. 15, 
1953, ch. 512, title II, § 201(a), 67 Stat. 617; Aug. 9, 
1955, ch. 695, § 1, 69 Stat. 627.) 

AMENDMENTS 

1955—Act Aug. 9, 1955, designated existing provisions 

as subsec. (a), inserted provisions requiring filing of a 

statement of name, trade name, address, and places of 
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business by persons who sell or transfer for profit ciga-

rettes in interstate commerce or by persons who adver-

tise or offer cigarettes for such sale or transfer, and 

added subsec. (b). 

1953—Act Aug. 15, 1953, required that the memoran-

dum or copy of invoice be filed with, rather than for-

warded to, the tobacco tax administrator. 

EFFECTIVE DATE OF 1955 AMENDMENT 

For effective date of amendment by act Aug. 9, 1955, 

see section 2 of act Aug. 9, 1955, set out as a note under 

section 375 of this title. 

EFFECTIVE DATE OF 1953 AMENDMENT 

Section 201(b) of act Aug. 15, 1953, provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] shall apply only in respect of memoranda or cop-

ies of invoices covering shipments made during the cal-

endar month in which this Act is enacted [August 1953] 

and subsequent calendar months.’’ 

§ 377. Penalties 

Whoever violates any provision of this chapter 
shall be guilty of a misdemeanor and shall be 
fined not more than $1,000, or imprisoned not 
more than 6 months, or both. 

(Oct. 19, 1949, ch. 699, § 3, 63 Stat. 885; Aug. 9, 1955, 
ch. 695, § 1, 69 Stat. 628.) 

AMENDMENTS 

1955—Act Aug. 9, 1955, substituted ‘‘any provision of 

this chapter’’ for ‘‘the provisions of this chapter’’. 

EFFECTIVE DATE OF 1955 AMENDMENT 

Amendment by act Aug. 9, 1955, effective 30 days after 

Aug. 9, 1955, see section 2 of act Aug. 9, 1955, set out as 

a note under section 375 of this title. 

§ 378. Jurisdiction to prevent and restrain viola-
tions 

The United States district courts shall have 
jurisdiction to prevent and restrain violations of 
this chapter. 

(Oct. 19, 1949, ch. 699, § 4, as added Aug. 9, 1955, 
ch. 695, § 1, 69 Stat. 628.) 

EFFECTIVE DATE 

Section effective 30 days after Aug. 9, 1955, see section 

2 of act Aug. 9, 1955, set out as a note under section 375 

of this title. 

CHAPTER 10B—STATE TAXATION OF 
INCOME FROM INTERSTATE COMMERCE 

SUBCHAPTER I—NET INCOME TAXES 

Sec. 

381. Imposition of net income tax. 

(a) Minimum standards. 

(b) Domestic corporations; persons domi-

ciled in or residents of a State. 

(c) Sales or solicitation of orders for 

sales by independent contractors. 

(d) Definitions. 

382. Assessment of net income taxes. 

(a) Limitations. 

(b) Collections. 

383. ‘‘Net income tax’’ defined. 

384. Separability. 

SUBCHAPTER II—DISCRIMINATORY TAXES 

391. Tax on or with respect to generation or trans-

mission of electricity. 

SUBCHAPTER I—NET INCOME TAXES 

§ 381. Imposition of net income tax 

(a) Minimum standards 

No State, or political subdivision thereof, 
shall have power to impose, for any taxable year 
ending after September 14, 1959, a net income 
tax on the income derived within such State by 
any person from interstate commerce if the only 
business activities within such State by or on 
behalf of such person during such taxable year 
are either, or both, of the following: 

(1) the solicitation of orders by such person, 
or his representative, in such State for sales of 
tangible personal property, which orders are 
sent outside the State for approval or rejec-
tion, and, if approved, are filled by shipment 
or delivery from a point outside the State; and 

(2) the solicitation of orders by such person, 
or his representative, in such State in the 
name of or for the benefit of a prospective cus-
tomer of such person, if orders by such cus-
tomer to such person to enable such customer 
to fill orders resulting from such solicitation 
are orders described in paragraph (1). 

(b) Domestic corporations; persons domiciled in 
or residents of a State 

The provisions of subsection (a) of this section 
shall not apply to the imposition of a net in-
come tax by any State, or political subdivision 
thereof, with respect to— 

(1) any corporation which is incorporated 
under the laws of such State; or 

(2) any individual who, under the laws of 
such State, is domiciled in, or a resident of, 
such State. 

(c) Sales or solicitation of orders for sales by 
independent contractors 

For purposes of subsection (a) of this section, 
a person shall not be considered to have engaged 
in business activities within a State during any 
taxable year merely by reason of sales in such 
State, or the solicitation of orders for sales in 
such State, of tangible personal property on be-
half of such person by one or more independent 
contractors, or by reason of the maintenance, of 
an office in such State by one or more independ-
ent contractors whose activities on behalf of 
such person in such State consist solely of mak-
ing sales, or soliciting orders for sales, or tan-
gible personal property. 

(d) Definitions 

For purposes of this section— 
(1) the term ‘‘independent contractor’’ 

means a commission agent, broker, or other 
independent contractor who is engaged in sell-
ing, or soliciting orders for the sale of, tan-
gible personal property for more than one 
principal and who holds himself out as such in 
the regular course of his business activities; 
and 

(2) the term ‘‘representative’’ does not in-
clude an independent contractor. 

(Pub. L. 86–272, title I, § 101, Sept. 14, 1959, 73 
Stat. 555.) 

STUDY AND REPORT BY CONGRESSIONAL COMMITTEES OF 

STATE TAXATION FROM INTERSTATE COMMERCE 

Title II of Pub. L. 86–272, as amended by Pub. L. 87–17, 

Apr. 7, 1961, 75 Stat. 41; Pub. L. 87–435, Apr. 21, 1962, 76 
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Stat. 55; Pub. L. 88–42, June 21, 1963, 77 Stat. 67; Pub. L. 

88–286, Mar. 18, 1964, 78 Stat. 166, and repealed by Pub. 

L. 94–455, title XXI, § 2121(a), Oct. 4, 1976, 90 Stat. 1914, 

provided for a study by the Committee on the Judiciary 

of the House of Representatives and the Committee on 

Finance of the United States Senate, acting separately 

or jointly, or any duly authorized subcommittee there-

of, of all matters pertaining to the taxation of inter-

state commerce by the States, territories, and posses-

sions of the United States, the District of Columbia, 

and the Commonwealth of Puerto Rico, or any political 

or taxing subdivision of the foregoing, and for a report 

together with their proposals for legislation on or be-

fore June 30, 1965. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 382 of this title. 

§ 382. Assessment of net income taxes 

(a) Limitations 

No State, or political subdivision thereof, 
shall have power to assess, after September 14, 
1959, any net income tax which was imposed by 
such State or political subdivision, as the case 
may be, for any taxable year ending on or before 
such date, on the income derived within such 
State by any person from interstate commerce, 
if the imposition of such tax for a taxable year 
ending after such date is prohibited by section 
381 of this title. 

(b) Collections 

The provisions of subsection (a) of this section 
shall not be construed— 

(1) to invalidate the collection, on or before 
September 14, 1959, of any net income tax im-
posed for a taxable year ending on or before 
such date, or 

(2) to prohibit the collection, after Septem-
ber 14, 1959, of any net income tax which was 
assessed on or before such date for a taxable 
year ending on or before such date. 

(Pub. L. 86–272, title I, § 102, Sept. 14, 1959, 73 
Stat. 556.) 

§ 383. ‘‘Net income tax’’ defined 

For purposes of this chapter, the term ‘‘net in-
come tax’’ means any tax imposed on, or meas-
ured by, net income. 

(Pub. L. 86–272, title I, § 103, Sept. 14, 1959, 73 
Stat. 556.) 

§ 384. Separability 

If any provision of this chapter or the applica-
tion of such provision to any person or circum-
stance is held invalid, the remainder of this 
chapter or the application of such provision to 
persons or circumstances other than those to 
which it is held invalid, shall not be affected 
thereby. 

(Pub. L. 86–272, title I, § 104, Sept. 14, 1959, 73 
Stat. 556.) 

SUBCHAPTER II—DISCRIMINATORY TAXES 

§ 391. Tax on or with respect to generation or 
transmission of electricity 

No State, or political subdivision thereof, may 
impose or assess a tax on or with respect to the 
generation or transmission of electricity which 

discriminates against out-of-State manufactur-
ers, producers, wholesalers, retailers, or con-
sumers of that electricity. For purposes of this 
section a tax is discriminatory if it results, ei-
ther directly or indirectly, in a greater tax bur-
den on electricity which is generated and trans-
mitted in interstate commerce than on elec-
tricity which is generated and transmitted in 
intrastate commerce. 

(Pub. L. 86–272, title II, § 201, as added Pub. L. 
94–455, title XXI, § 2121(a), Oct. 4, 1976, 90 Stat. 
1914.) 

EFFECTIVE DATE 

Section 2121(b) of Pub. L. 94–455 provided that: ‘‘The 

amendment made by subsection (a) [enacting this sec-

tion] shall take effect beginning June 30, 1974.’’ 

CHAPTER 11—CAUSTIC POISONS 

§§ 401 to 411. Repealed. Pub. L. 86–613, § 19, for-
merly § 18, July 12, 1960, 74 Stat. 381; renum-
bered Pub. L. 91–113, § 4(a), Nov. 6, 1969, 83 
Stat. 189 

Sections 401 to 411, act Mar. 4, 1927, ch. 489, §§ 1–10, 12, 

44 Stat. 1406–1410, prohibited misbranded shipments of 

dangerous caustic or corrosive substances in interstate 

or foreign commerce. See chapter 30 [§ 1261 et seq.] of 

this title. 

EFFECTIVE DATE OF REPEAL; SAVINGS PROVISION 

Pub. L. 86–613, § 19, formerly § 18, July 12, 1960, 74 Stat. 

381, renumbered and amended by Pub. L. 91–113, § 4(a), 

(b)(2), Nov. 6, 1969, 83 Stat. 189, 190, provided that: ‘‘The 

Federal Caustic Poison Act [sections 401 to 411 of this 

title] (44 Stat. 1406) is repealed effective at the close of 

the sixth calendar month after the month of enactment 

of this Act [July 12, 1960], except that the Federal Caus-

tic Poison Act shall remain in full force and effect with 

respect to any ‘dangerous caustic or corrosive sub-

stance’ (as defined by that Act) which is an article sub-

ject to the Federal Food, Drug, and Cosmetic Act 

[chapter 9 of title 21] and which is, by virtue of para-

graph 2 of section 2(f) of this Act [section 1261(f)(2) of 

this title] excluded from the term ‘hazardous sub-

stance’ as defined in this Act [chapter 30 of this title]: 

Provided, That, if the Secretary, pursuant to section 

17(b) of this Act [set out as a note under section 1261 of 

this title], prescribes an additional period or periods 

during which violations of this Act [chapter 30 of this 

title] shall not be enforceable and if such additional pe-

riod or periods are applicable to violations of this Act 

[chapter 30 of this title] involving one or more sub-

stances defined as ‘dangerous caustic or corrosive sub-

stances’ by the Federal Caustic Poison Act, that Act 

shall, with respect to such substance or substances, re-

main in full force and effect during such additional pe-

riod or periods; Provided further, That, with respect to 

violations, liabilities incurred or appeals taken prior to 

the close of said sixth month or, if applicable, prior to 

the expiration of the additional period or periods re-

ferred to in the preceding proviso, all provisions of the 

Federal Caustic Poison Act shall be deemed to remain 

in full force for the purpose of sustaining any proper 

suit, action, or other proceeding with respect to any 

such violations, liabilities, and appeals.’’ 

CHAPTER 12—DISCRIMINATION AGAINST 
FARMERS’ COOPERATIVE ASSOCIATIONS 
BY BOARDS OF TRADE 

Sec. 

431. Definitions. 

432. Boards of trade dealing in agricultural prod-

ucts; exclusion of representatives of cooper-

ative associations prohibited. 
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Sec. 

433. Remedies of cooperative association excluded 

from representation. 

§ 431. Definitions 

When used in this chapter (a) the term ‘‘agri-
cultural products’’, means agricultural, horti-
cultural, viticultural, and dairy products, food 
products of livestock, the products of poultry 
and bee raising, the edible products of forestry, 
and any and all products raised or produced on 
farms and processed or manufactured products 
thereof, transported or intended to be trans-
ported in interstate and/or foreign commerce. 

(b) The words ‘‘board of trade’’ shall be held to 
include and mean any exchange or association, 
whether incorporated or unincorporated, of per-
sons who shall be engaged in the business of 
buying or selling agricultural products or re-
ceiving the same for sale on consignment, ex-
cept markets designated as contract markets 
under the Commodity Exchange Act [7 U.S.C. 1 
et seq.]. 

(c) The words ‘‘interstate commerce’’ shall be 
construed to mean commerce between any 
State, Territory, or possession, or the District of 
Columbia, and any place outside thereof; or be-
tween points within the same State, Territory, 
or possession, or the District of Columbia, but 
through any place outside thereof, or within any 
Territory or possession, or the District of Co-
lumbia. 

(d) For the purposes of this chapter (but not in 
any wise limiting the foregoing definition of 
interstate commerce) a transaction in respect to 
any article shall be considered to be in inter-
state commerce if such article is part of that 
current of commerce usual in dealing in agricul-
tural products whereby they are sent from one 
State with the expectation that they will end 
their transit, after purchase, in another, includ-
ing, in addition to cases within the above gen-
eral description, all cases where purchase or sale 
is either for shipment to another State or for 
manufacture within the State and the shipment 
outside the State of the products resulting from 
such manufacture. Articles normally in such 
current of commerce shall not be considered out 
of such commerce through resort being had to 
any means or device intended to remove trans-
actions in respect thereto from the provisions of 
this chapter. For the purpose of this paragraph 
the word ‘‘State’’ includes Territory, the Dis-
trict of Columbia, possession of the United 
States, and foreign nation. 

(e) The word ‘‘person’’ shall be construed to 
import the plural or singular, and shall include 
individuals, associations, partnerships, corpora-
tions, and trusts. 

(f) The act, omission, or failure of any official, 
agent, or other person acting for any individual, 
association, partnership, corporation, or trust, 
within the scope of his employment or office, 
shall be deemed the act, omission, or failure of 
such individual, association, partnership, cor-
poration, or trust, as well as of such official, 
agent, or other person. 

(Mar. 4, 1927, ch. 508, § 1, 44 Stat. 1423; June 15, 
1936, ch. 545, § 1, 49 Stat. 1491.) 

REFERENCES IN TEXT 

The Commodity Exchange Act, referred to in subsec. 

(b), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as amend-

ed, which is classified generally to chapter 1 (§ 1 et seq.) 

of Title 7, Agriculture. For complete classification of 

this Act to the Code, see section 1 of Title 7 and Tables. 

AMENDMENTS 

1936—Subsec. (b). Act June 15, 1936, substituted ‘‘Com-

modity Exchange Act’’ for ‘‘Grain Futures Act’’. 

§ 432. Boards of trade dealing in agricultural 
products; exclusion of representatives of co-
operative associations prohibited 

No board of trade whose members are engaged 
in the business of buying or selling agricultural 
products or receiving the same for sale on con-
signment in interstate commerce shall exclude 
from membership in, and all privileges on, such 
board of trade, any duly authorized representa-
tive of any lawfully formed and conducted coop-
erative association, corporate or otherwise, 
composed substantially of producers of agricul-
tural products, or any such representative of 
any organization acting for a group of such asso-
ciations, if such association or organization has 
adequate financial responsibility and complies 
or agrees to comply with such terms and condi-
tions as are or may be imposed lawfully on other 
members of such board: Provided, That no rule of 
a board of trade shall forbid or be construed to 
forbid the return on a patronage basis by such 
cooperative association or organization to its 
bona fide members of moneys collected in excess 
of the expense of conducting the business of 
such association. 

(Mar. 4, 1927, ch. 508, § 2, 44 Stat. 1424.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 433 of this title. 

§ 433. Remedies of cooperative association ex-
cluded from representation 

Any such cooperative association or any such 
organization whose duly authorized representa-
tive is excluded from such membership and 
privileges by any board of trade referred to in 
section 432 of this title may sue in the United 
States District Court in whose jurisdiction such 
board of trade is operated or maintained for a 
mandatory injunction compelling such board of 
trade to admit such duly authorized representa-
tive to such membership and privileges and for 
any damages sustained, and such court shall 
have jurisdiction to issue such an injunction and 
to award such incidental damages as it may 
deem appropriate. 

(Mar. 4, 1927, ch. 508, § 3, 44 Stat. 1424.) 

CHAPTER 13—TEXTILE FOUNDATION 

Sec. 

501. Creation of body corporate; directors; prin-

cipal office; agencies. 

502. Board of directors of Textile Foundation. 

(a) Composition. 

(b) Term of successor; vacancies. 

(c) Compensation; reimbursement for ex-

penses. 

(d) Prohibitions against holding two or 

more offices inapplicable. 

(e) Election of chairman. 
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Sec. 

(f) Board to direct corporation. 
503. Purpose of Foundation. 

(a) Scientific and economic research. 
(b) Payment by Textile Alliance, Incor-

porated. 
504. Powers of Foundation. 
505. Report to Congress. 
506. Amendment and repeal of chapter. 

§ 501. Creation of body corporate; directors; prin-
cipal office; agencies 

The Secretary of Commerce, the Secretary of 
Agriculture, and three directors first appointed 
as provided in section 502 of this title and their 
successors, are created a body corporate of the 
District of Columbia by the name of the ‘‘Tex-
tile Foundation’’ (in this chapter referred to as 
the corporation). The incorporation shall be 
held effected upon the date of the first meeting 
of the board of directors. The corporation shall 
maintain its principal office in the District of 
Columbia and may establish such agencies or 
branch offices at such places as it deems advis-
able. 

(June 10, 1930, ch. 440, § 1, 46 Stat. 539.) 

§ 502. Board of directors of Textile Foundation 

(a) Composition 

The board of directors of the corporation (in 
this chapter referred to as the board) shall be 
constituted as follows: 

(1) The Secretary of Commerce; 
(2) The Secretary of Agriculture; and 
(3) Three individuals, familiar with the tex-

tile industry or its allied branches, including 
that of production of raw materials, and their 
successors, to be appointed by the President, 
one for a term of two years, one for a term of 
three years, and one for a term of four years, 
from the date the incorporation is effected. 

(b) Term of successor; vacancies 

Each successor shall be appointed for a term 
of four years from the date of the expiration of 
the term of the member whom he succeeds, ex-
cept that any successor appointed to fill a va-
cancy occurring prior to the expiration of the 
term shall be appointed only for the unexpired 
term of the member whom he succeeds. A va-
cancy in the office of a director shall not impair 
the power of the remaining directors to execute 
the functions of the board. A majority of the di-
rectors shall constitute a quorum for the trans-
action of the business of the board. 

(c) Compensation; reimbursement for expenses 

The members of the board shall serve without 
compensation for their services as such mem-
bers, but they shall be reimbursed from the cor-
poration for actual expenses incurred by them 
while in the performance of the functions vested 
in the board by this chapter. 

(d) Prohibitions against holding two or more of-
fices inapplicable 

Any officer or employee of the United States, 
or of any corporation acting as a governmental 
agent of the United States, may, in addition to 
his present office, hold the office of director of 
the Textile Foundation without regard to any 
provision of law prohibiting the holding of more 
than one office. 

(e) Election of chairman 

The board at its first meeting and at each an-
nual meeting thereafter shall elect a chairman. 

(f) Board to direct corporation 

The board shall direct the exercise of all the 
powers of the corporation. 

(June 10, 1930, ch. 440, § 2, 46 Stat. 539.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 501 of this title. 

§ 503. Purpose of Foundation 

(a) Scientific and economic research 

The purposes of the corporation shall be to ad-
minister and expend its funds and other prop-
erty for scientific and economic research for the 
benefit and development of the textile industry, 
its allied branches, and including that of produc-
tion of raw materials. 

(b) Payment by Textile Alliance, Incorporated 

The Textile Alliance, Incorporated, is author-
ized to pay to the corporation the amounts pay-
able in accordance with the arrangement be-
tween the Textile Alliance, Incorporated, and 
the Department of State, in lieu of paying such 
amounts into the United States Treasury; ex-
cept that any amounts payable in accordance 
with such arrangement, and paid into the United 
States Treasury before June 10, 1930, are author-
ized to be appropriated to the credit of the cor-
poration. Upon the receipt by the corporation of 
such amounts the liability of the Textile Alli-
ance, Incorporated, under such arrangement 
shall be extinguished. 

(June 10, 1930, ch. 440, § 3, 46 Stat. 539.) 

§ 504. Powers of Foundation 

The corporation— 
(a) Shall have perpetual succession; 
(b) May sue and be sued; 
(c) May adopt a corporate seal and alter it at 

pleasure; 
(d) May adopt and alter bylaws; 
(e) May appoint officers and agents; 
(f) May acquire by purchase, devise, bequest, 

gift, or otherwise, and hold, encumber, convey, 
or otherwise dispose of, such real and personal 
property as may be necessary or appropriate for 
its corporate purposes; 

(g) May invest and reinvest the principal and 
interest of its funds; and 

(h) Generally, may do any and all lawful acts 
necessary or appropriate to carry out the pur-
poses for which the corporation is created. 

(June 10, 1930, ch. 440, § 4, 46 Stat. 540.) 

§ 505. Report to Congress 

The corporation shall, on or before the 1st day 
of December in each year, transmit to Congress 
and to the President a report of its proceedings 
and activities for the preceding calendar year, 
including a detailed statement of its receipts 
and expenditures. Such reports shall not be 
printed as public documents. 

(June 10, 1930, ch. 440, § 5, 46 Stat. 540.) 

§ 506. Amendment and repeal of chapter 

The right to alter, amend, or repeal this chap-
ter is expressly reserved. 



Page 575 TITLE 15—COMMERCE AND TRADE § 522 

(June 10, 1930, ch. 440, § 6, 46 Stat. 540.) 

CHAPTER 13A—FISHING INDUSTRY 

Sec. 

521. Fishing industry; associations authorized; 

‘‘aquatic products’’ defined; marketing 

agencies; requirements. 

522. Monopolies or restraints of trade; service of 

complaint by Secretary of Commerce; hear-

ing; order to cease and desist; jurisdiction 

of district court. 

§ 521. Fishing industry; associations authorized; 
‘‘aquatic products’’ defined; marketing agen-
cies; requirements 

Persons engaged in the fishery industry, as 
fishermen, catching, collecting, or cultivating 
aquatic products, or as planters of aquatic prod-
ucts on public or private beds, may act together 
in associations, corporate or otherwise, with or 
without capital stock, in collectively catching, 
producing, preparing for market, processing, 
handling, and marketing in interstate and for-
eign commerce, such products of said persons so 
engaged. 

The term ‘‘aquatic products’’ includes all com-
mercial products of aquatic life in both fresh 
and salt water, as carried on in the several 
States, the District of Columbia, the several 
Territories of the United States, the insular pos-
sessions, or other places under the jurisdiction 
of the United States. 

Such associations may have marketing agen-
cies in common, and such associations and their 
members may make the necessary contracts and 
agreements to effect such purposes: Provided, 

however, That such associations are operated for 
the mutual benefit of the members thereof, and 
conform to one or both of the following require-
ments: 

First. That no member of the association is al-
lowed more than one vote because of the amount 
of stock or membership capital he may own 
therein; or 

Second. That the association does not pay 
dividends on stock or membership capital in ex-
cess of 8 per centum per annum. 

and in any case to the following: 
Third. That the association shall not deal in 

the products of nonmembers to an amount 
greater in value than such as are handled by it 
for members. 

(June 25, 1934, ch. 742, § 1, 48 Stat. 1213.) 

§ 522. Monopolies or restraints of trade; service 
of complaint by Secretary of Commerce; 
hearing; order to cease and desist; jurisdic-
tion of district court 

If the Secretary of Commerce shall have rea-
son to believe that any such association monop-
olizes or restrains trade in interstate or foreign 
commerce to such an extent that the price of 
any aquatic product is unduly enhanced by rea-
son thereof, he shall serve upon such association 
a complaint stating his charge in that respect, 
to which complaint shall be attached, or con-
tained therein, a notice of hearing, specifying a 
day and place not less than thirty days after the 
service thereof, requiring the association to 
show cause why an order should not be made di-

recting it to cease and desist from monopoliza-
tion or restraint of trade. An association so 
complained of may at the time and place so 
fixed show cause why such order should not be 
entered. The evidence given on such a hearing 
shall be taken under such rules and regulations 
as the Secretary of Commerce may prescribe, re-
duced to writing, and made a part of the record 
therein. If upon such hearing the Secretary of 
Commerce shall be of the opinion that such as-
sociation monopolizes or restrains trade in 
interstate or foreign commerce to such an ex-
tent that the price of any aquatic product is un-
duly enhanced thereby, he shall issue and cause 
to be served upon the association an order recit-
ing the facts found by him, directing such asso-
ciation to cease and desist from monopolization 
or restraint of trade. On the request of such as-
sociation or if such association fails or neglects 
for thirty days to obey such order, the Secretary 
of Commerce shall file in the district court in 
the judicial district in which such association 
has its principal place of business a certified 
copy of the order and of all the records in the 
proceedings, together with a petition asking 
that the order be enforced, and shall give notice 
to the Attorney General and to said association 
of such filing. Such district court shall there-
upon have jurisdiction to enter a decree affirm-
ing, modifying, or setting aside said order, or 
enter such other decree as the court may deem 
equitable, and may make rules as to pleadings 
and proceedings to be had in considering such 
order. The place of trial may, for cause or by 
consent of parties, be changed as in other 
causes. 

The facts found by the Secretary of Commerce 
and recited or set forth in said order shall be 
prima facie evidence of such facts, but either 
party may adduce additional evidence. The De-
partment of Justice shall have charge of the en-
forcement of such order. After the order is so 
filed in such district court and while pending for 
review therein, the court may issue a temporary 
writ of injunction forbidding such association 
from violating such order or any part thereof. 
The court shall, upon conclusion of its hearing, 
enforce its decree by a permanent injunction or 
other appropriate remedy. Service of such com-
plaint and of all notices may be made upon such 
association by service upon any officer, or agent 
thereof, engaged in carrying on its business, or 
on any attorney authorized to appear in such 
proceeding for such association and such service 
shall be binding upon such association, the offi-
cers and members thereof. 

(June 25, 1934, ch. 742, § 2, 48 Stat. 1214; 1939 
Reorg. Plan No. II, § 4(e), eff. July 1, 1939, 4 F.R. 
2731, 53 Stat. 1431; 1970 Reorg. Plan No. 4, eff. 
Oct. 3, 1970, 35 F.R. 15627, 84 Stat. 2090.) 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Commerce’’ substituted in text for 

‘‘Secretary of the Interior’’ in view of: creation of Na-

tional Oceanic and Atmospheric Administration in De-

partment of Commerce and Office of Administrator of 

such Administration; abolition of Bureau of Commer-

cial Fisheries in Department of the Interior and Office 

of Director of such Bureau; transfers of functions, in-

cluding functions formerly vested by law in Secretary 

of the Interior or Department of the Interior which 

were administered through Bureau of Commercial Fish-
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eries or were primarily related to such Bureau, exclu-

sive of certain enumerated functions with respect to 

Great Lakes fishery research, Missouri River Reservoir 

research, Gulf Breeze Biological Laboratory, and 

Trans-Alaska pipeline investigations; and transfer of 

marine sport fish program of Bureau of Sport Fisheries 

and Wildlife by Reorg. Plan No. 4 of 1970, eff. Oct. 3, 

1970, 35 F.R. 15627, 84 Stat. 2090, set out in the Appendix 

to Title 5, Government Organization and Employees. 
Functions of Secretary of Commerce under this sec-

tion transferred to Secretary of the Interior by Reorg. 

Plan No. II of 1939, set out in the Appendix to Title 5, 

Government Organization and Employees, which trans-

ferred Bureau of Fisheries from Department of Com-

merce to Department of the Interior. 

CHAPTER 14—RECONSTRUCTION FINANCE 
CORPORATION 

Sec. 

601 to 619. Repealed, Omitted, or Transferred. 

ABOLITION OF RECONSTRUCTION FINANCE CORPORATION 

Reconstruction Finance Corporation was abolished 

and remaining functions transferred to Housing and 

Home Finance Agency, Administrator of General Serv-

ices, Administrator of Small Business Administration, 

and Secretary of Commerce, such transfer including as-

sets and liabilities, administrative property, personnel, 

funds, and records, pursuant to 1957 Reorg. Plan No. 1, 

eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 647, set out in Ap-

pendix II of title 5, Government Organization and Em-

ployees. The Plan provided for retirement of capital 

stock and payment of all unused funds into the Treas-

ury as miscellaneous receipts and required a final re-

port by Secretary of Treasury not later than June 30, 

1959. Powers of the Corporation relating to loans and 

advances were terminated at close of business on six-

tieth day after July 30, 1953, through amendment of 

former section 604(f) of this title by act July 30, 1953, 

ch. 282, title I, § 102(b), 67 Stat. 230. Consequential liq-

uidation of assets, winding up of affairs, and dissolu-

tion of the Corporation and cancellation and retire-

ment of its capital stock were required under former 

section 608 of this title. Former section 609 of this title 

required such liquidation, winding up of affairs, and 

dissolution by Secretary of Treasury where such action 

had been initiated but not completed by close of busi-

ness on June 30, 1954. 

REORGANIZATION PLAN NO. 1 OF 1957 

Eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 647 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, April 29, 1957, pursuant to the provisions of 

the Reorganization Act of 1949, approved June 20, 

1949, as amended [see 5 U.S.C. 901 et seq.]. 

ABOLITION OF THE RECONSTRUCTION FINANCE 

CORPORATION 

SECTION 1. DEFINITIONS 

As used in this reorganization plan: 
(a) The term ‘‘Corporation’’ means the Reconstruc-

tion Finance Corporation. 
(b) The term ‘‘remaining functions’’ means (1) all 

functions of the Corporation, (2) except as otherwise 

provided in subsections (b) and (c) of section 6 of this 

reorganization plan, all functions of the Secretary of 

the Treasury under section 10 of the Reconstruction Fi-

nance Corporation Act, as amended (15 U.S.C. 609), and 

(3) all functions of the Secretary of the Treasury under 

sections 102 and 106(b) of the Reconstruction Finance 

Corporation Liquidation Act (67 Stat. 230, 231), as 

amended [section 603 and section 609 note of this title]. 
(c) The term ‘‘transferees’’ means the Housing and 

Home Finance Administrator, the Administrator of 

General Services, the Administrator of the Small Busi-

ness Administration, and the Secretary of the Treas-

ury. 

SEC. 2. TRANSFER OF FUNCTIONS 

(a) There are hereby transferred to the Housing and 

Home Finance Administrator the remaining functions 

with respect to or arising out of (1) the securities and 

obligations of, loans made to, and contracts or other 

agreements with, States, municipalities, political sub-

divisions thereof, public agencies, boards, commissions 

or other public bodies, and (2) loans, securities and obli-

gations acquired in connection with programs of finan-

cial assistance for drainage and irrigation projects. 
(b) There are hereby transferred to the Administrator 

of General Services the remaining functions with re-

spect to or arising out of (1) the affairs of the Smaller 

War Plants Corporation which were transferred to the 

Corporation pursuant to Executive Order No. 9665 of 

December 27, 1945 (11 F.R. 3) and section 207 of Public 

Law 132—80th Congress 61 Stat. 209), (2) the national de-

fense, war and reconversion activities with respect to 

which notes of the Corporation were cancelled pursuant 

to the provisions of Title II of Public Law 860—80th 

Congress (62 Stat. 1187), and (3) activities of the RFC 

Price Adjustment Board and the functions transferred 

to the Corporation by Executive Order No. 9841 of April 

23, 1947 (12 F.R. 2645). 
(c) Except as otherwise provided in sections 2(d)(1) 

and 2(d)(2) of this reorganization plan (relating to fi-

nancial assistance to railroads, etc., and to Schedule A 

hereto annexed), there are hereby transferred to the 

Administrator of the Small Business Administration 

the remaining functions with respect to or arising out 

of programs of financial assistance to business enter-

prises and to victims of floods or other disasters. 
(d) There are hereby transferred to the Secretary of 

the Treasury all functions of the Corporation not 

otherwise transferred by the provisions of this reorga-

nization plan, including, but not limited to, all func-

tions of the Corporation with respect to or arising out 

of (1) programs of financial assistance to railroad com-

panies, financial institutions, and insurance compa-

nies, (2) the obligations and loans listed in Schedule A 

hereto annexed, and (3) the War Damage Corporation. 
(e) The foregoing transfers include the transfer to 

each transferee, for use in executing his respective 

functions thereunder, of the powers, authority, rights, 

and immunities now vested in or available or applica-

ble to the Corporation for carrying out the functions 

transferred to the transferee under this reorganization 

plan. 

SEC. 3. TRANSFER OF ASSETS AND LIABILITIES 

The loans, obligations, securities, capital stock, and 

other assets pertaining to the functions transferred by 

section 2 of this reorganization plan (including accrued 

interest thereon, and property acquired in connection 

therewith) and the liabilities, contracts, bonds, mort-

gages, notes and other instruments relating thereto are 

hereby transferred from the Corporation to the respec-

tive transferees: Provided, however, That all assets, li-

abilities, and commitments relating to the functions, 

transferred by section 2 (a) of this reorganization plan 

are hereby transferred to the Revolving Fund (Liq-

uidating Programs) established by the Independent Of-

fices Appropriation Act, 1955 (68 Stat. 295) [12 U.S.C. 

1701g–5]. 

SEC. 4. ADMINISTRATIVE PROPERTY, PERSONNEL, FUNDS 

AND RECORDS 

In addition to the transfers made by the provisions of 

section 3 of this reorganization plan, there shall be 

transferred to the Housing and Home Finance Agency, 

General Services Administration, Small Business Ad-

ministration, and Treasury Department so much as the 

Director of the Bureau of the Budget shall determine to 

be appropriate by reason of transfers made by sections 

2 and 3 of this reorganization plan of the administra-

tive property, personnel, records, liabilities and com-

mitments of the Corporation or of the Office of Produc-

tion and Defense Lending in the Department of the 

Treasury and of the authorizations, allocations, and 
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funds available or to be made available with respect to 

the transferred functions (including, but in no way lim-

iting the generality of the foregoing, the authority to 

issue notes or other obligations to the Secretary of the 

Treasury, which may be purchased by the Secretary, 

under section 7 of the Reconstruction Finance Corpora-

tion Act, as amended (15 U.S.C. 606), and the duty of 

making payments on such notes or obligations issued 

by or transferred to the respective transferee here-

under). In allocating the administrative expense funds 

applicable to the functions transferred by the provi-

sions of this reorganization plan and said Director shall 

allocate and transfer to the General Services Adminis-

tration as a payment on behalf of the Housing and 

Home Finance Agency, General Services Administra-

tion, Small Business Administration and Treasury De-

partment such sum for rent of building space for the 

carrying out of the transferred functions during the fis-

cal year ending June 30, 1958, as the said Director shall 

determine. Such further measures and disposition as 

the Director of the Bureau of the Budget shall deter-

mine to be necessary in order to effectuate the trans-

fers provided for in this section shall be carried out in 

such manner and by such agencies as the Director shall 

direct. 

SEC. 5. DELEGATION OF AUTHORITY 

Each transferee may from time to time make such 

provisions as he shall deem appropriate authorizing the 

performance by any officer, employee, agency, or ad-

ministrative unit under his jurisdiction of any function 

transferred to him by the provisions of this reorganiza-

tion plan. 

SEC. 6. ABOLITION OF THE CORPORATION 

(a) The Corporation is hereby abolished. 

(b) The Secretary of the Treasury shall retire the 

capital stock of the Corporation and, subject to the 

provisions of section 4 hereof, shall pay into the Treas-

ury, as miscellaneous receipts, all unused funds of the 

Corporation. 

(c) Not later than June 30, 1959, the Secretary of the 

Treasury shall transmit a report to the Congress, which 

report (1) shall cover the affairs of the Corporation up 

to the time of the taking effect of the provisions of this 

reorganization plan, and (2) shall correspond to the 

final report required by section 10 of the Reconstruc-

tion Finance Corporation Act, as amended (15 U.S.C. 

609). The function of making the final report provided 

for in the said section 10 is hereby abolished. 

SEC. 7. EFFECTIVE DATE 

The provisions of this reorganization plan shall take 

effect at the time determined under the provisions of 

section 6(a) of the Reorganization Act of 1949, as 

amended [see 5 U.S.C. 906(a)] or at the close of June 30, 

1957, whichever is later. 

SCHEDULE A 

This schedule annexed to Reorganization Plan No. 1 

of 1957 lists by name and address of the obligor or bor-

rower the obligations and loans referred to in clause (2) 

of section 2(d) of such reorganization plan: 

Name of obligor or borrower Address 

Alaska Plywood Corp .................. Juneau, Alaska. 

Alford Refrigerated Warehouse ... Dallas, Tex. 

Braun Bros. Packing Co .............. Troy, Ohio. 

Chromcraft Corp ......................... St. Louis, Mo. 

Civic Hotel Corp .......................... Odessa, Tex. 

Deep Water Terminals, Inc ......... Brooklyn, N.Y. 

Detroit Steel Corp ....................... Detroit, Mich. 

Hal Roach Studios, Inc ................ Culver City, Calif. 

Hayward Woolen Co .................... Whitinsville, Mass. 

The Horle Arms Co ...................... Deep River, Conn. 

Jack Tar of Arkansas, Inc ........... Hot Springs, Ark. 

Landers Packing Co .................... Denver, Colo. 

Langley Corp ............................... San Diego, Calif. 

Name of obligor or borrower Address 

Lawton Community Hotel ........... Lawton, Okla. 

Lone Star Steel Co ...................... Dallas, Tex. 

Louisville Builders Supply Co ..... Louisville, Ky. 

Lustron Corp ............................... Columbus, Ohio. 

Mayfair Extension, Inc ................ Washington, D.C. 

New Haven Clock & Watch Co ..... New Haven, Conn. 

Oregon Fibre Products, Inc ......... Pilot Rock, Oreg. 

The Prudence Co., Inc ................. New York, N.Y. 

Seidelhuber Steel Rolling Mills .. Seattle, Wash. 

South Water Building Corp ......... Rockford, Ill. 

South Water Machinery Corp ...... Do. 

Texas Consolidated Oils .............. Dallas, Tex. 

Texas Frozen Foods Corp ............ Harlingen, Tex. 

Waltham Watch Co ...................... Waltham, Mass. 

Wheland Co ................................. Chattanooga, Tenn. 

SHORT TITLE OF ACT JULY 30, 1953, CH. 282, TITLE I 

Congress, in enacting the amendments to sections 

603(a) and 604(f) of this title; the provisions set out as 

notes under sections 603 and 609 of this title; the provi-

sions set out as section 459 of Title 40, Public Buildings, 

Property, and Works; and the provisions set out as 

notes under sections 98 and 544 of Title 50, War and Na-

tional Defense, section 1929 and sections 2094 and 2261 of 

Appendix to title 50, provided by section 101 of such act 

that they should be popularly known as the ‘‘Recon-

struction Finance Corporation Liquidation Act’’. 

CONTINUATION OF PENDING PROCEEDINGS 

Act July 30, 1953, ch. 282, title I, § 105, 67 Stat. 231, as 

amended by act June 29, 1954, ch. 410, § 2(c), 68 Stat. 320, 

provided that: ‘‘No suit, action, or other proceeding 

lawfully commenced by or against the Reconstruction 

Finance Corporation shall abate by reason of the dis-

solution of the Corporation; but the court may, on mo-

tion or supplemental petition filed at any time within 

twelve months after the date of such dissolution and 

showing a necessity for a survival of such suit, action, 

or other proceeding to obtain a settlement of the ques-

tions involved, allow the same to be maintained by or 

against the officer or agency of the Government per-

forming the functions with respect to which any such 

suit, action, or other proceeding was commenced.’’ 

EXTENSION OR RENEWAL OF LOANS 

Section 4 of Pub. L. 85–536, July 18, 1958, 72 Stat. 396, 

provided that: ‘‘The Secretary of the Treasury is here-

by authorized to further extend the maturity of or 

renew any loan transferred to the Secretary of the 

Treasury pursuant to Reorganization Plan Numbered 1 

of 1957 [set out as a note above], for additional periods 

not to exceed ten years, if such extension or renewal 

will aid in the orderly liquidation of such loan.’’ 

§§ 601 to 616. Repealed or Omitted 

CODIFICATION 

Section 601, acts Jan. 22, 1932, ch. 8, § 1, 47 Stat. 5; 

June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202; May 25, 

1948, ch. 334, § 1, 62 Stat. 261; 1951 Reorg. Plan No. 1, §§ 1, 

5, 9, eff. May 1, 1951, 16 F.R. 3690, 65 Stat. 773, 774, cre-

ated the Reconstruction Finance Corporation, which 

was abolished by section 6 of Reorg. Plan. No. 1 of 1957, 

eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 647. Reorg. Plan 

No. 1 of 1957 is set out preceding section 601 of this 

title. 

Sections 601a, 601b, acts Jan. 20, 1934, ch. 3, § 1, 48 

Stat. 318; Jan. 31, 1935, ch. 2, § 1, 49 Stat. 1, which ex-

tended the life of the Corporation until Feb. 1, 1935, and 

Feb. 1, 1937, respectively, were repealed by act of June 

30, 1947, ch. 166, title II, § 206(i), (m), 61 Stat. 208. 

Section 602, acts Jan. 22, 1932, ch. 8, § 2, formerly § 3, 

47 Stat. 5; July 21, 1932, ch. 520, § 205(b), 47 Stat. 714; 

July 22, 1932, ch. 522, § 6(f), 47 Stat. 728; June 25, 1940, ch. 

427, § 2, 54 Stat. 572; renumbered and amended June 30, 

1947, ch. 166, title I, § 1, title II, § 206(a), 61 Stat. 202, 208; 

May 25, 1948, ch. 334, § 2, 62 Stat. 262; Oct. 15, 1949, ch. 
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695, §§ 4, 5(a), 63 Stat. 880, related to the appointment, 

qualifications and tenure of directors of the Recon-

struction Finance Corporation. It was repealed by Pub. 

L. 89–554, § 8(a), Sept. 6, 1966, 80 Stat. 648, 654, 655. 
Section 603, acts Jan. 22, 1932, ch. 8, § 3, formerly § 4, 

47 Stat. 5; July 21, 1932, ch. 520, § 208(a), 47 Stat. 714; Feb. 

24, 1938, ch. 32, § 4, 52 Stat. 80; renumbered and amended 

June 30, 1947, ch. 166, title I, § 1, title II, § 206(a), 61 Stat. 

202, 208; May 25, 1948, ch. 334, § 3, 62 Stat. 262; July 30, 

1953, ch. 282, title I, § 102(a), 67 Stat. 230; June 29, 1954, 

ch. 410, § 2(b), 68 Stat. 320, provided for the powers of the 

Reconstruction Finance Corporation, including ap-

pointment and pay of employees. It was repealed by 

Pub. L. 89–554, § 8(a), Sept. 6, 1966, 80 Stat. 648, 654, 655. 
Section 603a, act Jan. 31, 1935, ch. 2, § 1, 49 Stat. 1, re-

lated to salaries of officers and employees. It was re-

pealed by act of June 30, 1947, ch. 166, title II, § 206(m), 

61 Stat. 208. 
Section 603b, act June 30, 1949, ch. 286, title III, § 301, 

63 Stat. 375, provided for distribution of administrative 

expenses to the accounts of the Corporation in accord-

ance with generally recognized accounting practices, 

which Corporation was abolished by section 6 of Reorg. 

Plan. No. 1 of 1957, eff. June 30, 1957, 22 F.R. 4633, 71 

Stat. 647. Reorg. Plan No. 1 of 1957 is set out preceding 

section 601 of this title. 
Section 603c, acts June 30, 1949, ch. 286, title III, § 301, 

63 Stat. 375; June 30, 1949, ch. 288, title I, § 105, 63 Stat. 

381, proscribed the use of funds of the Corporation for 

surplus property or for benefit of other agencies, which 

Corporation was abolished by section 6 of Reorg. Plan 

No. 1 of 1957, eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 647. 

Reorg. Plan No. 1 of 1957 is set out preceding section 601 

of this title. 
Section 604, acts Jan. 22, 1932, ch. 8, § 4, formerly § 5, 

47 Stat. 6; June 19, 1934, ch. 653, § 6(b), 48 Stat. 1109; June 

25, 1940, ch. 427, § 6(b), 54 Stat. 574; Aug. 7, 1946, ch. 811, 

§ 1(a), 60 Stat. 901; renumbered and amended June 30, 

1947, ch. 166, title I, § 1, 61 Stat. 203; May 25, 1948, ch. 334, 

§ 4, 62 Stat. 263; June 29, 1948, ch. 723, 62 Stat. 1101; July 

1, 1948, ch. 784, §§ 3, 4, 62 Stat. 1209; July 19, 1949, ch. 351, 

§ 2, 63 Stat. 446; Oct. 25, 1949, ch. 729, § 4, 63 Stat. 906; 

April 20, 1950, ch. 94, title V, § 506, 64 Stat. 81; Oct. 24, 

1951, ch. 555, § 101, 65 Stat. 616; Reorg. Plan No. 1 of 1951, 

§§ 1, 5, 9, eff. May 1, 1951, 16 F.R. 3690, 65 Stat. 773, 774; 

July 30, 1953, ch. 282, title I, § 102(b), 67 Stat. 230, related 

to loans and advances by the Corporation. It was re-

pealed by Pub. L. 89–554, § 8(a), Sept. 6, 1966, 80 Stat. 648, 

654. 
Section 604a, act Jan. 20, 1934, ch. 3, § 2, 48 Stat. 319, 

related to time limitation in disbursement of funds 

committed by the Corporation. It was repealed by act 

of June 30, 1947, ch. 166, title II, § 206(i), 61 Stat. 208. 
Section 604b, act Jan. 31, 1935, ch. 2, § 2, 49 Stat. 2, re-

lated to limitation on disbursement of funds under 

commitment. It was repealed by act of June 30, 1947, ch. 

166, title II, § 206(m), 61 Stat. 208, as amended May 27, 

1948, ch. 334, § 6, 62 Stat. 265. 
Section 605, acts Jan. 22, 1932, ch. 8, § 5, formerly § 6, 

47 Stat. 8; May 20, 1933, ch. 35, § 2, 48 Stat. 73; June 19, 

1934, ch. 653, § 2, 48 Stat. 1107; June 25, 1940, ch. 427, 

§ 3(a), 54 Stat. 573; Sept. 18, 1940, ch. 722, title III, 

§ 331(a), (b), 54 Stat. 955; renumbered and amended June 

30, 1947, ch. 166, title I, § 1, title II, § 206(a), (e), 61 Stat. 

202, 208, authorized and directed the Federal Reserve 

banks to act as custodians and fiscal agents for the 

Corporation, which Corporation was abolished by sec-

tion 6 of Reorg. Plan No. 1 of 1957, eff. June 30, 1957, 22 

F.R. 4633, 71 Stat. 647. Reorg. Plan No. 1 of 1957 is set 

out preceding section 601 of this title. 
Section 605a, act July 21, 1932, ch. 520, § 1, 47 Stat. 709, 

related to loans to States and municipalities for unem-

ployment relief purposes. It was repealed by act of June 

30, 1947, ch. 166, title II, § 206(a), 61 Stat. 208. 
Section 605b, acts July 21, 1932, ch. 520, § 201, 47 Stat. 

711; Mar. 23, 1933, ch. 5, 48 Stat. 20; Ex. Ord. No. 6084, 

May 27, 1933; May 29, 1933, ch. 42, title I, 48 Stat. 99; 

June 10, 1933, ch. 55, §§ 5–9, 48 Stat. 120, 121; June 16, 1933, 

ch. 98, § 80, 48 Stat. 273; June 16, 1933, ch. 100, § 5, 48 Stat. 

283, authorized loans to States, municipalities, etc., for 

self-liquidating projects. Subsecs. (a) to (d) and (f) to (j) 

were repealed by act June 30, 1947, ch. 166, title II, 

§ 206(a), (e), 61 Stat. 208. 
Subsec. (e) related to the creation of regional agricul-

tural credit corporations by the Reconstruction Fi-

nance Corporation, the functions of which Corporation 

were transferred by act June 30, 1947, ch. 166, title II, 

§ 206, 61 Stat. 208 (12 U.S.C. 1148) to the Farm Credit Ad-

ministration and which Corporation was abolished by 

section 6 of Reorg. Plan No. 1 of 1957, eff. June 30, 1957, 

22 F.R. 4633, 71 Stat. 647. Reorg. Plan No. 1 of 1957 is set 

out preceding section 601 of this title. 
Section 605c, act July 21, 1932, ch. 520, § 206, 47 Stat. 

714, authorized loans to borrowers organized under laws 

of Alaska, District of Columbia, Hawaii and Puerto 

Rico. It was repealed by act of June 30, 1947, ch. 166, 

title II, § 206(a), 61 Stat. 208. 
Section 605d, act July 21, 1932, ch. 520, § 207, 47 Stat. 

715, prohibited loans to financial institutions whose of-

ficers or directors are also directors of Reconstruction 

Finance Corporation. It was repealed by act of June 30, 

1947, ch. 166, title II, § 206(a), 61 Stat. 208. 
Section 605e, acts June 10, 1933, ch. 55, § 1, 48 Stat. 119; 

Jan. 31, 1935, ch. 2, § 8, 49 Stat. 4, related to purchase of 

preferred stock of insurance companies. It was repealed 

by act of June 30, 1947, ch. 166, title II, § 206(e), 61 Stat. 

208. 
Sections 605f, 605g, acts June 10, 1933, ch. 55, §§ 2, 3, 48 

Stat. 120; June 19, 1934, ch. 653, § 12(a), 48 Stat. 1111, 

which related to loans or purchases of capital notes of 

insurance companies, and the financial showing nec-

essary for the purchase of stock or making of loans, 

were repealed by act of June 30, 1947, ch. 166, title II, 

§ 206(e), 61 Stat. 208. 
Section 605h, act June 10, 1933, ch. 55, § 4, 48 Stat. 120, 

prohibited the making of loans to applicants whose of-

ficers or employees were receiving unreasonable com-

pensation. It was repealed by act of June 30, 1947, ch. 

166, title II, § 206(e), 61 Stat. 208. 
Sections 605i, acts June 10, 1933, ch. 55, § 11, 48 Stat. 

121; June 19, 1934, ch. 653, § 12(b), 48 Stat. 1112, defined 

insurance company and State. 
Section 605j, act June 10, 1933, ch. 55, § 14, 48 Stat. 122, 

reserved right to amend or repeal former sections 605e 

to 605i of this title and provided for separability of 

their provisions. It was repealed by act of June 30, 1947, 

ch. 166, title II, § 206(e), 61 Stat. 208. 
Section 605k, acts Apr. 13, 1934, ch. 121, 48 Stat. 589; 

July 26, 1935, ch. 421, 49 Stat. 505; Apr. 17, 1936, ch. 234, 

§ 1, 49 Stat. 1232, authorized the Reconstruction Finance 

Corporation to make loans for repair of damage caused 

by floods and other catastrophes, which Corporation 

was abolished by section 6 of Reorg. Plan No. 1 of 1957, 

eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 646. Reorg. Plan 

No. 1 of 1957 is set out preceding section 601 of this 

title. 
Section 605k–1, acts Feb. 11, 1937, ch. 10, 50 Stat. 19; 

May 28, 1937, ch. 275, 50 Stat. 211; Mar. 3, 1938, ch. 40, 52 

Stat. 84; Mar. 4, 1939, ch. 4, 53 Stat. 510; June 10, 1941, 

ch. 190, § 1, 55 Stat. 248, related to the creation and pow-

ers of the Disaster Loan Corporation and was rendered 

obsolete by Joint Res. June 30, 1945, ch. 215, § 1, 59 Stat. 

310, which dissolved the Corporation and transferred all 

powers, functions, duties, liabilities, etc., to the Recon-

struction Finance Corporation. Section 2 of Joint Res. 

June 30, 1945, saved all pending court or other proceed-

ings and provided that the Court could, upon motion 

filed within one year after July 1, 1945, substitute the 

Reconstruction Finance Corporation for the Disaster 

Loan Corporation. Section 3 of Joint Res. June 30, 1945, 

provided that it should become effective July 1, 1945. It 

was repealed by act of June 30, 1947, ch. 166, title II, 

§ 206(r), 61 Stat. 209. 
Section 605l, act Jan. 31, 1935, ch. 2, § 11, 49 Stat. 5, re-

lated to substitution of bonds or other evidence of in-

debtedness held by the Corporation. It was repealed by 

act of June 30, 1947, ch. 166, title II, § 206(m), 61 Stat. 

208. 
Section 605m, acts Jan. 31, 1935, ch. 2, § 3, 49 Stat. 2; 

June 25, 1940, ch. 427, § 3(b), 54 Stat. 573; Sept. 18, 1940, 
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ch. 722, title III, § 331(c), 54 Stat. 956, related to matu-

rity of loans made by the Corporation generally and to 

railroads in particular. It was repealed by act of June 

30, 1947, ch. 166, title II, § 206(m), 61 Stat. 208, as amend-

ed May 25, 1948, ch. 334, § 6, 62 Stat. 265. 
Section 606, acts Jan. 22, 1932, ch. 8, § 7, 47 Stat. 8; 

June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202, authorized 

the Reconstruction Finance Corporation to issue notes, 

bonds, etc., which Corporation was abolished by section 

6 of Reorg. Plan No. 1 of 1957, eff. June 30, 1957, 22 F.R. 

4633, 71 Stat. 647. A prior section 606, act Jan. 22, 1932, 

ch. 8, § 5a, 47 Stat. 8, was omitted in the general revi-

sion of act Jan. 22, 1932, by act June 30, 1947, ch. 166. 

Reorg. Plan No. 1 of 1957 is set out preceding section 601 

of this title. 
Section 606a, act Jan. 22, 1932, ch. 8, § 5e, as added 

June 16, 1934, ch. 546, § 3, 48 Stat. 971; Jan. 31, 1935, ch. 

2, § 6, 49 Stat. 3, which related to loans on or purchase 

of assets of closed financial institutions, was omitted 

by act June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202, 

which generally amended the Reconstruction Finance 

Corporation Act, act Jan. 22, 1932, ch. 8, 47 Stat. 5. 
Section 606b, act Jan. 22, 1932, ch. 8, § 5d, as added 

June 19, 1934, ch. 653, § 5, 48 Stat. 1108; amended Jan. 31, 

1935, ch. 2, § 10, 49 Stat. 4; Apr. 13, 1938, ch. 140, 52 Stat. 

212; June 25, 1940, ch. 427, §§ 5, 6(c), 54 Stat. 573, 574; Sept. 

26, 1940, ch. 734, § 1, 54 Stat. 961; June 10, 1941, ch. 190, § 4, 

55 Stat. 249; June 11, 1942, ch. 404, § 9, 56 Stat. 355, which 

provided for loans to States, municipalities, public 

agencies, and business enterprises, was omitted by act 

June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202, which gen-

erally amended the Reconstruction Finance Corpora-

tion Act, act Jan. 22, 1932, ch. 8, 47 Stat. 5. Act June 30, 

1947, ch. 166, title II, § 206(x), (z), 61 Stat. 209, repealed 

acts Mar. 27, 1942, ch. 198, § 1, 56 Stat. 174; Aug. 7, 1946, 

ch. 811, § 1, 60 Stat. 901 formerly cited to section 606b of 

this title. 
Section 606b–1, act Jan. 22, 1932, ch. 8, § 5f, as added 

Mar. 27, 1942, ch. 198, § 2, 56 Stat. 175, related to transfer 

of real estate to Corporation by Government agencies. 

It was repealed by act of June 30, 1947, ch. 166, title II, 

§ 206(x), 61 Stat. 209. 
Section 606b–2, act Jan. 22, 1932, ch. 8, § 5g, as added 

Mar. 27, 1942, ch. 198, § 2, 56 Stat. 175, related to funds 

for War Damage Corporation. It was repealed by act of 

June 30, 1947, ch. 166, title II, § 206(x), 61 Stat. 209. 
Section 606b–3, act Jan. 22, 1932, ch. 8, § 5h, as added 

May 11, 1942, ch. 301, 56 Stat. 275, was omitted by act 

June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202, which gen-

erally amended the Reconstruction Finance Corpora-

tion Act, act Jan. 22, 1932, ch. 8, 47 Stat. 5. 
Section 606b–4, act Aug. 7, 1946, ch. 811, § 2, 60 Stat. 

902, related to purchase of servicemen’s guaranteed or 

insured readjustment loans. It was repealed by act of 

June 30, 1947, ch. 166, title II, § 206(z), 61 Stat. 209. 
Section 606b–5, act Aug. 7, 1946, ch. 811, § 3, 60 Stat. 

902, authorized extension of credit by Reconstruction 

Finance Corporation to Republic of the Philippines, 

which Corporation was abolished by section 6 of Reorg. 

Plan No. 1 of 1957, eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 

647. Reorg. Plan No. 1 of 1957 is set out preceding sec-

tion 601 of this title. 
Section 606c, act June 19, 1934, ch. 653, § 13, 48 Stat. 

1112, related to loans for organizing farmers’ mineral 

rights pools. It was repealed by act of June 30, 1947, ch. 

166, title II, § 206(k), 61 Stat. 208. 
Section 606d, acts June 19, 1934, ch. 653, § 14, 48 Stat. 

1112; Jan. 31, 1935, ch. 2, § 12, 49 Stat. 5; Sept. 16, 1940, ch. 

721, 54 Stat. 897, related to loans to aid mining, milling 

and smelting industry. It was repealed by act of June 

30, 1947, ch. 166, title II, § 206(k), 61 Stat. 208. 
Section 606e, act June 19, 1934, ch. 653, § 15, 48 Stat. 

1112, related to loans to aid fishing industry. It was re-

pealed by act of June 30, 1947, ch. 166, title II, § 206(k), 

61 Stat. 208. 
Section 606f, act June 19, 1934, ch. 653, § 16, 48 Stat. 

1113, related to loans for payment of teachers’ salaries 

due prior to June 1, 1934. It was repealed by act of June 

30, 1947, ch. 166, title II, § 206(k), 61 Stat. 208. 
Section 606g, act Jan. 22, 1932, ch. 8, § 5b, as added 

June 19, 1934, ch. 653, § 8, 48 Stat. 1109, was omitted by 

act June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202, which 

generally amended the Reconstruction Finance Cor-

poration Act, act Jan. 22, 1932, ch. 8, 47 Stat. 5. 
Section 606h, act June 19, 1934, ch. 653, § 10, 48 Stat. 

1110, related to adjustment of maturities of obligations 

of borrowers. It was repealed by act of June 30, 1947, ch. 

166, title II, § 206(k), 61 Stat. 208. 
Section 606i, act Jan. 22, 1932, ch. 8, § 5c, as added Jan. 

31, 1935, ch. 2, § 5, 49 Stat. 3, was omitted by act June 

30, 1947, ch. 166, title I, § 1, 61 Stat. 202, which generally 

amended the Reconstruction Finance Corporation Act, 

act Jan. 22, 1932, ch. 8, 47 Stat. 5. 
Section 606j, act Aug. 24, 1935, ch. 646, § 1, 49 Stat. 796, 

related to loans to public school districts and authori-

ties. It was repealed by act of June 30, 1947, ch. 166, title 

II, § 206(n), (u), 61 Stat. 208, 209. 
Section 606k, act Aug. 24, 1935, ch. 646, § 2, 49 Stat. 798, 

related to limitation of loans authorized by former sec-

tion 606j of this title. It was repealed by act of June 30, 

1947, ch. 166, title II, § 206(n), (u), 61 Stat. 208, 209. 
Section 606l, act Sept. 5, 1940, ch. 715, § 12, 54 Stat. 871, 

related to financing acquisition of right-of-way for Fed-

eral aid roads. It was repealed by act of June 30, 1947, 

ch. 166, title II, § 206(n), (u), 61 Stat. 208, 209. 
Section 607, acts Jan. 22, 1932, ch. 8, § 8, 47 Stat. 8; 

July 21, 1932, ch. 520, § 204, 47 Stat. 714; Ex. Ord. No. 6084, 

Mar. 27, 1933; Aug. 23, 1935, ch. 614, § 203(a), 49 Stat. 704; 

June 30, 1947, ch. 166, title I, § 1, title II, § 206(a), 61 Stat. 

202, 208; May 25, 1948, ch. 334, § 5, 62 Stat. 265, exempted 

the Reconstruction Finance Corporation from all fed-

eral and local taxation except on real property, which 

Corporation was abolished by section 6 of Reorg. Plan 

No. 1 of 1957, eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 647. 

Reorg. Plan No. 1 of 1957 is set out preceding section 601 

of this title. 
Section 607a, act Jan. 31, 1935, ch. 2, § 13, 49 Stat. 5, re-

lated to use of receipts from sale of securities. It was 

repealed by act of June 30, 1947, ch. 166, title II, § 206(m), 

61 Stat. 208. 
Section 608, acts Jan. 22, 1932, ch. 8, § 9, 47 Stat. 9; 

July 21, 1932, ch. 520, § 204, 47 Stat. 714; Mar. 4, 1939, ch. 

4, 53 Stat. 510; June 30, 1947, ch. 166, title I, § 1, title II, 

§ 206(a), 61 Stat. 202, 208; 1951 Reorg. Plan No. 1, §§ 1, 5, 

9, eff. May 1, 1951, 16 F.R. 3690, 65 Stat 773, 774, provided 

for the possible premature liquidation of the Recon-

struction Finance Corporation, which Corporation was 

abolished by section 6 of Reorg. Plan No. 1 of 1957, eff. 

June 30, 1957, 22 F.R. 4633, 71 Stat. 647. Reorg. Plan No. 

1 of 1957 is set out preceding section 601 of this title. 
Section 609, acts Jan. 22, 1932, ch. 8, § 10, 47 Stat. 9; 

July 21, 1932, ch. 520, § 209, 47 Stat. 715; June 10, 1941, ch. 

190, § 3, 55 Stat. 248; June 30, 1947, ch. 166, title I, § 1, 

title II, § 206(a), 61 Stat. 202, 208; 1951 Reorg. Plan No. 1, 

§§ 1, 5, 9, eff. May 1, 1951, 16 F.R. 3690, 65 Stat. 773, 774; 

June 29, 1954, ch. 410, § 2(a), 68 Stat. 320, transferred 

from the Administrator to the Secretary of the Treas-

ury the duty of completing the liquidation of the Re-

construction Finance Corporation after June 30, 1954, 

which Corporation was abolished by section 6 of Reorg. 

Plan No. 1 of 1957, eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 

647. Reorg. Plan No. 1 of 1957 is set out preceding sec-

tion 601 of this title. 
Section 609a, act July 21, 1932, ch. 520, § 205(a), 47 Stat. 

714, increased the amount of obligations the Corpora-

tion could have outstanding, to six and three-fifths 

times its capital stock. It was repealed by act of June 

30, 1947, ch. 166, title II, § 206(a), 61 Stat. 208. 
Section 609a–1, act June 22, 1946, ch. 445, § 1, 60 Stat. 

294, was from the Department of Agriculture Appro-

priation Act, 1947, and increased by $50,000,000 the 

amount of obligations the Corporation could issue or 

have outstanding. 
Section 609b, act June 16, 1933, ch. 90, title III, § 302, 

48 Stat. 210, decreased by $400,000,000 the amount of ob-

ligations the Corporation could have outstanding. It 

was repealed by act of June 30, 1947, ch. 166, title II, 

§ 206(c), 61 Stat. 208. 
Section 609b–1, formerly 609bb, act Jan. 20, 1934, ch. 3, 

§ 3, 48 Stat. 319, increased by $850,000,000 the amount of 

obligations the Corporation could have outstanding. It 
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was repealed by act of June 30, 1947, ch. 166, title II, 

§ 206(g), 61 Stat. 208. 
Section 609c, act May 12, 1933, ch. 25, title II, § 38, 48 

Stat. 50, increased by $300,000,000 the amount of obliga-

tions the Corporation could have outstanding, to pro-

vide funds for agricultural credits. It was repealed by 

act of June 30, 1947, ch. 166, title II, § 206(c), 61 Stat. 208. 
Section 609c–1, act May 12, 1933, ch. 30, § 2(b), 48 Stat. 

56, increased by $500,000,000 the Corporation’s authority 

to issue notes, debentures, etc. 
Section 609d, act June 19, 1934, ch. 648, title II, § 1, 48 

Stat. 1056; Reorg. Plan No. 1 of 1939, §§ 301, 305, eff. July 

1, 1939, 4 F.R. 2729, 2730, 53 Stat. 1426, 1428, increased by 

$250,000,000 the amount of obligations the Corporation 

could have outstanding, to purchase securities from the 

Public Works Administration. It was repealed by act of 

June 30, 1947, ch. 166, title II, § 206(j), 61 Stat. 208. 
Section 609e, act June 29, 1937, 11 p.m., ch. 401, § 202, 

50 Stat. 357; Reorg. Plan No. I of 1939, §§ 301, 305, eff. 

July 1, 1939, 4 F.R. 2729, 2730, 53 Stat. 1426, 1428, in-

creased to $400,000,000 the amount the Corporation 

could invest in securities purchased from the Public 

Works Administration. It was repealed by act of June 

30, 1947, ch. 166, title II, § 206(j), 61 Stat. 208. 
Section 609f, act Feb. 24, 1938, ch. 32, § 2, 52 Stat. 80, 

reduced the amount of outstanding obligations author-

ized under former section 611a of this title, by the 

amount of notes authorized to be cancelled pursuant to 

section. Section was not enacted as a part of the Re-

construction Finance Corporation Act which comprises 

this chapter. 
Section 609g, act June 25, 1940, ch. 421, § 1, 54 Stat. 565, 

authorized an additional $50,000,000. 
Section 609h, act June 25, 1940, ch. 421, § 1, 54 Stat. 567, 

authorized an additional $100,000,000. 
Section 609i, act June 26, 1940, ch. 432, § 2(c), 54 Stat. 

614, authorized Corporation to advance to Secretary of 

Agriculture upon his request an amount not to exceed 

$125,000,000. 
Section 609j, act Jan. 22, 1932, ch. 8, § 5d, as added 

June 19, 1934, ch. 653, § 5, 48 Stat. 1108; amended Sept. 26, 

1940, ch. 734, § 2, 54 Stat. 962, authorized an additional 

$1,500,000,000, and was omitted by act June 30, 1947, ch. 

166, title I, § 1, 61 Stat. 202, which generally amended 

the Reconstruction Finance Corporation Act, act Jan. 

22, 1932, ch. 8, 47 Stat. 5. 
Section 609k, act June 27, 1934, ch. 847, title VI, § 602, 

as added Mar. 28, 1941, ch. 31, 55 Stat. 55, authorized an 

additional amount of $10,000,000 to be used for the De-

fense Housing Insurance Fund. It was repealed by act of 

June 30, 1947, ch. 166, title II, § 206(l), 61 Stat. 208. 
Sections 609l, 609m, and 609n, act July 1, 1941, ch. 267, 

§ 1, 55 Stat. 439, 440, 442, authorized an additional 

$270,000,000. 
Section 609o, act June 10, 1941, ch. 190, § 5, 55 Stat. 250, 

authorized an additional $1,500,000,000. It was repealed 

by act of June 30, 1947, ch. 166, title II, § 206(v), 61 Stat. 

209. 
Section 609p, act Oct. 23, 1941, ch. 454, 55 Stat. 744, au-

thorized an additional $1,500,000,000. It was repealed by 

act of June 30, 1947, ch. 166, title II, § 206(w), 61 Stat. 209. 
Section 609q, act Mar. 27, 1942, ch. 198, § 3, 56 Stat. 176, 

authorized an additional $2,500,000,000. It was repealed 

by act of June 30, 1947, ch. 166, title II, § 206(x), 61 Stat. 

209. 
Section 609r, act June 5, 1942, ch. 352, 56 Stat. 326, au-

thorized an additional $5,000,000,000. It was repealed by 

act of June 30, 1947, ch. 166, title II, § 206(y), 61 Stat. 209. 
Sections 609s to 609u, act July 22, 1942, ch. 516, 56 Stat. 

695, 697, 698, authorized an additional $140,000,000. 
Section 609v, acts July 12, 1943, ch. 215, 57 Stat. 426; 

June 28, 1944, ch. 296, 58 Stat. 456; May 5, 1945, ch. 109, 

59 Stat. 160, authorized an indefinite amount to carry 

out certain provisions of section. 
Section 609w, acts July 12, 1943, ch. 215, 57 Stat. 428; 

June 28, 1944, ch. 296, 58 Stat. 457, authorized an addi-

tional $15,000,000. 
Section 609x, act June 28, 1944, ch. 296, 58 Stat. 458, au-

thorized an additional $25,000,000. 
Section 609y, act May 5, 1945, ch. 109, 59 Stat. 162, au-

thorized an additional $50,000,000. 

Section 609z, act June 22, 1946, ch. 445, 60 Stat. 293, au-

thorized an additional $70,000,000. 
Section 610, acts Jan. 22, 1932, ch. 8, § 11, 47 Stat. 10; 

June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202, relating to 

penalties for false statements, etc., is now covered by 

sections 493, 657, 709, 1006, 1014, and 1904 of Title 18, 

Crimes and Criminal Procedure. It was repealed by act 

of May 24, 1949, ch. 139, § 142, 63 Stat. 109, and Sept. 6, 

1966, Pub. L. 89–554, § 8(a), 80 Stat. 654. 
Section 611, acts Jan. 22, 1932, ch. 8, § 12, 47 Stat. 10; 

June 30, 1947, ch. 166, title I, § 1, 61 Stat. 202, authorized 

the Reconstruction Finance Corporation to exercise 

functions, powers, etc., of certain dissolved corpora-

tions, which Corporation was abolished by section 6 of 

Reorg. Plan No. 1 of 1957, eff. June 30, 1957, 22 F.R. 4633, 

71 Stat. 647. Reorg. Plan No. 1 of 1957 is set out preced-

ing section 601 of this title. 
Section 611a, act Feb. 24, 1938, ch. 32, § 1, 52 Stat. 79, 

provided for the cancellation of notes of the Recon-

struction Finance Corporation by the Secretary of the 

Treasury, which Corporation was abolished by section 

6 of Reorg. Plan No. 1 of 1957, eff. June 30, 1957, 22 F.R. 

4633, 71 Stat. 647. Reorg. Plan No. 1 of 1957 is set out 

preceding section 601 of this title. 
Section 611a–1, act Jan. 31, 1942, ch. 30, 56 Stat. 40, re-

lated to the disposition by the Secretary of the Treas-

ury of county, municipal, and other securities trans-

ferred from the Reconstruction Finance Corporation, 

which Corporation was abolished by section 6 of Reorg. 

Plan No. 1 of 1957, eff. June 30, 1957, 22 F.R. 4633, 71 Stat. 

647. Reorg. Plan No. 1 of 1957 is set out preceding sec-

tion 601 of this title. 
Section 611b, act Feb. 24, 1938, ch. 32, § 3, 52 Stat. 80, 

related to the transfer of repayments or recoveries to 

the general fund of the Treasury. 
Section 612, act Jan. 22, 1932, ch. 8, § 12, 47 Stat. 10, au-

thorized the Corporation to be a depositary of public 

moneys, and was not covered in act June 30, 1947, ch. 

166, title I, § 1, 61 Stat. 202, which generally amended 

the Reconstruction Finance Corporation Act, act Jan. 

22, 1932, ch. 8, 47 Stat. 5. 
Section 613, act Jan. 22, 1932, ch. 8, § 13, 47 Stat. 10, 

provided for the liquidation of the Corporation by the 

directors, and was covered by section 9 of act Jan. 22, 

1932, as amended by act June 30, 1947, ch. 166, title I, § 1, 

61 Stat. 202, and set out as section 608 of this title. 
Sections 613a, 613b, acts Jan. 20, 1934, ch. 3, § 1, 48 

Stat. 318; Jan. 31, 1935, ch. 2, § 1, 49 Stat. 1 which, ex-

tended the time for liquidation of the Corporation pur-

suant to former section 613 of this title, were repealed 

by act of June 30, 1947, ch. 166, title II, § 206(i), (m), 61 

Stat. 208. 
Section 613c, acts Jan. 26, 1937, ch. 6, § 1, 50 Stat. 5; 

Mar. 4, 1939, ch. 4, 53 Stat. 510; June 25, 1940, ch. 427, 

§ 6(a), 54 Stat. 574, further extended the time for liq-

uidation of the Corporation and provided for suspension 

of lending authority by districts. Act Aug. 7, 1946, ch. 

811, § 1, 60 Stat. 901, which also amended act Jan. 26, 

1937, was repealed by act June 30, 1947, ch. 166, title II, 

§ 206(q), (z), 61 Stat. 209. 
Section 614, acts Jan. 22, 1932, ch. 8, § 14, 47 Stat. 10; 

June 25, 1940, ch. 427, § 6(b), 54 Stat. 574, relating to com-

pletion of liquidation of the Corporation by Secretary 

of Treasury, was omitted by act June 30, 1947, ch. 166, 

title I, § 1, 61 Stat. 202, which generally amended the 

Reconstruction Finance Corporation Act, act Jan. 22, 

1932, ch. 8, 47 Stat. 5. Act Aug. 7, 1946, ch. 811, § 1, 60 

Stat. 901, which also amended section 14 of act Jan. 22, 

1932, was repealed by section 206(z) of act June 30, 1947. 
Section 615, act Jan. 22, 1932, ch. 8, § 15, 47 Stat. 11, re-

lating to reports to Congress, was omitted by act June 

30, 1947, ch. 166, title I, § 1, 61 Stat. 202, which generally 

amended the Reconstruction Finance Corporation Act, 

act Jan. 22, 1932, ch. 8, 47 Stat. 5. 
Section 616, act Jan. 22, 1932, ch. 8, § 16, 47 Stat. 11, re-

lated to false statements, forgery, embezzlement, and 

use of words ‘‘Reconstruction Finance Corporation’’, 

and is now covered by sections 433, 493, 657, 709, 1006, 

1014, and 1904 of Title 18, Crimes and Criminal Proce-

dure. 
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§ 616a. Transferred 

CODIFICATION 

Section 616a, acts Mar. 26, 1934, ch. 90, 48 Stat. 500; 

June 29, 1936, ch. 858, title II, § 204, 49 Stat. 1987, which 

related to the shipment of exports financed by the Gov-

ernment in United States vessels, was transferred to 

section 1241–1 of Title 46, Appendix, Shipping. 

§§ 617 to 619. Repealed or Omitted 

Section 617, act Jan. 22, 1932, ch. 8, § 17, 47 Stat. 12, 

was omitted by act June 30, 1947, ch. 166, title I, § 1, 61 

Stat. 202, which generally amended the Reconstruction 

Finance Corporation Act, act Jan. 22, 1932, ch. 8, 47 

Stat. 5. 

Section 618, act June 30, 1947, ch. 166, title II, § 208, 61 

Stat. 209, related to purchase and sale of surplus prop-

erty, and was repealed by act of May 25, 1948, ch. 334, 

§ 7, 62 Stat. 265. 

Section 619, act July 29, 1947, ch. 346, title II, § 201, 61 

Stat. 515, related to limitations on use of funds of the 

Corporation, which Corporation was abolished by sec-

tion 6 of Reorg. Plan No. 1 of 1957, eff. June 30, 1957, 22 

FR 4633, 71 Stat. 647. Reorg. Plan No. 1 of 1957 is set out 

preceding section 601 of this title. 

CHAPTER 14A—AID TO SMALL BUSINESS 

Sec. 

631. Declaration of policy. 

(a) Aid, counsel, assistance, etc., to small 

business concerns. 

(b) Assistance to compete in inter-

national markets. 

(c) Aid for agriculturally related indus-

tries; financial assistance. 

(d) Use of assistance programs to estab-

lish, preserve, and strengthen small 

business concerns. 

(e) Assistance to victims of floods, etc., 

and those displaced as result of fed-

erally aided construction programs. 

(f) Findings; purpose. 

(g) Assistance to disaster victims under 

disaster loan program. 

(h) Assistance to women owned business. 

(i) Prohibition on use of funds for indi-

viduals not lawfully within United 

States. 

(j) Contract bundling. 

631a. Congressional declaration of small business 

economic policy. 

(a) Foster small business. 

(b) Capital availability to small business. 

631b. Reports to Congress; state of small business. 

(a) Report on Small Business and Com-

petition. 

(b) Appendix to report. 

(c) Supplementary reports. 

(d) Referral to Congressional commit-

tees. 

(e) Small business concerns owned by 

disadvantaged individuals and by 

women. 

632. Small-business concern. 

(a) Criteria. 

(b) ‘‘Agency’’ defined. 

(c) Qualified employee trust; eligibility 

for loan guarantee; ‘‘qualified em-

ployee trust’’ defined; regulations 

for treatment of trust as qualified 

employee trust. 

(d) ‘‘Qualified Indian tribe’’ defined. 

(e) ‘‘Public or private organization for 

the handicapped’’ defined. 

(f) ‘‘Handicapped individual’’ defined. 

(g) ‘‘Energy measures’’ defined. 

(h) ‘‘Credit elsewhere’’ defined. 

(i) ‘‘Homeowners’’ defined. 

Sec. 

(j) ‘‘Small agricultural cooperative’’ de-

fined. 
(k) ‘‘Disaster’’ defined. 
(l) ‘‘Computer crime’’ defined. 

(m) ‘‘Simplified acquisition threshold’’ 

defined. 
(n) ‘‘Small business concern owned and 

controlled by women’’ defined. 
(o) Definitions of bundling of contract re-

quirements and related terms. 
(p) Definitions relating to HUBZones. 
(q) Definitions relating to veterans. 

633. Small Business Administration. 

(a) Creation; principal, branch, and re-

gional offices. 

(b) Appointment of Administrator, Dep-

uty Administrator, and Associate 

Administrators; duties of Adminis-

trator: preparation of data base and 

publication of economic indices and 

annual report; risk management 

database; computer security and 

education program. 

(c) Revolving funds; disaster loan fund; 

business loan and investment fund; 

payments into funds; appropria-

tions; reports to Congress; business- 

type budgets; borrowing authority: 

terms and conditions of notes, in-

terest rate, public debt trans-

actions; payments into miscellane-

ous receipts; authorization of appro-

priations for losses and interest sub-

sidies. 

(d) Creation and composition of Loan 

Policy Board; establishment of poli-

cies. 

(e) Prohibition on provision of assist-

ance. 

(f) Certification of compliance with child 

support obligations. 

634. General powers. 

(a) Seal; appointment and compensation 

of personnel; use of other services 

and facilities. 

(b) Powers of Administrator. 

(c) Procurement of experts and consult-

ants; compensation and expenses. 

(d) Safety deposit box rentals. 

(e) Undertaking or suspension of pay-

ment obligation; period; extension 

of maturity; repayment agreement; 

‘‘required payments’’ defined. 

(f) Sale of guaranteed portion of loans by 

lender or subsequent holder; limita-

tions; secondary market. 

(g) Trust certificates; guarantee of time-

ly payments of principal and inter-

est; full faith and credit of United 

States; collection of fees; subroga-

tion. 

(h) Central registration of loans and 

trust certificates; contracts with 

agent; disclosures by sellers of guar-

anteed portions of loans; regulation 

of brokers and dealers; electronic 

registration. 

634a. Office of Advocacy within Small Business Ad-

ministration; Chief Counsel for Advocacy. 

634b. Primary functions of Office of Advocacy. 

634c. Additional duties of Office of Advocacy. 

634d. Staff and powers of Office of Advocacy. 

634e. Assistance of Government agencies. 

634f. Reports. 

634g. Authorization of appropriations. 

635. Deposit of moneys; depositaries, custodians, 

and fiscal agents; contributions to employ-

ees’ compensation funds. 

636. Additional powers. 



Page 582 TITLE 15—COMMERCE AND TRADE §§ 617 to 619 

Sec. 

(a) Loans to small business concerns; al-

lowable purposes; qualified busi-

ness; restrictions and limitations. 
(b) Disaster loans; authorization, scope, 

terms and conditions, etc. 
(c) Extension or renewal of loans; pur-

chase of participations; assumption 

of obligations; disaster loans; inter-

est rates; loan amounts. 
(d) Funds for small business development 

centers under section 648 of this 

title. 
(e) [RESERVED]. 
(f) [RESERVED]. 
(g) Repealed. 
(h) Loans to handicapped persons and or-

ganizations for handicapped. 
(i) Loans to small business concerns lo-

cated in urban or rural areas with 

high proportions of unemployed or 

low-income individuals, or owned by 

low-income individuals. 
(j) Financial assistance for projects pro-

viding technical or management as-

sistance; areas of high concentra-

tion of unemployment or low-in-

come; preferences; manner and 

method of payment; accessible serv-

ices; program evaluations; estab-

lishment of development program; 

coordination of policies. 
(k) Functions relating to loans and finan-

cial assistance for projects provid-

ing technical or management assist-

ance to individuals or enterprises 

eligible for assistance as small busi-

ness concerns located in urban or 

rural areas with high proportions of 

unemployed or low-income individ-

uals, or owned by low-income indi-

viduals. 
(l) [RESERVED]. 

(m) Microloan Program. 
(n) Repayment deferred for active duty 

reservists. 
636a. Repealed. 
636b. Disaster loan interest rates. 
636c. Age of applicant for disaster loans. 
636d. Disaster aid to major sources of employment. 

(a) Loans to disaster areas. 
(b) Interest; deferred payments. 

637. Additional powers. 
(a) Procurement contracts; subcontracts 

to disadvantaged small business 

concerns; performance bonds; con-

tract negotiations; definitions; eli-

gibility; determinations; publica-

tion; recruitment; construction sub-

contracts; annual estimates; Indian 

tribes. 
(b) Procurement and property disposal 

powers; determination of small- 

business concerns. 
(c) [Reserved]. 
(d) Performance of contracts by small 

business concerns; inclusion of re-

quired contract clause; subcontract-

ing plans; contract eligibility; in-

centives; breach of contract; review; 

report to Congress. 
(e) Covered executive agency activities; 

procurement notice; publication; 

time limitations. 
(f) Contents of notice. 
(g) Exempted, etc., activities of execu-

tive agency. 
(h) Award of contracts; procedures other 

than competitive ones; exceptions. 
(i) Availability; complete solicitation 

package; fees. 

Sec. 

(j) ‘‘Executive agency’’ defined. 

(k) Notices of subcontracting opportuni-

ties. 

(l) Management assistance for small 

businesses affected by military op-

erations. 

(m) Procurement program for women- 

owned small business concerns. 

(n) Business grants and cooperative 

agreements. 

637a. Repealed. 

637b. Availability of information. 

(a) Requests for information. 

(b) Exempt contracts. 

637c. Definitions. 

638. Research and development. 

(a) Declaration of policy. 

(b) Assistance to small-business con-

cerns. 

(c) Consultation and cooperation with 

Government agencies; studies and 

recommendations. 

(d) Joint programs; approval of agree-

ments; withdrawal of approval; pub-

lication in Federal Register. 

(e) Definitions. 

(f) Federal agency expenditures for SBIR 

program. 

(g) Administration of small business in-

novation research programs by Fed-

eral agencies required to establish 

such programs. 

(h) Establishment of goals for funding 

agreements for research or research 

and development to small business 

concerns by agencies having budg-

ets for research and development. 

(i) Annual reporting. 

(j) Small Business Administration policy 

directives for the general conduct of 

small business innovation research 

programs. 

(k) Database. 

(l) Reporting of awards made from single 

proposal, to multiple award win-

ners, or to critical technology top-

ics. 

(m) Termination. 

(n) Required expenditures for STTR by 

Federal agencies. 

(o) Federal agency STTR authority. 

(p) STTR policy directive. 

(q) Discretionary technical assistance. 

(r) Third phase agreements. 

(s) Outreach. 

(t) Inclusion in strategic plans. 

(u) Coordination of technology develop-

ment programs. 

(v) Simplified reporting requirements. 

(w) STTR model agreement for intellec-

tual property rights. 

639. Reporting requirements and agency coopera-

tion. 

(a) Annual reports to President and Con-

gressional officers and committees. 

(b) Report of expenditures in conduct of 

activities; contents; information to 

Congressional committees. 

(c) Repealed. 

(d) Annual report of Department of De-

fense. 

(e) Retention of records. 

(f) Consultation and cooperation with 

Government departments and agen-

cies. 

(g) Annual report of employee conduct 

complaints received or acted upon 

and investigations undertaken by 

Administration. 
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Sec. 

(h) Report to Congress on secondary mar-

ket operations. 
639a. Review of loan program; submission of esti-

mated needs for additional authorization. 
640. Voluntary agreements among small-business 

concerns. 
(a) Consultation with President. 
(b) Exemption from certain laws; find-

ings and requests; filing and publi-

cation. 
(c) Delegation of authority; consultation; 

approval of requests. 
(d) Inapplicability of section when re-

quest or finding withdrawn. 
641. Transfer to Administration of other func-

tions, powers, and duties. 
642. Requirements for loans. 
643. Fair charge for use of Government-owned 

property. 
644. Awards or contracts. 

(a) Determination. 
(b) Placement of contracts by contract-

ing procurement agency. 
(c) Programs for blind and handicapped 

individuals. 
(d) Priority. 
(e) Procurement strategies; contract 

bundling. 
(f) Repealed. 
(g) Goals for participation of small busi-

ness concerns in procurement con-

tracts. 
(h) Reports to Administration; submittal 

of information to Congress. 
(i) Small business set-asides. 
(j) Small business reservation. 

(k) Office of Small and Disadvantaged 

Business Utilization; Director. 
(l) Breakout procurement center rep-

resentatives. 
(m) Relationship to other procurement 

programs. 
(n) Determination of labor surplus areas. 
(o) Requirements for performance of con-

tracts by employees of small busi-

ness concerns. 
(p) Database, analysis, and annual report 

with respect to bundled contracts. 
645. Offenses and penalties. 

(a) False statements; overvaluation of se-

curities. 
(b) Embezzlement, etc. 
(c) Concealment, etc. 
(d) Misrepresentation, etc. 
(e) Representations under subsection (d) 

of this section to be in writing. 
(f) Misrepresentation of compliance with 

section 636(j)(10)(I). 
646. Liens. 
647. Duplication of activities of other Federal de-

partments or agencies. 
(a) General prohibition; exception. 
(b) Definitions. 

648. Small business development center program 

authorization. 
(a) Grants, contracts and cooperative 

agreements for establishment of 

small business development centers 

and for small business activities 

and purposes; role of Administra-

tion; non-Federal additional 

amount; amount of grant; eligi-

bility. 
(b) Area plan inconsistent with appli-

cant’s plan: assistance unavailable 

1981 through 1983; plan of applicant: 

submittal to Administration, action 

on plan, review by Administration, 

assistance to out-of-State busi-

nesses. 

Sec. 

(c) Problem-solving assistance; develop-

ment center extension services; 

staff and access requirements; as-

sistance services; changing services 

for evolving needs; qualified small 

business vendors; non-profit enti-

ties; cooperation with regional and 

local offices, etc.; information shar-

ing system. 
(d) Enhancing export potential of busi-

nesses within State; State Office of 

International Trade. 
(e) Laboratory assistance; reimburse-

ment for services. 
(f) National Science Foundation; co-

operation with Administration and 

Small Business Development Cen-

ters; center support. 
(g) National Aeronautics and Space Ad-

ministration and regional tech-

nology transfer centers. 

(h) Associate Administrator for Small 

Business Development Centers. 

(i) National Small Business Development 

Center Advisory Board; establish-

ment; membership; term; Chairman; 

advisory and counseling functions; 

meetings; compensation. 

(j) Small business development center 

advisory board; establishment; 

chairman; conferences with director 

on policy. 

(k) Program examination and certifi-

cation. 

(l) Contract authority. 

(m) Prohibition on certain fees. 

648a. Repealed. 

649. Office of International Trade. 

(a) Establishment. 

(b) Development of distribution network; 

marketing of programs and dissemi-

nation of information; bilingual job 

applicants. 

(c) Promotion of sales opportunities for 

goods and services abroad. 

(d) Access to export and pre-export fi-

nancing programs. 

(e) Counseling small businesses; proceed-

ings related to trade laws; access to 

trade remedy proceedings. 

(f) Annual reports to Congress. 

(g) Cooperative studies and reports to 

Congressional committees on se-

lected issues; recommendations. 

649a. Omitted. 

649b. Grants, contracts and cooperative agree-

ments for international marketing pro-

grams. 

(a) Limitations and restrictions. 

(b) Eligibility. 

(c) Advisory board establishment. 

(d) Grant requirements. 

(e) Program evaluation; reports. 

(f) Recipients’ duty to furnish informa-

tion. 

(g) ‘‘Applicant’’ defined. 

(h) Contract authority. 

649c. Authorization of appropriations. 

649d. Central information clearinghouse. 

650. El Nino-related ocean conditions; disaster 

loan assistance to small business concerns 

in fishing industry. 

651. National small business tree planting pro-

gram. 

(a) Authorization of grants and contracts 

with States. 

(b) Establishment by Administrator. 

(c) Utilization of small business concerns 

in implementing program. 



Page 584 TITLE 15—COMMERCE AND TRADE § 631 

Sec. 

(d) Cooperation of Federal agencies; tech-

nical services. 

(e) Authorization of appropriations. 

(f) Rules and regulations. 

(g) Definitions. 

(h) Annual report to President and Con-

gress. 

652. Central European Enterprise Development 

Commission. 

(a) Establishment. 

(b) Management and technical assistance 

to designated Central European 

countries. 

(c) Eligibility. 

(d) Initial meeting and organization. 

(e) Reimbursement for necessary ex-

penses. 

(f) Meetings; quorum. 

(g) Authority; personnel. 

(h) Initial and annual reports to Con-

gress. 

(i) Authorization of appropriations. 

653. Office of Rural Affairs. 

(a) Establishment. 

(b) Appointment of director. 

(c) Functions. 

654. Paul D. Coverdell drug-free workplace pro-

gram. 

(a) Definitions. 

(b) Establishment. 

(c) Privacy protection for employees par-

ticipating in drug-free workplace 

program. 

(d) Evaluation and coordination. 

(e) Contract authority. 

(f) Construction. 

(g) Authorization. 

655. Pilot Technology Access Program. 

(a) Establishment. 

(b) Criteria for selection of Centers. 

(c) Matching requirement. 

(d) Purpose of awards. 

(e) Renewal of awards. 

(f) Interim report. 

(g) Final report. 

(h) Authorization of appropriations. 

(i) Funding from other sources; employ-

ment of Centers by Federal agen-

cies. 

656. Women’s business center program. 

(a) Definitions. 

(b) Authority. 

(c) Conditions of participation. 

(d) Contract authority. 

(e) Submission of 5-year plan. 

(f) Criteria. 

(g) Office of Women’s Business Owner-

ship. 

(h) Program examination. 

(i) Contract authority. 

(j) Management report. 

(k) Authorization of appropriations. 

(l) Sustainability pilot program. 

657. Oversight of regulatory enforcement. 

(a) Definitions. 

(b) SBA Enforcement Ombudsman. 

(c) Regional Small Business Regulatory 

Fairness Boards. 

(d) Powers of Boards. 

657a. HUBZone program. 

(a) In general. 

(b) Eligible contracts. 

(c) Enforcement; penalties. 

(d) Authorization of appropriations. 

657b. Veterans programs. 

(a) Office of Veterans Business Develop-

ment. 

(b) Associate Administrator for Veterans 

Business Development. 

Sec. 

657c. National Veterans Business Development 

Corporation. 
(a) Establishment. 
(b) Purposes of the Corporation. 
(c) Board of Directors. 
(d) Corporate powers. 
(e) Corporate funds. 
(f) Network of information and assist-

ance centers. 
(g) Annual report. 
(h) Assumption of duties of advisory 

committee. 
(i) Use of mails. 
(j) Professional Certification Advisory 

Board. 
(k) Authorization of appropriations. 

657d. Federal and State Technology Partnership 

Program. 
(a) Definitions. 
(b) Establishment of Program. 
(c) Grants and cooperative agreements. 
(d) Cooperation and coordination. 
(e) Administrative requirements. 
(f) Reports. 
(g) Reviews by Inspector General. 
(h) Program levels. 
(i) Termination. 

657e. Mentoring Networks. 
(a) Findings. 
(b) Authorization for Mentoring Net-

works. 
(c) Criteria for Mentoring Networks. 
(d) Mentoring database. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 662, 687 of this 

title; title 7 section 2000; title 10 section 2855; title 16 

sections 472a, 535a, 539d; title 19 sections 2345, 2346; title 

25 section 450j; title 38 section 3742; title 42 section 

7661f; title 49 sections 13709, 40110; title 50 App. section 

2017l. 

§ 631. Declaration of policy 

(a) Aid, counsel, assistance, etc., to small busi-
ness concerns 

The essence of the American economic system 
of private enterprise is free competition. Only 
through full and free competition can free mar-
kets, free entry into business, and opportunities 
for the expression and growth of personal initia-
tive and individual judgment be assured. The 
preservation and expansion of such competition 
is basic not only to the economic well-being but 
to the security of this Nation. Such security and 
well-being cannot be realized unless the actual 
and potential capacity of small business is en-
couraged and developed. It is the declared policy 
of the Congress that the Government should aid, 
counsel, assist, and protect, insofar as is pos-
sible, the interests of small-business concerns in 
order to preserve free competitive enterprise, to 
insure that a fair proportion of the total pur-
chases and contracts or subcontracts for prop-
erty and services for the Government (including 
but not limited to contracts or subcontracts for 
maintenance, repair, and construction) be 
placed with small-business enterprises, to insure 
that a fair proportion of the total sales of Gov-
ernment property be made to such enterprises, 
and to maintain and strengthen the overall 
economy of the Nation. 

(b) Assistance to compete in international mar-
kets 

(1) It is the declared policy of the Congress 
that the Federal Government, through the 
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Small Business Administration, acting in co-
operation with the Department of Commerce 
and other relevant State and Federal agencies, 
should aid and assist small businesses, as de-
fined under this chapter, to increase their abil-
ity to compete in international markets by— 

(A) enhancing their ability to export; 
(B) facilitating technology transfers; 
(C) enhancing their ability to compete effec-

tively and efficiently against imports; 
(D) increasing the access of small businesses 

to long-term capital for the purchase of new 
plant and equipment used in the production of 
goods and services involved in international 
trade; 

(E) disseminating information concerning 
State, Federal, and private programs and ini-
tiatives to enhance the ability of small busi-
nesses to compete in international markets; 
and 

(F) ensuring that the interests of small busi-
nesses are adequately represented in bilateral 
and multilateral trade negotiations. 

(2) The Congress recognizes that the Depart-
ment of Commerce is the principal Federal 
agency for trade development and export pro-
motion and that the Department of Commerce 
and the Small Business Administration work to-
gether to advance joint interests. It is the pur-
pose of this chapter to enhance, not alter, their 
respective roles. 

(c) Aid for agriculturally related industries; fi-
nancial assistance 

It is the declared policy of the Congress that 
the Government, through the Small Business 
Administration, should aid and assist small 
business concerns which are engaged in the pro-
duction of food and fiber, ranching, and raising 
of livestock, aquaculture, and all other farming 
and agricultural related industries; and the fi-
nancial assistance programs authorized by this 
chapter are also to be used to assist such con-
cerns. 

(d) Use of assistance programs to establish, pre-
serve, and strengthen small business con-
cerns 

(1) The assistance programs authorized by sec-
tions 636(i) and 636(j) of this title are to be uti-
lized to assist in the establishment, preserva-
tion, and strengthening of small business con-
cerns and improve the managerial skills em-
ployed in such enterprises, with special atten-
tion to small business concerns (1) located in 
urban or rural areas with high proportions of 
unemployed or low-income individuals; or (2) 
owned by low-income individuals; and to mobi-
lize for these objectives private as well as public 
managerial skills and resources. 

(2)(A) With respect to the programs authorized 
by section 636(j) of this title, the Congress 
finds— 

(i) that ownership and control of productive 
capital is concentrated in the economy of the 
United States and certain groups, therefore, 
own and control little productive capital; 

(ii) that certain groups in the United States 
own and control little productive capital be-
cause they have limited opportunities for 
small business ownership; 

(iii) that the broadening of small business 
ownership among groups that presently own 
and control little productive capital is essen-
tial to provide for the well-being of this Na-
tion by promoting their increased participa-
tion in the free enterprise system of the 
United States; 

(iv) that such development of business own-
ership among groups that presently own and 
control little productive capital will be great-
ly facilitated through the creation of a small 
business ownership development program, 
which shall provide services, including, but 
not limited to, financial, management, and 
technical assistance.1 

(v) that the power to let Federal contracts 
pursuant to section 637(a) of this title can be 
an effective procurement assistance tool for 
development of business ownership among 
groups that own and control little productive 
capital; and 

(vi) that the procurement authority under 
section 637(a) of this title shall be used only as 
a tool for developing business ownership 
among groups that own and control little pro-
ductive capital. 

(B) It is therefore the purpose of the programs 
authorized by section 636(j) of this title to— 

(i) foster business ownership and develop-
ment by individuals in groups that own and 
control little productive capital; and 

(ii) promote the competitive viability of 
such firms in the marketplace by creating a 
small business and capital ownership develop-
ment program to provide such available finan-
cial, technical, and management assistance as 
may be necessary. 

(e) Assistance to victims of floods, etc., and those 
displaced as result of federally aided con-
struction programs 

Further, it is the declared policy of the Con-
gress that the Government should aid and assist 
victims of floods and other catastrophes, and 
small-business concerns which are displaced as a 
result of federally aided construction programs. 

(f) Findings; purpose 

(1) with 2 respect to the Administration’s busi-
ness development programs the Congress finds— 

(A) that the opportunity for full participa-
tion in our free enterprise system by socially 
and economically disadvantaged persons is es-
sential if we are to obtain social and economic 
equality for such persons and improve the 
functioning of our national economy; 

(B) that many such persons are socially dis-
advantaged because of their identification as 
members of certain groups that have suffered 
the effects of discriminatory practices or simi-
lar invidious circumstances over which they 
have no control; 

(C) that such groups include, but are not 
limited to, Black Americans, Hispanic Ameri-
cans, Native Americans, Indian tribes, Asian 
Pacific Americans, Native Hawaiian Organiza-
tions, and other minorities; 

(D) that it is in the national interest to ex-
peditiously ameliorate the conditions of so-
cially and economically disadvantaged groups; 
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(E) that such conditions can be improved by 
providing the maximum practicable oppor-
tunity for the development of small business 
concerns owned by members of socially and 
economically disadvantaged groups; 

(F) that such development can be materially 
advanced through the procurement by the 
United States of articles, equipment, supplies, 
services, materials, and construction work 
from such concerns; and 

(G) that such procurements also benefit the 
United States by encouraging the expansion of 
suppliers for such procurements, thereby en-
couraging competition among such suppliers 
and promoting economy in such procurements. 

(2) It is therefore the purpose of section 637(a) 
of this title to— 

(A) promote the business development of 
small business concerns owned and controlled 
by socially and economically disadvantaged 
individuals so that such concerns can compete 
on an equal basis in the American economy; 

(B) promote the competitive viability of 
such concerns in the marketplace by providing 
such available contract, financial, technical, 
and mangement 3 assistance as may be nec-
essary; and 

(C) clarify and expand the program for the 
procurement by the United States of articles, 
supplies, services, materials, and construction 
work from small business concerns owned by 
socially and economically disadvantaged indi-
viduals. 

(g) Assistance to disaster victims under disaster 
loan program 

In administering the disaster loan program 
authorized by section 636 of this title, to the 
maximum extent possible, the Administration 
shall provide assistance and counseling to disas-
ter victims in filing applications, providing in-
formation relevant to loan processing, and in 
loan closing and prompt disbursement of loan 
proceeds and shall give the disaster program a 
high priority in allocating funds for administra-
tive expenses. 

(h) Assistance to women owned business 

(1) With respect to the programs and activities 
authorized by this chapter, the Congress finds 
that— 

(A) women owned business has become a 
major contributor to the American economy 
by providing goods and services, revenues, and 
jobs; 

(B) over the past two decades there have 
been substantial gains in the social and eco-
nomic status of women as they have sought 
economic equality and independence; 

(C) despite such progress, women, as a group, 
are subjected to discrimination in entre-
preneurial endeavors due to their gender; 

(D) such discrimination takes many overt 
and subtle forms adversely impacting the abil-
ity to raise or secure capital, to acquire mana-
gerial talents, and to capture market opportu-
nities; 

(E) it is in the national interest to expedi-
tiously remove discriminatory barriers to the 

creation and development of small business 
concerns owned and controlled by women; 

(F) the removal of such barriers is essential 
to provide a fair opportunity for full participa-
tion in the free enterprise system by women 
and to further increase the economic vitality 
of the Nation; 

(G) increased numbers of small business con-
cerns owned and controlled by women will di-
rectly benefit the United States Government 
by expanding the potential number of suppli-
ers of goods and services to the Government; 
and 

(H) programs and activities designed to as-
sist small business concerns owned and con-
trolled by women must be implemented in 
such a way as to remove such discriminatory 
barriers while not adversely affecting the 
rights of socially and economically disadvan-
taged individuals. 

(2) It is, therefore, the purpose of those pro-
grams and activities conducted under the au-
thority of this chapter that assist women entre-
preneurs to— 

(A) vigorously promote the legitimate inter-
ests of small business concerns owned and con-
trolled by women; 

(B) remove, insofar as possible, the discrimi-
natory barriers that are encountered by 
women in accessing capital and other factors 
of production; and 

(C) require that the Government engage in a 
systematic and sustained effort to identify, 
define and analyze those discriminatory bar-
riers facing women and that such effort di-
rectly involve the participation of women 
business owners in the public/private sector 
partnership. 

(i) Prohibition on use of funds for individuals 
not lawfully within United States 

None of the funds made available pursuant to 
this chapter may be used to provide any direct 
benefit or assistance to any individual in the 
United States if the Administrator or the offi-
cial to which the funds are made available re-
ceives notification that the individual is not 
lawfully within the United States. 

(j) Contract bundling 

In complying with the statement of congres-
sional policy expressed in subsection (a) of this 
section, relating to fostering the participation 
of small business concerns in the contracting 
opportunities of the Government, each Federal 
agency, to the maximum extent practicable, 
shall— 

(1) comply with congressional intent to fos-
ter the participation of small business con-
cerns as prime contractors, subcontractors, 
and suppliers; 

(2) structure its contracting requirements to 
facilitate competition by and among small 
business concerns, taking all reasonable steps 
to eliminate obstacles to their participation; 
and 

(3) avoid unnecessary and unjustified bun-
dling of contract requirements that precludes 
small business participation in procurements 
as prime contractors. 

(Pub. L. 85–536, § 2[2], July 18, 1958, 72 Stat. 384; 
Pub. L. 87–70, title III, § 305(b), June 30, 1961, 75 
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Stat. 167; Pub. L. 87–305, § 6, Sept. 26, 1961, 75 
Stat. 667; Pub. L. 93–386, § 2(a)(1), Aug. 23, 1974, 88 
Stat. 742; Pub. L. 94–305, title I, § 112(a), June 4, 
1976, 90 Stat. 667; Pub. L. 95–507, title II, §§ 201, 
203, Oct. 24, 1978, 92 Stat. 1760, 1763; Pub. L. 
96–302, title I, § 118(a), July 2, 1980, 94 Stat. 840; 
Pub. L. 99–272, title XVIII, § 18015(a), Apr. 7, 1986, 
100 Stat. 370; Pub. L. 100–418, title VIII, § 8002, 
Aug. 23, 1988, 102 Stat. 1553; Pub. L. 100–533, title 
I, § 101, Oct. 25, 1988, 102 Stat. 2689; Pub. L. 
100–590, title I, § 118, Nov. 3, 1988, 102 Stat. 2999; 
Pub. L. 100–656, title II, §§ 204, 207(b), Nov. 15, 
1988, 102 Stat. 3859, 3861; Pub. L. 101–37, § 6(c), 
June 15, 1989, 103 Stat. 72; Pub. L. 103–403, title 
VI, § 609, Oct. 22, 1994, 108 Stat. 4204; Pub. L. 
105–135, title IV, § 411, Dec. 2, 1997, 111 Stat. 2617.) 

CODIFICATION 

This chapter was originally enacted as title II of act 

July 30, 1953, ch. 282, 67 Stat. 232, and designated as the 

‘‘Small Business Act of 1953’’. Title II of act July 30, 

1953, was amended by acts June 30, 1955, ch. 251, § 4, 69 

Stat. 225; Aug. 9, 1955, ch. 628, 69 Stat. 547; Feb. 2, 1956, 

ch. 29, §§ 1, 2, 70 Stat. 10; Pub. L. 85–4, §§ 1, 2, Feb. 11, 

1957, 71 Stat. 1; Pub. L. 85–120, §§ 1, 2, Aug. 3, 1957, 71 

Stat. 341; Pub. L. 85–335, Feb. 22, 1958, 72 Stat. 27. Sec-

tion 1 of Pub. L. 85–536 withdrew title II of act July 30, 

1953, as part of that act, and made title II a separate 

act to be known as the ‘‘Small Business Act’’. The 

Small Business Act, as amended by Pub. L. 85–536, is 

classified to this chapter. 

AMENDMENTS 

1997—Subsec. (j). Pub. L. 105–135 added subsec. (j). 

1994—Subsec. (i). Pub. L. 103–403 added subsec. (i). 

1989—Subsec. (f). Pub. L. 101–37 made technical cor-

rection to directory language of Pub. L. 100–656, § 207(b), 

which did not result in any change in text, see 1988 

Amendment note below. 

1988—Subsecs. (b), (c). Pub. L. 100–418 added subsec. 

(b) and redesignated former subsec. (b) as (c). Former 

subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 100–418 redesignated subsec. (c) as 

(d). Former subsec. (d) redesignated (e). 

Subsec. (d)(2)(A)(v). Pub. L. 100–656, § 204(b), which di-

rected amendment of subsec. (c)(2)(A)(v) by striking 

out ‘‘sole source’’ after ‘‘power to let’’ was executed to 

subsec. (d)(2)(A)(v) to reflect the probable intent of 

Congress and the intervening redesignation of subsec. 

(c) as (d) by Pub. L. 100–418. 

Subsec. (d)(2)(B). Pub. L. 100–656, § 204(a)(1), which di-

rected general amendment of subsec. (c)(2)(B), was exe-

cuted to subsec. (d)(2)(B) to reflect the probable intent 

of Congress and the intervening redesignation of sub-

sec. (c) as (d) by Pub. L. 100–418. Prior to amendment, 

subpar. (B) read as follows: ‘‘It is, therefore, the pur-

pose of the programs authorized by section 636(j) of this 

title to— 

‘‘(i) foster business ownership by individuals in 

groups that own and control little productive capital; 

and 

‘‘(ii) promote the competitive viability of such 

firms by creating a small business and capital owner-

ship development program to provide such available 

financial, technical, and management assistance as 

may be necessary.’’ 

Subsecs. (e), (f). Pub. L. 100–418 redesignated subsecs. 

(d) and (e) as (e) and (f), respectively. 

Subsec. (f)(1)(C). Pub. L. 100–656, § 207(b), as amended 

by Pub. L. 101–37, which directed amendment of subsec. 

(e)(1)(C) by inserting ‘‘Native Hawaiian Organizations,’’ 

was executed to subsec. (f)(1)(C) to reflect the probable 

intent of Congress and the intervening redesignation of 

subsec. (e) as (f) by Pub. L. 100–418. 

Subsec. (f)(2). Pub. L. 100–656, § 204(a)(2), which di-

rected general amendment of subsec. (e)(2), was exe-

cuted to subsec. (f)(2) to reflect the probable intent of 

Congress and the intervening redesignation of subsec. 

(e) as (f) by Pub. L. 100–418. Prior to amendment, par. 

(2) read as follows: ‘‘It is, therefore, the purpose of sec-

tion 637(a) of this title to— 
‘‘(A) foster business ownership by individuals who 

are both socially and economically disadvantaged; 
‘‘(B) promote the competitive viability of such 

firms by providing such available contract, financial, 

technical, and management assistance as may be nec-

essary; and 
‘‘(C) clarify and expand the program for the pro-

curement by the United States of articles, equip-

ment, supplies, services, materials, and construction 

work from small business concerns owned by socially 

and economically disadvantaged individuals.’’ 
Subsec. (g). Pub. L. 100–590, § 118, added subsec. (g). 
Subsec. (h). Pub. L. 100–533 added subsec. (h). 
1986—Subsec. (e)(1)(C). Pub. L. 99–272 inserted ‘‘Indian 

tribes,’’. 
1980—Subsec. (e)(1)(C). Pub. L. 96–302 included among 

the disadvantaged minorities Asian Pacific Americans. 
1978—Subsec. (c). Pub. L. 95–507, § 203, designated ex-

isting provisions as par. (1) and added par. (2). 
Subsec. (e). Pub. L. 95–507, § 201, added subsec. (e). 
1976—Subsecs. (b) to (d). Pub. L. 94–305 added subsec. 

(b) and redesignated former subsecs. (b) and (c) as (c) 

and (d), respectively. 
1974—Subsecs. (b), (c). Pub. L. 93–386 added subsec. (b) 

and redesignated former subsec. (b) as (c). 
1961—Subsec. (a). Pub. L. 87–305 inserted ‘‘or sub-

contracts’’ after ‘‘contracts’’ in two places. 
Subsec. (b). Pub. L. 87–70 included small-business con-

cerns which are displaced as a result of federally aided 

construction programs. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 3 of Pub. L. 105–135 provided that: ‘‘This Act 

[see Short Title of 1997 Amendment note below] and the 

amendments made by this Act shall take effect on Oc-

tober 1, 1997.’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 32 of Pub. L. 101–37 provided that: ‘‘The 

amendments made by this Act [see Short Title of 1989 

Amendment note below] shall apply as if included in 

the Business Opportunity Development Reform Act of 

1988 [Pub. L. 100–656].’’ 

EFFECTIVE DATE OF 1988 AMENDMENTS 

Section 803 of Pub. L. 100–656, as amended by Pub. L. 

101–37, § 31, June 15, 1989, 103 Stat. 76, provided that: 
‘‘(a) IN GENERAL.—Except as otherwise provided, the 

following provisions (and the amendments made by 

such provisions) shall take effect on the date of the en-

actment of this Act [Nov. 15, 1988]: 
‘‘(1) Sections 1 and 2 [enacting provisions set out as 

notes under this section and section 636 of this title]. 
‘‘(2) Section 101 [enacting provisions set out as a 

note under section 636 of this title]. 
‘‘(3) Sections 202, 203, 204, 206, and 207 [amending 

this section and sections 636 and 637 of this title]. 
‘‘(4) Sections 301(a) and 303(d), (e), and (f) [amending 

sections 636 and 637 of this title and enacting provi-

sions set out as a note under section 637 of this title]. 
‘‘(5) Sections 405, 406, 408, and 410 [amending sec-

tions 636, 639, and 645 of this title and enacting provi-

sions set out as a note under section 636 of this title]. 
‘‘(6) Sections 504 and 505 [amending section 636 of 

this title and enacting provisions set out as notes 

under section 636 of this title]. 
‘‘(7) Sections 601 and 603 [amending section 644 of 

this title]. 
‘‘(8) Titles VII and VIII [amending section 632 of 

this title and section 541 of Title 40, Public Buildings, 

Property, and Works, enacting provisions set out as 

notes under sections 632, 636, and 644 of this title, and 

amending provisions set out as a note under section 

644 of this title]. 
‘‘(9) Sections 7(j)(13)(G) and 7(j)(13)(I) of the Small 

Business Act [section 636(j)(13)(G), (I) of this title] (as 

added by section 301(b)). 
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‘‘(b) SPECIAL RULES.—(1) Except as otherwise pro-

vided, the following sections (and the amendments 

made by such sections) shall take effect on August 15, 

1989: 

‘‘(A) Sections 201, 205, and 208 [amending sections 

636 and 637 of this title]. 

‘‘(B) Sections 301(b), 301(c), 303(a), 303(c), 303(g), 

303(h), and 304 [amending sections 636 and 637 of this 

title and enacting provisions set out as a note under 

section 637 of this title]. 

‘‘(C) Sections 401, 402, 403, 404, and 409 [amending 

sections 633 and 637 of this title and enacting provi-

sions set out as a note under section 633 of this title]. 

‘‘(D) Section 602 [enacting provisions set out as a 

note under section 637 of this title]. 

‘‘(2) Section 302 [amending section 636 of this title] 

shall take effect on June 1, 1989. 

‘‘(3) Section 407 [amending section 637 of this title] 

shall take effect with respect to contracts entered into 

on or after June 1, 1989. 

‘‘(4) The following sections (and the amendments 

made by such sections) shall take effect on October 1, 

1989: 

‘‘(A) Section 209 [amending section 637 of this title]. 

‘‘(B) Section 303(b) [amending section 637 of this 

title]. 

‘‘(C) Sections 501, 502, and 503 [amending sections 

637 and 644 of this title]. 

‘‘(D) Section 7(j)(13)(E) of the Small Business Act 

[section 636(j)(13)(E) of this title] (as added by section 

301(b) of this Act).’’ 

Section 137 of title I of Pub. L. 100–590 provided that: 

‘‘This title [enacting sections 687m and 697c of this 

title, amending this section and sections 631b, 632, 633, 

634, 636, 637, 638, 644, 648, 681, 687, and 695 to 697b of this 

title, repealing section 694 of this title, enacting provi-

sions set out as notes under this section and sections 

636, 637, 639, 644, 694, and 697 of this title, and amending 

provisions set out as notes under this section and sec-

tion 637 of this title] shall be effective on the date of 

enactment [Nov. 3, 1988], except that sections 118 

through 122 [amending this section and sections 632 and 

636 of this title] shall be effective for all loan applica-

tions resulting from disaster declarations made on or 

after August 1, 1988, or from disaster declarations 

whose filing periods were open on October 1, 1988. Any 

new credit authority provided for in this Act [see Short 

Title of 1988 Amendment note below] is to be effective 

for any fiscal year only to such extent or in such 

amounts as are provided in appropriation Acts.’’ 

Section 8014 of title VIII of Pub. L. 100–418 provided 

that: ‘‘This title [amending this section and sections 

636, 648, 649, and 696 of this title, enacting provisions set 

out as notes under this section, and amending provi-

sions set out as notes under this section and section 638 

of this title] shall become effective on the date of its 

enactment [Aug. 23, 1988].’’ 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 1918 of Pub. L. 97–35 provided that: ‘‘Sections 

1908, 1909, and 1913 of this title [amending sections 633, 

636, and 696 of this title] shall be effective October 1, 

1981, and section 1910 of this title [amending section 636 

of this title] shall be effective as provided therein [Oct. 

1, 1985]. All other provisions of this title [amending sec-

tions 632, 633, 636, and 639 of this title, repealing section 

636a of this title, enacting provisions set out as notes 

under this section and section 636 of this title, and 

amending provisions set out as notes under this sec-

tion] shall be effective immediately [Aug. 13, 1981] but 

shall not affect any financing made, obligated, or com-

mitted under the Small Business Act [this chapter] or 

the Small Business Investment Act of 1958 [chapter 14B 

of this title] prior to the effective date hereof.’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 507 of Pub. L. 96–302 provided that: ‘‘This Act 

[enacting sections 631a, 631b, 648, and 697 of this title, 

amending this section, sections 632, 633, 634, 634d, 636, 

637, 644, 647, 694–2, 694b, and 694c of this title, section 

5315 of Title 5, Government Organization and Employ-

ees, and sections 1961 and 1964 of Title 7, Agriculture, 

enacting provisions set out as notes under this section 

and sections 636, 637, and 648 of this title, and amending 

provisions set out as a note under this section] shall 

take effect October 1, 1980.’’ 

SHORT TITLE OF 2001 AMENDMENT 

Pub. L. 107–50, § 1, Oct. 15, 2001, 115 Stat. 263, provided 

that: ‘‘This Act [amending sections 638 and 657d of this 

title and enacting provisions set out as a note under 

section 638 of this title] may be cited as the ‘Small 

Business Technology Transfer Program Reauthoriza-

tion Act of 2001’.’’ 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(9) [§ 1(a)], Dec. 21, 2000, 114 Stat. 

2763, 2763A–667, provided that: ‘‘This Act [H.R. 5667, as 

enacted by section 1(a)(9) of Pub. L. 106–554, see Tables 

for classification] may be cited as the ‘Small Business 

Reauthorization Act of 2000’.’’ 

Pub. L. 106–554, § 1(a)(9) [title I, § 101], Dec. 21, 2000, 114 

Stat. 2763, 2763A–668, provided that: ‘‘This title [enact-

ing sections 657d and 657e of this title, amending sec-

tion 638 of this title, enacting provisions set out as 

notes under sections 638 and 657d of this title, and 

amending provisions set out as notes under this section 

and section 638 of this title] may be cited as the ‘Small 

Business Innovation Research Program Reauthoriza-

tion Act of 2000’.’’ 

Pub. L. 106–554, § 1(a)(9) [title II, § 201], Dec. 21, 2000, 

114 Stat. 2763, 2763A–681, provided that: ‘‘This title 

[amending sections 634, 636, and 696 of this title] may be 

cited as the ‘Small Business Loan Improvement Act of 

2000’.’’ 

Pub. L. 106–554, § 1(a)(9) [title V, § 501], Dec. 21, 2000, 

114 Stat. 2763, 2763A–691, provided that: ‘‘This title 

[amending sections 637, 648, 654, and 657a of this title 

and amending provisions set out as notes under this 

section and sections 637 and 644 of this title] may be 

cited as the ‘Small Business Programs Reauthorization 

Act of 2000’.’’ 

Pub. L. 106–554, § 1(a)(9) [title VI, subtitle A, § 601], 

Dec. 21, 2000, 114 Stat. 2763, 2763A–697, provided that: 

‘‘This subtitle [amending section 632 of this title] may 

be cited as the ‘HUBZones in Native America Act of 

2000’.’’ 

SHORT TITLE OF 1999 AMENDMENTS 

Pub. L. 106–165, § 1, Dec. 9, 1999, 113 Stat. 1795, provided 

that: ‘‘This Act [amending section 656 of this title and 

enacting provisions set out as notes under section 656 

of this title] may be cited as the ‘Women’s Business 

Centers Sustainability Act of 1999’.’’ 

Pub. L. 106–50, § 1, Aug. 17, 1999, 113 Stat. 233, provided 

that: ‘‘This Act [enacting sections 657b and 657c of this 

title, amending sections 631b, 632, 633, 634b, 636, 637, 644, 

and 695 of this title, enacting provisions set out as 

notes under sections 633, 636, 637, 657b, and 657c of this 

title, and amending provisions set out as a note under 

this section] may be cited as the ‘Veterans Entrepre-

neurship and Small Business Development Act of 

1999’.’’ 

Pub. L. 106–22, § 1, Apr. 27, 1999, 113 Stat. 36, provided 

that: ‘‘This Act [amending section 636 of this title] may 

be cited as the ‘Microloan Program Technical Correc-

tions Act of 1999’.’’ 

Pub. L. 106–17, § 1, Apr. 6, 1999, 113 Stat. 27, provided 

that: ‘‘This Act [amending section 656 of this title and 

enacting provisions set out as a note under section 656 

of this title] may be cited as the ‘Women’s Business 

Center Amendments Act of 1999’.’’ 

Pub. L. 106–8, § 1, Apr. 2, 1999, 113 Stat. 13, provided 

that: ‘‘This Act [amending section 636 of this title, en-

acting provisions set out as notes under section 636 of 

this title, and repealing provisions set out as a note 

under section 636 of this title] may be cited as the 

‘Small Business Year 2000 Readiness Act’.’’ 
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SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–277, div. C, title IX, § 901, Oct. 21, 1998, 112 

Stat. 2681–707, provided that: ‘‘This title [enacting sec-

tion 654 of this title, amending section 648 of this title, 

and enacting provisions set out as notes under section 

654 of this title] may be cited as the ‘Drug-Free Work-

place Act of 1998’.’’ 

SHORT TITLE OF 1997 AMENDMENT 

Pub. L. 105–135, § 1(a), Dec. 2, 1997, 111 Stat. 2592, pro-

vided that: ‘‘This Act [enacting sections 657a and 7109 

of this title and former section 7109 of this title, 

amending this section, sections 631b, 632, 636, 637, 638, 

644, 645, 648, 656, 662, 681 to 683, 687b, 687m, 694b, 696, 697, 

697e, 7103, 7104, 7106, 7107, and 7110 of this title, section 

2323 of Title 10, Armed Forces, section 1441a of Title 12, 

Banks and Banking, sections 3718, 6701, and 7505 of Title 

31, Money and Finance, sections 405 and 417a of Title 41, 

Public Contracts, section 13556 of Title 42, The Public 

Health and Welfare, and sections 47107 and 47113 of Title 

49, Transportation, enacting provisions set out as notes 

under this section, sections 632 to 634, 636, 637, 638, 656, 

657a, and 697e of this title, and section 405 of Title 41, 

and amending provisions set out as notes under this 

section and sections 637, 644, 694b, and 697e of this title] 

may be cited as the ‘Small Business Reauthorization 

Act of 1997’.’’ 
Section 601 of title VI of Pub. L. 105–135 provided 

that: ‘‘This title [enacting section 657a of this title, 

amending sections 631b, 632, 637, 644, 645, and 694b of this 

title, section 2323 of Title 10, Armed Forces, section 

1441a of Title 12, Banks and Banking, sections 3718, 6701, 

and 7505 of Title 31, Money and Finance, sections 405 

and 417a of Title 41, Public Contracts, section 13556 of 

Title 42, The Public Health and Welfare, and sections 

47107 and 47113 of Title 49, Transportation, enacting 

provisions set out as notes under this section and sec-

tions 632 and 657a of this title, and amending provisions 

set out as notes under this section] may be cited as the 

‘HUBZone Act of 1997’.’’ 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–208, div. D, § 1(a), Sept. 30, 1996, 110 Stat. 

3009–724, provided that: ‘‘This division [amending sec-

tions 80a–18, 632 to 634, 636, 638, 648, 662, 681 to 683, 687, 

687b, 687d, 687k to 687m, 694b, 696, 697, 697b, and 697f of 

this title and section 1431 of Title 12, Banks and Bank-

ing, repealing sections 687i and 687j of this title, enact-

ing provisions set out as notes under this section and 

sections 632 to 634, 636, 681, 683, 694b, and 695 of this 

title, amending provisions set out as notes under this 

section and section 644 of this title, and repealing pro-

visions set out as a note under section 634 of this title] 

may be cited as the ‘Small Business Programs Improve-

ment Act of 1996’.’’ 

SHORT TITLE OF 1995 AMENDMENT 

Pub. L. 104–36, § 1, Oct. 12, 1995, 109 Stat. 295, provided 

that: ‘‘This Act [amending sections 634, 636, and 697 of 

this title, enacting provisions set out as a note under 

section 634 of this title, and amending provisions set 

out as a note under section 694b of this title] may be 

cited as the ‘Small Business Lending Enhancement Act 

of 1995’.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–403, § 1(a), Oct. 22, 1994, 108 Stat. 4175, pro-

vided that: ‘‘This Act [enacting chapter 97 of this title 

and sections 697d to 697f of this title, amending this 

section and sections 632 to 634, 634d, 636 to 638, 644, 648, 

652, 656, 683, 687, and 697 of this title, repealing section 

697e of this title, enacting provisions set out as notes 

under this section and sections 634b, 636, 637, 644, 661, 

and 697d to 697f of this title, amending provisions set 

out as notes under this section and sections 633, 636, 

637, and 694b of this title, and repealing provisions set 

out as a note under section 697 of this title] may be 

cited as the ‘Small Business Administration Reauthor-

ization and Amendments Act of 1994’.’’ 

SHORT TITLE OF 1993 AMENDMENT 

Pub. L. 103–81, § 1(a), Aug. 13, 1993, 107 Stat. 780, pro-

vided that: ‘‘This Act [amending sections 634, 636, 648, 

652, and 7107 of this title, enacting provisions set out as 

notes under sections 634 and 636 of this title, amending 

provisions set out as notes under this section and sec-

tion 648 of this title, and repealing provisions set out as 

notes under sections 634 and 636 of this title] may be 

cited as the ‘Small Business Guaranteed Credit En-

hancement Act of 1993’.’’ 

SHORT TITLE OF 1992 AMENDMENTS 

Pub. L. 102–564, § 1(a), Oct. 28, 1992, 106 Stat. 4249, pro-

vided that: ‘‘This Act [amending sections 634, 636, 637, 

and 638 of this title and section 4124 of Title 18, Crimes 

and Criminal Procedure, enacting provisions set out as 

notes under this section and section 638 of this title, 

amending provisions set out as notes under sections 644 

and 648 of this title, and repealing provisions set out as 

a note under section 638 of this title] may be cited as 

the ‘Small Business Research and Development En-

hancement Act of 1992’.’’ 
Pub. L. 102–564, title I, § 101, Oct. 28, 1992, 106 Stat. 

4249, provided that: ‘‘This title [amending section 638 of 

this title and enacting provisions set out as notes 

under section 638 of this title] may be cited as the 

‘Small Business Innovation Research Program Reau-

thorization Act of 1992’.’’ 
Pub. L. 102–564, title II, § 201, Oct. 28, 1992, 106 Stat. 

4256, provided that: ‘‘This title [amending section 638 of 

this title and enacting provisions set out as notes 

under section 638 of this title] may be cited as the 

‘Small Business Technology Transfer Act of 1992’.’’ 
Pub. L. 102–366, § 1(a), Sept. 4, 1992, 106 Stat. 986, pro-

vided that: ‘‘This Act [amending sections 632, 636, 637, 

644, 648, 661, 662, 682, 683, 685, 686, 687, 687b, and 687l of 

this title, enacting provisions set out as notes under 

this section and sections 632, 634, 636, 644, 648, 661, 681, 

687b, and 694b of this title, and amending provisions set 

out as notes under this section and sections 633, 636, 

and 644 of this title] may be cited as the ‘Small Busi-

ness Credit and Business Opportunity Enhancement 

Act of 1992’.’’ 
Pub. L. 102–366, title I, § 101, Sept. 4, 1992, 106 Stat. 987, 

provided that: ‘‘This subtitle [subtitle A (§§ 101–104) of 

title I of Pub. L. 102–366, amending section 636 of this 

title and enacting and amending provisions set out as 

notes under this section] may be cited as the ‘Small 

Business Credit Crunch Relief Act of 1992’.’’ 
Pub. L. 102–366, title I, § 111, Sept. 4, 1992, 106 Stat. 989, 

provided that: ‘‘This subtitle [subtitle B (§§ 111–115) of 

title I of Pub. L. 102–366, amending section 636 of this 

title, enacting provisions set out as notes under section 

636 of this title, and amending provisions set out as a 

note under this section] may be cited as the ‘Micro-

lending Expansion Act of 1992’.’’ 

SHORT TITLE OF 1991 AMENDMENT 

Pub. L. 102–191, § 1, Dec. 5, 1991, 105 Stat. 1589, provided 

that: ‘‘This Act [enacting section 656 of this title, 

amending sections 636, 637, and 7103 of this title, enact-

ing provisions set out as a note under section 637 of this 

title] may be cited as the ‘Women’s Business Develop-

ment Act of 1991’.’’ 

SHORT TITLE OF 1990 AMENDMENT 

Pub. L. 101–574, § 1, Nov. 15, 1990, 104 Stat. 2814, pro-

vided that: ‘‘This Act [enacting sections 653 and 654 of 

this title, amending sections 633, 636, 637, 639, 644, 648, 

683, 695, and 696 of this title, enacting provisions set out 

as notes under this section and sections 633, 637, 648, 

648a, 653, and 683 of this title and section 601 of Title 5, 

Government Organization and Employees, amending 

provisions set out as notes under this section and sec-

tions 633, 636, 637, 644, and 694b of this title and section 

502 of Title 44, Public Printing and Documents, and re-

pealing provisions set out as a note under section 648 of 

this title] may be cited as the ‘Small Business Admin-

istration Reauthorization and Amendments Act of 

1990’.’’ 
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Pub. L. 101–574, title III, § 301, Nov. 15, 1990, 104 Stat. 

2827, provided that: ‘‘This title [enacting sections 653 

and 654 of this title, amending sections 631b, 636, and 648 

of this title, and enacting provisions set out as notes 

under section 653 of this title and section 601 of Title 5, 

Government Organization and Employees] may be cited 

as the ‘Rural Small Business Enhancement Act of 

1990’.’’ 

SHORT TITLE OF 1989 AMENDMENT 

Section 1 of Pub. L. 101–37 provided that: ‘‘This Act 

[amending this section and sections 633, 636, 637, 639, 

and 644 of this title, enacting provisions set out as a 

note under this section, and amending provisions set 

out as notes under this section and sections 633, 636, 

637, and 644 of this title] may be cited as the ‘Business 

Opportunity Development Reform Act Technical Cor-

rections Act’.’’ 

SHORT TITLE OF 1988 AMENDMENTS 

Section 1(a) of Pub. L. 100–656 provided that: ‘‘This 

Act [amending this section, sections 632, 633, 636, 637, 

639, 644, and 645 of this title, and section 541 of Title 40, 

Public Buildings, Property, and Works, enacting provi-

sions set out as notes under this section and sections 

632, 633, 636, and 637 of this title, and amending provi-

sions set out as a note under section 644 of this title] 

may be cited as the ‘Business Opportunity Develop-

ment Reform Act of 1988’.’’ 

Section 1(a) of Pub. L. 100–590 provided that: ‘‘This 

Act [enacting sections 687m and 697c of this title, 

amending this section and sections 631b, 632, 633, 634, 

636, 637, 638, 644, 648, 681, 687b, and 694b to 697b of this 

title, repealing section 694 of this title, enacting provi-

sions set out as notes under this section and sections 

636, 637, 639, 644, 661, 694, 694b, and 697 of this title, and 

amending provisions set out as notes under this section 

and sections 633 and 637 of this title] may be cited as 

the ‘Small Business Administration Reauthorization 

and Amendment Act of 1988’.’’ 

Pub. L. 100–533, § 1, Oct. 25, 1988, 102 Stat. 2689, pro-

vided in part that Pub. L. 100–533 ‘‘[enacting chapter 97 

of this title and section 417a of Title 41, Public Con-

tracts, amending this section and sections 631b, 636, 637, 

and 1691b of this title, and enacting provisions set out 

as notes under this section, sections 636 and 637 of this 

title, and section 131 of Title 13, Census] may be cited 

as the ‘Women’s Business Ownership Act of 1988’.’’ 

Section 8001 of title VIII of Pub. L. 100–418 provided 

that: ‘‘This title [amending this section and sections 

636, 648, 649, and 696 of this title, enacting provisions set 

out as notes under this section, and amending provi-

sions set out as notes under this section and section 638 

of this title] may be cited as the ‘Small Business Inter-

national Trade and Competitiveness Act’.’’ 

SHORT TITLE OF 1984 AMENDMENTS 

Pub. L. 98–395, § 1, Aug. 21, 1984, 98 Stat. 1366, provided 

that: ‘‘This Act [amending sections 636 and 648 of this 

title and provisions set out as notes under this section 

and section 648 of this title] may be cited as the ‘Small 

Business Development Center Improvement Act of 

1984’.’’ 

Pub. L. 98–362, § 1, July 16, 1984, 98 Stat. 431, provided 

that: ‘‘This Act [amending sections 632, 633, and 637 of 

this title and enacting provisions set out as notes 

under sections 633 and 637 of this title] may be cited as 

the ‘Small Business Computer Security and Education 

Act of 1984’.’’ 

Pub. L. 98–352, § 1, July 10, 1984, 98 Stat. 329, provided 

that: ‘‘This Act [amending sections 633, 634, and 639 of 

this title and enacting provisions set out as notes 

under section 634 of this title] may be cited as the 

‘Small Business Secondary Market Improvements Act 

of 1984’.’’ 

SHORT TITLE OF 1982 AMENDMENT 

Section 1 of Pub. L. 97–219 provided that: ‘‘This Act 

[amending section 638 of this title and enacting provi-

sions set out as notes under section 638 of this title] 

may be cited as the ‘Small Business Innovation Devel-

opment Act of 1982’.’’ 

SHORT TITLE OF 1981 AMENDMENT 

Pub. L. 97–35, title XIX, § 1901, Aug. 13, 1981, 95 Stat. 

767, provided that: ‘‘This title [amending sections 632, 

633, 636, 639, and 696 of this title, repealing section 636a 

of this title, enacting provisions set out as notes under 

sections 632 and 636 of this title, and amending provi-

sions set out as notes under this section] may be cited 

as the ‘Small Business Budget Reconciliation and Loan 

Consolidation/Improvement Act of 1981’.’’ 

SHORT TITLE OF 1980 AMENDMENTS 

Pub. L. 96–481, title I, § 110, Oct. 21, 1980, 94 Stat. 2323, 

provided that: ‘‘This part [part B (§§ 110–113) of title I of 

Pub. L. 96–481 enacting section 649 of this title, amend-

ing section 636 of this title and enacting provisions set 

out as notes under section 649 of this title] may be 

cited as the ‘Small Business Export Expansion Act of 

1980’.’’ 

Section 201 of title II of Pub. L. 96–302 provided that: 

‘‘This title [enacting section 648, amending section 636, 

and enacting provisions set out as a note under section 

648 of this title] may be cited as the ‘Small Business 

Development Center Act of 1980’.’’ 

Section 301 of title III of Pub. L. 96–302 provided that: 

‘‘This title [enacting sections 631a and 631b of this title] 

may be cited as the ‘Small Business Economic Policy 

Act of 1980’.’’ 

Section 501 of title V of Pub. L. 96–302 provided that: 

‘‘This title [amending sections 632 and 636 of this title 

and enacting provisions set out as notes under sections 

631 and 636 of this title] may be cited as the ‘Small 

Business Employee Ownership Act of 1980’.’’ 

SHORT TITLE OF 1978 AMENDMENT 

Pub. L. 95–315, § 1, July 4, 1978, 92 Stat. 377, provided: 

‘‘That this Act [amending sections 633, 636, and 639 of 

this title and provisions set out as notes under this sec-

tion] may be cited as the ‘Small Business Energy Loan 

Act’.’’ 

SHORT TITLE OF 1974 AMENDMENT 

Section 1 of Pub. L. 93–386 provided: ‘‘That this Act 

[enacting section 694c of this title, amending this sec-

tion, sections 633, 634, 636, 639, 647, 694, and 694b of this 

title, and sections 2855, 2942, 2949, and 2982 of Title 42, 

The Public Health and Welfare, repealing sections 2901, 

2902, 2905, 2906, 2906a, 2906b, 2906c, and 2907 of Title 42, 

and enacting provisions set out as notes under sections 

633 and 694 of this title] may be cited as the ‘Small 

Business Amendments of 1974’.’’ 

SHORT TITLE OF 1967 AMENDMENT 

Section 101 of Pub. L. 90–104, title I, Oct. 11, 1967, 81 

Stat. 268, provided that: ‘‘This title [amending sections 

633, 636, and 637 of this title and section 2902 of Title 42, 

The Public Health and Welfare] may be cited as the 

‘Small Business Act Amendments of 1967’.’’ 

SHORT TITLE OF 1961 AMENDMENT 

Section 1 of Pub. L. 87–305 provided: ‘‘That this Act 

[amending this section, sections 633, 634, 636, 637, and 

639 of this title, and section 2158 of Appendix to Title 50, 

War and National Defense] may be cited as the ‘Small 

Business Act Amendments of 1961’.’’ 

SHORT TITLE 

Section 2[1] of Pub. L. 85–536 provided that this chap-

ter should be known as the ‘‘Small Business Act’’. 

REPEAL OF INCONSISTENT LAWS 

Section 2[36], formerly section 2[21], of Pub. L. 85–536, 

renumbered § 2[30] by Pub. L. 96–302, title II, § 202, July 

2, 1980, 94 Stat. 843; renumbered § 2[31] by Pub. L. 

104–121, title II, § 222(1), Mar. 29, 1996, 110 Stat. 860; re-
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numbered § 2[32] by Pub. L. 105–135, title VI, 

§ 602(b)(1)(A), Dec. 2, 1997, 111 Stat. 2629; renumbered 

§ 2[34] by Pub. L. 106–50, title II, § 201(b)(1), Aug. 17, 1999, 

113 Stat. 235; renumbered § 2[36] by Pub. L. 106–554, 

§ 1(a)(9) [title I, § 111(b)(1)], Dec. 21, 2000, 114 Stat. 2763, 

2763A–674, provided that: ‘‘All laws and parts of laws in-

consistent with this Act [this chapter] are hereby re-

pealed to the extent of such inconsistency.’’ 

REGULATIONS 

Section 417 of title IV of Pub. L. 105–135 provided 

that: 

‘‘(a) PROPOSED REGULATIONS.—Proposed amendments 

to the Federal Acquisition Regulation or proposed 

Small Business Administration regulations under this 

subtitle [subtitle B (§§ 411–417) of title IV of Pub. L. 

105–135, amending this section and sections 632, 637 and 

644 of this title and enacting provisions set out as notes 

under section 637 of this title and section 405 of Title 41, 

Public Contracts] and the amendments made by this 

subtitle shall be published not later than 120 days after 

the date of enactment of this Act [Dec. 2, 1997] for the 

purpose of obtaining public comment pursuant to sec-

tion 22 of the Office of Federal Procurement Policy Act 

(41 U.S.C. 418b), or chapter 5 of title 5, United States 

Code, as appropriate. The public shall be afforded not 

less than 60 days to submit comments. 

‘‘(b) FINAL REGULATIONS.—Final regulations shall be 

published not later than 270 days after the date of en-

actment of this Act. The effective date for such final 

regulations shall be not less than 30 days after the date 

of publication.’’ 

Section 136 of title I of Pub. L. 100–590 provided that: 

‘‘Notwithstanding any law, rule or regulation, the 

Small Business Administration shall promulgate final 

regulations to be effective on publication to carry out 

the provisions of this title [see Effective Date of 1988 

Amendments note above] within six months after the 

date of enactment [Nov. 3, 1988].’’ 

Section 8013 of title VIII of Pub. L. 100–418 provided 

that: ‘‘Notwithstanding any law, rule, or regulation, 

the Small Business Administration shall promulgate 

final regulations to carry out the provisions of this 

title [see Short Title of 1988 Amendments note above] 

within six months after the date of enactment of this 

title [Aug. 23, 1988].’’ 

SEPARABILITY 

Section 2[19] of Pub. L. 85–536 provided that: ‘‘If any 

provision of this Act [this chapter], or the application 

thereof to any person or circumstances, is held invalid, 

the remainder of this Act [this chapter], and the appli-

cation of such provision to other persons or circum-

stances, shall not be affected thereby.’’ 

AUTHORIZATION OF APPROPRIATIONS 

Section 2[20] of Pub. L. 85–536, as amended by Pub. L. 

87–341, § 11(h)(2), Oct. 3, 1961, 75 Stat. 757; Pub. L. 95–89, 

title I, § 102, Aug. 4, 1977, 91 Stat. 553; Pub. L. 95–315, §§ 5, 

7, July 4, 1978, 92 Stat. 379; Pub. L. 96–302, title I, §§ 101, 

110, July 2, 1980, 94 Stat. 833, 837; Pub. L. 97–35, title 

XIX, §§ 1905, 1906, Aug. 13, 1981, 95 Stat. 772–777; Pub. L. 

98–270, title III, §§ 302, 305, Apr. 18, 1984, 98 Stat. 160, 161; 

Pub. L. 98–395, § 3, Aug. 21, 1984, 98 Stat. 1367; Pub. L. 

99–272, title XVIII, §§ 18001, 18002, 18012, Apr. 7, 1986, 100 

Stat. 361, 363, 369; Pub. L. 100–72, § 1, July 11, 1987, 101 

Stat. 477; Pub. L. 100–418, title VIII, §§ 8004, 8006(a), Aug. 

23, 1988, 102 Stat. 1556, 1557; Pub. L. 100–590, title I, §§ 101, 

135(1), (2), Nov. 3, 1988, 102 Stat. 2990, 3007; Pub. L. 

101–574, title I, §§ 101, 102, Nov. 15, 1990, 104 Stat. 2815, 

2817; Pub. L. 102–83, § 5(c)(2), Aug. 6, 1991, 105 Stat. 406; 

Pub. L. 102–366, title I, §§ 102, 115(a), title IV, §§ 405, 414, 

Sept. 4, 1992, 106 Stat. 987, 993, 1014, 1018; Pub. L. 103–81, 

§ 2, Aug. 13, 1993, 107 Stat. 780; Pub. L. 103–282, § 1, July 

22, 1994, 108 Stat. 1422; Pub. L. 103–403, title I, § 101, Oct. 

22, 1994, 108 Stat. 4176; Pub. L. 104–208, div. D, title II, 

§ 208(i)(2), Sept. 30, 1996, 110 Stat. 3009–747; Pub. L. 

105–135, title I, § 101, title II, § 211, title VI, § 607, Dec. 2, 

1997, 111 Stat. 2594, 2600, 2635; Pub. L. 106–9, § 2(b), Apr. 

5, 1999, 113 Stat. 17; Pub. L. 106–24, § 1(b), Apr. 27, 1999, 

113 Stat. 39; Pub. L. 106–554, § 1(a)(8) [§ 1(c)], § 1(a)(9) 

[title V, § 502, title VIII, § 804(a)], Dec. 21, 2000, 114 Stat. 

2763, 2763A–664, 2763A–691, 2763A–703; Pub. L. 107–20, title 

II, § 2203(a), July 24, 2001, 115 Stat. 170, provided that: 
‘‘(a)(1) For fiscal year 2000 and each fiscal year there-

after, there are authorized to be appropriated such 

sums as may be necessary and appropriate, to remain 

available until expended, and to be available solely— 
‘‘(A) to carry out the Small Business Development 

Center Program under section 21 [section 648 of this 

title], but not to exceed the annual funding level, as 

specified in section 21(a); 
‘‘(B) to pay the expenses of the National Small 

Business Development Center Advisory Board, as pro-

vided in section 21(i); 
‘‘(C) to pay the expenses of the information sharing 

system, as provided in section 21(c)(8); 
‘‘(D) to pay the expenses of the association referred 

to in section 21(a)(3)(A) for conducting the certifi-

cation program, as provided in section 21(k)(2); 
‘‘(E) to pay the expenses of the Administration, in-

cluding salaries of examiners, for conducting exami-

nations as part of the certification program con-

ducted by the association referred to in section 

21(a)(3)(A); and 
‘‘(F) to pay for small business development center 

grants as mandated or directed by Congress. 
‘‘(2) Notwithstanding any other provision of law, the 

Administration shall enter into commitments for di-

rect loans and to guarantee loans, debentures, payment 

of rentals, or other amounts due under qualified con-

tracts and other types of financial assistance and enter 

into commitments to purchase debentures and pre-

ferred securities and to guarantee sureties against loss 

pursuant to programs under this Act [this chapter] and 

the Small Business Investment Act of 1958 [chapter 14B 

of this title], in the full amounts provided by law sub-

ject only to (A) the availability of qualified applica-

tions, and (B) limitations contained in appropriations 

Acts. Nothing in this paragraph authorizes the Admin-

istration to reduce or limit its authority to enter into 

such commitments. Subject to approval in appropria-

tions Acts, amounts authorized for preferred securities, 

debentures or participating securities under title III of 

the Small Business Investment Act of 1958 [subchapter 

III of chapter 14B of this title] may be obligated in one 

fiscal year and disbursed or guaranteed in any 1 or 

more of the 4 subsequent fiscal years. 
‘‘(3) There are authorized to be transferred from the 

disaster loan revolving fund such sums as may be nec-

essary and appropriate for administrative expenses of 

the Administration. 
‘‘(4) Except as may be otherwise specifically provided 

by law, the amount of deferred participation loans au-

thorized in this section— 
‘‘(A) shall mean the net amount of the loan prin-

cipal guaranteed by the Small Business Administra-

tion (and does not include any amount which is not 

guaranteed); and 
‘‘(B) shall be available for a national program, ex-

cept that the Administration may use not more than 

an amount equal to 10 percent of the amount author-

ized each year for any special or pilot program di-

rected to identified sectors of the small business com-

munity or to specific geographic regions of the 

United States. 
‘‘(b) There are authorized to be appropriated to the 

Administration for fiscal year 1991 such sums as may be 

necessary to carry out the provisions of this Act [this 

chapter] and the Small Business Investment Act of 1958 

[chapter 14B of this title]. There also are hereby au-

thorized to be appropriated such sums as may be nec-

essary and appropriate for the carrying out of the pro-

visions and purposes, including administrative ex-

penses, of sections 7(b)(1) and 7(b)(2) of this Act [section 

636(b)(1), (2) of this title]; and there are authorized to be 

transferred from the disaster loan revolving fund such 

sums as may be necessary and appropriate for such ad-

ministrative expenses. 
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‘‘(c) FISCAL YEAR 1998.— 
‘‘(1) PROGRAM LEVELS.—The following program lev-

els are authorized for fiscal year 1998: 
‘‘(A) For the programs authorized by this Act 

[this chapter], the Administration is authorized to 

make— 
‘‘(i) $40,000,000 in technical assistance grants, as 

provided in section 7(m) [section 636(m) of this 

title]; and 
‘‘(ii) $60,000,000 in direct loans, as provided in 

section 7(m). 
‘‘(B) For the programs authorized by this Act, the 

Administration is authorized to make $16,040,000,000 

in deferred participation loans and other financ-

ings. Of such sum, the Administration is authorized 

to make— 
‘‘(i) $12,000,000,000 in general business loans as 

provided in section 7(a) [section 636(a) of this 

title]; 
‘‘(ii) $3,000,000,000 in financings as provided in 

section 7(a)(13) of this Act and section 504 of the 

Small Business Investment Act of 1958 [section 

697a of this title]; 
‘‘(iii) $1,000,000,000 in loans as provided in sec-

tion 7(a)(21); and 
‘‘(iv) $40,000,000 in loans as provided in section 

7(m). 
‘‘(C) For the programs authorized by part A of 

title III of the Small Business Investment Act of 

1958 [part A of subchapter III of chapter 14B of this 

title], the Administration is authorized to make— 
‘‘(i) $700,000,000 in purchases of participating se-

curities; and 
‘‘(ii) $600,000,000 in guarantees of debentures. 

‘‘(D) For the programs authorized by part B of 

title IV of the Small Business Investment Act of 

1958 [part B of subchapter IV–A of chapter 14B of 

this title], the Administration is authorized to 

enter into guarantees not to exceed $2,000,000,000, of 

which not more than $650,000,000 may be in bonds 

approved pursuant to section 411(a)(3) of that Act 

[section 694b(a)(3) of this title]. 
‘‘(E) The Administration is authorized to make 

grants or enter into cooperative agreements— 
‘‘(i) for the Service Corps of Retired Executives 

program authorized by section 8(b)(1) [section 

637(b)(1) of this title], $4,000,000; and 
‘‘(ii) for activities of small business develop-

ment centers pursuant to section 21(c)(3)(G) [sec-

tion 648(c)(3)(G) of this title], $15,000,000, to re-

main available until expended. 
‘‘(2) ADDITIONAL AUTHORIZATIONS.— 

‘‘(A) There are authorized to be appropriated to 

the Administration for fiscal year 1998 such sums as 

may be necessary to carry out this Act, including 

administrative expenses and necessary loan capital 

for disaster loans pursuant to section 7(b) [section 

636(b) of this title], and to carry out the Small 

Business Investment Act of 1958 [chapter 14B of this 

title], including salaries and expenses of the Ad-

ministration. 
‘‘(B) Notwithstanding subparagraph (A), for fiscal 

year 1998— 
‘‘(i) no funds are authorized to be provided to 

carry out the loan program authorized by section 

7(a)(21) except by transfer from another Federal 

department or agency to the Administration, un-

less the program level authorized for general 

business loans under paragraph (1)(B)(i) is fully 

funded; and 
‘‘(ii) the Administration may not approve loans 

on behalf of the Administration or on behalf of 

any other department or agency, by contract or 

otherwise, under terms and conditions other than 

those specifically authorized under this Act or 

the Small Business Investment Act of 1958, except 

that it may approve loans under section 7(a)(21) of 

this Act in gross amounts of not more than 

$1,250,000. 
‘‘(3) HUBZONE PROGRAM.—There are authorized to 

be appropriated to the Administration to carry out 

the program under section 31 [section 657a of this 

title], $5,000,000 for fiscal year 1998. 
‘‘(d) FISCAL YEAR 1999.— 

‘‘(1) PROGRAM LEVELS.—The following program lev-

els are authorized for fiscal year 1999: 
‘‘(A) For the programs authorized by this Act 

[this chapter], the Administration is authorized to 

make— 
‘‘(i) $40,000,000 in technical assistance grants as 

provided in section 7(m) [section 636(m) of this 

title]; and 
‘‘(ii) $60,000,000 in direct loans, as provided in 

section 7(m). 
‘‘(B) For the programs authorized by this Act, the 

Administration is authorized to make $17,540,000,000 

in deferred participation loans and other financ-

ings. Of such sum, the Administration is authorized 

to make— 
‘‘(i) $13,000,000,000 in general business loans as 

provided in section 7(a) [section 636(a) of this 

title]; 
‘‘(ii) $3,500,000,000 in financings as provided in 

section 7(a)(13) of this Act and section 504 of the 

Small Business Investment Act of 1958 [section 

697a of this title]; 
‘‘(iii) $1,000,000,000 in loans as provided in sec-

tion 7(a)(21); and 
‘‘(iv) $40,000,000 in loans as provided in section 

7(m). 
‘‘(C) For the programs authorized by title III of 

the Small Business Investment Act of 1958 [sub-

chapter III of chapter 14B of this title], the Admin-

istration is authorized to make— 
‘‘(i) $1,200,000,000 in purchases of participating 

securities; and 
‘‘(ii) $700,000,000 in guarantees of debentures. 

‘‘(D) For the programs authorized by part B of 

title IV of the Small Business Investment Act of 

1958 [part B of subchapter IV–A of chapter 14B of 

this title], the Administration is authorized to 

enter into guarantees not to exceed $2,000,000,000, of 

which not more than $650,000,000 may be in bonds 

approved pursuant to section 411(a)(3) of that Act 

[section 694b(a)(3) of this title]. 
‘‘(E) The Administration is authorized to make 

grants or enter cooperative agreements— 
‘‘(i) for the Service Corps of Retired Executives 

program authorized by section 8(b)(1) [section 

637(b)(1) of this title], $4,500,000; and 
‘‘(ii) for activities of small business develop-

ment centers pursuant to section 21(c)(3)(G) [sec-

tion 648(c)(3)(G) of this title], not to exceed 

$15,000,000, to remain available until expended. 
‘‘(2) ADDITIONAL AUTHORIZATIONS.— 

‘‘(A) There are authorized to be appropriated to 

the Administration for fiscal year 1999 such sums as 

may be necessary to carry out this Act, including 

administrative expenses and necessary loan capital 

for disaster loans pursuant to section 7(b) [section 

636(b) of this title], and to carry out the Small 

Business Investment Act of 1958 [chapter 14B of this 

title], including salaries and expenses of the Ad-

ministration. 
‘‘(B) Notwithstanding subparagraph (A), for fiscal 

year 1999— 
‘‘(i) no funds are authorized to be provided to 

carry out the loan program authorized by section 

7(a)(21) except by transfer from another Federal 

department or agency to the Administration, un-

less the program level authorized for general 

business loans under paragraph (1)(B)(i) is fully 

funded; and 
‘‘(ii) the Administration may not approve loans 

on behalf of the Administration or on behalf of 

any other department or agency, by contract or 

otherwise, under terms and conditions other than 

those specifically authorized under this Act or 

the Small Business Investment Act of 1958, except 

that it may approve loans under section 7(a)(21) of 

this Act in gross amounts of not more than 

$1,250,000. 
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‘‘(3) HUBZONE PROGRAM.—There are authorized to 

be appropriated to the Administration to carry out 

the program under section 31 [section 657a of this 

title], $5,000,000 for fiscal year 1999. 
‘‘(e) FISCAL YEAR 2000.— 

‘‘(1) PROGRAM LEVELS.—The following program lev-

els are authorized for fiscal year 2000: 
‘‘(A) For the programs authorized by this Act 

[this chapter], the Administration is authorized to 

make— 
‘‘(i) $40,000,000 in technical assistance grants as 

provided in section 7(m) [section 636(m) of this 

title]; and 
‘‘(ii) $60,000,000 in direct loans, as provided in 

section 7(m). 
‘‘(B) For the programs authorized by this Act, the 

Administration is authorized to make $20,040,000,000 

in deferred participation loans and other financ-

ings. Of such sum, the Administration is authorized 

to make— 
‘‘(i) $14,500,000,000 in general business loans as 

provided in section 7(a) [section 636(a) of this 

title]; 
‘‘(ii) $4,500,000,000 in financings as provided in 

section 7(a)(13) of this Act and section 504 of the 

Small Business Investment Act of 1958 [section 

697a of this title]; 
‘‘(iii) $1,000,000,000 in loans as provided in sec-

tion 7(a)(21); and 
‘‘(iv) $40,000,000 in loans as provided in section 

7(m). 
‘‘(C) For the programs authorized by part A of 

title III of the Small Business Investment Act of 

1958 [part A of subchapter III of chapter 14B of this 

title], the Administration is authorized to make— 
‘‘(i) $1,500,000,000 in purchases of participating 

securities; and 
‘‘(ii) $800,000,000 in guarantees of debentures. 

‘‘(D) For the programs authorized by part B of 

title IV of the Small Business Investment Act of 

1958 [part B of subchapter IV–A of chapter 14B of 

this title], the Administration is authorized to 

enter into guarantees not to exceed $2,000,000,000, of 

which not more than $650,000,000 may be in bonds 

approved pursuant to section 411(a)(3) of that Act 

[section 694b(a)(3) of this title]. 
‘‘(E) The Administration is authorized to make 

grants or enter cooperative agreements— 
‘‘(i) for the Service Corps of Retired Executives 

program authorized by section 8(b)(1) [section 

637(b)(1) of this title], $5,000,000; and 
‘‘(ii) for activities of small business develop-

ment centers pursuant to section 21(c)(3)(G) [sec-

tion 648(c)(3)(6) of this title], not to exceed 

$15,000,000, to remain available until expended. 
‘‘(2) ADDITIONAL AUTHORIZATIONS.— 

‘‘(A) There are authorized to be appropriated to 

the Administration for fiscal year 2000 such sums as 

may be necessary to carry out this Act, including 

administrative expenses and necessary loan capital 

for disaster loans pursuant to section 7(b) [section 

636(b) of this title], and to carry out the Small 

Business Investment Act of 1958 [chapter 14B of this 

title], including salaries and expenses of the Ad-

ministration. 
‘‘(B) Notwithstanding subparagraph (A), for fiscal 

year 2000— 
‘‘(i) no funds are authorized to be provided to 

carry out the loan program authorized by section 

7(a)(21) except by transfer from another Federal 

department or agency to the Administration, un-

less the program level authorized for general 

business loans under paragraph (1)(B)(i) is fully 

funded; and 
‘‘(ii) the Administration may not approve loans 

on behalf of the Administration or on behalf of 

any other department or agency, by contract or 

otherwise, under terms and conditions other than 

those specifically authorized under this Act or 

the Small Business Investment Act of 1958, except 

that it may approve loans under section 7(a)(21) of 

this Act in gross amounts of not more than 

$1,250,000. 
‘‘(3) HUBZONE PROGRAM.—There are authorized to 

be appropriated to the Administration to carry out 

the program under section 31 [section 657a of this 

title], $5,000,000 for fiscal year 2000. 
‘‘(f) DISASTER MITIGATION PILOT PROGRAM.—The fol-

lowing program levels are authorized for loans under 

section 7(b)(1)(C) [section 636(b)(1)(C) of this title]: 
‘‘(1) $15,000,000 for fiscal year 2000. 
‘‘(2) $15,000,000 for fiscal year 2001. 
‘‘(3) $15,000,000 for fiscal year 2002. 
‘‘(4) $15,000,000 for fiscal year 2003. 
‘‘(5) $15,000,000 for fiscal year 2004. 

‘‘(g) FISCAL YEAR 2001.— 
‘‘(1) PROGRAM LEVELS.—The following program lev-

els are authorized for fiscal year 2001: 
‘‘(A) For the programs authorized by this Act 

[this chapter], the Administration is authorized to 

make— 
‘‘(i) $45,000,000 in technical assistance grants as 

provided in section 7(m) [section 636(m) of this 

title]; and 
‘‘(ii) $60,000,000 in direct loans, as provided in 

7(m). 
‘‘(B) For the programs authorized by this Act, the 

Administration is authorized to make $19,050,000,000 

in deferred participation loans and other financ-

ings. Of such sum, the Administration is authorized 

to make— 
‘‘(i) $14,500,000,000 in general business loans as 

provided in section 7(a) [section 636(a) of this 

title]; 
‘‘(ii) $4,000,000,000 in financings as provided in 

section 7(a)(13) of this Act and section 504 of the 

Small Business Investment Act of 1958 [section 

697a of this title]; 
‘‘(iii) $500,000,000 in loans as provided in section 

7(a)(21); and 
‘‘(iv) $50,000,000 in loans as provided in section 

7(m). 
‘‘(C) For the programs authorized by title III of 

the Small Business Investment Act of 1958 [sub-

chapter III of chapter 14B of this title], the Admin-

istration is authorized to make— 
‘‘(i) $2,500,000,000 in purchases of participating 

securities; and 
‘‘(ii) $1,500,000,000 in guarantees of debentures. 

‘‘(D) For the programs authorized by part B of 

title IV of the Small Business Investment Act of 

1958 [part B of subchapter IV–A of chapter 14B of 

this title], the Administration is authorized to 

enter into guarantees not to exceed $4,000,000,000 of 

which not more than 50 percent may be in bonds ap-

proved pursuant to section 411(a)(3) of that Act 

[section 694b(a)(3) of this title]. 
‘‘(E) The Administration is authorized to make 

grants or enter cooperative agreements for a total 

amount of $5,000,000 for the Service Corps of Retired 

Executives program authorized by section 8(b)(1) 

[section 637(b)(1) of this title]. 
‘‘(2) ADDITIONAL AUTHORIZATIONS.— 

‘‘(A) There are authorized to be appropriated to 

the Administration for fiscal year 2001 such sums as 

may be necessary to carry out the provisions of this 

Act not elsewhere provided for, including adminis-

trative expenses and necessary loan capital for dis-

aster loans pursuant to section 7(b) [section 636(b) 

of this title], and to carry out title IV of the Small 

Business Investment Act of 1958 [subchapter IV–A 

of chapter 14B of this title], including salaries and 

expenses of the Administration. 

‘‘(B) Notwithstanding any other provision of this 

paragraph, for fiscal year 2001— 

‘‘(i) no funds are authorized to be used as loan 

capital for the loan program authorized by sec-

tion 7(a)(21) except by transfer from another Fed-

eral department or agency to the Administration, 

unless the program level authorized for general 
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business loans under paragraph (1)(B)(i) is fully 

funded; and 
‘‘(ii) the Administration may not approve loans 

on its own behalf or on behalf of any other Fed-

eral department or agency, by contract or other-

wise, under terms and conditions other than those 

specifically authorized under this Act or the 

Small Business Investment Act of 1958, except 

that it may approve loans under section 7(a)(21) of 

this Act in gross amounts of not more than 

$1,250,000. 
‘‘(h) FISCAL YEAR 2002.— 

‘‘(1) PROGRAM LEVELS.—The following program lev-

els are authorized for fiscal year 2002: 
‘‘(A) For the programs authorized by this Act 

[this chapter], the Administration is authorized to 

make— 
‘‘(i) $60,000,000 in technical assistance grants as 

provided in section 7(m) [section 636(m) of this 

title]; and 
‘‘(ii) $80,000,000 in direct loans, as provided in 

7(m). 
‘‘(B) For the programs authorized by this Act, the 

Administration is authorized to make $20,050,000,000 

in deferred participation loans and other financ-

ings. Of such sum, the Administration is authorized 

to make— 
‘‘(i) $15,000,000,000 in general business loans as 

provided in section 7(a) [section 636(a) of this 

title]; 
‘‘(ii) $4,500,000,000 in financings as provided in 

section 7(a)(13) of this Act and section 504 of the 

Small Business Investment Act of 1958 [section 

697a of this title]; 
‘‘(iii) $500,000,000 in loans as provided in section 

7(a)(21); and 
‘‘(iv) $50,000,000 in loans as provided in section 

7(m). 
‘‘(C) For the programs authorized by title III of 

the Small Business Investment Act of 1958 [sub-

chapter III of chapter 14B of this title], the Admin-

istration is authorized to make— 
‘‘(i) $3,500,000,000 in purchases of participating 

securities; and 
‘‘(ii) $2,500,000,000 in guarantees of debentures. 

‘‘(D) For the programs authorized by part B of 

title IV of the Small Business Investment Act of 

1958 [part B of subchapter IV–A of chapter 14B of 

this title], the Administration is authorized to 

enter into guarantees not to exceed $5,000,000,000 of 

which not more than 50 percent may be in bonds ap-

proved pursuant to section 411(a)(3) of that Act 

[section 694b(a)(3) of this title]. 
‘‘(E) The Administration is authorized to make 

grants or enter cooperative agreements for a total 

amount of $6,000,000 for the Service Corps of Retired 

Executives program authorized by section 8(b)(1) 

[section 637(b)(1) of this title]. 
‘‘(2) ADDITIONAL AUTHORIZATIONS.— 

‘‘(A) There are authorized to be appropriated to 

the Administration for fiscal year 2002 such sums as 

may be necessary to carry out the provisions of this 

Act not elsewhere provided for, including adminis-

trative expenses and necessary loan capital for dis-

aster loans pursuant to section 7(b) [section 636(b) 

of this title], and to carry out title IV of the Small 

Business Investment Act of 1958 [subchapter IV of 

chapter 14B of this title], including salaries and ex-

penses of the Administration. 
‘‘(B) Notwithstanding any other provision of this 

paragraph, for fiscal year 2002— 
‘‘(i) no funds are authorized to be used as loan 

capital for the loan program authorized by sec-

tion 7(a)(21) except by transfer from another Fed-

eral department or agency to the Administration, 

unless the program level authorized for general 

business loans under paragraph (1)(B)(i) is fully 

funded; and 
‘‘(ii) the Administration may not approve loans 

on its own behalf or on behalf of any other Fed-

eral department or agency, by contract or other-

wise, under terms and conditions other than those 

specifically authorized under this Act or the 

Small Business Investment Act of 1958, except 

that it may approve loans under section 7(a)(21) of 

this Act in gross amounts of not more than 

$1,250,000. 
‘‘(i) FISCAL YEAR 2003.— 

‘‘(1) PROGRAM LEVELS.—The following program lev-

els are authorized for fiscal year 2003: 
‘‘(A) For the programs authorized by this Act 

[this chapter], the Administration is authorized to 

make— 
‘‘(i) $70,000,000 in technical assistance grants as 

provided in section 7(m) [section 636(m) of this 

title]; and 
‘‘(ii) $100,000,000 in direct loans, as provided in 

7(m). 
‘‘(B) For the programs authorized by this Act, the 

Administration is authorized to make $21,550,000,000 

in deferred participation loans and other financ-

ings. Of such sum, the Administration is authorized 

to make— 
‘‘(i) $16,000,000,000 in general business loans as 

provided in section 7(a) [section 636(a) of this 

title]; 
‘‘(ii) $5,000,000,000 in financings as provided in 

section 7(a)(13) of this Act and section 504 of the 

Small Business Investment Act of 1958 [section 

697a of this title]; 
‘‘(iii) $500,000,000 in loans as provided in section 

7(a)(21); and 
‘‘(iv) $50,000,000 in loans as provided in section 

7(m). 
‘‘(C) For the programs authorized by title III of 

the Small Business Investment Act of 1958 [sub-

chapter III of chapter 14B of this title], the Admin-

istration is authorized to make— 
‘‘(i) $4,000,000,000 in purchases of participating 

securities; and 
‘‘(ii) $3,000,000,000 in guarantees of debentures. 

‘‘(D) For the programs authorized by part B of 

title IV of the Small Business Investment Act of 

1958 [part B of subchapter IV–A of chapter 14B of 

this title], the Administration is authorized to 

enter into guarantees not to exceed $6,000,000,000 of 

which not more than 50 percent may be in bonds ap-

proved pursuant to section 411(a)(3) of that Act 

[section 694b(a)(3) of this title]. 
‘‘(E) The Administration is authorized to make 

grants or enter into cooperative agreements for a 

total amount of $7,000,000 for the Service Corps of 

Retired Executives program authorized by section 

8(b)(1) [section 637(b)(1) of this title]. 
‘‘(2) ADDITIONAL AUTHORIZATIONS.— 

‘‘(A) There are authorized to be appropriated to 

the Administration for fiscal year 2003 such sums as 

may be necessary to carry out the provisions of this 

Act not elsewhere provided for, including adminis-

trative expenses and necessary loan capital for dis-

aster loans pursuant to section 7(b) [section 636(b) 

of this title], and to carry out title IV of the Small 

Business Investment Act of 1958 [subchapter IV of 

chapter 14B of this title], including salaries and ex-

penses of the Administration. 
‘‘(B) Notwithstanding any other provision of this 

paragraph, for fiscal year 2003— 
‘‘(i) no funds are authorized to be used as loan 

capital for the loan program authorized by sec-

tion 7(a)(21) except by transfer from another Fed-

eral department or agency to the Administration, 

unless the program level authorized for general 

business loans under paragraph (1)(B)(i) is fully 

funded; and 
‘‘(ii) the Administration may not approve loans 

on its own behalf or on behalf of any other Fed-

eral department or agency, by contract or other-

wise, under terms and conditions other than those 

specifically authorized under this Act or the 

Small Business Investment Act of 1958, except 
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that it may approve loans under section 7(a)(21) of 

this Act in gross amounts of not more than 

$1,250,000.’’ 

LOAN APPLICATION PROCESSING 

Pub. L. 106–554, § 1(a)(9) [title VIII, § 801], Dec. 21, 2000, 

114 Stat. 2763, 2763A–702, provided that: 

‘‘(a) STUDY.—The Administrator of the Small Busi-

ness Administration shall conduct a study to determine 

the average time that the Administration requires to 

process an application for each type of loan or loan 

guarantee made under the Small Business Act (15 

U.S.C. 631 et seq.). 

‘‘(b) TRANSMITTAL.—Not later than 1 year after the 

date of the enactment of this Act [Dec. 21, 2000], the Ad-

ministrator shall transmit to Congress the results of 

the study conducted under subsection (a).’’ 

SERVICE DISABLED VETERANS 

Sections 701 to 704, 707, and 709 of title VII of Pub. L. 

105–135 provided that: 

‘‘SEC. 701. PURPOSES. 

‘‘The purposes of this title [amending sections 631b, 

636, and 637 of this title and enacting this note] are— 

‘‘(1) to foster enhanced entrepreneurship among eli-

gible veterans by providing increased opportunities; 

‘‘(2) to vigorously promote the legitimate interests 

of small business concerns owned and controlled by 

eligible veterans; and 

‘‘(3) to ensure that those concerns receive fair con-

sideration in purchases made by the Federal Govern-

ment. 

‘‘SEC. 702. DEFINITIONS. 

‘‘In this title: 

‘‘(1) ELIGIBLE VETERAN.—The term ‘eligible veteran’ 

means a disabled veteran (as defined in section 4211(3) 

of title 38, United States Code). 

‘‘(2) SMALL BUSINESS CONCERN OWNED AND CON-

TROLLED BY ELIGIBLE VETERANS.—The term ‘small 

business concern owned and controlled by eligible 

veterans’ means a small business concern (as defined 

in section 3 of the Small Business Act [15 U.S.C. 

632])— 

‘‘(A) that is at least 51 percent owned by 1 or 

more eligible veterans, or in the case of a publicly 

owned business, at least 51 percent of the stock of 

which is owned by 1 or more eligible veterans; and 

‘‘(B) whose management and daily business oper-

ations are controlled by eligible veterans. 

‘‘SEC. 703. REPORT BY SMALL BUSINESS ADMINIS-

TRATION. 

‘‘(a) STUDY AND REPORT.— 

‘‘(1) IN GENERAL.—Not later than 9 months after the 

date of enactment of this Act [Dec. 2, 1997], the Ad-

ministrator shall conduct a comprehensive study and 

submit to the Committees a final report containing 

findings and recommendations of the Administrator 

on— 

‘‘(A) the needs of small business concerns owned 

and controlled by eligible veterans; 

‘‘(B) the availability and utilization of Adminis-

tration programs by small business concerns owned 

and controlled by eligible veterans; 

‘‘(C) the percentage, and dollar value, of Federal 

contracts awarded to small business concerns 

owned and controlled by eligible veterans in the 

preceding 5 fiscal years; and 

‘‘(D) methods to improve Administration and 

other agency programs to serve the needs of small 

business concerns owned and controlled by eligible 

veterans. 

‘‘(2) CONTENTS.—The report under paragraph (1) 

shall include recommendations to Congress concern-

ing the need for legislation and recommendations to 

the Office of Management and Budget, relevant of-

fices within the Administration, and the Department 

of Veterans Affairs. 

‘‘(b) CONDUCT OF STUDY.—In carrying out subsection 

(a), the Administrator— 

‘‘(1) may conduct surveys of small business con-

cerns owned and controlled by eligible veterans and 

service disabled veterans, including those who have 

sought financial assistance or other services from the 

Administration; 

‘‘(2) shall consult with the appropriate committees 

of Congress, relevant groups and organizations in the 

nonprofit sector, and Federal or State government 

agencies; and 

‘‘(3) shall have access to any information within 

other Federal agencies that pertains to such veterans 

and their small businesses, unless such access is spe-

cifically prohibited by law. 

‘‘SEC. 704. INFORMATION COLLECTION. 

‘‘After the date of issuance of the report required by 

section 703(a), the Secretary of Veterans Affairs shall, 

in consultation with the Assistant Secretary for Veter-

ans’ Employment and Training and the Administrator, 

engage in efforts each fiscal year to identify small busi-

ness concerns owned and controlled by eligible veterans 

in the United States. The Secretary shall inform each 

small business concern identified under this section 

that information on Federal procurement is available 

from the Administrator. 

‘‘SEC. 707. ENTREPRENEURIAL TRAINING, COUN-

SELING, AND MANAGEMENT ASSISTANCE. 

‘‘The Administrator shall take such actions as may 

be necessary to ensure that small business concerns 

owned and controlled by eligible veterans have access 

to programs established under the Small Business Act 

[15 U.S.C. 631 et seq.] that provide entrepreneurial 

training, business development assistance, counseling, 

and management assistance to small business concerns, 

including, among others, the Small Business Develop-

ment Center program and the Service Corps of Retired 

Executives (SCORE) program. 

‘‘SEC. 709. OUTREACH FOR ELIGIBLE VETERANS. 

‘‘The Administrator, the Secretary of Veterans Af-

fairs, and the Assistant Secretary of Labor for Veter-

ans’ Employment and Training, shall develop and im-

plement a program of comprehensive outreach to assist 

eligible veterans, which program shall include business 

training and management assistance, employment and 

relocation counseling, and dissemination of informa-

tion on veterans’ benefits and veterans’ entitlements.’’ 

TRANSITION REIMBURSEMENT 

Pub. L. 103–403, title IV, § 414, Oct. 22, 1994, 108 Stat. 

4197, authorized payment, for a 90-day period of time, of 

reasonable amounts of funds to pay salaries and ex-

penses of members and staff of the National Women’s 

Business Council appointed on or before Oct. 22, 1994. 

BUY AMERICAN PREFERENCE IN PROVISION OF 

FINANCIAL ASSISTANCE 

Pub. L. 102–366, title I, § 103, Sept. 4, 1992, 106 Stat. 988, 

provided that: ‘‘In providing financial assistance with 

amounts appropriated pursuant to the amendments 

made by this Act [see Short Title of 1992 Amendment 

note above], the Administrator of the Small Business 

Administration shall, when practicable, accord pref-

erence to small business concerns which use or pur-

chase equipment and supplies produced in the United 

States. The Administrator shall also encourage small 

business concerns receiving such assistance to purchase 

such equipment and supplies.’’ 

NATIONAL SEMINAR ON SMALL BUSINESS EXPORTS 

Pub. L. 102–366, title II, § 224, Sept. 4, 1992, 106 Stat. 

1000, directed Small Business Administration to con-

duct a National Seminar on Small Business Exports in 

Buffalo, New York, in connection with the World Uni-

versity Games Buffalo ’93 during July, 1993, in order to 

develop recommendations designed to stimulate ex-

ports from small companies, with such Seminar to 
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build upon the information collected by Administra-

tion through previously conducted regional small busi-

ness trade conferences and prior conference in State of 

Washington and to specifically consider utility of, and 

make recommendations regarding, subsequent Inter-

national Conference on Small Business and Trade. 

FEASIBILITY STUDY OF BUSINESS COOPERATION 

NETWORK 

Pub. L. 101–574, title II, § 233, Nov. 15, 1990, 104 Stat. 

2825, directed Administrator of the Small Business Ad-

ministration to conduct a study of feasibility of estab-

lishing a business cooperation system similar to Busi-

ness Cooperation Network developed by the European 

Economic Community, specified the purpose of the 

study, and directed Administrator, not later than one 

year after Nov. 15, 1990, to transmit to Congress a re-

port containing the results of the study together with 

recommendations for such legislative and administra-

tive actions as the Administrator considered appro-

priate. 

DEVELOPMENT OF WOMEN’S BUSINESS ENTERPRISE 

Title IV of Pub. L. 100–533, Oct. 25, 1988, 102 Stat. 2694, 

as amended, formerly set out as a note under this sec-

tion, was transferred to chapter 97 (§ 7101 et seq.) of this 

title. 

DISADVANTAGED SMALL BUSINESSES 

Section 504 of Pub. L. 100–533 provided that: ‘‘Nothing 

contained in this Act [see Short Title of 1988 Amend-

ment note above] is intended to reduce or limit any 

programs, benefit, or activity that is authorized by law 

to assist small business concerns owned and controlled 

by socially and economically disadvantaged individuals 

as defined pursuant to section 8(d)(3) of the Small Busi-

ness Act (15 U.S.C. 637(d)(3)).’’ 

GLOBALIZATION OF PRODUCTION; REPORT TO CONGRESS 

Section 8009 of Pub. L. 100–418 directed Administrator 

of Small Business Administration, within one year 

after Aug. 23, 1988, to submit a written report to Com-

mittees on Small Business of House of Representatives 

and Senate, prepared by Administration in conjunction 

with Bureau of Census and in cooperation with other 

relevant agencies, that would analyze to extent pos-

sible the effect of increased outsourcing and other 

shifts in production arrangements on small firms, par-

ticularly manufacturing firms, within United States 

subcontractor tier and to extent that such data is not 

available determine methods by which such data might 

be collected; assess the impact of specific economic 

policies, including, but not limited to, procurement, 

tax and trade policies, in facilitating outsourcing and 

other international production arrangements; and 

make recommendations as to changes in Government 

policy that would improve competitive position of 

smaller United States subcontractors, including recom-

mendations as to incentives which could be provided to 

larger corporations to maximize their use of United 

States subcontractors and assist these subcontractors 

in changing production and marketing strategies and 

in obtaining new business in domestic and foreign mar-

kets. 

NATIONAL SEMINAR ON SMALL BUSINESS EXPORTS 

Section 8011 of Pub. L. 100–418 directed Small Busi-

ness Administration to conduct a National Seminar on 

Small Business Exports within one year after Aug. 23, 

1988, in order to develop recommendations designed to 

stimulate exports from small companies. 

APPOINTMENT OF ADMINISTRATOR OF SMALL BUSINESS 

ADMINISTRATION TO TRADE POLICY COMMITTEE; SPE-

CIAL TRADE ASSISTANT FOR SMALL BUSINESS IN OF-

FICE OF UNITED STATES TRADE REPRESENTATIVE 

Section 8012 of Pub. L. 100–418 provided that: 

‘‘It is the sense of the Congress that the interests of 

the small business community have not been ade-

quately represented in trade policy formulation and in 

trade negotiations. Therefore, it is the sense of the 

Congress that the Administrator of the Small Business 

Administration should be appointed as a member of the 

Trade Policy Committee and that the United States 

Trade Representative should consult with the Small 

Business Administration and its Office of Advocacy in 

trade policy formulation and in trade negotiations. 

‘‘Further, it is the sense of the Congress that the 

United States Trade Representative would better serve 

the needs of the small business community with full- 

time staff assistance with responsibilities for small 

business trade issues. 

‘‘Further, it is the sense of the Congress that the 

United States Trade Representative should appoint a 

special trade assistant for small business.’’ 

WHITE HOUSE CONFERENCE ON SMALL BUSINESS 

Pub. L. 101–409, Oct. 5, 1990, 104 Stat. 885, as amended 

by Pub. L. 103–81, § 10, Aug. 13, 1993, 107 Stat. 783, di-

rected President to conduct National White House Con-

ference on Small Business not earlier than May 1, 1995, 

and not later than Sept. 30, 1995, to increase public 

awareness of essential contribution of small business, 

to identify obstacles to small business, to examine 

status of women and minorities as small business own-

ers, and to develop specific recommendations for action 

to maintain and encourage economic viability of small 

business, further provided for creation of White House 

Conference on Small Business Commission to oversee 

preparation for Conference, further provided for selec-

tion of Conference participants as well as planning and 

administration of Conference, further provided for final 

report to be submitted not later than four months after 

convening of Conference as well as annual follow-up re-

ports by Small Business Administration for three years 

after submission of final report, and further provided 

for authorization of appropriations. 

Pub. L. 98–276, May 8, 1984, 98 Stat. 169, directed Presi-

dent to call and conduct a National White House Con-

ference on Small Business not later than Sept. 1, 1986, 

with Conference to submit a final report to President 

and Congress not more than six months from date on 

which Conference convened, and with that final report 

to include finding and recommendations of Conference 

as well as proposals for any legislative action necessary 

to implement Conference’s recommendations; and re-

quired Small Business Administration to report to Con-

gress annually during the 3-year period following sub-

mission of final report on status and implementation of 

findings and recommendations of Conference. 

ASIAN PACIFIC AMERICANS AS DISADVANTAGED 

MINORITY IN 1978 

Section 118(c)(1) of Pub. L. 96–302 provided that 1980 

Amendment of subsec. (e)(1)(C) by Pub. L. 96–302, 

§ 118(a), which included Asian Pacific Americans among 

the disadvantaged minorities, shall apply as if included 

in the 1978 Amendment made by Pub. L. 95–507, § 201, en-

acting subsec. (e) of this section. 

ASSISTANCE TO AUTOMOBILE DEALERS; CONGRESSIONAL 

FINDINGS; INVESTIGATION BY ADMINISTRATOR; REPORT 

TO CONGRESS 

Pub. L. 96–185, § 17, Jan. 7, 1980, 93 Stat. 1335, directed 

Administrator of Small Business Administration to in-

vestigate financial problems faced by small automobile 

dealers and determine what assistance through loans 

and loan guarantees may be needed to alleviate such 

problems and to report results of such investigation to 

Senate and House of Representatives not later than 

sixty days after Jan. 7, 1980. 

EXECUTIVE ORDER NO. 11458 

Ex. Ord. No. 11458, Mar. 5, 1969, 34 F.R. 4937, which re-

lated to a national program for minority business en-

terprise, was superseded by Ex. Ord. No. 11625, Oct. 13, 

1971, 36 F.R. 19967, set out below. 
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EX. ORD. NO. 11625. NATIONAL PROGRAM FOR MINORITY 

BUSINESS ENTERPRISE 

Ex. Ord. No. 11625, Oct. 13, 1971, 36 F.R. 19967, as 

amended by Ex. Ord. No. 12007, Aug. 22, 1977, 42 F.R. 

42839, provided: 
The opportunity for full participation in our free en-

terprise system by socially and economically disadvan-

taged persons is essential if we are to obtain social and 

economic justice for such persons and improve the 

functioning of our national economy. 
The Office of Minority Business Enterprise, estab-

lished in 1969, greatly facilitated the strengthening and 

expansion of our minority enterprise program. In order 

to take full advantage of resources and opportunities in 

the minority enterprise field, we now must build on 

this foundation. One important way of improving our 

efforts is by clarifying the authority of the Secretary 

of Commerce (a) to implement Federal policy in sup-

port of the minority business enterprise program; (b) 

provide additional technical and management assist-

ance to disadvantaged business; (c) to assist in dem-

onstration projects; and (d) to coordinate the participa-

tion of all Federal departments and agencies in an in-

creased minority enterprise effort. 
NOW, THEREFORE, by virtue of the authority vested 

in me as President of the United States, it is ordered 

as follows: 
SECTION 1. Functions of the Secretary of Commerce. (a) 

The Secretary of Commerce (hereinafter referred to as 

‘‘the Secretary’’) shall— 
(1) Coordinate as consistent with law the plans, pro-

grams, and operations of the Federal Government 

which affect or may contribute to the establishment, 

preservation, and strengthening of minority business 

enterprise. 
(2) Promote the mobilization of activities and re-

sources of State and local governments, businesses and 

trade associations, universities, foundations, profes-

sional organizations, and volunteer and other groups 

towards the growth of minority business enterprises, 

and facilitate the coordination of the efforts of these 

groups with those of Federal departments and agencies. 
(3) Establish a center for the development, collection, 

summarization, and dissemination of information that 

will be helpful to persons and organizations throughout 

the Nation in undertaking or promoting the establish-

ment and successful operation of minority business en-

terprise. 
(4) Within constraints of law and appropriations 

therefor, and according to his discretion, provide finan-

cial assistance to public and private organizations so 

that they may render technical and management as-

sistance to minority business enterprises, and defray 

all or part of the costs of pilot or demonstration 

projects conducted by public or private agencies or or-

ganizations which are designed to overcome the special 

problems of minority business enterprises or otherwise 

to further the purposes of this order. 
(b) The Secretary, as he deems necessary or appro-

priate to enable him to better fulfill the responsibil-

ities vested in him by subsection (a), may— 
(1) With the participation of other Federal depart-

ments and agencies as appropriate, develop comprehen-

sive plans and specific program goals for the minority 

enterprise program; establish regular performance 

monitoring and reporting systems to assure that goals 

are being achieved; and evaluate the impact of Federal 

support in achieving the objectives established by this 

order. 
(2) Require a coordinated review of all proposed Fed-

eral training and technical assistance activities in di-

rect support of the minority enterprise program to as-

sure consistency with program goals and to avoid du-

plication. 
(3) Convene, for purposes of coordination, meetings of 

the heads of such departments and agencies, or their 

designees, whose programs and activities may affect or 

contribute to the purposes of this order. 
(4) Convene business leaders, educators, and other 

representatives of the private sector who are engaged 

in assisting the development of minority business en-

terprise or who could contribute to its development, for 

the purpose of proposing, evaluating and coordinating 

governmental and private activities in furtherance of 

the objectives of this order. 
(5) Confer with and advise officials of State and local 

governments. 
(6) Provide the managerial and organizational frame-

work through which joint or collaborative undertak-

ings with Federal departments or agencies or private 

organizations can be planned and implemented. 
(7) Recommend appropriate legislative or executive 

actions. 
SEC. 2. [Revoked by Ex. Ord. No. 12007, Aug. 22, 1977, 

42 F.R. 42839.] 
SEC. 3. Responsibilities of Other Federal Departments 

and Agencies. (a) The head of each Federal department 

and agency, or a representative designated by him, 

when and in the manner so requested by the Secretary, 

shall furnish information, assistance, and reports to, 

and shall otherwise cooperate with, the Secretary in 

the performance of his functions hereunder. 
(b) The head of each Federal department or agency 

shall, when so requested by the Secretary, designate 

his Under Secretary or such other similar official to 

have primary and continuing responsibility for the par-

ticipation and cooperation of that department or agen-

cy in matters concerning minority business enterprise. 
(c) The officials designated under the preceding para-

graph, when so requested, shall review and report to 

the Secretary upon the policies and programs of the 

minority business enterprise program, and shall keep 

the Secretary informed of all proposed budgets, plans 

and programs of his department or agency affecting mi-

nority business enterprise. 
(d) The head of each Federal department or agency, 

or a representative designated by him, shall, to the ex-

tent provided under regulations issued by the Secretary 

after consultation with the official designated in para-

graph (b) above, report to the Secretary on any activity 

that falls within the scope of the minority business en-

terprise program as defined herein and in those regula-

tions. 
(e) Each Federal department or agency shall, within 

constraints of law and appropriations therefor, con-

tinue all current efforts to foster and promote minority 

business enterprises and to support the program herein 

set forth, and shall cooperate with the Secretary of 

Commerce in increasing the total Federal effort. 
SEC. 4. Reports. The Secretary shall, not later than 120 

days after the close of each fiscal year, submit to the 

President a full report of his activities hereunder dur-

ing the previous fiscal year. Further, the Secretary 

shall, from time to time, submit to the President his 

recommendations for legislation or other action as he 

deems desirable to promote the purposes of this order. 

Each Federal department or agency shall report to the 

Secretary as hereinabove provided on a timely basis so 

that the Secretary may consider such reports for his 

report and recommendations to the President. Each 

Federal department or agency shall develop and imple-

ment systematic data collection processes which will 

provide to the Office of Minority Business Enterprise 

Information Center current data helpful in evaluating 

and promoting the efforts herein described. 
SEC. 5. Policies and Standards. The Secretary may es-

tablish such policies, standards, definitions, criteria, 

and procedures to govern the implementation, interpre-

tation, and application of this order, and generally per-

form such functions and take such steps as he may 

deem to be necessary or appropriate to achieve the pur-

poses and carry out the provisions hereof. 
SEC. 6. Definitions. For purposes of this order, the fol-

lowing definitions shall apply: 
(a) ‘‘Minority business enterprise’’ means a business 

enterprise that is owned or controlled by one or more 

socially or economically disadvantaged persons. Such 

disadvantage may arise from cultural, racial, chronic 

economic circumstances or background or other simi-

lar cause. Such persons include, but are not limited to, 
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Negroes, Puerto Ricans, Spanish-speaking Americans, 

American Indians, Eskimos, and Aleuts. 

(b) ‘‘State’’ means the States of the United States, 

the District of Columbia, the Commonwealth of Puerto 

Rico, the territories and possessions of the United 

States, and the Trust Territory of the Pacific Islands. 

SEC. 7. Construction. Nothing in this order shall be 

construed as subjecting any function vested in, or as-

signed pursuant to law to, any Federal department or 

agency or head thereof to the authority of any other 

agent or office exclusively, or as abrogating or restrict-

ing any such function in any manner. 

SEC. 8. Prior Executive Order. Executive Order No. 

11458 of March 5, 1969, is hereby superseded. 

ADVISORY COUNCIL FOR MINORITY ENTERPRISE 

For provisions relating to termination of, see Ex. 

Ord. No. 12007, Aug. 22, 1977, 42 F.R. 42839, set out as a 

note under section 14 of the Federal Advisory Commit-

tee Act, set out in the Appendix to Title 5, Government 

Organization and Employees. 

Term of the Advisory Council for Minority Enterprise 

extended until Dec. 31, 1978, see Ex. Ord. No. 11948, Dec. 

20, 1976, 41 F.R. 55705, set out as a note under section 14 

of Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, Title 5, Ap-

pendix, Government Organization and Employees. 

EXECUTIVE ORDER NO. 12061 

Ex. Ord. No. 12061, May 18, 1978, 43 F.R. 21865, as 

amended by Ex. Ord. No. 12091, Nov. 1, 1978, 43 F.R. 

51373, which related to the Small Business Conference 

Commission, was revoked by Ex. Ord. No. 12258, Dec. 31, 

1980, 46 F.R. 1251, set out as a note under section 14 of 

the Appendix to Title 5, Government Organization and 

Employees. 

EXECUTIVE ORDER NO. 12269 

Ex. Ord. No. 12269, Jan. 15, 1981, 46 F.R. 4673, which es-

tablished a seven member President’s Committee on 

Small Business Policy to advise the President on ap-

propriate responses to the recommendations of the 

White House Conference on Small Business, designated 

the Administrator of the Small Business Administra-

tion to perform the functions of the President under 

Federal advisory committee provisions, and terminated 

the Committee on Dec. 31, 1982, was revoked by Ex. Ord. 

No. 12553, Feb. 25, 1986, 51 F.R. 7237. 

EX. ORD. NO. 12432. MINORITY BUSINESS ENTERPRISE 

DEVELOPMENT 

Ex. Ord. No. 12432, July 14, 1983, 48 F.R. 32551, pro-

vided: 

By virtue of the authority vested in me as President 

by the Constitution and laws of the United States of 

America, including Section 205(a) of the Federal Prop-

erty and Administrative Services Act of 1949 (40 U.S.C. 

486(a)), in order to provide guidance and oversight for 

programs for the development of minority business en-

terprise pursuant to my statement of December 17, 1982 

concerning Minority Business Development; and to im-

plement the commitment of the Federal government to 

the goal of encouraging greater economic opportunity 

for minority entrepreneurs, it is hereby ordered as fol-

lows: 

SECTION 1. Minority Business Development Plans. (a) 

Minority business enterprise development plans shall 

be developed by each Federal agency having substan-

tial procurement or grantmaking authority. Such 

agencies shall submit these plans to the Cabinet Coun-

cil on Commerce and Trade on an annual basis. 

(b) These annual plans shall establish minority enter-

prise development objectives for the participating 

agencies and methods for encouraging both prime con-

tractors and grantees to utilize minority business en-

terprises. The plans shall, to the extent possible, build 

upon the programs administered by the Minority Busi-

ness Development Agency and the Small Business Ad-

ministration, including the goals established pursuant 

to Public Law 95–507 [see Tables for classification]. 

(c) The Secretary of Commerce and the Adminis-

trator of the Small Business Administration, in con-

sultation with the Cabinet Council on Commerce and 

Trade, shall establish uniform guidelines for all Fed-

eral agencies to be utilized in establishing the minority 

business programs set forth in Section 2 of this Order. 
(d) The participating agencies shall furnish an annual 

report regarding the implementation of their programs 

in such form as the Cabinet Council on Commerce and 

Trade may request, and at such time as the Secretary 

of Commerce shall designate. 
(e) The Secretary of Commerce shall provide an an-

nual report to the President, through the Cabinet 

Council on Commerce and Trade, on activities under 

this Order and agency implementation of minority 

business development programs. 
SEC. 2. Minority Business Development Responsibilities 

of Federal Agencies. (a) To the extent permitted by law 

and consistent with its primary mission, each Federal 

agency which is required to develop a minority busi-

ness development plan under Section 1 of this Order 

shall, to accomplish the objectives set forth in its plan, 

establish programs concerning provision of direct as-

sistance, procurement assistance, and management and 

technical assistance to minority business enterprises. 
(b) Each Federal agency shall, to the extent per-

mitted by law and consistent with its primary mission, 

establish minority business development programs, 

consistent with Section 211 of Public Law 95–507 

[amending 15 U.S.C. 637(d)] to develop and implement 

incentive techniques to encourage greater minority 

business subcontracting by Federal prime contractors. 
(c) Each Federal agency shall encourage recipients of 

Federal grants and cooperative agreements to achieve 

a reasonable minority business participation in con-

tracts let as a result of its grants and agreements. In 

cases where State and local governments are the recipi-

ents, such encouragement shall be consistent with prin-

ciples of federalism. 

(d) Each Federal agency shall provide the Cabinet 

Council on Commerce and Trade such information as it 

shall request from time to time concerning the agen-

cy’s progress in implementing these programs. 

RONALD REAGAN. 

EX. ORD. NO. 12523. NATIONAL WHITE HOUSE CONFERENCE 

ON SMALL BUSINESS 

Ex. Ord. No. 12523, June 27, 1985, 50 F.R. 26963, pro-

vided: 

By the authority vested in me as President by the 

Constitution and laws of the United States of America, 

and in order to implement the White House Conference 

on Small Business Authorization Act (Public Law 

98–276) [set out above] it is hereby ordered as follows: 

Notwithstanding the provisions of any other Execu-

tive order, the functions of the President under the 

Federal Advisory Committee Act [5 U.S.C. App.] appli-

cable to the White House Conference on Small Business 

Authorization Act, except that of reporting annually to 

the Congress, shall be performed by the Administrator 

of the Small Business Administration in accordance 

with the guidelines and procedures established by the 

Administrator of General Services. 

RONALD REAGAN. 

EX. ORD. NO. 12928. PROMOTING PROCUREMENT WITH 

SMALL BUSINESSES OWNED AND CONTROLLED BY SO-

CIALLY AND ECONOMICALLY DISADVANTAGED INDIVID-

UALS, HISTORICALLY BLACK COLLEGES AND UNIVER-

SITIES, AND MINORITY INSTITUTIONS 

Ex. Ord. No. 12928, Sept. 16, 1994, 59 F.R. 48377, pro-

vided: 

By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, in order to enforce rigorously the letter and 

spirit of public laws that promote increased participa-

tion in Federal procurement by Small Businesses 

Owned and Controlled by Socially and Economically 

Disadvantaged Individuals (SDBs) as described in sec-
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tion 8 of the Small Business Act (15 U.S.C. 637), Histori-

cally Black Colleges and Universities (HBCUs) as de-

scribed in 34 C.F.R. 608.2, and Minority Institutions 

(MIs) as referred to in sections 1046(3) and 316(b)(1) of 

the Higher Education Act of 1965, as amended (20 U.S.C. 

1135d-5(3) and 1059c(b)(1), respectively), it is hereby or-

dered as follows: 
SECTION 1. Policy Statement. It is the policy of the 

United States Government that all department and 

agency heads and all Federal employees involved in the 

procurement of any and all goods and services shall as-

sist SDBs, HBCUs, and MIs, as applicable, to develop 

viable, self-sustaining businesses capable of competing 

on an equal basis in the mainstream of the American 

economy. To that end, all Federal personnel shall com-

mit to the letter and spirit of all laws promoting the 

participation of SDBs, HBCUs, and MIs in Federal pro-

curement. The laws promote: 
(a) the award of contracts to SDBs, HBCUs, and MIs 

through the Small Business Administration Section 

8(a) [15 U.S.C. 637(a)] Program, the Department of De-

fense Small and Disadvantaged Business Program, 

other agency programs, and through other specific 

statutory authority or appropriate means; 
(b) the establishment of particular goals for SDBs, 

HBCUs, or MIs on an agency-by-agency basis and the 

requirement that prime contractors and other recipi-

ents of Federal funds attain similar goals in their pro-

curement; and 
(c) the establishment of other mechanisms that en-

sure that SDBs, HBCUs, and MIs have a fair oppor-

tunity to participate in Federal procurement. 
SEC. 2. Attainment of Goals. All departments and agen-

cies are required by law to establish participation goals 

of not less than 5 percent (15 U.S.C. 644(g)) or a greater 

percentage where otherwise required by law, as further 

provided in the Office of Federal Procurement Policy 

Letter No. 91–1 of March 11, 1991. Although the Federal 

Government has made substantial strides toward meet-

ing established SDB, HBCU, and MI participation goals, 

certain departments and agencies have from time to 

time failed to aggressively pursue such goals. Depart-

ment and agency heads are henceforth directed to exe-

cute, implement, and otherwise aggressively strive to 

fulfill the statutorily-mandated procurement participa-

tion goals. In addition, all departments and agencies 

are encouraged to set reasonable participation goals 

that exceed statutory requirements, to the extent per-

mitted by law. 
SEC. 3. Subcontracting Plans. The Small Business Act, 

(15 U.S.C. 637(d)) and other related laws require certain 

prime contractors to maximize the use of SDBs in sub-

contracting plans and strive to achieve stated goals 

through prime contractors’ subcontracting practices. 

Department and agency heads are directed to aggres-

sively enforce these prime contractors’ obligations to 

maximize awards of subcontracts to eligible SDBs. 
SEC. 4. Office of Small and Disadvantaged Business Utili-

zation (‘‘OSDBU’’). 
(a) Section 15(k) of the Small Business Act (15 U.S.C. 

644(k)) establishes in each Federal department and 

agency an OSDBU and requires that the Director of the 

OSDBU ‘‘be responsible only to, and report directly to, 

the head of such agency or to the deputy of such head’’ 

(15 U.S.C. 644(k)(3)). To the extent not prohibited by 

law, each department and agency shall ensure that the 

aforementioned direct reporting requirements are 

henceforth vigorously enforced. 
(b) Because of the importance of the OSDBU function, 

each department and agency shall also, to the extent 

not prohibited by law, comply with the Office of Fed-

eral Procurement Policy Letter No. 79–1 of March 7, 

1979, which provides implementation guidance on sec-

tion 15k [15(k)] and the organizational placement and 

functions of the OSDBU. 
SEC. 5. Anti-fraud Enforcement. All department and 

agency heads shall ensure that in enforcing the laws 

and requirements mentioned in this order, Federal ben-

efits or contracts intended for SDBs, HBCUs, and MIs 

are not awarded to entities that are not legitimate 

SDBs, HBCUs, and MIs. Department and agency anti- 

fraud enforcement, however, shall not diminish agency 

vigor in achieving the aforementioned participation 

goals, which exist to promote the development of le-

gitimate SDBs, HBCUs, and MIs. Nothing herein is in-

tended to change self-certification requirements. 

SEC. 6. Periodic Reports to the President. The Adminis-

trator of the Small Business Administration and the 

Administrator of the Office of Federal Procurement 

Policy shall report to the President periodically on the 

progress of all departments and agencies in complying 

with the laws and requirements mentioned in this 

order. 

SEC. 7. Independent Agencies. Independent agencies are 

requested to comply with the provisions of this order. 

SEC. 8. This order shall be effective immediately. 

WILLIAM J. CLINTON. 

EX. ORD. NO. 13169. ASSISTANCE TO SMALL BUSINESS 

EXPORTERS AND DISLOCATED WORKERS 

Ex. Ord. No. 13169, Oct. 6, 2000, 65 F.R. 60581, provided: 

By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, including the Small Business Act, 15 U.S.C. 

631 et seq., the Workforce Investment Act, 29 U.S.C. 2801 

et seq., and the Trade Act of 1974, 19 U.S.C. 2271 et seq. 

[19 U.S.C. 2101 et seq.], and in order to assist small busi-

nesses, including businesses headed by underserved pop-

ulations, in participating in the export of products, and 

to expedite the delivery of adjustment assistance to 

dislocated workers, it is hereby ordered as follows: 

SECTION 1. Policy. By its accession to the World Trade 

Organization, the People’s Republic of China will be re-

quired to open its markets to a wide range of products 

and services provided by Americans. In addition, the 

United States has recently enacted a new law to facili-

tate trade with the countries of Sub-Saharan Africa 

and the Caribbean Basin. Federal agencies should take 

steps to assist small businesses, including businesses 

headed by underserved populations, in capitalizing on 

these new opportunities. The agencies should also take 

steps to assist workers who lose their jobs as a result 

of competition from imports in their efforts to secure 

adjustment assistance benefits for which they are eligi-

ble. 

SEC. 2. Interagency Task Force on Small Business Ex-

ports. (a) The Secretaries of Commerce and Labor, the 

Administrator of the Small Business Administration, 

the United States Trade Representative, and the Chair-

man of the Export-Import Bank shall, within 60 days 

from the date of this order, establish an interagency 

task force through the Trade Promotion Coordinating 

Committee (TPCC). The task force shall facilitate ex-

ports by United States small businesses, including busi-

nesses headed by underserved populations, particularly 

with respect to the People’s Republic of China and the 

countries of Sub-Saharan Africa and the Caribbean 

Basin. The TPCC shall submit an annual report to the 

President on the functions carried out by this task 

force during the preceding year. As part of its work, 

the task force shall assess the extent to which the es-

tablishment of permanent normal trade relations with 

the People’s Republic of China, and the United States 

enactment of the African Growth and Opportunity Act, 

19 U.S.C.A. 3701 et seq., and the United States-Caribbean 

Basin Trade Partnership Act, 19 U.S.C.A. 2701 note, 

may contribute to the creation of export opportunities 

for small businesses including businesses headed by un-

derserved populations. 

(b) For the purposes of this order, ‘‘businesses headed 

by underserved populations’’ means businesses headed 

by women or minorities, and/or located in rural com-

munities. 

SEC. 3. Expedited Response to Worker Dislocation. (a) 

The Secretary of Labor shall expedite the Federal re-

sponse to worker dislocation through the Workforce In-

vestment Act and the Trade Adjustment Assistance 

program by proactively seeking information, from a 

variety of sources, on actual or prospective layoffs, in-
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cluding the media and community and labor union 

members, and by sharing such information with appro-

priate state workforce officials. In addition, the De-

partment of Labor (Labor) shall undertake a number of 

proactive steps to support public outreach activities 

aimed at workers, employers, the media, local officials, 

the community, and labor organizations and their 

members to improve awareness of the adjustment as-

sistance available through Labor programs, including, 

but not limited to: 

(1) developing a set of methods to inform employers 

of the services available through Labor workforce 

programs, which will explain the requirements of the 

Worker Adjustment and Retraining Notification Act, 

29 U.S.C. 2101 et seq., and provide information on 

worker adjustment programs, including the Trade 

Adjustment Assistance and the basic dislocated 

worker programs, emphasizing the importance of 

early intervention to minimize the affects of work 

layoffs; 

(2) improving websites and other modes of commu-

nication to provide basic information on dislocated 

worker and Trade Adjustment Assistance program 

contacts at the State and local level; 

(3) developing a National Toll-Free Help Line to 

provide universal, accurate, and easy access to infor-

mation about public workforce services to workers 

and employers; 

(4) providing on-site technical assistance, in part-

nership with other Federal agencies, when there are 

layoffs or closures with multi-State impact, or when 

there are dislocations with significant community 

impact (such as areas that have been affected by nu-

merous layoffs of apparel and textile workers); 

(5) informing States directly when a secondary 

worker impact has been affirmed by Labor; and 

(6) to the extent permitted by law, and subject to 

the availability of appropriations, providing funding 

or an outreach campaign for secondary workers (i.e., 

individuals indirectly affected by increased imports 

from other countries). 

(b) The Secretary of Labor, in consultation with the 

Secretary of Commerce and the United States Trade 

Representative, shall report annually on the employ-

ment effects of the establishment of permanent normal 

trade relations with the People’s Republic of China. 

SEC. 4. Judicial Review. This order does not create any 

right or benefit, substantive or procedural, enforceable 

at law by a party against the United States, its offi-

cers, its employees, or any other person. 

WILLIAM J. CLINTON. 

DEFINITIONS 

Section 2 of Pub. L. 105–135 provided that: ‘‘In this 

Act [see Short Title of 1997 Amendment note above]— 

‘‘(1) the term ‘Administration’ means the Small 

Business Administration; 

‘‘(2) the term ‘Administrator’ means the Adminis-

trator of the Small Business Administration; 

‘‘(3) the term ‘Committees’ means the Committees 

on Small Business of the House of Representatives 

and the Senate; and 

‘‘(4) the term ‘small business concern’ has the 

meaning given the term in section 3 of the Small 

Business Act (15 U.S.C. 632).’’ 

Pub. L. 104–208, div. D, § 2, Sept. 30, 1996, 110 Stat. 

3009–725, provided that: ‘‘For purposes of this Act [prob-

ably should be ‘‘division’’, see Short Title of 1996 

Amendment note above], the term ‘Administrator’ 

means the Administrator of the Small Business Admin-

istration.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 636 of this title; 

title 10 section 2320; title 12 section 635; title 41 section 

418a. 

§ 631a. Congressional declaration of small busi-
ness economic policy 

(a) Foster small business 

For the purpose of preserving and promoting a 
competitive free enterprise economic system, 
Congress hereby declares that it is the continu-
ing policy and responsibility of the Federal Gov-
ernment to use all practical means and to take 
such actions as are necessary, consistent with 
its needs and obligations and other essential 
considerations of national policy, to implement 
and coordinate all Federal department, agency, 
and instrumentality policies, programs, and ac-
tivities in order to: foster the economic inter-
ests of small businesses; insure a competitive 
economic climate conducive to the development, 
growth and expansion of small businesses; estab-
lish incentives to assure that adequate capital 
and other resources at competitive prices are 
available to small businesses; reduce the con-
centration of economic resources and expand 
competition; and provide an opportunity for en-
trepreneurship, inventiveness, and the creation 
and growth of small businesses. 

(b) Capital availability to small business 

Congress further declares that the Federal 
Government is committed to a policy of utiliz-
ing all reasonable means, consistent with the 
overall economic policy goals of the Nation and 
the preservation of the competitive free enter-
prise system of the Nation, to establish private 
sector incentives that will help assure that ade-
quate capital at competitive prices is available 
to small businesses. To fulfill this policy, de-
partments, agencies, and instrumentalities of 
the Federal Government shall use all reasonable 
means to coordinate, create, and sustain policies 
and programs which promote investment in 
small businesses, including those investments 
which expand employment opportunities and 
which foster the effective and efficient use of 
human and natural resources in the economy of 
the Nation. 

(Pub. L. 96–302, title III, § 302, July 2, 1980, 94 
Stat. 848.) 

CODIFICATION 

Section was enacted as part of the Small Business 

Economic Policy Act of 1980, and not as part of the 

Small Business Act which comprises this chapter. 

EFFECTIVE DATE 

Section effective Oct. 1, 1980, see section 507 of Pub. 

L. 96–302, set out as an Effective Date of 1980 Amend-

ment note under section 631 of this title. 

SHORT TITLE 

For short title of title III of Pub. L. 96–302, as the 

Small Business Economic Policy Act of 1980, see Short 

Title of 1980 Amendments note set out under section 631 

of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 631b of this title. 

§ 631b. Reports to Congress; state of small busi-
ness 

(a) Report on Small Business and Competition 

The President shall transmit to the Congress 
not later than January 20 of each year a Report 
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1 See 1988 Amendment note below. 2 So in original. Two pars. (3) have been enacted. 

on Small Business and Competition which 
shall— 

(1) examine the current role of small busi-
ness in the economy on an industry-by-indus-
try basis; 

(2) present current and historical data on 
production, employment, investment, popu-
lation, job creation and retention, annual 
business failures, annual business startups, 
and other economic variables for small busi-
ness in the economy as a whole and for small 
business in each sector of the economy, with, 
to the extent practicable, specific statistics di-
vided as to urban, suburban, and rural areas; 

(3) identify economic trends which will or 
may affect the small business sector and the 
state of competition; 

(4) examine the effects on small business and 
competition of policies, programs, and activi-
ties, including, but not limited to the Internal 
Revenue Code [26 U.S.C. 1 et seq.], the Em-
ployee Retirement Income Security Act [29 
U.S.C. 1001 et seq.], the Securities Act of 1933 
[15 U.S.C. 77a et seq.], and the Securities Ex-
change Act of 1934 [15 U.S.C. 78a et seq.], and 
regulations promulgated thereunder; identify 
problems generated by such policies, pro-
grams, and activities; and recommend legisla-
tive and administrative solutions to such 
problems; and 

(5) recommend a program for carrying out 
the policy declared in section 631a of this title, 
together with such recommendations for legis-
lation as he may deem necessary or desirable. 

(b) Appendix to report 

The President also shall transmit simulta-
neously as an appendix to such annual report, a 
report, by agency and department, on the total 
dollar value of all Federal contracts exceeding 
$10,000 in amount and the dollar amount (includ-
ing the subcontracts thereunder in excess of 
$10,000) awarded to small, minority-owned, fe-
male-owned, and veteran-owned businesses. 

(c) Supplementary reports 

The President may transmit from time to 
time to the Congress reports supplementary to 
the Report on Small Business and Competition, 
each of which shall include such supplementary 
or revised recommendations as he may deem 
necessary or desirable to achieve the policy de-
clared in section 631a of this title. 

(d) Referral to Congressional committees 

The Report on Small Business and Competi-
tion and all supplementary reports transmitted 
under subsections (b) and (c) of this section 
shall, when transmitted to Congress, be referred 
to the Senate Select Committee on Small Busi-
ness and the Committee on Small Business of 
the House of Representatives. 

(e) Small business concerns owned by disadvan-
taged individuals and by women 1 

The information and data required to be re-
ported pursuant to subsection (a) of this section 
shall separately detail those portions of such in-
formation and data that are relevant to— 

(1) small business concerns owned and con-
trolled by socially and economically disadvan-

taged individuals, by gender, as defined pursu-
ant to section 637(d) of this title; 

(2) small business concerns owned and con-
trolled by women; and 

(3) 2 qualified HUBZone small business con-
cern (as defined in section 632(p) of this title). 

(3) 2 small business concerns owned and con-
trolled by veterans, as defined in section 632(q) 
of this title, and small business concerns 
owned and controlled by service-disabled vet-
erans, as defined in such section 632(q) of this 
title. 

(Pub. L. 96–302, title III, § 303, July 2, 1980, 94 
Stat. 848; Pub. L. 100–533, title V, § 503, Oct. 25, 
1988, 102 Stat. 2697; Pub. L. 100–590, title I, § 124, 
Nov. 3, 1988, 102 Stat. 3000; Pub. L. 101–574, title 
III, § 305, Nov. 15, 1990, 104 Stat. 2829; Pub. L. 
105–135, title VI, § 604(c), title VII, § 705, Dec. 2, 
1997, 111 Stat. 2633, 2637; Pub. L. 106–50, title VI, 
§ 602, Aug. 17, 1999, 113 Stat. 248.) 

REFERENCES IN TEXT 

The Internal Revenue Code, referred to in subsec. 

(a)(4), is classified to Title 26, Internal Revenue Code. 

The Employee Retirement Income Security Act, re-

ferred to in subsec. (a)(4), is Pub. L. 93–406, Sept. 2, 1974, 

88 Stat. 829, as amended, which is classified principally 

to chapter 18 (§ 1001 et seq.) of Title 29, Labor. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 1001 of Title 29 and 

Tables. 

The Securities Act of 1933, referred to in subsec. 

(a)(4), is act May 27, 1933, ch. 38, title I, 48 Stat. 74, as 

amended, which is classified generally to subchapter I 

(§ 77a et seq.) of chapter 2A of this title. For complete 

classification of this Act to the Code, see section 77a of 

this title and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (a)(4), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified principally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

CODIFICATION 

Section was enacted as part of the Small Business 

Economic Policy Act of 1980, and not as part of the 

Small Business Act which comprises this chapter. 

AMENDMENTS 

1999—Subsec. (e)(1). Pub. L. 106–50, § 602(1), which di-

rected amendment of par. (1) by striking ‘‘and’’ after 

the semicolon, could not be executed because the word 

‘‘and’’ did not appear after the semicolon. 

Subsec. (e)(2). Pub. L. 106–50, § 602(2), which directed 

amendment of par. (2) by substituting ‘‘; and’’ for the 

period, could not be executed because par. (2) did not 

contain a period. 

Subsec. (e)(3). Pub. L. 106–50, § 602(3), added par. (3) re-

lating to small business concerns owned and controlled 

by veterans. 

1997—Subsec. (b). Pub. L. 105–135, § 705, substituted 

‘‘, female-owned, and veteran-owned businesses’’ for 

‘‘and female-owned businesses’’. 

Subsec. (e)(3). Pub. L. 105–135, § 604(c), added par. (3). 

1990—Subsec. (a)(2). Pub. L. 101–574 added par. (2) and 

struck out former par. (2) which read as follows: 

‘‘present current and historical data on production, em-

ployment, investment, and other economic variables 

for small business in the economy as a whole and for 

small business in each sector of the economy;’’. 

1988—Subsec. (e). Pub. L. 100–533 and Pub. L. 100–590 

added subsecs. (e) which were identical, except that the 

subsec. (e) added by Pub. L. 100–533, which is set out as 
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text of this section, contained the phrase ‘‘, by gen-

der,’’ in par. (1). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE 

Section effective Oct. 1, 1980, see section 507 of Pub. 

L. 96–302, set out as an Effective Date of 1980 Amend-

ment note under section 631 of this title. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of reporting 

provisions in subsecs. (a) and (b) of this section, see sec-

tion 3003 of Pub. L. 104–66, as amended, set out as a note 

under section 1113 of Title 31, Money and Finance, and 

pages 17 and 34 of House Document No. 103–7. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 644 of this title. 

§ 632. Small-business concern 

(a) Criteria 

(1) For the purposes of this chapter, a small- 
business concern, including but not limited to 
enterprises that are engaged in the business of 
production of food and fiber, ranching and rais-
ing of livestock, agriculture, and all other farm-
ing and agricultural related industries, shall be 
deemed to be one which is independently owned 
and operated and which is not dominant in its 
field of operation: Provided, That notwithstand-
ing any other provision of law, an agricultural 
enterprise shall be deemed to be a small busi-
ness concern if it (including its affiliates) has 
annual receipts not in excess of $750,000. 

(2) ESTABLISHMENT OF SIZE STANDARDS.— 
(A) IN GENERAL.—In addition to the criteria 

specified in paragraph (1), the Administrator 
may specify detailed definitions or standards 
by which a business concern may be deter-
mined to be a small business concern for the 
purposes of this chapter or any other Act. 

(B) ADDITIONAL CRITERIA.—The standards de-
scribed in paragraph (1) may utilize number of 
employees, dollar volume of business, net 
worth, net income, a combination thereof, or 
other appropriate factors. 

(C) REQUIREMENTS.—Unless specifically au-
thorized by statute, no Federal department or 
agency may prescribe a size standard for cat-
egorizing a business concern as a small busi-
ness concern, unless such proposed size stand-
ard— 

(i) is proposed after an opportunity for 
public notice and comment; 

(ii) provides for determining— 
(I) the size of a manufacturing concern 

as measured by the manufacturing con-
cern’s average employment based upon 
employment during each of the manufac-
turing concern’s pay periods for the pre-
ceding 12 months; 

(II) the size of a business concern provid-
ing services on the basis of the annual av-
erage gross receipts of the business con-
cern over a period of not less than 3 years; 

(III) the size of other business concerns 
on the basis of data over a period of not 
less than 3 years; or 

(IV) other appropriate factors; and 

(iii) is approved by the Administrator. 

(3) When establishing or approving any size 
standard pursuant to paragraph (2), the Admin-
istrator shall ensure that the size standard var-
ies from industry to industry to the extent nec-
essary to reflect the differing characteristics of 
the various industries and consider other factors 
deemed to be relevant by the Administrator. 

(b) ‘‘Agency’’ defined 

For purposes of this chapter, any reference to 
an agency or department of the United States, 
and the term ‘‘Federal agency’’, shall have the 
meaning given the term ‘‘agency’’ by section 
551(1) of title 5, but does not include the United 
States Postal Service or the General Accounting 
Office. 

(c) Qualified employee trust; eligibility for loan 
guarantee; ‘‘qualified employee trust’’ de-
fined; regulations for treatment of trust as 
qualified employee trust 

(1) For purposes of this chapter, a qualified 
employee trust shall be eligible for any loan 
guarantee under section 636(a) of this title with 
respect to a small business concern on the same 
basis as if such trust were the same legal entity 
as such concern. 

(2) For purposes of this chapter, the term 
‘‘qualified employee trust’’ means, with respect 
to a small business concern, a trust— 

(A) which forms part of an employee stock 
ownership plan (as defined in section 4975(e)(7) 
of title 26)— 

(i) which is maintained by such concern, 
and 

(ii) which provides that each participant in 
the plan is entitled to direct the plan as to 
the manner in which voting rights under 
qualifying employer securities (as defined in 
section 4975(e)(8) of title 26) which are allo-
cated to the account of such participant are 
to be exercised with respect to a corporate 
matter which (by law or charter) must be de-
cided by a majority vote of outstanding 
common shares voted; and 

(B) in the case of any loan guarantee under 
section 636(a) of this title, the trustee of which 
enters into an agreement with the Adminis-
trator which is binding on the trust and on 
such small business concern and which pro-
vides that— 

(i) the loan guaranteed under section 636(a) 
of this title shall be used solely for the pur-
chase of qualifying employer securities of 
such concern, 

(ii) all funds acquired by the concern in 
such purchase shall be used by such concern 
solely for the purposes for which such loan 
was guaranteed, 

(iii) such concern will provide such funds 
as may be necessary for the timely repay-
ment of such loan, and the property of such 
concern shall be available as security for re-
payment of such loan, and 

(iv) all qualifying employer securities ac-
quired by such trust in such purchase shall 
be allocated to the accounts of participants 
in such plan who are entitled to share in 
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such allocation, and each participant has a 
nonforfeitable right, not later than the date 
such loan is repaid, to all such qualifying 
employer securities which are so allocated 
to the participant’s account. 

(3) Under regulations which may be prescribed 
by the Administrator, a trust may be treated as 
a qualified employee trust with respect to a 
small business concern if— 

(A) the trust is maintained by an employee 
organization which represents at least 51 per-
cent of the employees of such concern, and 

(B) such concern maintains a plan— 
(i) which is an employee benefit plan 

which is designed to invest primarily in 
qualifying employer securities (as defined in 
section 4975(e)(8) of title 26), 

(ii) which provides that each participant in 
the plan is entitled to direct the plan as to 
the manner in which voting rights under 
qualifying employer securities which are al-
located to the account of such participant 
are to be exercised with respect to a cor-
porate matter which (by law or charter) 
must be decided by a majority vote of the 
outstanding common shares voted, 

(iii) which provides that each participant 
who is entitled to distribution from the plan 
has a right, in the case of qualifying em-
ployer securities which are not readily 
tradeable on an established market, to re-
quire that the concern repurchase such secu-
rities under a fair valuation formula, and 

(iv) which meets such other requirements 
(similar to requirements applicable to em-
ployee stock ownership plans as defined in 
section 4975(e)(7) of title 26) as the Adminis-
trator may prescribe, and 

(C) in the case of a loan guarantee under sec-
tion 636(a) of this title, such organization en-
ters into an agreement with the Administra-
tion which is described in paragraph (2)(B). 

(d) ‘‘Qualified Indian tribe’’ defined 

For purposes of section 636 of this title, the 
term ‘‘qualified Indian tribe’’ means an Indian 
tribe as defined in section 450b(e) of title 25, 
which owns and controls 100 per centum of a 
small business concern. 

(e) ‘‘Public or private organization for the handi-
capped’’ defined 

For purposes of section 636 of this title, the 
term ‘‘public or private organization for the 
handicapped’’ means one— 

(1) which is organized under the laws of the 
United States or of any State, operated in the 
interest of handicapped individuals, the net in-
come of which does not inure in whole or in 
part to the benefit of any shareholder or other 
individuals; 

(2) which complies with any applicable occu-
pational health and safety standard prescribed 
by the Secretary of Labor; and 

(3) which, in the production of commodities 
and in the provision of services during any fis-
cal year in which it received financial assist-
ance under this subsection, employs handi-
capped individuals for not less than 75 per cen-
tum of the man-hours required for the produc-
tion or provision of the commodities or serv-
ices. 

(f) ‘‘Handicapped individual’’ defined 

For purposes of section 636 of this title, the 
term ‘‘handicapped individual’’ means an indi-
vidual— 

(1) who has a physical, mental, or emotional 
impairment, defect, ailment, disease, or dis-
ability of a permanent nature which in any 
way limits the selection of any type of em-
ployment for which the person would other-
wise be qualified or qualifiable; or 

(2) who is a service-disabled veteran. 

(g) ‘‘Energy measures’’ defined 

For purposes of section 636 of this title, the 
term ‘‘energy measures’’ includes— 

(1) solar thermal energy equipment which is 
either of the active type based upon mechani-
cally forced energy transfer or of the passive 
type based on convective, conductive, or radi-
ant energy transfer or some combination of 
these types; 

(2) photovoltaic cells and related equipment; 
(3) a product or service the primary purpose 

of which is conservation of energy through de-
vices or techniques which increase the energy 
efficiency of existing equipment, methods of 
operation, or systems which use fossil fuels, 
and which is on the Energy Conservation 
Measures list of the Secretary of Energy or 
which the Administrator determines to be 
consistent with the intent of this subsection; 

(4) equipment the primary purpose of which 
is production of energy from wood, biological 
waste, grain, or other biomass source of en-
ergy; 

(5) equipment the primary purpose of which 
is industrial cogeneration of energy, district 
heating, or production of energy from indus-
trial waste; 

(6) hydroelectric power equipment; 
(7) wind energy conversion equipment; and 
(8) engineering, architectural, consulting, or 

other professional services which are nec-
essary or appropriate to aid citizens in using 
any of the measures described in paragraph (1) 
through (7). 

(h) ‘‘Credit elsewhere’’ defined 

For purposes of this chapter the term ‘‘credit 
elsewhere’’ means the availability of credit from 
non-Federal sources on reasonable terms and 
conditions taking into consideration the pre-
vailing rates and terms in the community in or 
near where the concern transacts business, or 
the homeowner resides, for similar purposes and 
periods of time. 

(i) ‘‘Homeowners’’ defined 

For purposes of section 636 of this title, the 
term ‘‘homeowners’’ includes owners and lessees 
of residential property and also includes per-
sonal property. 

(j) ‘‘Small agricultural cooperative’’ defined 

For the purposes of section 636(b)(2) of this 
title, the term ‘‘small agricultural cooperative’’ 
means an association (corporate or otherwise) 
acting pursuant to the provisions of the Agricul-
tural Marketing Act (12 U.S.C. 1141j), whose size 
does not exceed the size standard established by 
the Administration for other similar agricul-
tural small business concerns. In determining 
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1 So in original. No par. (2) has been enacted. 

such size, the Administration shall regard the 
association as a business concern and shall not 
include the income or employees of any member 
shareholder of such cooperative. 

(k) ‘‘Disaster’’ defined 

For the purposes of this chapter, the term 
‘‘disaster’’ means a sudden event which causes 
severe damage including, but not limited to, 
floods, hurricanes, tornadoes, earthquakes, fires, 
explosions, volcanoes, windstorms, landslides or 
mudslides, tidal waves, commercial fishery fail-
ures or fishery resource disasters (as determined 
by the Secretary of Commerce under section 
4107(b) of title 16), ocean conditions resulting in 
the closure of customary fishing waters, riots, 
civil disorders or other catastrophes, except it 
does not include economic dislocations. 

(l) ‘‘Computer crime’’ defined 

For purposes of this chapter— 
(1) 1 the term ‘‘computer crime’’ means— 

(A) any crime committed against a small 
business concern by means of the use of a 
computer; and 

(B) any crime involving the illegal use of, 
or tampering with, a computer owned or uti-
lized by a small business concern. 

(m) ‘‘Simplified acquisition threshold’’ defined 

For purposes of this chapter, the term ‘‘sim-
plified acquisition threshold’’ has the meaning 
given such term in section 403(11) of title 41. 

(n) ‘‘Small business concern owned and con-
trolled by women’’ defined 

For the purposes of this chapter, a small busi-
ness concern is a small business concern owned 
and controlled by women if— 

(1) at least 51 percent of small business con-
cern is owned by one or more women or, in the 
case of any publicly owned business, at least 51 
percent of the stock of which is owned by one 
or more women; and 

(2) the management and daily business oper-
ations of the business are controlled by one or 
more women. 

(o) Definitions of bundling of contract require-
ments and related terms 

In this chapter: 

(1) Bundled contract 

The term ‘‘bundled contract’’ means a con-
tract that is entered into to meet require-
ments that are consolidated in a bundling of 
contract requirements. 

(2) Bundling of contract requirements 

The term ‘‘bundling of contract require-
ments’’ means consolidating 2 or more pro-
curement requirements for goods or services 
previously provided or performed under sepa-
rate smaller contracts into a solicitation of of-
fers for a single contract that is likely to be 
unsuitable for award to a small-business con-
cern due to— 

(A) the diversity, size, or specialized na-
ture of the elements of the performance 
specified; 

(B) the aggregate dollar value of the an-
ticipated award; 

(C) the geographical dispersion of the con-
tract performance sites; or 

(D) any combination of the factors de-
scribed in subparagraphs (A), (B), and (C). 

(3) Separate smaller contract 

The term ‘‘separate smaller contract’’, with 
respect to a bundling of contract require-
ments, means a contract that has been per-
formed by 1 or more small business concerns 
or was suitable for award to 1 or more small 
business concerns. 

(p) Definitions relating to HUBZones 

In this chapter: 

(1) Historically underutilized business zone 

The term ‘‘historically underutilized busi-
ness zone’’ means any area located within 1 or 
more— 

(A) qualified census tracts; 
(B) qualified nonmetropolitan counties; 
(C) lands within the external boundaries of 

an Indian reservation; or 
(D) redesignated areas. 

(2) HUBZone 

The term ‘‘HUBZone’’ means a historically 
underutilized business zone. 

(3) HUBZone small business concern 

The term ‘‘HUBZone small business con-
cern’’ means— 

(A) a small business concern that is owned 
and controlled by one or more persons, each 
of whom is a United States citizen; 

(B) a small business concern that is— 
(i) an Alaska Native Corporation owned 

and controlled by Natives (as determined 
pursuant to section 1626(e)(1) of title 43); or 

(ii) a direct or indirect subsidiary cor-
poration, joint venture, or partnership of 
an Alaska Native Corporation qualifying 
pursuant to section 1626(e)(1) of title 43, if 
that subsidiary, joint venture, or partner-
ship is owned and controlled by Natives (as 
determined pursuant to section 1626(e)(2) 
of title 43); 

(C) a small business concern— 
(i) that is wholly owned by one or more 

Indian tribal governments, or by a cor-
poration that is wholly owned by one or 
more Indian tribal governments; or 

(ii) that is owned in part by one or more 
Indian tribal governments, or by a cor-
poration that is wholly owned by one or 
more Indian tribal governments, if all 
other owners are either United States citi-
zens or small business concerns; or 

(D) a small business concern that is— 
(i) wholly owned by a community devel-

opment corporation that has received fi-
nancial assistance under part 1 of sub-
chapter A of the Community Economic De-
velopment Act of 1981 (42 U.S.C. 9805 et 
seq.); or 

(ii) owned in part by one or more com-
munity development corporations, if all 
other owners are either United States citi-
zens or small business concerns. 
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(4) Qualified areas 

(A) Qualified census tract 

The term ‘‘qualified census tract’’ has the 
meaning given that term in section 
42(d)(5)(C)(ii) of title 26. 

(B) Qualified nonmetropolitan county 

The term ‘‘qualified nonmetropolitan 
county’’ means any county— 

(i) that was not located in a metropoli-
tan statistical area (as defined in section 
143(k)(2)(B) of title 26) at the time of the 
most recent census taken for purposes of 
selecting qualified census tracts under sec-
tion 42(d)(5)(C)(ii) of title 26; and 

(ii) in which— 
(I) the median household income is less 

than 80 percent of the nonmetropolitan 
State median household income, based 
on the most recent data available from 
the Bureau of the Census of the Depart-
ment of Commerce; or 

(II) the unemployment rate is not less 
than 140 percent of the Statewide aver-
age unemployment rate for the State in 
which the county is located, based on the 
most recent data available from the Sec-
retary of Labor. 

(C) Redesignated area 

The term ‘‘redesignated area’’ means any 
census tract that ceases to be qualified 
under subparagraph (A) and any nonmetro-
politan county that ceases to be qualified 
under subparagraph (B), except that a census 
tract or a nonmetropolitan county may be a 
‘‘redesignated area’’ only for the 3-year pe-
riod following the date on which the census 
tract or nonmetropolitan county ceased to 
be so qualified. 

(5) Qualified HUBZone small business concern 

(A) In general 

A HUBZone small business concern is 
‘‘qualified’’, if— 

(i) the small business concern has cer-
tified in writing to the Administrator (or 
the Administrator otherwise determines, 
based on information submitted to the Ad-
ministrator by the small business concern, 
or based on certification procedures, which 
shall be established by the Administration 
by regulation) that— 

(I) it is a HUBZone small business con-
cern— 

(aa) pursuant to subparagraph (A), 
(B), or (D) of paragraph (3), and that its 
principal office is located in a HUB-
Zone and not fewer than 35 percent of 
its employees reside in a HUBZone; or 

(bb) pursuant to paragraph (3)(C), 
and not fewer than 35 percent of its 
employees engaged in performing a 
contract awarded to the small business 
concern on the basis of a preference 
provided under section 657a(b) of this 
title reside within any Indian reserva-
tion governed by one or more of the 
tribal government owners, or reside 
within any HUBZone adjoining any 
such Indian reservation; 

(II) the small business concern will at-
tempt to maintain the applicable em-
ployment percentage under subclause (I) 
during the performance of any contract 
awarded to the small business concern 
on the basis of a preference provided 
under section 657a(b) of this title; and 

(III) with respect to any subcontract 
entered into by the small business con-
cern pursuant to a contract awarded to 
the small business concern under section 
657a of this title, the small business con-
cern will ensure that— 

(aa) in the case of a contract for 
services (except construction), not less 
than 50 percent of the cost of contract 
performance incurred for personnel 
will be expended for its employees or 
for employees of other HUBZone small 
business concerns; 

(bb) in the case of a contract for pro-
curement of supplies (other than pro-
curement from a regular dealer in such 
supplies), not less than 50 percent of 
the cost of manufacturing the supplies 
(not including the cost of materials) 
will be incurred in connection with the 
performance of the contract in a HUB-
Zone by 1 or more HUBZone small 
business concerns; and 

(cc) in the case of a contract for the 
procurement by the Secretary of Agri-
culture of agricultural commodities, 
none of the commodity being procured 
will be obtained by the prime contrac-
tor through a subcontract for the pur-
chase of the commodity in substan-
tially the final form in which it is to 
be supplied to the Government; and 

(ii) no certification made or information 
provided by the small business concern 
under clause (i) has been, in accordance 
with the procedures established under sec-
tion 657a(c)(1) of this title— 

(I) successfully challenged by an inter-
ested party; or 

(II) otherwise determined by the Ad-
ministrator to be materially false. 

(B) Change in percentages 

The Administrator may utilize a percent-
age other than the percentage specified in 
item (aa) or (bb) of subparagraph (A)(i)(III), 
if the Administrator determines that such 
action is necessary to reflect conventional 
industry practices among small business 
concerns that are below the numerical size 
standard for businesses in that industry cat-
egory. 

(C) Construction and other contracts 

The Administrator shall promulgate final 
regulations imposing requirements that are 
similar to those specified in items (aa) and 
(bb) of subparagraph (A)(i)(III) on contracts 
for general and specialty construction, and 
on contracts for any other industry category 
that would not otherwise be subject to those 
requirements. The percentage applicable to 
any such requirement shall be determined in 
accordance with subparagraph (B). 
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(D) List of qualified small business concerns 

The Administrator shall establish and 
maintain a list of qualified HUBZone small 
business concerns, which list shall, to the 
extent practicable— 

(i) once the Administrator has made the 
certification required by subparagraph 
(A)(i) regarding a qualified HUBZone small 
business concern and has determined that 
subparagraph (A)(ii) does not apply to that 
concern, include the name, address, and 
type of business with respect to each such 
small business concern; 

(ii) be updated by the Administrator not 
less than annually; and 

(iii) be provided upon request to any 
Federal agency or other entity. 

(6) Native American small business concerns 

(A) Alaska Native Corporation 

The term ‘‘Alaska Native Corporation’’ 
has the same meaning as the term ‘‘Native 
Corporation’’ in section 1602 of title 43. 

(B) Alaska Native Village 

The term ‘‘Alaska Native Village’’ has the 
same meaning as the term ‘‘Native village’’ 
in section 1602 of title 43. 

(C) Indian reservation 

The term ‘‘Indian reservation’’— 
(i) has the same meaning as the term 

‘‘Indian country’’ in section 1151 of title 18, 
except that such term does not include— 

(I) any lands that are located within a 
State in which a tribe did not exercise 
governmental jurisdiction on December 
21, 2000, unless that tribe is recognized 
after December 21, 2000, by either an Act 
of Congress or pursuant to regulations of 
the Secretary of the Interior for the ad-
ministrative recognition that an Indian 
group exists as an Indian tribe (part 83 of 
title 25, Code of Federal Regulations); 
and 

(II) lands taken into trust or acquired 
by an Indian tribe after December 21, 
2000, if such lands are not located within 
the external boundaries of an Indian res-
ervation or former reservation or are not 
contiguous to the lands held in trust or 
restricted status on December 21, 2000; 
and 

(ii) in the State of Oklahoma, means 
lands that— 

(I) are within the jurisdictional areas 
of an Oklahoma Indian tribe (as deter-
mined by the Secretary of the Interior); 
and 

(II) are recognized by the Secretary of 
the Interior as eligible for trust land 
status under part 151 of title 25, Code of 
Federal Regulations (as in effect on De-
cember 21, 2000). 

(7) Agricultural commodity 

The term ‘‘agricultural commodity’’ has the 
same meaning as in section 5602 of title 7. 

(q) Definitions relating to veterans 

In this chapter, the following definitions 
apply: 

(1) Service-disabled veteran 

The term ‘‘service-disabled veteran’’ means 
a veteran with a disability that is service-con-
nected (as defined in section 101(16) of title 38). 

(2) Small business concern owned and con-
trolled by service-disabled veterans 

The term ‘‘small business concern owned 
and controlled by service-disabled veterans’’ 
means a small business concern— 

(A) not less than 51 percent of which is 
owned by one or more service-disabled veter-
ans or, in the case of any publicly owned 
business, not less than 51 percent of the 
stock of which is owned by one or more serv-
ice-disabled veterans; and 

(B) the management and daily business op-
erations of which are controlled by one or 
more service-disabled veterans or, in the 
case of a veteran with permanent and severe 
disability, the spouse or permanent care-
giver of such veteran. 

(3) Small business concern owned and con-
trolled by veterans 

The term ‘‘small business concern owned 
and controlled by veterans’’ means a small 
business concern— 

(A) not less than 51 percent of which is 
owned by one or more veterans or, in the 
case of any publicly owned business, not less 
than 51 percent of the stock of which is 
owned by one or more veterans; and 

(B) the management and daily business op-
erations of which are controlled by one or 
more veterans. 

(4) Veteran 

The term ‘‘veteran’’ has the meaning given 
the term in section 101(2) of title 38. 

(Pub. L. 85–536, § 2[3], July 18, 1958, 72 Stat. 384; 
Pub. L. 94–305, title I, § 112(b), June 4, 1976, 90 
Stat. 667; Pub. L. 95–507, title II, § 224(b), Oct. 24, 
1978, 92 Stat. 1772; Pub. L. 96–302, title V, § 504, 
July 2, 1980, 94 Stat. 851; Pub. L. 96–481, title I, 
§ 108, Oct. 21, 1980, 94 Stat. 2323; Pub. L. 97–35, 
title XIX, § 1903, Aug. 13, 1981, 95 Stat. 771; Pub. 
L. 98–270, title III, § 310, Apr. 18, 1984, 98 Stat. 161; 
Pub. L. 98–362, § 6, July 16, 1984, 98 Stat. 434; Pub. 
L. 98–473, title I, § 111A(b), Oct. 12, 1984, 98 Stat. 
1966; Pub. L. 99–272, title XVIII, § 18016, Apr. 7, 
1986, 100 Stat. 371; Pub. L. 99–500, § 101(c) [title X, 
§ 921(f)], Oct. 18, 1986, 100 Stat. 1783–82, 1783–149, 
and Pub. L. 99–591, § 101(c) [title X, § 921(f)], Oct. 
30, 1986, 100 Stat. 3341–82, 3341–149; Pub. L. 99–514, 
§ 2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 99–661, 
div. A, title IX, formerly title IV, § 921(f), Nov. 
14, 1986, 100 Stat. 3929, renumbered title IX, Pub. 
L. 100–26, § 3(5), Apr. 21, 1987, 101 Stat. 273; Pub. 
L. 100–26, § 10(b)(2), Apr. 21, 1987, 101 Stat. 288; 
Pub. L. 100–456, div. A, title VIII, § 845, Sept. 29, 
1988, 102 Stat. 2027; Pub. L. 100–590, title I, 
§ 119(b), Nov. 3, 1988, 102 Stat. 2999; Pub. L. 
100–656, title VII, § 732, Nov. 15, 1988, 102 Stat. 
3897; Pub. L. 101–510, div. A, title VIII, § 806(e)(1), 
Nov. 5, 1990, 104 Stat. 1592; Pub. L. 102–366, title 
II, § 222(a), Sept. 4, 1992, 106 Stat. 999; Pub. L. 
103–355, title IV, § 4404(a), title VII, § 7106(d), Oct. 
13, 1994, 108 Stat. 3349, 3376; Pub. L. 103–403, title 
III, § 301, Oct. 22, 1994, 108 Stat. 4187; Pub. L. 
104–208, div. D, title I, § 104(b)(1), Sept. 30, 1996, 
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110 Stat. 3009–730; Pub. L. 105–135, title IV, § 412, 
title VI, § 602(a), Dec. 2, 1997, 111 Stat. 2617, 2627; 
Pub. L. 106–50, title I, § 103(a), title IV, § 401(a), 
Aug. 17, 1999, 113 Stat. 234, 243; Pub. L. 106–554, 
§ 1(a)(9) [title VI, §§ 602–604, 611, 612(b)–615(a), 
title VIII, § 806(b)], Dec. 21, 2000, 114 Stat. 2763, 
2763A–697 to 2763A–701, 2763A–706.) 

REFERENCES IN TEXT 

The Agricultural Marketing Act (12 U.S.C. 1141j), re-

ferred to in subsec. (j), is act June 15, 1929, ch. 24, 46 

Stat. 11, as amended, which is classified generally to 

chapter 7A (§ 1141 et seq.) of Title 12, Banks and Bank-

ing. For complete classification of this Act to the Code, 

see section 1141j(f) of Title 12 and Tables. 
The Community Economic Development Act of 1981, 

referred to in subsec. (p)(3)(D)(i), is subchapter A 

(§§ 611–633) of chapter 8 of subtitle A of title VI of Pub. 

L. 97–35, Aug. 13, 1981, 95 Stat. 489, as amended. Part 1 

of subchapter A of the Act is classified generally to 

part A (§ 9805 et seq.) of subchapter I of chapter 105 of 

Title 42, The Public Health and Welfare. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 9801 of Title 42 and Tables. 

CODIFICATION 

‘‘Section 450b(e) of title 25’’, referred to in subsec. (d), 

was in the original ‘‘section 4(a) of the Indian Self-De-

termination and Education Assistance Act’’ which is 

classified to section 450b(a) of Title 25, Indians, but has 

been editorially translated as section 450b(e) of Title 25 

as the probable intent of Congress, in that the defini-

tion of ‘‘Indian Tribes’’ is set out in subsec. (e) of sec-

tion 450b of Title 25. 
Pub. L. 99–591 is a corrected version of Pub. L. 99–500. 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 203 

of act July 30, 1953, ch. 282, title II, 67 Stat. 233, which 

was previously classified to this section. See Codifica-

tion note set out under section 631 of this title. 

AMENDMENTS 

2000—Subsec. (a)(1). Pub. L. 106–554, § 1(a)(9) [title 

VIII, § 806(b)], substituted ‘‘$750,000’’ for ‘‘$500,000’’. 
Subsec. (p)(1)(D). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 613(1)], added subpar. (D). 
Subsec. (p)(3). Pub. L. 106–554, § 1(a)(9) [title VI, § 602], 

amended heading and text of par. (3) generally, sub-

stituting present provisions for provisions which had 

defined ‘‘HUBZone small business concern’’ as a small 

business concern that is owned and controlled by 1 or 

more persons, each of whom is a United States citizen, 

and the principal office of which is located in a HUB-

Zone. 
Subsec. (p)(3)(D). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 614(1)], added subpar. (D). 
Subsec. (p)(4)(A). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 611(a)], substituted ‘‘section 42(d)(5)(C)(ii)’’ for ‘‘sec-

tion 42(d)(5)(C)(ii)(I)’’. 
Subsec. (p)(4)(B). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 611(b)], added subpar. (B) and struck out heading and 

text of former subpar. (B). Text read as follows: ‘‘The 

term ‘qualified nonmetropolitan county’ means any 

county— 
‘‘(i) that, based on the most recent data available 

from the Bureau of the Census of the Department of 

Commerce— 
‘‘(I) is not located in a metropolitan statistical 

area (as defined in section 143(k)(2)(B) of title 26); 

and 
‘‘(II) in which the median household income is 

less than 80 percent of the nonmetropolitan State 

median household income; or 
‘‘(ii) that, based on the most recent data available 

from the Secretary of Labor, has an unemployment 

rate that is not less than 140 percent of the statewide 

average unemployment rate for the State in which 

the county is located.’’ 

Subsec. (p)(4)(C). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 613(2)], added subpar. (C). 
Subsec. (p)(5)(A)(i)(I). Pub. L. 106–554, § 1(a)(9) [title 

VI, § 603(a)], added subcl. (I) and struck out former 

subcl. (I) which read as follows: ‘‘it is a HUBZone small 

business concern;’’. 
Subsec. (p)(5)(A)(i)(I)(aa). Pub. L. 106–554, § 1(a)(9) 

[title VI, § 614(2)], substituted ‘‘subparagraph (A), (B), 

or (D)’’ for ‘‘subparagraph (A) or (B)’’. 
Subsec. (p)(5)(A)(i)(II). Pub. L. 106–554, § 1(a)(9) [title 

VI, § 603(a)], added subcl. (II) and struck out former 

subcl. (II) which read as follows: ‘‘not less than 35 per-

cent of the employees of the small business concern re-

side in a HUBZone, and the small business concern will 

attempt to maintain this employment percentage dur-

ing the performance of any contract awarded to the 

small business concern on the basis of a preference pro-

vided under section 657a(b) of this title; and’’. 
Subsec. (p)(5)(A)(i)(III)(cc). Pub. L. 106–554, § 1(a)(9) 

[title VI, § 612(b)(1)], added item (cc). 
Subsec. (p)(5)(C). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 615(a)], which directed amendment of subpar. (C) by 

substituting ‘‘items (aa) and (bb) of subparagraph 

(A)(i)(III)’’ for ‘‘subclause (IV) and (V) of subparagraph 

(A)(i)’’, was executed by making the substitution for 

‘‘subclauses (IV) and (V) of subparagraph (A)(i)’’, to re-

flect the probable intent of Congress. 
Subsec. (p)(5)(D)(i). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 603(b)], inserted ‘‘once the Administrator has made 

the certification required by subparagraph (A)(i) re-

garding a qualified HUBZone small business concern 

and has determined that subparagraph (A)(ii) does not 

apply to that concern,’’ before ‘‘include’’. 
Subsec. (p)(6). Pub. L. 106–554, § 1(a)(9) [title VI, § 604], 

added par. (6). 
Subsec. (p)(7). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 612(b)(2)], added par. (7). 
1999—Subsec. (f). Pub. L. 106–50, § 401(a), amended sub-

sec. (f) generally. Prior to amendment, subsec. (f) read 

as follows: ‘‘For purposes of section 636 of this title, the 

term ‘handicapped individual’ means a person who has 

a physical, mental, or emotional impairment, defect, 

ailment, disease, or disability of a permanent nature 

which in any way limits the selection of any type of 

employment for which the person would otherwise be 

qualified or qualifiable.’’ 
Subsec. (q). Pub. L. 106–50, § 103(a), added subsec. (q). 
1997—Subsec. (o). Pub. L. 105–135, § 412, added subsec. 

(o). 
Subsec. (p). Pub. L. 105–135, § 602(a), added subsec. (p). 
1996—Subsec. (k). Pub. L. 104–208 inserted ‘‘commer-

cial fishery failures or fishery resource disasters (as de-

termined by the Secretary of Commerce under section 

4107(b) of title 16),’’ after ‘‘tidal waves,’’. 
1994—Subsec. (a)(2). Pub. L. 103–403 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘In addition to the criteria specified in paragraph (1), 

the Administrator may specify detailed definitions or 

standards (by number of employees or dollar volume of 

business) by which a business concern is to be recog-

nized as a small business concern for the purposes of 

this chapter or any other Act. Unless specifically au-

thorized by statute, the Secretary of a department or 

the head of a Federal agency may not prescribe for the 

use of such department or agency a size standard for 

categorizing a business concern as a small business 

concern, unless such proposed size standard— 
‘‘(A) is being proposed after an opportunity for pub-

lic notice and comment; 
‘‘(B) provides for determining, over a period of not 

less than 3 years— 
‘‘(i) the size of a manufacturing concern on the 

basis of the number of its employees during that pe-

riod; and 
‘‘(ii) the size of a concern providing services on 

basis of the average gross receipts of the concern 

during that period; and 
‘‘(C) is approved by the Administrator.’’ 

Subsec. (m). Pub. L. 103–355, § 4404(a), substituted 

‘‘ ‘simplified acquisition threshold’ ’’ for ‘‘ ‘small pur-

chase threshold’ ’’. 
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Subsec. (n). Pub. L. 103–355, § 7106(d), added subsec. 

(n). 
1992—Subsec. (a). Pub. L. 102–366 added pars. (2) and 

(3) and struck out at end of par. (1) ‘‘In addition to the 

foregoing criteria the Administrator, in making a de-

tailed definition, may use these criteria, among others: 

Number of employees and dollar volume of business: 

Provided, That the Administration shall not promul-

gate, amend, or rescind any rule [or] regulation with 

respect to size standards prior to March 31, 1981. Where 

the number of employees is used as one of the criteria 

in making such definition for any of the purposes of 

this chapter, the maximum number of employees which 

a small-business concern may have under the definition 

shall vary from industry to industry to the extent nec-

essary to reflect differing characteristics of such indus-

tries and to take proper account of other relevant fac-

tors.’’ 
1990—Subsec. (m). Pub. L. 101–510 added subsec. (m). 
1988—Subsec. (a). Pub. L. 100–656 struck out pars. (2) 

to (5) which established a program for review of size 

standards for eligibility of business concerns in certain 

industry categories for a procurement restricted to 

small business concerns under section 637(a) or 644(a) of 

this title and provided for adjustment of those stand-

ards and periodic review of the program. 
Pub. L. 100–456 inserted provisions in par. (4)(C) re-

specting applicability of regulations to contracts en-

tered into on or after Oct. 1, 1988. 
Subsecs. (j) to (l). Pub. L. 100–590 added subsec. (k) 

and redesignated subsec. (j), defining ‘‘computer 

crime’’, as (l). 
1987—Subsec. (a)(3). Pub. L. 100–26, § 10(b)(2)(A), sub-

stituted ‘‘dollar value of the contracts to be awarded in 

that industry category’’ for ‘‘value of contracts to be 

awarded under such sections’’. 
Subsec. (a)(4)(A)(i). Pub. L. 100–26, § 10(b)(2)(B), sub-

stituted ‘‘paragraph (3)’’ for ‘‘paragraph (3)(A)’’. 
Subsec. (a)(5). Pub. L. 100–26, § 10(b)(2)(C), substituted 

‘‘shall be made not later than 180 days after the end of 

each such’’ for ‘‘made with the expiration of 180 days 

after each’’. 
1986—Subsec. (a). Pub. L. 99–500, Pub. L. 99–591, and 

Pub. L. 99–661 amended subsec. (a) identically designat-

ing existing provision as par. (1) and adding pars. (2) to 

(5). 
Pub. L. 99–272 inserted proviso that notwithstanding 

any other provision of law, an agricultural enterprise 

shall be deemed to be a small business concern if it, in-

cluding its affiliates, has annual receipts not in excess 

of $500,000. 
Subsec. (c)(2)(A), (3)(B)(i), (iv). Pub. L. 99–514 sub-

stituted ‘‘Internal Revenue Code of 1986’’ for ‘‘Internal 

Revenue Code of 1954’’, which for purposes of codifica-

tion was translated as ‘‘title 26’’ thus requiring no 

change in text. 
1984—Subsec. (j). Pub. L. 98–473 in subsec. (j) added by 

Pub. L. 98–270 substituted ‘‘as a business concern and 

shall not include the income or employees of any mem-

ber shareholder of such cooperative’’ for ‘‘as an entity 

and shall not include the income or employees of any 

member shareholder of such cooperative: Provided, 

That such an association shall not be deemed to be a 

small agricultural cooperative unless each member of 

the board of directors of the association, or each mem-

ber of the governing body of the association if it is not 

incorporated, also individually qualifies as a small 

business concern’’. 
Pub. L. 98–362 added subsec. (j) defining ‘‘computer 

crime’’. 
Pub. L. 98–270 added subsec. (j) defining ‘‘small agri-

cultural cooperative’’. 
1981—Subsecs. (d) to (i). Pub. L. 97–35 added subsecs. 

(d) to (i). 
1980—Subsec. (a). Pub. L. 96–481, in the additional cri-

teria inserted proviso that the Administration shall 

not promulgate, amend, or rescind any rule or regula-

tion with respect to size standards prior to March 31, 

1981. 
Subsec. (c). Pub. L. 96–302 added subsec. (c). 

1978—Pub. L. 95–507 designated existing provisions as 

subsec. (a) and added subsec. (b). 

1976—Pub. L. 94–305 inserted reference to enterprises 

that are engaged in business of production of food and 

fiber, ranching and raising of livestock, aquaculture, 

and all other farming and agricultural related indus-

tries. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 104(b)(2) of div. D of Pub. L. 104–208 provided 

that: ‘‘The amendment made by paragraph (1) [amend-

ing this section] shall be effective with respect to any 

disaster occurring on or after March 1, 1994.’’ 

EFFECTIVE DATE OF 1994 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 103–355, see section 10001 of Pub. L. 103–355, set 

out as a note under section 251 of Title 41, Public Con-

tracts. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 12(c) of Pub. L. 100–26 provided that: ‘‘The 

amendments made by sections 5 [amending section 2365 

of Title 10, Armed Forces, and amending provisions set 

out as notes under sections 1621, 2326, and 2437 of Title 

10] and 10 [amending this section, sections 637 and 644 

of this title, and provisions set out as a note under this 

section] shall apply as if included in each instance of 

the Defense Acquisition Improvement Act (as specified 

in section 2) [title X of section 101(c) of Pub. L. 99–500 

and Pub. L. 99–591, and title IX of div. A of Pub. L. 

99–661] when each was enacted [Oct. 18, 1986, Oct. 30, 

1986, and Nov. 14, 1986, respectively].’’ 

EFFECTIVE DATE OF 1986 AMENDMENT; INITIAL REVIEW 

OF STANDARDS 

Section 101(c) [title X, § 921(g), (h)] of Pub. L. 99–500 

and Pub. L. 99–591, and section 921(g), (h) of title IX, 

formerly title IV, of Pub. L. 99–661; renumbered title IX 

and amended by Pub. L. 100–26, §§ 3(5), 10(a)(2), Apr. 21, 

1987, 101 Stat. 273, 288; Pub. L. 100–180, div. A, title VIII, 

§ 809(d), Dec. 4, 1987, 101 Stat. 1130, provided that: 

‘‘(g) EFFECTIVE DATES.—Except as otherwise provided 

in subsection (h), the amendments made by this section 

[amending this section and sections 637 and 644 of this 

title and enacting provisions set out as notes below] 

shall take effect on October 1, 1987. 

‘‘(h) INITIAL REVIEW OF SIZE STANDARDS.—(1) Para-

graph (2) of section 3(a) of the Small Business Act (as 

added by subsection (f)) [15 U.S.C. 632(a)(2)] shall take 

effect on the date of the enactment of this Act [Oct. 18, 

1986]. 

‘‘(2) The first review conducted by the Administrator 

under such paragraph shall review the periods begin-

ning on October 1, 1983, and ending on September 30, 

1986, and shall be completed not later than 180 days 

after the date of the enactment of this Act. 

‘‘(3) If the Administrator of the Small Business Ad-

ministration determines, on the basis of the review re-

ferred to in paragraph (2), that contracts awarded 

under the set-aside programs under sections 8(a) and 

15(a) of the Small Business Act [15 U.S.C. 637(a), 644(a)] 

in any industry category subject to that review exceed 

30 percent of the dollar value of the total contract 

awards for that industry category, as determined in ac-

cordance with the last sentence of section 15(a)(3) of 

such Act, the Administrator shall propose adjustments 

to the size standards for such industry category estab-

lishing eligibility for a set-aside program to a size that 

will likely reduce the number of contracts which may 

be set aside to approximately 30 percent of the dollar 

value of the contracts to be awarded in that industry 

category. The Administrator shall publish proposed 

regulations, including any revised size standards, in the 
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Federal Register by November 30, 1987, or the date of 

enactment of the National Defense Authorization Act 

for Fiscal Years 1988 and 1989 [Pub. L. 100–180, Dec. 4, 

1987], whichever is later. The proposed regulations shall 

provide not less than 60 days for public comment. The 

Administrator shall issue final regulations not later 

than May 31, 1988. 

EFFECTIVE DATE OF 1984 AMENDMENTS 

Section 312 of title III of Pub. L. 98–270 provided that: 

‘‘The amendments made by sections 310 and 311 of this 

title [amending this section and section 636 of this 

title] shall apply to loans granted on the basis of any 

disaster with respect to which a declaration has been 

issued after September 1, 1982, under section 7(b)(2) (A), 

(B), or (C) of the Small Business Act [15 U.S.C. 

636(b)(2)(A), (B), (C)] or with respect to which a certifi-

cation has been made after such date under section 

7(b)(2)(D) of such Act.’’ 

Section 313 of title III of Pub. L. 98–270 provided that: 

‘‘This title [amending this section and sections 633, 636, 

and 647 of this title, enacting provisions set out as 

notes under sections 632 and 636 of this title, and 

amending provisions set out as a note under section 631 

of this title] shall take effect October 1, 1983.’’ 

Amendment by Pub. L. 98–362 effective Oct. 1, 1984, 

see section 7(a) of Pub. L. 98–362, set out as an Effective 

and Termination Dates of 1984 Amendments note under 

section 633 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

but shall not affect any financing made, obligated, or 

committed under this chapter or chapter 14B of this 

title prior to Aug. 13, 1981, see section 1918 of Pub. L. 

97–35, set out as a note under section 631 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

REGULATIONS 

Section 605 of title VI of Pub. L. 105–135 provided 

that: 

‘‘(a) IN GENERAL.—Not later than 180 days after the 

date of enactment of this Act [Dec. 2, 1997], the Admin-

istrator shall publish in the Federal Register such final 

regulations as may be necessary to carry out this title 

[see Short Title of 1997 Amendment note set out under 

section 631 of this title] and the amendments made by 

this title. 

‘‘(b) FEDERAL ACQUISITION REGULATION.—Not later 

than 180 days after the date on which final regulations 

are published under subsection (a), the Federal Acquisi-

tion Regulatory Council shall amend the Federal Ac-

quisition Regulation in order to ensure consistency be-

tween the Federal Acquisition Regulation, this title 

and the amendments made by this title, and the final 

regulations published under subsection (a).’’ 

Section 222(b) of Pub. L. 102–366 provided that: 

‘‘(1) IN GENERAL.—Not later than 180 days after the 

date of enactment of this Act [Sept. 4, 1992], the Admin-

istrator of the Small Business Administration shall 

issue proposed regulations to implement the amend-

ments made by subsection (a) [amending this section]. 

Final regulations shall be issued not later than 270 days 

after such date of enactment. 

‘‘(2) LISTING OF ADDITIONAL SIZE STANDARDS.—The reg-

ulations required by paragraph (1) shall include a list-

ing of all small business size standards prescribed by 

statute or by individual Federal departments and agen-

cies, identifying the programs or purposes to which 

such size standards apply.’’ 

CONTINUED EFFECTIVENESS OF NUMERICAL SIZE 

STANDARDS IN EFFECT ON SEPTEMBER 30, 1988 

The last sentence of section 732 of Pub. L. 100–656 

which provided that any numerical size standard that 

pertained to any of the designated industry groups, and 

that was in effect on Sept. 30, 1988, was to remain in ef-

fect for the duration of the Program, was repealed by 

Pub. L. 103–160, div. A, title VIII, § 850(1), Nov. 30, 1993, 

107 Stat. 1726. See section 717(f) of Pub. L. 100–656, set 

out as a note under section 644 of this title. 

REPORT ON EFFECT OF 1986 AMENDMENTS 

Section 101(c) [title X, § 921(i)] of Pub. L. 99–500 and 

Pub. L. 99–591, and section 921(i) of title IX, formerly 

title IV, of Pub. L. 99–661; renumbered title IX, Pub. L. 

100–26, § 3(5), Apr. 21, 1987, 101 Stat. 273, directed Admin-

istrator of the Small Business Administration, not 

later than July 15, 1987, to submit to Congress a report 

on the amendments to sections 632, 637, and 644 of this 

title made by this section which was to include Admin-

istrator’s views on the advisability and feasibility of 

implementing such amendments, Administrator’s find-

ings and determinations under the review of size stand-

ards for businesses that qualify as small businesses car-

ried out pursuant to 15 U.S.C. 632(a)(2)(B), a determina-

tion of whether or not the amendments to section 632 

of this title would further the interests of the set-aside 

program, and recommendations for furthering certain 

interests in a more efficient or effective manner than 

provided in such amendments. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 631b, 634b, 

636, 637, 638, 644, 657a, 662, 689, 694b, 695, 3703, 4721, 4724, 

7101 of this title; title 5 section 601; title 7 section 5623; 

title 10 sections 2225, 2319, 2323; title 12 sections 635, 

1441a, 1835, 3013; title 13 section 91; title 22 section 6729; 

title 29 section 3031; title 31 sections 3554, 3718, 6701; 

title 35 sections 41, 201; title 41 sections 253c, 405, 417a; 

title 42 sections 300u, 5197h, 5302, 6322, 7261b, 12002, 13556; 

title 49 sections 47107, 47113; title 50 App. section 2152. 

§ 633. Small Business Administration 

(a) Creation; principal, branch, and regional of-
fices 

In order to carry out the policies of this chap-
ter there is created an agency under the name 
‘‘Small Business Administration’’ (herein re-
ferred to as the Administration), which Admin-
istration shall be under the general direction 
and supervision of the President and shall not be 
affiliated with or be within any other agency or 
department of the Federal Government. The 
principal office of the Administration shall be 
located in the District of Columbia. The Admin-
istration may establish such branch and re-
gional offices in other places in the United 
States as may be determined by the Adminis-
trator of the Administration. As used in this 
chapter, the term ‘‘United States’’ includes the 
several States, the Territories and possessions 
of the United States, the Commonwealth of 
Puerto Rico, the Trust Territory of the Pacific 
Islands, and the District of Columbia. 

(b) Appointment of Administrator, Deputy Ad-
ministrator, and Associate Administrators; 
duties of Administrator: preparation of data 
base and publication of economic indices and 
annual report; risk management database; 
computer security and education program 

(1) The management of the Administration 
shall be vested in an Administrator who shall be 
appointed from civilian life by the President, by 
and with the advice and consent of the Senate, 
and who shall be a person of outstanding quali-
fications known to be familiar and sympathetic 
with small-business needs and problems. The 
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Administrator shall not engage in any other 
business, vocation, or employment than that of 
serving as Administrator. In carrying out the 
programs administered by the Small Business 
Administration including its lending and guar-
anteeing functions, the Administrator shall not 
discriminate on the basis of sex or marital 
status against any person or small business con-
cern applying for or receiving assistance from 
the Small Business Administration, and the 
Small Business Administration shall give spe-
cial consideration to veterans of the Armed 
Forces of the United States and their survivors 
or dependents. The President also may appoint a 
Deputy Administrator, by and with the advice 
and consent of the Senate. The Administrator is 
authorized to appoint five Associate Adminis-
trators (including the Associate Administrator 
specified in section 671 of this title) to assist in 
the execution of the functions vested in the Ad-
ministration. One such Associate Administrator 
shall be the Associate Administrator for Veter-
ans Business Development, who shall administer 
the Office of Veterans Business Development es-
tablished under section 657b of this title. One of 
the Associate Administrators shall be des-
ignated at the time of his appointment as the 
Associate Administrator for Minority Small 
Business and Capital Ownership Development 
who shall be an employee in the competitive 
service or in the Senior Executive Service and a 
career appointee and shall be responsible to the 
Administrator for the formulation and execu-
tion of the policies and programs under sections 
636(j) and 637(a) of this title which provide as-
sistance to minority small business concerns. 
The Deputy Administrator shall be Acting Ad-
ministrator of the Administration during the 
absence or disability of the Administrator or in 
the event of a vacancy in the office of the Ad-
ministrator. 

(2) The Administrator also shall be responsible 
for— 

(A) establishing and maintaining an external 
small business economic data base for the pur-
pose of providing the Congress and the Admin-
istration information on the economic condi-
tion and the expansion or contraction of the 
small business sector. To that end, the Admin-
istrator shall publish on a regular basis na-
tional small business economic indices and, to 
the extent feasible, regional small business 
economic indices, which shall include, but 
need not be limited to, data on— 

(i) employment, layoffs, and new hires; 
(ii) number of business establishments and 

the types of such establishments such as sole 
proprietorships, corporations, and partner-
ships; 

(iii) number of business formations and 
failures; 

(iv) sales and new orders; 
(v) back orders; 
(vi) investment in plant and equipment; 
(vii) changes in inventory and rate of in-

ventory turnover; 
(viii) sources and amounts of capital in-

vestment, including debt, equity, and inter-
nally generated funds; 

(ix) debt to equity ratios; 
(x) exports; 

(xi) number and dollar amount of mergers 
and acquisitions by size of acquiring and ac-
quired firm; and 

(xii) concentration ratios; and 

(B) publishing annually a report giving a 
comparative analysis and interpretation of the 
historical trends of the small business sector 
as reflected by the data acquired pursuant to 
subparagraph (A) of this subsection. 

(3) RISK MANAGEMENT DATABASE.— 

(A) ESTABLISHMENT.—The Administration 
shall establish, within the management sys-
tem for the loan programs authorized by sub-
sections (a) and (b) of section 636 of this title 
and title V of the Small Business Investment 
Act of 1958 [15 U.S.C. 695 et seq.], a manage-
ment information system that will generate a 
database capable of providing timely and accu-
rate information in order to identify loan un-
derwriting, collections, recovery, and liquida-
tion problems. 

(B) INFORMATION TO BE MAINTAINED.—In addi-
tion to such other information as the Adminis-
tration considers appropriate, the database es-
tablished under subparagraph (A) shall, with 
respect to each loan program described in sub-
paragraph (A), include information relating 
to— 

(i) the identity of the institution making 
the guaranteed loan or issuing the deben-
ture; 

(ii) the identity of the borrower; 

(iii) the total dollar amount of the loan or 
debenture; 

(iv) the total dollar amount of government 
exposure in each loan; 

(v) the district of the Administration in 
which the borrower has its principal office; 

(vi) the principal line of business of the 
borrower, as identified by Standard Indus-
trial Classification Code (or any successor to 
that system); 

(vii) the delinquency rate for each program 
(including number of instances and days 
overdue); 

(viii) the number and amount of repur-
chases, losses, and recoveries in each pro-
gram; 

(ix) the number of deferrals or forbear-
ances in each program (including days and 
number of instances); 

(x) comparisons on the basis of loan pro-
gram, lender, Administration district and 
region, for all the data elements maintained; 
and 

(xi) underwriting characteristics of each 
loan that has entered into default, including 
term, amount and type of collateral, loan- 
to-value and other actual and projected ra-
tios, line of business, credit history, and 
type of loan. 

(C) DEADLINE FOR OPERATIONAL CAPABILITY.— 
The database established under subparagraph 
(A) shall— 

(i) be operational not later than June 30, 
1997; and 

(ii) capture data beginning on the first day 
of the second quarter of fiscal year 1997 be-
ginning after such date and thereafter. 
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1 See References in Text note below. 

(4)(A) The Administrator shall establish a 
small business computer security and education 
program to— 

(i) provide small business concerns informa-
tion regarding— 

(I) utilization and management of com-
puter technology; 

(II) computer crimes committed against 
small business concerns; and 

(III) security for computers owned or uti-
lized by small business concerns; 

(ii) provide for periodic forums for small 
business concerns to improve their knowledge 
of the matters described in clause (i); and 

(iii) provide training opportunities to edu-
cate small business users on computer secu-
rity techniques. 

(B) The Administrator, after consultation 
with the Director of the Institute of Computer 
Sciences and Technology within the Department 
of Commerce, shall develop information and ma-
terials to carry out the activities described in 
subparagraph (A) of this paragraph. 

(c) Revolving funds; disaster loan fund; business 
loan and investment fund; payments into 
funds; appropriations; reports to Congress; 
business-type budgets; borrowing authority: 
terms and conditions of notes, interest rate, 
public debt transactions; payments into mis-
cellaneous receipts; authorization of appro-
priations for losses and interest subsidies 

(1) There are established in the Treasury the 
following revolving funds: (A) a disaster loan 
fund which shall be available for financing func-
tions performed under sections 634(e), 636(b)(1), 
636(b)(2), 636(b)(3), 636(b)(4), 636(c)(2), and 636(m) 
of this title; and (B) a business loan and invest-
ment fund which shall be available for financing 
functions performed under sections 634(g), 636(a) 
and 637(a) of this title, and titles III, IV and V 
of the Small Business Investment Act of 1958 [15 
U.S.C. 681 et seq., 692 et seq., 695 et seq.]. 

(2) All repayments of loans and debentures, 
payments of interest and other receipts arising 
out of transactions heretofore or hereafter en-
tered into by the Administration (A) pursuant 
to sections 634(e), 636(b)(1), 636(b)(2), 636(b)(3), 
636(b)(4), 636(b)(5), 636(b)(6), 636(b)(7), 636(b)(8), 
636(c)(2), and 636(g) of this title, shall be paid 
into a disaster loan fund; and (B) pursuant to 
sections 634(g), 636(a), 636(e),1 636(h), 636(i), 
636(l),1 636(m), and 637(a) of this title, and titles 
III, IV and V of the Small Business Investment 
Act of 1958 [15 U.S.C. 681 et seq., 692 et seq., 695 
et seq.], shall be paid into the business loan and 
investment fund. 

(3) Unexpended balances of appropriations 
made to the fund pursuant to this subsection, as 
in effect immediately prior to the effective date 
of this paragraph, shall be allocated, together 
with related assets and liabilities, to the funds 
established by paragraph (1) in such amounts as 
the Administrator shall determine. 

(4) The Administration shall submit to the 
Committees on Appropriations, Senate Select 
Committee on Small Business, and the Commit-
tee on Small Business of the House of Rep-

resentatives, as soon as possible after the begin-
ning of each calendar quarter, a full and com-
plete report on the status of each of the funds 
established by paragraph (1). Business-type 
budgets for each of the funds established by 
paragraph (1) shall be prepared, transmitted to 
the Committees on Appropriations, the Senate 
Select Committee on Small Business, and the 
Committee on Small Business of the House of 
Representatives, and considered, and enacted in 
the manner prescribed by law (sections 9103 and 
9104 of title 31) for wholly owned Government 
corporations. 

(5)(A) The Administration is authorized to 
make and issue notes to the Secretary of the 
Treasury for the purpose of obtaining funds nec-
essary for discharging obligations under the re-
volving funds created by paragraph (1) and for 
authorized expenditures out of the funds. Such 
notes shall be in such form and denominations 
and have such maturities and be subject to such 
terms and conditions as may be prescribed by 
the Administration with the approval of the 
Secretary of the Treasury. Such notes shall bear 
interest at a rate fixed by the Secretary of the 
Treasury, taking into consideration the current 
average market yield of outstanding marketable 
obligations of the United States having matu-
rities comparable to the notes issued by the Ad-
ministration under this paragraph. The Sec-
retary of the Treasury is authorized and di-
rected to purchase any notes of the Administra-
tion issued hereunder, and, for that purpose, the 
Secretary of the Treasury is authorized to use as 
a public debt transaction the proceeds from the 
sale of any securities issued under chapter 31 of 
title 31, and the purposes for which such securi-
ties may be issued under such chapter are ex-
tended to include the purchase of notes issued 
by the Administration. All redemptions, pur-
chases, and sales by the Secretary of the Treas-
ury of such notes shall be treated as public debt 
transactions of the United States. All borrowing 
authority contained herein shall be effective 
only to such extent or in such amounts as are 
provided in advance in appropriation Acts. 

(B)(i) Moneys in the funds established in para-
graph (1) not needed for current operations may 
be paid into miscellaneous receipts of the Treas-
ury. 

(ii) Following the close of each fiscal year, the 
Administration shall pay into the miscellaneous 
receipts of the United States Treasury the ac-
tual interest that the Administration collects 
during that fiscal year on all financings made 
under this chapter. 

(C) Except on those loan disbursements on 
which interest is paid under paragraph (5)(B)(ii), 
the Administration shall pay into miscellaneous 
receipts of the Treasury, following the close of 
each fiscal year, interest received by the Admin-
istration on financing functions performed 
under this chapter and titles III and V of the 
Small Business Investment Act of 1958 [15 U.S.C. 
681 et seq., 695 et seq.] providing the capital used 
to perform such functions originated from ap-
propriated funds. Such payments shall be treat-
ed by the Department of the Treasury as inter-
est income, not as retirement of indebtedness. 

(D) There are authorized to be appropriated, in 
any fiscal year, such sums as may be necessary 
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for losses and interest subsidies incurred by the 
funds established by paragraph (1), but not pre-
viously reimbursed. 

(d) Creation and composition of Loan Policy 
Board; establishment of policies 

There is created the Loan Policy Board of the 
Small Business Administration, which shall con-
sist of the following members, all ex officio: The 
Administrator, as Chairman, the Secretary of 
the Treasury, and the Secretary of Commerce. 
Either of the said Secretaries may designate an 
officer of his Department, who has been ap-
pointed by the President by and with the advice 
and consent of the Senate, to act in his stead as 
a member of the Loan Policy Board with respect 
to any matter or matters. The Loan Policy 
Board shall establish general policies (particu-
larly with reference to the public interest in-
volved in the granting and denial of applications 
for financial assistance by the Administration 
and with reference to the coordination of the 
functions of the Administration with other ac-
tivities and policies of the Government), which 
shall govern the granting and denial of applica-
tions for financial assistance by the Administra-
tion. 

(e) Prohibition on provision of assistance 

Notwithstanding any other provision of law, 
the Administration is prohibited from providing 
any financial or other assistance to any business 
concern or other person engaged in the produc-
tion or distribution of any product or service 
that has been determined to be obscene by a 
court of competent jurisdiction. 

(f) Certification of compliance with child support 
obligations 

(1) In general 

For financial assistance approved after the 
promulgation of final regulations to imple-
ment this section, each recipient of financial 
assistance under this chapter, including a re-
cipient of a direct loan or a loan guarantee, 
shall certify that the recipient is not more 
than 60 days delinquent under the terms of 
any— 

(A) administrative order; 
(B) court order; or 
(C) repayment agreement entered into be-

tween the recipient and the custodial parent 
or State agency providing child support en-
forcement services, 

that requires the recipient to pay child sup-
port, as such term is defined in section 662(b) 1 
of title 42. 

(2) Enforcement 

Not later than 6 months after October 22, 
1994, the Administration shall promulgate 
such regulations as may be necessary to en-
force compliance with the requirements of this 
subsection. 

(Pub. L. 85–536, § 2[4], July 18, 1958, 72 Stat. 384; 
Pub. L. 85–699, title II, § 202, formerly § 202(a), 
Aug. 21, 1958, 72 Stat. 690, renumbered Pub. L. 
87–341, § 11(h)(1), Oct. 3, 1961, 75 Stat. 757; amend-
ed Pub. L. 86–367, § 1, Sept. 22, 1959, 73 Stat. 647; 
Pub. L. 87–70, title III, § 305(c), June 30, 1961, 75 
Stat. 167; Pub. L. 87–198, Sept. 5, 1961, 75 Stat. 

468; Pub. L. 87–305, § 3, Sept. 26, 1961, 75 Stat. 666; 
Pub. L. 87–341, §§ 11(h)(3), (4), 12, Oct. 3, 1961, 75 
Stat. 757; Pub. L. 87–550, § 1(a), July 25, 1962, 76 
Stat. 220; Pub. L. 89–59, §§ 1(c), 2, June 30, 1965, 79 
Stat. 207; Pub. L. 89–78, July 21, 1965, 79 Stat. 243; 
Pub. L. 89–117, title III, § 316(d), Aug. 10, 1965, 79 
Stat. 484; Pub. L. 89–334, Nov. 8, 1965, 79 Stat. 
1294; Pub. L. 89–409, §§ 1, 2, May 2, 1966, 80 Stat. 
132; Pub. L. 89–779, § 8(a), (b), Nov. 6, 1966, 80 Stat. 
1364; Pub. L. 90–104, title I, § 102, Oct. 11, 1967, 81 
Stat. 268; Pub. L. 90–448, title XVII, § 1721, Aug. 
1, 1968, 82 Stat. 610; Pub. L. 91–173, title V, 
§ 504(c), Dec. 30, 1969, 83 Stat. 802; Pub. L. 91–558, 
title I, § 101, Dec. 17, 1970, 84 Stat. 1468; Pub. L. 
91–596, § 28(c), Dec. 29, 1970, 84 Stat. 1618; Pub. L. 
91–597, § 25(c), Dec. 29, 1970, 84 Stat. 1634; Pub. L. 
92–16, May 18, 1971, 85 Stat. 39; Pub. L. 92–320, § 1, 
June 27, 1972, 86 Stat. 382; Pub. L. 92–385, § 2(b), 
Aug. 16, 1972, 86 Stat. 556; Pub. L. 92–500, § 8(b), 
Oct. 18, 1972, 86 Stat. 899; Pub. L. 92–595, § 3(a), 
Oct. 27, 1972, 86 Stat. 1316; Pub. L. 93–237, §§ 1, 
3(b), 8, Jan. 2, 1974, 87 Stat. 1023–1025; Pub. L. 
93–386, §§ 2(a)(2), (3), 7, Aug. 23, 1974, 88 Stat. 742, 
748; Pub. L. 94–273, § 2(5), Apr. 21, 1976, 90 Stat. 
375; Pub. L. 95–14, §§ 1–3, Mar. 24, 1977, 91 Stat. 25; 
Pub. L. 95–89, title I, § 101(a)–(c), title II, §§ 201, 
202, title III, § 304, title IV, § 401, Aug. 4, 1977, 91 
Stat. 553, 557, 559; Pub. L. 95–315, § 4, July 4, 1978, 
92 Stat. 379; Pub. L. 95–507, title II, § 206, Oct. 24, 
1978, 92 Stat. 1766; Pub. L. 96–302, title I, § 121, 
title IV, § 401, July 2, 1980, 94 Stat. 842, 849; Pub. 
L. 96–481, title I, § 103, Oct. 21, 1980, 94 Stat. 2321; 
Pub. L. 97–35, title XIX, §§ 1908, 1913(b), 1915, Aug. 
13, 1981, 95 Stat. 778, 780; Pub. L. 98–270, title III, 
§ 306, Apr. 18, 1984, 98 Stat. 161; Pub. L. 98–352, § 5, 
July 10, 1984, 98 Stat. 331; Pub. L. 98–362, §§ 3, 4, 
July 16, 1984, 98 Stat. 431, 433; Pub. L. 100–590, 
title I, § 111(a), Nov. 3, 1988, 102 Stat. 2995; Pub. 
L. 100–656, title IV, § 401(a), Nov. 15, 1988, 102 
Stat. 3873; Pub. L. 101–37, § 11(a), June 15, 1989, 
103 Stat. 73; Pub. L. 101–515, title V, § 1(a), Nov. 
5, 1990, 104 Stat. 2140; Pub. L. 101–574, title II, 
§ 221(a), Nov. 15, 1990, 104 Stat. 2823; Pub. L. 
102–140, title VI, § 609(k), Oct. 28, 1991, 105 Stat. 
831; Pub. L. 103–403, title VI, §§ 601, 611, 612, Oct. 
22, 1994, 108 Stat. 4201, 4204; Pub. L. 104–208, div. 
D, title I, § 102, Sept. 30, 1996, 110 Stat. 3009–725; 
Pub. L. 106–50, title II, § 201(a), Aug. 17, 1999, 113 
Stat. 235.) 

REFERENCES IN TEXT 

The effective date of this paragraph, referred to in 

subsec. (c)(3), is July 1, 1966, pursuant to Pub. L. 89–409, 

§ 2. 

The Small Business Investment Act of 1958, referred 

to in subsecs. (b)(3)(A) and (c)(1), (2), (5)(C), is Pub. L. 

85–699, Aug. 21, 1958, 72 Stat. 689, as amended. Titles III, 

IV, and V of the Act are classified generally to sub-

chapters III (§ 681 et seq.), IV (§ 692 et seq.), and V (§ 695 

et seq.) of chapter 14B of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 661 of this title and Tables. 

Sections 636(e) and 636(l) of this title, referred to in 

subsec. (c)(2)(B), were amended generally to read ‘‘[RE-

SERVED].’’ by Pub. L. 104–208, div. D, title I, § 107(b), 

(d), Sept. 30, 1996, 110 Stat. 3009–732. 

Section 662 of title 42, referred to in subsec. (f)(1), was 

repealed by Pub. L. 104–193, title III, § 362(b)(1), Aug. 22, 

1996, 110 Stat. 2246. 

CODIFICATION 

In subsec. (c)(4), (5)(A), ‘‘(sections 9103 and 9104 of 

title 31)’’ substituted for ‘‘(sections 102, 103, and 104 of 
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the Government Corporation Control Act (31 U.S.C. 

847–849))’’, and ‘‘chapter 31 of title 31’’ and ‘‘such chap-

ter’’ substituted for ‘‘the Second Liberty Bond Act, as 

amended’’ and ‘‘such Act, as amended,’’, respectively, 

on authority of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 

Stat. 1067, the first section of which enacted Title 31, 

Money and Finance. 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 204 

of act July 30, 1953, ch. 282, title II, 67 Stat. 233, as 

amended by acts Aug. 9, 1955, ch. 628, § 3, 69 Stat. 547; 

Feb. 2, 1956, ch. 29, § 1, 70 Stat. 10; July 31, 1956, ch. 804, 

title I, §§ 106(a), 107(b), 70 Stat. 737; Pub. L. 85–4, §§ 1, 2, 

Feb. 11, 1957, 71 Stat. 1; Pub. L. 85–120, § 1, Aug. 3, 1957, 

71 Stat. 341, which was previously classified to this sec-

tion. See Codification note set out under section 631 of 

this title. 

AMENDMENTS 

1999—Subsec. (b)(1). Pub. L. 106–50 substituted ‘‘five 

Associate Administrators’’ for ‘‘four Associate Admin-

istrators’’ in fifth sentence and inserted after fifth sen-

tence ‘‘One such Associate Administrator shall be the 

Associate Administrator for Veterans Business Devel-

opment, who shall administer the Office of Veterans 

Business Development established under section 657b of 

this title.’’ 

1996—Subsec. (b)(3). Pub. L. 104–208 added par. (3). 

1994—Subsec. (c)(5)(B)(ii). Pub. L. 103–403, § 601, 

amended cl. (ii) generally. Prior to amendment, cl. (ii) 

read as follows: ‘‘The Administration shall pay into 

miscellaneous receipts of the Treasury, following the 

close of each fiscal year, interest on the average of loan 

disbursements outstanding throughout the year provid-

ing such disbursements are made from amounts appro-

priated for the disaster loan fund after October 1, 1980 

or are made from repayments of principal of loans 

made from funds appropriated to the disaster loan fund, 

or from amounts appropriated to the business loan and 

investment fund on or after October 1, 1981 or are made 

from repayments of principal of loans made from funds 

appropriated to the business loan and investment fund 

and received on or after October 1, 1981. This interest 

shall be calculated solely on the amount of loan dis-

bursements net of losses at the rate provided under 

paragraph (5)(A).’’ 

Subsec. (e). Pub. L. 103–403, § 611, added subsec. (e). 

Subsec. (f). Pub. L. 103–403, § 612, added subsec. (f). 

1991—Subsec. (c)(1)(A), (2)(B). Pub. L. 102–140 inserted 

reference to section 636(m). 

1990—Subsec. (b)(1). Pub. L. 101–515 and Pub. L. 101–574 

amended par. (1) identically, substituting ‘‘The Presi-

dent also may appoint a Deputy Administrator, by and 

with the advice and consent of the Senate. The Admin-

istrator is authorized to appoint’’ for ‘‘The Adminis-

trator is authorized to appoint a Deputy Administrator 

and’’. 

1989—Subsec. (b)(1). Pub. L. 101–37 made technical 

correction to directory language of Pub. L. 100–656, 

§ 401(a), see 1988 Amendment note below. 

1988—Subsec. (b)(1). Pub. L. 100–656, § 401(a), as amend-

ed by Pub. L. 101–37, inserted ‘‘who shall be an em-

ployee in the competitive service or in the Senior Exec-

utive Service and a career appointee’’ after ‘‘Capital 

Ownership Development’’. 

Subsec. (c)(1)(B), (2)(B). Pub. L. 100–590, § 111(a), sub-

stituted ‘‘III, IV’’ for ‘‘III’’. 

1984—Subsec. (b)(3). Pub. L. 98–362, §§ 3, 7(b), added 

par. (3) and provided for future repeal of par. (3). See Ef-

fective and Termination Dates of 1984 Amendment note 

below. 

Subsec. (b)(4). Pub. L. 98–362, § 4, added par. (4). 

Subsec. (c)(1)(A). Pub. L. 98–270 inserted reference to 

section 636(b)(4). 

Subsec. (c)(1)(B), (2)(B). Pub. L. 98–352 inserted ref-

erence to section 634(g). 

1981—Subsec. (c)(1)(A). Pub. L. 97–35, § 1913(b), sub-

stituted ‘‘636(c)(2) of this title’’ for ‘‘636(b)(4), 636(b)(5), 

636(b)(6), 636(b)(7), 636(b)(8), 636(c)(2), and 636(g) of this 

title’’. 
Subsec. (c)(1)(B). Pub. L. 97–35, § 1908, struck out ref-

erence to sections 636(e), 636(h), 636(i), and 636(l). 
Subsec. (c)(5)(B)(ii). Pub. L. 97–35, § 1915, substituted 

‘‘for the disaster loan fund after October 1, 1980 or are 

made from repayments of principal of loans made from 

funds appropriated to the disaster loan fund, or from 

amounts appropriated to the business loan and invest-

ment fund on or after October 1, 1981 or are made from 

repayments of principal of loans made from funds ap-

propriated to the business loan and investment fund 

and received on or after October 1, 1981’’ for ‘‘after Oc-

tober 1, 1980 or are made from repayments of principal 

of loans made from appropriated funds’’. 
1980—Subsec. (b). Pub. L. 96–302, § 401, designated ex-

isting provisions as par. (1) and added par. (2). 
Subsec. (b)(1). Pub. L. 96–481, which provided for 

‘‘striking all after the phrase ‘Capital Ownership Devel-

opment’ through the period’’ and inserting new text in 

lieu thereof was executed by striking all after ‘‘Capital 

Ownership Development’’ through period at end of sen-

tence and not at end of paragraph which resulted in 

substituting provisions that the Associate Adminis-

trator for Minority Small Business and Capital Owner-

ship Development shall be responsible to the Adminis-

trator for the formulation and execution of the policies 

and programs under sections 636(j) and 637(a) of this 

title for provisions, that such Administrator shall be 

responsible for the formulation of policy relating to the 

Administration’s programs which provide assistance to 

minority small business concerns and in the review of 

the Administration’s execution of such programs in 

light of such policy. 
Subsec. (c)(5). Pub. L. 96–302, § 121, inserted provisions 

other than subpar. (B)(ii) and incorporated partly in 

subpar. (A) and in subpar. (B)(ii) prior par. (5) provi-

sions requiring Administration payment of interest on 

outstanding cash disbursements at close of each fiscal 

year into the miscellaneous receipts of the Treasury 

from par. (1) funds at rates that consider current aver-

age yields on outstanding interest-bearing marketable 

Federal debt obligations of comparable maturities as 

calculated for the September preceding the fiscal year. 
1978—Subsec. (b). Pub. L. 95–507 substituted ‘‘Associ-

ate Administrator for Minority Small Business and 

Capital Ownership Development’’ for ‘‘Associate Ad-

ministrator for Minority Small Business’’. 
Subsec. (c)(1)(B), (2)(B). Pub. L. 95–315 inserted ref-

erence to section 636(l). 
1977—Subsec. (c)(1). Pub. L. 95–89, §§ 101(a), 304, 401(1), 

struck out end text from cls. (A) and (B) reading 

‘‘, including administrative expenses in connection 

with such functions’’; inserted in cl. (A) reference to 

section 634(e); and inserted in cl. (A) and struck out 

from cl. (B) reference to section 636(b)(3). 
Subsec. (c)(2). Pub. L. 95–89, §§ 201, 304, 401(2), inserted 

in cl. (A) reference to section 636(g); inserted in cl. (A) 

reference to section 634(e); and inserted in cl. (A) and 

struck out from cl. (B) reference to section 636(b)(3). 
Subsec. (c)(3). Pub. L. 95–89, § 101(b), struck out last 

sentence authorization of appropriations of capital for 

the funds in amounts necessary to carry out the func-

tions of the Administration to remain available until 

expended. 
Subsec. (c)(4). Pub. L. 95–89, §§ 101(c), 202, repealed pro-

visions of par. (4) which limited the total amount of 

loans, guarantees, and other obligations, to be out-

standing at any one time: under sections 636(a), (b)(3), 

(e), (h), (i) and 637(a) of this title to $7,400,000,000; under 

title III of the Small Business Investment Act of 1958 to 

$887,500,000; under title V of the Small Business Invest-

ment Act of 1958 to $525,000,000; and under section 636(i) 

of this title to $525,000,000; redesignated par. (5) as (4) 

and substituted reference to submission of reports to 

the Senate Select Committee on Small Business and 

the Committee on Small Business of the House of Rep-

resentatives for the prior reference the Committees on 

Banking and Currency of the Senate and House of Rep-

resentatives; substituted reference to transmission of 
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business-type budgets to the Committees on Appropria-

tions, the Senate Select Committee on Small Business, 

and the Committee on Small Business of the House of 

Representatives for prior reference to such trans-

mission to the Congress; and deleted the second sen-

tence providing that if at the close of the preceding cal-

endar quarter the aggregate amount outstanding or 

committed by the Administration in carrying out its 

functions under the sections or titles referred to in 

former par. (4) exceeded 75 per centum of the total 

amount authorized to be outstanding under such sec-

tions or titles, the Administration’s report shall in-

clude its recommendations for such additional author-

ity as it deems appropriate. 
Pub. L. 95–14 substituted ‘‘$7,400,000,000’’ for 

‘‘$6,000,000,000’’, ‘‘$525,000,000’’ for ‘‘$450,000,000’’, and 

‘‘$887,500,000’’ for ‘‘$725,000,000’’. 
Subsec. (c)(5), (6). Pub. L. 95–89, § 202, redesignated 

pars. (5) and (6) as (4) and (5), respectively. 
1976—Subsec. (c)(6). Pub. L. 94–273 substituted ‘‘Sep-

tember’’ for ‘‘June’’. 
1974—Subsec. (b). Pub. L. 93–386, § 7, in fourth sen-

tence increased from three to four the number of Asso-

ciate Administrators authorized to be appointed and in-

serted fifth sentence authorizing one of the Associate 

Administrators at the time of appointment to be des-

ignated as Associate Administrator for Minority Small 

Business. As enacted section 7 of Pub. L. 93–386 amend-

ed the third sentence and inserted a fourth sentence to 

subsec. (b), however the amendment was executed to 

fourth sentence and the new sentence was inserted as a 

fifth sentence editorially since this would appear to be 

the probable intent of Congress. 
Pub. L. 93–237, § 8, inserted provisions that the Admin-

istrator shall not discriminate on the basis of sex or 

marital status against any person or small business 

concern applying for or receiving assistance from the 

Administration and that the Administration shall give 

special consideration to veterans of the Armed Forces 

of the United States and their survivors or dependents 

in carrying out the programs administered by the Ad-

ministration. 
Subsec. (c)(1). Pub. L. 93–386, § 2(a)(2), inserted ref-

erences to sections 636(b)(8) and 636(i) and struck out 

reference to title IV of the Economic Opportunity Act 

of 1964. 
Pub. L. 93–237, § 3(b), substituted ‘‘636(h)’’ for ‘‘636(g)’’ 

in cl. (B). 
Subsec. (c)(2). Pub. L. 93–386, § 2(a)(2), inserted ref-

erences to sections 636(b)(8) and 636(i) of this title and 

struck out reference to title IV of the Economic Oppor-

tunity Act of 1964. 
Pub. L. 93–237, § 3(b), substituted ‘‘636(h)’’ for ‘‘636(g)’’ 

in cl. (B). 
Subsec. (c)(4). Pub. L. 93–386, § 2(a)(3), in cl. (A) sub-

stituted ‘‘636(i), and 637(a) of this title, shall not exceed 

$6,000,000,000’’ for ‘‘and 637(a) of this title, and title IV 

of the Economic Opportunity Act of 1964, shall not ex-

ceed $4,875,000,000’’, in cl. (B) substituted $725,000,000’’ 

for ‘‘$556,250,000’’, and in cl. (D) substituted ‘‘section 

636(i) of this title, shall not exceed $450,000,000’’ for 

‘‘title IV of the Economic Opportunity Act of 1964 shall 

not exceed $381,250,000’’. 
Pub. L. 93–237, §§ 1, 3(b), substituted ‘‘$4,875,000,000’’ 

for ‘‘$4,300,000,000’’ and ‘‘636(h)’’ for ‘‘636(g)’’ in cl. (A), 

‘‘$556,250,000’’ for ‘‘$500,000,000’’ in cl. (B), ‘‘$525,000,000’’ 

for ‘‘$500,000,000’’ in cl. (C) and ‘‘$381,250,000’’ for 

‘‘$350,000,000’’ in cl. (D). 
1972—Subsec. (c)(1). Pub. L. 92–595 inserted reference 

to section 636(g). 
Pub. L. 92–500 made disaster loan fund available for 

financing functions performed under section 636(g) of 

this title. 
Pub. L. 92–385, § 2(b)(1), inserted reference to section 

636(b)(7). 
Subsec. (c)(2). Pub. L. 92–595 inserted reference to sec-

tion 636(g). 
Pub. L. 92–385, § 2(b)(2), inserted reference to sections 

636(b)(5), 636(b)(6), 636(b)(7). 
Subsec. (c)(4). Pub. L. 92–595 inserted reference to sec-

tion 636(g). 

Pub. L. 92–320 substituted ‘‘$4,300,000,000’’, 

‘‘$500,000,000’’, and ‘‘$350,000,000’’ for ‘‘$3,100,000,000’’, 

‘‘$450,000,000’’ and ‘‘$300,000,000’’, respectively. 
1971—Subsec. (c)(4)(A). Pub. L. 92–16 substituted 

‘‘$3,100,000,000’’ for ‘‘$2,200,000,000’’. 
1970—Subsec. (c)(1). Pub. L. 91–597 made disaster loan 

fund available for financing requirements imposed by 

section 636(b)(5) of this title relating to additions and 

alterations pursuant to the Egg Products Inspection 

Act, etc. See, also, 1969 Amendment note hereunder. 
Pub. L. 91–596 made disaster loan fund available for 

financing functions under section 636(b)(6) of this title. 
Subsec. (c)(4). Pub. L. 91–558 substituted 

‘‘$2,200,000,000’’ for ‘‘$1,900,000,000’’ in cl. (A), 

‘‘$500,000,000’’ for ‘‘$300,000,000’’ in cl. (C), and 

‘‘$300,000,000’’ for ‘‘$200,000,000’’ in cl. (D). 
1969—Subsec. (c)(1). Pub. L. 91–173 made disaster loan 

fund available for financing functions under section 

636(b)(5) of this title, relating to loans to coal mine op-

erators. 
1968—Subsec. (a). Pub. L. 90–448 inserted ‘‘the Trust 

Territory of the Pacific Islands,’’. 
1967—Subsec. (c)(4). Pub. L. 90–104, § 102(1)–(4), sub-

stituted $1,900,000,000 for $1,400,000,000 in cl. (A), 

$450,000,000 for $400,000,000 in cl. (B), $300,000,000 for 

$200,000,000 in cl. (C), and $200,000,000 for $100,000,000 in 

cl. (D). 
1966—Subsec. (b). Pub. L. 89–779 substituted ‘‘a Dep-

uty Administrator and three Associate Administrators 

(including the Associate Administrator specified in sec-

tion 671 of this title)’’ for ‘‘three Deputy Administra-

tors’’ as the officers to be appointed by the Adminis-

trator to assist in the execution of the functions vested 

in the Administration, and inserted provision that the 

Deputy Administrator shall be acting Administrator of 

the Administration during the absence or disability of 

the Administrator or in the event of a vacancy in the 

office of the Administrator. 
Subsec. (c). Pub. L. 89–409, § 1, increased by $125 mil-

lion the appropriation authorization for the single SBA 

fund from $1,841 million to $1,966 million and the au-

thorization for outstanding loans and commitments for 

regular business loans, disaster loans, and prime con-

tract authority from $1,375 million to $1,500 million. 
Pub. L. 89–409, § 2, provided for a disaster loan fund 

and business loan and investment fund in place of one 

prior SBA fund, incorporated existing provisions in par. 

(2), provided for allocation of unexpended balances of 

appropriations for prior single fund and for an appro-

priation authorization in par. (3), removed disaster 

loans from any limitation, provided limitations in par. 

(4) of $1,400 million for regular business loans, displaced 

business disaster loans, trade adjustment loans, prime 

contract authority, and loans under title IV of the Eco-

nomic Opportunity Act of 1964, $400 million for small 

business investment companies, $200 million for loans 

to State and local development companies, $100 million 

for loans under title IV of the Economic Opportunity 

Act of 1964, incorporated existing reporting provisions 

in par. (4), including additional requirement of inclu-

sion of recommendations whenever 75 percent of any 

ceiling in outstanding obligations is exceeded, required 

establishment of business-type loans, and incorporated 

existing provisions in par. (6). 
1965—Subsec. (c). Pub. L. 89–334 substituted 

‘‘$1,841,000,000’’ for ‘‘$1,721,000,000’’. 
Pub. L. 89–117 substituted ‘‘$1,721,000,000’’ for 

‘‘$1,716,000,000’’ and inserted proviso that the limitation 

imposed by fifth sentence concerning the maximum ag-

gregate permitted to be outstanding from the fund for 

functions under the Small Business Investment Act of 

1958 be inapplicable to functions under title IV thereof. 
Pub. L. 89–78 increased from $341,000,000 to $461,000,000 

the limit on the aggregate permissible amount out-

standing from the fund at any time for the exercise of 

the functions of the Administration under the Small 

Business Investment Act of 1958. 
Pub. L. 89–59 inserted references to section 636(c)(2) in 

first sentence and in fourth sentence, where first ap-

pearing and in cl. (2) thereof, and increased the author-
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ized appropriations to the revolving fund from 

$1,666,000,000 to $1,716,000,000 and the aggregate amount 

outstanding at any one time for regular business loans, 

disaster loans, and prime contract authority from 

$1,325,000,000 to $1,375,000,000. 

1962—Subsec. (c). Pub. L. 87–550 increased the author-

ized appropriations to the revolving fund from 

$1,200,000,000 to $1,666,000,000, and the aggregate amount 

outstanding for purposes of sections 636(a), 636(b), and 

637(a) of this title from $875,000,000 to $1,325,000,000, and 

for functions under the Small Business Investment Act 

of 1958 from $325,000,000 to $341,000,000 directed that ap-

propriations to the revolving fund shall remain avail-

able until expended, required all repayments of loans 

and debentures, payments of interest, and other re-

ceipts arising out of transactions financed from the 

fund to be paid into the fund, and a report to Congres-

sional committees whenever the aggregate amount out-

standing for the purposes of sections 636(a) and 637(a) of 

this title exceeds $1,222,000,000, or for the purpose of 

section 636(b) of this title exceeds $103,000,000, changed 

the method of computing interest paid into miscellane-

ous receipts by substituting provisions requiring pay-

ment, following the close of each fiscal year, of interest 

on the outstanding cash disbursements from the fund, 

at rates determined by the Secretary of the Treasury, 

taking into consideration the current average yields on 

outstanding interest-bearing marketable public debt 

obligations of the United States of comparable matu-

rities as calculated for the month of June preceding 

such fiscal year, for provisions which required payment 

of interest, at the close of each fiscal year, on the net 

amount of cash disbursements from advances at a rate 

determined by the Secretary of the Treasury, taking 

into consideration the current average rate on out-

standing interest-bearing marketable public debt obli-

gations of the United States of comparable maturities, 

and eliminated provisions which authorized advances 

from the revolving fund when requested by the Admin-

istration. 

1961—Subsec. (c). Pub. L. 87–341, among other 

changes, substituted ‘‘$1,200,000,000’’ for ‘‘$1,125,000,000’’ 

wherever appearing, and ‘‘$325,000,000’’ for 

‘‘$250,000,000’’. 

Pub. L. 87–305 substituted ‘‘$1,125,000,000’’ for 

‘‘$1,020,000,000’’ wherever appearing, and ‘‘$725,000,000’’ 

for ‘‘$595,000,000’’. 

Pub. L. 87–198 substituted ‘‘$1,020,000,000’’ for 

‘‘$1,000,000,000’’ wherever appearing, and ‘‘$595,000,000’’ 

for ‘‘$575,000,000’’. 

Pub. L. 87–70 substituted ‘‘$1,000,000,000’’ for 

‘‘$975,000,000’’ wherever appearing, and ‘‘$150,000,000’’ for 

‘‘$125,000,000’’. 

1959—Subsec. (c). Pub. L. 86–367 substituted 

‘‘$975,000,000’’ for ‘‘$900,000,000’’ wherever appearing, and 

‘‘$575,000,000’’ for ‘‘$500,000,000’’. 

1958—Subsec. (c). Pub. L. 85–699 substituted 

‘‘$900,000,000’’ for ‘‘$650,000,000’’ wherever appearing, and 

inserted provisions authorizing the revolving fund to be 

used in the exercise of the functions of the Administra-

tion under the Small Business Investment Act of 1958, 

and providing that not more than an aggregate of 

$250,000,000 shall be outstanding at any one time for the 

exercise of the functions under the Small Business In-

vestment Act of 1958. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 3 of div. D of Pub. L. 104–208 provided that: 

‘‘Except as otherwise expressly provided, this Act 

[probably should be ‘‘division’’, see Short Title of 1996 

Amendment note set out under section 631 of this title] 

and the amendments made by this Act shall take effect 

on October 1, 1996.’’ 

EFFECTIVE DATE OF 1990 AMENDMENTS 

Section 221(b) of Pub. L. 101–574 provided that: ‘‘The 

amendments made by subsection (a) [amending this 

section] shall apply to any vacancy in the position of 

Deputy Administrator of the Small Business Adminis-

tration after the date of the enactment of this Act 

[Nov. 15, 1990].’’ 

Section 1(b) of Pub. L. 101–515 provided that: ‘‘The 

provisions of subsection (a) of this section [amending 

this section] shall apply to any vacancy in the position 

of Deputy Administrator of the Small Business Admin-

istration after the effective date of this Act [Nov. 5, 

1990].’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–37 applicable as if in-

cluded in Pub. L. 100–656, see section 32 of Pub. L. 

101–37, set out as a note under section 631 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–656 effective Aug. 15, 1989, 

see section 803(b)(1)(C) of Pub. L. 100–656, as amended, 

set out as a note under section 631 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1984 

AMENDMENTS 

Section 7 of Pub. L. 98–362, as amended by Pub. L. 

100–590, title I, § 131(a), Nov. 3, 1988, 102 Stat. 3004; Pub. 

L. 101–515, title V, § 11, Nov. 5, 1990, 104 Stat. 2145; Pub. 

L. 101–574, title II, § 212, Nov. 15, 1990, 104 Stat. 2821; Pub. 

L. 102–140, title VI, § 609(g), Oct. 28, 1991, 105 Stat. 826; 

Pub. L. 102–366, title II, § 225, Sept. 4, 1992, 106 Stat. 1001; 

Pub. L. 103–403, title IV, § 401(b), Oct. 22, 1994, 108 Stat. 

4190, provided that: 

‘‘(a) This Act [amending this section and sections 632 

and 637 of this title and enacting provisions set out as 

notes under this section and sections 631 and 637 of this 

title] shall take effect on October 1, 1984. 

‘‘(b) The amendments made to section 4(b)(3) of the 

Small Business Act [15 U.S.C. 633(b)(3)] by section 3 of 

this Act are repealed on October 1, 1988. The amend-

ments made to section 8(b)(1)(A) of the Small Business 

Act [15 U.S.C. 637(b)(1)(A)] by section 5(a)(2) of this Act 

are repealed on October 1, 1994. Nothing in this section 

shall preclude the Administrator from continuing such 

committee under the authority of section 8(b)(3) of the 

Small Business Act and the Federal Advisory Commit-

tee Act [5 U.S.C. App.].’’ 

[Section 401(b) of Pub. L. 103–403, which directed that 

section 7(b) of Pub. L. 98–362, set out above, be amended 

in the second sentence by striking out ‘‘and the amend-

ments made to section 8(b)(1)(A) of the Small Business 

Act by section 5(a)(2) of this Act are’’ and inserting 

‘‘is’’, could not be executed, because the language 

sought to be struck out begins with ‘‘The amendments’’ 

and not ‘‘and the amendments’’, and because the 

amendment would result in an incomplete sentence.] 

Amendment by Pub. L. 98–270 effective Oct. 1, 1983, 

see section 313 of Pub. L. 98–270, set out as an Effective 

Date of 1984 Amendments note under section 632 of this 

title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by sections 1908 and 1913(b) of Pub. L. 

97–35 effective Oct. 1, 1981, and amendment by section 

1915 of Pub. L. 97–35 effective Aug. 13, 1981, but not to 

affect any financing made, obligated, or committed 

under this chapter or chapter 14B of this title prior to 

Aug. 13, 1981, see section 1918 of Pub. L. 97–35, set out 

as a note under section 631 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Section 106 of Pub. L. 95–89 provided that: ‘‘This title 

[amending this section, sections 636, 694, 694–2, and 694c 

of this title, and provisions set out as a note under sec-

tion 631 of this title] shall become effective on October 

1, 1977.’’ 
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EFFECTIVE DATE OF 1970 AMENDMENTS 

For effective date of amendment by Pub. L. 91–597, 

see section 29 of Pub. L. 91–597, set out as a note under 

section 1031 of Title 21, Food and Drugs. 

Amendment by Pub. L. 91–596 effective 120 days after 

Dec. 29, 1970, see section 34 of Pub. L. 91–596, set out as 

a note under section 651 of Title 29, Labor. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Section 2 of Pub. L. 89–408 provided that the amend-

ment made by that section is effective July 1, 1966. 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

TRANSFER OF FUNCTIONS 

Functions, powers, and duties of Office of Audits and 

Investigations in Small Business Administration trans-

ferred to Office of Inspector General in Small Business 

Administration, as established by Pub. L. 95–452, § 2, 

Oct. 12, 1978, 92 Stat. 1101, set out in the Appendix to 

Title 5, Government Organization and Employees. See 

section 9(a)(1)(M) of Pub. L. 95–452 set out in the Appen-

dix to Title 5. 

Loan Policy Board, provided for in subsec. (d) of this 

section, abolished and functions, including functions of 

chairman and other officers, transferred to Adminis-

trator of Small Business Administration by sections 

11(b) and 13(a) of Reorg. Plan No. 4 of 1965, eff. July 27, 

1965, 30 F.R. 9353, 79 Stat. 1321, set out in the Appendix 

to Title 5. 

ADMINISTRATOR’S ORDER 

Pub. L. 106–50, title VII, § 701, Aug. 17, 1999, 113 Stat. 

249, provided that: ‘‘The Administrator of the Small 

Business Administration shall strengthen and reissue 

the Administrator’s order regarding the third sentence 

of section 4(b)(1) of the Small Business Act (15 U.S.C. 

633(b)(1)), relating to nondiscrimination and special 

considerations for veterans, and take all necessary 

steps to ensure that its provisions are fully and vigor-

ously implemented.’’ 

COMPLETION OF PLANNING FOR LOAN MONITORING 

SYSTEM 

Pub. L. 105–135, title II, § 233, Dec. 2, 1997, 111 Stat. 

2607, provided that: 

‘‘(a) IN GENERAL.—The Administrator shall perform 

and complete the planning needed to serve as the basis 

for funding the development and implementation of the 

computerized loan monitoring system, including— 

‘‘(1) fully defining the system requirement using 

on-line, automated capabilities to the extent feasible; 

‘‘(2) identifying all data inputs and outputs nec-

essary for timely report generation; 

‘‘(3) benchmark loan monitoring business processes 

and systems against comparable industry processes 

and, if appropriate, simplify or redefine work proc-

esses based on these benchmarks; 

‘‘(4) determine data quality standards and control 

systems for ensuring information accuracy; 

‘‘(5) identify an acquisition strategy and work in-

crements to completion; 

‘‘(6) analyze the benefits and costs of alternatives 

and use to demonstrate the advantage of the final 

project; 

‘‘(7) ensure that the proposed information system is 

consistent with the agency’s information architec-

ture; and 

‘‘(8) estimate the cost to system completion, identi-

fying the essential cost element. 

‘‘(b) REPORT.— 

‘‘(1) IN GENERAL.—On the date that is 6 months after 

the date of enactment of this Act [Dec. 2, 1997], the 

Administrator shall submit a report on the progress 

of the Administrator in carrying out subsection (a) 

to— 
‘‘(A) the Committees; and 
‘‘(B) the Comptroller General of the United 

States. 
‘‘(2) EVALUATION.—Not later than 28 days after re-

ceipt of the report under paragraph (1)(B), the Comp-

troller General of the United States shall— 
‘‘(A) prepare a written evaluation of the report 

for compliance with subsection (a); and 
‘‘(B) submit the evaluation to the Committees. 

‘‘(3) LIMITATION.—None of the funds provided for the 

purchase of the loan monitoring system may be obli-

gated or expended until 45 days after the date on 

which the Committees and the Comptroller General 

of the United States receive the report under para-

graph (1).’’ 

ASSOCIATE ADMINISTRATOR FOR MINORITY SMALL 

BUSINESS AND CAPITAL OWNERSHIP DEVELOPMENT 

Section 401(b) of Pub. L. 100–656, as amended by Pub. 

L. 101–37, § 11(b), June 15, 1989, 103 Stat. 73, provided 

that: ‘‘The position of Associate Administrator for Mi-

nority Small Business and Capital Ownership Develop-

ment referred to in paragraph (1) of section 4(b) of the 

Small Business Act [15 U.S.C. 633(b)(1)] shall be a career 

reserved position.’’ 

AVAILABILITY OF FUNDS 

Pub. L. 100–71, title I, July 11, 1987, 101 Stat. 396, pro-

vided in part that: ‘‘hereafter, notwithstanding any 

law, rule or regulation, moneys in any fund established 

by the Small Business Act [15 U.S.C. 631 et seq.] which 

are not needed for current operations shall remain in 

such funds and shall be available solely to carry out 

the provisions and purposes of programs operated from 

such funds pursuant to law as provided in appropria-

tions Acts.’’ 

FINDING AND PURPOSE OF 1984 AMENDMENT 

Section 2 of Pub. L. 98–362 provided that: 
‘‘(a) The Congress hereby finds that— 

‘‘(1) there is increased dependency on, and prolifera-

tion of, information technology (including comput-

ers, data networks, and other communication de-

vices) in the small business community; 
‘‘(2) such technology has permitted an increase in 

criminal activity against small business; 
‘‘(3) small businesses in particular frequently lack 

the education and awareness of computer security 

techniques and technologies which would enable 

them to protect their computer systems from unau-

thorized access and the manipulation or destruction 

of their computer hardware, software, and stored 

data; 
‘‘(4) profitmaking organizations have substantial 

expertise in computer technology, communications, 

and management assistance that is not otherwise 

available; and 
‘‘(5) the use of this expertise in the Small Business 

Administration’s training delivery system would im-

prove substantially the quantity and quality of the 

agency’s management assistance programs. 
‘‘(b) The purposes of this Act [amending this section 

and sections 632 and 637 of this title and enacting provi-

sions set out as notes under this section and sections 

631 and 637 of this title] are— 
‘‘(1) to improve the management by small busi-

nesses of their information technology, 
‘‘(2) to educate and encourage small businesses to 

protect such technology from intentional or uninten-

tional manipulation or destruction; and 
‘‘(3) to permit cooperation with profitmaking orga-

nizations in providing management assistance to 

small business.’’ 

AUDIT BY GENERAL ACCOUNTING OFFICE OF SMALL 

BUSINESS ADMINISTRATION; REPORT TO CONGRESS 

Section 13 of Pub. L. 93–386 directed General Account-

ing Office to conduct a full-scale audit of Small Busi-
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ness Administration, including all field offices and to 
submit audit to House and Senate not later than six 

months from Aug. 23, 1974. 

NONAVAILABILITY OF UNOBLIGATED FUNDS AFTER 

JUNE 30, 1974 

Section 1 of Pub. L. 93–237 provided in part that any 

additional amounts authorized by Pub. L. 93–237 

[amending this section, sections 636 and 639 of this 

title, section 1961 of Title 7, Agriculture, and section 

3142–1 of Title 42, The Public Health and Welfare, and 

enacting provisions set out as notes under this section, 

section 636 of this title, and sections 1961 and 1969 of 

Title 7] which were not obligated by June 30, 1974, were 

no longer to be available after that date. 

ADDITIONAL CAPITAL FOR REVOLVING FUND 

The following acts appropriated additional capital: 
1965—$76,000,000—Pub. L. 89–309, ch. IX, Oct. 31, 1965, 

79 Stat. 1151. 
$84,000,000—Pub. L. 89–309, ch. IX, Oct. 31, 1965, 79 

Stat. 1151 [effective only upon enactment into law of 

authorizing legislation]. 
$150,000,000—Pub. L. 89–164, title V, Sept. 2, 1965, 79 

Stat. 641. 
$100,000,000—Pub. L. 89–16, title I, ch. IX, Apr. 30, 1965, 

79 Stat. 92. 
1964—$45,000,000—Pub. L. 88–635, ch. IX, Oct. 7, 1964, 78 

Stat. 1032. 
1963—$90,000,000—Pub. L. 88–245, title V, Dec. 30, 1963, 

77 Stat. 798. 
1962—$300,000,000—Pub. L. 87–843, title V, Oct. 18, 1962, 

76 Stat. 1102. 
$40,000,000—Pub. L. 87–545, title I, July 25, 1962, 76 

Stat. 213. 
1961—$160,000,000—Pub. L. 87–332, Sept. 30, 1961, 75 

Stat. 742. 
$20,000,000—Pub. L. 87–125, title IV, Aug. 3, 1961, 75 

Stat. 281. 
1960—$50,000,000—Pub. L. 86–451, title III, May 13, 1960, 

74 Stat. 102. 
1959—$150,000,000—Pub. L. 86–88, title III, July 13, 1959, 

73 Stat. 209. 
1958—$200,000,000—Pub. L. 85–766, ch. II, Aug. 27, 1958, 

72 Stat. 867. 
$20,000,000—Pub. L. 85–457, June 13, 1958, 72 Stat. 186. 
1957—$100,000,000—Pub. L. 85–170, ch. II, Aug. 28, 1957, 

71 Stat. 428. 
$45,000,000—Pub. L. 85–19, ch. I, Apr. 20, 1957, 71 Stat. 

16. 
1956—$50,000,000—Act June 20, 1956, ch. 415, title III, 70 

Stat. 325. 

BUSINESS LOAN AND INVESTMENT FUND; INCREASE IN 

FINANCING FUNCTIONS; MONTHLY REPORTS TO CON-

GRESS 

Pub. L. 91–151, title III, Dec. 23, 1969, 83 Stat. 378, pro-

vided that: ‘‘The Small Business Administration shall 

promptly increase the level of its financing functions 

utilizing the business loan and investment fund estab-

lished under section 4(c)(1)(B) of the Small Business 

Act (15 U.S.C. 633(c)(1)(B)) [subsec. (c)(1)(B) of this sec-

tion] by $70,000,000 above the level prevailing at the 

time of enactment of this Act [Dec. 23, 1969]. The Small 

Business Administration shall submit to Congress a 

monthly report of its implementation of this section.’’ 

TRANSFER OF FUNDS FOR TRADE ADJUSTMENT LOANS 

Section 3(b) of Pub. L. 89–409 provided in part that 

any unexpended balances of appropriations heretofore 

appropriated for the purposes of such section [former 

section 637a of this title] were transferred to the busi-

ness loan and investment fund established by section 

4(c)(1) of the Small Business Act [subsec. (c)(1) of this 

section]. 
Such transfer of funds as effective July 1, 1966, see 

section 3(c) of Pub. L. 89–409, set out as Effective Date 

of 1966 Amendment note under section 636 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 635, 636, 657b of 

this title; title 38 section 3117. 

§ 634. General powers 

(a) Seal; appointment and compensation of per-
sonnel; use of other services and facilities 

The Administration shall have power to adopt, 
alter, and use a seal, which shall be judicially 
noticed. The Administrator is authorized, sub-
ject to the civil service and classification laws, 
to select, employ, appoint, and fix the com-
pensation of such officers, employees, attorneys, 
and agents as shall be necessary to carry out the 
provisions of this chapter; to define their au-
thority and duties; and to pay the costs of quali-
fication of certain of them as notaries public. 
The Administration, with the consent of any 
board, commission, independent establishment, 
or executive department of the Government, 
may avail itself on a reimbursable or nonreim-
bursable basis of the use of information, serv-
ices, facilities (including any field service there-
of), officers, and employees thereof, in carrying 
out the provisions of this chapter. 

(b) Powers of Administrator 

In the performance of, and with respect to, the 
functions, powers, and duties vested in him by 
this chapter the Administrator may— 

(1) sue and be sued in any court of record of 
a State having general jurisdiction, or in any 
United States district court, and jurisdiction 
is conferred upon such district court to deter-
mine such controversies without regard to the 
amount in controversy; but no attachment, in-
junction, garnishment, or other similar proc-
ess, mesne or final, shall be issued against the 
Administrator or his property; 

(2) under regulations prescribed by him, as-
sign or sell at public or private sale, or other-
wise dispose of for cash or credit, in his discre-
tion and upon such terms and conditions and 
for such consideration as the Administrator 
shall determine to be reasonable, any evidence 
of debt, contract, claim, personal property, or 
security assigned to or held by him in connec-
tion with the payment of loans granted under 
this chapter, and to collect or compromise all 
obligations assigned to or held by him and all 
legal or equitable rights accruing to him in 
connection with the payment of such loans 
until such time as such obligations may be re-
ferred to the Attorney General for suit or col-
lection; 

(3) deal with, complete, renovate, improve, 
modernize, insure, or rent, or sell for cash or 
credit upon such terms and conditions and for 
such consideration as the Administrator shall 
determine to be reasonable, any real property 
conveyed to or otherwise acquired by him in 
connection with the payment of loans granted 
under this chapter; 

(4) pursue to final collection, by way of com-
promise or otherwise, all claims against third 
parties assigned to the Administrator in con-
nection with loans made by him. This shall in-
clude authority to obtain deficiency judg-
ments or otherwise in the case of mortgages 
assigned to the Administrator. Section 5 of 
title 41 shall not be construed to apply to any 
contract of hazard insurance or to any pur-
chase or contract for services or supplies on 
account of property obtained by the Adminis-
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trator as a result of loans made under this 
chapter if the premium therefor or the amount 
thereof does not exceed $1,000. The power to 
convey and to execute in the name of the Ad-
ministrator deeds of conveyance, deeds of re-
lease, assignments and satisfactions of mort-
gages, and any other written instrument relat-
ing to real property or any interest therein ac-
quired by the Administrator pursuant to the 
provisions of this chapter may be exercised by 
the Administrator or by any officer or agent 
appointed by him without the execution of any 
express delegation of power or power of attor-
ney. Nothing in this section shall be construed 
to prevent the Administrator from delegating 
such power by order or by power of attorney, 
in his discretion, to any officer or agent he 
may appoint; 

(5) acquire, in any lawful manner, any prop-
erty (real, personal, or mixed, tangible or in-
tangible), whenever deemed necessary or ap-
propriate to the conduct of the activities au-
thorized in sections 636(a) and 636(b) of this 
title; 

(6) make such rules and regulations as he 
deems necessary to carry out the authority 
vested in him by or pursuant to this chapter; 

(7) in addition to any powers, functions, 
privileges and immunities otherwise vested in 
him, take any and all actions (including the 
procurement of the services of attorneys by 
contract in any office where an attorney or at-
torneys are not or cannot be economically em-
ployed full time to render such services) when 
he determines such actions are necessary or 
desirable in making, servicing, compromising, 
modifying, liquidating, or otherwise dealing 
with or realizing on loans made under the pro-
visions of this chapter: Provided, That with re-
spect to deferred participation loans, the Ad-
ministrator may, in the discretion of and pur-
suant to regulations promulgated by the Ad-
ministrator, authorize participating lending 
institutions to take actions relating to loan 
servicing on behalf of the Administrator, in-
cluding determining eligibility and credit-
worthiness and loan monitoring, collection, 
and liquidation; 

(8) pay the transportation expenses and per 
diem in lieu of subsistence expenses, in accord-
ance with subchapter I of chapter 57 of title 5, 
for travel of any person employed by the Ad-
ministration to render temporary services not 
in excess of six months in connection with any 
disaster referred to in section 636(b) of this 
title from place of appointment to, and while 
at, the disaster area and any other temporary 
posts of duty and return upon completion of 
the assignment: Provided, That the Adminis-
trator may extend the six-month limitation 
for an additional six months if the Adminis-
trator determines the extension is necessary 
to continue efficient disaster loan making ac-
tivities; 

(9) accept the services and facilities of Fed-
eral, State, and local agencies and groups, 
both public and private, and utilize such gra-
tuitous services and facilities as may, from 
time to time, be necessary, to further the ob-
jectives of section 636(b) of this title; 

(10) upon purchase by the Administration of 
any deferred participation entered into under 

section 636 of this title, continue to charge a 
rate of interest not to exceed that initially 
charged by the participating institution on 
the amount so purchased for the remaining 
term of the indebtedness; 

(11) make such investigations as he deems 
necessary to determine whether a recipient of 
or participant in any assistance under this 
chapter or any other person has engaged or is 
about to engage in any acts or practices which 
constitute or will constitute a violation of any 
provision of this chapter, or of any rule or reg-
ulation under this chapter, or of any order is-
sued under this chapter. The Administration 
shall permit any person to file with it a state-
ment in writing, under oath or otherwise as 
the Administration shall determine, as to all 
the facts and circumstances concerning the 
matter to be investigated. For the purpose of 
any investigation, the Administration is em-
powered to administer oaths and affirmations, 
subpena witnesses, compel their attendance, 
take evidence, and require the production of 
any books, papers, and documents which are 
relevant to the inquiry. Such attendance of 
witnesses and the production of any such 
records may be required from any place in the 
United States. In case of contumacy by, or re-
fusal to obey a subpena issued to, any person, 
including a recipient or participant, the Ad-
ministration may invoke the aid of any court 
of the United States within the jurisdiction of 
which such investigation or proceeding is car-
ried on, or where such person resides or carries 
on business, in requiring the attendance and 
testimony of witnesses and the production of 
books, papers, and documents; and such court 
may issue an order requiring such person to 
appear before the Administration, there to 
produce records, if so ordered, or to give testi-
mony touching the matter under investiga-
tion. Any failure to obey such order of the 
court may be punished by such court as a con-
tempt thereof. All process in any such case 
may be served in the judicial district whereof 
such person is an inhabitant or wherever he 
may be found; 

(12) impose, retain, and use only those fees 
which are specifically authorized by law or 
which are in effect on September 30, 1994, and 
in the amounts and at the rates in effect on 
such date, except that the Administrator may, 
subject to approval in appropriations Acts, im-
pose, retain, and utilize, additional fees— 

(A) not to exceed $100 for each loan servic-
ing action (other than a loan assumption) re-
quested after disbursement of the loan, in-
cluding any substitution of collateral, re-
lease or substitution of a guarantor, reamor-
tization, or similar action; 

(B) not to exceed $300 for loan assump-
tions; 

(C) not to exceed 1 percent of the amount 
of requested financings under title III of the 
Small Business Investment Act of 1958 [15 
U.S.C. 681 et seq.] for which the applicant re-
quests a commitment from the Administra-
tion for funding during the following year; 
and 

(D) to recover the direct, incremental cost 
involved in the production and dissemina-
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tion of compilations of information produced 
by the Administration under the authority 
of this chapter and the Small Business In-
vestment Act of 1958 [15 U.S.C. 661 et seq.]; 
and 

(13) collect, retain and utilize, subject to ap-
proval in appropriations Acts, any amounts 
collected by fiscal transfer agents and not 
used by such agent as payment of the cost of 
loan pooling or debenture servicing oper-
ations, except that amounts collected under 
this paragraph and paragraph (12) shall be uti-
lized solely to facilitate the administration of 
the program that generated the excess 
amounts. 

(c) Procurement of experts and consultants; com-
pensation and expenses 

To such extent as he finds necessary to carry 
out the provisions of this chapter, the Adminis-
trator is authorized to procure the temporary 
(not in excess of one year) or intermittent serv-
ices of experts or consultants or organizations 
thereof, including stenographic reporting serv-
ices, by contract or appointment, and in such 
cases such services shall be without regard to 
the civil-service and classification laws and, ex-
cept in the case of stenographic reporting serv-
ices by organizations, without regard to section 
5 of title 41. Any individual so employed may be 
compensated at a rate not in excess of the daily 
equivalent of the highest rate payable under sec-
tion 5332 of title 5, including travel time, and, 
while such individual is away from his or her 
home or regular place of business, he or she may 
be allowed travel expenses (including per diem 
in lieu of subsistence) as authorized by section 
5703 of title 5. 

(d) Safety deposit box rentals 

Section 3324(a) and (b) of title 31 shall not 
apply to prepayments of rentals made by the 
Administration on safety deposit boxes used by 
the Administration for the safeguarding of in-
struments held as security for loans or for the 
safeguarding of other documents. 

(e) Undertaking or suspension of payment obli-
gation; period; extension of maturity; repay-
ment agreement; ‘‘required payments’’ de-
fined 

(1) Subject to the requirements and conditions 
contained in this subsection, upon application 
by a small business concern which is the recipi-
ent of a loan made under this chapter, the Ad-
ministration may undertake the small business 
concern’s obligation to make the required pay-
ments under such loan or may suspend such ob-
ligation if the loan was a direct loan made by 
the Administration. While such payments are 
being made by the Administration pursuant to 
the undertaking of such obligation or while such 
obligation is suspended, no such payment with 
respect to the loan may be required from the 
small business concern. 

(2) The Administration may undertake or sus-
pend for a period of not to exceed 5 years any 
small business concern’s obligation under this 
subsection only if— 

(A) without such undertaking or suspension 
of the obligation, the small business concern 
would, in the sole discretion of the Adminis-
tration, become insolvent or remain insolvent; 

(B) with the undertaking or suspension of 
the obligation, the small business concern 
would, in the sole discretion of the Adminis-
tration, become or remain a viable small busi-
ness entity; and 

(C) the small business concern executes an 
agreement in writing satisfactory to the Ad-
ministration as provided by paragraph (4). 

(3) Notwithstanding the provisions of sections 
636(a)(4)(C) and 636(i)(1) of this title, the Admin-
istration may extend the maturity of any loan 
on which the Administration undertakes or sus-
pends the obligation pursuant to this subsection 
for a corresponding period of time. 

(4)(A) Prior to the undertaking or suspension 
by the Administration of any small business 
concern’s obligation under this subsection, the 
Administration, consistent with the purposes 
sought to be achieved herein, shall require the 
small business concern to agree in writing to 
repay to it the aggregate amount of the pay-
ments which were required under the loan dur-
ing the period for which such obligation was 
undertaken or suspended, either— 

(i) by periodic payments not less in amount 
or less frequently falling due than those which 
were due under the loan during such period, or 

(ii) pursuant to a repayment schedule agreed 
upon by the Administration and the small 
business concern, or 

(iii) by a combination of the payments de-
scribed in clause (i) and clause (ii). 

(B) In addition to requiring the small business 
concern to execute the agreement described in 
subparagraph (A), the Administration shall, 
prior to the undertaking or suspension of the ob-
ligation, take such action, and require the small 
business concern to take such action as the Ad-
ministration deems appropriate in the circum-
stances, including the provision of such security 
as the Administration deems necessary or ap-
propriate to insure that the rights and interests 
of the lender (Small Business Administration or 
participant) will be safeguarded adequately dur-
ing and after the period in which such obligation 
is so undertaken or suspended. 

(5) The term ‘‘required payments’’ with re-
spect to any loan means payments of principal 
and interest under the loan. 

(f) Sale of guaranteed portion of loans by lender 
or subsequent holder; limitations; secondary 
market 

(1) The guaranteed portion of any loan made 
pursuant to this chapter may be sold by the 
lender, and by any subsequent holder, consistent 
with regulations on such sales as the Adminis-
tration shall establish, subject to the following 
limitations: 

(A) prior to the Administration’s approval of 
the sale, or upon any subsequent resale, of any 
loan guaranteed by the Administration, if the 
lender certifies that such loan has been prop-
erly closed and that the lender has substan-
tially complied with the provisions of the 
guarantee agreement and the regulations of 
the Administration, the Administration shall 
review and approve only materials not pre-
viously approved; 

(B) all fees due the Administration on a 
guaranteed loan shall have been paid in full 
prior to any sale; and 
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1 See References in Text note below. 

(C) each loan, except each loan made under 
section 636(a)(14) of this title, shall have been 
fully disbursed to the borrower prior to any 
sale. 

(2) After a loan is sold in the secondary mar-
ket, the lender shall remain obligated under its 
guarantee agreement with the Administration, 
and shall continue to service the loan in a man-
ner consistent with the terms and conditions of 
such agreement. 

(3) The Administration shall develop such pro-
cedures as are necessary for the facilitation, ad-
ministration, and promotion of secondary mar-
ket operations, and for assessing the increase of 
small business access to capital at reasonable 
rates and terms as a result of secondary market 
operations. Beginning on March 31, 1997, the sale 
of the unguaranteed portion of any loan made 
under section 636(a) of this title shall not be per-
mitted until a final regulation that applies uni-
formly to both depository institutions and other 
lenders is promulgated by the Administration 
setting forth the terms and conditions under 
which such sales can be permitted, including 
maintenance of appropriate reserve require-
ments and other safeguards to protect the safety 
and soundness of the program. 

(4) Nothing in this subsection or subsection (g) 
of this section shall be interpreted to impede or 
extinguish the right of the borrower or the suc-
cessor in interest to such borrower to prepay (in 
whole or in part) any loan made pursuant to sec-
tion 636(a) of this title, the guaranteed portion 
of which may be included in such trust or pool, 
or to impede or extinguish the rights of any 
party pursuant to section 636(a)(6)(C) of this 
title or subsection (e) of this section. 

(g) Trust certificates; guarantee of timely pay-
ments of principal and interest; full faith and 
credit of United States; collection of fees; 
subrogation 

(1) The Administration is authorized to issue 
trust certificates representing ownership of all 
or a fractional part of the guaranteed portion of 
one or more loans which have been guaranteed 
by the Administration under this chapter, or 
under section 696 of this title: Provided, That 
such trust certificates shall be based on and 
backed by a trust or pool approved by the Ad-
ministration and composed solely of the entire 
guaranteed portion of such loans. 

(2) The Administration is authorized, upon 
such terms and conditions as are deemed appro-
priate, to guarantee the timely payment of the 
principal of and interest on trust certificates is-
sued by the Administration or its agent for pur-
poses of this subsection. Such guarantee shall be 
limited to the extent of principal and interest 
on the guaranteed portions of loans which com-
pose the trust or pool. In the event that a loan 
in such trust or pool is prepaid, either volun-
tarily or in the event of default, the guarantee 
of timely payment of principal and interest on 
the trust certificates shall be reduced in propor-
tion to the amount of principal and interest 
such prepaid loan represents in the trust or pool. 
Interest on prepaid or defaulted loans shall ac-
crue and be guaranteed by the Administration 
only through the date of payment on the guar-
antee. During the term of the trust certificate, 

it may be called for redemption due to prepay-
ment or default of all loans constituting the 
pool. 

(3) The full faith and credit of the United 
States is pledged to the payment of all amounts 
which may be required to be paid under any 
guarantee of such trust certificates issued by 
the Administration or its agent pursuant to this 
subsection. 

(4)(A) The Administration may collect a fee 
for any loan guarantee sold into the secondary 
market under subsection (f) of this section in an 
amount equal to not more than 50 percent of the 
portion of the sale price that exceeds 110 percent 
of the outstanding principal amount of the por-
tion of the loan guaranteed by the Administra-
tion. Any such fee imposed by the Administra-
tion shall be collected by the Administration or 
by the agent which carries out on behalf of the 
Administration the central registration func-
tions required by subsection (h) of this section 
and shall be paid to the Administration and used 
solely to reduce the subsidy on loans guaranteed 
under section 636(a) of this title: Provided, That 
such fee shall not be charged to the borrower 
whose loan is guaranteed: and, Provided further, 
That nothing herein shall preclude any agent of 
the Administration from collecting a fee ap-
proved by the Administration for the functions 
described in subsection (h)(2) 1 of this section. 

(B) The Administration is authorized to im-
pose and collect, either directly or through a fis-
cal and transfer agent, a reasonable penalty on 
late payments of the fee authorized under sub-
paragraph (A) in an amount not to exceed 5 per-
cent of such fee per month plus interest. 

(5)(A) In the event the Administration pays a 
claim under a guarantee issued under this sub-
section, it shall be subrogated fully to the rights 
satisfied by such payment. 

(B) No State or local law, and no Federal law, 
shall preclude or limit the exercise by the Ad-
ministration of its ownership rights in the por-
tions of loans constituting the trust or pool 
against which the trust certificates are issued. 

(h) Central registration of loans and trust certifi-
cates; contracts with agent; disclosures by 
sellers of guaranteed portions of loans; regu-
lation of brokers and dealers; electronic reg-
istration 

(1) Upon the adoption of final rules and regula-
tions, the Administration shall— 

(A) provide for a central registration of all 
loans and trust certificates sold pursuant to 
subsections (f) and (g) of this section; 

(B) contract with an agent to carry out on 
behalf of the Administration the central reg-
istration functions of this section and the is-
suance of trust certificates to facilitate pool-
ing. Such agent shall provide a fidelity bond 
or insurance in such amounts as the Adminis-
tration determines to be necessary to fully 
protect the interest of the Government; 

(C) prior to any sale, require the seller to 
disclose to a purchaser of the guaranteed por-
tion of a loan guaranteed under this chapter 
and to the purchaser of a trust certificate is-
sued pursuant to subsection (g) of this section, 
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information on the terms, conditions, and 
yield of such instrument. As used in this para-
graph, if the instrument being sold is a loan, 
the term ‘‘seller’’ does not include (A) an en-
tity which made the loan or (B) any individual 
or entity which sells three or fewer guaran-
teed loans per year; and 

(D) have the authority to regulate brokers 
and dealers in guaranteed loans and trust cer-
tificates sold pursuant to subsections (f) and 
(g) of this section. 

(2) Nothing in this subsection shall prohibit 
the utilization of a book-entry or other elec-
tronic form of registration for trust certificates. 
The Administration may, with the consent of 
the Secretary of the Treasury, use the book- 
entry system of the Federal Reserve System. 

(Pub. L. 85–536, § 2[5], July 18, 1958, 72 Stat. 385; 
Pub. L. 87–305, § 4, Sept. 26, 1961, 75 Stat. 666; 
Pub. L. 87–367, title I, § 103(3), Oct. 4, 1961, 75 
Stat. 787; Pub. L. 92–310, title II, § 224(a), June 6, 
1972, 86 Stat. 206; Pub. L. 93–386, §§ 3(1), 10, Aug. 
23, 1974, 88 Stat. 745, 749; Pub. L. 94–305, title II, 
§ 208, June 4, 1976, 90 Stat. 671; Pub. L. 95–89, title 
III, § 303, Aug. 4, 1977, 91 Stat. 558; Pub. L. 95–510, 
§ 103, Oct. 24, 1978, 92 Stat. 1781; Pub. L. 96–302, 
title I, § 114, July 2, 1980, 94 Stat. 838; Pub. L. 
98–352, § 2, July 10, 1984, 98 Stat. 329; Pub. L. 
100–590, title I, § 113, Nov. 3, 1988, 102 Stat. 2997; 
Pub. L. 102–140, title VI, § 609(a), Oct. 28, 1991, 105 
Stat. 825; Pub. L. 102–564, title III, § 307(d), Oct. 
28, 1992, 106 Stat. 4264; Pub. L. 103–81, § 3(a), Aug. 
13, 1993, 107 Stat. 780; Pub. L. 103–282, § 2, July 22, 
1994, 108 Stat. 1422; Pub. L. 103–403, title VI, § 602, 
Oct. 22, 1994, 108 Stat. 4202; Pub. L. 104–36, § 4(b), 
Oct. 12, 1995, 109 Stat. 297; Pub. L. 104–208, div. D, 
title I, § 103(e), title II, §§ 205(a), 208(i)(1), Sept. 30, 
1996, 110 Stat. 3009–727, 3009–738, 3009–747; Pub. L. 
106–554, § 1(a)(9) [title II, § 209], Dec. 21, 2000, 114 
Stat. 2763, 2763A–683.) 

REFERENCES IN TEXT 

The civil service laws, referred to in subsecs. (a) and 

(c), are set forth in Title 5, Government Organization 

and Employees. See, particularly, section 3301 et seq. of 

Title 5. 

The classification laws, referred to in subsecs. (a) and 

(c), are set forth in chapter 51 and subchapter III of 

chapter 53 of Title 5. 

The Small Business Investment Act of 1958, referred 

to in subsec. (b)(12)(C), (D), is Pub. L. 85–699, Aug. 21, 

1958, 72 Stat. 689, as amended, which is classified prin-

cipally to chapter 14B (§ 661 et seq.) of this title. Title 

III of the Act is classified generally to subchapter III 

(§ 681 et seq.) of chapter 14B of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 661 of this title and Tables. 

Subsection (h)(2) of this section, referred to in subsec. 

(g)(4)(A), was redesignated subsec. (h)(1)(B) by Pub. L. 

104–208, div. D, title II, § 205(a)(1), (2), Sept. 30, 1996, 110 

Stat. 3009–738. 

CODIFICATION 

In subsec. (b)(8), ‘‘subchapter I of chapter 57 of title 

5’’ substituted for ‘‘the Travel Expense Act of 1949’’ on 

authority of Pub. L. 89–554, § 7(b), Sept. 6, 1966, 80 Stat. 

631, the first section of which enacted Title 5, Govern-

ment Organization and Employees. 

In subsec. (d), ‘‘Section 3324(a) and (b) of title 31’’ sub-

stituted for ‘‘Section 3648 of the Revised Statutes (31 

U.S.C. 529)’’ on authority of Pub. L. 97–258, § 4(b), Sept. 

13, 1982, 96 Stat. 1067, the first section of which enacted 

Title 31, Money and Finance. 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 205 

of act July 30, 1953, ch. 282, title II, 67 Stat. 234, as 

amended by act Aug. 9, 1955, ch. 628, § 4, 69 Stat. 547, 

which was classified to this section. See Codification 

note set out under section 631 of this title. 

AMENDMENTS 

2000—Subsec. (f)(1)(C). Pub. L. 106–554 amended sub-

par. (C) generally. Prior to amendment, subpar. (C) 

read as follows: ‘‘each loan shall have been fully dis-

bursed to the borrower prior to any sale.’’ 
1996—Subsec. (b)(7). Pub. L. 104–208, § 208(i)(1), sub-

stituted ‘‘: Provided, That with respect to deferred par-

ticipation loans, the Administrator may, in the discre-

tion of and pursuant to regulations promulgated by the 

Administrator, authorize participating lending institu-

tions to take actions relating to loan servicing on be-

half of the Administrator, including determining eligi-

bility and creditworthiness and loan monitoring, col-

lection, and liquidation’’ for ‘‘: Provided, That nothing 

herein shall be construed as authorizing the Adminis-

trator to contract or otherwise delegate his responsibil-

ity for loan servicing to other than Administration per-

sonnel, but with respect to deferred participation loans 

he may authorize participating lending institutions, in 

his discretion pursuant to regulations promulgated by 

him, to take such actions on his behalf, including, but 

not limited to the determination of eligibility and 

creditworthiness, and loan monitoring, collection and 

liquidation’’. 
Subsec. (f)(3). Pub. L. 104–208, § 103(e), inserted at end 

‘‘Beginning on March 31, 1997, the sale of the unguar-

anteed portion of any loan made under section 636(a) of 

this title shall not be permitted until a final regulation 

that applies uniformly to both depository institutions 

and other lenders is promulgated by the Administra-

tion setting forth the terms and conditions under 

which such sales can be permitted, including mainte-

nance of appropriate reserve requirements and other 

safeguards to protect the safety and soundness of the 

program.’’ 
Subsec. (h). Pub. L. 104–208, § 205(a), designated exist-

ing provisions as par. (1), redesignated former pars. (1) 

to (4) as subpars. (A) to (D), respectively, of par. (1), in 

subpar. (A) substituted ‘‘(A) provide for a central reg-

istration of all loans and trust certificates sold pursu-

ant to subsections (f) and (g) of this section;’’ for ‘‘(A) 

provide for a central registration of all loans and trust 

certificates sold pursuant to subsections (f) and (g) of 

this section. Such central registration shall include, 

with respect to each sale, an identification of each 

lender who has sold the loan; the interest rate paid by 

the borrower to the lender; the lender’s servicing fee; 

whether the loan is for a fixed rate or variable rate; an 

identification of each purchaser of the loan or trust 

certificate; the price paid by the purchaser for the loan 

or trust certificate; the interest rate paid on the loan 

or trust certificate; the fees of an agent for carrying 

out the functions described in paragraph (2) below; and 

such other information as the Administration deems 

appropriate;’’, and added par. (2). 
1995—Subsec. (g)(4)(A). Pub. L. 104–36 substituted first 

sentence for former first sentence which read as fol-

lows: ‘‘The Administration may collect the following 

fees for loan guarantees sold into the secondary market 

pursuant to the provisions of subsection (f) of this sec-

tion: an amount equal to (A) not more than 4⁄10 of one 

percent per year of the outstanding principal amount of 

the portion of such loan guaranteed by the Administra-

tion, and (B) not more than 50 percent of the portion of 

the sale price which is in excess of 110 percent of the 

outstanding principal amount of the portion of such 

loan guaranteed by the Administration.’’, and sub-

stituted ‘‘such fee’’ for ‘‘such fees’’ in two places in sec-

ond sentence. 
1994—Subsec. (b)(8). Pub. L. 103–282 inserted 

‘‘: Provided, That the Administrator may extend the 

six-month limitation for an additional six months if 
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the Administrator determines the extension is nec-

essary to continue efficient disaster loan making ac-

tivities’’ before semicolon at end. 
Subsec. (b)(12), (13). Pub. L. 103–403 added pars. (12) 

and (13). 
1993—Subsec. (g)(4). Pub. L. 103–81 added par. (4) and 

struck out former par. (4) which read as follows: ‘‘The 

Administration shall not collect any fee for any guar-

antee under this subsection: Provided, That nothing 

herein shall preclude any agent of the Administration 

from collecting a fee approved by the Administration 

for the functions described in subsection (h)(2) of this 

section.’’ 
1992—Subsec. (f)(4). Pub. L. 102–564 substituted ‘‘sec-

tion 636(a)(6)(C) of this title or subsection (e) of this 

section’’ for ‘‘subsection (e) of this section or section 

636(a)(6) or 636(a)(8) of this title’’. 
1991—Subsec. (g)(1). Pub. L. 102–140 substituted ‘‘or 

under section 696 of this title’’ for ‘‘except separate 

trust certificates shall be issued for loans approved 

under section 636(a)(13) of this title’’. 
1988—Subsec. (g)(1). Pub. L. 100–590 substituted ‘‘ex-

cept separate trust certificates shall be issued for loans 

approved’’ for ‘‘except those’’. 
1984—Subsecs. (f) to (h). Pub. L. 98–352 added subsecs. 

(f) to (h). 
1980—Subsec. (b)(7). Pub. L. 96–302 prohibited an in-

terpretation that authorized the Administrator to con-

tract or otherwise delegate his responsibility for loan 

servicing to other than Administration personnel, but 

sanctioned, with respect to deferred participation 

loans, authority for participating lending institutions 

to take action on behalf of the Administrator deter-

mining eligibility and creditworthiness, loan monitor-

ing, collection, and liquidation, etc. 
1978—Subsec. (c). Pub. L. 95–510 substituted ‘‘Any in-

dividual so employed may be compensated at a rate not 

in excess of the daily equivalent of the highest rate 

payable under section 5332 of Title 5, including travel 

time, and, while such individual is away from his or her 

home or regular place of business, he or she may be al-

lowed travel expenses (including per diem in lieu of 

subsistence) as authorized by section 5703 of Title 5’’ for 

‘‘Any individual so employed may be compensated at a 

rate not in excess of $50 per diem, and, while such indi-

vidual is away from his home or regular place of busi-

ness, he may be allowed transportation and not to ex-

ceed $15 per diem in lieu of subsistence and other ex-

penses’’. 
1977—Subsec. (e). Pub. L. 95–89 added subsec. (e). 
1976—Subsec. (e). Pub. L. 94–305 struck out subsec. (e) 

which provided for the appointment, by the Adminis-

trator, of the Chief Counsel for Advocacy who would 

serve as a focal point for complaints and suggestions, 

counsel small businessmen, develop proposals for 

change, represent interest of small businesses before 

federal agencies and enlist the cooperation of public 

and private agencies. See sections 634a to 634g of this 

title. 
1974—Subsec. (b)(10), (11). Pub. L. 93–386, § 3(1), added 

pars. (10) and (11). 
Subsec. (e). Pub. L. 93–386, § 10, added subsec. (e). 
1972—Subsec. (a). Pub. L. 92–310 struck out provisions 

which authorized the Administrator to provide bonds 

for officers, employees, attorneys, and agents. 
1961—Subsec. (a). Pub. L. 87–367 struck out authoriza-

tion for fifteen additional positions in grades 16, 17, and 

18 of the General Schedule of the Classification Act of 

1949. 
Subsec. (d). Pub. L. 87–305 added subsec. (d). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by sections 103 and 205 of Pub. L. 104–208 

effective Oct. 1, 1996, see section 3 of Pub. L. 104–208, set 

out as a note under section 633 of this title. 
Section 208(j) of div. D of Pub. L. 104–208 provided 

that: ‘‘This section [amending this section, sections 

80a–18, 662, 681 to 683, 687, 687b, 687d, 687k to 687m, and 

697f of this title, and section 1431 of Title 12, Banks and 

Banking, repealing sections 687i and 687j of this title, 

enacting provisions set out as notes under sections 681 

and 683 of this title, and amending provisions set out as 

a note under section 631 of this title] and the amend-

ments made by this section shall become effective on 

the date of enactment of this Act [Sept. 30, 1996].’’ 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 8 of Pub. L. 104–36 provided that: 

‘‘(a) IN GENERAL.—Except as provided in subsection 

(b), the amendments made by this Act [see Short Title 

of 1995 Amendment note set out under section 631 of 

this title] do not apply with respect to any loan made 

or guaranteed under the Small Business Act [15 U.S.C. 

631 et seq.] or the Small Business Investment Act of 

1958 [15 U.S.C. 661 et seq.] before the date of enactment 

of this Act [Oct. 12, 1995]. 

‘‘(b) EXCEPTIONS.—The amendments made by this Act 

apply to a loan made or guaranteed under the Small 

Business Act or the Small Business Investment Act of 

1958 before the date of enactment of this Act [Oct. 12, 

1995], if the loan is refinanced, extended, restructured, 

or renewed on or after the date of enactment of this 

Act.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 3(b) of Pub. L. 103–81 provided that: ‘‘Any new 

fees imposed by the Administration pursuant to the au-

thority conferred by subsection (a) [amending this sec-

tion] shall be applicable only to loans initially sold in 

the secondary market pursuant to the provisions of 

section 5(f) of the Small Business Act [subsec. (f) of this 

section] after August 31, 1993.’’ 

Section 7 of Pub. L. 103–81 which provided that sec-

tions 3 and 5 of Pub. L. 103–81, amending this section 

and section 636 of this title and enacting provisions set 

out as notes under this section and section 636 of this 

title, were repealed on Sept. 30, 1996, was repealed by 

Pub. L. 104–208, div. D, title I, § 109(a), Sept. 30, 1996, 110 

Stat. 3009–733, effective Sept. 29, 1996. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 105 of Pub. L. 95–510 provided that: ‘‘This Act 

[amending this section and sections 636 and 637 of this 

title and repealing sections 5031, 5032, and 5083 of Title 

42, The Public Health and Welfare] shall be effective 

October 1, 1979.’’ 

REGULATIONS 

Section 3 of Pub. L. 98–352 provided that: 

‘‘(a) Within ninety days after the date of enactment 

of this Act [July 10, 1984], the Small Business Adminis-

tration shall develop and promulgate final rules and 

regulations to implement the central registration pro-

visions provided for in section 5(h)(1) of the Small Busi-

ness Act [15 U.S.C. 634(h)(1)], and shall contract with an 

agent for an initial period of not to exceed two years to 

carry out the functions provided for in section 5(h)(2) of 

such Act. 

‘‘(b) Within nine months after the date of enactment 

of this Act [July 10, 1984], the Small Business Adminis-

tration shall consult with representatives of appro-

priate Federal and State agencies and officials, the se-

curities industry, financial institutions and lenders, 

and small business persons, and shall develop and pro-

mulgate final rules and regulations to implement this 

Act [amending sections 633, 634, and 639 of this title and 

enacting provisions set out as notes under sections 631 

and 634 of this title] other than as provided for in sub-

section (a). 

‘‘(c) The Small Business Administration shall not im-

plement any of the provisions under section 5(g) of the 

Small Business Act, as amended [15 U.S.C. 634(g)], until 

final rules and regulations become effective.’’ 
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ASSET SALES 

Pub. L. 105–135, title V, § 505, Dec. 2, 1997, 111 Stat. 

2624, provided that: ‘‘In connection with the Adminis-

tration’s implementation of a program to sell to the 

private sector loans and other assets held by the Ad-

ministration, the Administration shall provide to the 

Committees a copy of the draft and final plans describ-

ing the sale and the anticipated benefits resulting from 

such sale.’’ 

PREFERRED LENDER STANDARD REVIEW PROGRAM 

Section 103(h) of div. D of Pub. L. 104–208 provided 

that: ‘‘Not later than 90 days after the date of enact-

ment of this Act [Sept. 30, 1996], the Administrator 

shall commence a standard review program for the Pre-

ferred Lender Program established by section 5(b)(7) of 

the Small Business Act (15 U.S.C. 634(b)(7)), which shall 

include annual or more frequent assessments of the 

participation of the lender in the program, including 

defaults, loans, and recoveries of loans made by that 

lender under the authority of this section. The Admin-

istrator shall require such standard review for each 

new entrant to the Preferred Lender Program.’’ 

STUDY AND REPORT REGARDING 1993 AMENDMENTS TO 

IMPOSE SECONDARY MARKET FEES AND TO REDUCE 

LOAN GUARANTEE PERCENTAGES 

Section 6 of Pub. L. 103–81 provided that: ‘‘The Ad-

ministration shall study, monitor and evaluate the im-

pact of the amendments made by sections 3 and 5 of 

this Act [amending this section and section 636 of this 

title] on the ability of small business concerns and 

small business concerns owned and controlled by mi-

norities and women, to obtain financing and the impact 

of such sections on the effectiveness, viability and 

growth of the secondary market authorized by section 

5(f) of the Small Business Act [subsec. (f) of this sec-

tion]. Not later than 16 months after the date of enact-

ment [Aug. 13, 1993], and annually thereafter, the Ad-

ministration shall submit to the Committees on Small 

Business of the Senate and the House of Representa-

tives a report containing the Administration’s findings 

and recommendations on such impact, specifically in-

cluding changes in the interest rates on financings pro-

vided to small business concerns and small business 

concerns owned and controlled by minorities and 

women, through the use of the secondary market. The 

Administration shall segregate such findings and rec-

ommendations in the study according to the ethnic and 

gender components in these categories. Solely for the 

purposes of the study authorized herein, the term 

‘small business concerns owned and controlled by mi-

norities’, includes businesses owned and controlled by 

individuals belonging to one of the designated groups 

listed in section 8(d)(3)(C) of the Small Business Act [15 

U.S.C. 637(d)(3)(C)].’’ 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

VIABILITY OF SECONDARY MARKETS 

Pub. L. 102–366, title II, § 226, Sept. 4, 1992, 106 Stat. 

1001, provided that: ‘‘The Administrator of the Small 

Business Administration is authorized and directed to 

take such actions in the awarding of contracts as is 

deemed necessary to assure the continued long-term vi-

ability of the secondary markets in loans, debentures 

or other securities guaranteed by the Administration.’’ 

SMALL BUSINESS LOAN SECONDARY MARKET STUDY 

Pub. L. 102–366, title III, § 311, Sept. 4, 1992, 106 Stat. 

1005, directed Secretary of the Treasury, Director of 

Congressional Budget Office, and Chairman of Securi-

ties and Exchange Commission, in consultation with 

Administrator of Small Business Administration, to 

conduct a study of potential benefits of, and legal, reg-

ulatory, and market-based barriers to, developing a 

secondary market for loans to small businesses, speci-

fied considerations to be included in the study, and re-

quired that, not later than 1 year after Sept. 4, 1992, a 

report be submitted to Congress on results of the study, 

including recommendations for legislation to facilitate 

development of a secondary market for loans to small 

businesses. 

APPROPRIATIONS NOT AUTHORIZED 

Section 6 of Pub. L. 98–352 provided that: ‘‘This Act 

[amending this section and sections 633 and 639 of this 

title and enacting provisions set out as notes under 

this section and section 631 of this title] does not au-

thorize the appropriation of any funds.’’ 

SMALL BUSINESS PROTECTION 

Pub. L. 90–104, title III, §§ 301–303, Oct. 11, 1967, 81 Stat. 

272, authorized Administrator of Small Business Ad-

ministration to conduct a special study of impact on 

small business concerns of robbery, burglary, shoplift-

ing, vandalism, and other criminal activities, and re-

port to President and to Congress results of study, in-

cluding such recommendations he deemed appropriate 

for administrative and legislative action, within one 

year after Oct. 11, 1967. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 633, 636, 693 of 

this title. 

§ 634a. Office of Advocacy within Small Business 
Administration; Chief Counsel for Advocacy 

There is established within the Small Business 
Administration an Office of Advocacy. The man-
agement of the Office shall be vested in a Chief 
Counsel for Advocacy who shall be appointed 
from civilian life by the President, by and with 
the advice and consent of the Senate. 

(Pub. L. 94–305, title II, § 201, June 4, 1976, 90 
Stat. 668.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634d, 634e, 634g 

of this title. 

§ 634b. Primary functions of Office of Advocacy 

The primary functions of the Office of Advo-
cacy shall be to— 

(1) examine the role of small business in the 
American economy and the contribution 
which small business can make in improving 
competition, encouraging economic and social 
mobility for all citizens, restraining inflation, 
spurring production, expanding employment 
opportunities, increasing productivity, pro-
moting exports, stimulating innovation and 
entrepreneurship, and providing an avenue 
through which new and untested products and 
services can be brought to the marketplace; 

(2) assess the effectiveness of existing Fed-
eral subsidy and assistance programs for small 
business and the desirability of reducing the 
emphasis on such existing programs and in-
creasing the emphasis on general assistance 
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programs designed to benefit all small busi-
nesses; 

(3) measure the direct costs and other effects 
of government regulation on small businesses; 
and make legislative and nonlegislative pro-
posals for eliminating excessive or unneces-
sary regulations of small businesses; 

(4) determine the impact of the tax structure 
on small businesses and make legislative and 
other proposals for altering the tax structure 
to enable all small businesses to realize their 
potential for contributing to the improvement 
of the Nation’s economic well-being; 

(5) study the ability of financial markets 
and institutions to meet small business credit 
needs and determine the impact of govern-
ment demands for credit on small businesses; 

(6) determine financial resource availability 
and to recommend methods for delivery of fi-
nancial assistance to minority enterprises, in-
cluding methods for securing equity capital, 
for generating markets for goods and services, 
for providing effective business education, 
more effective management and technical as-
sistance, and training, and for assistance in 
complying with Federal, State, and local law; 

(7) evaluate the efforts of Federal agencies, 
business and industry to assist minority enter-
prises; 

(8) make such other recommendations as 
may be appropriate to assist the development 
and strengthening of minority and other small 
business enterprises; 

(9) recommend specific measures for creat-
ing an environment in which all businesses 
will have the opportunity to complete 1 effec-
tively and expand to their full potential, and 
to ascertain the common reasons, if any, for 
small business successes and failures; 

(10) determine the desirability of developing 
a set of rational, objective criteria to be used 
to define small business, and to develop such 
criteria, if appropriate; 

(11) advise, cooperate with, and consult with, 
the Chairman of the Administrative Con-
ference of the United States with respect to 
section 504(e) of title 5; and 

(12) evaluate the efforts of each department 
and agency of the United States, and of pri-
vate industry, to assist small business con-
cerns owned and controlled by veterans, as de-
fined in section 632(q) of this title, and small 
business concerns owned and controlled by 
serviced-disabled 2 veterans, as defined in such 
section 632(q) of this title, and to provide sta-
tistical information on the utilization of such 
programs by such small business concerns, and 
to make appropriate recommendations to the 
Administrator of the Small Business Adminis-
tration and to the Congress in order to pro-
mote the establishment and growth of those 
small business concerns. 

(Pub. L. 94–305, title II, § 202, June 4, 1976, 90 
Stat. 668; Pub. L. 96–481, title II, § 203(b), Oct. 21, 
1980, 94 Stat. 2327; Pub. L. 106–50, title VII, § 702, 
Aug. 17, 1999, 113 Stat. 250.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

AMENDMENTS 

1999—Par. (12). Pub. L. 106–50 added par. (12). 
1980—Par. (11). Pub. L. 96–481 added par. (11). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–481 effective Oct. 1, 1981, 

and applicable to adversary adjudication as defined in 

section 504(b)(1)(C) of Title 5, Government Organization 

and Employees, and to civil actions and adversary adju-

dications described in section 2412 of Title 28, Judiciary 

and Judicial Procedure, which are pending on, or com-

menced on or after Oct. 1, 1981, see section 208 of Pub. 

L. 96–481, set out as an Effective Date note under sec-

tion 504 of Title 5, Government Organization and Em-

ployees. 

TERMINATION OF ADMINISTRATIVE CONFERENCE OF 

UNITED STATES 

For termination of Administrative Conference of 

United States, see provision of title IV of Pub. L. 

104–52, set out as a note preceding section 591 of Title 

5, Government Organization and Employees. 

ADVOCACY STUDY OF PAPERWORK AND TAX IMPACT 

Pub. L. 103–403, title VI, § 613, Oct. 22, 1994, 108 Stat. 

4205, directed Chief Counsel for Advocacy of the Small 

Business Administration to conduct a study of the im-

pact of all Federal regulatory, paperwork, and tax re-

quirements upon small business, and report its findings 

to Congress not later than 1 year after Oct. 22, 1994. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634d to 634g of 

this title. 

§ 634c. Additional duties of Office of Advocacy 

The Office of Advocacy shall also perform the 
following duties on a continuing basis: 

(1) serve as a focal point for the receipt of 
complaints, criticisms, and suggestions con-
cerning the policies and activities of the Ad-
ministration and any other Federal agency 
which affects small businesses; 

(2) counsel small businesses on how to re-
solve questions and problems concerning the 
relationship of the small business to the Fed-
eral Government; 

(3) develop proposals for changes in the poli-
cies and activities of any agency of the Fed-
eral Government which will better fulfill the 
purposes of this chapter and communicate 
such proposals to the appropriate Federal 
agencies; 

(4) represent the views and interests of small 
businesses before other Federal agencies 
whose policies and activities may affect small 
business; and 

(5) enlist the cooperation and assistance of 
public and private agencies, businesses, and 
other organizations in disseminating informa-
tion about the programs and services provided 
by the Federal Government which are of bene-
fit to small businesses, and information on 
how small businesses can participate in or 
make use of such programs and services. 

(Pub. L. 94–305, title II, § 203, June 4, 1976, 90 
Stat. 669.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634d, 634e, 634g 

of this title. 

§ 634d. Staff and powers of Office of Advocacy 

In carrying out the provisions of sections 634a 
to 634g of this title, the Chief Counsel for Advo-
cacy may— 

(1) employ and fix the compensation of such 
additional staff personnel as is deemed nec-
essary, without regard to the provisions of 
title 5, governing appointments in the com-
petitive service, and without regard to chapter 
51, and subchapter III of chapter 53 of such 
title relating to classification and General 
Schedule pay rates but at rates not in excess 
of the lowest rate for GS–15 of the General 
Schedule: Provided, however, That not more 
than 14 staff personnel at any one time may be 
employed and compensated at a rate not in ex-
cess of GS–15, step 10, of the General Schedule; 

(2) procure temporary and intermittent serv-
ices to the same extent as is authorized by 
section 3109 of title 5; 

(3) consult with experts and authorities in 
the fields of small business investment, ven-
ture capital, investment and commercial 
banking and other comparable financial insti-
tutions involved in the financing of business, 
and with individuals with regulatory, legal, 
economic, or financial expertise, including 
members of the academic community, and in-
dividuals who generally represent the public 
interest; 

(4) utilize the services of the National Advi-
sory Council established pursuant to the pro-
visions of section 637(b)(13) of this title and in 
accordance with the provisions of such stat-
ute, also appoint such other advisory boards or 
committees as is reasonably appropriate and 
necessary to carry out the provisions of sec-
tions 634a to 634g of this title; and 

(5) hold hearings and sit and act at such 
times and places as he may deem advisable. 

(Pub. L. 94–305, title II, § 204, June 4, 1976, 90 
Stat. 669; Pub. L. 96–302, title IV, § 402, July 2, 
1980, 94 Stat. 850; Pub. L. 103–403, title VI, 
§§ 605(b), 610, Oct. 22, 1994, 108 Stat. 4203, 4204.) 

REFERENCES IN TEXT 

The provisions of title 5 governing appointments in 

the competitive service, referred to in par. (1), are clas-

sified to section 3301 et seq. of Title 5, Government Or-

ganization and Employees. 
The General Schedule, referred to in par. (1), is set 

out under section 5332 of Title 5. 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

AMENDMENTS 

1994—Pub. L. 103–403, §§ 605(b), 610(1), in introductory 

provisions substituted ‘‘provisions of sections 634a to 

634g of this title, the Chief’’ for ‘‘provisions of section 

634b of this title, after consultation with and subject to 

the approval of the Administrator, the Chief’’. 
Par. (1). Pub. L. 103–403, § 610(2), substituted ‘‘14’’ for 

‘‘ten’’ before ‘‘staff personnel’’. 
1980—Par. (1). Pub. L. 96–302 authorized employment 

at any one time of ten staff personnel at rate of com-

pensation not in excess of GS–15, step 10, of the General 

Schedule. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634e, 634g of 

this title. 

§ 634e. Assistance of Government agencies 

Each department, agency, and instrumental-
ity of the Federal Government is authorized and 
directed to furnish to the Chief Counsel for Ad-
vocacy such reports and other information as he 
deems necessary to carry out his functions 
under sections 634a to 634g of this title. 

(Pub. L. 94–305, title II, § 205, June 4, 1976, 90 
Stat. 670.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634d, 634g of 

this title. 

§ 634f. Reports 

The Chief Counsel may from time to time pre-
pare and publish such reports as he deems appro-
priate. Not later than one year after June 4, 
1976, he shall transmit to the Congress, the 
President and the Administration, a full report 
containing his findings and specific recom-
mendations with respect to each of the func-
tions referred to in section 634b of this title, in-
cluding specific legislative proposals and recom-
mendations for administration or other action. 
Not later than 6 months after June 4, 1976, he 
shall prepare and transmit a preliminary report 
on his activities. The reports shall not be sub-
mitted to the Office of Management and Budget 
or to any other Federal agency or executive de-
partment for any purpose prior to transmittal to 
the Congress and the President. 

(Pub. L. 94–305, title II, § 206, June 4, 1976, 90 
Stat. 670.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634d, 634e, 634g 

of this title. 

§ 634g. Authorization of appropriations 

There are authorized to be appropriated not to 
exceed $1,000,000 to carry out the provisions of 
sections 634a to 634g of this title. Any sums so 
appropriated shall remain available until ex-
pended. 

(Pub. L. 94–305, title II, § 207, June 4, 1976, 90 
Stat. 671.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634d, 634e of 

this title. 
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§ 635. Deposit of moneys; depositaries, custo-
dians, and fiscal agents; contributions to em-
ployees’ compensation funds 

(a) All moneys of the Administration not 
otherwise employed may be deposited with the 
Treasury of the United States subject to check 
by authority of the Administration. The Federal 
Reserve banks are authorized and directed to 
act as depositaries, custodians, and fiscal agents 
for the Administration in the general perform-
ance of its powers conferred by this chapter. 
Any banks insured by the Federal Deposit Insur-
ance Corporation, when designated by the Sec-
retary of the Treasury, shall act as custodians 
and financial agents for the Administration. 
Each Federal Reserve bank, when designated by 
the Administrator as fiscal agent for the Admin-
istration, shall be entitled to be reimbursed for 
all expenses incurred as such fiscal agent. 

(b) The Administrator shall contribute to the 
employees’ compensation fund, on the basis of 
annual billings as determined by the Secretary 
of Labor, for the benefit payments made from 
such fund on account of employees engaged in 
carrying out functions financed by the revolving 
fund established by section 633(c) of this title. 
The annual billings shall also include a state-
ment of the fair portion of the cost of the ad-
ministration of such fund, which shall be paid 
by the Administrator into the Treasury as mis-
cellaneous receipts. 

(Pub. L. 85–536, § 2[6], July 18, 1958, 72 Stat. 387.) 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 206 

of act July 30, 1953, ch. 282, title II, 67 Stat. 235, which 

was previously classified to this section. See Codifica-

tion note set out under section 631 of this title. 

§ 636. Additional powers 

(a) Loans to small business concerns; allowable 
purposes; qualified business; restrictions and 
limitations 

The Administration is empowered to the ex-
tent and in such amounts as provided in advance 
in appropriation Acts to make loans for plant 
acquisition, construction, conversion, or expan-
sion, including the acquisition of land, material, 
supplies, equipment, and working capital, and to 
make loans to any qualified small business con-
cern, including those owned by qualified Indian 
tribes, for purposes of this chapter. Such financ-
ings may be made either directly or in coopera-
tion with banks or other financial institutions 
through agreements to participate on an imme-
diate or deferred (guaranteed) basis. These pow-
ers shall be subject, however, to the following 
restrictions, limitations, and provisions: 

(1) IN GENERAL.— 
(A) CREDIT ELSEWHERE.—No financial as-

sistance shall be extended pursuant to this 
subsection if the applicant can obtain credit 
elsewhere. No immediate participation may 
be purchased unless it is shown that a de-
ferred participation is not available; and no 
direct financing may be made unless it is 
shown that a participation is not available. 

(B) BACKGROUND CHECKS.—Prior to the ap-
proval of any loan made pursuant to this 
subsection, or section 503 of the Small Busi-

ness Investment Act of 1958 [15 U.S.C. 697], 
the Administrator may verify the appli-
cant’s criminal background, or lack thereof, 
through the best available means, including, 
if possible, use of the National Crime Infor-
mation Center computer system at the Fed-
eral Bureau of Investigation. 

(2) LEVEL OF PARTICIPATION IN GUARANTEED 
LOANS.— 

(A) IN GENERAL.—Except as provided in 
subparagraph (B), in an agreement to par-
ticipate in a loan on a deferred basis under 
this subsection (including a loan made under 
the Preferred Lenders Program), such par-
ticipation by the Administration shall be 
equal to— 

(i) 75 percent of the balance of the fi-
nancing outstanding at the time of dis-
bursement of the loan, if such balance ex-
ceeds $150,000; or 

(ii) 85 percent of the balance of the fi-
nancing outstanding at the time of dis-
bursement of the loan, if such balance is 
less than or equal to $150,000. 

(B) REDUCED PARTICIPATION UPON RE-
QUEST.— 

(i) IN GENERAL.—The guarantee percent-
age specified by subparagraph (A) for any 
loan under this subsection may be reduced 
upon the request of the participating lend-
er. 

(ii) PROHIBITION.—The Administration 
shall not use the guarantee percentage re-
quested by a participating lender under 
clause (i) as a criterion for establishing 
priorities in approving loan guarantee re-
quests under this subsection. 

(C) INTEREST RATE UNDER PREFERRED LEND-
ERS PROGRAM.— 

(i) IN GENERAL.—The maximum interest 
rate for a loan guaranteed under the Pre-
ferred Lenders Program shall not exceed 
the maximum interest rate, as determined 
by the Administration, applicable to other 
loans guaranteed under this subsection. 

(ii) PREFERRED LENDERS PROGRAM DE-
FINED.—For purposes of this subparagraph, 
the term ‘‘Preferred Lenders Program’’ 
means any program established by the Ad-
ministrator, as authorized under the pro-
viso in section 634(b)(7) of this title, under 
which a written agreement between the 
lender and the Administration delegates to 
the lender— 

(I) complete authority to make and 
close loans with a guarantee from the 
Administration without obtaining the 
prior specific approval of the Adminis-
tration; and 

(II) complete authority to service and 
liquidate such loans without obtaining 
the prior specific approval of the Admin-
istration for routine servicing and liq-
uidation activities, but shall not take 
any actions creating an actual or appar-
ent conflict of interest. 

(D) PARTICIPATION UNDER EXPORT WORKING 
CAPITAL PROGRAM.—Notwithstanding sub-
paragraph (A), in an agreement to partici-
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pate in a loan on a deferred basis under the 
Export Working Capital Program estab-
lished pursuant to paragraph (14)(A), such 
participation by the Administration shall 
not exceed 90 percent. 

(3) No loan shall be made under this sub-
section— 

(A) if the total amount outstanding and 
committed (by participation or otherwise) to 
the borrower from the business loan and in-
vestment fund established by this chapter 
would exceed $1,000,000 (or if the gross loan 
amount would exceed $2,000,000), except as 
provided in subparagraph (B); 

(B) if the total amount outstanding and 
committed (on a deferred basis) solely for 
the purposes provided in paragraph (16) to 
the borrower from the business loan and in-
vestment fund established by this chapter 
would exceed $1,250,000, of which not more 
than $750,000 may be used for working cap-
ital, supplies, or financings under paragraph 
(14) for export purposes; and 

(C) if effected either directly or in coopera-
tion with banks or other lending institutions 
through agreements to participate on an im-
mediate basis if the amount would exceed 
$350,000. 

(4) INTEREST RATES AND PREPAYMENT 
CHARGES.— 

(A) INTEREST RATES.—Notwithstanding the 
provisions of the constitution of any State 
or the laws of any State limiting the rate or 
amount of interest which may be charged, 
taken, received, or reserved, the maximum 
legal rate of interest on any financing made 
on a deferred basis pursuant to this sub-
section shall not exceed a rate prescribed by 
the Administration, and the rate of interest 
for the Administration’s share of any direct 
or immediate participation loan shall not 
exceed the current average market yield on 
outstanding marketable obligations of the 
United States with remaining periods to ma-
turity comparable to the average maturities 
of such loans and adjusted to the nearest 
one-eighth of 1 per centum, and an addi-
tional amount as determined by the Admin-
istration, but not to exceed 1 per centum per 
annum: Provided, That for those loans to as-
sist any public or private organization for 
the handicapped or to assist any handi-
capped individual as provided in paragraph 
(10) of this subsection, the interest rate shall 
be 3 per centum per annum. 

(B) PAYMENT OF ACCRUED INTEREST.— 
(i) IN GENERAL.—Any bank or other lend-

ing institution making a claim for pay-
ment on the guaranteed portion of a loan 
made under this subsection shall be paid 
the accrued interest due on the loan from 
the earliest date of default to the date of 
payment of the claim at a rate not to ex-
ceed the rate of interest on the loan on the 
date of default, minus one percent. 

(ii) LOANS SOLD ON SECONDARY MARKET.— 
If a loan described in clause (i) is sold on 
the secondary market, the amount of in-
terest paid to a bank or other lending in-
stitution described in that clause from the 

earliest date of default to the date of pay-
ment of the claim shall be no more than 
the agreed upon rate, minus one percent. 

(iii) APPLICABILITY.—Clauses (i) and (ii) 
shall not apply to loans made on or after 
October 1, 2000. 

(C) PREPAYMENT CHARGES 
(i) IN GENERAL.—A borrower who prepays 

any loan guaranteed under this subsection 
shall remit to the Administration a sub-
sidy recoupment fee calculated in accord-
ance with clause (ii) if— 

(I) the loan is for a term of not less 
than 15 years; 

(II) the prepayment is voluntary; 
(III) the amount of prepayment in any 

calendar year is more than 25 percent of 
the outstanding balance of the loan; and 

(IV) the prepayment is made within 
the first 3 years after disbursement of 
the loan proceeds. 

(ii) SUBSIDY RECOUPMENT FEE.—The sub-
sidy recoupment fee charged under clause 
(i) shall be— 

(I) 5 percent of the amount of prepay-
ment, if the borrower prepays during the 
first year after disbursement; 

(II) 3 percent of the amount of prepay-
ment, if the borrower prepays during the 
second year after disbursement; and 

(III) 1 percent of the amount of prepay-
ment, if the borrower prepays during the 
third year after disbursement. 

(5) No such loans including renewals and ex-
tensions thereof may be made for a period or 
periods exceeding twenty-five years, except 
that such portion of a loan made for the pur-
pose of acquiring real property or construct-
ing, converting, or expanding facilities may 
have a maturity of twenty-five years plus such 
additional period as is estimated may be re-
quired to complete such construction, conver-
sion, or expansion. 

(6) All loans made under this subsection 
shall be of such sound value or so secured as 
reasonably to assure repayment: Provided, 

however, That— 
(A) for loans to assist any public or private 

organization or to assist any handicapped in-
dividual as provided in paragraph (10) of this 
subsection any reasonable doubt shall be re-
solved in favor of the applicant; 

(B) recognizing that greater risk may be 
associated with loans for energy measures as 
provided in paragraph (12) of this subsection, 
factors in determining ‘‘sound value’’ shall 
include, but not be limited to, quality of the 
product or service; technical qualifications 
of the applicant or his employees; sales pro-
jections; and the financial status of the busi-
ness concern: Provided further, That such 
status need not be as sound as that required 
for general loans under this subsection; and 1 

(C) Repealed. Pub. L. 97–35, title XIX, 
§ 1910, Aug. 13, 1981, 95 Stat. 778. 

On that portion of the loan used to refinance 
existing indebtedness held by a bank or other 



Page 628 TITLE 15—COMMERCE AND TRADE § 636 

2 See References in Text note below. 
3 So in original. Probably should be ‘‘(B)’’. 

lending institution, the Administration shall 
limit the amount of deferred participation to 
80 per centum of the amount of the loan at the 
time of disbursement: Provided further, That 
any authority conferred by this subparagraph 
on the Administration shall be exercised sole-
ly by the Administration and shall not be del-
egated to other than Administration person-
nel. 

(7) The Administration may defer payments 
on the principal of such loans for a grace pe-
riod and use such other methods as it deems 
necessary and appropriate to assure the suc-
cessful establishment and operation of such 
concern. 

(8) The Administration may make loans 
under this subsection to small business con-
cerns owned and controlled by disabled veter-
ans (as defined in section 4211(3) of title 38). 

(9) The Administration may provide loans 
under this subsection to finance residential or 
commercial construction or rehabilitation for 
sale: Provided, however, That such loans shall 
not be used primarily for the acquisition of 
land. 

(10) The Administration may provide guar-
anteed loans under this subsection to assist 
any public or private organization for the 
handicapped or to assist any handicapped indi-
vidual, including service-disabled veterans, in 
establishing, acquiring, or operating a small 
business concern. 

(11) The Administration may provide loans 
under this subsection to any small business 
concern, or to any qualified person seeking to 
establish such a concern when it determines 
that such loan will further the policies estab-
lished in section 631(c) 2 of this title, with par-
ticular emphasis on the preservation or estab-
lishment of small business concerns located in 
urban or rural areas with high proportions of 
unemployed or low-income individuals or 
owned by low-income individuals. 

(12)(A) The Administration may provide 
loans under this subsection to assist any small 
business concern, including start up, to enable 
such concern to design architecturally or engi-
neer, manufacture, distribute, market, install, 
or service energy measures: Provided, however, 
That such loan proceeds shall not be used pri-
marily for research and development. 

(b) 3 The Administration may provide de-
ferred participation loans under this sub-
section to finance the planning, design, or in-
stallation of pollution control facilities for the 
purposes set forth in section 404 of the Small 
Business Investment Act of 1958 [15 U.S.C. 
694–1]. Notwithstanding the limitation ex-
pressed in paragraph (3) of this subsection, a 
loan made under this paragraph may not re-
sult in a total amount outstanding and com-
mitted to a borrower from the business loan 
and investment fund of more than $1,000,000. 

(13) The Administration may provide fi-
nancings under this subsection to State and 
local development companies for the purposes 
of, and subject to the restrictions in, title V of 
the Small Business Investment Act of 1958 [15 
U.S.C. 695 et seq.]. 

(14)(A) The Administration may provide ex-
tensions of credit, standby letters of credit, re-
volving lines of credit for export purposes, and 
other financing to enable small business con-
cerns, including small business export trading 
companies and small business export manage-
ment companies, to develop foreign markets. 
A bank or participating lending institution 
may establish the rate of interest on such fi-
nancings as may be legal and reasonable. 

(B) When considering loan or guarantee ap-
plications, the Administration shall give 
weight to export-related benefits, including 
opening new markets for United States goods 
and services abroad and encouraging the in-
volvement of small businesses, including agri-
cultural concerns, in the export market. 

(C) The Administration shall aggressively 
market its export financing program to small 
businesses. 

(15)(A) The Administration may guarantee 
loans under this subsection to qualified em-
ployee trusts with respect to a small business 
concern for the purpose of purchasing stock of 
the concern under a plan approved by the Ad-
ministrator which, when carried out, results 
in the qualified employee trust owning at 
least 51 per centum of the stock of the con-
cern. 

(B) The plan requiring the Administrator’s 
approval under subparagraph (A) shall be sub-
mitted to the Administration by the trustee of 
such trust with its application for the guaran-
tee. Such plan shall include an agreement 
with the Administrator which is binding on 
such trust and on the small business concern 
and which provides that— 

(i) not later than the date the loan guaran-
teed under subparagraph (A) is repaid (or as 
soon thereafter as is consistent with the re-
quirements of section 401(a) of title 26), at 
least 51 per centum of the total stock of such 
concern shall be allocated to the accounts of 
at least 51 per centum of the employees of 
such concern who are entitled to share in 
such allocation, 

(ii) there will be periodic reviews of the 
role in the management of such concern of 
employees to whose accounts stock is allo-
cated, and 

(iii) there will be adequate management to 
assure management expertise and continu-
ity. 

(C) In determining whether to guarantee any 
loan under this paragraph, the individual busi-
ness experience or personal assets of em-
ployee-owners shall not be used as criteria, ex-
cept inasmuch as certain employee-owners 
may assume managerial responsibilities, in 
which case business experience may be consid-
ered. 

(D) For purposes of this paragraph, a cor-
poration which is controlled by any other per-
son shall be treated as a small business con-
cern if such corporation would, after the plan 
described in subparagraph (B) is carried out, 
be treated as a small business concern. 

(E) The Administration shall compile a sepa-
rate list of applications for assistance under 
this paragraph, indicating which applications 
were accepted and which were denied, and 
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shall report periodically to the Congress on 
the status of employee-owned firms assisted 
by the Administration. 

(16)(A) The Administration may guarantee 
loans under this paragraph to assist any eligi-
ble small business concern in an industry en-
gaged in or adversely affected by international 
trade in the financing of the acquisition, con-
struction, renovation, modernization, im-
provement or expansion of productive facili-
ties or equipment to be used in the United 
States in the production of goods and services 
involved in international trade, if the Admin-
istration determines that the appropriate up-
grading of plant and equipment will allow the 
concern to improve its competitive position. 
Each such loan shall be secured by a first lien 
position or first mortgage on the property or 
equipment financed by the loan. 

(B) A small business concern shall be consid-
ered to be engaged in or adversely affected by 
international trade for purposes of this provi-
sion if such concern is, as determined by the 
Administration in accordance with regula-
tions that it shall develop— 

(i) in a position to significantly expand ex-
isting export markets or develop new export 
markets; or 

(ii) adversely affected by import competi-
tion in that it is— 

(I) confronting increased direct competi-
tion with foreign firms in the relevant 
market; and 

(II) can demonstrate injury attributable 
to such competition. 

(17) The Administration shall authorize 
lending institutions and other entities in addi-
tion to banks to make loans authorized under 
this subsection. 

(18) GUARANTEE FEES.— 
(A) IN GENERAL.—With respect to each loan 

guaranteed under this subsection (other 
than a loan that is repayable in 1 year or 
less), the Administration shall collect a 
guarantee fee, which shall be payable by the 
participating lender, and may be charged to 
the borrower, as follows: 

(i) A guarantee fee equal to 2 percent of 
the deferred participation share of a total 
loan amount that is not more than 
$150,000. 

(ii) A guarantee fee equal to 3 percent of 
the deferred participation share of a total 
loan amount that is more than $150,000, 
but not more than $700,000. 

(iii) A guarantee fee equal to 3.5 percent 
of the deferred participation share of a 
total loan amount that is more than 
$700,000. 

(B) RETENTION OF CERTAIN FEES.—Lenders 
participating in the programs established 
under this subsection may retain not more 
than 25 percent of a fee collected under sub-
paragraph (A)(i). 

(C) TWO-YEAR REDUCTION IN FEES.—With re-
spect to loans approved during the 2-year pe-
riod beginning on October 1, 2002, the guar-
antee fee under subparagraph (A) shall be as 
follows: 

(i) A guarantee fee equal to 1 percent of 
the deferred participation share of a total 

loan amount that is not more than 
$150,000. 

(ii) A guarantee fee equal to 2.5 percent 
of the deferred participation share of a 
total loan amount that is more than 
$150,000, but not more than $700,000. 

(iii) A guarantee fee equal to 3.5 percent 
of the deferred participation share of a 
total loan amount that is more than 
$700,000. 

(19)(A) In addition to the Preferred Lenders 
Program authorized by the proviso in section 
634(b)(7) of this title, the Administration is au-
thorized to establish a Certified Lenders Pro-
gram for lenders who establish their knowl-
edge of Administration laws and regulations 
concerning the guaranteed loan program and 
their proficiency in program requirements. 
The designation of a lender as a certified lend-
er shall be suspended or revoked at any time 
that the Administration determines that the 
lender is not adhering to its rules and regula-
tions or that the loss experience of the lender 
is excessive as compared to other lenders, but 
such suspension or revocation shall not affect 
any outstanding guarantee. 

(B) In order to encourage all lending institu-
tions and other entities making loans author-
ized under this subsection to provide loans of 
$50,000 or less in guarantees to eligible small 
business loan applicants, the Administration 
shall develop and allow participating lenders 
to solely utilize a uniform and simplified loan 
form for such loans. 

(C) AUTHORITY TO LIQUIDATE LOANS.— 
(i) IN GENERAL.—The Administrator may 

permit lenders participating in the Certified 
Lenders Program to liquidate loans made 
with a guarantee from the Administration 
pursuant to a liquidation plan approved by 
the Administrator. 

(ii) AUTOMATIC APPROVAL.—If the Adminis-
trator does not approve or deny a request for 
approval of a liquidation plan within 10 busi-
ness days of the date on which the request is 
made (or with respect to any routine liq-
uidation activity under such a plan, within 5 
business days) such request shall be deemed 
to be approved. 

(20)(A) The Administration is empowered to 
make loans either directly or in cooperation 
with banks or other financial institutions 
through agreements to participate on an im-
mediate or deferred (guaranteed) basis to 
small business concerns eligible for assistance 
under subsection (j)(10) of this section and sec-
tion 637(a) of this title. Such assistance may 
be provided only if the Administration deter-
mines that— 

(i) the type and amount of such assistance 
requested by such concern is not otherwise 
available on reasonable terms from other 
sources; 

(ii) with such assistance such concern has 
a reasonable prospect for operating soundly 
and profitably within a reasonable period of 
time; 

(iii) the proceeds of such assistance will be 
used within a reasonable time for plant con-
struction, conversion, or expansion, includ-
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ing the acquisition of equipment, facilities, 
machinery, supplies, or material or to sup-
ply such concern with working capital to be 
used in the manufacture of articles, equip-
ment, supplies, or material for defense or ci-
vilian production or as may be necessary to 
insure a well-balanced national economy; 
and 

(iv) such assistance is of such sound value 
as reasonably to assure that the terms under 
which it is provided will not be breached by 
the small business concern. 

(B)(i) No loan shall be made under this para-
graph if the total amount outstanding and 
committed (by participation or otherwise) to 
the borrower would exceed $750,000. 

(ii) Subject to the provisions of clause (i), in 
agreements to participate in loans on a de-
ferred (guaranteed) basis, participation by the 
Administration shall be not less than 85 per 
centum of the balance of the financing out-
standing at the time of disbursement. 

(iii) The rate of interest on financings made 
on a deferred (guaranteed) basis shall be legal 
and reasonable. 

(iv) Financings made pursuant to this para-
graph shall be subject to the following limita-
tions: 

(I) No immediate participation may be 
purchased unless it is shown that a deferred 
participation is not available. 

(II) No direct financing may be made un-
less it is shown that a participation is un-
available. 

(C) A direct loan or the Administration’s 
share of an immediate participation loan made 
pursuant to this paragraph shall be any se-
cured debt instrument— 

(i) that is subordinated by its terms to all 
other borrowings of the issuer; 

(ii) the rate of interest on which shall not 
exceed the current average market yield on 
outstanding marketable obligations of the 
United States with remaining periods to ma-
turity comparable to the average maturities 
of such loan and adjusted to the nearest one- 
eighth of 1 per centum; 

(iii) the term of which is not more than 
twenty-five years; and 

(iv) the principal on which is amortized at 
such rate as may be deemed appropriate by 
the Administration, and the interest on 
which is payable not less often than annu-
ally. 

(21)(A) The Administration may make loans 
on a guaranteed basis under the authority of 
this subsection— 

(i) to a small business concern that has 
been (or can reasonably be expected to be) 
detrimentally affected by— 

(I) the closure (or substantial reduction) 
of a Department of Defense installation; or 

(II) the termination (or substantial re-
duction) of a Department of Defense pro-
gram on which such small business was a 
prime contractor or subcontractor (or sup-
plier) at any tier; or 

(ii) to a qualified individual or a veteran 
seeking to establish (or acquire) and operate 
a small business concern. 

(B) Recognizing that greater risk may be as-
sociated with a loan to a small business con-
cern described in subparagraph (A)(i), any rea-
sonable doubts concerning the firm’s proposed 
business plan for transition to nondefense-re-
lated markets shall be resolved in favor of the 
loan applicant when making any determina-
tion regarding the sound value of the proposed 
loan in accordance with paragraph (6). 

(C) Loans pursuant to this paragraph shall 
be authorized in such amounts as provided in 
advance in appropriation Acts for the purposes 
of loans under this paragraph. 

(D) For purposes of this paragraph a quali-
fied individual is— 

(i) a member of the Armed Forces of the 
United States, honorably discharged from 
active duty involuntarily or pursuant to a 
program providing bonuses or other induce-
ments to encourage voluntary separation or 
early retirement; 

(ii) a civilian employee of the Department 
of Defense involuntarily separated from Fed-
eral service or retired pursuant to a program 
offering inducements to encourage early re-
tirement; or 

(iii) an employee of a prime contractor, 
subcontractor, or supplier at any tier of a 
Department of Defense program whose em-
ployment is involuntarily terminated (or 
voluntarily terminated pursuant to a pro-
gram offering inducements to encourage vol-
untary separation or early retirement) due 
to the termination (or substantial reduc-
tion) of a Department of Defense program. 

(E) JOB CREATION AND COMMUNITY BENEFIT.— 
In providing assistance under this paragraph, 
the Administration shall develop procedures 
to ensure, to the maximum extent practicable, 
that such assistance is used for projects that— 

(i) have the greatest potential for— 
(I) creating new jobs for individuals 

whose employment is involuntarily termi-
nated due to reductions in Federal defense 
expenditures; or 

(II) preventing the loss of jobs by em-
ployees of small business concerns de-
scribed in subparagraph (A)(i); and 

(ii) have substantial potential for stimu-
lating new economic activity in commu-
nities most affected by reductions in Federal 
defense expenditures. 

(22) The Administration is authorized to per-
mit participating lenders to impose and col-
lect a reasonable penalty fee on late payments 
of loans guaranteed under this subsection in 
an amount not to exceed 5 percent of the 
monthly loan payment per month plus inter-
est. 

(23) ANNUAL FEE.— 
(A) IN GENERAL.—With respect to each loan 

guaranteed under this subsection, the Ad-
ministration shall, in accordance with such 
terms and procedures as the Administration 
shall establish by regulation, assess and col-
lect an annual fee in an amount equal to 0.5 
percent of the outstanding balance of the de-
ferred participation share of the loan. With 
respect to loans approved during the 2-year 
period beginning on October 1, 2002, the an-
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nual fee assessed and collected under the 
preceding sentence shall be in an amount 
equal to 0.25 percent of the outstanding bal-
ance of the deferred participation share of 
the loan. 

(B) PAYER.—The annual fee assessed under 
subparagraph (A) shall be payable by the 
participating lender and shall not be charged 
to the borrower. 

(24) NOTIFICATION REQUIREMENT.—The Ad-
ministration shall notify the Committees on 
Small Business of the Senate and the House of 
Representatives not later than 15 days before 
making any significant policy or administra-
tive change affecting the operation of the loan 
program under this subsection. 

(25) LIMITATION ON CONDUCTING PILOT 
PROJECTS.— 

(A) IN GENERAL.—Not more than 10 percent 
of the total number of loans guaranteed in 
any fiscal year under this subsection may be 
awarded as part of a pilot program which is 
commenced by the Administrator on or after 
October 1, 1996. 

(B) ‘‘PILOT PROGRAM’’ DEFINED.—In this 
paragraph, the term ‘pilot program’ means 
any lending program initiative, project, in-
novation, or other activity not specifically 
authorized by law. 

(C) LOW DOCUMENTATION LOAN PROGRAM.— 
The Administrator may carry out the low 
documentation loan program for loans of 
$100,000 or less only through lenders with 
significant experience in making small busi-
ness loans. Not later than 90 days after Sep-
tember 30, 1996, the Administrator shall pro-
mulgate regulations defining the experience 
necessary for participation as a lender in the 
low documentation loan program. 

(26) CALCULATION OF SUBSIDY RATE.—All fees, 
interest, and profits received and retained by 
the Administration under this subsection shall 
be included in the calculations made by the 
Director of the Office of Management and 
Budget to offset the cost (as that term is de-
fined in section 661a of title 2) to the Adminis-
tration of purchasing and guaranteeing loans 
under this chapter. 

(27) Repealed. Pub. L. 106–8, § 3(c), Apr. 2, 
1999, 113 Stat. 16. 

(28) LEASING.—In addition to such other 
lease arrangements as may be authorized by 
the Administration, a borrower may perma-
nently lease to one or more tenants not more 
than 20 percent of any property constructed 
with the proceeds of a loan guaranteed under 
this subsection, if the borrower permanently 
occupies and uses not less than 60 percent of 
the total business space in the property. 

(29) REAL ESTATE APPRAISALS.—With respect 
to a loan under this subsection that is secured 
by commercial real property, an appraisal of 
such property by a State licensed or certified 
appraiser— 

(A) shall be required by the Administra-
tion in connection with any such loan for 
more than $250,000; or 

(B) may be required by the Administration 
or the lender in connection with any such 
loan for $250,000 or less, if such appraisal is 

necessary for appropriate evaluation of cred-
itworthiness. 

(30) OWNERSHIP REQUIREMENTS.—Ownership 
requirements to determine the eligibility of a 
small business concern that applies for assist-
ance under any credit program under this 
chapter shall be determined without regard to 
any ownership interest of a spouse arising 
solely from the application of the community 
property laws of a State for purposes of deter-
mining marital interests. 

(b) Disaster loans; authorization, scope, terms 
and conditions, etc. 

Except as to agricultural enterprises as de-
fined in section 647(b)(1) of this title, the,4 Ad-
ministration also is empowered to the extent 
and in such amounts as provided in advance in 
appropriation Acts— 

(1)(A) to make such loans (either directly or 
in cooperation with banks or other lending in-
stitutions through agreements to participate 
on an immediate or deferred (guaranteed) 
basis) as the Administration may determine to 
be necessary or appropriate to repair, rehabili-
tate or replace property, real or personal, 
damaged or destroyed by or as a result of nat-
ural or other disasters: Provided, That such 
damage or destruction is not compensated for 
by insurance or otherwise: And provided fur-

ther, That the Administration may increase 
the amount of the loan by up to an additional 
20 per centum if it determines such increase to 
be necessary or appropriate in order to protect 
the damaged or destroyed property from pos-
sible future disasters by taking mitigating 
measures, including, but not limited to, con-
struction of retaining walls and sea walls, 
grading and contouring land, relocating utili-
ties and modifying structures; 

(B) to refinance any mortgage or other lien 
against a totally destroyed or substantially 
damaged home or business concern: Provided, 
That no loan or guarantee shall be extended 
unless the Administration finds that (i) the 
applicant is not able to obtain credit else-
where; (ii) such property is to be repaired, re-
habilitated, or replaced; (iii) the amount refi-
nanced shall not exceed the amount of phys-
ical loss sustained; and (iv) such amounts 
shall be reduced to the extent such mortgage 
or lien is satisfied by insurance or otherwise; 
and 

(C) during fiscal years 2000 through 2004, to 
establish a predisaster mitigation program to 
make such loans (either directly or in coopera-
tion with banks or other lending institutions 
through agreements to participate on an im-
mediate or deferred (guaranteed) basis), as the 
Administrator may determine to be necessary 
or appropriate, to enable small businesses to 
use mitigation techniques in support of a for-
mal mitigation program established by the 
Federal Emergency Management Agency, ex-
cept that no loan or guarantee may be ex-
tended to a small business under this subpara-
graph unless the Administration finds that the 
small business is otherwise unable to obtain 
credit for the purposes described in this sub-
paragraph; 
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(2) to make such loans (either directly or in 
cooperation with banks or other lending insti-
tutions through agreements to participate on 
an immediate or deferred (guaranteed) basis) 
as the Administration may determined to be 
necessary or appropriate to any small business 
concern or small agricultural cooperative lo-
cated in an area affected by a disaster, if the 
Administration determines that the concern 
or the cooperative has suffered a substantial 
economic injury as a result of such disaster 
and if such disaster constitutes— 

(A) a major disaster, as determined by the 
President under the Disaster Relief and 
Emergency Assistance Act [42 U.S.C. 5121 et 
seq.]; or 

(B) a natural disaster, as determined by 
the Secretary of Agriculture pursuant to the 
Consolidated Farm and Rural Development 
Act (7 U.S.C. 1961); or 

(C) a disaster, as determined by the Ad-
ministrator of the Small Business Adminis-
tration; or 

(D) if no disaster declaration has been is-
sued pursuant to subparagraph (A), (B), or 
(C), the Governor of a State in which a disas-
ter has occurred may certify to the Small 
Business Administration that small business 
concerns or small agricultural cooperatives 
(1) have suffered economic injury as a result 
of such disaster, and (2) are in need of finan-
cial assistance which is not available on rea-
sonable terms in the disaster stricken area. 
Upon receipt of such certification, the Ad-
ministration may then make such loans as 
would have been available under this para-
graph if a disaster declaration had been is-
sued. 

Provided, That no loan or guarantee shall be 
extended pursuant to this paragraph (2) unless 
the Administration finds that the applicant is 
not able to obtain credit elsewhere. 

(3)(A) In this paragraph— 
(i) the term ‘‘essential employee’’ means 

an individual who is employed by a small 
business concern and whose managerial or 
technical expertise is critical to the success-
ful day-to-day operations of that small busi-
ness concern; 

(ii) the term ‘‘period of military conflict’’ 
has the meaning given the term in sub-
section (n)(1) of this section; and 

(iii) the term ‘‘substantial economic in-
jury’’ means an economic harm to a business 
concern that results in the inability of the 
business concern— 

(I) to meet its obligations as they ma-
ture; 

(II) to pay its ordinary and necessary op-
erating expenses; or 

(III) to market, produce, or provide a 
product or service ordinarily marketed, 
produced, or provided by the business con-
cern. 

(B) The Administration may make such dis-
aster loans (either directly or in cooperation 
with banks or other lending institutions 
through agreements to participate on an im-
mediate or deferred basis) to assist a small 
business concern that has suffered or that is 

likely to suffer substantial economic injury as 
the result of an essential employee of such 
small business concern being ordered to active 
military duty during a period of military con-
flict. 

(C) A small business concern described in 
subparagraph (B) shall be eligible to apply for 
assistance under this paragraph during the pe-
riod beginning on the date on which the essen-
tial employee is ordered to active duty and 
ending on the date that is 90 days after the 
date on which such essential employee is dis-
charged or released from active duty. 

(D) Any loan or guarantee extended pursu-
ant to this paragraph shall be made at the 
same interest rate as economic injury loans 
under paragraph (2). 

(E) No loan may be made under this para-
graph, either directly or in cooperation with 
banks or other lending institutions through 
agreements to participate on an immediate or 
deferred basis, if the total amount outstanding 
and committed to the borrower under this sub-
section would exceed $1,500,000, unless such ap-
plicant constitutes a major source of employ-
ment in its surrounding area, as determined 
by the Administration, in which case the Ad-
ministration, in its discretion, may waive the 
$1,500,000 limitation. 

(F) For purposes of assistance under this 
paragraph, no declaration of a disaster area 
shall be required. 

No loan under this subsection, including re-
newals and extensions thereof, may be made for 
a period or periods exceeding thirty years: Pro-

vided, That the Administrator may consent to a 
suspension in the payment of principal and in-
terest charges on, and to an extension in the 
maturity of, the Federal share of any loan under 
this subsection for a period not to exceed five 
years, if (A) the borrower under such loan is a 
homeowner or a small business concern, (B) the 
loan was made to enable (i) such homeowner to 
repair or replace his home, or (ii) such concern 
to repair or replace plant or equipment which 
was damaged or destroyed as the result of a dis-
aster meeting the requirements of clause (A) or 
(B) of paragraph (2) of this subsection, and (C) 
the Administrator determines such action is 
necessary to avoid severe financial hardship: 
Provided further, That the provisions of para-
graph (1) of subsection (c) of this section shall 
not be applicable to any such loan having a ma-
turity in excess of twenty years. Notwithstand-
ing the provisions of any other law, the interest 
rate on the Administration’s share of any loan 
made under this subsection, except as provided 
in subsection (c) of this section, shall not exceed 
the average annual interest rate on all interest- 
bearing obligations of the United States then 
forming a part of the public debt as computed at 
the end of the fiscal year next preceding the 
date of the loan and adjusted to the nearest one- 
eighth of 1 per centum plus one-quarter of 1 per 
centum: Provided, however, That the interest 
rate for loans made under paragraphs (1) and (2) 
hereof shall not exceed the rate of interest 
which is in effect at the time of the occurrence 
of the disaster. In agreements to participate in 
loans on a deferred basis under this subsection, 
such participation by the Administration shall 
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not be in excess of 90 per centum of the balance 
of the loan outstanding at the time of disburse-
ment. Notwithstanding any other provision of 
law, the interest rate on the Administration’s 
share of any loan made pursuant to paragraph 
(1) of this subsection to repair or replace a pri-
mary residence and/or replace or repair damaged 
or destroyed personal property, less the amount 
of compensation by insurance or otherwise, with 
respect to a disaster occurring on or after July 
1, 1976, and prior to October 1, 1978, shall be: 1 
per centum on the amount of such loan not ex-
ceeding $10,000, and 3 per centum on the amount 
of such loan over $10,000 but not exceeding 
$40,000. The interest rate on the Administra-
tion’s share of the first $250,000 of all other loans 
made pursuant to paragraph (1) of this sub-
section, with respect to a disaster occurring on 
or after July 1, 1976, and prior to October 1, 1978, 
shall be 3 per centum. All repayments of prin-
cipal on the Administration’s share of any loan 
made under the above provisions shall first be 
applied to reduce the principal sum of such loan 
which bears interest at the lower rates provided 
in this paragraph. The principal amount of any 
loan made pursuant to paragraph (1) in connec-
tion with a disaster which occurs on or after 
April 1, 1977, but prior to January 1, 1978, may be 
increased by such amount, but not more than 
$2,000, as the Administration determines to be 
reasonable in light of the amount and nature of 
loss, damage, or injury sustained in order to fi-
nance the installation of insulation in the prop-
erty which was lost, damaged, or injured, if the 
uninsured, damaged portion of the property is 10 
per centum or more of the market value of the 
property at the time of the disaster. Not later 
than June 1, 1978, the Administration shall pre-
pare and transmit to the Select Committee on 
Small Business of the Senate, the Committee on 
Small Business of the House of Representatives, 
and the Committees of the Senate and House of 
Representatives having jurisdiction over meas-
ures relating to energy conservation, a report on 
its activities under this paragraph, including 
therein an evaluation of the effect of such ac-
tivities on encouraging the installation of insu-
lation in property which is repaired or replaced 
after a disaster which is subject to this para-
graph, and its recommendations with respect to 
the continuation, modification, or termination 
of such activities. 

In the administration of the disaster loan pro-
gram under paragraphs (1), (2), and (4) of this 
subsection, in the case of property loss or dam-
age or injury resulting from a major disaster as 
determined by the President or a disaster as de-
termined by the Administrator which occurs on 
or after January 1, 1971, and prior to July 1, 1973, 
the Small Business Administration, to the ex-
tent such loss or damage or injury is not com-
pensated for by insurance or otherwise— 

(A) may make any loan for repair, rehabili-
tation, or replacement of property damaged or 
destroyed without regard to whether the re-
quired financial assistance is otherwise avail-
able from private sources; 

(B) may, in the case of the total destruction 
or substantial property damage of a home or 
business concern, refinance any mortgage or 
other liens outstanding against the destroyed 

or damaged property if such property is to be 
repaired, rehabilitated, or replaced, except 
that (1) in the case of a business concern, the 
amount refinanced shall not exceed the 
amount of the physical loss sustained, and (2) 
in the case of a home, the amount of each 
monthly payment of principal and interest on 
the loan after refinancing under this clause 
shall not be less than the amount of each such 
payment made prior to such refinancing; 

(C) may, in the case of a loan made under 
clause (A) or a mortgage or other lien refi-
nanced under clause (B) in connection with 
the destruction of, or substantial damage to, 
property owned and used as a residence by an 
individual who by reason of retirement, dis-
ability, or other similar circumstances relies 
for support on survivor, disability, or retire-
ment benefits under a pension, insurance, or 
other programs, consent to the suspension of 
the payments of the principal of that loan, 
mortgage, or lien during the lifetime of that 
individual and his spouse for so long as the Ad-
ministration determines that making such 
payments would constitute a substantial hard-
ship; 

(D) shall notwithstanding the provisions of 
any other law and upon presentation by the 
applicant of proof of loss or damage or injury 
and a bona fide estimate of cost of repair, re-
habilitation, or replacement, cancel the prin-
cipal of any loan made to cover a loss or dam-
age or injury resulting from such disaster, ex-
cept that— 

(i) with respect to a loan made in connec-
tion with a disaster occurring on or after 
January 1, 1971 but prior to January 1, 1972, 
the total amount so canceled shall not ex-
ceed $2,500, and the interest on the balance 
of the loan shall be at a rate of 3 per centum 
per annum; and 

(ii) with respect to a loan made in connec-
tion with a disaster occurring on or after 
January 1, 1972 but prior to July 1, 1973, the 
total amount so canceled shall not exceed 
$5,000 and the interest on the balance of the 
loan shall be at a rate of 1 percentum per 
annum. 

(E) 5 A State grant made on or prior to July 
1, 1979, shall not be considered compensation 
for the purpose of applying the provisions of 
section 312(a) of the Disaster Relief and Emer-
gency Assistance Act [42 U.S.C. 5155(a)] to a 
disaster loan under paragraph (1), (2), or (4) of 
this subsection. 

With respect to any loan referred to in clause 
(D) which is outstanding on August 16, 1972, the 
Administrator shall— 

(i) make such change in the interest rate on 
the balance of such loan as is required under 
that clause effective as of August 16, 1972; and 

(ii) in applying the limitation set forth in 
that clause with respect to the total amount 
of such loan which may be canceled, consider 
as part of the amount so canceled any part of 
such loan which was previously canceled pur-
suant to section 231 of the Disaster Relief Act 
of 1970 [15 U.S.C. 636a]. 
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Whoever wrongfully misapplies the proceeds of 
a loan obtained under this subsection shall be 
civilly liable to the Administrator in an amount 
equal to one-and-one half times the original 
principal amount of the loan. 

(c) Extension or renewal of loans; purchase of 
participations; assumption of obligations; 
disaster loans; interest rates; loan amounts 

(1) The Administration may further extend 
the maturity of or renew any loan made pursu-
ant to this section, or any loan transferred to 
the Administration pursuant to Reorganiza-
tion Plan Numbered 2 of 1954, or Reorganiza-
tion Plan Numbered 1 of 1957, for additional 
periods not to exceed ten years beyond the pe-
riod stated therein, if such extension or re-
newal will aid in the orderly liquidation of 
such loan. 

(2) During any period in which principal and 
interest charges are suspended on the Federal 
share of any loan, as provided in subsection (b) 
of this section, the Administrator shall, upon 
the request of any person, firm, or corporation 
having a participation in such loan, purchase 
such participation, or assume the obligation of 
the borrower, for the balance of such period, to 
make principal and interest payments on the 
non-Federal share of such loan: Provided, That 
no such payments shall be made by the Ad-
ministrator in behalf of any borrower unless 
(i) the Administrator determines that such ac-
tion is necessary in order to avoid a default, 
and (ii) the borrower agrees to make payments 
to the Administration in an aggregate amount 
equal to the amount paid in its behalf by the 
Administrator, in such manner and at such 
times (during or after the term of the loan) as 
the Administrator shall determine having due 
regard to the purposes sought to be achieved 
by this paragraph. 

(3) With respect to a disaster occurring on or 
after October 1, 1978, and prior 6 August 13, 
1981, on the Administration’s share of loans 
made pursuant to paragraph (1) of subsection 
(b) of this section— 

(A) if the loan proceeds are to repair or re-
place a primary residence and/or repair or 
replace damaged or destroyed personal prop-
erty, the interest rate shall be 3 percent on 
the first $55,000 of such loan; 

(B) if the loan proceeds are to repair or re-
place property damaged or destroyed and if 
the applicant is a business concern which is 
unable to obtain sufficient credit elsewhere, 
the interest rate shall be as determined by 
the Administration, but not in excess of 5 
percent per annum; and 

(C) if the loan proceeds are to repair or re-
place property damaged or destroyed and if 
the applicant is a business concern which is 
able to obtain sufficient credit elsewhere, 
the interest rate shall not exceed the cur-
rent average market yield on outstanding 
marketable obligations of the United States 
with remaining periods to maturity com-
parable to the average maturities of such 
loans and adjusted to the nearest one-eighth 
of 1 percent, and an additional amount as de-

termined by the Administration, but not to 
exceed 1 percent: Provided, That three years 
after such loan is fully disbursed and every 
two years thereafter for the term of the 
loan, if the Administration determines that 
the borrower is able to obtain a loan from 
non-Federal sources at reasonable rates and 
terms for loans of similar purposes and peri-
ods of time, the borrower shall, upon request 
by the Administration, apply for and accept 
such a loan in sufficient amount to repay 
the Administration: Provided further, That 
no loan under subsection (b)(1) of this sec-
tion shall be made, either directly or in co-
operation with banks or other lending insti-
tutions through agreements to participate 
on an immediate or deferred basis, if the 
total amount outstanding and committed to 
the borrower under such subsection would 
exceed $500,000 for each disaster, unless an 
applicant constitutes a major source of em-
ployment in an area suffering a disaster, in 
which case the Administration, in its discre-
tion, may waive the $500,000 limitation. 

(4) Notwithstanding the provisions of any 
other law, the interest rate on the Federal 
share of any loan made under subsection (b) of 
this section shall be— 

(A) in the case of a homeowner unable to 
secure credit elsewhere, the rate prescribed 
by the Administration but not more than 
one-half the rate determined by the Sec-
retary of the Treasury taking into consider-
ation the current average market yield on 
outstanding marketable obligations of the 
United States with remaining periods to ma-
turity comparable to the average maturities 
of such loans plus an additional charge of 
not to exceed 1 per centum per annum as de-
termined by the Administrator, and adjusted 
to the nearest one-eighth of 1 per centum 
but not to exceed 8 per centum per annum; 

(B) in the case of a homeowner able to se-
cure credit elsewhere, the rate prescribed by 
the Administration but not more than the 
rate determined by the Secretary of the 
Treasury taking into consideration the cur-
rent average market yield on outstanding 
marketable obligations of the United States 
with remaining periods to maturity com-
parable to the average maturities of such 
loans plus an additional charge of not to ex-
ceed 1 per centum per annum as determined 
by the Administrator, and adjusted to the 
nearest one-eighth of 1 per centum; 

(C) in the case of a business concern un-
able to obtain credit elsewhere, not to ex-
ceed 8 per centum per annum; 

(D) in the case of a business concern able 
to obtain credit elsewhere, the rate pre-
scribed by the Administration but not in ex-
cess of the rate prevailing in private market 
for similar loans and not more than the rate 
prescribed by the Administration as the 
maximum interest rate for deferred partici-
pation (guaranteed) loans under subsection 
(a) of this section. Loans under this subpara-
graph shall be limited to a maximum term 
of three years. 

(5) Notwithstanding the provisions of any 
other law, the interest rate on the Federal 
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share of any loan made under subsection (b)(1) 
and (b)(2) of this section on account of a disas-
ter commencing on or after October 1, 1982, 
shall be— 

(A) in the case of a homeowner unable to 
secure credit elsewhere, the rate prescribed 
by the Administration but not more than 
one-half the rate determined by the Sec-
retary of the Treasury taking into consider-
ation the current average market yield on 
outstanding marketable obligations of the 
United States with remaining periods to ma-
turity comparable to the average maturities 
of such loan plus an additional charge of not 
to exceed 1 per centum per annum as deter-
mined by the Administrator, and adjusted to 
the nearest one-eighth of 1 per centum, but 
not to exceed 4 per centum per annum; 

(B) in the case of a homeowner able to se-
cure credit elsewhere, the rate prescribed by 
the Administration but not more than the 
rate determined by the Secretary of the 
Treasury taking into consideration the cur-
rent average market yield on outstanding 
marketable obligations of the United States 
with remaining periods to maturity com-
parable to the average maturities of such 
loans plus an additional charge of not to ex-
ceed 1 per centum per annum as determined 
by the Administrator, and adjusted to the 
nearest one-eighth of 1 per centum, but not 
to exceed 8 per centum per annum; 

(C) in the case of a business or other con-
cern, including agricultural cooperatives, 
unable to obtain credit elsewhere, not to ex-
ceed 4 per centum per annum; 

(D) in the case of a business concern able 
to obtain credit elsewhere, the rate pre-
scribed by the Administration but not in ex-
cess of the lowest of (i) the rate prevailing in 
the private market for similar loans, (ii) the 
rate prescribed by the Administration as the 
maximum interest rate for deferred partici-
pation (guaranteed) loans under subsection 
(a) of this section, or (iii) 8 per centum per 
annum. Loans under this subparagraph shall 
be limited to a maximum term of three 
years. 

(6) Notwithstanding the provisions of any 
other law, such loans, subject to the reduc-
tions required by subparagraphs (A) and (B) of 
subsection (b)(1) of this section, shall be in 
amounts equal to 100 per centum of loss. The 
interest rates for loans made under subsection 
(b)(1) and (2) of this section, as determined 
pursuant to paragraph (5), shall be the rate of 
interest which is in effect on the date of the 
disaster commenced: Provided, That no loan 
under subsection (b)(1) and (2) of this section 
shall be made, either directly or in coopera-
tion with banks or other lending institutions 
through agreements to participate on an im-
mediate or deferred (guaranteed) basis, if the 
total amount outstanding and committed to 
the borrower under subsection (b) of this sec-
tion would exceed $500,000 for each disaster un-
less an applicant constitutes a major source of 
employment in an area suffering a disaster, in 
which case the Administration, in its discre-
tion, may waive the $500,000 limitation: Pro-

vided further, That the Administration, subject 

to the reductions required by subparagraphs 
(A) and (B) of subsection (b)(1) of this section, 
shall not reduce the amount of eligibility for 
any homeowner on account of loss of real es-
tate to less than $100,000 for each disaster nor 
for any homeowner or lessee on account of loss 
of personal property to less than $20,000 for 
each disaster, such sums being in addition to 
any eligible refinancing: Provided further, That 
the Administration shall not require collat-
eral for loans of $10,000 or less which are made 
under paragraph (1) of subsection (b) of this 
section. Employees of concerns sharing a com-
mon business premises shall be aggregated in 
determining ‘‘major source of employment’’ 
status for nonprofit applicants owning such 
premises. 

With respect to any loan which is outstanding 
on April 18, 1984, and which was made on ac-
count of a disaster commencing on or after Oc-
tober 1, 1982, the Administrator shall make such 
change in the interest rate on the balance of 
such loan as is required herein effective as of 
April 18, 1984. 

(7) The Administration shall not withhold 
disaster assistance pursuant to this paragraph 
to nurseries who are victims of drought disas-
ters. As used in subsection (b)(2) of this sec-
tion the term ‘‘an area affected by a disaster’’ 
includes any county, or county contiguous 
thereto, determined to be a disaster by the 
President, the Secretary of Agriculture or the 
Administrator of the Small Business Adminis-
tration. 

(d) Funds for small business development cen-
ters under section 648 of this title 

The Administration shall not fund any Small 
Business Development Center or any variation 
thereof, except as authorized in section 648 of 
this title. 

(e) [RESERVED] 

(f) [RESERVED] 

(g) Repealed. Pub. L. 97–35, title XIX, § 1913(c), 
Aug. 13, 1981, 95 Stat. 780 

(h) Loans to handicapped persons and organiza-
tions for handicapped 

(1) The Administration also is empowered, 
where other financial assistance is not available 
on reasonable terms, to make such loans (either 
directly or in cooperation with Banks or other 
lending institutions through agreements to par-
ticipate on an immediate or deferred basis) as 
the Administration may determine to be nec-
essary or appropriate— 

(A) to assist any public or private organiza-
tion— 

(i) which is organized under the laws of the 
United States or of any State, operated in 
the interest of handicapped individuals, the 
net income of which does not inure in whole 
or in part to the benefit of any shareholder 
or other individual; 

(ii) which complies with any applicable oc-
cupational health and safety standard pre-
scribed by the Secretary of Labor; and 

(iii) which, in the production of commod-
ities and in the provision of services during 
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any fiscal year in which it receives financial 
assistance under this subsection, employs 
handicapped individuals for not less than 75 
per centum of the man-hours required for 
the production or provision of the commod-
ities or services; or 

(B) to assist any handicapped individual in 
establishing, acquiring, or operating a small 
business concern. 

(2) The Administration’s share of any loan 
made under this subsection shall not exceed 
$350,000, nor may any such loan be made if the 
total amount outstanding and committed (by 
participation or otherwise) to the borrower from 
the business loan and investment fund estab-
lished by section 633(c)(1)(B) of this title would 
exceed $350,000. In agreements to participate in 
loans on a deferred basis under this subsection, 
the Administration’s participation may total 100 
per centum of the balance of the loan at the 
time of disbursement. The Administration’s 
share of any loan made under this subsection 
shall bear interest at the rate of 3 per centum 
per annum. The maximum term of any such 
loan, including extensions and renewals thereof, 
may not exceed fifteen years. All loans made 
under this subsection shall be of such sound 
value or so secured as reasonably to assure re-
payment: Provided, however, That any reason-
able doubt shall be resolved in favor of the appli-
cant. 

(3) For purposes of this subsection, the term 
‘‘handicapped individual’’ means a person who 
has a physical, mental, or emotional impair-
ment, defect, ailment, disease, or disability of a 
permanent nature which in any way limits the 
selection of any type of employment for which 
the person would otherwise be qualified or qual-
ifiable. 

(i) Loans to small business concerns located in 
urban or rural areas with high proportions 
of unemployed or low-income individuals, or 
owned by low-income individuals 

(1) The Administration also is empowered to 
make, participate (on an immediate basis) in, or 
guarantee loans, repayable in not more than fif-
teen years, to any small business concern, or to 
any qualified person seeking to establish such a 
concern, when it determines that such loans will 
further the policies established in section 631(b) 7 
of this title, with particular emphasis on the 
preservation or establishment of small business 
concerns located in urban or rural areas with 
high proportions of unemployed or low-income 
individuals, or owned by low-income individuals: 
Provided, however, That no such loans shall be 
made, participated in, or guaranteed if the total 
of such Federal assistance to a single borrower 
outstanding at any one time would exceed 
$100,000. The Administration may defer pay-
ments on the principal of such loans for a grace 
period and use such other methods as it deems 
necessary and appropriate to assure the success-
ful establishment and operation of such concern. 
The Administration may, in its discretion, as a 
condition of such financial assistance, require 
that the borrower take steps to improve his 

management skills by participating in a man-
agement training program approved by the Ad-
ministration: Provided, however, That any man-
agement training program so approved must be 
of sufficient scope and duration to provide rea-
sonable opportunity for the individuals served 
to develop entrepreneurial and managerial self- 
sufficiency. 

(2) The Administration shall encourage, as far 
as possible, the participation of the private busi-
ness community in the program of assistance to 
such concerns, and shall seek to stimulate new 
private lending activities to such concerns 
through the use of the loan guarantees, partici-
pations in loans, and pooling arrangements au-
thorized by this subsection. 

(3) To insure an equitable distribution between 
urban and rural areas for loans between $3,500 
and $100,000 made under this subsection, the Ad-
ministration is authorized to use the agencies 
and agreements and delegations developed under 
title III of the Economic Opportunity Act of 
1964, as amended [42 U.S.C. 2841 et seq.], as it 
shall determine necessary. 

(4) The Administration shall provide for the 
continuing evaluation of programs under this 
subsection, including full information on the lo-
cation, income characteristics, and types of 
businesses and individuals assisted, and on new 
private lending activity stimulated, and the re-
sults of such evaluation together with recom-
mendations shall be included in the report re-
quired by section 639(a) of this title. 

(5) Loans made pursuant to this subsection 
(including immediate participation in and guar-
antees of such loans) shall have such terms and 
conditions as the Administration shall deter-
mine, subject to the following limitations— 

(A) there is reasonable assurance of repay-
ment of the loan; 

(B) the financial assistance is not otherwise 
available on reasonable terms from private 
sources or other Federal, State, or local pro-
grams; 

(C) the amount of the loan, together with 
other funds available, is adequate to assure 
completion of the project or achievement of 
the purposes for which the loan is made; 

(D) the loan bears interest at a rate not less 
than (i) a rate determined by the Secretary of 
the Treasury, taking into consideration the 
average market yield on outstanding Treasury 
obligations of comparable maturity, plus (ii) 
such additional charge, if any, toward cover-
ing other costs of the program as the Adminis-
tration may determine to be consistent with 
its purposes: Provided, however, That the rate 
of interest charged on loans made in redevel-
opment areas designated under the Public 
Works and Economic Development Act of 1965 
[42 U.S.C. 3121 et seq.] shall not exceed the rate 
currently applicable to new loans made under 
section 201 of that Act [42 U.S.C. 3141]; and 

(E) fees not in excess of amounts necessary 
to cover administrative expenses and probable 
losses may be required on loan guarantees. 

(6) The Administration shall take such steps 
as may be necessary to insure that, in any fiscal 
year, at least 50 per centum of the amounts 
loaned or guaranteed pursuant to this sub-
section are allotted to small business concerns 
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located in urban areas identified by the Admin-
istration as having high concentrations of un-
employed or low-income individuals or to small 
business concerns owned by low-income individ-
uals. The Administration shall define the mean-
ing of low income as it applies to owners of 
small business concerns eligible to be assisted 
under this subsection. 

(7) No financial assistance shall be extended 
pursuant to this subsection where the Adminis-
tration determines that the assistance will be 
used in relocating establishments from one area 
to another if such relocation would result in an 
increase in unemployment in the area of origi-
nal location. 

(j) Financial assistance for projects providing 
technical or management assistance; areas of 
high concentration of unemployment or low- 
income; preferences; manner and method of 
payment; accessible services; program eval-
uations; establishment of development pro-
gram; coordination of policies 

(1) The Administration shall provide financial 
assistance to public or private organizations to 
pay all or part of the cost of projects designed to 
provide technical or management assistance to 
individuals or enterprises eligible for assistance 
under subsection (i) of this section, paragraph 
(10) of this subsection; and section 637(a) of this 
title, with special attention to small businesses 
located in areas of high concentration of unem-
ployed or low-income individuals, to small busi-
nesses eligible to receive contracts pursuant to 
section 637(a) of this title. 

(2) Financial assistance under this subsection 
may be provided for projects, including, but not 
limited to— 

(A) planning and research, including feasibil-
ity studies and market research; 

(B) the identification and development of 
new business opportunities; 

(C) the furnishing of centralized services 
with regard to public services and Federal 
Government programs including programs au-
thorized under subsection (i) of this section; 
paragraph (10) of this subsection, and section 
637(a) of this title; 

(D) the establishment and strengthening of 
business service agencies, including trade as-
sociations and cooperatives; and 

(E) the furnishing of business counseling, 
management training, and legal and other re-
lated services, with special emphasis on the 
development of management training pro-
grams using the resources of the business com-
munity, including the development of manage-
ment training opportunities in existing busi-
ness, and with emphasis in all cases upon pro-
viding management training of sufficient 
scope and duration to develop entrepreneurial 
and managerial self-sufficiency on the part of 
the individuals served. 

(3) The Administration shall encourage the 
placement of subcontracts by businesses with 
small business concerns located in areas of high 
concentration of unemployed or low-income in-
dividuals, with small businesses owned by low- 
income individuals, and with small businesses 
eligible to receive contracts pursuant to section 
637(a) of this title. The Administration may pro-

vide incentives and assistance to such busi-
nesses that will aid in the training and upgrad-
ing of potential subcontractors or other small 
business concerns eligible for assistance under 
subsections (i) and (j) of this section, and sec-
tion 637(a) of this title. 

(4) The Administration shall give preference to 
projects which promote the ownership, partici-
pation in ownership, or management of small 
businesses owned by low-income individuals and 
small businesses eligible to receive contracts 
pursuant to section 637(a) of this title. 

(5) The financial assistance authorized for 
projects under this subsection includes assist-
ance advanced by grant, agreement, or contract. 

(6) The Administration is authorized to make 
payments under grants and contracts entered 
into under this subsection in lump sum or in-
stallments, and in advance or by way of reim-
bursement, and in the case of grants, with nec-
essary adjustments on account of overpayments 
or underpayments. 

(7) To the extent feasible, services under this 
subsection shall be provided in a location which 
is easily accessible to the individuals and small 
business concerns served. 

(8) Repealed. Pub. L. 101–574, title II, § 242(2), 
Nov. 15, 1990, 104 Stat. 2827. 

(9) The Administration shall take such steps 
as may be necessary and appropriate, in coordi-
nation and cooperation with the heads of other 
Federal departments and agencies, to insure 
that contracts, subcontracts, and deposits made 
by the Federal Government or with programs 
aided with Federal funds are placed in such way 
as to further the purposes of subsections (i) and 
(j) of this section and section 637(a) of this title. 

(10) There is established within the Adminis-
tration a small business and capital ownership 
development program (hereinafter referred to as 
the ‘‘Program’’) which shall provide assistance 
exclusively for small business concerns eligible 
to receive contracts pursuant to section 637(a) of 
this title. The program, and all other services 
and activities authorized under this subsection 
and section 637(a) of this title, shall be managed 
by the Associate Administrator for Minority 
Small Business and Capital Ownership Develop-
ment under the supervision of, and responsible 
to, the Administrator. 

(A) The Program shall— 

(i) assist small business concerns partici-
pating in the Program (either through pub-
lic or private organizations) to develop and 
maintain comprehensive business plans 
which set forth the Program Participant’s 
specific business targets, objectives, and 
goals developed and maintained in conform-
ity with subparagraph (D).8 

(ii) provide for such other nonfinancial 
services as deemed necessary for the estab-
lishment, preservation, and growth of small 
business concerns participating in the Pro-
gram, including but not limited to (I) loan 
packaging, (II) financial counseling, (III) ac-
counting and bookkeeping assistance, (IV) 
marketing assistance, and (V) management 
assistance; 
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(iii) assist small business concerns partici-
pating in the Program to obtain equity and 
debt financing; 

(iv) establish regular performance mon-
itoring and reporting systems for small busi-
ness concerns participating in the Program 
to assure compliance with their business 
plans; 

(v) analyze and report the causes of suc-
cess and failure of small business concerns 
participating in the Program; and 

(vi) provide assistance necessary to help 
small business concerns participating in the 
Program to procure surety bonds, with such 
assistance including, but not limited to, (I) 
the preparation of application forms re-
quired to receive a surety bond, (II) special 
management and technical assistance de-
signed to meet the specific needs of small 
business concerns participating in the Pro-
gram and which have received or are apply-
ing to receive a surety bond, and (III) prepa-
ration of all forms necessary to receive a 
surety bond guarantee from the Administra-
tion pursuant to title IV, part B of the Small 
Business Investment Act of 1958 [15 U.S.C. 
694a et seq.]. 

(B) Small business concerns eligible to re-
ceive contracts pursuant to section 637(a) of 
this title shall participate in the Program. 

(C)(i) A small business concern participating 
in any program or activity conducted under 
the authority of this paragraph or eligible for 
the award of contracts pursuant to section 
637(a) of this title on September 1, 1988, shall 
be permitted continued participation and eli-
gibility in such program or activity for a pe-
riod of time which is the greater of— 

(I) 9 years less the number of years since 
the award of its first contract pursuant to 
section 637(a) of this title; or 

(II) its original fixed program participa-
tion term (plus any extension thereof) as-
signed prior to November 15, 1988, plus eight-
een months. 

(ii) Nothing contained in this subparagraph 
shall be deemed to prevent the Administration 
from instituting a termination or graduation 
pursuant to subparagraph (F) or (H) for issues 
unrelated to the expiration of any time period 
limitation. 

(D)(i) Promptly after certification under 
paragraph (11) a Program Participant shall 
submit a business plan (hereinafter referred to 
as the ‘‘plan’’) as described in clause (ii) of 
this subparagraph for review by the Business 
Opportunity Specialist assigned to assist such 
Program Participant. The plan may be a revi-
sion of a preliminary business plan submitted 
by the Program Participant or required by the 
Administration as a part of the application for 
certification under this section and shall be 
designed to result in the Program Participant 
eliminating the conditions or circumstances 
upon which the Administration determined 
eligibility pursuant to section 637(a)(6) of this 
title. Such plan, and subsequent modifications 
submitted under clause (iii) of this subpara-
graph, shall be approved by the business op-
portunity specialist prior to the Program Par-

ticipant being eligible for award of a contract 
pursuant to section 637(a) of this title. 

(ii) The plans submitted under this subpara-
graph shall include the following: 

(I) An analysis of market potential, com-
petitive environment, and other business 
analyses estimating the Program Partici-
pant’s prospects for profitable operations 
during the term of program participation 
and after graduation. 

(II) An analysis of the Program Partici-
pant’s strengths and weaknesses with par-
ticular attention to correcting any finan-
cial, managerial, technical, or personnel 
conditions which are likely to impede the 
small business concern from receiving con-
tracts other than those awarded under sec-
tion 637(a) of this title. 

(III) Specific targets, objectives, and goals, 
for the business development of the Program 
Participant during the next and succeeding 
years utilizing the results of the analyses 
conducted pursuant to subclauses (I) and 
(II). 

(IV) A transition management plan outlin-
ing specific steps to assure profitable busi-
ness operations after graduation (to be in-
corporated into the Program Participant’s 
plan during the first year of the transitional 
stage of Program participation). 

(V) Estimates of contract awards pursuant 
to section 637(a) of this title and from other 
sources, which the Program Participant will 
require to meet the specific targets, objec-
tives, and goals for the years covered by its 
plan. The estimates established shall be con-
sistent with the provisions of subparagraph 
(I) and section 637(a) of this title. 

(iii) Each Program Participant shall annu-
ally review its currently approved plan with 
its Business Opportunity Specialist and mod-
ify such plan as may be appropriate. Any 
modified plan shall be submitted to the Ad-
ministration for approval. The currently ap-
proved plan shall be considered valid until 
such time as a modified plan is approved by 
the Business Opportunity Specialist. Annual 
reviews pertaining to years in the transitional 
stage of program participation shall require, 
as appropriate, a written verification that 
such Program Participant has complied with 
the requirements of subparagraph (I) relating 
to attaining business activity from sources 
other than contracts awarded pursuant to sec-
tion 637(a) of this title. 

(iv) Each Program Participant shall annu-
ally forecast its needs for contract awards 
under section 637(a) of this title for the next 
program year and the succeeding program 
year during the review of its business plan, 
conducted pursuant to clause (iii). Such fore-
cast shall be known as the section 8(a) [15 
U.S.C. 637(a)] contract support level and shall 
be included in the Program Participant’s busi-
ness plan. Such forecast shall include— 

(I) the aggregate dollar value of contract 
support to be sought on a noncompetitive 
basis under section 637(a) of this title, re-
flecting compliance with the requirements 
of subparagraph (I) relating to attaining 
business activity from sources other than 
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contracts awarded pursuant to section 637(a) 
of this title, 

(II) the types of contract opportunities 
being sought, identified by Standard Indus-
trial Classification (SIC) Code or otherwise, 

(III) an estimate of the dollar value of con-
tract support to be sought on a competitive 
basis, and 

(IV) such other information as may be re-
quested by the Business Opportunity Spe-
cialist to provide effective business develop-
ment assistance to the Program Participant. 

(E) A small business concern participating 
in the program conducted under the authority 
of this paragraph and eligible for the award of 
contracts pursuant to section 637(a) of this 
title shall be denied all such assistance if such 
concern— 

(i) voluntarily elects not to continue par-
ticipation; 

(ii) completes the period of Program par-
ticipation as prescribed by paragraph (15); 

(iii) is terminated pursuant to a termi-
nation proceeding conducted in accordance 
with section 637(a)(9) of this title; or 

(iv) is graduated pursuant to a graduation 
proceeding conducted in accordance with 
section 637(a)(9) of this title. 

(F) For purposes of this section and section 
637(a) of this title, the term ‘‘terminated’’ and 
the term ‘‘termination’’ means the total de-
nial or suspension of assistance under this 
paragraph or under section 637(a) of this title 
prior to the graduation of the participating 
small business concern or prior to the expira-
tion of the maximum program participation 
term. An action for termination shall be based 
upon good cause, including— 

(i) the failure by such concern to maintain 
its eligibility for Program participation; 

(ii) the failure of the concern to engage in 
business practices that will promote its 
competitiveness within a reasonable period 
of time as evidenced by, among other indica-
tors, a pattern of unjustified delinquent per-
formance or terminations for default with 
respect to contracts awarded under the au-
thority of section 637(a) of this title; 

(iii) a demonstrated pattern of failing to 
make required submissions or responses to 
the Administration in a timely manner; 

(iv) the willful violation of any rule or reg-
ulation of the Administration pertaining to 
material issues; 

(v) the debarment of the concern or its dis-
advantaged owners by any agency pursuant 
to subpart 9.4 of title 48, Code of Federal 
Regulations (or any successor regulation); or 

(vi) the conviction of the disadvantaged 
owner or an officer of the concern for any of-
fense indicating a lack of business integrity 
including any conviction for embezzlement, 
theft, forgery, bribery, falsification or viola-
tion of section 645 of this title. For purposes 
of this clause, no termination action shall be 
taken with respect to a disadvantaged owner 
solely because of the conviction of an officer 
of the concern (who is other than a disadvan-
taged owner) unless such owner conspired 
with, abetted, or otherwise knowingly acqui-

esced in the activity or omission that was 
the basis of such officer’s conviction. 

(G) The Director of the Division may initi-
ate a termination proceeding by recommend-
ing such action to the Associate Adminis-
trator for Minority Small Business and Cap-
ital Ownership Development. Whenever the 
Associate Administrator, or a designee of such 
officer, determines such termination is appro-
priate, within 15 days after making such a de-
termination the Program Participant shall be 
provided a written notice of intent to termi-
nate, specifying the reasons for such action. 
No Program Participant shall be terminated 
from the Program pursuant to subparagraph 
(F) without first being afforded an opportunity 
for a hearing in accordance with section 
637(a)(9) of this title. 

(H) For the purposes of this subsection and 
section 637(a) of this title the term ‘‘grad-
uated’’ or ‘‘graduation’’ means that the Pro-
gram Participant is recognized as successfully 
completing the program by substantially 
achieving the targets, objectives, and goals 
contained in the concern’s business plan there-
by demonstrating its ability to compete in the 
marketplace without assistance under this 
section or section 637(a) of this title. 

(I)(i) During the developmental stage of its 
participation in the Program, a Program Par-
ticipant shall take all reasonable efforts with-
in its control to attain the targets contained 
in its business plan for contracts awarded 
other than pursuant to section 637(a) of this 
title (hereinafter referred to as ‘‘business ac-
tivity targets.’’). Such efforts shall be made a 
part of the business plan and shall be suffi-
cient in scope and duration to satisfy the Ad-
ministration that the Program Participant 
will engage a reasonable marketing strategy 
that will maximize its potential to achieve its 
business activity targets. 

(ii) During the transitional stage of the Pro-
gram a Program Participant shall be subject 
to regulations regarding business activity tar-
gets that are promulgated by the Administra-
tion pursuant to clause (iii); 

(iii) The regulations referred to in clause (ii) 
shall: 

(I) establish business activity targets ap-
plicable to Program Participants during the 
fifth year and each succeeding year of Pro-
gram Participation; such targets, for such 
period of time, shall reflect a reasonably 
consistent increase in contracts awarded 
other than pursuant to section 637(a) of this 
title, expressed as a percentage of total 
sales; when promulgating business activity 
targets the Administration may establish 
modified targets for Program Participants 
that have participated in the Program for a 
period of longer than four years on June 1, 
1989; 

(II) require a Program Participant to at-
tain its business activity targets; 

(III) provide that, before the receipt of any 
contract to be awarded pursuant to section 
637(a) of this title, the Program Participant 
(if it is in the transitional stage) must cer-
tify that it has complied with the regula-
tions promulgated pursuant to subclause 
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(II), or that it is in compliance with such re-
medial measures as may have been ordered 
pursuant to regulations issued under sub-
clause (V); 

(IV) require the Administration to review 
each Program Participant’s performance re-
garding attainment of business activity tar-
gets during periodic reviews of such Partici-
pant’s business plan; and 

(V) authorize the Administration to take 
appropriate remedial measures with respect 
to a Program Participant that has failed to 
attain a required business activity target for 
the purpose of reducing such Participant’s 
dependence on contracts awarded pursuant 
to section 637(a) of this title; such remedial 
actions may include, but are not limited to 
assisting the Program Participant to expand 
the dollar volume of its competitive business 
activity or limiting the dollar volume of 
contracts awarded to the Program Partici-
pant pursuant to section 637(a) of this title; 
except for actions that would constitute a 
termination, remedial measures taken pur-
suant to this subclause shall not be review-
able pursuant to section 637(a)(9) of this 
title. 

(J)(i) The Administration shall conduct an 
evaluation of a Program Participant’s eligi-
bility for continued participation in the Pro-
gram whenever it receives specific and credi-
ble information alleging that such Program 
Participant no longer meets the requirements 
for Program eligibility. Upon making a find-
ing that a Program Participant is no longer 
eligible, the Administration shall initiate a 
termination proceeding in accordance with 
subparagraph (F). A Program Participant’s 
eligibility for award of any contract under the 
authority of section 637(a) of this title may be 
suspended pursuant to subpart 9.4 of title 48, 
Code of Federal Regulations (or any successor 
regulation). 

(ii)(I) Except as authorized by subclauses (II) 
or (III), no award shall be made pursuant to 
section 637(a) of this title to a concern other 
than a small business concern. 

(II) In determining the size of a small busi-
ness concern owned by a socially and economi-
cally disadvantaged Indian tribe (or a wholly 
owned business entity of such tribe), each 
firm’s size shall be independently determined 
without regard to its affiliation with the tribe, 
any entity of the tribal government, or any 
other business enterprise owned by the tribe, 
unless the Administrator determines that one 
or more such tribally owned business concerns 
have obtained, or are likely to obtain, a sub-
stantial unfair competitive advantage within 
an industry category. 

(III) Any joint venture established under the 
authority of section 602(b) of Public Law 
100–656, the ‘‘Business Opportunity Develop-
ment Reform Act of 1988’’, shall be eligible for 
award of a contract pursuant to section 637(a) 
of this title. 

(11)(A) The Associate Administrator for Mi-
nority Small Business and Capital Ownership 
Development shall be responsible for coordi-
nating and formulating policies relating to Fed-

eral assistance to small business concerns eligi-
ble for assistance under subsection (i) of this 
section and small business concerns eligible to 
receive contracts pursuant to section 637(a) of 
this title. 

(B)(i) Except as provided in clause (iii), no in-
dividual who was determined pursuant to sec-
tion 637(a) of this title to be socially and eco-
nomically disadvantaged before August 15, 1989, 
shall be permitted to assert such disadvantage 
with respect to any other concern making appli-
cation for certification after August 15, 1989. 

(ii) Except as provided in clause (iii), any indi-
vidual upon whom eligibility is based pursuant 
to section 637(a)(4) of this title shall be per-
mitted to assert such eligibility for only one 
small business concern. 

(iii) A socially and economically disadvan-
taged Indian tribe may own more than one small 
business concern eligible for assistance pursuant 
to paragraph (10) and section 637(a) of this title 
if— 

(I) the Indian tribe does not own another 
firm in the same industry which has been de-
termined to be eligible to receive contracts 
under this program, and 

(II) the individuals responsible for the man-
agement and daily operations of the concern 
do not manage more than two Program Par-
ticipants. 

(C) No concern, previously eligible for the 
award of contracts pursuant to section 637(a) of 
this title, shall be subsequently recertified for 
program participation if its prior participation 
in the program was concluded for any of the rea-
sons described in paragraph (10)(E). 

(D) A concern eligible for the award of con-
tracts pursuant to this subsection shall remain 
eligible for such contracts if there is a transfer 
of ownership and control (as defined pursuant to 
section 637(a)(4) of this title) to individuals who 
are determined to be socially and economically 
disadvantaged pursuant to section 637(a) of this 
title. In the event of such a transfer, the con-
cern, if not terminated or graduated, shall be el-
igible for a period of continued participation in 
the program not to exceed the time limitations 
prescribed in paragraph (15). 

(E) There is established a Division of Program 
Certification and Eligibility (hereinafter re-
ferred to in this paragraph as the ‘‘Division’’) 
that shall be made part of the Office of Minority 
Small Business and Capital Ownership Develop-
ment. The Division shall be headed by a Direc-
tor who shall report directly to the Associate 
Administrator for Minority Small Business and 
Capital Ownership Development. The Division 
shall establish field offices within such regional 
offices of the Administration as may be nec-
essary to perform efficiently its functions and 
responsibilities. 

(F) Subject to the provisions of section 
637(a)(9) of this title, the functions and respon-
sibility of the Division are to— 

(i) receive, review and evaluate applications 
for certification pursuant to paragraphs (4), 
(5), (6) and (7) of section 637(a) of this title; 

(ii) advise each program applicant within 15 
days after the receipt of an application as to 
whether such application is complete and suit-
able for evaluation and, if not, what matters 
must be rectified; 
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(iii) render recommendations on such appli-
cations to the Associate Administrator for Mi-
nority Small Business and Capital Ownership 
Development; 

(iv) review and evaluate financial state-
ments and other submissions from concerns 
participating in the program established by 
paragraph (10) to ascertain continued eligi-
bility to receive subcontracts pursuant to sec-
tion 637(a) of this title; 

(v) make a request for the initiation of ter-
mination or graduation proceedings, as appro-
priate, to the Associate Administrator for Mi-
nority Small Business and Capital Ownership 
Development; 

(vi) make recommendations to the Associate 
Administrator for Minority Small Business 
and Capital Ownership Development concern-
ing protests from applicants that have been 
denied program admission; 

(vii) decide protests regarding the status of 
a concern as a disadvantaged concern for pur-
poses of any program or activity conducted 
under the authority of subsection (d) of sec-
tion 637 of this title, or any other provision of 
Federal law that references such subsection 
for a definition of program eligibility; and 

(viii) implement such policy directives as 
may be issued by the Associate Administrator 
for Minority Small Business and Capital Own-
ership Development pursuant to subparagraph 
(I) regarding, among other things, the geo-
graphic distribution of concerns to be admit-
ted to the program and the industrial make-up 
of such concerns. 

(G) An applicant shall not be denied admission 
into the program established by paragraph (10) 
due solely to a determination by the Division 
that specific contract opportunities are unavail-
able to assist in the development of such con-
cern unless— 

(i) the Government has not previously pro-
cured and is unlikely to procure the types of 
products or services offered by the concern; or 

(ii) the purchases of such products or serv-
ices by the Federal Government will not be in 
quantities sufficient to support the develop-
mental needs of the applicant and other Pro-
gram Participants providing the same or simi-
lar items or services. 

(H) Not later than 90 days after receipt of a 
completed application for Program certifi-
cation, the Associate Administrator for Minor-
ity Small Business and Capital Ownership De-
velopment shall certify a small business concern 
as a Program Participant or shall deny such ap-
plication. 

(I) Thirty days before the conclusion of each 
fiscal year, the Director of the Division shall re-
view all concerns that have been admitted into 
the Program during the preceding 12-month pe-
riod. The review shall ascertain the number of 
entrants, their geographic distribution and in-
dustrial classification. The Director shall also 
estimate the expected growth of the Program 
during the next fiscal year and the number of 
additional Business Opportunity Specialists, if 
any, that will be needed to meet the anticipated 
demand for the Program. The findings and con-
clusions of the Director shall be reported to the 

Associate Administrator for Minority Small 
Business and Capital Ownership Development by 
September 30 of each year. Based on such report 
and such additional data as may be relevant, the 
Associate Administrator shall, by October 31 of 
each year, issue policy and program directives 
applicable to such fiscal year that— 

(i) establish priorities for the solicitation of 
program applications from underrepresented 
regions and industry categories; 

(ii) assign staffing levels and allocate other 
program resources as necessary to meet pro-
gram needs; and 

(iii) establish priorities in the processing 
and admission of new Program Participants as 
may be necessary to achieve an equitable geo-
graphic distribution of concerns and a dis-
tribution of concerns across all industry cat-
egories in proportions needed to increase sig-
nificantly contract awards to small business 
concerns owned and controlled by socially and 
economically disadvantaged individuals. When 
considering such increase the Administration 
shall give due consideration to those indus-
trial categories where Federal purchases have 
been substantial but where the participation 
rate of such concerns has been limited. 

(12)(A) The Administration shall segment the 
Capital Ownership Development Program into 
two stages: a developmental stage; and a transi-
tional stage. 

(B) The developmental stage of program par-
ticipation shall be designed to assist the concern 
in its effort to overcome its economic disadvan-
tage by providing such assistance as may be nec-
essary and appropriate to access its markets and 
to strengthen its financial and managerial 
skills. 

(C) The transitional stage of program partici-
pation shall be designed to overcome, insofar as 
practicable, the remaining elements of economic 
disadvantage and to prepare such concern for 
graduation from the program. 

(13) A Program Participant, if otherwise eligi-
ble, shall be qualified to receive the following 
assistance during the stages of program partici-
pation specified in paragraph 12: 9 

(A) Contract support pursuant to section 
637(a) of this title. 

(B) Financial assistance pursuant to sub-
section (a)(20) of this section. 

(C) A maximum of two exemptions from the 
requirements of section 35(a) 10 of title 41, 
which exemptions shall apply only to con-
tracts awarded pursuant to section 637(a) of 
this title and shall only be used to allow for 
contingent agreements by a small business 
concern to acquire the machinery, equipment, 
facilities, or labor needed to perform such con-
tracts. No exemption shall be made pursuant 
to this subparagraph if the contract to which 
it pertains has an anticipated value in excess 
of $10,000,000. This subparagraph shall cease to 
be effective on October 1, 1992. 

(D) A maximum of five exemptions from the 
requirements of sections 270a to 270d–1 of title 
40, which exemptions shall apply only to con-
tracts awarded pursuant to section 637(a) of 
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this title, except that, such exemptions may 
be granted under this subparagraph only if— 

(i) the Administration finds that such con-
cern is unable to obtain the requisite bond 
or bonds from a surety and that no surety is 
willing to issue a bond subject to the guar-
antee provision of title IV of the Small Busi-
ness Investment Act of 1958 (15 U.S.C. 692 et 
seq.); 

(ii) the Administration and the agency 
providing the contracting opportunity have 
provided for the protection of persons fur-
nishing materials or labor to the Program 
Participant by arranging for the direct dis-
bursement of funds due to such persons by 
the procuring agency or through any bank 
the deposits of which are insured by the Fed-
eral Deposit Insurance Corporation; and 

(iii) the contract to which it pertains does 
not exceed $3,000,000 in amount. This sub-
paragraph shall cease to be effective on Oc-
tober 1, 1994. 

(E) Financial assistance whereby the Admin-
istration may purchase in whole or in part, 
and on behalf of such concerns, skills training 
or upgrading for employees or potential em-
ployees of such concerns. Such assistance may 
be made without regard to section 647(a) of 
this title. Assistance may be made by direct 
payment to the training provider or by reim-
bursing the Program Participant or the Par-
ticipant’s employee, if such reimbursement is 
found to be reasonable and appropriate. For 
purposes of this subparagraph the term ‘‘train-
ing provider’’ shall mean an institution of 
higher education, a community or vocational 
college, or an institution eligible to provide 
skills training or upgrading under title I of 
the Workforce Investment Act of 1998 [29 
U.S.C. 2801 et seq.]. The Administration shall, 
in consultation with the Secretary of Labor, 
promulgate rules and regulations to imple-
ment this subparagraph that establish accept-
able training and upgrading performance 
standards and provide for such monitoring or 
audit requirements as may be necessary to en-
sure the integrity of the training effort. No fi-
nancial assistance shall be granted under the 
subparagraph unless the Administrator deter-
mines that— 

(i) such concern has documented that it 
has first explored the use of existing cost- 
free or cost-subsidized training programs of-
fered by public and private sector agencies 
working with programs of employment and 
training and economic development; 

(ii) no more than five employees or poten-
tial employees of such concern are recipients 
of any benefits under this subparagraph at 
any one time; 

(iii) no more than $2,500 shall be made 
available for any one employee or potential 
employee; 

(iv) the length of training or upgrading fi-
nanced by this subparagraph shall be no less 
than one month nor more than six months; 

(v) such concern has given adequate assur-
ance it will employ the trainee or upgraded 
employee for at least six months after the 
training or upgrading financed by this sub-
paragraph has been completed and each 

trainee or upgraded employee has provided a 
similar assurance to remain within the em-
ploy of such concern for such period; if such 
concern, trainee, or upgraded employee 
breaches this agreement, the Administration 
shall be entitled to and shall make diligent 
efforts to obtain from the violating party 
the repayment of all funds expended on be-
half of the violating party, such repayment 
shall be made to the Administration to-
gether with such interest and costs of collec-
tion as may be reasonable; the violating 
party shall be barred from receiving any fur-
ther assistance under this subparagraph; 

(vi) the training to be financed may take 
place either at such concern’s facilities or at 
those of the training provider; and 

(vii) such concern will maintain such 
records as the Administration deems appro-
priate to ensure that the provisions of this 
paragraph and any other applicable law have 
not been violated. 

(F) The transfer of technology or surplus 
property owned by the United States to such a 
concern. Activities designed to effect such 
transfer shall be developed in cooperation with 
the heads of Federal agencies and shall include 
the transfer by grant, license, or sale of such 
technology or property to such a concern. 
Such property may be transferred to Program 
Participants on a priority basis. Technology 
or property transferred under this subpara-
graph shall be used by the concern during the 
normal conduct of its business operation and 
shall not be sold or transferred to any other 
party (other than the Government) during 
such concern’s term of participation in the 
Program and for one year thereafter. 

(G) Training assistance whereby the Admin-
istration shall conduct training sessions to as-
sist individuals and enterprises eligible to re-
ceive contracts under section 637(a) of this 
title in the development of business principles 
and strategies to enhance their ability to suc-
cessfully compete for contracts in the market-
place. 

(H) Joint ventures, leader-follower arrange-
ments, and teaming agreements between the 
Program Participant and other Program Par-
ticipants and other business concerns with re-
spect to contracting opportunities for the re-
search, development, full-scale engineering or 
production of major systems. Such activities 
shall be undertaken on the basis of programs 
developed by the agency responsible for the 
procurement of the major system, with the as-
sistance of the Administration. 

(I) Transitional management business plan-
ning training and technical assistance. 

(J) Program Participants in the develop-
mental stage of Program participation shall 
be eligible for the assistance provided by sub-
paragraphs (A), (B), (C), (D), (E), (F), and (G). 

(14) Program Participants in the transitional 
stage of Program participation shall be eligible 
for the assistance provided by subparagraphs 
(A), (B), (F), (G), (H), and (I) of paragraph (13). 

(15) Subject to the provisions of paragraph 
(10)(C), a small business concern may receive de-
velopmental assistance under the Program and 
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contracts under section 637(a) of this title for a 
total period of not longer than nine years, meas-
ured from the date of its certification under the 
authority of such section, of which— 

(A) no more than four years may be spent in 
the developmental stage of Program Partici-
pation; and 

(B) no more than five years may be spent in 
the transitional stage of Program Participa-
tion. 

(16)(A) The Administrator shall develop and 
implement a process for the systematic collec-
tion of data on the operations of the Program 
established pursuant to paragraph (10). 

(B) Not later than April 30 of each year, the 
Administrator shall submit a report to the Con-
gress on the Program that shall include the fol-
lowing: 

(i) The average personal net worth of indi-
viduals who own and control concerns that 
were initially certified for participation in the 
Program during the immediately preceding 
fiscal year. The Administrator shall also indi-
cate the dollar distribution of net worths, at 
$50,000 increments, of all such individuals 
found to be socially and economically dis-
advantaged. For the first report required pur-
suant to this paragraph the Administrator 
shall also provide the data specified in the pre-
ceding sentence for all eligible individuals in 
the Program as of November 15, 1988. 

(ii) A description and estimate of the bene-
fits and costs that have accrued to the econ-
omy and the Government in the immediately 
preceding fiscal year due to the operations of 
those business concerns that were performing 
contracts awarded pursuant to section 637(a) 
of this title. 

(iii) A compilation and evaluation of those 
business concerns that have exited the Pro-
gram during the immediately preceding three 
fiscal years. Such compilation and evaluation 
shall detail the number of concerns actively 
engaged in business operations, those that 
have ceased or substantially curtailed such op-
erations, including the reasons for such ac-
tions, and those concerns that have been ac-
quired by other firms or organizations owned 
and controlled by other than socially and eco-
nomically disadvantaged individuals. For 
those businesses that have continued oper-
ations after they exited from the Program, the 
Administrator shall also separately detail the 
benefits and costs that have accrued to the 
economy during the immediately preceding 
fiscal year due to the operations of such con-
cerns. 

(iv) A listing of all participants in the Pro-
gram during the preceding fiscal year identify-
ing, by State and by Region, for each firm: the 
name of the concern, the race or ethnicity, 
and gender of the disadvantaged owners, the 
dollar value of all contracts received in the 
preceding year, the dollar amount of advance 
payments received by each concern pursuant 
to contracts awarded under section 637(a) of 
this title, and a description including (if ap-
propriate) an estimate of the dollar value of 
all benefits received pursuant to paragraphs 
(13) and (14) and subsection (a)(20) of this sec-
tion during such year. 

(v) The total dollar value of contracts and 
options awarded during the preceding fiscal 
year pursuant to section 637(a) of this title and 
such amount expressed as a percentage of 
total sales of (I) all firms participating in the 
Program during such year; and (II) of firms in 
each of the nine years of program participa-
tion. 

(vi) A description of such additional re-
sources or program authorities as may be re-
quired to provide the types of services needed 
over the next two-year period to service the 
expected portfolio of firms certified pursuant 
to section 637(a) of this title. 

(vii) The total dollar value of contracts and 
options awarded pursuant to section 637(a) of 
this title, at such dollar increments as the Ad-
ministrator deems appropriate, for each four 
digit standard industrial classification code 
under which such contracts and options were 
classified. 

(C) The first report required by subparagraph 
(B) shall pertain to fiscal year 1990. 

(k) Functions relating to loans and financial as-
sistance for projects providing technical or 
management assistance to individuals or en-
terprises eligible for assistance as small busi-
ness concerns located in urban or rural 
areas with high proportions of unemployed 
or low-income individuals, or owned by low- 
income individuals 

In carrying out its functions under subsections 
(i) and (j) of this section and section 637(a) of 
this title, the Administration is authorized— 

(1) to utilize, with their consent, the services 
and facilities of Federal agencies without re-
imbursement, and, with the consent of any 
State or political subdivision of a State, ac-
cept and utilize the services and facilities of 
such State or subdivision without reimburse-
ment; 

(2) to accept, in the name of the Administra-
tion, and employ or dispose of in furtherance 
of the purposes of this chapter, any money or 
property, real, personal, or mixed, tangible, or 
intangible, received by gift, devise, bequest, or 
otherwise; 

(3) to accept voluntary and uncompensated 
services, notwithstanding the provisions of 
section 1342 of title 31; and 

(4) to employ experts and consultants or or-
ganizations thereof as authorized by section 
3109 of title 5, except that no individual may 
be employed under the authority of this sub-
section for more than one hundred days in any 
fiscal year; to compensate individuals so em-
ployed at rates not in excess of the daily 
equivalent of the highest rate payable under 
section 5332 of title 5, including traveltime; 
and to allow them, while away from their 
homes or regular places of business, travel ex-
penses (including per diem in lieu of subsist-
ence) as authorized by section 5703 of title 5 
for persons in the Government service em-
ployed intermittently, while so employed: Pro-

vided, however, That contracts for such em-
ployment may be renewed annually. 
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(l) [RESERVED] 

(m) Microloan Program 

(1)(A) Purposes 

The purposes of the Microloan Program 
are— 

(i) to assist women, low-income, veteran 
(within the meaning of such term under sec-
tion 632(q) of this title), and minority entre-
preneurs and business owners and other such 
individuals possessing the capability to op-
erate successful business concerns; 

(ii) to assist small business concerns in 
those areas suffering from a lack of credit 
due to economic downturns; 

(iii) to establish a microloan program to 
be administered by the Small Business Ad-
ministration— 

(I) to make loans to eligible inter-
mediaries to enable such intermediaries to 
provide small-scale loans, particularly 
loans in amounts averaging not more than 
$10,000, to startup, newly established, or 
growing small business concerns for work-
ing capital or the acquisition of materials, 
supplies, or equipment; 

(II) to make grants to eligible inter-
mediaries that, together with non-Federal 
matching funds, will enable such inter-
mediaries to provide intensive marketing, 
management, and technical assistance to 
microloan borrowers; 

(III) to make grants to eligible nonprofit 
entities that, together with non-Federal 
matching funds, will enable such entities 
to provide intensive marketing, manage-
ment, and technical assistance to assist 
low-income entrepreneurs and other low- 
income individuals obtain private sector 
financing for their businesses, with or 
without loan guarantees; and 

(IV) to report to the Committees on 
Small Business of the Senate and the 
House of Representatives on the effective-
ness of the microloan program and the ad-
visability and feasibility of implementing 
such a program nationwide; and 

(iv) to establish a welfare-to-work micro-
loan initiative, which shall be administered 
by the Administration, in order to test the 
feasibility of supplementing the technical 
assistance grants provided under clauses (ii) 
and (iii) of subparagraph (B) to individuals 
who are receiving assistance under the State 
program funded under part A of title IV of 
the Social Security Act (42 U.S.C. 601 et 
seq.), or under any comparable State funded 
means tested program of assistance for low- 
income individuals, in order to adequately 
assist those individuals in— 

(I) establishing small businesses; and 
(II) eliminating their dependence on that 

assistance. 

(B) Establishment 

There is established a microloan program, 
under which the Administration may— 

(i) make direct loans to eligible inter-
mediaries, as provided under paragraph (3), 
for the purpose of making short-term, fixed 

interest rate microloans to startup, newly 
established, and growing small business con-
cerns under paragraph (6); 

(ii) in conjunction with such loans and 
subject to the requirements of paragraph (4), 
make grants to such intermediaries for the 
purpose of providing intensive marketing, 
management, and technical assistance to 
small business concerns that are borrowers 
under this subsection; and 

(iii) subject to the requirements of para-
graph (5), make grants to nonprofit entities 
for the purpose of providing marketing, 
management, and technical assistance to 
low-income individuals seeking to start or 
enlarge their own businesses, if such assist-
ance includes working with the grant recipi-
ent to secure loans in amounts not to exceed 
$35,000 from private sector lending institu-
tions, with or without a loan guarantee from 
the nonprofit entity. 

(2) Eligibility for participation 

An intermediary shall be eligible to receive 
loans and grants under subparagraphs (B)(i) 
and (B)(ii) of paragraph (1) if it— 

(A) meets the definition in paragraph (10); 
and 

(B) has at least 1 year of experience mak-
ing microloans to startup, newly estab-
lished, or growing small business concerns 
and providing, as an integral part of its 
microloan program, intensive marketing, 
management, and technical assistance to its 
borrowers. 

(3) Loans to intermediaries 

(A) Intermediary applications 

(i) In general 

As part of its application for a loan, each 
intermediary shall submit a description to 
the Administration of— 

(I) the type of businesses to be as-
sisted; 

(II) the size and range of loans to be 
made; 

(III) the geographic area to be served 
and its economic, poverty, and unem-
ployment characteristics; 

(IV) the status of small business con-
cerns in the area to be served and an 
analysis of their credit and technical as-
sistance needs; 

(V) any marketing, management, and 
technical assistance to be provided in 
connection with a loan made under this 
subsection; 

(VI) the local economic credit mar-
kets, including the costs associated with 
obtaining credit locally; 

(VII) the qualifications of the appli-
cant to carry out the purpose of this sub-
section; and 

(VIII) any plan to involve other tech-
nical assistance providers (such as coun-
selors from the Service Corps of Retired 
Executives or small business develop-
ment centers) or private sector lenders 
in assisting selected business concerns. 

(ii) Selection of intermediaries 

In selecting intermediaries to partici-
pate in the program established under this 
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subsection, the Administration shall give 
priority to those applicants that provide 
loans in amounts averaging not more than 
$10,000. 

(B) Intermediary contribution 

As a condition of any loan made to an 
intermediary under subparagraph (B)(i) of 
paragraph (1), the Administration shall re-
quire the intermediary to contribute not 
less than 15 percent of the loan amount in 
cash from non-Federal sources. 

(C) Loan limits 

Notwithstanding subsection (a)(3) of this 
section, no loan shall be made under this 
subsection if the total amount outstanding 
and committed to one intermediary (exclud-
ing outstanding grants) from the business 
loan and investment fund established by this 
chapter would, as a result of such loan, ex-
ceed $750,000 in the first year of such 
intermediary’s participation in the program, 
and $3,500,000 in the remaining years of the 
intermediary’s participation in the program. 

(D)(i) In general 

The Administrator shall, by regulation, re-
quire each intermediary to establish a loan 
loss reserve fund, and to maintain such re-
serve fund until all obligations owed to the 
Administration under this subsection are re-
paid. 

(ii) Level of loan loss reserve fund 

(I) In general 

Subject to subclause (III), the Adminis-
trator shall require the loan loss reserve 
fund of an intermediary to be maintained 
at a level equal to 15 percent of the out-
standing balance of the notes receivable 
owed to the intermediary. 

(II) Review of loan loss reserve 

After the initial 5 years of an 
intermediary’s participation in the pro-
gram authorized by this subsection, the 
Administrator shall, at the request of the 
intermediary, conduct a review of the an-
nual loss rate of the intermediary. Any 
intermediary in operation under this sub-
section prior to October 1, 1994, that re-
quests a reduction in its loan loss reserve 
shall be reviewed based on the most recent 
5-year period preceding the request. 

(III) Reduction of loan loss reserve 

Subject to the requirements of clause IV, 
the Administrator may reduce the annual 
loan loss reserve requirement of an inter-
mediary to reflect the actual average loan 
loss rate for the intermediary during the 
preceding 5-year period, except that in no 
case shall the loan loss reserve be reduced 
to less than 10 percent of the outstanding 
balance of the notes receivable owed to the 
intermediary. 

(IV) Requirements 

The Administrator may reduce the an-
nual loan loss reserve requirement of an 
intermediary only if the intermediary 
demonstrates to the satisfaction of the Ad-
ministrator that— 

(aa) the average annual loss rate for 
the intermediary during the preceding 5- 
year period is less than 15 percent; and 

(bb) that no other factors exist that 
may impair the ability of the inter-
mediary to repay all obligations owed to 
the Administration under this sub-
section. 

(E) Unavailability of comparable credit 

An intermediary may make a loan under 
this subsection of more than $20,000 to a 
small business concern only if such small 
business concern demonstrates that it is un-
able to obtain credit elsewhere at com-
parable interest rates and that it has good 
prospects for success. In no case shall an 
intermediary make a loan under this sub-
section of more than $35,000, or have out-
standing or committed to any 1 borrower 
more than $35,000. 

(F) Loan duration; interest rates 

(i) Loan duration 

Loans made by the Administration under 
this subsection shall be for a term of 10 
years. 

(ii) Applicable interest rates 

Except as provided in clause (iii), loans 
made by the Administration under this 
subsection to an intermediary shall bear 
an interest rate equal to 1.25 percentage 
points below the rate determined by the 
Secretary of the Treasury for obligations 
of the United States with a period of matu-
rity of 5 years, adjusted to the nearest one- 
eighth of 1 percent. 

(iii) Rates applicable to certain small loans 

Loans made by the Administration to an 
intermediary that makes loans to small 
business concerns and entrepreneurs aver-
aging not more than $7,500, shall bear an 
interest rate that is 2 percentage points 
below the rate determined by the Sec-
retary of the Treasury for obligations of 
the United States with a period of matu-
rity of 5 years, adjusted to the nearest one- 
eighth of 1 percent. 

(iv) Rates applicable to multiple sites or of-
fices 

The interest rate prescribed in clause (ii) 
or (iii) shall apply to each separate loan- 
making site or office of 1 intermediary 
only if such site or office meets the re-
quirements of that clause. 

(v) Rate basis 

The applicable rate of interest under this 
paragraph shall— 

(I) be applied retroactively for the first 
year of an intermediary’s participation 
in the program, based upon the actual 
lending practices of the intermediary as 
determined by the Administration prior 
to the end of such year; and 

(II) be based in the second and subse-
quent years of an intermediary’s partici-
pation in the program, upon the actual 
lending practices of the intermediary 
during the term of the intermediary’s 
participation in the program. 
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(vii) 11 Covered intermediaries 

The interest rates prescribed in this sub-
paragraph shall apply to all loans made to 
intermediaries under this subsection on or 
after October 28, 1991. 

(G) Delayed payments 

The Administration shall not require re-
payment of interest or principal of a loan 
made to an intermediary under this sub-
section during the first year of the loan. 

(H) Fees; collateral 

Except as provided in subparagraphs (B) 
and (D), the Administration shall not charge 
any fees or require collateral other than an 
assignment of the notes receivable of the 
microloans with respect to any loan made to 
an intermediary under this subsection. 

(4) Marketing, management and technical as-
sistance grants to intermediaries 

Grants made in accordance with subpara-
graph (B)(ii) of paragraph (1) shall be subject 
to the following requirements: 

(A) Grant amounts 

Except as otherwise provided in subpara-
graph (C) and subject to subparagraph (B), 
each intermediary that receives a loan under 
subparagraph (B)(i) of paragraph (1) shall be 
eligible to receive a grant to provide mar-
keting, management, and technical assist-
ance to small business concerns that are bor-
rowers under this subsection. Except as pro-
vided in subparagraph (C), each inter-
mediary meeting the requirements of sub-
paragraph (B) may receive a grant of not 
more than 25 percent of the total outstand-
ing balance of loans made to it under this 
subsection. 

(B) Contribution 

As a condition of any grant made under 
subparagraph (A), the Administration shall 
require the intermediary to contribute an 
amount equal to 25 percent of the amount of 
the grant, obtained solely from non-Federal 
sources. In addition to cash or other direct 
funding, the contribution may include indi-
rect costs or in-kind contributions paid for 
under non-Federal programs. 

(C) Additional technical assistance grants for 
making certain loans 

(i) In general 

Each intermediary that has a portfolio 
of loans made under this subsection that 
averages not more than $10,000 during the 
period of the intermediary’s participation 
in the program shall be eligible to receive 
a grant equal to 5 percent of the total out-
standing balance of loans made to the 
intermediary under this subsection, in ad-
dition to grants made under subparagraph 
(A). 

(ii) Purposes 

A grant awarded under clause (i) may be 
used to provide marketing, management, 
and technical assistance to small business 

concerns that are borrowers under this 
subsection. 

(iii) Contribution exception 

The contribution requirements in sub-
paragraph (B) do not apply to grants made 
under this subparagraph. 

(D) Eligibility for multiple sites or offices 

The eligibility for a grant described in sub-
paragraph (A),12 or (C) shall be determined 
separately for each loan-making site or of-
fice of 1 intermediary. 

(E) Assistance to certain small business con-
cerns 

(i) In general 

Each intermediary may expend an 
amount not to exceed 25 percent of the 
grant funds received under paragraph 
(1)(B)(ii) to provide information and tech-
nical assistance to small business concerns 
that are prospective borrowers under this 
subsection. 

(ii) Technical assistance 

An intermediary may expend not more 
than 25 percent of the funds received under 
paragraph (1)(B)(ii) to enter into third 
party contracts for the provision of tech-
nical assistance. 

(F) Supplemental grant 

(i) In general 

The Administration may accept any 
funds transferred to the Administration 
from other departments or agencies of the 
Federal Government to make grants in ac-
cordance with this subparagraph and sec-
tion 202(b) of the Small Business Reauthor-
ization Act of 1997 to participating inter-
mediaries and technical assistance provid-
ers under paragraph (5), for use in accord-
ance with clause (iii) to provide additional 
technical assistance and related services 
to recipients of assistance under a State 
program described in paragraph (1)(A)(iv) 
at the time they initially apply for assist-
ance under this subparagraph. 

(ii) Eligible recipients; grant amounts 

In making grants under this subpara-
graph, the Administration may select, 
from among participating intermediaries 
and technical assistance providers de-
scribed in clause (i), not more than 20 
grantees in fiscal year 1998, not more than 
25 grantees in fiscal year 1999, and not 
more than 30 grantees in fiscal year 2000, 
each of whom may receive a grant under 
this subparagraph in an amount not to ex-
ceed $200,000 per year. 

(iii) Use of grant amounts 

Grants under this subparagraph— 
(I) are in addition to other grants pro-

vided under this subsection and shall not 
require the contribution of matching 
amounts as a condition of eligibility; 
and 

(II) may be used by a grantee— 
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(aa) to pay or reimburse a portion of 
child care and transportation costs of 
recipients of assistance described in 
clause (i), to the extent such costs are 
not otherwise paid by State block 
grants under the Child Care Develop-
ment Block Grant Act of 1990 (42 U.S.C. 
9858 et seq.) or under part A of title IV 
of the Social Security Act (42 U.S.C. 
601 et seq.); and 

(bb) for marketing, management, and 
technical assistance to recipients of 
assistance described in clause (i). 

(iv) Memorandum of Understanding 

Prior to accepting any transfer of funds 
under clause (i) from a department or 
agency of the Federal Government, the 
Administration shall enter into a Memo-
randum of Understanding with the depart-
ment or agency, which shall— 

(I) specify the terms and conditions of 
the grants under this subparagraph; and 

(II) provide for appropriate monitoring 
of expenditures by each grantee under 
this subparagraph and each recipient of 
assistance described in clause (i) who re-
ceives assistance from a grantee under 
this subparagraph, in order to ensure 
compliance with this subparagraph by 
those grantees and recipients of assist-
ance. 

(5) Private sector borrowing technical assist-
ance grants 

Grants made in accordance with subpara-
graph (B)(iii) of paragraph (1) shall be subject 
to the following requirements: 

(A) Grant amounts 

Subject to the requirements of subpara-
graph (B), the Administration may make not 
more than 55 grants annually, each in 
amounts not to exceed $200,000 for the pur-
poses specified in subparagraph (B)(iii) of 
paragraph (1). 

(B) Contribution 

As a condition of any grant made under 
subparagraph (A), the Administration shall 
require the grant recipient to contribute an 
amount equal to 20 percent of the amount of 
the grant, obtained solely from non-Federal 
sources. In addition to cash or other direct 
funding, the contribution may include indi-
rect costs or in-kind contributions paid for 
under non-Federal programs. 

(6) Loans to small business concerns from eligi-
ble intermediaries 

(A) In general 

An eligible intermediary shall make short- 
term, fixed rate loans to startup, newly es-
tablished, and growing small business con-
cerns from the funds made available to it 
under subparagraph (B)(i) of paragraph (1) 
for working capital and the acquisition of 
materials, supplies, furniture, fixtures, and 
equipment. 

(B) Portfolio requirement 

To the extent practicable, each inter-
mediary that operates a microloan program 

under this subsection shall maintain a 
microloan portfolio with an average loan 
size of not more than $15,000. 

(C) Interest limit 

Notwithstanding any provision of the laws 
of any State or the constitution of any State 
pertaining to the rate or amount of interest 
that may be charged, taken, received, or re-
served on a loan, the maximum rate of inter-
est to be charged on a microloan funded 
under this subsection shall not exceed the 
rate of interest applicable to a loan made to 
an intermediary by the Administration— 

(i) in the case of a loan of more than 
$7,500 made by the intermediary to a small 
business concern or entrepreneur by more 
than 7.75 percentage points; and 

(ii) in the case of a loan of not more than 
$7,500 made by the intermediary to a small 
business concern or entrepreneur by more 
than 8.5 percentage points. 

(D) Review restriction 

The Administration shall not review indi-
vidual microloans made by intermediaries 
prior to approval. 

(E) Establishment of child care or transpor-
tation businesses 

In addition to other eligible small busi-
nesses concerns, borrowers under any pro-
gram under this subsection may include in-
dividuals who will use the loan proceeds to 
establish for-profit or nonprofit child care 
establishments or businesses providing for- 
profit transportation services. 

(7) Program funding for microloans 

(A) Number of participants 

Under the program authorized by this sub-
section, the Administration may fund, on a 
competitive basis, not more than 300 inter-
mediaries. 

(B) Allocation 

(i) Minimum allocation 

Subject to the availability of appropria-
tions, of the total amount of new loan 
funds made available for award under this 
subsection in each fiscal year, the Admin-
istration shall make available for award in 
each State (including the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, the United States Virgin Islands, 
Guam, and American Samoa) an amount 
equal to the sum of— 

(I) the lesser of— 
(aa) $800,000; or 
(bb) 1⁄55 of the total amount of new 

loan funds made available for award 
under this subsection for that fiscal 
year; and 

(II) any additional amount, as deter-
mined by the Administration. 

(ii) Redistribution 

If, at the beginning of the third quarter 
of a fiscal year, the Administration deter-
mines that any portion of the amount 
made available to carry out this sub-
section is unlikely to be made available 
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under clause (i) during that fiscal year, the 
Administration may make that portion 
available for award in any one or more 
States (including the District of Columbia, 
the Commonwealth of Puerto Rico, the 
United States Virgin Islands, Guam, and 
American Samoa) without regard to clause 
(i). 

(8) Equitable distribution of intermediaries 

In approving microloan program applicants 
and providing funding to intermediaries under 
this subsection, the Administration shall se-
lect and provide funding to such inter-
mediaries as will ensure appropriate availabil-
ity of loans for small businesses in all indus-
tries located throughout each State, particu-
larly those located in urban and in rural areas. 

(9) Grants for management, marketing, tech-
nical assistance, and related services 

(A) In general 

The Administration may procure technical 
assistance for intermediaries participating 
in the Microloan Program to ensure that 
such intermediaries have the knowledge, 
skills, and understanding of microlending 
practices necessary to operate successful 
microloan programs. 

(B) Assistance amount 

The Administration shall transfer 7 per-
cent of its annual appropriation for loans 
and loan guarantees under this subsection to 
the Administration’s Salaries and Expense 
Account for the specific purpose of providing 
1 or more technical assistance grants to ex-
perienced microlending organizations and 
national and regional nonprofit organiza-
tions that have demonstrated experience in 
providing training support for microenter-
prise development and financing.13 to 
achieve the purpose set forth in subpara-
graph (A). 

(C) Welfare-to-work microloan initiative 

Of amounts made available to carry out 
the welfare-to-work microloan initiative 
under paragraph (1)(A)(iv) in any fiscal year, 
the Administration may use not more than 5 
percent to provide technical assistance, ei-
ther directly or through contractors, to wel-
fare-to-work microloan initiative grantees, 
to ensure that, as grantees, they have the 
knowledge, skills, and understanding of 
microlending and welfare-to-work transi-
tion, and other related issues, to operate a 
successful welfare-to-work microloan initia-
tive. 

(10) Report to Congress 

On November 1, 1995, the Administration 
shall submit to the Committees on Small 
Business of the Senate and the House of Rep-
resentatives a report, including the Adminis-
tration’s evaluation of the effectiveness of the 
first 31⁄2 years of the microloan program and 
the following: 

(A) the numbers and locations of the inter-
mediaries funded to conduct microloan pro-
grams; 

(B) the amounts of each loan and each 
grant to intermediaries; 

(C) a description of the matching contribu-
tions of each intermediary; 

(D) the numbers and amounts of micro-
loans made by the intermediaries to small 
business concern borrowers; 

(E) the repayment history of each inter-
mediary; 

(F) a description of the loan portfolio of 
each intermediary including the extent to 
which it provides microloans to small busi-
ness concerns in rural areas; and 

(G) any recommendations for legislative 
changes that would improve program oper-
ations. 

(11) Definitions 

For purposes of this subsection— 
(A) the term ‘‘intermediary’’ means— 

(i) a private, nonprofit entity; 
(ii) a private, nonprofit community de-

velopment corporation; 
(iii) a consortium of private, nonprofit 

organizations or nonprofit community de-
velopment corporations; 

(iv) a quasi-governmental economic de-
velopment entity (such as a planning and 
development district), other than a State, 
county, municipal government, or any 
agency thereof, if— 

(I) no application is received from an 
eligible nonprofit organization; or 

(II) the Administration determines 
that the needs of a region or geographic 
area are not adequately served by an ex-
isting, eligible nonprofit organization 
that has submitted an application; or 

(v) an agency of or nonprofit entity es-
tablished by a Native American Tribal 
Government, 

that seeks to borrow or has borrowed funds 
from the Administration to make micro-
loans to small business concerns under this 
subsection; 

(B) the term ‘‘microloan’’ means a short- 
term, fixed rate loan of not more than 
$35,000, made by an intermediary to a start-
up, newly established, or growing small busi-
ness concern; 

(C) the term ‘‘rural area’’ means any polit-
ical subdivision or unincorporated area— 

(i) in a nonmetropolitan county (as de-
fined by the Secretary of Agriculture) or 
its equivalent thereof; or 

(ii) in a metropolitan county or its 
equivalent that has a resident population 
of less than 20,000 if the Small Business 
Administration has determined such polit-
ical subdivision or area to be rural. 

(12) Deferred participation loan pilot 

In lieu of making direct loans to inter-
mediaries as authorized in paragraph (1)(B), 
during fiscal years 1998 through 2000, the Ad-
ministration may, on a pilot program basis, 
participate on a deferred basis of not less than 
90 percent and not more than 100 percent on 
loans made to intermediaries by a for-profit or 
nonprofit entity or by alliances of such enti-
ties, subject to the following conditions: 
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(A) Number of loans 

In carrying out this paragraph, the Admin-
istration shall not participate in providing 
financing on a deferred basis to more than 10 
intermediaries in urban areas or more than 
10 intermediaries in rural areas. 

(B) Term of loans 

The term of each loan shall be 10 years. 
During the first year of the loan, the inter-
mediary shall not be required to repay any 
interest or principal. During the second 
through fifth years of the loan, the inter-
mediary shall be required to pay interest 
only. During the sixth through tenth years 
of the loan, the intermediary shall be re-
quired to make interest payments and fully 
amortize the principal. 

(C) Interest rate 

The interest rate on each loan shall be the 
rate specified by paragraph (3)(F) for direct 
loans. 

(13) Evaluation of welfare-to-work microloan 
initiative 

On January 31, 1999, and annually thereafter, 
the Administration shall submit to the Com-
mittees on Small Business of the House of 
Representatives and the Senate a report on 
any monies distributed pursuant to paragraph 
(4)(F). 

(n) Repayment deferred for active duty reserv-
ists 

(1) Definitions 

In this subsection: 

(A) Eligible reservist 

The term ‘‘eligible reservist’’ means a 
member of a reserve component of the 
Armed Forces ordered to active duty during 
a period of military conflict. 

(B) Essential employee 

The term ‘‘essential employee’’ means an 
individual who is employed by a small busi-
ness concern and whose managerial or tech-
nical expertise is critical to the successful 
day-to-day operations of that small business 
concern. 

(C) Period of military conflict 

The term ‘‘period of military conflict’’ 
means— 

(i) a period of war declared by the Con-
gress; 

(ii) a period of national emergency de-
clared by the Congress or by the President; 
or 

(iii) a period of a contingency operation, 
as defined in section 101(a) of title 10. 

(D) Qualified borrower 

The term ‘‘qualified borrower’’ means— 
(i) an individual who is an eligible re-

servist and who received a direct loan 
under subsection (a) or (b) of this section 
before being ordered to active duty; or 

(ii) a small business concern that re-
ceived a direct loan under subsection (a) or 
(b) of this section before an eligible reserv-
ist, who is an essential employee, was or-
dered to active duty. 

(2) Deferral of direct loans 

(A) In general 

The Administration shall, upon written re-
quest, defer repayment of principal and in-
terest due on a direct loan made under sub-
section (a) or (b) of this section, if such loan 
was incurred by a qualified borrower. 

(B) Period of deferral 

The period of deferral for repayment under 
this paragraph shall begin on the date on 
which the eligible reservist is ordered to ac-
tive duty and shall terminate on the date 
that is 180 days after the date such eligible 
reservist is discharged or released from ac-
tive duty. 

(C) Interest rate reduction during deferral 

Notwithstanding any other provision of 
law, during the period of deferral described 
in subparagraph (B), the Administration 
may, in its discretion, reduce the interest 
rate on any loan qualifying for a deferral 
under this paragraph. 

(3) Deferral of loan guarantees and other fi-
nancings 

The Administration shall— 
(A) encourage intermediaries participating 

in the program under subsection (m) of this 
section to defer repayment of a loan made 
with proceeds made available under that 
subsection, if such loan was incurred by a 
small business concern that is eligible to 
apply for assistance under subsection (b)(3) 
of this section; and 

(B) not later than 30 days after August 17, 
1999, establish guidelines to— 

(i) encourage lenders and other inter-
mediaries to defer repayment of, or pro-
vide other relief relating to, loan guaran-
tees under subsection (a) of this section 
and financings under section 697a of this 
title that were incurred by small business 
concerns that are eligible to apply for as-
sistance under subsection (b)(3) of this sec-
tion, and loan guarantees provided under 
subsection (m) of this section if the inter-
mediary provides relief to a small business 
concern under this paragraph; and 

(ii) implement a program to provide for 
the deferral of repayment or other relief to 
any intermediary providing relief to a 
small business borrower under this para-
graph. 

(Pub. L. 85–536, § 2[7], July 18, 1958, 72 Stat. 387; 
Pub. L. 85–699, title VI, § 602(c), Aug. 21, 1958, 72 
Stat. 698; Pub. L. 86–367, § 2, Sept. 22, 1959, 73 
Stat. 647; Pub. L. 87–70, title III, § 305[a], June 30, 
1961, 75 Stat. 167; Pub. L. 87–305, § 9, Sept. 26, 1961, 
75 Stat. 668; Pub. L. 88–264, § 1, Feb. 5, 1964, 78 
Stat. 7; Pub. L. 88–560, title III, § 319, Sept. 2, 
1964, 78 Stat. 794; Pub. L. 89–59, § 1(a), (b), June 
30, 1965, 79 Stat. 206; Pub. L. 89–409, § 3(a), May 2, 
1966, 80 Stat. 133; Pub. L. 89–769, § 7(b), Nov. 6, 
1966, 80 Stat. 1319; Pub. L. 90–104, title I, §§ 103, 
104, Oct. 11, 1967, 81 Stat. 268; Pub. L. 90–448, title 
XI, § 1106(a), Aug. 1, 1968, 82 Stat. 567; Pub. L. 
90–495, § 31, Aug. 23, 1968, 82 Stat. 835; Pub. L. 
91–173, title V, § 504(a), (b), Dec. 30, 1969, 83 Stat. 
802; Pub. L. 91–596, § 28(a), (b), Dec. 29, 1970, 84 
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Stat. 1618; Pub. L. 91–597, § 25(a), (b), Dec. 29, 1970, 

84 Stat. 1633, 1634; Pub. L. 92–385, §§ 1(a), 2(a), 

Aug. 16, 1972, 86 Stat. 554, 555; Pub. L. 92–500, 

§ 8(a), Oct. 18, 1972, 86 Stat. 898; Pub. L. 92–595, 

§ 3(b), Oct. 27, 1972, 86 Stat. 1316; Pub. L. 93–237, 

§§ 2(a), (b), 3(a), 5, 6, Jan. 2, 1974, 87 Stat. 1023, 

1024; Pub. L. 93–386, §§ 2(a)(4), 3(2), 8, 9, 12, Aug. 

23, 1974, 88 Stat. 742, 746, 748, 749; Pub. L. 94–305, 

title I, §§ 108(b), 109, 111, 112(c), (d), 114, June 4, 

1976, 90 Stat. 666, 667; Pub. L. 95–89, title I, 

§ 101(d), (e), title III, §§ 301, 302, title IV, §§ 402–405, 

Aug. 4, 1977, 91 Stat. 553, 558–560; Pub. L. 95–315, 

§§ 2, 3, July 4, 1978, 92 Stat. 377, 378; Pub. L. 

95–507, title II, §§ 204, 205, 231, Oct. 24, 1978, 92 

Stat. 1764, 1766, 1772; Pub. L. 95–510, § 104, Oct. 24, 

1978, 92 Stat. 1782; Pub. L. 96–38, title I, § 101(a), 

(b), July 25, 1979, 93 Stat. 118; Pub. L. 96–302, title 

I, §§ 119(a), (b), 122–124, title II, § 203, title V, § 505, 

July 2, 1980, 94 Stat. 840, 841, 843, 848, 852; Pub. L. 

96–481, title I, §§ 104, 106(a), 107, 112, Oct. 21, 1980, 

94 Stat. 2322, 2323; Pub. L. 97–35, title XIX, §§ 1902, 

1910–1912, 1913(a), (c), 1914, Aug. 13, 1981, 95 Stat. 

767, 778–780; Pub. L. 98–270, title III, §§ 301, 304, 

308, 309, 311, Apr. 18, 1984, 98 Stat. 159–161; Pub. L. 

98–395, § 5, Aug. 21, 1984, 98 Stat. 1368; Pub. L. 

99–272, title XVIII, §§ 18006(a)(1), (2), 18007, 18013, 

Apr. 7, 1986, 100 Stat. 366, 370; Pub. L. 99–514, § 2, 

Oct. 22, 1986, 100 Stat. 2095; Pub. L. 100–418, title 

VIII, §§ 8005, 8007(a), Aug. 23, 1988, 102 Stat. 1557, 

1559; Pub. L. 100–533, title III, § 302(a), Oct. 25, 

1988, 102 Stat. 2693; Pub. L. 100–590, title I, 

§§ 102(a), 103, 111(c), 119(a), 120–122, Nov. 3, 1988, 

102 Stat. 2992, 2995, 2999, 3000; Pub. L. 100–656, 

title II, §§ 201(a), 202, 203, 205, 206, 208, title III, 

§§ 301–303(a), title IV, § 408, title V, § 505(h), Nov. 

15, 1988, 102 Stat. 3856, 3858, 3859, 3861, 3862, 

3865–3868, 3877, 3887; Pub. L. 100–707, title I, 

§ 109(f), Nov. 23, 1988, 102 Stat. 4708; Pub. L. 

101–37, §§ 4–6(a), 7(a), 8–10(b), June 15, 1989, 103 

Stat. 70–73; Pub. L. 101–162, title V, (1), (2), Nov. 

21, 1989, 103 Stat. 1024, 1025; Pub. L. 101–574, title 

II, §§ 202, 204(a), 206, 242, 245, title III, § 307, Nov. 

15, 1990, 104 Stat. 2818–2820, 2827, 2830; Pub. L. 

102–140, title VI, § 609(b), (h), Oct. 28, 1991, 105 

Stat. 825, 827; Pub. L. 102–191, § 4, Dec. 5, 1991, 105 

Stat. 1591; Pub. L. 102–366, title I, §§ 104, 113(a), 

title II, § 211, Sept. 4, 1992, 106 Stat. 988, 989, 997; 

Pub. L. 102–564, title III, § 307(b), (c), Oct. 28, 1992, 

106 Stat. 4263, 4264; Pub. L. 103–81, §§ 4, 5(a), 8, 

Aug. 13, 1993, 107 Stat. 781, 782; Pub. L. 103–403, 

title II, §§ 201, 202, 204–208(b), 209–211, title VI, 

§§ 603–605(a), Oct. 22, 1994, 108 Stat. 4180–4183, 4202, 

4203; Pub. L. 104–36, §§ 2–4(a), 5, Oct. 12, 1995, 109 

Stat. 295–297; Pub. L. 104–208, div. D, title I, 

§§ 103(a)–(d), (f), 105, 107, 111, Sept. 30, 1996, 110 

Stat. 3009–726, 3009–727, 3009–731 to 3009–733; Pub. 

L. 105–135, title II, §§ 201, 202(a), 231, title VII, 

§ 706, Dec. 2, 1997, 111 Stat. 2597, 2598, 2606, 2637; 

Pub. L. 105–277, div. A, § 101(f) [title VIII, 

§ 405(d)(10), (f)(9)], Oct. 21, 1998, 112 Stat. 2681–337, 

2681–420, 2681–430; Pub. L. 106–8, § 3(a), (c), Apr. 2, 

1999, 113 Stat. 13, 16; Pub. L. 106–22, §§ 2, 3, Apr. 

27, 1999, 113 Stat. 36, 37; Pub. L. 106–24, § 1(a), Apr. 

27, 1999, 113 Stat. 39; Pub. L. 106–50, title IV, 

§§ 401(b), 402(a), (b), 403, 404, Aug. 17, 1999, 113 

Stat. 244–246; Pub. L. 106–554, § 1(a)(9) [title II, 

§§ 202–208(a), 210, title VIII, § 802(a)], Dec. 21, 2000, 

114 Stat. 2763, 2763A–681 to 2763A–684, 2763A–702; 

Pub. L. 107–100, § 6(a), Dec. 21, 2001, 115 Stat. 970.) 

REFERENCES IN TEXT 

Subsections (b) and (c) of section 631 of this title, re-

ferred to in subsecs. (a)(11) and (i)(1), were redesignated 

subsections (c) and (d), respectively, and a new sub-

section (b) was added by Pub. L. 100–418, title VIII, 

§ 8002, Aug. 23, 1988, 102 Stat. 1553. 

The Small Business Investment Act of 1958, referred 

to in subsecs. (a)(13) and (j)(10)(A)(vi), (13)(D)(i), is Pub. 

L. 85–699, Aug. 21, 1958, 72 Stat. 689, as amended. Title 

IV, part B of title IV, and title V of the Act are classi-

fied generally to subchapter IV–A (§ 692 et seq.), part B 

(§ 694a et seq.) of subchapter IV–A, and subchapter V 

(§ 695 et seq.), respectively, of chapter 14B of this title. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 661 of this title 

and Tables. 

The Disaster Relief and Emergency Assistance Act, 

referred to in subsec. (b)(2)(A), is Pub. L. 93–288, May 22, 

1974, 88 Stat. 143, as amended, known as the Robert T. 

Stafford Disaster Relief and Emergency Assistance 

Act, which is classified principally to chapter 68 (§ 5121 

et seq.) of Title 42, The Public Health and Welfare. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 5121 of Title 42 

and Tables. 

The Consolidated Farm and Rural Development Act 

(7 U.S.C. 1961), referred to in subsec. (b)(2)(B), was in 

the original the ‘‘Consolidated Farmers Home Adminis-

tration Act of 1961 (7 U.S.C. 1961)’’, Pub. L. 87–128, title 

III, Aug. 8, 1961, 75 Stat. 307, which was redesignated 

the Consolidated Farm and Rural Development Act by 

Pub. L. 92–419, § 101, Aug. 30, 1972, 86 Stat. 657. The Con-

solidated Farm and Rural Development Act is classi-

fied principally to chapter 50 (§ 1921 et seq.) of Title 7, 

Agriculture. For complete classification of this Act to 

the Code, see Short Title note set out under section 

1921 of Title 7 and Tables. 

Paragraph (4) of this subsection, referred to in second 

undesignated par. following par. (2) of subsec. (b), was 

repealed by Pub. L. 97–35. 

Section 231 of the Disaster Relief Act of 1970 [15 

U.S.C. 636a], referred to in penultimate par. of subsec. 

(b), was repealed by Pub. L. 97–35, title XIX, § 1917, Aug. 

13, 1981, 95 Stat. 781. 

Reorganization Plan Numbered 2 of 1954, referred to 

in subsec. (c)(1), is set out in the Appendix to Title 5, 

Government Organization and Employees. 

Reorganization Plan Numbered 1 of 1957, referred to 

in subsec. (c)(1), is set out in the Appendix to Title 5. 

The Economic Opportunity Act of 1964, referred to in 

subsec. (i)(3), is Pub. L. 88–452, Aug. 20, 1964, 78 Stat. 508, 

as amended. Title III of the Act was classified generally 

to subchapter III (§ 2841 et seq.) of chapter 34 of Title 42, 

The Public Health and Welfare, prior to its repeal by 

Pub. L. 97–35, title VI, § 683(a), Aug. 13, 1981, 95 Stat. 519. 

For complete classification of this Act to the Code, see 

Tables. 

The Public Works and Economic Development Act of 

1965, referred to in subsec. (i)(5)(D), is Pub. L. 89–136, 

Aug. 26, 1965, 79 Stat. 552, as amended, which is classi-

fied generally to chapter 38 (§ 3121 et seq.) of Title 42. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 3121 of Title 42 

and Tables. 

Section 602(b) of Public Law 100–656, the ‘‘Business 

Opportunity Development Reform Act of 1988’’, referred 

to in subsec. (j)(10)(J)(ii)(III), is set out as a note under 

section 637 of this title. 

Section 35(a) of title 41, referred to in subsec. 

(j)(13)(C), was struck out and former section 35(b) of 

title 41 redesignated section 35(a) by Pub. L. 103–355, 

title VII, § 7201(1), Oct. 13, 1994, 108 Stat. 3378. 

The Workforce Investment Act of 1998, referred to in 

subsec. (j)(13)(E), is Pub. L. 105–220, Aug. 7, 1998, 112 

Stat. 936, as amended. Title I of the Act is classified 

principally to chapter 30 (§ 2801 et seq.) of Title 29, 

Labor. For complete classification of this Act to the 

Code, see Short Title note set out under section 9201 of 

Title 20, Education, and Tables. 
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The Social Security Act, referred to in subsec. 

(m)(1)(A)(iv), (4)(F)(iii)(II)(aa), is act Aug. 14, 1935, ch. 

531, 49 Stat. 620, as amended. Part A of title IV of the 

Act is classified generally to part A (§ 601 et seq.) of 

subchapter IV of chapter 7 of Title 42, The Public 

Health and Welfare. For complete classification of this 

Act to the Code, see section 1305 of Title 42 and Tables. 

Section 202(b) of the Small Business Reauthorization 

Act of 1997, referred to in subsec. (m)(4)(F)(i), is section 

202(b) of Pub. L. 105–135, which is set out as a note 

below. 

The Child Care and Development Block Grant Act of 

1990, referred to in subsec. (m)(4)(F)(iii)(II)(aa), is sub-

chapter C (§§ 658A–658R) of chapter 8 of subtitle A of 

title VI of Pub. L. 97–35, as added by Pub. L. 101–508, 

title V, § 5082(2), Nov. 5, 1990, 104 Stat. 1388–236, as 

amended, which is classified generally to subchapter 

II–B (§ 9858 et seq.) of chapter 105 of Title 42, The Public 

Health and Welfare. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 9801 of Title 42 and Tables. 

CODIFICATION 

September 30, 1996, referred to in subsec. (a)(25)(C), 

was in the original ‘‘the date of enactment of this sub-

section’’ which was translated as meaning the date of 

enactment of Pub. L. 104–208, which enacted par. (25) of 

subsec. (a), to reflect the probable intent of Congress. 

In subsec. (c)(3), ‘‘August 13, 1981’’ substituted for 

‘‘the effective date of this Act’’, such words having 

been inserted in place of ‘‘to October 1, 1983’’ by section 

1914 of Pub. L. 97–35. ‘‘This Act’’ probably meant the 

Small Business Budget Reconciliation and Loan Con-

solidation/Improvement Act of 1981 (title XIX of Pub. 

L. 97–35) rather than the Small Business Act (Pub. L. 

85–536). See Effective Date of 1981 Amendment note set 

out under section 631 of this title. 

In subsec. (j)(11)(B)(i), as enacted by the amendments 

made by Pub. L. 101–37, ‘‘August 15, 1989’’ substituted 

for ‘‘the effective date of this subparagraph’’ and ‘‘such 

effective date’’. Section 32 of Pub. L. 101–37 provided 

that the amendments made by Pub. L. 101–37 shall 

apply as if included in Pub. L. 100–656. Section 

803(b)(1)(A) of Pub. L. 101–656 provided that the amend-

ment made by section 201(a) thereof to subsec. (j)(11) 

shall take effect on June 1, 1989. Section 31 of Pub. L. 

101–37 amended section 803(b) of Pub. L. 101–656 to make 

such amendments effective on August 15, 1989, in place 

of June 1, 1989. See 1988 and 1989 Effective Date of 

Amendment notes below. 

In subsec. (k)(3), ‘‘section 1342 of title 31’’ substituted 

for ‘‘section 3679(b) of the Revised Statutes (31 U.S.C. 

665(b))’’ on authority of Pub. L. 97–258, § 4(b), Sept. 13, 

1982, 96 Stat. 1067, the first section of which enacted 

Title 31, Money and Finance. 

Section 3109 of title 5, referred to in subsec. (k)(4), 

substituted for ‘‘section 15 of the Administrative Ex-

penses Act of 1946 (5 U.S.C. 55a)’’ on authority of Pub. 

L. 89–554, § 7(b), Sept. 6, 1966, 80 Stat. 631, the first sec-

tion of which enacted Title 5, Government Organization 

and Employees. 

Section 5703 of title 5, referred to in subsec. (k)(4), 

substituted for ‘‘section 5 of such Act (5 U.S.C. 73b–2)’’ 

on authority of section 7(b) of Pub. L. 89–554, Sept. 6, 

1966, 80 Stat. 631, section 1 of which enacted Title 5. 

PRIOR PROVISIONS 

Provisions similar to those comprising subsec. (e) of 

this section were contained in section 2(a) and (b) of 

Pub. L. 87–550, July 25, 1962, 76 Stat. 221 (formerly clas-

sified to section 637a(a) and (b) of this title) prior to re-

peal thereof by section 3(b) of Pub. L. 89–409. 

Prior similar provisions were contained in section 207 

of act July 30, 1953, ch. 282, title II, 67 Stat. 235, as 

amended by acts Aug. 9, 1955, ch. 628, §§ 2, 5, 69 Stat. 547; 

Feb. 2, 1956, ch. 29, §§ 2, 3, 70 Stat. 10; Pub. L. 85–335, Feb. 

22, 1958, 72 Stat. 27, which was previously classified to 

this section. See Codification note set out under sec-

tion 631 of this title. 

AMENDMENTS 

2001—Subsec. (a)(18)(C). Pub. L. 107–100, § 6(a)(1), added 

subpar. (C). 

Subsec. (a)(23)(A). Pub. L. 107–100, § 6(a)(2), inserted at 

end ‘‘With respect to loans approved during the 2-year 

period beginning on October 1, 2002, the annual fee as-

sessed and collected under the preceding sentence shall 

be in an amount equal to 0.25 percent of the outstand-

ing balance of the deferred participation share of the 

loan.’’ 

2000—Subsec. (a)(2)(A)(i). Pub. L. 106–554, § 1(a)(9) 

[title II, § 202(1)], substituted ‘‘$150,000’’ for ‘‘$100,000’’. 

Subsec. (a)(2)(A)(ii). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 202(2)], substituted ‘‘85 percent’’ for ‘‘80 percent’’ and 

‘‘$150,000’’ for ‘‘$100,000’’. 

Subsec. (a)(3)(A). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 203], substituted ‘‘$1,000,000 (or if the gross loan 

amount would exceed $2,000,000),’’ for ‘‘$750,000,’’. 

Subsec. (a)(4). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 205(1)], inserted heading and struck out former head-

ing ‘‘Interest rates and fees.—’’. 

Subsec. (a)(4)(B)(iii). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 204], added cl. (iii). 

Subsec. (a)(4)(C). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 205(2)], added subpar. (C). 

Subsec. (a)(18). Pub. L. 106–554, § 1(a)(9) [title II, § 206], 

amended heading and text of par. (18) generally, sub-

stituting present provisions for provisions which had 

authorized guarantee fee in an amount equal to sum of 

3 percent of amount of deferred participation share of 

loan that was less than or equal to $250,000, if deferred 

participation share of loan exceeded $250,000, plus 3.5 

percent of difference between $500,000 or total deferred 

participation share of loan, whichever was less, and 

$250,000, plus, if deferred participation share of loan ex-

ceeded $500,000, 3.875 percent of difference between total 

deferred participation share of loan and $500,000, and 

set forth provisions relating to exception for certain 

loans. 

Subsec. (a)(28). Pub. L. 106–554, § 1(a)(9) [title II, § 207], 

added par. (28). 

Subsec. (a)(29). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 208(a)], added par. (29). 

Subsec. (a)(30). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 802(a)], added par. (30). 

Subsec. (m)(1)(A)(iii)(I). Pub. L. 106–554, § 1(a)(9) [title 

II, § 210(a)(2)], substituted ‘‘$10,000’’ for ‘‘$7,500’’. 

Subsec. (m)(1)(B)(iii). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(a)(1)], substituted ‘‘$35,000’’ for ‘‘$25,000’’. 

Subsec. (m)(3)(A)(ii). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(a)(2)], substituted ‘‘$10,000’’ for ‘‘$7,500’’. 

Subsec. (m)(3)(E). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(a)(1), (3)], substituted ‘‘$20,000’’ for ‘‘$15,000’’ and 

‘‘$35,000’’ for ‘‘$25,000’’ in two places. 

Subsec. (m)(4)(C)(i). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(a)(2)], which directed the amendment of subsec. 

(m)(4)(C)(i)(II) by substituting ‘‘$10,000’’ for ‘‘$7,500’’, 

was executed by making the substitution in subsec. 

(m)(4)(C)(i) to reflect the probable intent of Congress 

and the termination of the temporary amendment by 

Pub. L. 103–403, § 208(a)(2), (c). See 1994 Amendment note 

and Effective and Termination Dates of 1994 Amend-

ment note below. 

Subsec. (m)(5)(A). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(a)(4)], substituted ‘‘55 grants’’ for ‘‘25 grants’’ and 

‘‘$200,000’’ for ‘‘$125,000’’. 

Subsec. (m)(6)(B). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(a)(5)], substituted ‘‘$15,000’’ for ‘‘$10,000’’. 

Subsec. (m)(7)(A). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(a)(6)], added subpar. (A) and struck out heading 

and text of former subpar. (A). Text read as follows: 

‘‘During the program authorized by this subsection, the 

Administration may fund, on a competitive basis, not 

more than 200 microloan programs.’’ 

Subsec. (m)(11)(B). Pub. L. 106–554, § 1(a)(9) [title II, 

§ 210(b)], substituted ‘‘$35,000’’ for ‘‘$25,000’’. 

1999—Subsec. (a)(10). Pub. L. 106–50, § 401(b), inserted 

‘‘guaranteed’’ after ‘‘provide’’ and ‘‘, including service- 

disabled veterans,’’ after ‘‘handicapped individual’’. 
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Subsec. (a)(21)(A)(ii). Pub. L. 106–50, § 404, inserted ‘‘or 

a veteran’’ after ‘‘qualified individual’’. 
Subsec. (a)(27). Pub. L. 106–8, § 3(a), (c), temporarily 

added par. (27) relating to Year 2000 computer problem 

program. See Effective and Termination Dates of 1999 

Amendments note below. 
Subsec. (b)(1)(C). Pub. L. 106–24, § 1(a), added subpar. 

(C). 
Subsec. (b)(3). Pub. L. 106–50, § 402(b), added par. (3). 
Subsec. (m)(1)(A)(i). Pub. L. 106–50, § 403, inserted 

‘‘veteran (within the meaning of such term under sec-

tion 632(q) of this title),’’ after ‘‘low-income,’’. 
Subsec. (m)(3)(D). Pub. L. 106–22, § 3, struck out sub-

par. (D) heading and amended text generally. Prior to 

amendment, text read as follows: ‘‘The Administration 

shall, by regulation, require each intermediary to es-

tablish a loan loss reserve fund, and to maintain such 

reserve fund until all obligations owed to the Adminis-

tration under this subsection are repaid. The Adminis-

tration shall require the loan loss reserve fund to be 

maintained— 
‘‘(i) during the initial 5 years of the intermediary’s 

participation in the program under this subsection, 

at a level equal to not more than 15 percent of the 

outstanding balance of the notes receivable owed to 

the intermediary; and 
‘‘(ii) in each year of participation thereafter, at a 

level equal to not more than the greater of— 
‘‘(I) 2 times an amount reflecting the total losses 

of the intermediary as a result of participation in 

the program under this subsection, as determined 

by the Administrator on a case-by-case basis; or 
‘‘(II) 10 percent of the outstanding balance of the 

notes receivable owed to the intermediary.’’ 
Subsec. (m)(7)(B). Pub. L. 106–22, § 2(1), added subpar. 

(B) and struck out heading and text of former subpar. 

(B). Text read as follows: ‘‘During any fiscal year, a 

State shall not receive new loan funds from the Admin-

istration that exceed 125 percent of the State’s pro rata 

share of the microloan program authorization during 

such fiscal year, such share to be based on the popu-

lation of the State, as compared to the total population 

of the United States. If, however, at the beginning of 

the fourth quarter of a fiscal year the Administration 

determines that a portion of appropriated microloan 

funds are unlikely to be awarded during that year, the 

Administration may make additional funds available 

to a State in excess of 125 percent of the pro rata share 

of that State.’’ 
Subsec. (m)(8). Pub. L. 106–22, § 2(2), inserted ‘‘and 

providing funding to intermediaries’’ after ‘‘program 

applicants’’ and ‘‘and provide funding to’’ after ‘‘shall 

select’’. 
Subsec. (n). Pub. L. 106–50, § 402(a), added subsec. (n). 
1998—Subsec. (j)(13)(E). Pub. L. 105–277, § 101(f) [title 

VIII, § 405(f)(9)], struck out ‘‘the Job Training Partner-

ship Act or’’ before ‘‘title I of the Workforce’’ in intro-

ductory provisions. 
Pub. L. 105–277, § 101(f) [title VIII, § 405(d)(10)], sub-

stituted ‘‘the Job Training Partnership Act or title I of 

the Workforce Investment Act of 1998’’ for ‘‘the Job 

Training Partnership Act (29 U.S.C. 1501 et seq.)’’. 
1997—Subsec. (a). Pub. L. 105–135, § 231(1), inserted 

heading. 
Subsec. (a)(1). Pub. L. 105–135, § 231(2), inserted head-

ing, designated existing provisions as subpar. (A) and 

inserted heading, and added subpar. (B). 
Subsec. (a)(8). Pub. L. 105–135, § 706, added par. (8). 
Subsec. (m). Pub. L. 105–135, § 201(c), struck out 

‘‘Demonstration’’ and ‘‘demonstration’’ wherever ap-

pearing in heading and text. 
Subsec. (m)(1)(A)(iv). Pub. L. 105–135, § 202(a)(1), added 

cl. (iv). 
Subsec. (m)(3)(C). Pub. L. 105–135, § 201(a), substituted 

‘‘$3,500,000’’ for ‘‘$2,500,000’’. 
Subsec. (m)(3)(D)(i), (ii). Pub. L. 105–135, § 201(b), 

added cls. (i) and (ii) and struck out former cls. (i) and 

(ii) which read as follows: 
‘‘(i) in the first year of the intermediary’s participa-

tion in the demonstration program, at a level equal to 

not more than 15 percent of the outstanding balance of 

the notes receivable owed to the intermediary; and 
‘‘(ii) in each year of participation thereafter, at a 

level reflecting the intermediary’s total losses as a re-

sult of participation in the demonstration program, as 

determined by the Administration on a case-by-case 

basis, but in no case shall the required level exceed 15 

percent of the outstanding balance of the notes receiv-

able owed to the intermediary under the program.’’ 
Subsec. (m)(4)(E). Pub. L. 105–135, § 201(d)(1), des-

ignated existing provisions as cl. (i), inserted heading, 

substituted ‘‘25 percent’’ for ‘‘15 percent’’, and added cl. 

(ii). 
Subsec. (m)(4)(F). Pub. L. 105–135, § 202(a)(2), added 

subpar. (F). 
Subsec. (m)(5)(A). Pub. L. 105–135, § 201(d)(2), struck 

out ‘‘in each of the 5 years of the demonstration pro-

gram established under this subsection,’’ after ‘‘re-

quirements of subparagraph (B),’’ and substituted ‘‘an-

nually’’ for ‘‘for terms of up to 5 years’’. 
Subsec. (m)(6)(E). Pub. L. 105–135, § 202(a)(3), added 

subpar. (E). 
Subsec. (m)(9). Pub. L. 105–135, § 202(a)(4)(A), sub-

stituted ‘‘Grants for management, marketing, tech-

nical assistance, and related services’’ for ‘‘Technical 

assistance for intermediaries’’ in heading. 
Subsec. (m)(9)(C). Pub. L. 105–135, § 202(a)(4)(B), added 

subpar. (C). 
Subsec. (m)(12). Pub. L. 105–135, § 201(c)(4), substituted 

‘‘1998 through 2000’’ for ‘‘1995 through 1997’’. 
Subsec. (m)(13). Pub. L. 105–135, § 202(a)(5), added par. 

(13). 
1996—Subsec. (a)(2)(C)(ii)(II). Pub. L. 104–208, § 103(a), 

amended subcl. (II) generally. Prior to amendment, 

subcl. (II) read as follows: ‘‘authority to service and liq-

uidate such loans.’’ 
Subsec. (a)(2)(D). Pub. L. 104–208, § 111, added subpar. 

(D). 
Subsec. (a)(4). Pub. L. 104–208, § 103(f), inserted par. (4) 

heading, designated existing text as subpar. (A) and in-

serted heading, and added subpar. (B). 
Subsec. (a)(19)(C). Pub. L. 104–208, § 103(b), added sub-

par. (C). 
Subsec. (a)(25). Pub. L. 104–208, § 103(c), added par. (25). 
Subsec. (a)(26). Pub. L. 104–208, § 103(d), added par. (26). 
Subsec. (d). Pub. L. 104–208, § 107(a), struck out ‘‘(1)’’ 

before ‘‘The Administration’’ and struck out par. (2) 

which read as follows: ‘‘The Administration is author-

ized to hold seminars throughout the Nation to make 

potential applicants aware of the opportunities avail-

able under this subsection and related government en-

ergy programs, and to make grants to qualified organi-

zations to provide training seminars for small business 

concerns regarding practical and easily implemented 

methods for design, manufacture, installation, and 

servicing of equipment and for providing services listed 

in paragraph (1) of this subsection, except that recipi-

ents of loans made pursuant to this subsection shall 

not subsequently be eligible for such grants.’’ 
Subsec. (e). Pub. L. 104–208, § 107(b), amended subsec. 

(e) generally, substituting ‘‘(e) [RESERVED]’’ for prior 

provisions of subsec. (e) which read as follows: ‘‘The 

Administration also is empowered to make loans (ei-

ther directly or in cooperation with banks or other 

lenders through agreements to participate on an imme-

diate or deferred basis) to assist any firm to adjust to 

changed economic conditions resulting from increased 

competition from imported articles, but only if (1) an 

adjustment proposal of such firm has been certified by 

the Secretary of Commerce pursuant to the Trade Ex-

pansion Act of 1962, (2) the Secretary has referred such 

proposal to the Administration under that Act and the 

loan would provide part or all of the financial assist-

ance necessary to carry out such proposal, and (3) the 

Secretary’s certification is in force at the time the Ad-

ministration makes the loan. With respect to loans 

made under this subsection the Administration shall 

apply the provisions of sections 314, 315, 316, 318, 319, 

and 320 of the Trade Expansion Act of 1962 as though 

such loans had been made under section 314 of that 

Act.’’ 



Page 653 TITLE 15—COMMERCE AND TRADE § 636 

Subsec. (f). Pub. L. 104–208, § 107(c), amended subsec. 

(f) generally, substituting ‘‘(f) [RESERVED]’’ for prior 

provisions of subsec. (f) which read as follows: ‘‘In the 

administration of the disaster loan program under sub-

section (b)(1) of this section, in the case of property 

loss or damage as a result of a disaster which is a 

‘major disaster’ as defined in section 102(2) of the Disas-

ter Relief and Emergency Assistance Act, the Small 

Business Administration, to the extent such loss or 

damage is not compensated for by insurance or other-

wise, may lend to a privately owned college or univer-

sity without regard to whether the required financial 

assistance is otherwise available from private sources, 

and may waive interest payments and defer principal 

payments on such a loan for the first three years of the 

term of the loan.’’ 
Subsec. (l). Pub. L. 104–208, § 107(c), amended subsec. 

(l) generally, substituting ‘‘(l) [RESERVED]’’ for prior 

provisions of subsec. (l) which consisted of 9 pars. au-

thorizing loans to small business concerns for solar en-

ergy and energy conservation measures. 
Subsec. (m)(7)(B). Pub. L. 104–208, § 105, inserted at 

end ‘‘If, however, at the beginning of the fourth quarter 

of a fiscal year the Administration determines that a 

portion of appropriated microloan funds are unlikely to 

be awarded during that year, the Administration may 

make additional funds available to a State in excess of 

125 percent of the pro rata share of that State.’’ 
1995—Subsec. (a)(2). Pub. L. 104–36, § 2, amended par. 

(2) generally. Prior to amendment, par. (2) related to 

percentage levels in loan participation agreements. 
Subsec. (a)(18). Pub. L. 104–36, § 3(a), amended par. (18) 

generally. Prior to amendment, par. (18) read as fol-

lows: ‘‘The Administration shall collect a guarantee fee 

equal to two percent of the amount of the deferred par-

ticipation share of any loan under this subsection other 

than a loan repayable in one year or less. The fee shall 

be payable by the participating lending institution and 

may be charged to the borrower.’’ 
Subsec. (a)(19)(B). Pub. L. 104–36, § 3(b)(1), substituted 

‘‘shall develop’’ for ‘‘shall (i) develop’’ and struck out 

at end ‘‘, and (ii) allow such lenders to retain one-half 

of the fee collected pursuant to subsection (a)(18) of 

this section on such loans. A participating lender may 

not retain any fee pursuant to this paragraph if the 

amount committed and outstanding to the applicant 

would exceed $50,000 unless the amount in excess of 

$50,000 is an amount not approved under the provisions 

of this paragraph’’. 
Subsec. (a)(19)(C). Pub. L. 104–36, § 3(b)(2), struck out 

subpar. (C) which read as follows: ‘‘In order to encour-

age lending institutions and other entities making 

loans authorized under this subsection to provide loans 

to small business loan applicants located in rural areas, 

such lenders shall be permitted to retain one-half of the 

fee collected pursuant to paragraph (18) on loans of less 

than $75,000. A participating lender may not retain any 

fee pursuant to this subparagraph if the amount com-

mitted and outstanding to the applicant would exceed 

$75,000 unless the amount in excess of $75,000 is an 

amount not approved under the provisions of this sub-

paragraph. This subparagraph shall cease to be effec-

tive on October 1, 1995.’’ 
Subsec. (a)(23). Pub. L. 104–36, § 4(a), added par. (23). 
Subsec. (a)(24). Pub. L. 104–36, § 5, added par. (24). 
1994—Subsec. (a)(2)(B)(iv). Pub. L. 103–403, § 211, 

amended cl. (iv) generally. Prior to amendment, cl. (iv) 

read as follows: ‘‘not less than 85 percent of the financ-

ing outstanding at the time of disbursement if such fi-

nancing is a loan under paragraph (16).’’ 
Subsec. (a)(3)(B). Pub. L. 103–403, § 210, amended sub-

par. (B) generally. Prior to amendment, subpar. (B) 

read as follows: ‘‘if the total amount outstanding and 

committed (on a deferred basis) solely for the purposes 

provided in paragraph (16) to the borrower from the 

business loan and investment fund established by this 

chapter would exceed $1,000,000, such amount to be in 

addition to any financing solely for working capital, 

supplies, or revolving lines of credit for export purposes 

up to a maximum of $250,000; and’’. 

Subsec. (a)(14)(A). Pub. L. 103–403, § 209, amended sub-

par. (A) generally. Prior to amendment, subpar. (A) 

read as follows: ‘‘The Administration under this sub-

section may provide extensions and revolving lines of 

credit for export purposes and financing to enable small 

business concerns, including small business export 

trading companies and small business export manage-

ment companies, to develop foreign markets. No such 

extension or revolving line of credit may be made for 

a period or periods exceeding 3 years. A bank or partici-

pating lending institution may establish the rate of in-

terest on extensions and revolving lines of credit as 

may be legal and reasonable.’’ 
Subsec. (a)(21)(A). Pub. L. 103–403, § 605(a), inserted 

‘‘on a guaranteed basis’’ before ‘‘under the authority’’. 
Subsec. (a)(21)(E). Pub. L. 103–403, § 603, added subpar. 

(E). 
Subsec. (m)(3)(C). Pub. L. 103–403, § 206, substituted 

‘‘$2,500,000’’ for ‘‘$1,250,000’’. 
Subsec. (m)(4)(B). Pub. L. 103–403, § 208(a)(1), (c), tem-

porarily inserted ‘‘except for a grant made to an inter-

mediary that provides not less than 50 percent of its 

loans to small business concerns located in or owned by 

one or more residents of an economically distressed 

area,’’ after ‘‘under subparagraph (A),’’. See Effective 

and Termination Dates of 1994 Amendment note below. 
Subsec. (m)(4)(C)(i). Pub. L. 103–403, § 208(a)(2), (c), 

temporarily added cl. (i) which read as follows: ‘‘In ad-

dition to grants made under subparagraph (A), each 

intermediary shall be eligible to receive a grant equal 

to 5 percent of the total outstanding balance of loans 

made to the intermediary under this subsection if— 
‘‘(I) the intermediary provides not less than 25 per-

cent of its loans to small business concerns located in 

or owned by one or more residents of an economically 

distressed area; or 
‘‘(II) the intermediary has a portfolio of loans made 

under this subsection that averages not more than 

$7,500 during the period of the intermediary’s partici-

pation in the program.’’ 
See Effective and Termination Dates of 1994 Amend-

ment note below. 
Subsec. (m)(4)(E). Pub. L. 103–403, § 207, added subpar. 

(E). 
Subsec. (m)(7). Pub. L. 103–403, § 204, amended par. (7) 

generally, substituting present provisions for former 

provisions relating to program funding, which provided 

for: in subpar. (A), first year programs; in subpar. (B), 

expanded programs; and in subpar. (C), State limita-

tions. 
Subsec. (m)(8). Pub. L. 103–403, § 205, amended heading 

and text of par. (8) generally. Prior to amendment, text 

read as follows: ‘‘In funding microloan programs, the 

Administration shall ensure that at least one-half of 

the programs funded under this subsection will provide 

microloans to small business concerns located in rural 

areas.’’ 
Subsec. (m)(9)(B). Pub. L. 103–403, § 604, inserted ‘‘and 

loan guarantees’’ after ‘‘for loans’’ and ‘‘and national 

and regional nonprofit organizations that have dem-

onstrated experience in providing training support for 

microenterprise development and financing.’’ after ‘‘ex-

perienced microlending organizations’’. 
Subsec. (m)(11)(A)(v). Pub. L. 103–403, § 202, added cl. 

(v). 
Subsec. (m)(11)(D). Pub. L. 103–403, § 208(b), (c), tempo-

rarily added subpar. (D) which read as follows: ‘‘the 

term ‘economically distressed area’, as used in para-

graph (4), means a county or equivalent division of 

local government of a State in which the small busi-

ness concern is located, in which, according to the most 

recent data available from the Bureau of the Census, 

Department of Commerce, not less than 40 percent of 

residents have an annual income that is at or below the 

poverty level.’’. See Effective and Termination Dates of 

1994 Amendment note below. 
Subsec. (m)(12). Pub. L. 103–403, § 201, added par. (12). 
1993—Subsec. (a)(2). Pub. L. 103–81, § 5(a)(2)–(4), in con-

cluding provisions, substituted ‘‘less than the above 

specified percentums’’ for ‘‘less than 85 percent under 
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subparagraph (B)’’ and ‘‘not less than 70 percent, unless 

a lesser percent is required by clause (B)(ii) or upon 

the’’ for ‘‘not less than 80 percent, except upon’’ and in-

serted after third sentence ‘‘The maximum interest 

rate for a loan guaranteed under the Preferred Lenders 

Program shall not exceed the maximum interest rate, 

as determined by the Administration, which is made 

applicable to other loan guarantees under subsection 

(a) of this section.’’ 
Subsec. (a)(2)(B). Pub. L. 103–81, § 5(a)(1), struck out 

‘‘and’’ at end of cl. (i), added cls. (ii) and (iii), and re-

designated former cl. (ii) as (iv). 
Subsec. (a)(22). Pub. L. 103–81, § 4, added par. (22). 
Subsec. (m)(1)(B)(iii). Pub. L. 103–81, § 8(1), substituted 

‘‘$25,000’’ for ‘‘$15,000’’. 
Subsec. (m)(5)(A). Pub. L. 103–81, § 8(2), substituted 

‘‘25 grants for terms of up to 5 years’’ for ‘‘6 grants’’. 
Subsec. (m)(9)(B). Pub. L. 103–81, § 8(3), substituted ‘‘7 

percent’’ for ‘‘3 percent’’. 
1992—Subsec. (a)(4). Pub. L. 102–366, § 104, substituted 

‘‘Notwithstanding the provisions of the constitution of 

any State or the laws of any State limiting the rate or 

amount of interest which may be charged, taken, re-

ceived, or reserved, the maximum legal rate of interest 

on any financing made on a deferred basis pursuant to 

this subsection’’ for ‘‘The rate of interest on financings 

made on a deferred basis shall be legal and reasonable 

but’’. 
Subsec. (a)(21). Pub. L. 102–366, § 211, added par. (21). 
Subsec. (m)(1)(A)(i). Pub. L. 102–366, § 113(a)(1)(A), 

amended cl. (i) generally, substituting ‘‘and business 

owners and other such individuals’’ for ‘‘, business 

owners, and other individuals’’. 
Subsec. (m)(1)(A)(iii)(I). Pub. L. 102–366, § 113(a)(1)(B), 

inserted ‘‘, particularly loans in amounts averaging 

not more than $7,500,’’ after ‘‘small-scale loans’’. 
Subsec. (m)(3)(A). Pub. L. 102–366, § 113(a)(2), des-

ignated existing provisions as cl. (i) and inserted head-

ing, redesignated cls. (i) to (viii) as subcls. (I) to (VIII), 

respectively, substituted ‘‘economic, poverty, and un-

employment’’ for ‘‘economic and unemployment’’ in 

subcl. (III), amended subcl. (VIII) generally, and added 

cl. (ii). Prior to amendment, subcl. (VIII) read as fol-

lows: ‘‘any plan to involve private sector lenders in as-

sisting selected small business concerns.’’ 
Subsec. (m)(3)(F). Pub. L. 102–366, § 113(a)(3), amended 

subpar. (F) generally. Prior to amendment, subpar. (F) 

read as follows: ‘‘Loans made by the Administration 

under this subsection shall be for a term of 10 years and 

at an interest rate equal to the rate determined by the 

Secretary of the Treasury for obligations of the United 

States with a period of maturity of 5 years, adjusted to 

the nearest one-eighth of 1 percent.’’ 
Subsec. (m)(4)(A). Pub. L. 102–366, § 113(a)(4)(B), added 

subpar. (A) and struck out former subpar. (A) which 

read as follows: ‘‘Except as otherwise provided in sub-

paragraph (C) and subject to the requirements of sub-

paragraph (B), each intermediary that receives a loan 

under subparagraph (B)(i) of paragraph (1) shall be eli-

gible to receive a grant to provide marketing, manage-

ment, and technical assistance to small business con-

cerns that are borrowers under this subsection. In the 

first and second years of an intermediary’s program 

participation, each intermediary meeting the require-

ment of subparagraph (B) may receive a grant of not 

more than 20 percent of the total outstanding balance 

of loans made to it under this subsection. In the third 

and subsequent years of an intermediary’s program 

participation, each intermediary meeting the require-

ments of subparagraph (B) may receive a grant of not 

more than 10 percent of the total outstanding balance 

of loans made to it under this subsection.’’ 
Pub. L. 102–366, § 113(a)(4)(A), substituted ‘‘Except as 

otherwise provided in subparagraph (C) and subject to’’ 

for ‘‘Subject to’’. 
Subsec. (m)(4)(B). Pub. L. 102–366, § 113(a)(4)(C), sub-

stituted ‘‘25 percent’’ for ‘‘one-half’’. 
Subsec. (m)(4)(C), (D). Pub. L. 102–366, § 113(a)(4)(D), 

added subpars. (C) and (D). 
Subsec. (m)(5)(A). Pub. L. 102–366, § 113(a)(5), sub-

stituted ‘‘6 grants’’ for ‘‘2 grants’’. 

Subsec. (m)(6)(C). Pub. L. 102–366, § 113(a)(6), amended 

subpar. (C) generally. Prior to amendment, subpar. (C) 

read as follows: ‘‘Notwithstanding any provision of the 

laws of any State or the constitution of any State per-

taining to the rate or amount of interest that may be 

charged, taken, received or reserved on a loan, the 

maximum rate of interest to be charged on a microloan 

funded under this subsection shall be not more than 4 

percentage points above the prime lending rate, as 

identified by the Administration and published in the 

Federal Register on a quarterly basis.’’ 
Subsec. (m)(7)(A). Pub. L. 102–564, § 307(b)(1), inserted 

at end: ‘‘If, at the end of fiscal year 1992, the Adminis-

tration has funded less than 50 microloan programs 

under this subparagraph, the Administration may, in 

fiscal year 1993, fund a number of additional microloan 

programs equal to the difference between 50 and the 

number of microloan programs actually funded in fiscal 

year 1992.’’ 
Pub. L. 102–366, § 113(a)(7)(A), substituted ‘‘60 micro-

loan programs’’ for ‘‘35 microloan programs’’. 
Subsec. (m)(7)(B). Pub. L. 102–564, § 307(b)(2), sub-

stituted ‘‘In addition to any microloan programs au-

thorized to be funded in fiscal year 1993 in accordance 

with subparagraph (A), in the second’’ for ‘‘In the sec-

ond’’. 
Pub. L. 102–366, § 113(a)(7)(B), substituted ‘‘50 addi-

tional’’ for ‘‘25 additional’’. 
Subsec. (m)(7)(C)(i). Pub. L. 102–366, § 113(a)(7)(C), 

amended cl. (i) generally. Prior to amendment, cl. (i) 

read as follows: ‘‘be awarded more than 2 microloan 

programs in any year of the demonstration program;’’. 
Subsec. (m)(7)(C)(ii), (iii). Pub. L. 102–366, 

§ 113(a)(7)(D), (E), substituted ‘‘$1,500,000’’ for 

‘‘$1,000,000’’ in cl. (ii) and ‘‘$2,500,000’’ for ‘‘$1,500,000’’ in 

cl. (iii). 
Subsec. (m)(9), (10). Pub. L. 102–366, § 113(a)(8), (9), 

added par. (9) and redesignated former par. (9) as (10). 

Former par. (10) redesignated (11). 
Subsec. (m)(11). Pub. L. 102–564, § 307(c), inserted ‘‘pri-

vate,’’ before ‘‘nonprofit’’ in subpar. (A)(ii). 
Pub. L. 102–366, § 113(a)(8), (10), redesignated par. (10) 

as (11) and amended subpar. (A) generally. Prior to 

amendment, subpar. (A) read as follows: ‘‘the term 

‘intermediary’ means a private, nonprofit entity or a 

nonprofit community development corporation that 

seeks to borrow or has borrowed funds from the Small 

Business Administration to make microloans to small 

business concerns under this subsection;’’. 
1991—Subsec. (a)(18). Pub. L. 102–140, § 609(b), struck 

out ‘‘or a loan under paragraph (13)’’ after ‘‘one year or 

less’’. 
Subsec. (a)(19)(B). Pub. L. 102–191 struck out ‘‘during 

fiscal years 1989, 1990, and 1991,’’ after ‘‘small business 

loan applicants,’’. 
Subsec. (m). Pub. L. 102–140, § 609(h), added subsec. 

(m). 
1990—Subsec. (a)(14)(A). Pub. L. 101–574, § 202, struck 

out ‘‘pre-export’’ before ‘‘financing’’ and substituted ‘‘3 

years’’ for ‘‘18 months’’. 
Subsec. (a)(16)(A). Pub. L. 101–574, § 245, struck out at 

end ‘‘The lender shall agree to sell the loan in the sec-

ondary market as authorized in sections 634(f) and 

634(g) of this title within 180 days of the date of dis-

bursement.’’ 
Subsec. (a)(19)(C). Pub. L. 101–574, § 307, added subpar. 

(C). 
Subsec. (j)(3)(A). Pub. L. 101–574, § 242(1), struck out 

subpar. (A), which was previously struck out by Pub. L. 

100–656, § 505(h). See 1988 Amendment note below. 
Subsec. (j)(3)(B). Pub. L. 101–574, § 242(1), struck out 

subpar. (B) which read as follows: ‘‘The General Ac-

counting Office shall evaluate the activities taken by 

the Administration to achieve the purpose of this para-

graph and evaluate the success of these activities in 

achieving the purposes of this paragraph. The General 

Accounting Office shall report to the Congress by Janu-

ary 1, 1981, and at any time thereafter at the discretion 

of the Comptroller General, on the findings of this eval-

uation and shall make recommendations on actions 
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needed to improve the Administration’s performance 

pursuant to this paragraph.’’ 
Subsec. (j)(8). Pub. L. 101–574, § 242(2), struck out par. 

(8) which read as follows: ‘‘The General Accounting Of-

fice shall provide for an independent and continuing 

evaluation of programs under subsections (i) and (j) of 

this section and section 637(a) of this title, including 

full information on, and analysis of, the character and 

impact of managerial assistance provided, the location, 

income characteristics, and extent to which private re-

sources and skills have been involved in these pro-

grams. Such evaluation together with any recom-

mendations deemed advisable by the Comptroller Gen-

eral shall be reported to the Congress by January 1, 

1981, and at any time thereafter at the discretion of the 

Comptroller General.’’ 
Subsec. (j)(10)(J)(ii). Pub. L. 101–574, § 204(a), amended 

cl. (ii) generally. Prior to amendment, cl. (ii) read as 

follows: ‘‘Except as provided under section 602 of the 

Business Opportunity Development Reform Act of 1988, 

no award shall be made pursuant to section 637(a) of 

this title to other than a small business concern.’’ 
Subsec. (j)(13)(D)(iii). Pub. L. 101–574, § 206, sub-

stituted ‘‘October 1, 1994’’ for ‘‘October 1, 1992’’. 
1989—Subsec. (a)(2). Pub. L. 101–162, title V, (1), 

amended par. (2) generally. Prior to amendment, par. 

(2) read as follows: ‘‘In agreements to participate in 

loans on a deferred basis under this subsection, such 

participation by the Administration, except as pro-

vided in paragraph (6), shall be: 
‘‘(A) not less than 90 per centum of the balance of 

the financing outstanding at the time of disburse-

ment if such financing does not exceed $155,000; and 
‘‘(B) subject to the limitation in paragraph (3)— 

‘‘(i) not less than 70 per centum nor more than 85 

per centum of the financing outstanding at the 

time of disbursement if such financing exceeds 

$155,000 but is less than $714,285, 
‘‘(ii) less than 70 per centum of the financing out-

standing at the time of disbursement if such financ-

ing exceeds $714,285; 
‘‘(iii) not less than 85 per centum of the financing 

outstanding at the time of disbursement if such fi-

nancing is a loan under paragraph (16) and is less 

than $1,176,470; and 
‘‘(iv) less than 85 per centum of the financing out-

standing at the time of disbursement if such financ-

ing is a loan under paragraph (16) and exceeds 

$1,176,470; 
Provided, That the Administration shall not use the per 

centum of guarantee requested as a criterion to estab-

lish priorities in approving guarantee requests nor 

shall the Administration reduce the per centum guar-

anteed to less than 85 per centum pursuant to subpara-

graph (B) other than by a determination made on each 

application: Provided, further, That the Administration 

may reduce its participation below the per centums 

stated in this paragraph if the lender requests the re-

duction under the preferred lenders program or any 

successor thereto, but any such reduction shall not ex-

ceed five points. As used in this sentence the term ‘pre-

ferred lenders program’ means a program under which, 

pursuant to a written agreement between the lender 

and the Administration, the lender has been delegated 

(1) complete authority to make and close loans with a 

guarantee from the Administration without obtaining 

the prior specific approval of the Administration, and 

(2) authority to service and liquidate such loans.’’ 
Subsec. (a)(19). Pub. L. 101–162, title V, (2), amended 

par. (19) generally. Prior to amendment, par. (19) read 

as follows: ‘‘During fiscal years 1989, 1990, and 1991, in 

addition to the preferred lenders program authorized by 

the proviso in section 634(b)(7) of this title, the Admin-

istration is authorized to establish a certified loan pro-

gram for lenders who establish their knowledge of Ad-

ministration laws and regulations concerning the loan 

guarantees program and their proficiency in program 

requirements. In order to encourage certified lenders 

and preferred lenders to provide loans of $50,000 or less 

in guarantees to eligible small business loan appli-

cants, the Administration (A) shall develop and shall 

allow participating lenders in the certified loan pro-

gram and in the preferred loan program to solely uti-

lize a uniform and simplified loan form for such loans 

and (B) shall allow such lenders to retain one-half of 

the fee collected pursuant to subsection (a)(16) of this 

section on such loans: Provided, That a participating 

lender may not retain any fee pursuant to this para-

graph if the amount committed and outstanding to the 

applicant would exceed $50,000 unless such excess 

amount was not approved under the provisions of this 

paragraph. The designation of a lender as a certified 

lender shall be suspended or revoked at any time that 

the Administration determines that the lender is not 

adhering to its rules and regulations or if the Adminis-

tration determines that the loss experience of the lend-

er is excessive as compared to other lenders: Provided 

further, That any suspension or revocation of the des-

ignation shall not affect any outstanding guarantee: 

And, provided further, That the Administration may not 

reduce the per centum of guarantee as a criterion of 

eligibility for participation in this program, except as 

otherwise provided by law.’’ 
Subsec. (a)(20)(C)(iv). Pub. L. 101–37, § 9, inserted ‘‘is’’ 

before ‘‘amortized’’. 
Subsec. (j)(10)(A)(i). Pub. L. 101–37, § 5(a), substituted 

‘‘which set forth’’ for ‘‘which sets forth’’. 
Subsec. (j)(10)(D)(i). Pub. L. 101–37, § 5(b)(1), sub-

stituted ‘‘Business Opportunity Specialist’’ for ‘‘busi-

ness opportunity specialist’’. 
Subsec. (j)(10)(D)(ii)(II). Pub. L. 101–37, § 5(b)(2), sub-

stituted ‘‘the small business concern’’ for ‘‘small busi-

ness concerns’’. 
Subsec. (j)(10)(D)(iii). Pub. L. 101–37, § 5(b)(3), inserted 

‘‘relating to attaining business activity from sources 

other than contracts awarded pursuant to section 637(a) 

of this title’’ after ‘‘subparagraph (I)’’. 
Subsec. (j)(10)(D)(iv). Pub. L. 101–37, § 5(b)(4), sub-

stituted ‘‘contract awards’’ for ‘‘contact awards’’. 
Subsec. (j)(10)(D)(iv)(I). Pub. L. 101–37, § 5(b)(5), in-

serted ‘‘relating to attaining business activity from 

sources other than contracts awarded pursuant to sec-

tion 637(a) of this title’’ after ‘‘subparagraph (I)’’. 
Subsec. (j)(10)(E)(ii). Pub. L. 101–37, § 7(a)(1), sub-

stituted ‘‘completes the period of Program participa-

tion as prescribed by paragraph (15)’’ for ‘‘participates 

in the Program for a period in excess of the time limits 

prescribed by paragraph (15)’’. 
Subsec. (j)(10)(F). Pub. L. 101–37, § 7(a)(2), struck out 

subpar. (F) appearing first, which read as follows: ‘‘For 

the purposes of this subsection and section 637(a) of 

this title, the terms ‘terminated’ or ‘termination’ shall 

mean the total denial’’. 
Pub. L. 101–37, § 7(a)(3), in subpar. (F) appearing sec-

ond, inserted first sentence and struck out former first 

sentence which read as follows: ‘‘For the purposes of 

this chapter, this subsection and section 637(a) of this 

title, the terms ‘terminated’ or ‘termination’ shall 

mean the total denial or suspension of assistance pro-

vided pursuant to this paragraph or section 637(a) of 

this title prior to the graduation of the participating 

small business concern pursuant to subparagraph (H) or 

the expiration of the maximum program participation 

in terms prescribed by paragraph (15).’’ 
Subsec. (j)(10)(I). Pub. L. 101–37, § 10(b), designated as 

subpar. (I) the undesignated subpar. which followed 

subpar. (H). 
Pub. L. 101–37, § 10(a), made technical correction to di-

rectory language of Pub. L. 100–656, § 303(a), see 1988 

Amendment note below. 
Subsec. (j)(10)(J)(i). Pub. L. 101–37, § 6(a), substituted 

‘‘suspended’’ for ‘‘suspended or terminated’’. 
Subsec. (j)(11)(B). Pub. L. 101–37, § 4(1), added subpar. 

(B) and struck out former subpar. (B) which read as fol-

lows: ‘‘Except as provided in section 602(d) of the Busi-

ness Opportunity Development Reform Act of 1988, any 

individual upon whom eligibility is based pursuant to 

section 637(a)(4) of this title, shall be permitted to as-

sert such eligibility for only one small business con-

cern. Notwithstanding the provisions of the preceding 
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sentence, no individual who was determined pursuant 

to section 637(a) of this title to be socially and eco-

nomically disadvantaged before June 1, 1989, shall be 

permitted to assert such disadvantage with respect to 

any other concern making application for certification 

after June 1, 1989.’’ 
Subsec. (j)(11)(E). Pub. L. 101–37, § 4(2), (3), substituted 

‘‘Office of Minority Small Business’’ for ‘‘Office of the 

Associate Administrator for Minority Small Business’’ 

and ‘‘the Associate Administrator for Minority Small 

Business and Capital Ownership Development’’ for 

‘‘such Associate Administrator’’. 
Subsec. (j)(11)(F)(v). Pub. L. 101–37, § 4(4), substituted 

‘‘to the Associate Administrator’’ for ‘‘with the Associ-

ate Administrator’’. 
Subsec. (j)(11)(F)(vi). Pub. L. 101–37, § 4(5), added cl. 

(vi) and struck out former cl. (vi) which read as follows: 

‘‘decide protests from applicants that have been denied 

program admission;’’. 
Subsec. (j)(11)(F)(viii). Pub. L. 101–37, § 4(6), sub-

stituted ‘‘subparagraph (I)’’ for ‘‘subparagraph (H)’’. 
Subsec. (j)(11)(G)(ii). Pub. L. 101–37, § 4(7), substituted 

‘‘Participants’’ for ‘‘participants’’. 
Subsec. (j)(11)(H), (I). Pub. L. 101–37, § 4(9), added sub-

par. (H) and redesignated former subpar. (H) as (I). 
Subsec. (j)(12)(A). Pub. L. 101–37, § 8(a)(1), substituted 

‘‘developmental’’ for ‘‘development’’. 
Subsec. (j)(12)(B). Pub. L. 101–37, § 8(a)(2), inserted ‘‘in 

its effort’’ after ‘‘to assist the concern’’. 
Subsec. (j)(13)(E). Pub. L. 101–37, § 8(b), inserted sec-

ond sentence and struck out former second sentence 

which read as follows: ‘‘Such financial assistance may 

be made without regard to section 647(a) of this title, 

shall be made by way of reimbursement to the training 

provider, and shall have such adjustments as may be 

necessary to provide for overpayments or underpay-

ments.’’ 
1988—Subsec. (a)(2). Pub. L. 100–590, § 103, inserted 

‘‘, but any such reduction shall not exceed five points’’ 

after ‘‘any successor thereto’’ in second proviso. 
Subsec. (a)(2)(B)(iii), (iv). Pub. L. 100–418, § 8007(a)(1), 

added cls. (iii) and (iv). 
Subsec. (a)(3). Pub. L. 100–418, § 8007(a)(2), amended 

par. (3) generally. Prior to amendment, par. (3) read as 

follows: ‘‘No loan under this subsection shall be made 

if the total amount outstanding and committed (by 

participation or otherwise) to the borrower from the 

business loan and investment fund established by this 

chapter would exceed $500,000: Provided, That no such 

loan made or effected either directly or in cooperation 

with banks or other lending institutions through agree-

ments to participate on an immediate basis shall ex-

ceed $350,000.’’ 
Subsec. (a)(12). Pub. L. 100–590, § 111(c), designated ex-

isting provisions as subpar. (A) and added subpar. 

(b)[(B)]. 
Subsec. (a)(14). Pub. L. 100–418, § 8005, amended par. 

(14) generally. Prior to amendment, par. (14) read as 

follows: ‘‘The Administration under this subsection 

may provide extensions and revolving lines of credit for 

export purposes to enable small business concerns to 

develop foreign markets and for preexport financing: 

Provided, however, That no such extension or revolving 

line of credit may be made for a period or periods ex-

ceeding eighteen months. A bank or participating lend-

ing institution may establish the rate of interest on ex-

tensions and revolving lines of credit as may be legal 

and reasonable.’’ 
Subsec. (a)(16) to (18). Pub. L. 100–418, § 8007(a)(3), (4), 

added pars. (16) and (17) and redesignated former par. 

(16) as (18). 
Subsec. (a)(19). Pub. L. 100–533 and Pub. L. 100–590, 

§ 102(a), made identical amendments adding par. (19). 
Subsec. (a)(20). Pub. L. 100–656, § 302, added par. (20). 
Subsec. (b)(1)(A). Pub. L. 100–590, §§ 119(a), 121, sub-

stituted ‘‘natural or other disasters’’ for ‘‘floods, riots 

or civil disorders, or other catastrophes’’ and inserted 

proviso that Administration may increase loan up to 

additional 20 per centum to protect damaged or de-

stroyed property from possible future disasters. 

Subsec. (b)(2)(A). Pub. L. 100–707, § 109(f)(1), sub-

stituted ‘‘the Disaster Relief and Emergency Assist-

ance Act’’ for ‘‘the Act entitled ‘An Act to authorize 

Federal assistance to States and local governments in 

major disasters, and for other purposes’, approved Sep-

tember 30, 1950, as amended (42 U.S.C. 1855–1855g)’’. 
Subsec. (b)(E). Pub. L. 100–707, § 109(f)(2), substituted 

‘‘section 312(a) of the Disaster Relief and Emergency 

Assistance Act’’ for ‘‘subsection (b) of section 315 of 

Public Law 93–288 (42 U.S.C. 5155)’’. 
Subsec. (c)(5)(C). Pub. L. 100–590, § 120(b), substituted 

‘‘business or other concern, including agricultural co-

operatives,’’ for ‘‘business concern’’. 
Subsec. (c)(6). Pub. L. 100–590, § 122, substituted ‘‘refi-

nancing: Provided further, That the Administration 

shall not require collateral for loans of $10,000 or less 

which are made under paragraph (1) of subsection (b) of 

this section’’. for ‘‘refinancing’’. 
Subsec. (c)(7). Pub. L. 100–590, § 120(a), added par. (7). 
Subsec. (f). Pub. L. 100–707, § 109(f)(3), substituted 

‘‘section 102(2) of the Disaster Relief and Emergency 

Assistance Act’’ for ‘‘section 2(a) of the Act of Septem-

ber 30, 1950 (42 U.S.C. 1855a(a))’’. 
Subsec. (j)(3)(A). Pub. L. 100–656, § 505(h), struck out 

subpar. (A) which read as follows: ‘‘An advisory com-

mittee composed of five high-level officers from five 

United States businesses and five representatives of 

minority small businesses shall be created to facilitate 

the achievement of the purposes of this paragraph. The 

members of the advisory committee shall be appointed 

by the President. The chairman of the advisory com-

mittee, who shall be designated by the President shall 

report annually to the President and to the Congress on 

the activities of the advisory committee.’’ 
Subsec. (j)(10)(A)(i). Pub. L. 100–656, § 205(a), amended 

cl. (i) generally. Prior to amendment, cl. (i) read as fol-

lows: ‘‘assist small business concerns participating in 

the Program to develop comprehensive business plans 

with specific business targets, objectives, and goals for 

correcting the impairment of such concern’s ability to 

compete, as determined for such concern pursuant to 

section 637(a)(6) of this title, within a fixed period of 

time as mutually agreed upon by the applicant and the 

Administrator prior to acceptance in such program: 

Provided, That not less than one year prior to the expi-

ration of such period, and upon the request of such con-

cern, the Administration shall review such period and 

may extend such period as necessary and appropriate: 

Provided further, That no determination made under 

this paragraph shall be considered a denial of total par-

ticipation for the purposes of section 637(a)(9) of this 

title;’’. 
Subsec. (j)(10)(C). Pub. L. 100–656, § 205(b)(1), (2), redes-

ignated subpar. (D) as (C) and struck out former sub-

par. (C) which read as follows: ‘‘No small business con-

cern shall receive a contract pursuant to section 637(a) 

of this title unless— 
‘‘(i) the business plan required pursuant to para-

graph (10)(A)(i) is approved by the Administration; 

and 
‘‘(ii) the program is able to provide such concern 

with, but not limited to, such management, technical 

and financial services as may be necessary to achieve 

the targets, objectives, and goals of such business.’’ 
Subsec. (j)(10)(D). Pub. L. 100–656, § 205(b)(2), (3), added 

subpar. (D). Former subpar. (D) redesignated (C). 
Pub. L. 100–656, § 203, added subpar. (D). 
Subsec. (j)(10)(E) to (H). Pub. L. 100–656, § 208, added 

subpars. (E) to (H). 
Subsec. (j)(10)[(I)]. Pub. L. 100–656, § 303(a), as amended 

by Pub. L. 101–37, § 10(a), added new subpar. without 

subpar. designation, but which probably was intended 

to be subpar. (I). See 1989 Amendment note above. 
Subsec. (j)(10)(J). Pub. L. 100–656, § 206, added subpar. 

(J). 
Subsec. (j)(11). Pub. L. 100–656, § 201(a), designated ex-

isting provisions as subpar. (A) and added subpars. (B) 

to (H). 
Subsec. (j)(12). Pub. L. 100–656, § 301(a), added par. (12). 
Subsec. (j)(13). Pub. L. 100–656, § 301(b), added par. (13). 
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Subsec. (j)(14). Pub. L. 100–656, § 301(c), added par. (14). 
Subsec. (j)(15). Pub. L. 100–656, § 202, added par. (15). 
Subsec. (j)(16). Pub. L. 100–656, § 408, added par. (16). 
1986—Subsec. (a)(2). Pub. L. 99–272, § 18013, in subpar. 

(A) substituted ‘‘$155,000’’ for ‘‘$100,000’’, in subpar. 

(B)(i) substituted ‘‘$155,000’’ for ‘‘$100,000’’ and ‘‘85’’ for 

‘‘90’’, in proviso following subpar. (B) substituted ‘‘85’’ 

for ‘‘90’’, and inserted a second proviso relating to re-

duction by the Administration of its participation 

below the per centum stated in this paragraph and de-

fining ‘‘preferred lenders program’’. 
Subsec. (a)(15)(B)(i). Pub. L. 99–514 substituted ‘‘Inter-

nal Revenue Code of 1986’’ for ‘‘Internal Revenue Code 

of 1954’’, which for purposes of codification was trans-

lated as ‘‘title 26’’ thus requiring no change in text. 
Subsec. (a)(16). Pub. L. 99–272, § 18007, added par. (16). 
Subsec. (b). Pub. L. 99–272, § 18006(a)(1), in provision 

preceding par. (1) substituted ‘‘Except as to agricul-

tural enterprises as defined in section 647(b)(1) of this 

title, the,’’ for ‘‘The’’, struck out par. (3) which author-

ized loans, each one not to exceed $500,000, to any small 

business concern to effect continuation of, additions to, 

alterations in, or reestablishment in the same or a new 

location of its plant, facilities, or methods or operation 

caused by direct action of the Federal Government or 

as a consequence of Federal Government action pro-

vided that the applicant was unable to obtain credit 

elsewhere, and struck out par. (4) which authorized dis-

aster loans, each one not to exceed $100,000, to any 

small business concern located in an area of economic 

dislocation that was the result of the drastic fluctua-

tion in the value of the currency of a country contig-

uous to the United States and adjustments in the regu-

lation of its monetary system if such concern was un-

able to obtain credit elsewhere. 
Subsec. (c)(4). Pub. L. 99–272, § 18006(a)(2), struck out 

provision following subpar. (D) which provided that 

loans, subject to reductions under subpars. (A) and (B) 

of par. (1), be in amounts equal to 100 percent of loss if 

the applicant was a homeowner and 85 percent if the 

applicant was a business or otherwise, the interest rate 

for loans under pars. (1) and (2) be the rate of interest 

in effect on the date the disaster commenced, and the 

Administrator, in his discretion, waive the $500,000 lim-

itation on the total amount outstanding and commit-

ted to the borrower under this subsection if the appli-

cant constituted a major source of employment in an 

area suffering a disaster. 
1984—Subsec. (b)(2). Pub. L. 98–270, § 311(1), (3), sub-

stituted in provisions preceding subpar. (A) ‘‘small 

business concern or small agricultural cooperative’’ for 

‘‘small business concern’’ and ‘‘the concern or the coop-

erative’’ for ‘‘the concern’’. 
Subsec. (b)(2)(D). Pub. L. 98–270, § 311(2), substituted 

‘‘small business concerns or small agricultural coopera-

tives’’ for ‘‘small business concerns’’. 
Subsec. (b)(3). Pub. L. 98–270, § 308, inserted ‘‘continu-

ation of,’’ after ‘‘in effecting’’ and inserted provision di-

recting that, for purposes of this paragraph, the impact 

of the 1983 Payment-in-Kind Land Diversion program, 

or any successor Payment-in-Kind program with a 

similar impact on the small business community, be 

deemed to be a consequence of Federal Government ac-

tion. 
Subsec. (b)(4). Pub. L. 98–270, § 304(2), added par. (4). 
Subsec. (c). Pub. L. 98–270, § 301, added undesignated 

par. following par. (6). 
Subsec. (c)(5). Pub. L. 98–270, § 301, added par. (5). 
Subsec. (c)(6). Pub. L. 98–270, § 301, added par. (6). 
Pub. L. 98–270, § 309, inserted provision directing that 

employees of concerns sharing common business prem-

ises be aggregated in determining ‘‘major source of em-

ployment’’ status for nonprofit applicants owning such 

premises. 
Subsec. (d)(1). Pub. L. 98–395 substituted provisions 

stating that the Administration shall not fund any 

Small Business Development Center except as author-

ized for former provisions which prohibited such fund-

ing only after October 1, 1980. 
1981—Subsec. (a). Pub. L. 97–35, § 1902, substituted pro-

visions empowering the Administration to the extent 

and in such amounts as provided in advance in appro-

priation acts, for plant acquisition, construction, con-

version, or expansion, including the acquisition of land, 

material, supplies, equipment, and working capital, 

and to make loans to qualified small business concerns 

including those owned by qualified Indian tribes, for 

purposes of this chapter, and that financing may be 

made either directly or in cooperation with banks or 

other financial institutions through agreements to par-

ticipate on an immediate or deferred basis for provi-

sions empowering the Administration to make loans to 

enable small business concerns and such concerns whol-

ly owned by Indian tribes to finance plant construc-

tion, conversion, or expansion, including the acquisi-

tion of land, or to finance residential or commercial 

construction or rehabilitation, for sale, with a proviso 

that such loans shall not be used primarily for the ac-

quisition of land, or to finance the acquisition of equip-

ment, facilities, machinery, supplies, or materials, or 

to supply such concerns with working capital to be 

used in the manufacture of articles, equipment, sup-

plies, or materials for war, defense, or civilian produc-

tion or as may be necessary to insure a well-balanced 

national economy, and that such loans may be made or 

effected either directly or in cooperation with banks or 

other lending institutions through agreements to par-

ticipate on an immediate or deferred basis. 
Subsec. (a)(6)(C). Pub. L. 97–35, § 1910, repealed subpar. 

(C) which read as follows: ‘‘the Administration shall 

not decline to participate in a loan on a deferred basis 

under this subsection solely because such loan will be 

used to refinance all or any part of the existing indebt-

edness of a small business concern, unless the Adminis-

tration determines that— 
‘‘(i) the holder of such existing indebtedness is in a 

position likely to sustain a loss if such refinancing is 

not provided, and 
‘‘(ii) if the Administration provides such refinanc-

ing through an agreement to participate on a de-

ferred basis, it will be in a position likely to sustain 

part or all of any loss which would have otherwise 

been sustained by the holder of the original indebted-

ness: Provided further, That the Administration may 

decline to approve such refinancing if it determines 

that the loan will not benefit the small business con-

cern.’’ 
Subsec. (a)(8). Pub. L. 97–35, § 1910, repealed par. (8) 

which read as follows: ‘‘(8)(A) Any loan made under the 

authority of this subsection by the Administration in 

cooperation with a bank or other lending institution 

through an agreement to participate on a deferred 

basis, may, upon the concurrence of the Administra-

tion, borrower and such bank or institution, have the 

term of such loan extended or such loan refinanced 

with an extension of its term: Provided, That the aggre-

gate term of such extended or refinanced loan does not 

exceed the term permitted pursuant to paragraph (5): 

And provided further, That such extended loans, or re-

financings shall be repaid in equal installments of prin-

cipal and interest. 
‘‘(B) An additional service fee not exceeding 1 per 

centum of the outstanding amount of the principal may 

be paid by the borrower to the lender in consideration 

for such lender extending the term or refinancing of 

such borrower’s indebtedness if such extension or refi-

nancing results in the term of such indebtedness ex-

ceeding ten years. 
‘‘(C) The authority provided in this paragraph shall 

not be construed to otherwise limit the authority of 

the Administration to set terms and conditions of the 

loan.’’ 
Subsec. (b)(1). Pub. L. 97–35, § 1911, revised provisions 

to specifically authorize loans only to repair, rehabili-

tate, or replace property, real or personal, damaged or 

destroyed, and is not compensated for by insurance or 

otherwise, and to refinance any mortgage or other lien 

against a totally destroyed or substantially damaged 

home or business concern upon finding that the appli-

cant is not able to obtain credit elsewhere, that such 

property is to be repaired, rehabilitated, or replaced, 
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that the amount refinanced shall not exceed the loss, 

and that the amount shall be reduced to the extent 

such mortgage or lien is satisfied by insurance or 

otherwise. 
Subsec. (b)(2). Pub. L. 97–35, § 1911, revised provisions 

to continue to authorize loans to business concerns 

which the Administration determines to have suffered 

substantial economic injury as a result of a physical 

disaster as declared under certain pertinent triggering 

legislation. 
Subsec. (b)(3) to (9). Pub. L. 97–35, § 1913(a), designated 

existing provisions of par. (5) as (3) with minor changes, 

and struck out pars. (3), (4), and (6) to (9) relating to 

non-physical disaster loans. 
Subsec. (c)(3). Pub. L. 97–35, § 1914, substituted ‘‘effec-

tive date of this Act’’ for ‘‘to October 1, 1983’’. 
Subsec. (c)(4). Pub. L. 97–35, § 1912, added par. (4). 
Subsec. (g). Pub. L. 97–35, § 1913(c), repealed subsec. (g) 

which related to loans to small business concerns for 

water pollution control facilities. 
1980—Subsec. (a). Pub. L. 96–481, § 112, inserted provi-

sions preceding par. (1) empowering the Administration 

to the extent and in such amounts as are provided in 

appropriation acts to make or effect either directly or 

in cooperation with banks or other lending institutions 

through agreements to participate on an immediate or 

deferred basis extensions and revolving lines of credit 

for export purposes to enable small business concerns 

to develop foreign markets and for preexport financing, 

with proviso limiting the extension of credit or revolv-

ing line of credit to a period of eighteen months. 
Subsec. (a)(8). Pub. L. 96–302, § 505, added par. (8). 
Subsec. (b). Pub. L. 96–302, § 124, which directed that 

cl. (E), respecting duplication of disaster benefits, be 

added at end of subsec. (b), was executed by inserting 

cl. (E) following cl. (D) in next to last par. of subsec. (b) 

as the probable intent of Congress. 
Subsec. (b)(4). Pub. L. 96–302, § 123, substituted ‘‘other 

causes’’ for ‘‘undetermined causes’’ and made the small 

business concern ineligible for loan assistance when the 

concern intentionally adulterates its product in at-

tempting to establish eligibility under the loan assist-

ance program. 
Subsec. (b)(8). Pub. L. 96–302, § 122, authorized loans to 

assist small business concern affected by a shortage of 

coal or other energy-producing resource caused by a 

strike, boycott, or embargo, unless the strike, boycott, 

or embargo is directly against the small business con-

cern. 
Subsec. (c)(3). Pub. L. 96–302, § 119(a), (b), added sub-

par. (C) and extended disaster loans to disasters occur-

ring prior to Oct. 1, 1983, instead of Oct. 1, 1982. 
Subsec. (d)(1). Pub. L. 96–302, § 203, substituted provi-

sions respecting: funding of small business development 

centers under section 648 of this title on and after Oct. 

1, 1980; operation of such centers funded prior to Oct. 1, 

1979; and prescribing $300,000 limitation for fiscal year 

1980, for such centers funded in fiscal year 1979, for pro-

visions respecting grants for studies research, and 

counseling concerning the managing, financing, and op-

eration of small-business enterprises; study and re-

search recommendation; and conditions, now covered 

in section 648(a) of this title. 
Subsec. (j)(10). Pub. L. 96–481, § 104, in opening para-

graph substituted provision that the program and all 

other services and activities authorized under this sub-

section and section 637(a) of this title shall be managed 

by the Associate Administrator for Minority Small 

Business and Capital Ownership Development under the 

Supervision of, and responsible to the Administrator, 

for provision that the management of the program 

shall be vested in the Associate Administrator for Mi-

nority Small Business and Capital Ownership Develop-

ment who shall also manage all other services and ac-

tivities authorized under this subsection and section 

637(a) of this title. 
Subsec. (j)(10)(A)(i). Pub. L. 96–481, § 106(a), sub-

stituted ‘‘targets, objectives, and goals for correcting 

the impairment of such concern’s ability to compete, as 

determined for such concern pursuant to section 

637(a)(6) of this title, within a fixed period of time as 

mutually agreed upon by the applicant and the Admin-

istrator prior to acceptance in such program: Provided, 

That not less than one year prior to the expiration of 

such period, and upon the request of such concern, the 

Administration shall review such period and may ex-

tend such period as necessary and appropriate; Provided 

further, That no determination made under this para-

graph shall be considered a denial of participation for 

the purposes of section 637(a)(9) of this title’’ for ‘‘tar-

gets, objectives and goals’’. 
Subsec. (j)(10)(C). Pub. L. 96–481, § 107, in the condi-

tions required to receive a contract by a small business 

concern, substituted provisions that the business plan 

be approved by the Administration and that the pro-

gram be able to provide the concern with management, 

technical and financial services necessary to achieve 

the targets, objectives and goals of such business, for 

provision that the program be able to provide the con-

cern with management, technical and financial services 

as may be necessary to promote the competitive viabil-

ity of the concern within a reasonable period of time. 
1979—Subsec. (b) following par. (9). Pub. L. 96–38 in-

serted ‘‘, except as provided in subsection (c) of this 

section,’’ after ‘‘the interest rate on the Administra-

tion’s share of any loan made under this subsection’’ in 

first unnumbered paragraph. 
Subsec. (c)(3). Pub. L. 96–38 added par. (3). 
1978—Subsec. (a). Pub. L. 95–507, § 231, inserted provi-

sion including small-business concerns totally owned 

and controlled by Indian tribes within the scope of this 

section. 
Subsec. (d). Pub. L. 95–315, § 3, designated existing 

provisions as par. (1) and added par. (2). 
Subsec. (j). Pub. L. 95–507, § 204, included individuals 

and enterprises eligible for assistance under par. (10) of 

this subsection and section 637(a) of this title among 

those eligible for assistance under this section, pro-

vided for the establishment of the small business and 

capital ownership development program, and provided 

for the coordination of certain Federal policies under 

this section by the Associate Administrator for Minor-

ity Small Business and Capital Ownership Develop-

ment. 
Subsec. (k). Pub. L. 95–507, § 205, inserted reference to 

section 637(a). 
Subsec. (k)(4). Pub. L. 95–510 substituted ‘‘the daily 

equivalent of the highest rate payable under section 

5332 of title 5’’ for ‘‘$100 per diem’’. 
Subsec. (l). Pub. L. 95–315, § 2, added subsec. (l). 
1977—Subsec. (a). Pub. L. 95–89, § 301, authorized loans 

to finance residential or commercial construction or 

rehabilitation for sale, subject to restriction that such 

loans be not used primarily for the acquisition of land. 
Subsec. (a)(8). Pub. L. 95–89, § 101(d), repealed par. (8) 

which required the Administrator to make direct loans 

under subsec. (a) in an aggregate amount of not less 

than $400,000,000 during fiscal year ending June 30, 1975. 
Subsec. (b). Pub. L. 95–89, § 405, inserted following par. 

(9) provisions respecting interest rate on loans to repair 

or replace primary residence and/or replace or repair 

damaged or destroyed personal property, including in-

stallation of insulation in connection with any disaster 

occurring on or after April 1, 1977, and transmission of 

a report to congressional committees respecting the ac-

tivities under the provisions and the encouragement of 

such insulation installations. 
Subsec. (b)(2)(C) to (E). Pub. L. 95–89, § 403, added sub-

pars. (C) to (E). 
Subsec. (b)(3). Pub. L. 95–89, § 402, substituted ‘‘pro-

gram or project constructed by or with funds provided 

in whole or in part by the Federal Government or by a 

program or project by a State or local government or 

public service entity, providing such government or 

public service entity has the authority to exercise the 

right of eminent domain on such program or project’’ 

for ‘‘federally aided urban renewal program or a high-

way project or any other construction constructed by 

or with funds provided in whole or in part by the Fed-

eral Government’’. 
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Subsec. (b)(5). Pub. L. 95–89, § 302, inserted ‘‘heretofore 

or hereafter enacted’’ after ‘‘any Federal law’’. 
Subsec. (b)(9). Pub. L. 95–89, § 404, added par. (9). 
Subsec. (g)(4). Pub. L. 95–89, § 101(e), repealed par. (4) 

which authorized appropriation of not to exceed 

$800,000,000 to the disaster fund solely for purpose of 

carrying out subsec. (g) loans to small business con-

cerns for water pollution control facilities. 
1976—Subsec. (a)(1). Pub. L. 94–305, § 112(c), inserted 

reference to non-Federal sources. 
Subsec. (a)(4)(A). Pub. L. 94–305, § 111, substituted 

‘‘$500,000: Provided, That no such loan made or effected 

either directly or in cooperation with banks or other 

lending institutions through agreements to participate 

on an immediate basis shall exceed $350,000’’ for 

‘‘$350,000’’. 
Subsec. (a)(4)(C). Pub. L. 94–305, § 108(b), substituted 

provision relating to a twenty year maturity period for 

any portion of loan made for the purpose of acquiring 

real property or constructing facilities for provision re-

lating to a ten year maturity for portion of loan made 

for purpose of constructing facilities. 
Subsec. (b). Pub. L. 94–305, § 114, in provisions follow-

ing par. (8), substituted provisions requiring interest 

rate on Administration’s share of any loan made under 

this subsection not to exceed the average annual inter-

est rate on all interest-bearing obligations of the 

United States then forming a part of the public debt for 

provisions requiring interest rate on Administration’s 

share of any loan made under this subsection not to ex-

ceed 3 per centum per annum except for loans made 

under pars. (3), (5), (6), (7), or (8) in which the interest 

will not exceed either 23⁄4 per centum per annum or the 

average annual interest rate of all interest-bearing ob-

ligations of the United States then forming a part of 

the public debt. 
Subsec. (b)(4). Pub. L. 94–305, § 112(d), struck out pro-

viso that loans under subsec. (b)(4) of this section in-

clude loans to persons who are engaged in business of 

raising livestock, and who suffer substantial injury as 

a result of animal disease. 
Subsec. (i)(1), (3). Pub. L. 94–305, § 109, substituted 

‘‘$100,000’’ for ‘‘$50,000’’. 
1974—Subsec. (a)(4)(B). Pub. L. 93–386, § 8, substituted 

provisions for determining the rate of interest for the 

Administration’s share of any loan for provisions set-

ting forth the rate of interest for the Administration’s 

share of any loan as not more than 51⁄2 per centum per 

annum. 
Subsec. (a)(5)(B). Pub. L. 93–386, § 8, substituted provi-

sions for determining the rate of interest for the Ad-

ministration’s share of any loan for provisions setting 

forth the rate of interest for the Administration’s share 

of any loan as not less than 3 nor more than 5 per cen-

tum per annum. 
Subsec. (a)(8). Pub. L. 93–386, § 12, added par. (8). 
Subsec. (b)(4). Pub. L. 93–237, § 5, inserted proviso that 

loans under this paragraph include loans to persons 

who are engaged in the business of raising livestock 

and who suffer substantial economic injury as a result 

of animal disease. 
Subsec. (b)(5) to (7). Pub. L. 93–237, §§ 2(a), (b), 6, con-

solidated into a single par. (5) the authority of the 

Small Business Administration contained in former 

par. (5) to make loans to small business concerns to 

meet the requirements of the Federal Coal Mine Health 

and Safety Act of 1969, the Egg Products Inspection 

Act, the Wholesome Poultry Products Act, and the 

Wholesome Meat Act, and former par. (6) to make loans 

to small business concerns to meet the requirements of 

the Occupational Safety and Health Act of 1970, ex-

panded such authority to finance structural, oper-

ational, or other changes required in order to meet 

standards imposed by Federal laws, or by State laws 

enacted in conformity with Federal laws, redesignated 

former par. (7) as par. (6), and added par. (7). 
Subsec. (b)(8). Pub. L. 93–386, § 9(a), added par. (8). 
Subsec. (b). Pub. L. 93–386, § 9(b), substituted ‘‘para-

graph (3), (5), (6), (7), or (8)’’ for ‘‘paragraph (3), (5), (6), 

or (7)’’ in first par. following the numbered pars. 

Subsecs. (g), (h). Pub. L. 93–237, § 3(a), redesignated 

subsec. (g), relating to loans to handicapped persons 

and organizations for handicapped, as (h). 
Subsec. (h)(2). Pub. L. 93–386, § 3(2), inserted ‘‘The Ad-

ministration’s share of’’ before ‘‘any loan’’. 
Subsecs. (i) to (k). Pub. L. 93–386, § 2(a)(4), added sub-

secs. (i) to (k). 
1972—Subsec. (b). Pub. L. 92–385 added par. (7), and in 

text following the numbered paragraphs, inserted pro-

visions relating to the administration of the disaster 

loan program in relation to disasters occurring between 

January 1, 1971, and July 1, 1973. 
Subsec. (g). Pub. L. 92–595 added subsec. (g) relating 

to loans to handicapped persons and organizations for 

handicapped. 
Pub. L. 92–500 added subsec. (g) relating to loans to 

small business concerns for water pollution control fa-

cilities. 
1970—Subsec. (b). Pub. L. 91–597 added par. (5) relating 

to loans for additions or alterations required under the 

Egg Products Inspection Act, etc., and inserted ref-

erence to such par. (5). 
Pub. L. 91–596 added par. (6) and inserted reference to 

par. (6) after reference to par. (5). 
1969—Subsec. (b). Pub. L. 91–173 added par. (5), and in-

serted reference to par. (5) after reference to par. (3). 
1968—Subsec. (b)(1). Pub. L. 90–448 empowered the Ad-

ministration to make loans because of riots or civil dis-

orders. 
Subsec. (b)(3). Pub. L. 90–495 added continuing in busi-

ness at its existing location, purchasing a business, and 

establishing a new business to the list of purposes for 

which loans may be made, and extended the causes of 

substantial economic injury of the concern involved to 

include its location in, adjacent to, or near a federally 

aided urban renewal program, highway project, or 

other construction project using federal funds. 
1967—Subsec. (a)(4). Pub. L. 90–104, § 103, extended ma-

turity date for construction loans from ten to fifteen 

years. 
Subsec. (f). Pub. L. 90–104, § 104, redesignated subsec. 

(e), added by Pub. L. 89–769, as (f). 
1966—Subsec. (e). Pub. L. 89–409 added subsec. (e). 
Pub. L. 89–769 added subsec. (e) which provided for as-

sistance to privately owned higher education in major 

disaster areas and repayment. 
1965—Subsec. (b). Pub. L. 89–59, § 1(a), increased the 

maturity of disaster loans from twenty to thirty years, 

and authorized suspension of principal and interest 

payments and extension of date of maturity for five 

year period. 
Subsec. (c). Pub. L. 89–59, § 1(b), designated existing 

provisions as par. (1) and added par. (2). 
1964—Subsecs. (b)(2), (4). Pub. L. 88–264 extended pro-

visions of par. (2) to any small business affected by dis-

asters other than drought or excessive rainfall and 

added par. (4) for disaster loans to any such business 

suffering economic injuries through natural or undeter-

mined causes. 
Subsec. (b)(3). Pub. L. 88–560 provided that the pur-

poses of a loan under this paragraph may include the 

purchase or construction of other premises whether or 

not the borrower owned the premises from which it was 

displaced. 
1961—Subsec. (b). Pub. L. 87–70 added par. (3), and in-

serted provisions limiting the interest rate in the case 

of loans made pursuant to par. (3) to not more than the 

higher of (A) 23⁄4 per centum per annum, or (B) the aver-

age annual interest rate on all interest-bearing obliga-

tions forming a part of the public debt as computed at 

the end of the fiscal year next preceding the date of the 

loan and adjusted to the nearest one-eighth of 1 per 

centum, plus one-quarter of 1 per centum per annum. 
Subsec. (d). Pub. L. 87–305 empowered the Administra-

tion to make grants to any corporation formed by two 

or more eligible entities described in the text, author-

ized it to recommend to grant applicants particular 

studies or research, eliminated the limitation of one 

grant to a State, and conditioned grants to the pro-

curement of additional amounts from sources other 

than the Administration. 
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1959—Subsec. (d). Pub. L. 86–367 struck out provision 

for making the grants from the fund established in the 

Treasury by section 602(b) of the Small Business Invest-

ment Act of 1958. 

1958—Subsec. (d). Pub. L. 85–699 added subsec. (d). 

EFFECTIVE DATE OF 2001 AMENDMENT 

Amendment by Pub. L. 107–100 effective Oct. 1, 2002, 

see section 6(e) of Pub. L. 107–100, set out in an Effec-

tive Date of 2001 Amendment; Use of Funds note under 

section 697 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1999 

AMENDMENTS 

Pub. L. 106–50, title IV, § 402(e), Aug. 17, 1999, 113 Stat. 

246, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [amending this 

section] shall take effect on the date of the enactment 

of this section [Aug. 17, 1999]. 

‘‘(2) DISASTER LOANS.—The amendments made by sub-

section (b) [amending this section] shall apply to eco-

nomic injury suffered or likely to be suffered as the re-

sult of a period of military conflict occurring or ending 

on or after March 24, 1999.’’ 

Pub. L. 106–8, § 3(c), Apr. 2, 1999, 113 Stat. 16, provided 

that effective Dec. 31, 2000, this section (amending this 

section and enacting provisions set out as a note under 

this section) and the amendments made by this section 

are repealed. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 101(f) [title VIII, § 405(d)(10)] of 

Pub. L. 105–277 effective Oct. 21, 1998, and amendment 

by section 101(f) [title VIII, § 405(f)(9)] of Pub. L. 105–277 

effective July 1, 2000, see section 101(f) [title VIII, 

§ 405(g)(1), (2)(B)] of Pub. L. 105–277, set out as a note 

under section 3502 of Title 5, Government Organization 

and Employees. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective on Oct. 1, 

1997, see section 3 of Pub. L. 105–135, set out as a note 

under section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–36 inapplicable to loans 

made or guaranteed under Small Business Act or Small 

Business Investment Act of 1958 before Oct. 12, 1995, un-

less such loans are refinanced, extended, restructured, 

or renewed on or after Oct. 12, 1995, see section 8 of Pub. 

L. 104–36, set out as a note under section 634 of this 

title. 

EFFECTIVE AND TERMINATION DATES OF 1994 

AMENDMENT 

Section 208(c) of Pub. L. 103–403 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion] shall remain in effect during the period beginning 

on the date of enactment of this Act [Oct. 22, 1994] and 

ending on October 1, 1997.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 5(b) of Pub. L. 103–81 provided that: ‘‘Not-

withstanding any other provision of law, the amend-

ments made by subsection (a) [amending this section] 

shall be effective September 1, 1993, but shall not be ap-

plicable to loan guarantee applications received by the 

Administration prior to August 21, 1993. In order to de-

termine the percent of the loan to be guaranteed pursu-

ant to the amendments made by subsection (a), the Ad-

ministration shall aggregate the outstanding guaran-

teed principal of multiple loan guarantees issued on be-

half of the same borrower.’’ 

EFFECTIVE DATE OF 1992 AMENDMENT 

Section 113(b) of Pub. L. 102–366 provided that: ‘‘The 

amendments made by paragraphs (4) and (5) of sub-

section (a) [amending this section] shall become effec-

tive on October 1, 1992.’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–37 applicable as if in-

cluded in Pub. L. 100–656, see section 32 of Pub. L. 

101–37, set out as a note under section 631 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENTS 

Amendments by sections 202, 203, 206, 301(a), 408, and 

505(h) of Pub. L. 100–656 and subsec. (j)(13)(G) and (I) of 

this section as added by section 301(b) of Pub. L. 

100–656, effective Nov. 15, 1988, see section 803(a) of Pub. 

L. 100–656, set out as a note under section 631 of this 

title. 

Amendments by sections 201(a), 205, 208, 301(b), (c), 

and 303(a) of Pub. L. 100–656 effective Aug. 15, 1989, see 

section 803(b)(1)(A), (B) of Pub. L. 100–656, as amended, 

set out as a note under section 631 of this title. 

Amendment by section 302 of Pub. L. 100–656 effective 

June 1, 1989, see section 803(b)(2) of Pub. L. 100–656, as 

amended, set out as a note under section 631 of this 

title. 

Subsection (j)(13)(E) of this section as added by sec-

tion 301(b) of Pub. L. 100–656 effective Oct. 1, 1989, see 

section 803(b)(4)(D) of Pub. L. 100–656, as amended, set 

out as a note under section 631 of this title. 

Amendments by sections 119(a) and 120 to 122 of Pub. 

L. 100–590 effective for all loan applications resulting 

from disaster declarations made on or after Aug. 1, 

1988, or from disaster declarations whose filing periods 

were open on Oct. 1, 1988, see section 137 of Pub. L. 

100–590, set out as a note under section 631 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–270 effective Oct. 1, 1983, 

see section 313 of Pub. L. 98–270, set out as a note under 

section 632 of this title. 

Section 307 of Pub. L. 98–270 provided that: ‘‘The 

amendments made by sections 304 and 305 of this title 

[amending this section and provisions set out as a note 

under section 631 of this title] shall apply to economic 

dislocations certified by any State Governor to the 

Small Business Administration after the date of enact-

ment of this Act [Apr. 18, 1984] providing such disloca-

tion commenced since January 1, 1982.’’ 

Amendment by section 311 of Pub. L. 98–270 applicable 

to loans granted on the basis of any disaster with re-

spect to which a declaration has been issued after Sept. 

1, 1982, under subsec. (b)(2)(A), (B), or (C) of this section 

or with respect to which a certification has been made 

after such date under subsec. (b)(2)(D) of this section, 

see section 312 of Pub. L. 98–270, set out as a note under 

section 632 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 1910 of Pub. L. 97–35 provided that the repeal 

of subsec. (a)(6)(C), (8) of this section is effective Oct. 1, 

1985. 

Amendment by section 1913 of Pub. L. 97–35 effective 

Oct. 1, 1981, amendments by sections 1902, 1911, 1912, and 

1914 of Pub. L. 97–35 effective Aug. 13, 1981, but shall not 

affect any financing made, obligated, or committed 

under this chapter or chapter 14B of this title prior to 

Aug. 13, 1981, see section 1918 of Pub. L. 97–35, set out 

as a note under section 631 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

Section 119(d) of Pub. L. 96–302 provided that: ‘‘The 

amendments made by this section to sections 7(c)(3)(C) 

[subsection (c)(3) of this section] and 18 [section 647 of 

this title] of the Small Business Act shall not apply to 
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any disaster which commenced on or before the effec-

tive date of this Act.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–510 effective Oct. 1, 1979, 

see section 105 of Pub. L. 95–510, set out as a note under 

section 634 of this title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by section 101(d), (e) of Pub. L. 95–89 ef-

fective Oct. 1, 1977, see section 106 of Pub. L. 95–89, set 

out as a note under section 633 of this title. 

EFFECTIVE DATE OF 1972 AMENDMENT 

Section 1(b) of Pub. L. 92–385 provided that: ‘‘The last 

paragraph of the amendment made by subsection (a) 

[amending this section] shall apply only with respect to 

loans made on or after the date of enactment of this 

Act [Aug. 16, 1972].’’ 

EFFECTIVE DATE OF 1970 AMENDMENTS 

For effective date of amendment by Pub. L. 91–597 see 

section 29 of Pub. L. 91–597, set out as a note under sec-

tion 1031 of Title 21, Food and Drugs. 

Amendment by Pub. L. 91–596 effective 120 days after 

Dec. 29, 1970, see section 34 of Pub. L. 91–596, set out as 

a note under section 651 of Title 29, Labor. 

EFFECTIVE DATE OF 1968 AMENDMENT 

Amendment by Pub. L. 90–495 effective Aug. 23, 1968, 

see section 37 of Pub. L. 90–495, set out as a note under 

section 101 of Title 23, Highways. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Section 3(c) of Pub. L. 89–409 provided that: ‘‘This sec-

tion [amending this section, repealing section 637a of 

this title, and enacting provisions set out as a note 

under section 633 of this title] shall take effect on July 

1, 1966.’’ 

REGULATIONS 

Pub. L. 106–50, title IV, § 402(d), Aug. 17, 1999, 113 Stat. 

246, provided that: ‘‘Not later than 30 days after the 

date of the enactment of this section [Aug. 17, 1999], the 

Administrator of the Small Business Administration 

shall issue such guidelines as the Administrator deter-

mines to be necessary to carry out this section [amend-

ing this section and enacting provisions set out as 

notes under this section] and the amendments made by 

this section.’’ 

Pub. L. 106–8, § 3(b), Apr. 2, 1999, 113 Stat. 15, which 

provided that not later than 30 days after Apr. 2, 1999, 

Administrator of the Small Business Administration 

was to issue guidelines to carry out the program under 

former subsec. (a)(27) of this section, was repealed by 

Pub. L. 106–8, § 3(c), Apr. 2, 1999, 113 Stat. 16, effective 

Dec. 31, 2000. 

Section 114 of Pub. L. 102–366 provided that: ‘‘Not 

later than 45 days after the date of enactment of this 

Act [Sept. 4, 1992], the Small Business Administration 

shall promulgate interim final regulations to imple-

ment the amendments made by this subtitle [subtitle B 

(§§ 111–115) of title I of Pub. L. 102–366, amending this 

section, enacting provisions set out as notes below, and 

amending provisions set out as a note under section 631 

of this title].’’ 

Section 609(i) of Pub. L. 102–140 provided that: ‘‘Not 

later than 90 days after the date of the enactment of 

this Act [Oct. 28, 1991], the Small Business Administra-

tion shall promulgate interim final regulations to im-

plement the microloan demonstration program.’’ 

Section 801 of Pub. L. 100–656, as amended by Pub. L. 

101–37, § 30, June 15, 1989, 103 Stat. 76, provided that: 

‘‘The Small Business Administration shall— 

‘‘(1) within 60 days after the date of enactment of 

this Act [Nov. 15, 1988] conduct meetings of present 

and potential participants in the program established 

by section 7(j)(10) of the Small Business Act [15 U.S.C. 

636(j)(10)], as amended by this Act, to ascertain and 

consider public comment on the nature and extent of 

regulations needed to implement this Act [see Short 

Title of 1988 Amendment note set out under section 

631 of this title]; 
‘‘(2) within one hundred and twenty days after the 

date of enactment of this Act, publish in the Federal 

Register proposed rules and regulations implement-

ing this Act; and 
‘‘(3) within 270 days after the date of enactment of 

this Act, publish in the Federal Register final rules 

and regulations implementing this Act.’’ 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which reports required 

under subsections (a)(15)(E) and (j)(16)(B) of this section 

are listed on page 191), see section 3003 of Pub. L. 104–66, 

as amended, set out as a note under section 1113 of 

Title 31, Money and Finance. 

BUDGETARY TREATMENT OF LOANS AND FINANCINGS 

Pub. L. 107–100, § 6(c), Dec. 21, 2001, 115 Stat. 971, pro-

vided that: ‘‘Assistance made available under any loan 

made or approved by the Small Business Administra-

tion under section 7(a) of the Small Business Act (15 

U.S.C. 636(a)) or financings made under title V of the 

Small Business Investment Act of 1958 (15 U.S.C. 695 et 

seq.), during the 2-year period beginning on October 1, 

2002, shall be treated as separate programs of the Small 

Business Administration for purposes of the Federal 

Credit Reform Act of 1990 [2 U.S.C. 661 et seq.] only.’’ 

ENHANCED PUBLICITY DURING OPERATION ALLIED 

FORCE 

Pub. L. 106–50, title IV, § 402(c), Aug. 17, 1999, 113 Stat. 

246, provided that: ‘‘For the duration of Operation Al-

lied Force and for 120 days thereafter, the Administra-

tion shall enhance its publicity of the availability of 

assistance provided pursuant to the amendments made 

by this section [amending this section], including infor-

mation regarding the appropriate local office at which 

affected small businesses may seek such assistance.’’ 

EVALUATION OF PREDISASTER MITIGATION PILOT 

PROGRAM 

Pub. L. 106–24, § 1(c), Apr. 27, 1999, 113 Stat. 39, pro-

vided that: ‘‘On January 31, 2003, the Administrator of 

the Small Business Administration shall submit to the 

Committees on Small Business of the House of Rep-

resentatives and the Senate a report on the effective-

ness of the pilot program authorized by section 

7(b)(1)(C) of the Small Business Act (15 U.S.C. 

636(b)(1)(C)), as added by subsection (a) of this section, 

which report shall include— 
‘‘(1) information relating to— 

‘‘(A) the areas served under the pilot program; 
‘‘(B) the number and dollar value of loans made 

under the pilot program; and 
‘‘(C) the estimated savings to the Federal Govern-

ment resulting from the pilot program; and 
‘‘(2) such other information as the Administrator 

determines to be appropriate for evaluating the pilot 

program.’’ 

CONGRESSIONAL FINDINGS REGARDING SMALL BUSINESS 

YEAR 2000 READINESS 

Pub. L. 106–8, § 2, Apr. 2, 1999, 113 Stat. 13, provided 

that: ‘‘Congress finds that— 
‘‘(1) the failure of many computer programs to rec-

ognize the Year 2000 may have extreme negative fi-

nancial consequences in the Year 2000, and in subse-

quent years for both large and small businesses; 
‘‘(2) small businesses are well behind larger busi-

nesses in implementing corrective changes to their 

automated systems; 
‘‘(3) many small businesses do not have access to 

capital to fix mission critical automated systems, 



Page 662 TITLE 15—COMMERCE AND TRADE § 636 

which could result in severe financial distress or fail-

ure for small businesses; and 
‘‘(4) the failure of a large number of small busi-

nesses due to the Year 2000 computer problem would 

have a highly detrimental effect on the economy in 

the Year 2000 and in subsequent years.’’ 

TRANSFER OF FUNDS 

Section 202(b) of Pub. L. 105–135 provided that: 
‘‘(1) IN GENERAL.—No funds are authorized to be ap-

propriated or otherwise provided to carry out the grant 

program under section 7(m)(4)(F) of the Small Business 

Act (15 U.S.C. 636(m)(4)(F)) (as added by this section), 

except by transfer from another department or agency 

of the Federal Government to the Administration in 

accordance with this subsection. 
‘‘(2) LIMITATION ON AMOUNTS.—The total amount 

transferred to the Administration from other depart-

ments and agencies of the Federal Government to carry 

out the grant program under section 7(m)(4)(F) of the 

Small Business Act (15 U.S.C. 636(m)(4)(F)) (as added by 

this section) shall not exceed— 
‘‘(A) $3,000,000 for fiscal year 1998; 
‘‘(B) $4,000,000 for fiscal year 1999; and 
‘‘(C) $5,000,000 for fiscal year 2000.’’ 

DEFENSE LOAN AND TECHNICAL ASSISTANCE PROGRAM 

Section 507 of Pub. L. 105–135 provided that: 
‘‘(a) DELTA PROGRAM AUTHORIZED.— 

‘‘(1) IN GENERAL.—The Administrator may admin-

ister the Defense Loan and Technical Assistance pro-

gram in accordance with the authority and require-

ments of this section. 
‘‘(2) EXPIRATION OF AUTHORITY.—The authority of 

the Administrator to carry out the DELTA program 

under paragraph (1) shall terminate when the funds 

referred to in subsection (g)(1) have been expended. 
‘‘(3) DELTA PROGRAM DEFINED.—In this section, the 

terms ‘Defense Loan and Technical Assistance pro-

gram’ and ‘DELTA program’ mean the Defense Loan 

and Technical Assistance program that has been es-

tablished by a memorandum of understanding entered 

into by the Administrator and the Secretary of De-

fense on June 26, 1995. 
‘‘(b) ASSISTANCE.— 

‘‘(1) AUTHORITY.—Under the DELTA program, the 

Administrator may assist small business concerns 

that are economically dependent on defense expendi-

tures to acquire dual-use capabilities. 
‘‘(2) FORMS OF ASSISTANCE.—Forms of assistance au-

thorized under paragraph (1) are as follows: 
‘‘(A) LOAN GUARANTEES.—Loan guarantees under 

the terms and conditions specified under this sec-

tion and other applicable law. 
‘‘(B) NONFINANCIAL ASSISTANCE.—Other forms of 

assistance that are not financial. 
‘‘(c) ADMINISTRATION OF PROGRAM.—In the adminis-

tration of the DELTA program under this section, the 

Administrator shall— 
‘‘(1) process applications for DELTA program loan 

guarantees; 
‘‘(2) guarantee repayment of the resulting loans in 

accordance with this section; and 
‘‘(3) take such other actions as are necessary to ad-

minister the program. 
‘‘(d) SELECTION AND ELIGIBILITY REQUIREMENTS FOR 

DELTA LOAN GUARANTEES.— 
‘‘(1) IN GENERAL.—The selection criteria and eligi-

bility requirements set forth in this subsection shall 

be applied in the selection of small business concerns 

to receive loan guarantees under the DELTA pro-

gram. 
‘‘(2) SELECTION CRITERIA.—The criteria used for the 

selection of a small business concern to receive a 

loan guarantee under this section are as follows: 
‘‘(A) The selection criteria established under the 

memorandum of understanding referred to in sub-

section (a)(3). 
‘‘(B) The extent to which the loans to be guaran-

teed would support the retention of defense workers 

whose employment would otherwise be perma-

nently or temporarily terminated as a result of re-

ductions in expenditures by the United States for 

defense, the termination or cancellation of a de-

fense contract, the failure to proceed with an ap-

proved major weapon system, the merger or con-

solidation of the operations of a defense contractor, 

or the closure or realignment of a military installa-

tion. 

‘‘(C) The extent to which the loans to be guaran-

teed would stimulate job creation and new eco-

nomic activities in communities most adversely af-

fected by reductions in expenditures by the United 

States for defense, the termination or cancellation 

of a defense contract, the failure to proceed with an 

approved major weapon system, the merger or con-

solidation of the operations of a defense contractor, 

or the closure or realignment of a military installa-

tion. 

‘‘(D) The extent to which the loans to be guaran-

teed would be used to acquire (or permit the use of 

other funds to acquire) capital equipment to mod-

ernize or expand the facilities of the borrower to 

enable the borrower to remain in the national tech-

nology and industrial base available to the Depart-

ment of Defense. 

‘‘(3) ELIGIBILITY REQUIREMENTS.—To be eligible for a 

loan guarantee under the DELTA program, a bor-

rower must demonstrate to the satisfaction of the 

Administrator that, during any 1 of the 5 preceding 

operating years of the borrower, not less than 25 per-

cent of the value of the borrower’s sales were derived 

from— 

‘‘(A) contracts with the Department of Defense or 

the defense-related activities of the Department of 

Energy; or 

‘‘(B) subcontracts in support of defense-related 

prime contracts. 

‘‘(e) MAXIMUM AMOUNT OF LOAN PRINCIPAL.—With re-

spect to each borrower, the maximum amount of loan 

principal for which the Administrator may provide a 

guarantee under this section during a fiscal year may 

not exceed $1,250,000. 

‘‘(f) LOAN GUARANTY RATE.—The maximum allowable 

guarantee percentage for loans guaranteed under this 

section may not exceed 80 percent. 

‘‘(g) FUNDING.— 

‘‘(1) IN GENERAL.—The funds that have been made 

available for loan guarantees under the DELTA pro-

gram and have been transferred from the Department 

of Defense to the Small Business Administration be-

fore the date of the enactment of this Act [Dec. 2, 

1997] shall be used for carrying out the DELTA pro-

gram under this section. 

‘‘(2) CONTINUED AVAILABILITY OF EXISTING FUNDS.— 

The funds made available under the second proviso 

under the heading ‘RESEARCH, DEVELOPMENT, TEST 

AND EVALUATION, DEFENSE-WIDE’ in Public Law 

103–335 (108 Stat. 2613) shall be available until ex-

pended— 

‘‘(A) to cover the costs (as defined in section 

502(5) of the Federal Credit Reform Act of 1990 (2 

U.S.C. 661a(5))) of loan guarantees issued under this 

section; and 

‘‘(B) to cover the reasonable costs of the adminis-

tration of the loan guarantees.’’ 

TRADE ASSISTANCE PROGRAM FOR SMALL BUSINESS 

CONCERNS ADVERSELY AFFECTED BY NAFTA 

Section 509 of Pub. L. 105–135 provided that: ‘‘The Ad-

ministrator shall coordinate Federal assistance in 

order to provide counseling to small business concerns 

adversely affected by the North American Free Trade 

Agreement.’’ 

PRIVATE SECTOR LOAN SERVICING DEMONSTRATION 

PROGRAM 

Section 104(a) of div. D of Pub. L. 104–208 provided 

that: 
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‘‘(1) IN GENERAL.— 

‘‘(A) DEMONSTRATION PROGRAM REQUIRED.—Notwith-

standing any other provision of law, the Administra-

tion shall conduct a demonstration program, within 

the parameters described in paragraph (2), to evalu-

ate the comparative costs and benefits of having the 

Administration’s portfolio of disaster loans serviced 

under contract rather than directly by employees of 

the Administration. All costs of the demonstration 

program shall be paid from amounts made available 

for the Salaries and Expenses Account of the Admin-

istration. 

‘‘(B) INITIATION DATE.—Not later than 90 days after 

the date of enactment of this Act [Sept. 30, 1996], the 

Administration shall issue a request for proposals for 

the program parameters described in paragraph (2). 

‘‘(2) DEMONSTRATION PROGRAM PARAMETERS.— 

‘‘(A) LOAN SAMPLE.—The sample of loans for the 

demonstration program shall be randomly drawn 

from the Administration’s portfolio of loans made 

pursuant to section 7(b) of the Small Business Act [15 

U.S.C. 636(b)] and shall include a representative group 

of not less than 30 percent of all loans for residential 

properties, including 30 percent of all loans made dur-

ing the demonstration program after the date of en-

actment of this Act, which loans shall be selected by 

the Administration on the basis of geographic dis-

tribution and such other factors as the Administra-

tion determines to be appropriate. 

‘‘(B) CONTRACT AND OPTIONS.—The Administration 

shall solicit and competitively award one or more 

contracts to service the loans included in the sample 

of loans described in subparagraph (A) for a term of 

not less than one year, with 3 one-year contract re-

newal options, each of which shall be exercised by the 

Administration unless the Administration terminates 

the contractor or contractors for good cause. 

‘‘(3) TERM OF DEMONSTRATION PROGRAM.—The dem-

onstration program shall commence not later than Oc-

tober 1, 1997. 

‘‘(4) REPORTS.— 

‘‘(A) INTERIM REPORTS.—Not later than 120 days be-

fore the expiration of the initial 4-year contract per-

formance period, the Administrator shall submit to 

the Committees on Small Business of the House of 

Representatives and the Senate an interim report on 

the conduct of the demonstration program. The con-

tractor shall be afforded a reasonable opportunity to 

attach comments to each such report. 

‘‘(B) FINAL REPORT.—Not later than 120 days after 

the termination of the demonstration program, the 

Administrator shall submit to the Committees on 

Small Business of the House of Representatives and 

the Senate a final report on the performance of the 

demonstration program, together with the recom-

mendations of the Administrator for continuation, 

termination, or modification of the demonstration 

program.’’ 

INCREASE OF AMOUNTS FOR DISASTER LOANS 

Pub. L. 103–75, Aug. 12, 1993, 107 Stat. 740, provided in 

part: ‘‘That notwithstanding any other provision of 

law, the $500,000 limitation on the amounts outstanding 

and committed to a borrower provided in paragraph 

7(c)(6) of the Small Business Act [15 U.S.C. 636(c)(6)] 

shall be increased to $1,500,000 for disasters commenc-

ing on or after April 1, 1993.’’ 

CONGRESSIONAL FINDINGS OF MICROLENDING EXPANSION 

ACT OF 1992 

Section 112 of Pub. L. 102–366 provided that: ‘‘The 

Congress finds that— 

‘‘(1) nationwide, there are many individuals who 

possess skills that, with certain short-term assist-

ance, could enable them to become successfully self- 

employed; 

‘‘(2) many talented and skilled individuals who are 

employed in low-wage occupations could, with suffi-

cient opportunity, start their own small business 

concerns, which could provide them with an improved 

standard of living; 

‘‘(3) most such individuals have little or no savings, 

a nonexistent or poor credit history, and no access to 

credit or capital with which to start a business ven-

ture; 

‘‘(4) women, minorities, and individuals residing in 

areas of high unemployment and high levels of pov-

erty have particular difficulty obtaining access to 

credit or capital; 

‘‘(5) providing such individuals with small-scale, 

short-term financial assistance in the form of micro-

loans, together with intensive marketing, manage-

ment, and technical assistance, could enable them to 

start or maintain small businesses, to become self- 

sufficient, and to raise their standard of living; 

‘‘(6) banking institutions are reluctant to provide 

such assistance because of the administrative costs 

associated with processing and servicing the loans 

and because they lack experience in providing the 

type of marketing, management, and technical as-

sistance needed by such borrowers; 

‘‘(7) many organizations that have had successful 

experiences in providing microloans and marketing, 

management, and technical assistance to such bor-

rowers exist throughout the Nation; and 

‘‘(8) loans from the Federal Government to inter-

mediaries for the purpose of relending to start-up, 

newly established and growing small business con-

cerns are an important catalyst to attract private 

sector participation in microlending.’’ 

DISADVANTAGED SMALL BUSINESS STATUS DECISIONS 

Section 221 of Pub. L. 102–366 provided that: 

‘‘(a) PUBLICATION OF DECISIONS.—A decision issued 

pursuant to section 7(j)(11)(F)(vii) of the Small Busi-

ness Act (15 U.S.C. 636(j)(11)(F)(vii)) shall— 

‘‘(1) be made available to the protestor, the pro-

tested party, the contracting officer (if not the pro-

testor), and all other parties to the proceeding, and 

published in full text; and 

‘‘(2) include findings of fact and conclusions of law, 

with specific reasons supporting such findings or con-

clusions, upon each material issue of fact and law of 

decisional significance regarding the disposition of 

the protest. 

‘‘(b) PRECEDENTIAL VALUE OF PRIOR DECISIONS.—A de-

cision issued under section 7(j)(11)(F)(vii) of the Small 

Business Act that is issued prior to the date of enact-

ment of this Act [Sept. 4, 1992] shall not have value as 

precedent in deciding any subsequent protest until such 

time as the decision is published in full text.’’ 

REAUTHORIZATION OF BOND WAIVER TEST PROGRAM 

Pub. L. 102–190, div. A, title VIII, § 813(a)–(e), Dec. 5, 

1991, 105 Stat. 1424, provided that: 

‘‘(a) AUTHORITY.—(1) In the award of construction 

contracts by the Department of Defense to participants 

in the Minority Small Business and Capital Ownership 

Development Program of the Small Business Adminis-

tration, the Secretary of Defense may exercise the au-

thority to grant surety bond exemptions to such par-

ticipants provided by section 7(j)(13)(D) of the Small 

Business Act (15 U.S.C. 636(j)(13)(D)). In any case in 

which the Secretary exercises such authority, the Sec-

retary may award a construction contract directly to a 

participant in such program, without approval by or 

consultation with the Small Business Administration. 

‘‘(2) In exercising the authority provided by para-

graph (1), the Secretary of Defense shall make every 

reasonable effort to award not fewer than 30 contracts 

for construction projects (including repair and alter-

ation of existing facilities) during each fiscal year. 

‘‘(b) DELEGATION OF AUTHORITY.—The Secretary of 

Defense shall delegate to one or more Secretaries of a 

military department the authority provided by sub-

section (a)(1). 

‘‘(c) NO RIGHT OF ACTION AGAINST THE UNITED 

STATES.—A dispute between a contractor granted a sur-
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ety bond exemption pursuant to section 7(j)(13)(D) of 

the Small Business Act and a subcontractor at any tier 

or a supplier of such contractor relating to the amount 

or entitlement of a payment due such subcontractor or 

supplier does not constitute a dispute to which the 

United States is a party. The United States may not be 

interpleaded in any judicial or administrative proceed-

ing involving such a dispute. 
‘‘(d) REGULATIONS.—The Secretary of Defense shall 

prescribe final regulations and procedures for exercis-

ing the authority provided in this section not later 

than 270 days after the date of the enactment of this 

Act [Dec. 5, 1991]. 
‘‘(e) PROGRAM DURATION.—The authority provided by 

this section shall apply to contracts awarded before Oc-

tober 1, 1994.’’ 

EMERGENCY DIRECT LOANS FOR SMALL BUSINESS CON-

CERNS LOCATED IN COMMUNITIES ADVERSELY AF-

FECTED BY TROOP DEPLOYMENTS DURING PERSIAN 

GULF CONFLICT 

Pub. L. 102–190, div. A, title X, § 1087, Dec. 5, 1991, 105 

Stat. 1483, authorized emergency direct loans to small 

business concerns located in counties in which at least 

5 small business concerns suffered severe economic in-

jury resulting from deployment, after July 31, 1990, of 

troops in connection with Persian Gulf conflict, pro-

vided that loan amounts could not exceed $50,000 to any 

small business concern, and provided for source of loan 

funds, applications for loans, definitions, regulations to 

implement loan program, and expiration of loan au-

thority at end of 270-day period beginning on date on 

which loan applications were first accepted. 

TERMINATION OF MICROLOAN DEMONSTRATION PROGRAM 

Section 609(j) of Pub. L. 102–140, as amended by Pub. 

L. 103–403, title II, § 203, Oct. 22, 1994, 108 Stat. 4181, pro-

vided that: ‘‘The demonstration program established by 

subsection (h) [amending this section] shall terminate 

on October 1, 1997.’’ 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

TEST PROGRAM FOR USE OF BOND WAIVER AUTHORITY 

TO ASSIST CERTAIN SMALL DISADVANTAGED BUSINESS 

CONCERNS 

Pub. L. 101–189, div. A, title VIII, § 833, Nov. 29, 1989, 

103 Stat. 1509, which directed Secretary of Defense and 

Small Business Administration to establish a program 

for fiscal years 1990 and 1991 to test use of authority 

provided by subsec. (j)(13)(D) of this section, and that 

under the test program, the Secretary of Defense was 

to make every reasonable effort during each such fiscal 

year to award not less than 30 contracts for construc-

tion projects (including repair and alteration of exist-

ing facilities) to participants in Minority Small Busi-

ness and Capital Ownership Development Program of 

Small Business Administration granted surety bond ex-

emptions under such authority, was repealed by Pub. L. 

102–190, div. A, title VIII, § 813(f), Dec. 5, 1991, 105 Stat. 

1424. 

DEFINITION OF TERMS USED IN PUB. L. 100–656 

Section 2 of Pub. L. 100–656, as amended by Pub. L. 

101–37, § 3, June 15, 1989, 103 Stat. 70, provided that: ‘‘For 

the purposes of this Act [see Short Title of 1988 Amend-

ment note set out under section 631 of this title]— 
‘‘(1) the term ‘Administration’ means the Small 

Business Administration; 
‘‘(2) the term ‘Administrator’ means the Adminis-

trator of the Small Business Administration, unless 

otherwise indicated; 

‘‘(3) the term ‘Business Opportunity Specialist’ 

means the Administration employee responsible for 

providing business development assistance to Pro-

gram Participants pursuant to sections 7(j) and 8(a) 

of the Small Business Act (15 U.S.C. 636(j), 637(a)); 
‘‘(4) the term ‘disadvantaged owners’ means those 

individuals upon whom eligibility is based for partici-

pation in the Program and the award of subcontracts 

pursuant to section 8(a) of the Small Business Act (15 

U.S.C. 637(a)); 
‘‘(5) the term ‘minority owned businesses’ means 

business concerns that are at least 51 percent owned 

and controlled by one or more individuals who belong 

to those groups described or identified pursuant to 

section 2(e)(1)(C) of the Small Business Act (15 U.S.C. 

631(e)(1)(C)); 
‘‘(6) the term ‘Program’ means the Minority Small 

Business and Capital Ownership Development Pro-

gram established by section 7(j)(10) of the Small Busi-

ness Act (15 U.S.C. 636(j)(10)), unless otherwise indi-

cated; 
‘‘(7) the term ‘Program Participant’ means a small 

business concern participating in the Program; and 
‘‘(8) the term ‘Program Participation Term’ means 

the fixed period of time assigned to a Program Par-

ticipant pursuant to section 7(j)(10)(A)(i) of the Small 

Business Act (15 U.S.C. 636(j)(10)(A)(i)) prior to the 

date of enactment of this Act [Nov. 15, 1988].’’ 

CONGRESSIONAL FINDINGS AND DECLARATION OF 

PURPOSES OF PUB. L. 100–656 

Section 101 of Pub. L. 100–656 provided that: 
‘‘(a) FINDINGS.—The Congress finds that— 

‘‘(1) the Capital Ownership Development Program 

administered by the Small Business Administration 

and the award of contracts pursuant to section 8(a) of 

the Small Business Act [15 U.S.C. 637(a)] remain a pri-

mary tool for improving opportunities for small busi-

ness concerns owned and controlled by socially and 

economically disadvantaged individuals in the Fed-

eral procurement process and bringing such concerns 

into the nation’s economic mainstream; 
‘‘(2) although some progress has resulted from the 

Program, it has generally failed to meet its objec-

tives, which remain as valid now as when the Pro-

gram was initiated; 
‘‘(3) too few concerns that have exited the Program 

have been prepared to compete successfully in the 

open marketplace on competitive procurements, and 

many concerns have developed an unhealthy depend-

ency on sole-source contracts by the time they are 

required to leave the Program; 
‘‘(4) the application and certification process for ad-

mitting new participants to the Program is inordi-

nately lengthy and burdensome; 
‘‘(5) the Administration has often not efficiently 

and equitably administered and managed the Pro-

gram in a manner that provided clear lines of respon-

sibility for implementing and monitoring many of 

the administrative duties under the Program; 
‘‘(6) the Administration and some program partici-

pants have given insufficient attention and support 

to the business development goals of the Program 

and instead have focused almost entirely on the size 

of contract awards or the number of firms certified to 

participate in the Program; 
‘‘(7) many Federal procuring agencies have failed to 

identify and offer the necessary amount of contract 

support in order to allow for diversification and 

growth of disadvantaged businesses participating in 

the Program; 
‘‘(8) contract support as well as business develop-

ment expenses have been misused both by the Admin-

istration and Program participants and have not been 

equitably distributed pursuant to objective criteria; 
‘‘(9) the widespread perception of undue political in-

fluence in the operation and administration of the 

Program has significantly contributed to the Pro-

gram’s poor image and has deterred utilization of the 

Program by socially and economically disadvantaged 

concerns and by Federal procuring agencies; and 
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‘‘(10) it is imperative that increased competition 

and other substantial reforms be accomplished in the 

Program in order to promote the Congressionally 

mandated business development objectives and pur-

poses. 
‘‘(b) PURPOSES.—The purposes of this Act [see Short 

Title of 1988 Amendment note set out under section 631 

of this title] therefore are to— 
‘‘(1) affirm that the Capital Ownership Develop-

ment Program and the section 8(a) [15 U.S.C. 637(a)] 

authority shall be used exclusively for business devel-

opment purposes to help small businesses owned and 

controlled by the socially and economically disadvan-

taged to compete on an equal basis in the main-

stream of the American economy; 
‘‘(2) affirm that the measure of success of the Cap-

ital Ownership Development Program, and the sec-

tion 8(a) authority, shall be the number of competi-

tive firms that exit the Program without being un-

reasonably reliant on section 8(a) contracts and that 

are able to compete on an equal basis in the main-

stream of the American economy; 
‘‘(3) ensure that program benefits accrue to individ-

uals who are both socially and economically dis-

advantaged; 
‘‘(4) increase the number of small businesses owned 

and controlled by such individuals from which the 

United States may purchase products and services 

(including construction work); and 
‘‘(5) ensure integrity, competence, and efficiency in 

the administration of business development services 

and the Federal contracting opportunities made 

available to eligible small businesses.’’ 

EMPLOYEE TRAINING AND EVALUATION 

Section 410 of Pub. L. 100–656, as amended by Pub. L. 

101–37, § 18, June 15, 1989, 103 Stat. 74, provided that: 
‘‘(a) TRAINING REQUIREMENTS FOR BUSINESS OPPOR-

TUNITY SPECIALISTS.—(1) In each Small Business Ad-

ministration field office responsible for assisting one or 

more Program Participants there shall be a position 

designated as a Business Opportunity Specialist. To the 

maximum extent practicable the Administration shall 

assure that an adequate number of Business Oppor-

tunity Specialists are assigned to each district office to 

carry out the responsibilities of sections 7(j) and 8(a) of 

the Small Business Act (15 U.S.C. 636(j), 637(a)) and to 

assist Program Participants. 
‘‘(2) The Administration shall take such actions as 

may be appropriate to ensure that any person employed 

as a Business Opportunity Specialist receives adequate 

periodic training to assure such employee is capable of 

assisting Program Participants to fully utilize the Pro-

gram and to meet the requirements of the Small Busi-

ness Act [15 U.S.C. 631 et seq.], as amended by this Act. 
‘‘(b) PILOT PROGRAM.—(1) Within 180 days after the ef-

fective date of this subsection [Nov. 15, 1988] the Ad-

ministrator shall designate three regions of the Admin-

istration to conduct a pilot program pursuant to the 

provisions of this subsection. The designated regions 

shall contain approximately 30 per centum of the total 

number of Program Participants as of the time of des-

ignation. 
‘‘(2) A Business Opportunity Specialist employed in a 

Region designated pursuant to paragraph (1), in addi-

tion to other assigned duties and responsibilities, 

shall— 
‘‘(A) conduct contract negotiations on behalf of the 

Administration for contracts awarded pursuant to 

section 8(a) of the Small Business Act (15 U.S.C. 

637(a)) when performance will be rendered by one or 

more firms in such Specialist’s assigned portfolio; 
‘‘(B) facilitate and otherwise assist such firms in 

negotiating for the receipt of contracts to be let pur-

suant to such section. 
‘‘(3) The Administration shall take such actions as 

may be appropriate to train and qualify such Special-

ists to perform the negotiations required pursuant to 

paragraph (2). 
‘‘(4) To the extent practicable, the Administrator 

shall ensure that the performance appraisal system ap-

plicable to a Business Opportunity Specialist employed 

in a region designated pursuant to paragraph (1) affords 

substantial recognition to how well such Specialist’s 

assigned portfolio of concerns participating in the pro-

gram established by section 7(j)(10) of the Small Busi-

ness Act (15 U.S.C. 636(j)(10)) are achieving competitive-

ness and furthering the business development purposes 

of the program. 

‘‘(5) The Administration shall establish personnel po-

sitions for Business Opportunity Specialists employed 

in the regions designated pursuant to paragraph (1) 

that are classified at a grade level of the General 

Schedule that are sufficient, in the opinion of the Ad-

ministrator, to attract and retain highly qualified per-

sonnel. 

‘‘(c) REPORT AND PILOT PROGRAM TERMINATION.—(1) 

Within 120 days after the termination of the pilot pro-

gram conducted pursuant to subsection (b), the Admin-

istration shall issue a report to the Committees on 

Small Business of the Senate and of the House of Rep-

resentatives on the effectiveness of the pilot. Such re-

port shall contain such recommendations for adminis-

trative or legislative change as may be appropriate. 

‘‘(2) The pilot program conducted pursuant to sub-

section (b) shall be terminated three years after the 

date on which the Committees on Small Business of the 

Senate and of the House of Representatives receive 

written notification from the Administrator that the 

pilot is in full operation in each of the three designated 

pilot regions.’’ 

GENERAL ACCOUNTING OFFICE REPORT 

Section 504 of Pub. L. 100–656 directed Comptroller 

General of the United States to conduct a review of op-

eration of Minority Small Business and Capital Owner-

ship Development Program authorized by subsec. (j)(10) 

of this section and contract assistance provided pursu-

ant to section 637(a)(15) of this title commencing within 

180 days of Nov. 15, 1988, and concluding Sept. 30, 1991, 

such review to report on implementation of provisions 

of Pub. L. 100–656 by Small Business Administration 

and various executive departments and agencies pro-

viding contracting opportunities to the Program, and 

directed Comptroller General to prepare a report sum-

marizing findings of review, make such recommenda-

tions as may be appropriate, and transmit report to 

Committees on Small Business of the Senate and House 

of Representatives by Feb. 1, 1992. 

COMMISSION ON MINORITY BUSINESS DEVELOPMENT 

Pub. L. 100–656, title V, § 505(a)–(g), Nov. 15, 1988, 102 

Stat. 3883, as amended by Pub. L. 101–37, § 20, June 15, 

1989, 103 Stat. 74; Pub. L. 101–574, title II, § 211, Nov. 15, 

1990, 104 Stat. 2821; Pub. L. 102–366, title II, § 231(a), 

Sept. 4, 1992, 106 Stat. 1001; Pub. L. 103–160, div. A, title 

IX, § 904(f), Nov. 30, 1993, 107 Stat. 1729, established the 

Commission on Minority Business Development, set 

out its duties, powers, membership, administration, 

and personnel, and provided that it cease to exist with-

in 90 days after the date that it transmitted its final re-

port to Congress and to the President or Sept. 30, 1992, 

whichever was later. 

LIMITATIONS ON SPENDING AUTHORITY 

Section 802(f) of Pub. L. 100–656 provided that: 

‘‘(1) Any new credit authority or authority to enter 

into contracts provided for in this Act [see Short Title 

of 1988 Amendment note set out under section 631 of 

this title] is to be effective for any fiscal year only to 

such extent or in such amounts as are provided in ap-

propriation Acts. 

‘‘(2) No funds are authorized to be appropriated in 

subsequent appropriation Acts to the Administration 

for the purpose of making grants of financial assistance 

under the so called ‘Business Development Expense’ 

program to any firm participating in the programs au-

thorized by section 7(j)(10) or section 8(a) of the Small 

Business Act (15 U.S.C. 636(j)(10) and 637(a)).’’ 
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CERTIFIED LOAN PROGRAM; EXPANDED PARTICIPATION; 

REPORTS TO CONGRESS 

Section 102(b) of Pub. L. 100–590 provided that: ‘‘The 

Administration shall take appropriate steps to expand 

participation in the certified loan program and shall 

report to the Small Business Committees of the Senate 

and the House of Representatives on the amount of 

loans approved and the amount of losses sustained 

under the provisions of section 7(a)(19) of the Small 

Business Act [15 U.S.C. 636(a)(19)]. An interim report 

shall be submitted not later than one year after date of 

enactment of this Act [Nov. 3, 1988] and a final report 

shall be submitted not later than 18 months after the 

date of enactment.’’ 

Similar provisions were contained in Pub. L. 100–533, 

title III, § 302(b), Oct. 25, 1988, 102 Stat. 2693. 

PIPELINE LOANS OR PREVIOUS DISASTERS 

Section 18006(b) of Pub. L. 99–272, as amended by Pub. 

L. 99–349, title I, July 2, 1986, 100 Stat. 718, provided 

that: ‘‘Notwithstanding the amendments made by this 

section [amending sections 636 and 647 of this title], 

sections 18002 [amending provisions set out as a note 

under section 631 of this title] and 18016 [amending sec-

tion 632 of this title], or any other provision of law, the 

Small Business Administration shall continue to ac-

cept, process, and approve loan applications under 

paragraphs (1) through (4) of subsection [section] 7(b) of 

the Small Business Act [15 U.S.C. 636(b)(1) to (4)] and 

shall obligate and disburse loan funds on account of 

disasters which occurred prior to October 1, 1985, and 

with respect to which a disaster declaration applica-

tion was submitted prior to October 1, 1985, even if any 

such application is filed after the date of the enact-

ment of this Act [Apr. 7, 1986].’’ 

DETERMINATION OF NATURAL DISASTER BY SECRETARY 

OF AGRICULTURE TO BE DEEMED DISASTER DECLARA-

TION BY ADMINISTRATOR OF SMALL BUSINESS ADMIN-

ISTRATION; DISASTERS COMMENCING BETWEEN JANU-

ARY 1, 1983, AND SEPTEMBER 30, 1983 

Pub. L. 98–166, title I, § 101, Nov. 28, 1983, 97 Stat. 1079, 

provided in part that: ‘‘beginning with disasters com-

mencing between January 1, 1983, through September 

30, 1983, determination of a natural disaster by the Sec-

retary of Agriculture pursuant to 7 U.S.C. 1961 shall be 

deemed a disaster declaration by the Administrator of 

the Small Business Administration for purposes of de-

termining eligibility for assistance under section 7(b)(1) 

of the Small Business Act [subsec. (b)(1) of this section] 

for agricultural enterprises as defined in section 18(b) 

of the Small Business Act [15 U.S.C. 647(b)]: Provided, 

That nothing in this paragraph is to preclude the appli-

cability of section 18(a) of the Small Business Act [15 

U.S.C. 647(a)] with regard to the duplication of benefits 

for disasters commencing between January 1, 1983, 

through September 30, 1983.’’ 

REPORTS TO CONGRESS; DEFAULT RATE OF LOANS 

Section 1907 of Pub. L. 97–35 required the Small Busi-

ness Administration to submit to Congress, not later 

than Feb. 28, 1984, and 1985, reports containing specific 

information on the aggregate number, dollar value, and 

default rate of all loans with respect to 15 U.S.C. 

636(a)(5), (6)(C), (8)(A). 

BUSINESS PLANS; SUBMITTAL BY CONCERNS ELIGIBLE 

TO RECEIVE CONTRACTS 

Section 106(b) of Pub. L. 96–481 provided that: ‘‘Not-

withstanding the provisions of subsection (a) of this 

section [amending subsec. (j)(10)(A)(i) of this section], 

for concerns eligible to receive contracts pursuant to 

section 8(a) of the Small Business Act [section 637(a) of 

this title] on the effective date of the amendment made 

by this section [Oct. 21, 1980], each such concern shall 

submit to the Small Business Administration within 

two months after the promulgation of final regulations 

issued within one hundred and twenty days after the 

enactment of this Act [Oct. 21, 1981] the business plan 

required under section 7(j)(10)(A)(i) of the Small Busi-

ness Act, as amended by subsection (a) of this section 

[subsec. (j)(10)(A)(i) of this section]: Provided however, 

That the period of time required under section 

7(j)(10)(A)(i) of the Small Business Act, as amended by 

subsection (a) of this section, shall be fixed as mutually 

agreed upon by the program participant and the Small 

Business Administration prior to the awarding or ex-

tending of contracts to such concern pursuant to sec-

tion 8(a) of the Small Business Act after June 1, 1981, 

but the period shall be fixed in no case later than eight-

een months after the effective date of this Act: Provided 

further, That no determination made under this para-

graph shall be considered a denial of total participation 

for the purposes of section 8(a)(9) of the Small Business 

Act.’’ 

SMALL BUSINESS EMPLOYEE OWNERSHIP; 

CONGRESSIONAL FINDINGS AND PURPOSES 

Sections 502 and 503 of Pub. L. 96–302 provided that: 
‘‘SEC. 502. The Congress hereby finds and declares 

that— 
‘‘(1) employee ownership of firms provides a means 

for preserving jobs and business activity; 
‘‘(2) employee ownership of firms provides a means 

for keeping a small business small when it might 

otherwise be sold to a conglomerate or other large 

enterprise; 
‘‘(3) employee ownership of firms provides a means 

for creating a new small business from the sale of a 

subsidiary of a large enterprise; 
‘‘(4) unemployment insurance programs, welfare 

payments, and job creation programs are less desir-

able and more costly for both the Government and 

program beneficiaries than loan guarantee programs 

to maintain employment in firms that would other-

wise be closed, liquidated, or relocated; and 
‘‘(5) by guaranteeing loans to qualified employee 

trusts and similar employee organizations, the Small 

Business Administration can provide feasible and de-

sirable methods for the transfer of all or part of the 

ownership of a small business concern to its employ-

ees. 
‘‘SEC. 503. (a) The purposes of this title [enacting sec-

tions 632(c) and 636(a)(8) of this title and provisions set 

out as notes under sections 631 and 636 of this title] 

are— 
‘‘(1) to provide that a qualified employee trust shall 

be eligible for loan guarantees under section 7(a) of 

the Small Business Act [subsec. (a) of this section] 

with respect to a small business concern, regardless 

of the percentage of stock of the concern held by the 

trust, and 
‘‘(2) to provide in section 505 of this Act [enacting 

subsec. (a)(8) of this section] authority to address the 

specific case in which the Small Business Adminis-

tration guarantees loans under section 7(a) of the 

Small Business Act [subsec. (a) of this section] for 

purposes of providing funds to a qualified employee 

trust (and other employee organizations which are 

treated as qualified employee trusts) for the pur-

chase, by at least 51 percent of the employees, of at 

least 51 percent of the stock of business which is op-

erated for profit and which is— 
‘‘(A) a small business concern, or 
‘‘(B) a corporation which is controlled by another 

person if, after the plan for the purchase of such 

corporation is carried out, such corporation would 

be a small business concern. 
‘‘(b) Nothing in this title shall be construed to pro-

hibit the Small Business Administration from making 

loan guarantees under section 7(a) of the Small Busi-

ness Act [subsec. (a) of this section] to qualified em-

ployee trusts which own less than 51 percent of the 

stock of a continuing business.’’ 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees established after Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 
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period beginning on the date of their establishment, 

unless, in the case of a committee established by the 

President or an officer of the Federal Government, such 

committee is renewed by appropriate action prior to 

the expiration of such 2-year period, or in the case of 

a committee established by the Congress, its duration 

is otherwise provided for by law. See section 14 of Pub. 

L. 92–463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

DISASTER RELIEF AUTHORITY; STUDY AND REPORT ON 

CONSOLIDATION 

Section 101 of Pub. L. 94–305 provided that: ‘‘The 

President shall undertake a comprehensive review of 

all Federal disaster loan authorities and shall make a 

report to the Congress, not later than December 1, 1976, 

containing such recommendations and legislative pro-

posals, including possible consolidation of Federal dis-

aster loan authorities, as may be demonstrated to be 

necessary and appropriate to assure the most effective 

and efficient delivery of disaster relief. Such study 

shall give particular emphasis to alleviating any ex-

traordinary burden the management of Federal disaster 

loan programs may impose on an agency.’’ 

DISASTER LOANS; SPECIAL PROVISIONS FOR APPLICA-

TIONS RECEIVED ON OR BEFORE MARCH 19, 1981; AS-

SISTANCE TO HARDSHIP APPLICANTS 

Section 1916 of Pub. L. 97–35 provided that: 

‘‘(a) Notwithstanding section 5(b)(6) of the Small 

Business Act [section 634(b)(6) of this title], or any 

other provision of law, any business concern applicant 

for assistance made pursuant to paragraph (1), (2), or (4) 

of subsection 7(b) of the Small Business Act [subsec. 

(b)(1), (2), or (4) of this section] whose application was 

received but not approved by the Small Business Ad-

ministration on or before March 19, 1981, shall be of-

fered loan assistance by the Small Business Adminis-

tration as provided in this section. 

‘‘(b) The Small Business Administration is specifi-

cally directed to reconsider and act upon any such ap-

plication and to make, remake, obligate, reobligate, 

commit or recommit such financing as provided herein. 

‘‘(c) If the applicant was a business concern able to 

obtain credit elsewhere, the terms and conditions shall 

be those specified in section 7(b)(3) of the Small Busi-

ness Act [subsec. (b)(3) of this section]; but if the Ad-

ministrator determines that imposition of these provi-

sions would impose a substantial hardship on the appli-

cant, he may, in his discretion on a case-by-case basis 

waive these provisions and provide assistance in accord 

with rules and regulations in effect for the date the dis-

aster commenced for applicants able to secure credit 

elsewhere. If the applicant was a business concern un-

able to obtain credit elsewhere, or was an applicant 

under sections 7(b)(2) or 7(b)(4) of the Small Business 

Act [subsec. (b)(2) or (4) of this section], the terms and 

conditions shall be those in effect for such applicants 

on the date such application was first received. As used 

herein, the term ‘credit elsewhere’ shall have the 

meaning prescribed by the Small Business Act as 

amended herein [this chapter].’’ 

DISASTER LOANS; INTEREST RATE; CANCELLATION OF 

LOANS 

Section 9 of Pub. L. 93–24, Apr. 20, 1973, 87 Stat. 25, 

provided that: ‘‘Notwithstanding the provisions of any 

other law, any loan made by the Small Business Ad-

ministration in connection with any disaster occurring 

on or after the date of enactment of this Act [Apr. 20, 

1973] under sections 7(b)(1), (2), or (4) of the Small Busi-

ness Act (15 U.S.C. 636(b)(1), (2), or (4)) [subsec. (b)(1), 

(2), or (4) of this section] shall bear interest at the rate 

determined under section 324 of the Consolidated Farm 

and Rural Development Act, as amended by section 4 of 

this Act [section 1964 of Title 7, Agriculture]. No por-

tion of any such loan shall be subject to cancellation 

under the provisions of any law.’’ 

INTEREST RATES ON LOANS TO MEET REGULATORY 

STANDARDS 

Section 2(d) of Pub. L. 93–237 provided that: ‘‘In no 

case shall the interest rate charged for loans to meet 

regulatory standards be lower than loans made in con-

nection with physical disasters.’’ 

ELECTION OF BENEFITS 

Section 1(c) of Pub. L. 92–385 provided that: ‘‘Any per-

son who (1) suffers any loss or damage as a result of a 

major disaster as determined by the President which 

occurred prior to the date of enactment of this Act [Au-

gust 16, 1972], (2) is eligible for assistance under the 

amendment made by subsection (a), and (3) is otherwise 

eligible for benefits greater than those provided by the 

amendment made by subsection (a), may elect to re-

ceive such greater benefits.’’ 

FUND FOR MANAGEMENT COUNSELING 

Section 602(a), (b) of Pub. L. 85–699 provided that: 

‘‘(a) Within sixty days after the enactment of this 

Act [Aug. 21, 1958], each Federal Reserve bank shall pay 

to the United States the aggregate amount which the 

Secretary of the Treasury has heretofore paid to such 

bank under the provisions of section 13b of the Federal 

Reserve Act [12 U.S.C. 352a]; and such payment shall 

constitute a full discharge of any obligation or liability 

of the Federal Reserve bank to the United States or to 

the Secretary of the Treasury arising out of subsection 

(e) of said section 13b [12 U.S.C. 352a(e)] or out of any 

agreement thereunder. 

‘‘(b) The amounts repaid to the United States pursu-

ant to subsection (a) of this section shall be covered 

into a special fund in the Treasury which shall be avail-

able for grants under section 7(d) of the Small Business 

Act [subsec. (d) of this section]. Any remaining balance 

of funds set aside in the Treasury for payments under 

section 13b of the Federal Reserve Act [12 U.S.C. 352a] 

shall be covered into the Treasury as miscellaneous re-

ceipts.’’ 

LOANS FOR MODIFICATIONS OF MINING FACILITIES AND 

EQUIPMENT 

Section 504(d) of Pub. L. 91–173 provided that: ‘‘Loans 

may also be made or guaranteed for the purposes set 

forth in section 7(b)(5) of the Small Business Act, as 

amended [subsec. (b)(5) of this section], pursuant to the 

provisions of section 202 of the Public Works and Eco-

nomic Development Act of 1965, as amended [42 U.S.C. 

3142].’’ 

EXECUTIVE ORDER NO. 12190 

Ex. Ord. No. 12190, Feb. 1, 1980, 45 F.R. 7773, estab-

lished the Advisory Committee on Small and Minority 

Business Ownership to assist in monitoring and encour-

aging the placement of subcontracts by the private sec-

tor with eligible small businesses, to study and propose 

incentives and assistance needed by the private sector 

to help in the training, development, and upgrading of 

such businesses, to make periodic reports and recom-

mendations to the President, and to report annually to 

the President and to the Congress on the activities of 

the Committee and provided for termination of the 

Committee on Dec. 31, 1980. 

EXTENSION OF TERM OF ADVISORY COMMITTEE ON SMALL 

AND MINORITY BUSINESS OWNERSHIP 

Term of the Advisory Committee on Small and Mi-

nority Business Ownership extended until Dec. 31, 1982, 

by Ex. Ord. No. 12258, Dec. 31, 1980, 46 F.R. 1251, set out 

as a note under section 14 of the Federal Advisory Com-

mittee Act in the Appendix to Title 5, Government Or-

ganization and Employees. 

Term of the Advisory Committee on Small and Mi-

nority Business Ownership extended until Sept. 30, 1984, 

by Ex. Ord. No. 12399, Dec. 31, 1982, 48 F.R. 379, formerly 

set out as a note under section 14 of the Federal Advi-

sory Committee Act in the Appendix to Title 5. 
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Term of the Advisory Committee on Small and Mi-

nority Business Ownership extended until Sept. 30, 1985, 

by Ex. Ord. No. 12489, Sept. 28, 1984, 49 F.R. 38927, for-

merly set out as a note under section 14 of the Federal 

Advisory Committee Act in the Appendix to Title 5. 
Term of the Advisory Committee on Small and Mi-

nority Business Ownership extended until Sept. 30, 1987, 

by Ex. Ord. No. 12534, Sept. 30, 1985, 50 F.R. 40319, for-

merly set out as a note under section 14 of the Federal 

Advisory Committee Act in the Appendix to Title 5. 
Term of the Advisory Committee on Small and Mi-

nority Business Ownership extended until Sept. 30, 1989, 

by Ex. Ord. No. 12610, Sept. 30, 1987, 52 F.R. 36901, for-

merly set out as a note under section 14 of the Federal 

Advisory Committee Act in the Appendix to Title 5. 
Term of the Advisory Committee on Small and Mi-

nority Business Ownership extended until Sept. 30, 1991, 

by Ex. Ord. No. 12692, Sept. 29, 1989, 54 F.R. 40627, for-

merly set out as a note under section 14 of the Federal 

Advisory Committee Act in the Appendix to Title 5, 

which extension was revoked by amendment of Ex. Ord. 

No. 12692, by Ex. Ord. No. 12704, Feb. 26, 1990, 55 F.R. 

6969. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 631, 632, 633, 634, 

637, 639, 645, 650, 697, 6905 of this title; title 19 section 

2344; title 33 section 701n; title 38 section 3452; title 42 

sections 3142–1, 5172. 

§ 636a. Repealed. Pub. L. 97–35, title XIX, § 1917, 
Aug. 13, 1981, 95 Stat. 781 

Section, Pub. L. 91–606, title II, § 231, Dec. 31, 1970, 84 

Stat. 1752; Pub. L. 92–385, § 6, Aug. 16, 1972, 86 Stat. 559, 

related to small business disaster loans. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Aug. 13, 1981, but not to affect any fi-

nancing made, obligated, or committed under this 

chapter or chapter 14B of this title prior to Aug. 13, 

1981, see section 1918 of Pub. L. 97–35, set out as an Ef-

fective Date of 1981 Amendment note under section 631 

of this title. 

§ 636b. Disaster loan interest rates 

Any loan made under section 636a 1 of this title 
and section 4452 1 of title 42 shall not exceed the 
current cost of repairing or replacing the disas-
ter injury, loss, or damage in conformity with 
current codes and specifications. Any loan made 
under sections 636a 1 and 636d of this title, and 
sections 3538 and 4452 1 of title 42 shall bear in-
terest at a rate determined by the Secretary of 
the Treasury, taking into consideration the cur-
rent average market yield on outstanding mar-
ketable obligations of the United States with re-
maining periods to maturity of ten to twelve 
years reduced by not to exceed 2 per centum per 
annum. In no event shall any loan made under 
this section bear interest at a rate in excess of 
6 per centum per annum. 

(Pub. L. 91–606, title II, § 234, Dec. 31, 1970, 84 
Stat. 1754.) 

REFERENCES IN TEXT 

Section 636a of this title, referred to in text, was re-

pealed by Pub. L. 97–35, title XIX, § 1917, Aug. 13, 1981, 

95 Stat. 781. 
Section 4452 of title 42, referred to in text, was re-

pealed by Pub. L. 93–24, § 7, Apr. 20, 1973, 87 Stat. 25. 

CODIFICATION 

Section was enacted as part of the Disaster Relief Act 

of 1970, and not as part of the Small Business Act which 

comprises this chapter. Section was formerly classified 

to section 4453 of Title 42, The Public Health and Wel-

fare. 

EFFECTIVE DATE 

Section effective Dec. 31, 1970, see section 304 of Pub. 

L. 91–606, set out as an Effective Date of 1970 Amend-

ment note under section 165 of Title 26, Internal Reve-

nue Code. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 636d of this title. 

§ 636c. Age of applicant for disaster loans 

In the administration of any Federal disaster 
loan program under the authority of section 
636a 1 of this title, section 4452 1 of title 42, or 
section 233 of Public Law 91–606, the age of any 
adult loan applicant shall not be considered in 
determining whether such loan should be made 
or the amount of such loan. 

(Pub. L. 91–606, title II, § 235, Dec. 31, 1970, 84 
Stat. 1754.) 

REFERENCES IN TEXT 

Section 636a of this title, referred to in text, was re-

pealed by Pub. L. 97–35, title XIX, § 1917, Aug. 13, 1981, 

95 Stat. 781. 
Section 4452 of title 42, referred to in text, was re-

pealed by Pub. L. 93–24, § 7, Apr. 20, 1973, 87 Stat. 25. 
Section 233 of Public Law 91–606, referred to in text, 

amended section 1820(a)(2), (f) [now 3720(a)(2), (f)] of 

Title 38, Veterans’ Benefits. 

CODIFICATION 

Section was enacted as part of the Disaster Relief Act 

of 1970, and not as part of the Small Business Act which 

comprises this chapter. Section was formerly classified 

to section 4454 of Title 42, The Public Health and Wel-

fare. 

EFFECTIVE DATE 

Section effective Dec. 31, 1970, see section 304 of Pub. 

L. 91–606, set out as an Effective Date of 1970 Amend-

ment note under section 165 of Title 26, Internal Reve-

nue Code. 

§ 636d. Disaster aid to major sources of employ-
ment 

(a) Loans to disaster areas 

The Small Business Administration in the 
case of a nonagricultural enterprise, and the 
Farmers Home Administration in the case of an 
agricultural enterprise, are authorized to pro-
vide any industrial, commercial, agricultural, or 
other enterprise, which has constituted a major 
source of employment in an area suffering a 
major disaster and which is no longer in sub-
stantial operation as a result of such disaster, a 
loan in such amount as may be necessary to en-
able such enterprise to resume operations in 
order to assist in restoring the economic viabil-
ity of the disaster area. Loans authorized by 
this section shall be made without regard to 
limitations on the size of loans which may 
otherwise be imposed by any other provision of 
law or regulations promulgated pursuant there-
to. 

(b) Interest; deferred payments 

Assistance under this section shall be in addi-
tion to any other Federal disaster assistance, 
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except that such other assistance may be ad-
justed or modified to the extent deemed appro-
priate by the Director under the authority of 
section 4418 1 of title 42. Any loan made under 
this section shall be subject to the interest re-
quirements of section 636b of this title, but the 
President, if he deems it necessary, may defer 
payments of principal and interest for a period 
not to exceed three years after the date of the 
loan. Any such deferred payments shall bear in-
terest at the rate determined under section 636b 
of this title. 

(Pub. L. 91–606, title II, § 237, Dec. 31, 1970, 84 
Stat. 1754.) 

REFERENCES IN TEXT 

Section 4418 of title 42, referred to in subsec. (b), was 

repealed by Pub. L. 93–288, title VI, § 603, May 22, 1974, 

88 Stat. 164. Provisions similar to former section 4418 of 

Title 42, The Public Health and Welfare, are contained 

in section 5155 of Title 42. 

CODIFICATION 

Section was enacted as part of the Disaster Relief Act 

of 1970, and not as part of the Small Business Act which 

comprises this chapter. Section was formerly classified 

to section 4456 of Title 42, The Public Health and Wel-

fare. 

EFFECTIVE DATE 

Section effective Aug. 1, 1969, see section 304 of Pub. 

L. 91–606, set out as an Effective Date of 1970 Amend-

ment note under section 165 of Title 26, Internal Reve-

nue Code. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 636b of this title. 

§ 637. Additional powers 

(a) Procurement contracts; subcontracts to dis-
advantaged small business concerns; per-
formance bonds; contract negotiations; defi-
nitions; eligibility; determinations; publica-
tion; recruitment; construction subcontracts; 
annual estimates; Indian tribes 

(1) It shall be the duty of the Administration 
and it is hereby empowered, whenever it deter-
mines such action is necessary or appropriate— 

(A) to enter into contracts with the United 
States Government and any department, agen-
cy, or officer thereof having procurement pow-
ers obligating the Administration to furnish 
articles, equipment, supplies, services, or ma-
terials to the Government or to perform con-
struction work for the Government. In any 
case in which the Administration certifies to 
any officer of the Government having procure-
ment powers that the Administration is com-
petent and responsible to perform any specific 
Government procurement contract to be let by 
any such officer, such officer shall be author-
ized in his discretion to let such procurement 
contract to the Administration upon such 
terms and conditions as may be agreed upon 
between the Administration and the procure-
ment officer. Whenever the Administration 
and such procurement officer fail to agree, the 
matter shall be submitted for determination 
to the Secretary or the head of the appro-

priate department or agency by the Adminis-
trator. Not later than 5 days from the date the 
Administration is notified of a procurement 
officer’s adverse decision, the Administration 
may notify the contracting officer of the in-
tent to appeal such adverse decision, and with-
in 15 days of such date the Administrator shall 
file a written request for a reconsideration of 
the adverse decision with the Secretary of the 
department or agency head. For the purposes 
of this subparagraph, a procurement officer’s 
adverse decision includes a decision not to 
make available for award pursuant to this sub-
section a particular procurement requirement 
or the failure to agree on the terms and condi-
tions of a contract to be awarded noncompeti-
tively under the authority of this subsection. 
Upon receipt of the notice of intent to appeal, 
the Secretary of the department or the agency 
head shall suspend further action regarding 
the procurement until a written decision on 
the Administrator’s request for reconsider-
ation has been issued by such Secretary or 
agency head, unless such officer makes a writ-
ten determination that urgent and compelling 
circumstances which significantly affect inter-
ests of the United States will not permit wait-
ing for a reconsideration of the adverse deci-
sion. If the Administrator’s request for recon-
sideration is denied, the Secretary of the de-
partment or agency head shall specify the rea-
sons why the selected firm was determined to 
be incapable to perform the procurement re-
quirement, and the findings supporting such 
determination, which shall be made a part of 
the contract file for the requirement. A con-
tract may not be awarded under this sub-
section if the award of the contract would re-
sult in a cost to the awarding agency which 
exceeds a fair market price; 

(B) to arrange for the performance of such 
procurement contracts by negotiating or 
otherwise letting subcontracts to socially and 
economically disadvantaged small business 
concerns for construction work, services, or 
the manufacture, supply, assembly of such ar-
ticles, equipment, supplies, materials, or parts 
thereof, or servicing or processing in connec-
tion therewith, or such management services 
as may be necessary to enable the Administra-
tion to perform such contracts; 

(C) to make an award to a small business 
concern owned and controlled by socially and 
economically disadvantaged individuals which 
has completed its period of Program Partici-
pation as prescribed by section 636(j)(15) of 
this title, if— 

(i) the contract will be awarded as a result 
of an offer (including price) submitted in re-
sponse to a published solicitation relating to 
a competition conducted pursuant to sub-
paragraph (D); and 

(ii) the prospective contract awardee was a 
Program Participant eligible for award of 
the contract on the date specified for receipt 
of offers contained in the contract solicita-
tion; and 

(D)(i) A contract opportunity offered for 
award pursuant to this subsection shall be 
awarded on the basis of competition restricted 
to eligible Program Participants if— 
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(I) there is a reasonable expectation that 
at least two eligible Program Participants 
will submit offers and that award can be 
made at a fair market price, and 

(II) the anticipated award price of the con-
tract (including options) will exceed 
$5,000,000 in the case of a contract oppor-
tunity assigned a standard industrial classi-
fication code for manufacturing and 
$3,000,000 (including options) in the case of 
all other contract opportunities. 

(ii) The Associate Administrator for Minor-
ity Small Business and Capital Ownership De-
velopment, on a nondelegable basis, is author-
ized to approve a request from an agency to 
award a contract opportunity under this sub-
section on the basis of a competition re-
stricted to eligible Program Participants even 
if the anticipated award price is not expected 
to exceed the dollar amounts specified in 
clause (i)(II). Such approvals shall be granted 
only on a limited basis. 

(2) Notwithstanding subsections (a) and (c) of 
section 270a of title 40, no small business con-
cern shall be required to provide any amount of 
any bond as a condition of receiving any sub-
contract under this subsection if the Adminis-
trator determines that such amount is inappro-
priate for such concern in performing such con-
tract: Provided, That the Administrator shall ex-
ercise the authority granted by the paragraph 
only if— 

(A) the Administration takes such measures 
as it deems appropriate for the protection of 
persons furnishing materials and labor to a 
small business receiving any benefit pursuant 
to this paragraph; 

(B) the Administration assists, insofar as 
practicable, a small business receiving the 
benefits of this paragraph to develop, within a 
reasonable period of time, such financial and 
other capability as may be needed to obtain 
such bonds as the Administration may subse-
quently require for the successful completion 
of any program conducted under the authority 
of this subsection; 

(C) the Administration finds that such small 
business is unable to obtain the requisite bond 
or bonds from a surety and that no surety is 
willing to issue bond or bonds subject to the 
guarantee provisions of Title IV of the Small 
Business Investment Act of 1958 [15 U.S.C. 692 
et seq.]; and 

(D) the small business is determined to be a 
start-up concern and such concern has not 
been participating in any program conducted 
under the authority of this subsection for a pe-
riod exceeding one year. 

The authority to waive bonds provided in this 
paragraph (2) may not be exercised after Sep-
tember 30, 1988. 

(3)(A) Any Program Participant selected by 
the Administration to perform a contract to be 
let noncompetitively pursuant to this sub-
section shall, when practicable, participate in 
any negotiation of the terms and conditions of 
such contract. 

(B)(i) For purposes of paragraph (1) a ‘‘fair 
market price’’ shall be determined by the agen-
cy offering the procurement requirement to the 

Administration, in accordance with clauses (ii) 
and (iii). 

(ii) The estimate of a current fair market 
price for a new procurement requirement, or a 
requirement that does not have a satisfactory 
procurement history, shall be derived from a 
price or cost analysis. Such analysis may take 
into account prevailing market conditions, com-
mercial prices for similar products or services, 
or data obtained from any other agency. Such 
analysis shall consider such cost or pricing data 
as may be timely submitted by the Administra-
tion. 

(iii) The estimate of a current fair market 
price for a procurement requirement that has a 
satisfactory procurement history shall be based 
on recent award prices adjusted to insure com-
parability. Such adjustments shall take into ac-
count differences in quantities, performance 
times, plans, specifications, transportation 
costs, packaging and packing costs, labor and 
materials costs, overhead costs, and any other 
additional costs which may be deemed appro-
priate. 

(C) An agency offering a procurement require-
ment for potential award pursuant to this sub-
section shall, upon the request of the Adminis-
tration, promptly submit to the Administration 
a written statement detailing the method used 
by the agency to estimate the current fair mar-
ket price for such contract, identifying the in-
formation, studies, analyses, and other data 
used by such agency. The agency’s estimate of 
the current fair market price (and any support-
ing data furnished to the Administration) shall 
not be disclosed to any potential offeror (other 
than the Administration). 

(D) A small business concern selected by the 
Administration to perform or negotiate a con-
tract to be let pursuant to this subsection may 
request the Administration to protest the agen-
cy’s estimate of the fair market price for such 
contract pursuant to paragraph (1)(A). 

(4)(A) For purposes of this section, the term 
‘‘socially and economically disadvantaged small 
business concern’’ means any small business 
concern which meets the requirements of sub-
paragraph (B) and— 

(i) which is at least 51 per centum uncondi-
tionally owned by— 

(I) one or more socially and economically 
disadvantaged individuals, 

(II) an economically disadvantaged Indian 
tribe (or a wholly owned business entity of 
such tribe), or 

(III) an economically disadvantaged Native 
Hawaiian organization, or 

(ii) in the case of any publicly owned busi-
ness, at least 51 per centum of the stock of 
which is unconditionally owned by— 

(I) one or more socially and economically 
disadvantaged individuals, 

(II) an economically disadvantaged Indian 
tribe (or a wholly owned business entity of 
such tribe), or 

(III) an economically disadvantaged Native 
Hawaiian organization. 

(B) A small business concern meets the re-
quirements of this subparagraph if the manage-
ment and daily business operations of such 
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small business concern are controlled by one or 
more— 

(i) socially and economically disadvantaged 
individuals described in subparagraph (A)(i)(I) 
or subparagraph (A)(ii)(I), 

(ii) members of an economically disadvan-
taged Indian tribe described in subparagraph 
(A)(i)(II) or subparagraph (A)(ii)(II), or 

(iii) Native Hawaiian organizations de-
scribed in subparagraph (A)(i)(III) or subpara-
graph (A)(ii)(III). 

(C) Each Program Participant shall certify, on 
an annual basis, that it meets the requirements 
of this paragraph regarding ownership and con-
trol. 

(5) Socially disadvantaged individuals are 
those who have been subjected to racial or eth-
nic prejudice or cultural bias because of their 
identity as a member of a group without regard 
to their individual qualities. 

(6)(A) Economically disadvantaged individuals 
are those socially disadvantaged individuals 
whose ability to compete in the free enterprise 
system has been impaired due to diminished 
capital and credit opportunities as compared to 
others in the same business area who are not so-
cially disadvantaged. In determining the degree 
of diminished credit and capital opportunities 
the Administration shall consider, but not be 
limited to, the assets and net worth of such so-
cially disadvantaged individual. In determining 
the economic disadvantage of an Indian tribe, 
the Administration shall consider, where avail-
able, information such as the following: the per 
capita income of members of the tribe excluding 
judgment awards, the percentage of the local In-
dian population below the poverty level, and the 
tribe’s access to capital markets. 

(B) Each Program Participant shall annually 
submit to the Administration— 

(i) a personal financial statement for each 
disadvantaged owner; 

(ii) a record of all payments made by the 
Program Participant to each of its disadvan-
taged owners or to any person or entity affili-
ated with such owners; and 

(iii) such other information as the Adminis-
tration may deem necessary to make the de-
terminations required by this paragraph. 

(C)(i) Whenever, on the basis of information 
provided by a Program Participant pursuant to 
subparagraph (B) or otherwise, the Administra-
tion has reason to believe that the standards to 
establish economic disadvantage pursuant to 
subparagraph (A) have not been met, the Admin-
istration shall conduct a review to determine 
whether such Program Participant and its dis-
advantaged owners continue to be impaired in 
their ability to compete in the free enterprise 
system due to diminished capital and credit op-
portunities when compared to other concerns in 
the same business area, which are not socially 
disadvantaged. 

(ii) If the Administration determines, pursu-
ant to such review, that a Program Participant 
and its disadvantaged owners are no longer eco-
nomically disadvantaged for the purpose of re-
ceiving assistance under this subsection, the 
Program Participant shall be graduated pursu-
ant to section 636(j)(10)(G) of this title subject to 

the right to a hearing as provided for under 
paragraph (9). 

(D)(i) Whenever, on the basis of information 
provided by a Program Participant pursuant to 
subparagraph (B) or otherwise, the Administra-
tion has reason to believe that the amount of 
funds or other assets withdrawn from a Program 
Participant for the personal benefit of its dis-
advantaged owners or any person or entity af-
filiated with such owners may have been unduly 
excessive, the Administration shall conduct a 
review to determine whether such withdrawal of 
funds or other assets was detrimental to the 
achievement of the targets, objectives, and goals 
contained in such Program Participant’s busi-
ness plan. 

(ii) If the Administration determines, pursu-
ant to such review, that funds or other assets 
have been withdrawn to the detriment of the 
Program Participant’s business, the Administra-
tion shall— 

(I) initiate a proceeding to terminate the 
Program Participant pursuant to section 
636(j)(10)(F) of this title, subject to the right 
to a hearing under paragraph (9); or 

(II) require an appropriate reinvestment of 
funds or other assets and such other steps as 
the Administration may deem necessary to en-
sure the protection of the concern. 

(E) Whenever the Administration computes 
personal net worth for any purpose under this 
paragraph, it shall exclude from such computa-
tion— 

(i) the value of investments that disadvan-
taged owners have in their concerns, except 
that such value shall be taken into account 
under this paragraph when comparing such 
concerns to other concerns in the same busi-
ness area that are owned by other than so-
cially disadvantaged persons; 

(ii) the equity that disadvantaged owners 
have in their primary personal residences, ex-
cept that any portion of such equity that is at-
tributable to unduly excessive withdrawals 
from a Program Participant or a concern ap-
plying for program participation shall be 
taken into account. 

(7)(A) No small business concern shall be 
deemed eligible for any assistance pursuant to 
this subsection unless the Administration deter-
mines that with contract, financial, technical, 
and management support the small business 
concern will be able to perform contracts which 
may be awarded to such concern under para-
graph (1)(C) and has reasonable prospects for 
success in competing in the private sector. 

(B) Limitations established by the Adminis-
tration in its regulations and procedures re-
stricting the award of contracts pursuant to this 
subsection to a limited number of standard in-
dustrial classification codes in an approved busi-
ness plan shall not be applied in a manner that 
inhibits the logical business progression by a 
participating small business concern into areas 
of industrial endeavor where such concern has 
the potential for success. 

(8) All determinations made pursuant to para-
graph (5) with respect to whether a group has 
been subjected to prejudice or bias shall be made 
by the Administrator after consultation with 
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the Associate Administrator for Minority Small 
Business and Capital Ownership Development. 
All other determinations made pursuant to 
paragraphs (4), (5), (6), and (7) shall be made by 
the Associate Administrator for Minority Small 
Business and Capital Ownership Development 
under the supervision of, and responsible to, the 
Administrator. 

(9)(A) Subject to the provisions of subpara-
graph (E), the Administration, prior to taking 
any action described in subparagraph (B), shall 
provide the small business concern that is the 
subject of such action, an opportunity for a 
hearing on the record, in accordance with chap-
ter 5 of title 5. 

(B) The actions referred to in subparagraph 
(A) are— 

(i) denial of program admission based upon a 
negative determination pursuant to paragraph 
(4), (5), or (6); 

(ii) a termination pursuant to section 
636(j)(10)(F) of this title; 

(iii) a graduation pursuant to section 
636(j)(10)(G) of this title; and 

(iv) the denial of a request to issue a waiver 
pursuant to paragraph (21)(B). 

(C) The Administration’s proposed action, in 
any proceeding conducted under the authority 
of this paragraph, shall be sustained unless it is 
found to be arbitrary, capricious, or contrary to 
law. 

(D) A decision rendered pursuant to this para-
graph shall be the final decision of the Adminis-
tration and shall be binding upon the Adminis-
tration and those within its employ. 

(E) The adjudicator selected to preside over a 
proceeding conducted under the authority of 
this paragraph shall decline to accept jurisdic-
tion over any matter that— 

(i) does not, on its face, allege facts that, if 
proven to be true, would warrant reversal or 
modification of the Administration’s position; 

(ii) is untimely filed; 
(iii) is not filed in accordance with the rules 

of procedure governing such proceedings; or 
(iv) has been decided by or is the subject of 

an adjudication before a court of competent 
jurisdiction over such matters. 

(F) Proceedings conducted pursuant to the au-
thority of this paragraph shall be completed and 
a decision rendered, insofar as practicable, with-
in ninety days after a petition for a hearing is 
filed with the adjudicating office. 

(10) The Administration shall develop and im-
plement an outreach program to inform and re-
cruit small business concerns to apply for eligi-
bility for assistance under this subsection. Such 
program shall make a sustained and substantial 
effort to solicit applications for certification 
from small business concerns located in areas of 
concentrated unemployment or under-
employment or within labor surplus areas and 
within States having relatively few Program 
Participants and from small disadvantaged busi-
ness concerns in industry categories that have 
not substantially participated in the award of 
contracts let under the authority of this sub-
section. 

(11) To the maximum extent practicable, con-
struction subcontracts awarded by the Adminis-

tration pursuant to this subsection shall be 
awarded within the county or State where the 
work is to be performed. 

(12)(A) The Administration shall require each 
concern eligible to receive subcontracts pursu-
ant to this subsection to annually prepare and 
submit to the Administration a capability state-
ment. Such statement shall briefly describe 
such concern’s various contract performance ca-
pabilities and shall contain the name and tele-
phone number of the Business Opportunity Spe-
cialist assigned such concern. The Administra-
tion shall separate such statements by those pri-
marily dependent upon local contract support 
and those primarily requiring a national mar-
keting effort. Statements primarily dependent 
upon local contract support shall be dissemi-
nated to appropriate buying activities in the 
marketing area of the concern. The remaining 
statements shall be disseminated to the Direc-
tors of Small and Disadvantaged Business Utili-
zation for the appropriate agencies who shall 
further distribute such statements to buying ac-
tivities with such agencies that may purchase 
the types of items or services described on the 
capability statements. 

(B) Contracting activities receiving capability 
statements shall, within 60 days after receipt, 
contact the relevant Business Opportunity Spe-
cialist to indicate the number, type, and approx-
imate dollar value of contract opportunities 
that such activities may be awarding over the 
succeeding 12-month period and which may be 
appropriate to consider for award to those con-
cerns for which it has received capability state-
ments. 

(C) Each executive agency reporting to the 
Federal Procurement Data System contract ac-
tions with an aggregate value in excess of 
$50,000,000 in fiscal year 1988, or in any succeed-
ing fiscal year, shall prepare a forecast of ex-
pected contract opportunities or classes of con-
tract opportunities for the next and succeeding 
fiscal years that small business concerns, in-
cluding those owned and controlled by socially 
and economically disadvantaged individuals, are 
capable of performing. Such forecast shall be pe-
riodically revised during such year. To the ex-
tent such information is available, the agency 
forecasts shall specify: 

(i) The approximate number of individual 
contract opportunities (and the number of op-
portunities within a class). 

(ii) The approximate dollar value, or range 
of dollar values, for each contract opportunity 
or class of contract opportunities. 

(iii) The anticipated time (by fiscal year 
quarter) for the issuance of a procurement re-
quest. 

(iv) The activity responsible for the award 
and administration of the contract. 

(D) The head of each executive agency subject 
to the provisions of subparagraph (C) shall with-
in 10 days of completion furnish such forecasts 
to— 

(i) the Director of the Office of Small and 
Disadvantaged Business Utilization estab-
lished pursuant to section 644(k) of this title 
for such agency; and 

(ii) the Administrator. 
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(E) The information reported pursuant to sub-
paragraph (D) may be limited to classes of items 
and services for which there are substantial an-
nual purchases. 

(F) Such forecasts shall be available to small 
business concerns. 

(13) For purposes of this subsection, the term 
‘‘Indian tribe’’ means any Indian tribe, band, na-
tion, or other organized group or community of 
Indians, including any Alaska Native village or 
regional or village corporation (within the 
meaning of the Alaska Native Claims Settle-
ment Act [43 U.S.C. 1601 et seq.]) which— 

(A) is recognized as eligible for the special 
programs and services provided by the United 
States to Indians because of their status as In-
dians, or 

(B) is recognized as such by the State in 
which such tribe, band, nation, group, or com-
munity resides. 

(14)(A) A concern may not be awarded a con-
tract under this subsection as a small business 
concern unless the concern agrees that— 

(i) in the case of a contract for services (ex-
cept construction), at least 50 percent of the 
cost of contract performance incurred for per-
sonnel shall be expended for employees of the 
concern; and 

(ii) in the case of a contract for procurement 
of supplies (other than procurement from a 
regular dealer in such supplies), the concern 
will perform work for at least 50 percent of the 
cost of manufacturing the supplies (not in-
cluding the cost of materials). 

(B) The Administrator may change the per-
centage under clause (i) or (ii) of subparagraph 
(A) if the Administrator determines that such 
change is necessary to reflect conventional in-
dustry practices among business concerns that 
are below the numerical size standard for busi-
nesses in that industry category. A percentage 
established under the preceding sentence may 
not differ from a percentage established under 
section 644(o) of this title. 

(C) The Administration shall establish, 
through public rulemaking, requirements simi-
lar to those specified in subparagraph (A) to be 
applicable to contracts for general and specialty 
construction and to contracts for any other in-
dustry category not otherwise subject to the re-
quirements of such subparagraph. The percent-
age applicable to any such requirement shall be 
determined in accordance with subparagraph 
(B), except that such a percentage may not dif-
fer from a percentage established under section 
644(o) of this title for the same industry cat-
egory. 

(15) For purposes of this subsection, the term 
‘‘Native Hawaiian Organization’’ means any 
community service organization serving Native 
Hawaiians in the State of Hawaii which— 

(A) is a nonprofit corporation that has filed 
articles of incorporation with the director (or 
the designee thereof) of the Hawaii Depart-
ment of Commerce and Consumer Affairs, or 
any successor agency, 

(B) is controlled by Native Hawaiians, and 
(C) whose business activities will principally 

benefit such Native Hawaiians. 

(16)(A) The Administration shall award sole 
source contracts under this section to any small 

business concern recommended by the procuring 
agency offering the contract opportunity if— 

(i) the Program Participant is determined to 
be a responsible contractor with respect to 
performance of such contract opportunity; 

(ii) the award of such contract would be con-
sistent with the Program Participant’s busi-
ness plan; and 

(iii) the award of the contract would not re-
sult in the Program Participant exceeding the 
requirements established by section 
636(j)(10)(I) of this title. 

(B) To the maximum extent practicable, the 
Administration shall promote the equitable geo-
graphic distribution of sole source contracts 
awarded pursuant to this subsection. 

(17)(A) An otherwise responsible business con-
cern that is in compliance with the require-
ments of subparagraph (B) shall not be denied 
the opportunity to submit and have considered 
its offer for any procurement contract for the 
supply of a product to be let pursuant to this 
subsection or subsection (a) of section 644 of this 
title solely because such concern is other than 
the actual manufacturer or processor of the 
product to be supplied under the contract. 

(B) To be in compliance with the requirements 
referred to in subparagraph (A), such a business 
concern shall— 

(i) be primarily engaged in the wholesale or 
retail trade; 

(ii) be a small business concern under the 
numerical size standard for the Standard In-
dustrial Classification Code assigned to the 
contract solicitation on which the offer is 
being made; 

(iii) be a regular dealer, as defined pursuant 
to section 35(a) 1 of title 41 (popularly referred 
to as the Walsh-Healey Public Contracts Act), 
in the product to be offered the Government or 
be specifically exempted from such section by 
section 636(j)(13)(C) of this title; and 

(iv) represent that it will supply the product 
of a domestic small business manufacturer or 
processor, unless a waiver of such requirement 
is granted— 

(I) by the Administrator, after reviewing a 
determination by the contracting officer 
that no small business manufacturer or 
processor can reasonably be expected to 
offer a product meeting the specifications 
(including period for performance) required 
of an offeror by the solicitation; or 

(II) by the Administrator for a product (or 
class of products), after determining that no 
small business manufacturer or processor is 
available to participate in the Federal pro-
curement market. 

(18)(A) No person within the employ of the Ad-
ministration shall, during the term of such em-
ployment and for a period of two years after 
such employment has been terminated, engage 
in any activity or transaction specified in sub-
paragraph (B) with respect to any Program Par-
ticipant during such person’s term of employ-
ment, if such person participated personally (ei-
ther directly or indirectly) in decision-making 
responsibilities relating to such Program Par-
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ticipant or with respect to the administration of 
any assistance provided to Program Partici-
pants generally under this subsection, section 
636(j)(10) of this title, or section 636(a)(20) of this 
title. 

(B) The activities and transactions prohibited 
by subparagraph (A) include— 

(i) the buying, selling, or receiving (except 
by inheritance) of any legal or beneficial own-
ership of stock or any other ownership inter-
est or the right to acquire any such interest; 

(ii) the entering into or execution of any 
written or oral agreement (whether or not le-
gally enforceable) to purchase or otherwise ob-
tain any right or interest described in clause 
(i); or 

(iii) the receipt of any other benefit or right 
that may be an incident of ownership. 

(C)(i) The employees designated in clause (ii) 
shall annually submit a written certification to 
the Administration regarding compliance with 
the requirements of this paragraph. 

(ii) The employees referred to in clause (i) 
are— 

(I) regional administrators; 
(II) district directors; 
(III) the Associate Administrator for Minor-

ity Small Business and Capital Ownership De-
velopment; 

(IV) employees whose principal duties relate 
to the award of contracts or the provision of 
other assistance pursuant to this subsection or 
section 636(j)(10) of this title; and 

(V) such other employees as the Adminis-
trator may deem appropriate. 

(iii) Any present or former employee of the 
Administration who violates this paragraph 
shall be subject to a civil penalty, assessed by 
the Attorney General, that shall not exceed 300 
per centum of the maximum amount of gain 
such employee realized or could have realized as 
a result of engaging in those activities and 
transactions prescribed by subparagraph (B). 

(iv) In addition to any other remedy or sanc-
tion provided for under law or regulation, any 
person who falsely certifies pursuant to clause 
(i) shall be subject to a civil penalty under the 
Program Fraud Civil Remedies Act of 1986 (31 
U.S.C. 3801–3812). 

(19)(A) Any employee of the Administration 
who has authority to take, direct others to take, 
recommend, or approve any action with respect 
to any program or activity conducted pursuant 
to this subsection or section 636(j) of this title, 
shall not, with respect to any such action, exer-
cise or threaten to exercise such authority on 
the basis of the political activity or affiliation 
of any party. Employees of the Administration 
shall expeditiously report to the Inspector Gen-
eral of the Administration any such action for 
which such employee’s participation has been 
solicitated 2 or directed. 

(B) Any employee who willfully and knowingly 
violates subparagraph (A) shall be subject to dis-
ciplinary action which may consist of separa-
tion from service, reduction in grade, suspen-
sion, or reprimand. 

(C) Subparagraph (A) shall not apply to any 
action taken as a penalty or other enforcement 

of a violation of any law, rule, or regulation pro-
hibiting or restricting political activity. 

(D) The prohibitions of subparagraph (A), and 
remedial measures provided for under subpara-
graphs (B) and (C) with regard to such prohibi-
tions, shall be in addition to, and not in lieu of, 
any other prohibitions, measures or liabilities 
that may arise under any other provision of law. 

(20)(A) Small business concerns participating 
in the Program under section 636(j)(10) of this 
title and eligible to receive contracts pursuant 
to this section shall semiannually report to 
their assigned Business Opportunity Specialist 
the following: 

(i) A listing of any agents, representatives, 
attorneys, accountants, consultants, and other 
parties (other than employees) receiving com-
pensation to assist in obtaining a Federal con-
tract for such Program Participant. 

(ii) The amount of compensation received by 
any person listed under clause (i) during the 
relevant reporting period and a description of 
the activities performed in return for such 
compensation. 

(B) The Business Opportunity Specialist shall 
promptly review and forward such report to the 
Associate Administrator for Minority Small 
Business and Capital Ownership Development. 
Any report that raises a suspicion of improper 
activity shall be reported immediately to the In-
spector General of the Administration. 

(C) The failure to submit a report pursuant to 
the requirements of this subsection and applica-
ble regulations shall be considered ‘‘good cause’’ 
for the initiation of a termination proceeding 
pursuant to section 636(j)(10)(F) of this title. 

(21)(A) Subject to the provisions of subpara-
graph (B), a contract (including options) award-
ed pursuant to this subsection shall be per-
formed by the concern that initially received 
such contract. Notwithstanding the provisions 
of the preceding sentence, if the owner or own-
ers upon whom eligibility was based relinquish 
ownership or control of such concern, or enter 
into any agreement to relinquish such owner-
ship or control, such contract or option shall be 
terminated for the convenience of the Govern-
ment, except that no repurchase costs or other 
damages may be assessed against such concerns 
due solely to the provisions of this subpara-
graph. 

(B) The Administrator may, on a nondelegable 
basis, waive the requirements of subparagraph 
(A) only if one of the following conditions exist: 

(i) When it is necessary for the owners of the 
concern to surrender partial control of such 
concern on a temporary basis in order to ob-
tain equity financing. 

(ii) The head of the contracting agency for 
which the contract is being performed certifies 
that termination of the contract would se-
verely impair attainment of the agency’s pro-
gram objectives or missions; 

(iii) Ownership and control of the concern 
that is performing the contract will pass to 
another small business concern that is a pro-
gram participant, but only if the acquiring 
firm would otherwise be eligible to receive the 
award directly pursuant to subsection (a) of 
this section; 

(iv) The individuals upon whom eligibility 
was based are no longer able to exercise con-
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trol of the concern due to incapacity or death; 
or 

(v) When, in order to raise equity capital, it 
is necessary for the disadvantaged owners of 
the concern to relinquish ownership of a ma-
jority of the voting stock of such concern, but 
only if— 

(I) such concern has exited the Capital 
Ownership Development Program; 

(II) the disadvantaged owners will main-
tain ownership of the largest single out-
standing block of voting stock (including 
stock held by affiliated parties); and 

(III) the disadvantaged owners will main-
tain control of daily business operations. 

(C) The Administrator may waive the require-
ments of subparagraph (A) if— 

(i) in the case of subparagraph (B) (i), (ii) 
and (iv), he is requested to do so prior to the 
actual relinquishment of ownership or control; 
and 

(ii) in the case of subparagraph (B)(iii), he is 
requested to do so as soon as possible after the 
incapacity or death occurs. 

(D) Concerns performing contracts awarded 
pursuant to this subsection shall be required to 
notify the Administration immediately upon en-
tering an agreement (either oral or in writing) 
to transfer all or part of its stock or other own-
ership interest to any other party. 

(E) Notwithstanding any other provision of 
law, for the purposes of determining ownership 
and control of a concern under this section, any 
potential ownership interests held by invest-
ment companies licensed under the Small Busi-
ness Investment Act of 1958 [15 U.S.C. 661 et seq.] 
shall be treated in the same manner as interests 
held by the individuals upon whom eligibility is 
based. 

(b) Procurement and property disposal powers; 
determination of small-business concerns 

It shall also be the duty of the Administration 
and it is empowered, whenever it determines 
such action is necessary— 

(1)(A) to provide— 
(i) technical, managerial, and informa-

tional aids to small business concerns— 
(I) by advising and counseling on mat-

ters in connection with Government pro-
curement and policies, principles, and 
practices of good management; 

(II) by cooperating and advising with— 
(aa) voluntary business, professional, 

educational, and other nonprofit organi-
zations, associations, and institutions 
(except that the Administration shall 
take such actions as it determines nec-
essary to ensure that such cooperation 
does not constitute or imply an endorse-
ment by the Administration of the orga-
nization or its products or services, and 
shall ensure that it receives appropriate 
recognition in all printed materials); and 

(bb) other Federal and State agencies; 

(III) by maintaining a clearinghouse for 
information on managing, financing, and 
operating small business enterprises; and 

(IV) by disseminating such information, 
including through recognition events, and 

by other activities that the Administra-
tion determines to be appropriate; and 

(ii) through cooperation with a profit- 
making concern (referred to in this para-
graph as a ‘‘cosponsor’’), training, informa-
tion, and education to small business con-
cerns, except that the Administration 
shall— 

(I) take such actions as it determines to 
be appropriate to ensure that— 

(aa) the Administration receives ap-
propriate recognition and publicity; 

(bb) the cooperation does not con-
stitute or imply an endorsement by the 
Administration of any product or service 
of the cosponsor; 

(cc) unnecessary promotion of the 
products or services of the cosponsor is 
avoided; and 

(dd) utilization of any one cosponsor in 
a marketing area is minimized; and 

(II) develop an agreement, executed on 
behalf of the Administration by an em-
ployee of the Administration in Washing-
ton, the District of Columbia, that pro-
vides, at a minimum, that— 

(aa) any printed material to announce 
the cosponsorship or to be distributed at 
the cosponsored activity, shall be ap-
proved in advance by the Administra-
tion; 

(bb) the terms and conditions of the co-
operation shall be specified; 

(cc) only minimal charges may be im-
posed on any small business concern to 
cover the direct costs of providing the 
assistance; 

(dd) the Administration may provide 
to the cosponsorship mailing labels, but 
not lists of names and addresses of small 
business concerns compiled by the Ad-
ministration; 

(ee) all printed materials containing 
the names of both the Administration 
and the cosponsor shall include a promi-
nent disclaimer that the cooperation 
does not constitute or imply an endorse-
ment by the Administration of any prod-
uct or service of the cosponsor; and 

(ff) the Administration shall ensure 
that it receives appropriate recognition 
in all cosponsorship printed materials. 

(B) To establish, conduct, and publicize, and 
to recruit, select, and train volunteers for (and 
to enter into contracts, grants, or cooperative 
agreements therefor), volunteer programs, in-
cluding a Service Corps of Retired Executives 
(SCORE) and an Active Corps of Executive 
(ACE) for the purposes of subparagraph (A); 
and to facilitate the implementation of such 
volunteer programs the Administration may 
maintain at its headquarters and pay the ex-
penses of a team of volunteers subject to such 
conditions and limitations as the Administra-
tion deems appropriate: Provided, That any 
such payments made pursuant to this subpara-
graph shall be effective only to such extent or 
in such amounts as are provided in advance in 
appropriation Acts. Notwithstanding any 
other provision of law, SCORE may solicit 
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cash and in-kind contributions from the pri-
vate sector to be used to carry out its func-
tions under this chapter, and may use pay-
ments made by the Administration pursuant 
to this subparagraph for such solicitation. 

(C) To allow any individual or group of per-
sons participating with it in furtherance of the 
purposes of subparagraphs (A) and (B) to use 
the Administration’s office facilities and re-
lated material and services as the Administra-
tion deems appropriate, including clerical and 
stenographic services: 

(i) such volunteers, while carrying out ac-
tivities under this paragraph shall be 
deemed Federal employees for the purposes 
of the Federal tort claims provisions in title 
28; and for the purposes of subchapter I of 
chapter 81 of title 5 (relative to compensa-
tion to Federal employees for work injuries) 
shall be deemed civil employees of the 
United States within the meaning of the 
term ‘‘employee’’ as defined in section 8101 
of title 5, and the provisions of that sub-
chapter shall apply except that in comput-
ing compensation benefits for disability or 
death, the monthly pay of a volunteer shall 
be deemed that received under the entrance 
salary for a grade GS–11 employee; 

(ii) the Administrator is authorized to re-
imburse such volunteers for all necessary 
out-of-pocket expenses incident to their pro-
vision of services under this chapter, or in 
connection with attendance at meetings 
sponsored by the Administration, or for the 
cost of malpractice insurance, as the Admin-
istrator shall determine, in accordance with 
regulations which he or she shall prescribe, 
and, while they are carrying out such activi-
ties away from their homes or regular places 
of business, for travel expenses (including 
per diem in lieu of subsistence) as authorized 
by section 5703 of title 5 for individuals serv-
ing without pay; and 

(iii) such volunteers shall in no way pro-
vide services to a client of such Administra-
tion with a delinquent loan outstanding, ex-
cept upon a specific request signed by such 
client for assistance in connection with such 
matter. 

(D) Notwithstanding any other provision of 
law, no payment for supportive services or re-
imbursement of out-of-pocket expenses made 
to persons serving pursuant to this paragraph 
shall be subject to any tax or charge or be 
treated as wages or compensation for the pur-
poses of unemployment, disability, retire-
ment, public assistance, or similar benefit 
payments, or minimum wage laws. 

(E) In carrying out its functions under sub-
paragraph (A), to make grants (including con-
tracts and cooperative agreements) to any 
public or private institution of higher edu-
cation for the establishment and operation of 
a small business institute, which shall be used 
to provide business counseling and assistance 
to small business concerns through the activi-
ties of students enrolled at the institution, 
which students shall be entitled to receive 
educational credits for their activities. 

(F) Notwithstanding any other provision of 
law and pursuant to regulations which the Ad-

ministrator shall prescribe, counsel may be 
employed and counsel fees, court costs, bail, 
and other expenses incidental to the defense of 
volunteers may be paid in judicial or adminis-
trative proceedings arising directly out of the 
performance of activities pursuant to this 
paragraph, to which volunteers have been 
made parties. 

(G) In carrying out its functions under this 
chapter and to carry out the activities author-
ized by title IV of the Women’s Business Own-
ership Act of 1988 [15 U.S.C. 7101 et seq.], the 
Administration is authorized to accept, in the 
name of the Administration, and employ or 
dispose of in furtherance of the purposes of 
this chapter, any money or property, real, per-
sonal, or mixed, tangible, or intangible, re-
ceived by gift, devise, bequest, or otherwise; 
and, further, to accept gratuitous services and 
facilities. 

(2) to make a complete inventory of all pro-
ductive facilities of small-business concerns or 
to arrange for such inventory to be made by 
any other governmental agency which has the 
facilities. In making any such inventory, the 
appropriate agencies in the several States may 
be requested to furnish an inventory of the 
productive facilities of small-business con-
cerns in each respective State if such an in-
ventory is available or in prospect; 

(3) to coordinate and to ascertain the means 
by which the productive capacity of small- 
business concerns can be most effectively uti-
lized; 

(4) to consult and cooperate with officers of 
the Government having procurement or prop-
erty disposal powers, in order to utilize the po-
tential productive capacity of plants operated 
by small-business concerns; 

(5) to obtain information as to methods and 
practices which Government prime contrac-
tors utilize in letting subcontracts and to take 
action to encourage the letting of sub-
contracts by prime contractors to small-busi-
ness concerns at prices and on conditions and 
terms which are fair and equitable; 

(6) to determine within any industry the 
concerns, firms, persons, corporations, part-
nerships, cooperatives, or other business en-
terprises which are to be designated ‘‘small- 
business concerns’’ for the purpose of effec-
tuating the provisions of this chapter. To 
carry out this purpose the Administrator, 
when requested to do so, shall issue in re-
sponse to each such request an appropriate 
certificate certifying an individual concern as 
a ‘‘small-business concern’’ in accordance with 
the criteria expressed in this chapter. Any 
such certificate shall be subject to revocation 
when the concern covered thereby ceases to be 
a ‘‘small-business concern’’. Offices of the 
Government having procurement or lending 
powers, or engaging in the disposal of Federal 
property or allocating materials or supplies, 
or promulgating regulations affecting the dis-
tribution of materials or supplies, shall accept 
as conclusive the Administration’s determina-
tion as to which enterprises are to be des-
ignated ‘‘small-business concerns’’, as author-
ized and directed under this paragraph; 

(7)(A) To certify to Government procure-
ment officers, and officers engaged in the sale 



Page 677 TITLE 15—COMMERCE AND TRADE § 637 

3 See References in Text note below. 

and disposal of Federal property, with respect 
to all elements of responsibility, including, 
but not limited to, capability, competency, ca-
pacity, credit, integrity, perseverance, and te-
nacity, of any small business concern or group 
of such concerns to receive and perform a spe-
cific Government contract. A Government pro-
curement officer or an officer engaged in the 
sale and disposal of Federal property may not, 
for any reason specified in the preceding sen-
tence preclude any small business concern or 
group of such concerns from being awarded 
such contract without referring the matter for 
a final disposition to the Administration. 

(B) If a Government procurement officer 
finds that an otherwise qualified small busi-
ness concern may be ineligible due to the pro-
visions of section 35(a) 3 of title 41, he shall no-
tify the Administration in writing of such 
finding. The Administration shall review such 
finding and shall either dismiss it and certify 
the small business concern to be an eligible 
Government contractor for a specific Govern-
ment contract or if it concurs in the finding, 
forward the matter to the Secretary of Labor 
for final disposition, in which case the Admin-
istration may certify the small business con-
cern only if the Secretary of Labor finds the 
small business concern not to be in violation. 

(C) In any case in which a small business 
concern or group of such concerns has been 
certified by the Administration pursuant to 
(A) or (B) to be a responsible or eligible Gov-
ernment contractor as to a specific Govern-
ment contract, the officers of the Government 
having procurement or property disposal pow-
ers are directed to accept such certification as 
conclusive, and shall let such Government 
contract to such concern or group of concerns 
without requiring it to meet any other re-
quirement of responsibility or eligibility. Not-
withstanding the first sentence of this sub-
paragraph, the Administration may not estab-
lish an exemption from referral or notification 
or refuse to accept a referral or notification 
from a Government procurement officer made 
pursuant to subparagraph (A) or (B) of this 
paragraph, but nothing in this paragraph shall 
require the processing of an application for 
certification if the small business concern to 
which the referral pertains declines to have 
the application processed. 

(8) to obtain from any Federal department, 
establishment, or agency engaged in procure-
ment or in the financing of procurement or 
production such reports concerning the letting 
of contracts and subcontracts and the making 
of loans to business concerns as it may deem 
pertinent in carrying out its functions under 
this chapter; 

(9) to obtain from any Federal department, 
establishment, or agency engaged in the dis-
posal of Federal property such reports con-
cerning the solicitation of bids, time of sale, 
or otherwise as it may deem pertinent in car-
rying out its functions under this chapter; 

(10) to obtain from suppliers of materials in-
formation pertaining to the method of filling 
orders and the bases for allocating their sup-

ply, whenever it appears that any small busi-
ness is unable to obtain materials from its 
normal sources; 

(11) to make studies and recommendations 
to the appropriate Federal agencies to insure 
that a fair proportion of the total purchases 
and contracts for property and services for the 
Government be placed with small-business en-
terprises, to insure that a fair proportion of 
Government contracts for research and devel-
opment be placed with small-business con-
cerns, to insure that a fair proportion of the 
total sales of Government property be made to 
small-business concerns, and to insure a fair 
and equitable share of materials, supplies, and 
equipment to small-business concerns; 

(12) to consult and cooperate with all Gov-
ernment agencies for the purpose of insuring 
that small-business concerns shall receive fair 
and reasonable treatment from such agencies; 

(13) to establish such advisory boards and 
committees as may be necessary to achieve 
the purposes of this chapter and of the Small 
Business Investment Act of 1958 [15 U.S.C. 661 
et seq.]; to call meetings of such boards and 
committees from time to time; to pay the 
transportation expenses and a per diem allow-
ance in accordance with section 5703 of title 5 
to the members of such boards and commit-
tees for travel and subsistence expenses in-
curred at the request of the Administration in 
connection with travel to points more than 
fifty miles distant from the homes of such 
members in attending the meeting of such 
boards and committees; and to rent tempo-
rarily, within the District of Columbia or else-
where, such hotel or other accommodations as 
are needed to facilitate the conduct of such 
meetings; 

(14) to provide at the earliest practicable 
time such information and assistance as may 
be appropriate, including information concern-
ing eligibility for loans under section 636(b)(3) 
of this title, to local public agencies (as de-
fined in section 110(h) of the Housing Act of 
1949 [42 U.S.C. 1460(h)]) and to small-business 
concerns to be displaced by federally aided 
urban renewal projects in order to assist such 
small-business concerns in reestablishing their 
operations; 

(15) to disseminate, without regard to the 
provisions of section 3204 of title 39 data and 
information, in such form as it shall deem ap-
propriate, to public agencies, private organiza-
tions, and the general public; 

(16) to make studies of matters materially 
affecting the competitive strength of small 
business, and of the effect on small business of 
Federal laws, programs, and regulations, and 
to make recommendations to the appropriate 
Federal agency or agencies for the adjustment 
of such programs and regulations to the needs 
of small business; and 

(17) to make grants to, and enter into con-
tracts and cooperative agreements with, edu-
cational institutions, private businesses, vet-
erans’ nonprofit community-based organiza-
tions, and Federal, State, and local depart-
ments and agencies for the establishment and 
implementation of outreach programs for dis-
abled veterans (as defined in section 4211(3) of 
title 38). 
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(c) [Reserved] 

(d) Performance of contracts by small business 
concerns; inclusion of required contract 
clause; subcontracting plans; contract eligi-
bility; incentives; breach of contract; review; 
report to Congress 

(1) It is the policy of the United States that 
small business concerns, small business con-
cerns owned and controlled by veterans, small 
business concerns owned and controlled by serv-
ice-disabled veterans, qualified HUBZone small 
business concerns, small business concerns 
owned and controlled by socially and economi-
cally disadvantaged individuals, and small busi-
ness concerns owned and controlled by women, 
shall have the maximum practicable oppor-
tunity to participate in the performance of con-
tracts let by any Federal agency, including con-
tracts and subcontracts for subsystems, assem-
blies, components, and related services for 
major systems. It is further the policy of the 
United States that its prime contractors estab-
lish procedures to ensure the timely payment of 
amounts due pursuant to the terms of their sub-
contracts with small business concerns, small 
business concerns owned and controlled by vet-
erans, small business concerns owned and con-
trolled by service-disabled veterans, qualified 
HUBZone small business concerns, small busi-
ness concerns owned and controlled by socially 
and economically disadvantaged individuals, 
and small business concerns owned and con-
trolled by women. 

(2) The clause stated in paragraph (3) shall be 
included in all contracts let by any Federal 
agency except any contract which— 

(A) does not exceed the simplified acquisi-
tion threshold; 

(B) including all subcontracts under such 
contracts will be performed entirely outside of 
any State, territory, or possession of the 
United States, the District of Columbia, or the 
Commonwealth of Puerto Rico; or 

(C) is for services which are personal in na-
ture. 

(3) The clause required by paragraph (2) shall 
be as follows: 

‘‘(A) It is the policy of the United States 
that small business concerns, small business 
concerns owned and controlled by veterans, 
small business concerns owned and controlled 
by service-disabled veterans, qualified HUB-
Zone small business concerns, small business 
concerns owned and controlled by socially and 
economically disadvantaged individuals, and 
small business concerns owned and controlled 
by women shall have the maximum prac-
ticable opportunity to participate in the per-
formance of contracts let by any Federal agen-
cy, including contracts and subcontracts for 
subsystems, assemblies, components, and re-
lated services for major systems. It is further 
the policy of the United States that its prime 
contractors establish procedures to ensure the 
timely payment of amounts due pursuant to 
the terms of their subcontracts with small 
business concerns, small business concerns 
owned and controlled by veterans, small busi-
ness concerns owned and controlled by service- 

disabled veterans, qualified HUBZone small 
business concerns, small business concerns 
owned and controlled by socially and economi-
cally disadvantaged individuals, and small 
business concerns owned and controlled by 
women. 

‘‘(B) The contractor hereby agrees to carry 
out this policy in the awarding of subcontracts 
to the fullest extent consistent with the effi-
cient performance of this contract. The con-
tractor further agrees to cooperate in any 
studies or surveys as may be conducted by the 
United States Small Business Administration 
or the awarding agency of the United States as 
may be necessary to determine the extent of 
the contractor’s compliance with this clause. 

‘‘(C) As used in this contract, the term 
‘small business concern’ shall mean a small 
business as defined pursuant to section 3 of the 
Small Business Act and relevant regulations 
promulgated pursuant thereto. The term 
‘small business concern owned and controlled 
by socially and economically disadvantaged 
individuals’ shall mean a small business con-
cern— 

‘‘(i) which is at least 51 per centum owned 
by one or more socially and economically 
disadvantaged individuals; or, in the case of 
any publicly owned business, at least 51 per 
centum of the stock of which is owned by 
one or more socially and economically dis-
advantaged individuals; and 

‘‘(ii) whose management and daily busi-
ness operations are controlled by one or 
more of such individuals. 

‘‘The contractor shall presume that socially 
and economically disadvantaged individuals 
include Black Americans, Hispanic Americans, 
Native Americans, Asian Pacific Americans, 
and other minorities, or any other individual 
found to be disadvantaged by the Administra-
tion pursuant to section 8(a) of the Small 
Business Act. 

‘‘(D) The term ‘small business concern 
owned and controlled by women’ shall mean a 
small business concern— 

‘‘(i) which is at least 51 per centum owned 
by one or more women; or, in the case of any 
publicly owned business, at least 51 per cen-
tum of the stock of which is owned by one or 
more women; and 

‘‘(ii) whose management and daily busi-
ness operations are controlled by one or 
more women. 

‘‘(E) The term ‘small business concern 
owned and controlled by veterans’ shall mean 
a small business concern— 

‘‘(i) which is at least 51 per centum owned 
by one or more eligible veterans; or, in the 
case of any publicly owned business, at least 
51 per centum of the stock of which is owned 
by one or more veterans; and 

‘‘(ii) whose management and daily busi-
ness operations are controlled by such veter-
ans. The contractor shall treat as veterans 
all individuals who are veterans within the 
meaning of the term under section 3(q) of 
the Small Business Act. 

‘‘(F) Contractors acting in good faith may 
rely on written representations by their sub-
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contractors regarding their status as either a 
small business concern, small business con-
cern owned and controlled by veterans, small 
business concern owned and controlled by 
service-disabled veterans, a small business 
concern owned and controlled by socially and 
economically disadvantaged individuals, or a 
small business concern owned and controlled 
by women. 

‘‘(G) In this contract, the term ‘qualified 
HUBZone small business concern’ has the 
meaning given that term in section 3(p) of the 
Small Business Act.’’ 

(4)(A) Each solicitation of an offer for a con-
tract to be let by a Federal agency which is to 
be awarded pursuant to the negotiated method 
of procurement and which may exceed $1,000,000, 
in the case of a contract for the construction of 
any public facility, or $500,000, in the case of all 
other contracts, shall contain a clause notifying 
potential offering companies of the provisions of 
this subsection relating to contracts awarded 
pursuant to the negotiated method of procure-
ment. 

(B) Before the award of any contract to be let, 
or any amendment or modification to any con-
tract let, by any Federal agency which— 

(i) is to be awarded, or was let, pursuant to 
the negotiated method of procurement, 

(ii) is required to include the clause stated 
in paragraph (3), 

(iii) may exceed $1,000,000 in the case of a 
contract for the construction of any public fa-
cility, or $500,000 in the case of all other con-
tracts, and 

(iv) which offers subcontracting possibili-
ties, 

the apparent successful offeror shall negotiate 
with the procurement authority a subcontract-
ing plan which incorporates the information 
prescribed in paragraph (6). The subcontracting 
plan shall be included in and made a material 
part of the contract. 

(C) If, within the time limit prescribed in reg-
ulations of the Federal agency concerned, the 
apparent successful offeror fails to negotiate the 
subcontracting plan required by this paragraph, 
such offeror shall become ineligible to be award-
ed the contract. Prior compliance of the offeror 
with other such subcontracting plans shall be 
considered by the Federal agency in determining 
the responsibility of that offeror for the award 
of the contract. 

(D) No contract shall be awarded to any of-
feror unless the procurement authority deter-
mines that the plan to be negotiated by the of-
feror pursuant to this paragraph provides the 
maximum practicable opportunity for small 
business concerns, qualified HUBZone small 
business concerns, small business concerns 
owned and controlled by veterans, small busi-
ness concerns owned and controlled by service- 
disabled veterans, small business concerns 
owned and controlled by socially and economi-
cally disadvantaged individuals, and small busi-
ness concerns owned and controlled by women 
to participate in the performance of the con-
tract. 

(E) Notwithstanding any other provision of 
law, every Federal agency, in order to encourage 

subcontracting opportunities for small business 
concerns, small business concerns owned and 
controlled by veterans, small business concerns 
owned and controlled by service-disabled veter-
ans, qualified HUBZone small business concerns, 
and small business concerns owned and con-
trolled by the socially and economically dis-
advantaged individuals as defined in paragraph 
(3) of this subsection and for small business con-
cerns owned and controlled by women, is hereby 
authorized to provide such incentives as such 
Federal agency may deem appropriate in order 
to encourage such subcontracting opportunities 
as may be commensurate with the efficient and 
economical performance of the contract: Pro-

vided, That, this subparagraph shall apply only 
to contracts let pursuant to the negotiated 
method of procurement. 

(F)(i) Each contract subject to the require-
ments of this paragraph or paragraph (5) shall 
contain a clause for the payment of liquidated 
damages upon a finding that a prime contractor 
has failed to make a good faith effort to comply 
with the requirements imposed on such contrac-
tor by this subsection. 

(ii) The contractor shall be afforded an oppor-
tunity to demonstrate a good faith effort re-
garding compliance prior to the contracting offi-
cer’s final decision regarding the imposition of 
damages and the amount thereof. The final deci-
sion of a contracting officer regarding the con-
tractor’s obligation to pay such damages, or the 
amounts thereof, shall be subject to the Con-
tract Disputes Act of 1978 (41 U.S.C. 601–613). 

(iii) Each agency shall ensure that the goals 
offered by the apparent successful bidder or of-
feror are attainable in relation to— 

(I) the subcontracting opportunities avail-
able to the contractor, commensurate with 
the efficient and economical performance of 
the contract; 

(II) the pool of eligible subcontractors avail-
able to fulfill the subcontracting opportuni-
ties; and 

(III) the actual performance of such contrac-
tor in fulfilling the subcontracting goals speci-
fied in prior plans. 

(G) The following factors shall be designated 
by the Federal agency as significant factors for 
purposes of evaluating offers for a bundled con-
tract where the head of the agency determines 
that the contract offers a significant oppor-
tunity for subcontracting: 

(i) A factor that is based on the rate pro-
vided under the subcontracting plan for small 
business participation in the performance of 
the contract. 

(ii) For the evaluation of past performance 
of an offeror, a factor that is based on the ex-
tent to which the offeror attained applicable 
goals for small business participation in the 
performance of contracts. 

(5)(A) Each solicitation of a bid for any con-
tract to be let, or any amendment or modifica-
tion to any contract let, by any Federal agency 
which— 

(i) is to be awarded pursuant to the formal 
advertising method of procurement, 

(ii) is required to contain the clause stated 
in paragraph (3) of this subsection, 
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(iii) may exceed $1,000,000 in the case of a 
contract for the construction of any public fa-
cility, or $500,000, in the case of all other con-
tracts, and 

(iv) offers subcontracting possibilities, 

shall contain a clause requiring any bidder who 
is selected to be awarded a contract to submit to 
the Federal agency concerned a subcontracting 
plan which incorporates the information pre-
scribed in paragraph (6). 

(B) If, within the time limit prescribed in reg-
ulations of the Federal agency concerned, the 
bidder selected to be awarded the contract fails 
to submit the subcontracting plan required by 
this paragraph, such bidder shall become ineli-
gible to be awarded the contract. Prior compli-
ance of the bidder with other such subcontract-
ing plans shall be considered by the Federal 
agency in determining the responsibility of such 
bidder for the award of the contract. The sub-
contracting plan of the bidder awarded the con-
tract shall be included in and made a material 
part of the contract. 

(6) Each subcontracting plan required under 
paragraph (4) or (5) shall include— 

(A) percentage goals for the utilization as 
subcontractors of small business concerns, 
small business concerns owned and controlled 
by veterans, small business concerns owned 
and controlled by service-disabled veterans, 
qualified HUBZone small business concerns, 
small business concerns owned and controlled 
by socially and economically disadvantaged 
individuals, and small business concerns 
owned and controlled by women; 

(B) the name of an individual within the em-
ploy of the offeror or bidder who will admin-
ister the subcontracting program of the of-
feror or bidder and a description of the duties 
of such individual; 

(C) a description of the efforts the offeror or 
bidder will take to assure that small business 
concerns, small business concerns owned and 
controlled by veterans, small business con-
cerns owned and controlled by service-disabled 
veterans, qualified HUBZone small business 
concerns, small business concerns owned and 
controlled by socially and economically dis-
advantaged individuals, and small business 
concerns owned and controlled by women will 
have an equitable opportunity to compete for 
subcontracts; 

(D) assurances that the offeror or bidder will 
include the clause required by paragraph (2) of 
this subsection in all subcontracts which offer 
further subcontracting opportunities, and that 
the offeror or bidder will require all sub-
contractors (except small business concerns) 
who receive subcontracts in excess of $1,000,000 
in the case of a contract for the construction 
of any public facility, or in excess of $500,000 in 
the case of all other contracts, to adopt a plan 
similar to the plan required under paragraph 
(4) or (5); 

(E) assurances that the offeror or bidder will 
submit such periodic reports and cooperate in 
any studies or surveys as may be required by 
the Federal agency or the Administration in 
order to determine the extent of compliance 
by the offeror or bidder with the subcontract-
ing plan; and 

(F) a recitation of the types of records the 
successful offeror or bidder will maintain to 
demonstrate procedures which have been 
adopted to comply with the requirements and 
goals set forth in this plan, including the es-
tablishment of source lists of small business 
concerns, small business concerns owned and 
controlled by veterans, small business con-
cerns owned and controlled by service-disabled 
veterans, qualified HUBZone small business 
concerns, small business concerns owned and 
controlled by socially and economically dis-
advantaged individuals, and small business 
concerns owned and controlled by women; and 
efforts to identify and award subcontracts to 
such small business concerns. 

(7) The provisions of paragraphs (4), (5), and (6) 
shall not apply to offerors or bidders who are 
small business concerns. 

(8) The failure of any contractor or sub-
contractor to comply in good faith with— 

(A) the clause contained in paragraph (3) of 
this subsection, or 

(B) any plan required of such contractor pur-
suant to the authority of this subsection to be 
included in its contract or subcontract, 

shall be a material breach of such contract or 
subcontract. 

(9) Nothing contained in this subsection shall 
be construed to supersede the requirements of 
Defense Manpower Policy Number 4A (32A CFR 
Chap. 1) or any successor policy. 

(10) In the case of contracts within the provi-
sions of paragraphs (4), (5), and (6), the Adminis-
tration is authorized to— 

(A) assist Federal agencies and businesses in 
complying with their responsibilities under 
the provisions of this subsection, including the 
formulation of subcontracting plans pursuant 
to paragraph (4); 

(B) review any solicitation for any contract 
to be let pursuant to paragraphs (4) and (5) to 
determine the maximum practicable oppor-
tunity for small business concerns, small busi-
ness concerns owned and controlled by veter-
ans, small business concerns owned and con-
trolled by service-disabled veterans, qualified 
HUBZone small business concerns, small busi-
ness concerns owned and controlled by so-
cially and economically disadvantaged indi-
viduals, and small business concerns owned 
and controlled by women to participate as 
subcontractors in the performance of any con-
tract resulting from any solicitation, and to 
submit its findings, which shall be advisory in 
nature, to the appropriate Federal agency; and 

(C) evaluate compliance with subcontracting 
plans, either on a contract-by-contract basis, 
or in the case contractors having multiple 
contracts, on an aggregate basis. 

(11) For purposes of determining the attain-
ment of a subcontract utilization goal under any 
subcontracting plan entered into with any exec-
utive agency pursuant to this subsection, a men-
tor firm providing development assistance to a 
protege firm under the pilot Mentor-Protege 
Program established pursuant to section 831 of 
the National Defense Authorization Act for Fis-
cal Year 1991 (Public Law 101–510; 10 U.S.C. 2301 
note [2302 note]) shall be granted credit for such 
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assistance in accordance with subsection (g) of 
such section. 

(e) Covered executive agency activities; procure-
ment notice; publication; time limitations 

(1) Except as provided in subsection (g) of this 
section— 

(A) an executive agency intending to— 
(i) solicit bids or proposals for a contract 

for property or services for a price expected 
to exceed $25,000; or 

(ii) place an order, expected to exceed 
$25,000, under a basic agreement, basic order-
ing agreement, or similar arrangement, 

shall publish a notice described in subsection 
(f) of this section; 

(B) an executive agency intending to solicit 
bids or proposals for a contract for property or 
services shall post, for a period of not less 
than ten days, in a public place at the con-
tracting office issuing the solicitation a notice 
of solicitation described in subsection (f) of 
this section— 

(i) in the case of an executive agency other 
than the Department of Defense, if the con-
tract is for a price expected to exceed $10,000, 
but not to exceed $25,000; and 

(ii) in the case of the Department of De-
fense, if the contract is for a price expected 
to exceed $5,000, but not to exceed $25,000; 

(C) an executive agency awarding a contract 
for property or services for a price exceeding 
$100,000, or placing an order referred to in 
clause (A)(ii) exceeding $100,000, shall furnish 
for publication by the Secretary of Commerce 
a notice announcing the award or order if 
there is likely to be any subcontract under 
such contract or order. 

(2)(A) A notice of solicitation required to be 
published under paragraph (1) may be pub-
lished— 

(i) by electronic means that meet the acces-
sibility requirements under section 416(a)(7) of 
title 41; or 

(ii) by the Secretary of Commerce in the 
Commerce Business Daily. 

(B) The Secretary of Commerce shall promptly 
publish in the Commerce Business Daily each 
notice or announcement received under this sub-
section for publication by that means. 

(3) Whenever an executive agency is required 
by paragraph (1)(A) to publish a notice of solici-
tation, such executive agency may not— 

(A) issue the solicitation earlier than 15 days 
after the date on which the notice is pub-
lished; or 

(B) in the case of a contract or order esti-
mated to be greater than the simplified acqui-
sition threshold, establish a deadline for the 
submission of all bids or proposals in response 
to the notice required by paragraph (1)(A) 
that— 

(i) in the case of an order under a basic 
agreement, basic ordering agreement, or 
similar arrangement, is earlier than the date 
30 days after the date the notice required by 
paragraph (1)(A)(ii) is published; 

(ii) in the case of a solicitation for re-
search and development, is earlier than the 
date 45 days after the date the notice re-
quired by paragraph (1)(A)(i) is published; or 

(iii) in any other case, is earlier than the 
date 30 days after the date the solicitation is 
issued. 

(f) Contents of notice 

Each notice of solicitation required by sub-
paragraph (A) or (B) of subsection (e)(1) of this 
section shall include— 

(1) an accurate description of the property or 
services to be contracted for, which descrip-
tion (A) shall not be unnecessarily restrictive 
of competition, and (B) shall include, as appro-
priate, the agency nomenclature, National 
Stock Number or other part number, and a 
brief description of the item’s form, fit, or 
function, physical dimensions, predominant 
material of manufacture, or similar informa-
tion that will assist a prospective contractor 
to make an informed business judgment as to 
whether a copy of the solicitation should be 
requested; 

(2) provisions that— 
(A) state whether the technical data re-

quired to respond to the solicitation will not 
be furnished as part of such solicitation, and 
identify the source in the Government, if 
any, from which the technical data may be 
obtained; and 

(B) state whether an offeror, its product, 
or service must meet a qualification require-
ment in order to be eligible for award, and, 
if so, identify the office from which a quali-
fication requirement may be obtained; 

(3) the name, business address, and tele-
phone number of the contracting officer; 

(4) a statement that all responsible sources 
may submit a bid, proposal, or quotation (as 
appropriate) which shall be considered by the 
agency; 

(5) in the case of a procurement using proce-
dures other than competitive procedures, a 
statement of the reason justifying the use of 
such procedures and the identity of the in-
tended source; and 

(6) in the case of a contract in an amount es-
timated to be greater than $25,000 but not 
greater than the simplified acquisition thresh-
old— 

(A) a description of the procedures to be 
used in awarding the contract; and 

(B) a statement specifying the periods for 
prospective offerors and the contracting offi-
cer to take the necessary preaward and 
award actions. 

(g) Exempted, etc., activities of executive agency 

(1) A notice is not required under subsection 
(e)(1) of this section if— 

(A) the proposed procurement is for an 
amount not greater than the simplified acqui-
sition threshold and is to be conducted by— 

(i) using widespread electronic public no-
tice of the solicitation in a form that allows 
convenient and universal user access 
through a single, Government-wide point of 
entry; and 

(ii) permitting the public to respond to the 
solicitation electronically. 

(B) the notice would disclose the executive 
agency’s needs and the disclosure of such 
needs would compromise the national secu-
rity; 
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(C) the proposed procurement would result 
from acceptance of— 

(i) any unsolicited proposal that dem-
onstrates a unique and innovative research 
concept and the publication of any notice of 
such unsolicited research proposal would 
disclose the originality of thought or inno-
vativeness of the proposal or would disclose 
proprietary information associated with the 
proposal; or 

(ii) a proposal submitted under section 638 
of this title; 

(D) the procurement is made against an 
order placed under a requirements contract; 

(E) the procurement is made for perishable 
subsistence supplies; 

(F) the procurement is for utility services, 
other than telecommunication services, and 
only one source is available; or 

(G) the procurement is for the services of an 
expert for use in any litigation or dispute (in-
cluding preparation for any foreseeable litiga-
tion or dispute) that involves or could involve 
the Federal Government in any trial, hearing, 
or proceeding before any court, administrative 
tribunal, or agency, or in any part of an alter-
native dispute resolution process, whether or 
not the expert is expected to testify. 

(2) The requirements of subsection (a)(1)(A) of 
this section do not apply to any procurement 
under conditions described in paragraph (2), (3), 
(4), (5), or (7) of section 303(c) of the Federal 
Property and Administrative Services Act of 
1949 (41 U.S.C. 253(c)) or paragraph (2), (3), (4), (5), 
or (7) of section 2304(c) of title 10. 

(3) The requirements of subsection (a)(1)(A) of 
this section shall not apply in the case of any 
procurement for which the head of the executive 
agency makes a determination in writing, after 
consultation with the Administrator for Federal 
Procurement Policy and the Administrator of 
the Small Business Administration, that it is 
not appropriate or reasonable to publish a no-
tice before issuing a solicitation. 

(h) Award of contracts; procedures other than 
competitive ones; exceptions 

(1) An executive agency may not award a con-
tract using procedures other than competitive 
procedures unless— 

(A) except as provided in paragraph (2), a 
written justification for the use of such proce-
dures has been approved— 

(i) in the case of a contract for an amount 
exceeding $100,000 (but equal to or less than 
$1,000,000), by the advocate for competition 
for the procuring activity (without further 
delegation); 

(ii) in the case of a contract for an amount 
exceeding $1,000,000 (but equal to or less than 
$10,000,000), by the head of the procuring ac-
tivity or a delegate who, if a member of the 
Armed Forces, is a general or flag officer, or, 
if a civilian, is serving in a position in grade 
GS–16 or above under the General Schedule 
(or in a comparable or higher position under 
another schedule); or 

(iii) in the case of a contract for an 
amount exceeding $10,000,000, by the senior 
procurement executive of the agency des-

ignated pursuant to section 414(3) of title 41 
(without further delegation); and 

(B) all other requirements applicable to the 
use of such procedures under title III of the 
Federal Property and Administrative Services 
Act of 1949 (41 U.S.C. 251 et seq.) or chapter 137 
of title 10, as appropriate, have been satisfied. 

(2) The same exceptions as are provided in sec-
tion 303(f)(2) of the Federal Property and Admin-
istrative Services Act of 1949 (41 U.S.C. 253(f)(2)) 
or section 2304(f)(2) of title 10 shall apply with 
respect to the requirements of paragraph (1)(A) 
of this subsection in the same manner as such 
exceptions apply to the requirements of section 
303(f)(1) of such Act or section 2304(f)(1) of such 
title, as appropriate. 

(i) Availability; complete solicitation package; 
fees 

An executive agency shall make available to 
any business concern, or the authorized rep-
resentative of such concern, the complete solici-
tation package for any on-going procurement 
announced pursuant to a notice under sub-
section (e) of this section. An executive agency 
may require the payment of a fee, not exceeding 
the actual cost of duplication, for a copy of such 
package. 

(j) ‘‘Executive agency’’ defined 

For purposes of this section, the term ‘‘execu-
tive agency’’ has the meaning provided such 
term in section 403(1) of title 41. 

(k) Notices of subcontracting opportunities 

(1) In general 

Notices of subcontracting opportunities may 
be submitted for publication in the Commerce 
Business Daily by— 

(A) a business concern awarded a contract 
by an executive agency subject to subsection 
(e)(1)(C) of this section; and 

(B) a business concern that is a sub-
contractor or supplier (at any tier) to such 
contractor having a subcontracting oppor-
tunity in excess of $10,000. 

(2) Content of notice 

The notice of a subcontracting opportunity 
shall include— 

(A) a description of the business oppor-
tunity that is comparable to the description 
specified in paragraphs (1), (2), (3), and (4) of 
subsection (f) of this section; and 

(B) the due date for receipt of offers. 

(l) Management assistance for small businesses 
affected by military operations 

The Administration shall utilize, as appro-
priate, its entrepreneurial development and 
management assistance programs, including 
programs involving State or private sector part-
ners, to provide business counseling and train-
ing to any small business concern adversely af-
fected by the deployment of units of the Armed 
Forces of the United States in support of a pe-
riod of military conflict (as defined in section 
636(n)(1) of this title). 

(m) Procurement program for women-owned 
small business concerns 

(1) Definitions 

In this subsection, the following definitions 
apply: 
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(A) Contracting officer 

The term ‘‘contracting officer’’ has the 
meaning given such term in section 423(f)(5) 
of title 41. 

(B) Small business concern owned and con-
trolled by women 

The term ‘‘small business concern owned 
and controlled by women’’ has the meaning 
given such term in section 632(n) of this 
title, except that ownership shall be deter-
mined without regard to any community 
property law. 

(2) Authority to restrict competition 

In accordance with this subsection, a con-
tracting officer may restrict competition for 
any contract for the procurement of goods or 
services by the Federal Government to small 
business concerns owned and controlled by 
women, if— 

(A) each of the concerns is not less than 51 
percent owned by one or more women who 
are economically disadvantaged (and such 
ownership is determined without regard to 
any community property law); 

(B) the contracting officer has a reason-
able expectation that two or more small 
business concerns owned and controlled by 
women will submit offers for the contract; 

(C) the contract is for the procurement of 
goods or services with respect to an industry 
identified by the Administrator pursuant to 
paragraph (3); 

(D) the anticipated award price of the con-
tract (including options) does not exceed— 

(i) $5,000,000, in the case of a contract as-
signed an industrial classification code for 
manufacturing; or 

(ii) $3,000,000, in the case of all other con-
tracts; 

(E) in the estimation of the contracting of-
ficer, the contract award can be made at a 
fair and reasonable price; and 

(F) each of the concerns— 
(i) is certified by a Federal agency, a 

State government, or a national certifying 
entity approved by the Administrator, as a 
small business concern owned and con-
trolled by women; or 

(ii) certifies to the contracting officer 
that it is a small business concern owned 
and controlled by women and provides ade-
quate documentation, in accordance with 
standards established by the Administra-
tion, to support such certification. 

(3) Waiver 

With respect to a small business concern 
owned and controlled by women, the Adminis-
trator may waive subparagraph (2)(A) if the 
Administrator determines that the concern is 
in an industry in which small business con-
cerns owned and controlled by women are sub-
stantially underrepresented. 

(4) Identification of industries 

The Administrator shall conduct a study to 
identify industries in which small business 
concerns owned and controlled by women are 
underrepresented with respect to Federal pro-
curement contracting. 

(5) Enforcement; penalties 

(A) Verification of eligibility 

In carrying out this subsection, the Ad-
ministrator shall establish procedures relat-
ing to— 

(i) the filing, investigation, and disposi-
tion by the Administration of any chal-
lenge to the eligibility of a small business 
concern to receive assistance under this 
subsection (including a challenge, filed by 
an interested party, relating to the verac-
ity of a certification made or information 
provided to the Administration by a small 
business concern under paragraph (2)(F)); 
and 

(ii) verification by the Administrator of 
the accuracy of any certification made or 
information provided to the Administra-
tion by a small business concern under 
paragraph (2)(F). 

(B) Examinations 

The procedures established under subpara-
graph (A) may provide for program examina-
tions (including random program examina-
tions) by the Administrator of any small 
business concern making a certification or 
providing information to the Administrator 
under paragraph (2)(F). 

(C) Penalties 

In addition to the penalties described in 
section 645(d) of this title, any small busi-
ness concern that is determined by the Ad-
ministrator to have misrepresented the 
status of that concern as a small business 
concern owned and controlled by women for 
purposes of this subsection, shall be subject 
to— 

(i) section 1001 of title 18; and 
(ii) sections 3729 through 3733 of title 31. 

(6) Provision of data 

Upon the request of the Administrator, the 
head of any Federal department or agency 
shall promptly provide to the Administrator 
such information as the Administrator deter-
mines to be necessary to carry out this sub-
section. 

(n) Business grants and cooperative agreements 

(1) In general 

In accordance with this subsection, the Ad-
ministrator may make grants to and enter 
into cooperative agreements with any coali-
tion of private entities, public entities, or any 
combination of private and public entities— 

(A) to expand business-to-business rela-
tionships between large and small busi-
nesses; and 

(B) to provide businesses, directly or indi-
rectly, with online information and a data-
base of companies that are interested in 
mentor-protege programs or community- 
based, statewide, or local business develop-
ment programs. 

(2) Matching requirement 

Subject to subparagraph (B), the Adminis-
trator may make a grant to a coalition under 
paragraph (1) only if the coalition provides for 
activities described in paragraph (1)(A) or 
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(1)(B) an amount, either in kind or in cash, 
equal to the grant amount. 

(3) Authorization of appropriations 

There is authorized to be appropriated to 
carry out this subsection $6,600,000, to remain 
available until expended, for each of fiscal 
years 2001 through 2006. 

(Pub. L. 85–536, § 2[8], July 18, 1958, 72 Stat. 389; 
Pub. L. 87–305, §§ 7, 8, Sept. 26, 1961, 75 Stat. 667, 
668; Pub. L. 88–560, title III, § 305(c), Sept. 2, 1964, 
78 Stat. 786; Pub. L. 89–754, title X, § 1017, Nov. 3, 
1966, 80 Stat. 1295; Pub. L. 90–104, title I, 
§§ 105–107, Oct. 11, 1967, 81 Stat. 268, 269; Pub. L. 
91–375, § 6(g), Aug. 12, 1970, 84 Stat. 776; Pub. L. 
95–89, title V, § 501, Aug. 4, 1977, 91 Stat. 561; Pub. 
L. 95–507, title II, §§ 202(a), 211, Oct. 24, 1978, 92 
Stat. 1761, 1767; Pub. L. 95–510, § 101, Oct. 24, 1978, 
92 Stat. 1780; Pub. L. 96–302, title I, § 118(b), July 
2, 1980, 94 Stat. 840; Pub. L. 96–481, title I, §§ 101, 
105, Oct. 21, 1980, 94 Stat. 2321, 2322; Pub. L. 98–47, 
§§ 1(a), 2, 3, July 13, 1983, 97 Stat. 243; Pub. L. 
98–72, § 1(a), Aug. 11, 1983, 97 Stat. 403; Pub. L. 
98–362, § 5(a), July 16, 1984, 98 Stat. 433; Pub. L. 
98–577, title IV, §§ 401, 402, 404(a), Oct. 30, 1984, 98 
Stat. 3079, 3082; Pub. L. 99–272, title XVIII, 
§ 18015(b)–(d), Apr. 7, 1986, 100 Stat. 370, 371; Pub. 
L. 99–500 § 101(c) [title X, §§ 921(b)(2), (c)(1), 922(a), 
(d)(1)], Oct. 18, 1986, 100 Stat. 1783–82, 1783–147, 
1783–151, 1783–152, and Pub. L. 99–591, § 101(c) 
[title X, §§ 921(b)(2), (c)(1), 922(a), (d)(1)], Oct. 30, 
1986, 100 Stat. 3341–82, 3341–147, 3341–151, 3341–152; 
Pub. L. 99–567, §§ 1(a), 2, 3, Oct. 27, 1986, 100 Stat. 
3188; Pub. L. 99–661, div. A, title IX, formerly 
title IV, §§ 921(b)(2), (c)(1), 922(a), (d)(1), Nov. 14, 
1986, 100 Stat. 3927, 3930, 3932, renumbered title 
IX, Pub. L. 100–26, § 3(5), Apr. 21, 1987, 101 Stat. 
273; Pub. L. 100–26, § 10(b)(3), Apr. 21, 1987, 101 
Stat. 288; Pub. L. 100–533, title II, §§ 201, 202, Oct. 
25, 1988, 102 Stat. 2690, 2692; Pub. L. 100–590, title 
I, §§ 127(a), (b), 131(b), Nov. 3, 1988, 102 Stat. 3001, 
3003, 3004; Pub. L. 100–656, title II, §§ 201(b), 207(a), 
(c), 209, title III, §§ 303(b)–(e), (g), (h), 304(a), title 
IV, §§ 402–404, 407, 409, title V, § 501, Nov. 15, 1988, 
102 Stat. 3858, 3861, 3863, 3869, 3870, 3872–3874, 3876, 
3878, 3880; Pub. L. 101–37, §§ 6(b), (d), 7(b), 10(c), 
(e), 12–14, 16, 17, June 15, 1989, 103 Stat. 72–74; 
Pub. L. 101–162, title V, (3), Nov. 21, 1989, 103 
Stat. 1025; Pub. L. 101–510, div. A, title VIII, 
§ 806(e)(2), Nov. 5, 1990, 104 Stat. 1593; Pub. L. 
101–574, title II, §§ 204(b), 207, 210, 244, Nov. 15, 
1990, 104 Stat. 2819–2821, 2827; Pub. L. 102–190, div. 
A, title VIII, § 814(c), Dec. 5, 1991, 105 Stat. 1425; 
Pub. L. 102–191, § 3, Dec. 5, 1991, 105 Stat. 1591; 
Pub. L. 102–366, title II, § 232(a), Sept. 4, 1992, 106 
Stat. 1001; Pub. L. 102–564, title III, §§ 303(a), 304, 
Oct. 28, 1992, 106 Stat. 4262; Pub. L. 103–355, title 
I, § 1055(b)(2), title IV, §§ 4202(d), 4404(b), title VII, 
§ 7106(b), Oct. 13, 1994, 108 Stat. 3265, 3345, 3349, 
3375; Pub. L. 103–403, title IV, §§ 401(a)(1), 407, 415, 
Oct. 22, 1994, 108 Stat. 4190, 4192, 4198; Pub. L. 
104–106, div. D, title XLIII, § 4321(c)(1), (2), Feb. 
10, 1996, 110 Stat. 674; Pub. L. 105–85, div. A, title 
VIII, § 850(e)(1), Nov. 18, 1997, 111 Stat. 1848; Pub. 
L. 105–135, title IV, §§ 415, 416(a), (c), title VI, 
§ 603(a), title VII, § 708, Dec. 2, 1997, 111 Stat. 2619, 
2620, 2631, 2637; Pub. L. 106–50, title III, § 303(a), 
title V, § 501, Aug. 17, 1999, 113 Stat. 243, 247; Pub. 
L. 106–398, § 1 [[div. A], title VIII, § 810(c)], Oct. 
30, 2000, 114 Stat. 1654, 1654A–209; Pub. L. 106–554, 
§ 1(a)(8) [§ 2], § 1(a)(9) [title V, § 504(a), title VI, 

§ 615(b), title VIII, §§ 803, 807, 809, 811], Dec. 21, 
2000, 114 Stat. 2763, 2763A–666, 2763A–695, 
2763A–701, 2763A–702, 2763A–706, 2763A–708.) 

AMENDMENT OF SECTION 

For repeal by section 401(a) of Pub. L. 103–403 

of amendments made by section 5(a) of Pub. L. 

98–362, see 1994 Amendment note and Effective 

and Termination Dates of 1984 Amendments 

note below. 

REFERENCES IN TEXT 

The Small Business Investment Act of 1958, referred 

to in subsecs. (a)(2)(C), (21)(D), and (b)(13), is Pub. L. 

85–699, Aug. 21, 1958, 72 Stat. 689, as amended, which is 

classified principally to chapter 14B (§ 661 et seq.) of 

this title. Title IV of the Small Business Investment 

Act of 1958 is classified generally to subchapter IV–A 

(§ 692 et seq.) of chapter 14B of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 661 of this title and Tables. 

The Alaska Native Claims Settlement Act, referred 

to in subsec. (a)(13), is Pub. L. 92–203, Dec. 18, 1971, 85 

Stat. 688, as amended, which is classified generally to 

chapter 33 (§ 1601 et seq.) of Title 43, Public Lands. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 1601 of Title 43 

and Tables. 

Section 35(a) of title 41, referred to in subsecs. 

(a)(17)(B)(iii) and (b)(7)(B), was struck out and former 

section 35(b) of title 41 redesignated section 35(a) by 

Pub. L. 103–355, title VII, § 7201(1), Oct. 13, 1994, 108 Stat. 

3378. 

The Walsh-Healey Public Contracts Act, referred to 

in subsec. (a)(17)(B)(iii), probably means act June 30, 

1936, ch. 881, 49 Stat. 2036, as amended, known as the 

Walsh-Healey Act, which is classified generally to sec-

tions 35 to 45 of Title 41, Public Contracts. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 35 of Title 41 and 

Tables. See also section 262 of Title 29, Labor. 

The Program Fraud Civil Remedies Act of 1986, re-

ferred to in subsec. (a)(18)(C)(iv), is subtitle B of title 

VI of Pub. L. 99–509, Oct. 21, 1986, 100 Stat. 1934, as 

amended, which is classified generally to chapter 38 

(§ 3801 et seq.) of Title 31, Money and Finance. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 3801 of Title 31 and 

Tables. 

The Federal tort claims provisions in title 28, re-

ferred to in subsec. (b)(1)(C)(i), are classified to section 

1346(b) and chapter 171 (§ 2671 et seq.) of Title 28, Judici-

ary and Judicial Procedure. 

The Women’s Business Ownership Act of 1988, referred 

to in subsec. (b)(1)(G), is Pub. L. 100–533, Oct. 25, 1988, 

102 Stat. 2689, as amended. Title IV of the Act is classi-

fied generally to chapter 97 (§ 7101 et seq.) of this title. 

For complete classification of this Act to the Code, see 

Short Title of 1988 Amendments note set out under sec-

tion 631 of this title and Tables. 

Section 110 of the Housing Act of 1949 [42 U.S.C. 1460], 

referred to in subsec. (b)(14), was omitted from the Code 

pursuant to section 5316 of Title 42, The Public Health 

and Welfare, which terminated authority to make 

grants or loans under title I of that Act [42 U.S.C. 1450 

et seq.] after Jan. 1, 1975. 

Sections 3 and 8 of the Small Business Act, referred 

to in subsec. (d)(3)(C), (E)(ii), (G), are classified to sec-

tions 632 and 637, respectively, of this title. 

The Contract Disputes Act of 1978, referred to in sub-

sec. (d)(4)(F)(ii), is Pub. L. 95–563, Nov. 1, 1978, 92 Stat. 

2383, as amended, which is classified principally to 

chapter 9 (§ 601 et seq.) of Title 41, Public Contracts. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 601 of Title 41 

and Tables. 

The Federal Property and Administrative Services 

Act of 1949, referred to in subsec. (h)(1)(B), is act June 
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30, 1949, ch. 288, 63 Stat. 377, as amended. Title III of 

that act is classified generally to subchapter IV (§ 251 et 

seq.) of chapter 4 of Title 41, Public Contracts. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 471 of Title 40, 

Public Buildings, Property, and Works, and Tables. 

CODIFICATION 

Pub. L. 99–591 is a corrected version of Pub. L. 99–500. 

PRIOR PROVISIONS 

Prior similar provisions were contained in sections 

207(b)(2), (b)(4), 208, 210, 212 and 216 of act July 30, 1953, 

ch. 282, title II, 67 Stat. 235–239, as amended by acts 

Aug. 9, 1955, ch. 628, §§ 2, 5, 7, 69 Stat. 547, 550; Feb. 2, 

1956, ch. 29, §§ 2, 3, 70 Stat. 10, which were previously 

classified to this section and sections 636, 639, 641, and 

645 of this title. See Codification note set out under 

section 631 of this title. 

AMENDMENTS 

2000—Subsec. (a)(15)(A). Pub. L. 106–554, § 1(a)(9) [title 

VIII, § 807], amended subpar. (A) generally. Prior to 

amendment, subpar. (A) read as follows: ‘‘is a not-for- 

profit organization chartered by the State of Hawaii,’’. 

Subsec. (b)(1)(A). Pub. L. 106–554, § 1(a)(9) [title V, 

§ 504(a)], amended subpar. (A) generally. Prior to 

amendment, subpar. (A) read as follows: ‘‘to provide 

technical and managerial aids to small-business con-

cerns, by advising and counseling on matters in connec-

tion with Government procurement and property dis-

posal and on policies, principles, and practices of good 

management, including but not limited to cost ac-

counting, methods of financing, business insurance, ac-

cident control, wage incentives, computer security, and 

methods engineering, by cooperating and advising with 

voluntary business, professional, educational, and 

other nonprofit organizations, associations, and insti-

tutions and with other Federal and State agencies, by 

maintaining a clearinghouse for information concern-

ing the managing, financing, and operation of small- 

business enterprises, including information on the ben-

efits and risks of franchising, by disseminating such in-

formation, and by such other activities as are deemed 

appropriate by the Administration; and In the case of 

cosponsored activities which include the participation 

of a Federal, State, or local public official or agency, 

the Administration shall take such actions as it deems 

necessary to ensure that the cooperation does not con-

stitute or imply an endorsement by the Administration 

of or give undue recognition to the public official or 

agency, and the Administration shall ensure that it re-

ceives appropriate recognition in all cosponsored print-

ed materials, whether the participant is a profit mak-

ing concern or a governmental agency or public offi-

cial.’’ 

Subsec. (b)(1)(B). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 809], inserted at end ‘‘Notwithstanding any other pro-

vision of law, SCORE may solicit cash and in-kind con-

tributions from the private sector to be used to carry 

out its functions under this chapter, and may use pay-

ments made by the Administration pursuant to this 

subparagraph for such solicitation.’’ 

Subsec. (d)(1). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 803(1)], inserted ‘‘small business concerns owned and 

controlled by veterans,’’ after ‘‘small business con-

cerns,’’ the first place appearing in the first and second 

sentences. 

Subsec. (d)(3)(A). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 803(2)(A)], inserted ‘‘small business concerns owned 

and controlled by service-disabled veterans,’’ after 

‘‘small business concerns owned and controlled by vet-

erans,’’ in two places. 

Subsec. (d)(3)(F). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 803(2)(B)], inserted ‘‘small business concern owned and 

controlled by service-disabled veterans,’’ after ‘‘small 

business concern owned and controlled by veterans,’’. 

Subsec. (d)(4)(D). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 803(3)], inserted ‘‘small business concerns owned and 

controlled by service-disabled veterans,’’ after ‘‘small 

business concerns owned and controlled by veterans,’’. 
Pub. L. 106–554, § 1(a)(9) [title VI, § 615(b)], inserted 

‘‘qualified HUBZone small business concerns,’’ after 

‘‘small business concerns,’’. 
Subsec. (d)(4)(E), (6)(A), (C), (F), (10)(B). Pub. L. 

106–554, § 1(a)(9) [title VIII, § 803(3)], inserted ‘‘small 

business concerns owned and controlled by service-dis-

abled veterans,’’ after ‘‘small business concerns owned 

and controlled by veterans,’’. 
Subsec. (e)(1)(A). Pub. L. 106–398, § 1 [[div. A], title 

VIII, § 810(c)(1)], substituted ‘‘publish’’ for ‘‘furnish for 

publication by the Secretary of Commerce’’ in conclud-

ing provisions. 
Subsec. (e)(2). Pub. L. 106–398, § 1 [[div. A], title VIII, 

§ 810(c)(2)], added par. (2) and struck out former par. (2) 

which read as follows: ‘‘The Secretary of Commerce 

shall publish promptly in the Commerce Business Daily 

each notice required by paragraph (1).’’ 
Subsec. (e)(3). Pub. L. 106–398, § 1 [[div. A], title VIII, 

§ 810(c)(3)], substituted ‘‘publish a notice of solicita-

tion’’ for ‘‘furnish a notice to the Secretary of Com-

merce’’ in introductory provisions and struck out ‘‘by 

the Secretary of Commerce’’ after ‘‘notice is pub-

lished’’ in subpar. (A). 
Subsec. (m). Pub. L. 106–554, § 1(a)(9) [title VIII, § 811], 

added subsec. (m). 
Subsec. (n). Pub. L. 106–554, § 1(a)(8) [§ 2], added subsec. 

(n). 
1999—Subsec. (d)(1). Pub. L. 106–50, § 501(a), inserted 

‘‘small business concerns owned and controlled by serv-

ice-disabled veterans,’’ after ‘‘small business con-

cerns,’’ in two places. 
Subsec. (d)(3)(A). Pub. L. 106–50, § 501(b)(1), inserted 

‘‘small business concerns owned and controlled by vet-

erans,’’ after ‘‘small business concerns,’’ in two places. 
Subsec. (d)(3)(E). Pub. L. 106–50, § 501(b)(2), added sub-

par. (E). Former subpar. (E) redesignated (F). 
Subsec. (d)(3)(F). Pub. L. 106–50, § 501(b)(2), (3), redes-

ignated subpar. (E) as (F) and inserted ‘‘small business 

concern owned and controlled by veterans,’’ after 

‘‘small business concern,’’. Former subpar. (F) redesig-

nated (G). 
Subsec. (d)(3)(G). Pub. L. 106–50, § 501(b)(2), redesig-

nated subpar. (F) as (G). 
Subsec. (d)(4)(D), (E), (6)(A), (C), (F), (10)(B). Pub. L. 

106–50, § 501(c), inserted ‘‘small business concerns owned 

and controlled by veterans,’’ after ‘‘small business con-

cerns,’’ the first place appearing. 
Subsec. (l). Pub. L. 106–50, § 303(a), added subsec. (l). 
1997—Subsec. (b)(16). Pub. L. 105–135, § 708(3), struck 

out the par. (16) added by Pub. L. 100–590, § 127(b). See 

1988 Amendment note below. 
Subsec. (b)(17). Pub. L. 105–135, § 708, added par. (17). 
Subsec. (d)(1). Pub. L. 105–135, § 603(a)(1)(B), inserted 

‘‘qualified HUBZone small business concerns,’’ after 

‘‘small business concerns,’’ in second sentence. 
Pub. L. 105–135, § 603(a)(1)(A), which directed substi-

tution of ‘‘, qualified HUBZone small business con-

cerns, small business concerns owned and controlled by 

socially and economically disadvantaged individuals’’ 

for ‘‘,, small business concerns owned and controlled by 

socially and economically disadvantaged individuals’’ 

in first sentence, was executed by making the substi-

tution for ‘‘, small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals’’ to reflect the probable intent of Congress 

and the amendment by Pub. L. 104–106, § 4321(c)(1)(A). 

See 1996 Amendment note below. 
Subsec. (d)(3)(A). Pub. L. 105–135, § 603(a)(2)(A), in-

serted ‘‘qualified HUBZone small business concerns,’’ 

after ‘‘small business concerns,’’ in two places. 
Subsec. (d)(3)(F). Pub. L. 105–135, § 603(a)(2)(B), added 

subpar. (F). 
Subsec. (d)(4)(E). Pub. L. 105–135, § 603(a)(3), sub-

stituted ‘‘small business concerns, qualified HUBZone 

small business concerns, and’’ for ‘‘small business con-

cerns and’’ after ‘‘opportunities for’’. 
Subsec. (d)(4)(G). Pub. L. 105–135, § 415, added subpar. 

(G). 
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Subsec. (d)(6). Pub. L. 105–135, § 603(a)(4), inserted 

‘‘qualified HUBZone small business concerns,’’ after 

‘‘small business concerns,’’ wherever appearing. 
Subsec. (d)(10)(B). Pub. L. 105–135, § 603(a)(5), inserted 

‘‘qualified HUBZone small business concerns,’’ after 

‘‘small business concerns,’’. 
Subsec. (e)(1)(C). Pub. L. 105–135, § 416(c), substituted 

‘‘$100,000’’ for ‘‘$25,000’’ in two places. 
Subsec. (g)(1). Pub. L. 105–85 added subpar. (A), redes-

ignated subpars. (C) to (H) as (B) to (G), respectively, 

and struck out former subpars. (A) and (B) which read 

as follows: 
‘‘(A) the proposed procurement is for an amount not 

greater than the simplified acquisition threshold and is 

to be made through a system with interim FACNET ca-

pability certified pursuant to section 426a(a)(1) of title 

41 or with full FACNET capability certified pursuant to 

section 426a(a)(2) of title 41; 
‘‘(B)(i) the proposed procurement is for an amount 

not greater than $250,000 and is to be made through a 

system with full FACNET capability certified pursuant 

to section 426a(a)(2) of title 41; and 
‘‘(ii) a certification has been made pursuant to sec-

tion 426a(b) title 41 that Government-wide FACNET ca-

pability has been implemented;’’. 
Subsec. (k). Pub. L. 105–135, § 416(a), added subsec. (k). 
1996—Subsec. (d)(1). Pub. L. 104–106, § 4321(c)(1)(A), 

substituted ‘‘that small business concerns,’’ for ‘‘that 

small business concerns,,’’. 
Subsec. (d)(6)(C). Pub. L. 104–106, § 4321(c)(1)(B), sub-

stituted ‘‘, small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals, and small business concerns owned and con-

trolled by women’’ for ‘‘and small business concerns 

owned and controlled by the socially and economically 

disadvantaged individuals’’. 
Subsec. (f)(5). Pub. L. 104–106, § 4321(c)(2), inserted 

‘‘and’’ at end. 
1994—Subsec. (b)(1)(A). Pub. L. 103–403, § 407, inserted 

‘‘including information on the benefits and risks of 

franchising,’’ after ‘‘small-business enterprises,’’ in 

first sentence. 
Pub. L. 103–403, § 401(a)(1), provided for prospective re-

peal of amendments made by Pub. L. 98–362, § 5(a). 

Amendment by Pub. L. 98–362, § 5(a)(2), previously re-

pealed effective Oct. 1, 1994, by section 7(b) of Pub. L. 

98–362, as amended. See Effective and Termination 

Dates of 1984 Amendments notes below. 
Subsec. (b)(1)(G). Pub. L. 103–403, § 415, substituted 

‘‘this chapter and to carry out the activities authorized 

by title IV of the Women’s Business Ownership Act of 

1988’’ for ‘‘this paragraph’’. 
Subsec. (d)(1). Pub. L. 103–355, § 7106(b)(1), substituted 

‘‘, small business concerns owned and controlled by so-

cially and economically disadvantaged individuals, and 

small business concerns owned and controlled by 

women’’ for ‘‘and small business concerns owned and 

controlled by socially and economically disadvantaged 

individuals’’ in two places. 
Subsec. (d)(2)(A). Pub. L. 103–355, § 4404(b), substituted 

‘‘simplified acquisition threshold’’ for ‘‘small purchase 

threshold’’. 
Subsec. (d)(3)(A). Pub. L. 103–355, § 7106(b)(1), sub-

stituted ‘‘, small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals, and small business concerns owned and con-

trolled by women’’ for ‘‘and small business concerns 

owned and controlled by socially and economically dis-

advantaged individuals’’ in two places. 
Subsec. (d)(3)(D), (E). Pub. L. 103–355, § 7106(b)(2), (3), 

added subpars. (D) and (E) and struck out former sub-

par. (D) which read as follows: ‘‘ ‘Contractors acting in 

good faith may rely on written representations by their 

subcontractors regarding their status as either a small 

business concern or a small business concern owned and 

controlled by socially and economically disadvantaged 

individuals.’ ’’ 
Subsec. (d)(4)(D). Pub. L. 103–355, § 7106(b)(1), sub-

stituted ‘‘, small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals, and small business concerns owned and con-

trolled by women’’ for ‘‘and small business concerns 

owned and controlled by socially and economically dis-

advantaged individuals’’. 
Subsec. (d)(4)(E). Pub. L. 103–355, § 7106(b)(4), inserted 

‘‘and for small business concerns owned and controlled 

by women’’ after ‘‘(3) of this subsection’’. 
Subsec. (d)(6)(A). Pub. L. 103–355, § 7106(b)(1), sub-

stituted ‘‘, small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals, and small business concerns owned and con-

trolled by women’’ for ‘‘and small business concerns 

owned and controlled by socially and economically dis-

advantaged individuals’’. 
Subsec. (d)(6)(C). Pub. L. 103–355, § 7106(b)(1), which di-

rected that subpar. (C) be amended by substituting 

‘‘, small business concerns owned and controlled by so-

cially and economically disadvantaged individuals, and 

small business concerns owned and controlled by 

women’’ for ‘‘and small business concerns owned and 

controlled by socially and economically disadvantaged 

individuals’’, could not be executed because the words 

‘‘and small business concerns owned and controlled by 

socially and economically disadvantaged individuals’’ 

did not appear in subpar. (C). 
Subsec. (d)(6)(F), (10)(B). Pub. L. 103–355, § 7106(b)(1), 

substituted ‘‘, small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals, and small business concerns owned and con-

trolled by women’’ for ‘‘and small business concerns 

owned and controlled by socially and economically dis-

advantaged individuals’’. 
Subsec. (e)(1). Pub. L. 103–355, § 4202(d)(1)(A), sub-

stituted ‘‘$25,000’’ for ‘‘the small purchase threshold’’ 

wherever appearing. 
Subsec. (e)(3)(B). Pub. L. 103–355, § 4202(d)(1)(B), in-

serted ‘‘in the case of a contract or order estimated to 

be greater than the simplified acquisition threshold,’’ 

after ‘‘(B)’’. 
Subsec. (f)(6). Pub. L. 103–355, § 4202(d)(2), added par. 

(6). 
Subsec. (g)(1)(A) to (E). Pub. L. 103–355, § 4202(d)(3)(A), 

(B), added subpars. (A) and (B) and redesignated former 

subpars. (A) to (C) as (C) to (E), respectively. Former 

subpars. (D) and (E) redesignated (F) and (G), respec-

tively. 
Subsec. (g)(1)(F). Pub. L. 103–355, § 4202(d)(3)(A), redes-

ignated subpar. (D) as (F). Former subpar. (F) redesig-

nated (H). 
Pub. L. 103–355, § 1055(b)(2), added subpar. (F). 
Subsec. (g)(1)(G), (H). Pub. L. 103–355, § 4202(d)(3)(A), 

redesignated subpars. (E) and (F) as (G) and (H), respec-

tively. 
1992—Subsec. (a). Pub. L. 102–366, § 232(a)(1)–(5), sub-

stituted semicolon for period at end of par. (1)(B), 

‘‘; and’’ for period at end of par. (1)(C), ‘‘to subpara-

graph (A)’’ for ‘‘to (A)’’ in par. (6)(C)(i), ‘‘636(j)(10)(G)’’ 

for ‘‘636(j)(10)(H)’’ in par. (6)(C)(ii), and ‘‘to subpara-

graph (D)’’ for ‘‘to (D)’’ in par. (12)(E). 
Subsec. (b)(1)(E) to (G). Pub. L. 102–564, § 304, added 

subpar. (E) and redesignated former subpars. (E) and 

(F) as (F) and (G), respectively. 
Subsec. (c). Pub. L. 102–366, § 232(a)(7), designated sub-

sec. (c) as reserved. Former subsec. (c) redesignated (d). 
Subsec. (d). Pub. L. 102–366, § 232(a)(6), (8), redesig-

nated subsec. (c) as (d) and substituted ‘‘imposition’’ 

for ‘‘impositon’’ in par. (4)(F)(ii). Former subsec. (d) re-

designated (e). 
Subsec. (d)(11), (12). Pub. L. 102–564, § 303(a), redesig-

nated par. (12) as (11) and struck out former par. (11) 

which read as follows: ‘‘At the conclusion of each fiscal 

year, the Administration shall submit to the Senate 

Select Committee on Small Business and the Commit-

tee on Small Business of the House of Representatives 

a report on subcontracting plans found acceptable by 

any Federal agency which the Administration deter-

mines do not contain maximum practicable opportuni-

ties for small business concerns and small business con-

cerns owned and controlled by socially and economi-

cally disadvantaged individuals to participate in the 

performance of contracts described in this subsection.’’ 
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Subsecs. (e) to (g). Pub. L. 102–366, § 232(a)(6), redesig-

nated subsecs. (d) to (f) as (e) to (g), respectively. 

Former subsec. (g) redesignated (h). 
Subsec. (h). Pub. L. 102–366, § 232(a)(6), (9), redesig-

nated subsec. (g) as (h) and substituted ‘‘Administra-

tive’’ for ‘‘Administration’’ in par. (2). Former subsec. 

(h) redesignated (i). 
Subsecs. (i), (j). Pub. L. 102–366, § 232(a)(6), redesig-

nated subsecs. (h) and (i) as (i) and (j), respectively. 
1991—Subsec. (c). Pub. L. 102–191 redesignated subsec. 

(d) as (c) and struck out former subsec. (c) which relat-

ed to management and technical assistance for small 

businesses owned by women. See section 656 of this 

title. 
Subsec. (d). Pub. L. 102–191 redesignated subsec. (e) as 

(d). Former subsec. (d) redesignated (c). 
Subsec. (d)(12). Pub. L. 102–190 added par. (12). 
Subsecs. (e) to (j). Pub. L. 102–191, which directed the 

redesignation of subsecs. (e) to (j) as (d) to (k), was exe-

cuted by redesignating subsecs. (e) to (j) as (d) to (i), re-

spectively, to reflect the probable intent of Congress. 
1990—Subsec. (a)(1). Pub. L. 101–574, § 207(2), struck 

out after subpar. (C) ‘‘No contract may be entered into 

under subparagraph (B) after September 30, 1988.’’ 
Subsec. (a)(1)(B). Pub. L. 101–574, § 207(1), (3), redesig-

nated subpar. (C) as (B) and struck out former subpar. 

(B) which read as follows: ‘‘to enter into contracts with 

such agency as shall be designated by the President, to 

furnish articles, equipment, supplies, services, or mate-

rials, or to perform construction work for such agency. 

In any case in which the Administration certifies to 

any officer of such agency having procurement powers 

that the Administration is competent and responsible 

to perform any specific procurement contract to be let 

by any such officer, such officer shall let such procure-

ment contract to the Administration upon such terms 

and conditions as may be agreed upon between the Ad-

ministration and the procurement officer. If the Ad-

ministration and such procurement officer fail to agree 

on such terms and conditions, either the Administra-

tion or such officer shall promptly notify, in writing, 

the head of such agency. The head of such agency shall 

have five days (exclusive of Saturdays, Sundays, and 

legal holidays) to establish the terms and conditions 

upon which such procurement contract may be let to 

the Administration, and shall communicate in writing 

to the Administration the terms and conditions so es-

tablished. Within five days (exclusive of Saturdays, 

Sundays, and legal holidays) after the receipt of such 

written communication, the Administration shall de-

cide whether to perform such procurement contract or 

withdraw its prior certification that the Administra-

tion is competent and responsible to perform such con-

tract; and’’. 
Subsec. (a)(1)(C). Pub. L. 101–574, § 207(4), added sub-

par. (C). Former subpar. (C) redesignated (B). 
Subsec. (a)(4)(A)(i)(II), (ii)(II). Pub. L. 101–574, § 204(b), 

inserted ‘‘(or a wholly owned business entity of such 

tribe)’’ after ‘‘tribe’’. 
Subsec. (a)(17)(B)(iv). Pub. L. 101–574, § 210, amended 

cl. (iv) generally. Prior to amendment, cl. (iv) read as 

follows: ‘‘represent that it will supply the product of a 

domestic small business manufacturer or processor, ex-

cept that, the Administrator may waive the application 

of the clause, as it pertains to the furnishing of a prod-

uct manufactured or processed by a small business, for 

any class of products for which there are no small busi-

ness manufacturers or processors in the Federal mar-

ket.’’ 
Subsec. (d)(2)(A). Pub. L. 101–510, § 806(e)(2)(A), sub-

stituted ‘‘the small purchase threshold’’ for ‘‘$10,000’’. 
Subsec. (e)(1)(A). Pub. L. 101–510, § 806(e)(2)(B), in-

serted ‘‘or’’ at end of subcl. (i), substituted a comma for 

‘‘; or’’ at end of subcl. (ii), substituted ‘‘the small pur-

chase threshold’’ for ‘‘$25,000’’ in subcls. (i) and (ii), and 

struck out subcl. (iii) which read as follows: ‘‘solicit 

bids or proposals for a contract for property or services 

for a price expected to exceed $10,000, if there is not a 

reasonable expectation that at least two offers will be 

received from responsive and responsible offerors,’’. 

Subsec. (e)(1)(B), (C). Pub. L. 101–510, § 806(e)(2)(B)(i), 

substituted ‘‘the small purchase threshold’’ for 

‘‘$25,000’’ wherever appearing. 
Subsec. (g)(1). Pub. L. 101–574, § 244, substituted ‘‘sub-

section (e)(1)’’ for ‘‘subsection (a)(1)’’. 
1989—Subsec. (a)(1)(D)(i). Pub. L. 101–37, § 10(c), sub-

stituted ‘‘Program Participants’’ for ‘‘program partici-

pants’’. 
Subsec. (a)(4)(A)(i). Pub. L. 101–37, § 6(d)(1), inserted 

‘‘unconditionally’’ after ‘‘per centum’’. 
Subsec. (a)(4)(A)(ii). Pub. L. 101–37, § 6(d)(2), inserted 

‘‘unconditionally’’ after ‘‘which is’’. 
Subsec. (a)(6)(C). Pub. L. 101–37, § 7(b), which directed 

substitution of ‘‘636(j)(10)(G)’’ for ‘‘636(j)(10)(H)’’ in cl. 

(iii), could not be executed because there was no cl. 

(iii). See 1992 Amendment note above. 
Subsec. (a)(9). Pub. L. 101–37, § 17, substituted ‘‘Ad-

ministration’’ for ‘‘Administrator’’ in subpar. (A), ‘‘sec-

tion 636(j)(10)(G) of this title’’ for ‘‘section 636(j)(10)(H) 

of this title’’ in subpar. (B)(iii), and ‘‘Administration’s’’ 

for ‘‘Administrator’s’’ in subpar. (C). 
Subsec. (a)(15). Pub. L. 101–37, § 6(b), substituted ‘‘Or-

ganization’’ for ‘‘organizations’’. 
Subsec. (a)(17)(B)(ii) to (iv). Pub. L. 101–37, § 10(e), 

added cl. (ii) and redesignated former cls. (ii) and (iii) 

as (iii) and (iv), respectively. 
Subsec. (a)(18)(A). Pub. L. 101–37, § 12, struck out ‘‘cer-

tified’’ before ‘‘during such person’s term’’. 
Subsec. (a)(19)(B). Pub. L. 101–37, § 13, struck out 

‘‘, imposed by the Administrator,’’ after ‘‘disciplinary 

action’’. 
Subsec. (a)(20)(A). Pub. L. 101–37, § 14, substituted 

‘‘Business Opportunity Specialist’’ for ‘‘business oppor-

tunity specialist’’. 
Subsec. (a)(21). Pub. L. 101–37, § 16, in subpar. (B) 

struck out discretionary authority of the Adminis-

trator and preconditions respecting request prior to re-

linquishment of ownership or control in introductory 

provisions, added subpar. (C), and redesignated former 

subpars. (C) and (D) as (D) and (E), respectively. 
Subsec. (b)(1)(A). Pub. L. 101–162 amended last sen-

tence generally, substituting ‘‘the Administration shall 

ensure that it receives appropriate recognition in all 

cosponsored printed materials, whether the participant 

is a profit making concern or a governmental agency or 

public official’’ for ‘‘that the Administration is given 

primary recognition in all cosponsored printed mate-

rials, whether the participant is a profit-making con-

cern or a governmental agency or official’’. 
1988—Subsec. (a)(1)(A). Pub. L. 100–656, § 303(d), in-

serted provisions authorizing Administration appeal 

from procurement officer’s adverse decisions and pro-

viding for decision by the Secretary or agency head on 

the appeal. 
Subsec. (a)(1)(D). Pub. L. 100–656, § 303(b), added sub-

par. (D). 
Subsec. (a)(3). Pub. L. 100–656, § 303(e), amended par. 

(3) generally. Prior to amendment, par. (3) read as fol-

lows: ‘‘Any small business concern selected by the Ad-

ministration to perform any Federal Government pro-

curement contract to be let pursuant to this subsection 

shall, when practicable, participate in any negotiation 

of the terms and conditions of such contract.’’ 
Subsec. (a)(4). Pub. L. 100–656, § 207(c), amended par. 

(4) generally, in subpar. (A)(i) adding subcl. (III), in 

subpar. (A)(ii) adding subcl. (III), and in subpar. (B) 

adding cl. (iii). 
Subsec. (a)(4)(C). Pub. L. 100–656, § 209(b), added sub-

par. (C). 
Subsec. (a)(6). Pub. L. 100–656, § 209(a), designated ex-

isting provisions as subpar. (A) and added subpars. (B) 

to (E). 
Subsec. (a)(7). Pub. L. 100–656, § 303(g), designated ex-

isting provisions as subpar. (A) and added subpar. (B). 
Subsec. (a)(9). Pub. L. 100–656, § 409, amended par. (9) 

generally. Prior to amendment, par. (9) read as follows: 

‘‘Within ninety days after the effective date of this 

paragraph, the Administration shall publish in the Fed-

eral Register rules setting forth those conditions or cir-

cumstances pursuant to which a firm previously 
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deemed eligible by the Administration may be denied 

assistance under the provisions of this subsection: Pro-

vided, That no such firm shall be denied total participa-

tion in any program conducted under the authority of 

this subsection without first being afforded a hearing 

on the record in accordance with chapter 5 of title 5.’’ 
Subsec. (a)(10). Pub. L. 100–656, § 201(b), inserted sen-

tence at end requiring such program to make a sus-

tained and substantial effort to solicit applications for 

certification from small business concerns located in 

areas of concentrated unemployment or under-

employment. 
Subsec. (a)(12). Pub. L. 100–656, § 501, amended par. (12) 

generally. Prior to amendment, par. (12) read as fol-

lows: ‘‘To the maximum extent practicable the Associ-

ate Administrator for Minority Small Business and 

Capital Ownership Development shall submit, no less 

frequently than annually, a yearly estimate of the dol-

lar amounts and types of contracts required for the ef-

ficient use of any program conducted under the author-

ity of this subsection, to each agency which may par-

ticipate in such program.’’ 
Subsec. (a)(15). Pub. L. 100–656, § 207(a), added par. (15). 
Subsec. (a)(16). Pub. L. 100–656, § 303(c), added par. (16). 
Subsec. (a)(17). Pub. L. 100–656, § 303(h), added par. 

(17). 
Subsec. (a)(18). Pub. L. 100–656, § 402, added par. (18). 
Subsec. (a)(19). Pub. L. 100–656, § 403, added par. (19). 
Subsec. (a)(20). Pub. L. 100–656, § 404, added par. (20). 
Subsec. (a)(21). Pub. L. 100–656, § 407, added par. (21). 
Subsec. (b)(1)(A). Pub. L. 100–590, § 131(b), inserted 

‘‘that any Administration program participating in 

such cosponsored activities receives appropriate rec-

ognition and publicity, and’’ in provisions preceding cl. 

(i), inserted ‘‘, executed on behalf of the agency by an 

employee of the agency in Washington, District of Co-

lumbia, and who shall also approve, in advance, any 

printed materials to be distributed at the conference,’’ 

in cl. (1), and inserted provisions at end which author-

ized Administration, in case of cosponsored activities, 

to ensure that cooperation does not constitute endorse-

ment or give undue recognition to public official or 

agency, and that Administration is given primary rec-

ognition in all cosponsored printed materials. 
Subsec. (b)(16). Pub. L. 100–533, § 202, and Pub. L. 

100–590, § 127(b), made identical amendments adding par. 

(16). 
Subsec. (c). Pub. L. 100–590, § 127(a), amended subsec. 

(c) generally, inserting provisions substantially iden-

tical to provisions contained in prior general amend-

ment by Pub. L. 100–533, § 201. 
Pub. L. 100–533, § 201, amended subsec. (c) generally. 

Prior to amendment, subsec. (c) read as follows: ‘‘The 

Administration shall from time to time make studies 

of matters materially affecting the competitive 

strength of small business, and of the effect on small 

business of Federal laws, programs, and regulations, 

and shall make recommendations to the appropriate 

Federal agency or agencies for the adjustment of such 

programs and regulations to the needs of small busi-

ness.’’ 
Subsec. (d)(4)(F). Pub. L. 100–656, § 304(a), added sub-

par. (F). 
1987—Subsec. (a)(14)(B), (C). Pub. L. 100–26, § 10(b)(3), 

substituted ‘‘section 644(o)’’ for ‘‘section 644(n)’’. 
1986—Subsec. (a)(1). Pub. L. 99–567, § 2, substituted 

provision that no contract may be entered into under 

subpar. (B) after Sept. 30, 1988, for provision that no 

such contract could be entered into prior to Oct. 1, 1983, 

nor after Sept. 30, 1985, in closing provisions. 
Subsec. (a)(1)(A). Pub. L. 99–500 and Pub. L. 99–591, 

§ 101(c) [§ 921(b)(2)], Pub. L. 99–661, § 921(b)(2), amended 

subpar. (A) identically, inserting provision that a con-

tract not be awarded if the award would result in a cost 

to the awarding agency which exceeds a fair market 

price. 
Subsec. (a)(1)(B). Pub. L. 99–567, § 1(a), struck out 

‘‘(other than the Department of Defense or any compo-

nent thereof)’’ after ‘‘contracts with such agency’’. 
Subsec. (a)(2). Pub. L. 99–567, § 3, substituted provision 

that the authority to waive bonds as provided in par. 

(2) may not be exercised after Sept. 30, 1988, for provi-

sion that such authority could not be exercised prior to 

Oct. 1, 1983, nor after Sept. 30, 1985, in closing provi-

sions. 
Subsec. (a)(4). Pub. L. 99–272, § 18015(b), in amending 

par. (4) generally, included economically disadvantaged 

Indian tribe within definition of ‘‘socially and economi-

cally disadvantaged small business concern’’. 
Subsec. (a)(6). Pub. L. 99–272, § 18015(c), inserted provi-

sion enumerating factors to be considered by the Ad-

ministration in determining the economic disadvan-

tage of an Indian tribe. 
Subsec. (a)(13). Pub. L. 99–272, § 18015(d), added par. 

(13). 
Subsec. (a)(14). Pub. L. 99–500 and Pub. L. 99–591, 

§ 101(c) [§ 921(c)(1)], Pub. L. 99–661, § 921(c)(1), amended 

subsec. (a) identically, adding par. (14). 
Subsec. (e)(1). Pub. L. 99–500 and Pub. L. 99–591, 

§ 101(c) [§ 921(a)], Pub. L. 99–661, § 921(a), amended par. (1) 

identically, in subpar. (A) substituting ‘‘$25,000’’ for 

‘‘$10,000’’ in cls. (i) and (ii), adding cl. (iii), and in provi-

sion following cl. (iii) substituting ‘‘subsection (f) of 

this section’’ for ‘‘subsection (b) of this section’’, add-

ing subpar. (B), and redesignating former subpar. (B) as 

(C). 
Subsec. (f). Pub. L. 99–500 and Pub. L. 99–591, § 101(c) 

[§ 922(d)], Pub. L. 99–661, § 922(d), amended subsec. (f) 

identically, substituting ‘‘subparagraph (A) or (B) of 

subsection (e)(1) of this section’’ for ‘‘subsection 

(e)(1)(A) of this section’’ in provisions preceding par. 

(1). 
1984—Subsec. (b)(1)(A). Pub. L. 98–362, §§ 5(a)(2), 7(b), 

inserted provisions at end of subpar. (A) relating to 

providing of assistance through cooperation of cospon-

sors, and provisions respecting activities of the Admin-

istration related to furnishing of assistance by cospon-

sors, and provided for the future repeal of such provi-

sions. See Effective and Termination Dates of 1984 

Amendments note below. 
Pub. L. 98–362, § 5(a)(1), inserted ‘‘computer security,’’ 

after ‘‘wage incentives,’’. 
Subsec. (b)(7)(C). Pub. L. 98–577, § 401, inserted ‘‘Not-

withstanding the first sentence of this subparagraph, 

the Administration may not establish an exemption 

from referral or notification or refuse to accept a refer-

ral or notification from a Government procurement of-

ficer made pursuant to subparagraph (A) or (B) of this 

paragraph, but nothing in this paragraph shall require 

the processing of an application for certification if the 

small business concern to which the referral pertains 

declines to have the application processed.’’ 
Subsec. (d)(1). Pub. L. 98–577, § 402(a), inserted 

‘‘, including contracts and subcontracts for sub-

systems, assemblies, components, and related services 

for major systems. It is further the policy of the United 

States that its prime contractors establish procedures 

to ensure the timely payment of amounts due pursuant 

to the terms of their subcontracts with small business 

concerns and small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals’’. 
Subsec. (d)(3)(A). Pub. L. 98–577, § 402(b), inserted 

‘‘, including contracts and subcontracts for sub-

systems, assemblies, components, and related services 

for major systems. It is further the policy of the United 

States that its prime contractors establish procedures 

to ensure the timely payment of amounts due pursuant 

to the terms of their subcontracts with small business 

concerns and small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals’’. 
Subsec. (e). Pub. L. 98–577, § 404(a), added subsec. (e). 

Former subsec. (e), which related to notice and publica-

tion of procurement actions, exceptions, departmental 

procedures, contents of notice, sole source contracts 

and unsolicited proposals, was struck out. 
Subsecs. (f) to (j). Pub. L. 98–577 added subsecs. (f) to 

(j). 
1983—Subsec. (a)(1). Pub. L. 98–47, § 2, substituted pro-

vision that no contract may be entered into under sub-
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par. (B) prior to Oct. 1, 1983, nor after Sept. 30, 1985, for 

provision that such contracts may not be entered into 

after Sept. 30, 1981. 
Subsec. (a)(1)(B). Pub. L. 98–47, § 1(a), substituted 

‘‘(other than the Department of Defense or any compo-

nent thereof) as shall be designated by the President’’ 

for ‘‘, as shall be designated by the President within 60 

days after the effective date of this paragraph’’. 
Subsec. (a)(2). Pub. L. 98–47, § 3, substituted provision 

that the authority to waive bonds as provided in par. 

(2) may not be exercised prior to Oct. 1, 1983, nor after 

Sept. 30, 1985, for provision that par. (2) shall not apply 

after Sept. 30, 1981. 
Subsec. (e). Pub. L. 98–72 amended subsec. (e) gener-

ally, designating existing provisions as par. (1) and in 

par. (1) as so designated substituting: ‘‘It shall be the 

duty of the Secretary of Commerce, and the Secretary 

is hereby empowered, to obtain notice of all proposed 

competitive and noncompetitive civilian and defense 

procurement actions of $10,000 and above from any Fed-

eral department, establishment or agency (hereinafter 

in this subsection referred to as ‘department’) engaged 

in procurement of property, supplies, and services in 

the United States; and to publicize such notices in the 

daily publication Commerce Business Daily, imme-

diately after the necessity for the procurement is es-

tablished: Provided, That nothing in this paragraph 

shall require publication of such notices with respect to 

those procurements in which it is determined on a case- 

by-case basis that (A) the procurement for security rea-

sons is of a classified nature; (B) the Federal depart-

ment’s need for the property, supplies, or services is of 

such unusual and compelling urgency that the Govern-

ment would be seriously injured if the time periods pro-

vided for in paragraph (2) were complied with; (C) a for-

eign government reimburses the Federal department 

for the cost of the procurement of the property, sup-

plies, or services for such government and only one 

source is available, or the terms of an international 

agreement or treaty between the United States and a 

foreign government authorize or require that all such 

procurement shall be from sources specified within 

such international agreement or treaty; (D) the pro-

curement is made from another Government depart-

ment or agency, or a mandatory source of supply; (E) 

the procurement is for utility services and only one 

source is available; (F) the procurement is made 

against an order placed under a requirement or similar 

contract, including orders for perishable subsistence 

supplies; (G) the procurement results from acceptance 

of a proposal pursuant to the Small Business Innova-

tion Development Act of 1982 or an unsolicited proposal 

that demonstrates a unique or innovative research con-

cept and publication of such unsolicited proposal would 

improperly disclose the originality of thought or inno-

vativeness of the proposed research; or (H) it is deter-

mined in writing by the head of the Federal depart-

ment, with the concurrence of the Administrator, that 

advance notice is not appropriate or reasonable’’ for ‘‘It 

shall be the duty of the Secretary of Commerce, and he 

is empowered, to obtain notice of all proposed defense 

procurement actions of $10,000 and above, and all civil-

ian procurement actions of $5,000 and above, from any 

Federal department, establishment, or agency engaged 

in procurement of supplies and services in the United 

States; and to publicize such notices in the daily publi-

cation ‘United States Department of Commerce Synop-

sis of the United States Government Proposed Procure-

ments, Sales, and Contract Awards’, immediately after 

the necessity for the procurement is established; except 

that nothing herein shall require publication of such 

notices with respect to those procurements (1) which 

for security reasons are of a classified nature, or (2) 

which involve perishable subsistence supplies, or (3) 

which are for utility services and the procuring agency 

in accordance with applicable law has predetermined 

the utility concern to whom the award will be made, or 

(4) which are of such unusual and compelling emer-

gency that the Government would be seriously injured 

if bids or offers were permitted to be made more than 

15 days after the issuance of the invitation for bids or 

solicitation for proposals, or (5) which are made by an 

order placed under an existing contract, or (6) which 

are made from another Government department or 

agency, or a mandatory source of supply, or (7) which 

are for personal or professional services, or (8) which 

are for services from educational institutions, or (9) in 

which only foreign sources are to be solicited, or (10) 

for which it is determined in writing by the procuring 

agency, with the concurrence of the Administrator, 

that advance publicity is not appropriate or reason-

able’’, and adding pars. (2) to (6). 
1980—Subsec. (a)(1), (2). Pub. L. 96–481, § 101, sub-

stituted ‘‘September 30, 1981’’ for ‘‘September 30, 1980’’. 
Subsec. (a)(8). Pub. L. 96–481, § 105, substituted provi-

sions that all determinations may pursuant to par. (5) 

with respect to whether a group has been subjected to 

prejudice or bias shall be made by the Administrator 

after consultation with the Associate Administrator 

for Minority Small Business and Capital Ownership De-

velopment and that all other determinations made pur-

suant to (4), (5), (6), and (7) shall be made by the Associ-

ate Administrator for Minority Small Business and 

Capital Ownership Development under the supervision 

of, and responsible to the Administrator, for provision 

that all determinations made pursuant to pars. (4), (5), 

(6) and (7), shall be made by the Associate Adminis-

trator for Minority Small Business and Capital Owner-

ship Development. 
Subsec. (d)(3)(C). Pub. L. 96–302 included in the pre-

sumption of being disadvantaged individuals Asian Pa-

cific Americans. 
1978—Subsec. (a). Pub. L. 95–507, § 202(a), redesignated 

pars. (1) and (2) as (1)(A) and (C) and as redesignated in-

serted provision giving the Administration sole discre-

tion in choosing procurement requirements from agen-

cies or departments for use in the program, provided 

that the terms and conditions of the proposed contract 

are to be negotiated, made provision for the submission 

of stalemated matters for resolution, and added pars. 

(1)(B) and (2) to (12). 
Subsec. (b)(1). Pub. L. 95–510 substituted in subpar. 

(B) provisions relating to the establishment and imple-

mentation of volunteer programs for provisions relat-

ing to the use of office facilities etc., and the payment 

of transportation expenses and per diem allowances and 

added subpars. (C) to (F). 
Subsec. (d). Pub. L. 95–507, § 211, substituted provi-

sions relating to the performance of contracts by small 

business concerns, requiring, among other things, the 

inclusion of a specific contract clause in most Federal 

prime contracts, requiring as a condition of the solici-

tation of any offer of a Federal contract in excess of 

$500,000, the submission of a summary contract plan, 

and relating to incentives for small business sub-

contracting, contract eligibility, breach of contract or 

subcontract, administrative review of contract solicita-

tion and subcontract planning, and relating to submis-

sion to congressional committees of a report on sub-

contracting plans for provisions relating generally to 

the small business subcontract program and regula-

tions issued thereunder. 
1977—Subsec. (b)(7). Pub. L. 95–89, in revising par. (7), 

incorporated existing introductory text in provisions 

designated subpar. (A) and substituted ‘‘with respect to 

all elements of responsibility, including, but not lim-

ited to, capability, competency, capacity, credit, integ-

rity, perseverance, and tenacity, of any small business 

concern or group of such concerns to receive and per-

form a specific Government contract’’ for ‘‘with respect 

to the competency, as to capacity and credit, of any 

small-business concern or group of such concerns to 

perform a specific Government contract’’; added sub-

par. (B); and incorporated existing end text in provi-

sions designated subpar. (C), substituting therein ‘‘cer-

tified by the Administration pursuant to (A) or (B) to 

be a responsible or eligible Government contractor as 

to a specific Government contract’’ for ‘‘certified by or 

under the authority of the Administration to be a com-

petent Government contractor with respect to capacity 
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and credit as to a specific Government contract’’ and 

‘‘shall let’’ and ‘‘other requirement of responsibility or 

eligibility’’ for ‘‘are authorized to let’’ and ‘‘other re-

quirement with respect to capacity and credit’’. 
1970—Subsec. (b)(15). Pub. L. 91–375 substituted ‘‘sec-

tion 3204 of title 39’’ for ‘‘section 4154 of title 39’’. 
1967—Subsec. (b)(1)(B). Pub. L. 90–104, § 105, designated 

existing provisions as cl. (i) and added cl. (ii). 
Subsec. (b)(13). Pub. L. 90–104, § 106, substituted ‘‘advi-

sory boards and committees’’ for ‘‘small business advi-

sory boards and committees truly representative of 

small business’’, included achievement of purposes of 

the Small Business Investment Act of 1958, and re-

quired the Administrator to call board and committee 

meetings, pay transportation expenses and per diem al-

lowances, and rent temporarily necessary accommoda-

tions to facilitate conduct of meetings. 
Subsec. (b)(15). Pub. L. 90–104, § 107, added par. (15). 
1966—Subsec. (b)(1). Pub. L. 89–754 designated existing 

provisions as subpar. (A) and added subpar. (B). 
1964—Subsec. (b)(14). Pub. L. 88–560 added par. (14). 
1961—Subsec. (d). Pub. L. 87–305, § 7, added subsec. (d). 
Subsec. (e). Pub. L. 87–305, § 8, added subsec. (e). 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–398, § 1 [[div. A], title VIII, § 810(e)], Oct. 

30, 2000, 114 Stat. 1654, 1654A–210, provided that: ‘‘The 

amendments made by this section [amending this sec-

tion and sections 416 and 426 of Title 41, Public Con-

tracts] shall take effect on October 1, 2000. The amend-

ments made by subsections (a), (b), and (c) [amending 

this section and section 416 of Title 41] shall apply with 

respect to solicitations issued on or after that date.’’ 

EFFECTIVE DATE OF 1997 AMENDMENTS 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 
Amendment by Pub. L. 105–85 effective 180 days after 

Nov. 18, 1997, see section 850(g) of Pub. L. 105–85, set out 

as a note under section 2302c of Title 10, Armed Forces. 

EFFECTIVE DATE OF 1996 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 104–106, see section 4401 of Pub. L. 104–106, set 

out as a note under section 251 of Title 41, Public Con-

tracts. 

EFFECTIVE DATE OF 1994 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 103–355, see section 10001 of Pub. L. 103–355, set 

out as a note under section 251 of Title 41, Public Con-

tracts. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–37 applicable as if in-

cluded in Pub. L. 100–656, see section 32 of Pub. L. 

101–37, set out as a note under section 631 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by sections 207(a), (c) and 303(d), (e) of 

Pub. L. 100–656 effective Nov. 15, 1988, see section 803(a) 

of Pub. L. 100–656, set out as a note under section 631 of 

this title. 
Amendment by sections 201(b), 303(c), (g), (h), 304(a), 

402–404, and 409 of Pub. L. 100–656 effective Aug. 15, 1989, 

see section 803(b)(1)(A)–(C) of Pub. L. 100–656, as amend-

ed, set out as a note under section 631 of this title. 
Amendment by section 407 of Pub. L. 100–656 effective 

with respect to contracts entered into on or after June 

1, 1989, see section 803(b)(3) of Pub. L. 100–656, as amend-

ed, set out as a note under section 631 of this title. 
Amendment by sections 209 and 303(b) of Pub. L. 

100–656 effective Oct. 1, 1989, see section 803(b)(4)(A), (B) 

of Pub. L. 100–656, as amended, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Amendment by section 10(b)(3) of Pub. L. 100–26 appli-

cable as if included in each instance of the Defense Ac-

quisition Improvement Act (as specified in section 2 of 

Pub. L. 100–26) [title X of section 101(c) of Pub. L. 99–500 

and Pub. L. 99–591, and title IX of div. A of Pub. L. 

99–661] when each was enacted [Oct. 18, 1986, Oct. 30, 

1986, and Nov. 14, 1986, respectively], see section 12(c) of 

Pub. L. 100–26, set out as a note under section 632 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 101(c) [title X, § 921(b)(2), 

(c)(1)] of Pub. L. 99–500 and Pub. L. 99–591, and section 

921(b)(2), (c)(1) of Pub. L. 99–661 effective Oct. 1, 1987, see 

section 101(c) of Pub. L. 99–500 and Pub. L. 99–591, and 

section 921(g) of Pub. L. 99–661, set out as a note under 

section 632 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1984 

AMENDMENTS 

Section 401(a) of Pub. L. 103–403, as amended by Pub. 

L. 105–135, title V, § 504, Dec. 2, 1997, 111 Stat. 2624; Pub. 

L. 106–554, § 1(a)(9) [title V, § 504(b)], Dec. 21, 2000, 114 

Stat. 2763, 2763A–696, provided that: 

‘‘(1) REPEAL.—The amendments made by section 5(a) 

of Small Business Computer Security and Education 

Act of 1984 [Pub. L. 98–362, amending this section] (15 

U.S.C. 633 note) are hereby repealed. 

‘‘(2) EFFECTIVE DATE.—Paragraph (1) shall take effect 

on September 30, 2003.’’ 

[Repeal by section 401(a) of Pub. L. 103–403, set out as 

a note above, effective Sept. 30, 1997, was not executed 

to reflect the probable intent of Congress and subse-

quent amendment by Pub. L. 105–135, changing the ef-

fective date to Sept. 30, 2000. Similarly, repeal effective 

Sept. 30, 2000, was not executed because of subsequent 

amendment by Pub. L. 106–554, changing the effective 

date to Sept. 30, 2003.] 

Amendment by section 5(a)(1), (2) of Pub. L. 98–362 ef-

fective Oct. 1, 1984, and amendment by section 5(a)(2) of 

Pub. L. 98–362 repealed Oct. 1, 1994, see section 7 of Pub. 

L. 98–362, as amended, set out as a note under section 

633 of this title. 

Section 404(b) of Pub. L. 98–577 provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] shall take effect with respect to any solicitation 

for bids or proposals issued after March 31, 1985.’’ 

EFFECTIVE DATE OF 1983 AMENDMENTS 

Section 1(b)(1), (2) of Pub. L. 98–72 provided that: 

‘‘(1) Except as to the amendments made to section 

8(e)(4) of the Small Business Act as added by section (a) 

of this Act [subsec. (e)(4) of this section], the amend-

ments made by this Act [amending this section] shall 

apply to procurement actions initiated ninety days 

after the date of enactment of this Act [Aug. 11, 1983]. 

‘‘(2) The amendments made to section 8(e)(4) of the 

Small Business Act as added by section (a) of this Act 

shall apply to procurement actions initiated on or after 

October 1, 1983.’’ 

Section 1(b) of Pub. L. 98–47 provided that: ‘‘The des-

ignation of an agency pursuant to the amendment 

made by subsection (a) [amending this section] shall be 

made not later than sixty days after the date of enact-

ment of this Act [July 13, 1983].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–510 effective Oct. 1, 1979, 

see section 105 of Pub. L. 95–510, set out as a note under 

section 634 of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

For effective date of amendment by Pub. L. 91–375, 

see section 15(a) of Pub. L. 91–375, set out as an Effec-

tive Date note preceding section 101 of Title 39, Postal 

Service. 
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TRANSFER OF FUNCTIONS 

Transfer to Director of ACTION [now Corporation for 

National and Community Service] of functions of Small 

Business Administration under subsec. (b) of this sec-

tion insofar as they relate to individuals or groups of 

persons cooperating with it in the furtherance of pur-

poses of this section, such individuals or groups of per-

sons, in providing technical and managerial aids to 

small concerns, remaining subject to direction of Small 

Business Administration, see section 601 of Pub. L. 

93–113, set out as a note under section 5041 of Title 42, 

The Public Health and Welfare, which superseded sec-

tion 2(a)(3) of Reorg. Plan No. 1 of 1971, eff. July 1, 1971, 

36 F.R. 11181, 85 Stat. 819, set out in the Appendix to 

Title 5, Government Organization and Employees. 

REGULATIONS 

Pub. L. 106–50, § 303(c), Aug. 17, 1999, 113 Stat. 243, pro-

vided that: ‘‘Not later than 30 days after the date of the 

enactment of this section [Aug. 17, 1999], the Adminis-

trator of the Small Business Administration shall issue 

such guidelines as the Administrator determines to be 

necessary to carry out this section [amending this sec-

tion and enacting provisions set out as a note under 

this section] and the amendment made by this sec-

tion.’’ 

ENHANCED PUBLICITY DURING OPERATION ALLIED 

FORCE 

Pub. L. 106–50, § 303(b), Aug. 17, 1999, 113 Stat. 243, pro-

vided that: ‘‘For the duration of Operation Allied Force 

and for 120 days thereafter, the Administration shall 

enhance its publicity of the availability of assistance 

provided pursuant to the amendment made by this sec-

tion [amending this section], including information re-

garding the appropriate local office at which affected 

small businesses may seek such assistance.’’ 

FEDERAL ACQUISITION REGULATION 

Section 416(b) of Pub. L. 105–135 provided that: ‘‘The 

Federal Acquisition Regulation shall be amended to 

provide uniform implementation of the amendments 

made by this section [amending this section].’’ 

IMPLEMENTATION OF AMENDMENT BY PUB. L. 105–85 

Section 850(e)(3) of Pub. L. 105–85 provided that: ‘‘The 

amendments made by paragraphs (1) and (2) [amending 

this section and section 416 of Title 41, Public Con-

tracts] shall be implemented in a manner consistent 

with any applicable international agreements.’’ 

MOBILE RESOURCE CENTER PILOT PROGRAM 

Section 406 of Pub. L. 103–403 provided that: 

‘‘(a) ESTABLISHMENT.—The Administrator of the 

Small Business Administration may establish and 

carry out in each of fiscal years 1995, 1996, and 1997 a 

mobile resource pilot program (hereafter in this section 

referred to as the ‘program’) in accordance with the re-

quirements of this section. 

‘‘(b) MOBILE RESOURCE CENTER VEHICLES.—Under the 

program, the Administration may use mobile resource 

center vehicles to provide technical assistance, infor-

mation, and other services available from the Small 

Business Administration to traditionally underserved 

populations. Two of such vehicles should be utilized in 

rural areas and 2 of such vehicles should be utilized in 

urban areas. 

‘‘(c) REPORT TO CONGRESS.—If the Administrator con-

ducts the program authorized in this section, the Ad-

ministrator shall, not later than December 31, 1996, 

transmit to the Congress a report containing the re-

sults of such program, together with recommendations 

for appropriate legislative and administrative action. 

‘‘(d) AUTHORIZATION OF APPROPRIATIONS.—There are 

authorized to be appropriated to carry out this section 

$900,000 for each of fiscal years 1995, 1996, and 1997, such 

sums to remain available until expended. Of such 

sums— 

‘‘(1) $800,000 may be made available for the purchase 

or lease of mobile resource center vehicles and oper-

ating expenses; and 
‘‘(2) $100,000 may be made available for studies, 

startup expenses, and other administrative ex-

penses.’’ 

PROJECTS FUNDED PURSUANT TO FORMER PROVISIONS 

Section 3 of Pub. L. 102–191 provided that: ‘‘Projects 

funded pursuant to the provisions of former subsection 

(c) [15 U.S.C. 637(c)] shall be deemed to be funded under 

and shall be treated as if funded under section 28 of the 

Small Business Act [15 U.S.C. 656], as added by section 

2.’’ 

TWO-YEAR RULE FOR ELIGIBILITY IN MINORITY SMALL 

BUSINESS AND CAPITAL OWNERSHIP DEVELOPMENT 

PROGRAM 

Section 203 of Pub. L. 101–574 provided that: 
‘‘(a) IN GENERAL.—The Small Business Administra-

tion may prescribe a minimum period of time during 

which a prospective Program Participant must be in 

operation in order to meet the eligibility requirements 

of section 8(a)(7)(A) of the Small Business Act (15 

U.S.C. 637(a)(7)(A)), only if the Administration provides 

a waiver of such minimum period as set forth in sub-

section (b). 
‘‘(b) WAIVER OF MINIMUM PERIOD OF OPERATION.—(1) 

The Administration shall provide that any requirement 

it establishes regarding the period of time a prospec-

tive Program Participant must be in operation may be 

waived and, a prospective Program Participant, who 

otherwise meets the requirements of section 8(a)(7)(A) 

of the Small Business Act [15 U.S.C. 637(a)(7)(A)], shall 

be considered to have demonstrated reasonable pros-

pects for success, if— 
‘‘(A) the individual or individuals upon whom eligi-

bility is to be based have substantial and dem-

onstrated business management experience; 
‘‘(B) the prospective Program Participant has dem-

onstrated technical expertise to carry out its busi-

ness plan with a substantial likelihood for success; 
‘‘(C) the prospective Program Participant has ade-

quate capital to carry out its business plan; 
‘‘(D) the prospective Program Participant has a 

record of successful performance on contracts from 

governmental and nongovernmental sources in the 

primary industry category in which the prospective 

Program Participant is seeking Program certifi-

cation; and 
‘‘(E) the prospective Program Participant has, or 

can demonstrate its ability to timely obtain, the per-

sonnel, facilities, equipment, and any other require-

ments needed to perform such contracts. 
‘‘(2) The authority to make the determination that a 

prospective Program Participant has demonstrated its 

potential for success by meeting the criteria specified 

in paragraph (1) of this subsection shall be made by the 

Administrator of the Small Business Administration, 

or a designee of such officer.’’ 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

CREDIT FOR INDIAN CONTRACTING IN MEETING CERTAIN 

MINORITY SUBCONTRACTING GOALS 

For provisions that credit toward meeting a sub-

contracting goal specified in a Department of Defense 

contract in implementing subsec. (d) of this section 

may be given for work performed on Indian land or by 

certain Indian joint ventures, see section 832 of Pub. L. 

101–189, set out as a note under section 2302 of Title 10, 

Armed Forces. 
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TEST PROGRAM FOR NEGOTIATION OF COMPREHENSIVE 

SMALL BUSINESS SUBCONTRACTING PLANS 

Section 402 of Pub. L. 101–574 provided that: ‘‘To fa-

cilitate participation in the test program for the nego-

tiation of comprehensive small business subcontracting 

plans pursuant to section 834 of the National Defense 

Authorization Act for Fiscal Years 1990 and 1991 (Public 

Law 101–189; 103 Stat. 1510) [set out below], subsection 

(d) of such section is hereby suspended for the period of 

the test program as specified in subsection (e) of such 

section.’’ 

Pub. L. 101–189, div. A, title VIII, § 834, Nov. 29, 1989, 

103 Stat. 1509, as amended by Pub. L. 102–484, div. A, 

title VIII, § 805, Oct. 23, 1992, 106 Stat. 2447; Pub. L. 

103–355, title VII, § 7103, Oct. 13, 1994, 108 Stat. 3368; Pub. 

L. 104–106, div. A, title VIII, § 811, Feb. 10, 1996, 110 Stat. 

394; Pub. L. 105–85, div. A, title VIII, § 822, Nov. 18, 1997, 

111 Stat. 1840; Pub. L. 106–65, div. A, title VIII, § 817, Oct. 

5, 1999, 113 Stat. 712; Pub. L. 106–398, § 1 [[div. A], title 

X, § 1087(g)(1)], Oct. 30, 2000, 114 Stat. 1654, 1654A–293, 

provided that: 

‘‘(a) TEST PROGRAM.—(1) The Secretary of Defense 

shall establish a test program under which contracting 

activities in the military departments and the Defense 

Agencies are authorized to undertake one or more dem-

onstration projects to determine whether the negotia-

tion and administration of comprehensive subcontract-

ing plans will reduce administrative burdens on con-

tractors while enhancing opportunities provided under 

Department of Defense contracts for small business 

concerns and small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals. In selecting the contracting activities to un-

dertake demonstration projects, the Secretary shall 

take such action as is necessary to ensure that a broad 

range of the supplies and services acquired by the De-

partment of Defense are included in the test program. 

‘‘(2) In developing the test program, the Secretary of 

Defense shall— 

‘‘(A) consult with the Administrator of the Small 

Business Administration; and 

‘‘(B) provide an opportunity for public comment on 

the test program. 

‘‘(b) COMPREHENSIVE SMALL BUSINESS SUBCONTRACT-

ING PLAN.—(1) In a demonstration project under the 

test program, the Secretary of a military department 

or head of a Defense Agency shall negotiate, monitor, 

and enforce compliance with a comprehensive sub-

contracting plan with a Department of Defense con-

tractor described in paragraph (3). 

‘‘(2) The comprehensive subcontracting plan of a con-

tractor— 

‘‘(A) shall apply to the entire business organization 

of the contractor or to one or more of the contrac-

tor’s divisions or operating elements, as specified in 

the subcontracting plan; and 

‘‘(B) shall cover each Department of Defense con-

tract that is entered into by the contractor and each 

subcontract that is entered into by the contractor as 

the subcontractor under a Department of Defense 

contract. 

‘‘(3) A Department of Defense contractor referred to 

in paragraph (1) is, with respect to a comprehensive 

subcontracting plan negotiated in any fiscal year, a 

business concern that, during the immediately preced-

ing fiscal year, furnished the Department of Defense 

with supplies or services (including professional serv-

ices, research and development services, and construc-

tion services) pursuant to at least three Department of 

Defense contracts having an aggregate value of at least 

$5,000,000. 

‘‘(c) WAIVER OF CERTAIN SMALL BUSINESS ACT SUB-

CONTRACTING PLAN REQUIREMENTS.—A Department of 

Defense contractor is not required to negotiate or sub-

mit a subcontracting plan under paragraph (4) or (5) of 

section 8(d) of the Small Business Act (15 U.S.C. 637(d)) 

with respect to a Department of Defense contract if— 

‘‘(1) the contractor has negotiated a comprehensive 

subcontracting plan under the test program that in-

cludes the matters specified in section 8(d)(6) of the 

Small Business Act (15 U.S.C. 637(d)(6)); 
‘‘(2) such matters have been determined acceptable 

by the Secretary of the military department or head 

of a Defense Agency negotiating such comprehensive 

subcontracting plan; and 
‘‘(3) the comprehensive subcontracting plan applies 

to the contract. 
‘‘(d) FAILURE TO MAKE A GOOD FAITH EFFORT TO COM-

PLY WITH A COMPANY-WIDE SUBCONTRACTING PLAN.—A 

contractor that has negotiated a comprehensive sub-

contracting plan under the test program shall be sub-

ject to section 8(d)(4)(F) of the Small Business Act (15 

U.S.C. 637(d)(4)(F)) regarding the assessment of liq-

uidated damages for failure to make a good faith effort 

to comply with its company-wide plan and the goals 

specified in that plan. 
‘‘(e) TEST PROGRAM PERIOD.—The test program au-

thorized by subsection (a) shall begin on October 1, 

1990, unless Congress adopts a resolution disapproving 

the test program. The test program shall terminate on 

September 30, 2005. 
‘‘(f) REPORT.—(1) Not later than March 1, 1994, the 

Secretary of Defense shall submit a report on the re-

sults of the test program to the Committees on Armed 

Services and on Small Business of the Senate and the 

House of Representatives. 
‘‘(2) Before submitting such report to the committees 

referred to in paragraph (1), the Secretary shall trans-

mit the proposed report to the Administrator of the 

Small Business Administration. The report submitted 

to the committees shall include any comments and rec-

ommendations relating to the report that are transmit-

ted to the Secretary by the Administrator before the 

date specified in such paragraph. 
‘‘(g) DEFINITIONS.—As used in this section: 

‘‘(1) The term ‘small business concern’ shall have 

the same meaning as is provided in section 8(d)(3)(C) 

of the Small Business Act (15 U.S.C. 637(d)(3)(C)), and 

includes a small business concern owned and con-

trolled by socially and economically disadvantaged 

individuals. 
‘‘(2) The term ‘small business concern owned and 

controlled by socially and economically disadvan-

taged individuals’ shall have the same meaning as is 

provided in section 8(d)(3)(C) of the Small Business 

Act (15 U.S.C. 637(d)(3)(C)).’’ 

CONTRACT OPTIONS AND MODIFICATIONS 

Section 303(f) of Pub. L. 100–656, as amended by Pub. 

L. 101–37, § 10(d), June 15, 1989, 103 Stat. 73, provided 

that: 
‘‘(1) The Small Business Administration shall make 

substantial and sustained efforts to achieve a maxi-

mum ten-day period as the average processing time for 

approving options and modifications to contracts 

awarded pursuant to section 8(a) of the Small Business 

Act (15 U.S.C. 637(a)) and submitted to such Adminis-

tration for approval. 
‘‘(2) Within sixty days after the date of enactment of 

this Act [Nov. 15, 1988], the Small Business Administra-

tion, and the appropriate Federal agency, shall make 

substantial and sustained efforts to negotiate contract 

modifications for fair market price for any and all un-

priced options contained in active contracts previously 

awarded pursuant to section 8(a) of the Small Business 

Act (15 U.S.C. 637(a)) with the contractor that was ini-

tially awarded such contract. 
‘‘(3) During the period of time described in paragraph 

(2), such agencies shall refrain from procuring such re-

quirements from alternative sources except that, no 

delay may be incurred pursuant to this paragraph that 

would cause substantial harm to a public interest. 
‘‘(4) The Small Business Administration shall take 

appropriate actions, including publication in the Fed-

eral Register, to advise small business concerns and 

Federal agencies of the requirements of this sub-

section. 
‘‘(5) The Administration shall, to the maximum ex-

tent practicable, minimize delay, eliminate excess reg-
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ulation, and require only such paperwork as may be 

necessary to effect the orderly and efficient manage-

ment of the Program established by section 7(j)(10) of 

the Small Business Act (15 U.S.C. 636(j)(10)) and the 

award of contracts pursuant to section 8(a) of such Act 

(15 U.S.C. 637(a)).’’ 

LIQUIDATED DAMAGES CLAUSES 

Section 304(b) of Pub. L. 100–656 provided that: ‘‘The 

contract clause required by section 8(d)(4)(F) of the 

Small Business Act [15 U.S.C. 637(d)(4)(F)] (as added by 

subsection (a)) shall be made part of the Federal Acqui-

sition Regulation and promulgated pursuant to section 

22 of the Office of Federal Procurement Policy Act (41 

U.S.C. 418b).’’ 

[Section 304(b) of Pub. L. 100–656 effective Aug. 15, 

1989, see section 803(b)(1)(B) of Pub. L. 100–656, as 

amended, set out as an Effective Date of 1988 Amend-

ment note under section 631 of this title.] 

INDIAN TRIBE EXEMPTION 

Section 602 of Pub. L. 100–656, as amended by Pub. L. 

101–37, § 22, June 15, 1989, 103 Stat. 75; Pub. L. 101–515, 

title V, § 2, Nov. 5, 1990, 104 Stat. 2140; Pub. L. 101–574, 

title II, § 205, Nov. 15, 1990, 104 Stat. 2819; Pub. L. 103–403, 

title VI, § 608, Oct. 22, 1994, 108 Stat. 4204, provided that: 

‘‘(a) COMPETITIVE THRESHOLDS.—Section 8(a)(1)(D) of 

the Small Business Act [15 U.S.C. 637(a)(1)(D)], as added 

by section 303 of this Act, shall not apply to Program 

Participants that are owned and controlled by eco-

nomically disadvantaged Indian tribes, as defined pur-

suant to paragraphs (4) and (13) of section 8(a) of the 

Small Business Act (15 U.S.C. 637(a)(4) and (13)). 

‘‘(b) JOINT VENTURES.—The Administration is author-

ized to award a contract pursuant to section 8(a) of the 

Small Business Act (15 U.S.C. 637(a)) to a joint venture 

notwithstanding the size status of such joint venture 

if— 

‘‘(1) a party to the joint venture is a Program Par-

ticipant that is owned and controlled by an economi-

cally disadvantaged Indian tribe (as defined pursuant 

to paragraphs (4) and (13) of section 8(a) of the Small 

Business Act (15 U.S.C. 637(a)(4) and (13)); and 

‘‘(2) such Program Participant: 

‘‘(A) owns 51 per centum or more of such joint 

venture; 

‘‘(B) is located on the reservation or former res-

ervation of such tribe as determined by the Sec-

retary of the Interior of such tribe; 

‘‘(C) performs most of its activities on such res-

ervation, or such former reservation; and 

‘‘(D) employs members of such tribe for at least 50 

per centum of its total workforce. 

‘‘(c) LIMITATIONS.—A Program Participant, as a party 

to a joint venture shall receive no more than 5 con-

tracts due solely to the provisions of subsection (b). 

‘‘(d) SUNSET.—Subsection (b) shall cease to be effec-

tive after September 30, 1997.’’ 

[Section 602 of Pub. L. 100–656 effective Aug. 15, 1989, 

see section 803(b)(1)(D) of Pub. L. 100–656, as amended, 

set out as an Effective Date of 1988 Amendment note 

under section 631 of this title.] 

GAO EVALUATION OF SERVICE CORPS OF RETIRED 

EXECUTIVES; REPORT 

Section 107 of Pub. L. 100–590 directed Comptroller 

General, not later than Dec. 1, 1989, to transmit a re-

port to Small Business Committees of Senate and 

House of Representatives on functions being performed 

by volunteers in Service Corps of Retired Executives 

and Active Corps of Executives, including his evalua-

tion of programs and including conclusions and recom-

mendations concerning efficiency and cost effective-

ness of such volunteers. 

AUTHORIZATION OF APPROPRIATIONS FOR WOMEN-OWNED 

SMALL BUSINESS DEMONSTRATION PROJECTS 

Section 127(c) of Pub. L. 100–590 provided that: ‘‘There 

is authorized to be appropriated $10,000,000 to carry out 

the demonstration projects required pursuant to sub-

section (a) [amending this section]. The initial projects 

authorized to be financed by this section [amending 

this section and enacting provisions set out as notes 

under this section] shall be funded by January 31, 1989. 

Notwithstanding any other provision of law, the Small 

Business Administration may use such expedited acqui-

sition methods as it deems appropriate to achieve the 

purposes of this subsection, except that it shall insure 

that all eligible sources are provided a reasonable op-

portunity to submit proposals.’’ 

Similar provisions were contained in Pub. L. 100–533, 

title II, § 203, Oct. 25, 1988, 102 Stat. 2692. 

SPENDING AUTHORITY FOR CONTRACTS AUTHORIZED FOR 

WOMEN-OWNED SMALL BUSINESS DEMONSTRATION 

PROJECTS 

Section 127(e) of Pub. L. 100–590 provided that: ‘‘New 

spending authority or authority to enter into contracts 

as authorized in this section [amending this section 

and enacting provisions set out as notes under this sec-

tion] shall be effective only to such extent and in such 

amounts as are provided in advance in appropriation 

Acts.’’ 

RURAL AREA BUSINESS DEVELOPMENT PLANS 

Section 129 of Pub. L. 100–590 provided that: ‘‘Within 

six months of the effective date of this Act [see Effec-

tive Date of 1988 Amendment note set out under section 

631 of this title], the Administrator shall identify each 

Federal agency having substantial procurement or 

grantmaking authority and shall notify each agency so 

identified. Within six months of notification, each 

agency shall develop rural area business enterprise de-

velopment plans. Such plans shall establish rural area 

enterprise development objectives for the agency and 

methods for encouraging prime contractors, sub-

contractors and grant recipients to use small business 

concerns located in rural areas as subcontractors, sup-

pliers, and otherwise. Such plans shall, to the extent 

the agency deems appropriate and feasible, include in-

centive techniques as encouragement.’’ 

BACKGROUND CHECK POLICY; FINGERPRINTING 

Section 132 of Pub. L. 100–590 provided that: ‘‘The 

Small Business Administration shall not require fin-

gerprints to be obtained for background check purposes 

from any participant in any Administration program 

who is serving on a voluntary basis and without com-

pensation unless the Administration has reasonable 

grounds to believe that the participant’s record or 

background is such as to make the participant ineli-

gible to participate in the relevant program.’’ 

TIME FOR DESIGNATION OF AGENCY 

Section 1(b) of Pub. L. 99–567 provided that: ‘‘The des-

ignation of an agency pursuant to the amendment 

made by subsection (a) [amending this section] shall be 

made not later than sixty days after the date of enact-

ment of this Act [Oct. 27, 1986].’’ 

REPORT TO CONGRESS RESPECTING ASSISTANCE FUR-

NISHED BY PROFITMAKING CONCERNS TO SMALL BUSI-

NESS CONCERNS; CONTENTS 

Section 5(b) of Pub. L. 98–362 directed Small Business 

Administration, not later than Dec. 1, 1987, to report to 

Committees on Small Business of Senate and House of 

Representatives on impact of assistance provided in co-

operation with profitmaking concerns pursuant to 

amendment made by section 5(a)(2) of the Small Busi-

ness Computer Security and Education Act of 1984 

[amending this section], including information on bene-

fits provided to small business concerns assisted by Ad-

ministration’s cooperation with profitmaking concerns 
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and any negative impact upon small businesses result-

ing from such cooperation with profitmaking concerns. 

TENNESSEE VALLEY AUTHORITY; PROCUREMENT PROCE-

DURES UNDER 1983 AND 1984 AMENDMENTS APPLICA-

BLE ONLY TO PROCUREMENTS PAID FROM APPRO-

PRIATED FUNDS 

Section 404(c) of Pub. L. 98–577 provided that: ‘‘The 

provisions of the amendment made by subsection (a) of 

this section [enacting subsecs. (e) to (j) of this section 

and striking out former subsec. (e) of this section] shall 

apply to the Tennessee Valley Authority only with re-

spect to procurements to be paid from appropriated 

funds.’’ 
Section 1(b)(3) of Pub. L. 98–72 provided that: ‘‘The 

provisions of this Act [amending this section] shall 

apply to the Tennessee Valley Authority only with re-

spect to procurements to be paid from appropriated 

funds.’’ 

ASIAN PACIFIC AMERICANS AS DISADVANTAGED 

MINORITY IN 1978 

Section 118(c)(2) of Pub. L. 96–302 provided that the 

amendment of subsec. (d)(3)(C) by Pub. L. 96–302, in-

cluding Asian Pacific Americans among the disadvan-

taged minorities, shall apply as if included in the 

amendment made by section 211 of Pub. L. 95–507, to 

subsec. (d) of this section. 

BUSINESS PLANS; SUBMITTAL BY CONCERNS ELIGIBLE 

TO RECEIVE CONTRACTS 

Concerns eligible to receive contracts pursuant to 

subsec. (a) of this section required to submit business 

plans required under section 636(j)(10)(A)(i) of this title 

within certain time limits, provided that no determina-

tion made under this paragraph shall be considered a 

denial of total participation for the purposes of subsec. 

(a)(9) of this section, see section 106(b) of Pub. L. 96–481 

set out as a note under section 636 of this title. 

REPORTS TO CONGRESS; GENERAL ACCOUNTING OFFICE 

REPORT ON BUSINESS DEVELOPMENT; QUARTERLY RE-

PORTS BY SMALL BUSINESS ADMINISTRATION TO CON-

GRESSIONAL COMMITTEES 

Section 202(b) of Pub. L. 95–507, as amended by Pub. 

L. 96–481, title I, § 102, Oct. 21, 1980, 94 Stat. 2321, pro-

vided not later than Jan. 31, 1981, the General Account-

ing Office submit to Congress a report which, with re-

spect to provisions of subsec. (a)(1)(B) and (2) of this 

section, evaluated the implementation of such provi-

sions and whether such implementation furthered the 

purposes under section 631(e) of this title, and required 

the Small Business Administration and the agency des-

ignated pursuant to subsec. (a)(1)(B) of this section to 

submit separate quarterly reports to specific congres-

sional committees, which reports were to contain a re-

view and evaluation of all activities conducted pursu-

ant to subsec. (a)(1)(B) during the previous three-month 

period, with the first such report submitted commenc-

ing on Jan. 2, 1981, for the preceding three-month pe-

riod, and to continue quarterly through, and include, 

the quarter ending Sept. 30, 1981. 

TERMINATION OF ADVISORY BOARDS AND COMMITTEES 

Advisory boards and committees in existence on Jan. 

5, 1973, to terminate not later than the expiration of 

the 2-year period following Jan. 5, 1973, unless, in the 

case of a board or committee established by the Presi-

dent or an officer of the Federal Government, such 

board or committee is renewed by appropriate action 

prior to the expiration of such 2-year period, or in the 

case of a board or committee established by the Con-

gress, its duration is otherwise provided by law. See 

sections 3(2) and 14 of Pub. L. 92–463, Oct. 6, 1972, 86 

Stat. 770, 776, set out in the Appendix to Title 5, Gov-

ernment Organization and Employees. 

DEFINITION 

Section 127(d) of Pub. L. 100–590 provided that: ‘‘For 

the purposes of this section [amending this section and 

enacting provisions set out as notes under this section], 

the term ‘small business concern owned and controlled 

by women’ means any small business concern— 
‘‘(1) that is at least 51 per centum owned by one or 

more women; and 
‘‘(2) whose management and daily business oper-

ations are controlled by one or more of such women.’’ 
Similar provisions were contained in Pub. L. 100–533, 

title II, § 204, Oct. 25, 1988, 102 Stat. 2692. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 631, 631b, 633, 

634d, 636, 638, 639, 644, 645, 657c, 694b, 7107 of this title; 

title 10 sections 2225, 2304, 2304b, 2304c, 2304e, 2319, 2323, 

2323a, 2410d, 2855; title 20 section 1018a; title 31 sections 

3718, 6701; title 41 sections 253, 253c, 253i, 253j, 417a, 428; 

title 42 sections 2473b, 3608, 4370d, 9815, 13556; title 49 

section 47113; title 50 App. section 2152. 

§ 637a. Repealed. Pub. L. 89–409, § 3(b), May 2, 
1966, 80 Stat. 133 

Section, Pub. L. 87–550, § 2, July 25, 1962, 76 Stat. 221, 

authorized the Administration to make loans to assist 

in adjusting to competition from imports, described 

such authority as additional to that under the Small 

Business Act, provided for application of the Trade Ex-

pansion Act of 1962, authorized appropriations, and pro-

vided for an effective date. See section 636(e) of this 

title. 

EFFECTIVE DATE OF REPEAL 

Repeal effective on July 1, 1966, see section 3(c) of 

Pub. L. 89–409, set out as a note under section 636 of 

this title. 

§ 637b. Availability of information 

(a) Requests for information 

For any contract to be let by any Federal 
agency, such agency shall provide to any small 
business concern upon its request— 

(1) a copy of bid sets and specifications with 
respect to such contract; 

(2) the name and telephone number of an em-
ployee of such agency to answer questions 
with respect to such contract; and 

(3) adequate citations to each major Federal 
law or agency rule with which such business 
concern must comply in performing such con-
tract. 

(b) Exempt contracts 

Subsection (a) of this section shall not apply 
to any contract or subcontract under such con-
tract which— 

(1) will be performed entirely outside any 
State, territory, or possession of the United 
States, the District of Columbia, or the Com-
monwealth of Puerto Rico; or 

(2) is for services which are personal in na-
ture. 

(Pub. L. 95–507, title II, § 223, Oct. 24, 1978, 92 
Stat. 1772.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

§ 637c. Definitions 

For purposes of this Act— 
(1) the term ‘‘Administrator’’ means the Ad-

ministrator of the Small Business Administra-
tion; 

(2) the term ‘‘Federal agency’’ has the mean-
ing given the term ‘‘agency’’ by section 551(1) 
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of title 5, but does not include the United 
States Postal Service or the General Account-
ing Office; and 

(3) the term ‘‘Government procurement con-
tract’’ means any contract for the procure-
ment of any goods or services by any Federal 
agency. 

(Pub. L. 95–507, title II, § 224(a), Oct. 24, 1978, 92 
Stat. 1772.) 

REFERENCES IN TEXT 

This Act, referred to in text, means Pub. L. 95–507, 

Oct. 24, 1978, 92 Stat. 1757. For complete classification 

of this Act to the Code, see Tables. 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

§ 638. Research and development 

(a) Declaration of policy 

Research and development are major factors 
in the growth and progress of industry and the 
national economy. The expense of carrying on 
research and development programs is beyond 
the means of many small-business concerns, and 
such concerns are handicapped in obtaining the 
benefits of research and development programs 
conducted at Government expense. These small- 
business concerns are thereby placed at a com-
petitive disadvantage. This weakens the com-
petitive free enterprise system and prevents the 
orderly development of the national economy. It 
is the policy of the Congress that assistance be 
given to small-business concerns to enable them 
to undertake and to obtain the benefits of re-
search and development in order to maintain 
and strengthen the competitive free enterprise 
system and the national economy. 

(b) Assistance to small-business concerns 

It shall be the duty of the Administration, and 
it is empowered— 

(1) to assist small-business concerns to ob-
tain Government contracts for research and 
development; 

(2) to assist small-business concerns to ob-
tain the benefits of research and development 
performed under Government contracts or at 
Government expense; 

(3) to provide technical assistance to small- 
business concerns to accomplish the purposes 
of this section; and 1 

(4) to develop and maintain a source file and 
an information program to assure each quali-
fied and interested small business concern the 
opportunity to participate in Federal agency 
small business innovation research programs 
and small business technology transfer pro-
grams; 

(5) to coordinate with participating agencies 
a schedule for release of SBIR and STTR so-
licitations, and to prepare a master release 
schedule so as to maximize small businesses’ 
opportunities to respond to solicitations; 

(6) to independently survey and monitor the 
operation of SBIR and STTR programs within 
participating Federal agencies; and 

(7) to report not less than annually to the 
Committee on Small Business of the Senate, 

and to the Committee on Science and the 
Committee on Small Business of the House of 
Representatives, on the SBIR and STTR pro-
grams of the Federal agencies and the Admin-
istration’s information and monitoring efforts 
related to the SBIR and STTR programs, in-
cluding the data on output and outcomes col-
lected pursuant to subsections (g)(10), (o)(9), 
and (o)(15) of this section, the number of pro-
posals received from, and the number and 
total amount of awards to, HUBZone small 
business concerns under each of the SBIR and 
STTR programs, and a description of the ex-
tent to which Federal agencies are providing 
in a timely manner information needed to 
maintain the database described in subsection 
(k) of this section. 

(c) Consultation and cooperation with Govern-
ment agencies; studies and recommendations 

The Administration is authorized to consult 
and cooperate with all Government agencies and 
to make studies and recommendations to such 
agencies, and such agencies are authorized and 
directed to cooperate with the Administration 
in order to carry out and to accomplish the pur-
poses of this section. 

(d) Joint programs; approval of agreements; 
withdrawal of approval; publication in Fed-
eral Register 

(1) The Administrator is authorized to consult 
with representatives of small-business concerns 
with a view to assisting and encouraging such 
firms to undertake joint programs for research 
and development carried out through such cor-
porate or other mechanism as may be most ap-
propriate for the purpose. Such joint programs 
may, among other things, include the following 
purposes: 

(A) to construct, acquire, or establish lab-
oratories and other facilities for the conduct 
of research; 

(B) to undertake and utilize applied re-
search; 

(C) to collect research information related 
to a particular industry and disseminate it to 
participating members; 

(D) to conduct applied research on a pro-
tected, proprietary, and contractual basis with 
member or nonmember firms, Government 
agencies, and others; 

(E) to prosecute applications for patents and 
render patent services for participating mem-
bers; and 

(F) to negotiate and grant licenses under 
patents held under the joint program, and to 
establish corporations designed to exploit par-
ticular patents obtained by it. 

(2) The Administrator may, after consultation 
with the Attorney General and the Chairman of 
the Federal Trade Commission, and with the 
prior written approval of the Attorney General, 
approve any agreement between small-business 
firms providing for a joint program of research 
and development, if the Administrator finds 
that the joint program proposed will maintain 
and strengthen the free enterprise system and 
the economy of the Nation. The Administrator 
or the Attorney General may at any time with-
draw his approval of the agreement and the 
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joint program of research and development cov-
ered thereby, if he finds that the agreement or 
the joint program carried on under it is no 
longer in the best interests of the competitive 
free enterprise system and the economy of the 
Nation. A copy of the statement of any such 
finding and approval intended to be within the 
coverage of this subsection, and a copy of any 
modification or withdrawal of approval, shall be 
published in the Federal Register. The authority 
conferred by this subsection on the Adminis-
trator shall not be delegated by him. 

(3) No act or omission to act pursuant to and 
within the scope of any joint program for re-
search and development, under an agreement ap-
proved by the Administrator under this sub-
section, shall be construed to be within the pro-
hibitions of the antitrust laws or the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.]. 
Upon publication in the Federal Register of the 
notice of withdrawal of his approval of the 
agreement granted under this subsection, either 
by the Administrator or by the Attorney Gen-
eral, the provisions of this subsection shall not 
apply to any subsequent act or omission to act 
by reason of such agreement or approval. 

(e) Definitions 

For the purpose of this section— 
(1) the term ‘‘extramural budget’’ means the 

sum of the total obligations minus amounts 
obligated for such activities by employees of 
the agency in or through Government-owned, 
Government-operated facilities, except that 
for the Department of Energy it shall not in-
clude amounts obligated for atomic energy de-
fense programs solely for weapons activities or 
for naval reactor programs, and except that 
for the Agency for International Development 
it shall not include amounts obligated solely 
for general institutional support of inter-
national research centers or for grants to for-
eign countries; 

(2) the term ‘‘Federal agency’’ means an ex-
ecutive agency as defined in section 105 of title 
5 or a military department as defined in sec-
tion 102 of such title, except that it does not 
include any agency within the Intelligence 
Community (as the term is defined in section 
3.4(f) of Executive Order 12333 or its successor 
orders); 

(3) the term ‘‘funding agreement’’ means any 
contract, grant, or cooperative agreement en-
tered into between any Federal agency and 
any small business for the performance of 
experimental, developmental, or research 
work funded in whole or in part by the Federal 
Government; 

(4) the term ‘‘Small Business Innovation Re-
search Program’’ or ‘‘SBIR’’ means a program 
under which a portion of a Federal agency’s 
research or research and development effort is 
reserved for award to small business concerns 
through a uniform process having— 

(A) a first phase for determining, insofar 
as possible, the scientific and technical 
merit and feasibility of ideas that appear to 
have commercial potential, as described in 
subparagraph (B), submitted pursuant to 
SBIR program solicitations; 

(B) a second phase, to further develop pro-
posals which meet particular program needs, 

in which awards shall be made based on the 
scientific and technical merit and feasibility 
of the proposals, as evidenced by the first 
phase, considering, among other things, the 
proposal’s commercial potential, as evi-
denced by— 

(i) the small business concern’s record of 
successfully commercializing SBIR or 
other research; 

(ii) the existence of second phase funding 
commitments from private sector or non- 
SBIR funding sources; 

(iii) the existence of third phase, follow- 
on commitments for the subject of the re-
search; and 

(iv) the presence of other indicators of 
the commercial potential of the idea; and 

(C) where appropriate, a third phase— 
(i) in which commercial applications of 

SBIR-funded research or research and de-
velopment are funded by non-Federal 
sources of capital or, for products or serv-
ices intended for use by the Federal Gov-
ernment, by follow-on non-SBIR Federal 
funding awards; or 

(ii) for which awards from non-SBIR 
Federal funding sources are used for the 
continuation of research or research and 
development that has been competitively 
selected using peer review or scientific re-
view criteria; 

(5) the term ‘‘research’’ or ‘‘research and de-
velopment’’ means any activity which is (A) a 
systematic, intensive study directed toward 
greater knowledge or understanding of the 
subject studied; (B) a systematic study di-
rected specifically toward applying new 
knowledge to meet a recognized need; or (C) a 
systematic application of knowledge toward 
the production of useful materials, devices, 
and systems or methods, including design, de-
velopment, and improvement of prototypes 
and new processes to meet specific require-
ments; 

(6) the term ‘‘Small Business Technology 
Transfer Program’’ or ‘‘STTR’’ means a pro-
gram under which a portion of a Federal agen-
cy’s extramural research or research and de-
velopment effort is reserved for award to small 
business concerns for cooperative research and 
development through a uniform process hav-
ing— 

(A) a first phase, to determine, to the ex-
tent possible, the scientific, technical, and 
commercial merit and feasibility of ideas 
submitted pursuant to STTR program solici-
tations; 

(B) a second phase, to further develop pro-
posed ideas to meet particular program 
needs, in which awards shall be made based 
on the scientific, technical, and commercial 
merit and feasibility of the idea, as evi-
denced by the first phase and by other rel-
evant information; and 

(C) where appropriate, a third phase— 
(i) in which commercial applications of 

STTR-funded research or research and de-
velopment are funded by non-Federal 
sources of capital or, for products or serv-
ices intended for use by the Federal Gov-
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ernment, by follow-on non-STTR Federal 
funding awards; and 

(ii) for which awards from non-STTR 
Federal funding sources are used for the 
continuation of research or research and 
development that has been competitively 
selected using peer review or scientific re-
view criteria; 

(7) the term ‘‘cooperative research and de-
velopment’’ means research or research and 
development conducted jointly by a small 
business concern and a research institution in 
which not less than 40 percent of the work is 
performed by the small business concern, and 
not less than 30 percent of the work is per-
formed by the research institution; and 

(8) the term ‘‘research institution’’ means a 
nonprofit institution, as defined in section 
3703(5) of this title, and includes federally 
funded research and development centers, as 
identified by the National Scientific Founda-
tion in accordance with the governmentwide 
Federal Acquisition Regulation issued in ac-
cordance with section 421(c)(1) 2 of title 41 (or 
any successor regulation thereto). 

(f) Federal agency expenditures for SBIR pro-
gram 

(1) Required expenditure amounts 

Each Federal agency which has an extra-
mural budget for research or research and de-
velopment in excess of $100,000,000 for fiscal 
year 1992, or any fiscal year thereafter, shall 
expend with small business concerns— 

(A) not less than 1.5 percent of such budget 
in each of fiscal years 1993 and 1994; 

(B) not less than 2.0 percent of such budget 
in each of fiscal years 1995 and 1996; and 

(C) not less than 2.5 percent of such budget 
in each fiscal year thereafter, 

specifically in connection with SBIR programs 
which meet the requirements of this section, 
policy directives, and regulations issued under 
this section. 

(2) Limitations 

A Federal agency shall not— 
(A) use any of its SBIR budget established 

pursuant to paragraph (1) for the purpose of 
funding administrative costs of the program, 
including costs associated with salaries and 
expenses; or 

(B) make available for the purpose of 
meeting the requirements of paragraph (1) 
an amount of its extramural budget for basic 
research which exceeds the percentages spec-
ified in paragraph (1). 

(3) Exclusion of certain funding agreements 

Funding agreements with small business 
concerns for research or research and develop-
ment which result from competitive or single 
source selections other than an SBIR program 
shall not be considered to meet any portion of 
the percentage requirements of paragraph (1). 

(g) Administration of small business innovation 
research programs by Federal agencies re-
quired to establish such programs 

Each Federal agency required by subsection (f) 
of this section to establish a small business in-

novation research program shall, in accordance 
with this chapter and regulations issued here-
under— 

(1) unilaterally determine categories of 
projects to be in its SBIR program; 

(2) issue small business innovation research 
solicitations in accordance with a schedule de-
termined cooperatively with the Small Busi-
ness Administration; 

(3) unilaterally determine research topics 
within the agency’s SBIR solicitations, giving 
special consideration to broad research topics 
and to topics that further 1 or more critical 
technologies, as identified by— 

(A) the National Critical Technologies 
Panel (or its successor) in the 1991 report re-
quired under section 6683 3 of title 42, and in 
subsequent reports issued under that author-
ity; or 

(B) the Secretary of Defense, in the 1992 re-
port issued in accordance with section 2522 3 
of title 10, and in subsequent reports issued 
under that authority; 

(4) unilaterally receive and evaluate propos-
als resulting from SBIR proposals; 

(5) subject to subsection (l) of this section, 
unilaterally select awardees for its SBIR fund-
ing agreements and inform each awardee 
under such an agreement, to the extent pos-
sible, of the expenses of the awardee that will 
be allowable under the funding agreement; 

(6) administer its own SBIR funding agree-
ments (or delegate such administration to an-
other agency); 

(7) make payments to recipients of SBIR 
funding agreements on the basis of progress 
toward or completion of the funding agree-
ment requirements and, in all cases, make 
payment to recipients under such agreements 
in full, subject to audit, on or before the last 
day of the 12-month period beginning on the 
date of completion of such requirements; 

(8) make an annual report on the SBIR pro-
gram to the Small Business Administration 
and the Office of Science and Technology Pol-
icy; 

(9) include, as part of its annual performance 
plan as required by subsections (a) and (b) of 
section 1115 of title 31, a section on its SBIR 
program, and shall submit such section to the 
Committee on Small Business of the Senate, 
and the Committee on Science and the Com-
mittee on Small Business of the House of Rep-
resentatives; and 

(10) collect, and maintain in a common for-
mat in accordance with subsection (v) of this 
section, such information from awardees as is 
necessary to assess the SBIR program, includ-
ing information necessary to maintain the 
database described in subsection (k) of this 
section. 

(h) Establishment of goals for funding agree-
ments for research or research and develop-
ment to small business concerns by agencies 
having budgets for research and develop-
ment 

In addition to the requirements of subsection 
(f) of this section, each Federal agency which 
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has a budget for research or research and devel-
opment in excess of $20,000,000 for any fiscal year 
beginning with fiscal year 1983 or subsequent fis-
cal year shall establish goals specifically for 
funding agreements for research or research and 
development to small business concerns, and no 
goal established under this subsection shall be 
less than the percentage of the agency’s re-
search or research and development budget ex-
pended under funding agreements with small 
business concerns in the immediately preceding 
fiscal year. 

(i) Annual reporting 

(1) In general 

Each Federal agency required by this sec-
tion to have an SBIR program or to establish 
goals shall report annually to the Small Busi-
ness Administration the number of awards 
pursuant to grants, contracts, or cooperative 
agreements over $10,000 in amount and the dol-
lar value of all such awards, identifying SBIR 
awards and comparing the number and amount 
of such awards with awards to other than 
small business concerns. 

(2) Calculation of extramural budget 

(A) Methodology 

Not later than 4 months after the date of 
the enactment of each appropriations Act 
for a Federal agency required by this section 
to have an SBIR program, the Federal agen-
cy shall submit to the Administrator a re-
port, which shall include a description of the 
methodology used for calculating the 
amount of the extramural budget of that 
Federal agency. 

(B) Administrator’s analysis 

The Administrator shall include an analy-
sis of the methodology received from each 
Federal agency referred to in subparagraph 
(A) in the report required by subsection 
(b)(7) of this section. 

(j) Small Business Administration policy direc-
tives for the general conduct of small busi-
ness innovation research programs 

(1) Policy directives 

The Small Business Administration, after 
consultation with the Administrator of the Of-
fice of Federal Procurement Policy, the Direc-
tor of the Office of Science and Technology 
Policy, and the Intergovernmental Affairs Di-
vision of the Office of Management and Budg-
et, shall, within one hundred and twenty days 
of July 22, 1982, issue policy directives for the 
general conduct of the SBIR programs within 
the Federal Government, including providing 
for— 

(A) simplified, standardized, and timely 
SBIR solicitations; 

(B) a simplified, standardized funding proc-
ess which provides for (i) the timely receipt 
and review of proposals; (ii) outside peer re-
view for at least phase two proposals, if ap-
propriate; (iii) protection of proprietary in-
formation provided in proposals; (iv) selec-
tion of awardees; (v) retention of rights in 
data generated in the performance of the 
contract by the small business concern; (vi) 

transfer of title to property provided by the 
agency to the small business concern if such 
a transfer would be more cost effective than 
recovery of the property by the agency; (vii) 
cost sharing; and (viii) cost principles and 
payment schedules; 

(C) exemptions from the regulations under 
paragraph (2) 4 if national security or intel-
ligence functions clearly would be jeopard-
ized; 

(D) minimizing regulatory burden associ-
ated with participation in the SBIR program 
for the small business concern which will 
stimulate the cost-effective conduct of Fed-
eral research and development and the like-
lihood of commercialization of the results of 
research and development conducted under 
the SBIR program; 

(E) simplified, standardized, and timely 
annual report on the SBIR program to the 
Small Business Administration and the Of-
fice of Science and Technology Policy; 

(F) standardized and orderly withdrawal 
from program participation by an agency 
having a SBIR program; at the discretion of 
the Administration, such directives may re-
quire a phased withdrawal over a period of 
time sufficient in duration to minimize any 
adverse impact on small business concerns; 
and 

(G) the voluntary participation in a SBIR 
program by a Federal agency not required to 
establish such a program pursuant to sub-
section (f) of this section. 

(2) Modifications 

Not later than 90 days after October 28, 1992, 
the Administrator shall modify the policy di-
rectives issued pursuant to this subsection to 
provide for— 

(A) retention by a small business concern 
of the rights to data generated by the con-
cern in the performance of an SBIR award 
for a period of not less than 4 years; 

(B) continued use by a small business con-
cern participating in the third phase of the 
SBIR program, as a directed bailment, of 
any property transferred by a Federal agen-
cy to the small business concern in the sec-
ond phase of an SBIR program for a period of 
not less than 2 years, beginning on the ini-
tial date of the concern’s participation in 
the third phase of such program; 

(C) procedures to ensure, to the extent 
practicable, that an agency which intends to 
pursue research, development, or production 
of a technology developed by a small busi-
ness concern under an SBIR program enters 
into follow-on, non-SBIR funding agree-
ments with the small business concern for 
such research, development, or production; 

(D) an increase to $100,000 in the amount of 
funds which an agency may award in the 
first phase of an SBIR program, and to 
$750,000 in the second phase of an SBIR pro-
gram, and an adjustment of such amounts 
once every 5 years to reflect economic ad-
justments and programmatic considerations; 

(E) a process for notifying the participat-
ing SBIR agencies and potential SBIR par-
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ticipants of the 1991, 1992, and the current 
critical technologies, as identified— 

(i) by the National Critical Technologies 
Panel (or its successor), in accordance 
with section 6683 5 of title 42; or 

(ii) by the Secretary of Defense, in ac-
cordance with section 2522 5 of title 10; 

(F) enhanced outreach efforts to increase 
the participation of socially and economi-
cally disadvantaged small business concerns, 
as defined in section 637(a)(4) of this title, 
and the participation of small businesses 
that are 51 percent owned and controlled by 
women in technological innovation and in 
SBIR programs, including the third phase of 
such programs, and the collection of data to 
document such participation; 

(G) technical and programmatic guidance 
to encourage agencies to develop gap-fund-
ing programs to address the delay between 
an award for the first phase of an SBIR pro-
gram and the application for and extension 
of an award for the second phase of such pro-
gram; 

(H) procedures to ensure that a small busi-
ness concern that submits a proposal for a 
funding agreement for the first phase of an 
SBIR program and that has received more 
than 15 second phase SBIR awards during 
the preceding 5 fiscal years is able to dem-
onstrate the extent to which it was able to 
secure third phase funding to develop con-
cepts resulting from previous second phase 
SBIR awards; and 

(I) procedures to ensure that agencies par-
ticipating in the SBIR program retain the 
information submitted under subparagraph 
(H) at least until the General Accounting Of-
fice submits the report required under sec-
tion 105 of the Small Business Research and 
Development Enhancement Act of 1992. 

(3) Additional modifications 

Not later than 120 days after December 21, 
2000, the Administrator shall modify the pol-
icy directives issued pursuant to this sub-
section— 

(A) to clarify that the rights provided for 
under paragraph (2)(A) apply to all Federal 
funding awards under this section, including 
the first phase (as described in subsection 
(e)(4)(A) of this section), the second phase 
(as described in subsection (e)(4)(B) of this 
section), and the third phase (as described in 
subsection (e)(4)(C) of this section); 

(B) to provide for the requirement of a suc-
cinct commercialization plan with each ap-
plication for a second phase award that is 
moving toward commercialization; 

(C) to require agencies to report to the Ad-
ministration, not less frequently than annu-
ally, all instances in which an agency pur-
sued research, development, or production of 
a technology developed by a small business 
concern using an award made under the 
SBIR program of that agency, and deter-
mined that it was not practicable to enter 
into a follow-on non-SBIR program funding 
agreement with the small business concern, 
which report shall include, at a minimum— 

(i) the reasons why the follow-on funding 
agreement with the small business concern 
was not practicable; 

(ii) the identity of the entity with which 
the agency contracted to perform the re-
search, development, or production; and 

(iii) a description of the type of funding 
agreement under which the research, de-
velopment, or production was obtained; 
and 

(D) to implement subsection (v) of this sec-
tion, including establishing standardized 
procedures for the provision of information 
pursuant to subsection (k)(3) of this section. 

(k) Database 

(1) Public database 

Not later than 180 days after December 21, 
2000, the Administrator shall develop, main-
tain, and make available to the public a 
searchable, up-to-date, electronic database 
that includes— 

(A) the name, size, location, and an identi-
fying number assigned by the Administrator, 
of each small business concern that has re-
ceived a first phase or second phase SBIR or 
STTR award from a Federal agency; 

(B) a description of each first phase or sec-
ond phase SBIR or STTR award received by 
that small business concern, including— 

(i) an abstract of the project funded by 
the award, excluding any proprietary in-
formation so identified by the small busi-
ness concern; 

(ii) the Federal agency making the 
award; and 

(iii) the date and amount of the award; 

(C) an identification of any business con-
cern or subsidiary established for the com-
mercial application of a product or service 
for which an SBIR or STTR award is made; 

(D) information regarding mentors and 
Mentoring Networks, as required by section 
657e(d) of this title; and 

(E) with respect to assistance under the 
STTR program only— 

(i) whether the small business concern or 
the research institution initiated their 
collaboration on each assisted STTR 
project; 

(ii) whether the small business concern 
or the research institution originated any 
technology relating to the assisted STTR 
project; 

(iii) the length of time it took to nego-
tiate any licensing agreement between the 
small business concern and the research 
institution under each assisted STTR 
project; and 

(iv) how the proceeds from commer-
cialization, marketing, or sale of tech-
nology resulting from each assisted STTR 
project were allocated (by percentage) be-
tween the small business concern and the 
research institution. 

(2) Government database 

Not later than 180 days after December 21, 
2000, the Administrator, in consultation with 
Federal agencies required to have an SBIR 
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program pursuant to subsection (f)(1) of this 
section or an STTR program pursuant to sub-
section (n)(1) of this section, shall develop and 
maintain a database to be used exclusively for 
SBIR and STTR program evaluation that— 

(A) contains for each second phase award 
made by a Federal agency— 

(i) information collected in accordance 
with paragraph (3) on revenue from the 
sale of new products or services resulting 
from the research conducted under the 
award; 

(ii) information collected in accordance 
with paragraph (3) on additional invest-
ment from any source, other than first 
phase or second phase SBIR or STTR 
awards, to further the research and devel-
opment conducted under the award; and 

(iii) any other information received in 
connection with the award that the Ad-
ministrator, in conjunction with the SBIR 
and STTR program managers of Federal 
agencies, considers relevant and appro-
priate; 

(B) includes any narrative information 
that a small business concern receiving a 
second phase award voluntarily submits to 
further describe the outputs and outcomes of 
its awards; 

(C) includes for each applicant for a first 
phase or second phase award that does not 
receive such an award— 

(i) the name, size, and location, and an 
identifying number assigned by the Ad-
ministration; 

(ii) an abstract of the project; and 
(iii) the Federal agency to which the ap-

plication was made; 

(D) includes any other data collected by or 
available to any Federal agency that such 
agency considers may be useful for SBIR or 
STTR program evaluation; and 

(E) is available for use solely for program 
evaluation purposes by the Federal Govern-
ment or, in accordance with policy direc-
tives issued by the Administration, by other 
authorized persons who are subject to a use 
and nondisclosure agreement with the Fed-
eral Government covering the use of the 
database. 

(3) Updating information for database 

(A) In general 

A small business concern applying for a 
second phase award under this section shall 
be required to update information in the 
database established under this subsection 
for any prior second phase award received by 
that small business concern. In complying 
with this paragraph, a small business con-
cern may apportion sales or additional in-
vestment information relating to more than 
one second phase award among those awards, 
if it notes the apportionment for each award. 

(B) Annual updates upon termination 

A small business concern receiving a sec-
ond phase award under this section shall— 

(i) update information in the database 
concerning that award at the termination 
of the award period; and 

(ii) be requested to voluntarily update 
such information annually thereafter for a 
period of 5 years. 

(4) Protection of information 

Information provided under paragraph (2) 
shall be considered privileged and confidential 
and not subject to disclosure pursuant to sec-
tion 552 of title 5. 

(5) Rule of construction 

Inclusion of information in the database 
under this subsection shall not be considered 
to be publication for purposes of subsection (a) 
or (b) of section 102 of title 35. 

(l) Reporting of awards made from single pro-
posal, to multiple award winners, or to criti-
cal technology topics 

(1) Single proposal 

If a Federal agency required to establish an 
SBIR program under subsection (f) of this sec-
tion makes an award with respect to an SBIR 
solicitation topic or subtopic for which the 
agency received only 1 proposal, the agency 
shall provide written justification for making 
the award in its next quarterly report to the 
Administration and in the agency’s next an-
nual report required under subsection (g)(8) of 
this section. 

(2) Multiple awards 

An agency referred to in paragraph (1) shall 
include in its next annual report required 
under subsection (g)(8) of this section an ac-
counting of the awards the agency has made 
for the first phase of an SBIR program during 
the reporting period to entities that have re-
ceived more than 15 awards for the second 
phase of an SBIR program during the preced-
ing 5 fiscal years. 

(3) Critical technology awards 

An agency referred to in paragraph (1) shall 
include in its next annual report required 
under subsection (g)(8) of this section, an ac-
counting of the number of awards it has made 
to critical technology topics, as defined in 
subsection (g)(3) of this section, including an 
identification of the specific critical tech-
nologies topics, and the percentage by number 
and dollar amount of the agency’s total SBIR 
awards to such critical technology topics. 

(m) Termination 

The authorization to carry out the Small 
Business Innovation Research Program estab-
lished under this section shall terminate on Sep-
tember 30, 2008. 

(n) Required expenditures for STTR by Federal 
agencies 

(1) Required expenditure amounts 

(A) In general 

With respect to each fiscal year through 
fiscal year 2009, each Federal agency that 
has an extramural budget for research, or re-
search and development, in excess of 
$1,000,000,000 for that fiscal year, shall ex-
pend with small business concerns not less 
than the percentage of that extramural 
budget specified in subparagraph (B), specifi-
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6 See References in Text note below. 

cally in connection with STTR programs 
that meet the requirements of this section 
and any policy directives and regulations is-
sued under this section. 

(B) Expenditure amounts 

The percentage of the extramural budget 
required to be expended by an agency in ac-
cordance with subparagraph (A) shall be— 

(i) 0.15 percent for each fiscal year 
through fiscal year 2003; and 

(ii) 0.3 percent for fiscal year 2004 and 
each fiscal year thereafter. 

(2) Limitations 

A Federal agency shall not— 
(A) use any of its STTR budget established 

pursuant to paragraph (1) for the purpose of 
funding administrative costs of the program, 
including costs associated with salaries and 
expenses, or, in the case of a small business 
concern or a research institution, costs asso-
ciated with salaries, expenses, and adminis-
trative overhead (other than those direct or 
indirect costs allowable under guidelines of 
the Office of Management and Budget and 
the governmentwide Federal Acquisition 
Regulation issued in accordance with sec-
tion 421(c)(1) of title 41); or 

(B) make available for the purpose of 
meeting the requirements of paragraph (1) 
an amount of its extramural budget for basic 
research which exceeds the percentage speci-
fied in paragraph (1). 

(3) Exclusion of certain funding agreements 

Funding agreements with small business 
concerns for research or research and develop-
ment which result from competitive or single 
source selections other than an STTR program 
shall not be considered to meet any portion of 
the percentage requirements of paragraph (1). 

(o) Federal agency STTR authority 

Each Federal agency required to establish an 
STTR program in accordance with subsection 
(n) of this section and regulations issued under 
this chapter, shall— 

(1) unilaterally determine categories of 
projects to be included in its STTR program; 

(2) issue STTR solicitations in accordance 
with a schedule determined cooperatively with 
the Administration; 

(3) unilaterally determine research topics 
within the agency’s STTR solicitations, giving 
special consideration to broad research topics 
and to topics that further 1 or more critical 
technologies, as identified— 

(A) by the National Critical Technologies 
Panel (or its successor) in reports required 
under section 6683 6 of title 42; or 

(B) by the Secretary of Defense, in accord-
ance with section 2522 6 of title 10; 

(4) unilaterally receive and evaluate propos-
als resulting from STTR solicitations; 

(5) unilaterally select awardees for its STTR 
funding agreements and inform each awardee 
under such an agreement, to the extent pos-
sible, of the expenses of the awardee that will 
be allowable under the funding agreement; 

(6) administer its own STTR funding agree-
ments (or delegate such administration to an-
other agency); 

(7) make payments to recipients of STTR 
funding agreements on the basis of progress 
toward or completion of the funding agree-
ment requirements and, in all cases, make 
payment to recipients under such agreements 
in full, subject to audit, on or before the last 
day of the 12-month period beginning on the 
date of the completion of such requirements; 

(8) include, as part of its annual performance 
plan as required by subsections (a) and (b) of 
section 1115 of title 31, a section on its STTR 
program, and shall submit such section to the 
Committee on Small Business of the Senate, 
and the Committee on Science and the Com-
mittee on Small Business of the House of Rep-
resentatives; 

(9) collect such data from awardees as is nec-
essary to assess STTR program outputs and 
outcomes; 

(10) submit an annual report on the STTR 
program to the Administration and the Office 
of Science and Technology Policy; 

(11) adopt the agreement developed by the 
Administrator under subsection (w) of this 
section as the agency’s model agreement for 
allocating between small business concerns 
and research institutions intellectual property 
rights and rights, if any, to carry out follow- 
on research, development, or commercializa-
tion; 

(12) develop, in consultation with the Office 
of Federal Procurement Policy and the Office 
of Government Ethics, procedures to ensure 
that federally funded research and develop-
ment centers (as defined in subsection (e)(8) of 
this section) that participate in STTR agree-
ments— 

(A) are free from organizational conflicts 
of interests relative to the STTR program; 

(B) do not use privileged information 
gained through work performed for an STTR 
agency or private access to STTR agency 
personnel in the development of an STTR 
proposal; and 

(C) use outside peer review, as appropriate; 

(13) not later than July 31, 1993, develop pro-
cedures for assessing the commercial merit 
and feasibility of STTR proposals, as evi-
denced by— 

(A) the small business concern’s record of 
successfully commercializing STTR or other 
research; 

(B) the existence of second phase funding 
commitments from private sector or non- 
STTR funding sources; 

(C) the existence of third phase follow-on 
commitments for the subject of the re-
search; and 

(D) the presence of other indicators of the 
commercial potential of the idea; 

(14) implement an outreach program to re-
search institutions and small business con-
cerns for the purpose of enhancing its STTR 
program, in conjunction with any such out-
reach done for purposes of the SBIR program; 
and 

(15) collect, and maintain in a common for-
mat in accordance with subsection (v) of this 
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section, such information from awardees as is 
necessary to assess the STTR program, includ-
ing information necessary to maintain the 
database described in subsection (k) of this 
section. 

(p) STTR policy directive 

(1) Issuance 

The Administrator shall issue a policy direc-
tive for the general conduct of the STTR pro-
grams within the Federal Government. Such 
policy directive shall be issued after consulta-
tion with— 

(A) the heads of each of the Federal agen-
cies required by subsection (n) of this sec-
tion to establish an STTR program; 

(B) the Under Secretary of Commerce for 
Intellectual Property and Director of the 
United States Patent and Trademark Office; 
and 

(C) the Director of the Office of Federal 
Procurement Policy. 

(2) Contents 

The policy directive required by paragraph 
(1) shall provide for— 

(A) simplified, standardized, and timely 
STTR solicitations; 

(B) a simplified, standardized funding proc-
ess that provides for— 

(i) the timely receipt and review of pro-
posals; 

(ii) outside peer review, if appropriate; 
(iii) protection of proprietary informa-

tion provided in proposals; 
(iv) selection of awardees; 
(v) retention by a small business concern 

of the rights to data generated by the con-
cern in the performance of an STTR award 
for a period of not less than 4 years; 

(vi) continued use by a small business 
concern, as a directed bailment, of any 
property transferred by a Federal agency 
to the small business concern in the sec-
ond phase of the STTR program for a pe-
riod of not less than 2 years, beginning on 
the initial date of the concern’s participa-
tion in the third phase of such program; 

(vii) cost sharing; 
(viii) cost principles and payment sched-

ules; and 
(ix) 1-year awards for the first phase of 

an STTR program, generally not to exceed 
$100,000, and 2-year awards for the second 
phase of an STTR program, generally not 
to exceed $500,000, greater or lesser 
amounts to be awarded at the discretion of 
the awarding agency; 

(C) minimizing regulatory burdens associ-
ated with participation in STTR programs; 

(D) guidelines for a model agreement, to be 
used by all agencies, for allocating between 
small business concerns and research insti-
tutions intellectual property rights and 
rights, if any, to carry out follow-on re-
search, development, or commercialization; 

(E) procedures to ensure that— 
(i) a recipient of an STTR award is a 

small business concern, as defined in sec-
tion 632 of this title and the regulations 
promulgated thereunder; and 

(ii) such small business concern exercises 
management and control of the perform-
ance of the STTR funding agreement pur-
suant to a business plan providing for the 
commercialization of the technology that 
is the subject matter of the award; and 

(F) procedures to ensure, to the extent 
practicable, that an agency which intends to 
pursue research, development, or production 
of a technology developed by a small busi-
ness concern under an STTR program enters 
into follow-on, non-STTR funding agree-
ments with the small business concern for 
such research, development, or production. 

(3) Modifications 

Not later than 120 days after October 15, 2001, 
the Administrator shall modify the policy di-
rective issued pursuant to this subsection to 
clarify that the rights provided for under para-
graph (2)(B)(v) apply to all Federal funding 
awards under this section, including the first 
phase (as described in subsection (e)(6)(A) of 
this section), the second phase (as described in 
subsection (e)(6)(B) of this section), and the 
third phase (as described in subsection (e)(6)(C) 
of this section). 

(q) Discretionary technical assistance 

(1) In general 

Each Federal agency required by this sec-
tion to conduct an SBIR program may enter 
into an agreement with a vendor selected 
under paragraph (2) to provide small business 
concerns engaged in SBIR projects with tech-
nical assistance services, such as access to a 
network of scientists and engineers engaged in 
a wide range of technologies, or access to tech-
nical and business literature available through 
on-line data bases, for the purpose of assisting 
such concerns in— 

(A) making better technical decisions con-
cerning such projects; 

(B) solving technical problems which arise 
during the conduct of such projects; 

(C) minimizing technical risks associated 
with such projects; and 

(D) developing and commercializing new 
commercial products and processes resulting 
from such projects. 

(2) Vendor selection 

Each agency may select a vendor to assist 
small business concerns to meet the goals list-
ed in paragraph (1) for a term not to exceed 3 
years. Such selection shall be competitive and 
shall utilize merit-based criteria. 

(3) Additional technical assistance 

(A) First phase 

Each agency referred to in paragraph (1) 
may provide services described in paragraph 
(1) to first phase SBIR award recipients in an 
amount equal to not more than $4,000, which 
shall be in addition to the amount of the re-
cipient’s award. 

(B) Second phase 

Each agency referred to in paragraph (1) 
may authorize any second phase SBIR award 
recipient to purchase, with funds available 
from their SBIR awards, services described 
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in paragraph (1), in an amount equal to not 
more than $4,000 per year. 

(r) Third phase agreements 

(1) In general 

In the case of a small business concern that 
is awarded a funding agreement for the second 
phase of an SBIR or STTR program, a Federal 
agency may enter into a third phase agree-
ment with that business concern for addi-
tional work to be performed during or after 
the second phase period. The second phase 
funding agreement with the small business 
concern may, at the discretion of the agency 
awarding the agreement, set out the proce-
dures applicable to third phase agreements 
with that agency or any other agency. 

(2) ‘‘Third phase agreement’’ defined 

In this subsection, the term ‘‘third phase 
agreement’’ means a follow-on, non-SBIR or 
non-STTR funded contract as described in 
paragraph (4)(C) or paragraph (6)(C) of sub-
section (e) of this section. 

(3) Intellectual property rights 

Each funding agreement under an SBIR or 
STTR program shall include provisions setting 
forth the respective rights of the United 
States and the small business concern with re-
spect to intellectual property rights and with 
respect to any right to carry out follow-on re-
search. 

(s) Outreach 

(1) ‘‘Eligible State’’ defined 

In this subsection, the term ‘‘eligible State’’ 
means a State— 

(A) if the total value of contracts awarded 
to the State during fiscal year 1995 under 
this section was less than $5,000,000; and 

(B) that certifies to the Administration de-
scribed in paragraph (2) that the State will, 
upon receipt of assistance under this sub-
section, provide matching funds from non- 
Federal sources in an amount that is not 
less than 50 percent of the amount provided 
under this subsection. 

(2) Program authority 

Of amounts made available to carry out this 
section for each of the fiscal years 2000 
through 2005, the Administrator may expend 
with eligible States not more than $2,000,000 in 
each such fiscal year in order to increase the 
participation of small business concerns lo-
cated in those States in the programs under 
this section. 

(3) Amount of assistance 

The amount of assistance provided to an eli-
gible State under this subsection in any fiscal 
year— 

(A) shall be equal to twice the total 
amount of matching funds from non-Federal 
sources provided by the State; and 

(B) shall not exceed $100,000. 

(4) Use of assistance 

Assistance provided to an eligible State 
under this subsection shall be used by the 
State, in consultation with State and local de-
partments and agencies, for programs and ac-

tivities to increase the participation of small 
business concerns located in the State in the 
programs under this section, including— 

(A) the establishment of quantifiable per-
formance goals, including goals relating to— 

(i) the number of program awards under 
this section made to small business con-
cerns in the State; and 

(ii) the total amount of Federal research 
and development contracts awarded to 
small business concerns in the State; 

(B) the provision of competition outreach 
support to small business concerns in the 
State that are involved in research and de-
velopment; and 

(C) the development and dissemination of 
educational and promotional information re-
lating to the programs under this section to 
small business concerns in the State. 

(t) Inclusion in strategic plans 

Program information relating to the SBIR and 
STTR programs shall be included by each Fed-
eral agency in any update or revision required of 
the Federal agency under section 306(b) of title 
5. 

(u) Coordination of technology development pro-
grams 

(1) Definition of technology development pro-
gram 

In this subsection, the term ‘‘technology de-
velopment program’’ means— 

(A) the Experimental Program to Stimu-
late Competitive Research of the National 
Science Foundation, as established under 
section 1862g of title 42; 

(B) the Defense Experimental Program to 
Stimulate Competitive Research of the De-
partment of Defense; 

(C) the Experimental Program to Stimu-
late Competitive Research of the Depart-
ment of Energy; 

(D) the Experimental Program to Stimu-
late Competitive Research of the Environ-
mental Protection Agency; 

(E) the Experimental Program to Stimu-
late Competitive Research of the National 
Aeronautics and Space Administration; 

(F) the Institutional Development Award 
Program of the National Institutes of 
Health; and 

(G) the National Research Initiative Com-
petitive Grants Program of the Department 
of Agriculture. 

(2) Coordination requirements 

Each Federal agency that is subject to sub-
section (f) of this section and that has estab-
lished a technology development program 
may, in each fiscal year, review for funding 
under that technology development program— 

(A) any proposal to provide outreach and 
assistance to one or more small business 
concerns interested in participating in the 
SBIR program, including any proposal to 
make a grant or loan to a company to pay a 
portion or all of the cost of developing an 
SBIR proposal, from an entity, organization, 
or individual located in— 

(i) a State that is eligible to participate 
in that program; or 
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(ii) a State described in paragraph (3); or 

(B) any proposal for the first phase of the 
SBIR program, if the proposal, though meri-
torious, is not funded through the SBIR pro-
gram for that fiscal year due to funding re-
straints, from a small business concern lo-
cated in— 

(i) a State that is eligible to participate 
in a technology development program; or 

(ii) a State described in paragraph (3). 

(3) Additionally eligible State 

A State referred to in subparagraph (A)(ii) 
or (B)(ii) of paragraph (2) is a State in which 
the total value of contracts awarded to small 
business concerns under all SBIR programs is 
less than the total value of contracts awarded 
to small business concerns in a majority of 
other States, as determined by the Adminis-
trator in biennial fiscal years, beginning with 
fiscal year 2000, based on the most recent sta-
tistics compiled by the Administrator. 

(v) Simplified reporting requirements 

The Administrator shall work with the Fed-
eral agencies required by this section to have an 
SBIR or STTR program to standardize reporting 
requirements for the collection of data from 
SBIR or STTR applicants and awardees, includ-
ing data for inclusion in the database under sub-
section (k) of this section, taking into consider-
ation the unique needs of each agency, and to 
the extent possible, permitting the updating of 
previously reported information by electronic 
means. Such requirements shall be designed to 
minimize the burden on small businesses. 

(w) STTR model agreement for intellectual prop-
erty rights 

(1) In general 

The Administrator shall promulgate regula-
tions establishing a single model agreement 
for use in the STTR program that allocates 
between small business concerns and research 
institutions intellectual property rights and 
rights, if any, to carry out follow-on research, 
development, or commercialization. 

(2) Opportunity for comment 

In promulgating regulations under para-
graph (1), the Administrator shall provide to 
affected agencies, small business concerns, re-
search institutions, and other interested par-
ties the opportunity to submit written com-
ments. 

(Pub. L. 85–536, § 2[9], July 18, 1958, 72 Stat. 391; 
Pub. L. 97–219, §§ 3–5, July 22, 1982, 96 Stat. 217, 
218, 221; Pub. L. 99–443, §§ 1, 2, Oct. 6, 1986, 100 
Stat. 1120; Pub. L. 100–590, title I, § 108, Nov. 3, 
1988, 102 Stat. 2994; Pub. L. 102–484, div. D, title 
XLII, § 4237(d), Oct. 23, 1992, 106 Stat. 2692; Pub. 
L. 102–564, title I, §§ 103, 104, title II, § 202(a)–(c), 
title III, §§ 301(a), 305, Oct. 28, 1992, 106 Stat. 4250, 
4254, 4256, 4257, 4261, 4262; Pub. L. 103–403, title 
VI, § 607, Oct. 22, 1994, 108 Stat. 4204; Pub. L. 
104–208, div. D, title I, § 110, Sept. 30, 1996, 110 
Stat. 3009–733; Pub. L. 105–135, title V, § 501, Dec. 
2, 1997, 111 Stat. 2620; Pub. L. 106–113, div. B, 
§ 1000(a)(9) [title IV, § 4732(b)(5)], Nov. 29, 1999, 113 
Stat. 1536, 1501A–583; Pub. L. 106–554, § 1(a)(9) 
[title I, §§ 103–107, 109, 110, 111(c), 113, 114(b)], Dec. 

21, 2000, 114 Stat. 2763, 2763A–669, 2763A–673, 
2763A–679, 2763A–681; Pub. L. 107–50, §§ 2, 3(a), 4–7, 
Oct. 15, 2001, 115 Stat. 263–265.) 

AMENDMENT OF SUBSECTION (p)(2)(B)(ix) 

Pub. L. 107–50, § 3, Oct. 15, 2001, 115 Stat. 263, 

provided that, effective beginning in fiscal year 

2004, subsection (p)(2)(B)(ix) of this section is 

amended by striking ‘‘$500,000’’ and inserting 

‘‘$750,000’’ and by inserting before the semicolon 

at the end the following: ‘‘, and shorter or 

longer periods of time to be approved at the dis-

cretion of the awarding agency where appro-

priate for a particular project’’. 

REPEAL OF SUBSECTION (s) 

Pub. L. 105–135, title V, § 501(b)(2), Dec. 2, 

1997, 111 Stat. 2622, as amended, provided that, 

effective October 1, 2005, subsection (s) of this 

section is repealed. 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (d)(3), are 

classified generally to chapter 1 (§ 1 et seq.) of this 

title. 
The Federal Trade Commission Act, referred to in 

subsec. (d)(3), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 

as amended, which is classified generally to subchapter 

I (§ 41 et seq.) of chapter 2 of this title. For complete 

classification of this Act to the Code, see section 58 of 

this title and Tables. 
Executive Order 12333, referred to in subsec. (e)(2), is 

set out as a note under section 401 of Title 50, War and 

National Defense. 
Section 421(c)(1) of title 41, referred to in subsec. 

(e)(8), was in the original ‘‘section 35(c)(1) of the Office 

of Federal Procurement Policy Act’’ which has been 

translated as meaning section 25(c)(1) of that Act to re-

flect the probable intent of Congress because that Act 

does not contain a section 35 and section 25(c) of that 

Act relates to issuance of the Federal Acquisition Reg-

ulation. 
Section 6683 of title 42, referred to in subsecs. 

(g)(3)(A), (j)(2)(E)(i), and (o)(3)(A), was omitted from the 

Code. 
Section 2522 of title 10, referred to in subsecs. 

(g)(3)(B), (j)(2)(E)(ii), and (o)(3)(B), which related to an-

nual defense critical technology plan, was repealed, and 

section 2518 (relating to Defense Advanced Manufactur-

ing Technology Partnerships) was redesignated as sec-

tion 2522, by Pub. L. 102–484, div. D, title XLII, §§ 4202(a), 

4232(a), Oct. 23, 1992, 106 Stat. 2659, 2687, and subse-

quently repealed. 
Section 105 of the Small Business Research and De-

velopment Enhancement Act of 1992, referred to in sub-

sec. (j)(2)(I), is section 105 of Pub. L. 102–564, which is 

set out below. 

CODIFICATION 

Section 209 of act July 30, 1953, ch. 282, title II, 67 

Stat. 237, was previously classified to this section. See 

section 645 of this title and Codification note set out 

under section 631 of this title. 

AMENDMENTS 

2001—Subsec. (b)(4). Pub. L. 107–50, § 2(b), struck out 

‘‘pilot’’ before ‘‘programs;’’. 
Subsec. (b)(7). Pub. L. 107–50, § 6(d), substituted 

‘‘, (o)(9), and (o)(15) of this section, the number of pro-

posals received from, and the number and total amount 

of awards to, HUBZone small business concerns under 

each of the SBIR and STTR programs,’’ for ‘‘and (o)(9) 

of this section,’’. 
Subsec. (e)(6). Pub. L. 107–50, § 2(b), struck out ‘‘pilot’’ 

before ‘‘program’’ in introductory provisions. 
Subsec. (k)(1). Pub. L. 107–50, § 6(b)(1), inserted ‘‘or 

STTR’’ after ‘‘SBIR’’ in subpars. (A) to (C) and added 

subpar. (E). 
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Subsec. (k)(2). Pub. L. 107–50, § 6(b)(2)(A), (B), in intro-

ductory provisions, inserted ‘‘or an STTR program pur-

suant to subsection (n)(1) of this section’’ after ‘‘(f)(1) 

of this section’’ and substituted ‘‘exclusively for SBIR 

and STTR’’ for ‘‘solely for SBIR’’. 
Subsec. (k)(2)(A)(iii). Pub. L. 107–50, § 6(b)(2)(C), in-

serted ‘‘and STTR’’ after ‘‘SBIR’’. 
Subsec. (k)(2)(D). Pub. L. 107–50, § 6(b)(2)(D), inserted 

‘‘or STTR’’ after ‘‘SBIR’’. 
Subsec. (n)(1). Pub. L. 107–50, § 2(a), amended heading 

and text of par. (1) generally. Prior to amendment, text 

read as follows: ‘‘With respect to fiscal years 1998, 1999, 

2000, and 2001, each Federal agency that has an extra-

mural budget for research, or research and develop-

ment, in excess of $1,000,000,000 for that fiscal year, is 

authorized to expend with small business concerns not 

less than 0.15 percent of that extramural budget specifi-

cally in connection with STTR programs that meet the 

requirements of this section and any policy directives 

and regulations issued under this section.’’ 
Subsec. (o)(11). Pub. L. 107–50, § 7(b), substituted 

‘‘adopt the agreement developed by the Administrator 

under subsection (w) of this section as the agency’s 

model agreement’’ for ‘‘develop a model agreement not 

later than July 31, 1993, to be approved by the Adminis-

tration,’’. 
Subsec. (o)(14). Pub. L. 107–50, § 4, added par. (14). 
Subsec. (o)(15). Pub. L. 107–50, § 6(a), added par. (15). 
Subsec. (p)(3). Pub. L. 107–50, § 5, added par. (3). 
Subsec. (v). Pub. L. 107–50, § 6(c), inserted ‘‘or STTR’’ 

after ‘‘SBIR’’ in two places. 
Subsec. (w). Pub. L. 107–50, § 7(a), added subsec. (w). 
2000—Subsec. (b)(7). Pub. L. 106–554, § 1(a)(9) [title I, 

§ 107(b)], inserted before period at end ‘‘, including the 

data on output and outcomes collected pursuant to sub-

sections (g)(10) and (o)(9) of this section, and a descrip-

tion of the extent to which Federal agencies are provid-

ing in a timely manner information needed to maintain 

the database described in subsection (k) of this sec-

tion’’. 
Pub. L. 106–554, § 1(a)(9) [title I, § 104], substituted 

‘‘, and to the Committee on Science and the Commit-

tee on Small Business of the House of Representa-

tives,’’ for ‘‘and the Committee on Small Business of 

the House of Representatives’’. 
Subsec. (e)(4)(C)(i). Pub. L. 106–554, § 1(a)(9) [title I, 

§ 105], substituted ‘‘; or’’ for ‘‘; and’’ at end. 
Subsec. (g)(9). Pub. L. 106–554, § 1(a)(9) [title I, § 106], 

added par. (9). 
Subsec. (g)(10). Pub. L. 106–554, § 1(a)(9) [title I, 

§ 107(a)], added par. (10). 
Subsec. (i). Pub. L. 106–554, § 1(a)(9) [title I, § 109], in-

serted subsec. heading, designated existing provisions 

as par. (1), inserted par. heading, and added par. (2). 
Subsec. (j)(3). Pub. L. 106–554, § 1(a)(9) [title I, § 110], 

added par. (3). 
Subsec. (k). Pub. L. 106–554, § 1(a)(9) [title I, § 107(c)], 

amended subsec. (k) generally, substituting present 

provisions for provisions which read ‘‘(k) [Reserved]’’. 
Subsec. (m). Pub. L. 106–554, § 1(a)(9) [title I, § 103], 

amended heading and text generally. Prior to amend-

ment, text read as follows: ‘‘The authorization to carry 

out the Small Business Innovation Research Program 

under this section shall terminate on October 1, 2000.’’ 
Subsec. (s)(2). Pub. L. 106–554, § 1(a)(9) [title I, § 114(b)], 

substituted ‘‘for each of the fiscal years 2000 through 

2005,’’ for ‘‘for fiscal year 1998, 1999, 2000, or 2001’’. 
Subsec. (u). Pub. L. 106–554, § 1(a)(9) [title I, § 111(c)], 

added subsec. (u). 
Subsec. (v). Pub. L. 106–554, § 1(a)(9) [title I, § 113], 

added subsec. (v). 
1999—Subsec. (p)(1)(B). Pub. L. 106–113 amended sub-

par. (B) generally. Prior to amendment, subpar. (B) 

read as follows: ‘‘the Commissioner of Patents and 

Trademarks; and’’. 
1997—Subsec. (e)(4)(A). Pub. L. 105–135, § 501(b)(1)(B), 

substituted ‘‘subparagraph (B)’’ for ‘‘subparagraph 

(B)(ii)’’. 
Subsec. (n)(1). Pub. L. 105–135, § 501(a), added par. (1) 

and struck out heading and text of former par. (1). Text 

read as follows: ‘‘Each Federal agency which has an ex-

tramural budget for research or research and develop-

ment in excess of $1,000,000,000 in fiscal year 1994, 1995, 

or 1996, is authorized to expend with small business 

concerns— 
‘‘(A) not less than 0.05 percent of such budget in fis-

cal year 1994; 
‘‘(B) not less than 0.1 percent of such budget in fis-

cal year 1995; and 
‘‘(C) not less than 0.15 percent of such budget in fis-

cal years 1996 and 1997, 
specifically in connection with STTR programs which 

meet the requirements of this section, policy direc-

tives, and regulations issued under this section.’’ 
Subsec. (o)(8) to (13). Pub. L. 105–135, § 501(b)(1)(A), 

added pars. (8) and (9) and redesignated former pars. (8) 

to (11) as (10) to (13), respectively. 
Subsecs. (s), (t). Pub. L. 105–135, § 501(b)(1)(C), added 

subsecs. (s) and (t). 
1996—Subsec. (n)(1)(C). Pub. L. 104–208 substituted 

‘‘fiscal years 1996 and 1997’’ for ‘‘fiscal year 1996’’. 
1994—Subsec. (q)(2). Pub. L. 103–403 amended heading 

and text of par. (2) generally. Prior to amendment, text 

read as follows: ‘‘Annually, each agency may select a 

vendor for purposes of this subsection using competi-

tive, merit-based criteria, to assist small business con-

cerns to meet the goals listed in paragraph (1).’’ 
1992—Subsec. (b)(4). Pub. L. 102–564, § 202(a)(1), in-

serted before semicolon at end ‘‘and small business 

technology transfer pilot programs’’. 
Subsec. (b)(5) to (7). Pub. L. 102–564, § 202(a)(2), in-

serted ‘‘and STTR’’ after ‘‘SBIR’’ wherever appearing. 
Subsec. (e)(1). Pub. L. 102–564, § 103(c), substituted 

‘‘for the Department of Energy it shall not include 

amounts obligated for atomic energy defense programs 

solely for weapons activities or for naval reactor pro-

grams’’ for ‘‘for the Department of Defense it shall not 

include amounts obligated solely for operational sys-

tems development’’. 
Pub. L. 102–484, § 4237(d)(1), (2)(A), (h)(2), temporarily 

amended par. (1) by striking out ‘‘except that for the 

Department of Defense it shall not include amounts ob-

ligated solely for operational systems development, 

and’’ after ‘‘Government-operated facilities,’’ and sub-

stituting ‘‘, and except that for the Department of En-

ergy it shall not include amounts obligated for atomic 

energy defense programs for weapons and weapons-re-

lated activities or for naval reactor programs;’’ for 

semicolon at end. See section 4237(h)(2) of Pub. L. 

102–484 set out in a Small Business Innovation Research 

Program in Department of Defense note below. 
Subsec. (e)(4)(A). Pub. L. 102–564, § 103(a)(1), inserted 

‘‘that appear to have commercial potential, as de-

scribed in subparagraph (B)(ii),’’ after ‘‘ideas’’. 
Subsec. (e)(4)(B). Pub. L. 102–564, § 103(a)(2), added sub-

par. (B) and struck out former subpar. (B) which read 

as follows: ‘‘a second phase to further develop the pro-

posed ideas to meet the particular program needs, the 

awarding of which shall take into consideration the sci-

entific and technical merit and feasibility evidenced by 

the first phase and, where two or more proposals are 

evaluated as being of approximately equal scientific 

and technical merit and feasibility, special consider-

ation shall be given to those proposals that have dem-

onstrated third phase, non-Federal capital commit-

ments; and’’. 
Subsec. (e)(4)(C). Pub. L. 102–564, § 103(a)(2), added sub-

par. (C) and struck out former subpar. (C) which read as 

follows: ‘‘where appropriate, a third phase in which 

non-Federal capital pursues commercial applications of 

the research or research and development and which 

may also involve follow-on non-SBIR funded produc-

tion contracts with a Federal agency for products or 

processes intended for use by the United States Govern-

ment; and’’. 
Subsec. (e)(6) to (8). Pub. L. 102–564, § 202(b), added 

pars. (6) to (8). 
Subsec. (f). Pub. L. 102–564, § 103(b), amended subsec. 

(f) generally. Prior to amendment, subsec. (f) consisted 

of pars. (1) and (2) relating to Federal agency extra-
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mural budget expenditures for fiscal years 1982 and 

thereafter for small business concerns in connection 

with small business innovation research programs 

meeting the requirements of the Small Business Inno-

vation Development Act of 1982. 
Subsec. (f)(2). Pub. L. 102–484, § 4237(d)(2)(B), (h)(2), 

temporarily struck out par. (2) which read ‘‘Amounts 

appropriated for atomic energy defense programs of the 

Department of Energy shall for the purposes of para-

graph (1) be excluded from the amount of the research 

or research and development budget of that Depart-

ment.’’ See section 4237(h)(2) of Pub. L. 102–484 set out 

in a Small Business Innovation Research Program in 

Department of Defense note below. 
Subsec. (g)(3), (4). Pub. L. 102–564, § 103(d), added par. 

(3) and redesignated former par. (3) as (4). Former par. 

(4) redesignated (5). 
Subsec. (g)(5). Pub. L. 102–564, § 103(d)(1), (h)(2), (i), re-

designated par. (4) as (5) and inserted ‘‘subject to sub-

section (l) of this section,’’ before ‘‘unilaterally’’ and 

‘‘and inform each awardee under such an agreement, to 

the extent possible, of the expenses of the awardee that 

will be allowable under the funding agreement’’ before 

semicolon at end. Former par. (5) redesignated (6). 
Subsec. (g)(6). Pub. L. 102–564, § 103(d)(1), redesignated 

par. (5) as (6). Former par. (6) redesignated (7). 
Subsec. (g)(7). Pub. L. 102–564, § 103(d)(1), (e), redesig-

nated par. (6) as (7) and inserted before semicolon at 

end ‘‘and, in all cases, make payment to recipients 

under such agreements in full, subject to audit, on or 

before the last day of the 12-month period beginning on 

the date of completion of such requirements’’. Former 

par. (7) redesignated (8). 
Subsec. (g)(8). Pub. L. 102–564, § 103(d)(1), redesignated 

par. (7) as (8). 
Subsec. (j). Pub. L. 102–564, § 103(f), designated exist-

ing provisions as par. (1) and inserted heading, redesig-

nated former pars. (1) and (2) as subpars. (A) and (B), re-

spectively, of par. (1), former subpars. (A) to (H) of 

former par. (2) as cls. (i) to (viii), respectively, of sub-

par. (B) of par. (1), and former pars. (3) to (7) as subpars. 

(C) to (G), respectively, of par. (1), and added par. (2). 
Subsec. (k). Pub. L. 102–564, § 103(g), amended subsec. 

(k) generally, substituting ‘‘(k) [Reserved]’’ for prior 

provisions of subsec. (k) which read as follows: ‘‘The Di-

rector of the Office of Science and Technology Policy, 

in consultation with the Federal Coordinating Council 

for Science, Engineering and Research, shall, in addi-

tion to such other responsibilities imposed upon him by 

the Small Business Innovation Development Act of 

1982— 
‘‘(1) independently survey and monitor all phases of 

the implementation and operation of SBIR programs 

within agencies required to establish an SBIR pro-

gram, including compliance with the expenditures of 

funds according to the requirements of subsection (f) 

of this section; and 
‘‘(2) report not less than annually, and at such 

other times as the Director may deem appropriate, to 

the Committees on Small Business of the Senate and 

the House of Representatives on all phases of the im-

plementation and operation of SBIR programs within 

agencies required to establish an SBIR program, to-

gether with such recommendations as the Director 

may deem appropriate.’’ 
Subsec. (l). Pub. L. 102–564, § 103(h)(1), added subsec. 

(l). 
Subsec. (m). Pub. L. 102–564, § 104(b), added subsec. 

(m). 
Subsecs. (n) to (p). Pub. L. 102–564, § 202(c), added sub-

secs. (n) to (p). 
Subsec. (q). Pub. L. 102–564, § 301(a), added subsec. (q). 
Subsec. (r). Pub. L. 102–564, § 305, added subsec. (r). 
1988—Subsec. (j)(6), (7). Pub. L. 100–590 added pars. (6) 

and (7). 
1986—Subsec. (e)(1). Pub. L. 99–443, § 1, inserted provi-

sion that for the Department of Defense, the extra-

mural budget shall not include amounts obligated sole-

ly for operational systems development. 
1982—Subsec. (b)(4) to (7). Pub. L. 97–219, § 3, added 

pars. (4) to (7). 

Subsecs. (e) to (k). Pub. L. 97–219, § 4, added subsecs. 

(e) to (k). 

EFFECTIVE DATE OF 2001 AMENDMENT 

Pub. L. 107–50, § 3(b), Oct. 15, 2001, 115 Stat. 263, pro-

vided that: ‘‘The amendments made by subsection (a) 

[amending this section] shall be effective beginning in 

fiscal year 2004.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE AND TERMINATION DATES OF 1997 

AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

Section 501(b)(2) of Pub. L. 105–135, as amended by 

Pub. L. 106–554, § 1(a)(9) [title I, § 114(a)], Dec. 21, 2000, 

114 Stat. 2763, 2763A–681, provided that: ‘‘Effective Octo-

ber 1, 2005, section 9(s) of the Small Business Act [15 

U.S.C. 638(s)] (as added by paragraph (1) of this sub-

section) is repealed.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1992 

AMENDMENT 

For effective and termination dates of amendment by 

Pub. L. 102–484, see section 4237(g) and (h) of Pub. L. 

102–484, set out in a Small Business Innovation Re-

search Program in Department of Defense note below. 

TERMINATION DATE OF 1982 AMENDMENT 

Section 5 of Pub. L. 97–219, as amended by Pub. L. 

99–443, § 2, Oct. 6, 1986, 100 Stat. 1120; Pub. L. 102–484, div. 

D, title XLII, § 4237(a), Oct. 23, 1992, 106 Stat. 2691, which 

provided that effective Oct. 1, 1993, subsecs. (b)(4) 

through (7) and (e) through (k) of this section were to 

be repealed, was repealed by Pub. L. 102–564, title I, 

§ 104(a), Oct. 28, 1992, 106 Stat. 4254. 

CONTINUATION OF SBIR PROGRAM BEYOND TERMINATION 

DATE 

Pub. L. 106–554, § 1(a)(4) [div. B, title I, § 149], Dec. 21, 

2000, 114 Stat. 2763, 2763A–251, provided that: ‘‘The 

Small Business Innovation Research program, other-

wise expiring at the end of fiscal year 2000, is author-

ized to continue in effect during fiscal year 2001.’’ 

CONGRESSIONAL FINDINGS: SMALL BUSINESS INNOVATION 

RESEARCH PROGRAM REAUTHORIZATION ACT OF 2000 

Pub. L. 106–554, § 1(a)(9) [title I, § 102], Dec. 21, 2000, 114 

Stat. 2763, 2763A–668, provided that: ‘‘Congress finds 

that— 

‘‘(1) the small business innovation research pro-

gram established under the Small Business Innova-

tion Development Act of 1982 [see Short Title of 1982 

Amendment note set out under section 631 of this 

title], and reauthorized by the Small Business Re-

search and Development Enhancement Act of 1992 

[see Short Title of 1992 Amendments note set out 

under section 631 of this title] (in this title [see Short 

Title of 2000 Amendment note set out under section 

631 of this title] referred to as the ‘SBIR program’) is 

highly successful in involving small businesses in fed-

erally funded research and development; 

‘‘(2) the SBIR program made the cost-effective and 

unique research and development capabilities pos-

sessed by the small businesses of the Nation available 

to Federal agencies and departments; 

‘‘(3) the innovative goods and services developed by 

small businesses that participated in the SBIR pro-
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gram have produced innovations of critical impor-

tance in a wide variety of high-technology fields, in-

cluding biology, medicine, education, and defense; 
‘‘(4) the SBIR program is a catalyst in the pro-

motion of research and development, the commer-

cialization of innovative technology, the develop-

ment of new products and services, and the continued 

excellence of this Nation’s high-technology indus-

tries; and 
‘‘(5) the continuation of the SBIR program will pro-

vide expanded opportunities for one of the Nation’s 

vital resources, its small businesses, will foster in-

vention, research, and technology, will create jobs, 

and will increase this Nation’s competitiveness in 

international markets.’’ 

NATIONAL RESEARCH COUNCIL REPORTS 

Pub. L. 106–554, § 1(a)(9) [title I, § 108], Dec. 21, 2000, 114 

Stat. 2763, 2763A–671, provided that: 
‘‘(a) STUDY AND RECOMMENDATIONS.—The head of each 

agency with a budget of more than $50,000,000 for its 

SBIR program for fiscal year 1999, in consultation with 

the Small Business Administration, shall, not later 

than 6 months after the date of the enactment of this 

Act [Dec. 21, 2000], cooperatively enter into an agree-

ment with the National Academy of Sciences for the 

National Research Council to— 
‘‘(1) conduct a comprehensive study of how the 

SBIR program has stimulated technological innova-

tion and used small businesses to meet Federal re-

search and development needs, including— 
‘‘(A) a review of the value to the Federal research 

agencies of the research projects being conducted 

under the SBIR program, and of the quality of re-

search being conducted by small businesses partici-

pating under the program, including a comparison 

of the value of projects conducted under the SBIR 

program to those funded by other Federal research 

and development expenditures; 
‘‘(B) to the extent practicable, an evaluation of 

the economic benefits achieved by the SBIR pro-

gram, including the economic rate of return, and a 

comparison of the economic benefits, including the 

economic rate of return, achieved by the SBIR pro-

gram with the economic benefits, including the eco-

nomic rate of return, of other Federal research and 

development expenditures; 
‘‘(C) an evaluation of the noneconomic benefits 

achieved by the SBIR program over the life of the 

program; 
‘‘(D) a comparison of the allocation for fiscal year 

2000 of Federal research and development funds to 

small businesses with such allocation for fiscal year 

1983, and an analysis of the factors that have con-

tributed to such allocation; and 
‘‘(E) an analysis of whether Federal agencies, in 

fulfilling their procurement needs, are making suf-

ficient effort to use small businesses that have 

completed a second phase award under the SBIR 

program; and 
‘‘(2) make recommendations with respect to— 

‘‘(A) measures of outcomes for strategic plans 

submitted under section 306 of title 5, United States 

Code, and performance plans submitted under sec-

tion 1115 of title 31, United States Code, of each 

Federal agency participating in the SBIR program; 
‘‘(B) whether companies who can demonstrate 

project feasibility, but who have not received a first 

phase award, should be eligible for second phase 

awards, and the potential impact of such awards on 

the competitive selection process of the program; 
‘‘(C) whether the Federal Government should be 

permitted to recoup some or all of its expenses if a 

controlling interest in a company receiving an 

SBIR award is sold to a foreign company or to a 

company that is not a small business concern; 
‘‘(D) how to increase the use by the Federal Gov-

ernment in its programs and procurements of tech-

nology-oriented small businesses; and 
‘‘(E) improvements to the SBIR program, if any 

are considered appropriate. 

‘‘(b) PARTICIPATION BY SMALL BUSINESS.— 
‘‘(1) IN GENERAL.—In a manner consistent with law 

and with National Research Council study guidelines 

and procedures, knowledgeable individuals from the 

small business community with experience in the 

SBIR program shall be included— 
‘‘(A) in any panel established by the National Re-

search Council for the purpose of performing the 

study conducted under this section; and 
‘‘(B) among those who are asked by the National 

Research Council to peer review the study. 
‘‘(2) CONSULTATION.—To ensure that the concerns of 

small business are appropriately considered under 

this subsection, the National Research Council shall 

consult with and consider the views of the Office of 

Technology and the Office of Advocacy of the Small 

Business Administration and other interested parties, 

including entities, organizations, and individuals ac-

tively engaged in enhancing or developing the tech-

nological capabilities of small business concerns. 
‘‘(c) PROGRESS REPORTS.—The National Research 

Council shall provide semiannual progress reports on 

the study conducted under this section to the Commit-

tee on Science and the Committee on Small Business of 

the House of Representatives, and to the Committee on 

Small Business of the Senate. 
‘‘(d) REPORT.—The National Research Council shall 

transmit to the heads of agencies entering into an 

agreement under this section and to the Committee on 

Science and the Committee on Small Business of the 

House of Representatives, and to the Committee on 

Small Business of the Senate— 
‘‘(1) not later than 3 years after the date of the en-

actment of this Act [Dec. 21, 2000], a report including 

the results of the study conducted under subsection 

(a)(1) and recommendations made under subsection 

(a)(2); and 
‘‘(2) not later than 6 years after that date of the en-

actment, an update of such report.’’ 

CONGRESSIONAL FINDINGS AND PURPOSES: SMALL BUSI-

NESS RESEARCH AND DEVELOPMENT ENHANCEMENT 

ACT OF 1992 

Section 102 of title I of Pub. L. 102–564 provided that: 
‘‘(a) FINDINGS.—The Congress finds that— 

‘‘(1) the small business innovation research pro-

gram established under the Small Business Innova-

tion Development Act of 1982 [see Short Title of 1982 

Amendment note set out under section 631 of this 

title] (hereafter in this Act [see Short Title of 1992 

Amendments note set out under section 631 of this 

title] referred to as the ‘SBIR’ program) has been a 

successful method of involving small business con-

cerns in Federal research and development; 
‘‘(2) the small business innovation research pro-

gram has been an effective catalyst for the develop-

ment of technological innovations by small business 

concerns; 
‘‘(3) small business innovation research program 

participants have provided high quality research and 

development in a cost-effective manner; 
‘‘(4) the innovative products and services developed 

by small business concerns participating in the small 

business innovation research program have been im-

portant to the national defense, as well as to the mis-

sions of the other participating Federal agencies; 
‘‘(5) the small business innovation research pro-

gram has effectively stimulated the commercializa-

tion of technology developed through Federal re-

search and development, benefiting both the public 

and private sectors of the Nation; 
‘‘(6) by encouraging the development and commer-

cialization of technological innovations, the small 

business innovation research program has created 

jobs, expanded business opportunities for small firms, 

stimulated the development of new products and 

services, and improved the competitiveness of the Na-

tion’s high technology industries; 
‘‘(7) the small business innovation research pro-

gram has also helped to increase exports from small 

business concerns; 
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‘‘(8) despite the general success of the small busi-

ness innovation research program, the proportion of 

Federal research and development funds received by 

small business concerns has not increased over the 

life of the program, but has remained at 3 percent; 

and 
‘‘(9) although the participating Federal agencies 

have successfully implemented most aspects of the 

small business innovation research program, addi-

tional outreach efforts are necessary to stimulate in-

creased participation of socially and economically 

disadvantaged small business concerns. 
‘‘(b) PURPOSES.—The purposes of this title [see Short 

Title of 1992 Amendments note set out under section 631 

of this title] are— 
‘‘(1) to expand and improve the small business inno-

vation research program; 
‘‘(2) to emphasize the program’s goal of increasing 

private sector commercialization of technology de-

veloped through Federal research and development; 
‘‘(3) to increase small business participation in Fed-

eral research and development; and 
‘‘(4) to improve the Federal Government’s dissemi-

nation of information concerning the small business 

innovation research program, particularly with re-

gard to program participation by women-owned small 

business concerns and by socially and economically 

disadvantaged small business concerns.’’ 

RECOMMENDATIONS OF SECRETARY OF DEFENSE 

Section 106 of Pub. L. 102–564 provided that: ‘‘Not 

later than March 31, 1996, the Secretary of Defense 

shall submit a recommendation to the Congress ad-

dressing whether there has been a demonstrable reduc-

tion in the quality of research performed under the 

SBIR program since the beginning of fiscal year 1993, 

such that increasing the percentage under section 

9(f)(1)(C) of the Small Business Act [15 U.S.C. 

638(f)(1)(C)] (as amended by section 103 of this Act) 

would adversely affect the performance of the research 

programs of the Department of Defense.’’ 

TIMING OF ISSUANCE OF POLICY DIRECTIVE 

Section 202(d) of Pub. L. 102–564 provided that: ‘‘The 

policy directive required by section 9(p) of the Small 

Business Act [15 U.S.C. 638(p)] (as added by subsection 

(c) of this section) shall be published— 
‘‘(1) in proposed form (with an opportunity for pub-

lic comment of not less than 30 days), not later than 

April 30, 1993; and 
‘‘(2) in final form, not later than July 31, 1993.’’ 

SENSE OF CONGRESS CONCERNING AMERICAN-MADE 

EQUIPMENT AND PRODUCTS 

Section 306 of Pub. L. 102–564 provided that: 
‘‘(a) PURCHASE OF AMERICAN-MADE EQUIPMENT AND 

PRODUCTS.—It is the sense of the Congress that an en-

tity that is awarded a funding agreement under the 

SBIR program of a Federal agency under section 9 of 

the Small Business Act [15 U.S.C. 638] should, when pur-

chasing any equipment or a product with funds pro-

vided through the funding agreement, purchase only 

American-made equipment and products, to the extent 

possible in keeping with the overall purposes of that 

program. 
‘‘(b) NOTICE TO SBIR AWARDEES.—Each Federal agen-

cy that awards funding agreements under the SBIR 

program shall provide to each recipient of such an 

award a notice describing the sense of the Congress, as 

set forth in subsection (a).’’ 

SMALL BUSINESS INNOVATION RESEARCH PROGRAM IN 

DEPARTMENT OF DEFENSE 

Section 4237 of Pub. L. 102–484 provided that: 
‘‘(a) EXTENSION OF PROGRAM.—[Amended section 5 of 

Pub. L. 97–219, set out as a note above.] 
‘‘(b) LIMITATION ON PROGRAM AWARDS.—Amounts paid 

to a small business concern by the Department of De-

fense under the Small Business Innovation Research 

Program for a project— 

‘‘(1) in phase I under the program may not exceed 

$100,000; and 
‘‘(2) in phase II under the program may not exceed 

$750,000. 
‘‘(c) COMMERCIAL APPLICATIONS STRATEGY.—Not later 

than 270 days after the date of the enactment of this 

Act [Oct. 23, 1992], the Secretary of Defense, in con-

sultation with the Administrator of the Small Business 

Administration, shall develop and issue a strategy for 

effectuating the transition of successful projects under 

the Small Business Innovation Research Program from 

phase II under the program into phase III under the 

program. 
‘‘(d) REPEAL OF EXCLUSION OF CERTAIN ACTIVITIES.— 

[Amended this section.] 
‘‘(e) PERCENTAGE OF REQUIRED EXPENDITURES FOR 

SBIR CONTRACTS.—(1) The Small Business Innovation 

Research Program shall apply to the Department of De-

fense (including the military departments) as if the 

percentage specified in section 9(f)(1) of the Small Busi-

ness Act (15 U.S.C. 638(f)(1)) with respect to fiscal years 

after fiscal year 1982 were determined in accordance 

with the table set forth in paragraph (2) (rather than 

1.25 percent). 
‘‘(2)(A) The percentage under section 9(f)(1) of the 

Small Business Act (15 U.S.C. 638(f)(1)) for any fiscal 

year for the Department of Defense and each military 

department shall be determined in accordance with the 

following table: 

‘‘For fiscal year: The percentage is: 

1993 ................................ 1.25 

1994 ................................ 1.5 

1995 ................................ 1.75 

1996 ................................ 2.0 

1997 ................................ 2.25 

1998 and thereafter ........ 2.5. 

‘‘(B) If the determination of the Secretary of Defense 

under subparagraph (C) is a negative determination (as 

set forth in that paragraph), then the percentage under 

section 9(f)(1) of the Small Business Act (15 U.S.C. 

638(f)(1)) for the Department of Defense and each mili-

tary department for fiscal years after fiscal year 1996 

shall remain at the level applicable for fiscal year 1996 

(notwithstanding the percentages specified in subpara-

graph (A) for fiscal years after fiscal year 1996). 
‘‘(C) Not later than June 30, 1996, the Secretary of De-

fense during fiscal year 1996 shall determine whether 

there has been a demonstrable reduction in the quality 

of research performed under funding agreements award-

ed by the Department of Defense under the SBIR pro-

gram since the beginning of fiscal year 1993 such that 

increasing the percentage under subparagraph (A) for 

fiscal years after fiscal year 1996 with respect to the de-

partment would adversely affect the performance of the 

department’s research programs. If the determination 

of the Secretary is that there has been such a demon-

strable reduction in the quality of research such that 

increasing the percentage under subparagraph (B) for 

fiscal years after fiscal year 1996 with respect to the de-

partment would adversely affect the performance of the 

department’s research programs, the Secretary shall be 

considered for purposes of subparagraph (B) to have 

made a negative determination. The determination of 

the Secretary concerned under this paragraph shall be 

made after considering the assessment of the Comptrol-

ler General with respect to that department in the re-

port transmitted under subparagraph (D). 
‘‘(D) Not later than March 30, 1996, the Comptroller 

General shall transmit to the Congress and the Sec-

retary of Defense a report setting forth the Comptroller 

General’s assessment, with respect to the Department 

of Defense of whether there has been a demonstrable re-

duction in the quality of research performed under 

funding agreements awarded by the department under 

the SBIR program since the beginning of fiscal year 

1993 such that increasing the percentage under subpara-

graph (A) for fiscal years after fiscal year 1996 with re-

spect to the department would adversely affect the per-

formance of the department’s research programs. 
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‘‘(E) The results of each determination under sub-

paragraph (C) shall be transmitted to the Congress not 

later than June 30, 1996. 
‘‘(f) DEFINITIONS.—In this section: 

‘‘(1) The term ‘Small Business Innovation Research 

Program’ means the program established under the 

following provisions of section 9 of the Small Busi-

ness Act (15 U.S.C. 638): 
‘‘(A) Paragraphs (4) through (7) of subsection (b). 
‘‘(B) Subsections (e) through (k). 

‘‘(2) The term ‘phase I’, with respect to the Small 

Business Innovation Research Program, means the 

first phase described in subsection (e)(4)(A) of section 

9 of the Small Business Act. 
‘‘(3) The term ‘phase II’, with respect to the Small 

Business Innovation Research Program, means the 

second phase described in subsection (e)(4)(B) of such 

section. 
‘‘(4) The term ‘phase III’, with respect to the Small 

Business Innovation Research Program, means the 

third phase described in subsection (e)(4)(C) of such 

section. 
‘‘(g) EFFECTIVE DATE.—Subject to subsection (h), this 

section, and the amendments made by this section, 

shall take effect on October 1, 1992, and shall apply 

with respect to fiscal years after fiscal year 1992. 
‘‘(h) EFFECTIVENESS OF SECTION CONDITIONAL ON FAIL-

URE TO ENACT OTHER LEGISLATION.—(1) In the event of 

the enactment of H.R. 4400 or S. 2941 [S. 2941 was en-

acted into law as Pub. L. 102–564 on Oct. 28, 1992], 102d 

Congress, on or before the date of the enactment of this 

Act [Oct. 23, 1992], then this section and the amend-

ments made by this section shall not take effect. 
‘‘(2)(A) In the event of the enactment of H.R. 4400 or 

S. 2941, 102d Congress, after the date of the enactment 

of this Act, then, effective immediately before the en-

actment of H.R. 4400 or S. 2941, 102d Congress— 
‘‘(i) this section shall cease to be effective; and 
‘‘(ii) the provisions of a small business law that are 

amended by this section shall be effective and read as 

such provisions of that law were in effect imme-

diately before the enactment of this Act, except that 

to the extent that any amendment is made to such a 

provision of a small business law by any other provi-

sion of law referred to in subparagraph (B), such pro-

vision of a small business law shall be effective and 

shall read as amended by that other provision of law. 
‘‘(B) For the purposes of subparagraph (A)(ii), a provi-

sion of law referred to in this subparagraph is the fol-

lowing: 
‘‘(i) A provision of this Act other than a provision 

of this section. 
‘‘(ii) A provision of any other Act if the provision 

takes effect during the period beginning on the date 

of the enactment of this Act and ending immediately 

before the enactment of H.R. 4400 or S. 2941, 102d Con-

gress. 
‘‘(C) In this paragraph, the term ‘small business law’ 

means— 
‘‘(i) the Small Business Act (15 U.S.C. 631 et seq.); 

and 
‘‘(ii) the Small Business Innovation Development 

Act of 1982 [Pub. L. 97–219] (15 U.S.C. 638 note).’’ 

USE OF DEPARTMENT OF AGRICULTURE EXTRAMURAL 

BUDGET FUNDS IN SMALL BUSINESS INNOVATION RE-

SEARCH PROGRAM 

Pub. L. 99–500, § 101(a) [title VI, § 630], Oct. 18, 1986, 100 

Stat. 1783, 1783–30, and Pub. L. 99–591, § 101(a) [title VI, 

§ 630], Oct. 30, 1986, 100 Stat. 3341, 3341–30, provided that: 

‘‘All funds appropriated for this fiscal year and all 

funds appropriated hereafter by this or any other Act 

that are determined to be part of the ‘extramural budg-

et’ of the Department of Agriculture for any fiscal year 

for purposes of meeting the requirements of section 9 of 

the Small Business Act (15 U.S.C. 638), as amended by 

the Small Business Innovation Development Act of 

1982, Public Law 97–219, shall be available for contracts, 

grants or cooperative agreements with small business 

concerns for any purpose in furtherance of the small 

business innovation research program. Such funds may 

be transferred for such purpose from one appropriation 

to another or to a single account.’’ 

CONGRESSIONAL FINDINGS AND DECLARATION OF PUR-

POSE: SMALL BUSINESS INNOVATION DEVELOPMENT 

ACT OF 1982 

Section 2 of Pub. L. 97–219 provided that: 
‘‘(a) The Congress finds that— 

‘‘(1) technological innovation creates jobs, in-

creases productivity, competition, and economic 

growth, and is a valuable counterforce to inflation 

and the United States balance-of-payments deficit; 
‘‘(2) while small business is the principal source of 

significant innovations in the Nation, the vast major-

ity of federally funded research and development is 

conducted by large businesses, universities, and Gov-

ernment laboratories; and 
‘‘(3) small businesses are among the most cost-ef-

fective performers of research and development and 

are particularly capable of developing research and 

development results into new products. 
‘‘(b) Therefore, the purposes of the Act [amending 

this section] are— 
‘‘(1) to stimulate technological innovation; 
‘‘(2) to use small business to meet Federal research 

and development needs; 
‘‘(3) to foster and encourage participation by minor-

ity and disadvantaged persons in technological inno-

vation; and 
‘‘(4) to increase private sector commercialization 

innovations derived from Federal research and devel-

opment.’’ 

REPORTS OF COMPTROLLER GENERAL 

Section 105 of title I of Pub. L. 102–564 provided that: 
‘‘(a) INTERIM REPORT.— 

‘‘(1) IN GENERAL.—The Comptroller General of the 

United States shall submit to the Congress an in-

terim report concerning the quality of research per-

formed under SBIR program funding agreements en-

tered into during fiscal year 1993 and thereafter. Cop-

ies of the interim report shall be furnished to each 

agency that has participated in the SBIR program in 

fiscal year 1993 or thereafter. 
‘‘(2) CONTENTS OF REPORT.—The Comptroller Gen-

eral shall include in the interim report required 

under paragraph (1)— 
‘‘(A) an assessment of the quality of the research 

performed under the SBIR program funding agree-

ments entered into by each agency that has partici-

pated in the SBIR program beginning in fiscal year 

1993 or thereafter, specifically addressing— 
‘‘(i) with respect to each such agency, whether 

or not there has been a demonstrable reduction in 

research quality; and 
‘‘(ii) in the case of such reduction, whether an 

increase in each such agency’s required SBIR par-

ticipation in accordance with section 9(f)(1) of the 

Small Business Act [15 U.S.C. 638(f)(1)] (as amend-

ed by subsection (b) of this section [probably 

should be section 103(b) of this Act]) would ad-

versely affect the performance of the agency’s re-

search programs; 
‘‘(B) an analysis of the program authorized by 

section 301 of the Small Business Research and De-

velopment Enhancement Act of 1992 [amending this 

section], considering, among other things— 
‘‘(i) the extent to which each SBIR agency has 

implemented the program and the extent to 

which the program has improved the quality of 

agency-sponsored research and development; 
‘‘(ii) the effect of the program on recipient com-

panies’ ability to develop and commercialize 

technology; 
‘‘(iii) the cost of the program and the average 

cost per recipient company; and 
‘‘(iv) the extent to which SBIR companies con-

tinue to use the service after completion of the 

program; and 
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‘‘(C) such other factors as the Comptroller Gen-

eral may deem appropriate. 
‘‘(b) FINAL REPORT.—The Comptroller General of the 

United States shall transmit to the Congress a final re-

port containing— 
‘‘(1) a review of the progress made by Federal agen-

cies in meeting the requirements of section 9(f) of the 

Small Business Act [15 U.S.C. 638(f)] (as amended by 

this Act), including increases in expenditures re-

quired by that subsection; 
‘‘(2) an analysis of participation by small business 

concerns in the third phase of SBIR programs, includ-

ing a systematic evaluation of the techniques adopt-

ed by Federal agencies to foster commercialization; 
‘‘(3) an analysis of the extent to which awards 

under SBIR programs are made pursuant to section 

9(l) of the Small Business Act (as added by section 

103(h)) in cases in which a program solicitation re-

ceives only 1 proposal; 
‘‘(4) an analysis of the extent to which awards in 

the first phase of the SBIR program are made to 

small business concerns that have received more than 

15 second phase awards under the SBIR program in 

the preceding 5 fiscal years, considering— 
‘‘(A) the extent to which such concerns were able 

to secure Federal or private sector follow-on fund-

ing; 
‘‘(B) the extent to which the research developed 

under such awards was commercialized; and 
‘‘(C) the amount of commercialization of research 

developed under such awards, as compared to the 

amount of commercialization of SBIR research for 

the entire SBIR program; 
‘‘(5) the results of periodic random audits of the ex-

tramural budget of each such Federal agency; 
‘‘(6) a review of the extent to which the purposes of 

this title [see Short Title of 1992 Amendments note 

set out under section 631 of this title] and the Small 

Business Innovation Development Act of 1982 [see 

Short Title of 1982 Amendment note set out under 

section 631 of this title] have been met with regard to 

fostering and encouraging the participation of 

women-owned small business concerns and socially 

and economically disadvantaged small business con-

cerns (as defined in the Small Business Act [15 U.S.C. 

631 et seq.]) in technological innovation, in general, 

and the SBIR program, in particular; 
‘‘(7) an analysis of the effectiveness of the SBIR 

program in promoting the development of the critical 

technologies identified by the Secretary of Defense 

and the National Critical Technologies Panel (or its 

successor), as described in subparagraph 9(j)(2)(E) of 

the Small Business Act; 
‘‘(8) an analysis of the impact of agency application 

review periods and funding cycles on SBIR program 

awardees’ financial status and ability to commer-

cialize; and 
‘‘(9) recommendations to the Congress for tracking 

the extent to which foreign firms, or United States 

firms with substantial foreign ownership interests, 

benefit from technology or products developed as a 

direct result of SBIR research or research and devel-

opment. 
‘‘(c) DATES OF SUBMISSION.—The report required— 

‘‘(1) under subsection (a), shall be submitted to the 

Congress not later than March 31, 1995; and 
‘‘(2) under subsection (b), shall be submitted to the 

Congress not later than 5 years after the date of en-

actment of this title [Oct. 28, 1992].’’ 
Section 202(e) of Pub. L. 102–564 provided that: ‘‘Not 

later than March 31, 1996, the Comptroller General of 

the United States shall submit a report to the Congress 

and the head of each agency that is required to make 

expenditures under the STTR program that— 
‘‘(1) sets forth the Comptroller General’s assess-

ment, with respect to each such agency, of— 
‘‘(A) the quality of research performed under 

funding agreements awarded by that agency under 

the STTR program since the beginning of the pro-

gram; 

‘‘(B) whether or not the STTR program has af-

fected the performance of that agency’s research 

programs; and 

‘‘(C) the commercial potential of research con-

ducted under the STTR program, if sufficient data 

is available; 

‘‘(2) contains the Comptroller General’s assessment 

as to the effects of the STTR program, if any, on the 

research quality and goals of the SBIR program; and 

‘‘(3) determines the agencies and the federally-fund-

ed research and development centers’ compliance 

with the procedures developed under section 9(g)(10) 

of the Small Business Act [probably 9(o)(10); 15 U.S.C. 

638(o)(10)], as amended by this section.’’ 

Section 6 of Pub. L. 97–219, as amended by Pub. L. 

99–443, § 3, Oct. 6, 1986, 100 Stat. 1120; Pub. L. 100–418, 

title VIII, § 8008, Aug. 23, 1988, 102 Stat. 1561; Pub. L. 

100–647, title IX, § 9003, Nov. 10, 1988, 102 Stat. 3808, pro-

vided that: 

‘‘(a) The Comptroller General, no later than Decem-

ber 31, 1988, shall transmit a report to the appropriate 

committees of the House of Representatives and of the 

Senate evaluating the effectiveness to date of phase 

one and phase two of the SBIR Program as set out in 

section 9(e)(4) of the Small Business Act [15 U.S.C. 

638(e)(4)]. Such report shall examine the quality of the 

research supported by the SBIR Program compared to 

that traditionally supported by the affected agencies, 

and the extent to which the goals of the SBIR Program 

are being met. Such report shall also include the judg-

ments of the heads of departments and agencies as to 

the effect of this Act [amending this section] on re-

search programs. 

‘‘(b) The Comptroller General, no later than Decem-

ber 31, 1991, shall transmit to such committees an up-

date of the report mandated under subsection (a). Such 

report, in addition, shall include an evaluation of phase 

three of the SBIR Program including a discussion of 

the aggregate commercial trends for products which 

are then currently in or have completed phase three of 

the program. 

‘‘(c) Not later than July 1, 1989, the Comptroller Gen-

eral shall transmit to the appropriate committees of 

the House of Representatives and the Senate recom-

mendations as to the advisability of amending the 

Small Business Innovation Research program to— 

‘‘(1) increase each agency’s share of research and 

development expenditures devoted to it by 0.25 per-

cent per year, until it is 3 percent of the total extra-

mural research and development funds, and targeting 

a portion of the increment at products with commer-

cialization or export potential; 

‘‘(2) make the Small Business Innovation Research 

program permanent with a formal congressional re-

view every 10 years, beginning in 1993; 

‘‘(3) allocate a modest but appropriate share of each 

agency’s Small Business Innovation Research fund 

for administrative purposes for effective manage-

ment, quality maintenance, and the elimination of 

program delays; and 

‘‘(4) include within the Small Business Innovation 

and Research program all agencies expending be-

tween $20,000,000 and $100,000,000 in extramural re-

search and development funds annually.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 637, 645, 649, 

657d, 657e of this title; title 7 section 7624; title 10 sec-

tions 2302, 2304, 2320, 2500; title 23 section 505; title 29 

section 3031; title 41 sections 253, 259, 416. 

§ 639. Reporting requirements and agency co-
operation 

(a) Annual reports to President and Congres-
sional officers and committees 

The Administration shall, as soon as prac-
ticable each fiscal year make a comprehensive 
annual report to the President, the President of 
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1 So in original. 2 Paragraph designation ‘‘(1)’’ supplied editorially. 

the Senate, the Senate Select Committee on 
Small Business, and the Speaker of the House of 
Representatives. Such report shall include a de-
scription of the state of small business in the 
Nation and the several States, and a description 
of the operations of the Administration under 
this chapter, including, but not limited to, the 
general lending, disaster relief, Government reg-
ulation relief, procurement and property dis-
posal, research and development, technical as-
sistance, dissemination of data and information, 
and other functions under the jurisdiction of the 
Administration during the previous fiscal year. 
Such report shall contain recommendations for 
strengthening or improving such programs, or, 
when necessary or desirable to implement more 
effectively congressional policies and proposals, 
for establishing new or alternative programs. In 
addition, such report shall include the names of 
the business concerns to whom contracts are let 
and for whom financing is arranged by the Ad-
ministration, together with the amounts in-
volved. With respect to minority small business 
concerns, the report shall include the proportion 
of loans and other assistance under this chapter 
provided to such concerns, the goals of the Ad-
ministration for the next fiscal year with re-
spect to such concerns, and recommendations 
for improving assistance to minority small busi-
ness concerns under this chapter. 

(b) Report of expenditures in conduct of activi-
ties; contents; information to Congressional 
committees 

The Administration shall make a report to the 
President, the President of the Senate, and the 
Speaker of the House of Representatives, to the 
Senate Select Committee on Small Business and 
to the Committee on Small Business of the 
House of Representatives, as soon as practicable 
each fiscal year, showing as accurately as pos-
sible for each such period the amount of funds 
appropriated to it that it has expended in the 
conduct of each of its principal activities such 
as lending, procurement, contracting, and pro-
viding technical and managerial aids. Such re-
port shall contain the number and amount of 
loans, the number of applications, the total 
amount applied for, and the number and amount 
of defaults for each type of equipment or service 
for which loans are authorized by this this 1 
chapter. Such report shall provide such informa-
tion separately on each type of loan made under 
paragraphs (10) through (15) of section 636(a) of 
this title and separately for all other loan pro-
grams. In addition, the information on loans 
shall be supplied on a monthly basis to the Com-
mittee on Small Business of the Senate and the 
Committee on Small Business of the House of 
Representatives. 

(c) Repealed. Pub. L. 104–66, title I, § 1091(f), Dec. 
21, 1995, 109 Stat. 722 

(d) Annual report of Department of Defense 

For the purpose of aiding in carrying out the 
national policy to insure that a fair proportion 
of the total purchases and contracts for property 
and services for the Government be placed with 
small-business enterprises, and to maintain and 

strengthen the overall economy of the Nation, 
the Department of Defense shall make an an-
nual report to the Committees on Small Busi-
ness of the Senate and the House of Representa-
tives, showing the amount of funds appropriated 
to the Department of Defense which have been 
expended, obligated, or contracted to be spent 
with small business concerns and the amount of 
such funds expended, obligated, or contracted to 
be spent with firms other than small business in 
the same fields of operation; and such reports 
shall show separately the funds expended, obli-
gated, or contracted to be spent for basic and 
applied scientific research and development. 

(e) Retention of records 

(1) 2 The Administration and the Inspector 
General of the Administration shall retain all 
correspondence, records of inquiries, memo-
randa, reports, books, and records, including 
memoranda as to all investigations conducted 
by or for the Administration, for a period of at 
least one year from the date of each thereof, and 
shall at all times keep the same available for in-
spection and examination by the Senate Select 
Committee on Small Business and the Commit-
tee on Small Business of the House of Rep-
resentatives, or their duly authorized represent-
atives. 

(2) The Committee on Small Business of either 
the Senate or the House of Representatives may 
request that the Office of the Inspector General 
of the Administration conduct an investigation 
of any program or activity conducted under the 
authority of section 636(j) or 637(a) of this title. 
Not later than thirty days after the receipt of 
such a request, the Inspector General shall in-
form the committee, in writing, of the disposi-
tion of the request by such office. 

(f) Consultation and cooperation with Govern-
ment departments and agencies 

To the extent deemed necessary by the Admin-
istrator to protect and preserve small-business 
interests, the Administration shall consult and 
cooperate with other departments and agencies 
of the Federal Government in the formulation 
by the Administration of policies affecting 
small-business concerns. When requested by the 
Administrator, each department and agency of 
the Federal Government shall consult and co-
operate with the Administration in the formula-
tion by such department or agency of policies 
affecting small-business concerns, in order to in-
sure that small-business interests will be recog-
nized, protected, and preserved. This subsection 
shall not require any department or agency to 
consult or cooperate with the Administration in 
any case where the head of such department or 
agency determines that such consultation or co-
operation would unduly delay action which 
must be taken by such department or agency to 
protect the national interest in an emergency. 

(g) Annual report of employee conduct com-
plaints received or acted upon and investiga-
tions undertaken by Administration 

The Administration shall transmit, not later 
than December 31 of each year, to the Senate 
Select Committee on Small Business and Com-
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mittee on Small Business of the House of Rep-
resentatives a sealed report with respect to— 

(1) complaints alleging illegal conduct by 
employees of the Administration which were 
received or acted upon by the Administration 
during the preceding fiscal year; and 

(2) investigations undertaken by the Admin-
istration, including external and internal au-
dits and security and investigation reports. 

(h) Report to Congress on secondary market op-
erations 

The Administration shall transmit, not later 
than March 31 of each year, to the Committees 
on Small Business of the Senate and House of 
Representatives a report on the secondary mar-
ket operations during the preceding calendar 
year. This report shall include, but not be lim-
ited to, (1) the number and the total dollar 
amount of loans sold into the secondary market 
and the distribution of such loans by size of 
loan, size of lender, geographic location of lend-
er, interest rate, maturity, lender servicing fees, 
whether the rate is fixed or variable, and pre-
mium paid; (2) the number and dollar amount of 
loans resold in the secondary market with a dis-
tribution by size of loan, interest rate, and pre-
miums; (3) the number and total dollar amount 
of pools formed; (4) the number and total dollar 
amount of loans in each pool; (5) the dollar 
amount, interest rate, and terms on each loan in 
each pool and whether the rate is fixed or vari-
able; (6) the number, face value, interest rate, 
and terms of the trust certificates issued for 
each pool; (7) to the maximum extent possible, 
the use by the lender of the proceeds of sales of 
loans in the secondary market for additional 
lending to small business concerns; and (8) an 
analysis of the information reported in (1) 
through (7) to assess small businesses’ access to 
capital at reasonable rates and terms as a result 
of secondary market operations. 

(Pub. L. 85–536, § 2[10], July 18, 1958, 72 Stat. 393; 
Pub. L. 87–305, § 5(a), Sept. 26, 1961, 75 Stat. 666; 
Pub. L. 89–348, § 1(3), Nov. 8, 1965, 79 Stat. 1310; 
Pub. L. 93–237, § 7, Jan. 2, 1974, 87 Stat. 1025; Pub. 
L. 93–386, § 4, Aug. 23, 1974, 88 Stat. 746; Pub. L. 
93–608, § 3(4), (5), Jan. 2, 1975, 88 Stat. 1972; Pub. 
L. 95–89, title II, §§ 203–208, 211, Aug. 4, 1977, 91 
Stat. 557, 558; Pub. L. 95–315, § 6, July 4, 1978, 92 
Stat. 379; Pub. L. 97–35, title XIX, § 1904, Aug. 13, 
1981, 95 Stat. 772; Pub. L. 98–352, § 4, July 10, 1984, 
98 Stat. 331; Pub. L. 100–656, title IV, § 406, Nov. 
15, 1988, 102 Stat. 3876; Pub. L. 101–37, § 15, June 
15, 1989, 103 Stat. 73; Pub. L. 101–574, title II, § 241, 
Nov. 15, 1990, 104 Stat. 2826; Pub. L. 104–66, title 
I, § 1091(f), Dec. 21, 1995, 109 Stat. 722.) 

PRIOR PROVISIONS 

Prior similar provisions were contained in sections 

211 and 215 of act July 30, 1953, ch. 282, title II, 67 Stat. 

237, 238, as amended by act Aug. 9, 1955, ch. 628, §§ 6, 10, 

11, 69 Stat. 550, 551, which were previously classified to 

sections 640 and 644 of this title. The provisions of sec-

tion 210 of act July 30, 1953, formerly classified to this 

section, were transferred to section 2 [8] of Pub. L. 

85–536, and are classified to section 637(b)(2) of this 

title. See Codification note set out under section 631 of 

this title. 

AMENDMENTS 

1995—Subsec. (c). Pub. L. 104–66 struck out subsec. (c) 

which related to surveys, and their corresponding re-

ports and recommendations, for the determination of 

factors tending to injure small businesses. 
1990—Subsec. (d). Pub. L. 101–574 substituted ‘‘the De-

partment of Defense shall make an annual report to the 

Committees on Small Business of the Senate and the 

House of Representatives’’ for ‘‘the Department of De-

fense shall make a monthly report to the President, the 

President of the Senate, the Senate Select Committee 

on Small Business, and the Speaker of the House of 

Representatives not less than 45 [‘‘forty-five’’ in origi-

nal text] days after the close of the month’’, ‘‘small 

business concerns’’ for ‘‘small-business concerns’’, and 

‘‘such reports’’ for ‘‘such monthly reports’’. 
1989—Subsec. (e)(2). Pub. L. 101–37 substituted ‘‘, of 

the disposition of the request’’ for ‘‘of the disposition of 

the matter’’. 
1988—Subsec. (e). Pub. L. 100–656 inserted ‘‘and the In-

spector General of the Administration’’ after ‘‘Admin-

istration’’, which was executed by making the insertion 

after the first reference to ‘‘Administration’’, and 

added par. (2). 
1984—Subsec. (h). Pub. L. 98–352 added subsec. (h). 
1981—Subsec. (b). Pub. L. 97–35 substituted ‘‘this 

chapter. Such report shall provide such information 

separately on each type of loan made under paragraphs 

(10) through (15) of section 636(a) of this title and sepa-

rately for all other loan programs. In addition, the in-

formation on loans shall be supplied on a monthly basis 

to the Committee on Small Business of the Senate and 

the Committee on Small Business of the House of Rep-

resentatives’’ for ‘‘this subsection, and on the projected 

and actual energy savings and numbers of jobs created 

by firms through loans made under section 636(l) of this 

title. The Department of Energy shall assist the Ad-

ministration in obtaining information and compiling 

this report’’. 
1978—Subsec. (b). Pub. L. 95–315 inserted provisions 

requiring the report to contain number and amount of 

loans, applications for loans, etc. 
1977—Subsec. (a). Pub. L. 95–89, §§ 203, 211, included 

the Senate Select Committee on Small Business as an 

additional recipient of the annual report and provided 

for the contents of the report as it relates to minority 

small business concerns. 
Subsec. (b). Pub. L. 95–89, § 204, substituted ‘‘Commit-

tee on Small Business of the House of Representatives’’ 

for ‘‘House Select Committee to Conduct a Study and 

Investigation of the Problems of Small Business’’. 
Subsec. (c)(2). Pub. L. 95–89, § 205, included the Senate 

Select Committee on Small Business as an additional 

recipient of the required reports. 
Subsec. (d). Pub. L. 95–89, § 206, included the Senate 

Select Committee on Small Business as an additional 

recipient of the required reports. 
Subsec. (e). Pub. L. 95–89, § 207, substituted ‘‘Commit-

tee on Small Business of the House of Representatives’’ 

for ‘‘House Select Committee To Conduct a Study and 

Investigation of the Problems of Small Business’’. 
Subsec. (g). Pub. L. 95–89, § 208, substituted ‘‘Senate 

Select Committee on Small Business and Committee on 

Small Business of the House of Representatives’’ for 

‘‘Committee on Banking, Housing and Urban Affairs of 

the Senate and the Committee on Banking and Cur-

rency of the House of Representatives’’. 
1975—Subsec. (a). Pub. L. 93–608, § 3(4), substituted 

‘‘fiscal’’ for ‘‘calendar’’ in two places and struck out 

provisions requiring report to contain information on 

the progress of the Administration in liquidating the 

assets and winding up the affairs of the Reconstruction 

Finance Corporation and other information deemed ap-

propriate by the Administration. 
Subsec. (b). Pub. L. 93–608, § 3(5), substituted ‘‘as soon 

as practicable each fiscal year’’ for ‘‘on December 31 of 

each year’’. 
1974—Subsec. (a). Pub. L. 93–237 substituted provi-

sions requiring the Administration to make compre-

hensive annual reports to the President and Congres-

sional Officers as soon as practicable describing the 

state of the small business in the Nation and the 

States, the operations of the Administration, and rec-
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ommendations for legislation, for provisions requiring 

the Administration to make reports on Dec. 31 of each 

year to the President and Congressional Officers. 
Subsec. (g). Pub. L. 93–386 added subsec. (g). 
1965–Subsec. (a). Pub. L. 89–348 repealed provision of 

subsec. (a) which required as part of the annual report 

to the President and to Congress by the Small Business 

Administration, a report on the progress in liquidating 

the assets and winding up the affairs of the Reconstruc-

tion Finance Corporation. 
1961—Subsec. (a). Pub. L. 87–305, § 5(a)(1), changed the 

reporting requirements from semiannual to annual 

basis and required the inclusion of information on the 

progress of the Administration in liquidating the assets 

and winding up the affairs of the Reconstruction Fi-

nance Corporation, such requirement to be in lieu of 

progress reports on a quarterly basis. 
Subsec. (b). Pub. L. 87–305, § 5(a)(2), struck out ‘‘June 

30 and’’ before ‘‘December 31’’. 
Subsec. (c). Pub. L. 87–305, § 5(a)(3), designated exist-

ing provisions of first and second sentences as pars. (1) 

and (2), substituted ‘‘direct’’ for ‘‘request’’ and ‘‘pro-

mote undue concentration of economic power, or other-

wise injure small business’’ for ‘‘injure small business, 

or otherwise promote undue concentration of economic 

power in the course of the administration of this chap-

ter’’ and inserted ‘‘of any activity of the Government 

which may affect small business,’’ after ‘‘surveys’’ in 

par. (1) and required reports to be made not less than 

once every year in par. (2). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–37 applicable as if in-

cluded in Pub. L. 100–656, see section 32 of Pub. L. 

101–37, set out as a note under section 631 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

but shall not affect any financing made, obligated, or 

committed under this chapter or chapter 14B of this 

title prior to Aug. 13, 1981, see section 1918 of Pub. L. 

97–35, set out as a note under section 631 of this title. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsecs. (a), (b), and (d) of this section relating to 

submitting annual reports to Congress, see section 3003 

of Pub. L. 104–66, as amended, set out as a note under 

section 1113 of Title 31, Money and Finance, and pages 

64 and 191 of House Document No. 103–7. 

SMALL BUSINESS ADMINISTRATION PROGRAM DATA AND 

EVALUATION; REPORT; IMPLEMENTATION 

Pub. L. 100–590, title I, § 109, Nov. 3, 1988, 102 Stat. 

2994, provided that: ‘‘The Small Business Administra-

tion shall develop a comprehensive system to system-

atically acquire data on the number of small businesses 

which participate in Administration programs, the na-

ture and extent of their participation, the type of busi-

ness, the results of such participation, and such other 

information as the Administration deems appropriate. 

It shall also include the number and dollar amount of 

guaranteed loans by lender, and the interest rate there-

on, and the number and dollar amount of sales in the 

secondary market both by lender and by purchaser. The 

data shall be compiled and maintained to permit a sta-

tistically valid analysis and computation and evalua-

tion of costs and benefits. The Administration shall 

submit a report to the Small Business Committees of 

the Senate and the House of Representatives not later 

than March 31, 1989, such report to include its conclu-

sions and recommendations and estimate of the costs 

involved in implementing such a program and shall im-

plement the system for all program assistance made 

available on or after October 1, 1989.’’ 

EX. ORD. NO. 11518. INCREASED REPRESENTATION OF IN-

TERESTS OF SMALL BUSINESS CONCERNS BEFORE GOV-

ERNMENT DEPARTMENTS AND AGENCIES 

Ex. Ord. No. 11518, Mar. 20, 1970, 35 F.R. 4939, provided: 

WHEREAS the policy of the Government of the 

United States is to insure the continuance of a strong 

and healthy free enterprise system; and 
WHEREAS the existence of a strong and healthy free 

enterprise system is directly related to the well being 

and competitive strength of small business concerns 

and their opportunities for free entry into business, 

growth, and expansion; and 
WHEREAS the departments and agencies of the 

United States Government exercise, through their reg-

ulatory and other programs and practices, a significant 

influence on the well being and competitive strength of 

business concerns, particularly minority-owned busi-

ness concerns, and their opportunities for free entry 

into business, growth and expansion; and 
WHEREAS members of minority groups traditionally 

have aspired to own their own businesses and thereby 

to participate in our free enterprise system; and 
WHEREAS members of certain minority groups 

through no fault of their own have been denied the full 

opportunity to achieve these aspirations; and 
WHEREAS the policy of the Executive Branch of the 

United States Government continues to be, as was de-

scribed by President Dwight D. Eisenhower, ‘‘to strive 

to eliminate obstacles to the growth of small busi-

ness’’; and 
WHEREAS the Small Business Act (72 Stat. 384, 15 

U.S.C. 631) declares the Congressional policy that the 

United States Government should aid, counsel, assist 

and protect, insofar as is possible, the interests of 

small business concerns; and 
WHEREAS the Small Business Administration is the 

agency within the Executive Branch of the United 

States Government especially responsible for and with 

an established program of advocacy in matters relating 

to small business; and 
WHEREAS section 8(b)(12) of the Small Business Act 

(72 Stat. 391, 15 U.S.C. 637(b)(12)) empowers the Small 

Business Administration to consult and cooperate with 

all Government agencies for the purpose of insuring 

that small business concerns receive fair and reason-

able treatment from such agencies, and section 10(f) of 

that Act (72 Stat. 393, 15 U.S.C. 639(f)) requires each de-

partment and agency of the Federal Government, when 

requested by the Administrator of the Small Business 

Administration, to consult and cooperate with the Ad-

ministration in the formulation by such department or 

agency of policies affecting small business concerns, in 

order to insure that small business interests will be 

recognized, protected, and preserved: 
NOW, THEREFORE, by virtue of the authority vested 

in me as President of the United States and in further-

ance of the purpose and policy of the Small Business 

Act, it is ordered as follows: 
SECTION 1. The Small Business Administration, as the 

spokesman for and advocate of the small business com-

munity, shall advise and counsel small business con-

cerns in their dealings with the departments and agen-

cies of the United States Government to the end that 

the views of small business concerns will be fully heard, 

their rights fully protected, and their valid interests 

fully advanced. 
SEC. 2. Departments and agencies of the Executive 

Branch of the United States Government shall call 

upon the Small Business Administration for advice, 

guidance, and assistance when considering matters 

which reasonably can be construed as materially af-

fecting the well being or competitive strength of small 

business concerns or their opportunities for free entry 

into business, growth, or expansion. In taking action 

on such matters, these departments and agencies shall 

act in a manner calculated to advance the valid inter-

ests of small business concerns. 
SEC. 3. The Small Business Administration, whenever 

it determines that the valid interests of small business 

concerns so warrant, shall take such action as may be 

appropriate to insure the timely presentation to de-

partments and agencies of the United States Govern-

ment of matters materially affecting the well being or 

competitive strength of small business concerns or 
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their opportunities for free entry into business, growth, 

or expansion. To this end, the Small Business Adminis-

tration may participate in investigations, hearings, or 

other proceedings pending before such departments or 

agencies and submit evidence, briefs, and arguments in 

accordance with, and to the extent permitted by, the 

department’s or agency’s rules of practice and proce-

dure. 

SEC. 4. In performing the responsibilities and duties 

placed on it by this order, the Small Business Adminis-

tration shall particularly consider the needs and inter-

ests of minority-owned small business concerns and of 

members of minority groups seeking entry into the 

business community. 

SEC. 5. Nothing in this order shall be construed to au-

thorize the Small Business Administration to act as an 

attorney for an individual concern in any investiga-

tion, hearing, or other proceeding pending before any 

department or agency of the United States Govern-

ment. Nothing in this order shall be construed to sub-

ject any department or agency to the authority of any 

other department or agency, to affect the present au-

thority of any department or agency to participate in 

the proceedings of another department or agency, or to 

affect the authority of the Attorney General under 28 

U.S.C. 519. 

SEC. 6. The term ‘‘small business concern’’ as used in 

this order shall have the same meaning as in the Small 

Business Act. 

RICHARD NIXON. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 636, 637, 687 of 

this title. 

§ 639a. Review of loan program; submission of es-
timated needs for additional authorization 

It is the sense of the Congress that the regular 
business loan program of the Small Business Ad-
ministration should be reviewed by the Congress 
at least once every two years. It is further the 
sense of the Congress that the Small Business 
Administration should submit its estimated 
needs for additional authorization for such pro-
gram to the Congress at least one year in ad-
vance of the date on which such authorization is 
to be provided, in order to assure an orderly and 
recurring review of such program and to avoid 
emergency appeals for additional authorization. 
Compliance by the Small Business Administra-
tion with the foregoing policy will enable the 
Congress on and after July 25, 1962, to provide 
additional authorization for such program on a 
two-year basis. 

(Pub. L. 87–550, § 1(b), July 25, 1962, 76 Stat. 221.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

§ 640. Voluntary agreements among small-busi-
ness concerns 

(a) Consultation with President 

The President is authorized to consult with 
representatives of small-business concerns with 
a view to encouraging the making by such per-
sons with the approval of the President of vol-
untary agreements and programs to further the 
objectives of this chapter. 

(b) Exemption from certain laws; findings and 
requests; filing and publication 

No act or omission to act pursuant to this 
chapter which occurs while this chapter is in ef-

fect, if requested by the President pursuant to a 
voluntary agreement or program approved under 
subsection (a) of this section and found by the 
President to be in the public interest as contrib-
uting to the national defense, shall be construed 
to be within the prohibitions of the antitrust 
laws or the Federal Trade Commission Act [15 
U.S.C. 41 et seq.] of the United States. A copy of 
each such request intended to be within the cov-
erage of this section, and any modification or 
withdrawal thereof, shall be furnished to the At-
torney General and the Chairman of the Federal 
Trade Commission when made, and it shall be 
published in the Federal Register unless publica-
tion thereof would, in the opinion of the Presi-
dent, endanger the national security. 

(c) Delegation of authority; consultation; ap-
proval of requests 

The authority granted in subsection (b) of this 
section shall be delegated only (1) to an official 
who shall for the purpose of such delegation be 
required to be appointed by the President by and 
with the advice and consent of the Senate, (2) 
upon the condition that such official consult 
with the Attorney General and the Chairman of 
the Federal Trade Commission not less than ten 
days before making any request or finding 
thereunder, and (3) upon the condition that such 
official obtain the approval of the Attorney Gen-
eral to any request thereunder before making 
the request. 

(d) Inapplicability of section when request or 
finding withdrawn 

Upon withdrawal of any request or finding 
hereunder, or upon withdrawal by the Attorney 
General of his approval of the voluntary agree-
ment or program on which the request or finding 
is based, the provisions of this section shall not 
apply to any subsequent act, or omission to act, 
by reason of such finding or request. 

(Pub. L. 85–536, § 2[11], July 18, 1958, 72 Stat. 394.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in subsec. (b), are clas-

sified generally to chapter 1 (§ 1 et seq.) of this title. 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 217 

of act July 30, 1953, ch. 282, title II, 67 Stat. 239, which 

was previously classified to section 646 of this title. The 

provisions of section 211 of act July 30, 1953, formerly 

classified to this section, were transferred to section 

2[10] of Pub. L. 85–536, and are classified to section 

639(d), (f) of this title. See Codification note set out 

under section 631 of this title. 

EX. ORD. NO. 10493. DELEGATION OF FUNCTIONS 

Ex. Ord. No. 10493, Oct. 14, 1953, 18 F.R. 6583, provided: 

SECTION 1. The functions conferred upon the Presi-

dent by section 217 of the Small Business Act of 1953 

[covered by this section] are hereby delegated to the 

Administrator of the Small Business Administration 

and shall be carried out as provided in the said section 

217. 

SEC. 2. There is hereby delegated to the Adminis-

trator of the Small Business Administration so much of 
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the functions conferred upon the President by section 

708 of the Defense Production Act of 1950, as amended 

[section 2158 of Title 50, Appendix, War and National 

Defense], as necessary to effect changes in the composi-

tion of, or to take other action respecting voluntary 

agreements and programs relating to, small-business 

production pools approved prior to July 31, 1953, pursu-

ant to the said section 708 [section 2158 of Title 50, Ap-

pendix]: Provided, That this section shall not be con-

strued as limiting the authority of the Director of the 

Office of Defense Mobilization under Executive Order 

No. 10480 of August 14, 1953 (18 F.R. 4939) [formerly set 

out as a note under section 2153 of Title 50, Appendix]. 

The functions delegated to the Administrator by this 

section shall be carried out as provided in section 708 of 

the Defense Production Act of 1950, as amended [section 

2158 of Title 50, Appendix]. 

SEC. 3. Without prejudice to any action taken there-

under, Executive Order No. 10370 of July 7, 1952 (17 F.R. 

6141), is hereby revoked. 

DWIGHT D. EISENHOWER. 

§ 641. Transfer to Administration of other func-
tions, powers, and duties 

The President may transfer to the Adminis-
tration any functions, powers, and duties of any 
department or agency which relate primarily to 
small-business problems. In connection with any 
such transfer, the President may provide for ap-
propriate transfers of records, property, nec-
essary personnel, and unexpended balances of 
appropriations and other funds available to the 
department or agency from which the transfer is 
made. 

(Pub. L. 85–536, § 2[12], July 18, 1958, 72 Stat. 394.) 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 218 

of act July 30, 1953, ch. 282, title II, 67 Stat. 239, as 

amended by act Aug. 9, 1955, ch. 628, § 12, 69 Stat. 551, 

which was previously classified to section 647 of this 

title. The provisions of section 212 of act July 30, 1953, 

formerly classified to this section, were transferred to 

section 2[8] of Pub. L. 85–536, and are classified to sec-

tion 637(b) of this title. See Codification note set out 

under section 631 of this title. 

EXECUTIVE ORDER NO. 10504 

Ex. Ord. No. 10504, Dec. 1, 1953, 18 F.R. 7667, which pro-

vided for the transfer of functions of the Small Defense 

Plants Administration to the Small Business Adminis-

trator, was revoked by Ex. Ord. No. 12553, Feb. 25, 1986, 

51 F.R. 7237. 

EXECUTIVE ORDER NO. 11871 

Ex. Ord. No. 11871, July 18, 1975, 40 F.R. 30915, which 

transferred the functions of ACTION Agency relating 

to the Service Corps of Retired Executives and Active 

Corps of Executives to the Small Business Administra-

tion, was revoked by Ex. Ord. No. 12553, Feb. 25, 1986, 51 

F.R. 7237. 

§ 642. Requirements for loans 

No loan shall be made or equipment, facilities, 
or services furnished by the Administration 
under this chapter to any business enterprise 
unless the owners, partners, or officers of such 
business enterprise (1) certify to the Adminis-
tration the names of any attorneys, agents, or 
other persons engaged by or on behalf of such 
business enterprise for the purpose of expediting 
applications made to the Administration for as-
sistance of any sort, and the fees paid or to be 
paid to any such persons; (2) execute an agree-

ment binding any such business enterprise for a 
period of two years after any assistance is ren-
dered by the Administration to such business 
enterprise, to refrain from employing, tendering 
any office or employment to, or retaining for 
professional services, any person who, on the 
date such assistance or any part thereof was 
rendered, or within one year prior thereto, shall 
have served as an officer, attorney, agent, or 
employee of the Administration occupying a po-
sition or engaging in activities which the Ad-
ministration shall have determined involve dis-
cretion with respect to the granting of assist-
ance under this chapter; and (3) furnish the 
names of lending institutions to which such 
business enterprise has applied for loans to-
gether with dates, amounts, terms, and proof of 
refusal. 

(Pub. L. 85–536, § 2[13], July 18, 1958, 72 Stat. 394.) 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 219 

of act July 30, 1953, ch. 282, title II, 67 Stat. 239, which 

was previously classified to section 648 of this title. The 

provisions of section 213 of act July 30, 1953, formerly 

classified to this section, were transferred to section 

2[8] of Pub. L. 85–536, and are classified to section 

637(b)(6), (7) of this title. See Codification note set out 

under section 631 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 687 of this title. 

§ 643. Fair charge for use of Government-owned 
property 

To the fullest extent the Administration 
deems practicable, it shall make a fair charge 
for the use of Government-owned property and 
make and let contracts on a basis that will re-
sult in a recovery of the direct costs incurred by 
the Administration. 

(Pub. L. 85–536, § 2[14], July 18, 1958, 72 Stat. 395.) 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 220 

of act July 30, 1953, ch. 282, title II, 67 Stat. 240, which 

was previously classified to section 649 of this title. The 

provisions of section 214 of act July 30, 1953, formerly 

classified to this section, were transferred to section 

2[15] of Pub. L. 85–536, and are classified to section 644 

of this title. See Codification note set out under section 

631 of this title. 

§ 644. Awards or contracts 

(a) Determination 

To effectuate the purposes of this chapter, 
small-business concerns within the meaning of 
this chapter shall receive any award or contract 
or any part thereof, and be awarded any con-
tract for the sale of Government property, as to 
which it is determined by the Administration 
and the contracting procurement or disposal 
agency (1) to be in the interest of maintaining 
or mobilizing the Nation’s full productive capac-
ity, (2) to be in the interest of war or national 
defense programs, (3) to be in the interest of as-
suring that a fair proportion of the total pur-
chases and contracts for property and services 
for the Government in each industry category 
are placed with small-business concerns, or (4) 
to be in the interest of assuring that a fair pro-
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portion of the total sales of Government prop-
erty be made to small-business concerns; but 
nothing contained in this chapter shall be con-
strued to change any preferences or priorities 
established by law with respect to the sale of 
electrical power or other property by the Gov-
ernment or any agency thereof. These deter-
minations may be made for individual awards or 
contracts or for classes of awards or contracts. 
If a proposed procurement includes in its state-
ment of work goods or services currently being 
performed by a small business, and if the pro-
posed procurement is in a quantity or estimated 
dollar value the magnitude of which renders 
small business prime contract participation un-
likely, or if a proposed procurement for con-
struction seeks to package or consolidate dis-
crete construction projects, or the solicitation 
involves an unnecessary or unjustified bundling 
of contract requirements, as determined by the 
Administration, the Procurement Activity shall 
provide a copy of the proposed procurement to 
the Procurement Activity’s Small Business Pro-
curement Center Representative at least 30 days 
prior to the solicitation’s issuance along with a 
statement explaining (1) why the proposed ac-
quisition cannot be divided into reasonably 
small lots (not less than economic production 
runs) to permit offers on quantities less than the 
total requirement, (2) why delivery schedules 
cannot be established on a realistic basis that 
will encourage small business participation to 
the extent consistent with the actual require-
ments of the Government, (3) why the proposed 
acquisition cannot be offered so as to make 
small business participation likely, (4) why con-
struction cannot be procured as separate dis-
crete projects, or (5) why the agency has deter-
mined that the bundled contract (as defined in 
section 632(o) of this title) is necessary and jus-
tified. The thirty-day notification process shall 
occur concurrently with other processing steps 
required prior to issuance of the solicitation. 
Within 15 days after receipt of the proposed pro-
curement and accompanying statement, if the 
Procurement Center Representative believes 
that the procurement as proposed will render 
small business prime contract participation un-
likely, the Representative shall recommend to 
the Procurement Activity alternative procure-
ment methods which would increase small busi-
ness prime contracting opportunities. Whenever 
the Administration and the contracting procure-
ment agency fail to agree, the matter shall be 
submitted for determination to the Secretary or 
the head of the appropriate department or agen-
cy by the Administrator. For purposes of clause 
(3) of the first sentence of this subsection, an in-
dustry category is a discrete group of similar 
goods and services. Such groups shall be deter-
mined by the Administration in accordance with 
the definition of a ‘‘United States industry’’ 
under the North American Industry Classifica-
tion System, as established by the Office of 
Management and Budget, except that the Ad-
ministration shall limit such an industry cat-
egory to a greater extent than provided under 
such classification codes if the Administration 
receives evidence indicating that further seg-
mentation for purposes of this paragraph is war-
ranted due to special capital equipment needs or 

special labor or geographic requirements or to 
recognize a new industry. A market for goods or 
services may not be segmented under the pre-
ceding sentence due to geographic requirements 
unless the Government typically designates the 
area where work for contracts for such goods or 
services is to be performed and Government pur-
chases comprise the major portion of the entire 
domestic market for such goods or services and, 
due to the fixed location of facilities, high mobi-
lization costs, or similar economic factors, it is 
unreasonable to expect competition from busi-
ness concerns located outside of the general 
areas where such concerns are located. A con-
tract may not be awarded under this subsection 
if the award of the contract would result in a 
cost to the awarding agency which exceeds a fair 
market price. 

(b) Placement of contracts by contracting pro-
curement agency 

With respect to any work to be performed the 
amount of which would exceed the maximum 
amount of any contract for which a surety may 
be guaranteed against loss under section 694b of 
this title, the contracting procurement agency 
shall, to the extent practicable, place contracts 
so as to allow more than one small business con-
cern to perform such work. 

(c) Programs for blind and handicapped individ-
uals 

(1) As used in this subsection: 
(A) The term ‘‘Committee’’ means the Com-

mittee for Purchase From People Who Are 
Blind or Severely Disabled established under 
section 46 of title 41. 

(B) The term ‘‘public or private organization 
for the handicapped’’ has the same meaning 
given such term in section 632(e) of this title. 

(C) The term ‘‘handicapped individual’’ has 
the same meaning given such term in section 
632(f) of this title. 

(2)(A) During fiscal year 1995, public or private 
organizations for the handicapped shall be eligi-
ble to participate in programs authorized under 
this section in an aggregate amount not to ex-
ceed $40,000,000. 

(B) None of the amounts authorized for par-
ticipation by subparagraph (A) may be placed on 
the procurement list maintained by the Com-
mittee pursuant to section 47 of title 41. 

(3) The Administrator shall monitor and 
evaluate such participation. 

(4)(A) Not later than ten days after the an-
nouncement of a proposed award of a contract 
by an agency or department to a public or pri-
vate organization for the handicapped, a for- 
profit small business concern that has experi-
enced or is likely to experience severe economic 
injury as the result of the proposed award may 
file an appeal of the proposed award with the 
Administrator. 

(B) If such a concern files an appeal of a pro-
posed award under subparagraph (A) and the Ad-
ministrator, after consultation with the Execu-
tive Director of the Committee, finds that the 
concern has experienced or is likely to experi-
ence severe economic injury as the result of the 
proposed award, not later than thirty days after 
the filing of the appeal, the Administration 
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shall require each agency and department hav-
ing procurement powers to take such action as 
may be appropriate to alleviate economic injury 
sustained or likely to be sustained by the con-
cern. 

(5) Each agency and department having pro-
curement powers shall report to the Office of 
Federal Procurement Policy each time a con-
tract subject to paragraph (2)(A) is entered into, 
and shall include in its report the amount of the 
next higher bid submitted by a for-profit small 
business concern. The Office of Federal Procure-
ment Policy shall collect data reported under 
the preceding sentence through the Federal pro-
curement data system and shall report to the 
Administration which shall notify all such agen-
cies and departments when the maximum 
amount of awards authorized under paragraph 
(2)(A) has been made during any fiscal year. 

(6) For the purpose of this subsection, a con-
tract may be awarded only if at least 75 per cen-
tum of the direct labor performed on each item 
being produced under the contract in the shel-
tered workshop or performed in providing each 
type of service under the contract by the shel-
tered workshop is performed by handicapped in-
dividuals. 

(7) Agencies awarding one or more contracts 
to such an organization pursuant to the provi-
sions of this subsection may use multiyear con-
tracts, if appropriate. 

(d) Priority 

For purposes of this section priority shall be 
given to the awarding of contracts and the 
placement of subcontracts to small business 
concerns which shall perform a substantial pro-
portion of the production on those contracts and 
subcontracts within areas of concentrated un-
employment or underemployment or within 
labor surplus areas. Notwithstanding any other 
provision of law, total labor surplus area set- 
asides pursuant to Defense Manpower Policy 
Number 4 (32A C.F.R. Chapter 1) or any succes-
sor policy shall be authorized if the Secretary or 
his designee specifically determines that there 
is a reasonable expectation that offers will be 
obtained from a sufficient number of eligible 
concerns so that awards will be made at reason-
able prices. As soon as practicable and to the ex-
tent possible, in determining labor surplus 
areas, consideration shall be given to those per-
sons who would be available for employment 
were suitable employment available. Until such 
definition reflects such number, the present cri-
teria of such policy shall govern. 

(e) Procurement strategies; contract bundling 

(1) In general 

To the maximum extent practicable, pro-
curement strategies used by the various agen-
cies having contracting authority shall facili-
tate the maximum participation of small busi-
ness concerns as prime contractors, sub-
contractors, and suppliers. 

(2) Market research 

(A) In general 

Before proceeding with an acquisition 
strategy that could lead to a contract con-
taining consolidated procurement require-

ments, the head of an agency shall conduct 
market research to determine whether con-
solidation of the requirements is necessary 
and justified. 

(B) Factors 

For purposes of subparagraph (A), consoli-
dation of the requirements may be deter-
mined as being necessary and justified if, as 
compared to the benefits that would be de-
rived from contracting to meet those re-
quirements if not consolidated, the Federal 
Government would derive from the consoli-
dation measurably substantial benefits, in-
cluding any combination of benefits that, in 
combination, are measurably substantial. 
Benefits described in the preceding sentence 
may include the following: 

(i) Cost savings. 
(ii) Quality improvements. 
(iii) Reduction in acquisition cycle 

times. 
(iv) Better terms and conditions. 
(v) Any other benefits. 

(C) Reduction of costs not determinative 

The reduction of administrative or person-
nel costs alone shall not be a justification 
for bundling of contract requirements unless 
the cost savings are expected to be substan-
tial in relation to the dollar value of the 
procurement requirements to be consoli-
dated. 

(3) Strategy specifications 

If the head of a contracting agency deter-
mines that a proposed procurement strategy 
for a procurement involves a substantial bun-
dling of contract requirements, the proposed 
procurement strategy shall— 

(A) identify specifically the benefits an-
ticipated to be derived from the bundling of 
contract requirements; 

(B) set forth an assessment of the specific 
impediments to participation by small busi-
ness concerns as prime contractors that re-
sult from the bundling of contract require-
ments and specify actions designed to maxi-
mize small business participation as sub-
contractors (including suppliers) at various 
tiers under the contract or contracts that 
are awarded to meet the requirements; and 

(C) include a specific determination that 
the anticipated benefits of the proposed bun-
dled contract justify its use. 

(4) Contract teaming 

In the case of a solicitation of offers for a 
bundled contract that is issued by the head of 
an agency, a small-business concern may sub-
mit an offer that provides for use of a particu-
lar team of subcontractors for the perform-
ance of the contract. The head of the agency 
shall evaluate the offer in the same manner as 
other offers, with due consideration to the ca-
pabilities of all of the proposed subcontrac-
tors. If a small business concern teams under 
this paragraph, it shall not affect its status as 
a small business concern for any other pur-
pose. 
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(f) Repealed. Pub. L. 103–355, title VII, § 7101(a), 
Oct. 13, 1994, 108 Stat. 3367 

(g) Goals for participation of small business con-
cerns in procurement contracts 

(1) The President shall annually establish Gov-
ernment-wide goals for procurement contracts 
awarded to small business concerns, small busi-
ness concerns owned and controlled by service 
disabled 1 veterans, qualified HUBZone small 
business concerns, small business concerns 
owned and controlled by socially and economi-
cally disadvantaged individuals, and small busi-
ness concerns owned and controlled by women. 
The Government-wide goal for participation by 
small business concerns shall be established at 
not less than 23 percent of the total value of all 
prime contract awards for each fiscal year. The 
Government-wide goal for participation by 
small business concerns owned and controlled by 
service-disabled veterans shall be established at 
not less than 3 percent of the total value of all 
prime contract and subcontract awards for each 
fiscal year. The Governmentwide goal for par-
ticipation by qualified HUBZone small business 
concerns shall be established at not less than 1 
percent of the total value of all prime contract 
awards for fiscal year 1999, not less than 1.5 per-
cent of the total value of all prime contract 
awards for fiscal year 2000, not less than 2 per-
cent of the total value of all prime contract 
awards for fiscal year 2001, not less than 2.5 per-
cent of the total value of all prime contract 
awards for fiscal year 2002, and not less than 3 
percent of the total value of all prime contract 
awards for fiscal year 2003 and each fiscal year 
thereafter. The Government-wide goal for par-
ticipation by small business concerns owned and 
controlled by socially and economically dis-
advantaged individuals shall be established at 
not less than 5 percent of the total value of all 
prime contract and subcontract awards for each 
fiscal year. The Government-wide goal for par-
ticipation by small business concerns owned and 
controlled by women shall be established at not 
less than 5 percent of the total value of all 
prime contract and subcontract awards for each 
fiscal year. Notwithstanding the Government- 
wide goal, each agency shall have an annual 
goal that presents, for that agency, the maxi-
mum practicable opportunity for small business 
concerns, small business concerns owned and 
controlled by service-disabled veterans, quali-
fied HUBZone small business concerns, small 
business concerns owned and controlled by so-
cially and economically disadvantaged individ-
uals, and small business concerns owned and 
controlled by women to participate in the per-
formance of contracts let by such agency. The 
Administration and the Administrator of the Of-
fice of Federal Procurement Policy shall, when 
exercising their authority pursuant to para-
graph (2), insure that the cumulative annual 
prime contract goals for all agencies meet or ex-
ceed the annual Government-wide prime con-
tract goal established by the President pursuant 
to this paragraph. 

(2) The head of each Federal agency shall, 
after consultation with the Administration, es-

tablish goals for the participation by small busi-
ness concerns, by small business concerns owned 
and controlled by service-disabled veterans, by 
qualified HUBZone small business concerns, by 
small business concerns owned and controlled by 
socially and economically disadvantaged indi-
viduals, and by small business concerns owned 
and controlled by women in procurement con-
tracts of such agency. Goals established under 
this subsection shall be jointly established by 
the Administration and the head of each Federal 
agency and shall realistically reflect the poten-
tial of small business concerns, small business 
concerns owned and controlled by service-dis-
abled veterans, qualified HUBZone small busi-
ness concerns, small business concerns owned 
and controlled by socially and economically dis-
advantaged individuals, and small business con-
cerns owned and controlled by women to per-
form such contracts and to perform sub-
contracts under such contracts. Whenever the 
Administration and the head of any Federal 
agency fail to agree on established goals, the 
disagreement shall be submitted to the Adminis-
trator of the Office of Federal Procurement Pol-
icy for final determination. For the purpose of 
establishing goals under this subsection, the 
head of each Federal agency shall make consist-
ent efforts to annually expand participation by 
small business concerns from each industry cat-
egory in procurement contracts of the agency, 
including participation by small business con-
cerns owned and controlled by service-disabled 
veterans, by qualified HUBZone small business 
concerns, by small business concerns owned and 
controlled by socially and economically dis-
advantaged individuals, and by small business 
concerns owned and controlled by women. The 
head of each Federal agency, in attempting to 
attain such participation, shall consider— 

(A) contracts awarded as the result of unre-
stricted competition; and 

(B) contracts awarded after competition re-
stricted to eligible small business concerns 
under this section and under the program es-
tablished under section 637(a) of this title. 

(h) Reports to Administration; submittal of infor-
mation to Congress 

(1) At the conclusion of each fiscal year, the 
head of each Federal agency shall report to the 
Administration on the extent of participation 
by small business concerns, small business con-
cerns owned and controlled by veterans (includ-
ing service-disabled veterans), qualified HUB-
Zone small business concerns, small business 
concerns owned and controlled by socially and 
economically disadvantaged individuals, and 
small business concerns owned and controlled by 
women in procurement contracts of such agen-
cy. Such reports shall contain appropriate jus-
tifications for failure to meet the goals estab-
lished under subsection (g) of this section. 

(2) The Administration shall annually compile 
and analyze the reports submitted by the indi-
vidual agencies pursuant to paragraph (1) and 
shall submit them to the President and the Con-
gress. The Administration’s submission to the 
President shall include the following: 

(A) The Government-wide goals for partici-
pation by small business concerns, small busi-
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ness concerns owned and controlled by service- 
disabled veterans, qualified HUBZone small 
business concerns, small business concerns 
owned and controlled by socially and economi-
cally disadvantaged individuals, and small 
business concerns owned and controlled by 
women and the performance in attaining such 
goals. 

(B) The goals in effect for each agency and 
the agency’s performance in attaining such 
goals. 

(C) An analysis of any failure to achieve the 
Government-wide goals or any individual 
agency goals and the actions planned by such 
agency (and approved by the Administration) 
to achieve the goals in the succeeding fiscal 
year. 

(D) The number and dollar value of con-
tracts awarded to small business concerns, 
small business concerns owned and controlled 
by service-disabled veterans, qualified HUB-
Zone small business concerns, small business 
concerns owned and controlled by socially and 
economically disadvantaged individuals, and 
small business concerns owned and controlled 
by women through— 

(i) noncompetitive negotiation, 
(ii) competition restricted to small busi-

ness concerns owned and controlled by so-
cially and economically disadvantaged indi-
viduals, 

(iii) competition restricted to small busi-
ness concerns, qualified HUBZone small 
business concerns, and 

(iv) unrestricted competitions, 

for each agency and on a Government-wide 
basis. 

(E) The number and dollar value of sub-
contracts awarded to small business concerns, 
small business concerns owned and controlled 
by service-disabled veterans, qualified HUB-
Zone small business concerns, small business 
concerns owned and controlled by socially and 
economically disadvantaged individuals, and 
small business concerns owned and controlled 
by women. 

(F) The number and dollar value of prime 
contracts and subcontracts awarded to small 
business concerns owned and controlled by 
women. 

(3) The President shall include the informa-
tion required by paragraph (2) in each annual re-
port to the Congress on the state of small busi-
ness prepared pursuant to section 631b(a) of this 
title. 

(i) Small business set-asides 

Nothing in this chapter or any other provision 
of law precludes exclusive small business set- 
asides for procurements of architectural and en-
gineering services, research, development, test 
and evaluation, and each Federal agency is au-
thorized to develop such set-asides to further 
the interests of small business in those areas. 

(j) Small business reservation 

(1) Each contract for the purchase of goods and 
services that has an anticipated value greater 
than $2,500 but not greater than $100,000 shall be 
reserved exclusively for small business concerns 
unless the contracting officer is unable to ob-

tain offers from two or more small business con-
cerns that are competitive with market prices 
and are competitive with regard to the quality 
and delivery of the goods or services being pur-
chased. 

(2) In carrying out paragraph (1), a contracting 
officer shall consider a responsive offer timely 
received from an eligible small business offeror. 

(3) Nothing in paragraph (1) shall be construed 
as precluding an award of a contract with a 
value not greater than $100,000 under the author-
ity of subsection (a) of section 637 of this title, 
section 2323 of title 10, section 712 of the Busi-
ness Opportunity Development Reform Act of 
1988 (Public Law 100–656; 15 U.S.C. 644 note), or 
section 7102 of the Federal Acquisition Stream-
lining Act of 1994. 

(k) Office of Small and Disadvantaged Business 
Utilization; Director 

There is hereby established in each Federal 
agency having procurement powers an office to 
be known as the ‘‘Office of Small and Disadvan-
taged Business Utilization’’. The management of 
each such office shall be vested in an officer or 
employee of such agency who shall— 

(1) be known as the ‘‘Director of Small and 
Disadvantaged Business Utilization’’ for such 
agency, 

(2) be appointed by the head of such agency, 
(3) be responsible only to, and report di-

rectly to, the head of such agency or to the 
deputy of such head, except that the director 
for the Office of the Secretary of Defense shall 
be responsible only to, and report directly to, 
such Secretary or the Secretary’s designee, 

(4) be responsible for the implementation 
and execution of the functions and duties 
under this section and section 637 of this title 
which relate to such agency, 

(5) identify proposed solicitations that in-
volve significant bundling of contract require-
ments, and work with the agency acquisition 
officials and the Administration to revise the 
procurement strategies for such proposed so-
licitations where appropriate to increase the 
probability of participation by small busi-
nesses as prime contractors, or to facilitate 
small business participation as subcontractors 
and suppliers, if a solicitation for a bundled 
contract is to be issued; 

(6) assist small business concerns to obtain 
payments, required late payment interest pen-
alties, or information regarding payments due 
to such concerns from an executive agency or 
a contractor, in conformity with chapter 39 of 
title 31 or any other protection for contractors 
or subcontractors (including suppliers) that is 
included in the Federal Acquisition Regula-
tion or any individual agency supplement to 
such Government-wide regulation, 

(7) have supervisory authority over person-
nel of such agency to the extent that the func-
tions and duties of such personnel relate to 
functions and duties under this section and 
section 637 of this title, 

(8) assign a small business technical adviser 
to each office to which the Administration has 
assigned a procurement center representa-
tive— 

(A) who shall be a full-time employee of 
the procuring activity and shall be well 
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qualified, technically trained and familiar 
with the supplies or services purchased at 
the activity, and 

(B) whose principal duty shall be to assist 
the Administration procurement center rep-
resentative in his duties and functions relat-
ing to this section and section 637 of this 
title, 

(9) cooperate, and consult on a regular basis, 
with the Administration with respect to carry-
ing out the functions and duties described in 
paragraph (4) of this subsection, and 

(10) make recommendations to contracting 
officers as to whether a particular contract re-
quirement should be awarded pursuant to sub-
section (a) of this section, or section 637(a) of 
this title or section 2323 of title 10. Such rec-
ommendations shall be made with due regard 
to the requirements of subsection (m) of this 
section, and the failure of the contracting offi-
cer to accept any such recommendations shall 
be documented and included within the appro-
priate contract file. 

This subsection shall not apply to the Admin-
istration. 

(l) Breakout procurement center representatives 

(1) The Administration shall assign to each 
major procurement center a breakout procure-
ment center representative with such assistance 
as may be appropriate. The breakout procure-
ment center representative shall carry out the 
activities described in paragraph (2), and shall 
be an advocate for the breakout of items for pro-
curement through full and open competition, 
whenever appropriate, while maintaining the in-
tegrity of the system in which such items are 
used, and an advocate for the use of full and 
open competition, whenever appropriate, for the 
procurement of supplies and services by such 
center. Any breakout procurement center rep-
resentative assigned under this subsection shall 
be in addition to the representative referred to 
in subsection (k)(6) of this section. 

(2) In addition to carrying out the responsibil-
ities assigned by the Administration, a breakout 
procurement center representative is authorized 
to— 

(A) attend any provisioning conference or 
similar evaluation session during which deter-
minations are made as to whether require-
ments are to be procured through other than 
full and open competition and make recom-
mendations with respect to such requirements 
to the members of such conference or session; 

(B) review, at any time, restrictions on com-
petition previously imposed on items through 
acquisition method coding or similar proce-
dures, and recommend to personnel of the ap-
propriate activity the prompt reevaluation of 
such limitations; 

(C) review restrictions on competition aris-
ing out of restrictions on the rights of the 
United States in technical data, and, when ap-
propriate, recommend that personnel of the 
appropriate activity initiate a review of the 
validity of such an asserted restriction; 

(D) obtain from any governmental source, 
and make available to personnel of the appro-
priate activity, technical data necessary for 

the preparation of a competitive solicitation 
package for any item of supply or service pre-
viously procured noncompetitively due to the 
unavailability of such technical data; 

(E) have access to procurement records and 
other data of the procurement center commen-
surate with the level of such representative’s 
approved security clearance classification; 

(F) receive unsolicited engineering proposals 
and, when appropriate (i) conduct a value 
analysis of such proposal to determine wheth-
er such proposal, if adopted, will result in 
lower costs to the United States without sub-
stantially impeding legitimate acquisition ob-
jectives and forward to personnel of the appro-
priate activity recommendations with respect 
to such proposal, or (ii) forward such proposals 
without analysis to personnel of the activity 
responsible for reviewing such proposals and 
who shall furnish the breakout procurement 
center representative with information re-
garding the disposition of any such proposal; 
and 

(G) review the systems that account for the 
acquisition and management of technical data 
within the procurement center to assure that 
such systems provide the maximum availabil-
ity and access to data needed for the prepara-
tion of offers to sell to the United States those 
supplies to which such data pertain which po-
tential offerors are entitled to receive. 

(3) A breakout procurement center representa-
tive is authorized to appeal the failure to act fa-
vorably on any recommendation made pursuant 
to paragraph (2). Such appeal shall be filed and 
processed in the same manner and subject to the 
same conditions and limitations as an appeal 
filed by the Administrator pursuant to sub-
section (a) of this section. 

(4) The Administration shall assign and co-lo-
cate at least two small business technical advis-
ers to each major procurement center in addi-
tion to such other advisers as may be authorized 
from time to time. The sole duties of such advis-
ers shall be to assist the breakout procurement 
center representative for the center to which 
such advisers are assigned in carrying out the 
functions described in paragraph (2) and the rep-
resentatives referred to in subsection (k)(6) of 
this section. 

(5)(A) The breakout procurement center rep-
resentatives and technical advisers assigned 
pursuant to this subsection shall be— 

(i) full-time employees of the Administra-
tion; and 

(ii) fully qualified, technically trained, and 
familiar with the supplies and services pro-
cured by the major procurement center to 
which they are assigned. 

(B) In addition to the requirements of subpara-
graph (A), each breakout procurement center 
representative, and at least one technical ad-
viser assigned to such representative, shall be 
an accredited engineer. 

(C) The Administration shall establish person-
nel positions for breakout procurement rep-
resentatives and advisers assigned pursuant to 
this subsection, which are classified at a grade 
level of the General Schedule sufficient to at-
tract and retain highly qualified personnel. 
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(6) For purposes of this subsection, the term 
‘‘major procurement center’’ means a procure-
ment center that, in the opinion of the Adminis-
trator, purchases substantial dollar amounts of 
other than commercial items and which has the 
potential to incur significant savings as the re-
sult of the placement of a breakout procurement 
center representative. 

(7)(A) At such times as the Administrator 
deems appropriate, the breakout procurement 
center representative shall conduct familiariza-
tion sessions for contracting officers and other 
appropriate personnel of the procurement center 
to which such representative is assigned. Such 
sessions shall acquaint the participants with the 
provisions of this subsection and shall instruct 
them in methods designed to further the pur-
poses of such subsection. 

(B) The breakout procurement center rep-
resentative shall prepare and personally deliver 
an annual briefing and report to the head of the 
procurement center to which such representa-
tive is assigned. Such briefing and report shall 
detail the past and planned activities of the rep-
resentative and shall contain such recommenda-
tions for improvement in the operation of the 
center as may be appropriate. The head of such 
center shall personally receive such briefing and 
report and shall, within sixty calendar days 
after receipt, respond, in writing, to each recom-
mendation made by such representative. 

(m) Relationship to other procurement programs 

(1) Each agency subject to the requirements of 
section 2323 of title 10 shall, when implementing 
such requirements— 

(A) establish policies and procedures that in-
sure that there will be no reduction in the 
number of dollar value of contracts awarded 
pursuant to this section and section 637(a) of 
this title in order to achieve any goal or other 
program objective; and 

(B) assure that such requirements will not 
alter or change the procurement process used 
to implement this section or section 637(a) of 
this title. 

(2) All procurement center representatives (in-
cluding those referred to in subsection (k)(6) of 
this section), in addition to such other duties as 
may be assigned by the Administrator, shall— 

(A) monitor the performance of the procure-
ment activities to which they are assigned to 
ascertain the degree of compliance with the 
requirements of paragraph (1); 

(B) report to their immediate supervisors all 
instances of noncompliance with such require-
ments; and 

(C) increase, insofar as possible, the number 
and dollar value of procurements that may be 
used for the programs established under this 
section, section 637(a) of this title, and section 
2323 of title 10. 

(n) Determination of labor surplus areas 

For purposes of this section, the determina-
tion of labor surplus areas shall be made on the 
basis of the criteria in effect at the time of the 
determination, except that any minimum popu-
lation criteria shall not exceed twenty-five 
thousand. Such determination, as modified by 
the preceding sentence, shall be made by the 
Secretary of Labor. 

(o) Requirements for performance of contracts 
by employees of small business concerns 

(1) A concern may not be awarded a contract 
under subsection (a) of this section as a small 
business concern unless the concern agrees 
that— 

(A) in the case of a contract for services (ex-
cept construction), at least 50 percent of the 
cost of contract performance incurred for per-
sonnel shall be expended for employees of the 
concern; 

(B) in the case of a contract for procurement 
of supplies (other than procurement from a 
regular dealer in such supplies), the concern 
will perform work for at least 50 percent of the 
cost of manufacturing the supplies (not in-
cluding the cost of materials). 

(2) The Administrator may change the per-
centage under subparagraph (A) or (B) of para-
graph (1) if the Administrator determines that 
such change is necessary to reflect conventional 
industry practices among business concerns that 
are below the numerical size standard for busi-
nesses in that industry category. 

(3) The Administration shall establish, 
through public rulemaking, requirements simi-
lar to those specified in paragraph (1) to be ap-
plicable to contracts for general and specialty 
construction and to contracts for any other in-
dustry category not otherwise subject to the re-
quirements of such paragraph. The percentage 
applicable to any such requirement shall be de-
termined in accordance with paragraph (2). 

(p) Database, analysis, and annual report with 
respect to bundled contracts 

(1) Bundled contract defined 

In this subsection, the term ‘‘bundled con-
tract’’ has the meaning given such term in 
section 632(o)(1) of this title. 

(2) Database 

(A) 2 In general 

Not later than 180 days after December 21, 
2000, the Administrator of the Small Busi-
ness Administration shall develop and shall 
thereafter maintain a database containing 
data and information regarding— 

(i) each bundled contract awarded by a 
Federal agency; and 

(ii) each small business concern that has 
been displaced as a prime contractor as a 
result of the award of such a contract. 

(3) Analysis 

For each bundled contract that is to be re-
competed as a bundled contract, the Adminis-
trator shall determine— 

(A) the amount of savings and benefits (in 
accordance with subsection (e) of this sec-
tion) achieved under the bundling of con-
tract requirements; and 

(B) whether such savings and benefits will 
continue to be realized if the contract re-
mains bundled, and whether such savings 
and benefits would be greater if the procure-
ment requirements were divided into sepa-
rate solicitations suitable for award to small 
business concerns. 
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(4) Annual report on contract bundling 

(A) In general 

Not later than 1 year after December 21, 
2000, and annually in March thereafter, the 
Administration shall transmit a report on 
contract bundling to the Committees on 
Small Business of the House of Representa-
tives and the Senate. 

(B) Contents 

Each report transmitted under subpara-
graph (A) shall include— 

(i) data on the number, arranged by in-
dustrial classification, of small business 
concerns displaced as prime contractors as 
a result of the award of bundled contracts 
by Federal agencies; and 

(ii) a description of the activities with 
respect to previously bundled contracts of 
each Federal agency during the preceding 
year, including— 

(I) data on the number and total dollar 
amount of all contract requirements 
that were bundled; and 

(II) with respect to each bundled con-
tract, data or information on— 

(aa) the justification for the bun-
dling of contract requirements; 

(bb) the cost savings realized by bun-
dling the contract requirements over 
the life of the contract; 

(cc) the extent to which maintaining 
the bundled status of contract require-
ments is projected to result in con-
tinued cost savings; 

(dd) the extent to which the bundling 
of contract requirements complied 
with the contracting agency’s small 
business subcontracting plan, includ-
ing the total dollar value awarded to 
small business concerns as subcontrac-
tors and the total dollar value pre-
viously awarded to small business con-
cerns as prime contractors; and 

(ee) the impact of the bundling of 
contract requirements on small busi-
ness concerns unable to compete as 
prime contractors for the consolidated 
requirements and on the industries of 
such small business concerns, includ-
ing a description of any changes to the 
proportion of any such industry that is 
composed of small business concerns. 

(5) Access to data 

(A) Federal procurement data system 

To assist in the implementation of this 
section, the Administration shall have ac-
cess to information collected through the 
Federal Procurement Data System. 

(B) Agency procurement data sources 

To assist in the implementation of this 
section, the head of each contracting agency 
shall provide, upon request of the Adminis-
tration, procurement information collected 
through existing agency data collection 
sources. 

(Pub. L. 85–536, § 2[15], July 18, 1958, 72 Stat. 395; 
Pub. L. 95–89, title V, § 502, Aug. 4, 1977, 91 Stat. 
562; Pub. L. 95–507, title II, §§ 221, 232, 233, Oct. 24, 

1978, 92 Stat. 1770, 1772; Pub. L. 96–302, title I, 
§§ 116, 117, July 2, 1980, 94 Stat. 839; Pub. L. 
98–577, title IV, § 403(a), Oct. 30, 1984, 98 Stat. 
3080; Pub. L. 99–272, title XVIII, § 18003(a), Apr. 7, 
1986, 100 Stat. 363; Pub. L. 99–500, § 101(c) [title X, 
§§ 903(d), 921(a), (b)(1), (c)(2)–(e), 922(c)], Oct. 18, 
1986, 100 Stat. 1783–82, 1783–132, 1783–147 to 
1783–149, 1783–152, and Pub. L. 99–591, § 101(c) 
[title X, §§ 903(d), 921(a), (b)(1), (c)(2)–(e), 922(c)], 
Oct. 30, 1986, 100 Stat. 3341–82, 3341–132, 3341–147 
to 3341–149, 3341–152; Pub. L. 99–661, div. A, title 
IX, formerly title IV, §§ 903(d), 921(a), (b)(1), 
(c)(2)–(e), 922(c), Nov. 14, 1986, 100 Stat. 3912, 
3926–3928, 3932, renumbered title IX, Pub. L. 
100–26, § 3(5), Apr. 21, 1987, 101 Stat. 273; Pub. L. 
100–26, § 10(a)(1), (b)(1), Apr. 21, 1987, 101 Stat. 288; 
Pub. L. 100–180, div. A, title VIII, § 809(a)–(c), 
Dec. 4, 1987, 101 Stat. 1130; Pub. L. 100–496, § 12, 
Oct. 17, 1988, 102 Stat. 2465; Pub. L. 100–590, title 
I, §§ 110, 133(a), Nov. 3, 1988, 102 Stat. 2994, 3005; 
Pub. L. 100–656, title V, §§ 502, 503, title VI, §§ 601, 
603, Nov. 15, 1988, 102 Stat. 3881, 3887, 3888; Pub. 
L. 101–37, §§ 19, 21, June 15, 1989, 103 Stat. 74, 75; 
Pub. L. 101–510, div. A, title VIII, § 806(e)(3), Nov. 
5, 1990, 104 Stat. 1593; Pub. L. 101–574, title II, 
§ 208, Nov. 15, 1990, 104 Stat. 2820; Pub. L. 102–190, 
div. A, title VIII, § 806(d), Dec. 5, 1991, 105 Stat. 
1419; Pub. L. 102–366, title II, § 232(b), Sept. 4, 
1992, 106 Stat. 1002; Pub. L. 102–484, div. A, title 
VIII, § 801(h)(8), Oct. 23, 1992, 106 Stat. 2446; Pub. 
L. 102–569, title IX, § 911(b), Oct. 29, 1992, 106 Stat. 
4486; Pub. L. 103–355, title IV, § 4004, title VII, 
§§ 7101(a), 7106(a), Oct. 13, 1994, 108 Stat. 3338, 3367, 
3374; Pub. L. 103–403, title III, § 305, Oct. 22, 1994, 
108 Stat. 4189; Pub. L. 104–106, div. D, title XLIII, 
§ 4321(c)(3), Feb. 10, 1996, 110 Stat. 674; Pub. L. 
105–135, title IV, § 413, title VI, § 603(b), Dec. 2, 
1997, 111 Stat. 2618, 2632; Pub. L. 106–50, title V, 
§ 502, title VI, § 601, Aug. 17, 1999, 113 Stat. 247, 
248; Pub. L. 106–554, § 1(a)(9) [title VIII, §§ 806(a), 
810], Dec. 21, 2000, 114 Stat. 2763, 2763A–706.) 

REFERENCES IN TEXT 

Section 7102 of the Federal Acquisition Streamlining 

Act of 1994, referred to in subsec. (j)(3), is section 7102 

of Pub. L. 103–355, which is set out below. 

CODIFICATION 

Pub. L. 99–591 is a corrected version of Pub. L. 99–500. 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 214 

of act July 30, 1953, ch. 282, title II, 67 Stat. 238, as 

amended by act Aug. 9, 1955, ch. 628, § 9, 69 Stat. 551, 

which was previously classified to section 643 of this 

title. The provisions of section 215 of act July 30, 1953, 

formerly classified to this section, were transferred to 

section 2[10] of Pub. L. 85–536, and are classified to sec-

tion 639 of this title. See Codification note set out 

under section 631 of this title. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 806(a)], in eighth sentence, substituted ‘‘definition of a 

‘United States industry’ under the North American In-

dustry Classification System, as established’’ for ‘‘four- 

digit standard industrial classification codes contained 

in the Standard Industrial Classification Manual pub-

lished’’. 

Subsec. (p). Pub. L. 106–554, § 1(a)(9) [title VIII, § 810], 

added subsec. (p). 

1999—Subsec. (g)(1). Pub. L. 106–50, § 502(a)(3), inserted 

‘‘small business concerns owned and controlled by serv-

ice-disabled veterans,’’ after ‘‘the maximum prac-
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ticable opportunity for small business concerns,’’ in 

penultimate sentence. 
Pub. L. 106–50, § 502(a)(2), inserted after second sen-

tence ‘‘The Government-wide goal for participation by 

small business concerns owned and controlled by serv-

ice-disabled veterans shall be established at not less 

than 3 percent of the total value of all prime contract 

and subcontract awards for each fiscal year.’’ 
Pub. L. 106–50, § 502(a)(1), inserted ‘‘small business 

concerns owned and controlled by service disabled vet-

erans,’’ after ‘‘small business concerns,’’ the first place 

appearing in first sentence. 
Subsec. (g)(2). Pub. L. 106–50, § 502(b)(3), inserted 

‘‘small business concerns owned and controlled by serv-

ice-disabled veterans, by’’ after ‘‘including participa-

tion by’’ in fourth sentence. 
Pub. L. 106–50, § 502(b)(2), inserted ‘‘small business 

concerns owned and controlled by service-disabled vet-

erans,’’ after ‘‘small business concerns,’’ the first place 

appearing in second sentence. 
Pub. L. 106–50, § 502(b)(1), inserted ‘‘by small business 

concerns owned and controlled by service-disabled vet-

erans,’’ after ‘‘small business concerns,’’ the first place 

appearing in first sentence. 
Subsec. (h)(1). Pub. L. 106–50, § 601(a), inserted ‘‘small 

business concerns owned and controlled by veterans 

(including service-disabled veterans),’’ after ‘‘small 

business concerns,’’ the first place appearing. 
Subsec. (h)(2). Pub. L. 106–50, § 601(b)(1), inserted ‘‘and 

the Congress’’ before period at end of first sentence in 

introductory provisions. 
Subsec. (h)(2)(A), (D), (E). Pub. L. 106–50, § 601(b)(2), 

inserted ‘‘small business concerns owned and controlled 

by service-disabled veterans,’’ after ‘‘small business 

concerns,’’ the first place appearing. 
1997—Subsec. (a). Pub. L. 105–135, § 413(b), in third sen-

tence, inserted ‘‘or the solicitation involves an unnec-

essary or unjustified bundling of contract require-

ments, as determined by the Administration,’’ after 

‘‘discrete construction projects,’’, substituted ‘‘(4)’’ for 

‘‘or (4)’’, and inserted before period at end ‘‘, or (5) why 

the agency has determined that the bundled contract 

(as defined in section 632(o) of this title) is necessary 

and justified’’. 
Subsec. (e). Pub. L. 105–135, § 413(a), added subsec. (e). 
Subsec. (g)(1). Pub. L. 105–135, § 603(b)(1), inserted 

‘‘qualified HUBZone small business concerns,’’ after 

‘‘small business concerns,’’ in two places, substituted 

‘‘not less than 23 percent of the total value’’ for ‘‘not 

less than 20 percent of the total value’’, and inserted 

after second sentence ‘‘The Governmentwide goal for 

participation by qualified HUBZone small business con-

cerns shall be established at not less than 1 percent of 

the total value of all prime contract awards for fiscal 

year 1999, not less than 1.5 percent of the total value of 

all prime contract awards for fiscal year 2000, not less 

than 2 percent of the total value of all prime contract 

awards for fiscal year 2001, not less than 2.5 percent of 

the total value of all prime contract awards for fiscal 

year 2002, and not less than 3 percent of the total value 

of all prime contract awards for fiscal year 2003 and 

each fiscal year thereafter.’’ 
Subsec. (g)(2). Pub. L. 105–135, § 603(b)(2)(B), (C), in-

serted ‘‘qualified HUBZone small business concerns,’’ 

after ‘‘small business concerns,’’ in second sentence and 

substituted ‘‘by qualified HUBZone small business con-

cerns, by small business concerns owned and controlled 

by socially and economically disadvantaged individ-

uals, and by small business concerns owned and con-

trolled by women’’ for ‘‘by small business concerns 

from each industry category in procurement contracts 

of the agency, including participation by small busi-

ness concerns owned and controlled by socially and eco-

nomically disadvantaged individuals and participation 

by small business concerns owned and controlled by 

women’’ before period at end of fourth sentence. 
Pub. L. 105–135, § 603(b)(2)(A), which directed substi-

tution of ‘‘, by qualified HUBZone small business con-

cerns, by small business concerns owned and controlled 

by socially and economically disadvantaged individ-

uals’’ for ‘‘,, by small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals’’ in first sentence, was executed by making 

the insertion for the quoted language which started 

with a single comma to reflect the probable intent of 

Congress and the amendment by Pub. L. 104–106, 

§ 4321(c)(3). See 1996 Amendment note below. 
Subsec. (h). Pub. L. 105–135, § 603(b)(3), inserted 

‘‘qualified HUBZone small business concerns,’’ after 

‘‘small business concerns,’’ wherever appearing. 
Subsec. (k)(5) to (10). Pub. L. 105–135, § 413(c)(1), (2), 

added par. (5) and redesignated former pars. (5) to (9) as 

(6) to (10), respectively. 
1996—Subsec. (g)(2). Pub. L. 104–106 struck out second 

comma after ‘‘goals for the participation by small busi-

ness concerns,’’. 
1994—Subsec. (c)(2)(A). Pub. L. 103–403, § 305(1), amend-

ed subpar. (A) generally. Prior to amendment, subpar. 

(A) read as follows: ‘‘During each of fiscal years 1989 

through 1993, public or private organizations for the 

handicapped shall be eligible to participate in programs 

authorized under this section in an aggregate amount 

for each year as follows: In 1989 not more than 

$30,000,000, in 1990 not more than $40,000,000, and in each 

of 1991, 1992 and 1993 not more than $50,000,000.’’ 
Subsec. (c)(7). Pub. L. 103–403, § 305(2), added par. (7). 
Subsec. (e). Pub. L. 103–355, § 7101(a), struck out sub-

sec. (e) which read as follows: ‘‘In carrying out small 

business set-aside programs, departments, agencies, 

and instrumentalities of the executive branch shall 

award contracts, and encourage the placement of sub-

contracts for procurement to the following in the man-

ner and in the order stated: 
‘‘(1) concerns which are small business concerns and 

which are located in labor surplus areas, on the basis 

of a total set-aside; 
‘‘(2) concerns which are small business concerns, on 

the basis of a total set-aside; 
‘‘(3) concerns which are small business concerns and 

which are located in a labor surplus area, on the basis 

of a partial set-aside; 
‘‘(4) concerns which are small business concerns, on 

the basis of a partial set-aside.’’ 
Subsec. (f). Pub. L. 103–355, § 7101(a), struck out sub-

sec. (f) which read as follows: ‘‘After priority is given 

to the small business concerns specified in subsection 

(e) of this section, priority shall also be given to the 

awarding of contracts and the placement of sub-

contracts, on the basis of a total set-aside, to concerns 

which— 
‘‘(1) are not eligible under subsection (e) of this sec-

tion; 
‘‘(2) are not small business concerns; and 
‘‘(3) will perform a substantial proportion of the 

production on those contracts and subcontracts with-

in areas of concentrated unemployment or under-

employment or within labor surplus areas.’’ 
Subsec. (g)(1). Pub. L. 103–355, § 7106(a)(1), substituted 

‘‘, small business concerns owned and controlled by so-

cially and economically disadvantaged individuals, and 

small business concerns owned and controlled by 

women’’ for ‘‘and small business concerns owned and 

controlled by socially and economically disadvantaged 

individuals’’ in first sentence and in sentence beginning 

with ‘‘Notwithstanding the’’. 
Pub. L. 103–355, § 7106(a)(2)(A), inserted after third 

sentence ‘‘The Government-wide goal for participation 

by small business concerns owned and controlled by 

women shall be established at not less than 5 percent 

of the total value of all prime contract and subcontract 

awards for each fiscal year.’’ 
Subsec. (g)(2). Pub. L. 103–355, § 7106(a)(2)(B), in first 

sentence substituted ‘‘, by small business concerns 

owned and controlled by socially and economically dis-

advantaged individuals, and by small business concerns 

owned and controlled by women’’ for ‘‘and by small 

business concerns owned and controlled by socially and 

economically disadvantaged individuals,’’. 
Pub. L. 103–355, § 7106(a)(1), in second sentence sub-

stituted ‘‘, small business concerns owned and con-
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trolled by socially and economically disadvantaged in-

dividuals, and small business concerns owned and con-

trolled by women’’ for ‘‘and small business concerns 

owned and controlled by socially and economically dis-

advantaged individuals’’. 
Pub. L. 103–355, § 7106(a)(2)(C), in fourth sentence in-

serted at end ‘‘and participation by small business con-

cerns owned and controlled by women’’. 
Subsec. (h)(1), (2)(A), (D), (E). Pub. L. 103–355, 

§ 7106(a)(1), substituted ‘‘, small business concerns 

owned and controlled by socially and economically dis-

advantaged individuals, and small business concerns 

owned and controlled by women’’ for ‘‘and small busi-

ness concerns owned and controlled by socially and eco-

nomically disadvantaged individuals’’. 
Subsec. (h)(2)(F). Pub. L. 103–355, § 7106(a)(3), sub-

stituted ‘‘small business concerns owned and controlled 

by women’’ for ‘‘women-owned small business enter-

prises’’. 
Subsec. (j). Pub. L. 103–355, § 4004, amended subsec. (j) 

generally. Prior to amendment, subsec. (j) read as fol-

lows: ‘‘Each contract for the procurement of goods and 

services which has an anticipated value not in excess of 

the small purchase threshold and which is subject to 

small purchase procedures shall be reserved exclusively 

for small business concerns unless the contracting offi-

cer is unable to obtain offers from two or more small 

business concerns that are competitive with market 

prices and in terms of quality and delivery of the goods 

or services being purchased. In utilizing small purchase 

procedures, contracting officers shall, wherever cir-

cumstances permit, choose a method of payment which 

minimizes paperwork and facilitates prompt payment 

to contractors.’’ 
1992—Subsec. (c)(1)(A). Pub. L. 102–569 substituted 

‘‘From People Who Are Blind or Severely Disabled’’ for 

‘‘from the Blind and Other Severely Handicapped’’. 
Subsec. (c)(2)(B). Pub. L. 102–366, § 232(b)(1), which di-

rected the substitution of ‘‘Blind-made’’ for ‘‘Blind-

made’’, could not be executed to text because ‘‘Blind-

made’’ did not appear in subpar. (B). 
Subsec. (k)(3), (5). Pub. L. 102–366, § 232(b)(2), sub-

stituted comma for semicolon at end of pars. (3) and (5). 
Subsec. (k)(9). Pub. L. 102–484, § 801(h)(8)(A), sub-

stituted ‘‘section 2323 of title 10’’ for ‘‘section 1207 of 

Public Law 99–661’’. 
Subsec. (l)(6). Pub. L. 102–366, § 232(b)(3), inserted pe-

riod at end. 
Subsec. (m)(1). Pub. L. 102–484, § 801(h)(8)(B), sub-

stituted ‘‘section 2323 of title 10’’ for ‘‘section 1207 of 

the National Defense Authorization Act for Fiscal Year 

1987 (10 U.S.C. 2301 note)’’. 
Subsec. (m)(2)(B). Pub. L. 102–366, § 232(b)(4), sub-

stituted ‘‘requirements’’ for ‘‘requirement’’. 
Subsec. (m)(2)(C). Pub. L. 102–484, § 801(h)(8)(C), sub-

stituted ‘‘section 2323 of title 10’’ for ‘‘section 1207 of 

the National Defense Authorization Act for Fiscal Year 

1987 (10 U.S.C. 2301 note)’’. 
1991—Subsec. (k)(5). Pub. L. 102–190 amended par. (5) 

generally. Prior to amendment, par. (5) read as follows: 

‘‘assist small business concerns to obtain payments, 

late payment interest penalties, or information due to 

such concerns, in conformity with chapter 39 of title 

31;’’. 
1990—Subsec. (a). Pub. L. 101–574 inserted after second 

sentence ‘‘If a proposed procurement includes in its 

statement of work goods or services currently being 

performed by a small business, and if the proposed pro-

curement is in a quantity or estimated dollar value the 

magnitude of which renders small business prime con-

tract participation unlikely, or if a proposed procure-

ment for construction seeks to package or consolidate 

discrete construction projects, the Procurement Activ-

ity shall provide a copy of the proposed procurement to 

the Procurement Activity’s Small Business Procure-

ment Center Representative at least 30 days prior to 

the solicitation’s issuance along with a statement ex-

plaining (1) why the proposed acquisition cannot be di-

vided into reasonably small lots (not less than eco-

nomic production runs) to permit offers on quantities 

less than the total requirement, (2) why delivery sched-

ules cannot be established on a realistic basis that will 

encourage small business participation to the extent 

consistent with the actual requirements of the Govern-

ment, (3) why the proposed acquisition cannot be of-

fered so as to make small business participation likely, 

or (4) why construction cannot be procured as separate 

discrete projects. The thirty-day notification process 

shall occur concurrently with other processing steps re-

quired prior to issuance of the solicitation. Within 15 

days after receipt of the proposed procurement and ac-

companying statement, if the Procurement Center Rep-

resentative believes that the procurement as proposed 

will render small business prime contract participation 

unlikely, the Representative shall recommend to the 

Procurement Activity alternative procurement meth-

ods which would increase small business prime con-

tracting opportunities.’’ 
Subsec. (j). Pub. L. 101–510 substituted ‘‘not in excess 

of the small purchase threshold’’ for ‘‘of less than 

$25,000’’. 
1989—Subsec. (h)(2)(A). Pub. L. 101–37, § 19, inserted 

‘‘individuals’’ after ‘‘economically disadvantaged’’. 
Subsec. (m)(1)(A). Pub. L. 101–37, § 21, substituted 

‘‘procedures’’ for ‘‘procedure’’. 
1988—Subsec. (c). Pub. L. 100–590, § 133(a), amended 

subsec. (c) generally, substituting provisions relating 

to programs for blind and handicapped individuals for 

provisions relating to eligibility, participating organi-

zations, monitoring and evaluation, and report to Con-

gressional committees. 
Subsec. (g). Pub. L. 100–656, § 502, added par. (1) and 

designated existing provisions as par. (2) and former 

pars. (1) and (2) as subpars. (A) and (B). 
Subsec. (h). Pub. L. 100–656, § 503, designated existing 

provisions as par. (1), struck out at end ‘‘The Adminis-

tration shall submit to the Select Committee on Small 

Business of the Senate and the Committee on Small 

Business of the House of Representatives information 

obtained from such reports, together with appropriate 

comments.’’, and added pars. (2) and (3). 
Subsec. (k)(3). Pub. L. 100–656, § 603(1), amended par. 

(3) generally. Prior to amendment, par. (3) read as fol-

lows: ‘‘be responsible only to, and report directly to, 

the head of such agency or to his deputy, except that 

in the case of the Department of Defense the Director 

of the Office of Small and Disadvantaged Business Uti-

lization shall be responsible to, and report directly to, 

the Under Secretary of Defense for Acquisition,’’. 
Subsec. (k)(5) to (8). Pub. L. 100–496 added par. (5) and 

redesignated former pars. (5) to (7) as (6) to (8), respec-

tively. 
Subsec. (k)(9). Pub. L. 100–656, § 603(2)–(4), added par. 

(9). 
Subsec. (l)(2)(D). Pub. L. 100–590, § 110(1), struck out 

‘‘unrestricted’’ before ‘‘technical data’’ in two places. 
Subsec. (l)(2)(E). Pub. L. 100–590, § 110(2), amended sub-

par. (E) generally. Prior to amendment, subpar. (E) 

read as follows: ‘‘have access to the unclassified pro-

curement records and other data of the procurement 

center;’’. 
Subsec. (l)(3). Pub. L. 100–590, § 110(3), amended par. (3) 

generally. Prior to amendment, par. (3) read as follows: 

‘‘A breakout procurement center representative is au-

thorized to appeal a failure to act favorably on any rec-

ommendation made pursuant to paragraph (2). Such ap-

peal shall be in writing, specifically reciting both the 

circumstances of the appeal and the basis of the recom-

mendation. The appeal shall be decided by a person 

within the employ of the appropriate activity who is at 

least one supervisory level above the person who ini-

tially failed to act favorably on the recommendation. 

Such appeal shall be decided within 30 calendar days of 

its receipt.’’ 
Subsec. (l)(6). Pub. L. 100–590, § 110(4), amended par. (6) 

generally. Prior to amendment, par. (6) read as follows: 

‘‘For purposes of this subsection, the term ‘major pro-

curement center’ means a procurement center of the 

Department of Defense that awarded contracts for 

items other than commercial items totaling at least 
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$150,000,000 in the preceding fiscal year, and such other 

procurement centers as designated by the Adminis-

trator.’’ 
Subsec. (l)(7). Pub. L. 100–590, § 110(5), added par. (7). 
Subsec. (m). Pub. L. 100–656, § 601, amended subsec. 

(m) generally, substituting provisions related to imple-

mentation of section 1207 of Pub. L. 99–661 for former 

provisions related to labor surplus area procurement 

and manpower programs. 
1987—Subsec. (a). Pub. L. 100–26, § 10(a)(1), made tech-

nical amendment to directory language of section 

921(a)(1) of Pub. L. 99–500, Pub. L. 99–591, and Pub. L. 

99–661. See 1986 Amendment note below. 
Subsec. (g). Pub. L. 100–180, § 809(a)(2), struck out 

‘‘having a value of $25,000 or more’’ after ‘‘procurement 

contracts of such agency’’. 
Pub. L. 100–180, § 809(a)(1), provided for temporarily 

inserting ‘‘having a value of $25,000 or more’’ after 

‘‘procurement contracts of such agency’’. See Effective 

Date of 1987 Amendments note below. 
Subsec. (o)(1). Pub. L. 100–180, § 809(b)(1), substituted 

‘‘subsection (a)’’ for ‘‘this subsection’’ in introductory 

provisions. 
Subsec. (o)(1)(A). Pub. L. 100–26, § 10(b)(1)(A), sub-

stituted ‘‘at least 50 percent of the cost of contract per-

formance incurred for personnel shall be expended for 

employees of the concern’’ for ‘‘the concern will per-

form at least 50 percent of the cost of the contract with 

its own employees’’. 
Subsec. (o)(3). Pub. L. 100–26, § 10(b)(1)(B), substituted 

‘‘requirements of such paragraph’’ for ‘‘requirements of 

such subparagraph’’ and inserted at end ‘‘The percent-

age applicable to any such requirement shall be deter-

mined in accordance with paragraph (2).’’ 
Subsec. (p). Pub. L. 100–180, § 809(c), struck out subsec. 

(p) which read as follows: 
‘‘(1) Except as provided in paragraphs (2) and (3), the 

head of any Federal agency shall, within five days of 

the agency’s decision to set aside a procurement for 

small business concerns under this section, provide the 

names and addresses of the small business concerns ex-

pected to respond to the procurement to any person 

who requests such information. 
‘‘(2) The Secretary of Defense may decline to provide 

information under paragraph (1) in order to protect na-

tional security interests. 
‘‘(3) The head of a Federal agency is not required to 

release any information under paragraph (1) that is not 

required to be released under section 552 of title 5.’’ 
1986—Subsec. (a). Pub. L. 99–500 and Pub. L. 99–591, 

§ 101(c) [§ 921(a), (b)], Pub. L. 99–661, § 921(a), (b), as 

amended by Pub. L. 100–26, § 10(a)(1), amended subsec. 

(a) identically, inserting ‘‘in each industry category’’ 

in cl. (3), and inserting provision identifying an indus-

try category, providing for determination of such cat-

egory by the Administrator, and permitting segmenta-

tion of a market for goods and services under certain 

circumstances and provision that a contract not be 

awarded if the award would result in a cost to the 

awarding agency which exceeds a fair market price. 
Subsec. (g). Pub. L. 99–500 and Pub. L. 99–591, § 101(c) 

[§ 921(d)], Pub. L. 99–661, § 921(d), amended subsec. (g) 

identically, striking out ‘‘having values of $10,000 or 

more’’ after ‘‘such agency’’ and inserting provision re-

quiring the head of each Federal agency to make con-

sistent efforts to annually expand participation by 

small business concerns from each industry category in 

procurement contracts of the agency. 
Subsec. (j). Pub. L. 99–500 and Pub. L. 99–591, § 101(c) 

[§ 922(c)], Pub. L. 99–661, § 922(c), amended subsec. (j) 

identically, substituting ‘‘$25,000’’ for ‘‘$10,000’’. 
Subsec. (k)(3). Pub. L. 99–500 and Pub. L. 99–591, 

§ 101(c) [§ 903(d)], Pub. L. 99–661, § 903(d), which directed 

identical amendments to par. (3) by inserting ‘‘, except 

that in the case of the Department of Defense the Di-

rector of the Office of Small and Disadvantaged Busi-

ness Utilization shall be responsible to, and report di-

rectly to, the Under Secretary of Defense for Acquisi-

tion’’ was executed by inserting that phrase imme-

diately before the comma at the end as the probable in-

tent of Congress. 

Subsec. (n). Pub. L. 99–272 added subsec. (n). 

Subsecs. (o), (p). Pub. L. 99–500 and Pub. L. 99–591, 

§ 101(c) [§ 921(c)(2), (e)], Pub. L. 99–661, § 921(c)(2), (e), 

amended section identically, adding subsecs. (o) and 

(p). 

1984—Subsecs. (l), (m). Pub. L. 98–577 added subsec. (l) 

and redesignated former subsec. (l) as (m). 

1980—Subsec. (c). Pub. L. 96–302, § 116, substituted pro-

visions covering participation of not-for-profit organi-

zations in certain authorized programs during fiscal 

years 1981, through 1983, the monitoring and evaluation 

of such participation as causing severe economic injury 

to for-profit small businesses and transmission of re-

port to congressional committees not later than Jan. 1, 

1982, respecting impact of contracts on the for-profit 

small businesses for provisions respecting eligibility 

during fiscal year 1978, of public and private organiza-

tions and individuals to participate in the award of 

contracts and requiring transmission of a report by 

March 1, 1979. 

Subsec. (d). Pub. L. 96–302, § 117(a), substituted ‘‘small 

business concerns’’ for ‘‘concerns’’. 

Subsec. (e). Pub. L. 96–302, § 117(b), in revising text, 

struck out from introductory clause reference to labor 

surplus areas; reenacted par. (1) reversing order of ref-

erence to small business concerns and location in labor 

surplus areas; reenacted par. (2); added par. (3); redesig-

nated former par. (3) as (4); and struck out former par. 

(4) as to concerns located in labor surplus areas on 

basis of total set-aside, as covered in par. (1). 

Subsec. (f). Pub. L. 96–302, § 117(b), substituted provi-

sion respecting other priorities in placement of con-

tracts for requirement that subsecs. (d) and (e) of this 

section cease to be effective subsequent to Sept. 30, 

1980, unless renewed prior to such date. 

1978—Subsec. (f). Pub. L. 95–507, § 232, substituted 

‘‘September 30, 1980’’ for ‘‘September 30, 1979’’. 

Subsecs. (g) to (k). Pub. L. 95–507, § 221, added subsecs. 

(g) to (k). 

Subsec. (l). Pub. L. 95–507, § 233, added subsec. (l). 

1977—Pub. L. 95–89 designated existing provisions as 

subsec. (a) and added subsecs. (b) to (f). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 104–106, see section 4401 of Pub. L. 104–106, set 

out as a note under section 251 of Title 41, Public Con-

tracts. 

EFFECTIVE DATE OF 1994 AMENDMENT 

For effective date and applicability of amendment by 

sections 4004 and 7106(a) of Pub. L. 103–355, see section 

10001 of Pub. L. 103–355, set out as a note under section 

251 of Title 41, Public Contracts. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–37 applicable as if in-

cluded in Pub. L. 100–656, see section 32 of Pub. L. 

101–37, set out as a note under section 631 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENTS 

Amendment by sections 502 and 503 of Pub. L. 100–656 

effective Oct. 1, 1989, and amendment by sections 601 

and 603 of Pub. L. 100–656 effective Nov. 15, 1988, see sec-

tion 803(a)(7), (b)(4)(C), of Pub. L. 100–656, as amended, 

set out as a note under section 631 of this title. 

Amendment by Pub. L. 100–496 applicable to pay-

ments under contracts awarded, contracts renewed, and 

contract options exercised during or after the first fis-

cal quarter which begins more than 90 days after Oct. 

17, 1988, see section 14(a) of Pub. L. 100–496, set out as 

a note under section 3902 of Title 31, Money and Fi-

nance. 
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EFFECTIVE DATE OF 1987 AMENDMENTS 

Section 809(a)(1) of Pub. L. 100–180 provided that the 

amendment made by that section is in effect until 

Sept. 30, 1988. 

Section 809(a)(2) of Pub. L. 100–180, as amended by 

Pub. L. 100–656, title VII, § 731, Nov. 15, 1988, 102 Stat. 

3897, provided that the amendment made by that sec-

tion is effective Oct. 1, 1989. 

Amendment by section 10(a)(1), (b)(1) of Pub. L. 100–26 

applicable as if included in each instance of the Defense 

Acquisition Improvement Act (as specified in section 2 

of Pub. L. 100–26) [title X of section 101(c) of Pub. L. 

99–500 and Pub. L. 99–591, and title IX of div. A of Pub. 

L. 99–661] when each was enacted [Oct. 18, 1986, Oct. 30, 

1986, and Nov. 14, 1986, respectively], see section 12(c) of 

Pub. L. 100–26, set out as a note under section 632 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENTS 

Section 18003(b) of Pub. L. 99–272 provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] shall take effect on the ninetieth day after the 

date of the enactment of this Act [Apr. 7, 1986]. 

Amendment by section 101(c) [title X, § 921(a), (b)(1), 

(c)(2)–(e)] of Pub. L. 99–500 and Pub. L. 99–591, and sec-

tion 921(a), (b)(1), (c)(2)–(e) of Pub. L. 99–661 effective 

Oct. 1, 1987, see section 101(c) of Pub. L. 99–500 and Pub. 

L. 99–591, and section 921(g) of Pub. L. 99–661, set out as 

a note under section 632 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

MANUFACTURING CONTRACTS THROUGH MANUFACTURING 

APPLICATION AND EDUCATION CENTERS 

Section 303 of Pub. L. 103–403 provided that: 

‘‘(a) IN GENERAL.—The Small Business Administra-

tion shall promote the award of Federal manufacturing 

contracts to small business concerns that participate 

in manufacturing application and education centers by 

working with the Department of Commerce and other 

agencies to identify components and subsystems that 

are both critical and currently foreign-sourced. 

‘‘(b) QUALIFICATIONS.—In order to qualify as a manu-

facturing application and education center under this 

section, an entity shall have the capacity to assist 

small business concerns in a shared-use production en-

vironment and to offer the following services: 

‘‘(1) Technology demonstration. 

‘‘(2) Technology education. 

‘‘(3) Technology application support. 

‘‘(4) Technology advancement support. 

‘‘(c) INAPPLICABILITY OF CERTAIN REQUIREMENTS.—The 

requirements of section 15(o)(1)(B) of the Small Busi-

ness Act [15 U.S.C. 644(o)(1)(B)] shall not apply with re-

spect to any manufacturing contract carried out by a 

small business concern in conjunction with a manufac-

turing application and education center under this sec-

tion. 

‘‘(d) REGULATIONS.—Not later than 180 days after the 

date of enactment of this Act [Oct. 22, 1994], the Admin-

istrator of the Small Business Administration shall 

promulgate final regulations to carry out this section. 

‘‘(e) TERMINATION OF AUTHORITY.—The authority of 

the Small Business Administration under this section 

shall terminate on September 30, 1997. 

‘‘(f) AUTHORIZATION OF APPROPRIATIONS.—There are 

authorized to be appropriated to the Small Business 

Administration, such sums as may be necessary to 

carry out this section.’’ 

PILOT PROGRAM FOR VERY SMALL BUSINESS CONCERNS 

Section 304 of Pub. L. 103–403, as amended by Pub. L. 

105–135, title V, § 508, Dec. 2, 1997, 111 Stat. 2627; Pub. L. 

106–554, § 1(a)(9) [title V, § 503(c)], Dec. 21, 2000, 114 Stat. 

2763, 2763A–695, provided that: 

‘‘(a) ESTABLISHMENT.—The Administrator shall estab-

lish and carry out a pilot program in accordance with 

the requirements of this section to provide improved 

access to Federal contract opportunities for very small 

business concerns. 
‘‘(b) PROCUREMENT CONTRACTS.— 

‘‘(1) IN GENERAL.—In carrying out subsection (a), 

the Administrator shall identify procurement con-

tracts of Federal agencies for award under the pro-

gram. 
‘‘(2) CONTRACT AWARDS.—Under the program estab-

lished pursuant to this section, the award of a pro-

curement contract of a Federal agency identified by 

the Administration pursuant to paragraph (1) shall be 

made by the agency to an eligible program partici-

pant selected, and determined to be responsible, by 

the agency. 
‘‘(3) COMPETITION.—All contract opportunities of-

fered for award under the program shall be awarded 

on the basis of competition among eligible very small 

business concerns. 
‘‘(c) ELIGIBILITY.—Only a very small business concern 

shall be eligible to compete for a contract to be award-

ed under the program. A contracting officer may rely 

in good faith on a written certification that a small 

business concern is a very small business concern. 
‘‘(d) DELEGATION OF AUTHORITY.—The authority of the 

Administrator under subsections (b)(1) and (c) shall be 

delegated to not less than 5 and not more than 10 dis-

tricts of the Administration to promote the award of 

contracts that can be performed by very small business 

concerns. 
‘‘(e) FINANCIAL ASSISTANCE.—In order to assist very 

small business concerns receiving contract awards 

under the program, the Administrator shall establish a 

preauthorization program for such concerns for the 

purpose of receiving financial assistance under section 

7(a) of the Small Business Act [15 U.S.C. 636(a)]. 
‘‘(f) ATTAINMENT OF CONTRACT GOALS.—All contract 

awards made under the program shall be counted to-

ward the attainment of the goals specified in section 

15(g) of the Small Business Act [15 U.S.C. 644(g)]. 
‘‘(g) REGULATIONS.—The Administrator shall— 

‘‘(1) issue proposed regulations to carry out this 

section not later than 180 days after the date of en-

actment of this Act [Oct. 22, 1994]; and 
‘‘(2) issue final regulations to carry out this section 

not later than 270 days after the date of enactment of 

this Act. 
‘‘(h) REPORT TO CONGRESS.—Not later than April 30, 

1997, the Administrator shall transmit to the Congress 

a report on the results of the program, together with 

such recommendations as the Administrator deems ap-

propriate. 
‘‘(i) PROGRAM TERM.—Implementation of the program 

shall begin not later than August 30, 1995. The program 

authorized by this section shall expire on September 30, 

2003. 
‘‘(j) DEFINITIONS.—For purposes of this section, the 

following definitions shall apply: 
‘‘(1) ADMINISTRATION.—The term ‘Administration’ 

means the Small Business Administration. 
‘‘(2) ADMINISTRATOR.—The term ‘Administrator’ 

means the Administrator of the Small Business Ad-

ministration. 
‘‘(3) PROGRAM.—The term ‘program’ means a pro-

gram established pursuant to subsection (a). 
‘‘(4) VERY SMALL BUSINESS CONCERN.—The term 

‘very small business concern’ means a small business 

concern that— 
‘‘(A) has not more than 15 employees; and 
‘‘(B) has average annual receipts that total not 

more than $1,000,000.’’ 

EXPEDITED RESOLUTION OF CONTRACT ADMINISTRATION 

MATTERS 

Section 2353 of Pub. L. 103–355 provided that: 
‘‘(a) REGULATIONS REQUIRED.—(1) The Federal Acqui-

sition Regulation shall include provisions that require 

a contracting officer— 



Page 727 TITLE 15—COMMERCE AND TRADE § 644 

‘‘(A) to make every reasonable effort to respond in 

writing within 30 days to any written request made to 

a contracting officer with respect to a matter relat-

ing to the administration of a contract that is re-

ceived from a small business concern; and 
‘‘(B) in the event that the contracting officer is un-

able to reply within the 30-day period, to transmit to 

the contractor within such period a written notifica-

tion of a specific date by which the contracting offi-

cer expects to respond. 
‘‘(2) The provisions shall not apply to a request for a 

contracting officer’s decision under the Contract Dis-

putes Act of 1978 (41 U.S.C. 601 et seq.). 
‘‘(b) RULE OF CONSTRUCTION.—Nothing in this section 

shall be considered as creating any rights under the 

Contract Disputes Act of 1978 (41 U.S.C. 601 et seq.). 
‘‘(c) DEFINITION.—In this section, the term ‘small 

business concern’ means a business concern that meets 

the requirements of section 3(a) of the Small Business 

Act (15 U.S.C. 632(a)) and the regulations promulgated 

pursuant to that section.’’ 

CONTRACTING PROGRAM FOR CERTAIN SMALL 

BUSINESSES 

Section 7102 of Pub. L. 103–355, as amended by Pub. L. 

106–554, § 1(a)(9) [title V, § 503(d)], Dec. 21, 2000, 114 Stat. 

2763, 2763A–695, provided that: 
‘‘(a) PROCUREMENT PROCEDURES AUTHORIZED.—(1) To 

facilitate the attainment of a goal for the participation 

of small business concerns owned and controlled by so-

cially and economically disadvantaged individuals that 

is established for a Federal agency pursuant to section 

15(g)(1) of the Small Business Act (15 U.S.C. 644(g)(1)), 

the head of the agency may enter into contracts 

using— 
‘‘(A) less than full and open competition by re-

stricting the competition for such awards to small 

business concerns owned and controlled by socially 

and economically disadvantaged individuals de-

scribed in subsection (d)(3)(C) of section 8 of the 

Small Business Act (15 U.S.C. 637); and 
‘‘(B) a price evaluation preference not in excess of 

10 percent when evaluating an offer received from 

such a small business concern as the result of an un-

restricted solicitation. 
‘‘(2) Paragraph (1) does not apply to the Department 

of Defense, the Coast Guard, and the National Aero-

nautics and Space Administration. 
‘‘(b) IMPLEMENTATION THROUGH THE FEDERAL ACQUISI-

TION REGULATION.— 
‘‘(1) IN GENERAL.—The Federal Acquisition Regula-

tion shall be revised to provide for uniform imple-

mentation of the authority provided in subsection 

(a). 
‘‘(2) MATTERS TO BE ADDRESSED.—The revisions of 

the Federal Acquisition Regulation made pursuant to 

paragraph (1) shall include— 
‘‘(A) conditions for the use of advance payments; 
‘‘(B) provisions for contract payment terms that 

provide for— 
‘‘(i) accelerated payment for work performed 

during the period for contract performance; and 
‘‘(ii) full payment for work performed; 

‘‘(C) guidance on how contracting officers may 

use, in solicitations for various classes of products 

or services, a price evaluation preference pursuant 

to subsection (a)(1)(B), to provide a reasonable ad-

vantage to small business concerns owned and con-

trolled by socially and economically disadvantaged 

individuals without effectively eliminating any 

participation of other small business concerns; and 
‘‘(D)(i) procedures for a person to request the 

head of a Federal agency to determine whether the 

use of competitions restricted to small business 

concerns owned and controlled by socially and eco-

nomically disadvantaged individuals at a contract-

ing activity of such agency has caused a particular 

industry category to bear a disproportionate share 

of the contracts awarded to attain the goal estab-

lished for that contracting activity; and 

‘‘(ii) guidance for limiting the use of such re-

stricted competitions in the case of any contracting 

activity and class of contracts determined in ac-

cordance with such procedures to have caused a 

particular industry category to bear a dispropor-

tionate share of the contracts awarded to attain 

the goal established for that contracting activity. 

‘‘(c) TERMINATION.—This section shall cease to be ef-

fective at the end of September 30, 2003.’’ 

SMALL BUSINESS PROCUREMENT ADVISORY COUNCIL 

Section 7104 of Pub. L. 103–355 provided that: 

‘‘(a) ESTABLISHMENT.—There is hereby established an 

interagency council to be known as the ‘Small Business 

Procurement Advisory Council’ (hereinafter in this sec-

tion referred to as the ‘Council’). 

‘‘(b) DUTIES.—The duties of the Council are— 

‘‘(1) to develop positions on proposed procurement 

regulations affecting the small business community; 

and 

‘‘(2) to submit comments reflecting such positions 

to appropriate regulatory authorities. 

‘‘(c) MEMBERSHIP.—The Council shall be composed of 

the following members: 

‘‘(1) The Administrator of the Small Business Ad-

ministration (or the designee of the Administrator). 

‘‘(2) The Director of the Minority Business Develop-

ment Agency. 

‘‘(3) The head of each Office of Small and Disadvan-

taged Business Utilization (established under section 

15(k) of the Small Business Act (15 U.S.C. 644(k))[)] in 

each Federal agency having procurement powers. 

‘‘(d) CHAIRMAN.—The Council shall be chaired by the 

Administrator of the Small Business Administration. 

‘‘(e) MEETINGS.—The Council shall meet at the call of 

the chairman as necessary to consider proposed pro-

curement regulations affecting the small business com-

munity. 

‘‘(f) CONSIDERATION OF COUNCIL COMMENTS.—The Fed-

eral Acquisition Regulatory Council and other appro-

priate regulatory authorities shall consider comments 

submitted in a timely manner pursuant to subsection 

(b)(2).’’ 

PROCUREMENT PROCEDURES UNDER SMALL BUSINESS 

COMPETITIVENESS DEMONSTRATION PROGRAM ACT OF 

1988 

Section 202(h) of Pub. L. 102–366 provided that: ‘‘Re-

stricted competitions pursuant to section 713(b) of the 

Small Business Competitiveness Demonstration Pro-

gram Act of 1988 [Pub. L. 100–656] (15 U.S.C. 644 note, 102 

Stat. 3892) shall not be imposed with respect to the des-

ignated industry group of architectural and engineer-

ing services if the rate of small business participation 

exceeds 35 percent, until the improvements to the col-

lection of data regarding prime contract awards (as re-

quired by subsection (g) [amending section 717 of Pub. 

L. 100–656, set out below]) and the system for collecting 

data regarding other than prime contract awards (as 

required by subsection (d) [amending section 714 of Pub. 

L. 100–656, set out below]) have been implemented, as 

determined by the Administrator for Federal Procure-

ment Policy.’’ 

MODIFICATIONS OF TEST PLAN AND POLICY DIRECTION 

UNDER SMALL BUSINESS COMPETITIVENESS DEM-

ONSTRATION PROGRAM ACT OF 1988 

Section 202(i) of Pub. L. 102–366 provided that: ‘‘The 

Administrator for Federal Procurement Policy shall 

issue appropriate modifications to the test plan and 

policy direction issued pursuant to section 715 of the 

Small Business Competitiveness Demonstration Pro-

gram Act of 1988 [Pub. L. 100–656, set out below], to con-

form to the amendments made by this section and sec-

tion 201(a) [amending sections 711 to 714, 716, and 717 of 

Pub. L. 100–656, set out below].’’ 

CONTRACT BUNDLING STUDY 

Section 321 of Pub. L. 102–366 provided that: 
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‘‘(a) IN GENERAL.—The Administrator of the Small 

Business Administration, acting through the Associate 

Administrator for Procurement Assistance, shall con-

duct a study regarding the impact of the practice 

known as ‘contract bundling’ on the participation of 

small business concerns in the Federal procurement 

process. 
‘‘(b) PURPOSE.—In addition to such other matters as 

the Associate Administrator for Procurement Assist-

ance deems appropriate to assure the conduct of a com-

prehensive study and the development of practical rec-

ommendations, the study required by subsection (a) 

shall— 
‘‘(1) identify the benefits and adverse effects of con-

tract bundling to the procuring agencies; 
‘‘(2) identify the benefits and adverse effects of con-

tract bundling on small business concerns; 
‘‘(3) examine the adequacy of the policy direction 

to agency procurement officials regarding the bun-

dling of contract requirements; 
‘‘(4) examine the extent to which agencies have 

been combining their requirements for the procure-

ment of goods and services (including construction) 

into solicitations requiring an offeror to be able to 

perform increasingly larger contracts covering mul-

tiple and diverse elements of performance; 
‘‘(5) consider the appropriateness of the explanatory 

statements submitted by the procuring agencies pur-

suant to section 15(a) of the Small Business Act [15 

U.S.C. 644(a)] regarding bundling of contract require-

ments; and 
‘‘(6) determine whether procurement center rep-

resentatives, small business specialists, or other 

agency procurement officials can, under existing 

guidance and authority, have the necessary policy di-

rection and effective authority to make an independ-

ent assessment regarding a proposed bundling of con-

tract requirements. 
‘‘(c) PARTICIPATION.— 

‘‘(1) IN GENERAL.—In conducting the study described 

in subsection (b), the Associate Administrator for 

Procurement Assistance shall provide for participa-

tion by representatives of— 
‘‘(A) the Office of the Chief Counsel for Advocacy; 
‘‘(B) the Office of Federal Procurement Policy; 

and 
‘‘(C) the 10 Federal departments or agencies hav-

ing the greatest dollar value of procurement awards 

during fiscal year 1991. 
‘‘(2) ADDITIONAL CONSULTATION.—In conducting the 

study, the Associate Administrator for Procurement 

Assistance shall consult with representatives of orga-

nizations representing small business government 

contractors and such other public and private enti-

ties as may be appropriate. 
‘‘(d) SCHEDULE.—Not later than 90 days after the date 

of enactment of this Act [Sept. 4, 1992], the Associate 

Administrator for Procurement Assistance shall pub-

lish in the Federal Register a plan for the study re-

quired by this section. The study shall be completed 

not later than March 31, 1993. 
‘‘(e) REPORT.—Not later than May 15, 1993, the Admin-

istrator of the Small Business Administration shall 

submit a report to the Committees on Small Business 

of the Senate and the House of Representatives. The re-

port shall contain the results of the study required by 

subsection (a), together with recommendations for leg-

islative and regulatory changes to maintain small busi-

ness participation in the Federal procurement process, 

as the Administrator deems appropriate. 
‘‘(f) DEFINITION.—For purposes of this section, the 

term ‘contracting bundling’ or ‘bundling of contract re-

quirements’ refers to the practice of consolidating into 

a single large contract solicitation multiple procure-

ment requirements that were previously solicited and 

awarded as separate smaller contracts, generally re-

sulting in a contract opportunity unsuitable for award 

to a small business concern due to the diversity and 

size of the elements of performance specified and the 

aggregate dollar value of the anticipated award.’’ 

SMALL BUSINESS COMPETITIVENESS DEMONSTRATION 

PROGRAM 

Sections 701 to 722 of title VII of Pub. L. 100–656, as 

amended by Pub. L. 101–37, §§ 23–29, June 15, 1989, 103 

Stat. 75, 76; Pub. L. 101–574, title II, § 243, Nov. 15, 1990, 

104 Stat. 2827; Pub. L. 102–54, § 13(e), June 13, 1991, 105 

Stat. 275; Pub. L. 102–366, title II, §§ 201–202(g), 203, Sept. 

4, 1992, 106 Stat. 993–996; Pub. L. 102–484, div. A, title 

VIII, § 801(h)(9), Oct. 23, 1992, 106 Stat. 2446; Pub. L. 

102–564, title III, § 307(a), Oct. 28, 1992, 106 Stat. 4263; 

Pub. L. 103–160, div. A, title VIII, § 850(2), Nov. 30, 1993, 

107 Stat. 1726; Pub. L. 103–446, title XII, § 1202(a)(1), Nov. 

2, 1994, 108 Stat. 4689; Pub. L. 104–208, div. D, title I, 

§ 108(a)–(c)(1), Sept. 30, 1996, 110 Stat. 3009–732, 3009–733; 

Pub. L. 105–18, title II, § 2002, June 12, 1997, 111 Stat. 174; 

Pub. L. 105–135, title IV, §§ 401–405, Dec. 2, 1997, 111 Stat. 

2616, provided that: 

‘‘PART A—SHORT TITLE AND FINDINGS 

‘‘SEC. 701. SHORT TITLE. 

‘‘This title [amending section 632 of this title and sec-

tion 541 of Title 40, Public Buildings, Property, and 

Works, enacting provisions set out as notes under sec-

tions 632 and 644 of this title, and amending provisions 

set out as a note under section 644 of this title] may be 

cited as the ‘Small Business Competitiveness Dem-

onstration Program Act of 1988’. 

‘‘SEC. 702. FINDINGS. 

‘‘The Congress finds that— 
‘‘(1) many small business concerns have repeatedly 

demonstrated their ability to fulfill a broad range of 

Government requirements for products, services (in-

cluding research, development, technical, and profes-

sional services), and construction, through the Fed-

eral procurement process; 
‘‘(2) various Congressional mandated reforms to the 

Federal procurement process, including the Competi-

tion in Contracting Act of 1984 [Pub. L. 98–369, div. B, 

title VII, see Tables for classification], the Defense 

Procurement Reform Act of 1984 [Pub. L. 98–525, title 

XII, see Tables for classification], and the Small 

Business and Federal Procurement Competition En-

hancement Act of 1984 [Pub. L. 98–577, see Tables for 

classification], were designed to eliminate obstacles 

to competition and thereby to broaden small business 

participation; and 
‘‘(3) traditional agency efforts to implement the 

mandate for small business participation in a fair 

proportion of Federal procurements as required by 

section 15(a) of the Small Business Act [15 U.S.C. 

644(a)] have resulted in— 
‘‘(A) a concentration of procurement contract 

awards in a limited number of industry categories, 

often dominated by small business concerns, 

through the use of set-asides, for the purpose of as-

suring the attainment of the agency’s overall small 

business contracting goals; and 
‘‘(B) inadequate efforts to expand small business 

participation in agency procurements of products 

or services which have historically demonstrated 

low rates of small business participation despite 

substantial potential for expanded small business 

participation. 

‘‘PART B—DEMONSTRATION PROGRAM 

‘‘SEC. 711. SMALL BUSINESS COMPETITIVENESS 

DEMONSTRATION PROGRAM. 

‘‘(a) ESTABLISHMENT.—There is established a Small 

Business Competitiveness Demonstration Program 

(hereafter referred to in this title as ‘the Program’) 

pursuant to section 15 of the Office of Federal Procure-

ment Policy Act (41 U.S.C. 413) to provide for the test-

ing of innovative procurement methods and procedures. 

The Administrator of Federal Procurement Policy 

shall designate the Administrator of the Small Busi-

ness Administration as the executive agent responsible 

for conducting the test. 
‘‘(b) PURPOSES.—The purposes of the Program are to 

demonstrate whether— 
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‘‘(1) the competitive capabilities of small business 

firms in certain industry categories will enable them 

to successfully compete on an unrestricted basis for 

Federal contracting opportunities, 

‘‘(2) the use of targeted goaling and management 

techniques by procuring agencies, in conjunction 

with the Small Business Administration, can expand 

small business participation in Federal contracting 

opportunities which have been historically low, de-

spite adequate numbers of qualified small business 

contractors in the economy, and 

‘‘(3) expanded use of full and open competition, as 

specified by the Competition in Contracting Act of 

1984 (10 U.S.C. 2302(3) and 41 U.S.C. 403(7)), adversely 

affects small business participation in certain indus-

try categories, taking into consideration the numeri-

cal dominance of small firms, the size and scope of 

most contracting opportunities, and the competitive 

capabilities of small firms. 

‘‘(c) PROGRAM TERM.—The Program shall commence 

on January 1, 1989. 

‘‘(d) APPLICATION.—The Program shall apply to con-

tract solicitations for the procurement of services in 

industry groups designated in section 717. 

‘‘SEC. 712. ENHANCED SMALL BUSINESS PARTICI-

PATION GOALS. 

‘‘(a) ENHANCED GOALS FOR DESIGNATED INDUSTRY 

GROUPS.—Each participating agency shall establish an 

annual small business participation goal that is 40 per-

cent of the dollar value of the contract awards for each 

of the designated industry groups. In attaining its 

small business participation goal for contract awards 

for each of the designated industry groups, each par-

ticipating agency shall make a good faith effort to as-

sure that emerging small business concerns are award-

ed not less than 15 percent of the dollar value of the 

contract awards for each of the designated industry 

groups. 

‘‘(b) SPECIAL ASSISTANCE FOR EMERGING SMALL BUSI-

NESS CONCERNS.— 

‘‘(1) SMALL BUSINESS RESERVE.—During the term of 

the Program, all contract opportunities in the indus-

try groups designated in section 717 shall be reserved 

for exclusive competition among emerging small 

business concerns in accordance with the competition 

standard specified in section 15(j) of the Small Busi-

ness Act (15 U.S.C. 644(j)), if the estimated award 

value of the contract is equal to or less than the 

greater of: 

‘‘(A) $25,000, or 

‘‘(B) such larger dollar amount established pursu-

ant to paragraph (2). 

‘‘(2) ADJUSTMENTS TO THE SMALL BUSINESS RE-

SERVE.—If the goal of awarding emerging small busi-

ness concerns 15 percent of the total dollar value of 

contracts in a designated industry category is deter-

mined not to have been attained, upon the review of 

award data conducted in accordance with subsection 

(d)(1) of this section, the Administrator for Federal 

Procurement Policy, to ensure attainment of such 

goal, shall prescribe, on a semiannual basis, appro-

priate adjustments to the dollar threshold for con-

tract opportunities in such designated industry cat-

egory below which competition shall be conducted ex-

clusively among emerging small business concerns. 

‘‘(3) SMALL BUSINESS SMALL PURCHASE RESERVE.— 

The requirements of this subsection dealing with the 

reserve amount shall apply notwithstanding the 

amount specified in section 15(j) of the Small Busi-

ness Act (15 U.S.C. 644(j)). 

‘‘(4) EXCLUSION OF MODIFICATIONS TO EXISTING CON-

TRACTS ABOVE THE SMALL PURCHASE THRESHOLD.—Any 

modification or follow-on award to a contract having 

an initial award value in excess of $25,000 shall not be 

subject to the limitations on competition required by 

this subsection. 

‘‘(c) TARGETING INDUSTRY CATEGORIES WITH LIMITED 

SMALL BUSINESS PARTICIPATION.—(1) Concurrent with 

the term of the Small Business Competitiveness Dem-

onstration Program, the head of each participating 

agency shall implement a program to expand small 

business participation in the agency’s acquisition of se-

lected products and services in 10 industry categories 

which have historically demonstrated low rates of 

small business participation. The products and services 

to be targeted for the small business participation ex-

pansion program and the special goals for such pro-

gram, shall be developed in conjunction with the Ad-

ministrator of the Small Business Administration, and 

shall be subject to the requirements of section 15(g) of 

the Small Business Act (15 U.S.C. 644(g)). 

‘‘(2) The products or services selected for the small 

business participation expansion program shall be 

drawn from industry categories that: 

‘‘(A) are the recipients of substantial purchases by 

the Federal Government; 

‘‘(B) have less than 10 percent of such annual pur-

chases made from small business concerns; and 

‘‘(C) have significant amounts of small business 

productive capacity that have not been utilized by 

the Government. 

‘‘(3) In developing its small business participation ex-

pansion program, each participating agency shall: 

‘‘(A) prepare, and furnish to the Administration, a 

detailed, time-phased strategy (with incremental nu-

merical goals); and 

‘‘(B) encourage and promote joint ventures, team-

ing agreements and other similar arrangements, 

which permit small business concerns to effectively 

compete for contract solicitations for which an indi-

vidual small business concern would lack the req-

uisite capacity or capability needed to establish re-

sponsibility for the award of a contract. 

‘‘(d) MONITORING AGENCY PERFORMANCE.— 

‘‘(1) Participating agencies shall monitor the at-

tainment of their small business participation goals 

on an annual basis. An annual review by each partici-

pating agency shall be completed not later than Jan-

uary 31 of each year, based on the data for the preced-

ing fiscal year, from October 1 through September 30. 

‘‘(2) All awards to small business concerns (includ-

ing small business concerns owned and controlled by 

socially and economically disadvantaged individuals) 

shall be counted toward attainment of the goals spec-

ified in subsection (a) of this section. 

‘‘(3) Modifications to a participating agency’s solic-

itation practices, pursuant to section 713(b), shall be 

made at the beginning of the fiscal year quarter fol-

lowing each review, if the rate of small business par-

ticipation is less than 40 percent of the contract 

awards. 

‘‘SEC. 713. PROCUREMENT PROCEDURES. 

‘‘(a) FULL AND OPEN COMPETITION.—Except as pro-

vided in subsections (b) and (c), each contract oppor-

tunity with an anticipated value of more than $25,000 

for the procurement of services from firms in the des-

ignated industry groups (unless set aside pursuant to 

section 8(a) of the Small Business Act (15 U.S.C. 637(a)) 

or section 2323 of title 10, United States Code) shall be 

solicited on an unrestricted basis during the term of 

the Program, if the participating agency has attained 

its small business participation goal pursuant to sec-

tion 712(a). Any regulatory requirements which are in-

consistent with this provision shall be waived. 

‘‘(b) RESTRICTED COMPETITION.—If a participating 

agency has failed to attain its small business participa-

tion goal under section 712(a), subsequent contracting 

opportunities, which are in excess of the reserve 

thresholds specified pursuant to section 712(b) shall be 

solicited through a competition restricted to eligible 

small business concerns pursuant to section 15(a) of the 

Small Business Act (15 U.S.C. 644(a)) only at those buy-

ing activities of the participating agency that failed to 

attain the small business participation goal required by 

section 712(a). Upon determining that its contract 

awards to small business concerns again meet the goals 

required by section 712(a), a participating agency shall 

promptly resume the use of unrestricted solicitations 
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pursuant to subsection (a). Such modifications in the 

participating agency’s solicitation practices shall be 

made as soon as practicable, but not later than the be-

ginning of the quarter following completion of the re-

view made pursuant to section 712(d) indicating that 

changes to solicitation practices are required. 

‘‘(c) RELATIONSHIP WITH THE COMPETITION IN CON-

TRACTING ACT OF 1984.—Subsections (a) and (b) shall not 

be construed to supersede the application of the Com-

petition in Contracting Act of 1984 (98 Stat. 1175) [Pub. 

L. 98–369, div. B, title VII, see Tables for classification]. 

‘‘(d) RELATIONSHIP TO OTHER APPLICABLE LAW.—So-

licitations for the award of contracts for architectural 

and engineering services (including surveying and map-

ping) issued by a Military Department or a Defense 

agency shall comply with the requirements of sub-

sections (a) and (b) of section 2855 of title 10, United 

States Code. 

‘‘SEC. 714. REPORTING. 

‘‘(a) AWARDS OF $25,000 OR LESS.—During the term of 

the Small Business Competitiveness Demonstration 

Program, each award of $25,000 or less made by a par-

ticipating agency for the procurement of a service in 

any of the designated industry categories shall be re-

ported to the Federal Procurement Data Center in the 

same manner as if the purchase were in excess of 

$25,000. 

‘‘(b) SUBCONTRACTING ACTIVITY.— 

‘‘(1) SIMPLIFIED DATA COLLECTION SYSTEM.—The Ad-

ministrator for Federal Procurement Policy shall de-

velop and implement a simplified system to collect 

data on the participation of small business concerns 

(including small business concerns owned and con-

trolled by socially and economically disadvantaged 

individuals) as other than prime contractors. 

‘‘(2) PARTICIPATING INDUSTRIES.—The system estab-

lished under paragraph (1) shall be used to collect 

data regarding contracts for architectural and engi-

neering services (including surveying and mapping). 

The Administrator for Federal Procurement Policy 

may expand such system to collect data regarding 

such other designated industry groups as deemed ap-

propriate. 

‘‘(3) PARTICIPATING AGENCIES.—As part of the sys-

tem established under paragraph (1) data shall be col-

lected from— 

‘‘(A) the Environmental Protection Agency; 

‘‘(B) the National Aeronautics and Space Admin-

istration; 

‘‘(C) the United States Army Corps of Engineers 

(Civil Works); and 

‘‘(D) the Department of Energy. 

The Administrator for Federal Procurement Policy 

may require the participation of additional depart-

ments or agencies from the list of participating agen-

cies designated in section 718. 

‘‘(4) DETERMINING SMALL BUSINESS PARTICIPATION 

RATES.—The value of other than prime contract 

awards to small business concerns furnishing archi-

tectural and engineering services (including survey-

ing and mapping) or other services in support of such 

contracts (or other services provided by small busi-

ness concerns in other designated industry groups as 

may be designated for participation by the Adminis-

trator for Federal Procurement) shall be counted to-

wards determining whether the small business par-

ticipation goal required by section 712(a) has been at-

tained. 

‘‘(5) DURATION.—The system described in subsection 

(a) shall be established not later than October 1, 1996 

(or as soon as practicable thereafter on the first day 

of a subsequent quarter of fiscal year 1997), and shall 

terminate on September 30, 1997. 

‘‘(c) SIZE AND STATUS OF SMALL BUSINESS CONCERNS.— 

During the term of the Program, each participating 

agency shall collect data pertaining to the size of the 

small business concern and the status of the small busi-

ness concern (as a small business concern owned and 

controlled by socially and economically disadvantaged 

individuals) receiving any award for the procurement 

of— 
‘‘(1) services in each of the designated industry 

groups; and 
‘‘(2) products or services from industry categories 

selected for participation in the small business par-

ticipation expansion program, pursuant to section 

712(c). 

‘‘SEC. 715. TEST PLAN AND POLICY DIRECTION. 

‘‘(a) TEST PLAN.—The Administrator for Federal Pro-

curement Policy may further specify the manner and 

conduct of the test activities required by this title 

through a test plan issued pursuant to section 15 of the 

Office of Federal Procurement Policy Act (41 U.S.C. 

413). 
‘‘(b) POLICY DIRECTION.—The Administrator for Fed-

eral Procurement Policy, in cooperation with the Ad-

ministrator of the Small Business Administration, 

shall issue a policy directive (which shall be binding on 

all participating agencies) to ensure consistent Govern-

ment-wide implementation of this title in the Federal 

Acquisition Regulation, title 48 of the Code of Federal 

Regulations, issued pursuant to the Office of Federal 

Procurement Policy Act [41 U.S.C. 401 et seq.]. 

‘‘SEC. 716. REPORTS TO CONGRESS. 

‘‘(a) IN GENERAL.—Within 180 days after data for each 

of fiscal years 1991 through 2000 are available from the 

Federal Procurement Data Center, the Administrator 

of the Small Business Administration shall report the 

results of the Small Business Competitiveness Dem-

onstration Program to the Committees on Small Busi-

ness of the Senate and House of Representatives, to the 

Committee on Governmental Affairs of the Senate, and 

to the Committee on Government Reform and Over-

sight of the House of Representatives [now Committee 

on Government Reform of House of Representatives]. 

The views of the Administrator of the Small Business 

Administration shall be included in the report. 
‘‘(b) ANALYSIS OF PROGRAM.—The report shall include 

a section prepared by the Administrator of the Small 

Business Administration specifying the cumulative re-

sults of the intensive goaling and management program 

conducted to expand small business participation in 

agency acquisitions of selected products and services. 
‘‘(c) RECOMMENDATIONS.—To the extent the results of 

the Program demonstrate sufficiently high small busi-

ness participation based on unrestricted contract com-

petition in the designated industry groups, the report 

to be submitted during calendar year 1997 shall include 

recommendations (if appropriate) for changes in legis-

lation or modifications of procurement regulations 

aimed at increasing reliance on unrestricted competi-

tion if high rates of small business participation in the 

Federal procurement market can be maintained. 

‘‘SEC. 717. DESIGNATED INDUSTRY GROUPS. 

‘‘(a) IN GENERAL.—For the purposes of participation 

in this Program, the designated industry groups are— 
‘‘(1) construction (excluding dredging); 
‘‘(2) refuse systems and related services; 
‘‘(3) architectural and engineering services (includ-

ing surveying and mapping); and 
‘‘(4) non-nuclear ship repair. 

‘‘(b) CONSTRUCTION.—Construction shall include con-

tract awards assigned one of the standard industrial 

classification codes or North American Industrial Clas-

sification Codes that comprise— 
‘‘(1) Major Group 15 (Building Construction—Gen-

eral Contractors and Operative Builders), 
‘‘(2) Major Group 16 (Heavy Construction Other 

Than Building Construction—Contractors) (excluding 

dredging); [, and] 
‘‘(3) Major Group 17 (Construction—Special Trade 

Contractors). 
‘‘(c) REFUSE.—Refuse systems and related services 

shall include contract awards assigned to standard in-

dustrial classification code or North American Indus-

trial Classification Code 4212 or 4953. 
‘‘(d) ARCHITECTURAL AND ENGINEERING.—Architec-

tural and engineering services (including surveying and 
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mapping) shall include contract awards assigned to 

standard industrial classification code or North Amer-

ican Industrial Classification Code 7389 (if identified as 

pertaining to mapping services), 8711, 8712, or 8713, and 

such contract was awarded under the qualification- 

based selection procedures required by title IX of the 

Federal Property and Administrative Services Act of 

1949 (40 U.S.C. 541 et seq.) 
‘‘(e) ALTERNATIVE DATA.—In the event that standard 

industrial classification codes or North American In-

dustrial Classification Codes are not assigned to indi-

vidual contract awards reported to the Federal Pro-

curement Data Center by January 1, 1989, the Program 

may be conducted on the basis of the product and serv-

ice codes used to report data pertaining to such con-

tract awards, related to the maximum practicable ex-

tent to the standard industrial classification code or 

North American Industrial Classification Code for the 

service being provided by the contractor. 

‘‘SEC. 718. DEFINITIONS. 

‘‘(a) DESIGNATED INDUSTRY GROUPS.—‘Designated in-

dustry groups’ means the groups specified in section 717 

for participation in the Small Business Competitive-

ness Demonstration Program. 
‘‘(b) EMERGING SMALL BUSINESS CONCERN.—‘Emerging 

small business concern’ means a small business concern 

whose size is no greater than 50 percent of the numeri-

cal size standard applicable to the standard industrial 

classification code assigned to a contracting oppor-

tunity. 
‘‘(c) PARTICIPATING AGENCY.—‘Participating agency’ 

shall have the same meaning as the term ‘executive 

agency’ in section (4)(1) [4(1)] of the Office of Federal 

Procurement Policy Act (41 U.S.C. 403(1)). The Adminis-

trator for Federal Procurement Policy is authorized to 

specify as part of the Program test plan the list of ex-

ecutive agencies designated to participate in the Pro-

gram, which shall include: 
‘‘(1) the Department of Agriculture, 
‘‘(2) the Department of Defense (with the Depart-

ment of the Army, the Department of the Navy, the 

Department of the Air Force, and the defense agen-

cies reporting separately), 
‘‘(3) the Department of Energy, 
‘‘(4) the Department of Health and Human Services, 
‘‘(5) the Department of the Interior, 
‘‘(6) the Department of Transportation, 
‘‘(7) the Environmental Protection Agency, 
‘‘(8) the General Services Administration (with the 

Public Building Service reporting separately), 
‘‘(9) the National Aeronautics and Space Adminis-

tration, and 
‘‘(10) the Department of Veterans Affairs. 

The Administrator for Federal Procurement Policy is 

authorized to require any participating agencies to re-

port separately in any manner deemed appropriate to 

enhance the attainment of the test activities author-

ized by this title. 
‘‘(d) SMALL BUSINESS PARTICIPATION.—‘Small business 

participation’ shall include the aggregate dollar value 

of every procurement contract award made to a small 

business concern, without regard to whether such 

award was based on restricted or unrestricted competi-

tion, or was made on a sole source basis. 
‘‘(e) STANDARD INDUSTRIAL CLASSIFICATION CODE.— 

‘Standard industrial classification code’ means a four 

digit code assigned to an industry category in the 

Standard Industrial Classification Manual published by 

the Office of Management and Budget in effect on the 

date of enactment of this Act [Nov. 15, 1988]. 

‘‘PART C—ALTERNATIVE PROGRAM FOR CLOTHING AND 

TEXTILES 

‘‘SEC. 721. ALTERNATIVE PROGRAM FOR CLOTHING 

AND TEXTILES. 

‘‘(a) ESTABLISHMENT.—Subject to the requirements of 

subsection (b), of the total dollar amount of contracts 

for each standard industrial classification code for 

clothing and textiles awarded by the Defense Logistics 

Agency for each of the fiscal years 1989, 1990, and 1991: 

‘‘(1) To the maximum extent practicable, 50 percent 

shall not be restricted by the size status of the com-

peting business concerns. 

‘‘(2) To the maximum extent practicable, 50 percent 

shall be made available for award pursuant to— 

‘‘(A) section 8(a) of the Small Business Act (15 

U.S.C. 637(a)); 

‘‘(B) section 2323 of title 10, United States Code; and 

‘‘(C) section 15(a) of the Small Business Act (15 

U.S.C. 644(a)), if the criteria for such awards are met 

pursuant to part 19.5 (Set-Asides for Small Business) 

of title 48, Code of Federal Regulations, as in effect 

on September 1, 1988. 

‘‘(b) COMPUTATION.—In order to calculate the percent 

limitation established pursuant to subsection (a), the 

Department may establish, after consultation with the 

Small Business Administration, major groupings of 

standard industrial classification codes that are closely 

related and apply such limitations to such groupings. 

‘‘(c) PROGRAM TERM.—The Program shall commence 

on January 1, 1989, and terminate on September 30, 

1996. 

‘‘(d) REPORT.—The Secretary of Defense shall issue 

reports to the Congress on the operations of the pro-

gram established pursuant to this section. Such reports 

shall detail the effects of the program on the mobiliza-

tion base and on small business concerns and small 

business concerns owned and controlled by socially and 

economically disadvantaged individuals. Interim re-

ports shall be submitted every 6 months during the 

term of the program to the Committees on Armed Serv-

ices and Small Business of the House of Representa-

tives and the Senate. 

‘‘SEC. 722. EXPANDING SMALL BUSINESS PARTICI-

PATION IN DREDGING. 

‘‘(a) ESTABLISHMENT.—The Secretary of the Army 

(hereafter in this section referred to as the ‘Secretary’) 

shall conduct a program to expand the participation of 

small business concerns and emerging small business 

concerns in contracting opportunities for dredging so-

licited on or after January 1, 1989, commencing on Oc-

tober 1, 1989. 

‘‘(b) ENHANCED GOALS.—Of the aggregate value of all 

suitable contracts for dredging, the Department of the 

Army (hereafter in this section referred to as the ‘De-

partment’) shall make every reasonable effort to award 

to small business concerns: 

‘‘(1) 20 percent during fiscal year 1989, including 5 

percent of the total dollar value of contracts which is 

reserved for emerging small business concerns; 

‘‘(2) 25 percent during fiscal year 1990, including 7.5 

percent of the total dollar value of contracts which is 

reserved for emerging small business concerns; 

‘‘(3) 30 percent during fiscal year 1991, including 10 

percent of the total dollar value of contracts which is 

reserved for emerging small business concerns; 

‘‘(4) 30 percent during fiscal year 1992, including 10 

percent of the total dollar value of contracts which is 

reserved for emerging small business concerns; and 

‘‘(5) not less than 20 percent during fiscal year 1993, 

and each subsequent year during the term of the pro-

gram, including not less than 5 percent of the dollar 

value of suitable contracts that shall be reserved for 

emerging small business concerns. 

The total value of contracts to be performed exclu-

sively through the use of so-called dustpan dredges or 

seagoing hopper dredges is deemed to be generally un-

suitable for performance by small business concerns 

and is to be excluded in calculating whether the rates 

of small business participation specified in subsection 

(b) have been attained. 

‘‘(c) CONTRACT AWARD PROCEDURES.—(1) Except as 

provided in paragraphs (3) and (4), the Department shall 

solicit and award contracts for dredging through full 

and open competition in conformity with section 2304 

of title 10, United States Code, section 15 of the Small 

Business Act (15 U.S.C. 644), and the implementing pro-

curement regulations promulgated in conformity with 

section 6 of the Office of Federal Procurement Policy 
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Act (41 U.S.C. 405). Nothing herein shall impair the 

award of contracts pursuant to section 8(a) of the 

Small Business Act (15 U.S.C. 637(a)) or section 2323 of 

title 10, United States Code. 
‘‘(2) Prior to making a determination to restrict a so-

licitation for the performance of a dredging contract 

for exclusive competition among 2 or more eligible 

small business concerns in accordance with section 19.5 

of the Governmentwide Federal Procurement Regula-

tion (48 C.F.R. 19.5, or any successor thereto), the con-

tracting officer shall make a determination that each 

anticipated offeror is a responsible source (as defined 

under section 4(7) of the Office of Federal Procurement 

Policy Act (41 U.S.C. 403(7)) and has (or can dem-

onstrate the capability to obtain) the specialized dredg-

ing equipment deemed necessary to perform the work 

to be required in accordance with the schedule to be 

specified in the solicitation. 
‘‘(3) Contracting opportunities for dredging shall be 

reserved for competition among emerging small busi-

ness concerns if their estimated award value is below 

an amount to be specified by the Administrator for 

Federal Procurement Policy (hereafter in this section 

referred to as the ‘Administrator’), upon the recom-

mendation of the Secretary. Such reserve amount shall 

be established by the Administrator at the start of the 

program at a level which can reasonably be expected to 

result in the Department attaining the applicable par-

ticipation goal for emerging small business concerns. 

Such reserve threshold shall be reviewed by the Sec-

retary and adjusted by the Administrator to the extent 

necessary on a semiannual basis beginning after the 

end of the second quarter of fiscal year 1989 on the basis 

of the aggregate of contract awards for the four fiscal 

year quarters preceding the date of the review. 
‘‘(4) The Secretary shall restrict for competition 

among all eligible small business concerns such addi-

tional contracting opportunities for dredging in such 

numbers and at such estimated award values as can 

reasonably be expected to result in the Department ex-

ceeding the applicable participation goal for small 

business concerns generally. 
‘‘(d) ACQUISITION STRATEGIES TO FOSTER SMALL BUSI-

NESS PARTICIPATION.—(1) In attaining the goals for par-

ticipation by small business concerns and emerging 

small business concerns, the Secretary is encouraged 

to: 
‘‘(A) specify contract requirements and contractual 

terms and conditions that are conducive to competi-

tion by small business concerns and emerging small 

business concerns, consistent with the mission or 

program requirements of the Department; 
‘‘(B) foster joint ventures, teaming agreements, and 

other similar arrangements, which permit small busi-

ness concerns to effectively compete for contract op-

portunities for which an individual firm would lack 

the requisite capacity or capability needed to estab-

lish responsibility for the award of a contract; and 
‘‘(C) foster subcontracting through plans negotiated 

and enforced pursuant to section 8(d) of the Small 

Business Act (15 U.S.C. 637(d)) or solicitation require-

ments specifying minimum percentages of sub-

contracting for the purpose of determining the re-

sponsiveness of an offer. 
‘‘(2) During the term of the program, data shall be 

collected pertaining to the actual size of the firm re-

ceiving an award as a small business concern or an 

emerging small business concern. 
‘‘(e) SIZE STANDARD.—For the purposes of the pro-

gram established by subsection (a), the size standard 

pertaining to standard industrial classification code 

1629 (Dredging and Surface Cleanup Activities) in effect 

on October 1, 1988 shall remain in effect until Septem-

ber 30, 1990. 
‘‘(f) REPORTS.— 

‘‘(1) The Secretary shall furnish a report to the 

Committees on Small Business of the Senate and 

House of Representatives, the Administrator of the 

Small Business Administration, and the Adminis-

trator for Federal Procurement Policy within 120 

days after September 30, 1995, regarding compliance 

with this section. 

‘‘(2) Interim reports shall be submitted annually 

within 90 days after the close of each fiscal year dur-

ing the term of the program established under sub-

section (a). The Secretary may include recommenda-

tions regarding adjustments to the Department’s par-

ticipation goals for small business concerns and 

emerging small business concerns and to the applica-

ble size standard, if the Secretary determines that 

such goals cannot reasonably be attained from the 

pool of firms meeting the current size standard.’’ 

[Section 1202(a)(1) of Pub. L. 103–446 provided that the 

amendment made by that section to section 13(e) of 

Pub. L. 102–54 [amending section 718 of Pub. L. 100–656, 

set out above] is effective as of June 13, 1991, and as if 

included in the enactment of Pub. L. 102–54.] 

SEGMENTATION OF INDUSTRY CATEGORY OF 

SHIPBUILDING AND SHIP REPAIR 

Section 741 of Pub. L. 100–656 provided that: ‘‘The 

Small Business Administration, pursuant to the au-

thority of section 15(a) of the Small Business Act (15 

U.S.C. 644(a)), shall segment the industry category of 

shipbuilding and ship repair, as follows: 

‘‘(1) nuclear shipbuilding and repair; 

‘‘(2) non-nuclear shipbuilding; and 

‘‘(3) non-nuclear ship repair, which shall be further 

segmented by, at least, East Coast and West Coast fa-

cilities.’’ 

PROGRAMS FOR BLIND AND HANDICAPPED INDIVIDUALS; 

REPORT ON IMPACT ON SMALL BUSINESS CONCERNS 

Section 133(b) of Pub. L. 100–590 provided that: ‘‘Not 

later than September 30, 1992, the General Accounting 

Office shall prepare a report describing the impact that 

contracts awarded under section 15(c) of the Small 

Business Act [15 U.S.C. 644(c)] have had on for-profit 

small business concerns for fiscal years 1989 through 

1991. The report shall be transmitted to the Commit-

tees on Small Business of the Senate and the House of 

Representatives.’’ 

TASK FORCE ON PURCHASES FROM BLIND AND SE-

VERELY HANDICAPPED INDIVIDUALS; ESTABLISHMENT; 

MEETINGS; RECOMMENDATIONS 

Section 133(c) of Pub. L. 100–590 provided that: ‘‘There 

is established within the Small Business Administra-

tion a task force on purchases from the blind and se-

verely handicapped which shall consist of one rep-

resentative of the small business community appointed 

by the Administrator of the Small Business Adminis-

tration and one individual knowledgeable in the affiars 

[sic] of or experienced in the work of sheltered work-

shops appointed by the Executive Director of the Com-

mittee for Purchase from the Blind and Other Severely 

Handicapped established under the first section of the 

Act entitled ‘An Act to create a Committee on Pur-

chases of Blind-made Products, and for other purposes’, 

approved June 25, 1938 (41 U.S.C. 46). The task force 

shall meet at least once every six months for the pur-

pose of reviewing the award of contracts under section 

15(c) of the Small Business Act [15 U.S.C. 644(c)] and 

recommending to the Small Business Administration 

such administrative or statutory changes as it deems 

appropriate.’’ 

STANDARDS FOR MEASURING COST SAVINGS FROM 

BREAKOUT PROCUREMENT CENTER REPRESENTATIVES 

Section 403(b) of Pub. L. 98–577 provided that: 

‘‘(1) The Administrator of the Small Business Admin-

istration and the Comptroller General of the United 

States shall jointly establish standards for measuring 

cost savings achieved through the efforts of breakout 

procurement center representatives and for measuring 

the extent to which competition has been increased as 

a result of such efforts. Thereafter, the Administrator 

shall annually prepare and submit to the Congress a re-

port setting forth— 
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‘‘(A) the cost savings achieved during the year cov-

ered by such report through the efforts of breakout 

procurement center representatives; 
‘‘(B) an evaluation of the extent to which competi-

tion has been increased as a result of such efforts; 

and 
‘‘(C) such other information as the Administrator 

may deem appropriate. 
‘‘(2) Within 180 days following the submission of the 

second annual report to Congress by the Administrator, 

the Comptroller General shall report to the Congress 

an evaluation of the Administration’s adherence to the 

standards jointly established and the accuracy of the 

information the Administration has submitted to the 

Congress.’’ 

EX. ORD. NO. 13157. INCREASING OPPORTUNITIES FOR 

WOMEN-OWNED SMALL BUSINESSES 

Ex. Ord. No. 13157, May 23, 2000, 65 F.R. 34035, pro-

vided: 
By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, including the Small Business Act, 15 U.S.C. 

631, et seq., section 7106 of the Federal Acquisition 

Streamlining Act of 1994 (Public Law 103–355) [amend-

ing 15 U.S.C. 632, 637, 644, 645], and the Office of Federal 

Procurement Policy [Act], 41 U.S.C. 403, et seq., and in 

order to strengthen the executive branch’s commit-

ment to increased opportunities for women-owned 

small businesses, it is hereby ordered as follows: 
SECTION 1. Executive Branch Policy. In order to reaf-

firm and strengthen the statutory policy contained in 

the Small Business Act, 15 U.S.C. 644(g)(1), it shall be 

the policy of the executive branch to take the steps 

necessary to meet or exceed the 5 percent Government- 

wide goal for participation in procurement by women- 

owned small businesses (WOSBs). Further, the execu-

tive branch shall implement this policy by establishing 

a participation goal for WOSBs of not less than 5 per-

cent of the total value of all prime contract awards for 

each fiscal year and of not less than 5 percent of the 

total value of all subcontract awards for each fiscal 

year. 
SEC. 2. Responsibilities of Federal Departments and 

Agencies. Each department and agency (hereafter re-

ferred to collectively as ‘‘agency’’) that has procure-

ment authority shall develop a long-term comprehen-

sive strategy to expand opportunities for WOSBs. 

Where feasible and consistent with the effective and ef-

ficient performance of its mission, each agency shall 

establish a goal of achieving a participation rate for 

WOSBs of not less than 5 percent of the total value of 

all prime contract awards for each fiscal year and of 

not less than 5 percent of the total value of all sub-

contract awards for each fiscal year. The agency’s 

plans shall include, where appropriate, methods and 

programs as set forth in section 4 of this order. 
SEC. 3. Responsibilities of the Small Business Administra-

tion. The Small Business Administration (SBA) shall 

establish an Assistant Administrator for Women’s Pro-

curement within the SBA’s Office of Government Con-

tracting. This officer shall be responsible for: 
(a) working with each agency to develop and imple-

ment policies to achieve the participation goals for 

WOSBs for the executive branch and individual agen-

cies; 
(b) advising agencies on how to implement strate-

gies that will increase the participation of WOSBs in 

Federal procurement; 
(c) evaluating, on a semiannual basis, using the 

Federal Procurement Data System (FPDS), the 

achievement of prime and subcontract goals and ac-

tual prime and subcontract awards to WOSBs for 

each agency; 
(d) preparing a report, which shall be submitted by 

the Administrator of the SBA to the President, 

through the Interagency Committee on Women’s 

Business Enterprise and the Office of Federal Pro-

curement Policy (OFPP), on findings based on the 

FPDS, regarding prime contracts and subcontracts 

awarded to WOSBs; 

(e) making recommendations and working with 

Federal agencies to expand participation rates for 

WOSBs, with a particular emphasis on agencies in 

which the participation rate for these businesses is 

less than 5 percent; 
(f) providing a program of training and develop-

ment seminars and conferences to instruct women on 

how to participate in the SBA’s 8(a) [15 U.S.C. 637(a)] 

program, the Small Disadvantaged Business (SDB) 

program, the HUBZone program, and other small 

business contracting programs for which they may be 

eligible; 
(g) developing and implementing a single uniform 

Federal Government-wide website, which provides 

links to other websites within the Federal system 

concerning acquisition, small businesses, and women- 

owned businesses, and which provides current pro-

curement information for WOSBs and other small 

businesses; 
(h) developing an interactive electronic commerce 

database that allows small businesses to register 

their businesses and capabilities as potential contrac-

tors for Federal agencies, and enables contracting of-

ficers to identify and locate potential contractors; 

and 
(i) working with existing women-owned business or-

ganizations, State and local governments, and others 

in order to promote the sharing of information and 

the development of more uniform State and local 

standards for WOSBs that reduce the burden on these 

firms in competing for procurement opportunities. 
SEC. 4. Other Responsibilities of Federal Agencies. To 

the extent permitted by law, each Federal agency shall 

work with the SBA to ensure maximum participation 

of WOSBs in the procurement process by taking the fol-

lowing steps: 
(a) designating a senior acquisition official who will 

work with the SBA to identify and promote contract-

ing opportunities for WOSBs; 
(b) requiring contracting officers, to the maximum 

extent practicable, to include WOSBs in competitive 

acquisitions; 
(c) prescribing procedures to ensure that acquisi-

tion planners, to the maximum extent practicable, 

structure acquisitions to facilitate competition by 

and among small businesses, HUBZone small busi-

nesses, SDBs, and WOSBs, and providing guidance on 

structuring acquisitions, including, but not limited 

to, those expected to result in multiple award con-

tracts, in order to facilitate competition by and 

among these groups; 
(d) implementing mentor-protege programs, which 

include women-owned small business firms; and 
(e) offering industry-wide as well as industry-spe-

cific outreach, training, and technical assistance pro-

grams for WOSBs including, where appropriate, the 

use of Government acquisitions forecasts, in order to 

assist WOSBs in developing their products, skills, 

business planning practices, and marketing tech-

niques. 
SEC. 5. Subcontracting Plans. The head of each Federal 

agency, or designated representative, shall work close-

ly with the SBA, OFPP, and others to develop proce-

dures to increase compliance by prime contractors with 

subcontracting plans proposed under section 8(d) of the 

Small Business Act (15 U.S.C. 637(d)) or section 834 of 

Public Law 101–189, as amended (15 U.S.C. 637 note), in-

cluding subcontracting plans involving WOSBs. 
SEC. 6. Action Plans. If a Federal agency fails to meet 

its annual goals in expanding contract opportunities 

for WOSBs, it shall work with the SBA to develop an 

action plan to increase the likelihood that participa-

tion goals will be met or exceeded in future years. 
SEC. 7. Compliance. Independent agencies are re-

quested to comply with the provisions of this order. 
SEC. 8. Consultation and Advice. In developing the 

long-term comprehensive strategies required by section 

2 of this order, Federal agencies shall consult with, and 

seek information and advice from, State and local gov-

ernments, WOSBs, other private-sector partners, and 

other experts. 
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SEC. 9. Judicial Review. This order is for internal man-

agement purposes for the Federal Government. It does 

not create any right or benefit, substantive or proce-

dural, enforceable at law or equity by a party against 

the United States, its agencies, its officers, its employ-

ees, or any other person. 

WILLIAM J. CLINTON. 

EX. ORD. NO. 13170. INCREASING OPPORTUNITIES AND 

ACCESS FOR DISADVANTAGED BUSINESSES 

Ex. Ord. No. 13170, Oct. 6, 2000, 65 F.R. 60827, provided: 

By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, including the Small Business Act (15 U.S.C. 

631 et seq.), section 7102 of the Federal Acquisition 

Streamlining Act of 1994 (Public Law 103–355, 15 U.S.C. 

644 note), the Office of Federal Procurement Policy Act 

(41 U.S.C. 403 et seq.), Executive Order 11625 [15 U.S.C. 

631 note], and to provide for increased access for dis-

advantaged businesses to Federal contracting opportu-

nities, it is hereby ordered as follows: 

SECTION 1. Policy. It is the policy of the executive 

branch to ensure nondiscrimination in Federal procure-

ment opportunities for businesses in the Small Dis-

advantaged Business Program (SDBs), businesses in the 

section 8(a) Business Development program of the 

Small Business Administration (8(a)s), and Minority 

Business Enterprises (MBEs) as defined in section 6 of 

Executive Order 11625, of October 13, 1971, and to take 

affirmative action to ensure inclusion of these busi-

nesses in Federal contracting. These businesses are of 

vital importance to job growth and the economic 

strength of the United States but have faced historic 

exclusion and underutilization in Federal procurement. 

All agencies within the executive branch with procure-

ment authority are required to take all necessary 

steps, as permitted by law, to increase contracting be-

tween the Federal Government and SDBs, 8(a)s, and 

MBEs. 

SEC. 2. Responsibilities of Executive Departments and 

Agencies with Procurement Authority. The head of each 

executive department and agency shall carry out the 

terms of this order and shall designate, where appro-

priate, his or her Deputy Secretary or equivalent to im-

plement the terms of this order. 

(a) Each department and agency with procurement 

authority shall: 

(i) aggressively seek to ensure that 8(a)s, SDBs, and 

MBEs are aware of future prime contracting opportu-

nities through wide dissemination of contract an-

nouncements, including sources likely to reach 8(a)s, 

SDBs, other small businesses, and MBEs. Each de-

partment and agency shall use all available forms of 

communication to implement this provision, includ-

ing the Internet, speciality press, and trade press; 

(ii) work with the Small Business Administration 

(SBA) to ensure that information regarding sole 

source contracts awarded through the section 8(a) 

program receives the widest dissemination possible 

to 8(a)s; 

(iii) ensure that the price evaluation preference 

programs authorized by the Federal Acquisition 

Streamlining Act of 1994 [Pub. L. 103–355, see Tables 

for classification] are used to the maximum extent 

permitted by law in areas of economic activity in 

which SDBs have historically been underused; 

(iv) aggressively use the firms in the section 8(a) 

program, particularly in the developmental stage of 

the program, so that these firms have an opportunity 

to overcome artificial barriers to Federal contracting 

and gain access to the Federal procurement arena; 

(v) ensure that department and agency heads take 

all reasonable steps so that prime contractors meet 

or exceed Federal subcontracting goals, and enforce 

subcontracting commitments as required by the 

Small Business Act (15 U.S.C. 637(d)) and other relat-

ed laws. In particular, they shall ensure that prime 

contractors actively solicit bids for subcontracting 

opportunities from 8(a)s and SDBs, and fulfill their 

SDB and section 8(d) subcontracting obligations. En-

forcement of SDB subcontracting plan commitments 

shall include assessments of liquidated damages, 

where appropriate, pursuant to applicable contract 

clauses; 
(vi) encourage the establishment of business-to- 

business mentoring and teaming relationships, in-

cluding the implementation of Mentor-Protege pro-

grams, to foster the development of the technical and 

managerial capabilities of 8(a)s and SDBs and to fa-

cilitate long-term business relationships; 
(vii) offer information, training, and technical as-

sistance programs for 8(a)s and SDBs including, 

where appropriate, Government acquisition forecasts 

in order to assist 8(a)s and SDBs in developing their 

products, skills, business planning practices, and 

marketing techniques; 
(viii) train program and procurement officials re-

garding the policy of including 8(a)s and SDBs in Fed-

eral procurement. This includes prescribing proce-

dures to ensure that acquisition planners, to the 

maximum extent practicable, structure acquisitions 

to facilitate competition by SDBs and 8(a)s, including 

their participation in the competition of multiple 

award requirements; 
(ix) provide the information required by the Depart-

ment of Commerce when it requests data to develop 

the benchmarks used in the price evaluation pref-

erence programs authorized by the Federal Acquisi-

tion Streamlining Act of 1994; 
(x) ensure that Directors of Offices of Small and 

Disadvantaged Business Utilization carry out their 

responsibilities to maximize the participation of 8(a)s 

and SDBs in Federal procurement and, in particular, 

ensure that the Directors report directly to the head 

of each department or agency as required by law; and 
(xi) as required by law, establish with the Small 

Business Administration small business goals to en-

sure that the government-wide goal for participation 

of small business concerns is not less than 23 percent 

of Federal prime contracts. Where feasible and con-

sistent with the effective and efficient performance of 

its mission, each agency shall establish a goal of 

achieving a participation rate for SDBs of not less 

than 5 percent of the total value of prime contract 

awards for each fiscal year and of not less than 5 per-

cent of the total value of subcontract awards for each 

year. Each agency shall also establish a goal for 

awards made to 8(a) firms pursuant to section 8(a) of 

the Small Business Act [15 U.S.C. 637(a)]. These goals 

shall be considered the minimum goals and every ef-

fort shall be taken to exceed these goals wherever 

feasible. 
(b) Each department and agency with procurement 

authority shall: 
(i) develop a long-term comprehensive plan to im-

plement the requirements of section 2(a) of this order 

and submit this plan to the Director of the Office of 

Management and Budget (OMB) within 90 days of the 

date of this order. The Director of OMB shall review 

each plan and report to the President on the suffi-

ciency of each plan to carry out the terms of this 

order; and 
(ii) annually, by April 30 each year, assess its ef-

forts and the results of those efforts to increase utili-

zation of 8(a)s, SDBs, and MBEs as both prime con-

tractors and subcontractors and report on those ef-

forts to the President through the Director of OMB, 

who shall review the evaluations made of the agency 

assessments by the Small Business Administration. 
SEC. 3. Responsibilities of the Small Business Administra-

tion. The Administrator of the SBA shall: 
(a) evaluate on a semi-annual basis, using the Federal 

Procurement Data System (FPDS), the achievement of 

government-wide prime and subcontract goals and the 

actual prime and subcontract awards to 8(a)s and SDBs 

for each department and agency. The OMB shall review 

SBA’s evaluation; 
(b) ensure that Procurement Center Representatives 

receive adequate training regarding the section 8(a) 
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and SDB programs and that they consistently and ag-

gressively seek opportunities for maximizing the use of 

8(a)s and SDBs in department and agency procure-

ments; and 

(c) ensure that each department and agency’s small 

and disadvantaged business procurement goals as well 

as the amount of procurement of each department and 

agency with 8(a)s, SDBs, and MBEs is publicly avail-

able in an easily accessible and understandable format 

such as through publication on the Internet. 

SEC. 4. Federal Advertising. Each department or agen-

cy that contracts with businesses to develop advertis-

ing for the department or agency or to broadcast Fed-

eral advertising shall take an aggressive role in ensur-

ing substantial minority-owned entities’ participation, 

including 8(a), SDB, and MBE, in Federal advertising- 

related procurements. Each department and agency 

shall ensure that all creation, placement, and trans-

mission of Federal advertising is fully reflective of the 

Nation’s diversity. To achieve this diversity, special at-

tention shall be given to ensure placement in publica-

tions and television and radio stations that reach spe-

cific ethnic and racial audiences. Each department and 

agency shall ensure that payment for Federal advertis-

ing is commensurate with fair market rates in the rel-

evant market. Each department and agency shall struc-

ture advertising contracts as commercial acquisitions 

consistent with part 12 of the Federal Acquisition Reg-

ulation processes and paperwork to enhance participa-

tion by 8(a)s, SDBs, and MBEs. 

SEC. 5. Information Technology. Each department and 

agency shall aggressively seek to ensure substantial 

8(a), SDB, and MBE participation in procurements for 

and related to information technology, including pro-

curements in the telecommunications industry. In so 

doing, the Chief Information Officer in each depart-

ment and agency shall coordinate with procurement of-

ficials to implement this section. 

SEC. 6. General Services Administration Schedules. The 

SBA and the General Services Administration (GSA) 

shall act promptly to expand inclusion of 8(a)s and 

SDBs on GSA Schedules, and provide greater opportu-

nities for 8(a) and SDB participation in orders under 

such schedules. The GSA should ensure that procure-

ment and program officials at all levels that use GSA 

Schedules aggressively seek to utilize the Schedule 

contracts of 8(a)s and SDBs. The GSA shall allow agen-

cies ordering from designated 8(a) firms under the Mul-

tiple Award Schedule to count those orders toward 

their 8(a) procurement goals. 

SEC. 7. Bundling Contracts. To the extent permitted by 

law, departments and agencies must submit to the SBA 

for review any contracts that are proposed to be bun-

dled. The determination of the SBA with regard to the 

appropriateness of bundling in each instance must be 

carefully reviewed by the department or agency head, 

or his or her designee, and must be given due consider-

ation. If there is an unresolvable conflict, then the SBA 

or the department or agency can seek assistance from 

the OMB. 

SEC. 8. Awards Program. The Secretary of Commerce 

and the Administrator of the SBA shall jointly under-

take a feasibility study to determine the appropriate-

ness of an awards program for executive departments 

and agencies who best exemplify the letter and intent 

of this order in increasing opportunities for 8(a)s, 

SDBs, and MBEs in Federal procurement. Such study 

shall be presented to the President within 90 days of 

the date of this order. 

SEC. 9. Applicability. Independent agencies are re-

quested to comply with the provisions of this order. 

SEC. 10. Administration, Enforcement, and Judicial Re-

view. 

(a) This order shall be carried out to the extent per-

mitted by law and consistent with the Administration’s 

priorities and appropriations. 

(b) This order is not intended and should not be con-

strued to create any right or benefit, substantive or 

procedural, enforceable at law by a party against the 

United States, its agencies, its officers, or its employ-

ees. 

WILLIAM J. CLINTON. 

DELEGATION OF AUTHORITY TO ESTABLISH ANNUAL 

GOALS FOR PARTICIPATION OF SMALL BUSINESS CON-

CERNS IN PROCUREMENT CONTRACTS 

Memorandum of the President of the United States, 

June 6, 1990, 55 F.R. 27453–27455, provided: 

Memorandum for the Director of the Office of Man-

agement and Budget 

By the authority vested in me as President by the 

Constitution and laws of the United States, including 

section 15(g) of the Small Business Act, as amended 

[subsec. (g) of this section], and section 301 of Title 3 of 

the United States Code, I hereby delegate to the Direc-

tor of the Office of Management and Budget the author-

ity vested in the President to establish the annual 

goals required by Section 502 of the Business Oppor-

tunity Development Reform Act of 1988 (P.L. 100–656) 

[amending this section]. 

You are authorized and directed to publish this 

memorandum in the Federal Register. 

GEORGE BUSH. 

CONTINUED COMMITMENT TO SMALL, SMALL DISADVAN-

TAGED, AND SMALL WOMEN-OWNED BUSINESSES IN FED-

ERAL PROCUREMENT 

Memorandum of President of the United States, Oct. 

13, 1994, 59 F.R. 52397, provided: 

Memorandum for the Heads of Executive Depart-

ments and Agencies [and] the President’s Management 

Council 

It is the policy of the Federal Government that a fair 

proportion of its contracts be placed with small, small 

disadvantaged, and small women-owned businesses. 

Such businesses should also have the maximum prac-

ticable opportunity to participate as subcontractors in 

contracts awarded by the Federal Government consist-

ent with efficient contract performance. I am commit-

ted to the continuation of this policy. Therefore, I ask 

that you encourage the use of various tools, including 

set-asides, price preferences, and section 8(a) of the 

Small Business Act (15 U.S.C. 637(a)), as necessary to 

achieve this policy objective. 

The Federal Acquisition Streamlining Act of 1994 

[Pub. L. 103–355, see Short title of 1994 Amendment note 

set out under section 251 of Title 41, Public Contracts] 

authorizes civilian agencies to utilize set-aside pro-

curements for small disadvantaged businesses. The Act 

also, for the first time, establishes goals for contract-

ing with small women-owned businesses. These provi-

sions, along with others in the Act, will provide greater 

access to Federal Government business opportunities 

for small, small disadvantaged, and small women- 

owned businesses. Department and agency heads should 

ensure that efforts to streamline acquisition proce-

dures encourage the participation of these businesses in 

Federal procurements. 

This memorandum shall be published in the Federal 

Register. 

WILLIAM J. CLINTON. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 637, 645, 648 of 

this title; title 10 sections 2302, 2304, 2304e, 2323; title 20 

section 1018a; title 41 sections 253, 259, 428, 431. 

§ 645. Offenses and penalties 

(a) False statements; overvaluation of securities 

Whoever makes any statement knowing it to 
be false, or whoever willfully overvalues any se-
curity, for the purpose of obtaining for himself 
or for any applicant any loan, or extension 
thereof by renewal, deferment of action, or 
otherwise, or the acceptance, release, or substi-
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1 So in original. Following provision probably should be set 

flush with par. (1). 

tution of security therefor, or for the purpose of 
influencing in any way the action of the Admin-
istration, or for the purpose of obtaining money, 
property, or anything of value, under this chap-
ter, shall be punished by a fine of not more than 
$5,000 or by imprisonment for not more than two 
years, or both. 

(b) Embezzlement, etc. 

Whoever, being connected in any capacity 
with the Administration, (1) embezzles, ab-
stracts, purloins, or willfully misapplies any 
moneys, funds, securities, or other things of 
value, whether belonging to it or pledged or 
otherwise entrusted to it, or (2) with intent to 
defraud the Administration or any other body 
politic or corporate, or any individual, or to de-
ceive any officer, auditor, or examiner of the 
Administration, makes any false entry in any 
book, report, or statement of or to the Adminis-
tration, or, without being duly authorized, 
draws any order or issues, puts forth, or assigns 
any note, debenture, bond, or other obligation, 
or draft, bill of exchange, mortgage, judgment, 
or decree thereof, or (3) with intent to defraud 
participates or shares in or receives directly or 
indirectly any money, profit, property, or bene-
fit through any transaction, loan, commission, 
contract, or any other act of the Administra-
tion, or (4) gives any unauthorized information 
concerning any future action or plan of the Ad-
ministration which might affect the value of se-
curities, or, having such knowledge, invests or 
speculates, directly or indirectly, in the securi-
ties or property of any company or corporation 
receiving loans or other assistance from the Ad-
ministration, shall be punished by a fine of not 
more than $10,000 or by imprisonment for not 
more than five years, or both. 

(c) Concealment, etc. 

Whoever, with intent to defraud, knowingly 
conceals, removes, disposes of, or converts to his 
own use or to that of another, any property 
mortgaged or pledged to, or held by, the Admin-
istration, shall be fined not more than $5,000 or 
imprisoned not more than five years, or both; 
but if the value of such property does not exceed 
$100, he shall be fined not more than $1,000 or 
imprisoned not more than one year, or both. 

(d) Misrepresentation, etc. 

(1) Whoever misrepresents the status of any 
concern or person as a ‘‘small business con-
cern’’, a ‘‘qualified HUBZone small business con-
cern’’, a ‘‘small business concern owned and con-
trolled by socially and economically disadvan-
taged individuals’’, or a ‘‘small business concern 
owned and controlled by women’’, in order to ob-
tain for oneself or another any— 

(A) prime contract to be awarded pursuant 
to section 638, 644, or 657a of this title; 

(B) subcontract to be awarded pursuant to 
section 637(a) of this title; 

(C) subcontract that is to be included as part 
or all of a goal contained in a subcontracting 
plan required pursuant to section 637(d) of this 
title; or 

(D) prime or subcontract to be awarded as a 
result, or in furtherance, of any other provi-
sion of Federal law that specifically references 
section 637(d) of this title for a definition of 

program eligibility,1 shall be subject to the 
penalties and remedies described in paragraph 
(2). 

(2) Any person who violates paragraph (1) 
shall— 

(A) be punished by a fine of not more than 
$500,000 or by imprisonment for not more than 
10 years, or both; 

(B) be subject to the administrative rem-
edies prescribed by the Program Fraud Civil 
Remedies Act of 1986 (31 U.S.C. 3801–3812); 

(C) be subject to suspension and debarment 
as specified in subpart 9.4 of title 48, Code of 
Federal Regulations (or any successor regula-
tion) on the basis that such misrepresentation 
indicates a lack of business integrity that se-
riously and directly affects the present respon-
sibility to perform any contract awarded by 
the Federal Government or a subcontract 
under such a contract; and 

(D) be ineligible for participation in any pro-
gram or activity conducted under the author-
ity of this chapter or the Small Business In-
vestment Act of 1958 (15 U.S.C. 661 et seq.) for 
a period not to exceed 3 years. 

(e) Representations under subsection (d) of this 
section to be in writing 

Any representation of the status of any con-
cern or person as a ‘‘small business concern’’, a 
‘‘HUBZone small business concern’’, a ‘‘small 
business concern owned and controlled by so-
cially and economically disadvantaged individ-
uals’’, or a ‘‘small business concern owned and 
controlled by women’’ in order to obtain any 
prime contract or subcontract enumerated in 
subsection (d) of this section shall be in writing. 

(f) Misrepresentation of compliance with section 
636(j)(10)(I) 

Whoever falsely certifies past compliance with 
the requirements of section 636(j)(10)(I) of this 
title shall be subject to the penalties prescribed 
in subsection (d) of this section. 

(Pub. L. 85–536, § 2[16], July 18, 1958, 72 Stat. 395; 
Pub. L. 88–264, § 2, Feb. 5, 1964, 78 Stat. 8; Pub. L. 
99–272, title XVIII, § 18009, Apr. 7, 1986, 100 Stat. 
368; Pub. L. 100–656, title IV, § 405, Nov. 15, 1988, 
102 Stat. 3875; Pub. L. 103–355, title VII, § 7106(c), 
Oct. 13, 1994, 108 Stat. 3376; Pub. L. 105–85, div. A, 
title X, § 1073(g)(4), Nov. 18, 1997, 111 Stat. 1906; 
Pub. L. 105–135, title VI, § 603(c), Dec. 2, 1997, 111 
Stat. 2632.) 

REFERENCES IN TEXT 

The Program Fraud Civil Remedies Act of 1986 (31 

U.S.C. 3801–3812), referred to in subsec. (d)(2)(B), is sub-

title B of title VI of Pub. L. 99–509, Oct. 21, 1986, 100 

Stat. 1934, as amended, which is classified generally to 

chapter 38 (§ 3801 et seq.) of Title 31, Money and Fi-

nance. For complete classification of this Act to the 

Code, see Short Title note set out under section 3801 of 

Title 31 and Tables. 

The Small Business Investment Act of 1958, referred 

to in subsec. (d)(2)(D), is Pub. L. 85–699, Aug. 21, 1958, 72 

Stat. 689, as amended, which is classified principally to 

chapter 14B (§ 661 et seq.) of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 661 of this title and Tables. 
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PRIOR PROVISIONS 

Prior similar provisions were contained in section 209 

of act July 30, 1953, ch. 282, title II, 67 Stat. 237, which 

was previously classified to section 638 of this title. The 

provisions of section 216 of act July 30, 1953, formerly 

classified to this section, were transferred to section 

2[8] of Pub. L. 85–536, which was classified to section 

637(c) of this title prior to repeal by Pub. L. 102–191. See 

section 656 of this title. 

AMENDMENTS 

1997—Subsec. (d)(1). Pub. L. 105–135, § 603(c)(1)(A), in-

serted ‘‘, a ‘qualified HUBZone small business con-

cern’,’’ after ‘‘ ‘small business concern’,’’. 

Pub. L. 105–85 substituted ‘‘concern owned and con-

trolled by women’’ for ‘‘concerns owned and controlled 

by women’’. 

Subsec. (d)(1)(A). Pub. L. 105–135, § 603(c)(1)(B), sub-

stituted ‘‘section 638, 644, or 657a’’ for ‘‘section 638 or 

644’’. 

Subsec. (e). Pub. L. 105–135, § 603(c)(2), inserted ‘‘, a 

‘HUBZone small business concern’,’’ after ‘‘ ‘small busi-

ness concern’,’’. 

Pub. L. 105–85 substituted ‘‘concern owned and con-

trolled by women’’ for ‘‘concerns owned and controlled 

by women’’. 

1994—Subsec. (d)(1). Pub. L. 103–355, § 7106(c)(1), sub-

stituted ‘‘, a ‘small business concern owned and con-

trolled by socially and economically disadvantaged in-

dividuals’, or a ‘small business concerns owned and con-

trolled by women’ ’’ for ‘‘or ‘small business concern 

owned and controlled by socially and economically dis-

advantaged individuals’ ’’. 

Subsec. (e). Pub. L. 103–355, § 7106(c)(2), substituted 

‘‘, a ‘small business concern owned and controlled by 

socially and economically disadvantaged individuals’, 

or a ‘small business concerns owned and controlled by 

women’ ’’ for ‘‘or ‘small business concern owned and 

controlled by socially and economically disadvantaged 

individuals’ ’’. 

1988—Subsec. (d). Pub. L. 100–656, § 405(a), amended 

subsec. (d) generally, designating existing provisions as 

par. (1), redesignating former pars. (1) to (4) as subpars. 

(A) to (D), respectively, and in subpar. (D), substituting 

‘‘subject to the penalties and remedies described in 

paragraph (2)’’ for ‘‘punished by a fine of not more than 

$50,000 or by imprisonment for not more than five 

years, or both’’, and adding par. (2). 

Subsec. (f). Pub. L. 100–656, § 405(b), added subsec. (f). 

1986—Subsecs. (d), (e). Pub. L. 99–272 added subsecs. 

(d) and (e). 

1964—Subsec. (c). Pub. L. 88–264 added subsec. (c). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 103–355, see section 10001 of Pub. L. 103–355, set 

out as a note under section 251 of Title 41, Public Con-

tracts. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 636, 637, 657a, 

687 of this title; title 12 section 1833a. 

§ 646. Liens 

Any interest held by the Administration in 
property, as security for a loan, shall be subordi-
nate to any lien on such property for taxes due 
on the property to a State, or political subdivi-
sion thereof, in any case where such lien would, 
under applicable State law, be superior to such 
interest if such interest were held by any party 
other than the United States. 

(Pub. L. 85–536, § 2[17], July 18, 1958, 72 Stat. 396.) 

PRIOR PROVISIONS 

Section 217 of act July 30, 1953, ch. 282, title II, 67 

Stat. 239, was previously classified to this section. See 

section 640 of this title, and Codification note set out 

under section 631 of this title. 

§ 647. Duplication of activities of other Federal 
departments or agencies 

(a) General prohibition; exception 

The Administration shall not duplicate the 
work or activity of any other department or 
agency of the Federal Government,,1 and noth-
ing contained in this chapter shall be construed 
to authorize any such duplication unless such 
work or activity is expressly provided for in this 
chapter. If loan applications are being refused or 
loans denied by such other department or agen-
cy responsible for such work or activity due to 
administrative withholding from obligation or 
withholding from apportionment, or due to ad-
ministratively declared moratorium, then, for 
purposes of this section, no duplication shall be 
deemed to have occurred. 

(b) Definitions 

As used in this chapter— 
(1) ‘‘agricultural enterprises’’ means those 

businesses engaged in the production of food 
and fiber, ranching, and raising of livestock, 
aquaculture, and all other farming and agri-
cultural related industries; and 

(2) ‘‘credit elsewhere’’ means the availability 
of sufficient credit from non-Federal sources 
at reasonable rates and terms, taking into 
consideration prevailing private rates and 
terms in the community in or near where the 
concern transacts business for similar pur-
poses and periods of time. 

(Pub. L. 85–536, § 2[18], July 18, 1958, 72 Stat. 396; 
Pub. L. 93–386, § 5, Aug. 23, 1974, 88 Stat. 746; Pub. 
L. 94–305, title I, § 112(e), June 4, 1976, 90 Stat. 
667; Pub. L. 96–38, title I, § 101(c), July 25, 1979, 93 
Stat. 119; Pub. L. 96–302, title I, § 119(c), July 2, 
1980, 94 Stat. 841; Pub. L. 98–270, title III, § 303, 
Apr. 18, 1984, 98 Stat. 160; Pub. L. 98–369, div. B, 
title IV, § 2401, July 18, 1984, 98 Stat. 1116; Pub. L. 
99–272, title XVIII, § 18006(a)(3), Apr. 7, 1986, 100 
Stat. 366.) 

PRIOR PROVISIONS 

Prior similar provisions were contained in section 

225, of act July 30, 1953, ch. 282, as added by act Aug. 9, 

1955, ch. 628, § 14, 69 Stat. 551, which was previously clas-

sified to section 651 of this title. The provisions of sec-

tion 218 of act July 30, 1953, formerly classified to this 

section, were transferred to section 2[12] of Pub. L. 

85–536, and are classified to section 641 of this title. See 

Codification note set out under section 631 of this title. 

AMENDMENTS 

1986—Subsec. (a). Pub. L. 99–272 struck out agricul-

tural enterprises exception and proviso that, prior to 

Oct. 1, 1987, an agricultural enterprise not be eligible 

for loan assistance under section 636(b)(1) of this title 

to repair or replace property other than residences and/ 

or personal property unless it is declined for, or would 

be declined for, emergency loan assistance at substan-

tially similar interest rates from the Farmers Home 
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Administration under subchapter III of the Consoli-

dated Farm and Rural Development Act. 

1984—Subsec. (a). Pub. L. 98–369 substituted ‘‘October 

1, 1987’’ for ‘‘October 1, 1986’’. 

Pub. L. 98–270 substituted ‘‘October 1, 1986’’ for ‘‘Octo-

ber 1, 1983’’. 

1980—Subsec. (a). Pub. L. 96–302, § 119(c)(1), inserted 

proviso relating to eligibility for loan assistance prior 

to October 1, 1983. 

Subsec. (b). Pub. L. 96–302, § 119(c)(2), added par. (1) 

and designated as par. (2) existing definition of ‘‘credit 

elsewhere’’. 

1979—Pub. L. 96–38 designated existing provisions as 

subsec. (a) and added subsec. (b). 

1976—Pub. L. 94–305 inserted reference to those enter-

prises engaged in the production of food and fiber, 

ranching, and raising of livestock, aquaculture, and all 

other farming and agricultural related industries. 

1974—Pub. L. 93–386 inserted provision authorizing the 

refusal of loan applications and the denial of loans, for 

purposes of this section, to be deemed nonduplication 

of activities. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–270 effective Oct. 1, 1983, 

see section 313 of Pub. L. 98–270, set out as a note under 

section 632 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 inapplicable to disas-

ters commencing on or before Oct. 1, 1980, see section 

119(d) of Pub. L. 96–302, set out as a note under section 

636 of this title. 

PROGRAMS ADMINISTERED BY THE DEPARTMENT OF 

COMMERCE 

Pub. L. 95–507, § 207, Oct. 24, 1978, 92 Stat. 1767, pro-

vided that: ‘‘Nothing in this chapter [meaning chapter 

1 of title II of Pub. L. 95–507, consisting of sections 

201–206 of Pub. L. 95–507 which amended sections 631, 

633, 636, and 637 of this title] is intended to duplicate or 

limit any programs or projects administered by the De-

partment of Commerce.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 636 of this title. 

§ 648. Small business development center pro-
gram authorization 

(a) Grants, contracts and cooperative agree-
ments for establishment of small business de-
velopment centers and for small business ac-
tivities and purposes; role of Administration; 
non-Federal additional amount; amount of 
grant; eligibility 

(1) The Administration is authorized to make 
grants (including contracts and cooperative 
agreements) to any State government or any 
agency thereof, any regional entity, any State- 
chartered development, credit or finance cor-
poration, any women’s business center operating 
pursuant to section 656 of this title, any public 
or private institution of higher education, in-
cluding but not limited to any land-grant col-
lege or university, any college or school of busi-
ness, engineering, commerce, or agriculture, 
community college or junior college, or to any 
entity formed by two or more of the above enti-
ties (herein referred to as ‘‘applicants’’) to assist 
in establishing small business development cen-
ters and to any such body for: small business 
oriented employment or natural resources devel-
opment programs; studies, research, and coun-
seling concerning the managing, financing, and 
operation of small business enterprises; manage-

ment and technical assistance regarding small 
business participation in international markets, 
export promotion and technology transfer; de-
livery or distribution of such services and infor-
mation; and providing access to business ana-
lysts who can refer small business concerns to 
available experts: Provided, That after December 
31, 1990, the Administration shall not make a 
grant to any applicant other than an institution 
of higher education or a women’s business cen-
ter operating pursuant to section 656 of this title 
as a Small Business Development Center unless 
the applicant was receiving a grant (including a 
contract or cooperative agreement) on such 
date. The Administration shall require any ap-
plicant for a small business development center 
grant with performance commencing on or after 
January 1, 1992 to have its own budget and to 
primarily utilize institutions of higher edu-
cation and women’s business centers operating 
pursuant to section 656 of this title to provide 
services to the small business community. The 
term of such grants shall be made on a calendar 
year basis or to coincide with the Federal fiscal 
year. 

(2) The Small Business Development Centers 
shall work in close cooperation with the Admin-
istration’s regional and local offices, the Depart-
ment of Commerce, appropriate Federal, State 
and local agencies and the small business com-
munity to serve as an active information dis-
semination and service delivery mechanism for 
existing trade promotion, trade finance, trade 
adjustment, trade remedy and trade data collec-
tion programs of particular utility for small 
businesses. 

(3) The Small Business Development Center 
Program shall be under the general management 
and oversight of the Administration for the de-
livery of programs and services to the small 
business community. Such programs and serv-
ices shall be jointly developed, negotiated, and 
agreed upon, with full participation of both par-
ties, pursuant to an executed cooperative agree-
ment between the Small Business Development 
Center applicant and the Administration. 

(A) Small business development centers are 
authorized to form an association to pursue 
matters of common concern. If more than a ma-
jority of the small business development centers 
which are operating pursuant to agreements 
with the Administration are members of such an 
association, the Administration is authorized 
and directed to recognize the existence and ac-
tivities of such an association and to consult 
with it and develop documents (i) announcing 
the annual scope of activities pursuant to this 
section, (ii) requesting proposals to deliver as-
sistance as provided in this section and (iii) gov-
erning the general operations and administra-
tion of the Small Business Development Center 
Program, specifically including the development 
of regulations and a uniform negotiated cooper-
ative agreement for use on an annual basis when 
entering into individual negotiated agreements 
with small business development centers. 

(B) Provisions governing audits, cost prin-
ciples and administrative requirements for Fed-
eral grants, contracts and cooperative agree-
ments which are included in uniform require-
ments of Office of Management and Budget 
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1 So in original. Probably should not be capitalized. 
2 See References in Text note below. 

(OMB) Circulars shall be incorporated by ref-
erence and shall not be set forth in summary or 
other form in regulations. 

(C) On an annual basis, the Small Business De-
velopment Center shall review and coordinate 
public and private partnerships and cosponsor-
ships with the Administration for the purpose of 
more efficiently leveraging available resources 
on a National 1 and a State basis. 

(4) SMALL BUSINESS DEVELOPMENT CENTER PRO-
GRAM LEVEL.— 

(A) IN GENERAL.—The Administration shall 
require as a condition of any grant (or amend-
ment or modification thereof) made to an ap-
plicant under this section, that a matching 
amount (excluding any fees collected from re-
cipients of such assistance) equal to the 
amount of such grant be provided from sources 
other than the Federal Government, to be 
comprised of not less than 50 percent cash and 
not more than 50 percent of indirect costs and 
in-kind contributions. 

(B) RESTRICTION.—The matching amount de-
scribed in subparagraph (A) shall not include 
any indirect costs or in-kind contributions de-
rived from any Federal program. 

(C) FUNDING FORMULA.— 
(i) IN GENERAL.—Subject to clause (iii), the 

amount of a formula grant received by a 
State under this subparagraph shall be equal 
to an amount determined in accordance with 
the following formula: 

(I) The annual amount made available 
under section 20(a) 2 for the Small Business 
Development Center Program, less any re-
ductions made for expenses authorized by 
clause (v) of this subparagraph, shall be di-
vided on a pro rata basis, based on the per-
centage of the population of each State, as 
compared to the population of the United 
States. 

(II) If the pro rata amount calculated 
under subclause (I) for any State is less 
than the minimum funding level under 
clause (iii), the Administration shall de-
termine the aggregate amount necessary 
to achieve that minimum funding level for 
each such State. 

(III) The aggregate amount calculated 
under subclause (II) shall be deducted from 
the amount calculated under subclause (I) 
for States eligible to receive more than 
the minimum funding level. The deduc-
tions shall be made on a pro rata basis, 
based on the population of each such 
State, as compared to the total population 
of all such States. 

(IV) The aggregate amount deducted 
under subclause (III) shall be added to the 
grants of those States that are not eligible 
to receive more than the minimum fund-
ing level in order to achieve the minimum 
funding level for each such State, except 
that the eligible amount of a grant to any 
State shall not be reduced to an amount 
below the minimum funding level. 

(ii) GRANT DETERMINATION.—The amount of 
a grant that a State is eligible to apply for 

under this subparagraph shall be the amount 
determined under clause (i), subject to any 
modifications required under clause (iii), and 
shall be based on the amount available for 
the fiscal year in which performance of the 
grant commences, but not including 
amounts distributed in accordance with 
clause (iv). The amount of a grant received 
by a State under any provision of this sub-
paragraph shall not exceed the amount of 
matching funds from sources other than the 
Federal Government, as required under sub-
paragraph (A). 

(iii) MINIMUM FUNDING LEVEL.—The amount 
of the minimum funding level for each State 
shall be determined for each fiscal year 
based on the amount made available for that 
fiscal year to carry out this section, as fol-
lows: 

(I) If the amount made available is not 
less than $81,500,000 and not more than 
$90,000,000, the minimum funding level 
shall be $500,000. 

(II) If the amount made available is less 
than $81,500,000, the minimum funding 
level shall be the remainder of $500,000 
minus a percentage of $500,000 equal to the 
percentage amount by which the amount 
made available is less than $81,500,000. 

(III) If the amount made available is 
more than $90,000,000, the minimum fund-
ing level shall be the sum of $500,000 plus a 
percentage of $500,000 equal to the percent-
age amount by which the amount made 
available exceeds $90,000,000. 

(iv) DISTRIBUTIONS.—Subject to clause (iii), 
if any State does not apply for, or use, its 
full funding eligibility for a fiscal year, the 
Administration shall distribute the remain-
ing funds as follows: 

(I) If the grant to any State is less than 
the amount received by that State in fis-
cal year 2000, the Administration shall dis-
tribute such remaining funds, on a pro 
rata basis, based on the percentage of 
shortage of each such State, as compared 
to the total amount of such remaining 
funds available, to the extent necessary in 
order to increase the amount of the grant 
to the amount received by that State in 
fiscal year 2000, or until such funds are ex-
hausted, whichever first occurs. 

(II) If any funds remain after the appli-
cation of subclause (I), the remaining 
amount may be distributed as supple-
mental grants to any State, as the Admin-
istration determines, in its discretion, to 
be appropriate, after consultation with the 
association referred to in subsection 
(a)(3)(A) of this section. 

(v) USE OF AMOUNTS.— 
(I) IN GENERAL.—Of the amounts made 

available in any fiscal year to carry out 
this section— 

(aa) not more than $500,000 may be 
used by the Administration to pay ex-
penses enumerated in subparagraphs (B) 
through (D) of section 20(a)(1); 2 and 

(bb) not more than $500,000 may be 
used by the Administration to pay the 
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examination expenses enumerated in 
section 20(a)(1)(E).2 

(II) LIMITATION.—No funds described in 
subclause (I) may be used for examination 
expenses under section 20(a)(1)(E) 2 if the 
usage would reduce the amount of grants 
made available under clause (i)(I) of this 
subparagraph to less than $85,000,000 (after 
excluding any amounts provided in appro-
priations Acts, or accompanying report 
language, for specific institutions or for 
purposes other than the general small 
business development center program) or 
would further reduce the amount of such 
grants below such amount. 

(vi) EXCLUSIONS.—Grants provided to a 
State by the Administration or another Fed-
eral agency to carry out subsection (a)(6) or 
(c)(3)(G) of this section, or for supplemental 
grants set forth in clause (iv)(II) of this sub-
paragraph, shall not be included in the cal-
culation of maximum funding for a State 
under clause (ii) of this subparagraph. 

(vii) AUTHORIZATION OF APPROPRIATIONS.— 
There is authorized to be appropriated to 
carry out this subparagraph $125,000,000 for 
each of fiscal years 2001, 2002, and 2003. 

(viii) STATE DEFINED.—In this subpara-
graph, the term ‘‘State’’ means each of the 
several States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin 
Islands, Guam, and American Samoa. 

(5) FEDERAL CONTRACTS WITH SMALL BUSINESS 
DEVELOPMENT CENTERS.— 

(A) IN GENERAL.—Subject to the conditions 
set forth in subparagraph (B), a small business 
development center may enter into a contract 
with a Federal department or agency to pro-
vide specific assistance to small business con-
cerns. 

(B) CONTRACT PREREQUISITES.—Before bid-
ding on a contract described in subparagraph 
(A), a small business development center shall 
receive approval from the Associate Adminis-
trator of the small business development cen-
ter program of the subject and general scope 
of the contract. Each approval under subpara-
graph (A) shall be based upon a determination 
that the contract will provide assistance to 
small business concerns and that performance 
of the contract will not hinder the small busi-
ness development center in carrying out the 
terms of the grant received by the small busi-
ness development center from the Administra-
tion. 

(C) EXEMPTION FROM MATCHING REQUIRE-
MENT.—A contract under this paragraph shall 
not be subject to the matching funds or eligi-
bility requirements of paragraph (4). 

(D) ADDITIONAL PROVISION.—Notwithstanding 
any other provision of law, a contract for as-
sistance under this paragraph shall not be ap-
plied to any Federal department or agency’s 
small business, woman-owned business, or so-
cially and economically disadvantaged busi-
ness contracting goal under section 644(g) of 
this title. 

(6) Any applicant which is funded by the Ad-
ministration as a Small Business Development 

Center may apply for an additional grant to be 
used solely to assist— 

(A) with the development and enhancement 
of exports by small business concerns; 

(B) in technology transfer; and 
(C) with outreach, development, and en-

hancement of minority-owned small business 
startups or expansions, HUBZone small busi-
ness concerns, veteran-owned small business 
startups or expansions, and women-owned 
small business startups or expansions, in com-
munities impacted by base closings or mili-
tary or corporate downsizing, or in rural or 
underserved communities; 

as provided under subparagraphs (B) through (G) 
of subsection (c)(3) of this section. Applicants 
for such additional grants shall comply with all 
of the provisions of this section, including pro-
viding matching funds, except that funding 
under this paragraph shall be effective for any 
fiscal year to the extent provided in advance in 
appropriations Acts and shall be in addition to 
the dollar program limitations specified in para-
graphs (4) and (5). No recipient of funds under 
this paragraph shall receive a grant which would 
exceed its pro rata share of a $15,000,000 program 
based upon the populations to be served by the 
Small Business Development Center as com-
pared to the total population of the United 
States. The minimum amount of eligibility for 
any State shall be $100,000. 

(b) Area plan inconsistent with applicant’s plan: 
assistance unavailable 1981 through 1983; 
plan of applicant: submittal to Administra-
tion, action on plan, review by Administra-
tion, assistance to out-of-State businesses 

(1) Financial assistance shall not be made 
available to any applicant if approving such as-
sistance would be inconsistent with a plan for 
the area involved which has been adopted by an 
agency recognized by the State government as 
authorized to do so and approved by the Admin-
istration in accordance with the standards and 
requirements established pursuant to this sec-
tion. 

(2) An applicant may apply to participate in 
the program by submitting to the Administra-
tion for approval a plan naming those author-
ized in subsection (a) of this section to partici-
pate in the program, the geographic area to be 
served, the services that it would provide, the 
method for delivering services, a budget, and 
any other information and assurances the Ad-
ministration may require to insure that the ap-
plicant will carry out the activities eligible for 
assistance. The Administration is authorized to 
approve, conditionally approve or reject a plan 
or combination of plans submitted. In all cases, 
the Administration shall review plans for con-
formity with the plan submitted pursuant to 
paragraph (1) of this subsection, and with a view 
toward providing small business with the most 
comprehensive and coordinated assistance in the 
State or part thereof to be served. 

(3) At the discretion of the Administration, 
the Administration is authorized to permit a 
small business development center to provide 
advice, information and assistance, as described 
in subsection (c) of this section, to small busi-
nesses located outside the State, but only to the 
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extent such businesses are located within close 
geographical proximity to the small business de-
velopment center, as determined by the Admin-
istration. 

(c) Problem-solving assistance; development cen-
ter extension services; staff and access re-
quirements; assistance services; changing 
services for evolving needs; qualified small 
business vendors; non-profit entities; co-
operation with regional and local offices, 
etc.; information sharing system 

(1) Applicants receiving grants under this sec-
tion shall assist small businesses in solving 
problems concerning operations, manufacturing, 
engineering, technology exchange and develop-
ment, personnel administration, marketing, 
sales, merchandising, finance, accounting, busi-
ness strategy development, and other disciplines 
increased productivity, and management im-
provement, and for decreasing industry eco-
nomic concentrations. 

(2) A small business development center shall 
provide services as close as possible to small 
businesses by providing extension services and 
utilizing satellite locations when necessary. The 
facilities and staff of each Small Business Devel-
opment Center shall be located in such places as 
to provide maximum accessibility and benefits 
to the small businesses which the center is in-
tended to serve. To the extent possible, it also 
shall make full use of other Federal and State 
government programs that are concerned with 
aiding small business. A small business develop-
ment center shall have— 

(A) a full-time staff, including a full-time di-
rector who shall have the authority to make 
expenditures under the center’s budget and 
who shall manage the program activities; 

(B) access to business analysts to counsel, 
assist, and inform small business clients; 

(C) access to technology transfer agents to 
provide state of art technology to small busi-
nesses through coupling with national and re-
gional technology data sources; 

(D) access to information specialist to assist 
in providing information searches and refer-
rals to small business; 

(E) access to part-time professional special-
ist to conduct research or to provide counsel-
ing assistance whenever the need arises; and 

(F) access to laboratory and adaptive engi-
neering facilities. 

(3) Services provided by a small business de-
velopment center shall include, but shall not be 
limited to— 

(A) furnishing one-to-one individual counsel-
ing to small businesses, including— 

(i) working with individuals to increase 
awareness of basic credit practices and cred-
it requirements; 

(ii) working with individuals to develop 
business plans, financial packages, credit ap-
plications, and contract proposals; 

(iii) working with the Administration to 
develop and provide informational tools for 
use in working with individuals on pre-busi-
ness startup planning, existing business ex-
pansion, and export planning; and 

(iv) working with individuals referred by 
the local offices of the Administration and 
Administration participating lenders; 

(B) assisting in technology transfer, re-
search and development, including applied re-
search, and coupling from existing sources to 
small businesses, including— 

(i) working to increase the access of small 
businesses to the capabilities of automated 
flexible manufacturing systems; 

(ii) working through existing networks and 
developing new networks for technology 
transfer that encourage partnership between 
the small business and academic commu-
nities to help commercialize university- 
based research and development and intro-
duce university-based engineers and sci-
entists to their counterparts in small tech-
nology-based firms; and 

(iii) exploring the viability of developing 
shared production facilities, under appro-
priate circumstances; 

(C) in cooperation with the Department of 
Commerce and other relevant Federal agen-
cies, actively assisting small businesses in ex-
porting by identifying and developing poten-
tial export markets, facilitating export trans-
actions, developing linkages between United 
States small business firms and prescreened 
foreign buyers, assisting small businesses to 
participate in international trade shows, as-
sisting small businesses in obtaining export fi-
nancing, and facilitating the development or 
reorientation of marketing and production 
strategies; where appropriate, the Small Busi-
ness Development Center and the Administra-
tion may work in cooperation with the State 
to establish a State international trade center 
for these purposes; 

(D) developing a program in conjunction 
with the Export-Import Bank and local and re-
gional Administration offices that will enable 
Small Business Development Centers to serve 
as an information network and to assist small 
business applicants for Export-Import Bank fi-
nancing programs, and otherwise identify and 
help to make available export financing pro-
grams to small businesses; 

(E) working closely with the small business 
community, small business consultants, State 
agencies, universities and other appropriate 
groups to make translation services more 
readily available to small business firms doing 
business, or attempting to develop business, in 
foreign markets; 

(F) in providing assistance under this sub-
section, applicants shall cooperate with the 
Department of Commerce and other relevant 
Federal agencies to increase access to avail-
able export market information systems, in-
cluding the CIMS system; 

(G) assisting small businesses to develop and 
implement strategic business plans to timely 
and effectively respond to the planned closure 
(or reduction) of a Department of Defense fa-
cility within the community, or actual or pro-
jected reductions in such firms’ business base 
due to the actual or projected termination (or 
reduction) of a Department of Defense pro-
gram or a contract in support of such pro-
gram— 

(i) by developing broad economic assess-
ments of the adverse impacts of— 

(I) the closure (or reduction) of the De-
partment of Defense facility on the small 
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business concerns providing goods or serv-
ices to such facility or to the military and 
civilian personnel currently stationed or 
working at such facility; and 

(II) the termination (or reduction) of a 
Department of Defense program (or con-
tracts under such program) on the small 
business concerns participating in such 
program as a prime contractor, sub-
contractor or supplier at any tier; 

(ii) by developing, in conjunction with ap-
propriate Federal, State, and local govern-
mental entities and other private sector or-
ganizations, the parameters of a transition 
adjustment program adaptable to the needs 
of individual small business concerns; 

(iii) by conducting appropriate programs 
to inform the affected small business com-
munity regarding the anticipated adverse 
impacts identified under clause (i) and the 
economic adjustment assistance available to 
such firms; and 

(iv) by assisting small business concerns to 
develop and implement an individualized 
transition business plan. 

(H) maintaining current information con-
cerning Federal, State, and local regulations 
that affect small businesses and counsel small 
businesses on methods of compliance. Counsel-
ing and technology development shall be pro-
vided when necessary to help small businesses 
find solutions for complying with environ-
mental, energy, health, safety, and other Fed-
eral, State, and local regulations; 

(I) coordinating and conducting research 
into technical and general small business 
problems for which there are no ready solu-
tions; 

(J) providing and maintaining a comprehen-
sive library that contains current information 
and statistical data needed by small busi-
nesses; 

(K) maintaining a working relationship and 
open communications with the financial and 
investment communities, legal associations, 
local and regional private consultants, and 
local and regional small business groups and 
associates in order to help address the various 
needs of the small business community; 

(L) conducting in-depth surveys for local 
small business groups in order to develop gen-
eral information regarding the local economy 
and general small business strengths and 
weaknesses in the locality; 

(M) in cooperation with the Department of 
Commerce, the Administration and other rel-
evant Federal agencies, actively assisting 
rural small businesses in exporting by identi-
fying and developing potential export markets 
for rural small businesses, facilitating export 
transactions for rural small businesses, devel-
oping linkages between United States’ rural 
small businesses and prescreened foreign buy-
ers, assisting rural small businesses to partici-
pate in international trade shows, assisting 
rural small businesses in obtaining export fi-
nancing and developing marketing and produc-
tion strategies; 

(N) assisting rural small businesses— 
(i) in developing marketing and production 

strategies that will enable them to better 
compete in the domestic market— 

(ii) by providing technical assistance need-
ed by rural small businesses; 

(iii) by making available managerial as-
sistance to rural small business concerns; 
and 

(iv) by providing information and assist-
ance in obtaining financing for business 
startups and expansion; 

(O) in conjunction with the United States 
Travel and Tourism Administration, assist 
rural small business in developing the tourism 
potential of rural communities by— 

(i) identifying the cultural, historic, rec-
reational, and scenic resources of such com-
munities; 

(ii) providing assistance to small busi-
nesses in developing tourism marketing and 
promotion plans relating to tourism in rural 
areas; and 

(iii) assisting small business concerns to 
obtain capital for starting or expanding 
businesses primarily serving tourists; 

(P) maintaining lists of local and regional 
private consultants to whom small businesses 
can be referred; 

(Q) providing information to small business 
concerns regarding compliance with regu-
latory requirements; 

(R) developing informational publications, 
establishing resource centers of reference ma-
terials, and distributing compliance guides 
published under section 312(a) of the Small 
Business Regulatory Enforcement Fairness 
Act of 1996; 

(S) providing small business owners with ac-
cess to a wide variety of export-related infor-
mation by establishing on-line computer link-
ages between small business development cen-
ters and an international trade data informa-
tion network with ties to the Export Assist-
ance Center program; and 

(T) providing information and assistance to 
small business concerns with respect to estab-
lishing drug-free workplace programs on or be-
fore October 1, 2003. 

(4) A small business development center shall 
continue to upgrade and modify its services, as 
needed, in order to meet the changing and evolv-
ing needs of the small business community. 

(5) In addition to the methods prescribed in 
paragraph (2), a small business development cen-
ter shall utilize and compensate as one of its re-
sources qualified small business vendors, includ-
ing but not limited to, private management con-
sultants, private consulting engineers and pri-
vate testing laboratories, to provide services as 
described in this subsection to small businesses 
on behalf of such small business development 
center. 

(6) In any State (A) in which the Administra-
tion has not made a grant pursuant to para-
graph (1) of subsection (a) of this section, or (B) 
in which no application for a grant has been 
made by a Small Business Development Center 
pursuant to paragraph (6) of such subsection 
within 60 days after the effective date of any 
grant under subsection (a)(1) of this section to 
such center or the date the Administration noti-
fies the grantee funded under subsection (a)(1) of 
this section that funds are available for grant 
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3 So in original. Probably should be ‘‘enter into’’. 

applications pursuant to subsection (a)(6) of this 
section, whichever date occurs last, the Admin-
istration may make grants to a non-profit en-
tity in that State to carry out the activities 
specified in paragraph (6) of subsection (a) of 
this section. Any such applicants shall comply 
with the matching funds requirement of para-
graph (4) of subsection (a) of this section. Such 
grants shall be effective for any fiscal year only 
to the extent provided in advance in appropria-
tions Acts, and each State shall be limited to 
the pro rata share provisions of paragraph (6) of 
subsection (a) of this section. 

(7) In performing the services identified in 
paragraph (3), the Small Business Development 
Centers shall work in close cooperation with the 
Administration’s regional and local offices, the 
local small business community, and appro-
priate State and local agencies. 

(8) The Associate Administrator for Small 
Business Development Centers, in consultation 
with the Small Business Development Centers, 
shall develop and implement an information 
sharing system. Subject to amounts approved in 
advance in appropriations Acts, the Administra-
tion may make grants or enter 3 cooperative 
agreements with one or more centers to carry 
out the provisions of this paragraph. Said grants 
or cooperative agreements shall be awarded for 
periods of no more than five years duration. The 
matching funds provisions of subsection (a) of 
this section shall not be applicable to grants or 
cooperative agreements under this paragraph. 
The system shall— 

(A) allow Small Business Development Cen-
ters participating in the program to exchange 
information about their programs; and 

(B) provide information central to tech-
nology transfer. 

(d) Enhancing export potential of businesses 
within State; State Office of International 
Trade 

Where appropriate, the Small Business Devel-
opment Centers shall work in conjunction with 
the relevant State agency and the Department 
of Commerce to develop a comprehensive plan 
for enhancing the export potential of small busi-
nesses located within the State. This plan may 
involve the cofunding and staffing of a State Of-
fice of International Trade within the State 
Small Business Development Center, using joint 
State and Federal funding, and any other appro-
priate measures directed at improving the ex-
port performance of small businesses within the 
State. 

(e) Laboratory assistance; reimbursement for 
services 

Laboratories operated and funded by the Fed-
eral Government are authorized and directed to 
cooperate with the Administration in developing 
and establishing programs to support small 
business development centers by making facili-
ties and equipment available; providing experi-
ment station capabilities in adaptive engineer-
ing; providing library and technical information 
processing capabilities; and providing profes-
sional staff for consulting. The Administration 
is authorized to reimburse the laboratories for 
such services. 

(f) National Science Foundation; cooperation 
with Administration and Small Business De-
velopment Centers; center support 

The National Science Foundation is author-
ized and directed to cooperate with the Adminis-
tration and with the Small Business Develop-
ment Centers in developing and establishing 
programs to support the centers. 

(g) National Aeronautics and Space Administra-
tion and regional technology transfer centers 

The National Aeronautics and Space Adminis-
tration and regional technology transfer centers 
supported by the National Aeronautics and 
Space Administration are authorized and di-
rected to cooperate with small business develop-
ment centers participating in the program. 

(h) Associate Administrator for Small Business 
Development Centers 

(1) Appointment and compensation 

The Administrator shall appoint an Associ-
ate Administrator for Small Business Develop-
ment Centers who shall report to an official 
who is not more than one level below the Of-
fice of the Administrator and who shall serve 
without regard to the provisions of title 5 gov-
erning appointments in the competitive serv-
ice, and without regard to chapter 51, and sub-
chapter III of chapter 53 of such title relating 
to classification and General Schedule pay 
rates, but at a rate not less than the rate of 
GS–17 of the General Schedule. 

(2) Duties 

(A) In general 

The sole responsibility of the Associate 
Administrator for Small Business Develop-
ment Centers shall be to administer the 
small business development center program. 
Duties of the position shall include rec-
ommending the annual program budget, re-
viewing the annual budgets submitted by 
each applicant, establishing appropriate 
funding levels therefore, selecting applicants 
to participate in this program, implement-
ing the provisions of this section, maintain-
ing a clearinghouse to provide for the dis-
semination and exchange of information be-
tween small business development centers 
and conducting audits of recipients of grants 
under this section. 

(B) Consultation requirements 

In carrying out the duties described in this 
subsection, the Associate Administrator 
shall confer with and seek the advice of the 
Board established by subsection (i) of this 
section and Administration officials in areas 
served by the small business development 
centers; however, the Associate Adminis-
trator shall be responsible for the manage-
ment and administration of the program and 
shall not be subject to the approval or con-
currence of such Administration officials. 

(i) National Small Business Development Center 
Advisory Board; establishment; membership; 
term; Chairman; advisory and counseling 
functions; meetings; compensation 

(1) There is established a National Small Busi-
ness Development Center Advisory Board (here-
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in referred to as ‘‘Board’’) which shall consist of 
nine members appointed from civilian life by 
the Administrator and who shall be persons of 
outstanding qualifications known to be familiar 
and sympathetic with small business needs and 
problems. No more than three members shall be 
from universities or their affiliates and six shall 
be from small businesses or associations rep-
resenting small businesses. At the time of the 
appointment of the Board, the Administrator 
shall designate one-third of the members and at 
least one from each category whose term shall 
end in two years from the date of appointment, 
a second third whose term shall end in three 
years from the date of appointment, and the 
final third whose term shall end in four years 
from the date of appointment. Succeeding 
Boards shall have three-year terms, with one- 
third of the Board changing each year. 

(2) The Board shall elect a Chairman and ad-
vise, counsel, and confer with the Associate Ad-
ministrator for Small Business Development 
Centers in carrying out the duties described in 
this section. The Board shall meet at least semi-
annually and at the call of the Chairman of the 
Board. Each member of the Board shall be enti-
tled to be compensated at the rate not in excess 
of the per diem, equivalent of the highest rate of 
pay for individuals occupying the position under 
GS–18 of the General Schedule for each day en-
gaged in activities of the Board and shall be en-
titled to be reimbursed for expenses as a mem-
ber of the Board. 

(j) Small business development center advisory 
board; establishment; chairman; conferences 
with director on policy 

(1) Each small business development center 
shall establish an advisory board. 

(2) Each small business development center 
advisory board shall elect a chairman and ad-
vise, counsel, and confer with the director of the 
small business development center on all policy 
matters pertaining to the operation of the small 
business development center, including who may 
be eligible to receive assistance from, and how 
local and regional private consultants may par-
ticipate with the small business development 
center. 

(k) Program examination and certification 

(1) Examination 

Not later than 180 days after October 22, 1994, 
the Administration shall develop and imple-
ment a biennial programmatic and financial 
examination of each small business develop-
ment center established pursuant to this sec-
tion. 

(2) Certification 

The Administration may provide financial 
support, by contract or otherwise, to the asso-
ciation authorized by subsection (a)(3)(A) of 
this section for the purpose of developing a 
small business development center certifi-
cation program. 

(3) Extension or renewal of cooperative agree-
ments 

(A) In general 

In extending or renewing a cooperative 
agreement of a small business development 

center, the Administration shall consider 
the results of the examination and certifi-
cation program conducted pursuant to para-
graphs (1) and (2). 

(B) Certification requirement 

After September 30, 2000, the Administra-
tion may not renew or extend any coopera-
tive agreement with a small business devel-
opment center unless the center has been ap-
proved under the certification program con-
ducted pursuant to this subsection, except 
that the Associate Administrator for Small 
Business Development Centers may waive 
such certification requirement, in the dis-
cretion of the Associate Administrator, upon 
a showing that the center is making a good 
faith effort to obtain certification. 

(l) Contract authority 

The authority to enter into contracts shall be 
in effect for each fiscal year only to the extent 
and in the amounts as are provided in advance 
in appropriations Acts. After the administration 
has entered a contract, either as a grant or a co-
operative agreement, with any applicant under 
this section, it shall not suspend, terminate, or 
fail to renew or extend any such contract unless 
the Administration provides the applicant with 
written notification setting forth the reasons 
therefore and affording the applicant an oppor-
tunity for a hearing, appeal, or other adminis-
trative proceeding under the provisions of chap-
ter 5 of title 5. If any contract or cooperative 
agreement under this section with an entity 
that is covered by this section is not renewed or 
extended, any award of a successor contract or 
cooperative agreement under this section to an-
other entity shall be made on a competitive 
basis. 

(m) Prohibition on certain fees 

A small business development center shall not 
impose or otherwise collect a fee or other com-
pensation in connection with the provision of 
counseling services under this section. 

(Pub. L. 85–536, § 2[21], as added Pub. L. 96–302, 
title II, § 202, July 2, 1980, 94 Stat. 843; amended 
Pub. L. 98–395, § 2, Aug. 21, 1984, 98 Stat. 1366; 
Pub. L. 100–418, title VIII, § 8006(b), Aug. 23, 1988, 
102 Stat. 1557; Pub. L. 100–590, title I, §§ 134, 
135(3), Nov. 3, 1988, 102 Stat. 3006, 3007; Pub. L. 
101–515, title V, §§ 5(a), 6, Nov. 5, 1990, 104 Stat. 
2142; Pub. L. 101–574, title II, § 201(a)(1), title III, 
§ 303, Nov. 15, 1990, 104 Stat. 2818, 2828; Pub. L. 
102–366, title II, §§ 212, 223(a), Sept. 4, 1992, 106 
Stat. 998, 1000; Pub. L. 103–81, § 9(a), Aug. 13, 1993, 
107 Stat. 783; Pub. L. 103–403, title IV, §§ 402–404, 
Oct. 22, 1994, 108 Stat. 4190, 4191; Pub. L. 104–66, 
title II, § 2121, Dec. 21, 1995, 109 Stat. 730; Pub. L. 
104–121, title II, § 214(a), Mar. 29, 1996, 110 Stat. 
859; Pub. L. 104–208, div. D, title I, § 106, Sept. 30, 
1996, 110 Stat. 3009–731; Pub. L. 105–135, title V, 
§§ 502, 506(a), Dec. 2, 1997, 111 Stat. 2622, 2624; Pub. 
L. 105–277, div. C, title IX, § 905, Oct. 21, 1998, 112 
Stat. 2681–710; Pub. L. 106–554, § 1(a)(9) [title V, 
§ 503(e), title VIII, § 804(b)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–695, 2763A–703; Pub. L. 107–20, title II, 
§ 2203(b), July 24, 2001, 115 Stat. 170.) 
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REFERENCES IN TEXT 

Section 20(a), referred to in subsec. (a)(4)(C)(i)(I), (v), 

means section 2[20(a)] of Pub. L. 85–536, as amended, 

which is set out as a note under section 631 of this title. 
Section 312(a) of the Small Business Regulatory En-

forcement Fairness Act of 1996, referred to in subsec. 

(c)(3)(R), probably means section 212(a) of Pub. L. 

104–121, which is set out in a note under section 601 of 

Title 5, Government Organization and Employees, be-

cause Pub. L. 104–121 does not contain a section 312. 
The provisions of title 5 governing appointments in 

the competitive service, referred to in subsec. (h)(1), 

are classified to section 3301 et seq. of Title 5. 
The General Schedule, referred to in subsecs. (h)(1) 

and (i)(2), is set out under section 5332 of Title 5. 

CODIFICATION 

October 22, 1994, referred to in subsec. (k)(1), was in 

the original ‘‘the date of enactment of this subsection’’, 

which was translated as meaning the date of enactment 

of Pub. L. 103–403, which amended subsec. (k) generally, 

to reflect the probable intent of Congress. 
In subsec. (l), ‘‘chapter 7 of title 5’’ substituted for 

‘‘the Administrative Procedure Act’’ on authority of 

Pub. L. 89–554, § 7(b), Sept. 6, 1966, 80 Stat. 631, the first 

section of which enacted Title 5, Government Organiza-

tion and Employees. 

PRIOR PROVISIONS 

A prior section 648 of this title, act July 30, 1953, ch. 

282, title II, § 219, 67 Stat. 239, which related to require-

ments for loans, was omitted as superseded by section 

642 of this title. See Codification note set out under 

section 631 of this title. 
A prior section 2[21] of Pub. L. 85–536 was renumbered 

section 2[36] and is set out as a note under section 631 

of this title. 

AMENDMENTS 

2001—Subsec. (a)(4)(C)(v)(II). Pub. L. 107–20 inserted 

‘‘, or accompanying report language,’’ after ‘‘in appro-

priations Acts’’. 

2000—Subsec. (a)(4)(C). Pub. L. 106–554, § 1(a)(9) [title 

VIII, § 804(b)], amended heading and text of subpar. (C) 

generally, substituting present provisions for provi-

sions providing that the amount of a grant received by 

a State under this section would be equal to the greater 

of $500,000, or the sum of the State’s pro rata share of 

the national program, plus $300,000 in fiscal year 1998, 

$400,000 in fiscal year 1999, and $500,000 in each fiscal 

year thereafter, provisions relating to pro rata reduc-

tions, matching requirement, and exception for grants 

provided to a small business development center to 

carry out the provisions of subsection (c)(3)(G), and 

provisions setting forth appropriations of $85,000,000 for 

fiscal year 1998, $90,000,000 for fiscal year 1999, and 

$95,000,000 for fiscal year 2000 and each fiscal year there-

after. 

Subsec. (c)(3)(T). Pub. L. 106–554, § 1(a)(9) [title V, 

§ 503(e)], substituted ‘‘2003’’ for ‘‘2000’’. 

1998—Subsec. (c)(3)(T). Pub. L. 105–277 added subpar. 

(T). 

1997—Subsec. (a)(1). Pub. L. 105–135, § 502(a)(1), in-

serted ‘‘any women’s business center operating pursu-

ant to section 656 of this title,’’ after ‘‘credit or finance 

corporation,’’, ‘‘or a women’s business center operating 

pursuant to section 656 of this title’’ after ‘‘other than 

an institution of higher education’’, and ‘‘and women’s 

business centers operating pursuant to section 656 of 

this title’’ after ‘‘utilize institutions of higher edu-

cation’’. 

Subsec. (a)(3). Pub. L. 105–135, § 502(a)(2)(A), sub-

stituted ‘‘for the delivery of programs and services to 

the small business community. Such programs and 

services shall be jointly developed, negotiated, and 

agreed upon, with full participation of both parties, 

pursuant to an executed cooperative agreement be-

tween the Small Business Development Center appli-

cant and the Administration’’ for ‘‘, but with recogni-

tion that a partnership exists under this section be-

tween the Administration and the applicant for the de-

livery of assistance to the small business community. 

Services shall be provided pursuant to a negotiated co-

operative agreement with full participation of both 

parties’’. 
Subsec. (a)(3)(C). Pub. L. 105–135, § 502(a)(2)(B), added 

subpar. (C). 
Subsec. (a)(4)(C)(i). Pub. L. 105–135, § 502(a)(3)(A), 

added cl. (i) and struck out heading and text of former 

cl. (i). Text read as follows: ‘‘Except as provided in 

clause (ii), no State receiving funds under this section 

shall receive a grant that exceeds— 
‘‘(I) for fiscal year 1995, the sum of such State’s pro 

rata share of a national program based upon the pop-

ulation of the State as compared to the total popu-

lation in the United States, and $125,000; or 
‘‘(II) in each succeeding fiscal year, the sum of such 

State’s pro rata share of a national program based 

upon the population of the State as compared to the 

total population in the United States, and $200,000.’’ 
Subsec. (a)(4)(C)(iii). Pub. L. 105–135, § 502(a)(3)(B), 

added cl. (iii) and struck out former cl. (iii) which read 

as follows: 
‘‘(iii) AMOUNT.—The amount of the national program 

shall be— 
‘‘(I) $70,000,000 through September 30, 1996; 
‘‘(II) $77,500,000 from October 1, 1996 through Sep-

tember 30, 1997; and 
‘‘(III) $85,000,000 beginning October 1, 1997.’’ 

Subsec. (a)(6)(C). Pub. L. 105–135, § 502(a)(4), added sub-

par. (C). 
Subsec. (c)(3). Pub. L. 105–135, § 502(b)(4), redesignated 

closing provisions as par. (4). Former par. (4) redesig-

nated (5). 
Subsec. (c)(3)(A). Pub. L. 105–135, § 502(b)(1)(A), sub-

stituted ‘‘businesses, including—’’ for ‘‘businesses;’’ in 

introductory provisions and added cls. (i) to (iv). 
Subsec. (c)(3)(B). Pub. L. 105–135, § 502(b)(1)(B), re-

aligned margins. 
Subsec. (c)(3)(C). Pub. L. 105–135, § 502(b)(1)(B), (C), re-

aligned margins and inserted ‘‘and the Administration’’ 

after ‘‘Small Business Development Center’’. 
Subsec. (c)(3)(D) to (G), (M) to (O), (Q), (R). Pub. L. 

105–135, § 502(b)(1)(B), realigned margins. 
Subsec. (c)(3)(S). Pub. L. 105–135, § 506(a), added sub-

par. (S). 
Subsec. (c)(4). Pub. L. 105–135, § 502(b)(4), redesignated 

closing provisions of par. (3) as (4). Former par. (4) re-

designated (5). 
Subsec. (c)(5). Pub. L. 105–135, § 502(b)(3), redesignated 

par. (4) as (5). Former par. (5) redesignated (6). 
Pub. L. 105–135, § 502(b)(2), realigned margins, sub-

stituted ‘‘subsection (a)(1) of this section’’ for ‘‘para-

graph (a)(1)’’ and ‘‘whichever date occurs last,’’ for 

‘‘which ever date occurs last,,’’. 
Subsec. (c)(6) to (8). Pub. L. 105–135, § 502(b)(3), redes-

ignated pars. (5) to (7) as (6) to (8), respectively. 
Subsec. (l). Pub. L. 105–135, § 502(c), inserted at end ‘‘If 

any contract or cooperative agreement under this sec-

tion with an entity that is covered by this section is 

not renewed or extended, any award of a successor con-

tract or cooperative agreement under this section to 

another entity shall be made on a competitive basis.’’ 
Subsec. (m). Pub. L. 105–135, § 502(d), added subsec. 

(m). 
1996—Subsec. (c)(3)(Q), (R). Pub. L. 104–121 added sub-

pars. (Q) and (R). 
Subsec. (c)(7). Pub. L. 104–208, § 106(a)(2)(A), sub-

stituted ‘‘Associate Administrator for Small Business 

Development Centers’’ for ‘‘Deputy Associate Adminis-

trator of the Small Business Development Center pro-

gram’’. 

Subsec. (h). Pub. L. 104–208, § 106(a)(1), amended sub-

sec. (h) generally. Prior to amendment, subsec. (h) read 

as follows: 

‘‘(h)(1) The Administrator shall appoint a Associate 

Administrator for Small Business Development Centers 

who shall report to an official who is not more than one 

level below the Office of the Administrator and who 
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shall serve without regard to the provisions of title 5 

governing appointments in the competitive service, and 

without regard to chapter 51, and subchapter III of 

chapter 53 of such title relating to classification and 

General Schedule pay rates, but at a rate not less than 

the rate of GS–17 of the General Schedule. 
‘‘(2) The sole responsibility of the Associate Adminis-

trator for Small Business Development Centers shall be 

to administer the small business development center 

program. Duties of the position shall include, but are 

not limited to, recommending the annual program 

budget, reviewing the annual budgets submitted by 

each applicant, establishing appropriate funding levels 

therefore, selecting applicants to participate in this 

program, implementing the provisions of this section, 

maintaining a clearinghouse to provide for the dissemi-

nation and exchange of information between small 

business development centers and conducting audits of 

recipients of grants under this section. The Associate 

Administrator for Small Business Development Centers 

shall confer with and seek the advise and counsel of the 

Board in carrying out the responsibilities described in 

this subsection.’’ 
Subsec. (i)(2). Pub. L. 104–208, § 106(a)(2)(B), sub-

stituted ‘‘Associate Administrator for Small Business 

Development Centers’’ for ‘‘Deputy Associate Adminis-

trator for Management Assistance’’. 
Subsec. (k)(3). Pub. L. 104–208, § 106(b), amended head-

ing and text of par. (3) generally. Prior to amendment, 

text read as follows: ‘‘In extending or renewing a coop-

erative agreement of a small business development cen-

ter, the Administration shall consider the results of the 

examination and certification program conducted pur-

suant to paragraphs (1) and (2).’’ 
Subsec. (l). Pub. L. 104–208, § 106(c), amended heading 

and text of subsec. (l) generally. Prior to amendment, 

text read as follows: ‘‘The authority to enter into con-

tracts shall be in effect for each fiscal year only to the 

extent or in the amounts as are provided in advance in 

appropriations Acts. After the administration has en-

tered a contract, either as a grant or a cooperative 

agreement, with any applicant under this section, it 

shall not suspend, terminate or fail to renew or extend 

any such contract unless the Administration provides 

the applicant with written notification setting forth 

the reasons therefor and affording the applicant an op-

portunity for a hearing, appeal or other administrative 

proceeding under the provisions of chapter 7 of title 5.’’ 
1995—Subsec. (g). Pub. L. 104–66 amended subsec. (g) 

generally. Prior to amendment, subsec. (g) read as fol-

lows: ‘‘The National Aeronautics and Space Adminis-

tration and industrial application centers supported by 

the National Aeronautics and Space Administration 

are authorized and directed to cooperate with small 

business development centers participating in this pro-

gram. The National Aeronautics and Space Administra-

tion shall report annually on the performance of such 

industrial application centers with recommendations 

to the Administration and the Congress on how such in-

dustrial application centers can be strengthened and 

expanded. The National Aeronautics and Space Admin-

istration shall include in its report to Congress infor-

mation on the ability of industrial application centers 

to interact with the Nation’s small business commu-

nity and recommendations to the Administration on 

continued funding.’’ 
1994—Subsec. (a)(4). Pub. L. 103–403, § 402, amended 

par. (4) generally. Prior to amendment, par. (4) read as 

follows: ‘‘Except as provided in paragraph (4), the Ad-

ministration shall require, as a condition to any grant 

(or amendment or modification thereof) made to an ap-

plicant under this section that an additional amount 

(excluding any fees collected from recipients of such as-

sistance) equal to the amount of such grant be provided 

from sources other than the Federal Government: Pro-

vided, That the additional amount shall not include any 

amount of indirect costs or in-kind contributions paid 

for under any Federal program, nor shall such indirect 

costs or in-kind contributions exceed 50 per centum of 

the non-Federal additional amount: Provided further, 

That no recipient of funds under this section shall re-

ceive a grant which would exceed its pro rata share of 

a $70,000,000 program based upon the population to be 

served by the Small Business Development Center as 

compared to the total population of the United States, 

plus $100,000 for each State, but no State shall receive 

less than $200,000.’’ 
Subsec. (a)(5). Pub. L. 103–403, § 403, amended par. (5) 

generally, substituting present provisions for former 

provisions which required matching amount from non- 

Federal sources equal to amount of Federal grant. 
Subsec. (k). Pub. L. 103–403, § 404, amended subsec. (k) 

generally. Prior to amendment, subsec. (k) read as fol-

lows: ‘‘Within six months of August 21, 1984, the Admin-

istration shall develop and implement a program pro-

posal for onsite evaluation of each Small Business De-

velopment Center. Such evaluation shall be conducted 

at least once every two years and shall provide for the 

participation of a representative of at least one other 

Small Business Development Center on a cost-reim-

bursement basis.’’ 
1993—Subsec. (c)(7). Pub. L. 103–81 substituted ‘‘sys-

tem. Subject to amounts approved in advance in appro-

priations Acts, the Administration may make grants or 

enter cooperative agreements with one or more centers 

to carry out the provisions of this paragraph. Said 

grants or cooperative agreements shall be awarded for 

periods of no more than five years duration. The 

matching funds provisions of subsection (a) of this sec-

tion shall not be applicable to grants or cooperative 

agreements under this paragraph. The system shall’’ 

for ‘‘system which will’’ in introductory provisions. 
1992—Subsec. (a)(3)(A), (B). Pub. L. 102–366, § 223(a), 

added subpars. (A) and (B). 
Subsec. (c)(3)(D) to (G). Pub. L. 102–366, § 212, redesig-

nated former subpars. (E) to (G) as (D) to (F), respec-

tively, added subpar. (G), and struck out former subpar. 

(D) which read as follows: ‘‘assisting small businesses 

in developing and implementing marketing and produc-

tion strategies that will enable them to better compete 

within the domestic market;’’. 
1990—Subsec. (a)(1). Pub. L. 101–515, § 6, struck out pe-

riod at end of first sentence and inserted ‘‘: Provided, 

That after December 31, 1990, the Administration shall 

not make a grant to any applicant other than an insti-

tution of higher education as a Small Business Devel-

opment Center unless the applicant was receiving a 

grant (including a contract or cooperative agreement) 

on such date. The Administration shall require any ap-

plicant for a small business development center grant 

with performance commencing on or after January 1, 

1992 to have its own budget and to primarily utilize in-

stitutions of higher education to provide services to the 

small business community.’’ 
Subsec. (a)(4). Pub. L. 101–515, § 5(a), and Pub. L. 

101–574, § 201(a)(1), amended par. (4) identically, sub-

stituting ‘‘Provided further, That no recipient of funds 

under this section shall receive a grant which would ex-

ceed its pro rata share of a $70,000,000 program based 

upon the population to be served by the Small Business 

Development Center as compared to the total popu-

lation of the United States, plus $100,000 for each State, 

but no State shall receive less than $200,000.’’ for ‘‘Pro-

vided further, That no recipient of funds under this sec-

tion shall receive a grant which would exceed its pro 

rata share of a $65,000,000 program based upon the popu-

lation to be served by the Small Business Development 

Center as compared to the total population in the 

United States, or $200,000, whichever is greater.’’ 
Subsec. (c)(3)(M) to (P). Pub. L. 101–574, § 303, added 

subpars. (M) to (O) and redesignated former subpar. (M) 

as (P). 
1988—Subsec. (a)(1). Pub. L. 100–418, § 8006(b)(1), in-

serted provision relating to management and technical 

assistance regarding small business participation in 

international markets, export promotion and tech-

nology transfer. 
Subsec. (a)(2) to (6). Pub. L. 100–418, § 8006(b)(2), (3), 

added par. (2), redesignated former pars. (2) to (4) as (3) 

to (5), respectively, and added par. (6). 
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Subsec. (c)(3)(B) to (M). Pub. L. 100–418, § 8006(b)(4), 

(5), added subpars. (B) to (G), redesignated former sub-

pars. (C) to (H) as (H) to (M), respectively, and struck 

out former subpar. (B) which read as follows: ‘‘assisting 

in technology transfer, research, and coupling from ex-

isting sources to small businesses;’’. 
Subsec. (c)(5). Pub. L. 100–590, § 135(3), inserted ‘‘or the 

date the Administration notifies the grantee funded 

under subsection (a)(1) of this section that funds are 

available for grant applications pursuant to subsection 

(a)(6) of this section, which ever date occurs last,’’ after 

‘‘such center’’. 
Pub. L. 100–418, § 8006(b)(6), added par. (5). 
Subsec. (c)(6), (7). Pub. L. 100–418, § 8006(b)(6), added 

pars. (6) and (7). 
Subsecs. (d) to (g). Pub. L. 100–418, § 8006(b)(7), added 

subsec. (d) and redesignated former subsecs. (d) to (f) as 

(e) to (g), respectively. Former subsec. (g) redesignated 

(h). 
Subsec. (h). Pub. L. 100–590, § 134(1), (2), which directed 

that subsec. (g) be amended by substituting ‘‘Associate 

Administrator for Small Business Development Cen-

ters’’ for ‘‘Deputy Associate Administrator for Manage-

ment Assistance’’ in three places, and in par. (1) by sub-

stituting ‘‘an official who is not more than one level 

below the Office of the Administrator’’ for ‘‘the Associ-

ate Administrator for Management Assistance’’, was 

executed to subsec. (h) to reflect the probable intent of 

Congress and the intervening redesignation of subsec. 

(g) as (h) by section 8006(b)(7) of Pub. L. 100–418. 
Pub. L. 100–418, § 8006(b)(7), redesignated former sub-

sec. (g) as (h). Former subsec. (h) redesignated (i). 
Subsecs. (i) to (k). Pub. L. 100–418, § 8006(b)(7), redesig-

nated former subsecs. (h) to (j) as (i) to (k), respec-

tively. Former subsec. (k) redesignated (l). 
Subsec. (l) Pub. L. 100–590, § 134(3), which directed that 

subsec. (k) be amended by inserting provisions which 

prohibited Administration from suspending, terminat-

ing or failing to renew or extend any contract without 

written notification and opportunity for hearing, ap-

peal or other administrative proceeding, was executed 

to subsec. (l) to reflect the probable intent of Congress 

and the intervening redesignation of subsec. (k) as (l) 

by section 8006(b)(7) of Pub. L. 100–418. 
Pub. L. 100–418, § 8006(b)(7), redesignated former sub-

sec. (k) as (l). 
1984—Subsec. (a)(1). Pub. L. 98–395, § 2(1), inserted 

‘‘The term of such grants shall be made on a calendar 

year basis or to coincide with the Federal fiscal year.’’ 
Subsec. (a)(2) to (4). Pub. L. 98–395, § 2(2), added pars. 

(2) to (4). Former par. (2), which contained provisions 

similar to par. (3), was struck out. 
Subsec. (b)(1). Pub. L. 98–395, § 2(3), substituted ‘‘Fi-

nancial’’ for ‘‘During fiscal years 1981, 1982, and 1983, fi-

nancial’’. 
Subsec. (c)(2). Pub. L. 98–395, § 2(4), inserted in provi-

sions preceding subpar. (A) ‘‘The facilities and staff of 

each Small Business Development Center shall be lo-

cated in such places as to provide maximum accessibil-

ity and benefits to the small businesses which the cen-

ter is intended to serve.’’ 
Subsec. (c)(2)(A). Pub. L. 98–395, § 2(5), substituted 

‘‘including a full-time director who shall have the au-

thority to make expenditures under the center’s budget 

and who shall manage the program activities;’’ for ‘‘in-

cluding a staff director to manage the program activi-

ties.’’ 
Subsec. (e). Pub. L. 98–395, § 2(6), substituted provi-

sions authorizing the National Science Foundation to 

cooperate with the Administration and with Small 

Business Development Centers in developing and estab-

lishing programs to support the centers, for former pro-

visions which related to the National Science Founda-

tion and innovation centers, and reports to be made to 

the Administration and Congress. 
Subsec. (h)(2). Pub. L. 98–395, § 2(7), substituted ‘‘at 

least semiannually’’ for ‘‘at least quarterly’’. 
Subsec. (i)(1). Pub. L. 98–395, § 2(8), substituted 

‘‘shall’’ for ‘‘may’’. 
Subsec. (j). Pub. L. 98–395, § 2(9), substituted provi-

sions mandating that the Administration develop and 

implement program proposals for onsite evaluation of 

each Small Business Development Center for provisions 

which related to the establishment of program evalua-

tion plans and their submission to Congressional com-

mittees. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENTS 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

Amendment by Pub. L. 104–121 effective on expiration 

of 90 days after Mar. 29, 1996, see section 216 of Pub. L. 

104–121, set out in a Small Business Regulatory Fair-

ness note under section 601 of Title 5, Government Or-

ganization and Employees. 

EFFECTIVE DATE OF 1990 AMENDMENTS 

Section 201(a)(2) of Pub. L. 101–574 provided that: 

‘‘The amendment made by paragraph (1) [amending this 

section] shall apply to contracts, grants, or cooperative 

agreements for performance commencing on or after 

October 1, 1991. Contracts, grants, or cooperative agree-

ments the performance of which commences before Oc-

tober 1, 1991, shall receive funding for the entire term 

of performance without regard to the amendment made 

by paragraph (1) and according to the State’s pro rata 

share of a $65,000,000 program as computed on the effec-

tive date of this section [Nov. 15, 1990] under population 

estimates used for calendar year 1990 agreements, plus 

$50,000 for each State, but no State shall receive less 

than $200,000.’’ 

Section 5(c) of Pub. L. 101–515 provided that: ‘‘The 

amendments to the second proviso in subsection (a)(4) 

[15 U.S.C. 648(a)(4)] made by subsection (a) of this sec-

tion shall apply to contracts, grants or cooperative 

agreements for performance commencing on or after 

October 1, 1991; contracts, grants or cooperative agree-

ments for performance commencing prior thereto shall 

receive funding for the entire term of performance 

without regard to this amendment and according to the 

State’s pro rata share of a $65,000,000 program as com-

puted on the effective date of this section [Nov. 5, 1990] 

under population estimates used for calendar year 1990 

agreements, plus $50,000 for each State, but no State 

shall receive less than $200,000.’’ 

EFFECTIVE AND TERMINATION DATES 

Section 204 of Pub. L. 96–302, as amended by Pub. L. 

98–177, Nov. 29, 1983, 97 Stat. 1125; Pub. L. 98–395, § 4, 

Aug. 21, 1984, 98 Stat. 1368; Pub. L. 101–162, title V, (6), 

Nov. 21, 1989, 103 Stat. 1028, which provided for the re-

peal, effective Oct. 1, 1991, of sections 201 and 202 of 

Pub. L. 96–302, which enacted this section and provi-

sions set out as a note under section 631 of this title 

and redesignated section 2[21] as 2[30] of Pub. L. 85–536, 

set out as a note under section 631 of this title, was re-

pealed by Pub. L. 101–515, § 5(b), Nov. 5, 1990, 104 Stat. 

2142, and Pub. L. 101–574, title II, § 201(b), Nov. 15, 1990, 

104 Stat. 2818. 

Section effective Oct. 1, 1980, see section 507 of Pub. 

L. 96–302, set out as an Effective Date of 1980 Amend-

ment note under section 631 of this title. 

SHORT TITLE 

For short title of title II of Pub. L. 96–302 as the 

Small Business Development Center Act of 1980, see 

Short Title of 1980 Amendment note set out under sec-

tion 631 of this title. 

REGULATIONS 

Section 223(b) of Pub. L. 102–366, as amended by Pub. 

L. 103–81, § 9(c), Aug. 13, 1993, 107 Stat. 783, provided 

that: ‘‘Not later than 180 days after the date of enact-
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ment of this Act [Sept. 4, 1992], the Administrator of 

the Small Business Administration shall submit to the 

Committees on Small Business and the Committees on 

Appropriations of the Senate and the House of Rep-

resentatives, proposed regulations for the Small Busi-

ness Development Center Program authorized by sec-

tion 21 of the Small Business Act (15 U.S.C. 648).’’ 

SMALL BUSINESS TECHNOLOGY TRANSFER 

DEMONSTRATION PROGRAM 

Section 231 of Pub. L. 101–574, as amended by Pub. L. 

102–564, title III, § 302, Oct. 28, 1992, 106 Stat. 4262, pro-

vided that: 
‘‘(a) ESTABLISHMENT.—There is established within the 

Small Business Administration a Small Business Tech-

nology Transfer Demonstration Program (hereafter re-

ferred to as the ‘Program’). 
‘‘(b) PURPOSE OF PROGRAM.—The purpose of the Pro-

gram is to demonstrate the feasibility of providing 

small businesses with education, training, and tech-

nical assistance with respect to technology transfer 

and application through an eligible entity. 
‘‘(c) PROGRAM ACTIVITIES.—The eligible entity shall 

undertake, through a regional network of participating 

community and technical colleges, a program of activi-

ties to provide small business concerns training and as-

sistance with respect to— 
‘‘(1) technological innovations, 
‘‘(2) statistical process control, 
‘‘(3) computer-assisted design, 
‘‘(4) computer-assisted manufacturing and com-

puter-integrated manufacturing, 
‘‘(5) implementation and deployment of tele-

communications and other interactive systems, and 
‘‘(6) other new equipment and advanced manufac-

turing processes. 
‘‘(d) COOPERATIVE AGREEMENT.—The Administration 

is authorized to award a cooperative agreement to an 

eligible entity to undertake a demonstration program 

pursuant to this subsection. 
‘‘(e) REGULATIONS.— 

‘‘(1) IN GENERAL.—The Administrator shall issue 

regulations for the implementation of the Program 

within 180 days of the date of the enactment of this 

Act [Nov. 15, 1990]. 
‘‘(2) ALLOCATION OF FUNDING.—In addition to any 

other matters which the Administration deems ap-

propriate, such Program regulations shall provide for 

the allocation of funds among the educational insti-

tutions that comprise the eligible entity on the basis 

of scope of the assistance and training activities to be 

offered small business concerns under the Program 

and the capability of the educational institution to 

provide such Program activities. 
‘‘(f) USE OF SMALL BUSINESS DEVELOPMENT CENTERS 

AND OTHER RESOURCES.—In implementing the Program, 

the Administrator shall assure that the eligible entity 

uses to the maximum extent feasible Small Business 

Development Centers, receiving support pursuant to 

section 21 of the Small Business Act (15 U.S.C. 648), and 

other available sources in conducting the Program. 
‘‘(g) DURATION OF THE PROGRAM.—The Program shall 

terminate on September 30, 1995. 
‘‘(h) REPORT.—The Administrator shall monitor the 

implementation of the Program established by this sec-

tion and submit a report evaluating such implementa-

tion to the Committees on Small Business of the Sen-

ate and the House of Representatives by not later than 

June 30, 1993, including appropriate recommendations 

regarding continuation of the Program and its exten-

sion to other regions in the country. 
‘‘(i) AUTHORIZATION.—There is authorized to be appro-

priated to the Small Business Administration $5,000,000 

for each of the fiscal years 1994 and 1995 1993 [sic] to 

carry out the Program established by this section. 
‘‘(j) DEFINITIONS.—For purposes of this section: 

‘‘(1) The term ‘eligible entity’ means the Commu-

nity College Association for Technology Transfer or, 

if such organization is not available, another not-for- 

profit association of community and technical col-

leges determined to be eligible for an award of a coop-

erative agreement, under the regulations issued pur-

suant to subsection (e). 

‘‘(2) The term ‘Community College Association for 

Technology Transfer’ (‘CCATT’) means a coalition 

currently composed of 16 community and technical 

colleges located in the Midwest which has proposed a 

cooperative regional program for technology transfer 

and application for the benefit of small businesses to 

revitalize the regional economy.’’ 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 636, 654, 657c of 

this title. 

§ 648a. Repealed. Pub. L. 102–140, title VI, 
§ 609(e), Oct. 28, 1991, 105 Stat. 826 

Section, Pub. L. 85–536, § 2[21A], as added Pub. L. 

101–515, title V, § 9(a), Nov. 5, 1990, 104 Stat. 2144, related 

to Small Business Development Center Technical As-

sistance Program. 

EFFECTIVE DATE OF REPEAL; TERMINATION OF FUNDING 

Section 609(e) of Pub. L. 102–140 provided that: ‘‘Not-

withstanding any other law, no funds shall be appro-

priated to carry out section 21A of the Small Business 

Act [15 U.S.C. 648a] after September 30, 1991, and such 

section is repealed October 1, 1992.’’ 

§ 649. Office of International Trade 

(a) Establishment 

There is established within the Administra-
tion an Office of International Trade which shall 
implement the programs pursuant to this sec-
tion. 

(b) Development of distribution network; mar-
keting of programs and dissemination of in-
formation; bilingual job applicants 

The Office, working in close cooperation with 
the Department of Commerce and other relevant 
Federal agencies, Small Business Development 
Centers engaged in export promotion efforts, re-
gional and local Administration offices, the 
small business community, and relevant State 
and local export promotion programs, shall— 

(1) assist in developing a distribution net-
work for existing trade promotion, trade fi-
nance, trade adjustment, trade remedy assist-
ance and trade data collection programs 
through use of the Administration’s regional 
and local offices and the Small Business De-
velopment Center network; 

(2) assist in the aggressive marketing of 
these programs and the dissemination of mar-
keting information, including computerized 
marketing data, to the small business commu-
nity; and 

(3) give preference in hiring or approving the 
transfer of any employee into the Office or to 
a position described in paragraph (8) below to 
otherwise qualified applicants who are fluent 
in a language in addition to English. Such em-
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1 So in original. The period probably should be a semicolon. 

ployees shall accompany foreign trade mis-
sions if designated by the director of the Office 
and shall be available as needed to translate 
documents, interpret conversations and facili-
tate multilingual transactions including pro-
viding referral lists for translation services if 
required. 

(c) Promotion of sales opportunities for goods 
and services abroad 

The Office shall promote sales opportunities 
for small business goods and services abroad. To 
accomplish this objective the office shall— 

(1) in cooperation with the Department of 
Commerce, other relevant agencies, regional 
and local Administration offices, the Small 
Business Development Center network, and 
State programs, develop a mechanism for (A) 
identifying sub-sectors of the small business 
community with strong export potential; (B) 
identifying areas of demand in foreign mar-
kets; (C) prescreening foreign buyers for com-
mercial and credit purposes; and (D) assisting 
in increasing international marketing by dis-
seminating relevant information regarding 
market leads, linking potential sellers and 
buyers, and catalyzing the formation of joint 
ventures, where appropriate; 

(2) in cooperation with the Department of 
Commerce, actively assist small businesses in 
the formation and utilization of export trad-
ing companies, export management companies 
and research and development pools author-
ized under section 638 of this title; 

(3) work in conjunction with other Federal 
agencies, regional and local offices of the Ad-
ministration, the Small Business Development 
Center network, and the private sector to 
identify and publicize existing translation 
services, including those available through 
colleges and universities participating in the 
Small Business Development Center Program; 

(4) work closely with the Department of 
Commerce and other relevant Federal agencies 
to— 

(A) collect, analyze and periodically up-
date relevant data regarding the small busi-
ness share of United States exports and the 
nature of State exports (including the pro-
duction of Gross State Produce figures) and 
disseminate that data to the public and to 
Congress; 

(B) make recommendations to the Sec-
retary of Commerce and to Congress regard-
ing revision of the SIC codes to encompass 
industries currently overlooked and to cre-
ate SIC codes for export trading companies 
and export management companies; 

(C) improve the utility and accessibility of 
existing export promotion programs for 
small businesses; and 

(D) increase the accessibility of the Export 
Trading Company contact facilitation serv-
ice; 

(5) make available to the small business 
community information regarding conferences 
on exporting and international trade spon-
sored by the public and private sector.1 

(6) provide small businesses with access to 
current and complete export information by— 

(A) making available, at the Administra-
tion’s regional offices through cooperation 
with the Department of Commerce, export 
information, including, but not limited to, 
the worldwide information and trade system 
and world trade data reports; 

(B) maintaining a current list of financial 
institutions that finance export operations; 

(C) maintaining a current directory of all 
Federal, regional, State and private sector 
programs that provide export information 
and assistance to small businesses; and 

(D) preparing and publishing such reports 
as it determines to be necessary concerning 
market conditions, sources of financing, ex-
port promotion programs, and other infor-
mation pertaining to the needs of small 
business exporting firms so as to insure that 
the maximum information is made available 
to small businesses in a readily usable form; 

(7) encourage through cooperation with the 
Department of Commerce, greater small busi-
ness participation in trade fairs, shows, mis-
sions, and other domestic and overseas export 
development activities of the Department of 
Commerce; and 

(8) facilitate decentralized delivery of export 
information and assistance to small businesses 
by assigning full-time export development spe-
cialists to each Administration regional office 
and assigning primary responsibility for ex-
port development to one person in each dis-
trict office. Such specialists shall— 

(A) assist small businesses in obtaining ex-
port information and assistance from other 
Federal departments and agencies; 

(B) maintain a current directory of all pro-
grams which provide export information and 
assistance to small businesses within the re-
gion; 

(C) encourage financial institutions to de-
velop and expand programs for export fi-
nancing; 

(D) provide advice to Administration per-
sonnel involved in granting loans, loan guar-
antees, and extensions and revolving lines of 
credit, and providing other forms of assist-
ance to small businesses engaged in exports; 
and 

(E) within one hundred and eighty days of 
their appointment, participate in training 
programs designed by the Administrator, in 
conjunction with the Department of Com-
merce and other Federal departments and 
agencies, to study export programs and to 
examine small businesses’ needs for export 
information and assistance. 

(d) Access to export and pre-export financing 
programs 

The Office shall work in cooperation with the 
Export-Import Bank of the United States, the 
Department of Commerce, other relevant Fed-
eral agencies, and the States to develop a pro-
gram through which export specialists in the re-
gional offices of the Administration, regional 
and local loan officers, and Small Business De-
velopment Center personnel can facilitate the 
access of small businesses to relevant export fi-
nancing programs of the Export-Import Bank of 
the United States and to export and pre-export 
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financing programs available from the Adminis-
tration and the private sector. To accomplish 
this goal, the Office shall work in cooperation 
with the Export-Import Bank and the small 
business community, including small business 
trade associations, to— 

(1) aggressively market existing Administra-
tion export financing and pre-export financing 
programs; 

(2) identify financing available under various 
Export-Import Bank programs, and aggres-
sively market those programs to small busi-
nesses; 

(3) assist in the development of financial 
intermediaries and facilitate the access of 
those intermediaries to existing financing pro-
grams; 

(4) promote greater participation by private 
financial institutions, particularly those insti-
tutions already participating in loan programs 
under this chapter, in export finance; and 

(5) provide for the participation of appro-
priate Administration personnel in training 
programs conducted by the Export-Import 
Bank. 

(e) Counseling small businesses; proceedings re-
lated to trade laws; access to trade remedy 
proceedings 

The Office shall— 
(1) work in cooperation with other Federal 

agencies and the private sector to counsel 
small businesses with respect to initiating and 
participating in any proceedings relating to 
the administration of the United States trade 
laws; and 

(2) work with the Department of Commerce, 
the Office of the United States Trade Rep-
resentative, and the International Trade Com-
mission to increase access to trade remedy 
proceedings for small businesses. 

(f) Annual reports to Congress 

The Office shall report to the Committees on 
Small Business of the House of Representatives 
and the Senate on an annual basis as to its 
progress in implementing the requirements 
under this section. 

(g) Cooperative studies and reports to Congres-
sional committees on selected issues; recom-
mendations 

The Office, in cooperation, where appropriate, 
with the Division of Economic Research of the 
Office of Advocacy, and with other Federal agen-
cies, shall undertake studies regarding the fol-
lowing issues and shall report to the Commit-
tees on Small Business of the House of Rep-
resentatives and the Senate, and to other rel-
evant Committees of the House and Senate 
within 6 months after August 23, 1988, with spe-
cific recommendations on— 

(1) the viability and cost of establishing an 
annual, competitive small business export in-
centive program similar to the Small Business 
Innovation Research program and alternative 
methods of structuring such a program; 

(2) methods of streamlining trade remedy 
proceedings to increase access for, and reduce 
expenses incurred by, smaller firms; 

(3) methods of improving the current small 
business foreign sales corporation tax incen-

tives and providing small businesses with 
greater benefits from this initiative; 

(4) methods of identifying potential export 
markets for United States small businesses; 
maintaining and disseminating current for-
eign market data; and devising a comprehen-
sive export marketing strategy for United 
States small business goods and services, and 
shall include data on the volume and dollar 
amount of goods and services, identified by 
type, imported by United States trading part-
ners over the past 10 years; and 

(5) the results of a survey of major United 
States trading partners to identify the domes-
tic policies, programs and incentives, and the 
private sector initiatives, which exist to en-
courage the formation and growth of small 
business. 

(Pub. L. 85–536, § 2[22], as added Pub. L. 96–481, 
title I, § 113(a), Oct. 21, 1980, 94 Stat. 2323; amend-
ed Pub. L. 100–418, title VIII, § 8003, Aug. 23, 1988, 
102 Stat. 1554.) 

PRIOR PROVISIONS 

A prior section 649, act July 30, 1953, ch. 282, title II, 

§ 220, 67 Stat. 240, which required a fair charge for use 

of Government-owned property, was omitted as super-

seded by section 643 of this title. See Codification note 

set out under section 631 of this title. 

AMENDMENTS 

1988—Subsecs. (b) to (g). Pub. L. 100–418 added subsec. 

(b), redesignated former subsec. (b) as (c) and added 

pars. (1) to (5) and redesignated former pars. (1) to (3) 

as (6) to (8), respectively, and added subsecs. (d) to (g). 

EFFECTIVE DATE 

Section 113(b) of Pub. L. 96–481 provided that: ‘‘The 

amendment made by subsection (a) [enacting this sec-

tion] shall take effect on October 1, 1980, or the date of 

enactment of this Act [Oct. 21, 1980], whichever occurs 

later.’’ 

SHORT TITLE 

For short title of part B of title I of Pub. L. 96–481 as 

the Small Business Export Expansion Act of 1980, see 

Short Title of 1980 Amendment note set out under sec-

tion 631 of this title. 

CONGRESSIONAL DECLARATION OF POLICY 

Section 111 of title I of Pub. L. 96–481 provided that: 

‘‘(a) The Congress finds and declares that— 

‘‘(1) a strong export policy is essential to the health 

and well-being of the United States economy; 

‘‘(2) exports of goods and services account for one 

out of every six jobs in the manufacturing sector and 

10 per centum of the gross national product. 

‘‘(3) every billion dollars in new exports is esti-

mated to provide forty thousand jobs; 

‘‘(4) there is increased and fierce competition in 

international markets to United States goods and 

services; 

‘‘(5) small businesses account for no more than 10 

per centum of all United States export sales; 

‘‘(6) Federal Government programs are not suffi-

ciently responsive to the needs of small business for 

export education and development of overseas mar-

keting opportunities necessary to insure that small 

businesses realize their potential; and 

‘‘(7) it is in the national interest to systematically 

and consistently promote and encourage small busi-

ness participation in international markets. 

‘‘(b) It is therefore the purpose of this part [enacting 

this section, amending section 636 of this title, and en-

acting provisions set out as notes under sections 631 
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and 649 of this title] to encourage and promote small 

business exporting by— 
‘‘(1) providing educational and marketing assist-

ance to small businesses; 
‘‘(2) insuring better access to export information 

and assistance for small businesses by upgrading and 

expanding the export development programs and 

services of the Department of Commerce and the 

Small Business Administration; and 
‘‘(3) promoting the competitive viability of such 

firms in export trade and encouraging increased tour-

ism in the United States by creating a program to 

provide limited financial, technical, and management 

assistance as may be necessary.’’ 

§ 649a. Omitted 

CODIFICATION 

Section, Pub. L. 98–481, title III, § 301(a)–(d), Oct. 21, 

1980, 94 Stat. 2330, which related to establishment, 

staffing, functions, evaluation, and reporting require-

ments of export promotion centers, terminated Oct. 1, 

1983. 

EFFECTIVE AND TERMINATION DATES 

Section 301(e) of Pub. L. 96–481 provided that: ‘‘This 

section shall take effect on October 1, 1980, or on the 

date of the enactment of this section [Oct. 21, 1980] 

whichever occurs later and shall expire on October 1, 

1983.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 649b, 649d of 

this title. 

§ 649b. Grants, contracts and cooperative agree-
ments for international marketing programs 

(a) Limitations and restrictions 

The Secretary of Commerce (hereinafter re-
ferred to as the ‘‘Secretary’’) is authorized to 
make grants (including contracts and coopera-
tive agreements) to a qualified applicant to en-
courage the development and implementation of 
a small business international marketing pro-
gram (hereinafter referred to as ‘‘the program’’). 
Each qualified applicant under sections 649a to 
649d of this title may receive a Federal grant 
not to exceed $150,000 annually for each of three 
years: Provided, That not more than one-third of 
these Federal funds may be used for the purpose 
of hiring personnel. Nothing in this section shall 
be construed as authorizing the Secretary to 
enter into contracts or incur obligations except 
to such extent and in such amounts as are pro-
vided in appropriation Acts. 

(b) Eligibility 

(1) To be eligible for a grant under this sec-
tion, an applicant proposing to carry out a small 
business international marketing program must 
submit to the Secretary an application dem-
onstrating, at a minimum: 

(A) the geographical area to be served; 
(B) the number of firms to be assisted; 
(C) the staff required to administer the pro-

gram; 
(D) the means to counsel small businesses 

interested in pursuing export sales, including 
providing information concerning available fi-
nancing, credit insurance, tax treatment, po-
tential markets and marketing assistance, ex-
port pricing, shipping, documentation, and 
foreign financing and business customs; 

(E) the ability to provide market analysis of 
the export potential of small business con-
cerns; and 

(F) the capability for developing contacts 
with potential foreign customers and distribu-
tors for small business and their products, 
including arrangements and sponsorship of 
foreign trade missions for small business con-
cerns to meet with identified potential cus-
tomers, distributors, sales representatives, 
and organizations interested in licensing or 
joint ventures: Provided, however, That no por-
tion of any Federal funds may be used to di-
rectly underwrite any small business partici-
pation in foreign trade missions abroad. 

(2) Program services shall be provided to small 
business concerns through outreach services at 
the most local level practicable. 

(3) Each small business international market-
ing program shall have a full-time staff director 
to manage program activities, and access to ex-
port specialists to counsel and to assist small 
business clients in international marketing. 

(c) Advisory board establishment 

(1) Each small business international market-
ing program shall establish an advisory board of 
nine members to be appointed by the staff direc-
tor of the program, not less than five members 
of whom shall be small business persons or rep-
resentatives of small business associations. 

(2) Each advisory board shall elect a chairman 
and shall advise, counsel, and confer with the 
staff director of the program on all policy mat-
ters pertaining to the operation of the program 
(including who may be eligible to receive assist-
ance, ways to promote the sale of United States 
products and services in foreign markets or to 
encourage tourism in the United States, and 
how to maximize local and regional private con-
sultant participation in the program). 

(d) Grant requirements 

The Secretary shall require, as a condition to 
any grant (or amendment or modification there-
of) made to an applicant under this section, that 
a sum equal to the amount of such grant be pro-
vided from sources other than the Federal Gov-
ernment: Provided, That the additional amount 
shall not include any amount of indirect costs 
or in-kind contributions paid for under any Fed-
eral program, nor shall indirect costs or in-kind 
contributions exceed 50 per centum of the non- 
Federal additional amount. 

(e) Program evaluation; reports 

The Secretary shall develop a plan to evaluate 
programs approved under this section which 
shall only— 

(1) determine the impact of small business 
international marketing programs on those 
small businesses assisted; 

(2) determine the amount of export sales 
generated by small businesses assisted 
through such programs; and 

(3) make recommendations concerning con-
tinuation and/or expansion of the program and 
possible improvements in the program struc-
ture. Such evaluation shall be submitted to 
the Congress by October 1, 1982. 

(f) Recipients’ duty to furnish information 

For the purpose of the evaluation under sub-
section (e) of this section, the Secretary is au-
thorized to require any small business inter-
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national marketing program, or party receiving 
assistance under this section, to furnish such in-
formation as is deemed appropriate to complete 
the required evaluation. 

(g) ‘‘Applicant’’ defined 

As used in this section, the term ‘‘applicant’’ 
means any State government or agency or in-
strumentality thereof, any Small Business Ad-
ministration—designated small business devel-
opment center, any for profit small business, 
any nonprofit corporation, any regional com-
mission, or any combination of such entities, 
which will carry out a small business inter-
national marketing program. 

(h) Contract authority 

The authority to enter into contracts shall be 
in effect for each fiscal year only to the extent 
or in the amounts as are provided in advance in 
appropriation Acts. 

(Pub. L. 96–481, title III, § 302, Oct. 21, 1980, 94 
Stat. 2331.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

TERMINATION OF ADVISORY BOARDS 

Advisory boards established after Jan. 5, 1973, to ter-

minate not later than the expiration of the 2-year pe-

riod beginning on the date of their establishment, un-

less, in the case of a board established by the President 

or an officer of the Federal Government, such board is 

renewed by appropriate action prior to the expiration 

of such 2-year period, or in the case of a board estab-

lished by the Congress, its duration is otherwise pro-

vided for by law. See sections 3(2) and 14 of Pub. L. 

92–463, Oct. 6, 1972, 86 Stat. 770, 776, set out in the Ap-

pendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 649c, 649d of 

this title. 

§ 649c. Authorization of appropriations 

At least one small business international pro-
gram shall be established within each region of 
the Department of Commerce. There are author-
ized to be appropriated to the Secretary 
$1,500,000 for each fiscal year 1981, 1982, and 1983, 
to carry out the program established in section 
649b of this title. 

(Pub. L. 96–481, title III, § 303, Oct. 21, 1980, 94 
Stat. 2332.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

§ 649d. Central information clearinghouse 

The Secretary through the International 
Trade Administration, shall, only to such extent 
and in such amounts as are provided in appro-
priation Acts on and after October 1, 1980, main-
tain a central clearinghouse to provide for the 
collection, dissemination, and exchange of infor-
mation between programs established pursuant 
to sections 649a and 649b of this title, the Office 
of International Trade of the Small Business Ad-
ministration, and other interested concerns. 

(Pub. L. 96–481, title III, § 304, Oct. 21, 1980, 94 
Stat. 2333.) 

CODIFICATION 

Section was not enacted as part of the Small Busi-

ness Act which comprises this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 649b of this title. 

§ 650. El Nino-related ocean conditions; disaster 
loan assistance to small business concerns in 
fishing industry 

Notwithstanding any other provision of law, 
rule, or regulations, for purposes of section 
636(b) of this title, the Administrator shall, with 
respect to small business concerns involved in 
the fishing industry, treat the recent El Nino-re-
lated ocean conditions as a disaster under such 
subsection: 

(1) disaster loan assistance shall be provided 
to the fishing industry pursuant to paragraph 
(2) of such section— 

(A) the term ‘‘recent El Nino-related ocean 
conditions’’ means the ocean conditions (in-
cluding high water temperatures, scarcity of 
prey, and absence of normal upwellings) 
which occurred in the eastern Pacific Ocean 
off the west coast of the North American 
Continent during the period beginning with 
June 1982 and ending at the close of Decem-
ber 1983, and which resulted from the cli-
matic conditions occurring in the Equatorial 
Pacific during 1982 and 1983; 

(B) the term ‘‘fishing industry’’ means any 
trade or business involved in (i) the catch-
ing, taking, or harvesting of fish (whether or 
not sold on a commercial basis), (ii) any op-
eration at sea or on land, in preparation for, 
or substantially dependent upon, the catch-
ing, taking, or harvesting of fish, and (iii) 
the processing or canning of fish (including 
storage, refrigeration and transportation of 
fish before processing or canning); and 

(C) the term ‘‘fish’’ means finfish, mol-
lusks, crustaceans, and all other forms of 
marine animal and plant life other than ma-
rine mammals and birds; and 

(2) for purposes of paragraphs (2) through (4) 
of section 636(b) of this title, eligibility of in-
dividual applicants shall not in any way be de-
pendent upon the number of disaster victims 
in any county or other political subdivision. 

(Pub. L. 85–536, § 2[23], as added Pub. L. 98–473, 
title I, § 111A(a), Oct. 12, 1984, 98 Stat. 1965.) 

PRIOR PROVISIONS 

A prior section 650, acts July 30, 1953, ch. 282, title II, 

§ 221, 67 Stat. 240; June 30, 1955, ch. 251, § 4, 69 Stat. 225; 

Aug. 9, 1955, ch. 628, § 13, 69 Stat. 551; Pub. L. 85–120, § 2, 

Aug. 3, 1957, 71 Stat. 341, provided for a termination 

date of the Small Business Act of 1953, and was omitted 

from the general revision by Pub. L. 85–536. See Codi-

fication note set out under section 631 of this title. 

§ 651. National small business tree planting pro-
gram 

(a) Authorization of grants and contracts with 
States 

The Administrator is authorized to make 
grants to or to enter into contracts with any 
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State for the purpose of contracting with small 
businesses to plant trees on land owned or con-
trolled by such State or local government. The 
Administrator shall require as a condition of 
any grant (or amendment or modification there-
of) under this section that the applicant also 
contribute to the project a sum equal to at least 
25 per centum of a particular project cost from 
sources other than the Federal Government. 
Such non-Federal money may include inkind 
contributions, including the cost or value of pro-
viding care and maintenance for a period of 
three years after the planting of the trees, but 
shall not include any value attributable to the 
land on which the trees are to be planted, nor 
may any part of any grant be used to pay for 
land or land charges: Provided, That not less 
than one-half of the amounts appropriated under 
this section shall be allocated to each State, the 
District of Columbia, and the Commonwealth of 
Puerto Rico on the basis of the population in 
each area as compared to the total population in 
all areas as provided by the Census Bureau of 
the Department of Commerce in the annual pop-
ulation estimate or the decennial census, which-
ever is most current. The Administrator may 
give a priority in awarding the remaining one- 
half of appropriated amounts to applicants who 
agree to contribute more than the requisite 25 
per centum, and shall give priority to a proposal 
to restore an area determined to be a major dis-
aster by the President on a date not more than 
three years prior to the fiscal year for which the 
application is made. 

(b) Establishment by Administrator 

In order to accomplish the objectives of this 
section, the Administrator, in consultation with 
appropriate Federal agencies, shall be respon-
sible for formulating a national small business 
tree planting program. Based on this program, a 
State may submit a detailed proposal for tree 
planting by contract. 

(c) Utilization of small business concerns in im-
plementing program 

To encourage and develop the capacity of 
small business concerns, to utilize this impor-
tant segment of our economy, and to permit 
rapid increases in employment opportunities in 
local communities, grantees are directed to uti-
lize small business contractors or concerns in 
connection with the program established by this 
section, and shall, to the extent practicable, di-
vide the project to allow more than one small 
business concern to perform the work under the 
project. 

(d) Cooperation of Federal agencies; technical 
services 

For purposes of this section, agencies of the 
Federal Government are hereby authorized to 
cooperate with all grantees and with State for-
esters or other appropriate officials by providing 
without charge, in furtherance of this program, 
technical services with respect to the planting 
and growing of such trees. 

(e) Authorization of appropriations 

There are authorized to be appropriated to 
carry out the objectives of this section, 
$15,000,000 for fiscal year 1991 and $30,000,000 for 

each of the fiscal years 1995 through 1997, and all 
of such sums may remain available until ex-
pended. 

(f) Rules and regulations 

Notwithstanding any other law, rule, or regu-
lation, the administration shall publish in the 
Federal Register proposed rules and regulations 
implementing this section within sixty days 
after November 5, 1990, and shall publish final 
rules and regulations within one hundred and 
twenty days of November 5, 1990. 

(g) Definitions 

As used in this section: 
(1) the term ‘‘local government’’ includes po-

litical subdivisions of a State such as coun-
ties, parishes, cities, towns and municipali-
ties; 

(2) the term ‘‘planting’’ includes watering, 
application of fertilizer and herbicides, prun-
ing and shaping, and other subsequent care 
and maintenance for a period of three years 
after the trees are planted; and 

(3) the term ‘‘State’’ includes any agency 
thereof. 

(h) Annual report to President and Congress 

The Administrator shall submit annually to 
the President and the Congress a report on ac-
tivities within the scope of this section. 

(Pub. L. 85–536, § 2[24], as added Pub. L. 101–515, 
title V, § 4, Nov. 5, 1990, 104 Stat. 2140; amended 
Pub. L. 103–211, title I, § 201, Feb. 12, 1994, 108 
Stat. 5; Pub. L. 103–317, title IV, Aug. 26, 1994, 108 
Stat. 1755.) 

PRIOR PROVISIONS 

A prior section 651, act July 30, 1953, ch. 282, § 225, as 

added Aug. 9, 1955, ch. 628, § 14, 69 Stat. 551, prohibited 

duplication of activities, and was omitted as super-

seded by section 647 of this title. See Codification note 

set out under section 631 of this title. 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–211 inserted at end 

‘‘, and shall give priority to a proposal to restore an 

area determined to be a major disaster by the President 

on a date not more than three years prior to the fiscal 

year for which the application is made’’. 

Subsec. (e). Pub. L. 103–317 substituted ‘‘fiscal years 

1995 through 1997’’ for ‘‘fiscal years 1992 through 1994’’. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (h) of this section relating to submitting an-

nual report to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 191 of House 

Document No. 103–7. 

§ 652. Central European Enterprise Development 
Commission 

(a) Establishment 

There is hereby established a Central Euro-
pean Small Business Enterprise Development 
Commission (hereinafter in this section referred 
to as the ‘‘Commission’’). The Commission shall 
be comprised of a representative of each of the 
following: the Small Business Administration, 
the Association of American Universities, and 
the Association of Small Business Development 
Centers. 
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1 So in original. Probably should be ‘‘enter into’’. 

(b) Management and technical assistance to des-
ignated Central European countries 

The Commission shall develop in Czecho-
slovakia, Poland and Hungary (hereinafter re-
ferred to as ‘‘designated Central European coun-
tries’’) a self-sustaining system to provide man-
agement and technical assistance to small busi-
ness owners. 

(1) Not later than 90 days after November 5, 
1990, the Commission, in consultation with the 
Agency for International Development, shall 
enter 1 a contract with one or more entities 
to— 

(A) determine the needs of small busi-
nesses in the designated Central European 
countries for management and technical as-
sistance; 

(B) evaluate appropriate Small Business 
Development Center-programs which might 
be replicated in order to meet the needs of 
each of such countries; and 

(C) identify and assess the capability of 
educational institutions in each such coun-
try to develop a Small Business Develop-
ment Center type program. 

(2) Not later than 18 months after November 
5, 1990, the Commission shall review the rec-
ommendations submitted to it and shall for-
mulate and contract for the establishment of 
a three-year management and technical assist-
ance demonstration program. 

(c) Eligibility 

In order to be eligible to participate, the edu-
cational institution in each designated Central 
European country shall— 

(1) obtain the prior approval of the govern-
ment to conduct the program; 

(2) agree to provide partial financial support 
for the program, either directly or indirectly, 
during the second and third years of the dem-
onstration program; and 

(3) agree to obtain private sector involve-
ment in the delivery of assistance under the 
program. 

(d) Initial meeting and organization 

The Commission shall meet and organize not 
later than 30 days after November 5, 1990. 

(e) Reimbursement for necessary expenses 

Members of the Commission shall serve with-
out pay, except they shall be entitled to reim-
bursement for travel, subsistence, and other 
necessary expenses incurred by them in carrying 
out their functions in the same manner as per-
sons employed intermittently in the Federal 
Government are allowed expenses under section 
5703 of title 5. 

(f) Meetings; quorum 

Two Commissioners shall constitute a quorum 
for the transaction of business. Meetings shall 
be at the call of the Chairperson who shall be 
elected by the Members of the Commission. 

(g) Authority; personnel 

The Commission shall not have any authority 
to appoint staff, but upon request of the Chair-
person, the head of any Federal department or 

agency may detail, on a reimbursable basis, any 
of the personnel of such department or agency 
to the Commission to assist in carrying out the 
Commission’s functions under this section with-
out regard to section 3341 of title 5. The Admin-
istrator of the General Services Administration 
shall provide, on a reimbursable basis, such ad-
ministrative support services as the Commission 
may request. 

(h) Initial and annual reports to Congress 

The Commission shall report to Congress not 
later than December 1, 1991, and annually there-
after, on the progress in carrying out the provi-
sions of this section. 

(i) Authorization of appropriations 

There are hereby authorized to be appro-
priated to the Small Business Administration 
the sum of $3,000,000 for fiscal year 1991, 
$5,000,000 for fiscal year 1992, $2,000,000 for each 
of fiscal years 1993 and 1994, and $1,000,000 for fis-
cal year 1995 to carry out the provisions of this 
section. Such sums shall be disbursed by the 
Small Business Administration as requested by 
the Commission and may remain available until 
expended. Any authority to enter contracts or 
other spending authority provided for in this 
section is subject to amounts provided for in ad-
vance in appropriations Acts. 

(Pub. L. 85–536, § 2[25], as added Pub. L. 101–515, 
title V, § 7, Nov. 5, 1990, 104 Stat. 2142; amended 
Pub. L. 103–81, § 9(b), Aug. 13, 1993, 107 Stat. 783; 
Pub. L. 103–403, title IV, § 405, Oct. 22, 1994, 108 
Stat. 4192.) 

AMENDMENTS 

1994—Pub. L. 103–403 substituted ‘‘, $2,000,000 for each 

of fiscal years 1993 and 1994, and $1,000,000 for fiscal year 

1995’’ for ‘‘and $2,000,000 for each of fiscal years 1993 and 

1994’’. 

1993—Subsec. (i). Pub. L. 103–81 substituted ‘‘$2,000,000 

for each of fiscal years 1993 and 1994’’ for ‘‘$8,000,000 for 

fiscal year 1993’’. 

§ 653. Office of Rural Affairs 

(a) Establishment 

There is hereby established in the Small Busi-
ness Administration an Office of Rural Affairs 
(hereafter in this section referred to as the ‘‘Of-
fice’’). 

(b) Appointment of director 

The Office shall be headed by a director who 
shall be appointed by the Administrator not 
later than 90 days after November 15, 1990. 

(c) Functions 

The Office shall— 
(1) strive to achieve an equitable distribu-

tion of the financial assistance available from 
the Administration for small business con-
cerns located in rural areas; 

(2) to the extent practicable, compile annual 
statistics on rural areas, including statistics 
concerning the population, poverty, job cre-
ation and retention, unemployment, business 
failures, and business startups; 

(3) provide information to industries, organi-
zations, and State and local governments con-
cerning the assistance available to rural small 
business concerns through the Administration 
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and through other Federal departments and 
agencies; 

(4) provide information to industries, organi-
zations, educational institutions, and State 
and local governments concerning programs 
administered by private organizations, edu-
cational institutions, and Federal, State, and 
local governments which improve the eco-
nomic opportunities of rural citizens; and 

(5) work with the United States Tourism and 
Travel Administration to assist small busi-
nesses in rural areas with tourism promotion 
and development. 

(Pub. L. 85–536, § 2[26], as added Pub. L. 101–574, 
title III, § 302, Nov. 15, 1990, 104 Stat. 2827.) 

CATALOG OF PROGRAMS TO ASSIST RURAL SMALL 

BUSINESS CONCERNS 

Section 304 of Pub. L. 101–574 provided that: 

‘‘(a) COMPILATION.—Not later than 180 days after the 

date of the enactment of this title [Nov. 15, 1990], the 

Small Business Administration shall compile a catalog 

of programs administered by Federal and State depart-

ments and agencies which offer assistance to small 

business concerns in rural areas. Such catalog shall in-

clude a description of each such program and the name, 

address, and telephone number of the respective Fed-

eral and State officials responsible for administering 

the program. 

‘‘(b) DISTRIBUTION.—Copies of the catalog compiled 

pursuant to subsection (a) shall be transmitted to the 

Congress and copies shall be made available to small 

business concerns in rural areas, appropriate trade as-

sociations, Federal and State agencies for the assist-

ance of small business concerns, State and local cham-

bers of commerce, other appropriate nonprofit organi-

zations, and the general public. 

‘‘(c) BIANNUAL UPDATE.—The Small Business Admin-

istration shall issue updates of the catalog compiled 

pursuant to subsection (a) by February 1, 1993, and Feb-

ruary 1, 1995.’’ 

RURAL SMALL BUSINESS CONFERENCES 

Section 306 of Pub. L. 101–574 provided that: 

‘‘(a) IN GENERAL.—The Chief Counsel for Advocacy of 

the Small Business Administration shall, as soon as 

practicable after the catalog (described in section 305 

[probably means section 304, set out above] and herein-

after referred to as the ‘catalog’) is issued, but not 

later than 90 days after the date such catalog is issued, 

convene regional rural conferences in 5 cities or towns 

in the United States. 

‘‘(b) PREPARATIONS.—Prior to the conferences, the Of-

fice of Advocacy shall— 

‘‘(1) select the sites for the conferences in order to 

encourage the maximum participation of all inter-

ested parties including private citizens and represent-

atives of business, government, educational and non-

profit institutions; and 

‘‘(2) distribute the catalog of programs and such 

other background materials prepared by the Office of 

Advocacy as the Chief Counsel deems appropriate. 

‘‘(c) PURPOSES OF THE CONFERENCES.—The conference 

shall— 

‘‘(1) review the effectiveness of current Federal pro-

grams to promote rural small business and its needs, 

with particular reference to the catalog of such pro-

grams; 

‘‘(2) review how current Federal programs could be 

made more accessible to small businesses located in 

rural areas; 

‘‘(3) make recommendations on how current pro-

grams can be approved to better address small busi-

ness needs in rural areas; 

‘‘(4) review the availability and cost of capital, 

transportation, and telecommunications in rural 

areas; 

‘‘(5) review the availability of technical assistance 

and training programs for small business needs in 

rural areas, including marketing, computer training, 

accounting, financing, and international trade; and 

‘‘(6) determine any additional needs of small busi-

nesses in rural areas. 

‘‘(d) REPORT.—The Chief Counsel for Advocacy shall 

prepare a summary of the findings and recommenda-

tions of each regional conference. Not later than 60 

days after the last of the 5 regional conferences have 

been held, the Chief Counsel for Advocacy shall trans-

mit such summaries to the Congress and the President, 

along with conclusions and recommendations, includ-

ing specific legislative proposals and recommendations 

for administrative or other actions. The transmittal of 

the required information shall be deemed a report of 

the Chief Counsel for Advocacy under the terms and 

conditions of section 206 of Public Law 94–305 [15 U.S.C. 

634f]. To the extent practicable, the report shall esti-

mate the cost of implementing each recommendation 

of a regional conference as well as those of the Chief 

Counsel.’’ 

RURAL TOURISM TRAINING PROGRAM 

Section 311 of Pub. L. 101–574 provided that: ‘‘The 

Chief Counsel for Advocacy of the Small Business Ad-

ministration shall conduct training sessions on the 

types of Federal assistance available for the develop-

ment of rural small businesses engaged in tourism and 

tourism-related activities. Such training sessions shall 

be conducted in conjunction with the Office of Rural 

Affairs (established pursuant to section 26 of the Small 

Business Act [15 U.S.C. 653]) and appropriate personnel 

designated by each district office of the Administra-

tion.’’ 

§ 654. Paul D. Coverdell drug-free workplace pro-
gram 

(a) Definitions 

In this section: 

(1) Drug-free workplace program 

The term ‘‘drug-free workplace program’’ 
means a program that includes— 

(A) a written policy, including a clear 
statement of expectations for workplace be-
havior, prohibitions against reporting to 
work or working under the influence of ille-
gal drugs or alcohol, prohibitions against 
the use or possession of illegal drugs in the 
workplace, and the consequences of violat-
ing those expectations and prohibitions; 

(B) drug and alcohol abuse prevention 
training for a total of not less than 2 hours 
for each employee, and additional voluntary 
drug and alcohol abuse prevention training 
for employees who are parents; 

(C) employee illegal drug testing, with 
analysis conducted by a drug testing labora-
tory certified by the Substance Abuse and 
Mental Health Services Administration, or 
approved by the College of American Pa-
thologists for forensic drug testing, and a re-
view of each positive test result by a medi-
cal review officer; 

(D) employee access to an employee assist-
ance program, including confidential assess-
ment, referral, and short-term problem reso-
lution; and 

(E) continuing alcohol and drug abuse pre-
vention education. 

(2) Eligible intermediary 

The term ‘‘eligible intermediary’’ means an 
organization— 
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(A) that has not less than 2 years of experi-
ence in carrying out drug-free workplace 
programs; 

(B) that has a drug-free workplace policy 
in effect; 

(C) that is located in a State, the District 
of Columbia, or a territory of the United 
States; and 

(D) the purpose of which is— 
(i) to develop comprehensive drug-free 

workplace programs or to supply drug-free 
workplace services; or 

(ii) to provide other forms of assistance 
and services to small business concerns. 

(3) Employee 

The term ‘‘employee’’ includes any— 
(A) applicant for employment; 
(B) employee; 
(C) supervisor; 
(D) manager; 
(E) officer of a small business concern who 

is active in management of the concern; and 
(F) owner of a small business concern who 

is active in management of the concern. 

(4) Medical review officer 

The term ‘‘medical review officer’’— 
(A) means a licensed physician with 

knowledge of substance abuse disorders; and 
(B) does not include any— 

(i) employee of the small business con-
cern; or 

(ii) employee or agent of, or any person 
having a financial interest in, the labora-
tory for which the illegal drug test results 
are being reviewed. 

(b) Establishment 

There is established a drug-free workplace 
demonstration program, under which the Ad-
ministrator may make grants to, or enter into 
cooperative agreements or contracts with, eligi-
ble intermediaries for the purpose of providing 
financial and technical assistance to small busi-
ness concerns seeking to establish a drug-free 
workplace program. 

(c) Privacy protection for employees participat-
ing in drug-free workplace program 

Each drug-free workplace program established 
with assistance made available under this sec-
tion shall— 

(1) include, as reasonably necessary and ap-
propriate, practices and procedures to ensure 
the confidentiality of illegal drug test results 
and of any participation by an employee in a 
rehabilitation program; 

(2) prohibit the mandatory disclosure of 
medical information by an employee prior to a 
confirmed positive illegal drug test; and 

(3) require that a medical review officer re-
viewing illegal drug test results shall report 
only the final results, limited to those drugs 
for which the employee tests positive, in writ-
ing and in a manner designed to ensure the 
confidentiality of the results. 

(d) Evaluation and coordination 

Not later than 18 months after October 21, 
1998, the Administrator, in coordination with 
the Secretary of Labor, the Secretary of Health 
and Human Services, and the Director of Na-
tional Drug Control Policy, shall— 

(1) evaluate the drug-free workplace pro-
grams established with assistance made avail-
able under this section; and 

(2) submit to Congress a report describing 
the results of the evaluation under paragraph 
(1). 

(e) Contract authority 

In carrying out this section, the Adminis-
trator may— 

(1) contract with public and private entities 
to provide assistance related to carrying out 
the program under this section; and 

(2) compensate those entities for provision of 
that assistance. 

(f) Construction 

Nothing in this section may be construed to 
require an employer who attends a program of-
fered by an intermediary to contract for any 
service offered by the intermediary. 

(g) Authorization 

(1) In general 

There is authorized to be appropriated to 
carry out this section, $5,000,000 for each of fis-
cal years 2001 through 2003. Amounts made 
available under this subsection shall remain 
available until expended. 

(2) Small business development centers 

Of the total amount made available under 
this subsection, not more than the greater of 
10 percent or $1,000,000 may be used to carry 
out section 648(c)(3)(T) of this title. 

(Pub. L. 85–536, § 2[27], as added Pub. L. 101–574, 
title III, § 310, Nov. 15, 1990, 104 Stat. 2831; 
amended Pub. L. 105–277, div. C, title IX, § 904, 
Oct. 21, 1998, 112 Stat. 2681–708; Pub. L. 106–554, 
§ 1(a)(9) [title V, § 503(a)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–695.) 

AMENDMENTS 

2000—Pub. L. 106–554, § 1(a)(9) [title V, § 503(a)(1)], sub-

stituted ‘‘Paul D. Coverdell drug-free workplace pro-

gram’’ for ‘‘Drug-free workplace demonstration pro-

gram’’ in section catchline. 

Subsec. (g)(1). Pub. L. 106–554, § 1(a)(9) [title V, 

§ 503(a)(2)], substituted ‘‘$5,000,000 for each of fiscal 

years 2001 through 2003’’ for ‘‘$10,000,000 for fiscal years 

1999 and 2000’’. 

1998—Pub. L. 105–277 amended section catchline and 

text generally. Prior to amendment, text consisted of 

subsecs. (a) to (c) authorizing Administration to make 

grants to conduct tourism demonstration programs, es-

tablishing purpose of program, placing a condition on 

grant recipients, authorizing appropriations, and re-

quiring report to President and Congress. 

FINDINGS AND PURPOSES OF 1998 AMENDMENT 

Pub. L. 105–277, div. C, title IX, § 902, Oct. 21, 1998, 112 

Stat. 2681–707, provided that: 

‘‘(a) FINDINGS.—Congress finds that— 

‘‘(1) 74 percent of adults who use illegal drugs are 

employed; 

‘‘(2) small business concerns employ over 50 percent 

of the Nation’s workforce; 

‘‘(3) in more than 88 percent of families with chil-

dren under the age of 18, at least 1 parent is em-

ployed; and 

‘‘(4) employees who use and abuse addictive illegal 

drugs and alcohol increase costs for businesses and 

risk the health and safety of all employees because— 

‘‘(A) absenteeism is 66 percent higher among drug 

users than individuals who do not use drugs; 
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1 See References in Text note below. 

‘‘(B) health benefit utilization is 300 percent high-

er among drug users than individuals who do not 

use drugs; 
‘‘(C) 47 percent of workplace accidents are drug- 

related; 
‘‘(D) disciplinary actions are 90 percent higher 

among drug users than among individuals who do 

not use drugs; and 
‘‘(E) employee turnover is significantly higher 

among drug users than among individuals who do 

not use drugs. 
‘‘(b) PURPOSES.—The purposes of this title [see Short 

Title of 1998 Amendment note set out under section 631 

of this title] are to— 
‘‘(1) educate small business concerns about the ad-

vantages of a drug-free workplace; 
‘‘(2) provide grants and technical assistance in addi-

tion to financial incentives to enable small business 

concerns to create a drug-free workplace; 
‘‘(3) assist working parents in keeping their chil-

dren drug-free; and 
‘‘(4) encourage small business employers and em-

ployees alike to participate in drug-free workplace 

programs.’’ 

SENSE OF CONGRESS FOR 1998 AMENDMENT 

Pub. L. 105–277, div. C, title IX, § 903, Oct. 21, 1998, 112 

Stat. 2681–708, provided that: ‘‘It is the sense of Con-

gress that— 
‘‘(1) businesses should adopt drug-free workplace 

programs; 
‘‘(2) States should consider incentives to encourage 

businesses to adopt drug-free workplace programs; 

and 
‘‘(3) such incentives may include— 

‘‘(A) financial incentives, including— 
‘‘(i) a reduction in workers’ compensation pre-

miums; 
‘‘(ii) a reduction in unemployment insurance 

premiums; and 
‘‘(iii) tax deductions in an amount equal to the 

amount of expenditures for employee assistance 

programs, treatment, or illegal drug testing; and 
‘‘(B) other incentives, such as the adoption of li-

ability limitations, as recommended by the Presi-

dent’s Commission on Model State Drug Laws.’’ 

§ 655. Pilot Technology Access Program 

(a) Establishment 

The Administration, in consultation with the 
National Institute of Standards and Technology 
and the National Technical Information Service, 
shall establish a Pilot Technology Access Pro-
gram, for making awards under this section to 
Small Business Development Centers (herein-
after in this section referred to as ‘‘Centers’’). 

(b) Criteria for selection of Centers 

The Administrator of the Small Business Ad-
ministration shall establish competitive, merit- 
based criteria for the selection of Centers to re-
ceive awards on the basis of— 

(1) the ability of the applicant to carry out 
the purposes described in subsection (d) of this 
section in a manner relevant to the needs of 
industries in the area served by the Center; 

(2) the ability of the applicant to integrate 
the implementation of this program with ex-
isting Federal and State technical and busi-
ness assistance resources; and 

(3) the ability of the applicant to continue 
providing technology access after the termi-
nation of this pilot program. 

(c) Matching requirement 

To be eligible to receive an award under this 
section, an applicant shall provide a matching 

contribution at least equal to that received 
under such award, not more than 50 percent of 
which may be waived overhead or in-kind con-
tributions. 

(d) Purpose of awards 

Awards made under this section shall be for 
the purpose of increasing access by small busi-
nesses to on-line data base services that provide 
technical and business information, and access 
to technical experts, in a wide range of tech-
nologies, through such activities as— 

(1) defraying the cost of access by small 
businesses to the data base services; 

(2) training small businesses in the use of 
the data base services; and 

(3) establishing a public point of access to 
the data base services. 

Activities described in paragraphs (1) through 
(3) may be carried out through contract with a 
private entity. 

(e) Renewal of awards 

Awards previously made under section 648a 1 of 
this title may be renewed under this section. 

(f) Interim report 

Two years after the date on which the first 
award was issued under section 648a 1 of this 
title, the General Accounting Office shall sub-
mit to the Committee on Small Business and 
the Committee on Science, Space, and Tech-
nology of the House of Representatives and to 
the Committee on Small Business and the Com-
mittee on Commerce, Science, and Transpor-
tation of the Senate, an interim report on the 
implementation of the program under such sec-
tion and this section, including the judgments of 
the participating Centers as to its effect on 
small business productivity and innovation. 

(g) Final report 

Three years after such date, the General Ac-
counting Office shall submit to the Committee 
on Small Business and the Committee on 
Science, Space, and Technology of the House of 
Representatives and to the Committee on Small 
Business and the Committee on Commerce, 
Science and Transportation of the Senate, a 
final report evaluating the effectiveness of the 
Program under section 648a 1 of this title and 
this section in improving small business produc-
tivity and innovation. 

(h) Authorization of appropriations 

There are authorized to be appropriated to the 
Small Business Administration $5 million for 
each of fiscal years 1992 through 1995 to carry 
out this section, and such amounts may remain 
available until expended. 

(i) Funding from other sources; employment of 
Centers by Federal agencies 

Centers are encouraged to seek funding from 
Federal and non-Federal sources other than 
those provided for in this section to assist small 
businesses in the identification of appropriate 
technologies to fill their needs, the transfer of 
technologies from Federal laboratories, public 
and private universities, and other public and 
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private institutions, the analysis of commercial 
opportunities represented by such technologies, 
and such other functions as the development, 
business planning, market research, and finan-
cial packaging required for commercialization. 
Insofar as such Centers pursue these activities, 
Federal agencies are encouraged to employ 
these Centers to interface with small businesses 
for such purposes as facilitating small business 
participation in Federal procurement and foster-
ing commercialization of Federally-funded re-
search and development. 

(Pub. L. 85–536, § 2[28], as added Pub. L. 102–140, 
title VI, § 609(d), Oct. 28, 1991, 105 Stat. 825.) 

REFERENCES IN TEXT 

Section 648a of this title, referred to in subsecs. (e) to 

(g), was repealed by Pub. L. 102–140, title VI, § 609(e), 

Oct. 28, 1991, 105 Stat. 826, effective Oct. 1, 1992. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

§ 656. Women’s business center program 

(a) Definitions 

In this section— 
(1) the term ‘‘Assistant Administrator’’ 

means the Assistant Administrator of the Of-
fice of Women’s Business Ownership estab-
lished under subsection (g) of this section; 

(2) the term ‘‘private nonprofit organiza-
tion’’ means an entity that is described in sec-
tion 501(c) of title 26 and exempt from taxation 
under section 501(a) of such title; 

(3) the term ‘‘small business concern owned 
and controlled by women’’, either startup or 
existing, includes any small business con-
cern— 

(A) that is not less than 51 percent owned 
by 1 or more women; and 

(B) the management and daily business op-
erations of which are controlled by 1 or more 
women; and 

(4) the term ‘‘women’s business center site’’ 
means the location of— 

(A) a women’s business center; or 
(B) 1 or more women’s business centers, es-

tablished in conjunction with another wom-
en’s business center in another location 
within a State or region— 

(i) that reach a distinct population that 
would otherwise not be served; 

(ii) whose services are targeted to 
women; and 

(iii) whose scope, function, and activities 
are similar to those of the primary wom-
en’s business center or centers in conjunc-
tion with which it was established. 

(b) Authority 

The Administration may provide financial as-
sistance to private nonprofit organizations to 
conduct 5-year projects for the benefit of small 
business concerns owned and controlled by 
women. The projects shall provide— 

(1) financial assistance, including training 
and counseling in how to apply for and secure 

business credit and investment capital, pre-
paring and presenting financial statements, 
and managing cash flow and other financial 
operations of a business concern; 

(2) management assistance, including train-
ing and counseling in how to plan, organize, 
staff, direct, and control each major activity 
and function of a small business concern; and 

(3) marketing assistance, including training 
and counseling in identifying and segmenting 
domestic and international market opportuni-
ties, preparing and executing marketing plans, 
developing pricing strategies, locating con-
tract opportunities, negotiating contracts, and 
utilizing varying public relations and advertis-
ing techniques. 

(c) Conditions of participation 

(1) Non-Federal contributions 

As a condition of receiving financial assist-
ance authorized by this section, the recipient 
organization shall agree to obtain, after its 
application has been approved and notice of 
award has been issued, cash contributions 
from non-Federal sources as follows: 

(A) in the first and second years, 1 non- 
Federal dollar for each 2 Federal dollars; and 

(B) in the third, fourth, and fifth years, 1 
non-Federal dollar for each Federal dollar. 

(2) Form of non-Federal contributions 

Not more than one-half of the non-Federal 
sector matching assistance may be in the form 
of in-kind contributions that are budget line 
items only, including office equipment and of-
fice space. 

(3) Form of Federal contributions 

The financial assistance authorized pursuant 
to this section may be made by grant, con-
tract, or cooperative agreement and may con-
tain such provision, as necessary, to provide 
for payments in lump sum or installments, 
and in advance or by way of reimbursement. 
The Administration may disburse up to 25 per-
cent of each year’s Federal share awarded to a 
recipient organization after notice of the 
award has been issued and before the non-Fed-
eral sector matching funds are obtained. 

(4) Failure to obtain non-Federal funding 

If any recipient of assistance fails to obtain 
the required non-Federal contribution during 
any project, it shall not be eligible thereafter 
for advance disbursements pursuant to para-
graph (3) during the remainder of that project, 
or for any other project for which it is or may 
be funded by the Administration, and prior to 
approving assistance to such organization for 
any other projects, the Administration shall 
specifically determine whether the Adminis-
tration believes that the recipient will be able 
to obtain the requisite non-Federal funding 
and enter a written finding setting forth the 
reasons for making such determination. 

(d) Contract authority 

A women’s business center may enter into a 
contract with a Federal department or agency 
to provide specific assistance to women and 
other underserved small business concerns. Per-
formance of such contract should not hinder the 
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women’s business centers in carrying out the 
terms of the grant received by the women’s busi-
ness centers from the Administration. 

(e) Submission of 5-year plan 

Each applicant organization initially shall 
submit a 5-year plan to the Administration on 
proposed fundraising and training activities, and 
a recipient organization may receive financial 
assistance under this program for a maximum of 
5 years per women’s business center site. 

(f) Criteria 

The Administration shall evaluate and rank 
applicants in accordance with predetermined se-
lection criteria that shall be stated in terms of 
relative importance. Such criteria and their rel-
ative importance shall be made publicly avail-
able and stated in each solicitation for applica-
tions made by the Administration. The criteria 
shall include— 

(1) the experience of the applicant in con-
ducting programs or ongoing efforts designed 
to impart or upgrade the business skills of 
women business owners or potential owners; 

(2) the present ability of the applicant to 
commence a project within a minimum 
amount of time; 

(3) the ability of the applicant to provide 
training and services to a representative num-
ber of women who are both socially and eco-
nomically disadvantaged; and 

(4) the location for the women’s business 
center site proposed by the applicant. 

(g) Office of Women’s Business Ownership 

(1) Establishment 

There is established within the Administra-
tion an Office of Women’s Business Ownership, 
which shall be responsible for the administra-
tion of the Administration’s programs for the 
development of women’s business enterprises 
(as defined in section 7108 of this title). The 
Office of Women’s Business Ownership shall be 
administered by an Assistant Administrator, 
who shall be appointed by the Administrator. 

(2) Assistant Administrator of the Office of 
Women’s Business Ownership 

(A) Qualification 

The position of Assistant Administrator 
shall be a Senior Executive Service position 
under section 3132(a)(2) of title 5. The Assist-
ant Administrator shall serve as a noncareer 
appointee (as defined in section 3132(a)(7) of 
that title). 

(B) Responsibilities and duties 

(i) Responsibilities 

The responsibilities of the Assistant Ad-
ministrator shall be to administer the pro-
grams and services of the Office of Wom-
en’s Business Ownership established to as-
sist women entrepreneurs in the areas of— 

(I) starting and operating a small busi-
ness; 

(II) development of management and 
technical skills; 

(III) seeking Federal procurement op-
portunities; and 

(IV) increasing the opportunity for ac-
cess to capital. 

(ii) Duties 

The Assistant Administrator shall— 
(I) administer and manage the Wom-

en’s Business Center program; 
(II) recommend the annual administra-

tive and program budgets for the Office 
of Women’s Business Ownership (includ-
ing the budget for the Women’s Business 
Center program); 

(III) establish appropriate funding lev-
els therefore; 

(IV) review the annual budgets submit-
ted by each applicant for the Women’s 
Business Center program; 

(V) select applicants to participate in 
the program under this section; 

(VI) implement this section; 
(VII) maintain a clearinghouse to pro-

vide for the dissemination and exchange 
of information between women’s busi-
ness centers; 

(VIII) serve as the vice chairperson of 
the Interagency Committee on Women’s 
Business Enterprise; 

(IX) serve as liaison for the National 
Women’s Business Council; and 

(X) advise the Administrator on ap-
pointments to the Women’s Business 
Council. 

(C) Consultation requirements 

In carrying out the responsibilities and du-
ties described in this paragraph, the Assist-
ant Administrator shall confer with and 
seek the advice of the Administration offi-
cials in areas served by the women’s busi-
ness centers. 

(h) Program examination 

(1) In general 

The Administration shall— 
(A) develop and implement an annual pro-

grammatic and financial examination of 
each women’s business center established 
pursuant to this section, pursuant to which 
each such center shall provide to the Admin-
istration— 

(i) an itemized cost breakdown of actual 
expenditures for costs incurred during the 
preceding year; and 

(ii) documentation regarding the amount 
of matching assistance from non-Federal 
sources obtained and expended by the cen-
ter during the preceding year in order to 
meet the requirements of subsection (c) of 
this section and, with respect to any in- 
kind contributions described in subsection 
(c)(2) of this section that were used to sat-
isfy the requirements of subsection (c) of 
this section, verification of the existence 
and valuation of those contributions; and 

(B) analyze the results of each such exam-
ination and, based on that analysis, make a 
determination regarding the programmatic 
and financial viability of each women’s busi-
ness center. 

(2) Conditions for continued funding 

In determining whether to award a contract 
(as a sustainability grant) under subsection (l) 
of this section or to renew a contract (either 
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as a grant or cooperative agreement) under 
this section with a women’s business center, 
the Administration— 

(A) shall consider the results of the most 
recent examination of the center under para-
graph (1); and 

(B) may withhold such award or renewal, if 
the Administration determines that— 

(i) the center has failed to provide any 
information required to be provided under 
clause (i) or (ii) of paragraph (1)(A), or the 
information provided by the center is inad-
equate; or 

(ii) the center has failed to provide any 
information required to be provided by the 
center for purposes of the report of the Ad-
ministration under subsection (j) of this 
section, or the information provided by 
the center is inadequate. 

(i) Contract authority 

The authority of the Administrator to enter 
into contracts shall be in effect for each fiscal 
year only to the extent and in the amounts as 
are provided in advance in appropriations Acts. 
After the Administrator has entered into a con-
tract, either as a grant or a cooperative agree-
ment, with any applicant under this section, it 
shall not suspend, terminate, or fail to renew or 
extend any such contract unless the Adminis-
trator provides the applicant with written noti-
fication setting forth the reasons therefore and 
affords the applicant an opportunity for a hear-
ing, appeal, or other administrative proceeding 
under chapter 5 of title 5. 

(j) Management report 

(1) In general 

The Administration shall prepare and sub-
mit to the Committees on Small Business of 
the House of Representatives and the Senate a 
report on the effectiveness of all projects con-
ducted under this section. 

(2) Contents 

Each report submitted under paragraph (1) 
shall include information concerning, with re-
spect to each women’s business center estab-
lished pursuant to this section— 

(A) the number of individuals receiving as-
sistance; 

(B) the number of startup business con-
cerns formed; 

(C) the gross receipts of assisted concerns; 
(D) the employment increases or decreases 

of assisted concerns; 
(E) to the maximum extent practicable, in-

creases or decreases in profits of assisted 
concerns; and 

(F) the most recent analysis, as required 
under subsection (h)(1)(B) of this section, 
and the subsequent determination made by 
the Administration under that subsection. 

(k) Authorization of appropriations 

(1) In general 

There is authorized to be appropriated, to re-
main available until the expiration of the 
pilot program under subsection (l) of this sec-
tion— 

(A) $12,000,000 for fiscal year 2000; 
(B) $12,800,000 for fiscal year 2001; 

(C) $13,700,000 for fiscal year 2002; and 
(D) $14,500,000 for fiscal year 2003. 

(2) Use of amounts 

(A) In general 

Except as provided in subparagraph (B), 
amounts made available under this sub-
section for fiscal year 1999, and each fiscal 
year thereafter, may only be used for grant 
awards and may not be used for costs in-
curred by the Administration in connection 
with the management and administration of 
the program under this section. 

(B) Exceptions 

Of the amount made available under this 
subsection for a fiscal year, the following 
amounts shall be available for selection 
panel costs, post-award conference costs, 
and costs related to monitoring and over-
sight: 

(i) For fiscal year 2000, 2 percent. 
(ii) For fiscal year 2001, 1.9 percent. 
(iii) For fiscal year 2002, 1.9 percent. 
(iv) For fiscal year 2003, 1.6 percent. 

(3) Expedited acquisition 

Notwithstanding any other provision of law, 
the Administrator, acting through the Assist-
ant Administrator, may use such expedited ac-
quisition methods as the Administrator deter-
mines to be appropriate to carry out this sec-
tion, except that the Administrator shall en-
sure that all small business sources are pro-
vided a reasonable opportunity to submit pro-
posals. 

(4) Reservation of funds for sustainability pilot 
program 

(A) In general 

Subject to subparagraph (B), of the total 
amount made available under this sub-
section for a fiscal year, the following 
amounts shall be reserved for sustainability 
grants under subsection (l) of this section: 

(i) For fiscal year 2000, 17 percent. 
(ii) For fiscal year 2001, 18.8 percent. 
(iii) For fiscal year 2002, 30.2 percent. 
(iv) For fiscal year 2003, 30.2 percent. 

(B) Use of unawarded funds for sustain-
ability pilot program grants 

If the amount reserved under subparagraph 
(A) for any fiscal year is not fully awarded 
to private nonprofit organizations described 
in subsection (l)(1)(B) of this section, the Ad-
ministration is authorized to use the un-
awarded amount to fund additional women’s 
business center sites or to increase funding 
of existing women’s business center sites 
under subsection (b) of this section. 

(l) Sustainability pilot program 

(1) In general 

There is established a 4-year pilot program 
under which the Administration is authorized 
to award grants (referred to in this section as 
‘‘sustainability grants’’) on a competitive 
basis for an additional 5-year project under 
this section to any private nonprofit organiza-
tion (or a division thereof)— 

(A) that has received financial assistance 
under this section pursuant to a grant, con-
tract, or cooperative agreement; and 
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(B) that— 
(i) is in the final year of a 5-year project; 

or 
(ii) has completed a project financed 

under this section (or any predecessor to 
this section) and continues to provide as-
sistance to women entrepreneurs. 

(2) Conditions for participation 

In order to receive a sustainability grant, an 
organization described in paragraph (1) shall 
submit to the Administration an application, 
which shall include— 

(A) a certification that the applicant— 
(i) is a private nonprofit organization; 
(ii) employs a full-time executive direc-

tor or program manager to manage the 
center; and 

(iii) as a condition of receiving a sustain-
ability grant, agrees— 

(I) to a site visit as part of the final se-
lection process and to an annual pro-
grammatic and financial examination; 
and 

(II) to the maximum extent prac-
ticable, to remedy any problems identi-
fied pursuant to that site visit or exam-
ination; 

(B) information demonstrating that the 
applicant has the ability and resources to 
meet the needs of the market to be served by 
the women’s business center site for which a 
sustainability grant is sought, including the 
ability to fundraise; 

(C) information relating to assistance pro-
vided by the women’s business center site for 
which a sustainability grant is sought in the 
area in which the site is located, including— 

(i) the number of individuals assisted; 
(ii) the number of hours of counseling, 

training, and workshops provided; and 
(iii) the number of startup business con-

cerns formed; 

(D) information demonstrating the effec-
tive experience of the applicant in— 

(i) conducting financial, management, 
and marketing assistance programs, as de-
scribed in paragraphs (1), (2), and (3) of 
subsection (b) of this section, designed to 
impart or upgrade the business skills of 
women business owners or potential own-
ers; 

(ii) providing training and services to a 
representative number of women who are 
both socially and economically disadvan-
taged; 

(iii) using resource partners of the Ad-
ministration and other entities, such as 
universities; 

(iv) complying with the cooperative 
agreement of the applicant; and 

(v) the prudent management of finances 
and staffing, including the manner in 
which the performance of the applicant 
compared to the business plan of the appli-
cant and the manner in which grant funds 
awarded under subsection (b) of this sec-
tion were used by the applicant; and 

(E) a 5-year plan that projects the ability 
of the women’s business center site for 
which a sustainability grant is sought— 

(i) to serve women business owners or po-
tential owners in the future by improving 
fundraising and training activities; and 

(ii) to provide training and services to a 
representative number of women who are 
both socially and economically disadvan-
taged. 

(3) Review of applications 

(A) In general 

The Administration shall— 
(i) review each application submitted 

under paragraph (2) based on the informa-
tion provided in subparagraphs (D) and (E) 
of that paragraph, and the criteria set 
forth in subsection (f) of this section; 

(ii) as part of the final selection process, 
conduct a site visit at each women’s busi-
ness center for which a sustainability 
grant is sought; and 

(iii) approve or disapprove applications 
for sustainability grants simultaneously 
with applications for grants under sub-
section (b) of this section. 

(B) Data collection 

Consistent with the annual report to Con-
gress under subsection (j) of this section, 
each women’s business center site that is 
awarded a sustainability grant shall, to the 
maximum extent practicable, collect infor-
mation relating to— 

(i) the number of individuals assisted; 
(ii) the number of hours of counseling 

and training provided and workshops con-
ducted; 

(iii) the number of startup business con-
cerns formed; 

(iv) any available gross receipts of as-
sisted concerns; and 

(v) the number of jobs created, main-
tained, or lost at assisted concerns. 

(C) Record retention 

The Administration shall maintain a copy 
of each application submitted under this 
subsection for not less than 10 years. 

(4) Non-Federal contribution 

(A) In general 

Notwithstanding any other provision of 
this section, as a condition of receiving a 
sustainability grant, an organization de-
scribed in paragraph (1) shall agree to ob-
tain, after its application has been approved 
under paragraph (3) and notice of award has 
been issued, cash and in-kind contributions 
from non-Federal sources for each year of 
additional program participation in an 
amount equal to 1 non-Federal dollar for 
each Federal dollar. 

(B) Form of non-Federal contributions 

Not more than 50 percent of the non-Fed-
eral assistance obtained for purposes of sub-
paragraph (A) may be in the form of in-kind 
contributions that are budget line items 
only, including office equipment and office 
space. 

(5) Timing of requests for proposals 

In carrying out this subsection, the Admin-
istration shall issue requests for proposals for 
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women’s business centers applying for the 
pilot program under this subsection simulta-
neously with requests for proposals for grants 
under subsection (b) of this section. 

(Pub. L. 85–536, § 2[29], formerly § 2[28], as added 
Pub. L. 102–191, § 2, Dec. 5, 1991, 105 Stat. 1589; re-
numbered § 2[29] and amended Pub. L. 103–403, 
title IV, §§ 411, 412, Oct. 22, 1994, 108 Stat. 4192, 
4193; Pub. L. 105–135, title III, § 308(a), Dec. 2, 
1997, 111 Stat. 2611; Pub. L. 106–17, §§ 2(a), 3, Apr. 
6, 1999, 113 Stat. 27; Pub. L. 106–165, §§ 2–4(b), Dec. 
9, 1999, 113 Stat. 1795–1798.) 

AMENDMENTS 

1999—Subsec. (a)(2) to (4). Pub. L. 106–165, § 2(1), added 

par. (2) and redesignated former pars. (2) and (3) as pars. 

(3) and (4), respectively. 
Subsec. (b). Pub. L. 106–165, § 2(2), inserted ‘‘non-

profit’’ after ‘‘private’’ in introductory provisions. 
Subsec. (c)(1). Pub. L. 106–17, § 2(a), inserted ‘‘and’’ 

after the semicolon in subpar. (A), added subpar. (B), 

and struck out former subpars. (B) and (C) which read 

as follows: 
‘‘(B) in the third and fourth years, 1 non-Federal dol-

lar for each Federal dollar; and 
‘‘(C) in the fifth year, 2 non-Federal dollars for each 

Federal dollar.’’ 
Subsec. (h). Pub. L. 106–165, § 3(1), added subsec. (h) 

and struck out heading and text of former subsec. (h). 

Text read as follows: 
‘‘(1) IN GENERAL.—Not later than 180 days after De-

cember 2, 1997, the Administrator shall develop and im-

plement an annual programmatic and financial exam-

ination of each women’s business center established 

pursuant to this section. 
‘‘(2) EXTENSION OF CONTRACTS.—In extending or re-

newing a contract with a women’s business center, the 

Administrator shall consider the results of the exam-

ination conducted under paragraph (1).’’ 
Subsec. (j). Pub. L. 106–165, § 3(2), added subsec. (j) and 

struck out heading and text of former subsec. (j). Text 

read as follows: ‘‘The Administrator shall prepare and 

submit an annual report to the Committees on Small 

Business of the House of Representatives and the Sen-

ate on the effectiveness of all projects conducted under 

the authority of this section. Such report shall provide 

information concerning— 
‘‘(1) the number of individuals receiving assistance; 
‘‘(2) the number of startup business concerns 

formed; 
‘‘(3) the gross receipts of assisted concerns; 
‘‘(4) increases or decreases in profits of assisted con-

cerns; and 
‘‘(5) the employment increases or decreases of as-

sisted concerns.’’ 
Subsec. (k)(1). Pub. L. 106–165, § 4(b)(1), added par. (1) 

and struck out heading and text of former par. (1). Text 

read as follows: ‘‘There is authorized to be appropriated 

$11,000,000 for each fiscal year to carry out the projects 

authorized under this section, of which, for fiscal year 

1998, not more than 5 percent may be used for adminis-

trative expenses related to the program under this sec-

tion.’’ 
Pub. L. 106–17, § 3, substituted ‘‘$11,000,000’’ for 

‘‘$8,000,000’’. 
Subsec. (k)(2). Pub. L. 106–165, § 4(b)(2), designated ex-

isting provisions as subpar. (A), inserted heading, sub-

stituted ‘‘Except as provided in subparagraph (B), 

amounts made’’ for ‘‘Amounts made’’, and added sub-

par. (B). 
Subsec. (k)(4). Pub. L. 106–165, § 4(b)(3), added par. (4). 
Subsec. (l). Pub. L. 106–165, § 4(a), added subsec. (l). 
1997—Pub. L. 105–135 amended section generally, sub-

stituting provisions relating to women’s business cen-

ter program for provisions relating to women’s dem-

onstration projects. 
1994—Subsec. (g). Pub. L. 103–403, § 411(2), substituted 

‘‘1997’’ for ‘‘1995’’. 

Subsec. (h). Pub. L. 103–403, § 412, added subsec. (h). 

EFFECTIVE DATE OF 1999 AMENDMENTS 

Pub. L. 106–165, § 6, Dec. 9, 1999, 113 Stat. 1801, provided 

that: ‘‘This Act [amending this section and enacting 

provisions set out as notes under this section and sec-

tion 631 of this title] and the amendments made by this 

Act shall take effect on October 1, 1999.’’ 

Pub. L. 106–17, § 2(b), Apr. 6, 1999, 113 Stat. 27, provided 

that: ‘‘The amendments made by this section [amend-

ing this section] shall apply beginning October 1, 1998.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

REGULATIONS 

Pub. L. 106–165, § 4(c), Dec. 9, 1999, 113 Stat. 1799, pro-

vided that: ‘‘Not later than 30 days after the date of en-

actment of this Act [Dec. 9, 1999], the Administrator of 

the Small Business Administration shall issue guide-

lines to implement the amendments made by this sec-

tion [amending this section].’’ 

APPLICABILITY 

Section 308(b) of Pub. L. 105–135 provided that: 

‘‘(1) IN GENERAL.—Subject to paragraph (2), any orga-

nization conducting a 3-year project under section 29 of 

the Small Business Act (15 U.S.C. 656) (as in effect on 

the day before the effective date of this Act [Dec. 2, 

1997]) on September 30, 1997, may request an extension 

of the term of that project to a total term of 5 years. 

If such an extension is made, the organization shall re-

ceive financial assistance in accordance with section 

29(c) of the Small Business Act (as amended by this sec-

tion) subject to procedures established by the Adminis-

trator, in coordination with the Assistant Adminis-

trator of the Office of Women’s Business Ownership es-

tablished under section 29 of the Small Business Act (15 

U.S.C. 656) (as amended by this section). 

‘‘(2) TERMS OF ASSISTANCE FOR CERTAIN ORGANIZA-

TIONS.—Any organization operating in the third year of 

a 3-year project under section 29 of the Small Business 

Act (15 U.S.C. 656) (as in effect on the day before the ef-

fective date of this Act) on September 30, 1997, may re-

quest an extension of the term of that project to a total 

term of 5 years. If such an extension is made, during 

the fourth and fifth years of the project, the organiza-

tion shall receive financial assistance in accordance 

with section 29(c)(1)(C) of the Small Business Act (as 

amended by this section) subject to procedures estab-

lished by the Administrator, in coordination with the 

Assistant Administrator of the Office of Women’s Busi-

ness Ownership established under section 29 of the 

Small Business Act (15 U.S.C. 656) (as amended by this 

section).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 648 of this title. 

§ 657. Oversight of regulatory enforcement 

(a) Definitions 

For purposes of this section, the term— 
(1) ‘‘Board’’ means a Regional Small Busi-

ness Regulatory Fairness Board established 
under subsection (c) of this section; and 

(2) ‘‘Ombudsman’’ means the Small Business 
and Agriculture Regulatory Enforcement Om-
budsman designated under subsection (b) of 
this section. 

(b) SBA Enforcement Ombudsman 

(1) Not later than 180 days after March 29, 1996, 
the Administrator shall designate a Small Busi-
ness and Agriculture Regulatory Enforcement 
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Ombudsman, who shall report directly to the 
Administrator, utilizing personnel of the Small 
Business Administration to the extent prac-
ticable. Other agencies shall assist the Ombuds-
man and take actions as necessary to ensure 
compliance with the requirements of this sec-
tion. Nothing in this section is intended to re-
place or diminish the activities of any Ombuds-
man or similar office in any other agency. 

(2) The Ombudsman shall— 
(A) work with each agency with regulatory 

authority over small businesses to ensure that 
small business concerns that receive or are 
subject to an audit, on-site inspection, compli-
ance assistance effort, or other enforcement 
related communication or contact by agency 
personnel are provided with a means to com-
ment on the enforcement activity conducted 
by such personnel; 

(B) establish means to receive comments 
from small business concerns regarding ac-
tions by agency employees conducting compli-
ance or enforcement activities with respect to 
the small business concern, means to refer 
comments to the Inspector General of the af-
fected agency in the appropriate circum-
stances, and otherwise seek to maintain the 
identity of the person and small business con-
cern making such comments on a confidential 
basis to the same extent as employee identi-
ties are protected under section 7 of the In-
spector General Act of 1978 (5 U.S.C. App.); 

(C) based on substantiated comments re-
ceived from small business concerns and the 
Boards, annually report to Congress and af-
fected agencies evaluating the enforcement 
activities of agency personnel including a rat-
ing of the responsiveness to small business of 
the various regional and program offices of 
each agency; 

(D) coordinate and report annually on the 
activities, findings and recommendations of 
the Boards to the Administrator and to the 
heads of affected agencies; and 

(E) provide the affected agency with an op-
portunity to comment on draft reports pre-
pared under subparagraph (C), and include a 
section of the final report in which the af-
fected agency may make such comments as 
are not addressed by the Ombudsman in revi-
sions to the draft. 

(c) Regional Small Business Regulatory Fairness 
Boards 

(1) Not later than 180 days after March 29, 1996, 
the Administrator shall establish a Small Busi-
ness Regulatory Fairness Board in each regional 
office of the Small Business Administration. 

(2) Each Board established under paragraph (1) 
shall— 

(A) meet at least annually to advise the Om-
budsman on matters of concern to small busi-
nesses relating to the enforcement activities 
of agencies; 

(B) report to the Ombudsman on substan-
tiated instances of excessive enforcement ac-
tions of agencies against small business con-
cerns including any findings or recommenda-
tions of the Board as to agency enforcement 
policy or practice; and 

(C) prior to publication, provide comment on 
the annual report of the Ombudsman prepared 
under subsection (b) of this section. 

(3) Each Board shall consist of five members, 
who are owners, operators, or officers of small 
business concerns, appointed by the Adminis-
trator, after receiving the recommendations of 
the chair and ranking minority member of the 
Committees on Small Business of the House of 
Representatives and the Senate. Not more than 
three of the Board members shall be of the same 
political party. No member shall be an officer or 
employee of the Federal Government, in either 
the executive branch or the Congress. 

(4) Members of the Board shall serve at the 
pleasure of the Administrator for terms of three 
years or less. 

(5) The Administrator shall select a chair from 
among the members of the Board who shall 
serve at the pleasure of the Administrator for 
not more than 1 year as chair. 

(6) A majority of the members of the Board 
shall constitute a quorum for the conduct of 
business, but a lesser number may hold hear-
ings. 

(d) Powers of Boards 

(1) The Board may hold such hearings and col-
lect such information as appropriate for carry-
ing out this section. 

(2) The Board may use the United States mails 
in the same manner and under the same condi-
tions as other departments and agencies of the 
Federal Government. 

(3) The Board may accept donations of services 
necessary to conduct its business, provided that 
the donations and their sources are disclosed by 
the Board. 

(4) Members of the Board shall serve without 
compensation, provided that, members of the 
Board shall be allowed travel expenses, includ-
ing per diem in lieu of subsistence, at rates au-
thorized for employees of agencies under sub-
chapter I of chapter 57 of title 5 while away from 
their homes or regular places of business in the 
performance of services for the Board. 

(Pub. L. 85–536, § 2[30], as added Pub. L. 104–121, 
title II, § 222(2), Mar. 29, 1996, 110 Stat. 860.) 

REFERENCES IN TEXT 

Section 7 of the Inspector General Act of 1978, re-

ferred to in subsec. (b)(2)(B), is section 7 of Pub. L. 

95–452, which is set out in the Appendix to Title 5, Gov-

ernment Organization and Employees. 

PRIOR PROVISIONS 

A prior section 2[30] of Pub. L. 85–536 was renumbered 

section 2[36] and is set out as a note under section 631 

of this title. 

EFFECTIVE DATE 

Section effective on expiration of 90 days after Mar. 

29, 1996, see section 224 of Pub. L. 104–121 set out in a 

Small Business Regulatory Fairness note under section 

601 of Title 5, Government Organization and Employ-

ees. 

§ 657a. HUBZone program 

(a) In general 

There is established within the Administra-
tion a program to be carried out by the Adminis-
trator to provide for Federal contracting assist-
ance to qualified HUBZone small business con-
cerns in accordance with this section. 
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(b) Eligible contracts 

(1) Definitions 

In this subsection— 
(A) the term ‘‘contracting officer’’ has the 

meaning given that term in section 423(f)(5) 
of title 41; and 

(B) the term ‘‘full and open competition’’ 
has the meaning given that term in section 
403 of title 41. 

(2) Authority of contracting officer 

Notwithstanding any other provision of 
law— 

(A) a contracting officer may award sole 
source contracts under this section to any 
qualified HUBZone small business concern, 
if— 

(i) the qualified HUBZone small business 
concern is determined to be a responsible 
contractor with respect to performance of 
such contract opportunity, and the con-
tracting officer does not have a reasonable 
expectation that 2 or more qualified HUB-
Zone small business concerns will submit 
offers for the contracting opportunity; 

(ii) the anticipated award price of the 
contract (including options) will not ex-
ceed— 

(I) $5,000,000, in the case of a contract 
opportunity assigned a standard indus-
trial classification code for manufactur-
ing; or 

(II) $3,000,000, in the case of all other 
contract opportunities; and 

(iii) in the estimation of the contracting 
officer, the contract award can be made at 
a fair and reasonable price; 

(B) a contract opportunity shall be award-
ed pursuant to this section on the basis of 
competition restricted to qualified HUBZone 
small business concerns if the contracting 
officer has a reasonable expectation that not 
less than 2 qualified HUBZone small busi-
ness concerns will submit offers and that the 
award can be made at a fair market price; 
and 

(C) not later than 5 days from the date the 
Administration is notified of a procurement 
officer’s decision not to award a contract op-
portunity under this section to a qualified 
HUBZone small business concern, the Ad-
ministrator may notify the contracting offi-
cer of the intent to appeal the contracting 
officer’s decision, and within 15 days of such 
date the Administrator may file a written 
request for reconsideration of the contract-
ing officer’s decision with the Secretary of 
the department or agency head. 

(3) Price evaluation preference in full and 
open competitions 

(A) In general 

Subject to subparagraph (B), in any case in 
which a contract is to be awarded on the 
basis of full and open competition, the price 
offered by a qualified HUBZone small busi-
ness concern shall be deemed as being lower 
than the price offered by another offeror 
(other than another small business concern), 
if the price offered by the qualified HUBZone 

small business concern is not more than 10 
percent higher than the price offered by the 
otherwise lowest, responsive, and respon-
sible offeror. 

(B) Procurement of commodities 

For purchases by the Secretary of Agri-
culture of agricultural commodities, the 
price evaluation preference shall be— 

(i) 10 percent, for the portion of a con-
tract to be awarded that is not greater 
than 25 percent of the total volume being 
procured for each commodity in a single 
invitation; 

(ii) 5 percent, for the portion of a con-
tract to be awarded that is greater than 25 
percent, but not greater than 40 percent, of 
the total volume being procured for each 
commodity in a single invitation; and 

(iii) zero, for the portion of a contract to 
be awarded that is greater than 40 percent 
of the total volume being procured for 
each commodity in a single invitation. 

(C) Treatment of preference 

A contract awarded to a HUBZone small 
business concern under a preference de-
scribed in subparagraph (B) shall not be 
counted toward the fulfillment of any re-
quirement partially set aside for competi-
tion restricted to small business concerns. 

(4) Relationship to other contracting pref-
erences 

A procurement may not be made from a 
source on the basis of a preference provided in 
paragraph (2) or (3), if the procurement would 
otherwise be made from a different source 
under section 4124 or 4125 of title 18 or the Jav-
its-Wagner-O’Day Act (41 U.S.C. 46 et seq.). 

(c) Enforcement; penalties 

(1) Verification of eligibility 

In carrying out this section, the Adminis-
trator shall establish procedures relating to— 

(A) the filing, investigation, and disposi-
tion by the Administration of any challenge 
to the eligibility of a small business concern 
to receive assistance under this section (in-
cluding a challenge, filed by an interested 
party, relating to the veracity of a certifi-
cation made or information provided to the 
Administration by a small business concern 
under section 632(p)(5) of this title); and 

(B) verification by the Administrator of 
the accuracy of any certification made or in-
formation provided to the Administration by 
a small business concern under section 
632(p)(5) of this title. 

(2) Examinations 

The procedures established under paragraph 
(1) may provide for program examinations (in-
cluding random program examinations) by the 
Administrator of any small business concern 
making a certification or providing informa-
tion to the Administrator under section 
632(p)(5) of this title. 

(3) Provision of data 

Upon the request of the Administrator, the 
Secretary of Labor, the Secretary of Housing 
and Urban Development, and the Secretary of 



Page 765 TITLE 15—COMMERCE AND TRADE § 657b 

the Interior (or the Assistant Secretary for In-
dian Affairs), shall promptly provide to the 
Administrator such information as the Admin-
istrator determines to be necessary to carry 
out this subsection. 

(4) Penalties 

In addition to the penalties described in sec-
tion 645(d) of this title, any small business 
concern that is determined by the Adminis-
trator to have misrepresented the status of 
that concern as a ‘‘HUBZone small business 
concern’’ for purposes of this section, shall be 
subject to— 

(A) section 1001 of title 18; and 
(B) sections 3729 through 3733 of title 31. 

(d) Authorization of appropriations 

There is authorized to be appropriated to 
carry out the program established by this sec-
tion $10,000,000 for each of fiscal years 2001 
through 2003. 

(Pub. L. 85–536, § 2[31], as added Pub. L. 105–135, 
title VI, § 602(b)(1)(B), Dec. 2, 1997, 111 Stat. 2629; 
amended Pub. L. 106–554, § 1(a)(9) [title V, 
§ 503(b), title VI, § 612(a)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–695, 2763A–699.) 

REFERENCES IN TEXT 

The Javits-Wagner-O’Day Act, referred to in subsec. 

(b)(4), is act June 25, 1938, ch. 697, 52 Stat. 1196, as 

amended, which is classified to sections 46 to 48c of 

Title 41, Public Contracts. For complete classification 

of this Act to the Code, see Tables. 

PRIOR PROVISIONS 

A prior section 2[31] of Pub. L. 85–536 was renumbered 

section 2[36] and is set out as a note under section 631 

of this title. 

AMENDMENTS 

2000—Subsec. (b)(3). Pub. L. 106–554, § 1(a)(9) [title VI, 

§ 612(a)], designated existing provisions as subpar. (A), 

inserted heading, substituted ‘‘Subject to subparagraph 

(B), in any’’ for ‘‘In any’’, and added subpars. (B) and 

(C). 

Subsec. (d). Pub. L. 106–554, § 1(a)(9) [title V, § 503(b)], 

added subsec. (d). 

EFFECTIVE DATE 

Section effective Oct. 1, 1997, see section 3 of Pub. L. 

105–135, set out as an Effective Date of 1997 Amendment 

note under section 631 of this title. 

INITIAL LIMITED APPLICABILITY 

Pub. L. 105–135, title VI, § 602(b)(2), Dec. 2, 1997, 111 

Stat. 2631, as amended by Pub. L. 106–113, div. B, 

§ 1000(a)(5) [title II, § 212], Nov. 29, 1999, 113 Stat. 1536, 

1501A–295, provided that: ‘‘During the period beginning 

on the date of enactment of this Act [Dec. 2, 1997] and 

ending on September 30, 2000, section 31 of the Small 

Business Act [15 U.S.C. 657a] (as added by paragraph (1) 

of this subsection) shall apply only to procurements 

by— 

‘‘(A) the Department of Defense; 

‘‘(B) the Department of Agriculture; 

‘‘(C) the Department of Health and Human Serv-

ices; 

‘‘(D) the Department of Transportation; 

‘‘(E) the Department of Energy; 

‘‘(F) the Department of Housing and Urban Devel-

opment; 

‘‘(G) the Environmental Protection Agency; 

‘‘(H) the National Aeronautics and Space Adminis-

tration; 

‘‘(I) the General Services Administration; 

‘‘(J) the Department of Veterans Affairs; 

‘‘(K) the Department of Commerce; 

‘‘(L) the Department of Justice; and 

‘‘(M) the Department of State.’’ 

REPORT 

Section 606 of Pub. L. 105–135 provided that: ‘‘Not 

later than March 1, 2002, the Administrator shall sub-

mit to the Committees a report on the implementation 

of the HUBZone program established under section 31 

of the Small Business Act [15 U.S.C. 657a] (as added by 

section 602(b) of this title) and the degree to which the 

HUBZone program has resulted in increased employ-

ment opportunities and an increased level of invest-

ment in HUBZones (as defined in section 3(p) of the 

Small Business Act (15 U.S.C. 632(p)), as added by sec-

tion 602(a) of this title).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 632, 645 of this 

title. 

§ 657b. Veterans programs 

(a) Office of Veterans Business Development 

There is established in the Administration an 
Office of Veterans Business Development, which 
shall be administered by the Associate Adminis-
trator for Veterans Business Development (in 
this section referred to as the ‘‘Associate Ad-
ministrator’’) appointed under section 633(b)(1) 
of this title. 

(b) Associate Administrator for Veterans Busi-
ness Development 

The Associate Administrator— 
(1) shall be an appointee in the Senior Exec-

utive Service; 
(2) shall be responsible for the formulation, 

execution, and promotion of policies and pro-
grams of the Administration that provide as-
sistance to small business concerns owned and 
controlled by veterans and small business con-
cerns owned and controlled by service-disabled 
veterans. The Associate Administrator shall 
act as an ombudsman for full consideration of 
veterans in all programs of the Administra-
tion; and 

(3) shall report to and be responsible directly 
to the Administrator. 

(Pub. L. 85–536, § 2[32], as added Pub. L. 106–50, 
title II, § 201(b)(2), Aug. 17, 1999, 113 Stat. 235.) 

PRIOR PROVISIONS 

A prior section 2[32] of Pub. L. 85–536 was renumbered 

section 2[36] and is set out as a note under section 631 

of this title. 

CONGRESSIONAL FINDINGS 

Pub. L. 106–50, title I, § 101, Aug. 17, 1999, 113 Stat. 234, 

provided that: ‘‘Congress finds the following: 

‘‘(1) Veterans of the United States Armed Forces 

have been and continue to be vital to the small busi-

ness enterprises of the United States. 

‘‘(2) In serving the United States, veterans often 

faced great risks to preserve the American dream of 

freedom and prosperity. 

‘‘(3) The United States has done too little to assist 

veterans, particularly service-disabled veterans, in 

playing a greater role in the economy of the United 

States by forming and expanding small business en-

terprises. 

‘‘(4) Medical advances and new medical tech-

nologies have made it possible for service-disabled 
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veterans to play a much more active role in the for-

mation and expansion of small business enterprises in 

the United States. 
‘‘(5) The United States must provide additional as-

sistance and support to veterans to better equip them 

to form and expand small business enterprises, there-

by enabling them to realize the American dream that 

they fought to protect.’’ 

CONGRESSIONAL PURPOSE 

Pub. L. 106–50, title I, § 102, Aug. 17, 1999, 113 Stat. 234, 

provided that: ‘‘The purpose of this Act [see Short Title 

of 1999 Amendments note set out under section 631 of 

this title] is to expand existing and establish new as-

sistance programs for veterans who own or operate 

small businesses. This Act accomplishes this purpose 

by— 
‘‘(1) expanding the eligibility for certain small busi-

ness assistance programs to include veterans; 
‘‘(2) directing certain departments and agencies of 

the United States to take actions that enhance small 

business assistance to veterans; and 
‘‘(3) establishing new institutions to provide small 

business assistance to veterans or to support the in-

stitutions that provide such assistance.’’ 

ADVISORY COMMITTEE ON VETERANS BUSINESS AFFAIRS 

Pub. L. 106–50, title II, § 203, Aug. 17, 1999, 113 Stat. 

239, provided that: 
‘‘(a) IN GENERAL.—There is established an advisory 

committee to be known as the ‘Advisory Committee on 

Veterans Business Affairs’ (in this section referred to 

as the ‘Committee’), which shall serve as an independ-

ent source of advice and policy recommendations to— 
‘‘(1) the Administrator of the Small Business Ad-

ministration (in this section referred to as the ‘Ad-

ministrator’); 
‘‘(2) the Associate Administrator for Veterans Busi-

ness Development of the Small Business Administra-

tion; 
‘‘(3) the Congress; 
‘‘(4) the President; and 
‘‘(5) other United States policymakers. 

‘‘(b) MEMBERSHIP.— 
‘‘(1) IN GENERAL.—The Committee shall be com-

posed of 15 members, of whom— 
‘‘(A) eight shall be veterans who are owners of 

small business concerns (within the meaning of the 

term under section 3 of the Small Business Act (15 

U.S.C. 632)); and 
‘‘(B) seven shall be representatives of veterans or-

ganizations. 
‘‘(2) APPOINTMENT.— 

‘‘(A) IN GENERAL.—The members of the Commit-

tee shall be appointed by the Administrator in ac-

cordance with this section. 
‘‘(B) INITIAL APPOINTMENTS.—Not later than 90 

days after the date of the enactment of this Act 

[Aug. 17, 1999], the Administrator shall appoint the 

initial members of the Committee. 
‘‘(3) POLITICAL AFFILIATION.—Not more than eight 

members of the Committee shall be of the same polit-

ical party as the President. 
‘‘(4) PROHIBITION ON FEDERAL EMPLOYMENT.— 

‘‘(A) IN GENERAL.—Except as provided in subpara-

graph (B), no member of the Committee may serve 

as an officer or employee of the United States. 
‘‘(B) EXCEPTION.—A member of the Committee 

who accepts a position as an officer or employee of 

the United States after the date of the member’s 

appointment to the Committee may continue to 

serve on the Committee for not more than 30 days 

after such acceptance. 
‘‘(5) TERM OF SERVICE.— 

‘‘(A) IN GENERAL.—Subject to subparagraph (B), 

the term of service of each member of the Commit-

tee shall be 3 years. 
‘‘(B) TERMS OF INITIAL APPOINTEES.—As des-

ignated by the Administrator at the time of ap-

pointment, of the members first appointed— 

‘‘(i) six shall be appointed for a term of 4 years; 

and 
‘‘(ii) five shall be appointed for a term of 5 

years. 
‘‘(6) VACANCIES.—The Administrator shall fill any 

vacancies on the membership of the Committee not 

later than 30 days after the date on which such va-

cancy occurs. 
‘‘(7) CHAIRPERSON.— 

‘‘(A) IN GENERAL.—The members of the Commit-

tee shall elect one of the members to be Chair-

person of the Committee. 
‘‘(B) VACANCIES IN OFFICE OF CHAIRPERSON.—Any 

vacancy in the office of the Chairperson of the Com-

mittee shall be filled by the Committee at the first 

meeting of the Committee following the date on 

which the vacancy occurs. 
‘‘(c) DUTIES.—The duties of the Committee shall be 

the following: 
‘‘(1) Review, coordinate, and monitor plans and pro-

grams developed in the public and private sectors, 

that affect the ability of small business concerns 

owned and controlled by veterans to obtain capital 

and credit and to access markets. 
‘‘(2) Promote the collection of business information 

and survey data as they relate to veterans and small 

business concerns owned and controlled by veterans. 
‘‘(3) Monitor and promote plans, programs, and op-

erations of the departments and agencies of the 

United States that may contribute to the formation 

and growth of small business concerns owned and 

controlled by veterans. 
‘‘(4) Develop and promote initiatives, policies, pro-

grams, and plans designed to foster small business 

concerns owned and controlled by veterans. 
‘‘(5) In cooperation with the National Veterans 

Business Development Corporation, develop a com-

prehensive plan, to be updated annually, for joint 

public-private sector efforts to facilitate growth and 

development of small business concerns owned and 

controlled by veterans. 
‘‘(d) POWERS.— 

‘‘(1) HEARINGS.—Subject to subsection (e), the Com-

mittee may hold such hearings, sit and act at such 

times and places, take such testimony, and receive 

such evidence as the Committee considers advisable 

to carry out its duties. 
‘‘(2) INFORMATION FROM FEDERAL AGENCIES.—Upon 

request of the Chairperson of the Committee, the 

head of any department or agency of the United 

States shall furnish such information to the Commit-

tee as the Committee considers to be necessary to 

carry out its duties. 
‘‘(3) USE OF MAILS.—The Committee may use the 

United States mails in the same manner and under 

the same conditions as other departments and agen-

cies of the United States. 
‘‘(4) GIFTS.—The Committee may accept, use, and 

dispose of gifts or donations of services or property. 
‘‘(e) MEETINGS.— 

‘‘(1) IN GENERAL.—The Committee shall meet, not 

less than three times per year, at the call of the 

Chairperson or at the request of the Administrator. 
‘‘(2) LOCATION.—Each meeting of the full Commit-

tee shall be held at the headquarters of the Small 

Business Administration located in Washington, Dis-

trict of Columbia. The Administrator shall provide 

suitable meeting facilities and such administrative 

support as may be necessary for each full meeting of 

the Committee. 
‘‘(3) TASK GROUPS.—The Committee may, from 

time-to-time, establish temporary task groups as 

may be necessary in order to carry out its duties. 
‘‘(f) COMPENSATION AND EXPENSES.— 

‘‘(1) NO COMPENSATION.—Members of the Committee 

shall serve without compensation for their service to 

the Committee. 
‘‘(2) EXPENSES.—The members of the Committee 

shall be reimbursed for travel and subsistence ex-

penses in accordance with section 5703 of title 5, 

United States Code. 
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‘‘(g) REPORT.—Not later than 30 days after the end of 

each fiscal year beginning after the date of the enact-

ment of this section [Aug. 17, 1999], the Committee 

shall transmit to the Congress and the President a re-

port describing the activities of the Committee and any 

recommendations developed by the Committee for the 

promotion of small business concerns owned and con-

trolled by veterans. 
‘‘(h) TERMINATION.—The Committee shall terminate 

its business on September 30, 2004.’’ 

SCORE PROGRAM 

Pub. L. 106–50, title III, § 301, Aug. 17, 1999, 113 Stat. 

242, provided that: 
‘‘(a) IN GENERAL.—The Administrator of the Small 

Business Administration shall enter into a memoran-

dum of understanding with the Service Core of Retired 

Executives (described in section 8(b)(1)(B) of the Small 

Business Act (15 U.S.C. 637(b)(1)(B)) and in this section 

referred to as ‘SCORE’) to provide for the following: 
‘‘(1) The appointment by SCORE in its national of-

fice of an individual to act as National Veterans Busi-

ness Coordinator, whose duties shall relate exclu-

sively to veterans business matters, and who shall be 

responsible for the establishment and administration 

of a program to coordinate counseling and training 

regarding entrepreneurship to veterans through the 

chapters of SCORE throughout the United States. 
‘‘(2) The assistance of SCORE in the [sic] establish-

ing and maintaining a toll-free telephone number and 

an Internet website to provide access for veterans to 

information about the counseling and training re-

garding entrepreneurship available to veterans 

through SCORE. 
‘‘(3) The collection of statistics concerning services 

provided by SCORE to veterans, including service- 

disabled veterans, for inclusion in each annual report 

published by the Administrator under section 

4(b)(2)(B) of the Small Business Act (15 U.S.C. 

633(b)(2)(B)). 
‘‘(b) RESOURCES.—The Administrator shall provide to 

SCORE such resources as the Administrator determines 

necessary for SCORE to carry out the requirements of 

the memorandum of understanding specified in para-

graph (1).’’ 

ENTREPRENEURIAL ASSISTANCE 

Pub. L. 106–50, title III, § 302, Aug. 17, 1999, 113 Stat. 

242, provided that: ‘‘Not later than 180 days after the 

date of the enactment of this Act [Aug. 17, 1999], the 

Secretary of Veterans Affairs, the Administrator of the 

Small Business Administration, and the head of the as-

sociation formed pursuant to section 21(a)(3)(A) of the 

Small Business Act (15 U.S.C. 648(a)(3)(A)) shall enter 

into a memorandum of understanding with respect to 

entrepreneurial assistance to veterans, including serv-

ice-disabled veterans, through Small Business Develop-

ment Centers (described in section 21 of the Small Busi-

ness Act (15 U.S.C. 648)) and facilities of the Depart-

ment of Veterans Affairs. Such assistance shall include 

the following: 
‘‘(1) Conducting of studies and research, and the 

distribution of information generated by such studies 

and research, on the formation, management, financ-

ing, marketing, and operation of small business con-

cerns by veterans. 
‘‘(2) Provision of training and counseling to veter-

ans concerning the formation, management, financ-

ing, marketing, and operation of small business con-

cerns. 
‘‘(3) Provision of management and technical assist-

ance to the owners and operators of small business 

concerns regarding international markets, the pro-

motion of exports, and the transfer of technology. 
‘‘(4) Provision of assistance and information to vet-

erans regarding procurement opportunities with Fed-

eral, State, and local agencies, especially such agen-

cies funded in whole or in part with Federal funds. 
‘‘(5) Establishment of an information clearinghouse 

to collect and distribute information, including by 

electronic means, on the assistance programs of Fed-

eral, State, and local governments, and of the private 

sector, including information on office locations, key 

personnel, telephone numbers, mail and electronic 

addresses, and contracting and subcontracting oppor-

tunities. 

‘‘(6) Provision of Internet or other distance learning 

academic instruction for veterans in business sub-

jects, including accounting, marketing, and business 

fundamentals. 

‘‘(7) Compilation of a list of small business concerns 

owned and controlled by service-disabled veterans 

that provide products or services that could be pro-

cured by the United States and delivery of such list 

to each department and agency of the United States. 

Such list shall be delivered in hard copy and elec-

tronic form and shall include the name and address of 

each such small business concern and the products or 

services that it provides.’’ 

ANNUAL REPORT OF ADMINISTRATOR 

Pub. L. 106–50, title VI, § 603, Aug. 17, 1999, 113 Stat. 

248, provided that: ‘‘The Administrator of the Small 

Business Administration shall transmit annually to the 

Committees on Small Business and Veterans Affairs of 

the House of Representatives and the Senate a report 

on the needs of small business concerns owned and con-

trolled by veterans and small business concerns owned 

and controlled by service-disabled veterans, which shall 

include information on— 

‘‘(1) the availability of Small Business Administra-

tion programs for such small business concerns and 

the degree of utilization of such programs by such 

small business concerns during the preceding 12- 

month period, including statistical information on 

such utilization as compared to the small business 

community as a whole; 

‘‘(2) the percentage and dollar value of Federal con-

tracts awarded to such small business concerns dur-

ing the preceding 12-month period, based on the data 

collected pursuant to section 604(d) [set out below]; 

and 

‘‘(3) proposals to improve the access of such small 

business concerns to the assistance made available by 

the United States.’’ 

DATA AND INFORMATION COLLECTION 

Pub. L. 106–50, title VI, § 604, Aug. 17, 1999, 113 Stat. 

249, provided that: 

‘‘(a) INFORMATION ON FEDERAL PROCUREMENT PRAC-

TICES.—The Administrator of the Small Business Ad-

ministration shall, for each fiscal year— 

‘‘(1) collect information concerning the procure-

ment practices and procedures of each department 

and agency of the United States having procurement 

authority; 

‘‘(2) publish and disseminate such information to 

procurement officers in all Federal agencies; and 

‘‘(3) make such information available to any small 

business concern requesting such information. 

‘‘(b) IDENTIFICATION OF SMALL BUSINESS CONCERNS 

OWNED BY ELIGIBLE VETERANS.—Each fiscal year, the 

Secretary of Veterans Affairs shall, in consultation 

with the Assistant Secretary of Labor for Veterans’ 

Employment and Training and the Administrator of 

the Small Business Administration, identify small 

business concerns owned and controlled by veterans in 

the United States. The Secretary shall inform each 

small business concern identified under this paragraph 

that information on Federal procurement is available 

from the Administrator. 

‘‘(c) SELF-EMPLOYMENT OPPORTUNITIES.—The Sec-

retary of Labor, the Secretary of Veterans Affairs, and 

the Administrator of the Small Business Administra-

tion shall enter into a memorandum of understanding 

to provide for coordination of vocational rehabilitation 

services, technical and managerial assistance, and fi-

nancial assistance to veterans, including service-dis-

abled veterans, seeking to employ themselves by form-
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ing or expanding small business concerns. The memo-

randum of understanding shall include recommenda-

tions for expanding existing programs or establishing 

new programs to provide such services or assistance to 

such veterans. 

‘‘(d) DATA COLLECTION REQUIRED.—The Federal Pro-

curement Data System described in section 6(d)(4)(A) of 

the Office of Federal Procurement Policy Act (41 U.S.C. 

405(d)(4)(A)) shall be modified to collect data regarding 

the percentage and dollar value of prime contracts and 

subcontracts awarded to small business concerns owned 

and controlled by veterans and small business concerns 

owned and controlled by service-disabled veterans.’’ 

DEFINITIONS 

Pub. L. 106–50, title I, § 103(b), Aug. 17, 1999, 113 Stat. 

235, provided that: ‘‘In this Act [see Short Title of 1999 

Amendments note set out under section 631 of this 

title], the definitions contained in section 3(q) of the 

Small Business Act [15 U.S.C. 632(q)], as added by this 

section, apply.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 633 of this title. 

§ 657c. National Veterans Business Development 
Corporation 

(a) Establishment 

There is established a federally chartered cor-
poration to be known as the National Veterans 
Business Development Corporation (in this sec-
tion referred to as the ‘‘Corporation’’) which 
shall be incorporated under the laws of the Dis-
trict of Columbia and which shall have the pow-
ers granted in this section. 

(b) Purposes of the Corporation 

The purposes of the Corporation shall be— 
(1) to expand the provision of and improve 

access to technical assistance regarding entre-
preneurship for the Nation’s veterans; and 

(2) to assist veterans, including service-dis-
abled veterans, with the formation and expan-
sion of small business concerns by working 
with and organizing public and private re-
sources, including those of the Small Business 
Administration, the Department of Veterans 
Affairs, the Department of Labor, the Depart-
ment of Commerce, the Department of De-
fense, the Service Corps of Retired Executives 
(described in section 637(b)(1)(B) of this title), 
the Small Business Development Centers (de-
scribed in section 648 of this title), and the 
business development staffs of each depart-
ment and agency of the United States. 

(c) Board of Directors 

(1) In general 

The management of the Corporation shall be 
vested in a Board of Directors composed of 
nine voting members and three nonvoting ex 
officio members. 

(2) Appointment of voting members 

The President shall, after considering rec-
ommendations which shall be proposed by the 
Chairmen and Ranking Members of the Com-
mittees on Small Business and the Commit-
tees on Veterans Affairs of the House of Rep-
resentatives and the Senate, appoint United 
States citizens to be voting members of the 
Board, not more than five of whom shall be 
members of the same political party. 

(3) Ex officio members 

The Administrator of the Small Business 
Administration, the Secretary of Defense, and 
the Secretary of Veterans Affairs shall serve 
as the nonvoting ex officio members of the 
Board of Directors. 

(4) Initial appointments 

The initial members of the Board of Direc-
tors shall be appointed not later than 60 days 
after August 17, 1999. 

(5) Chairperson 

The members of the Board of Directors ap-
pointed under paragraph (2) shall elect one 
such member to serve as chairperson of the 
Board of Directors for a term of 2 years. 

(6) Terms of appointed members 

(A) In general 

Each member of the Board of Directors ap-
pointed under paragraph (2) shall serve a 
term of 6 years, except as provided in sub-
paragraph (B). 

(B) Terms of initial appointees 

As designated by the President at the time 
of appointment, of the members first ap-
pointed— 

(i) three shall be for a term of 2 years; 
and 

(ii) three shall be for a term of 4 years. 

(C) Unexpired terms 

Any member of the Board of Directors ap-
pointed to fill a vacancy occurring before 
the expiration of the term for which the 
member’s predecessor was appointed shall be 
appointed only for the remainder of the 
term. A member may serve after the expira-
tion of that member’s term until a successor 
has taken office. 

(7) Vacancies 

Any vacancy on the Board of Directors shall 
be filled in the manner in which the original 
appointment was made. In the case of a va-
cancy in the office of the Administrator of the 
Small Business Administration or the Sec-
retary of Veterans Affairs, and pending the ap-
pointment of a successor, an acting appointee 
for such vacancy may serve as an ex officio 
member. 

(8) Ineligibility for other offices 

No voting member of the Board of Directors 
may be an officer or employee of the United 
States while serving as a member of the Board 
of Directors or during the 2-year period pre-
ceding such service. 

(9) Impartiality and nondiscrimination 

The Board of Directors shall administer the 
affairs of the Corporation fairly and impar-
tially and without discrimination. 

(10) Obligations and expenses 

The Board of Directors shall prescribe the 
manner in which the obligations of the Cor-
poration may be incurred and in which its ex-
penses shall be allowed and paid. 

(11) Quorum 

Five voting members of the Board of Direc-
tors shall constitute a quorum, but a lesser 
number may hold hearings. 
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1 See References in Text note below. 

(d) Corporate powers 

On October 1, 1999, the Corporation shall be-
come a body corporate and as such shall have 
the authority to do the following: 

(1) To adopt and use a corporate seal. 
(2) To have succession until dissolved by an 

Act of Congress. 
(3) To make contracts or grants. 
(4) To sue and be sued, and to file and defend 

against lawsuits in State or Federal court. 
(5) To appoint, through the actions of its 

Board of Directors, officers and employees of 
the Corporation, to define their duties and re-
sponsibilities, fix their compensations, and to 
dismiss at will such officers or employees. 

(6) To prescribe, through the actions of its 
Board of Directors, bylaws not inconsistent 
with Federal law and the law of the State of 
incorporation, regulating the manner in which 
its general business may be conducted and the 
manner in which the privileges granted to it 
by law may be exercised. 

(7) To exercise, through the actions of its 
Board of Directors or duly authorized officers, 
all powers specifically granted by the provi-
sions of this section, and such incidental pow-
ers as shall be necessary. 

(8) To solicit, receive, and disburse funds 
from private, Federal, State and local organi-
zations. 

(9) To accept and employ or dispose of in fur-
therance of the purposes of this section any 
money or property, real, personal, or mixed, 
tangible or intangible, received by gift, devise, 
bequest, or otherwise. 

(10) To accept voluntary and uncompensated 
services. 

(e) Corporate funds 

(1) Deposit of funds 

The Board of Directors shall deposit all 
funds of the Corporation in federally chartered 
and insured depository institutions until such 
funds are disbursed under paragraph (2). 

(2) Disbursement of funds 

Funds of the Corporation may be disbursed 
only for purposes that are— 

(A) approved by the Board of Directors by 
a recorded vote with a quorum present; and 

(B) in accordance with the purposes of the 
Corporation as specified in subsection (b) of 
this section. 

(f) Network of information and assistance cen-
ters 

In carrying out the purpose described in sub-
section (b) of this section, the Corporation shall 
establish and maintain a network of informa-
tion and assistance centers for use by veterans 
and the public. 

(g) Annual report 

On or before October 1 of each year, the Board 
of Directors shall transmit a report to the Presi-
dent and the Congress describing the activities 
and accomplishments of the Corporation for the 
preceding year and the Corporation’s findings 
regarding the efforts of Federal, State and pri-
vate organizations to assist veterans in the for-
mation and expansion of small business con-
cerns. 

(h) Assumption of duties of advisory committee 

On October 1, 2004, the Corporation established 
under this section shall assume the duties, re-
sponsibilities, and authority of the Advisory 
Committee on Veterans Affairs established 
under section 203 of this Act.1 

(i) Use of mails 

The Corporation may use the United States 
mails in the same manner and under the same 
conditions as the departments and agencies of 
the United States. 

(j) Professional Certification Advisory Board 

(1) In general 

Acting through the Board of Directors, the 
Corporation shall establish a Professional Cer-
tification Advisory Board to create uniform 
guidelines and standards for the professional 
certification of members of the Armed Serv-
ices to aid in their efficient and orderly transi-
tion to civilian occupations and professions 
and to remove potential barriers in the areas 
of licensure and certification. 

(2) Membership 

The members of the Advisory Board shall 
serve without compensation, shall meet in the 
District of Columbia no less than quarterly, 
and shall be appointed by the Board of Direc-
tors as follows: 

(A) Private sector members 

The Corporation shall appoint not less 
than seven members for terms of 2 years to 
represent private sector organizations and 
associations, including the American Asso-
ciation of Community Colleges, the Society 
for Human Resource Managers, the Coalition 
for Professional Certification, the Council 
on Licensure and Enforcement, and the 
American Legion. 

(B) Public sector members 

The Corporation shall invite public sector 
members to serve at the discretion of their 
departments or agencies and shall— 

(i) encourage the participation of the 
Under Secretary of Defense for Personnel 
and Readiness; 

(ii) encourage the participation of two 
officers from each branch of the Armed 
Forces to represent the Training Com-
mands of their branch; and 

(iii) seek the participation and guidance 
of the Assistant Secretary of Labor for 
Veterans’ Employment and Training. 

(k) Authorization of appropriations 

(1) In general 

Subject to paragraph (2), there are author-
ized to be appropriated to the Corporation to 
carry out this section— 

(A) $4,000,000 for fiscal year 2001; 
(B) $4,000,000 for fiscal year 2002; 
(C) $2,000,000 for fiscal year 2003; and 
(D) $2,000,000 for fiscal year 2004. 

(2) Matching requirement 

(A) Fiscal year 2002 

The amount made available to the Cor-
poration for fiscal year 2002 may not exceed 
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twice the amount that the Corporation cer-
tifies that it will provide for that fiscal year 
from sources other than the Federal Govern-
ment. 

(B) Subsequent fiscal years 

The amount made available to the Cor-
poration for fiscal year 2003 or 2004 may not 
exceed the amount that the Corporation cer-
tifies that it will provide for that fiscal year 
from sources other than the Federal Govern-
ment. 

(3) Privatization 

The Corporation shall institute and imple-
ment a plan to raise private funds and become 
a self-sustaining corporation. 

(Pub. L. 85–536, § 2[33], as added Pub. L. 106–50, 
title II, § 202(a), Aug. 17, 1999, 113 Stat. 236; 
amended Pub. L. 106–554, § 1(a)(9) [title VIII, 
§ 808], Dec. 21, 2000, 114 Stat. 2763, 2763A–706.) 

REFERENCES IN TEXT 

Section 203 of this Act, referred to in subsec. (h), 

probably means section 203 of Pub. L. 106–50, title II, 

Aug. 17, 1999, 113 Stat. 239, which is set out as a note 

under section 657b of this title. 

CODIFICATION 

August 17, 1999, referred to in subsec. (c)(4), was in the 

original ‘‘the date of enactment of this Act’’, which was 

translated as meaning the date of enactment of Pub. L. 

106–50, which enacted this section, to reflect the prob-

able intent of Congress. 

AMENDMENTS 

2000—Subsec. (k)(1). Pub. L. 106–554, § 1(a)(9) [title 

VIII, § 808(1)], added par. (1) and struck out heading and 

text of former par. (1). Text read as follows: ‘‘Subject to 

paragraph (2), there are authorized to be appropriated 

to the Corporation to carry out this section— 

‘‘(A) $2,000,000 for fiscal year 2000; 

‘‘(B) $4,000,000 for fiscal year 2001; 

‘‘(C) $4,000,000 for fiscal year 2002; and 

‘‘(D) $2,000,000 for fiscal year 2003.’’ 

Subsec. (k)(2)(A). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 808(2)], substituted ‘‘2002’’ for ‘‘2001’’ in heading and 

text. 

Subsec. (k)(2)(B). Pub. L. 106–554, § 1(a)(9) [title VIII, 

§ 808(3)], substituted ‘‘2003 or 2004’’ for ‘‘2002 or 2003’’. 

GENERAL ACCOUNTING OFFICE REPORT 

Pub. L. 106–50, title II, § 202(b), Aug. 17, 1999, 113 Stat. 

239, provided that: ‘‘Not later than 180 days after the 

last day of the second fiscal year beginning after the 

date on which the initial members of the Board of Di-

rectors of the National Veterans Business Development 

Corporation are appointed under section 33(c) of the 

Small Business Act [15 U.S.C. 657c(c)] (as added by this 

section), the Comptroller General of the United States 

shall evaluate the effectiveness of the National Veter-

ans Business Development Corporation in carrying out 

the purposes under section 33(b) of the Small Business 

Act (as added by this section), and submit to Congress 

a report on the results of that evaluation.’’ 

§ 657d. Federal and State Technology Partner-
ship Program 

(a) Definitions 

In this section and section 657e of this title, 
the following definitions apply: 

(1) Applicant 

The term ‘‘applicant’’ means an entity, orga-
nization, or individual that submits a proposal 

for an award or a cooperative agreement under 
this section. 

(2) Business advice and counseling 

The term ‘‘business advice and counseling’’ 
means providing advice and assistance on mat-
ters described in section 657e(c)(2)(B) of this 
title to small business concerns to guide them 
through the SBIR and STTR program process, 
from application to award and successful com-
pletion of each phase of the program. 

(3) FAST program 

The term ‘‘FAST program’’ means the Fed-
eral and State Technology Partnership Pro-
gram established under this section. 

(4) Mentor 

The term ‘‘mentor’’ means an individual de-
scribed in section 657e(c)(2) of this title. 

(5) Mentoring Network 

The term ‘‘Mentoring Network’’ means an 
association, organization, coalition, or other 
entity (including an individual) that meets the 
requirements of section 657e(c) of this title. 

(6) Recipient 

The term ‘‘recipient’’ means a person that 
receives an award or becomes party to a coop-
erative agreement under this section. 

(7) SBIR program 

The term ‘‘SBIR program’’ has the same 
meaning as in section 638(e)(4) of this title. 

(8) State 

The term ‘‘State’’ means each of the several 
States, the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Islands, 
Guam, and American Samoa. 

(9) STTR program 

The term ‘‘STTR program’’ has the same 
meaning as in section 638(e)(6) of this title. 

(b) Establishment of Program 

The Administrator shall establish a program 
to be known as the Federal and State Tech-
nology Partnership Program, the purpose of 
which shall be to strengthen the technological 
competitiveness of small business concerns in 
the States. 

(c) Grants and cooperative agreements 

(1) Joint review 

In carrying out the FAST program under 
this section, the Administrator and the SBIR 
program managers at the National Science 
Foundation and the Department of Defense 
shall jointly review proposals submitted by 
applicants and may make awards or enter into 
cooperative agreements under this section 
based on the factors for consideration set forth 
in paragraph (2), in order to enhance or de-
velop in a State— 

(A) technology research and development 
by small business concerns; 

(B) technology transfer from university re-
search to technology-based small business 
concerns; 

(C) technology deployment and diffusion 
benefiting small business concerns; 

(D) the technological capabilities of small 
business concerns through the establishment 
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or operation of consortia comprised of enti-
ties, organizations, or individuals, includ-
ing— 

(i) State and local development agencies 
and entities; 

(ii) representatives of technology-based 
small business concerns; 

(iii) industries and emerging companies; 
(iv) universities; and 
(v) small business development centers; 

and 

(E) outreach, financial support, and tech-
nical assistance to technology-based small 
business concerns participating in or inter-
ested in participating in an SBIR program, 
including initiatives— 

(i) to make grants or loans to companies 
to pay a portion or all of the cost of devel-
oping SBIR proposals; 

(ii) to establish or operate a Mentoring 
Network within the FAST program to pro-
vide business advice and counseling that 
will assist small business concerns that 
have been identified by FAST program 
participants, program managers of partici-
pating SBIR agencies, the Administration, 
or other entities that are knowledgeable 
about the SBIR and STTR programs as 
good candidates for the SBIR and STTR 
programs, and that would benefit from 
mentoring, in accordance with section 657e 
of this title; 

(iii) to create or participate in a training 
program for individuals providing SBIR 
outreach and assistance at the State and 
local levels; and 

(iv) to encourage the commercialization 
of technology developed through SBIR pro-
gram funding. 

(2) Selection considerations 

In making awards or entering into coopera-
tive agreements under this section, the Ad-
ministrator and the SBIR program managers 
referred to in paragraph (1)— 

(A) may only consider proposals by appli-
cants that intend to use a portion of the 
Federal assistance provided under this sec-
tion to provide outreach, financial support, 
or technical assistance to technology-based 
small business concerns participating in or 
interested in participating in the SBIR pro-
gram; and 

(B) shall consider, at a minimum— 
(i) whether the applicant has dem-

onstrated that the assistance to be pro-
vided would address unmet needs of small 
business concerns in the community, and 
whether it is important to use Federal 
funding for the proposed activities; 

(ii) whether the applicant has dem-
onstrated that a need exists to increase 
the number or success of small high-tech-
nology businesses in the State, as meas-
ured by the number of first phase and sec-
ond phase SBIR awards that have histori-
cally been received by small business con-
cerns in the State; 

(iii) whether the projected costs of the 
proposed activities are reasonable; 

(iv) whether the proposal integrates and 
coordinates the proposed activities with 

other State and local programs assisting 
small high-technology firms in the State; 

(v) the manner in which the applicant 
will measure the results of the activities 
to be conducted; and 

(vi) whether the proposal addresses the 
needs of small business concerns— 

(I) owned and controlled by women; 
(II) owned and controlled by minori-

ties; and 
(III) located in areas that have histori-

cally not participated in the SBIR and 
STTR programs. 

(3) Proposal limit 

Not more than one proposal may be submit-
ted for inclusion in the FAST program under 
this section to provide services in any one 
State in any 1 fiscal year. 

(4) Process 

Proposals and applications for assistance 
under this section shall be in such form and 
subject to such procedures as the Adminis-
trator shall establish. The Administrator shall 
promulgate regulations establishing standards 
for the consideration of proposals under para-
graph (2), including standards regarding each 
of the considerations identified in paragraph 
(2)(B). 

(d) Cooperation and coordination 

In carrying out the FAST program under this 
section, the Administrator shall cooperate and 
coordinate with— 

(1) Federal agencies required by section 638 
of this title to have an SBIR program; and 

(2) entities, organizations, and individuals 
actively engaged in enhancing or developing 
the technological capabilities of small busi-
ness concerns, including— 

(A) State and local development agencies 
and entities; 

(B) State committees established under 
the Experimental Program to Stimulate 
Competitive Research of the National 
Science Foundation (as established under 
section 1862g of title 42); 

(C) State science and technology councils; 
and 

(D) representatives of technology-based 
small business concerns. 

(e) Administrative requirements 

(1) Competitive basis 

Awards and cooperative agreements under 
this section shall be made or entered into, as 
applicable, on a competitive basis. 

(2) Matching requirements 

(A) In general 

The non-Federal share of the cost of an ac-
tivity (other than a planning activity) car-
ried out using an award or under a coopera-
tive agreement under this section shall be— 

(i) 50 cents for each Federal dollar, in the 
case of a recipient that will serve small 
business concerns located in one of the 18 
States receiving the fewest SBIR first 
phase awards (as described in section 
638(e)(4)(A) of this title); 

(ii) except as provided in subparagraph 
(B), 1 dollar for each Federal dollar, in the 



Page 772 TITLE 15—COMMERCE AND TRADE § 657d 

case of a recipient that will serve small 
business concerns located in one of the 16 
States receiving the greatest number of 
such SBIR first phase awards; and 

(iii) except as provided in subparagraph 
(B), 75 cents for each Federal dollar, in the 
case of a recipient that will serve small 
business concerns located in a State that 
is not described in clause (i) or (ii) that is 
receiving such SBIR first phase awards. 

(B) Low-income areas 

The non-Federal share of the cost of the 
activity carried out using an award or under 
a cooperative agreement under this section 
shall be 50 cents for each Federal dollar that 
will be directly allocated by a recipient de-
scribed in subparagraph (A) to serve small 
business concerns located in a qualified cen-
sus tract, as that term is defined in section 
42(d)(5)(C)(ii) of title 26. Federal dollars not 
so allocated by that recipient shall be sub-
ject to the matching requirements of sub-
paragraph (A). 

(C) Types of funding 

The non-Federal share of the cost of an ac-
tivity carried out by a recipient shall be 
comprised of not less than 50 percent cash 
and not more than 50 percent of indirect 
costs and in-kind contributions, except that 
no such costs or contributions may be de-
rived from funds from any other Federal pro-
gram. 

(D) Rankings 

For purposes of subparagraph (A), the Ad-
ministrator shall reevaluate the ranking of 
a State once every 2 fiscal years, beginning 
with fiscal year 2001, based on the most re-
cent statistics compiled by the Adminis-
trator. 

(3) Duration 

Awards may be made or cooperative agree-
ments entered into under this section for mul-
tiple years, not to exceed 5 years in total. 

(f) Reports 

(1) Initial report 

Not later than 120 days after December 21, 
2000, the Administrator shall prepare and sub-
mit to the Committee on Small Business of 
the Senate and the Committee on Science and 
the Committee on Small Business of the House 
of Representatives a report, which shall in-
clude, with respect to the FAST program, in-
cluding Mentoring Networks— 

(A) a description of the structure and pro-
cedures of the program; 

(B) a management plan for the program; 
and 

(C) a description of the merit-based review 
process to be used in the program. 

(2) Annual reports 

The Administrator shall submit an annual 
report to the Committee on Small Business of 
the Senate and the Committee on Science and 
the Committee on Small Business of the House 
of Representatives regarding— 

(A) the number and amount of awards pro-
vided and cooperative agreements entered 

into under the FAST program during the 
preceding year; 

(B) a list of recipients under this section, 
including their location and the activities 
being performed with the awards made or 
under the cooperative agreements entered 
into; and 

(C) the Mentoring Networks and the men-
toring database, as provided for under sec-
tion 657e of this title, including— 

(i) the status of the inclusion of mentor-
ing information in the database required 
by section 638(k) of this title; and 

(ii) the status of the implementation and 
description of the usage of the Mentoring 
Networks. 

(g) Reviews by Inspector General 

(1) In general 

The Inspector General of the Administration 
shall conduct a review of— 

(A) the extent to which recipients under 
the FAST program are measuring the per-
formance of the activities being conducted 
and the results of such measurements; and 

(B) the overall management and effective-
ness of the FAST program. 

(2) Report 

During the first quarter of fiscal year 2004, 
the Inspector General of the Administration 
shall submit a report to the Committee on 
Small Business of the Senate and the Commit-
tee on Science and the Committee on Small 
Business of the House of Representatives on 
the review conducted under paragraph (1). 

(h) Program levels 

(1) In general 

There is authorized to be appropriated to 
carry out the FAST program, including Men-
toring Networks, under this section and sec-
tion 657e of this title, $10,000,000 for each of fis-
cal years 2001 through 2005. 

(2) Mentoring database 

Of the total amount made available under 
paragraph (1) for fiscal years 2001 through 2005, 
a reasonable amount, not to exceed a total of 
$500,000, may be used by the Administration to 
carry out section 657e(d) of this title. 

(i) Termination 

The authority to carry out the FAST program 
under this section shall terminate on September 
30, 2005. 

(Pub. L. 85–536, § 2[34], as added Pub. L. 106–554, 
§ 1(a)(9) [title I, § 111(b)(2)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–674; amended Pub. L. 107–50, § 8, Oct. 
15, 2001, 115 Stat. 265.) 

PRIOR PROVISIONS 

A prior section 2[34] of Pub. L. 85–536 was renumbered 

section 2[36] and is set out as a note under section 631 

of this title. 

AMENDMENTS 

2001—Subsec. (c)(2)(B)(vi). Pub. L. 107–50, § 8(a), added 

cl. (vi). 

Subsec. (c)(4). Pub. L. 107–50, § 8(b), inserted at end 

‘‘The Administrator shall promulgate regulations es-

tablishing standards for the consideration of proposals 
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under paragraph (2), including standards regarding each 

of the considerations identified in paragraph (2)(B).’’ 

FINDINGS 

Pub. L. 106–554, § 1(a)(9) [title I, § 111(a)], Dec. 21, 2000, 

114 Stat. 2763, 2763A–674, provided that: ‘‘Congress finds 

that— 

‘‘(1) programs to foster economic development 

among small high-technology firms vary widely 

among the States; 

‘‘(2) States that do not aggressively support the de-

velopment of small high-technology firms, including 

participation by small business concerns in the SBIR 

program, are at a competitive disadvantage in estab-

lishing a business climate that is conducive to tech-

nology development; and 

‘‘(3) building stronger national, State, and local 

support for science and technology research in these 

disadvantaged States will expand economic opportu-

nities in the United States, create jobs, and increase 

the competitiveness of the United States in the world 

market.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 657e of this title. 

§ 657e. Mentoring Networks 

(a) Findings 

Congress finds that— 
(1) the SBIR and STTR programs create jobs, 

increase capacity for technological innova-
tion, and boost international competitiveness; 

(2) increasing the quantity of applications 
from all States to the SBIR and STTR pro-
grams would enhance competition for such 
awards and the quality of the completed 
projects; and 

(3) mentoring is a natural complement to 
the FAST program of reaching out to new 
companies regarding the SBIR and STTR pro-
grams as an effective and low-cost way to im-
prove the likelihood that such companies will 
succeed in such programs in developing and 
commercializing their research. 

(b) Authorization for Mentoring Networks 

The recipient of an award or participant in a 
cooperative agreement under section 657d of this 
title may use a reasonable amount of such as-
sistance for the establishment of a Mentoring 
Network under this section. 

(c) Criteria for Mentoring Networks 

A Mentoring Network established using assist-
ance under section 657d of this title shall— 

(1) provide business advice and counseling to 
high technology small business concerns lo-
cated in the State or region served by the 
Mentoring Network and identified under sec-
tion 657d(c)(1)(E)(ii) of this title as potential 
candidates for the SBIR or STTR programs; 

(2) identify volunteer mentors who— 
(A) are persons associated with a small 

business concern that has successfully com-
pleted one or more SBIR or STTR funding 
agreements; and 

(B) have agreed to guide small business 
concerns through all stages of the SBIR or 
STTR program process, including providing 
assistance relating to— 

(i) proposal writing; 
(ii) marketing; 
(iii) Government accounting; 

(iv) Government audits; 
(v) project facilities and equipment; 
(vi) human resources; 
(vii) third phase partners; 
(viii) commercialization; 
(ix) venture capital networking; and 
(x) other matters relevant to the SBIR 

and STTR programs; 

(3) have experience working with small busi-
ness concerns participating in the SBIR and 
STTR programs; 

(4) contribute information to the national 
database referred to in subsection (d) of this 
section; and 

(5) agree to reimburse volunteer mentors for 
out-of-pocket expenses related to service as a 
mentor under this section. 

(d) Mentoring database 

The Administrator shall— 
(1) include in the database required by sec-

tion 638(k)(1) of this title, in cooperation with 
the SBIR, STTR, and FAST programs, infor-
mation on Mentoring Networks and mentors 
participating under this section, including a 
description of their areas of expertise; 

(2) work cooperatively with Mentoring Net-
works to maintain and update the database; 

(3) take such action as may be necessary to 
aggressively promote Mentoring Networks 
under this section; and 

(4) fulfill the requirements of this subsection 
either directly or by contract. 

(Pub. L. 85–536, § 2[35], as added Pub. L. 106–554, 
§ 1(a)(9) [title I, § 112], Dec. 21, 2000, 114 Stat. 2763, 
2763A–680.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 638, 657d of this 

title. 

CHAPTER 14B—SMALL BUSINESS 
INVESTMENT PROGRAM 

SUBCHAPTER I—GENERAL PROVISIONS 

Sec. 

661. Congressional declaration of policy. 

662. Definitions. 

SUBCHAPTER II—SMALL BUSINESS INVESTMENT 

DIVISION OF SMALL BUSINESS ADMINISTRATION 

671. Establishment; Associate Administrator; ap-

pointment and compensation. 

672. Repealed. 

SUBCHAPTER III—INVESTMENT DIVISION 

PROGRAMS 

PART A—SMALL BUSINESS INVESTMENT COMPANIES 

681. Organization. 

(a) Incorporation and charter under 

State law, period of succession; area 

of operations. 

(b) Articles of incorporation; approval. 

(c) Issuance of license. 

(e) Fees. 

682. Capital requirements. 

(a) Amount. 

(b) Financial institution investments. 

(c) Diversification of ownership. 

683. Borrowing operations. 

(a) Authority to issue obligations. 

(b) Debentures and participating securi-

ties. 
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(c) Third party debt. 

(d) Required certifications. 

(e) Capital impairment. 

(f) Redemption or repurchase of pre-

ferred stock. 

(g) Guarantee of payment of and author-

ity to purchase participating securi-

ties. 

(h) Computation of amounts due under 

participating securities. 

(i) Leverage fee. 

(j) Calculation of subsidy rate. 

684. Equity capital for small-business concerns. 

(a) Function of investment companies. 

(b) Conditions. 

(c) Repealed. 

(d) Direct or cooperative provision of 

capital. 

685. Long-term loans to small-business concerns. 

(a) Authorization. 

(b) Direct loans; loans on participation 

basis. 

(c) Maximum rate of interest. 

(d) Maturity. 

(e) Soundness of loan; security. 

(f) Extension or renewal. 

686. Aggregate limitations on amount of assist-

ance to any single enterprise. 

(a) Percentage limitation of private cap-

ital. 

(b) Repealed. 

(c) Application of provisions to commit-

ments incurred prior to effective 

date of section. 

687. Operation and regulation of companies. 

(a) Cooperation with banks and other fi-

nancial institutions. 

(b) Use of advisory services; depository 

or fiscal agents; investment of 

funds. 

(c) Rules and regulations. 

(d) Forfeiture of rights, privileges, and 

franchises; jurisdiction. 

(e) Liability of United States. 

(f) Performance of functions, powers, and 

duties by Administration and Ad-

ministrator. 

(g) Annual report on Small Business In-

vestment activities. 

(h) Certifications of eligibility. 

(i) Interest rates. 

687a. Revocation and suspension of licenses; cease 

and desist orders. 

(a) Grounds for suspension or revocation. 

(b) Grounds for cease and desist order. 

(c) Order to show cause; contents; hear-

ing; issuance and service. 

(d) Subpena of person, and books, papers 

and documents; fees and mileage; 

enforcement. 

(e) Petition to modify or set aside order; 

filing, time and place, Administra-

tion to submit record; action of 

court; review. 

(f) Enforcement of order. 

687b. Investigations and examinations; power to 

subpena and take oaths and affirmations; 

aid of courts; examiners; reports. 

(a) Investigation of violations. 

(b) Examinations and reports. 

(c) Examinations of small business in-

vestment companies. 

(d) Valuations. 

687c. Injunctions and other orders. 

(a) Grounds; jurisdiction of court. 

(b) Equity jurisdiction of licensee and as-

sets thereof. 

(c) Trusteeship or receivership over li-

censee. 

Sec. 

687d. Conflicts of interest. 

687e. Removal or suspension of management offi-
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(a) Definition of ‘‘management official’’. 

(b) Removal of management officials. 

(c) Authority to suspend or prohibit par-
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687f. Unlawful acts and omissions by officers, di-
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(a) Violation by licensee deemed viola-
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687g. Penalties and forfeitures. 
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687l. Issuance and guarantee of trust certificates. 
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(b) Terms and conditions of guarantee; 

payment of principal and interest. 

(c) Full faith and credit of United States. 

(d) Collection of fees. 

(e) Subrogation rights; ownership rights 

in debentures or participating secu-

rities. 

(f) Central registration requirements; 

regulation of brokers and dealers. 

687m. Periodic issuance of guarantees and trust cer-

tificates. 

688. Repealed. 
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689. Definitions. 

689a. Purposes. 

689b. Establishment. 
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(a) Eligibility. 
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Sec. 
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CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 77c, 77ddd, 

80a–2, 80a–18, 80a–60, 634, 637, 645, 1691c of this title; title 

12 section 4702; title 26 sections 243, 246A, 542, 586, 1242, 

1243. 

SUBCHAPTER I—GENERAL PROVISIONS 

§ 661. Congressional declaration of policy 

It is declared to be the policy of the Congress 
and the purpose of this chapter to improve and 
stimulate the national economy in general and 
the small-business segment thereof in particular 
by establishing a program to stimulate and sup-
plement the flow of private equity capital and 
long-term loan funds which small-business con-
cerns need for the sound financing of their busi-
ness operations and for their growth, expansion, 
and modernization, and which are not available 
in adequate supply: Provided, however, That this 
policy shall be carried out in such manner as to 
insure the maximum participation of private fi-
nancing sources. 

It is the intention of the Congress that the 
provisions of this chapter shall be so adminis-
tered that any financial assistance provided 
hereunder shall not result in a substantial in-
crease of unemployment in any area of the coun-
try. It is the intention of the Congress that in 
the award of financial assistance under this 
chapter, when practicable, priority be accorded 
to small business concerns which lease or pur-
chase equipment and supplies which are pro-
duced in the United States and that small busi-
ness concerns receiving such assistance be en-
couraged to continue to lease or purchase such 
equipment and supplies. 

(Pub. L. 85–699, title I, § 102, Aug. 21, 1958, 72 
Stat. 689; Pub. L. 102–366, title IV, § 416, Sept. 4, 
1992, 106 Stat. 1019.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 85–699, which enacted this 

chapter, amended sections 77c, 77ddd, 80a–18, 633 and 636 

of this title, and sections 217 [now 212], 218 [now 213], 221 

[now 216], 657, 1006 and 1014 of Title 18, Crimes and 

Criminal Procedure, repealed section 352a of Title 12, 

Banks and Banking, and enacted notes set out under 

this section and section 352a of Title 12. For complete 

classification of this Act to the Code, see Short Title 

note set out below and Tables. 

AMENDMENTS 

1992—Pub. L. 102–366 inserted at end ‘‘It is the inten-

tion of the Congress that in the award of financial as-

sistance under this chapter, when practicable, priority 

be accorded to small business concerns which lease or 

purchase equipment and supplies which are produced in 

the United States and that small business concerns re-

ceiving such assistance be encouraged to continue to 

lease or purchase such equipment and supplies.’’ 

SHORT TITLE OF 2001 AMENDMENT 

Pub. L. 107–100, § 1, Dec. 21, 2001, 115 Stat. 966, provided 

that: ‘‘This Act [amending sections 636, 683, 687d, 687e, 

and 697 of this title, section 1833a of Title 12, Banks and 

Banking, and section 1014 of Title 18, Crimes and Crimi-

nal Procedure, and enacting provisions set out as notes 

under sections 636, 683, and 697 of this title] may be 

cited as the ‘Small Business Investment Company 

Amendments Act of 2001’.’’ 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(8) [§ 1(a)], Dec. 21, 2000, 114 Stat. 

2763, 2763A–653, provided that: ‘‘This section [enacting 

part B of subchapter III of this chapter, amending sec-

tion 683 of this title, section 109 of Title 11, Bank-

ruptcy, and section 1464 of Title 12, Banks and Banking, 

and amending provisions set out as a note under sec-

tion 631 of this title] may be cited as the ‘New Markets 

Venture Capital Program Act of 2000’.’’ 
Pub. L. 106–554, § 1(a)(9) [title III, § 301], Dec. 21, 2000, 

114 Stat. 2763, 2763A–684, provided that: ‘‘This title [en-

acting section 697g of this title, amending sections 695 

to 697 and 697e of this title, enacting provisions set out 

as a note under section 697g of this title, and repealing 

provisions set out as a note under section 697e of this 

title] may be cited as the ‘Certified Development Com-

pany Program Improvements Act of 2000’.’’ 
Pub. L. 106–554, § 1(a)(9) [title IV, § 401], Dec. 21, 2000, 

114 Stat. 2763, 2763A–690, provided that: ‘‘This title 

[amending sections 662, 682, 683, and 687b of this title] 

may be cited as the ‘Small Business Investment Correc-

tions Act of 2000’.’’ 

SHORT TITLE OF 1999 AMENDMENT 

Pub. L. 106–9, § 1, Apr. 5, 1999, 113 Stat. 17, provided 

that: ‘‘This Act [amending sections 662, 683, 687, and 

687m of this title and provisions set out as notes under 

this section and section 631 of this title] may be cited 

as the ‘Small Business Investment Improvement Act of 

1999’.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–403, title V, § 501, Oct. 22, 1994, 108 Stat. 

4198, provided that: ‘‘This title [enacting section 697f of 

this title and provisions set out as a note under section 

697f of this title] may be cited as the ‘Small Business 

Prepayment Penalty Relief Act of 1994’.’’ 

SHORT TITLE OF 1992 AMENDMENT 

Section 401 of title IV of Pub. L. 102–366 provided 

that: ‘‘This Act [probably means ‘‘This title’’, amend-

ing this section and sections 662, 682, 683, 685 to 687, 

687b, and 687l of this title, enacting provisions set out 

as notes under this section and sections 681 and 687b of 

this title, and amending provisions set out as a note 

under section 631 of this title] may be cited as the 

‘Small Business Equity Enhancement Act of 1992’.’’ 

SHORT TITLE OF 1988 AMENDMENT 

Pub. L. 100–590, title II, § 201, Nov. 3, 1988, 102 Stat. 

3007, provided that: ‘‘This title [amending sections 694b 

and 694c of this title and enacting provisions set out as 

notes under section 694b of this title] may be cited as 

the ‘Preferred Surety Bond Guarantee Program Act of 

1988’.’’ 

SHORT TITLE OF 1972 AMENDMENT 

Section 1 of Pub. L. 92–595, Oct. 27, 1972, 86 Stat. 1314, 

provided: ‘‘That this Act [enacting sections 687i and 

687j of this title and amending sections 80a–18, 633, 636, 

662, 681, 683, 684, and 686 of this title] may be cited as 

the ‘Small Business Investment Act Amendments of 

1972’.’’ 

SHORT TITLE OF 1967 AMENDMENT 

Section 201 of Pub. L. 90–104, title II, Oct. 11, 1967, 81 

Stat. 269, provided that: ‘‘This title [amending sections 

681, 682, 683, 684, 686, 687, 687b, and 692 of this title] may 

be cited as the ‘Small Business Investment Act Amend-

ments of 1967’.’’ 

SHORT TITLE OF 1966 AMENDMENT 

Section 1 of Pub. L. 89–779, Nov. 6, 1966, 80 Stat. 1359, 

provided: ‘‘That this Act [enacting sections 687e, 687f, 
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687g, and 687h of this title and amending sections 633, 

671, 687, 687a, 687b, and 687c of this title, and sections 

5315 and 5316 of Title 5, Government Organization and 

Employees] may be cited as the ‘Small Business Invest-

ment Act Amendments of 1966’.’’ 

SHORT TITLE OF 1964 AMENDMENT 

Section 1 of Pub. L. 88–273, Feb. 28, 1964, 78 Stat. 146, 

provided: ‘‘That this Act [enacting section 687d and 

amending sections 682, 686, and 687 of this title] may be 

cited as the ‘Small Business Investment Act Amend-

ments of 1963’.’’ 

SHORT TITLE OF 1961 AMENDMENT 

Section 1 of Pub. L. 87–341, Oct. 3, 1961, 75 Stat. 752, 

provided: ‘‘That this Act [enacting sections 687a, 687b, 

and 687c of this title, amending sections 633, 662, 681, 683 

to 687, and 696 of this title, and enacting provisions set 

out as notes under sections 631 and 686 of this title] 

may be cited as the ‘Small Business Investment Act 

Amendments of 1961’.’’ 

SHORT TITLE OF 1960 AMENDMENT 

Section 1 of Pub. L. 86–502, June 11, 1960, 74 Stat. 196, 

provided: ‘‘That this Act [amending sections 662, 681, 

682, and 684 of this title, and section 26–610 of the Dis-

trict of Columbia Code, 1973 edition] may be cited as 

the ‘Small Business Investment Act Amendments of 

1960’.’’ 

SHORT TITLE 

Section 101 of Pub. L. 85–699, as amended by Pub. L. 

106–9, § 2(d)(3), Apr. 5, 1999, 113 Stat. 18, provided that: 

‘‘This Act [enacting this chapter, amending sections 

77c, 77ddd, 80a–18, 633 and 636 of this title, and sections 

217 [now 212], 218 [now 213], 221 [now 216], 657, 1006 and 

1014 of Title 18, Crimes and Criminal Procedure, repeal-

ing section 352a of Title 12, Banks and Banking, and en-

acting notes set out under this section and former sec-

tion 352a of title 12] may be cited as the ‘Small Busi-

ness Investment Act of 1958’.’’ 

REGULATIONS 

Section 415 of title IV of Pub. L. 102–366 provided 

that: ‘‘Notwithstanding any law, rule, regulation or ad-

ministrative moratorium, except as otherwise ex-

pressly provided in this Act [probably means ‘‘this 

title’’, see Short Title of 1992 Amendment note above], 

the Small Business Administration shall— 

‘‘(1) within 90 days after the date of enactment of 

this Act [Sept. 4, 1992], publish in the Federal Reg-

ister proposed rules and regulations implementing 

this Act and the amendments made by this Act; and 

‘‘(2) within 180 days after the date of enactment of 

this Act, publish in the Federal Register final rules 

and regulations implementing this Act, and enter 

such contracts as are necessary to implement this 

Act and the amendments made by this Act.’’ 

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Section 418 of title IV of Pub. L. 102–366 provided 

that: ‘‘Nothing in this Act [probably means ‘‘this 

title’’, see Short Title of 1992 Amendment note above] 

(and no amendment made by this Act) shall be con-

strued to affect the applicability of the securities laws, 

as that term is defined in section 3(a)(47) of the Securi-

ties Exchange Act of 1934 [15 U.S.C. 78c(a)(47)], or any 

of the rules and regulations thereunder, or otherwise 

supersede or limit the jurisdiction of the Securities and 

Exchange Commission or the authority at any time 

conferred under the securities laws.’’ 

§ 662. Definitions 

As used in this chapter— 
(1) the term ‘‘Administration’’ means the 

Small Business Administration; 

(2) the term ‘‘Administrator’’ means the Ad-
ministrator of the Small Business Administra-
tion; 

(3) the terms ‘‘small business investment 
company’’, ‘‘company’’, and ‘‘licensee’’ mean a 
company approved by the Administration to 
operate under the provisions of this chapter 
and issued a license as provided in section 681 
of this title; 

(4) the term ‘‘State’’ includes the several 
States, the territories and possessions of the 
United States, the Commonwealth of Puerto 
Rico, and the District of Columbia; 

(5) the term ‘‘small-business concern’’ shall 
have the same meaning as in the Small Busi-
ness Act [15 U.S.C. 631 et seq.], except that, for 
purposes of this chapter— 

(A) an investment by a venture capital 
firm, investment company (including a 
small business investment company) em-
ployee welfare benefit plan or pension plan, 
or trust, foundation, or endowment that is 
exempt from Federal income taxation— 

(i) shall not cause a business concern to 
be deemed not independently owned and 
operated regardless of the allocation of 
control during the investment period 
under any investment agreement between 
the business concern and the entity mak-
ing the investment; 

(ii) shall be disregarded in determining 
whether a business concern satisfies size 
standards established pursuant to section 
3(a)(2) of the Small Business Act [15 U.S.C. 
632(a)(2)]; and 

(iii) shall be disregarded in determining 
whether a small business concern is a 
smaller enterprise; and 

(B) in determining whether a business con-
cern satisfies net income standards estab-
lished pursuant to section 3(a)(2) of the 
Small Business Act [15 U.S.C. 632(a)(2)], if 
the business concern is not required by law 
to pay Federal income taxes at the enter-
prise level, but is required to pass income 
through to the shareholders, partners, bene-
ficiaries, or other equitable owners of the 
business concern, the net income of the busi-
ness concern shall be determined by allow-
ing a deduction in an amount equal to the 
sum of— 

(i) if the business concern is not required 
by law to pay State (and local, if any) in-
come taxes at the enterprise level, the net 
income (determined without regard to this 
subparagraph), multiplied by the marginal 
State income tax rate (or by the combined 
State and local income tax rates, as appli-
cable) that would have applied if the busi-
ness concern were a corporation; and 

(ii) the net income (so determined) less 
any deduction for State (and local) income 
taxes calculated under clause (i), multi-
plied by the marginal Federal income tax 
rate that would have applied if the busi-
ness concern were a corporation; 

(6) the term ‘‘development companies’’ 
means enterprises incorporated under State 
law with the authority to promote and assist 
the growth and development of small-business 
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concerns in the areas covered by their oper-
ations; 

(7) the term ‘‘license’’ means a license issued 
by the Administration as provided in section 
681 of this title; 

(8) the term ‘‘articles’’ means articles of in-
corporation for an incorporated body and 
means the functional equivalent or other simi-
lar documents specified by the Administrator 
for other business entities; 

(9) the term ‘‘private capital’’— 
(A) means the sum of— 

(i) the paid-in capital and paid-in surplus 
of a corporate licensee, the contributed 
capital of the partners of a partnership li-
censee, or the equity investment of the 
members of a limited liability company li-
censee; and 

(ii) unfunded binding commitments, 
from investors that meet criteria estab-
lished by the Administrator, to contribute 
capital to the licensee: Provided, That such 
unfunded commitments may be counted as 
private capital for purposes of approval by 
the Administrator of any request for lever-
age, but leverage shall not be funded based 
on such commitments; and 

(B) does not include any— 
(i) funds borrowed by a licensee from any 

source; 
(ii) funds obtained through the issuance 

of leverage; or 
(iii) funds obtained directly or indirectly 

from any Federal, State, or local govern-
ment, or any government agency or instru-
mentality, except for— 

(I) funds obtained from the business 
revenues (excluding any governmental 
appropriation) of any federally chartered 
or government-sponsored corporation es-
tablished prior to October 1, 1987; 

(II) funds invested by an employee wel-
fare benefit plan or pension plan; and 

(III) any qualified nonprivate funds (if 
the investors of the qualified nonprivate 
funds do not control, directly or indi-
rectly, the management, board of direc-
tors, general partners, or members of the 
licensee); 

(10) the term ‘‘leverage’’ includes— 
(A) debentures purchased or guaranteed by 

the Administration; 
(B) participating securities purchased or 

guaranteed by the Administration; and 
(C) preferred securities outstanding as of 

October 1, 1995; 

(11) the term ‘‘third party debt’’ means any 
indebtedness for borrowed money, other than 
indebtedness owed to the Administration; 

(12) the term ‘‘smaller enterprise’’ means 
any small business concern that, together 
with its affiliates— 

(A) has— 
(i) a net financial worth of not more 

than $6,000,000, as of the date on which as-
sistance is provided under this chapter to 
that business concern; and 

(ii) an average net income for the 2-year 
period preceding the date on which assist-
ance is provided under this chapter to that 

business concern, of not more than 
$2,000,000, after Federal income taxes (ex-
cluding any carryover losses) except that, 
for purposes of this clause, if the business 
concern is not required by law to pay Fed-
eral income taxes at the enterprise level, 
but is required to pass income through to 
the shareholders, partners, beneficiaries, 
or other equitable owners of the business 
concern, the net income of the business 
concern shall be determined by allowing a 
deduction in an amount equal to the sum 
of— 

(I) if the business concern is not re-
quired by law to pay State (and local, if 
any) income taxes at the enterprise 
level, the net income (determined with-
out regard to this clause), multiplied by 
the marginal State income tax rate (or 
by the combined State and local income 
tax rates, as applicable) that would have 
applied if the business concern were a 
corporation; and 

(II) the net income (so determined) less 
any deduction for State (and local) in-
come taxes calculated under subclause 
(I), multiplied by the marginal Federal 
income tax rate that would have applied 
if the business concern were a corpora-
tion; or 

(B) satisfies the standard industrial classi-
fication size standards established by the 
Administration for the industry in which the 
small business concern is primarily engaged; 

(13) the term ‘‘qualified nonprivate funds’’ 
means any— 

(A) funds directly or indirectly invested in 
any applicant or licensee on or before Au-
gust 16, 1982, by any Federal agency, other 
than the Administration, under a provision 
of law explicitly mandating the inclusion of 
those funds in the definition of the term 
‘‘private capital’’; 

(B) funds directly or indirectly invested in 
any applicant or licensee by any Federal 
agency under a provision of law enacted 
after September 4, 1992, explicitly mandating 
the inclusion of those funds in the definition 
of the term ‘‘private capital’’; and 

(C) funds invested in any applicant or li-
censee by one or more State or local govern-
ment entities (including any guarantee ex-
tended by those entities) in an aggregate 
amount that does not exceed 33 percent of 
the private capital of the applicant or li-
censee; 

(14) the terms ‘‘employee welfare benefit 
plan’’ and ‘‘pension plan’’ have the same 
meanings as in section 3 of the Employee Re-
tirement Income Security Act of 1974 [29 
U.S.C. 1002], and are intended to include— 

(A) public and private pension or retire-
ment plans subject to such Act [29 U.S.C. 
1001 et seq.]; and 

(B) similar plans not covered by such Act 
that have been established and that are 
maintained by the Federal Government or 
any State or political subdivision, or any 
agency or instrumentality thereof, for the 
benefit of employees; 
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(15) the term ‘‘member’’ means, with respect 
to a licensee that is a limited liability com-
pany, a holder of an ownership interest or a 
person otherwise admitted to membership in 
the limited liability company; 

(16) the term ‘‘limited liability company’’ 
means a business entity that is organized and 
operating in accordance with a State limited 
liability company statute approved by the Ad-
ministration; and 

(17) the term ‘‘long term’’, when used in con-
nection with equity capital or loan funds in-
vested in any small business concern or small-
er enterprise, means any period of time not 
less than 1 year. 

(Pub. L. 85–699, title I, § 103, Aug. 21, 1958, 72 
Stat. 690; Pub. L. 86–502, § 3, June 11, 1960, 74 
Stat. 196; Pub. L. 87–341, § 2, Oct. 3, 1961, 75 Stat. 
752; Pub. L. 92–595, § 2(a), Oct. 27, 1972, 86 Stat. 
1314; Pub. L. 94–305, title I, § 106(a), June 4, 1976, 
90 Stat. 666; Pub. L. 102–366, title IV, § 410, Sept. 
4, 1992, 106 Stat. 1017; Pub. L. 104–208, div. D, title 
II, § 208(a), Sept. 30, 1996, 110 Stat. 3009–739; Pub. 
L. 105–135, title II, § 213, Dec. 2, 1997, 111 Stat. 
2601; Pub. L. 106–9, § 2(c), Apr. 5, 1999, 113 Stat. 17; 
Pub. L. 106–554, § 1(a)(9) [title IV, § 402], Dec. 21, 
2000, 114 Stat. 2763, 2763A–690.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in text, 

see References in Text note set out under section 661 of 

this title. 
The Small Business Act, referred to in par. (5), is 

Pub. L. 85–536, July 18, 1958, 72 Stat. 384, as amended, 

which is classified to chapter 14A (§ 631 et seq.) of this 

title. For complete classification of this Act to the 

Code, see Short Title note set out under section 631 of 

this title and Tables. The term ‘‘small-business con-

cern’’ is defined in section 632 of this title. 
The Employee Retirement Income Security Act of 

1974, referred to in par. (14), is Pub. L. 93–406, Sept. 2, 

1974, 88 Stat. 829, as amended, which is classified prin-

cipally to chapter 18 (§ 1001 et seq.) of Title 29, Labor. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 1001 of Title 29 

and Tables. 

AMENDMENTS 

2000—Par. (5)(A)(i). Pub. L. 106–554, § 1(a)(9) [title IV, 

§ 402(a)], inserted before semicolon at end ‘‘regardless of 

the allocation of control during the investment period 

under any investment agreement between the business 

concern and the entity making the investment’’. 
Par. (17). Pub. L. 106–554, § 1(a)(9) [title IV, § 402(b)], 

added par. (17). 
1999—Par. (5). Pub. L. 106–9, § 2(c)(1), designated exist-

ing provisions after ‘‘for purposes of this chapter’’ as 

subpar. (A), redesignated former subpars. (A) to (C) as 

cls. (i) to (iii), respectively, and added subpar. (B). 
Par. (12)(A)(ii). Pub. L. 106–9, § 2(c)(2), inserted before 

‘‘; or’’: ‘‘except that, for purposes of this clause, if the 

business concern is not required by law to pay Federal 

income taxes at the enterprise level, but is required to 

pass income through to the shareholders, partners, 

beneficiaries, or other equitable owners of the business 

concern, the net income of the business concern shall 

be determined by allowing a deduction in an amount 

equal to the sum of— 
‘‘(I) if the business concern is not required by law 

to pay State (and local, if any) income taxes at the 

enterprise level, the net income (determined without 

regard to this clause), multiplied by the marginal 

State income tax rate (or by the combined State and 

local income tax rates, as applicable) that would have 

applied if the business concern were a corporation; 

and 

‘‘(II) the net income (so determined) less any deduc-
tion for State (and local) income taxes calculated 
under subclause (I), multiplied by the marginal Fed-
eral income tax rate that would have applied if the 
business concern were a corporation’’. 
1997—Par. (9)(B)(iii). Pub. L. 105–135 added subcl. (I) 

and redesignated former subcls. (I) and (II) as (II) and 
(III), respectively. 

1996—Par. (5). Pub. L. 104–208, § 208(a)(1), inserted be-
fore semicolon at end ‘‘, except that, for purposes of 
this chapter, an investment by a venture capital firm, 
investment company (including a small business in-
vestment company) employee welfare benefit plan or 
pension plan, or trust, foundation, or endowment that 
is exempt from Federal income taxation— 

‘‘(A) shall not cause a business concern to be 
deemed not independently owned and operated; 

‘‘(B) shall be disregarded in determining whether a 
business concern satisfies size standards established 
pursuant to section 3(a)(2) of the Small Business Act; 
and 

‘‘(C) shall be disregarded in determining whether a 
small business concern is a smaller enterprise’’. 
Par. (9). Pub. L. 104–208, § 208(a)(2), amended par. (9) 

generally. Prior to amendment, par. (9) read as follows: 
‘‘notwithstanding any other provision of law, the term 
‘private capital’ means the private paid-in capital and 
paid-in surplus of a corporate licensee, or the private 
partnership capital of an unincorporate licensee, inclu-
sive of (A) any funds invested in the licensee by a pub-
lic or private pension fund, (B) any funds invested in 
the licensee by State or local government entities, to 
the extent that such investment does not exceed 33 per-
cent of a licensee’s total private capital and otherwise 
meets criteria established by the Administration, and 
(C) unfunded commitments from institutional investors 
that meet criteria established by the Administration, 

but it excludes any funds which are borrowed by the li-

censee from any source or which are obtained or de-

rived, directly or indirectly, from any Federal source, 

including the Administration: Provided, That no un-

funded commitment from an institutional investor 

may be used for the purpose of meeting the minimum 

amount of private capital required by this chapter or as 

the basis for the Administration to issue obligations to 

provide financing; and’’. 
Pars. (10) to (16). Pub. L. 104–208, § 208(a)(3), added 

pars. (10) to (16) and struck out former par. (10) which 

read as follows: ‘‘the term ‘leverage’ includes deben-

tures purchased or guaranteed by the Administration, 

participating securities purchased or guaranteed by the 

Administration, or preferred securities issued by com-

panies licensed under section 681(d) of this title and 

which have been purchased by the Administration.’’ 
1992—Pars. (9), (10). Pub. L. 102–366 added pars. (9) and 

(10). 
1976—Par. (8). Pub. L. 94–305 added par. (8). 
1972—Par. (3). Pub. L. 92–595 substituted ‘‘section 681’’ 

for ‘‘section 681(c)’’. 
Par. (7). Pub. L. 92–595 substituted ‘‘section 681’’ for 

‘‘section 681(c)’’. 
1961—Par. (3). Pub. L. 87–341, § 2(1), inserted ‘‘licensee’’ 

and substituted ‘‘company approved by the Administra-

tion to operate under the provisions of this chapter and 

issued a license as provided in section 681(c) of this 

title’’ for ‘‘small business investment company orga-

nized as provided in subchapter III of this chapter, in-

cluding (except for purposes of sections 681 and 687(f) of 

this title) a State-chartered investment company 

which has obtained the approval of the Administrator 

to operate under the provisions of this chapter as pro-

vided in section 688 of this title and a company con-

verted into a small business investment company under 

section 691 of this title’’. 
Par. (7). Pub. L. 87–341, § 2(2), added par. (7). 
1960—Par. (4). Pub. L. 86–502 substituted definition of 

‘‘State’’ for definition of ‘‘United States’’. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 
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EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 683 of this title; 

title 12 section 635; title 18 sections 20, 1014. 

SUBCHAPTER II—SMALL BUSINESS IN-
VESTMENT DIVISION OF SMALL BUSI-
NESS ADMINISTRATION 

§ 671. Establishment; Associate Administrator; 
appointment and compensation 

There is hereby established in the Small Busi-
ness Administration a division to be known as 
the Small Business Investment Division. The Di-
vision shall be headed by an Associate Adminis-
trator who shall be appointed by the Adminis-
trator, and shall receive compensation at the 
rate provided by law for other Associate Admin-
istrators of the Small Business Administration. 

(Pub. L. 85–699, title II, § 201, Aug. 21, 1958, 72 
Stat. 690; Pub. L. 89–117, title III, § 316(b), Aug. 
10, 1965, 79 Stat. 484; Pub. L. 89–779, § 2, Nov. 6, 
1966, 80 Stat. 1359.) 

AMENDMENTS 

1966—Pub. L. 89–779 substituted ‘‘Associated Adminis-

trator’’ for ‘‘Deputy Administrator’’ as the head of the 

Small Business Investment Division of the Small Busi-

ness Administration, substituted the rate provided by 

law for other Associate Administrators of the Small 

Business Administration for the rate provided by law 

for the other Deputy Administrators of the Small Busi-

ness Administration as the standard of compensation 

for the head of the Small Business Investment Division, 

and struck out provisions spelling out the proper exer-

cise of the powers conferred on the Administration and 

on the Administrator through the Small Business In-

vestment Division and the Division head. See section 

687(f) of this title. 

1965—Pub. L. 89–117 provided that the powers con-

ferred by subchapters IV–A and V of this chapter shall 

be exercised through such divisions, sections, or other 

personnel as the Administrator in his discretion deter-

mines. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 633, 693 of this 

title. 

§ 672. Repealed. Pub. L. 87–341, § 11(h)(1), Oct. 3, 
1961, 75 Stat. 757 

Section, Pub. L. 85–699, title II, § 202(b), Aug. 21, 1958, 

72 Stat. 691, authorized appropriations for business ex-

penses. 

SUBCHAPTER III—INVESTMENT DIVISION 
PROGRAMS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 633, 634, 697f 

of this title. 

PART A—SMALL BUSINESS INVESTMENT 
COMPANIES 

§ 681. Organization 

(a) Incorporation and charter under State law, 
period of succession; area of operations 

A small business investment company shall be 
an incorporated body, a limited liability com-
pany, or a limited partnership organized and 
chartered or otherwise existing under State law 
solely for the purpose of performing the func-
tions and conducting the activities con-
templated under this subchapter, which, if in-
corporated, has succession for a period of not 
less than thirty years unless sooner dissolved by 
its shareholders, and if a limited partnership, 
has succession for a period of not less than ten 
years, and possesses the powers reasonably nec-
essary to perform such functions and conduct 
such activities. The area in which the company 
is to conduct its operations, and the establish-
ment of branch offices or agencies (if authorized 
by the articles), shall be subject to the approval 
of the Administration. 

(b) Articles of incorporation; approval 

The articles of any small business investment 
company shall specify in general terms the ob-
jects for which the company is formed, the name 
assumed by such company, the area or areas in 
which its operations are to be carried on, the 
place where its principal office is to be located, 
and the amount and classes of its shares of cap-
ital stock. Such articles may contain any other 
provisions not inconsistent with this chapter 
that the company may see fit to adopt for the 
regulation of its business and the conduct of its 
affairs. Such articles and any amendments 
thereto adopted from time to time shall be sub-
ject to the approval of the Administration. 

(c) Issuance of license 

(1) Submission of application 

Each applicant for a license to operate as a 
small business investment company under this 
chapter shall submit to the Administrator an 
application, in a form and including such doc-
umentation as may be prescribed by the Ad-
ministrator. 

(2) Procedures 

(A) Status 

Not later than 90 days after the initial re-
ceipt by the Administrator of an application 
under this subsection, the Administrator 
shall provide the applicant with a written 
report detailing the status of the application 
and any requirements remaining for comple-
tion of the application. 

(B) Approval or disapproval 

Within a reasonable time after receiving a 
completed application submitted in accord-
ance with this subsection and in accordance 
with such requirements as the Adminis-
trator may prescribe by regulation, the Ad-
ministrator shall— 

(i) approve the application and issue a li-
cense for such operation to the applicant if 
the requirements of this section are sat-
isfied; or 
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(ii) disapprove the application and notify 
the applicant in writing of the disapproval. 

(3) Matters considered 

In reviewing and processing any application 
under this subsection, the Administrator— 

(A) shall determine whether— 
(i) the applicant meets the requirements 

of subsections (a) and (c) of section 682 of 
this title; and 

(ii) the management of the applicant is 
qualified and has the knowledge, experi-
ence, and capability necessary to comply 
with this chapter; 

(B) shall take into consideration— 
(i) the need for and availability of fi-

nancing for small business concerns in the 
geographic area in which the applicant is 
to commence business; 

(ii) the general business reputation of 
the owners and management of the appli-
cant; and 

(iii) the probability of successful oper-
ations of the applicant, including adequate 
profitability and financial soundness; and 

(C) shall not take into consideration any 
projected shortage or unavailability of lever-
age. 

(4) Exception 

(A) In general 

Notwithstanding any other provision of 
this chapter, the Administrator may, in the 
discretion of the Administrator and based on 
a showing of special circumstances and good 
cause, approve an application and issue a li-
cense under this subsection with respect to 
any applicant that— 

(i) has private capital of not less than 
$3,000,000; 

(ii) would otherwise be issued a license 
under this subsection, except that the ap-
plicant does not satisfy the requirements 
of section 682(a) of this title; and 

(iii) has a viable business plan reason-
ably projecting profitable operations and a 
reasonable timetable for achieving a level 
of private capital that satisfies the re-
quirements of section 682(a) of this title. 

(B) Leverage 

An applicant licensed pursuant to the ex-
ception provided in this paragraph shall not 
be eligible to receive leverage as a licensee 
until the applicant satisfies the require-
ments of section 682(a) of this title, unless 
the applicant— 

(i) files an application for a license not 
later than 180 days after December 2, 1997; 

(ii) is located in a State that is not 
served by a licensee; and 

(iii) agrees to be limited to 1 tier of le-
verage available under section 682(b) of 
this title, until the applicant meets the re-
quirements of section 682(a) of this title. 

(e) 1 Fees 

(1) In general 

The Administration may prescribe fees to be 
paid by each applicant for a license to operate 

as a small business investment company under 
this chapter. 

(2) Use of amounts 

Fees collected under this subsection— 
(A) shall be deposited in the account for 

salaries and expenses of the Administration; 
and 

(B) are authorized to be appropriated sole-
ly to cover the costs of licensing examina-
tions. 

(Pub. L. 85–699, title III, § 301, Aug. 21, 1958, 72 
Stat. 691; Pub. L. 86–502, § 4, June 11, 1960, 74 
Stat. 196; Pub. L. 87–341, § 11(a), (b), Oct. 3, 1961, 
75 Stat. 756; Pub. L. 90–104, title II, § 202, Oct. 11, 
1967, 81 Stat. 269; Pub. L. 92–595, § 2(b), Oct. 27, 
1972, 86 Stat. 1314; Pub. L. 94–305, title I, 
§ 106(b)–(d), June 4, 1976, 90 Stat. 666; Pub. L. 
95–507, title I, § 104, Oct. 24, 1978, 92 Stat. 1758; 
Pub. L. 100–590, title I, § 105, Nov. 3, 1988, 102 
Stat. 2993; Pub. L. 104–208, div. D, title II, 
§ 208(b)(1)–(3)(A), Sept. 30, 1996, 110 Stat. 3009–741, 
3009–742; Pub. L. 105–135, title II, §§ 212, 214, Dec. 
2, 1997, 111 Stat. 2601.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (b), (c), and (e), see References in Text note set 

out under section 661 of this title. 

AMENDMENTS 

1997—Subsec. (c)(4)(B). Pub. L. 105–135, § 212, amended 

heading and text of subpar. (B) generally. Prior to 

amendment, text read as follows: ‘‘An applicant li-

censed pursuant to the exception provided in this para-

graph shall not be eligible to receive leverage as a li-

censee until the applicant satisfies the requirements of 

section 682(a) of this title.’’ 
Subsec. (e). Pub. L. 105–135, § 214, added subsec. (e). 
1996—Subsec. (a). Pub. L. 104–208, § 208(b)(1), sub-

stituted ‘‘body, a limited liability company, or’’ for 

‘‘body or’’ in first sentence. 
Subsec. (c). Pub. L. 104–208, § 208(b)(2), inserted head-

ing and amended text of subsec. (c) generally. Prior to 

amendment, subsec. (c) read as follows: ‘‘The articles 

and amendments thereto shall be forwarded to the Ad-

ministration for consideration and approval or dis-

approval. In determining whether to approve such a 

company’s articles and permit it to operate under the 

provisions of this chapter, the Administration shall 

give due regard, among other things, to the need and 

availability for the financing of small business con-

cerns in the geographic area in which the proposed 

company is to commence business, the general business 

reputation and character of the proposed owners and 

management of the company, and the probability of 

successful operations of such company including ade-

quate profitability and financial soundness. After con-

sideration of all relevant factors, if it approves the 

company’s articles, the Administration may in its dis-

cretion approve the company to operate under the pro-

visions of this chapter and issue the company a license 

for such operation.’’ 
Subsec. (d). Pub. L. 104–208, § 208(b)(3)(A), struck out 

subsec. (d) which read as follows: ‘‘Notwithstanding 

any other provision of this chapter, a small business in-

vestment company, the investment policy of which is 

that its investments will be made solely in small busi-

ness concerns which will contribute to a well-balanced 

national economy by facilitating ownership in such 

concerns by persons whose participation in the free en-

terprise system is hampered because of social or eco-

nomic disadvantages may be organized and chartered 

under State business or nonprofit corporation statutes, 

or formed as a limited partnership, and may be licensed 

by the Administration to operate under the provisions 

of this chapter.’’ 
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1988—Subsec. (a). Pub. L. 100–590 substituted ‘‘, if in-

corporated, has succession for a period of not less than 

thirty years unless sooner dissolved by its sharehold-

ers, and if a limited partnership, has succession for a 

period of not less than ten years,’’ for ‘‘has succession 

for a period of not less than thirty years unless sooner 

dissolved by its shareholders or partners’’. 

1978—Subsec. (d). Pub. L. 95–507 authorized small 

business investment companies to form as limited part-

nerships. 

1976—Subsec. (a). Pub. L. 94–305, § 106(b), inserted ref-

erence to limited partnership and reference to partners, 

struck out ‘‘of incorporation’’ after ‘‘by the articles’’, 

and inserted ‘‘or otherwise existing’’ after ‘‘chartered’’. 

Subsec. (b). Pub. L. 94–305, § 106(c), struck out ‘‘of in-

corporation’’ after ‘‘The articles’’. 

Subsec. (c). Pub. L. 94–305, § 106(d), struck out ‘‘of in-

corporation’’ after ‘‘articles’’ wherever appearing. 

1972—Subsec. (d). Pub. L. 92–595 added subsec. (d). 

1967—Subsec. (c). Pub. L. 90–104 provided for consider-

ation of availability of financing, the geographic area, 

the business reputation, ownership factor, and prob-

ability of successful operations of company including 

adequate profitability and financial soundness and 

eliminated from consideration the number of such com-

panies previously organized in the United States and 

the volume of their operations. 

1961—Subsec. (a). Pub. L. 87–341, § 11(a), provided that 

small business investment companies shall be incor-

porated, organized and chartered under State law, with 

a minimum succession period of thirty years unless 

sooner dissolved by its activities and functions, its area 

of operation shall be subject to the Administration’s 

approval, and deleted provisions setting the minimum 

number of incorporators at 10, no company shall be 

chartered by the Administration unless it determined 

that none could be chartered under the laws of the 

State and operate in accordance with this chapter, and 

that no such company shall be chartered by the Admin-

istration under this section after June 30, 1961. 

Subsec. (c). Pub. L. 87–341, § 11(b)(1), (2), substituted 

‘‘such a company’s articles of incorporation and permit 

it to operate under the provisions of this chapter’’ for 

‘‘the establishment of such a company and its proposed 

articles of incorporation’’, and provided that if the Ad-

ministration approves the company to operate under 

the provisions of this chapter, it may issue the com-

pany a license for such operation. 

Subsec. (d). Pub. L. 87–341, § 11(b)(3), repealed subsec. 

(d) which specified the general powers of a company 

formed under this section. 

Subsec. (e). Pub. L. 87–341, § 11(b)(3), repealed subsec. 

(e) which provided for a board of directors for a com-

pany formed under this section. 

1960—Subsec. (d)(9) to (11). Pub. L. 86–502 repealed par. 

(9) which empowered companies to act as depositories 

or fiscal agents of the United States, and redesignated 

pars. (10) and (11) as (9) and (10), respectively. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Section 211 of title II of Pub. L. 90–104 provided that: 

‘‘The effective date of this title [amending this section 

and sections 682 to 684, 686, 687, 687b, and 692 of this 

title] shall be ninety days after enactment [Oct. 11, 

1967], except that, with respect to section 207 [amending 

section 686 of this title], it shall be January 1, 1968.’’ 

SAVINGS PROVISION 

Section 208(b)(3)(B) of div. D of Pub. L. 104–208 pro-

vided that: ‘‘The repeal under subparagraph (A) [repeal-

ing subsec. (d) of this section] shall not be construed to 

require the Administrator to cancel, revoke, withdraw, 

or modify any license issued under section 301(d) of the 

Small Business Investment Act of 1958 [subsec. (d) of 

this section] before the date of enactment of this Act 

[Sept. 30, 1996].’’ 

REGULATORY REVIEW 

Pub. L. 102–366, title IV, § 408(d), Sept. 4, 1992, 106 Stat. 

1017, directed Small Business Administration, not later 

than 90 days after Sept. 4, 1992, to complete a review of 

regulations intended to provide for safety and sound-

ness of small business investment companies which ob-

tain financing from the Administration under provi-

sions of the Small Business Investment Act of 1958, 15 

U.S.C. 661 et seq., and to exempt from such regulations, 

or to separately regulate, companies which do not ob-

tain financing from the Administration. 

REPORTS TO CONGRESS 

Pub. L. 102–366, title IV, § 408(e), Sept. 4, 1992, 106 Stat. 

1017, directed Administration, within 180 days after 

Sept. 4, 1992, to report on actions taken pursuant to 

section 408(d) of Pub. L. 102–366, formerly set out above, 

to the Committees on Small Business of the Senate and 

the House of Representatives, including the rationale 

for its actions. 

Pub. L. 102–366, title IV, § 417(b), Sept. 4, 1992, 106 Stat. 

1019, provided that: ‘‘Not later than 4 years after the 

date of enactment of this Act [Sept. 4, 1992], the Comp-

troller General of the United States shall transmit to 

the Committees on Small Business of the House of Rep-

resentatives and the Senate a report that reviews the 

Small Business Investment Company program (estab-

lished under the Small Business Investment Act of 1958 

[15 U.S.C. 661 et seq.]) for the 3-year period following 

the date of enactment of this Act, with respect to each 

item listed in section 308(g)(3) of the Small Business In-

vestment Act of 1958 [15 U.S.C. 687(g)(3)], as amended by 

subsection (a).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 78c, 662, 682, 683, 

687, 689, 697f of this title; title 11 section 109; title 12 

sections 1431, 1464; title 26 sections 1044, 1202; title 42 

sections 5305, 9815. 

§ 682. Capital requirements 

(a) Amount 

(1) In general 

Except as provided in paragraph (2), the pri-
vate capital of each licensee shall be not less 
than— 

(A) $5,000,000; or 
(B) $10,000,000, with respect to each li-

censee authorized or seeking authority to 
issue participating securities to be pur-
chased or guaranteed by the Administration 
under this chapter. 

(2) Exception 

The Administrator may, in the discretion of 
the Administrator and based on a showing of 
special circumstances and good cause, permit 
the private capital of a licensee authorized or 
seeking authorization to issue participating 
securities to be purchased or guaranteed by 
the Administration to be less than $10,000,000, 
but not less than $5,000,000, if the Adminis-
trator determines that such action would not 
create or otherwise contribute to an unreason-
able risk of default or loss to the Federal Gov-
ernment. 

(3) Adequacy 

In addition to the requirements of paragraph 
(1), the Administrator shall— 

(A) determine whether the private capital 
of each licensee is adequate to assure a rea-
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sonable prospect that the licensee will be op-
erated soundly and profitably, and managed 
actively and prudently in accordance with 
its articles; and 

(B) determine that the licensee will be 
able 1 both prior to licensing and prior to ap-
proving any request for financing, to make 
periodic payments on any debt of the com-
pany which is interest bearing and shall 
take into consideration the income which 
the company anticipates on its con-
templated investments, the experience of 
the company’s owners and managers, the 
history of the company as an entity, if any, 
and the company’s financial resources. 

(4) Exemption from capital requirements 

The Administrator may, in the discretion of 
the Administrator, approve leverage for any 
licensee licensed under subsection (c) or (d) of 
section 681 of this title before September 30, 
1996, that does not meet the capital require-
ments of paragraph (1), if— 

(A) the licensee certifies in writing that 
not less than 50 percent of the aggregate dol-
lar amount of its financings after September 
30, 1996, will be provided to smaller enter-
prises; and 

(B) the Administrator determines that 
such action would not create or otherwise 
contribute to an unreasonable risk of default 
or loss to the United States Government. 

(b) Financial institution investments 

(1) Certain banks 

Notwithstanding the provisions of section 
1845(a)(1) 2 of title 12, any national bank, or 
any member bank of the Federal Reserve Sys-
tem or nonmember insured bank to the extent 
permitted under applicable State law, may in-
vest in any 1 or more small business invest-
ment companies, or in any entity established 
to invest solely in small business investment 
companies, except that in no event shall the 
total amount of such investments of any such 
bank exceed 5 percent of the capital and sur-
plus of the bank. 

(2) Certain savings associations 

Notwithstanding any other provision of law, 
any Federal savings association may invest in 
any one or more small business investment 
companies, or in any entity established to in-
vest solely in small business investment com-
panies, except that in no event may the total 
amount of such investments by any such Fed-
eral savings association exceed 5 percent of 
the capital and surplus of the Federal savings 
association. 

(c) Diversification of ownership 

The Administrator shall ensure that the man-
agement of each licensee licensed after Septem-
ber 30, 1996, is sufficiently diversified from and 
unaffiliated with the ownership of the licensee 
in a manner that ensures independence and ob-
jectivity in the financial management and over-
sight of the investments and operations of the 
licensee. 

(Pub. L. 85–699, title III, § 302, Aug. 21, 1958, 72 
Stat. 692; Pub. L. 86–502, § 5, June 11, 1960, 74 
Stat. 196; Pub. L. 87–341, § 3, Oct. 3, 1961, 75 Stat. 
752; Pub. L. 88–273, § 2, Feb. 28, 1964, 78 Stat. 146; 
Pub. L. 90–104, title II, §§ 203(a), 204, Oct. 11, 1967, 
81 Stat. 269, 270; Pub. L. 94–305, title I, §§ 106(e), 
107, June 4, 1976, 90 Stat. 666; Pub. L. 95–89, title 
II, § 210, Aug. 4, 1977, 91 Stat. 558; Pub. L. 95–507, 
title I, § 105, Oct. 24, 1978, 92 Stat. 1758; Pub. L. 
102–366, title IV, §§ 406(a), 409, Sept. 4, 1992, 106 
Stat. 1015, 1017; Pub. L. 104–208, div. D, title II, 
§ 208(c), Sept. 30, 1996, 110 Stat. 3009–742; Pub. L. 
105–135, title II, § 215(a), Dec. 2, 1997, 111 Stat. 
2601; Pub. L. 106–554, § 1(a)(9) [title IV, § 403], Dec. 
21, 2000, 114 Stat. 2763, 2763A–690.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a)(1)(B), see References in Text note set out under 

section 661 of this title. 

Subsection (d) of section 681 of this title, referred to 

in subsec. (a)(4), was repealed by Pub. L. 104–208, div. D, 

title II, § 208(b)(3)(A), Sept. 30, 1996, 110 Stat. 3009–742. 

Section 1845(a)(1) of title 12, referred to in subsec. 

(b)(1), was repealed by Pub. L. 89–485, § 9, July 1, 1966, 80 

Stat. 240. See section 371c of Title 12, Banks and Bank-

ing. 

CODIFICATION 

September 30, 1996, referred to in subsecs. (a)(4) and 

(c), was in the original ‘‘the date of enactment of the 

Small Business Program Improvement Act of 1996’’, 

which was translated as meaning the date of enactment 

of the Small Business Programs Improvement Act of 

1996, to reflect the probable intent of Congress. 

AMENDMENTS 

2000—Subsec. (b). Pub. L. 106–554 inserted subsec. 

heading, designated existing provisions as par. (1), in-

serted par. heading, and added par. (2). 

1997—Subsec. (b). Pub. L. 105–135 substituted ‘‘any na-

tional bank, or any member bank of the Federal Re-

serve System or nonmember insured bank to the extent 

permitted under applicable State law, may invest in 

any 1 or more small business investment companies, or 

in any entity established to invest solely in small busi-

ness investment companies, except that in no event 

shall the total amount of such investments of any such 

bank exceed 5 percent of the capital and surplus of the 

bank.’’ for ‘‘shares of stock in small business invest-

ment companies shall be eligible for purchase by na-

tional banks, and shall be eligible for purchase by other 

member banks of the Federal Reserve System and non-

member insured banks to the extent permitted under 

applicable State law; except that in no event may any 

such bank acquire shares in any small business invest-

ment company if, upon the making of that acquisition, 

the aggregate amount of shares in small business in-

vestment companies then held by the bank would ex-

ceed 5 percent of its capital and surplus.’’ 

1996—Subsec. (a). Pub. L. 104–208, § 208(c)(1), inserted 

heading and substituted pars. (1) to (3)(A) and ‘‘deter-

mine that the licensee will be able’’ in par. (3)(B) for 

‘‘The combined private paid-in capital and paid-in sur-

plus of any company licensed pursuant to section 681(c) 

and (d) of this title shall not be less than $150,000: Pro-

vided, however, That the combined private paid-in cap-

ital and paid-in surplus of any company licensed on or 

after October 1, 1992 pursuant to section 681(c) of this 

title shall be not less than $2,500,000 and pursuant to 

section 681(d) of this title shall be not less than 

$1,500,000. In all cases, such capital and surplus shall be 

adequate to assure a reasonable prospect that the com-

pany will be operated soundly and profitably, and man-

aged actively and prudently in accordance with its arti-

cles. The Administration shall also determine the abil-

ity of the company,’’. 
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Subsec. (a)(4). Pub. L. 104–208, § 208(c)(2), added par. 

(4). 
Subsec. (c). Pub. L. 104–208, § 208(c)(3), inserted head-

ing and amended text of subsec. (c) generally. Prior to 

amendment, text read as follows: ‘‘The aggregate 

amount of shares in any such company or companies 

which may be owned or controlled by any stockholder, 

or by any group or class of stockholders, may be lim-

ited by the Administration.’’ 
1992—Subsec. (a). Pub. L. 102–366 substituted ‘‘1992 

pursuant to section 681(c) of this title shall be not less 

than $2,500,000 and pursuant to section 681(d) of this 

title shall be not less than $1,500,000’’ for ‘‘1979 pursuant 

to section 681(c) and (d) of this title shall be not less 

than $500,000’’ and inserted at end ‘‘The Administration 

shall also determine the ability of the company, both 

prior to licensing and prior to approving any request 

for financing, to make periodic payments on any debt 

of the company which is interest bearing and shall take 

into consideration the income which the company an-

ticipates on its contemplated investments, the experi-

ence of the company’s owners and managers, the his-

tory of the company as an entity, if any, and the com-

pany’s financial resources.’’ 
1978—Subsec. (a). Pub. L. 95–507 provided that the 

combined private paid-in capital and paid-in surplus of 

any company licensed on or after Oct. 1, 1979 pursuant 

to section 681(c) and (d) of this title would not be less 

than $500,000. 
1977—Subsec. (b). Pub. L. 95–89 inserted ‘‘and’’ be-

tween ‘‘capital’’ and ‘‘surplus’’. 
1976—Subsec. (a). Pub. L. 94–305, § 106(e), struck out 

‘‘of incorporation’’ after ‘‘its articles’’. 
Subsec. (b). Pub. L. 94–305, § 107, struck out provisions 

prohibiting the bank from acquiring shares in a small 

business investment company if the bank would hold 50 

percent or more of any class of equity securities issued 

by that investment company and having actual or po-

tential voting rights. 
1967—Subsec. (a). Pub. L. 90–104, § 203(a), substituted 

small business investment company minimum capital 

requirement, a combined private paid-in capital and 

paid-in surplus, of $150,000 and adequate to assure rea-

sonable prospect of sound and profitable company oper-

ations and active and prudent management in accord-

ance with the articles of incorporation for former re-

quirement of a paid-in capital and surplus equal to at 

least $300,000, and eliminated provisions for purchase of 

debentures of such companies in an amount not to ex-

ceed the lesser of $700,000 or the amount of paid-in cap-

ital and surplus of the company from other sources and 

for subordination of debentures (both incorporated in 

section 686(b) of this title), for such purchases by the 

Administration only during certain prescribed period, 

and deeming the debentures part of the capital and sur-

plus for certain purposes. 
Subsec. (b). Pub. L. 90–104, § 204, substituted prohibi-

tion against bank acquisition of small business invest-

ment company stock if, upon such acquisition, the ag-

gregate amount of shares in such companies then held 

by the bank would exceed 5 percent of the capital and 

surplus, or the bank would hold 50 percent or more of 

any class of equity securities issued by that investment 

company and having actual or potential voting rights 

for former prohibition against holding of shares in an 

amount aggregating more than 2 percent of its capital 

and surplus. 
1964—Subsec. (a). Pub. L. 88–273 increased the limita-

tion on Administration purchase of debentures from 

$400,000 to $700,000 and extended the period for such pur-

chase from three years after date of issuance of license 

or date of enactment of Pub. L. 87–341, the Small Busi-

ness Investment Act Amendments of 1961 (Oct. 3, 1961), 

whichever is later, to five years after date of issuance 

of license or date of enactment of Pub. L. 88–273, the 

Small Business Investment Act Amendments of 1963 

(Feb. 28, 1964), whichever is later. 
1961—Subsec. (a). Pub. L. 87–341, § 3(a), inserted ‘‘and 

growth’’, limited the purchase of debentures to the ex-

tent that necessary funds are not available to the com-

pany involved from private sources on reasonable 

terms, increased the amount of purchasable debentures 

to not more than the lesser of $400,000 or the paid-in 

capital and surplus of the company from other sources, 

and restricted such purchases to such period as may be 

fixed by the Administration, but not ending more than 

three years after the date of issuance of the company’s 

license under section 681c of this title, or Oct. 3, 1961, 

whichever is later, and deleted provisions limiting pur-

chase of debentures to $150,000. 

Subsec. (b). Pub. L. 87–341, § 3(b), increased the maxi-

mum amount of shares a bank may hold in small busi-

ness investment companies to 2 percent of the capital 

and surplus. 

1960—Subsec. (b). Pub. L. 86–502 substituted ‘‘Not-

withstanding the provisions of section 1845(a)(1) of title 

12, shares’’ for ‘‘Shares’’. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Amendment by Pub. L. 90–104 effective 90 days after 

Oct. 11, 1967, see section 211 of Pub. L. 90–104, set out as 

a note under section 681 of this title. 

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 681, 683 of this 

title; title 42 section 9815. 

§ 683. Borrowing operations 

(a) Authority to issue obligations 

Each small business investment company 
shall have authority to borrow money and to 
issue its securities, promissory notes, or other 
obligations under such general conditions and 
subject to such limitations and regulations as 
the Administration may prescribe. 

(b) Debentures and participating securities 

To encourage the formation and growth of 
small business investment companies the Ad-
ministration is authorized when authorized in 
appropriation Acts, to purchase, or to guarantee 
the timely payment of all principal and interest 
as scheduled on, debentures or participating se-
curities issued by such companies. Such pur-
chases or guarantees may be made by the Ad-
ministration on such terms and conditions as it 
deems appropriate, pursuant to regulations is-
sued by the Administration. The full faith and 
credit of the United States is pledged to the pay-
ment of all amounts which may be required to 
be paid under any guarantee under this sub-
section. Debentures purchased or guaranteed by 
the Administration under this subsection shall 
be subordinate to any other debenture bonds, 
promissory notes, or other debts and obligations 
of such companies, unless the Administration in 
its exercise of reasonable investment prudence 
and in considering the financial soundness of 
such company determines otherwise. Such de-
bentures may be issued for a term of not to ex-
ceed fifteen years and shall bear interest at a 
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1 See Codification note below. 

rate not less than a rate determined by the Sec-
retary of the Treasury taking into consideration 
the current average market yield on outstand-
ing marketable obligations of the United States 
with remaining periods to maturity comparable 
to the average maturities on such debentures, 
adjusted to the nearest one-eighth of 1 percent, 
plus, for debentures obligated after September 
30, 2001, an additional charge, in an amount es-
tablished annually by the Administration, as 
necessary to reduce to zero the cost (as defined 
in section 661a of title 2) to the Administration 
of purchasing and guaranteeing debentures 
under this chapter, which amount may not ex-
ceed 1.38 percent per year, and which shall be 
paid to and retained by the Administration. The 
debentures or participating securities shall also 
contain such other terms as the Administration 
may fix, and shall be subject to the following re-
strictions and limitations: 

(1) The total amount of debentures and par-
ticipating securities that may be guaranteed 
by the Administration and outstanding from a 
company licensed under section 681(c) of this 
title shall not exceed 300 per centum of the 
private capital of such company: Provided, 
That nothing in this paragraph shall require 
any such company that on March 31, 1993, has 
outstanding debentures in excess of 300 per 
centum of its private capital to prepay such 
excess: And provided further, That any such 
company may apply for an additional deben-
ture guarantee or participating security guar-
antee with the proceeds to be used solely to 
pay the amount due on such maturing deben-
ture, but the maturity of the new debenture or 
security shall be not later than September 30, 
2002. 

(2) MAXIMUM LEVERAGE.— 
(A) IN GENERAL.—After March 31, 1993, the 

maximum amount of outstanding leverage 
made available to a company licensed under 
section 681(c) of this title shall be deter-
mined by the amount of such company’s pri-
vate capital— 

(i) if the company has private capital of 
not more than $15,000,000, the total amount 
of leverage shall not exceed 300 percent of 
private capital; 

(ii) if the company has private capital of 
more than $15,000,000 but not more than 
$30,000,000, the total amount of leverage 
shall not exceed $45,000,000 plus 200 percent 
of the amount of private capital over 
$15,000,000; and 

(iii) if the company has private capital of 
more than $30,000,000, the total amount of 
leverage shall not exceed $75,000,000 plus 
100 percent of the amount of private cap-
ital over $30,000,000 but not to exceed an 
additional $15,000,000. 

(B) Adjustments.— 
(i) IN GENERAL.—The dollar amounts in 

clauses (i), (ii), and (iii) of subparagraph 
(A) shall be adjusted annually to reflect 
increases in the Consumer Price Index es-
tablished by the Bureau of Labor Statis-
tics of the Department of Labor. 

(ii) INITIAL ADJUSTMENTS.—The initial 
adjustments made under this subparagraph 

after December 2, 1997,1 shall reflect only 
increases from March 31, 1993. 

(C) INVESTMENTS IN LOW-INCOME GEO-
GRAPHIC AREAS.—In calculating the out-
standing leverage of a company for the pur-
poses of subparagraph (A), the Adminis-
trator shall not include the amount of the 
cost basis of any equity investment made by 
the company in a smaller enterprise located 
in a low-income geographic area (as defined 
in section 689 of this title), to the extent 
that the total of such amounts does not ex-
ceed 50 percent of the company’s private 
capital. 

(3) Subject to the foregoing dollar and per-
centage limits, a company licensed under sec-
tion 681(c) of this title may issue and have out-
standing both guaranteed debentures and par-
ticipating securities: Provided, That the total 
amount of participating securities outstand-
ing shall not exceed 200 per centum of private 
capital. 

(4) MAXIMUM AGGREGATE AMOUNT OF LEVER-
AGE.— 

(A) IN GENERAL.—Except as provided in 
subparagraph (B), the aggregate amount of 
outstanding leverage issued to any company 
or companies that are commonly controlled 
(as determined by the Administrator) may 
not exceed $90,000,000, as adjusted annually 
for increases in the Consumer Price Index. 

(B) EXCEPTIONS.—The Administrator may, 
on a case-by-case basis— 

(i) approve an amount of leverage that 
exceeds the amount described in subpara-
graph (A) for companies under common 
control; and 

(ii) impose such additional terms and 
conditions as the Administrator deter-
mines to be appropriate to minimize the 
risk of loss to the Administration in the 
event of default. 

(C) APPLICABILITY OF OTHER PROVISIONS.— 
Any leverage that is issued to a company or 
companies commonly controlled in an 
amount that exceeds $90,000,000, whether as a 
result of an increase in the Consumer Price 
Index or a decision of the Administrator, is 
subject to subsection (d) of this section. 

(D) INVESTMENTS IN LOW-INCOME GEO-
GRAPHIC AREAS.—In calculating the aggre-
gate outstanding leverage of a company for 
the purposes of subparagraph (A), the Ad-
ministrator shall not include the amount of 
the cost basis of any equity investment 
made by the company in a smaller enter-
prise located in a low-income geographic 
area (as defined in section 689 of this title), 
to the extent that the total of such amounts 
does not exceed 50 percent of the company’s 
private capital. 

For purposes of this subsection, the term ‘‘ven-
ture capital’’ includes such common stock, pre-
ferred stock, or other financing with subordina-
tion or nonamortization characteristics as the 
Administration determines to be substantially 
similar to equity financing. 
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(c) Third party debt 

The Administrator— 
(1) shall not permit a licensee having out-

standing leverage to incur third party debt 
that would create or contribute to an unrea-
sonable risk of default or loss to the Federal 
Government; and 

(2) shall permit such licensees to incur third 
party debt only on such terms and subject to 
such conditions as may be established by the 
Administrator, by regulation or otherwise. 

(d) Required certifications 

(1) In general 

The Administrator shall require each li-
censee, as a condition of approval of an appli-
cation for leverage, to certify in writing— 

(A) for licensees with leverage less than or 
equal to $90,000,000, that not less than 20 per-
cent of the licensee’s aggregate dollar 
amount of financings will be provided to 
smaller enterprises; and 

(B) for licensees with leverage in excess of 
$90,000,000, that, in addition to satisfying the 
requirements of subparagraph (A), 100 per-
cent of the licensee’s aggregate dollar 
amount of financings made in whole or in 
part with leverage in excess of $90,000,000 
will be provided to smaller enterprises (as 
defined in section 662(12) of this title). 

(2) Multiple licensees 

Multiple licensees under common control (as 
determined by the Administrator) shall be 
considered to be a single licensee for purposes 
of determining both the applicability of and 
compliance with the investment percentage 
requirements of this subsection. 

(e) Capital impairment 

Before approving any application for leverage 
submitted by a licensee under this chapter, the 
Administrator— 

(1) shall determine that the private capital 
of the licensee meets the requirements of sec-
tion 682(a) of this title; and 

(2) shall determine, taking into account the 
nature of the assets of the licensee, the 
amount and terms of any third party debt 
owed by such licensee, and any other factors 
determined to be relevant by the Adminis-
trator, that the private capital of the licensee 
has not been impaired to such an extent that 
the issuance of additional leverage would cre-
ate or otherwise contribute to an unreasonable 
risk of default or loss to the Federal Govern-
ment. 

(f) Redemption or repurchase of preferred stock 

Notwithstanding any other provision of law— 
(1) the Administrator may allow the issuer 

of any preferred stock sold to the Administra-
tion before November 1, 1989 to redeem or re-
purchase such stock, upon the payment to the 
Administration of an amount less than the par 
value of such stock, for a repurchase price de-
termined by the Administrator after consider-
ation of all relevant factors, including— 

(A) the market value of the stock; 
(B) the value of benefits provided and an-

ticipated to accrue to the issuer; 
(C) the amount of dividends paid, accrued, 

and anticipated; and 

(D) the estimate of the Administrator of 
any anticipated redemption; and 

(2) any moneys received by the Administra-
tion from the repurchase of preferred stock 
shall be available solely to provide debenture 
leverage to licensees having 50 percent or 
more in aggregate dollar amount of their fi-
nancings invested in smaller enterprises. 

(g) Guarantee of payment of and authority to 
purchase participating securities 

In order to encourage small business invest-
ment companies to provide equity capital to 
small businesses, the Administration is author-
ized to guarantee the payment of the redemp-
tion price and prioritized payments on partici-
pating securities issued by such companies 
which are licensed pursuant to section 681(c) of 
this title, and a trust or a pool acting on behalf 
of the Administration is authorized to purchase 
such securities. Such guarantees and purchases 
shall be made on such terms and conditions as 
the Administration shall establish by regula-
tion. For purposes of this section, (A) the term 
‘‘participating securities’’ includes preferred 
stock, a preferred limited partnership interest 
or a similar instrument, including debentures 
under the terms of which interest is payable 
only to the extent of earnings and (B) the term 
‘‘prioritized payments’’ includes dividends on 
stock, interest on qualifying debentures, or pri-
ority returns on preferred limited partnership 
interests which are paid only to the extent of 
earnings. Participating securities guaranteed 
under this subsection shall be subject to the fol-
lowing restrictions and limitations, in addition 
to such other restrictions and limitations as the 
Administration may determine: 

(1) Participating securities shall be re-
deemed not later than 15 years after their date 
of issuance for an amount equal to 100 per cen-
tum of the original issue price plus the 
amount of any accrued prioritized payment: 
Provided, That if, at the time the securities 
are redeemed, whether as scheduled or in ad-
vance, the issuing company (A) has not paid 
all accrued prioritized payments in full as pro-
vided in paragraph (2) below and (B) has not 
sold or otherwise disposed of all investments 
subject to profit distributions pursuant to 
paragraph (11), the company’s obligation to 
pay accrued and unpaid prioritized payments 
shall continue and payment shall be made 
from the realized gain, if any, on the disposi-
tion of such investments, but if on disposition 
there is no realized gain, the obligation to pay 
accrued and unpaid prioritized payments shall 
be extinguished: Provided further, That in the 
interim, the company shall not make any in- 
kind distributions of such investments unless 
it pays to the Administration such sums, up to 
the amount of the unrealized appreciation on 
such investments, as may be necessary to pay 
in full the accrued prioritized payments. 

(2) Prioritized payments on participating se-
curities shall be preferred and cumulative and 
payable out of the retained earnings available 
for distribution, as defined by the Administra-
tion, of the issuing company at a rate deter-
mined by the Secretary of the Treasury taking 
into consideration the current average market 
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yield on outstanding marketable obligations 
of the United States with remaining periods to 
maturity comparable to the average matu-
rities on such securities, adjusted to the near-
est one-eighth of 1 percent, plus, for partici-
pating securities obligated after September 30, 
2001, an additional charge, in an amount estab-
lished annually by the Administration, as nec-
essary to reduce to zero the cost (as defined in 
section 661a of title 2) to the Administration 
of purchasing and guaranteeing participating 
securities under this chapter, which amount 
may not exceed 1.38 percent per year, and 
which shall be paid to and retained by the Ad-
ministration. 

(3) In the event of liquidation of the com-
pany, participating securities shall be senior 
in priority for all purposes to all other equity 
interests in the issuing company, whenever 
created. 

(4) Any company issuing a participating se-
curity under this subsection shall commit to 
invest or shall invest an amount equal to the 
outstanding face value of such security solely 
in equity capital. As used in this subsection, 
‘‘equity capital’’ means common or preferred 
stock or a similar instrument, including sub-
ordinated debt with equity features which is 
not amortized and which provides for interest 
payments contingent upon and limited to the 
extent of earnings. 

(5) The only debt (other than leverage ob-
tained in accordance with this subchapter) 
which any company issuing a participating se-
curity under this subsection may have out-
standing shall be temporary debt in amounts 
limited to not more than 50 per centum of pri-
vate capital. 

(6) The Administration may permit the pro-
ceeds of a participating security to be used to 
pay the principal amount due on outstanding 
debentures guaranteed by the Administration, 
if (A) the company has outstanding equity 
capital invested in an amount equal to the 
amount of the debentures being refinanced and 
(B) the Administration receives profit partici-
pation on such terms and conditions as it may 
determine, but not to exceed the per centums 
specified in paragraph (11). 

(7) For purposes of computing profit partici-
pation under paragraph (11), except as other-
wise determined by the Administration, the 
management expenses of any company which 
issues participating securities shall not be 
greater than 2.5 per centum per annum of the 
combined capital of the company, plus $125,000 
if the company’s combined capital is less than 
$20,000,000. For purposes of this paragraph, (A) 
the term ‘‘combined capital’’ means the aggre-
gate amount of private capital and outstand-
ing leverage and (B) the term ‘‘management 
expenses’’ includes salaries, office expenses, 
travel, business development, office and equip-
ment rental, bookkeeping and the develop-
ment, investigation and monitoring of invest-
ments, but does not include the cost of serv-
ices provided by specialized outside consult-
ants, outside lawyers and outside auditors, 
who perform services not generally expected of 
a venture capital company nor does such term 
include the cost of services provided by any af-

filiate of the company which are not part of 
the normal process of making and monitoring 
venture capital investments. 

(8) Notwithstanding paragraph (9), if a com-
pany is operating as a limited partnership or 
as a subchapter S corporation or an equivalent 
pass-through entity for tax purposes and if 
there are no accumulated and unpaid prior-
itized payments, the company may make an-
nual distributions to the partners, sharehold-
ers, or members in amounts not greater than 
each partner’s, shareholder’s, or member’s 
maximum tax liability. For purposes of this 
paragraph, the term ‘‘maximum tax liability’’ 
means the amount of income allocated to each 
partner, shareholder, or member (including an 
allocation to the Administration as if it were 
a taxpayer) for Federal income tax purposes in 
the income tax return filed or to be filed by 
the company with respect to the fiscal year of 
the company immediately preceding such dis-
tribution, multiplied by the highest combined 
marginal Federal and State income tax rates 
for corporations or individuals, whichever is 
higher, on each type of income included in 
such return. For purposes of this paragraph, 
the term ‘‘State income tax’’ means the in-
come tax of the State where the company’s 
principal place of business is located. A com-
pany may also elect to make a distribution 
under this paragraph at any time during any 
calendar quarter based on an estimate of the 
maximum tax liability. If a company makes 1 
or more interim distributions for a calendar 
year, and the aggregate amount of those dis-
tributions exceeds the maximum amount that 
the company could have distributed based on a 
single annual computation, any subsequent 
distribution by the company under this para-
graph shall be reduced by an amount equal to 
the excess amount distributed. 

(9) After making any distributions as pro-
vided in paragraph (8), a company with par-
ticipating securities outstanding may distrib-
ute the balance of income to its investors, spe-
cifically including the Administration, in the 
per centums specified in paragraph (11), if 
there are no accumulated and unpaid prior-
itized payments and if all amounts due the Ad-
ministration pursuant to paragraph (11) have 
been paid in full, subject to the following con-
ditions: 

(A) As of the date of the proposed distribu-
tion, if the amount of leverage outstanding 
is more than 200 per centum of the amount 
of private capital, any amounts distributed 
shall be made to private investors and to the 
Administration in the ratio of leverage to 
private capital. 

(B) As of the date of the proposed distribu-
tion, if the amount of leverage outstanding 
is more than 100 per centum but not more 
than 200 per centum of the amount of private 
capital, 50 per centum of any amounts dis-
tributed shall be made to the Administra-
tion and 50 per centum shall be made to the 
private investors. 

(C) If the amount of leverage outstanding 
is 100 per centum, or less, of the amount of 
private capital, the ratio shall be that for 
distribution of profits as provided in para-
graph (11). 
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(D) Any amounts received by the Adminis-
tration under subparagraph (A) or (B) shall 
be applied first as profit participation as 
provided in paragraph (11) and any remain-
der shall be applied as a prepayment of the 
principal amount of the participating securi-
ties or debentures. 

(10) After making any distributions pursuant 
to paragraph (8), a company with participating 
securities outstanding may return capital to 
its investors, specifically including the Ad-
ministration, if there are no accumulated and 
unpaid prioritized payments and if all 
amounts due the Administration pursuant to 
paragraph (11) have been paid in full. Any dis-
tributions under this paragraph shall be made 
to private investors and to the Administration 
in the ratio of private capital to leverage as of 
the date of the proposed distribution: Provided, 
That if the amount of leverage outstanding is 
less than 50 per centum of the amount of pri-
vate capital or $10,000,000, whichever is less, no 
distribution shall be required to be made to 
the Administration unless the Administration 
determines, on a case by case basis, to require 
distributions to the Administration to reduce 
the amount of outstanding leverage to an 
amount less than $10,000,000. 

(11)(A) A company which issues participat-
ing securities shall agree to allocate to the 
Administration a share of its profits deter-
mined by the relationship of its private cap-
ital to the amount of participating securities 
guaranteed by the Administration in accord-
ance with the following: 

(i) If the total amount of participating se-
curities is 100 per centum of private capital 
or less, the company shall allocate to the 
Administration a per centum share com-
puted as follows: the amount of participat-
ing securities divided by private capital 
times 9 per centum. 

(ii) If the total amount of participating se-
curities is more than 100 per centum but not 
greater than 200 per centum of private cap-
ital, the company shall allocate to the Ad-
ministration a per centum share computed 
as follows: 

(I) 9 per centum, plus 
(II) 3 per centum of the amount of par-

ticipating securities minus private capital 
divided by private capital. 

(B) Notwithstanding any other provision of 
this paragraph— 

(i) in no event shall the total per centum 
required by this paragraph exceed 12 per cen-
tum, unless required pursuant to the provi-
sions of (ii) below, 

(ii) if, on the date the participating securi-
ties are marketed, the interest rate on 
Treasury bonds with a maturity of 10 years 
is a rate other than 8 per centum, the Ad-
ministration shall adjust the rate specified 
in paragraph (A) above, either higher or 
lower, by the same per centum by which the 
Treasury bond rate is higher or lower than 8 
per centum, and 

(iii) this paragraph shall not be construed 
to create any ownership interest of the Ad-
ministration in the company. 

(12) A company may elect to make an in- 
kind distribution of securities only if such se-
curities are publicly traded and marketable. 
The company shall deposit the Administra-
tion’s share of such securities for disposition 
with a trustee designated by the Administra-
tion or, at its option and with the agreement 
of the company, the Administration may di-
rect the company to retain the Administra-
tion’s share. If the company retains the Ad-
ministration’s share, it shall sell the Adminis-
tration’s share and promptly remit the pro-
ceeds to the Administration. As used in this 
paragraph, the term ‘‘trustee’’ means a person 
who is knowledgeable about and proficient in 
the marketing of thinly traded securities. 

(h) Computation of amounts due under partici-
pating securities 

The computation of amounts due the Adminis-
tration under participating securities shall be 
subject to the following terms and conditions: 

(1) The formula in subsection (g)(11) of this 
section shall be computed annually and the 
Administration shall receive distributions of 
its profit participation at the same time as 
other investors in the company. 

(2) The formula shall not be modified due to 
an increase in the private capital unless the 
increase is provided for in a proposed business 
plan submitted to and approved by the Admin-
istration. 

(3) After distributions have been made, the 
Administration’s share of such distributions 
shall not be recomputed or reduced. 

(4) If the company prepays or repays the par-
ticipating securities, the Administration shall 
receive the requisite participation upon the 
distribution of profits due to any investments 
held by the company on the date of the repay-
ment or prepayment. 

(5) If a company is licensed on or before 
March 31, 1993, it may elect to exclude from 
profit participation all investments held on 
that date and in such case the Administration 
shall determine the amount of the future ex-
penses attributable to such prior investment: 
Provided, That if the company issues partici-
pating securities to refinance debentures as 
authorized in subsection (g)(6) of this section, 
it may not elect to exclude profits on existing 
investments under this paragraph. 

(i) Leverage fee 

With respect to leverage granted by the Ad-
ministration to a licensee, the Administration 
shall collect from the licensee a nonrefundable 
fee in an amount equal to 3 percent of the face 
amount of leverage granted to the licensee in 
the following manner: 1 percent upon the date 
on which the Administration enters into any 
commitment for such leverage with the licensee, 
and the balance of 2 percent (or 3 percent if no 
commitment has been entered into by the Ad-
ministration) on the date on which the leverage 
is drawn by the licensee. 

(j) Calculation of subsidy rate 

All fees, interest, and profits received and re-
tained by the Administration under this section 
shall be included in the calculations made by 
the Director of the Office of Management and 
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Budget to offset the cost (as that term is defined 
in section 661a of title 2) to the Administration 
of purchasing and guaranteeing debentures and 
participating securities under this chapter. 

(Pub. L. 85–699, title III, § 303, Aug. 21, 1958, 72 
Stat. 692; Pub. L. 87–341, § 4, Oct. 3, 1961, 75 Stat. 
752; Pub. L. 88–273, § 3, Feb. 28, 1964, 78 Stat. 146; 
Pub. L. 90–104, title II, § 205, Oct. 11, 1967, 81 Stat. 
270; Pub. L. 92–213, § 10, Dec. 22, 1971, 85 Stat. 776; 
Pub. L. 92–595, § 2(c), (d), Oct. 27, 1972, 86 Stat. 
1314; Pub. L. 94–305, title I, § 104, June 4, 1976, 90 
Stat. 665; Pub. L. 95–507, title I, § 101, Oct. 24, 
1978, 92 Stat. 1757; Pub. L. 101–162, title V, (4), 
Nov. 21, 1989, 103 Stat. 1025; Pub. L. 101–574, title 
II, § 215(a)(1), (b), Nov. 15, 1990, 104 Stat. 2822; 
Pub. L. 102–366, title IV, §§ 402, 403, 412, 413, Sept. 
4, 1992, 106 Stat. 1008, 1009, 1018; Pub. L. 103–403, 
title II, § 215, Oct. 22, 1994, 108 Stat. 4184; Pub. L. 
104–208, div. D, title II, § 208(d)(1)–(4)(A), (5), (6), 
(h)(1)(A), Sept. 30, 1996, 110 Stat. 3009–743, 
3009–744, 3009–746; Pub. L. 105–135, title II, 
§ 215(b)–(d), Dec. 2, 1997, 111 Stat. 2602, 2603; Pub. 
L. 106–9, § 2(d)(1), Apr. 5, 1999, 113 Stat. 18; Pub. 
L. 106–554, § 1(a)(8) [§ 1(d)], § 1(a)(9) [title IV, §§ 404, 
405], Dec. 21, 2000, 114 Stat. 2763, 2763A–664, 
2763A–690, 2763A–691; Pub. L. 107–100, § 2(a), Dec. 
21, 2001, 115 Stat. 966.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (b), (e), (g)(2), and (j), see References in Text note 

set out under section 661 of this title. 

CODIFICATION 

December 2, 1997, referred to in subsec. (b)(2)(B)(ii), 

was in the original ‘‘the date of the enactment of the 

Small Business Reauthorization Act of 1937’’ which was 

translated as meaning the date of enactment of the 

Small Business Reauthorization Act of 1997, Pub. L. 

105–135, as the probable intent of Congress. 

AMENDMENTS 

2001—Subsec. (b). Pub. L. 107–100, § 2(a)(1), in introduc-

tory provisions, substituted ‘‘September 30, 2001’’ for 

‘‘September 30, 2000’’, struck out ‘‘of not more than 1 

percent per year’’ after ‘‘annually by the Administra-

tion,’’, and inserted ‘‘which amount may not exceed 

1.38 percent per year, and’’ before ‘‘which shall be 

paid’’. 
Subsec. (g)(2). Pub. L. 107–100, § 2(a)(2), substituted 

‘‘September 30, 2001’’ for ‘‘September 30, 2000’’, struck 

out ‘‘of not more than 1 percent per year’’ after ‘‘annu-

ally by the Administration,’’, and inserted ‘‘which 

amount may not exceed 1.38 percent per year, and’’ be-

fore ‘‘which shall be paid’’. 
2000—Subsec. (b). Pub. L. 106–554, § 1(a)(9) [title IV, 

§ 404(a)], in introductory provisions, substituted ‘‘plus, 

for debentures obligated after September 30, 2000, an 

additional charge, in an amount established annually 

by the Administration, of not more than 1 percent per 

year as necessary to reduce to zero the cost (as defined 

in section 661a of title 2) to the Administration of pur-

chasing and guaranteeing debentures under this chap-

ter, which shall be paid to and retained by the Adminis-

tration’’ for ‘‘plus an additional charge of 1 percent per 

annum which shall be paid to and retained by the Ad-

ministration’’. 
Subsec. (b)(2). Pub. L. 106–554, § 1(a)(8) [§ 1(d)(1)], 

amended par. (2) generally, revising structure of par. 

from one consisting of introductory provisions and sub-

pars. (A) to (D) to one consisting of subpars. (A) and 

(B), and adding subpar. (C). 
Subsec. (b)(4)(D). Pub. L. 106–554, § 1(a)(8) [§ 1(d)(2)], 

added subpar. (D). 
Subsec. (g)(2). Pub. L. 106–554, § 1(a)(9) [title IV, 

§ 404(b)], substituted ‘‘plus, for participating securities 

obligated after September 30, 2000, an additional 

charge, in an amount established annually by the Ad-

ministration, of not more than 1 percent per year as 

necessary to reduce to zero the cost (as defined in sec-

tion 661a of title 2) to the Administration of purchasing 

and guaranteeing participating securities under this 

chapter, which shall be paid to and retained by the Ad-

ministration’’ for ‘‘plus an additional charge of 1 per-

cent per annum which shall be paid to and retained by 

the Administration’’. 
Subsec. (g)(8). Pub. L. 106–554, § 1(a)(9) [title IV, § 405], 

substituted ‘‘subchapter S corporation’’ for ‘‘sub-

chapter s corporation’’, ‘‘any time during any calendar 

quarter based on an’’ for ‘‘the end of any calendar quar-

ter based on a quarterly’’, and ‘‘interim distributions 

for a calendar year,’’ for ‘‘quarterly distributions for a 

calendar year,’’. 
1999—Subsec. (g)(13). Pub. L. 106–9 struck out heading 

and text of par. (13). Text read as follows: 
‘‘(A) IN GENERAL.—Subject to the provisions of sub-

paragraph (B), of the amount of the annual program 

level of participating securities approved in appropria-

tions Acts, 50 percent shall be reserved for funding 

small business investment companies with private cap-

ital of not more than $20,000,000. 
‘‘(B) EXCEPTION.—During the last quarter of each fis-

cal year, if the Administrator determines that there is 

a lack of qualified applicants with private capital of 

not more than $20,000,000, the Administrator may uti-

lize all or any part of the program level for securities 

reserved under subparagraph (A) for qualified appli-

cants with private capital of more than $20,000,000.’’ 
1997—Subsec. (b)(2)(D). Pub. L. 105–135, § 215(b)(1)(A), 

added subpar. (D). 
Subsec. (b)(4). Pub. L. 105–135, § 215(b)(1)(B), added par. 

(4) and struck out former par. (4) which read as follows: 

‘‘In no event shall the aggregate amount of outstanding 

leverage of any such company or companies which are 

commonly controlled as determined by the Administra-

tion exceed $90,000,000, unless the Administration deter-

mines on a case by case basis to permit a higher 

amount for companies under common control and im-

poses such additional terms and conditions as it deter-

mines appropriate to minimize the risk of loss to the 

Administration in the event of default.’’ 
Subsec. (d). Pub. L. 105–135, § 215(b)(2), added subsec. 

(d) and struck out heading and text of former subsec. 

(d). Text read as follows: ‘‘The Administrator shall re-

quire each licensee, as a condition of approval of an ap-

plication for leverage, to certify in writing that not 

less than 20 percent of the aggregate dollar amount of 

the financings of the licensee will be provided to small-

er enterprises.’’ 
Subsec. (g)(8). Pub. L. 105–135, § 215(c), inserted at end 

‘‘A company may also elect to make a distribution 

under this paragraph at the end of any calendar quarter 

based on a quarterly estimate of the maximum tax li-

ability. If a company makes 1 or more quarterly dis-

tributions for a calendar year, and the aggregate 

amount of those distributions exceeds the maximum 

amount that the company could have distributed based 

on a single annual computation, any subsequent dis-

tribution by the company under this paragraph shall be 

reduced by an amount equal to the excess amount dis-

tributed.’’ 
Subsec. (i). Pub. L. 105–135, § 215(d), substituted ‘‘in 

the following manner: 1 percent upon the date on which 

the Administration enters into any commitment for 

such leverage with the licensee, and the balance of 2 

percent (or 3 percent if no commitment has been en-

tered into by the Administration) on the date on which 

the leverage is drawn by the licensee’’ for ‘‘, payable 

upon the earlier of the date of entry into any commit-

ment for such leverage or the date on which the lever-

age is drawn by the licensee’’ before period at end. 
1996—Subsec. (a). Pub. L. 104–208, § 208(h)(1)(A)(i), sub-

stituted ‘‘securities,’’ for ‘‘debenture bonds,’’. 
Subsec. (b). Pub. L. 104–208, § 208(d)(1), (6)(A), in first 

sentence struck out ‘‘(but only to the extent that the 

necessary funds are not available to said company from 
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private sources on reasonable terms)’’ after ‘‘is author-

ized’’ and in fifth sentence substituted ‘‘1 percent, plus 

an additional charge of 1 percent per annum which 

shall be paid to and retained by the Administration’’ 

for ‘‘1 per centum, plus such additional charge, if any, 

toward covering other costs of the program as the Ad-

ministration may determine to be consistent with its 

purposes’’. 
Subsec. (c). Pub. L. 104–208, § 208(d)(2), inserted head-

ing and amended text of subsec. (c) generally. Prior to 

amendment, text consisted of 7 pars. which authorized 

the Administration to purchase securities and to pur-

chase or guarantee payments on debentures issued by 

small business investment companies operating under 

section 681(d) of this title. 
Subsec. (d). Pub. L. 104–208, § 208(d)(3), inserted head-

ing and amended text of subsec. (d) generally. Prior to 

amendment, text read as follows: ‘‘If the Administra-

tion guarantees debentures issued by a small business 

investment company operating under authority of sec-

tion 681(d) of this title, it shall make, on behalf of the 

company payments in such amounts as will reduce the 

effective rate of interest to be paid by the company 

during the first five years of the term of such deben-

tures to a rate of interest 3 points below the market 

rate of interest determined pursuant to section 687l of 

this title. Such payments shall be made by the Admin-

istration to the holder of the debenture, its agents or 

assigns, or to the appropriate central registration 

agent, if any. The authority to reduce interest rates as 

provided in this subsection shall be limited to amounts 

provided in advance in appropriations Acts, and the 

total amount shall be reserved within the business loan 

and investment fund to pay an amount equal to the 

amount of the reduction as it becomes due.’’ 
Subsec. (e). Pub. L. 104–208, § 208(d)(4)(A), inserted 

heading and amended text of subsec. (e) generally. 

Prior to amendment, text read as follows: ‘‘In deter-

mining the private capital of a small business invest-

ment company licensed under section 681(d) of this title 

and notwithstanding section 662(9) of this title, Fed-

eral, State, or local government funds received from 

sources other than the Administration shall be in-

cluded solely for regulatory purposes, and not for the 

purpose of obtaining financial assistance from or li-

censing by the Administration, providing such funds 

were invested to November 21, 1989: Provided, That such 

companies may include in private capital for any pur-

pose funds indirectly obtained from State or local gov-

ernments. As used in this subsection, the term ‘capital 

indirectly obtained’ includes income generated by a 

State financing authority or similar State institution 

or agency or from the investment of State or local 

money or amounts originally provided to nonprofit in-

stitutions or corporations which such institutions or 

corporations, in their discretion, determine to invest in 

a company licensed under section 681(d) of this title.’’ 
Subsec. (f). Pub. L. 104–208, § 208(h)(1)(A)(ii), added 

subsec. (f) and struck out former subsec. (f) which read 

as follows: ‘‘Notwithstanding the provisions of any 

other law, rule, or regulation, the Administration is 

authorized to allow the issuer of any preferred stock 

heretofore sold to the Administration to redeem or re-

purchase such stock upon the payment to the Adminis-

tration of an amount less than the par value of such 

stock. The Administration, in its sole discretion, shall 

determine the repurchase price after considering fac-

tors including, but not limited to, the market value of 

the stock, the value of benefits previously provided and 

anticipated to accrue to the issuer, the amount of divi-

dends previously paid, accrued, and anticipated, and 

the Administration’s estimate of any anticipated re-

demption. The Administration may guarantee deben-

tures as provided in paragraph (5) of subsection (c) of 

this section and allow the issuer to use the proceeds to 

make the payments authorized herein. Any monies re-

ceived by the Administration from the repurchase of 

preferred stock shall be deposited in the business loan 

and investment fund and shall be available solely to 

provide assistance to companies operating under the 

authority of section 681(d) of this title, to the extent 

and in the amounts provided in advance in appropria-

tions Acts.’’ 
Subsec. (g)(2). Pub. L. 104–208, § 208(d)(6)(B), sub-

stituted ‘‘1 percent, plus an additional charge of 1 per-

cent per annum which shall be paid to and retained by 

the Administration’’ for ‘‘1 per centum, plus, at the 

time the guarantee is issued, such additional charge, if 

any, toward covering other costs of the program as the 

Administration may determine to be consistent with 

its purposes, but not to exceed 2 per centum’’. 
Subsec. (g)(4). Pub. L. 104–208, § 208(d)(5), struck out 

‘‘and maintain’’ after ‘‘shall invest’’. 
Subsec. (g)(8). Pub. L. 104–208, § 208(h)(1)(A)(iii), sub-

stituted ‘‘partners, shareholders, or members’’ for 

‘‘partners or shareholders’’, ‘‘partner’s, shareholder’s, 

or member’s’’ for ‘‘partner’s or shareholder’s’’, and 

‘‘partner, shareholder, or member’’ for ‘‘partner or 

shareholder’’. 
Subsecs. (i), (j). Pub. L. 104–208, § 208(d)(6)(C), added 

subsecs. (i) and (j). 
1994—Subsec. (g)(13). Pub. L. 103–403 added par. (13). 
1992—Subsec. (b). Pub. L. 102–366, § 402(1), inserted ‘‘or 

participating securities’’ after ‘‘debentures’’ in first 

and sixth sentences. 
Subsec. (b)(1) to (4). Pub. L. 102–366, § 402(2), added 

pars. (1) to (4) and struck out former pars. (1) to (3) 

which read as follows: 
‘‘(1) The total amount of debentures purchased or 

guaranteed and outstanding at any one time from a 

company which does not qualify under the terms of 

paragraph (2) of this subsection, shall not exceed 300 

percent of the combined private paid-in capital and 

paid-in surplus of such company. In no event shall the 

debentures guaranteed and outstanding under this sub-

chapter of any such company or companies which are 

commonly controlled as determined by the Administra-

tion exceed $35,000,000. 
‘‘(2) The total amount of debentures which may be 

purchased or guaranteed and outstanding at any one 

time from a company not complying with section 681(d) 

of this title, which has investments or legal commit-

ments of 65 per centum or more of its total funds avail-

able for investment in small business concerns invested 

or committed in venture capital, and which has com-

bined private paid-in capital and paid-in surplus of 

$500,000 or more shall not exceed 400 per centum of its 

combined private paid-in capital and paid-in surplus. In 

no event shall the debentures of any such company pur-

chased or guaranteed and outstanding under this para-

graph exceed $35,000,000. Such additional purchases or 

guarantees which the Administration makes under this 

paragraph shall contain conditions to insure appro-

priate maintenance by the company receiving such as-

sistance of the described ratio during the period in 

which debentures under this paragraph are outstand-

ing. 
‘‘(3) Outstanding amounts of financial assistance pro-

vided to a company by the Administration prior to the 

effective date of the Small Business Investment Act 

Amendments of 1967 shall be deducted from the maxi-

mum amount of debentures which the Administration 

would otherwise be authorized to purchase or guaran-

tee under this subsection.’’ 
Subsec. (c). Pub. L. 102–366, § 412(1), (2), struck out 

‘‘preferred’’ before ‘‘securities’’ in first sentence and in-

serted at end ‘‘As used in this subsection, the term ‘se-

curities’ means shares of nonvoting stock or other cor-

porate securities or limited partnership interests which 

have similar characteristics.’’ 
Subsec. (c)(1). Pub. L. 102–366, § 412(3), in introductory 

provisions substituted ‘‘such securities’’ for ‘‘shares of 

nonvoting stock (or other corporate securities having 

similar characteristics)’’. 
Subsec. (c)(6). Pub. L. 102–366, § 402(3), inserted before 

period at end ‘‘, except as provided in paragraph (7)’’. 
Subsec. (c)(7). Pub. L. 102–366, § 402(4), added par. (7). 
Subsec. (e). Pub. L. 102–366, § 413, inserted ‘‘licensed 

under section 681(d) of this title and notwithstanding 

section 662(9) of this title’’ after ‘‘company’’ and sub-
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stituted ‘‘to November 21, 1989: Provided, That such 

companies may include in private capital for any pur-

pose funds indirectly obtained from State or local gov-

ernments. As used in this subsection, the term ‘capital 

indirectly obtained’ includes income generated by a 

State financing authority or similar State institution 

or agency or from the investment of State or local 

money or amounts originally provided to nonprofit in-

stitutions or corporations which such institutions or 

corporations, in their discretion, determine to invest in 

a company licensed under section 681(d) of this title.’’ 

for ‘‘prior to November 21, 1989.’’ 
Subsecs. (g), (h). Pub. L. 102–366, § 403, added subsecs. 

(g) and (h). 
1990—Subsec. (b)(1). Pub. L. 101–574, § 215(a)(1), amend-

ed last sentence generally. Prior to amendment, last 

sentence read as follows: ‘‘In no event shall the deben-

tures of any such company purchased or guaranteed 

and outstanding under this paragraph exceed 

$35,000,000.’’ 
Subsec. (c)(6). Pub. L. 101–574, § 215(b)(1), inserted 

‘‘under the provisions of this subchapter,’’ after ‘‘de-

bentures or securities’’. 
Subsec. (d). Pub. L. 101–574, § 215(b)(2), struck out 

after second sentence ‘‘The aggregate amount of deben-

tures with interest rate reductions as provided in this 

subsection or as provided in section 687i of this title 

which may be outstanding at any time from any such 

company shall not exceed 200 per centum of the private 

paid-in capital and paid-in surplus of such company.’’ 
1989—Subsec. (c). Pub. L. 101–162 added subsec. (c) and 

struck out former subsec. (c) which contained provi-

sions substantially similar to introductory provisions 

and pars. (1) to (4). 
Subsecs. (d) to (f). Pub. L. 101–162 added subsecs. (d) 

to (f). 
1978—Subsec. (c)(1). Pub. L. 95–507 increased the 

amount of preferred stock small business investment 

companies were authorized to sell to the Administra-

tion so long as such preferred stock leverage did not ex-

ceed 200 per centum of the qualified paid-in capital and 

so long as the amount of such stock purchased by the 

Administration was not greater in amount than the in-

vestment companies’ outstanding equity investments 

and inserted definition of ‘‘equity securities’’. 
1976—Subsec. (b)(1). Pub. L. 94–305, § 104(a), sub-

stituted ‘‘300’’ for ‘‘200’’ and ‘‘$35,000,000’’ for 

‘‘$15,000,000’’. 
Subsec. (b)(2). Pub. L. 94–305, § 104(b), substituted 

‘‘400’’ for ‘‘300’’ and ‘‘$35,000,000’’ for ‘‘$20,000,000’’. 
Subsec. (c)(2)(iii). Pub. L. 94–305, § 104(c), substituted 

‘‘400’’ for ‘‘300’’ and ‘‘300’’ for ‘‘200’’. 
Subsec. (c)(4). Pub. L. 94–305, § 104(c)(2), substituted 

‘‘300’’ for ‘‘200’’. 
1972—Subsec. (b)(1). Pub. L. 92–595, § 2(c)(1), (2), sub-

stituted ‘‘combined private paid-in capital’’ for ‘‘com-

bined paid-in capital’’ and ‘‘$15,000,000’’ for ‘‘$7,500,000’’. 
Subsec. (b)(2). Pub. L. 92–595, § 2(c)(3), substituted pro-

visions relating to the purchase of debentures from 

companies not complying with section 681(d) of this 

title having investments or legal commitments of 65 

per cent or more and whose combined private paid-in 

capital and paid-in surplus is $500,000 or more for provi-

sions relating to such purchase from companies having 

investments or legal commitments of 65 per cent or 

more and whose combined paid-in capital and paid-in 

surplus is $1,000,000 or more, and increased the maxi-

mum amount of outstanding debentures from $10,000,000 

to $20,000,000. 
Subsec. (c). Pub. L. 92–595, § 2(d), added subsec. (c). 
1971—Subsec. (b). Pub. L. 92–213 inserted provision for 

a guaranty authority for the Administration and in-

serted requirement that such guaranty authority of the 

Administration be exercised only when authorized in 

appropriation Acts, authorized the purchase or guar-

anty on such terms as the Administration deems appro-

priate pursuant to regulations issued by the Adminis-

tration, pledged the full faith and credit of the United 

States to the payment of amounts required to be paid 

in full under such guaranty, and struck out provision 

authorizing Administration cooperation with banks or 

other lending institutions in the purchase of deben-

tures. 

1967—Subsec. (b). Pub. L. 90–104 substituted purchase 

of debenture provisions of former section 682(a) of this 

title for former provision for loans (eliminating partici-

pation on deferred (standby) basis), incorporated subor-

dination provision of such former section 682(a) (insert-

ing provision for Administration exercise of reasonable 

investment prudence and for consideration of financial 

soundness of the company), provided for maximum 

term of fifteen years, substituted rate of interest tak-

ing into consideration current average market yield on 

outstanding marketable Treasury obligations with re-

maining periods to maturity comparable to average 

maturities on such debentures, as adjusted plus charge 

toward cost of programs, for rate of interest not lower 

than average investment yield on marketable Treasury 

obligations outstanding at time of loan involved, and 

added pars. (1) to (3) and definition of venture capital, 

former par. (1) limiting Administration purchases of 

company obligations to 50 per centum of paid-in capital 

and surplus or $4,000,000, whichever is less, and par. (2) 

requiring loans to be of such sound value as reasonably 

to assure repayment. 

1964—Subsec. (b). Pub. L. 88–273 provided for partici-

pation loans by Administration with lending institu-

tions on an immediate or deferred basis and for a mini-

mum interest rate measured by the average investment 

yield on marketable obligations of the United States 

outstanding at the time of the loan involved, and des-

ignated existing provisions as clauses (1) and (2). 

1961—Subsec. (b). Pub. L. 87–341 limited the Adminis-

tration’s authorization to lend funds to the extent that 

the funds are not available to the company involved 

from private sources on reasonable terms, and the total 

amount of obligations, including commitments to pur-

chase such obligations, which can be purchased in any 

one company to not more than 50 percent of the paid- 

in capital and surplus or $4,000,000, whichever is less, 

and inserted ‘‘All loans made by the Administration 

under this subsection shall be of such sound value as 

reasonably to assure repayment.’’ 

EFFECTIVE DATE OF 2001 AMENDMENT 

Pub. L. 107–100, § 2(b), Dec. 21, 2001, 115 Stat. 966, pro-

vided that: ‘‘The amendments made by this section 

[amending this section] shall become effective on Octo-

ber 1, 2001.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 215(a)(2) of Pub. L. 101–574, as amended by 

Pub. L. 102–140, title VI, § 609(c), Oct. 28, 1991, 105 Stat. 

825, provided that: ‘‘The amendments made by para-

graph (1) [amending this section] shall become effective 

on July 1, 1992.’’ 

EFFECTIVE DATE OF 1967 AMENDMENT 

Amendment by Pub. L. 90–104 effective 90 days after 

Oct. 11, 1967, see section 211 of Pub. L. 90–104, set out as 

a note under section 681 of this title. 

REGULATIONS 

Section 208(d)(4)(B) of div. D of Pub. L. 104–208 pro-

vided that: 

‘‘(i) UNIFORM APPLICABILITY.—Any regulation issued 

by the Administration to implement section 303(e) of 

the Small Business Investment Act of 1958 [15 U.S.C. 

683(e)] that applies to any licensee with outstanding le-

verage obtained before the effective date of that regula-

tion, shall apply uniformly to all licensees with out-

standing leverage obtained before that effective date. 

‘‘(ii) DEFINITIONS.—For purposes of this subparagraph, 

the terms ‘Administration’, ‘leverage’ and ‘licensee’ 
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have the same meanings as in section 103 of the Small 

Business Investment Act of 1958 [15 U.S.C. 662].’’ 

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 687l, 687m, 689, 

697 of this title; title 42 section 9815. 

§ 684. Equity capital for small-business concerns 

(a) Function of investment companies 

It shall be a function of each small business 
investment company to provide a source of eq-
uity capital for incorporated and unincorporated 
small-business concerns, in such manner and 
under such terms as the small business invest-
ment company may fix in accordance with the 
regulations of the Administration. 

(b) Conditions 

Before any capital is provided to a small-busi-
ness concern under this section— 

(1) the company may require such concern to 
refinance any or all of its outstanding indebt-
edness so that the company is the only holder 
of any evidence of indebtedness of such con-
cern; and 

(2) except as provided in regulations issued 
by the Administration, such concern shall 
agree that it will not thereafter incur any in-
debtedness without first securing the approval 
of the company and giving the company the 
first opportunity to finance such indebtedness. 

(c) Repealed. Pub. L. 90–104, title II, § 206, Oct. 
11, 1967, 81 Stat. 271 

(d) Direct or cooperative provision of capital 

Equity capital provided to incorporated small 
business concerns under this section may be pro-
vided directly or in cooperation with other in-
vestors, incorporated or unincorporated, 
through agreements to participate on an imme-
diate basis. 

(Pub. L. 85–699, title III, § 304, Aug. 21, 1958, 72 
Stat. 693; Pub. L. 86–502, § 6, June 11, 1960, 74 
Stat. 196; Pub. L. 87–341, § 5, Oct. 3, 1961, 75 Stat. 
752; Pub. L. 90–104, title II, § 206, Oct. 11, 1967, 81 
Stat. 271; Pub. L. 92–595, § 2(e), Oct. 27, 1972, 86 
Stat. 1316.) 

AMENDMENTS 

1972—Subsec. (a). Pub. L. 92–595 extended the function 

of small business investment companies to provide a 

source of equity capital to unincorporated business 

concerns. 

1967—Subsec. (c). Pub. L. 90–104 repealed subsec. (c) 

which authorized purchase of stock of investment com-

panies by small-business concerns in an amount equal 

to 5 per centum of capital provided. 

1961—Subsec. (d). Pub. L. 87–341 added subsec. (d). 

1960—Subsec. (a). Pub. L. 86–502 struck out ‘‘primary’’ 

before ‘‘function’’, and substituted ‘‘a source of equity 

capital for incorporated small-business concerns, in 

such manner and under such terms as the small busi-

ness investment company may fix in accordance with 

the regulations of the Administration’’ for ‘‘a source of 

needed equity capital for small-business concerns in 

the manner and subject to the conditions described in 

this section’’. 

Subsec. (b). Pub. L. 86–502 redesignated subsec. (c) as 

(b), and repealed former subsec. (b) which required cap-

ital to be secured only through the purchase of deben-

ture bonds. 

Subsecs. (c), (d). Pub. L. 86–502 redesignated subsec. 

(d) as (c), and substituted ‘‘such concern shall have the 

right, exercisable in whole or in such part as such con-

cern may elect, to become a stockholder-proprietor by 

investing in the capital stock of the company 5 per cen-

tum’’ for ‘‘such concern shall be required to become a 

stockholder-proprietor of the company by investing in 

the capital stock of the company, in an amount equal 

to not less than 2 percent nor more than 5 percent’’. 

Former subsec. (c) redesignated (b). 

EFFECTIVE DATE OF 1967 AMENDMENT 

Amendment by Pub. L. 90–104 effective 90 days after 

Oct. 11, 1967, see section 211 of Pub. L. 90–104, set out as 

a note under section 681 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 26 section 1243. 

§ 685. Long-term loans to small-business concerns 

(a) Authorization 

Each company is authorized to make loans, in 
the manner and subject to the conditions de-
scribed in this section, to incorporated and un-
incorporated small-business concerns in order to 
provide such concerns with funds needed for 
sound financing, growth, modernization, and ex-
pansion. 

(b) Direct loans; loans on participation basis 

Loans made under this section may be made 
directly or in cooperation with other lenders, in-
corporated or unincorporated, through agree-
ments to participate on an immediate or de-
ferred basis. 

(c) Maximum rate of interest 

The maximum rate of interest for the compa-
ny’s share of any loan made under this section 
shall be determined by the Administration: Pro-

vided, That the Administration also shall permit 
those companies which have issued debentures 
pursuant to this chapter to charge a maximum 
rate of interest based upon the coupon rate of 
interest on the outstanding debentures, deter-
mined on an annual basis, plus such other ex-
penses of the company as may be approved by 
the Administration. 

(d) Maturity 

Any loan made under this section shall have a 
maturity not exceeding twenty years. 

(e) Soundness of loan; security 

Any loan made under this section shall be of 
such sound value, or so secured, as reasonably to 
assure repayment. 

(f) Extension or renewal 

Any company which has made a loan to a 
small-business concern under this section is au-
thorized to extend the maturity of or renew such 
loan for additional periods, not exceeding ten 
years, if the company finds that such extension 
or renewal will aid in the orderly liquidation of 
such loan. 

(Pub. L. 85–699, title III, § 305, Aug. 21, 1958, 72 
Stat. 693; Pub. L. 87–341, § 6, Oct. 3, 1961, 75 Stat. 
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753; Pub. L. 94–305, title I, § 105, June 4, 1976, 90 
Stat. 666; Pub. L. 102–366, title IV, § 411, Sept. 4, 
1992, 106 Stat. 1018.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (c), see References in Text note set out under sec-

tion 661 of this title. 

AMENDMENTS 

1992—Subsec. (c). Pub. L. 102–366 inserted before pe-

riod at end ‘‘: Provided, That the Administration also 

shall permit those companies which have issued deben-

tures pursuant to this chapter to charge a maximum 

rate of interest based upon the coupon rate of interest 

on the outstanding debentures, determined on an an-

nual basis, plus such other expenses of the company as 

may be approved by the Administration’’. 

1976—Subsec. (b). Pub. L. 94–305 struck out provision 

that in agreements to participate in loans on a deferred 

basis, the participation by the company shall not be in 

excess of 90 percentum of the balance of the loan out-

standing at the time of disbursement. 

1961—Subsec. (b). Pub. L. 87–341 substituted ‘‘other 

lenders, incorporated or unincorporated’’ for ‘‘other 

lending institutions’’. 

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

§ 686. Aggregate limitations on amount of assist-
ance to any single enterprise 

(a) Percentage limitation of private capital 

If any small business investment company has 
obtained financing from the Administration and 
such financing remains outstanding, the aggre-
gate amount of obligations and securities ac-
quired and for which commitments may be is-
sued by such company under the provisions of 
this subchapter for any single enterprise shall 
not exceed 20 per centum of the private capital 
of such company, without the approval of the 
Administration. 

(b) Repealed. Pub. L. 92–595, § 2(f), Oct. 27, 1972, 
86 Stat. 1316 

(c) Application of provisions to commitments in-
curred prior to effective date of section 

With respect to obligations or securities ac-
quired prior to the effective date of the Small 
Business Investment Act Amendments of 1967, 
and with respect to legally binding commit-
ments issued prior to such date, the provisions 
of this section as in effect immediately prior to 
such effective date shall continue to apply. 

(Pub. L. 85–699, title III, § 306, Aug. 21, 1958, 72 
Stat. 694; Pub. L. 87–341, § 7(a), Oct. 3, 1961, 75 
Stat. 753; Pub. L. 88–273, § 4, Feb. 28, 1964, 78 Stat. 
146; Pub. L. 90–104, title II, § 207, Oct. 11, 1967, 81 
Stat. 271; Pub. L. 92–595, § 2(f), Oct. 27, 1972, 86 
Stat. 1316; Pub. L. 102–366, title IV, § 408(a), Sept. 
4, 1992, 106 Stat. 1016.) 

REFERENCES IN TEXT 

For effective date of the Small Business Investment 

Act Amendments of 1967, referred to in subsec. (c), see 

Effective Date of 1967 Amendment note set out under 

section 681 of this title. 

AMENDMENTS 

1992—Subsec. (a). Pub. L. 102–366 amended subsec. (a) 

generally. Prior to amendment, subsec. (a) read as fol-

lows: ‘‘Without the approval of the Administration, the 

aggregate amount of obligations and securities ac-

quired and for which commitments may be issued by 

any small business investment company under the pro-

visions of this chapter for any single enterprise shall 

not exceed 20 percent of the combined private paid-in 

capital and paid-in surplus of such company.’’ 

1972—Subsec. (a). Pub. L. 92–595, § 2(f)(1), substituted 

‘‘combined private paid-in capital’’ for ‘‘combined paid- 

in capital’’. 

Subsec. (b). Pub. L. 92–595, § 2(f)(2), repealed subsec. 

(b) which enumerated the items making up the com-

bined paid-in capital and paid-in surplus of companies 

licensed prior to January 1, 1968. 

1967—Subsec. (a). Pub. L. 90–104 substituted ‘‘paid-in 

capital and paid-in surplus of such company’’ for ‘‘cap-

ital and surplus of such small business investment com-

pany authorized by this chapter’’. 

Subsecs. (b), (c). Pub. L. 90–104 added subsecs. (b) and 

(c). 

1964—Pub. L. 88–273 struck out the $500,000 limitation 

on amount of assistance to any single enterprise. 

1961—Pub. L. 87–341 inserted ‘‘or (2) $500,000, which-

ever is the lesser’’. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Amendment by Pub. L. 90–104 effective Jan. 1, 1968, 

see section 211 of Pub. L. 90–104, set out as a note under 

section 681 of this title. 

EFFECTIVE DATE OF 1961 AMENDMENT 

Section 7(b) of Pub. L. 87–341 provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] shall apply only with respect to obligations and 

securities acquired by a small business investment 

company on or after the date of the enactment of this 

Act [Oct. 3, 1961]; except that such amendment shall 

not apply with respect to any obligations or securities 

so acquired pursuant to a commitment issued before 

such date.’’ 

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

§ 687. Operation and regulation of companies 

(a) Cooperation with banks and other financial 
institutions 

Wherever practicable the operations of a small 
business investment company, including the 
generation of business, may be undertaken in 
cooperation with banks or other investors or 
lenders, incorporated or unincorporated, and 
any servicing or initial investigation required 
for loans or acquisitions of securities by the 
company under the provisions of this chapter 
may be handled through such banks or other in-
vestors or lenders on a fee basis. Any small busi-
ness investment company may receive fees for 
services rendered to such banks and other inves-
tors and lenders. 

(b) Use of advisory services; depository or fiscal 
agents; investment of funds 

Each small business investment company may 
make use, wherever practicable, of the advisory 
services of the Federal Reserve System and of 
the Department of Commerce which are avail-
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able for and useful to industrial and commercial 
businesses, and may provide consulting and ad-
visory services on a fee basis and have on its 
staff persons competent to provide such serv-
ices. Any Federal Reserve bank is authorized to 
act as a depository or fiscal agent for any com-
pany operating under provisions of this chapter. 
Such companies with outstanding financings are 
authorized to invest funds not reasonably need-
ed for their operations in direct obligations of, 
or obligations guaranteed as to principal and in-
terest by, the United States, or in certificates of 
deposit maturing within one year or less, issued 
by any institution the accounts of which are in-
sured by the Federal Deposit Insurance Corpora-
tion or the Federal Savings and Loan Insurance 
Corporation, or in savings accounts of such in-
stitutions. 

(c) Rules and regulations 

The Administration is authorized to prescribe 
regulations governing the operations of small 
business investment companies, and to carry 
out the provisions of this chapter, in accordance 
with the purposes of this chapter. 

(d) Forfeiture of rights, privileges, and fran-
chises; jurisdiction 

Should any small business investment com-
pany violate or fail to comply with any of the 
provisions of this chapter or of regulations pre-
scribed hereunder, all of its rights, privileges, 
and franchises derived therefrom may thereby 
be forfeited. Before any such company shall be 
declared dissolved, or its rights, privileges, and 
franchises forfeited, any noncompliance with or 
violation of this chapter shall be determined and 
adjudged by a court of the United States of com-
petent jurisdiction in a suit brought for that 
purpose in the district, territory, or other place 
subject to the jurisdiction of the United States, 
in which the principal office of such company is 
located. Any such suit shall be brought by the 
United States at the instance of the Administra-
tion or the Attorney General. 

(e) Liability of United States 

Except as expressly provided otherwise in this 
chapter, nothing in this chapter or in any other 
provision of law shall be deemed to impose any 
liability on the United States with respect to 
any obligation entered into, or stocks issued, or 
commitments made, by any company operating 
under the provisions of this chapter. 

(f) Performance of functions, powers, and duties 
by Administration and Administrator 

In the performance of, and with respect to the 
functions, powers, and duties vested by this 
chapter, the Administrator and the Administra-
tion shall (in addition to any authority other-
wise vested by this chapter) have the functions, 
powers, and duties set forth in the Small Busi-
ness Act [15 U.S.C. 631 et seq.], and the provi-
sions of sections 13 and 16 of that Act [15 U.S.C. 
642, 645], insofar as applicable, are extended to 
the functions of the Administrator and the Ad-
ministration under this chapter. 

(g) Annual report on Small Business Investment 
activities 

(1) The Administration shall include in its an-
nual report, made pursuant to section 10(a) of 

the Small Business Act [15 U.S.C. 639(a)], a full 
and detailed account of its operations under this 
chapter. Such report shall set forth the amount 
of losses sustained by the Government as a re-
sult of such operations during the preceding fis-
cal year, together with an estimate of the total 
losses which the Government can reasonably ex-
pect to incur as a result of such operations dur-
ing the then current fiscal year. 

(2) In its annual report for the year ending De-
cember 31, 1967, and in each succeeding annual 
report made pursuant to section 10(a) of the 
Small Business Act [15 U.S.C. 639(a)], the Ad-
ministration shall include full and detailed ac-
counts relative to the following matters: 

(A) The Administration’s recommendations 
with respect to the feasibility and organiza-
tion of a small business capital bank to en-
courage private financing of small business in-
vestment companies to replace Government fi-
nancing of such companies. 

(B) The Administration’s plans to insure the 
provision of small business investment com-
pany financing to all areas of the country and 
to all eligible small business concerns includ-
ing steps taken to accomplish same. 

(C) Steps taken by the Administration to 
maximize recoupment of Government funds in-
cident to the inauguration and administration 
of the small business investment company 
program and to insure compliance with statu-
tory and regulatory standards relating there-
to. 

(D) An accounting by the Office of Manage-
ment and Budget with respect to Federal ex-
penditures to business by executive agencies, 
specifying the proportion of said expenditures 
going to business concerns falling above and 
below small business size standards applicable 
to small business investment companies. 

(E) An accounting by the Treasury Depart-
ment with respect to tax revenues accruing to 
the Government from business concerns, in-
corporated and unincorporated, specifying the 
source of such revenues by concerns falling 
above and below the small business size stand-
ards applicable to small business investment 
companies. 

(F) An accounting by the Treasury Depart-
ment with respect to both tax losses and in-
creased tax revenues related to small business 
investment company financing of both individ-
ual and corporate business taxpayers. 

(G) Recommendations of the Treasury De-
partment with respect to additional tax incen-
tives to improve and facilitate the operations 
of small business investment companies and to 
encourage the use of their financing facilities 
by eligible small business concerns. 

(H) A report from the Securities and Ex-
change Commission enumerating actions 
undertaken by that agency to simplify and 
minimize the regulatory requirements govern-
ing small business investment companies 
under the Federal securities laws and to elimi-
nate overlapping regulation and jurisdiction 
as between the Securities and Exchange Com-
mission, the Administration, and other agen-
cies of the executive branch. 

(I) A report from the Securities and Ex-
change Commission with respect to actions 
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taken to facilitate and stabilize the access of 
small business concerns to the securities mar-
kets. 

(J) Actions undertaken by the Securities and 
Exchange Commission to simplify compliance 
by small business investment companies with 
the requirements of the Investment Company 
Act of 1940 [15 U.S.C. 80a–1 et seq.] and to fa-
cilitate the election to be taxed as regulated 
investment companies pursuant to section 851 
of title 26. 

(3) In its annual report for the year ending on 
December 31, 1993, and in each succeeding an-
nual report made pursuant to section 10(a) of the 
Small Business Act [15 U.S.C. 639(a)], the Ad-
ministration shall include a full and detailed de-
scription or account relating to— 

(A) the number of small business investment 
companies the Administration licensed, the 
number of licensees that have been placed in 
liquidation, and the number of licensees that 
have surrendered their licenses in the previous 
year, identifying the amount of government 
leverage each has received and the type of le-
verage instruments each has used; 

(B) the amount of government leverage that 
each licensee received in the previous year and 
the types of leverage instruments each li-
censee used; 

(C) for each type of financing instrument, 
the sizes, geographic locations, and other 
characteristics of the small business invest-
ment companies using them, including the ex-
tent to which the investment companies have 
used the leverage from each instrument to 
make small business loans, equity invest-
ments, or both; and 

(D) the frequency with which each type of 
investment instrument has been used in the 
current year and a comparison of the current 
year with previous years. 

(h) Certifications of eligibility 

(1) Certification by small business concern 

Prior to receiving financial assistance from 
a company licensed pursuant to section 681 of 
this title, a small business concern shall cer-
tify in writing that it meets the eligibility re-
quirements of the Small Business Investment 
Company Program or the Specialized Small 
Business Investment Company Program, as 
applicable. 

(2) Certification by company 

Prior to providing financial assistance to a 
small business concern under this chapter, a 
company licensed pursuant to section 681 of 
this title shall certify in writing that it has 
reviewed the application for assistance of the 
small business concern and that all docu-
mentation and other information supports the 
eligibility of the applicant. 

(3) Retention of certifications 

Certificates made pursuant to paragraphs (1) 
and (2) shall be retained by the company li-
censed pursuant to section 681 of this title for 
the duration of the financial assistance. 

(i) Interest rates 

(1) The purpose of this subsection is to facili-
tate the orderly and necessary flow of long-term 

loans and equity funds from small business in-
vestment companies to small business concerns. 

(2) In the case of a business loan, the small 
business investment company making such loan 
may charge interest on such loan at a rate 
which does not exceed the maximum rate pre-
scribed by regulation by the Administration for 
loans made by any licensee (determined without 
regard to any State rate incorporated by such 
regulation). In this paragraph, the term ‘‘inter-
est’’ includes only the maximum mandatory 
sum, expressed in dollars or as a percentage 
rate, that is payable with respect to the business 
loan amount received by the small business con-
cern, and does not include the value, if any, of 
contingent obligations, including warrants, roy-
alty, or conversion rights, granting the small 
business investment company an ownership in-
terest in the equity or increased future revenue 
of the small business concern receiving the busi-
ness loan. 

(3) A State law or constitutional provision 
shall be preempted for purposes of paragraph (2) 
with respect to any loan if such loan is made be-
fore the date, on or after April 1, 1980, on which 
such State adopts a law or certifies that the vot-
ers of such State have voted in favor of any pro-
vision, constitutional or otherwise, which states 
explicitly and by its terms that such State does 
not want the provisions of this subsection to 
apply with respect to loans made in such State, 
except that such State law or constitutional or 
other provision shall be preempted in the case of 
a loan made, on or after the date on which such 
law is adopted or such certification is made, 
pursuant to a commitment to make such loan 
which was entered into on or after April 1, 1980, 
and prior to the date on which such law is adopt-
ed or such certification is made. 

(4)(A) If the maximum rate of interest author-
ized under paragraph (2) on any loan made by a 
small business investment company exceeds the 
rate which would be authorized by applicable 
State law if such State law were not preempted 
for purposes of this subsection, the charging of 
interest at any rate in excess of the rate author-
ized by paragraph (2) shall be deemed a forfeit-
ure of the greater of (i) all interest which the 
loan carries with it, or (ii) all interest which has 
been agreed to be paid thereon. 

(B) In the case of any loan with respect to 
which there is a forfeiture of interest under sub-
paragraph (A), the person who paid the interest 
may recover from a small business investment 
company making such loan an amount equal to 
twice the amount of the interest paid on such 
loan. Such interest may be recovered in a civil 
action commenced in a court of appropriate ju-
risdiction not later than two years after the 
most recent payment of interest. 

(Pub. L. 85–699, title III, § 308, Aug. 21, 1958, 72 
Stat. 694; Pub. L. 87–341, §§ 8, 11(c)(d), Oct. 3, 1961, 
75 Stat. 753, 756; Pub. L. 88–273, § 5, Feb. 28, 1964, 
78 Stat. 147; Pub. L. 89–779, § 3, Nov. 6, 1966, 80 
Stat. 1359; Pub. L. 90–104, title II, § 210, Oct. 11, 
1967, 81 Stat. 271; 1970 Reorg. Plan No. 2, § 102, eff. 
July 1, 1970, 35 F.R. 7959, 84 Stat. 2085; Pub. L. 
93–501, title II, § 204, Oct. 29, 1974, 88 Stat. 1559; 
Pub. L. 95–507, title I, § 102, Oct. 24, 1978, 92 Stat. 
1757; Pub. L. 96–104, title I, § 104, Nov. 5, 1979, 93 
Stat. 790; Pub. L. 96–161, title II, § 204, Dec. 28, 
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1979, 93 Stat. 1236; Pub. L. 96–221, title V, §§ 524, 
529, Mar. 31, 1980, 94 Stat. 166, 168; Pub. L. 99–226, 
§ 1, Dec. 28, 1985, 99 Stat. 1744; Pub. L. 99–514, § 2, 
Oct. 22, 1986, 100 Stat. 2095; Pub. L. 102–366, title 
IV, §§ 408(c), 417(a), Sept. 4, 1992, 106 Stat. 1016, 
1019; Pub. L. 103–403, title II, § 214, Oct. 22, 1994, 
108 Stat. 4184; Pub. L. 104–208, div. D, title II, 
§ 208(e), (h)(1)(B), Sept. 30, 1996, 110 Stat. 3009–745, 
3009–747; Pub. L. 106–9, § 2(a), Apr. 5, 1999, 113 
Stat. 17.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (a) to (h), see References in Text note set out 

under section 661 of this title. 
The Small Business Act, referred to in subsec. (f), is 

Pub. L. 85–536, July 18, 1958, 72 Stat. 384, as amended, 

which is classified generally to chapter 14A (§ 631 et 

seq.) of this title. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 631 of this title and Tables. 
The Investment Company Act of 1940, referred to in 

subsec. (g)(2)(J), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 

CODIFICATION 

Section 204 of Pub. L. 96–161, cited as a credit to this 

section, was repealed by section 529 of Pub. L. 96–221 ef-

fective at the close of Mar. 31, 1980. The amendment of 

this section by that repealed provision, described in the 

1979 Amendment note set out under this section, shall 

continue to apply to any loan made, any deposit made, 

or any obligation issued in any State during any period 

when the amendment was in effect in such State. 
Section 104 of Pub. L. 96–104, cited as a credit to this 

section, was repealed by section 212 of Pub. L. 96–161, 

effective at the close of Dec. 27, 1979. The amendment 

of this section by that repealed provision, described in 

the 1979 Amendment note set out under this section, 

shall continue in effect for limited purposes pursuant 

to section 212 of Pub. L. 96–161. See Saving Provisions 

note, describing the provisions of section 212 of Pub. L. 

96–161, set out under section 85 of Title 12, Banks and 

Banking. 
Section 204 of Pub. L. 93–501, cited as a credit to this 

section, was repealed by Pub. L. 96–104, § 1, Nov. 5, 1979, 

93 Stat. 789. The amendment of this section by that re-

pealed provision, described in the 1974 Amendment 

note, shall continue in effect for limited purposes pur-

suant to section 1 of Pub. L. 96–104. See Savings Provi-

sions note, describing the provisions of section 1 of 

Pub. L. 96–104, set out under section 85 of Title 12, 

Banks and Banking. 

AMENDMENTS 

1999—Subsec. (i)(2). Pub. L. 106–9 inserted at end: ‘‘In 

this paragraph, the term ‘interest’ includes only the 

maximum mandatory sum, expressed in dollars or as a 

percentage rate, that is payable with respect to the 

business loan amount received by the small business 

concern, and does not include the value, if any, of con-

tingent obligations, including warrants, royalty, or 

conversion rights, granting the small business invest-

ment company an ownership interest in the equity or 

increased future revenue of the small business concern 

receiving the business loan.’’ 
1996—Subsec. (e). Pub. L. 104–208, § 208(e), substituted 

‘‘Except as expressly provided otherwise in this chap-

ter, nothing’’ for ‘‘Nothing’’. 
Subsec. (h). Pub. L. 104–208, § 208(h)(1)(B), substituted 

‘‘section 681 of this title’’ for ‘‘subsection (c) or (d) of 

section 681 of this title’’ in pars. (1) to (3). 
1994—Subsec. (h). Pub. L. 103–403 added subsec. (h). 
1992—Subsec. (b). Pub. L. 102–366, § 408(c), inserted 

‘‘with outstanding financings’’ after ‘‘Such companies’’ 

in third sentence. 

Subsec. (g)(3). Pub. L. 102–366, § 417(a), added par. (3). 
1986—Subsec. (g)(2)(J). Pub. L. 99–514 substituted ‘‘In-

ternal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’, which for purposes of codification was 

translated as ‘‘title 26’’ thus requiring no change in 

text. 
1985—Subsec. (i)(2). Pub. L. 99–226, § 1(a), substituted 

‘‘the maximum rate prescribed by regulation by the 

Administration for loans made by any licensee (deter-

mined without regard to any State rate incorporated 

by such regulation).’’ for ‘‘the lowest of the rates de-

scribed in subparagraphs (A), (B), and (C)’’ and struck 

out subpars. (A), (B), and (C) which described the rates. 
Subsec. (i)(3). Pub. L. 99–226, § 1(b), substituted ‘‘para-

graph (2)’’ for ‘‘paragraph (2)(B)’’. 
1980—Subsec. (h). Pub. L. 96–221, § 529, repealed Pub. 

L. 96–104 and title II of Pub. L. 96–161, resulting in the 

striking out of subsec. (h) which related to the limita-

tion on interest rates, overcharges, forfeitures, and the 

recovery of interest payments. See subsec. (i) of this 

section for successor provisions. See also Codification 

and 1979 Amendment notes under this section. 
Subsec. (i). Pub. L. 96–221, § 524, added subsec. (i). 
1979—Subsec. (h). Pub. L. 96–161 reenacted subsec. (h) 

[as added by Pub. L. 96–104] with three substitutions of 

dates: in par. (3)(A) ‘‘in the case of a State statute, 

July 1, 1980’’ was substituted for ‘‘July 1, 1981’’, in par. 

(3)(B) ‘‘December 28, 1979’’ was substituted for ‘‘Novem-

ber 5, 1979’’, and in par. (3)(C) ‘‘December 28, 1979’’ was 

substituted for ‘‘November 5, 1979’’. 
Pub. L. 96–104 added subsec. (h). A prior subsec. (h), 

also relating to limitation on interest rates, over-

charges, forfeitures, and the recovery of interest pay-

ments, was repealed by section 1 of Pub. L. 96–104. 
1978—Subsec. (b). Pub. L. 95–507 inserted provisions 

authorizing small business investment companies to in-

vest funds not reasonably needed for their operations in 

certificates of deposit maturing within one year or less 

issued by particular insured institutions and savings 

accounts of institutions insured by the Federal Deposit 

Insurance Corporation. 
1974—Subsec. (h). Pub. L. 93–501 added subsec. (h). 
1967—Subsec. (g). Pub. L. 90–104 designated existing 

provisions as par. (1) and added par. (2). 
1966—Subsec. (c). Pub. L. 89–779, § 3(1), struck out pro-

visions subjecting each small business investment com-

pany to examinations by examiners approved by the 

Administration and requiring the submission of reports 

by the companies. See section 687b(b) of this title. 
Subsecs. (f), (g). Pub. L. 89–799, § 3(2), added subsecs. 

(f) and (g). 
1964—Subsec. (b). Pub. L. 88–273 authorized invest-

ment of funds in insured savings accounts (up to the 

amount of insurance) in institutions insured by the 

Federal Savings and Loan Insurance Corporation. 
1961—Subsec. (a). Pub. L. 87–341, § 8, substituted ‘‘in-

vestors or lenders’’ for ‘‘financial institutions’’ wher-

ever appearing, and provided that these investors or 

lenders can be either incorporated or unincorporated. 
Subsec. (b). Pub. L. 87–341, § 11(c), substituted ‘‘oper-

ating under the provisions of this chapter’’ for ‘‘orga-

nized under this chapter’’. 
Subsec. (e). Pub. L. 87–341, § 11(d), redesignated sub-

sec. (g) as (e), substituted ‘‘operating under the provi-

sions of this chapter’’ for ‘‘organized under this chap-

ter’’, and repealed former subsec. (e) which related to 

obtaining restraining orders against violators of this 

chapter. 
Subsec. (f). Pub. L. 87–341, § 11(d), repealed subsec. (f) 

which permitted small business investment companies 

to extend their corporate existence for a term of not 

more than 30 years. See subsec. (a) of section 681 of this 

title. 
Subsec. (g). Pub. L. 87–341, § 11(d), redesignated sub-

sec. (g) as (e). 

EFFECTIVE DATE OF 1985 AMENDMENT 

Section 2 of Pub. L. 99–226 provided that: ‘‘This Act 

[amending this section] shall apply to maximum inter-

est rates prescribed by the Administration on or after 

April 1, 1980.’’ 
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EFFECTIVE DATE OF 1980 AMENDMENT 

Section 529 of Pub. L. 96–221 provided that the amend-

ment made by that section is effective at the close of 

Mar. 31, 1980. 

EFFECTIVE DATE OF 1979 AMENDMENTS 

Section 207 of Pub. L. 96–161, which provided that 

amendment by Pub. L. 96–161 was applicable to loans 

made in any State during the period beginning on Dec. 

28, 1979, and ending on the earliest of (1) in the case of 

a State statute, July 1, 1980; (2) the date, after Dec. 28, 

1979, on which such State adopts a law stating in sub-

stance that such State does not want the amendment 

of this section made by Pub. L. 96–161 to apply with re-

spect to loans made in such State; or (3) the date on 

which such State certifies that the voters of such 

State, after Dec. 28, 1979, have voted in favor of, or to 

retain, any law, provision of the constitution of such 

State, or amendment to the constitution of such State 

which prohibits the charging of interest at the rates 

provided in the amendment of this section by Pub. L. 

96–161, was repealed by Pub. L. 96–221, title V, § 529, Mar. 

31, 1980, 94 Stat. 168. 
Section 107 of Pub. L. 96–104, which provided that 

amendment by Pub. L. 96–104 was applicable to loans 

made by any State during the period beginning on Nov. 

5, 1979, and ending on the earlier of July 1, 1981, or the 

date after Nov. 5, 1979, on which such State adopts a 

law stating in substance that such State does not want 

the amendment of this section to apply with respect to 

loans made in such State, or the date on which such 

State certifies that the voters of such State have voted 

in favor of, or to retain, any law, provision of the con-

stitution of such State, or amendment of the constitu-

tion of such State, which prohibits the charging of in-

terest at the rates provided in the amendment of this 

section, was repealed by Pub. L. 96–161, title II, § 212, 

Dec. 28, 1979, 93 Stat. 1239. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Section 206 of Pub. L. 93–501, which provided that 

amendment by Pub. L. 93–501 was applicable to loans 

made in any state after Oct. 29, 1974, but prior to the 

earlier of July 1, 1977 or the date of enactment by the 

state of a law prohibiting the charging of interest at 

the rates provided in the amendment of this section, 

was repealed by Pub. L. 96–104, § 1, Nov. 5, 1979, 93 Stat. 

789. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Amendment by Pub. L. 90–104 effective 90 days after 

Oct. 11, 1967, see section 211 of Pub. L. 90–104, set out as 

a note under section 681 of this title. 

SAVINGS PROVISION 

Section 529 of Pub. L. 96–221 provided in part that, 

notwithstanding the repeal of Pub. L. 96–104 and title II 

of Pub. L. 96–161, the provisions of subsec. (h) of this 

section [which had been added to this section by those 

repealed laws] shall continue to apply to any loan 

made, any deposit made, or any obligation issued to 

any State during any period when those provisions 

were in effect in such State. 

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

TRANSFER OF FUNCTIONS 

Federal Savings and Loan Insurance Corporation 

abolished and functions transferred, see sections 401 to 

406 of Pub. L. 101–73, set out as a note under section 1437 

of Title 12, Banks and Banking. 
Bureau of the Budget designated as Office of Manage-

ment and Budget and Offices of Director, Deputy Direc-

tor, and Assistant Directors of Bureau of the Budget 

designated Director, Deputy Director, and Assistant 

Directors of Office of Management and Budget, respec-

tively. Records, property, personnel, and funds of Bu-

reau of the Budget transferred to Office of Management 

and Budget. See Part I of Reorganization Plan 2 of 1970, 

set out in the Appendix to Title 5, Government Organi-

zation and Employees. 

CHOICE OF HIGHEST APPLICABLE INTEREST RATE 

In any case in which one or more provisions of, or 

amendments made by, title V of Pub. L. 96–221, section 

1735f–7a of Title 12, Banks and Banking, or any other 

provisions of law, including section 85 of Title 12, apply 

with respect to the same loan, mortgage, credit sale, or 

advance, such loan, mortgage, credit sale, or advance 

may be made at the highest applicable rate, see section 

528 of Pub. L. 96–221, set out as a note under section 

1735f–7a of Title 12. 

STATES HAVING CONSTITUTIONAL PROVISIONS 

REGARDING MAXIMUM INTEREST RATES 

Section 213 of Pub. L. 96–161 provided that the provi-

sions of title II of Pub. L. 96–161, which amended this 

section and repealed provisions which had formerly 

amended this section, to continue to apply until July 

1, 1981, in the case of any State having a constitutional 

provision regarding maximum interest rates. 

DEFINITION OF ‘‘STATE’’ 

For purposes of subsec. (i) of this section, the term 

‘‘State’’ to include the several States, the Common-

wealth of Puerto Rico, the District of Columbia, Guam, 

the Trust Territories of the Pacific Islands, the North-

ern Mariana Islands, and the Virgin Islands, see section 

527 of Pub. L. 96–221, set out as a note under section 

1735f–7a of Title 12, Banks and Banking. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 687h of this title. 

§ 687a. Revocation and suspension of licenses; 
cease and desist orders 

(a) Grounds for suspension or revocation 

A license may be revoked or suspended by the 
Administration— 

(1) for false statements knowingly made in 
any written statement required under this 
subchapter, or under any regulation issued 
under this subchapter by the Administration; 

(2) if any written statement required under 
this subchapter, or under any regulation is-
sued under this subchapter by the Adminis-
trator, fails to state a material fact necessary 
in order to make the statement not mislead-
ing in the light of the circumstances under 
which the statement was made; 

(3) for willful or repeated violation of, or 
willful or repeated failure to observe, any pro-
vision of this chapter; 

(4) for willful or repeated violation of, or 
willful or repeated failure to observe, any rule 
or regulation of the Administration author-
ized by this chapter; or 

(5) for violation of, or failure to observe, any 
cease and desist order issued by the Adminis-
tration under this section. 

(b) Grounds for cease and desist order 

Where a licensee or any other person has not 
complied with any provision of this chapter, or 
of any regulation issued pursuant thereto by the 
Administration, or is engaging or is about to en-
gage in any acts or practices which constitute or 
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will constitute a violation of such chapter or 
regulation, the Administration may order such 
licensee or other person to cease and desist from 
such action or failure to act. The Administra-
tion may further order such licensee or other 
person to take such action or to refrain from 
such action as the Administration deems nec-
essary to insure compliance with this chapter 
and the regulations. The Administration may 
also suspend the license of a licensee, against 
whom an order has been issued, until such li-
censee complies with such order. 

(c) Order to show cause; contents; hearing; issu-
ance and service 

Before revoking or suspending a license pursu-
ant to subsection (a) of this section, or issuing 
a cease and desist order pursuant to subsection 
(b) of this section, the Administration shall 
serve upon the licensee and any other person in-
volved an order to show cause why an order re-
voking or suspending the license or a cease and 
desist order should not be issued. Any such order 
to show cause shall contain a statement of the 
matters of fact and law asserted by the Adminis-
tration and the legal authority and jurisdiction 
under which a hearing is to be held, and shall set 
forth that a hearing will be held before the Ad-
ministration at a time and place stated in the 
order. If after hearing, or a waiver thereof, the 
Administration determines on the record that 
an order revoking or suspending the license or a 
cease and desist order should issue, it shall 
promptly issue such order, which shall include a 
statement of the findings of the Administration 
and the grounds and reasons therefor and specify 
the effective date of the order, and shall cause 
the order to be served on the licensee and any 
other person involved. 

(d) Subpena of person, and books, papers and 
documents; fees and mileage; enforcement 

The Administration may require by subpena 
the attendance and testimony of witnesses and 
the production of all books, papers, and docu-
ments relating to the hearing from any place in 
the United States. Witnesses summoned before 
the Administration shall be paid by the party at 
whose instance they were called the same fees 
and mileage that are paid witnesses in the 
courts of the United States. In case of disobe-
dience to a subpena, the Administration, or any 
party to a proceeding before the Administration, 
may invoke the aid of any court of the United 
States in requiring the attendance and testi-
mony of witnesses and the production of books, 
papers, and documents. 

(e) Petition to modify or set aside order; filing, 
time and place, Administration to submit 
record; action of court; review 

An order issued by the Administration under 
this section shall be final and conclusive unless 
within thirty days after the service thereof the 
licensee, or other person against whom an order 
is issued, appeals to the United States court of 
appeals for the circuit in which such licensee 
has its principal place of business by filing with 
the clerk of such court a petition praying that 
the Administration’s order be set aside or modi-
fied in the manner stated in the petition. After 
the expiration of such thirty days, a petition 

may be filed only by leave of court on a showing 
of reasonable grounds for failure to file the peti-
tion theretofore. The clerk of the court shall im-
mediately cause a copy of the petition to be de-
livered to the Administration, and the Adminis-
tration shall thereupon certify and file in the 
court a transcript of the record upon which the 
order complained of was entered. If before such 
record is filed the Administration amends or 
sets aside its order, in whole or in part, the peti-
tioner may amend the petition within such time 
as the court may determine, on notice to the 
Administration. The filing of a petition for re-
view shall not of itself stay or suspend the oper-
ation of the order of the Administration, but the 
court of appeals in its discretion may restrain or 
suspend, in whole or in part, the operation of the 
order pending the final hearing and determina-
tion of the petition. The court may affirm, mod-
ify, or set aside the order of the Administration. 
If the court determines that the just and proper 
disposition of the case requires the taking of ad-
ditional evidence, the court shall order the Ad-
ministration to reopen the hearing for the tak-
ing of such evidence, in such manner and upon 
such terms and conditions as the court may 
deem proper. The Administration may modify 
its findings as to the facts, or make new find-
ings, by reason of the additional evidence so 
taken, and it shall file its modified or new find-
ings and the amendments, if any, of its order, 
with the record of such additional evidence. No 
objection to an order of the Administration 
shall be considered by the court unless such ob-
jection was urged before the Administration or, 
if it was not so urged, unless there were reason-
able grounds for failure to do so. The judgment 
and decree of the court affirming, modifying, or 
setting aside any such order of the Administra-
tion shall be subject only to review by the Su-
preme Court of the United States upon certifi-
cation or certiorari as provided in section 1254 of 
title 28. 

(f) Enforcement of order 

If any licensee or other person against which 
or against whom an order is issued under this 
section fails to obey the order, the Administra-
tion may apply to the United States court of ap-
peals, within the circuit where the licensee has 
its principal place of business, for the enforce-
ment of the order, and shall file a transcript of 
the record upon which the order complained of 
was entered. Upon the filing of the application 
the court shall cause notice thereof to be served 
on the licensee or other person. The evidence to 
be considered, the procedure to be followed, and 
the jurisdiction of the court shall be the same as 
is provided in subsection (e) of this section for 
applications to set aside or modify orders. 

(Pub. L. 85–699, title III, § 309, as added Pub. L. 
87–341, § 9, Oct. 3, 1961, 75 Stat. 753; amended Pub. 
L. 89–779, § 4, Nov. 6, 1966, 80 Stat. 1359; Pub. L. 
98–620, title IV, § 402(15)(A), (B), Nov. 8, 1984, 98 
Stat. 3358.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (a)(3), (4) and (b), see References in Text note set 

out under section 661 of this title. 
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AMENDMENTS 

1984—Subsec. (e). Pub. L. 98–620, § 402(15)(A), struck 

out provision that the proceedings in such cases in the 

court of appeals had to be made a preferred cause and 

had to be expedited in every way. 

Subsec. (f). Pub. L. 98–620, § 402(15)(B), struck out pro-

vision that the proceedings in such cases had to be 

made a preferred cause and expedited in every way. 

1966—Subsec. (a). Pub. L. 89–779, § 4(b), inserted ref-

erence to revocation in introductory text preceding 

par. (1), and, in pars. (1) and (2), deleted restriction 

which limited the grounds for suspension or revocation 

for false or misleading statements to the situation in 

which such statements were made for the purpose of 

obtaining a license. 

Subsec. (b). Pub. L. 89–779, § 4(c), expanded the Admin-

istration’s authority to issue cease and desist orders by 

authorizing their issuance against individuals who have 

not complied with provisions of this chapter and 

against both licensees and individuals who have vio-

lated or are about to violate this chapter or regulations 

issued pursuant thereto. 

Subsec. (c). Pub. L. 89–779, § 4(d), inserted references 

to persons involved other than the licensee and to the 

revocation of licenses so as to conform the subsec. to 

the expansion of the Administration’s authority to re-

voke licenses and to issue cease and desist orders to 

persons other than licensees under subsecs. (a) and (b). 

Subsec. (e). Pub. L. 89–779, § 4(e), authorized the ap-

peal from an order issued by the Administration under 

this section by other persons, besides the licensee, 

against whom an order is issued. 

Subsec. (f). Pub. 89–779, § 4(f), provided that individ-

uals as well as licensees are to be affected by subsec. 

(f). 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 687h of this title. 

§ 687b. Investigations and examinations; power 
to subpena and take oaths and affirmations; 
aid of courts; examiners; reports 

(a) Investigation of violations 

The Administration may make such investiga-
tions as it deems necessary to determine wheth-
er a licensee or any other person has engaged or 
is about to engage in any acts or practices which 
constitute or will constitute a violation of any 
provision of this chapter, or of any rule or regu-
lation under this chapter, or of any order issued 
under this chapter. The Administration shall 
permit any person to file with it a statement in 
writing, under oath or otherwise as the Adminis-
tration shall determine, as to all the facts and 
circumstances concerning the matter to be in-
vestigated. For the purpose of any investigation, 
the Administration is empowered to administer 
oaths and affirmations, subpena witnesses, com-
pel their attendance, take evidence, and require 
the production of any books, papers, and docu-
ments which are relevant to the inquiry. Such 
attendance of witnesses and the production of 
any such records may be required from any 
place in the United States. In case of contumacy 
by, or refusal to obey a subpena issued to, any 
person, including a licensee, the Administration 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-

vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, and 
documents; and such court may issue an order 
requiring such person to appear before the Ad-
ministration, there to produce records, if so or-
dered, or to give testimony touching the matter 
under investigation. Any failure to obey such 
order of the court may be punished by such 
court as a contempt thereof. All process in any 
such case may be served in the judicial district 
whereof such person is an inhabitant or wher-
ever he may be found. 

(b) Examinations and reports 

Each small business investment company 
shall be subject to examinations made by direc-
tion of the Investment Division of the Adminis-
tration, which may be conducted with the as-
sistance of a private sector entity that has both 
the qualifications to conduct and expertise in 
conducting such examinations, and the cost of 
such examinations, including the compensation 
of the examiners, may in the discretion of the 
Administration be assessed against the company 
examined and when so assessed shall be paid by 
such company. Fees collected under this sub-
section shall be deposited in the account for sal-
aries and expenses of the Administration, and 
are authorized to be appropriated solely to cover 
the costs of examinations and other program 
oversight activities. Every such company shall 
make such reports to the Administration at 
such times and in such form as the Administra-
tion may require; except that the Administra-
tion is authorized to exempt from making such 
reports any such company which is registered 
under the Investment Company Act of 1940 [15 
U.S.C. 80a–1 et seq.] to the extent necessary to 
avoid duplication in reporting requirements. 

(c) Examinations of small business investment 
companies 

Each small business investment company 
shall be examined at least every two years in 
such detail so as to determine whether or not— 

(1) it has engaged solely in lawful activities 
and those contemplated by this subchapter; 

(2) it has engaged in prohibited conflicts of 
interest; 

(3) it has acquired or exercised illegal con-
trol of an assisted small business; 

(4) it has made investments in small busi-
nesses for not less than 1 year; 

(5) it has invested more than 20 per centum 
of its capital in any individual small business, 
if such restriction is applicable; 

(6) it has engaged in relending, foreign in-
vestments, or passive investments; or 

(7) it has charged an interest rate in excess 
of the maximum permitted by law: 

Provided, That the Administration may waive 
the examination (A) for up to one additional 
year if, in its discretion, it determines such a 
delay would be appropriate, based upon the 
amount of debentures being issued by the com-
pany and its repayment record, the prior operat-
ing experience of the company, the contents and 
results of the last examination and the manage-
ment expertise of the company, or (B) if it is a 
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company whose operations have been suspended 
while the company is involved in litigation or is 
in receivership. 

(d) Valuations 

(1) Frequency of valuations 

(A) In general 

Each licensee shall submit to the Adminis-
trator a written valuation of the loans and 
investments of the licensee not less often 
than semiannually or otherwise upon the re-
quest of the Administrator, except that any 
licensee with no leverage outstanding shall 
submit such valuations annually, unless the 
Administrator determines otherwise. 

(B) Material adverse changes 

Not later than 30 days after the end of a 
fiscal quarter of a licensee during which a 
material adverse change in the aggregate 
valuation of the loans and investments or 
operations of the licensee occurs, the li-
censee shall notify the Administrator in 
writing of the nature and extent of that 
change. 

(C) Independent certification 

(i) In general 

Not less than once during each fiscal 
year, each licensee shall submit to the Ad-
ministrator the financial statements of 
the licensee, audited by an independent 
certified public accountant approved by 
the Administrator. 

(ii) Audit requirements 

Each audit conducted under clause (i) 
shall include— 

(I) a review of the procedures and docu-
mentation used by the licensee in pre-
paring the valuations required by this 
section; and 

(II) a statement by the independent 
certified public accountant that such 
valuations were prepared in conformity 
with the valuation criteria applicable to 
the licensee established in accordance 
with paragraph (2). 

(2) Valuation criteria 

Each valuation submitted under this sub-
section shall be prepared by the licensee in ac-
cordance with valuation criteria, which 
shall— 

(A) be established or approved by the Ad-
ministrator; and 

(B) include appropriate safeguards to en-
sure that the noncash assets of a licensee are 
not overvalued. 

(Pub. L. 85–699, title III, § 310, as added Pub. L. 
87–341, § 9, Oct. 3, 1961, 75 Stat. 755; amended Pub. 
L. 89–779, § 5, Nov. 6, 1966, 80 Stat. 1360; Pub. L. 
90–104, title II, § 208, Oct. 11, 1967, 81 Stat. 271; 
Pub. L. 100–590, title I, § 104, Nov. 3, 1988, 102 
Stat. 2992; Pub. L. 102–366, title IV, §§ 406(b), 
407(a), 408(b), Sept. 4, 1992, 106 Stat. 1016; Pub. L. 
104–208, div. D, title II, § 208(f), (h)(1)(C), Sept. 30, 
1996, 110 Stat. 3009–745, 3009–747; Pub. L. 105–135, 
title II, § 216, Dec. 2, 1997, 111 Stat. 2603; Pub. L. 
106–554, § 1(a)(9) [title IV, § 406], Dec. 21, 2000, 114 
Stat. 2763, 2763A–691.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 
The Investment Company Act of 1940, referred to in 

subsec. (b), is title I of act Aug. 22, 1940, ch. 686, 54 Stat. 

789, as amended, which is classified generally to sub-

chapter I (§ 80a–1 et seq.) of chapter 2D of this title. For 

complete classification of this Act to the Code, see sec-

tion 80a–51 of this title and Tables. 

AMENDMENTS 

2000—Subsec. (c)(4). Pub. L. 106–554 substituted ‘‘1 

year’’ for ‘‘five years’’. 
1997—Subsec. (b). Pub. L. 105–135 inserted after first 

sentence ‘‘Fees collected under this subsection shall be 

deposited in the account for salaries and expenses of 

the Administration, and are authorized to be appro-

priated solely to cover the costs of examinations and 

other program oversight activities.’’ 
1996—Subsec. (b). Pub. L. 104–208, § 208(f)(1), inserted 

‘‘which may be conducted with the assistance of a pri-

vate sector entity that has both the qualifications to 

conduct and expertise in conducting such examina-

tions,’’ after ‘‘Investment Division of the Administra-

tion,’’ in first sentence. 
Subsec. (c)(4). Pub. L. 104–208, § 208(h)(1)(C), struck out 

‘‘not less than four years in the case of section 301(d) li-

censees and in all other cases,’’ after ‘‘small businesses 

for’’. 
Subsec. (d). Pub. L. 104–208, § 208(f)(2), inserted head-

ing and amended text of subsec. (d) generally. Prior to 

amendment, text read as follows: ‘‘Each small business 

investment company shall adopt written guidelines for 

determination of the value of investments made by 

such company. The board of directors of corporations 

and the general partners of partnerships shall have the 

sole responsibility for making a good faith determina-

tion of the fair market value of the investments made 

by such company. Determinations shall be made and 

reported to the Administration not less than semiannu-

ally or at more frequent intervals as the Administra-

tion determines appropriate: Provided, That any com-

pany which does not have outstanding financial assist-

ance under the provisions of this subchapter shall be 

required to make such determinations and reports to 

the Administration annually, unless the Administra-

tion, in its discretion, determines otherwise.’’ 
1992—Subsec. (b). Pub. L. 102–366, § 407(a), substituted 

‘‘Investment Division of’’ for ‘‘Administration by ex-

aminers selected or approved by’’. 
Subsec. (c)(5). Pub. L. 102–366, § 408(b), inserted before 

semicolon at end ‘‘, if such restriction is applicable’’. 
Subsec. (d). Pub. L. 102–366, § 406(b), added subsec. (d). 
1988—Subsec. (b). Pub. L. 100–590 struck out second 

sentence, which read as follows: ‘‘Each such company 

shall be examined at least once each year, except that 

the Administrator may waive examination in the case 

of a company whose operations have been suspended by 

reason of the fact that the company is involved in liti-

gation or is in receivership.’’ 
Subsec. (c). Pub. L. 100–590 added subsec. (c). 
1967—Subsec. (b). Pub. L. 90–104 required at least an-

nual examination of small business investment compa-

nies but provided for waiver of examination of a com-

pany whose operations have been suspended because 

the company is involved in litigation or is in receiver-

ship. 
1966—Pub. L. 89–779 designated existing provisions as 

subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Amendment by Pub. L. 90–104 effective 90 days after 

Oct. 11, 1967, see section 211 of Pub. L. 90–104, set out as 

a note under section 681 of this title. 
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EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

TRANSFER OF RESOURCES 

Section 407(b) of Pub. L. 102–366 provided that: ‘‘Effec-

tive October 1, 1992, the personnel, assets, liabilities, 

contracts, property, records, and unexpended balances 

of appropriations, authorizations, and other funds em-

ployed, held, used, arising from, available or to be 

made available, which are related to the examination 

function provided by section 310 of the Small Business 

Investment Act of 1958 [15 U.S.C. 687b] shall be trans-

ferred by the Inspector General of the Small Business 

Administration to the Investment Division of the 

Small Business Administration.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 687g of this title. 

§ 687c. Injunctions and other orders 

(a) Grounds; jurisdiction of court 

Whenever, in the judgment of the Administra-
tion, a licensee or any other person has engaged 
or is about to engage in any acts or practices 
which constitute or will constitute a violation 
of any provision of this chapter, or of any rule 
or regulation under this chapter, or of any order 
issued under this chapter, the Administration 
may make application to the proper district 
court of the United States or a United States 
court of any place subject to the jurisdiction of 
the United States for an order enjoining such 
acts or practices, or for an order enforcing com-
pliance with such provision, rule, regulation, or 
order, and such courts shall have jurisdiction of 
such actions and, upon a showing by the Admin-
istration that such licensee or other person has 
engaged or is about to engage in any such acts 
or practices, a permanent or temporary injunc-
tion, restraining order, or other order, shall be 
granted without bond. 

(b) Equity jurisdiction of licensee and assets 
thereof 

In any such proceeding the court as a court of 
equity may, to such extent as it deems nec-
essary, take exclusive jurisdiction of the li-
censee or licensees and the assets thereof, wher-
ever located; and the court shall have jurisdic-
tion in any such proceeding to appoint a trustee 
or receiver to hold or administer under the di-
rection of the court the assets so possessed. 

(c) Trusteeship or receivership over licensee 

The Administration shall have authority to 
act as trustee or receiver of the licensee. Upon 
request by the Administration, the court may 
appoint the Administration to act in such ca-
pacity unless the court deems such appointment 
inequitable or otherwise inappropriate by reason 
of the special circumstances involved. 

(Pub. L. 85–699, title III, § 311, as added Pub. L. 
87–341, § 9, Oct. 3, 1961, 75 Stat. 755; amended Pub. 
L. 89–779, § 6, Nov. 6, 1966, 80 Stat. 1360; Pub. L. 
98–620, title IV, § 402(15)(C), Nov. 8, 1984, 98 Stat. 
3358.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 

AMENDMENTS 

1984—Subsec. (a). Pub. L. 98–620 struck out provision 

that the proceedings in such a case had to be made a 

preferred cause and had to be expedited in every way. 

1966—Subsec. (c). Pub. L. 89–779 added subsec. (c). 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 687h of this title. 

§ 687d. Conflicts of interest 

For the purpose of controlling conflicts of in-
terest which may be detrimental to small busi-
ness concerns, to small business investment 
companies, to the shareholders, partners, or 
members of either, or to the purposes of this 
chapter, the Administration shall adopt regula-
tions to govern transactions with any officer, di-
rector, shareholder, partner, or member of any 
small business investment company, or with any 
person or concern, in which any interest, direct 
or indirect, financial or otherwise, is held by 
any officer, director, shareholder, partner, or 
member of (1) any small business investment 
company, or (2) any person or concern with an 
interest, direct or indirect, financial or other-
wise, in any small business investment com-
pany. Such regulations shall include appropriate 
requirements for public disclosure necessary to 
the purposes of this section. 

(Pub. L. 85–699, title III, § 312, as added Pub. L. 
88–273, § 6(a), Feb. 28, 1964, 78 Stat. 147; amended 
Pub. L. 94–305, title I, § 106(f), June 4, 1976, 90 
Stat. 666; Pub. L. 104–208, div. D, title II, 
§ 208(h)(1)(D), Sept. 30, 1996, 110 Stat. 3009–747; 
Pub. L. 107–100, § 3, Dec. 21, 2001, 115 Stat. 966.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in text, 

see References in Text note set out under section 661 of 

this title. 

AMENDMENTS 

2001—Pub. L. 107–100 struck out ‘‘(including disclosure 

in the locality most directly affected by the trans-

action)’’ after ‘‘public disclosure’’. 

1996—Pub. L. 104–208, § 208(h)(1)(D), substituted 

‘‘shareholders, partners, or members’’ for ‘‘shareholders 

or partners’’ and substituted ‘‘shareholder, partner, or 

member’’ for ‘‘shareholder, or partner’’ in two places. 

1976—Pub. L. 94–305, § 106(f)(2), which directed the sub-

stitution of ‘‘shareholder, or partner’’ for ‘‘or share-

holders’’ wherever appearing, was executed by making 

the substitution for ‘‘or shareholder’’ in two places to 

reflect the probable intent of Congress. 

Pub. L. 94–305, § 106(f)(1), inserted ‘‘or partners’’ after 

‘‘to the shareholders’’. 

§ 687e. Removal or suspension of management of-
ficials 

(a) Definition of ‘‘management official’’ 

In this section, the term ‘‘management offi-
cial’’ means an officer, director, general partner, 
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manager, employee, agent, or other participant 
in the management or conduct of the affairs of 
a licensee. 

(b) Removal of management officials 

(1) Notice of removal 

The Administrator may serve upon any man-
agement official a written notice of its inten-
tion to remove that management official 
whenever, in the opinion of the Adminis-
trator— 

(A) such management official— 
(i) has willfully and knowingly commit-

ted any substantial violation of— 
(I) this chapter; 
(II) any regulation issued under this 

chapter; or 
(III) a cease-and-desist order which has 

become final; or 

(ii) has willfully and knowingly commit-
ted or engaged in any act, omission, or 
practice which constitutes a substantial 
breach of a fiduciary duty of that person 
as a management official; and 

(B) the violation or breach of fiduciary 
duty is one involving personal dishonesty on 
the part of such management official. 

(2) Contents of notice 

A notice of intention to remove a manage-
ment official, as provided in paragraph (1), 
shall contain a statement of the facts con-
stituting grounds therefor, and shall fix a time 
and place at which a hearing will be held 
thereon. 

(3) Hearings 

(A) Timing 

A hearing described in paragraph (2) shall 
be fixed for a date not earlier than 30 days 
nor later than 60 days after the date of serv-
ice of notice of the hearing, unless an earlier 
or a later date is set by the Administrator at 
the request of— 

(i) the management official, and for good 
cause shown; or 

(ii) the Attorney General of the United 
States. 

(B) Consent 

Unless the management official shall ap-
pear at a hearing described in this paragraph 
in person or by a duly authorized representa-
tive, that management official shall be 
deemed to have consented to the issuance of 
an order of removal under paragraph (1). 

(4) Issuance of order of removal 

(A) In general 

In the event of consent under paragraph 
(3)(B), or if upon the record made at a hear-
ing described in this subsection, the Admin-
istrator finds that any of the grounds speci-
fied in the notice of removal has been estab-
lished, the Administrator may issue such or-
ders of removal from office as the Adminis-
trator deems appropriate. 

(B) Effectiveness 

An order under subparagraph (A) shall— 
(i) become effective at the expiration of 

30 days after the date of service upon the 

subject licensee and the management offi-
cial concerned (except in the case of an 
order issued upon consent as described in 
paragraph (3)(B), which shall become effec-
tive at the time specified in such order); 
and 

(ii) remain effective and enforceable, ex-
cept to such extent as it is stayed, modi-
fied, terminated, or set aside by action of 
the Administrator or a reviewing court in 
accordance with this section. 

(c) Authority to suspend or prohibit participa-
tion 

(1) In general 

The Administrator may, if the Adminis-
trator deems it necessary for the protection of 
the licensee or the interests of the Adminis-
tration, suspend from office or prohibit from 
further participation in any manner in the 
management or conduct of the affairs of the li-
censee, or both, any management official re-
ferred to in subsection (b)(1) of this section, by 
written notice to such effect served upon the 
management official. 

(2) Effectiveness 

A suspension or prohibition under paragraph 
(1)— 

(A) shall become effective upon service of 
notice under paragraph (1); and 

(B) unless stayed by a court in proceedings 
authorized by paragraph (3), shall remain in 
effect— 

(i) pending the completion of the admin-
istrative proceedings pursuant to a notice 
of intention to remove served under sub-
section (b) of this section; and 

(ii) until such time as the Administrator 
shall dismiss the charges specified in the 
notice, or, if an order of removal or prohi-
bition is issued against the management 
official, until the effective date of any 
such order. 

(3) Judicial review 

Not later than 10 days after any manage-
ment official has been suspended from office 
or prohibited from participation in the man-
agement or conduct of the affairs of a licensee, 
or both, under paragraph (1), that manage-
ment official may apply to the United States 
district court for the judicial district in which 
the home office of the licensee is located, or 
the United States District Court for the Dis-
trict of Columbia, for a stay of the suspension 
or prohibition pending the completion of the 
administrative proceedings pursuant to a no-
tice of intent to remove served upon the man-
agement official under subsection (b) of this 
section, and such court shall have jurisdiction 
to stay such action. 

(d) Authority to suspend on criminal charges 

(1) In general 

Whenever a management official is charged 
in any information, indictment, or complaint 
authorized by a United States attorney, with 
the commission of or participation in a felony 
involving dishonesty or breach of trust, the 
Administrator may, by written notice served 
upon that management official, suspend that 
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management official from office or prohibit 
that management official from further partici-
pation in any manner in the management or 
conduct of the affairs of the licensee, or both. 

(2) Effectiveness 

A suspension or prohibition under paragraph 
(1) shall remain in effect until the subject in-
formation, indictment, or complaint is finally 
disposed of, or until terminated by the Admin-
istrator. 

(3) Authority upon conviction 

If a judgment of conviction with respect to 
an offense described in paragraph (1) is entered 
against a management official, then at such 
time as the judgment is not subject to further 
appellate review, the Administrator may issue 
and serve upon the management official an 
order removing that management official, 
which removal shall become effective upon 
service of a copy of the order upon the li-
censee. 

(4) Authority upon dismissal or other disposi-
tion 

A finding of not guilty or other disposition 
of charges described in paragraph (1) shall not 
preclude the Administrator from thereafter in-
stituting proceedings to suspend or remove 
the management official from office, or to pro-
hibit the management official from participa-
tion in the management or conduct of the af-
fairs of the licensee, or both, pursuant to sub-
section (b) or (c) of this section. 

(e) Notification to licensees 

Copies of each notice required to be served on 
a management official under this section shall 
also be served upon the interested licensee. 

(f) Procedural provisions; judicial review 

(1) Hearing venue 

Any hearing provided for in this section 
shall be— 

(A) held in the Federal judicial district or 
in the territory in which the principal office 
of the licensee is located, unless the party 
afforded the hearing consents to another 
place; and 

(B) conducted in accordance with the pro-
visions of chapter 5 of title 5. 

(2) Issuance of orders 

After a hearing provided for in this section, 
and not later than 90 days after the Adminis-
trator has notified the parties that the case 
has been submitted for final decision, the Ad-
ministrator shall render a decision in the mat-
ter (which shall include findings of fact upon 
which its decision is predicated), and shall 
issue and cause to be served upon each party 
to the proceeding an order or orders consistent 
with the provisions of this section. 

(3) Authority to modify orders 

The Administrator may modify, terminate, 
or set aside any order issued under this sec-
tion— 

(A) at any time, upon such notice, and in 
such manner as the Administrator deems 
proper, unless a petition for review is timely 
filed in a court of appeals of the United 

States, as provided in paragraph (4)(B), and 
thereafter until the record in the proceeding 
has been filed in accordance with paragraph 
(4)(C); and 

(B) upon such filing of the record, with 
permission of the court. 

(4) Judicial review 

(A) In general 

Judicial review of an order issued under 
this section shall be exclusively as provided 
in this subsection. 

(B) Petition for review 

Any party to a hearing provided for in this 
section may obtain a review of any order is-
sued pursuant to paragraph (2) (other than 
an order issued with the consent of the man-
agement official concerned, or an order is-
sued under subsection (d) of this section), by 
filing in the court of appeals of the United 
States for the circuit in which the principal 
office of the licensee is located, or in the 
United States Court of Appeals for the Dis-
trict of Columbia Circuit, not later than 30 
days after the date of service of such order, 
a written petition praying that the order of 
the Administrator be modified, terminated, 
or set aside. 

(C) Notification to administration 

A copy of a petition filed under subpara-
graph (B) shall be forthwith transmitted by 
the clerk of the court to the Administrator, 
and thereupon the Administrator shall file 
in the court the record in the proceeding, as 
provided in section 2112 of title 28. 

(D) Court jurisdiction 

Upon the filing of a petition under sub-
paragraph (A)— 

(i) the court shall have jurisdiction, 
which, upon the filing of the record under 
subparagraph (C), shall be exclusive, to af-
firm, modify, terminate, or set aside, in 
whole or in part, the order of the Adminis-
trator, except as provided in the last sen-
tence of paragraph (3)(B); 

(ii) review of such proceedings shall be 
had as provided in chapter 7 of title 5; and 

(iii) the judgment and decree of the 
court shall be final, except that the judg-
ment and decree shall be subject to review 
by the Supreme Court of the United States 
upon certiorari, as provided in section 1254 
of title 28. 

(E) Judicial review not a stay 

The commencement of proceedings for ju-
dicial review under this paragraph shall not, 
unless specifically ordered by the court, op-
erate as a stay of any order issued by the 
Administrator under this section. 

(Pub. L. 85–699, title III, § 313, as added Pub. L. 
89–779, § 7, Nov. 6, 1966, 80 Stat. 1360; amended 
Pub. L. 107–100, § 5, Dec. 21, 2001, 115 Stat. 967.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (b)(1)(A)(i)(I), (II), see References in Text note set 

out under section 661 of this title. 

AMENDMENTS 

2001—Pub. L. 107–100 amended section catchline and 

text generally. Prior to amendment, text related to re-
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moval and suspension of directors and officers of li-

censees, with regard to written notice of intention to 

remove and grounds for removal; suspension pending 

completion of administrative proceedings; a hearing 

upon notice of intention to remove a director or officer 

and issuance of an order of removal; a stay of suspen-

sion and/or prohibition by a United States district 

court; suspension of directors and officers charged with 

felonies involving dishonesty or breach of trust; and 

procedural aspects of hearings provided for in this sec-

tion. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 687h, 689o of 

this title. 

§ 687f. Unlawful acts and omissions by officers, 
directors, employees, or agents 

(a) Violation by licensee deemed violation by 
persons participating 

Wherever a licensee violates any provision of 
this chapter or regulation issued thereunder by 
reason of its failure to comply with the terms 
thereof or by reason of its engaging in any act 
or practice which constitutes or will constitute 
a violation thereof, such violation shall be 
deemed to be also a violation and an unlawful 
act on the part of any person who, directly or in-
directly, authorizes, orders, participates in, or 
causes, brings about, counsels, aids, or abets in 
the commission of any acts, practices, or trans-
actions which constitute or will constitute, in 
whole or in part, such violation. 

(b) Breach of fiduciary duty 

It shall be unlawful for any officer, director, 
employee, agent, or other participant in the 
management or conduct of the affairs of a li-
censee to engage in any act or practice, or to 
omit any act, in breach of his fiduciary duty as 
such officer, director, employee, agent, or par-
ticipant, if, as a result thereof, the licensee has 
suffered or is in imminent danger of suffering fi-
nancial loss or other damage. 

(c) Disqualification of officers and employees for 
dishonesty, fraud, or breach of trust 

Except with the written consent of the Admin-
istration, it shall be unlawful— 

(1) for any person hereafter to take office as 
an officer, director, or employee of a licensee, 
or to become an agent or participant in the 
conduct of the affairs or management of a li-
censee, if— 

(A) he has been convicted of a felony, or 
any other criminal offense involving dishon-
esty or breach of trust, or 

(B) he has been found civilly liable in dam-
ages, or has been permanently or tempo-
rarily enjoined by an order, judgment, or de-
cree of a court of competent jurisdiction, by 
reason of any act or practice involving fraud 
or breach of trust; or 

(2) for any person to continue to serve in any 
of the above-described capacities, if— 

(A) he is hereafter convicted of a felony, or 
any other criminal offense involving dishon-
esty or breach of trust, or 

(B) he is hereafter found civilly liable in 
damages, or is permanently or temporarily 
enjoined by an order, judgment, or decree of 
a court of competent jurisdiction, by reason 

of any act or practice involving fraud or 
breach of trust. 

(Pub. L. 85–699, title III, § 314, as added Pub. L. 
89–779, § 7, Nov. 6, 1966, 80 Stat. 1363.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 

§ 687g. Penalties and forfeitures 

(a) Report violations 

Except as provided in subsection (b) of this 
section, a licensee which violates any regulation 
or written directive issued by the Adminis-
trator, requiring the filing of any regular or spe-
cial report pursuant to section 687b(b) of this 
title, shall forfeit and pay to the United States 
a civil penalty of not more than $100 for each 
and every day of the continuance of the li-
censee’s failure to file such report, unless it is 
shown that such failure is due to reasonable 
cause and not due to willful neglect. The civil 
penalties provided for in this section shall ac-
crue to the United States and may be recovered 
in a civil action brought by the Administration. 

(b) Exemption from reporting requirements 

The Administration may by rules and regula-
tions, or upon application of an interested party, 
at any time previous to such failure, by order, 
after notice and opportunity for hearing, exempt 
in whole or in part, any small business invest-
ment company from the provisions of subsection 
(a) of this section, upon such terms and condi-
tions and for such period of time as it deems 
necessary and appropriate, if the Administra-
tion finds that such action is not inconsistent 
with the public interest or the protection of the 
Administration. The Administration may for 
the purposes of this section make any alter-
native requirements appropriate to the situa-
tion. 

(Pub. L. 85–699, title III, § 315, as added Pub. L. 
89–779, § 7, Nov. 6, 1966, 80 Stat. 1364.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 687h of this title. 

§ 687h. Jurisdiction and service of process 

Any suit or action brought under section 687, 
687a, 687c, 687e, or 687g of this title by the Ad-
ministration at law or in equity to enforce any 
liability or duty created by, or to enjoin any 
violation of, this chapter, or any rule, regula-
tion, or order promulgated thereunder, shall be 
brought in the district wherein the licensee 
maintains its principal office, and process in 
such cases may be served in any district in 
which the defendant maintains its principal of-
fice or transacts business, or wherever the de-
fendant may be found. 

(Pub. L. 85–699, title III, § 316, as added Pub. L. 
89–779, § 7, Nov. 6, 1966, 80 Stat. 1364.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in text, 

see References in Text note set out under section 661 of 

this title. 
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§§ 687i, 687j. Repealed. Pub. L. 104–208, div. D, 
title II, § 208(h)(1)(E), Sept. 30, 1996, 110 Stat. 
3009–747 

Section 687i, Pub. L. 85–699, title III, § 317, as added 

Pub. L. 92–595, § 2(g), Oct. 27, 1972, 86 Stat. 1316; amended 

Pub. L. 95–507, title I, § 103, Oct. 24, 1978, 92 Stat. 1758, 

established effective rate of interest of debentures pur-

chased by Administration from small business invest-

ment company under authority of section 683(c) of this 

title. 

Section 687j, Pub. L. 85–699, title III, § 318, as added 

Pub. L. 92–595, § 2(g), Oct. 27, 1972, 86 Stat. 1316, author-

ized Administration to extend benefits of sections 

683(c) and 687i of this title to any small business invest-

ment company operating under authority of section 

681(d) of this title, and which was owned, in whole or in 

part, by one or more small business investment compa-

nies, in accordance with regulations promulgated by 

Administration. 

§ 687k. Guaranteed obligations not eligible for 
purchase by Federal Financing Bank 

Nothing in any provision of law shall be con-
strued to authorize the Federal Financing Bank 
to acquire after September 30, 1985— 

(1) any obligation the payment of principal 
or interest on which has at any time been 
guaranteed in whole or in part under this sub-
chapter, 

(2) any obligation which is an interest in any 
obligation described in paragraph (1), or 

(3) any obligation which is secured by, or 
substantially all of the value of which is at-
tributable to, any obligation described in 
paragraph (1) or (2). 

(Pub. L. 85–699, title III, § 318, formerly § 320, as 
added Pub. L. 99–272, title XVIII, § 18004(a), Apr. 
7, 1986, 100 Stat. 364; renumbered § 318, Pub. L. 
104–208, div. D, title II, § 208(h)(1)(E), Sept. 30, 
1996, 110 Stat. 3009–747.) 

PRIOR PROVISIONS 

A prior section 318 of Pub. L. 85–699 was classified to 

section 687j of this title, prior to repeal by Pub. L. 

104–208. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 689i of this title. 

§ 687l. Issuance and guarantee of trust certifi-
cates 

(a) Issuance; debentures or participating securi-
ties composing trust or pool 

The Administration is authorized to issue 
trust certificates representing ownership of all 
or a fractional part of debentures issued by 
small business investment companies and guar-
anteed by the Administration under this chap-
ter, or participating securities which are issued 
by such companies and purchased and guaran-
teed pursuant to section 683(g) of this title: Pro-

vided, That such trust certificates shall be based 
on and backed by a trust or pool approved by the 
Administration and composed solely of guaran-
teed debentures or guaranteed participating se-
curities. 

(b) Terms and conditions of guarantee; payment 
of principal and interest 

The Administration is authorized, upon such 
terms and conditions as are deemed appropriate, 

to guarantee the timely payment of the prin-
cipal of and interest on trust certificates issued 
by the Administration or its agent for purposes 
of this section. Such guarantee shall be limited 
to the extent of principal and interest on the 
guaranteed debentures or the redemption price 
of and priority payments on the participating 
securities, which compose the trust or pool. In 
the event that a debenture in such trust or pool 
is prepaid, or participating securities are re-
deemed, either voluntarily or involuntarily, or 
in the event of default of a debenture or vol-
untary or involuntary redemption of a partici-
pating security, the guarantee of timely pay-
ment of principal and interest on the trust cer-
tificates shall be reduced in proportion to the 
amount of principal and interest such prepaid 
debenture or redeemed participating security 
and priority payments represent in the trust or 
pool. Interest on prepaid or defaulted deben-
tures, or priority payments on participating se-
curities, shall accrue and be guaranteed by the 
Administration only through the date of pay-
ment on the guarantee. During the term of the 
trust certificate, it may be called for redemp-
tion due to prepayment or default of all deben-
tures or redemption, whether voluntary or in-
voluntary, of all participating securities resid-
ing in the pool. 

(c) Full faith and credit of United States 

The full faith and credit of the United States 
is pledged to the payment of all amounts which 
may be required to be paid under any guarantee 
of such trust certificates issued by the Adminis-
tration or its agent pursuant to this section. 

(d) Collection of fees 

The Administration shall not collect a fee for 
any guarantee under this section: Provided, That 
nothing herein shall preclude any agent of the 
Administration from collecting a fee approved 
by the Administration for the functions de-
scribed in subsection (f)(2) of this section. 

(e) Subrogation rights; ownership rights in de-
bentures or participating securities 

(1) In the event the Administration pays a 
claim under a guarantee issued under this sec-
tion, it shall be subrogated fully to the rights 
satisfied by such payment. 

(2) No State or local law, and no Federal law, 
shall preclude or limit the exercise by the Ad-
ministration of its ownership rights in the de-
bentures or participating securities residing in a 
trust or pool against which trust certificates are 
issued. 

(f) Central registration requirements; regulation 
of brokers and dealers 

(1) The Administration shall provide for a cen-
tral registration of all trust certificates sold 
pursuant to this section. 

(2) The Administrator shall contract with an 
agent or agents to carry out on behalf of the Ad-
ministration the pooling and the central reg-
istration functions of this section including, 
notwithstanding any other provision of law, 
maintenance on behalf of and under the direc-
tion of the Administration, such commercial 
bank accounts or investments in obligations of 
the United States as may be necessary to facili-
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1 So in original. Probably should be ‘‘it’’. 

tate trusts or pools backed by debentures or par-
ticipating securities guaranteed under this 
chapter, and the issuance of trust certificates to 
facilitate such poolings. Such agent or agents 
shall provide a fidelity bond or insurance in 
such amounts as the Administration determines 
to be necessary to fully protect the interests of 
the Government. 

(3) Prior to any sale, the Administrator shall 
require the seller to disclose to a purchaser of a 
trust certificate issued pursuant to this section, 
information on the terms, conditions, and yield 
of such instrument. 

(4) The Administrator is authorized to regu-
late brokers and dealers in trust certificates 
sold pursuant to this section. 

(5) Nothing in this subsection shall prohibit 
the use of a book-entry or other electronic form 
of registration for trust certificates. 

(Pub. L. 85–699, title III, § 319, formerly § 321, as 
added Pub. L. 99–272, title XVIII, § 18005(a), Apr. 
7, 1986, 100 Stat. 364; amended Pub. L. 101–162, 
title V, (5), Nov. 21, 1989, 103 Stat. 1028; Pub. L. 
102–366, title IV, § 404, Sept. 4, 1992, 106 Stat. 1013; 
renumbered § 319 and amended Pub. L. 104–208, 
div. D, title II, §§ 205(b), 208(h)(1)(E), (F), Sept. 30, 
1996, 110 Stat. 3009–738, 3009–747.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (a) and (f)(2), see References in Text note set out 

under section 661 of this title. 

PRIOR PROVISIONS 

A prior section 319 of Pub. L. 85–699, which amended 

section 80a–18 of this title, was renumbered section 317. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–208, § 208(h)(1)(F)(i), 

struck out ‘‘, including companies operating under the 

authority of section 681(d) of this title,’’ after ‘‘invest-

ment companies’’. 

Subsec. (f)(1). Pub. L. 104–208, § 205(b)(1), struck out at 

end ‘‘Such central registration shall include with re-

spect to each sale— 

‘‘(A) identification of each small business invest-

ment company; 

‘‘(B) the interest rate or prioritized payment rate 

paid by the small business investment company; 

‘‘(C) commissions, fees, or discounts paid to brokers 

and dealers in trust certificates; 

‘‘(D) identification of each purchaser of the trust 

certificate; 

‘‘(E) the price paid by the purchaser for the trust 

certificate; 

‘‘(F) the interest rate on the trust certificate; 

‘‘(G) the fee of any agent for carrying out the func-

tions described in paragraph (2); and 

‘‘(H) such other information as the Administration 

deems appropriate.’’ 

Subsec. (f)(2). Pub. L. 104–208, § 208(h)(1)(F)(ii), in-

serted ‘‘or investments in obligations of the United 

States’’ after ‘‘accounts’’. 

Subsec. (f)(5). Pub. L. 104–208, § 205(b)(2), added par. 

(5). 

1992—Pub. L. 102–366 amended section generally, in 

subsec. (a) authorizing issuance of trust certificates 

representing ownership of participating securities, in 

subsec. (b) inserting provisions authorizing Administra-

tion to guarantee payment of redemption price of and 

priority payments on participating securities, in sub-

sec. (e)(2) including participating securities within pro-

hibition against preclusion or limitation of Adminis-

tration’s ownership rights, and in subsec. (f) in par. (1) 

substituting provisions relating to small business in-

vestment company for provisions relating to develop-

ment company and requiring prioritized payment rate 

to be included in central registration requirements, and 

in par. (2) inserting provisions relating to participating 

securities, contracts to carry out pooling, and mainte-

nance of commercial bank accounts. 
1989—Subsec. (a). Pub. L. 101–162 inserted ‘‘, including 

companies operating under the authority of section 

681(d) of this title,’’ after ‘‘investment companies’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 205 of Pub. L. 104–208 effective 

Oct. 1, 1996, see section 3 of Pub. L. 104–208, set out as 

a note under section 633 of this title. 
Amendment by section 208 of Pub. L. 104–208 effective 

Sept. 30, 1996, see section 208(j) of Pub. L. 104–208, set 

out as a note under section 634 of this title. 

REGULATIONS 

Section 18005(b) of Pub. L. 99–272 provided that: 
‘‘(1) Notwithstanding any law, rule, or regulation, 

within 60 days after the date of the enactment of this 

Act [Apr. 7, 1986], the Small Business Administration 

shall develop and promulgate final rules and regula-

tions to implement the central registration provisions 

provided for in section 321(f)(1) of the Small Business 

Investment Act [15 U.S.C. 687l(f)(1)], and shall contract 

with an agent for an initial period of not to exceed two 

years to carry out the functions provided for in sec-

tions 321(f)(2) and 321(f)(3) of such Act. 
‘‘(2) Notwithstanding any law, rule, or regulation, 

within 60 days after the date of the enactment of this 

Act [Apr. 7, 1986], the Small Business Administration 

also shall consult with representatives of appropriate 

Federal and State agencies and officials, the securities 

industry, financial institutions and lenders, and small 

business persons, and shall develop and promulgate 

final rules and regulations to implement sections 504 

and 505 [section 321; 15 U.S.C. 687l] of the Small Busi-

ness Investment Act.’’ 

EFFECT OF SMALL BUSINESS EQUITY ENHANCEMENT ACT 

OF 1992 ON SECURITIES LAWS 

Nothing in amendment by Pub. L. 102–366 to be con-

strued to affect applicability of securities laws or to 

otherwise supersede or limit jurisdiction of Securities 

and Exchange Commission, see section 418 of Pub. L. 

102–366, set out as a note under section 661 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 687m of this 

title. 

§ 687m. Periodic issuance of guarantees and trust 
certificates 

The Administration shall issue guarantees 
under section 683 of this title and trust certifi-
cates under section 687l of this title at periodic 
intervals of not less than every 12 months and 
shall do so at such shorter intervals as its 1 
deems appropriate, taking into consideration 
the amount and number of such guarantees or 
trust certificates. 

(Pub. L. 85–699, title III, § 320, formerly § 322, as 
added Pub. L. 100–590, title I, § 106(a), Nov. 3, 
1988, 102 Stat. 2993; renumbered § 320 and amend-
ed Pub. L. 104–208, div. D, title II, § 208(h)(1)(E), 
(G), Sept. 30, 1996, 110 Stat. 3009–747; Pub. L. 
105–135, title II, § 215(e), Dec. 2, 1997, 111 Stat. 
2603; Pub. L. 106–9, § 2(d)(2), Apr. 5, 1999, 113 Stat. 
18.) 

PRIOR PROVISIONS 

A prior section 320 of Pub. L. 85–699 was renumbered 

section 318 and is classified to section 687k of this title. 
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AMENDMENTS 

1999—Pub. L. 106–9 substituted ‘‘12 months’’ for ‘‘6 

months’’. 
1997—Pub. L. 105–135 substituted ‘‘6 months’’ for 

‘‘three months’’. 
1996—Pub. L. 104–208 made technical amendment to 

reference in original act which appears in text as ref-

erence to section 687l of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

§ 688. Repealed. Pub. L. 87–341, § 11(e), Oct. 3, 
1961, 75 Stat. 756 

Section, Pub. L. 85–699, title III, § 309, Aug. 21, 1958, 72 

Stat. 696, related to approval of State chartered invest-

ment companies. See subsec. (a) of section 681 of this 

title. 

PART B—NEW MARKETS VENTURE CAPITAL 
PROGRAM 

§ 689. Definitions 

In this part, the following definitions apply: 

(1) Developmental venture capital 

The term ‘‘developmental venture capital’’ 
means capital in the form of equity capital in-
vestments in businesses made with a primary 
objective of fostering economic development 
in low-income geographic areas. For the pur-
poses of this paragraph, the term ‘‘equity cap-
ital’’ has the same meaning given such term in 
section 683(g)(4) of this title. 

(2) Low-income individual 

The term ‘‘low-income individual’’ means an 
individual whose income (adjusted for family 
size) does not exceed— 

(A) for metropolitan areas, 80 percent of 
the area median income; and 

(B) for nonmetropolitan areas, the greater 
of— 

(i) 80 percent of the area median income; 
or 

(ii) 80 percent of the statewide non-
metropolitan area median income. 

(3) Low-income geographic area 

the 1 term ‘‘low-income geographic area’’ 
means— 

(A) any population census tract (or in the 
case of an area that is not tracted for popu-
lation census tracts, the equivalent county 
division, as defined by the Bureau of the 
Census of the Department of Commerce for 
purposes of defining poverty areas), if— 

(i) the poverty rate for that census tract 
is not less than 20 percent; 

(ii) in the case of a tract— 
(I) that is located within a metropoli-

tan area, 50 percent or more of the 
households in that census tract have an 
income equal to less than 60 percent of 
the area median gross income; or 

(II) that is not located within a metro-
politan area, the median household in-
come for such tract does not exceed 80 
percent of the statewide median house-
hold income; or 

(iii) as determined by the Administrator 
based on objective criteria, a substantial 
population of low-income individuals re-
side, an inadequate access to investment 
capital exists, or other indications of eco-
nomic distress exist in that census tract; 
or 

(B) any area located within— 
(i) a HUBZone (as defined in section 

632(p) of this title and the implementing 
regulations issued under that section); 

(ii) an urban empowerment zone or urban 
enterprise community (as designated by 
the Secretary of Housing and Urban Devel-
opment); or 

(iii) a rural empowerment zone or rural 
enterprise community (as designated by 
the Secretary of Agriculture). 

(4) New Markets Venture Capital company 

The term ‘‘New Markets Venture Capital 
company’’ means a company that— 

(A) has been granted final approval by the 
Administrator under section 689c(e) of this 
title; and 

(B) has entered into a participation agree-
ment with the Administrator. 

(5) Operational assistance 

The term ‘‘operational assistance’’ means 
management, marketing, and other technical 
assistance that assists a small business con-
cern with business development. 

(6) Participation agreement 

The term ‘‘participation agreement’’ means 
an agreement, between the Administrator and 
a company granted final approval under sec-
tion 689c(e) of this title, that— 

(A) details the company’s operating plan 
and investment criteria; and 

(B) requires the company to make invest-
ments in smaller enterprises at least 80 per-
cent of which are located in low-income geo-
graphic areas. 

(7) Specialized small business investment com-
pany 

The term ‘‘specialized small business invest-
ment company’’ means any small business in-
vestment company that— 

(A) invests solely in small business con-
cerns that contribute to a well-balanced na-
tional economy by facilitating ownership in 
such concerns by persons whose participa-
tion in the free enterprise system is ham-
pered because of social or economic dis-
advantages; 

(B) is organized or chartered under State 
business or nonprofit corporations statutes, 
or formed as a limited partnership; and 

(C) was licensed under section 681(d) of this 
title, as in effect before September 30, 1996. 

(8) State 

The term ‘‘State’’ means such of the several 
States, the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Islands, 
Guam, American Samoa, the Commonwealth 
of the Northern Mariana Islands, and any 
other commonwealth, territory, or possession 
of the United States. 
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(Pub. L. 85–699, title III, § 351, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–653.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 683 of this title; 

title 11 section 109; title 12 section 1464. 

§ 689a. Purposes 

The purposes of the New Markets Venture 
Capital Program established under this part 
are— 

(1) to promote economic development and 
the creation of wealth and job opportunities in 
low-income geographic areas and among indi-
viduals living in such areas by encouraging de-
velopmental venture capital investments in 
smaller enterprises primarily located in such 
areas; and 

(2) to establish a developmental venture cap-
ital program, with the mission of addressing 
the unmet equity investment needs of small 
enterprises located in low-income geographic 
areas, to be administered by the Adminis-
trator— 

(A) to enter into participation agreements 
with New Markets Venture Capital compa-
nies; 

(B) to guarantee debentures of New Mar-
kets Venture Capital companies to enable 
each such company to make developmental 
venture capital investments in smaller en-
terprises in low-income geographic areas; 
and 

(C) to make grants to New Markets Ven-
ture Capital companies, and to other enti-
ties, for the purpose of providing operational 
assistance to smaller enterprises financed, 
or expected to be financed, by such compa-
nies. 

(Pub. L. 85–699, title III, § 352, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–655.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 689b of this title. 

§ 689b. Establishment 

In accordance with this part, the Adminis-
trator shall establish a New Markets Venture 
Capital Program, under which the Adminis-
trator may— 

(1) enter into participation agreements with 
companies granted final approval under sec-
tion 689c(e) of this title for the purposes set 
forth in section 689a of this title; 

(2) guarantee the debentures issued by New 
Markets Venture Capital companies as pro-
vided in section 689d of this title; and 

(3) make grants to New Markets Venture 
Capital companies, and to other entities, 
under section 689g of this title. 

(Pub. L. 85–699, title III, § 353, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–655.) 

§ 689c. Selection of New Markets Venture Capital 
companies 

(a) Eligibility 

A company shall be eligible to apply to par-
ticipate, as a New Markets Venture Capital 

company, in the program established under this 
part if— 

(1) the company is a newly formed for-profit 
entity or a newly formed for-profit subsidiary 
of an existing entity; 

(2) the company has a management team 
with experience in community development fi-
nancing or relevant venture capital financing; 
and 

(3) the company has a primary objective of 
economic development of low-income geo-
graphic areas. 

(b) Application 

To participate, as a New Markets Venture 
Capital company, in the program established 
under this part a company meeting the eligi-
bility requirements set forth in subsection (a) of 
this section shall submit an application to the 
Administrator that includes— 

(1) a business plan describing how the com-
pany intends to make successful develop-
mental venture capital investments in identi-
fied low-income geographic areas; 

(2) information regarding the community de-
velopment finance or relevant venture capital 
qualifications and general reputation of the 
company’s management; 

(3) a description of how the company intends 
to work with community organizations and to 
seek to address the unmet capital needs of the 
communities served; 

(4) a proposal describing how the company 
intends to use the grant funds provided under 
this part to provide operational assistance to 
smaller enterprises financed by the company, 
including information regarding whether the 
company intends to use licensed professionals, 
when necessary, on the company’s staff or 
from an outside entity; 

(5) with respect to binding commitments to 
be made to the company under this part, an 
estimate of the ratio of cash to in-kind con-
tributions; 

(6) a description of the criteria to be used to 
evaluate whether and to what extent the com-
pany meets the objectives of the program es-
tablished under this part; 

(7) information regarding the management 
and financial strength of any parent firm, af-
filiated firm, or any other firm essential to 
the success of the company’s business plan; 
and 

(8) such other information as the Adminis-
trator may require. 

(c) Conditional approval 

(1) In general 

From among companies submitting applica-
tions under subsection (b) of this section, the 
Administrator shall, in accordance with this 
subsection, conditionally approval 1 companies 
to participate in the New Markets Venture 
Capital Program. 

(2) Selection criteria 

In selecting companies under paragraph (1), 
the Administrator shall consider the follow-
ing: 

(A) The likelihood that the company will 
meet the goal of its business plan. 



Page 809 TITLE 15—COMMERCE AND TRADE § 689d 

(B) The experience and background of the 
company’s management team. 

(C) The need for developmental venture 
capital investments in the geographic areas 
in which the company intends to invest. 

(D) The extent to which the company will 
concentrate its activities on serving the geo-
graphic areas in which it intends to invest. 

(E) The likelihood that the company will 
be able to satisfy the conditions under sub-
section (d) of this section. 

(F) The extent to which the activities pro-
posed by the company will expand economic 
opportunities in the geographic areas in 
which the company intends to invest. 

(G) The strength of the company’s pro-
posal to provide operational assistance 
under this part as the proposal relates to the 
ability of the applicant to meet applicable 
cash requirements and properly utilize in- 
kind contributions, including the use of re-
sources for the services of licensed profes-
sionals, when necessary, whether provided 
by persons on the company’s staff or by per-
sons outside of the company. 

(H) Any other factors deemed appropriate 
by the Administrator. 

(3) Nationwide distribution 

The Administrator shall select companies 
under paragraph (1) in such a way that pro-
motes investment nationwide. 

(d) Requirements to be met for final approval 

The Administrator shall grant each condi-
tionally approved company a period of time, not 
to exceed 2 years, to satisfy the following re-
quirements: 

(1) Capital requirement 

Each conditionally approved company shall 
raise not less than $5,000,000 of private capital 
or binding capital commitments from one or 
more investors (other than agencies or depart-
ments of the Federal Government) who met 
criteria established by the Administrator. 

(2) Nonadministration resources for oper-
ational assistance 

(A) In general 

In order to provide operational assistance 
to smaller enterprises expected to be fi-
nanced by the company, each conditionally 
approved company— 

(i) shall have binding commitments (for 
contribution in cash or in kind)— 

(I) from any sources other than the 
Small Business Administration that 
meet criteria established by the Admin-
istrator; 

(II) payable or available over a multi-
year period acceptable to the Adminis-
trator (not to exceed 10 years); and 

(III) in an amount not less than 30 per-
cent of the total amount of capital and 
commitments raised under paragraph (1); 

(ii) shall have purchased an annuity— 
(I) from an insurance company accept-

able to the Administrator; 
(II) using funds (other than the funds 

raised under paragraph (1)), from any 
source other than the Administrator; 
and 

(III) that yields cash payments over a 
multiyear period acceptable to the Ad-
ministrator (not to exceed 10 years) in an 
amount not less than 30 percent of the 
total amount of capital and commit-
ments raised under paragraph (1); or 

(iii) shall have binding commitments (for 
contributions in cash or in kind) of the 
type described in clause (i) and shall have 
purchased an annuity of the type described 
in clause (ii), which in the aggregate make 
available, over a multiyear period accept-
able to the Administrator (not to exceed 10 
years), an amount not less than 30 percent 
of the total amount of capital and commit-
ments raised under paragraph (1). 

(B) Exception 

The Administrator may, in the discretion 
of the Administrator and based upon a show-
ing of special circumstances and good cause, 
consider an applicant to have satisfied the 
requirements of subparagraph (A) if the ap-
plicant has— 

(i) a viable plan that reasonably projects 
the capacity of the applicant to raise the 
amount (in cash or in-kind) required under 
subparagraph (A); and 

(ii) binding commitments in an amount 
equal to not less than 20 percent of the 
total amount required under paragraph 
(A). 

(C) Limitation 

In order to comply with the requirements 
of subparagraphs (A) and (B), the total 
amount of a company’s in-kind contribu-
tions may not exceed 50 percent of the com-
pany’s total contributions. 

(e) Final approval; designation 

The Administrator shall, with respect to each 
applicant conditionally approved to operate as a 
New Markets Venture Capital company under 
subsection (c) of this section, either— 

(1) grant final approval to the applicant to 
operate as a New Markets Venture Capital 
company under this part and designate the ap-
plicant as such a company, if the applicant— 

(A) satisfies the requirements of sub-
section (d) of this section on or before the 
expiration of the time period described in 
that subsection; and 

(B) enters into a participation agreement 
with the Administrator; or 

(2) if the applicant fails to satisfy the re-
quirements of subsection (d) of this section on 
or before the expiration of the time period de-
scribed in that subsection, revoke the condi-
tional approval granted under that subsection. 

(Pub. L. 85–699, title III, § 354, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–655.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 689, 689b, 689g of 

this title. 

§ 689d. Debentures 

(a) In general 

The Administrator may guarantee the timely 
payment of principal and interest, as scheduled, 



Page 810 TITLE 15—COMMERCE AND TRADE § 689e 

1 So in original. Probably should be ‘‘the’’. 

on debentures issued by any New Markets Ven-
ture Capital company. 

(b) Terms and conditions 

The Administrator may make guarantees 
under this section on such terms and conditions 
as it deems appropriate, except that the term of 
any debenture guaranteed under this section 
shall not exceed 15 years. 

(c) Full faith and credit of the United States 

The full faith and credit of the United States 
is pledged to pay all amounts that may be re-
quired to be paid under any guarantee under this 
part. 

(d) Maximum guarantee 

(1) In general 

Under this section, the Administrator may 
guarantee the debentures issued by a New 
Markets Venture Capital company only to be 1 
extent that the total face amount of outstand-
ing guaranteed debentures of such company 
does not exceed 150 percent of the private cap-
ital of the company, as determined by the Ad-
ministrator. 

(2) Treatment of certain Federal funds 

For the purposes of paragraph (1), private 
capital shall include capital that is considered 
to be Federal funds, if such capital is contrib-
uted by an investor other than an agency or 
department of the Federal Government. 

(Pub. L. 85–699, title III, § 355, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–658.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 689b of this title. 

§ 689e. Issuance and guarantee of trust certifi-
cates 

(a) Issuance 

The Administrator may issue trust certifi-
cates representing ownership of all or a frac-
tional part of debentures issued by a New Mar-
kets Venture Capital company and guaranteed 
by the Administrator under this part, if such 
certificates are based on and backed by a trust 
or pool approved by the Administrator and com-
posed solely of guaranteed debentures. 

(b) Guarantee 

(1) In general 

The Administrator may, under such terms 
and conditions as it deems appropriate, guar-
antee the timely payment of the principal of 
and interest on trust certificates issued by the 
Administrator or its agents for purposes of 
this section. 

(2) Limitation 

Each guarantee under this subsection shall 
be limited to the extent of principal and inter-
est on the guaranteed debentures that com-
pose the trust or pool. 

(3) Prepayment or default 

In the event that a debenture in a trust or 
pool is prepaid, or in the event of default of 

such a debenture, the guarantee of timely pay-
ment of principal and interest on the trust 
certificates shall be reduced in proportion to 
the amount of principal and interest such pre-
paid debenture represents in the trust or pool. 
Interest on prepaid or defaulted debentures 
shall accrue and be guaranteed by the Admin-
istrator only through the date of payment of 
the guarantee. At any time during its term, a 
trust certificate may be called for redemption 
due to prepayment or default of all deben-
tures. 

(c) Full faith and credit of the United States 

The full faith and credit of the United States 
is pledged to pay all amounts that may be re-
quired to be paid under any guarantee of a trust 
certificate issued by the Administrator or its 
agents under this section. 

(d) Fees 

The Administrator shall not collect a fee for 
any guarantee of a trust certificate under this 
section, but any agent of the Administrator may 
collect a fee approved by the Administrator for 
the functions described in subsection (f)(2) of 
this section. 

(e) Subrogation and ownership rights 

(1) Subrogation 

In the event the Administrator pays a claim 
under a guarantee issued under this section, it 
shall be subrogated fully to the rights sat-
isfied by such payment. 

(2) Ownership rights 

No Federal, State, or local law shall pre-
clude or limit the exercise by the Adminis-
trator of its ownership rights in the deben-
tures residing in a trust or pool against which 
trust certificates are issued under this section. 

(f) Management and administration 

(1) Registration 

The Administrator may provide for a central 
registration of all trust certificates issued 
under this section. 

(2) Contracting of functions 

(A) In general 

The Administrator may contract with an 
agent or agents to carry out on behalf of the 
Administrator the pooling and the central 
registration functions provided for in this 
section including, notwithstanding any 
other provision of law— 

(i) maintenance, on behalf of and under 
the direction of the Administrator, of such 
commercial bank accounts or investments 
in obligations of the United States as may 
be necessary to facilitate the creation of 
trusts or pools backed by debentures guar-
anteed under this part; and 

(ii) the issuance of trust certificates to 
facilitate the creation of such trusts or 
pools. 

(B) Fidelity bond or insurance requirement 

Any agent performing functions on behalf 
of the Administrator under this paragraph 
shall provide a fidelity bond or insurance in 
such amounts as the Administrator deter-
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mines to be necessary to fully protect the 
interests of the United States. 

(3) Regulation of brokers and dealers 

The Administrator may regulate brokers 
and dealers in trust certificates issued under 
this section. 

(4) Electronic registration 

Nothing in this subsection may be construed 
to prohibit the use of a book-entry or other 
electronic form of registration for trust cer-
tificates issued under this section. 

(Pub. L. 85–699, title III, § 356, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–658.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 689f of this title. 

§ 689f. Fees 

Except as provided in section 689e(d) of this 
title, the Administrator may charge such fees as 
it deems appropriate with respect to any guar-
antee or grant issued under this part. 

(Pub. L. 85–699, title III, § 357, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–660.) 

§ 689g. Operational assistance grants 

(a) In general 

(1) Authority 

In accordance with this section, the Admin-
istrator may make grants to New Markets 
Venture Capital companies and to other enti-
ties, as authorized by this part, to provide 
operational assistance to smaller enterprises 
financed, or expected to be financed, by such 
companies or other entities. 

(2) Terms 

Grants made under this subsection shall be 
made over a multiyear period not to exceed 10 
years, under such other terms as the Adminis-
trator may require. 

(3) Grants to specialized small business invest-
ment companies 

(A) Authority 

In accordance with this section, the Ad-
ministrator may make grants to specialized 
small business investment companies to pro-
vide operational assistance to smaller enter-
prises financed, or expected to be financed, 
by such companies after the effective date of 
the New Markets Venture Capital Program 
Act of 2000. 

(B) Use of funds 

The proceeds of a grant made under this 
paragraph may be used by the company re-
ceiving such grant only to provide oper-
ational assistance in connection with an eq-
uity investment (made with capital raised 
after the effective date of the New Markets 
Venture Capital Program Act of 2000) in a 
business located in a low-income geographic 
area. 

(C) Submission of plans 

A specialized small business investment 
company shall be eligible for a grant under 

this section only if the company submits to 
the Administrator, in such form and manner 
as the Administrator may require, a plan for 
use of the grant. 

(4) Grant amount 

(A) New Markets Venture Capital companies 

The amount of a grant made under this 
subsection to a New Markets Venture Cap-
ital company shall be equal to the resources 
(in cash or in kind) raised by the company 
under section 689c(d)(2) of this title. 

(B) Other entities 

The amount of a grant made under this 
subsection to any entity other than a New 
Markets Venture Capital company shall be 
equal to the resources (in cash or in kind) 
raised by the entity in accordance with the 
requirements applicable to New Market Ven-
ture Capital companies set forth in section 
689c(d)(2) of this title. 

(5) Pro rata reductions 

If the amount made available to carry out 
this section is insufficient for the Adminis-
trator to provide grants in the amounts pro-
vided for in paragraph (4), the Administrator 
shall make pro rata reductions in the amounts 
otherwise payable to each company and entity 
under such paragraph. 

(b) Supplemental grants 

(1) In general 

The Administrator may make supplemental 
grants to New Markets Venture Capital com-
panies and to other entities, as authorized by 
this part under such terms as the Adminis-
trator may require, to provide additional oper-
ational assistance to smaller enterprises fi-
nanced, or expected to be financed, by the 
companies. 

(2) Matching requirement 

The Administrator may require, as a condi-
tion of any supplemental grant made under 
this subsection, that the company or entity 
receiving the grant provide from resources (in 
a 1 cash or in kind), other then those provided 
by the Administrator, a matching contribu-
tion equal to the amount of the supplemental 
grant. 

(c) Limitation 

None of the assistance made available under 
this section may be used for any overhead or 
general and administrative expense of a New 
Markets Venture Capital company or a special-
ized small business investment company. 

(Pub. L. 85–699, title III, § 358, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–660.) 

REFERENCES IN TEXT 

The effective date of the New Markets Venture Cap-

ital Program Act of 2000, referred to in subsec. (a)(3)(A), 

(B), probably means the date of enactment of section 1 

of H.R. 5663, as enacted by Pub. L. 106–554, § 1(a)(8), 

which was approved Dec. 21, 2000. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 689b of this title. 
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§ 689h. Bank participation 

(a) In general 

Except as provided in subsection (b) of this 
section, any national bank, any member bank of 
the Federal Reserve System, and (to the extent 
permitted under applicable State law) any in-
sured bank that is not a member of such system, 
may invest in any New Markets Venture Capital 
company, or in any entity established to invest 
solely in New Markets Venture Capital compa-
nies. 

(b) Limitation 

No bank described in subsection (a) of this sec-
tion may make investments described in such 
subsection that are greater than 5 percent of the 
capital and surplus of the bank. 

(Pub. L. 85–699, title III, § 359, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–661.) 

§ 689i. Federal Financing Bank 

Section 687k of this title shall not apply to 
any debenture issued by a New Markets Venture 
Capital company under this part. 

(Pub. L. 85–699, title III, § 360, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–661.) 

§ 689j. Reporting requirement 

Each New Markets Venture Capital company 
that participates in the program established 
under this part shall provide to the Adminis-
trator such information as the Administrator 
may require, including— 

(1) information related to the measurement 
criteria that the company proposed in its pro-
gram application; and 

(2) in each case in which the company under 
this part makes an investment in, or a loan or 
grant to, a business that is not located in a 
low-income geographic area, a report on the 
number and percentage of employees of the 
business who reside in such areas. 

(Pub. L. 85–699, title III, § 361, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–661.) 

§ 689k. Examinations 

(a) In general 

Each New Markets Venture Capital company 
that participates in the program established 
under this part shall be subject to examinations 
made at the direction of the Investment Divi-
sion of the Small Business Administration in ac-
cordance with this section. 

(b) Assistance of private sector entities 

Examinations under this section may be con-
ducted with the assistance of a private sector 
entity that has both the qualifications and the 
expertise necessary to conduct such examina-
tions. 

(c) Costs 

(1) 1 Assessment 

(A) In general 

The Administrator may assess the cost of 
examinations under this section, including 

compensation of the examiners, against the 
company examined. 

(B) Payment 

Any company against which the Adminis-
trator assesses costs under this paragraph 
shall pay such costs. 

(d) Deposit of funds 

Funds collected under this section shall be de-
posited in the account for salaries and expenses 
of the Small Business Administration. 

(Pub. L. 85–699, title III, § 362, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–662.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 689q of this title. 

§ 689l. Injunctions and other orders 

(a) In general 

Whenever, in the judgment of the Adminis-
trator, a New Markets Venture Capital company 
or any other person has engaged or is about to 
engage in any acts or practices which constitute 
or will constitute a violation of any provision of 
this chapter, or of any rule or regulation under 
this chapter, or of any order issued under this 
chapter, the Administrator may make applica-
tion to the proper district court of the United 
States or a United States court of any place sub-
ject to the jurisdiction of the United States for 
an order enjoining such acts or practices, or for 
an order enforcing compliance with such provi-
sion, rule, regulation, or order, and such courts 
shall have jurisdiction of such actions and, upon 
a showing by the Administrator that such New 
Markets Venture Capital company or other per-
son has engaged or is about to engage in any 
such acts or practices, a permanent or tem-
porary injunction, restraining order, or other 
order, shall be granted without bond. 

(b) Jurisdiction 

In any proceeding under subsection (a) of this 
section, the court as a court of equity may, to 
such extent as it deems necessary, take exclu-
sive jurisdiction of the New Market Venture 
Capital company and the assets thereof, wher-
ever located, and the court shall have jurisdic-
tion in any such proceeding to appoint a trustee 
or receiver to hold or administer under the di-
rection of the court the assets so possessed. 

(c) Administrator as trustee or receiver 

(1) Authority 

The Administrator may act as trustee or re-
ceiver of a New Markets Venture Capital com-
pany. 

(2) Appointment 

Upon request of the Administrator, the 
court may appoint the Administrator to act as 
a trustee or receiver of a New Markets Ven-
ture Capital company unless the court deems 
such appointment inequitable or otherwise in-
appropriate by reason of the special circum-
stances involved. 

(Pub. L. 85–699, title III, § 363, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–662.) 
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1 So in original. Probably should be followed by ‘‘to’’. 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 

§ 689m. Additional penalties for noncompliance 

(a) In general 

With respect to any New Markets Venture 
Capital company that violates or fails to comply 
with any of the provisions of this chapter, of any 
regulation issued under this chapter, or of any 
participation agreement entered into under this 
chapter, the Administrator may in accordance 
with this section— 

(1) void the participation agreement between 
the Administrator and the company; and 

(2) cause the company to forfeit all of the 
rights and privileges derived by the company 
from this chapter. 

(b) Adjudication of noncompliance 

(1) In general 

Before the Administrator may cause a New 
Markets Venture Capital company to forfeit 
rights or privileges under subsection (a) of this 
section, a court of the United States of com-
petent jurisdiction must find that the com-
pany committed a violation, or failed to com-
ply, in a cause of action brought for that pur-
pose in the district, territory, or other place 
subject to the jurisdiction of the United 
States, in which the principal office of the 
company is located. 

(2) Parties authorized to file causes of action 

Each cause of action brought by the United 
States under this subsection shall be brought 
by the Administrator or by the Attorney Gen-
eral. 

(Pub. L. 85–699, title III, § 364, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–663.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 

§ 689n. Unlawful acts and omissions; breach of fi-
duciary duty 

(a) Parties deemed to commit a violation 

Whenever any New Markets Venture Capital 
company violates any provision of this chapter, 
of a regulation issued under this chapter, or of 
a participation agreement entered into under 
this chapter, by reason of its failure to comply 
with its terms or by reason of its engaging in 
any act or practice that constitutes or will con-
stitute a violation thereof, such violation shall 
also be deemed to be a violation and an unlawful 
act committed by any person who, directly or 
indirectly, authorizes, orders, participates in, 
causes, brings about, counsels, aids, or abets in 
the commission of any acts, practices, or trans-
actions that constitute or will constitute, in 
whole or in part, such violation. 

(b) Fiduciary duties 

It shall be unlawful for any officer, director, 
employee, agent, or other participant in the 

management or conduct of the affairs of a New 
Markets Venture Capital company to engage in 
any act or practice, or to omit any act or prac-
tice, in breach of the person’s fiduciary duty as 
such officer, director, employee, agent, or par-
ticipant if, as a result thereof, the company suf-
fers or is in imminent danger of suffering finan-
cial loss or other damage. 

(c) Unlawful acts 

Except with the written consent of the Admin-
istrator, it shall be unlawful— 

(1) for any person to take office as an officer, 
director, or employee of any New Markets 
Venture Capital company, or to become an 
agent or participant in the conduct of the af-
fairs or management of such a company, if the 
person— 

(A) has been convicted of a felony, or any 
other criminal offense involving dishonesty 
or breach of trust; or 

(B) has been found civilly liable in dam-
ages, or has been permanently or tempo-
rarily enjoined by an order, judgment, or de-
cree of a court of competent jurisdiction, by 
reason of any act or practice involving 
fraud, or breach of trust; and 

(2) for any person 1 continue to serve in any 
of the capacities described in paragraph (1), 
if— 

(A) the person is convicted of a felony, or 
any other criminal offense involving dishon-
esty or breach of trust; or 

(B) the person is found civilly liable in 
damages, or is permanently or temporarily 
enjoined by an order, judgment, or decree of 
a court of competent jurisdiction, by reason 
of any act or practice involving fraud or 
breach of trust. 

(Pub. L. 85–699, title III, § 365, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–663.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 

§ 689o. Removal or suspension of directors or of-
ficers 

Using the procedures for removing or suspend-
ing a director or an officer of a licensee set forth 
in section 687e of this title (to the extent such 
procedures are not inconsistent with the re-
quirements of this part), the Administrator may 
remove or suspend any director or officer of any 
New Markets Venture Capital company. 

(Pub. L. 85–699, title III, § 366, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–664.) 

§ 689p. Regulations 

The Administrator may issue such regulations 
as it deems necessary to carry out the provi-
sions of this part in accordance with its pur-
poses. 

(Pub. L. 85–699, title III, § 367, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–664.) 
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§ 689q. Authorization of appropriations 

(a) In general 

There are authorized to be appropriated for 
fiscal years 2001 through 2006, to remain avail-
able until expended, the following sums: 

(1) Such subsidy budget authority as may be 
necessary to guarantee $150,000,000 of deben-
tures under this part. 

(2) $30,000,000 to make grants under this part. 

(b) Funds collected for examinations 

Funds deposited under section 689k(c)(2) of 
this title are authorized to be appropriated only 
for the costs of examinations under section 689k 
of this title and for the costs of other oversight 
activities with respect to the program estab-
lished under this part. 

(Pub. L. 85–699, title III, § 368, as added Pub. L. 
106–554, § 1(a)(8) [§ 1(b)(3)], Dec. 21, 2000, 114 Stat. 
2763, 2763A–664.) 

SUBCHAPTER IV—STATE CHARTERED IN-
VESTMENT COMPANIES AND STATE DE-
VELOPMENT COMPANIES 

§ 691. Repealed. Pub. L. 87–341, § 11(f), Oct. 3, 
1961, 75 Stat. 756 

Section, Pub. L. 85–699, title IV, § 401, Aug. 21, 1958, 72 

Stat. 696, related to conversion of any investment com-

pany, or any State development company, into a small 

business investment company. 

SUBCHAPTER IV–A—GUARANTEES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 633, 636, 637 

of this title. 

PART A—COMMERCIAL OR INDUSTRIAL LEASE 
AND QUALIFIED CONTRACT GUARANTEES 

§ 692. Authority of Administration to guarantee 
payment of rentals by small business con-
cerns under leases of commercial and indus-
trial property 

(a) Nonavailability of guarantees from other 
sources; participation with qualified sureties 

The Administration may, whenever it deter-
mines such action to be necessary or desirable, 
and upon such terms and conditions as it may 
prescribe, guarantee the payment of rentals 
under leases of commercial and industrial prop-
erty entered into by small business concerns to 
enable such concerns to obtain such leases. Any 
such guarantee may be made or effected either 
directly or in cooperation with any qualified 
surety company or other qualified company 
through a participation agreement with such 
company. The foregoing powers shall be subject, 
however, to the following restrictions and limi-
tations: 

(1) No guarantee shall be issued by the Ad-
ministration (A) if a guarantee meeting the 
requirements of the applicant is otherwise 
available on reasonable terms, and (B) unless 
the Administration determines that there ex-
ists a reasonable expectation that the small 
business concern in behalf of which the guar-
antee is issued will perform the covenants and 
conditions of the lease. 

(2) The Administration shall, to the greatest 
extent practicable, exercise the powers con-
ferred by this section in cooperation with 
qualified surety or other companies on a par-
ticipation basis. 

(b) Uniform annual fee; processing fees 

The Administration shall fix a uniform annual 
fee for its share of any guarantee under this sec-
tion which shall be payable in advance at such 
time as may be prescribed by the Administrator. 
The amount of any such fee shall be determined 
in accordance with sound actuarial practices 
and procedures, to the extent practicable, but in 
no case shall such amount exceed, on the Ad-
ministration’s share of any guarantee made 
under this part, 21⁄2 per centum per annum of the 
minimum annual guaranteed rental payable 
under any guaranteed lease: Provided, That the 
Administration shall fix the lowest fee that ex-
perience under the program established hereby 
has shown to be justified. The Administration 
may also fix such uniform fees for the process-
ing of applications for guarantees under this 
section as the Administrator determines are 
reasonable and necessary to pay the administra-
tive expenses that are incurred in connection 
therewith. 

(c) Escrow; default; additional discretionary pro-
visions 

In connection with the guarantee of rentals 
under any lease pursuant to authority conferred 
by this section, the Administrator may require, 
in order to minimize the financial risk assumed 
under such guarantee— 

(1) that the lessee pay an amount, not to ex-
ceed one-fourth of the minimum guaranteed 
annual rental required under the lease, which 
shall be held in escrow and shall be available 
(A) to meet rental charges accruing in any 
month for which the lessee is in default, or (B) 
if no default occurs during the term of the 
lease, for application (with accrued interest) 
toward final payments of rental charges under 
the lease; 

(2) that upon occurrence of a default under 
the lease, the lessor shall, as a condition 
precedent to enforcing any claim under the 
lease guarantee, utilize the entire period, for 
which there are funds available in escrow for 
payment of rentals, in reasonably diligent ef-
forts to eliminate or minimize losses, by re-
leasing the commercial or industrial property 
covered by the lease to another qualified ten-
ant, and no claim shall be made or paid under 
the guarantee until such effort has been made 
and such escrow funds have been exhausted; 

(3) that any guarantor of the lease will be-
come a successor of the lessor for the purpose 
of collecting from a lessee in default rentals 
which are in arrears and with respect to which 
the lessor has received payment under a guar-
antee made pursuant to this section; and 

(4) such other provisions, not inconsistent 
with the purposes of this part, as the Adminis-
trator may in his discretion require. 

(Pub. L. 85–699, title IV, § 401, as added Pub. L. 
89–117, title III, § 316(a), Aug. 10, 1965, 79 Stat. 482; 
amended Pub. L. 90–104, title II, § 209, Oct. 11, 
1967, 81 Stat. 271; Pub. L. 91–609, title IX, 
§ 911(a)(2), Dec. 31, 1970, 84 Stat. 1812.) 
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AMENDMENTS 

1970—Subsecs. (b), (c)(4). Pub. L. 91–609 substituted 

‘‘part’’ for ‘‘title’’. 

1967—Subsec. (a). Pub. L. 90–104 struck out from in-

troductory text ‘‘that are (1) eligible for loans under 

section 636(b)(3) of this title, or (2) eligible for loans 

under subchapter IV of chapter 34 of Title 42,’’ after 

‘‘small business concerns’’. 

EFFECTIVE DATE OF 1967 AMENDMENT 

Amendment by Pub. L. 90–104 effective 90 days after 

Oct. 11, 1967, see section 211 of Pub. L. 90–104, set out as 

a note under section 681 of this title. 

§ 693. Powers of Administration respecting loans; 
liquidation of obligations through creation of 
new leases, execution of subleases, and as-
signments of leases 

Without limiting the authority conferred upon 
the Administrator and the Administration by 
section 671 of this title, the Administrator and 
the Administration shall have, in the perform-
ance of and with respect to the functions, pow-
ers, and duties conferred by this part, all the au-
thority and be subject to the same conditions 
prescribed in section 634(b) of this title with re-
spect to loans, including the authority to exe-
cute subleases, assignments of lease and new 
leases with any person, firm, organization, or 
other entity, in order to aid in the liquidation of 
obligations of the Administration hereunder. 

(Pub. L. 85–699, title IV, § 402, as added Pub. L. 
89–117, title III, § 316(a), Aug. 10, 1965, 79 Stat. 483; 
amended Pub. L. 91–609, title IX, § 911(a)(2), Dec. 
31, 1970, 84 Stat. 1812.) 

AMENDMENTS 

1970—Pub. L. 91–609 substituted ‘‘part’’ for ‘‘title’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 694–1, 694b of 

this title. 

§ 694. Repealed. Pub. L. 100–590, title I, § 111(b), 
Nov. 3, 1988, 102 Stat. 2995 

Section, Pub. L. 85–699, title IV, § 403, as added Pub. 

L. 89–117, title III, § 316(a), Aug. 10, 1965, 79 Stat. 484; 

amended Pub. L. 91–609, title IX, § 911(a)(3), Dec. 31, 1970, 

84 Stat. 1812; Pub. L. 93–386, § 6(a)(2), Aug. 23, 1974, 88 

Stat. 747; Pub. L. 94–305, title I, § 103, June 4, 1976, 90 

Stat. 665; Pub. L. 95–89, title I, § 103, Aug. 4, 1977, 91 

Stat. 556, provided for revolving fund for commercial or 

industrial lease guarantees. 

TRANSFER OF REMAINING LEASE GUARANTEE FUND 

MONEYS 

Section 111(b) of Pub. L. 100–590 provided in part that: 

‘‘Any moneys remaining in the Lease Guarantee Fund 

on the date of enactment of this Act [Nov. 3, 1988] shall 

be transferred to the Small Business Administration’s 

business loan and investment fund.’’ 

§ 694–1. Planning design or installation of pollu-
tion control facilities 

(a) Definitions 

For purposes of this section, the term— 
(1) ‘‘pollution control facilities’’ means such 

property (both real and personal) as the Ad-
ministration in its discretion determines is 
likely to help prevent, reduce, abate, or con-
trol noise, air or water pollution or contami-
nation by removing, altering, disposing or 

storing pollutants, contaminants, wastes, or 
heat, and such property (both real and per-
sonal) as the Administration determines will 
be used for the collection, storage, treatment, 
utilization, processing, or final disposal of 
solid or liquid waste. 

(2) ‘‘person’’ includes corporations, compa-
nies, associations, firms, partnerships, soci-
eties, joint stock companies, States, terri-
tories, and possessions of the United States, or 
subdivisions of any of the foregoing, and the 
District of Columbia, as well as individuals. 

(3) ‘‘qualified contract’’ means a lease, sub-
lease, loan agreement, installment sales con-
tract, or similar instrument, entered into be-
tween a small business concern and any per-
son. 

(b) Financing disadvantage; guarantee of pay-
ment by Administration; restrictions and lim-
itations 

The Administration may, whenever it deter-
mines that small business concerns are or are 
likely to be at an operational or financing dis-
advantage with other business concerns with re-
spect to the planning, design, or installation of 
pollution control facilities, or the obtaining of 
financing therefor (including financing by 
means of revenue bonds issued by States, politi-
cal subdivisions thereof, or other public bodies), 
guarantee the payment of rentals or other 
amounts due under qualified contracts. Any 
such guarantee may be made or effected either 
directly or in cooperation with any qualified 
surety company or other qualified company 
through a participation agreement with such 
company. The foregoing powers shall be subject, 
however, to the following restrictions and limi-
tations: 

(1) Notwithstanding any other law, rule, or 
regulation or fiscal policy to the contrary, the 
guarantee authorized in the case of pollution 
control facilities or property shall be issued 
when such property is acquired by the use of 
proceeds from industrial revenue bonds which 
provide the holders interest which is exempt 
from Federal income tax, and the Administra-
tion is expressly prohibited from denying such 
guarantee due to the property being so ac-
quired. 

(2) Any such guarantee shall be for the full 
amount of the payments due under such quali-
fied contract and shall be a full faith and cred-
it obligation of the United States. 

(3) No guarantee shall be issued by the Ad-
ministration unless the Administration deter-
mines that there exists a reasonable expecta-
tion that the small business concern in behalf 
of which the guarantee is issued will perform 
the covenants and conditions of the qualified 
contract. 

(c) Uniform annual fees; processing fees; time 
and condition for payment; periodic review 

The Administration shall fix a uniform annual 
fee for any guarantee issued under this section 
which shall be payable at such time and under 
such conditions as may be prescribed by the Ad-
ministrator. The fee shall be set at an amount 
which the Administration deems reasonable and 
necessary and shall be subject to periodic review 
in order that the lowest fee that experience 
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under the program shows to be justified will be 
placed into effect. In no case shall such amount 
be less than 1 per centum or more than 31⁄2 per 
centum per annum of the minimum annual 
guaranteed rental payable under any qualified 
contract guaranteed under this section. The Ad-
ministration may also fix such uniform fees for 
the processing of applications for guarantees 
under this section as the Administrator deter-
mines are reasonable and necessary to pay the 
administrative expenses that are incurred in 
connection therewith. 

(d) Requirements of Administration; escrow; de-
fault; discretionary provisions 

In connection with the guarantee of rentals 
under any qualified contract pursuant to au-
thority conferred by this section, the Adminis-
trator may require, in order to minimize the fi-
nancial risk assumed under such guarantee— 

(1) that the lessee pay an amount, not to ex-
ceed one-fourth of the average annual pay-
ments for which a guarantee is issued under 
this section, which shall be held in escrow and 
shall be available (A) to meet rental charges 
accruing in any month for which the lessee is 
in default, or (B) if no default occurs during 
the term of the qualified contract, for applica-
tion (with accrued interest) toward final pay-
ments of rental charges under the qualified 
contract; 

(2) that upon occurrence of a default under 
the qualified contract, the lessor shall, as a 
condition precedent to enforcing any claim 
under the qualified contract guarantee, utilize 
the entire period, for which there are funds 
available in escrow for payment of rentals, in 
reasonable diligent efforts to eliminate or 
minimize losses, by releasing the property 
covered by the qualified contract to another 
qualified lessee, and no claim shall be made or 
paid under the guarantee until such effort has 
been made and such escrow funds have been 
exhausted; 

(3) that any guarantor of the qualified con-
tract will become a successor of the lessor for 
the purpose of collecting from a lessee in de-
fault rentals which are in arrears and with re-
spect to which the lessor has received pay-
ment under a guarantee made pursuant to this 
section; and 

(4) such other provisions, not inconsistent 
with the purposes of this section as the Ad-
ministrator may in his discretion require. 

(e) Assignment of guarantee 

Any guarantee issued under this section may 
be assigned with the permission of the Adminis-
tration by the person to whom the payments 
under qualified contracts are due. 

(f) Application of section 693 of this title 

Section 693 of this title shall apply to the ad-
ministration of this section. 

(Pub. L. 85–699, title IV, § 404, as added Pub. L. 
94–305, title I, § 102, June 4, 1976, 90 Stat. 663; 
amended Pub. L. 98–473, title I, § 115, Oct. 12, 
1984, 98 Stat. 1967.) 

AMENDMENTS 

1984—Subsec. (b)(1). Pub. L. 98–473, § 115(1), (2), sub-

stituted ‘‘shall be issued’’ for ‘‘may be issued’’ and in-

serted ‘‘, and the Administration is expressly prohib-

ited from denying such guarantee due to the property 

being so acquired’’. 

Subsec. (c). Pub. L. 98–473, § 115(3), substituted ‘‘be 

less than 1 per centum or more than 31⁄2 per centum’’ 

for ‘‘exceed 31⁄2 per centum’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 636, 694–2 of this 

title. 

§ 694–2. Revolving fund for qualified contract 
guarantees; investment of idle funds 

There is created within the Treasury a sepa-
rate fund for guarantees which shall be available 
to the Administrator without fiscal year limita-
tions as a revolving fund for the purpose of sec-
tion 694–1 of this title. All amounts received by 
the Administrator, including any moneys, prop-
erty, or assets derived by him from his oper-
ations in connection with section 694–1 of this 
title shall be deposited in the fund. All expenses 
and payments, excluding administrative ex-
penses, pursuant to operations of the Adminis-
trator under section 694–1 of this title shall be 
paid from the fund. Moneys in the fund not 
needed for the payment of current operating ex-
penses or for the payment of claims arising 
under this part may be invested in bonds or 
other obligations of, or bonds or other obliga-
tions guaranteed as to principal and interest by, 
the United States; except that moneys provided 
as capital for the fund shall not be so invested. 

(Pub. L. 85–699, title IV, § 405, as added Pub. L. 
94–305, title I, § 102, June 4, 1976, 90 Stat. 665; 
amended Pub. L. 95–89, title I, § 104, Aug. 4, 1977, 
91 Stat. 556; Pub. L. 96–302, title I, § 112, July 2, 
1980, 94 Stat. 837.) 

AMENDMENTS 

1980—Pub. L. 96–302 inserted investment of idle funds 

provision. 

1977—Pub. L. 95–89 prohibited payment of administra-

tive expenses from the fund and deleted provisions 

which authorized: a $15,000,000 appropriation of capital 

for the fund; payment during the fiscal year into the 

Treasury as miscellaneous receipts, from the fund, of 

interest on the cumulative amount of appropriations 

available as capital to the fund less the average un-

disbursed cash balance in the fund during the year; and 

investment of noncapital moneys, when not needed for 

payment of current operating expenses or claims aris-

ing under section 694–2 of this title, in Federal bonds or 

obligations or bonds or obligations guaranteed by the 

United States as to principal and interest. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–89 effective Oct. 1, 1977, see 

section 106 of Pub. L. 95–89, set out as a note under sec-

tion 633 of this title. 

PART B—SURETY BOND GUARANTEES 

PART REFERRED TO IN OTHER SECTIONS 

This part is referred to in section 636 of this title. 

§ 694a. Definitions 

As used in this part— 
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(1) The term ‘‘bid bond’’ means a bond condi-
tioned upon the bidder on a contract entering 
into the contract, if he receives the award there-
of, and furnishing the prescribed payment bond 
and performance bond. 

(2) The term ‘‘payment bond’’ means a bond 
conditioned upon the payment by the principal 
of money to persons under contract with him. 

(3) The term ‘‘performance bond’’ means a 
bond conditioned upon the completion by the 
principal of a contract in accordance with its 
terms. 

(4) The term ‘‘surety’’ means the person who 
(A) under the terms of a bid bond, undertakes to 
pay a sum of money to the obligee in the event 
the principal breaches the conditions of the 
bond, (B) under the terms of a performance 
bond, undertakes to incur the cost of fulfilling 
the terms of a contract in the event the prin-
cipal breaches the conditions of the contract, (C) 
under the terms of a payment bond, undertakes 
to make payment to all persons supplying labor 
and material in the prosecution of the work pro-
vided for in the contract if the principal fails to 
make prompt payment, or (D) is an agent, inde-
pendent agent, underwriter, or any other com-
pany or individual empowered to act on behalf 
of such person. 

(5) The term ‘‘obligee’’ means (A) in the case 
of a bid bond, the person requesting bids for the 
performance of a contract, or (B) in the case of 
a payment bond or performance bond, the person 
who has contracted with a principal for the com-
pletion of the contract and to whom the obliga-
tion of the surety runs in the event of a breach 
by the principal of the conditions of a payment 
bond or performance bond. 

(6) The term ‘‘principal’’ means (A) in the case 
of a bid bond, a person bidding for the award of 
a contract, or (B) the person primarily liable to 
complete a contract for the obligee, or to make 
payments to other persons in respect of such 
contract, and for whose performance of his obli-
gation the surety is bound under the terms of a 
payment or performance bond. A principal may 
be a prime contractor or a subcontractor. 

(7) The term ‘‘prime contractor’’ means the 
person with whom the obligee has contracted to 
perform the contract. 

(8) The term ‘‘subcontractor’’ means a person 
who has contracted with a prime contractor or 
with another subcontractor to perform a con-
tract. 

(Pub. L. 85–699, title IV, § 410, as added Pub. L. 
91–609, title IX, § 911(a)(4), Dec. 31, 1970, 84 Stat. 
1812; amended Pub. L. 95–507, title I, § 110, Oct. 
24, 1978, 92 Stat. 1758.) 

AMENDMENTS 

1978—Par. (4)(D). Pub. L. 95–507 added cl. (D). 

TECHNICAL ASSISTANCE IN CONNECTION WITH CONSTRUC-

TION CONTRACTS; AUTHORIZATION OF APPROPRIATIONS 

Section 911(b) of Pub. L. 91–609 authorized the Sec-

retary of Housing and Urban Development to take such 

steps and carry out such activities as he determined to 

be necessary or desirable to provide, either directly or 

by contract or other arrangement, technical assistance 

to any contractor or subcontractor for whom a bid, 

payment, or performance bond is guaranteed under part 

B of title IV of the Small Business Investment Act of 

1958 [this part] in connection with any construction 

contract, in order to assist such contractor or sub-

contractor in obtaining or carrying out such contract, 

and authorized to be appropriated for each of the first 

three fiscal years ending after the date of the enact-

ment of this Act [Dec. 31, 1970] such sums, not to exceed 

$1,500,000, as were necessary to enable the Secretary to 

carry out his functions under paragraph (1). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 25 section 1452. 

§ 694b. Surety bond guarantees 

(a) Authority of Administration to guarantee sur-
ety against loss from principal’s breach of 
bond 

(1) The Administration may, upon such terms 
and conditions as it may prescribe, guarantee 
and enter into commitments to guarantee any 
surety against loss resulting from a breach of 
the terms of a bid bond, payment bond, perform-
ance bond, or bonds ancillary thereto, by a prin-
cipal on any contract up to $2,000,000. 

(2) The terms and conditions of said guaran-
tees and commitments may vary from surety to 
surety on the basis of the Administration’s expe-
rience with the particular surety. 

(3) The Administration may authorize any sur-
ety, without further administration approval, to 
issue, monitor, and service such bonds subject to 
the Administration’s guarantee. 

(4) No such guarantee may be issued, unless— 
(A) the person who would be principal under 

the bond is a small business concern; 
(B) the bond is required in order for such 

person to bid on a contract, or to serve as a 
prime contractor or subcontractor thereon; 

(C) such person is not able to obtain such 
bond on reasonable terms and conditions with-
out a guarantee under this section; and 

(D) there is a reasonable expectation that 
such principal will perform the covenants and 
conditions of the contract with respect to 
which such bond is required, and the terms 
and conditions of such bond are reasonable in 
the light of the risks involved and the extent 
of the surety’s participation. 

(5)(A) The Administration shall promptly act 
upon an application from a surety to participate 
in the Preferred Surety Bond Guarantee Pro-
gram, authorized by paragraph (3), in accord-
ance with criteria and procedures established in 
regulations pursuant to subsection (d) of this 
section. 

(B) The Administration is authorized to re-
duce the allotment of bond guarantee authority 
or terminate the participation of a surety in the 
Preferred Surety Bond Guarantee Program 
based on the rate of participation of such surety 
during the 4 most recent fiscal year quarters 
compared to the median rate of participation by 
the other sureties in the program. 

(b) Indemnification of surety against loss from 
avoiding breach 

Subject to the provisions of this section, in 
connection with the issuance by the Administra-
tion of a guarantee to a surety as provided by 
subsection (a) of this section, the Administra-
tion may agree to indemnify such surety against 
a loss sustained by such surety in avoiding or 
attempting to avoid a breach of the terms of a 
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1 So in original. Probably should be capitalized. 

bond guaranteed by the Administration pursu-
ant to subsection (a) of this section: Provided, 

however— 

(1) prior to making any payment under this 
subsection, the Administration shall first de-
termine that a breach of the terms of such 
bond was imminent; 

(2) a surety must obtain approval from the 
Administration prior to making any payments 
pursuant to this subsection unless the surety 
is participating under the authority of sub-
section (a)(3) of this section; and 

(3) no payment by the Administration pursu-
ant to this subsection shall exceed 10 per cen-
tum of the contract price unless the Adminis-
trator determines that a greater payment 
should be made as a result of a finding by the 
Administrator that the surety’s loss sustained 
in avoiding or attempting to avoid such 
breach was necessary and reasonable. 

In no event shall the Administration pay a sur-
ety pursuant to this subsection an amount ex-
ceeding the guaranteed share of the bond avail-
able to such surety pursuant to subsection (a) of 
this section. 

(c) Limitation of liability 

Any guarantee or agreement to indemnify 
under this section shall obligate the Adminis-
tration to pay to the surety a sum— 

(1) not to exceed 70 per centum of the loss in-
curred and paid by a surety authorized to issue 
bonds subject to the Administration’s guaran-
tee under subsection (a)(3) of this section; 

(2) not to exceed 90 per centum of the loss in-
curred and paid in the case of a surety requir-
ing the Administration’s specific approval for 
the issuance of such bond, but in no event may 
the Administration make any duplicate pay-
ment pursuant to subsection (b) of this section 
or any other subsection; 

(3) equal to 90 per centum of the loss in-
curred and paid in the case of a surety requir-
ing the administration’s 1 specific approval for 
the issuance of a bond, if— 

(A) the total amount of the contract at the 
time of execution of the bond or bonds is 
$100,000 or less, or 

(B) the bond was issued to a small business 
concern owned and controlled by socially 
and economically disadvantaged individuals 
as defined by section 637(d) of this title, or 
to a qualified HUBZone small business con-
cern (as defined in section 632(p) of this 
title); or 

(4) determined pursuant to subsection (b) of 
this section, if applicable. 

(d) Regulations 

The Administration may establish and peri-
odically review regulations for participating 
sureties which shall require such sureties to 
meet Administration standards for underwrit-
ing, claim practices, and loss ratios. 

(e) Reimbursement of surety; conditions 

Pursuant to any such guarantee or agreement, 
the Administration shall reimburse the surety, 
as provided in subsection (c) of this section, ex-

cept that the Administration shall be relieved of 
all liability if— 

(1) the surety obtained such guarantee or 
agreement, or applied for such reimbursement, 
by fraud or material misrepresentation, 

(2) the total contract amount at the time of 
execution of the bond or bonds exceeds 
$2,000,000, 

(3) the surety has breached a material term 
or condition of such guarantee agreement, or 

(4) the surety has substantially violated the 
regulations promulgated by the Administra-
tion pursuant to subsection (d) of this section. 

(f) Procedure for reimbursement 

The Administration may, upon such terms and 
conditions as it may prescribe, adopt a proce-
dure for reimbursing a surety for its paid losses 
billed each month, based upon prior monthly 
payments to such surety, with subsequent ad-
justments after such disbursement. 

(g) Audit 

(1) Each participating surety shall make re-
ports to the Administration at such times and in 
such form as the Administration may require. 

(2) The Administration may at all reasonable 
times audit, in the offices of a participating sur-
ety, all documents, files, books, records, and 
other material relevant to the Administration’s 
guarantee, commitments to guarantee, or agree-
ments to indemnify any surety pursuant to this 
section. 

(3) Each surety participating under the au-
thority of paragraph (3) of subsection (a) of this 
section shall be audited at least once each year 
by examiners selected and approved by the Ad-
ministration. 

(h) Administrative provisions 

The Administration shall administer this part 
on a prudent and economically justifiable basis 
and establish such fee or fees for small business 
concerns and premium or premiums for sureties 
as it deems reasonable and necessary, to be pay-
able at such time and under such conditions as 
may be determined by the Administration. 

(i) Powers of Administration respecting loans 

The provisions of section 693 of this title shall 
apply in the administration of this section. 

(Pub. L. 85–699, title IV, § 411, as added Pub. L. 
91–609, title IX, § 911(a)(4), Dec. 31, 1970, 84 Stat. 
1813; amended Pub. L. 93–386, §§ 6(a)(3), 11, Aug. 
23, 1974, 88 Stat. 747, 749; Pub. L. 95–507, title I, 
§ 111, Oct. 24, 1978, 92 Stat. 1758; Pub. L. 96–302, 
title I, § 115, July 2, 1980, 94 Stat. 839; Pub. L. 
99–272, title XVIII, § 18014, Apr. 7, 1986, 100 Stat. 
370; Pub. L. 100–590, title II, §§ 202–204, Nov. 3, 
1988, 102 Stat. 3007–3009; Pub. L. 104–208, div. D, 
title II, § 206(a), Sept. 30, 1996, 110 Stat. 3009–738; 
Pub. L. 105–135, title VI, § 604(d), Dec. 2, 1997, 111 
Stat. 2633; Pub. L. 106–554, § 1(a)(9) [title VIII, 
§ 805(a)], Dec. 21, 2000, 114 Stat. 2763, 2763A–705.) 

TERMINATION OF SUBSECTION (a)(3) 

For termination of subsection (a)(3) of this 

section, see Effective and Termination Dates of 

1988 Amendment note below. 

AMENDMENTS 

2000—Subsecs. (a)(1), (e)(2). Pub. L. 106–554 substituted 

‘‘$2,000,000’’ for ‘‘$1,250,000’’. 



Page 819 TITLE 15—COMMERCE AND TRADE § 694b 

1997—Subsec. (c)(3)(B). Pub. L. 105–135 inserted ‘‘, or 

to a qualified HUBZone small business concern (as de-

fined in section 632(p) of this title)’’ before semicolon. 
1996—Subsec. (a)(5). Pub. L. 104–208 added par. (5). 
1988—Subsec. (a). Pub. L. 100–590, §§ 202, 207, amended 

subsec. (a) generally, substituting pars. (1) to (4) for 

former pars. (1) to (6), and provided for the termination 

of par. (3). See Effective and Termination Dates of 1988 

Amendment note below. 
Subsec. (b). Pub. L. 100–590, § 203(c), added par. (2), re-

designated former par. (2) as (3), struck out former par. 

(3) which prohibited the making subsequent to two 

years after Oct. 24, 1978, of new agreements to indem-

nify, and inserted concluding provision: ‘‘In no event 

shall the Administration pay a surety pursuant to this 

subsection an amount exceeding the guaranteed share 

of the bond available to such surety pursuant to sub-

section (a) of this section. 
Subsec. (c). Pub. L. 100–590, § 203(b), amended subsec. 

(c) generally. Prior to amendment, subsec. (c) read as 

follows: ‘‘Any guarantee or agreement to indemnify 

under this section shall obligate the Administration to 

pay to the surety a sum not to exceed (1) in the case of 

a breach of contract, 90 percent of the loss incurred and 

paid by the surety as the result of the breach; or (2) in 

a case in which subsection (b) of this section applies, 

the amount determined under subsection (b) of this sec-

tion.’’ 
Subsec. (e)(3), (4). Pub. L. 100–590, § 203(c), added pars. 

(3) and (4). 
Subsec. (g). Pub. L. 100–590, § 204, amended subsec. (g) 

generally. Prior to amendment, subsec. (g) read as fol-

lows: ‘‘The Administration may at all reasonable times 

audit in the offices of a participating surety all docu-

ments, files, books, records, and other material rel-

evant to the Administration’s guarantee, commitments 

to guarantee, or agreements to indemnify any surety 

pursuant to this section.’’ 
1986—Subsecs. (a), (e)(2). Pub. L. 99–272 substituted 

‘‘$1,250,000’’ for ‘‘$1,000,000’’. 
1980—Subsec. (c). Pub. L. 96–302 struck out ‘‘to or on 

behalf of the obligee, or to labor and materialmen, in 

fulfilling the terms of the contract’’ after ‘‘paid by the 

surety’’ in cl. (1). 
1978—Subsec. (a). Pub. L. 95–507 amended subsec. (a) 

generally, striking out requirement that the Adminis-

tration consult with the Secretary of Housing and 

Urban Development, and inserting authority to vary 

the terms and conditions of guarantees on the basis of 

experience with a particular surety and authority to 

guarantee bonds ancillary and conterminous with the 

other named bonds. 
Subsec. (b). Pub. L. 95–507 substituted provisions re-

lating to indemnification of a surety against loss sus-

tained in attempting to avoid or avoiding breach for 

provisions relating to the extent of liability of the Ad-

ministration for loss incurred by a surety. 
Subsec. (c). Pub. L. 95–507 substituted provisions re-

lating to the limitation of the Administration’s guar-

antee liability for provisions relating to the adminis-

tration of the program and a study and report to Con-

gress regarding the economic soundness of the pro-

gram. 
Subsec. (d). Pub. L. 95–507 substituted provisions re-

lating to regulations for participating sureties for pro-

visions relating to the application of section 693 of this 

title in the administration of this section. 
Subsecs. (e) to (i). Pub. L. 95–507 added subsecs. (e) to 

(i). 
1974—Subsec. (a). Pub. L. 93–386, § 6(a)(3), substituted 

‘‘$1,000,000’’ for ‘‘$500,000’’. 
Subsec. (c). Pub. L. 93–386, § 11, inserted provisions re-

lating to the administration of the program on a pru-

dent and economically justifiable basis and provisions 

requiring the Administration to publish the cost of the 

program to the Administration, to conduct a study of 

the program in order to determine what must be done 

to make the program economically sound, and to trans-

mit a report to Congress of the findings, conclusions, 

and recommendations of the study. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 206(b) of div. D of Pub. L. 104–208 provided 

that: ‘‘The amendments made by subsection (a) 

[amending this section] shall apply with respect to ap-

plications received (or pending substantive evaluation) 

on or after October 1, 1995.’’ 

EFFECTIVE AND TERMINATION DATES OF 1988 

AMENDMENT 

Section 207 of Pub. L. 100–590, as amended by Pub. L. 

101–574, title II, § 216(a), Nov. 15, 1990, 104 Stat. 2822; Pub. 

L. 103–403, title III, § 302, Oct. 22, 1994, 108 Stat. 4188; 

Pub. L. 104–36, § 7, Oct. 12, 1995, 109 Stat. 297; Pub. L. 

105–135, title V, § 503, Dec. 2, 1997, 111 Stat. 2624; Pub. L. 

106–554, § 1(a)(9) [title VIII, § 805(b)], Dec. 21, 2000, 114 

Stat. 2763, 2763A–706, provided that: ‘‘The provisions 

contained in section 411(a)(3) of the Small Business In-

vestment Act of 1958 (15 U.S.C. 694b(a)(3)) shall cease to 

be effective after September 30, 2003.’’ 

Section 209 of title II of Pub. L. 100–590 provided that: 

‘‘Except as otherwise provided in this title, the provi-

sions of this title [amending this section and section 

694c of this title and enacting provisions set out as 

notes under this section], shall become effective upon 

expiration of one hundred and eighty days after the 

date of its enactment [Nov. 3, 1988].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

REGULATIONS 

Section 205 of title II of Pub. L. 100–590 provided that: 

‘‘The Administration shall promulgate final regula-

tions to implement the amendments made by this title 

[amending this section and section 694c of this title] 

not later than one hundred and eighty days after the 

date of the enactment of this Act [Nov. 3, 1988].’’ 

SMALL BUSINESS ACCESS TO SURETY BONDING SURVEY 

Pub. L. 102–366, title III, subtitle A, Sept. 4, 1992, 106 

Stat. 1002–1005, known as the Small Business Access to 

Surety Bonding Survey Act of 1992, directed Comptrol-

ler General to conduct a comprehensive survey of busi-

ness firms, from a statistically valid sample of business 

firms developed from the most recent list of construc-

tion firms maintained by Dun and Bradstreet Company 

and using a questionnaire with specifically designated 

questions, to obtain data on the experiences of such 

firms, and especially the experiences of small business 

concerns, in obtaining surety bonds from corporate sur-

ety firms and to submit a report to Congress, not later 

than 18 months after Sept. 4, 1992, which report was to 

contain a summary of responses of business firms to 

the survey and a description of any trends found by 

Comptroller General in such responses, which specific 

information on responses and trends of small business 

concerns, small business concerns owned and controlled 

by women, and small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals. 

EVALUATION OF PREFERRED SURETY BOND GUARANTEE 

PROGRAM; REPORT 

Section 206 of title II of Pub. L. 100–590, as amended 

by Pub. L. 101–574, title II, § 216(b), Nov. 15, 1990, 104 

Stat. 2823, directed Comptroller General, not later than 

3 years after Nov. 3, 1988, to transmit a report to Con-

gress evaluating the preferred surety bond guarantee 

program, with such report to be transmitted not later 

than Mar. 1, 1994, and cover the period Oct. 1, 1990, 

through Sept. 30, 1993. 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 644 of this title; 
title 25 section 1497a. 

§ 694c. Revolving fund for surety bond guaran-
tees 

(a) There is created within the Treasury a sep-
arate fund for guarantees which shall be avail-
able to the Administrator without fiscal year 
limitation as a revolving fund for the purposes 
of this part. All amounts received by the Admin-
istrator, including any moneys, property, or as-
sets derived by him from his operations in con-
nection with this part, shall be deposited in the 
fund. All expenses and payments, excluding ad-
ministrative expenses, pursuant to operations of 
the Administrator under this part shall be paid 
from the fund. 

(b) Such sums as may be appropriated to the 
Fund to carry out the programs authorized by 
this part shall be without fiscal year limitation. 

(Pub. L. 85–699, title IV, § 412, as added Pub. L. 
93–386, § 6(a)(4), Aug. 23, 1974, 88 Stat. 747; amend-
ed Pub. L. 94–305, title I, § 113, June 4, 1976, 90 
Stat. 667; Pub. L. 95–14, § 4, Mar. 24, 1977, 91 Stat. 
25; Pub. L. 95–89, title I, § 105, Aug. 4, 1977, 91 
Stat. 556; Pub. L. 96–302, title I, § 111, July 2, 1980, 
94 Stat. 837; Pub. L. 100–590, title II, § 208, Nov. 3, 
1988, 102 Stat. 3009.) 

AMENDMENTS 

1988—Pub. L. 100–590 designated existing provisions as 
subsec. (a) and added subsec. (b). 

1980—Pub. L. 96–302 repealed investment of idle funds 
provision, which is covered in section 694–2 of this title. 

1977—Pub. L. 95–89 prohibited payment of administra-
tive expenses from the fund and deleted provisions 
which authorized: a $110,000,000 appropriation of capital 
for the fund; and payment during the fiscal year into 
the Treasury as miscellaneous receipts, from the fund, 
of interest on the cumulative amount of appropriations 
available as capital to the fund less the average un-

disbursed cash balance in the fund during the year. 
Pub. L. 95–14 substituted ‘‘$110,000,000’’ for 

‘‘$56,500,000’’. 
1976—Pub. L. 94–305 substituted ‘‘$56,500,000’’ for 

‘‘$35,000,000’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–590 effective on expiration 

of 180 days after Nov. 3, 1988, see section 209 of Pub. L. 

100–590, set out as an Effective and Termination Dates 

of 1988 Amendment note under section 694b of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–89 effective Oct. 1, 1977, see 

section 106 of Pub. L. 95–89, set out as a note under sec-

tion 633 of this title. 

SUBCHAPTER V—LOANS TO STATE AND 
LOCAL DEVELOPMENT COMPANIES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 633, 636 of 

this title. 

§ 695. State development companies 

(a) Congressional finding and declaration of pur-
pose 

The Congress hereby finds and declares that 
the purpose of this subchapter is to foster eco-

nomic development and to create or preserve job 
opportunities in both urban and rural areas by 
providing long-term financing for small business 
concerns through the development company pro-
gram authorized by this subchapter. 

(b) Loans; obligations of development companies 

The Administration is authorized to make 
loans to State development companies to assist 
in carrying out the purposes of this chapter. 
Any funds advanced under this subsection shall 
be in exchange for obligations of the develop-
ment company which bear interest at such rate, 
and contain such other terms, as the Adminis-
tration may fix, and funds may be so advanced 
without regard to the use and investment by the 
development company of funds secured by it 
from other sources. 

(c) Maximum loans to development companies 

The total amount of obligations purchased and 
outstanding at any one time by the Administra-
tion under this section from any one State de-
velopment company shall not exceed the total 
amount borrowed by it from all other sources. 
Funds advanced to a State development com-
pany under this section shall be treated on an 
equal basis with those funds borrowed by such 
company after August 21, 1958, regardless of 
source, which have the highest priority, except 
when this requirement is waived by the Admin-
istrator. 

(d) Eligibility for assistance 

In order to qualify for assistance under this 
subchapter, the development company must 
demonstrate that the project to be funded is di-
rected toward at least one of the following eco-
nomic development objectives— 

(1) the creation of job opportunities within 
two years of the completion of the project or 
the preservation or retention of jobs attrib-
utable to the project; 

(2) improving the economy of the locality, 
such as stimulating other business develop-
ment in the community, bringing new income 
into the area, or assisting the community in 
diversifying and stabilizing its economy; or 

(3) the achievement of one or more of the 
following public policy goals: 

(A) business district revitalization, 
(B) expansion of exports, 
(C) expansion of minority business devel-

opment or women-owned business develop-
ment, 

(D) rural development, 
(E) expansion of small business concerns 

owned and controlled by veterans, as defined 
in section 632(q) of this title, especially serv-
ice-disabled veterans, as defined in such sec-
tion 632(q) of this title, 

(F) enhanced economic competition, in-
cluding the advancement of technology, plan 
retooling, conversion to robotics, or com-
petition with imports, 

(G) changes necessitated by Federal budg-
et cutbacks, including defense related indus-
tries, or 

(H) business restructuring arising from 
Federally mandated standards or policies af-
fecting the environment or the safety and 
health of employees. 



Page 821 TITLE 15—COMMERCE AND TRADE § 695 

If eligibility is based upon the criteria set forth 
in paragraph (2) or (3), the project need not meet 
the job creation or job preservation criteria de-
veloped by the Administration if the overall 
portfolio of the development company meets or 
exceeds such job creation or retention criteria. 

(Pub. L. 85–699, title V, § 501, Aug. 21, 1958, 72 
Stat. 696; Pub. L. 100–590, title I, § 115(a), (b)(1), 
Nov. 3, 1988, 102 Stat. 2997; Pub. L. 101–574, title 
II, § 214(a), (b), Nov. 15, 1990, 104 Stat. 2821; Pub. 
L. 106–50, title IV, § 405, Aug. 17, 1999, 113 Stat. 
246; Pub. L. 106–554, § 1(a)(9) [title III, § 302], Dec. 
21, 2000, 114 Stat. 2763, 2763A–684.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (b), see References in Text note set out under sec-

tion 661 of this title. 

AMENDMENTS 

2000—Subsec. (d)(3)(C). Pub. L. 106–554 inserted ‘‘or 

women-owned business development’’ before comma at 

end. 

1999—Subsec. (d)(3)(E)–(H). Pub. L. 106–50 added sub-

par. (E) and redesignated former subpars. (E) to (G) as 

(F) to (H), respectively. 

1990—Subsec. (a). Pub. L. 101–574, § 214(a), amended 

subsec. (a) generally. Prior to amendment, subsec. (a) 

read as follows: ‘‘The Congress hereby finds and de-

clares that the purpose of this subchapter is to foster 

economic development in both urban and rural areas by 

providing long term financing for small business con-

cerns through the development company program au-

thorized by this subchapter. In order to carry out this 

objective, the Administration is hereby directed to 

place greater emphasis on the needs of rural areas and 

the promotion of the development company program in 

such areas, and is further directed to develop a plan for 

greater outreach of procurement and export trade semi-

nars in such areas. As used in this subchapter, the term 

‘rural areas’ means those localities with populations of 

less than 20,000.’’ 

Subsec. (d). Pub. L. 101–574, § 214(b), added subsec. (d). 

1988—Pub. L. 100–590 inserted ‘‘State development 

companies’’ as section catchline, added subsec. (a), and 

redesignated former subsecs. (a) and (b) as (b) and (c), 

respectively. 

BUDGETARY TREATMENT OF LOANS AND FINANCINGS 

Assistance made available under any financings made 

under this subchapter during 2-year period beginning 

Oct. 1, 2002, to be treated as a separate program of the 

Small Business Administration for purposes of the Fed-

eral Credit Reform Act of 1990 (2 U.S.C. 661 et seq.) 

only, see section 6(c) of Pub. L. 107–100, set out as a 

note under section 636 of this title. 

LOAN LIQUIDATION PILOT PROGRAM 

Pub. L. 104–208, div. D, title II, § 204, Sept. 30, 1996, 110 

Stat. 3009–736, provided that: 

‘‘(a) IN GENERAL.—The Administrator shall carry out 

a loan liquidation pilot program (in this section re-

ferred to as the ‘pilot program’) in accordance with the 

requirements of this section. 

‘‘(b) SELECTION OF DEVELOPMENT COMPANIES.— 

‘‘(1) IN GENERAL.—Not later than 90 days after the 

date of the enactment of this Act [Sept. 30, 1996], the 

Administrator shall establish a pilot program under 

which certain development companies authorized to 

make loans and issue debentures under title V of the 

Small Business Investment Act of 1958 [15 U.S.C. 695 

et seq.] are selected by the Administrator in accord-

ance with this subsection to carry out loan liquida-

tions. 

‘‘(2) CONFLICTS OF INTEREST.—The development 

companies selected under paragraph (1) shall agree 

not to take any action that would create a potential 

conflict of interest involving the development com-

pany, the third party lender, or an associate of the 

third party lender. 
‘‘(3) QUALIFICATIONS.—In order to qualify to partici-

pate in the pilot program under this section, each de-

velopment company shall— 
‘‘(A) have not less than 6 years of experience in 

the program established by title V of the Small 

Business Investment Act of 1958; 
‘‘(B) have made, during the 6 most recent fiscal 

years, an average of not less than 10 loans per year 

through the program established by such title V of 

the Small Business Investment Act of 1958; 
‘‘(C) have not less than 2 years of experience in 

liquidating loans under the authority of a Federal, 

State, or other lending program; and 
‘‘(D) meet such other requirements as the Admin-

istration may establish. 
‘‘(c) AUTHORITY OF DEVELOPMENT COMPANIES.—The 

development companies selected under subsection (b) 

shall, for loans in their portfolio of loans made through 

debentures guaranteed under title V of the Small Busi-

ness Investment Act of 1958 [15 U.S.C. 695 et seq.] that 

are in default after the date of enactment of this Act 

[Sept. 30, 1996], be authorized to— 
‘‘(1) perform all liquidation and foreclosure func-

tions, including the acceleration or purchase of com-

munity injection funds, subject to such company ob-

taining prior written approval from the Adminis-

trator before committing the agency to purchase any 

other indebtedness secured by the property: Provided, 

That the Administrator shall approve or deny a re-

quest for such purchase within a period of 10 business 

days; and 
‘‘(2) liquidate such loans in a reasonable and sound 

manner and according to commercially accepted 

practices pursuant to a liquidation plan approved by 

the administrator in advance of its implementation. 

If the administrator does not approve or deny a re-

quest for approval of a liquidation plan within 10 

business days of the date on which the request is 

made (or with respect to any routine liquidation ac-

tivity under such a plan, within 5 business days) such 

request shall be deemed to be approved. 
‘‘(d) AUTHORITY OF THE ADMINISTRATOR.—In carrying 

out the pilot program, the Administrator shall— 
‘‘(1) have full authority to rescind the authority 

granted any development company under this section 

upon a 10-day written notice stating the reasons for 

the rescission; and 
‘‘(2) not later than 90 days after the admission of 

the development companies specified in subsection 

(b), implement the pilot program. 
‘‘(e) REPORT.— 

‘‘(1) IN GENERAL.—The Administrator shall issue a 

report on the results of the pilot program to the Com-

mittees on Small Business of the House of Represent-

atives and the Senate. The report shall include infor-

mation relating to— 
‘‘(A) the total dollar amount of each loan and 

project liquidated; 
‘‘(B) the total dollar amount guaranteed by the 

Administration; 
‘‘(C) total dollar losses; 
‘‘(D) total recoveries both as percentage of the 

amount guaranteed and the total cost of the 

project; and 
‘‘(E) a comparison of the pilot program informa-

tion with the same information for liquidation con-

ducted outside the pilot program over the period of 

time. 
‘‘(2) REPORTING PERIOD.—The report shall be based 

on data from, and issued not later than 90 days after 

the close of, the first eight 8 [sic] fiscal quarters of 

the pilot program’s operation after the date of imple-

mentation.’’ 
[Section 204 of title II of div. D of Pub. L. 104–208, set 

out above, to cease to have effect beginning on the date 

on which final regulations are issued to carry out sec-

tion 697g of this title, see section 1(a)(9) [title III, 
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1 So in original. Probably should be ‘‘clause’’. 

§ 307(b)] of Pub. L. 106–554, set out as a Regulations note 

under section 697g of this title.] 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 696 of this title. 

§ 696. Loans for plant acquisition, construction, 
conversion and expansion 

The Administration may, in addition to its au-
thority under section 695 of this title, make 
loans for plant acquisition, construction, con-
version or expansion, including the acquisition 
of land, to State and local development compa-
nies, and such loans may be made or effected ei-
ther directly or in cooperation with banks or 
other lending institutions through agreements 
to participate on an immediate or deferred 
basis: Provided, however, That the foregoing pow-
ers shall be subject to the following restrictions 
and limitations: 

(1) USE OF PROCEEDS.—The proceeds of any 
such loan shall be used solely by the borrower to 
assist 1 or more identifiable small business con-
cerns and for a sound business purpose approved 
by the Administration. 

(2) Loans made by the Administration under 
this section shall be limited to $1,000,000 for each 
such identifiable small business concern, except 
loans meeting the criteria specified in section 
695(d)(3) of this title, which shall be limited to 
$1,300,000 for each such identifiable small busi-
ness concern. 

(3) CRITERIA FOR ASSISTANCE.— 
(A) IN GENERAL.—Any development company 

assisted under this section or section 697 of 
this title must meet the criteria established 
by the Administration, including the extent of 
participation to be required or amount of paid- 
in capital to be used in each instance as is de-
termined to be reasonable by the Administra-
tion. 

(B) COMMUNITY INJECTION FUNDS.— 
(i) SOURCES OF FUNDS.—Community injec-

tion funds may be derived, in whole or in 
part, from— 

(I) State or local governments; 
(II) banks or other financial institutions; 
(III) foundations or other not-for-profit 

institutions; or 
(IV) the small business concern (or its 

owners, stockholders, or affiliates) receiv-
ing assistance through a body authorized 
by this subchapter. 

(ii) FUNDING FROM INSTITUTIONS.—Not less 
than 50 percent of the total cost of any 
project financed pursuant to clauses 1 (i), (ii), 
or (iii) of subparagraph (C) shall come from 
the institutions described in subclauses (I), 
(II), and (III) of clause (i). 

(C) FUNDING FROM A SMALL BUSINESS CON-
CERN.—The small business concern (or its own-
ers, stockholders, or affiliates) receiving as-
sistance through a body authorized by this 
subchapter shall provide— 

(i) at least 15 percent of the total cost of 
the project financed, if the small business 
concern has been in operation for a period of 
2 years or less; 

(ii) at least 15 percent of the total cost of 
the project financed if the project involves 
the construction of a limited or single pur-
pose building or structure; 

(iii) at least 20 percent of the total cost of 
the project financed if the project involves 
both of the conditions set forth in clauses (i) 
and (ii); or 

(iv) at least 10 percent of the total cost of 
the project financed, in all other circum-
stances, at the discretion of the development 
company. 

(D) SELLER FINANCING.—Seller-provided fi-
nancing may be used to meet the requirements 
of subparagraph (B), if the seller subordinates 
the interest of the seller in the property to the 
debenture guaranteed by the Administration. 

(E) COLLATERALIZATION.— 
(i) IN GENERAL.—The collateral provided by 

the small business concern shall generally 
include a subordinate lien position on the 
property being financed under this sub-
chapter, and is only 1 of the factors to be 
evaluated in the credit determination. Addi-
tional collateral shall be required only if the 
Administration determines, on a case-by- 
case basis, that additional security is nec-
essary to protect the interest of the Govern-
ment. 

(ii) APPRAISALS.—With respect to commer-
cial real property provided by the small 
business concern as collateral, an appraisal 
of the property by a State licensed or cer-
tified appraiser— 

(I) shall be required by the Administra-
tion before disbursement of the loan if the 
estimated value of that property is more 
than $250,000; or 

(II) may be required by the Administra-
tion or the lender before disbursement of 
the loan if the estimated value of that 
property is $250,000 or less, and such ap-
praisal is necessary for appropriate evalua-
tion of creditworthiness. 

(4) If the project is to construct a new facility, 
up to 33 per centum of the total project may be 
leased, if reasonable projections of growth dem-
onstrate that the assisted small business con-
cern will need additional space within three 
years and will fully utilize such additional space 
within ten years. 

(5) LIMITATION ON LEASING.—In addition to any 
portion of the project permitted to be leased 
under paragraph (4), not to exceed 20 percent of 
the project may be leased by the assisted small 
business to 1 or more other tenants, if the as-
sisted small business occupies permanently and 
uses not less than a total of 60 percent of the 
space in the project after the execution of any 
leases authorized under this section. 

(6) OWNERSHIP REQUIREMENTS.—Ownership re-
quirements to determine the eligibility of a 
small business concern that applies for assist-
ance under any credit program under this sub-
chapter shall be determined without regard to 
any ownership interest of a spouse arising solely 
from the application of the community property 
laws of a State for purposes of determining mar-
ital interests. 

(Pub. L. 85–699, title V, § 502, Aug. 21, 1958, 72 
Stat. 697; Pub. L. 87–27, § 26, May 1, 1961, 75 Stat. 
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63; Pub. L. 87–341, § 10, Oct. 3, 1961, 75 Stat. 756; 
Pub. L. 94–305, title I, §§ 108(a), 110, June 4, 1976, 
90 Stat. 666, 667; Pub. L. 95–507, title I, § 112, Oct. 
24, 1978, 92 Stat. 1760; Pub. L. 97–35, title XIX, 
§ 1909, Aug. 13, 1981, 95 Stat. 778; Pub. L. 100–418, 
title VIII, § 8007(b), Aug. 23, 1988, 102 Stat. 1561; 
Pub. L. 100–590, title I, § 116(a), (b)(1), Nov. 3, 
1988, 102 Stat. 2997, 2998; Pub. L. 101–574, title II, 
§ 214(c), Nov. 15, 1990, 104 Stat. 2822; Pub. L. 
104–208, div. D, title II, § 202(a), Sept. 30, 1996, 110 
Stat. 3009–734; Pub. L. 105–135, title II, § 221, Dec. 
2, 1997, 111 Stat. 2603; Pub. L. 106–554, § 1(a)(9) 
[title II, § 208(b), title III, § 303, title VIII, 
§ 802(b)], Dec. 21, 2000, 114 Stat. 2763, 2763A–683, 
2763A–684, 2763A–702.) 

AMENDMENTS 

2000—Par. (2). Pub. L. 106–554, § 1(a)(9) [title III, § 303], 

amended par. (2) generally. Prior to amendment, par. 

(2) read as follows: ‘‘Loans made by the Administration 

under this section shall be limited to $750,000 for each 

such identifiable small-business concern, except loans 

meeting the criteria specified in section 695(d)(3) of this 

title shall be limited to $1,000,000 for each such identifi-

able small business concern.’’ 
Par. (3)(E). Pub. L. 106–554, § 1(a)(9) [title II, § 208(b)], 

designated existing provisions as cl. (i), inserted head-

ing, and added cl. (ii). 
Par. (6). Pub. L. 106–554, § 1(a)(9) [title VIII, § 802(b)], 

added par. (6). 
1997—Par. (1). Pub. L. 105–135, § 221(1), added par. (1) 

and struck out former par. (1) which read as follows: 

‘‘The proceeds of any such loan shall be used solely by 

such borrower to assist in identifiable small-business 

concern and for a sound business purpose approved by 

the Administration.’’ 
Par. (3)(D), (E). Pub. L. 105–135, § 221(2), added subpars. 

(D) and (E). 
Par. (5). Pub. L. 105–135, § 221(3), added par. (5). 
1996—Par. (3). Pub. L. 104–208 inserted heading and 

amended text of par. (3) generally. Prior to amend-

ment, text read as follows: ‘‘Any development company 

assisted under this section must meet criteria estab-

lished by the Administration, including the extent of 

participation to be required or amount of paid-in cap-

ital to be used in each instance as is determined to be 

reasonable by the Administration. Community injec-

tion funds may be derived, in whole or in part, from— 
‘‘(A) State or local governments; 
‘‘(B) banks or other financial institutions; 
‘‘(C) foundations or other not-for-profit institu-

tions; or 
‘‘(D) a small business concern (or its owners, stock-

holders, or affiliates) receiving assistance through 

bodies authorized under this subchapter.’’ 
1990—Par. (2). Pub. L. 101–574 struck out period at end 

and inserted ‘‘, except loans meeting the criteria speci-

fied in section 695(d)(3) of this title shall be limited to 

$1,000,000 for each such identifiable small business con-

cern.’’ 
1988—Pub. L. 100–590, § 116(b)(1), inserted ‘‘Loans for 

plant acquisition, construction, conversion, and expan-

sion’’ as section catchline. 
Par. (2). Pub. L. 100–418 substituted ‘‘$750,000’’ for 

‘‘$500,000’’. 
Par. (4). Pub. L. 100–590, § 116(a), added par. (4). 
1981—Pars. (1) to (4). Pub. L. 97–35 redesignated pars. 

(2) to (4) as (1) to (3), respectively. Former par. (1), 

which provided that all loans made shall be so secured 

as reasonably to assure repayment and that in agree-

ments to participate in loans on a deferred basis, such 

participation by the Administration shall not be in ex-

cess of 90 per centum of the balance of the loan out-

standing at the time of disbursement, was struck out. 
Par. (5). Pub. L. 97–35 struck out par. (5) which pro-

vided that loans, including extensions and renewals, 

may be made for a period not exceeding twenty-five 

years and that an extension may be granted up to ten 

years, if such extension will aid in the orderly liquida-

tion of the loan, and that the Administration may fix 

the rate of interest. 
1978—Par. (4). Pub. L. 95–507 inserted provisions relat-

ing to derivation of community injection funds. 
1976—Pub. L. 94–305, § 108(a), inserted ‘‘acquisition,’’ 

after ‘‘plant’’ in introductory text. 
Par. (3). Pub. L. 94–305, § 110, substituted ‘‘$500,000’’ for 

‘‘$350,000’’. 
1961—Par. (3). Pub. L. 87–341, § 10(1), substituted 

‘‘$350,000’’ for ‘‘$250,000’’. 
Par. (5). Pub. L. 87–341, § 10(2), substituted ‘‘twenty- 

five’’ for ‘‘ten’’ before ‘‘years plus such additional pe-

riod’’. 
Par. (6). Pub. L. 87–27 struck out par. (6) which pro-

vided for termination of authority of the Administra-

tion to make loans to local development companies 

after June 30, 1961. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Oct. 1, 1981, see 

section 1918 of Pub. L. 97–35, set out as a note under sec-

tion 631 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 634, 697, 697d, 

697g of this title; title 42 section 9815. 

§ 697. Development company debentures 

(a) Guarantees; Administration authority; regu-
latory terms and conditions; full faith and 
credit; subordination of debentures 

(1) Except as provided in subsection (b) of this 
section, the Administration may guarantee the 
timely payment of all principal and interest as 
scheduled on any debenture issued by any quali-
fied State or local development company. 

(2) Such guarantees may be made on such 
terms and conditions as the Administration may 
be regulation determine to be appropriate: Pro-

vided, That the Administration shall not decline 
to issue such guarantee when the ownership in-
terests of the small business concern and the 
ownership interests of the property to be fi-
nanced with the proceeds of a loan made pursu-
ant to subsection (b)(1) of this section are not 
identical because one or more of the following 
classes of relatives have an ownership interest 
in either the small business concern or the prop-
erty: father, mother, son, daughter, wife, hus-
band, brother, or sister: Provided further, That 
the Administrator or his designee has deter-
mined on a case-by-case basis that such owner-
ship interest, such guarantee, and the proceeds 
of such loan, will substantially benefit the small 
business concern. 

(3) The full faith and credit of the United 
States in pledged to the payment of all amounts 
guaranteed under this subsection. 

(4) Any debenture issued by any State or local 
development company with respect to which a 
guarantee is made under this subsection, may be 
subordinated by the Administration to any 
other debenture, promissory note, or other debt 
or obligation of such company. 
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(b) Statutory terms and conditions 

No guarantee may be made with respect to 
any debenture under subsection (a) of this sec-
tion unless— 

(1) such debenture is issued for the purpose 
of making one or more loans to small business 
concerns, the proceeds of which shall be used 
by such concern for the purposes set forth in 
section 696 of this title; 

(2) necessary funds for making such loans 
are not available to such company from pri-
vate sources on reasonable terms; 

(3) the interest rate on such debenture is not 
less than the rate of interest determined by 
the Secretary of the Treasury for purposes of 
section 683(b) of this title; 

(4) the aggregate amount of such debenture 
does not exceed the amount of loans to be 
made from the proceeds of such debenture 
(other than any excess attributable to the ad-
ministrative costs of such loans); 

(5) the amount of any loan to be made from 
such proceeds does not exceed an amount 
equal to 50 percent of the cost of the project 
with respect to which such loan is made; 

(6) the Administration approves each loan to 
be made from such proceeds; and 

(7) with respect to each loan made from the 
proceeds of such debenture, the Administra-
tion— 

(A) assesses and collects a fee, which shall 
be payable by the borrower, in an amount es-
tablished annually by the Administration, 
which amount shall not exceed— 

(i) the lesser of— 
(I) 0.9375 percent per year of the out-

standing balance of the loan; and 
(II) the minimum amount necessary to 

reduce the cost (as defined in section 
661a of title 2) to the Administration of 
purchasing and guaranteeing debentures 
under this chapter to zero; and 

(ii) 50 percent of the amount established 
under clause (i) in the case of a loan made 
during the 2-year period beginning on Oc-
tober 1, 2002, for the life of the loan; and 

(B) uses the proceeds of such fee to offset 
the cost (as such term is defined in section 
661a of title 2) to the Administration of mak-
ing guarantees under subsection (a) of this 
section. 

(c) Commercial loan interest rate 

(1) The purpose of this subsection is to facili-
tate the orderly and necessary flow of long-term 
loans from certified development companies to 
small business concerns. 

(2) Notwithstanding the provisions of the con-
stitution or laws of any State limiting the rate 
or amount of interest which may be charged, 
taken, received, or reserved, the maximum legal 
rate of interest on any commercial loan which 
funds any portion of the cost of the project fi-
nanced pursuant to this section or section 697a 
of this title which is not funded by a debenture 
guaranteed under this section shall be a rate 
which is established by the Administrator of the 
Small Business Administration under the au-
thority of this section. 

(3) The Administrator is authorized and di-
rected to establish and publish quarterly a max-

imum legal interest rate for any commercial 
loan which funds any portion of the cost of the 
project financed pursuant to this section or sec-
tion 697a of this title which is not funded by a 
debenture guaranteed under this section. 

(d) Charges for Administration expenses 

(1) Level of charges 

The Administration may impose an addi-
tional charge for administrative expenses with 
respect to each debenture for which payment 
of principal and interest is guaranteed under 
subsection (a) of this section. 

(2) Participation fee 

The Administration shall collect a one-time 
fee in an amount equal to 50 basis points on 
the total participation in any project of any 
institution described in subclause (I), (II), or 
(III) of section 696(3)(B)(i) of this title. Such 
fee shall be imposed only when the participa-
tion of the institution will occupy a senior 
credit position to that of the development 
company. All proceeds of the fee shall be used 
to offset the cost (as that term is defined in 
section 661a of title 2) to the Administration 
of making guarantees under subsection (a) of 
this section. 

(3) Development company fee 

The Administration shall collect annually 
from each development company a fee of 0.125 
percent of the outstanding principal balance of 
any guaranteed debenture authorized by the 
Administration after September 30, 1996. Such 
fee shall be derived from the servicing fees col-
lected by the development company pursuant 
to regulation, and shall not be derived from 
any additional fees imposed on small business 
concerns. All proceeds of the fee shall be used 
to offset the cost (as that term is defined in 
section 661a of title 2) to the Administration 
of making guarantees under subsection (a) of 
this section. 

(e) ‘‘Qualified State or local development com-
pany’’ defined; exception for rural company; 
authority 

(1) For purposes of this section, the term 
‘‘qualified State or local development company’’ 
means any State or local development company 
which, as determined by the Administration, 
has— 

(A) a full-time professional staff; 
(B) professional management ability (includ-

ing adequate accounting, legal, and business- 
servicing abilities); and 

(C) a board of directors, or membership, 
which meets on a regular basis to make man-
agement decisions for such company, includ-
ing decisions relating to the making and serv-
icing of loans by such company. 

(2) A company in a rural area shall be deemed 
to have satisfied the requirements of a full-time 
professional staff and professional management 
ability if it contracts with another certified de-
velopment company which has such staff and 
management ability and which is located in the 
same general area to provide such services. 

(3) Notwithstanding any other provision of 
law, qualified State or local development com-
panies shall be authorized to prepare applica-
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1 So in original. Probably should be capitalized. 

tions for deferred participation loans under sec-
tion 636(a) of this title, to service such loans and 
to charge a reasonable fee for servicing such 
loans. 

(f) Effective date 

The fees authorized by subsections (b) and (d) 
of this section shall apply to financings ap-
proved by the Administration on or after Octo-
ber 1, 1996, but shall not apply to financings ap-
proved by the Administration on or after Octo-
ber 1, 2003. 

(g) Calculation of subsidy rate 

All fees, interest, and profits received and re-
tained by the Administration under this section 
shall be included in the calculations made by 
the Director of the Office of Management and 
Budget to offset the cost (as that term is defined 
in section 661a of title 2) to the Administration 
of purchasing and guaranteeing debentures 
under this chapter. 

(h) Required actions upon default 

(1) Initial actions 

Not later than the 45th day after the date on 
which a payment on a loan funded through a 
debenture guaranteed under this section is due 
and not received, the Administration shall— 

(A) take all necessary steps to bring such 
a loan current; or 

(B) implement a formal written deferral 
agreement. 

(2) Purchase or acceleration of debenture 

Not later than the 65th day after the date on 
which a payment on a loan described in para-
graph (1) is due and not received, and absent a 
formal written deferral agreement, the admin-
istration 1 shall take all necessary steps to 
purchase or accelerate the debenture. 

(3) Prepayment penalties 

With respect to the portion of any project 
derived from funds set forth in section 696(3) of 
this title, the Administration— 

(A) shall negotiate the elimination of any 
prepayment penalties or late fees on de-
faulted loans made prior to September 30, 
1996; 

(B) shall not pay any prepayment penalty 
or late fee on the default based purchase of 
loans issued after September 30, 1996; and 

(C) for any project financed after Septem-
ber 30, 1996, shall not pay any default inter-
est rate higher than the interest rate on the 
note prior to the date of default. 

(i) Two-year waiver of fees 

The Administration may not assess or collect 
any up front guarantee fee with respect to loans 
made under this subchapter during the 2-year 
period beginning on October 1, 2002. 

(Pub. L. 85–699, title V, § 503, as added Pub. L. 
96–302, title I, § 113(a), July 2, 1980, 94 Stat. 837; 
amended Pub. L. 100–590, title I, §§ 112(c), 114, 
117(a), Nov. 3, 1988, 102 Stat. 2996–2998; Pub. L. 
101–515, title V, § 8, Nov. 5, 1990, 104 Stat. 2144; 
Pub. L. 103–403, title II, § 213(1), Oct. 22, 1994, 108 
Stat. 4184; Pub. L. 104–36, § 6, Oct. 12, 1995, 109 

Stat. 297; Pub. L. 104–208, div. D, title II, 
§§ 202(b)–(e), 203, Sept. 30, 1996, 110 Stat. 3009–735, 
3009–736; Pub. L. 105–135, title II, § 222, Dec. 2, 
1997, 111 Stat. 2604; Pub. L. 106–554, § 1(a)(9) [title 
III, § 304], Dec. 21, 2000, 114 Stat. 2763, 2763A–684; 
Pub. L. 107–100, § 6(b), Dec. 21, 2001, 115 Stat. 971.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (b)(7)(A)(ii) and (g), see References in Text note 

set out under section 661 of this title. 

AMENDMENTS 

2001—Subsec. (b)(7)(A). Pub. L. 107–100, § 6(b)(1), des-

ignated existing provisions following ‘‘not exceed’’ as 

cl. (i), redesignated former cls. (i) and (ii) as subcls. (I) 

and (II), respectively, of cl. (i), realigned margins, and 

added cl. (ii). 
Subsec. (i). Pub. L. 107–100, § 6(b)(2), added subsec. (i). 
2000—Subsec. (f). Pub. L. 106–554 amended heading and 

text of subsec. (f) generally. Prior to amendment, text 

read as follows: ‘‘The fees authorized by subsections (b) 

and (c) of this section shall apply to financings ap-

proved by the Administration on or after October 1, 

1996, but shall not apply to financings approved by the 

Administration on or after October 1, 2000.’’ 
1997—Subsec. (b)(7)(A). Pub. L. 105–135, § 222(1), added 

subpar. (A) and struck out former subpar. (A) which 

read as follows: ‘‘assesses and collects a fee, which shall 

be payable by the borrower, in an amount equal to the 

lesser of— 
‘‘(i) 0.9375 percent per year of the outstanding bal-

ance of the loan; or 
‘‘(ii) such percentage per year of the outstanding 

balance of the loan as the Administrator may deter-

mine to be necessary to reduce the cost (as that term 

is defined in section 661a of title 2) to the Administra-

tion of purchasing and guaranteeing debentures 

under this chapter to an amount that, taking into 

consideration any available appropriated funds, 

would permit the Administration to purchase or 

guarantee $2,000,000,000 of debentures in fiscal year 

1997; and’’. 
Subsec. (f). Pub. L. 105–135, § 222(2), substituted ‘‘2000’’ 

for ‘‘1997’’. 
1996—Subsec. (b)(7)(A). Pub. L. 104–208, § 202(b), sub-

stituted ‘‘equal to the lesser of—’’ for ‘‘equal to 0.125 

percent per year of the outstanding balance of the 

loan’’ and added cls. (i) and (ii). 
Subsec. (d). Pub. L. 104–208, § 202(c), inserted heading 

and amended text of subsec. (d) generally. Prior to 

amendment, text read as follows: ‘‘The Administration 

may impose an additional charge for administrative ex-

penses with respect to each debenture for which pay-

ment of principal and interest is guaranteed under sub-

section (a) of this section.’’ 
Subsec. (f). Pub. L. 104–208, § 202(d), added subsec. (f). 
Subsec. (g). Pub. L. 104–208, § 202(e), added subsec. (g). 
Subsec. (h). Pub. L. 104–208, § 203, added subsec. (h). 
1995—Subsec. (b)(7). Pub. L. 104–36 added par. (7). 
1994—Subsec. (c) to (e). Pub. L. 103–403 made technical 

amendment to Pub. L. 100–590, § 112(c). See 1988 Amend-

ment note below. 
1990—Subsec. (e)(3). Pub. L. 101–515 added par. (3). 
1988—Subsec. (a)(2). Pub. L. 100–590, § 114, inserted two 

provisos that Administration not decline to issue such 

guarantee when ownership interests of small business 

concern and of property to be financed with loan are 

not identical, and that Administrator has determined 

on case-by-case basis that such ownership interest, 

guarantee, and loan, will substantially benefit small 

business concern. 
Subsec. (c). Pub. L. 100–590, § 112(c)(B), formerly 

§ 112(c)(1)(B), as amended by Pub. L. 103–403, added sub-

sec. (c). Former subsec. (c) redesignated (d). 
Subsec. (d). Pub. L. 100–590, § 112(c)(A), formerly 

§ 112(c)(1)(A), as amended by Pub. L. 103–403, redesig-

nated subsec. (c) as (d). Former subsec. (d) redesignated 

(e). 
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Subsec. (e). Pub. L. 100–590, § 117, which directed sub-

stitution of ‘‘(1) For purposes of’’ for ‘‘For purposes of’’, 

redesignated former pars. (1) to (3) as subpars. (A) to 

(C), respectively, and added par. (2), was executed to 

subsec. (e) to reflect the probable intent of Congress 

and the intervening redesignation of subsec. (d) as (e) 

by Pub. L. 100–590, § 112(c)(1). 

Pub. L. 100–590, § 112(c)(A), formerly § 112(c)(1)(A), as 

amended by Pub. L. 103–403, redesignated former sub-

sec. (d) as (e). 

EFFECTIVE DATE OF 2001 AMENDMENT; USE OF FUNDS 

Pub. L. 107–100, § 6(d), (e), Dec. 21, 2001, 115 Stat. 972, 

provided that: 

‘‘(d) USE OF FUNDS.—The amendments made by this 

section to section 503 of the Small Business Investment 

Act of 1958 [15 U.S.C. 697], shall be effective only to the 

extent that funds are made available under appropria-

tions Acts, which funds shall be utilized by the Admin-

istrator to offset the cost (as such term is defined in 

section 502 of the Federal Credit Reform Act of 1990 [2 

U.S.C. 661a]) of such amendments. 

‘‘(e) EFFECTIVE DATE.—The amendments made by this 

section [amending this section and section 636 of this 

title] shall become effective on October 1, 2002.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–36 inapplicable to loans 

made or guaranteed under Small Business Act or Small 

Business Investment Act of 1958 before Oct. 12, 1995, un-

less such loans are refinanced, extended, restructured, 

or renewed on or after Oct. 12, 1995, see section 8 of Pub. 

L. 104–36, set out as a note under section 634 of this 

title. 

TERMINATION DATE OF 1988 AMENDMENT 

Section 112(c)(2) of Pub. L. 100–590, as amended by 

Pub. L. 101–515, title V, § 3, Nov. 5, 1990, 104 Stat. 2140; 

Pub. L. 103–317, title IV, Aug. 26, 1994, 108 Stat. 1755, 

which provided that the amendment made by para-

graph (1), amending this section, was to be repealed on 

Oct. 1, 1997, was repealed by Pub. L. 103–403, title II, 

§ 213(2), Oct. 22, 1994, 108 Stat. 4184. 

EFFECTIVE DATE 

Section effective Oct. 1, 1980, see section 507 of Pub. 

L. 96–302, set out as an Effective Date of 1980 Amend-

ment note under section 631 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 636, 696, 697a, 

697d, 697e, 697f, 697g of this title. 

§ 697a. Private debenture sales 

(a) Notwithstanding any other law, rule, or 
regulation, the Administration shall sell to in-
vestors, either publicly or by private placement, 
debentures pursuant to section 697 of this title 
as follows: 

(1) Of the program levels otherwise author-
ized by law for fiscal year 1986, an amount not 
to exceed $200,000,000. 

(2) Of the program levels otherwise author-
ized by law for each of fiscal years 1987 and 
1988, an amount not to exceed $425,000,000. 

(3) All of the program levels authorized for 
fiscal year 1989 and subsequent fiscal years. 

(b) Nothing in any provision of law shall be 
construed to authorize the Federal Financing 
Bank to acquire— 

(1) any obligation the payment of principal 
or interest on which at any time has been 
guaranteed in whole or in part under section 
697 of this title and which is being sold pursu-
ant to the provisions of the program author-
ized in this section; 

(2) any obligation which is an interest in any 
obligation described in paragraph (1); or 

(3) any obligation which is secured by, or 
substantially all of the value of which is at-
tributable to, any obligation described in 
paragraph (1) or (2). 

(Pub. L. 85–699, title V, § 504, as added Pub. L. 
99–272, title XVIII, § 18008(a), Apr. 7, 1986, 100 
Stat. 366; amended Pub. L. 100–72, § 2 July 11, 
1987, 101 Stat. 477; Pub. L. 100–590, title I, § 112(a), 
Nov. 3, 1988, 102 Stat. 2996.) 

AMENDMENTS 

1988—Pub. L. 100–590 inserted ‘‘Private debenture 

sales’’ as section catchline and amended text generally. 

Prior to amendment, text read as follows: 

‘‘(a) Notwithstanding any other law, rule, or regula-

tion, the Administration shall conduct a pilot program 

involving the sale to investors, either publicly or by 

private placement, of debentures guaranteed pursuant 

to section 697 of this title as follows— 

‘‘(1) of the program levels otherwise authorized by 

law for fiscal year 1986, an amount not to exceed 

$200,000,000; 

‘‘(2) of the program levels otherwise authorized by 

law for fiscal year 1987, an amount not to exceed 

$425,000,000; and 

‘‘(3) of the program levels otherwise authorized by 

law for fiscal year 1988, an amount not to exceed 

$425,000,000. 

‘‘(b) Nothing in any provision of law shall be con-

strued to authorize the Federal Financing Bank to ac-

quire— 

‘‘(1) any obligation the payment of principal or in-

terest on which at any time has been guaranteed in 

whole or in part under section 697 of this title and 

which is being sold pursuant to the provisions of the 

pilot program authorized in this section, 

‘‘(2) any obligation which is an interest in any obli-

gation described in paragraph (1), or 

‘‘(3) any obligation which is secured by, or substan-

tially all of the value of which is attributable to, any 

obligation described in paragraph (1) or (2).’’ 

1987—Subsec. (a). Pub. L. 100–72 struck out ‘‘and’’ at 

end of par. (1), substituted ‘‘$425,000,000; and’’ for 

‘‘$295,000,000.’’ in par. (2), and added par. (3). 

REGULATIONS 

Small Business Administration to promulgate final 

rules and regulations to implement this section within 

60 days of Apr. 7, 1986, see section 18008(d)(2) of Pub. L. 

99–272, set out as a note under section 697b of this title. 

PILOT PROGRAM REPORT 

Section 18008(b) of Pub. L. 99–272 provided that: ‘‘The 

Administration shall report to the President and the 

Congress on the conduct of the pilot program estab-

lished under subsection (a) [enacting this section] not 

later than 90 days after the date on which the last sale 

is made pursuant to such subsection in each fiscal year, 

and unless a report has been made not later than Octo-

ber 1 of 1986 and 1987, the Administration shall make an 

interim report by such dates.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 636, 697, 697d, 

697e, 697f of this title. 
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§ 697b. Pooling of debentures 

(a) Issuance; debentures composing trust or pool 

The Administration is authorized to issue 
trust certificates representing ownership of all 
or a fractional part of debentures issued by 
State or local development companies and guar-
anteed by the Administration under this chap-
ter: Provided, That such trust certificates shall 
be based on and backed by a trust or pool ap-
proved by the Administration and composed 
solely of guaranteed debentures. 

(b) Terms and conditions of guarantee; payment 
of principal and interest 

The Administration is authorized, upon such 
terms and conditions as are deemed appropriate, 
to guarantee the timely payment of the prin-
cipal of and interest on trust certificates issued 
by the Administration or its agent for purposes 
of this section. Such guarantee shall be limited 
to the extent of principal and interest on the 
guaranteed debentures which compose the trust 
or pool. In the event that a debenture in such 
trust or pool is prepaid, either voluntarily or in 
the event of default, the guarantee of timely 
payment of principal and interest on the trust 
certificates shall be reduced in proportion to the 
amount of principal and interest such prepaid 
debenture represents in the trust or pool. Inter-
est on prepaid or defaulted debentures shall ac-
crue and be guaranteed by the Administration 
only through the date of payment on the guar-
antee. During the term of the trust certificate, 
it may be called for redemption due to prepay-
ment or default of all debentures constituting 
the pool. 

(c) Full faith and credit of United States 

The full faith and credit of the United States 
is pledged to the payment of all amounts which 
may be required to be paid under any guarantee 
of such trust certificates issued by the Adminis-
tration or its agent pursuant to this section. 

(d) Collection of fees 

The Administration shall not collect any fee 
for any guarantee under this section: Provided, 
That nothing herein shall preclude any agent of 
the Administration from collecting a fee ap-
proved by the Administration for the functions 
described in subsection (f)(2) of this section. 

(e) Subrogation rights; ownership rights in de-
bentures 

(1) In the event the Administration pays a 
claim under a guarantee issued under this sec-
tion, it shall be subrogated fully to the rights 
satisfied by such payment. 

(2) No State or local law, and no Federal law, 
shall preclude or limit the exercise by the Ad-
ministration of its ownership rights in the de-
bentures constituting the trust or pool against 
which the trust certificates are issued. 

(f) Central registration requirements; regulation 
of brokers and dealers; electronic registra-
tion 

(1) The Administration shall— 
(A) provide for a central registration of all 

trust certificates sold pursuant to this section; 
(B) contract with an agent to carry out on 

behalf of the Administration the central reg-

istration functions of this section and the is-
suance of trust certificates to facilitate pool-
ings; such agent shall provide a fidelity bond 
or insurance in such amounts as the Adminis-
tration determines to be necessary to fully 
protect the interests of the Government; 

(C) prior to any sale, require the seller to 
disclose to a purchaser of a trust certificate is-
sued pursuant to this section, information on 
the terms, conditions, and yield of such instru-
ment; and 

(D) have the authority to regulate brokers 
and dealers in trust certificates sold pursuant 
to this section. 

(2) Nothing in this subsection shall prohibit 
the utilization of a book-entry or other elec-
tronic form of registration for trust certificates. 

(Pub. L. 85–699, title V, § 505, as added Pub. L. 
99–272, title XVIII, § 18008(c), Apr. 7, 1986, 100 
Stat. 367; amended Pub. L. 100–590, title I, 
§ 111(d)(1), (2), Nov. 3, 1988, 102 Stat. 2995; Pub. L. 
104–208, div. D, title II, § 205(c), Sept. 30, 1996, 110 
Stat. 3009–738.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 

AMENDMENTS 

1996—Subsec. (f). Pub. L. 104–208 designated existing 

provisions as par. (1), redesignated former pars. (1) to 

(4) as subpars. (A) to (D), respectively, of par. (1), in 

subpar. (A) substituted ‘‘provide for a central registra-

tion of all trust certificates sold pursuant to this sec-

tion;’’ for ‘‘provide for a central registration of all 

trust certificates sold pursuant to this section; such 

central registration shall include with respect to each 

sale, identification of each development company; the 

interest rate paid by the development company; com-

missions, fees, or discounts paid to brokers and dealers 

in trust certificates; identification of each purchaser of 

the trust certificate; the price paid by the purchaser for 

the trust certificate; the interest rate paid on the trust 

certificate; the fees of any agent for carrying out the 

functions described in paragraph (2); and such other in-

formation as the Administration deems appropriate;’’, 

and added par. (2). 

1988—Pub. L. 100–590, § 111(d)(2), inserted ‘‘Pooling of 

debentures’’ as section catchline. 

Subsec. (a). Pub. L. 100–590, § 111(d)(1), substituted 

‘‘all or a’’ for ‘‘all of a’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

RULES AND REGULATIONS FOR IMPLEMENTATION OF 

CENTRAL REGISTRATION, PILOT PROGRAM AND TRUST 

CERTIFICATE PROVISIONS; CONSULTATION 

Section 18008(d) of Pub. L. 99–272 provided that: 

‘‘(1) Notwithstanding any law, rule, or regulation, 

within 60 days after the date of enactment of this Act 

[Apr. 7, 1986], the Small Business Administration shall 

develop and promulgate final rules and regulations to 

implement the central registration provisions provided 

for in section 505(f)(1) of the Small Business Investment 

Act [15 U.S.C. 697b(f)(1)], and shall contract with an 

agent for an initial period of not to exceed two years to 

carry out the functions provided for in section 505(f)(2) 

of such Act. 

‘‘(2) Notwithstanding any law, rule or regulation, 

within 60 days after the date of enactment of this Act 

[Apr. 7, 1986], the Small Business Administration also 
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shall consult with representatives of appropriate Fed-

eral and State agencies and officials, the securities in-

dustry, financial institutions and lenders, and small 

business persons, and shall develop and promulgate 

final rules and regulations to implement sections 504 

and 505 of the Small Business Investment Act [15 U.S.C. 

697a, 697b].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 697f of this title. 

§ 697c. Restrictions on development company as-
sistance 

NOTWITHSTANDING ANY OTHER PROVISION OF 
LAW: (1) on or after May 1, 1991, no development 
company may accept funding from any source, 
including but not limited to any department or 
agency of the United States Government, if such 
funding includes any conditions, priorities or re-
strictions upon the types of small businesses to 
which they may provide financial assistance 
under this subchapter or if it includes any con-
ditions or imposes any requirements, directly or 
indirectly, upon any recipient of assistance 
under this subchapter; and (2) before such date, 
no department or agency of the United States 
Government which provides funding to any de-
velopment company shall impose any condition, 
priority or restriction upon the type of small 
business which receives financing under this 
subchapter nor shall it include any condition or 
impose any requirement, directly or indirectly, 
upon any recipient of assistance under this sub-
chapter: Provided, That the foregoing shall not 
affect any such conditions, priorities or restric-
tions if the department or agency also provides 
all of the financial assistance to be delivered by 
the development company to the small business 
and such conditions, priorities or restrictions 
are limited solely to the financial assistance so 
provided. 

(Pub. L. 85–699, title V, § 506, as added Pub. L. 
100–590, title I, § 117(b), Nov. 3, 1988, 102 Stat. 
2998.) 

§ 697d. Accredited Lenders Program 

(a) Establishment 

The Administration is authorized to establish 
an Accredited Lenders Program for qualified 
State and local development companies that 
meet the requirements of subsection (b) of this 
section. 

(b) Requirements 

The Administration may designate a qualified 
State or local development company as an ac-
credited lender if such company— 

(1) has been an active participant in the De-
velopment Company Program authorized by 
sections 696, 697, and 697a of this title for not 
less than the preceding 12 months; 

(2) has well-trained, qualified personnel who 
are knowledgeable in the Administration’s 
lending policies and procedures for such Devel-
opment Company Program; 

(3) has the ability to process, close, and serv-
ice financing for plant and equipment under 
such Development Company Program; 

(4) has a loss rate on the company’s deben-
tures that is reasonable and acceptable to the 
Administration; 

(5) has a history of submitting to the Admin-
istration complete and accurate debenture 
guaranty application packages; and 

(6) has demonstrated the ability to serve 
small business credit needs for financing plant 
and equipment through the Development Com-
pany Program. 

(c) Expedited processing of loan applications 

The Administration shall develop an expedited 
procedure for processing a loan application or 
servicing action submitted by a qualified State 
or local development company that has been 
designated as an accredited lender in accordance 
with subsection (b) of this section. 

(d) Suspension or revocation of designation 

(1) In general 

The designation of a qualified State or local 
development company as an accredited lender 
may be suspended or revoked if the Adminis-
tration determines that— 

(A) the development company has not con-
tinued to meet the criteria for eligibility 
under subsection (b) of this section; or 

(B) the development company has failed to 
adhere to the Administration’s rules and 
regulations or is violating any other applica-
ble provision of law. 

(2) Effect 

A suspension or revocation under paragraph 
(1) shall not affect any outstanding debenture 
guarantee. 

(e) ‘‘Qualified State or local development com-
pany’’ defined 

For purposes of this section, the term ‘‘quali-
fied State or local development company’’ has 
the same meaning as in section 697(e) of this 
title. 

(Pub. L. 85–699, title V, § 507, as added Pub. L. 
103–403, title II, § 212(a), Oct. 22, 1994, 108 Stat. 
4183.) 

REGULATIONS 

Section 212(b) of Pub. L. 103–403 provided that: ‘‘Not 

later than 120 days after the date of enactment of this 

Act [Oct. 22, 1994], the Administration shall promulgate 

final regulations to carry out this section [enacting 

this section and provisions set out below].’’ 

REPORT ON IMPLEMENTATION OF PROGRAM 

Section 212(c) of Pub. L. 103–403 provided that: ‘‘Not 

later than 1 year after the effective date of regulations 

promulgated under subsection (b) [set out above], and 

biennially thereafter, the Administration shall report 

to the Committees on Small Business of the Senate and 

the House of Representatives on the implementation of 

this section [enacting this section and provisions set 

out above]. Such report shall include data on the num-

ber of development companies designated as accredited 

lenders, their debenture guarantee volume, their loss 

rates, the average processing time on their guarantee 

applications, and such other information as the Admin-

istration deems appropriate.’’ 

§ 697e. Premier Certified Lenders Program 

(a) Establishment 

The Administration may establish a Premier 
Certified Lenders Program for certified develop-
ment companies that meet the requirements of 
subsection (b) of this section. 
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(b) Requirements 

(1) Application 

To be eligible to participate in the Premier 
Certified Lenders Program established under 
subsection (a) of this section, a certified devel-
opment company shall prepare and submit to 
the Administration an application at such 
time, in such manner, and containing such in-
formation as the Administration may require. 

(2) Designation 

The Administration may designate a cer-
tified development company as a premier cer-
tified lender— 

(A) if the company is an active certified 
development company in good standing and 
has been an active participant in the accred-
ited lenders program during the entire 12- 
month period preceding the date on which 
the company submits an application under 
paragraph (1), except that the Administra-
tion may waive this requirement if the com-
pany is qualified to participate in the ac-
credited lenders program; 

(B) if the company has a history of— 
(i) submitting to the Administration 

adequately analyzed debenture guarantee 
application packages; and 

(ii) of properly closing section 504 [15 
U.S.C. 697a] loans and servicing its loan 
portfolio; 

(C) if the company agrees to assume and to 
reimburse the Administration for 10 percent 
of any loss sustained by the Administration 
as a result of default by the company in the 
payment of principal or interest on a deben-
ture issued by such company and guaranteed 
by the Administration under this section; 
and 

(D) the Administrator determines, with re-
spect to the company, that the loss reserve 
established in accordance with subsection 
(c)(2) of this section is sufficient for the 
company to meet its obligations to protect 
the Federal Government from risk of loss. 

(3) Applicability of criteria after designation 

The Administrator may revoke the designa-
tion of a certified development company as a 
premier certified lender under this section at 
any time, if the Administrator determines 
that the certified development company does 
not meet any requirement described in sub-
paragraphs (A) through (D) of paragraph (2). 

(c) Loss reserve 

(1) Establishment 

A company designated as a premier certified 
lender shall establish a loss reserve for financ-
ing approved pursuant to this section. 

(2) Amount 

The amount of each loss reserve established 
under paragraph (1) shall be 10 percent of the 
amount of the company’s exposure, as deter-
mined under subsection (b)(2)(C) of this sec-
tion. 

(3) Assets 

Each loss reserve established under para-
graph (1) shall be comprised of— 

(A) segregated funds on deposit in an ac-
count or accounts with a federally insured 
depository institution or institutions se-
lected by the company, subject to a collat-
eral assignment in favor of, and in a format 
acceptable to, the Administration; 

(B) irrevocable letter or letters of credit, 
with a collateral assignment in favor of, and 
a commercially reasonable format accept-
able to, the Administration; or 

(C) any combination of the assets de-
scribed in subparagraphs (A) and (B). 

(4) Contributions 

The company shall make contributions to 
the loss reserve, either cash or letters of credit 
as provided above, in the following amounts 
and at the following intervals: 

(A) 50 percent when a debenture is closed. 
(B) 25 percent additional not later than 1 

year after a debenture is closed. 
(C) 25 percent additional not later than 2 

years after a debenture is closed. 

(5) Replenishment 

If a loss has been sustained by the Adminis-
tration, any portion of the loss reserve, and 
other funds provided by the premier company 
as necessary, may be used to reimburse the 
Administration for the premier company’s 10 
percent share of the loss as provided in sub-
section (b)(2)(C) of this section. If the company 
utilizes the reserve, within 30 days it shall re-
place an equivalent amount of funds. 

(6) Disbursements 

The Administration shall allow the certified 
development company to withdraw from the 
loss reserve amounts attributable to any de-
benture that has been repaid. 

(d) Sale of certain defaulted loans 

(1) Notice 

If, upon default in repayment, the Adminis-
tration acquires a loan guaranteed under this 
section and identifies such loan for inclusion 
in a bulk asset sale of defaulted or repur-
chased loans or other financings, it shall give 
prior notice thereof to any certified develop-
ment company which has a contingent liabil-
ity under this section. The notice shall be 
given to the company as soon as possible after 
the financing is identified, but not less than 90 
days before the date the Administration first 
makes any records on such financing available 
for examination by prospective purchasers 
prior to its offering in a package of loans for 
bulk sale. 

(2) Limitations 

The Administration shall not offer any loan 
described in paragraph (1) as part of a bulk 
sale unless it— 

(A) provides prospective purchasers with 
the opportunity to examine the Administra-
tion’s records with respect to such loan; and 

(B) provides the notice required by para-
graph (1). 

(e) Loan approval authority 

(1) In general 

Notwithstanding section 697(b)(6) of this 
title, and subject to such terms and conditions 
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as the Administration may establish, the Ad-
ministration may permit a company des-
ignated as a premier certified lender under 
this section to approve, authorize, close, serv-
ice, foreclose, litigate (except that the Admin-
istration may monitor the conduct of any such 
litigation to which a premier certified lender 
is a party), and liquidate loans that are funded 
with the proceeds of a debenture issued by 
such company and may authorize the guaran-
tee of such debenture. 

(2) Scope of review 

The approval of a loan by a premier certified 
lender shall be subject to final approval as to 
eligibility of any guarantee by the Adminis-
tration pursuant to section 697(a) of this title, 
but such final approval shall not include re-
view of decisions by the lender involving cred-
itworthiness, loan closing, or compliance with 
legal requirements imposed by law or regula-
tion. 

(f) Review 

After the issuance and sale of debentures 
under this section, the Administration, at inter-
vals not greater than 12 months, shall review 
the financings made by each premier certified 
lender. The review shall include the lender’s 
credit decisions and general compliance with the 
eligibility requirements for each financing ap-
proved under the program authorized under this 
section. The Administration shall consider the 
findings of the review in carrying out its respon-
sibilities under subsection (g) of this section, 
but such review shall not affect any outstanding 
debenture guarantee. 

(g) Suspension or revocation 

The designation of a certified development 
company as a premier certified lender may be 
suspended or revoked if the Administration de-
termines that the company— 

(1) has not continued to meet the criteria for 
eligibility under subsection (b) of this section; 

(2) has not established or maintained the 
loss reserve required under subsection (c) of 
this section; 

(3) is failing to adhere to the Administra-
tion’s rules and regulations; or 

(4) is violating any other applicable provi-
sion of law. 

(h) Effect of suspension or revocation 

A suspension or revocation under subsection 
(g) of this section shall not affect any outstand-
ing debenture guarantee. 

(i) Program goals 

Each certified development company partici-
pating in the program under this section shall 
establish a goal of processing a minimum of not 
less than 50 percent of the loan applications for 
assistance under section 697a of this title pursu-
ant to the program authorized under this sec-
tion. 

(j) Report 

Not later than 1 year after October 22, 1994, 
and annually thereafter, the Administration 
shall report to the Committees on Small Busi-
ness of the Senate and the House of Representa-
tives on the implementation of this section. 
Each report shall include— 

(1) the number of certified development com-
panies designated as premier certified lenders; 

(2) the debenture guarantee volume of such 
companies; 

(3) a comparison of the loss rate for premier 
certified lenders to the loss rate for accredited 
and other lenders, specifically comparing de-
fault rates and recovery rates on liquidations; 
and 

(4) such other information as the Adminis-
tration deems appropriate. 

(Pub. L. 85–699, title V, § 508, as added and 
amended Pub. L. 103–403, title II, § 217, Oct. 22, 
1994, 108 Stat. 4185; Pub. L. 105–135, title II, 
§ 223(a), Dec. 2, 1997, 111 Stat. 2604; Pub. L. 
106–554, § 1(a)(9) [title III, §§ 305, 306], Dec. 21, 2000, 
114 Stat. 2763, 2763A–685.) 

CODIFICATION 

October 22, 1994, referred to in subsec. (j), was in the 

original ‘‘the date of enactment of this Act’’, which was 

translated as meaning the date of enactment of Pub. L. 

103–403, which enacted this section, to reflect the prob-

able intent of Congress. 

AMENDMENTS 

2000—Pub. L. 106–554, § 1(a)(9) [title III, § 305], repealed 

Pub. L. 103–403, § 217(b). See 1994 Amendment note 

below. 
Subsec. (a). Pub. L. 106–554, § 1(a)(9) [title III, § 306(1)], 

substituted ‘‘The’’ for ‘‘On a pilot program basis, the’’. 
Subsecs. (d), (e). Pub. L. 106–554, § 1(a)(9) [title III, 

§ 306(2), (5)], added heading and text of subsec. (d) and 

redesignated former subsec. (d) as (e). Former subsec. 

(e) redesignated (f). 
Subsec. (f). Pub. L. 106–554, § 1(a)(9) [title III, § 306(2), 

(3)], redesignated subsec. (e) as (f) and substituted ‘‘sub-

section (g)’’ for ‘‘subsection (f)’’. Former subsec. (f) re-

designated (g). 
Subsec. (g). Pub. L. 106–554, § 1(a)(9) [title III, § 306(2)], 

redesignated subsec. (f) as (g). Former subsec. (g) redes-

ignated (h). 
Subsec. (h). Pub. L. 106–554, § 1(a)(9) [title III, § 306(2), 

(4)], redesignated subsec. (g) as (h) and substituted 

‘‘subsection (g)’’ for ‘‘subsection (f)’’. Former subsec. 

(h) redesignated (i). 
Subsecs. (i), (j). Pub. L. 106–554, § 1(a)(9) [title III, 

§ 306(2)], redesignated subsecs. (h) and (i) as (i) and (j), 

respectively. 
1997—Subsec. (a). Pub. L. 105–135, § 223(a)(1), struck 

out ‘‘not more than 15’’ before ‘‘certified development 

companies’’. 
Subsec. (b)(2). Pub. L. 105–135, § 223(a)(2)(A)(i), struck 

out ‘‘if such company’’ after ‘‘premier certified lender’’ 

in introductory provisions. 
Subsec. (b)(2)(A), (B). Pub. L. 105–135, § 223(a)(2)(A)(ii), 

added subpars. (A) and (B) and struck out former sub-

pars. (A) and (B) which read as follows: 
‘‘(A) has been an active participant in the accredited 

lenders program during the 12-month period preceding 

the date on which the company submits an application 

under paragraph (1), except that, prior to January 1, 

1996, the Administration may waive this requirement if 

the company is qualified to participate in the accred-

ited lenders program; 
‘‘(B) has a history of submitting to the Administra-

tion adequately analyzed debenture guarantee applica-

tion packages; and’’. 
Subsec. (b)(2)(C). Pub. L. 105–135, § 223(a)(2)(A)(iii), in-

serted ‘‘if the company’’ before ‘‘agrees to assume’’ and 

substituted ‘‘; and’’ for period at end. 
Subsec. (b)(2)(D). Pub. L. 105–135, § 223(a)(2)(A)(iv), 

added subpar. (D). 
Subsec. (b)(3). Pub. L. 105–135, § 223(a)(2)(B), added par. 

(3). 
Subsec. (c). Pub. L. 105–135, § 223(a)(3), added subsec. 

(c) and struck out heading and text of former subsec. 

(c). Text read as follows: 
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‘‘(1) ESTABLISHMENT.—A company designated as a pre-

mier certified lender shall establish a loss reserve for 

financings approved pursuant to this section. 

‘‘(2) AMOUNT.—The amount of the loss reserve shall be 

based upon the greater of— 

‘‘(A) the historic loss rate on debentures issued by 

such company; or 

‘‘(B) 10 percent of the amount of the company’s ex-

posure as determined under subsection (b)(2)(C) of 

this section. 

‘‘(3) ASSETS.—The loss reserve shall be comprised of 

segregated assets of the company which shall be securi-

tized in favor of the Administration. 

‘‘(4) CONTRIBUTIONS.—The company shall make con-

tributions to the loss reserve in the following amounts 

and at the following intervals: 

‘‘(A) 50 percent when a debenture is closed. 

‘‘(B) 25 percent not later than 1 year after a deben-

ture is closed. 

‘‘(C) 25 percent not later than 2 years after a deben-

ture is closed.’’ 

Subsec. (d)(1). Pub. L. 105–135, § 223(a)(4), substituted 

‘‘to approve, authorize, close, service, foreclose, liti-

gate (except that the Administration may monitor the 

conduct of any such litigation to which a premier cer-

tified lender is a party), and liquidate loans’’ for ‘‘to 

approve loans’’. 

Subsec. (f). Pub. L. 105–135, § 223(a)(5), substituted 

‘‘certified development company’’ for ‘‘State or local 

development company’’ in introductory provisions. 

Subsec. (g). Pub. L. 105–135, § 223(a)(6), substituted 

‘‘revocation’’ for ‘‘designation’’ in heading. 

Subsec. (h). Pub. L. 105–135, § 223(a)(7), added subsec. 

(h) and struck out heading and text of former subsec. 

(h). Text read as follows: ‘‘Not later than 180 days after 

October 22, 1994, the Administration shall promulgate 

regulations to carry out this section.’’ 

Subsec. (i)(3). Pub. L. 105–135, § 223(a)(8), substituted 

‘‘other lenders, specifically comparing default rates 

and recovery rates on liquidations’’ for ‘‘other lend-

ers’’. 

1994—Pub. L. 103–403, § 217(b), which directed repeal of 

this section effective Oct. 1, 2000, and was repealed by 

section 1(a)(9) [title III, § 305] of Pub. L. 106–554, was not 

executed to reflect the probable intent of Congress and 

the amendments to this section by section 1(a)(9) [title 

III, § 306] of Pub. L. 106–554. See Termination Date note 

below. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

TERMINATION DATE 

Section 217(b) of Pub. L. 103–403, as amended by Pub. 

L. 105–135, title II, § 223(c), Dec. 2, 1997, 111 Stat. 2606, 

which provided that this section was to be repealed ef-

fective Oct. 1, 2000, was repealed by Pub. L. 106–554, 

§ 1(a)(9) [title III, § 305], Dec. 21, 2000, 114 Stat. 2763, 

2763A–685. 

REGULATIONS 

Section 223(b) of Pub. L. 105–135 provided that: ‘‘The 

Administrator shall— 

‘‘(1) not later than 150 days after the date of enact-

ment of this Act [Dec. 2, 1997], promulgate regula-

tions to carry out the amendments made by sub-

section (a) [amending this section]; and 

‘‘(2) not later than 180 days after the date of enact-

ment of this Act, issue program guidelines and fully 

implement the amendments made by subsection (a).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 697g of this title. 

§ 697f. Prepayment of development company de-
bentures 

(a) In general 

(1) Prepayment authorized 

Subject to the requirements set forth in sub-
section (b) of this section, an issuer of a deben-
ture purchased by the Federal Financing Bank 
and guaranteed by the Administration under 
this chapter may, at the election of the bor-
rower (in the case of a loan under section 697 
of this title) or the issuer (in the case of a 
small business investment company) and with 
the approval of the Administration, prepay 
such debenture in accordance with the provi-
sions of this section. 

(2) Procedure 

(A) In general 

In making a prepayment under paragraph 
(1)— 

(i) the borrower (in the case of a loan 
under section 697 of this title) or the issuer 
(in the case of a small business investment 
company) shall pay to the Federal Financ-
ing Bank an amount that is equal to the 
sum of the unpaid principal balance due on 
the debenture as of the date of the prepay-
ment (plus accrued interest at the coupon 
rate on the debenture) and the amount of 
the repurchase premium described in sub-
paragraph (B); and 

(ii) the Administration shall pay to the 
Federal Financing Bank the difference be-
tween the repurchase premium paid by the 
borrower under this subsection and the re-
purchase premium that the Federal Fi-
nancing Bank would otherwise have re-
ceived. 

(B) Repurchase premium 

(i) In general 

For purposes of subparagraph (A)(i), the 
repurchase premium is the amount equal 
to the product of— 

(I) the unpaid principal balance due on 
the debenture on the date of prepay-
ment; and 

(II) the applicable percentage rate, as 
determined in accordance with clauses 
(ii) and (iii). 

(ii) Applicable percentage rate 

For purposes of clause (i)(II), the appli-
cable percentage rate means— 

(I) with respect to a 10-year term loan, 
8.5 percent; 

(II) with respect to a 15-year term loan, 
9.5 percent; 

(III) with respect to a 20-year term 
loan, 10.5 percent; and 

(IV) with respect to a 25-year term 
loan, 11.5 percent. 

(iii) Adjustments to applicable percentage 
rate 

The percentage rates described in clause 
(ii) shall be increased or decreased by the 
Administration by a factor not to exceed 
one-third, if the same factor is applied in 
each case and if the Administration deter-
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mines that an adjustment is necessary, 
based on the number of borrowers having 
given notice of their intent to participate, 
in order to make the program (including 
the amounts appropriated for this purpose 
under Public Law 103–317) result in no sub-
stantial net gain or loss of revenue to the 
Federal Financing Bank or to the Admin-
istration. Amounts collected in excess of 
the amount necessary to ensure revenue 
neutrality shall be refunded to the borrow-
ers. 

(b) Requirements 

For purposes of subsection (a) of this section, 
the requirements of this subsection are that— 

(1) the debenture is outstanding and neither 
the loan that secures the debenture, if any, 
nor the debenture is in default on the date on 
which the prepayment is made; 

(2) State, local, or personal funds, or the pro-
ceeds of a refinancing in accordance with sub-
section (d) of this section under the programs 
authorized by this subchapter, are used to pre-
pay or roll over the debenture; and 

(3) with respect to a debenture issued under 
section 697 of this title, the issuer certifies 
that the benefits, net of fees and expenses au-
thorized herein, associated with prepayment 
of the debenture are entirely passed through 
to the borrower. 

(c) No prepayment fees or penalties 

No fees or penalties other than those specified 
in this section may be imposed on the issuer, the 
borrower, the Administration, or any fund or ac-
count administered by the Administration as 
the result of a prepayment under this section. 

(d) Refinancing limitations 

(1) In general 

The refinancing of a debenture under sec-
tions 697a and 697b of this title, in accordance 
with subsection (b)(2) of this section— 

(A) shall not exceed the amount necessary 
to prepay existing debentures, including all 
costs associated with the refinancing and 
any applicable prepayment penalty or repur-
chase premium; and 

(B) except as provided in paragraphs (2) 
and (3), shall be subject to the provisions of 
sections 697a and 697b of this title and the 
rules and regulations promulgated there-
under, including rules and regulations gov-
erning payment of authorized expenses, com-
missions, fees, and discounts to brokers and 
dealers in trust certificates issued pursuant 
to section 697b of this title. 

(2) Job creation 

An applicant for refinancing under section 
697a of this title of a loan made pursuant to 
section 697 of this title shall not be required to 
demonstrate that a requisite number of jobs 
will be created with the proceeds of a refinanc-
ing. 

(3) Loan processing fee 

To cover the cost of loan packaging, process-
ing, and other administrative functions, a de-
velopment company that provides refinancing 
under subsection (b)(2) of this section may im-

pose a one-time loan processing fee, not to ex-
ceed 0.5 percent of the principal amount of the 
loan. 

(4) New debentures 

Issuers of debentures under subchapter III of 
this chapter may issue new debentures in ac-
cordance with such subchapter in order to pre-
pay existing debentures as authorized in this 
section. 

(5) Preliminary notice 

(A) In general 

The Administration shall use certified 
mail and other reasonable means to notify 
each eligible borrower of the prepayment 
program provided in this subchapter. Each 
preliminary notice shall specify the range 
and dollar amount of repurchase premiums 
which could be required of that borrower in 
order to participate in the program. In car-
rying out this program, the Administration 
shall provide a period of not less than 45 
days following the receipt of such notice by 
the borrower during which the borrower 
must notify the Administration of the bor-
rower’s intent to participate in the program. 
The Administration shall require that a bor-
rower who gives notice of its intent to par-
ticipate to make an earnest money deposit 
of $1,000 which shall not be refundable but 
which shall be credited toward the final re-
purchase premium. 

(B) ‘‘Borrower’’ defined 

For purposes of this paragraph, the term 
‘‘borrower’’, in the case of a small business 
investment company or a specialized small 
business investment company, means ‘‘is-
suer’’. 

(6) Final notice 

Based upon the response to the preliminary 
notice under paragraph (5), the Administra-
tion shall make a final computation of the 
necessary prepayment premiums and shall no-
tify each qualified respondent of the results of 
such computation. Each qualified respondent 
shall be afforded not less than 4 months to 
complete the prepayment. 

(e) Definitions 

For purposes of this section— 
(1) the term ‘‘issuer’’ means— 

(A) the qualified State or local develop-
ment company that issued a debenture pur-
suant to section 697 of this title, which has 
been purchased by the Federal Financing 
Bank; and 

(B) a small business investment company 
licensed pursuant to section 681 of this title; 
or 

(2) the term ‘‘borrower’’ means a small busi-
ness concern whose loan secures a debenture 
issued pursuant to section 697 of this title. 

(f) Regulations 

Not later than 30 days after October 22, 1994, 
the Administration shall promulgate such regu-
lations as may be necessary to carry out this 
section. 

(g) Authorization 

There are authorized to be appropriated 
$30,000,000 to carry out the provisions of The 
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Small Business Prepayment Penalty Relief Act 
of 1994. 

(Pub. L. 85–699, title V, § 509, as added Pub. L. 
103–403, title V, § 503, Oct. 22, 1994, 108 Stat. 4199; 
amended Pub. L. 104–208, div. D, title II, 
§ 208(h)(1)(H), Sept. 30, 1996, 110 Stat. 3009–747.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a)(1), see References in Text note set out under 

section 661 of this title. 

Public Law 103–317, referred to in subsec. (a)(2)(B)(iii), 

is Pub. L. 103–317, Aug. 26, 1994, 108 Stat. 1724, known as 

the Departments of Commerce, Justice, and State, The 

Judiciary, and Related Agencies Appropriations Act, 

1995. For complete classification of this Act to the 

Code, see Tables. 

The Small Business Prepayment Penalty Relief Act 

of 1994, referred to in subsec. (g), is title V of Pub. L. 

103–403, Oct. 22, 1994, 108 Stat. 4198, which enacted this 

section and provisions set out as notes under this sec-

tion and section 661 of this title. For complete classi-

fication of this Act to the Code, see Short Title of 1994 

Amendment note set out under section 661 of this title 

and Tables. 

AMENDMENTS 

1996—Subsec. (a)(1). Pub. L. 104–208, § 208(h)(1)(H)(i), 

struck out at end ‘‘A small business investment com-

pany operating under the authority of section 681(d) of 

this title that has issued a debenture that was pur-

chased by and is held by the Administration, may, 

under the same terms and conditions, prepay such de-

benture, and the penalty as provided in this section, 

and shall thereafter be immediately eligible to apply 

for additional assistance from the Administration.’’ 

Subsec. (e)(1)(B). Pub. L. 104–208, § 208(h)(1)(H)(ii), sub-

stituted ‘‘section 681 of this title’’ for ‘‘subsection (c) or 

(d) of section 681 of this title’’. 

INTENTION OF CONGRESS 

Section 502 of title V of Pub. L. 103–403 provided that: 

‘‘(a) IN GENERAL.—The Small Business Administra-

tion shall fully utilize the $30,000,000 appropriated in 

Public Law 103–317 [108 Stat. 1724] to reduce, in accord-

ance with this title [enacting this section and provi-

sions set out as a note under section 661 of this title] 

and the amendments made by this title, prepayment 

penalties imposed in connection with debentures issued 

under— 

‘‘(1) section 303 or 503 of the Small Business Invest-

ment Act of 1958 [15 U.S.C. 683, 697], which have been 

purchased by the Federal Financing Bank; and 

‘‘(2) title III [probably means title III of Pub. L. 

85–699, which is classified to section 681 et seq. of this 

title] to companies operating under section 301(d) of 

such Act [15 U.S.C. 681(d)], which have been purchased 

by the Small Business Administration. 

‘‘(b) EQUAL OPPORTUNITY.—In order to provide an 

equal opportunity to participate in the program au-

thorized under this title, the Small Business Adminis-

tration shall afford each borrower or issuer of a deben-

ture subject to this title, not less than 45 days to elect 

to participate and to provide an earnest money deposit. 

The Administration shall subsequently allow a period 

of not less than 4 months, during which those borrow-

ers or issuers that elect to participate shall be allowed 

to complete the prepayment process. 

‘‘(c) RESTRICTIONS ON PARTICIPATION.—In no event 

shall the Small Business Administration— 

‘‘(1) allow any borrower or issuer to participate in 

the program if the borrower or issuer fails to— 

‘‘(A) make a timely election and provide the de-

posit on a timely basis; or 

‘‘(B) complete the prepayment process within the 

required time; or 

‘‘(2) allow any borrower or issuer to participate in 

the program at a percentage rate other than the rate 

finally determined to be applicable to all other bor-

rowers or issuers with similar terms of years.’’ 

§ 697g. Foreclosure and liquidation of loans 

(a) Delegation of authority 

In accordance with this section, the Adminis-
tration shall delegate to any qualified State or 
local development company (as defined in sec-
tion 697(e) of this title) that meets the eligi-
bility requirements of subsection (b)(1) of this 
section the authority to foreclose and liquidate, 
or to otherwise treat in accordance with this 
section, defaulted loans in its portfolio that are 
funded with the proceeds of debentures guaran-
teed by the Administration under section 697 of 
this title. 

(b) Eligibility for delegation 

(1) Requirements 

A qualified State or local development com-
pany shall be eligible for a delegation of au-
thority under subsection (a) of this section if— 

(A) the company— 
(i) has participated in the loan liquida-

tion pilot program established by the 
Small Business Programs Improvement 
Act of 1996 (15 U.S.C. 695 note), as in effect 
on the day before promulgation of final 
regulations by the Administration imple-
menting this section; 

(ii) is participating in the Premier Cer-
tified Lenders Program under section 697e 
of this title; or 

(iii) during the 3 fiscal years imme-
diately prior to seeking such a delegation, 
has made an average of not less than 10 
loans per year that are funded with the 
proceeds of debentures guaranteed under 
section 697 of this title; and 

(B) the company— 
(i) has one or more employees— 

(I) with not less than 2 years of sub-
stantive, decision-making experience in 
administering the liquidation and work-
out of problem loans secured in a manner 
substantially similar to loans funded 
with the proceeds of debentures guaran-
teed under section 697 of this title; and 

(II) who have completed a training pro-
gram on loan liquidation developed by 
the Administration in conjunction with 
qualified State and local development 
companies that meet the requirements 
of this paragraph; or 

(ii) submits to the Administration docu-
mentation demonstrating that the com-
pany has contracted with a qualified third- 
party to perform any liquidation activities 
and secures the approval of the contract 
by the Administration with respect to the 
qualifications of the contractor and the 
terms and conditions of liquidation activi-
ties. 

(2) Confirmation 

On request the Administration shall exam-
ine the qualifications of any company de-
scribed in subsection (a) of this section to de-
termine if such company is eligible for the 
delegation of authority under this section. If 



Page 834 TITLE 15—COMMERCE AND TRADE § 697g 

1 So in original. Probably should be ‘‘subsection’’. 

the Administration determines that a com-
pany is not eligible, the Administration shall 
provide the company with the reasons for such 
ineligibility. 

(c) Scope of delegated authority 

(1) In general 

Each qualified State or local development 
company to which the Administration dele-
gates authority under section 1 (a) may with 
respect to any loan described in subsection (a) 
of this section— 

(A) perform all liquidation and foreclosure 
functions, including the purchase in accord-
ance with this subsection of any other in-
debtedness secured by the property securing 
the loan, in a reasonable and sound manner 
according to commercially accepted prac-
tices, pursuant to a liquidation plan ap-
proved in advance by the Administration 
under paragraph (2)(A); 

(B) litigate any matter relating to the per-
formance of the functions described in sub-
paragraph (A), except that the Administra-
tion may— 

(i) defend or bring any claim if— 
(I) the outcome of the litigation may 

adversely affect the Administration’s 
management of the loan program estab-
lished under section 696 of this title; or 

(II) the Administration is entitled to 
legal remedies not available to a quali-
fied State or local development company 
and such remedies will benefit either the 
Administration or the qualified State or 
local development company; or 

(ii) oversee the conduct of any such liti-
gation; and 

(C) take other appropriate actions to miti-
gate loan losses in lieu of total liquidation 
or foreclosures, including the restructuring 
of a loan in accordance with prudent loan 
servicing practices and pursuant to a work-
out plan approved in advance by the Admin-
istration under paragraph (2)(C). 

(2) Administration approval 

(A) Liquidation plan 

(i) In general 

Before carrying out functions described 
in paragraph (1)(A), a qualified State or 
local development company shall submit 
to the Administration a proposed liquida-
tion plan. 

(ii) Administration action on plan 

(I) Timing 

Not later than 15 business days after a 
liquidation plan is received by the Ad-
ministration under clause (i), the Ad-
ministration shall approve or reject the 
plan. 

(II) Notice of no decision 

With respect to any plan that cannot 
be approved or denied within the 15-day 
period required by subclause (I), the Ad-
ministration shall within such period 

provide in accordance with subparagraph 
(E) notice to the company that submit-
ted the plan. 

(iii) Routine actions 

In carrying out functions described in 
paragraph (1)(A), a qualified State or local 
development company may undertake rou-
tine actions not addressed in a liquidation 
plan without obtaining additional ap-
proval from the Administration. 

(B) Purchase of indebtedness 

(i) In general 

In carrying out functions described in 
paragraph (1)(A), a qualified State or local 
development company shall submit to the 
Administration a request for written ap-
proval before committing the Administra-
tion to the purchase of any other indebted-
ness secured by the property securing a de-
faulted loan. 

(ii) Administration action on request 

(I) Timing 

Not later than 15 business days after 
receiving a request under clause (i), the 
Administration shall approve or deny 
the request. 

(II) Notice of no decision 

With respect to any request that can-
not be approved or denied within the 15- 
day period required by subclause (I), the 
Administration shall within such period 
provide in accordance with subparagraph 
(E) notice to the company that submit-
ted the request. 

(C) Workout plan 

(i) In general 

In carrying out functions described in 
paragraph (1)(C), a qualified State or local 
development company shall submit to the 
Administration a proposed workout plan. 

(ii) Administration action on plan 

(I) Timing 

Not later than 15 business days after a 
workout plan is received by the Adminis-
tration under clause (i), the Administra-
tion shall approve or reject the plan. 

(II) Notice of no decision 

With respect to any workout plan that 
cannot be approved or denied within the 
15-day period required by subclause (I), 
the Administration shall within such pe-
riod provide in accordance with subpara-
graph (E) notice to the company that 
submitted the plan. 

(D) Compromise of indebtedness 

In carrying out functions described in 
paragraph (1)(A), a qualified State or local 
development company may— 

(i) consider an offer made by an obligor 
to compromise the debt for less than the 
full amount owing; and 

(ii) pursuant to such an offer, release any 
obligor or other party contingently liable, 
if the company secures the written ap-
proval of the Administration. 
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(E) Contents of notice of no decision 

Any notice provided by the Administration 
under subparagraph (A)(ii)(II), (B)(ii)(II), or 
(C)(ii)(II)— 

(i) shall be in writing; 
(ii) shall state the specific reason for the 

Administration’s inability to act on a plan 
or request; 

(iii) shall include an estimate of the ad-
ditional time required by the Administra-
tion to act on the plan or request; and 

(iv) if the Administration cannot act be-
cause insufficient information or docu-
mentation was provided by the company 
submitting the plan or request, shall speci-
fy the nature of such additional informa-
tion or documentation. 

(3) Conflict of interest 

In carrying out functions described in para-
graph (1), a qualified State or local develop-
ment company shall take no action that would 
result in an actual or apparent conflict of in-
terest between the company (or any employee 
of the company) and any third party lender, 
associate of a third party lender, or any other 
person participating in a liquidation, fore-
closure, or loss mitigation action. 

(d) Suspension or revocation of authority 

The Administration may revoke or suspend a 
delegation of authority under this section to 
any qualified State or local development com-
pany, if the Administration determines that the 
company— 

(1) does not meet the requirements of sub-
section (b)(1) of this section; 

(2) has violated any applicable rule or regu-
lation of the Administration or any other ap-
plicable law; or 

(3) fails to comply with any reporting re-
quirement that may be established by the Ad-
ministration relating to carrying out of func-
tions described in paragraph (1). 

(e) Report 

(1) In general 

Based on information provided by qualified 
State and local development companies and 
the Administration, the Administration shall 
annually submit to the Committees on Small 
Business of the House of Representatives and 
of the Senate a report on the results of delega-
tion of authority under this section. 

(2) Contents 

Each report submitted under paragraph (1) 
shall include the following information: 

(A) With respect to each loan foreclosed or 
liquidated by a qualified State or local de-
velopment company under this section, or 
for which losses were otherwise mitigated by 
the company pursuant to a workout plan 
under this section— 

(i) the total cost of the project financed 
with the loan; 

(ii) the total original dollar amount 
guaranteed by the Administration; 

(iii) the total dollar amount of the loan 
at the time of liquidation, foreclosure, or 
mitigation of loss; 

(iv) the total dollar losses resulting from 
the liquidation, foreclosure, or mitigation 
of loss; and 

(v) the total recoveries resulting from 
the liquidation, foreclosure, or mitigation 
of loss, both as a percentage of the amount 
guaranteed and the total cost of the 
project financed. 

(B) With respect to each qualified State or 
local development company to which au-
thority is delegated under this section, the 
totals of each of the amounts described in 
clauses (i) through (v) of subparagraph (A). 

(C) With respect to all loans subject to 
foreclosure, liquidation, or mitigation under 
this section, the totals of each of the 
amounts described in clauses (i) through (v) 
of subparagraph (A). 

(D) A comparison between— 
(i) the information provided under sub-

paragraph (C) with respect to the 12-month 
period preceding the date on which the re-
port is submitted; and 

(ii) the same information with respect to 
loans foreclosed and liquidated, or other-
wise treated, by the Administration during 
the same period. 

(E) The number of times that the Adminis-
tration has failed to approve or reject a liq-
uidation plan in accordance with subpara-
graph (A)(i), a workout plan in accordance 
with subparagraph (C)(i), or to approve or 
deny a request for purchase of indebtedness 
under subparagraph (B)(i), including specific 
information regarding the reasons for the 
Administration’s failure and any delays that 
resulted. 

(Pub. L. 85–699, title V, § 510, as added Pub. L. 
106–554, § 1(a)(9) [title III, § 307(a)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–685.) 

REFERENCES IN TEXT 

The Small Business Programs Improvement Act of 

1996, referred to in subsec. (b)(1)(A)(i), is Pub. L. 104–208, 

div. D, Sept. 30, 1996, 110 Stat. 3009–724. Provisions relat-

ing to loan liquidation pilot program are contained in 

section 204 of title II of div. D of Pub. L. 104–208, which 

is set out as a note under section 695 of this title. For 

complete classification of this Act to the Code, see 

Short Title of 1996 Amendment note set out under sec-

tion 631 of this title and Tables. 

REGULATIONS 

Pub. L. 106–554, § 1(a)(9) [title III, § 307(b)], Dec. 21, 

2000, 114 Stat. 2763, 2763A–689, provided that: 

‘‘(1) IN GENERAL.—Not later than 150 days after the 

date of the enactment of this Act [Dec. 21, 2000], the Ad-

ministrator shall issue such regulations as may be nec-

essary to carry out section 510 of the Small Business 

Investment Act of 1958 [15 U.S.C. 697g], as added by sub-

section (a) of this section. 

‘‘(2) TERMINATION OF PILOT PROGRAM.—Beginning on 

the date on which final regulations are issued under 

paragraph (1), section 204 of the Small Business Pro-

grams Improvement Act of 1996 [Pub. L. 104–208, div. D] 

(15 U.S.C. 695 note) shall cease to have effect.’’ 

CHAPTER 15—ECONOMIC RECOVERY 

SUBCHAPTER I—GENERALLY 

Sec. 

701 to 712. Omitted or Repealed. 

712a. Limitation of obligations for administra-

tive expenses of certain agencies; limi-

tation on life of certain agencies. 

713 to 713a–3. Omitted or Repealed. 
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Sec. 

713a–4. Obligations of Commodity Credit Cor-

poration; issuance; sale; purchase; re-

demption; etc. 

713a–5. Exemption of Commodity Credit Cor-

poration and its obligations from tax-

ation. 

713a–6. Sale of surplus agricultural commodities 

to foreign governments. 

713a–7. Exchange of surplus agricultural com-

modities for reserve stocks of strategic 

materials. 

713a–8. Omitted. 

713a–9. Reimbursement of corporation from 

funds of Government agencies for serv-

ices, losses, operating costs, or com-

modities purchased. 

713a–10. Omitted. 

713a–11. Annual appropriations to reimburse 

Commodity Credit Corporation for net 

realized loss. 

713a–11a. Interest prohibited when reimbursing 

Corporation for net realized losses. 

713a–12. Deposit of net realized gain of Commod-

ity Credit Corporation in Treasury. 

713a–13. Policies and procedures for minimum ac-

quisition of stocks by Commodity 

Credit Corporation, encouragement of 

marketing through private trade chan-

nels and procurement of maximum re-

turns in marketplace for producers and 

Corporation. 

713a–14. Dairy export incentive program. 

(a) Establishment and operation. 

(b) Payments to entity that sells 

for export United States dairy 

products; bid basis; criteria 

for acceptance or rejection of 

bids. 

(c) Rules and regulations. 

(d) Payments under program to be 

made in cash or commodities. 

(e) Payment rates; publication in 

Federal Register or other pub-

lic announcement. 

(f) Required funding. 

713b. Repealed. 

713c. Federal Surplus Commodities Corpora-

tion; continuance of existence; pur-

chase and distribution of surplus agri-

cultural commodities. 

713c–1. Annual report to Congress by Federal 

Surplus Commodities Corporation. 

713c–2. Purchase and distribution of surplus 

fishery products. 

713c–3. Promotion of the free flow of domesti-

cally produced fishery products. 

(a) Definitions. 

(b) Transfer of funds. 

(c) Fisheries research and develop-

ment projects. 

(d) National fisheries research and 

development program. 

(e) Allocation of fund moneys. 

SUBCHAPTER II—COMMODITY CREDIT 

CORPORATION 

714. Creation and purpose of Corporation. 

714a. Location of offices. 

714b. General powers of Corporation. 

714c. Specific powers of Corporation. 

714d. Laws applicable to Corporation. 

714e. Capital stock; amount; interest. 

714f. Use of funds. 

714g. Board of Directors. 

(a) Composition; appointment, ten-

ure and compensation; 

quorum; duties. 

Sec. 

(b) Advisory board; composition, 

tenure and compensation; 

meetings; duties. 
714h. Officers and employees; appointment; 

duties. 
714i. Cooperation with other governmental 

agencies. 
714j. Utilization of associations and trade fa-

cilities. 
714k. Records; annual report. 
714l. Interest of Members of Congress. 
714m. Crimes and offenses. 

(a) False statements; overvaluation 

of securities. 

(b) Embezzlement, etc.; false en-

tries; fraudulent issue of obli-

gations of Corporation. 

(c) Larceny; conversion of prop-

erty. 

(d) Conspiracy to commit offense. 

(e) General statutes applicable. 

(f) Use of words ‘‘Commodity Cred-

it Corporation’’. 
714n. Transfer of assets of Commodity Credit 

Corporation, a Delaware corporation. 
714o. Dissolution of Delaware corporation. 
714p. Release of innocent purchasers of con-

verted goods. 

SUBCHAPTER I—GENERALLY 

§ 701. Omitted 

CODIFICATION 

Section was section 1 of the National Industrial Re-

covery Act of June 16, 1933, ch. 90, 48 Stat. 195, as 

amended and modified by act June 14, 1935, ch. 246, 49 

Stat. 375, which declared a national emergency and laid 

down policy objectives for the industrial recovery. 

After the act was held unconstitutional in A. L. A. 

Schechter Poultry Corporation v. U.S. (N.Y. 1935, 55 S.Ct. 

837, 295 U.S. 495, 79 L.Ed. 1570, 97 A.L.R. 947), the Na-

tional Recovery Administration was terminated and its 

functions and agencies transferred by Executive Orders 

Nos. 7252 and 7323, set out under sections 703 to 712 of 

this title. 

§§ 702 to 702f. Repealed. Pub. L. 89–554, § 8(a), 
Sept. 6, 1966, 80 Stat. 648 

Section 702, act June 16, 1933, ch. 90, § 2, 48 Stat. 195, 

and sections 702a to 702f, act June 19, 1934, ch. 677, §§ 1–6, 

48 Stat. 1183, provided for establishment of agencies to 

administer the National Industrial Recovery Act dur-

ing period of emergency and for regulation of em-

ployer-employee relations. 

§§ 703 to 712. Omitted 

CODIFICATION 

Sections 703 to 712 of this title were sections 3 to 10, 

303, and 304 of the National Industrial Recovery Act of 

June 16, 1933, ch. 90, 48 Stat. 195, as amended and modi-

fied by act June 14, 1935, ch. 246, 49 Stat. 375. After the 

act was held unconstitutional in A. L. A. Schechter Poul-

try Corporation v. U.S. (N. Y. 1935, 55 S. Ct. 837, 295 U. S. 

495, 79 L. Ed. 1570, 97 A. L. R. 947), the National Recov-

ery Administration was terminated and its functions 

and agencies transferred by Executive Order Nos. 7252 

and 7323, set out below. For history of the Commodity 

Credit Corporation, the Electric Home and Farm Au-

thority, and the Export-Import Bank of Washington, 

see notes set out under section 712a of this title. 

EX. ORD. NO. 7252. TERMINATING THE NATIONAL RECOV-

ERY ADMINISTRATION AND TRANSFERRING CERTAIN 

AGENCIES AND FUNCTIONS THEREOF TO THE DEPART-

MENTS OF COMMERCE AND LABOR 

Ex. Ord. No. 7252, Dec. 21, 1935, provided: 



Page 837 TITLE 15—COMMERCE AND TRADE § 712a 

1. The National Recovery Administration and the of-

fice of Administrator thereof are hereby terminated. 

2. The Division of Review, the Division of Business 

Cooperation, and the Advisory Council, as constituted 

by Ex. Ord. No. 7075 of June 15, 1935, together with all 

of their officers and employees, files, records, equip-

ment, and property of every kind, are hereby trans-

ferred to the Department of Commerce. The Secretary 

of Commerce is authorized and directed, under the gen-

eral direction of the President, to appoint, employ, dis-

charge, and fix the compensation and define the duties 

and direct the conduct of all officers and employees en-

gaged in the administration of the agencies transferred 

by this Order to the Department of Commerce, to exer-

cise and perform in connection with the said agencies 

the functions and duties now exercised and performed, 

or authorized to be exercised and performed, by the Na-

tional Recovery Administration, to report to the Presi-

dent on all matters relating thereto, and to terminate 

the functions and duties of the said agencies not later 

than April 1, 1936. 

3. The Consumers’ Division, established within the 

National Recovery Administration by Executive Order 

No. 7120 of July 30, 1935, together with all of its officers 

and employees, files, records, equipment, and property 

of every kind, are hereby transferred to the Depart-

ment of Labor. The Secretary of Labor is authorized 

and directed, under the general direction of the Presi-

dent, to appoint, employ, discharge, and fix the com-

pensation and define the duties and direct the conduct 

of all officers and employees as may be engaged in the 

administration of the said Consumers’ Division, to ex-

ercise and perform in connection with said Consumers’ 

Division the functions and duties now exercised and 

performed, or authorized to be exercised and performed, 

by the National Recovery Administration, and to re-

port to the President on all matters relating thereto. 

4. No person transferred by this Order shall by such 

transfer acquire a civil service status. Any new ap-

pointments under this Order may be made without re-

gard to the Civil Service Rules and Regulations. 

5. All Orders and Regulations heretofore issued con-

cerning the administration of Title I of the National 

Industrial Recovery Act, as amended, are hereby modi-

fied to the extent necessary to make this Order fully ef-

fective. 

6. This Order shall become effective on January 1, 

1936. 

EXECUTIVE ORDER NO. 7323 

Ex. Ord. No. 7323, Mar. 26, 1936, 1 F.R. 69, created the 

Committee of Industrial Analysis to complete the sum-

mary of the results and accomplishments of the Na-

tional Industrial Recovery Administration and report 

thereon, which report was transmitted to the President 

on February 17, 1937. 

NATIONAL EMERGENCY COUNCIL 

National Emergency Council abolished and functions 

transferred to Executive Office of President and to Of-

fice of Education in Federal Security Agency by Reorg. 

Plan No. II of 1939, §§ 201(a), 301, eff. July 1, 1939, 4 F.R. 

2732, 53 Stat. 1434, 1435, set out in the Appendix to Title 

5, Government Organization and Employees. See also 

sections 401 to 404 of Reorg. Plan No. II of 1939, for pro-

visions relating to transfer of functions, records, prop-

erty, personnel, and funds. 

NATIONAL RESOURCES COMMITTEE 

National Resources Committee abolished and func-

tions and personnel transferred to National Resources 

Planning Board in Executive Office of President, which 

Board was also directed to wind up affairs of the Com-

mittee, by Reorg. Plan No. I of 1939, §§ 4, 5, eff. July 1, 

1939, 4 F.R. 2727, 2728, 53 Stat. 1423, 1424, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. See, also, sections 7 to 9 of 1939 Reorg. Plan for 

provisions relating to transfer of records, property, 

funds, and personnel. 

§ 712a. Limitation of obligations for administra-
tive expenses of certain agencies; limitation 
on life of certain agencies 

(a) Notwithstanding any other provision of 
law, none of the establishments or agencies 
named in subsection (b) of this section shall, 
after June 30, 1937, incur any obligations for ad-
ministrative expenses, except pursuant to an an-
nual appropriation specifically therefor, nor 
shall any such establishment or agency continue 
to function after said date unless established by 
or pursuant to law: Provided, That nothing con-
tained in this section shall be construed to ex-
tend the period during which any such establish-
ment or agency heretofore has been authorized 
by law to function. 

(b) [1., 2. Repealed] 3. Federal Housing Admin-
istration; 4. Federal Surplus Commodities Cor-
poration; 5. Export-Import Bank of the United 
States; 6. Second Export-Import Bank of Wash-
ington, District of Columbia; 7. Reconstruction 
Finance Corporation; 8. Electric Home and Farm 
Authority; 9. Commodity Credit Corporation; 10. 
Federal Emergency Administration of Public 
Works; [11. Repealed] 12. Reconstruction Fi-
nance Mortgage Company. 

(June 22, 1936, ch. 689, § 7, 49 Stat. 1647; Pub. L. 
87–353, § 3(l), Oct. 4, 1961, 75 Stat. 774; Pub. L. 
90–267, § 1(a), Mar. 13, 1968, 82 Stat. 47; Pub. L. 
101–73, title VII, § 741, Aug. 9, 1989, 103 Stat. 436.) 

AMENDMENTS 

1989—Subsec. (b). Pub. L. 101–73 struck out ‘‘1. Fed-

eral Home Loan Bank Board; 2. Home Owners’ Loan 

Corporation;’’ and ‘‘11. Federal Savings and Loan Insur-

ance Corporation;’’. 
1961—Subsec. (b). Pub. L. 87–353 struck out item 4. 

Federal Farm Mortgage Corporation and redesignated 

former items 5 to 13 as 4 to 12, respectively. 

TRANSFERS OF FUNCTIONS AND CHANGES IN NAMES 

Home Owners’ Loan Corporation, Federal Savings 

and Loan Insurance Corporation, and Federal Home 

Loan Bank Board consolidated into National Housing 

Agency during World War II by Ex. Ord. No. 9070, Feb. 

24, 1942. Subsequently, Home Owners’ Loan Corpora-

tion, Federal Savings and Loan Insurance Corporation, 

and Federal Home Loan Bank Board consolidated into 

Housing and Home Finance Agency by Reorg. Plan No. 

3 of 1947, eff. July 27, 1947, 12 F.R. 4981, 61 Stat. 954, 

which created Home Loan Bank Board as a constituent 

agency thereof and transferred to such Board functions 

of Federal Savings and Loan Insurance Corporation. 

Pursuant to act Aug. 11, 1955, ch. 783, title I, § 109(a)(3), 

69 Stat. 640, Home Loan Bank Board made an independ-

ent agency (including Federal Savings and Loan Insur-

ance Corporation) and its name changed to Federal 

Home Loan Bank Board. Home Owners’ Loan Corpora-

tion abolished by act June 30, 1953, ch. 170, § 21, 67 Stat. 

126. Federal Home Loan Bank Board abolished and its 

functions transferred, see sections 401 to 406 of Pub. L. 

101–73, set out as a note under section 1437 of Title 12, 

Banks and Banking. 
Federal Housing Administration consolidated into 

National Housing Agency during World War II by Ex. 

Ord. No. 9070, Feb. 24, 1942. Federal Housing Adminis-

tration subsequently consolidated into Housing and 

Home Finance Agency by Reorg. Plan No. 3 of 1947, eff. 

July 27, 1947, 12 F.R. 4981, 61 Stat. 954. Functions, pow-

ers, and duties of the Federal Housing Administration 

thereafter transferred to Secretary of Housing and 

Urban Development. See section 3534(a) of Title 42, The 

Public Health and Welfare. 
Federal Surplus Commodities Corporation, which was 

included in Surplus Marketing Administration by 
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Reorg. Plan No. III of 1940, § 5, eff. June 30, 1940, 5 F.R. 

2108, 54 Stat. 1232, consolidated into Agricultural Mar-

keting Administration by Ex. Ord. No. 9069, Feb. 23, 

1942. Agricultural Marketing Administration consoli-

dated into Food Distribution Administration of Depart-

ment of Agriculture by Ex. Ord. No. 9280, Dec. 5, 1942. 

Food Distribution Administration consolidated into 

War Food Administration in Department of Agriculture 

by Ex. Ord. No. 9322, Mar. 26, 1943, 8 F.R. 3807, as amend-

ed by Ex. Ord. No. 9334, Apr. 19, 1943, 8 F.R. 5423. War 

Food Administration terminated and functions trans-

ferred to Secretary of Agriculture by Ex. Ord. No. 9577, 

June 29, 1945, 10 F.R. 8087. Functions of Surplus Market-

ing Administration transferred to Secretary of Agri-

culture by Reorg. Plan No. 3 of 1946, § 501, eff. July 16, 

1946, 11 F.R. 7875, 60 Stat. 1097. 
Export-Import Bank of Washington was set out as 

one of several agencies for which Federal Loan Admin-

istrator should supervise administration and be respon-

sible for coordination of functions and activities by 

Reorg. Plan No. I of 1939, § 402, eff. July 1, 1939, 4 F.R. 

2730, 53 Stat. 1429, set out in the Appendix to Title 5, 

Government Organization and Employees. Bank termi-

nated by act July 31, 1945, ch. 341, § 10, 59 Stat. 529, and 

a new Export-Import Bank of Washington was created 

by such act, which is set out as chapter 6A (§ 635 et seq.) 

of Title 12, Banks and Banking. ‘‘Export-Import Bank 

of Washington’’ changed to ‘‘Export-Import Bank of the 

United States’’ to conform to such change in name in 

Act July 31, 1945, provided for in section 1(a) of Pub. L. 

90–267, Mar. 13, 1968, 82 Stat. 47. 
Second Export-Import Bank of Washington, D.C. was 

established under Ex. Ord. No. 6638, Mar. 9, 1934. Its 

commitments were transferred to Export-Import Bank 

of Washington (see above) and it was abolished by Ex. 

Ord. No. 7365, May 7, 1936, 1 F.R. 372. 
Federal Loan Agency’s and Federal Loan Administra-

tor’s functions and duties relating to Reconstruction 

Finance Corporation, Reconstruction Finance Mort-

gage Company, Electric Home and Farm Authority and 

Export-Import Bank of Washington, and other agen-

cies, transferred to Department of Commerce, during 

World War II, see Ex. Ord. No. 9071, Feb. 24, 1942, 7 F.R. 

1531. By act Feb. 24, 1945, ch. 4, 59 Stat. 5, former sec-

tions 1801 to 1805 of Title 12, Federal Loan Agency was 

reconstituted an independent establishment of Federal 

Government, and was abolished and its property and 

functions transferred to Reconstruction Finance Cor-

poration by act June 30, 1947, ch. 166, title II, § 204, 61 

Stat. 208. Section 6(a) of 1957 Reorg. Plan No. 1, eff. 

June 30, 1957, 22 F.R. 4633, 71 Stat. 647, set out as a note 

under section 601 of this title, abolished Reconstruction 

Finance Corporation. 
Electric Home and Farm Authority was set out as 

one of several agencies for which Federal Loan Admin-

istrator should supervise administration and be respon-

sible for coordination of functions and activities, by 

Reorg. Plan No. I of 1939, § 402, eff. July 1, 1939, 4 F.R. 

2730, 53 Stat. 1429, set out in the Appendix to Title 5, 

Government Organization and Employees. 
Electric Home and Farm Authority, Inc., was author-

ized by Ex. Ord. No. 6514, Dec. 19, 1933. Existence con-

tinued until February 1, 1937, by act Mar. 31, 1936, ch. 

163, § 1, 49 Stat. 1186; extended to ‘‘close of business on 

June 30, 1939’’ by act Jan. 26, 1937, ch. 6, § 2, 50 Stat. 5; 

to ‘‘June 30, 1941’’ by act Mar. 4, 1939, ch. 4, 53 Stat. 510 

and to Jan. 22, 1947, by act June 10, 1941, ch. 190, § 2, 55 

Stat. 248. Said Authority dissolved on Oct. 13, 1942, by 

Ex. Ord. No. 9256, Oct. 13, 1942, 7 F.R. 8334, and for pur-

poses of liquidation and payment of liabilities all as-

sets, funds, records, contracts, personnel, and property 

were transferred to former Reconstruction Finance 

Corporation. 
Commodity Credit Corporation, Federal Farm Mort-

gage Corporation, and Farm Credit Administration, 

and their functions and activities, together with their 

respective personnel, records, and property transferred 

to Department of Agriculture by Reorg. Plan No. I of 

1939, § 401, eff. July 1, 1939, 4 F.R. 2730, 53 Stat. 1429, set 

out in the Appendix to Title 5, Government Organiza-

tion and Employees. Administration of program of 
Commodity Credit Corporation and functions of Fed-
eral Surplus Commodities Corporation transferred to 
Secretary of Agriculture by Reorg. Plan No. 3 of 1946, 
§ 501, eff. July 16, 1946, 11 F.R. 7877, 60 Stat. 1100. See 
also notes under section 713 of this title. 

Federal Emergency Administration of Public Works, 
created by act June 16, 1933, ch. 90, title II, § 201, 48 
Stat. 200, transferred to Federal Works Agency to be 
administered as Public Works Administration by 
Reorg. Plan No. I of 1939, §§ 301 and 305, eff. July 1, 1939, 
4 F.R. 2729, 2730, 53 Stat. 1426, 1428. Federal Emergency 
Administration of Public Works further continued to 
June 30, 1940, by Res. of June 21, 1938, ch. 554, title II, 
§ 202, 52 Stat. 817. The act of June 16, 1933, ch. 90, title 
II, terminated June 30, 1943, by provisions of act June 
27, 1942, ch. 450, § 1, 56 Stat. 410. Ex. Ord. No. 9357, June 
30, 1943, 8 F.R. 9041, transferred functions of Public 
Works Administration to office of Federal Works Ad-
ministrator. 

For changes affecting other agencies enumerated in 
subsection (b) of this section, see Reorg. Plan No. I of 
1939, §§ 301, 305, 401, 402, eff. July 1, 1939, 4 F.R. 2729, 2730, 
53 Stat. 1426, 1428, 1429, and Reorg. Plan No. III of 1940, 
§ 5, eff. June 30, 1940, 5 F.R. 2108, 54 Stat. 1232. Reorga-
nization Plans I and III are set out in the Appendix to 
Title 5, Government Organization and Employees. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

Functions of corporations of Department of Agri-
culture, boards of directors and officers of such cor-
porations; Advisory Board of Commodity Credit Cor-
poration; and Farm Credit Administration or any agen-
cy, officer or entity of, under, or subject to the super-

vision of the Administration excepted from functions of 

officers, agencies and employees transferred to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, § 1, 

eff. June 4, 1953, 18 F.R. 3219, 67 Stat. 633, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

APPLICABILITY TO NATIONAL HOUSING AGENCY; 

TRANSFER OF FUNDS; REPORT TO CONGRESS 

Act May 3, 1945, ch. 106, title I, § 101, 59 Stat. 122, pro-

vided in part: ‘‘Section 7 of the First Deficiency Appro-

priation Act, 1936 [this section], shall continue to apply 

to administrative expenses of and for the constituent 

units of the National Housing Agency mentioned in 

said section 7 [this section] and shall also apply to such 

expenses of said National Housing Agency in connec-

tion with the functions and purposes of said constitu-

ent units, and none of the funds made available by this 

Act [act May 3, 1945, ch. 106, title I, § 101, 59 Stat. 106] 

for such administrative expenses shall be obligated or 

expended unless and until an appropriate appropriation 

account shall have been established therefor pursuant 

to an appropriation warrant or a covering warrant, and 

all such expenditures shall be accounted for and au-

dited in accordance with the Budget and Accounting 

Act, as amended [see chapters 11 and 35 of Title 31, 

Money and Finance]: Provided further, That the Admin-

istrator may, with the approval of the President of the 

United States, transfer to this authorization or to an 

authorization of a constituent unit from funds avail-

able for administrative expenses of the constituent 

units or the Office of the Administrator such additional 

sums as represent a consolidation in the Office of the 

Administrator or in a constituent unit of any of the ad-

ministrative functions of the National Housing Agency; 

but no such transfer of funds shall be made unless the 

consolidation will result in a reduction in manpower 

and a savings in administrative expenses, which sav-

ings shall not be used for administrative expenses but 

instead shall be returned to or remain in the funds 

from which administrative expenses are drawn under 

this authorization: Provided further, That a report of 

such transfers and the savings effected thereby shall be 

submitted to Congress in the annual budget.’’ 
Similar provisions were contained in acts June 26, 

1943, ch. 145, title I, § 101, 57 Stat. 184; June 27, 1944, ch. 

286, title I, § 101, 58 Stat. 375. 



Page 839 TITLE 15—COMMERCE AND TRADE § 713a–4 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 1406a. 

§ 713. Omitted 

CODIFICATION 

Section, acts Jan. 31, 1935, ch. 2, § 7, 49 Stat. 4; Jan. 26, 

1937, ch. 6, § 2(a), 50 Stat. 5; Mar. 4, 1939, ch. 5, § 1(a), 53 

Stat. 510; Dec. 23, 1943, ch. 383, 57 Stat. 643, was omitted 

as terminated by its own terms on June 30, 1948. It re-

lated to the Commodity Credit Corporation, which was 

recreated as a Federal corporation by section 714 of this 

title. 

Subsec. (a), continuing the Commodity Credit Cor-

poration, a Delaware corporation, until the close of 

business on June 30, 1948, authorizing the Corporation 

to use all its assets (including capital and net earnings 

therefrom and all moneys allocated to or borrowed by 

it) in the exercise of its functions as a United States 

agency, including the making of loans on agricultural 

commodities, and requiring the Corporation to main-

tain complete and accurate books of account and to de-

termine the procedures to be followed in the trans-

action of corporate business, was superseded by sec-

tions 714, 714b(a), (d), (l), and 714f of this title. 

Initial proviso clause of subsec. (b), ‘‘That the Cor-

poration shall continue to have the authority to make 

final and conclusive settlement and adjustment of any 

claims by or against the Corporation or the accounts of 

its fiscal officers’’ was superseded by section 714b(k) of 

this title. 

Remainder of section, relating to audit of financial 

transactions of the Corporation, was superseded by sec-

tions 841 to 870 of former Title 31 [see chapter 91 of 

Title 31, Money and Finance]. See, particularly, sec-

tions 846, 850 and 851 of former title 31 [31 U.S.C. 9101(3), 

9105 and 9106]. 

REPEALS 

Act July 1, 1941, ch. 270, § 1, 55 Stat. 498, formerly clas-

sified to this section, was repealed by Pub. L. 89–554, 

§ 8(a), Sept. 6, 1966, 80 Stat. 651. 

Acts July 16, 1943, ch. 241, § 1, 57 Stat. 556; Feb. 28, 

1944, ch. 71, § 1, 58 Stat. 105; Apr. 12, 1945, ch. 54, § 5, 59 

Stat. 51; June 30, 1947, ch. 164, 61 Stat. 201, formerly 

classified to this section, were repealed by Pub. L. 

89–554, § 8(a), Sept. 6, 1966, 80 Stat. 652, 654. 

DISSOLUTION OF CORPORATION 

Secretary of Agriculture authorized to dissolve the 

Delaware corporation under authority of section 714o of 

this title. 

TRANSFER OF ASSETS OF CORPORATION 

Assets, funds, liabilities, etc., of Delaware corpora-

tion transferred to newly created Commodity Credit 

Corporation under authority of section 714n of this 

title. 

SUBSIDY OPERATIONS 

Act July 25, 1946, ch. 671, § 6, 60 Stat. 671, provided 

that the last paragraph of section 902(e) of Appendix to 

Title 50, War and National Defense, should not apply to 

operations of the Commodity Credit Corporation and 

the former Reconstruction Finance Corporation for the 

fiscal year ending June 30, 1947, and placed limitations 

on certain subsidy payments made during such fiscal 

year June 30, 1947. 

INCREASE IN CERTAIN SUBSIDY PAYMENTS 

Act July 31, 1945, ch. 332, 59 Stat. 506, provided that 

subsidy payments with respect to livestock, wheat, and 

butter, shall be increased to certain amounts from time 

to time by the Secretary of Agriculture. 

ALLOCATION OF LIVESTOCK AND POULTRY FEEDS 

Act July 25, 1946, ch. 671, § 15, 60 Stat. 677, directed 

Secretary of Agriculture to allocate livestock and poul-

try feeds through the Commodity Credit Corporation 

when an emergency condition arises with regard to 

such feeds. 

PURCHASES OF WHEAT PRIOR TO APRIL 1, 1947 

Act July 25, 1946, ch. 671, § 16, 60 Stat. 677, provided 

that the Commodity Credit Corporation shall offer to 

purchase the wheat of producers, subject to certain 

limitations, which wheat has been required to be sold 

pursuant to Government order and was delivered to a 

grain elevator prior to April 1, 1947. 

§ 713a. Repealed. June 30, 1947, ch. 166, title II, 
§ 206(p), 61 Stat. 208 

Section, act Apr. 10, 1936, ch. 168, 49 Stat. 1191, au-

thorized increase of capital stock of the Corporation by 

$97,000,000. 

§§ 713a–1, 713a–2. Repealed. Pub. L. 87–155, § 1, 
Aug. 17, 1961, 75 Stat. 391 

Section 713a–1, acts Mar. 8, 1938, ch. 44, § 1, 52 Stat. 

107; July 1, 1941, ch. 270, § 2, 55 Stat. 498; Apr. 12, 1945, 

ch. 54, § 4, 59 Stat. 51; Mar. 20, 1954, ch. 102, § 1(b), 68 

Stat. 30, related to annual appraisal of assets of Com-

modity Credit Corporation, and to restoration of any 

capital impairment. See section 713a–11 of this title for 

provisions authorizing appropriations to reimburse the 

Commodity Credit Corporation for its net realized 

yearly losses. 

Section 713a–2, act Mar. 8, 1938, ch. 44, § 2, 52 Stat. 107, 

related to deposit in Treasury of any capital excess of 

Commodity Credit Corporation. See section 713a–12 of 

this title for provisions requiring any net realized gain 

for the year by the Commodity Credit Corporation to 

be deposited in the Treasury. 

§ 713a–3. Omitted 

CODIFICATION 

Section, act Mar. 8, 1938, ch. 44, § 3, 52 Stat. 107, re-

ferred to stock of the Delaware corporation. 

§ 713a–4. Obligations of Commodity Credit Cor-
poration; issuance; sale; purchase; redemp-
tion; etc. 

With the approval of the Secretary of the 
Treasury, the Commodity Credit Corporation is 
authorized to issue and have outstanding at any 
one time, bonds, notes, debentures, and other 
similar obligations in an aggregate amount not 
exceeding $30,000,000,000. Such obligations shall 
be in such forms and denominations, shall have 
such maturities, shall bear such rates of inter-
est, shall be subject to such terms and condi-
tions, and shall be issued in such manner and 
sold at such prices as may be prescribed by the 
Commodity Credit Corporation, with the ap-
proval of the Secretary of the Treasury. Such 
obligations shall be fully and unconditionally 
guaranteed both as to interest and principal by 
the United States, and such guaranty shall be 
expressed on the face thereof, and such obliga-
tions shall be lawful investments and may be ac-
cepted as security for all fiduciary, trust, and 
public funds the investment or deposit of which 
shall be under the authority or control of the 
United States or any officer or officers thereof. 
In the event that the Commodity Credit Cor-
poration shall be unable to pay upon demand, 
when due, the principal of, or interest on, such 
obligations, the Secretary of the Treasury shall 
pay to the holder the amount thereof which is 
authorized to be appropriated, out of any money 
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in the Treasury not otherwise appropriated, and 
thereupon to the extent of the amount so paid 
the Secretary of the Treasury shall succeed to 
all the rights of the holders of such obligations. 
The Secretary of the Treasury, in his discretion, 
is authorized to purchase any obligations of the 
Commodity Credit Corporation issued here-
under, and for such purpose the Secretary of the 
Treasury is authorized to use as a public-debt 
transaction the proceeds from the sale of any se-
curities hereafter issued under chapter 31 of 
title 31 and the purposes for which securities 
may be issued under such chapter are extended 
to include any purchases of the Commodity 
Credit Corporation’s obligations hereunder. The 
Secretary of the Treasury may at any time sell 
any of the obligations of the Commodity Credit 
Corporation acquired by him under this section. 
All redemptions, purchases, and sales by the 
Secretary of the Treasury of the obligations of 
the Commodity Credit Corporation shall be 
treated as public-debt transactions of the United 
States. No such obligations shall be issued in ex-
cess of the assets of the Commodity Credit Cor-
poration, including the assets to be obtained 
from the proceeds of such obligations, but a fail-
ure to comply with this provision shall not in-
validate the obligations or the guaranty of the 
same: Provided, That this sentence shall not 
limit the authority of the Corporation to issue 
obligations for the purpose of carrying out its 
annual budget programs submitted to and ap-
proved by the Congress pursuant to chapter 91 of 
title 31. The Commodity Credit Corporation 
shall have power to purchase such obligations in 
the open market at any time and at any price. 

(Mar. 8, 1938, ch. 44, § 4, 52 Stat. 108; Mar. 4, 1939, 
ch. 5, § 1(d), 53 Stat. 511; Aug. 9, 1940, ch. 649, 54 
Stat. 782; July 1, 1941, ch. 270, § 3, 55 Stat. 498; 
July 16, 1943, ch. 241, § 2, 57 Stat. 566; Apr. 12, 
1945, ch. 54, § 1, 59 Stat. 50; Oct. 31, 1949, ch. 792, 
title IV, § 410, 63 Stat. 1057; June 28, 1950, ch. 381, 
§ 1, 64 Stat. 261; Mar. 20, 1954, ch. 102, § 1(a), 68 
Stat. 30; Aug. 31, 1954, ch. 1172, § 1, 68 Stat. 1047; 
Aug. 11, 1955, ch. 782, § 1, 69 Stat. 634; Aug. 1, 1956, 
ch. 815, § 1(b), 70 Stat. 783; Pub. L. 95–279, title 
III, § 301(b), May 15, 1978, 92 Stat. 242; Pub. L. 
100–202, § 101(k) [title I, § 101], Dec. 22, 1987, 101 
Stat. 1329–322, 1329–336.) 

CODIFICATION 

‘‘Chapter 31 of title 31’’ and ‘‘such chapter’’ sub-

stituted in text for ‘‘the Second Liberty Bond Act, as 

amended’’ and ‘‘such Act, as amended,’’, and ‘‘chapter 

91 of title 31’’ substituted for ‘‘the Government Cor-

poration Control Act (31 U.S.C., 1946 edition, sec. 841)’’ 

on authority of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 

Stat. 1067, the first section of which enacted Title 31, 

Money and Finance. 

AMENDMENTS 

1987—Pub. L. 100–202 substituted ‘‘$30,000,000,000’’ for 

‘‘$25,000,000,000’’. 
1978—Pub. L. 95–279 substituted ‘‘$25,000,000,000’’ for 

‘‘$14,500,000,000’’. 
1956—Act Aug. 1, 1956, substituted ‘‘$14,500,000,000’’ for 

‘‘$12,000,000,000’’. 
1955—Act Aug. 11, 1955, substituted ‘‘$12,000,000,000 for 

‘‘$10,000,000,000’’. 
1954—Act Aug. 31, 1954, substituted ‘‘$10,000,000,000’’ 

for ‘‘$8,500,000,000’’. 
Act Mar. 20, 1954, substituted ‘‘$8,500,000,000’’ for 

‘‘$6,750,000,000’’. 

1950—Act June 28, 1950, substituted ‘‘$6,750,000,000’’ for 
‘‘$4,750,000,000’’. 

1949—Act Oct. 31, 1949, inserted proviso in next to last 
sentence. 

1945—Act Apr. 12, 1945, substituted ‘‘$4,750,000,000’’ for 
‘‘$3,000,000,000’’. 

1943—Act July 16, 1943, substituted ‘‘$3,000,000,000’’ for 
‘‘$2,650,000,000’’. 

1941—Act July 1, 1941, substituted ‘‘$2,650,000,000’’ for 
‘‘$1,400,000,000’’. 

1940—Act Aug. 9, 1940, substituted ‘‘$1,400,000,000 for 
‘‘$900,000,000’’. 

1939—Act Mar. 4, 1939, substituted $900,000,000’’ for 
‘‘$500,000,000’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 301(d) of Pub. L. 95–279 provided that: ‘‘The 
provisions of this section [amending this section and 
section 714b of this title and enacting provision set out 
as a note under section 714b of this title] shall become 
effective October 1, 1978.’’ 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-
ment of Agriculture from transfer of functions to Sec-
retary of Agriculture by Reorg. Plan No. 2 of 1953, see 
Exceptions From Transfer of Functions note set out 
under section 712a of this title. 

DISCHARGE OF INDEBTEDNESS 

Section 101 of act May 26, 1947, ch. 82, title I, 61 Stat. 
109, provided in part that on the date of enactment of 
that Act [May 26, 1947] the Secretary of the Treasury 
was authorized and directed to discharge $641,832,080.64 
of the indebtedness of the Commodity Credit Corpora-
tion to the Secretary of the Treasury by canceling 
notes in such amount issued by the Corporation to the 
Secretary of the Treasury pursuant to section 4 of the 
Act of March 8, 1938, as amended [this section]. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 713a–5, 714e of 
this title. 

§ 713a–5. Exemption of Commodity Credit Cor-
poration and its obligations from taxation 

Bonds, notes, debentures, and other similar 
obligations issued by the Commodity Credit Cor-
poration under the provisions of sections 713a–1 
to 713a–5 of this title shall be deemed and held 
to be instrumentalities of the Government of 
the United States, and as such they and the in-
come derived therefrom shall be exempt from 
Federal, State, municipal, and local taxation 
(except surtaxes, estate, inheritance, and gift 
taxes). The Commodity Credit Corporation, in-
cluding its franchise, its capital, reserves, and 
surplus, and its income shall be exempt from all 
taxation imposed by the United States, by any 
Territory, dependency, or possession thereof, or 
by any State, county, municipality, or local tax-
ing authority; except that any real property of 
the Commodity Credit Corporation shall be sub-
ject to State, Territorial, county, municipal, or 
local taxation to the same extent according to 
its value as other real property is taxed. 

(Mar. 8, 1938, ch. 44, § 5, 52 Stat. 108.) 

REFERENCES IN TEXT 

Sections 713a–1 to 713a–5, referred to in text, was in 
the original ‘‘this Act’’. Section 1 and 2 of that act, set 
out as sections 713a–1 and 713a–2 of this title, have been 
repealed and section 3 of that act, set out as section 

713a–3 of this title, has been omitted. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-
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retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 713a–6. Sale of surplus agricultural commod-
ities to foreign governments 

Notwithstanding any other provision of law, 
the Commodity Credit Corporation, with the ap-
proval of the President, is authorized to sell sur-
plus agricultural commodities, acquired by such 
Corporation through its loan operations, to for-
eign governments on the condition that, except 
for rotation to prevent deterioration, such com-
modities shall be held in reserve by such govern-
ments for a period of not less than five years 
from the date of acquisition, and shall not be 
disposed of unless a war or war emergency re-
sults in a serious interruption of normal sup-
plies of such commodities: Provided, That under 
this section no concession below the prevailing 
world market price for the unrestricted use of 
such commodities, as determined by the Sec-
retary of Agriculture, shall be granted, in con-
sideration of the obligation assumed by such 
governments to hold such commodities in re-
serve as required hereinbefore, in excess of a 
maximum amount equal to the average carrying 
charges, as estimated by the Secretary of Agri-
culture, that would be incurred if such commod-
ities should be held for an additional eighteen 
months’ period by the Commodity Credit Cor-
poration. In determining specific cotton to be 
sold under this section, the determination shall 
be made by sampling and selection at the place 
where the cotton is stored on the date of signing 
any sales agreement or contract under this sec-
tion, and no cotton shall be sold under any such 
sales agreement or contract which, after such 
date, is transported to any other place and there 
sampled and selected: Provided further, That in 
case of a sale, settlement must be made within 
sixty days after delivery and not more than five 
hundred thousand bales of cotton shall be sold 
upon the terms and conditions provided in this 
section. 

(Aug. 11, 1939, ch. 701, 53 Stat. 1418.) 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 713a–7. Exchange of surplus agricultural com-
modities for reserve stocks of strategic mate-
rials 

Notwithstanding any other provision of law, 
whenever the President, by and with the advice 
and consent of the Senate, has concluded a trea-
ty involving the exchange of surplus agricul-
tural commodities produced in the United 
States which are held under loans made or made 
available by the Commodity Credit Corporation 
for stocks of strategic and critical materials 
produced abroad, the Commodity Credit Cor-
poration is authorized, upon terms and condi-
tions prescribed by the Secretary of Agriculture, 
to accept such strategic and critical materials 
in exchange for such surplus agricultural com-
modities; and for the purpose of such exchange 

the Secretary of the Army, the Secretary of the 
Navy, and the Secretary of the Interior acting 
jointly through the agency of the Munitions 
Board shall determine which materials are stra-
tegic and critical and the quantity and quality 
of such materials. In order to carry out the pro-
visions of this section, the Commodity Credit 
Corporation is authorized, upon terms and con-
ditions prescribed by the Secretary of Agri-
culture, to procure, convey, transport, handle, 
store, maintain, or rotate such surplus agricul-
tural commodities, and such reserve stocks of 
strategic and critical materials, as may be nec-
essary to accomplish the purposes of this sec-
tion. 

The Commodity Credit Corporation is author-
ized and directed to transfer to warehouses in or 
near cotton manufacturing centers in New Eng-
land not to exceed three hundred thousand bales 
of cotton, to which it now has title or may here-
after acquire title, having regard for the grades 
and staples customarily required by manufac-
turers in that area: Provided, That all necessary 
costs in connection with such transfer will not 
result in additional net cost to the Corporation. 

In determining specific cotton to be exchanged 
under this section, the determination shall be 
made by sampling and selection at the place 
where the cotton is stored on the date of ratifi-
cation of a treaty providing for such exchange, 
and no cotton shall be exchanged under such 
treaty which, after such date, is transported to 
another place and there sampled and selected. 
Such reserve stocks of strategic and critical ma-
terials shall be stored on military or naval res-
ervations or in other locations approved by the 
Secretary of the Army and the Secretary of the 
Navy. The Commodity Credit Corporation is au-
thorized to transfer such reserve stocks of stra-
tegic and critical materials, upon such terms 
and conditions as the Secretary of Agriculture 
shall approve, to any other governmental agen-
cy. Such reserve stocks or strategic and critical 
materials shall be made available or disposed of 
by the Commodity Credit Corporation or other 
governmental agency only upon order of the 
President in accordance with the terms of the 
applicable treaty; when necessary to prevent de-
terioration, the Commodity Credit Corporation 
or other governmental agency is authorized to 
replace those quantities of the reserve stocks of 
such strategic and critical materials subject to 
deterioration with equivalent quantities of the 
same materials. The funds now or hereafter 
made available to the Commodity Credit Cor-
poration are made available to carry out the 
purposes of this section. There is authorized to 
be appropriated such additional sums as may be 
required to carry out the provisions of this sec-
tion. All funds for carrying out the provisions of 
this section shall be available for allotment to 
bureaus and offices of the Department of Agri-
culture, and for transfer to such other agencies 
of the Federal Government as the Secretary of 
Agriculture may request to cooperate or assist 
in carrying out the provisions of this section. 

(Aug. 11, 1939, ch. 690, 53 Stat. 1407; July 26, 1947, 
ch. 343, title II, § 205(a), 61 Stat. 501.) 

CODIFICATION 

The Department of War was designated the Depart-

ment of the Army and the title of the Secretary of War 
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was changed to Secretary of the Army by section 205(a) 

of act July 26, 1947, ch. 343, title II, 61 Stat. 501. Section 

205(a) of act July 26, 1947, was repealed by section 53 of 

act Aug. 10, 1956, ch. 1041, 70A Stat. 641. Section 1 of act 

Aug. 10, 1956, enacted ‘‘Title 10, Armed Forces’’ which 

in sections 3011 to 3013 continued the military Depart-

ment of the Army under the administrative supervision 

of a Secretary of the Army. 

TRANSFER OF FUNCTIONS 

Munitions Board abolished by section 2 of Reorg. 

Plan No. 6 of 1953, 18 F.R. 3743, 67 Stat. 638, set out in 

the Appendix to Title 5, Government Organization and 

Employees, and functions of Munitions Board trans-

ferred to Secretary of Defense by section 1 of Reorg. 

Plan No. 6 of 1953. 
Army and Navy Munitions Board ceased to exist 

when Chairman of Board of Munitions took office and 

records and personnel of Army and Navy Munitions 

Board were transferred to Munitions Board by act July 

26, 1947, ch. 343, title II, § 213, 61 Stat. 505. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 713a–8. Omitted 

CODIFICATION 

Section, acts July 1, 1941, ch. 270, § 4, 55 Stat. 498; Oct. 

2, 1942, ch. 578, § 9(a), 56 Stat. 768; Feb. 28, 1944, ch. 71, 

§ 2, 58 Stat. 105; Ex. Ord. No. 9577, June 30, 1945, 10 F.R. 

8087, which related to operations to cover the expansion 

of production of nonbasic agricultural commodities and 

to fulfillment of commitments to producers during the 

existing emergency, was omitted in light of the termi-

nation of hostilities declared by Proc. No. 2714 of Dec. 

31, 1946 and Joint Res. July 25, 1947, ch. 327, § 3, 61 Stat. 

451, providing that July 25, 1947, be deemed the date of 

termination of any state of war or national emergency 

theretofore declared or proclaimed. 

§ 713a–9. Reimbursement of corporation from 
funds of Government agencies for services, 
losses, operating costs, or commodities pur-
chased 

Full reimbursement shall be made to the Com-
modity Credit Corporation for services per-
formed, losses sustained, operating costs in-
curred, or commodities purchased or delivered 
to or on behalf of the Lend-Lease Administra-
tion, the Army or Navy, the Board of Economic 
Warfare, the Reconstruction Finance Corpora-
tion, or any other Government agency, from the 
appropriate funds of these agencies. 

(July 16, 1943, ch. 241, § 4, 57 Stat. 566.) 

TRANSFER OF FUNCTIONS 

Lend-Lease Administration and Board of Economic 

Warfare, referred to in text, consolidated with Foreign 

Economic Administration by Ex. Ord. No. 9380, Sept. 25, 

1943. Foreign Economic Administration subsequently 

terminated and functions of Lend-Lease Administra-

tion and Board of Economic Warfare transferred to De-

partment of State pursuant to Ex. Ord. No. 9630, Sept. 

27, 1945, 10 F.R. 12245, as amended by Ex. Ord. No. 9730, 

May 27, 1946, 11 F.R. 5777. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

ABOLITION OF RECONSTRUCTION FINANCE CORPORATION 

Section 6(a) of Reorg. Plan No. 1 of 1957, eff. June 30, 

1957, 22 F.R. 4633, 71 Stat. 647, set out as a note under 

section 601 of this title, abolished Reconstruction Fi-

nance Corporation. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 section 1641. 

§ 713a–10. Omitted 

Section was a composite of provisions contained in 

the Agriculture, Rural Development, and Related Agen-

cies Appropriation Act for Fiscal Year 1983 (Pub. L. 

97–370, title I, title IV, title VI, § 625, Dec. 18, 1982, 96 

Stat. 1797, 1798, 1808, 1812, as amended Pub. L. 99–386, 

title II, § 202, Aug. 22, 1986, 100 Stat. 823, and related to 

the authority of the Commodity Corporation to make 

expenditures and to make contracts and commitments 

without regard to fiscal year limitations, with excep-

tions for the amount of funds to be transferred to sup-

port the General Sales Manager and to carry out the 

Export Credit Sales direct loan program. For provisions 

applicable to subsequent fiscal years, see the appro-

priate Agriculture, Rural Development, and Related 

Agencies Appropriation Act. Similar provisions were 

contained in the following prior appropriations acts: 

Dec. 23, 1981, Pub. L. 97–103, title I, title IV, 95 Stat. 

1476, 1477, 1485. 

Aug. 13, 1981, Pub. L. 97–35, title I, § 152, 95 Stat. 370. 

Dec. 15, 1980, Pub. L. 96–528, title I, 94 Stat. 3103, 3104. 

Nov. 9, 1979, Pub. L. 96–108, title I, 93 Stat. 829. 

Oct. 11, 1978, Pub. L. 95–448, title I, 92 Stat. 1081, 1082. 

Aug. 12, 1977, Pub. L. 95–97, title I, 91 Stat. 817, 818. 

July 12, 1976, Pub. L. 94–351, title I, 90 Stat. 858. 

Oct. 21, 1975, Pub. L. 94–122, title I, 89 Stat. 652, 653. 

Dec. 31, 1974, Pub. L. 93–563, title I, 88 Stat. 1830. 

Oct. 24, 1973, Pub. L. 93–135, title I, 87 Stat. 477. 

Aug. 22, 1972, Pub. L. 92–399, title I, 86 Stat. 600. 

Aug. 10, 1971, Pub. L. 92–73, title I, 85 Stat. 190. 

Dec. 31, 1970, Pub. L. 91–566, title III, 84 Stat. 1494, 

1495. 

Nov. 26, 1969, Pub. L. 91–127, title III, 83 Stat. 259. 

Aug. 8, 1968, Pub. L. 90–463, title III, 82 Stat. 652. 

Oct. 14, 1967, Pub. L. 90–113, title III, 81 Stat. 332. 

Sept. 7, 1966, Pub. L. 89–556, title III, 80 Stat. 702. 

Nov. 2, 1965, Pub. L. 89–316, title III, 79 Stat. 1177, 1178. 

Sept. 2, 1964, Pub. L. 88–573, title III, 78 Stat. 874. 

Dec. 30, 1963, Pub. L. 88–250, title III, 77 Stat. 831. 

Oct. 24, 1962, Pub. L. 87–879, title III, 76 Stat. 1213. 

July 26, 1961, Pub. L. 87–112, title III, 75 Stat. 238, 239. 

June 29, 1960, Pub. L. 86–532, title II, 74 Stat. 242. 

April 13, 1960, Pub. L. 86–424, 74 Stat. 42. 

July 8, 1959, Pub. L. 86–80, title II, 73 Stat. 177. 

May 20, 1959, Pub. L. 86–30, title I, 73 Stat. 36. 

June 13, 1958, Pub. L. 85–459, title II, 72 Stat. 198. 

Aug. 2, 1957, Pub. L. 85–118, title II, 71 Stat. 338. 

June 4, 1956, ch. 355, title II, 70 Stat. 238. 

May 19, 1956, ch. 313, Ch. I, 70 Stat. 162. 

May 23, 1955, ch. 43, title II, 69 Stat. 60, 61. 

Jan. 25, 1955, ch. 3, Ch. II, 69 Stat. 5. 

June 29, 1954, ch. 409, title II, 68 Stat. 317. 

July 28, 1953, ch. 251, title II, 67 Stat. 222. 

July 5, 1952, ch. 574, title II, 66 Stat. 353. 

Aug. 31, 1951, ch. 374, title III, 65 Stat. 244. 

Sept. 6, 1950, ch. 896, Ch. VI, title II, 64 Stat. 677. 

June 29, 1949, ch. 280, title II, 63 Stat. 346. 

July 19, 1948, ch. 543, title II, § 202, 62 Stat. 531. 

July 30, 1947, ch. 356, title II, § 202, 61 Stat. 550. 

§ 713a–11. Annual appropriations to reimburse 
Commodity Credit Corporation for net real-
ized loss 

There is authorized to be appropriated annu-
ally for each fiscal year by means of a current, 
indefinite appropriation, out of any money in 
the Treasury not otherwise appropriated, an 
amount sufficient to reimburse Commodity 
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Credit Corporation for its net realized loss in-
curred during such fiscal year, as reflected in its 
accounts and shown in its report of its financial 
condition as of the close of such fiscal year. Re-
imbursement of net realized loss shall be with 
appropriated funds, as provided herein, rather 
than through the cancellation of notes. 

(Pub. L. 87–155, § 2, Aug. 17, 1961, 75 Stat. 391; 
Pub. L. 100–203, title I, § 1506(a), Dec. 22, 1987, 101 
Stat. 1330–28.) 

AMENDMENTS 

1987—Pub. L. 100–203 substituted ‘‘by means of a cur-

rent, indefinite appropriation’’ for ‘‘, commencing with 

the fiscal year ending June 30, 1961’’. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 1506(c) of Pub. L. 100–203 provided that: ‘‘This 

section and the amendment made by this section 

[amending this section and enacting provisions set out 

as a note below] shall apply beginning with fiscal year 

1988.’’ 

OPERATING EXPENSES 

Section 1506(b) of Pub. L. 100–203 provided that: ‘‘No 

funds may be appropriated for operating expenses of 

the Commodity Credit Corporation except as author-

ized under section 2 of Public Law 87–155 [15 U.S.C. 

713a–11] to reimburse the Corporation for net realized 

losses.’’ 

§ 713a–11a. Interest prohibited when reimbursing 
Corporation for net realized losses 

After September 30, 1964, the portion of bor-
rowings from Treasury equal to the unreim-
bursed realized losses recorded on the books of 
the Commodity Credit Corporation after Sep-
tember 30 of the fiscal year in which such losses 
are realized, shall not bear interest and interest 
shall not be accrued or paid thereon. 

(Pub. L. 89–316, title III, § 301, Nov. 2, 1965, 79 
Stat. 1178; Pub. L. 94–273, § 2(6), Apr. 21, 1976, 90 
Stat. 375.) 

AMENDMENTS 

1976—Pub. L. 94–273 substituted ‘‘September’’ for 

‘‘June’’. 

§ 713a–12. Deposit of net realized gain of Com-
modity Credit Corporation in Treasury 

In the event the accounts of the Commodity 
Credit Corporation reflect a net realized gain for 
any such fiscal year, the amount of such net re-
alized gain shall be deposited in the Treasury by 
the Commodity Credit Corporation and shall be 
credited to miscellaneous receipts. 

(Pub. L. 87–155, § 3, Aug. 17, 1961, 75 Stat. 391.) 

§ 713a–13. Policies and procedures for minimum 
acquisition of stocks by Commodity Credit 
Corporation, encouragement of marketing 
through private trade channels and procure-
ment of maximum returns in marketplace for 
producers and Corporation 

Congress hereby reconfirms its long-standing 
policy of favoring the use by governmental 
agencies of the usual and customary channels, 
facilities, and arrangements of trade and com-
merce, and directs the Secretary of Agriculture 
and the Commodity Credit Corporation to the 

maximum extent practicable to adopt policies 
and procedures designed to minimize the acqui-
sition of stocks by the Commodity Credit Cor-
poration, to encourage orderly marketing of 
farm commodities through private competitive 
trade channels, both cooperative and non-
cooperative, and to obtain maximum returns in 
the marketplace for producers and for the Com-
modity Credit Corporation. 

(Pub. L. 87–703, title IV, § 402, Sept. 27, 1962, 76 
Stat. 632.) 

§ 713a–14. Dairy export incentive program 

(a) Establishment and operation 

During the period beginning 60 days after De-
cember 23, 1985, and ending on December 31, 2002, 
the Commodity Credit Corporation shall estab-
lish and operate an export incentive program as 
described in this section for dairy products 
under section 714c of this title. 

(b) Payments to entity that sells for export 
United States dairy products; bid basis; cri-
teria for acceptance or rejection of bids 

The program established under subsection (a) 
of this section shall provide for the Corporation 
to make payments, on a bid basis, to an entity 
that sells for export United States dairy prod-
ucts. The Secretary shall have sole discretion to 
accept or reject bids under such criteria as the 
Secretary deems appropriate. 

(c) Rules and regulations 

The program shall be operated under such 
rules and regulations issued by the Secretary as 
the Secretary deems necessary to ensure, among 
other things, that— 

(1) payments may be made under the pro-
gram only on the quantity of dairy products 
sold by an entity for export in any year that 
is in addition to, and not in place of, any ex-
port sales of dairy products that the entity 
would otherwise make in the absence of the 
program; 

(2) to the extent practicable, dairy products 
sold for export under the program will not dis-
place commercial export sales of United 
States dairy products by other exporters; 

(3) the maximum volume of dairy product 
exports allowable consistent with the obliga-
tions of the United States as a member of the 
World Trade Organization is exported under 
the program each year (minus the volume sold 
under section 1163 of the Food Security Act of 
1985 (Public Law 99–198; 7 U.S.C. 1731 note) dur-
ing that year), except to the extent that the 
export of such a volume under the program 
would, in the judgment of the Secretary, ex-
ceed the limitations on the value set forth in 
subsection (f) of this section; and 

(4) payments may be made under the pro-
gram for exports to any destination in the 
world for the purpose of market development, 
except a destination in a country with respect 
to which shipments from the United States are 
otherwise restricted by law. 

(d) Payments under program to be made in cash 
or commodities 

(1) The regulations issued by the Secretary 
may provide for payments under the program to 
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be made in cash or in commodities of equal 
value that are available in Commodity Credit 
Corporation stock. 

(2) If payments in commodities are authorized, 
such payments shall be made through the issu-
ance of generic certificates redeemable in com-
modities. 

(3) If generic certificates issued in accordance 
with the program provided for by this section 
are exchanged for dairy products owned by the 
Commodity Credit Corporation, the regulations 
issued by the Secretary shall ensure that— 

(A) such dairy products, or an equal quan-
tity of other dairy products, will be sold for 
export by the entity; and 

(B) any such export sales by the entity— 
(i) will be in addition to, and not in place 

of, export sales of dairy products that the 
entity would otherwise make under the pro-
gram or in the absence of the program; and 

(ii) to the extent practicable, will not dis-
place commercial export sales of United 
States dairy products by other exporters. 

(e) Payment rates; publication in Federal Reg-
ister or other public announcement 

(1) The payments made under the program 
shall be made at a rate or rates established or 
approved by the Secretary, taking into consider-
ation, among other things the type of product to 
be exported, the domestic price of dairy prod-
ucts, the world price of the dairy products, and 
any additional amount that may be required to 
assist in the development of world markets for 
United States dairy products. 

(2) Any such rate established or approved by 
the Secretary shall be published in the Federal 
Register or publicly announced through other 
appropriate means, and shall be at a level or lev-
els as will encourage the exportation of United 
States dairy products by entities. 

(f) Required funding 

(1) In general 

Except as provided in paragraph (2), the 
Commodity Credit Corporation shall in each 
year use money and commodities for the pro-
gram under this section in the maximum 
amount consistent with the obligations of the 
United States as a member of the World Trade 
Organization, minus the amount expended 
under section 1163 of the Food Security Act of 
1985 (Public Law 99–198; 7 U.S.C. 1731 note) dur-
ing that year. 

(2) Volume limitations 

The Commodity Credit Corporation may not 
exceed the limitations specified in subsection 
(c)(3) of this section on the volume of allow-
able dairy product exports. 

(Pub. L. 99–198, title I, § 153, Dec. 23, 1985, 99 Stat. 
1377; Pub. L. 100–418, title IV, § 4308, Aug. 23, 1988, 
102 Stat. 1399; Pub. L. 100–435, title I, § 106, Sept. 
19, 1988, 102 Stat. 1651; Pub. L. 101–624, title I, 
§ 114, Nov. 28, 1990, 104 Stat. 3380; Pub. L. 103–465, 
title IV, § 411(b), Dec. 8, 1994, 108 Stat. 4963; Pub. 
L. 104–127, title I, § 148, Apr. 4, 1996, 110 Stat. 920.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–127, § 148(a), substituted 

‘‘2002’’ for ‘‘2001’’. 

Subsec. (b). Pub. L. 104–127, § 148(b), inserted ‘‘sole’’ 

before ‘‘discretion’’. 

Subsec. (c)(3), (4). Pub. L. 104–127, § 148(c), added pars. 

(3) and (4). 

Subsec. (e)(1). Pub. L. 104–127, § 148(d), substituted 

‘‘the world price’’ for ‘‘and world price’’ and inserted 

before period at end ‘‘, and any additional amount that 

may be required to assist in the development of world 

markets for United States dairy products’’. 

Subsec. (f). Pub. L. 104–127, § 148(e), added subsec. (f). 

1994—Subsec. (a). Pub. L. 103–465 substituted ‘‘2001’’ 

for ‘‘1995’’. 

1990—Subsec. (a). Pub. L. 101–624 substituted ‘‘Decem-

ber 31, 1995’’ for ‘‘September 30, 1990’’. 

1988—Subsec. (a). Pub. L. 100–435 substituted ‘‘1990’’ 

for ‘‘1989’’. 

Subsec. (d)(2), (3). Pub. L. 100–418 amended pars. (2) 

and (3) generally. Prior to amendment pars. (2) and (3) 

read as follows: 

‘‘(2) If payments in commodities are authorized, such 

payments may be made through the issuance of certifi-

cates redeemable in commodities. 

‘‘(3) If payments are authorized to be made in dairy 

products, the regulations issued by the Secretary shall 

ensure that such dairy products, or an equal amount of 

other dairy products, will be sold for export by the en-

tity and that any such export sales by the entity will 

be in addition to, and not in place of, export sales of 

dairy products that the entity would otherwise make 

under program or in the absence of the program, and, 

to the extent practicable, will not displace commercial 

export sales of United States dairy products by other 

exporters.’’ 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–465 effective on the date of 

entry into force of the WTO Agreement with respect to 

the United States (Jan. 1, 1995), except as otherwise 

provided, see section 451 of Pub. L. 103–465, set out as an 

Effective Date note under section 3601 of Title 19, Cus-

toms Duties. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–624 effective beginning 

with 1991 crop of an agricultural commodity, with pro-

vision for prior crops, see section 1171 of Pub. L. 101–624, 

set out as a note under section 1421 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–435 effective and imple-

mented on Oct. 1, 1988, see section 701(a) of Pub. L. 

100–435, set out as a note under section 2012 of Title 7, 

Agriculture. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 section 7502; title 

22 section 7201. 

§ 713b. Repealed. July 31, 1945, ch. 341, § 10, 59 
Stat. 529 

Section, acts Jan. 31, 1935, ch. 2, § 9, 49 Stat. 4; Jan. 26, 

1937, ch. 6, § 2(a), 50 Stat. 5; Mar. 4, 1939, ch. 5, § 1(b), (c), 

53 Stat. 510; Mar. 2, 1940, ch. 34, 54 Stat. 38; Sept. 26, 

1940, ch. 734, § 3, 54 Stat. 962, related to the Export-Im-

port Bank of Washington, its continuation of existence, 

and its powers. See chapter 6A (§ 635 et seq.) of Title 12, 

Banks and Banking. 

Section was also repealed by act June 30, 1947, ch. 166, 

title II, § 206(m), 61 Stat. 208. 

Section 10 of act July 31, 1945, which repealed this 

section, was repealed by Pub. L. 102–429, title I, 

§ 121(c)(1), Oct. 21, 1992, 106 Stat. 2199. 

DISSOLUTION OF SECOND EXPORT-IMPORT BANK OF 

WASHINGTON, D.C. 

Ex. Ord. No. 7365, May 7, 1936, 1 F.R. 372, dissolved 

said Bank on June 30, 1936, and provided that all re-

maining funds be covered into United States Treasury 
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as miscellaneous receipts and all records transferred to 

Export-Import Bank of Washington. 

§ 713c. Federal Surplus Commodities Corpora-
tion; continuance of existence; purchase and 
distribution of surplus agricultural commod-
ities 

In carrying out the provisions of clause (2) of 
section 612c of title 7, the Secretary of Agri-
culture may transfer to the Federal Surplus 
Commodities Corporation, which Corporation is 
continued, until June 30, 1945, as an agency of 
the United States under the direction of the 
Secretary of Agriculture, such funds, appro-
priated by said section, as may be necessary for 
the purpose of effectuating clause (2) of said sec-
tion: Provided, That such transferred funds, to-
gether with other funds of the Corporation, may 
be used for purchasing, exchanging, processing, 
distributing, disposing, transporting, storing, 
and handling of agricultural commodities and 
products thereof and inspection costs, commis-
sions, and other incidental costs and expenses, 
without regard to the provisions of existing law 
governing the expenditure of public funds and 
for administrative expenses, including rent, 
printing and binding, and the employment of 
persons and means, in the District of Columbia 
and elsewhere, such employment of persons to 
be in accordance with the provisions of law ap-
plicable to the employment of persons by the 
Agricultural Adjustment Administration. In 
carrying out clause (2) of said section, the funds 
appropriated by said section may be used for the 
purchase, without regard to the provisions of ex-
isting law governing the expenditure of public 
funds, of agricultural commodities and products 
thereof, and such commodities, as well as agri-
cultural commodities and products thereof pur-
chased under the preceding paragraph of this 
section, may be donated for relief purposes and 
for use in nonprofit summer camps for children. 

(June 28, 1937, ch. 385, 50 Stat. 323; Feb. 16, 1938, 
ch. 30, title II, § 204, 52 Stat. 38; June 27, 1942, ch. 
454, 56 Stat. 461; Pub. L. 85–483, § 2, July 2, 1958, 
72 Stat. 287.) 

AMENDMENTS 

1958—Pub. L. 85–483 permitted donation of commod-

ities for use in nonprofit summer camps for children. 

1942—Act June 27, 1942, provided for the continuance 

of the Corporation from June 30, 1942, to June 30, 1945. 

It read as follows: ‘‘The Federal Surplus Commodities 

Corporation is hereby continued as an agency of the 

United States, under the direction of the Secretary of 

Agriculture, until June 30, 1945.’’ 

1938—Act Feb. 16, 1938, substituted ‘‘until June 30, 

1942’’ for ‘‘until June 30, 1939’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Surplus Commod-

ities Corporation, see Transfer of Functions note set 

out under section 712a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 1755. 

§ 713c–1. Annual report to Congress by Federal 
Surplus Commodities Corporation 

The Federal Surplus Commodities Corporation 
shall submit to Congress on the first day of each 
regular session an annual report setting forth a 

statement of the activities, receipts, and ex-
penditures of the Corporation during the pre-
vious year. 

(Feb. 16, 1938, ch. 30, title II, § 204, 52 Stat. 38.) 

CODIFICATION 

Section was previously classified to section 1293 of 

Title 7, Agriculture. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Surplus Commod-

ities Corporation, see Transfer of Functions note set 

out under section 712a of this title. 

§ 713c–2. Purchase and distribution of surplus 
fishery products 

Any part of the funds not to exceed $1,500,000 
per year, created under and to carry out the pro-
visions of section 612c of title 7, may also be 
used by the Secretary of Agriculture for the pur-
pose of diverting surplus fishery products (in-
cluding fish, shellfish, mollusks, and crustacea) 
from the normal channels of trade and com-
merce by acquiring them and providing for their 
distribution through Federal, State, and private 
relief channels: Provided, That none of the funds 
made available to the Secretary of Agriculture 
under this section and section 713c–3 of this title 
shall be used to purchase any of the commod-
ities designated in this section and section 
713c–3 of this title which may have been pro-
duced in any foreign country. The provisions of 
law relating to the acquisition of materials or 
supplies for the United States shall not apply to 
the acquisition of commodities under this sec-
tion and section 713c–3 of this title. 

(Aug. 11, 1939, ch. 696, § 1, 53 Stat. 1411; 1940 
Reorg. Plan No. III, § 5, eff. June 30, 1940, 5 F.R. 
2108, 54 Stat. 1232; 1946 Reorg. Plan No. 3, § 501, 
eff. July 16, 1946, 11 F.R. 7877, 60 Stat. 1100.) 

CODIFICATION 

The first part of this section originally read: ‘‘Any 

part of the funds not to exceed $1,500,000 per year, 

transferred by the Secretary of Agriculture to the Fed-

eral Surplus Commodities Corporation created under 

and to carry out the provisions of section 612c of title 

7 may also be used by such Corporation’’, etc., and the 

reference in the proviso to the Secretary of Agriculture 

originally read: ‘‘Federal Surplus Commodities Cor-

poration’’. See Transfer of Functions note below. 

TRANSFER OF FUNCTIONS 

Functions of all officers, agencies, and employees of 

Department of Agriculture transferred, with certain ex-

ceptions, to Secretary of Agriculture by Reorg. Plan 

No. 2 of 1953, § 1, eff. June 4, 1953, 18 F.R. 3219, 67 Stat. 

633, set out in the Appendix to Title 5, Government Or-

ganization and Employees. 

For transfer of functions of Federal Surplus Commod-

ities Corporation, see Transfer of Functions note set 

out under section 712a of this title. 

SIMILAR PROVISIONS 

Earlier provisions on this subject were contained in 

act Mar. 5, 1937, ch. 29, 50 Stat. 27, and in Joint Res. 

Apr. 12, 1937, ch. 73, 50 Stat. 61. The former forbade ac-

quisition of commodities thereunder after 90 days after 

its enactment, but permitted distribution of commod-

ities after such period. The latter made funds available 

to be used in accordance with the provisions of the 

former. 

Joint Res. Apr. 12, 1937, ch. 73, 50 Stat. 61, provided as 

follows: ‘‘That not to exceed $1,000,000 of the funds 
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1 So in original. The comma probably should be a semicolon. 
2 So in original. Probably should be section ‘‘209(a)’’. 

available to the Federal Surplus Commodities Corpora-

tion may be used by such Corporation for the purpose 

of diverting surplus fish (including shellfish) and the 

products thereof from the normal channels of trade and 

commerce by the acquisition and distribution thereof 

in accordance with the provisions of the Act entitled 

‘An Act to authorize the purchase and distribution of 

products of the fishing industry’, approved March 5, 

1937.’’ 
Act Mar. 5, 1937, ch. 29, 50 Stat. 27, provided as fol-

lows: ‘‘That there is authorized to be appropriated, out 

of any money in the Treasury not otherwise appro-

priated, the sum of $2,000,000 for the purpose of enabling 

the Federal Surplus Commodities Corporation to divert 

surplus fish (including shellfish) and the products 

thereof from the normal channels of trade and com-

merce by acquiring them and providing for their dis-

tribution through Federal, State, and private relief 

agencies. No commodities shall be acquired under this 

Act after ninety days after the date of its enactment: 

Provided, however, That distribution thereof may ex-

tend beyond said period. The provisions of law relating 

to the acquisition of materials or supplies for the 

United States shall not apply to the acquisition of com-

modities under this Act.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 713c–3 of this 

title. 

§ 713c–3. Promotion of the free flow of domesti-
cally produced fishery products 

(a) Definitions 

As used in this section— 
(1) The term ‘‘person’’ means— 

(A) any individual who is a citizen or na-
tional of the United States or a citizen of 
the Northern Mariana Islands; 

(B) any fishery development foundation or 
other private nonprofit corporation located 
in Alaska; and 

(C) any corporation, partnership, associa-
tion, or other entity (including, but not lim-
ited to, any fishery development foundation 
or other private nonprofit corporation not 
located in Alaska), nonprofit or otherwise, if 
such entity is a citizen of the United States 
within the meaning of sections 802 and 803 of 
title 46, Appendix, and for purposes of apply-
ing such sections 802 and 803 with respect to 
this section— 

(i) the term ‘‘State’’ as used therein in-
cludes any State referred to in paragraph 
(3), 

(ii) citizens of the United States must 
own not less than 75 percent of the interest 
in the entity or, in the case of a nonprofit 
entity, exercise control in the entity that 
is determined by the Secretary to be the 
equivalent of such ownership, and 

(iii) nationals of the United States and 
citizens of the Northern Mariana Islands 
shall be treated as citizens of the United 
States in meeting the ownership and con-
trol requirements referred to in clause (ii). 

(2) The term ‘‘Secretary’’ means the Sec-
retary of Commerce. 

(3) The term ‘‘State’’ means any State, the 
District of Columbia, the Commonwealth of 
Puerto Rico, American Samoa, the Virgin Is-
lands of the United States, Guam, the North-
ern Mariana Islands, and any other Common-
wealth, territory, or possession of the United 
States. 

(4) The term ‘‘United States fishery’’ means 
any fishery, including any tuna fishery, that 
is, or may be, engaged in by citizens or nation-
als of the United States or citizens of the 
Northern Mariana Islands. 

(5) The term ‘‘citizen of the Northern Mari-
ana Islands’’ means— 

(A) an individual who qualifies as such 
under section 8 of the Schedule on Transi-
tional Matters attached to the Constitution 
of the Northern Mariana Islands; or 

(B) a corporation, partnership, association, 
or other entity organized or existing under 
the laws of the Northern Mariana Islands, 
not less than 75 percent of the interest in 
which is owned by individuals referred to in 
subparagraph (A) or citizens or nationals of 
the United States, in cases in which 
‘‘owned’’ is used in the same sense as in sec-
tions 802 and 803 of title 46, Appendix. 

(b) Transfer of funds 

(1) The Secretary of Agriculture shall transfer 
to the Secretary each fiscal year, beginning 
with the fiscal year commencing July 1, 1954, 
and ending on June 30, 1957, from moneys made 
available to carry out the provisions of section 
612c of title 7, an amount equal to 30 per centum 
of the gross receipts from duties collected under 
the customs laws on fishery products (including 
fish, shellfish, mollusks, crustacea, aquatic 
plants and animals, and any products thereof, 
including processed and manufactured prod-
ucts), which shall be maintained in a separate 
fund only for— 

(A) use by the Secretary— 
(i) to provide financial assistance for the 

purpose of carrying out fisheries research 
and development projects approved under 
subsection (c) of this section,1 

(ii) to implement the national fisheries re-
search and development program provided 
for under subsection (d) of this section; 

(iii) to implement the Northwest Atlantic 
Ocean Fisheries Reinvestment Program es-
tablished under section 1863 of title 16; and 

(iv) to fund the Federal share of a fishing 
capacity reduction program established 
under section 1861a of title 16; and 

(B) the provision of moneys, subject to para-
graph (2), to carry out the purposes of the 
Fisheries Promotion Fund established under 
section 208(a) 2 of the Fish and Seafood Pro-
motion Act of 1986 [16 U.S.C. 4008(a)]. 

(2) There are transferred from the fund estab-
lished under paragraph (1) to the Fisheries Pro-
motion Fund referred to in paragraph (1)(B) 
$750,000 in fiscal year 1987, $3,000,000 in each of 
fiscal years 1988 and 1989, and $2,000,000 in each 
of fiscal years 1990 and 1991. 

(c) Fisheries research and development projects 

(1) The Secretary shall make grants from the 
fund established under subsection (b) of this sec-
tion to assist persons in carrying out research 
and development projects addressed to any as-
pect of United States fisheries, including, but 
not limited to, harvesting, processing, market-
ing, and associated infrastructures. 
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(2) The Secretary shall— 
(A) at least once each fiscal year, receive, 

during a 60-day period specified by him, appli-
cations for grants under this subsection; 

(B) prescribe the form and manner in which 
applications for grants under this subsection 
must be made, including, but not limited to, 
the specification of the information which 
must accompany applications to ensure that 
the proposed projects comply with Federal law 
and can be evaluated in accordance with para-
graph (3)(B); and 

(C) approve or disapprove each such applica-
tion before the close of the 120th day after the 
last day of the 60-day period (specified under 
subparagraph (a)) in which the application was 
received. 

(3) No application for a grant under this sub-
section may be approved unless the Secretary— 

(A) is satisfied that the applicant has the 
requisite technical and financial capability to 
carry out the project; and 

(B) evaluates the proposed project as to— 
(i) soundness of design, 
(ii) the possibilities of securing productive 

results, 
(iii) minimization of duplication with 

other fisheries research and development 
projects, 

(iv) the organization and management of 
the project, 

(v) methods proposed for monitoring and 
evaluating the success or failure of the proj-
ect, and 

(vi) such other criteria as the Secretary 
may require. 

(4) Each grant made under this subsection 
shall be subject to such terms and conditions as 
the Secretary may require to protect the inter-
ests of the United States, including, but not lim-
ited to, the following: 

(A) The recipient of the grant must keep 
such records as the Secretary shall require as 
being necessary or appropriate for disclosing 
the use made of grant funds and shall allow 
the Secretary and the Comptroller General of 
the United States, or any of their authorized 
representatives, access to such records for pur-
poses of audit and examination. 

(B) The amount of a grant may not be less 
than 50 percent of the estimated cost of the 
project. 

(C) The recipient of the grant must submit 
to the Secretary periodic project status re-
ports. 

(5)(A) If the cost of a project will be shared by 
the grant recipient, the Secretary shall accept, 
as a part or all of that share, the value of in- 
kind contributions made by the recipient, or 
made available to, and applied by, the recipient, 
with respect to the project. 

(B) For purposes of subparagraph (A), in-kind 
contributions may be in the form of, but are not 
limited to, personal services rendered in carry-
ing out functions related to, and permission to 
use real or personal property owned by others 
(for which consideration is not required) in car-
rying out the project. The Secretary shall estab-
lish (i) the training, experience, and other quali-
fications which shall be required in order for 

services to be considered as in-kind contribu-
tions; and (ii) the standards under which the 
Secretary will determine the value of in-kind 
contributions for purposes of subparagraph (A). 

(C) Any valuation determination made by the 
Secretary for purposes of this paragraph shall be 
conclusive. 

(d) National fisheries research and development 
program 

(1) The Secretary shall carry out a national 
program of research and development addressed 
to such aspects of United States fisheries (in-
cluding, but not limited to, harvesting, process-
ing, marketing, and associated infrastructures) 
if not adequately covered by proj- ects assisted 
under subsection (c) of this section, as the Sec-
retary deems appropriate. 

(2) The Secretary shall, after consultation 
with appropriate representatives of the fishing 
industry, submit to the Committee on Com-
merce, Science, and Transportation of the Sen-
ate and the Committee on Merchant Marine and 
Fisheries of the House of Representatives, an 
annual report, that must be submitted not later 
than 60 days before the close of each fiscal year, 
containing— 

(A) the fisheries development goals and 
funding priorities under paragraph (1) for the 
next fiscal year; 

(B) a description of all pending projects as-
sisted under subsection (c) of this section or 
carried out under paragraph (1), in addition 
to— 

(i) a list of those applications approved 
and those disapproved under subsection (c) 
of this section, and the total amount of 
grants made, for the current fiscal year, and 

(ii) a statement of the extent to which 
available funds were not obligated or ex-
pended by the Secretary for grants under 
subsection (c) of this section during the cur-
rent fiscal year; and 

(C) an assessment of each project assisted 
under subsection (c) of this section or carried 
out under paragraph (1) that was completed in 
the preceding fiscal year regarding the extent 
to which (i) the objectives of the proj- ect were 
attained, and (ii) the project contributed to 
fishery development. 

(e) Allocation of fund moneys 

(1) Notwithstanding any other provision of 
law, all moneys in the fund shall be used exclu-
sively for the purpose of promoting United 
States fisheries in accordance with the provi-
sions of this section, and no such moneys shall 
be transferred from the fund for any other pur-
pose. With respect to any fiscal year, all moneys 
in the fund, including the sum of all unexpended 
moneys carried over into that fiscal year and all 
moneys transferred to the fund under subsection 
(b) of this section or any other provision of law 
with respect to that fiscal year, shall be allo-
cated as follows: 

(A) the Secretary shall use no less than 60 
per centum of such moneys to make direct in-
dustry assistance grants to develop the United 
States fisheries and to expand domestic and 
foreign markets for United States fishery 
products pursuant to subsection (c) of this sec-
tion; and 
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(B) the Secretary shall use the balance of 
the moneys in the fund to finance those activi-
ties of the National Marine Fisheries Service 
which are directly related to development of 
the United States fisheries pursuant to sub-
section (d) of this section. 

(2) The Secretary shall, consistent with the 
number of meritorious applications received 
with respect to any fiscal year, obligate or ex-
pend all of the moneys in the fund described in 
paragraph (1). Any such moneys which are not 
expended in a given fiscal year shall remain 
available for expenditure in accordance with 
this section without fiscal year limitation, ex-
cept that the Secretary shall not obligate such 
moneys at a rate less than that necessary to 
prevent the balance of moneys in the fund from 
exceeding $3,000,000 at the end of any fiscal year. 

(Aug. 11, 1939, ch. 696, § 2, 53 Stat. 1412; July 1, 
1954, ch. 447, 68 Stat. 376; Aug. 8, 1956, ch. 1036, 
§ 12(b), 70 Stat. 1124; Pub. L. 89–348, § 1(13), Nov. 8, 
1965, 79 Stat. 1311; Pub. L. 96–561, title II, § 210, 
Dec. 22, 1980, 94 Stat. 3287; Pub. L. 97–424, title 
IV, § 423(a), Jan. 6, 1983, 96 Stat. 2164; Pub. L. 
99–659, title II, § 209(e), Nov. 14, 1986, 100 Stat. 
3721; Pub. L. 101–627, title VII, § 703, Nov. 28, 1990, 
104 Stat. 4463; Pub. L. 102–567, title IX, § 902(c), 
Oct. 29, 1992, 106 Stat. 4319; Pub. L. 104–208, div. 
A, title I, § 101(a) [title II, § 211(b)], Sept. 30, 1996, 
110 Stat. 3009, 3009–41; Pub. L. 104–297, title I, 
§ 116(c), Oct. 11, 1996, 110 Stat. 3603.) 

AMENDMENTS 

1996—Subsec. (b)(1)(A)(iii). Pub. L. 104–208 made tech-

nical amendment to reference in original act which ap-

pears in text as reference to section 1863 of title 16. 
Subsec. (b)(1)(A)(iv). Pub. L. 104–297 added cl. (iv). 
Pub. L. 104–208 made technical amendment to ref-

erence in original act which appears in text as ref-

erence to section 1861a of title 16. 
1992—Subsec. (b)(1)(A). Pub. L. 102–567 struck out 

‘‘and’’ at end of cl. (i) and added cl. (iii). 
1990—Subsec. (b)(2). Pub. L. 101–627 substituted ‘‘each 

of fiscal years 1990 and 1991’’ for ‘‘fiscal year 1990’’. 
1986—Subsec. (b). Pub. L. 99–659 designated existing 

provisions as introductory provisions and subpar. (A) of 

par. (1) and added pars. (1)(B) and (2). 
1983—Subsec. (e). Pub. L. 97–424 amended subsec. (e) 

generally, which formerly had provided: 
‘‘(1) With respect to any fiscal year, not less than 50 

percent of— 
‘‘(A) the moneys transferred to the fund under sub-

section (b) of this section or any other provision of 

law with respect to that fiscal year; and 
‘‘(B) such existing fund moneys carried over into 

that fiscal year; 
shall be used by the Secretary during that fiscal year 

to provide financial assistance for projects under sub-

section (c) of this section; and the remainder of such 

moneys in the fund shall be used to implement the na-

tional fisheries research and development program es-

tablished under subsection (d) of this section during 

that fiscal year. 
‘‘(2) Moneys accruing to the fund established under 

subsection (b) of this section for any fiscal year and not 

expended with respect to that year shall remain avail-

able for expenditure under this section without fiscal 

year limitation.’’ 
1980—Subsec. (a). Pub. L. 96–561, § 210(2), (3), added 

subsec. (a) and redesignated former subsec. (a) as (b). 
Subsec. (b). Pub. L. 96–561, § 210(1), (2), (4), redesig-

nated subsec. (a) as (b), substituted ‘‘transfer to the 

Secretary’’ for ‘‘transfer to the Secretary of Com-

merce’’, ‘‘only for use by the Secretary’’ for ‘‘and used 

by the Secretary of Commerce’’, and provision direct-

ing that the fund be used to provide financial assist-

ance for carrying out fisheries research and develop-

ment projects and to implement the national fisheries 

research and development program for provision direct-

ing that the fund be used to promote free flow of do-

mestically produced fisheries products by conducting a 

fishery educational service and fishery technological, 

biological, and related research programs, to acquire, 

construct, or maintain vessels and other facilities nec-

essary for conducting research, to develop and increase 

markets for fishery products of domestic origin, and to 

conduct any biological, technological, or other re-

search pertaining to American fisheries, and struck out 

former subsec. (b) which authorized any agency or 

wholly owned government corporation of the United 

States to transfer to the Secretary of Commerce any 

vessels or equipment excess to its needs. 

Subsec. (c). Pub. L. 96–561, § 210(1), (5), added subsec. 

(c) and struck out former subsec. (c) which directed the 

Secretary of Commerce to cooperate with other Fed-

eral, State, and local agencies for promotion of free 

flow of domestically produced fishery products and pro-

vided for the appointment of an advisory committee of 

the American fisheries industry to advise the Secretary 

in formulation of policy, rules, and regulations. 

Subsec. (d). Pub. L. 96–561, § 210(1), (5), added subsec. 

(d) and struck out former subsec. (d) which authorized 

the Secretary of Commerce to retransfer any funds 

available under this section, not to exceed $1,500,000, to 

the Secretary of Agriculture to be used for the purposes 

specified in section 713c–2 of this title. 

Subsec. (e). Pub. L. 96–561, § 210(1), (5), added subsec. 

(e) and struck out former subsec. (e) which provided 

that the special fund created for use of the Secretary of 

Commerce under subsec. (a) of this section and the an-

nual accruals thereto be available for each year until 

expended by the Secretary. 

1965—Subsec. (f). Pub. L. 89–348 repealed subsec. (f) 

which required an annual report to the appropriate 

committees of Congress on the use of the separate fund. 

1956—Subsec. (e). Act Aug. 8, 1956, struck out provi-

sions which limited expenditures to not more than 

$3,000,000 in any fiscal year, restricted the balance of 

the fund to not more than $5,000,000 at the end of any 

fiscal year, and required the Secretary of the Interior 

to retransfer funds in excess of the $5,000,000 to the Sec-

retary of Agriculture. 

1954—Act July 1, 1954, amended section generally, to 

encourage the distribution of fishery products. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 101(a) [title II, § 211(b)] of div. A of Pub. L. 

104–208 provided that the amendment made by that sec-

tion is effective 15 days after Oct. 11, 1996. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Section 423(b) of Pub. L. 97–424 provided that: ‘‘The 

amendment made by subsection (a) of this section 

[amending this section] shall take effect on October 1, 

1983.’’ 

SHORT TITLE 

Section 2 of act Aug. 11, 1939, which enacted this sec-

tion, is popularly known as the ‘‘Saltonstall-Kennedy 

Act’’. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (d)(2) of this section relating to submitting 

annual report to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 50 of House 

Document No. 103–7. 

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 

AND FISHERIES 

Committee on Merchant Marine and Fisheries of 

House of Representatives abolished and its jurisdiction 

transferred by House Resolution No. 6, One Hundred 
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Fourth Congress, Jan. 4, 1995. Committee on Merchant 

Marine and Fisheries of House of Representatives treat-

ed as referring to Committee on Resources of House of 

Representatives in case of provisions relating to fish-

eries, wildlife, international fishing agreements, ma-

rine affairs (including coastal zone management) ex-

cept for measures relating to oil and other pollution of 

navigable waters, or oceanography by section 1(b)(3) of 

Pub. L. 104–14, set out as a note preceding section 21 of 

Title 2, The Congress. 

TRANSFER OF FUNCTIONS 

Functions of all officers, agencies, and employees of 

Department of Agriculture transferred, with certain ex-

ceptions, to Secretary of Agriculture by Reorg. Plan 

No. 2 of 1953, § 1, eff. June 4, 1953, 18 F.R. 3219, 67 Stat. 

633, set out in the Appendix to Title 5, Government Or-

ganization and Employees. 

CONTINUATION OF AUTHORIZATION FOR TRANSFER OF 

FUNDS 

Section 12(a) of act Aug. 8, 1956, provided that: ‘‘The 

authorization for the transfer of certain funds from the 

Secretary of Agriculture to the Secretary of the Inte-

rior and their maintenance in a separate fund as con-

tained in section 2(a) of the Act of August 11, 1939, as 

amended July 1, 1954 (68 Stat. 376), [now subsec. (b) of 

this section], shall be continued for the year ending 

June 30, 1957, and each year thereafter.’’ 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees in existence on Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period following Jan. 5, 1973, unless, in the case of a 

committee established by the President or an officer of 

the Federal Government, such committee is renewed by 

appropriate action prior to the expiration of such 2- 

year period, or in the case of a committee established 

by the Congress, its duration is otherwise provided by 

law. See section 14 of Pub. L. 92–463, Oct. 6, 1972, 86 

Stat. 776, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 713c–2 of this 

title; title 16 sections 1861a, 1863, 4008. 

SUBCHAPTER II—COMMODITY CREDIT 
CORPORATION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 7 sections 

1308–3, 1429, 1444, 1445–1, 1446c–1, 1515, 2250a, 5201, 5713, 

7284, 7502; title 16 sections 3811, 3821; title 21 section 889. 

§ 714. Creation and purpose of Corporation 

For the purpose of stabilizing, supporting, and 
protecting farm income and prices, of assisting 
in the maintenance of balanced and adequate 
supplies of agricultural commodities, products 
thereof, foods, feeds, and fibers (hereinafter col-
lectively referred to as ‘‘agricultural commod-
ities’’), and of facilitating the orderly distribu-
tion of agricultural commodities, there is cre-
ated a body corporate to be known as Commod-
ity Credit Corporation (hereinafter referred to 
as the ‘‘Corporation’’), which shall be an agency 
and instrumentality of the United States, with-
in the Department of Agriculture, subject to the 
general supervision and direction of the Sec-
retary of Agriculture (hereinafter referred to as 
the ‘‘Secretary’’). 

(June 29, 1948, ch. 704, § 2, 62 Stat. 1070; June 7, 
1949, ch. 175, § 1, 63 Stat. 154.) 

AMENDMENTS 

1949—Act June 7, 1949, placed the general supervision 

and direction of the Commodity Credit Corporation in 

the Secretary of Agriculture. 

EFFECTIVE DATE 

Section 18 of act June 29, 1948, provided that sections 

714 to 714o of this title shall take effect as of midnight 

June 30, 1948. 

SHORT TITLE 

Congress in enacting sections 714 to 714p of this title 

provided by section 1 of act June 29, 1948, that they 

should be popularly known as the ‘‘Commodity Credit 

Corporation Charter Act’’. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

ESTABLISHING QUALITY AS GOAL FOR COMMODITY 

CREDIT CORPORATION PROGRAMS 

Pub. L. 101–624, title XXV, § 2517, formerly § 2518, Nov. 

28, 1990, 104 Stat. 4078, as renumbered by Pub. L. 104–66, 

title I, § 1011(h), Dec. 21, 1995, 109 Stat. 710, provided 

that: ‘‘In carrying out its activities the Commodity 

Credit Corporation shall, to the extent practicable, pro-

vide for program provisions that promote quality in the 

production and marketing of crops and livestock in the 

United States.’’ 

[Pub. L. 104–127, title VII, § 711, Apr. 4, 1996, 110 Stat. 

1112, which directed the repeal of section 2517 of the 

Food, Agriculture, Conservation, and Trade Act of 1990, 

Pub. L. 101–624, relating to a study of transportation of 

fertilizer and agricultural chemicals to farmers, was 

not executed to provisions set out above, to reflect the 

probable intent of Congress and the amendment by 

Pub. L. 104–66, title I, § 1011(h), Dec. 21, 1995, 109 Stat. 

710, which repealed section 2517 of Pub. L. 101–624 relat-

ing to such study, and renumbered section 2518 of Pub. 

L. 101–624, set out above, as section 2517 of Pub. L. 

101–624.] 

§ 714a. Location of offices 

The Corporation may establish offices in such 
place or places as it may deem necessary or de-
sirable in the conduct of its business. 

(June 29, 1948, ch. 704, § 3, 62 Stat. 1070.) 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714b. General powers of Corporation 

The Corporation— 
(a) Shall have succession in its corporate 

name. 
(b) May adopt, alter, and use a corporate seal, 

which shall be judicially noticed. 
(c) May sue and be sued, but no attachment, 

injunction, garnishment, or other similar proc-
ess, mesne or final, shall be issued against the 
Corporation or its property. The district courts 
of the United States, including the district 
courts of any Territory or possession, shall have 
exclusive original jurisdiction, without regard 
to the amount in controversy, of all suits 
brought by or against the Corporation: Provided, 



Page 850 TITLE 15—COMMERCE AND TRADE § 714b 

1 So in original. Should be ‘‘Congress’’. 

That the Corporation may intervene in any 
court in any suit, action, or proceeding in which 
it has an interest. Any suit against the Corpora-
tion shall be brought in the District of Colum-
bia, or in the district wherein the plaintiff re-
sides or is engaged in business. No suit by or 
against the Corporation shall be allowed unless 
(1) it shall have been brought within six years 
after the right accrued on which suit is brought, 
or (2) in the event that the person bringing such 
suit shall have been under legal disability or be-
yond the seas at the time the right accrued, the 
suit shall have been brought within three years 
after the disability shall have ceased or within 
six years after the right accrued on which suit is 
brought, whichever period is longer. The defend-
ant in any suit by or against the Corporation 
may plead, by way of set-off or counterclaim, 
any cause of action, whether arising out of the 
same transaction or not, which would otherwise 
be barred by such limitation if the claim upon 
which the defendant’s cause of action is based 
had not been barred prior to the date that the 
plaintiff’s cause of action arose: Provided, That 
the defendant shall not be awarded a judgment 
on any such set-off or counterclaim for any 
amount in excess of the amount of the plaintiff’s 
claim established in the suit. All suits against 
the Corporation shall be tried by the court with-
out a jury. Notwithstanding any other provision 
of this subchapter, the Federal Tort Claims Act 
(Public Law 601, Seventy-ninth Congres 1 [28 
U.S.C. 1346(b) and 2671 et seq.] shall be applicable 
to the Corporation. Any suit by or against the 
United States as the real party in interest based 
upon any claim by or against the Corporation 
shall be subject to the provisions of subsection 
(c) of this section to the same extent as though 
such suit were by or against the Corporation, ex-
cept that (1) any such suit against the United 
States based upon any claim of the type enu-
merated in section 1491 of title 28, may be 
brought in the United States Court of Federal 
Claims, and (2) no such suit against the United 
States may be brought in a district court unless 
such suit might, without regard to the provi-
sions of this subchapter, be brought in such 
court. 

(d) May adopt, amend, and repeal bylaws, 
rules, and regulations governing the manner in 
which its business may be conducted and the 
powers vested in it may be exercised. 

(e) Shall have all the rights, privileges, and 
immunities of the United States with respect to 
the right to priority of payment with respect to 
debts due from insolvent, deceased, or bankrupt 
debtors. The Corporation may assert such 
rights, privileges, and immunities in any suit, 
action, or proceeding. 

(f) Shall be entitled to the use of the United 
States mails in the same manner and upon the 
same conditions as the executive departments of 
the Federal Government. 

(g) May enter into and carry out such con-
tracts or agreements as are necessary in the 
conduct of its business, except that obligations 
under all such contracts or agreements (other 
than reimbursable agreements under section 714i 
of this title) for equipment or services relating 

to automated data processing, information tech-
nologies, or related items (including tele-
communications equipment and computer hard-
ware and software) may not exceed $170,000,000 
in fiscal year 1996 and not more than $188,000,000 
in the 6-fiscal year period beginning on October 
1, 1996, unless additional amounts for such con-
tracts and agreements are provided in advance 
in appropriation Acts. State and local regu-
latory laws or rules shall not be applicable with 
respect to contracts or agreements of the Cor-
poration or the parties thereto to the extent 
that such contracts or agreements provide that 
such laws or rules shall not be applicable, or to 
the extent that such laws or rules are inconsist-
ent with such contracts or agreements. 

(h) May contract for the use, in accordance 
with the usual customs of trade and commerce, 
of plants and facilities for the physical handling, 
storage, processing, servicing, and transpor-
tation of the agricultural commodities subject 
to its control. The Corporation shall not have 
power to acquire real property or any interest 
therein except that it may (a) rent or lease of-
fice space necessary for the conduct of its busi-
ness and (b) acquire real property or any inter-
est therein for the purpose of providing storage 
adequate to carry out effectively and efficiently 
any of the Corporation’s programs, or of secur-
ing or discharging obligations owing to the Cor-
poration, or of otherwise protecting the finan-
cial interests of the Corporation: Provided, That 
the authority contained in this subsection shall 
not be utilized by the Corporation for the pur-
pose of acquiring real property, or any interest 
therein, in order to provide storage facilities for 
any commodity unless the Corporation deter-
mines that existing privately owned storage fa-
cilities for such commodity in the area con-
cerned are not adequate: Provided further, That 
no refrigerated cold storage facilities shall be 
constructed or purchased except with funds spe-
cifically provided by Congress for that purpose: 
And provided further, That any contract entered 
into by the Corporation for the use of a storage 
facility shall provide at least that (1) the rental 
rate charged for an extended term in excess of 
one year shall be at an annual rate less than 
that which is charged for a one-year contract, 
(2) any obligation of the Corporation to pay for 
the use of any space in a facility shall be re-
lieved to the extent that the Corporation does 
not use the space and payment is made by an-
other person for the use of such space, and (3) if 
the Corporation determines that it no longer 
needs the space reserved in the facility, the Cor-
poration may be relieved, for the remaining 
term of the contract, of its obligations to an ex-
tent and in a manner that will provide signifi-
cant savings to the Corporation while permit-
ting the owner of the facility reasonable time to 
lease such space to another person: And provided 

further, That nothing contained in this sub-
section shall limit the duty of the Corporation, 
to the maximum extent practicable consistent 
with the fulfillment of the Corporation’s pur-
poses and the effective and efficient conduct of 
its business, to utilize the usual and customary 
channels, facilities, and arrangements of trade 
and commerce in the warehousing of commod-
ities: And provided further, That to encourage 
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the storage of grain on farms, where it can be 
stored at the lowest cost, the Corporation may 
make loans to grain growers needing storage fa-
cilities when such growers shall apply to the 
Corporation for financing the construction or 
purchase of suitable storage, and these loans 
shall be deducted from the proceeds of price sup-
port loans or purchase agreements made be-
tween the Corporation and the growers, except 
that the Secretary shall make such loans in 
areas in which the Secretary determines that 
there is a deficiency of such storage. To encour-
age the alleviation of natural resource conserva-
tion problems that reduce the productive capac-
ity of the Nation’s land and water resources or 
that cause degradation of environmental qual-
ity, the Corporation may, beginning December 
22, 1981, make loans to any agricultural producer 
for those natural resource conservation and en-
vironmental enhancement measures that are 
recommended by the applicable county and 
State committees established under section 
590h(b) of title 16 and are included in the produc-
er’s conservation plan approved by the local soil 
and water conservation district; such loans shall 
be for a period not to exceed ten years at a rate 
of interest based upon the rate of interest 
charged the Corporation by the United States 
Treasury; the Corporation may make loans to 
any one producer in any fiscal year in an 
amount not to exceed $25,000; loans up to $10,000 
in amount may be unsecured and loans in excess 
of $10,000 shall be secured; and the total of such 
unsecured and secured loans made in each fiscal 
year shall not exceed $200,000,000: Provided, That 
the authority provided by this sentence to make 
loans shall be effective only to the extent and in 
such amounts as may be provided for in prior ap-
propriation Acts. Notwithstanding any other 
provision of law, the Commodity Credit Corpora-
tion shall, to the maximum extent practicable, 
in consultation with the Secretary of State, and 
upon terms and conditions prescribed or ap-
proved by the Secretary of Agriculture, accept 
strategic and critical materials produced abroad 
in exchange for agricultural commodities ac-
quired by the Corporation. Insofar as prac-
ticable, in effecting such exchange of goods, the 
Secretary shall: (1) use normal commercial 
trade channels; (2) take action to avoid displac-
ing usual marketings of United States agricul-
tural commodities and the products thereof; (3) 
take reasonable precautions to prevent the re-
sale or transshipment to other countries, or use 
for other than domestic use in the importing 
country, of agricultural commodities used for 
such exchange; and (4) give priority to commod-
ities easily storable and those which serve as 
prime incentive goods to stimulate production 
of critical and strategic materials. The Corpora-
tion may solicit bids from, and utilize, private 
trading firms to effect such exchange of goods. 
The determination of the quantities and quali-
ties of such materials which are desirable for 
stock piling and the determination of which ma-
terials are strategic and critical shall be made 
in the manner prescribed by section 3 of the 
Strategic and Critical Materials Stock Piling 
Act [50 U.S.C. 98b]. Strategic and critical mate-
rials acquired by Commodity Credit Corporation 
in exchange for agricultural commodities shall, 

to the extent approved by the President, be 
transferred to the stock pile provided for by the 
Strategic and Critical Materials Stock Piling 
Act [50 U.S.C. 98 et seq.]; and in the same fiscal 
year such materials are transferred to the stock 
pile the Commodity Credit Corporation shall be 
reimbursed for the strategic and critical mate-
rials so transferred to the stock pile from the 
funds made available for the purpose of the 
Strategic and Critical Materials Stock Piling 
Act, in an amount equal to the fair market 
value, as determined by the Secretary of the 
Treasury, of the material transferred to the 
stock pile. If the volume of petroleum products 
(including crude oil) stored in the Strategic Pe-
troleum Reserve is less than the level prescribed 
under section 6234 of title 42, the Corporation 
shall, to the maximum extent practicable and 
with the approval of the Secretary of Agri-
culture, make available annually to the Sec-
retary of Energy, upon the request of the Sec-
retary of Energy, a quantity of agricultural 
products owned by the Corporation with a mar-
ket value at the time of such request of at least 
$300,000,000 for use by the Secretary of Energy in 
acquiring petroleum products (including crude 
oil) produced abroad for placement in the Stra-
tegic Petroleum Reserve through an exchange of 
such agricultural products. The terms and con-
ditions of each such exchange, including provi-
sions for full reimbursement to the Commodity 
Credit Corporation, shall be determined by the 
Secretary of Energy and the Secretary of Agri-
culture. Nothing contained herein shall limit 
the authority of the Commodity Credit Corpora-
tion to acquire, hold, or dispose of such quantity 
of strategic and critical materials as it deems 
advisable in carrying out its functions and pro-
tecting its assets: Provided, That, notwithstand-
ing any other provision of law, where a grain 
storage facility owned by the Corporation is not 
needed by the Corporation and, upon being of-
fered for sale no person offers to pay the mini-
mum price set by the Corporation for such facil-
ity for use in connection with storage or han-
dling of agricultural commodities, then the Cor-
poration may, without declaring such facility to 
be excess property, sell it by bids at not less 
than such minimum price to any public or pri-
vate nonprofit agency or organization for use for 
the purposes of such agency or organization. 
This provision shall apply also to facilities 
which on the effective date of this Act have been 
declared excess to the needs of the Commodity 
Credit Corporation but have not been claimed by 
any other Government agency, or surplus to the 
needs of the Government but not disposed of 
pursuant to the provisions of the Federal Prop-
erty and Administrative Services Act of 1949, as 
amended [40 U.S.C. 471 et seq.]. 

(i) May borrow money subject to any provision 
of law applicable to the Corporation: Provided, 
That the total of all money borrowed by the 
Corporation, other than trust deposits and ad-
vances received on sales, shall not at any time 
exceed in the aggregate $30,000,000,000. The Cor-
poration shall at all times reserve a sufficient 
amount of its authorized borrowing power 
which, together with other funds available to 
the Corporation, will enable it to purchase, in 
accordance with its contracts with lending agen-
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cies, notes, or other obligations evidencing loans 
made by such agencies under the Corporation’s 
programs. 

(j) Shall determine the character of and the 
necessity for its obligations and expenditures 
and the manner in which they shall be incurred, 
allowed, and paid. 

(k) Shall have authority to make final and 
conclusive settlement and adjustment of any 
claims by or against the Corporation or the ac-
counts of its fiscal officers. 

(l) May make such loans and advances of its 
funds as are necessary in the conduct of its busi-
ness. 

(m) Shall have such powers as may be nec-
essary or appropriate for the exercise of the 
powers specifically vested in the Corporation, 
and all such incidental powers as are customary 
in corporations generally; but any research fi-
nanced by the Corporation shall relate to the 
conservation or disposal of commodities owned 
or controlled by the Corporation and shall be 
conducted in collaboration with research agen-
cies of the Department of Agriculture. Notwith-
standing any other provision of this subchapter, 
the Corporation may, in the exercise of its 
power to remove and dispose of surplus agricul-
tural commodities, export, or cause to be ex-
ported, not to exceed such amounts of commod-
ities owned by the Corporation as will enable 
the Corporation to finance research and develop-
ment of external combustion engines using fuel 
other than that derived from petroleum and pe-
troleum products. The total value of commod-
ities exported annually for the purposes of the 
research authorized by the preceding sentence 
may not exceed $30,000,000. 

(June 29, 1948, ch. 704, § 4, 62 Stat. 1070; June 7, 
1949, ch. 175, §§ 2, 5, 63 Stat. 154, 156; Aug. 10, 1949, 
ch. 412, § 12(a), 63 Stat. 591; June 28, 1950, ch. 381, 
§ 2, 64 Stat. 261; Mar. 20, 1954, ch. 102, § 2, 68 Stat. 
30; Aug. 31, 1954, ch. 1172, § 2, 68 Stat. 1047; Aug. 
11, 1955, ch. 782, § 2, 69 Stat. 634; Aug. 1, 1956, ch. 
815, § 1(a), 70 Stat. 783; Pub. L. 89–758, Nov. 5, 
1966, 80 Stat. 1307; Pub. L. 95–113, title XI, § 1104, 
Sept. 29, 1977, 91 Stat. 954; Pub. L. 95–279, title 
III, § 301(a), May 15, 1978, 92 Stat. 242; Pub. L. 
96–41, § 3(b), July 30, 1979, 93 Stat. 325; Pub. L. 
96–234, § 3, Apr. 11, 1980, 94 Stat. 333; Pub. L. 97–35, 
title I, § 151, Aug. 13, 1981, 95 Stat. 370; Pub. L. 
97–98, title XV, § 1520(a), title XVI, § 1606, Dec. 22, 
1981, 95 Stat. 1335, 1347; Pub. L. 97–164, title I, 
§ 161(1), Apr. 2, 1982, 96 Stat. 49; Pub. L. 99–198, 
title XI, § 1167(b), title XVII, § 1761, Dec. 23, 1985, 
99 Stat. 1503, 1651; Pub. L. 99–260, § 11, Mar. 20, 
1986, 100 Stat. 52; Pub. L. 100–202, § 101(k) [title I, 
§ 101], Dec. 22, 1987, 101 Stat. 1329–322, 1329–336; 
Pub. L. 102–572, title IX, § 902(b)(1), Oct. 29, 1992, 
106 Stat. 4516; Pub. L. 104–127, title I, § 161(b)(1), 
Apr. 4, 1996, 110 Stat. 934; Pub. L. 105–185, title V, 
§ 521(a), June 23, 1998, 112 Stat. 580; Pub. L. 
105–277, div. A, § 101(a) [title VII, § 756], Oct. 21, 
1998, 112 Stat. 2681, 2681–34.) 

REFERENCES IN TEXT 

The Federal Tort Claims Act, referred to in subsec. 

(c), means act Aug. 2, 1946, ch. 753, title IV, §§ 401–404, 

410–413, 420–423, 60 Stat. 842, which was repealed by act 

June 25, 1948, ch. 646, § 39, 62 Stat. 992, eff. Sept. 1, 1948, 

and is now covered by sections 1346(b) and 2671 et seq. 

of Title 28, Judiciary and Judicial Procedure. 

The Strategic and Critical Materials Stock Piling 

Act, referred to in subsec. (h), is act June 7, 1939, ch. 

190, as revised generally by Pub. L. 96–41, § 2, July 30, 

1979, 93 Stat. 319, which is classified generally to sub-

chapter III (§ 98 et seq.) of chapter 5 of Title 50, War and 

National Defense. For complete classification of this 

Act to the Code, see section 98 of Title 50 and Tables. 

The effective date of this Act, referred to in subsec. 

(h), probably refers to the effective date of Pub. L. 

89–758, which was approved on Nov. 5, 1966. 

The Federal Property and Administrative Services 

Act of 1949, as amended, referred to in subsec. (h), is act 

June 30, 1949, ch. 288, 63 Stat. 377, as amended. The pro-

visions of that act relating to management and dis-

posal of Government property are classified to chapter 

10 (§ 471 et seq.) of Title 40, Public Buildings, Property, 

and Works. For complete classification of this Act to 

the Code, see Short Title note set out under section 471 

of Title 40, and Tables. 

CODIFICATION 

The words ‘‘of the District of Columbia and’’ in the 

phrase of subsec. (c) reading ‘‘including the district 

courts of the District of Columbia and of any Territory 

or possession’’ have been deleted as superfluous in view 

of section 132(a) of Title 28, Judiciary and Judicial Pro-

cedure, which states that ‘‘There shall be in each judi-

cial district a district court which shall be a court of 

record known as the United States District Court for 

the district’’ and section 88 of Title 28 which states that 

‘‘The District of Columbia constitutes one judicial dis-

trict’’. 

Amendment by Pub. L. 95–113, which directed the 

Corporation to make secured storage facility loans of 

not to exceed $50,000, later increased to $100,000, to 

growers of dry or high moisture grain, soybeans, rice, 

and high moisture forage and silage during the period 

Oct. 1, 1977, to Sept. 30, 1981, was omitted from the Code 

as terminated. See Effective and Termination Dates of 

1977 Amendment note set out below. 

AMENDMENTS 

1998—Subsec. (g). Pub. L. 105–277 substituted 

‘‘$188,000,000’’ for ‘‘$193,000,000’’. 

Pub. L. 105–185 substituted ‘‘$193,000,000’’ for 

‘‘$275,000,000’’. 

1996—Subsec. (g). Pub. L. 104–127, § 161(b)(1)(A), in-

serted before period at end of first sentence ‘‘, except 

that obligations under all such contracts or agreements 

(other than reimbursable agreements under section 714i 

of this title) for equipment or services relating to auto-

mated data processing, information technologies, or re-

lated items (including telecommunications equipment 

and computer hardware and software) may not exceed 

$170,000,000 in fiscal year 1996 and not more than 

$275,000,000 in the 6-fiscal year period beginning on Oc-

tober 1, 1996, unless additional amounts for such con-

tracts and agreements are provided in advance in ap-

propriation Acts’’. 

Subsec. (h). Pub. L. 104–127, § 161(b)(1)(B), in second 

sentence, struck out ‘‘shall have power to acquire per-

sonal property necessary to the conduct of its business 

but’’ after ‘‘The Corporation’’. 

1992—Subsec. (c). Pub. L. 102–572 substituted ‘‘United 

States Court of Federal Claims’’ for ‘‘United States 

Claims Court’’. 

1987—Subsec. (i). Pub. L. 100–202 substituted 

‘‘$30,000,000,000’’ for ‘‘$25,000,000,000’’. 

1986—Subsec. (m). Pub. L. 99–260 inserted provision 

authorizing the Corporation to dispose of or export sur-

plus agricultural commodities in amounts that will en-

able the Corporation to finance research and develop-

ment of external combustion engines using fuel other 

than that derived from petroleum and petroleum prod-

ucts and limiting the total value of the commodities 

exported annually to a maximum of $30,000,000. 

1985—Subsec. (h). Pub. L. 99–198, § 1761, inserted an ad-

ditional proviso reading as follows: ‘‘That any contract 

entered into by the Corporation for the use of a storage 



Page 853 TITLE 15—COMMERCE AND TRADE § 714b 

facility shall provide at least that (1) the rental rate 

charged for an extended term in excess of one year 

shall be at an annual rate less than that which is 

charged for a one-year contract, (2) any obligation of 

the Corporation to pay for the use of any space in a fa-

cility shall be relieved to the extent that the Corpora-

tion does not use the space and payment is made by an-

other person for the use of such space, and (3) if the 

Corporation determines that it no longer needs the 

space reserved in the facility, the Corporation may be 

relieved, for the remaining term of the contract, of its 

obligations to an extent and in a manner that will pro-

vide significant savings to the Corporation while per-

mitting the owner of the facility reasonable time to 

lease such space to another person:’’. 

Pub. L. 99–198, § 1167(b), in sentence beginning ‘‘Not-

withstanding any other provision of law’’ substituted 

‘‘Commodity Credit Corporation shall, to the maximum 

extent practicable, in consultation with the Secretary 

of State, and upon terms and conditions prescribed or 

approved by the Secretary of Agriculture, accept stra-

tegic and critical materials’’ for ‘‘Commodity Credit 

Corporation is authorized, upon terms and conditions 

prescribed or approved by the Secretary of Agriculture, 

to accept strategic and critical materials’’; in sentence 

beginning ‘‘Insofar as practicable’’ substituted ‘‘the 

Secretary shall: (1) use normal commercial trade chan-

nels; (2) take action to avoid displacing usual market-

ings of United States agricultural commodities and the 

products thereof; (3) take reasonable precautions to 

prevent the resale or transshipment to other countries, 

or use for other than domestic use in the importing 

country, of agricultural commodities used for such ex-

change; and (4) give priority’’ for ‘‘normal commercial 

trade channels shall be utilized and priority shall be 

given’’; inserted sentence reading ‘‘The Corporation 

may solicit bids from, and utilize, private trading firms 

to effect such exchange of goods.’’; in sentence begin-

ning ‘‘Strategic and critical materials’’ substituted ‘‘in 

the same fiscal year such materials are transferred’’ for 

‘‘when transferred’’; and inserted sentence beginning 

‘‘If the volume of petroleum products’’ and sentence be-

ginning ‘‘the terms and conditions’’ relating to acquisi-

tion of petroleum products for placement in the Strate-

gic Petroleum Reserve and terms and conditions of 

each exchange. 

1982—Subsec. (c). Pub. L. 97–164 substituted ‘‘Claims 

Court’’ for ‘‘Court of Claims’’. 

1981—Subsec. (h). Pub. L. 97–98 inserted ‘‘, except that 

the Secretary shall make such loans in areas in which 

the Secretary determines that there is a deficiency of 

such storage’’, and inserted provision authorizing the 

Secretary to make loans to grain growers needing stor-

age facilities for the storage of grain on farms in areas 

where the Secretary determines that there is a defi-

ciency of such storage and also inserted provision that, 

to encourage the alleviation of natural resource con-

servation problems that reduce the productive capacity 

of the Nation’s land and water resources or that cause 

degradation of environmental quality, the Corporation 

may, beginning December 22, 1981, make loans to any 

agricultural producer for those natural resource con-

servation and environmental enhancement measures 

that are recommended by the applicable county and 

State committees established under section 590h(b) of 

title 16 and are included in the producer’s conservation 

plan approved by the local soil and water conservation 

district, that such loans shall be for a period not to ex-

ceed ten years at a rate of interest based upon the rate 

of interest charged the Corporation by the United 

States Treasury, that the Corporation may make loans 

to any one producer in any fiscal year in an amount not 

to exceed $25,000, that loans up to $10,000 in amount 

may be unsecured and loans in excess of $10,000 shall be 

secured, that the total of such unsecured and secured 

loans made in each fiscal year shall not exceed 

$200,000,000, and that the authority to make such loans 

be effective only to the extent and in such amounts as 

may be provided for in prior appropriation Acts. 

Pub. L. 97–35 substituted ‘‘the Corporation may make 

loans’’ for ‘‘the Corporation shall make loans’’ in 

fourth proviso. 

1980—Subsec. (h). Pub. L. 96–234 substituted ‘‘$100,000’’ 

for ‘‘$50,000’’ in two places, and struck out provisions 

respecting the size of the facility for purposes of ob-

taining loans. 

1979—Subsec. (h). Pub. L. 96–41 substituted ‘‘section 3 

of the Strategic and Critical Materials Stock Piling 

Act’’ for ‘‘section 2 of the Strategic and Critical Mate-

rials Stock Piling Act (60 Stat. 596)’’ and ‘‘the Presi-

dent’’ for ‘‘the Munitions Board of the Department of 

Defense’’. 

1978—Subsec. (i). Pub. L. 95–279 substituted 

‘‘$25,000,000,000’’ for ‘‘$14,500,000,000’’. 

1977—Subsec. (h). Pub. L. 95–113 inserted proviso di-

recting the Corporation to make secured storage facil-

ity loans of not to exceed $50,000 to growers of dry or 

high moisture grain, soybeans, rice, and high moisture 

forage and silage during the period Oct. 1, 1977, to Sept. 

30, 1981. See Codification note set out above. 

1966—Subsec. (h). Pub. L. 89–758 inserted provisions 

allowing for the sale of grain storage facilities by bids 

when no person offers to pay the minimum price set by 

the Commodity Credit Corporation at not less than the 

minimum price to any public or private nonprofit agen-

cy. 

1956—Subsec. (i). Act Aug. 1, 1956, substituted 

‘‘$14,500,000,000’’ for ‘‘$12,000,000,000’’. 

1955—Subsec. (i). Act Aug. 11, 1955, substituted 

‘‘$12,000,000,000’’ for ‘‘$10,000,000,000’’. 

1954—Subsec. (i). Act Aug. 31, 1954, substituted 

‘‘$10,000,000,000’’ for ‘‘$8,500,000,000’’. 

Subsec. (i). Act Mar. 20, 1954, substituted 

‘‘$8,500,000,000’’ for ‘‘$6,750,000,000’’. 

1950—Subsec. (i). Act June 28, 1950, substituted 

‘‘$6,750,000,000’’ for ‘‘$4,750,000,000’’. 

1949—Subsec. (c). Act June 7, 1949, § 5, conferred juris-

diction on the district courts ‘‘without regard to the 

amount in controversy’’, enabled the Corporation and 

persons having claims against the Corporation to plead 

set-offs and counterclaims which are barred by the 

statute of limitations, if, at the time the plaintiff’s 

cause of action arose, the defendant’s cause of action 

on which the set-off or counterclaim is based was not 

barred by the statute of limitations, and provided that 

certain claims against the United States could be 

brought in the United States Court of Claims. 

Subsec. (h). Act June 7, 1949, § 2, enabled the Corpora-

tion to acquire items of personal and real property to 

be used in connection with the care, preservation, stor-

age, and handling of agricultural commodities con-

trolled by it, and enabled the Corporation to take liens 

on real property as security for obligations owing to it 

and to bid in on any execution or foreclosure sale to 

protect its financial interests in the matter. 

CHANGE OF NAME 

National Military Establishment changed to Depart-

ment of Defense by act Aug. 10, 1949. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–185, title V, § 521(b), June 23, 1998, 112 Stat. 

580, provided that: ‘‘The amendment made by sub-

section (a) [amending this section] takes effect on Oc-

tober 1, 1997.’’ 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–572 effective Oct. 29, 1992, 

see section 911 of Pub. L. 102–572, set out as a note 

under section 171 of Title 28, Judiciary and Judicial 

Procedure. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–164 effective Oct. 1, 1982, 

see section 402 of Pub. L. 97–164, set out as a note under 

section 171 of Title 28, Judiciary and Judicial Proce-

dure. 
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EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–98 effective Dec. 22, 1981, 

see section 1801 of Pub. L. 97–98, set out as an Effective 

Date note under section 4301 of Title 7, Agriculture. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–279 effective Oct. 1, 1978, 

see section 301(d) of Pub. L. 95–279, set out as a note 

under section 713a–4 of this title. 

EFFECTIVE AND TERMINATION DATES OF 1977 

AMENDMENT 

Section 1104 of Pub. L. 95–113 provided that the 

amendment made by that section is effective only with 

respect to the fiscal years beginning Oct. 1, 1977, and 

ending Sept. 30, 1981. 

DELEGATION OF FUNCTIONS 

Functions of President under subsec. (h) of this sec-

tion delegated to Secretary of Defense, see section 2 of 

Ex. Ord. No. 12626, Feb. 25, 1988, 53 F.R. 6114, set out as 

a note under section 98 of Title 50, War and National 

Defense. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

STORAGE COST ADJUSTMENT FOR FISCAL YEARS 1988 

AND 1989 

Pub. L. 100–203, title I, § 1106, Dec. 22, 1987, 101 Stat. 

1330–5, provided that: ‘‘For the fiscal years 1988 and 

1989, the Secretary of Agriculture shall ensure that ex-

penditures of the Commodity Credit Corporation for 

commercial storage, transportation, and handling of 

commodities owned by the Corporation (excluding stor-

age payments made in accordance with section 110 of 

the Agricultural Act of 1949 (7 U.S.C. 1445e)) are reduced 

by $230,000,000 in such fiscal years from the amount of 

funds otherwise projected to be expended in fiscal years 

1988 and 1989 under the budget base determined under 

section 251 of the Balanced Budget and Emergency Def-

icit Control Act of 1985 (2 U.S.C. 901) for commercial 

storage, transportation, and handling of such commod-

ities. In order to achieve the savings required by this 

section, the Secretary shall adjust storage, handling, or 

transportation expenditures paid by the Corporation or 

take other appropriate actions.’’ 

INCREASE IN BORROWING AUTHORITY EFFECTIVE ONLY 

TO EXTENT PROVIDED IN APPROPRIATION ACTS 

Section 301(c) of Pub. L. 95–279 provided that: ‘‘The 

increase in the borrowing authority of the Commodity 

Credit Corporation made by this section [amending this 

section and section 713a–4 of this title] shall be effec-

tive only to the extent provided in appropriation Acts.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 section 1727g; 

title 16 section 3811; title 21 section 889; title 31 section 

3902; title 50 section 98c. 

§ 714c. Specific powers of Corporation 

In the fulfillment of its purposes and in carry-
ing out its annual budget programs submitted to 
and approved by the Congress pursuant to chap-
ter 91 of title 31, the Corporation is authorized 
to use its general powers only to— 

(a) Support the prices of agricultural commod-
ities through loans, purchases, payments, and 
other operations. 

(b) Make available materials and facilities re-
quired in connection with the production and 
marketing of agricultural commodities. 

(c) Procure agricultural commodities for sale 
to other Government agencies, foreign govern-
ments, and domestic, foreign, or international 
relief or rehabilitation agencies, and to meet do-
mestic requirements. 

(d) Remove and dispose of or aid in the re-
moval or disposition of surplus agricultural 
commodities. 

(e) Increase the domestic consumption of agri-
cultural commodities by expanding or aiding in 
the expansion of domestic markets or by devel-
oping or aiding in the development of new and 
additional markets, marketing facilities, and 
uses for such commodities. 

(f) Export or cause to be exported, or aid in 
the development of foreign markets for, agricul-
tural commodities (including fish and fish prod-
ucts, without regard to whether such fish are 
harvested in aquacultural operations). 

(g) Carry out conservation or environmental 
programs authorized by law. 

(h) Carry out such other operations as the 
Congress may specifically authorize or provide 
for. 

In the Corporation’s purchasing and selling 
operations with respect to agricultural commod-
ities (except sales to other Government agen-
cies), and in the warehousing, transporting, 
processing, or handling of agricultural commod-
ities, the Corporation shall, to the maximum ex-
tent practicable consistent with the fulfillment 
of the Corporation’s purposes and the effective 
and efficient conduct of its business, utilize the 
usual and customary channels, facilities, and ar-
rangements of trade and commerce. 

(June 29, 1948, ch. 704, § 5, 62 Stat. 1072; Pub. L. 
98–623, title IV, § 405(a), Nov. 8, 1984, 98 Stat. 3409; 
Pub. L. 104–127, title III, § 381(a), Apr. 4, 1996, 110 
Stat. 1016.) 

CODIFICATION 

‘‘Chapter 91 of title 31’’ substituted in provision pre-

ceding subsec. (a) for ‘‘the Government Corporation 

Control Act (31 U.S.C., 1940 edition, Supp. V, 841)’’ on 

authority of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 Stat. 

1067, the first section of which enacted Title 31, Money 

and Finance. 

AMENDMENTS 

1996—Subsecs. (g), (h). Pub. L. 104–127 added subsec. 

(g) and redesignated former subsec. (g) as (h). 

1984—Subsec. (f). Pub. L. 98–623 inserted ‘‘(including 

fish and fish products, without regard to whether such 

fish are harvested in aquacultural operations)’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 381(b) of Pub. L. 104–127 provided that: ‘‘The 

amendments made by subsection (a) [amending this 

section] shall become effective on January 1, 1997.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 405(d) of Pub. L. 98–623 provided that: ‘‘For 

purposes of section 135 of the Omnibus Budget Rec-

onciliation Act of 1982 (7 U.S.C. 612c note) [Pub. L. 

97–253], the amendments made by this section [amend-

ing this section and sections 1707a and 1732 of Title 7, 

Agriculture] shall be considered to have taken effect 

before the date of the enactment of that Act [Sept. 8, 

1982].’’ 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-
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retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

EXPORT ENHANCEMENT PROGRAM; PROMOTION OF 

UNITED STATES MEAT EXPORTS 

Pub. L. 101–220, § 2, Dec. 12, 1989, 103 Stat. 1876, pro-

vided that: 

‘‘(a) COMMISSARIES.—During each of fiscal years 1990, 

1991, and 1992, the Commodity Credit Corporation shall, 

in carrying out the export enhancement program estab-

lished pursuant to section 5(f) of the Commodity Credit 

Corporation Charter Act (15 U.S.C. 714c(f)), promote the 

export of United States meat, including poultry prod-

ucts, to commissaries on military installations in the 

European Community. 

‘‘(b) FUNDING.— 

‘‘(1) IN GENERAL.—Except as provided in paragraph 

(2), of the amounts made available by the Commodity 

Credit Corporation to exporters, processors, and for-

eign importers under the authority of section 5(f) of 

the Commodity Credit Corporation Charter Act (15 

U.S.C. 714c(f)) in commodities of the Commodity 

Credit Corporation to enhance the export of United 

States commodities by making the price of such com-

modities competitive in the world market, the Com-

modity Credit Corporation shall make available to 

carry out subsection (a) not less than $14,000,000 in 

funds or commodities for fiscal year 1990, not less 

than $9,300,000 in funds or commodities for fiscal year 

1991, and not less than $4,600,000 in funds or commod-

ities for fiscal year 1992. 

‘‘(2) TRANSPORTATION COSTS.—Funds or commodities 

shall be made available under this section only to the 

extent that funds are made available by the Depart-

ment of Defense for the costs of transporting the 

meat to the commissaries. 

‘‘(c) REIMBURSEMENT OF CORPORATION.—Section 4 of 

the Act of July 16, 1943 (57 Stat. 566, chapter 241; 15 

U.S.C. 713a [15 U.S.C. 713a–9]) shall not apply to services 

performed, losses sustained, operating costs incurred, 

or commodities purchased or delivered by the Commod-

ity Credit Corporation pursuant to this section.’’ 

USE OF COMMODITY CREDIT CORPORATION FOR PUR-

CHASE OF AGRICULTURAL PRODUCTS FORMERLY IN-

TENDED FOR EXPORT TO SOVIET UNION 

Pub. L. 96–494, title II, § 206, Dec. 3, 1980, 94 Stat. 2572, 

provided that: ‘‘Notwithstanding any other provision of 

law, the Secretary of Agriculture may use, subject to 

such terms and conditions as the Secretary may deem 

appropriate, the funds, facilities, and authorities of the 

Commodity Credit Corporation in purchasing and han-

dling agricultural products, other than grains, that— 

‘‘(1) were intended to be exported to the Union of 

Soviet Socialist Republics under contracts entered 

into prior to January 5, 1980, but 

‘‘(2) cannot be exported under such contracts due to 

the imposition, on January 4, 1980, of restrictions on 

the export of agricultural products to the Union of 

Soviet Socialist Republics, 

in the same manner and under the same conditions as 

the Secretary purchases and handles grains under simi-

lar contracts and subject to the imposition of the same 

restrictions.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 713a–14, 714k of 

this title; title 7 section 1738r; title 16 section 3811; title 

21 section 889. 

§ 714d. Laws applicable to Corporation 

The Federal statutes applicable to Commodity 
Credit Corporation, a Delaware corporation, 
shall be applicable to the Corporation. Commod-
ity Credit Corporation, a Delaware corporation, 
shall cease to be an agency of the United States 
as provided in section 713(a) of this title. 

(June 29, 1948, ch. 704, § 6, 62 Stat. 1072.) 

REFERENCES IN TEXT 

Section 713(a) of this title, referred to in text, was 

omitted from the Code. See Codification note under 

former section 713 of this title. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714e. Capital stock; amount; interest 

The Corporation shall have a capital stock of 
$100,000,000 which shall be subscribed by the 
United States. Such subscription shall be 
deemed to be fully paid by the transfer of assets 
to the Corporation pursuant to section 714n of 
this title. The Corporation shall pay interest to 
the United States Treasury on the amount of its 
capital stock, and on the amount of the obliga-
tions of the Corporation purchased by the Sec-
retary of the Treasury pursuant to the Act of 
March 8, 1938 (U.S.C., title 15, sec. 713a–4), as 
amended, at such rates as may be determined by 
the Secretary of the Treasury to be appropriate 
in view of the terms for which such amounts are 
made available to the Corporation. 

(June 29, 1948, ch. 704, § 7, 62 Stat. 1072.) 

REFERENCES IN TEXT 

Act of March 8, 1938, referred to in text, is act Mar. 

8, 1938, ch. 44, §§ 1–5, 52 Stat. 107, which was classified to 

sections 713a–1 to 713a–5 of this title. Sections 713a–1 

and 713a–2 were repealed by Pub. L. 87–155, § 1, Aug. 17, 

1961, 75 Stat. 391, and section 713a–3 was omitted from 

the Code. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714f. Use of funds 

The Corporation is authorized to use in the 
conduct of its business all its funds and other as-
sets, including capital and net earnings there-
from, and all funds and other assets which have 
been or may hereafter be transferred or allo-
cated to, borrowed by, or otherwise acquired by 
it. 

(June 29, 1948, ch. 704, § 8, 62 Stat. 1072.) 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 31 section 3902. 

§ 714g. Board of Directors 

(a) Composition; appointment, tenure and com-
pensation; quorum; duties 

The management of the Corporation shall be 
vested in a board of directors (hereinafter re-
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ferred to as the ‘‘Board’’), subject to the general 
supervision and direction of the Secretary. The 
Secretary shall be an ex officio director and 
shall serve as Chairman of the Board. The Board 
shall consist of seven members (in addition to 
the Secretary), who shall be appointed by the 
President by and with the advice and consent of 
the Senate. In addition to their duties as mem-
bers of the Board, such appointed members shall 
perform such other duties as may be prescribed 
by the Secretary. Each appointed member of the 
Board shall receive compensation at such rate 
not in excess of the maximum then payable 
under chapter 51 and subchapter III of chapter 53 
of title 5 as may be fixed by the Secretary, ex-
cept that any such member who holds another 
office or position under the Federal Government 
the compensation for which exceeds such rate 
may elect to receive compensation at the rate 
provided for such other office or position in lieu 
of the compensation provided by this section. A 
majority of the directors shall constitute a 
quorum of the Board and action shall be taken 
only by a majority vote of those present. 

(b) Advisory board; composition, tenure and 
compensation; meetings; duties 

In addition to the Board of Directors there 
shall be an advisory board reflecting broad agri-
cultural and business experience in its member-
ship and consisting of five members who shall be 
appointed by the President, and who shall serve 
at the pleasure of the President. Not more than 
three of such members shall belong to the same 
political party. The advisory board shall meet at 
the call of the Secretary, who shall require it to 
meet not less often than once each ninety days; 
shall survey the general policies of the Corpora-
tion, including its policies in connection with 
the purchase, storage, and sale of commodities, 
and the operation of lending and price-support 
programs; and shall advise the Secretary with 
respect thereto. Members of the advisory board 
shall receive for their services as members com-
pensation of not to exceed $50 per diem when ac-
tually engaged in the performance of their du-
ties as such, together with their necessary trav-
eling expenses while going to and coming from 
meetings. 

(June 29, 1948, ch. 704, § 9, 62 Stat. 1072; June 7, 
1949, ch. 175, § 3, 63 Stat. 155; Oct. 28, 1949, ch. 782, 
title XI, § 1106(a), 63 Stat. 972; Pub. L. 94–561, § 4, 
Oct. 19, 1976, 90 Stat. 2643.) 

CODIFICATION 

In subsec. (a), ‘‘chapter 51 and subchapter III of chap-

ter 53 of title 5’’ substituted for ‘‘the Classification Act 

of 1949, as amended’’ on authority of Pub. L. 89–554, 

§ 7(b), Sept. 6, 1966, 80 Stat. 631, the first section of 

which enacted Title 5, Government Organization and 

Employees. 

AMENDMENTS 

1976—Subsec. (a). Pub. L. 94–561 increased number of 

Board of Directors from six to seven members. 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

Act June 7, 1949, amended section generally by bring-

ing the Board under the direct control of the Secretary 

who will serve as Chairman of the Board, and by adding 

subsec. (b) to provide for the appointment and duties of 

an advisory board. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–561 effective Oct. 19, 1976, 

see section 5 of Pub. L. 94–561, set out as a note under 

section 5313 of Title 5, Government Organization and 

Employees. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

TERMINATION OF ADVISORY BOARDS 

Advisory boards in existence on Jan. 5, 1973, to termi-

nate not later than the expiration of the 2-year period 

following Jan. 5, 1973, unless, in the case of a board es-

tablished by the President or an officer of the Federal 

Government, such board is renewed by appropriate ac-

tion prior to the expiration of such 2-year period, or in 

the case of a board established by the Congress, its du-

ration is otherwise provided by law. See sections 3(2) 

and 14 of Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 776, set 

out in the Appendix to Title 5, Government Organiza-

tion and Employees. 

§ 714h. Officers and employees; appointment; du-
ties 

The Secretary shall appoint such officers and 
employees as may be necessary for the conduct 
of the business of the Corporation, define their 
authority and duties, delegate to them such of 
the powers vested in the Corporation as he may 
determine. With the exception of experts, ap-
pointments shall be made pursuant to the civil- 
service laws and chapter 51 and subchapter III of 
chapter 53 of title 5. 

(June 29, 1948, ch. 704, § 10, 62 Stat. 1073; June 7, 
1949, ch. 175, § 4, 63 Stat. 156; Oct. 28, 1949, ch. 782, 
title XI, § 1106(a), 63 Stat. 972; Pub. L. 92–310, 
title II, § 224(b), June 6, 1972, 86 Stat. 206.) 

REFERENCES IN TEXT 

The civil service laws, referred to in text, are set 

forth in Title 5, Government Organization and Employ-

ees. See, particularly, section 3301 et seq. of Title 5. 

CODIFICATION 

‘‘Chapter 51 and subchapter III of chapter 53 of title 

5’’ substituted in text for ‘‘the Classification Act of 

1949’’ on authority of Pub. L. 89–554, § 7(b), Sept. 6, 1966, 

80 Stat. 631, the first section of which enacted Title 5, 

Government Organization and Employees. 

AMENDMENTS 

1972—Pub. L. 92–310 struck out provisions which per-

mitted the Secretary to designate officers and employ-

ees to be bonded, and which authorized the Corporation 

to pay the premium on the bonds. 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

Act June 7, 1949, amended section generally to permit 

the Secretary to appoint the officers and employees of 

the Corporation and to define their authority and du-

ties. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 
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EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

SALES MANAGER 

Pub. L. 87–367, title I, § 103(11), Oct. 4, 1961, 75 Stat. 

789, repealed such part of section 101 of act Aug. 4, 1955, 

ch. 451, Ch. I, 69 Stat. 451, which authorized the position 

of sales manager in the Commodity Credit Corporation 

to be placed in grade 17 of the General Schedule of the 

Classification Act of 1949. See section 5332 of Title 5, 

Government Organization and Employees. 

Positions existing prior to Oct. 4, 1961, compensation 

thereof and appointments thereto unaffected by 

changes made by Pub. L. 87–367 and positions in grades 

16, 17 and 18 of the General Schedule of the Classifica-

tion Act of 1949 prior to Oct. 4, 1961, to remain in re-

spective grades, until appropriate action is taken under 

title I of Pub. L. 87–367 and section 5108 of Title 5, see 

section 104 of Pub. L. 87–367. 

§ 714i. Cooperation with other governmental 
agencies 

The Corporation may, with the consent of the 
agency concerned, accept and utilize, on a com-
pensated or uncompensated basis, the officers, 
employees, services, facilities, and information 
of any agency of the Federal Government, in-
cluding any bureau, office, administration, or 
other agency of the Department of Agriculture, 
and of any State, the District of Columbia, any 
Territory or possession, or any political subdivi-
sion thereof. The Corporation may allot to any 
bureau, office, administration, or other agency 
of the Department of Agriculture or transfer to 
such other agencies as it may request to assist 
it in the conduct of its business any of the funds 
available to it for administrative expenses. The 
personnel and facilities of the Corporation may, 
with the consent of the Corporation, be utilized 
on a reimbursable basis by any agency of the 
Federal Government, including any bureau, of-
fice, administration, or other agency of the De-
partment of Agriculture, in the performance of 
any part or all of the functions of such agency. 
After September 30, 1996, the total amount of all 
allotments and fund transfers from the Corpora-
tion under this section (including allotments 
and transfers for automated data processing or 
information resource management activities) 
for a fiscal year may not exceed the total 
amount of the allotments and transfers made 
under this section in fiscal year 1995. 

(June 29, 1948, ch. 704, § 11, 62 Stat. 1073; Pub. L. 
104–127, title I, § 161(b)(2), Apr. 4, 1996, 110 Stat. 
934.) 

AMENDMENTS 

1996—Pub. L. 104–127 inserted at end ‘‘After Septem-

ber 30, 1996, the total amount of all allotments and fund 

transfers from the Corporation under this section (in-

cluding allotments and transfers for automated data 

processing or information resource management activi-

ties) for a fiscal year may not exceed the total amount 

of the allotments and transfers made under this section 

in fiscal year 1995.’’ 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 714b, 714k of 

this title. 

§ 714j. Utilization of associations and trade facili-
ties 

The Corporation may, in the conduct of its 
business, utilize on a contract or fee basis, com-
mittees or associations of producers, producer- 
owned and producer-controlled cooperative asso-
ciations, and trade facilities. 

(June 29, 1948, ch. 704, § 12, 62 Stat. 1073.) 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714k. Records; annual report 

The Corporation shall at all times maintain 
complete and accurate books of account and 
shall file annually with the Secretary of Agri-
culture a complete report as to the business of 
the Corporation, a copy of which shall be for-
warded by the Secretary of Agriculture to the 
President for transmission to the Congress. In 
addition to the annual report, the Corporation 
shall submit to Congress on a quarterly basis an 
itemized report of all expenditures over $10,000 
made under section 714c or 714i of this title dur-
ing the period covered by the report, including 
expenditures in the form of allotments or fund 
transfers to other agencies and departments of 
the Federal Government. 

(June 29, 1948, ch. 704, § 13, 62 Stat. 1073; Pub. L. 
104–127, title I, § 161(b)(3), Apr. 4, 1996, 110 Stat. 
934.) 

AMENDMENTS 

1996—Pub. L. 104–127 inserted at end ‘‘In addition to 

the annual report, the Corporation shall submit to Con-

gress on a quarterly basis an itemized report of all ex-

penditures over $10,000 made under section 714c or 714i 

of this title during the period covered by the report, in-

cluding expenditures in the form of allotments or fund 

transfers to other agencies and departments of the Fed-

eral Government.’’ 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which the requirement, 

under the 1st sentence of this section, to transmit to 

Congress a complete annual report as to the business of 

the Corporation, is listed on page 46), see section 3003 

of Pub. L. 104–66, as amended, set out as a note under 

section 1113 of Title 31, Money and Finance. 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714l. Interest of Members of Congress 

The provisions of section 22 of title 41 shall 
apply to all contracts or agreements of the Cor-
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poration, except contracts or agreements of a 
kind which the Corporation may enter into with 
farmers participating in a program of the Cor-
poration. 

(June 29, 1948, ch. 704, § 14, 62 Stat. 1074.) 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714m. Crimes and offenses 

(a) False statements; overvaluation of securities 

Whoever makes any statement knowing it to 
be false, or whoever willfully overvalues any se-
curity, for the purpose of influencing in any way 
the action of the Corporation, or for the purpose 
of obtaining for himself or another, money, 
property, or anything of value, under this sub-
chapter, or under any other Act applicable to 
the Corporation, shall, upon conviction thereof, 
be punished by a fine of not more than $10,000 or 
by imprisonment by not more than five years, or 
both. 

(b) Embezzlement, etc.; false entries; fraudulent 
issue of obligations of Corporation 

Whoever, being connected in any capacity 
with the Corporation or any of its programs, (i) 
embezzles, abstracts, purloins, or willfully mis-
applies any money, funds, securities, or other 
things of value, whether belonging to the Cor-
poration or pledged or otherwise entrusted to it; 
or (ii) with intent to defraud the Corporation, or 
any other body, politic or corporate, or any indi-
vidual, or to deceive any officer, auditor, or ex-
aminer of the Corporation, makes any false 
entry in any book, report, or statement of, or to, 
the Corporation, or draws any order, or issues, 
puts forth or assigns any note or other obliga-
tion or draft, mortgage, judgment, or decree 
thereof; or (iii) with intent to defraud the Cor-
poration, participates or shares in, or receives 
directly or indirectly any money, profit, prop-
erty, or benefits through any transaction, loan, 
commission, contract, or any other act of the 
Corporation, shall, upon conviction thereof, be 
punished by a fine of not more than $10,000 or by 
imprisonment for not more than five years, or 
both. 

(c) Larceny; conversion of property 

Whoever shall willfully steal, conceal, remove, 
dispose of, or convert to his own use or to that 
of another any property owned or held by, or 
mortgaged or pledged to, the Corporation, or 
any property mortgaged or pledged as security 
for any promissory note, or other evidence of in-
debtedness, which the Corporation has guaran-
teed or is obligated to purchase upon tender, 
shall, upon conviction thereof, if such property 
be of an amount or value in excess of $500, be 
punished by a fine of not more than $10,000 or by 
imprisonment for not more than five years, or 
both, and, if such property be of an amount or 
value of $500 or less, be punished by a fine of not 
more than $1,000 or by imprisonment for not 
more than one year, or both. 

(d) Conspiracy to commit offense 

Whoever conspires with another to accomplish 
any of the acts made unlawful by the preceding 
provisions of this section shall, upon conviction 
thereof, be subject to the same fine or imprison-
ment, or both, as is applicable in the case of 
conviction for doing such unlawful acts. 

(e) General statutes applicable 

All the general penal statutes relating to 
crimes and offenses against the United States 
shall apply with respect to the Corporation, its 
property, money, contracts and agreements, em-
ployees, and operations: Provided, That such 
general penal statutes shall not apply to the ex-
tent that they relate to crimes and offenses pun-
ishable under subsections (a), (b), (c), and (d) of 
this section: Provided further, That sections 431 
and 432 of title 18 shall not apply to contracts or 
agreements of a kind which the Corporation 
may enter into with farmers participating in a 
program of the Corporation. 

(f) Use of words ‘‘Commodity Credit Corpora-
tion’’ 

No individual, association, partnership, or cor-
poration shall use the words ‘‘Commodity Credit 
Corporation’’ or any combination of the same, 
as the name or a part thereof under which he or 
it shall do or purport to do business. Every indi-
vidual, partnership, association, or corporation 
violating this prohibition shall be guilty of a 
misdemeanor and shall be punished by a fine of 
not more than $1,000 or by imprisonment for not 
more than one year, or both. 

(June 29, 1948, ch. 704, § 15, 62 Stat. 1074; June 7, 
1949, ch. 175, § 6, 63 Stat. 157; Aug. 1, 1956, ch. 815, 
§ 2, 70 Stat. 783.) 

CODIFICATION 

In subsec. (e), ‘‘sections 431 and 432 of title 18’’ sub-

stituted for ‘‘sections 114 and 115 of the Act of March 4, 

1909, as amended (18 U.S.C., 1940 edition, 204, 205)’’ on 

authority of act June 25, 1948, ch. 645, 62 Stat. 683, the 

first section of which enacted Title 18, Crimes and 

Criminal Procedure. 

AMENDMENTS 

1956—Subsec. (c). Act Aug. 1, 1956, made it an offense 

to willfully steal or convert property mortgaged or 

pledged to a lending agency under a program of the 

Corporation and prescribed punishment not exceeding 

$1,000 fine or one year imprisonment or both in the case 

of property of an amount or value of $500 or less. 

1949—Subsec. (f). Act June 7, 1949, added subsec. (f). 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714n. Transfer of assets of Commodity Credit 
Corporation, a Delaware corporation 

The assets, funds, property, and records of 
Commodity Credit Corporation, a Delaware cor-
poration, are transferred to the Corporation. 
The rights, privileges, and powers, and the du-
ties and liabilities of Commodity Credit Cor-
poration, a Delaware corporation, in respect to 
any contract, agreement, loan, account, or other 
obligation shall become the rights, privileges, 
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and powers, and the duties and liabilities, re-
spectively, of the Corporation. The enforceable 
claims of or against Commodity Credit Corpora-
tion, a Delaware corporation, shall become the 
claims of or against, and may be enforced by or 
against, the Corporation: Provided, That nothing 
in this subchapter shall limit or extend any pe-
riod of limitation otherwise applicable to such 
claims against the Corporation. 

(June 29, 1948, ch. 704, § 16, 62 Stat. 1075.) 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 714e of this title. 

§ 714o. Dissolution of Delaware corporation 

The Secretary of Agriculture, representing the 
United States as the sole owner of the capital 
stock of Commodity Credit Corporation, a Dela-
ware corporation, is authorized and directed to 
institute or cause to be instituted such proceed-
ings as are required for the dissolution of said 
Corporation under the laws of the State of Dela-
ware. The costs of such dissolution of said Cor-
poration shall be borne by the Corporation. 

(June 29, 1948, ch. 704, § 17, 62 Stat. 1075.) 

EXCEPTIONS FROM TRANSFER OF FUNCTIONS 

For exception of functions of corporations of Depart-

ment of Agriculture from transfer of functions to Sec-

retary of Agriculture by Reorg. Plan No. 2 of 1953, see 

Exceptions From Transfer of Functions note set out 

under section 712a of this title. 

§ 714p. Release of innocent purchasers of con-
verted goods 

A buyer in the ordinary course of business of 
fungible goods sold and physically delivered by a 
warehouseman or other dealer who was regu-
larly engaged in the business of buying and sell-
ing such goods shall take or be deemed to have 
taken such goods free of any claim, existing or 
hereafter arising, by Commodity Credit Corpora-
tion, based on the want of authority in the seller 
to sell such goods, provided the buyer purchased 
such goods for value in good faith and did not 
know or have reason to know of any defect in 
the seller’s authority to sell such goods. To be 
entitled to relief under this section a buyer 
must assert as an affirmative defense and estab-
lish by a preponderance of the evidence the facts 
necessary to entitle him to such relief. 

(June 29, 1948, ch. 704, § 19, as added May 23, 1955, 
ch. 46, 69 Stat. 65.) 

CHAPTER 15A—INTERSTATE TRANSPOR-
TATION OF PETROLEUM PRODUCTS 

Sec. 

715. Purpose of chapter. 

715a. Definitions. 

715b. Interstate transportation of contraband oil 

forbidden. 

715c. Suspension of operation of section 715b of this 

title. 

715d. Enforcement of chapter. 

Sec. 

(a) Rules and regulations. 

(b) Certificate of clearance for petroleum 

and petroleum products. 

(c) Review of order of denial of certifi-

cate of clearance. 

715e. Penalties for violation of chapter. 

715f. Forfeiture of contraband oil shipped in viola-

tion of law; procedure. 

(a) Seizure procedure; return of contra-

band oil. 

(b) Certificates of clearance. 

715g. Refusal of carrier to accept shipment without 

certificate of clearance; certificate as justi-

fying acceptance of shipment. 

715h. Hearings and investigation by boards; ap-

pointment of board and employees. 

(a) Hearings. 

(b) Appointments. 

715i. Restraining violations. 

(a) Mandatory injunction upon applica-

tion of President. 

(b) Discretionary action in district court 

to enjoin acts or practices. 

(c) Exclusive jurisdiction of district 

court; review. 

715j. ‘‘President’’ as including agencies, officers 

and employees. 

715k. Saving clause. 

715l. Repealed. 

715m. Cooperation between Secretary of the Inte-

rior and Federal and State authorities. 

CONSTRUCTION OF PETROLEUM PIPE LINES 

Act July 30, 1941, ch. 333, 55 Stat. 610, as amended 

June 30, 1943, ch. 180, 57 Stat. 270; June 8, 1945, ch. 177, 

59 Stat. 233; July 25, 1947, ch. 327, § 1, 61 Stat. 449, relat-

ed to the construction of pipe lines for the transpor-

tation and/or distribution of petroleum or petroleum 

products moving in interstate commerce, or the exten-

sion or completion of any such pipe lines already whol-

ly or partly constructed, that might be necessary for 

national-defense purposes. Section 9 of Act July 30, 

1941, provided that neither the President, any depart-

ment or agency of the Government nor any person shall 

exercise any of the powers conferred by sections 2, 3, 4, 

or 6 of Act July 30, 1941, after June 30, 1946, and in no 

case shall any pipe line constructed, extended or com-

pleted under authority of section 4 be operated or 

maintained by or under the direction or control of the 

President or any department or agency of the Govern-

ment after the expiration of one year after the termi-

nation of the unlimited national emergency proclaimed 

on May 27, 1941. Joint Res. July 25, 1947, ch. 327, § 3, 61 

Stat. 451, provided that in the interpretation of Act 

July 30, 1941, the date July 25, 1947, shall be deemed to 

be the date of termination of any state of war thereto-

fore declared by Congress and of the national emer-

gency proclaimed by the President on May 27, 1941. 

NATIONAL DEFENSE PIPE LINES 

Construction of a national defense pipe line from 

Baton Rouge, Louisiana, to Greensboro, North Caro-

lina, by the Plantation Pipe Line Company was author-

ized by Proc. No. 2505, Aug. 23, 1941, 6 F.R. 4429, 55 Stat. 

1670. 

Construction of a national defense pipe line from 

South Portland, Maine, through North Troy, Vermont, 

to Montreal, Canada, by the Portland Pipe Line Com-

pany was authorized by Proc. No. 2517, Oct. 1, 1941, 6 

F.R. 5081, 55 Stat. 1691. 

Construction of a national defense pipe line from 

Port Saint Joe, Florida, to Chattanooga, Tennessee, by 

the Southeastern Pipe Line Company was authorized 

by Proc. No. 2508, Sept. 3, 1941, 6 F.R. 4583, 55 Stat. 1672. 

Construction of one or more national defense pipe 

lines from Port Saint Joe, and other points on the Gulf 

Coast of Florida to the Saint Johns River, Florida, and 

a crude-oil pipe line from Yazoo, Mississippi, to 



Page 860 TITLE 15—COMMERCE AND TRADE § 715 

Charleston, South Carolina and/or Savannah, Georgia, 

was authorized by act July 23, 1942, ch. 520, § 1, 56 Stat. 

703, as amended June 17, 1943, ch. 127, 57 Stat. 156. 

Construction of a national defense pipe line from El 

Dorado, Arkansas, to Helena, Arkansas, by the Project 

Five Pipe Line Corporation, was authorized by Proc. 

No. 2567, Aug. 28, 1942, 7 F.R. 6839, 56 Stat. 1975. 

§ 715. Purpose of chapter 

It is declared to be the policy of Congress to 
protect interstate and foreign commerce from 
the diversion and obstruction of, and the burden 
and harmful effect upon, such commerce caused 
by contraband oil as herein defined, and to en-
courage the conservation of deposits of crude oil 
situated within the United States. 

(Feb. 22, 1935, ch. 18, § 1, 49 Stat. 30.) 

SHORT TITLE 

Act Feb. 22, 1935, which is classified to this chapter, 

is popularly known as the ‘‘Hot Oil Act’’ and also as the 

‘‘Connally Hot Oil Act’’. 

§ 715a. Definitions 

As used in this chapter— 
(1) The term ‘‘contraband oil’’ means petro-

leum which, or any constituent part of which, 
was produced, transported, or withdrawn from 
storage in excess of the amounts permitted to 
be produced, transported, or withdrawn from 
storage under the laws of a State or under any 
regulation or order prescribed thereunder by 
any board, commission, officer, or other duly 
authorized agency of such State, or any of the 
products of such petroleum, except petroleum 
or any of its constituent parts, title to which 
has been acquired by a State pursuant to its 
laws. 

(2) The term ‘‘products’’ or ‘‘petroleum prod-
ucts’’ includes any article produced or derived 
in whole or in part from petroleum or any 
product thereof by refining, processing, manu-
facturing, or otherwise. 

(3) The term ‘‘interstate commerce’’ means 
commerce between any point in a State and 
any point outside thereof, or between points 
within the same State but through any place 
outside thereof, or from any place in the 
United States to a foreign country, but only 
insofar as such commerce takes place within 
the United States. 

(4) The term ‘‘person’’ includes an individ-
ual, partnership, corporation, or joint-stock 
company, 

(Feb. 22, 1935, ch. 18, § 2, 49 Stat. 30; Pub. L. 
89–644, Oct. 13, 1966, 80 Stat. 890.) 

AMENDMENTS 

1966—Pub. L. 89–644 inserted provisions in par. (1) ex-

empting petroleum or any of its constituent parts, title 

to which has been acquired by a State pursuant to its 

laws. 

§ 715b. Interstate transportation of contraband 
oil forbidden 

The shipment or transportation in interstate 
commerce from any State of contraband oil pro-
duced in such State is prohibited. For the pur-
poses of this section contraband oil shall not be 
deemed to have been produced in a State if none 
of the petroleum constituting such contraband 

oil, or from which it was produced or derived, 
was produced, transported, or withdrawn from 
storage in excess of the amounts permitted to be 
produced, transported, or withdrawn from stor-
age under the laws of such State or under any 
regulation or order prescribed thereunder by 
any board, commission, officer, or other duly 
authorized agency of such State. 

(Feb. 22, 1935, ch. 18, § 3, 49 Stat. 31.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 715c of this title. 

§ 715c. Suspension of operation of section 715b of 
this title 

Whenever the President finds that the amount 
of petroleum and petroleum products moving in 
interstate commerce is so limited as to be the 
cause, in whole or in part, of a lack of parity be-
tween supply (including imports and reasonable 
withdrawals from storage) and consumptive de-
mand (including exports and reasonable addi-
tions to storage) resulting in an undue burden 
on or restriction of interstate commerce in pe-
troleum and petroleum products, he shall by 
proclamation declare such finding, and there-
upon the provisions of section 715b of this title 
shall be inoperative until such time as the 
President shall find and by proclamation declare 
that the conditions which gave rise to the sus-
pension of the operation of the provisions of 
such section no longer exist. If any provision of 
this section or the application thereof shall be 
held to be invalid, the validity of application of 
section 715b of this title shall not be affected 
thereby. 

(Feb. 22, 1935, ch. 18, § 4, 49 Stat. 31.) 

§ 715d. Enforcement of chapter 

(a) Rules and regulations 

The President shall prescribe such regulations 
as he finds necessary or appropriate for the en-
forcement of the provisions of this chapter, in-
cluding but not limited to regulations requiring 
reports, maps, affidavits, and other documents 
relating to the production, storage, refining, 
processing, transporting, or handling of petro-
leum and petroleum products, and providing for 
the keeping of books and records, and for the in-
spection of such books and records and of prop-
erties and facilities. 

(b) Certificate of clearance for petroleum and pe-
troleum products 

Whenever the President finds it necessary or 
appropriate for the enforcement of the provi-
sions of this chapter he shall require certificates 
of clearance for petroleum and petroleum prod-
ucts moving or to be moved in interstate com-
merce from any particular area, and shall estab-
lish a board or boards for the issuance of such 
certificates. A certificate of clearance shall be 
issued by a board so established in any case 
where such board determines that the petroleum 
or petroleum products in question does not con-
stitute contraband oil. Denial of any such cer-
tificate shall be by order of the board, and only 
after reasonable opportunity for hearing. When-
ever a certificate of clearance is required for any 
area in any State, it shall be unlawful to ship or 
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transport petroleum or petroleum products in 
interstate commerce from such area unless a 
certificate has been obtained therefor. 

(c) Review of order of denial of certificate of 
clearance 

Any person whose application for a certificate 
of clearance is denied may obtain a review of the 
order denying such application in the United 
States District Court for the district wherein 
the board is sitting by filing in such court with-
in thirty days after the entry of such order a 
written petition praying that the order of the 
board be modified or set aside, in whole or in 
part. A copy of such petition shall be forthwith 
served upon the board, and thereupon the board 
shall certify and file in the court a transcript of 
the record upon which the order complained of 
was entered. Upon the filing of such transcript, 
such court shall have jurisdiction to affirm, 
modify, or set aside such order, in whole or in 
part. No objection to the order of the board shall 
be considered by the court unless such objection 
shall have been urged before the board. The find-
ing of the board as to the facts, if supported by 
evidence, shall be conclusive. The judgment and 
decree of the court shall be final, subject to re-
view as provided in sections 1254, 1291, and 1292 
of title 28. 

(Feb. 22, 1935, ch. 18, § 5, 49 Stat. 31.) 

CODIFICATION 

In subsec. (c), ‘‘sections 1254, 1291, and 1292 of title 28’’ 

substituted for ‘‘sections 128 and 240 of the Judicial 

Code, as amended [28 U.S.C. 225 and 347]’’ on authority 

of act June 25, 1948, ch. 646, 62 Stat. 869, the first section 

of which enacted Title 28, Judiciary and Judicial Proce-

dure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 715f, 715h of this 

title; title 18 section 6001. 

§ 715e. Penalties for violation of chapter 

Any person knowingly violating any provision 
of this chapter or any regulation prescribed 
thereunder shall upon conviction be punished by 
a fine of not to exceed $2,000 or by imprisonment 
for not to exceed six months, or by both such 
fine and imprisonment. 

(Feb. 22, 1935, ch. 18, § 6, 49 Stat. 32.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 715g of this title. 

§ 715f. Forfeiture of contraband oil shipped in 
violation of law; procedure 

(a) Seizure procedure; return of contraband oil 

Contraband oil shipped or transported in 
interstate commerce in violation of the provi-
sions of this chapter shall be liable to be pro-
ceeded against in any district court of the 
United States within the jurisdiction of which 
the same may be found, and seized for forfeiture 
to the United States by a process of libel for 
condemnation; but in any such case the court 
may in its discretion, and under such terms and 
conditions as it shall prescribe, order the return 
of such contraband oil to the owner thereof 
where undue hardship would result from such 

forfeiture. The proceedings in such cases shall 
conform as nearly as may be to proceedings in 
rem in admiralty, except that either party may 
demand a trial by jury of any issue of fact joined 
in any such case, and all such proceedings shall 
be at the suit of and in the name of the United 
States. Contraband oil forfeited to the United 
States as provided in this section shall be used 
or disposed of pursuant to such rules and regula-
tions as the President shall prescribe. 

(b) Certificates of clearance 

No such forfeiture shall be made in the case of 
contraband oil owned by any person (other than 
a person shipping such contraband oil in viola-
tion of the provisions of this chapter) who has 
with respect to such contraband oil a certificate 
of clearance which on its face appears to be 
valid and to have been issued by a board created 
under authority of section 715d of this title, cer-
tifying that the shipment in question is not con-
traband oil, and such person had no reasonable 
ground for believing such certificate to be in-
valid or to have been issued as a result of fraud 
or misrepresentation of fact. 

(Feb. 22, 1935, ch. 18, § 7, 49 Stat. 32.) 

§ 715g. Refusal of carrier to accept shipment 
without certificate of clearance; certificate 
as justifying acceptance of shipment 

No common carrier who shall refuse to accept 
petroleum or petroleum products from any area 
in which certificates of clearance are required 
under authority of this chapter, by reason of the 
failure of the shipper to deliver such a certifi-
cate to such carrier, or who shall refuse to ac-
cept any petroleum or petroleum products when 
having reasonable ground for believing that 
such petroleum or petroleum products con-
stitute contraband oil, shall be liable on account 
of such refusal for any penalties or damages. No 
common carrier shall be subject to any penalty 
under section 715e of this title in any case where 
(1) such carrier has a certificate of clearance 
which on its face appears to be valid and to have 
been issued by a board created under authority 
of section 715d of this title, certifying that the 
shipment in question is not contraband oil, and 
such carrier had no reasonable ground for be-
lieving such certificate to be invalid or to have 
been issued as a result of fraud or misrepresen-
tation of fact, or (2) such carrier, as respects any 
shipment originating in any area where certifi-
cates of clearance are not required under au-
thority of this chapter, had no reasonable 
ground for believing such petroleum or petro-
leum products to constitute contraband oil. 

(Feb. 22, 1935, ch. 18, § 8, 49 Stat. 32.) 

§ 715h. Hearings and investigation by boards; ap-
pointment of board and employees 

(a) Hearings 

Any board established under authority of sec-
tion 715d of this title, and any agency designated 
under authority of section 715j of this title, may 
hold and conduct such hearings, investigations, 
and proceedings as may be necessary for the 
purposes of this chapter, and for such purposes 
those provisions of section 78u of this title relat-
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ing to the administering of oaths and affirma-
tions, and to the attendance and testimony of 
witnesses and the production of evidence (in-
cluding penalties), shall apply. 

(b) Appointments 

The members of any board established under 
authority of section 715d of this title shall be ap-
pointed by the President, subject to chapter 51 
and subchapter III of chapter 53 of title 5; and 
any such board may appoint, subject to chapter 
51 and subchapter III of chapter 53 of title 5, 
such employees as may be necessary for the exe-
cution of its functions under this chapter. 

(Feb. 22, 1935, ch. 18, § 9, 49 Stat. 33; Oct. 28, 1949, 
ch. 782, title XI, § 1106(a), 63 Stat. 972.) 

CODIFICATION 

Provisions of subsec. (b) that authorized appoint-

ments ‘‘without regard to the civil service laws’’ omit-

ted as obsolete and superseded. Such appointments are 

now subject to the civil service laws unless specifically 

excepted by those laws or by laws enacted subsequent 

to Executive Order 8743, Apr. 23, 1941, issued by the 

President pursuant to the Act of Nov. 26, 1940, ch. 919, 

title I, § 1, 54 Stat. 1211, which covered most excepted 

positions into the classified (competitive) civil service. 

The Order is set out as a note under section 3301 of 

Title 5, Government Organization and Employees. 

‘‘Chapter 51 and subchapter III of chapter 53 of title 

5’’ substituted in subsec. (b) for ‘‘the Classification Act 

of 1949, as amended’’ on authority of Pub. L. 89–554, 

§ 7(b), Sept. 6, 1966, 80 Stat. 631, the first section of 

which enacted Title 5. 

AMENDMENTS 

1949—Subsec. (b). Act Oct. 28, 1949, substituted ‘‘Clas-

sification Act of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

§ 715i. Restraining violations 

(a) Mandatory injunction upon application of 
President 

Upon application of the President, by the At-
torney General, the United States District 
Courts shall have jurisdiction to issue manda-
tory injunctions commanding any person to 
comply with the provisions of this chapter or 
any regulation issued thereunder. 

(b) Discretionary action in district court to en-
join acts or practices 

Whenever it shall appear to the President that 
any person is engaged or about to engage in any 
acts or practices that constitute or will con-
stitute a violation of any provision of this chap-
ter or of any regulation thereunder, he may in 
his discretion, by the Attorney General, bring 
an action in the proper United States District 
Court to enjoin such acts or practices, and upon 
a proper showing a permanent or temporary in-
junction or restraining order shall be granted 
without bond. 

(c) Exclusive jurisdiction of district court; re-
view 

The United States District Courts shall have 
exclusive jurisdiction of violations of this chap-
ter or the regulations thereunder, and of all 

suits in equity and actions at law brought to en-
force any liability or duty created by, or to en-
join any violation of, this chapter or the regula-
tions thereunder. Any criminal proceeding may 
be brought in the district wherein any act or 
transaction constituting the violation occurred. 
Any suit or action to enforce any liability or 
duty created by this chapter or regulations 
thereunder, or to enjoin any violation of this 
chapter or any regulations thereunder, may be 
brought in any such district or in the district 
wherein the defendant is found or is an inhab-
itant or transacts business, and process in such 
cases may be served in any other district of 
which the defendant is an inhabitant or wher-
ever the defendant may be found. Judgments 
and decrees so rendered shall be subject to re-
view as provided in sections 1254, 1291, and 1292 
of title 28. 

(Feb. 22, 1935, ch. 18, § 10, 49 Stat. 33.) 

CODIFICATION 

In subsec. (c), ‘‘sections 1254, 1291, and 1292 of title 28’’ 

substituted for ‘‘sections 128 and 240 of the Judicial 

Code, as amended [28 U.S.C. 225 and 347]’’ on authority 

of act June 25, 1948, ch. 646, 62 Stat. 869, the first section 

of which enacted Title 28, Judiciary and Judicial Proce-

dure. 

§ 715j. ‘‘President’’ as including agencies, officers 
and employees 

Wherever reference is made in this chapter to 
the President such reference shall be held to in-
clude, in addition to the President, any agency, 
officer, or employee who may be designated by 
the President for the execution of any of the 
powers and functions vested in the President 
under this chapter. 

(Feb. 22, 1935, ch. 18, § 11, 49 Stat. 33.) 

DELEGATION OF FUNCTIONS 

Ex. Ord. No. 6979, Feb. 28, 1935, which designated and 

appointed Secretary of the Interior to execute powers 

and functions vested in President by this chapter ex-

cept those vested in him by section 715c of this title, 

was superseded by Ex. Ord. No. 10752, set out below. 

Ex. Ord. No. 7756, Dec. 1, 1937, 2 F.R. 2664, which dele-

gated to Secretary of the Interior powers and functions 

vested in President under this chapter except those 

vested in him by section 715c of this title, and author-

ized Secretary to establish a Petroleum Conservation 

Division in Department of the Interior, the functions 

and duties of which shall be: (1) to assist, in such man-

ner as may be prescribed by Secretary of the Interior, 

in administering said act, (2) to cooperate with oil and 

gas-producing States in prevention of waste in oil and 

gas production and in adoption of uniform oil- and gas- 

conservation laws and regulations, and (3) to keep in-

formed currently as to facts which may be required for 

exercise of responsibility of President under section 

715c of this title, was superseded by Ex. Ord. No. 10752, 

set out below. 

EX. ORD. NO. 10752. DELEGATION OF FUNCTIONS TO THE 

SECRETARY OF THE INTERIOR 

Ex. Ord. No. 10752, Feb. 12, 1958, 23 F.R. 973, provided: 

SECTION 1. The Secretary of the Interior is hereby 

designated and appointed as the agent of the President 

for the execution of all the powers and functions vested 

in the President by the act of February 22, 1935, 49 Stat. 

30, entitled ‘‘An Act to regulate interstate and foreign 

commerce in petroleum and its products by prohibiting 

the shipment in such commerce of petroleum and its 

products produced in violation of State law, and for 
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other purposes,’’ as amended (15 U.S.C. 715 et seq.), ex-

cept those vested in the President by section 4 of the 

act (15 U.S.C. 715c). 
SEC. 2. The Secretary of the Interior may make such 

provisions in the Department of the Interior as he may 

deem appropriate to administer the said act. 
SEC. 3. This Executive order supersedes Executive 

Order No. 6979 of February 28, 1935, Executive Order No. 

7756 of December 1, 1937 (2 F.R. 2664), Executive Order 

No. 9732 of June 3, 1946 (11 F.R. 5985), and paragraph (q) 

of section 1 of Executive Order No. 10250 of June 5, 1951 

(16 F.R. 5385). 

DWIGHT D. EISENHOWER. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 715h of this title. 

§ 715k. Saving clause 

If any provision of this chapter, or the applica-
tion thereof to any person or circumstance, 
shall be held invalid, the validity of the remain-
der of the chapter and the application of such 
provision to other persons or circumstances 
shall not be affected thereby. 

(Feb. 22, 1935, ch. 18, § 12, 49 Stat. 33.) 

§ 715l. Repealed. June 22, 1942, ch. 436, 56 Stat. 
381 

Section, acts Feb. 22, 1935, ch. 18, § 13, 49 Stat. 33; June 

14, 1937, ch. 335, 50 Stat. 257; June 29, 1939, ch. 250, 53 

Stat. 927, provided for expiration of this chapter on 

June 30, 1942. 

§ 715m. Cooperation between Secretary of the In-
terior and Federal and State authorities 

The Secretary of the Interior, in carrying out 
this chapter, is authorized to cooperate with 
Federal and State authorities. 

(June 25, 1946, ch. 472, § 3, 60 Stat. 307.) 

CODIFICATION 

Section was not enacted as a part act Feb. 22, 1935, 

which comprises this chapter. 

DELEGATION OF FUNCTIONS 

Delegation of President’s authority to Secretary of 

the Interior, see note set out under section 715j of this 

title. 

CHAPTER 15B—NATURAL GAS 

Sec. 

717. Regulation of natural gas companies. 
(a) Necessity of regulation in public in-

terest. 
(b) Transactions to which provisions of 

chapter applicable. 
(c) Intrastate transactions exempt from 

provisions of chapter; certification 

from State commission as conclu-

sive evidence. 
(d) Vehicular natural gas jurisdiction. 

717a. Definitions. 
717b. Exportation or importation of natural gas. 

(a) Mandatory authorization order. 
(b) Free trade agreements. 
(c) Expedited application and approval 

process. 

717c. Rates and charges. 

(a) Just and reasonable rates and 

charges. 

(b) Undue preferences and unreasonable 

rates and charges prohibited. 

(c) Filing of rates and charges with Com-

mission; public inspection of sched-

ules. 

Sec. 

(d) Changes in rates and charges; notice 

to Commission. 
(e) Authority of Commission to hold 

hearings concerning new schedule of 

rates. 
717d. Fixing rates and charges; determination of 

cost of production or transportation. 
(a) Decreases in rates. 
(b) Costs of production and transpor-

tation. 
717e. Ascertainment of cost of property. 

(a) Cost of property. 
(b) Inventory of property; statements of 

costs. 
717f. Construction, extension, or abandonment of 

facilities. 
(a) Extension or improvement of facili-

ties on order of court; notice and 

hearing. 
(b) Abandonment of facilities or services; 

approval of Commission. 
(c) Certificate of public convenience and 

necessity. 
(d) Application for certificate of public 

convenience and necessity. 
(e) Granting of certificate of public con-

venience and necessity. 
(f) Determination of service area; juris-

diction of transportation to ulti-

mate consumers. 
(g) Certificate of public convenience and 

necessity for service of area already 

being served. 
(h) Right of eminent domain for con-

struction of pipelines, etc. 
717g. Accounts; records; memoranda. 

(a) Rules and regulations for keeping and 

preserving accounts, records, etc. 
(b) Access to and inspection of accounts 

and records. 
(c) Books, accounts, etc., of the person 

controlling gas company subject to 

examination. 
717h. Rates of depreciation. 

(a) Depreciation and amortization. 
(b) Rules. 

717i. Periodic and special reports. 
(a) Form and contents of reports. 
(b) Unlawful conduct. 

717j. State compacts for conservation, transpor-

tation, etc., of natural gas. 
(a) Assembly of pertinent information; 

report to Congress. 
(b) Assembly of information relative to 

operation of compact; report to 

Congress. 
(c) Availability of services, etc., of other 

agencies. 
717k. Officials dealing in securities. 
717l. Complaints. 
717m. Investigations by Commission. 

(a) Power of Commission. 
(b) Determination of adequacy of gas re-

serves. 
(c) Administration of oaths and affirma-

tions; subpena of witnesses, etc. 
(d) Jurisdiction of courts of United 

States. 
(e) Testimony of witnesses. 
(f) Deposition of witnesses in a foreign 

country. 
(g) Witness fees. 

717n. Hearings; rules of procedure. 
(a) Hearings; parties. 
(b) Procedure. 

717o. Administrative powers of Commission; rules, 

regulations, and orders. 
717p. Joint boards. 

(a) Reference of matters to joint boards; 

composition and power. 
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Sec. 

(b) Conference with State commissions 

regarding rate structure, costs, etc. 

(c) Information and reports available to 

State commissions. 

717q. Appointment of officers and employees. 

717r. Rehearing and review. 

(a) Application for rehearing; time. 

(b) Review of Commission order. 

(c) Stay of Commission order. 

717s. Enforcement of chapter. 

(a) Action in district court for injunc-

tion. 

(b) Mandamus. 

(c) Employment of attorneys by Commis-

sion. 

717t. General penalties. 

717u. Jurisdiction of offenses; enforcement of li-

abilities and duties. 

717v. Separability. 

717w. Short title. 

717x. Conserved natural gas. 

(a) Determination of entitlement. 

(b) Conditions, limitations, etc. 

(c) Definitions. 

717y. Voluntary conversion of natural gas users to 

heavy fuel oil. 

(a) Transfer of contractual interests. 

(b) Commission approval. 

(c) Restrictions on transfers unenforce-

able. 

(d) Contractual obligations unaffected. 

(e) Definitions. 

(f) Coordination with this chapter. 

(g) Volume limitation. 

717z. Emergency conversion of utilities and other 

facilities. 

(a) Presidential declaration. 

(b) Limitation. 

(c) Prohibitions. 

(d) Limitations. 

(e) Exemption for secondary uses. 

(f) Exemption for air-quality emer-

gencies. 

(g) Limitation on injunctive relief. 

(h) Definitions. 

(i) Use of general terms. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 717x, 717y, 719c, 

719j, 790a, 3301, 3362, 3371, 3372, 3374, 3393, 3394, 3412, 3431 

of this title; title 10 section 7430; title 16 section 2603; 

title 30 section 185; title 42 sections 7172, 7173, 8441; title 

43 section 1353; title 49 section 60101; title 50 section 

167i. 

§ 717. Regulation of natural gas companies 

(a) Necessity of regulation in public interest 

As disclosed in reports of the Federal Trade 
Commission made pursuant to S. Res. 83 (Seven-
tieth Congress, first session) and other reports 
made pursuant to the authority of Congress, it 
is declared that the business of transporting and 
selling natural gas for ultimate distribution to 
the public is affected with a public interest, and 
that Federal regulation in matters relating to 
the transportation of natural gas and the sale 
thereof in interstate and foreign commerce is 
necessary in the public interest. 

(b) Transactions to which provisions of chapter 
applicable 

The provisions of this chapter shall apply to 
the transportation of natural gas in interstate 
commerce, to the sale in interstate commerce of 
natural gas for resale for ultimate public con-
sumption for domestic, commercial, industrial, 

or any other use, and to natural-gas companies 
engaged in such transportation or sale, but shall 
not apply to any other transportation or sale of 
natural gas or to the local distribution of natu-
ral gas or to the facilities used for such distribu-
tion or to the production or gathering of natural 
gas. 

(c) Intrastate transactions exempt from provi-
sions of chapter; certification from State 
commission as conclusive evidence 

The provisions of this chapter shall not apply 
to any person engaged in or legally authorized 
to engage in the transportation in interstate 
commerce or the sale in interstate commerce for 
resale, of natural gas received by such person 
from another person within or at the boundary 
of a State if all the natural gas so received is ul-
timately consumed within such State, or to any 
facilities used by such person for such transpor-
tation or sale, provided that the rates and serv-
ice of such person and facilities be subject to 
regulation by a State commission. The matters 
exempted from the provisions of this chapter by 
this subsection are declared to be matters pri-
marily of local concern and subject to regula-
tion by the several States. A certification from 
such State commission to the Federal Power 
Commission that such State commission has 
regulatory jurisdiction over rates and service of 
such person and facilities and is exercising such 
jurisdiction shall constitute conclusive evidence 
of such regulatory power or jurisdiction. 

(d) Vehicular natural gas jurisdiction 

The provisions of this chapter shall not apply 
to any person solely by reason of, or with re-
spect to, any sale or transportation of vehicular 
natural gas if such person is— 

(1) not otherwise a natural-gas company; or 
(2) subject primarily to regulation by a 

State commission, whether or not such State 
commission has, or is exercising, jurisdiction 
over the sale, sale for resale, or transportation 
of vehicular natural gas. 

(June 21, 1938, ch. 556, § 1, 52 Stat. 821; Mar. 27, 
1954, ch. 115, 68 Stat. 36; Pub. L. 102–486, title IV, 
§ 404(a)(1), Oct. 24, 1992, 106 Stat. 2879.) 

AMENDMENTS 

1992—Subsec. (d). Pub. L. 102–486 added subsec. (d). 

1954—Subsec. (c). Act Mar. 27, 1954, added subsec. (c). 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions 

with regard to establishment, review, and enforcement 

of rates and charges for transportation and sale of nat-

ural gas by a producer or gatherer or by a natural gas 

pipeline or natural gas company transferred to Federal 

Energy Regulatory Commission by sections 

7172(a)(1)(C) and 7293 of Title 42, The Public Health and 

Welfare. 

STATE LAWS AND REGULATIONS 

Section 404(b) of Pub. L. 102–486 provided that: ‘‘The 

transportation or sale of natural gas by any person who 

is not otherwise a public utility, within the meaning of 

State law— 

‘‘(1) in closed containers; or 

‘‘(2) otherwise to any person for use by such person 

as a fuel in a self-propelled vehicle, 

shall not be considered to be a transportation or sale of 

natural gas within the meaning of any State law, regu-
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lation, or order in effect before January 1, 1989. This 

subsection shall not apply to any provision of any 

State law, regulation, or order to the extent that such 

provision has as its primary purpose the protection of 

public safety.’’ 

EMERGENCY NATURAL GAS ACT OF 1977 

Pub. L. 95–2, Feb. 2, 1977, 91 Stat. 4, authorized Presi-

dent to declare a natural gas emergency and to require 

emergency deliveries and transportation of natural gas 

until the earlier of Apr. 30, 1977, or termination of 

emergency by President and provided for antitrust pro-

tection, emergency purchases, adjustment in charges 

for local distribution companies, relationship to Natu-

ral Gas Act, effect of certain contractual obligations, 

administrative procedure and judicial review, enforce-

ment, reporting to Congress, delegation of authorities, 

and preemption of inconsistent State or local action. 

EXECUTIVE ORDER NO. 11969 

Ex. Ord. No. 11969, Feb. 2, 1977, 42 F.R. 6791, as amend-

ed by Ex. Ord. No. 12038, Feb. 3, 1978, 43 F.R. 4957, which 

delegated to the Secretary of Energy the authority 

vested in the President by the Emergency Natural Gas 

Act of 1977 except the authority to declare and termi-

nate a natural gas emergency, was revoked by Ex. Ord. 

No. 12553, Feb. 25, 1986, 51 F.R. 7237. 

PROCLAMATION NO. 4485 

Proc. No. 4485, Feb. 2, 1977, 42 F.R. 6789, declared that 

a natural gas emergency existed within the meaning of 

section 3 of the Emergency Natural Gas Act of 1977, set 

out as a note above, which emergency was terminated 

by Proc. No. 4495, Apr. 1, 1977, 42 F.R. 18053, formerly set 

out below. 

PROCLAMATION NO. 4495 

Proc. No. 4495, Apr. 1, 1977, 42 F.R. 18053, terminated 

the natural gas emergency declared to exist by Proc. 

No. 4485, Feb. 2, 1977, 42 F.R. 6789, formerly set out 

above. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3301, 3431 of this 

title; title 42 section 7172. 

§ 717a. Definitions 

When used in this chapter, unless the context 
otherwise requires— 

(1) ‘‘Person’’ includes an individual or a cor-
poration. 

(2) ‘‘Corporation’’ includes any corporation, 
joint-stock company, partnership, association, 
business trust, organized group of persons, 
whether incorporated or not, receiver or re-
ceivers, trustee or trustees of any of the fore-
going, but shall not include municipalities as 
hereinafter defined. 

(3) ‘‘Municipality’’ means a city, county, or 
other political subdivision or agency of a 
State. 

(4) ‘‘State’’ means a State admitted to the 
Union, the District of Columbia, and any orga-
nized Territory of the United States. 

(5) ‘‘Natural gas’’ means either natural gas 
unmixed, or any mixture of natural and artifi-
cial gas. 

(6) ‘‘Natural-gas company’’ means a person 
engaged in the transportation of natural gas 
in interstate commerce, or the sale in inter-
state commerce of such gas for resale. 

(7) ‘‘Interstate commerce’’ means commerce 
between any point in a State and any point 
outside thereof, or between points within the 
same State but through any place outside 

thereof, but only insofar as such commerce 
takes place within the United States. 

(8) ‘‘State commission’’ means the regu-
latory body of the State or municipality hav-
ing jurisdiction to regulate rates and charges 
for the sale of natural gas to consumers within 
the State or municipality. 

(9) ‘‘Commission’’ and ‘‘Commissioner’’ 
means the Federal Power Commission, and a 
member thereof, respectively. 

(10) ‘‘Vehicular natural gas’’ means natural 
gas that is ultimately used as a fuel in a self- 
propelled vehicle. 

(June 21, 1938, ch. 556, § 2, 52 Stat. 821; Pub. L. 
102–486, title IV, § 404(a)(2), Oct. 24, 1992, 106 Stat. 
2879.) 

AMENDMENTS 

1992—Par. (10). Pub. L. 102–486 added par. (10). 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 717y, 3431 of 

this title; title 43 section 1862. 

§ 717b. Exportation or importation of natural gas 

(a) Mandatory authorization order 

After six months from June 21, 1938, no person 
shall export any natural gas from the United 
States to a foreign country or import any natu-
ral gas from a foreign country without first hav-
ing secured an order of the Commission author-
izing it to do so. The Commission shall issue 
such order upon application, unless, after oppor-
tunity for hearing, it finds that the proposed ex-
portation or importation will not be consistent 
with the public interest. The Commission may 
by its order grant such application, in whole or 
in part, with such modification and upon such 
terms and conditions as the Commission may 
find necessary or appropriate, and may from 
time to time, after opportunity for hearing, and 
for good cause shown, make such supplemental 
order in the premises as it may find necessary or 
appropriate. 

(b) Free trade agreements 

With respect to natural gas which is imported 
into the United States from a nation with which 
there is in effect a free trade agreement requir-
ing national treatment for trade in natural gas, 
and with respect to liquefied natural gas— 

(1) the importation of such natural gas shall 
be treated as a ‘‘first sale’’ within the meaning 
of section 3301(21) of this title; and 

(2) the Commission shall not, on the basis of 
national origin, treat any such imported natu-
ral gas on an unjust, unreasonable, unduly dis-
criminatory, or preferential basis. 

(c) Expedited application and approval process 

For purposes of subsection (a) of this section, 
the importation of the natural gas referred to in 
subsection (b) of this section, or the exportation 
of natural gas to a nation with which there is in 
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effect a free trade agreement requiring national 
treatment for trade in natural gas, shall be 
deemed to be consistent with the public inter-
est, and applications for such importation or ex-
portation shall be granted without modification 
or delay. 

(June 21, 1938, ch. 556, § 3, 52 Stat. 822; Pub. L. 
102–486, title II, § 201, Oct. 24, 1992, 106 Stat. 2866.) 

AMENDMENTS 

1992—Pub. L. 102–486 designated existing provisions as 

subsec. (a) and added subsecs. (b) and (c). 

TRANSFER OF FUNCTIONS 

Enforcement functions of Secretary or other official 

in Department of Energy and Commission, Commis-

sioners, or other official in Federal Energy Regulatory 

Commission related to compliance with authorizations 

for importation of natural gas from Alberta as pre-

deliveries of Alaskan gas issued under this section with 

respect to pre-construction, construction, and initial 

operation of transportation system for Canadian and 

Alaskan natural gas transferred to the Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(d), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 
Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 
Executive and administrative functions of Federal 

Power Commission, with certain reservations, trans-

ferred to Chairman of such Commission, with authority 

vested in him to authorize their performance by any of-

ficer, employee, or administrative unit under his juris-

diction, by Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. May 24, 

1950, 15 F.R. 3175, 64 Stat. 1265, set out in the Appendix 

to Title 5, Government Organization and Employees. 

DELEGATION OF FUNCTIONS 

Functions of President respecting certain facilities 

constructed and maintained on United States borders 

delegated to Secretary of State, see Ex. Ord. No. 11423, 

Aug. 16, 1968, 33 F.R. 11741, set out as a note under sec-

tion 301 of Title 3, The President. 

EX. ORD. NO. 10485. PERFORMANCE OF FUNCTIONS RE-

SPECTING ELECTRIC POWER AND NATURAL GAS FACILI-

TIES LOCATED ON UNITED STATES BORDERS 

Ex. Ord. No. 10485. Sept. 3, 1953, 18 F.R. 5397, as 

amended by Ex. Ord. No. 12038, Feb. 3, 1978, 43 F.R. 4957, 

provided: 
SECTION 1. (a) The Secretary of Energy is hereby des-

ignated and empowered to perform the following-de-

scribed functions: 
(1) To receive all applications for permits for the con-

struction, operation, maintenance, or connection, at 

the borders of the United States, of facilities for the 

transmission of electric energy between the United 

States and a foreign country. 
(2) To receive all applications for permits for the con-

struction, operation, maintenance, or connection, at 

the borders of the United States, of facilities for the ex-

portation or importation of natural gas to or from a 

foreign country. 
(3) Upon finding the issuance of the permit to be con-

sistent with the public interest, and, after obtaining 

the favorable recommendations of the Secretary of 

State and the Secretary of Defense thereon, to issue to 

the applicant, as appropriate, a permit for such con-

struction, operation, maintenance, or connection. The 

Secretary of Energy shall have the power to attach to 

the issuance of the permit and to the exercise of the 

rights granted thereunder such conditions as the public 

interest may in its judgment require. 
(b) In any case wherein the Secretary of Energy, the 

Secretary of State, and the Secretary of Defense can-

not agree as to whether or not a permit should be is-

sued, the Secretary of Energy shall submit to the 

President for approval or disapproval the application 

for a permit with the respective views of the Secretary 

of Energy, the Secretary of State and the Secretary of 

Defense. 

SEC. 2. [Deleted.] 

SEC. 3. The Secretary of Energy is authorized to issue 

such rules and regulations, and to prescribe such proce-

dures, as it may from time to time deem necessary or 

desirable for the exercise of the authority delegated to 

it by this order. 

SEC. 4. All Presidential Permits heretofore issued 

pursuant to Executive Order No. 8202 of July 13, 1939, 

and in force at the time of the issuance of this order, 

and all permits issued hereunder, shall remain in full 

force and effect until modified or revoked by the Presi-

dent or by the Secretary of Energy. 

SEC. 5. Executive Order No. 8202 of July 13, 1939, is 

hereby revoked. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 49 section 60104. 

§ 717c. Rates and charges 

(a) Just and reasonable rates and charges 

All rates and charges made, demanded, or re-
ceived by any natural-gas company for or in 
connection with the transportation or sale of 
natural gas subject to the jurisdiction of the 
Commission, and all rules and regulations af-
fecting or pertaining to such rates or charges, 
shall be just and reasonable, and any such rate 
or charge that is not just and reasonable is de-
clared to be unlawful. 

(b) Undue preferences and unreasonable rates 
and charges prohibited 

No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject 
to the jurisdiction of the Commission, (1) make 
or grant any undue preference or advantage to 
any person or subject any person to any undue 
prejudice or disadvantage, or (2) maintain any 
unreasonable difference in rates, charges, serv-
ice, facilities, or in any other respect, either as 
between localities or as between classes of serv-
ice. 

(c) Filing of rates and charges with Commission; 
public inspection of schedules 

Under such rules and regulations as the Com-
mission may prescribe, every natural-gas com-
pany shall file with the Commission, within 
such time (not less than sixty days from June 
21, 1938) and in such form as the Commission 
may designate, and shall keep open in conven-
ient form and place for public inspection, sched-
ules showing all rates and charges for any trans-
portation or sale subject to the jurisdiction of 
the Commission, and the classifications, prac-
tices, and regulations affecting such rates and 
charges, together with all contracts which in 
any manner affect or relate to such rates, 
charges, classifications, and services. 
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(d) Changes in rates and charges; notice to Com-
mission 

Unless the Commission otherwise orders, no 
change shall be made by any natural-gas com-
pany in any such rate, charge, classification, or 
service, or in any rule, regulation, or contract 
relating thereto, except after thirty days’ notice 
to the Commission and to the public. Such no-
tice shall be given by filing with the Commis-
sion and keeping open for public inspection new 
schedules stating plainly the change or changes 
to be made in the schedule or schedules then in 
force and the time when the change or changes 
will go into effect. The Commission, for good 
cause shown, may allow changes to take effect 
without requiring the thirty days’ notice herein 
provided for by an order specifying the changes 
so to be made and the time when they shall take 
effect and the manner in which they shall be 
filed and published. 

(e) Authority of Commission to hold hearings 
concerning new schedule of rates 

Whenever any such new schedule is filed the 
Commission shall have authority, either upon 
complaint of any State, municipality, State 
commission, or gas distributing company, or 
upon its own initiative without complaint, at 
once, and if it so orders, without answer or for-
mal pleading by the natural-gas company, but 
upon reasonable notice, to enter upon a hearing 
concerning the lawfulness of such rate, charge, 
classification, or service; and, pending such 
hearing and the decision thereon, the Commis-
sion, upon filing with such schedules and deliv-
ering to the natural-gas company affected there-
by a statement in writing of its reasons for such 
suspension, may suspend the operation of such 
schedule and defer the use of such rate, charge, 
classification, or service, but not for a longer pe-
riod than five months beyond the time when it 
would otherwise go into effect; and after full 
hearings, either completed before or after the 
rate, charge, classification, or service goes into 
effect, the Commission may make such orders 
with reference thereto as would be proper in a 
proceeding initiated after it had become effec-
tive. If the proceeding has not been concluded 
and an order made at the expiration of the sus-
pension period, on motion of the natural-gas 
company making the filing, the proposed change 
of rate, charge, classification, or service shall go 
into effect. Where increased rates or charges are 
thus made effective, the Commission may, by 
order, require the natural-gas company to fur-
nish a bond, to be approved by the Commission, 
to refund any amounts ordered by the Commis-
sion, to keep accurate accounts in detail of all 
amounts received by reason of such increase, 
specifying by whom and in whose behalf such 
amounts were paid, and, upon completion of the 
hearing and decision, to order such natural-gas 
company to refund, with interest, the portion of 
such increased rates or charges by its decision 
found not justified. At any hearing involving a 
rate or charge sought to be increased, the bur-
den of proof to show that the increased rate or 
charge is just and reasonable shall be upon the 
natural-gas company, and the Commission shall 
give to the hearing and decision of such ques-
tions preference over other questions pending 

before it and decide the same as speedily as pos-
sible. 

(June 21, 1938, ch. 556, § 4, 52 Stat. 822; Pub. L. 
87–454, May 21, 1962, 76 Stat. 72.) 

AMENDMENTS 

1962—Subsec. (e). Pub. L. 87–454 inserted ‘‘or gas dis-

tributing company’’ after ‘‘State commission’’, and 

struck out proviso which denied authority to the Com-

mission to suspend the rate, charge, classification, or 

service for the sale of natural gas for resale for indus-

trial use only. 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions 

with regard to establishment, review, and enforcement 

of rates and charges for transportation and sale of nat-

ural gas by a producer or gatherer or by a natural gas 

pipeline or natural gas company and establishment, re-

view, and enforcement of curtailments under this chap-

ter, other than establishment and review of priorities 

for such curtailments, transferred to Federal Energy 

Regulatory Commission by sections 7172(a)(1)(C), (E) 

and 7293 of Title 42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

ADVANCE RECOVERY OF EXPENSES INCURRED BY NATU-

RAL GAS COMPANIES FOR NATURAL GAS RESEARCH, 

DEVELOPMENT, AND DEMONSTRATION PROJECTS 

Pub. L. 102–104, title III, Aug. 17, 1991, 105 Stat. 531, 

authorized Federal Energy Regulatory Commission, 

pursuant to this section, to allow recovery, in advance, 

of expenses by natural-gas companies for research, de-

velopment and demonstration activities by Gas Re-

search Institute for projects on use of natural gas in 

motor vehicles and on use of natural gas to control 

emissions from combustion of other fuels, subject to 

Commission finding that benefits, including environ-

mental benefits, to both existing and future ratepayers 

resulting from such activities exceed all direct costs to 

both existing and future ratepayers, prior to repeal by 

Pub. L. 102–486, title IV, § 408(c), Oct. 24, 1992, 106 Stat. 

2882. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 717y, 3431 of 

this title; title 42 sections 7172, 8235e, 8441, 13234; title 

50 section 167i. 

§ 717d. Fixing rates and charges; determination 
of cost of production or transportation 

(a) Decreases in rates 

Whenever the Commission, after a hearing had 
upon its own motion or upon complaint of any 
State, municipality, State commission, or gas 
distributing company, shall find that any rate, 
charge, or classification demanded, observed, 
charged, or collected by any natural-gas com-
pany in connection with any transportation or 
sale of natural gas, subject to the jurisdiction of 
the Commission, or that any rule, regulation, 
practice, or contract affecting such rate, charge, 
or classification is unjust, unreasonable, unduly 
discriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, 
or contract to be thereafter observed and in 
force, and shall fix the same by order: Provided, 

however, That the Commission shall have no 
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power to order any increase in any rate con-
tained in the currently effective schedule of 
such natural gas company on file with the Com-
mission, unless such increase is in accordance 
with a new schedule filed by such natural gas 
company; but the Commission may order a de-
crease where existing rates are unjust, unduly 
discriminatory, preferential, otherwise unlaw-
ful, or are not the lowest reasonable rates. 

(b) Costs of production and transportation 

The Commission upon its own motion, or upon 
the request of any State commission, whenever 
it can do so without prejudice to the efficient 
and proper conduct of its affairs, may inves-
tigate and determine the cost of the production 
or transportation of natural gas by a natural- 
gas company in cases where the Commission has 
no authority to establish a rate governing the 
transportation or sale of such natural gas. 

(June 21, 1938, ch. 556, § 5, 52 Stat. 823.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions 

with regard to establishment, review, and enforcement 

of rates and charges for transportation and sale of nat-

ural gas by a producer or gatherer or by a natural gas 

pipeline or natural gas company transferred to Federal 

Energy Regulatory Commission by sections 

7172(a)(1)(C) and 7293 of Title 42, The Public Health and 

Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 717y, 3431 of 

this title; title 42 sections 7172, 8235e, 8441; title 50 sec-

tion 167i. 

§ 717e. Ascertainment of cost of property 

(a) Cost of property 

The Commission may investigate and ascer-
tain the actual legitimate cost of the property 
of every natural-gas company, the depreciation 
therein, and, when found necessary for rate- 
making purposes, other facts which bear on the 
determination of such cost or depreciation and 
the fair value of such property. 

(b) Inventory of property; statements of costs 

Every natural-gas company upon request shall 
file with the Commission an inventory of all or 
any part of its property and a statement of the 
original cost thereof, and shall keep the Com-
mission informed regarding the cost of all addi-
tions, betterments, extensions, and new con-
struction. 

(June 21, 1938, ch. 556, § 6, 52 Stat. 824.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions 

with regard to establishment, review, and enforcement 

of rates and charges for transportation and sale of nat-

ural gas by a producer or gatherer or by a natural gas 

pipeline or natural gas company transferred to Federal 

Energy Regulatory Commission by sections 

7172(a)(1)(C) and 7293 of Title 42, The Public Health and 

Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717f. Construction, extension, or abandonment 
of facilities 

(a) Extension or improvement of facilities on 
order of court; notice and hearing 

Whenever the Commission, after notice and 
opportunity for hearing, finds such action nec-
essary or desirable in the public interest, it may 
by order direct a natural-gas company to extend 
or improve its transportation facilities, to es-
tablish physical connection of its transportation 
facilities with the facilities of, and sell natural 
gas to, any person or municipality engaged or 
legally authorized to engage in the local dis-
tribution of natural or artificial gas to the pub-
lic, and for such purpose to extend its transpor-
tation facilities to communities immediately 
adjacent to such facilities or to territory served 
by such natural-gas company, if the Commission 
finds that no undue burden will be placed upon 
such natural-gas company thereby: Provided, 
That the Commission shall have no authority to 
compel the enlargement of transportation facili-
ties for such purposes, or to compel such natu-
ral-gas company to establish physical connec-
tion or sell natural gas when to do so would im-
pair its ability to render adequate service to its 
customers. 

(b) Abandonment of facilities or services; ap-
proval of Commission 

No natural-gas company shall abandon all or 
any portion of its facilities subject to the juris-
diction of the Commission, or any service ren-
dered by means of such facilities, without the 
permission and approval of the Commission first 
had and obtained, after due hearing, and a find-
ing by the Commission that the available supply 
of natural gas is depleted to the extent that the 
continuance of service is unwarranted, or that 
the present or future public convenience or ne-
cessity permit such abandonment. 

(c) Certificate of public convenience and neces-
sity 

(1)(A) No natural-gas company or person 
which will be a natural-gas company upon com-
pletion of any proposed construction or exten-
sion shall engage in the transportation or sale of 
natural gas, subject to the jurisdiction of the 
Commission, or undertake the construction or 
extension of any facilities therefor, or acquire or 
operate any such facilities or extensions thereof, 
unless there is in force with respect to such nat-
ural-gas company a certificate of public conven-
ience and necessity issued by the Commission 
authorizing such acts or operations: Provided, 

however, That if any such natural-gas company 
or predecessor in interest was bona fide engaged 
in transportation or sale of natural gas, subject 
to the jurisdiction of the Commission, on Feb-
ruary 7, 1942, over the route or routes or within 
the area for which application is made and has 
so operated since that time, the Commission 
shall issue such certificate without requiring 
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further proof that public convenience and neces-
sity will be served by such operation, and with-
out further proceedings, if application for such 
certificate is made to the Commission within 
ninety days after February 7, 1942. Pending the 
determination of any such application, the con-
tinuance of such operation shall be lawful. 

(B) In all other cases the Commission shall set 
the matter for hearing and shall give such rea-
sonable notice of the hearing thereon to all in-
terested persons as in its judgment may be nec-
essary under rules and regulations to be pre-
scribed by the Commission; and the application 
shall be decided in accordance with the proce-
dure provided in subsection (e) of this section 
and such certificate shall be issued or denied ac-
cordingly: Provided, however, That the Commis-
sion may issue a temporary certificate in cases 
of emergency, to assure maintenance of ade-
quate service or to serve particular customers, 
without notice or hearing, pending the deter-
mination of an application for a certificate, and 
may by regulation exempt from the require-
ments of this section temporary acts or oper-
ations for which the issuance of a certificate 
will not be required in the public interest. 

(2) The Commission may issue a certificate of 
public convenience and necessity to a natural- 
gas company for the transportation in interstate 
commerce of natural gas used by any person for 
one or more high-priority uses, as defined, by 
rule, by the Commission, in the case of— 

(A) natural gas sold by the producer to such 
person; and 

(B) natural gas produced by such person. 

(d) Application for certificate of public conven-
ience and necessity 

Application for certificates shall be made in 
writing to the Commission, be verified under 
oath, and shall be in such form, contain such in-
formation, and notice thereof shall be served 
upon such interested parties and in such manner 
as the Commission shall, by regulation, require. 

(e) Granting of certificate of public convenience 
and necessity 

Except in the cases governed by the provisos 
contained in subsection (c)(1) of this section, a 
certificate shall be issued to any qualified appli-
cant therefor, authorizing the whole or any part 
of the operation, sale, service, construction, ex-
tension, or acquisition covered by the applica-
tion, if it is found that the applicant is able and 
willing properly to do the acts and to perform 
the service proposed and to conform to the pro-
visions of this chapter and the requirements, 
rules, and regulations of the Commission there-
under, and that the proposed service, sale, oper-
ation, construction, extension, or acquisition, to 
the extent authorized by the certificate, is or 
will be required by the present or future public 
convenience and necessity; otherwise such appli-
cation shall be denied. The Commission shall 
have the power to attach to the issuance of the 
certificate and to the exercise of the rights 
granted thereunder such reasonable terms and 
conditions as the public convenience and neces-
sity may require. 

(f) Determination of service area; jurisdiction of 
transportation to ultimate consumers 

(1) The Commission, after a hearing had upon 
its own motion or upon application, may deter-

mine the service area to which each authoriza-
tion under this section is to be limited. Within 
such service area as determined by the Commis-
sion a natural-gas company may enlarge or ex-
tend its facilities for the purpose of supplying 
increased market demands in such service area 
without further authorization; and 

(2) If the Commission has determined a service 
area pursuant to this subsection, transportation 
to ultimate consumers in such service area by 
the holder of such service area determination, 
even if across State lines, shall be subject to the 
exclusive jurisdiction of the State commission 
in the State in which the gas is consumed. This 
section shall not apply to the transportation of 
natural gas to another natural gas company. 

(g) Certificate of public convenience and neces-
sity for service of area already being served 

Nothing contained in this section shall be con-
strued as a limitation upon the power of the 
Commission to grant certificates of public con-
venience and necessity for service of an area al-
ready being served by another natural-gas com-
pany. 

(h) Right of eminent domain for construction of 
pipelines, etc. 

When any holder of a certificate of public con-
venience and necessity cannot acquire by con-
tract, or is unable to agree with the owner of 
property to the compensation to be paid for, the 
necessary right-of-way to construct, operate, 
and maintain a pipe line or pipe lines for the 
transportation of natural gas, and the necessary 
land or other property, in addition to right-of- 
way, for the location of compressor stations, 
pressure apparatus, or other stations or equip-
ment necessary to the proper operation of such 
pipe line or pipe lines, it may acquire the same 
by the exercise of the right of eminent domain 
in the district court of the United States for the 
district in which such property may be located, 
or in the State courts. The practice and proce-
dure in any action or proceeding for that pur-
pose in the district court of the United States 
shall conform as nearly as may be with the prac-
tice and procedure in similar action or proceed-
ing in the courts of the State where the property 
is situated: Provided, That the United States dis-
trict courts shall only have jurisdiction of cases 
when the amount claimed by the owner of the 
property to be condemned exceeds $3,000. 

(June 21, 1938, ch. 556, § 7, 52 Stat. 824; Feb. 7, 
1942, ch. 49, 56 Stat. 83; July 25, 1947, ch. 333, 61 
Stat. 459; Pub. L. 95–617, title VI, § 608, Nov. 9, 
1978, 92 Stat. 3173; Pub. L. 100–474, § 2, Oct. 6, 1988, 
102 Stat. 2302.) 

AMENDMENTS 

1988—Subsec. (f). Pub. L. 100–474 designated existing 

provisions as par. (1) and added par. (2). 
1978—Subsec. (c). Pub. L. 95–617, § 608(a), (b)(1), des-

ignated existing first paragraph as par. (1)(A) and exist-

ing second paragraph as par. (1)(B) and added par. (2). 
Subsec. (e). Pub. L. 95–617, § 608(b)(2), substituted 

‘‘subsection (c)(1)’’ for ‘‘subsection (c)’’. 
1947—Subsec. (h). Act July 25, 1947, added subsec. (h). 
1942—Subsecs. (c) to (g). Act Feb. 7, 1942, struck out 

subsec. (c), and added new subsecs. (c) to (g). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 3 of Pub. L. 100–474 provided that: ‘‘The provi-

sions of this Act [amending this section and enacting 
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provisions set out as a note under section 717w of this 

title] shall become effective one hundred and twenty 

days after the date of enactment [Oct. 6, 1988].’’ 

TRANSFER OF FUNCTIONS 

Enforcement functions of Secretary or other official 

in Department of Energy and Commission, Commis-

sioners, or other official in Federal Energy Regulatory 

Commission related to compliance with certificates of 

public convenience and necessity issued under this sec-

tion with respect to pre-construction, construction, 

and initial operation of transportation system for Ca-

nadian and Alaskan natural gas transferred to Federal 

Inspector, Office of Federal Inspector for Alaska Natu-

ral Gas Transportation System, until first anniversary 

of date of initial operation of Alaska Natural Gas 

Transportation System, see Reorg. Plan No. 1 of 1979, 

§§ 102(d), 203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, ef-

fective July 1, 1979, set out under section 719e of this 

title. Office of Federal Inspector for the Alaska Natural 

Gas Transportation System abolished and functions 

and authority vested in Inspector transferred to Sec-

retary of Energy by section 3012(b) of Pub. L. 102–486, 

set out as an Abolition of Office of Federal Inspector 

note under section 719e of this title. 

Federal Power Commission terminated and functions 

with regard to issuance of certificates of public conven-

ience and necessity, including abandonment of facili-

ties or services, and establishment of physical connec-

tions transferred to Federal Energy Regulatory Com-

mission by sections 7172(a)(1)(D) and 7293 of Title 42, 

The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 717y, 3301, 3394, 

3431 of this title; title 42 sections 7172, 8235e, 8441; title 

43 sections 1351, 1862; title 49 section 60104. 

§ 717g. Accounts; records; memoranda 

(a) Rules and regulations for keeping and pre-
serving accounts, records, etc. 

Every natural-gas company shall make, keep, 
and preserve for such periods, such accounts, 
records of cost-accounting procedures, cor-
respondence, memoranda, papers, books, and 
other records as the Commission may by rules 
and regulations prescribe as necessary or appro-
priate for purposes of the administration of this 
chapter: Provided, however, That nothing in this 
chapter shall relieve any such natural-gas com-
pany from keeping any accounts, memoranda, or 
records which such natural-gas company may be 
required to keep by or under authority of the 
laws of any State. The Commission may pre-
scribe a system of accounts to be kept by such 
natural-gas companies, and may classify such 
natural-gas companies and prescribe a system of 
accounts for each class. The Commission, after 
notice and opportunity for hearing, may deter-
mine by order the accounts in which particular 
outlays or receipts shall be entered, charged, or 
credited. The burden of proof to justify every ac-
counting entry questioned by the Commission 
shall be on the person making, authorizing, or 
requiring such entry, and the Commission may 
suspend a charge or credit pending submission of 
satisfactory proof in support thereof. 

(b) Access to and inspection of accounts and 
records 

The Commission shall at all times have access 
to and the right to inspect and examine all ac-
counts, records, and memoranda of natural-gas 
companies; and it shall be the duty of such natu-
ral-gas companies to furnish to the Commission, 
within such reasonable time as the Commission 
may order, any information with respect thereto 
which the Commission may by order require, in-
cluding copies of maps, contracts, reports of en-
gineers, and other data, records, and papers, and 
to grant to all agents of the Commission free ac-
cess to its property and its accounts, records, 
and memoranda when requested so to do. No 
member, officer, or employee of the Commission 
shall divulge any fact or information which may 
come to his knowledge during the course of ex-
amination of books, records, data, or accounts, 
except insofar as he may be directed by the 
Commission or by a court. 

(c) Books, accounts, etc., of the person control-
ling gas company subject to examination 

The books, accounts, memoranda, and records 
of any person who controls directly or indirectly 
a natural-gas company subject to the jurisdic-
tion of the Commission and of any other com-
pany controlled by such person, insofar as they 
relate to transactions with or the business of 
such natural-gas company, shall be subject to 
examination on the order of the Commission. 

(June 21, 1938, ch. 556, § 8, 52 Stat. 825.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717h. Rates of depreciation 

(a) Depreciation and amortization 

The Commission may, after hearing, require 
natural-gas companies to carry proper and ade-
quate depreciation and amortization accounts in 
accordance with such rules, regulations, and 
forms of account as the Commission may pre-
scribe. The Commission may from time to time 
ascertain and determine, and by order fix, the 
proper and adequate rates of depreciation and 
amortization of the several classes of property 
of each natural-gas company used or useful in 
the production, transportation, or sale of natu-
ral gas. Each natural-gas company shall con-
form its depreciation and amortization accounts 
to the rates so ascertained, determined, and 
fixed. No natural-gas company subject to the ju-
risdiction of the Commission shall charge to op-
erating expenses any depreciation or amortiza-
tion charges on classes of property other than 
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those prescribed by the Commission, or charge 
with respect to any class of property a percent-
age of depreciation or amortization other than 
that prescribed therefor by the Commission. No 
such natural-gas company shall in any case in-
clude in any form under its operating or other 
expenses any depreciation, amortization, or 
other charge or expenditure included elsewhere 
as a depreciation or amortization charge or 
otherwise under its operating or other expenses. 
Nothing in this section shall limit the power of 
a State commission to determine in the exercise 
of its jurisdiction, with respect to any natural- 
gas company, the percentage rates of deprecia-
tion or amortization to be allowed, as to any 
class of property of such natural-gas company, 
or the composite depreciation or amortization 
rate, for the purpose of determining rates or 
charges. 

(b) Rules 

The Commission, before prescribing any rules 
or requirements as to accounts, records, or 
memoranda, or as to depreciation or amortiza-
tion rates, shall notify each State commission 
having jurisdiction with respect to any natural- 
gas company involved and shall give reasonable 
opportunity to each such commission to present 
its views and shall receive and consider such 
views and recommendations. 

(June 21, 1938, ch. 556, § 9, 52 Stat. 826.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717i. Periodic and special reports 

(a) Form and contents of reports 

Every natural-gas company shall file with the 
Commission such annual and other periodic or 
special reports as the Commission may by rules 
and regulations or order prescribe as necessary 
or appropriate to assist the Commission in the 
proper administration of this chapter. The Com-
mission may prescribe the manner and form in 
which such reports shall be made, and require 
from such natural-gas companies specific an-
swers to all questions upon which the Commis-
sion may need information. The Commission 
may require that such reports shall include, 
among other things, full information as to as-
sets and liabilities, capitalization, investment 
and reduction thereof, gross receipts, interest 
due and paid, depreciation, amortization, and 
other reserves, cost of facilities, cost of mainte-
nance and operation of facilities for the produc-
tion, transportation, or sale of natural gas, cost 
of renewal and replacement of such facilities, 
transportation, delivery, use, and sale of natural 

gas. The Commission may require any such nat-
ural-gas company to make adequate provision 
for currently determining such costs and other 
facts. Such reports shall be made under oath un-
less the Commission otherwise specifies. 

(b) Unlawful conduct 

It shall be unlawful for any natural-gas com-
pany willfully to hinder, delay, or obstruct the 
making, filing, or keeping of any information, 
document, report, memorandum, record, or ac-
count required to be made, filed, or kept under 
this chapter or any rule, regulation, or order 
thereunder. 

(June 21, 1938, ch. 556, § 10, 52 Stat. 826.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7177. 

§ 717j. State compacts for conservation, transpor-
tation, etc., of natural gas 

(a) Assembly of pertinent information; report to 
Congress 

In case two or more States propose to the Con-
gress compacts dealing with the conservation, 
production, transportation, or distribution of 
natural gas it shall be the duty of the Commis-
sion to assemble pertinent information relative 
to the matters covered in any such proposed 
compact, to make public and to report to the 
Congress information so obtained, together with 
such recommendations for further legislation as 
may appear to be appropriate or necessary to 
carry out the purposes of such proposed compact 
and to aid in the conservation of natural-gas re-
sources within the United States and in the or-
derly, equitable, and economic production, 
transportation, and distribution of natural gas. 

(b) Assembly of information relative to operation 
of compact; report to Congress 

It shall be the duty of the Commission to as-
semble and keep current pertinent information 
relative to the effect and operation of any com-
pact between two or more States heretofore or 
hereafter approved by the Congress, to make 
such information public, and to report to the 
Congress, from time to time, the information so 
obtained, together with such recommendations 
as may appear to be appropriate or necessary to 
promote the purposes of such compact. 

(c) Availability of services, etc., of other agencies 

In carrying out the purposes of this chapter, 
the Commission shall, so far as practicable, 
avail itself of the services, records, reports, and 
information of the executive departments and 
other agencies of the Government, and the 
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President may, from time to time, direct that 
such services and facilities be made available to 
the Commission. 

(June 21, 1938, ch. 556, § 11, 52 Stat. 827.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 
For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7177. 

§ 717k. Officials dealing in securities 

It shall be unlawful for any officer or director 
of any natural-gas company to receive for his 
own benefit, directly or indirectly, any money 
or thing of value in respect to the negotiation, 
hypothecation, or sale by such natural-gas com-
pany of any security issued, or to be issued, by 
such natural-gas company, or to share in any of 
the proceeds thereof, or to participate in the 
making or paying of any dividends, other than 
liquidating dividends, of such natural-gas com-
pany from any funds properly included in cap-
ital account. 

(June 21, 1938, ch. 556, § 12, 52 Stat. 827.) 

§ 717l. Complaints 

Any State, municipality, or State commission 
complaining of anything done or omitted to be 
done by any natural-gas company in contraven-
tion of the provisions of this chapter may apply 
to the Commission by petition, which shall 
briefly state the facts, whereupon a statement 
of the complaint thus made shall be forwarded 
by the Commission to such natural-gas com-
pany, which shall be called upon to satisfy the 
complaint or to answer the same in writing 
within a reasonable time to be specified by the 
Commission. 

(June 21, 1938, ch. 556, § 13, 52 Stat. 827.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 
For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717m. Investigations by Commission 

(a) Power of Commission 

The Commission may investigate any facts, 
conditions, practices, or matters which it may 

find necessary or proper in order to determine 
whether any person has violated or is about to 
violate any provisions of this chapter or any 
rule, regulation, or order thereunder, or to aid 
in the enforcement of the provisions of this 
chapter or in prescribing rules or regulations 
thereunder, or in obtaining information to serve 
as a basis for recommending further legislation 
to the Congress. The Commission may permit 
any person to file with it a statement in writing, 
under oath or otherwise, as it shall determine, 
as to any or all facts and circumstances con-
cerning a matter which may be the subject of in-
vestigation. The Commission, in its discretion, 
may publish in the manner authorized by sec-
tion 825k of title 16, and make available to State 
commissions and municipalities, information 
concerning any such matter. 

(b) Determination of adequacy of gas reserves 

The Commission may, after hearing, deter-
mine the adequacy or inadequacy of the gas re-
serves held or controlled by any natural-gas 
company, or by anyone on its behalf, including 
its owned or leased properties or royalty con-
tracts; and may also, after hearing, determine 
the propriety and reasonableness of the inclu-
sion in operating expenses, capital, or surplus of 
all delay rentals or other forms of rental or 
compensation for unoperated lands and leases. 
For the purpose of such determinations, the 
Commission may require any natural-gas com-
pany to file with the Commission true copies of 
all its lease and royalty agreements with re-
spect to such gas reserves. 

(c) Administration of oaths and affirmations; 
subpena of witnesses, etc. 

For the purpose of any investigation or any 
other proceeding under this chapter, any mem-
ber of the Commission, or any officer designated 
by it, is empowered to administer oaths and af-
firmations, subpena witnesses, compel their at-
tendance, take evidence, and require the produc-
tion of any books, papers, correspondence, 
memoranda, contracts, agreements, or other 
records which the Commission finds relevant or 
material to the inquiry. Such attendance of wit-
nesses and the production of any such records 
may be required from any place in the United 
States or at any designated place of hearing. 
Witnesses summoned by the Commission to ap-
pear before it shall be paid the same fees and 
mileage that are paid witnesses in the courts of 
the United States. 

(d) Jurisdiction of courts of United States 

In case of contumacy by, or refusal to obey a 
subpena issued to, any person, the Commission 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. Such court may issue 
an order requiring such person to appear before 
the Commission or member or officer designated 
by the Commission, there to produce records, if 
so ordered, or to give testimony touching the 
matter under investigation or in question; and 
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any failure to obey such order of the court may 
be punished by such court as a contempt there-
of. All process in any such case may be served in 
the judicial district whereof such person is an 
inhabitant or wherever he may be found or may 
be doing business. Any person who willfully 
shall fail or refuse to attend and testify or to an-
swer any lawful inquiry or to produce books, pa-
pers, correspondence, memoranda, contracts, 
agreements, or other records, if in his or its 
power so to do, in obedience to the subpena of 
the Commission, shall be guilty of a mis-
demeanor and upon conviction shall be subject 
to a fine of not more than $1,000 or to imprison-
ment for a term of not more than one year, or 
both. 

(e) Testimony of witnesses 

The testimony of any witness may be taken at 
the instance of a party, in any proceeding or in-
vestigation pending before the Commission, by 
deposition at any time after the proceeding is at 
issue. The Commission may also order testi-
mony to be taken by deposition in any proceed-
ing or investigation pending before it at any 
stage of such proceeding or investigation. Such 
depositions may be taken before any person au-
thorized to administer oaths not being of coun-
sel or attorney to either of the parties, nor in-
terested in the proceeding or investigation. Rea-
sonable notice must first be given in writing by 
the party or his attorney proposing to take such 
deposition to the opposite party or his attorney 
of record, as either may be nearest, which notice 
shall state the name of the witness and the time 
and place of the taking of his deposition. Any 
person may be compelled to appear and depose, 
and to produce documentary evidence, in the 
same manner as witnesses may be compelled to 
appear and testify and produce documentary 
evidence before the Commission, as hereinbefore 
provided. Such testimony shall be reduced to 
writing by the person taking deposition, or 
under his direction, and shall, after it has been 
reduced to writing, be subscribed by the depo-
nent. 

(f) Deposition of witnesses in a foreign country 

If a witness whose testimony may be desired 
to be taken by deposition be in a foreign coun-
try, the deposition may be taken before an offi-
cer or person designated by the Commission, or 
agreed upon by the parties by stipulation in 
writing to be filed with the Commission. All 
depositions must be promptly filed with the 
Commission. 

(g) Witness fees 

Witnesses whose depositions are taken as au-
thorized in this chapter, and the person or offi-
cer taking the same, shall be entitled to the 
same fees as are paid for like services in the 
courts of the United States. 

(June 21, 1938, ch. 556, § 14, 52 Stat. 828; Pub. L. 
91–452, title II, § 218, Oct. 15, 1970, 84 Stat. 929.) 

AMENDMENTS 

1970—Subsec. (h). Pub. L. 91–452 struck out subsec. (h) 

which related to the immunity from prosecution of any 

individual compelled to testify or produce evidence, 

documentary or otherwise, after claiming his privilege 

against self-incrimination. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, and not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717n. Hearings; rules of procedure 

(a) Hearings; parties 

Hearings under this chapter may be held be-
fore the Commission, any member or members 
thereof, or any representative of the Commis-
sion designated by it, and appropriate records 
thereof shall be kept. In any proceeding before 
it, the Commission in accordance with such 
rules and regulations as it may prescribe, may 
admit as a party any interested State, State 
commission, municipality or any representative 
of interested consumers or security holders, or 
any competitor of a party to such proceeding, or 
any other person whose participation in the pro-
ceeding may be in the public interest. 

(b) Procedure 

All hearings, investigations, and proceedings 
under this chapter shall be governed by rules of 
practice and procedure to be adopted by the 
Commission, and in the conduct thereof the 
technical rules of evidence need not be applied. 
No informality in any hearing, investigation, or 
proceeding or in the manner of taking testi-
mony shall invalidate any order, decision, rule, 
or regulation issued under the authority of this 
chapter. 

(June 21, 1938, ch. 556, § 15, 52 Stat. 829.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 
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§ 717o. Administrative powers of Commission; 
rules, regulations, and orders 

The Commission shall have power to perform 
any and all acts, and to prescribe, issue, make, 
amend, and rescind such orders, rules, and regu-
lations as it may find necessary or appropriate 
to carry out the provisions of this chapter. 
Among other things, such rules and regulations 
may define accounting, technical, and trade 
terms used in this chapter; and may prescribe 
the form or forms of all statements, declara-
tions, applications, and reports to be filed with 
the Commission, the information which they 
shall contain, and the time within which they 
shall be filed. Unless a different date is specified 
therein, rules and regulations of the Commis-
sion shall be effective thirty days after publica-
tion in the manner which the Commission shall 
prescribe. Orders of the Commission shall be ef-
fective on the date and in the manner which the 
Commission shall prescribe. For the purposes of 
its rules and regulations, the Commission may 
classify persons and matters within its jurisdic-
tion and prescribe different requirements for dif-
ferent classes of persons or matters. All rules 
and regulations of the Commission shall be filed 
with its secretary and shall be kept open in con-
venient form for public inspection and examina-
tion during reasonable business hours. 

(June 21, 1938, ch. 556, § 16, 52 Stat. 830.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717p. Joint boards 

(a) Reference of matters to joint boards; com-
position and power 

The Commission may refer any matter arising 
in the administration of this chapter to a board 
to be composed of a member or members, as de-
termined by the Commission, from the State or 
each of the States affected or to be affected by 
such matter. Any such board shall be vested 
with the same power and be subject to the same 
duties and liabilities as in the case of a member 
of the Commission when designated by the Com-
mission to hold any hearings. The action of such 
board shall have such force and effect and its 
proceedings shall be conducted in such manner 
as the Commission shall by regulations pre-
scribe. The Board shall be appointed by the 
Commission from persons nominated by the 
State commission of each State affected, or by 
the Governor of such State if there is no State 
commission. Each State affected shall be enti-
tled to the same number of representatives on 
the board unless the nominating power of such 

State waives such right. The Commission shall 
have discretion to reject the nominee from any 
State, but shall thereupon invite a new nomina-
tion from that State. The members of a board 
shall receive such allowances for expenses as the 
Commission shall provide. The Commission 
may, when in its discretion sufficient reason ex-
ists therefor, revoke any reference to such a 
board. 

(b) Conference with State commissions regard-
ing rate structure, costs, etc. 

The Commission may confer with any State 
commission regarding rate structures, costs, ac-
counts, charges, practices, classifications, and 
regulations of natural-gas companies; and the 
Commission is authorized, under such rules and 
regulations as it shall prescribe, to hold joint 
hearings with any State commission in connec-
tion with any matter with respect to which the 
Commission is authorized to act. The Commis-
sion is authorized in the administration of this 
chapter to avail itself of such cooperation, serv-
ices, records, and facilities as may be afforded 
by any State commission. 

(c) Information and reports available to State 
commissions 

The Commission shall make available to the 
several State commissions such information and 
reports as may be of assistance in State regula-
tion of natural-gas companies. Whenever the 
Commission can do so without prejudice to the 
efficient and proper conduct of its affairs, it 
may, upon request from a State commission, 
make available to such State commission as 
witnesses any of its trained rate, valuation, or 
other experts, subject to reimbursement of the 
compensation and traveling expenses of such 
witnesses. All sums collected hereunder shall be 
credited to the appropriation from which the 
amounts were expended in carrying out the pro-
visions of this subsection. 

(June 21, 1938, ch. 556, § 17, 52 Stat. 830.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 
For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717q. Appointment of officers and employees 

The Commission is authorized to appoint and 
fix the compensation of such officers, attorneys, 
examiners, and experts as may be necessary for 
carrying out its functions under this chapter; 
and the Commission may, subject to civil-serv-
ice laws, appoint such other officers and employ-
ees as are necessary for carrying out such func-
tions and fix their salaries in accordance with 
chapter 51 and subchapter III of chapter 53 of 
title 5. 
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(June 21, 1938, ch. 556, § 18, 52 Stat. 831; Oct. 28, 
1949, ch. 782, title XI, § 1106(a), 63 Stat. 972.) 

REFERENCES IN TEXT 

The civil-service laws, referred to in text, are set 

forth in Title 5, Government Organization and Employ-

ees. See, particularly, section 3301 et seq. of Title 5. 

CODIFICATION 

Provisions that authorized the Commission to ap-

point and fix the compensation of such officers, attor-

neys, examiners, and experts as may be necessary for 

carrying out its functions under this chapter ‘‘without 

regard to the provisions of other laws applicable to the 

employment and compensation of officers and employ-

ees of the United States’’ are omitted as obsolete and 

superseded. 

As to the compensation of such personnel, sections 

1202 and 1204 of the Classification Act of 1949, 63 Stat. 

972, 973, repealed the Classification Act of 1923 and all 

other laws or parts of laws inconsistent with the 1949 

Act. The Classification Act of 1949 was repealed by Pub. 

L. 89–554, Sept. 6, 1966, § 8(a), 80 Stat. 632, and reenacted 

as chapter 51 and subchapter III of chapter 53 of Title 

5, Government Organization and Employees. Section 

5102 of Title 5 contains the applicability provisions of 

the 1949 Act, and section 5103 of Title 5 authorizes the 

Office of Personnel Management to determine the ap-

plicability to specific positions and employees. 

Such appointments are now subject to the civil serv-

ice laws unless specifically excepted by those laws or 

by laws enacted subsequent to Executive Order 8743, 

Apr. 23, 1941, issued by the President pursuant to the 

Act of Nov. 26, 1940, ch. 919, title I, § 1, 54 Stat. 1211, 

which covered most excepted positions into the classi-

fied (competitive) civil service. The Order is set out as 

a note under section 3301 of Title 5. 

‘‘Chapter 51 and subchapter III of chapter 53 of title 

5’’ substituted in text for ‘‘the Classification Act of 

1949, as amended’’ on authority of Pub. L. 89–554, § 7(b), 

Sept. 6, 1966, 80 Stat. 631, the first section of which en-

acted Title 5. 

AMENDMENTS 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to the Sec-

retary of Energy (except for certain functions trans-

ferred to the Federal Energy Regulatory Commission) 

by sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of 

Title 42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

§ 717r. Rehearing and review 

(a) Application for rehearing; time 

Any person, State, municipality, or State 
commission aggrieved by an order issued by the 
Commission in a proceeding under this chapter 
to which such person, State, municipality, or 
State commission is a party may apply for a re-
hearing within thirty days after the issuance of 
such order. The application for rehearing shall 
set forth specifically the ground or grounds 

upon which such application is based. Upon such 
application the Commission shall have power to 
grant or deny rehearing or to abrogate or mod-
ify its order without further hearing. Unless the 
Commission acts upon the application for re-
hearing within thirty days after it is filed, such 
application may be deemed to have been denied. 
No proceeding to review any order of the Com-
mission shall be brought by any person unless 
such person shall have made application to the 
Commission for a rehearing thereon. Until the 
record in a proceeding shall have been filed in a 
court of appeals, as provided in subsection (b) of 
this section, the Commission may at any time, 
upon reasonable notice and in such manner as it 
shall deem proper, modify or set aside, in whole 
or in part, any finding or order made or issued 
by it under the provisions of this chapter. 

(b) Review of Commission order 

Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission 
in such proceeding may obtain a review of such 
order in the court of appeals of the United 
States for any circuit wherein the natural-gas 
company to which the order relates is located or 
has its principal place of business, or in the 
United States Court of Appeals for the District 
of Columbia, by filing in such court, within 
sixty days after the order of the Commission 
upon the application for rehearing, a written pe-
tition praying that the order of the Commission 
be modified or set aside in whole or in part. A 
copy of such petition shall forthwith be trans-
mitted by the clerk of the court to any member 
of the Commission and thereupon the Commis-
sion shall file with the court the record upon 
which the order complained of was entered, as 
provided in section 2112 of title 28. Upon the fil-
ing of such petition such court shall have juris-
diction, which upon the filing of the record with 
it shall be exclusive, to affirm, modify, or set 
aside such order in whole or in part. No objec-
tion to the order of the Commission shall be 
considered by the court unless such objection 
shall have been urged before the Commission in 
the application for rehearing unless there is rea-
sonable ground for failure so to do. The finding 
of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive. If 
any party shall apply to the court for leave to 
adduce additional evidence, and shall show to 
the satisfaction of the court that such addi-
tional evidence is material and that there were 
reasonable grounds for failure to adduce such 
evidence in the proceedings before the Commis-
sion, the court may order such additional evi-
dence to be taken before the Commission and to 
be adduced upon the hearing in such manner and 
upon such terms and conditions as to the court 
may seem proper. The Commission may modify 
its findings as to the facts by reason of the addi-
tional evidence so taken, and it shall file with 
the court such modified or new findings, which 
is supported by substantial evidence, shall be 
conclusive, and its recommendation, if any, for 
the modification or setting aside of the original 
order. The judgment and decree of the court, af-
firming, modifying, or setting aside, in whole or 
in part, any such order of the Commission, shall 
be final, subject to review by the Supreme Court 
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of the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28. 

(c) Stay of Commission order 

The filing of an application for rehearing 
under subsection (a) of this section shall not, 
unless specifically ordered by the Commission, 
operate as a stay of the Commission’s order. The 
commencement of proceedings under subsection 
(b) of this section shall not, unless specifically 
ordered by the court, operate as a stay of the 
Commission’s order. 

(June 21, 1938, ch. 556, § 19, 52 Stat. 831; June 25, 
1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 1949, ch. 
139, § 127, 63 Stat. 107; Pub. L. 85–791, § 19, Aug. 28, 
1958, 72 Stat. 947.) 

CODIFICATION 

In subsec. (b), ‘‘section 1254 of title 28’’ substituted 

for ‘‘sections 239 and 240 of the Judicial Code, as amend-

ed [28 U.S.C. 346, 347]’’ on authority of act June 25, 1948, 

ch. 646, 62 Stat. 869, the first section of which enacted 

Title 28, Judiciary and Judicial Procedure. 

AMENDMENTS 

1958—Subsec. (a). Pub. L. 85–791, § 19(a), inserted sen-

tence providing that until record in a proceeding has 

been filed in a court of appeals, Commission may mod-

ify or set aside any finding or order issued by it. 

Subsec. (b). Pub. L. 85–791, § 19(b), in second sentence, 

substituted ‘‘transmitted by the clerk of the court to’’ 

for ‘‘served upon’’, substituted ‘‘file with the court’’ for 

‘‘certify and file with the court a transcript of’’, and in-

serted ‘‘as provided in section 2112 of title 28’’, and, in 

third sentence, substituted ‘‘petition’’ for ‘‘transcript’’, 

and ‘‘jurisdiction, which upon the filing of the record 

with it shall be exclusive’’ for ‘‘exclusive jurisdiction’’. 

CHANGE OF NAME 

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act 

May 24, 1949, substituted ‘‘court of appeals’’ for ‘‘circuit 

court of appeals’’ wherever appearing. 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

§ 717s. Enforcement of chapter 

(a) Action in district court for injunction 

Whenever it shall appear to the Commission 
that any person is engaged or about to engage in 
any acts or practices which constitute or will 
constitute a violation of the provisions of this 
chapter, or of any rule, regulation, or order 
thereunder, it may in its discretion bring an ac-
tion in the proper district court of the United 
States, or the United States courts of any Terri-
tory or other place subject to the jurisdiction of 
the United States, to enjoin such acts or prac-
tices and to enforce compliance with this chap-
ter or any rule, regulation, or order thereunder, 
and upon a proper showing a permanent or tem-
porary injunction or decree or restraining order 
shall be granted without bond. The Commission 

may transmit such evidence as may be available 
concerning such acts or practices or concerning 
apparent violations of the Federal antitrust 
laws to the Attorney General, who, in his discre-
tion, may institute the necessary criminal pro-
ceedings. 

(b) Mandamus 

Upon application of the Commission the dis-
trict courts of the United States and the United 
States courts of any Territory or other place 
subject to the jurisdiction of the United States 
shall have jurisdiction to issue writs of manda-
mus commanding any person to comply with the 
provisions of this chapter or any rule, regula-
tion, or order of the Commission thereunder. 

(c) Employment of attorneys by Commission 

The Commission may employ such attorneys 
as it finds necessary for proper legal aid and 
service of the Commission or its members in the 
conduct of their work, or for proper representa-
tion of the public interest in investigations 
made by it, or cases or proceedings pending be-
fore it, whether at the Commission’s own in-
stance or upon complaint, or to appear for or 
represent the Commission in any case in court; 
and the expenses of such employment shall be 
paid out of the appropriation for the Commis-
sion. 

(June 21, 1938, ch. 556, § 20, 52 Stat. 832; June 25, 
1948, ch. 646, § 1, 62 Stat. 875, 895.) 

REFERENCES IN TEXT 

The Federal antitrust laws, referred to in subsec. (a), 

are classified generally to chapter 1 (§ 1 et seq.) of this 

title. 

CODIFICATION 

The words ‘‘the District Court of the United States 

for the District of Columbia’’ in subsec. (a) following 

‘‘district court of the United States’’ and in subsec. (b) 

following ‘‘district courts of the United States’’ omit-

ted as superfluous in view of section 132(a) of Title 28, 

Judiciary and Judicial Procedure, which states that 

‘‘There shall be in each judicial district a district court 

which shall be a court of record known as the United 

States District Court for the district’’, and section 88 of 

title 28 which states that ‘‘The District of Columbia 

constitutes one judicial district’’. 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717t. General penalties 

(a) Any person who willfully and knowingly 
does or causes or suffers to be done any act, 
matter, or thing in this chapter prohibited or 
declared to be unlawful, or who willfully and 
knowingly omits or fails to do any act, matter, 
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or thing in this chapter required to be done, or 
willfully and knowingly causes or suffers such 
omission or failure, shall, upon conviction 
thereof, be punished by a fine of not more than 
$5,000 or by imprisonment for not more than two 
years, or both. 

(b) Any person who willfully and knowingly 
violates any rule, regulation, restriction, condi-
tion, or order made or imposed by the Commis-
sion under authority of this chapter, shall, in 
addition to any other penalties provided by law, 
be punished upon conviction thereof by a fine of 
not exceeding $500 for each and every day during 
which such offense occurs. 

(June 21, 1938, ch. 556, § 21, 52 Stat. 833.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7172. 

§ 717u. Jurisdiction of offenses; enforcement of li-
abilities and duties 

The District Courts of the United States and 
the United States courts of any Territory or 
other place subject to the jurisdiction of the 
United States shall have exclusive jurisdiction 
of violations of this chapter or the rules, regula-
tions, and orders thereunder, and of all suits in 
equity and actions at law brought to enforce any 
liability or duty created by, or to enjoin any 
violation of, this chapter or any rule, regula-
tion, or order thereunder. Any criminal proceed-
ing shall be brought in the district wherein any 
act or transaction constituting the violation oc-
curred. Any suit or action to enforce any liabil-
ity or duty created by, or to enjoin any viola-
tion of, this chapter or any rule, regulation, or 
order thereunder may be brought in any such 
district or in the district wherein the defendant 
is an inhabitant, and process in such cases may 
be served wherever the defendant may be found. 
Judgments and decrees so rendered shall be sub-
ject to review as provided in sections 1254, 1291, 
and 1292 of title 28. No costs shall be assessed 
against the Commission in any judicial proceed-
ing by or against the Commission under this 
chapter. 

(June 21, 1938, ch. 556, § 22, 52 Stat. 833; June 25, 
1948, ch. 646, § 1, 62 Stat. 875, 895.) 

CODIFICATION 

The words ‘‘the District Court of the United States 

for the District of Columbia’’ following ‘‘The District 

Courts of the United States’’ omitted as superfluous in 

view of section 132(a) of Title 28, Judiciary and Judicial 

Procedure, which states that ‘‘There shall be in each 

judicial district a district court which shall be a court 

of record known as the United States District Court for 

the district’’ and section 88 of title 28 which states that 

‘‘The District of Columbia constitutes one judicial dis-

trict’’. 

‘‘Sections 1254, 1291, and 1292 of title 28’’ substituted 

in text for ‘‘sections 128 and 240 of the Judicial Code, as 

amended [28 U.S.C. 225 and 347]’’ on authority of act 

June 25, 1948, ch. 646, 62 Stat. 869, the first section of 

which enacted Title 28. 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

For transfer of functions of Federal Power Commis-

sion, with certain reservations, to Chairman of such 

Commission, see Reorg. Plan No. 9 of 1950, §§ 1, 2, eff. 

May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

§ 717v. Separability 

If any provision of this chapter, or the applica-
tion of such provision to any person or circum-
stance, shall be held invalid, the remainder of 
the chapter, and the application of such provi-
sion to persons or circumstances other than 
those as to which it is held invalid, shall not be 
affected thereby. 

(June 21, 1938, ch. 556, § 23, 52 Stat. 833.) 

§ 717w. Short title 

This chapter may be cited as the ‘‘Natural Gas 
Act.’’ 

(June 21, 1938, ch. 556, § 24, 52 Stat. 833.) 

SHORT TITLE OF 1988 AMENDMENT 

Pub. L. 100–474, § 1, Oct. 6, 1988, 102 Stat. 2302, provided 

that: ‘‘This Act [amending section 717f of this title and 

enacting provisions set out as a note under section 717f 

of this title] may be cited as the ‘Uniform Regulatory 

Jurisdiction Act of 1988’.’’ 

§ 717x. Conserved natural gas 

(a) Determination of entitlement 

(1) For purposes of determining the natural 
gas entitlement of any local distribution com-
pany under any curtailment plan, if the Com-
mission revises any base period established 
under such plan, the volumes of natural gas 
which such local distribution company dem-
onstrates— 

(A) were sold by the local distribution com-
pany, for a priority use immediately before 
the implementation of conservation measures, 
and 

(B) were conserved by reason of the imple-
mentation of such conservation measures, 

shall be treated by the Commission following 
such revision as continuing to be used for the 
priority use referred to in subparagraph (A). 

(2) The Commission shall, by rule, prescribe 
methods for measurement of volumes of natural 
gas to which subparagraphs (A) and (B) of para-
graph (1) apply. 

(b) Conditions, limitations, etc. 

Subsection (a) of this section shall not limit 
or otherwise affect any provision of any curtail-
ment plan, or any other provision of law or regu-
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lation, under which natural gas may be diverted 
or allocated to respond to emergency situations 
or to protect public health, safety, and welfare. 

(c) Definitions 

For purposes of this section— 
(1) The term ‘‘conservation measures’’ 

means such energy conservation measures, as 
determined by the Commission, as were imple-
mented after the base period established under 
the curtailment plan in effect on November 9, 
1978. 

(2) The term ‘‘local distribution company’’ 
means any person engaged in the transpor-
tation, or local distribution, of natural gas 
and the sale of natural gas for ultimate con-
sumption. 

(3) The term ‘‘curtailment plan’’ means a 
plan (including any modification of such plan 
required by the Natural Gas Policy Act of 1978 
[15 U.S.C. 3301 et seq.] ) in effect under the Nat-
ural Gas Act [15 U.S.C. 717 et seq.] which pro-
vides for recognizing and implementing prior-
ities of service during periods of curtailed de-
liveries. 

(Pub. L. 95–617, title VI, § 605, Nov. 9, 1978, 92 
Stat. 3167.) 

REFERENCES IN TEXT 

The Natural Gas Policy Act of 1978, referred to in sub-

sec. (c)(3), is Pub. L. 95–621, Nov. 9, 1978, 92 Stat. 3350, 

as amended, which is classified generally to chapter 60 

(§ 3301 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 3301 of this title and Tables. 

The Natural Gas Act, referred to in subsec. (c)(3), is 

act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to this chapter (§ 717 et 

seq.). For complete classification of this Act to the 

Code, see section 717w of this title and Tables. 

CODIFICATION 

Section was enacted as part of the Public Utility 

Regulatory Policies Act of 1978, and not as part of the 

Natural Gas Act which comprises this chapter. 

§ 717y. Voluntary conversion of natural gas users 
to heavy fuel oil 

(a) Transfer of contractual interests 

(1) In order to facilitate voluntary conversion 
of facilities from the use of natural gas to the 
use of heavy petroleum fuel oil, the Commission 
shall, by rule, provide a procedure for the ap-
proval by the Commission of any transfer to any 
person described in paragraph 2(B)(i), (ii), or (iii) 
of contractual interests involving the receipt of 
natural gas described in paragraph 2(A). 

(2)(A) The rule required under paragraph (1) 
shall apply to— 

(i) natural gas— 
(I) received by the user pursuant to a con-

tract entered into before September 1, 1977, 
not including any renewal or extension 
thereof entered into or on or after such date 
other than any such extension or renewal 
pursuant to the exercise by such user of an 
option to extend or renew such contract; 

(II) other than natural gas the sale for re-
sale or the transportation of which was sub-
ject to the jurisdiction of the Federal Power 
Commission under the Natural Gas Act [15 
U.S.C. 717 et seq.] as of September 1, 1977; 

(III) which was used as a fuel in any facil-
ity in existence on September 1, 1977. 

(ii) natural gas subject to a prohibition 
order issued under section 717z of this title. 

(B) The rule required under paragraph (1) shall 
permit the transfer of contractual interests— 

(i) to any interstate pipeline; 
(ii) to any local distribution company served 

by an interstate pipeline; and 
(iii) to any person served by an interstate 

pipeline for a high priority use by such person. 

(3) The rule required under paragraph (1) shall 
provide that any transfer of contractual inter-
ests pursuant to such rule shall be under such 
terms and conditions as the Commission may 
prescribe. Such rule shall include a requirement 
for refund of any consideration, received by the 
person transferring contractual interests pursu-
ant to such rule, to the extent such consider-
ation exceeds the amount by which the costs ac-
tually incurred, during the remainder of the pe-
riod of the contract with respect to which such 
contractual interests are transferred, in direct 
association with the use of heavy petroleum fuel 
oil as a fuel in the applicable facility exceeds 
the price under such contract for natural gas, 
subject to such contract, delivered during such 
period. 

(4) In prescribing the rule required under para-
graph (1), and in determining whether to ap-
prove any transfer of contractual interests, the 
Commission shall consider whether such trans-
fer of contractual interests is likely to increase 
demand for imported refined petroleum prod-
ucts. 

(b) Commission approval 

(1) No transfer of contractual interests author-
ized by the rule required under subsection (a)(1) 
of this section may take effect unless the Com-
mission issues a certificate of public conven-
ience and necessity for such transfer if such nat-
ural gas is to be resold by the person to whom 
such contractual interests are to be transferred. 
Such certificate shall be issued by the Commis-
sion in accordance with the requirements of this 
subsection and those of section 7 of the Natural 
Gas Act [15 U.S.C. 717f], and the provisions of 
such Act [15 U.S.C. 717 et seq.] applicable to the 
determination of satisfaction of the public con-
venience and necessity requirements of such sec-
tion. 

(2) The rule required under subsection (a)(1) of 
this section shall set forth guidelines for the ap-
plication on a regional or national basis (as the 
Commission determines appropriate) of the cri-
teria specified in subsection (e)(2) and (3) of this 
section to determine the maximum consider-
ation permitted as just compensation under this 
section. 

(c) Restrictions on transfers unenforceable 

Any provision of any contract, which provi-
sion prohibits any transfer of any contractual 
interests thereunder, or any commingling or 
transportation of natural gas subject to such 
contract with natural gas the sale for resale or 
transportation of which is subject to the juris-
diction of the Commission under the Natural 
Gas Act [15 U.S.C. 717 et seq.], or terminates 
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such contract on the basis of any such transfer, 
commingling, or transportation, shall be unen-
forceable in any court of the United States and 
in any court of any State if applied with respect 
to any transfer approved under the rule required 
under subsection (a)(1) of this section. 

(d) Contractual obligations unaffected 

The person acquiring contractual interests 
transferred pursuant to the rule required under 
subsection (a)(1) of this section shall assume the 
contractual obligations which the person trans-
ferring such contractual interests has under 
such contract. This section shall not relieve the 
person transferring such contractual interests 
from any contractual obligation of such person 
under such contract if such obligation is not 
performed by the person acquiring such contrac-
tual interests. 

(e) Definitions 

For purposes of this section— 
(1) The term ‘‘natural gas’’ has the same 

meaning as provided by section 2(5) of the Nat-
ural Gas Act [15 U.S.C. 717a(5)]. 

(2) The term ‘‘just compensation’’, when 
used with respect to any contractual interests 
pursuant to the rule required under subsection 
(a)(1) of this section, means the maximum 
amount of, or method of determining, consid-
eration which does not exceed the amount by 
which— 

(A) the reasonable costs (not including 
capital costs) incurred, during the remainder 
of the period of the contract with respect to 
which contractual interests are transferred 
pursuant to the rule required under sub-
section (a)(1) of this section, in direct asso-
ciation with the use of heavy petroleum fuel 
oil as a fuel in the applicable facility, ex-
ceeds 

(B) the price under such contract for natu-
ral gas, subject to such contract, delivered 
during such period. 

For purposes of subparagraph (A), the reason-
able costs directly associated with the use of 
heavy petroleum fuel oil as a fuel shall include 
an allowance for the amortization, over the re-
maining useful life, of the undepreciated value 
of depreciable assets located on the premises 
containing such facility, which assets were di-
rectly associated with the use of natural gas 
and are not usable in connection with the use 
of such heavy petroleum fuel oil. 

(3) The term ‘‘just compensation’’, when 
used with respect to any intrastate pipeline 
which would have transported or distributed 
natural gas with respect to which contractual 
interests are transferred pursuant to the rule 
required under subsection (a)(1) of this sec-
tion, means an amount equal to any loss of 
revenue, during the remaining period of the 
contract with respect to which contractual in-
terests are transferred pursuant to the rule re-
quired under subsection (a)(1) of this section, 
to the extent such loss— 

(A) is directly incurred by reason of the 
discontinuation of the transportation or dis-
tribution of natural gas resulting from the 
transfer of contractual interests pursuant to 
the rule required under subsection (a)(1) of 
this section; and 

(B) is not offset by— 
(i) a reduction in expenses associated 

with such discontinuation; and 
(ii) revenues derived from other trans-

portation or distribution which would not 
have occurred if such contractual interests 
had not been transferred. 

(4) The term ‘‘contractual interests’’ means 
the right to receive natural gas under contract 
as affected by an applicable curtailment plan 
filed with the Commission or the appropriate 
State regulatory authority. 

(5) The term ‘‘interstate pipeline’’ means 
any person engaged in natural gas transpor-
tation subject to the jurisdiction of the Com-
mission under the Natural Gas Act [15 U.S.C. 
717 et seq.]. 

(6) The term ‘‘high-priority use’’ means any 
use of natural gas (other than its use for the 
generation of steam for industrial purposes or 
electricity) identified by the Commission as a 
high priority use for which the Commission 
determines a substitute fuel is not reasonably 
available. 

(7) The term ‘‘heavy petroleum fuel oil’’ 
means number 4, 5, or 6 fuel oil which is do-
mestically refined. 

(8) The term ‘‘local distribution company’’ 
means any person, other than any intrastate 
pipeline or any interstate pipeline, engaged in 
the transportation, or local distribution, of 
natural gas and the sale of natural gas for ul-
timate consumption. 

(9) The term ‘‘intrastate pipeline’’ means 
any person engaged in natural gas transpor-
tation (not including gathering) which is not 
subject to the jurisdiction of the Commission 
under the Natural Gas Act. 

(10) The term ‘‘facility’’ means any electric 
powerplant, or major fuel burning installa-
tion, as such terms are defined in the Power-
plant and Industrial Fuel Use Act of 1978 [42 
U.S.C. 8301 et seq.]. 

(11) The term ‘‘curtailment plan’’ means a 
plan (including any modification of such plan 
required by the Natural Gas Policy Act of 1978 
[15 U.S.C. 3301 et seq.] ), in effect under the 
Natural Gas Act or State law, which provides 
for recognizing and implementing priorities of 
service during periods of curtailed deliveries 
by any local distribution company, intrastate 
pipeline, or interstate pipeline. 

(12) The term ‘‘interstate commerce’’ has 
the same meaning as such term has under the 
Natural Gas Act. 

(f) Coordination with this chapter 

(1) Consideration in any transfer of contrac-
tual interests pursuant to the rule required 
under subsection (a)(1) of this section shall be 
deemed just and reasonable for purposes of sec-
tions 4 and 5 of the Natural Gas Act [15 U.S.C. 
717c, 717d] if such consideration does not exceed 
just compensation. 

(2) No person shall be subject to the jurisdic-
tion of the Commission under the Natural Gas 
Act [15 U.S.C. 717 et seq.] as a natural gas-com-
pany (within the meaning of such Act) or to reg-
ulation as a common carrier under any provi-
sion of Federal or State law solely by reason of 
making any sale, or engaging in any transpor-
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tation, of natural gas with respect to which con-
tractual interests are transferred pursuant to 
the rule required under subsection (a)(1) of this 
section. 

(3) Nothing in this section shall exempt from 
the jurisdiction of the Commission under the 
Natural Gas Act [15 U.S.C. 717 et seq.] any trans-
portation in interstate commerce of natural gas, 
any sale in interstate commerce for resale of 
natural gas, or any person engaged in such 
transportation or such sale to the extent such 
transportation, sale, or person is subject to the 
jurisdiction of the Commission under such Act 
without regard to the transfer of contractual in-
terests pursuant to the rule required under sub-
section (a)(1) of this section. 

(4) Nothing in this section shall exempt any 
person from any obligation to obtain a certifi-
cate of public convenience and necessity for the 
sale in interstate commerce for resale or the 
transportation in interstate commerce of natu-
ral gas with respect to which contractual inter-
ests are transferred pursuant to the rule re-
quired under subsection (a)(1) of this section. 

(g) Volume limitation 

No supplier of natural gas under any contract, 
with respect to which contractual interests have 
been transferred pursuant to the rule required 
under subsection (a)(1) of this section, shall be 
required to supply natural gas during any rel-
evant period in volume amounts which exceed 
the lesser of— 

(1) the volume determined by reference to 
the maximum delivery obligations specified in 
such contract; 

(2) the volume which such supplier would 
have been required to supply, under the cur-
tailment plan in effect for such supplier, to 
the person, who transferred contractual inter-
ests pursuant to the rule required under sub-
section (a)(1) of this section, if no such trans-
fer had occurred; and 

(3) the volume actually delivered or for 
which payment would have been made pursu-
ant to such contract during the 12-calendar- 
month period ending immediately before such 
transfer of contractual interests. 

(Pub. L. 95–617, title VI, § 606, Nov. 9, 1978, 92 
Stat. 3167.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsecs. 

(a)(2)(A)(i)(II), (b)(1), (c), (e)(5), (9), (11), (12), (f)(2), (3), is 

act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to this chapter (§ 717 et 

seq.). For complete classification of this Act to the 

Code, see section 717w of this title and Tables. 

The Powerplant and Industrial Fuel Use Act of 1978, 

referred to in subsec. (e)(10), is Pub. L. 95–620, Nov. 9, 

1978, 92 Stat. 3291, as amended, which is classified prin-

cipally to chapter 92 (§ 8301 et seq.) of Title 42, The Pub-

lic Health and Welfare. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 8301 of Title 42 and Tables. 

The Natural Gas Policy Act of 1978, referred to in sub-

sec. (e)(11), is Pub. L. 95–621, Nov. 9, 1978, 92 Stat. 3350, 

as amended, which is classified generally to chapter 60 

(§ 3301 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 3301 of this title and Tables. 

CODIFICATION 

Section was enacted as part of the Public Utility 

Regulatory Policies Act of 1978, and not as part of the 

Natural Gas Act which comprises this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 717z of this title. 

§ 717z. Emergency conversion of utilities and 
other facilities 

(a) Presidential declaration 

The President may declare a natural gas sup-
ply emergency (or extend a previously declared 
emergency) if he finds that— 

(1) a severe natural gas shortage, endanger-
ing the supply of natural gas for high-priority 
uses, exists or is imminent in the United 
States or in any region thereof; and 

(2) the exercise of authorities under this sec-
tion is reasonably necessary, having exhausted 
other alternatives (not including section 3363 
of this title) to the maximum extent prac-
ticable, to assist in meeting natural gas re-
quirements for such high-priority uses. 

(b) Limitation 

(1) Any declaration of a natural gas supply 
emergency (or extension thereof) under sub-
section (a) of this section, shall terminate at the 
earlier of— 

(A) the date on which the President finds 
that any shortage described in subsection (a) 
of this section does not exist or is not immi-
nent; or 

(B) 120 days after the date of such declara-
tion of emergency (or extension thereof). 

(2) Nothing in this subsection shall prohibit 
the President from extending, under subsection 
(a) of this section, any emergency (or extension 
thereof) previously declared under subsection (a) 
of this section, upon the expiration of such dec-
laration of emergency (or extension thereof) 
under paragraph (1)(B). 

(c) Prohibitions 

During a natural gas emergency declared 
under this section, the President may, by order, 
prohibit the burning of natural gas by any elec-
tric powerplant or major fuel-burning installa-
tion if the President determines that— 

(1) such powerplant or installation had on 
September 1, 1977 (or at any time thereafter) 
the capability to burn petroleum products 
without damage to its facilities or equipment 
and without interference with operational re-
quirements; 

(2) significant quantities of natural gas 
which would otherwise be burned by such 
powerplant or installation could be made 
available before the termination of such emer-
gency to any person served by an interstate 
pipeline for use by such person in a high-prior-
ity use; and 

(3) petroleum products will be available for 
use by such powerplant or installation 
throughout the period the order is in effect. 

(d) Limitations 

The President may specify in any order issued 
under this section the periods of time during 
which such order will be in effect and the quan-
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tity (or rate of use) of natural gas that may be 
burned by an electric powerplant or major fuel- 
burning installation during such period, includ-
ing the burning of natural gas by an electric 
powerplant to meet peak load requirements. No 
such order may continue in effect after the ter-
mination or expiration of such natural gas sup-
ply emergency. 

(e) Exemption for secondary uses 

The President shall exempt from any order is-
sued under this section the burning of natural 
gas for the necessary processes of ignition, 
startup, testing, and flame stabilization by an 
electric powerplant or major fuel-burning instal-
lation. 

(f) Exemption for air-quality emergencies 

The President shall exempt any electric 
powerplant or major fuel-burning installation in 
whole or in part, from any order issued under 
this section for such period and to such extent 
as the President determines necessary to allevi-
ate any imminent and substantial endanger-
ment to the health of persons within the mean-
ing of section 7603 of title 42. 

(g) Limitation on injunctive relief 

(1) Except as provided in paragraph (2), no 
court shall have jurisdiction to grant any in-
junctive relief to stay or defer the implementa-
tion of any order issued under this section un-
less such relief is in connection with a final 
judgment entered with respect to such order. 

(2)(A) On the petition of any person aggrieved 
by an order issued under this section, the United 
States District Court for the District of Colum-
bia may, after an opportunity for a hearing be-
fore such court and on an appropriate showing, 
issue a preliminary injunction temporarily en-
joining, in whole or in part, the implementation 
of such order. 

(B) For purposes of this paragraph, subpenas 
for witnesses who are required to attend the Dis-
trict Court for the District of Columbia may be 
served in any judicial district of the United 
States, except that no writ of subpena under the 
authority of this section shall issue for wit-
nesses outside of the District of Columbia at a 
greater distance than 100 miles from the place of 
holding court unless the permission of the Dis-
trict Court for the District of Columbia has been 
granted after proper application and cause 
shown. 

(h) Definitions 

For purposes of this section— 
(1) The terms ‘‘electric powerplant’’, ‘‘power-

plant’’, ‘‘major fuel-burning installation’’, and 
‘‘installation’’ shall have the same meanings 
as such terms have under section 8302 of title 
42. 

(2) The term ‘‘petroleum products’’ means 
crude oil, or any product derived from crude 
oil other than propane. 

(3) The term ‘‘high priority use’’ means 
any— 

(A) use of natural gas in a residence; 
(B) use of natural gas in a commercial es-

tablishment in amounts less than 50 Mcf on 
a peak day; or 

(C) any use of natural gas the curtailment 
of which the President determines would en-

danger life, health, or maintenance of phys-
ical property. 

(4) The term ‘‘Mcf’’, when used with respect 
to natural gas, means 1,000 cubic feet of natu-
ral gas measured at a pressure of 14.73 pounds 
per square inch (absolute) and a temperature 
of 60 degrees Fahrenheit. 

(i) Use of general terms 

In applying the provisions of this section in 
the case of natural gas subject to a prohibition 
order issued under this section, the term ‘‘petro-
leum products’’ (as defined in subsection (h)(2) 
of this section) shall be substituted for the term 
‘‘heavy petroleum fuel oil’’ (as defined in section 
717y(e)(7) of this title) if the person subject to 
any order under this section demonstrates to 
the Commission that the acquisition and use of 
heavy petroleum fuel oil is not technically or 
economically feasible. 

(Pub. L. 95–617, title VI, § 607, Nov. 9, 1978, 92 
Stat. 3171.) 

CODIFICATION 

Section was enacted as part of the Public Utility 

Regulatory Policies Act of 1978, and not as part of the 

Natural Gas Act which comprises this chapter. 

DELEGATION OF FUNCTIONS 

Functions of President under this section, except for 

authority to declare, extend, and terminate a natural 

gas supply emergency pursuant to subsecs. (a) and (b) 

of this section, delegated to Secretary of Energy, see 

section 1–102 of Ex. Ord. No. 12235, Sept. 3, 1980, 45 F.R. 

58803, set out as a note under section 3364 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 717y, 3363 of 

this title. 

CHAPTER 15C—ALASKA NATURAL GAS 
TRANSPORTATION 

Sec. 

719. Congressional findings. 
719a. Congressional statement of purpose. 
719b. Definitions. 
719c. Federal Power Commission reviews and re-

ports. 
(a) Proceedings: suspension, vacation or 

removal of suspension; issuance of 

certificate of convenience and ne-

cessity. 
(b) Recommendation; submittal to Presi-

dent; rule for presentation of data, 

views, and arguments; Federal 

agency cooperation. 
(c) Report; public availability; factors to 

be discussed. 
(d) Recommendation not based upon Ca-

nadian pipeline system decision. 
(e) Transportation system: recommenda-

tion, submittal to President; envi-

ronmental impact statement: sub-

mittal to President. 
719d. Federal and State officer or agency and other 

interested persons’ reports. 
(a) Federal officer or agency comments; 

submittal to President; public 

availability. 
(b) State officer or agency and other in-

terested persons’ comments; sub-

mittal to President. 
(c) Report of Federal officer or agency to 

the President. 
(d) Report of Council on Environmental 

Quality to the President. 
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Sec. 

719e. Presidential decision and report. 
(a) Dateline for decision; transmission to 

Congress, delay: notice to Congress; 

contents of decision; chairman, ap-

pointment; Federal inspector of 

construction: duties, including es-

tablishment of joint surveillance 

and monitoring agreement. 
(b) Transmittal to Congress. 
(c) Financial analysis. 
(d) Views and objectives involving inter-

governmental and international co-

operation. 
(e) Decision effective as provided in sec-

tion 719f of this title; financing au-

thority unaffected. 
719f. Congressional review. 

(a) Effectiveness of decision designating 

transportation system for approval 

upon enactment of joint resolution. 
(b) New decision: statement of reasons 

for proposal; transmittal to Con-

gress. 

(c) Sessions of Congress. 

(d) Rules under rulemaking powers of 

Congress; change of rules; ‘‘resolu-

tion’’ defined; referral to Congres-

sional committees; debate limita-

tion; motion for consideration of 

resolution; debate on resolution; 

nondebatable motions and appeals 

from procedural decisions. 

(e) Presidential finding respecting and 

supplementation or modification of 

environmental impact statement; 

submittal to Congressional commit-

tees. 

(f) Report of Commission: submittal to 

Congress; Council on Environ-

mental Quality: hearings, report, 

submittal to Congress; Congres-

sional committee hearings. 

(g) Waiver; submittal to Congress. 

719g. Transportation system certificates, rights-of- 

way, permits, leases, or other authoriza-

tions. 

(a) Earliest practicable date for issuance 

or grant of authorizations. 

(b) Expedition and precedence of actions 

on applications or requests. 

(c) Required terms and conditions. 

(d) Additions to, and amendment or abro-

gation of authorizations; exception. 

(e) Appropriate terms and conditions. 

719h. Judicial review. 

(a) Exclusiveness of remedy. 

(b) Limitations for filing claims. 

(c) Exclusive jurisdiction of the Special 

Court; barred claims; conclusive-

ness of environmental impact state-

ments. 

719i. Supplemental enforcement authority. 

(a) Compliance order or civil action. 

(b) Specificity of compliance order. 

(c) Appropriate relief and jurisdiction of 

civil action. 

719j. Export limitations. 

719k. Equal access to facilities. 

(a) Ownership in transportation system. 

(b) Use within Alaska. 

719l. Antitrust laws. 

719m. Authorization of appropriations. 

719n. Separability. 

719o. Civil rights; affirmative action of Federal of-

ficers and agencies; rules: promulgation and 

enforcement. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 16 section 3214. 

§ 719. Congressional findings 

The Congress finds and declares that— 
(1) a natural gas supply shortage exists in 

the contiguous States of the United States; 
(2) large reserves of natural gas in the State 

of Alaska could help significantly to alleviate 
this supply shortage; 

(3) the expeditious construction of a viable 
natural gas transportation system for delivery 
of Alaska natural gas to United States mar-
kets is in the national interest; and 

(4) the determinations whether to authorize 
a transportation system for delivery of Alaska 
natural gas to the contiguous States and, if so, 
which system to select, involve questions of 
the utmost importance respecting national en-
ergy policy, international relations, national 
security, and economic and environmental im-
pact, and therefore should appropriately be ad-
dressed by the Congress and the President in 
addition to those Federal officers and agencies 
assigned functions under law pertaining to the 
selection, construction, and initial operation 
of such a system. 

(Pub. L. 94–586, § 2, Oct. 22, 1976, 90 Stat. 2903.) 

EXPIRATION DATE 

Section 20 of Pub. L. 94–586 provided that: ‘‘This Act 

[this chapter] shall terminate in the event that no deci-

sion of the President takes effect under section 8 of this 

Act [section 719f of this title], such termination to 

occur at the end of the last day on which a decision 

could be, but is not, approved under such section.’’ 

SHORT TITLE 

Section 1 of Pub. L. 94–586 provided that: ‘‘This Act 

[enacting this chapter and provisions set out as notes 

under this section and section 1651 of Title 43, Public 

Lands] may be cited as the ‘Alaska Natural Gas Trans-

portation Act of 1976’.’’ 

ANTITRUST STUDY 

Section 19 of Pub. L. 94–586 directed Attorney General 

of United States to conduct a thorough study of anti-

trust issues and problems relating to production and 

transportation of Alaska natural gas and, not later 

than six months after Oct. 22, 1976, to complete such 

study and submit to Congress a report containing his 

findings and recommendations with respect thereto. 

§ 719a. Congressional statement of purpose 

The purpose of this chapter is to provide the 
means for making a sound decision as to the se-
lection of a transportation system for delivery 
of Alaska natural gas to the contiguous States 
for construction and initial operation by provid-
ing for the participation of the President and 
the Congress in the selection process, and, if 
such a system is approved under this chapter, to 
expedite its construction and initial operation 
by (1) limiting the jurisdiction of the courts to 
review the actions of Federal officers or agen-
cies taken pursuant to the direction and author-
ity of this chapter, and (2) permitting the limi-
tation of administrative procedures and effect-
ing the limitation of judicial procedures related 
to such actions. To accomplish this purpose it is 
the intent of the Congress to exercise its con-
stitutional powers to the fullest extent in the 
authorizations and directions herein made, and 
particularly with respect to the limitation of ju-
dicial review of actions of Federal officers or 
agencies taken pursuant thereto. 
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(Pub. L. 94–586, § 3, Oct. 22, 1976, 90 Stat. 2903.) 

§ 719b. Definitions 

As used in this chapter: 
(1) the term ‘‘Alaska natural gas’’ means 

natural gas derived from the area of the State 
of Alaska generally known as the North Slope 
of Alaska, including the Continental Shelf 
thereof; 

(2) the term ‘‘Commission’’ means the Fed-
eral Power Commission; 

(3) the term ‘‘Secretary’’ means the Sec-
retary of the Interior; 

(4) the term ‘‘provision of law’’ means any 
provision of a Federal statute or rule, regula-
tion, or order issued thereunder; and 

(5) the term ‘‘approved transportation sys-
tem’’ means the system for the transportation 
of Alaska natural gas designated by the Presi-
dent pursuant to section 719e(a) or 719f(b) of 
this title and approved by joint resolution of 
the Congress pursuant to section 719f of this 
title. 

(Pub. L. 94–586, § 4, Oct. 22, 1976, 90 Stat. 2904.) 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

§ 719c. Federal Power Commission reviews and 
reports 

(a) Proceedings: suspension, vacation or removal 
of suspension; issuance of certificate of con-
venience and necessity 

(1) Notwithstanding any provision of the Natu-
ral Gas Act or any other provision of law, the 
Commission shall suspend all proceedings pend-
ing before the Commission on October 22, 1976, 
relating to a system for the transportation of 
Alaska natural gas as soon as the Commission 
determines to be practicable after such date, 
and the Commission may refuse to act on any 
application, amendment thereto, or other re-
quests for action under the Natural Gas Act re-
lating to a system for the transportation of 
Alaska natural gas until such time as (A) a deci-
sion of the President designating such a system 
for approval takes effect pursuant to section 719f 
of this title, (B) no such decision takes effect 
pursuant to section 719f of this title, or (C) the 
President decides not to designate such a sys-
tem for approval under section 719f of this title 
and so advises the Congress pursuant to section 
719e of this title. 

(2) In the event a decision of the President des-
ignating such a system takes effect pursuant to 
this chapter, the Commission shall forthwith va-
cate proceedings suspended under paragraph (1) 
and, pursuant to section 719g of this title and in 
accordance with the President’s decision, issue a 
certificate of public convenience and necessity 
respecting such system. 

(3) In the event such a decision of the Presi-
dent does not take effect pursuant to this chap-
ter or the President decides not to designate 
such a system and so advises the Congress pur-

suant to section 719e of this title, the suspension 
provided for in paragraph (1) of this subsection 
shall be removed. 

(b) Recommendation; submittal to President; 
rule for presentation of data, views, and ar-
guments; Federal agency cooperation 

(1) The Commission shall review all applica-
tions for the issuance of a certificate of public 
convenience and necessity relating to the trans-
portation of Alaska natural gas pending on Oc-
tober 22, 1976, and any amendments thereto 
which are timely made, and after consideration 
of any alternative transportation system which 
the Commission determines to be reasonable, 
submit to the President not later than May 1, 
1977, a recommendation concerning the selection 
of such a transportation system. Such recom-
mendation may be in the form of a proposed cer-
tificate of public convenience and necessity, or 
in such other form as the Commission deter-
mines to be appropriate, or may recommend 
that no decision respecting the selection of such 
a transportation system be made at this time or 
pursuant to this chapter. Any recommendation 
that the President approve a particular trans-
portation system shall (A) include a description 
of the nature and route of the system, (B) des-
ignate a person to construct and operate the 
system, which person shall be the applicant, if 
any, which filed for a certificate of public con-
venience and necessity to construct and operate 
such system, (C) if such recommendation is for 
an all-land pipeline transportation system, or a 
transportation system involving water transpor-
tation, include provision for new facilities to the 
extent necessary to assure direct pipeline deliv-
ery of Alaska natural gas contemporaneously to 
points both east and west of the Rocky Moun-
tains in the lower continental United States. 

(2) The Commission may, by rule, provide for 
the presentation of data, views, and arguments 
before the Commission or a delegate of the Com-
mission pursuant to such procedures as the 
Commission determines to be appropriate to 
carry out its responsibilities under paragraph (1) 
of this subsection. Such a rule shall, to the ex-
tent determined by the Commission, apply, not-
withstanding any provision of law that would 
otherwise have applied to the presentation of 
data, views, and arguments. 

(3) The Commission may request such infor-
mation and assistance from any Federal agency 
as the Commission determines to be necessary 
or appropriate to carry out its responsibilities 
under this chapter. Any Federal agency re-
quested to submit information or provide assist-
ance shall submit such information to the Com-
mission at the earliest practicable time after re-
ceipt of a Commission request. 

(c) Report; public availability; factors to be dis-
cussed 

The Commission shall accompany any recom-
mendation under subsection (b)(1) of this section 
with a report, which shall be available to the 
public, explaining the basis for such recom-
mendation and including for each transpor-
tation system reviewed or considered a discus-
sion of the following: 

(1) for each year of the 20-year period which 
begins with the first year following October 22, 
1976, the estimated— 
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(A) volumes of Alaska natural gas which 
would be available to each region of the 
United States directly, or indirectly by dis-
placement or otherwise, and 

(B) transportation costs and delivered 
prices of any such volumes of gas by region; 

(2) the effects of each of the factors de-
scribed in subparagraphs (A) and (B) of para-
graph (1) on the projected natural gas supply 
and demand for each region of the United 
States and on the projected supplies of alter-
native fuels available by region to offset 
shortages of natural gas occurring in such re-
gion for each such year; 

(3) the impact upon competition; 
(4) the extent to which the system provides 

a means for the transportation to United 
States markets of natural resources or other 
commodities from sources in addition to the 
Prudhoe Bay Reserve; 

(5) environmental impacts; 
(6) safety and efficiency in design and oper-

ation and potential for interruption in deliv-
eries of Alaska natural gas; 

(7) construction schedules and possibilities 
for delay in such schedules or for delay occur-
ring as a result of other factors; 

(8) feasibility of financing; 
(9) extent of reserves, both proven and prob-

able and their deliverability by year for each 
year of the 20-year period which begins with 
the first year following October 22, 1976; 

(10) the estimate of the total delivered cost 
to users of the natural gas to be transported 
by the system by year for each year of the 20- 
year period which begins with the first year 
following October 22, 1976; 

(11) capability and cost of expanding the sys-
tem to transport additional volumes of natu-
ral gas in excess of initial system capacity; 

(12) an estimate of the capital and operating 
costs, including an analysis of the reliability 
of such estimates and the risk of cost over-
runs; and 

(13) such other factors as the Commission 
determines to be appropriate. 

(d) Recommendation not based upon Canadian 
pipeline system decision 

The recommendation by the Commission pur-
suant to this section shall not be based upon the 
fact that the Government of Canada or agencies 
thereof have not, by then rendered a decision as 
to authorization of a pipeline system to trans-
port Alaska natural gas through Canada. 

(e) Transportation system: recommendation, sub-
mittal to President; environmental impact 
statement: submittal to President 

If the Commission recommends the approval 
of a particular transportation system, it shall 
submit to the President with such recommenda-
tion (1) an identification of those facilities and 
operations which are proposed to be encom-
passed within the term ‘‘construction and initial 
operation’’ in order to define the scope of direc-
tions contained in section 719g of this title and 
(2) the terms and conditions permitted under the 
Natural Gas Act [15 U.S.C. 717 et seq.], which the 
Commission determines to be appropriate for in-
clusion in a certificate of public convenience 

and necessity to be issued respecting such sys-
tem. The Commission shall submit to the Presi-
dent contemporaneously with its’ report an en-
vironmental impact statement prepared respect-
ing the recommended system, if any, and each 
environmental impact statement which may 
have been prepared respecting any other system 
reported on under this section. 

(Pub. L. 94–586, § 5, Oct. 22, 1976, 90 Stat. 2904.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsecs. (a)(1) and 

(e), is act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to chapter 15B (§ 717 et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 717w of this title and 

Tables. 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 719d, 719e, 719f 

of this title. 

§ 719d. Federal and State officer or agency and 
other interested persons’ reports 

(a) Federal officer or agency comments; submit-
tal to President; public availability 

Not later than July 1, 1977, any Federal officer 
or agency may submit written comments to the 
President with respect to the recommendation 
and report of the Commission and alternative 
methods for transportation of Alaska natural 
gas for delivery to the contiguous States. Such 
comments shall be made available to the public 
by the President when submitted to him, unless 
expressly exempted from this requirement in 
whole or in part by the President, under section 
552(b)(1) of title 5. Any such written comment 
shall include information within the competence 
of such Federal officer or agency with respect 
to— 

(1) environmental considerations, including 
air and water quality and noise impacts; 

(2) the safety of the transportation systems; 
(3) international relations, including the 

status and time schedule for any necessary Ca-
nadian approvals and plans; 

(4) national security, particularly security 
of supply; 
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(5) sources of financing for capital costs; 
(6) the impact upon competition; 
(7) impact on the national economy, includ-

ing regional natural gas requirements; and 
(8) relationship of the proposed transpor-

tation system to other aspects of national en-
ergy policy. 

(b) State officer or agency and other interested 
persons’ comments; submittal to President 

Not later than July 1, 1977, the Governor of 
any State, any municipality, State utility com-
mission, and any other interested person may 
submit to the President such written comments 
with respect to the recommendation and report 
of the Commission and alternative systems for 
delivering Alaska natural gas to the contiguous 
States as they determine to be appropriate. 

(c) Report of Federal officer or agency to the 
President 

Not later than July 1, 1977, each Federal offi-
cer or agency shall report to the President with 
respect to actions to be taken by such officer or 
agency under section 719g(a) of this title rel-
ative to each transportation system reported on 
by the Commission under section 719c(c) of this 
title and shall include such officer’s or agency’s 
recommendations with respect to any provision 
of law to be waived pursuant to section 719f(g) of 
this title in conjunction with any decision of the 
President which designates a system for ap-
proval. 

(d) Report of Council on Environmental Quality 
to the President 

Following receipt by the President of the 
Commission’s recommendations, the Council on 
Environmental Quality shall afford interested 
persons an opportunity to present oral and writ-
ten data, views, and arguments respecting the 
environmental impact statements submitted by 
the Commission under section 719c(e) of this 
title. Not later than July 1, 1977, the Council on 
Environmental Quality shall submit to the 
President a report, which shall be contempora-
neously made available by the Council to the 
public, summarizing any data, views, and argu-
ments received and setting forth the Council’s 
views concerning the legal and factual suffi-
ciency of each such environmental impact state-
ment and other matters related to environ-
mental impact as the Council considers to be 
relevant. 

(Pub. L. 94–586, § 6, Oct. 22, 1976, 90 Stat. 2906.) 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 719e of this title. 

§ 719e. Presidential decision and report 

(a) Dateline for decision; transmission to Con-
gress, delay: notice to Congress; contents of 
decision; chairman, appointment; Federal in-
spector of construction: duties, including es-
tablishment of joint surveillance and mon-
itoring agreement 

(1) As soon as practicable after July 1, 1977, 
but not later than September 1, 1977, the Presi-
dent shall issue a decision as to whether a trans-
portation system for delivery of Alaska natural 
gas should be approved under this chapter. If he 
determines such a system should be so approved, 
his decision shall designate such a system for 
approval pursuant to section 719f of this title 
and shall be consistent with section 719c(b)(1)(C) 
of this title to assure delivery of Alaska natural 
gas to points both east and west of the Rocky 
Mountains in the continental United States. 
The President in making his decision shall take 
into consideration the Commission’s recom-
mendation pursuant to section 719c of this title, 
the report under section 719c(c) of this title, and 
any comments submitted under section 719d of 
this title; and his decision to designate a system 
for approval shall be based on his determination 
as to which system, if any, best serves the na-
tional interest. 

(2) The President, for a period of up to 90 addi-
tional calendar days after September 1, 1977, 
may delay the issuance of his decision and 
transmittal thereof to the House of Representa-
tives and the Senate, if he determines (A) that 
there exists no environmental impact statement 
prepared relative to a system he wishes to con-
sider or that any prepared environmental im-
pact statement relative to a system he wishes to 
consider is legally or factually insufficient, or 
(B) that the additional time is otherwise nec-
essary to enable him to make a sound decision 
on an Alaska natural gas transportation system. 
The President shall promptly, but in no case any 
later than September 1, 1977, notify the House of 
Representatives and the Senate if he so delays 
his decision and submit a full explanation of the 
basis of any such delay. 

(3) If, on or before May 1, 1977, the President 
determines to delay issuance and transmittal of 
his decision to the House of Representatives and 
the Senate pursuant to paragraph (2) of this sub-
section, he may authorize a delay of not more 
than 90 days in the date of taking of any action 
specified in sections 719c and 719d of this title. 
The President shall promptly notify the House 
of Representatives and the Senate of any such 
authorization of delay and submit a full expla-
nation of the basis of any such authorization. 

(4) If the President determines to designate for 
approval a transportation system for delivery of 
Alaska natural gas to the contiguous States, he 
shall in such decision— 
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(A) describe the nature and route of the sys-
tem designated for approval; 

(B) designate a person to construct and oper-
ate such a system, which person shall be the 
applicant, if any, which filed for a certificate 
of public convenience and necessity to con-
struct and operate such system; 

(C) identify those facilities, the construction 
of which, and those operations, the conduct of 
which, shall be encompassed within the term 
‘‘construction and initial operation’’ for pur-
poses of defining the scope of the directions 
contained in section 719g of this title, taking 
into consideration any recommendation of the 
Commission with respect thereto; and 

(D) identify those provisions of law, relating 
to any determination of a Federal officer or 
agency as to whether a certificate, permit, 
right-of-way, lease, or other authorization 
shall be issued or be granted, which provisions 
the President finds (i) involve determinations 
which are subsumed in his decision and (ii) re-
quire waiver pursuant to section 719f(g) of this 
title in order to permit the expeditious con-
struction and initial operation of the trans-
portation system. 

(5) Repealed. Pub. L. 102–486, title XXX, 
§ 3012(a), Oct. 24, 1992, 106 Stat. 3128. 

(6) If the President determines to designate for 
approval a transportation system for delivery of 
Alaska natural gas to the contiguous States, he 
may identify in such decision such terms and 
conditions permissible under existing law as he 
determines appropriate for inclusion with re-
spect to any issuance or authorization directed 
to be made pursuant to section 719g of this title. 

(b) Transmittal to Congress 

The decision of the President made pursuant 
to subsection (a) of this section shall be trans-
mitted to both Houses of Congress and shall be 
considered received by such Houses for the pur-
poses of this section on the first day on which 
both are in session occurring after such decision 
is transmitted. Such decision shall be accom-
panied by a report explaining in detail the basis 
for his decision with specific reference to the 
factors set forth in sections 719c(c) and 719d(a) of 
this title, and the reasons for any revision, 
modification of, or substitution for, the Com-
mission recommendation. 

(c) Financial analysis 

The report of the President pursuant to sub-
section (b) of this section shall contain a finan-
cial analysis for the transportation system des-
ignated for approval. Unless the President finds 
and states in his report submitted pursuant to 
this section that he reasonably anticipates that 
the system designated by him can be privately 
financed, constructed, and operated, his report 
shall also be accompanied by his recommenda-
tion concerning the use of existing Federal fi-
nancing authority or the need for new Federal 
financing authority. 

(d) Views and objectives involving intergovern-
mental and international cooperation 

In making his decision under subsection (a) of 
this section the President shall inform himself, 
through appropriate consultation, of the views 
and objectives of the States, the Government of 

Canada, and other governments with respect to 
those aspects of such a decision that may in-
volve intergovernmental and international co-
operation among the Government of the United 
States, the States, the Government of Canada, 
and any other government. 

(e) Decision effective as provided in section 719f 
of this title; financing authority unaffected 

If the President determines to designate a 
transportation system for approval, the decision 
of the President shall take effect as provided in 
section 719f of this title, except that the ap-
proval of a decision of the President shall not be 
construed as amending or otherwise affecting 
the laws of the United States so as to grant any 
new financing authority as may have been iden-
tified by the President pursuant to subsection 
(c) of this section. 

(Pub. L. 94–586, § 7, Oct. 22, 1976, 90 Stat. 2907; 
Pub. L. 102–486, title XXX, § 3012(a), Oct. 24, 1992, 
106 Stat. 3128.) 

AMENDMENTS 

1992—Subsec. (a)(5). Pub. L. 102–486 struck out par. (5) 

which provided for Presidential appointment of officer 

or board to serve as Federal inspector of construction 

of Alaska natural gas transportation system and speci-

fied duties and powers of such inspector. 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter, 

all functions assigned to the person or board to be ap-

pointed by the President under subsec. (a)(5) of this sec-

tion, and, pursuant to subsec. (a)(6) of this section, 

function of enforcing terms and conditions described in 

section 5 of the Decision and Report to the Congress on 

the Alaska Natural Gas Transportation System, ap-

proved by Congress pursuant to Pub. L. 95–158, set out 

under section 719f of this title, with respect to pre-con-

struction, construction, and initial operation of trans-

portation system for Canadian and Alaskan natural gas 

transferred to Federal Inspector, Office of Federal In-

spector for Alaska Natural Gas Transportation System, 

until first anniversary of date of initial operation of 

Alaska Natural Gas Transportation System, see sec-

tions 102(h) and 203(a) of Reorg. Plan No. 1 of 1979 set 

out below. Subsec. (a)(5) of this section was repealed, 

Office of the Federal Inspector for the Alaska Natural 

Gas Transportation System, created pursuant to sub-

sec. (a)(5) abolished, and functions and authority vested 

in Inspector transferred to Secretary of Energy by sec-

tion 3012(b) of Pub. L. 102–486, set out below. 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

ABOLITION OF OFFICE OF FEDERAL INSPECTOR 

Section 3012(b) of Pub. L. 102–486 provided that: ‘‘The 

Office of Federal Inspector of Construction for the 

Alaska Natural Gas Transportation System [also 

known as ‘‘Office of the Federal Inspector for the Alas-

ka Natural Gas Transportation System’’], created pur-

suant to the paragraph [15 U.S.C. 719e(a)(5)] repealed by 

subsection (a) of this section, is abolished. All func-

tions and authority vested in the Inspector are hereby 

transferred to the Secretary of Energy.’’ 

REORGANIZATION PLAN NO. 1 OF 1979 

Eff. July 1, 1979, 44 F.R. 33663, 93 Stat. 1373 

Prepared by the President and transmitted to the Sen-

ate and House of Representatives in Congress assem-
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bled, April 2, 1979, pursuant to the provisions of Chap-

ter 9 of Title 5 of the United States Code. 

OFFICE OF THE FEDERAL INSPECTOR FOR CON-

STRUCTION OF THE ALASKA NATURAL GAS 

TRANSPORTATION SYSTEM 

PART I. OFFICE OF THE FEDERAL INSPECTOR AND 

TRANSFER OF FUNCTIONS 

SECTION 101. ESTABLISHMENT OF THE OFFICE OF FED-

ERAL INSPECTOR FOR THE ALASKA NATURAL GAS 

TRANSPORTATION SYSTEM 

(a) There is hereby established as an independent es-

tablishment in the executive branch, the Office of the 

Federal Inspector for the Alaska Natural Gas Transpor-

tation System (the ‘‘Office’’). 

(b) The Office shall be headed by a Federal Inspector 

for the Alaska Natural Gas Transportation System (the 

‘‘Federal Inspector’’) who shall be appointed by the 

President, by and with the advice and consent of the 

Senate, and shall be compensated at the rate now or 

hereafter prescribed by law for Level III of the Execu-

tive Schedule [5 U.S.C. 5314], and who shall serve at the 

pleasure of the President. 

(c) Each Federal agency having statutory responsibil-

ities over any aspect of the Alaska Natural Gas Trans-

portation System shall appoint an Agency Authorized 

Officer to represent that authority on all matters per-

taining to pre-construction, construction, and initial 

operation of the system. 

SEC. 102. TRANSFER OF FUNCTIONS TO THE FEDERAL 

INSPECTOR 

Subject to the provisions of Sections 201, 202, and 203 

of this Plan, all functions insofar as they relate to en-

forcement of Federal statutes or regulations and to en-

forcement of terms, conditions, and stipulations of 

grants, certificates, permits and other authorizations 

issued by Federal agencies with respect to pre-con-

struction, construction, and initial operation of an ‘‘ap-

proved transportation system’’ for transport of Cana-

dian natural gas and ‘‘Alaskan natural gas,’’ as such 

terms are defined in the Alaska Natural Gas Transpor-

tation Act of 1976 (15 U.S.C. 719 et seq.), hereinafter 

called the ‘‘Act’’, are hereby transferred to the Federal 

Inspector. This transfer shall vest in the Federal In-

spector exclusive responsibility for enforcement of all 

Federal statutes relevant in any manner to pre-con-

struction, construction, and initial operation. With re-

spect to each of the statutory authorities cited below, 

the transferred functions include all enforcement func-

tions of the given agencies or their officials under the 

statutes as may be related to the enforcement of such 

terms, conditions, and stipulations, including but not 

limited to the specific sections of the statute cited. 

‘‘Enforcement’’, for purposes of this transfer of func-

tions, includes monitoring and any other compliance or 

oversight activities reasonably related to the enforce-

ment process. These transferred functions include: 

(a) Such enforcement functions of the Administrator 

or other appropriate official or entity in the Environ-

mental Protection Agency related to compliance with: 

national pollutant discharge elimination system per-

mits provided for in Section 402 of the Federal Water 

Pollution Control Act (33 U.S.C. 1342); spill prevention, 

containment and countermeasure plans in Section 311 

of the Federal Water Pollution Control Act (33 U.S.C. 

1321); review of the Corps of Engineers’ dredged and fill 

material permits issued under Section 404 of the Fed-

eral Water Pollution Control Act (33 U.S.C. 1344); new 

source performance standards in Section 111 of the 

Clean Air Act, as amended by the Clean Air Act 

Amendments of 1977 (42 U.S.C. 7411); prevention of sig-

nificant deterioration review and approval in Sections 

160–169 of the Clean Air Act, as amended by the Clean 

Air Amendments of 1977 (42 U.S.C. 7470 et seq.); and the 

resource conservation and recovery permits issued 

under the Resource Conservation and Recovery Act of 

1976 (42 U.S.C. 6901 et seq.); 

(b) Such enforcement functions of the Secretary of 

the Army, the Chief of Engineers, or other appropriate 

officer or entity in the Corps of Engineers of the United 

States Army related to compliance with: dredged and 

fill material permits issued under Section 404 of the 

Federal Water Pollution Control Act (33 U.S.C. 1344); 

and permits for structures in navigable waters, issued 

under Section 10 of the Rivers and Harbors Appropria-

tion Act of 1899 (33 U.S.C. 403); 
(c) Such enforcement functions of the Secretary or 

other appropriate officer or entity in the Department 

of Transportation related to compliance with: the Nat-

ural Gas Pipeline Safety Act of 1968, as amended (49 

U.S.C. 1671, et seq.) and the gas pipeline safety regula-

tions issued thereunder; the Federal Aviation Act of 

1958, as amended (49 U.S.C. 1301, et seq.) and authoriza-

tions and regulations issued thereunder; and permits 

for bridges across navigable waters, issued under Sec-

tion 9 of the Rivers and Harbors Appropriation Act of 

1899 (33 U.S.C. 401); 
(d) Such enforcement functions of the Secretary or 

other appropriate officer or entity in the Department 

of Energy and such enforcement functions of the Com-

mission, Commissioners, or other appropriate officer or 

entity in the Federal Energy Regulatory Commission 

related to compliance with: the certificates of public 

convenience and necessity, issued under Section 7 of 

the Natural Gas Act, as amended (15 U.S.C. 717f); and 

authorizations for importation of natural gas from Al-

berta as predeliveries of Alaskan gas issued under Sec-

tion 3 of the Natural Gas Act, as amended (15 U.S.C. 

717b); 
(e) Such enforcement functions of the Secretary or 

other appropriate officer or entity in the Department 

of the Interior related to compliance with: grants of 

rights-of-way and temporary use permits for Federal 

land, issued under Section 28 of the Mineral Leasing 

Act of 1920 (30 U.S.C. 185); land use permits for tem-

porary use of public lands and other associated land 

uses, issued under Sections 302, 501, and 503–511 of the 

Federal Land Policy and Management Act of 1976 (43 

U.S.C. 1732, 1761, and 1763–1771); materials sales con-

tracts under the Materials Act of 1947 (30 U.S.C. 

601–603); rights-of-way across Indian lands, issued under 

the Rights of Way Through Indian Lands Act (25 U.S.C. 

321, et seq.); removal permits issued under the Mate-

rials Act of 1947 (30 U.S.C. 601–603); approval to cross na-

tional wildlife refuges, National Wildlife Refuge Sys-

tem Administration Act of 1966 (16 U.S.C. 668dd–668jj) 

and the Upper Mississippi River Wildlife and Fish Ref-

uge Act (16 U.S.C. 721–731); wildlife consultation in the 

Fish and Wildlife Coordination Act (16 U.S.C. 661 et 

seq.); protection of certain birds in the Migratory Bird 

Treaty Act (16 U.S.C. 703 et seq.); Bald and Golden Ea-

gles Protection Act (16 U.S.C. 668–668d); review of Corps 

of Engineers dredged and fill material permits issued 

under Section 404 of the Federal Water Pollution Con-

trol Act (33 U.S.C. 1344); rights-of-way across recreation 

lands issued under the Land and Water Conservation 

Fund Act of 1965, as amended (16 U.S.C. 4601–4—4601–11); 

historic preservation under the National Historic Pres-

ervation Act of 1966 as amended (16 U.S.C. 470–470f); per-

mits issued under the Antiquities Act of 1906 (16 U.S.C. 

432, 433); and system activities requiring coordination 

and approval under general authorities of the National 

Trails System Act, as amended (16 U.S.C. 1241–1249), the 

Wilderness Act, as amended (16 U.S.C. 1131–1136), the 

Wild and Scenic Rivers Act, as amended (16 U.S.C. 

1271–1287), the National Environmental Policy Act of 

1969 (42 U.S.C. 4321 et seq.), the Act of April 27, 1935 

(prevention of soil erosion) (16 U.S.C. 590a–f), and an 

Act to Provide for the Preservation of Historical and 

Archeological Data, as amended (16 U.S.C. 469–469c); 
(f) Such enforcement functions of the Secretary or 

other appropriate officer or entity in the Department 

of Agriculture, insofar as they involve lands and pro-

grams under the jurisdiction of that Department, relat-

ed to compliance with: associated land use permits au-

thorized for and in conjunction with grants of rights-of- 

way across Federal lands issued under Section 28 of the 
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Mineral Leasing Act of 1920 (30 U.S.C. 185); land use per-

mits for other associated land uses issued under Sec-

tions 501 and 503–511 of the Federal Land Policy and 

Management Act of 1976 (43 U.S.C. 1761, 1763–1771), 

under the Organic Administration Act of June 4, 1897, 

as amended (16 U.S.C. 473, 474–482, 551), and under Title 

III of the Bankhead-Jones Farm Tenant Act of 1937, as 

amended (7 U.S.C. 1010–1012); removal of materials 

under the Materials Act of 1947 (30 U.S.C. 601–603) and 

objects of antiquity under the Antiquities Act of 1906 

(16 U.S.C. 432, 433); construction and utilization of na-

tional forest roads under the Roads and Trails System 

Act of 1964 (16 U.S.C. 532–538); and system activities re-

quiring coordination and approval under general au-

thorities of the National Forest Management Act of 

1976 (16 U.S.C. 1600 et seq.); the Multiple Use-Sustained- 

Yield Act of 1960 (16 U.S.C. 528–531); the Forest and 

Rangelands Renewable Resources Planning Act of 1974 

(16 U.S.C. 1601–1610); the National Trails System Act, as 

amended (16 U.S.C. 1241–1249); the Wilderness Act, as 

amended (16 U.S.C. 1131–1136); the Wild and Scenic Riv-

ers Act, as amended (16 U.S.C. 1271–1287); the Land and 

Water Conservation Fund Act of 1965, as amended (16 

U.S.C. 460 et seq.) [16 U.S.C. 460l–4 to 460l–11]; the Fed-

eral Water Pollution Control Act of 1972 (33 U.S.C. 1151 

et seq.) [33 U.S.C. 1251 et seq.]; the Fish and Wildlife Co-

ordination Act and Fish and Game Sanctuaries Act (16 

U.S.C. 661 et seq. and 694, 694a–b, respectively); the Na-

tional Historic Preservation Act of 1966, as amended (16 

U.S.C. 470–470f); an Act to Provide for the Preservation 

of Historical and Archeological Data, as amended (16 

U.S.C. 469–469c); the National Environmental Policy 

Act of 1969 (42 U.S.C. 4321 et seq.); the Watershed Pro-

tection and Flood Prevention Act, as amended (16 

U.S.C. 1001 et seq.); the Soil and Water [Resources] Con-

servation Act of 1977 (16 U.S.C. 2001 et seq.); and the Act 

of April 27, 1935 (prevention of soil erosion) (16 U.S.C. 

590a–f); 
(g) Such enforcement functions of the Secretary or 

other appropriate officer or entity in the Department 

of the Treasury related to compliance with permits for 

interstate transport of explosives and compliance with 

regulations for the storage of explosives, Title XI of the 

Organized Crime Control Act of 1970 (18 U.S.C. 841–848); 
(h)(1) The enforcement functions authorized by, and 

supplemental enforcement authority created by the 

Act (15 U.S.C. 719 et seq.); 
(2) All functions assigned to the person or board to be 

appointed by the President under Section 7(a)(5) of the 

Act (15 U.S.C. 719e); and 
(3) Pursuant to Section 7(a)(6) of the Act (15 U.S.C. 

719e), enforcement of the terms and conditions de-

scribed in Section 5 of the Decision and Report to the 

Congress on the Alaska Natural Gas Transportation 

System, as approved by the Congress pursuant to Pub-

lic Law 95–158 (91 Stat. 1268), November 2[8], 1977 [set 

out under 15 U.S.C. 719f], (hereinafter the ‘‘Decision’’). 

PART II. OTHER PROVISIONS 

SEC. 201. EXECUTIVE POLICY BOARD 

The Executive Policy Board for the Alaska Natural 

Gas Transportation System, hereinafter the ‘‘Executive 

Policy Board’’, which shall be established by executive 

order, shall advise the Federal Inspector on the per-

formance of the Inspector’s functions. All other func-

tions assigned, or which could be assigned pursuant to 

the Decision, to the Executive Policy Board are hereby 

transferred to the Federal Inspector. 

SEC. 202. FEDERAL INSPECTOR AND AGENCY AUTHORIZED 

OFFICERS 

(a) The Agency Authorized Officers shall be detailed 

to and located within the Office. The Federal Inspector 

shall delegate to each Agency Authorized Officer the 

authority to enforce the terms, conditions, and stipula-

tions of each grant, permit, or other authorization is-

sued by the Federal agency which appointed the Agen-

cy Authorized Officer. In the exercise of these enforce-

ment functions, the Agency Authorized Officers shall 

be subject to the supervision and direction of the Fed-

eral Inspector, whose decision on enforcement matters 

shall constitute ‘‘action’’ for purposes of Section 10 of 

the Act (15 U.S.C. 719h). 

(b) The Federal Inspector shall be responsible for co-

ordinating the expeditious discharge of nonenforce-

ment activities by Federal agencies and coordinating 

the compliance by all the Federal agencies with Sec-

tion 9 of the Act (15 U.S.C. 719g). Such coordination 

shall include requiring submission of scheduling plans 

for all permits, certificates, grants or other necessary 

authorizations, and coordinating scheduling of system- 

related agency activities. Such coordination may in-

clude serving as the ‘‘one window’’ point for filing for 

and issuance of all necessary permits, certificates, 

grants or other authorizations, and, consistent with 

law, Federal government requests for data or informa-

tion related to any application for a permit, certificate, 

grant or other authorization. Upon agreement between 

the Federal Inspector and the head of any agency, that 

agency may delegate to the Federal Inspector any stat-

utory function vested in such agency related to the 

functions of the Federal Inspector. 

(c) The Federal Inspector and Agency Authorized Of-

ficers in implementing the enforcement authorities 

herein transferred shall carry out the enforcement poli-

cies and procedures established by the Federal agencies 

which nominally administer these authorities, except 

where the Federal Inspector determines that such poli-

cies and procedures would require action inconsistent 

with Section 9 of the Act (15 U.S.C. 719g). 

(d) Under the authority of Section 15 of the Act (15 

U.S.C. 719m), the Federal Inspector will undertake to 

obtain appropriations for all aspects of the Federal In-

spector’s operations. Such undertaking shall include 

appropriations for all of the functions specified in the 

Act and in the general terms and conditions of the De-

cision as well as for the enforcement activities of the 

Federal Inspector. The Federal Inspector will consult 

with the various Federal agencies as to resource re-

quirements for enforcing their respective permits and 

other authorizations in preparing a unified budget for 

the Office. The budget shall be reviewed by the Execu-

tive Policy Board. 

SEC. 203. SUBSEQUENT TRANSFER PROVISION 

(a) Effective upon the first anniversary of the date of 

initial operation of the Alaska Natural Gas Transpor-

tation System, the functions transferred by Section 102 

of this Plan shall be transferred to the agency which 

performed the functions on the date prior to date the 

provisions of Section 102 of this Plan were made effec-

tive pursuant to Section 205 of this Plan. 

(b) Upon the issuance of the final determination order 

by the Director of the Office of Management and Budg-

et for the transfers provided for by subsection (a) of 

this section, the Office and the position of Federal In-

spector shall, effective on the date of that order, stand 

abolished. 

SEC. 204. INCIDENTAL TRANSFERS 

So much of the personnel, property, records and un-

expended balances of appropriations, allocations and 

other funds employed, used, held, available, or to be 

made available in connection with the functions trans-

ferred under this Plan, as the Director of the Office of 

Management and Budget shall determine, shall be 

transferred to the appropriate agency or component at 

such time or times as the Director of the Office of Man-

agement and Budget shall provide, except that no such 

unexpended balances transferred shall be used for pur-

poses other than those for which the appropriation was 

originally made. The Director of the Office of Manage-

ment and Budget shall provide for the terminating of 

the affairs of the Office and the Federal Inspector upon 

their abolition pursuant to this Plan and for such fur-

ther measures and dispositions as such Director deems 

necessary to effectuate the purposes of this Plan. 
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SEC. 205. EFFECTIVE DATE 

This Plan shall become effective at such time or 

times as the President shall specify, but not sooner 

than the earliest time allowable under Section 906 of 

Title 5 of the United States Code, except that the provi-

sions of Section 203 shall occur as provided by the 

terms of that Section. 
[Pursuant to Ex. Ord. No. 12142, June 21, 1979, 44 F.R. 

36927, this Reorg. Plan is effective July 1, 1979]. 
[For abolition of Office of the Federal Inspector for 

the Alaska Natural Gas Transportation System and 

transfer of functions and authority to Secretary of En-

ergy, see section 3012(b) of Pub. L. 102–486, set out as an 

Abolition of Office of Federal Inspector note above.] 

MESSAGE OF THE PRESIDENT 

To the Congress of the United States: 
I am submitting to you today Reorganization Plan 

No. 1 of 1979 to create the Office of Federal Inspector 

for the Alaska Natural Gas Transportation System and 

establish the position of Federal Inspector. Creation of 

this Office and the transfer of appropriate Federal en-

forcement authority and responsibility is consistent 

with my September 1977 Decision and Report to the 

Congress on the Alaska Natural Gas Transportation 

System. This decision was approved by the Congress 

November 2, 1977. 

The Alaska Gas Transportation System is a 4,748- 

mile pipeline to be constructed in partnership with 

Canada. Canada completed legislation enacting a simi-

lar transfer last year and has already appointed an offi-

cial to coordinate its activities prior to and during 

pipeline construction. The Northwest Alaska Pipeline 

Company has been selected to construct the pipeline, 

with completion scheduled in late 1984. Estimated con-

struction costs are $10–$15 billion, to be financed by pri-

vate investment. 

Natural gas is among the Nation’s most valuable 

fuels. It is in the national interest to bring Alaskan gas 

reserves to market at the lowest possible price for con-

sumers. Construction of a gas pipeline from the Prud-

hoe Bay reserves in Alaska through Canada to points in 

the West and Midwest United States will provide a sys-

tem which will deliver more Alaskan natural gas at 

less cost to a greater number of Americans than any al-

ternative transportation system. Every effort must be 

made to ensure timely completion of the pipeline at 

the lowest possible cost consistent with Federal regu-

latory policies. 

As a result of our experience in construction of the 

Trans-Alaska Oil Pipeline, we recognize the need for 

the Federal Government to be in a strong position to 

manage its own role in this project through prompt, 

coordinated decisionmaking in pre-construction ap-

proval functions and in enforcing the terms and condi-

tions of the permits, certificates, leases, and other au-

thorizations to be issued by various Federal agencies. 

We must avoid duplicating the delays and cost esca-

lations experienced in the construction of the Trans- 

Alaska Pipeline System. The Plan I am submitting 

would establish clear responsibility for the efficient 

functioning of Federal enforcement activities by as-

signing the Federal Inspector authority to carry out 

these responsibilities. 

The Alaska Natural Gas Transportation Act of 1976 

[15 U.S.C. 719 et seq.] only provided for monitoring the 

construction of the pipeline. The Plan transfers to the 

Federal Inspector the authority to supervise the en-

forcement of terms and conditions of the permits and 

other authorizations, including those to be issued by 

the Departments of Agriculture, Interior, Transpor-

tation, and Treasury, and the Environmental Protec-

tion Agency, the Federal Energy Regulatory Commis-

sion, and the U.S. Army Corps of Engineers. The Plan 

provides for the Federal Inspector to coordinate other 

Federal activities directly related to the pipeline 

project. Federal agencies retain their authority to 

issue permits and related authorizations, but enforce-

ment of the terms and conditions of these authoriza-

tions is transferred to the Federal Inspector. Transfer 

of enforcement authority from Federal agencies to the 

Federal Inspector is limited in scope to their participa-

tion in this project and in duration to the pre-construc-

tion, construction, and initial operation phases of the 

project. 
The Decision and Report to the Congress rec-

ommended an Executive Policy Board with policy-mak-

ing and supervisory authority over the Federal Inspec-

tor. I plan to sign an Executive Order upon approval of 

this Plan by the Congress which will create an Execu-

tive Policy Board which will be only advisory, but 

which will enhance communication and coordinate 

among Federal agencies and with the Federal Inspec-

tor. The Plan modifies the Decision and Report in that 

regard. The Federal Inspector will use the policies and 

procedures of the agencies involved in exercising the 

transferred enforcement responsibilities to the maxi-

mum extent practicable. The Board provides the oppor-

tunity for agencies to contribute to the policy delibera-

tions of the Inspector and exercises an oversight role to 

insure that pipeline activities are carried on within ex-

isting regulatory policy. The Board is required to re-

view the budget of the Office of the Federal Inspector 

and periodically report to me on the progress of con-

struction and on major problems encountered. I am 

convinced that the Federal Inspector must have au-

thority commensurate with his responsibilities. 
Each of the provisions of this proposed reorganization 

would accomplish one or more of the purposes set forth 

in Section 901(a) of Title 5 of the United States Code. 

The appointment and compensation of the Federal In-

spector is in accordance with the provisions of the 

Alaska Natural Gas Transportation Act of 1976 [15 

U.S.C. 719 et seq.], and the Reorganization Act of 1977. 

The provisions for appointment and pay in this Plan 

are necessary by reason of a reorganization made by 

the Plan. The rate of compensation is comparable to 

rates for similar positions within the Executive 

Branch. This reorganization will result in a reduction 

in the cost of construction for the pipeline system and 

ultimately in savings to American consumers. A small 

increase in cost to the Federal government will result 

from the creation of the Office of the Federal Inspector. 

The Plan requires that the Office and the position of 

Federal Inspector will be abolished upon the first anni-

versary date after the pipeline becomes operational. 

JIMMY CARTER. 
THE WHITE HOUSE, April 2, 1979. 

EX. ORD. NO. 12142. ALASKA NATURAL GAS 

TRANSPORTATION SYSTEM 

Ex. Ord. No. 12142, June 21, 1979, 44 F.R. 36927, pro-

vided: 
By the authority vested in me as President by the 

Constitution and laws of the United States of America, 

including Section 301 of Title 3 of the United States 

Code and Sections 201 and 205 of Reorganization Plan 

No. 1 of 1979 [set out above], it is hereby ordered as fol-

lows: 
1–101. Reorganization Plan No. 1 of 1979 [set out 

above], not having been disapproved by Congress (S. 

Res. 126, 125 Cong. Rec. S 6563–64 (May 23, 1979); H. Res. 

199, 125 Cong. Rec. H 3950–51 (May 31, 1979)), shall be ef-

fective on July 1, 1979. 
1–102. In accord with Section 201 of that Plan, there 

is hereby established the Executive Policy Board for 

the system for the transportation of Alaska natural gas 

(‘‘the System’’) as such system is defined in the Alaska 

Natural Gas Transportation Act of 1976 (15 U.S.C. 719 et 

seq.). 
1–103. The Board shall consist of the Secretaries of 

the Departments of Agriculture, Energy, Labor, Trans-

portation, and the Interior, the Administrator of the 

Environmental Protection Agency, the Chief of Engi-

neers of the United States Army, and the Chairman of 

the Federal Energy Regulatory Commission. Addi-

tional members may be elected to the Board by vote of 

a majority of the members. The Board will by majority 

vote elect a Chairman to serve for a one-year term. 
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1 So in original. Probably should be ‘‘National’’. 

1–104. The Board shall perform the following func-

tions: 

(a) Advise the Federal Inspector for the Alaska Natu-

ral Gas Transportation System (the ‘‘Federal Inspec-

tor’’) established by Reorganization Plan No. 1 of 1979, 

on policy issues in accord with applicable law and ex-

isting Departmental or Agency policies. 

(b) Provide advice, through the Federal Inspector, to 

the officers representing and exercising the functions 

of the Federal Departments and Agencies that concern 

the System (‘‘Agency Authorized Officers’’). 

(c) Advise the Federal Inspector and the Agency Au-

thorized Officers on matters concerning enforcement 

actions. 

(d) At least every six months, assess the progress 

made and problems encountered in constructing the 

System and make necessary recommendations to the 

Federal Inspector. 

1–105. The Federal Inspector shall keep the Board in-

formed of the progress made and problems encountered 

in the course of construction of the System. 

1–106. Whenever the Federal Inspector determines 

that implementation of Departmental or Agency en-

forcement policies and procedures would require action 

inconsistent with Section 9 of the Alaska Natural Gas 

Transportation Act of 1976 [15 U.S.C. 719g], the Federal 

Inspector shall issue a written statement of such deter-

mination including a complete factual and legal basis 

for the determination. A copy of each statement shall 

be forwarded promptly to the Board and made available 

to the public by the Federal Inspector. 

1–107. After written notice of a proposed enforcement 

action is given by the Federal Inspector, the Federal 

Inspector will be subject to the rules of procedure for 

ex parte contacts as reflected in the guidelines and 

policies of Departments and Agencies from which the 

specific enforcement authority is transferred. 

1–108. The Federal Inspector and all employees of the 

Office of the Federal Inspector shall be subject to the 

provisions of Executive Order No. 11222 concerning 

standards of conduct for Federal employees. The Fed-

eral Inspector shall issue standards of conduct, pursu-

ant to the Order, for the Office of the Federal Inspec-

tor. 

1–109. To the extent permitted by law, each Depart-

ment and Agency shall cooperate with and furnish nec-

essary information and assistance to the Board in the 

performance of its functions. 

1–110. This Order shall be effective on July 1, 1979. 

JIMMY CARTER. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 719b, 719c, 719f, 

719m of this title. 

§ 719f. Congressional review 

(a) Effectiveness of decision designating trans-
portation system for approval upon enact-
ment of joint resolution 

Any decision under section 719e(a) of this title 
or subsection (b) of this section designating for 
approval a transportation system for the deliv-
ery of Alaska natural gas shall take effect upon 
enactment of a joint resolution within the first 
period of 60 calendar days of continuous session 
of Congress beginning on the date after the date 
of receipt by the Senate and House of Represent-
atives of a decision transmitted pursuant to sec-
tion 719e(b) of this title or subsection (b) of this 
section. 

(b) New decision: statement of reasons for pro-
posal; transmittal to Congress 

If the Congress does not enact such a joint res-
olution within such 60-day period, the President, 
not later than the end of the 30th day following 

the expiration of the 60-day period, may propose 
a new decision and shall provide a detailed 
statement concerning the reasons for such pro-
posal. The new decision shall be submitted in ac-
cordance with section 719e(a) of this title and 
transmitted to the House of Representatives and 
the Senate on the same day while both are in 
session and shall take effect pursuant to sub-
section (a) of this section. In the event that a 
resolution respecting the President’s decision 
was defeated by vote of either House, no new de-
cision may be transmitted pursuant to this sub-
section unless such decision differs in a material 
respect from the previous decision. 

(c) Sessions of Congress 

For purposes of this section— 
(1) continuity of session of Congress is bro-

ken only by an adjournment sine die; and 
(2) the days on which either House is not in 

session because of an adjournment of more 
than 3 days to a day certain are excluded in 
the computation of the 60-day calendar period. 

(d) Rules under rulemaking powers of Congress; 
change of rules; ‘‘resolution’’ defined; referral 
to Congressional committees; debate limita-
tion; motion for consideration of resolution; 
debate on resolution; nondebatable motions 
and appeals from procedural decisions 

(1) This subsection is enacted by Congress— 
(A) as an exercise of the rulemaking power 

of each House of Congress, respectively, and as 
such it is deemed a part of the rules of each 
House, respectively, but applicable only with 
respect to the procedure to be followed in that 
House in the case of resolutions described by 
paragraph (2) of this subsection; and it super-
sedes other rules only to the extent that it is 
inconsistent therewith; and 

(B) with full recognition of the constitu-
tional right of either House to change the 
rules (so far as those rules relate to the proce-
dure of that House) at any time, in the same 
manner and to the same extent as in the case 
of any other rule of such House. 

(2) For purposes of this chapter, the term ‘‘res-
olution’’ means (A) a joint resolution, the re-
solving clause of which is as follows: ‘‘That the 
House of Representatives and Senate approve 
the Presidential decision on an Alaska natural 
gas transportation system submitted to the Con-
gress on lllll, 19 , and find that any envi-
ronmental impact statements prepared relative 
to such system and submitted with the Presi-
dent’s decision are in compliance with the Natu-
ral 1 Environmental Policy Act of 1969.’’; the 
blank space therein shall be filled with the date 
on which the President submits his decision to 
the House of Representatives and the Senate; or 
(B) a joint resolution described in subsection (g) 
of this section. 

(3) A resolution once introduced with respect 
to a Presidential decision on an Alaska natural 
gas transportation system shall be referred to 
one or more committees (and all resolutions 
with respect to the same Presidential decision 
on an Alaska natural gas transportation system 
shall be referred to the same committee or com-
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mittees) by the President of the Senate or the 
Speaker of the House of Representatives, as the 
case may be. 

(4)(A) If any committee to which a resolution 
with respect to a Presidential decision on an 
Alaska natural gas transportation system has 
been referred has not reported it at the end of 30 
calendar days after its referral, it shall be in 
order to move either to discharge such commit-
tee from further consideration of such resolu-
tion or to discharge such committee from con-
sideration of any other resolution with respect 
to such Presidential decision on an Alaska natu-
ral gas transportation system which has been re-
ferred to such committee. 

(B) A motion to discharge may be made only 
by an individual favoring the resolution, shall 
be highly privileged (except that it may not be 
made after the committee has reported a resolu-
tion with respect to the same Presidential deci-
sion on an Alaska natural gas transportation 
system), and debate thereon shall be limited to 
not more than 1 hour, to be divided equally be-
tween those favoring and those opposing the res-
olution. An amendment to the motion shall not 
be in order, and it shall not be in order to move 
to reconsider the vote by which the motion was 
agreed to or disagreed to. 

(C) If the motion to discharge is agreed to or 
disagreed to, the motion may not be made with 
respect to any other resolution with respect to 
the same Presidential decision on an Alaska 
natural gas transportation system. 

(5)(A) When any committee has reported, or 
has been discharged from further consideration 
of, a resolution, but in no case earlier than 30 
days after the date of receipt of the President’s 
decision to the Congress, it shall be at any time 
thereafter in order (even though a previous mo-
tion to the same effect has been disagreed to) to 
move to proceed to the consideration of the res-
olution. The motion shall be highly privileged 
and shall not be debatable. An amendment to 
the motion shall not be in order, and it shall not 
be in order to move to reconsider the vote by 
which the motion was agreed to or disagreed to. 

(B) Debate on the resolution described in para-
graph (2)(A) of this subsection shall be limited 
to not more than 10 hours and on any resolution 
described in subsection (g) of this section to one 
hour. This time shall be divided equally between 
those favoring and those opposing such resolu-
tion. A motion further to limit debate shall not 
be debatable. An amendment to, or motion to 
recommit the resolution shall not be in order, 
and it shall not be in order to move to recon-
sider the vote by which such resolution was 
agreed to or disagreed to or, thereafter within 
such 60-day period, to consider any other resolu-
tion respecting the same Presidential decision. 

(6)(A) Motions to postpone, made with respect 
to the discharge from committee, or the consid-
eration of a resolution and motions to proceed 
to the consideration of other business, shall be 
decided without debate. 

(B) Appeals from the decision of the Chair re-
lating to the application of the rules of the Sen-
ate or the House of Representatives, as the case 
may be, to the procedures relating to a resolu-
tion shall be decided without debate. 

(e) Presidential finding respecting and supple-
mentation or modification of environmental 
impact statement; submittal to Congressional 
committees 

The President shall find that any required en-
vironmental impact statement relative to the 
Alaska natural gas transportation system des-
ignated for approval by the President has been 
prepared and that such statement is in compli-
ance with the National Environmental Policy 
Act of 1969 [42 U.S.C. 4321 et seq.]. Such finding 
shall be set forth in the report of the President 
submitted under section 719e of this title. The 
President may supplement or modify the envi-
ronmental impact statements prepared by the 
Commission or other Federal officers or agen-
cies. Any such environmental impact statement 
shall be submitted contemporaneously with the 
transmittal to the Senate and House of Rep-
resentatives of the President’s decision pursuant 
to section 719e(b) of this title or subsection (b) 
of this section. 

(f) Report of Commission: submittal to Congress; 
Council on Environmental Quality: hearings, 
report, submittal to Congress; Congressional 
committee hearings 

Within 20 days of the transmittal of the Presi-
dent’s decision to the Congress under section 
719e(b) of this title or under subsection (b) of 
this section, (1) the Commission shall submit to 
the Congress a report commenting on the deci-
sion and including any information with regard 
to that decision which the Commission consid-
ers appropriate, and (2) the Council on Environ-
mental Quality shall provide an opportunity to 
any interested person to present oral and writ-
ten data, views, and arguments on any environ-
mental impact statement submitted by the 
President relative to any system designated by 
him for approval which is different from any 
system reported on by the Commission under 
section 719c(c) of this title, and shall submit to 
the Congress a report summarizing any such 
views received. The committees in each House of 
Congress to which a resolution has been referred 
under subsection (d)(3) of this section shall con-
duct hearings on the Council’s report and in-
clude in any report of the committee respecting 
such resolution the findings of the committee on 
the legal and factual sufficiency of any environ-
mental impact statement submitted by the 
President relative to any system designated by 
him for approval. 

(g) Waiver; submittal to Congress 

(1) At any time after a decision designating a 
transportation system is submitted to the Con-
gress pursuant to this section, if the President 
finds that any provision of law applicable to ac-
tions to be taken under subsection (a) or (c) of 
section 719g of this title require waiver in order 
to permit expeditious construction and initial 
operation of the approved transportation sys-
tem, the President may submit such proposed 
waiver to both Houses of Congress. 

(2) Such provision shall be waived with respect 
to actions to be taken under subsection (a) or (c) 
of section 719g of this title upon enactment of a 
joint resolution pursuant to the procedures 
specified in subsections (c) and (d) of this sec-
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tion (other than subsection (d)(2) thereof) within 
the first period of 60 calendar days of continuous 
session of Congress beginning on the date after 
the date of receipt by the Senate and House of 
Representatives of such proposal. 

(3) The resolving clause of the joint resolution 
referred to in this subsection is as follows: 
‘‘That the House of Representatives and Senate 
approve the waiver of the provision of law ( ) as 
proposed by the President, submitted to the 
Congress on , 19 .’’ The first blank 
space therein being filled with the citation to 
the provision of law and the second blank space 
therein being filled with the date on which the 
President submits his decision to the House of 
Representatives and the Senate. 

(4) In the case of action with respect to a joint 
resolution described in this subsection, the 
phrase ‘‘a waiver of a provision of law’’ shall be 
substituted in subsection (d) of this section for 
the phrase ‘‘the Alaska natural gas transpor-
tation system.’’. 

(Pub. L. 94–586, § 8, Oct. 22, 1976, 90 Stat. 2909.) 

REFERENCES IN TEXT 

The National Environmental Policy Act of 1969, re-

ferred to in subsecs. (d)(2) and (e), is Pub. L. 91–190, Jan. 

1, 1970, 83 Stat. 852, as amended, which is classified gen-

erally to chapter 55 (§ 4321 et seq.) of Title 42, The Pub-

lic Health and Welfare. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 4321 of Title 42 and Tables. 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

CONGRESSIONAL APPROVAL OF PRESIDENTIAL RECOM-

MENDATIONS FOR WAIVER OF LAW TO PERMIT EXPEDI-

TIOUS CONSTRUCTION AND INITIAL OPERATION OF SYS-

TEM 

Pub. L. 97–93, Dec. 15, 1981, 95 Stat. 1204, provided: 

‘‘That the House of Representatives and Senate ap-

prove the waiver of the provision of law (Public Law 

95–158 [set out as a note below], Public Law numbered 

688, Seventy-fifth Congress, second session [section 717 

et seq. of this title], and Public Law 94–163 [42 U.S.C. 

6201 et seq.]) as proposed by the President, submitted to 

the Congress on October 15, 1981.’’ [The Message of the 

President, dated Oct. 15, 1981, submitting the findings 

and proposed waiver of law, is set out in 17 Weekly 

Compilation of Presidential Documents 1135, Oct. 19, 

1981.] 

CONGRESSIONAL APPROVAL OF PRESIDENTIAL DECISION 

ON ALASKA NATURAL GAS TRANSPORTATION SYSTEM 

Pub. L. 95–158, Nov. 8, 1977, 91 Stat. 1268, provided: 
‘‘That the House of Representatives and Senate ap-
prove the Presidential decision on an Alaska natural 
gas transportation system submitted to the Congress 
on September 22, 1977, and find that any environmental 
impact statements prepared relative to such system 
and submitted with the President’s decision are in com-
pliance with the Natural [National] Environmental 
Policy Act of 1969 [section 4321 et seq. of Title 42, The 
Public Health and Welfare].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 719b, 719c, 719d, 
719e, 719g, 719h of this title; title 16 sections 3166, 3233; 
title 43 section 2008. 

§ 719g. Transportation system certificates, rights- 
of-way, permits, leases, or other authoriza-
tions 

(a) Earliest practicable date for issuance or 
grant of authorizations 

To the extent that the taking of any action 
which is necessary or related to the construc-
tion and initial operation of the approved trans-
portation system requires a certificate, right-of- 
way, permit, lease, or other authorization to be 
issued or granted by a Federal officer or agency, 
such Federal officer or agency shall— 

(1) to the fullest extent permitted by the 
provisions of law administered by such officer 
or agency, but 

(2) without regard to any provision of law 
which is waived pursuant to section 719f(g) of 
this title issue or grant such certificates, per-
mits, rights-of-way, leases, and other author-
izations at the earliest practicable date. 

(b) Expedition and precedence of actions on ap-
plications or requests 

All actions of a Federal officer or agency with 
respect to consideration of applications or re-
quests for the issuance or grant of a certificate, 
right-of-way, permit, lease, or other authoriza-
tion to which subsection (a) of this section ap-
plies shall be expedited and any such application 
or request shall take precedence over any simi-
lar applications or requests of the Federal offi-
cer or agency. 

(c) Required terms and conditions 

Any certificate, right-of-way, permit, lease, or 
other authorization issued or granted pursuant 
to the direction under subsection (a) of this sec-
tion shall include the terms and conditions re-
quired by law unless waived pursuant to a reso-
lution under section 719f(g) of this title, and 
may include terms and conditions permitted by 
law, except that with respect to terms and con-
ditions permitted but not required, the Federal 
officer or agency, notwithstanding any such 
other provision of law, shall have no authority 
to include terms and conditions as would compel 
a change in the basic nature and general route 
of the approved transportation system or those 
the inclusion of which would otherwise prevent 
or impair in any significant respect the expedi-
tious construction and initial operation of such 
transportation system. 

(d) Additions to, and amendment or abrogation 
of authorizations; exception 

Any Federal officer or agency, with respect to 
any certificate, permit, right-of-way, lease, or 
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other authorization issued or granted by such 
officer or agency, may, to the extent permitted 
under laws administered by such officer or agen-
cy add to, amend or abrogate any term or condi-
tion included in such certificate, permit, right- 
of-way, lease, or other authorization except that 
with respect to any such action which is per-
mitted but not required by law, such Federal of-
ficer or agency, notwithstanding any such other 
provision of law, shall have no authority to take 
such action if the terms and conditions to be 
added, or as amended, would compel a change in 
the basic nature and general route of the ap-
proved transportation system or would other-
wise prevent or impair in any significant respect 
the expeditious construction and initial oper-
ation of such transportation system. 

(e) Appropriate terms and conditions 

Any Federal officer or agency to which sub-
section (a) of this section applies, to the extent 
permitted under laws administered by such offi-
cer or agency, shall include in any certificate, 
permit, right-of-way, lease, or authorization is-
sued or granted those terms and conditions iden-
tified in the President’s decision as appropriate 
for inclusion except that the requirement to in-
clude such terms and conditions shall not limit 
the Federal officer or agency’s authority under 
subsection (d) of this section. 

(Pub. L. 94–586, § 9, Oct. 22, 1976, 90 Stat. 2912.) 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 719c, 719d, 719e, 

719f, 719h, 719k of this title. 

§ 719h. Judicial review 

(a) Exclusiveness of remedy 

Notwithstanding any other provision of law, 
the actions of Federal officers or agencies taken 
pursuant to section 719g of this title, shall not 
be subject to judicial review except as provided 
in this section. 

(b) Limitations for filing claims 

(1) Claims alleging the invalidity of this chap-
ter may be brought not later than the 60th day 
following the date a decision takes effect pursu-
ant to section 719f of this title. 

(2) Claims alleging that an action will deny 
rights under the Constitution of the United 
States, or that an action is in excess of statu-
tory jurisdiction, authority, or limitations, or 
short of statutory right may be brought not 

later than the 60th day following the date of 
such action, except that if a party shows that he 
did not know of the action complained of, and a 
reasonable person acting in the circumstances 
would not have known, he may bring a claim al-
leging the invalidity of such action on the 
grounds stated above not later than the 60th day 
following the date of his acquiring actual or 
constructive knowledge of such action. 

(c) Exclusive jurisdiction of the Special Court; 
barred claims; conclusiveness of environ-
mental impact statements 

(1) A claim under subsection (b) of this section 
shall be barred unless a complaint is filed prior 
to the expiration of such time limits in the 
United States Court of Appeals for the District 
of Columbia acting as a Special Court. Such 
court shall have exclusive jurisdiction to deter-
mine such proceeding in accordance with the 
procedures hereinafter provided, and no other 
court of the United States, or any State, terri-
tory, or possession of the United States, or of 
the District of Columbia, shall have jurisdiction 
of any such claim in any proceeding instituted 
prior to or on or after October 22, 1976. 

(2) Repealed. Pub. L. 98–620, title IV, § 402(16), 
Nov. 8, 1984, 98 Stat. 3358. 

(3) The enactment of a joint resolution under 
section 719f of this title approving the decision 
of the President shall be conclusive as to the 
legal and factual sufficiency of the environ-
mental impact statements submitted by the 
President relative to the approved transpor-
tation system and no court shall have jurisdic-
tion to consider questions respecting the suffi-
ciency of such statements under the National 
Environmental Policy Act of 1969 [42 U.S.C. 4321 
et seq.]. 

(Pub. L. 94–586, § 10, Oct. 22, 1976, 90 Stat. 2913; 
Pub. L. 98–620, title IV, § 402(16), Nov. 8, 1984, 98 
Stat. 3358.) 

REFERENCES IN TEXT 

The National Environmental Policy Act of 1969, re-

ferred to in subsec. (c)(3), is Pub. L. 91–190, Jan. 1, 1970, 

83 Stat. 852, as amended, which is classified generally 

to chapter 55 (§ 4321 et seq.) of Title 42, The Public 

Health and Welfare. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 4321 of Title 42 and Tables. 

AMENDMENTS 

1984—Subsec. (c)(2). Pub. L. 98–620 struck out par. (2) 

which required that any such proceeding had to be as-

signed for hearing and completed at the earliest pos-

sible date, would, to the greatest extent practicable, 

take precedence over all other matters pending on the 

docket of the court at that time, and had to be expe-

dited in every way by such court and such court had to 

render its decision relative to any claim within 90 days 

from the date such claim was brought unless such court 

determined that a longer period of time was required to 

satisfy requirements of the United States Constitution. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 



Page 894 TITLE 15—COMMERCE AND TRADE § 719i 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

§ 719i. Supplemental enforcement authority 

(a) Compliance order or civil action 

In addition to remedies available under other 
applicable provisions of law, whenever any Fed-
eral officer or agency determines that any per-
son is in violation of any applicable provision of 
law administered or enforceable by such officer 
or agency or any rule, regulation, or order under 
such provision, including any term or condition 
of any certificate, right-of-way, permit, lease, or 
other authorization, issued or granted by such 
officer or agency, such officer or agency may— 

(1) issue a compliance order requiring such 
person to comply with such provision or any 
rule, regulation, or order thereunder, or 

(2) bring a civil action in accordance with 
subsection (c) of this section. 

(b) Specificity of compliance order 

Any order issued under subsection (a) of this 
section shall state with reasonable specificity 
the nature of the violation and a time of compli-
ance, not to exceed 30 days, which the officer or 
agency, as the case may be, determines is rea-
sonable, taking into account the seriousness of 
the violation and any good faith efforts to com-
ply with applicable requirements. 

(c) Appropriate relief and jurisdiction of civil ac-
tion 

Upon a request of such officer or agency, as 
the case may be, the Attorney General may 
commence a civil action for appropriate relief, 
including a permanent or temporary injunction 
or a civil penalty not to exceed $25,000 per day 
for violations of the compliance order issued 
under subsection (a) of this section. Any action 
under this subsection may be brought in any dis-
trict court of the United States for the district 
in which the defendant is located, resides, or is 
doing business, and such court shall have juris-
diction to restrain such violation, require com-
pliance, or impose such penalty or give ancillary 
relief. 

(Pub. L. 94–586, § 11, Oct. 22, 1976, 90 Stat. 2914.) 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

§ 719j. Export limitations 

Any exports of Alaska natural gas shall be 
subject to the requirements of the Natural Gas 
Act [15 U.S.C. 717 et seq.] and section 103 of the 
Energy Policy and Conservation Act [42 U.S.C. 
6212], except that in addition to the require-
ments of such Acts, before any Alaska natural 
gas in excess of 1,000 Mcf per day may be ex-
ported to any nation other than Canada or Mex-
ico, the President must make and publish an ex-
press finding that such exports will not diminish 
the total quantity or quality nor increase the 
total price of energy available to the United 
States. 

(Pub. L. 94–586, § 12, Oct. 22, 1976, 90 Stat. 2914.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in text, is act June 

21, 1938, ch. 556, 52 Stat. 821, as amended, which is clas-

sified generally to chapter 15B (§ 717 et seq.) of this 

title. For complete classification of this Act to the 

Code, see section 717w of this title and Tables. 

The Energy Policy and Conservation Act, referred to 

in text, is Pub. L. 94–163, Dec. 22, 1975, 89 Stat. 871, as 

amended, which is classified principally to chapter 77 

(§ 6201 et seq.) of Title 42, The Public Health and Wel-

fare. For complete classification of this Act to the 

Code, see Short Title note set out under section 6201 of 

Title 42 and Tables. 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

§ 719k. Equal access to facilities 

(a) Ownership in transportation system 

There shall be included in the terms of any 
certificate, permit, right-of-way, lease, or other 
authorization issued or granted pursuant to the 
directions contained in section 719g of this title, 
a provision that no person seeking to transport 
natural gas in the Alaska natural gas transpor-
tation system shall be prevented from doing so 
or be discriminated against in the terms and 
conditions of service on the basis of degree of 
ownership, or lack thereof, of the Alaska natu-
ral gas transportation system. 

(b) Use within Alaska 

The State of Alaska is authorized to ship its 
royalty gas on the approved transportation sys-
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tem for use within Alaska and, to the extent its 
contracts for the sale of royalty gas so provide, 
to withdraw such gas from the interstate mar-
ket for use within Alaska; the Federal Power 
Commission shall issue all authorizations nec-
essary to effectuate such shipment and with-
drawal subject to review by the Commission 
only of the justness and reasonableness of the 
rate charged for such transportation. 

(Pub. L. 94–586, § 13, Oct. 22, 1976, 90 Stat. 2915.) 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

§ 719l. Antitrust laws 

Nothing in this chapter, and no action taken 
hereunder, shall imply or effect an amendment 
to, or exemption from, any provision of the anti-
trust laws. 

(Pub. L. 94–586, § 14, Oct. 22, 1976, 90 Stat. 2915.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are classified 

generally to chapter 1 (§ 1 et seq.) of this title. 

§ 719m. Authorization of appropriations 

There is hereby authorized to be appropriated 
beginning in fiscal year 1978 and each fiscal year 
thereafter, such sums as may be necessary to 
carry out the functions of the Federal inspector 
appointed by the President with the advice and 
consent of the Senate under section 719e of this 
title. 

(Pub. L. 94–586, § 15, Oct. 22, 1976, 90 Stat. 2915.) 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

§ 719n. Separability 

If any provision of this chapter, or the applica-
tion thereof, is held invalid, the remainder of 
this chapter shall not be affected thereby. 

(Pub. L. 94–586, § 16, Oct. 22, 1976, 90 Stat. 2915.) 

§ 719o. Civil rights; affirmative action of Federal 
officers and agencies; rules: promulgation 
and enforcement 

All Federal officers and agencies shall take 
such affirmative action as is necessary to assure 
that no person shall, on the grounds of race, 
creed, color, national origin, or sex, be excluded 
from receiving, or participating in any activity 
conducted under, any certificates, permit, right- 
of-way, lease, or other authorization granted or 
issued pursuant to this chapter. The appropriate 
Federal officers and agencies shall promulgate 
such rules as are necessary to carry out the pur-
poses of this section and may enforce this sec-
tion, and any rules promulgated under this sec-
tion through agency and department provisions 
and rules which shall be similar to those estab-
lished and in effect under title VI of the Civil 
Rights Act of 1964 [42 U.S.C. 2000d et seq.]. 

(Pub. L. 94–586, § 17, Oct. 22, 1976, 90 Stat. 2915.) 

REFERENCES IN TEXT 

The Civil Rights Act of 1964, referred to in text, is 

Pub. L. 88–352, July 2, 1964, 78 Stat. 241, as amended. 

Title VI of the Civil Rights Act of 1964 is classified to 

subchapter V (§ 2000d et seq.) of chapter 21 of Title 42, 

The Public Health and Welfare. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 2000a of Title 42 and Tables. 

TRANSFER OF FUNCTIONS 

Enforcement functions authorized by, and supple-

mental enforcement authority created by this chapter 

with respect to pre-construction, construction, and ini-

tial operation of transportation system for Canadian 

and Alaskan natural gas transferred to Federal Inspec-

tor, Office of Federal Inspector for Alaska Natural Gas 

Transportation System, until first anniversary of date 

of initial operation of Alaska Natural Gas Transpor-

tation System, see Reorg. Plan No. 1 of 1979, §§ 102(h)(1), 

203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, effective 

July 1, 1979, set out under section 719e of this title. Of-

fice of Federal Inspector for the Alaska Natural Gas 

Transportation System abolished and functions and au-

thority vested in Inspector transferred to Secretary of 

Energy by section 3012(b) of Pub. L. 102–486, set out as 

an Abolition of Office of Federal Inspector note under 

section 719e of this title. 

CHAPTER 16—EMERGENCY RELIEF 

§§ 721, 722. Omitted 

CODIFICATION 

Sections, acts May 12, 1933, ch. 30, §§ 1, 2, 48 Stat. 55, 

56; Feb. 15, 1934, ch. 13, § 1, 48 Stat. 351, were enacted as 

temporary legislation during the economic emergency 

in 1933. 

SUPPLEMENTARY LEGISLATION 

Legislation supplementary to the Federal Emergency 

Relief Act of 1933 was contained in the following acts, 

executive orders, and reorganization plans: Res. Apr. 8, 

1935, ch. 48, 49 Stat. 115; Aug. 12, 1935, ch. 508, § 3, 49 

Stat. 596; Aug. 24, 1935, ch. 641, § 55, 49 Stat. 781; Feb. 11, 
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1936, ch. 49, § 7, 49 Stat. 1134; Feb. 11, 1936, ch. 51, 49 Stat. 

1135; June 22, 1936, ch. 689, title II, 49 Stat. 1608; Res. 

Feb. 24, 1937, ch. 17, 50 Stat. 21; June 29, 1937, 11 p.m., 

ch. 401, 50 Stat. 357; Mar. 2, 1938, ch. 38, 52 Stat. 83; June 

21, 1938, ch. 554, 52 Stat. 817; Feb. 4, 1939, ch. 1, 53 Stat. 

508; Res. Apr. 1, 1939, ch. 34, 53 Stat. 555; Apr. 13, 1939, 

ch. 62, 53 Stat. 578; Res. June 30, 1939, ch. 252, 53 Stat. 

927; Apr. 6, 1940, ch. 77, 54 Stat. 99; June 26, 1940, ch. 428, 

title II, 54 Stat. 590; Res. June 26, 1940, ch. 432, 54 Stat. 

611; June 27, 1940, ch. 437, title I, 54 Stat. 633; Oct. 9, 

1940, ch. 780, title I, 54 Stat. 1035; Mar. 1, 1941, ch. 9, § 1, 

55 Stat. 15; Apr. 5, 1941, ch. 40, § 1, 55 Stat. 110; July 1, 

1941, ch. 266, 55 Stat. 396; July 1, 1941, ch. 269, title II, 

55 Stat. 487; Dec. 17, 1941, ch. 591, 55 Stat. 810; June 27, 

1942, ch. 450, § 1, 56 Stat. 410; July 2, 1942, ch. 475, title 

II, 56 Stat. 571; Res. July 2, 1942, ch. 479, 56 Stat. 634; 

June 22, 1943, ch. 138, 57 Stat. 161; June 26, 1943, ch. 145, 

title I, § 101, 57 Stat. 180; July 12, 1943, ch. 221, title VII, 

57 Stat. 518; July 12, 1943, 4 p.m., E. W. T., ch. 229, title 

I, 57 Stat. 539, 540; Dec. 23, 1943, ch. 380, title I, 57 Stat. 

615; June 28, 1944, ch. 302, title II, 58 Stat. 564; June 28, 

1944, ch. 304, title I, 58 Stat. 602; Apr. 25, 1945, ch. 95, 

title I, § 1, 59 Stat. 80. 

Ex. Ord. Nos. 7305, Feb. 28, 1936; 7334, Apr. 3, 1936, 1 

F.R. 121; 7436, Aug. 21, 1936, 1 F.R. 1204; 7469, Oct. 13, 

1936, 1 F.R. 1581; 7512, Dec. 16, 1936, 1 F.R. 2159; 7553, Feb. 

17, 1937, 2 F.R. 338. 

Reorg. Plan No. I of 1939, §§ 201, 206, 301, 305, 306, eff. 

July 1, 1939, 4 F.R. 2728–2730, 53 Stat. 1424–1428. 

§ 723. Repealed. Pub. L. 89–554, § 8(a), Sept. 6, 
1966, 80 Stat. 648 

Section, acts May 12, 1933, ch. 30, § 3, 46 Stat. 56; Feb. 

15, 1934, ch. 13, § 1, 48 Stat. 351, was enacted as tem-

porary legislation during the economic emergency in 

1933. 

§§ 724 to 728. Omitted 

CODIFICATION 

Sections, acts May 12, 1933, ch. 30, §§ 4–8, 48 Stat. 

56–58; Feb. 15, 1934, ch. 13, § 1, 48 Stat. 351, were enacted 

as temporary legislation during the economic emer-

gency in 1933. 

CHAPTER 16A—EMERGENCY PETROLEUM 
ALLOCATION 

§§ 751 to 760h. Omitted 

CODIFICATION 

Sections 751 to 760h were omitted pursuant to section 

760g of this title. 

Section 751, Pub. L. 93–159, § 2, Nov. 27, 1973, 87 Stat. 

628, provided Congressional findings and declaration of 

purpose. 

Section 752, Pub. L. 93–159, § 3, Nov. 27, 1973, 87 Stat. 

628, provided definitions for this chapter. 

Section 753, Pub. L. 93–159, § 4, Nov. 27, 1973, 87 Stat. 

629; Pub. L. 93–511, Dec. 5, 1974, 88 Stat. 1608; Pub. L. 

94–99, § 2, Sept. 29, 1975, 89 Stat. 481; Pub. L. 94–133, § 1, 

Nov. 14, 1975, 89 Stat. 694; Pub. L. 94–163, title IV, 

§§ 401(b)(1)–(3), 402(a), 403(a), 451, Dec. 22, 1975, 89 Stat. 

946, 948; Pub. L. 96–294, title II, § 274, June 30, 1980, 94 

Stat. 711, provided for mandatory allocation. 

Section 754, Pub. L. 93–159, § 5, Nov. 27, 1973, 87 Stat. 

633; Pub. L. 94–163, title IV, § 452, Dec. 22, 1975, 89 Stat. 

948, provided for administration, enforcement, delega-

tion of authority, and civil and criminal penalties. 

Section 755, Pub. L. 93–159, § 6, Nov. 27, 1973, 87 Stat. 

633; Pub. L. 94–163, title IV, § 453, Dec. 22, 1975, 89 Stat. 

949, related to impact of this chapter on other laws. 

Section 756, Pub. L. 93–159, § 7, Nov. 27, 1973, 87 Stat. 

635, related to monitoring of program by Federal Trade 

Commission. 

Section 757, Pub. L. 93–159, § 8, as added Pub. L. 94–163, 

title IV, § 401(a), Dec. 22, 1975, 89 Stat. 941; amended 

Pub. L. 94–385, title I, §§ 121, 122, Aug. 14, 1976, 90 Stat. 

1132, 1133, related to oil pricing policy. 

Section 758, Pub. L. 93–159, § 9, as added Pub. L. 94–163, 

title IV, § 401(a), Dec. 22, 1975, 89 Stat. 946, related to 

passthroughs of cost price decreases. 
Section 759, Pub. L. 93–159, § 10, as added Pub. L. 

94–163, title IV, § 402(c), Dec. 22, 1975, 89 Stat. 947, lim-

ited pricing authority of President. 
Section 760, Pub. L. 93–159, § 11, as added Pub. L. 

94–163, title IV, § 454, Dec. 22, 1975, 89 Stat. 950, related 

to reevaluation and promulgation of amendments to 

regulations and report to Congress. 
Section 760a, Pub. L. 93–159, § 12, as added Pub. L. 

94–163, title IV, § 455, Dec. 22, 1975, 89 Stat. 950, related 

to conversion mechanism to standby authorities. 
Section 760b, Pub. L. 93–159, § 13, as added Pub. L. 

94–163, title IV, § 456, Dec. 22, 1975, 89 Stat. 952, related 

to standby purchase authority of President. 
Section 760c, Pub. L. 93–159, § 14, as added Pub. L. 

94–163, title IV, § 457, Dec. 22, 1975, 89 Stat. 953, related 

to direct Presidential control of refinery operations. 
Section 760d, Pub. L. 93–159, § 15, as added Pub. L. 

94–163, title IV, § 458, Dec. 22, 1975, 89 Stat. 953, related 

to Presidential control of domestic oil and oil product 

inventories. 
Section 760e, Pub. L. 93–159, § 16, as added Pub. L. 

94–163, title IV, § 459, Dec. 22, 1975, 89 Stat. 954, prohib-

ited willful accumulation of excess crude, etc., oil dur-

ing severe energy supply interruption. 
Section 760f, Pub. L. 93–159, § 17, as added Pub. L. 

94–163, title IV, § 460, Dec. 22, 1975, 89 Stat. 955, author-

ized President to amend regulations requiring alloca-

tion of asphalt, and thereafter to exempt asphalt from 

such regulation. 
Section 760g, Pub. L. 93–159, § 18, as added Pub. L. 

94–163, title IV, § 461, Dec. 22, 1975, 89 Stat. 955, provided 

for conversion of certain Presidential authority from 

mandatory to discretionary, for expiration of certain 

limitations, and for expiration, at midnight Sept. 30, 

1981, of President’s authority to promulgate and amend 

any regulation or to issue any order under this chapter, 

but such expiration not to affect any action or pending 

proceedings, administrative, civil, or criminal, not fi-

nally determined on such date, nor any administrative, 

civil, or criminal action or proceeding, whether or not 

pending, based upon any act committed or liability in-

curred prior to such expiration date. 
Section 760h, Pub. L. 93–159, § 19, as added Pub. L. 

94–163, title IV, § 462, Dec. 22, 1975, 89 Stat. 955, provided 

for reimbursement to States for implementation of del-

egated responsibilities. 

CHAPTER 16B—FEDERAL ENERGY 
ADMINISTRATION 

SUBCHAPTER I—FEDERAL ENERGY 

ADMINISTRATION 

Sec. 

761. Congressional declaration of purpose. 
(a) Objectives. 
(b) Necessity for reorganization. 
(c) Creation of Federal Energy Adminis-

tration. 
762. Establishment. 
763. Repealed. 
764. Specific functions and purposes. 

(a) Limitation on discretionary powers. 
(b) Duties. 
(c) Exercise of delegated discretion con-

cerning exemptions. 
765. Transfer of functions. 
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766. Administrative provisions. 
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emergency preclusion of review by 

Environmental Protection Agency. 



Page 897 TITLE 15—COMMERCE AND TRADE §§ 751 to 760h 

Sec. 

(b) Adjustments; procedures respecting 

application and operation; judicial 

review. 

(c) Judicial review of administrative 

rulemaking; filing of petition in 

United States Court of Appeals. 

(d) to (k) Repealed or Redesignated. 

(l) Authority and responsibility of Gen-

eral Counsel. 

767. Transitional and savings provisions. 

(a) Continuance of effective status. 

(b) Pending proceedings; orders, appeals, 

payments. 

(c) Commencement of suits before effec-

tive date. 

(d) Litigation; abatement prohibition; 
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recommendations to Congress. 
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ters; scope of information. 
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(e) Enforcement of subpenas; jurisdic-
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power. 

(a) Comprehensive and particular energy 
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guidance. 

(b) Information and data to Adminis-

trator from owners or operators of 

facilities or business premises en-

gaged in energy matters. 

Sec. 
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(e) Industrial or regional discrimination; 

equal bearing of costs and burdens 

of meeting energy shortages. 
778. Management oversight review; report to Ad-

ministrator. 
779. Coordination with, and technical assistance 

to, State governments. 
(a) Report to Congress and State govern-

ments: organization of Administra-

tion; report to the public, Congress 
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(a) Establishment; director; statement of 

purpose. 
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other extraordinary assistance; na-
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789. Repealed. 
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790. Establishment of Office of Energy Informa-
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(a) Director; appointment; qualifications. 
(b) Delegation of authority by Adminis-
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(a) Compensation of Director. 
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and fix compensation of employees. 
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Sec. 

(d) Access to Director by Congress; re-

quests for appropriations. 

790c. Analysis and evaluation of energy informa-
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cific capabilities. 

790d. Repealed. 
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(a) Review. 
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documentation of forecasts and re-
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CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 798 of this title; 

title 42 sections 6273, 7194. 

SUBCHAPTER I—FEDERAL ENERGY 
ADMINISTRATION 

§ 761. Congressional declaration of purpose 

(a) Objectives 

The Congress hereby declares that the general 
welfare and the common defense and security re-
quire positive and effective action to conserve 
scarce energy supplies, to insure fair and effi-
cient distribution of, and the maintenance of 
fair and reasonable consumer prices for, such 
supplies, to promote the expansion of readily 
usable energy sources, and to assist in develop-
ing policies and plans to meet the energy needs 
of the Nation. 

(b) Necessity for reorganization 

The Congress finds that to help achieve these 
objectives, and to assure a coordinated and ef-
fective approach to overcoming energy short-
ages, it is necessary to reorganize certain agen-
cies and functions of the executive branch and 
to establish a Federal Energy Administration. 

(c) Creation of Federal Energy Administration 

The sole purpose of this chapter is to create an 
administration in the executive branch, called 
the Federal Energy Administration, to vest in 
the Administration certain functions as pro-
vided in this chapter, and to transfer to such Ad-
ministration certain executive branch functions 
authorized by other laws, where such transfer is 
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necessary on an interim basis to deal with the 
Nation’s energy shortages. 

(Pub. L. 93–275, § 2, May 7, 1974, 88 Stat. 97.) 

EFFECTIVE AND TERMINATION DATES 

Section 30 of Pub. L. 93–275, as amended by Pub. L. 

94–332, June 30, 1976, 90 Stat. 784; Pub. L. 94–385, title I, 

§ 112(a), Aug. 14, 1976, 90 Stat. 1132; Pub. L. 95–70, § 6, 

July 21, 1977, 91 Stat. 277, under which this chapter be-

came effective sixty days after May 7, 1974, and was to 

terminate Sept. 30, 1978, was repealed by Pub. L. 95–91, 

title VII, § 709(a)(1), Aug. 4, 1977, 91 Stat. 607. 

SHORT TITLE OF 1977 AMENDMENT 

Pub. L. 95–70, § 1, July 21, 1977, 91 Stat. 275, provided 

that: ‘‘This Act [enacting sections 788 and 789 of this 

title and amending sections 766 and 792 of this title, 

sections 6246, 6309, and 6881 of Title 42, The Public 

Health and Welfare, and notes under this section] may 

be cited as the ‘Federal Energy Administration Author-

ization Act of 1977’.’’ 

SHORT TITLE OF 1976 AMENDMENT 

Pub. L. 94–385, title I, § 101, Aug. 14, 1976, 90 Stat. 1127, 

provided that: ‘‘This title [enacting sections 787, 790 to 

790h of this title, amending sections 757, 764, 766, 772, 

774, 777 and 784 of this title and sections 5818, 6211 and 

6295 of Title 42, The Public Health and Welfare, and en-

acting provisions set out as notes under this section 

and sections 753, 757, and 790 of this title] may be cited 

as the ‘Federal Energy Administration Act Amend-

ments of 1976’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 93–275 provided that: ‘‘This Act 

[enacting this chapter and provisions set out as notes 

under this section] may be cited as the ‘Federal Energy 

Administration Act of 1974’.’’ 

SEPARABILITY 

Section 27 of Pub. L. 93–275 provided that: ‘‘If any pro-

vision of this Act [this chapter], or the application 

thereof to any person or circumstance, is held invalid, 

the remainder of this Act [this chapter], and the appli-

cation of such provision to other persons or circum-

stances, shall not be affected thereby.’’ 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administration or in its Admin-

istrator, officers, and components transferred to Sec-

retary of Energy (unless otherwise specifically pro-

vided) by sections 7151(a) and 7293 of Title 42, The Pub-

lic Health and Welfare. 

AUTHORIZATION OF APPROPRIATIONS 

Section 29 of Pub. L. 93–275, as amended by Pub. L. 

94–385, title I, § 110, Aug. 14, 1976, 90 Stat. 1130; Pub. L. 

95–70, § 2, July 21, 1977, 91 Stat. 275, provided that: 

‘‘(a) There are authorized to be appropriated to the 

Federal Energy Administration the following sums: 

‘‘(1) subject to the restrictions specified in sub-

section (b), to carry out the functions identified as 

assigned to Executive Direction and Administration 

of the Federal Energy Administration as of January 

1, 1977— 

‘‘(A) for the fiscal year ending September 30, 1977, 

not to exceed $35,627,000; and 

‘‘(B) for the fiscal year ending September 30, 1978, 

not to exceed $41,017,000. 

‘‘(2) to carry out the functions identified as as-

signed to the Office of Energy Information and 

Analysis as of January 1, 1977— 

‘‘(A) for the fiscal year ending September 30, 1977, 

not to exceed $34,971,000; and 

‘‘(B) for the fiscal year ending September 30, 1978, 

not to exceed $43,544,000. 

‘‘(3) to carry out the functions identified as as-

signed to the Office of Regulatory Programs as of 

January 1, 1977— 
‘‘(A) for the fiscal year ending September 30, 1977, 

not to exceed $62,459,000; and 
‘‘(B) for the fiscal year ending September 30, 1978, 

not to exceed $62,459,000. 
‘‘(4) to carry out the functions identified as as-

signed to the Office of Conservation and Environment 

as of January 1, 1977 (other than functions described 

in part A [section 6861 et seq. of Title 42, The Public 

Health and Welfare] and part D [section 6881 et seq. 

of Title 42] of title IV of the Energy Conservation and 

Production Act, parts B [section 6291 et seq. of Title 

42] and C [section 6321 et seq. of Title 42] of title III 

of the Energy Policy and Conservation Act and, for 

the fiscal year ending September 30, 1977, functions 

described in title II of the Energy Conservation and 

Production Act [section 6801 et seq. of Title 42] and in 

paragraph (7) of this subsection)— 
‘‘(A) for the fiscal year ending September 30, 1977, 

not to exceed $38,603,000; and 
‘‘(B) for the fiscal year ending September 30, 1978, 

not to exceed $46,908,000. 
‘‘(5) to carry out the functions identified as as-

signed to the Office of Energy Resource Development 

as of January 1, 1977— 
‘‘(A) for the fiscal year ending September 30, 1977, 

not to exceed $16,934,000; and 
‘‘(B) for the fiscal year ending September 30, 1978, 

not to exceed $26,017,000. 
‘‘(6) to carry out the functions identified as as-

signed to the Office of International Energy Affairs 

as of January 1, 1977— 
‘‘(A) for the fiscal year ending September 30, 1977, 

not to exceed $1,921,000; and 
‘‘(B) for the fiscal year ending September 30, 1978, 

not to exceed $1,846,000. 
‘‘(7) subject to the restriction specified in sub-

section (c), to carry out a program to develop the 

policies, plans, implementation strategies, and pro-

gram definitions for promoting accelerated utiliza-

tion and widespread commercialization of solar en-

ergy and to provide overall coordination of Federal 

solar energy commercialization activities, for the fis-

cal year ending September 30, 1977, not to exceed 

$2,500,000. 
‘‘(8) for the purpose of permitting public use of the 

Project Independence Evaluation System pursuant to 

section 31 of this Act [section 787 of this title], not to 

exceed the aggregate amount of the fees estimated to 

be charged for such use. 
‘‘(b) The following restrictions shall apply to the au-

thorization of appropriations specified in paragraph (1) 

of subsection (a)— 
‘‘(1) amounts to carry out the functions identified 

as assigned to the Office of Communication and Pub-

lic Affairs as of January 1, 1977, shall not exceed 

$2,112,000 for the fiscal year ending September 30, 

1977; and 
‘‘(2) no amounts authorized to be appropriated in 

such paragraph may be used to carry out the func-

tions identified as assigned to the Office of Nuclear 

Affairs as of January 1, 1976. 
‘‘(c) No amounts authorized to be appropriated in 

paragraphs (5) (B) and (7) of subsection (a) may be used 

to carry out solar energy research, development, or 

demonstration activities. 
‘‘(d) Subject to the provisions of any other law en-

acted after the date of the enactment of this subsection 

[July 21, 1977], if any function for which funds are au-

thorized to be appropriated by this section is trans-

ferred by or pursuant to any such provision of law to 

any department, agency, or office, the unexpended bal-

ances of appropriations, authorizations, allocations, 

and other funds, held, used, arising from, available to, 

or to be made available in connection with such func-

tion shall be transferred to such department, agency, 

or office, but shall continue to be subject to any re-

striction to which they were subject before such trans-

fer.’’ 
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ADVICE AND CONSENT OF SENATE REQUIRED FOR 

APPOINTMENT OF DIRECTOR OF ENERGY POLICY OFFICE 

Pub. L. 93–153, title IV, § 404, Nov. 16, 1973, 87 Stat. 590, 

directed that Director of Energy Policy Office be ap-

pointed by President, by and with advice and consent of 

Senate, but that if any individual serving in this office 

on Nov. 16, 1973, were nominated for such position, he 

may continue to act unless and until such nomination 

were disapproved by Senate. 

EXECUTIVE ORDER NO. 11712 

Ex. Ord. No. 11712, Apr. 18, 1973, 38 F.R. 9657, which re-

lated to the Special Committee on Energy and the Na-

tional Energy Office, was superseded by Ex. Ord. No. 

11726, June 29, 1973, 38 F.R. 17711, formerly set out as a 

note under section 791a of Title 16, Conservation. 

EXECUTIVE ORDER NO. 11726 

Ex. Ord. No. 11726, June 29, 1973, 38 F.R. 17711, for-

merly set out as a note under section 791a of Title 16, 

Conservation, which established the Energy Policy Of-

fice, was superseded by Ex. Ord. No. 11775, Mar. 26, 1974, 

39 F.R. 11415, set out below. 

EX. ORD. NO. 11775. ABOLITION OF ENERGY POLICY OFFICE 

Ex. Ord. No. 11775, Mar. 26, 1974, 39 F.R. 11415, as 

amended by Ex. Ord. No. 11790, June 25, 1974, 39 F.R. 

23185, provided: 
Executive Order No. 11726 of June 29, 1973, established 

in the Executive Office of the President an Energy Pol-

icy Office. Executive Order No. 11748 of December 4, 1973 

[set out as a note under section 754 of this title], estab-

lished in the Executive Office of the President a Fed-

eral Energy Office. In order to permit an orderly transi-

tion, the Energy Policy Office was continued in being 

on an interim basis. That transition has been success-

fully completed and the Energy Policy Office should 

now be abolished. 
NOW, THEREFORE, by virtue of the authority vested 

in me as the President of the United States of America 

it is hereby ordered as follows: 
SEC. 1. The Energy Policy Office is hereby abolished 

and Executive Order No. 11726 of June 29, 1973, is hereby 

superseded. 
SEC. 2. [Revoked by Ex. Ord. No. 11790, June 25, 1974, 

39 F.R. 23185]. 
SEC. 3. The Administrator of General Services shall 

take such steps as may be necessary to wind up the af-

fairs of the Energy Policy Office, and unobligated 

funds, if any, that may remain available to defray the 

expenses of that Office shall be returned to the Emer-

gency Fund of the President. 

RICHARD NIXON. 

EX. ORD. NO. 11790. EFFECTUATION OF CHAPTER 

Ex. Ord. No. 11790, June 25, 1974, 39 F.R. 23185, as 

amended by Ex. Ord. No. 12038, Feb. 3, 1978, 43 F.R. 4957; 

Ex. Ord. No. 12919, § 904(c), June 3, 1994, 59 F.R. 29534, 

provided: 
Under and by virtue of the authority vested in me by 

the Federal Energy Administration Act of 1974 (Public 

Law 93–275) [this chapter], the Emergency Petroleum 

Allocation Act of 1973 (Public Law 93–159; 87 Stat. 627) 

[15 U.S.C. § 751 et seq.], the Economic Stabilization Act 

of 1970, as amended [formerly 12 U.S.C. § 1904 note], the 

Defense Production Act of 1950, as amended (50 U.S.C. 

App. 2061, et seq.), and section 301 of title 3 of the 

United States Code, it is hereby ordered as follows: 
SECTION 1. Pursuant to the authority vested in me by 

section 30 of the Federal Energy Administration Act of 

1974 [set out above], notice is hereby given that that 

act shall be effective as of June 27, 1974. 
SEC. 2. (a) There is hereby delegated to the Secretary 

of Energy (hereinafter referred to as the ‘‘Secretary’’), 

all authority vested in the President by the Emergency 

Petroleum Allocation Act of 1973 [15 U.S.C. § 751 et 

seq.]. 
(b) The Secretary shall submit to the Congress the re-

ports required by section 4(c)(2) of the Emergency Pe-

troleum Allocation Act of 1973 [15 U.S.C. § 753(c)(2)]. 

SEC. 3. (a) There is hereby delegated to the Secretary 

the authority vested in the President by section 

203(a)(3) of the Economic Stabilization Act of 1970, as 

amended [formerly 12 U.S.C. § 1904 note], to the extent 

such authority remains available under the provisions 

of section 218 of that act [formerly 12 U.S.C. § 1904 

note]. 

(b) The authority under the Economic Stabilization 

Act of 1970, as amended [formerly 12 U.S.C. § 1904 note], 

that was delegated to the Administrator of the Federal 

Energy Office by the Chairman of the Cost of Living 

Council pursuant to section 4(b) of Executive Order No. 

11748 of December 4, 1973 [set out as a note under sec-

tion 754 of this title], is hereby transferred to the Sec-

retary to the extent such authority remains available 

under the provisions of section 218 of that act [formerly 

12 U.S.C. § 1904 note]. 

SEC. 4. Notwithstanding the provisions of Executive 

Order No. 12919, as amended [set out as a note under 

section 2153 of Title 50, Appendix, War and National De-

fense], the Secretary is authorized to exercise the au-

thority vested in the President by the Defense Produc-

tion Act of 1950, as amended [50 App. U.S.C. § 2061 et 

seq.], except section 708 thereof [50 App. U.S.C. § 2158], 

as it relates to the production, conservation, use, con-

trol, distribution, and allocation of energy, without ap-

proval, ratification, or other action of the President or 

any other official of the executive branch of the Gov-

ernment. 

SEC. 5. (a) The Federal Energy Office established by 

Executive Order No. 11748 is hereby abolished, and that 

Executive order is hereby revoked. 

(b) The authority vested in the Administrator of the 

Federal Energy Office to appoint a Deputy Adminis-

trator of that Office and to compensate that officer at 

the rate prescribed for officers and positions at level III 

of the Executive Schedule (5 U.S.C. 5314) is hereby re-

voked. 

(c) All orders, regulations, circulars, or other direc-

tives issued and all other actions taken pursuant to 

any authority delegated or transferred to the Secretary 

by this order prior to and in effect on the date of this 

order are hereby confirmed and ratified, and shall re-

main in full force and effect, as if issued under this 

order, unless or until altered, amended, or revoked by 

the Secretary or by such competent authority as he 

may specify. 

(d) All personnel, property, records, and unexpended 

balances of appropriations, allocations, and other funds 

employed, used, held, available, or to be made available 

in connection with functions of the Administrator of 

the Federal Energy Office, as Administrator of that Of-

fice or as Chairman of the Oil Policy Committee, are 

hereby transferred to the Secretary. 

SEC. 6. All authority delegated or transferred to the 

Secretary by this order may be further delegated, in 

whole or in part, by the Secretary to any other office 

or any department or agency of the United States, or, 

if authorized by law, to any State or officer thereof. 

SECS. 7 to 10. [Deleted.] 

EXECUTIVE ORDER NO. 11930 

Ex. Ord. No. 11930, July 30, 1976, 41 F.R. 32399, which 

related to the establishment of the Federal Energy Of-

fice and the performance by the Office of the energy 

functions of the Federal Energy Administration, was 

revoked by Ex. Ord. No. 11933, Aug. 25, 1976, 41 F.R. 

36641, set out below. 

EX. ORD. NO. 11933. TERMINATION OF FEDERAL ENERGY 

OFFICE 

Ex. Ord. No. 11933, Aug. 25, 1976, 41 F.R. 36641, pro-

vided: 

By virtue of the authority vested in me by the Con-

stitution and statutes of the United States of America, 

and as President of the United States of America, it is 

hereby ordered as follows: 

SECTION 1. Executive Order No. 11930 of July 30, 1976, 

which established the Federal Energy Office, is, con-
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1 See References in Text note below. 

sistent with the Federal Energy Administration Act 
Amendments of 1976 (Title I of Public Law 94–385) [for 
classification, see Short Title of 1976 Amendment note 
set out above], hereby revoked as of the date of its issu-
ance. 

SEC. 2. All orders, rules, regulations, rulings, inter-
pretations, and other directives issued or pending, all 
rule making, judicial and administrative proceedings 
commenced or pending, all voluntary agreements, 
plans of action, and all other actions of whatever na-
ture taken, continued, confirmed, ratified or made ef-
fective under Executive Order 11930, shall, in accord-
ance with the Federal Energy Administration Act 
Amendments of 1976 [for classification, see Short Title 
of 1976 Amendment note set out above], be deemed to 
have been actions of the Federal Energy Administra-
tion and shall continue and remain in full force and ef-
fect, unless amended or revoked by the Federal Energy 
Administration. 

SEC. 3. All authority and responsibility vested in the 
Federal Energy Administration by Executive order or 
proclamation prior to July 31, 1976 was not revoked by 
Executive Order No. 11930, subsists in the Federal En-
ergy Administration, and shall be deemed to have been 
continuously vested in the Federal Energy Administra-
tion, whose existence has been retroactively extended 
by the Federal Energy Administration Act Amend-
ments of 1976 [for classification, see Short Title of 1976 
Amendment note set out above]. 

GERALD R. FORD. 

§ 762. Establishment 

There is hereby established an independent 
agency in the executive branch to be known as 
the Federal Energy Administration (hereinafter 
in this chapter referred to as the ‘‘Administra-
tion’’). 

(Pub. L. 93–275, § 3, May 7, 1974, 88 Stat. 97.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administration or in its Admin-

istrator, officers, and components transferred to Sec-

retary of Energy (unless otherwise specifically pro-

vided) by sections 7151(a) and 7293 of Title 42, The Pub-

lic Health and Welfare. 

§ 763. Repealed. Pub. L. 95–91, title VII, 
§ 709(a)(1), Aug. 4, 1977, 91 Stat. 607 

Section, Pub. L. 93–275, § 4, May 7, 1974, 88 Stat. 97, re-

lated to officers of Federal Energy Administration. 

§ 764. Specific functions and purposes 

(a) Limitation on discretionary powers 

Subject to the provisions and procedures set 
forth in this chapter, the Administrator shall be 
responsible for such actions as are taken to as-
sure that adequate provision is made to meet 
the energy needs of the Nation. To that end, he 
shall make such plans and direct and conduct 
such programs related to the production, con-
servation, use, control, distribution, rationing, 
and allocation of all forms of energy as are ap-
propriate in connection with only those authori-
ties or functions— 

(1) specifically transferred to or vested in 
him by or pursuant to this chapter; 

(2) delegated to him by the President pursu-
ant to specific authority vested in the Presi-
dent by law; and 

(3) otherwise specifically vested in the Ad-
ministrator by the Congress. 

(b) Duties 

To the extent authorized by subsection (a) of 
this section, the Administrator shall— 

(1) advise the President and the Congress 
with respect to the establishment of a compre-
hensive national energy policy in relation to 
the energy matters for which the Administra-
tion has responsibility, and, in coordination 
with the Secretary of State, the integration of 
domestic and foreign policies relating to en-
ergy resource management; 

(2) assess the adequacy of energy resources 
to meet demands in the immediate and longer 
range future for all sectors of the economy 
and for the general public; 

(3) develop effective arrangements for the 
participation of State and local governments 
in the resolution of energy problems; 

(4) develop plans and programs for dealing 
with energy production shortages; 

(5) promote stability in energy prices to the 
consumer, promote free and open competition 
in all aspects of the energy field, prevent un-
reasonable profits within the various segments 
of the energy industry, and promote free en-
terprise; 

(6) assure that energy programs are designed 
and implemented in a fair and efficient man-
ner so as to minimize hardship and inequity 
while assuring that the priority needs of the 
Nation are met; 

(7) develop and oversee the implementation 
of equitable voluntary and mandatory energy 
conservation programs and promote effi-
ciencies in the use of energy resources; 

(8) develop and recommend policies on the 
import and export of energy resources; 

(9) collect, evaluate, assemble, and analyze 
energy information on reserves, production, 
demand, and related economic data; 

(10) work with business, labor, consumer and 
other interests and obtain their cooperation; 

(11) in administering any pricing authority, 
provide by rule, for equitable allocation of all 
component costs of producing propane gas. 
Such rules may require that (a) only those 
costs directly related to the production of pro-
pane may be allocated by any producer to such 
gas for purposes of establishing any price for 
propane, and (b) prices for propane shall be 
based on the prices for propane in effect on 
May 15, 1973. The Administrator shall not 
allow costs attributable to changes in owner-
ship and movement of propane gas where, in 
the opinion of the Administrator, such 
changes in ownership and movement occur pri-
marily for the purpose of establishing a higher 
price; and 

(12) perform such other functions as may be 
prescribed by law. 

(c) Exercise of delegated discretion concerning 
exemptions 

(1) The Administrator shall not exercise the 
discretion delegated to him by the President, 
pursuant to section 754(b) 1 of this title, to sub-
mit to the Congress as one energy action any 
amendment to the regulation under section 
753(a) 1 of this title, pursuant to section 760a 1 of 
this title, which amendment exempts any oil, 
refined petroleum product, or refined product 
category from both the allocation and pricing 
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provisions of the regulation under section 753 1 
of this title. 

(2) Nothing in this subsection shall prevent 
the Administrator from concurrently submit-
ting an energy action relating to price together 
with an energy action relating to allocation of 
the same oil, refined petroleum product, or re-
fined product category. 

(Pub. L. 93–275, § 5, May 7, 1974, 88 Stat. 98; Pub. 
L. 94–385, title I, § 102, Aug. 14, 1976, 90 Stat. 1127.) 

REFERENCES IN TEXT 

Sections 753, 754, and 760a of this title, referred to in 

subsec. (c)(1), were omitted from the Code pursuant to 

section 760g of this title, which provided for the expira-

tion of the President’s authority under those sections 

on Sept. 30, 1981. 

AMENDMENTS 

1976—Subsec. (c). Pub. L. 94–385 added subsec. (c). 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 765. Transfer of functions 

(a) Functions of Secretary and Department of 
the Interior 

There are hereby transferred to and vested in 
the Administrator all functions of the Secretary 
of the Interior, the Department of the Interior, 
and officers and components of that Depart-
ment— 

(1) as relate to or are utilized by the Office 
of Petroleum Allocation; 

(2) as relate to or are utilized by the Office 
of Energy Conservation; 

(3) as relate to or are utilized by the Office 
of Energy Data and Analysis; and 

(4) as relate to or are utilized by the Office 
of Oil and Gas. 

(b) Functions of Chairman and Executive Direc-
tor of Cost of Living Council 

There are hereby transferred to and vested in 
the Administrator all functions of the Chairman 
of the Cost of Living Council, the Executive Di-
rector of the Cost of Living Council, and the 
Cost of Living Council, and officers and compo-
nents thereof, as relate to or are utilized by the 
Energy Division of the Cost of Living Council. 

(Pub. L. 93–275, § 6, May 7, 1974, 88 Stat. 100.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

ABOLITION OF COST OF LIVING COUNCIL 

Cost of Living Council abolished July 1, 1974, by Ex. 

Ord. No. 11788, § 1, June 18, 1974, 39 F.R. 22113. 

§ 766. Administrative provisions 

(a) Rules, regulations, and procedures; Environ-
mental Protection Agency, notification; qual-
ity of environment, publication of comments; 
emergency preclusion of review by Environ-
mental Protection Agency 

The Administrator may promulgate such 
rules, regulations, and procedures as may be 
necessary to carry out the functions vested in 
him: Provided, That: 

(1) The Administrator shall, before promul-
gating proposed rules, regulations, or policies 
affecting the quality of the environment, pro-
vide a period of not less than five working 
days during which the Administrator of the 
Environmental Protection Agency may pro-
vide written comments concerning the impact 
of such rules, regulations, or policies on the 
quality of the environment. Such comments 
shall be published together with publication of 
notice of the proposed action. 

(2) The review required by paragraph (1) of 
this subsection may be waived for a period of 
fourteen days if there is an emergency situa-
tion which, in the judgment of the Adminis-
trator, requires making effective the action 
proposed to be taken at a date earlier than 
would permit the Administrator of the Envi-
ronmental Protection Agency the five working 
days opportunity for prior comment required 
by paragraph (1). Notice of any such waiver 
shall be given to the Administrator of the En-
vironmental Protection Agency and filed with 
the Federal Register with the publication of 
notice of proposed or final agency action and 
shall include an explanation of the reasons for 
such waiver, together with supporting data 
and a description of the factual situation in 
such detail as the Administrator determines 
will apprise such agency and the public of the 
reasons for such waiver. 

The review required by paragraphs (1) and (2) of 
this subsection may be waived for a period of 
fourteen days if there is an emergency situation 
which, in the judgment of the Administrator, re-
quires immediate action. 

(b) Adjustments; procedures respecting applica-
tion and operation; judicial review 

Any officer or agency authorized to issue any 
rule or regulation, or any order having the ap-
plicability and effect of a rule as defined in sec-
tion 551(4) of title 5, pursuant to this chapter 
shall provide for the making of such adjust-
ments, consistent with the other purposes of 
this chapter, as may be necessary to prevent 
special hardship, inequity, or unfair distribution 
of burdens and shall, by rule, establish proce-
dures which are available to any person for the 
purpose of seeking an interpretation, modifica-
tion, rescission of, exception to, or exemption 
from, such rules, regulations, and orders. Such 
officer or agency shall, within ninety days after 
August 14, 1976, establish criteria and guidelines 
by which such special hardship, inequity, or un-
fair distribution of burdens shall be evaluated. 
Such officer or agency shall additionally insure 
that each decision on any application or peti-
tion requesting an adjustment shall specify the 
standards of hardship, inequity, or unfair dis-
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tribution of burden by which any disposition 
was made, and the specific application of such 
standards to the facts contained in any such ap-
plication or petition. If any person is aggrieved 
or adversely affected by a denial of a request for 
adjustment under the preceding sentences, he 
may request a review of such denial by the agen-
cy and may obtain judicial review in accordance 
with subsection (c) of this section when such a 
denial becomes final. The agency shall, by rule, 
establish appropriate procedures, including a 
hearing when requested, for review of a denial, 
and where deemed advisable by the agency, for 
considering other requests for action under this 
paragraph, except that no review of a denial 
under this subparagraph shall be controlled by 
the same officer denying the adjustment pursu-
ant to this subparagraph. 

(c) Judicial review of administrative rulemaking; 
filing of petition in United States Court of 
Appeals 

Judicial review of administrative rulemaking 
of general and national applicability done under 
this chapter, except that done pursuant to the 
Emergency Petroleum Allocation Act of 1973 [15 
U.S.C. 751 et seq.],1 may be obtained only by fil-
ing a petition for review in the United States 
Court of Appeals for the District of Columbia 
within thirty days from the date of promulga-
tion of any such rule, regulation, or order, and 
judicial review of administrative rulemaking of 
general, but less than national, applicability 
done under this chapter, except that done pursu-
ant to the Emergency Petroleum Allocation Act 
of 1973,1 may be obtained only by filing a peti-
tion for review in the United States Court of Ap-
peals for the appropriate circuit within thirty 
days from the date of promulgation of any such 
rule, regulation, or order, the appropriate cir-
cuit being defined as the circuit which contains 
the area or the greater part of the area within 
which the rule, regulation, or order is to have 
effect. 

(d) to (k) Repealed or Redesignated. Pub. L. 
95–91, title VII, § 709(a)(2)(B), (C), (F), (G), 
Aug. 4, 1977, 91 Stat. 608 

(l) Authority and responsibility of General Coun-
sel 

Effective beginning July 1, 1977, amounts au-
thorized to be appropriated under this chapter 
or any other Act shall not be available for the 
payment of salaries and other expenses with re-
spect to any office of regional counsel of the Ad-
ministration unless such office is under the di-
rect supervision and control of the General 
Counsel of the Administration. 

(Pub. L. 93–275, § 7, May 7, 1974, 88 Stat. 100; Pub. 
L. 94–385, title I, §§ 103–106, Aug. 14, 1976, 90 Stat. 
1127–1129; Pub. L. 95–70, § 8, July 21, 1977, 91 Stat. 
277; Pub. L. 95–91, title VII, § 709(a)(2), Aug. 4, 
1977, 91 Stat. 607.) 

REFERENCES IN TEXT 

The Emergency Petroleum Allocation Act of 1973, re-

ferred to in subsec. (c), is Pub. L. 93–159, Nov. 27, 1973, 

87 Stat. 628, as amended, which was classified generally 

to chapter 16A (§ 751 et seq.) of this title, was omitted 

from the Code pursuant to section 760g of this title, 

which provided for the expiration of the President’s au-

thority under that chapter on Sept. 30, 1981. 

AMENDMENTS 

1977—Subsec. (a). Pub. L. 95–91, § 709(a)(2)(A), struck 

out subsec. (a) provisions: for appointment, employ-

ment, and compensation of officers and employees; for 

prescription of their authority and duties; for place-

ment of specified number of positions in GS–16, 17, and 

18 and making competitive service provisions inap-

plicable to a limited number of such positions; and 

making classification standards and procedures appli-

cable to the authority provided for in this section and 

for duration of such authority; and redesignated sub-

sec. (c) as (a). 
Subsec. (b). Pub. L. 95–91, § 709(a)(2)(A), (C)–(E), struck 

out subsec. (b) provisions respecting employment and 

compensation of experts and consultants, redesignated 

subsec. (i)(1)(D) as (b), and substituted therein ‘‘any 

rule or regulation, or any order having the applicabil-

ity and effect of a rule as defined in section 551(4) of 

title 5 pursuant to this chapter’’ for ‘‘the rules, regula-

tions, or orders described in paragraph (A)’’ and ‘‘sub-

section (c) of this section’’ for ‘‘paragraph (2) of this 

subsection’’. 
Subsec. (c). Pub. L. 95–91, § 709(a)(2)(F), redesignated 

subsec. (i)(2)(A) as (c). Former subsec. (c) redesignated 

(a). 
Subsecs. (d) to (h). Pub. L. 95–91, § 709(a)(2)(B), struck 

out subsecs. (d) to (h) relating to: interagency coopera-

tion and reimbursement; seal and judicial notice; ac-

ceptance of gifts; contract authority; and performance 

of other necessary activities. 
Subsec. (i)(1)(A) to (C). Pub. L. 95–91, § 709(a)(2)(C), 

struck out subpar. (A) to (C) provisions relating to: ap-

plication of subch. II of ch. 5 of title 5 to rules, regula-

tions, or orders issued under this chapter; publication 

of notice of proposed rules, regulations, or orders in the 

Federal Register and opportunity for comment and 

waiver of the requirements when warranted by consid-

erations of public health, safety, or welfare; and oppor-

tunity for oral presentation of views, data, and argu-

ments where rules, regulations, or orders are likely to 

have a substantial impact on the Nation’s economy or 

large numbers of individuals or businesses. 
Subsec. (i)(1)(D). Pub. L. 95–91, § 709(a)(2)(C), redesig-

nated subpar. (D) as subsec. (b). 
Subsec. (i)(E), (F). Pub. L. 95–91, § 709(a)(2)(C), struck 

out provisions of subpars. (E) and (F) providing for pub-

lic availability of internal rules and guidelines of the 

agency forming a basis for rules, regulations, or orders 

and agency opinions respecting determinations of re-

quests for exception or exemption from rules or orders; 

and procedures for holding hearings or oral presen-

tation of views with respect to rules or regulations the 

effects of which are confined to a single unit of local 

government or the residents thereof, a single geo-

graphic area within a State or the residents thereof, or 

a single State or the residents thereof. 
Subsec. (i)(2)(A). Pub. L. 95–91, § 709(a)(2)(F), redesig-

nated subpar. (A) as subsec. (c). 
Subsec. (i)(2)(B), (3). Pub. L. 95–91, § 709(a)(2)(F), (G), 

struck out par. (2)(B) provisions relating to jurisdiction 

of federal district courts, power of courts of competent 

jurisdiction to consider defenses, removal of cases rais-

ing constitutional defenses, and concurrent jurisdiction 

of cases or controversies arising under rules, regula-

tions, or orders of State or local government agencies; 

and par. (3) provisions relating to procedures for State 

or local government agencies. 
Subsecs. (j), (k). Pub. L. 95–91, § 709(a)(2)(G), struck 

out subsecs. (j) and (k) relating to information for inde-

pendent regulatory agencies and limitation on enforce-

ment authority of the Administrator. 
Subsec. (l). Pub. L. 95–70 added subsec. (l). 
1976—Subsec. (c). Pub. L. 94–385, § 103, struck out pro-

visions relating to review of rules, regulations and pro-

cedures by the Cost of Living Council and redistributed 

remaining provisions as pars. (1) and (2). 
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Subsec. (i)(1)(D). Pub. L. 94–385, § 104, inserted provi-

sions which require any officer or agency authorized to 

issue rules, regulations or orders to establish criteria 

and guidelines for evaluation of special hardship situa-

tions, to include in every decision the standards applied 

in the disposition of such situations, and requiring the 

hearing upon request of the aggrieved party to be heard 

by an officer other than the one denying the adjust-

ment. 
Subsec. (i)(1)(F). Pub. L. 94–385, § 105, added subpar. 

(F). 
Subsec. (k). Pub. L. 94–385, § 106, added subsec. (k). 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 767, 771, 780, 

790b of this title. 

§ 767. Transitional and savings provisions 

(a) Continuance of effective status 

All orders, determinations, rules, regulations, 
permits, contracts, certificates, licenses, and 
privileges— 

(1) which have been issued, made, granted, or 
allowed to become effective by the President, 
by any Federal department or agency or offi-
cial thereof, or by a court of competent juris-
diction, in the performance of functions which 
are transferred under this chapter, and 

(2) which are in effect at the time this chap-
ter takes effect, 

shall continue in effect according to their terms 
until modified, terminated, superseded, set 
aside, or revoked by the President, the Adminis-
trator, other authorized officials, a court of 
competent jurisdiction, or by operation of law. 

(b) Pending proceedings; orders, appeals, pay-
ments 

This chapter shall not affect any proceeding 
pending, at the time this chapter takes effect, 
before any department or agency (or component 
thereof) regarding functions which are trans-
ferred by this chapter; but such proceedings, to 
the extent that they relate to functions so 
transferred, shall be continued. Orders shall be 
issued in such proceedings, appeals (except as 
provided in section 766(i)(2) of this title) shall be 
taken therefrom, and payments shall be made 
pursuant to such orders, as if this chapter had 
not been enacted; and orders issued in any such 
proceedings shall continue in effect until modi-
fied, terminated, superseded, or revoked by a 
duly authorized official, by a court of competent 
jurisdiction, or by operation of law. Nothing in 
this subsection shall be deemed to prohibit the 
discontinuance or modification of any such pro-
ceeding under the same terms and conditions, 
and to the same extent, that such proceeding 
could have been discontinued if this chapter had 
not been enacted. 

(c) Commencement of suits before effective date 

Except as provided in subsection (e) of this 
section— 

(1) the provisions of this chapter shall not 
affect suits commenced prior to the date this 
chapter takes effect, and 

(2) in all such suits proceedings shall be had, 
appeals taken, and judgments rendered, in the 
same manner and effect as if this chapter had 
not been enacted. 

(d) Litigation; abatement prohibition; Federal 
parties 

No suit, action, or other proceeding com-
menced by or against any officer in his official 
capacity as an officer of any department or 
agency, functions of which are transferred by 
this chapter, shall abate by reason of the enact-
ment of this chapter. No cause of action by or 
against any department or agency, functions of 
which are transferred by this chapter, or by or 
against any officer thereof in his official capac-
ity shall abate by reason of the enactment of 
this chapter. Causes of actions, suits, actions, or 
other proceedings may be asserted by or against 
the United States or such official as may be ap-
propriate and, in any litigation pending when 
this chapter takes effect, the court may at any 
time, on its own motion or that of any party, 
enter any order which will give effect to the pro-
visions of this section. 

(e) Substitution of parties 

If, before the date on which this chapter takes 
effect, any department or agency, or officer 
thereof in his official capacity, is a party to a 
suit, and under this chapter any function of such 
department, agency, or officer is transferred to 
the Administrator, or any other official, then 
such suit shall be continued as if this chapter 
had not been enacted, with the Administrator, 
or other official as the case may be, substituted. 

(f) Judicial review; other requirements respect-
ing notices, hearings, action upon record, 
and administrative review; conflicting provi-
sions 

Final orders and actions of any official or 
component in the performance of functions 
transferred by this chapter shall be subject to 
judicial review to the same extent and in the 
same manner as if such orders or actions had 
been made or taken by the officer, department, 
agency, or instrumentality in the performance 
of such functions immediately preceding the ef-
fective date of this chapter. Any statutory re-
quirements relating to notices, hearings, action 
upon the record, or administrative review that 
apply to any function transferred or delegated 
by this chapter shall apply to the performance 
of those functions by the Administrator, or any 
officer or component of the Administration. In 
the event of any inconsistency between the pro-
visions of this subsection and section 766 of this 
title, the provisions of section 766 of this title 
shall govern. 

(g) References in other laws deemed references 
to transferee offices or officers 

With respect to any function transferred by 
this chapter and performed after the effective 
date of this chapter, reference in any other law 
to any department or agency, or any officer or 
office, the functions of which are so transferred, 
shall be deemed to refer to the Administration, 
Administrator, or other office or officers in 
which this chapter vests such functions. 



Page 905 TITLE 15—COMMERCE AND TRADE § 771 

(h) Presidential functions, authorities, and dele-
gations unaffected 

Nothing contained in this chapter shall be 
construed to limit, curtail, abolish, or terminate 
any function of the President which he had im-
mediately before the effective date of this chap-
ter; or to limit, curtail, abolish, or terminate 
his authority to perform such function; or to 
limit, curtail, abolish, or terminate his author-
ity to delegate, redelegate, or terminate any 
delegations of functions. 

(i) References to other provisions deemed ref-
erences to such provisions as amended or 
supplemented 

Any reference in this chapter to any provision 
of law shall be deemed to include, as appro-
priate, references thereto as now or hereafter 
amended or supplemented. 

(Pub. L. 93–275, § 8, May 7, 1974, 88 Stat. 103.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 768. Repealed. Pub. L. 95–91, title VII, 
§ 709(a)(1), Aug. 4, 1977, 91 Stat. 607 

Section, Pub. L. 93–275, § 9, May 7, 1974, 88 Stat. 105, 

related to incidental transfers of personnel, assets, li-

abilities, contracts, etc., by the Director of the Office 

of Management and Budget necessary and appropriate 

to accomplish the intent and purpose of this chapter. 

§ 769. Definitions 

As used in this chapter— 
(1) any reference to ‘‘function’’ or ‘‘func-

tions’’ shall be deemed to include references to 
duty, obligation, power, authority, respon-
sibility, right, privilege, and activity, or the 
plural thereof, as the case may be; and 

(2) any reference to ‘‘perform’’ or ‘‘perform-
ance’’, when used in relation to functions, 
shall be deemed to include the exercise of 
power, authority, rights, and privileges. 

(Pub. L. 93–275, § 10, May 7, 1974, 88 Stat. 105.) 

§ 770. Appointments 

(a) Interim funds 

Funds available to any department or agency 
(or any official or component thereof), and law-
fully authorized for any of the specific functions 
which are transferred to the Administrator by 
this chapter, may, with the approval of the 
President, be used to pay the compensation and 
expenses of any officer appointed pursuant to 
this chapter until such times as funds for that 
purpose are otherwise available. 

(b) Interim appointments 

In the event that any officer required by this 
chapter to be appointed by and with the advice 
and consent of the Senate shall not have entered 
upon office on the effective date of this chapter, 
the President may designate any officer, whose 
appointment was required to be made by and 
with the advice and consent of the Senate and 
who was such an officer immediately prior to 

the effective date of this chapter, or any officer 
who was performing essentially the same func-
tions immediately prior to the effective date of 
this chapter to act in such office until the office 
is filled as provided in this chapter: Provided, 
That any officer acting pursuant to the provi-
sions of this subsection may act no longer than 
a period of thirty days unless during such period 
his appointment as such an officer is submitted 
to the Senate for its advice and consent. 

(c) Nontemporary personnel; transferee rights 
for one year 

Transfer of nontemporary personnel pursuant 
to this chapter shall not cause any such em-
ployee to be separated or reduced in grade or 
compensation, except for cause, for one year 
after such transfer. 

(d) Compensation of new position at not less 
than provided for in Executive Schedule for 
previous position in cases of appointees 
without break in service 

Any person who, on the effective date of this 
chapter, held a position compensated in accord-
ance with the Executive Schedule prescribed in 
chapter 53 of title 5, and who, without a break in 
service, is appointed in the Administration to a 
position having duties comparable to those per-
formed immediately preceding his appointment, 
shall continue to be compensated in his new po-
sition at not less than the rate provided for his 
previous position. 

(Pub. L. 93–275, § 11, May 7, 1974, 88 Stat. 105.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 771. Comptroller General, powers and duties 

(a) Scope of activities; monitoring activity; data 
to Comptroller General from Administration; 
reports and recommendations to Congress 

For the duration of this chapter, the Comp-
troller General of the United States shall mon-
itor and evaluate the operations of the Adminis-
tration including its reporting activities. The 
Comptroller General shall (1) conduct studies of 
existing statutes and regulations governing the 
Administration’s programs; (2) review the poli-
cies and practices of the Administration; (3) re-
view and evaluate the procedures followed by 
the Administrator in gathering, analyzing, and 
interpreting energy statistics, data, and infor-
mation related to the management and con-
servation of energy, including but not limited to 
data related to energy costs, supply, demand, in-
dustry structure, and environmental impacts; 
and (4) evaluate particular projects or programs. 
The Comptroller General shall have access to 
such data within the possession or control of the 
Administration from any public or private 
source whatever, notwithstanding the provisions 
of any other law, as are necessary to carry out 
his responsibilities under this chapter and shall 
report to the Congress at such times as he deems 
appropriate with respect to the Administra-
tion’s programs, including his recommendations 
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for modifications in existing laws, regulations, 
procedures, and practices. 

(b) Access to material and written energy infor-
mation from owners or operators of facilities 
or business premises engaged in energy mat-
ters; scope of information 

The Comptroller General or any of his author-
ized representatives in carrying out his respon-
sibilities under this section may request access 
to any books, documents, papers, statistics, 
data, records, and information of any person 
owning or operating facilities or business prem-
ises who is engaged in any phase of energy sup-
ply or major energy consumption, where such 
material relates to the purposes of this chapter, 
including but not limited to energy costs, de-
mand, supply, industry structure, and environ-
mental impacts. The Comptroller General may 
request such person to submit in writing such 
energy information as the Comptroller General 
may prescribe. 

(c) Access to material and information from re-
cipients of Federal funds or assistance under 
Federal transactions 

The Comptroller General of the United States, 
or any of his duly authorized representatives, 
shall have access to and the right to examine 
any books, documents, papers, records, or other 
recorded information of any recipients of Fed-
eral funds or assistance under contracts, leases, 
cooperative agreements, or other transactions 
entered into pursuant to subsection (d) or (g) of 
section 766 1 of this title which in the opinion of 
the Comptroller General may be related or per-
tinent to such contracts, leases, cooperative 
agreements, or similar transactions. 

(d) Subpenas; committee resolution; issuance; 
production of evidence 

To assist in carrying out his responsibilities 
under this section, the Comptroller General 
may, with the concurrence of a duly established 
committee of Congress having legislative or in-
vestigative jurisdiction over the subject matter 
and upon the adoption of a resolution by such a 
committee which sets forth specifically the 
scope and necessity therefor, and the specific 
identity of those persons from whom informa-
tion is sought, sign and issue subpenas requiring 
the production of the books, documents, papers, 
statistics, data, records, and information re-
ferred to in subsection (b) of this section. 

(e) Enforcement of subpenas; jurisdiction; order 
for production of evidence; contempt 

In case of disobedience to a subpena issued 
under subsection (d) of this section, the Comp-
troller General may invoke the aid of any dis-
trict court of the United States in requiring the 
production of the books, documents, papers, sta-
tistics, data, records, and information referred 
to in subsection (b) of this section. Any district 
court of the United States within the jurisdic-
tion where such person is found or transacts 
business may, in case of contumacy or refusal to 
obey a subpena issued by the Comptroller Gen-
eral, issue an order requiring such person to 
produce the books, documents, papers, statis-

tics, data, records, or information; and any fail-
ure to obey such order of the court shall be pun-
ished by the court as a contempt thereof. 

(f) Availability to public of reports submitted to 
Congress; prohibited disclosures: confiden-
tial information and trade secrets; preserva-
tion of confidentiality in disclosures to Gov-
ernment 

Reports submitted by the Comptroller General 
to the Congress pursuant to this section shall be 
available to the public at reasonable cost and 
upon identifiable request. The Comptroller Gen-
eral may not disclose to the public any informa-
tion which concerns or relates to a trade secret 
or other matter referred to in section 1905 of 
title 18, except that such information shall be 
disclosed by the Comptroller General or the Ad-
ministrator, in a manner designed to preserve 
its confidentiality— 

(1) to other Federal Government depart-
ments, agencies, and officials for official use 
upon request; 

(2) to committees of Congress upon request; 
and 

(3) to a court in any judicial proceeding 
under court order. 

(Pub. L. 93–275, § 12, May 7, 1974, 88 Stat. 106.) 

REFERENCES IN TEXT 

Subsections (d) and (g) of section 766 of this title, re-

ferred to in subsec. (c), were repealed by Pub. L. 95–91, 

title VII, § 709(a)(2)(B), Aug. 4, 1977, 91 Stat. 608. 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

Functions of Comptroller General of United States 

under this section made applicable with respect to 

monitoring and evaluation of all functions and activi-

ties of Department of Energy by section 7137 of Title 42. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 sections 6892, 

7137. 

§ 772. Administrator’s information-gathering 
power 

(a) Comprehensive and particular energy infor-
mation; categorical groupings; monitoring 
activity and policy guidance 

The Administrator shall collect, assemble, 
evaluate, and analyze energy information by 
categorical groupings, established by the Ad-
ministrator, of sufficient comprehensiveness and 
particularity to permit fully informed monitor-
ing and policy guidance with respect to the exer-
cise of his functions under this chapter. 

(b) Information and data to Administrator from 
owners or operators of facilities or business 
premises engaged in energy matters 

All persons owning or operating facilities or 
business premises who are engaged in any phase 
of energy supply or major energy consumption 
shall make available to the Administrator such 
information and periodic reports, records, docu-
ments, and other data, relating to the purposes 
of this chapter, including full identification of 
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all data and projections as to source, time, and 
methodology of development, as the Adminis-
trator may prescribe by regulation or order as 
necessary or appropriate for the proper exercise 
of functions under this chapter. 

(c) General or special orders for filing reports or 
answers in writing to specific questions, sur-
veys, or questionnaires; oath or otherwise; 
filing period 

The Administrator may require, by general or 
special orders, any person engaged in any phase 
of energy supply or major energy consumption 
to file with the Administrator in such form as 
he may prescribe, reports or answers in writing 
to such specific questions, surveys, or question-
naires as may be necessary to enable the Admin-
istrator to carry out his functions under this 
chapter. Such reports and answers shall be made 
under oath, or otherwise, as the Administrator 
may prescribe, and shall be filed with the Ad-
ministrator within such reasonable period as he 
may prescribe. 

(d) Investigations, physical inspections, inven-
tories and samples, copies, and interroga-
tions 

The Administrator, to verify the accuracy of 
information he has received or otherwise to ob-
tain information necessary to perform his func-
tions under this chapter, is authorized to con-
duct investigations, and in connection there-
with, to conduct, at reasonable times and in a 
reasonable manner, physical inspections at en-
ergy facilities and business premises, to inven-
tory and sample any stock of fuels or energy 
sources therein, to inspect and copy records, re-
ports, and documents from which energy infor-
mation has been or is being compiled, and to 
question such persons as he may deem nec-
essary. 

(e) Subpenas; attendance and testimony of wit-
nesses; production of evidence; enforcement; 
judicial orders; contempt 

(1) The Administrator, or any of his duly au-
thorized agents, shall have the power to require 
by subpena the attendance and testimony of wit-
nesses, and the production of all information, 
documents, reports, answers, records, accounts, 
papers, and other data and documentary evi-
dence which the Administrator is authorized to 
obtain pursuant to this section. 

(2) Any appropriate United States district 
court may, in case of contumacy or refusal to 
obey a subpena issued pursuant to this section, 
issue an order requiring the party to whom such 
subpena is directed to appear before the Admin-
istration and to give testimony touching on the 
matter in question, or to produce any matter de-
scribed in paragraph (1) of this subsection, and 
any failure to obey such order of the court may 
be punished by such court as a contempt there-
of. 

(f) Federal information concerning energy re-
sources on Federal lands; scope of informa-
tion 

The Administrator shall collect from depart-
ments, agencies and instrumentalities of the ex-
ecutive branch of the Government (including 
independent agencies), and each such depart-

ment, agency, and instrumentality is authorized 
and directed to furnish, upon his request, infor-
mation concerning energy resources on lands 
owned by the Government of the United States. 
Such information shall include, but not be lim-
ited to, quantities of reserves, current or pro-
posed leasing agreements, environmental con-
siderations, and economic impact analyses. 

(g) Maintenance of records and accounts 

With respect to any person who is subject to 
any rule, regulation, or order promulgated by 
the Administrator or to any provision of law the 
administration of which is vested in or trans-
ferred or delegated to the Administrator, the 
Administrator may require, by rule, the keeping 
of such accounts or records as he determines are 
necessary or appropriate for determining com-
pliance with such rule, regulation, order, or any 
applicable provision of law. 

(h) Alleviation of reporting burdens for small 
businesses 

In exercising his authority under this chapter 
and any other provision of law relating to the 
collection of energy information, the Adminis-
trator shall take into account the size of busi-
nesses required to submit reports with the Ad-
ministrator so as to avoid, to the greatest ex-
tent practicable, overly burdensome reporting 
requirements on small marketers and distribu-
tors of petroleum products and other small busi-
ness concerns required to submit reports to the 
Administrator. 

(i) Penalties for failure to file information 

Any failure to make information available to 
the Administrator under subsection (b) of this 
section, any failure to comply with any general 
or special order under subsection (c) of this sec-
tion, or any failure to allow the Administrator 
to act under subsection (d) of this section shall 
be subject to the same penalties as any violation 
of section 796 of this title or any rule, regula-
tion, or order issued under such section. 

(Pub. L. 93–275, § 13, May 7, 1974, 88 Stat. 107; Pub. 
L. 94–385, title I, §§ 107, 108, Aug. 14, 1976, 90 Stat. 
1129.) 

AMENDMENTS 

1976—Subsecs. (g), (h). Pub. L. 94–385, § 107, added sub-

secs. (g) and (h). 

Subsec. (i). Pub. L. 94–385, § 108, added subsec. (i). 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 774, 790, 3418, 

4504 of this title; title 42 section 6274. 

§ 773. Public disclosure of information 

(a) Analyses, data, information, reports, and 
summaries; objectives of disclosure 

The Administrator shall make public, on a 
continuing basis, any statistical and economic 
analyses, data, information, and whatever re-
ports and summaries are necessary to keep the 
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public fully and currently informed as to the na-
ture, extent, and projected duration of shortages 
of energy supplies, the impact of such shortages, 
and the steps being taken to minimize such im-
pacts. 

(b) Freedom of Information Act applicable; dis-
closure of confidential information or trade 
secrets; disclosure of matter included in pub-
lic annual reports to Securities and Ex-
change Commission and matter excepted 
from such disclosure 

Subject to the provisions of this chapter, sec-
tion 552 of title 5 shall apply to public disclosure 
of information by the Administrator: Provided, 
That notwithstanding said section, the provi-
sions of section 1905 of title 18, or any other pro-
vision of law, (1) all matters reported to, or 
otherwise obtained by, any person exercising au-
thority under this chapter containing trade se-
crets or other matter referred to in section 1905 
of title 18, may be disclosed to other persons au-
thorized to perform functions under this chapter 
solely to carry out the purposes of the chapter, 
or when relevant in any proceeding under this 
chapter, and (2) the Administrator shall disclose 
to the public, at a reasonable cost, and upon a 
request which reasonably describes the matter 
sought, any matter of the type which could not 
be excluded from public annual reports to the 
Securities and Exchange Commission pursuant 
to section 78m or 78o(d) of this title by a busi-
ness enterprise exclusively engaged in the man-
ufacture or sale of a single product, unless such 
matter concerns or relates to the trade secrets, 
processes, operations, style of work, or appara-
tus of a business enterprise. 

(c) Guidelines and procedures for handling infor-
mation pertaining to individuals; access of 
individuals to such personal information 

To protect and assure privacy of individuals 
and confidentiality of personal information, the 
Administrator is directed to establish guidelines 
and procedures for handling any information 
which the Administration obtains pertaining to 
individuals. He shall provide, to the extent prac-
ticable, in such guidelines and procedures a 
method for allowing any such individual to gain 
access to such information pertaining to him-
self. 

(Pub. L. 93–275, § 14, May 7, 1974, 88 Stat. 108.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 6274. 

§ 774. Reports and recommendations 

(a) Administrator’s initial submittal to President 
and Congress 

Not later than one year after the effective 
date of this chapter, the Administrator shall 
submit a report to the President and Congress 
which will provide a complete and independent 
analysis of actual oil and gas reserves and re-

sources in the United States and its Outer Con-
tinental Shelf, as well as of the existing produc-
tive capacity and the extent to which such ca-
pacity could be increased for crude oil and each 
major petroleum product each year for the next 
ten years through full utilization of available 
technology and capacity. The report shall also 
contain the Administration’s recommendations 
for improving the utilization and effectiveness 
of Federal energy data and its manner of collec-
tion. The data collection and analysis portion of 
this report shall be prepared by the Federal 
Trade Commission for the Administration. Un-
less specifically prohibited by law, all Federal 
agencies shall make available estimates, statis-
tics, data and other information in their files 
which, in the judgment of the Commission or 
Administration, are necessary for the purposes 
of this subsection. 

(b) Administrator’s annual report to Congress; 
contents 

The Administrator shall prepare and submit 
directly to the Congress and the President every 
year after May 7, 1974, a report which shall in-
clude— 

(1) a review and analysis of the major ac-
tions taken by the Administrator; 

(2) an analysis of the impact these actions 
have had on the Nation’s civilian require-
ments for energy supplies for materials and 
commodities; 

(3) a projection of the energy supply for the 
midterm and long term for each of the major 
types of fuel and the potential size and impact 
of any anticipated shortages, including recom-
mendations for measures to— 

(A) minimize deficiencies of energy sup-
plies in relation to needs; 

(B) maintain the health and safety of citi-
zens; 

(C) maintain production and employment 
at the highest feasible level; 

(D) equitably share the burden of short-
ages among individuals and business firms; 
and 

(E) minimize any distortion of voluntary 
choices of individuals and firms; 

(4) a summary listing of all recipients of 
funds and the amount thereof within the pre-
ceding period; and 

(5) a summary listing of information-gather-
ing activities conducted under section 772 of 
this title. 

(6) an analysis of the energy needs of the 
United States and the methods by which such 
needs can be met, including both tax and 
nontax proposals and energy conservation 
strategies. 

In the first annual report submitted after Au-
gust 14, 1976, the Administrator shall include in 
such report with respect to the analysis referred 
to in paragraph (6) a specific discussion of the 
utility and relative benefits of employing a Btu 
tax as a means for obtaining national energy 
goals. 

(c) Citizen fuel use; summer guidelines 

Not later than thirty days after the effective 
date of this chapter, the Administrator shall 
issue preliminary summer guidelines for citizen 
fuel use. 
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(d) Administrator’s interim reports to Congress 

The Administrator shall provide interim re-
ports to the Congress from time to time and 
when requested by committees of Congress. 

(e) Energy needs analysis; time for submission; 
contents; continuation of analysis after ter-
mination of Administration 

The analysis referred to in subsection (b)(6) of 
this section shall include, for each of the next 
five fiscal years following the year in which the 
annual report is submitted and for the tenth fis-
cal year following such year— 

(1) the effect of various conservation pro-
grams on such energy needs; 

(2) the alternate methods of meeting the en-
ergy needs identified in such annual report 
and of— 

(A) the relative capital and other eco-
nomic costs of each such method; 

(B) the relative environmental, national 
security, and balance-of-trade risks of each 
such method; 

(C) the other relevant advantages and dis-
advantages of each such method; and 

(3) recommendations for the best method or 
methods of meeting the energy needs identi-
fied in such annual report and for legislation 
needed to meet those needs. 

Notwithstanding the termination of this chap-
ter, the President shall designate an appropriate 
Federal agency to conduct the analysis specified 
in subsection (b)(6) of this section. 

(Pub. L. 93–275, § 15, May 7, 1974, 88 Stat. 108; Pub. 
L. 94–385, title I, § 109(a)–(c), Aug. 14, 1976, 90 
Stat. 1130.) 

REFERENCES IN TEXT 

For effective date of this chapter, referred to in sub-

secs. (a) and (c), see Effective and Termination Dates 

note set out under section 761 of this title. 

AMENDMENTS 

1976—Subsec. (a). Pub. L. 94–385, § 109(a), redesignated 

subsec. (b) as (a) and struck out former subsec. (a) re-

lating to submission of a report by the President to 

Congress with recommendations for disposition, con-

tinuation, or reorganization of Energy Administration 

and organization of the Federal Government for the 

management of energy and natural resources policies 

and programs. 

Subsec. (b). Pub. L. 94–385, § 109(a)(2), (b), redesignated 

subsec. (c) as (b) and added par. (6) and provisions re-

quiring Administrator to include in report a discussion 

on benefits of employing a utility and Btu tax as a 

means for obtaining national energy goals. Former sub-

sec. (b) redesignated (a). 

Subsecs. (c) to (e). Pub. L. 94–385, § 109(a)(2), (c), redes-

ignated subsecs. (c) to (e) as (b) to (d), respectively, and 

added new subsec. (e). 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 sections 5819, 

7267. 

§ 775. Sex discrimination; enforcement; other 
legal remedies 

No individual shall on the grounds of sex be 
excluded from participation in, be denied the 
benefits of, or be subjected to discrimination 
under any program or activity carried on or re-
ceiving Federal assistance under this chapter. 
This provision will be enforced through agency 
provisions and rules similar to those already es-
tablished, with respect to racial and other dis-
crimination, under title VI of the Civil Rights 
Act of 1964 [42 U.S.C. 2000d et seq.]. However, 
this remedy is not exclusive and will not preju-
dice or remove any other legal remedies avail-
able to any individual alleging discrimination. 

(Pub. L. 93–275, § 16, May 7, 1974, 88 Stat. 109.) 

REFERENCES IN TEXT 

The Civil Rights Act of 1964, referred to in text, is 

Pub. L. 88–352, July 2, 1964, 78 Stat. 241, as amended. 

Title VI of the Civil Rights Act of 1964 is classified to 

subchapter V (§ 2000d et seq.) of chapter 21 of Title 42, 

The Public Health and Welfare. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 2000a of Title 42 and Tables. 

§ 776. Repealed. Pub. L. 105–28, § 2(b)(2), July 18, 
1997, 111 Stat. 245 

Section, Pub. L. 93–275, § 17, May 7, 1974, 88 Stat. 110, 

related to composition and manner of meeting of 

boards, task forces, commissions, committees, or simi-

lar groups not composed entirely of full-time Govern-

ment employees, established or utilized by Adminis-

trator. 

§ 777. Economic analysis of proposed actions 

(a) Scope of analysis 

In carrying out the provisions of this chapter, 
the Administrator shall, to the greatest extent 
practicable, insure that the potential economic 
impacts of proposed regulatory and other ac-
tions are evaluated and considered, including 
but not limited to an analysis of the effect of 
such actions on— 

(1) the fiscal integrity of State and local 
governments; 

(2) vital industrial sectors of the economy; 
(3) employment, by industrial and trade sec-

tors, as well as on a national, regional, State, 
and local basis; 

(4) the economic vitality of regional, State, 
and local areas; 

(5) the availability and price of consumer 
goods and services; 

(6) the gross national product; 
(7) low and middle income families as de-

fined by the Bureau of Labor Statistics; 
(8) competition in all sectors of industry; 

and 
(9) small business. 

(b) Conservation measures 

The Administrator shall develop analyses of 
the economic impact of various conservation 
measures on States or significant sectors there-
of, considering the impact on both energy for 
fuel and energy as feed stock for industry. 

(c) Explicit analyses; interagency cooperation; 
other review and cause of action provisions 

Such analyses shall, wherever possible, be 
made explicit, and to the extent possible, other 
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Federal agencies and agencies of State and local 
governments which have special knowledge and 
expertise relevant to the impact of proposed reg-
ulatory or other actions shall be consulted in 
making the analyses and all Federal agencies 
are authorized and directed to cooperate with 
the Administrator in preparing such analyses: 
Provided, That the Administrator’s actions pur-
suant to this section shall not create any right 
of review or cause of action except as would 
otherwise exist under other provisions of law. 

(d) Monitoring economic impact of energy ac-
tions; report and recommendations to Con-
gress 

The Administrator, together with the Sec-
retaries of Labor and Commerce, shall monitor 
the economic impact of any energy actions 
taken by the Administrator, and shall provide 
the Congress with an annual report on the im-
pact of the energy shortage and the Administra-
tor’s actions on employment and the economy. 
Such report shall contain recommendations as 
to whether additional Federal programs of em-
ployment and economic assistance should be put 
into effect to minimize the impact of the energy 
shortage and any actions taken. 

(e) Industrial or regional discrimination; equal 
bearing of costs and burdens of meeting en-
ergy shortages 

The Administrator shall formulate and imple-
ment regulatory and other actions in a manner 
(1) which does not unduly discriminate against 
any industry or any region of the United States; 
and (2) designed to insure that, to the greatest 
extent possible, the costs and burdens of meet-
ing energy shortages shall be borne equally by 
every sector and segment of the country and of 
the economy. 

(Pub. L. 93–275, § 18, May 7, 1974, 88 Stat. 110; Pub. 
L. 94–385, title I, § 109(d), Aug. 14, 1976, 90 Stat. 
1130.) 

AMENDMENTS 

1976—Subsec. (d). Pub. L. 94–385 substituted ‘‘an an-

nual report’’ for ‘‘a report every six months’’. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (d) of this section relating to providing an 

annual report to Congress on the impact of the energy 

shortage and the Administrator’s actions on employ-

ment and the economy, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 84 of House 

Document No. 103–7. 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 778. Management oversight review; report to 
Administrator 

The Administrator may, for a period not to ex-
ceed thirty days in any one calendar year, pro-
vide for the exercise or performance of a man-
agement oversight review with respect to the 
conduct of any Federal or State (with consent of 
the Governor) energy program conducted pursu-

ant to this chapter. Such review may be con-
ducted by contract or by any Federal depart-
ment or agency. A written report shall be sub-
mitted to the Administrator concerning the 
findings of the review. 

(Pub. L. 93–275, § 19, May 7, 1974, 88 Stat. 111.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 779. Coordination with, and technical assist-
ance to, State governments 

(a) Report to Congress and State governments: 
organization of Administration; report to the 
public, Congress and State governments; 
scope of nontechnical report; comments of 
State governments respecting rules, regula-
tions, or policies and programs; energy short-
ages, status reports; information clearing-
house 

The Administrator shall— 
(1) coordinate Federal energy programs and 

policies with such programs and policies of 
State governments by providing— 

(A) within sixty days of the effective date 
of this chapter, the Congress and State gov-
ernments with a report on the manner in 
which he has organized the Administration 
based upon the functions delegated by the 
President or assigned to the Administrator 
by this chapter or under the authority of 
other Acts; and 

(B) within one hundred and twenty days of 
the effective date of this chapter, the public, 
State governments, and all Members of the 
Congress with a report in nontechnical lan-
guage which— 

(i) describes the functions performed by 
the Administration; 

(ii) sets forth in detail the organization 
of the Administration, the location of its 
offices (including regional, State, and local 
offices), the names and phone numbers of 
Administration officials, and other appro-
priate information concerning the oper-
ation of the Administration; 

(iii) delineates the role that State, and 
Federal governments will or may perform 
in achieving the purposes of this chapter; 
and 

(iv) provides the public with a clear un-
derstanding of their duties and obliga-
tions, rights, and responsibilities under 
any of the programs or functions of the 
Administration; 

(2) before promulgating any rules, regula-
tions, or policies, and before establishing any 
programs under the authority of this chapter, 
provide, where practicable, a reasonable period 
in which State governments may provide writ-
ten comments if such rules, regulations, poli-
cies, or programs substantially affect the au-
thority or responsibility of such State govern-
ments; 

(3) provide, in accordance with the provi-
sions of this chapter, upon request, to State 
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governments all relevant information he pos-
sesses concerning the status and impact of en-
ergy shortages, the extent and location of 
available supplies and shortages of crude oil, 
petroleum products, natural gas, and coal, 
within the distribution area serving that par-
ticular State government; and 

(4) provide for a central clearinghouse for 
Federal agencies and State governments seek-
ing energy information and assistance from 
the Federal Government. 

(b) Technical assistance; task forces; con-
ferences: expenses of participation; model 
legislation; uniform criteria, procedures, and 
forms for grant or contract applications for 
State government energy proposals 

Pursuant to his responsibility under this sec-
tion, the Administrator shall— 

(1) provide technical assistance—including 
advice and consultation relating to State pro-
grams, and, where necessary, the use of task 
forces of public officials and private persons 
assigned to work with State governments—to 
assist State governments in dealing with en-
ergy problems and shortages and their impact 
and in the development of plans, programs, 
and policies to meet the problems and short-
ages so identified; 

(2) convene conferences of State and Federal 
officials, and such other persons as the Admin-
istrator designates, to promote the purposes of 
this chapter, and the Administrator is author-
ized to pay reasonable expenses incurred in 
the participation of individuals in such con-
ferences; 

(3) draft and make available to State govern-
ments model legislation with respect to State 
energy programs and policies; and 

(4) promote the promulgation of uniform cri-
teria, procedures, and forms for grant or con-
tract applications for energy proposals sub-
mitted by State governments. 

(Pub. L. 93–275, § 20, May 7, 1974, 88 Stat. 111.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 780. Office of Private Grievances and Redress 

(a) Establishment; director; statement of purpose 

The Administrator shall establish and main-
tain an Office of Private Grievances and Re-
dress, headed by a director, to receive and evalu-
ate petitions filed in accordance with subsection 
(b) of this section, and to make recommenda-
tions to the Administrator for appropriate ac-
tion. 

(b) Petition for special redress, relief, or other 
extraordinary assistance; nature of remedy 

Any person, adversely affected by any order, 
rule, or regulation issued by the Administrator 
in carrying out the functions assigned to him 
under this chapter, may petition the Adminis-
trator for special redress, relief, or other ex-
traordinary assistance, apart from, or in addi-
tion to, any right or privilege to seek redress of 
grievances provided in section 766 of this title. 

(c) Statement for annual report; recommenda-
tions to Congress 

The Administrator shall submit to the Sec-
retary for inclusion in the annual report re-
quired by section 7267 of title 42 a statement on 
the nature and number of the grievances which 
have been filed, and the action taken and relief 
provided, pursuant to this section; and he shall 
make recommendations to the Congress from 
time to time concerning legislative or adminis-
trative actions which may be taken to better as-
sist persons adversely affected by the energy 
shortages and to distribute more equitably the 
burdens resulting from any measures adopted, 
or actions taken, by him. 

(Pub. L. 93–275, § 21, May 7, 1974, 88 Stat. 112; Pub. 
L. 96–470, title II, § 203(h), Oct. 19, 1980, 94 Stat. 
2244.) 

AMENDMENTS 

1980—Subsec. (c). Pub. L. 96–470 substituted ‘‘submit 

to the Secretary for inclusion in the annual report re-

quired by section 7267 of title 42 a statement’’ for ‘‘re-

port quarterly to the Congress’’. 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 781. Comprehensive energy plan 

(a) Report to President and Congress; analytical 
justification; scope of analysis 

Pursuant and subject to the provisions and 
procedures set forth in this chapter, the Admin-
istrator shall, within six months from May 7, 
1974, develop and report to the Congress and the 
President a comprehensive plan designed to alle-
viate the energy shortage, for the time period 
covered by this chapter. Such plan shall be ac-
companied by full analytical justification for 
the actions proposed therein. Such analysis 
shall include, but not be limited to— 

(1) estimates of the energy savings of each 
action and of the program as a whole; 

(2) estimates of any windfall losses and gains 
to be experienced by corporations, industries, 
and citizens grouped by socioeconomic class; 

(3) estimates of the impact on supplies and 
consumption of energy forms consequent to 
such price changes as are or may be proposed; 
and 

(4) a description of alternative actions which 
the Administrator has considered together 
with a rationale in explanation of the rejec-
tion of any such alternatives in preference to 
the measures actually proposed. 

(b) Alterations; analytical justifications 

The Administrator may, from time to time, 
modify or otherwise alter any such plan, except 
that, upon request of an appropriate committee 
of the Congress, the Administrator shall supply 
analytical justifications for any such alter-
ations. 

(c) Monitoring activity 

The Administrator shall be responsible for 
monitoring any such plans as are implemented 



Page 912 TITLE 15—COMMERCE AND TRADE § 782 

with respect to their effectiveness in achieving 
the anticipated benefits. 

(Pub. L. 93–275, § 22, May 7, 1974, 88 Stat. 113.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 782. Petrochemical report to Congress 

(a) Scope of report 

Within ninety days after he has entered upon 
the office of Administrator or has been des-
ignated by the President to act in such office, 
the Administrator, or acting Administrator, as 
the case may be, with the assistance of the De-
partment of Commerce, the Cost of Living Coun-
cil, and the United States International Trade 
Commission shall, by written report, inform the 
Congress as to the— 

(1) effect of current petrochemical prices 
upon the current level of petrochemical ex-
ports, and export levels expected for 1975; 

(2) effect of current and expected 1975 petro-
chemical export levels upon domestic petro-
chemical raw materials and products available 
to petrochemical producers, converters, and 
fabricators currently and in 1975; 

(3) current contribution of petrochemical 
imports to domestic supplies and the expected 
contributions in 1975; 

(4) anticipated economic effects of current 
and expected 1975 levels of domestic supplies of 
petrochemicals upon domestic producers, con-
verters, and fabricators of petrochemical raw 
materials and products; and 

(5) exact nature, extent, and sources of data 
and other information available to the Federal 
Government regarding the matters set forth in 
paragraphs (1) through (4) of this subsection, 
including the exact nature, extent, and 
sources of such data and information utilized 
in connection with the report required by this 
subsection. 

(b) ‘‘Petrochemical’’ defined 

As used in this section, the term ‘‘petrochemi-
cal’’ includes organic chemicals, cyclic inter-
mediates, plastics and resins, synthetic fibers, 
elastomers, organic dyes, organic pigments, de-
tergents, surface active agents, carbon black 
and ammonia. 

(Pub. L. 93–275, § 23, May 7, 1974, 88 Stat. 113; Pub. 
L. 93–618, title I, § 171(b), Jan. 3, 1975, 88 Stat. 
2009.) 

AMENDMENTS 

1975—Subsec. (a). Pub. L. 93–618 substituted ‘‘United 

States International Trade Commission’’ for ‘‘United 

States Tariff Commission’’. 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

ABOLITION OF COST OF LIVING COUNCIL 

Cost of Living Council abolished July 1, 1974, by Ex. 

Ord. No. 11788, § 1, June 18, 1974, 39 FR 22113. 

§ 783. Hydroelectric generating facilities; lists, 
transmittal to Congress; construction sched-
ule and cost estimates for expedited con-
struction program; prospective accomplish-
ments from expedited completion of facili-
ties; statement of appropriated but not obli-
gated funds 

Within ninety days of the effective date of this 
chapter, the Administrator of the Federal En-
ergy Administration, in consultation with the 
Secretary of the Interior and the Secretary of 
the Army, shall— 

(1) transmit to the Congress— 
(A) a list of hydroelectric generating fa-

cilities and electric power transmission fa-
cilities which have been authorized for con-
struction by the Congress and which are not 
yet completed, and 

(B) a list of opportunities to increase the 
capacity of existing hydroelectric generat-
ing facilities, and 

(2) provide, for each such facility which is 
listed— 

(A) a construction schedule and cost esti-
mates for an expedited construction pro-
gram which would make the facility avail-
able for service at the earliest practicable 
date, and 

(B) a statement of the accomplishments 
which could be provided by the expedited 
completion of each facility and a statement 
of any funds which have been appropriated 
but not yet obligated. 

(Pub. L. 93–275, § 24, May 7, 1974, 88 Stat. 114.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 784. Exports of coal and refined petroleum 
products 

(a) File concerning export transactions, sales, ex-
changes or shipments: establishment and 
maintenance; scope of information 

The Administrator is authorized and directed 
to establish and maintain a file which shall con-
tain information concerning every transaction, 
sale, exchange or shipment involving the export 
from the United States to a foreign nation of 
coal, crude oil, residual oil or any refined petro-
leum product. Information to be included in the 
file shall be current and shall include, but shall 
not be limited to, the name of the exporter (in-
cluding the name or names of the holders of any 
beneficial interests), the volume and type of 
product involved in the export transaction, the 
manner of shipment and identification of the 
vessel or carrier, the destination, the name of 
the purchaser if a sale, exchange or other trans-
action is involved, and a statement of reasons 
justifying the export. 

(b) Information and report to committee of Con-
gress or head of Federal agency from Admin-
istrator; exception: disclosure detrimental to 
national security 

Upon request of any committee of Congress or 
the head of any Federal agency, the Adminis-
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trator shall promptly provide any information 
maintained in the file and a report thereon to 
such committee, or agency head, except where 
the President finds such disclosure to be det-
rimental to national security. 

(c) Information to Administrator from Federal 
agency 

Notwithstanding any other provision of law, 
any Federal agency which collects or has infor-
mation relevant to the functions required by 
this section shall make such information avail-
able to the Administrator. 

(d) Collection of independent information 

The Administrator shall not be required to 
collect independently information described in 
subsection (a) of this section if he can secure the 
information described in subsection (a) of this 
section from other Federal agencies and the in-
formation secured from such agencies is avail-
able to the Congress pursuant to a request under 
subsection (b) of this section. 

(Pub. L. 93–275, § 25, May 7, 1974, 88 Stat. 114; Pub. 
L. 94–385, title I, § 111, Aug. 14, 1976, 90 Stat. 1132.) 

AMENDMENTS 

1976—Subsec. (d). Pub. L. 94–385 added subsec. (d). 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 785. Foreign ownership; comprehensive review; 
sources of information; report to Congress; 
monitoring activity 

The Administrator shall conduct a comprehen-
sive review of foreign ownership of, influence on, 
and control of domestic energy sources and sup-
plies. Such review shall draw upon existing in-
formation, where available, and any independent 
investigation necessary by the Administration. 
The Administrator shall, on or before the expi-
ration of the one hundred and eighty day period 
following the effective date of this chapter, re-
port to the Congress in sufficient detail so as to 
apprise the Congress as to the extent and forms 
of such foreign ownership of, influence on, and 
control of domestic energy sources and supplies, 
and shall thereafter continue to monitor such 
ownership, influence and control. 

(Pub. L. 93–275, § 26, May 7, 1974, 88 Stat. 115.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 786. Repealed. Pub. L. 95–91, title VII, 
§ 709(a)(1), Aug. 4, 1977, 91 Stat. 607 

Section, Pub. L. 93–275, § 28, May 7, 1974, 88 Stat. 115, 

provided that upon termination of this chapter, any 

functions or personnel transferred by this chapter shall 

revert to the department, agency, or office from which 

they were transferred. 

§ 787. Project Independence Evaluation System 
documentation; access to model by Congress 
and public 

The Administrator of the Federal Energy Ad-
ministration shall— 

(1) submit to the Congress, not later than 
September 1, 1976, full and complete structural 
and parametric documentation, and not later 
than January 1, 1977, operating documenta-
tion, of the Project Independence Evaluation 
System computer model; 

(2) provide access to such model to rep-
resentatives of committees of the Congress in 
an expeditious manner; and 

(3) permit the use of such model on the com-
puter system maintained by the Federal En-
ergy Administration by any member of the 
public upon such reasonable terms and condi-
tions as the Administrator shall, by rule, pre-
scribe. Such rules shall provide that any mem-
ber of the public who uses such model may be 
charged a fair and reasonable fee, as deter-
mined by the Administrator, for using such 
model. 

(Pub. L. 93–275, § 31, as added Pub. L. 94–385, title 
I, § 113, Aug. 14, 1976, 90 Stat. 1132.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 788. Use of commercial standards 

(a) General notice of proposed rulemaking 

If any proposed rule by the Administrator con-
tains any commercial standards, or specifically 
authorizes or requires the use of any such stand-
ards, then any general notice of the proposed 
rulemaking shall— 

(1) identify, by name, the organization which 
promulgated such standards; and 

(2) state whether or not, in the judgment of 
the Administrator, such organization com-
plied with the requirements of subsection (b) 
of this section in the promulgation of such 
standards. 

(b) Promulgation of commercial standards 

An organization complies with the require-
ments of this subsection in promulgating any 
commercial standards if— 

(1) it gives interested persons adequate no-
tice of the proposed promulgation of the 
standards and an opportunity to participate in 
the promulgation process through the presen-
tation of their views in hearings or meetings 
which are open to the public; 

(2) the membership of the organization at 
the time of the promulgation of the standards 
is sufficiently balanced so as to allow for the 
effective representation of all interested per-
sons; 

(3) before promulgating such standards, it 
makes available to the public any records of 
proceedings of the organization, and any docu-
ments, letters, memorandums, and materials, 
relating to such standards; and 

(4) it has procedures allowing interested per-
sons to— 
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(A) obtain a reconsideration of any action 
taken by the organization relating to the 
promulgation of such standards, and 

(B) obtain a review of the standards (in-
cluding a review of the basis or adequacy of 
such standards). 

(c) Consultation with Attorney General and 
Chairman of Federal Trade Commission; im-
pact of rules on competition 

The Administrator shall not incorporate with-
in any rule, nor prescribe any rule specifically 
authorizing or requiring the use of, any com-
mercial standards unless he has consulted with 
the Attorney General and the Chairman of the 
Federal Trade Commission concerning the im-
pact of such standards on competition and nei-
ther such individual recommends against such 
incorporation or use. 

(d) Rules relating to Administration procure-
ment activities 

The foregoing provisions of this section shall 
not apply with respect to rules prescribed by the 
Administrator which relate to the procurement 
activities of the Administration. 

(e) Participation of Administration employees in 
organizations relating to promulgation of 
commercial standards 

Not later than 90 days after July 21, 1977, the 
Administrator shall prescribe, by rule, guide-
lines or criteria which set forth the extent to 
which, and the terms and conditions under 
which, employees of the Administration may 
participate in their official capacity in the ac-
tivities of any organization (which is not a Fed-
eral entity) which relate to the promulgation of 
commercial standards. Such guidelines and cri-
teria may allow for such participation if it is in 
the public interest and relates to the purposes of 
this chapter, but in no event may such employ-
ees who are participating in their official capac-
ity be allowed under such guidelines or criteria 
to vote on any matter relating to commercial 
standards. 

(f) ‘‘Commercial standards’’ defined 

As used in this section, the term ‘‘commercial 
standards’’ means— 

(1) specifications of materials; 
(2) methods of testing; 
(3) criteria for adequate performance or op-

eration; 
(4) model codes; 
(5) classification of components; 
(6) delineation of procedures or definition of 

terms; 
(7) measurement of quantity or quality for 

evaluating or referring to materials, products, 
systems, services, or practices; or 

(8) similar rules, procedures, requirements, 
or standards; 

which are promulgated by any organization 
which is not a Federal entity. For purposes of 
the preceding sentence, any revision by any such 
organization of any such rule, procedure, re-
quirement, or standard shall be considered to be 
the same as the promulgation of such standard. 

(Pub. L. 93–275, § 32, as added Pub. L. 95–70, § 9, 
July 21, 1977, 91 Stat. 278.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 789. Repealed. Pub. L. 104–106, div. D, title 
XLIII, § 4304(b)(2), Feb. 10, 1996, 110 Stat. 664 

Section, Pub. L. 93–275, § 33, as added Pub. L. 95–70, 

§ 10, July 21, 1977, 91 Stat. 279, related to organizational 

conflicts of interest of persons contracting to perform 

research, development, or evaluation activities or tech-

nical and management support services. 

EFFECTIVE DATE OF REPEAL 

For effective date and applicability of repeal, see sec-

tion 4401 of Pub. L. 104–106, set out as an Effective Date 

of 1996 Amendment note under section 251 of Title 41, 

Public Contracts. 

SUBCHAPTER II—OFFICE OF ENERGY 
INFORMATION AND ANALYSIS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 42 section 7135. 

§ 790. Establishment of Office of Energy Informa-
tion and Analysis 

(a) Director; appointment; qualifications 

(1) There is established within the Federal En-
ergy Administration an Office of Energy Infor-
mation and Analysis (hereinafter in this chapter 
referred to as the ‘‘Office’’) which shall be head-
ed by a Director who shall be appointed by the 
President, by and with the advice and consent of 
the Senate. 

(2) The Director shall be a person who, by rea-
son of professional background and experience, 
is specially qualified to manage an energy infor-
mation system. 

(b) Delegation of authority by Administrator 

The Administrator shall delegate (which dele-
gation may be on a nonexclusive basis as the 
Administrator may determine may be necessary 
to assure the faithful execution of his authori-
ties and responsibilities under law) the author-
ity vested in him under section 796 of this title 
and section 772 of this title and the Director 
may act in the name of the Administrator under 
section 797 of this title and section 772 of this 
title for the purpose of obtaining enforcement of 
the authorities delegated to him. 

(c) ‘‘Energy information’’ defined 

As used in this chapter the term ‘‘energy in-
formation’’ shall have the meaning described in 
section 796 of this title. 

(Pub. L. 93–275, § 51, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1135.) 

EFFECTIVE DATE 

Section 143 of Pub. L. 94–385 provided that: ‘‘The 

amendments made by this part C to the Federal Energy 

Administration Act of 1974 [enacting this subchapter] 

shall take effect 150 days after the date of enactment of 

this Act [Aug. 14, 1976], except that section 56(c) of the 

Federal Energy Administration Act of 1974 (as added by 

this part) [section 790e(c) of this title] shall take effect 

on the date of enactment of this Act [Aug. 14, 1976].’’ 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-
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ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 
Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of Energy Information Administration 

within Department of Energy by section 7135(c) of Title 

42. 

CONGRESSIONAL FINDINGS AND PURPOSE 

Section 141 of Pub. L. 94–385 provided that: 
‘‘(a) The Congress finds that the public interest re-

quires that decisionmaking, with respect to this Na-

tion’s energy requirements and the sufficiency and 

availability of energy resources and supplies, be based 

on adequate, accurate, comparable, coordinated, and 

credible energy information. 
‘‘(b) The purpose of this title [see Short Title note set 

out under section 761 of this title] is to establish within 

the Federal Energy Administration an Office of Energy 

Information and Analysis and a National Energy Infor-

mation System to assure the availability of adequate, 

comparable, accurate, and credible energy information 

to the Federal Energy Administration, to other Gov-

ernment agencies responsible for energy-related policy 

decisions, to the Congress, and to the public.’’ 

§ 790a. National Energy Information System; in-
formation required to be maintained 

(a) It shall be the duty of the Director to es-
tablish a National Energy Information System 
(hereinafter referred to in this chapter as the 
‘‘System’’), which shall be operated and main-
tained by the Office. The System shall contain 
such information as is required to provide a de-
scription of and facilitate analysis of energy 
supply and consumption within and affecting 
the United States on the basis of such geo-
graphic areas and economic sectors as may be 
appropriate to meet adequately the needs of— 

(1) the Federal Energy Administration in 
carrying out its lawful functions; 

(2) the Congress; 
(3) other officers and employees of the 

United States in whom have been vested, or to 
whom have been delegated energy-related pol-
icy decisionmaking responsibilities; and 

(4) the States to the extent required by the 
Natural Gas Act [15 U.S.C. 717 et seq.] and the 
Federal Power Act [16 U.S.C. 791a et seq.]. 

(b) At a minimum, the System shall contain 
such energy information as is necessary to carry 
out the Administration’s statistical and fore-
casting activities, and shall include, at the ear-
liest date and to the maximum extent practical 
subject to the resources available and the Direc-
tor’s ordering of those resources to meet the re-
sponsibilities of his Office, such energy informa-
tion as is required to define and permit analysis 
of— 

(1) the institutional structure of the energy 
supply system including patterns of ownership 
and control of mineral fuel and nonmineral en-
ergy resources and the production, distribu-
tion, and marketing of mineral fuels and elec-
tricity; 

(2) the consumption of mineral fuels, non-
mineral energy resources, and electricity by 
such classes, sectors, and regions as may be 
appropriate for the purposes of this chapter; 

(3) the sensitivity of energy resource re-
serves, exploration, development, production, 
transportation, and consumption to economic 

factors, environmental constraints, techno-
logical improvements, and substitutability of 
alternate energy sources; 

(4) the comparability of energy information 
and statistics that are supplied by different 
sources; 

(5) industrial, labor, and regional impacts of 
changes in patterns of energy supply and con-
sumption; 

(6) international aspects, economic and 
otherwise, of the evolving energy situation; 
and 

(7) long-term relationships between energy 
supply and consumption in the United States 
and world communities. 

(Pub. L. 93–275, § 52, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1135; amended Pub. 
L. 95–91, title VII, § 709(a)(3), Aug. 4, 1977, 91 Stat. 
608.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsec. (a)(4), is 

act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to chapter 15B (§ 717 et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 717w of this title and 

Tables. 

The Federal Power Act, referred to in subsec. (a)(4), 

is act June 10, 1920, ch. 285, 41 Stat. 1063, as amended, 

which is classified generally to chapter 12 (§ 791a et 

seq.) of Title 16, Conservation. For complete classifica-

tion of this Act to the Code, see section 791a of Title 16 

and Tables. 

AMENDMENTS 

1977—Subsec. (a)(4). Pub. L. 95–91 added par. (4). 

EFFECTIVE DATE 

Section effective 150 days after Aug. 14, 1976, see sec-

tion 143 of Pub. L. 94–385, set out as a note under sec-

tion 790 of this title. 

TRANSFER OF FUNCTIONS 

Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of Energy Information Administration 

within Department of Energy by section 7135(c) of Title 

42, The Public Health and Welfare. 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 790c of this title; 

title 42 section 7135. 

§ 790b. Administrative provisions 

(a) Compensation of Director 

The Director of the Office shall receive com-
pensation at the rate now or hereafter pre-
scribed for offices and positions at level IV of 
the Executive Schedule as specified in section 
5315 of title 5. 

(b) Authorization of Director to appoint and fix 
compensation of employees 

To carry out the functions of the Office, the 
Director, on behalf of the Administrator, is au-
thorized to appoint and fix the compensation of 
such professionally qualified employees as he 
deems necessary, including up to ten of the em-
ployees in grade GS–16, GS–17, or GS–18 author-
ized by section 766 of this title. 



Page 916 TITLE 15—COMMERCE AND TRADE § 790c 

(c) Delegation of functions by the Director 

The functions and powers of the Office shall be 
vested in or delegated to the Director, who may 
from time to time, and to the extent permitted 
by law, consistent with the purposes of this 
chapter, delegate such of his functions as he 
deems appropriate. Such delegation may be 
made, upon request, to any officer or agency of 
the Federal Government. 

(d) Access to Director by Congress; requests for 
appropriations 

(1) The Director shall be available to the Con-
gress to provide testimony on such subjects 
under his authority and responsibility as the 
Congress may request, including but not limited 
to energy information and analyses thereof. 

(2) Any request for appropriations for the Fed-
eral Energy Administration submitted to the 
Congress shall identify the portion of such re-
quest intended for the support of the Office, and 
a statement of the differences, if any, between 
the amounts requested and the Director’s assess-
ment of the budgetary needs of the Office. 

(Pub. L. 93–275, § 53, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1136.) 

EFFECTIVE DATE 

Section effective 150 days after Aug. 14, 1976, see sec-

tion 143 of Pub. L. 94–385, set out as a note under sec-

tion 790 of this title. 

TRANSFER OF FUNCTIONS 

Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of Energy Information Administration 

within Department of Energy by section 7135(c) of Title 

42, The Public Health and Welfare. 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42. 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7135. 

§ 790c. Analysis and evaluation of energy infor-
mation; establishment and maintenance by 
Director of professional, etc., capability; spe-
cific capabilities 

(a) The Director shall establish and maintain 
the scientific, engineering, statistical, or other 
technical capability to perform analysis of en-
ergy information to— 

(1) verify the accuracy of items of energy in-
formation submitted to the Director; and 

(2) insure the coordination and comparabil-
ity of the energy information in possession of 
the Office and other Federal agencies. 

(b) The Director shall establish and maintain 
the professional and analytic capability to 
evaluate independently the adequacy and com-

prehensiveness of the energy information in pos-
session of the Office and other agencies of the 
Federal Government in relation to the purposes 
of this chapter and for the performance of the 
analyses described in section 790a of this title. 
Such analytic capability shall include— 

(1) expertise in economics, finance, and ac-
counting; 

(2) the capability to evaluate estimates of 
reserves of mineral fuels and nonmineral en-
ergy resources utilizing alternative meth-
odologies; 

(3) the development and evaluation of energy 
flow and accounting models describing the 
production, distribution, and consumption of 
energy by the various sectors of the economy 
and lines of commerce in the energy industry; 

(4) the development and evaluation of alter-
native forecasting models describing the 
short- and long-term relationships between en-
ergy supply and consumption and appropriate 
variables; and 

(5) such other capabilities as the Director 
deems necessary to achieve the purposes of 
this chapter. 

(Pub. L. 93–275, § 54, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1137.) 

EFFECTIVE DATE 

Section effective 150 days after Aug. 14, 1976, see sec-

tion 143 of Pub. L. 94–385, set out as a note under sec-

tion 790 of this title. 

TRANSFER OF FUNCTIONS 

Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of the Energy Information Administra-

tion within Department of Energy by section 7135(c) of 

Title 42, The Public Health and Welfare. 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42. 

§ 790d. Repealed. Pub. L. 104–66, title I, § 1051(k), 
Dec. 21, 1995, 109 Stat. 717 

Section, Pub. L. 93–275, § 55, as added Pub. L. 94–385, 

title I, § 142, Aug. 14, 1976, 90 Stat. 1137; amended Pub. 

L. 95–91, title VII, § 709(a)(4), Aug. 4, 1977, 91 Stat. 608, 

related to annual performance audit review of Office of 

Energy Information and Analysis procedures and meth-

odology by Professional Audit Review Team. 

§ 790e. Coordination by Director of energy infor-
mation gathering activities of Federal agen-
cies 

(a) Review 

In carrying out the purposes of this chapter 
the Director shall, as he deems appropriate, re-
view the energy information gathering activi-
ties of Federal agencies with a view toward 
avoiding duplication of effort and minimizing 
the compliance burden on business enterprises 
and other persons. 

(b) Policy recommendations 

In exercising his responsibilities under sub-
section (a) of this section, the Director shall rec-
ommend policies which, to the greatest extent 
practicable— 

(1) provide adequately for the energy infor-
mation needs of the various departments and 
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agencies of the Federal Government, the Con-
gress, and the public; 

(2) minimize the burden of reporting energy 
information on businesses, other persons, and 
especially small businesses; 

(3) reduce the cost to Government of obtain-
ing information; and 

(4) utilize files of information and existing 
facilities of established Federal agencies. 

(c) Report to Administrator by other Federal 
agencies involved in collection of energy in-
formation; cooperation of other Federal 
agencies; report by Administrator to Presi-
dent, Congress, and Energy Resources Coun-
cil 

(1) At the earliest practicable date after Au-
gust 14, 1976, each Federal agency which is en-
gaged in the gathering of energy information as 
a part of an established program, function, or 
other activity shall promptly provide the Ad-
ministrator with a report on energy information 
which— 

(A) identifies the statutory authority upon 
which the energy information collection ac-
tivities of such agency is based; 

(B) lists and describes the energy informa-
tion needs and requirements of such agency; 
and 

(C) lists and describes the categories, defini-
tions, levels of detail, and frequency of collec-
tion of the energy information collected by 
such agency. 

Such agencies shall cooperate with the Adminis-
trator and provide such other descriptive infor-
mation with respect to energy information ac-
tivities as the Administrator may request. The 
Administrator shall prepare a report on his ac-
tivities under this subsection, which report shall 
include recommendations with respect to the co-
ordination of energy information activities of 
the Federal Government. Such report shall be 
available to the Congress and shall be transmit-
ted to the President and to the Energy Re-
sources Council for use in preparation of the 
plan required under subsection (c) of section 5818 
of title 42. 

(Pub. L. 93–275, § 56, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1138.) 

REFERENCES IN TEXT 

Section 5818 of title 42, referred to in subsec. (c), was 

repealed by Pub. L. 95–91, title VII, § 709(b), Aug. 4, 1977, 

91 Stat. 608. 

EFFECTIVE DATE 

Section effective 150 days after Aug. 14, 1976, except 

that subsec. (c) of this section effective Aug. 14, 1976, 

see section 143 of Pub. L. 94–385, set out as a note under 

section 790 of this title. 

TRANSFER OF FUNCTIONS 

Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of Energy Information Administration 

within Department of Energy by section 7135(c) of Title 

42, The Public Health and Welfare. 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42. 

§ 790f. Reports by Director 

(a) Periodic and special reports by Director to 
Congress and public; contents 

The Director shall make periodic reports and 
may make special reports to the Congress and 
the public, including but not limited to— 

(1) such reports as the Director determines 
are necessary to provide a comprehensive pic-
ture of the quarterly, monthly, and, as appro-
priate, weekly supply and consumption of the 
various nonmineral energy resources, mineral 
fuels, and electricity in the United States; the 
information reported may be organized by 
company, by States, by regions, or by such 
other producing and consuming sectors, or 
combinations thereof, and shall be accom-
panied by an appropriate discussion of the evo-
lution of the energy supply and consumption 
situation and such national and international 
trends and their effects as the Director may 
find to be significant; and 

(2) an annual report which includes, but is 
not limited to, a description of the activities 
of the Office and the National Energy Informa-
tion System during the preceding year; a sum-
mary of all special reports published during 
the preceding year; a summary of statistical 
information collected during the preceding 
year; short-, medium-, and long-term energy 
consumption and supply trends and forecasts 
under various assumptions; and, to the maxi-
mum extent practicable, a summary or sched-
ule of the amounts of mineral fuel resources, 
nonmineral energy resources, and mineral 
fuels that can be brought to market at various 
prices and technologies and their relationship 
to forecasted demands. 

(b) Duty of Director to insure adequate docu-
mentation of forecasts and reports; periodic 
audit and validation of analytical methodolo-
gies; availability of information to public 

(1) The Director, on behalf of the Adminis-
trator, shall insure that adequate documenta-
tion for all statistical and forecast reports pre-
pared by the Director is made available to the 
public at the time of publication of such reports. 
The Director shall periodically audit and vali-
date analytical methodologies employed in the 
preparation of periodic statistical and forecast 
reports. 

(2) The Director shall, on a regular basis, 
make available to the public information which 
contains validation and audits of periodic statis-
tical and forecast reports. 

(c) Approval prior to publication of forecasts and 
reports 

Prior to publication, the Director may not be 
required to obtain the approval of any other of-
ficer or employee of the United States with re-
spect to the substance of any statistical or fore-
casting technical reports which he has prepared 
in accordance with law. 

(Pub. L. 93–275, § 57, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1139.) 

EFFECTIVE DATE 

Section effective 150 days after Aug. 14, 1976, see sec-

tion 143 of Pub. L. 94–385, set out as a note under sec-

tion 790 of this title. 
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TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (a)(2) of this section relating to an annual re-

port to Congress, see section 3003 of Pub. L. 104–66, as 

amended, set out as a note under section 1113 of Title 

31, Money and Finance, and page 90 of House Document 

No. 103–7. 

TRANSFER OF FUNCTIONS 

Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of Energy Information Administration 

within Department of Energy by section 7135(c) of Title 

42, The Public Health and Welfare. 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42. 

§ 790g. Access by Director to energy information 

(a) Access by Director to energy information in 
possession of other Federal agencies; limita-
tions 

In furtherance and not in limitation of any 
other authority, the Director, on behalf of the 
Administrator, shall have access to energy in-
formation in the possession of any Federal agen-
cy except information— 

(1) the disclosure of which to another Fed-
eral agency is expressly prohibited by law; or 

(2) the disclosure of which the agency so re-
quested determines would significantly impair 
the discharge of authorities and responsibil-
ities which have been delegated to, or vested 
by law, in such agency. 

(b) Authority to obtain information from original 
or alternate sources 

In the event that energy information in the 
possession of another Federal agency which is 
required to achieve the purposes of this chapter 
is denied the Director or the Administrator pur-
suant to paragraph (1) or paragraph (2) of sub-
section (a) of this section, the Administrator, or 
the Director, on behalf of the Administrator, 
shall take appropriate action, pursuant to au-
thority granted by law, to obtain said informa-
tion from the original sources or a suitable al-
ternate source. Such source shall be notified of 
the reason for this request for information. 

(Pub. L. 93–275, § 58, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1139.) 

EFFECTIVE DATE 

Section effective 150 days after Aug. 14, 1976, see sec-

tion 143 of Pub. L. 94–385, set out as a note under sec-

tion 790 of this title. 

TRANSFER OF FUNCTIONS 

Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of Energy Information Administration 

within Department of Energy by section 7135(c) of Title 

42, The Public Health and Welfare. 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42. 

§ 790h. Congressional access to energy informa-
tion; disclosure by Congress 

The Director shall promptly provide upon re-
quest any energy information in the possession 

of the Office to any duly established committee 
of the Congress. Such information shall be 
deemed the property of such committee and may 
not be disclosed except in accordance with the 
rules of such committee and the Rules of the 
House of Representatives or the Senate and as 
permitted by law. 

(Pub. L. 93–275, § 59, as added Pub. L. 94–385, title 
I, § 142, Aug. 14, 1976, 90 Stat. 1140.) 

EFFECTIVE DATE 

Section effective 150 days after Aug. 14, 1976, see sec-

tion 143 of Pub. L. 94–385, set out as a note under sec-

tion 790 of this title. 

TRANSFER OF FUNCTIONS 

Functions assigned to Director of Office of Energy In-

formation and Analysis under this subchapter vested in 

Administrator of Energy Information Administration 

within Department of Energy by section 7135(c) of Title 

42, The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 7135. 

CHAPTER 16C—ENERGY SUPPLY AND 
ENVIRONMENTAL COORDINATION 
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CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 16 section 2643; 

title 42 sections 6274, 7194, 7410, 7411, 7473. 

§ 791. Congressional declaration of purpose 

The purposes of this chapter are (1) to provide 
for a means to assist in meeting the essential 
needs of the United States for fuels, in a manner 
which is consistent, to the fullest extent prac-
ticable, with existing national commitments to 
protect and improve the environment, and (2) to 
provide requirements for reports respecting en-
ergy resources. 

(Pub. L. 93–319, § 1(b), June 22, 1974, 88 Stat. 246.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 93–319 which, in addition 

to enacting this chapter and provision set out as a note 

under this section, enacted sections 1857c–10 and 

1857f–6f of Title 42, The Public Health and Welfare, and 

amended sections 1857b–1, 1857c–5, 1857c–8, 1857c–9, 

1857d–1, 1857f–1, 1857f–6e, 1857f–7, 1857h–5, and 1857l of 

Title 42. For complete classification of this Act to the 

Code, see Tables. 

SHORT TITLE 

Section 1(a) of Pub. L. 93–319 provided that Pub. L. 

93–319 [enacting this chapter, enacting sections 1857c–10 

and 1857f–6f of Title 42, The Public Health and Welfare, 

and amending sections 1857b–1, 1857c–5, 1857c–8, 1857c–9, 

1857d–1, 1857f–1, 1857f–6e, 1857f–7, 1857h–5, and 1857l of 

Title 42] may be cited as the ‘‘Energy Supply and Envi-

ronmental Coordination Act of 1974’’. 

§ 792. Coal conversion and allocation 

(a) Powerplant and fuel burning installations 

The Federal Energy Administrator— 
(1) shall, by order, prohibit any powerplant, 

and 
(2) may, by order, prohibit any major fuel 

burning installation, other than a powerplant, 

from burning natural gas or petroleum products 
as its primary energy source, if the require-
ments of subsection (b) of this section are met 
and if (A) the Federal Energy Administrator de-
termines such powerplant or installation on 
June 22, 1974, had, or thereafter acquires or is 
designed with, the capability and necessary 
plant equipment to burn coal, or (B) such power-
plant or installation is required to meet a design 
or construction requirement under subsection 
(c) of this section. 

(b) Prerequisites to issuance or effectiveness of 
orders prohibiting use of natural gas or pe-
troleum products as primary energy source 

The requirements referred to in subsection (a) 
of this section are as follows: 

(1) An order under subsection (a) of this sec-
tion may not be issued with respect to a 
powerplant or installation unless the Federal 
Energy Administrator finds (A) that the burn-
ing of coal by such plant or installation, in 
lieu of petroleum products or natural gas, is 
practicable and consistent with the purposes 
of this chapter, (B) that coal and coal trans-
portation facilities will be available during 
the period the order is in effect, and (C) in the 
case of a powerplant, that the prohibition 
under subsection (a) of this section will not 

impair the reliability of service in the area 
served by such plant. Such an order shall be 
rescinded or modified to the extent the Fed-
eral Energy Administrator determines that 
any requirement described in subparagraph 
(A), (B), or (C) of this paragraph is no longer 
met; and such an order may at any time be 
modified if the Federal Energy Administrator 
determines that such order, as modified, com-
plies with the requirements of this section. 

(2)(A) Before issuing an order under sub-
section (a) of this section which is applicable 
to a powerplant or installation for a period 
ending on or before June 30, 1975, the Federal 
Energy Administrator (i) shall give notice to 
the public and afford interested persons an op-
portunity for written presentations of data, 
views, and arguments, (ii) shall consult with 
the Administrator of the Environmental Pro-
tection Agency, and (iii) shall take into ac-
count the likelihood that the powerplant or 
installation will be permitted to burn coal 
after June 30, 1975. 

(B) An order described in subparagraph (A) 
of this paragraph shall not become effective 
until the date which the Administrator of the 
Environmental Protection Agency certifies 
pursuant to section 1857c–10(d)(1)(A) 1 of title 
42 is the earliest date that such plant or in-
stallation will be able to comply with the air 
pollution requirements which will be applica-
ble to it. Such order shall not be effective for 
any period certified by the Administrator of 
the Environmental Protection Agency pursu-
ant to section 1857c–10(d)(3)(B) 1 of title 42. 

(3)(A) Before issuing an order under sub-
section (a) of this section which is applicable 
to a powerplant or installation after June 30, 
1975 (or modifying an order to which paragraph 
(2) applies, so as to apply such order to a 
powerplant or installation after such date), 
the Federal Energy Administrator shall give 
notice to the public and afford interested per-
sons an opportunity for oral and written pres-
entations of data, views, and arguments. 

(B) An order (or modification thereof) de-
scribed in subparagraph (A) of this paragraph 
shall not become effective until (i) the Admin-
istrator of the Environmental Protection 
Agency notifies the Federal Energy Adminis-
trator under section 1857c–10(d)(1)(B) 1 of title 
42 that such plant or installation will be able 
on and after July 1, 1975, to burn coal and to 
comply with all applicable air pollution re-
quirements without a compliance date exten-
sion under section 1857c–10(c) 1 of title 42, or 
(ii) if such notification is not given, the date 
which the Administrator of the Environ-
mental Protection Agency certifies pursuant 
to section 1857c–10(d)(1)(B) 1 of title 42 is the 
earliest date that such plant or installation 
will be able to comply with all applicable re-
quirements of such 1857c–10 1 of title 42. Such 
order (or modification) shall not be effective 
during any period certified by the Adminis-
trator of the Environmental Protection Agen-
cy under section 1857c–10(d)(3)(B) 1 of title 42. 
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(c) Construction and design of powerplants or 
other major fuel burning installations 

The Federal Energy Administrator may re-
quire that any powerplant or other major fuel 
burning installation in the early planning proc-
ess (other than a combustion gas turbine or 
combined cycle unit) be designed and con-
structed so as to be capable of using coal as its 
primary energy source. No powerplant or other 
major fuel burning installation may be required 
under this subsection to be so designed and con-
structed, if the Administrator determines that 
(1) in the case of a powerplant to do so is likely 
to result in an impairment of reliability or ade-
quacy of service, or (2) an adequate and reliable 
supply of coal is not expected to be available. In 
considering whether to impose a design and con-
struction requirement under this subsection, the 
Federal Energy Administrator shall consider the 
existence and effects of any contractual com-
mitment for the construction of such facilities 
and the capability of the owner to recover any 
capital investment made as a result of any re-
quirement imposed under this subsection. 

(d) Allocation of coal 

The Federal Energy Administrator may, by 
rule or order, allocate coal (1) to any powerplant 
or major fuel-burning installation to which an 
order under subsection (a) of this section has 
been issued, or (2) to any other person to the ex-
tent necessary to carry out the purposes of this 
chapter. 

(e) Definitions 

For purposes of this section: 
(1) The term ‘‘powerplant’’ means a fossil- 

fuel fired electric generating unit which pro-
duces electric power for purposes of sale or ex-
change. 

(2) The term ‘‘coal’’ includes coal deriva-
tives. 

(f) Expiration of authority; effective dates 

(1) Authority to issue orders or rules under 
subsections (a) through (d) of this section shall 
expire at midnight, December 31, 1978. Such a 
rule or order may take effect at any time before 
January 1, 1985. 

(2) Authority to amend, repeal, rescind, mod-
ify, or enforce such rules or orders shall expire 
at midnight, December 31, 1984; but the expira-
tion of such authority shall not affect any ad-
ministrative or judicial proceeding which re-
lates to any act or omission which occurred 
prior to January 1, 1985. 

(Pub. L. 93–319, § 2, June 22, 1974, 88 Stat. 246; 
Pub. L. 94–163, title I, § 101, Dec. 22, 1975, 89 Stat. 
875; Pub. L. 95–70, § 7, July 21, 1977, 91 Stat. 277.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (b)(1) and (d), was 

in the original ‘‘this Act’’, meaning Pub. L. 93–319. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 791 of this title 

and Tables. 

Section 1857c–10 of title 42, referred to in subsec. 

(b)(2)(B), (3)(B), was in the original a reference to sec-

tion 119 of the Clean Air Act, and was repealed by Pub. 

L. 95–95, § 112(b), which provided in part that references 

in this section to section 1857c–10 shall be construed to 

refer to section 7413(d) of title 42 and to paragraph (5) 

thereof in particular. Subsequently, section 7413 of title 

42 was amended generally by Pub. L. 101–549, title VII, 

§ 701, Nov. 15, 1990, 104 Stat. 2672, and, as so amended, 

subsec. (d) no longer relates to final compliance orders. 

See section 7413(a) of title 42 for provisions relating 

generally to compliance orders. For further details, see 

Compliance Orders note set out below. 

AMENDMENTS 

1977—Subsec. (f)(1). Pub. L. 95–70 substituted ‘‘shall 

expire at midnight, December 31, 1978’’ for ‘‘shall expire 

at midnight, June 30, 1977’’. 

1975—Subsec. (a). Pub. L. 94–163, § 101(b), authorized 

the Administrator to prohibit any powerplant or other 

fuel burning installation from burning natural gas or 

petroleum products as its primary energy source if 

such powerplant or other installation is required to 

meet a design or construction requirement under sub-

sec. (c) of this section. 

Subsec. (c). Pub. L. 94–163, § 101(c), inserted ‘‘or other 

major fuel burning installation’’ after ‘‘powerplant’’ 

wherever appearing and inserted ‘‘in the case of a 

powerplant’’ after ‘‘if the Administrator determines 

that (1)’’. 

Subsec. (f)(1). Pub. L. 94–163, § 101(a)(1), substituted 

‘‘June 30, 1977’’ for ‘‘June 30, 1975’’ and ‘‘January 1, 

1985’’ for ‘‘January 1, 1979’’. 

Subsec. (f)(2). Pub. L. 94–163, § 101(a)(2), substituted 

‘‘December 31, 1984’’ for ‘‘December 31, 1978’’ and ‘‘Janu-

ary 1, 1985’’ for ‘‘January 1, 1979’’. 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

COMPLIANCE ORDERS 

Pub. L. 95–95, title I, § 112(b), Aug. 7, 1977, 91 Stat. 709, 

repealed section 119 of the Clean Air Act, which was 

classified to section 1857c–10 of Title 42, The Public 

Health and Welfare, and which related to the Adminis-

trator’s authority to deal with the energy shortage. 

Section 112(b) of Pub. L. 95–95 provided that: 

‘‘(1) Section 119 of such Act [section 1857c–10 of Title 

42, The Public Health and Welfare] is hereby repealed. 

All references to such section 119 [section 1857c–10 of 

Title 42] or subsections thereof in section 2 of the En-

ergy Supply and Environmental Coordination Act of 

1974 (Public Law 93–319) [this section] or any amend-

ment thereto, or any subsequent enactment which su-

persedes such Act [Pub. L. 93–319, June 22, 1974, 88 Stat. 

246], shall be construed to refer to section 113(d) of the 

Clean Air Act [section 7413(d) of Title 42] and to para-

graph (5) thereof in particular. Any certification or no-

tification required to be given by the Administrator of 

the Environmental Protection Agency under section 2 

of the Energy Supply and Environmental Coordination 

Act of 1974 [this section] or any amendment thereto, or 

any subsequent enactment which supersedes such Act, 

shall be given only when the Governor of the State in 

which is located the source to which the proposed order 

under section 113(d)(5) of the Clean Air Act [section 

7413(d)(5) of Title 42] is to be issued gives his prior writ-

ten concurrence. 

‘‘(2) In the case of any major stationary source to 

which any requirement is applicable under section 

113(d)(5)(B) of the Clean Air Act [section 7413(d)(5)(B) of 

Title 42] and for which certification is required under 

section 2 of the Energy Supply and Environmental Co-

ordination Act of 1974 [this section] or any amendment 

thereto, or any subsequent enactment which supersedes 

such Act [Pub. L. 93–319], the Administrator of the En-

vironmental Protection Agency shall certify the date 

which he determines is the earliest date that such 

source will be able to comply with all such require-

ments. In the case of any plant or installation which 

the Administrator of the Environmental Protection 
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Agency determines (after consultation with the State) 

will not be subject to an order under section 113(d) of 

the Clean Air Act [section 7413(d) of Title 42] and for 

which certification is required under section 2 of the 

Energy Supply and Environmental Coordination Act of 

1974 [this section] or any amendment thereto, or any 

subsequent enactment which supersedes such Act [Pub. 

L. 93–319], the Administrator of the Environmental Pro-

tection Agency shall certify the date which he deter-

mines is the earliest date that such plant or installa-

tion will be able to burn coal in compliance with all ap-

plicable emission limitations under the implementa-

tion plan. 

‘‘(3) Any certification required under section 2 of the 

Energy Supply and Environmental Coordination Act of 

1974 [this section] or any amendment thereto, or any 

subsequent enactment which supersedes such Act [Pub. 

L. 93–319], or under this subsection may be provided in 

an order under section 113(d) of the Clean Air Act [sec-

tion 7413(d) of Title 42].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 793, 797 of this 

title; title 42 sections 7411, 7420, 7473, 8402, 8461, 8472. 

§ 793. Protection of public health and environ-
ment 

(a) Distribution of low sulfur fuel 

Any allocation program provided for in sec-
tion 792 of this title or in the Emergency Petro-
leum Allocation Act of 1973 [15 U.S.C. 751 et 
seq.],1 shall, to the maximum extent practicable, 
include measures to assure that available low 
sulfur fuel will be distributed on a priority basis 
to those areas of the United States designated 
by the Administrator of the Environmental Pro-
tection Agency as requiring low sulfur fuel to 
avoid or minimize adverse impact on public 
health. 

(b) Study of chronic effects of sulfur oxide emis-
sions among exposed populations 

In order to determine the health effects of 
emissions of sulfur oxides to the air resulting 
from any conversions to burning coal to which 
section 119 1 of the Clean Air Act [42 U.S.C. 
1857c–10] applies, the Department of Health and 
Human Services shall, through the National In-
stitute of Environmental Health Sciences and in 
cooperation with the Environmental Protection 
Agency, conduct a study of chronic effects 
among exposed populations. The sum of 
$3,500,000 is authorized to be appropriated for 
such a study. In order to assure that long-term 
studies can be conducted without interruption, 
such sums as are appropriated shall be available 
until expended. 

(c) Major Federal actions significantly affecting 
the quality of the human environment 

(1) No action taken under the Clean Air Act [42 
U.S.C. 7401 et seq.] shall be deemed a major Fed-
eral action significantly affecting the quality of 
the human environment within the meaning of 
the National Environmental Policy Act of 1969 
[42 U.S.C. 4321 et seq.]. 

(2) No action under section 792 of this title for 
a period of one year after initiation of such ac-
tion shall be deemed a major Federal action sig-
nificantly affecting the quality of the human en-
vironment within the meaning of the National 

Environmental Policy Act of 1969 [42 U.S.C. 4321 
et seq.]. However, before any action under sec-
tion 792 of this title that has a significant im-
pact on the environment is taken, if practicable, 
or in any event within sixty days after such ac-
tion is taken, an environmental evaluation with 
analysis equivalent to that required under sec-
tion 102(2)(C) of the National Environmental 
Policy Act [42 U.S.C. 4332(2)(C)], to the greatest 
extent practicable within this time constraint, 
shall be prepared and circulated to appropriate 
Federal, State, and local government agencies 
and to the public for a thirty-day comment pe-
riod after which a public hearing shall be held 
upon request to review outstanding environ-
mental issues. Such an evaluation shall not be 
required where the action in question has been 
preceded by compliance with the National Envi-
ronmental Policy Act by the appropriate Fed-
eral agency. Any action taken under section 792 
of this title which will be in effect for more than 
a one-year period or any action to extend an ac-
tion taken under section 792 of this title to a 
total period of more than one year shall be sub-
ject to the full provisions of the National Envi-
ronmental Policy Act, notwithstanding any 
other provision of this chapter. 

(d) Importation of hydroelectric energy 

In order to expedite the prompt construction 
of facilities for the importation of hydroelectric 
energy thereby helping to reduce the shortage of 
petroleum products in the United States, the 
Federal Power Commission is hereby authorized 
and directed to issue a Presidential permit pur-
suant to Executive Order 10485 of September 3, 
1953, for the construction, operation, mainte-
nance, and connection of facilities for the trans-
mission of electric energy at the borders of the 
United States without preparing an environ-
mental impact statement pursuant to section 
102 of the National Environmental Policy Act of 
1969 [42 U.S.C. 4332] for facilities for the trans-
mission of electric energy between Canada and 
the United States in the vicinity of Fort Coving-
ton, New York. 

(Pub. L. 93–319, § 7, June 22, 1974, 88 Stat. 259; 
Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 93 
Stat. 695.) 

REFERENCES IN TEXT 

The Emergency Petroleum Allocation Act of 1973, re-

ferred to in subsec. (a), is Pub. L. 93–159, Nov. 27, 1973, 

87 Stat. 628, as amended, which was classified generally 

to chapter 16A (§ 751 et seq.) of this title, was omitted 

from the Code pursuant to section 760g of this title, 

which provided for the expiration of the President’s au-

thority under that chapter on Sept. 30, 1981. 

Section 119 of the Clean Air Act [42 U.S.C. 1857c–10], 

referred to in subsec. (b), was repealed by Pub. L. 95–95, 

§ 112(b)(1), Aug. 7, 1977, 91 Stat. 709, which is set out as 

a Compliance Orders note under section 792 of this 

title. A new section 119 of the Clean Air Act was added 

by Pub. L. 95–95, § 117(b), and is classified to section 7419 

of Title 42, The Public Health and Welfare. 

The Clean Air Act, referred to in subsec. (c), is act 

July 14, 1955, ch. 360, 69 Stat. 322, as amended, which is 

classified generally to chapter 85 (§ 7401 et seq.) of Title 

42. For complete classification of this Act of the Code, 

see Short Title note set out under section 7401 of Title 

42 and Tables. 

The National Environmental Policy Act of 1969, re-

ferred to in subsec. (c), is Pub. L. 91–190, Jan. 1, 1970, 83 
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Stat. 852, as amended, which is classified generally to 

chapter 55 (§ 4321 et seq.) of Title 42. For complete clas-

sification of this Act to the Code, see Short Title note 

under section 4321 of Title 42 and Tables. 

This chapter, referred to in subsec. (c)(2), was in the 

original ‘‘this Act’’, meaning Pub. L. 93–319. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 791 of this title and 

Tables. 

Executive Order 10485 of September 3, 1953, referred to 

in subsec. (d), is Ex. Ord. No. 10485, Sept. 3, 1953, 18 F.R. 

5397, which is set out as a note under section 717b of 

this title. 

CHANGE OF NAME 

‘‘Department of Health and Human Services’’ sub-

stituted for ‘‘Department of Health, Education, and 

Welfare’’ in subsec. (b), pursuant to section 509(b) of 

Pub. L. 96–88, which is classified to section 3508(b) of 

Title 20, Education. 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42, The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 795 of this title. 

§ 794. Energy conservation study 

(a) Study of conservation methods 

The Federal Energy Administrator shall con-
duct a study on potential methods of energy 
conservation and, not later than six months 
after June 22, 1974, shall submit to Congress a 
report on the results of such study. The study 
shall include, but not be limited to, the follow-
ing: 

(1) the energy conservation potential of re-
stricting exports of fuels or energy-intensive 
products, or goods, including an analysis of 
balance-of-payments and foreign relations im-
plications of any such restrictions; 

(2) alternative requirements, incentives, or 
disincentives for increasing industrial recy-
cling and resource recovery in order to reduce 
energy demand, including the economic costs 
and fuel consumption tradeoff which may be 
associated with such recycling and resource 
recovery in lieu of transportation and use of 
virgin materials; and 

(3) means for incentives or disincentives to 
increase efficiency of industrial use of energy. 

(b) Emergency mass transportation assistance 
plan 

Within ninety days of June 22, 1974, the Sec-
retary of Transportation, after consultation 
with the Federal Energy Administrator, shall 
submit to the Congress for appropriate action an 
‘‘Emergency Mass Transportation Assistance 
Plan’’ for the purpose of conserving energy by 
expanding and improving public mass transpor-
tation systems and encouraging increased rider-
ship as alternatives to automobile travel. 

(c) Recommendations in plan 

Such plan shall include, but shall not be lim-
ited to— 

(1) recommendations for emergency tem-
porary grants to assist States and local public 

bodies and agencies thereof in the payment of 
operating expenses incurred in connection 
with the provision of expanded mass transpor-
tation service in urban areas; 

(2) recommendations for additional emer-
gency assistance for the purchase of buses and 
rolling stock for fixed rail, including the fea-
sibility of accelerating the timetable for such 
assistance under section 142(a)(2) of title 23 for 
the purpose of providing additional capacity 
for and encouraging increased use of public 
mass transportation systems; 

(3) recommendations for a program of dem-
onstration projects to determine the feasibil-
ity of fare-free and low-fare urban mass trans-
portation systems, including reduced rates for 
elderly and handicapped persons during 
nonpeak hours of transportation; 

(4) recommendations for additional emer-
gency assistance for the construction of fringe 
and transportation corridor parking facilities 
to serve bus and other mass transportation 
passengers; 

(5) recommendations on the feasibility of 
providing tax incentives for persons who use 
public mass transportation systems. 

(Pub. L. 93–319, § 8, June 22, 1974, 88 Stat. 260.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

§ 795. Report to Congress by January 31, 1975 

The Administrator of the Environmental Pro-
tection Agency shall report to Congress not 
later than January 31, 1975, on the implementa-
tion of sections 3 through 7 of the Energy Sup-
ply and Environmental Coordination Act of 1974. 

(Pub. L. 93–319, § 9, June 22, 1974, 88 Stat. 261.) 

REFERENCES IN TEXT 

Sections 3 through 7 of the Energy Supply and Envi-

ronmental Coordination Act of 1974, referred to in text, 

are sections 3 through 7 of Pub. L. 93–319, June 22, 1974, 

88 Stat. 248–260, which sections enacted section 793 of 

this title and section 1857c–10 of Title 42, The Public 

Health and Welfare, and amended sections 1857c–5, 

1857c–8, 1857c–9, 1857d–1, 1857f–1, and 1857h–5 of Title 42. 

Section 1857c–10 of Title 42 was repealed by Pub. L. 

95–95, § 112(b)(1). On enactment of Pub. L. 95–95, sections 

1857c–5, 1857c–8, 1857c–9, 1857d–1, 1857f–1, and 1857h–5 

were reclassified to sections 7410, 7413, 7414, 7416, 7521, 

and 7607, respectively, of Title 42. 

§ 796. Reporting of energy information 

(a) Authority of Federal Energy Administrator to 
request, acquire, and collect energy informa-
tion; rules and regulations 

For the purpose of assuring that the Federal 
Energy Administrator, the Congress, the States, 
and the public have access to and are able to ob-
tain reliable energy information, the Federal 
Energy Administrator shall request, acquire, 
and collect such energy information as he deter-
mines to be necessary to assist in the formula-
tion of energy policy or to carry out the pur-
poses of this chapter or the Emergency Petro-
leum Allocation Act of 1973 [15 U.S.C. 751 et 
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seq.].1 The Federal Energy Administrator shall 
promptly promulgate rules pursuant to sub-
section (b)(1)(A) of this section requiring reports 
of such information to be submitted to the Fed-
eral Energy Administrator at least every ninety 
calendar days. 

(b) Powers of Federal Energy Administrator in 
obtaining energy information; verification of 
accuracy; compliance orders 

(1) In order to obtain energy information for 
the purpose of carrying out the provisions of 
subsection (a) of this section, the Federal En-
ergy Administrator is authorized— 

(A) to require, by rule, any person who is en-
gaged in the production, processing, refining, 
transportation by pipeline, or distribution (at 
other than the retail level) of energy resources 
to submit reports; 

(B) to sign and issue subpenas for the attend-
ance and testimony of witnesses and the pro-
duction of books, records, papers, and other 
documents; 

(C) to require any person, by general or spe-
cial order, to submit answers in writing to in-
terrogatories, requests for reports or for other 
information; and such answers or other sub-
missions shall be made within such reasonable 
period, and under oath or otherwise, as the 
Federal Energy Administrator may determine; 
and 

(D) to administer oaths. 

(2) For the purpose of verifying the accuracy 
of any energy information requested, acquired, 
or collected by the Federal Energy Adminis-
trator, the Federal Energy Administrator, or 
any officer or employer 2 duly designated by 
him, upon presenting appropriate credentials 
and a written notice from the Federal Energy 
Administrator to the owner, operator, or agent 
in charge, may— 

(A) enter, at reasonable times, any business 
premise or facility; and 

(B) inspect, at reasonable times and in a rea-
sonable manner, any such premise or facility, 
inventory and sample any stock of energy re-
sources therein, and examine and copy books, 
records, papers, or other documents, relating 
to any such energy information. 

(3) Any United States district court within the 
jurisdiction of which any inquiry is carried on 
may, upon petition by the Attorney General at 
the request of the Federal Energy Adminis-
trator, in the case of refusal to obey a subpena 
or order of the Federal Energy Administrator is-
sued under this section, issue an order requiring 
compliance therewith; and any failure to obey 
the order of the court may be punished by the 
court as a contempt thereof. 

(c) Development of initial report; quarterly re-
ports; accounting practices 

(1) The Federal Energy Administrator shall 
exercise the authorities granted to him under 
subsection (b)(1)(A) of this section to develop, 
within thirty days after June 22, 1974, as full and 
accurate a measure as is reasonably practicable 
of— 

(A) domestic reserves and production; 
(B) imports; and 
(C) inventories; 

of crude oil, residual fuel oil, refined petroleum 
products, natural gas, and coal. 

(2) For each calendar quarter beginning with 
the first complete calendar quarter following 
June 22, 1974, the Federal Energy Administrator 
shall develop and publish a report containing 
the following energy information: 

(A) Imports of crude oil, residual fuel oil, re-
fined petroleum products (by product), natural 
gas, and coal, identifying (with respect to each 
such oil, product, gas, or coal) country of ori-
gin, arrival point, quantity received, and the 
geographic distribution within the United 
States. 

(B) Domestic reserves and production of 
crude oil, natural gas, and coal. 

(C) Refinery activities, showing for each re-
finery within the United States (i) the 
amounts of crude oil run by such refinery, (ii) 
amounts of crude oil allocated to such refinery 
pursuant to regulations and orders of the Fed-
eral Energy Administrator, his delegate pursu-
ant to the Emergency Petroleum Allocation 
Act of 1973 [15 U.S.C. 751 et seq.],3 or any other 
person authorized by law to issue regulations 
and orders with respect to the allocation of 
crude oil, (iii) percentage of refinery capacity 
utilized, and (iv) amounts of products refined 
from such crude oil. 

(D) Report of inventories, on a national, re-
gional, and State-by-State basis— 

(i) of various refined petroleum products, 
related refiners, refineries, suppliers to re-
finers, share of market, and allocation frac-
tions; 

(ii) of various refined petroleum products, 
previous quarter deliveries and anticipated 
three-month available supplies; 

(iii) of anticipated monthly supply of re-
fined petroleum products, amount of set- 
aside for assignment by the State, antici-
pated State requirements, excess or shortfall 
of supply, and allocation fraction of base 
year; and 

(iv) of LPG by State and owner: quantities 
stored, and existing capacities, and previous 
priorities on types, inventories of suppliers, 
and changes in supplier inventories. 

(3) In order to carry out his responsibilities 
under subsection (a) of this section, the Federal 
Energy Administrator shall require, pursuant to 
subsection (b)(1)(A) of this section, that persons 
engaged, in whole or in part, in the production 
of crude oil or natural gas— 

(A) keep energy information in accordance 
with the accounting practices developed pur-
suant to section 503 of the Energy Policy and 
Conservation Act [42 U.S.C. 6383], and 

(B) submit reports with respect to energy in-
formation kept in accordance with such prac-
tices. 

The Administrator shall file quarterly reports 
with the President and the Congress compiled 
from accounts kept in accordance with such sec-
tion 503 and submitted to the Administrator in 
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accordance with this paragraph. Such reports 
shall present energy information in the cat-
egories specified in subsection (c) of such section 
503 to the extent that such information may be 
compiled from such accounts. Such energy infor-
mation shall be collected and such quarterly re-
ports made for each calendar quarter which be-
gins 6 months after the date on which the ac-
counting practices developed pursuant to such 
section 503 are made effective. 

(d) Confidential information 

Upon a showing satisfactory to the Federal 
Energy Administrator by any person that any 
energy information obtained under this section 
from such person would, if made public, divulge 
methods or processes entitled to protection as 
trade secrets or other proprietary information 
of such person, such information, or portion 
thereof, shall be confidential in accordance with 
the provisions of section 1905 of title 18; except 
that such information, or part thereof, shall not 
be deemed confidential for purposes of disclo-
sure, upon request, to (1) any delegate of the 
Federal Energy Administrator for the purpose of 
carrying out this chapter and the Emergency 
Petroleum Allocation Act of 1973 [15 U.S.C. 751 
et seq.],4 (2) the Attorney General, the Secretary 
of the Interior, the Federal Trade Commission, 
the Federal Power Commission, or the General 
Accounting Office, when necessary to carry out 
those agencies’ duties and responsibilities under 
this and other statutes, and (3) the Congress, or 
any committee of Congress upon request of the 
Chairman. 

(e) Definitions 

As used in this section: 
(1) The term ‘‘energy information’’ includes 

(A) all information in whatever form on (i) 
fuel reserves, exploration, extraction, and en-
ergy resources (including petrochemical feed-
stocks) wherever located; (ii) production, dis-
tribution, and consumption of energy and 
fuels wherever carried on; and (B) matters re-
lating to energy and fuels, such as corporate 
structure and proprietary relationships, costs, 
prices, capital investment, and assets, and 
other matters directly related thereto, wher-
ever they exist. 

(2) The term ‘‘person’’ means any natural 
person, corporation, partnership, association, 
consortium, or any entity organized for a com-
mon business purpose, wherever situated, 
domiciled, or doing business, who directly or 
through other persons subject to their control 
does business in any part of the United States. 

(3) The term ‘‘United States’’ when used in 
the geographical sense means the States, the 
District of Columbia, Puerto Rico, and the ter-
ritories and possessions of the United States. 

(f) Availability of energy information 

Information obtained by the Administration 
under authority of this chapter shall be avail-
able to the public in accordance with the provi-
sions of section 552 of title 5. 

(g) Independent nature of authority to gather en-
ergy information 

The authority contained in this section is in 
addition to, independent of, not limited by, and 

not in limitation of, any other authority of the 
Federal Energy Administrator. 

(Pub. L. 93–319, § 11, June 22, 1974, 88 Stat. 262; 
Pub. L. 94–163, title V, §§ 505(a), 506, Dec. 22, 1975, 
89 Stat. 960; Pub. L. 95–620, title VII, § 762(d), 
Nov. 9, 1978, 92 Stat. 3346.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this Act’’, meaning Pub. L. 93–319. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 791 of this title and 

Tables. 
The Emergency Petroleum Allocation Act of 1973, re-

ferred to in subsecs. (a), (c)(2)(C), and (d), is Pub. L. 

93–159, Nov. 27, 1973, 87 Stat. 628, as amended, which was 

classified generally to chapter 16A (§ 751 et seq.) of this 

title, was omitted from the Code pursuant to section 

760g of this title, which provided for the expiration of 

the President’s authority under that chapter on Sept. 

30, 1981. 

AMENDMENTS 

1978—Subsec. (g). Pub. L. 95–620 struck out provisions 

comprising par. (2) relating to termination of this sec-

tion at midnight, Dec. 31, 1979, and designated remain-

ing provisions as subsec. (g). 
1975—Subsec. (c)(3). Pub. L. 94–163, § 505(a), added par. 

(3). 
Subsec. (g)(2). Pub. L. 94–163, § 506, substituted ‘‘De-

cember 31, 1979’’ for ‘‘June 30, 1975’’ in two places. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–620 effective 180 days after 

Nov. 9, 1978, see section 901 of Pub. L. 95–620, set out as 

an Effective Date note under section 8301 of Title 42, 

The Public Health and Welfare. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Section 505(b) of Pub. L. 94–163 provided that: ‘‘The 

amendment made by subsection (a) to section 11(c) of 

the Energy Supply and Environmental Coordination 

Act of 1974 [subsec. (c) of this section] shall take effect 

on the first day of the first accounting quarter to 

which such practices apply.’’ 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 
Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a)(1), 7291, and 7293 of Title 

42. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 772, 790, 797, 3418 

of this title; title 16 section 2703; title 42 sections 5917, 

6274, 6296, 6299, 6381, 7135, 8401, 8421, 8541; title 49 section 

32912. 

§ 797. Enforcement 

(a) Violations 

It shall be unlawful for any person to violate 
any provision of section 792 of this title (relat-
ing to coal conversion and allocation) or section 
796 of this title (relating to energy information) 
or to violate any rule, regulation, or order is-
sued pursuant to any such provision. 

(b) Penalties; injunctions; declaratory judgments 

(1) Whoever violates any provision of sub-
section (a) of this section shall be subject to a 
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civil penalty of not more than $2,500 for each 
violation. 

(2) Whoever willfully violates any provision of 
subsection (a) of this section shall be fined not 
more than $5,000 for each violation. 

(3) It shall be unlawful for any person to offer 
for sale or distribute in commerce any coal in 
violation of an order or regulation issued pursu-
ant to section 792(d) of this title. Any person 
who knowingly and willfully violates this para-
graph after having been subjected to a civil pen-
alty for a prior violation of the same provision 
of any order or regulation issued pursuant to 
section 792(d) of this title shall be fined not 
more than $50,000, or imprisoned not more than 
six months, or both. 

(4) Whenever it appears to the Federal Energy 
Administrator or any person authorized by the 
Federal Energy Administrator to exercise au-
thority under section 792 of this title or section 
796 of this title that any individual or organiza-
tion has engaged, is engaged, or is about to en-
gage in acts or practices constituting a viola-
tion of subsection (a) of this section the Federal 
Energy Administrator or such person may re-
quest the Attorney General to bring a civil ac-
tion to enjoin such acts or practices, and upon a 
proper showing, a temporary restraining order 
or a preliminary or permanent injunction shall 
be granted without bond. In such action, the 
court may also issue mandatory injunctions 
commanding any person to comply with any 
provision, the violation of which is prohibited 
by subsection (a) of this section. 

(5) Any person suffering legal wrong because of 
any act or practice arising out of any violation 
of subsection (a) of this section may bring a 
civil action for appropriate relief, including an 
action for a declaratory judgment or writ of in-
junction. United States district courts shall 
have jurisdiction of actions under this para-
graph without regard to the amount in con-
troversy. Nothing in this paragraph shall au-
thorize any person to recover damages. 

(Pub. L. 93–319, § 12, June 22, 1974, 88 Stat. 264.) 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 790 of this title; 

title 16 section 2643. 

§ 798. Definitions 

(a) For purposes of this chapter and the Clean 
Air Act [42 U.S.C. 7401 et seq.] the term ‘‘Federal 
Energy Administrator’’ means the Adminis-
trator of the Federal Energy Administration es-
tablished by Federal Energy Administration Act 
of 1974 [15 U.S.C. 761 et seq.]; except that until 
such Administrator takes office and after such 
Administration ceases to exist, such term means 
any officer of the United States designated as 
Federal Energy Administrator by the President 
for purposes of this chapter and section 119 1 of 
the Clean Air Act [42 U.S.C. 1857c–10]. 

(b) For purposes of this chapter, the term ‘‘pe-
troleum product’’ means crude oil, residual fuel 
oil, or any refined petroleum product (as defined 
in section 752(5) 1 of this title). 

(Pub. L. 93–319, § 14, June 22, 1974, 88 Stat. 265.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) and (b), was 

in the original ‘‘this Act’’, meaning Pub. L. 93–319. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 791 of this title 

and Tables. 

The Clean Air Act, referred to in subsec. (a), is act 

July 14, 1955, ch. 360, 69 Stat. 322, as amended, which is 

classified generally to chapter 85 (§ 7401 et seq.) of Title 

42, The Public Health and Welfare. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 7401 of Title 42 and Tables. 

Section 119 of the Clean Air Act [42 U.S.C. 1857c–10], 

referred to in subsec. (a), was repealed by Pub. L. 95–95, 

§ 112(b)(1), Aug. 7, 1977, 91 Stat. 709, which is set out as 

a Compliance Orders note under section 792 of this 

title. A new section 119 of the Clean Air Act was added 

by Pub. L. 95–95, § 117(b), and is classified to section 7419 

of Title 42. 

The Federal Energy Administration Act of 1974, re-

ferred to in subsec. (a), is Pub. L. 93–275, May 7, 1974, 88 

Stat. 96, as amended, which is classified generally to 

chapter 16B (§ 761 et seq.) of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 761 of this title and Tables. 

Section 752 of this title, referred to in subsec. (b), was 

omitted from the Code pursuant to section 760g of this 

title, which provided for the expiration of the Presi-

dent’s authority under that section on Sept. 30, 1981. 

TRANSFER OF FUNCTIONS 

Federal Energy Administration terminated and func-

tions vested by law in Administrator thereof trans-

ferred to Secretary of Energy (unless otherwise specifi-

cally provided) by sections 7151(a) and 7293 of Title 42, 

The Public Health and Welfare. 

CHAPTER 17—PRODUCTION, MARKETING, 
AND USE OF BITUMINOUS COAL 

SUBCHAPTER A—BITUMINOUS COAL 
CONSERVATION ACT OF 1935 

§§ 801 to 827. Repealed. Apr. 26, 1937, ch. 127, 
§ 20(a), 50 Stat. 90 

Sections, act Aug. 30, 1935, ch. 824, §§ 1–23, 49 Stat. 991, 

comprised the Bituminous Coal Conservation Act of 

1935. 

SUBCHAPTER B—BITUMINOUS COAL ACT 
OF 1937 

§§ 828 to 852. Repealed. Pub. L. 89–554, § 8(a), 
Sept. 6, 1966, 80 Stat. 649, 651 

Sections, act Apr. 26, 1937, ch. 127, §§ 1–22, 50 Stat. 

75–91, related to the regulation of interstate commerce 

of bituminous coal. 

Section 849 of this title was amended by acts Apr. 11, 

1941, ch. 64, § 1(a), 55 Stat. 134; Apr. 24, 1943, ch. 68, 57 

Stat. 68; May 21, 1943, ch. 97, 57 Stat. 82. 

Section 852 of this title was added by act Apr. 11, 1941, 

ch. 64, § 2, 55 Stat. 134. 

CHAPTER 18—TRANSPORTATION OF 
FIREARMS 

§§ 901 to 910. Repealed. Pub. L. 90–351, title IV, 
§ 906, June 19, 1968, 82 Stat. 234 

Section 901, acts June 30, 1938, ch. 850, § 1, 52 Stat. 

1250; Aug. 6, 1939, ch. 500, 53 Stat. 1222; Mar. 10, 1947, ch. 
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15, 61 Stat. 11; Oct. 3, 1961, Pub. L. 87–342, § 1, 75 Stat. 

757, defined in pars. (1) to (7) the terms ‘‘person’’, 

‘‘interstate or foreign commerce’’, ‘‘firearm’’, ‘‘manu-

facturer’’, ‘‘dealer’’, ‘‘fugitive from justice’’, and ‘‘am-

munition’’. See section 921(a)(1) to (3), (9), (10), (11), (14), 

and (16) of Title 18, Crimes and Criminal Procedure, re-

spectively. 

Section 902, acts June 30, 1938, ch. 850, § 2, 52 Stat. 

1250; Oct. 3, 1961, Pub. L. 87–342, § 2, 75 Stat. 757, prohib-

ited certain enumerated acts, including transporting, 

shipping, or receiving firearms or ammunition in com-

merce, subsecs. (a), (d) to (i) of which are covered in 

section 922(a)(1), (c), (e) to (i) of Title 18, Crimes and 

Criminal Procedure, respectively, such subsecs. (d) to 

(i) also being covered generally in section 922(d) and 

such subsec. (i) in section 923(f), the presumption from 

possession rule of subsecs. (f) and (i) being omitted, and 

subsecs. (b) and (c) of which prohibited receipt with 

knowledge that transportation or shipment was in vio-

lation of former subsec. (a) or that the transportation 

or shipment was to a person without a license where 

State laws require prospective purchaser to exhibit a 

license to licensed manufacturer or dealer, respec-

tively. 

Section 903, act June 30, 1938, ch. 850, § 3, 52 Stat. 1251, 

provided for licenses to transport, ship, or receive fire-

arms or ammunition. For subsecs. (a), (b), and (d), see 

sections 923(a), (b), 922(b)(5), (k), 923(d), (f) of Title 18, 

respectively. 

Section 904, act June 30, 1938, ch. 850, § 4, 52 Stat. 1252, 

excepted certain persons from the provisions of the 

chapter. See section 925(a) of Title 18. 

Section 905, acts June 30, 1938, ch. 850, § 5, 52 Stat. 

1252; Feb. 7, 1950, ch. 2, 64 Stat. 3, prescribed penalties 

for violations. See section 924(a) and (c) of Title 18. 

Section 906, act June 30, 1938, ch. 850, § 6, 52 Stat. 1252, 

provided for effective date of chapter 18. Similar provi-

sions are set out as a note under section 921 of Title 18. 

Section 907, act June 30, 1938, ch. 850, § 7, 52 Stat. 1252, 

authorized rules and regulations. See section 926 of 

Title 18. 

Section 908, act June 30, 1938, ch. 850, § 8, 52 Stat. 1252, 

contained separability clause. See section 928 of Title 

18. 

Section 909, act June 30, 1938, ch. 850, § 9, 52 Stat. 1252, 

provided for the Federal Firearms Act as the short title 

for chapter 18. 

Section 910, act June 30, 1938, ch. 850, § 10, as added 

Sept. 15, 1965, Pub. L. 89–184, 79 Stat. 788, provided for 

relief from disabilities resulting from conviction, appli-

cation of provisions, public interest, and publication in 

Federal Register. See section 925(c) of Title 18. 

EFFECTIVE DATE OF REPEAL 

Repeal effective 180 days after June 19, 1968, except 

that valid license issued thereunder shall not terminate 

until expiration according to terms of license unless 

sooner revoked or terminated pursuant to applicable 

law, see section 907 of Pub. L. 90–351, set out as a note 

under section 921 of Title 18, Crimes and Criminal Pro-

cedure. 

CHAPTER 19—MISCELLANEOUS 

Sec. 

1001. Prize-fight films as subjects of interstate or 

foreign commerce. 

1002. Golden Gate Bridge tolls; Government traffic 

and personnel in performance of office busi-

ness not subject to tolls. 

1003. Authorization for free travel on Golden Gate 

Bridge; issuance, presentation, and accept-

ance; other authorization devices. 

1004. Penalties. 

1005. San Francisco-Oakland Bay Bridge tolls; Gov-

ernment traffic and personnel on official 

business exempted; Government personnel 

on Yerba Buena Island or Treasure Island 

exempted. 

Sec. 

1006. Authorization for free travel on San Fran-

cisco-Oakland Bay Bridge; issuance, presen-

tation, and acceptance; other authorization 

devices. 

1007. Penalties. 

§ 1001. Prize-fight films as subjects of interstate 
or foreign commerce 

Every film or other pictorial representation of 
any prize fight or encounter of pugilists, under 
whatever name, transported into any State, Ter-
ritory, or possession, for use, sale, storage, exhi-
bition, or other disposition therein is divested of 
its character as a subject of interstate or foreign 
commerce to the extent that it shall upon cross-
ing the boundary of such State, Territory, or 
possession, be subject to the operation and ef-
fect of the laws of such State, Territory, or pos-
session enacted in the exercise of its police 
power. 

(June 29, 1940, ch. 443, § 1, 54 Stat. 686.) 

§ 1002. Golden Gate Bridge tolls; Government 
traffic and personnel in performance of of-
fice business not subject to tolls 

Tolls may be charged for the passage or tran-
sit over the Golden Gate Bridge of Government 
traffic, of military or naval personnel and their 
dependents, and of civilian employees of the 
Army and Navy traveling on Government busi-
ness, but such tolls shall not be in excess of the 
tolls charged for the passage or transit of other 
like traffic over such bridge: Provided, however, 
That subject to the provisions of section 1003 of 
this title, military and naval personnel, and ci-
vilian employees of the Army and Navy, when 
such personnel or employees are engaged in the 
performance of official duties requiring the use 
of such bridge, together with the conveyances 
being used by them in the performance of such 
duties, shall have the use of such bridge free of 
toll. 

(Mar. 14, 1944, ch. 92, § 1, 58 Stat. 116.) 

EFFECTIVE DATE 

Section 4 of act Mar. 14, 1944, provided: ‘‘The provi-

sions of this Act [sections 1002 to 1004 of this title] shall 

take effect thirty days after the date of its enact-

ment.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1003, 1004 of this 

title. 

§ 1003. Authorization for free travel on Golden 
Gate Bridge; issuance, presentation, and ac-
ceptance; other authorization devices 

(a) The use of the Golden Gate Bridge free of 
toll, provided for in section 1002 of this title, 
shall be granted upon the presentation and sur-
render at the toll lanes of an authorization cer-
tifying that the traffic in question is entitled to 
such right. Such authorization shall be issued 
and signed by any military or naval officer des-
ignated for such purpose in accordance with reg-
ulations which shall be prescribed by the Sec-
retary of the Army and the Secretary of the 
Navy, respectively. The names and signatures of 
officers so designated shall be furnished to the 
Golden Gate Bridge and Highway District, and 
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thereafter authorizations signed by them shall 
be accepted by such bridge and highway district 
as prima facie evidence of the facts stated there-
in. 

(b) Notwithstanding the provisions of sub-
section (a) of this section, such right to use the 
Golden Gate Bridge free of toll may be estab-
lished by any other device or means which may 
be acceptable to the Golden Gate Bridge and 
Highway District; and the Secretary of the 
Army and the Golden Gate Bridge and Highway 
District, and the Secretary of the Navy and the 
Golden Gate Bridge and Highway District, may 
enter into any appropriate agreements to secure 
the effective, convenient, and just exercise of 
such right. 

(Mar. 14, 1944, ch. 92, § 2, 58 Stat. 116.) 

CODIFICATION 

The Department of War was designated the Depart-

ment of the Army and the title of the Secretary of War 

was changed to Secretary of the Army by section 205(a) 

of act July 26, 1947, ch. 343, title II, 61 Stat. 501. Section 

205(a) of act July 26, 1947, was repealed by section 53 of 

act Aug. 10, 1956, ch. 1041, 70A Stat. 641. Section 1 of act 

Aug. 10, 1956, enacted ‘‘Title 10, Armed Forces’’ which 

in sections 3011 to 3013 continued the military Depart-

ment of the Army under the administrative supervision 

of a Secretary of the Army. 

SECRETARY OF THE AIR FORCE 

For transfer of certain functions relating to finance 

and fiscal matters, insofar as they pertain to Secretary 

of the Air Force, from Secretary of the Army to Sec-

retary of the Air Force, see Secretary of Defense Trans-

fer Order Nos. 25, Oct. 14, 1948, and 40 [App. B(61)], July 

22, 1949. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1002, 1004 of this 

title. 

§ 1004. Penalties 

Whoever secures or attempts to secure the ex-
emption from toll provided for in sections 1002 
to 1004 of this title or an authorization referred 
to in section 1003 of this title, knowing that he 
is not entitled thereto, and whoever signs or is-
sues any such authorization certifying to such 
right of exemption, knowing that such right 
does not exist, shall be guilty of a misdemeanor, 
and, upon conviction thereof, shall be punished 
by a fine of not more than $100 or by imprison-
ment for not more than ten days, or by both 
such fine and imprisonment. 

(Mar. 14, 1944, ch. 92, § 3, 58 Stat. 116.) 

§ 1005. San Francisco-Oakland Bay Bridge tolls; 
Government traffic and personnel on official 
business exempted; Government personnel 
on Yerba Buena Island or Treasure Island ex-
empted 

Tolls may be charged for the passage or tran-
sit over the San Francisco-Oakland Bay Bridge 
of Government traffic, or military, naval, or ci-
vilian personnel and their dependents, and of ci-
vilian employees of the Army and Navy travel-
ing on Government business, but such tolls shall 
not be in excess of the tolls charged for the pas-
sage or transit of other like traffic over such 
bridge: Provided, however, That subject to the 

provisions of section 1006 of this title, military, 
Coast Guard, and naval personnel, and civilian 
employees of the Army and Navy and Coast 
Guard and personnel and employees of the Na-
tional Ocean Survey, when such personnel or 
employees are engaged in the performance of of-
ficial duties requiring the use of such bridge, to-
gether with the conveyances being used by them 
in the performance of such duties, shall have the 
use of such bridge free of toll: Provided further, 
That subject to the provisions of section 1006 of 
this title, military, Coast Guard, and naval per-
sonnel, civilian employees of the Army and 
Navy and Coast Guard and personnel and em-
ployees of the National Ocean Survey, and their 
dependents, when such personnel, employees, or 
dependents are resident or employed on Yerba 
Buena Island or Treasure Island, or on any ves-
sel berthed at any point on said islands, to-
gether with the conveyances being used by 
them, when proceeding to or from said islands, 
shall have the use of such bridge free of toll. 

(July 1, 1946, ch. 528, § 1, 60 Stat. 347.) 

EFFECTIVE DATE 

Section 4 of act July 1, 1946, provided that sections 

1005 to 1007 of this title shall be effective thirty days 

after July 1, 1946. 

TRANSFER OF FUNCTIONS 

Coast and Geodetic Survey consolidated with Weath-

er Bureau of Department of Commerce to form new 

agency in Department of Commerce known as Environ-

mental Science Services Administration and offices of 

Director and Deputy Director of Coast and Geodetic 

Survey abolished by Reorg. Plan No. 2 of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 1318, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. All functions of Survey, Director of Survey, and of-

ficers, employees, and organizational entities of Survey 

transferred to Secretary of Commerce and all personnel 

(including commissioned officers) and property of Sur-

vey, not already transferred by 1950 Reorg. Plan No. 5, 

deemed transferred to Administration. Subsequently, 

Environmental Science Services Administration abol-

ished by Reorg. Plan No. 4 of 1970, eff. Oct. 3, 1970, 35 

F.R. 15627, 84 Stat. 2090, set out in the Appendix to title 

5, which created National Oceanic and Atmospheric Ad-

ministration in Department of Commerce. By order of 

Acting Associate Administrator of NOAA, organization 

name of Coast and Geodetic Survey changed to Na-

tional Ocean Survey. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1006, 1007 of this 

title. 

§ 1006. Authorization for free travel on San Fran-
cisco-Oakland Bay Bridge; issuance, presen-
tation, and acceptance; other authorization 
devices 

(a) The use of the San Francisco-Oakland Bay 
Bridge free of toll, provided for in section 1005 of 
this title, shall be granted upon the presen-
tation and surrender at the toll lanes of an au-
thorization certifying that the traffic or person 
in question is entitled to such right. Such au-
thorization shall be issued and signed by any of-
ficer or official designated for such purpose in 
accordance with regulations which shall be pre-
scribed by the Secretary of the Department hav-
ing control of the personnel exempted by section 
1005 of this title. The names and signatures of 
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officers so designated shall be furnished to the 
California Toll Bridge Authority and thereafter 
authorizations signed by them shall be accepted 
by such authority as prima facie evidence of the 
facts stated therein. 

(b) Notwithstanding the provisions of sub-
section (a) of this section, such right to use the 
San Francisco-Oakland Bay Bridge free of toll 
may be established by any other device or 
means which may be acceptable to the Califor-
nia Toll Bridge Authority; and the Secretary of 
the appropriate Department and the California 
Toll Bridge Authority may enter into any appro-
priate agreements to secure the effective, con-
venient, and just exercise of such right. 

(July 1, 1946, ch. 528, § 2, 60 Stat. 348.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1005, 1007 of this 

title. 

§ 1007. Penalties 

Whoever secures or attempts to secure the ex-
emption from toll provided for in sections 1005 
to 1007 of this title or an authorization referred 
to in section 1006 of this title, knowing that he 
is not entitled thereto, and whoever signs or is-
sues any such authorization certifying to such 
right of exemption, knowing that such right 
does not exist, shall be guilty of a misdemeanor, 
and, upon conviction thereof, shall be punished 
by a fine of not more than $100 or by imprison-
ment for not more than ten days, or by both 
such fine and imprisonment. 

(July 1, 1946, ch. 528, § 3, 60 Stat. 348.) 

CHAPTER 20—REGULATION OF INSURANCE 

Sec. 

1011. Declaration of policy. 
1012. Regulation by State law; Federal law relating 

specifically to insurance; applicability of 

certain Federal laws after June 30, 1948. 
(a) State regulation. 
(b) Federal regulation. 

1013. Suspension until June 30, 1948, of application 

of certain Federal laws; Sherman Act appli-

cable to agreements to, or acts of, boycott, 

coercion, or intimidation. 

1014. Effect on other laws. 

1015. ‘‘State’’ defined. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 6701 of this title. 

§ 1011. Declaration of policy 

Congress hereby declares that the continued 
regulation and taxation by the several States of 
the business of insurance is in the public inter-
est, and that silence on the part of the Congress 
shall not be construed to impose any barrier to 
the regulation or taxation of such business by 
the several States. 

(Mar. 9, 1945, ch. 20, § 1, 59 Stat. 33.) 

SHORT TITLE 

Act Mar. 9, 1945, ch. 20, 59 Stat. 33, which is classified 

to this chapter, is popularly known as the ‘‘McCarran- 

Ferguson Act’’. 

SEPARABILITY 

Section 6 of act Mar. 9, 1945, provided: ‘‘If any provi-

sion of this Act [this chapter], or the application of 

such provision to any person or circumstances, shall be 

held invalid, the remainder of the Act, and the applica-

tion of such provision to persons or circumstances 

other than those as to which it is held invalid, shall not 

be affected.’’ 

§ 1012. Regulation by State law; Federal law re-
lating specifically to insurance; applicability 
of certain Federal laws after June 30, 1948 

(a) State regulation 

The business of insurance, and every person 
engaged therein, shall be subject to the laws of 
the several States which relate to the regulation 
or taxation of such business. 

(b) Federal regulation 

No Act of Congress shall be construed to inval-
idate, impair, or supersede any law enacted by 
any State for the purpose of regulating the busi-
ness of insurance, or which imposes a fee or tax 
upon such business, unless such Act specifically 
relates to the business of insurance: Provided, 
That after June 30, 1948, the Act of July 2, 1890, 
as amended, known as the Sherman Act, and the 
Act of October 15, 1914, as amended, known as 
the Clayton Act, and the Act of September 26, 
1914, known as the Federal Trade Commission 
Act, as amended [15 U.S.C. 41 et seq.], shall be 
applicable to the business of insurance to the ex-
tent that such business is not regulated by State 
Law. 

(Mar. 9, 1945, ch. 20, § 2, 59 Stat. 34; July 25, 1947, 
ch. 326, 61 Stat. 448.) 

REFERENCES IN TEXT 

Act of July 2, 1890, as amended, known as the Sher-

man Act, referred to in subsec. (b), is classified to sec-

tions 1 to 7 of this title. 
Act of October 15, 1914, as amended, known as the 

Clayton Act, referred to in subsec. (b), is act Oct. 15, 

1914, ch. 323, 38 Stat. 730, as amended, which is classified 

generally to sections 12, 13, 14 to 19, 20, 21, and 22 to 27 

of this title and to sections 52 and 53 of Title 29, Labor. 

For further details and complete classification of this 

Act to the Code, see References in Text note set out 

under section 12 of this title and Tables. 
Act of September 26, 1914, known as the Federal 

Trade Commission Act, as amended, referred to in sub-

sec. (b), is classified generally to subchapter I (§ 41 et 

seq.) of chapter 2 of this title. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

AMENDMENTS 

1947—Act July 25, 1947, substituted ‘‘June 30, 1948’’ for 

‘‘January 1, 1948’’. 

§ 1013. Suspension until June 30, 1948, of applica-
tion of certain Federal laws; Sherman Act ap-
plicable to agreements to, or acts of, boycott, 
coercion, or intimidation 

(a) Until June 30, 1948, the Act of July 2, 1890, 
as amended, known as the Sherman Act, and the 
Act of October 15, 1914, as amended, known as 
the Clayton Act, and the Act of September 26, 
1914, known as the Federal Trade Commission 
Act [15 U.S.C. 41 et seq.], and the Act of June 19, 
1936, known as the Robinson-Patman Anti-Dis-
crimination Act, shall not apply to the business 
of insurance or to acts in the conduct thereof. 

(b) Nothing contained in this chapter shall 
render the said Sherman Act inapplicable to any 
agreement to boycott, coerce, or intimidate, or 
act of boycott, coercion, or intimidation. 
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(Mar. 9, 1945, ch. 20, § 3, 59 Stat. 34; July 25, 1947, 
ch. 326, 61 Stat. 448.) 

REFERENCES IN TEXT 

Act of July 2, 1890, as amended, known as the Sher-

man Act, referred to in subsecs. (a) and (b), is classified 

to sections 1 to 7 of this title. 

Act of October 15, 1914, as amended, known as the 

Clayton Act, referred to in subsec. (a), is act Oct. 15, 

1914, ch. 323, 38 Stat. 730, as amended, which is classified 

generally to sections 12, 13, 14 to 19, 20, 21, and 22 to 27 

of this title and to sections 52 and 53 of Title 29, Labor. 

For further details and complete classification of this 

Act to the Code, see References in Text note set out 

under section 12 of this title and Tables. 

Act of September 26, 1914, known as the Federal 

Trade Commission Act, referred to in subsec. (a), is 

generally classified to subchapter I (§ 41 et seq.) of 

chapter 2 of this title. For complete classification of 

this Act to the Code, see section 58 of this title and 

Tables. 

Act of June 19, 1936, known as the Robinson-Patman 

Anti-Discrimination Act, referred to in subsec. (a), is 

act June 19, 1936, ch. 592, 49 Stat. 1526, known as the 

Robinson-Patman Antidiscrimination Act and also as 

the Robinson-Patman Price Discrimination Act, which 

enacted sections 13a, 13b, and 21a of this title and 

amended section 13 of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 13 of this title and Tables. 

AMENDMENTS 

1947—Act July 25, 1947, substituted ‘‘June 30, 1948’’ for 

‘‘January 1, 1948’’. 

§ 1014. Effect on other laws 

Nothing contained in this chapter shall be 
construed to affect in any manner the applica-
tion to the business of insurance of the Act of 
July 5, 1935, as amended, known as the National 
Labor Relations Act [29 U.S.C. 151 et seq.], or 
the Act of June 25, 1938, as amended, known as 
the Fair Labor Standards Act of 1938 [29 U.S.C. 
201 et seq.], or the Act of June 5, 1920, known as 
the Merchant Marine Act, 1920 [46 App. U.S.C. 
861 et seq.]. 

(Mar. 9, 1945, ch. 20, § 4, 59 Stat. 34.) 

REFERENCES IN TEXT 

Act of July 5, 1935, as amended, known as the Na-

tional Labor Relations Act, referred to in text, is act 

July 5, 1935, ch. 372, 49 Stat. 449, as amended which is 

classified generally to subchapter II (§ 151 et seq.) of 

chapter 7 of Title 29, Labor. For complete classification 

of this Act to the Code, see section 167 of Title 29 and 

Tables. 

Act of June 25, 1938, as amended, known as the Fair 

Labor Standards Act, referred to in text, is classified 

generally to chapter 8 (§ 201 et seq.) of Title 29. For 

complete classification of this Act to the Code, see sec-

tion 201 of Title 29 and Tables. 

Act of June 5, 1920, known as the Merchant Marine 

Act, 1920, referred to in text, is classified principally to 

chapter 24 (§ 861 et seq.) of Title 46, Appendix, Shipping 

(except for sections repealed or reenacted in Title 46, 

Shipping). For complete classification of this Act to 

the Code, see section 889 of Title 46, Appendix, and 

Tables. 

§ 1015. ‘‘State’’ defined 

As used in this chapter, the term ‘‘State’’ in-
cludes the several States, Alaska, Hawaii, Puer-
to Rico, Guam, and the District of Columbia. 

(Mar. 9, 1945, ch. 20, § 5, 59 Stat. 34; Aug. 1, 1956, 
ch. 852, § 4, 70 Stat. 908.) 

AMENDMENTS 

1956—Act Aug. 1, 1956, included ‘‘Guam’’ in definition 

of State. 

ADMISSION OF ALASKA AND HAWAII TO STATEHOOD 

Alaska was admitted into the Union on Jan. 3, 1959, 

on issuance of Proc. No. 3269, Jan. 3, 1959, 24 FR 81, 73 

Stat. c16, and Hawaii was admitted into the Union on 

Aug. 21, 1959, on issuance of Proc. No. 3309, Aug. 21, 1959, 

24 FR 6868, 73 Stat. c74. For Alaska Statehood Law, see 

Pub. L. 85–508, July 7, 1958, 72 Stat. 339, set out as a 

note preceding section 21 of Title 48, Territories and In-

sular Possessions. For Hawaii Statehood Law, see Pub. 

L. 86–3, Mar. 18, 1959, 73 Stat. 4, set out as a note preced-

ing section 491 of Title 48. 

CHAPTER 21—NATIONAL POLICY ON 
EMPLOYMENT AND PRODUCTIVITY 

Sec. 

1021. Congressional declarations. 
(a) Generally. 
(b) Full opportunities for employment. 
(c) Inflation. 
(d) Coordination of Federal policies and 

programs. 
(e) Federal controls. 
(f) Expansion of private employment. 
(g) Trade deficits. 
(h) Balanced Federal budget. 
(i) Investment needs of private enter-

prise. 
(j) Reliance on private sector. 

1022. Economic Report of President; coverage; sup-

plementary reports; reference to Congres-

sional joint committee; percentage rate of 

unemployment; definitions. 
(a) Time of submission; contents. 
(b) Supplementary reports. 
(c) Referral to joint committee. 
(d) Rate of unemployment. 
(e) ‘‘Inflation’’; ‘‘prices’’; ‘‘reasonable 

price stability’’ defined. 
1022a. Medium-term economic goals and policies re-

specting full employment and balanced 

growth. 
(a) Incorporation of necessary programs 

and policies. 
(b) Interim numerical goals for initial 

Economic Reports. 
(c) Achievement of full employment, bal-

anced budget, zero inflation rate, 

and 20 per centum level of Federal 

outlays as a proportion of gross na-

tional product for succeeding Eco-

nomic Reports. 
(d) Review by President; report to Con-

gress; modification of timetables. 
(e) Interim numerical goals for succeed-

ing Economic Reports. 
(f) Action taken to reduce unemploy-

ment. 
(g) Definitions. 

1022b. Presentation of analysis respecting short- 

term and medium-term goals in Economic 

Report of President; mutually reinforcing 

means. 
(a) Analysis of goals. 
(b) Means to achieve goals. 

1022c. Inclusion of priority policies and programs in 

President’s Budget. 
1022d. President’s Budget. 

(a) Recommendations. 
(b) Five-year projections of outlays and 

receipts. 
(c) Inclusion in Economic Report of 

President; purposeful development 

of expenditure and revenue ele-

ments; considerations governing de-

termination of size of President’s 

expenditures and revenue proposals. 
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Sec. 

1022e. Inflation. 
(a) Methods and requirements for achiev-

ing price stability. 
(b) Coordination of fiscal or monetary 

policies with specific targeted poli-

cies. 
(c) Policy initiation and recommenda-

tions; elements of structural poli-

cies. 
1022f. Advisory board or boards. 

(a) Establishment. 
(b) Composition; duties; compensation. 

1023. Council of Economic Advisers. 
(a) Creation; composition; qualifications; 

selection of chairman and vice 

chairman. 
(b) Employment of specialists, experts, 

and other personnel. 
(c) Duties. 
(d) Annual report. 
(e) Consultation with other groups and 

agencies; utilization of Government 

services and private research agen-

cies. 
(f) Appropriations. 

1024. Joint Economic Committee. 
(a) Composition. 
(b) Functions. 
(c) Vacancies; selection of chairman and 

vice chairman. 
(d) Hearings; employment and compensa-

tion of personnel; cost of steno-

graphic services; utilization of Gov-

ernment services and private re-

search agencies. 
(e) Appropriations. 
(f) Service as attorney or expert for com-

mittee. 
1025. Printing of monthly publication by Joint 

Economic Committee entitled ‘‘Economic 

Indicators’’; distribution. 
1026. Repealed. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 3113, 3116, 3117, 

3131, 3132 of this title; title 2 section 632. 

§ 1021. Congressional declarations 

(a) Generally 

The Congress declares that it is the continuing 
policy and responsibility of the Federal Govern-
ment to use all practicable means, consistent 
with its needs and obligations and other essen-
tial national policies, and with the assistance 
and cooperation of both small and larger busi-
nesses, agriculture, labor, and State and local 
governments, to coordinate and utilize all its 
plans, functions, and resources for the purpose 
of creating and maintaining, in a manner cal-
culated to foster and promote free competitive 
enterprise and the general welfare, conditions 
which promote useful employment opportuni-
ties, including self-employment, for those able, 
willing, and seeking to work, and promote full 
employment and production, increased real in-
come, balanced growth, a balanced Federal 
budget, adequate productivity growth, proper 
attention to national priorities, achievement of 
an improved trade balance through increased ex-
ports and improvement in the international 
competitiveness of agriculture, business, and in-
dustry, and reasonable price stability as pro-
vided in section 1022b(b) of this title. 

(b) Full opportunities for employment 

The Congress further declares and establishes 
as a national goal the fulfillment of the right to 

full opportunities for useful paid employment at 
fair rates of compensation of all individuals 
able, willing, and seeking to work. 

(c) Inflation 

The Congress further declares that inflation is 
a major national problem requiring improved 
government policies relating to food, energy, 
improved and coordinated fiscal and monetary 
management, the reform of outmoded rules and 
regulations of the Federal Government, the cor-
rection of structural defects in the economy 
that prevent or seriously impede competition in 
private markets, and other measures to reduce 
the rate of inflation. 

(d) Coordination of Federal policies and pro-
grams 

The Congress further declares that it is the 
purpose of the Full Employment and Balanced 
Growth Act of 1978 [15 U.S.C. 3101 et seq.] to im-
prove the coordination and integration of the 
policies and programs of the Federal Govern-
ment toward achievement of the objectives of 
such Act through better management, increased 
efficiency, and attention to long-range as well 
as short-range problems and to balancing the 
Federal budget. 

(e) Federal controls 

The Congress further declares that, although 
it is the purpose under the Full Employment 
and Balanced Growth Act of 1978 [15 U.S.C. 3101 
et seq.] to seek diligently and to encourage the 
voluntary cooperation of the private sector in 
helping to achieve the objectives of such Act, no 
provisions of such Act or this chapter shall be 
used, with respect to any portion of the private 
sector of the economy, to provide for Federal 
Government control of production, employment, 
allocation of resources, or wages and prices, ex-
cept to the extent authorized under other Fed-
eral laws. 

(f) Expansion of private employment 

The Congress further declares that it is the 
purpose of the Full Employment and Balanced 
Growth Act of 1978 [15 U.S.C. 3101 et seq.] to 
maximize and place primary emphasis upon the 
expansion of private employment, and all pro-
grams and policies under such Act shall be in ac-
cord with such purpose. Toward this end, the ef-
fort to expand jobs to the full employment level 
shall be in this order of priority to the extent 
consistent with balanced growth— 

(1) expansion of conventional private jobs 
through improved use of general economic and 
structural policies, including measures to en-
courage private sector investment and capital 
formation; 

(2) expansion of private employment through 
Federal assistance in connection with the pri-
ority programs in such Act; 

(3) expansion of public employment other 
than through the provisions of section 206 of 
such Act [15 U.S.C. 3116]; and 

(4) when recommended by the President 
under section 206 of such Act [15 U.S.C. 3116] 
and subject to the limitations in such section, 
the creation of employment through the meth-
ods set forth in such section. 

(g) Trade deficits 

The Congress further declares that trade defi-
cits are a major national problem requiring a 
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strong national export policy including im-
proved Government policies relating to the pro-
motion, facilitation, and financing of commer-
cial and agricultural exports, Government poli-
cies designed to reduce foreign barriers to ex-
ports through international negotiation and 
agreement, Federal support for research, devel-
opment, and diffusion of new technologies to 
promote innovation in agriculture, business, and 
industry, the elimination or modification of 
Government rules or regulations that burden or 
disadvantage exports and the national and inter-
national competitiveness of agriculture, busi-
ness, and industry, the reexamination of anti-
trust laws and policies when necessary to enable 
agriculture, business, and industry to meet for-
eign competition in the United States and 
abroad, and the achievement of a free and fair 
international trading system and a sound and 
stable international monetary order. 

(h) Balanced Federal budget 

The Congress further declares that it is the 
purpose of the Full Employment and Balanced 
Growth Act of 1978 [15 U.S.C. 3101 et seq.] to 
achieve a balanced Federal budget consistent 
with the achievement of the medium-term goals 
specified in section 1022a of this title. 

(i) Investment needs of private enterprise 

The Congress further declares that it is the 
continuing policy and responsibility of the Fed-
eral Government, in cooperation with State and 
local governments, to use all practical means 
consistent with other essential considerations of 
national policy to provide sufficient incentives 
to assure meeting the investment needs of pri-
vate enterprise, including the needs of small and 
medium sized businesses, in order to increase 
the production of goods, the provision of serv-
ices, employment, the opportunity for profit, 
the payment of taxes, and to reduce and control 
inflation. To the extent it is reasonably possible 
to do so, private enterprise investments in de-
pressed urban and rural areas should be pro-
moted to reduce the high levels of unemploy-
ment that exist there. 

(j) Reliance on private sector 

The Congress further declares that it is the 
purpose of the Full Employment and Balanced 
Growth Act of 1978 [15 U.S.C. 3101 et seq.] to rely 
principally on the private sector for expansion 
of economic activity and creation of new jobs 
for a growing labor force. Toward this end, it is 
the purpose of this chapter to encourage the 
adoption of fiscal policies that would establish 
the share of the gross national product ac-
counted for by Federal outlays at the lowest 
level consistent with national needs and prior-
ities. 

(Feb. 20, 1946, ch. 33, § 2, 60 Stat. 23; Pub. L. 
95–523, title I, § 102, Oct. 27, 1978, 92 Stat. 1890.) 

REFERENCES IN TEXT 

The Full Employment and Balanced Growth Act of 

1978, referred to in subsecs. (d), (e), (f), (h), and (j), is 

Pub. L. 95–523, Oct. 27, 1978, 92 Stat. 1887, as amended, 

which is classified principally to chapter 58 (§ 3101 et 

seq.) of this title. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 3101 of this title and Tables. 

AMENDMENTS 

1978—Pub. L. 95–523 designated existing provisions as 

subsec. (a), inserted provisions relating to promotion of 

balanced growth, a balanced Federal budget, adequate 

productivity growth, proper attention to national pri-

orities, improvement in trade balance, and reasonable 

price stability, and added subsecs. (b) to (j). 

SHORT TITLE 

Section 1 of act Feb. 20, 1946, provided: ‘‘This Act [en-

acting this chapter] may be cited as the ‘Employment 

Act of 1946’.’’ 

STATEMENT OF PURPOSE 

Section 101 of Pub. L. 95–523 provided that: ‘‘It is the 

purpose of this title [enacting sections 1022a to 1022f of 

this title, amending sections 1021, 1022 and 1023 of this 

title and section 225a of Title 12, Banks and Banking, 

and enacting provisions set out as a note under section 

225a of Title 12]— 

‘‘(1) to declare the general policies of this Act [see 

Short Title note under section 3101 of this title]; 

‘‘(2) to provide an open process under which eco-

nomic goals and policies are proposed, reviewed, and 

established; 

‘‘(3) to provide for yearly review of national eco-

nomic policies to ensure their consistency with these 

goals to the maximum extent possible; and 

‘‘(4) to strengthen and supplement the purposes and 

policies of the Employment Act of 1946 [this chap-

ter].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1022, 1023, 3117 

of this title. 

§ 1022. Economic Report of President; coverage; 
supplementary reports; reference to Congres-
sional joint committee; percentage rate of 
unemployment; definitions 

(a) Time of submission; contents 

The President shall annually transmit to the 
Congress not later than 10 days after the sub-
mission of the budget under section 1105(a) of 
title 31, with copies transmitted to the Governor 
of each State and to other appropriate State and 
local officials, an economic report (hereinafter 
in this chapter referred to as the ‘‘Economic Re-
port’’) together with the annual report of the 
Council of Economic Advisers submitted in ac-
cord with section 1023(c) of this title, setting 
forth— 

(1) the current and foreseeable trends in the 
levels of employment, unemployment, produc-
tion, capital formation, real income, Federal 
budget outlays and receipts, productivity, 
international trade and payments, and prices, 
and a review and analysis of recent domestic 
and international developments affecting eco-
nomic trends in the Nation; 

(2)(A) annual numerical goals for employ-
ment and unemployment, production, real in-
come, productivity, Federal outlays as a pro-
portion of gross national product, and prices 
for the calendar year in which the Economic 
Report is transmitted and for the following 
calendar year, designated as short-term goals, 
which shall be consistent with achieving as 
rapidly as feasible the goals of full employ-
ment and production, increased real income, 
balanced growth, fiscal policies that would es-
tablish the share of an expanding gross na-
tional product accounted for by Federal out-
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lays at the lowest level consistent with na-
tional needs and priorities, a balanced Federal 
budget, adequate productivity growth, price 
stability, achievement of an improved trade 
balance, and proper attention to national pri-
orities; and 

(B) annual numerical goals as specified in 
subparagraph (A) for the three successive cal-
endar years, designated as medium term goals; 

(3) employment objectives for certain sig-
nificant subgroups of the labor force, includ-
ing youth, women, minorities, handicapped 
persons, veterans, and middle-aged and older 
persons; and 

(4) a program for carrying out the policy de-
clared in section 1021 of this title, together 
with such recommendations for legislation as 
the President may deem necessary or desir-
able. 

(b) Supplementary reports 

The President may transmit from time to 
time to the Congress reports supplementary to 
the Economic Report, each of which shall in-
clude such supplementary or revised recom-
mendations as he may deem necessary or desir-
able to achieve the policy declared in section 
1021 of this title. 

(c) Referral to joint committee 

The Economic Report, and all supplementary 
reports transmitted under subsection (b) of this 
section, shall, when transmitted to Congress, be 
referred to the joint committee created by sec-
tion 1024 of this title. 

(d) Rate of unemployment 

For the purposes of the Full Employment and 
Balanced Growth Act of 1978 [15 U.S.C. 3101 et 
seq.] the percentage rate of unemployment as 1 a 
percentage of the civilian labor force as set 
forth by the Bureau of Labor Statistics in the 
Department of Labor as computed under the 
procedures in effect as of October 27, 1978. 

(e) ‘‘Inflation’’; ‘‘prices’’; ‘‘reasonable price stabil-
ity’’ defined 

For the purpose of the Full Employment and 
Balanced Growth Act of 1978 [15 U.S.C. 3101 et 
seq.], the terms ‘‘inflation’’, ‘‘prices’’, and ‘‘rea-
sonable price stability’’ refer to the rate of 
change or level of the consumer price index as 
set forth by the Bureau of Labor Statistics, 
United States Department of Labor. 

(Feb. 20, 1946, ch. 33, § 3, 60 Stat. 24; Aug. 2, 1946, 
ch. 753, title II, § 226, 60 Stat. 838; June 18, 1956, 
ch. 399, § 1, 70 Stat. 289; Pub. L. 95–523, title I, 
§ 103, Oct. 27, 1978, 92 Stat. 1892; Pub. L. 96–10, 
§ 6(d), May 10, 1979, 93 Stat. 24; Pub. L. 101–508, 
title XIII, § 13112(e), Nov. 5, 1990, 104 Stat. 
1388–609.) 

REFERENCES IN TEXT 

The Full Employment and Balanced Growth Act of 

1978, referred to in subsecs. (d) and (e), is Pub. L. 95–523, 

Oct. 27, 1978, 92 Stat. 1887, as amended, which is classi-

fied principally to chapter 58 (§ 3101 et seq.) of this title. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 3101 of this title 

and Tables. 

CODIFICATION 

In subsec. (a), ‘‘section 1023(c) of this title’’ was in the 

original ‘‘section 11(c) of this Act’’, which is classified 

to section 1024(c) of this title. The citation has been 

editorially translated as indicated to reflect the prob-

able intent of Congress because the reporting require-

ments appear in section 10(c) of the Act, which is clas-

sified to section 1023(c) of this title. 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–508, which directed the 

substitution of ‘‘annually transmit to the Congress not 

later than 10 days after the submission of the budget 

under section 1105(a) of title 31’’ for ‘‘transmit to the 

Congress during the first twenty days of each regular 

session’’ in section ‘‘103(a) of the Full Employment and 

Balanced Growth Act of 1978 (15 U.S.C. 1022(a)’’, was ex-

ecuted to this section, section 3 of the Employment Act 

of 1946, as amended by that Act, to reflect the probable 

intent of Congress. 

1979—Subsec. (a)(2)(A). Pub. L. 96–10 inserted ref-

erence to Federal outlays as a proportion of gross na-

tional product. 

1978—Subsec. (a). Pub. L. 95–523, § 103(a), among other 

changes, inserted provisions relating to the annual re-

port of the Council of Economic Advisers and the inclu-

sion in the President’s Economic Report of annual nu-

merical goals for employment, unemployment, produc-

tion etc., and employment objectives for certain sub-

groups and struck out provisions relating to the review 

of the Federal Government’s economic program and 

economic conditions affecting employment in the 

United States. 

Subsecs. (d), (e). Pub. L. 95–523, § 103(b), added subsecs. 

(d) and (e). 

1956—Subsec. (a). Act June 18, 1956, substituted ‘‘not 

later than January 20 of each year’’ for ‘‘at the begin-

ning of each regular session (commencing with the year 

1947)’’. 

1946—Subsec. (a). Act Aug. 2, 1946, substituted ‘‘at’’ 

for ‘‘within 60 days after’’. 

EFFECTIVE DATE OF 1946 AMENDMENT 

Amendment by act Aug. 2, 1946, effective Aug. 2, 1946, 

see section 245 of that act, set out as a note under sec-

tion 72a of Title 2, The Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1022a, 1022d, 

1022e, 3116, 3132 of this title; title 2 sections 632, 636. 

§ 1022a. Medium-term economic goals and poli-
cies respecting full employment and bal-
anced growth 

(a) Incorporation of necessary programs and 
policies 

In each Economic Report after October 27, 
1978, the President shall incorporate (as part of 
the five-year numerical goals in each Economic 
Report) medium-term annual numerical goals 
specified in section 1022(a)(2)(B) of this title, and 
in each President’s Budget submitted imme-
diately prior thereto, the President shall incor-
porate the programs and policies the President 
deems necessary to achieve such medium-term 
goals and a balanced Federal budget and to 
achieve reasonable price stability as rapidly as 
feasible as provided for in section 1022b(b) of this 
title. 

(b) Interim numerical goals for initial Economic 
Reports 

The medium-term goals in the first three Eco-
nomic Reports and, subject to the provisions of 
subsection (d) of this section, in each Economic 



Page 933 TITLE 15—COMMERCE AND TRADE § 1022a 

1 So in original. Probably should be followed by a comma. 

Report thereafter shall include (as part of the 
five-year goals in each Economic Report) in-
terim numerical goals for— 

(1) reducing the rate of unemployment, as 
set forth pursuant to section 1022(d) of this 
title, to not more than 3 per centum among in-
dividuals aged twenty and over and 4 per cen-
tum among individuals aged sixteen and over 
within a period not extending beyond the fifth 
calendar year after the first such Economic 
Report; 

(2) reducing the rate of inflation, as set forth 
pursuant to section 1022(e) of this title, to not 
more than 3 per centum within a period not 
extending beyond the fifth calendar year after 
the first such Economic Report: Provided, That 
policies and programs for reducing the rate of 
inflation shall be designed so as not to impede 
achievement of the goals and timetables speci-
fied in clause (1) of this subsection for the re-
duction of unemployment; and 

(3) reducing the share of the Nation’s gross 
national product accounted for by Federal 
outlays to 21 per centum or less by 1981, and to 
20 per centum or less by 1983 and thereafter, or 
the lowest level consistent with national 
needs and priorities: Provided, That policies 
and programs for achieving the goal specified 
in this clause shall be designed so as not to 
impede achievement of the goals and time-
tables specified in clause (1) of this subsection 
for the reduction of unemployment. 

For purposes of this subsection, the first Eco-
nomic Report shall be the Report issued in the 
first calendar year after October 27, 1978. 

(c) Achievement of full employment, balanced 
budget, zero inflation rate, and 20 per cen-
tum level of Federal outlays as a proportion 
of gross national product for succeeding Eco-
nomic Reports 

(1) Upon achievement of the 3 and 4 per cen-
tum goals specified in subsection (b)(1) of this 
section, each succeeding Economic Report shall 
have the goal of achieving as soon as practicable 
and maintaining thereafter full employment and 
a balanced budget. 

(2) Upon achievement of the 3 per centum goal 
specified in subsection (b)(2) of this section, each 
succeeding Economic Report shall have the goal 
of achieving by 1988 a rate of inflation of zero 
per centum: Provided, That policies and pro-
grams for reducing the rate of inflation shall be 
designed so as not to impede achievement of the 
goals and timetables specified in clause (1) of 
this subsection for the reduction of unemploy-
ment. 

(3) Upon achievement of the 20 per centum 
goal specified in subsection (b)(3) of this section, 
each succeeding Economic Report shall have the 
goal of establishing the share of an expanding 
gross national product accounted for by Federal 
outlays at a level of 20 per centum or less, or the 
lowest level consistent with national needs and 
priorities: Provided, That policies and programs 
for achieving the goal specified in this clause 
shall be designed so as not to impede achieve-
ment of the goals and timetables specified in 
subsection (b)(1) of this section for the reduction 
of unemployment. 

(d) Review by President; report to Congress; 
modification of timetables 

In the second Economic Report after October 
27, 1978, the President shall review the numeri-
cal goals and timetables for the reduction of un-
employment, inflation, and Federal outlays as a 
proportion of gross national product, and the 
goal of balancing the Federal budget; report to 
the Congress on the degree of progress being 
made, the programs and policies being used, and 
any obstacles to achieving such goals and time-
tables; and, if necessary, propose corrective eco-
nomic measures toward achievement of such 
goals and timetables: Provided, That beginning 
with the second Report and in any subsequent 
Reports, if the President finds it necessary, the 
President may recommend modification of the 
timetable or timetables for the achievement of 
the goals provided for in subsection (b) of this 
section and the annual numerical goals to make 
them consistent with the modified timetable or 
timetables, and the Congress may take such ac-
tion as it deems appropriate consistent with 
title III of the Full Employment and Balanced 
Growth Act of 1978 [15 U.S.C. 3131 et seq.]. 

(e) Interim numerical goals for succeeding Eco-
nomic Reports 

If, after achievement of the 3 and 4 per centum 
goals specified in subsection (b) of this section, 
the unemployment rate for a year as set forth 
pursuant to section 1022(d) of this title is more 
than 3 per centum among individuals aged twen-
ty and over or more than 4 per centum among 
individuals aged sixteen and over, the next Eco-
nomic Report after such rate is set forth and 
each succeeding Economic Report shall include 
(as part of the five-year goals in each Economic 
Report) the interim numerical goal of reducing 
unemployment to not more than the levels spec-
ified in subsection (b)(1) of this section as soon 
as practicable but not later than the fifth cal-
endar year after the first such Economic Report, 
counting as the first calendar year the year in 
which such Economic Report is issued: Provided, 
That, if the President finds it necessary, the 
President may, under the authority provided in 
subsection (d) of this section, recommend modi-
fication of the timetable provided for in this 
subsection for the reduction of unemployment, 
and for the purposes of section 304 of the Full 
Employment and Balanced Growth Act of 1978, 
such recommendation by the President shall be 
treated as a recommendation made under sub-
section (d) of this section. 

(f) Action taken to reduce unemployment 

(1) In taking action to reduce unemployment 
in accord with the numerical goals and time-
table established under subsection (b) of this 
section, every effort shall be made to reduce 
those differences between the rates of unemploy-
ment among youth, women 1 minorities, handi-
capped persons, veterans, middle-aged and older 
persons and other labor force groups and the 
overall rate of unemployment which are caused 
by any improper factors with the ultimate ob-
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jective of removing such differentials to the ex-
tent possible. 

(2) Insofar as the differences specified in the 
preceding paragraph are due to lack of training 
and skills, occupational practices, and other rel-
evant factors, the Secretary of Labor shall— 

(A) take such action as practicable to 
achieve the objectives of this subsection; 

(B) make studies, develop information, and 
make recommendations toward remedying 
these differences in rates of unemployment, 
and prepare and submit to the President an 
annual report containing the recommenda-
tions; and 

(C) make recommendations, as deemed nec-
essary, to the Congress related to the objec-
tives of this paragraph. 

(g) Definitions 

(1) The term ‘‘middle-aged and older persons’’ 
as used in this section includes any individual 
forty-five years of age or older. 

(2) For purposes of this section, the term ‘‘vet-
eran’’ shall mean the same as defined in section 
4211(1) or (2) of title 38. 

(Feb. 20, 1946, ch. 33, § 4, as added Pub. L. 95–523, 
title I, § 104, Oct. 27, 1978, 92 Stat. 1893; amended 
Pub. L. 96–10, § 6(a)–(c), May 10, 1979, 93 Stat. 23, 
24; Pub. L. 103–446, title XII, § 1203(c)(4), Nov. 2, 
1994, 108 Stat. 4690; Pub. L. 105–277, div. A, § 101(f) 
[title VIII, § 405(d)(11)], Oct. 21, 1998, 112 Stat. 
2681–337, 2681–420.) 

REFERENCES IN TEXT 

The Full Employment and Balanced Growth Act of 

1978, referred to in subsec. (d), is Pub. L. 95–523, Oct. 27, 

1978, 92 Stat. 1887, as amended. Title III of the Full Em-

ployment and Balanced Growth Act of 1978 is classified 

principally to subchapter II (§ 3131 et seq.) of chapter 58 

of this title. For complete classification of this Act to 

the Code, see Short Title note set out under section 

3101 of this title and Tables. 

Section 304 of the Full Employment and Balanced 

Growth Act of 1978, referred to in subsec. (e), is Pub. L. 

95–523, § 304, Oct. 27, 1978, 92 Stat. 1906, which amended 

section 632 of Title 2, The Congress. 

PRIOR PROVISIONS 

A prior section 4 of act Feb. 20, 1946, was renumbered 

section 10 and is classified to section 1023 of this title. 

AMENDMENTS 

1998—Subsec. (f)(2)(B). Pub. L. 105–277 substituted 

‘‘and prepare and submit to the President an annual re-

port containing the recommendations’’ for ‘‘and in-

clude these in the annual Employment and Training 

Report of the President required under section 705(a) of 

the Comprehensive Employment and Training Act of 

1973 (hereinafter in this chapter referred to as 

‘CETA’)’’. 

1994—Subsec. (g)(2). Pub. L. 103–446 substituted ‘‘this 

section’’ for ‘‘this subsection’’ and ‘‘section 4211(1) or 

(2) of title 38’’ for ‘‘section 2011(1) or (2)(A) of title 38’’. 

1979—Subsec. (b)(3). Pub. L. 96–10, § 6(a), added par. (3). 

Subsec. (c)(3). Pub. L. 96–10, § 6(b), added par. (3). 

Subsec. (d). Pub. L. 96–10, § 6(c), inserted reference to 

Federal outlays as a proportion of gross national prod-

uct. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1021, 1022d, 

1022e, 3116, 3132, 3151 of this title; title 2 sections 632, 

636. 

§ 1022b. Presentation of analysis respecting 
short-term and medium-term goals in Eco-
nomic Report of President; mutually rein-
forcing means 

(a) Analysis of goals 

To aid in determining the short-term and me-
dium-term goals for employment, production, 
real income, and prices, analysis shall be pre-
sented in the Economic Report with respect to 
major aspects of the appropriate composition or 
structure of each goal, and as to the appropriate 
apportionment of total national production 
among its major components (private invest-
ment, consumer expenditures, and public out-
lays) as affected by relative income flows and 
other factors, in order to promote balanced 
growth and a balanced Federal budget, reduce 
cyclical disturbances, and achieve the other pur-
poses of this chapter and the Full Employment 
and Balanced Growth Act of 1978 [15 U.S.C. 3101 
et seq.]. 

(b) Means to achieve goals 

In choosing means to achieve the goal for the 
reduction of unemployment and choosing means 
to achieve the goal of reasonable price stability, 
those means which are mutually reinforcing 
shall be used to the extent practicable. 

(Feb. 20, 1946, ch. 33, § 5, as added Pub. L. 95–523, 
title I, § 105, Oct. 27, 1978, 92 Stat. 1895.) 

REFERENCES IN TEXT 

The Full Employment and Balanced Growth Act of 

1978, referred to in subsec. (a), is Pub. L. 95–523, Oct. 27, 

1978, 92 Stat. 1887, as amended, which is classified prin-

cipally to chapter 58 (§ 3101 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 3101 of this title 

and Tables. 

PRIOR PROVISIONS 

A prior section 5 of act Feb. 20, 1946, was renumbered 

section 11 and is classified to section 1024 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1021, 1022a, 

1022e, 3111 of this title. 

§ 1022c. Inclusion of priority policies and pro-
grams in President’s Budget 

To contribute to the achievement of the goals 
under the Full Employment and Balanced 
Growth Act of 1978 [15 U.S.C. 3101 et seq.], the 
President’s Budget for each fiscal year begin-
ning after October 27, 1978, shall include priority 
policies and programs, which shall include, to 
the extent deemed appropriate by the President, 
consideration of the following— 

(A) development of energy sources and sup-
plies, transportation, and environmental im-
provement; 

(B) proper attention to the problems and 
needs of smaller businesses including (i) the 
availability of investment capital, manage-
ment and technical expertise, and technology 
and labor needs, (ii) analysis of economic and 
social trends which may affect smaller busi-
nesses, (iii) government policies and programs 
(including agency regulations and excessive 
paperwork requirements) that may create 
undue hardship for or reduce the competitive-
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ness of smaller businesses, and (iv) other poli-
cies and programs to remove barriers to com-
petition and to strengthen and promote the 
creation and growth of smaller businesses; 

(C) development of a comprehensive national 
agricultural policy that assures— 

(i) production levels adequate to meet the 
nutritional needs of all Americans and re-
spond to rising food requirements through-
out the world; 

(ii) farm and ranch income at full parity 
levels that will improve opportunities for 
farm families, encourage production, provide 
for essential capital investment in farming, 
and provide for farm prices at full parity in 
the market place; 

(iii) renewed commitment to the protec-
tion and conservation of rural land and 
water through support for improved con-
servation practices and research, and atten-
tion to agricultural land use in the formula-
tion of plans for energy, water and mineral 
resources, transportation, and commercial, 
industrial, and residential development; and 

(iv) support for programs and public serv-
ices designed to respond to the unique eco-
nomic and social conditions of rural commu-
nities; 

(D) proper attention to the relationship be-
tween Federal programs and policies and the 
problems and needs of urban areas, including 
inner cities and the employment problems of 
their residents, especially youths; 

(E) proper attention to the quality and quan-
tity of health care, education and training 
programs, child care and other human serv-
ices, and housing, essential to a full employ-
ment economy and to moving toward their 
availability for all individuals at costs within 
their means; 

(F) policies concerning Federal aid to State 
and local governments, especially for public 
investment and unemployment related costs; 

(G) national defense and other needed inter-
national programs; 

(H) proper attention to the relationship be-
tween Federal grants, contracts, and procure-
ment and the closure of military bases and 
other Federal facilities and the distribution of 
jobs and income among different regions of the 
Nation, and among urban, suburban, and rural 
areas; 

(I) proper attention to balancing the Federal 
budget; 

(J) proper attention to the dislocation of 
jobs caused by Federal laws, regulations, and 
policies; 

(K) policies and programs designed to in-
crease exports and improve the international 
competitive position of agriculture, business, 
and industry, including measures to promote a 
free and fair international trading system, a 
sound and stable international monetary sys-
tem and innovation in agriculture, business, 
and industry; 

(L) such other priority policies and pro-
grams as the President deems appropriate. 

(Feb. 20, 1946, ch. 33, § 6, as added Pub. L. 95–523, 
title I, § 106, Oct. 27, 1978, 92 Stat. 1895.) 

REFERENCES IN TEXT 

The Full Employment and Balanced Growth Act of 

1978, referred to in provision preceding par. (A), is Pub. 

L. 95–523, Oct. 27, 1978, 92 Stat. 1887, as amended, which 

is classified principally to chapter 58 (§ 3101 et seq.) of 

this title. For complete classification of this Act to the 

Code, see Short Title note set out under section 3101 of 

this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1022d of this 

title. 

§ 1022d. President’s Budget 

(a) Recommendations 

The President’s Budget shall recommend lev-
els of outlays and receipts which shall be con-
sistent with the short-term economic goals of 
section 1022(a)(2)(A) of this title. 

(b) Five-year projections of outlays and receipts 

The President’s Budget shall provide five-year 
projections of outlays and receipts consistent 
with the medium-term goals of section 1022a(b) 
of this title. 

(c) Inclusion in Economic Report of President; 
purposeful development of expenditure and 
revenue elements; considerations governing 
determination of size of President’s expendi-
tures and revenue proposals 

The principal elements in the President’s 
Budget shall be set forth briefly in each Eco-
nomic Report, toward the end of making clear 
the relationship between the President’s Budget 
and the goals and policies set forth in such Eco-
nomic Report. Both the expenditure and revenue 
elements of the President’s Budget shall be de-
veloped to promote the purposes, policies, and 
goals of the Full Employment and Balanced 
Growth Act of 1978 [15 U.S.C. 3101 et seq.]. The 
size of the President’s expenditure and revenue 
proposals, and the relationships between such 
proposals, shall be determined in a manner 
which gives consideration to the needs of the 
economy and the people in the priority areas set 
forth in section 1022c of this title, and the rela-
tionship between the President’s expenditure 
and revenue proposals shall be guided accord-
ingly. 

(Feb. 20, 1946, ch. 33, § 7, as added Pub. L. 95–523, 
title I, § 107, Oct. 27, 1978, 92 Stat. 1896.) 

REFERENCES IN TEXT 

The Full Employment and Balanced Growth Act of 

1978, referred to in subsec. (c), is Pub. L. 95–523, Oct. 27, 

1978, 92 Stat. 1887, as amended, which is classified prin-

cipally to chapter 58 (§ 3101 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 3101 of this title 

and Tables. 

§ 1022e. Inflation 

(a) Methods and requirements for achieving 
price stability 

The Congress determines that the objective of 
achieving reasonable price stability as soon as 
feasible, as set forth in section 1022(a)(3) of this 
title and section 1022a(a) of this title, shall be 
pursued by the methods and subject to the re-
quirements of section 1022b(b) of this title. 
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(b) Coordination of fiscal or monetary policies 
with specific targeted policies 

The Congress finds that sole dependence upon 
fiscal or monetary policies or both to combat in-
flation can exacerbate both inflation and unem-
ployment. The Congress finds that the coordi-
nated use of fiscal and monetary policies in con-
junction with specific targeted policies are nec-
essary to combat inflation. 

(c) Policy initiation and recommendations; ele-
ments of structural policies 

The President shall initiate specific policies to 
reduce the rate of inflation, including recom-
mendations to the Congress where necessary, 
and include recommendations within the Eco-
nomic Report and the President’s budget to the 
extent practicable. Structural policies to reduce 
the rate of inflation may include— 

(1) an effective information system to mon-
itor and analyze inflationary trends in individ-
ual economic sectors, so that the President 
and Congress can be alerted to developing in-
flation problems especially those caused by 
bottlenecks inhibiting the flow of goods and 
services; 

(2) programs and policies for alleviating 
shortages of goods, services, labor, and cap-
ital, with particular emphasis on food, energy, 
and critical industrial materials to aid in sta-
bilizing prices; 

(3) the establishment of stockpiles of agri-
cultural commodities and other critical mate-
rials to help stabilize prices, meet emergency 
needs, and promote adequate income to pro-
ducers; 

(4) encouragement to labor and management 
to increase productivity within the national 
framework of full employment through vol-
untary arrangements in industries and eco-
nomic sectors; 

(5) recommendations to increase competi-
tion in the private sector and to improve the 
economic climate for the creation and growth 
of smaller businesses, including recommenda-
tions to strengthen and enforce the antitrust 
laws, the patent laws, and the internal reve-
nue laws and regulations; 

(6) removal or proper modification of such 
Government restrictions and regulations as 
added unnecessarily to inflationary costs; 

(7) increasing exports and improving the 
international competitive position of agri-
culture, business, and industry; and 

(8) such other administrative actions and 
recommendations for legislation as the Presi-
dent deems desirable, to promote reasonable 
price stability. 

(Feb. 20, 1946, ch. 33, § 8, as added Pub. L. 95–523, 
title I, § 109, Oct. 27, 1978, 92 Stat. 1898.) 

§ 1022f. Advisory board or boards 

(a) Establishment 

An advisory board or boards (including re-
gional advisory boards) may be established as 
the President deems appropriate, to advise and 
consult periodically with one or more of the fol-
lowing: The President, the Council of Economic 
Advisers, and such other departments and agen-
cies of the executive branch of the Federal Gov-
ernment as the President shall determine. 

(b) Composition; duties; compensation 

Such advisory board or boards shall include 
appropriate representation of labor, small and 
larger businesses and industries, agriculture, 
consumers, State and local officials, and the 
public at large, and shall advise and consult 
with respect to matters related to this chapter, 
the Full Employment aand 1 Balanced Growth 
Act of 1978 [15 U.S.C. 3101 et seq.], and other ap-
propriate matters related to national economic 
programs and policies. The President shall, in 
accordance with applicable provisions of law, 
take the steps necessary to provide appropriate 
compensation to the members of such advisory 
board or boards. 

(Feb. 20, 1946, ch. 33, § 9, as added Pub. L. 95–523, 
title I, § 111, Oct. 27, 1978, 92 Stat. 1899.) 

REFERENCES IN TEXT 

The Full Employment and Balanced Growth Act of 

1978, referred to in subsec. (b), is Pub. L. 95–523, Oct. 27, 

1978, 92 Stat. 1887, as amended, which is classified prin-

cipally to chapter 58 (§ 3101 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 3101 of this title 

and Tables. 

TERMINATION OF ADVISORY BOARDS 

Advisory boards established after Jan. 5, 1973, to ter-

minate not later than the expiration of the 2-year pe-

riod beginning on the date of their establishment, un-

less, in the case of a board established by the President 

or an officer of the Federal Government, such board is 

renewed by appropriate action prior to the expiration 

of such 2-year period, or in the case of a board estab-

lished by the Congress, its duration is otherwise pro-

vided for by law. See sections 3(2) and 14 of Pub. L. 

92–463, Oct. 6, 1972, 86 Stat. 770, 776, set out in the Ap-

pendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1023 of this title. 

§ 1023. Council of Economic Advisers 

(a) Creation; composition; qualifications; selec-
tion of chairman and vice chairman 

There is created in the Executive Office of the 
President a Council of Economic Advisers (here-
inafter called the ‘‘Council’’). The Council shall 
be composed of three members who shall be ap-
pointed by the President by and with the advice 
and consent of the Senate, and each of whom 
shall be a person who, as a result of his training, 
experience, and attainments, is exceptionally 
qualified to analyze and interpret economic de-
velopments, to appraise programs and activities 
of the Government in the light of the policy de-
clared in section 1021 of this title, and to formu-
late and recommend national economic policy 
to promote full employment, production, and 
purchasing power under free competitive enter-
prise. The President shall designate one of the 
members of the Council as chairman and one as 
vice chairman, who shall act as chairman in the 
absence of the chairman. 

(b) Employment of specialists, experts, and other 
personnel 

The Council is authorized to employ, and fix 
the compensation of, such specialists and other 
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experts as may be necessary for the carrying out 
of its functions under this chapter, without re-
gard to the civil-service laws, and is authorized, 
subject to the civil-service laws, to employ such 
other officers and employees as may be nec-
essary for carrying out its functions under this 
chapter, and fix their compensation in accord-
ance with chapter 51 and subchapter III of chap-
ter 53 of title 5. 

(c) Duties 

It shall be the duty and function of the Coun-
cil— 

(1) to assist and advise the President in the 
preparation of the Economic Report; 

(2) to gather timely and authoritative infor-
mation concerning economic developments 
and economic trends, both current and pro-
spective, to analyze and interpret such infor-
mation in the light of the policy declared in 
section 1021 of this title for the purpose of de-
termining whether such developments and 
trends are interfering, or are likely to inter-
fere, with the achievement of such policy, and 
to compile and submit to the President studies 
relating to such developments and trends; 

(3) to appraise the various programs and ac-
tivities of the Federal Government in the light 
of the policy declared in section 1021 of this 
title for the purpose of determining the extent 
to which such programs and activities are con-
tributing, and the extent to which they are 
not contributing, to the achievement of such 
policy, and to make recommendations to the 
President with respect thereto; 

(4) to develop and recommend to the Presi-
dent national economic policies to foster and 
promote free competitive enterprise including 
small and larger business, to avoid economic 
fluctuations or to diminish the effects thereof, 
and to maintain full employment, production, 
and purchasing power; 

(5) to make and furnish such studies, reports 
thereon, and recommendations with respect to 
matters of Federal economic policy and legis-
lation as the President may request. 

(d) Annual report 

The Council shall make an annual report to 
the President in December of each year. 

(e) Consultation with other groups and agencies; 
utilization of Government services and pri-
vate research agencies 

In exercising its powers, functions and duties 
under this chapter— 

(1) the Council may constitute such advisory 
committees and may consult with such rep-
resentatives of industry, agriculture, labor, 
consumers, State and local governments, and 
other groups, as it deems advisable, and shall 
consult with the board or boards established 
under section 1022f of this title; 

(2) the Council shall, to the fullest extent 
possible, utilize the services, facilities, and in-
formation (including statistical information) 
of other Government agencies as well as of pri-
vate research agencies, in order that duplica-
tion of effort and expense may be avoided. 

In its work under this chapter and the Full Em-
ployment and Balanced Growth Act of 1978 [15 
U.S.C. 3101 et seq.], the Council is authorized 

and directed to seek and obtain the cooperation 
of the various executive and independent agen-
cies in the development of specialized studies es-
sential to its responsibilities. 

(f) Appropriations 

To enable the Council to exercise its powers, 
functions, and duties under this chapter, there 
are authorized to be appropriated such sums as 
may be necessary. 

(Feb. 20, 1946, ch. 33, § 10, formerly § 4, 60 Stat. 24; 
Oct. 28, 1949, ch. 782, title XI, § 1106(a), 63 Stat. 
972; Pub. L. 87–49, June 16, 1961, 75 Stat. 93; re-
numbered § 10 and amended Pub. L. 95–523, title 
I, §§ 104, 110, Oct. 27, 1978, 92 Stat. 1893, 1899.) 

REFERENCES IN TEXT 

The civil service laws, referred to in subsec. (b), are 

set forth in Title 5, Government Organization and Em-

ployees. See, particularly, section 3301 et seq. of Title 

5. 

The Full Employment and Balanced Growth Act of 

1978, referred to in subsec. (e), is Pub. L. 95–523, Oct. 27, 

1978, 92 Stat. 1887, as amended, which is classified prin-

cipally to chapter 58 (§ 3101 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 3101 of this title 

and Tables. 

CODIFICATION 

In subsec. (a), provisions that fixed the compensation 

of members of the Council have been omitted as obso-

lete. The positions of chairman and members of the 

Council are under the Executive Schedule, see sections 

5313 and 5315 of Title 5, Government Organization and 

Employees. 

In subsec. (b), provisions that authorized the Council 

to fix the compensation of such specialists and other 

experts as may be necessary for the carrying out of its 

functions under this chapter, without regard to ‘‘the 

Classification Act of 1923, as amended’’, were omitted 

as obsolete. Sections 1202 and 1204 of the Classification 

Act of 1949, 63 Stat. 972, 973, repealed the 1923 Act and 

all laws or parts of laws inconsistent with the 1949 Act. 

While section 1106(a) of the 1949 Act provided that ref-

erences in other laws to the 1923 Act should be held and 

considered to mean the 1949 Act, it did not have the ef-

fect of continuing the exceptions contained in this sub-

section because of section 1106(b) which provided that 

the application of the 1949 Act to any position, officer, 

or employee shall not be affected by section 1106(a). 

The Classification Act of 1949 was repealed by Pub. L. 

89–554, Sept. 6, 1966, § 8(a), 80 Stat. 632 (of which section 

1 revised and enacted Title 5, Government Organization 

and Employees, into law). Section 5102 of Title 5 con-

tains the applicability provisions of the 1949 Act, and 

section 5103 of Title 5 authorizes the Office of Personnel 

Management to determine the applicability to specific 

positions and employees. 

‘‘Chapter 51 and subchapter III of chapter 53 of title 

5’’ substituted in subsec. (b) for ‘‘the Classification Act 

of 1949’’ on authority of Pub. L. 89–554, § 7(b), Sept. 6, 

1966, 80 Stat. 631, the first section of which enacted 

Title 5. 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–523, § 110(a)(1), inserted 

‘‘full’’ after ‘‘policy to promote’’. 

Subsec. (c)(4). Pub. L. 95–523, § 110(a)(2), inserted ‘‘in-

cluding small and larger business’’ after ‘‘free competi-

tive enterprise’’ and inserted ‘‘full’’ after ‘‘and to main-

tain’’. 

Subsec. (e). Pub. L. 95–523, § 110(a)(3), (4), inserted in 

par. (1) ‘‘, and shall consult with the board or boards 

established under section 1022f of this title’’ after ‘‘as it 

deems advisable’’ and after par. (2) inserted provisions 

authorizing and directing the Council to seek and ob-
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tain the cooperation of executive and independent 

agencies in the development of specialized studies es-

sential to its responsibilities. 

1961—Subsec. (f). Pub. L. 87–49 struck out provisions 

which limited the appropriations for salaries of the 

members and officers and employees of the Council to 

not more than $345,000 for each fiscal year. 

1949—Subsec. (b). Act Oct. 28, 1949, substituted ‘‘Clas-

sification Act of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

Certain functions of Council of Economic Advisers 

transferred to Chairman, see 1953 Reorg. Plan No. 9, eff. 

Aug. 1, 1953, 18 F.R. 4542, set out below. 1953 Reorg. Plan 

No. 9 also abolished office of Vice Chairman. 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees in existence on Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period following Jan. 5, 1973, unless, in the case of a 

committee established by the President or an officer of 

the Federal Government, such committee is renewed by 

appropriate action prior to the expiration of such 2- 

year period, or in the case of a committee established 

by the Congress, its duration is otherwise provided by 

law. See section 14 of Pub. L. 92–463, Oct. 6, 1972, 86 

Stat. 776, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. 

REORGANIZATION PLAN NO. 9 OF 1953 

Eff. Aug. 1, 1953, 18 F.R. 4543, 67 Stat. 644 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, June 1, 1953, pursuant to the provisions of 

the Reorganization Act of 1949, approved June 20, 

1949, as amended [see 5 U.S.C. 901 et seq.]. 

COUNCIL OF ECONOMIC ADVISERS 

The functions vested in the Council of Economic Ad-

visers by section 4(b) of the Employment Act of 1946 (60 

Stat. 24) [subsec. (b) of this section], and so much of the 

functions vested in the Council by section 4(c) of that 

Act [subsec. (c) of this section] as consists of reporting 

to the President with respect to any function of the 

Council under the said section 4(c) [subsec. (c) of this 

section], are hereby transferred to the Chairman of the 

Council of Economic Advisers. The position of Vice 

Chairman of the Council of Economic Advisers, pro-

vided for in the last sentence of section 4(a) of the said 

Act [subsec. (a) of this section] is hereby abolished. 

EXECUTIVE ORDER NO. 10802 

Ex. Ord. No. 10802, Jan. 23, 1959, 24 F.R. 557, which es-

tablished the Committee on Government Activities Af-

fecting Prices and Costs, was revoked by Ex. Ord. No. 

10928, Mar. 23, 1961, 26 F.R. 2547. 

EXECUTIVE ORDER NO. 11453 

Ex. Ord. No. 11453, Jan. 24, 1969, 34 F.R. 1301, which es-

tablished the Cabinet Committee on Economic Policy, 

was revoked by Ex. Ord. No. 11702, Jan. 25, 1973, 38 F.R. 

2957, set out as a note under section 887d of Title 20, 

Education. 

EXECUTIVE ORDER NO. 12296 

Ex. Ord. No. 12296, Mar. 2, 1981, 46 F.R. 15129, as 

amended by Ex. Ord. No. 12309, June 9, 1981, 46 F.R. 

30997, which related to the establishment, functions, 

administration, and termination of the President’s 

Economic Policy Advisory Board, was revoked by Ex. 

Ord. No. 12692, Sept. 29, 1989, 54 F.R. 40627, formerly set 

out as a note under section 14 of the Federal Advisory 

Committee Act in the Appendix to Title 5, Government 

Organization and Employees. 
Term of the President’s Economic Policy Advisory 

Board extended until Sept. 30, 1984, by Ex. Ord. No. 

12399, Dec. 31, 1982, 48 F.R. 379, formerly set out as a 

note under section 14 of the Federal Advisory Commit-

tee Act in the Appendix to Title 5. 
Term of the President’s Economic Policy Advisory 

Board extended until Sept. 30, 1985, by Ex. Ord. No. 

12489, Sept. 28, 1984, 49 F.R. 38927, formerly set out as a 

note under section 14 of the Federal Advisory Commit-

tee Act in the Appendix to Title 5. 
Term of the President’s Economic Policy Advisory 

Board extended until Sept. 30, 1987, by Ex. Ord. No. 

12534, Sept. 30, 1985, 50 F.R. 40319, formerly set out as a 

note under section 14 of the Federal Advisory Commit-

tee Act in the Appendix to Title 5. 
Term of the President’s Economic Policy Advisory 

Board extended until Sept. 30, 1989, by Ex. Ord. No. 

12610, Sept. 30, 1987, 52 F.R. 36901, formerly set out as a 

note under section 14 of the Federal Advisory Commit-

tee Act in the Appendix to Title 5. 

EX. ORD. NO. 12835. ESTABLISHMENT OF NATIONAL 

ECONOMIC COUNCIL 

Ex. Ord. No. 12835, Jan. 25, 1993, 58 F.R. 6189, provided: 
By the authority vested in me as President of the 

United States by the Constitution and the laws of the 

United States of America, including sections 105, 107, 

and 301 of title 3, United States Code, it is hereby or-

dered as follows: 
SECTION 1. Establishment. There is established the Na-

tional Economic Council (‘‘the Council’’). 
SEC. 2. Membership. The Council shall comprise the: 

(a) President, who shall serve as Chairman of the 

Council; 
(b) Vice President; 
(c) Secretary of State; 
(d) Secretary of the Treasury; 
(e) Secretary of Agriculture; 
(f) Secretary of Commerce; 
(g) Secretary of Labor; 
(h) Secretary of Housing and Urban Development; 
(i) Secretary of Transportation; 
(j) Secretary of Energy; 
(k) Administrator of the Environmental Protection 

Agency; 
(l) Chair of the Council of Economic Advisers; 
(m) Director of the Office of Management and Budg-

et; 
(n) United States Trade Representative; 
(o) Assistant to the President for Economic Policy; 
(p) Assistant to the President for Domestic Policy; 
(q) National Security Adviser; 
(r) Assistant to the President for Science and Tech-

nology Policy; and 
(s) Such other officials of executive departments 

and agencies as the President may, from time to 

time, designate. 
SEC. 3. Meetings of the Council. The President, or upon 

his direction, the Assistant to the President for Eco-

nomic Policy (‘‘the Assistant’’), may convene meetings 

of the Council. The President shall preside over the 

meetings of the Council, provided that in his absence 

the Vice President, and in his absence the Assistant, 

will preside. 
SEC. 4. Functions. (a) The principal functions of the 

Council are: (1) to coordinate the economic policy-mak-

ing process with respect to domestic and international 

economic issues; (2) to coordinate economic policy ad-

vice to the President; (3) to ensure that economic pol-

icy decisions and programs are consistent with the 

President’s stated goals, and to ensure that those goals 

are being effectively pursued; and (4) to monitor imple-

mentation of the President’s economic policy agenda. 

The Assistant may take such actions, including draft-

ing a Charter, as may be necessary or appropriate to 

implement such functions. 
(b) All executive departments and agencies, whether 

or not represented on the Council, shall coordinate eco-

nomic policy through the Council. 
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(c) In performing the foregoing functions, the Assist-

ant will, when appropriate, work in conjunction with 

the Assistant to the President for Domestic Policy and 

the Assistant to the President for National Security. 

(d) The Secretary of the Treasury will continue to be 

the senior economic official in the executive branch 

and the President’s chief economic spokesperson. The 

Director of the Office of Management and Budget, as 

the President’s principal budget spokesperson, will con-

tinue to be the senior budget official in the executive 

branch. The Council of Economic Advisers will con-

tinue its traditional analytic, forecasting and advisory 

functions. 

SEC. 5. Administration. (a) The Council may function 

through established or ad hoc committees, task forces 

or interagency groups. 

(b) The Council shall have a staff to be headed by the 

Assistant to the President for Economic Policy. The 

Council shall have such staff and other assistance as 

may be necessary to carry out the provisions of this 

order. 

(c) All executive departments and agencies shall co-

operate with the Council and provide such assistance, 

information, and advice to the Council as the Council 

may request, to the extent permitted by law. 

WILLIAM J. CLINTON. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1022 of this title. 

§ 1024. Joint Economic Committee 

(a) Composition 

There is established a Joint Economic Com-
mittee, to be composed of ten Members of the 
Senate, to be appointed by the President of the 
Senate, and ten Members of the House of Rep-
resentatives, to be appointed by the Speaker of 
the House of Representatives. In each case, the 
majority party shall be represented by six Mem-
bers and the minority party shall be represented 
by four Members. 

(b) Functions 

It shall be the function of the joint commit-
tee— 

(1) to make a continuing study of matters 
relating to the Economic Report; 

(2) to study means of coordinating programs 
in order to further the policy of this chapter; 
and 

(3) as a guide to the several committees of 
the Congress dealing with legislation relating 
to the Economic Report, not later than March 
1 of each year (beginning with the year 1947) to 
file a report with the Senate and the House of 
Representatives containing its findings and 
recommendations with respect to each of the 
main recommendations made by the President 
in the Economic Report, and from time to 
time to make such other reports and recom-
mendations to the Senate and House of Rep-
resentatives as it deems advisable. 

(c) Vacancies; selection of chairman and vice 
chairman 

Vacancies in the membership of the joint com-
mittee shall not affect the power of the remain-
ing members to execute the functions of the 
joint committee, and shall be filled in the same 
manner as in the case of the original selection. 
The joint committee shall select a chairman and 
a vice chairman from among its members. 

(d) Hearings; employment and compensation of 
personnel; cost of stenographic services; uti-
lization of Government services and private 
research agencies 

The joint committee, or any duly authorized 
subcommittee thereof, is authorized to hold 
such hearings as it deems advisable, and, within 
the limitations of its appropriations, the joint 
committee is empowered to appoint and fix the 
compensation of such experts, consultants, tech-
nicians, and clerical and stenographic assist-
ants, to procure such printing and binding, and 
to make such expenditures, as it deems nec-
essary and advisable. The cost of stenographic 
services to report hearings of the joint commit-
tee, or any subcommittee thereof, shall not ex-
ceed 25 cents per hundred words. The joint com-
mittee is authorized to utilize the services, in-
formation, and facilities of the departments and 
establishments of the Government, and also of 
private research agencies. 

(e) Appropriations 

To enable the joint committee to exercise its 
powers, functions, and duties under this chapter, 
there are authorized to be appropriated for each 
fiscal year such sums as may be necessary, to be 
disbursed by the Secretary of the Senate on 
vouchers signed by the chairman or vice chair-
man, except that vouchers shall not be required 
for the disbursement of salaries of employees 
paid at an annual rate. 

(f) Service as attorney or expert for committee 

Service of one individual, until the completion 
of the investigation authorized by Senate Con-
current Resolution 26, Eighty-first Congress, as 
an attorney or expert for the joint committee, 
in any business or professional field, on a part- 
time basis, with or without compensation, shall 
not be considered as service or employment 
bringing such individual within the provisions of 
section 281, 283, or 284 of title 18,1 or of any other 
Federal law imposing restrictions, require-
ments, or penalties in relation to the employ-
ment of persons, the performance of services, or 
the payment or receipt of compensation in con-
nection with any claim, proceeding, or matter 
involving the United States. 

(Feb. 20, 1946, ch. 33, § 11, formerly § 5, 60 Stat. 25; 
Aug. 2, 1946, ch. 753, title II, § 225, 60 Stat. 838; 
Feb. 2, 1948, ch. 42, 62 Stat. 16; Oct. 6, 1949, ch. 
627, §§ 1, 2, 63 Stat. 721; June 18, 1956, ch. 399, § 2, 
70 Stat. 290; Pub. L. 86–1, Feb. 17, 1959, 73 Stat. 
3; Pub. L. 88–661, Oct. 13, 1964, 78 Stat. 1093; Pub. 
L. 90–2, Jan. 25, 1967, 81 Stat. 4; Pub. L. 93–554, 
title I, ch. III, Dec. 27, 1974, 88 Stat. 1776; renum-
bered § 11, Pub. L. 95–523, § 104, Oct. 27, 1978, 92 
Stat. 1893.) 

REFERENCES IN TEXT 

Sections 281 and 283 of title 18, referred to in subsec. 

(f), were repealed by Pub. L. 87–849, § 2, Oct. 23, 1962, 76 

Stat. 1126, except as they may apply to retired officers 

of the armed forces of the United States, and were sup-

planted by sections 203 and 205 of Title 18, Crimes and 

Criminal Procedure. 
Section 284 of title 18, referred to in subsec. (f), was 

repealed by Pub. L. 87–849, § 2, Oct. 23, 1962, 76 Stat. 1126, 

and was supplanted by section 207 of title 18. 
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AMENDMENTS 

1974—Subsec. (e). Pub. L. 93–554 inserted exception re-

lating to requirement of vouchers for the disbursement 

of salaries of employees paid at an annual rate. 

1967—Subsec. (a). Pub. L. 90–2 substituted ‘‘ten’’, 

‘‘six’’, and ‘‘four’’ for ‘‘eight’’, ‘‘five’’, and ‘‘three’’, re-

spectively. 

1964—Subsec. (e). Pub. L. 88–661 authorized appropria-

tions for such sums as may be necessary for each fiscal 

year and eliminated provisions which limited the au-

thorization to a maximum of $125,000 yearly. 

1959—Subsec. (a). Pub. L. 86–1 added one additional 

Senator and one Representative to the Committee, and 

substituted provisions requiring the majority party to 

be represented by five Members and the minority party 

to be represented by three Members for provisions 

which required representation to reflect as nearly as 

may be feasible the relative membership of the major-

ity and minority parties. 

1956—Subsec. (a). Act June 19, 1956, substituted 

‘‘Joint Economic Committee’’ for ‘‘Joint Committee on 

the Economic Report’’. 

1949—Subsec. (e). Act Oct. 6, 1949, § 1, substituted 

‘‘$125,000’’ for ‘‘$50,000’’. 

Subsec. (f). Act Oct. 6, 1949, § 2, added subsec. (f). 

1948—Subsec. (b)(3). Act Feb. 2, 1948, substituted 

‘‘March 1’’ for ‘‘February 1’’. 

1946—Subsec. (b)(3). Act Aug. 2, 1946, substituted 

‘‘February 1’’ for ‘‘May 1’’. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Pub. L. 93–554 provided that the amendment made by 

Pub. L. 93–554 is effective Jan. 1, 1975. 

EFFECTIVE DATE OF 1946 AMENDMENT 

Amendment by act Aug. 2, 1946, effective Aug. 2, 1946, 

see section 245 of that act, set out as a note under sec-

tion 72a of Title 2, The Congress. 

SENATE MEMBERS OF JOINT ECONOMIC COMMITTEE FOR 

107TH CONGRESS 

Pub. L. 107–20, title II, § 2806, July 24, 2001, 115 Stat. 

185, provided: ‘‘That notwithstanding any other provi-

sion of law, and specifically section 5(a) of the Employ-

ment Act of 1946 (15 U.S.C. 1024(a)), the Members of the 

Senate to be appointed by the President of the Senate 

shall for the duration of the One Hundred Seventh Con-

gress, be represented by six Members of the majority 

party and five Members of the minority party.’’ 

Similar provisions were contained in Pub. L. 107–3, 

Mar. 13, 2001, 115 Stat. 5. 

AGENCY CONTRIBUTIONS FOR EMPLOYEES OF JOINT 

ECONOMIC COMMITTEE 

Pub. L. 106–554, § 1(a)(2) [title I, § 7], Dec. 21, 2000, 114 

Stat. 2763, 2763A–98, provided that: 

‘‘(a) Agency contributions for employees whose sala-

ries are disbursed by the Secretary of the Senate from 

the appropriations account ‘Joint Economic Commit-

tee’ under the heading ‘JOINT ITEMS’ shall be paid 

from the Senate appropriations account for ‘Salaries, 

Officers and Employees’. 

‘‘(b) This section shall apply to pay periods beginning 

on or after October 1, 2000.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1022 of this title. 

§ 1025. Printing of monthly publication by Joint 
Economic Committee entitled ‘‘Economic In-
dicators’’; distribution 

The Joint Economic Committee is authorized 
to issue a monthly publication entitled ‘‘Eco-
nomic Indicators’’, and a sufficient quantity 
shall be printed to furnish one copy to each 
Member of Congress; the Secretary and the Ser-
geant at Arms of the Senate; the Clerk, Ser-

geant at Arms, and Chief Administrative Officer 
of the House of Representatives; two copies to 
the libraries of the Senate and House, and the 
Congressional Library; seven hundred copies to 
the Joint Economic Committee; and the re-
quired number of copies to the Superintendent 
of Documents for distribution to depository li-
braries; and the Superintendent of Documents is 
authorized to have copies printed for sale to the 
public. 

(June 23, 1949, ch. 237, 63 Stat. 264; Pub. L. 
104–186, title II, § 217, Aug. 20, 1996, 110 Stat. 1747.) 

CODIFICATION 

Section was not enacted as a part of the Employment 

Act of 1946 which comprises this chapter. 

‘‘Joint Economic Committee’’ substituted in text for 

‘‘Joint Committee on the Economic Report’’ to con-

form to act June 18, 1956, ch. 399, § 2, 70 Stat. 290. See 

section 1024(a) of this title. 

AMENDMENTS 

1996—Pub. L. 104–186 substituted ‘‘Chief Administra-

tive Officer’’ for ‘‘Doorkeeper’’. 

§ 1026. Repealed. Pub. L. 94–136, title VI, § 601, 
Nov. 28, 1975, 89 Stat. 742 

Section, Pub. L. 92–210, § 4, Dec. 22, 1971, 85 Stat. 753; 

Pub. L. 93–34, May 14, 1973, 87 Stat. 72, created the 

President’s National Commission on Productivity and 

authorized appropriations for its operation through 

June 30, 1973. Thereafter, the Commission’s name was 

changed to the National Commission on Productivity 

and Work Quality by Pub. L. 93–311, June 8, 1974, 88 

Stat. 236 and appropriations were authorized to con-

tinue operations through November 30, 1975, by Pub. L. 

94–42, § 2, June 28, 1975, 89 Stat. 232, and Pub. L. 94–100, 

§ 2, Oct. 1, 1975, 89 Stat. 483. See section 2401 et seq. of 

this title. 

CHAPTER 22—TRADEMARKS 

SUBCHAPTER I—THE PRINCIPAL REGISTER 

Sec. 

1051. Application for registration; verification. 

(a) Application for use of trademark. 

(b) Application for bona fide intention to 

use trademark. 

(c) Amendment of application under sub-

section (b) to conform to require-

ments of subsection (a). 

(d) Verified statement that trademark is 

used in commerce. 

(e) Designation of resident for service of 

process and notices. 

1052. Trademarks registrable on principal register; 

concurrent registration. 

1053. Service marks registrable. 

1054. Collective marks and certification marks reg-

istrable. 

1055. Use by related companies affecting validity 

and registration. 

1056. Disclaimer of unregistrable matter. 

(a) Compulsory and voluntary disclaim-

ers. 

(b) Prejudice of rights. 

1057. Certificates of registration. 

(a) Issuance and form. 

(b) Certificate as prima facie evidence. 

(c) Application to register mark consid-

ered constructive use. 

(d) Issuance to assignee. 

(e) Surrender, cancellation, or amend-

ment by registrant. 

(f) Copies of Patent and Trademark Of-

fice records as evidence. 
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Sec. 

(g) Correction of Patent and Trademark 

Office mistake. 

(h) Correction of applicant’s mistake. 

1058. Duration. 

(a) In general. 

(b) Affidavit of continuing use. 

(c) Grace period for submissions; defi-

ciency. 

(d) Notice of affidavit requirement. 

(e) Notification of acceptance or refusal 

of affidavits. 

(f) Designation of resident for service of 

process and notices. 

1059. Renewal of registration. 

(a) Period of renewal; time for renewal. 

(b) Notification of refusal of renewal. 

(c) Designation of resident for service of 

process and notices. 

1060. Assignment. 

1061. Execution of acknowledgments and verifica-

tions. 

1062. Publication. 

(a) Examination and publication. 

(b) Refusal of registration; amendment of 

application; abandonment. 

(c) Republication of marks registered 

under prior acts. 

1063. Opposition to registration. 

1064. Cancellation of registration. 

1065. Incontestability of right to use mark under 

certain conditions. 

1066. Interference; declaration by Director. 

1067. Interference, opposition, and proceedings for 

concurrent use registration or for cancella-

tion; notice; Trademark Trial and Appeal 

Board. 

1068. Action of Director in interference, opposition, 

and proceedings for concurrent use registra-

tion or for cancellation. 

1069. Application of equitable principles in inter 

partes proceedings. 

1070. Appeals to Trademark Trial and Appeal 

Board from decisions of examiners. 

1071. Appeal to courts. 

(a) Persons entitled to appeal; United 

States Court of Appeals for the Fed-

eral Circuit; waiver of civil action; 

election of civil action by adverse 

party; procedure. 

(b) Civil action; persons entitled to; ju-

risdiction of court; status of Direc-

tor; procedure. 

1072. Registration as constructive notice of claim 

of ownership. 

SUBCHAPTER II—THE SUPPLEMENTAL REGISTER 

1091. Supplemental register. 

(a) Marks registerable. 

(b) Application and proceedings for reg-

istration. 

(c) Nature of mark. 

1092. Publication; not subject to opposition; can-

cellation. 

1093. Registration certificates for marks on prin-

cipal and supplemental registers to be dif-

ferent. 

1094. Provisions of chapter applicable to registra-

tions on supplemental register. 

1095. Registration on principal register not pre-

cluded. 

1096. Registration on supplemental register not 

used to stop importations. 

SUBCHAPTER III—GENERAL PROVISIONS 

1111. Notice of registration; display with mark; re-

covery of profits and damages in infringe-

ment suit. 

1112. Classification of goods and services; registra-

tion in plurality of classes. 

Sec. 

1113. Fees. 

(a) Applications; services; materials. 

(b) Waiver; Indian products. 

1114. Remedies; infringement; innocent infringe-

ment by printers and publishers. 

1115. Registration on principal register as evidence 

of exclusive right to use mark; defenses. 

(a) Evidentiary value; defenses. 

(b) Incontestability; defenses. 

1116. Injunctive relief. 

(a) Jurisdiction; service. 

(b) Transfer of certified copies of court 

papers. 

(c) Notice to Director. 

(d) Civil actions arising out of use of 

counterfeit marks. 

1117. Recovery for violation of rights. 

(a) Profits; damages and costs; attorney 

fees. 

(b) Treble damages for use of counterfeit 

mark. 

(c) Statutory damages for use of counter-

feit marks. 

(d) Statutory damages for violation of 

section 1125(d)(1). 

1118. Destruction of infringing articles. 

1119. Power of court over registration. 

1120. Civil liability for false or fraudulent registra-

tion. 

1121. Jurisdiction of Federal courts; State and 

local requirements that registered trade-

marks be altered or displayed differently; 

prohibition. 

1121a. Transferred. 

1122. Liability of United States and States, and in-

strumentalities and officials thereof. 

(a) Waiver of sovereign immunity by the 

United States. 

(b) Waiver of sovereign immunity by 

States. 

(c) Remedies. 

1123. Rules and regulations for conduct of proceed-

ings in Patent and Trademark Office. 

1124. Importation of goods bearing infringing 

marks or names forbidden. 

1125. False designations of origin, false descrip-

tions, and dilution forbidden. 

(a) Civil action. 

(b) Importation. 

(c) Remedies for dilution of famous 

marks. 

(d) Cyberpiracy prevention. 

1126. International conventions. 

(a) Register of marks communicated by 

international bureaus. 

(b) Benefits of section to persons whose 

country of origin is party to con-

vention or treaty. 

(c) Prior registration in country of ori-

gin; country of origin defined. 

(d) Right of priority. 

(e) Registration on principal or supple-

mental register; copy of foreign reg-

istration. 

(f) Domestic registration independent of 

foreign registration. 

(g) Trade or commercial names of foreign 

nationals protected without reg-

istration. 

(h) Protection of foreign nationals 

against unfair competition. 

(i) Citizens or residents of United States 

entitled to benefits of section. 

1127. Construction and definitions; intent of chap-

ter. 

1128. National Intellectual Property Law Enforce-

ment Coordination Council. 

(a) Establishment. 

(b) Duties. 
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Sec. 

(c) Consultation required. 

(d) Non-derogation. 

(e) Report. 

(f) Funding. 

1129. Cyberpiracy protections for individuals. 

EFFECTIVE DATE 

This chapter, act July 5, 1946, ch. 540, 60 Stat. 427, be-

came effective one year from July 5, 1946, and repealed 

chapter 3 of this title as of that date. See notes under 

section 1051 of this title. 

PRIOR LAWS 

The Trade-Mark Act of 1905 superseded the Trade- 

Mark Act of Mar. 3, 1881, ch. 138, 21 Stat. 502, entitled 

‘‘An Act to authorize the registration of trade-marks 

and protect the same,’’ and also act Aug. 5, 1882, ch. 393, 

22 Stat. 298, entitled ‘‘An Act relating to the registra-

tion of trade marks’’. Former section 109 of this title 

repealed all inconsistent acts and parts of acts, except 

so far as they might apply to certificates of registra-

tion issued under the Trade-Mark Act of Mar. 3, 1881, 

ch. 138, and act Aug. 5, 1882, ch. 393. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 1129 of this title; 

title 18 section 2320; title 19 section 1337; title 36 section 

220506; title 48 section 1643. 

SUBCHAPTER I—THE PRINCIPAL REGISTER 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 19 section 1681a. 

§ 1051. Application for registration; verification 

(a) Application for use of trademark 

(1) The owner of a trademark used in com-
merce may request registration of its trademark 
on the principal register hereby established by 
paying the prescribed fee and filing in the Pat-
ent and Trademark Office an application and a 
verified statement, in such form as may be pre-
scribed by the Director, and such number of 
specimens or facsimiles of the mark as used as 
may be required by the Director. 

(2) The application shall include specification 
of the applicant’s domicile and citizenship, the 
date of the applicant’s first use of the mark, the 
date of the applicant’s first use of the mark in 
commerce, the goods in connection with which 
the mark is used, and a drawing of the mark. 

(3) The statement shall be verified by the ap-
plicant and specify that— 

(A) the person making the verification be-
lieves that he or she, or the juristic person in 
whose behalf he or she makes the verification, 
to be the owner of the mark sought to be reg-
istered; 

(B) to the best of the verifier’s knowledge 
and belief, the facts recited in the application 
are accurate; 

(C) the mark is in use in commerce; and 
(D) to the best of the verifier’s knowledge 

and belief, no other person has the right to use 
such mark in commerce either in the identical 
form thereof or in such near resemblance 
thereto as to be likely, when used on or in con-
nection with the goods of such other person, to 
cause confusion, or to cause mistake, or to de-
ceive, except that, in the case of every applica-
tion claiming concurrent use, the applicant 
shall— 

(i) state exceptions to the claim of exclu-
sive use; and 

(ii) shall specify, to the extent of the ver-
ifier’s knowledge— 

(I) any concurrent use by others; 
(II) the goods on or in connection with 

which and the areas in which each concur-
rent use exists; 

(III) the periods of each use; and 
(IV) the goods and area for which the ap-

plicant desires registration. 

(4) The applicant shall comply with such rules 
or regulations as may be prescribed by the Di-
rector. The Director shall promulgate rules pre-
scribing the requirements for the application 
and for obtaining a filing date herein. 

(b) Application for bona fide intention to use 
trademark 

(1) A person who has a bona fide intention, 
under circumstances showing the good faith of 
such person, to use a trademark in commerce 
may request registration of its trademark on 
the principal register hereby established by pay-
ing the prescribed fee and filing in the Patent 
and Trademark Office an application and a veri-
fied statement, in such form as may be pre-
scribed by the Director. 

(2) The application shall include specification 
of the applicant’s domicile and citizenship, the 
goods in connection with which the applicant 
has a bona fide intention to use the mark, and 
a drawing of the mark. 

(3) The statement shall be verified by the ap-
plicant and specify— 

(A) that the person making the verification 
believes that he or she, or the juristic person 
in whose behalf he or she makes the verifica-
tion, to be entitled to use the mark in com-
merce; 

(B) the applicant’s bona fide intention to use 
the mark in commerce; 

(C) that, to the best of the verifier’s knowl-
edge and belief, the facts recited in the appli-
cation are accurate; and 

(D) that, to the best of the verifier’s knowl-
edge and belief, no other person has the right 
to use such mark in commerce either in the 
identical form thereof or in such near resem-
blance thereto as to be likely, when used on or 
in connection with the goods of such other 
person, to cause confusion, or to cause mis-
take, or to deceive. 

Except for applications filed pursuant to section 
1126 of this title, no mark shall be registered 
until the applicant has met the requirements of 
subsections (c) and (d) of this section. 

(4) The applicant shall comply with such rules 
or regulations as may be prescribed by the Di-
rector. The Director shall promulgate rules pre-
scribing the requirements for the application 
and for obtaining a filing date herein. 

(c) Amendment of application under subsection 
(b) to conform to requirements of subsection 
(a) 

At any time during examination of an applica-
tion filed under subsection (b) of this section, an 
applicant who has made use of the mark in com-
merce may claim the benefits of such use for 
purposes of this chapter, by amending his or her 
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1 So in original. 

application to bring it into conformity with the 
requirements of subsection (a) of this section. 

(d) Verified statement that trademark is used in 
commerce 

(1) Within six months after the date on which 
the notice of allowance with respect to a mark 
is issued under section 1063(b)(2) of this title to 
an applicant under subsection (b) of this section, 
the applicant shall file in the Patent and Trade-
mark Office, together with such number of 
specimens or facsimiles of the mark as used in 
commerce as may be required by the Director 
and payment of the prescribed fee, a verified 
statement that the mark is in use in commerce 
and specifying the date of the applicant’s first 
use of the mark in commerce and,,1 those goods 
or services specified in the notice of allowance 
on or in connection with which the mark is used 
in commerce. Subject to examination and ac-
ceptance of the statement of use, the mark shall 
be registered in the Patent and Trademark Of-
fice, a certificate of registration shall be issued 
for those goods or services recited in the state-
ment of use for which the mark is entitled to 
registration, and notice of registration shall be 
published in the Official Gazette of the Patent 
and Trademark Office. Such examination may 
include an examination of the factors set forth 
in subsections (a) through (e) of section 1052 of 
this title. The notice of registration shall speci-
fy the goods or services for which the mark is 
registered. 

(2) The Director shall extend, for one addi-
tional 6-month period, the time for filing the 
statement of use under paragraph (1), upon writ-
ten request of the applicant before the expira-
tion of the 6-month period provided in paragraph 
(1). In addition to an extension under the preced-
ing sentence, the Director may, upon a showing 
of good cause by the applicant, further extend 
the time for filing the statement of use under 
paragraph (1) for periods aggregating not more 
than 24 months, pursuant to written request of 
the applicant made before the expiration of the 
last extension granted under this paragraph. 
Any request for an extension under this para-
graph shall be accompanied by a verified state-
ment that the applicant has a continued bona 
fide intention to use the mark in commerce and 
specifying those goods or services identified in 
the notice of allowance on or in connection with 
which the applicant has a continued bona fide 
intention to use the mark in commerce. Any re-
quest for an extension under this paragraph 
shall be accompanied by payment of the pre-
scribed fee. The Director shall issue regulations 
setting forth guidelines for determining what 
constitutes good cause for purposes of this para-
graph. 

(3) The Director shall notify any applicant 
who files a statement of use of the acceptance or 
refusal thereof and, if the statement of use is re-
fused, the reasons for the refusal. An applicant 
may amend the statement of use. 

(4) The failure to timely file a verified state-
ment of use under paragraph (1) or an extension 
request under paragraph (2) shall result in aban-
donment of the application, unless it can be 

shown to the satisfaction of the Director that 
the delay in responding was unintentional, in 
which case the time for filing may be extended, 
but for a period not to exceed the period speci-
fied in paragraphs (1) and (2) for filing a state-
ment of use. 

(e) Designation of resident for service of process 
and notices 

If the applicant is not domiciled in the United 
States he shall designate by a written document 
filed in the Patent and Trademark Office the 
name and address of some person resident in the 
United States on whom may be served notices or 
process in proceedings affecting the mark. Such 
notices or process may be served upon the per-
son so designated by leaving with him or mail-
ing to him a copy thereof at the address speci-
fied in the last designation so filed. If the person 
so designated cannot be found at the address 
given in the last designation, such notice or 
process may be served upon the Director. 

(July 5, 1946, ch. 540, title I, § 1, 60 Stat. 427; Pub. 
L. 87–772, § 1, Oct. 9, 1962, 76 Stat. 769; Pub. L. 
93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
100–667, title I, § 103, Nov. 16, 1988, 102 Stat. 3935; 
Pub. L. 105–330, title I, § 103, title II, § 201(a), Oct. 
30, 1998, 112 Stat. 3064, 3069; Pub. L. 106–113, div. 
B, § 1000(a)(9) [title IV, § 4732(b)(1)(B)], Nov. 29, 
1999, 113 Stat. 1536, 1501A–583.) 

PRIOR PROVISIONS 

Subsecs. (a) to (c) are from acts Feb. 20, 1905, ch. 592, 

§§ 1, 2, 33 Stat. 724; May 4, 1906, ch. 2081, § 1, 34 Stat. 168; 

Feb. 18, 1909, ch. 144, 35 Stat. 628; Apr. 11, 1930, ch. 132, 

§ 4, 46 Stat. 155; June 10, 1938, ch. 332, § 1, 52 Stat. 638. 
Subsec. (d) is from act Feb. 20, 1905, ch. 592, § 3, 33 

Stat. 725. 

AMENDMENTS 

1999—Subsecs. (a), (b), (d), (e). Pub. L. 106–113 sub-

stituted ‘‘Director’’ for ‘‘Commissioner’’ wherever ap-

pearing. 
1998—Subsec. (a). Pub. L. 105–330, § 103(a), amended 

subsec. (a) generally. Prior to amendment, subsec. (a) 

related to application by owner of a trademark used in 

commerce to register the trademark by filing in the 

Patent and Trademark Office a written application in 

prescribed form and verified by applicant, by paying 

prescribed fee, and by complying with prescribed rules 

or regulations. 
Subsec. (b). Pub. L. 105–330, § 103(b), amended subsec. 

(b) generally. Prior to amendment, subsec. (b) related 

to application, by person with bona fide intention, 

under circumstances showing good faith, to use a trade-

mark in commerce, to register trademark by filing in 

the Patent and Trademark Office a written application 

in prescribed form and verified by applicant, by paying 

prescribed fee, and by complying with prescribed rules 

or regulations. 
Subsec. (d)(1). Pub. L. 105–330, § 201(a)(1)(A), inserted 

‘‘and,’’ after ‘‘specifying the date of the applicant’s 

first use of the mark in commerce’’. 
Pub. L. 105–330, § 201(a)(1)(B), which directed the strik-

ing out of ‘‘and, the mode or manner in which the mark 

is used on or in connection with such goods or serv-

ices’’, was executed by striking out ‘‘, and the mode or 

manner in which the mark is used on or in connection 

with such goods or services’’ after ‘‘notice of allowance 

on or in connection with which the mark is used in 

commerce’’, to reflect the probable intent of Congress. 
Subsec. (d)(4). Pub. L. 105–330, § 103(c), amended par. 

(4) generally. Prior to amendment, par. (4) read as fol-

lows: ‘‘The failure to timely file a verified statement of 

use under this subsection shall result in abandonment 

of the application.’’ 
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1988—Subsec. (a). Pub. L. 100–667, § 103(1) to (7), in-

serted ‘‘(a)’’ preceding introductory provisions and sub-

stituted ‘‘may apply to register his or her’’ for ‘‘may 

register his’’, redesignated former subsecs. (a) to (c) as 

pars. (1) to (3), respectively, redesignated former pars. 

(1) to (3) as subpars. (A) to (C), respectively, in par. 

(1)(A), substituted ‘‘used on or in connection with’’ for 

‘‘applied to’’ and ‘‘goods on or in connection’’ for 

‘‘goods in connection’’, in par. (1)(C), struck out ‘‘actu-

ally’’ after ‘‘the mark as’’, and in par. (2), substituted 

‘‘prescribed’’ for ‘‘filing’’. 
Subsecs. (b), (c). Pub. L. 100–667, § 103(3), (9), added 

subsecs. (b) and (c) and redesignated former subsecs. (b) 

and (c) as pars. (2) and (3), respectively, of subsec. (a). 
Subsecs. (d), (e). Pub. L. 100–667, § 103(8), (9), added 

subsec. (d) and redesignated former subsec. (d) as (e). 
1975—Subsecs. (a), (b), (d). Pub. L. 93–596 substituted 

‘‘Patent and Trademark Office’’ for ‘‘Patent Office’’. 
1962—Subsec. (a)(1). Pub. L. 87–772 substituted ‘‘as to 

be likely, when applied to the goods of such other per-

son, to cause confusion, or to cause mistake, or to de-

ceive’’ for ‘‘as might be calculated to deceive’’, and 

struck out ‘‘or services’’ after ‘‘use by others, the 

goods’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–330, title I, § 109(b), Oct. 30, 1998, 112 Stat. 

3069, provided that: ‘‘This title [see Short Title of 1998 

Amendment note below] and the amendments made by 

this title shall apply to any application for registration 

of a trademark pending on, or filed on or after, the ef-

fective date of this Act [probably should be ‘‘this title’’, 

see section 110 of Pub. L. 105–330, set out as an Effective 

Date of 1998 Amendment note below].’’ 
Pub. L. 105–330, title I, § 110, Oct. 30, 1998, 112 Stat. 

3069, provided that: ‘‘This title [see Short Title of 1998 

Amendment note below] and the amendments made by 

this title shall take effect— 
‘‘(1) on the date that is 1 year after the date of the 

enactment of this Act [Oct. 30, 1998], or 
‘‘(2) upon the entry into force of the Trademark 

Law Treaty with respect to the United States [Aug. 

12, 2000], 
whichever occurs first.’’ 

Pub. L. 105–330, title II, § 201(b), Oct. 30, 1998, 112 Stat. 

3070, provided that: ‘‘The amendments made by this 

section [amending this section and sections 1052, 1057, 

1064, 1091, 1094, 1113 to 1115, 1121, and 1124 of this title] 

shall take effect on the date of enactment of this Act 

[Oct. 30, 1998], and shall apply only to any civil action 

filed or proceeding before the United States Patent and 

Trademark Office commenced on or after such date re-

lating to the registration of a mark.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 136 of title I of Pub. L. 100–667 provided that: 

‘‘This title and the amendments made by this title [see 

Short Title of 1988 Amendment note below] shall be-

come effective on the date which is one year after the 

date of enactment of this Act [Nov. 16, 1988].’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

EFFECTIVE DATE 

Section 46(a) of act July 5, 1946, provided that this 

chapter shall be in force and take effect one year from 

July 5, 1946. 

SHORT TITLE OF 1999 AMENDMENTS 

Pub. L. 106–113, div. B, § 1000(a)(9) [title III, § 3001(a)], 

Nov. 29, 1999, 113 Stat. 1536, 1501A–545, provided that: 

‘‘This title [enacting section 1129 of this title, amend-

ing sections 1114, 1116, 1117, 1125, and 1127 of this title, 

section 470a of Title 16, Conservation, and section 1338 

of Title 28, Judiciary and Judicial Procedure, and en-

acting provisions set out as notes under this section 

and sections 1117 and 1125 of this title] may be cited as 

the ‘Anticybersquatting Consumer Protection Act’.’’ 

Pub. L. 106–43, § 1, Aug. 5, 1999, 113 Stat. 218, provided 

that: ‘‘This Act [amending sections 1052 to 1054, 1060, 

1063, 1064, 1091, 1092, 1114, 1116 to 1118, 1122, and 1124 to 

1127 of this title, enacting provisions set out as a note 

under section 1052 of this title, and amending provi-

sions set out as a note under this section] may be cited 

as the ‘Trademarks Amendments Act of 1999’.’’ 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–330, title I, § 101, Oct. 30, 1998, 112 Stat. 

3064, provided that: ‘‘This title [amending this section 

and sections 1058 to 1060, 1062, and 1126 of this title and 

enacting provisions set out as notes under this section 

and sections 1058 and 1059 of this title] may be cited as 

the ‘Trademark Law Treaty Implementation Act’.’’ 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–98, § 1, Jan. 16, 1996, 109 Stat. 985, provided 

that: ‘‘This Act [amending sections 1125 and 1127 of this 

title and enacting provisions set out as a note under 

section 1125 of this title] may be cited as the ‘Federal 

Trademark Dilution Act of 1995’.’’ 

SHORT TITLE OF 1992 AMENDMENT 

Pub. L. 102–542, § 1, Oct. 27, 1992, 106 Stat. 3567, pro-

vided that: ‘‘This Act [enacting section 1122 of this 

title, amending sections 1114, 1125, and 1127 of this title, 

and enacting provisions set out as a note under section 

1114 of this title] may be cited as the ‘Trademark Rem-

edy Clarification Act’.’’ 

SHORT TITLE OF 1988 AMENDMENT 

Section 101 of title I of Pub. L. 100–667 provided that: 

‘‘This title [amending this section and sections 1052 to 

1060, 1062 to 1066, 1068, 1069, 1071, 1091, 1092, 1094, 1095, 

1111, 1112, 1114 to 1118, 1121, and 1125 to 1127 of this title, 

redesignating section 1121a of this title as section 

1121(b) of this title, and enacting provisions set out as 

notes under sections 1051 and 1058 of this title] may be 

cited as the ‘Trademark Law Revision Act of 1988’.’’ 

SHORT TITLE OF 1984 AMENDMENT 

Pub. L. 98–620, title I, § 101, Nov. 8, 1984, 98 Stat. 3335, 

provided that: ‘‘This title [amending sections 1064 and 

1127 of this title and enacting provisions set out as a 

note under section 1064 of this title] may be cited as the 

‘Trademark Clarification Act of 1984’.’’ 

SHORT TITLE 

Act July 5, 1946, ch. 540, 60 Stat. 427, which is classi-

fied to this chapter, is popularly known as the 

‘‘Lanham Act’’ and also as the ‘‘Trademark Act of 

1946’’. 

REPEAL OF INCONSISTENT PROVISIONS; CERTAIN 

PROVISIONS NOT AFFECTED 

Section 46(a) of act July 5, 1946, as amended by Pub. 

L. 106–43, § 6(b), Aug. 5, 1999, 113 Stat. 220, provided in 

part that all acts and parts of acts inconsistent with 

this chapter are repealed effective one year from July 

5, 1946, but that ‘‘nothing contained in this Act [this 

chapter] shall be construed as limiting, restricting, 

modifying, or repealing any statute in force on the ef-

fective date of this Act [July 5, 1947] which does not re-

late to trademarks, or as restricting or increasing the 

authority of any Federal department or regulatory 

agency except as may be specifically provided in this 

Act [this chapter].’’ 

Section 48 of act July 5, 1946, provided that: ‘‘Section 

4 of the Act of January 5, 1905 (U.S.C., title 36, sec. 4), 

as amended, entitled ‘An Act to incorporate the Na-
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tional Red Cross’ [see 18 U.S.C. 706], and section 7 of the 

Act of June 15, 1916 (U.S.C., title 36, sec. 27), entitled 

‘An Act to incorporate the Boy Scouts of America, and 

for other purposes’ [see 36 U.S.C. 30905], and the Act of 

June 20, 1936 (U.S.C., title 22, sec. 248), entitled ‘An Act 

to prohibit the commercial use of the coat of arms of 

the Swiss Confederation’ [see 18 U.S.C. 708], are not re-

pealed or affected by this Act.’’ 

SAVINGS PROVISION 

Pub. L. 106–113, div. B, § 1000(a)(9) [title III, § 3008], 

Nov. 29, 1999, 113 Stat. 1536, 1501A–551, provided that: 

‘‘Nothing in this title [see Short Title of 1999 Amend-

ments note above] shall affect any defense available to 

a defendant under the Trademark Act of 1946 [15 U.S.C. 

1051 et seq.] (including any defense under section 

43(c)(4) of such Act [15 U.S.C. 1125(c)(4)] or relating to 

fair use) or a person’s right of free speech or expression 

under the first amendment of the United States Con-

stitution.’’ 

SEPARABILITY 

Section 50 of act July 5, 1946, provided that: ‘‘If any 

provision of this Act [this chapter] or the application of 

such provision to any person or circumstance is held 

invalid, the remainder of the Act shall not be affected 

thereby.’’ 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce to Secretary 

of Commerce, with certain exceptions, see Reorg. Plan 

No. 5 of 1950, §§ 1, 2, eff. May 24, 1950, 15 F.R. 3174, 64 

Stat. 1263, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. 

PENDING PROCEEDINGS AND EXISTING REGISTRATION 

AND RIGHTS UNDER PRIOR ACTS 

Section 46(a) of act July 5, 1946, provided in part that 

this chapter, except as otherwise specifically provided 

therein, shall not affect any suit, proceeding or appeal 

pending on the effective date of this chapter and that 

the repeal of all inconsistent acts ‘‘shall not affect the 

validity of registrations granted or applied for under 

any of said Acts prior to the effective date of this Act 

[July 5, 1947], or rights or remedies thereunder except 

as provided in sections 8, 12, 14, 15, and 47 of this Act 

[sections 1058, 1062, 1064, and 1065 of this title and note 

under this section].’’ 

Sections 46(b) and 47 of act July 5, 1946, provided: 

‘‘(b) Registrations now existing under the Act of 

March 3, 1881, or the Act of February 20, 1905 [sections 

81 to 109 of this title], shall continue in full force and 

effect for the unexpired terms thereof and may be re-

newed under the provisions of section 9 of this Act [sec-

tion 1059 of this title]. Such registrations and the re-

newals thereof shall be subject to and shall be entitled 

to the benefits of the provisions of this Act [this chap-

ter] to the same extent and with the same force and ef-

fect as though registered on the principal register es-

tablished by this Act [this chapter] except as limited in 

sections 8, 12, 14, and 15 of this Act [sections 1058, 1062, 

1064, 1065, of this title]. Marks registered under the 

‘ten-year proviso’ of section 5 of the Act of February 20, 

1905, as amended [former section 85 of this title], shall 

be deemed to have become distinctive of the reg-

istrant’s goods in commerce under paragraph (f) of sec-

tion 2 of this Act [section 1052 of this title] and may be 

renewed under section 9 hereof [section 1059 of this 

title] as marks coming within said paragraph. 

‘‘Registrations now existing under the Act of March 

19, 1920 [former sections 121 to 128 of this title], shall 

expire six months after the effective date of this Act 

[July 5, 1947], or twenty years from the dates of their 

registrations, whichever date is later. Such registra-

tions shall be subject to and entitled to the benefits of 

the provisions of this Act [this chapter] relating to 

marks registered on the supplemental register estab-

lished by this Act [this chapter], and may not be re-

newed unless renewal is required to support foreign reg-

istrations. In that event renewal may be effected on the 

supplemental register under the provisions of section 9 

of this Act [section 1059 of this title]. 
‘‘Marks registered under previous Acts may, if eligi-

ble, also be registered under this Act [this chapter]. 
‘‘SEC. 47. (a) All applications for registration pending 

in the Patent Office at the effective date of this Act 

[July 5, 1947] may be amended, if practicable, to bring 

them under the provisions of this Act [this chapter]. 

The prosecution of such applications so amended and 

the grant of registrations thereon shall be proceeded 

with in accordance with the provisions of this Act [this 

chapter]. If such amendments are not made, the pros-

ecution of said applications shall be proceeded with and 

registrations thereon granted in accordance with the 

Acts under which said applications were filed, and said 

Acts are hereby continued in force to this extent and 

for this purpose only, notwithstanding the foregoing 

general repeal thereof. 
‘‘(b) In any case in which an appeal is pending before 

the United States Court of Customs and Patent Appeals 

or any United States Circuit Court of Appeals or the 

United States Court of Appeals for the District of Co-

lumbia or the United States Supreme Court at the ef-

fective date of this Act [July 5, 1947], the court, if it be 

of the opinion that the provisions of this Act [this 

chapter] are applicable to the subject matter of the ap-

peal, may apply such provision or may remand the case 

to the Commissioner [now Director] or to the district 

court for the taking of additional evidence or a new 

trial or for reconsideration of the decision on the 

record as made, as the appellate court may deem prop-

er.’’ 
Section 49 of said act July 5, 1946, provided: ‘‘Nothing 

herein [in this chapter] shall adversely affect the rights 

or the enforcement of rights in marks acquired in good 

faith prior to the effective date of this Act [July 5, 

1947].’’ 

EMERGENCY RELIEF FROM POSTAL SITUATION 

AFFECTING TRADEMARK CASES 

Relief as to filing date of trademark application or 

registration and excusal of delayed fees or actions af-

fected by postal situation beginning on Mar. 18, 1970, 

and ending on or about Mar. 30, 1970, see note set out 

under section 111 of Title 35, Patents. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1060, 1062, 1063, 

1068, 1071, 1091, 1092, 1094, 1126 of this title. 

§ 1052. Trademarks registrable on principal reg-
ister; concurrent registration 

No trademark by which the goods of the appli-
cant may be distinguished from the goods of 
others shall be refused registration on the prin-
cipal register on account of its nature unless 
it— 

(a) Consists of or comprises immoral, decep-
tive, or scandalous matter; or matter which may 
disparage or falsely suggest a connection with 
persons, living or dead, institutions, beliefs, or 
national symbols, or bring them into contempt, 
or disrepute; or a geographical indication which, 
when used on or in connection with wines or 
spirits, identifies a place other than the origin 
of the goods and is first used on or in connection 
with wines or spirits by the applicant on or after 
one year after the date on which the WTO 
Agreement (as defined in section 3501(9) of title 
19) enters into force with respect to the United 
States. 

(b) Consists of or comprises the flag or coat of 
arms or other insignia of the United States, or 
of any State or municipality, or of any foreign 
nation, or any simulation thereof. 
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(c) Consists of or comprises a name, portrait, 
or signature identifying a particular living indi-
vidual except by his written consent, or the 
name, signature, or portrait of a deceased Presi-
dent of the United States during the life of his 
widow, if any, except by the written consent of 
the widow. 

(d) Consists of or comprises a mark which so 
resembles a mark registered in the Patent and 
Trademark Office, or a mark or trade name pre-
viously used in the United States by another 
and not abandoned, as to be likely, when used on 
or in connection with the goods of the applicant, 
to cause confusion, or to cause mistake, or to 
deceive: Provided, That if the Director deter-
mines that confusion, mistake, or deception is 
not likely to result from the continued use by 
more than one person of the same or similar 
marks under conditions and limitations as to 
the mode or place of use of the marks or the 
goods on or in connection with which such 
marks are used, concurrent registrations may be 
issued to such persons when they have become 
entitled to use such marks as a result of their 
concurrent lawful use in commerce prior to (1) 
the earliest of the filing dates of the applica-
tions pending or of any registration issued under 
this chapter; (2) July 5, 1947, in the case of reg-
istrations previously issued under the Act of 
March 3, 1881, or February 20, 1905, and continu-
ing in full force and effect on that date; or (3) 
July 5, 1947, in the case of applications filed 
under the Act of February 20, 1905, and reg-
istered after July 5, 1947. Use prior to the filing 
date of any pending application or a registration 
shall not be required when the owner of such ap-
plication or registration consents to the grant 
of a concurrent registration to the applicant. 
Concurrent registrations may also be issued by 
the Director when a court of competent jurisdic-
tion has finally determined that more than one 
person is entitled to use the same or similar 
marks in commerce. In issuing concurrent reg-
istrations, the Director shall prescribe condi-
tions and limitations as to the mode or place of 
use of the mark or the goods on or in connection 
with which such mark is registered to the re-
spective persons. 

(e) Consists of a mark which (1) when used on 
or in connection with the goods of the applicant 
is merely descriptive or deceptively misdescrip-
tive of them, (2) when used on or in connection 
with the goods of the applicant is primarily geo-
graphically descriptive of them, except as indi-
cations of regional origin may be registrable 
under section 1054 of this title, (3) when used on 
or in connection with the goods of the applicant 
is primarily geographically deceptively misde-
scriptive of them, (4) is primarily merely a sur-
name, or (5) comprises any matter that, as a 
whole, is functional. 

(f) Except as expressly excluded in subsections 
(a), (b), (c), (d), (e)(3), and (e)(5) of this section, 
nothing in this chapter shall prevent the reg-
istration of a mark used by the applicant which 
has become distinctive of the applicant’s goods 
in commerce. The Director may accept as prima 
facie evidence that the mark has become dis-
tinctive, as used on or in connection with the 
applicant’s goods in commerce, proof of substan-
tially exclusive and continuous use thereof as a 

mark by the applicant in commerce for the five 
years before the date on which the claim of dis-
tinctiveness is made. Nothing in this section 
shall prevent the registration of a mark which, 
when used on or in connection with the goods of 
the applicant, is primarily geographically decep-
tively misdescriptive of them, and which became 
distinctive of the applicant’s goods in commerce 
before December 8, 1993. 

A mark which when used would cause dilution 
under section 1125(c) of this title may be refused 
registration only pursuant to a proceeding 
brought under section 1063 of this title. A reg-
istration for a mark which when used would 
cause dilution under section 1125(c) of this title 
may be canceled pursuant to a proceeding 
brought under either section 1064 of this title or 
section 1092 of this title. 

(July 5, 1946, ch. 540, title I, § 2, 60 Stat. 428; Pub. 
L. 87–772, § 2, Oct. 9, 1962, 76 Stat. 769; Pub. L. 
93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
100–667, title I, § 104, Nov. 16, 1988, 102 Stat. 3937; 
Pub. L. 103–182, title III, § 333(a), Dec. 8, 1993, 107 
Stat. 2114; Pub. L. 103–465, title V, § 522, Dec. 8, 
1994, 108 Stat. 4982; Pub. L. 105–330, title II, 
§ 201(a)(2), (12), Oct. 30, 1998, 112 Stat. 3069, 3070; 
Pub. L. 106–43, § 2(a), Aug. 5, 1999, 113 Stat. 218; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

REFERENCES IN TEXT 

Acts March 3, 1881, and February 20, 1905, referred to 

in subsec. (d), are acts Mar. 3, 1881, ch. 138, 21 Stat. 502, 

and Feb. 20, 1905, ch. 592, 33 Stat. 724, which were re-

pealed insofar as inconsistent with this chapter by act 

July 5, 1946, ch. 540, § 46(a), 60 Stat. 444. Act Feb. 20, 

1905, was classified to sections 81 to 109 of this title. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 5, 33 Stat. 725; Mar. 2, 1907, 

ch. 2573, § 1, 34 Stat. 1251; Feb. 18, 1911, ch. 113, 36 Stat. 

918; Jan. 8, 1913, ch. 7, 37 Stat. 649; Mar. 19, 1920, ch. 104, 

§ 9, 41 Stat. 535; June 7, 1924, ch. 341, 43 Stat. 647. 

AMENDMENTS 

1999—Pub. L. 106–43 inserted concluding provisions. 

Subsecs. (d), (f). Pub. L. 106–113 substituted ‘‘Direc-

tor’’ for ‘‘Commissioner’’ wherever appearing. 

1998—Pub. L. 105–330, § 201(a)(12), substituted 

‘‘trademark’’ for ‘‘trade-mark’’ in introductory provi-

sions. 

Subsec. (e). Pub. L. 105–330, § 201(a)(2)(A), struck out 

‘‘or’’ before ‘‘(4)’’ and inserted ‘‘, or (5) comprises any 

matter that, as a whole, is functional’’ before period at 

end. 

Subsec. (f). Pub. L. 105–330, § 201(a)(2)(B), substituted 

‘‘subsections (a), (b), (c), (d), (e)(3), and (e)(5)’’ for 

‘‘paragraphs (a), (b), (c), (d), and (e)(3)’’. 

1994—Subsec. (a). Pub. L. 103–465 amended subsec. (a) 

generally. Prior to amendment, subsec. (a) read as fol-

lows: ‘‘Consists of or comprises immoral, deceptive, or 

scandalous matter; or matter which may disparage or 

falsely suggest a connection with persons, living or 

dead, institutions, beliefs, or national symbols, or bring 

them into contempt, or disrepute.’’ 

1993—Subsec. (e). Pub. L. 103–182, § 333(a)(1), amended 

subsec. (e) generally. Prior to amendment, subsec. (e) 

read as follows: ‘‘Consists of a mark which, (1) when 

used on or in connection with the goods of the appli-

cant is merely descriptive or deceptively misdescrip-

tive of them, or (2) when used on or in connection with 

the goods of the applicant is primarily geographically 

descriptive or deceptively misdescriptive of them, ex-
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cept as indications of regional origin may be registra-

ble under section 1054 of this title, or (3) is primarily 

merely a surname.’’ 
Subsec. (f). Pub. L. 103–182, § 333(a)(2), substituted 

‘‘(d), and (e)(3)’’ for ‘‘and (d)’’ and inserted at end 

‘‘Nothing in this section shall prevent the registration 

of a mark which, when used on or in connection with 

the goods of the applicant, is primarily geographically 

deceptively misdescriptive of them, and which became 

distinctive of the applicant’s goods in commerce before 

December 8, 1993.’’ 
1988—Subsec. (d). Pub. L. 100–667, § 104(1), amended 

subsec. (d) generally. Prior to amendment, subsec. (d) 

read as follows: ‘‘Consists of or comprises a mark which 

so resembles a mark registered in the Patent and 

Trademark Office or a mark or trade name previously 

used in the United States by another and not aban-

doned, as to be likely, when applied to the goods of the 

applicant, to cause confusion, or to cause mistake, or 

to deceive: Provided, That when the Commissioner de-

termines that confusion, mistake, or deception is not 

likely to result from the continued use by more than 

one person of the same or similar marks under condi-

tions and limitations as to the mode or place of use of 

the marks or the goods in connection with which such 

marks are used, concurrent registrations may be issued 

to such persons when they have become entitled to use 

such marks as a result of their concurrent lawful use in 

commerce prior to (i) the earliest of the filing dates of 

the applications pending or of any registration issued 

under this chapter; or (ii) July 5, 1947, in the case of 

registrations previously issued under the Act of March 

3, 1881, or February 20, 1905, and continuing in full force 

and effect on that date; or (iii) July 5, 1947, in the case 

of applications filed under the Act of February 20, 1905, 

and registered after July 5, 1947. Concurrent registra-

tions may also be issued by the Commissioner when a 

court of competent jurisdiction has finally determined 

that more than one person is entitled to use the same 

or similar marks in commerce. In issuing concurrent 

registrations, the Commissioner shall prescribe condi-

tions and limitations as to the mode or place of use of 

the mark or the goods in connection with which such 

mark is registered to the respective persons.’’ 
Subsec. (e). Pub. L. 100–667, § 104(2), substituted ‘‘used 

on or in connection with’’ for ‘‘applied to’’ in two 

places. 
Subsec. (f). Pub. L. 100–667, § 104(3), substituted ‘‘used 

on or in connection with’’ for ‘‘applied to’’ and ‘‘five 

years before the date on which the claim of distinctive-

ness is made’’ for ‘‘five years next preceding the date of 

the filing of the application for its registration’’ 
1975—Subsec. (d). Pub. L. 93–596 substituted ‘‘Patent 

and Trademark Office’’ for ‘‘Patent Office’’. 
1962—Subsec. (d). Pub. L. 87–772, among other 

changes, substituted provisions authorizing the issu-

ance of concurrent registrations to persons when they 

have become entitled to use such marks as a result of 

their concurrent lawful use in commerce prior to the 

earliest of the filing dates of the applications pending 

or of any registration issued under this chapter, or July 

5, 1947, in the case of registrations previously issued 

under the act of Mar. 3, 1881, or Feb. 20, 1905, and con-

tinuing in full force and effect on that date, or July 5, 

1947, in the case of applications under the act of Feb. 20, 

1905, and registered after July 5, 1947, for provisions 

which restricted issuance of concurrent registrations to 

persons entitled to use such mark as a result of their 

concurrent lawful use thereof in commerce prior to any 

of the filing dates of the applications involved, and pro-

visions directing that issuance of the mark be upon 

such conditions and limitations as to the mode or place 

of use of the marks or the goods in connection with 

which such marks are used, for provisions which re-

quired issuance under conditions and limitations as to 

the mode or place of use of the goods in connection 

with which such registrations may be granted, and 

eliminated provisions which limited confusion, mis-

take, or deception to purchasers, required written no-

tice of applications for concurrent registrations and of 

hearings thereon, and publication in the Official Ga-

zette upon a decision to grant such a registration and 

permitted a court to order such a registration under 

section 4915 of the Revised Statutes. 

EFFECTIVE DATE OF 1999 AMENDMENTS 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

Pub. L. 106–43, § 2(e), Aug. 5, 1999, 113 Stat. 218, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 1063, 1064, and 1092 

of this title] shall take effect on the date of enactment 

of this Act [Aug. 5, 1999] and shall apply only to any ap-

plication for registration filed on or after January 16, 

1996.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Section 523 of title V of Pub. L. 103–465 provided that: 

‘‘The amendments made by this subtitle [subtitle B 

(§§ 521–523) of title V of Pub. L. 103–465, amending this 

section and section 1127 of this title] take effect one 

year after the date on which the WTO Agreement en-

ters into force with respect to the United States [Jan. 

1, 1995].’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 335 of title III of Pub. L. 103–182 provided 

that: 

‘‘(a) IN GENERAL.—Subject to subsections (b) and (c), 

the amendments made by this subtitle [subtitle C 

(§§ 331–335) of title III of Pub. L. 103–182, enacting sec-

tion 104A of Title 17, Copyrights, amending this sec-

tion, section 1091 of this title, and section 104 of Title 

35, Patents, and amending provisions set out as a note 

under section 109 of Title 17] take effect on the date the 

Agreement [North American Free Trade Agreement] 

enters into force with respect to the United States 

[Jan. 1, 1994]. 

‘‘(b) SECTION 331.—The amendments made by section 

331 [amending section 104 of Title 35] shall apply to all 

patent applications that are filed on or after the date 

of the enactment of this Act [Dec. 8, 1993]: Provided, 

That an applicant for a patent, or a patentee, may not 

establish a date of invention by reference to knowledge 

or use thereof, or other activity with respect thereto, 

in a NAFTA country, except as provided in sections 119 

and 365 of title 35, United States Code, that is earlier 

than the date of the enactment of this Act. 

‘‘(c) SECTION 333.—The amendments made by section 

333 [amending this section and section 1091 of this title] 

shall apply only to trademark applications filed on or 

after the date of the enactment of this Act.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 
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TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce to Secretary 

of Commerce, with certain exceptions, see Reorg. Plan 

No. 5 of 1950, §§ 1, 2, eff. May 24, 1950, 15 F.R. 3174, 64 

Stat. 1263, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. 

URUGUAY ROUND AGREEMENTS: ENTRY INTO FORCE 

The Uruguay Round Agreements, including the World 

Trade Organization Agreement and agreements an-

nexed to that Agreement, as referred to in section 

3511(d) of Title 19, Customs Duties, entered into force 

with respect to the United States on Jan. 1, 1995. See 

note set out under section 3511 of Title 19. 

MARKS REGISTERED UNDER TEN-YEAR PROVISO OF 

TRADE-MARK ACT OF 1905 

Marks registered under the ‘‘ten-year proviso’’ of sec-

tion 5 of the act of Feb. 20, 1905, as amended, deemed to 

have become distinctive of the registrant’s goods in 

commerce under par. (f) of this section, see section 

46(b) of act July 5, 1946, set out in note under section 

1051 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1051, 1064, 1068, 

1091, 1094 of this title. 

§ 1053. Service marks registrable 

Subject to the provisions relating to the reg-
istration of trademarks, so far as they are appli-
cable, service marks shall be registrable, in the 
same manner and with the same effect as are 
trademarks, and when registered they shall be 
entitled to the protection provided in this chap-
ter in the case of trademarks. Applications and 
procedure under this section shall conform as 
nearly as practicable to those prescribed for the 
registration of trademarks. 

(July 5, 1946, ch. 540, title I, § 3, 60 Stat. 429; Pub. 
L. 100–667, title I, § 105, Nov. 16, 1988, 102 Stat. 
3938; Pub. L. 106–43, § 6(b), Aug. 5, 1999, 113 Stat. 
220.) 

AMENDMENTS 

1999—Pub. L. 106–43 substituted ‘‘trademarks’’ for 

‘‘trade-marks’’ wherever appearing. 
1988—Pub. L. 100–667 struck out ‘‘used in commerce’’ 

after ‘‘applicable, service marks’’ and ‘‘, except when 

used so as to represent falsely that the owner thereof 

makes or sells the goods on which such mark is used. 

The Commissioner may establish a separate register 

for such service marks’’ after ‘‘case of trade-marks’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1126 of this title. 

§ 1054. Collective marks and certification marks 
registrable 

Subject to the provisions relating to the reg-
istration of trademarks, so far as they are appli-
cable, collective and certification marks, includ-
ing indications of regional origin, shall be reg-
istrable under this chapter, in the same manner 
and with the same effect as are trademarks, by 
persons, and nations, States, municipalities, and 
the like, exercising legitimate control over the 
use of the marks sought to be registered, even 
though not possessing an industrial or commer-
cial establishment, and when registered they 
shall be entitled to the protection provided in 
this chapter in the case of trademarks, except in 
the case of certification marks when used so as 
to represent falsely that the owner or a user 
thereof makes or sells the goods or performs the 
services on or in connection with which such 
mark is used. Applications and procedure under 
this section shall conform as nearly as prac-
ticable to those prescribed for the registration 
of trademarks. 

(July 5, 1946, ch. 540, title I, § 4, 60 Stat. 429; Pub. 
L. 100–667, title I, § 106, Nov. 16, 1988, 102 Stat. 
3938; Pub. L. 106–43, § 6(b), Aug. 5, 1999, 113 Stat. 
220.) 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 1, 33 Stat. 724; May 4, 1906, 

ch. 2081, § 1, 34 Stat. 168; Feb. 18, 1909, ch. 144, 35 Stat. 

628; Apr. 11, 1930, ch. 132, § 4, 46 Stat. 155; June 10, 1938, 

ch. 332, § 1, 52 Stat. 638. 

AMENDMENTS 

1999—Pub. L. 106–43 substituted ‘‘trademarks’’ for 

‘‘trade-marks’’ wherever appearing. 

1988—Pub. L. 100–667 substituted ‘‘origin,’’ for ‘‘origin 

used in commerce,’’ and ‘‘except in the case of certifi-

cation marks when’’ for ‘‘except when’’ and struck out 

after first sentence ‘‘The Commissioner may establish 

a separate register for such collective marks and cer-

tification marks.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1052, 1064, 1126 

of this title. 

§ 1055. Use by related companies affecting valid-
ity and registration 

Where a registered mark or a mark sought to 
be registered is or may be used legitimately by 
related companies, such use shall inure to the 
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benefit of the registrant or applicant for reg-
istration, and such use shall not affect the valid-
ity of such mark or of its registration, provided 
such mark is not used in such manner as to de-
ceive the public. If first use of a mark by a per-
son is controlled by the registrant or applicant 
for registration of the mark with respect to the 
nature and quality of the goods or services, such 
first use shall inure to the benefit of the reg-
istrant or applicant, as the case may be. 

(July 5, 1946, ch. 540, title I, § 5, 60 Stat. 429; Pub. 
L. 100–667, title I, § 107, Nov. 16, 1988, 102 Stat. 
3938.) 

AMENDMENTS 

1988—Pub. L. 100–667 inserted at end ‘‘If first use of a 
mark by a person is controlled by the registrant or ap-
plicant for registration of the mark with respect to the 
nature and quality of the goods or services, such first 
use shall inure to the benefit of the registrant or appli-
cant, as the case may be.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 
after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 
out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-
ter on pending proceedings and existing registrations 
and rights under prior acts, see notes set out under sec-
tion 1051 of this title. 

§ 1056. Disclaimer of unregistrable matter 

(a) Compulsory and voluntary disclaimers 

The Director may require the applicant to dis-
claim an unregistrable component of a mark 
otherwise registrable. An applicant may volun-
tarily disclaim a component of a mark sought to 
be registered. 

(b) Prejudice of rights 

No disclaimer, including those made under 
subsection (e) of section 1057 of this title, shall 
prejudice or affect the applicant’s or registrant’s 
rights then existing or thereafter arising in the 
disclaimed matter, or his right of registration 
on another application if the disclaimed matter 
be or shall have become distinctive of his goods 
or services. 

(July 5, 1946, ch. 540, title I, § 6, 60 Stat. 429; Pub. 
L. 87–772, § 3, Oct. 9, 1962, 76 Stat. 769; Pub. L. 
100–667, title I, § 108, Nov. 16, 1988, 102 Stat. 3938; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–113 substituted ‘‘Direc-
tor’’ for ‘‘Commissioner’’. 

1988—Subsec. (b). Pub. L. 100–667 substituted ‘‘sub-
section (e)’’ for ‘‘paragraph (d)’’. 

1962—Pub. L. 87–772, among other changes, provided 
that an applicant may voluntarily disclaim a compo-
nent of a mark sought to be registered. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 
after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 
of Pub. L. 106–113, set out as a note under section 1 of 
Title 35, Patents. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

§ 1057. Certificates of registration 

(a) Issuance and form 

Certificates of registration of marks reg-
istered upon the principal register shall be is-
sued in the name of the United States of Amer-
ica, under the seal of the Patent and Trademark 
Office, and shall be signed by the Director or 
have his signature placed thereon, and a record 
thereof shall be kept in the Patent and Trade-
mark Office. The registration shall reproduce 
the mark, and state that the mark is registered 
on the principal register under this chapter, the 
date of the first use of the mark, the date of the 
first use of the mark in commerce, the particu-
lar goods or services for which it is registered, 
the number and date of the registration, the 
term thereof, the date on which the application 
for registration was received in the Patent and 
Trademark Office, and any conditions and limi-
tations that may be imposed in the registration. 

(b) Certificate as prima facie evidence 

A certificate of registration of a mark upon 
the principal register provided by this chapter 
shall be prima facie evidence of the validity of 
the registered mark and of the registration of 
the mark, of the registrant’s ownership of the 
mark, and of the registrant’s exclusive right to 
use the registered mark in commerce on or in 
connection with the goods or services specified 
in the certificate, subject to any conditions or 
limitations stated in the certificate. 

(c) Application to register mark considered con-
structive use 

Contingent on the registration of a mark on 
the principal register provided by this chapter, 
the filing of the application to register such 
mark shall constitute constructive use of the 
mark, conferring a right of priority, nationwide 
in effect, on or in connection with the goods or 
services specified in the registration against any 
other person except for a person whose mark has 
not been abandoned and who, prior to such fil-
ing— 

(1) has used the mark; 
(2) has filed an application to register the 

mark which is pending or has resulted in reg-
istration of the mark; or 

(3) has filed a foreign application to register 
the mark on the basis of which he or she has 
acquired a right of priority, and timely files 
an application under section 1126(d) of this 
title to register the mark which is pending or 
has resulted in registration of the mark. 

(d) Issuance to assignee 

A certificate of registration of a mark may be 
issued to the assignee of the applicant, but the 
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assignment must first be recorded in the Patent 
and Trademark Office. In case of change of own-
ership the Director shall, at the request of the 
owner and upon a proper showing and the pay-
ment of the prescribed fee, issue to such as-
signee a new certificate of registration of the 
said mark in the name of such assignee, and for 
the unexpired part of the original period. 

(e) Surrender, cancellation, or amendment by 
registrant 

Upon application of the registrant the Direc-
tor may permit any registration to be surren-
dered for cancellation, and upon cancellation ap-
propriate entry shall be made in the records of 
the Patent and Trademark Office. Upon applica-
tion of the registrant and payment of the pre-
scribed fee, the Director for good cause may per-
mit any registration to be amended or to be dis-
claimed in part: Provided, That the amendment 
or disclaimer does not alter materially the char-
acter of the mark. Appropriate entry shall be 
made in the records of the Patent and Trade-
mark Office and upon the certificate of registra-
tion or, if said certificate is lost or destroyed, 
upon a certified copy thereof. 

(f) Copies of Patent and Trademark Office 
records as evidence 

Copies of any records, books, papers, or draw-
ings belonging to the Patent and Trademark Of-
fice relating to marks, and copies of registra-
tions, when authenticated by the seal of the 
Patent and Trademark Office and certified by 
the Director, or in his name by an employee of 
the Office duly designated by the Director, shall 
be evidence in all cases wherein the originals 
would be evidence; and any person making appli-
cation therefor and paying the prescribed fee 
shall have such copies. 

(g) Correction of Patent and Trademark Office 
mistake 

Whenever a material mistake in a registra-
tion, incurred through the fault of the Patent 
and Trademark Office, is clearly disclosed by 
the records of the Office a certificate stating the 
fact and nature of such mistake, shall be issued 
without charge and recorded and a printed copy 
thereof shall be attached to each printed copy of 
the registration certificate and such corrected 
registration shall thereafter have the same ef-
fect as if the same had been originally issued in 
such corrected form, or in the discretion of the 
Director a new certificate of registration may be 
issued without charge. All certificates of correc-
tion heretofore issued in accordance with the 
rules of the Patent and Trademark Office and 
the registrations to which they are attached 
shall have the same force and effect as if such 
certificates and their issue had been specifically 
authorized by statute. 

(h) Correction of applicant’s mistake 

Whenever a mistake has been made in a reg-
istration and a showing has been made that such 
mistake occurred in good faith through the fault 
of the applicant, the Director is authorized to 
issue a certificate of correction or, in his discre-
tion, a new certificate upon the payment of the 
prescribed fee: Provided, That the correction 
does not involve such changes in the registra-
tion as to require republication of the mark. 

(July 5, 1946, ch. 540, title I, § 7, 60 Stat. 430; Aug. 
17, 1950, ch. 733, 64 Stat. 459; Pub. L. 87–772, § 4, 
Oct. 9, 1962, 76 Stat. 769; Pub. L. 93–596, § 1, Jan. 
2, 1975, 88 Stat. 1949; Pub. L. 100–667, title I, § 109, 
Nov. 16, 1988, 102 Stat. 3938; Pub. L. 105–330, title 
II, § 201(a)(3), Oct. 30, 1998, 112 Stat. 3070; Pub. L. 
106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Subsecs. (a) and (c) are from acts Feb. 20, 1905, ch. 592, 

§ 11, 33 Stat. 727; Mar. 4, 1925, ch. 535, § 3, 43 Stat. 1269. 
Subsec. (e) is from act Mar. 19, 1920, ch. 104, § 7, 41 

Stat. 535. 
Subsec. (f) is from act Mar. 4, 1925, ch. 535, § 1, 43 Stat. 

1268. 

AMENDMENTS 

1999—Subsecs. (a), (d) to (h). Pub. L. 106–113 sub-

stituted ‘‘Director’’ for ‘‘Commissioner’’ wherever ap-

pearing. 
1998—Subsec. (a). Pub. L. 105–330 struck out second 

period at end of first sentence. 
1988—Subsec. (b). Pub. L. 100–667, § 109(1), amended 

subsec. (b) generally. Prior to amendment, subsec. (b) 

read as follows: ‘‘A certificate of registration of a mark 

upon the principal register provided by this chapter 

shall be prima facie evidence of the validity of the reg-

istration, registrant’s ownership of the mark, and of 

registrant’s exclusive right to use the mark in com-

merce in connection with the goods or services speci-

fied in the certificate, subject to any conditions and 

limitations stated therein.’’ 
Subsec. (c). Pub. L. 100–667, § 109(3), added subsec. (c). 

Former subsec. (c) redesignated (d). 
Subsec. (d). Pub. L. 100–667, § 109(2), (4), redesignated 

former subsec. (c) as (d) and substituted ‘‘prescribed 

fee’’ for ‘‘fee herein provided’’. Former subsec. (d) re-

designated (e). 
Subsec. (e). Pub. L. 100–667, § 109(2), redesignated 

former subsec. (d) as (e). Former subsec. (e) redesig-

nated (f). 
Subsec. (f). Pub. L. 100–667, § 109(2), (5), redesignated 

former subsec. (e) as (f) and substituted ‘‘prescribed 

fee’’ for ‘‘fee required by law’’. Former subsec. (f) redes-

ignated (g). 
Subsec. (g). Pub. L. 100–667, § 109(2), redesignated 

former subsec. (f) as (g). Former subsec. (g) redesig-

nated (h). 
Subsec. (h). Pub. L. 100–667, § 109(2), (6), redesignated 

former subsec. (g) as (h) and substituted ‘‘prescribed 

fee’’ for ‘‘required fee’’. 
1975—Subsecs. (a), (c) to (f). Pub. L. 93–596 substituted 

‘‘Patent and Trademark Office’’ for ‘‘Patent Office’’. 
1962—Subsec. (a). Pub. L. 87–772 substituted ‘‘signa-

ture placed’’ for ‘‘name printed’’, and struck out provi-

sions requiring an attestation by an assistant commis-

sioner or by one of the law examiners designated by the 

Commissioner, together with printed copies of the 

drawing and statement of the applicant, to be kept in 

books for that purpose. 
Subsec. (d). Pub. L. 87–772, among other charges, re-

moved the requirement of a fee in connection with the 

voluntary surrender or cancellation of a registration. 
Subsec. (e). Pub. L. 87–772 substituted ‘‘an employee 

of the Office’’ for ‘‘a chief of division’’, among other 

changes. 
Subsec. (f). Pub. L. 87–772, among other changes, 

struck out ‘‘, signed by the Commissioner and sealed 

with the seal of the Patent Office’’ after ‘‘nature of 

such mistake’’. 
1950—Subsec. (a). Act Aug. 17, 1950, made it unneces-

sary to include in the certificate a statement of the ap-

plicant. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 
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of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1068, 1071, 1092, 

1094, 1115 of this title. 

§ 1058. Duration 

(a) In general 

Each registration shall remain in force for 10 
years, except that the registration of any mark 
shall be canceled by the Director for failure to 
comply with the provisions of subsection (b) of 
this section, upon the expiration of the follow-
ing time periods, as applicable: 

(1) For registrations issued pursuant to the 
provisions of this chapter, at the end of 6 years 
following the date of registration. 

(2) For registrations published under the 
provisions of section 1062(c) of this title, at the 
end of 6 years following the date of publication 
under such section. 

(3) For all registrations, at the end of each 
successive 10-year period following the date of 
registration. 

(b) Affidavit of continuing use 

During the 1-year period immediately preced-
ing the end of the applicable time period set 
forth in subsection (a) of this section, the owner 
of the registration shall pay the prescribed fee 
and file in the Patent and Trademark Office— 

(1) an affidavit setting forth those goods or 
services recited in the registration on or in 
connection with which the mark is in use in 
commerce and such number of specimens or 
facsimiles showing current use of the mark as 
may be required by the Director; or 

(2) an affidavit setting forth those goods or 
services recited in the registration on or in 
connection with which the mark is not in use 

in commerce and showing that any such non-
use is due to special circumstances which ex-
cuse such nonuse and is not due to any inten-
tion to abandon the mark. 

(c) Grace period for submissions; deficiency 

(1) The owner of the registration may make 
the submissions required under this section 
within a grace period of 6 months after the end 
of the applicable time period set forth in sub-
section (a) of this section. Such submission is 
required to be accompanied by a surcharge pre-
scribed by the Director. 

(2) If any submission filed under this section is 
deficient, the deficiency may be corrected after 
the statutory time period and within the time 
prescribed after notification of the deficiency. 
Such submission is required to be accompanied 
by a surcharge prescribed by the Director. 

(d) Notice of affidavit requirement 

Special notice of the requirement for affida-
vits under this section shall be attached to each 
certificate of registration and notice of publica-
tion under section 1062(c) of this title. 

(e) Notification of acceptance or refusal of affida-
vits 

The Director shall notify any owner who files 
1 of the affidavits required by this section of the 
Commissioner’s 1 acceptance or refusal thereof 
and, in the case of a refusal, the reasons there-
for. 

(f) Designation of resident for service of process 
and notices 

If the registrant is not domiciled in the United 
States, the registrant shall designate by a writ-
ten document filed in the Patent and Trademark 
Office the name and address of some person resi-
dent in the United States on whom may be 
served notices or process in proceedings affect-
ing the mark. Such notices or process may be 
served upon the person so designated by leaving 
with that person or mailing to that person a 
copy thereof at the address specified in the last 
designation so filed. If the person so designated 
cannot be found at the address given in the last 
designation, such notice or process may be 
served upon the Director. 

(July 5, 1946, ch. 540, title I, § 8, 60 Stat. 431; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
97–247, § 8, Aug. 27, 1982, 96 Stat. 320; Pub. L. 
100–667, title I, § 110, Nov. 16, 1988, 102 Stat. 3939; 
Pub. L. 105–330, title I, § 105, Oct. 30, 1998, 112 
Stat. 3066; Pub. L. 106–113, div. B, § 1000(a)(9) 
[title IV, § 4732(b)(1)(B), (C)], Nov. 29, 1999, 113 
Stat. 1536, 1501A–583.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 12, 33 Stat. 727. 

AMENDMENTS 

1999—Subsecs. (a) to (c). Pub. L. 106–113, § 1000(a)(9) 

[title IV, § 4732(b)(1)(B)], substituted ‘‘Director’’ for 

‘‘Commissioner’’ wherever appearing. 
Subsec. (e). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B), (C)], amended subsec. (e) identically, sub-

stituting ‘‘Director’’ for ‘‘Commissioner’’. 
Subsec. (f). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B)], substituted ‘‘Director’’ for ‘‘Commis-

sioner’’. 
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1998—Pub. L. 105–330 amended section catchline and 

text generally. Prior to amendment, text consisted of 

subsecs. (a) to (c) relating to affidavits of continuing 

use, registrations published under other provisions of 

law, and notification of acceptance or refusal of affida-

vits. 

1988—Subsec. (a). Pub. L. 100–667 substituted ‘‘ten’’ 

for ‘‘twenty’’ and ‘‘setting forth those goods or services 

recited in the registration on or in connection with 

which the mark is in use in commerce and attaching to 

the affidavit a specimen or facsimile showing current 

use of the mark, or showing that any’’ for ‘‘showing 

that said mark is in use in commerce or showing that 

its’’. 

1982—Subsecs. (a), (b). Pub. L. 97–247 struck out 

‘‘still’’ after ‘‘showing that said mark is’’, and inserted 

‘‘in commerce’’ after ‘‘use’’. 

1975—Subsecs. (a), (b). Pub. L. 93–596 substituted 

‘‘Patent and Trademark Office’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective on the date 

that is 1 year after Oct. 30, 1998, see section 110 of Pub. 

L. 105–330, set out as a note under section 1051 of this 

title. 

Pub. L. 105–330, title I, § 109(a), Oct. 30, 1998, 112 Stat. 

3069, provided that: ‘‘The provisions of section 8 of the 

Trademark Act of 1946 [15 U.S.C. 1058], as amended by 

section 105 of this Act, shall apply to a registration for 

trademark issued or renewed for a 20-year term, if the 

expiration date of the registration is on or after the ef-

fective date of this Act [probably should be ‘‘this title’’, 

see section 110 of Pub. L. 105–330, set out as an Effective 

Date of 1998 Amendment note under section 1051 of this 

title].’’ 

For provisions relating to applicability of amend-

ment by Pub. L. 105–330 to applications for registration 

of trademarks, see section 109(b) of Pub. L. 105–330, set 

out as a note under section 1051 of this title. 

Pub. L. 105–330, title I, § 109(c), Oct. 30, 1998, 112 Stat. 

3069, provided that: ‘‘The provisions of section 8 of the 

Trademark Act of 1946 [15 U.S.C. 1058], as amended by 

section 105 of this Act, shall apply to the filing of an af-

fidavit if the sixth or tenth anniversary of the registra-

tion, or the sixth anniversary of publication of the reg-

istration under section 12(c) of the Trademark Act of 

1946 [15 U.S.C. 1062(c)], for which the affidavit is filed is 

on or after the effective date of this Act [probably 

should be ‘‘this title’’, see section 110 of Pub. L. 105–330, 

set out as an Effective Date of 1998 Amendment note 

under section 1051 of this title].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–247 effective six months 

after Aug. 27, 1982, see section 17(c) of Pub. L. 97–247, set 

out as a note under section 294 of Title 35, Patents. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, and saving clause, see 

notes set out under section 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

REFERENCES TO TRADEMARK ACT OF 1946 

Pub. L. 105–330, title I, § 102, Oct. 30, 1998, 112 Stat. 

3064, provided that: ‘‘For purposes of this title [see 

Short Title of 1998 Amendment note set out under sec-

tion 1051 of this title], the Act entitled ‘An Act to pro-

vide for the registration and protection of trademarks 

used in commerce, to carry out the provisions of cer-

tain international conventions, and for other purposes’, 

approved July 5, 1946 (15 U.S.C. 1051 et seq.), shall be re-

ferred to as the ‘Trademark Act of 1946’.’’ 

PENDING APPLICATIONS 

Act July 5, 1946, ch. 540, title XI, § 51, as added Nov. 

16, 1988, Pub. L. 100–667, title I, § 135, 102 Stat. 3948, pro-

vided that: ‘‘All certificates of registration based upon 

applications for registration pending in the Patent and 

Trademark Office on the effective date of the Trade-

mark Law Revision Act of 1988 [see Effective Date of 

1988 Amendment note set out under section 1051 of this 

title] shall remain in force for a period of 10 years.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1059 of this title. 

§ 1059. Renewal of registration 

(a) Period of renewal; time for renewal 

Subject to the provisions of section 1058 of this 
title, each registration may be renewed for peri-
ods of 10 years at the end of each successive 10- 
year period following the date of registration 
upon payment of the prescribed fee and the fil-
ing of a written application, in such form as 
may be prescribed by the Director. Such applica-
tion may be made at any time within 1 year be-
fore the end of each successive 10-year period for 
which the registration was issued or renewed, or 
it may be made within a grace period of 6 
months after the end of each successive 10-year 
period, upon payment of a fee and surcharge pre-
scribed therefor. If any application filed under 
this section is deficient, the deficiency may be 
corrected within the time prescribed after noti-
fication of the deficiency, upon payment of a 
surcharge prescribed therefor. 

(b) Notification of refusal of renewal 

If the Director refuses to renew the registra-
tion, the Director shall notify the registrant of 
the Commissioner’s 1 refusal and the reasons 
therefor. 

(c) Designation of resident for service of process 
and notices 

If the registrant is not domiciled in the United 
States, the registrant shall designate by a writ-
ten document filed in the Patent and Trademark 
Office the name and address of some person resi-
dent in the United States on whom may be 
served notices or process in proceedings affect-
ing the mark. Such notices or process may be 
served upon the person so designated by leaving 
with that person or mailing to that person a 
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copy thereof at the address specified in the last 
designation so filed. If the person so designated 
cannot be found at the address given in the last 
designation, such notice or process may be 
served upon the Director. 

(July 5, 1946, ch. 540, title I, § 9, 60 Stat. 431; Pub. 
L. 87–772, § 5, Oct. 9, 1962, 76 Stat. 770; Pub. L. 
100–667, title I, § 111, Nov. 16, 1988, 102 Stat. 3939; 
Pub. L. 105–330, title I, § 106, Oct. 30, 1998, 112 
Stat. 3067; Pub. L. 106–113, div. B, § 1000(a)(9) 
[title IV, § 4732(b)(1)(B), (C)], Nov. 29, 1999, 113 
Stat. 1536, 1501A–583.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 12, 33 Stat. 727. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B)], substituted ‘‘Director’’ for ‘‘Commis-

sioner’’. 
Subsec. (b). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B), (C)], amended subsec. (b) identically, sub-

stituting ‘‘Director’’ for ‘‘Commissioner’’ in two places. 
Subsec. (c). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B)], substituted ‘‘Director’’ for ‘‘Commis-

sioner’’. 
1998—Pub. L. 105–330 amended section catchline and 

text generally. Prior to amendment, text consisted of 

subsecs. (a) to (c) relating to period of renewal and 

time for renewal, notification of refusal of renewal, and 

applicants for renewal not domiciled in the United 

States. 
1988—Subsec. (a). Pub. L. 100–667, § 111(1), substituted 

‘‘ten’’ for ‘‘twenty’’. 
Subsec. (c). Pub. L. 100–667, § 111(2), substituted 

‘‘1051(e)’’ for ‘‘1051(d)’’. 
1962—Pub. L. 87–772 designated existing provisions as 

subsecs. (a) and (c), added subsec. (b), and among other 

changes, amended subsec. (a) by substituting provisions 

requiring a verified application specifying the goods or 

services recited in the registration on or in connection 

with which the mark is still in use in commerce and 

having attached a specimen showing current use of the 

mark, or showing that any nonuse is due to special cir-

cumstances which excuse the nonuse and that it’s not 

due to an intention to abandon the mark, for provisions 

requiring an affidavit by the registrant stating that the 

mark is still in use in commerce. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective on the date 

that is 1 year after Oct. 30, 1998, see section 110 of Pub. 

L. 105–330, set out as a note under section 1051 of this 

title. 
For provisions relating to applicability of amend-

ment by Pub. L. 105–330 to applications for registration 

of trademarks, see section 109(b) of Pub. L. 105–330, set 

out as a note under section 1051 of this title. 
Pub. L. 105–330, title I, § 109(d), Oct. 30, 1998, 112 Stat. 

3069, provided that: ‘‘The amendment made by section 

106 [amending this section] shall apply to the filing of 

an application for renewal of a registration if the expi-

ration date of the registration for which the renewal 

application is filed is on or after the effective date of 

this Act [probably should be ‘‘this title’’, see section 

110 of Pub. L. 105–330, set out as an Effective Date of 

1998 Amendment note under section 1051 of this title].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

RENEWAL UNDER PRIOR ACTS 

Renewal of registrations under prior acts, see section 

46(b) of act July 5, 1946, set out as a note under section 

1051 of this title. 

EXTENSION OF TIME FOR RENEWAL BY FOREIGN 

REGISTRANT 

Act July 17, 1946, ch. 587, 60 Stat. 568, provided for ex-

tension of time for renewal by a foreign registrant and 

expired by its own terms July 17, 1949. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1115 of this title. 

§ 1060. Assignment 

(a) A registered mark or a mark for which an 
application to register has been filed shall be as-
signable with the good will of the business in 
which the mark is used, or with that part of the 
good will of the business connected with the use 
of and symbolized by the mark. Notwithstanding 
the preceding sentence, no application to reg-
ister a mark under section 1051(b) of this title 
shall be assignable prior to the filing of an 
amendment under section 1051(c) of this title to 
bring the application into conformity with sec-
tion 1051(a) of this title or the filing of the veri-
fied statement of use under section 1051(d) of 
this title, except for an assignment to a succes-
sor to the business of the applicant, or portion 
thereof, to which the mark pertains, if that 
business is ongoing and existing. In any assign-
ment authorized by this section, it shall not be 
necessary to include the good will of the busi-
ness connected with the use of and symbolized 
by any other mark used in the business or by 
the name or style under which the business is 
conducted. Assignments shall be by instruments 
in writing duly executed. Acknowledgment shall 
be prima facie evidence of the execution of an 
assignment, and when the prescribed informa-
tion reporting the assignment is recorded in the 
Patent and Trademark Office, the record shall 
be prima facie evidence of execution. An assign-
ment shall be void against any subsequent pur-
chaser for valuable consideration without no-
tice, unless the prescribed information reporting 
the assignment is recorded in the Patent and 
Trademark Office within 3 months after the date 
of the assignment or prior to the assignment. 
The Patent and Trademark Office shall main-
tain a record of information on assignments, in 
such form as may be prescribed by the Director. 

(b) An assignee not domiciled in the United 
States shall designate by a written document 
filed in the Patent and Trademark Office the 
name and address of some person resident in the 
United States on whom may be served notices or 
process in proceedings affecting the mark. Such 
notices or process may be served upon the per-
son so designated by leaving with that person or 
mailing to that person a copy thereof at the ad-
dress specified in the last designation so filed. If 
the person so designated cannot be found at the 
address given in the last designation, such no-
tice or process may be served upon the Director. 
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(July 5, 1946, ch. 540, title I, § 10, 60 Stat. 431; 
Pub. L. 87–772, § 6, Oct. 9, 1962, 76 Stat. 770; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
100–667, title I, § 112, Nov. 16, 1988, 102 Stat. 3939; 
Pub. L. 105–330, title I, § 107, Oct. 30, 1998, 112 
Stat. 3068; Pub. L. 106–43, § 6(a), Aug. 5, 1999, 113 
Stat. 220; Pub. L. 106–113, div. B, § 1000(a)(9) [title 
IV, § 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 10, 33 Stat. 727. 

AMENDMENTS 

1999—Pub. L. 106–43, § 6(a)(2), (3), which directed the 

amendment of this section by substituting ‘‘mark.’’ for 

‘‘mark,’’ in the first sentence and striking out a second 

period at the end of the third sentence, could not be ex-

ecuted because ‘‘mark,’’ and the second period did not 

appear subsequent to amendment by Pub. L. 105–330. 

See 1998 Amendment note below. 

Subsec. (a). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B)], substituted ‘‘Director’’ for ‘‘Commis-

sioner’’ in last sentence. 

Pub. L. 106–43, § 6(a)(1), which directed the amend-

ment of the penultimate sentence of this section by 

substituting ‘‘assignment’’ for ‘‘subsequent purchase’’, 

was executed by making the substitution for ‘‘subse-

quent purchase’’ in two places in the penultimate sen-

tence of subsec. (a), after ‘‘date of the’’ and ‘‘prior to 

the’’, to reflect the probable intent of Congress. 

Subsec. (b). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B)], substituted ‘‘Director’’ for ‘‘Commis-

sioner’’ in last sentence. 

1998—Pub. L. 105–330 amended section catchline and 

text generally. Prior to amendment, text read as fol-

lows: 

‘‘A registered mark or a mark for which application 

to register has been filed shall be assignable with the 

goodwill of the business in which the mark is used, or 

with that part of the goodwill of the business connected 

with the use of and symbolized by the mark,. However, 

no application to register a mark under section 1051(b) 

of this title shall be assignable prior to the filing of the 

verified statement of use under section 1051(d) of this 

title, except to a successor to the business of the appli-

cant, or portion thereof, to which the mark pertains, if 

that business is ongoing and existing. In any assign-

ment authorized by this section it shall not be nec-

essary to include the goodwill of the business con-

nected with the use of and symbolized by any other 

mark used in the business or by the name or style 

under which the business is conducted. Assignments 

shall be by instruments in writing duly executed. Ac-

knowledgment shall be prima facie evidence of the exe-

cution of an assignment and when recorded in the Pat-

ent and Trademark Office the record shall be prima 

facie evidence of execution. An assignment shall be 

void as against any subsequent purchaser for a valuable 

consideration without notice, unless it is recorded in 

the Patent and Trademark Office within three months 

after the date thereof or prior to such subsequent pur-

chase. A separate record of assignments submitted for 

recording hereunder shall be maintained in the Patent 

and Trademark Office. 

‘‘An assignee not domiciled in the United States shall 

be subject to and comply with the provisions of section 

1051(e) of this title.’’ 

1988—Pub. L. 100–667 substituted ‘‘. However, no ap-

plication to register a mark under section 1051(b) of 

this title shall be assignable prior to the filing of the 

verified statement of use under section 1051(d) of this 

title, except to a successor to the business of the appli-

cant, or portion thereof, to which the mark pertains, if 

that business is ongoing and existing. In any assign-

ment authorized by this section’’ for ‘‘and in any such 

assignment’’ in first par., and ‘‘1051(e)’’ for ‘‘1051(d)’’ in 

last par. 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 
1962—Pub. L. 87–772 substituted provisions which re-

quire a separate record of assignments to be kept in the 

Patent Office, for provisions which required the Com-

missioner to keep such record, and eliminated provi-

sions permitting the cancellation of any assigned reg-

istration at any time if the registered mark is being 

used by, or with the permission of, the assignee so as 

to misrepresent the source of the goods or services in 

connection with which the mark is used. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective on the date 

that is 1 year after Oct. 30, 1998, see section 110 of Pub. 

L. 105–330, set out as a note under section 1051 of this 

title. 

For provisions relating to applicability of amend-

ment by Pub. L. 105–330 to applications for registration 

of trademarks, see section 109(b) of Pub. L. 105–330, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

§ 1061. Execution of acknowledgments and ver-
ifications 

Acknowledgments and verifications required 
under this chapter may be made before any per-
son within the United States authorized by law 
to administer oaths, or, when made in a foreign 
country, before any diplomatic or consular offi-
cer of the United States or before any official 
authorized to administer oaths in the foreign 
country concerned whose authority is proved by 
a certificate of a diplomatic or consular officer 
of the United States, or apostille of an official 
designated by a foreign country which, by treaty 
or convention, accords like effect to apostilles 
of designated officials in the United States, and 
shall be valid if they comply with the laws of 
the state or country where made. 

(July 5, 1946, ch. 540, title I, § 11, 60 Stat. 432; 
Pub. L. 97–247, § 14(c), Aug. 27, 1982, 96 Stat. 321.) 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 2, 33 Stat. 724; Feb. 18, 

1909, ch. 144, 35 Stat. 627. 
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AMENDMENTS 

1982—Pub. L. 97–247 substituted ‘‘is’’ for ‘‘shall be’’ 

after ‘‘whose authority’’, and inserted ‘‘, or apostille of 

an official designated by a foreign country which, by 

treaty or convention, accords like effect to apostilles of 

designated officials in the United States’’. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–247 effective Aug. 27, 1982, 

see section 17(a) of Pub. L. 97–247, set out as a note 

under section 41 of Title 35, Patents. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

§ 1062. Publication 

(a) Examination and publication 

Upon the filing of an application for registra-
tion and payment of the prescribed fee, the Di-
rector shall refer the application to the exam-
iner in charge of the registration of marks, who 
shall cause an examination to be made and, if on 
such examination it shall appear that the appli-
cant is entitled to registration, or would be enti-
tled to registration upon the acceptance of the 
statement of use required by section 1051(d) of 
this title, the Director shall cause the mark to 
be published in the Official Gazette of the Pat-
ent and Trademark Office: Provided, That in the 
case of an applicant claiming concurrent use, or 
in the case of an application to be placed in an 
interference as provided for in section 1066 of 
this title the mark, if otherwise registrable, 
may be published subject to the determination 
of the rights of the parties to such proceedings. 

(b) Refusal of registration; amendment of appli-
cation; abandonment 

If the applicant is found not entitled to reg-
istration, the examiner shall advise the appli-
cant thereof and of the reasons therefor. The ap-
plicant shall have a period of six months in 
which to reply or amend his application, which 
shall then be reexamined. This procedure may 
be repeated until (1) the examiner finally refuses 
registration of the mark or (2) the applicant 
fails for a period of six months to reply or 
amend or appeal, whereupon the application 
shall be deemed to have been abandoned, unless 
it can be shown to the satisfaction of the Direc-
tor that the delay in responding was uninten-
tional, whereupon such time may be extended. 

(c) Republication of marks registered under 
prior acts 

A registrant of a mark registered under the 
provisions of the Act of March 3, 1881, or the Act 
of February 20, 1905, may, at any time prior to 
the expiration of the registration thereof, upon 
the payment of the prescribed fee file with the 
Director an affidavit setting forth those goods 
stated in the registration on which said mark is 
in use in commerce and that the registrant 
claims the benefits of this chapter for said 
mark. The Director shall publish notice thereof 
with a reproduction of said mark in the Official 
Gazette, and notify the registrant of such publi-
cation and of the requirement for the affidavit 
of use or nonuse as provided for in subsection (b) 

of section 1058 of this title. Marks published 
under this subsection shall not be subject to the 
provisions of section 1063 of this title. 

(July 5, 1946, ch. 540, title I, § 12, 60 Stat. 432; 
Pub. L. 87–772, § 7, Oct. 9, 1962, 76 Stat. 770; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
100–667, title I, § 113, Nov. 16, 1988, 102 Stat. 3940; 
Pub. L. 105–330, title I, § 104, Oct. 30, 1998, 112 
Stat. 3066; Pub. L. 106–113, div. B, § 1000(a)(9) 
[title IV, § 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 
1536, 1501A–583.) 

REFERENCES IN TEXT 

Acts March 3, 1881 and February 20, 1905, referred to 

in subsec. (c), are acts Mar. 3, 1881, ch. 138, 21 Stat. 502 

and Feb. 20, 1905, ch. 592, 33 Stat. 724, which were re-

pealed insofar as inconsistent with this chapter by act 

July 5, 1946, ch. 540, § 46(a), 60 Stat. 444. Act Feb. 20, 

1905, was classified to sections 81 to 109 of this title. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 6, 33 Stat. 726; Mar. 2, 1907, 

ch. 2573, § 2, 34 Stat. 1252. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’ wherever appearing. 

1998—Subsec. (b). Pub. L. 105–330 substituted ‘‘unin-

tentional’’ for ‘‘unavoidable’’ in last sentence. 

1988—Subsec. (a). Pub. L. 100–667 substituted ‘‘pre-

scribed fee’’ for ‘‘fee herein provided’’, and ‘‘entitled to 

registration, or would be entitled to registration upon 

the acceptance of the statement of use required by sec-

tion 1051(d) of this title, the’’ for ‘‘entitled to registra-

tion, the’’. 

1975—Subsec. (a). Pub. L. 93–596 substituted ‘‘Patent 

and Trademark Office’’ for ‘‘Patent Office’’. 

1962—Subsec. (a). Pub. L. 87–772 inserted proviso per-

mitting publication of the mark in the case of an appli-

cant claiming concurrent use, or an application to be 

placed in an interference, if such mark is otherwise 

registrable, subject to the determination of the rights 

of the parties. 

Subsec. (c). Pub. L. 87–772 inserted ‘‘Marks published 

under’’ before ‘‘this subsection shall not be subject’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective on the date 

that is 1 year after Oct. 30, 1998, see section 110 of Pub. 

L. 105–330, set out as a note under section 1051 of this 

title. 

For provisions relating to applicability of amend-

ment by Pub. L. 105–330 to applications for registration 

of trademarks, see section 109(b) of Pub. L. 105–330, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 
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TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1058, 1063, 1064, 

1065, 1091, 1115 of this title. 

§ 1063. Opposition to registration 

(a) Any person who believes that he would be 
damaged by the registration of a mark upon the 
principal register, including as a result of dilu-
tion under section 1125(c) of this title, may, 
upon payment of the prescribed fee, file an oppo-
sition in the Patent and Trademark Office, stat-
ing the grounds therefor, within thirty days 
after the publication under subsection (a) of sec-
tion 1062 of this title of the mark sought to be 
registered. Upon written request prior to the ex-
piration of the thirty-day period, the time for 
filing opposition shall be extended for an addi-
tional thirty days, and further extensions of 
time for filing opposition may be granted by the 
Director for good cause when requested prior to 
the expiration of an extension. The Director 
shall notify the applicant of each extension of 
the time for filing opposition. An opposition 
may be amended under such conditions as may 
be prescribed by the Director. 

(b) Unless registration is successfully op-
posed— 

(1) a mark entitled to registration on the 
principal register based on an application filed 
under section 1051(a) of this title or pursuant 
to section 1126 of this title shall be registered 
in the Patent and Trademark Office, a certifi-
cate of registration shall be issued, and notice 
of the registration shall be published in the 
Official Gazette of the Patent and Trademark 
Office; or 

(2) a notice of allowance shall be issued to 
the applicant if the applicant applied for reg-
istration under section 1051(b) of this title. 

(July 5, 1946, ch. 540, title I, § 13, 60 Stat. 433; 
Pub. L. 87–772, § 8, Oct. 9, 1962, 76 Stat. 771; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
93–600, § 1, Jan. 2, 1975, 88 Stat. 1955; Pub. L. 
97–247, § 9(a), Aug. 27, 1982, 96 Stat. 320; Pub. L. 
100–667, title I, § 114, Nov. 16, 1988, 102 Stat. 3940; 
Pub. L. 106–43, § 2(b), Aug. 5, 1999, 113 Stat. 218; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, §§ 6, 7, 33 Stat. 726; Mar. 2, 

1907, ch. 2573, § 2, 34 Stat. 1252. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–113 substituted ‘‘Direc-

tor’’ for ‘‘Commissioner’’ wherever appearing. 

Pub. L. 106–43 inserted ‘‘, including as a result of di-

lution under section 1125(c) of this title,’’ after ‘‘prin-

cipal register’’ in first sentence. 

1988—Pub. L. 100–667 designated existing provisions as 

subsec. (a), substituted ‘‘prescribed fee’’ for ‘‘required 

fee’’, and added subsec. (b). 

1982—Pub. L. 97–247 substituted ‘‘an’’ for ‘‘a verified’’ 

after ‘‘required fee, file’’, inserted ‘‘when requested 

prior to the expiration of an extension’’ after ‘‘Commis-

sioner for good cause’’ and struck out provision that an 

unverified opposition could be filed by a duly author-

ized attorney, but such opposition would be null and 

void unless verified by the opposer within a reasonable 

time after such filing is fixed by the Commissioner. 

1975—Pub. L. 93–600 substituted provisions relating to 

extensions of time for filing opposition upon written 

request prior to the expiration of the thirty-day period 

for an additional thirty days, and further extensions 

for good cause, for provisions relating to extensions of 

the time for filing opposition for good cause shown. 

Pub. L. 93–596 substituted ‘‘Patent and Trademark Of-

fice’’ for ‘‘Patent Office’’. 

1962—Pub. L. 87–772 inserted ‘‘An opposition may be 

amended under such conditions as may be prescribed by 

the Commissioner’’, and struck out ‘‘notice of’’ after 

‘‘file a verified’’ and ‘‘time for filing’’. 

EFFECTIVE DATE OF 1999 AMENDMENTS 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

Amendment by Pub. L. 106–43 effective Aug. 5, 1999, 

and applicable only to any application for registration 

filed on or after Jan. 16, 1996, see section 2(e) of Pub. L. 

106–43, set out as a note under section 1052 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–247 effective six months 

after Aug. 27, 1982, see section 17(c) of Pub. L. 97–247, set 

out as a note under section 294 of Title 35, Patents. 

EFFECTIVE DATE OF 1975 AMENDMENTS 

Section 4 of Pub. L. 93–600 provided that: ‘‘This Act 

[amending this section and sections 1071 and 1117 of this 

title] shall become effective upon enactment [Jan. 2, 

1975], but shall not affect any suit, proceeding, or ap-

peal then pending.’’ 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1051, 1052, 1094 

of this title. 

§ 1064. Cancellation of registration 

A petition to cancel a registration of a mark, 
stating the grounds relied upon, may, upon pay-
ment of the prescribed fee, be filed as follows by 
any person who believes that he is or will be 
damaged, including as a result of dilution under 
section 1125(c) of this title, by the registration 
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of a mark on the principal register established 
by this chapter, or under the Act of March 3, 
1881, or the Act of February 20, 1905: 

(1) Within five years from the date of the 
registration of the mark under this chapter. 

(2) Within five years from the date of publi-
cation under section 1062(c) of this title of a 
mark registered under the Act of March 3, 
1881, or the Act of February 20, 1905. 

(3) At any time if the registered mark be-
comes the generic name for the goods or serv-
ices, or a portion thereof, for which it is reg-
istered, or is functional, or has been aban-
doned, or its registration was obtained fraudu-
lently or contrary to the provisions of section 
1054 of this title or of subsection (a), (b), or (c) 
of section 1052 of this title for a registration 
under this chapter, or contrary to similar pro-
hibitory provisions of such prior Acts for a 
registration under such Acts, or if the reg-
istered mark is being used by, or with the per-
mission of, the registrant so as to misrepre-
sent the source of the goods or services on or 
in connection with which the mark is used. If 
the registered mark becomes the generic name 
for less than all of the goods or services for 
which it is registered, a petition to cancel the 
registration for only those goods or services 
may be filed. A registered mark shall not be 
deemed to be the generic name of goods or 
services solely because such mark is also used 
as a name of or to identify a unique product or 
service. The primary significance of the reg-
istered mark to the relevant public rather 
than purchaser motivation shall be the test 
for determining whether the registered mark 
has become the generic name of goods or serv-
ices on or in connection with which it has been 
used. 

(4) At any time if the mark is registered 
under the Act of March 3, 1881, or the Act of 
February 20, 1905, and has not been published 
under the provisions of subsection (c) of sec-
tion 1062 of this title. 

(5) At any time in the case of a certification 
mark on the ground that the registrant (A) 
does not control, or is not able legitimately to 
exercise control over, the use of such mark, or 
(B) engages in the production or marketing of 
any goods or services to which the certifi-
cation mark is applied, or (C) permits the use 
of the certification mark for purposes other 
than to certify, or (D) discriminately refuses 
to certify or to continue to certify the goods 
or services of any person who maintains the 
standards or conditions which such mark cer-
tifies: 

Provided, That the Federal Trade Commission 
may apply to cancel on the grounds specified in 
paragraphs (3) and (5) of this section any mark 
registered on the principal register established 
by this chapter, and the prescribed fee shall not 
be required. Nothing in paragraph (5) shall be 
deemed to prohibit the registrant from using its 
certification mark in advertising or promoting 
recognition of the certification program or of 
the goods or services meeting the certification 
standards of the registrant. Such uses of the cer-
tification mark shall not be grounds for can-
cellation under paragraph (5), so long as the reg-
istrant does not itself produce, manufacture, or 

sell any of the certified goods or services to 
which its identical certification mark is applied. 

(July 5, 1946, ch. 540, title I, § 14, 60 Stat. 433; 
Pub. L. 87–772, § 9, Oct. 9, 1962, 76 Stat. 771; Pub. 
L. 97–247, § 9(b), Aug. 27, 1982, 96 Stat. 320; Pub. L. 
98–620, title I, § 102, Nov. 8, 1984, 98 Stat. 3335; 
Pub. L. 100–667, title I, § 115, Nov. 16, 1988, 102 
Stat. 3940; Pub. L. 105–330, title II, § 201(a)(4), 
title III, § 301, Oct. 30, 1998, 112 Stat. 3070; Pub. L. 
106–43, § 2(c), Aug. 5, 1999, 113 Stat. 218.) 

REFERENCES IN TEXT 

Acts March 3, 1881 and February 20, 1905, referred to 

in opening par. and pars. (2) and (4), are acts Mar. 3, 

1881, ch. 138, 21 Stat. 502 and Feb. 20, 1905, ch. 592, 33 

Stat. 724, which were repealed insofar as inconsistent 

with this chapter by act July 5, 1946, ch. 540, § 46(a), 60 

Stat. 444. Act Feb. 20, 1905, was classified to sections 81 

to 109 of this title. 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 13, 33 Stat. 728. 

AMENDMENTS 

1999—Pub. L. 106–43 inserted ‘‘, including as a result 

of dilution under section 1125(c) of this title,’’ after 

‘‘damaged’’ in introductory provisions. 

1998—Pub. L. 105–330, § 301, inserted at end ‘‘Nothing 

in paragraph (5) shall be deemed to prohibit the reg-

istrant from using its certification mark in advertising 

or promoting recognition of the certification program 

or of the goods or services meeting the certification 

standards of the registrant. Such uses of the certifi-

cation mark shall not be grounds for cancellation 

under paragraph (5), so long as the registrant does not 

itself produce, manufacture, or sell any of the certified 

goods or services to which its identical certification 

mark is applied.’’ 

Par. (3). Pub. L. 105–330, § 201(a)(4), inserted ‘‘or is 

functional,’’ before ‘‘or has been abandoned’’. 

1988—Pub. L. 100–667, § 115(1), (7), in introductory pro-

visions, inserted ‘‘as follows’’ and substituted ‘‘1905:’’ 

for ‘‘1905—’’, and in concluding proviso substituted 

‘‘paragraphs (3) and (5)’’ for ‘‘subsections (c) and (e)’’. 

Par. (1). Pub. L. 100–667, § 115(2), substituted ‘‘(1) With-

in’’ for ‘‘(a) within’’ and ‘‘chapter.’’ for ‘‘chapter; or’’. 

Par. (2). Pub. L. 100–667, § 115(3), substituted ‘‘(2) With-

in’’ for ‘‘(b) within’’, and ‘‘1905.’’ for ‘‘1905; or’’. 

Par. (3). Pub. L. 100–667, § 115(4), substituted ‘‘(3)’’ for 

‘‘(c)’’ and amended text generally. Prior to amendment, 

text read as follows: ‘‘at any time if the registered 

mark becomes the common descriptive name of an arti-

cle or substance, or has been abandoned, or its registra-

tion was obtained fraudulently or contrary to the pro-

visions of section 1054 of this title or of subsections (a), 

(b), or (c) of section 1052 of this title for a registration 

hereunder, or contrary to similar prohibitory provi-

sions of said prior Acts for a registration thereunder, or 

if the registered mark is being used by, or with the per-

mission of, the registrant so as to misrepresent the 

source of the goods or services in connection with 

which the mark is used. A registered mark shall not be 

deemed to be the common descriptive name of goods or 

services solely because such mark is also used as a 

name of or to identify a unique product or service. The 

primary significance of the registered mark to the rel-

evant public rather than purchaser motivation shall be 

the test for determining whether the registered mark 

has become the common descriptive name of goods or 

services in connection with which it has been used; or’’. 

Par. (4). Pub. L. 100–667, § 115(5), substituted ‘‘(4) At’’ 

for ‘‘(d) at’’, and ‘‘title.’’ for ‘‘title; or’’. 

Par. (5). Pub. L. 100–667, § 115(6), substituted ‘‘(5) At’’ 

for ‘‘(e) at’’ and redesignated former pars. (1) to (4) as 

subpars. (A) to (D), respectively. 

1984—Par. (c). Pub. L. 98–620 inserted provision that a 

registered mark shall not be deemed to be the common 
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descriptive name of goods or services solely because 
such mark is also used as a name of or to identify a 
unique product or service, and that the primary signifi-
cance of the registered mark to the relevant public 
rather than purchaser motivation shall be the test for 
determining whether the registered mark has become 
the common descriptive name of goods or services in 
connection with which it has been used. 

1982—Pub. L. 97–247 struck out ‘‘verified’’ before ‘‘pe-
tition to cancel’’ in provision preceding par. (a). 

1962—Pub. L. 87–772 inserted provisions which require 
a verified petition to cancel a registration, redesig-
nated par. (d) as (e), added par. (d) which is composed 
of provisions formerly part of par. (c), and in said par. 
(c), substituted ‘‘registrant’’ for ‘‘assignee’’, and struck 
out ‘‘on which the patent has expired’’ before ‘‘or has 
been abandoned’’, and ‘‘has been assigned and’’ before 
‘‘is being used by’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–43 effective Aug. 5, 1999, 
and applicable only to any application for registration 
filed on or after Jan. 16, 1996, see section 2(e) of Pub. L. 
106–43, set out as a note under section 1052 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 201(a)(4) of Pub. L. 105–330 ef-
fective Oct. 30, 1998, and applicable only to any civil ac-
tion filed or proceeding before the United States Pat-
ent and Trademark Office commenced on or after such 
date relating to the registration of a mark, see section 
201(b) of Pub. L. 105–330, set out as a note under section 
1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 
after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 
out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–247 effective six months 
after Aug. 27, 1982, see section 17(c) of Pub. L. 97–247, set 
out as a note under section 294 of Title 35, Patents. 

FINALITY OF JUDGMENTS PRIOR TO NOVEMBER 8, 1984 

Section 104 of title I of Pub. L. 98–620 provided that: 

‘‘Nothing in this title [amending this section and sec-

tion 1127 of this title and enacting provisions set out as 

a note under section 1051 of this title] shall be con-

strued to provide a basis for reopening of any final 

judgment entered prior to the date of enactment of this 

title [Nov. 8, 1984].’’ 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Federal Trade Commis-

sion, with certain exceptions, to Chairman of such 

Commission, see Reorg. Plan No. 8 of 1950, § 1, eff. May 

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section 

41 of this title. 

RESTRICTION ON USE OF FUNDS TO CANCEL 

REGISTRATION OF TRADEMARKS 

For provisions restricting the use of funds authorized 

to be appropriated to carry out section 41 et seq. of this 

title for fiscal year 1980, 1981, or 1982, for the purpose of 

taking any action under this section with respect to 

the cancellation of the registration of any mark on the 

ground that such mark has become the common de-

scriptive name of an article or substance, see section 18 

of Pub. L. 96–252, set out as a note under section 57c of 

this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1052, 1065, 1094 

of this title. 

§ 1065. Incontestability of right to use mark 
under certain conditions 

Except on a ground for which application to 
cancel may be filed at any time under para-
graphs (3) and (5) of section 1064 of this title, and 
except to the extent, if any, to which the use of 
a mark registered on the principal register in-
fringes a valid right acquired under the law of 
any State or Territory by use of a mark or trade 
name continuing from a date prior to the date of 
registration under this chapter of such reg-
istered mark, the right of the registrant to use 
such registered mark in commerce for the goods 
or services on or in connection with which such 
registered mark has been in continuous use for 
five consecutive years subsequent to the date of 
such registration and is still in use in com-
merce, shall be incontestable: Provided, That— 

(1) there has been no final decision adverse 
to registrant’s claim of ownership of such 
mark for such goods or services, or to reg-
istrant’s right to register the same or to keep 
the same on the register; and 

(2) there is no proceeding involving said 
rights pending in the Patent and Trademark 
Office or in a court and not finally disposed of; 
and 

(3) an affidavit is filed with the Director 
within one year after the expiration of any 
such five-year period setting forth those goods 
or services stated in the registration on or in 
connection with which such mark has been in 
continuous use for such five consecutive years 
and is still in use in commerce, and other mat-
ters specified in paragraphs (1) and (2) of this 
section; and 

(4) no incontestable right shall be acquired 
in a mark which is the generic name for the 
goods or services or a portion thereof, for 
which it is registered. 

Subject to the conditions above specified in 
this section, the incontestable right with ref-
erence to a mark registered under this chapter 
shall apply to a mark registered under the Act 
of March 3, 1881, or the Act of February 20, 1905, 
upon the filing of the required affidavit with the 
Director within one year after the expiration of 
any period of five consecutive years after the 
date of publication of a mark under the provi-
sions of subsection (c) of section 1062 of this 
title. 

The Director shall notify any registrant who 
files the above-prescribed affidavit of the filing 
thereof. 

(July 5, 1946, ch. 540, title I, § 15, 60 Stat. 433; 
Pub. L. 87–772, § 10, Oct. 9, 1962, 76 Stat. 771; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
97–247, § 10, Aug. 27, 1982, 96 Stat. 320; Pub. L. 
100–667, title I, § 116, Nov. 16, 1988, 102 Stat. 3941; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

REFERENCES IN TEXT 

Acts March 3, 1881 and February 20, 1905, referred to 

in text, are acts Mar. 3, 1881, ch. 138, 21 Stat. 502 and 

Feb. 20, 1905, ch. 592, 33 Stat. 724, which were repealed 

insofar as inconsistent with this chapter by act July 5, 

1946, ch. 540, § 46(a), 60 Stat. 444. Act Feb. 20, 1905, was 

classified to sections 81 to 109 of this title. 
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AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’ in par. (3) and in two places in con-

cluding provisions. 
1988—Pub. L. 100–667, in introductory provisions, sub-

stituted ‘‘paragraphs (3) and (5)’’ for ‘‘subsections (c) 

and (e)’’, in par. (3) ‘‘paragraphs’’ for ‘‘subsections’’, 

and in par. (4) ‘‘the generic name for the goods or serv-

ices or a portion thereof, for which it is registered’’ for 

‘‘the common descriptive name of any article or sub-

stance, patented or otherwise’’. 
1982—Pub. L. 97–247 substituted ‘‘registration’’ for 

‘‘the publication’’ in provision preceding par. (1). 
1975—Par. (2). Pub. L. 93–596 substituted ‘‘Patent and 

Trademark Office’’ for ‘‘Patent Office’’. 
1962—Pub. L. 87–772 substituted ‘‘(c) and (e) of section 

1064’’ for ‘‘(c) and (d) of section 1064’’ in provision pre-

ceding par. (1), and struck out ‘‘or trade name’’ after 

‘‘in a mark’’ in par. (4). 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–247 effective six months 

after Aug. 27, 1982, see section 17(c) of Pub. L. 97–247, set 

out as a note under section 294 of Title 35, Patents. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1094, 1115 of this 

title. 

§ 1066. Interference; declaration by Director 

Upon petition showing extraordinary circum-
stances, the Director may declare that an inter-
ference exists when application is made for the 
registration of a mark which so resembles a 
mark previously registered by another, or for 
the registration of which another has previously 
made application, as to be likely when used on 
or in connection with the goods or services of 
the applicant to cause confusion or mistake or 
to deceive. No interference shall be declared be-
tween an application and the registration of a 
mark the right to the use of which has become 
incontestable. 

(July 5, 1946, ch. 540, title I, § 16, 60 Stat. 434; 
Pub. L. 87–772, § 11, Oct. 9, 1962, 76 Stat. 771; Pub. 

L. 97–247, § 11, Aug. 27, 1982, 96 Stat. 321; Pub. L. 
100–667, title I, § 117, Nov. 16, 1988, 102 Stat. 3941; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 7, 33 Stat. 726. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’. 

1988—Pub. L. 100–667 substituted ‘‘used on or in con-

nection with the goods or services’’ for ‘‘applied to the 

goods or when used in connection with the services’’. 

1982—Pub. L. 97–247 substituted ‘‘Upon petition show-

ing extraordinary circumstances, the Commissioner 

may declare that an interference exists when applica-

tion is made for the registration of a mark which so re-

sembles a mark previously registered by another, or for 

the registration of which another has previously made 

application, as to be likely when applied to the goods 

or when used in connection with the services of the ap-

plicant to cause confusion or mistake or to deceive’’ for 

‘‘Whenever application is made for the registration of 

a mark which so resembles a mark previously reg-

istered by another, or for the registration of which an-

other has previously made application, as to be likely 

when applied to the goods or when used in connection 

with the services of the applicant to cause confusion or 

mistake or to deceive, the Commissioner may declare 

that an interference exists’’. 

1962—Pub. L. 87–772 struck out ‘‘purchasers’’ after ‘‘or 

to deceive’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–247 effective six months 

after Aug. 27, 1982, see section 17(c) of Pub. L. 97–247, set 

out as a note under section 294 of Title 35, Patents. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1062, 1094 of this 

title. 

§ 1067. Interference, opposition, and proceedings 
for concurrent use registration or for can-
cellation; notice; Trademark Trial and Ap-
peal Board 

(a) In every case of interference, opposition to 
registration, application to register as a lawful 
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concurrent user, or application to cancel the 
registration of a mark, the Director shall give 
notice to all parties and shall direct a Trade-
mark Trial and Appeal Board to determine and 
decide the respective rights of registration. 

(b) The Trademark Trial and Appeal Board 
shall include the Director, the Commissioner for 
Patents, the Commissioner for Trademarks, and 
administrative trademark judges who are ap-
pointed by the Director. 

(July 5, 1946, ch. 540, title I, § 17, 60 Stat. 434; 
Pub. L. 85–609, § 1(a), Aug. 8, 1958, 72 Stat. 540; 
Pub. L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. 
L. 96–455, § 1, Oct. 15, 1980, 94 Stat. 2024; Pub. L. 
106–113, div. B, § 1000(a)(9) [title IV, § 4716], Nov. 
29, 1999, 113 Stat. 1536, 1501A–580.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 7, 33 Stat. 726. 

AMENDMENTS 

1999—Pub. L. 106–113 amended section generally. Prior 
to amendment, section read as follows: 

‘‘In every case of interference, opposition to registra-
tion, application to register as a lawful concurrent 
user, or application to cancel the registration of a 
mark, the Commissioner shall give notice to all parties 
and shall direct a Trademark Trial and Appeal Board to 
determine and decide the respective rights of registra-
tion. 

‘‘The Trademark Trial and Appeal Board shall in-
clude the Commissioner, the Deputy Commissioner, the 
Assistant Commissioners, and members appointed by 
the Commissioner. Employees of the Patent and Trade-
mark Office and other persons, all of whom shall be 
competent in trademark law, shall be eligible for ap-
pointment as members. Each case shall be heard by at 
least three members of the Board, the members hearing 
such case to be designated by the Commissioner.’’ 

1980—Pub. L. 96–455 inserted provisions requiring that 
the Trademark Trial and Appeal Board include the 
Deputy Commissioner and members appointed by the 
Commissioner and provisions that employees of the 
Patent and Trademark Office and other persons, all of 
whom shall be competent in trademark law, shall be el-
igible for appointment as members; and struck out pro-
vision that the Board include Patent and Trademark 
Office employees, designated by the Commissioner and 
whose qualifications have been approved by the Civil 
Service Commission as being adequate for appointment 
to the position of examiner in charge of interferences. 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 
1958—Pub. L. 85–609 substituted ‘‘a Trademark Trial 

and Appeal Board’’ for ‘‘the examiner in charge of 

interferences’’ in first paragraph, and inserted second 

paragraph relating to the composition of the Board. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1980 AMENDMENT; BOARD 

MEMBERSHIP AS OF OCTOBER 15, 1980, UNAFFECTED 

Section 2 of Pub. L. 96–455 provided that: ‘‘This 

amendment [amending this section] shall become effec-

tive on the date of its enactment [Oct. 15, 1980]. Mem-

bers of the Trademark Trial and Appeal Board on the 

date of enactment shall continue to be members under 

and in accordance with the provisions of section 17 of 

the Act of July 5, 1946, as amended [this section], in ef-

fect immediately preceding the date of enactment.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

EFFECTIVE DATE OF 1958 AMENDMENT 

Section 3 of Pub. L. 85–609 provided that: ‘‘This Act 

[amending this section and sections 1070, 1071, 1092, and 

1113 of this title] shall take effect on approval [Aug. 8, 

1958]; it shall apply to ex parte appeals taken to the 

Commissioner prior to the date of approval which have 

not been heard but shall not apply to any such appeal 

which has been heard or decided in which event further 

proceedings may be had as though this Act had not 

been passed; it shall apply to inter partes cases insti-

tuted prior to the date of approval which have not been 

heard by an examiner of interferences, but shall not 

apply to any such case which has been heard or decided 

by an examiner of interferences in which event further 

proceedings may be had as though this Act had not 

passed.’’ 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

REORGANIZATION PLAN NO. 5 OF 1950 

Section 2 of Pub. L. 85–609 provided that: ‘‘The provi-

sions of this Act [amending this section and sections 

1070, 1071, 1092, and 1113 of this title] shall be subject to 

Reorganization Plan No. 5 of 1950 (64 Stat. 1263).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1094 of this title. 

§ 1068. Action of Director in interference, opposi-
tion, and proceedings for concurrent use reg-
istration or for cancellation 

In such proceedings the Director may refuse to 
register the opposed mark, may cancel the reg-
istration, in whole or in part, may modify the 
application or registration by limiting the goods 
or services specified therein, may otherwise re-
strict or rectify with respect to the register the 
registration of a registered mark, may refuse to 
register any or all of several interfering marks, 
or may register the mark or marks for the per-
son or persons entitled thereto, as the rights of 
the parties under this chapter may be estab-
lished in the proceedings: Provided, That in the 
case of the registration of any mark based on 
concurrent use, the Director shall determine 
and fix the conditions and limitations provided 
for in subsection (d) of section 1052 of this title. 
However, no final judgment shall be entered in 
favor of an applicant under section 1051(b) of 
this title before the mark is registered, if such 
applicant cannot prevail without establishing 
constructive use pursuant to section 1057(c) of 
this title. 

(July 5, 1946, ch. 540, title I, § 18, 60 Stat. 434; 
Pub. L. 100–667, title I, § 118, Nov. 16, 1988, 102 
Stat. 3941; Pub. L. 106–113, div. B, § 1000(a)(9) 
[title IV, § 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 
1536, 1501A–583.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, §§ 7, 13, 33 Stat. 726, 728. 



Page 961 TITLE 15—COMMERCE AND TRADE § 1071 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’ in two places. 

1988—Pub. L. 100–667 substituted ‘‘the registration, in 

whole or in part, may modify the application or reg-

istration by limiting the goods or services specified 

therein, may otherwise restrict or rectify with respect 

to the register’’ for ‘‘or restrict’’, and ‘‘may refuse’’ for 

‘‘or may refuse’’, and inserted provisions that no final 

judgment be entered before mark is registered if appli-

cant cannot prevail without establishing constructive 

use. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1094 of this title. 

§ 1069. Application of equitable principles in 
inter partes proceedings 

In all inter partes proceedings equitable prin-
ciples of laches, estoppel, and acquiescence, 
where applicable may be considered and applied. 

(July 5, 1946, ch. 540, title I, § 19, 60 Stat. 434; 
Pub. L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. 
L. 100–667, title I, § 119, Nov. 16, 1988, 102 Stat. 
3941.) 

AMENDMENTS 

1988—Pub. L. 100–667 struck out at end ‘‘The provi-

sions of this section shall also govern proceedings here-

tofore begun in the Patent and Trademark Office and 

not finally determined.’’ 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

§ 1070. Appeals to Trademark Trial and Appeal 
Board from decisions of examiners 

An appeal may be taken to the Trademark 
Trial and Appeal Board from any final decision 
of the examiner in charge of the registration of 
marks upon the payment of the prescribed fee. 

(July 5, 1946, ch. 540, title I, § 20, 60 Stat. 435; 
Pub. L. 85–609, § 1(b), Aug. 8, 1958, 72 Stat. 540.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, §§ 8, 13, 33 Stat. 726, 728. 

AMENDMENTS 

1958—Pub. L. 85–609 substituted ‘‘Trademark Trial 

and Appeal Board’’ for ‘‘Commissioner in person’’ and 

‘‘fee’’ for ‘‘fees’’, and struck out ‘‘of interferences or’’ 

after ‘‘examiner in charge’’. 

EFFECTIVE DATE OF 1958 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 85–609, see section 3 of Pub. L. 85–609, set out as 

a note under section 1067 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

REORGANIZATION PLAN NO. 5 OF 1950 

Amendment by Pub. L. 85–609 as subject to Reorga-

nization Plan No. 5 of 1950, see note set out under sec-

tion 1067 of this title. 

§ 1071. Appeal to courts 

(a) Persons entitled to appeal; United States 
Court of Appeals for the Federal Circuit; 
waiver of civil action; election of civil action 
by adverse party; procedure 

(1) An applicant for registration of a mark, 
party to an interference proceeding, party to an 
opposition proceeding, party to an application 
to register as a lawful concurrent user, party to 
a cancellation proceeding, a registrant who has 
filed an affidavit as provided in section 1058 of 
this title, or an applicant for renewal, who is 
dissatisfied with the decision of the Director or 
Trademark Trial and Appeal Board, may appeal 
to the United States Court of Appeals for the 
Federal Circuit thereby waiving his right to pro-
ceed under subsection (b) of this section: Pro-

vided, That such appeal shall be dismissed if any 
adverse party to the proceeding, other than the 
Director, shall, within twenty days after the ap-
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pellant has filed notice of appeal according to 
paragraph (2) of this section, files notice with 
the Director that he elects to have all further 
proceedings conducted as provided in subsection 
(b) of this section. Thereupon the appellant shall 
have thirty days thereafter within which to file 
a civil action under subsection (b) of this sec-
tion, in default of which the decision appealed 
from shall govern the further proceedings in the 
case. 

(2) When an appeal is taken to the United 
States Court of Appeals for the Federal Circuit, 
the appellant shall file in the Patent and Trade-
mark Office a written notice of appeal directed 
to the Director, within such time after the date 
of the decision from which the appeal is taken 
as the Director prescribes, but in no case less 
than 60 days after that date. 

(3) The Director shall transmit to the United 
States Court of Appeals for the Federal Circuit 
a certified list of the documents comprising the 
record in the Patent and Trademark Office. The 
court may request that the Director forward the 
original or certified copies of such documents 
during pendency of the appeal. In an ex parte 
case, the Director shall submit to that court a 
brief explaining the grounds for the decision of 
the Patent and Trademark Office, addressing all 
the issues involved in the appeal. The court 
shall, before hearing an appeal, give notice of 
the time and place of the hearing to the Direc-
tor and the parties in the appeal. 

(4) The United States Court of Appeals for the 
Federal Circuit shall review the decision from 
which the appeal is taken on the record before 
the Patent and Trademark Office. Upon its de-
termination the court shall issue its mandate 
and opinion to the Director, which shall be en-
tered of record in the Patent and Trademark Of-
fice and shall govern the further proceedings in 
the case. However, no final judgment shall be 
entered in favor of an applicant under section 
1051(b) of this title before the mark is registered, 
if such applicant cannot prevail without estab-
lishing constructive use pursuant to section 
1057(c) of this title. 

(b) Civil action; persons entitled to; jurisdiction 
of court; status of Director; procedure 

(1) Whenever a person authorized by sub-
section (a) of this section to appeal to the 
United States Court of Appeals for the Federal 
Circuit is dissatisfied with the decision of the 
Director or Trademark Trial and Appeal Board, 
said person may, unless appeal has been taken 
to said United States Court of Appeals for the 
Federal Circuit, have remedy by a civil action if 
commenced within such time after such deci-
sion, not less than sixty days, as the Director 
appoints or as provided in subsection (a) of this 
section. The court may adjudge that an appli-
cant is entitled to a registration upon the appli-
cation involved, that a registration involved 
should be canceled, or such other matter as the 
issues in the proceeding require, as the facts in 
the case may appear. Such adjudication shall 
authorize the Director to take any necessary ac-
tion, upon compliance with the requirements of 
law. However, no final judgment shall be entered 
in favor of an applicant under section 1051(b) of 
this title before the mark is registered, if such 

applicant cannot prevail without establishing 
constructive use pursuant to section 1057(c) of 
this title. 

(2) The Director shall not be made a party to 
an inter partes proceeding under this sub-
section, but he shall be notified of the filing of 
the complaint by the clerk of the court in which 
it is filed and shall have the right to intervene 
in the action. 

(3) In any case where there is no adverse party, 
a copy of the complaint shall be served on the 
Director, and, unless the court finds the ex-
penses to be unreasonable, all the expenses of 
the proceeding shall be paid by the party bring-
ing the case, whether the final decision is in 
favor of such party or not. In suits brought here-
under, the record in the Patent and Trademark 
Office shall be admitted on motion of any party, 
upon such terms and conditions as to costs, ex-
penses, and the further cross-examination of the 
witnesses as the court imposes, without preju-
dice to the right of any party to take further 
testimony. The testimony and exhibits of the 
record in the Patent and Trademark Office, 
when admitted, shall have the same effect as if 
originally taken and produced in the suit. 

(4) Where there is an adverse party, such suit 
may be instituted against the party in interest 
as shown by the records of the Patent and 
Trademark Office at the time of the decision 
complained of, but any party in interest may be-
come a party to the action. If there be adverse 
parties residing in a plurality of districts not 
embraced within the same State, or an adverse 
party residing in a foreign country, the United 
States District Court for the District of Colum-
bia shall have jurisdiction and may issue sum-
mons against the adverse parties directed to the 
marshal of any district in which any adverse 
party resides. Summons against adverse parties 
residing in foreign countries may be served by 
publication or otherwise as the court directs. 

(July 5, 1946, ch. 540, title I, § 21, 60 Stat. 435; 
July 19, 1952, ch. 950, § 2, 66 Stat. 814; Pub. L. 
85–609, § 1(c), Aug. 8, 1958, 72 Stat. 540; Pub. L. 
87–772, § 12, Oct. 9, 1962, 76 Stat. 771; Pub. L. 
93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
93–600, § 2, Jan. 2, 1975, 88 Stat. 1955; Pub. L. 
97–164, title I, § 162(1), Apr. 2, 1982, 96 Stat. 49; 
Pub. L. 98–620, title IV, § 414(b), Nov. 8, 1984, 98 
Stat. 3363; Pub. L. 100–667, title I, § 120, Nov. 16, 
1988, 102 Stat. 3942; Pub. L. 106–113, div. B, 
§ 1000(a)(9) [title IV, § 4732(b)(1)(B)], Nov. 29, 1999, 
113 Stat. 1536, 1501A–583.) 

CODIFICATION 

Pub. L. 93–596, which provided for the substitution of 

‘‘Patent and Trademark Office’’ for ‘‘Patent Office’’ 

each time appearing in this chapter, became effective 

Jan. 2, 1975, as did Pub. L. 93–600, which in the course 

of amending subsecs. (a)(3) and (4) of this section, re-

ferred merely to ‘‘Patent Office’’. ‘‘Patent and Trade-

mark Office’’ has been substituted for ‘‘Patent Office’’ 

in subsecs. (a)(3) and (4) on authority of Pub. L. 93–596. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, §§ 9, 22, 33 Stat. 727, 729; 

Mar. 2, 1929, ch. 488, § 2(b), 45 Stat. 1478. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’ wherever appearing. 
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1988—Subsec. (a)(1). Pub. L. 100–667, § 120(1), made 

technical amendments to references in the original act 

to subsection (b) of this section resulting in no change 

in text, and substituted ‘‘paragraph (2) of this sub-

section’’ for ‘‘subsection (a)(2) of this section’’ and ‘‘ac-

tion under subsection’’ for ‘‘action under said sub-

section’’. 
Subsec. (a)(4). Pub. L. 100–667, § 120(2), inserted provi-

sion that no final judgment be entered before mark is 

registered if applicant cannot prevail without estab-

lishing constructive use. 
Subsec. (b)(1). Pub. L. 100–667, § 120(3), made technical 

amendments to references in the original act to sub-

section (a) of this section resulting in no change in text 

and inserted provision that no final judgment be en-

tered before mark is registered if applicant cannot pre-

vail without establishing constructive use. 
Subsec. (b)(3). Pub. L. 100–667, § 120(4), amended first 

sentence generally. Prior to amendment, first sentence 

read as follows: ‘‘In all cases where there is no adverse 

party, a copy of the complaint shall be served on the 

Commissioner; and all the expenses of the proceedings 

shall be paid by the party bringing them, whether the 

final decision is in his favor or not.’’ 
1984—Subsec. (a)(2). Pub. L. 98–620 substituted provi-

sions requiring the appellant to file a written notice of 

appeal in the Patent and Trademark Office directed to 

the Commissioner for provisions requiring the appel-

lant to file the notice of appeal with the Commissioner, 

and struck out provision which required the notice of 

appeal to specify the party or parties taking the ap-

peal, to designate the decision or part thereof appealed 

from, and to state that the appeal was being taken to 

the United States Court of Appeals for the Federal Cir-

cuit. 
Subsec. (a)(3). Pub. L. 98–620 substituted provisions 

requiring the Commissioner to transmit to the United 

States Court of Appeals for the Federal Circuit a cer-

tified list of the documents comprising the record in 

the Patent and Trademark Office for provisions which 

required the Commissioner to transmit to the court 

certified copies of all the necessary original papers and 

evidence in the case specified by the appellant, and any 

additional papers and evidence specified by the appel-

lee, and inserted provision that the court may request 

that the Commissioner forward the original or certified 

copies of such documents during the pendency of the 

appeal. 
Subsec. (a)(4). Pub. L. 98–620 substituted provisions 

requiring the court to review the decision from which 

the appeal is taken on the record before the Patent and 

Trademark Office, and, upon its determination, to issue 

its mandate and opinion to the Commissioner for provi-

sions which required the court to decide such appeal on 

the evidence produced before the Patent and Trade-

mark Office and to return to the Commissioner a cer-

tificate of its proceedings and decision. 
1982—Subsecs. (a)(1), (2), (b)(1). Pub. L. 97–164 sub-

stituted ‘‘United States Court of Appeals for the Fed-

eral Circuit’’ for ‘‘United States Court of Customs and 

Patent Appeals’’ and ‘‘Court of Customs and Patent Ap-

peals’’ wherever appearing. 
1975—Subsec. (a)(2). Pub. L. 93–600 substituted provi-

sions relating to filing of notice of appeal with the 

Commissioner and the contents of such notice of ap-

peal, for provisions relating to giving notice of appeal 

to the Commissioner and requiring filing in the Patent 

Office reasons for appeal. 
Subsec. (a)(3). Pub. L. 93–600 inserted provision re-

quiring the Commissioner to furnish the court with a 

brief explaining the grounds of the decision of the Of-

fice. 
Pub. L. 93–596 substituted ‘‘Patent and Trademark Of-

fice’’ for ‘‘Patent Office’’. 
Subsec. (a)(4). Pub. L. 93–600 substituted ‘‘decide’’ for 

‘‘hear and determine’’ and struck out ‘‘Upon its deter-

mination,’’ before ‘‘the court shall return’’ and provi-

sion requiring the decision to be confined to the points 

set forth in the reasons of appeal. 
Pub. 93–596 substituted ‘‘Patent and Trademark Of-

fice’’ for ‘‘Patent Office’’ in two places. 

Subsec. (b)(3), (4). Pub. L. 93–596 substituted ‘‘Patent 

and Trademark Office’’ for ‘‘Patent Office’’. 

1962—Pub. L. 87–772 amended section generally, and 

among other changes, incorporated with necessary 

changes in language, the various provisions of Title 35, 

Patents, relating to the procedure of appeals to the 

Court of Customs and Patent Appeals and review by 

civil action in patent cases, which had previously been 

incorporated by reference only. 

1958—Pub. L. 85–609 authorized appeals by persons dis-

satisfied with the decision of the Trademark Trial and 

Appeal Board, and substituted ‘‘Trademark Trial and 

Appeal Board’’ for ‘‘Commissioner’’ in proviso. 

1952—Act July 19, 1952, substituted references to new 

title 35 for repealed section of title 35. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 applicable to proceed-

ings pending in the Patent and Trademark Office on 

Nov. 8, 1984, and to appeals pending in the United 

States Court of Appeals for the Federal Circuit on that 

date, see section 414(c) of Pub. L. 98–620, set out as a 

note under section 142 of Title 35, Patents. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–164 effective Oct. 1, 1982, 

see section 402 of Pub. L. 97–164, set out as a note under 

section 171 of Title 28, Judiciary and Judicial Proce-

dure. 

EFFECTIVE DATE OF 1975 AMENDMENTS 

Amendment by Pub. L. 93–600 effective Jan. 2, 1975, 

but not to affect any suit, proceeding, or appeal then 

pending, see section 4 of Pub. L. 93–600, set out as a 

note under section 1063 of this title. 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

EFFECTIVE DATE OF 1958 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 85–609, see section 3 of Pub. L. 85–609, set out as 

a note under section 1067 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

REORGANIZATION PLAN NO. 5 OF 1950 

Amendment by Pub. L. 85–609 as subject to Reorga-

nization Plan No. 5 of 1950, see note set out under sec-

tion 1067 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 28 section 1295. 
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1 So in original. 

§ 1072. Registration as constructive notice of 
claim of ownership 

Registration of a mark on the principal reg-
ister provided by this chapter or under the Act 
of March 3, 1881, or the Act of February 20, 1905, 
shall be constructive notice of the registrant’s 
claim of ownership thereof. 

(July 5, 1946, ch. 540, title I, § 22, 60 Stat. 435.) 

REFERENCES IN TEXT 

Acts March 3, 1881, and February 20, 1905, referred to 

in text, are acts Mar. 3, 1881, ch. 138, 21 Stat. 502 and 

Feb. 20, 1905, ch. 592, 33 Stat. 724, which were repealed 

insofar as inconsistent with this chapter by act July 5, 

1946, ch. 540, § 46(a), 60 Stat. 444. Act Feb. 20, 1905, was 

classified to sections 81 to 109 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1094 of this title. 

SUBCHAPTER II—THE SUPPLEMENTAL 
REGISTER 

§ 1091. Supplemental register 

(a) Marks registerable 

In addition to the principal register, the Di-
rector shall keep a continuation of the register 
provided in paragraph (b) of section 1 of the Act 
of March 19, 1920, entitled ‘‘An Act to give effect 
to certain provisions of the convention for the 
protection of trademarks and commercial 
names, made and signed in the city of Buenos 
Aires, in the Argentine Republic, August 20, 
1910, and for other purposes’’, to be called the 
supplemental register. All marks capable of dis-
tinguishing applicant’s goods or services and not 
registrable on the principal register provided in 
this chapter, except those declared to be un-
registrable under subsections (a), (b), (c), (d), 
and (e)(3) of section 1052 of this title, which are 
in lawful use in commerce by the owner thereof, 
on or in connection with any goods or services 
may be registered on the supplemental register 
upon the payment of the prescribed fee and com-
pliance with the provisions of subsections (a) 
and (e) of section 1051 of this title so far as they 
are applicable. Nothing in this section shall pre-
vent the registration on the supplemental reg-
ister of a mark, capable of distinguishing the ap-
plicant’s goods or services and not registrable 
on the principal register under this chapter, 
that is declared to be unregistrable under sec-
tion 1052(e)(3) of this title, if such mark has been 
in lawful use in commerce by the owner thereof, 
on or in connection with any goods or services, 
since before December 8, 1993. 

(b) Application and proceedings for registration 

Upon the filing of an application for registra-
tion on the supplemental register and payment 
of the prescribed fee the Director shall refer the 
application to the examiner in charge of the reg-
istration of marks, who shall cause an examina-
tion to be made and if on such examination it 
shall appear that the applicant is entitled to 

registration, the registration shall be granted. If 
the applicant is found not entitled to registra-
tion the provisions of subsection (b) of section 
1062 of this title shall apply. 

(c) Nature of mark 

For the purposes of registration on the supple-
mental register, a mark may consist of any 
trademark, symbol, label, package, configura-
tion of goods, name, word, slogan, phrase, sur-
name, geographical name, numeral,,1 device, any 
matter that as a whole is not functional, or any 
combination of any of the foregoing, but such 
mark must be capable of distinguishing the ap-
plicant’s goods or services. 

(July 5, 1946, ch. 540, title II, § 23, 60 Stat. 435; 
Pub. L. 87–772, § 13, Oct. 9, 1962, 76 Stat. 773; Pub. 
L. 100–667, title I, § 121, Nov. 16, 1988, 102 Stat. 
3942; Pub. L. 103–182, title III, § 333(b), Dec. 8, 
1993, 107 Stat. 2114; Pub. L. 105–330, title II, 
§ 201(a)(5), Oct. 30, 1998, 112 Stat. 3070; Pub. L. 
106–43, § 6(b), Aug. 5, 1999, 113 Stat. 220; Pub. L. 
106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

REFERENCES IN TEXT 

Paragraph (b) of section 1 of the Act of March 19, 1920, 

referred to in subsec. (a), is paragraph (b) of section 1 

of act Mar. 19, 1920, ch. 104, 41 Stat. 533, which was clas-

sified to section 121(b) of this title, and repealed by act 

July 5, 1946, ch. 540, § 46(a), 60 Stat. 444, insofar as incon-

sistent. 

PRIOR PROVISIONS 

Acts Mar. 19, 1920, ch. 104, § 1, 41 Stat. 533; Apr. 11, 

1930, ch. 132, § 4, 46 Stat. 155; June 10, 1938, ch. 332, § 2, 

52 Stat. 638. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–113 substituted ‘‘Direc-

tor’’ for ‘‘Commissioner’’. 

Pub. L. 106–43 substituted ‘‘trademarks’’ for ‘‘trade- 

marks’’. 

Subsec. (b). Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’. 

1998—Subsec. (c). Pub. L. 105–330 substituted 

‘‘, device, any matter that as a whole is not func-

tional,’’ for ‘‘or device’’. 

1993—Subsec. (a). Pub. L. 103–182 substituted ‘‘(d), and 

(e)(3)’’ for ‘‘and (d)’’ and inserted at end ‘‘Nothing in 

this section shall prevent the registration on the sup-

plemental register of a mark, capable of distinguishing 

the applicant’s goods or services and not registrable on 

the principal register under this chapter, that is de-

clared to be unregistrable under section 1052(e)(3) of 

this title, if such mark has been in lawful use in com-

merce by the owner thereof, on or in connection with 

any goods or services, since before December 8, 1993.’’ 

1988—Pub. L. 100–667, § 121(6), struck out undesignated 

concluding par. which read as follows: ‘‘Upon a proper 

showing by the applicant that he requires domestic reg-

istration as a basis for foreign protection of his mark, 

the Commissioner may waive the requirement of a full 

year’s use and may grant registration forthwith.’’ 

Subsec. (a). Pub. L. 100–667, § 121(1), (4), designated 

first par. as subsec. (a), made technical amendment to 

reference in the original act to subsections (a), (b), (c), 

and (d) of section 1052 of this title resulting in no 

change in text, substituted ‘‘are in lawful use in com-

merce by the owner thereof, on’’ for ‘‘have been in law-

ful use in commerce by the proprietor thereof, upon’’, 

struck out ‘‘for the year preceding the filing of the ap-



Page 965 TITLE 15—COMMERCE AND TRADE § 1092 

plication’’ after ‘‘any goods and services’’, and inserted 

‘‘subsections (a) and (e) of’’ before ‘‘section 1051’’. 

Subsec. (b). Pub. L. 100–667, § 121(2), (5), designated 

second par. as subsec. (b) and substituted ‘‘prescribed 

fee’’ for ‘‘fee herein provided’’. 

Subsec. (c). Pub. L. 100–667, § 121(3), designated third 

par. as subsec. (c). 

1962—Pub. L. 87–772 struck out ‘‘has begun the lawful 

use of his mark in foreign commerce and that he’’ be-

fore ‘‘requires domestic registration’’ in last par. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–182 applicable only to 

trademark applications filed on or after Dec. 8, 1993, see 

section 335(c) of Pub. L. 103–182, set out in a note under 

section 1052 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1126 of this title. 

§ 1092. Publication; not subject to opposition; 
cancellation 

Marks for the supplemental register shall not 
be published for or be subject to opposition, but 
shall be published on registration in the Official 
Gazette of the Patent and Trademark Office. 
Whenever any person believes that he is or will 
be damaged by the registration of a mark on 
this register, including as a result of dilution 
under section 1125(c) of this title, he may at any 
time, upon payment of the prescribed fee and 
the filing of a petition stating the ground there-
for, apply to the Director to cancel such reg-
istration. The Director shall refer such applica-
tion to the Trademark Trial and Appeal Board 
which shall give notice thereof to the registrant. 
If it is found after a hearing before the Board 
that the registrant is not entitled to registra-
tion, or that the mark has been abandoned, the 
registration shall be canceled by the Director. 
However, no final judgment shall be entered in 

favor of an applicant under section 1051(b) of 
this title before the mark is registered, if such 
applicant cannot prevail without establishing 
constructive use pursuant to section 1057(c) of 
this title. 

(July 5, 1946, ch. 540, title II, § 24, 60 Stat. 436; 
Pub. L. 85–609, § 1(d), Aug. 8, 1958, 72 Stat. 540; 
Pub. L. 87–772, § 14, Oct. 9, 1962, 76 Stat. 773; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
100–667, title I, § 122, Nov. 16, 1988, 102 Stat. 3943; 
Pub. L. 106–43, § 2(d), Aug. 5, 1999, 113 Stat. 218; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Act Mar. 19, 1920, ch. 104, § 2, 41 Stat. 534. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’ wherever appearing. 

Pub. L. 106–43 inserted ‘‘, including as a result of di-

lution under section 1125(c) of this title,’’ after ‘‘reg-

ister’’ in second sentence. 

1988—Pub. L. 100–667 struck out ‘‘verified’’ after ‘‘fil-

ing of a’’, substituted ‘‘is not entitled to registration,’’ 

for ‘‘was not entitled to register the mark at the time 

of his application for registration thereof,’’ struck out 

‘‘is not used by the registrant or’’ after ‘‘that the 

mark’’, and inserted provision that no final judgment 

be entered before mark is registered if applicant cannot 

prevail without establishing constructive use. 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

1962—Pub. L. 87–772 provided for payment of the pre-

scribed fee and the filing of a verified petition. 

1958—Pub. L. 85–609 substituted provisions requiring 

the Commissioner to refer applications to the Trade-

mark Trial and Appeal Board for provisions which re-

quired referral to the examiner in charge of inter-

ferences. 

EFFECTIVE DATE OF 1999 AMENDMENTS 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

Amendment by Pub. L. 106–43 effective Aug. 5, 1999, 

and applicable only to any application for registration 

filed on or after Jan. 16, 1996, see section 2(e) of Pub. L. 

106–43, set out as a note under section 1052 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

EFFECTIVE DATE OF 1958 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 85–609, see section 3 of Pub. L. 85–609, set out as 

a note under section 1067 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 
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exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

REORGANIZATION PLAN NO. 5 OF 1950 

Amendment by Pub. L. 85–609 as subject to Reorga-

nization Plan No. 5 of 1950, see note set out under sec-

tion 1067 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1052 of this title. 

§ 1093. Registration certificates for marks on 
principal and supplemental registers to be 
different 

The certificates of registration for marks reg-
istered on the supplemental register shall be 
conspicuously different from certificates issued 
for marks registered on the principal register. 

(July 5, 1946, ch. 540, title II, § 25, 60 Stat. 436.) 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

§ 1094. Provisions of chapter applicable to reg-
istrations on supplemental register 

The provisions of this chapter shall govern so 
far as applicable applications for registration 
and registrations on the supplemental register 
as well as those on the principal register, but 
applications for and registrations on the supple-
mental register shall not be subject to or receive 
the advantages of sections 1051(b), 1052(e), 
1052(f), 1057(b), 1057(c), 1062(a), 1063 to 1068, inclu-
sive, 1072, 1115 and 1124 of this title. 

(July 5, 1946, ch. 540, title II, § 26, 60 Stat. 436; 
Pub. L. 100–667, title I, § 123, Nov. 16, 1988, 102 
Stat. 3943; Pub. L. 105–330, title II, § 201(a)(6), 
Oct. 30, 1998, 112 Stat. 3070.) 

PRIOR PROVISIONS 

Act Mar. 19, 1920, ch. 104, § 6, 41 Stat. 535. 

AMENDMENTS 

1998—Pub. L. 105–330 substituted ‘‘, 1057(c),’’ for 

‘‘1057(c),,’’. 

1988—Pub. L. 100–667 inserted reference to sections 

1051(b) and 1057(c). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

§ 1095. Registration on principal register not pre-
cluded 

Registration of a mark on the supplemental 
register, or under the Act of March 19, 1920, shall 
not preclude registration by the registrant on 
the principal register established by this chap-
ter. Registration of a mark on the supplemental 
register shall not constitute an admission that 
the mark has not acquired distinctiveness. 

(July 5, 1946, ch. 540, title II, § 27, 60 Stat. 436; 
Pub. L. 100–667, title I, § 124, Nov. 16, 1988, 102 
Stat. 3943.) 

REFERENCES IN TEXT 

Act of March 19, 1920, referred to in text, is act Mar. 

19, 1920, ch. 104, §§ 1–9, 41 Stat. 533, which was generally 

classified to sections 121 to 128 of this title, and which 

was repealed insofar as inconsistent with this chapter 

by act July 5, 1946, ch. 540, § 46(a), 60 Stat. 444. 

AMENDMENTS 

1988—Pub. L. 100–667 inserted at end ‘‘Registration of 

a mark on the supplemental register shall not con-

stitute an admission that the mark has not acquired 

distinctiveness.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

§ 1096. Registration on supplemental register not 
used to stop importations 

Registration on the supplemental register or 
under the Act of March 19, 1920, shall not be filed 
in the Department of the Treasury or be used to 
stop importations. 

(July 5, 1946, ch. 540, title II, § 28, 60 Stat. 436.) 

REFERENCES IN TEXT 

Act of March 19, 1920, referred to in text, is act Mar. 

19, 1920, ch. 104, §§ 1–9, 41 Stat. 533, which was generally 

classified to sections 121 to 128 of this title, and which 

was repealed insofar as inconsistent with this chapter 

by act July 5, 1946, ch. 540, § 46(b), 60 Stat. 444. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

SUBCHAPTER III—GENERAL PROVISIONS 

§ 1111. Notice of registration; display with mark; 
recovery of profits and damages in infringe-
ment suit 

Notwithstanding the provisions of section 1072 
of this title, a registrant of a mark registered in 
the Patent and Trademark Office, may give no-
tice that his mark is registered by displaying 
with the mark the words ‘‘Registered in U.S. 
Patent and Trademark Office’’ or ‘‘Reg. U.S. 
Pat. & Tm. Off.’’ or the letter R enclosed within 
a circle, thus ; and in any suit for infringement 
under this chapter by such a registrant failing 
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to give such notice of registration, no profits 
and no damages shall be recovered under the 
provisions of this chapter unless the defendant 
had actual notice of the registration. 

(July 5, 1946, ch. 540, title III, § 29, 60 Stat. 436; 
Pub. L. 87–772, § 15, Oct. 9, 1962, 76 Stat. 773; Pub. 
L. 93–596, §§ 1, 2, Jan. 2, 1975, 88 Stat. 1949; Pub. 
L. 100–667, title I, § 125, Nov. 16, 1988, 102 Stat. 
3943.) 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 28, 33 Stat. 730; Mar. 19, 

1920, ch. 104, §§ 5, 6, 41 Stat. 534, 535. 

AMENDMENTS 

1988—Pub. L. 100–667 struck out ‘‘as used’’ after ‘‘with 

the mark’’. 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office, may give notice that his mark is reg-

istered by displaying with the mark as used the words 

‘Registered in U.S. Patent and Trademark Office’ or 

‘Reg. U.S. Pat. & Tm. Off.’ ’’ for ‘‘Patent Office, may 

give notice that his mark is registered by displaying 

with the mark as used the words ‘Registered in U.S. 

Patent Office’ or ‘Reg. U.S. Pat. Off.’ ’’. 

1962—Pub. L. 87–772 substituted ‘‘in the Patent Office, 

may’’ for ‘‘under the Act of March 3, 1881, or the Act of 

February 20, 1905, or on the principal register estab-

lished by this chapter, shall’’, and ‘‘to give such notice 

of registration,’’ for ‘‘so to mark goods bearing the reg-

istered mark, or by a registrant under the Act of March 

19, 1920, or by the registrant of a mark on the supple-

mental register provided by this chapter’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Section 4 of Pub. L. 93–596 provided that: ‘‘This Act 

[amending this section, sections 1051, 1052, 1057, 1058, 

1060, 1062, 1063, 1065, 1067, 1069, 1071, 1092, 1112, 1113, 1116 

to 1120, 1123, and 1127 of this title, and sections 2 to 4, 

6 to 8, 10, 11, 21 to 26, 31 to 33, 41, 104, 119, 121, 122, 135, 

142 to 144, 146, 152, 153, 253 to 255, 261, 288, and 293 of 

Title 35, Patents, and enacting provisions set out as a 

note under section 1 of title 35] shall become effective 

upon enactment [Jan. 2, 1975]. However, any registrant 

may continue to give notice of his registration in ac-

cordance with section 29 of the Trademark Act of 1946 

(60 Stat. 427), as amended Oct. 9, 1962 (76 Stat. 769) [this 

section], as an alternative to notice in accordance with 

section 29 of the Trademark Act as amended by section 

2 of this Act, regardless of whether his mark was reg-

istered before or after the effective date of this Act.’’ 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1117 of this title. 

§ 1112. Classification of goods and services; reg-
istration in plurality of classes 

The Director may establish a classification of 
goods and services, for convenience of Patent 
and Trademark Office administration, but not 
to limit or extend the applicant’s or registrant’s 
rights. The applicant may apply to register a 
mark for any or all of the goods or services on 
or in connection with which he or she is using or 

has a bona fide intention to use the mark in 
commerce: Provided, That if the Director by reg-
ulation permits the filing of an application for 
the registration of a mark for goods or services 
which fall within a plurality of classes, a fee 
equaling the sum of the fees for filing an appli-
cation in each class shall be paid, and the Direc-
tor may issue a single certificate of registration 
for such mark. 

(July 5, 1946, ch. 540, title IV, § 30, 60 Stat. 436; 
Pub. L. 87–772, § 16, Oct. 9, 1962, 76 Stat. 773; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
100–667, title I, § 126, Nov. 16, 1988, 102 Stat. 3943; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Act May 4, 1906, ch. 2081, § 2, 34 Stat. 169. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’ wherever appearing. 

1988—Pub. L. 100–667 inserted ‘‘or registrant’s’’ after 

‘‘applicant’s’’ and substituted ‘‘may apply’’ for ‘‘may 

file an application’’, ‘‘goods or services on or in connec-

tion with which he or she is using or has a bona fide in-

tention to use the mark in commerce:’’ for ‘‘goods and 

services upon or in connection with which he is actu-

ally using the mark:’’, and ‘‘Provided, That if the Com-

missioner by regulation permits the filing of an appli-

cation for the registration of a mark for goods or serv-

ices which fall’’ for ‘‘Provided, That when such goods or 

services fall’’. 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

1962—Pub. L. 87–772, among other changes, sub-

stituted ‘‘may’’ for ‘‘shall’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

§ 1113. Fees 

(a) Applications; services; materials 

The Director shall establish fees for the filing 
and processing of an application for the registra-
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tion of a trademark or other mark and for all 
other services performed by and materials fur-
nished by the Patent and Trademark Office re-
lated to trademarks and other marks. Fees es-
tablished under this subsection may be adjusted 
by the Director once each year to reflect, in the 
aggregate, any fluctuations during the preced-
ing 12 months in the Consumer Price Index, as 
determined by the Secretary of Labor. Changes 
of less than 1 percent may be ignored. No fee es-
tablished under this section shall take effect 
until at least 30 days after notice of the fee has 
been published in the Federal Register and in 
the Official Gazette of the Patent and Trade-
mark Office. 

(b) Waiver; Indian products 

The Director may waive the payment of any 
fee for any service or material related to trade-
marks or other marks in connection with an oc-
casional request made by a department or agen-
cy of the Government, or any officer thereof. 
The Indian Arts and Crafts Board will not be 
charged any fee to register Government trade-
marks of genuineness and quality for Indian 
products or for products of particular Indian 
tribes and groups. 

(July 5, 1946, ch. 540, title V, § 31, 60 Stat. 437; 
Pub. L. 85–609, § 1(e), Aug. 8, 1958, 72 Stat. 540; 
Pub. L. 89–83, § 3, July 24, 1965, 79 Stat. 260; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
96–517, § 5, Dec. 12, 1980, 94 Stat. 3018; Pub. L. 
97–247, § 3(f), Aug. 27, 1982, 96 Stat. 319; Pub. L. 
97–256, title I, § 103, Sept. 8, 1982, 96 Stat. 816; 
Pub. L. 102–204, § 5(f)(1), Dec. 10, 1991, 105 Stat. 
1640; Pub. L. 105–330, title II, § 201(a)(7), Oct. 30, 
1998, 112 Stat. 3070; Pub. L. 106–113, div. B, 
§ 1000(a)(9) [title IV, § 4732(b)(1)(B)], Nov. 29, 1999, 
113 Stat. 1536, 1501A–583.) 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, §§ 14, 15, 33 Stat. 728; Mar. 

19, 1920, ch. 104, § 8, 41 Stat. 535; Apr. 11, 1930, ch. 132, § 4, 

46 Stat. 155. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’ wherever appearing. 

1998—Pub. L. 105–330 made technical amendment re-

lating to section catchline. 

1991—Subsec. (a). Pub. L. 102–204 amended subsec. (a) 

generally. Prior to amendment, subsec. (a) read as fol-

lows: ‘‘The Commissioner will establish fees for the fil-

ing and processing of an application for the registra-

tion of a trademark or other mark and for all other 

services performed by and materials furnished by the 

Patent and Trademark Office related to trademarks 

and other marks. However, no fee for the filing or proc-

essing of an application for the registration of a trade-

mark or other mark or for the renewal or assignment 

of a trademark or other mark will be adjusted more 

than once every three years. No fee established under 

this section will take effect prior to sixty days follow-

ing notice in the Federal Register.’’ 

1982—Subsec. (a). Pub. L. 97–256 struck out ‘‘of Pat-

ents’’ after ‘‘Commissioner’’. 

Pub. L. 97–247 struck out provisions directing that 

fees be set and adjusted by the Commissioner to re-

cover in aggregate 50 per centum of the estimated aver-

age cost to the Office of processing and that fees for all 

other services or materials related to trademarks and 

other marks recover the estimated average cost to the 

Office of performing the service or furnishing the mate-

rial. 

1980—Subsec. (a). Pub. L. 96–517 in revising fee provi-

sions required the Commissioner to establish fees based 

on recovery of estimated average cost of processing ap-

plications, performing services and providing material; 

authorized triennial adjustments; and prescribed an ef-

fective date for fees; deleted prior provisions contain-

ing statutory schedule covering fees for filing: applica-

tions for registration and renewals, affidavits, revival 

petitions for abandoned applications, opposition or ap-

plication for cancellation, disclaimers, and notice of 

benefits for a mark to be published; and fees covering: 

appeals from examiners in charge of registration, cer-

tificates of amendment, certifying, printed copies of 

registered marks, and recordation of documents and pa-

pers relating to property in a registration or applica-

tion. 

Subsec. (b). Pub. L. 96–517 added subsec. (b) and 

struck out former subsec. (b) authorizing Commis-

sioner to establish charges for copies of records, publi-

cations, or services of Patent and Trademark Office. 

See subsec. (a). 

Subsec. (c). Pub. L. 96–517 in revising fee provisions 

struck out subsec. (c) authorizing Commissioner to re-

fund any mistaken or excessive payments. 

1975—Subsec. (a). Pub. L. 93–596 substituted ‘‘Patent 

and Trademark Office’’ for ‘‘Patent Office’’. 

Subsec. (b). Pub. L. 93–596 substituted ‘‘Patent and 

Trademark Office’’ for ‘‘Patent Office’’. 

1965—Pub. L. 89–83 increased fees for filing an applica-

tion for registration of a mark from $25 to $35; for issu-

ance of a new certificate of registration following a 

change of ownership of a mark or correction of a reg-

istrant’s mistake from $10 to $15; for a certificate of 

correction of registrant’s mistake from $10 to $15; for 

filing a disclaimer from $10 to $15; and for recording an 

assignment, agreement, or other paper relating to the 

property in a registration or application from $3 for 

documents not exceeding six pages plus $1 for each ad-

ditional two pages or less and 50 cents additional for 

each additional registration or application included in 

one writing, to a $20 fee for every document plus an ad-

ditional fee of $3 for each additional item where the 

document relates to more than one application or reg-

istration; eliminated provisions which established fees 

for the surrender or cancellation of a registration, for 

an abstract of title, for a title report required for office 

use, for certificates that marks have not been reg-

istered, and for copies of various specified records and 

documents; added the fees for filing and affidavit under 

section 1058(a) or (b) of this title and for filing a peti-

tion for the revival of an abandoned application; em-

powered the Commissioner to establish charges for cop-

ies of records, publications or services furnished by the 

Patent Office; and made the provisions relating to re-

funds of sums paid by mistake permissive. 

1958—Pub. L. 85–609 struck out ‘‘to the Commis-

sioner’’ after ‘‘on appeal from an examiner in charge of 

the registration of marks’’, and provisions which re-

quired payment of a $25 fee on appeals from an exam-

iner in charge of interferences to the Commissioner. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–247 effective Oct. 1, 1982, 

see section 17(a) of Pub. L. 97–247, set out as a note 

under section 41 of Title 35, Patents. 
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EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–517 effective Dec. 12, 1980, 

with provision for continuation of fees in effect as of 

such date until corresponding fees are established 

under this section, see section 8(a), (d) of Pub. L. 96–517, 

set out as a note under section 41 of Title 35, Patents. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

EFFECTIVE DATE OF 1965 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 89–83, see section 7(a), (d) of Pub. L. 89–83, set 

out as a note under section 41 of Title 35, Patents. 

EFFECTIVE DATE OF 1958 AMENDMENT 

For effective date and applicability of amendment by 

Pub. L. 85–609, see section 3 of Pub. L. 85–609, set out as 

a note under section 1067 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

APPROPRIATIONS AND FEES AUTHORIZED TO BE 

CARRIED OVER 

For provisions authorizing fees collected under this 

chapter, and certain appropriations, to remain avail-

able until expended, see section 2 of Pub. L. 99–607, set 

out as a note under section 42 of Title 35, Patents. 

TRADEMARK FEES 

Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, § 4203], 

Nov. 29, 1999, 113 Stat. 1536, 1501A–554, provided that: 

‘‘Notwithstanding the second sentence of section 31(a) 

of the Trademark Act of 1946 (15 U.S.C. 111(a) [15 U.S.C. 

1113(a)]), the Under Secretary of Commerce for Intellec-

tual Property and Director of the United States Patent 

and Trademark Office is authorized in fiscal year 2000 

to adjust trademark fees without regard to fluctuations 

in the Consumer Price Index during the preceding 12 

months.’’ 

Pub. L. 103–179, § 4, Dec. 3, 1993, 107 Stat. 2040, provided 

that: ‘‘Effective on the date of the enactment of this 

Act [Dec. 3, 1993], the fee under section 31(a) of the 

Trademark Act of 1946 (15 U.S.C. 1113(a)) for filing an 

application for the registration of a trademark shall be 

$245. Any adjustment of such fee under the second sen-

tence of such section may not be effective before Octo-

ber 1, 1994.’’ 

Pub. L. 102–204, § 5(f)(2), Dec. 10, 1991, 105 Stat. 1640, 

provided that fees established by Commissioner of Pat-

ents and Trademarks under 15 U.S.C. 1113(a) during fis-

cal year 1992 could reflect fluctuations during the pre-

ceding 3 years in the Consumer Price Index and could 

take effect on or after 1 day after such fees are pub-

lished in the Federal Register and that the last sen-

tence of 31 U.S.C. 31(a) and 5 U.S.C. 553 did not apply to 

the establishment of such fees. 

Similar provisions were contained in the following 

prior appropriation acts: 

Pub. L. 100–703, title I, § 103(a), Nov. 19, 1988, 102 Stat. 

4674. 

Pub. L. 99–607, § 3(a), Nov. 6, 1986, 100 Stat. 3470. 

REORGANIZATION PLAN NO. 5 OF 1950 

Amendment by Pub. L. 85–609 as subject to Reorga-

nization Plan No. 5 of 1950, see note set out under sec-

tion 1067 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 35 section 42. 

§ 1114. Remedies; infringement; innocent in-
fringement by printers and publishers 

(1) Any person who shall, without the consent 
of the registrant— 

(a) use in commerce any reproduction, coun-
terfeit, copy, or colorable imitation of a reg-
istered mark in connection with the sale, of-
fering for sale, distribution, or advertising of 
any goods or services on or in connection with 
which such use is likely to cause confusion, or 
to cause mistake, or to deceive; or 

(b) reproduce, counterfeit, copy, or colorably 
imitate a registered mark and apply such re-
production, counterfeit, copy, or colorable 
imitation to labels, signs, prints, packages, 
wrappers, receptacles or advertisements in-
tended to be used in commerce upon or in con-
nection with the sale, offering for sale, dis-
tribution, or advertising of goods or services 
on or in connection with which such use is 
likely to cause confusion, or to cause mistake, 
or to deceive, 

shall be liable in a civil action by the registrant 
for the remedies hereinafter provided. Under 
subsection (b) hereof, the registrant shall not be 
entitled to recover profits or damages unless the 
acts have been committed with knowledge that 
such imitation is intended to be used to cause 
confusion, or to cause mistake, or to deceive. 

As used in this paragraph, the term ‘‘any per-
son’’ includes the United States, all agencies 
and instrumentalities thereof, and all individ-
uals, firms, corporations, or other persons act-
ing for the United States and with the author-
ization and consent of the United States, and 
any State, any instrumentality of a State, and 
any officer or employee of a State or instrumen-
tality of a State acting in his or her official ca-
pacity. The United States, all agencies and in-
strumentalities thereof, and all individuals, 
firms, corporations, other persons acting for the 
United States and with the authorization and 
consent of the United States, and any State, and 
any such instrumentality, officer, or employee, 
shall be subject to the provisions of this chapter 
in the same manner and to the same extent as 
any nongovernmental entity. 

(2) Notwithstanding any other provision of 
this chapter, the remedies given to the owner of 
a right infringed under this chapter or to a per-
son bringing an action under section 1125(a) or 
(d) of this title shall be limited as follows: 

(A) Where an infringer or violator is engaged 
solely in the business of printing the mark or 
violating matter for others and establishes 
that he or she was an innocent infringer or in-
nocent violator, the owner of the right in-
fringed or person bringing the action under 
section 1125(a) of this title shall be entitled as 
against such infringer or violator only to an 
injunction against future printing. 

(B) Where the infringement or violation 
complained of is contained in or is part of paid 
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advertising matter in a newspaper, magazine, 
or other similar periodical or in an electronic 
communication as defined in section 2510(12) of 
title 18, the remedies of the owner of the right 
infringed or person bringing the action under 
section 1125(a) of this title as against the pub-
lisher or distributor of such newspaper, maga-
zine, or other similar periodical or electronic 
communication shall be limited to an injunc-
tion against the presentation of such advertis-
ing matter in future issues of such newspapers, 
magazines, or other similar periodicals or in 
future transmissions of such electronic com-
munications. The limitations of this subpara-
graph shall apply only to innocent infringers 
and innocent violators. 

(C) Injunctive relief shall not be available to 
the owner of the right infringed or person 
bringing the action under section 1125(a) of 
this title with respect to an issue of a news-
paper, magazine, or other similar periodical or 
an electronic communication containing in-
fringing matter or violating matter where re-
straining the dissemination of such infringing 
matter or violating matter in any particular 
issue of such periodical or in an electronic 
communication would delay the delivery of 
such issue or transmission of such electronic 
communication after the regular time for such 
delivery or transmission, and such delay 
would be due to the method by which publica-
tion and distribution of such periodical or 
transmission of such electronic communica-
tion is customarily conducted in accordance 
with sound business practice, and not due to 
any method or device adopted to evade this 
section or to prevent or delay the issuance of 
an injunction or restraining order with respect 
to such infringing matter or violating matter. 

(D)(i)(I) A domain name registrar, a domain 
name registry, or other domain name registra-
tion authority that takes any action described 
under clause (ii) affecting a domain name shall 
not be liable for monetary relief or, except as 
provided in subclause (II), for injunctive relief, 
to any person for such action, regardless of 
whether the domain name is finally deter-
mined to infringe or dilute the mark. 

(II) A domain name registrar, domain name 
registry, or other domain name registration 
authority described in subclause (I) may be 
subject to injunctive relief only if such reg-
istrar, registry, or other registration author-
ity has— 

(aa) not expeditiously deposited with a 
court, in which an action has been filed re-
garding the disposition of the domain name, 
documents sufficient for the court to estab-
lish the court’s control and authority re-
garding the disposition of the registration 
and use of the domain name; 

(bb) transferred, suspended, or otherwise 
modified the domain name during the pend-
ency of the action, except upon order of the 
court; or 

(cc) willfully failed to comply with any 
such court order. 

(ii) An action referred to under clause (i)(I) 
is any action of refusing to register, removing 
from registration, transferring, temporarily 
disabling, or permanently canceling a domain 
name— 

(I) in compliance with a court order under 
section 1125(d) of this title; or 

(II) in the implementation of a reasonable 
policy by such registrar, registry, or author-
ity prohibiting the registration of a domain 
name that is identical to, confusingly simi-
lar to, or dilutive of another’s mark. 

(iii) A domain name registrar, a domain 
name registry, or other domain name registra-
tion authority shall not be liable for damages 
under this section for the registration or 
maintenance of a domain name for another ab-
sent a showing of bad faith intent to profit 
from such registration or maintenance of the 
domain name. 

(iv) If a registrar, registry, or other registra-
tion authority takes an action described under 
clause (ii) based on a knowing and material 
misrepresentation by any other person that a 
domain name is identical to, confusingly simi-
lar to, or dilutive of a mark, the person mak-
ing the knowing and material misrepresenta-
tion shall be liable for any damages, including 
costs and attorney’s fees, incurred by the do-
main name registrant as a result of such ac-
tion. The court may also grant injunctive re-
lief to the domain name registrant, including 
the reactivation of the domain name or the 
transfer of the domain name to the domain 
name registrant. 

(v) A domain name registrant whose domain 
name has been suspended, disabled, or trans-
ferred under a policy described under clause 
(ii)(II) may, upon notice to the mark owner, 
file a civil action to establish that the reg-
istration or use of the domain name by such 
registrant is not unlawful under this chapter. 
The court may grant injunctive relief to the 
domain name registrant, including the reac-
tivation of the domain name or transfer of the 
domain name to the domain name registrant. 

(E) As used in this paragraph— 
(i) the term ‘‘violator’’ means a person 

who violates section 1125(a) of this title; and 
(ii) the term ‘‘violating matter’’ means 

matter that is the subject of a violation 
under section 1125(a) of this title. 

(July 5, 1946, ch. 540, title VI, § 32, 60 Stat. 437; 
Pub. L. 87–772, § 17, Oct. 9, 1962, 76 Stat. 773; Pub. 
L. 100–667, title I, § 127, Nov. 16, 1988, 102 Stat. 
3943; Pub. L. 102–542, § 3(a), Oct. 27, 1992, 106 Stat. 
3567; Pub. L. 105–330, title II, § 201(a)(8), Oct. 30, 
1998, 112 Stat. 3070; Pub. L. 106–43, § 4(a), Aug. 5, 
1999, 113 Stat. 219; Pub. L. 106–113, div. B, 
§ 1000(a)(9) [title III, § 3004], Nov. 29, 1999, 113 
Stat. 1536, 1501A–549.) 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 16, 33 Stat. 728; Mar. 19, 

1920, ch. 104, § 4, 41 Stat. 534. 

AMENDMENTS 

1999—Par. (1). Pub. L. 106–43, in undesignated par., in-

serted after ‘‘includes’’ in first sentence ‘‘the United 

States, all agencies and instrumentalities thereof, and 

all individuals, firms, corporations, or other persons 

acting for the United States and with the authorization 

and consent of the United States, and’’ and, in second 

sentence, substituted ‘‘The United States, all agencies 

and instrumentalities thereof, and all individuals, 

firms, corporations, other persons acting for the United 
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States and with the authorization and consent of the 

United States, and any’’ for ‘‘Any’’. 

Par. (2). Pub. L. 106–113, § 1000(a)(9) [title III, § 3004(1)], 

in introductory provisions, substituted ‘‘under section 

1125(a) or (d) of this title’’ for ‘‘under section 1125(a) of 

this title’’. 

Par. (2)(D), (E). Pub. L. 106–113, § 1000(a)(9) [title III, 

§ 3004(2)], added subpar. (D) and redesignated former 

subpar. (D) as (E). 

1998—Par. (1). Pub. L. 105–330 substituted ‘‘As used in 

this paragraph’’ for ‘‘As used in this subsection’’ in last 

paragraph. 

1992—Par. (1). Pub. L. 102–542 inserted at end ‘‘As used 

in this subsection, the term ‘any person’ includes any 

State, any instrumentality of a State, and any officer 

or employee of a State or instrumentality of a State 

acting in his or her official capacity. Any State, and 

any such instrumentality, officer, or employee, shall be 

subject to the provisions of this chapter in the same 

manner and to the same extent as any nongovern-

mental entity.’’ 

1988—Par. (2). Pub. L. 100–667 amended par. (2) gener-

ally. Prior to amendment, par. (2) read as follows: 

‘‘Notwithstanding any other provision of this chapter, 

the remedies given to the owner of the right infringed 

shall be limited as follows: (a) Where an infringer in en-

gaged solely in the business of printing the mark for 

others and establishes that he was an innocent in-

fringer the owner of the right infringed shall be enti-

tled as against such infringer only to an injunction 

against future printing; (b) where the infringement 

complained of is contained in or is part of paid adver-

tising matter in a newspaper, magazine, or other simi-

lar periodical the remedies of the owner of the right in-

fringed as against the publisher or distributor of such 

newspaper, magazine, or other similar periodical shall 

be confined to an injunction against the presentation of 

such advertising matter in future issues of such news-

papers, magazines, or other similar periodical: Pro-

vided, That these limitations shall apply only to inno-

cent infringers; (c) injunction relief shall not be avail-

able to the owner of the right infringed in respect of an 

issue of a newspaper, magazine, or other similar peri-

odical containing infringing matter when restraining 

the dissemination of such infringing matter in any par-

ticular issue of such periodical would delay the deliv-

ery of such issue after the regular time therefor, and 

such delay would be due to the method by which publi-

cation and distribution of such periodical is customar-

ily conducted in accordance with sound business prac-

tice, and not to any method or device adopted for the 

evasion of this section or to prevent or delay the issu-

ance of an injunction or restraining order with respect 

to such infringing matter.’’ 

1962—Par. (1). Pub. L. 87–772 amended provisions gen-

erally, and among other changes, inserted ‘‘distribu-

tion’’, and struck out ‘‘purchasers as to the source of 

origin of such goods or services’’ after ‘‘or to deceive’’ 

in subsec. (a), inserted provisions regarding the likeli-

hood of such use causing confusion, mistake, or decep-

tion, in subsec. (b), and struck out the limitation on re-

covery under subsec. (b) to acts committed with knowl-

edge that such acts would deceive purchasers. 

Par. (2)(b). Pub. L. 87–772 substituted ‘‘publisher’’ for 

‘‘published’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 applicable to all do-

main names registered before, on, or after Nov. 29, 1999, 

see section 1000(a)(9) [title III, § 3010] of Pub. L. 106–113, 

set out as a note under section 1117 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Section 4 of Pub. L. 102–542 provided that: ‘‘The 

amendments made by this Act [enacting section 1122 of 

this title and amending this section and sections 1125 

and 1127 of this title] shall take effect with respect to 

violations that occur on or after the date of the enact-

ment of this Act [Oct. 27, 1992].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1115, 1116, 1117, 

1122 of this title. 

§ 1115. Registration on principal register as evi-
dence of exclusive right to use mark; de-
fenses 

(a) Evidentiary value; defenses 

Any registration issued under the Act of 
March 3, 1881, or the Act of February 20, 1905, or 
of a mark registered on the principal register 
provided by this chapter and owned by a party 
to an action shall be admissible in evidence and 
shall be prima facie evidence of the validity of 
the registered mark and of the registration of 
the mark, of the registrant’s ownership of the 
mark, and of the registrant’s exclusive right to 
use the registered mark in commerce on or in 
connection with the goods or services specified 
in the registration subject to any conditions or 
limitations stated therein, but shall not pre-
clude another person from proving any legal or 
equitable defense or defect, including those set 
forth in subsection (b) of this section, which 
might have been asserted if such mark had not 
been registered. 

(b) Incontestability; defenses 

To the extent that the right to use the reg-
istered mark has become incontestable under 
section 1065 of this title, the registration shall 
be conclusive evidence of the validity of the reg-
istered mark and of the registration of the 
mark, of the registrant’s ownership of the mark, 
and of the registrant’s exclusive right to use the 
registered mark in commerce. Such conclusive 
evidence shall relate to the exclusive right to 
use the mark on or in connection with the goods 
or services specified in the affidavit filed under 
the provisions of section 1065 of this title, or in 
the renewal application filed under the provi-
sions of section 1059 of this title if the goods or 
services specified in the renewal are fewer in 
number, subject to any conditions or limitations 
in the registration or in such affidavit or re-
newal application. Such conclusive evidence of 
the right to use the registered mark shall be 
subject to proof of infringement as defined in 
section 1114 of this title, and shall be subject to 
the following defenses or defects: 

(1) That the registration or the incontest-
able right to use the mark was obtained fraud-
ulently; or 
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(2) That the mark has been abandoned by the 
registrant; or 

(3) That the registered mark is being used by 
or with the permission of the registrant or a 
person in privity with the registrant, so as to 
misrepresent the source of the goods or serv-
ices on or in connection with which the mark 
is used; or 

(4) That the use of the name, term, or device 
charged to be an infringement is a use, other-
wise than as a mark, of the party’s individual 
name in his own business, or of the individual 
name of anyone in privity with such party, or 
of a term or device which is descriptive of and 
used fairly and in good faith only to describe 
the goods or services of such party, or their 
geographic origin; or 

(5) That the mark whose use by a party is 
charged as an infringement was adopted with-
out knowledge of the registrant’s prior use and 
has been continuously used by such party or 
those in privity with him from a date prior to 
(A) the date of constructive use of the mark 
established pursuant to section 1057(c) of this 
title, (B) the registration of the mark under 
this chapter if the application for registration 
is filed before the effective date of the Trade-
mark Law Revision Act of 1988, or (C) publica-
tion of the registered mark under subsection 
(c) of section 1062 of this title: Provided, how-

ever, That this defense or defect shall apply 
only for the area in which such continuous 
prior use is proved; or 

(6) That the mark whose use is charged as an 
infringement was registered and used prior to 
the registration under this chapter or publica-
tion under subsection (c) of section 1062 of this 
title of the registered mark of the registrant, 
and not abandoned: Provided, however, That 
this defense or defect shall apply only for the 
area in which the mark was used prior to such 
registration or such publication of the reg-
istrant’s mark; or 

(7) That the mark has been or is being used 
to violate the antitrust laws of the United 
States; or 

(8) That the mark is functional; or 
(9) That equitable principles, including lach-

es, estoppel, and acquiescence, are applicable. 

(July 5, 1946, ch. 540, title VI, § 33, 60 Stat. 438; 
Pub. L. 87–772, § 18, Oct. 9, 1962, 76 Stat. 774; Pub. 
L. 100–667, title I, § 128(a), (b), Nov. 16, 1988, 102 
Stat. 3944; Pub. L. 105–330, title II, § 201(a)(9), 
Oct. 30, 1998, 112 Stat. 3070.) 

REFERENCES IN TEXT 

Acts March 3, 1881, and February 20, 1905, referred to 

in subsec. (a), are acts Mar. 3, 1881, ch. 138, 21 Stat. 502 

and Feb. 20, 1905, ch. 592, 33 Stat. 724, which were re-

pealed insofar as inconsistent with this chapter by act 

July 5, 1946, ch. 540, § 46(a), 60 Stat. 444. Act Feb. 20, 

1905, was classified to sections 81 to 109 of this title. 
The effective date of the Trademark Law Revision 

Act of 1988, referred to in subsec. (b)(5), is one year 

after Nov. 16, 1988. See section 136 of Pub. L. 100–667, set 

out as an Effective Date of 1988 Amendment note under 

section 1051 of this title. 
The antitrust laws, referred to in subsec. (b)(7), are 

classified generally to chapter 1 (§ 1 et seq.) of this 

title. 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, §§ 16, 21, 33 Stat. 728, 729. 

AMENDMENTS 

1998—Subsec. (b)(8), (9). Pub. L. 105–330 added par. (8) 

and redesignated former par. (8) as (9). 
1988—Subsec. (a). Pub. L. 100–667, § 128(a), inserted 

‘‘the validity of the registered mark and of the reg-

istration of the mark, of the registrant’s ownership of 

the mark, and of the’’ after ‘‘facie evidence of’’, in-

serted ‘‘or in connection with’’ after ‘‘in commerce on’’, 

substituted ‘‘another person’’ for ‘‘an opposing party’’, 

and inserted ‘‘, including those set forth in subsection 

(b) of this section,’’ after ‘‘or defect’’. 
Subsec. (b). Pub. L. 100–667, § 128(b)(1), amended intro-

ductory provisions generally. Prior to amendment, in-

troductory provisions read as follows: ‘‘If the right to 

use the registered mark has become incontestable 

under section 1065 of this title, the registration shall be 

conclusive evidence of the registrant’s exclusive right 

to use the registered mark in commerce on or in con-

nection with the goods or services specified in the affi-

davit filed under the provisions of said section 1065 sub-

ject to any conditions or limitations stated therein ex-

cept when one of the following defenses or defects is es-

tablished:’’. 
Subsec. (b)(3). Pub. L. 100–667, § 128(b)(2), inserted ‘‘on 

or’’ after ‘‘goods or services’’. 
Subsec. (b)(4). Pub. L. 100–667, § 128(b)(3), struck out 

‘‘trade or service’’ after ‘‘than as a’’ and ‘‘to users’’ 

after ‘‘only to describe’’. 
Subsec. (b)(5). Pub. L. 100–667, § 128(b)(4), substituted 

‘‘(A) the date of constructive use of the mark estab-

lished pursuant to section 1057(c) of this title, (B) the 

registration of the mark under this chapter if the appli-

cation for registration is filed before the effective date 

of the Trademark Law Revision Act of 1988, or (C)’’ for 

‘‘registration of the mark under this chapter or’’. 
Subsec. (b)(8). Pub. L. 100–667, § 128(b)(5), (6), added 

par. (8). 
1962—Subsec. (a). Pub. L. 87–772 substituted ‘‘registra-

tion subject to’’ for ‘‘certificate subject to’’, and struck 

out ‘‘certificate of’’ before ‘‘registration issued’’. 
Subsec. (b). Pub. L. 87–772 substituted ‘‘registration 

shall’’ for ‘‘certificate shall’’, and ‘‘affidavit filed under 

the provisions of said section 1065’’ for ‘‘certificate’’ in 

text preceding par. (1), substituted ‘‘registrant or a per-

son in privity with the registrant,’’ for ‘‘assignee’’, and 

struck out ‘‘has been assigned and’’ after ‘‘registered 

mark’’ in par. (3), substituted ‘‘registration of the mark 

under this chapter or’’ for ‘‘the’’, and struck out ‘‘(a) 

or’’ before ‘‘(c) of section 1062’’ in par. (5), inserted 

‘‘registration under this chapter’’, substituted ‘‘such 

registration or such’’ for ‘‘the date of’’, and struck out 

‘‘(a) or’’ before ‘‘(c) of section 1062’’, ‘‘only where the 

said mark has been published pursuant to subsections 

(c) of section 1062 of this title and shall apply’’ after 

‘‘defect shall apply’’, and ‘‘under subsection (a) or (c) of 

section 1062 of this title’’ after ‘‘registrant’s mark’’, in 

par. (6). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1094 of this title. 
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§ 1116. Injunctive relief 

(a) Jurisdiction; service 

The several courts vested with jurisdiction of 
civil actions arising under this chapter shall 
have power to grant injunctions, according to 
the principles of equity and upon such terms as 
the court may deem reasonable, to prevent the 
violation of any right of the registrant of a 
mark registered in the Patent and Trademark 
Office or to prevent a violation under subsection 
(a), (c), or (d) of section 1125 of this title. Any 
such injunction may include a provision direct-
ing the defendant to file with the court and 
serve on the plaintiff within thirty days after 
the service on the defendant of such injunction, 
or such extended period as the court may direct, 
a report in writing under oath setting forth in 
detail the manner and form in which the defend-
ant has complied with the injunction. Any such 
injunction granted upon hearing, after notice to 
the defendant, by any district court of the 
United States, may be served on the parties 
against whom such injunction is granted any-
where in the United States where they may be 
found, and shall be operative and may be en-
forced by proceedings to punish for contempt, or 
otherwise, by the court by which such injunc-
tion was granted, or by any other United States 
district court in whose jurisdiction the defend-
ant may be found. 

(b) Transfer of certified copies of court papers 

The said courts shall have jurisdiction to en-
force said injunction, as provided in this chap-
ter, as fully as if the injunction had been grant-
ed by the district court in which it is sought to 
be enforced. The clerk of the court or judge 
granting the injunction shall, when required to 
do so by the court before which application to 
enforce said injunction is made, transfer with-
out delay to said court a certified copy of all pa-
pers on file in his office upon which said injunc-
tion was granted. 

(c) Notice to Director 

It shall be the duty of the clerks of such 
courts within one month after the filing of any 
action, suit, or proceeding involving a mark reg-
istered under the provisions of this chapter to 
give notice thereof in writing to the Director 
setting forth in order so far as known the names 
and addresses of the litigants and the designat-
ing number or numbers of the registration or 
registrations upon which the action, suit, or 
proceeding has been brought, and in the event 
any other registration be subsequently included 
in the action, suit, or proceeding by amendment, 
answer, or other pleading, the clerk shall give 
like notice thereof to the Director, and within 
one month after the judgment is entered or an 
appeal is taken the clerk of the court shall give 
notice thereof to the Director, and it shall be 
the duty of the Director on receipt of such no-
tice forthwith to endorse the same upon the file 
wrapper of the said registration or registrations 
and to incorporate the same as a part of the con-
tents of said file wrapper. 

(d) Civil actions arising out of use of counterfeit 
marks 

(1)(A) In the case of a civil action arising 
under section 1114(1)(a) of this title or section 

220506 of title 36 with respect to a violation that 
consists of using a counterfeit mark in connec-
tion with the sale, offering for sale, or distribu-
tion of goods or services, the court may, upon ex 
parte application, grant an order under sub-
section (a) of this section pursuant to this sub-
section providing for the seizure of goods and 
counterfeit marks involved in such violation 
and the means of making such marks, and 
records documenting the manufacture, sale, or 
receipt of things involved in such violation. 

(B) As used in this subsection the term ‘‘coun-
terfeit mark’’ means— 

(i) a counterfeit of a mark that is registered 
on the principal register in the United States 
Patent and Trademark Office for such goods or 
services sold, offered for sale, or distributed 
and that is in use, whether or not the person 
against whom relief is sought knew such mark 
was so registered; or 

(ii) a spurious designation that is identical 
with, or substantially indistinguishable from, 
a designation as to which the remedies of this 
chapter are made available by reason of sec-
tion 220506 of title 36; 

but such term does not include any mark or des-
ignation used on or in connection with goods or 
services of which the manufacture or producer 
was, at the time of the manufacture or produc-
tion in question authorized to use the mark or 
designation for the type of goods or services so 
manufactured or produced, by the holder of the 
right to use such mark or designation. 

(2) The court shall not receive an application 
under this subsection unless the applicant has 
given such notice of the application as is reason-
able under the circumstances to the United 
States attorney for the judicial district in which 
such order is sought. Such attorney may partici-
pate in the proceedings arising under such appli-
cation if such proceedings may affect evidence 
of an offense against the United States. The 
court may deny such application if the court de-
termines that the public interest in a potential 
prosecution so requires. 

(3) The application for an order under this sub-
section shall— 

(A) be based on an affidavit or the verified 
complaint establishing facts sufficient to sup-
port the findings of fact and conclusions of law 
required for such order; and 

(B) contain the additional information re-
quired by paragraph (5) of this subsection to be 
set forth in such order. 

(4) The court shall not grant such an applica-
tion unless— 

(A) the person obtaining an order under this 
subsection provides the security determined 
adequate by the court for the payment of such 
damages as any person may be entitled to re-
cover as a result of a wrongful seizure or 
wrongful attempted seizure under this sub-
section; and 

(B) the court finds that it clearly appears 
from specific facts that— 

(i) an order other than an ex parte seizure 
order is not adequate to achieve the pur-
poses of section 1114 of this title; 

(ii) the applicant has not publicized the re-
quested seizure; 
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(iii) the applicant is likely to succeed in 
showing that the person against whom sei-
zure would be ordered used a counterfeit 
mark in connection with the sale, offering 
for sale, or distribution of goods or services; 

(iv) an immediate and irreparable injury 
will occur if such seizure is not ordered; 

(v) the matter to be seized will be located 
at the place identified in the application; 

(vi) the harm to the applicant of denying 
the application outweighs the harm to the 
legitimate interests of the person against 
whom seizure would be ordered of granting 
the application; and 

(vii) the person against whom seizure 
would be ordered, or persons acting in con-
cert with such person, would destroy, move, 
hide, or otherwise make such matter inac-
cessible to the court, if the applicant were to 
proceed on notice to such person. 

(5) An order under this subsection shall set 
forth— 

(A) the findings of fact and conclusions of 
law required for the order; 

(B) a particular description of the matter to 
be seized, and a description of each place at 
which such matter is to be seized; 

(C) the time period, which shall end not 
later than seven days after the date on which 
such order is issued, during which the seizure 
is to be made; 

(D) the amount of security required to be 
provided under this subsection; and 

(E) a date for the hearing required under 
paragraph (10) of this subsection. 

(6) The court shall take appropriate action to 
protect the person against whom an order under 
this subsection is directed from publicity, by or 
at the behest of the plaintiff, about such order 
and any seizure under such order. 

(7) Any materials seized under this subsection 
shall be taken into the custody of the court. The 
court shall enter an appropriate protective order 
with respect to discovery by the applicant of 
any records that have been seized. The protec-
tive order shall provide for appropriate proce-
dures to assure that confidential information 
contained in such records is not improperly dis-
closed to the applicant. 

(8) An order under this subsection, together 
with the supporting documents, shall be sealed 
until the person against whom the order is di-
rected has an opportunity to contest such order, 
except that any person against whom such order 
is issued shall have access to such order and sup-
porting documents after the seizure has been 
carried out. 

(9) The court shall order that service of a copy 
of the order under this subsection shall be made 
by a Federal law enforcement officer (such as a 
United States marshal or an officer or agent of 
the United States Customs Service, Secret Serv-
ice, Federal Bureau of Investigation, or Post Of-
fice) or may be made by a State or local law en-
forcement officer, who, upon making service, 
shall carry out the seizure under the order. The 
court shall issue orders, when appropriate, to 
protect the defendant from undue damage from 
the disclosure of trade secrets or other confiden-
tial information during the course of the sei-

zure, including, when appropriate, orders re-
stricting the access of the applicant (or any 
agent or employee of the applicant) to such se-
crets or information. 

(10)(A) The court shall hold a hearing, unless 
waived by all the parties, on the date set by the 
court in the order of seizure. That date shall be 
not sooner than ten days after the order is is-
sued and not later than fifteen days after the 
order is issued, unless the applicant for the 
order shows good cause for another date or un-
less the party against whom such order is di-
rected consents to another date for such hear-
ing. At such hearing the party obtaining the 
order shall have the burden to prove that the 
facts supporting findings of fact and conclusions 
of law necessary to support such order are still 
in effect. If that party fails to meet that burden, 
the seizure order shall be dissolved or modified 
appropriately. 

(B) In connection with a hearing under this 
paragraph, the court may make such orders 
modifying the time limits for discovery under 
the Rules of Civil Procedure as may be nec-
essary to prevent the frustration of the purposes 
of such hearing. 

(11) A person who suffers damage by reason of 
a wrongful seizure under this subsection has a 
cause of action against the applicant for the 
order under which such seizure was made, and 
shall be entitled to recover such relief as may be 
appropriate, including damages for lost profits, 
cost of materials, loss of good will, and punitive 
damages in instances where the seizure was 
sought in bad faith, and, unless the court finds 
extenuating circumstances, to recover a reason-
able attorney’s fee. The court in its discretion 
may award prejudgment interest on relief recov-
ered under this paragraph, at an annual interest 
rate established under section 6621 of title 26, 
commencing on the date of service of the claim-
ant’s pleading setting forth the claim under this 
paragraph and ending on the date such recovery 
is granted, or for such shorter time as the court 
deems appropriate. 

(July 5, 1946, ch. 540, title VI, § 34, 60 Stat. 439; 
Pub. L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. 
L. 98–473, title II, § 1503(1), Oct. 12, 1984, 98 Stat. 
2179; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095; Pub. L. 100–667, title I, § 128(c)–(e), Nov. 16, 
1988, 102 Stat. 3945; Pub. L. 104–153, § 6, July 2, 
1996, 110 Stat. 1388; Pub. L. 106–43, § 3(a)(1), Aug. 
5, 1999, 113 Stat. 218; Pub. L. 106–113, div. B, 
§ 1000(a)(9) [title III, § 3003(a)(1), title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–548, 1501A–583.) 

REFERENCES IN TEXT 

The Rules of Civil Procedure, referred to in subsec. 

(d)(10)(B), probably means the Federal Rules of Civil 

Procedure, which are set out in the Appendix to Title 

28, Judiciary and Judicial Procedure. 

CODIFICATION 

‘‘Section 220506 of title 36’’ substituted in subsec. 

(d)(1)(A), (B)(ii) for ‘‘section 110 of the Act entitled ‘An 

Act to incorporate the United States Olympic Associa-

tion’, approved September 21, 1950 (36 U.S.C. 380)’’, on 

authority of Pub. L. 105–225, § 5(b), Aug. 12, 1998, 112 

Stat. 1499, the first section of which enacted Title 36, 

Patriotic and National Observances, Ceremonies, and 

Organizations. 
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PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, §§ 19, 20, 33 Stat. 729; Mar. 

3, 1911, ch. 231, § 291, 36 Stat. 1167; June 25, 1936, ch. 804, 

49 Stat. 1921. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–113, § 1000(a)(9) [title III, 

§ 3003(a)(1)], substituted ‘‘(a), (c), or (d)’’ for ‘‘(a) or (c)’’ 

in first sentence. 
Pub. L. 106–43 substituted ‘‘subsection (a) or (c) of 

section 1125 of this title’’ for ‘‘section 1125(a) of this 

title’’ in first sentence. 
Subsec. (c). Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(B)], substituted ‘‘Director’’ for ‘‘Commis-

sioner’’ wherever appearing. 
1996—Subsec. (d)(9). Pub. L. 104–153 inserted first sen-

tence and struck out former first sentence which read 

as follows: ‘‘The court shall order that a United States 

marshal or other law enforcement officer is to serve a 

copy of the order under this subsection and then is to 

carry out the seizure under such order.’’ 
1988—Subsec. (a). Pub. L. 100–667, § 128(c), inserted ‘‘or 

to prevent a violation under section 1125(a) of this 

title’’ after ‘‘Office’’ in first sentence. 
Subsec. (c). Pub. L. 100–667, § 128(d), substituted ‘‘pro-

ceeding involving a mark registered’’ for ‘‘proceeding 

arising’’ and ‘‘judgment is entered or an appeal is 

taken’’ for ‘‘decision is rendered, appeal taken or a de-

cree issued’’. 
Subsec. (d)(1)(B). Pub. L. 100–667, § 128(e), inserted ‘‘on 

or’’ after ‘‘or designation used’’ in concluding provi-

sions. 
1986—Subsec. (d)(11). Pub. L. 99–514 substituted ‘‘In-

ternal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’, which for purposes of codification was 

translated as ‘‘title 26’’ thus requiring no change in 

text. 
1984—Pub. L. 98–473 designated first, second, and third 

undesignated pars. as subsecs. (a), (b), and (c), respec-

tively and added subsec. (d). 
1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by section 1000(a)(9) [title III, § 3003(a)(1)] 

of Pub. L. 106–113 applicable to all domain names reg-

istered before, on, or after Nov. 29, 1999, see section 

1000(a)(9) [title III, § 3010] of Pub. L. 106–113, set out as 

a note under section 1117 of this title. 
Amendment by section 1000(a)(9) [title IV, 

§ 4732(b)(1)(B)] of Pub. L. 106–113 effective 4 months after 

Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] of 

Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1117, 1118, 1122, 

1125 of this title. 

§ 1117. Recovery for violation of rights 

(a) Profits; damages and costs; attorney fees 

When a violation of any right of the registrant 
of a mark registered in the Patent and Trade-
mark Office, a violation under section 1125(a), 
(c), or (d) of this title, or a willful violation 
under section 1125(c) of this title, shall have 
been established in any civil action arising 
under this chapter, the plaintiff shall be enti-
tled, subject to the provisions of sections 1111 
and 1114 of this title, and subject to the prin-
ciples of equity, to recover (1) defendant’s prof-
its, (2) any damages sustained by the plaintiff, 
and (3) the costs of the action. The court shall 
assess such profits and damages or cause the 
same to be assessed under its direction. In as-
sessing profits the plaintiff shall be required to 
prove defendant’s sales only; defendant must 
prove all elements of cost or deduction claimed. 
In assessing damages the court may enter judg-
ment, according to the circumstances of the 
case, for any sum above the amount found as ac-
tual damages, not exceeding three times such 
amount. If the court shall find that the amount 
of the recovery based on profits is either inad-
equate or excessive the court may in its discre-
tion enter judgment for such sum as the court 
shall find to be just, according to the circum-
stances of the case. Such sum in either of the 
above circumstances shall constitute compensa-
tion and not a penalty. The court in exceptional 
cases may award reasonable attorney fees to the 
prevailing party. 

(b) Treble damages for use of counterfeit mark 

In assessing damages under subsection (a) of 
this section, the court shall, unless the court 
finds extenuating circumstances, enter judg-
ment for three times such profits or damages, 
whichever is greater, together with a reasonable 
attorney’s fee, in the case of any violation of 
section 1114(1)(a) of this title or section 220506 of 
title 36 that consists of intentionally using a 
mark or designation, knowing such mark or des-
ignation is a counterfeit mark (as defined in sec-
tion 1116(d) of this title), in connection with the 
sale, offering for sale, or distribution of goods or 
services. In such cases, the court may in its dis-
cretion award prejudgment interest on such 
amount at an annual interest rate established 
under section 6621 of title 26, commencing on the 
date of the service of the claimant’s pleadings 
setting forth the claim for such entry and end-
ing on the date such entry is made, or for such 
shorter time as the court deems appropriate. 

(c) Statutory damages for use of counterfeit 
marks 

In a case involving the use of a counterfeit 
mark (as defined in section 1116(d) of this title) 
in connection with the sale, offering for sale, or 
distribution of goods or services, the plaintiff 
may elect, at any time before final judgment is 
rendered by the trial court, to recover, instead 
of actual damages and profits under subsection 
(a) of this section, an award of statutory dam-
ages for any such use in connection with the 



Page 976 TITLE 15—COMMERCE AND TRADE § 1118 

sale, offering for sale, or distribution of goods or 
services in the amount of— 

(1) not less than $500 or more than $100,000 
per counterfeit mark per type of goods or serv-
ices sold, offered for sale, or distributed, as the 
court considers just; or 

(2) if the court finds that the use of the 
counterfeit mark was willful, not more than 
$1,000,000 per counterfeit mark per type of 
goods or services sold, offered for sale, or dis-
tributed, as the court considers just. 

(d) Statutory damages for violation of section 
1125(d)(1) 

In a case involving a violation of section 
1125(d)(1) of this title, the plaintiff may elect, at 
any time before final judgment is rendered by 
the trial court, to recover, instead of actual 
damages and profits, an award of statutory dam-
ages in the amount of not less than $1,000 and 
not more than $100,000 per domain name, as the 
court considers just. 

(July 5, 1946, ch. 540, title VI, § 35, 60 Stat. 439; 
Pub. L. 87–772, § 19, Oct. 9, 1962, 76 Stat. 774; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
93–600, § 3, Jan. 2, 1975, 88 Stat. 1955; Pub. L. 
98–473, title II, § 1503(2), Oct. 12, 1984, 98 Stat. 
2182; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095; Pub. L. 100–667, title I, § 129, Nov. 16, 1988, 
102 Stat. 3945; Pub. L. 104–153, § 7, July 2, 1996, 110 
Stat. 1388; Pub. L. 106–43, § 3(b), Aug. 5, 1999, 113 
Stat. 219; Pub. L. 106–113, div. B, § 1000(a)(9) [title 
III, § 3003(a)(2), (b)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–549.) 

CODIFICATION 

‘‘Section 220506 of title 36’’ substituted in subsec. (b) 

for ‘‘section 110 of the Act entitled ‘An Act to incor-

porate the United States Olympic Association’, ap-

proved September 21, 1950 (36 U.S.C. 380)’’, on authority 

of Pub. L. 105–225, § 5(b), Aug. 12, 1998, 112 Stat. 1499, the 

first section of which enacted Title 36, Patriotic and 

National Observances, Ceremonies, and Organizations. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, §§ 16, 19, 33 Stat. 728, 729; 

Mar. 19, 1920, ch. 104, § 4, 41 Stat. 534. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–113, § 1000(a)(9) [title III, 

§ 3003(a)(2)], inserted ‘‘, (c), or (d)’’ after ‘‘section 

1125(a)’’ in first sentence. 

Pub. L. 106–43 substituted ‘‘a violation under section 

1125(a) of this title, or a willful violation under section 

1125(c) of this title,’’ for ‘‘or a violation under section 

1125(a) of this title,’’ in first sentence. 

Subsec. (d). Pub. L. 106–113, § 1000(a)(9) [title III, 

§ 3003(b)], added subsec. (d). 

1996—Subsec. (c). Pub. L. 104–153 added subsec. (c). 

1988—Subsec. (a). Pub. L. 100–667 inserted ‘‘, or a vio-

lation under section 1125(a) of this title,’’ after ‘‘Office’’ 

in first sentence. 

1986—Subsec. (b). Pub. L. 99–514 substituted ‘‘Internal 

Revenue Code of 1986’’ for ‘‘Internal Revenue Code of 

1954’’, which for purposes of codification was translated 

as ‘‘title 26’’ thus requiring no change in text. 

1984—Pub. L. 98–473 designated existing provisions as 

subsec. (a) and added subsec. (b). 

1975—Pub. L. 93–600 inserted provisions relating to 

awarding of attorney fees in exceptional cases. 

Pub. L. 93–596 substituted ‘‘Patent and Trademark Of-

fice’’ for ‘‘Patent Office’’. 

1962—Pub. L. 87–772 substituted ‘‘1114’’ for 

‘‘1113(1)(b)’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–113, div. B, § 1000(a)(9) [title III, § 3010], 

Nov. 29, 1999, 113 Stat. 1536, 1501A–552, provided that: 

‘‘Sections 3002(a), 3003, 3004, 3005, and 3008 of this title 

[amending this section and sections 1114, 1116, 1125, and 

1127 of this title, and enacting provisions set out as a 

note under section 1051 of this title] shall apply to all 

domain names registered before, on, or after the date of 

the enactment of this Act [Nov. 29, 1999], except that 

damages under subsection (a) or (d) of section 35 of the 

Trademark Act of 1946 (15 U.S.C. 1117), as amended by 

section 3003 of this title, shall not be available with re-

spect to the registration, trafficking, or use of a do-

main name that occurs before the date of the enact-

ment of this Act.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENTS 

Amendment by Pub. L. 93–600 effective Jan. 2, 1975, 

but not to affect any suit, proceeding, or appeal then 

pending, see section 4 of Pub. L. 93–600, set out as a 

note under section 1063 of this title. 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1122, 1125 of this 

title. 

§ 1118. Destruction of infringing articles 

In any action arising under this chapter, in 
which a violation of any right of the registrant 
of a mark registered in the Patent and Trade-
mark Office, a violation under section 1125(a) of 
this title, or a willful violation under section 
1125(c) of this title, shall have been established, 
the court may order that all labels, signs, 
prints, packages, wrappers, receptacles, and ad-
vertisements in the possession of the defendant, 
bearing the registered mark or, in the case of a 
violation of section 1125(a) of this title or a will-
ful violation under section 1125(c) of this title, 
the word, term, name, symbol, device, combina-
tion thereof, designation, description, or rep-
resentation that is the subject of the violation, 
or any reproduction, counterfeit, copy, or color-
able imitation thereof, and all plates, molds, 
matrices, and other means of making the same, 
shall be delivered up and destroyed. The party 
seeking an order under this section for destruc-
tion of articles seized under section 1116(d) of 
this title shall give ten days’ notice to the 
United States attorney for the judicial district 
in which such order is sought (unless good cause 
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is shown for lesser notice) and such United 
States attorney may, if such destruction may 
affect evidence of an offense against the United 
States, seek a hearing on such destruction or 
participate in any hearing otherwise to be held 
with respect to such destruction. 

(July 5, 1946, ch. 540, title VI, § 36, 60 Stat. 440; 
Pub. L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. 
L. 98–473, title II, § 1503(3), Oct. 12, 1984, 98 Stat. 
2182; Pub. L. 100–667, title I, § 130, Nov. 16, 1988, 
102 Stat. 3945; Pub. L. 106–43, § 3(c), Aug. 5, 1999, 
113 Stat. 219.) 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 20, 33 Stat. 729; Mar. 3, 

1911, ch. 231, § 291, 36 Stat. 1167; June 25, 1936, ch. 804, 49 

Stat. 1921. 

AMENDMENTS 

1999—Pub. L. 106–43, in first sentence, substituted ‘‘a 

violation under section 1125(a) of this title, or a willful 

violation under section 1125(c) of this title,’’ for ‘‘or a 

violation under section 1125(a) of this title,’’ and in-

serted ‘‘or a willful violation under section 1125(c) of 

this title’’ before ‘‘, the word,’’. 
1988—Pub. L. 100–667 inserted in first sentence ‘‘, or a 

violation under section 1125(a) of this title,’’ after ‘‘Of-

fice’’ and ‘‘or, in the case of a violation of section 

1125(a) of this title, the word, term, name, symbol, de-

vice, combination thereof, designation, description, or 

representation that is the subject of the violation,’’ 

after ‘‘registered mark’’. 
1984—Pub. L. 98–473 inserted ‘‘The party seeking an 

order under this section for destruction of articles 

seized under section 1116(d) of this title shall give ten 

days’ notice to the United States attorney for the judi-

cial district in which such order is sought (unless good 

cause is shown for lesser notice) and such United States 

attorney may, if such destruction may affect evidence 

of an offense against the United States, seek a hearing 

on such destruction or participate in any hearing 

otherwise to be held with respect to such destruction.’’ 
1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1122, 1125 of this 

title. 

§ 1119. Power of court over registration 

In any action involving a registered mark the 
court may determine the right to registration, 

order the cancelation of registrations, in whole 
or in part, restore canceled registrations, and 
otherwise rectify the register with respect to 
the registrations of any party to the action. De-
crees and orders shall be certified by the court 
to the Director, who shall make appropriate 
entry upon the records of the Patent and Trade-
mark Office, and shall be controlled thereby. 

(July 5, 1946, ch. 540, title VI, § 37, 60 Stat. 440; 
Pub. L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. 
L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 22, 33 Stat. 729. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’. 
1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1122 of this title. 

§ 1120. Civil liability for false or fraudulent reg-
istration 

Any person who shall procure registration in 
the Patent and Trademark Office of a mark by 
a false or fraudulent declaration or representa-
tion, oral or in writing, or by any false means, 
shall be liable in a civil action by any person in-
jured thereby for any damages sustained in con-
sequence thereof. 

(July 5, 1946, ch. 540, title VI, § 38, 60 Stat. 440; 
Pub. L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 25, 33 Stat. 730. 

AMENDMENTS 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 



Page 978 TITLE 15—COMMERCE AND TRADE § 1121 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1122 of this title. 

§ 1121. Jurisdiction of Federal courts; State and 
local requirements that registered trade-
marks be altered or displayed differently; 
prohibition 

(a) The district and territorial courts of the 
United States shall have original jurisdiction 
and the courts of appeal of the United States 
(other than the United States Court of Appeals 
for the Federal Circuit) shall have appellate ju-
risdiction, of all actions arising under this chap-
ter, without regard to the amount in con-
troversy or to diversity or lack of diversity of 
the citizenship of the parties. 

(b) No State or other jurisdiction of the 
United States or any political subdivision or 
any agency thereof may require alteration of a 
registered mark, or require that additional 
trademarks, service marks, trade names, or cor-
porate names that may be associated with or in-
corporated into the registered mark be dis-
played in the mark in a manner differing from 
the display of such additional trademarks, serv-
ice marks, trade names, or corporate names con-
templated by the registered mark as exhibited 
in the certificate of registration issued by the 
United States Patent and Trademark Office. 

(July 5, 1946, ch. 540, title VI, § 39, formerly §§ 39 
and 39a, 60 Stat. 440; Pub. L. 97–164, title I, § 148, 
Apr. 2, 1982, 96 Stat. 46; Pub. L. 97–296, Oct. 12, 
1982, 96 Stat. 1316; Pub. L. 100–667, title I, § 131, 
Nov. 16, 1988, 102 Stat. 3946; Pub. L. 105–330, title 
II, § 201(a)(10), Oct. 30, 1998, 112 Stat. 3070.) 

CODIFICATION 

Pub. L. 100–667, § 131(b)(1), transferred section 39a of 

act July 5, 1946, which was classified to section 1121a of 

this title, to subsec. (b) of this section. 
In subsec. (a), the words ‘‘and the United States 

Court of Appeals for the District of Columbia’’ follow-

ing ‘‘the Courts of Appeal of the United States’’ have 

been deleted as superfluous in view of section 41 of 

Title 28, Judiciary and Judicial Procedure, which in-

cludes the District of Columbia within the eleven judi-

cial circuits of the United States. The word ‘‘and’’ has 

been inserted preceding ‘‘the courts of appeal of the 

United States’’ to preserve the conjunctive sense of the 

sentence. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 17, 33 Stat. 728; Mar. 3, 

1911, ch. 231, § 291, 36 Stat. 1167; June 7, 1934, ch. 426, 48 

Stat. 926; June 25, 1936, ch. 804, 49 Stat. 1921. 

AMENDMENTS 

1998—Subsec. (a). Pub. L. 105–330 substituted ‘‘courts’’ 

for ‘‘circuit courts’’ before ‘‘of appeal of the United 

States’’. 

1988—Subsec. (a). Pub. L. 100–667, § 131(a), designated 

existing provisions as subsec. (a). 

Subsec. (b). Pub. L. 100–667, § 131(b), redesignated sec-

tion 1121a of this title as subsec. (b) of this section and 

substituted ‘‘service marks’’ for ‘‘servicemarks’’ in two 

places. 

1982—Pub. L. 97–164 inserted ‘‘(other than the United 

States Court of Appeals for the Federal Circuit)’’. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–164 effective Oct. 1, 1982, 

see section 402 of Pub. L. 97–164, set out as a note under 

section 171 of Title 28, Judiciary and Judicial Proce-

dure. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

§ 1121a. Transferred 

CODIFICATION 

Section, act July 5, 1946, ch. 540, title VI, § 39a, as 

added Oct. 12, 1982, Pub. L. 97–296, 96 Stat. 1316, which 

prohibited State and local requirements that registered 

trademarks be altered or displayed differently, was 

transferred to subsec. (b) of section 39 of act July 5, 

1946, by section 131(b)(1) of Pub. L. 100–667 and is classi-

fied to section 1121(b) of this title. 

§ 1122. Liability of United States and States, and 
instrumentalities and officials thereof 

(a) Waiver of sovereign immunity by the United 
States 

The United States, all agencies and instru-
mentalities thereof, and all individuals, firms, 
corporations, other persons acting for the 
United States and with the authorization and 
consent of the United States, shall not be im-
mune from suit in Federal or State court by any 
person, including any governmental or non-
governmental entity, for any violation under 
this chapter. 

(b) Waiver of sovereign immunity by States 

Any State, instrumentality of a State or any 
officer or employee of a State or instrumental-
ity of a State acting in his or her official capac-
ity, shall not be immune, under the eleventh 
amendment of the Constitution of the United 
States or under any other doctrine of sovereign 
immunity, from suit in Federal court by any 
person, including any governmental or non-
governmental entity for any violation under 
this chapter. 

(c) Remedies 

In a suit described in subsection (a) or (b) of 
this section for a violation described therein, 
remedies (including remedies both at law and in 
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equity) are available for the violation to the 
same extent as such remedies are available for 
such a violation in a suit against any person 
other than the United States or any agency or 
instrumentality thereof, or any individual, firm, 
corporation, or other person acting for the 
United States and with authorization and con-
sent of the United States, or a State, instrumen-
tality of a State, or officer or employee of a 
State or instrumentality of a State acting in his 
or her official capacity. Such remedies include 
injunctive relief under section 1116 of this title, 
actual damages, profits, costs and attorney’s 
fees under section 1117 of this title, destruction 
of infringing articles under section 1118 of this 
title, the remedies provided for under sections 
1114, 1119, 1120, 1124 and 1125 of this title, and for 
any other remedies provided under this chapter. 

(July 5, 1946, ch. 540, title VI, § 40, as added Pub. 
L. 102–542, § 3(b), Oct. 27, 1992, 106 Stat. 3567; 
amended Pub. L. 106–43, § 4(b), Aug. 5, 1999, 113 
Stat. 219.) 

PRIOR PROVISIONS 

A prior section 1122, act July 5, 1946, ch. 540, title VI, 

§ 40, 60 Stat. 440, related to review of cases by the Su-

preme Court, prior to repeal by act May 24, 1949, ch. 139, 

§ 142, 63 Stat. 109. See section 1254 of Title 28, Judiciary 

and Judicial Procedure. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–43, § 4(b)(2), added sub-

sec. (a). Former subsec. (a) redesignated (b). 

Subsec. (b). Pub. L. 106–43, § 4(b)(1), (2), redesignated 

subsec. (a) as (b) and inserted heading. Former subsec. 

(b) redesignated (c). 

Subsec. (c). Pub. L. 106–43, § 4(b)(1), (3), redesignated 

subsec. (b) as (c) and in first sentence substituted ‘‘sub-

section (a) or (b) of this section for a violation de-

scribed therein’’ for ‘‘subsection (a) of this section for 

a violation described in that subsection’’ and inserted 

‘‘the United States or any agency or instrumentality 

thereof, or any individual, firm, corporation, or other 

person acting for the United States and with authoriza-

tion and consent of the United States, or’’ after ‘‘other 

than’’. 

EFFECTIVE DATE 

Section effective with respect to violations that 

occur on or after Oct. 27, 1992, see section 4 of Pub. L. 

102–542, set out as an Effective Date of 1992 Amendment 

note under section 1114 of this title. 

§ 1123. Rules and regulations for conduct of pro-
ceedings in Patent and Trademark Office 

The Director shall make rules and regulations, 
not inconsistent with law, for the conduct of 
proceedings in the Patent and Trademark Office 
under this chapter. 

(July 5, 1946, ch. 540, title VI, § 41, 60 Stat. 440; 
Pub. L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. 
L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 26, 33 Stat. 730. 

AMENDMENTS 

1999—Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’. 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-

mark Office’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5, of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

§ 1124. Importation of goods bearing infringing 
marks or names forbidden 

Except as provided in subsection (d) of section 
1526 of title 19, no article of imported merchan-
dise which shall copy or simulate the name of 
any domestic manufacture, or manufacturer, or 
trader, or of any manufacturer or trader located 
in any foreign country which, by treaty, conven-
tion, or law affords similar privileges to citizens 
of the United States, or which shall copy or sim-
ulate a trademark registered in accordance with 
the provisions of this chapter or shall bear a 
name or mark calculated to induce the public to 
believe that the article is manufactured in the 
United States, or that it is manufactured in any 
foreign country or locality other than the coun-
try or locality in which it is in fact manufac-
tured, shall be admitted to entry at any custom-
house of the United States; and, in order to aid 
the officers of the customs in enforcing this pro-
hibition, any domestic manufacturer or trader, 
and any foreign manufacturer or trader, who is 
entitled under the provisions of a treaty, con-
vention, declaration, or agreement between the 
United States and any foreign country to the ad-
vantages afforded by law to citizens of the 
United States in respect to trademarks and 
commercial names, may require his name and 
residence, and the name of the locality in which 
his goods are manufactured, and a copy of the 
certificate of registration of his trademark, is-
sued in accordance with the provisions of this 
chapter, to be recorded in books which shall be 
kept for this purpose in the Department of the 
Treasury, under such regulations as the Sec-
retary of the Treasury shall prescribe, and may 
furnish to the Department facsimiles of his 
name, the name of the locality in which his 
goods are manufactured, or of his registered 
trademark, and thereupon the Secretary of the 
Treasury shall cause one or more copies of the 
same to be transmitted to each collector or 
other proper officer of customs. 

(July 5, 1946, ch. 540, title VII, § 42, 60 Stat. 440; 
Pub. L. 95–410, title II, § 211(b), Oct. 3, 1978, 92 
Stat. 903; Pub. L. 105–330, title II, § 201(a)(11), (12), 
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Oct. 30, 1998, 112 Stat. 3070; Pub. L. 106–43, § 6(b), 
Aug. 5, 1999, 113 Stat. 220.) 

PRIOR PROVISIONS 

Act Feb. 20, 1905, ch. 592, § 27, 33 Stat. 730. 

AMENDMENTS 

1999—Pub. L. 106–43 substituted ‘‘trademarks’’ for 

‘‘trade-marks’’. 

1998—Pub. L. 105–330, § 201(a)(11), substituted ‘‘name of 

any domestic’’ for ‘‘name of the any domestic’’. 

Pub. L. 105–330, § 201(a)(12), substituted ‘‘trademark’’ 

for ‘‘trade-mark’’ wherever appearing. 

1978—Pub. L. 95–410 substituted ‘‘Except as provided 

in subsection (d) of section 1526 of title 19, no article’’ 

for ‘‘No article’’. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or proceed-

ing before the United States Patent and Trademark Of-

fice commenced on or after such date relating to the 

registration of a mark, see section 201(b) of Pub. L. 

105–330, set out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

Offices of collector of customs, comptroller of cus-

toms, surveyor of customs, and appraiser of merchan-

dise of Bureau of Customs of Department of the Treas-

ury to which appointments were required to be made by 

President with advice and consent of Senate ordered 

abolished, with such offices to be terminated not later 

than Dec. 31, 1966, by Reorg. Plan No. 1 of 1965, eff. May 

25, 1965, 30 F.R. 7035, 79 Stat. 1317, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. Functions of offices eliminated were already vested 

in Secretary of the Treasury by Reorg. Plan No. 26 of 

1950, eff. July 31, 1950, 15 F.R. 4935, 64 Stat. 1280, set out 

in the Appendix to Title 5. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1094, 1122 of this 

title; title 19 sections 1484, 1526, 1595a; title 48 section 

1643. 

§ 1125. False designations of origin, false descrip-
tions, and dilution forbidden 

(a) Civil action 

(1) Any person who, on or in connection with 
any goods or services, or any container for 
goods, uses in commerce any word, term, name, 
symbol, or device, or any combination thereof, 
or any false designation of origin, false or mis-
leading description of fact, or false or mislead-
ing representation of fact, which— 

(A) is likely to cause confusion, or to cause 
mistake, or to deceive as to the affiliation, 
connection, or association of such person with 
another person, or as to the origin, sponsor-
ship, or approval of his or her goods, services, 
or commercial activities by another person, or 

(B) in commercial advertising or promotion, 
misrepresents the nature, characteristics, 
qualities, or geographic origin of his or her or 
another person’s goods, services, or commer-
cial activities, 

shall be liable in a civil action by any person 
who believes that he or she is or is likely to be 
damaged by such act. 

(2) As used in this subsection, the term ‘‘any 
person’’ includes any State, instrumentality of a 
State or employee of a State or instrumentality 
of a State acting in his or her official capacity. 
Any State, and any such instrumentality, offi-
cer, or employee, shall be subject to the provi-
sions of this chapter in the same manner and to 
the same extent as any nongovernmental entity. 

(3) In a civil action for trade dress infringe-
ment under this chapter for trade dress not reg-
istered on the principal register, the person who 
asserts trade dress protection has the burden of 
proving that the matter sought to be protected 
is not functional. 

(b) Importation 

Any goods marked or labeled in contravention 
of the provisions of this section shall not be im-
ported into the United States or admitted to 
entry at any customhouse of the United States. 
The owner, importer, or consignee of goods re-
fused entry at any customhouse under this sec-
tion may have any recourse by protest or appeal 
that is given under the customs revenue laws or 
may have the remedy given by this chapter in 
cases involving goods refused entry or seized. 

(c) Remedies for dilution of famous marks 

(1) The owner of a famous mark shall be enti-
tled, subject to the principles of equity and upon 
such terms as the court deems reasonable, to an 
injunction against another person’s commercial 
use in commerce of a mark or trade name, if 
such use begins after the mark has become fa-
mous and causes dilution of the distinctive qual-
ity of the mark, and to obtain such other relief 
as is provided in this subsection. In determining 
whether a mark is distinctive and famous, a 
court may consider factors such as, but not lim-
ited to— 

(A) the degree of inherent or acquired dis-
tinctiveness of the mark; 

(B) the duration and extent of use of the 
mark in connection with the goods or services 
with which the mark is used; 

(C) the duration and extent of advertising 
and publicity of the mark; 

(D) the geographical extent of the trading 
area in which the mark is used; 

(E) the channels of trade for the goods or 
services with which the mark is used; 

(F) the degree of recognition of the mark in 
the trading areas and channels of trade used 
by the marks’ owner and the person against 
whom the injunction is sought; 

(G) the nature and extent of use of the same 
or similar marks by third parties; and 

(H) whether the mark was registered under 
the Act of March 3, 1881, or the Act of Feb-
ruary 20, 1905, or on the principal register. 

(2) In an action brought under this subsection, 
the owner of the famous mark shall be entitled 
only to injunctive relief as set forth in section 
1116 of this title unless the person against whom 
the injunction is sought willfully intended to 
trade on the owner’s reputation or to cause dilu-
tion of the famous mark. If such willful intent 
is proven, the owner of the famous mark shall 
also be entitled to the remedies set forth in sec-
tions 1117(a) and 1118 of this title, subject to the 
discretion of the court and the principles of eq-
uity. 
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(3) The ownership by a person of a valid reg-
istration under the Act of March 3, 1881, or the 
Act of February 20, 1905, or on the principal reg-
ister shall be a complete bar to an action 
against that person, with respect to that mark, 
that is brought by another person under the 
common law or a statute of a State and that 
seeks to prevent dilution of the distinctiveness 
of a mark, label, or form of advertisement. 

(4) The following shall not be actionable under 
this section: 

(A) Fair use of a famous mark by another 
person in comparative commercial advertising 
or promotion to identify the competing goods 
or services of the owner of the famous mark. 

(B) Noncommercial use of a mark. 
(C) All forms of news reporting and news 

commentary. 

(d) Cyberpiracy prevention 

(1)(A) A person shall be liable in a civil action 
by the owner of a mark, including a personal 
name which is protected as a mark under this 
section, if, without regard to the goods or serv-
ices of the parties, that person— 

(i) has a bad faith intent to profit from that 
mark, including a personal name which is pro-
tected as a mark under this section; and 

(ii) registers, traffics in, or uses a domain 
name that— 

(I) in the case of a mark that is distinctive 
at the time of registration of the domain 
name, is identical or confusingly similar to 
that mark; 

(II) in the case of a famous mark that is 
famous at the time of registration of the do-
main name, is identical or confusingly simi-
lar to or dilutive of that mark; or 

(III) is a trademark, word, or name pro-
tected by reason of section 706 of title 18 or 
section 220506 of title 36. 

(B)(i) In determining whether a person has a 
bad faith intent described under subparagraph 
(A), a court may consider factors such as, but 
not limited to— 

(I) the trademark or other intellectual prop-
erty rights of the person, if any, in the domain 
name; 

(II) the extent to which the domain name 
consists of the legal name of the person or a 
name that is otherwise commonly used to 
identify that person; 

(III) the person’s prior use, if any, of the do-
main name in connection with the bona fide 
offering of any goods or services; 

(IV) the person’s bona fide noncommercial or 
fair use of the mark in a site accessible under 
the domain name; 

(V) the person’s intent to divert consumers 
from the mark owner’s online location to a 
site accessible under the domain name that 
could harm the goodwill represented by the 
mark, either for commercial gain or with the 
intent to tarnish or disparage the mark, by 
creating a likelihood of confusion as to the 
source, sponsorship, affiliation, or endorse-
ment of the site; 

(VI) the person’s offer to transfer, sell, or 
otherwise assign the domain name to the 
mark owner or any third party for financial 
gain without having used, or having an intent 

to use, the domain name in the bona fide offer-
ing of any goods or services, or the person’s 
prior conduct indicating a pattern of such con-
duct; 

(VII) the person’s provision of material and 
misleading false contact information when ap-
plying for the registration of the domain 
name, the person’s intentional failure to 
maintain accurate contact information, or the 
person’s prior conduct indicating a pattern of 
such conduct; 

(VIII) the person’s registration or acquisi-
tion of multiple domain names which the per-
son knows are identical or confusingly similar 
to marks of others that are distinctive at the 
time of registration of such domain names, or 
dilutive of famous marks of others that are fa-
mous at the time of registration of such do-
main names, without regard to the goods or 
services of the parties; and 

(IX) the extent to which the mark incor-
porated in the person’s domain name registra-
tion is or is not distinctive and famous within 
the meaning of subsection (c)(1) of this sec-
tion. 

(ii) Bad faith intent described under subpara-
graph (A) shall not be found in any case in which 
the court determines that the person believed 
and had reasonable grounds to believe that the 
use of the domain name was a fair use or other-
wise lawful. 

(C) In any civil action involving the registra-
tion, trafficking, or use of a domain name under 
this paragraph, a court may order the forfeiture 
or cancellation of the domain name or the trans-
fer of the domain name to the owner of the 
mark. 

(D) A person shall be liable for using a domain 
name under subparagraph (A) only if that person 
is the domain name registrant or that reg-
istrant’s authorized licensee. 

(E) As used in this paragraph, the term ‘‘traf-
fics in’’ refers to transactions that include, but 
are not limited to, sales, purchases, loans, 
pledges, licenses, exchanges of currency, and 
any other transfer for consideration or receipt 
in exchange for consideration. 

(2)(A) The owner of a mark may file an in rem 
civil action against a domain name in the judi-
cial district in which the domain name reg-
istrar, domain name registry, or other domain 
name authority that registered or assigned the 
domain name is located if— 

(i) the domain name violates any right of 
the owner of a mark registered in the Patent 
and Trademark Office, or protected under sub-
section (a) or (c) of this section; and 

(ii) the court finds that the owner— 
(I) is not able to obtain in personam juris-

diction over a person who would have been a 
defendant in a civil action under paragraph 
(1); or 

(II) through due diligence was not able to 
find a person who would have been a defend-
ant in a civil action under paragraph (1) by— 

(aa) sending a notice of the alleged viola-
tion and intent to proceed under this para-
graph to the registrant of the domain 
name at the postal and e-mail address pro-
vided by the registrant to the registrar; 
and 
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(bb) publishing notice of the action as 
the court may direct promptly after filing 
the action. 

(B) The actions under subparagraph (A)(ii) 
shall constitute service of process. 

(C) In an in rem action under this paragraph, 
a domain name shall be deemed to have its situs 
in the judicial district in which— 

(i) the domain name registrar, registry, or 
other domain name authority that registered 
or assigned the domain name is located; or 

(ii) documents sufficient to establish control 
and authority regarding the disposition of the 
registration and use of the domain name are 
deposited with the court. 

(D)(i) The remedies in an in rem action under 
this paragraph shall be limited to a court order 
for the forfeiture or cancellation of the domain 
name or the transfer of the domain name to the 
owner of the mark. Upon receipt of written noti-
fication of a filed, stamped copy of a complaint 
filed by the owner of a mark in a United States 
district court under this paragraph, the domain 
name registrar, domain name registry, or other 
domain name authority shall— 

(I) expeditiously deposit with the court doc-
uments sufficient to establish the court’s con-
trol and authority regarding the disposition of 
the registration and use of the domain name 
to the court; and 

(II) not transfer, suspend, or otherwise mod-
ify the domain name during the pendency of 
the action, except upon order of the court. 

(ii) The domain name registrar or registry or 
other domain name authority shall not be liable 
for injunctive or monetary relief under this 
paragraph except in the case of bad faith or 
reckless disregard, which includes a willful fail-
ure to comply with any such court order. 

(3) The civil action established under para-
graph (1) and the in rem action established 
under paragraph (2), and any remedy available 
under either such action, shall be in addition to 
any other civil action or remedy otherwise ap-
plicable. 

(4) The in rem jurisdiction established under 
paragraph (2) shall be in addition to any other 
jurisdiction that otherwise exists, whether in 
rem or in personam. 

(July 5, 1946, ch. 540, title VIII, § 43, 60 Stat. 441; 
Pub. L. 100–667, title I, § 132, Nov. 16, 1988, 102 
Stat. 3946; Pub. L. 102–542, § 3(c), Oct. 27, 1992, 106 
Stat. 3568; Pub. L. 104–98, § 3(a), Jan. 16, 1996, 109 
Stat. 985; Pub. L. 106–43, §§ 3(a)(2), 5, Aug. 5, 1999, 
113 Stat. 219, 220; Pub. L. 106–113, div. B, 
§ 1000(a)(9) [title III, § 3002(a)], Nov. 29, 1999, 113 
Stat. 1536, 1501A–545.) 

REFERENCES IN TEXT 

Acts March 3, 1881, and February 20, 1905, referred to 

in subsec. (c)(1)(H), (3), are acts Mar. 3, 1881, ch. 138, 21 

Stat. 502, and Feb. 20, 1905, ch. 592, 33 Stat. 724, which 

were repealed insofar as inconsistent with this chapter 

by act July 5, 1946, ch. 540, § 46(a), 60 Stat. 444. Act Feb. 

20, 1905, was classified to sections 81 to 109 of this title. 

PRIOR PROVISIONS 

Act Mar. 19, 1920, ch. 104, § 3, 41 Stat. 534. 

AMENDMENTS 

1999—Subsec. (a)(3). Pub. L. 106–43, § 5, added par. (3). 

Subsec. (c)(2). Pub. L. 106–43, § 3(a)(2), inserted ‘‘as set 

forth in section 1116 of this title’’ after ‘‘relief’’ in first 

sentence. 

Subsec. (d). Pub. L. 106–113 added subsec. (d). 

1996—Subsec. (c). Pub. L. 104–98 added subsec. (c). 

1992—Subsec. (a). Pub. L. 102–542 designated existing 

provisions as par. (1), redesignated former pars. (1) and 

(2) as subpars. (A) and (B), respectively, and added par. 

(2). 

1988—Subsec. (a). Pub. L. 100–667 amended subsec. (a) 

generally. Prior to amendment, subsec. (a) read as fol-

lows: ‘‘Any person who shall affix, apply, or annex, or 

use in connection with any goods or services, or any 

container or containers for goods, a false designation of 

origin, or any false description or representation, in-

cluding words or other symbols tending falsely to de-

scribe or represent the same, and shall cause such 

goods or services to enter into commerce, and any per-

son who shall with knowledge of the falsity of such des-

ignation of origin or description or representation 

cause or procure the same to be transported or used in 

commerce or deliver the same to any carrier to be 

transported or used, shall be liable to a civil action by 

any person doing business in the locality falsely indi-

cated as that of origin or in the region in which said lo-

cality is situated, or by any person who believes that 

he is or is likely to be damaged by the use of any such 

false description or representation.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 applicable to all do-

main names registered before, on, or after Nov. 29, 1999, 

see section 1000(a)(9) [title III, § 3010] of Pub. L. 106–113, 

set out as a note under section 1117 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 5 of Pub. L. 104–98 provided that: ‘‘This Act 

[amending this section and section 1127 of this title and 

enacting provisions set out as a note under section 1051 

of this title] and the amendments made by this Act 

shall take effect on the date of the enactment of this 

Act [Jan. 16, 1996].’’ 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–542 effective with respect 

to violations that occur on or after Oct. 27, 1992, see 

section 4 of Pub. L. 102–542, set out as a note under sec-

tion 1114 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

STUDY ON ABUSIVE DOMAIN NAME REGISTRATIONS 

INVOLVING PERSONAL NAMES 

Pub. L. 106–113, div. B, § 1000(a)(9) [title III, § 3006], 

Nov. 29, 1999, 113 Stat. 1536, 1501A–550, provided that: 

‘‘(a) IN GENERAL.—Not later than 180 days after the 

date of the enactment of this Act [Nov. 29, 1999], the 

Secretary of Commerce, in consultation with the Pat-

ent and Trademark Office and the Federal Election 

Commission, shall conduct a study and report to Con-

gress with recommendations on guidelines and proce-

dures for resolving disputes involving the registration 

or use by a person of a domain name that includes the 

personal name of another person, in whole or in part, 

or a name confusingly similar thereto, including con-

sideration of and recommendations for— 

‘‘(1) protecting personal names from registration by 

another person as a second level domain name for 

purposes of selling or otherwise transferring such do-
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main name to such other person or any third party 

for financial gain; 

‘‘(2) protecting individuals from bad faith uses of 

their personal names as second level domain names 

by others with malicious intent to harm the reputa-

tion of the individual or the goodwill associated with 

that individual’s name; 

‘‘(3) protecting consumers from the registration and 

use of domain names that include personal names in 

the second level domain in manners which are in-

tended or are likely to confuse or deceive the public 

as to the affiliation, connection, or association of the 

domain name registrant, or a site accessible under 

the domain name, with such other person, or as to 

the origin, sponsorship, or approval of the goods, 

services, or commercial activities of the domain 

name registrant; 

‘‘(4) protecting the public from registration of do-

main names that include the personal names of gov-

ernment officials, official candidates, and potential 

official candidates for Federal, State, or local politi-

cal office in the United States, and the use of such 

domain names in a manner that disrupts the elec-

toral process or the public’s ability to access accu-

rate and reliable information regarding such individ-

uals; 

‘‘(5) existing remedies, whether under State law or 

otherwise, and the extent to which such remedies are 

sufficient to address the considerations described in 

paragraphs (1) through (4); and 

‘‘(6) the guidelines, procedures, and policies of the 

Internet Corporation for Assigned Names and Num-

bers and the extent to which they address the consid-

erations described in paragraphs (1) through (4). 

‘‘(b) GUIDELINES AND PROCEDURES.—The Secretary of 

Commerce shall, under its Memorandum of Under-

standing with the Internet Corporation for Assigned 

Names and Numbers, collaborate to develop guidelines 

and procedures for resolving disputes involving the reg-

istration or use by a person of a domain name that in-

cludes the personal name of another person, in whole or 

in part, or a name confusingly similar thereto.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1052, 1063, 1064, 

1092, 1114, 1116, 1117, 1118, 1122 of this title; title 16 sec-

tion 470a; title 19 section 1595a. 

§ 1126. International conventions 

(a) Register of marks communicated by inter-
national bureaus 

The Director shall keep a register of all marks 
communicated to him by the international bu-
reaus provided for by the conventions for the 
protection of industrial property, trademarks, 
trade and commercial names, and the repression 
of unfair competition to which the United 
States is or may become a party, and upon the 
payment of the fees required by such conven-
tions and the fees required in this chapter may 
place the marks so communicated upon such 
register. This register shall show a facsimile of 
the mark or trade or commercial name; the 
name, citizenship, and address of the registrant; 
the number, date, and place of the first registra-
tion of the mark, including the dates on which 
application for such registration was filed and 
granted and the term of such registration; a list 
of goods or services to which the mark is applied 
as shown by the registration in the country of 
origin, and such other data as may be useful 
concerning the mark. This register shall be a 
continuation of the register provided in section 
1(a) of the Act of March 19, 1920. 

(b) Benefits of section to persons whose country 
of origin is party to convention or treaty 

Any person whose country of origin is a party 
to any convention or treaty relating to trade-
marks, trade or commercial names, or the re-
pression of unfair competition, to which the 
United States is also a party, or extends recip-
rocal rights to nationals of the United States by 
law, shall be entitled to the benefits of this sec-
tion under the conditions expressed herein to 
the extent necessary to give effect to any provi-
sion of such convention, treaty or reciprocal 
law, in addition to the rights to which any 
owner of a mark is otherwise entitled by this 
chapter. 

(c) Prior registration in country of origin; coun-
try of origin defined 

No registration of a mark in the United States 
by a person described in subsection (b) of this 
section shall be granted until such mark has 
been registered in the country of origin of the 
applicant, unless the applicant alleges use in 
commerce. 

For the purposes of this section, the country 
of origin of the applicant is the country in 
which he has a bona fide and effective industrial 
or commercial establishment, or if he has not 
such an establishment the country in which he 
is domiciled, or if he has not a domicile in any 
of the countries described in subsection (b) of 
this section, the country of which he is a na-
tional. 

(d) Right of priority 

An application for registration of a mark 
under section 1051, 1053, 1054, or 1091 of this title 
or under subsection (e) of this section, filed by 
a person described in subsection (b) of this sec-
tion who has previously duly filed an applica-
tion for registration of the same mark in one of 
the countries described in subsection (b) of this 
section shall be accorded the same force and ef-
fect as would be accorded to the same applica-
tion if filed in the United States on the same 
date on which the application was first filed in 
such foreign country: Provided, That— 

(1) the application in the United States is 
filed within six months from the date on 
which the application was first filed in the for-
eign country; 

(2) the application conforms as nearly as 
practicable to the requirements of this chap-
ter, including a statement that the applicant 
has a bona fide intention to use the mark in 
commerce; 

(3) the rights acquired by third parties be-
fore the date of the filing of the first applica-
tion in the foreign country shall in no way be 
affected by a registration obtained on an ap-
plication filed under this subsection; 

(4) nothing in this subsection shall entitle 
the owner of a registration granted under this 
section to sue for acts committed prior to the 
date on which his mark was registered in this 
country unless the registration is based on use 
in commerce. 

In like manner and subject to the same condi-
tions and requirements, the right provided in 
this section may be based upon a subsequent 
regularly filed application in the same foreign 
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country, instead of the first filed foreign appli-
cation: Provided, That any foreign application 
filed prior to such subsequent application has 
been withdrawn, abandoned, or otherwise dis-
posed of, without having been laid open to pub-
lic inspection and without leaving any rights 
outstanding, and has not served, nor thereafter 
shall serve, as a basis for claiming a right of pri-
ority. 

(e) Registration on principal or supplemental 
register; copy of foreign registration 

A mark duly registered in the country of ori-
gin of the foreign applicant may be registered on 
the principal register if eligible, otherwise on 
the supplemental register in this chapter pro-
vided. Such applicant shall submit, within such 
time period as may be prescribed by the Direc-
tor, a certification or a certified copy of the reg-
istration in the country of origin of the appli-
cant. The application must state the applicant’s 
bona fide intention to use the mark in com-
merce, but use in commerce shall not be re-
quired prior to registration. 

(f) Domestic registration independent of foreign 
registration 

The registration of a mark under the provi-
sions of subsections (c), (d), and (e) of this sec-
tion by a person described in subsection (b) of 
this section shall be independent of the registra-
tion in the country of origin and the duration, 
validity, or transfer in the United States of such 
registration shall be governed by the provisions 
of this chapter. 

(g) Trade or commercial names of foreign nation-
als protected without registration 

Trade names or commercial names of persons 
described in subsection (b) of this section shall 
be protected without the obligation of filing or 
registration whether or not they form parts of 
marks. 

(h) Protection of foreign nationals against unfair 
competition 

Any person designated in subsection (b) of this 
section as entitled to the benefits and subject to 
the provisions of this chapter shall be entitled 
to effective protection against unfair competi-
tion, and the remedies provided in this chapter 
for infringement of marks shall be available so 
far as they may be appropriate in repressing 
acts of unfair competition. 

(i) Citizens or residents of United States entitled 
to benefits of section 

Citizens or residents of the United States shall 
have the same benefits as are granted by this 
section to persons described in subsection (b) of 
this section. 

(July 5, 1946, ch. 540, title IX, § 44, 60 Stat. 441; 
Pub. L. 87–333, § 2, Oct. 3, 1961, 75 Stat. 748; Pub. 
L. 87–772, § 20, Oct. 9, 1962, 76 Stat. 774; Pub. L. 
100–667, title I, § 133, Nov. 16, 1988, 102 Stat. 3946; 
Pub. L. 105–330, title I, § 108, Oct. 30, 1998, 112 
Stat. 3068; Pub. L. 106–43, § 6(b), Aug. 5, 1999, 113 
Stat. 220; Pub. L. 106–113, div. B, § 1000(a)(9) [title 
IV, § 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583.) 

REFERENCES IN TEXT 

Section 1(a) of the Act of March 19, 1920, referred to 

in subsec. (a), is section 1(a) of act Mar. 19, 1920, ch. 104, 

41 Stat. 533, which was classified to section 121(a) of 

this title, and repealed by act July 5, 1946, ch. 540, 

§ 46(a), 60 Stat. 444, insofar as inconsistent with this 

chapter. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, §§ 1, 2, 4, 33 Stat. 724, 725; 

May 4, 1906, ch. 2081, §§ 1, 3, 34 Stat. 168, 169; Feb. 18, 

1909, ch. 144, 35 Stat. 628; Mar. 19, 1920, ch. 104, §§ 1, 6, 41 

Stat. 533, 535; Apr. 11, 1930, ch. 132, § 4, 46 Stat. 155; June 

20, 1936, ch. 617, 49 Stat. 1539; June 10, 1938, ch. 332, §§ 1, 

2, 3, 52 Stat. 638, 639. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–113 substituted ‘‘Direc-

tor’’ for ‘‘Commissioner’’. 
Pub. L. 106–43 substituted ‘‘trademarks’’ for ‘‘trade- 

marks’’. 
Subsec. (e). Pub. L. 106–113 substituted ‘‘Director’’ for 

‘‘Commissioner’’. 
1998—Subsec. (d). Pub. L. 105–330, § 108(1)(A), in intro-

ductory provisions, substituted ‘‘or 1091 of this title or 

under subsection (e) of this section’’ for ‘‘1091 of this 

title, or subsection (e) of this section’’. 
Subsec. (d)(3), (4). Pub. L. 105–330, § 108(1)(B), made 

technical amendment to reference in original act which 

appears in text as reference to this subsection. 
Subsec. (e). Pub. L. 105–330, § 108(2), substituted ‘‘Such 

applicant shall submit, within such time period as may 

be prescribed by the Commissioner, a certification or a 

certified copy of the registration in the country of ori-

gin of the applicant’’ for ‘‘The application therefor 

shall be accompanied by a certification or a certified 

copy of the registration in the country of origin of the 

applicant’’. 
1988—Subsec. (a). Pub. L. 100–667, § 133(2), substituted 

‘‘required in this chapter’’ for ‘‘herein prescribed’’. 
Subsec. (c). Pub. L. 100–667, § 133(1), made technical 

amendment in two places to references in the original 

act to subsection (b) of this section, resulting in no 

change in text. 
Subsec. (d). Pub. L. 100–667, § 133(1), (3), (4), (5), in in-

troductory provisions, made technical amendment in 

two places to references in the original act to sub-

section (b) of this section, resulting in no change in 

text, and substituted ‘‘section 1051, 1053, 1054, or 1091 of 

this title, or subsection (e) of this section’’ for ‘‘sec-

tions 1051, 1052, 1053, 1054, or 1091 of this title’’, in par. 

(2), substituted ‘‘including a statement that the appli-

cant has a bona fide intention to use the mark in com-

merce’’ for ‘‘but use in commerce need not be alleged’’, 

and in par. (3), substituted ‘‘foreign’’ for ‘‘foreing’’. 
Subsec. (e). Pub. L. 100–667, § 133(6), inserted at end 

‘‘The application must state the applicant’s bona fide 

intention to use the mark in commerce, but use in 

commerce shall not be required prior to registration.’’ 
Subsec. (f). Pub. L. 100–667, § 133(1), (7), made technical 

amendment to references in the original act to sub-

sections (c), (d), and (e) of this section and to sub-

section (b) of this section, resulting in no change in 

text. 
Subsecs. (g) to (i). Pub. L. 100–667, § 133(1), (8), made 

technical amendment to references in the original act 

to subsection (b) of this section, resulting in no change 

in text. 
1962—Subsec. (b). Pub. L. 87–772 inserted ‘‘or extends 

reciprocal rights to nationals of the United States by 

law,’’ and substituted provisions requiring the person’s 

country of origin to be a party to any convention or 

treaty, for provisions which required such persons to be 

nationals of, domiciled in, or have a bona fide and ef-

fective business or commercial establishment in a for-

eign country which was a party to the International 

Convention for the Protection of Industrial Property, 

or the General Inter-American Convention for Trade 

Mark and Commercial Protection, or any other conven-

tion or treaty relating to trademarks, trade, or com-

mercial names. 
Subsec. (e). Pub. L. 87–772 inserted ‘‘certification or 

a’’ after ‘‘accompanied by a’’ and struck out ‘‘applica-

tion for or’’ before ‘‘registration’’. 
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1961—Subsec. (d). Pub. L. 87–333 inserted par. at end 

authorizing the right provided by this section to be 

based upon a subsequent application in the same for-

eign country, instead of the first application, provided 

that any foreign application filed prior to such subse-

quent one was withdrawn, or otherwise disposed of, 

without having been open to public inspection and 

without leaving any rights outstanding, nor any basis 

for claiming priority. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective on the date 

that is 1 year after Oct. 30, 1998, see section 110 of Pub. 

L. 105–330, set out as a note under section 1051 of this 

title. 
For provisions relating to applicability of amend-

ment by Pub. L. 105–330 to applications for registration 

of trademarks, see section 109(b) of Pub. L. 105–330, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1961 AMENDMENT 

Section 3 of Pub. L. 87–333 provided that: ‘‘This Act 

[amending this section and section 119 of Title 35, Pat-

ents] shall take effect on the date when the Convention 

of Paris for the Protection of Industrial Property of 

March 20, 1883, as revised at Lisbon, October 31, 1958, 

comes into force with respect to the United States and 

shall apply only to applications thereafter filed in the 

United States by persons entitled to the benefit of said 

convention, as revised at the time of such filing.’’ 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1051, 1057, 1063 

of this title. 

§ 1127. Construction and definitions; intent of 
chapter 

In the construction of this chapter, unless the 
contrary is plainly apparent from the context— 

The United States includes and embraces all 
territory which is under its jurisdiction and con-
trol. 

The word ‘‘commerce’’ means all commerce 
which may lawfully be regulated by Congress. 

The term ‘‘principal register’’ refers to the 
register provided for by sections 1051 to 1072 of 
this title, and the term ‘‘supplemental register’’ 
refers to the register provided for by sections 
1091 to 1096 of this title. 

The term ‘‘person’’ and any other word or 
term used to designate the applicant or other 

entitled to a benefit or privilege or rendered lia-
ble under the provisions of this chapter includes 
a juristic person as well as a natural person. The 
term ‘‘juristic person’’ includes a firm, corpora-
tion, union, association, or other organization 
capable of suing and being sued in a court of 
law. 

The term ‘‘person’’ also includes the United 
States, any agency or instrumentality thereof, 
or any individual, firm, or corporation acting 
for the United States and with the authorization 
and consent of the United States. The United 
States, any agency or instrumentality thereof, 
and any individual, firm, or corporation acting 
for the United States and with the authorization 
and consent of the United States, shall be sub-
ject to the provisions of this chapter in the same 
manner and to the same extent as any non-
governmental entity. 

The term ‘‘person’’ also includes any State, 
any instrumentality of a State, and any officer 
or employee of a State or instrumentality of a 
State acting in his or her official capacity. Any 
State, and any such instrumentality, officer, or 
employee, shall be subject to the provisions of 
this chapter in the same manner and to the 
same extent as any nongovernmental entity. 

The terms ‘‘applicant’’ and ‘‘registrant’’ em-
brace the legal representatives, predecessors, 
successors and assigns of such applicant or reg-
istrant. 

The term ‘‘Director’’ means the Under Sec-
retary of Commerce for Intellectual Property 
and Director of the United States Patent and 
Trademark Office. 

The term ‘‘related company’’ means any per-
son whose use of a mark is controlled by the 
owner of the mark with respect to the nature 
and quality of the goods or services on or in con-
nection with which the mark is used. 

The terms ‘‘trade name’’ and ‘‘commercial 
name’’ mean any name used by a person to iden-
tify his or her business or vocation. 

The term ‘‘trademark’’ includes any word, 
name, symbol, or device, or any combination 
thereof— 

(1) used by a person, or 
(2) which a person has a bona fide intention 

to use in commerce and applies to register on 
the principal register established by this chap-
ter, 

to identify and distinguish his or her goods, in-
cluding a unique product, from those manufac-
tured or sold by others and to indicate the 
source of the goods, even if that source is un-
known. 

The term ‘‘service mark’’ means any word, 
name, symbol, or device, or any combination 
thereof— 

(1) used by a person, or 
(2) which a person has a bona fide intention 

to use in commerce and applies to register on 
the principal register established by this chap-
ter, 

to identify and distinguish the services of one 
person, including a unique service, from the 
services of others and to indicate the source of 
the services, even if that source is unknown. 
Titles, character names, and other distinctive 
features of radio or television programs may be 
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registered as service marks notwithstanding 
that they, or the programs, may advertise the 
goods of the sponsor. 

The term ‘‘certification mark’’ means any 
word, name, symbol, or device, or any combina-
tion thereof— 

(1) used by a person other than its owner, or 
(2) which its owner has a bona fide intention 

to permit a person other than the owner to use 
in commerce and files an application to reg-
ister on the principal register established by 
this chapter, 

to certify regional or other origin, material, 
mode of manufacture, quality, accuracy, or 
other characteristics of such person’s goods or 
services or that the work or labor on the goods 
or services was performed by members of a 
union or other organization. 

The term ‘‘collective mark’’ means a trade-
mark or service mark— 

(1) used by the members of a cooperative, an 
association, or other collective group or orga-
nization, or 

(2) which such cooperative, association, or 
other collective group or organization has a 
bona fide intention to use in commerce and 
applies to register on the principal register es-
tablished by this chapter, 

and includes marks indicating membership in a 
union, an association, or other organization. 

The term ‘‘mark’’ includes any trademark, 
service mark, collective mark, or certification 
mark. 

The term ‘‘use in commerce’’ means the bona 
fide use of a mark in the ordinary course of 
trade, and not made merely to reserve a right in 
a mark. For purposes of this chapter, a mark 
shall be deemed to be in use in commerce— 

(1) on goods when— 
(A) it is placed in any manner on the goods 

or their containers or the displays associ-
ated therewith or on the tags or labels af-
fixed thereto, or if the nature of the goods 
makes such placement impracticable, then 
on documents associated with the goods or 
their sale, and 

(B) the goods are sold or transported in 
commerce, and 

(2) on services when it is used or displayed in 
the sale or advertising of services and the 
services are rendered in commerce, or the 
services are rendered in more than one State 
or in the United States and a foreign country 
and the person rendering the services is en-
gaged in commerce in connection with the 
services. 

A mark shall be deemed to be ‘‘abandoned’’ if 
either of the following occurs: 

(1) When its use has been discontinued with 
intent not to resume such use. Intent not to 
resume may be inferred from circumstances. 
Nonuse for 3 consecutive years shall be prima 
facie evidence of abandonment. ‘‘Use’’ of a 
mark means the bona fide use of such mark 
made in the ordinary course of trade, and not 
made merely to reserve a right in a mark. 

(2) When any course of conduct of the owner, 
including acts of omission as well as commis-
sion, causes the mark to become the generic 

name for the goods or services on or in connec-
tion with which it is used or otherwise to lose 
its significance as a mark. Purchaser motiva-
tion shall not be a test for determining aban-
donment under this paragraph. 

The term ‘‘dilution’’ means the lessening of 
the capacity of a famous mark to identify and 
distinguish goods or services, regardless of the 
presence or absence of— 

(1) competition between the owner of the fa-
mous mark and other parties, or 

(2) likelihood of confusion, mistake, or de-
ception. 

The term ‘‘colorable imitation’’ includes any 
mark which so resembles a registered mark as 
to be likely to cause confusion or mistake or to 
deceive. 

The term ‘‘registered mark’’ means a mark 
registered in the United States Patent and 
Trademark Office under this chapter or under 
the Act of March 3, 1881, or the Act of February 
20, 1905, or the Act of March 19, 1920. The phrase 
‘‘marks registered in the Patent and Trademark 
Office’’ means registered marks. 

The term ‘‘Act of March 3, 1881’’, ‘‘Act of Feb-
ruary 20, 1905’’, or ‘‘Act of March 19, 1920’’, 
means the respective Act as amended. 

A ‘‘counterfeit’’ is a spurious mark which is 
identical with, or substantially indistinguish-
able from, a registered mark. 

The term ‘‘domain name’’ means any alpha-
numeric designation which is registered with or 
assigned by any domain name registrar, domain 
name registry, or other domain name registra-
tion authority as part of an electronic address 
on the Internet. 

The term ‘‘Internet’’ has the meaning given 
that term in section 230(f)(1) of title 47. 

Words used in the singular include the plural 
and vice versa. 

The intent of this chapter is to regulate com-
merce within the control of Congress by making 
actionable the deceptive and misleading use of 
marks in such commerce; to protect registered 
marks used in such commerce from interference 
by State, or territorial legislation; to protect 
persons engaged in such commerce against un-
fair competition; to prevent fraud and deception 
in such commerce by the use of reproductions, 
copies, counterfeits, or colorable imitations of 
registered marks; and to provide rights and rem-
edies stipulated by treaties and conventions re-
specting trademarks, trade names, and unfair 
competition entered into between the United 
States and foreign nations. 

(July 5, 1946, ch. 540, title X, § 45, 60 Stat. 443; 
Pub. L. 87–772, § 21, Oct. 9, 1962, 76 Stat. 774; Pub. 
L. 93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
98–620, title I, § 103, Nov. 8, 1984, 98 Stat. 3335; 
Pub. L. 100–667, title I, § 134, Nov. 16, 1988, 102 
Stat. 3946; Pub. L. 102–542, § 3(d), Oct. 27, 1992, 106 
Stat. 3568; Pub. L. 103–465, title V, § 521, Dec. 8, 
1994, 108 Stat. 4981; Pub. L. 104–98, § 4, Jan. 16, 
1996, 109 Stat. 986; Pub. L. 106–43, §§ 4(c), 6(b), 
Aug. 5, 1999, 113 Stat. 219, 220; Pub. L. 106–113, 
div. B, § 1000(a)(9) [title III, § 3005, title IV, 
§ 4732(b)(1)(A)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–550, 1501A–583.) 

REFERENCES IN TEXT 

Acts March 3, 1881, February 20, 1905, and March 19, 

1920, referred to in text, are acts Mar. 3, 1881, ch. 138, 21 
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Stat. 502; Feb. 20, 1905, ch. 592, 33 Stat. 724; and Mar. 19, 

1920, ch. 104, 41 Stat. 533, which were repealed insofar as 

inconsistent with this chapter by act July 5, 1946, ch. 

540, § 46(a), 60 Stat. 444. Act Feb. 20, 1905, was classified 

to sections 81 to 109 of this title. Act Mar. 19, 1920, had 

been generally classified to sections 121 to 128 of this 

title. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 29, 33 Stat. 731; June 10, 

1938, ch. 332, § 5, 52 Stat. 639. 

AMENDMENTS 

1999—Pub. L. 106–113, § 1000(a)(9) [title IV, 

§ 4732(b)(1)(A)], substituted par. defining ‘‘Director’’ for 

par. which read as follows: ‘‘The term ‘Commissioner’ 

means the Commissioner of Patents and Trademarks.’’ 

Pub. L. 106–113, § 1000(a)(9) [title III, § 3005], inserted 

pars. defining ‘‘domain name’’ and ‘‘Internet’’ after par. 

defining ‘‘counterfeit’’. 

Pub. L. 106–43, § 6(b), substituted ‘‘trademarks’’ for 

‘‘trade-marks’’ in last undesignated par. 

Pub. L. 106–43, § 4(c), between pars. defining ‘‘person’’ 

inserted: ‘‘The term ‘person’ also includes the United 

States, any agency or instrumentality thereof, or any 

individual, firm, or corporation acting for the United 

States and with the authorization and consent of the 

United States. The United States, any agency or in-

strumentality thereof, and any individual, firm, or cor-

poration acting for the United States and with the au-

thorization and consent of the United States, shall be 

subject to the provisions of this chapter in the same 

manner and to the same extent as any nongovern-

mental entity.’’ 

1996—Pub. L. 104–98 inserted par. defining ‘‘dilution’’ 

after par. defining ‘‘abandoned’’. 

1994—Pub. L. 103–465 amended par. defining ‘‘aban-

doned’’ generally. Prior to amendment, par. read as fol-

lows: ‘‘A mark shall be deemed to be ‘abandoned’ when 

either of the following occurs: 

‘‘(1) When its use has been discontinued with intent 

not to resume such use. Intent not to resume may be 

inferred from circumstances. Nonuse for two consecu-

tive years shall be prima facie evidence of abandon-

ment. ‘Use’ of a mark means the bona fide use of that 

mark made in the ordinary course of trade, and not 

made merely to reserve a right in a mark. 

‘‘(2) When any course of conduct of the owner, in-

cluding acts of omission as well as commission, 

causes the mark to become the generic name for the 

goods or services on or in connection with which it is 

used or otherwise to lose its significance as a mark. 

Purchaser motivation shall not be a test for deter-

mining abandonment under this paragraph.’’ 

1992—Pub. L. 102–542 inserted after fourth undesig-

nated par. ‘‘The term ‘person’ also includes any State, 

any instrumentality of a State, and any officer or em-

ployee of a State or instrumentality of a State acting 

in his or her official capacity. Any State, and any such 

instrumentality, officer, or employee, shall be subject 

to the provisions of this chapter in the same manner 

and to the same extent as any nongovernmental en-

tity.’’ 

1988—Pub. L. 100–667, § 134(1), amended par. defining 

‘‘related company’’ generally. Prior to amendment, 

par. read as follows: ‘‘The term ‘related company’ 

means any person who legitimately controls or is con-

trolled by the registrant or applicant for registration 

in respect to the nature and quality of the goods or 

services in connection with which the mark is used.’’ 

Pub. L. 100–667, § 134(2), amended par. defining ‘‘trade 

name’’ and ‘‘commercial name’’ generally. Prior to 

amendment, par. read as follows: ‘‘The terms ‘trade 

name’ and ‘commercial name’ include individual names 

and surnames, firm names and trade names used by 

manufacturers, industrialists, merchants, agricultur-

ists, and others to identify their businesses, vocations, 

or occupations; the names or titles lawfully adopted 

and used by persons, firms, associations, corporations, 

companies, unions, and any manufacturing, industrial, 

commercial, agricultural, or other organizations en-

gaged in trade or commerce and capable of suing and 

being sued in a court of law.’’ 
Pub. L. 100–667, § 134(3), amended par. defining ‘‘trade-

mark’’ generally. Prior to amendment, par. read as fol-

lows: ‘‘The term ‘trademark’ includes any word, name, 

symbol, or device or any combination thereof adopted 

and used by a manufacturer or merchant to identify 

and distinguish his goods, including a unique product, 

from those manufactured or sold by others and to indi-

cate the source of the goods, even if that source is un-

known.’’ 
Pub. L. 100–667, § 134(4), amended par. defining ‘‘serv-

ice mark’’ generally. Prior to amendment, par. read as 

follows: ‘‘The term ‘service mark’ means a mark used 

in the sale or advertising of services to identify and dis-

tinguish the services of one person, including a unique 

service, from the services of others and to indicate the 

source of the services, even if that source is unknown. 

Titles, character names and other distinctive features 

of radio or television programs may be registered as 

service marks notwithstanding that they, or the pro-

grams, may advertise the goods of the sponsor.’’ 
Pub. L. 100–667, § 134(5), amended par. defining ‘‘cer-

tification mark’’ generally. Prior to amendment, par. 

read as follows: ‘‘The term ‘certification mark’ means 

a mark used upon or in connection with the products or 

services of one or more persons other than the owner of 

the mark to certify regional or other origin, material, 

mode of manufacture, quality, accuracy or other char-

acteristics of such goods or services or that the work or 

labor on the goods or services was performed by mem-

bers of a union or other organization.’’ 
Pub. L. 100–667, § 134(6), amended par. defining ‘‘collec-

tive mark’’ generally. Prior to amendment, par. read as 

follows: ‘‘The term ‘collective mark’ means a trade- 

mark or service mark used by the members of a cooper-

ative, an association or other collective group or orga-

nization and includes marks used to indicate member-

ship in a union, an association or other organization.’’ 
Pub. L. 100–667, § 134(7), amended par. defining 

‘‘mark’’ generally. Prior to amendment, par. read as 

follows: ‘‘The term ‘mark’ includes any trade-mark, 

service mark, collective mark, or certification mark 

entitled to registration under this chapter whether reg-

istered or not.’’ 
Pub. L. 100–667, § 134(8), substituted par. defining ‘‘use 

in commerce’’ for former par. which read as follows: 

‘‘For the purposes of this chapter a mark shall be 

deemed to be used in commerce (a) on goods when it is 

placed in any manner on the goods or their containers 

or the displays associated therewith or on the tags or 

labels affixed thereto and the goods are sold or trans-

ported in commerce and (b) on services when it is used 

or displayed in the sale or advertising of services and 

the services are rendered in commerce, or the services 

are rendered in more than one State or in this and a 

foreign country and the person rendering the services is 

engaged in commerce in connection therewith.’’ and 

par. providing when a mark is deemed abandoned for 

former par. which read as follows: ‘‘A mark shall be 

deemed to be ‘abandoned’— 
‘‘(a) When its use has been discontinued with intent 

not to resume. Intent not to resume may be inferred 

from circumstances. Nonuse for two consecutive years 

shall be prima facie abandonment. 
‘‘(b) When any course of conduct of the registrant, in-

cluding acts of omission as well as commission, causes 

the mark to lose its significance as an indication of ori-

gin. Purchaser motivation shall not be a test for deter-

mining abandonment under this subparagraph.’’ 
1984—Pub. L. 98–620, § 103(1), in definition of ‘‘trade-

mark’’ substituted ‘‘trademark’’ for ‘‘trade-mark’’, and 

substituted ‘‘identify and distinguish his goods, includ-

ing a unique product, from those manufactured or sold 

by others and to indicate the source of the goods, even 

if that source is unknown’’ for ‘‘identify his goods and 

distinguish them from those manufactured or sold by 

others’’. 
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1 So in original. Probably should be capitalized. 

Pub. L. 98–620, § 103(2), in definition of ‘‘service mark’’ 
substituted ‘‘The term ‘service mark’ means a mark 
used in the sale or advertising of services to identify 
and distinguish the services of one person, including a 
unique service, from the services of others and to indi-
cate the source of the services, even if that source is 
unknown’’ for ‘‘The term ‘service mark’ means a mark 
used in the sale or advertising of services to identify 
the services of one person and distinguish them from 
the services of others’’. 

Pub. L. 98–620, § 103(3), in subpar. (b) of par. relating 
to when a mark shall be deemed to be ‘‘abandoned’’, in-
serted ‘‘Purchaser motivation shall not be a test for de-
termining abandonment under this subparagraph.’’ 

1975—Pub. L. 93–596 substituted ‘‘Patent and Trade-
mark Office’’ for ‘‘Patent Office’’ in two places and 
‘‘Commissioner of Patents and Trademarks’’ for ‘‘Com-
missioner of Patents’’ in definition of ‘‘Commissioner’’. 

1962—Pub. L. 87–772 substituted, ‘‘predecessors,’’ for 

‘‘and’’ in definition of ‘‘applicant’’ and ‘‘registrant’’, 

‘‘Titles, character names and other distinctive features 

of radio or television programs may be registered as 

service marks notwithstanding that they, or the pro-

grams, may advertise the goods of the sponsor’’ for 

‘‘and includes without limitation the marks, names, 

symbols, titles, designations, slogans, character names, 

and distinctive features of radio or other advertising 

used in commerce’’, in definition of ‘‘service mark’’, in-

serted ‘‘or the services are rendered in more than one 

State or in this and a foreign country and the person 

rendering the services is engaged in commerce in con-

nection therewith’’ in fifteenth paragraph relating to 

use in commerce, struck out ‘‘purchasers’’ after ‘‘de-

ceive’’ in definition of ‘‘colorable imitation’’, and sub-

stituted ‘‘commerce’’ for ‘‘commence’’ in last par. re-

lating to the intent of the chapter. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by section 1000(a)(9) [title III, § 3005] of 

Pub. L. 106–113 applicable to all domain names reg-

istered before, on, or after Nov. 29, 1999, see section 

1000(a)(9) [title III, § 3010] of Pub. L. 106–113, set out as 

a note under section 1117 of this title. 
Amendment by section 1000(a)(9) [title IV, 

§ 4732(b)(1)(A)] of Pub. L. 106–113 effective 4 months after 

Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] of 

Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–465 effective one year 

after the date on which the WTO Agreement enters into 

force with respect to the United States [Jan. 1, 1995], 

see section 523 of Pub. L. 103–465, set out as a note 

under section 1052 of this title. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–542 effective with respect 

to violations that occur on or after Oct. 27, 1992, see 

section 4 of Pub. L. 102–542, set out as a note under sec-

tion 1114 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1129 of this title; 

title 19 sections 1526, 1595a. 

§ 1128. National Intellectual Property Law En-
forcement Coordination Council 

(a) Establishment 

There is established the National Intellectual 
Property Law Enforcement Coordination Coun-
cil (in this section referred to as the ‘‘Council’’). 
The Council shall consist of the following mem-
bers— 

(1) The Assistant Secretary of Commerce 
and Under Secretary of Commerce for Intellec-
tual Property and Director of the United 
States Patent and Trademark Office, who 
shall serve as co-chair of the Council. 

(2) The Assistant Attorney General, Crimi-
nal Division, who shall serve as co-chair of the 
Council. 

(3) The Under Secretary of State for Eco-
nomic and Agricultural Affairs. 

(4) The Ambassador, Deputy United States 
Trade Representative. 

(5) The Commissioner of Customs. 
(6) The Under Secretary of Commerce for 

International Trade. 

(b) Duties 

The Council established in subsection (a) of 
this section shall coordinate domestic and inter-
national intellectual property law enforcement 
among federal 1 and foreign entities. 

(c) Consultation required 

The Council shall consult with the Register of 
Copyrights on law enforcement matters relating 
to copyright and related rights and matters. 

(d) Non-derogation 

Nothing in this section shall derogate from 
the duties of the Secretary of State or from the 
duties of the United States Trade Representa-
tive as set forth in section 2171 of title 19, or 
from the duties and functions of the Register of 
Copyrights, or otherwise alter current authori-
ties relating to copyright matters. 

(e) Report 

The Council shall report annually on its co-
ordination activities to the President, and to 
the Committees on Appropriations and on the 
Judiciary of the Senate and the House of Rep-
resentatives. 

(f) Funding 

Notwithstanding section 1346 of title 31 or sec-
tion 610 of this Act, funds made available for fis-
cal year 2000 and hereafter by this or any other 
Act shall be available for interagency funding of 
the National Intellectual Property Law Enforce-
ment Coordination Council. 

(Pub. L. 106–58, title VI, § 653, Sept. 29, 1999, 113 
Stat. 480; Pub. L. 106–113, div. B, § 1000(a)(9) [title 
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IV, § 4741(b)(1)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–586.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (f), is Pub. L. 106–58, 

Sept. 29, 1999, 113 Stat. 430, known as the Treasury and 

General Government Appropriations Act, 2000. Section 

610 of the Act is not classified to the Code. For com-

plete classification of this Act to the Code, see Tables. 

CODIFICATION 

Section was enacted as part of the Treasury and Gen-

eral Government Appropriations Act, 2000, and not as 

part of the Trademark Act of 1946, also known as the 

Lanham Act, which comprises this chapter. 

AMENDMENTS 

1999—Subsec. (a)(1). Pub. L. 106–113 substituted 

‘‘Under Secretary of Commerce for Intellectual Prop-

erty and Director of the United States Patent and 

Trademark Office’’ for ‘‘Commissioner of Patents and 

Trademarks’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

§ 1129. Cyberpiracy protections for individuals 

(1) In general 

(A) Civil liability 

Any person who registers a domain name 
that consists of the name of another living 
person, or a name substantially and confus-
ingly similar thereto, without that person’s 
consent, with the specific intent to profit from 
such name by selling the domain name for fi-
nancial gain to that person or any third party, 
shall be liable in a civil action by such person. 

(B) Exception 

A person who in good faith registers a do-
main name consisting of the name of another 
living person, or a name substantially and 
confusingly similar thereto, shall not be liable 
under this paragraph if such name is used in, 
affiliated with, or related to a work of author-
ship protected under title 17, including a work 
made for hire as defined in section 101 of title 
17, and if the person registering the domain 
name is the copyright owner or licensee of the 
work, the person intends to sell the domain 
name in conjunction with the lawful exploi-
tation of the work, and such registration is 
not prohibited by a contract between the reg-
istrant and the named person. The exception 
under this subparagraph shall apply only to a 
civil action brought under paragraph (1) and 
shall in no manner limit the protections af-
forded under the Trademark Act of 1946 (15 
U.S.C. 1051 et seq.) or other provision of Fed-
eral or State law. 

(2) Remedies 

In any civil action brought under paragraph 
(1), a court may award injunctive relief, includ-
ing the forfeiture or cancellation of the domain 
name or the transfer of the domain name to the 
plaintiff. The court may also, in its discretion, 
award costs and attorneys fees to the prevailing 
party. 

(3) Definition 

In this section, the term ‘‘domain name’’ has 
the meaning given that term in section 45 of the 
Trademark Act of 1946 (15 U.S.C. 1127). 

(4) Effective date 

This section shall apply to domain names reg-
istered on or after November 29, 1999. 

(Pub. L. 106–113, div. B, § 1000(a)(9) [title III, 
§ 3002(b)], Nov. 29, 1999, 113 Stat. 1536, 1501A–548.) 

REFERENCES IN TEXT 

The Trademark Act of 1946, referred to in par. (1)(B), 

is act July 5, 1946, ch. 540, 60 Stat. 427, as amended, also 

popularly known as the Lanham Act, which is classi-

fied generally to this chapter. For complete classifica-

tion of this Act to the Code, see Short Title note set 

out under section 1051 of this title and Tables. 

CODIFICATION 

Section was enacted as part of the Anti-

cybersquatting Consumer Protection Act, and not as 

part of the Trademark Act of 1946, also known as the 

Lanham Act, which comprises this chapter. 

CHAPTER 23—DISSEMINATION OF TECH-
NICAL, SCIENTIFIC AND ENGINEERING IN-
FORMATION 

Sec. 

1151. Purpose of chapter. 

1152. Clearinghouse for technical information; re-

moval of security classification. 

1153. Rules, regulations, and fees. 

1153a. Repealed. 

1154. Reference of data to armed services and other 

Government agencies. 

1155. General standards and limitations; preserva-

tion of security classification. 

1156. Use of existing facilities. 

(a) Available assistance. 

(b) Cooperation of other agencies. 

1157. Relation to other provisions. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 3704b of this 

title. 

§ 1151. Purpose of chapter 

The purpose of this chapter is to make the re-
sults of technological research and development 
more readily available to industry and business, 
and to the general public, by clarifying and de-
fining the functions and responsibilities of the 
Department of Commerce as a central clearing-
house for technical information which is useful 
to American industry and business. 

(Sept. 9, 1950, ch. 936, § 1, 64 Stat. 823.) 

§ 1152. Clearinghouse for technical information; 
removal of security classification 

The Secretary of Commerce (hereinafter re-
ferred to as the ‘‘Secretary’’) is directed to es-
tablish and maintain within the Department of 
Commerce a clearinghouse for the collection 
and dissemination of scientific, technical, and 
engineering information, and to this end to take 
such steps as he may deem necessary and desir-
able— 

(a) To search for, collect, classify, coordinate, 
integrate, record, and catalog such information 
from whatever sources, foreign and domestic, 
that may be available; 
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(b) To make such information available to in-
dustry and business, to State and local govern-
ments, to other agencies of the Federal Govern-
ment, and to the general public, through the 
preparation of abstracts, digests, translations, 
bibliographies, indexes, and microfilm and other 
reproductions, for distribution either directly or 
by utilization of business, trade, technical, and 
scientific publications and services; 

(c) To effect, within the limits of his authority 
as now or hereafter defined by law, and with the 
consent of competent authority, the removal of 
restrictions on the dissemination of scientific 
and technical data in cases where consideration 
of national security permit the release of such 
data for the benefit of industry and business. 

(Sept. 9, 1950, ch. 936, § 2, 64 Stat. 823.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1525, 3704 of this 

title. 

§ 1153. Rules, regulations, and fees 

The Secretary is authorized to make, amend, 
and rescind such orders, rules, and regulations 
as he may deem necessary to carry out the pro-
visions of this chapter, and to establish, from 
time to time, a schedule or schedules of reason-
able fees or charges for services performed or for 
documents or other publications furnished under 
this chapter. 

It is the policy of this chapter, to the fullest 
extent feasible and consistent with the objec-
tives of this chapter, that each of the services 
and functions provided herein shall be self-sus-
taining or self-liquidating and that the general 
public shall not bear the cost of publications 
and other services which are for the special use 
and benefit of private groups and individuals; 
but nothing herein shall be construed to require 
the levying of fees or charges for services per-
formed or publications furnished to any agency 
or instrumentality of the Federal Government, 
or for publications which are distributed pursu-
ant to reciprocal arrangements for the exchange 
of information or which are otherwise issued 
primarily for the general benefit of the public. 

(Sept. 9, 1950, ch. 936, § 3, 64 Stat. 823; Pub. L. 
91–412, § 3(e), Sept. 25, 1970, 84 Stat. 864.) 

AMENDMENTS 

1970—Pub. L. 91–412 struck out provisos of first par. 

for deposit of moneys received for services and publica-

tions after Sept. 9, 1950, in a special account in the 

Treasury, to be available, subject to appropriation au-

thorizations, for reimbursement of appropriations and 

for refunds to organizations and individuals entitled 

thereto, and making appropriations reimbursed by the 

special account available for original purposes. See sec-

tion 1526 of this title. 

§ 1153a. Repealed. Pub. L. 91–412, § 3(f), Sept. 25, 
1970, 84 Stat. 865 

Section, act Oct. 22, 1951, ch. 533, title III, § 301, 65 

Stat. 586, provided for reimbursement of appropria-

tions. See section 1526 of this title. 

§ 1154. Reference of data to armed services and 
other Government agencies 

The Secretary is directed to refer to the armed 
services all scientific or technical information, 

coming to his attention, which he deems to have 
an immediate or potential practical military 
value or significance, and to refer to the heads 
of other Government agencies such scientific or 
technical information as relates to activities 
within the primary responsibility of such agen-
cies. 

(Sept. 9, 1950, ch. 936, § 4, 64 Stat. 824.) 

§ 1155. General standards and limitations; preser-
vation of security classification 

Notwithstanding any other provision of this 
chapter, the Secretary shall respect and pre-
serve the security classification of any scientific 
or technical information, data, patents, inven-
tions, or discoveries in, or coming into, the pos-
session or control of the Department of Com-
merce, the classified status of which the Presi-
dent or his designee or designees certify as being 
essential in the interest of national defense, and 
nothing in this chapter shall be construed as 
modifying or limiting any other statute relating 
to the classification of information for reasons 
of national defense or security. 

(Sept. 9, 1950, ch. 936, § 5, 64 Stat. 824.) 

§ 1156. Use of existing facilities 

(a) Available assistance 

The Secretary may utilize any personnel, fa-
cilities, bureaus, agencies, boards, administra-
tions, offices, or other instrumentalities of the 
Department of Commerce which he may require 
to carry out the purposes of this chapter. 

(b) Cooperation of other agencies 

The Secretary is authorized to call upon other 
departments and independent establishments 
and agencies of the Government to provide, with 
their consent, such available services, facilities, 
or other cooperation as he shall deem necessary 
or helpful in carrying out the provisions of this 
chapter, and he is directed to utilize existing fa-
cilities to the full extent deemed feasible. 

(Sept. 9, 1950, ch. 936, § 6, 64 Stat. 824.) 

§ 1157. Relation to other provisions 

Nothing in this chapter shall be construed to 
repeal or amend any other legislation pertaining 
to the Department of Commerce or its compo-
nent offices or bureaus. 

(Sept. 9, 1950, ch. 936, § 7, 64 Stat. 824.) 

CHAPTER 24—TRANSPORTATION OF 
GAMBLING DEVICES 

Sec. 

1171. Definitions. 

1172. Transportation of gambling devices as unlaw-

ful; exceptions; authority of Federal Trade 

Commission. 

(a) General rule. 

(b) Authority of Federal Trade Commis-

sion. 

(c) Exception. 

1173. Registration of manufacturers and dealers. 

(a) Activities requiring registration; con-

tents of registration statement. 

(b) Numbering of devices. 

(c) Records; required information. 

(d) Retention of records. 
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Sec. 

(e) Dealing in, owning, possessing, or 

having custody of devices not 

marked or numbered; false entries 

in records. 
(f) Authority of Federal Bureau of Inves-

tigation. 
1174. Labeling and marking of shipping packages. 
1175. Specific jurisdictions within which manufac-

turing, repairing, selling, possessing, etc., 

prohibited; exceptions. 
(a) General rule. 
(b) Exception. 
(c) Exception for Alaska. 

1176. Penalties. 
1177. Confiscation of gambling devices and means 

of transportation; laws governing. 
1178. Nonapplicability of chapter to certain ma-

chines and devices. 

§ 1171. Definitions 

As used in this chapter— 
(a) The term ‘‘gambling device’’ means— 

(1) any so-called ‘‘slot machine’’ or any 
other machine or mechanical device an essen-
tial part of which is a drum or reel with insig-
nia thereon, and (A) which when operated may 
deliver, as the result of the application of an 
element of chance, any money or property, or 
(B) by the operation of which a person may be-
come entitled to receive, as the result of the 
application of an element of chance, any 
money or property; or 

(2) any other machine or mechanical device 
(including, but not limited to, roulette wheels 
and similar devices) designed and manufac-
tured primarily for use in connection with 
gambling, and (A) which when operated may 
deliver, as the result of the application of an 
element of chance, any money or property, or 
(B) by the operation of which a person may be-
come entitled to receive, as the result of the 
application of an element of chance, any 
money or property; or 

(3) any subassembly or essential part in-
tended to be used in connection with any such 
machine or mechanical device, but which is 
not attached to any such machine or mechani-
cal device as a constituent part. 

(b) The term ‘‘State’’ includes the District of 
Columbia, Puerto Rico, the Virgin Islands, and 
Guam. 

(c) The term ‘‘possession of the United States’’ 
means any possession of the United States 
which is not named in subsection (b) of this sec-
tion. 

(d) The term ‘‘interstate or foreign commerce’’ 
means commerce (1) between any State or pos-
session of the United States and any place out-
side of such State or possession, or (2) between 
points in the same State or possession of the 
United States but through any place outside 
thereof. 

(e) The term ‘‘intrastate commerce’’ means 
commerce wholly within one State or possession 
of the United States. 

(f) The term ‘‘boundaries’’ has the same mean-
ing given that term in section 1301 of title 43. 

(Jan. 2, 1951, ch. 1194, § 1, 64 Stat. 1134; Pub. L. 
87–840, §§ 2, 3, Oct. 18, 1962, 76 Stat. 1075; Pub. L. 
102–251, title II, § 202(c), Mar. 9, 1992, 106 Stat. 62.) 

AMENDMENTS 

1992—Subsec. (f). Pub. L. 102–251 added subsec. (f). 

1962—Subsec. (a)(2), (3). Pub. L. 87–840, § 2, substituted 

provisions including machines and mechanical devices 

designed and manufactured primarily for gambling by 

the operation of which a person may become entitled to 

receive, as the result of chance, any money or property, 

for provisions which included machines or mechanical 

devices designed and manufactured to operate by in-

serting a coin, token, or similar object, in par. (2), and 

inserted ‘‘, but which is not attached to any such ma-

chine or mechanical device as a constituent part’’, in 

par. (3). 
Subsec. (b). Pub. L. 87–840, § 3, substituted ‘‘the Dis-

trict of Columbia’’ for ‘‘Alaska, Hawaii’’. 
Subsecs. (d) and (e). Pub. L. 87–840, § 3, added subsecs. 

(d) and (e). 

EFFECTIVE DATE OF 1962 AMENDMENT 

Section 7 of Pub. L. 87–840 provided that: ‘‘The 

amendments made by this Act [enacting section 1178 of 

this title and amending this section and sections 1172 

and 1173 of this title] shall take effect on the sixtieth 

day after the date of its enactment [Oct. 18, 1962].’’ 

SHORT TITLE OF 1962 AMENDMENT 

Section 1 of Pub. L. 87–840 provided: ‘‘That this Act 

[enacting section 1178 of this title and amending this 

section and sections 1172 and 1173 of this title] may be 

cited as the ‘Gambling Devices Act of 1962’.’’ 

SHORT TITLE 

Act Jan. 2, 1951, which enacted this chapter, is popu-

larly known as the ‘‘Gambling Devices Transportation 

Act’’. 

SEPARABILITY 

Section 8 of act Jan. 2, 1951, provided that: ‘‘If any 

provision of this Act [this chapter] or the application 

thereof to any person or circumstance is held invalid, 

such invalidity shall not affect other provisions or ap-

plications of the Act [this chapter] which can be given 

effect without the invalid provision or application, and 

to this end the provisions of this Act [this chapter] are 

declared to be severable.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1173 of this title. 

§ 1172. Transportation of gambling devices as un-
lawful; exceptions; authority of Federal 
Trade Commission 

(a) General rule 

It shall be unlawful knowingly to transport 
any gambling device to any place in a State or 
a possession of the United States from any place 
outside of such State or possession: Provided, 
That this section shall not apply to transpor-
tation of any gambling device to a place in any 
State which has enacted a law providing for the 
exemption of such State from the provisions of 
this section, or to a place in any subdivision of 
a State if the State in which such subdivision is 
located has enacted a law providing for the ex-
emption of such subdivision from the provisions 
of this section, nor shall this section apply to 
any gambling device used or designed for use at 
and transported to licensed gambling establish-
ments where betting is legal under applicable 
State laws: Provided, further, That it shall not be 
unlawful to transport in interstate or foreign 
commerce any gambling device into any State 
in which the transported gambling device is spe-
cifically enumerated as lawful in a statute of 
that State. 

(b) Authority of Federal Trade Commission 

Nothing in this chapter shall be construed to 
interfere with or reduce the authority, or the ex-
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isting interpretation of the authority, of the 
Federal Trade Commission under the Federal 
Trade Commission Act [15 U.S.C. 41 et. seq.]. 

(c) Exception 

This section does not prohibit the transport of 
a gambling device to a place in a State or a pos-
session of the United States on a vessel on a 
voyage, if— 

(1) use of the gambling device on a portion of 
that voyage is, by reason of subsection (b) of 
section 1175 of this title, not a violation of 
that section; and 

(2) the gambling device remains on board 
that vessel while in that State. 

(Jan. 2, 1951, ch. 1194, § 2, 64 Stat. 1134; Pub. L. 
87–840, § 4, Oct. 18, 1962, 76 Stat. 1075; Pub. L. 
102–251, title II, § 202(a), Mar. 9, 1992, 106 Stat. 61.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

AMENDMENTS 

1992—Pub. L. 102–251, § 202(a)(1), (3), (4), designated ex-

isting provisions as subsecs. (a) and (b), inserted head-

ings, and added subsec. (c). 

Pub. L. 102–251, § 202(a)(2), which directed that 

‘‘, District of Columbia,’’ be struck out in subsec. (a), 

was executed by striking out ‘‘, the District of Colum-

bia,’’ after ‘‘place in a State’’ and ‘‘outside of such 

State’’ to reflect the probable intent of Congress. 

1962—Pub. L. 87–840 excepted gambling devices used 

or designed for use at and transported to licensed gam-

bling establishments where betting is legal under State 

laws, and provided that it shall not be unlawful to 

transport such devices into any State in which the de-

vice is specifically enumerated as lawful in a State 

statute. 

EFFECTIVE DATE OF 1962 AMENDMENT 

Amendment effective on sixtieth day after Oct. 18, 

1962, see section 7 of Pub. L. 87–840, set out as a note 

under section 1171 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1176 of this title. 

§ 1173. Registration of manufacturers and deal-
ers 

(a) Activities requiring registration; contents of 
registration statement 

(1) It shall be unlawful for any person engaged 
in the business of manufacturing gambling de-
vices, if the activities of such business in any 
way affect interstate or foreign commerce, to 
manufacture any gambling device during any 
calendar year, unless, after November 30 of the 
preceding calendar year, and before the date on 
which such device is manufactured, such person 
has registered with the Attorney General under 
this subsection, regardless of whether such de-
vice ever enters interstate or foreign commerce. 

(2) It shall be unlawful for any person during 
any calendar year to engage in the business of 
repairing, reconditioning, buying, selling, leas-
ing, using, or making available for use by others 
any gambling device, if in such business he sells, 
ships, or delivers any such device knowing that 

it will be introduced into interstate or foreign 
commerce after the effective date of the Gam-
bling Devices Act of 1962, unless, after November 
30 of the preceding calendar year, and before the 
date such sale, shipment, or delivery occurs, 
such person has registered with the Attorney 
General under this subsection. 

(3) It shall be unlawful for any person during 
any calendar year to engage in the business of 
repairing, reconditioning, buying, selling, leas-
ing, using, or making available for use by others 
any gambling device, if in such business he buys 
or receives any such device knowing that it has 
been transported in interstate or foreign com-
merce after the effective date of the Gambling 
Devices Act of 1962, unless, after November 30, of 
the preceding calendar year and before the date 
on which he buys or receives such device, such 
person has registered with the Attorney General 
under this subsection. 

(4) Each person who registers with the Attor-
ney General pursuant to this subsection shall 
set forth in such registration (A) his name and 
each trade name under which he does business, 
(B) the address of each of his places of business 
in any State or possession of the United States, 
(C) the address of a place, in a State or posses-
sion of the United States in which such a place 
of business is located, where he will keep all rec-
ords required to be kept by him by subsection 
(c) of this section, and (D) each activity de-
scribed in paragraph (1), (2), or (3) of this sub-
section which he intends to engage in during the 
calendar year with respect to which such reg-
istration is made. 

(b) Numbering of devices 

(1) Every manufacturer of a gambling device 
defined in paragraph (a)(1) or (a)(2) of section 
1171 of this title shall number seriatim each 
such gambling device manufactured by him and 
permanently affix on each such device, so as to 
be clearly visible, such number, his name, and, 
if different, any trade name under which he does 
business, and the date of manufacture of such 
device. 

(2) Every manufacturer of a gambling device 
defined in paragraph (a)(3) of section 1171 of this 
title shall, if the size of such device permits it, 
number seriatim each such gambling device 
manufactured by him and permanently affix on 
each such device, so as to be clearly visible, such 
number, his name, and, if different, any trade 
name under which he does business, and the date 
of manufacture of such device. 

(c) Records; required information 

(1) Every person required to register under 
subsection (a) of this section for any calendar 
year shall, on and after the date of such reg-
istration or the first day of such year (whichever 
last occurs), maintain a record by calendar 
month for all periods thereafter in such year 
of— 

(A) each gambling device manufactured, pur-
chased, or otherwise acquired by him, 

(B) each gambling device owned or possessed 
by him or in his custody, and 

(C) each gambling device sold, delivered, or 
shipped by him in intrastate, interstate, or 
foreign commerce. 

(2) Such record shall show— 
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(A) in the case of each such gambling device 
defined in paragraph (a)(1) or (a)(2) of section 
1171 of this title, the information which is re-
quired to be affixed on such gambling device 
by subsection (b)(1) of this section; and 

(B) in the case of each such gambling device 
defined in paragraph (a)(3) of section 1171 of 
this title, the information required to be af-
fixed on such gambling device by subsection 
(b)(2) of this section, or, if such gambling de-
vice does not have affixed on it any such infor-
mation, its catalog listing, description, and, in 
the case of each such device owned or pos-
sessed by him or in his custody, its location. 

Such record shall also show (i) in the case of any 
such gambling device described in paragraph 
(1)(A) of this subsection, the name and address 
of the person from whom such device was pur-
chased or acquired and the name and address of 
the carrier; and (ii) in the case of any such gam-
bling device described in paragraph (1)(C) of this 
subsection, the name and address of the buyer 
and consignee thereof and the name and address 
of the carrier. 

(d) Retention of records 

Each record required to be maintained under 
this section shall be kept by the person required 
to make it at the place designated by him pursu-
ant to subsection (a)(4)(C) of this section for a 
period of at least five years from the last day of 
the calendar month of the year with respect to 
which such record is required to be maintained. 

(e) Dealing in, owning, possessing, or having cus-
tody of devices not marked or numbered; 
false entries in records 

(1) It shall be unlawful (A) for any person dur-
ing any period in which he is required to be reg-
istered under subsection (a) of this section to 
sell, deliver, or ship in intrastate, interstate, or 
foreign commerce or own, possess, or have in his 
custody any gambling device which is not 
marked and numbered as required by subsection 
(b) of this section; or (B) for any person to re-
move, obliterate, or alter any mark or number 
on any gambling device required to be placed 
thereon by such subsection (b). 

(2) It shall be unlawful for any person know-
ingly to make or cause to be made, any false 
entry in any record required to be kept under 
this section. 

(f) Authority of Federal Bureau of Investigation 

Agents of the Federal Bureau of Investigation 
shall, at any place designated pursuant to sub-
section (a)(4)(C) of this section by any person re-
quired to register by subsection (a) of this sec-
tion, at all reasonable times, have access to and 
the right to copy any of the records required to 
be kept by this section, and, in case of refusal by 
any person registered under such subsection (a) 
to allow inspection and copying of such records, 
the United States district court for the district 
in which such place is located shall have juris-
diction to issue an order compelling production 
of such records for inspection or copying. 

(Jan. 2, 1951, ch. 1194, § 3, 64 Stat. 1135; Pub. L. 
87–840, § 5, Oct. 18, 1962, 76 Stat. 1075.) 

REFERENCES IN TEXT 

The effective date of the Gambling Devices Act of 

1962, referred to in subsec. (a)(2), (3), is the effective 

date of Pub. L. 87–840, which is the sixtieth day after 

Oct. 18, 1962. See Effective Date of 1962 Amendment 

note set out under section 1171 of this title. 

AMENDMENTS 

1962—Pub. L. 87–840 amended section generally. Prior 

to amendment, section read as follows: ‘‘Upon first en-

gaging in business, and thereafter on or before the 1st 

day of July of each year, every manufacturer of and 

dealer in gambling devices shall register with the At-

torney General his name or trade name, the address of 

his principal place of business, and the addresses of his 

places of business in such district. On or before the last 

day of each month every manufacturer of and dealer in 

gambling devices shall file with the Attorney General 

an inventory and record of all sales and deliveries of 

gambling devices as of the close of the preceding cal-

endar month for the place or places of business in the 

district. The monthly record of sales and deliveries of 

such gambling devices shall show the mark and number 

identifying each article together with the name and ad-

dress of the buyer or consignee thereof and the name 

and address of the carrier. Duplicate bills or invoices, 

if complete in the foregoing respects, may be used in 

filing the record of sales and deliveries. For the pur-

poses of this chapter, every manufacturer or dealer 

shall mark and number each gambling device, so that 

it is individually identifiable. In cases of sale, delivery, 

or shipment of gambling devices in unassembled form, 

the manufacturer or dealer shall separately mark and 

number the components of each gambling device with 

a common mark and number as if it were an assembled 

gambling device. It shall be unlawful for any manufac-

turer or dealer to sell, deliver, or ship any gambling de-

vice which is not marked and numbered for identifica-

tion as herein provided; and it shall be unlawful for any 

manufacturer or dealer to manufacture, recondition, 

repair, sell, deliver, or ship any gambling device with-

out having registered as required by this section, or 

without filing monthly the required inventories and 

records of sales and deliveries.’’ 

EFFECTIVE DATE OF 1962 AMENDMENT 

Amendment effective on sixtieth day after Oct. 18, 

1962, see section 7 of Pub. L. 87–840, set out as a note 

under section 1171 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1176 of this title. 

§ 1174. Labeling and marking of shipping pack-
ages 

All gambling devices, and all packages con-
taining any such, when shipped or transported 
shall be plainly and clearly labeled or marked so 
that the name and address of the shipper and of 
the consignee, and the nature of the article or 
the contents of the package may be readily as-
certained on an inspection of the outside of the 
article or package. 

(Jan. 2, 1951, ch. 1194, § 4, 64 Stat. 1135.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1176 of this title. 

§ 1175. Specific jurisdictions within which manu-
facturing, repairing, selling, possessing, etc., 
prohibited; exceptions 

(a) General rule 

It shall be unlawful to manufacture, recondi-
tion, repair, sell, transport, possess, or use any 
gambling device in the District of Columbia, in 
any possession of the United States, within In-
dian country as defined in section 1151 of title 18 
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or within the special maritime and territorial 
jurisdiction of the United States as defined in 
section 7 of title 18, including on a vessel docu-
mented under chapter 121 of title 46 or docu-
mented under the laws of a foreign country. 

(b) Exception 

(1) In general 

Except for a voyage or a segment of a voy-
age that begins and ends in the State of Ha-
waii, or as provided in paragraph (2), this sec-
tion does not prohibit— 

(A) the repair, transport, possession, or use 
of a gambling device on a vessel that is not 
within the boundaries of any State or pos-
session of the United States; 

(B) the transport or possession, on a voy-
age, of a gambling device on a vessel that is 
within the boundaries of any State or pos-
session of the United States, if— 

(i) use of the gambling device on a por-
tion of that voyage is, by reason of sub-
paragraph (A), not a violation of this sec-
tion; and 

(ii) the gambling device remains on 
board that vessel while the vessel is within 
the boundaries of that State or possession; 
or 

(C) the repair, transport, possession, or use 
of a gambling device on a vessel on a voyage 
that begins in the State of Indiana and that 
does not leave the territorial jurisdiction of 
that State, including such a voyage on Lake 
Michigan. 

(2) Application to certain voyages 

(A) General rule 

Paragraph (1)(A) does not apply to the re-
pair or use of a gambling device on a vessel 
that is on a voyage or segment of a voyage 
described in subparagraph (B) of this para-
graph if the State or possession of the 
United States in which the voyage or seg-
ment begins and ends has enacted a statute 
the terms of which prohibit that repair or 
use on that voyage or segment. 

(B) Voyage and segment described 

A voyage or segment of a voyage referred 
to in subparagraph (A) is a voyage or seg-
ment, respectively— 

(i) that begins and ends in the same 
State or possession of the United States, 
and 

(ii) during which the vessel does not 
make an intervening stop within the 
boundaries of another State or possession 
of the United States or a foreign country. 

(C) Exclusion of certain voyages and seg-
ments 

Except for a voyage or segment of a voy-
age that occurs within the boundaries of the 
State of Hawaii, a voyage or segment of a 
voyage is not described in subparagraph (B) 
if it includes or consists of a segment— 

(i) that begins and ends in the same 
State; 

(ii) that is part of a voyage to another 
State or to a foreign country; and 

(iii) in which the vessel reaches the 
other State or foreign country within 3 

days after leaving the State in which it be-
gins. 

(c) Exception for Alaska 

(1) With respect to a vessel operating in Alas-
ka, this section does not prohibit, nor may the 
State of Alaska make it a violation of law for 
there to occur, the repair, transport, possession, 
or use of any gambling device on board a vessel 
which provides sleeping accommodations for all 
of its passengers and that is on a voyage or seg-
ment of a voyage described in paragraph (2), ex-
cept that such State may, within its bound-
aries— 

(A) prohibit the use of a gambling device on 
a vessel while it is docked or anchored or 
while it is operating within 3 nautical miles of 
a port at which it is scheduled to call; and 

(B) require the gambling devices to remain 
on board the vessel. 

(2) A voyage referred to in paragraph (1) is a 
voyage that— 

(A) includes a stop in Canada or in a State 
other than the State of Alaska; 

(B) includes stops in at least 2 different 
ports situated in the State of Alaska; and 

(C) is of at least 60 hours duration. 

(Jan. 2, 1951, ch. 1194, § 5, 64 Stat. 1135; Pub. L. 
102–251, title II, § 202(b), Mar. 9, 1992, 106 Stat. 61; 
Pub. L. 104–264, title XII, § 1222, Oct. 9, 1996, 110 
Stat. 3286; Pub. L. 104–324, title XI, § 1106, Oct. 19, 
1996, 110 Stat. 3967; Pub. L. 106–554, § 1(a)(4) [div. 
B, title I, § 147], Dec. 21, 2000, 114 Stat. 2763, 
2763A–251.) 

AMENDMENTS 

2000—Subsec. (b)(1). Pub. L. 106–554 inserted ‘‘for a 

voyage or a segment of a voyage that begins and ends 

in the State of Hawaii, or’’ after ‘‘Except’’ in introduc-

tory provisions. 

1996—Subsec. (b)(1)(C). Pub. L. 104–324, § 1106(b), added 

subpar. (C). 

Subsec. (b)(2)(C). Pub. L. 104–264, § 1222, and Pub. L. 

104–324, § 1106(a), made substantially identical amend-

ments, adding subpar. (C). The text of subpar. (C) is 

based on amendment by Pub. L. 104–324. 

Subsec. (c). Pub. L. 104–324, § 1106(c), added subsec. (c). 

1992—Subsec. (a). Pub. L. 102–251, § 202(b)(1), (2), des-

ignated existing provisions as subsec. (a), inserted 

heading, and inserted before period at end ‘‘, including 

on a vessel documented under chapter 121 of title 46 or 

documented under the laws of a foreign country’’. 

Subsec. (b). Pub. L. 102–251, § 202(b)(3), added subsec. 

(b). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Except as otherwise specifically provided, amend-

ment by Pub. L. 104–264 applicable only to fiscal years 

beginning after Sept. 30, 1996, and not to be construed 

as affecting funds made available for a fiscal year end-

ing before Oct. 1, 1996, see section 3 of Pub. L. 104–264, 

set out as a note under section 106 of Title 49, Transpor-

tation. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1172, 1176 of this 

title; title 25 section 2710. 

§ 1176. Penalties 

Whoever violates any of the provisions of sec-
tions 1172, 1173, 1174, or 1175 of this title shall be 
fined not more than $5,000 or imprisoned not 
more than two years, or both. 
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(Jan. 2, 1951, ch. 1194, § 6, 64 Stat. 1135.) 

§ 1177. Confiscation of gambling devices and 
means of transportation; laws governing 

Any gambling device transported, delivered, 
shipped, manufactured, reconditioned, repaired, 
sold, disposed of, received, possessed, or used in 
violation of the provisions of this chapter shall 
be seized and forfeited to the United States. All 
provisions of law relating to the seizure, sum-
mary and judicial forfeiture, and condemnation 
of vessels, vehicles, merchandise, and baggage 
for violation of the customs laws; the disposi-
tion of such vessels, vehicles, merchandise, and 
baggage or the proceeds from the sale thereof; 
the remission or mitigation of such forfeitures; 
and the compromise of claims and the award of 
compensation to informers in respect of such 
forfeitures shall apply to seizures and forfeitures 
incurred, or alleged to have been incurred, under 
the provisions of this chapter, insofar as appli-
cable and not inconsistent with the provisions 
hereof: Provided, That such duties as are im-
posed upon the collector of customs or any other 
person with respect to the seizure and forfeiture 
of vessels, vehicles, merchandise, and baggage 
under the customs laws shall be performed with 
respect to seizures and forfeitures of gambling 
devices under this chapter by such officers, 
agents, or other persons as may be authorized or 
designated for that purpose by the Attorney 
General. 

(Jan. 2, 1951, ch. 1194, § 7, 64 Stat. 1135.) 

TRANSFER OF FUNCTIONS 

Offices of collector of customs, comptroller of cus-

toms, surveyor of customs, and appraiser of merchan-

dise in Bureau of Customs of Department of the Treas-

ury to which appointments were required to be made by 

President with advice and consent of Senate ordered 

abolished with such offices to be terminated not later 

than Dec. 31, 1966, by Reorg. Plan No. 1 of 1965, eff. May 

25, 1965, 30 F.R. 7035, 79 Stat. 1317, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. Functions of offices eliminated were already vested 

in Secretary of the Treasury by Reorg. Plan No. 26 of 

1950, eff. July 31, 1950, 15 F.R. 4935, 64 Stat. 1280, set out 

in the Appendix to Title 5. 

§ 1178. Nonapplicability of chapter to certain ma-
chines and devices 

None of the provisions of this chapter shall be 
construed to apply— 

(1) to any machine or mechanical device de-
signed and manufactured primarily for use at 
a racetrack in connection with parimutuel 
betting, 

(2) to any machine or mechanical device, 
such as a coin-operated bowling alley, shuffle-
board, marble machine (a so-called pinball ma-
chine), or mechanical gun, which is not de-
signed and manufactured primarily for use in 
connection with gambling, and (A) which when 
operated does not deliver, as a result of the ap-
plication of an element of chance, any money 
or property, or (B) by the operation of which 
a person may not become entitled to receive, 
as the result of the application of an element 
of chance, any money or property, or 

(3) to any so-called claw, crane, or digger 
machine and similar devices which are not op-

erated by coin, are actuated by a crank, and 
are designed and manufactured primarily for 
use at carnivals or county or State fairs. 

(Jan. 2, 1951, ch. 1194, § 9, as added Pub. L. 87–840, 
§ 6, Oct. 18, 1962, 76 Stat. 1077.) 

EFFECTIVE DATE 

Section effective on sixtieth day after Oct. 18, 1962, 

see section 7 of Pub. L. 87–840, set out as an Effective 

Date of 1962 Amendment note under section 1171 of this 

title. 

CHAPTER 25—FLAMMABLE FABRICS 

Sec. 

1191. Definitions. 
1192. Prohibited transactions. 

(a) Nonconforming products. 
(b) Nonconforming components. 

1193. Flammability standards or regulations. 
(a) Proceedings by Commission for deter-

mination. 
(b) Necessary findings; effective date; ex-

emptions. 
(c) Collection of information by Commis-

sion; confidential status of trade se-

crets and related information; dis-

closure of confidential information. 
(d) Applicability of section 553 of title 5; 

oral presentation. 
(e) Judicial review; additional informa-

tion before Commission; applicabil-

ity of sections 701 to 706 of title 5; 

finality of judgment; survival of ac-

tion. 
(f) Transcript of proceedings. 
(g) Promulgation of regulation; com-

mencement of proceeding; publica-

tion of prescribed notice of proposed 

rulemaking. 
(h) Voluntary standard; publication as 

proposed regulation; prerequisites 

for reliance by Commission. 
(i) Publication of proposed rule by Com-

mission; preliminary regulatory 

analysis; contents; transmission of 

notice by Commission to Commit-

tees. 
(j) Final regulatory analysis; contents; 

publication; judicial review of regu-

lation. 
(k) Petition to initiate rulemaking. 

1194. Administration and enforcement. 
(a) Enforcement under Federal Trade 

Commission Act provisions; civil 

action to enforce standard or regu-

lation. 
(b) Application of Federal Trade Com-

mission Act provisions. 
(c) Rules and regulations. 
(d) Inspection and analysis of products; 

cooperation with other govern-

mental entities. 
(e) Penalties. 

1195. Injunction and condemnation proceedings. 
(a) Temporary injunction; venue. 
(b) Process of libel for seizure and confis-

cation; manner of procedure; con-

solidation of trials. 
(c) Application by defendant for rep-

resentative sample of seized mate-

rials. 
(d) Disposal of condemned materials. 

1196. Penalties. 
1197. Guaranties. 

(a) Defense to prosecution. 
(b) False guaranty. 

1198. Shipments from foreign countries; demand 

for redelivery; claim for liquidated dam-

ages. 
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Sec. 

1199. Chapter as additional legislation. 
1200. Persons excluded from operation of chapter. 
1201. Study and investigation; research, develop-

ment and training. 
1202. Exemptions. 

(a) Exports; risk of injury to residents of 

United States. 

(b) Imports intended for export; risk of 

injury to residents of United States. 

(c) Statement of exportation: filing pe-

riod, information; notification of 

foreign country; petition for mini-

mum filing period; good cause. 

1203. Preemption of Federal standards. 

(a) Standards or regulations designed to 

protect against same risk as State 

standards or regulations; identical 

State standards. 

(b) State standards or regulations which 

afford a higher degree of protection. 

(c) Exemption for State standards or reg-

ulations; requirements; determina-

tion of burden on interstate com-

merce; notice and hearing. 

(d) Flammability standards or regula-

tions; definitions. 

1204. Congressional veto of flammability regula-

tions. 

(a) Transmission to Congress. 

(b) Disapproval by concurrent resolution. 

(c) Presumptions from Congressional ac-

tion or inaction. 

(d) Continuous session of Congress. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 1204, 2055, 2079 

of this title. 

§ 1191. Definitions 

As used in this chapter— 
(a) The term ‘‘person’’ means an individual, 

partnership, corporation, association, or any 
other form of business enterprise. 

(b) The term ‘‘commerce’’ means commerce 
among the several States or with foreign na-
tions or in any territory of the United States or 
in the District of Columbia or between any such 
territory and another, or between any such ter-
ritory and any State or foreign nation, or be-
tween the District of Columbia or the Common-
wealth of Puerto Rico and any State or territory 
or foreign nation, or between the Common-
wealth of Puerto Rico and any State or territory 
or foreign nation or the District of Columbia. 

(c) The term ‘‘territory’’ includes the insular 
possessions of the United States and also any 
territory of the United States. 

(d) The term ‘‘article of wearing apparel’’ 
means any costume or article of clothing worn 
or intended to be worn by individuals. 

(e) The term ‘‘interior furnishing’’ means any 
type of furnishing made in whole or in part of 
fabric or related material and intended for use 
or which may reasonably be expected to be used, 
in homes, offices, or other places of assembly or 
accommodation. 

(f) The term ‘‘fabric’’ means any material (ex-
cept fiber, filament, or yarn for other than re-
tail sale) woven, knitted, felted, or otherwise 
produced from or in combination with any natu-
ral or synthetic fiber, film, or substitute there-
for which is intended for use or which may rea-
sonably be expected to be used, in any product 
as defined in paragraph (h) of this section. 

(g) The term ‘‘related material’’ means paper, 
plastic, rubber, synthetic film, or synthetic 
foam which is intended for use or which may 
reasonably be expected to be used in any prod-
uct as defined in paragraph (h) of this section. 

(h) The term ‘‘product’’ means any article of 
wearing apparel or interior furnishing. 

(i) The term ‘‘Commission’’ means the Con-
sumer Product Safety Commission. 

(j) The term ‘‘Federal Trade Commission Act’’ 
means the Act of Congress entitled ‘‘An Act to 
create a Federal Trade Commission, to define its 
powers and duties, and for other purposes’’, ap-
proved September 26, 1914, as amended [15 U.S.C. 
41 et seq.]. 

(June 30, 1953, ch. 164, § 2, 67 Stat. 111; Pub. L. 
90–189, § 1, Dec. 14, 1967, 81 Stat. 568; Pub. L. 
92–573, § 30(b), Oct. 27, 1972, 86 Stat. 1231.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (j), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

AMENDMENTS 

1967—Par. (b). Pub. L. 90–189, § 1(1), reduced from cap-

ital to lower-case the first letter of ‘‘territory’’ wher-

ever appearing and redefined ‘‘commerce’’ to include 

commerce between the Commonwealth of Puerto Rico 

and any State or territory or foreign nation or the Dis-

trict of Columbia. 
Par. (c). Pub. L. 90–189, § 1(2), reduced from capital to 

lower-case the first letter of ‘‘territory’’ wherever ap-

pearing. 
Par. (d). Pub. L. 90–189, § 1(3), struck out provisions 

which excepted hats, gloves, and footwear from defini-

tion of ‘‘article of wearing apparel’’ provided that: such 

hats did not constitute or form part of a covering for 

the neck, face, or shoulders when worn by individuals; 

such gloves were not more than fourteen inches in 

length and were not affixed to or did not form an inte-

gral part of another garment; and such footwear did 

not consist of hosiery in whole or in part and was not 

affixed to or did not form an integral part of another 

garment. 
Par. (e). Pub. L. 90–189, § 1(5), (6), added par. (e) and re-

designated former par. (e) as (f). 
Par. (f). Pub. L. 90–189, § 1(4), (5), (7), redesignated par. 

(e) as (f), substituted ‘‘(except fiber, filament, or yarn 

for other than retail sale)’’ for ‘‘(other than fiber, fila-

ment, or yarn)’’ and ‘‘for use or which may reasonably 

be expected to be used, in any product as defined in 

paragraph (h) of this section’’ for ‘‘or sold for use in 

wearing apparel except that interlining fabrics when 

intended or sold for use in wearing apparel shall not be 

subject to this chapter’’, and struck out former par. (f) 

which defined ‘‘interlining’’. 
Pars. (g) to (j). Pub. L. 90–189, § 1(5), (8), added pars. 

(g) and (h) and redesignated former pars. (g) and (h) as 

(i) and (j), respectively. 

EFFECTIVE DATE 

Section 12 of act June 30, 1953, provided: ‘‘This Act 

[enacting this chapter] shall take effect one year after 

the date of its passage [June 30, 1953].’’ 

SHORT TITLE 

Section 1 of act June 30, 1953, provided: ‘‘This Act [en-

acting this chapter] may be cited as the ‘Flammable 

Fabrics Act’.’’ 

SAVINGS PROVISION 

Section 11 of Pub. L. 90–189 provided that: ‘‘Notwith-

standing the provisions of this Act [amending this sec-
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tion and sections 1192 to 1195, 1197, 1198, and 1200 of this 

title and enacting sections 1201 to 1204 of this title], the 

standards of flammability in effect under the provi-

sions of the Flammable Fabrics Act, as amended [this 

chapter], on the day preceding the date of enactment of 

this Act [Dec. 14, 1967], shall continue in effect for the 

fabrics and articles of wearing apparel to which they 

are applicable until superseded or modified by the Sec-

retary of Commerce pursuant to the authority con-

ferred by the amendments made by this Act.’’ 

TRANSFER OF FUNCTIONS 

‘‘Consumer Product Safety Commission’’ substituted 

for ‘‘Federal Trade Commission’’ in par. (i) pursuant to 

section 30(b) of Pub. L. 92–573, which is classified to sec-

tion 2079(b) of this title and which transferred functions 

of Secretary of Health, Education, and Welfare, Sec-

retary of Commerce, and Federal Trade Commission 

under this chapter to Consumer Product Safety Com-

mission. 

APPROPRIATIONS 

Section 13 of act June 30, 1953, as amended by Pub. L. 

90–189, § 9, Dec. 14, 1967, 81 Stat. 573; Pub. L. 92–542, Oct. 

25, 1972, 86 Stat. 1108, appropriated $1,500,000 for the fis-

cal year ending June 30, 1968, $2,250,000 each for the fis-

cal year ending June 30, 1969, and the fiscal year ending 

June 30, 1970, and $4,000,000 for the fiscal year ending 

June 30, 1973, to carry out the provisions of this chap-

ter. 

HAZARDOUS SUBSTANCES 

Federal Hazardous Substances Act as not modifying 

this chapter or regulations promulgated thereunder, 

see Pub. L. 86–613, § 18, (formerly § 17), July 12, 1960, 74 

Stat. 380, as amended Pub. L. 89–756, § 4(a), Nov. 3, 1966, 

80 Stat. 1305; renumbered and amended Pub. L. 91–113, 

§ 4(a), (b)(1), Nov. 6, 1969, 83 Stat. 190, set out as a note 

under section 1261 of this title. 

§ 1192. Prohibited transactions 

(a) Nonconforming products 

The manufacture for sale, the sale, or the of-
fering for sale, in commerce, or the importation 
into the United States, or the introduction, de-
livery for introduction, transportation or caus-
ing to be transported, in commerce, or the sale 
or delivery after a sale or shipment in com-
merce, of any product, fabric, or related mate-
rial which fails to conform to an applicable 
standard or regulation issued or amended under 
the provisions of section 1193 of this title, shall 
be unlawful and shall be an unfair method of 
competition and an unfair and deceptive act or 
practice in commerce under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.]. 

(b) Nonconforming components 

The manufacture for sale, the sale, or the of-
fering for sale, of any product made of fabric or 
related material which fails to conform to an 
applicable standard or regulation issued or 
amended under section 1193 of this title, and 
which has been shipped or received in commerce 
shall be unlawful and shall be an unfair method 
of competition and an unfair and deceptive act 
or practice in commerce under the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.]. 

(June 30, 1953, ch. 164, § 3, 67 Stat. 111; Pub. L. 
90–189, § 2, Dec. 14, 1967, 81 Stat. 568.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of chapter 2 of this title. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

AMENDMENTS 

1967—Subsec. (a). Pub. L. 90–189 substituted ‘‘or the 

sale or delivery after a sale or shipment in commerce, 

of any product, fabric, or related material which fails 

to conform to an applicable standard or regulation is-

sued or amended under the provisions of section 1193 of 

this title’’ for ‘‘or for the purpose of sale or delivery 

after sale in commerce, of any article of wearing ap-

parel which under the provisions of section 1193 of this 

title is so highly flammable as to be dangerous when 

worn by individuals’’. 

Subsecs. (b), (c). Pub. L. 90–189 struck out former sub-

sec. (b) which made the sale or the offering for sale, in 

commerce, or the importation into the United States, 

or the introduction, delivery for introduction, trans-

portation or causing to be transported in commerce or 

for the purpose of sale or delivery after sale in com-

merce, of any fabric which under the provisions of sec-

tion 1193 of this title was so highly flammable as to be 

dangerous when worn by individuals unlawful and an 

unfair method of competition and an unfair and decep-

tive act or practice in commerce under the Federal 

Trade Commission Act, redesignated subsec. (c) as (b) 

and, in subsec. (b) as so redesignated, substituted 

‘‘product made of fabric or related material which fails 

to conform to an applicable standard or regulation is-

sued or amended under section 1193 of this title’’ for 

‘‘article of wearing apparel made of fabric which under 

section 1193 of this title is so highly flammable as to be 

dangerous when worn by individuals’’. 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1194, 1195, 1196, 

1197 of this title. 

§ 1193. Flammability standards or regulations 

(a) Proceedings by Commission for determina-
tion 

Whenever the Consumer Product Safety Com-
mission finds on the basis of the investigations 
or research conducted pursuant to section 1201 
of this title that a new or amended flammability 
standard or other regulation, including labeling, 
for a fabric, related material, or product may be 
needed to protect the public against unreason-
able risk of the occurrence of fire leading to 
death or personal injury, or significant property 
damage, it shall institute proceedings for the de-
termination of an appropriate flammability 
standard (including conditions and manner of 
testing) or other regulation or amendment 
thereto for such fabric, related material, or 
product. 

(b) Necessary findings; effective date; exemp-
tions 

Each standard, regulation, or amendment 
thereto promulgated pursuant to this section 
shall be based on findings that such standard, 
regulation, or amendment thereto is needed to 
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adequately protect the public against unreason-
able risk of the occurrence of fire leading to 
death, injury, or significant property damage, is 
reasonable, technologically practicable, and ap-
propriate, is limited to such fabrics, related ma-
terials, or products which have been determined 
to present such unreasonable risks, and shall be 
stated in objective terms. Each such standard, 
regulation, or amendment thereto, shall become 
effective twelve months from the date on which 
such standard, regulation, or amendment is pro-
mulgated, unless the Consumer Product Safety 
Commission finds for good cause shown that an 
earlier or later effective date is in the public in-
terest and publishes the reason for such finding. 
Each such standard or regulation or amendment 
thereto shall exempt fabrics related materials, 
or products in inventory or with the trade as of 
the date on which the standard, regulation, or 
amendment thereto, becomes effective except 
that, if the Commission finds that any such fab-
ric, related material, or product is so highly 
flammable as to be dangerous when used by con-
sumers for the purpose for which it is intended, 
it may under such conditions as the Commission 
may prescribe, withdraw, or limit the exemption 
for such fabric, related material, or product. 

(c) Collection of information by Commission; 
confidential status of trade secrets and relat-
ed information; disclosure of confidential in-
formation 

The Consumer Product Safety Commission 
may obtain from any person by regulation or 
subpena issued pursuant thereto such informa-
tion in the form of testimony, books, records, or 
other writings as is pertinent to the findings or 
determinations which it is required or author-
ized to make pursuant to this chapter. All infor-
mation reported to or otherwise obtained by the 
Commission or its representative pursuant to 
this subsection which information contains or 
relates to a trade secret or other matter referred 
to in section 1905 title 18, shall be considered 
confidential for the purpose of that section, ex-
cept that such information may be disclosed to 
other officers or employees concerned with car-
rying out this chapter or when relevant in any 
proceeding under this chapter. Nothing in this 
section shall authorize the withholding of infor-
mation by the Commission or any officer or em-
ployee under its control, from the duly author-
ized committees of the Congress. 

(d) Applicability of section 553 of title 5; oral 
presentation 

Standards, regulations, and amendments to 
standards and regulations under this section 
shall be made in accordance with section 553 of 
title 5, except that interested persons shall be 
given an opportunity for the oral presentation of 
data, views, or arguments in addition to an op-
portunity to make written submissions. A tran-
script shall be kept of any oral presentation. 

(e) Judicial review; additional information be-
fore Commission; applicability of sections 
701 to 706 of title 5; finality of judgment; sur-
vival of action 

(1) Any person who will be adversely affected 
by any such standard or regulation or amend-
ment thereto when it is effective may at any 

time prior to the sixtieth day after such stand-
ard or regulation or amendment thereto is is-
sued file a petition with the United States court 
of appeals for the circuit wherein such person 
resides or has his principal place of business, for 
a judicial review thereof. A copy of the petition 
shall be forthwith transmitted by the clerk of 
the court to the Commission or other officer 
designated by it for that purpose. The Commis-
sion thereupon shall file in the court the record 
of the proceedings on which the Commission 
based the standard or regulation, as provided in 
section 2112 of title 28. 

(2) If the petitioner applies to the court for 
leave to adduce additional evidence, and shows 
to the satisfaction of the court that such addi-
tional evidence is material and that there were 
reasonable grounds for the failure to adduce 
such evidence in the proceeding before the Com-
mission, the court may order such additional 
evidence (and evidence in rebuttal thereof) to be 
taken before the Commission, and to be adduced 
upon the hearing, in such manner and upon such 
terms and conditions as to the court may seem 
proper. The Commission may modify its find-
ings, or make new findings, by reason of the ad-
ditional evidence so taken, and it shall file such 
modified or new findings, and its recommenda-
tions, if any, for the modification or setting 
aside of its original standard or regulation or 
amendment thereto, with the return of such ad-
ditional evidence. 

(3) Upon the filing of the petition referred to 
in paragraph (1) of this subsection, the court 
shall have jurisdiction to review the standard or 
regulation in accordance with chapter 7 of title 
5 and to grant appropriate relief as provided in 
such chapter. The standard or regulation shall 
not be affirmed unless the findings required by 
the first sentence of subsection (b) of this sec-
tion are supported by substantial evidence on 
the record taken as a whole. For purposes of this 
paragraph, the term ‘‘record’’ means the stand-
ard or regulation, any notice published with re-
spect to the promulgation of such standard or 
regulation, the transcript required by sub-
section (d) of this section of any oral presen-
tation, any written submission of interested par-
ties, and any other information which the Com-
mission considers relevant to such standard or 
regulation. 

(4) The judgment of the court affirming or set-
ting aside, in whole or in part, any such stand-
ard or regulation of the Commission shall be 
final, subject to review by the Supreme Court of 
the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28. 

(5) Any action instituted under this subsection 
shall survive, notwithstanding any change in 
the persons occupying the office of Commis-
sioner or any vacancy in such office. 

(6) The remedies provided for in this sub-
section shall be in addition to and not in substi-
tution for any other remedies provided by law. 

(f) Transcript of proceedings 

A certified copy of the transcript of the record 
and proceedings under subsection (e) of this sec-
tion shall be furnished by the Commission to 
any interested party at its request, and payment 
of the costs thereof, and shall be admissible in 
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1 So in original. Probably should be ‘‘regulation; and’’. 

any criminal, exclusion of imports, or other pro-
ceeding arising under or in respect of this chap-
ter, irrespective of whether proceedings with re-
spect to the standard or regulation or amend-
ment thereto have previously been initiated or 
become final under subsection (e) of this section. 

(g) Promulgation of regulation; commencement 
of proceeding; publication of prescribed no-
tice of proposed rulemaking 

A proceeding for the promulgation of a regula-
tion under this section for a fabric, related ma-
terial, or product shall be commenced by the 
publication in the Federal Register of an ad-
vance notice of proposed rulemaking which 
shall— 

(1) identify the fabric, related material, or 
product and the nature of the risk of injury as-
sociated with the fabric, related material, or 
product; 

(2) include a summary of each of the regu-
latory alternatives under consideration by the 
Commission (including voluntary standards); 

(3) include information with respect to any 
existing standard known to the Commission 
which may be relevant to the proceedings, to-
gether with a summary of the reasons why the 
Commission believes preliminarily that such 
standard does not eliminate or adequately re-
duce the risk of injury identified in paragraph 
(1); 

(4) invite interested persons to submit to the 
Commission, within such period as the Com-
mission shall specify in the notice (which pe-
riod shall not be less than 30 days or more 
than 60 days after the date of publication of 
the notice), comments with respect to the risk 
of injury identified by the Commission, the 
regulatory alternatives being considered, and 
other possible alternatives for addressing the 
risk; 

(5) invite any person (other than the Com-
mission) to submit to the Commission, within 
such period as the Commission shall specify in 
the notice (which period shall not be less than 
30 days after the date of publication of the no-
tice), an existing standard or a portion of a 
standard as a proposed regulation.1 

(6) invite any person (other than the Com-
mission) to submit to the Commission, within 
such period as the Commission shall specify in 
the notice (which period shall not be less than 
30 days after the date of publication of the no-
tice), a statement of intention to modify or 
develop a voluntary standard to address the 
risk of injury identified in paragraph (1) to-
gether with a description of a plan to modify 
or develop the standard. 

The Commission shall transmit such notice 
within 10 calendar days to the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Energy and Com-
merce of the House of Representatives. 

(h) Voluntary standard; publication as proposed 
regulation; prerequisites for reliance by 
Commission 

(1) If the Commission determines that any 
standard submitted to it in response to an invi-

tation in a notice published under subsection 
(g)(5) of this section if promulgated (in whole, in 
part, or in combination with any other standard 
submitted to the Commission or any part of 
such a standard) as a regulation, would elimi-
nate or adequately reduce the risk of injury 
identified in the notice provided under sub-
section (g)(1) of this section, the Commission 
may publish such standard, in whole, in part, or 
in such combination and with nonmaterial 
modifications, as a proposed regulation under 
this section. 

(2) If the Commission determines that— 
(A) compliance with any standard submitted 

to it in response to an invitation in a notice 
published under subsection (g)(6) of this sec-
tion is likely to result in the elimination or 
adequate reduction of the risk of injury identi-
fied in the notice, and 

(B) it is likely that there will be substantial 
compliance with such standard, 

the Commission shall terminate any proceeding 
to promulgate a regulation respecting such risk 
of injury and shall publish in the Federal Reg-
ister a notice which includes the determination 
of the Commission and which notifies the public 
that the Commission will rely on the voluntary 
standard to eliminate or reduce the risk of in-
jury, except that the Commission shall termi-
nate any such proceeding and rely on a vol-
untary standard only if such voluntary standard 
is in existence. For purposes of this section, a 
voluntary standard shall be considered to be in 
existence when it is finally approved by the or-
ganization or other person which developed such 
standard, irrespective of the effective date of the 
standard. Before relying upon any voluntary 
standard, the Commission shall afford interested 
persons (including manufacturers, consumers, 
and consumer organizations) a reasonable oppor-
tunity to submit written comments regarding 
such standard. The Commission shall consider 
such comments in making any determination 
regarding reliance on the involved voluntary 
standard under this subsection. 

(3) The Commission shall devise procedures to 
monitor compliance with any voluntary stand-
ards— 

(A) upon which the Commission has relied 
under paragraph (2) of this subsection; 

(B) which were developed with the participa-
tion of the Commission; or 

(C) whose development the Commission has 
monitored. 

(i) Publication of proposed rule by Commission; 
preliminary regulatory analysis; contents; 
transmission of notice by Commission to 
Committees 

No regulation may be proposed by the Com-
mission under this section unless, not less than 
60 days after publication of the notice required 
in subsection (g) of this section, the Commission 
publishes in the Federal Register the text of the 
proposed rule, including any alternatives, which 
the Commission proposes to promulgate, to-
gether with a preliminary regulatory analysis 
containing— 

(1) a preliminary description of the potential 
benefits and potential costs of the proposed 
regulation, including any benefits or costs 
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that cannot be quantified in monetary terms, 
and an identification of those likely to receive 
the benefits and bear the costs; 

(2) a discussion of the reasons any standard 
or portion of a standard submitted to the Com-
mission under subsection (g)(5) of this section 
was not published by the Commission as the 
proposed regulation or part of the proposed 
regulation; 

(3) a discussion of the reasons for the Com-
mission’s preliminary determination that ef-
forts proposed under subsection (g)(6) of this 
section and assisted by the Commission as re-
quired by section 2054(a)(3) of this title would 
not, within a reasonable period of time, be 
likely to result in the development of a vol-
untary standard that would eliminate or ade-
quately reduce the risk of injury identified in 
the notice provided under subsection (g)(1) of 
this section; and 

(4) a description of any reasonable alter-
natives to the proposed regulation, together 
with a summary description of their potential 
costs and benefits, and a brief explanation of 
why such alternatives should not be published 
as a proposed regulation. 

The Commission shall transmit such notice 
within 10 calendar days to the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Energy and Com-
merce of the House of Representatives. 

(j) Final regulatory analysis; contents; publica-
tion; judicial review of regulation 

(1) The Commission shall not promulgate a 
regulation under this section unless it has pre-
pared a final regulatory analysis of the regula-
tion containing the following information: 

(A) A description of the potential benefits 
and potential costs of the regulation, includ-
ing costs and benefits that cannot be quan-
tified in monetary terms, and the identifica-
tion of those likely to receive the benefits and 
bear the costs. 

(B) A description of any alternatives to the 
final regulation which were considered by the 
Commission, together with a summary de-
scription of their potential benefits and costs 
and a brief explanation of the reasons why 
these alternatives were not chosen. 

(C) A summary of any significant issues 
raised by the comments submitted during the 
public comment period in response to the pre-
liminary regulatory analysis, and a summary 
of the assessment by the Commission of such 
issues. 

The Commission shall publish its final regu-
latory analysis with the regulation. 

(2) The Commission shall not promulgate a 
regulation under this section unless it finds (and 
includes such finding in the regulation)— 

(A) in the case of a regulation which relates 
to a risk of injury with respect to which per-
sons who would be subject to such regulation 
have adopted and implemented a voluntary 
standard, that— 

(i) compliance with such voluntary stand-
ard is not likely to result in the elimination 
or adequate reduction of such risk of injury; 
or 

(ii) it is unlikely that there will be sub-
stantial compliance with such voluntary 
standard; 

(B) that the benefits expected from the regu-
lation bear a reasonable relationship to its 
costs; and 

(C) that the regulation imposes the least 
burdensome requirement which prevents or 
adequately reduces the risk of injury for 
which the regulation is being promulgated. 

(3)(A) Any regulatory analysis prepared under 
subsection (i) of this section or paragraph (1) 
shall not be subject to independent judicial re-
view, except that when an action for judicial re-
view of a regulation is instituted, the contents 
of any such regulatory analysis shall constitute 
part of the whole rulemaking record of agency 
action in connection with such review. 

(B) The provisions of subparagraph (A) shall 
not be construed to alter the substantive or pro-
cedural standards otherwise applicable to judi-
cial review of any action by the Commission. 

(k) Petition to initiate rulemaking 

The Commission shall grant, in whole or in 
part, or deny any petition under section 553(e) of 
title 5 requesting the Commission to initiate a 
rulemaking, within a reasonable time after the 
date on which such petition is filed. The Com-
mission shall state the reasons for granting or 
denying such petition. The Commission may not 
deny any such petition on the basis of a vol-
untary standard unless the voluntary standard 
is in existence at the time of the denial of the 
petition, the Commission has determined that 
the voluntary standard is likely to result in the 
elimination or adequate reduction of the risk of 
injury identified in the petition, and it is likely 
that there will be substantial compliance with 
the standard. 

(June 30, 1953, ch. 164, § 4, 67 Stat. 112; Aug. 23, 
1954, ch. 833, 68 Stat. 770; Pub. L. 90–189, § 3, Dec. 
14, 1967, 81 Stat. 569; Pub. L. 92–573, § 30(b), Oct. 
27, 1972, 86 Stat. 1231; Pub. L. 94–284, § 20(a), May 
11, 1976, 90 Stat. 515; Pub. L. 97–35, title XII, 
§ 1203(b)(2), Aug. 13, 1981, 95 Stat. 711; Pub. L. 
101–608, title I, §§ 107(c), 108(c), 110(c), Nov. 16, 
1990, 104 Stat. 3112–3114.) 

AMENDMENTS 

1990—Subsec. (h)(2). Pub. L. 101–608, § 108(c), struck 

out period at end and inserted ‘‘, except that the Com-

mission shall terminate any such proceeding and rely 

on a voluntary standard only if such voluntary stand-

ard is in existence. For purposes of this section, a vol-

untary standard shall be considered to be in existence 

when it is finally approved by the organization or other 

person which developed such standard, irrespective of 

the effective date of the standard. Before relying upon 

any voluntary standard, the Commission shall afford 

interested persons (including manufacturers, consum-

ers, and consumer organizations) a reasonable oppor-

tunity to submit written comments regarding such 

standard. The Commission shall consider such com-

ments in making any determination regarding reliance 

on the involved voluntary standard under this sub-

section.’’ 
Subsec. (h)(3). Pub. L. 101–608, § 107(c), added par. (3). 
Subsec. (k). Pub. L. 101–608, § 110(c), added subsec. (k). 
1981—Subsecs. (g) to (j). Pub. L. 97–35 added subsecs. 

(g) to (j). 
1976—Subsec. (d). Pub. L. 94–284, § 20(a)(1), provided 

that standards, regulations, and amendments made 
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thereto, be made in accordance with section 553 of title 

5, except that oral presentation be available with a 

transcript of such oral presentation kept. 

Subsec. (e)(3). Pub. L. 94–284, § 20(a)(2), provided that 

the court not affirm a standard or regulation unless the 

findings of the Secretary are supported by substantial 

evidence on the record. 

1967—Pub. L. 90–189 revised section generally to 

achieve greater flexibility in the promulgation of flam-

mability standards by substituting provisions authoriz-

ing the Secretary of Commerce to issue standards of 

flammability or regulations (including labeling) for 

fabrics, related materials or products after observing 

certain specified procedural requirements for provi-

sions which prescribed certain fixed standards of flam-

mability which could be updated only by legislation. 

1954—Subsec. (c). Act Aug. 23, 1954, added subsec. (c). 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 applicable with respect 

to regulations under this chapter and chapters 30 and 47 

of this title for which notices of proposed rulemaking 

are issued after Aug. 14, 1981, see section 1215 of Pub. L. 

97–35, set out a note under section 2052 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 20(b) of Pub. L. 94–284 provided that: ‘‘The 

amendments made by subsection (a) [amending this 

section] shall apply with respect to standards, regula-

tions, and amendments to standards and regulations, 

under section 4 of the Flammable Fabrics Act [this sec-

tion] the proceedings for the promulgation of which 

were begun after the date of the enactment of this Act 

[May 11, 1976].’’ 

TRANSFER OF FUNCTIONS 

‘‘Consumer Product Safety Commission’’ substituted 

for ‘‘Secretary of Commerce’’, ‘‘Commission’’ sub-

stituted for ‘‘Secretary’’, ‘‘it’’ substituted for ‘‘he’’, and 

‘‘its’’ substituted for ‘‘his’’ wherever appearing in sub-

secs. (a) to (f) except in subsec. (e)(5), where ‘‘persons 

occupying the office of Commissioner’’ was substituted 

for ‘‘person occupying the office of Secretary’’, pursu-

ant to section 30(b) of Pub. L. 92–573, which is classified 

to section 2079(b) of this title and which transferred 

functions of Secretary of Health, Education, and Wel-

fare, Secretary of Commerce, and Federal Trade Com-

mission under this chapter to Consumer Product Safety 

Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1192, 1194, 1197, 

1200, 1204 of this title. 

§ 1194. Administration and enforcement 

(a) Enforcement under Federal Trade Commis-
sion Act provisions; civil action to enforce 
standard or regulation 

Except as otherwise specifically provided here-
in, sections 1192, 1194, 1195, and 1197(b) of this 
title shall be enforced by the Commission under 
rules, regulations and procedures provided for in 
the Federal Trade Commission Act [15 U.S.C. 41 

et seq.]. In the case of an attorney general of a 
State alleging a violation of a standard or regu-
lation under section 1193 of this title that af-
fects or may affect such State or its residents, 
such attorney general may bring a civil action 
for an injunction to enforce the requirement of 
such standard or regulation. The procedural re-
quirements of section 2073 of this title shall 
apply to any such action. 

(b) Application of Federal Trade Commission Act 
provisions 

The Commission is authorized and directed to 
prevent any person from violating the provi-
sions of section 1192 of this title in the same 
manner, by the same means and with the same 
jurisdiction, powers and duties as though all ap-
plicable terms and provisions of the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.] were 
incorporated into and made a part of this chap-
ter; and any such person violating any provision 
of section 1192 of this title shall be subject to 
the penalties and entitled to the privileges and 
immunities provided in said Federal Trade Com-
mission Act as though the applicable terms and 
provisions of the said Federal Trade Commission 
Act were incorporated into and made a part of 
this chapter. 

(c) Rules and regulations 

The Commission is authorized and directed to 
prescribe such rules and regulations, including 
provisions for maintenance of records relating 
to fabrics, related materials, and products, as 
may be necessary and proper for administration 
and enforcement of this chapter. The violation 
of such rules and regulations shall be unlawful 
and shall be an unfair method of competition 
and an unfair and deceptive act or practice, in 
commerce, under the Federal Trade Commission 
Act [15 U.S.C. 41 et seq.]. 

(d) Inspection and analysis of products; coopera-
tion with other governmental entities 

The Commission is authorized to— 
(1) cause inspections, analyses, tests, and ex-

aminations to be made of any product, fabric 
or related material which it has reason to be-
lieve falls within the prohibitions of this chap-
ter; and 

(2) cooperate on matters related to the pur-
poses of this chapter with any department or 
agency of the Government; with any State or 
territory or with the District of Columbia or 
the Commonwealth of Puerto Rico; or with 
any department, agency, or political subdivi-
sion thereof; or with any person. 

(e) Penalties 

(1) Any person who knowingly violates a regu-
lation or standard under section 1193 of this title 
shall be subject to a civil penalty not to exceed 
$5,000 for each such violation, except that the 
maximum civil penalty shall not exceed 
$1,250,000 for any related series of violations. 

(2) In determining the amount of any penalty 
to be sought upon commencing an action seek-
ing to assess a penalty for a violation of a regu-
lation or standard under section 1193 of this 
title, the Commission shall consider the nature 
and number of the violations, the severity of the 
risk of injury, the occurrence or absence of in-
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jury, and the appropriateness of such penalty in 
relation to the size of the business of the person 
charged. 

(3) Any civil penalty under this subsection 
may be compromised by the Commission. In de-
termining the amount of such penalty or wheth-
er it should be remitted or mitigated, and in 
what amount, the Commission shall consider 
the nature and number of the violations, the ap-
propriateness of such penalty to the size of the 
business of the persons charged, the severity of 
the risk of injury, and the occurrence or absence 
of injury. The amount of such penalty when fi-
nally determined, or the amount agreed on com-
promise, may be deducted from any sums owing 
by the United States to the person charged. 

(4) As used in paragraph (1), the term ‘‘know-
ingly’’ means (A) having actual knowledge, or 
(B) the presumed having of knowledge deemed to 
be possessed by a reasonable person who acts in 
the circumstances, including knowledge obtain-
able upon the exercise of due care to ascertain 
the truth of representations. 

(5)(A) The maximum penalty amounts author-
ized in paragraph (1) shall be adjusted for infla-
tion as provided in this paragraph. 

(B) Not later than December 1, 1994, and De-
cember 1 of each fifth calendar year thereafter, 
the Commission shall prescribe and publish in 
the Federal Register a schedule of maximum au-
thorized penalties that shall apply for violations 
that occur after January 1 of the year imme-
diately following such publication. 

(C) The schedule of maximum authorized pen-
alties shall be prescribed by increasing each of 
the amounts referred to in paragraph (1) by the 
cost-of-living adjustment for the preceding five 
years. Any increase determined under the pre-
ceding sentence shall be rounded to— 

(i) in the case of penalties greater than $1,000 
but less than or equal to $10,000, the nearest 
multiple of $1,000; 

(ii) in the case of penalties greater than 
$10,000 but less than or equal to $100,000, the 
nearest multiple of $5,000; 

(iii) in the case of penalties greater than 
$100,000 but less than or equal to $200,000, the 
nearest multiple of $10,000; and 

(iv) in the case of penalties greater than 
$200,000, the nearest multiple of $25,000. 

(D) For purposes of this subsection: 
(i) The term ‘‘Consumer Price Index’’ means 

the Consumer Price Index for all-urban con-
sumers published by the Department of Labor. 

(ii) The term ‘‘cost-of-living adjustment for 
the preceding five years’’ means the percent-
age by which— 

(I) the Consumer Price Index for the 
month of June of the calendar year preced-
ing the adjustment; exceeds 

(II) the Consumer Price Index for the 
month of June preceding the date on which 
the maximum authorized penalty was last 
adjusted. 

(June 30, 1953, ch. 164, § 5, 67 Stat. 112; Pub. L. 
90–189, § 4, Dec. 14, 1967, 81 Stat. 570; Pub. L. 
101–608, title I, §§ 115(c), 118(b), Nov. 16, 1990, 104 
Stat. 3120, 3122.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a), (b), and (c), is act Sept. 26, 1914, ch. 311, 38 

Stat. 717, as amended, which is classified generally to 

subchapter I (§ 41 et seq.) of chapter 2 of this title. For 

complete classification of this Act to the Code, see sec-

tion 58 of this title and Tables. 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–608, § 118(b), inserted at 

end ‘‘In the case of an attorney general of a State alleg-

ing a violation of a standard or regulation under sec-

tion 1193 of this title that affects or may affect such 

State or its residents, such attorney general may bring 

a civil action for an injunction to enforce the require-

ment of such standard or regulation. The procedural re-

quirements of section 2073 of this title shall apply to 

any such action.’’ 

Subsec. (e). Pub. L. 101–608, § 115(c), added subsec. (e). 

1967—Subsec. (c). Pub. L. 90–189, § 4(a), inserted 

‘‘, including provisions for maintenance of records re-

lating to fabrics, related materials, and products,’’ 

after ‘‘rules and regulations’’ and inserted sentence 

making violations of such rules and regulations unlaw-

ful and an unfair method of competition and an unfair 

and deceptive act or practice, in commerce, under the 

Federal Trade Commission Act. 

Subsec. (d)(1). Pub. L. 90–189, § 4(b), substituted ‘‘prod-

uct, fabric or related material’’ for ‘‘article of wearing 

apparel or fabric’’. 

Subsec. (d)(2). Pub. L. 90–189, § 4(b), substituted ‘‘or 

territory or with the District of Columbia or the Com-

monwealth of Puerto Rico’’ for ‘‘, Territory, or posses-

sion or with the District of Columbia’’. 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1195 of this title. 

§ 1195. Injunction and condemnation proceedings 

(a) Temporary injunction; venue 

Whenever the Commission has reason to be-
lieve that any person is violating or is about to 
violate section 1192 of this title, or a rule or reg-
ulation prescribed under section 1194(c) of this 
title, and that it would be in the public interest 
to enjoin such violation until complaint under 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.] is issued and dismissed by the Commis-
sion or until order to cease and desist made 
thereon by the Commission has become final 
within the meaning of the Federal Trade Com-
mission Act or is set aside by the court on re-
view, the Commission may bring suit in the dis-
trict court of the United States for the district 
in which such person resides or transacts busi-
ness, or, if such person resides or transacts busi-
ness in Guam or the Virgin Islands, then in the 
District Court of Guam or in the District Court 
of the Virgin Islands (as the case may be), to en-
join such violation and upon proper showing a 
temporary injunction or restraining order shall 
be granted without bond. 

(b) Process of libel for seizure and confiscation; 
manner of procedure; consolidation of trials 

Whenever the Commission has reason to be-
lieve that any product has been manufactured or 
introduced into commerce or any fabric or relat-
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ed material has been introduced in commerce in 
violation of section 1192 of this title, it may in-
stitute proceedings by process of libel for the 
seizure and confiscation of such product, fabric, 
or related material in any district court of the 
United States within the jurisdiction of which 
such product, fabric, or related material is 
found. Proceedings in cases instituted under the 
authority of this section shall conform as nearly 
as may be to proceedings in rem in admiralty, 
except that on demand of either party and in the 
discretion of the court, any issue of fact shall be 
tried by jury. Whenever such proceedings involv-
ing identical products, fabrics, or related mate-
rials are pending in two or more jurisdictions, 
they may be consolidated for trial by order of 
any such court upon application seasonably 
made by any party in interest upon notice to all 
other parties in interest. Any court granting an 
order of consolidation shall cause prompt notifi-
cation thereof to be given to other courts having 
jurisdiction in the cases covered thereby and the 
clerks of such other courts shall transmit all 
pertinent records and papers to the court des-
ignated for the trial of such consolidated pro-
ceedings. 

(c) Application by defendant for representative 
sample of seized materials 

In any such action the court, upon application 
seasonably made before trial, shall by order 
allow any party in interest, his attorney or 
agent, to obtain a representative sample of the 
product, fabric, or related material seized. 

(d) Disposal of condemned materials 

If such products, fabrics, or related materials 
are condemned by the court they shall be dis-
posed of by destruction, by delivery to the owner 
or claimant thereof upon payment of court costs 
and fees and storage and other proper expenses 
and upon execution of good and sufficient bond 
to the effect that such products, fabrics, or re-
lated materials will not be disposed of until 
properly and adequately treated or processed so 
as to render them lawful for introduction into 
commerce, or by sale upon execution of good 
and sufficient bond to the effect that such prod-
ucts, fabrics, or related materials will not be 
disposed of until properly and adequately treat-
ed or processed so as to render them lawful for 
introduction into commerce. If such products, 
fabrics, or related materials are disposed of by 
sale the proceeds, less costs and charges, shall 
be paid into the Treasury of the United States. 

(June 30, 1953, ch. 164, § 6, 67 Stat. 113; Pub. L. 
90–189, § 5, Dec. 14, 1967, 81 Stat. 571.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

AMENDMENTS 

1967—Subsec. (a). Pub. L. 90–189, § 5(a), inserted ‘‘, or 

a rule or regulation prescribed under section 1194 (c) of 

this title,’’ after ‘‘section 1192 of this title’’ and sub-

stituted ‘‘for the district in which such person resides 

or transacts business, or, if such person resides or 

transacts business in Guam or the Virgin Islands, then 

in the District Court of Guam or in the District Court 

of the Virgin Islands (as the case may be)’’ for ‘‘or in 

the United States court of any Territory for the dis-

trict or Territory in which such person resides or trans-

acts business’’. 

Subsec. (b). Pub. L. 90–189, § 5(b), substituted ‘‘prod-

uct’’ for ‘‘article of wearing apparel’’, ‘‘product, fabric, 

or related material’’ for ‘‘article of wearing apparel or 

fabric’’ in two places and ‘‘products, fabrics, or related 

materials’’ for ‘‘articles of wearing apparel or fabrics’’, 

and inserted ‘‘or related material’’ before ‘‘has been in-

troduced in commerce’’. 

Subsec. (c). Pub. L. 90–189, § 5(b), substituted ‘‘prod-

uct, fabric, or related material’’ for ‘‘article of wearing 

apparel or fabric’’. 

Subsec. (d). Pub. L. 90–189, § 5(b), substituted ‘‘prod-

ucts, fabrics, or related materials’’ for ‘‘articles of 

wearing apparel or fabrics’’ wherever appearing and 

struck out ‘‘for wearing apparel purposes’’ before 

‘‘until properly and adequately treated or processed’’ in 

two places. 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1194 of this title. 

§ 1196. Penalties 

Any person who willfully violates section 1192 
or 1197(b) of this title, or who fails to comply 
with section 1202(c) of this title, shall be guilty 
of a misdemeanor, and upon conviction thereof 
shall be fined not more than $5,000 or be impris-
oned not more than one year or both in the dis-
cretion of the court: Provided, That nothing 
herein shall limit other provisions of this chap-
ter. 

(June 30, 1953, ch. 164, § 7, 67 Stat. 114; Pub. L. 
95–631, § 8(b), Nov. 10, 1978, 92 Stat. 3747.) 

AMENDMENTS 

1978—Pub. L. 95–631 authorized penalties for non-

compliance with section 1202(c) of this title. 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1197 of this title. 

§ 1197. Guaranties 

(a) Defense to prosecution 

No person shall be subject to prosecution 
under section 1196 of this title for a violation of 
section 1192 of this title if such person (1) estab-
lishes a guaranty received in good faith signed 
by and containing the name and address of the 
person by whom the product, fabric, or related 
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material guaranteed was manufactured or from 
whom it was received, to the effect that reason-
able and representative tests made in accord-
ance with standards issued or amended under 
the provisions of section 1193 of this title show 
that the fabric or related material covered by 
the guaranty, or used in the product covered by 
the guaranty, conforms with applicable flam-
mability standards issued or amended under the 
provisions of section 1193 of this title, and (2) 
has not, by further processing, affected the 
flammability of the fabric, related material, or 
product covered by the guaranty which he re-
ceived. Such guaranty shall be either (1) a sepa-
rate guaranty specifically designating the prod-
uct, fabric, or related material guaranteed, in 
which case it may be on the invoice or other 
paper relating to such product, fabric, or related 
material; (2) a continuing guaranty given by 
seller to buyer applicable to any product, fabric, 
or related material sold or to be sold to buyer by 
seller in a form as the Commission by rules and 
regulations may prescribe; or (3) a continuing 
guaranty filed with the Commission applicable 
to any product, fabric, or related material han-
dled by a guarantor, in such form as the Com-
mission by rules or regulations may prescribe. 

(b) False guaranty 

It shall be unlawful for any person to furnish, 
with respect to any product, fabric, or related 
material, a false guaranty (except a person rely-
ing upon a guaranty to the same effect received 
in good faith signed by and containing the name 
and address of the person by whom the product, 
fabric, or related material guaranteed was man-
ufactured or from whom it was received) with 
reason to believe the product, fabric, or related 
material falsely guaranteed may be introduced, 
sold, or transported in commerce, and any per-
son who violates the provisions of this sub-
section is guilty of an unfair method of competi-
tion, and an unfair or deceptive act or practice, 
in commerce within the meaning of the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.]. 

(June 30, 1953, ch. 164, § 8, 67 Stat. 114; Pub. L. 
90–189, § 6, Dec. 14, 1967, 81 Stat. 572.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

AMENDMENTS 

1967—Subsec. (a). Pub. L. 90–189 substituted ‘‘product, 

fabric, or related material’’ for ‘‘wearing apparel or 

fabric’’ wherever appearing and ‘‘in accordance with 

standards issued or amended under the provisions of 

section 1193 of this title show that the fabric or related 

material covered by the guaranty, or used in the prod-

uct covered by the guaranty, conforms with applicable 

flammability standards issued or amended under the 

provisions of section 1193 of this title’’ for ‘‘under the 

procedures provided in section 1193 of this title show 

that the fabric covered by the guaranty, or used in the 

wearing apparel covered by the guaranty, is not, under 

the provisions of section 1193 of this title, so highly 

flammable as to be dangerous when worn by individ-

uals’’, added cl. (2), and redesignated former cl. (2) as 

(3). 

Subsec. (b). Pub. L. 90–189 substituted ‘‘product, fab-

ric, or related material’’ for ‘‘wearing apparel or fab-

ric’’ wherever appearing. 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1194, 1196 of this 

title. 

§ 1198. Shipments from foreign countries; de-
mand for redelivery; claim for liquidated 
damages 

An imported product, fabric, or related mate-
rial to which flammability standards under this 
chapter are applicable shall not be delivered 
from customs custody except as provided in sec-
tion 1499 of title 19. In the event an imported 
product, fabric, or related material is delivered 
from customs custody under bond, as provided in 
section 1499 of title 19 and fails to conform with 
an applicable flammability standard in effect on 
the date of entry of such merchandise, the Sec-
retary of the Treasury shall demand redelivery 
and in the absence thereof shall assert a claim 
for liquidated damages for breach of a condition 
of the bond arising out of such failure to con-
form or redeliver in accordance with regulations 
prescribed by the Secretary of the Treasury or 
his delegate. When asserting a claim for liq-
uidated damages against an importer for failure 
to redeliver such nonconforming goods, the liq-
uidated damages shall be not less than 10 per 
centum of the value of the nonconforming mer-
chandise if, within five years prior thereto, the 
importer has previously been assessed liquidated 
damages for failure to redeliver nonconforming 
goods in response to a demand from the Sec-
retary of the Treasury as set forth above. 

(June 30, 1953, ch. 164, § 9, 67 Stat. 114; Pub. L. 
90–189, § 7, Dec. 14, 1967, 81 Stat. 572.) 

AMENDMENTS 

1967—Pub. L. 90–189 substituted provisions prohibiting 

the delivery from customs of imported products, fab-

rics, or related materials to which flammability stand-

ards are applicable, except as provided in section 1499 of 

title 19, and requiring the Secretary of the Treasury to 

demand redelivery in the event any such imported 

product, fabric, or related material is delivered from 

customs custody under bond and fails to conform with 

an applicable flammability standard, and in the ab-

sence of such redelivery to assert a claim for liquidated 

damages for breach of the bond, which damages shall 

not be less than 10 per centum of the value of the non-

conforming merchandise if, within 5 years prior there-

to, the importer has previously been assessed liq-

uidated damages for failure to redeliver nonconforming 

goods in response to a demand by the Secretary for pro-

visions which authorized the Commission to prohibit 

any person who had exported or who had attempted to 

export from any foreign country into the United States 

any wearing apparel or fabric which was so highly 

flammable as to be dangerous when worn by individuals 

from further participation in the exportation from any 

foreign country into the United States of any wearing 
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apparel or fabric except upon filing bonds with the Sec-

retary of the Treasury in a sum double the value of said 

products and any duty thereon, conditioned upon com-

pliance with the provisions of this chapter. 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

§ 1199. Chapter as additional legislation 

The provisions of this chapter shall be held to 
be in addition to, and not in substitution for or 
limitation of, the provisions of any other law. If 
any provision of this chapter or the application 
thereof to any person or circumstances is held 
invalid the remainder of the chapter and the ap-
plication of such provisions to any other person 
or circumstances shall not be affected thereby. 

(June 30, 1953, ch. 164, § 10, 67 Stat. 115.) 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

§ 1200. Persons excluded from operation of chap-
ter 

The provisions of this chapter shall not apply 
(a) to any common carrier, contract carrier, or 
freight forwarder in transporting a product, fab-
ric, or related material shipped or delivered for 
shipment into commerce in the ordinary course 
of its business; (b) to any converter, processor, 
or finisher in performing a contract or commis-
sion service for the account of a person subject 
to the provisions of this chapter: Provided, That 
said converter, processor, or finisher does not 
cause any product, fabric, or related material to 
become subject to this chapter contrary to the 
terms of the contract or commission service; or 
(c) to any product, fabric, or related material 
shipped or delivered for shipment into com-
merce for the purpose of finishing or processing 
such product, fabric, or related material so that 
it conforms with applicable flammability stand-
ards issued or amended under the provisions of 
section 1193 of this title. 

(June 30, 1953, ch. 164, § 11, 67 Stat. 115; Pub. L. 
90–189, § 8, Dec. 14, 1967, 81 Stat. 573.) 

AMENDMENTS 

1967—Pub. L. 90–189 substituted ‘‘in transporting a 

product, fabric, or related material’’ for ‘‘with respect 

to an article of wearing apparel or fabric’’, ‘‘product, 

fabric, or related material’’ for ‘‘article of wearing ap-

parel or fabric’’ in two places, and ‘‘such product, fab-

ric, or related material so that it conforms with appli-

cable flammability standards issued or amended under 

the provisions of section 1193 of this title’’ for ‘‘to 

render such article or fabric not so highly flammable, 

under the provisions of section 1193 of this title, as to 

be dangerous when worn by individuals’’. 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare, Secretary of Commerce, and Federal Trade 

Commission under this chapter transferred to Con-

sumer Product Safety Commission, along with func-

tions of Federal Trade Commission under Federal 

Trade Commission Act, to extent such functions relate 

to administration and enforcement of this chapter, see 

section 2079 of this title. 

§ 1201. Study and investigation; research, devel-
opment and training 

(a) The Consumer Product Safety Commission 
shall conduct a continuing study and investiga-
tion of the deaths, injuries, and economic losses 
resulting from accidental burning of products, 
fabrics, or related materials. 

(b) In cooperation with appropriate public and 
private agencies, the Consumer Product Safety 
Commission is authorized to— 

(1) conduct research into the flammability of 
products, fabrics, and materials; 

(2) conduct feasibility studies on reduction 
of flammability of products, fabrics, and mate-
rials; 

(3) develop flammability test methods and 
testing devices; and 

(4) offer appropriate training in the use of 
flammability test methods and testing de-
vices. 

(June 30, 1953, ch. 164, § 14, as added Pub. L. 
90–189, § 10, Dec. 14, 1967, 81 Stat. 573; amended 
Pub. L. 92–573, § 30(b), Oct. 27, 1972, 86 Stat. 1231; 
Pub. L. 96–470, title I, § 114, Oct. 19, 1980, 94 Stat. 
2240; Pub. L. 97–35, title XII, § 1211(e), Aug. 13, 
1981, 95 Stat. 721.) 

CODIFICATION 

In subsec. (a), the words ‘‘in cooperation with the 

Secretary of Commerce’’ which followed ‘‘Consumer 

Product Safety Commission’’ have been omitted from 

the Code in view of the transfer of functions of the Sec-

retary of Commerce under this chapter to the Con-

sumer Product Safety Commission pursuant to section 

30(b) of Pub. L. 92–573 which is classified to section 

2079(b) of this title. This transfer would result in this 

phrase being redundant in that it would provide for the 

Consumer Product Safety Commission to cooperate 

with itself. 

AMENDMENTS 

1981—Subsec. (a). Pub. L. 97–35 struck out provisions 

relating to the submission of an annual report by the 

Secretary of Health and Human Services to the Presi-

dent and to the Congress containing the results of a 

study and investigation. 
1980—Subsec. (b). Pub. L. 96–470 struck out provision 

requiring the Secretary to report the results of activi-

ties under this subsection to Congress. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

TRANSFER OF FUNCTIONS 

‘‘Consumer Product Safety Commission’’ substituted 

for ‘‘Secretary of Health, Education, and Welfare’’ in 

subsec. (a) and for ‘‘Secretary of Commerce’’ in subsec. 

(b) pursuant to section 30(b) of Pub. L. 92–573, which is 

classified to section 2079(b) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare, Secretary of Commerce, and Fed-

eral Trade Commission under this chapter to Consumer 

Product Safety Commission. 
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TOXICOLOGIC RISKS OF FLAME-RETARDANT CHEMICALS 

IN RESIDENTIAL UPHOLSTERED FURNITURE 

Pub. L. 105–276, title IV, § 423, Oct. 21, 1998, 112 Stat. 

2510, provided that: 

‘‘(a) Within 90 days of the enactment of this Act [Oct. 

21, 1998], the Consumer Product Safety Commission 

shall make all necessary arrangements for the Commit-

tee on Toxicology of the National Academy of Sciences 

(NAS) to conduct an independent 12-month study of the 

potential toxicologic risks of all flame-retardant 

chemicals identified by the NAS and the Commission 

as likely candidates for use in residential upholstered 

furniture for the purpose of meeting regulations pro-

posed by the Commission for flame resistance of resi-

dential upholstered furniture. 

‘‘(b) Upon completion of its report, the Academy shall 

send the report to the Commission, which shall provide 

it to the Congress. 

‘‘(c) The Commission, before promulgating any notice 

of proposed rulemaking or final rulemaking setting 

flammability standards for residential upholstered fur-

niture, shall consider fully the findings and conclusions 

of the Academy.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1193 of this title. 

§ 1202. Exemptions 

(a) Exports; risk of injury to residents of United 
States 

This chapter shall not apply to any fabric, re-
lated material, or product which is to be ex-
ported from the United States, if such fabric, re-
lated material, or product, and any container in 
which it is enclosed, bears a stamp or label stat-
ing that such fabric, related material, or prod-
uct is intended for export and such fabric, relat-
ed material, or product is in fact exported from 
the United States; unless the Consumer Product 
Safety Commission (hereinafter in this section 
referred to as the ‘‘Commission’’) determines 
that exportation of such fabric, related mate-
rial, or product presents an unreasonable risk of 
injury to persons residing within the United 
States; except that this chapter shall apply to 
any fabric, related material, or product manu-
factured for sale, offered for sale, or intended for 
shipment to any installation of the United 
States located outside of the United States. 

(b) Imports intended for export; risk of injury to 
residents of United States 

This chapter shall not apply to any fabric, re-
lated material, or product which is imported 
into the United States for dyeing, finishing, 
other processing, or storage in bond, and export 
from the United States, if such fabric, related 
material, or product, and any container in which 
it is enclosed, bears a stamp or label stating 
that such fabric, related material, or product is 
intended for export, and such fabric, related ma-
terial, or product is in fact exported from the 
United States, unless the Commission deter-
mines that exportation of such fabric, related 
material, or product presents an unreasonable 
risk of injury to persons residing within the 
United States; except that this chapter shall 
apply to any such imported fabric, related mate-
rial, or product manufactured for sale, offered 
for sale, or intended for shipment to any instal-
lation of the United States located outside of 
the United States. 

(c) Statement of exportation: filing period, infor-
mation; notification of foreign country; peti-
tion for minimum filing period; good cause 

Not less than thirty days before any person ex-
ports to a foreign country any fabric, related 
material, or product that fails to conform to an 
applicable flammability standard or regulation 
in effect under this chapter, such person shall 
file a statement with the Commission notifying 
the Commission of such exportation, and the 
Commission, upon receipt of such statement, 
shall promptly notify the government of such 
country of such exportation and of the basis for 
such flammability standard or regulation. Any 
statement filed with the Commission under the 
preceding sentence shall specify the anticipated 
date of shipment of such fabric, related mate-
rial, or product, the country and port of destina-
tion of such fabric, related material, or product, 
and the quantity of such fabric, related mate-
rial, or product that will be exported, and shall 
contain such other information as the Commis-
sion may by regulation require. Upon petition 
filed with the Commission by any person re-
quired to file a statement under this subsection 
respecting an exportation, the Commission may, 
for good cause shown, exempt such person from 
the requirement of this subsection that such a 
statement be filed no less than thirty days be-
fore the date of the exportation, except that in 
no case shall the Commission permit such a 
statement to be filed later than the tenth day 
before such date. 

(June 30, 1953, ch. 164, § 15, as added Pub. L. 
90–189, § 10, Dec. 14, 1967, 81 Stat. 574; amended 
Pub. L. 95–631, § 8(a), Nov. 10, 1978, 92 Stat. 3746.) 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–631, § 8(a)(1), made chap-

ter applicable to exports when the Commission deter-

mines that exportation presents an unreasonable risk 

of injury to persons residing within the United States. 

Subsec. (b). Pub. L. 95–631, § 8(a)(2), made chapter ap-

plicable to imports intended for export when the Com-

mission determines that exportation presents an unrea-

sonable risk of injury to persons residing within the 

United States. 

Subsec. (c). Pub. L. 95–631, § 8(a)(3), added subsec. (c). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1196 of this title. 

§ 1203. Preemption of Federal standards 

(a) Standards or regulations designed to protect 
against same risk as State standards or regu-
lations; identical State standards 

Except as provided in subsections (b) and (c) of 
this section, whenever a flammability standard 
or other regulation for a fabric, related mate-
rial, or product is in effect under this chapter, 
no State or political subdivision of a State may 
establish or continue in effect a flammability 
standard or other regulation for such fabric, re-
lated material, or product if the standard or 
other regulation is designed to protect against 
the same risk of occurrence of fire with respect 
to which the standard or other regulation under 
this chapter is in effect unless the State or po-
litical subdivision standard or other regulation 
is identical to the Federal standard or other reg-
ulation. 
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(b) State standards or regulations which afford a 
higher degree of protection 

The Federal Government and the government 
of any State or political subdivision of a State 
may establish and continue in effect a flam-
mability standard or other regulation applicable 
to a fabric, related material, or product for its 
own use which standard or other regulation is 
designed to protect against a risk of occurrence 
of fire with respect to which a flammability 
standard or other regulation is in effect under 
this chapter and which is not identical to such 
standard or other regulation if the Federal, 
State, or political subdivision standard or other 
regulation provides a higher degree of protec-
tion from such risk of occurrence of fire than 
the standard or other regulation in effect under 
this chapter. 

(c) Exemption for State standards or regulations; 
requirements; determination of burden on 
interstate commerce; notice and hearing 

(1) Upon application of a State or political 
subdivision of a State, the Commission may, by 
regulation promulgated in accordance with 
paragraph (2), exempt from subsection (a) of this 
section, under such conditions as may be pre-
scribed in such regulation, any flammability 
standard or other regulation of such State or po-
litical subdivision applicable to a fabric, related 
material, or product subject to a standard or 
other regulation in effect under this chapter, 
if— 

(A) compliance with the State or political 
subdivision requirement would not cause the 
fabric, related material, or product to be in 
violation of the standard or other regulation 
in effect under this chapter, and 

(B) the State or political subdivision stand-
ard or other regulation (i) provides a signifi-
cantly higher degree of protection from the 
risk of occurrence of fire with respect to which 
the Federal standard or other regulation is in 
effect, and (ii) does not unduly burden inter-
state commerce. 

In determining the burden, if any, of a State or 
political subdivision flammability standard or 
other regulation on interstate commerce the 
Commission shall consider and make appro-
priate (as determined by the Commission in its 
discretion) findings on the technological and 
economic feasibility of complying with such 
flammability standard or other regulation, the 
cost of complying with such flammability stand-
ard or other regulation, the geographic distribu-
tion of the fabric, related material, or product 
to which the flammability standard or other 
regulation would apply, the probability of other 
States or political subdivisions applying for an 
exemption under this subsection for a similar 
flammability standard or other regulation, and 
the need for a national, uniform flammability 
standard or other regulation under this chapter 
for such fabric, related material, or product. 

(2) A regulation under paragraph (1) granting 
an exemption for a flammability standard or 
other regulation of a State or political subdivi-
sion of a State may be promulgated by the Com-
mission only after it has provided, in accordance 
with section 553(b) of title 5, notice with respect 
to the promulgation of the regulation and has 

provided opportunity for the oral presentation 
of views respecting its promulgation. 

(d) Flammability standards or regulations; defi-
nitions 

For purposes of this section— 
(1) a reference to a flammability standard or 

other regulation for a fabric, related material, 
or product in effect under this chapter in-
cludes a standard of flammability continued in 
effect by section 11 of the Act of December 14, 
1967 (Public Law 90–189); and 

(2) the term ‘‘Commission’’ means the Con-
sumer Product Safety Commission. 

(June 30, 1953, ch. 164, § 16, as added Pub. L. 
90–189, § 10, Dec. 14, 1967, 81 Stat. 574; amended 
Pub. L. 94–284, § 17(b), May 11, 1976, 90 Stat. 512.) 

REFERENCES IN TEXT 

Section 11 of the Act of December 14, 1967 (Public Law 

90–189), referred to in subsec. (d)(1), is set out as a note 

under section 1191 of this title. 

AMENDMENTS 

1976—Pub. L. 94–284 substituted provisions which per-

mitted the use of flammability standards or regula-

tions not identical with the standards or regulations in 

effect under this chapter provided that the standards or 

regulations used afford a higher degree of protection 

from the risk of the occurrence of fire than the stand-

ards or regulation under this chapter, and which per-

mitted the Commission, by regulation promulgated in 

accordance with section 553 of title 5, to grant an ex-

emption for a flammability standard or other regula-

tion of a State or political subdivision of a State, for 

the prior supremacy of chapter provision. 

§ 1204. Congressional veto of flammability regula-
tions 

(a) Transmission to Congress 

The Consumer Product Safety Commission 
shall transmit to the Secretary of the Senate 
and the Clerk of the House of Representatives a 
copy of any flammability regulation promul-
gated by the Commission under section 1193 of 
this title. 

(b) Disapproval by concurrent resolution 

Any regulation specified in subsection (a) of 
this section shall not take effect if— 

(1) within the ninety calendar days of con-
tinuous session of the Congress which occur 
after the date of the promulgation of such reg-
ulation, both Houses of the Congress adopt a 
concurrent resolution, the matter after the re-
solving clause of which is as follows (with the 
blank spaces appropriately filled): ‘‘That the 
Congress disapproves the flammability regula-
tion which was promulgated under the Flam-
mable Fabrics Act by the Consumer Product 
Safety Commission with respect to 

and which was transmitted to the 
Congress on and disapproves the reg-
ulation for the following reasons: .’’; 
or 

(2) within the sixty calendar days of continu-
ous session of the Congress which occur after 
the date of the promulgation of such regula-
tion, one House of the Congress adopts such 
concurrent resolution and transmits such res-
olution to the other House and such resolution 
is not disapproved by such other House within 
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the thirty calendar days of continuous session 
of the Congress which occur after the date of 
such transmittal. 

(c) Presumptions from Congressional action or 
inaction 

Congressional inaction on, or rejection of, a 
concurrent resolution of disapproval under this 
section shall not be construed as an expression 
of approval of the regulation involved, and shall 
not be construed to create any presumption of 
validity with respect to such regulation. 

(d) Continuous session of Congress 

For purposes of this section— 
(1) continuity of session is broken only by an 

adjournment of the Congress sine die; and 
(2) the days on which either House is not in 

session because of an adjournment of more 
than three days to a day certain are excluded 
in the computation of the periods of continu-
ous session of the Congress specified in sub-
section (b) of this section. 

(June 30, 1953, ch. 164, § 17, as added Pub. L. 97–35, 
title XII, § 1207(d), Aug. 13, 1981, 95 Stat. 719.) 

REFERENCES IN TEXT 

The Flammable Fabrics Act, referred to in subsec. 

(b), is act June 30, 1953, ch. 164, 67 Stat. 111, as amended, 

which is classified generally to this chapter. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 1191 of this title and 

Tables. 

PRIOR PROVISIONS 

A prior section 1204, act June 30, 1953, ch. 164, § 17, as 

added Dec. 14, 1967, Pub. L. 90–189, § 10, 81 Stat. 574; 

amended May 11, 1976, Pub. L. 94–284, § 19, 90 Stat. 514, 

related to the National Advisory Committee for Flam-

mable Fabrics Act, prior to repeal by Pub. L. 97–35, 

title XII, § 1205(b), Aug. 13, 1981, 95 Stat. 716, eff. Aug. 13, 

1981. 

EFFECTIVE DATE 

Section applicable with respect to consumer product 

safety rules under chapter 47 of this title and regula-

tions under this chapter and chapter 30 of this title pro-

mulgated after Aug. 13, 1981, see section 1215 of Pub. L. 

97–35, set out as an Effective Date of 1981 Amendment 

note under section 2052 of this title. 

CHAPTER 26—HOUSEHOLD REFRIGERATORS 

Sec. 

1211. Prohibition against transportation of refrig-

erators without safety devices. 

1212. Violations; misdemeanor; penalties. 

1213. Publication of safety standards in Federal 

Register. 

1214. ‘‘Interstate commerce’’ defined. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 2079 of this title. 

§ 1211. Prohibition against transportation of re-
frigerators without safety devices 

It shall be unlawful for any person to intro-
duce or deliver for introduction into interstate 
commerce any household refrigerator manufac-
tured on or after the date this section takes ef-
fect unless it is equipped with a device, enabling 
the door thereof to be opened from the inside, 
which conforms with standards prescribed pur-
suant to section 1213 of this title. 

(Aug. 2, 1956, ch. 890, § 1, 70 Stat. 953.) 

REFERENCES IN TEXT 

For date this section takes effect, referred to in text, 

see Effective Date note below. 

EFFECTIVE DATE 

Section 5 of act Aug. 2, 1956, provided that: ‘‘This Act 

[this chapter] shall take effect on the date of its enact-

ment [Aug. 2, 1956], except that the first section of this 

Act [this section] shall take effect one year and 90 days 

after the date of publication of commercial standards 

first established under section 3 of this Act [section 

1213 of this title]. In the event of a change in said com-

mercial standards first established, a like period shall 

be allowed for compliance with said change in commer-

cial standards.’’ 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Commerce and Federal 

Trade Commission under this chapter transferred to 

Consumer Product Safety Commission, see section 2079 

of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1212 of this title. 

§ 1212. Violations; misdemeanor; penalties 

Any person who violates section 1211 of this 
title shall be guilty of a misdemeanor and shall, 
upon conviction thereof, be subject to imprison-
ment for not more than one year, or a fine of not 
more than $1,000, or both. 

(Aug. 2, 1956, ch. 890, § 2, 70 Stat. 953.) 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Commerce and Federal 

Trade Commission under this chapter transferred to 

Consumer Product Safety Commission, see section 2079 

of this title. 

§ 1213. Publication of safety standards in Federal 
Register 

The Consumer Product Safety Commission 
shall prescribe and publish in the Federal Reg-
ister commercial standards for devices which, 
when used in or on household refrigerators, will 
enable the doors thereof to be opened easily 
from the inside; and the standards first estab-
lished under this section shall be so prescribed 
and published not later than one year after Au-
gust 2, 1956. 

(Aug. 2, 1956, ch. 890, § 3, 70 Stat. 953; Pub. L. 
92–573, § 30(c), Oct. 27, 1972, 86 Stat. 1231.) 

TRANSFER OF FUNCTIONS 

‘‘Consumer Product Safety Commission’’ substituted 

for ‘‘Secretary of Commerce’’ pursuant to section 30(c) 

of Pub. L. 92–573, which is classified to section 2079(c) of 

this title and which transferred functions of Secretary 

of Commerce and Federal Trade Commission under this 

chapter to Consumer Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1211 of this title. 

§ 1214. ‘‘Interstate commerce’’ defined 

As used in this chapter, the term ‘‘interstate 
commerce’’ includes commerce between one 
State, Territory, possession, the District of Co-
lumbia, or the Commonwealth of Puerto Rico 
and another State, Territory, possession, the 
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1 So in original. Should be ‘‘cannot’’. 

District of Columbia, or the Commonwealth of 
Puerto Rico. 

(Aug. 2, 1956, ch. 890, § 4, 70 Stat. 953.) 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Commerce and Federal 

Trade Commission under this chapter transferred to 

Consumer Product Safety Commission, see section 2079 

of this title. 

CHAPTER 27—AUTOMOBILE DEALER SUITS 
AGAINST MANUFACTURERS 

Sec. 

1221. Definitions. 

1222. Authorization of suits against manufacturers; 

amount of recovery; defenses. 

1223. Limitations. 

1224. Antitrust laws as affected. 

1225. State laws as affected. 

§ 1221. Definitions 

As used in this chapter— 
(a) The term ‘‘automobile manufacturer’’ shall 

mean any person, partnership, corporation, asso-
ciation, or other form of business enterprise en-
gaged in the manufacturing or assembling of 
passenger cars, trucks, or station wagons, in-
cluding any person, partnership, or corporation 
which acts for and is under the control of such 
manufacturer or assembler in connection with 
the distribution of said automotive vehicles. 

(b) The term ‘‘franchise’’ shall mean the writ-
ten agreement or contract between any auto-
mobile manufacturer engaged in commerce and 
any automobile dealer which purports to fix the 
legal rights and liabilities of the parties to such 
agreement or contract. 

(c) The term ‘‘automobile dealer’’ shall mean 
any person, partnership, corporation, associa-
tion, or other form of business enterprise resi-
dent in the United States or in any Territory 
thereof or in the District of Columbia operating 
under the terms of a franchise and engaged in 
the sale or distribution of passenger cars, 
trucks, or station wagons. 

(d) The term ‘‘commerce’’ shall mean com-
merce among the several States of the United 
States or with foreign nations, or in any Terri-
tory of the United States or in the District of 
Columbia, or among the Territories or between 
any Territory and any State or foreign nation, 
or between the District of Columbia and any 
State or Territory or foreign nation. 

(e) The term ‘‘good faith’’ shall mean the duty 
of each party to any franchise, and all officers, 
employees, or agents thereof to act in a fair and 
equitable manner toward each other so as to 
guarantee the one party freedom from coercion, 
intimidation, or threats of coercion or intimida-
tion from the other party: Provided, That recom-
mendation, endorsement, exposition, persuasion, 
urging or argument shall not be deemed to con-
stitute a lack of good faith. 

(Aug. 8, 1956, ch. 1038, § 1, 70 Stat. 1125.) 

§ 1222. Authorization of suits against manufac-
turers; amount of recovery; defenses 

An automobile dealer may bring suit against 
any automobile manufacturer engaged in com-
merce, in any district court of the United States 

in the district in which said manufacturer re-
sides, or is found, or has an agent, without re-
spect to the amount in controversy, and shall 
recover the damages by him sustained and the 
cost of suit by reason of the failure of said auto-
mobile manufacturer from and after August 8, 
1956, to act in good faith in performing or com-
plying with any of the terms or provisions of the 
franchise, or in terminating, canceling, or not 
renewing the franchise with said dealer: Pro-

vided, That in any such suit the manufacturer 
shall not be barred from asserting in defense of 
any such action the failure of the dealer to act 
in good faith. 

(Aug. 8, 1956, ch. 1038, § 2, 70 Stat. 1125.) 

§ 1223. Limitations 

Any action brought pursuant to this chapter 
shall be forever barred unless commenced within 
three years after the cause of action shall have 
accrued. 

(Aug. 8, 1956, ch. 1038, § 3, 70 Stat. 1125.) 

§ 1224. Antitrust laws as affected 

No provision of this chapter shall repeal, mod-
ify, or supersede, directly or indirectly, any pro-
vision of the antitrust laws of the United States. 

(Aug. 8, 1956, ch. 1038, § 4, 70 Stat. 1125.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in the catchline and 

text, are classified generally to chapter 1 (§ 1 et seq.) of 

this title. 

§ 1225. State laws as affected 

This chapter shall not invalidate any provi-
sion of the laws of any State except insofar as 
there is a direct conflict between an express pro-
vision of this chapter and an express provision 
of State law which can not 1 be reconciled. 

(Aug. 8, 1956, ch. 1038, § 5, 70 Stat. 1126.) 

CHAPTER 28—DISCLOSURE OF AUTOMOBILE 
INFORMATION 

Sec. 

1231. Definitions. 

1232. Label and entry requirements. 

1232a. Repealed. 

1233. Violations and penalties. 

(a) Failure to affix required label. 

(b) Failure to endorse required label. 

(c) Removal, alteration, or illegibility of 

required label. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 18 section 2721. 

§ 1231. Definitions 

For purposes of this chapter— 
(a) The term ‘‘manufacturer’’ shall mean any 

person engaged in the manufacturing or assem-
bling of new automobiles, including any person 
importing new automobiles for resale and any 
person who acts for and is under the control of 
such manufacturer, assembler, or importer in 
connection with the distribution of new auto-
mobiles. 



Page 1010 TITLE 15—COMMERCE AND TRADE § 1232 

(b) The term ‘‘person’’ means an individual, 
partnership, corporation, business trust, or any 
organized group of persons. 

(c) The term ‘‘automobile’’ includes any pas-
senger car or station wagon. 

(d) The term ‘‘new automobile’’ means an 
automobile the equitable or legal title to which 
has never been transferred by a manufacturer, 
distributor, or dealer to an ultimate purchaser. 

(e) The term ‘‘dealer’’ shall mean any person 
resident or located in the United States or any 
Territory thereof or in the District of Columbia 
engaged in the sale or the distribution of new 
automobiles to the ultimate purchaser. 

(f) The term ‘‘final assembly point’’ means— 
(1) in the case of a new automobile manufac-

tured or assembled in the United States, or in 
any Territory of the United States, the plant, 
factory, or other place at which a new auto-
mobile is produced or assembled by a manufac-
turer and from which such automobile is deliv-
ered to a dealer in such a condition that all 
component parts necessary to the mechanical 
operation of such automobile are included 
with such automobile, whether or not such 
component parts are permanently installed in 
or on such automobile; and 

(2) in the case of a new automobile imported 
into the United States, the port of importa-
tion. 

(g) The term ‘‘ultimate purchaser’’ means, 
with respect to any new automobile, the first 
person, other than a dealer purchasing in his ca-
pacity as a dealer, who in good faith purchases 
such new automobile for purposes other than re-
sale. 

(h) The term ‘‘commerce’’ shall mean com-
merce among the several States of the United 
States or with foreign nations, or in any Terri-
tory of the United States or in the District of 
Columbia, or among the Territories or between 
any Territory and any State or foreign nation, 
or between the District of Columbia and any 
State or Territory or foreign nation. New auto-
mobiles delivered to, or for further delivery to, 
ultimate purchasers within the United States, 
the District of Columbia, the Commonwealth of 
Puerto Rico, Guam, Virgin Islands, American 
Samoa, the Trust Territories of the Pacific, the 
Canal Zone, Wake Island, Midway Island, King-
man Reef, Johnson Island, or within any other 
place under the jurisdiction of the United States 
shall be deemed to have been distributed in com-
merce. 

(Pub. L. 85–506, § 2, July 7, 1958, 72 Stat. 325; Pub. 
L. 92–359, July 28, 1972, 86 Stat. 502.) 

REFERENCES IN TEXT 

For definition of Canal Zone, referred to in subsec. 

(h), see section 3602(b) of Title 22, Foreign Relations 

and Intercourse. 

AMENDMENTS 

1972—Subsec. (h). Pub. L. 92–359 inserted provision 

that new automobiles delivered to ultimate purchasers 

within the United States and other enumerated areas 

shall be deemed to have been distributed in commerce. 

EFFECTIVE DATE 

Section 5 of Pub. L. 85–506 provided that: ‘‘This Act 

[enacting this chapter] shall take effect on the first day 

of October 1958 or on the first day of the introduction 

of any new model of automobile in any line of auto-

mobile beginning after the date of enactment of this 

Act [July 7, 1958], whichever date shall last occur.’’ 

SHORT TITLE 

Section 1 of Pub. L. 85–506 provided: ‘‘This Act [enact-

ing this chapter] may be cited as the ‘Automobile In-

formation Disclosure Act’.’’ 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

§ 1232. Label and entry requirements 

Every manufacturer of new automobiles dis-
tributed in commerce shall, prior to the delivery 
of any new automobile to any dealer, or at or 
prior to the introduction date of new models de-
livered to a dealer prior to such introduction 
date, securely affix to the windshield, or side 
window of such automobile a label on which 
such manufacturer shall endorse clearly, dis-
tinctly and legibly true and correct entries dis-
closing the following information concerning 
such automobile— 

(a) the make, model, and serial or identifica-
tion number or numbers; 

(b) the final assembly point; 
(c) the name, and the location of the place of 

business, of the dealer to whom it is to be de-
livered; 

(d) the name of the city or town at which it 
is to be delivered to such dealer; 

(e) the method of transportation used in 
making delivery of such automobile, if driven 
or towed from final assembly point to place of 
delivery; and 

(f) the following information: 
(1) the retail price of such automobile sug-

gested by the manufacturer; 
(2) the retail delivered price suggested by 

the manufacturer for each accessory or item 
of optional equipment, physically attached 
to such automobile at the time of its deliv-
ery to such dealer, which is not included 
within the price of such automobile as stat-
ed pursuant to paragraph (1); 

(3) the amount charged, if any, to such 
dealer for the transportation of such auto-
mobile to the location at which it is deliv-
ered to such dealer; 

(4) the total of the amounts specified pur-
suant to paragraphs (1), (2), and (3). 

(Pub. L. 85–506, § 3, July 7, 1958, 72 Stat. 326.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1233 of this title; 

title 49 sections 32304, 32908. 

§ 1232a. Repealed. Pub. L. 92–178, title IV, 
§ 401(g)(7)(A), Dec. 10, 1971, 85 Stat. 534 

Section, Pub. L. 91–614, title III, § 304, Dec. 31, 1970, 84 

Stat. 1845, related to Federal manufacturers excise tax 

on labels and provided for violations and penalties. It 

was not a part of the Automobile Information Disclo-

sure Act, which comprises this chapter generally. 

EFFECTIVE DATE OF REPEAL 

Section 401(g)(7)(B) of Pub. L. 92–178 provided that: 

‘‘Subparagraph (A) [repealing this section] shall apply 
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to acts (or failures to act) after the date of the enact-

ment of this Act [Dec. 10, 1971].’’ 

§ 1233. Violations and penalties 

(a) Failure to affix required label 

Any manufacturer of automobiles distributed 
in commerce who willfully fails to affix to any 
new automobile manufactured or imported by 
him the label required by section 1232 of this 
title shall be fined not more than $1,000. Such 
failure with respect to each automobile shall 
constitute a separate offense. 

(b) Failure to endorse required label 

Any manufacturer of automobiles distributed 
in commerce who willfully fails to endorse 
clearly, distinctly and legibly any label as re-
quired by section 1232 of this title, or who makes 
a false endorsement of any such label, shall be 
fined not more than $1,000. Such failure or false 
endorsement with respect to each automobile 
shall constitute a separate offense. 

(c) Removal, alteration, or illegibility of required 
label 

Any person who willfully removes, alters, or 
renders illegible any label affixed to a new auto-
mobile pursuant to section 1232 of this title, or 
any endorsement thereon, prior to the time that 
such automobile is delivered to the actual cus-
tody and possession of the ultimate purchaser of 
such new automobile, except where the manu-
facturer relabels the automobile in the event 
the same is rerouted, repurchased, or reacquired 
by the manufacturer of such automobile, shall 
be fined not more than $1,000, or imprisoned not 
more than one year, or both. Such removal, al-
teration, or rendering illegible with respect to 
each automobile shall constitute a separate of-
fense. 

(Pub. L. 85–506, § 4, July 7, 1958, 72 Stat. 326.) 

CHAPTER 29—MANUFACTURE, TRANSPOR-
TATION, OR DISTRIBUTION OF SWITCH-
BLADE KNIVES 

Sec. 

1241. Definitions. 

1242. Introduction, manufacture for introduction, 

transportation or distribution in interstate 

commerce; penalty. 

1243. Manufacture, sale, or possession within spe-

cific jurisdictions; penalty. 

1244. Exceptions. 

1245. Ballistic knives. 

(a) Prohibition and penalties for posses-

sion, manufacture, sale, or importa-

tion. 

(b) Prohibition and penalties for posses-

sion or use during commission of 

Federal crime of violence. 

(c) Exceptions. 

(d) ‘‘Ballistic knife’’ defined. 

§ 1241. Definitions 

As used in this chapter— 
(a) The term ‘‘interstate commerce’’ means 

commerce between any State, Territory, posses-
sion of the United States, or the District of Co-
lumbia, and any place outside thereof. 

(b) The term ‘‘switchblade knife’’ means any 
knife having a blade which opens automati-
cally— 

(1) by hand pressure applied to a button or 
other device in the handle of the knife, or 

(2) by operation of inertia, gravity, or both. 

(Pub. L. 85–623, § 1, Aug. 12, 1958, 72 Stat. 562.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 85–623, which enacted sec-

tions 1241 to 1244 of this title and amended section 1716 

of Title 18, Crimes and Criminal Procedure. 

EFFECTIVE DATE 

Section 6 of Pub. L. 85–623 provided that: ‘‘This Act 

[enacting this chapter and amending section 1716 of 

Title 18, Crimes and Criminal Procedure] shall take ef-

fect on the sixtieth day after the date of its enactment 

[Aug. 12, 1958].’’ 

SHORT TITLE OF 1986 AMENDMENT 

Pub. L. 99–570, title X, § 10001, Oct. 27, 1986, 100 Stat. 

3207–166, provided that: ‘‘This title [enacting section 

1245 of this title, amending section 1716 of Title 18, 

Crimes and Criminal Procedure, and enacting provi-

sions set out as a note under section 1245 of this title] 

may be cited as the ‘Ballistic Knife Prohibition Act of 

1986’.’’ 

§ 1242. Introduction, manufacture for introduc-
tion, transportation or distribution in inter-
state commerce; penalty 

Whoever knowingly introduces, or manufac-
tures for introduction, into interstate com-
merce, or transports or distributes in interstate 
commerce, any switchblade knife, shall be fined 
not more than $2,000 or imprisoned not more 
than five years, or both. 

(Pub. L. 85–623, § 2, Aug. 12, 1958, 72 Stat. 562.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1244 of this title. 

§ 1243. Manufacture, sale, or possession within 
specific jurisdictions; penalty 

Whoever, within any Territory or possession of 
the United States, within Indian country (as de-
fined in section 1151 of title 18), or within the 
special maritime and territorial jurisdiction of 
the United States (as defined in section 7 of title 
18), manufactures, sells, or possesses any switch-
blade knife, shall be fined not more than $2,000 
or imprisoned not more than five years, or both. 

(Pub. L. 85–623, § 3, Aug. 12, 1958, 72 Stat. 562.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1244 of this title. 

§ 1244. Exceptions 

Sections 1242 and 1243 of this title shall not 
apply to— 

(1) any common carrier or contract carrier, 
with respect to any switchblade knife shipped, 
transported, or delivered for shipment in 
interstate commerce in the ordinary course of 
business; 

(2) the manufacture, sale, transportation, 
distribution, possession, or introduction into 
interstate commerce, of switchblade knives 
pursuant to contract with the Armed Forces; 

(3) the Armed Forces or any member or em-
ployee thereof acting in the performance of his 
duty; or 
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(4) the possession, and transportation upon 
his person, of any switchblade knife with a 
blade three inches or less in length by any in-
dividual who has only one arm. 

(Pub. L. 85–623, § 4, Aug. 12, 1958, 72 Stat. 562.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1245 of this title. 

§ 1245. Ballistic knives 

(a) Prohibition and penalties for possession, 
manufacture, sale, or importation 

Whoever in or affecting interstate commerce, 
within any Territory or possession of the United 
States, within Indian country (as defined in sec-
tion 1151 of title 18), or within the special mari-
time and territorial jurisdiction of the United 
States (as defined in section 7 of title 18), know-
ingly possesses, manufactures, sells, or imports 
a ballistic knife shall be fined as provided in 
title 18, or imprisoned not more than ten years, 
or both. 

(b) Prohibition and penalties for possession or 
use during commission of Federal crime of 
violence 

Whoever possesses or uses a ballistic knife in 
the commission of a Federal crime of violence 
shall be fined as provided in title 18, or impris-
oned not less than five years and not more than 
ten years, or both. 

(c) Exceptions 

The exceptions provided in paragraphs (1), (2), 
and (3) of section 1244 of this title with respect 
to switchblade knives shall apply to ballistic 
knives under subsection (a) of this section. 

(d) ‘‘Ballistic knife’’ defined 

As used in this section, the term ‘‘ballistic 
knife’’ means a knife with a detachable blade 
that is propelled by a spring-operated mecha-
nism. 

(Pub. L. 85–623, § 7, as added Pub. L. 99–570, title 
X, § 10002, Oct. 27, 1986, 100 Stat. 3207–167; amend-
ed Pub. L. 100–690, title VI, § 6472, Nov. 18, 1988, 
102 Stat. 4379.) 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–690, § 6472(1), substituted 

‘‘in or affecting interstate commerce, within any Terri-

tory or possession of the United States, within Indian 

country (as defined in section 1151 of title 18), or within 

the special maritime and territorial jurisdiction of the 

United States (as defined in section 7 of title 18), know-

ingly possesses, manufactures, sells, or imports’’ for 

‘‘knowingly possesses, manufactures, sells, or im-

ports’’. 

Subsec. (b). Pub. L. 100–690, § 6472(2), struck out ‘‘or 

State’’ after ‘‘Federal’’. 

EFFECTIVE DATE 

Section 10004 of Pub. L. 99–570 provided that: ‘‘The 

amendments made by this title [enacting this section, 

amending section 1716 of Title 18, Crimes and Criminal 

Procedure, and enacting provisions set out as a note 

under section 1241 of this title] shall take effect 30 days 

after the date of enactment of this title [Oct. 27, 1986].’’ 

CHAPTER 30—HAZARDOUS SUBSTANCES 

Sec. 

1261. Definitions. 

Sec. 

1262. Declaration of hazardous substances. 
(a) Declaration of hazardous substances 

by regulation; review. 
(b) Reasonable variations or additional 

label requirements. 
(c) Exemption from requirements by reg-

ulation. 
(d) Exemption from requirements of this 

chapter of substances or containers 

adequately regulated by other pro-

visions of law. 
(e) Regulation of toys or articles in-

tended for use by children. 
(f) Commencement of proceeding for pro-

mulgation of regulation; notice. 
(g) Publication of standard; termination 

of proceeding for promulgation of 

regulation; monitoring of compli-

ance. 
(h) Publication of proposed rule together 

with preliminary regulatory analy-

sis. 
(i) Publication of final regulatory analy-

sis with regulation; required find-

ings; judicial review. 
(j) Petition to initiate rulemaking. 

1263. Prohibited acts. 
1264. Penalties; exceptions. 

(a) Criminal penalties. 
(b) Exceptions. 
(c) Civil penalties. 
(d) Civil action for injunction. 

1265. Seizures. 
(a) Grounds and jurisdiction. 
(b) Procedure; multiplicity of pending 

proceedings. 
(c) Disposition of goods after decree of 

condemnation. 
(d) Costs and fees. 
(e) Removal of case for trial. 

1266. Hearing before report of criminal violation. 
1267. Injunctions; criminal contempt; trial by 

court or jury. 
(a) Jurisdiction. 
(b) Trials. 

1268. Proceedings in name of United States; subpe-

nas. 
1269. Regulations. 

(a) Authority. 
(b) Joint regulations. 

1270. Examinations and investigations. 
(a) Authority to conduct. 
(b) Inspection; notice; samples. 
(c) Receipt for sample; results of analy-

sis. 
1271. Records of interstate shipment. 
1272. Publicity; reports; dissemination of informa-

tion. 
(a) Summaries of judgments, decrees, or-

ders. 
(b) Information as to health dangers and 

investigations. 
1273. Imports. 

(a) Delivery of samples to Commission; 

examination; refusal of admission. 
(b) Disposition of refused articles. 
(c) Expenses in connection with refused 

articles. 
(d) Statement of exportation: filing pe-

riod, information; notification of 

foreign country; petition for mini-

mum filing period: good cause. 
1274. Remedies respecting banned hazardous sub-

stances. 
(a) Notice to protect public; form and 

contents. 
(b) Order of Commission; repair, replace-

ment, or refund. 
(c) Discretionary remedial activities 

available to Commission; orders; 

contents. 
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Sec. 

(d) Charge for remedy; reimbursement 

for expenses. 

(e) Hearing; representative of class. 

(f) ‘‘Manufacturer’’ defined. 

(g) Cost-benefit analysis of notification 

or other action not required. 

1275. Toxicological Advisory Board. 

(a) Establishment; functions; review and 

recommendations. 

(b) Membership; appointment; qualifica-

tions; Chairman; term of office; re-

appointment; vacancies; meetings; 

compensation and travel expenses; 

Federal nonemployee status. 

(c) Termination. 

1276. Congressional veto of hazardous substances 

regulations. 

(a) Transmission to Congress. 

(b) Disapproval by concurrent resolution. 

(c) Presumptions from Congressional ac-

tion or inaction. 

(d) Continuous session of Congress. 

1277. Labeling of art materials. 

(a) Regulation status of standard D–4236 

of American Society for Testing and 

Materials. 

(b) Requirements applicable to standard 

D–4236. 

(c) Revisions incorporated into standard 

D–4236; notice and hearing; amend-

ment; opportunity for comment; 

transcript of proceedings. 

(d) Guidelines for determining chron-

ically hazardous art materials; issu-

ance; public hearing; scope of cri-

teria; review; amendment. 

(e) Informational and educational mate-

rials; development and distribution. 

(f) Injunctions. 

1278. Requirements for labeling certain toys and 

games. 

(a) Toys or games for children who are at 

least 3. 

(b) Balloons, small balls, and marbles. 

(c) General labeling requirements. 

(d) Treatment as misbranded hazardous 

substance. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 1276, 1460, 2052, 

2055, 2079 of this title. 

§ 1261. Definitions 

For the purposes of this chapter— 
(a) The term ‘‘territory’’ means any territory 

or possession of the United States, including the 
District of Columbia and the Commonwealth of 
Puerto Rico but excluding the Canal Zone. 

(b) The term ‘‘interstate commerce’’ means (1) 
commerce between any State or territory and 
any place outside thereof, and (2) commerce 
within the District of Columbia or within any 
territory not organized with a legislative body. 

(c) Omitted 
(d) The term ‘‘Commission’’ means the Con-

sumer Product Safety Commission. 
(e) The term ‘‘person’’ includes an individual, 

partnership, corporation, and association. 
(f) The term ‘‘hazardous substance’’ means: 

(1)(A) Any substance or mixture of sub-
stances which (i) is toxic, (ii) is corrosive, (iii) 
is an irritant, (iv) is a strong sensitizer, (v) is 
flammable or combustible, or (vi) generates 
pressure through decomposition, heat, or 
other means, if such substances or mixture of 

substances may cause substantial personal in-
jury or substantial illness during or as a proxi-
mate result of any customary or reasonably 
foreseeable handling or use, including reason-
ably foreseeable ingestion by children. 

(B) Any substances which the Commission 
by regulation finds, pursuant to the provisions 
of section 1262(a) of this title, meet the re-
quirements of subparagraph (1)(A) of this para-
graph. 

(C) Any radioactive substance, if, with re-
spect to such substance as used in a particular 
class of article or as packaged, the Commis-
sion determines by regulation that the sub-
stance is sufficiently hazardous to require la-
beling in accordance with this chapter in order 
to protect the public health. 

(D) Any toy or other article intended for use 
by children which the Commission by regula-
tion determines, in accordance with section 
1262(e) of this title, presents an electrical, me-
chanical, or thermal hazard. 

(E) Any solder which has a lead content in 
excess of 0.2 percent. 

(2) The term ‘‘hazardous substance’’ shall 
not apply to pesticides subject to the Federal 
Insecticide, Fungicide, and Rodenticide Act [7 
U.S.C. 136 et seq.], nor to foods, drugs and cos-
metics subject to the Federal Food, Drug, and 
Cosmetic Act [21 U.S.C. 301 et seq.], nor to sub-
stances intended for use as fuels when stored 
in containers and used in the heating, cook-
ing, or refrigeration system of a house, nor to 
tobacco and tobacco products, but such term 
shall apply to any article which is not itself a 
pesticide within the meaning of the Federal 
Insecticide, Fungicide, and Rodenticide Act 
but which is a hazardous substance within the 
meaning of paragraph (1) of this subsection by 
reason of bearing or containing such a pes-
ticide. 

(3) The term ‘‘hazardous substance’’ shall 
not include any source material, special nu-
clear material, or byproduct material as de-
fined in the Atomic Energy Act of 1954, as 
amended [42 U.S.C. 2011 et seq.], and regula-
tions issued pursuant thereto by the Atomic 
Energy Commission. 

(g) The term ‘‘toxic’’ shall apply to any sub-
stance (other than a radioactive substance) 
which has the capacity to produce personal in-
jury or illness to man through ingestion, inhala-
tion, or absorption through any body surface. 

(h)(1) The term ‘‘highly toxic’’ means any sub-
stance which falls within any of the following 
categories: (a) Produces death within fourteen 
days in half or more than half of a group of ten 
or more laboratory white rats each weighing be-
tween two hundred and three hundred grams, at 
a single dose of fifty milligrams or less per kilo-
gram of body weight, when orally administered; 
or (b) produces death within fourteen days in 
half or more than half of a group of ten or more 
laboratory white rats each weighing between 
two hundred and three hundred grams, when in-
haled continuously for a period of one hour or 
less at an atmospheric concentration of two 
hundred parts per million by volume or less of 
gas or vapor or two milligrams per liter by vol-
ume or less of mist or dust, provided such con-
centration is likely to be encountered by man 
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when the substance is used in any reasonably 
foreseeable manner; or (c) produces death within 
fourteen days in half or more than half of a 
group of ten or more rabbits tested in a dosage 
of two hundred milligrams or less per kilogram 
of body weight, when administered by continu-
ous contact with the bare skin for twenty-four 
hours or less. 

(2) If the Commission finds that available data 
on human experience with any substance indi-
cate results different from those obtained on 
animals in the above-named dosages or con-
centrations, the human data shall take prece-
dence. 

(i) The term ‘‘corrosive’’ means any substance 
which in contact with living tissue will cause 
destruction of tissue by chemical action; but 
shall not refer to action on inanimate surfaces. 

(j) The term ‘‘irritant’’ means any substance 
not corrosive within the meaning of subpara-
graph (i) of this section which on immediate, 
prolonged, or repeated contact with normal liv-
ing tissue will induce a local inflammatory reac-
tion. 

(k) The term ‘‘strong sensitizer’’ means a sub-
stance which will cause on normal living tissue 
through an allergic or photodynamic process a 
hypersensitivity which becomes evident on re-
application of the same substance and which is 
designated as such by the Commission. Before 
designating any substance as a strong sensitizer, 
the Commission, upon consideration of the fre-
quency of occurrence and severity of the reac-
tion, shall find that the substance has a signifi-
cant potential for causing hypersensitivity. 

(l)(1) The terms ‘‘extremely flammable’’, 
‘‘flammable’’, and ‘‘combustible’’ as applied to 
any substance, liquid, solid, or the content of a 
self-pressurized container shall be defined by 
regulations issued by the Commission. 

(2) The test methods found by the Commission 
to be generally applicable for defining the flam-
mability or combustibility characteristics of 
any such substance shall also be specified in 
such regulations. 

(3) In establishing definitions and test meth-
ods related to flammability and combustibility, 
the Commission shall consider the existing defi-
nitions and test methods of other Federal agen-
cies involved in the regulation of flammable and 
combustible substances in storage, transpor-
tation and use; and to the extent possible, shall 
establish compatible definitions and test meth-
ods. 

(4) Until such time as the Commission issues a 
regulation under paragraph (1) defining the term 
‘‘combustible’’ as applied to liquids, such term 
shall apply to any liquid which has a flash point 
above eighty degrees Fahrenheit to and includ-
ing one hundred and fifty degrees, as determined 
by the Tagliabue Open Cup Tester. 

(m) The term ‘‘radioactive substance’’ means a 
substance which emits ionizing radiation. 

(n) The term ‘‘label’’ means a display of writ-
ten, printed, or graphic matter upon the imme-
diate container of any substance or, in the case 
of an article which is unpackaged or is not pack-
aged in an immediate container intended or 
suitable for delivery to the ultimate consumer, 
a display of such matter directly upon the arti-
cle involved or upon a tag or other suitable ma-

terial affixed thereto; and a requirement made 
by or under authority of this chapter that any 
word, statement, or other information appear on 
the label shall not be considered to be complied 
with unless such word, statement, or other in-
formation also appears (1) on the outside con-
tainer or wrapper, if any there be, unless it is 
easily legible through the outside container or 
wrapper and (2) on all accompanying literature 
where there are directions for use, written or 
otherwise. 

(o) The term ‘‘immediate container’’ does not 
include package liners. 

(p) The term ‘‘misbranded hazardous sub-
stance’’ means a hazardous substance (including 
a toy, or other article intended for use by chil-
dren, which is a hazardous substance, or which 
bears or contains a hazardous substance in such 
manner as to be susceptible of access by a child 
to whom such toy or other article is entrusted) 
intended, or packaged in a form suitable, for use 
in the household or by children, if the packaging 
or labeling of such substance is in violation of 
an applicable regulation issued pursuant to sec-
tion 1472 or 1473 of this title or if such substance, 
except as otherwise provided by or pursuant to 
section 1262 of this title, fails to bear a label— 

(1) which states conspicuously (A) the name 
and place of business of the manufacturer, 
packer, distributor or seller; (B) the common 
or usual name or the chemical name (if there 
be no common or usual name) of the hazardous 
substance or of each component which con-
tributes substantially to its hazard, unless the 
Commission by regulation permits or requires 
the use of a recognized generic name; (C) the 
signal word ‘‘DANGER’’ on substances which 
are extremely flammable, corrosive, or highly 
toxic; (D) the signal word ‘‘WARNING’’ or 
‘‘CAUTION’’ on all other hazardous sub-
stances; (E) an affirmative statement of the 
principal hazard or hazards, such as ‘‘Flam-
mable’’, ‘‘Combustible’’, ‘‘Vapor Harmful’’, 
‘‘Causes Burns’’, ‘‘Absorbed Through Skin’’, or 
similar wording descriptive of the hazard; (F) 
precautionary measures describing the action 
to be followed or avoided, except when modi-
fied by regulation of the Commission pursuant 
to section 1262 of this title; (G) instruction, 
when necessary or appropriate, for first-aid 
treatment; (H) the word ‘‘poison’’ for any haz-
ardous substance which is defined as ‘‘highly 
toxic’’ by subsection (h) of this section; (I) in-
structions for handling and storage of pack-
ages which require special care in handling or 
storage; and (J) the statement (i) ‘‘Keep out of 
the reach of children’’ or its practical equiva-
lent, or, (ii) if the article is intended for use by 
children and is not a banned hazardous sub-
stance, adequate directions for the protection 
of children from the hazard, and 

(2) on which any statements required under 
subparagraph (1) of this paragraph are located 
prominently and are in the English language 
in conspicuous and legible type in contrast by 
typography, layout, or color with other print-
ed matter on the label. 

The term ‘‘misbranded hazardous substance’’ 
also includes a household substance as defined 
in section 1471(2)(d) of this title if it is a sub-
stance described in paragraph (1) of subsection 
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(f) of this section and its packaging or labeling 
is in violation of an applicable regulation issued 
pursuant to section 1472 or 1473 of this title. 

(q)(1) The term ‘‘banned hazardous substance’’ 
means (A) any toy, or other article intended for 
use by children, which is a hazardous substance, 
or which bears or contains a hazardous sub-
stance in such manner as to be susceptible of ac-
cess by a child to whom such toy or other article 
is entrusted; or (B) any hazardous substance in-
tended, or packaged in a form suitable, for use 
in the household, which the Commission by reg-
ulation classifies as a ‘‘banned hazardous sub-
stance’’ on the basis of a finding that, notwith-
standing such cautionary labeling as is or may 
be required under this chapter for that sub-
stance, the degree or nature of the hazard in-
volved in the presence or use of such substance 
in households is such that the objective of the 
protection of the public health and safety can be 
adequately served only by keeping such sub-
stance, when so intended or packaged, out of the 
channels of interstate commerce: Provided, That 
the Commission, by regulation, (i) shall exempt 
from clause (A) of this paragraph articles, such 
as chemical sets, which by reason of their func-
tional purpose require the inclusion of the haz-
ardous substance involved or necessarily present 
an electrical, mechanical, or thermal hazard, 
and which bear labeling giving adequate direc-
tions and warnings for safe use and are intended 
for use by children who have attained sufficient 
maturity, and may reasonably be expected, to 
read and heed such directions and warnings, and 
(ii) shall exempt from clause (A), and provide for 
the labeling of, common fireworks (including 
toy paper caps, cone fountains, cylinder foun-
tains, whistles without report, and sparklers) to 
the extent that it determines that such articles 
can be adequately labeled to protect the pur-
chasers and users thereof. 

(2) Proceedings for the issuance, amendment, 
or repeal of regulations pursuant to clause (B) of 
paragraph (1) of this subsection shall be gov-
erned by the provisions of sections 371(e), (f), 
and (g) of title 21: Provided, That if the Commis-
sion finds that the distribution for household 
use of the hazardous substance involved presents 
an imminent hazard to the public health, it may 
by order published in the Federal Register give 
notice of such finding, and thereupon such sub-
stance when intended or offered for household 
use, or when so packaged as to be suitable for 
such use, shall be deemed to be a ‘‘banned haz-
ardous substance’’ pending the completion of 
proceedings relating to the issuance of such reg-
ulations. 

(r) An article may be determined to present an 
electrical hazard if, in normal use or when sub-
jected to reasonably foreseeable damage or 
abuse, its design or manufacture may cause per-
sonal injury or illness by electric shock. 

(s) An article may be determined to present a 
mechanical hazard if, in normal use or when 
subjected to reasonably foreseeable damage or 
abuse, its design or manufacture presents an un-
reasonable risk of personal injury or illness (1) 
from fracture, fragmentation, or disassembly of 
the article, (2) from propulsion of the article (or 
any part or accessory thereof), (3) from points or 
other protrusions, surfaces, edges, openings, or 

closures, (4) from moving parts, (5) from lack of 
insufficiency of controls to reduce or stop mo-
tion, (6) as a result of self-adhering characteris-
tics of the article, (7) because the article (or any 
part or accessory thereof) may be aspirated or 
ingested, (8) because of instability, or (9) be-
cause of any other aspect of the article’s design 
or manufacture. 

(t) An article may be determined to present a 
thermal hazard if, in normal use or when sub-
jected to reasonably foreseeable damage or 
abuse, its design or manufacture presents an un-
reasonable risk of personal injury or illness be-
cause of heat as from heated parts, substances, 
or surfaces. 

(Pub. L. 86–613, § 2, July 12, 1960, 74 Stat. 372; 
Pub. L. 89–756, §§ 2(a)–(c), 3(a), Nov. 3, 1966, 80 
Stat. 1303, 1304; Pub. L. 91–113, §§ 2(a), (c), (d), 3, 
Nov. 6, 1969, 83 Stat. 187–189; Pub. L. 91–601, § 6(a), 
formerly § 7(a), Dec. 30, 1970, 84 Stat. 1673, re-
numbered Pub. L. 97–35, title XII, § 1205(c), Aug. 
13, 1981, 95 Stat. 716; Pub. L. 92–516, § 3(1), Oct. 21, 
1972, 86 Stat. 998; Pub. L. 92–573, § 30(a), Oct. 27, 
1972, 86 Stat. 1231; Pub. L. 94–284, § 3(c), May 11, 
1976, 90 Stat. 503; Pub. L. 95–631, § 9, Nov. 10, 1978, 
92 Stat. 3747; Pub. L. 99–339, title I, § 109(d)(1), 
June 19, 1986, 100 Stat. 653.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 86–613. For complete clas-

sification of this Act to the Code, see Short Title note 

set out below and Tables. 

For definition of Canal Zone, referred to in subsec. 

(a), see section 3602(b) of Title 22, Foreign Relations 

and Intercourse. 

The Federal Insecticide, Fungicide, and Rodenticide 

Act, referred to in subsec. (f)(2), is act June 25, 1947, ch. 

125, as amended generally by Pub. L. 92–516, Oct. 21, 

1972, 86 Stat. 973, which is classified generally to sub-

chapter II (§ 136 et seq.) of chapter 6 of Title 7, Agri-

culture. For complete classification of this Act to the 

Code, see Short Title note set out under section 136 of 

Title 7 and Tables. 

The Federal Food, Drug, and Cosmetic Act, referred 

to in subsec. (f)(2), is act June 25, 1938, ch. 675, 52 Stat. 

1040, as amended, which is classified generally to chap-

ter 9 (§ 301 et seq.) of Title 21, Food and Drugs. For com-

plete classification of this Act to the Code, see section 

301 of Title 21 and Tables. 

The Atomic Energy Act of 1954, as amended, referred 

to in subsec. (f)(3), is act Aug. 1, 1946, ch. 724, as added 

by act Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 921, and 

amended, which is classified generally to chapter 23 

(§ 2011 et seq.) of Title 42, The Public Health and Wel-

fare. For complete classification of this Act to the 

Code, see Short Title note set out under section 2011 of 

Title 42 and Tables. 

CODIFICATION 

Subsec. (c), which read ‘‘The term ‘Department’ 

means the Department of Health, Education, and Wel-

fare’’ has been omitted from the Code in view of the 

transfer of functions of the Secretary of Health, Edu-

cation, and Welfare under this chapter to the Consumer 

Product Safety Commission pursuant to section 30(a) of 

Pub. L. 92–573 which is classified to section 2079(a) of 

this title. 

AMENDMENTS 

1986—Subsec. (f)(1)(E). Pub. L. 99–339 added subpar. 

(E). 

1978—Subsec. (l). Pub. L. 95–631 transferred the duties 

hereunder to the Commission from the Secretary; in-

corporated in provisions designated par. (1) existing 
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text, authorized regulations to be applicable to liquids, 

and struck out definition of ‘‘extremely flammable’’ as 

substance with flash point at or below twenty degrees 

Fahrenheit and ‘‘flammable’’ as substance with a flash 

point of above twenty degrees to and including eighty 

degrees Fahrenheit, as determined by the Tagliabue 

Open Cup Tester; incorporated in provisions designated 

par. (2) existing text extended to liquids covered in 

term ‘‘substance’’; added par. (3); and incorporated in 

provisions designated par. (4) existing text applicable 

until superseded by regulation. 
1976—Subsec. (f)(2). Pub. L. 94–284 inserted ‘‘nor to to-

bacco and tobacco products,’’ after ‘‘or refrigeration 

system of a house’’. 
1972—Subsec. (f)(2). Pub. L. 92–516 substituted ‘‘pes-

ticides’’ for ‘‘economic poisons’’ and ‘‘a pesticide’’ for 

‘‘an economic poison’’ wherever appearing. 
1970—Subsec. (p). Pub. L. 91–601 substituted in text 

preceding par. (1) ‘‘if the packaging or labeling of such 

substance is in violation of an applicable regulation is-

sued pursuant to section 1472 or 1473 of this title or if 

such substance’’ for ‘‘which substance’’ and inserted 

following and below par. (2) provision including in 

‘‘misbranded hazardous substance’’ a household sub-

stance as defined in section 1471(2)(D) of this title if it 

is a substance described in par. (1) of subsec. (f) of this 

section and its packaging or labeling is in violation of 

an applicable regulation issued pursuant to section 1472 

or 1473 of this title. 
1969—Subsec. (f)(1)(A). Pub. L. 91–113, § 3(a), inserted 

‘‘or combustible’’ after ‘‘is flammable’’. 
Subsec. (f)(1)(D). Pub. L. 91–113, § 2(a), added subsec. 

(f)(1)(D). 
Subsec. (l). Pub. L. 91–113, § 3(b), inserted definition of 

term ‘‘combustible’’ and expanded references to ‘‘flam-

mability’’ and ‘‘flammable’’ to include ‘‘combustibil-

ity’’ and ‘‘combustible’’, respectively. 
Subsec. (p)(1)(E). Pub. L. 91–113, § 3(c), inserted ‘‘Com-

bustible’’ to the enumerated affirmative statements of 

the principal hazard or hazards required to be stated on 

the label of a hazardous substance. 
Subsec. (q)(1). Pub. L. 91–113, § 2(c), inserted ‘‘or nec-

essarily present an electrical, mechanical, or thermal 

hazard’’ after ‘‘hazardous substance involved’’. 
Subsecs. (r) to (t). Pub. L. 91–113, § 2(d), added subsecs. 

(r) to (t). 
1966—Subsec. (f). Pub. L. 89–756, § 2(a), provided that 

‘‘hazardous substances’’ shall apply to any article 

which is not itself an economic poison within the 

meaning of the Federal Insecticide, Fungicide, and 

Rodenticide Act but which is a hazard substance within 

the meaning of par. (1) of this subsec. by reason of its 

bearing or containing an economic poison. 
Subsec. (n). Pub. L. 89–756, § 2(b), enlarged term 

‘‘label’’ to include, where the article is unpackaged or 

is packaged in an immediate container not intended or 

suitable for delivery to the ultimate consumer, a dis-

play of written, printed or graphic matter directly 

upon the article involved or upon a tag or other suit-

able material affixed thereto. 
Subsec. (p). Pub. L. 89–756, § 2(c), in introductory text 

preceding par. (1) substituted ‘‘misbranded hazardous 

substance’’ for ‘‘misbranded package’’ and ‘‘misbranded 

package of a hazardous substance’’ and as so retermed 

enlarged applicability to include toys and other arti-

cles intended for use by children, which are hazardous 

substances, or which bear or contain hazardous sub-

stances when susceptible of access by children, and in 

par. (1), clause (J) inserted further category of ‘‘mis-

branded hazardous substance’’ where the article is in-

tended for use by children and is not a banned hazard-

ous substance and fails to bear a label with adequate 

directions for the protection of children from the haz-

ard. 
Subsec. (q). Pub. L. 89–756, § 3(a), added subsec. (q). 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 109(d)(3) of Pub. L. 99–339 provided that: ‘‘The 

amendments made by this subsection [amending this 

section and section 1263 of this title] shall become ef-

fective 24 months after the enactment of this Act [June 

19, 1986].’’ 

EFFECTIVE DATE OF 1972 AMENDMENT 

Amendment by Pub. L. 92–516 effective at close of 

Oct. 21, 1972, except if regulations are necessary for the 

implementation of any provision that becomes effec-

tive on Oct. 21, 1972, and continuation in effect of sub-

chapter I of chapter 6 of title 7, and regulations there-

under, relating to the control of economic poisons, as 

in existence prior to Oct. 21, 1972, until superseded by 

provisions of Pub. L. 92–516 and regulations thereunder, 

see section 4 of Pub. L. 92–516, set out as a note under 

section 136 of Title 7, Agriculture. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–601 effective Dec. 30, 1970, 

and regulations establishing special packaging stand-

ards effective no sooner than 180 days or later than one 

year from date regulations are final, or an earlier date 

published in Federal Register, see section 8 of Pub. L. 

91–601, set out as a note under section 1471 of this title. 

EFFECTIVE DATE OF 1969 AMENDMENT 

Section 5 of Pub. L. 91–113 provided that: ‘‘The 

amendments made by this Act [see Short Title of 1969 

Amendment note below] shall take effect on the six-

tieth day following the date of the enactment of this 

Act [Nov. 6, 1969].’’ 

EFFECTIVE DATE 

Pub. L. 86–613, § 17, formerly § 16, July 12, 1960, 74 Stat. 

380, renumbered Pub. L. 91–113, § 4(a), Nov. 6, 1969, 83 

Stat. 189, provided that: ‘‘This Act [enacting this chap-

ter and repealing sections 401 to 411 of this title] shall 

take effect upon the date of its enactment [July 12, 

1960]; but no penalty or condemnation shall be enforced 

for any violation of this Act which occurs— 

‘‘(a) prior to the expiration of the sixth calendar 

month after the month in which this Act is enacted 

[July 1960], or 

‘‘(b) prior to the expiration of such additional pe-

riod or periods, ending not more than eighteen 

months after the month of enactment of this Act 

[July 1960], as the Secretary may prescribe on the 

basis of a finding that conditions exist which neces-

sitate the prescribing of such additional period or pe-

riods: Provided, That the Secretary may limit the ap-

plication of such additional period or periods to vio-

lations related to specified provisions of this Act, or 

to specified kinds of hazardous substances or pack-

ages thereof.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–267, § 1, June 16, 1994, 108 Stat. 722, pro-

vided that: ‘‘This Act [enacting sections 1278 and 6001 to 

6006 of this title and provisions set out as notes under 

this section and sections 1278, 2064, and 6001 of this 

title] may be cited as the ‘Child Safety Protection 

Act’.’’ 

SHORT TITLE OF 1984 AMENDMENT 

Pub. L. 98–491, § 1, Oct. 17, 1984, 98 Stat. 2269, provided: 

‘‘That this Act [amending section 1274 of this title] 

may be cited as the ‘Toy Safety Act of 1984’.’’ 

SHORT TITLE OF 1969 AMENDMENT 

Section 1 of Pub. L. 91–113 provided that: ‘‘This Act 

[enacting section 1274 of this title, amending this sec-

tion and section 1262 of this title, enacting provisions 

set out as notes under this section, and amending pro-

visions set out as notes under this section and section 

401 of this title] may be cited as the ‘Child Protection 

and Toy Safety Act of 1969’.’’ 

SHORT TITLE OF 1966 AMENDMENT 

Section 1 of Pub. L. 89–756 provided that: ‘‘This title 

[probably means this ‘‘Act’’, amending this section, 
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sections 1262, 1263, 1264, 1265, 1273 of this title, and pro-

visions set out as a note under this section] may be 

cited as the ‘Child Protection Act of 1966’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 86–613, as amended by section 5 

of Pub. L. 89–756, provided: ‘‘This Act [enacting this 

chapter, repealing sections 401 to 411 of this title, and 

enacting notes set out under this section], may be cited 

as the ‘Federal Hazardous Substances Act’.’’ 

SEPARABILITY 

Pub. L. 86–613, § 16, formerly § 15, July 12, 1960, 74 Stat. 

380, renumbered Pub. L. 91–113, § 4(a), Nov. 6, 1969, 83 

Stat. 189, provided that: ‘‘If any provision of this Act 

[enacting this chapter and repealing sections 401 to 411 

of this title] is declared unconstitutional, or the appli-

cability thereof to any person or circumstance is held 

invalid, the constitutionality of the remainder of the 

Act and the applicability thereof to other persons and 

circumstances shall not be affected thereby.’’ 

TRANSFER OF FUNCTIONS 

In subsec. (d), ‘‘Commission’’ substituted for ‘‘Sec-

retary’’ and ‘‘Consumer Product Safety Commission’’ 

substituted for ‘‘Secretary of Health, Education, and 

Welfare’’ and in subsecs. (f)(1)(B) to (D), (h)(2), (k), 

(p)(1), and (q), ‘‘Commission’’ substituted for ‘‘Sec-

retary’’ and ‘‘it’’ substituted for ‘‘he’’ wherever appear-

ing pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

Atomic Energy Commission abolished and functions 

transferred by sections 5814 and 5841 of Title 42, The 

Public Health and Welfare. See, also, Transfer of Func-

tions notes set out under those sections. 

EFFECT UPON FEDERAL AND STATE LAW 

Pub. L. 86–613, § 18, formerly § 17, July 12, 1960, 74 Stat. 

380, as amended by Pub. L. 89–756, § 4(a), Nov. 3, 1966, 80 

Stat. 1305; renumbered and amended by Pub. L. 91–113, 

§ 4(a), (b)(1), Nov. 6, 1969, 83 Stat. 189, 190; Pub. L. 94–284, 

§ 17(a), May 11, 1976, 90 Stat. 510, provided that: 

‘‘(a) Nothing in this act [enacting this chapter and re-

pealing sections 401 to 411 of this title] shall be con-

strued to modify or affect the provisions of the Flam-

mable Fabrics Act, as amended (15 U.S.C. 1191 to 1200) 

[sections 1191 to 1204 of this title], or any regulations 

promulgated thereunder; or of chapter 39, title 18, 

United States Code, as amended (18 U.S.C. 831 et seq.), 

or any regulations promulgated thereunder or under 

sections 204(a)(2) and 204(a)(3) of the Interstate Com-

merce Act, as amended [section 31502 of Title 49, Trans-

portation] (relating to the transportation of dangerous 

substances and explosives by surface carriers); or of 

section 1716, title 18, United States Code, or any regula-

tions promulgated thereunder (relating to mailing of 

dangerous substances); or of section 902 [section 1472 of 

former Title 49] or regulations promulgated under sec-

tion 601 of the Federal Aviation Act of 1958 [section 1421 

of former Title 49] (relating to transportation of dan-

gerous substances and explosives in aircraft); or of the 

Federal Food, Drug, and Cosmetic Act [chapter 9 of 

Title 21, Food and Drugs]; or of the Public Health Serv-

ice Act [chapter 6A of Title 42, The Public Health and 

Welfare]; or of the Federal Insecticide, Fungicide, and 

Rodenticide Act [section 136 et seq. of Title 7, Agri-

culture]; or of the Dangerous Drug Act for the District 

of Columbia (70 Stat. 612), or the Act entitled ‘An Act 

to regulate the practice of pharmacy and the sale of 

poisons in the District of Columbia, and for other pur-

poses’, approved May 7, 1906 (34 Stat. 175), as amended; 

or of any other Act of Congress, except as specified in 

section 19 [set out as a note under sections 401 to 411 of 

this title]. 

‘‘(b)(1)(A) Except as provided in paragraphs (2) and 

(3), if a hazardous substance or its packaging is subject 

to a cautionary labeling requirement under section 2(p) 

or 3(b) [subsec. (p) of this section or section 1262(b) of 

this title] designed to protect against a risk of illness 

or injury associated with the substance, no State or po-

litical subdivision of a State may establish or continue 

in effect a cautionary labeling requirement applicable 

to such substance or packaging and designed to protect 

against the same risk of illness or injury unless such 

cautionary labeling requirement is identical to the la-

beling requirement under section 2(p) or 3(b) [subsec. 

(p) of this section or section 1262(b) of this title]. 
‘‘(B) Except as provided in paragraphs (2), (3), and (4), 

if under regulations of the Commission promulgated 

under or for the enforcement of section 2(q) [subsec. (q) 

of this section] a requirement is established to protect 

against a risk of illness or injury associated with a haz-

ardous substance, no State or political subdivision of a 

State may establish or continue in effect a requirement 

applicable to such substance and designed to protect 

against the same risk of illness or injury unless such 

requirement is identical to the requirement established 

under such regulations. 
‘‘(2) The Federal Government and the government of 

any State or political subdivision of a State may estab-

lish and continue in effect a requirement applicable to 

a hazardous substance for its own use (or to the pack-

aging of such a substance) which requirement is de-

signed to protect against a risk of illness or injury as-

sociated with such substance and which is not identical 

to a requirement described in paragraph (1) applicable 

to such substance (or packaging) and designed to pro-

tect against the same risk of illness or injury if the 

Federal, State, or political subdivision requirement 

provides a higher degree of protection from such risk of 

illness or injury than the requirement described in 

paragraph (1). 
‘‘(3)(A) Upon application of a State or political sub-

division of a State, the Commission may, by regulation 

promulgated in accordance with subparagraph (B), ex-

empt from paragraph (1), under such conditions as may 

be prescribed in such regulation, any requirement of 

such State or political subdivision designed to protect 

against a risk of illness or injury associated with a haz-

ardous substance if— 
‘‘(i) compliance with the requirement would not 

cause the hazardous substance (or its packaging) to 

be in violation of the applicable requirement de-

scribed in paragraph (1), and 
‘‘(ii) the State or political subdivision requirement 

(I) provides a significantly higher degree of protec-

tion from such risk of illness or injury than the re-

quirement described in paragraph (1), and (II) does 

not unduly burden interstate commerce. 
In determining the burden, if any, of a State or politi-

cal subdivision requirement on interstate commerce 

the Commission shall consider and make appropriate 

(as determined by the Commission in its discretion) 

findings on the technological and economic feasibility 

of complying with such requirement, the cost of com-

plying with such requirement, the geographic distribu-

tion of the substance to which the requirement would 

apply, the probability of other States or political sub-

divisions applying for an exemption under this para-

graph for a similar requirement, and the need for a na-

tional, uniform requirement under this Act [this chap-

ter] for such substance (or its packaging). 
‘‘(B) A regulation under subparagraph (A) granting an 

exemption for a requirement of a State or political sub-

division of a State may be promulgated by the Commis-

sion only after it has provided, in accordance with sec-

tion 553(b) of title 5, United States Code, notice with re-

spect to the promulgation of the regulation and has 

provided opportunity for the oral presentation of views 

respecting its promulgation. 
‘‘(4) Paragraph (1)(B) does not prohibit a State or a 

political subdivision of a State from establishing or 

continuing in effect a requirement which is designed to 

protect against a risk of illness or injury associated 

with fireworks devices or components thereof and 

which provides a higher degree of protection from such 
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risk of illness or injury than a requirement in effect 

under a regulation of the Commission described in such 

paragraph. 

‘‘(5) As used in this subsection, the term ‘Commis-

sion’ means the Consumer Product Safety Commis-

sion.’’ 

SMALL BALLS AS BANNED HAZARDOUS SUBSTANCES 

Pub. L. 103–267, title I, § 101(b), June 16, 1994, 108 Stat. 

725, provided that: ‘‘A small ball— 

‘‘(1) intended for children under the age of 3 years 

of age, and 

‘‘(2) with a diameter of 1.75 inches or less, 

shall be considered a banned hazardous substance under 

section 2(q) of the Federal Hazardous Substances Act 

(15 U.S.C. 1261(q)).’’ 

[Section 101(b) of Pub. L. 103–267, set out above, effec-

tive Jan. 1, 1995, see section 101(d) of Pub. L. 103–267, set 

out as an Effective Date note under section 1278 of this 

title.] 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1262, 1275, 1276, 

1278, 1471, 2080 of this title. 

§ 1262. Declaration of hazardous substances 

(a) Declaration of hazardous substances by regu-
lation; review 

(1) Whenever in the judgment of the Commis-
sion such action will promote the objectives of 
this chapter by avoiding or resolving uncer-
tainty as to its application, the Commission 
may by regulation declare to be a hazardous 
substance, for the purposes of this chapter, any 
substance or mixture of substances which it 
finds meets the requirements of subparagraph 
(1)(A) of section 1261(f) of this title. 

(2) Proceedings for the issuance, amendment, 
or repeal of regulations under this subsection 
and the admissibility of the record of such pro-
ceedings in other proceedings, shall in all re-
spects be governed by the provisions of section 
371(e), (f), and (g) of title 21, except that— 

(A) the Commission’s order after public 
hearing (acting upon objections filed to an 
order made prior to hearing) shall be subject 
to the requirements of section 348(f)(2) of title 
21; and 

(B) the scope of judicial review of such order 
shall be in accordance with the fourth sen-
tence of paragraph (2), and with the provisions 
of paragraph (3) of section 348(g) of title 21. 

(b) Reasonable variations or additional label re-
quirements 

If the Commission finds that the requirements 
of section 1261(p)(1) of this title are not adequate 
for the protection of the public health and safe-
ty in view of the special hazard presented by any 
particular hazardous substance, it may by regu-
lation establish such reasonable variations or 
additional label requirements as it finds nec-
essary for the protection of the public health 
and safety; and any such hazardous substance 
intended, or packaged in a form suitable, for use 
in the household or by children, which fails to 
bear a label in accordance with such regulations 
shall be deemed to be a misbranded hazardous 
substance. 

(c) Exemption from requirements by regulation 

If the Commission finds that, because of the 
size of the package involved or because of the 

minor hazard presented by the substance con-
tained therein, or for other good and sufficient 
reasons, full compliance with the labeling re-
quirements otherwise applicable under this 
chapter is impracticable or is not necessary for 
the adequate protection of the public health and 
safety, the Commission shall promulgate regula-
tions exempting such substance from these re-
quirements to the extent it determines to be 
consistent with adequate protection of the pub-
lic health and safety. 

(d) Exemption from requirements of this chapter 
of substances or containers adequately regu-
lated by other provisions of law 

The Commission may exempt from the re-
quirements established by or pursuant to this 
chapter any hazardous substance or container of 
a hazardous substance with respect to which it 
finds that adequate requirements satisfying the 
purposes of this chapter have been established 
by or pursuant to any other Act of Congress. 

(e) Regulation of toys or articles intended for use 
by children 

(1) A determination by the Commission that a 
toy or other article intended for use by children 
presents an electrical, mechanical, or thermal 
hazard shall be made by regulation in accord-
ance with the procedures prescribed by section 
553 (other than clause (B) of the last sentence of 
subsection (b) of such section) of title 5 unless 
the Commission elects the procedures prescribed 
by subsection (e) of section 371 of title 21, in 
which event such subsection and subsections (f) 
and (g) of such section 371 of title 21 shall apply 
to the making of such determination. If the 
Commission makes such election, it shall pub-
lish that fact with the proposal required to be 
published under paragraph (1) of such subsection 
(e). 

(2) If, before or during a proceeding pursuant 
to paragraph (1) of this subsection, the Commis-
sion finds that, because of an electrical, me-
chanical, or thermal hazard, distribution of the 
toy or other article involved presents an immi-
nent hazard to the public health and it, by order 
published in the Federal Register, gives notice 
of such finding, such toy or other article shall 
be deemed to be a banned hazardous substance 
for purposes of this chapter until the proceeding 
has been completed. If not yet initiated when 
such order is published, such a proceeding shall 
be initiated as promptly as possible. 

(3)(A) In the case of any toy or other article 
intended for use by children which is determined 
by the Commission, in accordance with section 
553 of title 5, to present an electrical, mechani-
cal, or thermal hazard, any person who will be 
adversely affected by such a determination may, 
at any time prior to the 60th day after the regu-
lation making such determination is issued by 
the Commission, file a petition with the United 
States Court of Appeals for the circuit in which 
such person resides or has his principal place of 
business for a judicial review of such determina-
tion. A copy of the petition shall be forthwith 
transmitted by the clerk of the court to the 
Commission or other officer designated by it for 
that purpose. The Commission shall file in the 
court the record of the proceedings on which the 
Commission based its determination, as pro-
vided in section 2112 of title 28. 
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(B) If the petitioner applies to the court for 
leave to adduce additional evidence, and shows 
to the satisfaction of the court that such addi-
tional evidence is material and that there was 
no opportunity to adduce such evidence in the 
proceeding before the Commission, the court 
may order such additional evidence (and evi-
dence in rebuttal thereof) to be taken before the 
Commission in a hearing or in such other man-
ner, and upon such terms and conditions, as to 
the court may seem proper. The Commission 
may modify its findings as to the facts, or make 
new findings, by reason of the additional evi-
dence so taken, and it shall file such modified or 
new findings, and its recommendation, if any, 
for the modification or setting aside of its origi-
nal determination, with the return of such addi-
tional evidence. 

(C) Upon the filing of the petition under this 
paragraph, the court shall have jurisdiction to 
review the determination of the Commission in 
accordance with subparagraphs (A), (B), (C), and 
(D), of paragraph (2) of the second sentence of 
section 706 of title 5. If the court ordered addi-
tional evidence to be taken under subparagraph 
(B) of this paragraph, the court shall also review 
the Commission’s determination to determine if, 
on the basis of the entire record before the court 
pursuant to subparagraphs (A) and (B) of this 
paragraph, it is supported by substantial evi-
dence. If the court finds the determination is 
not so supported, the court may set it aside. 
With respect to any determination reviewed 
under this paragraph, the court may grant ap-
propriate relief pending conclusion of the review 
proceedings, as provided in section 705 of title 5. 

(D) The judgment of the court affirming or 
setting aside, in whole or in part, any such de-
termination of the Commission shall be final, 
subject to review by the Supreme Court of the 
United States upon certiorari or certification, 
as provided in section 1254 of title 28. 

(f) Commencement of proceeding for promulga-
tion of regulation; notice 

A proceeding for the promulgation of a regula-
tion under section 1261(q)(1) of this title classify-
ing an article or substance as a banned hazard-
ous substance or a regulation under subsection 
(e) of this section shall be commenced by the 
publication in the Federal Register of an ad-
vance notice of proposed rulemaking which 
shall— 

(1) identify the article or substance and the 
nature of the risk of injury associated with 
the article or substance; 

(2) include a summary of each of the regu-
latory alternatives under consideration by the 
Commission (including voluntary standards); 

(3) include information with respect to any 
existing standard known to the Commission 
which may be relevant to the proceedings, to-
gether with a summary of the reasons why the 
Commission believes preliminarily that such 
standard does not eliminate or adequately re-
duce the risk of injury identified in paragraph 
(1); 

(4) invite interested persons to submit to the 
Commission, within such period as the Com-
mission shall specify in the notice (which pe-
riod shall not be less than 30 days or more 

than 60 days after the date of publication of 
the notice), comments with respect to the risk 
of injury identified by the Commission, the 
regulatory alternatives being considered, and 
other possible alternatives for addressing the 
risk; 

(5) invite any person (other than the Com-
mission) to submit to the Commission, within 
such period as the Commission shall specify in 
the notice (which period shall not be less than 
30 days after the date of publication of the no-
tice), an existing standard or a portion of a 
standard as a proposed regulation under sec-
tion 1261(q)(1) of this title or subsection (e) of 
this section; and 

(6) invite any person (other than the Com-
mission) to submit to the Commission, within 
such period as the Commission shall specify in 
the notice (which period shall not be less than 
30 days after the date of publication of the no-
tice), a statement of intention to modify or 
develop a voluntary standard to address the 
risk of injury identified in paragraph (1) to-
gether with a description of a plan to modify 
or develop the standard. 

The Commission shall transmit such notice 
within 10 calendar days to the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Energy and Com-
merce of the House of Representatives. 

(g) Publication of standard; termination of pro-
ceeding for promulgation of regulation; mon-
itoring of compliance 

(1) If the Commission determines that any 
standard submitted to it in response to an invi-
tation in a notice published under subsection 
(f)(5) of this section if promulgated (in whole, in 
part, or in combination with any other standard 
submitted to the Commission or any part of 
such a standard) as a regulation under section 
1261(q)(1) of this title or subsection (e) of this 
section, as the case may be, would eliminate or 
adequately reduce the risk of injury identified 
in the notice provided under subsection (f)(1) of 
this section, the Commission may publish such 
standard, in whole, in part, or in such combina-
tion and with nonmaterial modifications, as a 
proposed regulation under such section or sub-
section. 

(2) If the Commission determines that— 
(A) compliance with any standard submitted 

to it in response to an invitation in a notice 
published under subsection (f)(6) of this sec-
tion is likely to result in the elimination or 
adequate reduction of the risk of injury identi-
fied in the notice, and 

(B) it is likely that there will be substantial 
compliance with such standard, 

the Commission shall terminate any proceeding 
to promulgate a regulation under section 
1261(q)(1) of this title or subsection (e) of this 
section, respecting such risk of injury and shall 
publish in the Federal Register a notice which 
includes the determination of the Commission 
and which notifies the public that the Commis-
sion will rely on the voluntary standard to 
eliminate or reduce the risk of injury, except 
that the Commission shall terminate any such 
proceeding and rely on a voluntary standard 
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only if such voluntary standard is in existence. 
For purposes of this section, a voluntary stand-
ard shall be considered to be in existence when 
it is finally approved by the organization or 
other person which developed such standard, ir-
respective of the effective date of the standard. 
Before relying upon any voluntary standard, the 
Commission shall afford interested persons (in-
cluding manufacturers, consumers, and con-
sumer organizations) a reasonable opportunity 
to submit written comments regarding such 
standard. The Commission shall consider such 
comments in making any determination regard-
ing reliance on the involved voluntary standard 
under this subsection. 

(3) The Commission shall devise procedures to 
monitor compliance with any voluntary stand-
ards— 

(A) upon which the Commission has relied 
under paragraph (2) of this subsection; 

(B) which were developed with the participa-
tion of the Commission; or 

(C) whose development the Commission has 
monitored. 

(h) Publication of proposed rule together with 
preliminary regulatory analysis 

No regulation under section 1261(q)(1) of this 
title classifying an article or substance as a 
banned hazardous substance and no regulation 
under subsection (e) of this section may be pro-
posed by the Commission unless, not less than 60 
days after publication of the notice required in 
subsection (f) of this section, the Commission 
publishes in the Federal Register the text of the 
proposed rule, including any alternatives, which 
the Commission proposes to promulgate, to-
gether with a preliminary regulatory analysis 
containing— 

(1) a preliminary description of the potential 
benefits and potential costs of the proposed 
regulation, including any benefits or costs 
that cannot be quantified in monetary terms, 
and an identification of those likely to receive 
the benefits and bear the costs; 

(2) a discussion of the reasons any standard 
or portion of a standard submitted to the Com-
mission under subsection (f)(5) of this section 
was not published by the Commission as the 
proposed regulation or part of the proposed 
regulation; 

(3) a discussion of the reasons for the Com-
mission’s preliminary determination that ef-
forts proposed under subsection (f)(6) of this 
section and assisted by the Commission as re-
quired by section 2054(a)(3) of this title would 
not, within a reasonable period of time, be 
likely to result in the development of a vol-
untary standard that would eliminate or ade-
quately reduce the risk of injury identified in 
the notice provided under subsection (f)(1) of 
this section; and 

(4) a description of any reasonable alter-
natives to the proposed regulation, together 
with a summary description of their potential 
costs and benefits, and a brief explanation of 
why such alternatives should not be published 
as a proposed regulation. 

The Commission shall transmit such notice 
within 10 calendar days to the Committee on 
Commerce, Science, and Transportation of the 

Senate and the Committee on Energy and Com-
merce of the House of Representatives. 

(i) Publication of final regulatory analysis with 
regulation; required findings; judicial review 

(1) The Commission shall not promulgate a 
regulation under section 1261(q)(1) of this title 
classifying an article or substance as a banned 
hazardous substance or a regulation under sub-
section (e) of this section unless it has prepared 
a final regulatory analysis of the regulation 
containing the following information: 

(A) A description of the potential benefits 
and potential costs of the regulation, includ-
ing costs and benefits that cannot be quan-
tified in monetary terms, and the identifica-
tion of those likely to receive the benefits and 
bear the costs. 

(B) A description of any alternatives to the 
final regulation which were considered by the 
Commission, together with a summary de-
scription of their potential benefits and costs 
and a brief explanation of the reasons why 
these alternatives were not chosen. 

(C) A summary of any significant issues 
raised by the comments submitted during the 
public comment period in response to the pre-
liminary regulatory analysis, and a summary 
of the assessment by the Commission of such 
issues. 

The Commission shall publish its final regu-
latory analysis with the regulation. 

(2) The Commission shall not promulgate a 
regulation under section 1261(q)(1) of this title 
classifying an article or substance as a banned 
hazardous substance or a regulation under sub-
section (e) of this section unless it finds (and in-
cludes such finding in the regulation)— 

(A) in the case of a regulation which relates 
to a risk of injury with respect to which per-
sons who would be subject to such regulation 
have adopted and implemented a voluntary 
standard, that— 

(i) compliance with such voluntary stand-
ard is not likely to result in the elimination 
or adequate reduction of such risk of injury; 
or 

(ii) it is unlikely that there will be sub-
stantial compliance with such voluntary 
standard; 

(B) that the benefits expected from the regu-
lation bear a reasonable relationship to its 
costs; and 

(C) that the regulation imposes the least 
burdensome requirement which prevents or 
adequately reduces the risk of injury for 
which the regulation is being promulgated. 

(3)(A) Any regulatory analysis prepared under 
subsection (h) of this section or paragraph (1) 
shall not be subject to independent judicial re-
view, except that when an action for judicial re-
view of a regulation is instituted, the contents 
of any such regulatory analysis shall constitute 
part of the whole rulemaking record of agency 
action in connection with such review. 

(B) The provisions of subparagraph (A) shall 
not be construed to alter the substantive or pro-
cedural standards otherwise applicable to judi-
cial review of any action by the Commission. 
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(j) Petition to initiate rulemaking 

The Commission shall grant, in whole or in 
part, or deny any petition under section 553(e) of 
title 5 requesting the Commission to initiate a 
rulemaking, within a reasonable time after the 
date on which such petition is filed. The Com-
mission shall state the reasons for granting or 
denying such petition. The Commission may not 
deny any such petition on the basis of a vol-
untary standard unless the voluntary standard 
is in existence at the time of the denial of the 
petition, the Commission has determined that 
the voluntary standard is likely to result in the 
elimination or adequate reduction of the risk of 
injury identified in the petition, and it is likely 
that there will be substantial compliance with 
the standard. 

(Pub. L. 86–613, § 3, July 12, 1960, 74 Stat. 374; 
Pub. L. 89–756, § 2(d), (e), Nov. 3, 1966, 80 Stat. 
1303, 1304; Pub. L. 91–113, § 2(b), Nov. 6, 1969, 83 
Stat. 187; Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 
Stat. 1231; Pub. L. 97–35, title XII, § 1203(b)(1), 
Aug. 13, 1981, 95 Stat. 708; Pub. L. 101–608, title I, 
§§ 107(b), 108(b), 110(b), Nov. 16, 1990, 104 Stat. 
3112, 3113.) 

AMENDMENTS 

1990—Subsec. (g)(2). Pub. L. 101–608, § 108(b), struck 

out period at end and inserted ‘‘, except that the Com-

mission shall terminate any such proceeding and rely 

on a voluntary standard only if such voluntary stand-

ard is in existence. For purposes of this section, a vol-

untary standard shall be considered to be in existence 

when it is finally approved by the organization or other 

person which developed such standard, irrespective of 

the effective date of the standard. Before relying upon 

any voluntary standard, the Commission shall afford 

interested persons (including manufacturers, consum-

ers, and consumer organizations) a reasonable oppor-

tunity to submit written comments regarding such 

standard. The Commission shall consider such com-

ments in making any determination regarding reliance 

on the involved voluntary standard under this sub-

section.’’ 
Subsec. (g)(3). Pub. L. 101–608, § 107(b), added par. (3). 
Subsec. (j). Pub. L. 101–608, § 110(b), added subsec. (j). 
1981—Subsecs. (f) to (i). Pub. L. 97–35 added subsecs. 

(f) to (i). 
1969—Subsec. (e). Pub. L. 91–113 added subsec. (e). 
1966—Subsec. (b). Pub. L. 89–756, § 2(d), substituted 

‘‘any such hazardous substance intended, or packaged 

in a form suitable, for use in the household or by chil-

dren, which fails to bear a label in accordance with 

such regulations shall be deemed to be a misbranded 

hazardous substance’’ for ‘‘any container of such haz-

ardous substance, intended or suitable for household 

use, which fails to bear a label in accordance with such 

regulations shall be deemed to be a misbranded pack-

age of a hazardous substance’’. 
Subsec. (d). Pub. L. 89–756, § 2(e), inserted ‘‘hazardous 

substance or’’ before ‘‘container of a hazardous sub-

stance’’. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 applicable with respect 

to regulations under this chapter and chapters 25 and 47 

of this title for which notices of proposed rulemaking 

are issued after Aug. 14, 1981, see section 1215 of Pub. L. 

97–35, set out as a note under section 2052 of this title. 

EFFECTIVE DATE OF 1969 AMENDMENT 

Amendment by Pub. L. 91–113 effective on sixtieth 

day following Nov. 6, 1969, see section 5 of Pub. L. 

91–113, set out as a note under section 1261 of this title. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’, ‘‘Com-

mission’s’’ for ‘‘Secretary’s’’, ‘‘it’’ for ‘‘he’’, and ‘‘it’’ or 

‘‘its’’ for ‘‘him’’ wherever appearing in subsecs. (a) to 

(e) pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

NATIONAL COMMISSION ON PRODUCT SAFETY 

Pub. L. 90–146, Nov. 20, 1967, 81 Stat. 466, as amended 

by Pub. L. 91–51, Aug. 4, 1969, 83 Stat. 86, established a 

National Commission on Product Safety to study and 

investigate the scope and adequacy of measures to pro-

tect consumers against unreasonable risk of injuries 

which may be caused by hazardous household products 

and required the Commission to transmit its final re-

port to the President and to the Congress by June 30, 

1970. Ninety days after submission of its final report 

the Commission ceased to exist by the express terms of 

Pub. L. 90–146. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1261, 1275, 1276, 

1277 of this title. 

§ 1263. Prohibited acts 

The following acts and the causing thereof are 
prohibited: 

(a) The introduction or delivery for introduc-
tion into interstate commerce of any mis-
branded hazardous substance or banned hazard-
ous substance. 

(b) The alteration, mutilation, destruction, 
obliteration, or removal of the whole or any 
part of the label of, or the doing of any other act 
with respect to, a hazardous substance, if such 
act is done while the substance is in interstate 
commerce, or while the substance is held for 
sale (whether or not the first sale) after ship-
ment in interstate commerce, and results in the 
hazardous substance being a misbranded hazard-
ous substance or banned hazardous substance. 

(c) The receipt in interstate commerce of any 
misbranded hazardous substance or banned haz-
ardous substance and the delivery or proffered 
delivery thereof for pay or otherwise. 

(d) The giving of a guarantee or undertaking 
referred to in section 1264(b)(2) of this title 
which guarantee or undertaking is false, except 
by a person who relied upon a guarantee or 
undertaking to the same effect signed by, and 
containing the name and address of, the person 
residing in the United States from whom he re-
ceived in good faith the hazardous substance. 

(e) The failure to permit entry or inspection as 
authorized by section 1270(b) of this title or to 
permit access to and copying of any record as 
authorized by section 1271 of this title. 

(f) The introduction or delivery for introduc-
tion into interstate commerce, or the receipt in 
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interstate commerce and subsequent delivery or 
proffered delivery for pay or otherwise, of a haz-
ardous substance in a reused food, drug, or cos-
metic container or in a container which, though 
not a reused container, is identifiable as a food, 
drug, or cosmetic container by its labeling or by 
other identification. The reuse of a food, drug, 
or cosmetic container as a container for a haz-
ardous substance shall be deemed to be an act 
which results in the hazardous substance being a 
misbranded hazardous substance. As used in this 
paragraph, the terms ‘‘food’’, ‘‘drug’’, and ‘‘cos-
metic’’ shall have the same meanings as in the 
Federal Food, Drug, and Cosmetic Act [21 U.S.C. 
301 et seq.]. 

(g) The manufacture of a misbranded hazard-
ous substance or banned hazardous substance 
within the District of Columbia or within any 
territory not organized with a legislative body. 

(h) The use by any person to his own advan-
tage, or revealing other than to the Commission 
or officers or employees of the Commission, or 
to the courts when relevant in any judicial pro-
ceeding under this chapter, of any information 
acquired under authority of section 1270 of this 
title concerning any method of process which as 
a trade secret is entitled to protection. 

(i) The failure to notify the Consumer Product 
Safety Commission with respect to exports, pur-
suant to section 1273(d) of this title. 

(j) The failure to comply with an order issued 
under section 1274 of this title. 

(k) The introduction or delivery for introduc-
tion into interstate commerce of any lead solder 
which has a lead content in excess of 0.2 percent 
which does not prominently display a warning 
label stating the lead content of the solder and 
warning that the use of such solder in the mak-
ing of joints or fittings in any private or public 
potable water supply system is prohibited. 

(Pub. L. 86–613, § 4, July 12, 1960, 74 Stat. 375; 
Pub. L. 89–756, §§ 2(f), 3(b), Nov. 3, 1966, 80 Stat. 
1304, 1305; Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 
Stat. 1231; Pub. L. 95–631, § 7(a), Nov. 10, 1978, 92 
Stat. 3745; Pub. L. 97–35, title XII, § 1211(f)(2), 
Aug. 13, 1981, 95 Stat. 723; Pub. L. 99–339, title I, 
§ 109(d)(2), June 19, 1986, 100 Stat. 653.) 

REFERENCES IN TEXT 

The Federal Food, Drug, and Cosmetic Act, referred 

to in subsec. (f), is act June 25, 1938, ch. 675, 52 Stat. 

1040, as amended, which is classified generally to chap-

ter 9 (§ 301 et seq.) of Title 21, Food and Drugs. For com-

plete classification of this Act to the Code, see section 

301 of Title 21 and Tables. 

AMENDMENTS 

1986—Subsec. (k). Pub. L. 99–339 added subsec. (k). 
1981—Subsec. (j). Pub. L. 97–35 added subsec. (j). 
1978—Subsec. (i). Pub. L. 95–631 added subsec. (i). 
1966—Subsec. (a). Pub. L. 89–756, §§ 2(f)(1), 3(b), sub-

stituted ‘‘misbranded hazardous substance or banned 

hazardous substance’’ for ‘‘misbranded package of a 

hazardous substance’’. 
Subsec. (b). Pub. L. 89–756, §§ 2(f)(2), 3(b), substituted 

‘‘being a misbranded hazardous substance or banned 

hazardous substance’’ for ‘‘being in a misbranded pack-

age’’. 
Subsec. (c). Pub. L. 89–756, §§ 2(f)(1), 3(b), substituted 

‘‘misbranded hazardous substance or banned hazardous 

substance’’ for ‘‘misbranded package of a hazardous 

substance’’. 
Subsec. (f). Pub. L. 89–756, § 2(f)(2), substituted ‘‘being 

a misbranded hazardous substance’’ for ‘‘being in a mis-

branded package’’. 

Subsec. (g). Pub. L. 89–756, §§ 2(f)(1), 3(b), substituted 

‘‘misbranded hazardous substance or banned hazardous 

substance’’ for ‘‘misbranded package of a hazardous 

substance’’. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–339 effective 24 months 

after June 19, 1986, see section 109(d)(3) of Pub. L. 99–339, 

set out as a note under section 1261 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ and for 

‘‘Department’’ in subsec. (h) pursuant to section 30(a) 

of Pub. L. 92–573, which is classified to section 2079(a) 

of this title and which transferred functions of Sec-

retary of Health, Education, and Welfare under this 

chapter to Consumer Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1264, 1265, 1273 

of this title. 

§ 1264. Penalties; exceptions 

(a) Criminal penalties 

Any person who violates any of the provisions 
of section 1263 of this title shall be guilty of a 
misdemeanor and shall on conviction thereof be 
subject to a fine of not more than $500 or to im-
prisonment for not more than ninety days, or 
both; but for offenses committed with intent to 
defraud or mislead, or for second and subsequent 
offenses, the penalty shall be imprisonment for 
not more than one year, or a fine of not more 
than $3,000, or both such imprisonment and fine. 

(b) Exceptions 

No person shall be subject to the penalties of 
subsection (a) of this section, (1) for having vio-
lated section 1263(c) of this title, if the receipt, 
delivery, or proffered delivery of the hazardous 
substance was made in good faith, unless he re-
fuses to furnish on request of an officer or em-
ployee duly designated by the Commission, the 
name and address of the person from whom he 
purchased or received such hazardous substance, 
and copies of all documents, if any there be, per-
taining to the delivery of the hazardous sub-
stance to him; or (2) for having violated section 
1263(a) of this title, if he established a guarantee 
or undertaking signed by, and containing the 
name and address of, the person residing in the 
United States from whom he received in good 
faith the hazardous substance, to the effect that 
the hazardous substance is not a misbranded 
hazardous substance or a banned hazardous sub-
stance within the meaning of those terms in this 
chapter; or (3) for having violated subsection (a) 
or (c) of section 1263 of this title with respect to 
any hazardous substance shipped or delivered for 
shipment for export to any foreign country, in a 
package marked for export on the outside of the 
shipping container and labeled in accordance 
with the specifications of the foreign purchaser 
and in accordance with the laws of the foreign 
country, but if such hazardous substance is sold 
or offered for sale in domestic commerce or if 
the Consumer Product Safety Commission de-
termines that exportation of such substance pre-
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sents an unreasonable risk of injury to persons 
residing within the United States, this clause 
shall not apply. 

(c) Civil penalties 

(1) Any person who knowingly violates section 
1263 of this title shall be subject to a civil pen-
alty not to exceed $5,000 for each such violation. 
Subject to paragraph (2), a violation of sub-
sections (a), (b), (c), (d), (f), (g), (i), (j), and (k) 
of section 1263 of this title shall constitute a 
separate offense with respect to each substance 
involved, except that the maximum civil pen-
alty shall not exceed $1,250,000 for any related 
series of violations. A violation of section 1263(e) 
of this title shall constitute a separate violation 
with respect to each failure or refusal to allow 
or perform an act required by section 1263(e) of 
this title; and, if such violation is a continuing 
one, each day of such violation shall constitute 
a separate offense, except that the maximum 
civil penalty shall not exceed $1,250,000 for any 
related series of violations. 

(2) The second sentence of paragraph (1) of this 
subsection shall not apply to violations of sub-
section (a) or (c) of section 1263 of this title— 

(A) if the person who violated such sub-
section is not the manufacturer, importer, or 
private labeler or a distributor of the sub-
stances involved; and 

(B) if such person did not have either (i) ac-
tual knowledge that such person’s distribution 
or sale of the substance violated such sub-
section, or (ii) notice from the Commission 
that such distribution or sale would be a viola-
tion of such subsection. 

(3) In determining the amount of any penalty 
to be sought upon commencing an action seek-
ing to assess a penalty for a violation of section 
1263 of this title, the Commission shall consider 
the nature of the substance, the severity of the 
risk of injury, the occurrence or absence of in-
jury, the amount of the substance distributed, 
and the appropriateness of such penalty in rela-
tion to the size of the business of the person 
charged. 

(4) Any civil penalty under this subsection 
may be compromised by the Commission. In de-
termining the amount of such penalty or wheth-
er it should be remitted or mitigated, and in 
what amount, the Commission shall consider 
the appropriateness of such penalty to the size 
of the business of the persons charged, the na-
ture of the substance involved, the severity of 
the risk of injury, the occurrence or absence of 
injury, and the amount of the substance distrib-
uted. The amount of such penalty when finally 
determined, or the amount agreed on com-
promise, may be deducted from any sums owing 
by the United States to the person charged. 

(5) As used in the first sentence of paragraph 
(1), the term ‘‘knowingly’’ means (A) having ac-
tual knowledge, or (B) the presumed having of 
knowledge deemed to be possessed by a reason-
able person who acts in the circumstances, in-
cluding knowledge obtainable upon the exercise 
of due care to ascertain the truth of representa-
tions. 

(6)(A) The maximum penalty amounts author-
ized in paragraph (1) shall be adjusted for infla-
tion as provided in this paragraph. 

(B) Not later than December 1, 1994, and De-
cember 1 of each fifth calendar year thereafter, 
the Commission shall prescribe and publish in 
the Federal Register a schedule of maximum au-
thorized penalties that shall apply for violations 
that occur after January 1 of the year imme-
diately following such publication. 

(C) The schedule of maximum authorized pen-
alties shall be prescribed by increasing each of 
the amounts referred to in paragraph (1) by the 
cost-of-living adjustment for the preceding five 
years. Any increase determined under the pre-
ceding sentence shall be rounded to— 

(i) in the case of penalties greater than $1,000 
but less than or equal to $10,000, the nearest 
multiple of $1,000; 

(ii) in the case of penalties greater than 
$10,000 but less than or equal to $100,000, the 
nearest multiple of $5,000; 

(iii) in the case of penalties greater than 
$100,000 but less than or equal to $200,000, the 
nearest multiple of $10,000; and 

(iv) in the case of penalties greater than 
$200,000, the nearest multiple of $25,000. 

(D) For purposes of this subsection: 
(i) The term ‘‘Consumer Price Index’’ means 

the Consumer Price Index for all-urban con-
sumers published by the Department of Labor. 

(ii) The term ‘‘cost-of-living adjustment for 
the preceding five years’’ means the percent-
age by which— 

(I) the Consumer Price Index for the 
month of June of the calendar year preced-
ing the adjustment; exceeds 

(II) the Consumer Price Index for the 
month of June preceding the date on which 
the maximum authorized penalty was last 
adjusted. 

(d) Civil action for injunction 

In the case of an attorney general of a State 
alleging a violation that affects or may affect 
such State or its residents, such attorney gen-
eral may bring a civil action for an injunction 
to enforce any requirement of this chapter relat-
ing to misbranded or banned hazardous sub-
stances. The procedural requirements of section 
2073 of this title shall apply to any such action. 

(Pub. L. 86–613, § 5, July 12, 1960, 74 Stat. 376; 
Pub. L. 89–756, §§ 2(g), 3(c), Nov. 3, 1966, 80 Stat. 
1304, 1305; Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 
Stat. 1231; Pub. L. 95–631, § 7(b), Nov. 10, 1978, 92 
Stat. 3745; Pub. L. 101–608, title I, §§ 115(b), 118(a), 
Nov. 16, 1990, 104 Stat. 3119, 3121.) 

AMENDMENTS 

1990—Subsec. (c). Pub. L. 101–608, § 115(b), added sub-

sec. (c). 
Subsec. (d). Pub. L. 101–608, § 118(a), added subsec. (d). 
1978—Subsec. (b)(3). Pub. L. 95–631 substituted ‘‘with 

respect to’’ for ‘‘in respect of’’ and made cl. (3) inap-

plicable when the Consumer Product Safety Commis-

sion determines that exportation of the substance pre-

sents an unreasonable risk of injury to persons residing 

within the United States. 
1966—Subsec. (b). Pub. L. 89–756 substituted ‘‘a mis-

branded hazardous substance or a banned hazardous 

substance within the meaning of those terms’’ for ‘‘in 

misbranded packages within the meaning of that 

term’’. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ in subsec. 

(b) pursuant to section 30(a) of Pub. L. 92–573, which is 
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classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1263 of this title. 

§ 1265. Seizures 

(a) Grounds and jurisdiction 

Any misbranded hazardous substance or 
banned hazardous substance when introduced 
into or while in interstate commerce or while 
held for sale (whether or not the first sale) after 
shipment in interstate commerce, or which may 
not, under the provisions of section 1263(f) of 
this title, be introduced into interstate com-
merce, or which has been manufactured in viola-
tion of section 1263(g) of this title, shall be liable 
to be proceeded against while in interstate com-
merce or at any time thereafter, on libel of in-
formation and condemned in any district court 
in the United States within the jurisdiction of 
which the hazardous substance is found: Pro-

vided, That this section shall not apply to a haz-
ardous substance intended for export to any for-
eign country if it (1) is in a package branded in 
accordance with the specifications of the foreign 
purchaser, (2) is labeled in accordance with the 
laws of the foreign country, and (3) is labeled on 
the outside of the shipping package to show that 
it is intended for export, and (4) is so exported. 

(b) Procedure; multiplicity of pending proceed-
ings 

Such hazardous substance shall be liable to 
seizure by process pursuant to the libel, and the 
procedure in cases under this section shall con-
form, as nearly as may be, to the procedure in 
admiralty; except that on demand of either 
party any issue of fact joined in any such case 
shall be tried by jury. When libel for condemna-
tion proceedings under this section, involving 
the same claimant and the same issues of mis-
branding, are pending in two or more jurisdic-
tions, such pending proceedings, upon applica-
tion of the United States or the claimant sea-
sonably made to the court of one such jurisdic-
tion, shall be consolidated for trial by order of 
such court, and tried in (1) any district selected 
by the applicant where one of such proceedings 
is pending; or (2) a district agreed upon by stipu-
lation between the parties. If no order for con-
solidation is so made within a reasonable time, 
the United States or the claimant may apply to 
the court of one such jurisdiction, and such 
court (after giving the other party, the claim-
ant, or the United States attorney for such dis-
trict, reasonable notice and opportunity to be 
heard) shall by order, unless good cause to the 
contrary is shown, specify a district of reason-
able proximity to the claimant’s principal place 
of business, in which all such pending proceed-
ings shall be consolidated for trial and tried. 
Such order of consolidation shall not apply so as 
to require the removal of any case the date for 
trial of which has been fixed. The court granting 
such order shall give prompt notification there-
of to the other courts having jurisdiction of the 
cases covered thereby. 

(c) Disposition of goods after decree of con-
demnation 

Any hazardous substance condemned under 
this section shall, after entry of the decree, be 
disposed of by destruction or sale as the court 
may, in accordance with the provisions of this 
section, direct and the proceeds thereof, if sold, 
less the legal costs and charges, shall be paid 
into the Treasury of the United States; but such 
hazardous substance shall not be sold under such 
decree contrary to the provisions of this chapter 
or the laws of the jurisdiction in which sold: 
Provided, That, after entry of the decree and 
upon the payment of the costs of such proceed-
ings and the execution of a good and sufficient 
bond conditioned that such hazardous substance 
shall not be sold or disposed of contrary to the 
provisions of this chapter or the laws of any 
State or territory in which sold, the court may 
by order direct that such hazardous substance be 
delivered to the owner thereof to be destroyed or 
brought into compliance with the provisions of 
this chapter under the supervision of an officer 
or employee duly designated by the Commission, 
and the expense of such supervision shall be paid 
by the person obtaining release of the hazardous 
substance under bond. 

(d) Costs and fees 

When a decree of condemnation is entered 
against the hazardous substance, court costs and 
fees, and storage and other proper expenses, 
shall be awarded against the person, if any, in-
tervening as claimant of the hazardous sub-
stance. 

(e) Removal of case for trial 

In the case of removal for trial of any case as 
provided by subsection (b) of this section— 

(1) the clerk of the court from which re-
moval is made shall promptly transmit to the 
court in which the case is to be tried all rec-
ords in the case necessary in order that such 
court may exercise jurisdiction; 

(2) the court to which such case is removed 
shall have the powers and be subject to the du-
ties, for purposes of such case, which the court 
from which removal was made would have had, 
or to which such court would have been sub-
ject, if such case had not been removed. 

(Pub. L. 86–613, § 6, July 12, 1960, 74 Stat. 376; 
Pub. L. 89–756, §§ 2(h), 3(d), Nov. 3, 1966, 80 Stat. 
1304, 1305; Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 
Stat. 1231.) 

AMENDMENTS 

1966—Subsec. (a). Pub. L. 89–756 substituted ‘‘Any 

misbranded hazardous substance or banned hazardous 

substance’’ for ‘‘Any hazardous substance that is in a 

misbranded package’’. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ in subsec. 

(c) pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

§ 1266. Hearing before report of criminal viola-
tion 

Before any violation of this chapter is re-
ported by the Commission to any United States 
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attorney for institution of a criminal proceed-
ing, the person against whom such proceeding is 
contemplated shall be given appropriate notice 
and an opportunity to present his views, either 
orally or in writing, with regard to such con-
templated proceeding. 

(Pub. L. 86–613, § 7, July 12, 1960, 74 Stat. 377; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231.) 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ pursuant 

to section 30(a) of Pub. L. 92–573, which is classified to 

section 2079(a) of this title and which transferred func-

tions of Secretary of Health, Education, and Welfare 

under this chapter to Consumer Product Safety Com-

mission. 

§ 1267. Injunctions; criminal contempt; trial by 
court or jury 

(a) Jurisdiction 

The United States district courts and the 
United States courts of the territories shall 
have jurisdiction, for cause shown and subject to 
the provisions of rule 65(a) and (b) of the Federal 
Rules of Civil Procedure, to restrain violations 
of this chapter. 

(b) Trials 

In any proceeding for criminal contempt for 
violation of an injunction or restraining order 
issued under this section, which violation also 
constitutes a violation of this chapter, trial 
shall be by the court or, upon demand of the ac-
cused, by a jury. Such trial shall be conducted 
in accordance with the practice and procedure 
applicable in the case of proceedings subject to 
the provisions of rule 42(b) of the Federal Rules 
of Criminal Procedure. 

(Pub. L. 86–613, § 8, July 12, 1960, 74 Stat. 378.) 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare under this chapter transferred to Consumer 

Product Safety Commission, see section 2079 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1277 of this title. 

§ 1268. Proceedings in name of United States; 
subpenas 

All criminal proceedings and all libel or in-
junction proceedings for the enforcement, or to 
restrain violations, of this chapter shall be by 
and in the name of the United States. Subpenas 
for witnesses who are required to attend a court 
of the United States in any district may run 
into any other district in any such proceeding. 

(Pub. L. 86–613, § 9, July 12, 1960, 74 Stat. 378.) 

TRANSFER OF FUNCTIONS 

Functions of Secretary of Health, Education, and 

Welfare under this chapter transferred to Consumer 

Product Safety Commission, see section 2079 of this 

title. 

§ 1269. Regulations 

(a) Authority 

The authority to promulgate regulations for 
the efficient enforcement of this chapter, except 

as otherwise provided in this section, is vested 
in the Commission. 

(b) Joint regulations 

The Secretary of the Treasury and the Com-
mission shall jointly prescribe regulations for 
the efficient enforcement of the provisions of 
section 1273 of this title, except as otherwise 
provided therein. Such regulations shall be pro-
mulgated in such manner and take effect at 
such time, after due notice, as the Commission 
shall determine. 

(Pub. L. 86–613, § 10, July 12, 1960, 74 Stat. 378; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231.) 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ in subsec. 

(a) and for ‘‘Secretary of Health, Education, and Wel-

fare’’ in subsec. (b) pursuant to section 30(a) of Pub. L. 

92–573, which is classified to section 2079(a) of this title 

and which transferred functions of Secretary of Health, 

Education, and Welfare under this chapter to Consumer 

Product Safety Commission. 

§ 1270. Examinations and investigations 

(a) Authority to conduct 

The Commission is authorized to conduct ex-
aminations, inspections, and investigations for 
the purposes of this chapter through officers and 
employees of the Commission or through any 
health officer or employee of any State, terri-
tory, or political subdivision thereof, duly com-
missioned by the Commission as an officer of 
the Commission. 

(b) Inspection; notice; samples 

For purposes of enforcement of this chapter, 
officers or employees duly designated by the 
Commission, upon presenting appropriate cre-
dentials and a written notice to the owner, oper-
ator, or agent in charge, are authorized (1) to 
enter, at reasonable times, any factory, ware-
house, or establishment in which hazardous sub-
stances are manufactured, processed, packed, or 
held for introduction into interstate commerce 
or are held after such introduction, or to enter 
any vehicle being used to transport or hold such 
hazardous substances in interstate commerce; 
(2) to inspect, at reasonable times and within 
reasonable limits and in a reasonable manner, 
such factory, warehouse, establishment, or vehi-
cle, and all pertinent equipment, finished and 
unfinished materials, and labeling therein; and 
(3) to obtain samples of such materials or pack-
ages thereof, or of such labeling. A separate no-
tice shall be given for each such inspection, but 
a notice shall not be required for each entry 
made during the period covered by the inspec-
tion. Each such inspection shall be commenced 
and completed with reasonable promptness. 

(c) Receipt for sample; results of analysis 

If the officer or employee obtains any sample, 
prior to leaving the premises, he shall give to 
the owner, operator, or agent in charge a receipt 
describing the samples obtained. If an analysis 
is made of such sample, a copy of the results of 
such analysis shall be furnished promptly to the 
owner, operator, or agent in charge. 

(Pub. L. 86–613, § 11, July 12, 1960, 74 Stat. 378; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231.) 
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TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ and ‘‘De-

partment’’ in subsec. (a) and for ‘‘Secretary’’ in subsec. 

(b) pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1263 of this title. 

§ 1271. Records of interstate shipment 

For the purpose of enforcing the provisions of 
this chapter, carriers engaged in interstate com-
merce, and persons receiving hazardous sub-
stances in interstate commerce or holding such 
hazardous substances so received shall, upon the 
request of an officer or employee duly des-
ignated by the Commission, permit such officer 
or employee, at reasonable times, to have access 
to and to copy all records showing the move-
ment in interstate commerce of any such haz-
ardous substance, or the holding thereof during 
or after such movement, and the quantity, ship-
per, and consignee thereof; and it shall be un-
lawful for any such carrier or person to fail to 
permit such access to and copying of any record 
so requested when such request is accompanied 
by a statement in writing specifying the nature 
or kind of such hazardous substance to which 
such request relates: Provided, That evidence ob-
tained under this section, or any evidence which 
is directly or indirectly derived from such evi-
dence, shall not be used in a criminal prosecu-
tion of the person from whom obtained: Provided 

further, That carriers shall not be subject to the 
other provisions of this chapter by reason of 
their receipt, carriage, holding, or delivery of 
hazardous substances in the usual course of 
business as carriers. 

(Pub. L. 86–613, § 12, July 12, 1960, 74 Stat. 379; 
Pub. L. 91–452, title II, § 219, Oct. 15, 1970, 84 Stat. 
929; Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 
1231.) 

AMENDMENTS 

1970—Pub. L. 91–452 inserted ‘‘, or any evidence which 

is directly or indirectly derived from such evidence,’’ 

after ‘‘under this section’’. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, and not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ pursuant 

to section 30(a) of Pub. L. 92–573, which is classified to 

section 2079(a) of this title and which transferred func-

tions of Secretary of Health, Education, and Welfare 

under this chapter to Consumer Product Safety Com-

mission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1263 of this title. 

§ 1272. Publicity; reports; dissemination of infor-
mation 

(a) Summaries of judgments, decrees, orders 

The Commission may cause to be published 
from time to time reports summarizing any 
judgments, decrees, or court orders which have 
been rendered under this chapter, including the 
nature of the charge and the disposition thereof. 

(b) Information as to health dangers and inves-
tigations 

The Commission may also cause to be dissemi-
nated information regarding hazardous sub-
stances in situations involving, in the opinion of 
the Commission, imminent danger to health. 
Nothing in this section shall be construed to 
prohibit the Commission from collecting, re-
porting, and illustrating the results of the inves-
tigations of the Commission. 

(Pub. L. 86–613, § 13, July 12, 1960, 74 Stat. 379; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231.) 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ in subsec. 

(a) and for ‘‘Secretary’’ and ‘‘Department’’ in subsec. 

(b) pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

§ 1273. Imports 

(a) Delivery of samples to Commission; examina-
tion; refusal of admission 

The Secretary of the Treasury shall deliver to 
the Commission, upon its request, samples of 
hazardous substances which are being imported 
or offered for import into the United States, giv-
ing notice thereof to the owner or consignee, 
who may appear before the Commission and 
have the right to introduce testimony. If it ap-
pears from the examination of such samples or 
otherwise that such hazardous substance is a 
misbranded hazardous substance or banned haz-
ardous substance or in violation of section 
1263(f) of this title, then such hazardous sub-
stance shall be refused admission, except as pro-
vided in subsection (b) of this section. The Sec-
retary of the Treasury shall cause the destruc-
tion of any such hazardous substance refused ad-
mission unless such hazardous substance is ex-
ported, under regulations prescribed by the Sec-
retary of the Treasury, within ninety days of 
the date of notice of such refusal or within such 
additional time as may be permitted pursuant 
to such regulations. 

(b) Disposition of refused articles 

Pending decision as to the admission of a haz-
ardous substance being imported or offered for 
import, the Secretary of the Treasury may au-
thorize delivery of such hazardous substance to 
the owner or consignee upon the execution by 
him of a good and sufficient bond providing for 
the payment of such liquidated damages in the 
event of default as may be required pursuant to 
regulations of the Secretary of the Treasury. If 
it appears to the Commission that the hazardous 
substance can, by relabeling or other action, be 
brought into compliance with this chapter, final 
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determination as to admission of such hazardous 
substance may be deferred and, upon filing of 
timely written application by the owner or con-
signee and the execution by him of a bond as 
provided in the preceding provisions of this sub-
section, the Commission may, in accordance 
with regulations, authorize the applicant to per-
form such relabeling or other action specified in 
such authorization (including destruction or ex-
port of rejected hazardous substances or por-
tions thereof, as may be specified in the Com-
mission’s authorization). All such relabeling or 
other action pursuant to such authorization 
shall, in accordance with regulations, be under 
the supervision of an officer or employee of the 
Commission designated by the Commission, or 
an officer or employee of the Department of the 
Treasury designated by the Secretary of the 
Treasury. 

(c) Expenses in connection with refused articles 

All expenses (including travel, per diem, or 
subsistence, and salaries of officers or employees 
of the United States) in connection with the de-
struction provided for in subsection (a) of this 
section and the supervision of the relabeling or 
other action authorized under the provisions of 
subsection (b) of this section, the amount of 
such expenses to be determined in accordance 
with regulations, and all expenses in connection 
with the storage, cartage, or labor with respect 
to any hazardous substance refused admission 
under subsection (a) of this section, shall be paid 
by the owner or consignee and, in default of such 
payment, shall constitute a lien against any fu-
ture importations made by such owner or con-
signee. 

(d) Statement of exportation: filing period, infor-
mation; notification of foreign country; peti-
tion for minimum filing period: good cause 

Not less than thirty days before any person ex-
ports to a foreign country any misbranded haz-
ardous substance or banned hazardous sub-
stance, such person shall file a statement with 
the Consumer Product Safety Commission (here-
inafter in this section referred to as the ‘‘Com-
mission’’) notifying the Commission of such ex-
portation, and the Commission, upon receipt of 
such statement, shall promptly notify the gov-
ernment of such country of such exportation and 
the basis upon which such substance is consid-
ered misbranded or has been banned under this 
chapter. Any statement filed with the Commis-
sion under the preceding sentence shall specify 
the anticipated date of shipment of such sub-
stance, the country and port of destination of 
such substance, and the quantity of such sub-
stance that will be exported, and shall contain 
such other information as the Commission may 
by regulation require. Upon petition filed with 
the Commission by any person required to file a 
statement under this subsection respecting an 
exportation, the Commission may, for good 
cause shown, exempt such person from the re-
quirement of this subsection that such a state-
ment be filed no less than thirty days before the 
date of the exportation, except that in no case 
shall the Commission permit such a statement 
to be filed later than the tenth day before such 
date. 

(Pub. L. 86–613, § 14, July 12, 1960, 74 Stat. 379; 
Pub. L. 89–756, §§ 2(i), 3(e), Nov. 3, 1966, 80 Stat. 
1304, 1305; Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 
Stat. 1231; Pub. L. 95–631, § 7(c), Nov. 10, 1978, 92 
Stat. 3746.) 

AMENDMENTS 

1978—Subsec. (d). Pub. L. 95–631 added subsec. (d). 
1966—Subsec. (a). Pub. L. 89–756 substituted ‘‘a mis-

branded hazardous substance or banned hazardous sub-

stance’’ for ‘‘in misbranded packages’’. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary of Health, 

Education, and Welfare’’, ‘‘Department of Health, Edu-

cation, and Welfare’’, and ‘‘Secretary’’, ‘‘Commis-

sion’s’’ substituted for ‘‘Secretary’s’’, and ‘‘its’’ sub-

stituted for ‘‘his’’ wherever appearing in subsecs. (a) 

and (b) pursuant to section 30(a) of Pub. L. 92–573, 

which is classified to section 2079(a) of this title and 

which transferred functions of Secretary of Health, 

Education, and Welfare under this chapter to Consumer 

Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1263, 1269 of this 

title. 

§ 1274. Remedies respecting banned hazardous 
substances 

(a) Notice to protect public; form and contents 

If any article or substance sold in commerce is 
defined as a banned hazardous substance (wheth-
er or not it was such at the time of its sale) and 
the Commission determines (after affording in-
terested persons, including consumers and con-
sumer organizations, an opportunity for a hear-
ing) that notification is required to adequately 
protect the public from such article or sub-
stance, the Commission may order the manufac-
turer or any distributor or dealer or the article 
or substance to take any one or more of the fol-
lowing actions: 

(1) To give public notice that the article or 
substance is a banned hazardous substance. 

(2) To mail such notice to each person who is 
a manufacturer, distributor, or dealer of such 
article or substance. 

(3) To mail such notice to every person to 
whom the person giving the notice knows such 
article or substance was delivered or sold. 

An order under this subsection shall specify the 
form and content of any notice required to be 
given under the order. 

(b) Order of Commission; repair, replacement, or 
refund 

If any article or substance sold in commerce is 
defined as a banned hazardous substance (wheth-
er or not it was such at the time of its sale) and 
the Commission determines (after affording in-
terested persons, including consumers and con-
sumer organizations, an opportunity for a hear-
ing) that action under this subsection is in the 
public interest, the Consumer Product Safety 
Commission may order the manufacturer, dis-
tributor, or dealer to take whichever of the fol-
lowing actions the person to whom the order is 
directed elects: 

(1) If repairs to or changes in the article or 
substance may be made so that it will not be 
a banned hazardous substance, to make such 
repairs or changes. 
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(2) To replace such article or substance with 
a like or equivalent article or substance which 
is not a banned hazardous substance. 

(3) To refund the purchase price of the arti-
cle or substance (less a reasonable allowance 
for use, if the article or substance has been in 
the possession of the consumer for one year or 
more— 

(A) at the time of public notice under sub-
section (a) of this section, or 

(B) at the time the consumer receives ac-
tual notice that the article or substance is a 
banned hazardous substance, 

whichever first occurs). 

An order under this subsection may also require 
the person to whom it applies to submit a plan, 
satisfactory to the Commission, for taking the 
action which such person has elected to take. 
The Commission shall specify in the order the 
persons to whom refunds must be made if the 
person to whom the order is directed elects to 
take the action described in paragraph (3). If an 
order under this subsection is directed to more 
than one person, the Commission shall specify 
which person has the election under this sub-
section. An order under this subsection may pro-
hibit the person to whom it applies from manu-
facturing for sale, offering for sale, distributing 
in commerce, or importing into the customs ter-
ritory of the United States (as defined in general 
note 2 of the Harmonized Tariff Schedule of the 
United States), or from doing any combination 
of such actions, with respect to the article or 
substance with respect to which the order was 
issued. 

(c) Discretionary remedial activities available to 
Commission; orders; contents 

(1) If the Commission determines (after afford-
ing interested persons, including consumers and 
consumer organizations, an opportunity for a 
hearing in accordance with subsection (e) of this 
section) that any toy or other article intended 
for use by children that is not a banned hazard-
ous substance contains a defect which creates a 
substantial risk of injury to children (because of 
the pattern of defect, the number of defective 
toys or such articles distributed in commerce, 
the severity of the risk, or otherwise) and that 
notification is required to protect adequately 
the public from such toy or article, the Commis-
sion may order the manufacturer or any dis-
tributor or dealer of such toy or article to take 
any one or more of the following actions: 

(A) To give public notice that such defective 
toy or article contains a defect which creates 
a substantial risk of injury to children. 

(B) To mail such notice to each person who 
is a manufacturer, distributor, or dealer of 
such toy or article. 

(C) To mail such notice to every person to 
whom the person giving notice knows such toy 
or article was delivered or sold. 

An order under this paragraph shall specify the 
form and content of any notice required to be 
given under the order. 

(2) If the Commission determines (after afford-
ing interested persons, including consumers and 
consumer organizations, an opportunity for a 
hearing in accordance with subsection (e) of this 

section) that any toy or other article intended 
for use by children that is not a banned hazard-
ous substance contains a defect which creates a 
substantial risk of injury to children (because of 
the pattern of defect, the number of defective 
toys or such articles distributed in commerce, 
the severity of the risk, or otherwise) and that 
action under this paragraph is in the public in-
terest, the Commission may order the manufac-
turer, distributor, or dealer to take whichever of 
the following actions the person to whom the 
order is directed elects: 

(A) If repairs to or changes in the toy or ar-
ticle can be made so that it will not contain a 
defect which creates a substantial risk of in-
jury to children, to make such repairs or 
changes. 

(B) To replace such toy or article with a like 
or equivalent toy or article which does not 
contain a defect which creates a substantial 
risk of injury to children. 

(C) To refund the purchase price of such toy 
or article (less a reasonable allowance for use, 
if such toy or article has been in the posses-
sion of the consumer for 1 year or more (i) at 
the time of public notice under paragraph 
(1)(A), or (ii) at the time the consumer re-
ceives actual notice that the toy or article 
contains a defect which creates a substantial 
risk of injury to children, whichever first oc-
curs). 

An order under this paragraph may also require 
the person to whom it applies to submit a plan, 
satisfactory to the Commission, for taking the 
action which such person has elected to take. 
The Commission shall specify in the order the 
person to whom refunds must be made if the per-
son to whom the order is directed elects to take 
the action described in subparagraph (C). If an 
order under this paragraph is directed to more 
than one person, the Commission shall specify 
which person has the election under this para-
graph. An order under this paragraph may pro-
hibit the person to whom it applies from manu-
facturing for sale, offering for sale, distributing 
in commerce, or importing into the customs ter-
ritory of the United States (as defined in general 
note 2 of the Harmonized Tariff Schedule of the 
United States), or from doing any combination 
of such actions, with respect to the toy or arti-
cle with respect to which the order was issued. 

(d) Charge for remedy; reimbursement for ex-
penses 

(1) No charge shall be made to any person 
(other than a manufacturer, distributor, or deal-
er) who avails himself of any remedy provided 
under an order issued under subsection (b) or (c) 
of this section, and the person subject to the 
order shall reimburse each person (other than a 
manufacturer, distributor, or dealer) who is en-
titled to such a remedy for any reasonable and 
foreseeable expenses incurred by such person in 
availing himself of such remedy. 

(2) An order issued under subsection (a), (b), or 
(c) of this section with respect to a toy, article 
or substance may require any person who is a 
manufacturer, distributor, or dealer of the toy, 
article or substance to reimburse any other per-
son who is a manufacturer, distributor, or dealer 
of such toy, article or substance for such other 
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person’s expenses in connection with carrying 
out the order, if the Commission determines 
such reimbursement to be in the public interest. 

(e) Hearing; representative of class 

An order under subsection (a), (b), or (c) of 
this section may be issued only after an oppor-
tunity for a hearing in accordance with section 
554 of title 5, except that, if the Commission de-
termines that any person who wishes to partici-
pate in such hearing is a part of a class or par-
ticipants who share an identity of interest, the 
Commission may limit such person’s participa-
tion in such hearing to participation through a 
single representative designated by such class 
(or by the Commission if such class fails to des-
ignate such a representative). 

(f) ‘‘Manufacturer’’ defined 

For purposes of this section (1) the term 
‘‘manufacturer’’ includes an importer for resale, 
and (2) a dealer who sells at wholesale an article 
or substance shall with respect to that sale be 
considered the distributor of that article or sub-
stance. 

(g) Cost-benefit analysis of notification or other 
action not required 

Nothing in this section shall be construed to 
require the Commission, in determining that an 
article or substance distributed in commerce 
presents a substantial product hazard and that 
notification or other action under this section 
should be taken, to prepare a comparison of the 
costs that would be incurred in providing notifi-
cation or taking other action under this section 
with the benefits from such notification or ac-
tion. 

(Pub. L. 86–613, § 15, as added Pub. L. 91–113, 
§ 4(a), Nov. 6, 1969, 83 Stat. 189; amended Pub. L. 
97–35, title XII, § 1211(f)(1), Aug. 13, 1981, 95 Stat. 
721; Pub. L. 97–414, § 9(l), Jan. 4, 1983, 96 Stat. 
2065; Pub. L. 98–491, § 2, Oct. 17, 1984, 98 Stat. 2269; 
Pub. L. 100–418, title I, § 1214(c), Aug. 23, 1988, 102 
Stat. 1156; Pub. L. 101–608, title I, § 111(b), Nov. 
16, 1990, 104 Stat. 3114.) 

REFERENCES IN TEXT 

The Harmonized Tariff Schedule of the United States, 

referred to in subsecs. (b) and (c)(2), is not set out in 

the Code. See Publication of Harmonized Tariff Sched-

ule note set out under section 1202 of Title 19, Customs 

Duties. 

AMENDMENTS 

1990—Subsec. (g). Pub. L. 101–608 added subsec. (g). 

1988—Subsecs. (b), (c)(2). Pub. L. 100–418 substituted 

‘‘general note 2 of the Harmonized Tariff Schedule of 

the United States’’ for ‘‘general headnote 2 to the Tar-

iff Schedules of the United States’’. 

1984—Subsec. (c). Pub. L. 98–491, § 2(a)(2), added sub-

sec. (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 98–491, § 2(a)(1), redesignated sub-

sec. (c) as (d). Former subsec. (d) redesignated (e). 

Subsec. (d)(1). Pub. L. 98–491, § 2(b), inserted ‘‘or (c)’’ 

after ‘‘subsection (b)’’. 

Subsec. (d)(2). Pub. L. 98–491, § 2(c), (d), substituted ‘‘a 

toy, article’’ for ‘‘an article’’, ‘‘toy, article’’ for ‘‘arti-

cle’’ in two places, and ‘‘subsection (a), (b), or (c)’’ for 

‘‘subsection (a) or (b)’’. 

Subsec. (e). Pub. L. 98–491, § 2(a)(2), (d), redesignated 

subsec. (d) as (e) and substituted ‘‘subsection (a), (b), or 

(c)’’ for ‘‘subsection (a) or (b)’’. Former subsec. (e) re-

designated (f). 

Subsec. (f). Pub. L. 98–491, § 2(a)(1), redesignated sub-

sec. (e) as (f). 

1983—Subsec. (e). Pub. L. 97–414 added subsec. (e). 

1981—Pub. L. 97–35 revised section generally and sub-

stituted provisions authorizing the Commission to re-

quire the manufacturers, distributors, or dealers as the 

case may be to notify the public that the article or sub-

stance was a banned hazardous one, and to repair, re-

place or refund the purchase price, when the Commis-

sion determines after providing the manufacturer, dis-

tributor, or dealer an opportunity for a hearing that 

banned hazardous substances were sold for provisions 

requiring the manufacturer, distributor or dealer to re-

purchase the banned hazardous article or substance. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–418 effective Jan. 1, 1989, 

and applicable with respect to articles entered on or 

after such date, see section 1217(b)(1) of Pub. L. 100–418, 

set out as an Effective Date note under section 3001 of 

Title 19, Customs Duties. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

EFFECTIVE DATE 

Section effective on sixtieth day following Nov. 6, 

1969, see section 5 of Pub. L. 91–113, set out as an Effec-

tive Date of 1969 Amendment note under section 1261 of 

this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1263 of this title. 

§ 1275. Toxicological Advisory Board 

(a) Establishment; functions; review and recom-
mendations 

(1) Within 180 days after November 10, 1978, the 
Consumer Product Safety Commission (herein-
after in this section referred to as the ‘‘Commis-
sion’’) shall establish, in accordance with sub-
section (b) of this section, a Toxicological Advi-
sory Board (hereinafter in this section referred 
to as the ‘‘Board’’) to advise the Commission on 
precautionary labeling for hazardous sub-
stances. The Board shall provide scientific and 
technical advice to the Commission concern-
ing— 

(A) proper labeling under sections 1261(p)(1) 
and 1262(b) of this title, with special attention 
to— 

(i) the description of precautionary meas-
ures required under section 1261(p)(1)(F) of 
this title; 

(ii) the statement describing the hazards 
associated with a hazardous substance as re-
quired under section 1261(p)(1)(E) of this 
title; and 

(iii) instructions for first-aid treatment 
under section 1261(p)(1)(G) of this title; and 

(B) the exemption of certain substances from 
labeling requirements under this chapter as 
permitted under section 1262(c) of this title. 

(2) In carrying out its duties under paragraph 
(1)(A), the Board shall review any labeling re-
quirements or guidelines which have been estab-
lished by the Commission under section 
1261(p)(1) or 1262(b) of this title. Based upon its 
review the Board shall develop and submit to 
the Commission, within one year after the date 
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1 See References in Text note below. 

that the Board is established, any recommenda-
tions for revisions in such labeling requirements 
or guidelines which the Board considers to be 
appropriate, including any general recommenda-
tions which may be of assistance to the Commis-
sion in carrying out its responsibilities under 
section 1261(p)(1) or 1262(b) of this title. The 
Board shall periodically review the labeling re-
quirements and guidelines established by the 
Commission under such sections to determine 
whether such requirements and guidelines re-
flect relevant changes in scientific knowledge 
and shall revise any general recommendations 
submitted to the Commission under this para-
graph to reflect such changes. 

(b) Membership; appointment; qualifications; 
Chairman; term of office; reappointment; va-
cancies; meetings; compensation and travel 
expenses; Federal nonemployee status 

(1) The Board shall be composed of nine mem-
bers appointed by the Commission. Each mem-
ber of the Board shall be qualified by training 
and experience in one or more fields applicable 
to the duties of the Board, and at least three of 
the members of the Board shall be members of 
the American Board of Medical Toxicology. The 
Chairman of the Board shall be elected by the 
Board from among its members. 

(2) The members of the Board shall be ap-
pointed for terms of three years. Members of the 
Board may be reappointed. 

(3) Any vacancy in the Board shall be filled in 
the same manner in which the original appoint-
ment was made. Any member appointed to fill a 
vacancy occurring before the expiration of the 
term for which his predecessor was appointed 
shall serve only for the remainder of such term. 

(4) The Board shall meet at such times and 
places as may be designated by the Commission 
in consultation with the Chairman, but not less 
than two times each year. 

(5) Members of the Board who are not officers 
or employees of the United States shall, while 
attending meetings or conferences of the Board 
or while otherwise engaged in the business of 
the Board, be entitled to receive compensation 
at a rate fixed by the Commission, not exceeding 
the daily equivalent of the annual rate of basic
pay payable for grade GS–18 of the General 
Schedule under section 5332 of title 5. While 
away from their homes or regular places of busi-
ness, such members may be allowed travel ex-
penses, including per diem in lieu of subsistence, 
in the same manner as persons employed inter-
mittently in the Government service are al-
lowed under section 5703(b) 1 of such title. Indi-
viduals serving as members on the Board shall 
not be considered officers or employees of the 
United States by reason of receiving payments 
under this paragraph. 

(c) Termination 

The Board shall terminate on the date six 
years after the date it is established under this 
section. 

(Pub. L. 86–613, § 20, as added Pub. L. 95–631, § 10, 
Nov. 10, 1978, 92 Stat. 3747.) 

REFERENCES IN TEXT 

Section 5703 of title 5, referred to in subsec. (b)(5), 

was amended generally by Pub. L. 94–22, § 4, May 19, 

1975, 89 Stat. 85, and, as so amended, does not contain 

a subsec. (b). 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

§ 1276. Congressional veto of hazardous sub-
stances regulations 

(a) Transmission to Congress 

The Consumer Product Safety Commission 
shall transmit to the Secretary of the Senate 
and the Clerk of the House of Representatives a 
copy of any regulation promulgated by the Com-
mission under section 1261(q)(1) of this title or 
subsection (e) of section 1262 of this title. 

(b) Disapproval by concurrent resolution 

Any regulation specified in subsection (a) of 
this section shall not take effect if— 

(1) within the ninety calendar days of con-
tinuous session of the Congress which occur 
after the date of the promulgation of such reg-
ulation, both Houses of the Congress adopt a 
concurrent resolution, the matter after the re-
solving clause of which is as follows (with the 
blank spaces appropriately filled): ‘‘That the 
Congress disapproves the regulation which was 
promulgated under the Federal Hazardous 
Substances Act by the Consumer Product 
Safety Commission with respect to and 
which was transmitted to the Congress on 

and disapproves the regulation for 
the following reasons: .’’; or 

(2) within the sixty calendar days of continu-
ous session of the Congress which occur after 
the date of the promulgation of such regula-
tion, one House of the Congress adopts such 
concurrent resolution and transmits such res-
olution to the other House and such resolution 
is not disapproved by such other House within 
the thirty calendar days of continuous session 
of the Congress which occur after the date of 
such transmittal. 

(c) Presumptions from Congressional action or 
inaction 

Congressional inaction on, or rejection of, a 
concurrent resolution of disapproval under this 
section shall not be construed as an expression 
of approval of the regulation involved, and shall 
not be construed to create any presumption of 
validity with respect to such regulation. 

(d) Continuous session of Congress 

For purposes of this section— 
(1) continuity of session is broken only by an 

adjournment of the Congress sine die; and 
(2) the days on which either House is not in 

session because of an adjournment of more 
than three days to a day certain are excluded 
in the computation of the periods of continu-
ous session of the Congress specified in sub-
section (b) of this section. 
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(Pub. L. 86–613, § 21, as added Pub. L. 97–35, title 
XII, § 1207(c), Aug. 13, 1981, 95 Stat. 718.) 

REFERENCES IN TEXT 

The Federal Hazardous Substances Act, referred to in 

subsec. (b), is Pub. L. 86–613, July 12, 1960, 74 Stat. 372, 

as amended, which is classified generally to this chap-

ter. For complete classification of this Act to the Code, 

see Short Title note set out under section 1261 of this 

title and Tables. 

EFFECTIVE DATE 

Section applicable with respect to consumer product 

safety rules under chapter 47 of this title and regula-

tions under this chapter and chapter 25 of this title pro-

mulgated after Aug. 13, 1981, see section 1215 of Pub. L. 

97–35, set out as an Effective Date of 1981 Amendment 

note under section 2052 of this title. 

§ 1277. Labeling of art materials 

(a) Regulation status of standard D–4236 of 
American Society for Testing and Materials 

On and after the last day of the 2-year period 
beginning on November 18, 1988, the require-
ments for the labeling of art materials set forth 
in the version of the standard of the American 
Society for Testing and Materials designated 
D–4236 that is in effect on November 18, 1988, and 
as modified by subsection (b) of this section 
shall be deemed to be a regulation issued by the 
Commission under section 1262(b) of this title. 

(b) Requirements applicable to standard D–4236 

The following shall apply with respect to the 
standard of the American Society for Testing 
and Materials referred to in subsection (a) of 
this section: 

(1) The term ‘‘art material or art material 
product’’ shall mean any substance marketed 
or represented by the producer or repackager 
as suitable for use in any phase of the creation 
of any work of visual or graphic art of any me-
dium. The term does not include economic poi-
sons subject to the Federal Insecticide, Fun-
gicide, and Rodenticide Act [7 U.S.C. 136 et 
seq.] or drugs, devices, or cosmetics subject to 
the Federal Food, Drug, and Cosmetics Act [21 
U.S.C. 301 et seq.]. 

(2) The standard referred to in subsection (a) 
of this section as modified by this subsection 
applies to art materials intended for users of 
any age. 

(3) Each producer or repackager of art mate-
rials shall describe in writing the criteria used 
to determine whether an art material has the 
potential for producing chronic adverse health 
effects. Each producer or repackager shall be 
responsible for submitting to the Commission 
these criteria and a list of art materials that 
require hazard warning labels under this sec-
tion. 

(4) Upon the request of the Commission, a 
producer or repackager of art materials shall 
submit to the Commission product formula-
tions and the criteria used to determine 
whether the art material or its ingredients 
have the potential for producing chronic ad-
verse health effects. 

(5) All art materials that require chronic 
hazard labeling pursuant to this section must 
include on the label the name and address of 
the producer or repackager of the art mate-

rials and an appropriate telephone number and 
a statement signifying that such art materials 
are inappropriate for use by children. 

(6) If an art material producer or repackager 
becomes newly aware of any significant infor-
mation regarding the hazards of an art mate-
rial or ways to protect against the hazard, this 
new information must be incorporated into 
the labels of such art materials that are man-
ufactured after 12 months from the date of dis-
covery. If a producer or repackager reformu-
lates an art material, the new formulation 
must be evaluated and labeled in accordance 
with the standard referred to in subsection (a) 
of this section as modified by this subsection. 

(7) If the Commission determines that an art 
material in a container equal to or smaller 
than one fluid ounce (30 ml) (if the product is 
sold by volume) or one ounce net weight (28 g) 
(if the product is sold by weight) has the po-
tential for producing chronic adverse health 
effects with customary or reasonably foresee-
able use despite its small size, the Commission 
may require the art material to carry a label 
which conveys all the information required 
under the standard referred to in subsection 
(a) of this section as modified by this sub-
section for art materials in a container great-
er than one fluid ounce or one ounce net 
weight. If the information cannot fit on the 
package label, the Commission shall require 
the art material to have a package insert 
which conveys all this information. If the art 
material has a package insert, the label on the 
product shall include a signal word in con-
formance with paragraph 5 of the standard re-
ferred to in subsection (a) of this section, a 
list of potentially harmful or sensitizing com-
ponents, and the statement ‘‘see package in-
sert before use’’. For purposes of this sub-
section, the term ‘‘package insert’’ means a 
display of written, printed, or graphic matter 
upon a leaflet or suitable material accompany-
ing the art material. This requirement is in 
addition to, and is not meant to supersede, the 
requirement of paragraph 5.8 of the standard 
designated D–4236. 

(8) In determining whether an art material 
has the potential for producing chronic ad-
verse health effects, including carcinogenicity 
and potential carcinogenicity, a toxicologist 
shall take into account opinions of various 
regulatory agencies and scientific bodies. 

(c) Revisions incorporated into standard D–4236; 
notice and hearing; amendment; opportunity 
for comment; transcript of proceedings 

If the Commission determines that a revision 
proposed by the American Society for Testing 
and Materials is in the public interest, it shall 
incorporate the revision into the standard re-
ferred to in subsection (a) of this section as 
modified by subsection (b) of this section after 
providing notice and an opportunity for com-
ment. If at any time the Commission finds that 
the standard referred to in subsection (a) of this 
section as modified by subsection (b) of this sec-
tion is inadequate for the protection of the pub-
lic interest, it shall promulgate an amendment 
to the standard which will adequately protect 
the public interest. Such final standard shall be 
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promulgated pursuant to section 553 of title 5, 
except that the Commission shall give inter-
ested persons an opportunity for the oral presen-
tation of data, views, or arguments, in addition 
to an opportunity to make written submissions. 
A transcript shall be kept of any oral presen-
tation. 

(d) Guidelines for determining chronically haz-
ardous art materials; issuance; public hear-
ing; scope of criteria; review; amendment 

(1) Within 1 year of November 18, 1988, the 
Commission shall issue guidelines which specify 
criteria for determining when any customary or 
reasonably foreseeable use of an art material 
can result in a chronic hazard. In developing 
such guidelines the Commission shall conduct a 
public hearing and provide reasonable oppor-
tunity for the submission of comments. 

(2) The guidelines established under paragraph 
(1) shall include— 

(A) criteria for determining when art mate-
rials may produce chronic adverse health ef-
fects in children and criteria for determining 
when art materials may produce such health 
effects in adults, 

(B) criteria for determining which sub-
stances contained in art materials have the 
potential for producing chronic adverse health 
effects and what those effects are, 

(C) criteria for determining the bio-
availability of chronically hazardous sub-
stances contained in art materials when the 
products are used in a customary or reason-
ably foreseeable manner, and 

(D) criteria for determining acceptable daily 
intake levels for chronically hazardous sub-
stances contained in art materials. 

Where appropriate, criteria used for assessing 
risks to children may be the same as those used 
for adults. 

(3) The Commission shall periodically review 
the guidelines established under paragraph (1) to 
determine whether the guidelines reflect rel-
evant changes in scientific knowledge and in the 
formulations of art materials, and shall amend 
the guidelines to reflect such changes. 

(e) Informational and educational materials; de-
velopment and distribution 

The Commission shall develop informational 
and educational materials about art materials 
and shall distribute the informational and edu-
cational materials to interested persons. 

(f) Injunctions 

The Commission may bring an action under 
section 1267 of this title to enjoin the purchase 
of any art material required to be labeled under 
this chapter which is for use by children in pre- 
kindergarten, kindergarten, or grades 1 through 
6. 

(Pub. L. 86–613, § 23, as added Pub. L. 100–695, 
Nov. 18, 1988, 102 Stat. 4568.) 

REFERENCES IN TEXT 

The Federal Insecticide, Fungicide, and Rodenticide 

Act, referred to in subsec. (b)(1), is act June 25, 1947, ch. 

125, as amended generally by Pub. L. 92–516, Oct. 21, 

1972, 86 Stat. 973, which is classified generally to sub-

chapter II (§ 136 et seq.) of chapter 6 of Title 7, Agri-

culture. For complete classification of this Act to the 

Code, see Short Title note set out under section 136 of 

Title 7 and Tables. 
The Federal Food, Drug, and Cosmetic Act, referred 

to in subsec. (b)(1), is act June 25, 1938, ch. 675, 52 Stat. 

1040, as amended, which is classified generally to chap-

ter 9 (§ 301 et seq.) of Title 21, Food and Drugs. For com-

plete classification of this Act to the Code, see section 

301 of Title 21 and Tables. 

CODIFICATION 

Pub. L. 100–695 enacted section 23 of Pub. L. 86–613, 

classified to this section, without a prior enactment of 

a section 22 of Pub. L. 86–613. 

§ 1278. Requirements for labeling certain toys 
and games 

(a) Toys or games for children who are at least 
3 

(1) Requirement 

The packaging of any toy or game intended 
for use by children who are at least 3 years old 
but not older than 6 years (or such other upper 
age limit as the Commission may determine, 
which may not be less than 5 years old), any 
descriptive material which accompanies such 
toy or game, and, in the case of bulk sales of 
such toy or game when unpackaged, any bin, 
container for retail display, or vending ma-
chine from which the unpackaged toy or game 
is dispensed shall bear or contain the caution-
ary statement described in paragraph (2) if the 
toy or game— 

(A) is manufactured for sale, offered for 
sale, or distributed in commerce in the 
United States, and 

(B) includes a small part, as defined by the 
Commission. 

(2) Label 

The cautionary statement required by para-
graph (1) for a toy or game shall be as follows: 

T151278A.EPS 

(b) Balloons, small balls, and marbles 

(1) Requirement 

In the case of any latex balloon, any ball 
with a diameter of 1.75 inches or less intended 
for children 3 years of age or older, any marble 
intended for children 3 years of age or older, or 
any toy or game which contains such a bal-
loon, ball, or marble, which is manufactured 
for sale, offered for sale, or distributed in com-
merce in the United States— 

(A) the packaging of such balloon, ball, 
marble, toy, or game, 

(B) any descriptive material which accom-
panies such balloon, ball, marble, toy, or 
game, and 

(C) in the case of bulk sales of any such 
product when unpackaged, any bin, con-
tainer for retail display, or vending machine 
from which such unpackaged balloon, ball, 
marble, toy, or game is dispensed, 

shall bear or contain the cautionary state-
ment described in paragraph (2). 
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(2) Label 

The cautionary statement required under 
paragraph (1) for a balloon, ball, marble, toy, 
or game shall be as follows: 

(A) Balloons 

In the case of balloons, or toys or games 
that contain latex balloons, the following 
cautionary statement applies: 

T151278B.EPS 

(B) Balls 

In the case of balls, the following caution-
ary statement applies: 

T151278C.EPS 

(C) Marbles 

In the case of marbles, the following cau-
tionary statement applies: 

T151278D.EPS 

(D) Toys and games 

In the case of toys or games containing 
balls, the following cautionary statement 
applies: 

T151278E.EPS 

In the case of toys or games containing mar-
bles, the following cautionary statement ap-
plies: 

T151278F.EPS 

(c) General labeling requirements 

(1) In general 

Except as provided in paragraphs (2) and (3), 
any cautionary statement required under sub-
section (a) or (b) of this section shall be— 

(A) displayed in its entirety on the prin-
cipal display panel of the product’s package, 
and on any descriptive material which ac-
companies the product, and, in the case of 
bulk sales of such product when unpackaged, 
on the bin, container for retail display of the 
product, and any vending machine from 
which the unpackaged product is dispensed, 
and 

(B) displayed in the English language in 
conspicuous and legible type in contrast by 
typography, layout, or color with other 
printed matter on such package, descriptive 
materials, bin, container, and vending ma-
chine, and in a manner consistent with part 
1500 of title 16, Code of Federal Regulations 
(or successor regulations thereto). 

(2) Exception for products manufactured out-
side United States 

In the case of a product manufactured out-
side the United States and directly shipped 
from the manufacturer to the consumer by 
United States mail or other delivery service, 
the accompanying material inside the package 
of the product may fail to bear the required 
statement if other accompanying material 
shipped with the product bears such state-
ment. 

(3) Special rules for certain packages 

(A) A cautionary statement required by sub-
section (a) or (b) of this section may, in lieu of 
display on the principal display panel of the 
product’s package, be displayed on another 
panel of the package if— 

(i) the package has a principal display 
panel of 15 square inches or less and the re-
quired statement is displayed in three or 
more languages; and 

(ii) the statement specified in subpara-
graph (B) is displayed on the principal dis-
play panel and is accompanied by an arrow 
or other indicator pointing toward the place 
on the package where the statement re-
quired by subsection (a) or (b) of this section 
appears. 

(B)(i) In the case of a product to which sub-
section (a) of this section, subsection (b)(2)(B) 
of this section, subsection (b)(2)(C) of this sec-
tion, or subsection (b)(2)(D) of this section ap-
plies, the statement specified by this subpara-
graph is as follows: 

T151278G.EPS 

(ii) In the case of a product to which sub-
section (b)(2)(A) of this section applies, the 
statement specified by this subparagraph is as 
follows: 

T151278H.EPS 
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(d) Treatment as misbranded hazardous sub-
stance 

A balloon, ball, marble, toy, or game, that is 
not in compliance with the requirements of this 
subsection shall be considered a misbranded haz-
ardous substance under section 1261(p) of this 
title. 

(Pub. L. 86–613, § 24, as added Pub. L. 103–267, 
title I, § 101(a), June 16, 1994, 108 Stat. 722.) 

EFFECTIVE DATE 

Section 101(d) of Pub. L. 103–267 provided that: ‘‘Sub-
sections (a) and (b) [enacting this section and provi-
sions set out as a note under section 1261 of this title] 
shall take effect January 1, 1995, and section 24 of the 
Federal Hazardous Substances Act [this section] shall 
apply only to products entered into commerce on or 
after January 1, 1995.’’ 

REGULATIONS 

Section 101(c) of Pub. L. 103–267 provided that: ‘‘The 
Consumer Product Safety Commission (hereinafter re-
ferred to as the ‘Commission’) shall promulgate regula-
tions, under section 553 of title 5, United States Code, 
for the implementation of this section [enacting this 
section and provisions set out as notes under this sec-
tion and section 1261 of this title] and section 24 of the 
Federal Hazardous Substances Act [this section] by 
July 1, 1994, or the date that is 6 months after the date 
of enactment of this Act [June 16, 1994], whichever oc-
curs first. Subsections (f) through (i) of section 3 of the 
Federal Hazardous Substances Act (15 U.S.C. 1262) shall 
not apply with respect to the issuance of regulations 
under this subsection.’’ 

PREEMPTION 

Section 101(e) of Pub. L. 103–267 provided that: 
‘‘(1) IN GENERAL.—Subject to paragraph (2), a State or 

political subdivision of a State may not establish or en-

force a requirement relating to cautionary labeling of 

small parts hazards or choking hazards in any toy, 

game, marble, small ball, or balloon intended or suit-

able for use by children unless such requirement is 

identical to a requirement established by amendments 

made by this section to the Federal Hazardous Sub-

stances Act [enacting this section] or by regulations 

promulgated by the Commission. 
‘‘(2) EXCEPTION.—A State or political subdivision of a 

State may, until January 1, 1995, enforce a requirement 

described in paragraph (1) if such requirement was in 

effect on October 2, 1993.’’ 

CHAPTER 31—DESTRUCTION OF PROPERTY 
MOVING IN COMMERCE 

§ 1281, 1282. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1281, Pub. L. 87–221, § 1, Sept. 13, 1961, 75 Stat. 

494, related to willful destruction or injury, or at-

tempted destruction or injury, of property moving in 

interstate or foreign commerce in possession of com-

mon or contract carriers, penalties for such acts, and 

proof of interstate or foreign nature of property. See 

section 80501 of Title 49, Transportation. 
Section 1282, Pub. L. 87–221, § 2, Sept. 13, 1961, 75 Stat. 

494, provided that judgment of conviction or acquittal 

on merits under laws of any State or possession, Dis-

trict of Columbia, or Puerto Rico, was bar to prosecu-

tion under this chapter for same acts. See section 80501 

of Title 49. 

CHAPTER 32—TELECASTING OF 
PROFESSIONAL SPORTS CONTESTS 

Sec. 

1291. Exemption from antitrust laws of agreements 

covering the telecasting of sports contests 

and the combining of professional football 

leagues. 

Sec. 

1292. Area telecasting restriction limitation. 

1293. Intercollegiate and interscholastic football 

contest limitations. 

1294. Antitrust laws unaffected as regards to other 

activities of professional sports contests. 

1295. ‘‘Persons’’ defined. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 27a of this title. 

§ 1291. Exemption from antitrust laws of agree-
ments covering the telecasting of sports con-
tests and the combining of professional foot-
ball leagues 

The antitrust laws, as defined in section 1 of 
the Act of October 15, 1914, as amended (38 Stat. 
730) [15 U.S.C. 12], or in the Federal Trade Com-
mission Act, as amended (38 Stat. 717) [15 U.S.C. 
41 et seq.], shall not apply to any joint agree-
ment by or among persons engaging in or con-
ducting the organized professional team sports 
of football, baseball, basketball, or hockey, by 
which any league of clubs participating in pro-
fessional football, baseball, basketball, or hock-
ey contests sells or otherwise transfers all or 
any part of the rights of such league’s member 
clubs in the sponsored telecasting of the games 
of football, baseball, basketball, or hockey, as 
the case may be, engaged in or conducted by 
such clubs. In addition, such laws shall not 
apply to a joint agreement by which the member 
clubs of two or more professional football 
leagues, which are exempt from income tax 
under section 501(c)(6) of the Internal Revenue 
Code of 1986 [26 U.S.C. 501(c)(6)], combine their 
operations in expanded single league so exempt 
from income tax, if such agreement increases 
rather than decreases the number of profes-
sional football clubs so operating, and the provi-
sions of which are directly relevant thereto. 

(Pub. L. 87–331, § 1, Sept. 30, 1961, 75 Stat. 732; 
Pub. L. 89–800, § 6(b)(1), Nov. 8, 1966, 80 Stat. 1515; 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of chapter 2 of this title. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

AMENDMENTS 

1986—Pub. L. 99–514 substituted ‘‘Internal Revenue 

Code of 1986’’ for ‘‘Internal Revenue Code of 1954’’. 

1966—Pub. L. 89–800 extended exemption from anti-

trust laws to include a joint agreement by which the 

member clubs of two or more professional football 

leagues combine their operations in an expanded single 

league. 

SHORT TITLE 

Pub. L. 87–331, Sept. 30, 1961, 75 Stat. 732, as amended, 

which enacted this chapter, is popularly known as the 

Sports Broadcasting Act of 1961. 

SAVINGS PROVISION 

Section 6 of Pub. L. 87–331 provided that: ‘‘Nothing in 

this Act [this chapter] shall affect any cause of action 

existing on the effective date hereof [Sept. 30, 1961] in 

respect to the organized professional team sports of 

baseball, football, basketball, or hockey.’’ 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1292, 1293, 1294 

of this title. 

§ 1292. Area telecasting restriction limitation 

Section 1291 of this title shall not apply to any 
joint agreement described in the first sentence 
in such section which prohibits any person to 
whom such rights are sold or transferred from 
televising any games within any area, except 
within the home territory of a member club of 
the league on a day when such club is playing a 
game at home. 

(Pub. L. 87–331, § 2, Sept. 30, 1961, 75 Stat. 732; 
Pub. L. 89–800, § 6(b)(2), Nov. 8, 1966, 80 Stat. 
1515.) 

AMENDMENTS 

1966—Pub. L. 89–800 substituted ‘‘described in the first 

sentence of such section’’ for ‘‘described in such sec-

tion’’. 

§ 1293. Intercollegiate and interscholastic foot-
ball contest limitations 

The first sentence of section 1291 of this title 
shall not apply to any joint agreement described 
in such section which permits the telecasting of 
all or a substantial part of any professional foot-
ball game on any Friday after six o’clock post-
meridian or on any Saturday during the period 
beginning on the second Friday in September 
and ending on the second Saturday in December 
in any year from any telecasting station located 
within seventy-five miles of the game site of any 
intercollegiate or interscholastic football con-
test scheduled to be played on such a date if— 

(1) such intercollegiate football contest is 
between institutions of higher learning both of 
which confer degrees upon students following 
completion of sufficient credit hours to equal 
a four-year course, or 

(2) in the case of an interscholastic football 
contest, such contest is between secondary 
schools, both of which are accredited or cer-
tified under the laws of the State or States in 
which they are situated and offer courses con-
tinuing through the twelfth grade of the 
standard school curriculum, or the equivalent, 
and 

(3) such intercollegiate or interscholastic 
football contest and such game site were an-
nounced through publication in a newspaper of 
general circulation prior to August 1 of such 
year as being regularly scheduled for such day 
and place. 

(Pub. L. 87–331, § 3, Sept. 30, 1961, 75 Stat. 732; 
Pub. L. 89–800, § 6(b)(3), Nov. 8, 1966, 80 Stat. 
1515.) 

AMENDMENTS 

1966—Pub. L. 89–800 substituted ‘‘The first sentence of 

section 1291 of this title’’ for ‘‘Section 1291 of this title’’ 

at beginning of section, extended limitation granted for 

football contests on game sites located within 75 miles 

of telecasting stations to include interscholastic con-

tests, redesignated cl. (2) as (3), added a new cl. (2), and, 

in cl. (3) as so redesignated, substituted ‘‘newspaper of 

general circulation prior to August 1’’ for ‘‘daily news-

paper of general circulation prior to March 1’’ as de-

scription of the type newspaper required for the an-

nouncement of the game site of intercollegiate or 

interscholastic football games. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 47 section 331. 

§ 1294. Antitrust laws unaffected as regards to 
other activities of professional sports con-
tests 

Nothing contained in this chapter shall be 
deemed to change, determine, or otherwise af-
fect the applicability or nonapplicability of the 
antitrust laws to any act, contract, agreement, 
rule, course of conduct, or other activity by, be-
tween, or among persons engaging in, conduct-
ing, or participating in the organized profes-
sional team sports of football, baseball, basket-
ball, or hockey, except the agreements to which 
section 1291 of this title shall apply. 

(Pub. L. 87–331, § 4, Sept. 30, 1961, 75 Stat. 732.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are classified 

generally to chapter 1 (§ 1 et seq.) of this title. 

§ 1295. ‘‘Persons’’ defined 

As used in this chapter, ‘‘persons’’ means any 
individual, partnership, corporation, or unincor-
porated association or any combination or asso-
ciation thereof. 

(Pub. L. 87–331, § 5, Sept. 30, 1961, 75 Stat. 732.) 

CHAPTER 33—BRAKE FLUID REGULATION 

§§ 1301 to 1303. Repealed. Pub. L. 89–563, title I, 
§ 117(a), Sept. 9, 1966, 80 Stat. 727 

Sections, Pub. L. 87–637, §§ 1–3, Sept. 5, 1962, 76 Stat. 

437, provided for promulgation of standards for hydrau-

lic brake fluid used in motor vehicles and set the pen-

alty for the unlawful sale, importation, or introduction 

into commerce of fluid not meeting the published 

standards. See chapter 38 (§ 1381 et seq.) of this title. 

SAVINGS PROVISION 

Pub. L. 89–563, title I, § 117(b)–(e), Sept. 9, 1966, 80 Stat. 

727, provided that persons willfully violating sections 

1301 to 1303 and 1321 to 1323 of this title would be pun-

ished in accordance with provisions of laws in effect on 

date of violation, prior to repeal by Pub. L. 103–272, 

§ 7(b), July 5, 1994, 108 Stat. 1379. 

CHAPTER 34—ANTITRUST CIVIL PROCESS 

Sec. 

1311. Definitions. 

1312. Civil investigative demands. 

(a) Issuance; service; production of mate-

rial; testimony. 

(b) Contents; return date for demand for 

product of discovery. 

(c) Protected material or information; 

demand for product of discovery su-

perseding disclosure restrictions ex-

cept trial preparation materials. 

(d) Service; jurisdiction. 

(e) Service upon legal entities and natu-

ral persons. 

(f) Proof of service. 

(g) Sworn certificates. 

(h) Interrogatories. 

(i) Oral examinations. 

1313. Custodian of documents, answers and tran-

scripts. 

(a) Designation. 

(b) Production of materials. 

(c) Responsibility for materials; disclo-

sure. 
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Sec. 

(d) Use of investigative files. 

(e) Return of material to producer. 

(f) Appointment of successor custodians. 

1314. Judicial proceedings. 

(a) Petition for enforcement; venue. 

(b) Petition for order modifying or set-

ting aside demand; time for peti-

tion; suspension of time allowed for 

compliance with demand during 

pendency of petition; grounds for 

relief. 

(c) Petition for order modifying or set-

ting aside demand for production of 

product of discovery; grounds for re-

lief; stay of compliance with de-

mand and of running of time al-

lowed for compliance with demand. 

(d) Petition for order requiring perform-

ance by custodian of duties; venue. 

(e) Jurisdiction; appeal; contempts. 

(f) Applicability of Federal Rules of Civil 

Procedure. 

(g) Disclosure exemption. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 18a of this title; 

title 18 sections 1505, 1905; title 42 section 6272; title 44 

section 3518; title 46 App. section 1702. 

§ 1311. Definitions 

For the purposes of this chapter— 
(a) The term ‘‘antitrust law’’ includes: 

(1) Each provision of law defined as one of 
the antitrust laws by section 12 of this title; 
and 

(2) Any statute enacted on and after Sep-
tember 19, 1962, by the Congress which pro-
hibits, or makes available to the United 
States in any court of the United States any 
civil remedy with respect to any restraint 
upon or monopolization of interstate or for-
eign trade or commerce; 

(b) The term ‘‘antitrust order’’ means any 
final order, decree, or judgment of any court 
of the United States, duly entered in any case 
or proceeding arising under any antitrust law; 

(c) The term ‘‘antitrust investigation’’ 
means any inquiry conducted by any antitrust 
investigator for the purpose of ascertaining 
whether any person is or has been engaged in 
any antitrust violation or in any activities in 
preparation for a merger, acquisition, joint 
venture, or similar transaction, which, if con-
summated, may result in an antitrust viola-
tion; 

(d) The term ‘‘antitrust violation’’ means 
any act or omission in violation of any anti-
trust law, any antitrust order or, with respect 
to the International Antitrust Enforcement 
Assistance Act of 1994 [15 U.S.C. 6201 et seq.], 
any of the foreign antitrust laws; 

(e) The term ‘‘antitrust investigator’’ means 
any attorney or investigator employed by the 
Department of Justice who is charged with the 
duty of enforcing or carrying into effect any 
antitrust law; 

(f) The term ‘‘person’’ means any natural 
person, partnership, corporation, association, 
or other legal entity, including any person 
acting under color or authority of State law; 

(g) The term ‘‘documentary material’’ in-
cludes the original or any copy of any book, 

record, report, memorandum, paper, commu-
nication, tabulation, chart, or other docu-
ment, and any product of discovery; 

(h) The term ‘‘custodian’’ means the custo-
dian or any deputy custodian designated under 
section 1313(a) of this title; 

(i) The term ‘‘product of discovery’’ includes 
without limitation the original or duplicate of 
any deposition, interrogatory, document, 
thing, result of the inspection of land or other 
property, examination, or admission obtained 
by any method of discovery in any judicial 
litigation or in any administrative litigation 
of an adversarial nature; any digest, analysis, 
selection, compilation, or any derivation 
thereof; and any index or manner of access 
thereto; and 

(j) The term ‘‘agent’’ includes any person re-
tained by the Department of Justice in con-
nection with the enforcement of the antitrust 
laws. 

(k) The term ‘‘foreign antitrust laws’’ has 
the meaning given such term in section 12 of 
the International Antitrust Enforcement As-
sistance Act of 1994 [15 U.S.C. 6211]. 

(Pub. L. 87–664, § 2, Sept. 19, 1962, 76 Stat. 548; 
Pub. L. 94–435, title I, § 101, Sept. 30, 1976, 90 Stat. 
1383; Pub. L. 96–349, §§ 2(a), 7(a)(1), Sept. 12, 1980, 
94 Stat. 1154, 1158; Pub. L. 103–438, § 3(e)(1)(A), 
Nov. 2, 1994, 108 Stat. 4598.) 

REFERENCES IN TEXT 

This chapter, referred to in opening phrase, was in 

the original ‘‘this Act’’, meaning Pub. L. 87–664, which 

is classified generally to this chapter. For complete 

classification of this Act to the Code, see Short Title 

note below and Tables. 
The International Antitrust Enforcement Assistance 

Act of 1994, referred to in subsec. (d), is Pub. L. 103–438, 

Nov. 2, 1994, 108 Stat. 4597, which is classified prin-

cipally to chapter 88 (§ 6201 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 6201 of this title 

and Tables. 

AMENDMENTS 

1994—Subsec. (d). Pub. L. 103–438, § 3(e)(1)(A)(i), sub-

stituted ‘‘, any’’ for ‘‘or any’’ and inserted before semi-

colon at end ‘‘or, with respect to the International 

Antitrust Enforcement Assistance Act of 1994, any of 

the foreign antitrust laws’’. 
Subsec. (k). Pub. L. 103–438, § 3(e)(1)(A)(ii), added sub-

sec. (k). 
1980—Subsec. (g). Pub. L. 96–349, § 2(a)(1), extended 

definition of ‘‘documentary material’’ to include any 

product of discovery. 
Subsec. (h). Pub. L. 96–349, § 2(a)(2), substituted a 

semicolon for period at end. 
Subsec. (i). Pub. L. 96–349, § 2(a)(3), added subsec. (i). 
Subsec. (j). Pub. L. 96–349, § 7(a)(1), added subsec. (j). 
1976—Subsec. (a). Pub. L. 94–435, § 101(1), in par. (1) in-

serted ‘‘and’’ after semicolon preceding par. (2), struck 

out par. (2) which included the Federal Trade Commis-

sion Act in definition of antitrust law for purposes of 

this chapter, redesignated par. (3) as (2), struck out 

‘‘(A)’’ before ‘‘any restraint’’, and struck out subpar. 

(B) which related to any unfair trade practice in or af-

fecting interstate or foreign trade or commerce. 
Subsec. (c). Pub. L. 94–435, § 101(2), inserted ‘‘or in any 

activities in preparation for a merger, acquisition, 

joint venture, or similar transaction, which if con-

summated, may result in an antitrust violation;’’ after 

‘‘engaged in any antitrust violation’’. 
Subsec. (f). Pub. L. 94–435, § 101(3), included ‘‘any nat-

ural person’’ and ‘‘any person acting under color or au-

thority of State law’’ in definition of ‘‘person’’. 
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Subsec. (h). Pub. L. 94–435, § 101(4), substituted ‘‘the 

custodian’’ for ‘‘the antitrust document custodian’’. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 106 of Pub. L. 94–435 provided that: ‘‘The 

amendments to the Antitrust Civil Process Act [see 

section 1 of Pub. L. 87–664 set out as a Short Title note 

under this section] and to section 1505 of title 18, 

United States Code, made by this title [title I of Pub. 

L. 94–435] shall take effect on the date of enactment of 

this Act [Sept. 30, 1976], except section 3(i)(8) of the 

Antitrust Civil Process Act [section 1312(i)(8) of this 

title] (as amended by this Act) shall take effect on the 

later of (1) the date of enactment of this Act [Sept. 30, 

1976], or (2) October 1, 1976. Any such amendment which 

provides for the production of documentary material, 

answers to interrogatories, or oral testimony shall 

apply to any act or practice without regard to the date 

on which it occurred.’’ 

SHORT TITLE OF 1980 AMENDMENT 

Section 1 of Pub. L. 96–349 provided: ‘‘That this Act 

[amending sections 15, 15a, 15c, 16, 18, and 1311 to 1314 

of this title, section 1905 of Title 18, Crimes and Crimi-

nal Procedure, and section 1927 of Title 28, Judiciary 

and Judicial Procedure, and enacting provisions set out 

as notes under sections 15, 16, and 18 of this title] may 

be cited as the ‘Antitrust Procedural Improvements 

Act of 1980’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 87–664 provided: ‘‘That this Act 

[enacting this chapter and amending section 1505 of 

Title 18, Crimes and Criminal Procedure] may be cited 

as the ‘Antitrust Civil Process Act’.’’ 

SAVINGS PROVISION 

Section 7 of Pub. L. 87–664 provided that: ‘‘Nothing 

contained in this Act [see Short Title note above] shall 

impair the authority of the Attorney General, the As-

sistant Attorney General in charge of the Antitrust Di-

vision of the Department of Justice, or any antitrust 

investigator to (a) lay before any grand jury impaneled 

before any district court of the United States any evi-

dence concerning any alleged antitrust violation, (b) 

invoke the power of any such court to compel the pro-

duction of any evidence before any such grand jury, or 

(c) institute any proceeding for the enforcement of any 

order or process issued in execution of such power, or 

to punish disobedience of any such order of process by 

any person, including a natural person.’’ 

§ 1312. Civil investigative demands 

(a) Issuance; service; production of material; 
testimony 

Whenever the Attorney General, or the Assist-
ant Attorney General in charge of the Antitrust 
Division of the Department of Justice, has rea-
son to believe that any person may be in posses-
sion, custody, or control of any documentary 
material, or may have any information, relevant 
to a civil antitrust investigation or, with re-
spect to the International Antitrust Enforce-
ment Assistance Act of 1994 [15 U.S.C. 6201 et 
seq.], an investigation authorized by section 3 of 
such Act [15 U.S.C. 6202], he may, prior to the in-
stitution of a civil or criminal proceeding by the 
United States thereon, issue in writing, and 
cause to be served upon such person, a civil in-
vestigative demand requiring such person to 
produce such documentary material for inspec-
tion any copying or reproduction, to answer in 
writing written interrogatories, to give oral tes-
timony concerning documentary material or in-
formation, or to furnish any combination of 

such material, answers, or testimony. Whenever 
a civil investigative demand is an express de-
mand for any product of discovery, the Attorney 
General or the Assistant Attorney General in 
charge of the Antitrust Division shall cause to 
be served, in any manner authorized by this sec-
tion, a copy of such demand upon the person 
from whom the discovery was obtained and no-
tify the person to whom such demand is issued 
of the date on which such copy was served. 

(b) Contents; return date for demand for product 
of discovery 

Each such demand shall— 
(1) state the nature of— 

(A) the conduct constituting the alleged 
antitrust violation, or 

(B) the activities in preparation for a 
merger, acquisition, joint venture, or simi-
lar transaction, which, if consummated, may 
result in an antitrust violation, 

which are under investigation and the provi-
sion of law applicable thereto; 

(2) if it is a demand for production of docu-
mentary material— 

(A) describe the class or classes of docu-
mentary material to be produced thereunder 
with such definiteness and certainty as to 
permit such material to be fairly identified; 

(B) prescribe a return date or dates which 
will provide a reasonable period of time 
within which the material so demanded may 
be assembled and made available for inspec-
tion and copying or reproduction; and 

(C) identify the custodian to whom such 
material shall be made available; or 

(3) if it is a demand for answers to written 
interrogatories— 

(A) propound with definiteness and cer-
tainty the written interrogatories to be an-
swered; 

(B) prescribe a date or dates at which time 
answers to written interrogatories shall be 
submitted; and 

(C) identify the custodian to whom such 
answers shall be submitted; or 

(4) if it is a demand for the giving of oral tes-
timony— 

(A) prescribe a date, time, and place at 
which oral testimony shall be commenced; 
and 

(B) identify an antitrust investigator who 
shall conduct the examination and the cus-
todian to whom the transcript of such exam-
ination shall be submitted. 

Any such demand which is an express demand 
for any product of discovery shall not be re-
turned or returnable until twenty days after a 
copy of such demand has been served upon the 
person from whom the discovery was obtained. 

(c) Protected material or information; demand 
for product of discovery superseding disclo-
sure restrictions except trial preparation ma-
terials 

(1) No such demand shall require the produc-
tion of any documentary material, the submis-
sion of any answers to written interrogatories, 
or the giving of any oral testimony, if such ma-
terial, answers, or testimony would be protected 
from disclosure under— 
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(A) the standards applicable to subpenas or 
subpenas duces tecum issued by a court of the 
United States in aid of a grand jury investiga-
tion, or 

(B) the standards applicable to discovery re-
quests under the Federal Rules of Civil Proce-
dure, to the extent that the application of 
such standards to any such demand is appro-
priate and consistent with the provisions and 
purposes of this chapter. 

(2) Any such demand which is an express de-
mand for any product of discovery supersedes 
any inconsistent order, rule, or provision of law 
(other than this chapter) preventing or restrain-
ing disclosure of such product of discovery to 
any person. Disclosure of any product of discov-
ery pursuant to any such express demand does 
not constitute a waiver of any right or privilege, 
including without limitation any right or privi-
lege which may be invoked to resist discovery of 
trial preparation materials, to which the person 
making such disclosure may be entitled. 

(d) Service; jurisdiction 

(1) Any such demand may be served by any 
antitrust investigator, or by any United States 
marshal or deputy marshal, at any place within 
the territorial jurisdiction of any court of the 
United States. 

(2) any such demand or any petition filed 
under section 1314 of this title may be served 
upon any person who is not to be found within 
the territorial jurisdiction of any court of the 
United States, in such manner as the Federal 
Rules of Civil Procedure prescribe for service in 
a foreign country. To the extent that the courts 
of the United States can assert jurisdiction over 
such person consistent with due process, the 
United States District Court for the District of 
Columbia shall have the same jurisdiction to 
take any action respecting compliance with this 
chapter by such person that such court would 
have if such person were personally within the 
jurisdiction of such court. 

(e) Service upon legal entities and natural per-
sons 

(1) Service of any such demand or of any peti-
tion filed under section 1314 of this title may be 
made upon a partnership, corporation, associa-
tion, or other legal entity by— 

(A) delivering a duly executed copy thereof 
to any partner, executive officer, managing 
agent, or general agent thereof, or to any 
agent thereof authorized by appointment or by 
law to receive service of process on behalf of 
such partnership, corporation, association, or 
entity; 

(B) delivering a duly executed copy thereof 
to the principal office or place of business of 
the partnership, corporation, association, or 
entity to be served; or 

(C) depositing such copy in the United 
States mails, by registered or certified mail, 
return receipt requested, duly addressed to 
such partnership, corporation, association, or 
entity at its principal office or place of busi-
ness. 

(2) Service of any such demand or of any peti-
tion filed under section 1314 of this title may be 
made upon any natural person by— 

(A) delivering a duly executed copy thereof 
to the person to be served; or 

(B) depositing such copy in the United 
States mails by registered or certified mail, 
return receipt requested, duly addressed to 
such person at his residence or principal office 
or place of business. 

(f) Proof of service 

A verified return by the individual serving any 
such demand or petition setting forth the man-
ner of such service shall be proof of such service. 
In the case of service by registered or certified 
mail, such return shall be accompanied by the 
return post office receipt of delivery of such de-
mand. 

(g) Sworn certificates 

The production of documentary material in re-
sponse to a demand served pursuant to this sec-
tion shall be made under a sworn certificate, in 
such form as the demand designates, by the per-
son, if a natural person, to whom the demand is 
directed or, if not a natural person, by a person 
or persons having knowledge of the facts and 
circumstances relating to such production, to 
the effect that all of the documentary material 
required by the demand and in the possession, 
custody, or control of the person to whom the 
demand is directed has been produced and made 
available to the custodian. 

(h) Interrogatories 

Each interrogatory in a demand served pursu-
ant to this section shall be answered separately 
and fully in writing under oath, unless it is ob-
jected to, in which event the reasons for the ob-
jection shall be stated in lieu of an answer, and 
it shall be submitted under a sworn certificate, 
in such form as the demand designates, by the 
person, if a natural person, to whom the demand 
is directed or, if not a natural person, by a per-
son or persons responsible for answering each in-
terrogatory, to the effect that all information 
required by the demand and in the possession, 
custody, control, or knowledge of the person to 
whom the demand is directed has been submit-
ted. 

(i) Oral examinations 

(1) The examination of any person pursuant to 
a demand for oral testimony served under this 
section shall be taken before an officer author-
ized to administer oaths and affirmations by the 
laws of the United States or of the place where 
the examination is held. The officer before 
whom the testimony is to be taken shall put the 
witness on oath or affirmation and shall person-
ally, or by someone acting under his direction 
and in his presence, record the testimony of the 
witness. The testimony shall be taken steno-
graphically and transcribed. When the testi-
mony is fully transcribed, the officer before 
whom the testimony is taken shall promptly 
transmit a copy of the transcript of the testi-
mony to the custodian. 

(2) The antitrust investigator or investigators 
conducting the examination shall exclude from 
the place where the examination is held all 
other persons except the person being examined, 
his counsel, the officer before whom the testi-
mony is to be taken, and any stenographer tak-
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ing such testimony. The provisions of section 30 
of this title shall not apply to such examina-
tions. 

(3) The oral testimony of any person taken 
pursuant to a demand served under this section 
shall be taken in the judicial district of the 
United States within which such person resides, 
is found, or transacts business, or in such other 
place as may be agreed upon by the antitrust in-
vestigator conducting the examination and such 
person. 

(4) When the testimony is fully transcribed, 
the antitrust investigator or the officer shall af-
ford the witness (who may be accompanied by 
counsel) a reasonable opportunity to examine 
the transcript; and the transcript shall be read 
to or by the witness, unless such examination 
and reading are waived by the witness. Any 
changes in form or substance which the witness 
desires to make shall be entered and identified 
upon the transcript by the officer or the anti-
trust investigator with a statement of the rea-
sons given by the witness for making such 
changes. The transcript shall then be signed by 
the witness, unless the witness in writing waives 
the signing, is ill, cannot be found, or refuses to 
sign. If the transcript is not signed by the wit-
ness within thirty days of his being afforded a 
reasonable opportunity to examine it, the offi-
cer or the antitrust investigator shall sign it 
and state on the record the fact of the waiver, 
illness, absence of the witness, or the refusal to 
sign, together with the reason, if any, given 
therefor. 

(5) The officer shall certify on the transcript 
that the witness was duly sworn by him and that 
the transcript is a true record of the testimony 
given by the witness, and the officer or antitrust 
investigator shall promptly deliver it or send it 
by registered or certified mail to the custodian. 

(6) Upon payment of reasonable charges there-
for, the antitrust investigator shall furnish a 
copy of the transcript to the witness only, ex-
cept that the Assistant Attorney General in 
charge of the Antitrust Division may for good 
cause limit such witness to inspection of the of-
ficial transcript of his testimony. 

(7)(A) Any person compelled to appear under a 
demand for oral testimony pursuant to this sec-
tion may be accompanied, represented, and ad-
vised by counsel. Counsel may advise such per-
son, in confidence, either upon the request of 
such person or upon counsel’s own initiative, 
with respect to any question asked of such per-
son. Such person or counsel may object on the 
record to any question, in whole or in part, and 
shall briefly state for the record the reason for 
the objection. An objection may properly be 
made, received, and entered upon the record 
when it is claimed that such person is entitled 
to refuse to answer the question on grounds of 
any constitutional or other legal right or privi-
lege, including the privilege against self-in-
crimination. Such person shall not otherwise ob-
ject to or refuse to answer any question, and 
shall not by himself or through counsel other-
wise interrupt the oral examination. If such per-
son refuses to answer any question, the anti-
trust investigator conducting the examination 
may petition the district court of the United 
States pursuant to section 1314 of this title for 

an order compelling such person to answer such 
question. 

(B) If such person refuses to answer any ques-
tion on grounds of the privilege against self-in-
crimination, the testimony of such person may 
be compelled in accordance with the provisions 
of Part V of title 18. 

(8) Any person appearing for oral examination 
pursuant to a demand served under this section 
shall be entitled to the same fees and mileage 
which are paid to witnesses in the district 
courts of the United States. 

(Pub. L. 87–664, § 3, Sept. 19, 1962, 76 Stat. 548; 
Pub. L. 94–435, title I, § 102, Sept. 30, 1976, 90 Stat. 
1384; Pub. L. 96–349, § 2(b)(1)–(3), Sept. 12, 1980, 94 
Stat. 1154; Pub. L. 103–438, § 3(e)(1)(B), Nov. 2, 
1994, 108 Stat. 4598.) 

REFERENCES IN TEXT 

The International Antitrust Enforcement Assistance 

Act of 1994, referred to in subsec. (a), is Pub. L. 103–438, 

Nov. 2, 1994, 108 Stat. 4597, which is classified prin-

cipally to chapter 88 (§ 6201 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 6201 of this title 

and Tables. 
This chapter, referred to in subsecs. (c)(1)(B), (2) and 

(d), was in the original ‘‘this Act’’, meaning Pub. L. 

87–664, which is classified generally to this chapter. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 1311 of this title 

and Tables. 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–438 inserted ‘‘or, with 

respect to the International Antitrust Enforcement As-

sistance Act of 1994, an investigation authorized by sec-

tion 3 of such Act’’ after ‘‘investigation’’ and ‘‘by the 

United States’’ after ‘‘proceeding’’. 
1980—Subsec. (a). Pub. L. 96–349, § 2(b)(1), inserted pro-

vision for service and notice of a civil investigative de-

mand for any product of discovery. 
Subsec. (b). Pub. L. 96–349, § 2(b)(2), inserted provision 

respecting time demand for product of discovery is re-

turnable. 
Subsec. (c). Pub. L. 96–349, § 2(b)(3), designated exist-

ing provisions as par. (1), redesignated as cls. (A) and 

(B) former cls. (1) and (2), and added par. (2). 
1976—Subsec. (a). Pub. L. 94–435 struck out ‘‘under in-

vestigation’’ before ‘‘may be in possession’’, inserted 

‘‘or may have any information’’ after ‘‘any documen-

tary material’’, and inserted provision requiring the 

production of documentary material for inspection or 

reproduction, answers in writing to written interrog-

atories, the giving of oral testimony concerning docu-

mentary material or information, and the furnishing of 

any combination of such material, answers, or testi-

mony. 
Subsec. (b). Pub. L. 94–435 restructured subsec. (b) and 

as so restructured, in par. (1) inserted provisions of cl. 

(B), in par. (2), added cls. (B) and (C), in par. (3) sub-

stituted provisions relating to written interrogatories 

for provisions relating to prescription of a return date 

for demanded material, and in par. (4), substituted pro-

visions relating to oral testimony for provisions requir-

ing a demand to identify the custodian to whom de-

manded material shall be made available. 
Subsec. (c). Pub. L. 94–435 inserted provision relating 

to the submission of answers to written interrogatories 

and the giving of oral testimony, struck out provisions 

of par. (1) relating to the reasonableness requirement 

for demands for documentary material, redesignated 

par. (2) as (1) and provided that protected status of any 

information or material would be determined by stand-

ards applicable in the case of a subpena or subpena 

duces tecum issued by a court of the United States, and 

added par. (2). 
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1 See References in Text note below. 

Subsec. (d). Pub. L. 94–435 redesignated existing pro-

visions as par. (1) and added par. (2). 

Subsec. (e). Pub. L. 94–435 redesignated existing provi-

sions as par. (1), inserted ‘‘return receipt requested’’ 

after ‘‘certified mail’’ in par. (C), and added par. (2). 

Subsecs. (g) to (i). Pub. L. 94–435 added subsecs. (g) to 

(i). 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–435 effective Sept. 30, 1976, 

except subsec. (i)(8) of this section effective Oct. 1, 1976, 

see section 106 of Pub. L. 94–435, set out as a note under 

section 1311 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1313, 1314, 4014 

of this title. 

§ 1313. Custodian of documents, answers and 
transcripts 

(a) Designation 

The Assistant Attorney General in charge of 
the Antitrust Division of the Department of Jus-
tice shall designate an antitrust investigator to 
serve as custodian of documentary material, an-
swers to interrogatories, and transcripts of oral 
testimony received under this chapter, and such 
additional antitrust investigators as he shall de-
termine from time to time to be necessary to 
serve as deputies to such officer. 

(b) Production of materials 

Any person, upon whom any demand under 
section 1312 of this title for the production of 
documentary material has been duly served, 
shall make such material available for inspec-
tion and copying or reproduction to the custo-
dian designated therein at the principal place of 
business of such person (or at such other place 
as such custodian and such person thereafter 
may agree and prescribe in writing or as the 
court may direct, pursuant to section 1314(d) 1 of 
this title) on the return date specified in such 
demand (or on such later date as such custodian 
may prescribe in writing). Such person may 
upon written agreement between such person 
and the custodian substitute copies for originals 
of all or any part of such material. 

(c) Responsibility for materials; disclosure 

(1) The custodian to whom any documentary 
material, answers to interrogatories, or tran-
scripts of oral testimony are delivered shall 
take physical possession thereof, and shall be re-
sponsible for the use made thereof and for the 
return of documentary material, pursuant to 
this chapter. 

(2) The custodian may cause the preparation 
of such copies of such documentary material, 
answers to interrogatories, or transcripts of oral 
testimony as may be required for official use by 
any duly authorized official, employee, or agent 
of the Department of Justice under regulations 
which shall be promulgated by the Attorney 
General. Notwithstanding paragraph (3) of this 
subsection, such material, answers, and tran-
scripts may be used by any such official, em-
ployee, or agent in connection with the taking 
of oral testimony pursuant to this chapter. 

(3) Except as otherwise provided in this sec-
tion, while in the possession of the custodian, no 

documentary material, answers to interrog-
atories, or transcripts of oral testimony, or cop-
ies thereof, so produced shall be available for ex-
amination, without the consent of the person 
who produced such material, answers, or tran-
scripts, and, in the case of any product of dis-
covery produced pursuant to an express demand 
for such material, of the person from whom the 
discovery was obtained, by any individual other 
than a duly authorized official, employee, or 
agent of the Department of Justice. Nothing in 
this section is intended to prevent disclosure to 
either body of the Congress or to any authorized 
committee or subcommittee thereof. 

(4) While in the possession of the custodian 
and under such reasonable terms and conditions 
as the Attorney General shall prescribe, (A) doc-
umentary material and answers to interrog-
atories shall be available for examination by the 
person who produced such material or answers, 
or by any duly authorized representative of such 
person, and (B) transcripts of oral testimony 
shall be available for examination by the person 
who produced such testimony, or his counsel. 

(d) Use of investigative files 

(1) Whenever any attorney of the Department 
of Justice has been designated to appear before 
any court, grand jury, or Federal administrative 
or regulatory agency in any case or proceeding, 
the custodian of any documentary material, an-
swers to interrogatories, or transcripts of oral 
testimony may deliver to such attorney such 
material, answers, or transcripts for official use 
in connection with any such case, grand jury, or 
proceeding as such attorney determines to be re-
quired. Upon the completion of any such case, 
grand jury, or proceeding, such attorney shall 
return to the custodian any such material, an-
swers, or transcripts so delivered which have not 
passed into the control of such court, grand 
jury, or agency through the introduction thereof 
into the record of such case or proceeding. 

(2) The custodian of any documentary mate-
rial, answers to interrogatories, or transcripts of 
oral testimony may deliver to the Federal Trade 
Commission, in response to a written request, 
copies of such material, answers, or transcripts 
for use in connection with an investigation or 
proceeding under the Commission’s jurisdiction. 
Such material, answers, or transcripts may only 
be used by the Commission in such manner and 
subject to such conditions as apply to the De-
partment of Justice under this chapter. 

(e) Return of material to producer 

If any documentary material has been pro-
duced in the course of any antitrust investiga-
tion by any person pursuant to a demand under 
this chapter and— 

(1) any case or proceeding before any court 
or grand jury arising out of such investiga-
tion, or any proceeding before any Federal ad-
ministrative or regulatory agency involving 
such material, has been completed, or 

(2) no case or proceeding, in which such ma-
terial may be used, has been commenced with-
in a reasonable time after completion of the 
examination and analysis of all documentary 
material and other information assembled in 
the course of such investigation, 

the custodian shall, upon written request of the 
person who produced such material, return to 
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such person any such material (other than cop-
ies thereof furnished to the custodian pursuant 
to subsection (b) of this section or made by the 
Department of Justice pursuant to subsection 
(c) of this section) which has not passed into the 
control of any court, grand jury, or agency 
through the introduction thereof into the record 
of such case or proceeding. 

(f) Appointment of successor custodians 

In the event of the death, disability, or separa-
tion from service in the Department of Justice 
of the custodian of any documentary material, 
answers to interrogatories, or transcripts of oral 
testimony produced under any demand issued 
pursuant to this chapter, or the official relief of 
such custodian from responsibility for the cus-
tody and control of such material, answers, or 
transcripts, the Assistant Attorney General in 
charge of the Antitrust Division shall promptly 
(1) designate another antitrust investigator to 
serve as custodian of such material, answers, or 
transcripts, and (2) transmit in writing to the 
person who produced such material, answers, or 
testimony notice as to the identity and address 
of the successor so designated. Any successor 
designated under this subsection shall have with 
regard to such material, answers, or transcripts 
all duties and responsibilities imposed by this 
chapter upon his predecessor in office with re-
gard thereto, except that he shall not be held re-
sponsible for any default or dereliction which 
occurred prior to his designation. 

(Pub. L. 87–664, § 4, Sept. 19, 1962, 76 Stat. 549; 
Pub. L. 94–435, title I, § 103, Sept. 30, 1976, 90 Stat. 
1387; Pub. L. 96–349, §§ 2(b)(4), 7(a)(2), Sept. 12, 
1980, 94 Stat. 1155, 1158.) 

REFERENCES IN TEXT 

Section 1314(d) of this title, referred to in subsec. (b), 

was redesignated section 1314(e) of this title by Pub. L. 

96–349. 
This chapter, referred to in subsecs. (c), (e), and (f), 

was in the original ‘‘this Act’’, meaning Pub. L. 87–664, 

which is classified generally to this chapter. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 1311 of this title and 

Tables. 

AMENDMENTS 

1980—Subsec. (c)(2). Pub. L. 96–349, § 7(a)(2), provided 

for use of copies of documentary material by agents of 

the Department of Justice, including use by such 

agents in connection with the taking of oral testimony. 
Subsec. (c)(3). Pub. L. 96–349, §§ 2(b)(4), 7(a)(2), inserted 

‘‘, and, in the case of any product of discovery produced 

pursuant to an express demand for such material, of 

the person from whom the discovery was obtained’’ be-

fore ‘‘, by any individual’’ and reference to ‘‘agent’’ of 

the Department of Justice. 
1976—Subsec. (a). Pub. L. 94–435 substituted ‘‘custo-

dian of documentary material, answers to interrog-

atories, and transcripts of oral testimony received 

under this chapter’’ for ‘‘antitrust documentary custo-

dian’’. 
Subsec. (b). Pub. L. 94–435 struck out ‘‘issued’’ after 

‘‘any demand’’, inserted ‘‘for the production of docu-

mentary material’’ before ‘‘has been duly served’’, and 

substituted ‘‘copies for originals of all or any part of 

such material’’ for ‘‘for copies of all or any part of such 

material originals thereof’’. 
Subsec. (c). Pub. L. 94–435, among other changes, in-

serted provisions relating to answers to interrogatories 

and transcripts of oral testimony and, in par. (1), sub-

stituted ‘‘of documentary material’’ for ‘‘thereof’’, in 

par. (2), inserted ‘‘by any duly authorized official or 

employee of the Department of Justice’’ after ‘‘for offi-

cial use’’, and inserted a provision relating to the use 

of documentary material, answers to interrogatories, 

and transcripts in connection with the taking of oral 

testimony, in par. (3), inserted ‘‘Except as otherwise 

provided in this section’’ before ‘‘while in the posses-

sion’’, substituted ‘‘no documentary material’’ for ‘‘no 

material’’, ‘‘official’’ for ‘‘officer, member’’, and in-

serted provision relating to disclosure of information 

to Congress or authorized committees or subcommit-

tees thereof, in par. (4), added cl. (B). 

Subsec. (d). Pub. L. 94–435, among other changes, in 

par. (1), inserted provisions relating to answers to in-

terrogatories and transcripts of oral testimony, sub-

stituted a provision that an attorney designated under 

this section be from the Department of Justice for a 

provision that a designated attorney be appearing on 

behalf of the United States, provided that such an at-

torney can make an appearance under this section be-

fore a Federal administrative or regulatory agency in 

addition to a court or grand jury, and added par. (2). 

Subsec. (e). Pub. L. 94–435, among other changes, in-

serted provisions of subsec. (f) relating to the institu-

tion of a case or proceeding within a reasonable time 

after examination and analysis of any evidence assem-

bled during the course of an investigation, and relating 

to written demand for the return of such material, and, 

in addition, provided that copies furnished the custo-

dian pursuant to subsec. (b) of this section need not be 

returned by the custodian. 

Subsecs. (f), (g). Pub. L. 94–435 redesignated subsec. 

(g) as (f). Former subsec. (f) redesignated (e)(2). 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–435 effective Sept. 30, 1976, 

see section 106 of Pub. L. 94–435, set out as a note under 

section 1311 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1311, 6205 of this 

title. 

§ 1314. Judicial proceedings 

(a) Petition for enforcement; venue 

Whenever any person fails to comply with any 
civil investigative demand duly served upon him 
under section 1312 of this title or whenever satis-
factory copying or reproduction of any such ma-
terial cannot be done and such person refuses to 
surrender such material, the Attorney General, 
through such officers or attorneys as he may 
designate, may file, in the district court of the 
United States for any judicial district in which 
such person resides, is found, or transacts busi-
ness, and serve upon such person a petition for 
an order of such court for the enforcement of 
this chapter. 

(b) Petition for order modifying or setting aside 
demand; time for petition; suspension of time 
allowed for compliance with demand during 
pendency of petition; grounds for relief 

(1) Within twenty days after the service of any 
such demand upon any person, or at any time 
before the return date specified in the demand, 
whichever period is shorter, or within such pe-
riod exceeding twenty days after service or in 
excess of such return date as may be prescribed 
in writing, subsequent to service, by any anti-
trust investigator named in the demand, such 
person may file and serve upon such antitrust 
investigator, and in the case of any express de-
mand for any product of discovery upon the per-
son from whom such discovery was obtained, a 
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petition for an order modifying or setting aside 
such demand— 

(A) in the district court of the United States 
for the judicial district within which such per-
son resides, is found, or transacts business; or 

(B) in the case of a petition addressed to an 
express demand for any product of discovery, 
only in the district court of the United States 
for the judicial district in which the proceed-
ing in which such discovery was obtained is or 
was last pending. 

(2) The time allowed for compliance with the 
demand in whole or in part as deemed proper 
and ordered by the court shall not run during 
the pendency of such petition in the court, ex-
cept that such person shall comply with any 
portions of the demand not sought to be modi-
fied or set aside. Such petition shall specify each 
ground upon which the petitioner relies in seek-
ing such relief and may be based upon any fail-
ure of such demand to comply with the provi-
sions of this chapter, or upon any constitutional 
or other legal right or privilege of such person. 

(c) Petition for order modifying or setting aside 
demand for production of product of discov-
ery; grounds for relief; stay of compliance 
with demand and of running of time allowed 
for compliance with demand 

Whenever any such demand is an express de-
mand for any product of discovery, the person 
from whom such discovery was obtained may 
file, at any time prior to compliance with such 
express demand, in the district court of the 
United States for the judicial district in which 
the proceeding in which such discovery was ob-
tained is or was last pending, and serve upon 
any antitrust investigator named in the demand 
and upon the recipient of the demand, a petition 
for an order of such court modifying or setting 
aside those portions of the demand requiring 
production of any such product of discovery. 
Such petition shall specify each ground upon 
which the petitioner relies in seeking such relief 
and may be based upon any failure of such por-
tions of the demand to comply with the provi-
sions of this chapter, or upon any constitutional 
or other legal right or privilege of the peti-
tioner. During the pendency of such petition, 
the court may stay, as it deems proper, compli-
ance with the demand and the running of the 
time allowed for compliance with the demand. 

(d) Petition for order requiring performance by 
custodian of duties; venue 

At any time during which any custodian is in 
custody or control of any documentary material 
or answers to interrogatories delivered, or tran-
scripts of oral testimony given by any person in 
compliance with any such demand, such person, 
and, in the case of an express demand for any 
product of discovery, the person from whom 
such discovery was obtained, may file, in the 
district court of the United States for the judi-
cial district within which the office of such cus-
todian is situated, and serve upon such custo-
dian a petition for an order of such court requir-
ing the performance by such custodian of any 
duty imposed upon him by this chapter. 

(e) Jurisdiction; appeal; contempts 

Whenever any petition is filed in any district 
court of the United States under this section, 

such court shall have jurisdiction to hear and 
determine the matter so presented, and to enter 
such order or orders as may be required to carry 
into effect the provisions of this chapter. Any 
final order so entered shall be subject to appeal 
pursuant to section 1291 of title 28. Any disobe-
dience of any final order entered under this sec-
tion by any court shall be punished as a con-
tempt thereof. 

(f) Applicability of Federal Rules of Civil Proce-
dure 

To the extent that such rules may have appli-
cation and are not inconsistent with the provi-
sions of this chapter, the Federal Rules of Civil 
Procedure shall apply to any petition under this 
chapter. 

(g) Disclosure exemption 

Any documentary material, answers to writ-
ten interrogatories, or transcripts of oral testi-
mony provided pursuant to any demand issued 
under this chapter shall be exempt from disclo-
sure under section 552 of title 5. 

(Pub. L. 87–664, § 5, Sept. 19, 1962, 76 Stat. 551; 
Pub. L. 94–435, title I, § 104, Sept. 30, 1976, 90 Stat. 
1389; Pub. L. 96–349, § 2(b)(5), Sept. 12, 1980, 94 
Stat. 1155.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 87–664, which is classified 

generally to this chapter. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1311 of this title and Tables. 

The Federal Rules of Civil Procedure, referred to in 

subsec. (f), are set out in the Appendix to Title 28, Judi-

ciary and Judicial Procedure. 

AMENDMENTS 

1980—Subsec. (b). Pub. L. 96–349, § 2(b)(5)(A), des-

ignated existing provisions as par. (1), provided for fil-

ing and serving a petition for an order modifying or 

setting aside a demand in the case of an express de-

mand for any product of discovery upon the person 

from whom the discovery was obtained, incorporated 

existing provision in cl. (A), added cl. (B), and des-

ignated existing provisions as par. (2). 

Subsecs. (c), (d). Pub. L. 96–349, § 2(b)(5)(B) to (D), 

added subsec. (c), redesignated former subsec. (c) as (d) 

and authorized petition, in the case of an express de-

mand for any product of discovery, by the person from 

whom the discovery was obtained, for an order requir-

ing performance by the custodian of his duties. Former 

subsec. (d) redesignated (e). 

Subsecs. (e) to (g). Pub. L. 96–349, § 2(b)(5)(B), redesig-

nated former subsecs. (d) to (f) as (e) to (g), respec-

tively. 

1976—Subsec. (a). Pub. L. 94–435, § 104(a), struck out 

provision which permitted a petition for an enforce-

ment order to be filed in the judicial district where a 

person who had failed to comply with a demand and 

who transacted business in one or more districts, main-

tained his principal place of business, or in such other 

district, in which such person transacted business, as 

was agreed upon by the parties to the petition. 

Subsec. (b). Pub. L. 94–435, § 104(b), (c), inserted ‘‘or 

within such period exceeding twenty days after service 

or in excess of such return date as may be prescribed in 

writing, subsequent to service, by any antitrust inves-

tigator named in the demand,’’ after ‘‘whichever period 

is shorter’’, substituted ‘‘antitrust investigator’’ for 

‘‘custodian’’ before ‘‘a petition for an order’’, and in-

serted proviso that petitioner should comply with por-

tions of a contested demand which are not being chal-

lenged. 
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Subsec. (c). Pub. L. 94–435, § 104(d), substituted ‘‘or an-

swers to interrogatories delivered, or transcripts of 

oral testimony given’’ for ‘‘delivered’’. 

Subsec. (f). Pub. L. 94–435, § 104(e), added subsec. (f). 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–435 effective Sept. 30, 1976, 

see section 106 of Pub. L. 94–435, set out as a note under 

section 1311 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1312, 1313 of this 

title. 

CHAPTER 35—SEAT BELT REGULATION 

§§ 1321 to 1323. Repealed. Pub. L. 89–563, title I, 
§ 117(a), Sept. 9, 1966, 80 Stat. 727 

Sections, Pub. L. 88–201, §§ 1–3, Dec. 13, 1963, 77 Stat. 

361, provided for the promulgation of standards for seat 

belts in motor vehicles and set the penalty for the un-

lawful sale, importation, or introduction into com-

merce of seat belts not meeting the published stand-

ards. For savings provision, see section 117(b) to (e) of 

Pub. L. 89–563, formerly set out as a note under section 

1301 of this title. 

CHAPTER 36—CIGARETTE LABELING AND 
ADVERTISING 

Sec. 

1331. Congressional declaration of policy and pur-

pose. 

1332. Definitions. 

1333. Labeling; requirements; conspicuous state-

ment. 

(a) Required warnings; packages; adver-

tisements; billboards. 

(b) Conspicuous statement; label state-

ment format; outdoor billboard 

statement format. 

(c) Rotation of label statement; plan; 

submission to Federal Trade Com-

mission. 

(d) Application; distributors; retailers. 

1334. Preemption. 

(a) Additional statements. 

(b) State regulations. 

1335. Unlawful advertisements on medium of elec-

tronic communication. 

1335a. List of cigarette ingredients; annual submis-

sion to Secretary; transmittal to Congress; 

confidentiality. 

1336. Authority of Federal Trade Commission; un-

fair or deceptive acts or practices. 

1337. Omitted. 

1338. Criminal penalty. 

1339. Injunction proceedings. 

1340. Cigarettes for export. 

1341. Smoking, research, education and informa-

tion. 

(a) Establishment of program; Secretary; 

functions. 

(b) Interagency Committee on Smoking 

and Health; composition; chairman; 

compensation; staffing and other 

assistance. 

(c) Report to Congress; contents. 

§ 1331. Congressional declaration of policy and 
purpose 

It is the policy of the Congress, and the pur-
pose of this chapter, to establish a comprehen-
sive Federal Program to deal with cigarette la-
beling and advertising with respect to any rela-
tionship between smoking and health, where-
by— 

(1) the public may be adequately informed 
about any adverse health effects of cigarette 
smoking by inclusion of warning notices on 
each package of cigarettes and in each adver-
tisement of cigarettes; and 

(2) commerce and the national economy may 
be (A) protected to the maximum extent con-
sistent with this declared policy and (B) not 
impeded by diverse, nonuniform, and confus-
ing cigarette labeling and advertising regula-
tions with respect to any relationship between 
smoking and health. 

(Pub. L. 89–92, § 2, July 27, 1965, 79 Stat. 282; Pub. 
L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 87; Pub. L. 
98–474, § 6(a), Oct. 12, 1984, 98 Stat. 2204.) 

AMENDMENTS 

1984—Par. (1). Pub. L. 98–474 substituted ‘‘about any 

adverse health effects of cigarette smoking by inclu-

sion of warning notices on each package of cigarettes 

and in each advertisement;’’ for ‘‘that cigarette smok-

ing may be hazardous to health by inclusion of a warn-

ing to that effect on each package of cigarettes;’’. 

1970—Pub. L. 91–222 reenacted section without 

change. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Section 3 of Pub. L. 91–222 provided in part that: ‘‘All 

other provisions of the amendment made by this Act 

[enacting section 1340 of this title, amending this sec-

tion and sections 1332 and 1335 to 1339 of this title, and 

enacting provisions set out as notes under this section] 

except where otherwise specified shall take effect on 

January 1, 1970.’’ 

EFFECTIVE DATE 

Section 12, formerly § 11, of Pub. L. 89–92 as renum-

bered by Pub. L. 98–474, § 5(a), Oct. 12, 1984, 98 Stat. 2203, 

provided that: ‘‘This Act [this chapter] shall take effect 

on January 1, 1966.’’ 

SHORT TITLE OF 1984 AMENDMENT 

Section 1 of Pub. L. 98–474 provided that: ‘‘This Act 

[enacting sections 1335a and 1341 of this title, amending 

this section and sections 1332, 1333, 1336, and 1337 of this 

title, and enacting provisions set out as notes under 

this section and sections 1333 and 1335a of this title] 

may be cited as the ‘Comprehensive Smoking Edu-

cation Act’.’’ 

SHORT TITLE OF 1973 AMENDMENT 

Section 1 of Pub. L. 93–109 provided: ‘‘That this Act 

[amending sections 1332 and 1335 of this title] may be 

cited as the ‘Little Cigar Act of 1973’.’’ 

SHORT TITLE OF 1970 AMENDMENT 

Section 1 of Pub. L. 91–222 provided: ‘‘That this Act 

[enacting section 1340 of this title, amending this sec-

tion and sections 1332 to 1339 of this title, and enacting 

provisions set out as notes under this section and sec-

tions 1333 and 1334 of this title] may be cited as the 

‘Public Health Cigarette Smoking Act of 1969’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 89–92 provided: ‘‘This Act [enact-

ing this chapter] may be cited as the ‘Federal Cigarette 

Labeling and Advertising Act’.’’ 

SEPARABILITY 

Section 13, formerly § 12, of Pub. L. 89–92 as added by 

section 2 of Pub. L. 91–222, and renumbered Pub. L. 

98–474, § 5(a), Oct. 12, 1984, 98 Stat. 2203, provided that: 

‘‘If any provision of this Act [this chapter] or the appli-

cation thereof to any person or circumstances is held 

invalid, the other provisions of this Act [this chapter] 
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and the application of such provisions to other persons 

or circumstances shall not be affected thereby.’’ 

CONGRESSIONAL STATEMENT OF PURPOSE 

Section 2 of Pub. L. 98–474 provided that: ‘‘It is the 

purpose of this Act [see Short Title of 1984 Amendment 

note above] to provide a new strategy for making 

Americans more aware of any adverse health effects of 

smoking, to assure the timely and widespread dissemi-

nation of research findings and to enable individuals to 

make informed decisions about smoking.’’ 

§ 1332. Definitions 

As used in this chapter— 
(1) The term ‘‘cigarette’’ means— 

(A) any roll of tobacco wrapped in paper or 
in any substance not containing tobacco, 
and 

(B) any roll of tobacco wrapped in any sub-
stance containing tobacco which, because of 
its appearance, the type of tobacco used in 
the filler, or its packaging and labeling, is 
likely to be offered to, or purchased by, con-
sumers as a cigarette described in subpara-
graph (A). 

(2) The term ‘‘commerce’’ means (A) com-
merce between any State, the District of Co-
lumbia, the Commonwealth of Puerto Rico, 
Guam, the Virgin Islands, American Samoa, 
Wake Island, Midway Islands, Kingman Reef, 
or Johnston Island and any place outside 
thereof; (B) commerce between points in any 
state, the District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Virgin Is-
lands, American Samoa, Wake Island, Midway 
Islands, Kingman Reef, or Johnston Island, 
but through any place outside thereof; or (C) 
commerce wholly within the District of Co-
lumbia, Guam, the Virgin Islands, American 
Samoa, Wake Island, Midway Islands, King-
man Reef, or Johnston Island. 

(3) The term ‘‘United States’’, when used in 
a geographical sense, includes the several 
States, the District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Virgin Is-
lands, American Samoa, Wake Island, Midway 
Islands, Kingman Reef, and Johnston Island. 
The term ‘‘State’’ includes any political divi-
sion of any State. 

(4) The term ‘‘package’’ means a pack, box, 
carton, or container of any kind in which ciga-
rettes are offered for sale, sold, or otherwise 
distributed to consumers. 

(5) The term ‘‘person’’ means an individual, 
partnership, corporation, or any other busi-
ness or legal entity. 

(6) The term ‘‘sale or distribution’’ includes 
sampling or any other distribution not for 
sale. 

(7) The term ‘‘little cigar’’ means any roll of 
tobacco wrapped in leaf tobacco or any sub-
stance containing tobacco (other than any roll 
of tobacco which is a cigarette within the 
meaning of subsection (1)) and as to which one 
thousand units weigh not more than three 
pounds. 

(8) The term ‘‘brand style’’ means a variety 
of cigarettes distinguished by the tobacco 
used, tar and nicotine content, flavoring used, 
size of the cigarette, filtration on the ciga-
rette, or packaging. 

(9) The term ‘‘Secretary’’ means the Sec-
retary of Health and Human Services. 

(Pub. L. 89–92, § 3, July 27, 1965, 79 Stat. 282; Pub. 
L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 88; Pub. L. 
93–109, § 2, Sept. 21, 1973, 87 Stat. 352; Pub. L. 
98–474, § 6(b), Oct. 12, 1984, 98 Stat. 2204; Pub. L. 
99–92, § 11(b), Aug. 16, 1985, 99 Stat. 403.) 

AMENDMENTS 

1985—Pars. (8), (9). Pub. L. 99–92 added par. (8) and re-

designated former par. (8) as (9). 

1984—Par. (8). Pub. L. 98–474 added par. (8). 

1973—Subsec. (7). Pub. L. 93–109 added subsec. (7). 

1970—Subsec. (3). Pub. L. 91–222 inserted provisions 

defining ‘‘State’’. 

EFFECTIVE DATE OF 1973 AMENDMENT 

Section 4 of Pub. L. 93–109 provided that: ‘‘The 

amendment made by this Act [amending this section 

and section 1335 of this title] shall become effective 

thirty days after the date of enactment [Sept. 21, 

1973].’’ 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–222 effective Jan. 1, 1970, 

except where otherwise specified, see section 3 of Pub. 

L. 91–222, set out in part as a note under section 1331 of 

this title. 

§ 1333. Labeling; requirements; conspicuous 
statement 

(a) Required warnings; packages; advertise-
ments; billboards 

(1) It shall be unlawful for any person to man-
ufacture, package, or import for sale or distribu-
tion within the United States any cigarettes the 
package of which fails to bear, in accordance 
with the requirements of this section, one of the 
following labels: 

SURGEON GENERAL’S WARNING: Smoking 
Causes Lung Cancer, Heart Disease, Emphy-
sema, And May Complicate Pregnancy. 
SURGEON GENERAL’S WARNING: Quitting 
Smoking Now Greatly Reduces Serious Risks 
to Your Health. 
SURGEON GENERAL’S WARNING: Smoking 
By Pregnant Women May Result in Fetal In-
jury, Premature Birth, And Low Birth Weight. 
SURGEON GENERAL’S WARNING: Cigarette 
Smoke Contains Carbon Monoxide. 

(2) It shall be unlawful for any manufacturer 
or importer of cigarettes to advertise or cause 
to be advertised (other than through the use of 
outdoor billboards) within the United States any 
cigarette unless the advertising bears, in accord-
ance with the requirements of this section, one 
of the following labels: 

SURGEON GENERAL’S WARNING: Smoking 
Causes Lung Cancer, Heart Disease, Emphy-
sema, And May Complicate Pregnancy. 
SURGEON GENERAL’S WARNING: Quitting 
Smoking Now Greatly Reduces Serious Risks 
to Your Health. 
SURGEON GENERAL’S WARNING: Smoking 
By Pregnant Women May Result in Fetal In-
jury, Premature Birth, And Low Birth Weight. 
SURGEON GENERAL’S WARNING: Cigarette 
Smoke Contains Carbon Monoxide. 

(3) It shall be unlawful for any manufacturer 
or importer of cigarettes to advertise or cause 
to be advertised within the United States 
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through the use of outdoor billboards any ciga-
rette unless the advertising bears, in accordance 
with the requirements of this section, one of the 
following labels: 

SURGEON GENERAL’S WARNING: Smoking 
Causes Lung Cancer, Heart Disease, And Em-
physema. 
SURGEON GENERAL’S WARNING: Quitting 
Smoking Now Greatly Reduces Serious Health 
Risks. 
SURGEON GENERAL’S WARNING: Pregnant 
Women Who Smoke Risk Fetal Injury And 
Premature Birth. 
SURGEON GENERAL’S WARNING: Cigarette 
Smoke Contains Carbon Monoxide. 

(b) Conspicuous statement; label statement for-
mat; outdoor billboard statement format 

(1) Each label statement required by para-
graph (1) of subsection (a) of this section shall 
be located in the place label statements were 
placed on cigarette packages as of October 12, 
1984. The phrase ‘‘Surgeon General’s Warning’’ 
shall appear in capital letters and the size of all 
other letters in the label shall be the same as 
the size of such letters as of October 12, 1984. All 
the letters in the label shall appear in conspicu-
ous and legible type in contrast by typography, 
layout, or color with all other printed material 
on the package. 

(2) The format of each label statement re-
quired by paragraph (2) of subsection (a) of this 
section shall be the format required for label 
statements in cigarette advertising as of Octo-
ber 12, 1984, except that the phrase ‘‘Surgeon 
General’s Warning’’ shall appear in capital let-
ters, the area of the rectangle enclosing the 
label shall be 50 per centum larger in size with 
a corresponding increase in the size of the type 
in the label, the width of the rule forming the 
border around the label shall be twice that in ef-
fect on October 12, 1984, and the label may be 
placed at a distance from the outer edge of the 
advertisement which is one-half the distance 
permitted on October 12, 1984. Each label state-
ment shall appear in conspicuous and legible 
type in contrast by typography, layout, or color 
with all other printed material in the advertise-
ment. 

(3) The format and type style of each label 
statement required by paragraph (3) of sub-
section (a) of this section shall be the format 
and type style required in outdoor billboard ad-
vertising as of October 12, 1984. Each such label 
statement shall be printed in capital letters of 
the height of the tallest letter in a label state-
ment on outdoor advertising of the same dimen-
sion on October 12, 1984. Each such label state-
ment shall be enclosed by a black border which 
is located within the perimeter of the format re-
quired in outdoor billboard advertising of the 
same dimension on October 12, 1984, and the 
width of which is twice the width of the vertical 
element of any letter in the label statement 
within the border. 

(c) Rotation of label statement; plan; submission 
to Federal Trade Commission 

(1) Except as provided in paragraph (2), the 
label statements specified in paragraphs (1), (2), 
and (3) of subsection (a) of this section shall be 
rotated by each manufacturer or importer of 

cigarettes quarterly in alternating sequence on 
packages of each brand of cigarettes manufac-
tured by the manufacturer or importer and in 
the advertisements for each such brand of ciga-
rettes in accordance with a plan submitted by 
the manufacturer or importer and approved by 
the Federal Trade Commission. The Federal 
Trade Commission shall approve a plan submit-
ted by a manufacturer or importer of cigarettes 
which will provide the rotation required by this 
subsection and which assures that all of the la-
bels required by paragraphs (1), (2), and (3) will 
be displayed by the manufacturer or importer at 
the same time. 

(2)(A) A manufacturer or importer of ciga-
rettes may apply to the Federal Trade Commis-
sion to have the label rotation described in sub-
paragraph (C) apply with respect to a brand 
style of cigarettes manufactured or imported by 
such manufacturer or importer if— 

(i) the number of cigarettes of such brand 
style sold in the fiscal year of the manufac-
turer or importer preceding the submission of 
the application is less than one-fourth of 1 per-
cent of all the cigarettes sold in the United 
States in such year, and 

(ii) more than one-half of the cigarettes 
manufactured or imported by such manufac-
turer or importer for sale in the United States 
are packaged into brand styles which meet the 
requirements of clause (i). 

If an application is approved by the Commission, 
the label rotation described in subparagraph (C) 
shall apply with respect to the applicant during 
the one-year period beginning on the date of the 
application approval. 

(B) An applicant under subparagraph (A) shall 
include in its application a plan under which the 
label statements specified in paragraph (1) of 
subsection (a) of this section will be rotated by 
the applicant manufacturer or importer in ac-
cordance with the label rotation described in 
subparagraph (C). 

(C) Under the label rotation which a manufac-
turer or importer with an approved application 
may put into effect each of the labels specified 
in paragraph (1) of subsection (a) of this section 
shall appear on the packages of each brand style 
of cigarettes with respect to which the applica-
tion was approved an equal number of times 
within the twelve-month period beginning on 
the date of the approval by the Commission of 
the application. 

(d) Application; distributors; retailers 

Subsection (a) of this section does not apply to 
a distributor or a retailer of cigarettes who does 
not manufacture, package, or import cigarettes 
for sale or distribution within the United States. 

(Pub. L. 89–92, § 4, July 27, 1965, 79 Stat. 283; Pub. 
L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 88; Pub. L. 
98–474, § 4(a), Oct. 12, 1984, 98 Stat. 2201; Pub. L. 
99–92, § 11[(a)], Aug. 16, 1985, 99 Stat. 402; Pub. L. 
99–117, § 11(d), Oct. 7, 1985, 99 Stat. 495.) 

AMENDMENTS 

1985—Subsec. (c). Pub. L. 99–92 designated existing 

provisions as par. (1), substituted ‘‘Except as provided 

in paragraph (2), the’’ for ‘‘The label’’, and added par. 

(2). 
Subsec. (c)(2)(A). Pub. L. 99–117 substituted ‘‘brand 

style’’ for ‘‘brand’’ in provisions preceding cl. (i). 
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1984—Pub. L. 98–474 amended section generally, des-

ignating existing provisions as subsec. (a), expanding 

choice of warnings to be placed on cigarette packaging 

and further expanding scope of places that must con-

tain warnings to include advertisements and outdoor 

billboards, and adding subsecs. (b) to (d). 
1970—Pub. L. 91–222 substituted ‘‘Warning: The Sur-

geon General Has Determined That Cigarette Smoking 

Is Dangerous to Your Health’’ for ‘‘Caution: Cigarette 

Smoking May Be Hazardous to Your Health.’’ 

EFFECTIVE DATE OF 1985 AMENDMENT 

Section 11(c) of Pub. L. 99–92 provided that: 
‘‘(1) The amendments made by subsection (a) [prob-

ably refers to undesignated par. preceding subsec. (b), 

amending this section] shall take effect October 12, 

1985, except that— 
‘‘(A) on and after the date of the enactment of this 

Act [Aug. 16, 1985] a manufacturer or importer of 

cigarettes may apply to the Federal Trade Commis-

sion to have the label rotation specified in section 

4(c)(2) of the Federal Cigarette Labeling and Adver-

tising Act [subsec. (c)(2) of this section], as amended 

by subsection (a), apply to its brand styles of ciga-

rettes and the Commission may take action on such 

an application, and 
‘‘(B) a manufacturer or importer of cigarettes may 

elect to have the amendments apply at an earlier 

date or dates selected by the manufacturer or im-

porter. 
‘‘(2) The Federal Trade Commission may, upon appli-

cation of a manufacturer or importer of cigarettes with 

an approved application under section 4(c)(2) of the 

Federal Cigarette Labeling and Advertising Act [sub-

sec. (c)(2) of this section], as amended by subsection (a), 

extend the effective date specified in paragraph (1) to 

January 11, 1986. The Commission may approve an ap-

plication for such an extension only if the Commission 

determines that the effective date specified in such 

paragraph (1) would cause unreasonable economic hard-

ship to the applicant. Section 4 of the Federal Cigarette 

Labeling and Advertising Act [this section], as in effect 

before October 12, 1985, shall apply with respect to a 

manufacturer or importer with an application approved 

under this paragraph.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 4(b) of Pub. L. 98–474 provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] shall take effect upon the expiration of a one-year 

period beginning on the date of the enactment of this 

Act [Oct. 12, 1984].’’ 

EFFECTIVE DATE OF 1970 AMENDMENT 

Section 3 of Pub. L. 91–222 provided in part that: 

‘‘Section 4 of the amendment made by this Act [amend-

ing this section] shall take effect on the first day of the 

seventh calendar month which begins after the date of 

the enactment of this Act [Apr. 1, 1970].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1334, 1336 of this 

title; title 19 section 1681a. 

§ 1334. Preemption 

(a) Additional statements 

No statement relating to smoking and health, 
other than the statement required by section 
1333 of this title, shall be required on any ciga-
rette package. 

(b) State regulations 

No requirement or prohibition based on smok-
ing and health shall be imposed under State law 
with respect to the advertising or promotion of 
any cigarettes the packages of which are labeled 
in conformity with the provisions of this chap-
ter. 

(Pub. L. 89–92, § 5, July 27, 1965, 79 Stat. 283; Pub. 
L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 88.) 

AMENDMENTS 

1970—Subsec. (b). Pub. L. 91–222 substituted provision 

that no requirement or prohibition based on smoking 

and health should be imposed under State law with re-

spect to the advertising or promotion of any cigarettes 

which packages are labeled in conformity with the pro-

visions of this chapter for provision that no statement 

relating to smoking and health should be required in 

the advertising of any cigarettes which packages are 

labeled in conformity with the provisions of this chap-

ter. 
Subsecs. (c), (d). Pub. L. 91–222 struck out subsecs. (c) 

and (d) relating to the authority of the Federal Trade 

Commission with respect to unfair or deceptive adver-

tising acts or practices, and reports to Congress by the 

Secretary of Health, Education, and Welfare and the 

Federal Trade Commission. See sections 1336 and 1337 of 

this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Section 3 of Pub. L. 91–222 provided in part that: 

‘‘Section 5 of the amendment made by this Act [amend-

ing this section] shall take effect as of July 1, 1969.’’ 

§ 1335. Unlawful advertisements on medium of 
electronic communication 

After January 1, 1971, it shall be unlawful to 
advertise cigarettes and little cigars on any me-
dium of electronic communication subject to 
the jurisdiction of the Federal Communications 
Commission. 

(Pub. L. 89–92, § 6, July 27, 1965, 79 Stat. 283; Pub. 
L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 89; Pub. L. 
93–109, § 3, Sept. 21, 1973, 87 Stat. 352.) 

AMENDMENTS 

1973—Pub. L. 93–109 extended prohibition against ad-

vertisements to little cigars. 
1970—Pub. L. 91–222 substituted provision that after 

January 1, 1971, it shall be unlawful to advertise ciga-

rettes on any medium of electronic communication 

subject to the jurisdiction of the Federal Communica-

tions Commission, for provision that a violation of this 

chapter should constitute misdemeanor and be punish-

able by fine. See, now, section 1338 of this title. 

EFFECTIVE DATE OF 1973 AMENDMENT 

Amendment by Pub. L. 93–109 effective thirty days 

after Sept. 21, 1973, see section 4 of Pub. L. 93–109, set 

out as a note under section 1332 of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–222 effective Jan. 1, 1970, 

except where otherwise specified, see section 3 of Pub. 

L. 91–222, set out in part as a note under section 1331 of 

this title. 

§ 1335a. List of cigarette ingredients; annual sub-
mission to Secretary; transmittal to Con-
gress; confidentiality 

(a) Each person who manufactures, packages, 
or imports cigarettes shall annually provide the 
Secretary with a list of the ingredients added to 
tobacco in the manufacture of cigarettes which 
does not identify the company which uses the 
ingredients or the brand of cigarettes which con-
tain the ingredients. A person or group of per-
sons required to provide a list by this subsection 
may designate an individual or entity to provide 
the list required by this subsection. 

(b)(1) At such times as the Secretary considers 
appropriate, the Secretary shall transmit to the 
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1 So in original. Probably should be ‘‘judgment’’. 

Congress a report, based on the information pro-
vided under subsection (a) of this section, re-
specting— 

(A) a summary of research activities and 
proposed research activities on the health ef-
fects of ingredients added to tobacco in the 
manufacture of cigarettes and the findings of 
such research; 

(B) information pertaining to any such in-
gredient which in the judgement 1 of the Sec-
retary poses a health risk to cigarette smok-
ers; and 

(C) any other information which the Sec-
retary determines to be in the public interest. 

(2)(A) Any information provided to the Sec-
retary under subsection (a) of this section shall 
be treated as trade secret or confidential infor-
mation subject to section 552(b)(4) of title 5 and 
section 1905 of title 18 and shall not be revealed, 
except as provided in paragraph (1), to any per-
son other than those authorized by the Sec-
retary in carrying out their official duties under 
this section. 

(B) Subparagraph (A) does not authorize the 
withholding of a list provided under subsection 
(a) of this section from any duly authorized sub-
committee or committee of the Congress. If a 
subcommittee or committee of the Congress re-
quests the Secretary to provide it such a list, 
the Secretary shall make the list available to 
the subcommittee or committee and shall, at 
the same time, notify in writing the person who 
provided the list of such request. 

(C) The Secretary shall establish written pro-
cedures to assure the confidentiality of informa-
tion provided under subsection (a) of this sec-
tion. Such procedures shall include the designa-
tion of a duly authorized agent to serve as cus-
todian of such information. The agent— 

(i) shall take physical possession of the in-
formation and, when not in use by a person au-
thorized to have access to such information, 
shall store it in a locked cabinet or file, and 

(ii) shall maintain a complete record of any 
person who inspects or uses the information. 

Such procedures shall require that any person 
permitted access to the information shall be in-
structed in writing not to disclose the informa-
tion to anyone who is not entitled to have ac-
cess to the information. 

(Pub. L. 89–92, § 7, as added Pub. L. 98–474, § 5(a), 
Oct. 12, 1984, 98 Stat. 2203.) 

PRIOR PROVISIONS 

A prior section 7 of Pub. L. 89–92 was renumbered sec-

tion 8 and is classified to section 1336 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 5(b) of Pub. L. 98–474 provided that: ‘‘Section 

7 of the Federal Cigarette Labeling and Advertising Act 

[this section] added by subsection (a) shall take effect 

upon the expiration of the one-year period beginning on 

the date of the enactment of this Act [Oct. 12, 1984].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 19 section 1681a. 

§ 1336. Authority of Federal Trade Commission; 
unfair or deceptive acts or practices 

Nothing in this chapter (other than the re-
quirements of section 1333 of this title) shall be 
construed to limit, restrict, expand, or other-
wise affect the authority of the Federal Trade 
Commission with respect to unfair or deceptive 
acts or practices in the advertising of cigarettes. 

(Pub. L. 89–92, § 8, formerly § 7, July 27, 1965, 79 
Stat. 283; Pub. L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 
89; renumbered § 8 and amended Pub. L. 98–474, 
§§ 5(a), 6(c), Oct. 12, 1984, 98 Stat. 2203, 2204; Pub. 
L. 99–92, § 12, Aug. 16, 1985, 99 Stat. 404.) 

PRIOR PROVISIONS 

A prior section 8 of Pub. L. 89–92 was renumbered sec-

tion 9, classified to section 1337 of this title, and subse-

quently omitted from the Code. 

AMENDMENTS 

1985—Pub. L. 99–92 struck out ‘‘(b)’’ after ‘‘1333’’. 
1984—Pub. L. 98–474 amended section generally, strik-

ing out subsecs. (a) and (c) which dealt with the author-

ity of the Federal Trade Commission with respect to its 

pending trade regulation rule proceeding relating to 

cigarette advertising and its authority to issue trade 

regulation rules or to require an affirmative statement 

in any cigarette advertisement, which left the provi-

sions of former subsec. (b) to constitute this section. 
1970—Pub. L. 91–222 substituted provisions concerning 

the action of the Federal Trade Commission with re-

spect to its pending trade regulation rule proceeding 

relating to cigarette advertising, the Commission’s au-

thority with respect to unfair or deceptive cigarette ad-

vertising acts or practices, and its authority to issue 

trade regulation rules or to require an affirmative 

statement in any cigarette advertisement, for provi-

sions investing the several district courts with jurisdic-

tion, for cause shown, to prevent and restrain viola-

tions of this chapter upon proper application. See sec-

tion 1339 of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–222 effective Jan. 1, 1970, 

except where otherwise specified, see section 3 of Pub. 

L. 91–222, set out in part as a note under section 1331 of 

this title. 

§ 1337. Omitted 

CODIFICATION 

Section, Pub. L. 89–92, § 9, formerly § 8, July 27, 1965, 

79 Stat. 283; Pub. L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 89; 

renumbered § 9 and amended Pub. L. 98–474, §§ 5(a), 6(d), 

Oct. 12, 1984, 98 Stat. 2203, 2205, which required the Sec-

retary of Health and Human Services to transmit an 

annual report to Congress concerning health conse-

quences of smoking and recommendations for legisla-

tion, and which required the Federal Trade Commission 

to transmit an annual report to Congress concerning 

practices and methods of cigarette advertising and pro-

motion and recommendations for legislation, termi-

nated, effective May 15, 2000, pursuant to section 3003 of 

Pub. L. 104–66, as amended, set out as a note under sec-

tion 1113 of Title 31, Money and Finance. See, also, 

pages 95 and 172 of House Document No. 103–7. 
A prior section 9 of Pub. L. 89–92 was renumbered sec-

tion 10 and is classified to section 1338 of this title. 

§ 1338. Criminal penalty 

Any person who violates the provisions of this 
chapter shall be guilty of a misdemeanor and 
shall on conviction thereof be subject to a fine 
of not more than $10,000. 

(Pub. L. 89–92, § 10, formerly § 9, July 27, 1965, 79 
Stat. 284; Pub. L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 
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89; renumbered § 10, Pub. L. 98–474, § 5(a), Oct. 12, 
1984, 98 Stat. 2203.) 

PRIOR PROVISIONS 

A prior section 10 of Pub. L. 89–92 was renumbered 

section 11 and is classified to section 1339 of this title. 

AMENDMENTS 

1970—Pub. L. 91–222 substituted provisions that viola-

tors shall be guilty of a misdemeanor and subject to 

fine, for provision that if any part of this chapter be 

held invalid, other provisions thereof shall not be af-

fected. See Separability note set out under section 1331 

of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–222 effective Jan. 1, 1970, 

except where otherwise specified, see section 3 of Pub. 

L. 91–222, set out in part as a note under section 1331 of 

this title. 

§ 1339. Injunction proceedings 

The several district courts of the United 
States are invested with jurisdiction, for cause 
shown, to prevent and restrain violations of this 
chapter upon the application of the Attorney 
General of the United States acting through the 
several United States attorneys in their several 
districts. 

(Pub. L. 89–92, § 11, formerly § 10, July 27, 1965, 79 
Stat. 284; Pub. L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 
89; renumbered § 11, Pub. L. 98–474, § 5(a), Oct. 12, 
1984, 98 Stat. 2203.) 

PRIOR PROVISIONS 

Two prior sections 11 of Pub. L. 89–92 were renum-

bered section 12 by section 5(a) of Pub. L. 98–474 and are 

classified to section 1340 of this title and as an Effec-

tive Date note under section 1331 of this title. 

AMENDMENTS 

1970—Pub. L. 91–222 substituted provision that the 

several district courts are invested with jurisdiction in 

injunction proceedings, for provisions that regulation 

of advertising terminate on July 1, 1969, but that such 

termination shall not be construed as limiting, expand-

ing or otherwise affecting such jurisdiction which Fed-

eral Trade Commission or other federal agencies had 

prior to July 27, 1965. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–222 effective Jan. 1, 1970, 

except where otherwise specified, see section 3 of Pub. 

L. 91–222, set out in part as a note under section 1331 of 

this title. 

§ 1340. Cigarettes for export 

Packages of cigarettes manufactured, im-
ported, or packaged (1) for export from the 
United States or (2) for delivery to a vessel or 
aircraft, as supplies, for consumption beyond 
the jurisdiction of the internal revenue laws of 
the United States shall be exempt from the re-
quirements of this chapter, but such exemptions 
shall not apply to cigarettes manufactured, im-
ported, or packaged for sale or distribution to 
members or units of the Armed Forces of the 
United States located outside of the United 
States. 

(Pub. L. 89–92, § 12, formerly § 11, as added Pub. 
L. 91–222, § 2, Apr. 1, 1970, 84 Stat. 89; renumbered 
§ 12, Pub. L. 98–474, § 5(a), Oct. 12, 1984, 98 Stat. 
2203.) 

CODIFICATION 

Another section 12 of Pub. L. 89–92, July 27, 1965, 79 

Stat. 284, is set out as an Effective Date note under sec-

tion 1331 of this title. 

PRIOR PROVISIONS 

A prior section 12 of Pub. L. 89–92 was renumbered 

section 13 and is set out as a Separability note under 

section 1331 of this title. 

EFFECTIVE DATE 

Section effective Jan. 1, 1970, see section 3 of Pub. L. 

91–222, set out in part as a note under section 1331 of 

this title. 

§ 1341. Smoking, research, education and infor-
mation 

(a) Establishment of program; Secretary; func-
tions 

The Secretary of Health and Human Services 
(hereinafter in this section referred to as the 
‘‘Secretary’’) shall establish and carry out a pro-
gram to inform the public of any dangers to 
human health presented by cigarette smoking. 
In carrying out such program, the Secretary 
shall— 

(1) conduct and support research on the ef-
fect of cigarette smoking on human health 
and develop materials for informing the public 
of such effect; 

(2) coordinate all research and educational 
programs and other activities within the De-
partment of Health and Human Services (here-
inafter in this section referred to as the ‘‘De-
partment’’) which relate to the effect of ciga-
rette smoking on human health and coordi-
nate, through the Interagency Committee on 
Smoking and Health (established under sub-
section (b) of this section), such activities 
with similar activities of other Federal agen-
cies and of private agencies; 

(3) establish and maintain a liaison with ap-
propriate private entities, other Federal agen-
cies, and State and local public agencies re-
specting activities relating to the effect of cig-
arette smoking on human health; 

(4) collect, analyze, and disseminate 
(through publications, bibliographies, and 
otherwise) information, studies, and other 
data relating to the effect of cigarette smok-
ing on human health, and develop standards, 
criteria, and methodologies for improved in-
formation programs related to smoking and 
health; 

(5) compile and make available information 
on State and local laws relating to the use and 
consumption of cigarettes; and 

(6) undertake any other additional informa-
tion and research activities which the Sec-
retary determines necessary and appropriate 
to carry out this section. 

(b) Interagency Committee on Smoking and 
Health; composition; chairman; compensa-
tion; staffing and other assistance 

(1) To carry out the activities described in 
paragraphs (2) and (3) of subsection (a) of this 
section there is established an Interagency Com-
mittee on Smoking and Health. The Committee 
shall be composed of— 

(A) members appointed by the Secretary 
from appropriate institutes and agencies of 
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1 So in original. Probably should be ‘‘subsistence,’’. 

the Department, which may include the Na-
tional Cancer Institute, the National Heart, 
Lung, and Blood Institute, the National Insti-
tute of Child Health and Human Development, 
the National Institute on Drug Abuse, the 
Health Resources and Services Administra-
tion, and the Centers for Disease Control and 
Prevention; 

(B) at least one member appointed from the 
Federal Trade Commission, the Department of 
Education, the Department of Labor, and any 
other Federal agency designated by the Sec-
retary, the appointment of whom shall be 
made by the head of the entity from which the 
member is appointed; and 

(C) five members appointed by the Secretary 
from physicians and scientists who represent 
private entities involved in informing the pub-
lic about the health effects of smoking. 

The Secretary shall designate the chairman of 
the Committee. 

(2) While away from their homes or regular 
places of business in the performance of services 
for the Committee, members of the Committee 
shall be allowed travel expenses, including per 
diem in lieu of subsistance,1 in the manner pro-
vided by sections 5702 and 5703 of title 5. 

(3) The Secretary shall make available to the 
Committee such staff, information, and other 
assistance as it may require to carry out its ac-
tivities effectively. 

(c) Report to Congress; contents 

The Secretary shall transmit a report to Con-
gress not later than January 1, 1986, and bienni-
ally thereafter which shall contain— 

(1) an overview and assessment of Federal 
activities undertaken to inform the public of 
the health consequences of smoking and the 
extent of public knowledge of such conse-
quences, 

(2) a description of the Secretary’s and Com-
mittee’s activities under subsection (a) of this 
section, 

(3) information regarding the activities of 
the private sector taken in response to the ef-
fects of smoking on health, and 

(4) such recommendations as the Secretary 
may consider appropriate. 

(Pub. L. 98–474, § 3, Oct. 12, 1984, 98 Stat. 2200; 
Pub. L. 99–92, § 13, Aug. 16, 1985, 99 Stat. 404; Pub. 
L. 102–531, title III, § 312(a), Oct. 27, 1992, 106 Stat. 
3504.) 

CODIFICATION 

Section was enacted as part of the Comprehensive 

Smoking Education Act, and not as part of the Federal 

Cigarette Labeling and Advertising Act which com-

prises this chapter. 

AMENDMENTS 

1992—Subsec. (b)(1)(A), Pub. L. 102–531 substituted 

‘‘Centers for Disease Control and Prevention’’ for ‘‘Cen-

ters for Disease Control’’. 
1985—Subsec. (c). Pub. L. 99–92 substituted ‘‘1986’’ for 

‘‘1985’’. 

CHAPTER 37—STATE TECHNICAL SERVICES 

Sec. 

1351. Declaration of purpose. 

Sec. 

1352. Definitions. 

1353. Selection of designated agency. 

1354. Five-year plan; annual technical services pro-

gram. 

1355. Conditions precedent to acceptance of plans 

and programs for review and approval by 

Secretary. 

1356. Review and approval of plans and programs 

by Secretary. 

1357. Interstate cooperation in administration and 

coordination of plans and programs. 

1358. Consent of Congress for interstate compacts; 

reservation of right to alter, amend, or re-

peal. 

1359. Advisory councils for technical services; ap-

pointment; functions; compensation and ex-

penses. 

1360. Appropriations and payments. 

(a) Authorization of appropriations. 

(b) Authorization of annual payments; 

maximum amounts. 

(c) Payments for programs of special 

merit or additional programs. 

(d) Expenses of administration. 

(e) Limitations on payments. 

1361. Reference services to assist designated agen-

cies to obtain information outside State. 

1362. Rules and regulations. 

1363. Prohibition against control over educational 

institutions; functions or responsibilities of 

other departments not affected. 

(a) Control of educational institutions. 

(b) Functions of other agencies. 

1364. Annual report by designated agencies to Sec-

retary; reports by Secretary to President 

and Congress. 

(a) Agency reports. 

(b) Reports of Secretary of Commerce. 

1365. Public committee; appointment; functions; 

report. 

1366. Termination of payments for noncompliance 

with law or diversion of funds. 

1367. Repayments. 

1368. Records. 

(a) Grant recipients. 

(b) Access to records of recipients. 

§ 1351. Declaration of purpose 

Congress finds that wider diffusion and more 
effective application of science and technology 
in business, commerce, and industry are essen-
tial to the growth of the economy, to higher lev-
els of employment, and to the competitive posi-
tion of United States products in world markets. 
The Congress also finds that the benefits of fed-
erally financed research, as well as other re-
search, must be placed more effectively in the 
hands of American business, commerce, and in-
dustrial establishments. The Congress further 
finds that the several States through coopera-
tion with universities, communities, and indus-
tries can contribute significantly to these pur-
poses by providing technical services designed to 
encourage a more effective application of 
science and technology to both new and estab-
lished business, commerce, and industrial estab-
lishments. The Congress, therefore, declares 
that the purpose of this chapter is to provide a 
national program of incentives and support for 
the several States individually and in coopera-
tion with each other in their establishing and 
maintaining State and interstate technical serv-
ice programs designed to achieve these ends. 

(Pub. L. 89–182, § 1, Sept. 14, 1965, 79 Stat. 679.) 
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SHORT TITLE 

Section 19 of Pub. L. 89–182 provided that: ‘‘This Act 

[this chapter] may be cited as the ‘State Technical 

Services Act of 1965’.’’ 

§ 1352. Definitions 

For the purposes of this chapter— 
(a) ‘‘Technical services’’ means activities or 

programs designed to enable businesses, com-
merce, and industrial establishments to acquire 
and use scientific and engineering information 
more effectively through such means as— 

(1) preparing and disseminating technical re-
ports, abstracts, computer tapes, microfilm, 
reviews, and similar scientific or engineering 
information, including the establishment of 
State or interstate technical information cen-
ters for this purpose; 

(2) providing a reference service to identify 
sources of engineering and other scientific ex-
pertise; and 

(3) sponsoring industrial workshops, semi-
nars, training programs, extension courses, 
demonstrations, and field visits designed to 
encourage the more effective application of 
scientific and engineering information. 

(b) ‘‘Designated agency’’ means the institution 
or agency which has been designated as adminis-
trator of the program for any State or States 
under section 1353 or 1357 of this title. 

(c) ‘‘Qualified institution’’ means (1) an insti-
tution of higher learning with a program leading 
to a degree in science, engineering, or business 
administration which is accredited by a nation-
ally recognized accrediting agency or associa-
tion to be listed by the Secretary of Education, 
or such an institution which is listed separately 
after evaluation by the Secretary of Education 
pursuant to this subsection; or (2) a State agen-
cy or a private, nonprofit institution which 
meets criteria of competence established by the 
Secretary of Commerce and published in the 
Federal Register. For the purpose of this sub-
section the Secretary of Education shall publish 
a list of nationally recognized accrediting agen-
cies or associations which he determines to be 
reliable authority as to the quality of science, 
engineering, or business education or training 
offered. When the Secretary of Education deter-
mines that there is no nationally recognized ac-
crediting agency or association qualified to ac-
credit such programs he shall publish a list of 
institutions he finds qualified after prior evalua-
tion by an advisory committee, composed of per-
sons he determines to be specially qualified to 
evaluate the training provided under such pro-
grams. 

(d) ‘‘Participating institution’’ means each 
qualified institution in a State, which partici-
pates in the administration or execution of the 
State technical services program as provided by 
this chapter. 

(e) ‘‘Secretary’’ means the Secretary of Com-
merce. 

(f) ‘‘State’’ means one of the States of the 
United States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam or the 
Virgin Islands. 

(g) ‘‘Governor’’, in the case of the District of 
Columbia, means the Board of Commissioners of 
the District of Columbia. 

(Pub. L. 89–182, § 2, Sept. 14, 1965, 79 Stat. 679; 
Pub. L. 89–771, Nov. 6, 1966, 80 Stat. 1322; Pub. L. 
96–88, title III, § 301(a)(1), title V, § 507, Oct. 17, 
1979, 93 Stat. 677, 692.) 

AMENDMENTS 

1966—Subsec. (f). Pub. L. 89–771 included Guam within 

definition of ‘‘State’’. 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Education’’ substituted for ‘‘United 

States Commissioner of Education’’ and ‘‘Commis-

sioner’’ in subsec. (c) pursuant to sections 301(a)(1) and 

507 of Pub. L. 96–88, which are classified to sections 

3441(a)(1) and 3507 of Title 20, Education, and which 

transferred all functions of Commissioner of Education 

to Secretary of Education. 
Except as otherwise provided in Reorg. Plan No. 3 of 

1967, eff. Aug. 11, 1967 (in part), 32 F.R. 11669, 81 Stat. 

948, functions of Board of Commissioners of District of 

Columbia transferred to Commissioner of District of 

Columbia by section 401 of Reorg. Plan No. 3 of 1967. Of-

fice of Commissioner of District of Columbia, as estab-

lished by Reorg. Plan No. 3 of 1967, abolished as of noon 

Jan. 2, 1975, by Pub. L. 93–198, title VII, § 711, Dec. 24, 

1973, 87 Stat. 818, and replaced by office of Mayor of Dis-

trict of Columbia by section 421 of Pub. L. 93–198. 

§ 1353. Selection of designated agency 

The Governor of any State which wishes to re-
ceive Federal payments under this chapter in 
support of its existing or planned technical serv-
ices program shall designate, under appropriate 
State laws and regulations, an institution or 
agency to administer and coordinate that pro-
gram and to prepare and submit a plan and pro-
grams to the Secretary of Commerce for ap-
proval under this chapter. 

(Pub. L. 89–182, § 3, Sept. 14, 1965, 79 Stat. 680.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1352 of this title. 

§ 1354. Five-year plan; annual technical services 
program 

The designated agency shall prepare and sub-
mit to the Secretary in accordance with such 
regulations as he may publish— 

(a) A five-year plan which may be revised 
annually and which shall: (1) outline the tech-
nological and economic conditions of the 
State, taking into account its region, busi-
ness, commerce, and its industrial potential 
and identify the major regional and industrial 
problems; (2) identify the general approaches 
and methods to be used in the solution of 
these problems and outline the means for 
measuring the impact of such assistance on 
the State or regional economy; and (3) explain 
the methods to be used in administering and 
coordinating the technical services program. 

(b) An annual technical services program 
which shall (1) identify specific methods, 
which may include contracts, for accomplish-
ing particular goals and outline the likely im-
pact of these methods in terms of the five-year 
plan; (2) contain a detailed budget, together 
with procedures for adequate fiscal control, 
fund accounting, and auditing, to assure prop-
er disbursement for funds paid to the State 
under this chapter; and (3) indicate the spe-
cific responsibilities assigned to each partici-
pating institution in the State. 
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(Pub. L. 89–182, § 4, Sept. 14, 1965, 79 Stat. 680.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1356, 1357, 1359 

of this title. 

§ 1355. Conditions precedent to acceptance of 
plans and programs for review and approval 
by Secretary 

The Secretary shall not accept the five-year 
plan of a State for review and approval under 
this chapter unless the Governor of the State or 
his designee determines and certifies that the 
plan is consistent with State policies and objec-
tives; and the Secretary shall not accept an an-
nual technical services program for review and 
approval under this chapter unless the des-
ignated agency has, as certified thereto by the 
Governor or his designee— 

(a) invited all qualified institutions in the 
State to submit proposals for providing tech-
nical services under the chapter; 

(b) coordinated its programs with other 
States and with other publicly supported ac-
tivities within the State, as appropriate; 

(c) established adequate rules to insure that 
no officer or employee of the State, the des-
ignated agency, or any participating institu-
tion, shall receive compensation for technical 
services he performs, for which funds are pro-
vided under this chapter, from sources other 
than his employer, and shall not otherwise 
maintain any private interest in conflict with 
his public responsibility; 

(d) determined that matching funds will be 
available from State or other non-Federal 
sources; 

(e) determined that such technical services 
program does not provide a service which on 
the date of such certification is economically 
and readily available in such State from pri-
vate technical services, professional consult-
ants, or private institutions; 

(f) planned no services specially related to a 
particular firm or company, public work, or 
other capital project except insofar as the 
services are of general concern to the industry 
and commerce of the community, State, or re-
gion; 

(g) provided for making public all reports 
prepared in the course of furnishing technical 
services supported under this chapter or for 
making them available at cost to any person 
on request. 

(Pub. L. 89–182, § 5, Sept. 14, 1965, 79 Stat. 681.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1356, 1357 of this 

title. 

§ 1356. Review and approval of plans and pro-
grams by Secretary 

The Secretary shall review the five-year plan 
and each annual program submitted by a des-
ignated agency under section 1354 or 1357 of this 
title, and shall approve only those which (1) bear 
the certification required by the Governor or his 
designee under section 1355 of this title; (2) com-
ply with regulations and meet criteria that the 
Secretary shall promulgate and publish in the 

Federal Register; and (3) otherwise accomplish 
the purpose of this chapter. 

(Pub. L. 89–182, § 6, Sept. 14, 1965, 79 Stat. 681.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1357 of this title. 

§ 1357. Interstate cooperation in administration 
and coordination of plans and programs 

Two or more States may cooperate in admin-
istering and coordinating their plans and pro-
grams supported under this chapter, in which 
event all or part of the sums authorized and pay-
able under section 1360 of this title to all of the 
cooperating States may be paid to the des-
ignated agency, participating institutions, or 
persons authorized to receive them under the 
terms of the agreement between the cooperating 
States. When the cooperative agreement des-
ignates an interstate agency to act on behalf of 
all of the cooperating States, it shall submit to 
the Secretary for review and approval under sec-
tion 1356 of this title an interstate five-year plan 
and an annual interstate technical services pro-
gram which, as nearly as practicable, shall meet 
the requirements of sections 1354 and 1355 of this 
title. 

(Pub. L. 89–182, § 7, Sept. 14, 1965, 79 Stat. 681.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1352, 1356, 1358, 

1360 of this title. 

§ 1358. Consent of Congress for interstate com-
pacts; reservation of right to alter, amend, or 
repeal 

(a) The consent of the Congress is given to any 
two or more States to enter into agreement or 
compacts, not in conflict with any law of the 
United States, for cooperative efforts and mu-
tual assistance and in designating agencies, 
under section 1357 of this title, for accomplish-
ing the purposes of this chapter. 

(b) The right to alter, amend, or repeal this 
section, or consent granted by this section, is 
expressly reserved. 

(Pub. L. 89–182, § 8, Sept. 14, 1965, 79 Stat. 682.) 

§ 1359. Advisory councils for technical services; 
appointment; functions; compensation and 
expenses 

Each designated agency shall appoint an advi-
sory council for technical services, the members 
of which shall represent broad community inter-
ests and shall be qualified to evaluate programs 
submitted under section 1354 of this title. The 
advisory council shall review each annual pro-
gram, evaluate its relation to the purposes of 
this chapter, and report its findings to the des-
ignated agency and the Governor or his des-
ignee. Each report of each advisory council shall 
be available to the Secretary on request. Mem-
bers of any such advisory council shall not be 
compensated for serving as such, but may be re-
imbursed for necessary expenses incurred by 
them in connection with attending meetings of 
any advisory council of which they are mem-
bers. 

(Pub. L. 89–182, § 9, Sept. 14, 1965, 79 Stat. 682.) 
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TERMINATION OF ADVISORY COUNCILS 

Advisory councils in existence on Jan. 5, 1973, to ter-

minate not later than the expiration of the 2-year pe-

riod following Jan. 5, 1973, unless, in the case of a coun-

cil established by the President or an officer of the 

Federal Government, such council is renewed by appro-

priate action prior to the expiration of such 2-year pe-

riod, or in the case of a council established by the Con-

gress, its duration is otherwise provided by law. See 

sections 3(2) and 14 of Pub. L. 92–463, Oct. 6, 1972, 86 

Stat. 770, 776, set out in the Appendix to Title 5, Gov-

ernment Organization and Employees. 

§ 1360. Appropriations and payments 

(a) Authorization of appropriations 

There are authorized to be appropriated for 
the purposes of this chapter, $10,000,000 for the 
fiscal year ending June 30, 1966; $20,000,000 for 
the fiscal year ending June 30, 1967; $30,000,000 
for the fiscal year ending June 30, 1968; $6,600,000 
for the fiscal year ending June 30, 1969; 
$10,000,000 for the fiscal year ending June 30, 
1970; $10,000,000 for the fiscal year ending June 
30, 1971. 

(b) Authorization of annual payments; maximum 
amounts 

From these amounts, the Secretary is author-
ized to make an annual payment to each des-
ignated agency, participating institution, or 
person authorized to receive payments in sup-
port of each approved technical services pro-
gram. Maximum amounts which may be paid to 
the States under this subsection shall be fixed in 
accordance with regulations which the Sec-
retary shall promulgate and publish in the Fed-
eral Register from time to time, considering (1) 
population according to the last decennial cen-
sus; (2) business, commercial, industrial and eco-
nomic development and productive efficiency; 
and (3) technical resources. 

(c) Payments for programs of special merit or ad-
ditional programs 

The Secretary may reserve an amount equal 
to not more than 20 per centum of the total 
amount appropriated for each year under this 
section and is authorized to make payments 
from such amount to any designated agency or 
participating institution for technical services 
programs which he determines have special 
merit or to any qualified institution for addi-
tional programs which he determines are nec-
essary to accomplish the purposes of this chap-
ter, under criteria and regulations that he shall 
promulgate and publish in the Federal Register. 

(d) Expenses of administration 

An amount equal to not more than 5 per cen-
tum of the total amount appropriated each year 
under this section shall be available to the Sec-
retary for the direct expenses of administering 
this chapter. 

(e) Limitations on payments 

(1) No amount paid for any technical services 
program under subsection (b) or (c) of this sec-
tion shall exceed the amount of non-Federal 
funds expended to carry out such program: Pro-

vided, That the Secretary may pay an amount 
not to exceed $25,000 a year for each of the first 
three fiscal years to each designated agency, 
other than a designated agency under section 

1357 of this title, to assist in the preparation of 
the five-year plan and the initial annual tech-
nical services programs, without regard to any 
of the preceding requirements of this section. 

(2) No funds appropriated pursuant to the pro-
visions of this section shall be paid to any des-
ignated agency, participating institution, or 
person on account of any such agency or institu-
tion, to carry out any technical services activ-
ity or program in any State if such activity or 
program duplicates any activity or program 
readily available in such State from Federal or 
State agencies, including publicly supported in-
stitutions of higher learning in such State. 

(Pub. L. 89–182, § 10, Sept. 14, 1965, 79 Stat. 682; 
Pub. L. 90–422, July 24, 1968, 82 Stat. 423.) 

AMENDMENTS 

1968—Subsec. (a). Pub. L. 90–422 authorized appropria-

tion of $6,600,000 for fiscal year ending June 30, 1969, 

$10,000,000 for fiscal year ending June 30, 1970, and 

$10,000,000 for fiscal year ending June 30, 1971. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1357 of this title. 

§ 1361. Reference services to assist designated 
agencies to obtain information outside State 

The Secretary is authorized and directed to 
aid designated agencies in carrying out their 
technical services programs by providing ref-
erence services which a designated agency may 
use to obtain scientific, technical, and engineer-
ing information from sources outside the State 
or States which it serves, for the purposes of 
this chapter. 

(Pub. L. 89–182, § 11, Sept. 14, 1965, 79 Stat. 683.) 

§ 1362. Rules and regulations 

The Secretary is authorized to establish such 
policies, standards, criteria, and procedures and 
to prescribe such rules and regulations as he 
may deem necessary or appropriate for the ad-
ministration of this chapter. 

(Pub. L. 89–182, § 12, Sept. 14, 1965, 79 Stat. 683.) 

§ 1363. Prohibition against control over edu-
cational institutions; functions or respon-
sibilities of other departments not affected 

(a) Control of educational institutions 

Nothing contained in this chapter shall be 
construed as authorizing a department, agency, 
officer, or employee of the United States to ex-
ercise any direction, supervision, or control 
over, or impose any requirements or conditions 
with respect to the personnel, curriculum, meth-
ods of instruction, or administration of any edu-
cational institution. 

(b) Functions of other agencies 

Nothing contained in this chapter shall be 
deemed to affect the functions or responsibil-
ities under law of any other department or agen-
cy of the United States. 

(Pub. L. 89–182, § 13, Sept. 14, 1965, 79 Stat. 683.) 
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§ 1364. Annual report by designated agencies to 
Secretary; reports by Secretary to President 
and Congress 

(a) Agency reports 

Each designated agency shall make an annual 
report to the Secretary on or before the first day 
of September of each year on the work accom-
plished under the technical services program 
and the status of current services, together with 
a detailed statement of the amounts received 
under any of the provisions of this chapter dur-
ing the preceding fiscal year, and of their dis-
bursement. 

(b) Reports of Secretary of Commerce 

The Secretary shall make a complete report 
with respect to the administration of this chap-
ter to the President and the Congress not later 
than January 31 following the end of each fiscal 
year for which amounts are appropriated pursu-
ant to this chapter. 

(Pub. L. 89–182, § 14, Sept. 14, 1965, 79 Stat. 683.) 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which a report related to 

the ‘‘State Technical Services Act’’ required under ‘‘15 

U.S.C. 7364’’, probably referring to the report related to 

the State Technical Services Act of 1965 required under 

subsec. (b) of this section, is listed on page 52), see sec-

tion 3003 of Pub. L. 104–66, as amended, set out as a note 

under section 1113 of Title 31, Money and Finance. 

§ 1365. Public committee; appointment; functions; 
report 

Within three years from September 14, 1965, 
the Secretary shall appoint a public committee, 
none of the members of which shall have been 
directly concerned with the preparation of 
plans, administration of programs or participa-
tion in programs under this chapter. The Com-
mittee shall evaluate the significance and im-
pact of the program under this chapter and 
make recommendations concerning the pro-
gram. A report shall be transmitted to the Sec-
retary within sixty days after the end of such 
three-year period. 

(Pub. L. 89–182, § 15, Sept. 14, 1965, 79 Stat. 684.) 

§ 1366. Termination of payments for noncompli-
ance with law or diversion of funds 

Whenever the Secretary, after reasonable no-
tice and opportunity for hearing to any des-
ignated agency or participating institution re-
ceiving funds under this chapter finds that— 

(a) the agency or institution is not comply-
ing substantially with provisions of this chap-
ter, with the regulations promulgated by the 
Secretary, or with the approved annual tech-
nical services program; or 

(b) any funds paid to the agency or institu-
tion under the provisions of this chapter have 
been lost, misapplied, or otherwise diverted 
from the purposes for which they were paid or 
furnished— 

the Secretary shall notify such agency or insti-
tution that no further payments will be made 
under the provisions of this chapter until he is 

satisfied that there is substantial compliance or 
the diversion has been corrected or, if compli-
ance or correction is impossible, until such 
agency or institution repays or arranges for the 
repayment of Federal funds which have been di-
verted or improperly expended. 

(Pub. L. 89–182, § 16, Sept. 14, 1965, 79 Stat. 684.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1367 of this title. 

§ 1367. Repayments 

Upon notice by the Secretary to any des-
ignated agency or participating institution that 
no further payments will be made pending sub-
stantial compliance, correction, or repayment 
under section 1366 of this title, any funds which 
may have been paid to such agency or institu-
tion under this chapter and which are not ex-
pended by the agency or institution on the date 
of such notice, shall be repaid to the Secretary 
and be deposited to the account of the appro-
priations from which they originally were paid. 

(Pub. L. 89–182, § 17, Sept. 14, 1965, 79 Stat. 684.) 

§ 1368. Records 

(a) Grant recipients 

Each recipient of a grant under this chapter 
shall keep such records as the Secretary shall 
prescribe, including records which fully disclose 
the amount and the disposition of such grant, 
the total cost of the related approved program, 
the amount and nature of the cost of the pro-
gram supplied by other sources, and such other 
records as will facilitate an effective audit. 

(b) Access to records of recipients 

The Secretary and the Comptroller General of 
the United States, or any of their duly author-
ized representatives, shall have access to any 
books, documents, papers, and records of the re-
cipient that are pertinent to amounts received 
under this chapter. 

(Pub. L. 89–182, § 18, Sept. 14, 1965, 79 Stat. 684.) 

CHAPTER 38—TRAFFIC AND MOTOR 
VEHICLE SAFETY 

§ 1381. Repealed. Pub. L. 103–272, § 7(b), July 5, 
1994, 108 Stat. 1379 

Section, Pub. L. 89–563, § 1, Sept. 9, 1966, 80 Stat. 718, 

provided congressional declaration of purpose of this 

chapter. See section 30101 of Title 49, Transportation. 

SHORT TITLE 

Pub. L. 89–563, title I, § 101, Sept. 9, 1966, 80 Stat. 718, 

provided that Pub. L. 89–563 could be cited as the ‘‘Na-

tional Traffic and Motor Vehicle Safety Act of 1966’’, 

prior to repeal by Pub. L. 103–272, § 7(b), July 5, 1994, 108 

Stat. 1379. 

SUBCHAPTER I—MOTOR VEHICLE SAFETY 
STANDARDS 

PART A—GENERAL PROVISIONS 

§§ 1391, 1392. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1391, Pub. L. 89–563, title I, § 102, Sept. 9, 1966, 

80 Stat. 718; Pub. L. 91–265, § 2, May 22, 1970, 84 Stat. 262; 
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Pub. L. 93–492, title I, § 110(a), title II, § 201, Oct. 27, 1974, 

88 Stat. 1484, provided definitions for purposes of this 

subchapter. See sections 30102, 30111, and 30125 of Title 

49, Transportation. 
Section 1392, Pub. L. 89–563, title I, § 103, Sept. 9, 1966, 

80 Stat. 719; Pub. L. 89–670, Oct. 15, 1966, 80 Stat. 931; 

Pub. L. 93–492, title II, § 202, Oct. 27, 1974, 88 Stat. 1484; 

Pub. L. 94–346, §§ 2, 3, July 8, 1976, 90 Stat. 815; Pub. L. 

97–331, § 3, Oct. 15, 1982, 96 Stat. 1619; Pub. L. 102–240, 

title II, § 2505, Dec. 18, 1991, 105 Stat. 2084, related to 

motor vehicle safety standards. See sections 30103, 

30111, and 30125 of Title 49. 

§ 1393. Repealed. Pub. L. 93–492, title I, § 107(b), 
Oct. 27, 1974, 88 Stat. 1482 

Section, Pub. L. 89–563, title I, § 104, Sept. 9, 1966, 80 

Stat. 720; Pub. L. 93–492, title I, § 107(a), Oct. 27, 1974, 88 

Stat. 1481, provided for National Motor Vehicle Safety 

Advisory Council; subsec. (a) relating to establishment 

and membership of Council, representative of the gen-

eral public, publication of names of members, and se-

lection of Chairman; subsec. (b) relating to consulta-

tions with Secretary of Transportation; and subsec. (c) 

relating to compensation and travel expenses of mem-

bers. 

EFFECTIVE DATE OF REPEAL 

Section 107(b) of Pub. L. 93–492 provided that the re-

peal of this section is effective Oct. 1, 1977, prior to re-

peal by Pub. L. 103–272, § 7(b), July 5, 1994, 108 Stat. 1379. 

§§ 1394 to 1410b. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1394, Pub. L. 89–563, title I, § 105, Sept. 9, 1966, 

80 Stat. 720, related to judicial review of orders estab-

lishing standards, presentation of additional evidence 

before Secretary, and certified copy of transcript of 

record. See sections 30103 and 30161 of Title 49, Trans-

portation. 
Section 1395, Pub. L. 89–563, title I, § 106, Sept. 9, 1966, 

80 Stat. 721, related to research, testing, development, 

and training in traffic and vehicle safety. See section 

30168 of Title 49. 
Section 1396, Pub. L. 89–563, title I, § 107, Sept. 9, 1966, 

80 Stat. 721, related to cooperation of Secretary with 

governmental and private agencies in developing motor 

vehicle safety standards and methods for determining 

compliance with such standards. See sections 30111 and 

30166 of Title 49. 
Section 1397, Pub. L. 89–563, title I, § 108, Sept. 9, 1966, 

80 Stat. 722; Pub. L. 93–492, title I, § 103(a), title II, § 203, 

Oct. 27, 1974, 88 Stat. 1477, 1485; Pub. L. 100–562, § 2(a)–(d), 

Oct. 31, 1988, 102 Stat. 2818, 2824, prohibited manufac-

ture, sale, delivery, or importation of substandard vehi-

cles and rendering inoperative certain devices, ele-

ments of design, or motor vehicle equipment. See sec-

tions 30103, 30112, 30114, 30115, 30117 to 30122, 30125, 30126, 

30141 to 30147, 30166, and 30167 of Title 49. 
Section 1398, Pub. L. 89–563, title I, § 109, Sept. 9, 1966, 

80 Stat. 723; Pub. L. 93–492, title I, § 103(b), Oct. 27, 1974, 

88 Stat. 1478, related to civil penalties for violations of 

former section 1397 of this title and Secretary’s author-

ity to compromise such penalties. See section 30165 of 

Title 49. 
Section 1399, Pub. L. 89–563, title I, § 110, Sept. 9, 1966, 

80 Stat. 723; Pub. L. 93–492, title I, §§ 102(b)(2), 103(c), 

Oct. 27, 1974, 88 Stat. 1477, 1478, related to jurisdiction 

of United States district courts for injunctive relief for 

violations of this subchapter, criminal contempt pro-

ceedings, venue, subpoenas, and designation of agent 

for service of process. See sections 30163 to 30165 of 

Title 49. 
Section 1400, Pub. L. 89–563, title I, § 111, Sept. 9, 1966, 

80 Stat. 724, required manufacturer or distributor to re-

purchase or repair motor vehicle or motor vehicle 

equipment not in compliance with safety standards and 

provided for civil action against manufacturer or dis-

tributor refusing to repurchase or repair. See section 

30116 of Title 49. 

Section 1401, Pub. L. 89–563, title I, § 112, Sept. 9, 1966, 

80 Stat. 725; Pub. L. 91–265, § 3, May 22, 1970, 84 Stat. 262; 

Pub. L. 93–492, title I, § 104, Oct. 27, 1974, 88 Stat. 1478, 

related to inspections and investigations for enforce-

ment of this subchapter and of motor vehicle accidents. 

See sections 30117, 30166, and 30167 of Title 49. 
Section 1402, Pub. L. 89–563, title I, § 113, as added 

Pub. L. 93–492, title I, § 105, Oct. 27, 1974, 88 Stat. 1480, 

required manufacturer opposing action of Secretary 

under this chapter on ground of increased cost to sub-

mit cost information necessary to evaluation of manu-

facturer’s statement. See section 30167 of Title 49. 
A prior section 1402, Pub. L. 89–563, title I, § 113, Sept. 

9, 1966, 80 Stat. 725; Pub. L. 91–265, § 4(a)–(c), May 22, 

1970, 84 Stat. 262, related to discovery of defects by 

manufacturer, prior to repeal by section 102(a) of Pub. 

L. 93–492 effective on sixtieth day after Oct. 27, 1974. 
Section 1403, Pub. L. 89–563, title I, § 114, Sept. 9, 1966, 

80 Stat. 726, related to certification of conformity with 

motor vehicle safety standards and form and placement 

of certification. See section 30115 of Title 49. 
Section 1404, Pub. L. 89–563, title I, § 115, Sept. 9, 1966, 

80 Stat. 727, as amended by Pub. L. 89–670, §§ 3(f)(1), 8(i), 

Oct. 15, 1966, 80 Stat. 931, 943, and Pub. L. 90–83, § 10(b), 

Sept. 11, 1967, 81 Stat. 224, authorized Secretary of 

Transportation to carry out the provisions of this chap-

ter through a National Traffic Safety Bureau, headed 

by a Traffic Safety Director. 
Section 1405, Pub. L. 89–563, title I, § 116, Sept. 9, 1966, 

80 Stat. 727, related to effect of this chapter on anti-

trust laws of the United States. See section 30103 of 

Title 49. 

Section 1406, Pub. L. 89–563, title I, § 118, Sept. 9, 1966, 

80 Stat. 728, required Secretary, in exercising authority 

under this subchapter, to utilize services, research, and 

testing facilities of public agencies to maximum extent 

practicable. See section 30168 of Title 49. 

Section 1407, Pub. L. 89–563, title I, § 119, Sept. 9, 1966, 

80 Stat. 728, authorized Secretary to issue, amend, and 

revoke such rules and regulations as Secretary deemed 

necessary to carry out this subchapter. 

Section 1408, Pub. L. 89–563, title I, § 120, Sept. 9, 1966, 

80 Stat. 728; Pub. L. 91–265, § 5, May 22, 1970, 84 Stat. 263; 

Pub. L. 93–492, title I, § 110(b), Oct. 27, 1974, 88 Stat. 1484, 

related to annual report to Congress. See section 30169 

of Title 49. 

Section 1409, Pub. L. 89–563, title I, § 121, Sept. 9, 1966, 

80 Stat. 728; Pub. L. 91–265, § 1, May 22, 1970, 84 Stat. 262; 

Pub. L. 92–548, § 2, Oct. 25, 1972, 86 Stat. 1159; Pub. L. 

93–492, title I, § 101, Oct. 27, 1974, 88 Stat. 1470; Pub. L. 

94–346, § 1, July 8, 1976, 90 Stat. 815; Pub. L. 97–331, § 2(a), 

Oct. 15, 1982, 96 Stat. 1619, authorized appropriations to 

carry out this chapter for fiscal years 1983, 1984, and 

1985. 

Section 1410, Pub. L. 89–563, title I, § 123, as added 

Pub. L. 90–283, Apr. 10, 1968, 82 Stat. 72; amended Pub. 

L. 92–548, § 3, Oct. 25, 1972, 86 Stat. 1159, related to ex-

emption from safety standards of motor vehicles. See 

section 30113 of Title 49. 

Section 1410a, Pub. L. 89–563, title I, § 124, as added 

Pub. L. 93–492, title I, § 106, Oct. 27, 1974, 88 Stat. 1481, 

related to petitions of interested persons to commence 

proceedings on orders issued under sections 1392 and 

1412(b) of this title. See sections 30103 and 30162 of Title 

49. 

Section 1410b, Pub. L. 89–563, title I, § 125, as added 

Pub. L. 93–492, title I, § 109, Oct. 27, 1974, 88 Stat. 1482; 

amended S. Res. 4, Feb. 4, 1977; H. Res. 549, Mar. 25, 1980, 

related to occupant restraint systems. See section 30124 

of Title 49. 

PART B—DISCOVERY, NOTIFICATION, AND 
REMEDY OF MOTOR VEHICLE DEFECTS 

§§ 1411 to 1420. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1411, Pub. L. 89–563, title I, § 151, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1470, 

related to notification respecting manufacturer’s find-
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ing of defect or failure to comply with motor vehicle 

safety standard. See section 30118 of Title 49, Transpor-

tation. 

Section 1412, Pub. L. 89–563, title I, § 152, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1470, 

related to notification of Secretary’s finding of defect 

or failure to comply with motor vehicle safety stand-

ard, publication in Federal Register, and opportunity 

to present data, views, and arguments. See section 

30118 of Title 49. 

Section 1413, Pub. L. 89–563, title I, § 153, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1471; 

amended Pub. L. 97–331, § 4(b), Oct. 15, 1982, 96 Stat. 1620; 

Pub. L. 102–240, title II, § 2504(a), Dec. 18, 1991, 105 Stat. 

2083, related to contents, time, and method of notifica-

tion regarding manufacturer’s finding of defect or fail-

ure to comply with motor vehicle safety standard. See 

sections 30118 and 30119 of Title 49. 

Section 1414, Pub. L. 89–563, title I, § 154, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1472; 

amended Pub. L. 102–240, title II, § 2504(b), Dec. 18, 1991, 

105 Stat. 2083, related to remedy for defect or failure to 

comply with motor vehicle safety standard. See sec-

tions 30119 and 30120 of Title 49. 

Section 1415, Pub. L. 89–563, title I, § 155, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1474; 

amended Pub. L. 98–620, title IV, § 402(17), Nov. 8, 1984, 

98 Stat. 3358, related to enforcement of notification and 

remedy orders. See section 30121 of Title 49. 

Section 1416, Pub. L. 89–563, title I, § 156, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1475, 

related to hearing on reasonableness of notification 

and remedy for defect or failure to comply with motor 

vehicle safety standard. See sections 30118 and 30120 of 

Title 49. 

Section 1417, Pub. L. 89–563, title I, § 157, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1475, 

related to exemption for inconsequential defect or fail-

ure to comply with motor vehicle safety standard. See 

sections 30118 and 30120 of Title 49. 

Section 1418, Pub. L. 89–563, title I, § 158, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1475; 

amended Pub. L. 95–599, title III, § 317, Nov. 6, 1978, 92 

Stat. 2752; Pub. L. 97–331, § 4(a), Oct. 15, 1982, 96 Stat. 

1619, related to information, disclosure, and record-

keeping, and to confidential information. See sections 

30117, 30166, and 30167 of Title 49. 

Section 1419, Pub. L. 89–563, title I, § 159, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1476, 

provided definitions for purposes of this part. See sec-

tion 30102 of Title 49. 

Section 1420, Pub. L. 89–563, title I, § 160, as added 

Pub. L. 93–492, title I, § 102(a), Oct. 27, 1974, 88 Stat. 1477, 

provided that this part did not create or affect war-

ranty obligations under State or Federal law and that 

consumer remedies under this part were in addition to, 

and not in lieu of, rights or remedies under State or 

Federal law. See section 30103 of Title 49. 

SUBCHAPTER II—TIRE SAFETY 

§§ 1421 to 1426. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1421, Pub. L. 89–563, title II, § 201, Sept. 9, 1966, 

80 Stat. 728, related to labeling for pneumatic tires and 

required contents of label. 

Section 1422, Pub. L. 89–563, title II, § 202, Sept. 9, 1966, 

80 Stat. 729, related to maximum permissible load 

standards for original equipment tires. See section 

30123 of Title 49, Transportation. 

Section 1423, Pub. L. 89–563, title II, § 203, Sept. 9, 1966, 

80 Stat. 729, related to uniform quality grading system 

for motor vehicle tires and elimination of deceptive 

and confusing tire nomenclature. See section 30123 of 

Title 49. 

Section 1424, Pub. L. 89–563, title II, § 204, Sept. 9, 1966, 

80 Stat. 729; Pub. L. 93–492, title I, § 110(c), Oct. 27, 1974, 

88 Stat. 1484, related to regrooved tires. See sections 

30123, 30163, and 30165 of Title 49. 

Section 1425, Pub. L. 89–563, title II, § 205, Sept. 9, 1966, 

80 Stat. 729, provided that, in event of conflict, orders 

and regulations issued by Secretary under this sub-

chapter and subchapter I of this chapter applicable to 

motor vehicle tires were to prevail over orders and in-

terpretations issued by Federal Trade Commission. See 

section 30123 of Title 49. 

Section 1426, Pub. L. 89–563, title II, § 206, as added 

Pub. L. 91–265, § 6, May 22, 1970, 84 Stat. 263, related to 

safety standards for retreaded tires. 

SUBCHAPTER III—RESEARCH AND TEST 
FACILITIES 

§ 1431. Repealed. Pub. L. 103–272, § 7(b), July 5, 
1994, 108 Stat. 1379 

Section, Pub. L. 89–563, title III, § 301, as added Pub. 

L. 91–265, § 7, May 22, 1970, 84 Stat. 263; amended H. Res. 

988, Jan. 3, 1975; S. Res. 4, Feb. 4, 1977; H. Res. 549, Mar. 

25, 1980, related to facilities for research and testing in 

traffic safety. See section 30168 of Title 49, Transpor-

tation. 

CHAPTER 39—FAIR PACKAGING AND 
LABELING PROGRAM 

Sec. 

1451. Congressional declaration of policy. 

1452. Unfair and deceptive packaging and labeling; 

scope of prohibition. 

(a) Nonconforming labels. 

(b) Exemptions. 

1453. Requirements of labeling; placement, form, 

and contents of statement of quantity; sup-

plemental statement of quantity. 

(a) Contents of label. 

(b) Supplemental statements. 

1454. Rules and regulations. 

(a) Promulgating authority. 

(b) Exemption of commodities from regu-

lations. 

(c) Scope of additional regulations. 

(d) Development by manufacturers, pack-

ers, and distributors of voluntary 

product standards. 

(e) Report and recommendations to Con-

gress upon industry failure to de-

velop or abide by voluntary product 

standards. 

1455. Procedure for promulgation of regulations. 

(a) Hearings by Secretary of Health and 

Human Services. 

(b) Judicial review; hearings by Federal 

Trade Commission. 

(c) Cooperation with other departments 

and agencies. 

(d) Returnable or reusable glass contain-

ers for beverages. 

1456. Enforcement. 

(a) Misbranded consumer commodities. 

(b) Unfair or deceptive acts or practices 

in commerce. 

(c) Imports. 

1457. Omitted. 

1458. Cooperation with State authorities; transmit-

tal of regulations to States; noninter-

ference with existing programs. 

1459. Definitions. 

1460. Savings provisions. 

1461. Effect upon State law. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 21 sections 379r, 

379s, 1033, 1049, 1052. 

§ 1451. Congressional declaration of policy 

Informed consumers are essential to the fair 
and efficient functioning of a free market econ-
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omy. Packages and their labels should enable 
consumers to obtain accurate information as to 
the quantity of the contents and should facili-
tate value comparisons. Therefore, it is hereby 
declared to be the policy of the Congress to as-
sist consumers and manufacturers in reaching 
these goals in the marketing of consumer goods. 

(Pub. L. 89–755, § 2, Nov. 3, 1966, 80 Stat. 1296.) 

EFFECTIVE DATE 

Section 13 of Pub. L. 89–755 provided that: ‘‘This Act 

[enacting this chapter] shall take effect on July 1, 1967: 

Provided, That the Secretary (with respect to any con-

sumer commodity which is a food, drug, device, or cos-

metic, as those terms are defined by the Federal Food, 

Drug, and Cosmetic Act) [section 301 et seq. of Title 21, 

Food and Drugs], and the Commission (with respect to 

any other consumer commodity) may by regulation 

postpone, for an additional twelve-month period, the 

effective date of this Act [this chapter] with respect to 

any class or type of consumer commodity on the basis 

of a finding that such a postponement would be in the 

public interest.’’ 

SHORT TITLE 

Section 1 of Pub. L. 89–755 provided: ‘‘That this Act 

[enacting this chapter] may be cited as the ‘Fair Pack-

aging and Labeling Act’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1454 of this title. 

§ 1452. Unfair and deceptive packaging and label-
ing; scope of prohibition 

(a) Nonconforming labels 

It shall be unlawful for any person engaged in 
the packaging or labeling of any consumer com-
modity (as defined in this chapter) for distribu-
tion in commerce, or for any person (other than 
a common carrier for hire, a contract carrier for 
hire, or a freight forwarder for hire) engaged in 
the distribution in commerce of any packaged or 
labeled consumer commodity, to distribute or to 
cause to be distributed in commerce any such 
commodity if such commodity is contained in a 
package, or if there is affixed to that commodity 
a label, which does not conform to the provi-
sions of this chapter and of regulations promul-
gated under the authority of this chapter. 

(b) Exemptions 

The prohibition contained in subsection (a) of 
this section shall not apply to persons engaged 
in business as wholesale or retail distributors of 
consumer commodities except to the extent that 
such persons (1) are engaged in the packaging or 
labeling of such commodities, or (2) prescribe or 
specify by any means the manner in which such 
commodities are packaged or labeled. 

(Pub. L. 89–755, § 3, Nov. 3, 1966, 80 Stat. 1296.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1453, 1456 of this 

title. 

§ 1453. Requirements of labeling; placement, 
form, and contents of statement of quantity; 
supplemental statement of quantity 

(a) Contents of label 

No person subject to the prohibition contained 
in section 1452 of this title shall distribute or 

cause to be distributed in commerce any pack-
aged consumer commodity unless in conformity 
with regulations which shall be established by 
the promulgating authority pursuant to section 
1455 of this title which shall provide that— 

(1) The commodity shall bear a label specify-
ing the identity of the commodity and the 
name and place of business of the manufac-
turer, packer, or distributor; 

(2) The net quantity of contents (in terms of 
weight or mass, measure, or numerical count) 
shall be separately and accurately stated in a 
uniform location upon the principal display 
panel of that label, using the most appropriate 
units of both the customary inch/pound sys-
tem of measure, as provided in paragraph (3) of 
this subsection, and, except as provided in 
paragraph (3)(A)(ii) or paragraph (6) of this 
subsection, the SI metric system; 

(3) The separate label statement of net quan-
tity of contents appearing upon or affixed to 
any package— 

(A)(i) if on a package labeled in terms of 
weight, shall be expressed in pounds, with 
any remainder in terms of ounces or com-
mon or decimal fractions of the pound; or in 
the case of liquid measure, in the largest 
whole unit (quarts, quarts and pints, or 
pints, as appropriate) with any remainder in 
terms of fluid ounces or common or decimal 
fractions of the pint or quart; 

(ii) if on a random package, may be ex-
pressed in terms of pounds and decimal frac-
tions of the pound carried out to not more 
than three decimal places and is not re-
quired to, but may, include a statement in 
terms of the SI metric system carried out to 
not more than three decimal places; 

(iii) if on a package labeled in terms of lin-
ear measure, shall be expressed in terms of 
the largest whole unit (yards, yards and feet, 
or feet, as appropriate) with any remainder 
in terms of inches or common or decimal 
fractions of the foot or yard; 

(iv) if on a package labeled in terms of 
measure of area, shall be expressed in terms 
of the largest whole square unit (square 
yards, square yards and square feet, or 
square feet, as appropriate) with any re-
mainder in terms of square inches or com-
mon or decimal fractions of the square foot 
or square yard; 

(B) shall appear in conspicuous and easily 
legible type in distinct contrast (by topog-
raphy, layout, color, embossing, or molding) 
with other matter on the package; 

(C) shall contain letters or numerals in a 
type size which shall be (i) established in re-
lationship to the area of the principal dis-
play panel of the package, and (ii) uniform 
for all packages of substantially the same 
size; and 

(D) shall be so placed that the lines of 
printed matter included in that statement 
are generally parallel to the base on which 
the package rests as it is designed to be dis-
played; and 

(4) The label of any package of a consumer 
commodity which bears a representation as to 
the number of servings of such commodity 
contained in such package shall bear a state-
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ment of the net quantity (in terms of weight 
or mass, measure, or numerical count) of each 
such serving. 

(5) For purposes of paragraph (3)(A)(ii) of 
this subsection the term ‘‘random package’’ 
means a package which is one of a lot, ship-
ment, or delivery of packages of the same con-
sumer commodity with varying weights or 
masses, that is, packages with no fixed weight 
or mass pattern. 

(6) The requirement of paragraph (2) that the 
statement of net quantity of contents include 
a statement in terms of the SI metric system 
shall not apply to foods that are packaged at 
the retail store level. 

(b) Supplemental statements 

No person subject to the prohibition contained 
in section 1452 of this title shall distribute or 
cause to be distributed in commerce any pack-
aged consumer commodity if any qualifying 
words or phrases appear in conjunction with the 
separate statement of the net quantity of con-
tents required by subsection (a) of this section, 
but nothing in this subsection or in paragraph 
(2) of subsection (a) of this section shall prohibit 
supplemental statements, at other places on the 
package, describing in nondeceptive terms the 
net quantity of contents: Provided, That such 
supplemental statements of net quantity of con-
tents shall not include any term qualifying a 
unit of weight or mass, measure, or count that 
tends to exaggerate the amount of the commod-
ity contained in the package. 

(Pub. L. 89–755, § 4, Nov. 3, 1966, 80 Stat. 1297; 
Pub. L. 102–245, title I, § 107(a), Feb. 14, 1992, 106 
Stat. 13; Pub. L. 102–329, §§ 1, 3, Aug. 3, 1992, 106 
Stat. 847, 848.) 

AMENDMENTS 

1992—Pub. L. 102–245, § 107, which directed amendment 

of section, effective two years after Feb. 14, 1992, by 

substituting ‘‘weight or mass’’ for ‘‘weight’’ in subsecs. 

(a)(2), (4), (5) and (b) and ‘‘weights or masses’’ for 

‘‘weights’’ in subsec. (a)(5), by inserting ‘‘, using the 

most appropriate units of the SI metric system as the 

primary system for measuring quantity’’ after ‘‘panel 

of that label’’ in subsec. (a)(2), by substituting ‘‘that 

also displays the avoirdupois system of measure, and 

that contains’’ for ‘‘containing’’ in subsec. (a)(3)(A)(i), 

by inserting ‘‘that also displays the avoirdupois system 

of measure’’ after ‘‘random package’’ in subsec. 

(a)(3)(A)(ii), by inserting ‘‘that also displays the avoir-

dupois system of measure’’ after ‘‘linear measure’’ in 

subsec. (a)(3)(A)(iii), and by inserting ‘‘that also dis-

plays the avoirdupois system of measure’’ in subsec. 

(a)(3)(A)(iv), was repealed by Pub. L. 102–329, § 3. 
Subsec. (a)(2). Pub. L. 102–329, § 1(1), (3), substituted 

‘‘weight or mass’’ for ‘‘weight’’ and inserted before 

semicolon at end ‘‘, using the most appropriate units of 

both the customary inch/pound system of measure, as 

provided in paragraph (3) of this subsection, and, except 

as provided in paragraph (3)(A)(ii) or paragraph (6) of 

this subsection, the SI metric system’’. 
Subsec. (a)(3)(A)(i). Pub. L. 102–329, § 1(4)(A), sub-

stituted ‘‘labeled in terms of weight, shall be expressed 

in pounds’’ for ‘‘containing less than four pounds or one 

gallon and labeled in terms of weight or fluid measure, 

shall, unless subparagraph (ii) applies and such state-

ment is set forth in accordance with such subpara-

graph, be expressed both in ounces (with identification 

as to avoirdupois or fluid ounces) and, if applicable, in 

pounds for weight units’’. 
Subsec. (a)(3)(A)(ii). Pub. L. 102–329, § 1(4)(B), (C), sub-

stituted ‘‘three’’ for ‘‘two’’ and inserted before semi-

colon at end ‘‘and is not required to, but may, include 

a statement in terms of the SI metric system carried 

out to not more than three decimal places’’. 

Subsec. (a)(3)(A)(iii). Pub. L. 102–329, § 1(4)(D), sub-

stituted ‘‘in terms of’’ for ‘‘both in terms of inches 

and’’. 

Subsec. (a)(3)(A)(iv). Pub. L. 102–329, § 1(4)(E), sub-

stituted ‘‘in terms of’’ for ‘‘both in terms of square 

inches and’’. 

Subsec. (a)(4). Pub. L. 102–329, § 1(1), substituted 

‘‘weight or mass’’ for ‘‘weight’’. 

Subsec. (a)(5). Pub. L. 102–329, § 1(1), (2), substituted 

‘‘weight or mass’’ for ‘‘weight’’ and ‘‘weights or 

masses’’ for ‘‘weights’’. 

Subsec. (a)(6). Pub. L. 102–329, § 1(5), added par. (6). 

Subsec. (b). Pub. L. 102–329, § 1(1), substituted ‘‘weight 

or mass’’ for ‘‘weight’’. 

EFFECTIVE DATE OF 1992 AMENDMENTS 

Section 2 of Pub. L. 102–329 provided that: ‘‘The 

amendments made by section 1 [amending this section 

and section 1454 of this title] shall take effect on Feb-

ruary 14, 1994. The amendments made by section 1 shall 

have no effect on the sale or distribution of products 

whose labels have been printed before such effective 

date. Nothing in the amendments made by section 1 

shall apply to unit pricing, advertising, recipe pro-

grams, nutrition labeling, or other general pricing in-

formation. Nothing in the amendments made by sec-

tion 1 shall be construed to require changes in package 

size or to affect in any way the size of packages.’’ 

Section 107(b) of Pub. L. 102–245, which provided that 

section 107 of Pub. L. 102–245 which amended this sec-

tion and section 1454 of this title was to take effect 2 

years after Feb. 14, 1992, was repealed by Pub. L. 

102–329, § 3, Aug. 3, 1992, 106 Stat. 848. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1454, 1455, 1456, 

1461 of this title. 

§ 1454. Rules and regulations 

(a) Promulgating authority 

The authority to promulgate regulations 
under this chapter is vested in (A) the Secretary 
of Health and Human Services (referred to here-
inafter as the ‘‘Secretary’’) with respect to any 
consumer commodity which is a food, drug, de-
vice, or cosmetic, as each such term is defined 
by section 321 of title 21; and (B) the Federal 
Trade Commission (referred to hereinafter as 
the ‘‘Commission’’) with respect to any other 
consumer commodity. 

(b) Exemption of commodities from regulations 

If the promulgating authority specified in this 
section finds that, because of the nature, form, 
or quantity of a particular consumer commod-
ity, or for other good and sufficient reasons, full 
compliance with all the requirements otherwise 
applicable under section 1453 of this title is im-
practicable or is not necessary for the adequate 
protection of consumers, the Secretary or the 
Commission (whichever the case may be) shall 
promulgate regulations exempting such com-
modity from those requirements to the extent 
and under such conditions as the promulgating 
authority determines to be consistent with sec-
tion 1451 of this title. 

(c) Scope of additional regulations 

Whenever the promulgating authority deter-
mines that regulations containing prohibitions 
or requirements other than those prescribed by 
section 1453 of this title are necessary to prevent 
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the deception of consumers or to facilitate value 
comparisons as to any consumer commodity, 
such authority shall promulgate with respect to 
that commodity regulations effective to— 

(1) establish and define standards for charac-
terization of the size of a package enclosing 
any consumer commodity, which may be used 
to supplement the label statement of net 
quantity of contents of packages containing 
such commodity, but this paragraph shall not 
be construed as authorizing any limitation on 
the size, shape, weight or mass, dimensions, or 
number of packages which may be used to en-
close any commodity; 

(2) regulate the placement upon any package 
containing any commodity, or upon any label 
affixed to such commodity, of any printed 
matter stating or representing by implication 
that such commodity is offered for retail sale 
at a price lower than the ordinary and cus-
tomary retail sale price or that a retail sale 
price advantage is accorded to purchasers 
thereof by reason of the size of that package 
or the quantity of its contents; 

(3) require that the label on each package of 
a consumer commodity (other than one which 
is a food within the meaning of section 321(f) 
of title 21) bear (A) the common or usual name 
of such consumer commodity, if any, and (B) 
in case such consumer commodity consists of 
two or more ingredients, the common or usual 
name of each such ingredient listed in order of 
decreasing predominance, but nothing in this 
paragraph shall be deemed to require that any 
trade secret be divulged; or 

(4) prevent the nonfunctional-slack-fill of 
packages containing consumer commodities. 

For purposes of paragraph (4) of this subsection, 
a package shall be deemed to be nonfunctionally 
slack-filled if it is filled to substantially less 
than its capacity for reasons other than (A) pro-
tection of the contents of such package or (B) 
the requirements of machines used for enclosing 
the contents in such package. 

(d) Development by manufacturers, packers, and 
distributors of voluntary product standards 

Whenever the Secretary of Commerce deter-
mines that there is undue proliferation of the 
weights or masses, measures, or quantities in 
which any consumer commodity or reasonably 
comparable consumer commodities are being 
distributed in packages for sale at retail and 
such undue proliferation impairs the reasonable 
ability of consumers to make value comparisons 
with respect to such consumer commodity or 
commodities, he shall request manufacturers, 
packers, and distributors of the commodity or 
commodities to participate in the development 
of a voluntary product standard for such com-
modity or commodities under the procedures for 
the development of voluntary products stand-
ards established by the Secretary pursuant to 
section 272 of this title. Such procedures shall 
provide adequate manufacturer, packer, dis-
tributor, and consumer representation. 

(e) Report and recommendations to Congress 
upon industry failure to develop or abide by 
voluntary product standards 

If (1) after one year after the date on which 
the Secretary of Commerce first makes the re-

quest of manufacturers, packers, and distribu-
tors to participate in the development of a vol-
untary product standard as provided in sub-
section (d) of this section, he determines that 
such a standard will not be published pursuant 
to the provisions of such subsection (d), or (2) if 
such a standard is published and the Secretary 
of Commerce determines that it has not been ob-
served, he shall promptly report such deter-
mination to the Congress with a statement of 
the efforts that have been made under the vol-
untary standards program and his recommenda-
tion as to whether Congress should enact legis-
lation providing regulatory authority to deal 
with the situation in question. 

(Pub. L. 89–755, § 5, Nov. 3, 1966, 80 Stat. 1298; 
Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 93 
Stat. 695; Pub. L. 102–245, title I, § 107(a)(1), (2), 
Feb. 14, 1992, 106 Stat. 13; Pub. L. 102–329, §§ 1(1), 
(2), 3, Aug. 3, 1991, 106 Stat. 847, 848.) 

AMENDMENTS 

1992—Pub. L. 102–245, § 107(a)(1), (2), (b), which di-

rected amendment of section, effective two years after 

Feb. 14, 1992, by substituting ‘‘weight or mass’’ for 

‘‘weight’’ in subsec. (c)(1) and ‘‘weights or masses’’ for 

‘‘weights’’ in subsec. (d), was repealed by Pub. L. 

102–329, § 3. 
Subsec. (c)(1). Pub. L. 102–329, § 1(1), substituted 

‘‘weight or mass’’ for ‘‘weight’’. 
Subsec. (d). Pub. L. 102–329, § 1(2), substituted 

‘‘weights or masses’’ for ‘‘weights’’. 

CHANGE OF NAME 

‘‘Secretary of Health and Human Services’’ sub-

stituted for ‘‘Secretary of Health, Education, and Wel-

fare’’ in subsec. (a) pursuant to section 509(b) of Pub. L. 

96–88, which is classified to section 3508(b) of Title 20, 

Education. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–329 effective Feb. 14, 1994, 

but with such amendment to have no effect on the sale 

or distribution of products whose labels have been 

printed before such date, no application to unit pricing, 

advertising, recipe programs, nutrition labeling, or 

other general pricing information, and no construction 

requiring changes in package size or affecting in any 

way the size of packages, see section 2 of Pub. L. 

102–329, set out as a note under section 1453 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1455, 1456 of this 

title. 

§ 1455. Procedure for promulgation of regula-
tions 

(a) Hearings by Secretary of Health and Human 
Services 

Regulations promulgated by the Secretary 
under section 1453 or 1454 of this title shall be 
promulgated, and shall be subject to judicial re-
view, pursuant to the provisions of subsections 
(e), (f), and (g) of section 371 of title 21. Hearings 
authorized or required for the promulgation of 
any such regulations by the Secretary shall be 
conducted by the Secretary or by such officer or 
employees of the Department of Health and 
Human Services as he may designate for that 
purpose. 

(b) Judicial review; hearings by Federal Trade 
Commission 

Regulations promulgated by the Commission 
under section 1453 or 1454 of this title shall be 
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promulgated, and shall be subject to judicial re-
view, by proceedings taken in conformity with 
the provisions of subsections (e), (f), and (g) of 
section 371 of title 21 in the same manner, and 
with the same effect, as if such proceedings were 
taken by the Secretary pursuant to subsection 
(a) of this section. Hearings authorized or re-
quired for the promulgation of any such regula-
tions by the Commission shall be conducted by 
the Commission or by such officer or employee 
of the Commission as the Commission may des-
ignate for that purpose. 

(c) Cooperation with other departments and 
agencies 

In carrying into effect the provisions of this 
chapter, the Secretary and the Commission are 
authorized to cooperate with any department or 
agency of the United States, with any State, 
Commonwealth, or possession of the United 
States, and with any department, agency, or po-
litical subdivision of any such State, Common-
wealth, or possession. 

(d) Returnable or reusable glass containers for 
beverages 

No regulation adopted under this chapter shall 
preclude the continued use of returnable or reus-
able glass containers for beverages in inventory 
or with the trade as of the effective date of this 
Act, nor shall any regulation under this chapter 
preclude the orderly disposal of packages in in-
ventory or with the trade as of the effective date 
of such regulation. 

(Pub. L. 89–755, § 6, Nov. 3, 1966, 80 Stat. 1299; 
Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 93 
Stat. 695.) 

REFERENCES IN TEXT 

The effective date of this Act, referred to in subsec. 

(d), refers to the effective date of Pub. L. 89–755 which 

enacted this chapter to take effect July 1, 1967. See Ef-

fective Date note set out under section 1451 of this 

title. 

CHANGE OF NAME 

‘‘Department of Health and Human Services’’ sub-

stituted for ‘‘Department of Health, Education, and 

Welfare’’ in subsec. (a), pursuant to section 509(b) of 

Pub. L. 96–88, which is classified to section 3508(b) of 

Title 20, Education. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1453 of this title. 

§ 1456. Enforcement 

(a) Misbranded consumer commodities 

Any consumer commodity which is a food, 
drug, device, or cosmetic, as each such term is 
defined by section 201 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 321), and which is 
introduced or delivered for introduction into 
commerce in violation of any of the provisions 
of this chapter, or the regulations issued pursu-
ant to this chapter, shall be deemed to be mis-
branded within the meaning of chapter III of the 
Federal Food, Drug, and Cosmetic Act [21 U.S.C. 
331 et seq.], but the provisions of section 303 of 
that Act (21 U.S.C. 333) shall have no application 
to any violation of section 1452 of this title. 

(b) Unfair or deceptive acts or practices in com-
merce 

Any violation of any of the provisions of this 
chapter, or the regulations issued pursuant to 
this chapter, with respect to any consumer com-
modity which is not a food, drug, device, or cos-
metic, shall constitute an unfair or deceptive 
act or practice in commerce in violation of sec-
tion 45(a) of this title and shall be subject to en-
forcement under section 45(b) of this title. 

(c) Imports 

In the case of any imports into the United 
States of any consumer commodity covered by 
this chapter, the provisions of sections 1453 and 
1454 of this title shall be enforced by the Sec-
retary of the Treasury pursuant to section 801(a) 
and (b) of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 381). 

(Pub. L. 89–755, § 7, Nov. 3, 1966, 80 Stat. 1300.) 

REFERENCES IN TEXT 

The Federal Food, Drug, and Cosmetic Act, referred 

to in subsecs. (a) and (c), is act June 25, 1938, ch. 675, 52 

Stat. 1040, as amended. Chapter III of the Act is classi-

fied generally to subchapter III (§ 331 et seq.) of chapter 

9 of Title 21, Food and Drugs. For complete classifica-

tion of this Act to the Code, see section 301 of Title 21 

and Tables. 

§ 1457. Omitted 

CODIFICATION 

Section, Pub. L. 89–755, § 8, Nov. 3, 1966, 80 Stat. 1300; 

Pub. L. 93–608, § 3(2), Jan. 2, 1975, 88 Stat. 1972; Pub. L. 

97–375, title II, §§ 202(d), 206(b), Dec. 21, 1982, 96 Stat. 

1822, 1823, which required officers and agencies required 

or authorized by this chapter to promulgate regula-

tions, to transmit an annual report to Congress de-

scribing activities carried out for the administration 

and enforcement of this chapter, terminated, effective 

May 15, 2000, pursuant to section 3003 of Pub. L. 104–66, 

as amended, set out as a note under section 1113 of 

Title 31, Money and Finance. See, also, pages 54, 92, and 

172 of House Document No. 103–7. 

§ 1458. Cooperation with State authorities; trans-
mittal of regulations to States; noninter-
ference with existing programs 

(a) A copy of each regulation promulgated 
under this chapter shall be transmitted prompt-
ly to the Secretary of Commerce, who shall (1) 
transmit copies thereof to all appropriate State 
officers and agencies, and (2) furnish to such 
State officers and agencies information and as-
sistance to promote to the greatest practicable 
extent uniformity in State and Federal regula-
tion of the labeling of consumer commodities. 

(b) Nothing contained in this section shall be 
construed to impair or otherwise interfere with 
any program carried into effect by the Secretary 
of Health and Human Services under other pro-
visions of law in cooperation with State govern-
ments or agencies, instrumentalities, or politi-
cal subdivisions thereof. 

(Pub. L. 89–755, § 9, Nov. 3, 1966, 80 Stat. 1301; 
Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 93 
Stat. 695.) 

CHANGE OF NAME 

‘‘Secretary of Health and Human Services’’ sub-

stituted for ‘‘Secretary of Health, Education, and Wel-
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fare’’ in subsec. (b) pursuant to section 509(b) of Pub. L. 

96–88, which is classified to section 3508(b) of Title 20, 

Education. 

§ 1459. Definitions 

For the purpose of this chapter— 
(a) The term ‘‘consumer commodity’’, except 

as otherwise specifically provided by this sub-
section, means any food, drug, device, or cos-
metic (as those terms are defined by the Federal 
Food, Drug, and Cosmetic Act [21 U.S.C. 301 et 
seq.]), and any other article, product, or com-
modity of any kind or class which is customar-
ily produced or distributed for sale through re-
tail sales agencies or instrumentalities for con-
sumption by individuals, or use by individuals 
for purposes of personal care or in the perform-
ance of services ordinarily rendered within the 
household, and which usually is consumed or ex-
pended in the course of such consumption or use. 
Such term does not include— 

(1) any meat or meat product, poultry or 
poultry product, or tobacco or tobacco prod-
uct; 

(2) any commodity subject to packaging or 
labeling requirements imposed by the Sec-
retary of Agriculture pursuant to the Federal 
Insecticide, Fungicide, and Rodenticide Act [7 
U.S.C. 136 et seq.], or the provisions of the 
eighth paragraph under the heading ‘‘Bureau 
of Animal Industry’’ of the Act of March 4, 
1913 [21 U.S.C. 151 et seq.], commonly known as 
the Virus-Serum-Toxin Act; 

(3) any drug subject to the provisions of sec-
tion 503(b)(1) or 506 of the Federal Food, Drug, 
and Cosmetic Act [21 U.S.C. 353(b)(1) and 356]; 

(4) any beverage subject to or complying 
with packaging or labeling requirements im-
posed under the Federal Alcohol Administra-
tion Act [27 U.S.C. 201 et seq.]; or 

(5) any commodity subject to the provisions 
of the Federal Seed Act [7 U.S.C. 1551 et seq.]. 

(b) The term ‘‘package’’ means any container 
or wrapping in which any consumer commodity 
is enclosed for use in the delivery or display of 
that consumer commodity to retail purchasers, 
but does not include— 

(1) shipping containers or wrappings used 
solely for the transportation of any consumer 
commodity in bulk or in quantity to manufac-
turers, packers, or processors, or to wholesale 
or retail distributors thereof; 

(2) shipping containers or outer wrappings 
used by retailers to ship or deliver any com-
modity to retail customers if such containers 
and wrappings bear no printed matter pertain-
ing to any particular commodity; or 

(3) containers subject to the provisions of 
the Act of August 3, 1912 (37 Stat. 250, as 
amended; 15 U.S.C. 231–233), or the Act of 
March 4, 1915 (38 Stat. 1186, as amended; 15 
U.S.C. 234–236). 

(c) The term ‘‘label’’ means any written, print-
ed, or graphic matter affixed to any consumer 
commodity or affixed to or appearing upon a 
package containing any consumer commodity. 

(d) The term ‘‘person’’ includes any firm, cor-
poration, or association. 

(e) The term ‘‘commerce’’ means (1) commerce 
between any State, the District of Columbia, the 

Commonwealth of Puerto Rico, or any territory 
or possession of the United States, and any place 
outside thereof, and (2) commerce within the 
District of Columbia or within any territory or 
possession of the United States not organized 
with a legislative body, but shall not include ex-
ports to foreign countries. 

(f) The term ‘‘principal display panel’’ means 
that part of a label that is most likely to be dis-
played, presented, shown, or examined under 
normal and customary conditions of display for 
retail sale. 

(Pub. L. 89–755, § 10, Nov. 3, 1966, 80 Stat. 1301; 
Pub. L. 90–628, § 2, Oct. 22, 1968, 82 Stat. 1320.) 

REFERENCES IN TEXT 

The Federal Food, Drug, and Cosmetic Act, referred 

to subsec. (a), is act June 25, 1938, ch. 675, 52 Stat. 1040, 

as amended, which is classified generally to chapter 9 

(§ 301 et seq.) of Title 21, Food and Drugs. For complete 

classification of this Act to the Code, see section 301 of 

Title 21 and Tables. 
The Federal Insecticide, Fungicide, and Rodenticide 

Act, referred to in subsec. (a)(2), is act June 25, 1947, ch. 

125, as amended generally by Pub. L. 92–516, Oct. 21, 

1972, 86 Stat. 973, which is classified generally to sub-

chapter II (§ 136 et seq.) of Title 7, Agriculture. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 136 of Title 7 and 

Tables. 
The eighth paragraph under the heading ‘‘Bureau of 

Animal Industry’’ of the Virus-Serum-Toxin Act, re-

ferred to in subsec. (a)(2), is classified to chapter 5 (§ 151 

et seq.) of Title 21, Food and Drugs. 

The Federal Alcohol Administration Act, referred to 

in subsec. (a)(4), is act Aug. 29, 1935, ch. 814, 49 Stat. 977, 

as amended, which is classified generally to chapter 8 

(§ 201 et seq.) of Title 27, Intoxicating Liquors. For com-

plete classification of this Act to the Code, see section 

201 of Title 27 and Tables. 

The Federal Seed Act, referred to in subsec. (a)(5), is 

act Aug. 9, 1939, ch. 615, 53 Stat. 1275, as amended, which 

is classified generally to chapter 37 (§ 1551 et seq.) of 

Title 7, Agriculture. For complete classification of this 

Act to the Code, see section 1551 of Title 7 and Tables. 

AMENDMENTS 

1968—Subsec. (b)(3). Pub. L. 90–628 struck out ref-

erence to the Act of August 31, 1916, and the Act of May 

21, 1928. 

EFFECTIVE DATE OF 1968 AMENDMENT 

Amendment by Pub. L. 90–628 effective 60 days after 

Oct. 22, 1968, see section 3 of Pub. L. 90–628, set out as 

a note under section 251 of this title. 

§ 1460. Savings provisions 

Nothing contained in this chapter shall be 
construed to repeal, invalidate, or supersede— 

(a) the Federal Trade Commission Act [15 
U.S.C. 41 et seq.] or any statute defined there-
in as an antitrust Act; 

(b) the Federal Food, Drug, and Cosmetic 
Act [21 U.S.C. 301 et seq.]; or 

(c) the Federal Hazardous Substances Label-
ing Act [15 U.S.C. 1261 et seq.]. 

(Pub. L. 89–755, § 11, Nov. 3, 1966, 80 Stat. 1302.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of chapter 2 of this title. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 
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The Federal Food, Drug, and Cosmetic Act, referred 

to in text, is act June 25, 1938, ch. 675, 52 Stat. 1040, as 

amended, which is classified generally to chapter 9 

(§ 301 et seq.) of Title 21, Food and Drugs, For complete 

classification of this Act to the Code, see section 301 of 

Title 21 and Tables. 

The Federal Hazardous Substances Labeling Act, re-

ferred to in text, is Pub. L. 86–613, July 12, 1960, 74 Stat. 

372, as amended, which is classified generally to chap-

ter 30 (§ 1261 et seq.) of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 1261 of this title and Tables. 

§ 1461. Effect upon State law 

It is hereby declared that it is the express in-
tent of Congress to supersede any and all laws of 
the States or political subdivisions thereof inso-
far as they may now or hereafter provide for the 
labeling of the net quantity of contents of the 
package of any consumer commodity covered by 
this chapter which are less stringent than or re-
quire information different from the require-
ments of section 1453 of this title or regulations 
promulgated pursuant thereto. 

(Pub. L. 89–755, § 12, Nov. 3, 1966, 80 Stat. 1302.) 

CHAPTER 39A—SPECIAL PACKAGING OF 
HOUSEHOLD SUBSTANCES FOR PROTEC-
TION OF CHILDREN 

Sec. 

1471. Definitions. 

1472. Special packaging standards. 

(a) Establishment. 

(b) Considerations. 

(c) Publication of findings, reasons, and 

citation of statutory authoriza-

tions. 

(d) Limitation. 

1473. Conventional packages, marketing. 

(a) Noncomplying packages for elderly or 

handicapped persons; labeling state-

ments. 

(b) Noncomplying packages for sub-

stances dispensed pursuant to or-

ders of medical practitioners. 

(c) Exclusive use of special packaging; 

necessary circumstances. 

1474. Regulations for special packaging standards. 

(a) Rule making procedure; election and 

application of procedure under sec-

tion 371 of title 21; publication of 

election and proposal. 

(b) Judicial review; petition; record; ad-

ditional evidence; jurisdiction of 

court of appeals; scope of review; re-

lief pending review; finality of judg-

ment; review by Supreme Court. 

1475. Repealed. 

1476. Preemption of Federal standards. 

(a) Exception for identical State stand-

ards. 

(b) Federal or State standards which af-

ford a higher degree of protection. 

(c) Exemption for State standards; re-

quirements; determination of bur-

den on interstate commerce; notice 

and hearing. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 2055, 2079 of 

this title; title 7 section 136w; title 21 sections 379r, 

379s. 

§ 1471. Definitions 

For the purpose of this Act— 

(1) The term ‘‘Commission’’ means the Con-
sumer Product Safety Commission. 

(2) The term ‘‘household substance’’ means 
any substance which is customarily produced or 
distributed for sale for consumption or use, or 
customarily stored, by individuals in or about 
the household and which is— 

(A) a hazardous substance as that term is de-
fined in section 1261(f) of this title; 

(B) a food, drug, or cosmetic as those terms 
are defined in section 321 of title 21; or 

(C) a substance intended for use as fuel when 
stored in a portable container and used in the 
heating, cooking, or refrigeration system of a 
house. 

(3) The term ‘‘package’’ means the immediate 
container or wrapping in which any household 
substance is contained for consumption, use, or 
storage by individuals in or about the house-
hold, and, for purposes of section 1473(a)(2) of 
this title, also means any outer container or 
wrapping used in the retail display of any such 
substance to consumers. Such term does not in-
clude— 

(A) any shipping container or wrapping used 
solely for the transportation of any household 
substance in bulk or in quantity to manufac-
turers, packers, or processors, or to wholesale 
or retail distributors thereof, or 

(B) any shipping container or outer wrapping 
used by retailers to ship or deliver any house-
hold substance to consumers unless it is the 
only such container or wrapping. 

(4) The term ‘‘special packaging’’ means pack-
aging that is designed or constructed to be sig-
nificantly difficult for children under five years 
of age to open or obtain a toxic or harmful 
amount of the substance contained therein with-
in a reasonable time and not difficult for normal 
adults to use properly, but does not mean pack-
aging which all such children cannot open or ob-
tain a toxic or harmful amount within a reason-
able time. 

(5) The term ‘‘labeling’’ means all labels and 
other written, printed, or graphic matter (A) 
upon any household substance or its package, or 
(B) accompanying such substance. 

(Pub. L. 91–601, § 2, Dec. 30, 1970, 84 Stat. 1670; 
Pub. L. 92–516, § 3(2), Oct. 21, 1972, 86 Stat. 998; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231; 
Pub. L. 94–284, § 3(a), May 11, 1976, 90 Stat. 503.) 

REFERENCES IN TEXT 

This Act, referred to in text, means Pub. L. 91–601 

which enacted this chapter, section 136(z)(2)(i) of Title 

7, Agriculture, and sections 343(n), 352(p), and 362(f) of 

Title 21, Food and Drugs, amended section 1261(p) of 

this title and section 353(b)(2) of Title 21, and enacted 

provisions set out as a note under this section. For 

complete classification of this Act to the Code, see 

Short Title note below and Tables. 

AMENDMENTS 

1976—Par. (2). Pub. L. 94–284 struck out subpar. (B) 

which included pesticide as defined in section 136(u) of 

Title 7 within meaning of ‘‘household substance’’, and 

redesignated subpars. (C) and (D) as (B) and (C), respec-

tively. 

1972—Par. (2)(B). Pub. L. 92–516 substituted ‘‘a pes-

ticide’’ for ‘‘an economic poison’’. 
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1 Comma retained in amendment by Pub. L. 97–414. 

EFFECTIVE DATE OF 1972 AMENDMENT 

For effective date of amendment by Pub. L. 92–516, 

see section 4 of Pub. L. 92–516, set out as an Effective 

Date note under section 136 of Title 7, Agriculture. 

EFFECTIVE DATE 

Section 8, formerly § 9, of Pub. L. 91–601, as amended 

by Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231, and 

renumbered by Pub. L. 97–35, title XII, § 1205(c), Aug. 13, 

1981, 95 Stat. 716, provided that: ‘‘This Act [see Short 

Title note set out below] shall take effect on the date 

of its enactment [Dec. 30, 1970]. Each regulation estab-

lishing a special packaging standard shall specify the 

date such standard is to take effect which date shall 

not be sooner than one hundred and eighty days or 

later than one year from the date such regulation is 

final, unless the Commission, for good cause found, de-

termines that an earlier effective date is in the public 

interest and publishes in the Federal Register his rea-

son for such finding, in which case such earlier date 

shall apply. No such standard shall be effective as to 

household substances subject to this Act packaged 

prior to the effective date of such final regulation.’’ 

SHORT TITLE 

Section 1 of Pub. L. 91–601 provided that: ‘‘This Act 

[enacting this chapter, section 135(z)(2)(i) of Title 7, Ag-

riculture, and sections 343(n), 352(p), and 362(f) of Title 

21, Food and Drugs, amending section 1261(p) of this 

title and section 353(b)(2) of Title 21, and enacting pro-

visions set out as a note under this section] may be 

cited as the ‘Poison Prevention Packaging Act of 

1970’.’’ 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ and ‘‘Con-

sumer Product Safety Commission’’ substituted for 

‘‘Secretary of Health, Education, and Welfare’’ in par. 

(1) pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1261 of this title. 

§ 1472. Special packaging standards 

(a) Establishment 

The Commission,1 may establish in accordance 
with the provisions of this Act, by regulation, 
standards for the special packaging of any 
household substance if it finds that— 

(1) the degree or nature of the hazard to chil-
dren in the availability of such substance, by 
reason of its packaging, is such that special 
packaging is required to protect children from 
serious personal injury or serious illness re-
sulting from handling, using, or ingesting such 
substance; and 

(2) the special packaging to be required by 
such standard is technically feasible, prac-
ticable, and appropriate for such substance. 

(b) Considerations 

In establishing a standard under this section, 
the Commission shall consider— 

(1) the reasonableness of such standard; 
(2) available scientific, medical, and engi-

neering data concerning special packaging and 
concerning childhood accidental ingestions, 
illness, and injury caused by household sub-
stances; 

(3) the manufacturing practices of industries 
affected by this Act; and 

(4) the nature and use of the household sub-
stance. 

(c) Publication of findings, reasons, and citation 
of statutory authorizations 

In carrying out this Act, the Commission shall 
publish its findings, its reasons therefor, and ci-
tation of the sections of statutes which author-
ize its action. 

(d) Limitation 

Nothing in this Act shall authorize the Com-
mission to prescribe specific packaging designs, 
product content, package quantity, or, with the 
exception of authority granted in section 
1473(a)(2) of this title, labeling. In this case of a 
household substance for which special packaging 
is required pursuant to a regulation under this 
section, the Commission may in such regulation 
prohibit the packaging of such substance in 
packages which it determines are unnecessarily 
attractive to children. 

(Pub. L. 91–601, § 3, Dec. 30, 1970, 84 Stat. 1670; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231; 
Pub. L. 97–414, § 9(k), Jan. 4, 1983, 96 Stat. 2065.) 

REFERENCES IN TEXT 

For classification to the Code of ‘‘this Act’’, referred 

to in text, see References in Text note set out under 

section 1471 of this title. 

AMENDMENTS 

1983—Subsec. (a). Pub. L. 97–414 struck out ‘‘, after 

consultation with the technical advisory committee 

provided for in section 1475 of this title’’ after ‘‘The 

Commission’’. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’, ‘‘it’’ sub-

stituted for ‘‘he’’, and ‘‘its’’ substituted for ‘‘his’’ wher-

ever appearing in text pursuant to section 30(a) of Pub. 

L. 92–573, which is classified to section 2079(a) of this 

title and which transferred functions of Secretary of 

Health, Education, and Welfare under this chapter to 

Consumer Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1261, 1474, 1476 

of this title; title 21 sections 343, 352, 362. 

§ 1473. Conventional packages, marketing 

(a) Noncomplying packages for elderly or handi-
capped persons; labeling statements 

For the purpose of making any household sub-
stance which is subject to a standard established 
under section 1472 of this title readily available 
to elderly or handicapped persons unable to use 
such substance when packaged in compliance 
with such standard, the manufacturer or packer, 
as the case may be, may package any household 
substance, subject to such a standard, in pack-
aging of a single size which does not comply 
with such standard if— 

(1) the manufacturer (or packer) also sup-
plies such substance in packages which com-
ply with such standard; and 

(2) the packages of such substance which do 
not meet such standard bear conspicuous la-
beling stating: ‘‘This package for households 
without young children’’; except that the 
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Commission may by regulation prescribe a 
substitute statement to the same effect for 
packaging too small to accommodate such la-
beling. 

(b) Noncomplying packages for substances dis-
pensed pursuant to orders of medical practi-
tioners 

In the case of a household substance which is 
subject to such a standard and which is dis-
pensed pursuant to an order of physician, den-
tist, or other licensed medical practitioner au-
thorized to prescribe, such substance may be 
dispensed in noncomplying packages only when 
directed in such order or when requested by the 
purchaser. 

(c) Exclusive use of special packaging; necessary 
circumstances 

In the case of a household substance subject to 
such a standard which is packaged under sub-
section (a) of this section in a noncomplying 
package, if the Commission determines that 
such substance is not also being supplied by a 
manufacturer (or packer) in popular size pack-
ages which comply with such standard, it may, 
after giving the manufacturer (or packer) an op-
portunity to comply with the purposes of this 
Act, by order require such substance to be pack-
aged by such manufacturer (or packer) exclu-
sively in special packaging complying with such 
standard if it finds, after opportunity for hear-
ing, that such exclusive use of special packaging 
is necessary to accomplish the purposes of this 
Act. 

(Pub. L. 91–601, § 4, Dec. 30, 1970, 84 Stat. 1671; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231.) 

REFERENCES IN TEXT 

For classification to the Code of ‘‘this Act’’, referred 

to in subsec. (c), see References in Text note set out 

under section 1471 of this title. 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ in sub-

secs. (a) and (c) and ‘‘it’’ substituted for ‘‘he’’ in subsec. 

(c) pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1261, 1471, 1472 

of this title; title 21 sections 343, 352, 362. 

§ 1474. Regulations for special packaging stand-
ards 

(a) Rule making procedure; election and applica-
tion of procedure under section 371 of title 
21; publication of election and proposal 

Proceedings to issue, amend, or repeal a regu-
lation prescribing a standard under section 1472 
of this title shall be conducted in accordance 
with the procedures prescribed by section 553 
(other than paragraph (3)(B) of the last sentence 
of subsection (b) of such section) of title 5 unless 
the Commission elects the procedures prescribed 
by subsection (e) of section 371 of title 21, in 
which event such subsection and subsections (f) 
and (g) of such section 371 shall apply to such 
proceedings. If the Commission makes such elec-

tion, it shall publish that fact with the proposal 
required to be published under paragraph (1) of 
such subsection (e). 

(b) Judicial review; petition; record; additional 
evidence; jurisdiction of court of appeals; 
scope of review; relief pending review; final-
ity of judgment; review by Supreme Court 

(1) In the case of any standard prescribed by a 
regulation issued in accordance with section 553 
of title 5, any person who will be adversely af-
fected by such a standard may, at any time prior 
to the 60th day after the regulation prescribing 
such standard is issued by the Commission, file 
a petition with the United States Court of Ap-
peals for the circuit in which such person resides 
or has his principal place of business for a judi-
cial review of such standard. A copy of the peti-
tion shall be forthwith transmitted by the clerk 
of the court to the Commission or other officer 
designated by it for that purpose. The Commis-
sion shall file in the court the record of the pro-
ceedings on which the Commission based its 
standard, as provided in section 2112 of title 28. 

(2) If the petitioner applies to the court for 
leave to adduce additional evidence, and shows 
to the satisfaction of the court that such addi-
tional evidence is material and that there was 
no opportunity to adduce such evidence in the 
proceeding before the Commission, the court 
may order such additional evidence (and evi-
dence in rebuttal thereof) to be taken before the 
Commission in a hearing or in such other man-
ner, and upon such terms and conditions, as to 
the court may seem proper. The Commission 
may modify its findings as to the facts, or make 
new findings, by reason of the additional evi-
dence so taken, and it shall file such modified or 
new findings, and its recommendation, if any, 
for the modification or setting aside of its origi-
nal standard, with the return of such additional 
evidence. 

(3) Upon the filing of the petition under para-
graph (1) of this subsection the court shall have 
jurisdiction to review the standard of the Com-
mission in accordance with subparagraphs (A), 
(B), (C), and (D) of paragraph (2) of section 706 of 
title 5. If the court ordered additional evidence 
to be taken under paragraph (2) of this sub-
section, the court shall also review the Commis-
sion’s standard to determine if, on the basis of 
the entire record before the court pursuant to 
paragraphs (1) and (2) of this subsection, it is 
supported by substantial evidence. If the court 
finds the standard is not so supported, the court 
may set it aside. 

(4) With respect to any standard reviewed 
under this subsection, the court may grant ap-
propriate relief pending conclusion of the review 
proceedings, as provided in section 705 of such 
title 5. 

(5) The judgment of the court affirming or set-
ting aside, in whole or in part, any such stand-
ard of the Commission shall be final, subject to 
review by the Supreme Court of the United 
States upon certiorari or certification, as pro-
vided in section 1254 of title 28. 

(Pub. L. 91–601, § 5, Dec. 30, 1970, 84 Stat. 1671; 
Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 Stat. 1231.) 

TRANSFER OF FUNCTIONS 

In subsec. (a), ‘‘Commission’’ substituted for ‘‘Sec-
retary’’ and ‘‘it’’ substituted for ‘‘he’’; in subsec. (b), 
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‘‘Commission’’ substituted for ‘‘Secretary’’, ‘‘it’’ sub-

stituted for ‘‘him’’ and ‘‘he’’, ‘‘its’’ substituted for 

‘‘his’’, and ‘‘Commission’s’’ substituted for ‘‘Sec-

retary’s’’ pursuant to section 30(a) of Pub. L. 92–573, 

which is classified to section 2079(a) of this title and 

which transferred functions of Secretary of Health, 

Education, and Welfare under this chapter to Consumer 

Product Safety Commission. 

§ 1475. Repealed. Pub. L. 97–35, title XII, § 1205(c), 
Aug. 13, 1981, 95 Stat. 716 

Section, Pub. L. 91–601, § 6, Dec. 30, 1970, 84 Stat. 1672, 

provided for appointment of a technical advisory com-

mittee to assist the Secretary in carrying out the pur-

poses of the Poison Prevention Packaging Act of 1970. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Aug. 13, 1981, see section 1215 of Pub. 

L. 97–35, set out as an Effective Date of 1981 Amend-

ment note under section 2052 of this title. 

§ 1476. Preemption of Federal standards 

(a) Exception for identical State standards 

Except as provided in subsections (b) and (c) of 
this section, whenever a standard established by 
the Commission under this Act applicable to a 
household substance is in effect, no State or po-
litical subdivision thereof shall have any au-
thority either to establish or continue in effect, 
with respect to such household substance, any 
standard for special packaging (and any exemp-
tion therefrom and requirement related thereto) 
which is not identical to the standard estab-
lished under section 1472 of this title (and any 
exemption therefrom and requirement related 
thereto) of this Act. 

(b) Federal or State standards which afford a 
higher degree of protection 

The Federal Government and the government 
of any State or political subdivision of a State 
may establish and continue in effect, with re-
spect to a household substance for its own use, 
a standard for special packaging or related re-
quirement which is designed to protect against 
a risk of illness or injury with respect to which 
a standard for special packaging or related re-
quirement is in effect under this Act and which 
is not identical to such standard or requirement 
if the Federal, State, or political subdivision 
standard or requirement provides a higher de-
gree of protection from such risk of illness or in-
jury than the standard or requirement in effect 
under this Act. 

(c) Exemption for State standards; requirements; 
determination of burden on interstate com-
merce; notice and hearing 

(1) Upon application of a State or political 
subdivision of a State, the Commission may, by 
regulation promulgated in accordance with 
paragraph (2), exempt from subsection (a) of this 
section, under such conditions as may be pre-
scribed in such regulation, any standard for spe-
cial packaging or related requirement of such 
State or political subdivision applicable to a 
household substance subject to a standard or re-
quirement in effect under this Act if— 

(A) compliance with the State or political 
subdivision standard or requirement would not 
cause the household substance to be in viola-
tion of the standard or requirement in effect 
under this Act, and 

(B) the State or political subdivision stand-
ard or requirement (i) provides a significantly 
higher degree of protection from the risk of 
illness or injury with respect to which the 
Federal standard or requirement is in effect, 
and (ii) does not unduly burden interstate 
commerce. 

In determining the burden, if any, of a State or 
political subdivision standard or requirement on 
interstate commerce the Commission shall con-
sider and make appropriate (as determined by 
the Commission in its discretion) findings on 
the technological and economic feasibility of 
complying with such standard or requirement, 
the cost of complying with such standard or re-
quirement, the geographic distribution of the 
household substance to which the standard or 
requirement would apply, the probability of 
other States or political subdivisions applying 
for an exemption under this subsection for a 
similar standard or requirement, and the need 
for a national, uniform standard or requirement 
under this Act for such household substance. 

(2) A regulation under paragraph (1) granting 
an exemption for a standard or requirement of a 
State or political subdivision of a State may be 
promulgated by the Commission only after it 
has provided, in accordance with section 553(b) 
of title 5 notice with respect to the promulga-
tion of the regulation and has provided oppor-
tunity for the oral presentation of views re-
specting its promulgation. 

(Pub. L. 91–601, § 7, formerly § 8, Dec. 30, 1970, 84 
Stat. 1673; Pub. L. 92–573, § 30(a), Oct. 27, 1972, 86 
Stat. 1231; Pub. L. 94–284, § 17(c), May 11, 1976, 90 
Stat. 513; renumbered § 7, Pub. L. 97–35, title XII, 
§ 1205(c), Aug. 13, 1981, 95 Stat. 716.) 

REFERENCES IN TEXT 

For classification to the Code of ‘‘this Act’’, referred 

to in text, see References in Text note set out under 

section 1471 of this title. 

AMENDMENTS 

1976—Pub. L. 94–284 substituted ‘‘(a) Except as pro-

vided in subsections (b) and (c) of this section, when-

ever’’ for ‘‘Whenever’’ in existing provision, and added 

subsecs. (b) and (c). 

TRANSFER OF FUNCTIONS 

‘‘Commission’’ substituted for ‘‘Secretary’’ in subsec. 

(a) pursuant to section 30(a) of Pub. L. 92–573, which is 

classified to section 2079(a) of this title and which 

transferred functions of Secretary of Health, Edu-

cation, and Welfare under this chapter to Consumer 

Product Safety Commission. 

CHAPTER 40—DEPARTMENT OF COMMERCE 

Sec. 

1501. Establishment of Department; Secretary; 

seal. 
1502, 1503. Omitted. 
1503a. Under Secretary of Commerce for Economic 

Affairs. 
1503b. Under Secretary of Commerce for Oceans and 

Atmosphere; duties; appointment; com-

pensation. 
1504. Repealed. 
1505. Additional Assistant Secretary; duties, rank 

of Assistant Secretaries. 
1506. Additional Assistant Secretary; appointment; 

applicability of section 1505. 
1507. Additional Assistant Secretary; appointment; 

compensation; duties. 



Page 1065 TITLE 15—COMMERCE AND TRADE § 1501 

Sec. 

1507a. Repealed. 
1507b. Assistant Secretary of Commerce; appoint-

ment; compensation; duties. 
1507c. Assistant Secretary of Commerce for Oceans 

and Atmosphere; duties; appointment; com-

pensation. 
1508. General Counsel. 
1509. Designation of officer to sign routine papers. 
1510. Clerical assistants. 
1511. Bureaus in Department. 
1511a. Repealed. 
1511b. United States fishery trade officers. 

(a) Appointment. 
(b) Assignment. 
(c) Functions of fishery trade officers. 
(d) Administration. 

1511c. Estuarine Programs Office. 
(a) Establishment. 
(b) Functions. 
(c) Authorization. 

1511d. Chesapeake Bay Estuarine Resources Office. 
(a) Establishment. 
(b) Functions. 
(c) Budget line item. 
(d) Omitted. 
(e) Chesapeake Executive Council. 

1511e. Office of Space Commercialization. 
(a) Establishment. 
(b) Director. 
(c) Functions of Office; duties of Direc-

tor. 
1512. Powers and duties of Department. 
1513. Duties and powers vested in Department. 
1514. Basic authority for performance of certain 

functions and activities of Department. 
1515. Records, etc., of bureaus transferred to De-

partment of Commerce. 
1516. Statistical information. 
1516a. Statistics relating to social, health, and eco-

nomic conditions of Americans of Spanish 

origin or descent. 
1517. Transfer of statistical or scientific work. 
1518. Custody of buildings; officers transferred. 
1519. Annual and special reports. 
1519a, 1520. Repealed. 
1521. Working capital fund; establishment; 

amount; uses; reimbursement. 
1522. Acceptance of gifts and bequests for purposes 

of the Department; separate fund; disburse-

ments. 
1523. Tax status of gifts and bequests of property. 
1524. Investment and reinvestments of moneys; 

credit and disbursement of interest. 
1525. Special studies; special compilations, lists, 

bulletins, or reports; clearinghouse for 

technical information; transcripts or cop-

ies; cost payments for special work; joint 

projects: cost apportionment, waiver. 
1526. Receipts for work or services; deposit in spe-

cial accounts; availability for payment of 

costs, repayment or advances to appropria-

tions or funds, refunds, credits to working 

capital funds; appropriation limitation of 

annual expenditures from accounts. 
1527. Fees or charges for services or publications 

under existing law unaffected. 
1527a. Economics and Statistics Administration Re-

volving Fund. 
1528. Transferred. 
1529. Relinquishment of legislative jurisdiction 

over certain lands. 
1530. Awarding of contracts for performance of 

commercial activity by National Oceanic 

and Atmospheric Administration. 
1531. Buying Power Maintenance accounts for 

International Trade Administration, Export 

Administration, and United States Travel 

and Tourism Administration. 
1532. Telecommunications; electromagnetic radi-

ation; research, analysis, dissemination of 

information; other functions of Secretary. 

Sec. 

1533. Commerce, Science, and Technology Fellow-

ship Program. 

1534. Assessment of fees for access to environ-

mental data. 

(a) Basis of assessment. 

(b) Eligible recipients; waiver of fees in 

cases of foreign governments and 

international organizations. 

(c) Publication of fee schedules in Fed-

eral Register; initial schedule effec-

tive for three-year period. 

(d) Effective date of assessments; pro-

gressive increments. 

(e) Data archive center operations; avail-

ability of fees for expenses of cen-

ters. 

(f) Report to Congressional committees. 

(g) Other assessment authorities unaf-

fected. 

1535. Office of Space Commerce; report of activi-

ties. 

1536. Prohibition against fraudulent use of ‘‘Made 

in America’’ labels. 

1537. Needs assessment for data management, ar-

chival, and distribution. 

1538. Notice of reprogramming. 

(a) In general. 

(b) Notice of reorganization. 

1539. Financial assistance. 

(a) Processing of applications. 

(b) Notification of applicant. 

(c) Exemption. 

(d) ‘‘Nondiscretionary assistance pro-

gram’’ defined. 

1540. Cooperative agreements. 

1541. Administrative Law Judges. 

§ 1501. Establishment of Department; Secretary; 
seal 

There shall be at the seat of government an 
executive department to be known as the De-
partment of Commerce, and a Secretary of Com-
merce, who shall be the head thereof, who shall 
be appointed by the President, by and with the 
advice and consent of the Senate, and whose 
term and tenure of office shall be like that of 
the heads of the other executive departments; 
and the provisions of title 4 of the Revised Stat-
utes, including all amendments thereto, shall be 
applicable to said department. The said Sec-
retary shall cause a seal of office to be made for 
the said department of such device as the Presi-
dent shall approve, and judicial notice shall be 
taken of the said seal. 

(Feb. 14, 1903, ch. 552, § 1, 32 Stat. 825; Feb. 17, 
1909, ch. 137, §§ 1, 2, 35 Stat. 626; Mar. 4, 1909, ch. 
297, § 1, 35 Stat. 861; Mar. 4, 1913, ch. 141, § 1, 37 
Stat. 736; Mar. 3, 1917, ch. 163, § 1, 39 Stat. 1111; 
Mar. 4, 1925, ch. 549, § 4, 43 Stat. 1301.) 

REFERENCES IN TEXT 

Title 4 of the Revised Statutes, referred to in text, 

was entitled ‘‘Provisions Applicable to All Executive 

Departments’’, and consisted of R.S. §§ 158 to 198. For 

provisions of the Code derived from such title 4, see sec-

tions 101, 301, 303, 304, 503, 2952, 3101, 3106, 3341, 3345 to 

3349, 5535, 5536 of Title 5, Government Organization and 

Employees; section 207 of Title 18, Crimes and Criminal 

Procedure; sections 514, 520 of Title 28, Judiciary and 

Judicial Procedure; section 3321 of Title 31, Money and 

Finance. 

CODIFICATION 

Section was formerly classified to section 591 of Title 

5 prior to the general revision and enactment of Title 
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5, Government Organization and Employees, by Pub. L. 

89–554, Sept. 6, 1966, 80 Stat. 378. 

TRANSFER OF FUNCTIONS 

A Department of Labor, under charge of a Commis-

sioner of Labor, was established by act June 13, 1888, 

ch. 380, 25 Stat. 182, and by section 9 of that act, the Bu-

reau of Labor created under act June 27, 1884, ch. 127, 

23 Stat. 60, was to cease on the organization of the De-

partment. The Department of Commerce and Labor, as 

an Executive Department, with a Secretary of Com-

merce and Labor as the head thereof, was established 

by act Feb. 14, 1903, ch. 552, 32 Stat. 825, and by section 

4 of that act, the Department of Labor was placed 

under the jurisdiction and made a part of the Depart-

ment of Commerce and Labor with various other of-

fices, bureaus, and branches of the public service also 

transferred to and placed under the jurisdiction of the 

Department so established. In subsequent appropria-

tion and other acts, the Department of Labor was des-

ignated as the Bureau of Labor in that Department. 

But by act March 4, 1913, ch. 141, 37 Stat. 736, a new ex-

ecutive department was created, to be called ‘‘The De-

partment of Labor,’’ with a Secretary of Labor to be 

the head thereof, and the Department of Commerce and 

Labor was thereafter to be called the Department of 

Commerce, and the Secretary thereof to be called the 

Secretary of Commerce. 

Functions of all other officers of Department of Com-

merce and functions of all agencies and employees of 

such Department, with a few exceptions, transferred to 

Secretary of Commerce, with power vested in him to 

authorize their performance or the performance of any 

of his functions by any such officers, agencies, and em-

ployees by Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 24, 

1950, 15 F.R. 3174, 64 Stat. 1263, set out below. 

DEPUTY SECRETARY OF COMMERCE 

For provisions directing the President to appoint a 

Deputy Secretary of Commerce, by and with the advice 

and consent of the Senate, with the Deputy Secretary 

to receive compensation at the rate payable for Level 

II of the Executive Schedule and with the Deputy Sec-

retary to perform such duties and exercise such powers 

as the Secretary may from time to time prescribe, see 

section 2(b)(1) of 1979 Reorg. Plan No. 3, set out in the 

Appendix to Title 5, Government Organization and Em-

ployees. 

Creation of the Office of Deputy Secretary of Com-

merce by section 2(b)(1) of 1979 Reorg. Plan. No. 3 effec-

tive Dec. 7, 1979, see Ex. Ord. 12175, set out as a note 

under section 2171 of Title 19, Customs Duties. 

ORDER OF SUCCESSION 

For order of succession during any period when both 

Secretary and Deputy Secretary of Commerce are un-

able to perform functions and duties of office of Sec-

retary, see Ex. Ord. No. 13242, Dec. 18, 2001, 66 F.R. 66260, 

set out as a note under section 3345 of Title 5, Govern-

ment Organization and Employees. 

REORGANIZATION PLAN NO. 5 OF 1950 

Eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1263, as amended 

July 2, 1954, ch. 456, title III, § 304, 68 Stat. 430 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, March 13, 1950, pursuant to the provisions of 

the Reorganization Act of 1949, approved June 20, 1949 

[see 5 U.S.C. 901 et seq.]. 

DEPARTMENT OF COMMERCE 

SECTION 1. TRANSFER OF FUNCTIONS TO THE 

SECRETARY 

(a) Except as otherwise provided in subsection (b) of 

this section, there are hereby transferred to the Sec-

retary of Commerce all functions of all other officers of 

the Department of Commerce and all functions of all 

agencies and employees of such Department. 

(b) This section shall not apply to the functions vest-

ed by the Administrative Procedure Act (60 Stat. 237) 

[see 5 U.S.C. 551 et seq. and 701 et seq.] in hearing exam-

iners employed by the Department of Commerce, nor to 

the functions of the Civil Aeronautics Board, of the In-

land Waterways Corporation, or of the Advisory Board 

of the Inland Waterways Corporation. 

SEC. 2. PERFORMANCE OF FUNCTIONS OF SECRETARY 

The Secretary of Commerce may from time to time 

make such provisions as he shall deem appropriate au-

thorizing the performance by any other officer, or by 

any agency or employee, of the Department of Com-

merce of any function of the Secretary, including any 

function transferred to the Secretary by the provisions 

of this reorganization plan. 

SEC. 3. ADMINISTRATIVE ASSISTANT SECRETARY 

[Repealed. July 2, 1954, ch. 456, title III, § 304, 68 Stat. 

430. Section authorized an Administrative Assistant 

Secretary of Commerce.] 

SEC. 4. INCIDENTAL TRANSFERS 

The Secretary of Commerce may from time to time 

effect such transfers within the Department of Com-

merce of any of the records, property, personnel, and 

unexpended balances (available or to be made avail-

able) of appropriations, allocations, and other funds of 

such Department as he may deem necessary in order to 

carry out the provisions of this reorganization plan. 

MESSAGE OF THE PRESIDENT 

To the Congress of the United States: 

I transmit herewith Reorganization Plan No. 5 of 

1950, prepared in accordance with the Reorganization 

Act of 1949 and providing for reorganizations in the De-

partment of Commerce. My reasons for transmitting 

this plan are stated in an accompanying general mes-

sage. 

After investigation I have found and hereby declare 

that each reorganization included in Reorganization 

Plan No. 5 of 1950 is necessary to accomplish one or 

more of the purposes set forth in section 2(a) of the Re-

organization Act of 1949. 

I have found and hereby declare that it is necessary 

to include in the accompanying reorganization plan, by 

reason of reorganizations made thereby, provisions for 

the appointment and compensation of an Administra-

tive Assistant Secretary of Commerce. The rate of 

compensation fixed for this officer is that which I have 

found to prevail in respect to comparable officers in the 

executive branch of the Government. 

The taking effect of the reorganizations included in 

this plan may not in itself result in substantial imme-

diate savings. However, many benefits in improved op-

erations are probable during the next years which will 

result in a reduction in expenditures as compared with 

those that would be otherwise necessary. An itemiza-

tion of these reductions in advance of actual experience 

under this plan is not practicable. 

HARRY S. TRUMAN. 

THE WHITE HOUSE, March 13, 1950. 

FEDERAL MARITIME BOARD, AND MARITIME FUNCTIONS 

OF SECRETARY OF COMMERCE 

Section 307 of Reorg. Plan No. 21 of 1950, eff. May 24, 

1950, 15 F.R. 3178, 64 Stat. 1273, set out in the Appendix 

to Title 5, Government Organization and Employees, 

provided that the functions transferred by the provi-

sions of that Plan should not be subject to the provi-

sions of Reorg. Plan No. 5 of 1950, set out above. Said 

Reorg. Plan No. 21 of 1950 created, within the Depart-

ment of Commerce, the Federal Maritime Board, and 

the Maritime Administration, the latter, with a Mari-

time Administrator at its head. It abolished the United 

States Maritime Commission, transferring some of its 

functions and some of the functions of its Chairman to 

said Federal Maritime Board. It transferred the re-
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mainder of the functions of that Commission and its 

Chairman to the Secretary of Commerce, with power 

vested in him to authorize their performance by said 

Maritime Administrator. 

§§ 1502, 1503. Omitted 

CODIFICATION 

Section 1502, act June 5, 1939, ch. 180, § 1, 53 Stat. 808, 

established position of Under Secretary of Commerce. 

Position abolished by section 2(b)(2) of Reorg. Plan No. 

3 of 1979, 44 F.R. 69273, 93 Stat. 1381, set out in the Ap-

pendix to Title 5, Government Organization and Em-

ployees. 

Section 1503, act June 5, 1939, ch. 180, § 2, 53 Stat. 808, 

provided for performance by Under Secretary of Com-

merce of Secretary’s duties on latter’s death, absence, 

etc. 

UNDER SECRETARY FOR INTERNATIONAL TRADE 

The additional office of Under Secretary for Inter-

national Trade, in the Department of Commerce, was 

provided for by section 2(c) of Reorg. Plan No. 3 of 1979, 

44 F.R. 69273, 93 Stat. 1381, set out in the Appendix to 

Title 5, Government Organization and Employees, to be 

appointed by the President, by and with the advice and 

consent of the Senate, to receive compensation at the 

rate payable for Level III of the Executive Schedule, 

and to perform such duties and exercise such powers as 

the Secretary of Commerce may from time to time pre-

scribe. 

UNDER SECRETARY FOR TRANSPORTATION 

The additional office of ‘‘Under Secretary of Com-

merce for Transportation’’, in the Department of Com-

merce, was provided for by section 301 of Reorg. Plan 

No. 21 of 1950, eff. May 24, 1950, 15 F.R. 3178, 64 Stat. 

1273, set out in the Appendix to Title 5, Government Or-

ganization and Employees, to be appointed by the 

President, by and with the advice and consent of the 

Senate, to receive compensation at the rate prescribed 

by law for Under Secretaries of Executive departments, 

and to perform such duties as the Secretary of Com-

merce shall prescribe. 

§ 1503a. Under Secretary of Commerce for Eco-
nomic Affairs 

There shall be in the Department of Commerce 
an Under Secretary of Commerce for Economic 
Affairs who shall be appointed by the President 
by and with the advice and consent of the Sen-
ate. The Under Secretary shall perform such du-
ties as the Secretary of Commerce shall pre-
scribe. 

(Pub. L. 97–195, § 1(a), June 16, 1982, 96 Stat. 115.) 

§ 1503b. Under Secretary of Commerce for 
Oceans and Atmosphere; duties; appoint-
ment; compensation 

There shall be in the Department of Commerce 
an Under Secretary of Commerce for Oceans and 
Atmosphere who shall serve as the Adminis-
trator of the National Oceanic and Atmospheric 
Administration established by Reorganization 
Plan No. 4 of 1970 [5 U.S.C. App.] and perform 
such duties as the Secretary of Commerce shall 
prescribe. The Under Secretary shall be ap-
pointed by the President by and with the advice 
and consent of the Senate and shall be com-
pensated at the rate now or hereafter provided 
for Level III of the Executive Schedule Pay 
Rates (5 U.S.C. 5314). 

(Pub. L. 99–659, title IV, § 407(a), Nov. 14, 1986, 100 
Stat. 3739.) 

REFERENCES IN TEXT 

Reorganization Plan No. 4 of 1970, referred to in text, 

is set out under section 1511 of this title. 

SERVICE BY INCUMBENT ADMINISTRATOR AND DEPUTY 

ADMINISTRATOR OF THE NATIONAL OCEANIC AND AT-

MOSPHERIC ADMINISTRATION 

Section 407(c) of Pub. L. 99–659 provided that: ‘‘The 

individual serving on the date of enactment of this Act 

[Nov. 14, 1986]— 
‘‘(A) as the Administrator of the National Oceanic 

and Atmospheric Administration shall also serve as 

the Under Secretary of Commerce for Oceans and At-

mosphere until such time as a successor is appointed 

under subsection (a) of this section [enacting this sec-

tion]; and 
‘‘(B) as the Deputy Administrator of the National 

Oceanic and Atmospheric Administration shall also 

serve as the Assistant Secretary of Commerce for 

Oceans and Atmosphere until such time as a succes-

sor is appointed under subsection (b) of this section 

[enacting section 1507(c) of this title].’’ 

§ 1504. Repealed. Pub. L. 97–195, § 1(c)(1), June 
16, 1982, 96 Stat. 115 

Section, acts Feb. 14, 1903, ch. 552, § 2, 32 Stat. 826; 

Mar. 4, 1913, ch. 141, § 1, 37 Stat. 736; Mar. 3, 1917, ch. 163, 

§ 1, 39 Stat. 1111, provided for appointment by President 

of an Assistant Secretary of Commerce, who would per-

form such duties as prescribed by Secretary or required 

by law. 

§ 1505. Additional Assistant Secretary; duties, 
rank of Assistant Secretaries 

There shall be in the Department of Commerce 
one additional Assistant Secretary of Com-
merce, who shall be appointed by the President, 
by and with the advice and consent of the Sen-
ate. The Secretary of Commerce may assign to 
his Assistant Secretaries such duties, including 
the direction of the Bureau of Foreign and Do-
mestic Commerce, as he shall prescribe, or may 
be required by law. The Assistant Secretaries of 
Commerce shall be without numerical distinc-
tion of rank. 

(July 15, 1947, ch. 251, 61 Stat. 326.) 

CODIFICATION 

Provisions of last sentence that fixed the compensa-

tion of the Assistant Secretaries of Commerce have 

been omitted as the positions are under the Executive 

Schedule under section 5315 of Title 5, Government Or-

ganization and Employees. 
Section was formerly classified to section 592a of 

Title 5 prior to the general revision and enactment of 

Title 5 by Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 378. 

PRIOR PROVISIONS 

Prior provisions for an additional Assistant Sec-

retary of Commerce were contained in act May 20, 1926, 

ch. 344, § 8 (1st sentence), 44 Stat. 573, as amended June 

23, 1938, ch. 601, § 1107(k), 52 Stat. 1029. Said position was 

terminated by section 592a–1 of former Title 5, Execu-

tive Departments and Government Officers and Em-

ployees. Section 8 of act May 20, 1926, was subsequently 

repealed by Pub. L. 85–726, title XIV, § 1401(a), Aug. 23, 

1958, 72 Stat. 806, and Pub. L. 97–195, § 1(c)(2), June 16, 

1982, 96 Stat. 115. 

TRANSFER OF FUNCTIONS 

Pursuant to powers transferred to Secretary of Com-

merce under Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out as a note 

under section 1501 of this title, Secretary has reas-

signed functions of Bureau of Foreign and Domestic 

Commerce to other officers of Department. 
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ORDER OF SUCCESSION 

For order of succession during any period when both 

Secretary and Deputy Secretary of Commerce are un-

able to perform functions and duties of office of Sec-

retary, see Ex. Ord. No. 13242, Dec. 18, 2001, 66 F.R. 66260, 

set out as a note under section 3345 of Title 5, Govern-

ment Organization and Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1506 of this title. 

§ 1506. Additional Assistant Secretary; appoint-
ment; applicability of section 1505 

There shall be on and after July 2, 1954 in the 
Department of Commerce, in addition to the As-
sistant Secretaries now provided for by law, one 
additional Assistant Secretary of Commerce, 
who shall be appointed by the President by and 
with the advice and consent of the Senate, and 
who shall be subject in all respects to the provi-
sions of section 1505 of this title, relating to As-
sistant Secretaries of Commerce. 

(July 2, 1954, ch. 456, title III, § 304, 68 Stat. 430.) 

CODIFICATION 

Section constitutes the first sentence of section 304 of 

act July 2, 1954. The second sentence of such section 304 

repealed section 3 of Reorg. Plan 5 of 1950, 15 F.R. 3174, 

64 Stat. 1263, set out as a note under section 1501 of this 

title, which established the position of Administrative 

Assistant Secretary of Commerce. 
Section was formerly classified to section 592a–3 of 

Title 5 prior to the general revision and enactment of 

Title 5, Government Organization and Employees, by 

Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 378. 

§ 1507. Additional Assistant Secretary; appoint-
ment; compensation; duties 

There shall be in the Department of Com-
merce, in addition to the Assistant Secretaries 
now provided by law, one additional Assistant 
Secretary of Commerce who shall be appointed 
by the President by and with the advice and con-
sent of the Senate, shall receive compensation 
at the rate prescribed by law for Assistant Sec-
retaries of Commerce, and shall perform such 
duties as the Secretary of Commerce shall pre-
scribe. 

(Pub. L. 87–405, Feb. 16, 1962, 76 Stat. 9.) 

CODIFICATION 

Section was formerly classified to section 592a–4 of 

Title 5 prior to the general revision and enactment of 

Title 5, Government Organization and Employees, by 

Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 378. 

§ 1507a. Repealed. Pub. L. 97–31, § 12(5), Aug. 6, 
1981, 95 Stat. 154 

Section, Pub. L. 91–469, § 42(a), Oct. 21, 1970, 84 Stat. 

1038, related to appointment, compensation, and duties 

of the Assistant Secretary for Maritime Affairs. 

§ 1507b. Assistant Secretary of Commerce; ap-
pointment; compensation; duties 

There shall be in the Department of Com-
merce, in addition to the Assistant Secretaries 
provided by law as of November 12, 1977, one ad-
ditional Assistant Secretary of Commerce who 
shall be appointed by the President, by and with 
the advice and consent of the Senate. Such As-
sistant Secretary shall perform such duties as 
the Secretary of Commerce shall prescribe. 

(Pub. L. 95–173, § 9(a), Nov. 12, 1977, 91 Stat. 1360; 
Pub. L. 97–195, § 1(c)(4), June 16, 1982, 96 Stat. 
115.) 

AMENDMENTS 

1982—Pub. L. 97–195 substituted ‘‘Such Assistant Sec-

retary shall perform such duties’’ for ‘‘Such Assistant 

Secretary shall receive compensation at the rate pre-

scribed by law for Assistant Secretaries of Commerce, 

and shall perform such duties’’. 

§ 1507c. Assistant Secretary of Commerce for 
Oceans and Atmosphere; duties; appoint-
ment; compensation 

There shall be in the Department of Com-
merce, in addition to the Assistant Secretaries 
of Commerce provided by law before November 
14, 1986, one additional Assistant Secretary of 
Commerce who shall have the title Assistant 
Secretary of Commerce for Oceans and Atmos-
phere and shall serve as the Deputy Adminis-
trator of the National Oceanic and Atmospheric 
Administration established by Reorganization 
Plan No. 4 of 1970 [5 U.S.C. App.] and perform 
such duties and functions as the Under Sec-
retary of Commerce for Oceans and Atmosphere 
shall prescribe. The Assistant Secretary for 
Oceans and Atmosphere shall be appointed by 
the President by and with the advice and con-
sent of the Senate and shall be compensated at 
the rate now or hereafter provided for Level IV 
of the Executive Schedule Pay Rates (5 U.S.C. 
5315). 

(Pub. L. 99–659, title IV, § 407(b), Nov. 14, 1986, 100 
Stat. 3739.) 

REFERENCES IN TEXT 

Reorganization Plan No. 4 of 1970, referred to in text, 

is set out under section 1511 of this title. 

SERVICE BY INCUMBENT ADMINISTRATOR AND DEPUTY 

ADMINISTRATOR OF THE NATIONAL OCEANIC AND AT-

MOSPHERIC ADMINISTRATION 

Individuals serving on Nov. 14, 1986, as Deputy Ad-

ministrator of National Oceanic and Atmospheric Ad-

ministration to also serve as Assistant Secretary of 

Commerce for Oceans and Atmosphere, until successor 

is appointed, see section 407(c)(B) of Pub. L. 99–659, set 

out as a note under section 1503b of this title. 

§ 1508. General Counsel 

There shall be in the Department of Commerce 
a General Counsel, who shall be appointed by 
the President, by and with the advice and con-
sent of the Senate. 

(Mar. 18, 1904, ch. 716, § 1, 33 Stat. 135; July 17, 
1952, ch. 932, § 2, 66 Stat. 758; Aug. 20, 1954, ch. 776, 
68 Stat. 753.) 

CODIFICATION 

Provisions of section that fixed the compensation of 

the General Counsel have been omitted as the position 

is under the Executive Schedule under section 5315 of 

Title 5, Government Organization and Employees. 

Section was formerly classified to section 592b of 

Title 5 prior to the general revision and enactment of 

Title 5 by Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 378. 

AMENDMENTS 

1954—Act Aug. 20, 1954, established rate of compensa-

tion. 

1952—Act July 17, 1952, redesignated Solicitor as Gen-

eral Counsel and provided that ‘‘all laws and orders re-
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1 So in original. Probably should be followed by a semicolon. 

lating or referring to the Solicitor shall be deemed to 

relate or refer to the General Counsel’’. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out as a note 

under section 1501 of this title. 

ORDER OF SUCCESSION 

For order of succession during any period when both 

Secretary and Deputy Secretary of Commerce are un-

able to perform functions and duties of office of Sec-

retary, see Ex. Ord. No. 13242, Dec. 18, 2001, 66 F.R. 66260, 

set out as a note under section 3345 of Title 5, Govern-

ment Organization and Employees. 

§ 1509. Designation of officer to sign routine pa-
pers 

The Secretary may designate an officer of the 
Department to sign minor routine official pa-
pers and documents during the temporary ab-
sence of the Secretary, the Under Secretary, and 
the Assistant Secretaries of the Department. 

(May 21, 1945, ch. 129, title III, § 301, 59 Stat. 188; 
July 15, 1947, ch. 251, 61 Stat. 326.) 

CODIFICATION 

Assistant Secretary changed to Assistant Secretaries 

by act July 15, 1947, which provided for an additional 

Assistant Secretary. See section 1505 of this title. 

Section was formerly classified to section 593a of 

Title 5 prior to the general revision and enactment of 

Title 5, Government Organization and Employees, by 

Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 378. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out as a note 

under section 1501 of this title. 

§ 1510. Clerical assistants 

There shall also be such clerical assistants as 
may from time to time be authorized by the 
Congress. 

(Feb. 14, 1903, ch. 552, § 2, 32 Stat. 826; July 16, 
1952, ch. 878, § 2, 66 Stat. 710.) 

CODIFICATION 

Section was formerly classified to section 594 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, Sept. 6, 1966, 80 Stat. 378. 

AMENDMENTS 

1952—Act July 16, 1952, provided for clerical assistants 

instead of a disbursing clerk. 

DISBURSEMENT CLERK 

Section, act Feb. 14, 1903, ch. 552, § 2, 32 Stat. 826, pro-

vided for a disbursing clerk in the Department of Com-

merce. 

TRANSFER OF DISBURSEMENT AGENCIES 

Division of Disbursement and certain other offices 

and agencies and their functions consolidated into Fis-

cal Service of Department of the Treasury by Reorg. 

Plan No. III of 1940, § 1(a)(1), eff. June 30, 1940, 5 F.R. 

2107, 54 Stat. 1231, set out in the Appendix to Title 5, 

Government Organization and Employees. See section 

306 of Title 31, Money and Finance. 

§ 1511. Bureaus in Department 

The following named bureaus, administra-
tions, services, offices, and programs of the pub-
lic service, and all that pertains thereto, shall 
be under the jurisdiction and subject to the con-
trol of the Secretary of Commerce: 

(1) National Oceanic and Atmospheric Ad-
ministration; 

(2) United States Travel and Tourism Ad-
ministration; 

(3) National Institute of Standards and Tech-
nology; 

(4) United States Patent and Trademark Of-
fice 1 

(5) Bureau of the Census; and 
(6) such other bureaus or other organiza-

tional units as the Secretary of Commerce 
may from time to time establish in accordance 
with law. 

(Feb. 14, 1903, ch. 552, §§ 4, 12, 32 Stat. 826, 830; 
June 17, 1910, ch. 301, § 4, 36 Stat. 537; Aug. 23, 
1912, ch. 350, § 1, 37 Stat. 407; Mar. 4, 1913, ch. 141, 
§ 3, 37 Stat. 737; Jan. 5, 1923, ch. 23, § 1, 42 Stat. 
1109; June 30, 1932, ch. 314, § 501, 47 Stat. 415; Feb. 
22, 1934, Ex. Ord. 6611; May 27, 1936, ch. 463, § 1, 49 
Stat. 1380; 1939 Reorg. Plan No. II, §§ 2(a), 4(e), 6, 
eff. July 1, 1936, 4 F.R. 2731, 53 Stat. 1432; 1940 
Reorg. Plan No. IV, §§ 7, 8, eff. June 30, 1940, 5 
F.R. 2422, 54 Stat. 1235, 1236; 1946 Reorg. Plan No. 
3, §§ 101–104, eff. July 16, 1946, 11 F.R. 7875, 60 
Stat. 1097; June 30, 1949, ch. 288, title I, § 103(a), 
63 Stat. 380; Aug. 4, 1949, ch. 393, § 20, 63 Stat. 561; 
1949 Reorg. Plan No. 7, § 1, eff. Aug. 19, 1949, 14 
F.R. 5228, 63 Stat. 1070; 1950 Reorg. Plan No. 21, 
§§ 101, 106, 201, 15 F.R. 3178, 64 Stat. 1273; Pub. L. 
93–498, § 23, Oct. 29, 1974, 88 Stat. 1549; Pub. L. 
93–596, § 3, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
95–422, § 2(c), Oct. 5, 1978, 92 Stat. 932; Pub. L. 
97–31, § 12(6), Aug. 6, 1981, 95 Stat. 154; Pub. L. 
97–63, § 4(a)(1), Oct. 16, 1981, 95 Stat. 1014; Pub. L. 
100–418, title V, § 5115(c), Aug. 23, 1988, 102 Stat. 
1433; Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(6)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583; Pub. L. 106–503, title I, § 110(b), Nov. 13, 
2000, 114 Stat. 2302.) 

CODIFICATION 

Section was formerly classified to section 597 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, Sept. 6, 1966, 80 Stat. 378. 

AMENDMENTS 

2000—Pars. (5) to (7). Pub. L. 106–503 inserted ‘‘and’’ 

after ‘‘Census;’’ in par. (5), redesignated par. (7) as (6) 

and struck out former par. (6) which read as follows: 

‘‘United States Fire Administration; and’’. 

1999—Pub. L. 106–113 redesignated pars. (a) to (g) as (1) 

to (7), respectively, realigned margins, and in par. (4) 

substituted ‘‘United States Patent and Trademark Of-

fice’’ for ‘‘Patent and Trademark Office;’’. 

1988—Subsec. (c). Pub. L. 100–418 substituted ‘‘Na-

tional Institute of Standards and Technology’’ for ‘‘Na-

tional Bureau of Standards’’. 

1981—Pars. (c) to (g). Pub. L. 97–31 struck out par. (c) 

‘‘Maritime Administration’’ and redesignated pars. (d) 

to (h) as (c) to (g), respectively. 
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1978—Par. (g). Pub. L. 95–422 substituted ‘‘United 

States Fire Administration’’ for ‘‘National Fire Pre-

vention and Control Administration’’. 

1974—Pub. L. 93–498 amended section generally, sub-

stituting reference to Secretary of Commerce for De-

partment of Commerce, substituting letters for num-

bers in the designation for enumerated bodies, and in 

such enumeration substituted reference to National 

Oceanic and Atmospheric Administration, United 

States Travel Service, Maritime Administration, Na-

tional Bureau of Standards, Patent Office, Bureau of 

the Census, National Fire Prevention and Control Ad-

ministration and such other bureaus or other organiza-

tional units as the Secretary of Commerce may from 

time to time establish in accordance with law, for ref-

erence to The Bureau of Foreign and Domestic Com-

merce, The Bureau of Public Roads, The Civil Aero-

nautics Authority, The Census Office, The Coast and 

Geodetic Survey, The Federal Maritime Board, The In-

land Waterways Corporation, The Maritime Adminis-

tration, The National Bureau of Standards, The Patent 

Office, and The Weather Bureau. 

CHANGE OF NAME 

‘‘United States Travel and Tourism Administration’’ 

substituted for ‘‘United States Travel Service’’ in par. 

(b), pursuant to section 4(a)(1) of Pub. L. 97–63, which 

established United States Travel and Tourism Adminis-

tration in place of United States Travel Service, effec-

tive Oct. 1, 1981. See section 2124 of Title 22, Foreign 

Relations and Intercourse. 

‘‘Patent and Trademark Office’’ substituted for ‘‘Pat-

ent Office’’, in par. (d) pursuant to section 3 of Pub. L. 

93–596, set out as a note under section 1 of Title 35, Pat-

ents. 

In order to implement the provisions of Reorganiza-

tion Plan No. 4 of 1970, eff. Oct. 3, 1970, 35 F.R. 15627, 84 

Stat. 2090, as amended, set out below, the following or-

ganizational names appearing in chapter IX of subtitle 

B of Title 15, Code of Federal Regulations, which covers 

the administration of the National Oceanic and Atmos-

pheric Administration, were changed by order of the 

Acting Associate Administrator, 35 F.R. 19249, Dec. 19, 

1970, as follows: Environmental Science Services Ad-

ministration to National Oceanic and Atmospheric Ad-

ministration (ESSA to NOAA); Coast and Geodetic Sur-

vey to National Ocean Survey; and Weather Bureau to 

National Weather Service. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

REPEALS 

Act June 17, 1910, ch. 301, § 4, 36 Stat. 537, cited as a 

credit to this section, was repealed by act Aug. 4, 1949, 

ch. 393, § 20, 63 Stat. 561. 

Act June 30, 1932, ch. 314, § 501, 47 Stat. 415, cited as 

a credit to this section, was repealed by Pub. L. 89–554, 

§ 8(a), Sept. 6, 1966, 80 Stat. 648 and Pub. L. 97–258, § 5(b), 

Sept. 13, 1982, 96 Stat. 1068, 1074. 

Act May 27, 1936, ch. 463, § 1, 49 Stat. 1380, cited as a 

credit to this section, was repealed by Pub. L. 89–554, 

§ 8(a), Sept. 6, 1966, 80 Stat. 649. 

TRANSFER OF FUNCTIONS; ORGANIZATIONAL HISTORY 

Functions of United States Fire Administration gen-

erally transferred to Federal Emergency Management 

Agency. For further details see Transfer of Functions 

note set out under section 2202 of this title. 

Functions of Secretary of Commerce, Department of 

Commerce, and officers and components of Department 

of Commerce as they related to or were utilized by Of-

fice of Energy Programs within Department of Com-

merce, but limited to industrial energy conservation 

programs, transferred to, and vested in, Secretary of 

Energy as part of creation of Department of Energy by 

Pub. L. 95–91, Aug. 4, 1977, 91 Stat. 565. See section 7157 

of Title 42, The Public Health and Welfare. 
For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out as a note 

under section 1501 of this title. 
Public Roads Administration, which was redesignated 

Bureau of Public Roads and, with its functions, trans-

ferred from Federal Works Agency to General Services 

Administration by section 103(a) of act June 30, 1949 

(set out as section 753 of Title 40, Public Buildings, 

Property, and Works), was subsequently transferred to 

Department of Commerce, and then to Department of 

Transportation, by Reorg. Plan No. 7 of 1949, as amend-

ed, which is set out in the Appendix to Title 5, Govern-

ment Organization and Employees. 
Federal Maritime Board was created as an agency 

within Department of Commerce by Reorg. Plan No. 21 

of 1950, §§ 101, 106, set out in the Appendix to Title 5, and 

sections 103 to 105 of the Plan transferred to Board and 

its chairman certain functions of former United States 

Maritime Commission and chairman thereof. Section 

307 of the Plan provided that functions transferred to 

Federal Maritime Board and its chairman should not be 

subject to the provisions of Reorg. Plan No. 5 of 1950, 

also eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out 

in note under section 1501 of this title, which, with a 

few additional exceptions, transferred functions of all 

officers, agencies, and employees of Department of 

Commerce to Secretary of Commerce, and authorized 

him to delegate any functions so transferred, or any of 

his other functions, to any of such officers, agencies 

and employees. Section 304 of Reorg. Plan No. 7 of 1961, 

eff. Aug. 12, 1961, 26 F.R. 7315, 75 Stat. 840, set out in the 

Appendix to Title 5, abolished Federal Maritime Board, 

including offices of members of Board. Functions of 

Board transferred either to Federal Maritime Commis-

sion, which was established as an independent body, or 

to Secretary of Commerce by sections 103 and 202 of 

Reorg. Plan No. 7 of 1961. 
Maritime Administration, with a Maritime Adminis-

trator at its head, was established in Department of 

Commerce by Reorg. Plan No. 21 of 1950, § 201, set out 

in the Appendix to Title 5, and section 204 of the Plan 

transferred certain functions of former United States 

Maritime Commission and its Chairman to Secretary of 

Commerce, with power vested in Secretary to authorize 

their performance by Administrator. Section 307 of the 

Plan provided that functions transferred to Secretary 

by that Plan should not be subject to provisions of 

Reorg. Plan No. 5 of 1950, also eff. May 24, 1950, 15 F.R. 

3174, 64 Stat. 1263, set out in note under section 1501 of 

this title, which, with a few additional exceptions, 

transferred functions of all other officers, agencies, and 

employees of Department of Commerce to Secretary of 

Commerce, and authorized him to delegate any func-

tions so transferred, or any of his other functions, to 

any of such officers, agencies, and employees. 
Section 304 of Reorg. Plan No. 7 of 1961, eff. Aug. 12, 

1961, 26 F.R. 7315, 75 Stat. 840, set out in the Appendix 

to Title 5, abolished Federal Maritime Board, including 

offices of members of Board. Functions of Board trans-

ferred either to Federal Maritime Commission, which 

was established as an independent body, or to Sec-

retary of Commerce by sections 103 and 202 of Reorg. 

Plan No. 7 of 1961. 
Maritime Administration of Department of Com-

merce transferred to Department of Transportation, 

and all related functions of Secretary and other officers 

and offices of Department of Commerce transferred to 

Department of Transportation and vested in Secretary 

of Transportation, see section 1601 et seq. of Title 46, 

Appendix, Shipping. 
Community Relations Service transferred from De-

partment of Commerce to Department of Justice by 

Reorg. Plan No. 1 of 1966, eff. Apr. 22, 1966, 31 F.R. 6187, 

80 Stat. 1607, set out in the Appendix to Title 5. 
Department of Commerce, prior to act Mar. 4, 1913, 

was known as Department of Commerce and Labor. The 
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following agencies which were placed under jurisdiction 

of Department of Commerce and Labor by act Feb. 13, 

1903, which act established the Department, were abol-

ished or transferred as follows: 
Office of United States Shipping Commissioner abol-

ished by Reorg. Plan No. 3 of 1946, §§ 101 to 104, eff. July 

16, 1946, which transferred functions to Commandant of 

Coast Guard and Commissioner of Customs. See Appen-

dix to Title 5, Government Organization and Employ-

ees. 
Bureau of Navigation and the Steamboat Inspection 

Service consolidated into Bureau of Navigation and 

Steamboat Inspection by act June 30, 1932, which name 

was changed to Bureau of Marine Inspection and Navi-

gation by act May 27, 1936, cited to text. Bureau abol-

ished and functions transferred to Commandant of 

Coast Guard and Commissioner of Customs by Reorg. 

Plan No. 3 of 1946. See Appendix to Title 5. 
Bureau of Fisheries transferred to Department of the 

Interior by section 4(e) of Reorg. Plan No. II of 1939. 

Reorg. Plan No. II of 1939 is set out in the Appendix to 

Title 5. 
Bureau of Immigration changed to Bureau of Immi-

gration and Naturalization by act June 29, 1906, ch. 

3592, § 1, 34 Stat. 596. Commissioner General of Immigra-

tion, Commissioners of Immigration, and Bureau of Im-

migration and Naturalization, transferred to Depart-

ment of Labor by act Mar. 4, 1913. Subsequently, by Ex. 

Ord. No. 6166, § 14 of June 10, 1933, and Reorg. Plan No. 

V of 1940, eff. June 14, 1940, 5 F.R. 2223, 54 Stat. 1238, Bu-

reau of Immigration and Bureau of Naturalization con-

solidated to form Immigration and Naturalization 

Service and transferred to Department of Justice. 
Light-House Board and Light-House Establishment 

consolidated under Bureau of Lighthouses by act June 

17, 1910, ch. 301, § 4, 36 Stat. 537. Bureau of Lighthouses 

transferred to Coast Guard in Department of the Treas-

ury by Reorg. Plan No. II of 1939, § 2(a). Reorg. Plan No. 

II of 1939 is set out in the Appendix to Title 5. Said sec-

tion 4 of act June 17, 1910, was repealed by section 20 of 

act Aug. 4, 1949, section 1 of which reestablished Coast 

Guard by enacting Title 14, Coast Guard. Coast Guard 

transferred to Department of Transportation, and all 

functions, powers, and duties relating to Coast Guard 

of Secretary of the Treasury and of other officers and 

offices of Department of the Treasury transferred to 

Secretary of Transportation by Pub. L. 89–670, § 6(b)(1), 

Oct. 15, 1966, 80 Stat. 938. Section 6(b)(2) of Pub. L. 

89–670, however, provided that notwithstanding such 

transfer of functions, Coast Guard shall operate as part 

of Navy in time of war or when President directs as 

provided in section 3 of Title 14, Coast Guard. See sec-

tion 108 of Title 49, Transportation. 
Bureau of Mines transferred from Department of the 

Interior to Department of Commerce by Ex. Ord. No. 

4239, eff. July 1, 1925, and retransferred to Department 

of the Interior by Ex. Ord. No. 6611, Feb. 24, 1934. 
The following agencies acquired their status in the 

manner indicated: 
Bureau of Foreign and Domestic Commerce resulted 

from a consolidation of Bureau of Manufactures and 

Bureau of Statistics by act Aug. 23, 1912. 
Civil Aeronautics Authority [Civil Aeronautics 

Board] transferred to Department of Commerce by sec-

tion 7 of Reorg. Plan No. IV of 1940, set out in the Ap-

pendix to Title 5. For transfer of functions of Civil 

Aeronautics Board see section 1551 et seq. and section 

1655(d) of former Title 49, Transportation. 
Inland Waterways Corporation transferred to Depart-

ment of Commerce by section 6 of Reorg. Plan No. II of 

1939. Reorg. Plan No. II of 1939 is set out in the Appen-

dix of Title 5. Pub. L. 88–67, § 2, July 19, 1963, 77 Stat. 81, 

provided generally for liquidation of affairs of Inland 

Waterways Corporation. 
Patent Office transferred from Department of the In-

terior by Ex. Ord. of Mar. 17, 1925, as authorized by sec-

tion 12 of act Feb. 14, 1903. See section 1517 of this title. 
Environmental Science Services Administration in 

Department of Commerce, including offices of Adminis-

trator and Deputy Administrator thereof, abolished by 

Reorg. Plan No. 4 of 1970, eff. Oct. 3, 1970, 35 F.R. 15627, 

84 Stat. 2090, set out in the Appendix to Title 5, which 

created National Oceanic and Atmospheric Administra-

tion in Department of Commerce and transferred per-

sonnel, property, records, and unexpended balances of 

funds of Environmental Science Services Administra-

tion to such newly created National Oceanic and At-

mospheric Administration. Components of Environ-

mental Science Services Administration thus trans-

ferred included Weather Bureau, Coast and Geodetic 

Survey, Environmental Data Service, National Envi-

ronmental Satellite Center, and ESSA Research Lab-

oratories. 

Weather Bureau transferred from Department of Ag-

riculture by section 8 of Reorg. Plan No. IV of 1940. 

Reorg. Plan IV of 1940 is set out in the Appendix to 

Title 5. Coast and Geodetic Survey and Weather Bureau 

consolidated to form a new agency in Department of 

Commerce known as Environmental Science Services 

Administration by Reorg. Plan No. 2 of 1965, eff. July 

13, 1965, 30 F.R. 8819, 79 Stat. 4443, set out in the Appen-

dix to Title 5. 

Functions, powers, and duties of Office of Audits and 

Investigations and Inspections Staff and that portion of 

office referred to as Office of Investigations and Secu-

rity which had responsibility for investigation of al-

leged criminal violations and program abuse in Depart-

ment of Commerce transferred to Office of Inspector 

General in Department of Commerce, as established by 

Pub. L. 95–452, § 2, Oct. 12, 1978, 92 Stat. 1101, set out in 

the Appendix to Title 5, Government Organization and 

Employees. See section 9(a)(1)(B) of Pub. L. 95–452, set 

out in the Appendix to Title 5. 

REORGANIZATION PLAN NO. 4 OF 1970 

Eff. Oct. 3, 1970, 35 F.R. 15627, 84 Stat. 2090, as 

amended Pub. L. 94–461, § 4(c)(1), Oct. 8, 1976, 90 

Stat. 1969; Pub. L. 95–219, § 3(a)(1), Dec. 28, 1977, 91 

Stat. 1613; Pub. L. 98–498, title III, § 320(c)(3), Oct. 

19, 1984, 98 Stat. 2309; Pub. L. 99–659, title IV, 

§ 407(d), Nov. 14, 1986, 100 Stat. 3739 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, July 9, 1970, pursuant to the provisions of 

Chapter 9 of Title 5 of the United States Code. 

NATIONAL OCEANIC AND ATMOSPHERIC 

ADMINISTRATION 

SECTION 1. TRANSFERS TO SECRETARY OF COMMERCE 

The following are hereby transferred to the Secretary 

of Commerce: 

(a) All functions vested by law in the Bureau of Com-

mercial Fisheries of the Department of the Interior or 

in its head, together with all functions vested by law in 

the Secretary of the Interior or the Department of the 

Interior which are administered through that Bureau 

or are primarily related to the Bureau, exclusive of 

functions with respect to (1) Great Lakes fishery re-

search and activities related to the Great Lakes Fish-

eries Commission, (2) Missouri River Reservoir re-

search, (3) the Gulf Breeze Biological Laboratory of the 

said Bureau at Gulf Breeze, Florida, and (4) Trans-Alas-

ka pipeline investigations. 

(b) The functions vested in the Secretary of the Inte-

rior by the Act of September 22, 1959 (Public Law 86–359, 

73 Stat. 642, 16 U.S.C. 760c–760g; relating to migratory 

marine species of game fish). 

(c) The functions vested by law in the Secretary of 

the Interior, or in the Department of the Interior or in 

any officer or instrumentality of that Department, 

which are administered through the Marine Minerals 

Technology Center of the Bureau of Mines. 

(d) All functions vested in the National Science 

Foundation by the National Sea Grant College and Pro-

gram Act of 1966 (80 Stat. 988), as amended (33 U.S.C. 

1121 et seq.). 

(e) Those functions vested in the Secretary of Defense 

or in any officer, employee, or organizational entity of 
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the Department of Defense by the provision of Public 

Law 91–144, 83 Stat. 326, under the heading ‘‘Operation 

and maintenance, general’’ with respect to ‘‘surveys 

and charting of northern and northwestern lakes and 

connecting waters,’’ or by other law, which come under 

the mission assigned as of July 1, 1969, to the United 

States Army Engineer District, Lake Survey, Corps of 

Engineers, Department of the Army and relate to (1) 

the conduct of hydrographic surveys of the Great Lakes 

and their outflow rivers, Lake Champlain, New York 

State Barge Canals, and the Minnesota-Ontario border 

lakes, and the compilation and publication of naviga-

tion charts, including recreational aspects, and the 

Great Lakes Pilot for the benefit and use of the public, 

(2) the conception, planning, and conduct of basic re-

search and development in the fields of water motion, 

water characteristics, water quantity, and ice and 

snow, and (3) the publication of data and the results of 

research projects in forms useful to the Corps of Engi-

neers and the public, and the operation of a Regional 

Data Center for the collection, coordination, analysis, 

and the furnishing to interested agencies of data relat-

ing to water resources of the Great Lakes. 
(f) So much of the functions of the transferor officers 

and agencies referred to in or affected by the foregoing 

provisions of this section as is incidental to or nec-

essary for the performance by or under the Secretary of 

Commerce of the functions transferred by those provi-

sions or relates primarily to those functions. The 

transfers to the Secretary of Commerce made by this 

section shall be deemed to include the transfer of au-

thority, provided by law, to prescribe regulations relat-

ing primarily to the transferred functions. 

SEC. 2. ESTABLISHMENT OF ADMINISTRATION 

(a) There is hereby established in the Department of 

Commerce an agency which shall be known as the Na-

tional Oceanic and Atmospheric Administration, here-

inafter referred to as the ‘‘Administration.’’ 
(b) There shall be at the head of the Administration 

the Administrator of the National Oceanic and Atmos-

pheric Administration, hereinafter referred to as the 

‘‘Administrator.’’ The Administrator shall be appointed 

by the President, by and with the advice and consent of 

the Senate, and shall be compensated at the rate now 

or hereafter provided for Level III of the Executive 

Schedule Pay Rates (5 U.S.C. 5314). 
(c) There shall be in the Administration a Deputy Ad-

ministrator of the National Oceanic and Atmospheric 

Administration who shall be appointed by the Presi-

dent, by and with the advice and consent of the Senate, 

and shall be compensated at the rate now or hereafter 

provided for Level IV of the Executive Schedule Pay 

Rates (5 U.S.C. 5315). The Deputy Administrator shall 

perform such functions as the Administrator shall from 

time to time assign or delegate, and shall act as Ad-

ministrator during the absence or disability of the Ad-

ministrator or in the event of a vacancy in the office 

of Administrator. 
(d) There shall be in the Administration a Chief Sci-

entist of the National Oceanic and Atmospheric Admin-

istration who shall be appointed by the President, by 

and with the advice and consent of the Senate, and 

shall be compensated at the rate now or hereafter pro-

vided for Level V of the Executive Schedule Pay Rates 

(5 U.S.C. 5316). The Chief Scientist shall be the prin-

cipal scientific adviser to the Administrator, and shall 

perform such other duties as the Administrator may di-

rect. The Chief Scientist shall be an individual who is, 

by reason of scientific education and experience, 

knowledgeable in the principles of oceanic, atmos-

pheric, or other scientific disciplines important to the 

work of the Administration. [As amended Pub. L. 

94–461, § 4(c)(1), Oct. 8, 1976, 90 Stat. 1969; Pub. L. 99–659, 

title IV, § 407(d), Nov. 14, 1986, 100 Stat. 3739.] 
(e)(1) There shall be in the Administration a General 

Counsel and five Assistant Administrators, one of 

whom shall be the Assistant Administrator for Coastal 

Zone Management and one of whom shall be the Assist-

ant Administrator for Fisheries. The General Counsel 

and each Assistant Administrator shall be appointed by 

the Secretary, subject to approval of the President, and 

shall be compensated at a rate now or hereafter pro-

vided for level V of the Executive Schedule Pay Rates 

(5 U.S.C. 5316). 

(2) The General Counsel shall serve as the chief legal 

officer for all legal matters which may arise in connec-

tion with the conduct of the functions of the Adminis-

tration. 

(3) The Assistant Administrator for Coastal Zone 

Management shall be an individual who is, by reason of 

background and experience, especially qualified to di-

rect the implementation and administration of the 

Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et 

seq.). 

(4) The Assistant Administrator for Fisheries shall be 

responsible for all matters related to living marine re-

sources which may arise in connection with the con-

duct of the functions of the Administration. [As amend-

ed Pub. L. 95–219, § 3(a)(1), Dec. 28, 1977, 91 Stat. 1613.] 

(f) The President may appoint in the Administration, 

by and with the advice and consent of the Senate, two 

commissioned officers to serve at any one time as the 

designated heads of two principal constituent organiza-

tional entities of the Administration, or the President 

may designate one such officer as the head of such an 

organizational entity and the other as the head of the 

commissioned corps of the Administration. Any such 

designation shall create a vacancy on the active list 

and the officer while serving under this subsection 

shall have the rank, pay, and allowances of a rear ad-

miral (upper half). 

(g) Any commissioned officer of the Administration 

who has served under (d) or (f) and is retired while so 

serving or is retired after the completion of such serv-

ice while serving in a lower rank or grade, shall be re-

tired with the rank, pay, and allowances authorized by 

law for the highest grade and rank held by him; but any 

such officer, upon termination of his appointment in a 

rank above that of captain, shall, unless appointed or 

assigned to some other position for which a higher rank 

or grade is provided, revert to the grade and number he 

would have occupied had he not served in a rank above 

that of captain and such officer shall be an extra num-

ber in that grade. 

SEC. 3. PERFORMANCE OF TRANSFERRED FUNCTIONS 

The provisions of sections 2 and 4 of Reorganization 

Plan No. 5 of 1950 (64 Stat. 1263) shall be applicable to 

the functions transferred hereunder to the Secretary of 

Commerce. 

SEC. 4. INCIDENTAL TRANSFERS 

(a) So much of the personnel, property, records, and 

unexpended balances of appropriations, allocations, and 

other funds employed, used, held, available, or to be 

made available in connection with the functions trans-

ferred to the Secretary of Commerce by this reorga-

nization plan as the Director of the Office of Manage-

ment and Budget shall determine shall be transferred 

to the Department of Commerce at such time or times 

as the Director shall direct. 

(b) Such further measures and dispositions as the Di-

rector of the Office of Management and Budget shall 

deem to be necessary in order to effectuate the trans-

fers referred to in subsection (a) of this section shall be 

carried out in such manner as he shall direct and by 

such agencies as he shall designate. 

(c) The personnel, property, records, and unexpended 

balances of appropriations, allocations, and other funds 

of the Environmental Science Services Administration 

shall become personnel, property, records, and unex-

pended balances of the National Oceanic and Atmos-

pheric Administration or of such other organizational 

entity or entities of the Department of Commerce as 

the Secretary of Commerce shall determine. 

(d) The Commissioned Officer Corps of the Environ-

mental Science Services Administration shall become 

the Commissioned Officer Corps of the National Oce-
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1 For additional Message of the President see Reorganization 

Plan No. 3 of 1970, Title 5, Appendix, Government Officers and 

Employees. 

anic and Atmospheric Administration. Members of the 

Corps, including those appointed hereafter, shall be en-

titled to all rights, privileges, and benefits heretofore 

available under any law to commissioned officers of the 

Environmental Science Services Administration, in-

cluding those rights, privileges, and benefits heretofore 

accorded by law to commissioned officers of the former 

Coast and Geodetic Survey. 

(e) Any personnel, property, records, and unexpended 

balances of appropriations, allocations, and other funds 

of the Bureau of Commercial Fisheries not otherwise 

transferred shall become personnel, property, records, 

and unexpended balances of such organizational entity 

or entities of the Department of the Interior as the 

Secretary of the Interior shall determine. 

SEC. 5. INTERIM OFFICERS 

(a) The President may authorize any person who im-

mediately prior to the effective date of this reorganiza-

tion plan held a position in the executive branch of the 

Government to act as Administrator until the office of 

Administrator is for the first time filled pursuant to 

provisions of this reorganization plan or by recess ap-

pointment, as the case may be. 

(b) The President may similarly authorize any such 

person to act as Deputy Administrator and authorize 

any such person to act as Associate Administrator. 

(c) The President may similarly authorize a member 

of the former Commissioned Officer Corps of the Envi-

ronmental Science Services Administration to act as 

the head of one principal constituent organizational 

entity of the Administration. 

(d) The President may authorize any person who 

serves in an acting capacity under the foregoing provi-

sions of this section to receive the compensation at-

tached to the office in respect of which he so serves. 

Such compensation, if authorized, shall be in lieu of, 

but not in addition to, other compensation from the 

United States to which such person may be entitled. 

SEC. 6. ABOLITIONS 

(a) Subject to the provisions of this reorganization 

plan, the following, exclusive of any functions, are 

hereby abolished: 

(1) The Environmental Science Services Administra-

tion in the Department of Commerce (established by 

Reorganization Plan No. 2 of 1965, 79 Stat. 1318), includ-

ing the offices of Administrator of the Environmental 

Science Services Administration and Deputy Adminis-

trator of the Environmental Science Services Adminis-

tration. 

(2) The Bureau of Commercial Fisheries in the De-

partment of the Interior (16 U.S.C. 742b), including the 

office of Director of the Bureau of Commercial Fish-

eries. 

(b) Such provisions as may be necessary with respect 

to terminating any outstanding affairs shall be made 

by the Secretary of Commerce in the case of the Envi-

ronmental Science Services Administration and by the 

Secretary of the Interior in the case of the Bureau of 

Commercial Fisheries. 

MESSAGE OF THE PRESIDENT 1 

To the Congress of the United States: 

I transmit herewith Reorganization Plan No. 4 of 

1970, prepared in accordance with chapter 9 of title 5 of 

the United States Code. The plan would transfer to the 

Secretary of Commerce various functions relating to 

the oceans and atmosphere, including commercial fish-

ery functions, and would establish a National Oceanic 

and Atmospheric Administration in the Department of 

Commerce. My reasons for transmitting this plan are 

stated in a more extended accompanying message. 

After investigation, I have found and hereby declare 

that each reorganization included in Reorganization 

Plan No. 4 of 1970 is necessary to accomplish one or 

more of the purposes set forth in section 901(a) of title 

5 of the United States Code. In particular, the plan is 

responsive to section 901(a)(1), ‘‘to promote the better 

execution of the laws, the more effective management 

of the executive branch and of its agencies and func-

tions, and the expeditious administration of the public 

business;’’ and section 901(a)(3), ‘‘to increase the effi-

ciency of the operations of the Government to the full-

est extent practicable.’’ 

The reorganizations provided for in the plan make 

necessary the appointment and compensation of new 

officers as specified in section 2 of the plan. The rates 

of compensation fixed for these officers are comparable 

to those fixed for other officers in the executive branch 

who have similar responsibilities. 

The reorganization plan should result in the more ef-

ficient operation of the Government. It is not practical, 

however, to itemize or aggregate the exact expenditure 

reductions which will result from this action. 

RICHARD NIXON. 

THE WHITE HOUSE, July 9, 1970. 

EXECUTIVE ORDER NO. 11567 

Ex. Ord. No. 11567, Nov. 16, 1970, 35 F.R. 17701, which 

prescribed the compensation of the Director and Dep-

uty Director of the Bureau of Domestic Commerce, was 

superseded by Ex. Ord. No. 11759, Jan. 15, 1974, 39 F.R. 

2077, formerly set out below. 

EXECUTIVE ORDER NO. 11759 

Ex. Ord. No. 11759, Jan. 15, 1974, 39 F.R. 2077, which re-

lated to compensation of certain officials in the Domes-

tic and International Business Administration, was su-

perseded by Ex. Ord. No. 12096, Nov. 2, 1978, 43 F.R. 

51597, formerly set out below. 

EXECUTIVE ORDER NO. 12096 

Ex. Ord. No. 12096, Nov. 2, 1978, 43 F.R. 51597, which re-

lated to compensation of certain officials in the Indus-

try and Trade Administration, was revoked by Ex. Ord. 

No. 12188, Jan. 2, 1980, 45 F.R. 989, set out as a note 

under section 2171 of Title 19, Customs Duties. 

§ 1511a. Repealed. Pub. L. 95–219, § 3(a)(2), Dec. 
28, 1977, 91 Stat. 1613 

Section, Pub. L. 94–370, § 15(a), July 26, 1976, 90 Stat. 

1032, authorized appointment and set forth compensa-

tion level for an Associate Administrator for Coastal 

Zone Management. 

§ 1511b. United States fishery trade officers 

(a) Appointment 

For purposes of carrying out export promotion 
and other fishery development responsibilities, 
the Secretary of Commerce (hereinafter in this 
section referred to as the ‘‘Secretary’’) shall ap-
point not fewer than six officers who shall serve 
abroad to promote United States fishing inter-
ests. These officers shall be knowledgeable 
about the United States fishing industry, pref-
erably with experience derived from the harvest-
ing, processing, or marketing sectors of the in-
dustry or from the administration of fisheries 
programs. Such officers, who shall be employees 
of the Department of Commerce, shall have the 
designation of fishery trade officers. 

(b) Assignment 

Upon the request of the Secretary, the Sec-
retary of State shall officially assign fishery 
trade officers to such diplomatic missions of the 
United States as the Secretary designates (three 
of which shall be those in Brussels, Belgium; 
Rome, Italy; and Tokyo, Japan) and shall obtain 



Page 1074 TITLE 15—COMMERCE AND TRADE § 1511c 

for them diplomatic privileges and immunities 
equivalent to those enjoyed by foreign service 
personnel of comparable rank and salary. 

(c) Functions of fishery trade officers 

The functions of fishery trade officers ap-
pointed under subsection (a) of this section shall 
be— 

(1) to increase the effectiveness of United 
States fishery export promotion efforts 
through such activities as the coordination of 
market development efforts and the provision 
of services and facilities for exporters of 
United States fishery products; 

(2) to develop, maintain, and make available 
to interested persons listings of (A) trade, gov-
ernment, and other organizations that are 
concerned with, or have an interest in, inter-
national trade in United States fishery prod-
ucts, and (B) United States fishery products 
available for such trade; 

(3) to prepare quarterly reports regarding 
(A) the supply, demand, and prices of each 
United States fishery product exported, or for 
which there may be export potential, to the 
foreign nation or area concerned, and (B) the 
trade barriers or incentives of such nation or 
area that affect imports of such products; 

(4) to prepare weekly statements regarding 
the prices for each fishery product for which 
there may be United States export potential 
to the foreign nation or area concerned; and 

(5) to carry out such other functions as the 
Secretary may require. 

(d) Administration 

The Secretary of State and the Secretary shall 
enter into cooperative arrangements concerning 
the provision of office space, equipment, facili-
ties, clerical services, and such other adminis-
trative support as may be required for fishery 
trade officers and their families. 

(Pub. L. 96–561, title II, § 211, Dec. 22, 1980, 94 
Stat. 3290.) 

§ 1511c. Estuarine Programs Office 

(a) Establishment 

The Administrator of the National Oceanic 
and Atmospheric Administration (hereinafter in 
this section referred to as the ‘‘Administrator’’) 
shall establish within the Administration an Es-
tuarine Programs Office. 

(b) Functions 

The Estuarine Programs Office shall— 
(1) develop and implement a national estua-

rine strategy for the Administration that inte-
grates the research, regulatory, and trustee-
ship responsibilities of the Administration; 

(2) coordinate the estuarine activities of the 
various organizations within the Administra-
tion, including activities in estuarine research 
and assessment, fisheries research, coastal 
management, and habitat conservation; 

(3) coordinate the estuarine activities of the 
Administration with the activities of other 
Federal and State agencies; and 

(4) provide technical assistance to the Ad-
ministrator, to other Federal agencies, and to 
State and local government agencies in— 

(A) assessing the condition of estuaries; 

(B) identifying estuaries of critical na-
tional or regional importance; 

(C) identifying technical and management 
alternatives for the restoration and protec-
tion of estuarine resources; and 

(D) monitoring the implementation and ef-
fectiveness of estuarine management plans. 

(c) Authorization 

There are authorized to be appropriated to the 
Administration not to exceed $500,000 for fiscal 
year 1987, $530,000 for fiscal year 1988, $560,000 for 
fiscal year 1989, and $600,000 for fiscal year 1990 
to carry out the provisions of this section. 

(Pub. L. 99–659, title IV, § 406, Nov. 14, 1986, 100 
Stat. 3738.) 

§ 1511d. Chesapeake Bay Estuarine Resources Of-
fice 

(a) Establishment 

(1) The Secretary of Commerce shall establish, 
within the National Oceanic and Atmospheric 
Administration, an office to be known as the 
Chesapeake Bay Estuarine Resources Office 
(hereinafter referred to as the ‘‘Office’’). 

(2) The Office shall be headed by a Director 
who shall be appointed by the Secretary of Com-
merce, in consultation with the Chesapeake Bay 
Executive Council. Any individual appointed as 
Director shall have knowledge and experience in 
research or resource management efforts in the 
Chesapeake Bay. 

(3) The Director may appoint such additional 
personnel for the Office as the Director deter-
mines necessary to carry out this section. 

(b) Functions 

The Office, in consultation with the Chesa-
peake Bay Executive Council, shall— 

(1) provide technical assistance to the Ad-
ministrator, to other Federal departments and 
agencies, and to State and local government 
agencies in— 

(A) assessing the processes that shape the 
Chesapeake Bay system and affect its living 
resources; 

(B) identifying technical and management 
alternatives for the restoration and protec-
tion of living resources and the habitats 
they depend upon; and 

(C) monitoring the implementation and ef-
fectiveness of management plans; 

(2) develop and implement a strategy for the 
National Oceanic and Atmospheric Adminis-
tration that integrates the science, research, 
monitoring, data collection, regulatory, and 
management responsibilities of the Secretary 
of Commerce in such a manner as to assist the 
cooperative, intergovernmental Chesapeake 
Bay Program to meet the commitments of the 
Chesapeake Bay Agreement; 

(3) coordinate the programs and activities of 
the various organizations within the National 
Oceanic and Atmospheric Administration and 
the Chesapeake Bay Regional Sea Grant Pro-
grams (including programs and activities in 
coastal and estuarine research, monitoring, 
and assessment; fisheries research and stock 
assessments; data management; remote sens-
ing; coastal management; and habitat con-
servation); 
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(4) coordinate the activities of the National 
Oceanic and Atmospheric Administration with 
the activities of the Environmental Protection 
Agency and other Federal, State, and local 
agencies; 

(5) establish an effective mechanism which 
shall ensure that projects have undergone ap-
propriate peer review and provide other appro-
priate means to determine that projects have 
acceptable scientific and technical merit for 
the purpose of achieving maximum utilization 
of available funds and resources to benefit the 
Chesapeake Bay area; 

(6) remain cognizant of ongoing research, 
monitoring, and management projects and as-
sist in the dissemination of the results and 
findings of those projects; and 

(7) submit a biennial report to the Congress 
and the Secretary of Commerce with respect 
to the activities of the Office and on the 
progress made in protecting and restoring the 
living resources and habitat of the Chesapeake 
Bay. 

(c) Budget line item 

The Secretary of Commerce shall identify, in 
the President’s annual budget to the Congress, 
the funding request for the Office. 

(d) Omitted 

(e) Chesapeake Executive Council 

For purposes of this section, ‘‘Chesapeake Ex-
ecutive Council’’ means the representatives 
from the Commonwealth of Virginia, the State 
of Maryland, the Commonwealth of Pennsyl-
vania, the Environmental Protection Agency, 
the District of Columbia, and the Chesapeake 
Bay Commission, who are signatories to the 
Chesapeake Bay Agreement, and any future sig-
natories to that Agreement. 

(Pub. L. 102–567, title III, § 307, Oct. 29, 1992, 106 
Stat. 4284.) 

CODIFICATION 

Section is comprised of section 307 of Pub. L. 102–567. 

Subsec. (d) of section 307 of Pub. L. 102–567 amended 

section 2 of Pub. L. 98–210, 97 Stat. 1409, which is not 

classified to the Code. 

§ 1511e. Office of Space Commercialization 

(a) Establishment 

There is established within the Department of 
Commerce an Office of Space Commercialization 
(referred to in this section as the ‘‘Office’’). 

(b) Director 

The Office shall be headed by a Director, who 
shall be a senior executive and shall be com-
pensated at a level in the Senior Executive Serv-
ice under section 5382 of title 5 as determined by 
the Secretary of Commerce. 

(c) Functions of Office; duties of Director 

The Office shall be the principal unit for the 
coordination of space-related issues, programs, 
and initiatives within the Department of Com-
merce. The primary responsibilities of the Di-
rector, in carrying out the functions of the Of-
fice, shall include— 

(1) promoting commercial provider invest-
ment in space activities by collecting, analyz-

ing, and disseminating information on space 
markets, and conducting workshops and semi-
nars to increase awareness of commercial 
space opportunities; 

(2) assisting United States commercial pro-
viders in the efforts of those providers to con-
duct business with the United States Govern-
ment; 

(3) acting as an industry advocate within the 
executive branch of the Federal Government 
to ensure that the Federal Government meets 
the space-related requirements of the Federal 
Government, to the fullest extent feasible, 
using commercially available space goods and 
services; 

(4) ensuring that the United States Govern-
ment does not compete with United States 
commercial providers in the provision of space 
hardware and services otherwise available 
from United States commercial providers; 

(5) promoting the export of space-related 
goods and services; 

(6) representing the Department of Com-
merce in the development of United States 
policies and in negotiations with foreign coun-
tries to ensure free and fair trade internation-
ally in the area of space commerce; and 

(7) seeking the removal of legal, policy, and 
institutional impediments to space commerce. 

(Pub. L. 105–309, § 8, Oct. 30, 1998, 112 Stat. 2937.) 

§ 1512. Powers and duties of Department 

It shall be the province and duty of said De-
partment to foster, promote, and develop the 
foreign and domestic commerce, the mining, 
manufacturing, and fishery industries of the 
United States; and to this end it shall be vested 
with jurisdiction and control of the depart-
ments, bureaus, offices, and branches of the pub-
lic service hereinafter specified, and with such 
other powers and duties as may be prescribed by 
law. 

(Feb. 14, 1903, ch. 552, § 3, 32 Stat. 826; Pub. L. 
97–31, § 12(7), Aug. 6, 1981, 95 Stat. 154.) 

CODIFICATION 

Section was formerly classified to section 596 of Title 

5 prior to the general revision and enactment of Title 

5 by Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 378. 

AMENDMENTS 

1981—Pub. L. 97–31 struck out references to shipping 

and transportation facilities. 

EMERGENCY PREPAREDNESS FUNCTIONS 

For assignment of certain emergency preparedness 

functions to the Secretary of Commerce, see Parts 1, 2, 

and 4 of Ex. Ord. No. 12656, Nov. 18, 1988, 53 F.R. 47491, 

set out as a note under section 5195 of Title 42, The 

Public Health and Welfare. 

EXECUTIVE ORDER NO. 12864 

Ex. Ord. No. 12864, Sept. 15, 1993, 58 F.R. 48773, as 

amended by Ex. Ord. No. 12890, Dec. 30, 1993, 59 F.R. 499; 

Ex. Ord. No. 12921, June 13, 1994, 59 F.R. 30667; Ex. Ord. 

No. 12970, Sept. 14, 1995, 60 F.R. 48359, which established 

the United States Advisory Council on the National In-

formation Infrastructure, was revoked by Ex. Ord. No. 

13062, § 3(d), Sept. 29, 1997, 62 F.R. 51756, formerly set out 

as a note under section 14 of the Federal Advisory Com-

mittee Act in the Appendix to Title 5, Government Or-

ganization and Employees. 
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§ 1513. Duties and powers vested in Department 

All duties performed and all power and author-
ity possessed or exercised by the head of any ex-
ecutive department in and over any bureau, of-
fice, officer, board, branch, or division of the 
public service transferred to the Department of 
Commerce, or any business arising therefrom or 
pertaining thereto, or in relation to the duties 
performed by and authority conferred by law 
upon such bureau, officer, office, board, branch, 
or division of the public service, whether of an 
appellate or revisory character or otherwise, 
shall be vested in and exercised by the Secretary 
of Commerce. 

(Feb. 14, 1903, ch. 552, § 10, 32 Stat. 829.) 

CODIFICATION 

Section was formerly classified to section 599 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, Sept. 6, 1966, 80 Stat. 378. 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce, with certain 

exceptions, to Secretary of Commerce, with power to 

delegate, see Reorg. Plan No. 5 of 1950, §§ 1, 2, eff. May 

24, 1950, 15 F.R. 3174, 64 Stat. 1263, set out as a note 

under section 1501 of this title. 

GOVERNMENT INTEREST IN PATENTS 

For duties and powers of Secretary of Commerce with 

respect to interest of Government in patents, see exec-

utive orders set out as notes under section 266 of Title 

35, Patents. 

FOREIGN INVESTMENT IN THE UNITED STATES 

For functions of Secretary of Commerce respecting 

collection and use of data on foreign investment in 

United States, see Sec. 2 of Ex. Ord. No. 11858, May 7, 

1975, 40 F.R. 20263, set out as a note under section 78b 

of this title. 

§ 1514. Basic authority for performance of cer-
tain functions and activities of Department 

Appropriations are authorized for the follow-
ing activities of the Department of Commerce: 

(a) furnishing to employees of the Depart-
ment of Commerce and other Federal agencies 
(including Army, Navy, and Air Force person-
nel where Army, Navy, or Air Force facilities 
or supplies are not available and upon request 
of the service concerned), and their depend-
ents, in Alaska and other points outside the 
continental United States, free emergency 
medical services by contract or otherwise and 
free emergency medical supplies, where in the 
judgment of the Secretary furnishing of such 
supplies and services is necessary; 

(b) when deemed necessary by the Secretary 
of Commerce, purchasing, transporting, stor-
ing, and distributing food and other subsist-
ence supplies for resale to employees of the 
Department of Commerce and other Federal 
agencies (including Army, Navy, and Air 
Force personnel where Army, Navy, or Air 
Force facilities or supplies are not available 
and upon request of the service concerned), 
and their dependents, in Alaska and other 
points outside the continental United States 
at a reasonable value as determined by the 
Secretary of Commerce, the proceeds from 

such resales to be credited to the appropria-
tion from which the expenditure was made; 

(c) when deemed necessary by the Secretary 
of Commerce, the establishment, mainte-
nance, and operation of messing facilities, by 
contract or otherwise, in Alaska and other 
points outside the continental United States 
where suitable family facilities are not avail-
able, such service to be furnished to employees 
of the Department of Commerce and other 
Federal agencies (including Army, Navy, and 
Air Force personnel where Army, Navy, or Air 
Force facilities are not available and upon re-
quest of the service concerned), and their de-
pendents, in accordance with regulations es-
tablished by the Secretary of Commerce, and 
at a reasonable value determined in accord-
ance therewith, the proceeds from the furnish-
ing of such services to be credited to the ap-
propriation from which the expenditures are 
made; 

(d) reimbursement, under regulations pre-
scribed by the Secretary, of officers and em-
ployees in or under the Department of Com-
merce, for food, clothing, medicines, and other 
supplies furnished by them in emergencies for 
the temporary relief of distressed persons in 
remote localities; 

(e) providing motion-picture equipment and 
film for recreation of crews of vessels of the 
National Ocean Survey, for recreation of em-
ployees in remote localities where such facili-
ties are not available, and for training pur-
poses; 

(f) erecting, altering, repairing, equipping, 
furnishing, and maintaining, by contract or 
otherwise, such living and working quarters 
and facilities as may be necessary to carry out 
its authorized work at remote localities not 
on foreign soil where such living and working 
accommodations are not otherwise available. 

(Oct. 26, 1949, ch. 733, 63 Stat. 907; Aug. 30, 1954, 
ch. 1076, § 1(11), 68 Stat. 967; Pub. L. 93–608, § 1(3), 
Jan. 2, 1975, 88 Stat. 1967.) 

CODIFICATION 

Section was formerly classified to section 596a of 

Title 5 prior to the general revision and enactment of 

Title 5, Government Organization and Employees, by 

Pub. L. 89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

AMENDMENTS 

1975—Subsec. (b). Pub. L. 93–608 struck out proviso re-

quiring an annual report to Congress of the total ex-

penditures made for such supplies and total proceeds 

from resales. 

1954—Subsec. (c). Act Aug. 30, 1954, struck out proviso 

requiring the Secretary of Commerce to submit annu-

ally to Congress a report showing the expenditures for 

the establishment, maintenance, and operation of 

messing facilities in Alaska and other points outside 

the continental United States. 

CHANGE OF NAME 

Coast and Geodetic Survey consolidated with Na-

tional Weather Bureau in 1965 to form Environmental 

Science Services Administration by Reorg. Plan No. 2 

of 1965, eff. July 13, 1965, 30 F.R. 8819, 79 Stat. 1318. Envi-

ronmental Science Services Administration abolished 

in 1970 and its personnel, property, records, etc., trans-

ferred to National Oceanic and Atmospheric Adminis-

tration by Reorg. Plan No. 4 of 1970, eff. Oct. 3, 1970, 35 

F.R. 15627, 84 Stat. 2090, set out as a note under section 
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1511 of this title. By order of Acting Associate Adminis-

trator of National Oceanic and Atmospheric Adminis-

tration, 35 F.R. 19249, Dec. 19, 1970, Coast and Geodetic 

Survey redesignated National Ocean Survey. See notes 

under section 311 of this title. 

§ 1515. Records, etc., of bureaus transferred to 
Department of Commerce 

The official records and papers on file in and 
pertaining exclusively to the business of any bu-
reau, office, department, or branch of the public 
service transferred to the Department of Com-
merce, together with the furniture in use in 
such bureau, office, department, or branch of 
the public service, are transferred to the Depart-
ment of Commerce. 

(Feb. 14, 1903, ch. 552, § 4, 32 Stat. 826.) 

CODIFICATION 

Section was formerly classified to section 598 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

CHANGE OF NAME 

Act Mar. 4, 1913, ch. 141, 37 Stat. 736, provided that 

Department of Commerce and Labor and Secretary of 

Commerce and Labor were to be thereafter called De-

partment of Commerce and Secretary of Commerce. 

§ 1516. Statistical information 

The Secretary of Commerce shall have control 
of the work of gathering and distributing statis-
tical information naturally relating to the sub-
jects confided to his department; and he shall 
have the power and authority to rearrange the 
statistical work of the bureaus and offices con-
fided to the Department of Commerce, and to 
consolidate any of the statistical bureaus and 
offices above described. He shall also have au-
thority to call upon other departments of the 
Government for statistical data and results ob-
tained by them; and he may collate, arrange, 
and publish such statistical information so ob-
tained in such manner as to him may seem wise. 

(Feb. 14, 1903, ch. 552, § 4, 32 Stat. 826.) 

CODIFICATION 

Section was formerly classified to section 601 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

CHANGE OF NAME 

Act Mar. 4, 1913, ch. 141, 37 Stat. 736, provided that 

Department of Commerce and Labor and Secretary of 

Commerce and Labor were to be thereafter called De-

partment of Commerce and Secretary of Commerce. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 section 2276. 

§ 1516a. Statistics relating to social, health, and 
economic conditions of Americans of Spanish 
origin or descent 

The Department of Commerce, the Depart-
ment of Labor, the Department of Health and 
Human Services, and the Department of Agri-
culture shall each collect, and publish regularly, 
statistics which indicate the social, health, and 
economic condition of Americans of Spanish ori-
gin or descent. 

(Pub. L. 94–311, § 2, June 16, 1976, 90 Stat. 688; 
Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 93 
Stat. 695.) 

CHANGE OF NAME 

‘‘Department of Health and Human Services’’ sub-

stituted for ‘‘Department of Health, Education, and 

Welfare’’ pursuant to section 509(b) of Pub. L. 96–88, 

which is classified to section 3508(b) of Title 20, Edu-

cation. 

DEVELOPMENT OF PROGRAM FOR THE COLLECTION, 

ANALYSIS AND PUBLICATION OF DATA 

Section 3 of Pub. L. 94–311 provided that: ‘‘The Direc-

tor of the Office of Management and Budget, in co-

operation with the Secretary of Commerce and with 

the heads of other data-gathering Federal agencies, 

shall develop a Government-wide program for the col-

lection, analysis, and publication of data with respect 

to Americans of Spanish origin or descent.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 section 2276. 

§ 1517. Transfer of statistical or scientific work 

The President is authorized, by order in writ-
ing, to transfer at any time the whole or any 
part of any office, bureau, division, or other 
branch of the public service engaged in statis-
tical or scientific work, from the Department of 
State, the Department of the Treasury, the De-
partment of Defense, the Department of Justice, 
the United States Postal Service, or the Depart-
ment of the Interior, to the Department of Com-
merce; and in every such case the duties and au-
thority performed by and conferred by law upon 
such office, bureau, division, or other branch of 
the public service, or the part thereof so trans-
ferred, shall be thereby transferred with such of-
fice, bureau, division, or other branch of the 
public service, or the part thereof which is so 
transferred. All power and authority conferred 
by law, both supervisory and appellate, upon the 
department from which such transfer is made, 
or the Secretary thereof, in relation to the said 
office, bureau, division, or other branch of the 
public service, or the part thereof so transferred, 
shall immediately, when such transfer is so or-
dered by the President, be fully conferred upon 
and vested in the Department of Commerce, or 
the Secretary thereof, as the case may be, as to 
the whole or part of such office, bureau, divi-
sion, or other branch of the public service so 
transferred. 

(Feb. 14, 1903, ch. 552, § 12, 32 Stat. 830; July 26, 
1947, ch. 343, title II, § 201(a), 61 Stat. 499; Aug. 10, 
1949, ch. 412, § 4, 63 Stat. 579; Pub. L. 91–375, 
§§ 4(a), 6(o), Aug. 12, 1970, 84 Stat. 773, 783.) 

CODIFICATION 

Section was formerly classified to section 602 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

CHANGE OF NAME 

‘‘United States Postal Service’’ substituted for ‘‘Post 

Office Department’’ in text pursuant to Pub. L. 91–375, 

§§ 4(a), 6(o), Aug. 12, 1970, 84 Stat. 773, 783, which are set 

out as notes preceding section 101 of Title 39, Postal 

Service, and under section 201 of Title 39, respectively, 

which abolished Post Office Department, transferred 

its functions to United States Postal Service, and pro-
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vided that references in other laws to Post Office De-

partment shall be considered a reference to United 

States Postal Service. 

Department of Defense substituted for Departments 

of the Army and Navy by act July 26, 1947, as amended 

Aug. 10, 1949. 

Act Mar. 4, 1913, ch. 141, 37 Stat. 736, provided that 

Department of Commerce and Labor and Secretary of 

Commerce and Labor were to be thereafter called De-

partment of Commerce and Secretary of Commerce. 

METEOROLOGICAL SATELLITE (METSAT) AND ASSOCI-

ATED GROUND SYSTEMS; EXPENDITURE OF FUNDS TO 

DEVELOP PROPOSALS TO TRANSFER OWNERSHIP TO 

PRIVATE ENTITIES PROHIBITED 

Pub. L. 98–166, title I, § 101, Nov. 28, 1983, 97 Stat. 1076, 

provided that: ‘‘No funds made available by this Act, or 

any other Act, may be used— 

‘‘(1) by the Source Evaluation Board for Civil Space 

Remote Sensing as established by the Secretary of 

Commerce to develop or issue a request for proposal 

to transfer the ownership or lease the use of any me-

teorological satellite (METSAT) or associated ground 

system to any private entity; or 

‘‘(2) by the National Oceanic and Atmospheric Ad-

ministration to transfer the ownership of any mete-

orological satellite (METSAT) or associated ground 

system to any private entity.’’ 

CIVIL LAND REMOTE SENSING SATELLITE SYSTEM; 

TERMINATION 

Pub. L. 98–52, title II, § 202, July 15, 1983, 97 Stat. 285, 

as amended by Pub. L. 103–437, § 5(b)(1), Nov. 2, 1994, 108 

Stat. 4582, provided that: ‘‘Notwithstanding title II of 

the National Aeronautics and Space Administration 

Authorization Act, 1983 [Pub. L. 97–324, set out as a 

note below], the Secretary of Commerce shall not 

transfer the ownership or management of any civil 

land, meteorological, or ocean remote sensing space 

satellite system and associated ground system equip-

ment unless, in addition to any other requirement of 

law— 

‘‘(1) the Secretary of Commerce or his designee has 

presented, in writing, to the Speaker of the House of 

Representatives and the President of the Senate, and 

to the Committee on Science, Space, and Technology 

[now Committee on Science] of the House of Rep-

resentatives and the Committee on Commerce, 

Science, and Transportation of the Senate, a compre-

hensive statement of recommended policies, proce-

dures, conditions, and limitations to which any 

transfer should be subject; and 

‘‘(2) the Congress thereafter enacts a law which 

contains such policies, procedures, conditions, or lim-

itations (or a combination thereof) as it deems appro-

priate for any such transfer.’’ 

Pub. L. 97–324, title II, § 201, Oct. 15, 1982, 96 Stat. 1601, 

as amended by Pub. L. 98–365, title VI, § 608, July 17, 

1984, 98 Stat. 466; Pub. L. 103–437, § 5(b)(2), Nov. 2, 1994, 

108 Stat. 4582, provided that: 

‘‘(a) The Secretary of Commerce is authorized to plan 

and provide for the management and operation of civil 

remote-sensing space systems, which may include the 

Landsat 4 and 5 satellites and associated ground system 

equipment transferred from the National Aeronautics 

and Space Administration; to provide for user fees; and 

to plan for the transfer of the operation of civil remote- 

sensing space systems to the private sector when in the 

national interest. 

‘‘(b)(1) As part of his planning for the transfer of the 

ownership and operation of civil operational land re-

mote sensing satellite systems to the private sector the 

Secretary shall— 

‘‘(A) Conduct a study to define the current, pro-

jected, and potential needs of the government for 

land remote sensing data. 

‘‘(B) Determine and describe the equipment, soft-

ware, and data inventory that could be transferred to 

the private sector. 

‘‘(C) Compare various feasible financial and organi-

zational approaches for such a transfer. Criteria for 

the comparison should include considerations such 

as: maintenance of data continuity; maintenance of 

United States leadership; national security; inter-

national obligations; potential for market growth; 

marketing ability; sunk and projected cost to the 

Government; independence of subsidy or financial 

guarantee from the Government; potential of finan-

cial return to the Government; and price of data to 

users. The following institutional alternatives should 

be compared: (i) wholly private ownership and oper-

ation of the system by an entity competitively se-

lected; (ii) phased-in Government/private ownership 

and operation; (iii) a legislatively chartered privately 

owned corporation; and (iv) continued ownership and 

operation by the Federal Government. 
The Secretary shall complete these studies and report 

on them to the Congress by February 1, 1983. 
‘‘(2) In addition to the studies and comparisons called 

for in section 201(b)(1) the Secretary shall fund at least 

two parallel studies outside the government independ-

ently to assess the alternatives called for in section 

201(b)(1)(C). These studies should be submitted to the 

Congress by April 1, 1983. 
‘‘(c) There is authorized to be appropriated $14,955,000 

for the fiscal year 1983, for the purpose of carrying out 

the provisions of this title [this note]. 
‘‘(d) No moneys authorized by this title [this note] 

shall be used to transfer to the private sector the own-

ership or management of any civil land remote sensing 

space satellite system and associated ground system 

equipment unless (A) a period of thirty days has passed 

after the receipt by the Speaker of the House of Rep-

resentatives, the President of the Senate, the House 

Committee on Science, Space, and Technology [now 

Committee on Science], and the Senate Committee on 

Commerce, Science, and Transportation, of a message 

from the Secretary of Commerce or his designee con-

taining a full and complete plan for the action proposed 

to be taken together with the reasons therefor and ex-

pected funding impacts, or (B) each such committee be-

fore the expiration of such period has transmitted to 

the Secretary written notice to the effect that such 

committee has no objection to the proposed action.’’ 

EX. ORD. NO. 11564. TRANSFER OF CERTAIN PROGRAMS 

AND ACTIVITIES TO SECRETARY OF COMMERCE 

Ex. Ord. No. 11564, Oct. 6, 1970, 35 F.R. 15801, provided: 
By virtue of the authority vested in me by section 12 

of the Act of February 14, 1903, as amended (15 U.S.C. 

1517) [this section] and section 12(d) of the Act of Octo-

ber 15, 1966 (49 U.S.C. 1651 note), as President of the 

United States, and in further implementation of Reor-

ganization Plan No. 4 of 1970 [set out as a note under 

section 1511 of this title] transferring certain functions 

to the Secretary of Commerce and establishing the Na-

tional Oceanic and Atmospheric Administration in the 

Department of Commerce, it is ordered as follows: 
SECTION 1. (a) The following programs and activities 

are hereby transferred to the Secretary of Commerce: 
(1) The National Oceanographic Instrumentation Cen-

ter of the Department of the Navy, Department of De-

fense. 
(2) The National Oceanographic Data Center of the 

Department of the Navy, Department of Defense. 
(3) The Ocean Station Vessel Meteorological Program 

of the Department of the Navy, Department of Defense. 
(4) The Trust Territories Upper Air Observation Pro-

gram of the Department of the Navy, Department of 

Defense. 
(5) The Hydroclimatic Network Program of the Corps 

of Engineers of the Department of the Army, Depart-

ment of Defense. 
(6) The National Data Buoy Development Project of 

the Coast Guard, Department of Transportation. 
(b) All of the power and authority of the transferor 

Departments conferred by law which is related to or in-

cidental to, in support of, or necessary for, the oper-

ation of the programs and activities transferred by sub-
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section (a) above, may be utilized by the Secretary of 

Commerce for the operation of those programs and ac-

tivities. 

SEC. 2. (a) Such personnel and positions and so much 

of the property, records, and unexpended balances of 

appropriations, allocations, and other funds employed, 

used, held, authorized, affected, available, or to be 

made available in connection with the operation of the 

programs and activities transferred by section 1 hereof 

from the Department of Defense and the Department of 

Transportation as the Director of the Office of Manage-

ment and Budget shall determine shall be transferred 

from those Departments to the Department of Com-

merce at such time or times as the Director shall di-

rect. 

(b) Subject to the direction of the Director of the Of-

fice of Management and Budget, the appropriate offi-

cers of the Government shall make necessary adminis-

trative arrangements for the assumption by the Sec-

retary of Commerce of the programs and activities so 

transferred. 

RICHARD NIXON. 

§ 1518. Custody of buildings; officers transferred 

The Secretary of Commerce shall have charge, 
in the buildings or premises occupied by or ap-
propriated to the Department of Commerce, of 
the library, furniture, fixtures, records, and 
other property pertaining to it or acquired for 
use in its business; and he shall be allowed to ex-
pend for periodicals and the purposes of the li-
brary, and for the rental of appropriate quarters 
for the accommodation of the Department of 
Commerce within the District of Columbia, and 
for all other incidental expenses, such sums as 
Congress may provide from time to time. Where 
any office, bureau, or branch of the public serv-
ice transferred to the Department of Commerce 
is occupying rented buildings or premises, it 
may still continue to do so until other suitable 
quarters are provided for its use. All officers, 
clerks, and employees employed on February 14, 
1903, in or by any of the bureaus, offices, depart-
ments, or branches of the public service trans-
ferred to the Department of Commerce are each 
and all transferred to said department, except 
where otherwise provided by law. All laws pre-
scribing the work and defining the duties of the 
several bureaus, offices, departments, or 
branches of the public service transferred to and 
made a part of the Department of Commerce 
shall, so far as the same are not in conflict with 
the provisions of this Act, remain in full force 
and effect until otherwise provided by law. 

(Feb. 14, 1903, ch. 552, § 9, 32 Stat. 829.) 

REFERENCES IN TEXT 

This Act, referred to in text, is act Feb. 14, 1903, ch. 

552, 32 Stat. 825, as amended, which is classified to sec-

tions 175, 1501, 1504, 1510, 1511, 1512, 1513, 1515, 1516, 1517 

to 1519 of this title. 

CODIFICATION 

Section was formerly classified to section 603 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

CHANGE OF NAME 

Act Mar. 4, 1913, ch. 141, 37 Stat. 736, provided that 

Department of Commerce and Labor and Secretary of 

Commerce and Labor were to be thereafter called De-

partment of Commerce and Secretary of Commerce. 

§ 1519. Annual and special reports 

The Secretary of Commerce shall annually, at 
the close of each fiscal year, make a report in 
writing to Congress, giving an account of all 
moneys received and disbursed by him and his 
Department, and describing the work done by 
the Department in fostering, promoting, and de-
veloping the foreign and domestic commerce, 
the mining, manufacturing, and fishery indus-
tries; of the United States, and making such rec-
ommendations as he shall deem necessary for 
the effective performance of the duties and pur-
poses of the Department. He shall also from 
time to time make such special investigations 
and reports as he may be required to do by the 
President, or by either House of Congress, or 
which he himself may deem necessary and ur-
gent. 

(Feb. 14, 1903, ch. 552, § 8, 32 Stat. 829; Pub. L. 
97–31, § 12(7), Aug. 6, 1981, 95 Stat. 154.) 

CODIFICATION 

Section was formerly classified to section 604 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

AMENDMENTS 

1981—Pub. L. 97–31 struck out references to shipping 

and transportation facilities. 

CHANGE OF NAME 

Act Mar. 4, 1913, ch. 141, 37 Stat. 736, provided that 

Department of Commerce and Labor and Secretary of 

Commerce and Labor were to be thereafter called De-

partment of Commerce and Secretary of Commerce. 

§ 1519a. Repealed. Pub. L. 97–449, § 7(b), Jan. 12, 
1983, 96 Stat. 2443 

Section, Pub. L. 96–371, § 2, Oct. 3, 1980, 94 Stat. 1362; 

Pub. L. 97–31, § 12(8), Aug. 6, 1981, 95 Stat. 154, required 

an annual report to Congress by the Secretary of 

Transportation respecting conditions of the public 

ports of the United States. See section 308(c) of Title 49, 

Transportation. 

§ 1520. Repealed. Pub. L. 91–412, § 3(d), Sept. 25, 
1970, 84 Stat. 864 

Section, act Dec. 19, 1942, ch. 780, 56 Stat. 1067, au-

thorized Secretary of Commerce to establish schedule 

of fees or charges for services or publications furnished 

by Department of Commerce, excepting Federal and 

State governments, provided for covering proceeds 

thereof into the Treasury as miscellaneous receipts, 

and specified that its provisions shall not alter, amend, 

modify, or repeal any existing law for prescription of 

fees or charges. See sections 1525 to 1527 of this title. 

§ 1521. Working capital fund; establishment; 
amount; uses; reimbursement 

There is established a working capital fund of 
$100,000, without fiscal year limitation, for the 
payment of salaries and other expenses nec-
essary to the maintenance and operation of (1) 
central duplicating, photographic, drafting, and 
photostating services and (2) such other services 
as the Secretary, with the approval of the Direc-
tor of the Office of Management and Budget, de-
termines may be performed more advan-
tageously as central services; said fund to be re-
imbursed from applicable funds of bureaus, of-
fices, and agencies for which services are per-
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formed on the basis of rates which shall include 
estimated or actual charges for personal serv-
ices, materials, equipment (including mainte-
nance, repairs, and depreciation) and other ex-
penses: Provided, That such central services 
shall, to the fullest extent practicable, be used 
to make unnecessary the maintenance of sepa-
rate like services in the bureaus, offices, and 
agencies of the Department: Provided further, 
That a separate schedule of expenditures and re-
imbursements, and a statement of the current 
assets and liabilities of the working capital fund 
as of the close of the last completed fiscal year, 
shall be included in the annual Budget. 

(June 28, 1944, ch. 294, title III, § 301, 58 Stat. 415; 
1970 Reorg. Plan No. 2, § 102, eff. July 1, 1970, 35 
F.R. 7959, 84 Stat. 2085.) 

CODIFICATION 

Section was formerly classified to section 607 of Title 

5 prior to the general revision and enactment of Title 

5, Government Organization and Employees, by Pub. L. 

89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

TRANSFER OF FUNCTIONS 

Functions vested by law (including reorganization 

plan) in Bureau of the Budget or Director of Bureau of 

the Budget transferred to President by section 101 of 

Reorg. Plan No. 2 of 1970, eff. July 1, 1970, 35 F.R. 7959, 

84 Stat. 2085, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. Section 102 of 

Reorg. Plan No. 2 of 1970 redesignated Bureau of the 

Budget as Office of Management and Budget. 

§ 1522. Acceptance of gifts and bequests for pur-
poses of the Department; separate fund; dis-
bursements 

The Secretary of Commerce is hereby author-
ized to accept, hold, administer, and utilize gifts 
and bequests of property, both real and personal, 
for the purpose of aiding or facilitating the work 
of the Department of Commerce. Gifts and be-
quests of money and the proceeds from sales of 
other property received as gifts or bequests shall 
be deposited in the Treasury in a separate fund 
and shall be disbursed upon order of the Sec-
retary of Commerce. Property accepted pursu-
ant to this provision, and the proceeds thereof, 
shall be used as nearly as possible in accordance 
with the terms of the gift or bequest. 

(Pub. L. 88–611, § 1, Oct. 2, 1964, 78 Stat. 991.) 

CODIFICATION 

Section was formerly classified to section 608a of 

Title 5 prior to the general revision and enactment of 

Title 5, Government Organization and Employees, by 

Pub. L. 89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

TRANSFER OF FUNDS 

Section 4(b) of Pub. L. 88–611 provided that: ‘‘All gifts 

and bequests received under the provisions of law re-

pealed by subsection (a) of this section [which repealed 

section 278a of this title, section 883g of Title 33, Navi-

gation and Navigable Waters, and section 1126(g) of 

former Title 46, Shipping] and all funds held on the 

date of enactment of this Act [Oct. 2, 1964] in the 

United States Merchant Marine Academy general gift 

fund, established by subsection (g) of section 216 of the 

Merchant Marine Act, 1936 [section 1126(g) of former 

Title 46], shall be transferred to the fund authorized by 

this Act [sections 1522 to 1524 of this title] and shall be 

administered in accordance with the provisions of this 

Act [sections 1522 to 1524 of this title].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1523, 1524 of this 
title; title 47 section 904. 

§ 1523. Tax status of gifts and bequests of prop-
erty 

For the purpose of Federal income, estate, and 
gift taxes, property accepted under section 1522 
of this title shall be considered as a gift or be-
quest to or for the use of the United States. 

(Pub. L. 88–611, § 2, Oct. 2, 1964, 78 Stat. 991.) 

CODIFICATION 

Section was formerly classified to section 608b of 
Title 5 prior to the general revision and enactment of 
Title 5, Government Organization and Employees, by 
Pub. L. 89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

§ 1524. Investment and reinvestments of moneys; 
credit and disbursement of interest 

Upon the request of the Secretary of Com-
merce, the Secretary of the Treasury may invest 
and reinvest in securities of the United States 
or in securities guaranteed as to principal and 
interest by the United States any moneys con-
tained in the fund authorized herein. Income ac-
cruing from such securities, and from any other 
property accepted pursuant to section 1522 of 
this title, shall be deposited to the credit of the 
fund authorized herein, and shall be disbursed 
upon order of the Secretary of Commerce. 

(Pub. L. 88–611, § 3, Oct. 2, 1964, 78 Stat. 991.) 

CODIFICATION 

Section was formerly classified to section 608c of 

Title 5 prior to the general revision and enactment of 

Title 5, Government Organization and Employees, by 

Pub. L. 89–554, § 1, Sept. 6, 1966, 80 Stat. 378. 

§ 1525. Special studies; special compilations, lists, 
bulletins, or reports; clearinghouse for tech-
nical information; transcripts or copies; cost 
payments for special work; joint projects: 
cost apportionment, waiver 

The Secretary of Commerce is authorized, 
upon the request of any person, firm, organiza-
tion, or others, public or private, to make spe-
cial studies on matters within the authority of 
the Department of Commerce; to prepare from 
its records special compilations, lists, bulletins, 
or reports; to perform the functions authorized 
by section 1152 of this title; and to furnish tran-
scripts or copies of its studies, compilations, and 
other records; upon the payment of the actual or 
estimated cost of such special work. 

In the case of nonprofit organizations, re-
search organizations, or public organizations or 
agencies, the Secretary may engage in joint 
projects, or perform services, on matters of mu-
tual interest, the cost of which shall be appor-
tioned equitably, as determined by the Sec-
retary, who may, however, waive payment of 
any portion of such costs by others, when au-
thorized to do so under regulations approved by 
the Office of Management and Budget. 

(Pub. L. 91–412, § 1, Sept. 25, 1970, 84 Stat. 864; 
1970 Reorg. Plan No. 2, § 102, eff. July 1, 1970, 35 
F.R. 7959, 84 Stat. 2085.) 

TRANSFER OF FUNCTIONS 

Functions vested by law (including reorganization 

plan) in Bureau of the Budget or Director of Bureau of 
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the Budget transferred to President by section 101 of 

Reorg. Plan No. 2 of 1970, eff. July 1, 1970, 35 F.R. 7959, 

84 Stat. 2085, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. Section 102 of 

Reorg. Plan No. 2 of 1970 redesignated Bureau of the 

Budget as Office of Management and Budget. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1527a of this 

title. 

§ 1526. Receipts for work or services; deposit in 
special accounts; availability for payment of 
costs, repayment or advances to appropria-
tions or funds, refunds, credits to working 
capital funds; appropriation limitation of an-
nual expenditures from accounts 

All payments for work or services performed 
or to be performed under this Act shall be depos-
ited in a separate account or accounts which 
may be used to pay directly the costs of such 
work or services, to repay or make advances to 
appropriations or funds which do or will ini-
tially bear all or part of such costs, or to refund 
excess sums when necessary: Provided, That said 
receipts may be credited to a working capital 
fund otherwise established by law, and used 
under the law governing said funds, if the fund 
is available for use by the agency of the Depart-
ment of Commerce which is responsible for per-
forming the work or services for which payment 
is received. Acts appropriating funds to the De-
partment of Commerce may include provisions 
limiting annual expenditure from said account 
or accounts. 

(Pub. L. 91–412, § 2, Sept. 25, 1970, 84 Stat. 864.) 

REFERENCES IN TEXT 

This Act, referred to in text, means Pub. L. 91–412, 

which enacted sections 1525 to 1527, amended section 

1153, and repealed sections 189, 189a, 192, 192a, 1153a, and 

1520 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1527a of this 

title. 

§ 1527. Fees or charges for services or publica-
tions under existing law unaffected 

Except as to those laws expressly repealed 
herein, nothing in this Act shall alter, amend, 
modify, or repeal any existing law prescribing 
fees or charges or authorizing the prescribing of 
fees or charges for services performed or for any 
publication furnished by the Department of 
Commerce, or any of its several bureaus or of-
fices. 

(Pub. L. 91–412, § 4, Sept. 25, 1970, 84 Stat. 865.) 

REFERENCES IN TEXT 

This Act, referred to in text, means Pub. L. 91–412, 

which enacted sections 1525 to 1527, amended section 

1153, and repealed sections 189, 189a, 192, 192a, 1153a, and 

1520 of this title. 

Laws expressly repealed herein, referred to in text, 

means amendment of section 1153 and repeal of sections 

189, 189a, 192, 192a, 1153a, and 1520 of this title, as here-

tofore noted. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1527a of this 

title. 

§ 1527a. Economics and Statistics Administration 
Revolving Fund 

There is hereby established the Economics and 
Statistics Administration Revolving Fund 
which shall be available without fiscal year lim-
itation. For initial capitalization, there is ap-
propriated $1,677,000 to the Fund: Provided, That 
the Secretary of Commerce is authorized to dis-
seminate economic and statistical data products 
as authorized by sections 1525 to 1527 of this title 
and, notwithstanding section 4912 of this title, 
charge fees necessary to recover the full costs 
incurred in their production. Notwithstanding 
section 3302 of title 31, receipts received from 
these data dissemination activities shall be 
credited to this account as offsetting collec-
tions, to be available for carrying out these pur-
poses without further appropriation. 

(Pub. L. 103–317, title II, Aug. 26, 1994, 108 Stat. 
1744.) 

DISSEMINATION OF ECONOMIC AND STATISTICAL DATA 

PRODUCTS; FEES 

Pub. L. 105–119, title II, Nov. 26, 1997, 111 Stat. 2474, 

provided in part that: ‘‘The Secretary of Commerce is 

authorized to disseminate economic and statistical 

data products as authorized by sections 1, 2, and 4 of 

Public Law 91–412 (15 U.S.C. 1525–1527) and, notwith-

standing section 5412 of the Omnibus Trade and Com-

petitiveness Act of 1988 (15 U.S.C. 4912), charge fees nec-

essary to recover the full costs incurred in their pro-

duction. Notwithstanding 31 U.S.C. 3302, receipts re-

ceived from these data dissemination activities shall be 

credited to this account, to be available for carrying 

out these purposes without further appropriation.’’ 

Similar provisions were contained in the following 

prior appropriation acts: 

Pub. L. 104–208, div. A, title I, § 101(a) [title II], Sept. 

30, 1996, 110 Stat. 3009, 3009–34. 

Pub. L. 104–134, title I, § 101[(a)] [title II], Apr. 26, 1996, 

110 Stat. 1321, 1321–25; renumbered title I, Pub. L. 

104–140, § 1(a), May 2, 1996, 110 Stat. 1327. 

§ 1528. Transferred 

CODIFICATION 

Section, act Feb. 28, 1920, ch. 91, § 500, 41 Stat. 499; 1939 

Reorg. Plan No. II, § 6, eff. July 1, 1939, 4 F.R. 2732, 53 

Stat. 1434; Aug. 6, 1981, Pub. L. 97–31, § 12(9), 95 Stat. 154, 

relating to a policy of development of water transpor-

tation, was transferred to section 142 of former Title 49, 

Transportation, and was repealed by Pub. L. 103–272, 

§ 7(b), July 5, 1994, 108 Stat. 1379, and reenacted by sec-

tion 4(j)(6)(A) thereof as section 303a of Title 49, Trans-

portation. 

§ 1529. Relinquishment of legislative jurisdiction 
over certain lands 

Notwithstanding any other law, the Secretary 
of Commerce, whenever the Secretary considers 
it desirable, may relinquish to a State, or to a 
Commonwealth, territory, or possession of the 
United States, all or part of the legislative juris-
diction of the United States over lands or inter-
ests under the Secretary’s control in that State, 
Commonwealth, territory, or possession. Relin-
quishment of legislative jurisdiction under this 
section may be accomplished— 

(1) by filing with the Governor (or, if none 
exists, with the chief executive officer) of the 
State, Commonwealth, territory, or possession 
concerned a notice of relinquishment to take 
effect upon acceptance of the notice; or 
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(2) as required by the laws of the State, Com-
monwealth, territory, or possession. 

(Pub. L. 98–623, title IV, § 406, Nov. 8, 1984, 98 
Stat. 3409.) 

§ 1530. Awarding of contracts for performance of 
commercial activity by National Oceanic and 
Atmospheric Administration 

The Administration may not award any con-
tract for the performance of any ‘‘commercial 
activity’’, as defined by paragraph 6.a. of the Of-
fice of Management and Budget Circular Memo-
randum A–76, which is performed by Administra-
tion employees until at least 30 calendar days 
after the Administrator of the Administration 
has presented, in writing, to the President of the 
Senate, the Speaker of the House of Representa-
tives, the Committee on Commerce, Science, 
and Transportation of the Senate, and the Com-
mittee on Merchant Marine and Fisheries and 
the Committee on Science, Space, and Tech-
nology of the House of Representatives, a full 
and complete description of such proposed con-
tract, together with supporting documentation. 
Such documentation shall include— 

(1) a comparison of the cost of such activity 
as performed by employees of the Administra-
tion and the cost of such activity as performed 
under the proposed contract; 

(2) a comparison of the services performed 
by employees of the Administration and the 
services to be performed under the proposed 
contract; and 

(3) an assessment of the benefits to the Fed-
eral Government of proceeding with the pro-
posed contract. 

(Pub. L. 99–272, title VI, § 6083, Apr. 7, 1986, 100 
Stat. 135; Pub. L. 103–437, § 5(b)(3), Nov. 2, 1994, 
108 Stat. 4582.) 

AMENDMENTS 

1994—Pub. L. 103–437 in introductory provisions sub-

stituted ‘‘Committee on Science, Space, and Tech-

nology’’ for ‘‘Committee on Science and Technology’’ 

before ‘‘of the House’’. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 

AND FISHERIES 

Committee on Merchant Marine and Fisheries of 

House of Representatives abolished and its jurisdiction 

transferred by House Resolution No. 6, One Hundred 

Fourth Congress, Jan. 4, 1995. For treatment of ref-

erences to Committee on Merchant Marine and Fish-

eries, see section 1(b)(3) of Pub. L. 104–14, set out as a 

note preceding section 21 of Title 2, The Congress. 

§ 1531. Buying Power Maintenance accounts for 
International Trade Administration, Export 
Administration, and United States Travel 
and Tourism Administration 

In order to maintain overseas program activ-
ity for the Department of Commerce provided 
for each fiscal year at the appropriated program 
levels, the Secretary may establish Buying 

Power Maintenance accounts for the Inter-
national Trade Administration, the Export Ad-
ministration, and the United States Travel and 
Tourism Administration. There are authorized 
to be appropriated for such accounts such sums 
as may be necessary to offset adverse fluctua-
tions in foreign currency exchange rates, or un-
budgeted overseas wage and price changes. To 
eliminate substantial gains to the approved lev-
els of overseas operations, the Secretary shall 
transfer to a Buying Power Maintenance ac-
count such amounts determined to be excessive 
to the needs of the approved level of overseas op-
erations because of fluctuations in foreign cur-
rency exchange rates or changes in unbudgeted 
overseas wages and prices, including unobligated 
balances associated with the overseas program. 
To offset adverse fluctuations in foreign cur-
rency exchange rates or unbudgeted overseas 
wage and price changes, the Secretary may 
transfer from a Buying Power Maintenance ac-
count such amounts determined to be necessary 
to maintain the approved level of overseas oper-
ations under an appropriation account. Funds 
transferred by the Secretary to or from a Buy-
ing Power Maintenance account to another ac-
count shall be merged with and be available for 
the same purpose, and for the same time period, 
as the funds in the account into which trans-
ferred. Any restriction contained in an appro-
priation Act or other provision of law limiting 
the amounts available for the Department of 
Commerce that may be obligated or expended 
shall be deemed to be adjusted to the extent nec-
essary to offset the net effect of fluctuations in 
foreign currency exchange rates or unbudgeted 
overseas wage and price changes in order to 
maintain approved levels. 

(Pub. L. 100–202, § 101(a) [title I, § 108], Dec. 22, 
1987, 101 Stat. 1329, 1329–7.) 

§ 1532. Telecommunications; electromagnetic ra-
diation; research, analysis, dissemination of 
information; other functions of Secretary 

The Secretary of Commerce is authorized to— 
(1) conduct research on all of the tele-

communications sciences, including wave 
propagation and reception, the conditions 
which affect electromagnetic wave propaga-
tion and reception, electromagnetic noise and 
interference, radio system characteristics, op-
erating techniques affecting the use of the 
electromagnetic spectrum, and methods for 
improving the use of the electromagnetic spec-
trum for telecommunications purposes; 

(2) prepare and issue predictions of electro-
magnetic wave propagation conditions and 
warnings of disturbances in such conditions; 

(3) investigate conditions which affect the 
transmission of radio waves from their source 
to a receiver and the compilation and distribu-
tion of information on such transmission of 
radio waves as a basis for choice of frequencies 
to be used in radio operations; 

(4) conduct research and analysis in the gen-
eral field of telecommunications sciences in 
support of assigned functions and in support of 
other Government agencies; 

(5) investigate nonionizing electromagnetic 
radiation and its uses, as well as methods and 
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1 So in original. Probably should be preceded by ‘‘and’’. 

procedures for measuring and assessing elec-
tromagnetic environments, for the purpose of 
developing and coordinating policies and pro-
cedures affecting Federal Government use of 
the electromagnetic spectrum for tele-
communications purposes; 

(6) compile, evaluate, publish, and otherwise 
disseminate general scientific and technical 
data resulting from the performance of the 
functions specified in this section or from 
other sources when such data are important to 
science, engineering, or industry, or to the 
general public, and are not available else-
where; and 

(7) undertake such other activities similar 
to those specified in this subsection as the 
Secretary of Commerce determines appro-
priate. 

(Pub. L. 100–418, title V, § 5112(b), Aug. 23, 1988, 
102 Stat. 1430.) 

§ 1533. Commerce, Science, and Technology Fel-
lowship Program 

There is established within the Department of 
Commerce a Commerce, Science, and Tech-
nology Fellowship Program with the stated pur-
pose of providing a select group of employees of 
the executive branch of the Government with 
the opportunity of learning how the legislative 
branch and other parts of the executive branch 
function through work experiences of up to one 
year. The Secretary of Commerce shall report to 
the Congress within six months after August 23, 
1988, on the Department of Commerce’s plans for 
implementing such Program by March 31, 1989. 

(Pub. L. 100–418, title V, § 5163(d), Aug. 23, 1988, 
102 Stat. 1451.) 

§ 1534. Assessment of fees for access to environ-
mental data 

(a) Basis of assessment 

Except as otherwise provided in this section, 
the Secretary is authorized to assess fees, based 
on fair market value, for access to environ-
mental data and information and products de-
rived therefrom collected and/or archived by the 
National Oceanic and Atmospheric Administra-
tion. 

(b) Eligible recipients; waiver of fees in cases of 
foreign governments and international orga-
nizations 

(1) The Secretary shall provide data, informa-
tion, and products described in subsection (a) of 
this section to Federal, State, and local govern-
ment agencies, to universities, and to other non-
profit institutions at the cost of reproduction 
and transmission, if such data, information, and 
products are to be used for research and not for 
commercial purposes. 

(2) The Secretary shall waive the assessment 
of fees under subsection (a) of this section as 
necessary to continue to provide data, informa-
tion, or products to foreign governments and 
international organizations on a basis of ex-
changing such data, information, and products 
or as otherwise provided by international agree-
ment. 

(3) The Secretary shall waive the assessment 
of fees authorized by subsection (a) of this sec-

tion as necessary to continue to provide weather 
warnings, watches, and similar products and 
services essential to the mission of the National 
Oceanic Atmospheric 1 Administration. 

(c) Publication of fee schedules in Federal Reg-
ister; initial schedule effective for three-year 
period 

The initial schedule of any fees assessed under 
this section, and any subsequent amendment to 
such schedule, shall be published by the Sec-
retary in the Federal Register at least 30 days 
before such fees will take effect. The initial 
schedule shall remain in effect without amend-
ment for the three-year period beginning on the 
date that fees under the schedule take effect. 

(d) Effective date of assessments; progressive in-
crements 

Any assessment of fees under this section by 
the National Environmental Satellite, Data, and 
Information Service for archived data shall 
meet the following requirements: 

(1) The initial schedule of fees established by 
the National Environmental Satellite, Data, 
and Information Service for archived data 
shall remain in effect for the 3-year period be-
ginning on the date that the fees under that 
schedule take effect. 

(2) With respect to the first one-year period 
during which the initial fee schedule is in ef-
fect, fees shall be assessed at no more than 
one-third of the fair market value specified in 
subsection (a) of this section. 

(3) With respect to the second one-year pe-
riod during which the initial fee schedule is in 
effect, fees shall be assessed at not more than 
two-thirds of such fair market value. 

(4) With respect to the third one-year period 
during which the initial fee schedule is in ef-
fect, and with respect to any period thereafter, 
fees shall be assessed at no more than the full 
amount of such fair market value. 

(e) Data archive center operations; availability of 
fees for expenses of centers 

Fees collected under this section by the Na-
tional Environmental Satellite, Data, and Infor-
mation Service for archived data shall be avail-
able to the National Environmental Satellite, 
Data, and Information Service for expenses in-
curred in the operation of its data archive cen-
ters. 

(f) Report to Congressional committees 

The Secretary shall, not later than 90 days 
after November 17, 1988, submit to the Commit-
tee on Commerce, Science, and Transportation 
of the Senate and the Committee on Science, 
Space, and Technology of the House of Rep-
resentatives a report which sets forth— 

(1) any plan of the Secretary for assessing 
fees under this section by the National Envi-
ronmental Satellite, Data, and Information 
Service for archived data, including the meth-
odology and bases by which the amount of 
such fees shall be determined, and the esti-
mated revenues therefrom; and 

(2) any plan of the Secretary for using reve-
nues generated from such fees, as well as other 
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resources, to improve the capability of the Na-
tional Environmental Satellite, Data, and In-
formation Service to collect, manage, process, 
archive, and disseminate the increasing 
amounts of data generated from satellites, ra-
dars, and other technologies. 

(g) Other assessment authorities unaffected 

The authority of the Secretary to assess fees 
under this section shall be in addition to, and 
shall not be construed to limit, the authority 
under any other law to assess fees relating to 
the environmental data activities of the Na-
tional Oceanic and Atmospheric Administration, 
including the authority of the Secretary pursu-
ant to section 1307 of title 44. Nothing in this 
section shall be construed to authorize the Sec-
retary to assess fees for nautical and aeronauti-
cal products of the National Oceanic and Atmos-
pheric Administration in addition to those fees 
authorized under section 1307 of title 44. 

(Pub. L. 100–685, title IV, § 409, Nov. 17, 1988, 102 
Stat. 4100; Pub. L. 101–508, title X, § 10201(a), Nov. 
5, 1990, 104 Stat. 1388–392.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–508, § 10201(a)(1), sub-

stituted ‘‘and information and products derived there-

from collected and/or archived by the National Oceanic 

and Atmospheric Administration’’ for ‘‘data archived 

by the National Environmental Satellite, Data, and In-

formation Service of the National Oceanic and Atmos-

pheric Administration’’. 

Subsec. (b)(1). Pub. L. 101–508, § 10201(a)(2), inserted 

‘‘, information, and products’’ after ‘‘provide data’’ and 

substituted ‘‘data, information, and products are’’ for 

‘‘data is’’. 

Subsec. (b)(2). Pub. L. 101–508, § 10201(a)(3), inserted 

‘‘, information, or products’’ after ‘‘provide data’’ and 

substituted ‘‘basis of exchanging such data, informa-

tion, and products’’ for ‘‘data exchange basis’’. 

Subsec. (b)(3). Pub. L. 101–508, § 10201(a)(4), added par. 

(3). 

Subsec. (d). Pub. L. 101–508, § 10201(a)(6), inserted ‘‘by 

the National Environmental Satellite, Data, and Infor-

mation Service for archived data’’ after ‘‘under this 

section’’ in introductory provisions. 

Subsec. (d)(1). Pub. L. 101–508, § 10201(a)(5), amended 

par. (1) generally. Prior to amendment, par. (1) read as 

follows: ‘‘No fees shall be assessed under this section 

until after September 30, 1989.’’ 

Subsecs. (e), (f)(1). Pub. L. 101–508, § 10201(a)(6), in-

serted ‘‘by the National Environmental Satellite, Data, 

and Information Service for archived data’’ after 

‘‘under this section’’. 

Subsec. (g). Pub. L. 101–508, § 10201(a)(7), inserted be-

fore period at end ‘‘, including the authority of the 

Secretary pursuant to section 1307 of title 44. Nothing 

in this section shall be construed to authorize the Sec-

retary to assess fees for nautical and aeronautical prod-

ucts of the National Oceanic and Atmospheric Adminis-

tration in addition to those fees authorized under sec-

tion 1307 of title 44’’. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

EFFECT OF AMENDMENTS 

Section 10201(b) of Pub. L. 101–508 provided that: 

‘‘(1) The increase in revenues to the United States at-

tributable to the amendments made by subsection (a) 

[amending this section] shall not exceed— 

‘‘(A) $2,000,000 for each of the fiscal years 1991, 1992, 

and 1993; and 
‘‘(B) $3,000,000 for each of the fiscal years 1994 and 

1995. 
‘‘(2) Increases in revenues to the United States de-

scribed in paragraph (1) shall be achieved by the Sec-

retary of Commerce through fair and equitable in-

creases in fees for services offered by the various pro-

grams of the National Oceanic and Atmospheric Ad-

ministration. 
‘‘(3) The Secretary of Commerce shall notify the Con-

gress of any changes in fee schedules under section 409 

of the Act of November 17, 1988 (15 U.S.C. 1534), before 

such changes take effect.’’ 

§ 1535. Office of Space Commerce; report of ac-
tivities 

Commencing in fiscal year 1992, and every fis-
cal year thereafter, the Secretary of Commerce 
shall submit to the Committee on Commerce, 
Science, and Transportation of the Senate and 
the Committee on Science, Space, and Tech-
nology of the House of Representatives a report 
of the activities of the Office of Space Com-
merce, including planned programs and expendi-
tures. 

(Pub. L. 101–611, title I, § 115(b), Nov. 16, 1990, 104 
Stat. 3201.) 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

§ 1536. Prohibition against fraudulent use of 
‘‘Made in America’’ labels 

If it has been finally determined by a court or 
a Federal agency that any person intentionally 
affixed a label bearing a ‘‘Made in America’’ in-
scription, or an inscription with the same mean-
ing, to any product sold in or shipped to the 
United States that is not made in the United 
States, that person shall be ineligible to receive 
any contract or subcontract from the Depart-
ment of Commerce, pursuant to the debarment, 
suspension, and ineligibility procedures in sub-
part 9.4 of chapter 1 of title 48, Code of Federal 
Regulations. 

(Pub. L. 102–245, title I, § 111(b), Feb. 14, 1992, 106 
Stat. 14.) 

§ 1537. Needs assessment for data management, 
archival, and distribution 

(1) Not later than 12 months after October 29, 
1992, and at least biennially thereafter, the Sec-
retary of Commerce shall complete an assess-
ment of the adequacy of the environmental data 
and information systems of the National Oce-
anic and Atmospheric Administration. In con-
ducting such an assessment, the Secretary shall 
take into consideration the need to— 

(A) provide adequate capacity to manage, ar-
chive, and disseminate environmental data 
and information collected and processed, or 
expected to be collected and processed, by the 
National Oceanic and Atmospheric Adminis-
tration and other appropriate departments and 
agencies; 

(B) establish, develop, and maintain infor-
mation bases, including necessary manage-
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ment systems, which will promote consistent, 
efficient, and compatible transfer and use of 
data; 

(C) develop effective interfaces among the 
environmental data and information systems 
of the National Oceanic and Atmospheric Ad-
ministration and other appropriate depart-
ments and agencies; 

(D) develop and use nationally accepted for-
mats and standards for data collected by var-
ious national and international sources; and 

(E) integrate and interpret data from dif-
ferent sources to produce information that can 
be used by decisionmakers in developing poli-
cies that effectively respond to national and 
global environmental concerns. 

(2) Not later than 12 months after October 29, 
1992, and biennially thereafter, the Secretary of 
Commerce shall develop and submit to the Com-
mittee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on 
Science, Space, and Technology of the House of 
Representatives a comprehensive plan, based on 
the assessment under paragraph (1), to modern-
ize and improve the environmental data and in-
formation systems of the National Oceanic and 
Atmospheric Administration. The report shall— 

(A) set forth modernization and improve-
ment objectives for the 10-year period begin-
ning with the year in which the plan is sub-
mitted, including facility requirements and 
critical new technological components that 
would be necessary to meet the objectives set 
forth; 

(B) propose specific agency programs and ac-
tivities for implementing the plan; 

(C) identify the data and information man-
agement, archival, and distribution respon-
sibilities of the National Oceanic and Atmos-
pheric Administration with respect to other 
Federal departments and agencies and inter-
national organizations, including the role of 
the National Oceanic and Atmospheric Admin-
istration with respect to large data systems 
like the Earth Observing System Data and In-
formation System; and 

(D) provide an implementation schedule and 
estimate funding levels necessary to achieve 
modernization and improvement objectives. 

(Pub. L. 102–567, title I, § 106(c), Oct. 29, 1992, 106 
Stat. 4274.) 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

§ 1538. Notice of reprogramming 

(a) In general 

The Secretary of Commerce shall provide no-
tice to the Committee on Commerce, Science, 
and Transportation and Committee on Appro-
priations of the Senate and to the Committee on 
Merchant Marine and Fisheries, Committee on 
Science, Space, and Technology, and Committee 
on Appropriations of the House of Representa-
tives, not less than 15 days before reprogram-
ming funds available for a program, project, or 

activity of the National Oceanic and Atmos-
pheric Administration in an amount greater 
than the lesser of $250,000 or 5 percent of the 
total funding of such program, project, or activ-
ity if the reprogramming— 

(1) augments an existing program, project, 
or activity; 

(2) reduces by 5 percent or more (A) the 
funding for an existing program, project, or 
activity or (B) the numbers of personnel there-
for as approved by Congress; or 

(3) results from any general savings from a 
reduction in personnel which would result in a 
change in an existing program, project, or ac-
tivity. 

(b) Notice of reorganization 

The Secretary of Commerce shall provide no-
tice to the Committees on Merchant Marine and 
Fisheries, Science, Space, and Technology, and 
Appropriations of the House of Representatives, 
and the Committees on Commerce, Science, and 
Transportation and Appropriations of the Sen-
ate not later than 15 days before any major reor-
ganization of any program, project, or activity 
of the National Oceanic and Atmospheric Ad-
ministration. 

(Pub. L. 102–567, title IV, § 403, Oct. 29, 1992, 106 
Stat. 4291.) 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 

AND FISHERIES 

Committee on Merchant Marine and Fisheries of 

House of Representatives abolished and its jurisdiction 

transferred by House Resolution No. 6, One Hundred 

Fourth Congress, Jan. 4, 1995. For treatment of ref-

erences to Committee on Merchant Marine and Fish-

eries, see section 1(b)(3) of Pub. L. 104–14, set out as a 

note preceding section 21 of Title 2, The Congress. 

§ 1539. Financial assistance 

(a) Processing of applications 

Within 12 months after October 29, 1992, the 
Secretary of Commerce shall develop and, after 
notice and opportunity for public comment, pro-
mulgate regulations or guidelines to ensure that 
a completed application for a grant, contract, or 
other financial assistance under a non-
discretionary assistance program shall be proc-
essed and approved or disapproved within 75 
days after submission of the application to the 
responsible program office of the National Oce-
anic and Atmospheric Administration. 

(b) Notification of applicant 

Not later than 14 days after the date on which 
the Secretary of Commerce receives an applica-
tion for a contract, grant, or other financial as-
sistance provided under a nondiscretionary as-
sistance program administered by the National 
Oceanic and Atmospheric Administration, the 
Secretary shall indicate in writing to the appli-
cant whether or not the application is complete 
and, if not complete, shall specify the additional 
material that the applicant must provide to 
complete the application. 
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(c) Exemption 

In the case of a program for which the recipi-
ent of a grant, contract, or other financial as-
sistance is specified by statute to be, or has cus-
tomarily been, a State or an interstate fishery 
commission, such financial assistance may be 
provided by the Secretary to that recipient on a 
sole-source basis, notwithstanding any other 
provision of law. 

(d) ‘‘Nondiscretionary assistance program’’ de-
fined 

In this section, the term ‘‘nondiscretionary as-
sistance program’’ means any program for pro-
viding financial assistance— 

(1) under which the amount of funding for, 
and the intended recipient of, the financial as-
sistance is specified by Congress; or 

(2) the recipients of which have customarily 
been a State or an interstate fishery commis-
sion. 

(Pub. L. 102–567, title IV, § 404, Oct. 29, 1992, 106 
Stat. 4292.) 

§ 1540. Cooperative agreements 

The Secretary of Commerce, acting through 
the Under Secretary of Commerce for Oceans 
and Atmosphere, may enter into cooperative 
agreements and other financial agreements with 
any nonprofit organization to— 

(1) aid and promote scientific and edu-
cational activities to foster public understand-
ing of the National Oceanic and Atmospheric 
Administration or its programs; and 

(2) solicit private donations for the support 
of such activities. 

(Pub. L. 102–567, title IV, § 406, Oct. 29, 1992, 106 
Stat. 4293.) 

§ 1541. Administrative Law Judges 

Notwithstanding section 559 of title 5, with re-
spect to any marine resource conservation law 
or regulation administered by the Secretary of 
Commerce acting through the National Oceanic 
and Atmospheric Administration, all adjudica-
tory functions which are required by chapter 5 
of title 5 to be performed by an Administrative 
Law Judge may be performed by the United 
States Coast Guard on a reimbursable basis. 
Should the United States Coast Guard require 
the detail of an Administrative Law Judge to 
perform any of these functions, it may request 
such temporary or occasional assistance from 
the Office of Personnel Management pursuant to 
section 3344 of title 5. 

(Pub. L. 105–160, § 10, Mar. 6, 1998, 112 Stat. 27.) 

CHAPTER 41—CONSUMER CREDIT 
PROTECTION 

SUBCHAPTER I—CONSUMER CREDIT COST 

DISCLOSURE 

PART A—GENERAL PROVISIONS 

Sec. 

1601. Congressional findings and declaration of pur-

pose. 

(a) Informed use of credit. 

(b) Terms of personal property leases. 

1602. Definitions and rules of construction. 

Sec. 

1603. Exempted transactions. 
1604. Disclosure guidelines. 

(a) Promulgation, contents, etc., of regu-

lations. 
(b) Model disclosure forms and clauses; 

publication, criteria, compliance, 

etc. 
(c) Procedures applicable for adoption of 

model forms and clauses. 
(d) Effective dates of regulations con-

taining new disclosure require-

ments. 
(f) Exemption authority. 
(g) Waiver for certain borrowers. 

1605. Determination of finance charge. 
(a) ‘‘Finance charge’’ defined. 
(b) Life, accident, or health insurance 

premiums included in finance 

charge. 
(c) Property damage and liability insur-

ance premiums included in finance 

charge. 
(d) Items exempted from computation of 

finance charge in all credit trans-

actions. 
(e) Items exempted from computation of 

finance charge in extensions of 

credit secured by an interest in real 

property. 
(f) Tolerances for accuracy. 

1606. Determination of annual percentage rate. 
(a) ‘‘Annual percentage rate’’ defined. 
(b) Computation of rate of finance 

charges for balances within a speci-

fied range. 
(c) Allowable tolerances for purposes of 

compliance with disclosure require-

ments. 
(d) Use of rate tables or charts having al-

lowable variance from determined 

rates. 
(e) Authorization of tolerances in deter-

mining annual percentage rates. 
1607. Administrative enforcement. 

(a) Enforcing agencies. 
(b) Violations of this subchapter deemed 

violations of pre-existing statutory 

requirements; additional agency 

powers. 
(c) Federal Trade Commission as overall 

enforcing agency. 
(d) Rules and regulations. 
(e) Adjustment of finance charges; proce-

dures applicable, coverage, criteria, 

etc. 
1608. Views of other agencies. 
1609. Repealed. 
1610. Effect on other laws. 

(a) Inconsistent provisions; procedures 

applicable for determination. 
(b) State credit charge statutes. 
(c) Disclosure as evidence. 
(d) Contract or other obligations under 

State or Federal law. 
(e) Certain credit and charge card appli-

cation and solicitation disclosure 

provisions. 
1611. Criminal liability for willful and knowing 

violation. 
1612. Effect on government agencies. 

(a) Consultation requirements respecting 

compliance of credit instruments is-

sued to participating creditor. 
(b) Inapplicability of Federal civil or 

criminal penalties to Federal, 

State, and local agencies. 
(c) Inapplicability of Federal civil or 

criminal penalties to participating 

creditor where violating instrument 

issued by United States. 
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(d) Applicability of State penalties to 

violations by participating creditor. 
1613. Annual reports to Congress by Board. 
1614. Repealed. 
1615. Prohibition on use of ‘‘Rule of 78’s’’ in con-

nection with mortgage refinancings and 

other consumer loans. 
(a) Prompt refund of unearned interest 

required. 
(b) Use of ‘‘Rule of 78’s’’ prohibited. 
(c) Statement of prepayment amount. 
(d) Definitions. 

PART B—CREDIT TRANSACTIONS 

1631. Disclosure requirements. 
(a) Duty of creditor or lessor respecting 

one or more than one obligor. 
(b) Creditor or lessor required to make 

disclosure. 
(c) Estimates as satisfying statutory re-

quirements; basis of disclosure for 

per diem interest. 
(d) Tolerances for numerical disclosures. 

1632. Form of disclosure; additional information. 
(a) Information clearly and conspicu-

ously disclosed; ‘‘annual percentage 

rate’’ and ‘‘finance charge’’; order of 

disclosures and use of different ter-

minology. 
(b) Optional information by creditor or 

lessor. 
(c) Tabular format required for certain 

disclosures under section 1637(c). 
1633. Exemption for State-regulated transactions. 
1634. Effect of subsequent occurrence. 
1635. Right of rescission as to certain transactions. 

(a) Disclosure of obligor’s right to re-

scind. 
(b) Return of money or property follow-

ing rescission. 
(c) Rebuttable presumption of delivery of 

required disclosures. 
(d) Modification and waiver of rights. 
(e) Exempted transactions; reapplication 

of provisions. 
(f) Time limit for exercise of right. 
(g) Additional relief. 
(h) Limitation on rescission. 
(i) Rescission rights in foreclosure. 

1636. Repealed. 
1637. Open end consumer credit plans. 

(a) Required disclosures by creditor. 
(b) Statement required with each billing 

cycle. 
(c) Disclosure in credit and charge card 

applications and solicitations. 
(d) Disclosure prior to renewal. 
(e) Other rules for disclosures under sub-

sections (c) and (d). 
(f) Disclosure of range of certain fees 

which vary by State allowed. 
(g) Insurance in connection with certain 

open end credit card plans. 
1637a. Disclosure requirements for open end con-

sumer credit plans secured by consumer’s 

principal dwelling. 
(a) Application disclosures. 
(b) Time and form of disclosures. 
(c) Third party applications. 
(d) ‘‘Principal dwelling’’ defined. 
(e) Pamphlet. 

1638. Transactions other than under an open end 

credit plan. 
(a) Required disclosures by creditor. 
(b) Form and timing of disclosures; resi-

dential mortgage transaction re-

quirements. 
(c) Timing of disclosures on unsolicited 

mailed or telephone purchase orders 

or loan requests. 

Sec. 

(d) Timing of disclosure in cases of an ad-

dition of a deferred payment price 

to an existing outstanding balance. 
1639. Requirements for certain mortgages. 

(a) Disclosures. 
(b) Time of disclosures. 
(c) No prepayment penalty. 
(d) Limitations after default. 
(e) No balloon payments. 
(f) No negative amortization. 
(g) No prepaid payments. 
(h) Prohibition on extending credit with-

out regard to payment ability of 

consumer. 
(i) Requirements for payments under 

home improvement contracts. 
(j) Consequence of failure to comply. 

(k) ‘‘Affiliate’’ defined. 
(l) Discretionary regulatory authority of 

Board. 
1640. Civil liability. 

(a) Individual or class action for dam-

ages; amount of award; factors de-

termining amount of award. 
(b) Correction of errors. 
(c) Unintentional violations; bona fide 

errors. 
(d) Liability in transaction or lease in-

volving multiple obligors. 
(e) Jurisdiction of courts; limitations on 

actions; State attorney general en-

forcement. 
(f) Good faith compliance with rule, reg-

ulation, or interpretation of Board 

or with interpretation or approval 

of duly authorized official or em-

ployee of Federal Reserve System. 
(g) Recovery for multiple failures to dis-

close. 
(h) Offset from amount owed to creditor 

or assignee; rights of defaulting 

consumer. 
(i) Class action moratorium. 

1641. Liability of assignees. 
(a) Prerequisites. 
(b) Proof of compliance with statutory 

provisions. 
(c) Right of rescission by consumer unaf-

fected. 
(d) Rights upon assignment of certain 

mortgages. 
(e) Liability of assignee for consumer 

credit transactions secured by real 

property. 
(f) Treatment of servicer. 

1642. Issuance of credit cards. 
1643. Liability of holder of credit card. 

(a) Limits on liability. 
(b) Burden of proof. 
(c) Liability imposed by other laws or by 

agreement with issuer. 
(d) Exclusiveness of liability. 

1644. Fraudulent use of credit cards; penalties. 
(a) Use, attempt or conspiracy to use 

card in transaction affecting inter-

state or foreign commerce. 
(b) Transporting, attempting or conspir-

ing to transport card in interstate 

commerce. 
(c) Use of interstate commerce to sell or 

transport card. 
(d) Receipt, concealment, etc., of goods 

obtained by use of card. 
(e) Receipt, concealment, etc., of tickets 

for interstate or foreign transpor-

tation obtained by use of card. 
(f) Furnishing of money, etc., through 

use of card. 
1645. Business credit cards; limits on liability of 

employees. 
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1646. Dissemination of annual percentage rates; 

implementation, etc. 

(a) Annual percentage rates. 

(b) Credit card price and availability in-

formation. 

(c) Implementation. 

1647. Home equity plans. 

(a) Index requirement. 

(b) Grounds for acceleration of outstand-

ing balance. 

(c) Change in terms. 

(d) Terms changed after application. 

(e) Additional requirements relating to 

refunds and imposition of non-

refundable fees. 

1648. Reverse mortgages. 

(a) In general. 

(b) Projected total cost. 

1649. Certain limitations on liability. 

(a) Limitations on liability. 

(b) Exceptions. 

PART C—CREDIT ADVERTISING 

1661. Catalogs and multiple-page advertisements. 

1662. Advertising of down payments and install-

ments. 

1663. Advertising of open end credit plans. 

1664. Advertising of credit other than open end 

plans. 

(a) Exclusion of open end credit plans. 

(b) Advertisements of residential real es-

tate. 

(c) Rate of finance charge expressed as 

annual percentage rate. 

(d) Requisite disclosures in advertise-

ment. 

1665. Nonliability of advertising media. 

1665a. Use of annual percentage rate in oral disclo-

sures; exceptions. 

1665b. Advertising of open end consumer credit 

plans secured by consumer’s principal 

dwelling. 

(a) In general. 

(b) Tax deductibility. 

(c) Certain terms prohibited. 

(d) Discounted initial rate. 

(e) Balloon payment. 

(f) ‘‘Balloon payment’’ defined. 

PART D—CREDIT BILLING 

1666. Correction of billing errors. 

(a) Written notice by obligor to creditor; 

time for and contents of notice; pro-

cedure upon receipt of notice by 

creditor. 

(b) Billing error. 

(c) Action by creditor to collect amount 

or any part thereof regarded by ob-

ligor to be a billing error. 

(d) Restricting or closing by creditor of 

account regarded by obligor to con-

tain a billing error. 

(e) Effect of noncompliance with require-

ments by creditor. 

1666a. Regulation of credit reports. 

(a) Reports by creditor on obligor’s fail-

ure to pay amount regarded as bill-

ing error. 

(b) Reports by creditor on delinquent 

amounts in dispute; notification of 

obligor of parties notified of delin-

quency. 

(c) Reports by creditor of subsequent res-

olution of delinquent amounts. 

1666b. Length of billing period in credit statement 

for imposition of finance charge; effect of 

failure of timely mailing or delivery of 

statement. 

Sec. 

(a) Additional finance charge. 

(b) Excusable cause. 

1666c. Prompt crediting of payments; imposition of 

finance charge. 

1666d. Treatment of credit balances. 

1666e. Notification of credit card issuer by seller of 

return of goods, etc., by obligor; credit for 

account of obligor. 

1666f. Inducements to cardholders by sellers of cash 

discounts for payments by cash, check or 

similar means; finance charge for sales 

transactions involving cash discounts. 

(a) Cash discounts. 

(b) Finance charge. 

1666g. Tie-in services prohibited for issuance of 

credit card. 

1666h. Offset of cardholder’s indebtedness by issuer 

of credit card with funds deposited with is-

suer by cardholder; remedies of creditors 

under State law not affected. 

(a) Offset against consumer’s funds. 

(b) Attachments and levies. 

1666i. Assertion by cardholder against card issuer of 

claims and defenses arising out of credit 

card transaction; prerequisites; limitation 

on amount of claims or defenses. 

(a) Claims and defenses assertible. 

(b) Amount of claims and defenses as-

sertible. 

1666j. Applicability of State laws. 

(a) Consistency of provisions 

(b) Exemptions by Board from credit bill-

ing requirements. 

(c) Finance charge or other charge for 

credit for sales transactions involv-

ing cash discounts. 

PART E—CONSUMER LEASES 

1667. Definitions. 

1667a. Consumer lease disclosures. 

1667b. Lessee’s liability on expiration or termi-

nation of lease. 

(a) Estimated residual value of property 

as basis; presumptions; action by 

lessor for excess liability; mutually 

agreeable final adjustment. 

(b) Penalties and charges for delin-

quency, default, or early termi-

nation. 

(c) Independent professional appraisal of 

residual value of property at termi-

nation of lease; finality. 

1667c. Consumer lease advertising; liability of ad-

vertising media. 

(a) In general. 

(b) Advertising medium not liable. 

(c) Radio advertisements. 

1667d. Civil liability of lessors. 

(a) Grounds for maintenance of action. 

(b) Additional grounds for maintenance 

of action; ‘‘creditor’’ defined. 

(c) Jurisdiction of courts; time limita-

tion. 

1667e. Applicability of State laws; exemptions by 

Board from leasing requirements. 

1667f. Regulations. 

(a) Regulations authorized. 

(b) Model disclosure. 

SUBCHAPTER II—RESTRICTIONS ON 

GARNISHMENT 

1671. Congressional findings and declaration of pur-

pose. 

(a) Disadvantages of garnishment. 

(b) Necessity for regulation. 

1672. Definitions. 

1673. Restriction on garnishment. 

(a) Maximum allowable garnishment. 

(b) Exceptions. 
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(c) Execution or enforcement of garnish-

ment order or process prohibited. 

1674. Restriction on discharge from employment by 

reason of garnishment. 

(a) Termination of employment. 

(b) Penalties. 

1675. Exemption for State-regulated garnishments. 

1676. Enforcement by Secretary of Labor. 

1677. Effect on State laws. 

SUBCHAPTER II–A—CREDIT REPAIR 

ORGANIZATIONS 

1679. Findings and purposes. 

(a) Findings. 

(b) Purposes. 

1679a. Definitions. 

1679b. Prohibited practices. 

(a) In general. 

(b) Payment in advance. 

1679c. Disclosures. 

(a) Disclosure required. 

(b) Separate statement requirement. 

(c) Retention of compliance records. 

1679d. Credit repair organizations contracts. 

(a) Written contracts required. 

(b) Terms and conditions of contract. 

1679e. Right to cancel contract. 

(a) In general. 

(b) Cancellation form and other informa-

tion. 

(c) Consumer copy of contract required. 

1679f. Noncompliance with this subchapter. 

(a) Consumer waivers invalid. 

(b) Attempt to obtain waiver. 

(c) Contracts not in compliance. 

1679g. Civil liability. 

(a) Liability established. 

(b) Factors to be considered in awarding 

punitive damages. 

1679h. Administrative enforcement. 

(a) In general. 

(b) Violations of this subchapter treated 

as violations of Federal Trade Com-

mission Act. 

(c) State action for violations. 

1679i. Statute of limitations. 

1679j. Relation to State law. 

SUBCHAPTER III—CREDIT REPORTING AGENCIES 

1681. Congressional findings and statement of pur-

pose. 

(a) Accuracy and fairness of credit re-

porting. 

(b) Reasonable procedures. 

1681a. Definitions; rules of construction. 

1681b. Permissible purposes of consumer reports. 

(a) In general. 

(b) Conditions for furnishing and using 

consumer reports for employment 

purposes. 

(c) Furnishing reports in connection with 

credit or insurance transactions 

that are not initiated by consumer. 

(d) Reserved. 

(e) Election of consumer to be excluded 

from lists. 

(f) Certain use or obtaining of informa-

tion prohibited. 

(g) Furnishing reports containing medi-

cal information. 

1681c. Requirements relating to information con-

tained in consumer reports. 

(a) Information excluded from consumer 

reports. 

(b) Exempted cases. 

(c) Running of reporting period. 

(d) Information required to be disclosed. 

(e) Indication of closure of account by 

consumer. 

Sec. 

(f) Indication of dispute by consumer. 
1681d. Disclosure of investigative consumer reports. 

(a) Disclosure of fact of preparation. 
(b) Disclosure on request of nature and 

scope of investigation. 
(c) Limitation on liability upon showing 

of reasonable procedures for compli-

ance with provisions. 
(d) Prohibitions. 

1681e. Compliance procedures. 
(a) Identity and purposes of credit users. 
(b) Accuracy of report. 
(c) Disclosure of consumer reports by 

users allowed. 
(d) Notice to users and furnishers of in-

formation. 
(e) Procurement of consumer report for 

resale. 
1681f. Disclosures to governmental agencies. 
1681g. Disclosures to consumers. 

(a) Information on file; sources; report 

recipients. 
(b) Exempt information. 
(c) Summary of rights required to be in-

cluded with disclosure. 
1681h. Conditions and form of disclosure to consum-

ers. 
(a) In general. 
(b) Other forms of disclosure. 
(c) Trained personnel. 
(d) Persons accompanying consumer. 
(e) Limitation of liability. 

1681i. Procedure in case of disputed accuracy. 
(a) Reinvestigations of disputed informa-

tion. 
(b) Statement of dispute. 
(c) Notification of consumer dispute in 

subsequent consumer reports. 
(d) Notification of deletion of disputed 

information. 
1681j. Charges for certain disclosures. 

(a) Reasonable charges allowed for cer-

tain disclosures. 
(b) Free disclosure after adverse notice 

to consumer. 
(c) Free disclosure under certain other 

circumstances. 
(d) Other charges prohibited. 

1681k. Public record information for employment 

purposes. 
(a) In general. 
(b) Exemption for national security in-

vestigations. 
1681l. Restrictions on investigative consumer re-

ports. 
1681m. Requirements on users of consumer reports. 

(a) Duties of users taking adverse actions 

on basis of information contained in 

consumer reports. 
(b) Adverse action based on information 

obtained from third parties other 

than consumer reporting agencies. 
(c) Reasonable procedures to assure com-

pliance. 
(d) Duties of users making written credit 

or insurance solicitations on basis 

of information contained in con-

sumer files. 
1681n. Civil liability for willful noncompliance. 

(a) In general. 
(b) Civil liability for knowing noncompli-

ance. 
(c) Attorney’s fees. 

1681o. Civil liability for negligent noncompliance. 
(a) In general. 
(b) Attorney’s fees. 

1681p. Jurisdiction of courts; limitation of actions. 
1681q. Obtaining information under false pretenses. 
1681r. Unauthorized disclosures by officers or em-

ployees. 
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1681s. Administrative enforcement. 

(a) Enforcement by Federal Trade Com-

mission. 

(b) Enforcement by other agencies. 

(c) State action for violations. 

(d) Enforcement under other authority. 

(e) Regulatory authority. 

1681s–1. Information on overdue child support obliga-

tions. 

1681s–2. Responsibilities of furnishers of information 

to consumer reporting agencies. 

(a) Duty of furnishers of information to 

provide accurate information. 

(b) Duties of furnishers of information 

upon notice of dispute. 

(c) Limitation on liability. 

(d) Limitation on enforcement. 

1681t. Relation to State laws. 

(a) In general. 

(b) General exceptions. 

(c) ‘‘Firm offer of credit or insurance’’ 

defined. 

(d) Limitations. 

1681u. Disclosures to FBI for counterintelligence 

purposes. 

(a) Identity of financial institutions. 

(b) Identifying information. 

(c) Court order for disclosure of con-

sumer reports. 

(d) Confidentiality. 

(e) Payment of fees. 

(f) Limit on dissemination. 

(g) Rules of construction. 

(h) Reports to Congress. 

(i) Damages. 

(j) Disciplinary actions for violations. 

(k) Good-faith exception. 

(l) Limitation of remedies. 

(m) Injunctive relief. 

1681v. Disclosures to governmental agencies for 

counterterrorism purposes. 

(a) Disclosure. 

(b) Form of certification. 

(c) Confidentiality. 

(d) Rule of construction. 

(e) Safe harbor. 

SUBCHAPTER IV—EQUAL CREDIT OPPORTUNITY 

1691. Scope of prohibition. 

(a) Activities constituting discrimina-

tion. 

(b) Activities not constituting discrimi-

nation. 

(c) Additional activities not constituting 

discrimination. 

(d) Reason for adverse action; procedure 

applicable; ‘‘adverse action’’ de-

fined. 

(e) Appraisals; copies of reports to appli-

cants; costs. 

1691a. Definitions; rules of construction. 

1691b. Promulgation of regulations by Board; estab-

lishment of Consumer Advisory Council by 

Board; duties, membership, etc., of Council. 

(a) Regulations. 

(b) Consumer Advisory Council. 

1691c. Administrative enforcement. 

(a) Enforcing agencies. 

(b) Violations of subchapter deemed vio-

lations of pre-existing statutory re-

quirements; additional agency pow-

ers. 

(c) Overall enforcement authority of Fed-

eral Trade Commission. 

(d) Rules and regulations by enforcing 

agencies. 

1691c–1. Incentives for self-testing and self-correction. 

(a) Privileged information. 

(b) Results of self-testing. 

Sec. 

(c) Adjudication. 

1691d. Applicability of other laws. 

(a) Requests for signature of husband and 

wife for creation of valid lien, etc. 

(b) State property laws affecting cred-

itworthiness. 

(c) State laws prohibiting separate ex-

tension of consumer credit to hus-

band and wife. 

(d) Combining credit accounts of husband 

and wife with same creditor to de-

termine permissible finance charges 

or loan ceilings under Federal or 

State laws. 

(e) Election of remedies under sub-

chapter or State law; nature of re-

lief determining applicability. 

(f) Compliance with inconsistent State 

laws; determination of inconsist-

ency. 

(g) Exemption by regulation of credit 

transactions covered by State law; 

failure to comply with State law. 

1691e. Civil liability. 

(a) Individual or class action for actual 

damages. 

(b) Recovery of punitive damages in indi-

vidual and class action for actual 

damages; exemptions; maximum 

amount of punitive damages in indi-

vidual actions; limitation on total 

recovery in class actions; factors 

determining amount of award. 

(c) Action for equitable and declaratory 

relief. 

(d) Recovery of costs and attorney fees. 

(e) Good faith compliance with rule, reg-

ulation, or interpretation of Board 

or interpretation or approval by an 

official or employee of Federal Re-

serve System duly authorized by 

Board. 

(f) Jurisdiction of courts; time for main-

tenance of action; exceptions. 

(g) Request by responsible enforcement 

agency to Attorney General for 

civil action. 

(h) Authority for Attorney General to 

bring civil action; jurisdiction. 

(i) Recovery under both subchapter and 

fair housing enforcement provisions 

prohibited for violation based on 

same transaction. 

(j) Discovery of creditor’s granting 

standards. 

(k) Notice to HUD of violations. 

1691f. Annual reports to Congress; contents. 

SUBCHAPTER V—DEBT COLLECTION PRACTICES 

1692. Congressional findings and declaration of pur-

pose. 

(a) Abusive practices. 

(b) Inadequacy of laws. 

(c) Available non-abusive collection 

methods. 

(d) Interstate commerce. 

(e) Purposes. 

1692a. Definitions. 

1692b. Acquisition of location information. 

1692c. Communication in connection with debt col-

lection. 

(a) Communication with the consumer 

generally. 

(b) Communication with third parties. 

(c) Ceasing communication. 

(d) ‘‘Consumer’’ defined. 

1692d. Harassment or abuse. 

1692e. False or misleading representations. 

1692f. Unfair practices. 
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Sec. 

1692g. Validation of debts. 

(a) Notice of debt; contents. 

(b) Disputed debts. 

(c) Admission of liability. 

1692h. Multiple debts. 

1692i. Legal actions by debt collectors. 

(a) Venue. 

(b) Authorization of actions. 

1692j. Furnishing certain deceptive forms. 

1692k. Civil liability. 

(a) Amount of damages. 

(b) Factors considered by court. 

(c) Intent. 

(d) Jurisdiction. 

(e) Advisory opinions of Commission. 

1692l. Administrative enforcement. 

(a) Federal Trade Commission. 

(b) Applicable provisions of law. 

(c) Agency powers. 

(d) Rules and regulations. 

1692m. Reports to Congress by the Commission; 

views of other Federal agencies. 

1692n. Relation to State laws. 

1692o. Exemption for State regulation. 

SUBCHAPTER VI—ELECTRONIC FUND TRANSFERS 

1693. Congressional findings and declaration of pur-

pose. 

(a) Rights and liabilities undefined. 

(b) Purposes. 

1693a. Definitions. 

1693b. Regulations. 

(a) Prescription by Board. 

(b) Issuance of model clauses. 

(c) Criteria; modification of require-

ments. 

(d) Applicability to service providers 

other than certain financial institu-

tions. 

1693c. Terms and conditions of transfers. 

(a) Disclosures; time; form; contents. 

(b) Notification of changes to consumer. 

(c) Time for disclosures respecting ac-

counts accessible prior to effective 

date of this subchapter. 

1693d. Documentation of transfers. 

(a) Availability of written documenta-

tion to consumer; contents. 

(b) Notice of credit to consumer. 

(c) Periodic statement; contents. 

(d) Consumer passbook accounts. 

(e) Accounts other than passbook ac-

counts. 

(f) Documentation as evidence. 

1693e. Preauthorized transfers. 

1693f. Error resolution. 

(a) Notification to financial institution 

of error. 

(b) Correction of error; interest. 

(c) Provisional recredit of consumer’s ac-

count. 

(d) Absence of error; finding; expla-

nation. 

(e) Treble damages. 

(f) Acts constituting error. 

1693g. Consumer liability. 

(a) Unauthorized electronic fund trans-

fers; limit. 

(b) Burden of proof. 

(c) Determination of limitation on liabil-

ity. 

(d) Restriction on liability. 

(e) Scope of liability. 

1693h. Liability of financial institutions. 

(a) Action or failure to act proximately 

causing damages. 

(b) Acts of God and technical malfunc-

tions. 

(c) Intent. 

Sec. 

(d) Exception for damaged notices. 

1693i. Issuance of cards or other means of access. 

(a) Prohibition; proper issuance. 

(b) Exceptions. 

(c) Validation. 

1693j. Suspension of obligations. 

1693k. Compulsory use of electronic fund transfers. 

1693l. Waiver of rights. 

1693m. Civil liability. 

(a) Individual or class action for dam-

ages; amount of award. 

(b) Factors determining amount of 

award. 

(c) Unintentional violations; bona fide 

error. 

(d) Good faith compliance with rule, reg-

ulation, or interpretation of Board 

or approval of duly authorized offi-

cial or employee of Federal Reserve 

System. 

(e) Notification to consumer prior to ac-

tion; adjustment of consumer’s ac-

count. 

(f) Action in bad faith or for harassment; 

attorney’s fees. 

(g) Jurisdiction of courts; time for main-

tenance of action. 

1693n. Criminal liability. 

(a) Violations respecting giving of false 

or inaccurate information, failure 

to provide information, and failure 

to comply with provisions of this 

subchapter. 

(b) Violations affecting interstate or for-

eign commerce. 

(c) ‘‘Debit instrument’’ defined. 

1693o. Administrative enforcement. 

(a) Enforcing agencies. 

(b) Violations of subchapter deemed vio-

lations of pre-existing statutory re-

quirements; additional powers. 

(c) Overall enforcement authority of Fed-

eral Trade Commission. 

1693p. Reports to Congress. 

1693q. Relation to State laws. 

1693r. Exemption for State regulation. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 11 section 523. 

SUBCHAPTER I—CONSUMER CREDIT COST 
DISCLOSURE 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 5721 of this 

title; title 12 sections 1715z–16, 2199, 2610, 3806, 4803, 4905; 

title 20 section 1083. 

PART A—GENERAL PROVISIONS 

§ 1601. Congressional findings and declaration of 
purpose 

(a) Informed use of credit 

The Congress finds that economic stabiliza-
tion would be enhanced and the competition 
among the various financial institutions and 
other firms engaged in the extension of con-
sumer credit would be strengthened by the in-
formed use of credit. The informed use of credit 
results from an awareness of the cost thereof by 
consumers. It is the purpose of this subchapter 
to assure a meaningful disclosure of credit 
terms so that the consumer will be able to com-
pare more readily the various credit terms 
available to him and avoid the uninformed use 
of credit, and to protect the consumer against 
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inaccurate and unfair credit billing and credit 
card practices. 

(b) Terms of personal property leases 

The Congress also finds that there has been a 
recent trend toward leasing automobiles and 
other durable goods for consumer use as an al-
ternative to installment credit sales and that 
these leases have been offered without adequate 
cost disclosures. It is the purpose of this sub-
chapter to assure a meaningful disclosure of the 
terms of leases of personal property for per-
sonal, family, or household purposes so as to en-
able the lessee to compare more readily the var-
ious lease terms available to him, limit balloon 
payments in consumer leasing, enable compari-
son of lease terms with credit terms where ap-
propriate, and to assure meaningful and accu-
rate disclosures of lease terms in advertise-
ments. 

(Pub. L. 90–321, title I, § 102, May 29, 1968, 82 Stat. 
146; Pub. L. 93–495, title III, § 302, Oct. 28, 1974, 88 
Stat. 1511; Pub. L. 94–240, § 2, Mar. 23, 1976, 90 
Stat. 257.) 

AMENDMENTS 

1976—Pub. L. 94–240 designated existing provisions as 

subsec. (a) and added subsec. (b). 
1974—Pub. L. 93–495 inserted provisions expanding 

purposes of subchapter to include protection of con-

sumer against inaccurate and unfair credit billing and 

credit card practices. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–240 effective on expiration 

of one year after Mar. 23, 1976, see section 6 of Pub. L. 

94–240, set out as an Effective Date note under section 

1667 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

For effective date of amendment by Pub. L. 93–495, 

see section 308 of Pub. L. 93–495, set out as an Effective 

Date note under section 1666 of this title. 

EFFECTIVE DATE 

Section 504(a) of Pub. L. 90–321 provided that this part 

is effective May 29, 1968. 

SHORT TITLE OF 1999 AMENDMENT 

Pub. L. 106–102, title VII, § 701, Nov. 12, 1999, 113 Stat. 

1463, provided that: ‘‘This subtitle [subtitle A 

(§§ 701–705) of title VII of Pub. L. 106–102, amending sec-

tions 1693b, 1693c, and 1693h of this title] may be cited 

as the ‘ATM Fee Reform Act of 1999’.’’ 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–347, § 1, Nov. 2, 1998, 112 Stat. 3208, pro-

vided that: ‘‘This Act [amending sections 1681a to 1681c, 

1681g, 1681i, 1681k, and 1681s of this title and enacting 

provisions set out as a note under section 1681a of this 

title] may be cited as the ‘Consumer Reporting Em-

ployment Clarification Act of 1998’.’’ 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–208, div. A, title II, § 2401, Sept. 30, 1996, 110 

Stat. 3009–426, provided that: ‘‘This chapter [chapter 1 

(§§ 2401–2422) of subtitle D of title II of div. A of Pub. L. 

104–208, enacting section 1681s–2 of this title, amending 

sections 1681a to 1681e, 1681g to 1681j, 1681m to 1681o, 

1681q to 1681s, and 1681t of this title, and enacting pro-

visions set out as notes under sections 1681a, 1681b, and 

1681g of this title] may be cited as the ‘Consumer Credit 

Reporting Reform Act of 1996’.’’ 

SHORT TITLE OF 1995 AMENDMENTS 

Pub. L. 104–29, § 1, Sept. 30, 1995, 109 Stat. 271, provided 

that: ‘‘This Act [enacting section 1649 of this title, 

amending sections 1605, 1631, 1635, 1640, and 1641 of this 

title, and enacting provisions set out as notes under 

section 1605 of this title] may be cited as the ‘Truth in 

Lending Act Amendments of 1995’.’’ 

Pub. L. 104–12, § 1, May 18, 1995, 109 Stat. 161, provided 

that: ‘‘This Act [amending section 1640 of this title] 

may be cited as the ‘Truth in Lending Class Action Re-

lief Act of 1995’.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–325, title I, § 151, Sept. 23, 1994, 108 Stat. 

2190, provided that: ‘‘This subtitle [subtitle B 

(§§ 151–158) of title I of Pub. L. 103–325, enacting sections 

1639 and 1648 of this title, amending sections 1602, 1604, 

1610, 1640, 1641, and 1647 of this title, and enacting provi-

sions set out as notes under this section and section 

1602 of this title] may be cited as the ‘Home Ownership 

and Equity Protection Act of 1994’.’’ 

SHORT TITLE OF 1992 AMENDMENT 

Pub. L. 102–537, § 1, Oct. 27, 1992, 106 Stat. 3531, pro-

vided that: ‘‘This Act [enacting section 1681s–1 of this 

title, amending section 1681a of this title, and enacting 

provisions set out as a note under section 1681a of this 

title] may be cited as the ‘Ted Weiss Child Support En-

forcement Act of 1992’.’’ 

SHORT TITLE OF 1988 AMENDMENTS 

Pub. L. 100–709, § 1, Nov. 23, 1988, 102 Stat. 4725, pro-

vided that: ‘‘This Act [enacting sections 1637a, 1647, and 

1665b of this title, amending sections 1632 and 1637 of 

this title, and enacting provisions set out as notes 

under section 1637a of this title] may be cited as the 

‘Home Equity Loan Consumer Protection Act of 1988’.’’ 

Pub. L. 100–583, § 1, Nov. 3, 1988, 102 Stat. 2960, pro-

vided that: ‘‘This Act [amending sections 1610, 1632, 

1637, 1640, and 1646 of this title and enacting provisions 

set out as a note under section 1637 of this title] may 

be cited as the ‘Fair Credit and Charge Card Disclosure 

Act of 1988’.’’ 

SHORT TITLE OF 1981 AMENDMENT 

Pub. L. 97–25, § 1, July 27, 1981, 95 Stat. 144, provided: 

‘‘That this Act [amending sections 1602 and 1666f of this 

title, section 29 of Title 12, Banks and Banking, and 

sections 205 and 212 of Title 42, The Public Health and 

Welfare; enacting provisions set out as notes under this 

section and sections 1602 and 1666f of this title; and 

amending provisions set out as notes under sections 

1602 and 1666f of this title] may be cited as the ‘Cash 

Discount Act’.’’ 

SHORT TITLE OF 1980 AMENDMENT 

Pub. L. 96–221, title VI, § 601, Mar. 31, 1980, 94 Stat. 168, 

provided that: ‘‘This title [enacting section 1646 of this 

title, amending sections 57a, 1602 to 1607, 1610, 1612, 1613, 

1631, 1632, 1635, 1637, 1638, 1640, 1641, 1643, 1663, 1664, 1665a, 

1666, 1666d, 1667d, and 1691f of this title, repealing sec-

tions 1614, 1636, and 1639 of this title, and enacting pro-

visions set out as notes under sections 1602 and 1607 of 

this title] may be cited as the ‘Truth in Lending Sim-

plification and Reform Act’.’’ 

SHORT TITLE OF 1976 AMENDMENTS 

Section 1 of Pub. L. 94–240 provided that: ‘‘This Act 

[enacting sections 1667 to 1667e of this title, amending 

this section and section 1640 of this title, and enacting 

provisions set out as a note under section 1667 of this 

title] may be cited as the ‘Consumer Leasing Act of 

1976’.’’ 

Pub. L. 94–239, § 1(a), Mar. 23, 1976, 90 Stat. 251, pro-

vided that: ‘‘This Act [enacting section 1691f of this 

title, amending this section and sections 1691b, 1691c, 

1691d, 1691e of this title, repealing section 1609 of this 

title, enacting provisions set out as notes under this 

section, and repealing provision set out as a note under 

this section] may be cited as the ‘Equal Credit Oppor-

tunity Act Amendments of 1976’.’’ 
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Section 1(c) of Pub. L. 94–239 repealed section 501 of 

Pub. L. 93–495, title V, Oct. 28, 1974, 88 Stat. 1521, which 

provided that subchapter IV of this chapter and notes 

set out under section 1691 were to be cited as the 

‘‘Equal Credit Opportunity Act’’. 

SHORT TITLE OF 1974 AMENDMENT 

Section 301 of title III of Pub. L. 93–495 provided that: 

‘‘This title [enacting sections 1666 to 1666j of this title, 

amending this section and sections 1602, 1610, 1631, 1632, 

and 1637 of this title, and enacting provision set out as 

a note under section 1666 of this title] may be cited as 

the ‘Fair Credit Billing Act’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 90–321 provided that: ‘‘This Act 

[enacting this chapter, sections 891 to 896 of Title 18, 

Crimes and Criminal Procedure, and provisions set out 

as notes under this section, sections 1631 and 1671 of 

this title, and section 891 of Title 18] may be cited as 

the ‘Consumer Credit Protection Act’.’’ 

Section 101 of title I of Pub. L. 90–321 provided that: 

‘‘This title [enacting this subchapter] may be cited as 

the ‘Truth in Lending Act’.’’ 

Section 401 of title IV of Pub. L. 90–321, as added by 

Pub. L. 104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 

Stat. 3009–454, provided that: ‘‘This title [enacting sub-

chapter II–A of this chapter] may be cited as the ‘Cred-

it Repair Organizations Act’.’’ 

Section 601 of title VI of Pub. L. 90–321, as added by 

Pub. L. 91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1128, 

provided that: ‘‘This title [enacting subchapter III of 

this chapter] may be cited as the ‘Fair Credit Report-

ing Act’.’’ 

Section 709 of title VII of Pub. L. 90–321, as added by 

section 1(b) of Pub. L. 94–239, Mar. 23, 1976, 90 Stat. 251, 

provided that: ‘‘This title [enacting subchapter IV of 

this chapter and notes set out under section 1691 of this 

title] may be cited as the ‘Equal Credit Opportunity 

Act’.’’ 

Section 801 of title VIII of Pub. L. 90–321, as added by 

Pub. L. 95–109, Sept. 20, 1977, 91 Stat. 874, provided that: 

‘‘This title [enacting subchapter V of this chapter] may 

be cited as the ‘Fair Debt Collection Practices Act’.’’ 

Section 901 of title IX of Pub. L. 90–321, as added Pub. 

L. 95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 3728, pro-

vided that: ‘‘This title [enacting subchapter VI of this 

chapter] may be cited as the ‘Electronic Fund Transfer 

Act’.’’ 

SEVERABILITY 

Section 501 of Pub. L. 90–321 provided that: ‘‘If a pro-

vision enacted by this Act [see Short Title note above], 

is held invalid, all valid provisions that are severable 

from the invalid provision remain in effect. If a provi-

sion enacted by this Act is held invalid in one or more 

of its applications, the provision remains in effect in 

all valid applications that are severable from the in-

valid application or applications.’’ 

FEDERAL RESERVE STUDY OF HOME EQUITY LENDING 

AND APPROPRIATE INTEREST RATE INDEX 

Pub. L. 103–325, title I, § 157, Sept. 23, 1994, 108 Stat. 

2197, provided that: ‘‘During the period beginning 180 

days after the date of enactment of this Act [Sept. 23, 

1994] and ending 2 years after that date of enactment, 

the Board of Governors of the Federal Reserve System 

shall conduct a study and submit to the Congress a re-

port, including recommendations for any appropriate 

legislation, regarding— 

‘‘(1) whether a consumer engaging in an open end 

credit transaction (as defined in section 103 of the 

Truth in Lending Act [15 U.S.C. 1602]) secured by the 

consumer’s principal dwelling is provided adequate 

protections under Federal law, including section 127A 

of the Truth in Lending Act [15 U.S.C. 1637a]; and 

‘‘(2) whether a more appropriate interest rate index 

exists for purposes of subparagraph (A) of section 

103(aa)(1) of the Truth in Lending Act (as added by 

section 152(a) of this Act [15 U.S.C. 1602(aa)(1)(A)]) 

than the yield on Treasury securities referred to in 

that subparagraph.’’ 

HEARINGS ON HOME EQUITY LENDING 

Pub. L. 103–325, title I, § 158, Sept. 23, 1994, 108 Stat. 

2197, provided that: 

‘‘(a) HEARINGS.—Not less than once during the 3-year 

period beginning on the date of enactment of this Act 

[Sept. 23, 1994], and regularly thereafter, the Board of 

Governors of the Federal Reserve System, in consulta-

tion with the Consumer Advisory Council of the Board, 

shall conduct a public hearing to examine the home eq-

uity loan market and the adequacy of existing regu-

latory and legislative provisions and the provisions of 

this subtitle [see Short Title of 1994 Amendment note 

above] in protecting the interests of consumers, and 

low-income consumers in particular. 

‘‘(b) PARTICIPATION.—In conducting hearings required 

by subsection (a), the Board of Governors of the Fed-

eral Reserve System shall solicit participation from 

consumers, representatives of consumers, lenders, and 

other interested parties.’’ 

STUDY BY FEDERAL RESERVE BOARD OF GOVERNORS 

COVERING EFFECT OF CHARGE CARD TRANSACTIONS 

UPON CARD ISSUERS, MERCHANTS, AND CONSUMERS 

Pub. L. 97–25, title II, § 202, July 27, 1981, 95 Stat. 145, 

directed Board of Governors of Federal Reserve Sys-

tem, not later than 2 years after July 27, 1981, to pre-

pare a study and submit its findings to Congress on the 

effect of charge card transactions upon card issuers, 

merchants, and consumers. 

INFERENCE OF LEGISLATIVE INTENT IN SECTION 

CAPTIONS AND CATCHLINES 

Section 502 of Pub. L. 90–321 provided that: ‘‘Captions 

and catchlines are intended solely as aids to convenient 

reference, and no inference as to the legislative intent 

with respect to any provision enacted by this Act [en-

acting this chapter, section 891 to 896 of Title 18, 

Crimes and Criminal Procedure, and provisions set out 

as notes under this section, sections 1631 and 1671 of 

this title, and section 891 of Title 18] may be drawn 

from them.’’ 

GRAMMATICAL USAGES 

Section 503 of Pub. L. 90–321 provided that: ‘‘In this 

Act [enacting this chapter, sections 891 to 896 of Title 

18, Crimes and Criminal Procedure, and provisions set 

out as notes under sections 1601, 1631 and 1671 of this 

title, and section 891 of Title 18]: 

‘‘(1) The word ‘may’ is used to indicate that an ac-

tion either is authorized or is permitted. 

‘‘(2) The word ‘shall’ is used to indicate that an ac-

tion is both authorized and required. 

‘‘(3) The phrase ‘may not’ is used to indicate that 

an action is both unauthorized and forbidden. 

‘‘(4) Rules of law are stated in the indicative 

mood.’’ 

§ 1602. Definitions and rules of construction 

(a) The definitions and rules of construction 
set forth in this section are applicable for the 
purposes of this subchapter. 

(b) The term ‘‘Board’’ refers to the Board of 
Governors of the Federal Reserve System. 

(c) The term ‘‘organization’’ means a corpora-
tion, government or governmental subdivision 
or agency, trust, estate, partnership, coopera-
tive, or association. 

(d) The term ‘‘person’’ means a natural person 
or an organization. 

(e) The term ‘‘credit’’ means the right granted 
by a creditor to a debtor to defer payment of 
debt or to incur debt and defer its payment. 
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(f) The term ‘‘creditor’’ refers only to a person 
who both (1) regularly extends, whether in con-
nection with loans, sales of property or services, 
or otherwise, consumer credit which is payable 
by agreement in more than four installments or 
for which the payment of a finance charge is or 
may be required, and (2) is the person to whom 
the debt arising from the consumer credit trans-
action is initially payable on the face of the evi-
dence of indebtedness or, if there is no such evi-
dence of indebtedness, by agreement. Notwith-
standing the preceding sentence, in the case of 
an open-end credit plan involving a credit card, 
the card issuer and any person who honors the 
credit card and offers a discount which is a fi-
nance charge are creditors. For the purpose of 
the requirements imposed under part D of this 
subchapter and sections 1637(a)(5), 1637(a)(6), 
1637(a)(7), 1637(b)(1), 1637(b)(2), 1637(b)(3), 
1637(b)(8), and 1637(b)(10) of this title, the term 
‘‘creditor’’ shall also include card issuers wheth-
er or not the amount due is payable by agree-
ment in more than four installments or the pay-
ment of a finance charge is or may be required, 
and the Board shall, by regulation, apply these 
requirements to such card issuers, to the extent 
appropriate, even though the requirements are 
by their terms applicable only to creditors offer-
ing open-end credit plans. Any person who origi-
nates 2 or more mortgages referred to in sub-
section (aa) of this section in any 12-month pe-
riod or any person who originates 1 or more such 
mortgages through a mortgage broker shall be 
considered to be a creditor for purposes of this 
subchapter. 

(g) The term ‘‘credit sale’’ refers to any sale in 
which the seller is a creditor. The term includes 
any contract in the form of a bailment or lease 
if the bailee or lessee contracts to pay as com-
pensation for use a sum substantially equivalent 
to or in excess of the aggregate value of the 
property and services involved and it is agreed 
that the bailee or lessee will become, or for no 
other or a nominal consideration has the option 
to become, the owner of the property upon full 
compliance with his obligations under the con-
tract. 

(h) The adjective ‘‘consumer’’, used with ref-
erence to a credit transaction, characterizes the 
transaction as one in which the party to whom 
credit is offered or extended is a natural person, 
and the money, property, or services which are 
the subject of the transaction are primarily for 
personal, family, or household purposes. 

(i) The term ‘‘open end credit plan’’ means a 
plan under which the creditor reasonably con-
templates repeated transactions, which pre-
scribes the terms of such transactions, and 
which provides for a finance charge which may 
be computed from time to time on the outstand-
ing unpaid balance. A credit plan which is an 
open end credit plan within the meaning of the 
preceding sentence is an open end credit plan 
even if credit information is verified from time 
to time. 

(j) The term ‘‘adequate notice,’’ as used in sec-
tion 1643 of this title, means a printed notice to 
a cardholder which sets forth the pertinent facts 
clearly and conspicuously so that a person 
against whom it is to operate could reasonably 
be expected to have noticed it and understood 

its meaning. Such notice may be given to a 
cardholder by printing the notice on any credit 
card, or on each periodic statement of account, 
issued to the cardholder, or by any other means 
reasonably assuring the receipt thereof by the 
cardholder. 

(k) The term ‘‘credit card’’ means any card, 
plate, coupon book or other credit device exist-
ing for the purpose of obtaining money, prop-
erty, labor, or services on credit. 

(l) The term ‘‘accepted credit card’’ means any 
credit card which the cardholder has requested 
and received or has signed or has used, or au-
thorized another to use, for the purpose of ob-
taining money, property, labor, or services on 
credit. 

(m) The term ‘‘cardholder’’ means any person 
to whom a credit card is issued or any person 
who has agreed with the card issuer to pay obli-
gations arising from the issuance of a credit 
card to another person. 

(n) The term ‘‘card issuer’’ means any person 
who issues a credit card, or the agent of such 
person with respect to such card. 

(o) The term ‘‘unauthorized use,’’ as used in 
section 1643 of this title, means a use of a credit 
card by a person other than the cardholder who 
does not have actual, implied, or apparent au-
thority for such use and from which the card-
holder receives no benefit. 

(p) The term ‘‘discount’’ as used in section 
1666f of this title means a reduction made from 
the regular price. The term ‘‘discount’’ as used 
in section 1666f of this title shall not mean a sur-
charge. 

(q) The term ‘‘surcharge’’ as used in this sec-
tion and section 1666f of this title means any 
means of increasing the regular price to a card-
holder which is not imposed upon customers 
paying by cash, check, or similar means.’’ 

(r) The term ‘‘State’’ refers to any State, the 
Commonwealth of Puerto Rico, the District of 
Columbia, and any territory or possession of the 
United States. 

(s) The term ‘‘agricultural purposes’’ includes 
the production, harvest, exhibition, marketing, 
transportation, processing, or manufacture of 
agricultural products by a natural person who 
cultivates, plants, propagates, or nurtures those 
agricultural products, including but not limited 
to the acquisition of farmland, real property 
with a farm residence, and personal property 
and services used primarily in farming. 

(t) The term ‘‘agricultural products’’ includes 
agricultural, horticultural, viticultural, and 
dairy products, livestock, wildlife, poultry, bees, 
forest products, fish and shellfish, and any prod-
ucts thereof, including processed and manufac-
tured products, and any and all products raised 
or produced on farms and any processed or man-
ufactured products thereof. 

(u) The term ‘‘material disclosures’’ means the 
disclosure, as required by this subchapter, of the 
annual percentage rate, the method of determin-
ing the finance charge and the balance upon 
which a finance charge will be imposed, the 
amount of the finance charge, the amount to be 
financed, the total of payments, the number and 
amount of payments, the due dates or periods of 
payments scheduled to repay the indebtedness, 
and the disclosures required by section 1639(a) of 
this title. 
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(v) The term ‘‘dwelling’’ means a residential 
structure or mobile home which contains one to 
four family housing units, or individual units of 
condominiums or cooperatives. 

(w) The term ‘‘residential mortgage trans-
action’’ means a transaction in which a mort-
gage, deed of trust, purchase money security in-
terest arising under an installment sales con-
tract, or equivalent consensual security interest 
is created or retained against the consumer’s 
dwelling to finance the acquisition or initial 
construction of such dwelling. 

(x) As used in this section and section 1666f of 
this title, the term ‘‘regular price’’ means the 
tag or posted price charged for the property or 
service if a single price is tagged or posted, or 
the price charged for the property or service 
when payment is made by use of an open-end 
credit plan or a credit card if either (1) no price 
is tagged or posted, or (2) two prices are tagged 
or posted, one of which is charged when payment 
is made by use of an open-end credit plan or a 
credit card and the other when payment is made 
by use of cash, check, or similar means. For pur-
poses of this definition, payment by check, 
draft, or other negotiable instrument which may 
result in the debiting of an open-end credit plan 
or a credit cardholder’s open-end account shall 
not be considered payment made by use of the 
plan or the account. 

(y) Any reference to any requirement imposed 
under this subchapter or any provision thereof 
includes reference to the regulations of the 
Board under this subchapter or the provision 
thereof in question. 

(z) The disclosure of an amount or percentage 
which is greater than the amount or percentage 
required to be disclosed under this subchapter 
does not in itself constitute a violation of this 
subchapter. 

(aa)(1) A mortgage referred to in this sub-
section means a consumer credit transaction 
that is secured by the consumer’s principal 
dwelling, other than a residential mortgage 
transaction, a reverse mortgage transaction, or 
a transaction under an open end credit plan, if— 

(A) the annual percentage rate at con-
summation of the transaction will exceed by 
more than 10 percentage points the yield on 
Treasury securities having comparable periods 
of maturity on the fifteenth day of the month 
immediately preceding the month in which 
the application for the extension of credit is 
received by the creditor; or 

(B) the total points and fees payable by the 
consumer at or before closing will exceed the 
greater of— 

(i) 8 percent of the total loan amount; or 
(ii) $400. 

(2)(A) After the 2-year period beginning on the 
effective date of the regulations promulgated 
under section 155 of the Riegle Community De-
velopment and Regulatory Improvement Act of 
1994, and no more frequently than biennially 
after the first increase or decrease under this 
subparagraph, the Board may by regulation in-
crease or decrease the number of percentage 
points specified in paragraph (1)(A), if the Board 
determines that the increase or decrease is— 

(i) consistent with the consumer protections 
against abusive lending provided by the 

amendments made by subtitle B of title I of 
the Riegle Community Development and Reg-
ulatory Improvement Act of 1994; and 

(ii) warranted by the need for credit. 

(B) An increase or decrease under subpara-
graph (A) may not result in the number of per-
centage points referred to in subparagraph (A) 
being— 

(i) less that 8 percentage points; or 
(ii) greater than 12 percentage points. 

(C) In determining whether to increase or de-
crease the number of percentage points referred 
to in subparagraph (A), the Board shall consult 
with representatives of consumers, including 
low-income consumers, and lenders. 

(3) The amount specified in paragraph (1)(B)(ii) 
shall be adjusted annually on January 1 by the 
annual percentage change in the Consumer 
Price Index, as reported on June 1 of the year 
preceding such adjustment. 

(4) For purposes of paragraph (1)(B), points and 
fees shall include— 

(A) all items included in the finance charge, 
except interest or the time-price differential; 

(B) all compensation paid to mortgage bro-
kers; 

(C) each of the charges listed in section 
1605(e) of this title (except an escrow for fu-
ture payment of taxes), unless— 

(i) the charge is reasonable; 
(ii) the creditor receives no direct or indi-

rect compensation; and 
(iii) the charge is paid to a third party un-

affiliated with the creditor; and 

(D) such other charges as the Board deter-
mines to be appropriate. 

(5) This subsection shall not be construed to 
limit the rate of interest or the finance charge 
that a person may charge a consumer for any ex-
tension of credit. 

(bb) The term ‘‘reverse mortgage transaction’’ 
means a nonrecourse transaction in which a 
mortgage, deed of trust, or equivalent consen-
sual security interest is created against the con-
sumer’s principal dwelling— 

(1) securing one or more advances; and 
(2) with respect to which the payment of any 

principal, interest, and shared appreciation or 
equity is due and payable (other than in the 
case of default) only after— 

(A) the transfer of the dwelling; 
(B) the consumer ceases to occupy the 

dwelling as a principal dwelling; or 
(C) the death of the consumer. 

(Pub. L. 90–321, title I, § 103, May 29, 1968, 82 Stat. 
147; Pub. L. 91–508, title V, § 501, Oct. 26, 1970, 84 
Stat. 1126; Pub. L. 93–495, title III, § 303, Oct. 28, 
1974, 88 Stat. 1511; Pub. L. 94–222, § 3(a), Feb. 27, 
1976, 90 Stat. 197; Pub. L. 96–221, title VI, §§ 602, 
603(a), (b), 604, 612(a)(2), (b), Mar. 31, 1980, 94 Stat. 
168, 169, 175, 176; Pub. L. 97–25, title I, § 102, July 
27, 1981, 95 Stat. 144; Pub. L. 97–320, title VII, 
§ 702(a), Oct. 15, 1982, 96 Stat. 1538; Pub. L. 
103–325, title I, §§ 152(a)–(c), 154(a), Sept. 23, 1994, 
108 Stat. 2190, 2191, 2196.) 

REFERENCES IN TEXT 

The Riegle Community Development and Regulatory 

Improvement Act of 1994, referred to in subsec. 
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(aa)(2)(A)(i), is Pub. L. 103–325, Sept. 23, 1994, 108 Stat. 
2160. Section 155 of the Act is set out below. For classi-
fication of subtitle B of title I of the Act, known as the 
‘‘Home Ownership and Equity Protection Act of 1994’’, 
see Short Title of 1994 Amendment note set out under 
section 1601 of this title. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 4701 of Title 12, Banks and Banking, and Tables. 

AMENDMENTS 

1994—Subsec. (f). Pub. L. 103–325, § 152(c), inserted at 
end ‘‘Any person who originates 2 or more mortgages 
referred to in subsection (aa) of this section in any 12- 
month period or any person who originates 1 or more 
such mortgages through a mortgage broker shall be 
considered to be a creditor for purposes of this sub-
chapter.’’ 

Subsec. (u). Pub. L. 103–325, § 152(b), substituted ‘‘the 
due dates’’ for ‘‘and the due dates’’ and inserted before 
period at end ‘‘, and the disclosures required by section 
1639(a) of this title’’. 

Subsec. (aa). Pub. L. 103–325, § 152(a), added subsec. 

(aa). 
Subsec. (bb). Pub. L. 103–325, § 154(a), added subsec. 

(bb). 
1982—Subsec. (f). Pub. L. 97–320 struck out provision 

that a person who regularly arranged for the extension 

of consumer credit payable in more than four install-

ments or for which the payment of a finance charge 

was or might have been required from persons not 

creditors was a creditor, and provision that this sub-

chapter applied to any creditor, irrespective of his or 

its status as a natural person or any type of organiza-

tion, who was a card issuer. 
1981—Subsecs. (x) to (z). Pub. L. 97–25 added subsec. 

(z) and, effective Apr. 10, 1982, redesignated subsecs. (x), 

(y), and (z) as (y), (z), and (x), respectively. 
1980—Subsec. (f). Pub. L. 96–221, § 602(a), substituted 

provisions defining term ‘‘creditor’’ as referring only to 

a person who both regularly extends consumer credit, 

subject to specified conditions, and is the person to 

whom the debt arising is initially payable on the face 

of the indebtedness or by agreement, and notwithstand-

ing such provisions, also refers to a person regularly ar-

ranging for the extension of consumer credit, and a 

card issuer and any person honoring the credit card, 

subject to specified conditions, for provisions defining 

term ‘‘creditor’’ as referring only to creditors who reg-

ularly extend, or arrange for the extension of credit 

payable in more than four installments or where a fi-

nance charge is or may be required, and substituted 

‘‘(a)(5)’’ for ‘‘(a)(6)’’, ‘‘(a)(6)’’ for ‘‘(a)(7)’’, ‘‘(a)(7)’’ for 

‘‘(a)(8)’’, ‘‘(b)(8)’’ for ‘‘(b)(9)’’, and ‘‘(b)(10)’’ for ‘‘(b)(11)’’. 
Subsec. (g). Pub. L. 96–221, § 602(b), substituted ‘‘in 

which the seller is a creditor’’ for ‘‘with respect to 

which credit is extended or arranged by the seller’’. 
Subsec. (h). Pub. L. 96–221, § 603(a), struck out applica-

bility to agricultural purposes. 
Subsec. (i). Pub. L. 96–221, § 604, inserted provisions 

respecting the reasonable contemplations of the credi-

tor, and verification of credit information from time to 

time. 
Subsecs. (s), (t). Pub. L. 96–221, § 603(b), added subsecs. 

(s) and (t). Former subsecs. (s) and (t) redesignated (x) 

and (y), respectively. 
Subsec. (u). Pub. L. 96–221, § 612(a)(2), added subsec. 

(u). 
Subsecs. (v), (w). Pub. L. 96–221, § 612(b), added sub-

secs. (v) and (w). 
Subsecs. (x), (y). Pub. L. 96–221, § 603(b), redesignated 

former subsecs. (s) and (t) as (x) and (y), respectively. 
1976—Subsecs. (p) to (t). Pub. L. 94–222 added subsecs. 

(p) and (q) and redesignated former subsecs. (p) to (r) as 

(r) to (t), respectively. 
1974—Subsec. (f). Pub. L. 93–495 inserted provision re-

quiring the credit to be payable by agreement in more 

than four installments and defining term ‘‘creditor’’ for 

the purposes of the requirements imposed under the 

enumerated sections of this chapter. 
1970—Subsecs. (j) to (r). Pub. L. 91–508 added subsecs. 

(j) to (o) and redesignated former subsecs. (j) to (l) as 

(p) to (r), respectively. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 702(b) of Pub. L. 97–320 provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] shall take effect on the effective date of title VI 

of the Depository Institutions Deregulation and Mone-

tary Control Act of 1980 [two years and six months 

after Mar. 31, 1980, see Effective Date of 1980 Amend-

ment note below].’’ 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 102(b) of Pub. L. 97–25 provided that the 

amendment made by that section is effective Apr. 10, 

1982. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 625 of title VI of Pub. L. 96–221, as amended 

by Pub. L. 97–25, title III, § 301, July 27, 1981, 95 Stat. 

145; Pub. L. 97–110, title III, § 301, Dec. 26, 1981, 95 Stat. 

1515, provided that: 
‘‘(a) Except as provided in section 608(b) [set out as an 

Effective Date of 1980 Amendment note under section 

1607 of this title], the amendments made by this title 

[enacting section 1646 of this title, amending sections 

57a, 1602 to 1606, 1610, 1612, 1613, 1631, 1632, 1635, 1637, 

1638, 1640, 1641, 1643, 1663, 1664, 1665a, 1666, 1666d, 1667d, 

and 1691f of this title, repealing sections 1614, 1636, and 

1639 of this title, and enacting provisions set out as a 

note under section 1601 of this title] shall take effect 

upon the expiration of two years and six months after 

the date of enactment of this title [Mar. 31, 1980]. 
‘‘(b) All regulations, forms, and clauses required to be 

prescribed under the amendments made by this title 

shall be promulgated at least one year prior to such ef-

fective date. 
‘‘(c) Notwithstanding subsections (a) and (b), any 

creditor may comply with the amendments made by 

this title, in accordance with the regulations, forms, 

and clauses prescribed by the Board, prior to such effec-

tive date. Any creditor who elects to comply with such 

amendments and any assignee of such a creditor shall 

be subject to the provisions of sections 130 and 131 of 

the Truth in Lending Act, as amended by sections 615 

and 616, respectively, of this title [sections 1640 and 1641 

of this title].’’ 

EFFECTIVE DATE OF 1974 AMENDMENT 

For effective date of amendment by Pub. L. 93–495, 

see section 308 of Pub. L. 93–495, set out as an Effective 

Date note under section 1666 of this title. 

REGULATIONS 

Section 155 of title I of Pub. L. 103–325 provided that: 

‘‘Not later than 180 days after the date of enactment of 

this Act [Sept. 23, 1994], the Board of Governors of the 

Federal Reserve System shall issue such regulations as 

may be necessary to carry out this subtitle [subtitle B 

(§§ 151–158) of title I of Pub. L. 103–325, see Short Title 

of 1994 Amendment note set out under section 1601 of 

this title], and such regulations shall become effective 

on the date on which disclosure regulations are re-

quired to become effective under section 105(d) of the 

Truth in Lending Act [15 U.S.C. § 1604(d)].’’ 

APPLICABILITY OF 1994 AMENDMENTS AND REGULATIONS 

TO SUBSECTION (aa) MORTGAGES 

Section 156 of title I of Pub. L. 103–325 provided that: 

‘‘This subtitle [subtitle B (§§ 151–158) of title I of Pub. L. 

103–325, see Short Title of 1994 Amendment note set out 

under section 1601 of this title], and the amendments 

made by this subtitle, shall apply to every mortgage re-

ferred to in section 103(aa) of the Truth in Lending Act 

[15 U.S.C. 1602(aa)] (as added by section 152(a) of this 

Act) consummated on or after the date on which regu-

lations issued under section 155 [set out above] become 

effective.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1604, 1605, 1610, 

1615, 1631, 1635, 1638, 1639, 1641, 1667, 1679a, 1693a, 1693g of 
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this title; title 12 sections 1735f–5, 1735f–7a, 1834b, 2602, 

3401; title 18 section 1030; title 26 section 6311; title 42 

section 5511. 

§ 1603. Exempted transactions 

This subchapter does not apply to the follow-
ing: 

(1) Credit transactions involving extensions 
of credit primarily for business, commercial, 
or agricultural purposes, or to government or 
governmental agencies or instrumentalities, 
or to organizations. 

(2) Transactions in securities or commod-
ities accounts by a broker-dealer registered 
with the Securities and Exchange Commis-
sion. 

(3) Credit transactions, other than those in 
which a security interest is or will be acquired 
in real property, or in personal property used 
or expected to be used as the principal dwell-
ing of the consumer, in which the total 
amount financed exceeds $25,000. 

(4) Transactions under public utility tariffs, 
if the Board determines that a State regu-
latory body regulates the charges for the pub-
lic utility services involved, the charges for 
delayed payment, and any discount allowed 
for early payment. 

(5) Transactions for which the Board, by 
rule, determines that coverage under this sub-
chapter is not necessary to carry out the pur-
poses of this subchapter. 

(6) Repealed. Pub. L. 96–221, title VI, 
§ 603(c)(3), Mar. 31, 1980, 94 Stat. 169. 

(7) Loans made, insured, or guaranteed pur-
suant to a program authorized by title IV of 
the Higher Education Act of 1965 [20 U.S.C. 
1070 et seq., 42 U.S.C. 2751 et seq.]. 

(Pub. L. 90–321, title I, § 104, May 29, 1968, 82 Stat. 
147; Pub. L. 93–495, title IV, § 402, Oct. 28, 1974, 88 
Stat. 1517; Pub. L. 96–221, title VI, § 603(c), Mar. 
31, 1980, 94 Stat. 169; Pub. L. 97–320, title VII, 
§ 701(a), Oct. 15, 1982, 96 Stat. 1538; Pub. L. 
104–208, div. A, title II, § 2102(a), Sept. 30, 1996, 110 
Stat. 3009–398.) 

REFERENCES IN TEXT 

The Higher Education Act of 1965, referred to in par. 

(7), is Pub. L. 89–329, Nov. 8, 1965, 79 Stat. 1219, as 

amended. Title IV of the Higher Education Act of 1965 

is classified generally to subchapter IV (§ 1070 et seq.) of 

chapter 28 of Title 20, Education, and part C (§ 2751 et 

seq.) of subchapter I of chapter 34 of Title 42, The Pub-

lic Health and Welfare. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 1001 of Title 20 and Tables. 

AMENDMENTS 

1996—Pars. (5) to (7). Pub. L. 104–208 added par. (5) and 

redesignated former pars. (5) and (6) as (6) and (7), re-

spectively. 

1982—Par. (6). Pub. L. 97–320 added par. (6). 

1980—Par. (1). Pub. L. 96–221, § 603(c)(1), inserted provi-

sion relating to applicability to agricultural purposes. 

Par. (3). Pub. L. 96–221, § 603(c)(2), substituted provi-

sion excepting security interest in real property, or in 

personal property used as the consumer’s principal 

dwelling, for provisions excepting real property trans-

actions. 

Par. (5). Pub. L. 96–221, § 603(c)(3), struck out par. (5) 

which related to credit transactions primarily for agri-

cultural purposes where the amount financed exceeds 

$25,000. 

1974—Par. (5). Pub. L. 93–495 added par. (5). 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 701(c) of Pub. L. 97–320, as amended by Pub. 

L. 97–457, § 31, Jan. 12, 1983, 96 Stat. 2511, provided that: 

‘‘The amendment made by subsection (a) [amending 

this section] and subsection (b) [enacting section 1099 of 

Title 20, Education] shall be effective with respect to 

loans made prior to, on, and after the date of the enact-

ment of this Act [Oct. 15, 1982].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by Pub. L. 93–495 effective Oct. 28, 1974, 

see section 416 of Pub. L. 93–495, set out as an Effective 

Date note under section 1665a of this title. 

EXCEPTIONS IN AREAS WHERE MAJOR DISASTER EXISTS 

Board of Governors of Federal Reserve System au-

thorized to make exceptions to requirements of this 

subchapter for transactions within an area in which the 

President has determined that a major disaster exists, 

if Board determines that exception can reasonably be 

expected to alleviate hardships to the public that out-

weigh possible adverse effects, see section 2 of Pub. L. 

103–76, set out as a note under section 4008 of Title 12, 

Banks and Banking. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1645 of this title; 

title 12 section 2606. 

§ 1604. Disclosure guidelines 

(a) Promulgation, contents, etc., of regulations 

The Board shall prescribe regulations to carry 
out the purposes of this subchapter. Except in 
the case of a mortgage referred to in section 
1602(aa) of this title, these regulations may con-
tain such classifications, differentiations, or 
other provisions, and may provide for such ad-
justments and exceptions for any class of trans-
actions, as in the judgment of the Board are nec-
essary or proper to effectuate the purposes of 
this subchapter, to prevent circumvention or 
evasion thereof, or to facilitate compliance 
therewith. 

(b) Model disclosure forms and clauses; publica-
tion, criteria, compliance, etc. 

The Board shall publish model disclosure 
forms and clauses for common transactions to 
facilitate compliance with the disclosure re-
quirements of this subchapter and to aid the 
borrower or lessee in understanding the trans-
action by utilizing readily understandable lan-
guage to simplify the technical nature of the 
disclosures. In devising such forms, the Board 
shall consider the use by creditors or lessors of 
data processing or similar automated equip-
ment. Nothing in this subchapter may be con-
strued to require a creditor or lessor to use any 
such model form or clause prescribed by the 
Board under this section. A creditor or lessor 
shall be deemed to be in compliance with the 
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1 So in original. No subsec. (e) has been enacted. 

disclosure provisions of this subchapter with re-
spect to other than numerical disclosures if the 
creditor or lessor (1) uses any appropriate model 
form or clause as published by the Board, or (2) 
uses any such model form or clause and changes 
it by (A) deleting any information which is not 
required by this subchapter, or (B) rearranging 
the format, if in making such deletion or rear-
ranging the format, the creditor or lessor does 
not affect the substance, clarity, or meaningful 
sequence of the disclosure. 

(c) Procedures applicable for adoption of model 
forms and clauses 

Model disclosure forms and clauses shall be 
adopted by the Board after notice duly given in 
the Federal Register and an opportunity for pub-
lic comment in accordance with section 553 of 
title 5. 

(d) Effective dates of regulations containing new 
disclosure requirements 

Any regulation of the Board, or any amend-
ment or interpretation thereof, requiring any 
disclosure which differs from the disclosures 
previously required by this part, part D, or part 
E of this subchapter or by any regulation of the 
Board promulgated thereunder shall have an ef-
fective date of that October 1 which follows by 
at least six months the date of promulgation, 
except that the Board may at its discretion take 
interim action by regulation, amendment, or in-
terpretation to lengthen the period of time per-
mitted for creditors or lessors to adjust their 
forms to accommodate new requirements or 
shorten the length of time for creditors or les-
sors to make such adjustments when it makes a 
specific finding that such action is necessary to 
comply with the findings of a court or to pre-
vent unfair or deceptive disclosure practices. 
Notwithstanding the previous sentence, any 
creditor or lessor may comply with any such 
newly promulgated disclosure requirements 
prior to the effective date of the requirements. 

(f) 1 Exemption authority 

(1) In general 

The Board may exempt, by regulation, from 
all or part of this subchapter any class of 
transactions, other than transactions involv-
ing any mortgage described in section 1602(aa) 
of this title, for which, in the determination of 
the Board, coverage under all or part of this 
subchapter does not provide a meaningful ben-
efit to consumers in the form of useful infor-
mation or protection. 

(2) Factors for consideration 

In determining which classes of transactions 
to exempt in whole or in part under paragraph 
(1), the Board shall consider the following fac-
tors and publish its rationale at the time a 
proposed exemption is published for comment: 

(A) The amount of the loan and whether 
the disclosures, right of rescission, and other 
provisions provide a benefit to the consum-
ers who are parties to such transactions, as 
determined by the Board. 

(B) The extent to which the requirements 
of this subchapter complicate, hinder, or 

make more expensive the credit process for 
the class of transactions. 

(C) The status of the borrower, including— 
(i) any related financial arrangements of 

the borrower, as determined by the Board; 
(ii) the financial sophistication of the 

borrower relative to the type of trans-
action; and 

(iii) the importance to the borrower of 
the credit, related supporting property, 
and coverage under this subchapter, as de-
termined by the Board; 

(D) whether the loan is secured by the 
principal residence of the consumer; and 

(E) whether the goal of consumer protec-
tion would be undermined by such an exemp-
tion. 

(g) Waiver for certain borrowers 

(1) In general 

The Board, by regulation, may exempt from 
the requirements of this subchapter certain 
credit transactions if— 

(A) the transaction involves a consumer— 
(i) with an annual earned income of more 

than $200,000; or 
(ii) having net assets in excess of 

$1,000,000 at the time of the transaction; 
and 

(B) a waiver that is handwritten, signed, 
and dated by the consumer is first obtained 
from the consumer. 

(2) Adjustments by the Board 

The Board, at its discretion, may adjust the 
annual earned income and net asset require-
ments of paragraph (1) for inflation. 

(Pub. L. 90–321, title I, § 105, May 29, 1968, 82 Stat. 
148; Pub. L. 96–221, title VI, § 605, Mar. 31, 1980, 94 
Stat. 170; Pub. L. 103–325, title I, § 152(e)(2)(A), 
Sept. 23, 1994, 108 Stat. 2194; Pub. L. 104–208, div. 
A, title II, §§ 2102(b), 2104, Sept. 30, 1996, 110 Stat. 
3009–399, 3009–401.) 

AMENDMENTS 

1996—Subsec. (f). Pub. L. 104–208, § 2102(b), added sub-

sec. (f). 

Subsec. (g). Pub. L. 104–208, § 2104, added subsec. (g). 

1994—Subsec. (a). Pub. L. 103–325 substituted ‘‘Except 

in the case of a mortgage referred to in section 1602(aa) 

of this title, these’’ for ‘‘These’’ in second sentence. 

1980—Pub. L. 96–221 designated existing provisions as 

subsec. (a) and added subsecs. (b) to (d). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

§ 1605. Determination of finance charge 

(a) ‘‘Finance charge’’ defined 

Except as otherwise provided in this section, 
the amount of the finance charge in connection 
with any consumer credit transaction shall be 
determined as the sum of all charges, payable 
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directly or indirectly by the person to whom the 
credit is extended, and imposed directly or indi-
rectly by the creditor as an incident to the ex-
tension of credit. The finance charge does not 
include charges of a type payable in a com-
parable cash transaction. The finance charge 
shall not include fees and amounts imposed by 
third party closing agents (including settlement 
agents, attorneys, and escrow and title compa-
nies) if the creditor does not require the imposi-
tion of the charges or the services provided and 
does not retain the charges. Examples of charges 
which are included in the finance charge include 
any of the following types of charges which are 
applicable: 

(1) Interest, time price differential, and any 
amount payable under a point, discount, or 
other system or additional charges. 

(2) Service or carrying charge. 
(3) Loan fee, finder’s fee, or similar charge. 
(4) Fee for an investigation or credit report. 
(5) Premium or other charge for any guaran-

tee or insurance protecting the creditor 
against the obligor’s default or other credit 
loss. 

(6) Borrower-paid mortgage broker fees, in-
cluding fees paid directly to the broker or the 
lender (for delivery to the broker) whether 
such fees are paid in cash or financed. 

(b) Life, accident, or health insurance premiums 
included in finance charge 

Charges or premiums for credit life, accident, 
or health insurance written in connection with 
any consumer credit transaction shall be in-
cluded in the finance charges unless 

(1) the coverage of the debtor by the insur-
ance is not a factor in the approval by the 
creditor of the extension of credit, and this 
fact is clearly disclosed in writing to the per-
son applying for or obtaining the extension of 
credit; and 

(2) in order to obtain the insurance in con-
nection with the extension of credit, the per-
son to whom the credit is extended must give 
specific affirmative written indication of his 
desire to do so after written disclosure to him 
of the cost thereof. 

(c) Property damage and liability insurance pre-
miums included in finance charge 

Charges or premiums for insurance, written in 
connection with any consumer credit trans-
action, against loss of or damage to property or 
against liability arising out of the ownership or 
use of property, shall be included in the finance 
charge unless a clear and specific statement in 
writing is furnished by the creditor to the per-
son to whom the credit is extended, setting forth 
the cost of the insurance if obtained from or 
through the creditor, and stating that the per-
son to whom the credit is extended may choose 
the person through which the insurance is to be 
obtained. 

(d) Items exempted from computation of finance 
charge in all credit transactions 

If any of the following items is itemized and 
disclosed in accordance with the regulations of 
the Board in connection with any transaction, 
then the creditor need not include that item in 
the computation of the finance charge with re-
spect to that transaction: 

(1) Fees and charges prescribed by law which 
actually are or will be paid to public officials 
for determining the existence of or for perfect-
ing or releasing or satisfying any security re-
lated to the credit transaction. 

(2) The premium payable for any insurance 
in lieu of perfecting any security interest 
otherwise required by the creditor in connec-
tion with the transaction, if the premium does 
not exceed the fees and charges described in 
paragraph (1) which would otherwise be pay-
able. 

(3) Any tax levied on security instruments or 
on documents evidencing indebtedness if the 
payment of such taxes is a precondition for re-
cording the instrument securing the evidence 
of indebtedness. 

(e) Items exempted from computation of finance 
charge in extensions of credit secured by an 
interest in real property 

The following items, when charged in connec-
tion with any extension of credit secured by an 
interest in real property, shall not be included 
in the computation of the finance charge with 
respect to that transaction: 

(1) Fees or premiums for title examination, 
title insurance, or similar purposes. 

(2) Fees for preparation of loan-related docu-
ments. 

(3) Escrows for future payments of taxes and 
insurance. 

(4) Fees for notarizing deeds and other docu-
ments. 

(5) Appraisal fees, including fees related to 
any pest infestation or flood hazard inspec-
tions conducted prior to closing. 

(6) Credit reports. 

(f) Tolerances for accuracy 

In connection with credit transactions not 
under an open end credit plan that are secured 
by real property or a dwelling, the disclosure of 
the finance charge and other disclosures affected 
by any finance charge— 

(1) shall be treated as being accurate for pur-
poses of this subchapter if the amount dis-
closed as the finance charge— 

(A) does not vary from the actual finance 
charge by more than $100; or 

(B) is greater than the amount required to 
be disclosed under this subchapter; and 

(2) shall be treated as being accurate for pur-
poses of section 1635 of this title if— 

(A) except as provided in subparagraph (B), 
the amount disclosed as the finance charge 
does not vary from the actual finance charge 
by more than an amount equal to one-half of 
one percent of the total amount of credit ex-
tended; or 

(B) in the case of a transaction, other than 
a mortgage referred to in section 1602(aa) of 
this title, which— 

(i) is a refinancing of the principal bal-
ance then due and any accrued and unpaid 
finance charges of a residential mortgage 
transaction as defined in section 1602(w) of 
this title, or is any subsequent refinancing 
of such a transaction; and 

(ii) does not provide any new consolida-
tion or new advance; 
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if the amount disclosed as the finance 
charge does not vary from the actual finance 
charge by more than an amount equal to one 
percent of the total amount of credit ex-
tended. 

(Pub. L. 90–321, title I, § 106, May 29, 1968, 82 Stat. 
148; Pub. L. 96–221, title VI § 606, Mar. 31, 1980, 94 
Stat. 170; Pub. L. 104–29, §§ 2(a), (b)(1), (c)–(e), 
3(a), Sept. 30, 1995, 109 Stat. 271, 272.) 

AMENDMENTS 

1995—Subsec. (a). Pub. L. 104–29, § 2(a), in introductory 

provisions inserted after second sentence ‘‘The finance 

charge shall not include fees and amounts imposed by 

third party closing agents (including settlement 

agents, attorneys, and escrow and title companies) if 

the creditor does not require the imposition of the 

charges or the services provided and does not retain the 

charges.’’ 
Subsec. (a)(6). Pub. L. 104–29, § 2(b)(1), added par. (6). 
Subsec. (d)(3). Pub. L. 104–29, § 2(c), added par. (3). 
Subsec. (e)(2). Pub. L. 104–29, § 2(d), amended par. (2) 

generally, substituting ‘‘loan-related’’ for ‘‘a deed, set-

tlement statement, or other’’. 
Subsec. (e)(5). Pub. L. 104–29, § 2(e), inserted before pe-

riod ‘‘, including fees related to any pest infestation or 

flood hazard inspections conducted prior to closing’’. 
Subsec. (f). Pub. L. 104–29, § 3(a), added subsec. (f). 
1980—Subsec. (a). Pub. L. 96–221, § 606(a), inserted pro-

visions excluding charges of a type payable in com-

parable cash transactions and indicated that pars. (1) 

to (5) are examples of charges. 
Subsec. (d). Pub. L. 96–221, § 606(b), struck out pars. (3) 

and (4) setting forth applicability to taxes and any 

other type of charge, respectively. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 2(b)(2) of Pub. L. 104–29 provided that: ‘‘The 

amendment made by paragraph (1) [amending this sec-

tion] shall take effect on the earlier of— 
‘‘(A) 60 days after the date on which the Board of 

Governors of the Federal Reserve System issues final 

regulations under paragraph (3) [set out below]; or 
‘‘(B) the date that is 12 months after the date of the 

enactment of this Act [Sept. 30, 1995].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

REGULATIONS 

Section 2(b)(3) of Pub. L. 104–29 provided that: ‘‘The 

Board of Governors of the Federal Reserve System 

shall promulgate regulations implementing the amend-

ment made by paragraph (1) [amending this section] by 

no later than 6 months after the date of the enactment 

of this Act [Sept. 30, 1995].’’ 

ENSURING THAT FINANCE CHARGES REFLECT COST OF 

CREDIT 

Section 2(f) of Pub. L. 104–29 provided that: 
‘‘(1) REPORT.— 

‘‘(A) IN GENERAL.—Not later than 6 months after 

the date of the enactment of this Act [Sept. 30, 1995], 

the Board of Governors of the Federal Reserve Sys-

tem shall submit to the Congress a report containing 

recommendations on any regulatory or statutory 

changes necessary— 
‘‘(i) to ensure that finance charges imposed in 

connection with consumer credit transactions more 

accurately reflect the cost of providing credit; and 

‘‘(ii) to address abusive refinancing practices en-

gaged in for the purpose of avoiding rescission. 

‘‘(B) REPORT REQUIREMENTS.—In preparing the re-

port under this paragraph, the Board shall— 

‘‘(i) consider the extent to which it is feasible to 

include in finance charges all charges payable di-

rectly or indirectly by the consumer to whom cred-

it is extended, and imposed directly or indirectly by 

the creditor as an incident to the extension of cred-

it (especially those charges excluded from finance 

charges under section 106 of the Truth in Lending 

Act [15 U.S.C. 1605] as of the date of the enactment 

of this Act), excepting only those charges which are 

payable in a comparable cash transaction; and 

‘‘(ii) consult with and consider the views of af-

fected industries and consumer groups. 

‘‘(2) REGULATIONS.—The Board of Governors of the 

Federal Reserve System shall prescribe any appro-

priate regulation in order to effect any change included 

in the report under paragraph (1), and shall publish the 

regulation in the Federal Register before the end of the 

1-year period beginning on the date of enactment of 

this Act.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1602, 1607, 1635, 

1638, 1649, 1666f of this title; title 12 section 1735f–7a. 

§ 1606. Determination of annual percentage rate 

(a) ‘‘Annual percentage rate’’ defined 

The annual percentage rate applicable to any 
extension of consumer credit shall be deter-
mined, in accordance with the regulations of the 
Board, 

(1) in the case of any extension of credit 
other than under an open end credit plan, as 

(A) that nominal annual percentage rate 
which will yield a sum equal to the amount 
of the finance charge when it is applied to 
the unpaid balances of the amount financed, 
calculated according to the actuarial meth-
od of allocating payments made on a debt 
between the amount financed and the 
amount of the finance charge, pursuant to 
which a payment is applied first to the accu-
mulated finance charge and the balance is 
applied to the unpaid amount financed; or 

(B) the rate determined by any method 
prescribed by the Board as a method which 
materially simplifies computation while re-
taining reasonable accuracy as compared 
with the rate determined under subpara-
graph (A). 

(2) in the case of any extension of credit 
under an open end credit plan, as the quotient 
(expressed as a percentage) of the total finance 
charge for the period to which it relates di-
vided by the amount upon which the finance 
charge for that period is based, multiplied by 
the number of such periods in a year. 

(b) Computation of rate of finance charges for 
balances within a specified range 

Where a creditor imposes the same finance 
charge for balances within a specified range, the 
annual percentage rate shall be computed on the 
median balance within the range, except that if 
the Board determines that a rate so computed 
would not be meaningful, or would be materially 
misleading, the annual percentage rate shall be 
computed on such other basis as the Board may 
be regulation require. 
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1 See References in Text note below. 

(c) Allowable tolerances for purposes of compli-
ance with disclosure requirements 

The disclosure of an annual percentage rate is 
accurate for the purpose of this subchapter if 
the rate disclosed is within a tolerance not 
greater than one-eighth of 1 per centum more or 
less than the actual rate or rounded to the near-
est one-fourth of 1 per centum. The Board may 
allow a greater tolerance to simplify compliance 
where irregular payments are involved. 

(d) Use of rate tables or charts having allowable 
variance from determined rates 

The Board may authorize the use of rate 
tables or charts which may provide for the dis-
closure of annual percentage rates which vary 
from the rate determined in accordance with 
subsection (a)(1)(A) of this section by not more 
than such tolerances as the Board may allow. 
The Board may not allow a tolerance greater 
than 8 per centum of that rate except to sim-
plify compliance where irregular payments are 
involved. 

(e) Authorization of tolerances in determining 
annual percentage rates 

In the case of creditors determining the an-
nual percentage rate in a manner other than as 
described in subsection (d) of this section, the 
Board may authorize other reasonable tol-
erances. 

(Pub. L. 90–321, title I, § 107, May 29, 1968, 82 Stat. 
149; Pub. L. 96–221, title VI, § 607, Mar. 31, 1980, 94 
Stat. 170.) 

AMENDMENTS 

1980—Subsec. (c). Pub. L. 96–221, § 607(a), substituted 

provisions relating to allowable tolerances for purposes 

of compliance with disclosure requirements, for provi-

sions relating to rounding off of annual percentage 

rates which are converted from single add-on or other 

rates. 

Subsec. (e). Pub. L. 96–221, § 607(b), struck out ref-

erence to subsection (c) of this section. 

Subsec. (f). Pub. L. 96–221, § 607(c), struck out subsec. 

(f) setting forth requirements for form of expressing 

percentage rates prior to Jan. 1, 1971. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1607, 1611, 1637, 

1638, 1640 of this title. 

§ 1607. Administrative enforcement 

(a) Enforcing agencies 

Compliance with the requirements imposed 
under this subchapter shall be enforced under 

(1) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], in the case of— 

(A) national banks, and Federal branches 
and Federal agencies of foreign banks, by 
the Office of the Comptroller of the Cur-
rency; 

(B) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign 
banks), commercial lending companies 
owned or controlled by foreign banks, and 
organizations operating under section 25 or 
25(a) 1 of the Federal Reserve Act [12 U.S.C. 
601 et seq., 611 et seq.], by the Board; and 

(C) banks insured by the Federal Deposit 
Insurance Corporation (other than members 
of the Federal Reserve System) and insured 
State branches of foreign banks, by the 
Board of Directors of the Federal Deposit In-
surance Corporation; 

(2) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], by the Director of 
the Office of Thrift Supervision, in the case of 
a savings association the deposits of which are 
insured by the Federal Deposit Insurance Cor-
poration. 

(3) the Federal Credit Union Act [12 U.S.C. 
1751 et seq.], by the National Credit Union Ad-
ministration Board with respect to any Fed-
eral credit union. 

(4) part A of subtitle VII of title 49, by the 
Secretary of Transportation with respect to 
any air carrier or foreign air carrier subject to 
that part. 

(5) the Packers and Stockyards Act, 1921 [7 
U.S.C. 181 et seq.] (except as provided in sec-
tion 406 of that Act [7 U.S.C. 226, 227]), by the 
Secretary of Agriculture with respect to any 
activities subject to that Act. 

(6) the Farm Credit Act of 1971 [12 U.S.C. 2001 
et seq.] by the Farm Credit Administration 
with respect to any Federal land bank, Fed-
eral land bank association, Federal intermedi-
ate credit bank, or production credit associa-
tion. 

The terms used in paragraph (1) that are not de-
fined in this subchapter or otherwise defined in 
section 3(s) of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(s)) shall have the meaning given 
to them in section 1(b) of the International 
Banking Act of 1978 (12 U.S.C. 3101). 

(b) Violations of this subchapter deemed viola-
tions of pre-existing statutory requirements; 
additional agency powers 

For the purpose of the exercise by any agency 
referred to in subsection (a) of this section of its 
powers under any Act referred to in that sub-
section, a violation of any requirement imposed 
under this subchapter shall be deemed to be a 
violation of a requirement imposed under that 
Act. In addition to its powers under any provi-
sion of law specifically referred to in subsection 
(a) of this section, each of the agencies referred 
to in that subsection may exercise, for the pur-
pose of enforcing compliance with any require-
ment imposed under this subchapter, any other 
authority conferred on it by law. 

(c) Federal Trade Commission as overall enforc-
ing agency 

Except to the extent that enforcement of the 
requirements imposed under this subchapter is 
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specifically committed to some other Govern-
ment agency under subsection (a) of this sec-
tion, the Federal Trade Commission shall en-
force such requirements. For the purpose of the 
exercise by the Federal Trade Commission of its 
functions and powers under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.], a viola-
tion of any requirement imposed under this sub-
chapter shall be deemed a violation of a require-
ment imposed under that Act. All of the func-
tions and powers of the Federal Trade Commis-
sion under the Federal Trade Commission Act 
are available to the Commission to enforce com-
pliance by any person with the requirements im-
posed under this subchapter, irrespective of 
whether that person is engaged in commerce or 
meets any other jurisdictional tests in the Fed-
eral Trade Commission Act. 

(d) Rules and regulations 

The authority of the Board to issue regula-
tions under this subchapter does not impair the 
authority of any other agency designated in this 
section to make rules respecting its own proce-
dures in enforcing compliance with require-
ments imposed under this subchapter. 

(e) Adjustment of finance charges; procedures 
applicable, coverage, criteria, etc. 

(1) In carrying out its enforcement activities 
under this section, each agency referred to in 
subsection (a) or (c) of this section, in cases 
where an annual percentage rate or finance 
charge was inaccurately disclosed, shall notify 
the creditor of such disclosure error and is au-
thorized in accordance with the provisions of 
this subsection to require the creditor to make 
an adjustment to the account of the person to 
whom credit was extended, to assure that such 
person will not be required to pay a finance 
charge in excess of the finance charge actually 
disclosed or the dollar equivalent of the annual 
percentage rate actually disclosed, whichever is 
lower. For the purposes of this subsection, ex-
cept where such disclosure error resulted from a 
willful violation which was intended to mislead 
the person to whom credit was extended, in de-
termining whether a disclosure error has oc-
curred and in calculating any adjustment, (A) 
each agency shall apply (i) with respect to the 
annual percentage rate, a tolerance of one-quar-
ter of 1 percent more or less than the actual 
rate, determined without regard to section 
1606(c) of this title, and (ii) with respect to the 
finance charge, a corresponding numerical toler-
ance as generated by the tolerance provided 
under this subsection for the annual percentage 
rate; except that (B) with respect to trans-
actions consummated after two years following 
March 31, 1980, each agency shall apply (i) for 
transactions that have a scheduled amortization 
of ten years or less, with respect to the annual 
percentage rate, a tolerance not to exceed one- 
quarter of 1 percent more or less than the actual 
rate, determined without regard to section 
1606(c) of this title, but in no event a tolerance 
of less than the tolerances allowed under section 
1606(c) of this title, (ii) for transactions that 
have a scheduled amortization of more than ten 
years, with respect to the annual percentage 
rate, only such tolerances as are allowed under 
section 1606(c) of this title, and (iii) for all trans-

actions, with respect to the finance charge, a 
corresponding numerical tolerance as generated 
by the tolerances provided under this subsection 
for the annual percentage rate. 

(2) Each agency shall require such an adjust-
ment when it determines that such disclosure 
error resulted from (A) a clear and consistent 
pattern or practice of violations, (B) gross neg-
ligence, or (C) a willful violation which was in-
tended to mislead the person to whom the credit 
was extended. Notwithstanding the preceding 
sentence, except where such disclosure error re-
sulted from a willful violation which was in-
tended to mislead the person to whom credit 
was extended, an agency need not require such 
an adjustment if it determines that such disclo-
sure error— 

(A) resulted from an error involving the dis-
closure of a fee or charge that would otherwise 
be excludable in computing the finance 
charge, including but not limited to violations 
involving the disclosures described in sections 
1605(b), (c) and (d) of this title, in which event 
the agency may require such remedial action 
as it determines to be equitable, except that 
for transactions consummated after two years 
after March 31, 1980, such an adjustment shall 
be ordered for violations of section 1605(b) of 
this title; 

(B) involved a disclosed amount which was 
10 per centum or less of the amount that 
should have been disclosed and (i) in cases 
where the error involved a disclosed finance 
charge, the annual percentage rate was dis-
closed correctly, and (ii) in cases where the 
error involved a disclosed annual percentage 
rate, the finance charge was disclosed cor-
rectly; in which event the agency may require 
such adjustment as it determines to be equi-
table; 

(C) involved a total failure to disclose either 
the annual percentage rate or the finance 
charge, in which event the agency may require 
such adjustment as it determines to be equi-
table; or 

(D) resulted from any other unique circum-
stance involving clearly technical and nonsub-
stantive disclosure violations that do not ad-
versely affect information provided to the con-
sumer and that have not misled or otherwise 
deceived the consumer. 

In the case of other such disclosure errors, each 
agency may require such an adjustment. 

(3) Notwithstanding paragraph (2), no adjust-
ment shall be ordered— 

(A) if it would have a significantly adverse 
impact upon the safety or soundness of the 
creditor, but in any such case, the agency 
may— 

(i) require a partial adjustment in an 
amount which does not have such an impact; 
or 

(ii) require the full adjustment, but permit 
the creditor to make the required adjust-
ment in partial payments over an extended 
period of time which the agency considers to 
be reasonable, if (in the case of an agency re-
ferred to in paragraph (1), (2), or (3) of sub-
section (a) of this section), the agency deter-
mines that a partial adjustment or making 
partial payments over an extended period is 
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necessary to avoid causing the creditor to 
become undercapitalized pursuant to section 
38 of the Federal Deposit Insurance Act [12 
U.S.C. 1831o]; 

(B) the 2 amount of the adjustment would be 
less than $1, except that if more than one year 
has elapsed since the date of the violation, the 
agency may require that such amount be paid 
into the Treasury of the United States, or 

(C) except where such disclosure error re-
sulted from a willful violation which was in-
tended to mislead the person to whom credit 
was extended, in the case of an open-end credit 
plan, more than two years after the violation, 
or in the case of any other extension of credit, 
as follows: 

(i) with respect to creditors that are subject 
to examination by the agencies referred to in 
paragraphs (1) through (3) of subsection (a) of 
this section, except in connection with viola-
tions arising from practices identified in the 
current examination and only in connection 
with transactions that are consummated after 
the date of the immediately preceding exam-
ination, except that where practices giving 
rise to violations identified in earlier exami-
nations have not been corrected, adjustments 
for those violations shall be required in con-
nection with transactions consummated after 
the date of examination in which such prac-
tices were first identified; 

(ii) with respect to creditors that are not 
subject to examination by such agencies, ex-
cept in connection with transactions that are 
consummated after May 10, 1978; and 

(iii) in no event after the later of (I) the ex-
piration of the life of the credit extension, or 
(II) two years after the agreement to extend 
credit was consummated. 

(4)(A) Notwithstanding any other provision of 
this section, an adjustment under this sub-
section may be required by an agency referred 
to in subsection (a) or (c) of this section only by 
an order issued in accordance with cease and de-
sist procedures provided by the provision of law 
referred to in such subsections. 

(B) In case of an agency which is not author-
ized to conduct cease and desist proceedings, 
such an order may be issued after an agency 
hearing on the record conducted at least thirty 
but not more than sixty days after notice of the 
alleged violation is served on the creditor. Such 
a hearing shall be deemed to be a hearing which 
is subject to the provisions of section 8(h) of the 
Federal Deposit Insurance Act [12 U.S.C. 1818(h)] 
and shall be subject to judicial review as pro-
vided therein. 

(5) Except as otherwise specifically provided in 
this subsection and notwithstanding any provi-
sion of law referred to in subsection (a) or (c) of 
this section, no agency referred to in subsection 
(a) or (c) of this section may require a creditor 
to make dollar adjustments for errors in any re-
quirements under this subchapter, except with 
regard to the requirements of section 1666d of 
this title. 

(6) A creditor shall not be subject to an order 
to make an adjustment, if within sixty days 

after discovering a disclosure error, whether 
pursuant to a final written examination report 
or through the creditor’s own procedures, the 
creditor notifies the person concerned of the 
error and adjusts the account so as to assure 
that such person will not be required to pay a fi-
nance charge in excess of the finance charge ac-
tually disclosed or the dollar equivalent of the 
annual percentage rate actually disclosed, 
whichever is lower. 

(7) Notwithstanding the second sentence of 
subsection (e)(1), subsection (e)(3)(C)(i), and sub-
section (e)(3)(C)(ii) of this section, each agency 
referred to in subsection (a) or (c) of this section 
shall require an adjustment for an annual per-
centage rate disclosure error that exceeds a tol-
erance of one quarter of one percent less than 
the actual rate, determined without regard to 
section 1606(c) of this title, with respect to any 
transaction consummated between January 1, 
1977, and March 31, 1980. 

(Pub. L. 90–321, title I, § 108, May 29, 1968, 82 Stat. 
150; Pub. L. 91–206, § 3, Mar. 10, 1970, 84 Stat. 49; 
Pub. L. 93–495, title IV, § 403, Oct. 28, 1974, 88 
Stat. 1517; Pub. L. 95–630, title V, § 501, Nov. 10, 
1978, 92 Stat. 3680; Pub. L. 96–221, title VI, 
§ 608(a), (c), Mar. 21, 1980, 94 Stat. 171, 173; Pub. L. 
98–443, § 9(n), Oct. 4, 1984, 98 Stat. 1708; Pub. L. 
101–73, title VII, § 744(k), Aug. 9, 1989, 103 Stat. 
439; Pub. L. 102–242, title II, § 212(b), Dec. 19, 1991, 
105 Stat. 2299; Pub. L. 102–550, title XVI, 
§ 1604(a)(5), Oct. 28, 1992, 106 Stat. 4082; Pub. L. 
104–208, div. A, title II, § 2106, Sept. 30, 1996, 110 
Stat. 3009–402.) 

REFERENCES IN TEXT 

Section 25(a) of the Federal Reserve Act, referred to 

in subsec. (a)(1)(B), which is classified to subchapter II 

(§ 611 et seq.) of chapter 6 of Title 12, Banks and Bank-

ing, was renumbered section 25A of that act by Pub. L. 

102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 Stat. 2281. 

Section 25 of the Federal Reserve Act is classified to 

subchapter I (§ 601 et seq.) of chapter 6 of Title 12. 
The Federal Credit Union Act, referred to in subsec. 

(a)(3), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12. For complete classification of 

this Act to the Code, see section 1751 of Title 12 and 

Tables. 
The Packers and Stockyards Act, 1921, referred to in 

subsec. (a)(5), is act Aug. 15, 1921, ch. 64, 42 Stat. 159, as 

amended, which is classified to chapter 9 (§ 181 et seq.) 

of Title 7, Agriculture. For complete classification of 

this Act to the Code, see section 181 of Title 7 and 

Tables. 
The Farm Credit Act of 1971, referred to in subsec. 

(a)(6), is Pub. L. 92–181, Dec. 10, 1971, 85 Stat. 583, as 

amended, which is classified generally to chapter 23 

(§ 2001 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 2001 of Title 12 and 

Tables. 
The Federal Trade Commission Act, referred to in 

subsec. (c), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

CODIFICATION 

In subsec. (a)(4), ‘‘part A of subtitle VII of title 49’’ 

substituted for ‘‘the Federal Aviation Act of 1958 [49 

App. U.S.C. 1301 et seq.]’’ and ‘‘that part’’ substituted 

for ‘‘that Act’’ on authority of Pub. L. 103–272, § 6(b), 

July 5, 1994, 108 Stat. 1378, the first section of which en-
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acted subtitles II, III, and V to X of Title 49, Transpor-

tation. 

AMENDMENTS 

1996—Subsec. (e)(3). Pub. L. 104–208 struck out ‘‘or-

dered (A) if’’ and inserted ‘‘ordered— 

‘‘(A) if’’; 

struck out ‘‘may require a partial’’ and inserted 

‘‘may— 

‘‘(i) require a partial’’; 

struck out ‘‘, except that with respect to any trans-

action consumated after March 31, 1980, the agency 

shall require’’ and inserted ‘‘; or 

‘‘(ii) require’’; 

directed the substitution of ‘‘reasonable, if (in the case 

of an agency referred to in paragraph (1), (2), or (3) of 

subsection (a) of this section), the agency determines 

that a partial adjustment or making partial payments 

over an extended period is necessary to avoid causing 

the creditor to become undercapitalized pursuant to 

section 38 of the Federal Deposit Insurance Act; 

‘‘(B) the’’; 

for ‘‘reasonable, (B) the’’, which was executed by mak-

ing the substitution for ‘‘reasonable, (B) if the’’; and 

struck out ‘‘(C) except’’ and inserted 

‘‘(C) except’’. 

1992—Subsec. (a)(1)(C). Pub. L. 102–550 substituted 

semicolon for period at end. 

1991—Subsec. (a). Pub. L. 102–242, § 212(b)(2), inserted 

at end ‘‘The terms used in paragraph (1) that are not 

defined in this subchapter or otherwise defined in sec-

tion 3(s) of the Federal Deposit Insurance Act (12 U.S.C. 

1813(s)) shall have the meaning given to them in section 

1(b) of the International Banking Act of 1978 (12 U.S.C. 

3101).’’ 

Pub. L. 102–242, § 212(b)(1), added par. (1) and struck 

out former par. (1) which read as follows: ‘‘section 8 of 

the Federal Deposit Insurance Act, in the case of 

‘‘(A) national banks, by the Comptroller of the Cur-

rency. 

‘‘(B) member banks of the Federal Reserve System 

(other than national banks), by the Board. 

‘‘(C) banks insured by the Federal Deposit Insur-

ance Corporation (other than members of the Federal 

Reserve System), by the Board of Directors of the 

Federal Deposit Insurance Corporation.’’ 

1989—Subsec. (a)(2). Pub. L. 101–73 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘section 5(d) of the Home Owner’s Loan Act of 1933, sec-

tion 407 of the National Housing Act, and sections 6(i) 

and 17 of the Federal Home Loan Bank Act, by the Fed-

eral Home Loan Bank Board (acting directly or 

through the Federal Savings and Loan Insurance Cor-

poration), in the case of any institution subject to any 

of those provisions.’’ 

1984—Subsec. (a)(4). Pub. L. 98–443 substituted ‘‘Sec-

retary of Transportation’’ for ‘‘Civil Aeronautics 

Board’’. 

1980—Subsec. (e). Pub. L. 96–221, § 608(a), added subsec. 

(e). 

Pub. L. 96–221, § 608(c), struck out in pars. (1)(A)(i) and 

(7) ‘‘, except in the case of an irregular mortgage lend-

ing transaction’’ after ‘‘section 1606(c) of this title’’. 

See Effective Date of 1980 Amendment note below. 

1974—Subsec. (a)(4) to (6). Pub. L. 93–495 redesignated 

pars. (5) and (6) as (4) and (5), respectively. Former par. 

(4), which related to enforcement by the Interstate 

Commerce Commission, was struck out. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–550 effective as if included 

in the Federal Deposit Insurance Corporation Improve-

ment Act of 1991, Pub. L. 102–242, as of Dec. 19, 1991, see 

section 1609(a) of Pub. L. 102–550, set out as a note 

under section 191 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–443 effective Jan. 1, 1985, 

see section 9(v) of Pub. L. 98–443, set out as a note under 

section 5314 of Title 5, Government Organization and 

Employees. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Section 608(b) of Pub. L. 96–221 provided that: ‘‘This 

section [amending this section] shall take effect on the 

date of enactment of the Truth in Lending Simplifica-

tion and Reform Act [Mar. 31, 1980].’’ 

Section 608(c) of Pub. L. 96–221 provided that the 

amendment made by that section is effective one year 

after Mar. 31, 1980. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by Pub. L. 93–495 effective Oct. 28, 1974, 

see section 416 of Pub. L. 93–495, set out as an Effective 

Date note under section 1665a of this title. 

TRANSFER OF FUNCTIONS 

‘‘National Credit Union Administration Board’’ sub-

stituted for ‘‘Director of the Bureau of Federal Credit 

Unions’’ in subsec. (a)(3) pursuant to section 3 of Pub. 

L. 91–206 and section 501 of Pub. L. 95–630 [12 U.S.C. 

1752a] which transferred functions of Bureau of Federal 

Credit Unions, and Director thereof, to National Credit 

Union Administration and vested authority for man-

agement of Administration in National Credit Union 

Administration Board. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1640, 1641 of this 

title; title 12 section 3806. 

§ 1608. Views of other agencies 

In the exercise of its functions under this sub-
chapter, the Board may obtain upon requests 
the views of any other Federal agency which, in 
the judgment of the Board, exercises regulatory 
or supervisory functions with respect to any 
class of creditors subject to this subchapter. 

(Pub. L. 90–321, title I, § 109, May 29, 1968, 82 Stat. 
150.) 

§ 1609. Repealed. Pub. L. 94–239, § 3(b)(1), Mar. 23, 
1976, 90 Stat. 253 

Section, Pub. L. 90–321, title I, § 110, May 29, 1968, 82 

Stat. 151, provided for establishment of an advisory 

committee authorized to seek to achieve a fair rep-

resentation of interests of sellers of merchandise on 

credit, lenders, and the public. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Mar. 23, 1976, see section 708 of Pub. 

L. 90–321, set out as an Effective Date note under sec-

tion 1691 of this title. 

§ 1610. Effect on other laws 

(a) Inconsistent provisions; procedures applica-
ble for determination 

(1) Except as provided in subsection (e) of this 
section, this part and parts B and C of this sub-
chapter, do not annul, alter, or affect the laws of 
any State relating to the disclosure of informa-
tion in connection with credit transactions, ex-
cept to the extent that those laws are inconsist-
ent with the provisions of this subchapter and 
then only to the extent of the inconsistency. 
Upon its own motion or upon the request of any 
creditor, State or other interested party which 
is submitted in accordance with procedures pre-
scribed in regulations of the Board, the Board 
shall determine whether any such inconsistency 
exists. If the Board determines that a State-re-
quired disclosure is inconsistent, creditors lo-
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cated in that State may not make disclosures 
using the inconsistent term or form, and shall 
incur no liability under the law of that State for 
failure to use such term or form, notwithstand-
ing that such determination is subsequently 
amended, rescinded, or determined by judicial or 
other authority to be invalid for any reason. 

(2) Upon its own motion or upon the request of 
any creditor, State, or other interested party 
which is submitted in accordance with proce-
dures prescribed in regulations of the Board, the 
Board shall determine whether any disclosure 
required under the law of any State is substan-
tially the same in meaning as a disclosure re-
quired under this subchapter. If the Board deter-
mines that a State-required disclosure is sub-
stantially the same in meaning as a disclosure 
required by this subchapter, then creditors lo-
cated in that State may make such disclosure in 
compliance with such State law in lieu of the 
disclosure required by this subchapter, except 
that the annual percentage rate and finance 
charge shall be disclosed as required by section 
1632 of this title, and such State-required disclo-
sure may not be made in lieu of the disclosures 
applicable to certain mortgages under section 
1639 of this title. 

(b) State credit charge statutes 

Except as provided in section 1639 of this title, 
this subchapter does not otherwise annul, alter 
or affect in any manner the meaning, scope or 
applicability of the laws of any State, including, 
but not limited to, laws relating to the types, 
amounts or rates of charges, or any element or 
elements of charges, permissible under such 
laws in connection with the extension or use of 
credit, nor does this subchapter extend the ap-
plicability of those laws to any class of persons 
or transactions to which they would not other-
wise apply. The provisions of section 1639 of this 
title do not annul, alter, or affect the applicabil-
ity of the laws of any State or exempt any per-
son subject to the provisions of section 1639 of 
this title from complying with the laws of any 
State, with respect to the requirements for 
mortgages referred to in section 1602(aa) of this 
title, except to the extent that those State laws 
are inconsistent with any provisions of section 
1639 of this title, and then only to the extent of 
the inconsistency. 

(c) Disclosure as evidence 

In any action or proceeding in any court in-
volving a consumer credit sale, the disclosure of 
the annual percentage rate as required under 
this subchapter in connection with that sale 
may not be received as evidence that the sale 
was a loan or any type of transaction other than 
a credit sale. 

(d) Contract or other obligations under State or 
Federal law 

Except as specified in sections 1635, 1640, and 
1666e of this title, this subchapter and the regu-
lations issued thereunder do not affect the valid-
ity or enforceability of any contract or obliga-
tion under State or Federal law. 

(e) Certain credit and charge card application 
and solicitation disclosure provisions 

The provisions of subsection (c) of section 1632 
of this title and subsections (c), (d), (e), and (f) 

of section 1637 of this title shall supersede any 
provision of the law of any State relating to the 
disclosure of information in any credit or charge 
card application or solicitation which is subject 
to the requirements of section 1637(c) of this 
title or any renewal notice which is subject to 
the requirements of section 1637(d) of this title, 
except that any State may employ or establish 
State laws for the purpose of enforcing the re-
quirements of such sections. 

(Pub. L. 90–321, title I, § 111, May 29, 1968, 82 Stat. 
151; Pub. L. 93–495, title III, § 307(b), Oct. 28, 1974, 
88 Stat. 1516; Pub. L. 96–221, title VI, § 609, Mar. 
31, 1980, 94 Stat. 173; Pub. L. 100–583, § 4, Nov. 3, 
1988, 102 Stat. 2967; Pub. L. 103–325, title I, 
§ 152(e)(2)(B), (C), Sept. 23, 1994, 108 Stat. 2194.) 

AMENDMENTS 

1994—Subsec. (a)(2). Pub. L. 103–325, § 152(e)(2)(B), 

which directed the amendment of par. (2) by inserting 

‘‘, and such State-required disclosure may not be made 

in lieu of the disclosures applicable to certain mort-

gages under section 1639 of this title’’ before period, 

was executed by making the insertion before period at 

end of par. (2), to reflect the probable intent of Con-

gress. 
Subsec. (b). Pub. L. 103–325, § 152(e)(2)(C), substituted 

‘‘Except as provided in section 1639 of this title, this 

subchapter’’ for ‘‘This subchapter’’ and inserted at end 

‘‘The provisions of section 1639 of this title do not 

annul, alter, or affect the applicability of the laws of 

any State or exempt any person subject to the provi-

sions of section 1639 of this title from complying with 

the laws of any State, with respect to the requirements 

for mortgages referred to in section 1602(aa) of this 

title, except to the extent that those State laws are in-

consistent with any provisions of section 1639 of this 

title, and then only to the extent of the inconsistency.’’ 
1988—Subsec. (a)(1). Pub. L. 100–583, § 4(1), substituted 

‘‘Except as provided in subsection (e) of this section, 

this part’’ for ‘‘This part’’. 
Subsec. (e). Pub. L. 100–583, § 4(2), added subsec. (e). 
1980—Subsec. (a). Pub. L. 96–221 designated existing 

provisions as par. (1), substituted provisions respecting 

the effect of this part and parts B and C of this sub-

chapter, and procedures applicable for determination, 

for provisions respecting the effect of this subchapter, 

and added par. (2). 
1974—Subsec. (d). Pub. L. 93–495 inserted reference to 

section 1666e of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

For effective date of amendment by Pub. L. 93–495, 

see section 308 of Pub. L. 93–495, set out as an Effective 

Date note under section 1666 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1612, 1640 of this 

title. 

§ 1611. Criminal liability for willful and knowing 
violation 

Whoever willfully and knowingly 
(1) gives false or inaccurate information or 

fails to provide information which he is re-
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quired to disclose under the provisions of this 
subchapter or any regulation issued there-
under, 

(2) uses any chart or table authorized by the 
Board under section 1606 of this title in such a 
manner as to consistently understate the an-
nual percentage rate determined under section 
1606(a)(1)(A) of this title, or 

(3) otherwise fails to comply with any re-
quirement imposed under this subchapter, 

shall be fined not more than $5,000 or imprisoned 
not more than one year, or both. 

(Pub. L. 90–321, title I, § 112, May 29, 1968, 82 Stat. 
151.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1640 of this title. 

§ 1612. Effect on government agencies 

(a) Consultation requirements respecting compli-
ance of credit instruments issued to partici-
pating creditor 

Any department or agency of the United 
States which administers a credit program in 
which it extends, insures, or guarantees con-
sumer credit and in which it provides instru-
ments to a creditor which contain any disclo-
sures required by this subchapter shall, prior to 
the issuance or continued use of such instru-
ments, consult with the Board to assure that 
such instruments comply with this subchapter. 

(b) Inapplicability of Federal civil or criminal 
penalties to Federal, State, and local agen-
cies 

No civil or criminal penalty provided under 
this subchapter for any violation thereof may be 
imposed upon the United States or any depart-
ment or agency thereof, or upon any State or 
political subdivision thereof, or any agency of 
any State of political subdivision. 

(c) Inapplicability of Federal civil or criminal 
penalties to participating creditor where vio-
lating instrument issued by United States 

A creditor participating in a credit program 
administered, insured, or guaranteed by any de-
partment or agency or the United States shall 
not be held liable for a civil or criminal penalty 
under this subchapter in any case in which the 
violation results from the use of an instrument 
required by any such department or agency. 

(d) Applicability of State penalties to violations 
by participating creditor 

A creditor participating in a credit program 
administered, insured, or guaranteed by any de-
partment or agency of the United States shall 
not be held liable for a civil or criminal penalty 
under the laws of any State (other than laws de-
termined under section 1610 of this title to be in-
consistent with this subchapter) for any tech-
nical or procedural failure, such as a failure to 
use a specific form, to make information avail-
able at a specific place on an instrument, or to 
use a specific typeface, as required by State law, 
which is caused by the use of an instrument re-
quired to be used by such department or agency. 

(Pub. L. 90–321, title I, § 113, May 29, 1968, 82 Stat. 
151; Pub. L. 96–221, title VI, § 622(a), Mar. 31, 1980, 
94 Stat. 184.) 

AMENDMENTS 

1980—Pub. L. 96–221 amended section generally, des-

ignating existing provisions as subsec. (b) and adding 

subsecs. (a), (c), and (d). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

§ 1613. Annual reports to Congress by Board 

Each year the Board shall make a report to 
the Congress concerning the administration of 
its functions under this subchapter, including 
such recommendations as the Board deems nec-
essary or appropriate. In addition, each report of 
the Board shall include its assessment of the ex-
tent to which compliance with the requirements 
imposed under this subchapter is being achieved. 

(Pub. L. 90–321, title I, § 114, May 29, 1968, 82 Stat. 
151; Pub. L. 96–221, title VI, § 610(a), Mar. 31, 1980, 
94 Stat. 174; Pub. L. 97–375, title II, § 209(b), Dec. 
21, 1982, 96 Stat. 1825.) 

AMENDMENTS 

1982—Pub. L. 97–375 struck out requirement that the 

Attorney General make a report on the same terms as 

the Board. 

1980—Pub. L. 96–221 substituted ‘‘Each year’’ for ‘‘Not 

later than January 3 of each year after 1969,’’. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 12 section 247. 

§ 1614. Repealed. Pub. L. 96–221, title VI, § 616(b), 
Mar. 31, 1980, 94 Stat. 182 

Section, Pub. L. 90–321, title I, § 115, as added Pub. L. 

93–495, title IV, § 413(a), Oct. 28, 1974, 88 Stat. 1520, relat-

ed to liability of assignees. See section 1641 of this 

title. 

EFFECTIVE DATE OF REPEAL 

Repeal effective on expiration of two years and six 

months after Mar. 31, 1980, with all regulations, forms, 

and clauses required to be prescribed to be promulgated 

at least one year prior to such effective date, and al-

lowing any creditor to comply with any amendments, 

in accordance with the regulations, forms, and clauses 

prescribed by the Board prior to such effective date, see 

section 625 of Pub. L. 96–221, set out as an Effective 

Date of 1980 Amendment note under section 1602 of this 

title. 
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§ 1615. Prohibition on use of ‘‘Rule of 78’s’’ in con-
nection with mortgage refinancings and 
other consumer loans 

(a) Prompt refund of unearned interest required 

(1) In general 

If a consumer prepays in full the financed 
amount under any consumer credit trans-
action, the creditor shall promptly refund any 
unearned portion of the interest charge to the 
consumer. 

(2) Exception for refund of de minimus amount 

No refund shall be required under paragraph 
(1) with respect to the prepayment of any con-
sumer credit transaction if the total amount 
of the refund would be less than $1. 

(3) Applicability to refinanced transactions 
and acceleration by the creditor 

This subsection shall apply with respect to 
any prepayment of a consumer credit trans-
action described in paragraph (1) without re-
gard to the manner or the reason for the pre-
payment, including— 

(A) any prepayment made in connection 
with the refinancing, consolidation, or re-
structuring of the transaction; and 

(B) any prepayment made as a result of the 
acceleration of the obligation to repay the 
amount due with respect to the transaction. 

(b) Use of ‘‘Rule of 78’s’’ prohibited 

For the purpose of calculating any refund of 
interest required under subsection (a) of this 
section for any precomputed consumer credit 
transaction of a term exceeding 61 months 
which is consummated after September 30, 1993, 
the creditor shall compute the refund based on 
a method which is at least as favorable to the 
consumer as the actuarial method. 

(c) Statement of prepayment amount 

(1) In general 

Before the end of the 5-day period beginning 
on the date an oral or written request is re-
ceived by a creditor from a consumer for the 
disclosure of the amount due on any pre-
computed consumer credit account, the credi-
tor or assignee shall provide the consumer 
with a statement of— 

(A) the amount necessary to prepay the ac-
count in full; and 

(B) if the amount disclosed pursuant to 
subparagraph (A) includes an amount which 
is required to be refunded under this section 
with respect to such prepayment, the 
amount of such refund. 

(2) Written statement required if request is in 
writing 

If the customer’s request is in writing, the 
statement under paragraph (1) shall be in writ-
ing. 

(3) 1 free annual statement 

A consumer shall be entitled to obtain 1 
statement under paragraph (1) each year with-
out charge. 

(4) Additional statements subject to reasonable 
fees 

Any creditor may impose a reasonable fee to 
cover the cost of providing any statement 

under paragraph (1) to any consumer in addi-
tion to the 1 free annual statement required 
under paragraph (3) if the amount of the 
charge for such additional statement is dis-
closed to the consumer before furnishing such 
statement. 

(d) Definitions 

For the purpose of this section— 

(1) Actuarial method 

The term ‘‘actuarial method’’ means the 
method of allocating payments made on a debt 
between the amount financed and the finance 
charge pursuant to which a payment is applied 
first to the accumulated finance charge and 
any remainder is subtracted from, or any defi-
ciency is added to, the unpaid balance of the 
amount financed. 

(2) Consumer, credit 

The terms ‘‘consumer’’ and ‘‘creditor’’ have 
the meanings given to such terms in section 
1602 of this title. 

(3) Creditor 

The term ‘‘creditor’’— 
(A) has the meaning given to such term in 

section 1602 of this title; and 
(B) includes any assignee of any creditor 

with respect to credit extended in connec-
tion with any consumer credit transaction 
and any subsequent assignee with respect to 
such credit. 

(Pub. L. 102–550, title IX, § 933, Oct. 28, 1992, 106 
Stat. 3891.) 

CODIFICATION 

Section was enacted as part of the Housing and Com-

munity Development Act of 1992, and not as part of the 

Consumer Credit Protection Act which comprises this 

chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1639 of this title. 

PART B—CREDIT TRANSACTIONS 

PART REFERRED TO IN OTHER SECTIONS 

This part is referred to in section 1610 of this title. 

§ 1631. Disclosure requirements 

(a) Duty of creditor or lessor respecting one or 
more than one obligor 

Subject to subsection (b) of this section, a 
creditor or lessor shall disclose to the person 
who is obligated on a consumer lease or a con-
sumer credit transaction the information re-
quired under this subchapter. In a transaction 
involving more than one obligor, a creditor or 
lessor, except in a transaction under section 1635 
of this title, need not disclose to more than one 
of such obligors if the obligor given disclosure is 
a primary obligor. 

(b) Creditor or lessor required to make disclo-
sure 

If a transaction involves one creditor as de-
fined in section 1602(f) of this title, or one lessor 
as defined in section 1667(3) of this title, such 
creditor or lessor shall make the disclosures. If 
a transaction involves more than one creditor or 
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lessor, only one creditor or lessor shall by re-
quired to make the disclosures. The Board shall 
by regulation specify which creditor or lessor 
shall make the disclosures. 

(c) Estimates as satisfying statutory require-
ments; basis of disclosure for per diem inter-
est 

The Board may provide by regulation that any 
portion of the information required to be dis-
closed by this subchapter may be given in the 
form of estimates where the provider of such in-
formation is not in a position to know exact in-
formation. In the case of any consumer credit 
transaction a portion of the interest on which is 
determined on a per diem basis and is to be col-
lected upon the consummation of such trans-
action, any disclosure with respect to such por-
tion of interest shall be deemed to be accurate 
for purposes of this subchapter if the disclosure 
is based on information actually known to the 
creditor at the time that the disclosure docu-
ments are being prepared for the consummation 
of the transaction. 

(d) Tolerances for numerical disclosures 

The Board shall determine whether tolerances 
for numerical disclosures other than the annual 
percentage rate are necessary to facilitate com-
pliance with this subchapter, and if it deter-
mines that such tolerances are necessary to fa-
cilitate compliance, it shall by regulation per-
mit disclosures within such tolerances. The 
Board shall exercise its authority to permit tol-
erances for numerical disclosures other than the 
annual percentage rate so that such tolerances 
are narrow enough to prevent such tolerances 
from resulting in misleading disclosures or dis-
closures that circumvent the purposes of this 
subchapter. 

(Pub. L. 90–321, title I, § 121, May 29, 1968, 82 Stat. 
152; Pub. L. 93–495, title III, § 307(c), (d), title IV, 
§ 409, Oct. 28, 1974, 88 Stat. 1516, 1519; Pub. L. 
94–205, § 11, Jan. 2, 1976, 89 Stat. 1159; Pub. L. 
96–221, title VI, § 611, Mar. 31, 1980, 94 Stat. 174; 
Pub. L. 104–29, § 3(b), Sept. 30, 1995, 109 Stat. 273.) 

AMENDMENTS 

1995—Subsec. (c). Pub. L. 104–29 inserted at end ‘‘In 

the case of any consumer credit transaction a portion 

of the interest on which is determined on a per diem 

basis and is to be collected upon the consummation of 

such transaction, any disclosure with respect to such 

portion of interest shall be deemed to be accurate for 

purposes of this subchapter if the disclosure is based on 

information actually known to the creditor at the time 

that the disclosure documents are being prepared for 

the consummation of the transaction.’’ 
1980—Subsec. (a). Pub. L. 96–221 substituted provi-

sions respecting to which obligor duty of creditor or 

lessor, where one or more than one obligor is involved, 

is owed, for provisions setting forth clear and conspic-

uous disclosure requirements for creditors to persons 

extended consumer credit. 
Subsec. (b). Pub. L. 96–221 substituted provisions re-

lating to disclosure requirements of creditor or lessor, 

for provisions relating to statement of information 

where more than one obligor is involved. 
Subsecs. (c), (d). Pub. L. 96–221 added subsecs. (c) and 

(d). 
1976—Subsec. (c). Pub. L. 94–205 struck out subsec. (c) 

which related to disclosure including a full statement 

of closing costs incurred and permitted estimates of 

such information where the lender was not in a posi-

tion to know exact information. 

1974—Subsec. (a). Pub. L. 93–495, § 307(c), inserted ref-

erence to part D of this subchapter and struck out ‘‘and 

upon whom a finance charge is or may be imposed’’ 

after ‘‘extended’’. 

Subsec. (b). Pub. L. 93–495, § 307(d), inserted reference 

to part D of this subchapter. 

Subsec. (c). Pub. L. 93–495, § 409, added subsec (c). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–205 effective Jan. 2, 1976, 

see section 12 of Pub. L. 94–205, set out as a note under 

section 2602 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1974 AMENDMENT 

For effective date of amendment by section 307(c), (d) 

of Pub. L. 93–495, see section 308 of Pub. L. 93–495, set 

out as an Effective Date note under section 1666 of this 

title. 

For effective date of amendment by section 409 of 

Pub. L. 93–495, see section 416 of Pub. L. 93–495, set out 

as an Effective Date note under section 1665a of this 

title. 

EFFECTIVE DATE 

Section 504(b) of Pub. L. 90–321 provided in part that 

chapter 2 of title I, which enacted sections 1631 to 1641 

of this title, is effective July 1, 1969. 

REAL ESTATE SETTLEMENT PROCEDURES 

Provisions of Real Estate Settlement Procedures Act 

of 1974, as superseding provisions of subsec. (c) of this 

section insofar as applying to federally related mort-

gage loans, see section 2605 of Title 12, Banks and 

Banking. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1638 of this title. 

§ 1632. Form of disclosure; additional informa-
tion 

(a) Information clearly and conspicuously dis-
closed; ‘‘annual percentage rate’’ and ‘‘fi-
nance charge’’; order of disclosures and use 
of different terminology 

Information required by this subchapter shall 
be disclosed clearly and conspicuously, in ac-
cordance with regulations of the Board. The 
terms ‘‘annual percentage rate’’ and ‘‘finance 
charge’’ shall be disclosed more conspicuously 
than other terms, data, or information provided 
in connection with a transaction, except infor-
mation relating to the identify of the creditor. 
Except as provided in subsection (c) of this sec-
tion, regulations of the Board need not require 
that disclosures pursuant to this subchapter be 
made in the order set forth in this subchapter 
and, except as otherwise provided, may permit 
the use of terminology different from that em-
ployed in this subchapter if it conveys substan-
tially the same meaning. 

(b) Optional information by creditor or lessor 

Any creditor or lessor may supply additional 
information or explanation with any disclosures 
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required under parts D and E of this subchapter 
and, except as provided in sections 1637a(b)(3) 
and 1638(b)(1) of this title, under this part. 

(c) Tabular format required for certain disclo-
sures under section 1637(c) 

(1) In general 

The information described in paragraphs 
(1)(A), (3)(B)(i)(I), (4)(A), and (4)(C)(i)(I) of sec-
tion 1637(c) of this title shall be— 

(A) disclosed in the form and manner 
which the Board shall prescribe by regula-
tions; and 

(B) placed in a conspicuous and prominent 
location on or with any written application, 
solicitation, or other document or paper 
with respect to which such disclosure is re-
quired. 

(2) Tabular format 

(A) Form of table to be prescribed 

In the regulations prescribed under para-
graph (1)(A) of this subsection, the Board 
shall require that the disclosure of such in-
formation shall, to the extent the Board de-
termines to be practicable and appropriate, 
be in the form of a table which— 

(i) contains clear and concise headings 
for each item of such information; and 

(ii) provides a clear and concise form for 
stating each item of information required 
to be disclosed under each such heading. 

(B) Board discretion in prescribing order 
and wording of table 

In prescribing the form of the table under 
subparagraph (A), the Board may— 

(i) list the items required to be included 
in the table in a different order than the 
order in which such items are set forth in 
paragraph (1)(A) or (4)(A) of section 1637(c) 
of this title; and 

(ii) subject to subparagraph (C), employ 
terminology which is different than the 
terminology which is employed in section 
1637(c) of this title if such terminology 
conveys substantially the same meaning. 

(C) Grace period 

Either the heading or the statement under 
the heading which relates to the time period 
referred to in section 1637(c)(1)(A)(iii) of this 
title shall contain the term ‘‘grace period’’. 

(Pub. L. 90–321, title I, § 122, May 29, 1968, 82 Stat. 
152; Pub. L. 93–495, title III, § 307(e), (f), Oct. 28, 
1974, 88 Stat. 1516, 1517; Pub. L. 96–221, title VI, 
§ 611, Mar. 31, 1980, 94 Stat. 175; Pub. L. 100–583, 
§ 2(b), Nov. 3, 1988, 102 Stat. 2966; Pub. L. 100–709, 
§ 2(d), Nov. 23, 1988, 102 Stat. 4731.) 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–583, § 2(b)(1), substituted 

‘‘Except as provided in subsection (c) of this section, 

regulations’’ for ‘‘Regulations’’. 

Subsec. (b). Pub. L. 100–709 substituted ‘‘sections 

1637a(b)(3) and 1638(b)(1)’’ for ‘‘section 1638(b)(1)’’. 

Subsec. (c). Pub. L. 100–583, § 2(b)(2), added subsec. (c). 

1980—Subsec. (a). Pub. L. 96–221 substituted provi-

sions setting forth form of disclosure to meet require-

ments of this subchapter, for provisions setting forth 

form of disclosure authorized under this part or part D 

of this subchapter. 

Subsec. (b). Pub. L. 96–221 substituted provisions set-

ting forth disclosure requirements for additional infor-

mation by creditors or lessors, for provisions setting 

forth disclosure requirements for additional informa-

tion by creditors. 

1974—Subsecs. (a), (b). Pub. L. 93–495 inserted ref-

erences to part D of this subchapter. 

EFFECTIVE DATE OF 1988 AMENDMENT 

For effective date of amendments by Pub. L. 100–709, 

see Regulations; Effective Date note below. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

For effective date of amendment by Pub. L. 93–495, 

see section 308 of Pub. L. 93–495, set out as an Effective 

Date note under section 1666 of this title. 

REGULATIONS; EFFECTIVE DATE 

For provisions relating to promulgation of regula-

tions to implement amendment by Pub. L. 100–709, and 

effective date of such amendment in connection with 

those regulations, see section 7 of Pub. L. 100–709, set 

out as a note under section 1637a of this title. 

For provisions relating to promulgation of regula-

tions to implement amendment by Pub. L. 100–583, and 

effective date of such amendment in connection with 

those regulations, see section 7 of Pub. L. 100–583, set 

out as a note under section 1637 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1610, 1637 of this 

title. 

§ 1633. Exemption for State-regulated trans-
actions 

The Board shall by regulation exempt from 
the requirements of this part any class of credit 
transactions within any State if it determines 
that under the law of that State that class of 
transactions is subject to requirements substan-
tially similar to those imposed under this part, 
and that there is adequate provision for enforce-
ment. 

(Pub. L. 90–321, title I, § 123, May 29, 1968, 82 Stat. 
152.) 

§ 1634. Effect of subsequent occurrence 

If information disclosed in accordance with 
this part is subsequently rendered inaccurate as 
the result of any act, occurrence, or agreement 
subsequent to the delivery of the required dis-
closures, the inaccuracy resulting therefrom 
does not constitute a violation of this part. 

(Pub. L. 90–321, title I, § 124, May 29, 1968, 82 Stat. 
152.) 

§ 1635. Right of rescission as to certain trans-
actions 

(a) Disclosure of obligor’s right to rescind 

Except as otherwise provided in this section, 
in the case of any consumer credit transaction 
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(including opening or increasing the credit limit 
for an open end credit plan) in which a security 
interest, including any such interest arising by 
operation of law, is or will be retained or ac-
quired in any property which is used as the prin-
cipal dwelling of the person to whom credit is 
extended, the obligor shall have the right to re-
scind the transaction until midnight of the third 
business day following the consummation of the 
transaction or the delivery of the information 
and rescission forms required under this section 
together with a statement containing the mate-
rial disclosures required under this subchapter, 
whichever is later, by notifying the creditor, in 
accordance with regulations of the Board, of his 
intention to do so. The creditor shall clearly and 
conspicuously disclose, in accordance with regu-
lations of the Board, to any obligor in a trans-
action subject to this section the rights of the 
obligor under this section. The creditor shall 
also provide, in accordance with regulations of 
the Board, appropriate forms for the obligor to 
exercise his right to rescind any transaction 
subject to this section. 

(b) Return of money or property following rescis-
sion 

When an obligor exercises his right to rescind 
under subsection (a) of this section, he is not 
liable for any finance or other charge, and any 
security interest given by the obligor, including 
any such interest arising by operation of law, 
becomes void upon such a rescission. Within 20 
days after receipt of a notice of rescission, the 
creditor shall return to the boligor any money 
or property given as earnest money, downpay-
ment, or otherwise, and shall take any action 
necessary or appropriate to reflect the termi-
nation of any security interest created under 
the transaction. If the creditor has delivered 
any property to the obligor, the obligor may re-
tain possession of it. Upon the performance of 
the creditor’s obligations under this section, the 
obligor shall tender the property to the creditor, 
except that if return of the property in kind 
would be impracticable or inequitable, the obli-
gor shall tender its reasonable value. Tender 
shall be made at the location of the property or 
at the residence of the obligor, at the option of 
the obligor. If the creditor does not take posses-
sion of the property within 20 days after tender 
by the obligor, ownership of the property vests 
in the obligor without obligation on his part to 
pay for it. The procedures prescribed by this 
subsection shall apply except when otherwise or-
dered by a court. 

(c) Rebuttable presumption of delivery of re-
quired disclosures 

Notwithstanding any rule of evidence, written 
acknowledgment of receipt of any disclosures re-
quired under this subchapter by a person to 
whom information, forms, and a statement is re-
quired to be given pursuant to this section does 
no more than create a rebuttable presumption of 
delivery thereof. 

(d) Modification and waiver of rights 

The Board may, if it finds that such action is 
necessary in order to permit homeowners to 
meet bona fide personal financial emergencies, 
prescribe regulations authorizing the modifica-

tion or waiver of any rights created under this 
section to the extent and under the circum-
stances set forth in those regulations. 

(e) Exempted transactions; reapplication of pro-
visions 

This section does not apply to— 
(1) a residential mortgage transaction as de-

fined in section 1602(w) of this title; 
(2) a transaction which constitutes a refi-

nancing or consolidation (with no new ad-
vances) of the principal balance then due and 
any accrued and unpaid finance charges of an 
existing extension of credit by the same credi-
tor secured by an interest in the same prop-
erty; 

(3) a transaction in which an agency of a 
State is the creditor; or 

(4) advances under a preexisting open end 
credit plan if a security interest has already 
been retained or acquired and such advances 
are in accordance with a previously estab-
lished credit limit for such plan. 

(f) Time limit for exercise of right 

An obligor’s right of rescission shall expire 
three years after the date of consummation of 
the transaction or upon the sale of the property, 
whichever occurs first, notwithstanding the fact 
that the information and forms required under 
this section or any other disclosures required 
under this part have not been delivered to the 
obligor, except that if (1) any agency empowered 
to enforce the provisions of this subchapter in-
stitutes a proceeding to enforce the provisions 
of this section within three years after the date 
of consummation of the transaction, (2) such 
agency finds a violation of this section, and (3) 
the obligor’s right to rescind is based in whole 
or in part on any matter involved in such pro-
ceeding, then the obligor’s right of rescission 
shall expire three years after the date of con-
summation of the transaction or upon the ear-
lier sale of the property, or upon the expiration 
of one year following the conclusion of the pro-
ceeding, or any judicial review or period for ju-
dicial review thereof, whichever is later. 

(g) Additional relief 

In any action in which it is determined that a 
creditor has violated this section, in addition to 
rescission the court may award relief under sec-
tion 1640 of this title for violations of this sub-
chapter not relating to the right to rescind. 

(h) Limitation on rescission 

An obligor shall have no rescission rights aris-
ing solely from the form of written notice used 
by the creditor to inform the obligor of the 
rights of the obligor under this section, if the 
creditor provided the obligor the appropriate 
form of written notice published and adopted by 
the Board, or a comparable written notice of the 
rights of the obligor, that was properly com-
pleted by the creditor, and otherwise complied 
with all other requirements of this section re-
garding notice. 

(i) Rescission rights in foreclosure 

(1) In general 

Notwithstanding section 1649 of this title, 
and subject to the time period provided in sub-
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section (f) of this section, in addition to any 
other right of rescission available under this 
section for a transaction, after the initiation 
of any judicial or nonjudicial foreclosure proc-
ess on the primary dwelling of an obligor se-
curing an extension of credit, the obligor shall 
have a right to rescind the transaction equiva-
lent to other rescission rights provided by this 
section, if— 

(A) a mortgage broker fee is not included 
in the finance charge in accordance with the 
laws and regulations in effect at the time 
the consumer credit transaction was con-
summated; or 

(B) the form of notice of rescission for the 
transaction is not the appropriate form of 
written notice published and adopted by the 
Board or a comparable written notice, and 
otherwise complied with all the require-
ments of this section regarding notice. 

(2) Tolerance for disclosures 

Notwithstanding section 1605(f) of this title, 
and subject to the time period provided in sub-
section (f) of this section, for the purposes of 
exercising any rescission rights after the initi-
ation of any judicial or nonjudicial foreclosure 
process on the principal dwelling of the obli-
gor securing an extension of credit, the disclo-
sure of the finance charge and other disclo-
sures affected by any finance charge shall be 
treated as being accurate for purposes of this 
section if the amount disclosed as the finance 
charge does not vary from the actual finance 
charge by more than $35 or is greater than the 
amount required to be disclosed under this 
subchapter. 

(3) Right of recoupment under State law 

Nothing in this subsection affects a consum-
er’s right of rescission in recoupment under 
State law. 

(4) Applicability 

This subsection shall apply to all consumer 
credit transactions in existence or con-
summated on or after September 30, 1995. 

(Pub. L. 90–321, title I, § 125, May 29, 1968, 82 Stat. 
153; Pub. L. 93–495, title IV, §§ 404, 405, 412, Oct. 
28, 1974, 88 Stat. 1517, 1519; Pub. L. 96–221, title 
VI, § 612(a)(1), (3)–(6), Mar. 31, 1980, 94 Stat. 175, 
176; Pub. L. 98–479, title II, § 205, Oct. 17, 1984, 98 
Stat. 2234; Pub. L. 104–29, §§ 5, 8, Sept. 30, 1995, 109 
Stat. 274, 275.) 

AMENDMENTS 

1995—Subsec. (h). Pub. L. 104–29, § 5, added subsec. (h). 

Subsec. (i). Pub. L. 104–29, § 8, added subsec. (i). 

1984—Subsec. (e). Pub. L. 98–479 redesignated par. (1) 

as subsec. (e), redesignated subpars. (A), (B), (C), and 

(D) of par. (1) as pars. (1), (2), (3), and (4), respectively, 

and struck out par. (2) which read as follows: ‘‘The pro-

visions of paragraph (1)(D) shall cease to be effective 3 

years after the effective date of the Truth in Lending 

Simplification Reform Act.’’ 

1980—Subsec. (a). Pub. L. 96–221, § 612(a)(1), sub-

stituted provisions relating to the right of rescission 

until midnight of the third business day following the 

consummation of the transaction or the delivery of the 

information and rescission forms required together 

with the statement containing the material disclosures 

required under this subchapter, whichever is later, for 

provisions relating to right of rescission until midnight 

of the third business day following the consummation 

of the transaction or the delivery of the required dis-

closures and all other material disclosures required 

under this part, whichever is later. 

Subsec. (b). Pub. L. 96–221, § 612(a)(3), (4), inserted pro-

visions setting forth applicability of procedures pre-

scribed by this subsection, and substituted ‘‘20’’ for 

‘‘ten’’ in two places. 

Subsec. (c). Pub. L. 96–221, § 612(a)(5), inserted ‘‘infor-

mation, forms, and’’ after ‘‘whom’’. 

Subsec. (e). Pub. L. 96–221, § 612(a)(6), substituted pro-

visions relating to nonapplicability to residential 

mortgage transactions, refinancing or consolidation 

transactions, etc., for provisions relating to nonappli-

cability to creation or retention of first liens. 

Subsec. (f). Pub. L. 96–221, § 612(a)(6), substituted pro-

visions setting forth duration of right of rescission 

where the required information and forms or other dis-

closures required under this part have not been deliv-

ered to the obligor, and exceptions to such term, for 

provisions setting forth duration of right of rescission 

where the required disclosures or any other material 

disclosures required under this part have not been de-

livered to the obligor. 

Subsec. (g). Pub. L. 96–221, § 612(a)(6), added subsec. 

(g). 

1974—Subsecs. (a), (b). Pub. L. 93–495, § 404, inserted 

provisions relating to security interest arising by oper-

ation of law. 

Subsec. (e). Pub. L. 93–495, § 412, inserted exemption 

for consumer credit transactions where a State agency 

is the creditor. 

Subsec. (f). Pub. L. 93–495, § 405, added subsec. (f). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by Pub. L. 93–495 effective Oct. 28, 1974, 

see section 416 of Pub. L. 93–495, set out as an Effective 

Date note under section 1665a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1605, 1610, 1631, 

1639, 1640, 1641, 1649 of this title. 

§ 1636. Repealed. Pub. L. 96–221, title VI, 
§ 614(e)(1), Mar. 31, 1980, 94 Stat. 180 

Section, Pub. L. 90–321, title I, § 126, May 29, 1968, 82 

Stat. 153, related to contents of periodic statements. 

EFFECTIVE DATE OF REPEAL 

Repeal effective on expiration of two years and six 

months after Mar. 31, 1980, with all regulations, forms, 

and clauses required to be prescribed to be promulgated 

at least one year prior to such effective date, and al-

lowing any creditor to comply with any amendments, 

in accordance with the regulations, forms, and clauses 

prescribed by the Board prior to such effective date, see 

section 625 of Pub. L. 96–221, set out as an Effective 

Date of 1980 Amendment note under section 1602 of this 

title. 

§ 1637. Open end consumer credit plans 

(a) Required disclosures by creditor 

Before opening any account under an open end 
consumer credit plan, the creditor shall disclose 
to the person to whom credit is to be extended 
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each of the following items, to the extent appli-
cable: 

(1) The conditions under which a finance 
charge may be imposed, including the time pe-
riod (if any) within which any credit extended 
may be repaid without incurring a finance 
charge, except that the creditor may, at his 
election and without disclosure, impose no 
such finance charge if payment is received 
after the termination of such time period. If 
no such time period is provided, the creditor 
shall disclose such fact. 

(2) The method of determining the balance 
upon which a finance charge will be imposed. 

(3) The method of determining the amount 
of the finance charge, including any minimum 
or fixed amount imposed as a finance charge. 

(4) Where one or more periodic rates may be 
used to compute the finance charge, each such 
rate, the range of balances to which it is appli-
cable, and the corresponding nominal annual 
percentage rate determined by multiplying 
the periodic rate by the number of periods in 
a year. 

(5) Identification of other charges which 
may be imposed as part of the plan, and their 
method of computation, in accordance with 
regulations of the Board. 

(6) In cases where the credit is or will be se-
cured, a statement that a security interest has 
been or will be taken in (A) the property pur-
chased as part of the credit transaction, or (B) 
property not purchased as part of the credit 
transaction identified by item or type. 

(7) A statement, in a form prescribed by reg-
ulations of the Board of the protection pro-
vided by sections 1666 and 1666i of this title to 
an obligor and the creditor’s responsibilities 
under sections 1666a and 1666i of this title. 
With respect to one billing cycle per calendar 
year, at intervals of not less than six months 
or more than eighteen months, the creditor 
shall transmit such statement to each obligor 
to whom the creditor is required to transmit a 
statement pursuant to subsection (b) of this 
section for such billing cycle. 

(8) In the case of any account under an open 
end consumer credit plan which provides for 
any extension of credit which is secured by the 
consumer’s principal dwelling, any informa-
tion which— 

(A) is required to be disclosed under sec-
tion 1637a(a) of this title; and 

(B) the Board determines is not described 
in any other paragraph of this subsection. 

(b) Statement required with each billing cycle 

The creditor of any account under an open end 
consumer credit plan shall transmit to the obli-
gor, for each billing cycle at the end of which 
there is an outstanding balance in that account 
or with respect to which a finance charge is im-
posed, a statement setting forth each of the fol-
lowing items to the extent applicable: 

(1) The outstanding balance in the account 
at the beginning of the statement period. 

(2) The amount and date of each extension of 
credit during the period, and a brief identifica-
tion, on or accompanying the statement of 
each extension of credit in a form prescribed 
by the Board sufficient to enable the obligor 

either to identify the transaction or to relate 
it to copies of sales vouchers or similar instru-
ments previously furnished, except that a 
creditor’s failure to disclose such information 
in accordance with this paragraph shall not be 
deemed a failure to comply with this part or 
this subchapter if (A) the creditor maintains 
procedures reasonably adapted to procure and 
provide such information, and (B) the creditor 
responds to and treats any inquiry for clari-
fication or documentation as a billing error 
and an erroneously billed amount under sec-
tion 1666 of this title. In lieu of complying 
with the requirements of the previous sen-
tence, in the case of any transaction in which 
the creditor and seller are the same person, as 
defined by the Board, and such person’s open 
end credit plan has fewer than 15,000 accounts, 
the creditor may elect to provide only the 
amount and date of each extension of credit 
during the period and the seller’s name and lo-
cation where the transaction took place if (A) 
a brief identification of the transaction has 
been previously furnished, and (B) the creditor 
responds to and treats any inquiry for clari-
fication or documentation as a billing error 
and an erroneously billed amount under sec-
tion 1666 of this title. 

(3) The total amount credited to the account 
during the period. 

(4) The amount of any finance charge added 
to the account during the period, itemized to 
show the amounts, if any, due to the applica-
tion of percentage rates and the amount, if 
any, imposed as a minimum or fixed charge. 

(5) Where one or more periodic rates may be 
used to compute the finance charge, each such 
rate, the range of balances to which it is appli-
cable, and, unless the annual percentage rate 
(determined under section 1606(a)(2) of this 
title) is required to be disclosed pursuant to 
paragraph (6), the corresponding nominal an-
nual percentage rate determined by multiply-
ing the periodic rate by the number of periods 
in a year. 

(6) Where the total finance charge exceeds 50 
cents for a monthly or longer billing cycle, or 
the pro rata part of 50 cents for a billing cycle 
shorter than monthly, the total finance charge 
expressed as an annual percentage rate (deter-
mined under section 1606(a)(2) of this title), ex-
cept that if the finance charge is the sum of 
two or more products of a rate times a portion 
of the balance, the creditor may, in lieu of dis-
closing a single rate for the total charge, dis-
close each such rate expressed as an annual 
percentage rate, and the part of the balance to 
which it is applicable. 

(7) The balance on which the finance charge 
was computed and a statement of how the bal-
ance was determined. If the balance is deter-
mined without first deducting all credits dur-
ing the period, that fact and the amount of 
such payments shall also be disclosed. 

(8) The outstanding balance in the account 
at the end of the period. 

(9) The date by which or the period (if any) 
within which, payment must be made to avoid 
additional finance charges, except that the 
creditor may, at his election and without dis-
closure, impose no such additional finance 
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charge if payment is received after such date 
or the termination of such period. 

(10) The address to be used by the creditor 
for the purpose of receiving billing inquiries 
from the obligor. 

(c) Disclosure in credit and charge card applica-
tions and solicitations 

(1) Direct mail applications and solicitations 

(A) Information in tabular format 

Any application to open a credit card ac-
count for any person under an open end con-
sumer credit plan, or a solicitation to open 
such an account without requiring an appli-
cation, that is mailed to consumers shall 
disclose the following information, subject 
to subsection (e) of this section and section 
1632(c) of this title: 

(i) Annual percentage rates 

(I) Each annual percentage rate applica-
ble to extensions of credit under such cred-
it plan. 

(II) Where an extension of credit is sub-
ject to a variable rate, the fact that the 
rate is variable, the annual percentage 
rate in effect at the time of the mailing, 
and how the rate is determined. 

(III) Where more than one rate applies, 
the range of balances to which each rate 
applies. 

(ii) Annual and other fees 

(I) Any annual fee, other periodic fee, or 
membership fee imposed for the issuance 
or availability of a credit card, including 
any account maintenance fee or other 
charge imposed based on activity or inac-
tivity for the account during the billing 
cycle. 

(II) Any minimum finance charge im-
posed for each period during which any ex-
tension of credit which is subject to a fi-
nance charge is outstanding. 

(III) Any transaction charge imposed in 
connection with use of the card to pur-
chase goods or services. 

(iii) Grace period 

(I) The date by which or the period with-
in which any credit extended under such 
credit plan for purchases of goods or serv-
ices must be repaid to avoid incurring a fi-
nance charge, and, if no such period is of-
fered, such fact shall be clearly stated. 

(II) If the length of such ‘‘grace period’’ 
varies, the card issuer may disclose the 
range of days in the grace period, the min-
imum number of days in the grace period, 
or the average number of days in the grace 
period, if the disclosure is identified as 
such. 

(iv) Balance calculation method 

(I) The name of the balance calculation 
method used in determining the balance 
on which the finance charge is computed if 
the method used has been defined by the 
Board, or a detailed explanation of the bal-
ance calculation method used if the meth-
od has not been so defined. 

(II) In prescribing regulations to carry 
out this clause, the Board shall define and 

name not more than the 5 balance calcula-
tion methods determined by the Board to 
be the most commonly used methods. 

(B) Other information 

In addition to the information required to 
be disclosed under subparagraph (A), each 
application or solicitation to which such 
subparagraph applies shall disclose clearly 
and conspicuously the following informa-
tion, subject to subsections (e) and (f) of this 
section: 

(i) Cash advance fee 

Any fee imposed for an extension of cred-
it in the form of cash. 

(ii) Late fee 

Any fee imposed for a late payment. 

(iii) Over-the-limit fee 

Any fee imposed in connection with an 
extension of credit in excess of the amount 
of credit authorized to be extended with 
respect to such account. 

(2) Telephone solicitations 

(A) In general 

In any telephone solicitation to open a 
credit card account for any person under an 
open end consumer credit plan, the person 
making the solicitation shall orally disclose 
the information described in paragraph 
(1)(A). 

(B) Exception 

Subparagraph (A) shall not apply to any 
telephone solicitation if— 

(i) the credit card issuer— 
(I) does not impose any fee described in 

paragraph (1)(A)(ii)(I); or 
(II) does not impose any fee in connec-

tion with telephone solicitations unless 
the consumer signifies acceptance by 
using the card; 

(ii) the card issuer discloses clearly and 
conspicuously in writing the information 
described in paragraph (1) within 30 days 
after the consumer requests the card, but 
in no event later than the date of delivery 
of the card; and 

(iii) the card issuer discloses clearly and 
conspicuously that the consumer is not ob-
ligated to accept the card or account and 
the consumer will not be obligated to pay 
any of the fees or charges disclosed unless 
the consumer elects to accept the card or 
account by using the card. 

(3) Applications and solicitations by other 
means 

(A) In general 

Any application to open a credit card ac-
count for any person under an open end con-
sumer credit plan, and any solicitation to 
open such an account without requiring an 
application, that is made available to the 
public or contained in catalogs, magazines, 
or other publications shall meet the disclo-
sure requirements of subparagraph (B), (C), 
or (D). 

(B) Specific information 

An application or solicitation described in 
subparagraph (A) meets the requirement of 
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1 So in original. Probably should be ‘‘conspicuously’’. 

this subparagraph if such application or so-
licitation contains— 

(i) the information— 
(I) described in paragraph (1)(A) in the 

form required under section 1632(c) of 
this title, subject to subsection (e) of 
this section, and 

(II) described in paragraph (1)(B) in a 
clear and conspicuous form, subject to 
subsections (e) and (f) of this section; 

(ii) a statement, in a conspicuous and 
prominent location on the application or 
solicitation, that— 

(I) the information is accurate as of 
the date the application or solicitation 
was printed; 

(II) the information contained in the 
application or solicitation is subject to 
change after such date; and 

(III) the applicant should contact the 
creditor for information on any change 
in the information contained in the ap-
plication or solicitation since it was 
printed; 

(iii) a clear and conspicuous disclosure of 
the date the application or solicitation 
was printed; and 

(iv) a disclosure, in a conspicuous and 
prominent location on the application or 
solicitation, of a toll free telephone num-
ber or a mailing address at which the ap-
plicant may contact the creditor to obtain 
any change in the information provided in 
the application or solicitation since it was 
printed. 

(C) General information without any specific 
term 

An application or solicitation described in 
subparagraph (A) meets the requirement of 
this subparagraph if such application or so-
licitation— 

(i) contains a statement, in a conspicu-
ous and prominent location on the applica-
tion or solicitation, that— 

(I) there are costs associated with the 
use of credit cards; and 

(II) the applicant may contact the 
creditor to request disclosure of specific 
information of such costs by calling a 
toll free telephone number or by writing 
to an address, specified in the applica-
tion; 

(ii) contains a disclosure, in a conspicu-
ous and prominent location on the applica-
tion or solicitation, of a toll free telephone 
number and a mailing address at which the 
applicant may contact the creditor to ob-
tain such information; and 

(iii) does not contain any of the items 
described in paragraph (1). 

(D) Applications or solicitations containing 
subsection (a) disclosures 

An application or solicitation meets the 
requirement of this subparagraph if it con-
tains, or is accompanied by— 

(i) the disclosures required by para-
graphs (1) through (6) of subsection (a) of 
this section; 

(ii) the disclosures required by subpara-
graphs (A) and (B) of paragraph (1) of this 
subsection included clearly and 
conspiciously 1 (except that the provisions 
of section 1632(c) of this title shall not 
apply); and 

(iii) a toll free telephone number or a 
mailing address at which the applicant 
may contact the creditor to obtain any 
change in the information provided. 

(E) Prompt response to information requests 

Upon receipt of a request for any of the in-
formation referred to in subparagraph (B), 
(C), or (D), the card issuer or the agent of 
such issuer shall promptly disclose all of the 
information described in paragraph (1). 

(4) Charge card applications and solicitations 

(A) In general 

Any application or solicitation to open a 
charge card account shall disclose clearly 
and conspicuously the following information 
in the form required by section 1632(c) of 
this title, subject to subsection (e) of this 
section: 

(i) Any annual fee, other periodic fee, or 
membership fee imposed for the issuance 
or availability of the charge card, includ-
ing any account maintenance fee or other 
charge imposed based on activity or inac-
tivity for the account during the billing 
cycle. 

(ii) Any transaction charge imposed in 
connection with use of the card to pur-
chase goods or services. 

(iii) A statement that charges incurred 
by use of the charge card are due and pay-
able upon receipt of a periodic statement 
rendered for such charge card account. 

(B) Other information 

In addition to the information required to 
be disclosed under subparagraph (A), each 
written application or solicitation to which 
such subparagraph applies shall disclose 
clearly and conspicuously the following in-
formation, subject to subsections (e) and (f) 
of this section: 

(i) Cash advance fee 

Any fee imposed for an extension of cred-
it in the form of cash. 

(ii) Late fee 

Any fee imposed for a late payment. 

(iii) Over-the-limit fee 

Any fee imposed in connection with an 
extension of credit in excess of the amount 
of credit authorized to be extended with 
respect to such account. 

(C) Applications and solicitations by other 
means 

Any application to open a charge card ac-
count, and any solicitation to open such an 
account without requiring an application, 
that is made available to the public or con-
tained in catalogs, magazines, or other pub-
lications shall contain— 
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(i) the information— 
(I) described in subparagraph (A) in the 

form required under section 1632(c) of 
this title, subject to subsection (e) of 
this section, and 

(II) described in subparagraph (B) in a 
clear and conspicuous form, subject to 
subsections (e) and (f) of this section; 

(ii) a statement, in a conspicuous and 
prominent location on the application or 
solicitation, that— 

(I) the information is accurate as of 
the date the application or solicitation 
was printed; 

(II) the information contained in the 
application or solicitation is subject to 
change after such date; and 

(III) the applicant should contact the 
creditor for information on any change 
in the information contained in the ap-
plication or solicitation since it was 
printed; 

(iii) a clear and conspicuous disclosure of 
the date the application or solicitation 
was printed; and 

(iv) a disclosure, in a conspicuous and 
prominent location on the application or 
solicitation, of a toll free telephone num-
ber or a mailing address at which the ap-
plicant may contact the creditor to obtain 
any change in the information provided in 
the application or solicitation since it was 
printed. 

(D) Issuers of charge cards which provide ac-
cess to open end consumer credit plans 

If a charge card permits the card holder to 
receive an extension of credit under an open 
end consumer credit plan, which is not 
maintained by the charge card issuer, the 
charge card issuer may provide the informa-
tion described in subparagraphs (A) and (B) 
in the form required by such subparagraphs 
in lieu of the information required to be pro-
vided under paragraph (1), (2), or (3) with re-
spect to any credit extended under such 
plan, if the charge card issuer discloses 
clearly and conspicuously to the consumer 
in the application or solicitation that— 

(i) the charge card issuer will make an 
independent decision as to whether to 
issue the card; 

(ii) the charge card may arrive before 
the decision is made with respect to an ex-
tension of credit under an open end con-
sumer credit plan; and 

(iii) approval by the charge card issuer 
does not constitute approval by the issuer 
of the extension of credit. 

The information required to be disclosed 
under paragraph (1) shall be provided to the 
charge card holder by the creditor which 
maintains such open end consumer credit 
plan before the first extension of credit 
under such plan. 

(E) Charge card defined 

For the purposes of this subsection, the 
term ‘‘charge card’’ means a card, plate, or 
other single credit device that may be used 

from time to time to obtain credit which is 
not subject to a finance charge. 

(5) Regulatory authority of the Board 

The Board may, by regulation, require the 
disclosure of information in addition to that 
otherwise required by this subsection or sub-
section (d) of this section, and modify any dis-
closure of information required by this sub-
section or subsection (d) of this section, in any 
application to open a credit card account for 
any person under an open end consumer credit 
plan or any application to open a charge card 
account for any person, or a solicitation to 
open any such account without requiring an 
application, if the Board determines that such 
action is necessary to carry out the purposes 
of, or prevent evasions of, any paragraph of 
this subsection. 

(d) Disclosure prior to renewal 

(1) In general 

Except as provided in paragraph (2), a card 
issuer that imposes any fee described in sub-
section (c)(1)(A)(ii)(I) or (c)(4)(A)(i) of this sec-
tion shall transmit to a consumer at least 30 
days prior to the scheduled renewal date of the 
consumer’s credit or charge card account a 
clear and conspicuous disclosure of— 

(A) the date by which, the month by 
which, or the billing period at the close of 
which, the account will expire if not re-
newed; 

(B) the information described in sub-
section (c)(1)(A) or (c)(4)(A) of this section 
that would apply if the account were re-
newed, subject to subsection (e) of this sec-
tion; and 

(C) the method by which the consumer 
may terminate continued credit availability 
under the account. 

(2) Special rule for certain disclosures 

(A) In general 

The disclosures required by this subsection 
may be provided— 

(i) prior to posting a fee described in sub-
section (c)(1)(A)(ii)(I) or (c)(4)(A)(i) of this 
section to the account, or 

(ii) with the periodic billing statement 
first disclosing that the fee has been post-
ed to the account. 

(B) Limitation on use of special rule 

Disclosures may be provided under sub-
paragraph (A) only if— 

(i) the consumer is given a 30-day period 
to avoid payment of the fee or to have the 
fee recredited to the account in any case 
where the consumer does not wish to con-
tinue the availability of the credit; and 

(ii) the consumer is permitted to use the 
card during such period without incurring 
an obligation to pay such fee. 

(3) Short-term renewals 

The Board may by regulation provide for 
fewer disclosures than are required by para-
graph (1) in the case of an account which is re-
newable for a period of less than 6 months. 
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(e) Other rules for disclosures under subsections 
(c) and (d) 

(1) Fees determined on the basis of a percent-
age 

If the amount of any fee required to be dis-
closed under subsection (c) or (d) of this sec-
tion is determined on the basis of a percentage 
of another amount, the percentage used in 
making such determination and the identifica-
tion of the amount against which such per-
centage is applied shall be disclosed in lieu of 
the amount of such fee. 

(2) Disclosure only of fees actually imposed 

If a credit or charge card issuer does not im-
pose any fee required to be disclosed under any 
provision of subsection (c) or (d) of this sec-
tion, such provision shall not apply with re-
spect to such issuer. 

(f) Disclosure of range of certain fees which vary 
by State allowed 

If the amount of any fee required to be dis-
closed by a credit or charge card issuer under 
paragraph (1)(B), (3)(B)(i)(II), (4)(B), or 
(4)(C)(i)(II) of subsection (c) of this section var-
ies from State to State, the card issuer may dis-
close the range of such fees for purposes of sub-
section (c) of this section in lieu of the amount 
for each applicable State, if such disclosure in-
cludes a statement that the amount of such fee 
varies from State to State. 

(g) Insurance in connection with certain open 
end credit card plans 

(1) Change in insurance carrier 

Whenever a card issuer that offers any guar-
antee or insurance for repayment of all or part 
of the outstanding balance of an open end 
credit card plan proposes to change the person 
providing that guarantee or insurance, the 
card issuer shall send each insured consumer 
written notice of the proposed change not less 
than 30 days prior to the change, including no-
tice of any increase in the rate or substantial 
decrease in coverage or service which will re-
sult from such change. Such notice may be in-
cluded on or with the monthly statement pro-
vided to the consumer prior to the month in 
which the proposed change would take effect. 

(2) Notice of new insurance coverage 

In any case in which a proposed change de-
scribed in paragraph (1) occurs, the insured 
consumer shall be given the name and address 
of the new guarantor or insurer and a copy of 
the policy or group certificate containing the 
basic terms and conditions, including the pre-
mium rate to be charged. 

(3) Right to discontinue guarantee or insur-
ance 

The notices required under paragraphs (1) 
and (2) shall each include a statement that the 
consumer has the option to discontinue the in-
surance or guarantee. 

(4) No preemption of State law 

No provision of this subsection shall be con-
strued as superseding any provision of State 
law which is applicable to the regulation of in-
surance. 

(5) Board definition of substantial decrease in 
coverage or service 

The Board shall define, in regulations, what 
constitutes a ‘‘substantial decrease in cov-
erage or service’’ for purposes of paragraph (1). 

(Pub. L. 90–321, title I, § 127, May 29, 1968, 82 Stat. 
153; Pub. L. 93–495, title III, §§ 304, 305, title IV, 
§§ 411, 415, Oct. 28, 1974, 88 Stat. 1511, 1519, 1521; 
Pub. L. 96–221, title VI, § 613(a)–(e), Mar. 31, 1980, 
94 Stat. 176, 177; Pub. L. 100–583, §§ 2(a), 6, Nov. 3, 
1988, 102 Stat. 2960, 2968; Pub. L. 100–709, § 2(b), 
Nov. 23, 1988, 102 Stat. 4729.) 

AMENDMENTS 

1988—Subsec. (a)(8). Pub. L. 100–709 added par. (8). 
Subsecs. (c) to (f). Pub. L. 100–583, § 2(a), added sub-

secs. (c) to (f). 
Subsec. (g). Pub. L. 100–583, § 6, added subsec. (g). 
1980—Subsec. (a)(1). Pub. L. 96–221, § 613(a)(1), inserted 

provisions requiring the creditor to disclose that no 
time period is provided. 

Subsec. (a)(5). Pub. L. 96–221, § 613(a)(2), (3), redesig-
nated par. (6) as (5) and inserted provisions relating to 
identification of other charges, and regulations by the 
Board. Former par. (5), relating to elective rights of the 
creditor, was struck out. 

Subsec. (a)(6). Pub. L. 96–221, § 613(a)(2), (3), redesig-
nated par. (7) as (6) and revised nomenclature and ex-
panded statement requirements. Former par. (6) redes-
ignated (5). 

Subsec. (a)(7), (8). Pub. L. 96–221, § 613(a)(2), (d), redes-
ignated par. (8) as (7) and substituted provisions relat-
ing to one billing cycle per calendar year, for provi-
sions relating to each of two billing cycles per year. 
Former par. (7) redesignated (6). 

Subsec. (b)(2). Pub. L. 96–221, § 613(b), inserted provi-
sions relating to failure of the creditor to disclose in-
formation in accordance with this paragraph, and made 
minor changes in phraseology. 

Subsec. (b)(7) to (11). Pub. L. 96–221, § 613(c), struck 
out par. (7) which related to elective rights of the credi-
tor, and redesignated pars. (8) to (11) as (7) to (10), re-
spectively. 

Subsec. (c). Pub. L. 96–221, § 613(e), struck out subsec. 
(c) which related to the time for making disclosures 
with respect to open end consumer credit plans having 
an outstanding balance of more than $1 at or after the 
close of the first full billing cycle. 

1974—Subsec. (a)(1). Pub. L. 93–495, § 415(1), inserted 
exception relating to nonimposition of a finance charge 
at the election of the creditor and without disclosure. 

Subsec. (a)(8). Pub. L. 93–495, § 304(a), added par. (8). 
Subsec. (b)(2). Pub. L. 93–495, § 411, substituted provi-

sions requiring a brief identification on or accompany-
ing the statement of credit extension sufficient to en-
able the obligor to identify the transaction or relate it 
to copies of sales vouchers or similar instruments pre-

viously furnished, for provisions requiring for pur-

chases a brief identification, unless previously fur-

nished, of the goods or services purchased. 
Subsec. (b)(10). Pub. L. 93–495, § 415(2), inserted excep-

tion relating to nonimposition of additional finance 

charge at the election of the creditor and without dis-

closure. 
Subsec. (b)(11). Pub. L. 93–495, § 305, added par. (11). 
Subsec. (c). Pub. L. 93–495, § 304(b), substituted provi-

sions relating to disclosure requirements in a notice 

mailed or delivered to the obligor not later than the 

time of mailing the next statement required by subsec. 

(b) of this section, for provisions relating to disclosure 

requirements in a notice mailed or delivered to the ob-

ligor not later than thirty days after July 1, 1969. 

EFFECTIVE DATE OF 1988 AMENDMENT 

For effective date of amendments by Pub. L. 100–709, 

see Regulations; Effective Date note below. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 
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regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

For effective date of amendment by sections 304 and 

305 of Pub. L. 93–495, see section 308 of Pub. L. 93–495, 

set out as an Effective Date note under section 1666 of 

this title. 
For effective date of amendment by section 411 of 

Pub. L. 93–495, see section 416 of Pub. L. 93–495, set out 

as an Effective Date note under section 1665a of this 

title. 
Amendment by section 415 of Pub. L. 93–495 effective 

Oct. 28, 1974, see section 416 of Pub. L. 93–495, set out as 

an Effective Date note under section 1665a of this title. 

REGULATIONS; EFFECTIVE DATE 

For provisions relating to promulgation of regula-

tions to implement amendment by Pub. L. 100–709, and 

effective date of such amendment in connection with 

those regulations, see section 7 of Pub. L. 100–709, set 

out as a note under section 1637a of this title. 
Section 7 of Pub. L. 100–583 provided that: ‘‘Any regu-

lation required to be prescribed by the Board under the 

amendments made by section 2 [amending this section 

and section 1632 of this title] shall— 
‘‘(1) take effect not later than the end of the 150-day 

period beginning on the date of the enactment of this 

Act [Nov. 3, 1988]; and 
‘‘(2) apply only with respect to applications, solici-

tations, and other material distributed after the end 

of the 150-day period beginning after the end of the 

period referred to in paragraph (1), except that— 
‘‘(A) in the case of applications and solicitations 

subject to paragraph (3) or (4)(C) of section 127(c) of 

the Truth in Lending Act [15 U.S.C. 1637(c)(3), 

(4)(C)] (as added by section 2), such period shall be 

240 days; and 
‘‘(B) any card issuer may, at its option, comply 

with the requirements of the amendments made by 

this Act [see Short Title of 1988 Amendment note 

under section 1601 of this title] prior to the applica-

ble effective date, in which case the amendments 

made by this Act shall be fully applicable to such 

card issuer.’’ 

REPORTS TO CONGRESS 

Section 8 of Pub. L. 100–583 provided that: ‘‘Not later 

than 1 year after the regulations prescribed under sec-

tion 7 of this Act [set out as a note above] become ef-

fective and annually thereafter, the Board of Governors 

of the Federal Reserve System shall transmit to the 

Congress a report containing an assessment by the 

Board of the profitability of credit card operations of 

depository institutions, including an analysis of any 

impact of the amendments made by this Act [see Short 

Title of 1988 Amendment note under section 1601 of this 

title] on such profitability.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1602, 1610, 1632, 

1640, 1643, 1646, 1666 of this title. 

§ 1637a. Disclosure requirements for open end 
consumer credit plans secured by consumer’s 
principal dwelling 

(a) Application disclosures 

In the case of any open end consumer credit 
plan which provides for any extension of credit 
which is secured by the consumer’s principal 
dwelling, the creditor shall make the following 
disclosures in accordance with subsection (b) of 
this section: 

(1) Fixed annual percentage rate 

Each annual percentage rate imposed in con-
nection with extensions of credit under the 
plan and a statement that such rate does not 
include costs other than interest. 

(2) Variable percentage rate 

In the case of a plan which provides for vari-
able rates of interest on credit extended under 
the plan— 

(A) a description of the manner in which 
such rate will be computed and a statement 
that such rate does not include costs other 
than interest; 

(B) a description of the manner in which 
any changes in the annual percentage rate 
will be made, including— 

(i) any negative amortization and inter-
est rate carryover; 

(ii) the timing of any such changes; 
(iii) any index or margin to which such 

changes in the rate are related; and 
(iv) a source of information about any 

such index; 

(C) if an initial annual percentage rate is 
offered which is not based on an index— 

(i) a statement of such rate and the pe-
riod of time such initial rate will be in ef-
fect; and 

(ii) a statement that such rate does not 
include costs other than interest; 

(D) a statement that the consumer should 
ask about the current index value and inter-
est rate; 

(E) a statement of the maximum amount 
by which the annual percentage rate may 
change in any 1-year period or a statement 
that no such limit exists; 

(F) a statement of the maximum annual 
percentage rate that may be imposed at any 
time under the plan; 

(G) subject to subsection (b)(3) of this sec-
tion, a table, based on a $10,000 extension of 
credit, showing how the annual percentage 
rate and the minimum periodic payment 
amount under each repayment option of the 
plan would have been affected during the 
preceding 15-year period by changes in any 
index used to compute such rate; 

(H) a statement of— 
(i) the maximum annual percentage rate 

which may be imposed under each repay-
ment option of the plan; 

(ii) the minimum amount of any periodic 
payment which may be required, based on 
a $10,000 outstanding balance, under each 
such option when such maximum annual 
percentage rate is in effect; and 

(iii) the earliest date by which such max-
imum annual interest rate may be im-
posed; and 

(I) a statement that interest rate informa-
tion will be provided on or with each peri-
odic statement. 

(3) Other fees imposed by the creditor 

An itemization of any fees imposed by the 
creditor in connection with the availability or 
use of credit under such plan, including annual 
fees, application fees, transaction fees, and 
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closing costs (including costs commonly de-
scribed as ‘‘points’’), and the time when such 
fees are payable. 

(4) Estimates of fees which may be imposed by 
third parties 

(A) Aggregate amount 

An estimate, based on the creditor’s expe-
rience with such plans and stated as a single 
amount or as a reasonable range, of the ag-
gregate amount of additional fees that may 
be imposed by third parties (such as govern-
mental authorities, appraisers, and attor-
neys) in connection with opening an account 
under the plan. 

(B) Statement of availability 

A statement that the consumer may ask 
the creditor for a good faith estimate by the 
creditor of the fees that may be imposed by 
third parties. 

(5) Statement of risk of loss of dwelling 

A statement that— 
(A) any extension of credit under the plan 

is secured by the consumer’s dwelling; and 
(B) in the event of any default, the con-

sumer risks the loss of the dwelling. 

(6) Conditions to which disclosed terms are 
subject 

(A) Period during which such terms are 
available 

A clear and conspicuous statement— 
(i) of the time by which an application 

must be submitted to obtain the terms dis-
closed; or 

(ii) if applicable, that the terms are sub-
ject to change. 

(B) Right of refusal if certain terms change 

A statement that— 
(i) the consumer may elect not to enter 

into an agreement to open an account 
under the plan if any term changes (other 
than a change contemplated by a variable 
feature of the plan) before any such agree-
ment is final; and 

(ii) if the consumer makes an election 
described in clause (i), the consumer is en-
titled to a refund of all fees paid in connec-
tion with the application. 

(C) Retention of information 

A statement that the consumer should 
make or otherwise retain a copy of informa-
tion disclosed under this subparagraph. 

(7) Rights of creditor with respect to exten-
sions of credit 

A statement that— 
(A) under certain conditions, the creditor 

may terminate any account under the plan 
and require immediate repayment of any 
outstanding balance, prohibit any additional 
extension of credit to the account, or reduce 
the credit limit applicable to the account; 
and 

(B) the consumer may receive, upon re-
quest, more specific information about the 
conditions under which the creditor may 
take any action described in subparagraph 
(A). 

(8) Repayment options and minimum periodic 
payments 

The repayment options under the plan, in-
cluding— 

(A) if applicable, any differences in repay-
ment options with regard to— 

(i) any period during which additional 
extensions of credit may be obtained; and 

(ii) any period during which repayment 
is required to be made and no additional 
extensions of credit may be obtained; 

(B) the length of any repayment period, in-
cluding any differences in the length of any 
repayment period with regard to the periods 
described in clauses (i) and (ii) of subpara-
graph (A); and 

(C) an explanation of how the amount of 
any minimum monthly or periodic payment 
will be determined under each such option, 
including any differences in the determina-
tion of any such amount with regard to the 
periods described in clauses (i) and (ii) of 
subparagraph (A). 

(9) Example of minimum payments and maxi-
mum repayment period 

An example, based on a $10,000 outstanding 
balance and the interest rate (other than a 
rate not based on the index under the plan) 
which is, or was recently, in effect under such 
plan, showing the minimum monthly or peri-
odic payment, and the time it would take to 
repay the entire $10,000 if the consumer paid 
only the minimum periodic payments and ob-
tained no additional extensions of credit. 

(10) Statement concerning balloon payments 

If, under any repayment option of the plan, 
the payment of not more than the minimum 
periodic payments required under such option 
over the length of the repayment period— 

(A) would not repay any of the principal 
balance; or 

(B) would repay less than the outstanding 
balance by the end of such period, 

as the case may be, a statement of such fact, 
including an explicit statement that at the 
end of such repayment period a balloon pay-
ment (as defined in section 1665b(f) of this 
title) would result which would be required to 
be paid in full at that time. 

(11) Negative amortization 

If applicable, a statement that— 
(A) any limitation in the plan on the 

amount of any increase in the minimum 
payments may result in negative amortiza-
tion; 

(B) negative amortization increases the 
outstanding principal balance of the ac-
count; and 

(C) negative amortization reduces the con-
sumer’s equity in the consumer’s dwelling. 

(12) Limitations and minimum amount require-
ments on extensions of credit 

(A) Number and dollar amount limitations 

Any limitation contained in the plan on 
the number of extensions of credit and the 
amount of credit which may be obtained 
during any month or other defined time pe-
riod. 
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(B) Minimum balance and other transaction 
amount requirements 

Any requirement which establishes a mini-
mum amount for— 

(i) the initial extension of credit to an 
account under the plan; 

(ii) any subsequent extension of credit to 
an account under the plan; or 

(iii) any outstanding balance of an ac-
count under the plan. 

(13) Statement regarding consultation of tax 
advisor 

A statement that the consumer should con-
sult a tax advisor regarding the deductibility 
of interest and charges under the plan. 

(14) Disclosure requirements established by 
Board 

Any other term which the Board requires, in 
regulations, to be disclosed. 

(b) Time and form of disclosures 

(1) Time of disclosure 

(A) In general 

The disclosures required under subsection 
(a) of this section with respect to any open 
end consumer credit plan which provides for 
any extension of credit which is secured by 
the consumer’s principal dwelling and the 
pamphlet required under subsection (e) of 
this section shall be provided to any con-
sumer at the time the creditor distributes an 
application to establish an account under 
such plan to such consumer. 

(B) Telephone, publications, and third party 
applications 

In the case of telephone applications, ap-
plications contained in magazines or other 
publications, or applications provided by a 
third party, the disclosures required under 
subsection (a) of this section and the pam-
phlet required under subsection (e) of this 
section shall be provided by the creditor be-
fore the end of the 3-day period beginning on 
the date the creditor receives a completed 
application from a consumer. 

(2) Form 

(A) In general 

Except as provided in paragraph (1)(B), the 
disclosures required under subsection (a) of 
this section shall be provided on or with any 
application to establish an account under an 
open end consumer credit plan which pro-
vides for any extension of credit which is se-
cured by the consumer’s principal dwelling. 

(B) Segregation of required disclosures from 
other information 

The disclosures required under subsection 
(a) of this section shall be conspicuously seg-
regated from all other terms, data, or addi-
tional information provided in connection 
with the application, either by grouping the 
disclosures separately on the application 
form or by providing the disclosures on a 
separate form, in accordance with regula-
tions of the Board. 

(C) Precedence of certain information 

The disclosures required by paragraphs (5), 
(6), and (7) of subsection (a) of this section 

shall precede all of the other required disclo-
sures. 

(D) Special provision relating to variable in-
terest rate information 

Whether or not the disclosures required 
under subsection (a) of this section are pro-
vided on the application form, the variable 
rate information described in subsection 
(a)(2) of this section may be provided sepa-
rately from the other information required 
to be disclosed. 

(3) Requirement for historical table 

In preparing the table required under sub-
section (a)(2)(G) of this section, the creditor 
shall consistently select one rate of interest 
for each year and the manner of selecting the 
rate from year to year shall be consistent with 
the plan. 

(c) Third party applications 

In the case of an application to open an ac-
count under any open end consumer credit plan 
described in subsection (a) of this section which 
is provided to a consumer by any person other 
than the creditor— 

(1) such person shall provide such consumer 
with— 

(A) the disclosures required under sub-
section (a) of this section with respect to 
such plan, in accordance with subsection (b) 
of this section; and 

(B) the pamphlet required under sub-
section (e) of this section; or 

(2) if such person cannot provide specific 
terms about the plan because specific informa-
tion about the plan terms is not available, no 
nonrefundable fee may be imposed in connec-
tion with such application before the end of 
the 3-day period beginning on the date the 
consumer receives the disclosures required 
under subsection (a) of this section with re-
spect to the application. 

(d) ‘‘Principal dwelling’’ defined 

For purposes of this section and sections 1647 
and 1665b of this title, the term ‘‘principal dwell-
ing’’ includes any second or vacation home of 
the consumer. 

(e) Pamphlet 

In addition to the disclosures required under 
subsection (a) of this section with respect to an 
application to open an account under any open 
end consumer credit plan described in such sub-
section, the creditor or other person providing 
such disclosures to the consumer shall provide— 

(1) a pamphlet published by the Board pursu-
ant to section 4 of the Home Equity Consumer 
Protection Act of 1988; or 

(2) any pamphlet which provides substan-
tially similar information to the information 
described in such section, as determined by 
the Board. 

(Pub. L. 90–321, title I, § 127A, as added Pub. L. 
100–709, § 2(a), Nov. 23, 1988, 102 Stat. 4725.) 

REFERENCES IN TEXT 

Section 4 of the Home Equity Consumer Protection 

Act of 1988, referred to in subsec. (e)(1), is section 4 of 

Pub. L. 100–709, which is set out as a note below. 
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EFFECTIVE DATE 

For effective date of section, see Regulations; Effec-

tive Date note below. 

REGULATIONS; EFFECTIVE DATE 

Section 7 of Pub. L. 100–709 provided that: 
‘‘(a) REGULATIONS.—Before the end of the 60-day pe-

riod beginning on the date of the enactment of this Act 

[Nov. 23, 1988], the Board of Governors of the Federal 

Reserve System shall prescribe such regulations as 

may be necessary to carry out the proposes [sic] of the 

amendments made by this Act [enacting this section 

and sections 1647 and 1665b of this title, amending sec-

tions 1632 and 1637 of this title, and enacting provisions 

set out as notes under this section and section 1601 of 

this title]. 
‘‘(b) EFFECTIVE DATE.—The amendments made by this 

Act, and the regulations prescribed pursuant to sub-

section (a) with respect to such amendments, shall 

apply to— 
‘‘(1) any agreement to open an account under an 

open end consumer credit plan under which exten-

sions of credit are secured by a consumer’s principal 

dwelling which is entered into after the end of the 5- 

month period beginning on the date on which the reg-

ulations prescribed under subsection (a) become final; 

and 
‘‘(2) any application to open such an account which 

is distributed by, or received by a creditor, after the 

end of such 5-month period. 
‘‘(c) VOLUNTARY COMPLIANCE.—Notwithstanding sub-

section (b), any creditor may comply with the amend-

ments made by this Act, in accordance with the regula-

tions prescribed by the Board, before the effective date 

established under such subsection.’’ 

CONSUMER EDUCATION 

Section 4 of Pub. L. 100–709 provided that: ‘‘The Board 

of Governors of the Federal Reserve System shall de-

velop and prepare a pamphlet for distribution to con-

sumers which contains— 
‘‘(1) a general description of open end consumer 

credit plans secured by the consumer’s principal 

dwelling and the terms and conditions under which 

such loans are generally extended; and 
‘‘(2) a discussion of the potential advantages and 

disadvantages of such plans, including how to com-

pare among home equity plans and between home eq-

uity and closed end credit plans.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1632, 1647, 1665b 

of this title. 

§ 1638. Transactions other than under an open 
end credit plan 

(a) Required disclosures by creditor 

For each consumer credit transaction other 
than under an open end credit plan, the creditor 
shall disclose each of the following items, to the 
extent applicable: 

(1) The identity of the creditor required to 
make disclosure. 

(2)(A) The ‘‘amount financed’’, using that 
term, which shall be the amount of credit of 
which the consumer has actual use. This 
amount shall be computed as follows, but the 
computations need not be disclosed and shall 
not be disclosed with the disclosures conspicu-
ously segregated in accordance with sub-
section (b)(1) of this section: 

(i) take the principal amount of the loan 
or the cash price less downpayment and 
trade-in; 

(ii) add any charges which are not part of 
the finance charge or of the principal 

amount of the loan and which are financed 
by the consumer, including the cost of any 
items excluded from the finance charge pur-
suant to section 1605 of this title; and 

(iii) subtract any charges which are part of 
the finance charge but which will be paid by 
the consumer before or at the time of the 
consummation of the transaction, or have 
been withheld from the proceeds of the cred-
it. 

(B) In conjunction with the disclosure of the 
amount financed, a creditor shall provide a 
statement of the consumer’s right to obtain, 
upon a written request, a written itemization 
of the amount financed. The statement shall 
include spaces for a ‘‘yes’’ and ‘‘no’’ indication 
to be initialed by the consumer to indicate 
whether the consumer wants a written item-
ization of the amount financed. Upon receiv-
ing an affirmative indication, the creditor 
shall provide, at the time other disclosures are 
required to be furnished, a written itemization 
of the amount financed. For the purposes of 
this subparagraph, ‘‘itemization of the amount 
financed’’ means a disclosure of the following 
items, to the extent applicable: 

(i) the amount that is or will be paid di-
rectly to the consumer; 

(ii) the amount that is or will be credited 
to the consumer’s account to discharge obli-
gations owed to the creditor; 

(iii) each amount that is or will be paid to 
third persons by the creditor on the consum-
er’s behalf, together with an identification 
of or reference to the third person; and 

(iv) the total amount of any charges de-
scribed in the preceding subparagraph 
(A)(iii). 

(3) The ‘‘finance charge’’, not itemized, using 
that term. 

(4) The finance charge expressed as an ‘‘an-
nual percentage rate’’, using that term. This 
shall not be required if the amount financed 
does not exceed $75 and the finance charge 
does not exceed $5, or if the amount financed 
exceeds $75 and the finance charge does not ex-
ceed $7.50. 

(5) The sum of the amount financed and the 
finance charge, which shall be termed the 
‘‘total of payments’’. 

(6) The number, amount, and due dates or 
period of payments scheduled to repay the 
total of payments. 

(7) In a sale of property or services in which 
the seller is the creditor required to disclose 
pursuant to section 1631(b) of this title, the 
‘‘total sale price’’, using that term, which 
shall be the total of the cash price of the prop-
erty or services, additional charges, and the fi-
nance charge. 

(8) Descriptive explanations of the terms 
‘‘amount financed’’, ‘‘finance charge’’, ‘‘an-
nual percentage rate’’, ‘‘total of payments’’, 
and ‘‘total sale price’’ as specified by the 
Board. The descriptive explanation of ‘‘total 
sale price’’ shall include reference to the 
amount of the downpayment. 

(9) Where the credit is secured, a statement 
that a security interest has been taken in (A) 
the property which is purchased as part of the 
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credit transaction, or (B) property not pur-
chased as part of the credit transaction identi-
fied by item or type. 

(10) Any dollar charge or percentage amount 
which may be imposed by a creditor solely on 
account of a late payment, other than a defer-
ral or extension charge. 

(11) A statement indicating whether or not 
the consumer is entitled to a rebate of any fi-
nance charge upon refinancing or prepayment 
in full pursuant to acceleration or otherwise, 
if the obligation involves a precomputed fi-
nance charge. A statement indicating whether 
or not a penalty will be imposed in those same 
circumstances if the obligation involves a fi-
nance charge computed from time to time by 
application of a rate to the unpaid principal 
balance. 

(12) A statement that the consumer should 
refer to the appropriate contract document for 
any information such document provides 
about nonpayment, default, the right to accel-
erate the maturity of the debt, and prepay-
ment rebates and penalties. 

(13) In any residential mortgage transaction, 
a statement indicating whether a subsequent 
purchaser or assignee of the consumer may as-
sume the debt obligation on its original terms 
and conditions. 

(14) In the case of any variable interest rate 
residential mortgage transaction, in disclo-
sures provided at application as prescribed by 
the Board for a variable rate transaction se-
cured by the consumer’s principal dwelling, at 
the option of the creditor, a statement that 
the periodic payments may increase or de-
crease substantially, and the maximum inter-
est rate and payment for a $10,000 loan origi-
nated at a recent interest rate, as determined 
by the Board, assuming the maximum periodic 
increases in rates and payments under the pro-
gram, or a historical example illustrating the 
effects of interest rate changes implemented 
according to the loan program. 

(b) Form and timing of disclosures; residential 
mortgage transaction requirements 

(1) Except as otherwise provided in this part, 
the disclosures required under subsection (a) of 
this section shall be made before the credit is 
extended. Except for the disclosures required by 
subsection (a)(1) of this section, all disclosures 
required under subsection (a) of this section and 
any disclosure provided for in subsection (b), (c), 
or (d) of section 1605 of this title shall be con-
spicuously segregated from all other terms, 
data, or information provided in connection 
with a transaction, including any computations 
or itemization. 

(2) In the case of a residential mortgage trans-
action, as defined in section 1602(w) of this title, 
which is also subject to the Real Estate Settle-
ment Procedures Act [12 U.S.C. 2601 et seq.], 
good faith estimates of the disclosures required 
under subsection (a) of this section shall be 
made in accordance with regulations of the 
Board under section 1631(c) of this title before 
the credit is extended, or shall be delivered or 
placed in the mail not later than three business 
days after the creditor receives the consumer’s 
written application, which ever is earlier. If the 

disclosure statement furnished within three 
days of the written application contains an an-
nual percentage rate which is subsequently ren-
dered inaccurate within the meaning of section 
1606(c) of this title, the creditor shall furnish an-
other statement at the time of settlement or 
consummation. 

(c) Timing of disclosures on unsolicited mailed 
or telephone purchase orders or loan re-
quests 

(1) If a creditor receives a purchase order by 
mail or telephone without personal solicitation, 
and the cash price and the total sale price and 
the terms of financing, including the annual per-
centage rate, are set forth in the creditor’s cata-
log or other printed material distributed to the 
public, then the disclosures required under sub-
section (a) of this section may be made at any 
time not later than the date the first payment 
is due. 

(2) If a creditor receives a request for a loan by 
mail or telephone without personal solicitation 
and the terms of financing, including the annual 
percentage rate for representative amounts of 
credit, are set forth in the creditor’s printed ma-
terial distributed to the public, or in the con-
tract of loan or other printed material delivered 
to the obligor, then the disclosures required 
under subsection (a) of this section may be made 
at any time not later than the date the first 
payment is due. 

(d) Timing of disclosure in cases of an addition 
of a deferred payment price to an existing 
outstanding balance 

If a consumer credit sale is one of a series of 
consumer credit sales transactions made pursu-
ant to an agreement providing for the addition 
of the deferred payment price of that sale to an 
existing outstanding balance, and the person to 
whom the credit is extended has approved in 
writing both the annual percentage rate or rates 
and the method of computing the finance charge 
or charges, and the creditor retains no security 
interest in any property as to which he has re-
ceived payments aggregating the amount of the 
sales price including any finance charges attrib-
utable thereto, then the disclosure required 
under subsection (a) of this section for the par-
ticular sale may be made at any time not later 
than the date the first payment for that sale is 
due. For the purposes of this subsection, in the 
case of items purchased on different dates, the 
first purchased shall be deemed first paid for, 
and in the case of items purchased on the same 
date, the lowest price shall be deemed first paid 
for. 

(Pub. L. 90–321, title I, § 128, May 29, 1968, 82 Stat. 
155; Pub. L. 96–221, title VI, § 614(a)–(c), Mar. 31, 
1980, 94 Stat. 178, 179; Pub. L. 104–208, div. A, title 
II, § 2105, Sept. 30, 1996, 110 Stat. 3009–402.) 

REFERENCES IN TEXT 

The Real Estate Settlement Procedures Act, referred 

to in subsec. (b)(2), probably refers to the Real Estate 

Settlement Procedures Act of 1974, Pub. L. 93–533, Dec. 

22, 1974, 88 Stat. 1724, as amended, which is classified 

principally to chapter 27 (§ 2601 et seq.) of Title 12, 

Banks and Banking. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 2601 of Title 12 and Tables. 
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AMENDMENTS 

1996—Subsec. (a)(14). Pub. L. 104–208 added par. (14). 

1980—Subsec. (a). Pub. L. 96–221, § 614(a), substituted 

provisions setting forth required disclosures by the 

creditor for transactions other than under an open end 

credit plan, for provisions setting forth required disclo-

sures by the creditor for sales not under open end cred-

it plans. 

Subsec. (b). Pub. L. 96–221, § 614(b), designated exist-

ing provisions as par. (1), inserted provisions relating 

to the conspicuous segregation of required disclosures, 

and struck out provisions authorizing the required in-

formation to be disclosed in the signed evidence of in-

debtedness, and added par. (2). 

Subsec. (c). Pub. L. 96–221, § 614(c), designated existing 

provisions as par. (1), substituted ‘‘total sale’’ for ‘‘de-

ferred payment’’, and added par. (2). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1632, 1640 of this 

title. 

§ 1639. Requirements for certain mortgages 

(a) Disclosures 

(1) Specific disclosures 

In addition to other disclosures required 
under this subchapter, for each mortgage re-
ferred to in section 1602(aa) of this title, the 
creditor shall provide the following disclosures 
in conspicuous type size: 

(A) ‘‘You are not required to complete this 
agreement merely because you have received 
these disclosures or have signed a loan appli-
cation.’’. 

(B) ‘‘If you obtain this loan, the lender will 
have a mortgage on your home. You could 
lose your home, and any money you have 
put into it, if you do not meet your obliga-
tions under the loan.’’. 

(2) Annual percentage rate 

In addition to the disclosures required under 
paragraph (1), the creditor shall disclose— 

(A) in the case of a credit transaction with 
a fixed rate of interest, the annual percent-
age rate and the amount of the regular 
monthly payment; or 

(B) in the case of any other credit trans-
action, the annual percentage rate of the 
loan, the amount of the regular monthly 
payment, a statement that the interest rate 
and monthly payment may increase, and the 
amount of the maximum monthly payment, 
based on the maximum interest rate allowed 
pursuant to section 3806 of title 12. 

(b) Time of disclosures 

(1) In general 

The disclosures required by this section 
shall be given not less than 3 business days 
prior to consummation of the transaction. 

(2) New disclosures required 

(A) In general 

After providing the disclosures required by 
this section, a creditor may not change the 
terms of the extension of credit if such 
changes make the disclosures inaccurate, 
unless new disclosures are provided that 
meet the requirements of this section. 

(B) Telephone disclosure 

A creditor may provide new disclosures 
pursuant to subparagraph (A) by telephone, 
if— 

(i) the change is initiated by the con-
sumer; and 

(ii) at the consummation of the trans-
action under which the credit is ex-
tended— 

(I) the creditor provides to the con-
sumer the new disclosures, in writing; 
and 

(II) the creditor and consumer certify 
in writing that the new disclosures were 
provided by telephone, by not later than 
3 days prior to the date of consummation 
of the transaction. 

(3) Modifications 

The Board may, if it finds that such action 
is necessary to permit homeowners to meet 
bona fide personal financial emergencies, pre-
scribe regulations authorizing the modifica-
tion or waiver of rights created under this sub-
section, to the extent and under the circum-
stances set forth in those regulations. 

(c) No Prepayment penalty 

(1) In general 

(A) Limitation on terms 

A mortgage referred to in section 1602(aa) 
of this title may not contain terms under 
which a consumer must pay a prepayment 
penalty for paying all or part of the prin-
cipal before the date on which the principal 
is due. 

(B) Construction 

For purposes of this subsection, any meth-
od of computing a refund of unearned sched-
uled interest is a prepayment penalty if it is 
less favorable to the consumer than the ac-
tuarial method (as that term is defined in 
section 1615(d) of this title). 

(2) Exception 

Notwithstanding paragraph (1), a mortgage 
referred to in section 1602(aa) of this title may 
contain a prepayment penalty (including 
terms calculating a refund by a method that is 
not prohibited under section 1615(b) of this 
title for the transaction in question) if— 

(A) at the time the mortgage is con-
summated— 

(i) the consumer is not liable for an 
amount of monthly indebtedness payments 
(including the amount of credit extended 
or to be extended under the transaction) 
that is greater than 50 percent of the 
monthly gross income of the consumer; 
and 

(ii) the income and expenses of the con-
sumer are verified by a financial state-
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1 So in original. Probably should be ‘‘section’’. 

ment signed by the consumer, by a credit 
report, and in the case of employment in-
come, by payment records or by verifica-
tion from the employer of the consumer 
(which verification may be in the form of 
a copy of a pay stub or other payment 
record supplied by the consumer); 

(B) the penalty applies only to a prepay-
ment made with amounts obtained by the 
consumer by means other than a refinancing 
by the creditor under the mortgage, or an af-
filiate of that creditor; 

(C) the penalty does not apply after the 
end of the 5-year period beginning on the 
date on which the mortgage is con-
summated; and 

(D) the penalty is not prohibited under 
other applicable law. 

(d) Limitations after default 

A mortgage referred to in section 1602(aa) of 
this title may not provide for an interest rate 
applicable after default that is higher than the 
interest rate that applies before default. If the 
date of maturity of a mortgage referred to in 
subsection 1 1602(aa) of this title is accelerated 
due to default and the consumer is entitled to a 
rebate of interest, that rebate shall be computed 
by any method that is not less favorable than 
the actuarial method (as that term is defined in 
section 1615(d) of this title). 

(e) No balloon payments 

A mortgage referred to in section 1602(aa) of 
this title having a term of less than 5 years may 
not include terms under which the aggregate 
amount of the regular periodic payments would 
not fully amortize the outstanding principal bal-
ance. 

(f) No negative amortization 

A mortgage referred to in section 1602(aa) of 
this title may not include terms under which 
the outstanding principal balance will increase 
at any time over the course of the loan because 
the regular periodic payments do not cover the 
full amount of interest due. 

(g) No prepaid payments 

A mortgage referred to in section 1602(aa) of 
this title may not include terms under which 
more than 2 periodic payments required under 
the loan are consolidated and paid in advance 
from the loan proceeds provided to the con-
sumer. 

(h) Prohibition on extending credit without re-
gard to payment ability of consumer 

A creditor shall not engage in a pattern or 
practice of extending credit to consumers under 
mortgages referred to in section 1602(aa) of this 
title based on the consumers’ collateral without 
regard to the consumers’ repayment ability, in-
cluding the consumers’ current and expected in-
come, current obligations, and employment. 

(i) Requirements for payments under home im-
provement contracts 

A creditor shall not make a payment to a con-
tractor under a home improvement contract 

from amounts extended as credit under a mort-
gage referred to in section 1602(aa) of this title, 
other than— 

(1) in the form of an instrument that is pay-
able to the consumer or jointly to the con-
sumer and the contractor; or 

(2) at the election of the consumer, by a 
third party escrow agent in accordance with 
terms established in a written agreement 
signed by the consumer, the creditor, and the 
contractor before the date of payment. 

(j) Consequence of failure to comply 

Any mortgage that contains a provision pro-
hibited by this section shall be deemed a failure 
to deliver the material disclosures required 
under this subchapter, for the purpose of section 
1635 of this title. 

(k) ‘‘Affiliate’’ defined 

For purposes of this section, the term ‘‘affili-
ate’’ has the same meaning as in section 1841(k) 
of title 12. 

(l) Discretionary regulatory authority of Board 

(1) Exemptions 

The Board may, by regulation or order, ex-
empt specific mortgage products or categories 
of mortgages from any or all of the prohibi-
tions specified in subsections (c) through (i) of 
this section, if the Board finds that the exemp-
tion— 

(A) is in the interest of the borrowing pub-
lic; and 

(B) will apply only to products that main-
tain and strengthen home ownership and eq-
uity protection. 

(2) Prohibitions 

The Board, by regulation or order, shall pro-
hibit acts or practices in connection with— 

(A) mortgage loans that the Board finds to 
be unfair, deceptive, or designed to evade the 
provisions of this section; and 

(B) refinancing of mortgage loans that the 
Board finds to be associated with abusive 
lending practices, or that are otherwise not 
in the interest of the borrower. 

(Pub. L. 90–321, title I, § 129, as added Pub. L. 
103–325, title I, § 152(d), Sept. 23, 1994, 108 Stat. 
2191.) 

PRIOR PROVISIONS 

A prior section 1639, Pub. L. 90–321, title I, § 129, May 

29, 1968, 82 Stat. 156, related to consumer loans not 

under open end credit plans, prior to repeal by Pub. L. 

96–221, title VI, § 614(d)(1), Mar. 31, 1980, 94 Stat. 180. Re-

peal effective on expiration of two years and six 

months after Mar. 31, 1980, with all regulations, forms, 

and clauses required to be prescribed to be promulgated 

at least one year prior to such effective date, and al-

lowing any creditor to comply with any amendments, 

in accordance with the regulations, forms, and clauses 

prescribed by the Board prior to such effective date, see 

section 625 of Pub. L. 96–221, set out as an Effective 

Date of 1980 Amendment note under section 1602 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1602, 1610, 1640 

of this title. 
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§ 1640. Civil liability 

(a) Individual or class action for damages; 
amount of award; factors determining 
amount of award 

Except as otherwise provided in this section, 
any creditor who fails to comply with any re-
quirement imposed under this part, including 
any requirement under section 1635 of this title, 
or part D or E of this subchapter with respect to 
any person is liable to such person in an amount 
equal to the sum of— 

(1) any actual damage sustained by such per-
son as a result of the failure; 

(2)(A)(i) in the case of an individual action 
twice the amount of any finance charge in 
connection with the transaction, (ii) in the 
case of an individual action relating to a con-
sumer lease under part E of this subchapter, 25 
per centum of the total amount of monthly 
payments under the lease, except that the li-
ability under this subparagraph shall not be 
less than $100 nor greater than $1,000, or (iii) in 
the case of an individual action relating to a 
credit transaction not under an open end cred-
it plan that is secured by real property or a 
dwelling, not less than $200 or greater than 
$2,000; or 

(B) in the case of a class action, such 
amount as the court may allow, except that as 
to each member of the class no minimum re-
covery shall be applicable, and the total recov-
ery under this subparagraph in any class ac-
tion or series of class actions arising out of 
the same failure to comply by the same credi-
tor shall not be more than the lesser of $500,000 
or 1 per centum of the net worth of the credi-
tor; 

(3) in the case of any successful action to en-
force the foregoing liability or in any action 
in which a person is determined to have a 
right of rescission under section 1635 of this 
title, the costs of the action, together with a 
reasonable attorney’s fee as determined by the 
court; and 

(4) in the case of a failure to comply with 
any requirement under section 1639 of this 
title, an amount equal to the sum of all fi-
nance charges and fees paid by the consumer, 
unless the creditor demonstrates that the fail-
ure to comply is not material. 

In determining the amount of award in any class 
action, the court shall consider, among other 
relevant factors, the amount of any actual dam-
ages awarded, the frequency and persistence of 
failures of compliance by the creditor, the re-
sources of the creditor, the number of persons 
adversely affected, and the extent to which the 
creditor’s failure of compliance was intentional. 
In connection with the disclosures referred to in 
subsections (a) and (b) of section 1637 of this 
title, a creditor shall have a liability determined 
under paragraph (2) only for failing to comply 
with the requirements of section 1635 of this 
title, section 1637(a) of this title, or of paragraph 
(4), (5), (6), (7), (8), (9), or (10) of section 1637(b) of 
this title or for failing to comply with disclosure 
requirements under State law for any term or 
item which the Board has determined to be sub-
stantially the same in meaning under section 
1610(a)(2) of this title as any of the terms or 

items referred to in section 1637(a) of this title 
or any of those paragraphs of section 1637(b) of 
this title. In connection with the disclosures re-
ferred to in subsection (c) or (d) of section 1637 
of this title, a card issuer shall have a liability 
under this section only to a cardholder who pays 
a fee described in section 1637(c)(1)(A)(ii)(I) or 
section 1637(c)(4)(A)(i) of this title or who uses 
the credit card or charge card. In connection 
with the disclosures referred to in section 1638 of 
this title, a creditor shall have a liability deter-
mined under paragraph (2) only for failing to 
comply with the requirements of section 1635 of 
this title or of paragraph (2) (insofar as it re-
quires a disclosure of the ‘‘amount financed’’), 
(3), (4), (5), (6), or (9) of section 1638(a) of this 
title, or for failing to comply with disclosure re-
quirements under State law for any term which 
the Board has determined to be substantially 
the same in meaning under section 1610(a)(2) of 
this title as any of the terms referred to in any 
of those paragraphs of section 1638(a) of this 
title. With respect to any failure to make disclo-
sures required under this part or part D or E of 
this subchapter, liability shall be imposed only 
upon the creditor required to make disclosure, 
except as provided in section 1641 of this title. 

(b) Correction of errors 

A creditor or assignee has no liability under 
this section or section 1607 of this title or sec-
tion 1611 of this title for any failure to comply 
with any requirement imposed under this part 
or part E of this subchapter, if within sixty days 
after discovering an error, whether pursuant to 
a final written examination report or notice is-
sued under section 1607(e)(1) of this title or 
through the creditor’s or assignee’s own proce-
dures, and prior to the institution of an action 
under this section or the receipt of written no-
tice of the error from the obligor, the creditor or 
assignee notifies the person concerned of the 
error and makes whatever adjustments in the 
appropriate account are necessary to assure that 
the person will not be required to pay an 
amount in excess of the charge actually dis-
closed, or the dollar equivalent of the annual 
percentage rate actually disclosed, whichever is 
lower. 

(c) Unintentional violations; bona fide errors 

A creditor or assignee may not be held liable 
in any action brought under this section or sec-
tion 1635 of this title for a violation of this sub-
chapter if the creditor or assignee shows by a 
preponderance of evidence that the violation 
was not intentional and resulted from a bona 
fide error notwithstanding the maintenance of 
procedures reasonably adapted to avoid any 
such error. Examples of a bona fide error in-
clude, but are not limited to, clerical, calcula-
tion, computer malfunction and programing, 
and printing errors, except that an error of legal 
judgment with respect to a person’s obligations 
under this subchapter is not a bona fide error. 

(d) Liability in transaction or lease involving 
multiple obligors 

When there are multiple obligors in a con-
sumer credit transaction or consumer lease, 
there shall be no more than one recovery of 
damages under subsection (a)(2) of this section 
for a violation of this subchapter. 
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(e) Jurisdiction of courts; limitations on actions; 
State attorney general enforcement 

Any action under this section may be brought 
in any United States district court, or in any 
other court of competent jurisdiction, within 
one year from the date of the occurrence of the 
violation. This subsection does not bar a person 
from asserting a violation of this subchapter in 
an action to collect the debt which was brought 
more than one year from the date of the occur-
rence of the violation as a matter of defense by 
recoupment or set-off in such action, except as 
otherwise provided by State law. An action to 
enforce a violation of section 1639 of this title 
may also be brought by the appropriate State 
attorney general in any appropriate United 
States district court, or any other court of com-
petent jurisdiction, not later than 3 years after 
the date on which the violation occurs. The 
State attorney general shall provide prior writ-
ten notice of any such civil action to the Fed-
eral agency responsible for enforcement under 
section 1607 of this title and shall provide the 
agency with a copy of the complaint. If prior no-
tice is not feasible, the State attorney general 
shall provide notice to such agency immediately 
upon instituting the action. The Federal agency 
may— 

(1) intervene in the action; 
(2) upon intervening— 

(A) remove the action to the appropriate 
United States district court, if it was not 
originally brought there; and 

(B) be heard on all matters arising in the 
action; and 

(3) file a petition for appeal. 

(f) Good faith compliance with rule, regulation, 
or interpretation of Board or with interpre-
tation or approval of duly authorized official 
or employee of Federal Reserve System 

No provision of this section, section 1607(b) of 
this title, section 1607(c) of this title, section 
1607(e) of this title, or section 1611 of this title 
imposing any liability shall apply to any act 
done or omitted in good faith in conformity 
with any rule, regulation, or interpretation 
thereof by the Board or in conformity with any 
interpretation or approval by an official or em-
ployee of the Federal Reserve System duly au-
thorized by the Board to issue such interpreta-
tions or approvals under such procedures as the 
Board may prescribe therefor, notwithstanding 
that after such act or omission has occurred, 
such rule, regulation, interpretation, or ap-
proval is amended, rescinded, or determined by 
judicial or other authority to be invalid for any 
reason. 

(g) Recovery for multiple failures to disclose 

The multiple failure to disclose to any person 
any information required under this part or part 
D or E of this subchapter to be disclosed in con-
nection with a single account under an open end 
consumer credit plan, other single consumer 
credit sale, consumer loan, consumer lease, or 
other extension of consumer credit, shall entitle 
the person to a single recovery under this sec-
tion but continued failure to disclose after a re-
covery has been granted shall give rise to rights 
to additional recoveries. This subsection does 

not bar any remedy permitted by section 1635 of 
this title. 

(h) Offset from amount owed to creditor or as-
signee; rights of defaulting consumer 

A person may not take any action to offset 
any amount for which a creditor or assignee is 
potentially liable to such person under sub-
section (a)(2) of this section against any amount 
owed by such person, unless the amount of the 
creditor’s or assignee’s liability under this sub-
chapter has been determined by judgment of a 
court of competent jurisdiction in an action of 
which such person was a party. This subsection 
does not bar a consumer then in default on the 
obligation from asserting a violation of this sub-
chapter as an original action, or as a defense or 
counterclaim to an action to collect amounts 
owed by the consumer brought by a person liable 
under this subchapter. 

(i) Class action moratorium 

(1) In general 

During the period beginning on May 18, 1995, 
and ending on October 1, 1995, no court may 
enter any order certifying any class in any ac-
tion under this subchapter— 

(A) which is brought in connection with 
any credit transaction not under an open 
end credit plan which is secured by a first 
lien on real property or a dwelling and con-
stitutes a refinancing or consolidation of an 
existing extension of credit; and 

(B) which is based on the alleged failure of 
a creditor— 

(i) to include a charge actually incurred 
(in connection with the transaction) in the 
finance charge disclosed pursuant to sec-
tion 1638 of this title; 

(ii) to properly make any other disclo-
sure required under section 1638 of this 
title as a result of the failure described in 
clause (i); or 

(iii) to provide proper notice of rescis-
sion rights under section 1635(a) of this 
title due to the selection by the creditor of 
the incorrect form from among the model 
forms prescribed by the Board or from 
among forms based on such model forms. 

(2) Exceptions for certain alleged violations 

Paragraph (1) shall not apply with respect to 
any action— 

(A) described in clause (i) or (ii) of para-
graph (1)(B), if the amount disclosed as the 
finance charge results in an annual percent-
age rate that exceeds the tolerance provided 
in section 1606(c) of this title; or 

(B) described in paragraph (1)(B)(iii), if— 
(i) no notice relating to rescission rights 

under section 1635(a) of this title was pro-
vided in any form; or 

(ii) proper notice was not provided for 
any reason other than the reason described 
in such paragraph. 

(Pub. L. 90–321, title I, § 130, May 29, 1968, 82 Stat. 
157; Pub. L. 93–495, title IV, §§ 406, 407, 408(a)–(d), 
Oct. 28, 1974, 88 Stat. 1518; Pub. L. 94–222, § 3(b), 
Feb. 27, 1976, 90 Stat. 197; Pub. L. 94–240, § 4, Mar. 
23, 1976, 90 Stat. 260; Pub. L. 96–221, title VI, § 615, 
Mar. 31, 1980, 94 Stat. 180; Pub. L. 100–583, § 3, 
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Nov. 3, 1988, 102 Stat. 2966; Pub. L. 103–325, title 
I, § 153(a), (b), Sept. 23, 1994, 108 Stat. 2195; Pub. 
L. 104–12, § 2, May 18, 1995, 109 Stat. 161; Pub. L. 
104–29, § 6, Sept. 30, 1995, 109 Stat. 274.) 

AMENDMENTS 

1995—Subsec. (a)(2)(A)(iii). Pub. L. 104–29 added cl. 

(iii). 
Subsec. (i). Pub. L. 104–12 added subsec. (i). 
1994—Subsec. (a)(4). Pub. L. 103–325, § 153(a), added 

par. (4). 
Subsec. (e). Pub. L. 103–325, § 153(b), inserted at end 

‘‘An action to enforce a violation of section 1639 of this 

title may also be brought by the appropriate State at-

torney general in any appropriate United States dis-

trict court, or any other court of competent jurisdic-

tion, not later than 3 years after the date on which the 

violation occurs. The State attorney general shall pro-

vide prior written notice of any such civil action to the 

Federal agency responsible for enforcement under sec-

tion 1607 of this title and shall provide the agency with 

a copy of the complaint. If prior notice is not feasible, 

the State attorney general shall provide notice to such 

agency immediately upon instituting the action. The 

Federal agency may— 
‘‘(1) intervene in the action; 
‘‘(2) upon intervening— 

‘‘(A) remove the action to the appropriate United 

States district court, if it was not originally 

brought there; and 
‘‘(B) be heard on all matters arising in the action; 

and 
‘‘(3) file a petition for appeal.’’ 

1988—Subsec. (a). Pub. L. 100–583 substituted ‘‘in sub-

sections (a) and (b) of section 1637’’ for ‘‘in section 1637’’ 

in third sentence and inserted provisions limiting li-

ability of card issuer under this section to cardholders 

who pay fee or use credit card or charge card. 
1980—Subsec. (a). Pub. L. 96–221, § 615(b), in introduc-

tory text inserted provisions respecting applicability of 

section 1635 of this title, and in text following num-

bered pars. inserted provisions relating to disclosures 

required under sections 1637 and 1638 of this title. 
Subsec. (a)(2)(B). Pub. L. 96–221, § 615(a)(1), substituted 

provisions respecting recovery under this subparagraph 

in any class action or series of class actions, for provi-

sions respecting recovery in a class action. 
Subsec. (a)(3). Pub. L. 96–221, § 615(a)(2), inserted pro-

visions relating to right of rescission under section 1635 

of this title. 
Subsec. (b). Pub. L. 96–221, § 615(a)(3), substituted pro-

visions relating to correction of errors within sixty 

days by a creditor or assignee, for provisions relating 

to correction of errors within fifteen days by a creditor. 
Subsec. (c). Pub. L. 96–221, § 615(a)(3), substituted pro-

visions relating to liability of a creditor or assignee in 

any action brought under this section or section 1635 of 

this title, for provisions relating to liability of a credi-

tor in any action brought under this section. 
Subsec. (d). Pub. L. 96–221, § 615(a)(3), substituted pro-

visions relating to liability in transaction or lease in-

volving multiple obligors, for provisions relating to li-

ability of subsequent assignees original creditor. 
Subsec. (e). Pub. L. 96–221, § 615(a)(4), inserted provi-

sions relating to limitations on actions. 
Subsec. (f). Pub. L. 96–221, § 615(a)(5), inserted ref-

erences to section 1607(b), (c), and (e) of this title. 
Subsec. (g). Pub. L. 96–221, § 615(a)(6), inserted provi-

sions relating to remedy under section 1635 of this title. 
Subsec. (h). Pub. L. 96–221, § 615(a)(7), substituted pro-

visions relating to offset from amounts owed to the 

creditor or assignee, and rights of defaulting consumer, 

for provisions relating to offset from amounts owed to 

the creditor. 
1976—Subsec. (a). Pub. L. 94–240, § 4(1), inserted ‘‘or E’’ 

after ‘‘part D’’. 
Subsec. (a)(2)(A). Pub. L. 94–240, § 4(2), designated ex-

isting provision as cl. (i) and added cl. (ii). 
Subsec. (a)(2)(B). Pub. L. 94–240, § 4(3), substituted 

‘‘lesser of $500,000’’ for ‘‘lesser of $100,000’’. 

Subsec. (b). Pub. L. 94–240, § 4(4), inserted ‘‘or part E 

of this subchapter’’ after ‘‘this part’’ and struck out 

‘‘finance’’ after ‘‘required to pay a’’. 

Subsec. (f). Pub. L. 94–222 inserted ‘‘or in conformity 

with any interpretation or approval by an official or 

employee of the Federal Reserve System duly author-

ized by the Board to issue such interpretations or ap-

provals under such procedures as the Board may pre-

scribe therefor’’ after ‘‘by the Board’’, and substituted 

‘‘interpretation, or approval’’ for ‘‘or interpretation’’ 

before ‘‘is amended’’. 

Subsec. (g). Pub. L. 94–240, § 4(5), inserted ‘‘or part D 

or E of this subchapter’’ after ‘‘this part’’, and ‘‘con-

sumer lease’’ after ‘‘consumer loan’’. 

1974—Subsec. (a). Pub. L. 93–495, § 408(a), substituted 

provisions setting forth determination of amount of li-

ability of any creditor failing to comply with any re-

quirement imposed under part D of this subchapter or 

this part, for provisions setting forth determination of 

amount of liability of any creditor failing to disclose in 

connection with any consumer credit transaction any 

information required under this part to be disclosed to 

specified persons. 

Subsec. (b). Pub. L. 93–495, § 408(b), inserted ‘‘for any 

failure to comply with any requirement imposed under 

this part,’’ before ‘‘if within’’. 

Subsec. (c). Pub. L. 93–495, § 408(c), substituted ‘‘sub-

chapter’’ for ‘‘part’’. 

Subsec. (f). Pub. L. 93–495, § 406, added subsec. (f). 

Subsec. (g). Pub. L. 93–495, § 407, added subsec. (g). 

Subsec. (h). Pub. L. 93–495, § 408(d), added subsec. (h). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–240 effective on expiration 

of one year after Mar. 23, 1976, see section 6 of Pub. L. 

94–240, set out as an Effective Date note under section 

1667 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by Pub. L. 93–495 effective Oct. 28, 1974, 

see section 416 of Pub. L. 93–495, set out as an Effective 

Date note under section 1665a of this title. 

DETERMINATION OF LIABILITY PRIOR TO OCTOBER 28, 

1974 

Section 408(e) of Pub. L. 93–495 provided that: ‘‘The 

amendments made by sections 406, 407, and 408 [amend-

ing this section] shall apply in determining the liabil-

ity of any person under chapter 2 or 4 of the Truth in 

Lending Act [this part or part D of this subchapter], 

unless prior to the date of enactment of this Act [Oct. 

28, 1974] such liability has been determined by final 

judgment of a court of competent jurisdiction and no 

further review of such judgment may be had by appeal 

or otherwise.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1610, 1635, 1667d 

of this title; title 12 section 3806. 

§ 1641. Liability of assignees 

(a) Prerequisites 

Except as otherwise specifically provided in 
this subchapter, any civil action for a violation 
of this subchapter or proceeding under section 
1607 of this title which may be brought against 
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a creditor may be maintained against any as-
signee of such creditor only if the violation for 
which such action or proceeding is brought is 
apparent on the face of the disclosure state-
ment, except where the assignment was involun-
tary. For the purpose of this section, a violation 
apparent on the face of the disclosure statement 
includes, but is not limited to (1) a disclosure 
which can be determined to be incomplete or in-
accurate from the face of the disclosure state-
ment or other documents assigned, or (2) a dis-
closure which does not use the terms required to 
be used by this subchapter. 

(b) Proof of compliance with statutory provisions 

Except as provided in section 1635(c) of this 
title, in any action or proceeding by or against 
any subsequent assignee of the original creditor 
without knowledge to the contrary by the as-
signee when he acquires the obligation, written 
acknowledgement of receipt by a person to 
whom a statement is required to be given pursu-
ant to this subchapter shall be conclusive proof 
of the delivery thereof and, except as provided in 
subsection (a) of this section, of compliance 
with this part. This section does not affect the 
rights of the obligor in any action against the 
original creditor. 

(c) Right of rescission by consumer unaffected 

Any consumer who has the right to rescind a 
transaction under section 1635 of this title may 
rescind the transaction as against any assignee 
of the obligation. 

(d) Rights upon assignment of certain mortgages 

(1) In general 

Any person who purchases or is otherwise 
assigned a mortgage referred to in section 
1602(aa) of this title shall be subject to all 
claims and defenses with respect to that mort-
gage that the consumer could assert against 
the creditor of the mortgage, unless the pur-
chaser or assignee demonstrates, by a prepon-
derance of the evidence, that a reasonable per-
son exercising ordinary due diligence, could 
not determine, based on the documentation re-
quired by this subchapter, the itemization of 
the amount financed, and other disclosure of 
disbursements that the mortgage was a mort-
gage referred to in section 1602(aa) of this 
title. The preceding sentence does not affect 
rights of a consumer under subsection (a), (b), 
or (c) of this section or any other provision of 
this subchapter. 

(2) Limitation on damages 

Notwithstanding any other provision of law, 
relief provided as a result of any action made 
permissible by paragraph (1) may not exceed— 

(A) with respect to actions based upon a 
violation of this subchapter, the amount 
specified in section 1640 of this title; and 

(B) with respect to all other causes of ac-
tion, the sum of— 

(i) the amount of all remaining indebted-
ness; and 

(ii) the total amount paid by the con-
sumer in connection with the transaction. 

(3) Offset 

The amount of damages that may be award-
ed under paragraph (2)(B) shall be reduced by 

the amount of any damages awarded under 
paragraph (2)(A). 

(4) Notice 

Any person who sells or otherwise assigns a 
mortgage referred to in section 1602(aa) of this 
title shall include a prominent notice of the 
potential liability under this subsection as de-
termined by the Board. 

(e) Liability of assignee for consumer credit 
transactions secured by real property 

(1) In general 

Except as otherwise specifically provided in 
this subchapter, any civil action against a 
creditor for a violation of this subchapter, and 
any proceeding under section 1607 of this title 
against a creditor, with respect to a consumer 
credit transaction secured by real property 
may be maintained against any assignee of 
such creditor only if— 

(A) the violation for which such action or 
proceeding is brought is apparent on the face 
of the disclosure statement provided in con-
nection with such transaction pursuant to 
this subchapter; and 

(B) the assignment to the assignee was 
voluntary. 

(2) Violation apparent on the face of the disclo-
sure described 

For the purpose of this section, a violation is 
apparent on the face of the disclosure state-
ment if— 

(A) the disclosure can be determined to be 
incomplete or inaccurate by a comparison 
among the disclosure statement, any item-
ization of the amount financed, the note, or 
any other disclosure of disbursement; or 

(B) the disclosure statement does not use 
the terms or format required to be used by 
this subchapter. 

(f) Treatment of servicer 

(1) In general 

A servicer of a consumer obligation arising 
from a consumer credit transaction shall not 
be treated as an assignee of such obligation for 
purposes of this section unless the servicer is 
or was the owner of the obligation. 

(2) Servicer not treated as owner on basis of 
assignment for administrative convenience 

A servicer of a consumer obligation arising 
from a consumer credit transaction shall not 
be treated as the owner of the obligation for 
purposes of this section on the basis of an as-
signment of the obligation from the creditor 
or another assignee to the servicer solely for 
the administrative convenience of the servicer 
in servicing the obligation. Upon written re-
quest by the obligor, the servicer shall provide 
the obligor, to the best knowledge of the serv-
icer, with the name, address, and telephone 
number of the owner of the obligation or the 
master servicer of the obligation. 

(3) ‘‘Servicer’’ defined 

For purposes of this subsection, the term 
‘‘servicer’’ has the same meaning as in section 
2605(i)(2) of title 12. 
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(4) Applicability 

This subsection shall apply to all consumer 
credit transactions in existence or con-
summated on or after September 30, 1995. 

(Pub. L. 90–321, title I, § 131, May 29, 1968, 82 Stat. 
157; Pub. L. 96–221, title VI, § 616(a), Mar. 31, 1980, 
94 Stat. 182; Pub. L. 103–325, title I, § 153(c), Sept. 
23, 1994, 108 Stat. 2195; Pub. L. 104–29, § 7, Sept. 30, 
1995, 109 Stat. 274.) 

AMENDMENTS 

1995—Subsec. (e). Pub. L. 104–29, § 7(a), added subsec. 

(e). 

Subsec. (f). Pub. L. 104–29, § 7(b), added subsec. (f). 

1994—Subsec. (d). Pub. L. 103–325 added subsec. (d). 

1980—Pub. L. 96–221 added subsecs. (a) and (c), des-

ignated existing provisions as subsec. (b), substituted 

‘‘excepted as provided in subsection (a) of this section’’ 

for ‘‘unless the violation is apparent on the face of the 

statement’’, and struck out exception for actions under 

section 1640(d) of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1640, 1667d of 

this title. 

§ 1642. Issuance of credit cards 

No credit card shall be issued except in re-
sponse to a request or application therefor. This 
prohibition does not apply to the issuance of a 
credit card in renewal of, or in substitution for, 
an accepted credit card. 

(Pub. L. 90–321, title I, § 132, as added Pub. L. 
91–508, title V, § 502(a), Oct. 26, 1970, 84 Stat. 
1126.) 

EFFECTIVE DATE 

Section 503(1) of Pub. L. 91–508 provided that: ‘‘Sec-

tion 132 of such Act [this section] takes effect on date 

of enactment of this title [Oct. 26, 1970].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1645 of this title. 

§ 1643. Liability of holder of credit card 

(a) Limits on liability 

(1) A cardholder shall be liable for the unau-
thorized use of a credit card only if— 

(A) the card is an accepted credit card; 
(B) the liability is not in excess of $50; 
(C) the card issuer gives adequate notice to 

the cardholder of the potential liability; 
(D) the card issuer has provided the card-

holder with a description of a means by which 
the card issuer may be notified of loss or theft 
of the card, which description may be provided 
on the face or reverse side of the statement re-
quired by section 1637(b) of this title or on a 
separate notice accompanying such statement; 

(E) the unauthorized use occurs before the 
card issuer has been notified that an unau-

thorized use of the credit card has occurred or 
may occur as the result of loss, theft, or other-
wise; and 

(F) the card issuer has provided a method 
whereby the user of such card can be identified 
as the person authorized to use it. 

(2) For purposes of this section, a card issuer 
has been notified when such steps as may be rea-
sonably required in the ordinary course of of 
business to provide the card issuer with the per-
tinent information have been taken, whether or 
not any particular officer, employee, or agent of 
the card issuer does in fact receive such infor-
mation. 

(b) Burden of proof 

In any action by a card issuer to enforce li-
ability for the use of a credit card, the burden of 
proof is upon the card issuer to show that the 
use was authorized or, if the use was unauthor-
ized, then the burden of proof is upon the card 
issuer to show that the conditions of liability 
for the unauthorized use of a credit card, as set 
forth in subsection (a) of this section, have been 
met. 

(c) Liability imposed by other laws or by agree-
ment with issuer 

Nothing in this section imposes liability upon 
a cardholder for the unauthorized use of a credit 
card in excess of his liability for such use under 
other applicable law or under any agreement 
with the card issuer. 

(d) Exclusiveness of liability 

Except as provided in this section, a card-
holder incurs no liability from the unauthorized 
use of a credit card. 

(Pub. L. 90–321, title I, § 133, as added Pub. L. 
91–508, title V, § 502(a), Oct. 26, 1970, 84 Stat. 1126; 
amended Pub. L. 96–221, title VI, § 617, Mar. 31, 
1980, 94 Stat. 182.) 

AMENDMENTS 

1980—Subsec. (a). Pub. L. 96–221 revised existing pro-

visions into pars. (1) and (2) and, as so revised, in par. 

(1) made changes in structure and phraseology and re-

vised means of notice and verification, and in par. (2) 

made changes in phraseology. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE 

Section 503(2) of Pub. L. 91–508 provided that: ‘‘Sec-

tion 133 of such Act [this section] takes effect upon the 

expiration of 90 days after such date of enactment [Oct. 

26, 1970].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1602, 1645 of this 

title. 
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§ 1644. Fraudulent use of credit cards; penalties 

(a) Use, attempt or conspiracy to use card in 
transaction affecting interstate or foreign 
commerce 

Whoever knowingly in a transaction affecting 
interstate or foreign commerce, uses or at-
tempts or conspires to use any counterfeit, ficti-
tious, altered, forged, lost, stolen, or fraudu-
lently obtained credit card to obtain money, 
goods, services, or anything else of value which 
within any one-year period has a value aggre-
gating $1,000 or more; or 

(b) Transporting, attempting or conspiring to 
transport card in interstate commerce 

Whoever, with unlawful or fraudulent intent, 
transports or attempts or conspires to transport 
in interstate or foreign commerce a counterfeit, 
fictitious, altered, forged, lost, stolen, or fraudu-
lently obtained credit card knowing the same to 
be counterfeit, fictitious, altered, forged, lost, 
stolen, or fraudulently obtained; or 

(c) Use of interstate commerce to sell or trans-
port card 

Whoever, with unlawful or fraudulent intent, 
uses any instrumentality of interstate or for-
eign commerce to sell or transport a counter-
feit, fictitious, altered, forged, lost, stolen, or 
fraudulently obtained credit card knowing the 
same to be counterfeit, fictitious, altered, 
forged, lost, stolen, or fraudulently obtained; or 

(d) Receipt, concealment, etc., of goods obtained 
by use of card 

Whoever knowingly receives, conceals, uses, or 
transports money, goods, services, or anything 
else of value (except tickets for interstate or 
foreign transportation) which (1) within any 
one-year period has a value aggregating $1,000 or 
more, (2) has moved in or is part of, or which 
constitutes interstate or foreign commerce, and 
(3) has been obtained with a counterfeit, ficti-
tious, altered, forged, lost, stolen, or fraudu-
lently obtained credit card; or 

(e) Receipt, concealment, etc., of tickets for inter-
state or foreign transportation obtained by 
use of card 

Whoever knowingly receives, conceals, uses, 
sells, or transports in interstate or foreign com-
merce one or more tickets for interstate or for-
eign transportation, which (1) within any one- 
year period have a value aggregating $500 or 
more, and (2) have been purchased or obtained 
with one or more counterfeit, fictitious, altered, 
forged, lost, stolen, or fraudulently obtained 
credit cards; or 

(f) Furnishing of money, etc., through use of card 

Whoever in a transaction affecting interstate 
or foreign commerce furnishes money, property, 
services, or anything else of value, which within 
any one-year period has a value aggregating 
$1,000 or more, through the use of any counter-
feit, fictitious, altered, forged, lost, stolen, or 
fraudulently obtained credit card knowing the 
same to be counterfeit, fictitious, altered, 
forged, lost, stolen, or fraudulently obtained— 

shall be fined not more than $10,000 or impris-
oned not more than ten years, or both. 

(Pub. L. 90–321, title I, § 134, as added Pub. L. 
91–508, title V, § 502(a), Oct. 26, 1970, 84 Stat. 1127; 
amended Pub. L. 93–495, title IV, § 414, Oct. 28, 
1974, 88 Stat. 1520.) 

AMENDMENTS 

1974—Pub. L. 93–495 generally reorganized provisions 

by designating former unlettered paragraph cls. (a) to 

(f), and as so designated, expanded prohibitions relating 

to fraudulent use of credit cards, decreased amount re-

quired for fraudulent use from a retail value aggregat-

ing $5,000, or more, to enumerated amounts for particu-

lar activities, and increased the punishment from a 

sentence of not more than five years to a sentence of 

not more than ten years. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by Pub. L. 93–495 effective Oct. 28, 1974, 

see section 416 of Pub. L. 93–495, set out as an Effective 

Date note under section 1665a of this title. 

EFFECTIVE DATE 

Section 503(3) of Pub. L. 91–508 provided that: ‘‘Sec-

tion 134 of such Act [this section] applies to offenses 

committed on or after such date of enactment [Oct. 26, 

1970].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1645 of this title. 

§ 1645. Business credit cards; limits on liability of 
employees 

The exemption provided by section 1603(1) of 
this title does not apply to the provisions of sec-
tions 1642, 1643, and 1644 of this title, except that 
a card issuer and a business or other organiza-
tion which provides credit cards issued by the 
same card issuer to ten or more of its employees 
may by contract agree as to liability of the busi-
ness or other organization with respect to unau-
thorized use of such credit cards without regard 
to the provisions of section 1643 of this title, but 
in no case may such business or other organiza-
tion or card issuer impose liability upon any 
employee with respect to unauthorized use of 
such a credit card except in accordance with and 
subject to the limitations of section 1643 of this 
title. 

(Pub. L. 90–321, title I, § 135, as added Pub. L. 
93–495, title IV, § 410(a), Oct. 28, 1974, 88 Stat. 
1519.) 

EFFECTIVE DATE 

Section effective Oct. 28, 1974, see section 416 of Pub. 

L. 93–495, set out as a note under section 1665a of this 

title. 

§ 1646. Dissemination of annual percentage rates; 
implementation, etc. 

(a) Annual percentage rates 

The Board shall collect, publish, and dissemi-
nate to the public, on a demonstration basis in 
a number of standard metropolitan statistical 
areas to be determined by the Board, the annual 
percentage rates charged for representative 
types of nonsale credit by creditors in such 
areas. For the purpose of this section, the Board 
is authorized to require creditors in such areas 
to furnish information necessary for the Board 
to collect, publish, and disseminate such infor-
mation. 



Page 1130 TITLE 15—COMMERCE AND TRADE § 1647 

1 So in original. Probably should be ‘‘paragraph’’. 

(b) Credit card price and availability informa-
tion 

(1) Collection required 

The Board shall collect, on a semiannual 
basis, credit card price and availability infor-
mation, including the information required to 
be disclosed under section 1637(c) of this title, 
from a broad sample of financial institutions 
which offer credit card services. 

(2) Sample requirements 

The broad sample of financial institutions 
required under paragraph (1) shall include— 

(A) the 25 largest issuers of credit cards; 
and 

(B) not less than 125 additional financial 
institutions selected by the Board in a man-
ner that ensures— 

(i) an equitable geographical distribution 
within the sample; and 

(ii) the representation of a wide spec-
trum of institutions within the sample. 

(3) Report of information from sample 

Each financial institution in the broad sam-
ple established pursuant to paragraph (2) shall 
report the information to the Board in accord-
ance with such regulations or orders as the 
Board may prescribe. 

(4) Public availability of collected information; 
report to Congress 

The Board shall— 
(A) make the information collected pursu-

ant to this subsection available to the public 
upon request; and 

(B) report such information semiannually 
to Congress. 

(c) Implementation 

The Board is authorized to enter into con-
tracts or other arrangements with appropriate 
persons, organizations, or State agencies to 
carry out its functions under subsections (a) and 
(b) of this section and to furnish financial assist-
ance in support thereof. 

(Pub. L. 90–321, title I, § 136, as added Pub. L. 
96–221, title VI, § 618(a), Mar. 31, 1980, 94 Stat. 183; 
amended Pub. L. 100–583, § 5, Nov. 3, 1988, 102 
Stat. 2967.) 

AMENDMENTS 

1988—Subsecs. (b), (c). Pub. L. 100–583 added subsec. 

(b), redesignated former subsec. (b) as (c), and sub-

stituted ‘‘subsections (a) and (b)’’ for ‘‘subsection (a)’’. 

EFFECTIVE DATE 

Section effective on expiration of two years and six 

months after Mar. 31, 1980, with all regulations, forms, 

and clauses required to be prescribed to be promulgated 

at least one year prior to such effective date, and al-

lowing any creditor to comply with any amendments, 

in accordance with the regulations, forms, and clauses 

prescribed by the Board prior to such effective date, see 

section 625 of Pub. L. 96–221, set out as an Effective 

Date of 1980 Amendment note under section 1602 of this 

title. 

§ 1647. Home equity plans 

(a) Index requirement 

In the case of extensions of credit under an 
open end consumer credit plan which are subject 

to a variable rate and are secured by a consum-
er’s principal dwelling, the index or other rate of 
interest to which changes in the annual percent-
age rate are related shall be based on an index 
or rate of interest which is publicly available 
and is not under the control of the creditor. 

(b) Grounds for acceleration of outstanding bal-
ance 

A creditor may not unilaterally terminate any 
account under an open end consumer credit plan 
under which extensions of credit are secured by 
a consumer’s principal dwelling and require the 
immediate repayment of any outstanding bal-
ance at such time, except in the case of— 

(1) fraud or material misrepresentation on 
the part of the consumer in connection with 
the account; 

(2) failure by the consumer to meet the re-
payment terms of the agreement for any out-
standing balance; or 

(3) any other action or failure to act by the 
consumer which adversely affects the credi-
tor’s security for the account or any right of 
the creditor in such security. 

This subsection does not apply to reverse mort-
gage transactions. 

(c) Change in terms 

(1) In general 

No open end consumer credit plan under 
which extensions of credit are secured by a 
consumer’s principal dwelling may contain a 
provision which permits a creditor to change 
unilaterally any term required to be disclosed 
under section 1637a(a) of this title or any other 
term, except a change in insignificant terms 
such as the address of the creditor for billing 
purposes. 

(2) Certain changes not precluded 

Notwithstanding the provisions of sub-
section 1 (1), a creditor may make any of the 
following changes: 

(A) Change the index and margin applica-
ble to extensions of credit under such plan if 
the index used by the creditor is no longer 
available and the substitute index and mar-
gin would result in a substantially similar 
interest rate. 

(B) Prohibit additional extensions of credit 
or reduce the credit limit applicable to an 
account under the plan during any period in 
which the value of the consumer’s principal 
dwelling which secures any outstanding bal-
ance is significantly less than the original 
appraisal value of the dwelling. 

(C) Prohibit additional extensions of credit 
or reduce the credit limit applicable to the 
account during any period in which the cred-
itor has reason to believe that the consumer 
will be unable to comply with the repayment 
requirements of the account due to a mate-
rial change in the consumer’s financial cir-
cumstances. 

(D) Prohibit additional extensions of cred-
it or reduce the credit limit applicable to 
the account during any period in which the 
consumer is in default with respect to any 
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material obligation of the consumer under 
the agreement. 

(E) Prohibit additional extensions of credit 
or reduce the credit limit applicable to the 
account during any period in which— 

(i) the creditor is precluded by govern-
ment action from imposing the annual per-
centage rate provided for in the account 
agreement; or 

(ii) any government action is in effect 
which adversely affects the priority of the 
creditor’s security interest in the account 
to the extent that the value of the credi-
tor’s secured interest in the property is 
less than 120 percent of the amount of the 
credit limit applicable to the account. 

(F) Any change that will benefit the con-
sumer. 

(3) Material obligations 

Upon the request of the consumer and at the 
time an agreement is entered into by a con-
sumer to open an account under an open end 
consumer credit plan under which extensions 
of credit are secured by the consumer’s prin-
cipal dwelling, the consumer shall be given a 
list of the categories of contract obligations 
which are deemed by the creditor to be mate-
rial obligations of the consumer under the 
agreement for purposes of paragraph (2)(D). 

(4) Consumer benefit 

(A) In general 

For purposes of paragraph (2)(F), a change 
shall be deemed to benefit the consumer if 
the change is unequivocally beneficial to the 
borrower and the change is beneficial 
through the entire term of the agreement. 

(B) Board categorization 

The Board may, by regulation, determine 
categories of changes that benefit the con-
sumer. 

(d) Terms changed after application 

If any term or condition described in section 
1637a(a) of this title which is disclosed to a con-
sumer in connection with an application to open 
an account under an open end consumer credit 
plan described in such section (other than a 
variable feature of the plan) changes before the 
account is opened, and if, as a result of such 
change, the consumer elects not to enter into 
the plan agreement, the creditor shall refund all 
fees paid by the consumer in connection with 
such application. 

(e) Additional requirements relating to refunds 
and imposition of nonrefundable fees 

(1) In general 

No nonrefundable fee may be imposed by a 
creditor or any other person in connection 
with any application by a consumer to estab-
lish an account under any open end consumer 
credit plan which provides for extensions of 
credit which are secured by a consumer’s prin-
cipal dwelling before the end of the 3-day pe-
riod beginning on the date such consumer re-
ceives the disclosure required under section 
1637a(a) of this title and the pamphlet required 
under section 1637a(e) of this title with respect 
to such application. 

(2) Constructive receipt 

For purposes of determining when a non-
refundable fee may be imposed in accordance 
with this subsection if the disclosures and 
pamphlet referred to in paragraph (1) are 
mailed to the consumer, the date of the re-
ceipt of the disclosures by such consumer shall 
be deemed to be 3 business days after the date 
of mailing by the creditor. 

(Pub. L. 90–321, title I, § 137, as added Pub. L. 
100–709, § 3, Nov. 23, 1988, 102 Stat. 4731; amended 
Pub. L. 103–325, title I, § 154(c), Sept. 23, 1994, 108 
Stat. 2197.) 

AMENDMENTS 

1994—Subsec. (b). Pub. L. 103–325 inserted at end 

‘‘This subsection does not apply to reverse mortgage 

transactions.’’ 

EFFECTIVE DATE 

For effective date of section, see Regulations; Effec-

tive Date note below. 

REGULATIONS; EFFECTIVE DATE 

For provisions relating to promulgation of regula-

tions to implement amendment by Pub. L. 100–709 [en-

acting this section], and effective date of such amend-

ment in connection with those regulations, see section 

7 of Pub. L. 100–709, set out as a note under section 

1637a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1637a of this 

title; title 12 section 1715z–20. 

§ 1648. Reverse mortgages 

(a) In general 

In addition to the disclosures required under 
this subchapter, for each reverse mortgage, the 
creditor shall, not less than 3 days prior to con-
summation of the transaction, disclose to the 
consumer in conspicuous type a good faith esti-
mate of the projected total cost of the mortgage 
to the consumer expressed as a table of annual 
interest rates. Each annual interest rate shall be 
based on a projected total future credit exten-
sion balance under a projected appreciation rate 
for the dwelling and a term for the mortgage. 
The disclosure shall include— 

(1) statements of the annual interest rates 
for not less than 3 projected appreciation rates 
and not less than 3 credit transaction periods, 
as determined by the Board, including— 

(A) a short-term reverse mortgage; 
(B) a term equaling the actuarial life ex-

pectancy of the consumer; and 
(C) such longer term as the Board deems 

appropriate; and 

(2) a statement that the consumer is not ob-
ligated to complete the reverse mortgage 
transaction merely because the consumer has 
received the disclosure required under this 
section or has signed an application for the re-
verse mortgage. 

(b) Projected total cost 

In determining the projected total cost of the 
mortgage to be disclosed to the consumer under 
subsection (a) of this section, the creditor shall 
take into account— 

(1) any shared appreciation or equity that 
the lender will, by contract, be entitled to re-
ceive; 
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(2) all costs and charges to the consumer, in-
cluding the costs of any associated annuity 
that the consumer elects or is required to pur-
chase as part of the reverse mortgage trans-
action; 

(3) all payments to and for the benefit of the 
consumer, including, in the case in which an 
associated annuity is purchased (whether or 
not required by the lender as a condition of 
making the reverse mortgage), the annuity 
payments received by the consumer and fi-
nanced from the proceeds of the loan, instead 
of the proceeds used to finance the annuity; 
and 

(4) any limitation on the liability of the con-
sumer under reverse mortgage transactions 
(such as nonrecourse limits and equity con-
servation agreements). 

(Pub. L. 90–321, title I, § 138, as added Pub. L. 
103–325, title I, § 154(b), Sept. 23, 1994, 108 Stat. 
2196.) 

§ 1649. Certain limitations on liability 

(a) Limitations on liability 

For any closed end consumer credit trans-
action that is secured by real property or a 
dwelling, that is subject to this subchapter, and 
that is consummated before September 30, 1995, 
a creditor or any assignee of a creditor shall 
have no civil, administrative, or criminal liabil-
ity under this subchapter for, and a consumer 
shall have no extended rescission rights under 
section 1635(f) of this title with respect to— 

(1) the creditor’s treatment, for disclosure 
purposes, of— 

(A) taxes described in section 1605(d)(3) of 
this title; 

(B) fees described in section 1605(e)(2) and 
(5) of this title; 

(C) fees and amounts referred to in the 3rd 
sentence of section 1605(a) of this title; or 

(D) borrower-paid mortgage broker fees re-
ferred to in section 1605(a)(6) of this title; 

(2) the form of written notice used by the 
creditor to inform the obligor of the rights of 
the obligor under section 1635 of this title if 
the creditor provided the obligor with a prop-
erly dated form of written notice published 
and adopted by the Board or a comparable 
written notice, and otherwise complied with 
all the requirements of this section regarding 
notice; or 

(3) any disclosure relating to the finance 
charge imposed with respect to the trans-
action if the amount or percentage actually 
disclosed— 

(A) may be treated as accurate for pur-
poses of this subchapter if the amount dis-
closed as the finance charge does not vary 
from the actual finance charge by more than 
$200; 

(B) may, under section 1605(f)(2) of this 
title, be treated as accurate for purposes of 
section 1635 of this title; or 

(C) is greater than the amount or percent-
age required to be disclosed under this sub-
chapter. 

(b) Exceptions 

Subsection (a) of this section shall not apply 
to— 

(1) any individual action or counterclaim 
brought under this subchapter which was filed 
before June 1, 1995; 

(2) any class action brought under this sub-
chapter for which a final order certifying a 
class was entered before January 1, 1995; 

(3) the named individual plaintiffs in any 
class action brought under this subchapter 
which was filed before June 1, 1995; or 

(4) any consumer credit transaction with re-
spect to which a timely notice of rescission 
was sent to the creditor before June 1, 1995. 

(Pub. L. 90–321, title I, § 139, as added Pub. L. 
104–29, § 4(a), Sept. 30, 1995, 109 Stat. 273; amend-
ed Pub. L. 104–208, div. A, title II, § 2107(a), Sept. 
30, 1996, 110 Stat. 3009–402.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–208 substituted ‘‘For any 

closed end consumer credit transaction that is secured 

by real property or a dwelling, that is subject to this 

subchapter, and’’ for ‘‘For any consumer credit trans-

action subject to this subchapter’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 2107(b) of div. A of Pub. L. 104–208 provided 

that: ‘‘The amendment made by subsection (a) [amend-

ing this section] shall be effective as of September 30, 

1995.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1635 of this title. 

PART C—CREDIT ADVERTISING 

PART REFERRED TO IN OTHER SECTIONS 

This part is referred to in section 1610 of this title. 

§ 1661. Catalogs and multiple-page advertise-
ments 

For the purposes of this part, a catalog or 
other multiple-page advertisement shall be con-
sidered a single advertisement if it clearly and 
conspicuously displays a credit terms table on 
which the information required to be stated 
under this part is clearly set forth. 

(Pub. L. 90–321, title I, § 141, May 29, 1968, 82 Stat. 
158.) 

EFFECTIVE DATE 

Section 504(b) of Pub. L. 90–321 provided that chapter 

3 of title I, which enacted sections 1661 to 1665 of this 

title, is effective July 1, 1969. 

§ 1662. Advertising of downpayments and install-
ments 

No advertisement to aid, promote, or assist di-
rectly or indirectly any extension of consumer 
credit may state 

(1) that a specific periodic consumer credit 
amount or installment amount can be ar-
ranged, unless the creditor usually and cus-
tomarily arranges credit payments or install-
ments for that period and in that amount. 

(2) that a specified downpayment is required 
in connection with any extension of consumer 
credit, unless the creditor usually and cus-
tomarily arranges downpayments in that 
amount. 

(Pub. L. 90–321, title I, § 142, May 29, 1968, 82 Stat. 
158.) 
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§ 1663. Advertising of open end credit plans 

No advertisement to aid, promote, or assist di-
rectly or indirectly the extension of consumer 
credit under an open end credit plan may set 
forth any of the specific terms of that plan un-
less it also clearly and conspicuously sets forth 
all of the following items: 

(1) Any minimum or fixed amount which 
could be imposed. 

(2) In any case in which periodic rates may 
be used to compute the finance charge, the 
periodic rates expressed as annual percentage 
rates. 

(3) Any other term that the Board may by 
regulation require to be disclosed. 

(Pub. L. 90–321, title I, § 143, May 29, 1968, 82 Stat. 
158; Pub. L. 96–221, title VI, §§ 613(f), 619(a), Mar. 
31, 1980, 94 Stat. 177, 183.) 

AMENDMENTS 

1980—Pub. L. 96–221 in existing introductory text 

struck out applicability of rate determined under sec-

tion 1637(a)(5) of this title, and amended section gener-

ally substituting items setting forth minimum or fixed 

amount, etc., set out in pars. (1) to (3), for items time 

period, etc., set out in pars. (1) to (5). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

§ 1664. Advertising of credit other than open end 
plans 

(a) Exclusion of open end credit plans 

Except as provided in subsection (b) of this 
section, this section applies to any advertise-
ment to aid, promote, or assist directly or indi-
rectly any consumer credit sale, loan, or other 
extension of credit subject to the provisions of 
this subchapter, other than an open end credit 
plan. 

(b) Advertisements of residential real estate 

The provisions of this section do not apply to 
advertisements of residential real estate except 
to the extent that the Board may by regulation 
require. 

(c) Rate of finance charge expressed as annual 
percentage rate 

If any advertisement to which this section ap-
plies states the rate of a finance charge, the ad-
vertisement shall state the rate of that charge 
expressed as an annual percentage rate. 

(d) Requisite disclosures in advertisement 

If any advertisement to which this section ap-
plies states the amount of the downpayment, if 
any, the amount of any installment payment, 
the dollar amount of any finance charge, or the 
number of installments or the period of repay-
ment, then the advertisement shall state all of 
the following items: 

(1) The downpayment, if any. 
(2) The terms of repayment. 

(3) The rate of the finance charge expressed 
as an annual percentage rate. 

(Pub. L. 90–321, title I, § 144, May 29, 1968, 82 Stat. 
158; Pub. L. 96–221, title VI, § 619(b), Mar. 31, 1980, 
94 Stat. 183.) 

AMENDMENTS 

1980—Subsec. (d). Pub. L. 97–221 substituted items set-
ting forth downpayment, etc., set out in pars. (1) to (3), 
for items setting forth cash price or amount of loan, 
etc., set out in pars. (1) to (4). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 
of two years and six months after Mar. 31, 1980, with all 
regulations, forms, and clauses required to be pre-
scribed to be promulgated at least one year prior to 
such effective date, and allowing any creditor to com-
ply with any amendments, in accordance with the regu-
lations, forms, and clauses prescribed by the Board 
prior to such effective date, see section 625 of Pub. L. 
96–221, set out as a note under section 1602 of this title. 

§ 1665. Nonliability of advertising media 

There is no liability under this part on the 
part of any owner or personnel, as such, of any 
medium in which an advertisement appears or 
through which it is disseminated. 

(Pub. L. 90–321, title I, § 145, May 29, 1968, 82 Stat. 
159.) 

§ 1665a. Use of annual percentage rate in oral 
disclosures; exceptions 

In responding orally to any inquiry about the 
cost of credit, a creditor, regardless of the meth-
od used to compute finance charges, shall state 
rates only in terms of the annual percentage 
rate, except that in the case of an open end cred-
it plan, the periodic rate also may be stated and, 
in the case of an other than open end credit plan 
where a major component of the finance charge 
consists of interest computed at a simple annual 
rate, the simple annual rate also may be stated. 
The Board may, by regulation, modify the re-
quirements of this section or provide an excep-
tion from this section for a transaction or class 
of transactions for which the creditor cannot de-
termine in advance the applicable annual per-
centage rate. 

(Pub. L. 90–321, title I, § 146, as added Pub. L. 
93–495, title IV, § 401(a), Oct. 28, 1974, 88 Stat. 
1517; amended Pub. L. 96–221, title VI, § 623(a), 
Mar. 31, 1980, 94 Stat. 185.) 

AMENDMENTS 

1980—Pub. L. 96–221 substituted provisions relating to 
use of annual percentage rate in oral disclosures by 
creditors, for provisions setting forth requirements for 
advertisements concerning consumer credit repayable 
in more than four installments. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 
of two years and six months after Mar. 31, 1980, with all 
regulations, forms, and clauses required to be pre-
scribed to be promulgated at least one year prior to 
such effective date, and allowing any creditor to com-
ply with any amendments, in accordance with the regu-
lations, forms, and clauses prescribed by the Board 
prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE 

Section 416 of title IV of Pub. L. 93–495 provided that: 

‘‘This title [enacting this section and sections 1614 and 
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1645 of this title, amending sections 1603, 1607, 1635, 1637, 

1640, and 1644 of this title, and enacting provision set 

out as a note under section 1640 of this title] takes ef-

fect upon the date of its enactment [Oct. 28, 1974], ex-

cept that sections 409 [amending section 1631 of this 

title] and 411 [amending section 1637 of this title] take 

effect upon the expiration of one year after the date of 

its enactment [Oct. 28, 1974].’’ 

§ 1665b. Advertising of open end consumer credit 
plans secured by consumer’s principal dwell-
ing 

(a) In general 

If any advertisement to aid, promote, or as-
sist, directly or indirectly, the extension of con-
sumer credit through an open end consumer 
credit plan under which extensions of credit are 
secured by the consumer’s principal dwelling 
states, affirmatively or negatively, any of the 
specific terms of the plan, including any peri-
odic payment amount required under such plan, 
such advertisement shall also clearly and con-
spicuously set forth the following information, 
in such form and manner as the Board may re-
quire: 

(1) Loan fees and opening cost estimates 

Any loan fee the amount of which is deter-
mined as a percentage of the credit limit ap-
plicable to an account under the plan and an 
estimate of the aggregate amount of other fees 
for opening the account, based on the credi-
tor’s experience with the plan and stated as a 
single amount or as a reasonable range. 

(2) Periodic rates 

In any case in which periodic rates may be 
used to compute the finance charge, the peri-
odic rates expressed as an annual percentage 
rate. 

(3) Highest annual percentage rate 

The highest annual percentage rate which 
may be imposed under the plan. 

(4) Other information 

Any other information the Board may by 
regulation require. 

(b) Tax deductibility 

If any advertisement described in subsection 
(a) of this section contains a statement that any 
interest expense incurred with respect to the 
plan is or may be tax deductible, the advertise-
ment shall not be misleading with respect to 
such deductibility. 

(c) Certain terms prohibited 

No advertisement described in subsection (a) 
of this section with respect to any home equity 
account may refer to such loan as ‘‘free money’’ 
or use other terms determined by the Board by 
regulation to be misleading. 

(d) Discounted initial rate 

(1) In general 

If any advertisement described in subsection 
(a) of this section includes an initial annual 
percentage rate that is not determined by the 
index or formula used to make later interest 
rate adjustments, the advertisement shall also 
state with equal prominence the current an-
nual percentage rate that would have been ap-

plied using the index or formula if such initial 
rate had not been offered. 

(2) Quoted rate must be reasonably current 

The annual percentage rate required to be 
disclosed under the paragraph (1) rate must be 
current as of a reasonable time given the 
media involved. 

(3) Period during which initial rate is in effect 

Any advertisement to which paragraph (1) 
applies shall also state the period of time dur-
ing which the initial annual percentage rate 
referred to in such paragraph will be in effect. 

(e) Balloon payment 

If any advertisement described in subsection 
(a) of this section contains a statement regard-
ing the minimum monthly payment under the 
plan, the advertisement shall also disclose, if ap-
plicable, the fact that the plan includes a bal-
loon payment. 

(f) ‘‘Balloon payment’’ defined 

For purposes of this section and section 1637a 
of this title, the term ‘‘balloon payment’’ 
means, with respect to any open end consumer 
credit plan under which extensions of credit are 
secured by the consumer’s principal dwelling, 
any repayment option under which— 

(1) the account holder is required to repay 
the entire amount of any outstanding balance 
as of a specified date or at the end of a speci-
fied period of time, as determined in accord-
ance with the terms of the agreement pursu-
ant to which such credit is extended; and 

(2) the aggregate amount of the minimum 
periodic payments required would not fully 
amortize such outstanding balance by such 
date or at the end of such period. 

(Pub. L. 90–321, title I, § 147, as added Pub. L. 
100–709, § 2(c), Nov. 23, 1988, 102 Stat. 4730.) 

EFFECTIVE DATE 

For effective date of section, see Regulations; Effec-

tive Date note below. 

REGULATIONS; EFFECTIVE DATE 

For provisions relating to promulgation of regula-

tions to implement amendment by Pub. L. 100–709 [en-

acting this section], and effective date of such amend-

ment in connection with those regulations, see section 

7 of Pub. L. 100–709, set out as a note under section 

1637a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1637a of this 

title. 

PART D—CREDIT BILLING 

PART REFERRED TO IN OTHER SECTIONS 

This part is referred to in sections 1602, 1604, 1632, 

1640, 5721 of this title. 

§ 1666. Correction of billing errors 

(a) Written notice by obligor to creditor; time for 
and contents of notice; procedure upon re-
ceipt of notice by creditor 

If a creditor, within sixty days after having 
transmitted to an obligor a statement of the ob-
ligor’s account in connection with an extension 
of consumer credit, receives at the address dis-
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closed under section 1637(b)(10) of this title a 
written notice (other than notice on a payment 
stub or other payment medium supplied by the 
creditor if the creditor so stipulates with the 
disclosure required under section 1637(a)(7) of 
this title) from the obligor in which the obli-
gor— 

(1) sets forth or otherwise enables the credi-
tor to identify the name and account number 
(if any) of the obligor, 

(2) indicates the obligor’s belief that the 
statement contains a billing error and the 
amount of such billing error, and 

(3) sets forth the reasons for the obligor’s be-
lief (to the extent applicable) that the state-
ment contains a billing error, 

the creditor shall, unless the obligor has, after 
giving such written notice and before the expira-
tion of the time limits herein specified, agreed 
that the statement was correct— 

(A) not later than thirty days after the re-
ceipt of the notice, send a written acknowledg-
ment thereof to the obligor, unless the action 
required in subparagraph (B) is taken within 
such thirty-day period, and 

(B) not later than two complete billing cy-
cles of the creditor (in no event later than 
ninety days) after the receipt of the notice and 
prior to taking any action to collect the 
amount, or any part thereof, indicated by the 
obligor under paragraph (2) either— 

(i) make appropriate corrections in the ac-
count of the obligor, including the crediting 
of any finance charges on amounts erro-
neously billed, and transmit to the obligor a 
notification of such corrections and the 
creditor’s explanation of any change in the 
amount indicated by the obligor under para-
graph (2) and, if any such change is made 
and the obligor so requests, copies of docu-
mentary evidence of the obligor’s indebted-
ness; or 

(ii) send a written explanation or clarifica-
tion to the obligor, after having conducted 
an investigation, setting forth to the extent 
applicable the reasons why the creditor be-
lieves the account of the obligor was cor-
rectly shown in the statement and, upon re-
quest of the obligor, provide copies of docu-
mentary evidence of the obligor’s indebted-
ness. In the case of a billing error where the 
obligor alleges that the creditor’s billing 
statement reflects goods not delivered to the 
obligor or his designee in accordance with 
the agreement made at the time of the 
transaction, a creditor may not construe 
such amount to be correctly shown unless he 
determines that such goods were actually 
delivered, mailed, or otherwise sent to the 
obligor and provides the obligor with a 
statement of such determination. 

After complying with the provisions of this sub-
section with respect to an alleged billing error, 
a creditor has no further responsibility under 
this section if the obligor continues to make 
substantially the same allegation with respect 
to such error. 

(b) Billing error 

For the purpose of this section, a ‘‘billing 
error’’ consists of any of the following: 

(1) A reflection on a statement of an exten-
sion of credit which was not made to the obli-
gor or, if made, was not in the amount re-
flected on such statement. 

(2) A reflection on a statement of an exten-
sion of credit for which the obligor requests 
additional clarification including documen-
tary evidence thereof. 

(3) A reflection on a statement of goods or 
services not accepted by the obligor or his des-
ignee or not delivered to the obligor or his des-
ignee in accordance with the agreement made 
at the time of a transaction. 

(4) The creditor’s failure to reflect properly 
on a statement a payment made by the obligor 
or a credit issued to the obligor. 

(5) A computation error or similar error of 
an accounting nature of the creditor on a 
statement. 

(6) Failure to transmit the statement re-
quired under section 1637(b) of this title to the 
last address of the obligor which has been dis-
closed to the creditor, unless that address was 
furnished less than twenty days before the end 
of the billing cycle for which the statement is 
required. 

(7) Any other error described in regulations 
of the Board. 

(c) Action by creditor to collect amount or any 
part thereof regarded by obligor to be a bill-
ing error 

For the purposes of this section, ‘‘action to 
collect the amount, or any part thereof, indi-
cated by an obligor under paragraph (2)’’ does 
not include the sending of statements of ac-
count, which may include finance charges on 
amounts in dispute, to the obligor following 
written notice from the obligor as specified 
under subsection (a) of this section, if— 

(1) the obligor’s account is not restricted or 
closed because of the failure of the obligor to 
pay the amount indicated under paragraph (2) 
of subsection (a) of this section, and 

(2) the creditor indicates the payment of 
such amount is not required pending the credi-
tor’s compliance with this section. 

Nothing in this section shall be construed to 
prohibit any action by a creditor to collect any 
amount which has not been indicated by the ob-
ligor to contain a billing error. 

(d) Restricting or closing by creditor of account 
regarded by obligor to contain a billing error 

Pursuant to regulations of the Board, a credi-
tor operating an open end consumer credit plan 
may not, prior to the sending of the written ex-
planation or clarification required under para-
graph (B)(ii), restrict or close an account with 
respect to which the obligor has indicated pur-
suant to subsection (a) of this section that he 
believes such account to contain a billing error 
solely because of the obligor’s failure to pay the 
amount indicated to be in error. Nothing in this 
subsection shall be deemed to prohibit a creditor 
from applying against the credit limit on the ob-
ligor’s account the amount indicated to be in 
error. 

(e) Effect of noncompliance with requirements 
by creditor 

Any creditor who fails to comply with the re-
quirements of this section or section 1666a of 
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this title forfeits any right to collect from the 
obligor the amount indicated by the obligor 
under paragraph (2) of subsection (a) of this sec-
tion, and any finance charges thereon, except 
that the amount required to be forfeited under 
this subsection may not exceed $50. 

(Pub. L. 90–321, title I, § 161, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1512; 
amended Pub. L. 96–221, title VI §§ 613(g), 620, 
Mar. 31, 1980, 94 Stat. 177, 184.) 

AMENDMENTS 

1980—Subsec. (a). Pub. L. 96–221, § 613(g), substituted 

‘‘(b)(10)’’ for ‘‘(b)(11)’’ and ‘‘(a)(7)’’ for ‘‘(a)(8)’’. 

Subsec. (b)(6), (7). Pub. L. 96–221, § 620(a), added par. 

(6) and redesignated former par. (6) as (7). 

Subsec. (c). Pub. L. 96–221, § 620(b), inserted provisions 

respecting finance charges on amounts in dispute. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment buy Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE 

Section 308 of title III of Pub. L. 93–495 provided that: 

‘‘This title [enacting this section and sections 1666a to 

1666j of this title, amending sections 1601, 1602, 1610, 

1631, 1632, and 1637 of this title, and enacting provision 

set out as a note under section 1601 of this title] takes 

effect upon the expiration of one year after the date of 

its enactment [Oct. 28, 1974].’’ 

SHORT TITLE 

Title III of Pub. L. 93–495, which is classified prin-

cipally to this part, is known as the ‘‘Fair Credit Bill-

ing Act’’. For complete classification of Title III to the 

Code, see Short Title of 1974 Amendment note set out 

under section 1601 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1637, 1666a of 

this title; title 26 section 6311. 

§ 1666a. Regulation of credit reports 

(a) Reports by creditor on obligor’s failure to pay 
amount regarded as billing error 

After receiving a notice from an obligor as 
provided in section 1666(a) of this title, a credi-
tor or his agent may not directly or indirectly 
threaten to report to any person adversely on 
the obligor’s credit rating or credit standing be-
cause of the obligor’s failure to pay the amount 
indicated by the obligor under section 1666(a)(2) 
of this title, and such amount may not be re-
ported as delinquent to any third party until the 
creditor has met the requirements of section 
1666 of this title and has allowed the obligor the 
same number of days (not less than ten) there-
after to make payment as is provided under the 
credit agreement with the obligor for the pay-
ment of undisputed amounts. 

(b) Reports by creditor on delinquent amounts in 
dispute; notification of obligor of parties no-
tified of delinquency 

If a creditor receives a further written notice 
from an obligor that an amount is still in dis-

pute within the time allowed for payment under 
subsection (a) of this section, a creditor may not 
report to any third party that the amount of the 
obligor is delinquent because the obligor has 
failed to pay an amount which he has indicated 
under section 1666(a)(2) of this title, unless the 
creditor also reports that the amount is in dis-
pute and, at the same time, notifies the obligor 
of the name and address of each party to whom 
the creditor is reporting information concerning 
the delinquency. 

(c) Reports by creditor of subsequent resolution 
of delinquent amounts 

A creditor shall report any subsequent resolu-
tion of any delinquencies reported pursuant to 
subsection (b) of this section to the parties to 
whom such delinquencies were initially re-
ported. 

(Pub. L. 90–321, title I, § 162, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1513.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1637, 1666 of this 

title. 

§ 1666b. Length of billing period in credit state-
ment for imposition of finance charge; effect 
of failure of timely mailing or delivery of 
statement 

(a) Additional finance charge 

If an open end consumer credit plan provides a 
time period within which an obligor may repay 
any portion of the credit extended without in-
curring an additional finance charge, such addi-
tional finance charge may not be imposed with 
respect to such portion of the credit extended 
for the billing cycle of which such period is a 
part unless a statement which includes the 
amount upon which the finance charge for that 
period is based was mailed at least fourteen days 
prior to the date specified in the statement by 
which payment must be made in order to avoid 
imposition of that finance charge. 

(b) Excusable cause 

Subsection (a) of this section does not apply in 
any case where a creditor has been prevented, 
delayed, or hindered in making timely mailing 
or delivery of such periodic statement within 
the time period specified in such subsection be-
cause of an act of God, war, natural disaster, 
strike, or other excusable or justifiable cause, as 
determined under regulations of the Board. 

(Pub. L. 90–321, title I, § 163, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1514.) 

§ 1666c. Prompt crediting of payments; imposi-
tion of finance charge 

Payments received from an obligor under an 
open end consumer credit plan by the creditor 
shall be posted promptly to the obligor’s ac-
count as specified in regulations of the Board. 
Such regulations shall prevent a finance charge 
from being imposed on any obligor if the credi-
tor has received the obligor’s payment in readily 
identifiable form in the amount, manner, loca-
tion, and time indicated by the creditor to avoid 
the imposition thereof. 

(Pub. L. 90–321, title I, § 164, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1514.) 
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§ 1666d. Treatment of credit balances 

Whenever a credit balance in excess of $1 is 
created in connection with a consumer credit 
transaction through (1) transmittal of funds to a 
creditor in excess of the total balance due on an 
account, (2) rebates of unearned finance charges 
or insurance premiums, or (3) amounts other-
wise owed to or held for the benefit of an obli-
gor, the creditor shall— 

(A) credit the amount of the credit balance 
to the consumer’s account; 

(B) refund any part of the amount of the re-
maining credit balance, upon request of the 
consumer; and 

(C) make a good faith effort to refund to the 
consumer by cash, check, or money order any 
part of the amount of the credit balance re-
maining in the account for more than six 
months, except that no further action is re-
quired in any case in which the consumer’s 
current location is not known by the creditor 
and cannot be traced through the consumer’s 
last known address or telephone number. 

(Pub. L. 90–321, title I, § 165, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1514; 
amended Pub. L. 96–221, title VI, § 621(a), Mar. 31, 
1980, 94 Stat. 184.) 

AMENDMENTS 

1980—Pub. L. 96–221 substituted provisions relating to 

duties of creditor whenever a credit balance in excess 

of $1 is created in connection with a consumer credit 

transaction, for provisions relating to duties of creditor 

whenever an obligor transmits funds to creditor in ex-

cess of the total balance due on an open end consumer 

credit account. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

§ 1666e. Notification of credit card issuer by sell-
er of return of goods, etc., by obligor; credit 
for account of obligor 

With respect to any sales transaction where a 
credit card has been used to obtain credit, where 
the seller is a person other than the card issuer, 
and where the seller accepts or allows a return 
of the goods or forgiveness of a debit for services 
which were the subject of such sale, the seller 
shall promptly transmit to the credit card is-
suer, a credit statement with respect thereto 
and the credit card issuer shall credit the ac-
count of the obligor for the amount of the trans-
action. 

(Pub. L. 90–321, title I, § 166, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1514.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1610 of this title. 

§ 1666f. Inducements to cardholders by sellers of 
cash discounts for payments by cash, check 
or similar means; finance charge for sales 
transactions involving cash discounts 

(a) Cash discounts 

With respect to credit card which may be used 
for extensions of credit in sales transactions in 
which the seller is a person other than the card 
issuer, the card issuer may not, by contract, or 
otherwise, prohibit any such seller from offering 
a discount to a cardholder to induce the card-
holder to pay by cash, check, or similar means 
rather than use a credit card. 

(b) Finance charge 

With respect to any sales transaction, any dis-
count from the regular price offered by the sell-
er for the purpose of inducing payment by cash, 
checks, or other means not involving the use of 
an open-end credit plan or a credit card shall 
not constitute a finance charge as determined 
under section 1605 of this title if such discount 
is offered to all prospective buyers and its avail-
ability is disclosed clearly and conspicuously. 

(Pub. L. 90–321, title I, § 167, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1515; 
amended Pub. L. 94–222, § 3(c)(1), Feb. 27, 1976, 90 
Stat. 197; Pub. L. 97–25, title I, § 101, July 27, 1981, 
95 Stat. 144.) 

AMENDMENTS 

1981—Subsec. (b). Pub. L. 97–25 substituted ‘‘With re-

spect to any sales transaction, any discount from the 

regular price offered by the seller for the purpose of in-

ducing payment by cash, checks, or other means not in-

volving the use of an open-end credit plan or a credit 

card shall not constitute a finance charge as deter-

mined under section 1605 of this title if such discount 

is offered to all prospective buyers and its availability 

is disclosed clearly and conspicuously’’ for ‘‘With re-

spect to any sales transaction, any discount not in ex-

cess of 5 per centum offered by the seller for the pur-

pose of inducing payment by cash, check, or other 

means not involving the use of a credit card shall not 

constitute a finance charge as determined under sec-

tion 1605 of this title, if such discount is offered to all 

prospective buyers and its availability is disclosed to 

all prospective buyers clearly and conspicuously in ac-

cordance with regulations of the Board’’. 
1976—Subsec. (a). Pub. L. 94–222 temporarily des-

ignated existing provisions as par. (1) and added par. 

(2). See Termination Date of 1976 Amendment note 

below. 

TERMINATION DATE OF 1976 AMENDMENT 

Section 3(c)(2) of Pub. L. 94–222, as amended by Pub. 

L. 95–630, title XV, § 1501, Nov. 10, 1978, 92 Stat. 3713; 

Pub. L. 97–25, title II, § 201, July 27, 1981, 95 Stat. 44, pro-

vided that: ‘‘The amendments made by paragraph (1) 

[amending this section] shall cease to be effective on 

February 27, 1984.’’ 

NULLIFICATION OF BOARD RULES AND REGULATIONS 

UNDER SUBSECTION (b) OF THIS SECTION IN EFFECT 

ON JULY 26, 1981 

Section 103 of Pub. L. 97–25 provided that: ‘‘Any rule 

or regulation of the Board of Governors of the Federal 

Reserve System pursuant to section 167(b) of the Truth 

in Lending Act [subsec. (b) of this section], as such sec-

tion was in effect on the day before the date of enact-

ment of this Act [July 27, 1981], is null and void.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1602, 1607, 1666j 

of this title. 
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§ 1666g. Tie-in services prohibited for issuance of 
credit card 

Notwithstanding any agreement to the con-
trary, a card issuer may not require a seller, as 
a condition to participating in a credit card 
plan, to open an account with or procure any 
other service from the card issuer or its subsidi-
ary or agent. 

(Pub. L. 90–321, title I, § 168, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1515.) 

§ 1666h. Offset of cardholder’s indebtedness by is-
suer of credit card with funds deposited with 
issuer by cardholder; remedies of creditors 
under State law not affected 

(a) Offset against consumer’s funds 

A card issuer may not take any action to off-
set a cardholder’s indebtedness arising in con-
nection with a consumer credit transaction 
under the relevant credit card plan against 
funds of the cardholder held on deposit with the 
card issuer unless— 

(1) such action was previously authorized in 
writing by the cardholder in accordance with a 
credit plan whereby the cardholder agrees pe-
riodically to pay debts incurred in his open 
end credit account by permitting the card is-
suer periodically to deduct all or a portion of 
such debt from the cardholder’s deposit ac-
count, and 

(2) such action with respect to any outstand-
ing disputed amount not be taken by the card 
issuer upon request of the cardholder. 

In the case of any credit card account in exist-
ence on the effective date of this section, the 
previous written authorization referred to in 
clause (1) shall not be required until the date 
(after such effective date) when such account is 
renewed, but in no case later than one year after 
such effective date. Such written authorization 
shall be deemed to exist if the card issuer has 
previously notified the cardholder that the use 
of his credit card account will subject any funds 
which the card issuer holds in deposit accounts 
of such cardholder to offset against any amounts 
due and payable on his credit card account 
which have not been paid in accordance with the 
terms of the agreement between the card issuer 
and the cardholder. 

(b) Attachments and levies 

This section does not alter or affect the right 
under State law of a card issuer to attach or 
otherwise levy upon funds of a cardholder held 
on deposit with the card issuer if that remedy is 
constitutionally available to creditors gener-
ally. 

(Pub. L. 90–321, title I, § 169, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1515.) 

REFERENCES IN TEXT 

For effective date of this section, referred to in sub-

sec. (a), see Effective Date note set out under section 

1666 of this title. 

§ 1666i. Assertion by cardholder against card is-
suer of claims and defenses arising out of 
credit card transaction; prerequisites; limita-
tion on amount of claims or defenses 

(a) Claims and defenses assertible 

Subject to the limitation contained in sub-
section (b) of this section, a card issuer who has 
issued a credit card to a cardholder pursuant to 
an open end consumer credit plan shall be sub-
ject to all claims (other than tort claims) and 
defenses arising out of any transaction in which 
the credit card is used as a method of payment 
or extension of credit if (1) the obligor has made 
a good faith attempt to obtain satisfactory reso-
lution of a disagreement or problem relative to 
the transaction from the person honoring the 
credit card; (2) the amount of the initial trans-
action exceeds $50; and (3) the place where the 
initial transaction occurred was in the same 
State as the mailing address previously provided 
by the cardholder or was within 100 miles from 
such address, except that the limitations set 
forth in clauses (2) and (3) with respect to an ob-
ligor’s right to assert claims and defenses 
against a card issuer shall not be applicable to 
any transaction in which the person honoring 
the credit card (A) is the same person as the 
card issuer, (B) is controlled by the card issuer, 
(C) is under direct or indirect common control 
with the card issuer, (D) is a franchised dealer in 
the card issuer’s products or services, or (E) has 
obtained the order for such transaction through 
a mail solicitation made by or participated in by 
the card issuer in which the cardholder is solic-
ited to enter into such transaction by using the 
credit card issued by the card issuer. 

(b) Amount of claims and defenses assertible 

The amount of claims or defenses asserted by 
the cardholder may not exceed the amount of 
credit outstanding with respect to such trans-
action at the time the cardholder first notifies 
the card issuer or the person honoring the credit 
card of such claim or defense. For the purpose of 
determining the amount of credit outstanding in 
the preceding sentence, payments and credits to 
the cardholder’s account are deemed to have 
been applied, in the order indicated, to the pay-
ment of: (1) late charges in the order of their 
entry to the account; (2) finance charges in 
order of their entry to the account; and (3) deb-
its to the account other than those set forth 
above, in the order in which each debit entry to 
the account was made. 

(Pub. L. 90–321, title I, § 170, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1515.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1637 of this title; 

title 26 section 6311. 

§ 1666j. Applicability of State laws 

(a) Consistency of provisions 

This part does not annul, alter, or affect, or 
exempt any person subject to the provisions of 
this part from complying with, the laws of any 
State with respect to credit billing practices, ex-
cept to the extent that those laws are inconsist-
ent with any provision of this part, and then 
only to the extent of the inconsistency. The 
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Board is authorized to determine whether such 
inconsistencies exist. The Board may not deter-
mine that any State law is inconsistent with 
any provision of this part if the Board deter-
mines that such law gives greater protection to 
the consumer. 

(b) Exemptions by Board from credit billing re-
quirements 

The Board shall by regulation exempt from 
the requirements of this part any class of credit 
transactions within any State if it determines 
that under the law of that State that class of 
transactions is subject to requirements substan-
tially similar to those imposed under this part 
or that such law gives greater protection to the 
consumer, and that there is adequate provision 
for enforcement. 

(c) Finance charge or other charge for credit for 
sales transactions involving cash discounts 

Notwithstanding any other provisions of this 
subchapter, any discount offered under section 
1666f(b) of this title shall not be considered a fi-
nance charge or other charge for credit under 
the usury laws of any State or under the laws of 
any State relating to disclosure of information 
in connection with credit transactions, or relat-
ing to the types, amounts or rates of charges, or 
to any element or elements of charges permis-
sible under such laws in connection with the ex-
tension or use of credit. 

(Pub. L. 90–321, title I, § 171, as added Pub. L. 
93–495, title III, § 306, Oct. 28, 1974, 88 Stat. 1516; 
amended Pub. L. 94–222, § 3(d), Feb. 27, 1976, 90 
Stat. 198.) 

AMENDMENTS 

1976—Subsec. (c). Pub. L. 94–222 added subsec. (c). 

PART E—CONSUMER LEASES 

PART REFERRED TO IN OTHER SECTIONS 

This part is referred to in sections 1604, 1632, 1640 of 

this title. 

§ 1667. Definitions 

For purposes of this part— 
(1) The term ‘‘consumer lease’’ means a con-

tract in the form of a lease or bailment for the 
use of personal property by a natural person 
for a period of time exceeding four months, 
and for a total contractual obligation not ex-
ceeding $25,000, primarily for personal, family, 
or household purposes, whether or not the les-
see has the option to purchase or otherwise be-
come the owner of the property at the expira-
tion of the lease, except that such term shall 
not include any credit sale as defined in sec-
tion 1602(g) of this title. Such term does not 
include a lease for agricultural, business, or 
commercial purposes, or to a government or 
governmental agency or instrumentality, or 
to an organization. 

(2) The term ‘‘lessee’’ means a natural per-
son who leases or is offered a consumer lease. 

(3) The term ‘‘lessor’’ means a person who is 
regularly engaged in leasing, offering to lease, 
or arranging to lease under a consumer lease. 

(4) The term ‘‘personal property’’ means any 
property which is not real property under the 

laws of the State where situated at the time 
offered or otherwise made available for lease. 

(5) The terms ‘‘security’’ and ‘‘security in-
terest’’ mean any interest in property which 
secures payment or performance of an obliga-
tion. 

(Pub. L. 90–321, title I, § 181, as added Pub. L. 
94–240, § 3, Mar. 23, 1976, 90 Stat. 257.) 

EFFECTIVE DATE 

Section 6 of Pub. L. 94–240 provided that: ‘‘This Act 

[enacting this section and sections 1667a to 1667e of this 

title, amending sections 1601 and 1640 of this title, and 

enacting provisions set out as a note under section 1601 

of this title] takes effect one year after the date of its 

enactment [Mar. 23, 1976].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1631 of this title. 

§ 1667a. Consumer lease disclosures 

Each lessor shall give a lessee prior to the con-
summation of the lease a dated written state-
ment on which the lessor and lessee are identi-
fied setting out accurately and in a clear and 
conspicuous manner the following information 
with respect to that lease, as applicable: 

(1) A brief description or identification of 
the leased property; 

(2) The amount of any payment by the lessee 
required at the inception of the lease; 

(3) The amount paid or payable by the lessee 
for official fees, registration, certificate of 
title, or license fees or taxes; 

(4) The amount of other charges payable by 
the lessee not included in the periodic pay-
ments, a description of the charges and that 
the lessee shall be liable for the differential, if 
any, between the anticipated fair market 
value of the leased property and its appraised 
actual value at the termination of the lease, if 
the lessee has such liability; 

(5) A statement of the amount or method of 
determining the amount of any liabilities the 
lease imposes upon the lessee at the end of the 
term and whether or not the lessee has the op-
tion to purchase the leased property and at 
what price and time; 

(6) A statement identifying all express war-
ranties and guarantees made by the manufac-
turer or lessor with respect to the leased prop-
erty, and identifying the party responsible for 
maintaining or servicing the leased property 
together with a description of the responsibil-
ity; 

(7) A brief description of insurance provided 
or paid for by the lessor or required of the les-
see, including the types and amounts of the 
coverages and costs; 

(8) A description of any security interest 
held or to be retained by the lessor in connec-
tion with the lease and a clear identification 
of the property to which the security interest 
relates; 

(9) The number, amount, and due dates or 
periods of payments under the lease and the 
total amount of such periodic payments; 

(10) Where the lease provides that the lessee 
shall be liable for the anticipated fair market 
value of the property on expiration of the 
lease, the fair market value of the property at 
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the inception of the lease, the aggregate cost 
of the lease on expiration, and the differential 
between them; and 

(11) A statement of the conditions under 
which the lessee or lessor may terminate the 
lease prior to the end of the term and the 
amount or method of determining any penalty 
or other charge for delinquency, default, late 
payments, or early termination. 

The disclosures required under this section may 
be made in the lease contract to be signed by 
the lessee. The Board may provide by regulation 
that any portion of the information required to 
be disclosed under this section may be given in 
the form of estimates where the lessor is not in 
a position to know exact information. 

(Pub. L. 90–321, title I, § 182, as added Pub. L. 
94–240, § 3, Mar. 23, 1976, 90 Stat. 258.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1667d of this 

title. 

§ 1667b. Lessee’s liability on expiration or termi-
nation of lease 

(a) Estimated residual value of property as basis; 
presumptions; action by lessor for excess li-
ability; mutually agreeable final adjustment 

Where the lessee’s liability on expiration of a 
consumer lease is based on the estimated resid-
ual value of the property such estimated resid-
ual value shall be a reasonable approximation of 
the anticipated actual fair market value of the 
property on lease expiration. There shall be a re-
buttable presumption that the estimated resid-
ual value is unreasonable to the extent that the 
estimated residual value exceeds the actual re-
sidual value by more than three times the aver-
age payment allocable to a monthly period 
under the lease. In addition, where the lessee 
has such liability on expiration of a consumer 
lease there shall be a rebuttable presumption 
that the lessor’s estimated residual value is not 
in good faith to the extent that the estimated 
residual value exceeds the actual residual value 
by more than three times the average payment 
allocable to a monthly period under the lease 
and such lessor shall not collect from the lessee 
the amount of such excess liability on expira-
tion of a consumer lease unless the lessor brings 
a successful action with respect to such excess 
liability. In all actions, the lessor shall pay the 
lessee’s reasonable attorney’s fees. The pre-
sumptions stated in this section shall not apply 
to the extent the excess of estimated over actual 
residual value is due to physical damage to the 
property beyond reasonable wear and use, or to 
excessive use, and the lease may set standards 
for such wear and use if such standards are not 
unreasonable. Nothing in this subsection shall 
preclude the right of a willing lessee to make 
any mutually agreeable final adjustment with 
respect to such excess residual liability, pro-
vided such an agreement is reached after termi-
nation of the lease. 

(b) Penalties and charges for delinquency, de-
fault, or early termination 

Penalties or other charges for delinquency, de-
fault, or early termination may be specified in 

the lease but only at an amount which is reason-
able in the light of the anticipated or actual 
harm caused by the delinquency, default, or 
early termination, the difficulties of proof of 
loss, and the inconvenience or nonfeasibility of 
otherwise obtaining an adequate remedy. 

(c) Independent professional appraisal of resid-
ual value of property at termination of lease; 
finality 

If a lease has a residual value provision at the 
termination of the lease, the lessee may obtain 
at his expense, a professional appraisal of the 
leased property by an independent third party 
agreed to by both parties. Such appraisal shall 
be final and binding on the parties. 

(Pub. L. 90–321, title I, § 183, as added Pub. L. 
94–240, § 3, Mar. 23, 1976, 90 Stat. 259.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1667d of this 

title. 

§ 1667c. Consumer lease advertising; liability of 
advertising media 

(a) In general 

If an advertisement for a consumer lease in-
cludes a statement of the amount of any pay-
ment or a statement that any or no initial pay-
ment is required, the advertisement shall clear-
ly and conspicuously state, as applicable— 

(1) the transaction advertised is a lease; 
(2) the total amount of any initial payments 

required on or before consummation of the 
lease or delivery of the property, whichever is 
later; 

(3) that a security deposit is required; 
(4) the number, amount, and timing of 

scheduled payments; and 
(5) with respect to a lease in which the li-

ability of the consumer at the end of the lease 
term is based on the anticipated residual value 
of the property, that an extra charge may be 
imposed at the end of the lease term. 

(b) Advertising medium not liable 

No owner or employee of any entity that 
serves as a medium in which an advertisement 
appears or through which an advertisement is 
disseminated, shall be liable under this section. 

(c) Radio advertisements 

(1) In general 

An advertisement by radio broadcast to aid, 
promote, or assist, directly or indirectly, any 
consumer lease shall be deemed to be in com-
pliance with the requirements of subsection 
(a) of this section if such advertisement clear-
ly and conspicuously— 

(A) states the information required by 
paragraphs (1) and (2) of subsection (a) of 
this section; 

(B) states the number, amounts, due dates 
or periods of scheduled payments, and the 
total of such payments under the lease; 

(C) includes— 
(i) a referral to— 

(I) a toll-free telephone number estab-
lished in accordance with paragraph (2) 
that may be used by consumers to obtain 
the information required under sub-
section (a) of this section; or 
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(II) a written advertisement that— 
(aa) appears in a publication in gen-

eral circulation in the community 
served by the radio station on which 
such advertisement is broadcast during 
the period beginning 3 days before any 
such broadcast and ending 10 days 
after such broadcast; and 

(bb) includes the information re-
quired to be disclosed under subsection 
(a) of this section; and 

(ii) the name and dates of any publica-
tion referred to in clause (i)(II); and 

(D) includes any other information which 
the Board determines necessary to carry out 
this part. 

(2) Establishment of toll-free number 

(A) In general 

In the case of a radio broadcast advertise-
ment described in paragraph (1) that in-
cludes a referral to a toll-free telephone 
number, the lessor who offers the consumer 
lease shall— 

(i) establish such a toll-free telephone 
number not later than the date on which 
the advertisement including the referral is 
broadcast; 

(ii) maintain such telephone number for 
a period of not less than 10 days, beginning 
on the date of any such broadcast; and 

(iii) provide the information required 
under subsection (a) of this section with 
respect to the lease to any person who 
calls such number. 

(B) Form of information 

The information required to be provided 
under subparagraph (A)(iii) shall be provided 
verbally or, if requested by the consumer, in 
written form. 

(3) No effect on other law 

Nothing in this subsection shall affect the 
requirements of Federal law as such require-
ments apply to advertisement by any medium 
other than radio broadcast. 

(Pub. L. 90–321, title I, § 184, as added Pub. L. 
94–240, § 3, Mar. 23, 1976, 90 Stat. 259; amended 
Pub. L. 103–325, title III, § 336(a), Sept. 23, 1994, 
108 Stat. 2234; Pub. L. 104–208, div. A, title II, 
§ 2605(c), Sept. 30, 1996, 110 Stat. 3009–473.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–208, § 2605(c)(1), (3), 

added subsec. (a) and struck out former subsec. (a) con-

sisting of introductory provisions and 5 pars. relating 

to contents of lease agreements required if consumer 

lease advertisement stated amount of payment, number 

of required payments, or that any or no payments were 

required at lease inception. 
Subsec. (b). Pub. L. 104–208, § 2605(c)(3), added subsec. 

(b). Former subsec. (b) redesignated (c). 
Subsec. (c). Pub. L. 104–208, § 2605(c)(1), (2), redesig-

nated subsec. (b) as (c) and struck out former subsec. 

(c) which read as follows: ‘‘There is no liability under 

this section on the part of any owner or personnel, as 

such, of any medium in which an advertisement ap-

pears or through which it is disseminated.’’ 
1994—Subsecs. (b), (c). Pub. L. 103–325 added subsec. 

(b) and redesignated former subsec. (b) as (c). 

STUDY OF ADVERTISING RULES 

Section 336(b) of Pub. L. 103–325 provided that: ‘‘Not 

later than 365 days after the date of enactment of this 

Act [Sept. 23, 1994], the Board of Governors of the Fed-

eral Reserve System shall submit a report to the Con-

gress on— 

‘‘(1) the current rules applicable to credit advertis-

ing; 

‘‘(2) how such rules could be modified to increase 

consumer benefit and decrease creditor costs; and 

‘‘(3) how such rules could be modified, if at all, for 

radio advertisements without diminishing consumer 

protection.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1667d of this 

title. 

§ 1667d. Civil liability of lessors 

(a) Grounds for maintenance of action 

Any lessor who fails to comply with any re-
quirement imposed under section 1667a or 1667b 
of this title with respect to any person is liable 
to such person as provided in section 1640 of this 
title. 

(b) Additional grounds for maintenance of ac-
tion; ‘‘creditor’’ defined 

Any lessor who fails to comply with any re-
quirement imposed under section 1667c of this 
title with respect to any person who suffers ac-
tual damage from the violation is liable to such 
person as provided in section 1640 of this title. 
For the purposes of this section, the term ‘‘cred-
itor’’ as used in sections 1640 and 1641 of this 
title shall include a lessor as defined in this 
part. 

(c) Jurisdiction of courts; time limitation 

Notwithstanding section 1640(e) of this title, 
any action under this section may be brought in 
any United States district court or in any other 
court of competent jurisdiction. Such actions al-
leging a failure to disclose or otherwise comply 
with the requirements of this part shall be 
brought within one year of the termination of 
the lease agreement. 

(Pub. L. 90–321, title I, § 185, as added Pub. L. 
94–240, § 3, Mar. 23, 1976, 90 Stat. 260; amended 
Pub. L. 96–221, title VI, § 624, Mar. 31, 1980, 94 
Stat. 185.) 

AMENDMENTS 

1980—Subsec. (b). Pub. L. 96–221 struck out applicabil-

ity of section 1614 of this title to term ‘‘creditor’’. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

§ 1667e. Applicability of State laws; exemptions 
by Board from leasing requirements 

(a) This part does not annul, alter, or affect, or 
exempt any person subject to the provisions of 
this part from complying with, the laws of any 
State with respect to consumer leases, except to 
the extent that those laws are inconsistent with 
any provision of this part, and then only to the 
extent of the inconsistency. The Board is au-
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1 So in original. Probably should be ‘‘this’’. 

thorized to determine whether such inconsist-
encies exist. The Board may not determine that 
any State law is inconsistent with any provision 
of this part if the Board determines that such 
law gives greater protection and benefit to the 
consumer. 

(b) The Board shall by regulation exempt from 
the requirements of this part any class of lease 
transactions within any State if it determines 
that under the law of that State that class of 
transactions is subject to requirements substan-
tially similar to those imposed under this part 
or that such law gives greater protection and 
benefit to the consumer, and that there is ade-
quate provision for enforcement. 

(Pub. L. 90–321, title I, § 186, as added Pub. L. 
94–240, § 3, Mar. 23, 1976, 90 Stat. 260.) 

§ 1667f. Regulations 

(a) Regulations authorized 

(1) In general 

The Board shall prescribe regulations to up-
date and clarify the requirements and defini-
tions applicable to lease disclosures and con-
tracts, and any other issues specifically relat-
ed to consumer leasing, to the extent that the 
Board determines such action to be nec-
essary— 

(A) to carry out this part; 
(B) to prevent any circumvention of this 

part; or 
(C) to facilitate compliance with the re-

quirements of the 1 part. 

(2) Classifications, adjustments 

Any regulations prescribed under paragraph 
(1) may contain classifications and differentia-
tions, and may provide for adjustments and 
exceptions for any class of transactions, as the 
Board considers appropriate. 

(b) Model disclosure 

(1) Publication 

The Board shall establish and publish model 
disclosure forms to facilitate compliance with 
the disclosure requirements of this part and to 
aid the consumer in understanding the trans-
action to which the subject disclosure form re-
lates. 

(2) Use of automated equipment 

In establishing model forms under this sub-
section, the Board shall consider the use by 
lessors of data processing or similar auto-
mated equipment. 

(3) Use optional 

A lessor may utilize a model disclosure form 
established by the Board under this subsection 
for purposes of compliance with this part, at 
the discretion of the lessor. 

(4) Effect of use 

Any lessor who properly uses the material 
aspects of any model disclosure form estab-
lished by the Board under this subsection shall 
be deemed to be in compliance with the disclo-
sure requirements to which the form relates. 

(Pub. L. 90–321, title I, § 187, as added Pub. L. 
104–208, div. A, title II, § 2605(b)(1), Sept. 30, 1996, 
110 Stat. 3009–471.) 

EFFECTIVE DATE 

Section 2605(b)(2) of div. A of Pub. L. 104–208 provided 

that: 
‘‘(A) IN GENERAL.—Any regulation of the Board, or 

any amendment or interpretation of any regulation of 

the Board issued pursuant to section 187 of the Truth in 

Lending Act [15 U.S.C. 1667f] (as added by paragraph (1) 

of this subsection), shall become effective on the first 

October 1 that follows the date of promulgation of that 

regulation, amendment, or interpretation by not less 

than 6 months. 
‘‘(B) LONGER PERIOD.—The Board may, at the discre-

tion of the Board, extend the time period referred to in 

subparagraph (A) in accordance with subparagraph (C), 

to permit lessors to adjust their disclosure forms to ac-

commodate the requirements of section 127 [187] of the 

Truth in Lending Act (as added by paragraph (1) of this 

subsection). 
‘‘(C) SHORTER PERIOD.—The Board may shorten the 

time period referred to in subparagraph (A), if the 

Board makes a specific finding that such action is nec-

essary to comply with the findings of a court or to pre-

vent an unfair or deceptive practice. 
‘‘(D) COMPLIANCE BEFORE EFFECTIVE DATE.—Any lessor 

may comply with any means of disclosure provided for 

in section 127 [187] of the Truth in Lending Act (as 

added by paragraph (1) of this subsection) before the ef-

fective date of such requirement. 
‘‘(E) DEFINITIONS.—For purposes of this subsection, 

the term ‘lessor’ has the same meaning as in section 181 

of the Truth in Lending Act [15 U.S.C. 1667].’’ 

CONGRESSIONAL FINDINGS AND DECLARATION OF 

PURPOSES 

Section 2605(a) of div. A of Pub. L. 104–208 provided 

that: 
‘‘(1) FINDINGS.—The Congress finds that— 

‘‘(A) competition among the various financial insti-

tutions and other firms engaged in the business of 

consumer leasing is greatest when there is informed 

use of leasing; 
‘‘(B) the informed use of leasing results from an 

awareness of the cost of leasing by consumers; and 
‘‘(C) there has been a continued trend toward leas-

ing automobiles and other durable goods for con-

sumer use as an alternative to installment credit 

sales and that leasing product advances have oc-

curred such that lessors have been unable to provide 

consistent industry-wide disclosures to fully account 

for the competitive progress that has occurred. 
‘‘(2) PURPOSES.—The purposes of this section are— 

‘‘(A) to assure a simple, meaningful disclosure of 

leasing terms so that the consumer will be able to 

compare more readily the various leasing terms 

available to the consumer and avoid the uninformed 

use of leasing, and to protect the consumer against 

inaccurate and unfair leasing practices; 
‘‘(B) to provide for adequate cost disclosures that 

reflect the marketplace without impairing competi-

tion and the development of new leasing products; 

and 
‘‘(C) to provide the Board with the regulatory au-

thority to assure a simplified, meaningful definition 

and disclosure of the terms of certain leases of per-

sonal property for personal, family, or household pur-

poses so as to— 
‘‘(i) enable the lessee to compare more readily the 

various lease terms available to the lessee; 
‘‘(ii) enable comparison of lease terms with credit 

terms, as appropriate; and 
‘‘(iii) assure meaningful and accurate disclosures 

of lease terms in advertisements.’’ 

SUBCHAPTER II—RESTRICTIONS ON 
GARNISHMENT 

§ 1671. Congressional findings and declaration of 
purpose 

(a) Disadvantages of garnishment 

The Congress finds: 
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(1) The unrestricted garnishment of com-
pensation due for personal services encourages 
the making of predatory extensions of credit. 
Such extensions of credit divert money into 
excessive credit payments and thereby hinder 
the production and flow of goods in interstate 
commerce. 

(2) The application of garnishment as a 
creditors’ remedy frequently results in loss of 
employment by the debtor, and the resulting 
disruption of employment, production, and 
consumption constitutes a substantial burden 
on interstate commerce. 

(3) The great disparities among the laws of 
the several States relating to garnishment 
have, in effect, destroyed the uniformity of 
the bankruptcy laws and frustrated the pur-
poses thereof in many areas of the country. 

(b) Necessity for regulation 

On the basis of the findings stated in sub-
section (a) of this section, the Congress deter-
mines that the provisions of this subchapter are 
necessary and proper for the purpose of carrying 
into execution the powers of the Congress to 
regulate commerce and to establish uniform 
bankruptcy laws. 

(Pub. L. 90–321, title III, § 301, May 29, 1968, 82 
Stat. 163.) 

REFERENCES IN TEXT 

The bankruptcy laws, referred to in subsec. (b), are 

generally classified to Title 11 (§ 101 et seq.), Bank-

ruptcy. 

EFFECTIVE DATE 

Section 504(c) of Pub. L. 90–321 provided that: ‘‘Title 

III [enacting this section and sections 1672 to 1677 of 

this title] takes effect on July 1, 1970.’’ 

§ 1672. Definitions 

For the purposes of this subchapter: 
(a) The term ‘‘earnings’’ means compensation 

paid or payable for personal services, whether 
denominated as wages, salary, commission, 
bonus, or otherwise, and includes periodic pay-
ments pursuant to a pension or retirement pro-
gram. 

(b) The term ‘‘disposable earnings’’ means 
that part of the earnings of any individual re-
maining after the deduction from those earnings 
of any amounts required by law to be withheld. 

(c) The term ‘‘garnishment’’ means any legal 
or equitable procedure through which the earn-
ings of any individual are required to be with-
held for payment of any debt. 

(Pub. L. 90–321, title III, § 302, May 29, 1968, 82 
Stat. 163.) 

§ 1673. Restriction on garnishment 

(a) Maximum allowable garnishment 

Except as provided in subsection (b) of this 
section and in section 1675 of this title, the max-
imum part of the aggregate disposable earnings 
of an individual for any workweek which is sub-
jected to garnishment may not exceed 

(1) 25 per centum of his disposable earnings 
for that week, or 

(2) the amount by which his disposable earn-
ings for that week exceed thirty times the 

Federal minimum hourly wage prescribed by 
section 206(a)(1) of title 29 in effect at the time 
the earnings are payable, 

whichever is less. In the case of earnings for any 
pay period other than a week, the Secretary of 
Labor shall by regulation prescribe a multiple of 
the Federal minimum hourly wage equivalent in 
effect to that set forth in paragraph (2). 

(b) Exceptions 

(1) The restrictions of subsection (a) of this 
section do not apply in the case of 

(A) any order for the support of any person 
issued by a court of competent jurisdiction or 
in accordance with an administrative proce-
dure, which is established by State law, which 
affords substantial due process, and which is 
subject to judicial review. 

(B) any order of any court of the United 
States having jurisdiction over cases under 
chapter 13 of title 11. 

(C) any debt due for any State or Federal 
tax. 

(2) The maximum part of the aggregate dispos-
able earnings of an individual for any workweek 
which is subject to garnishment to enforce any 
order for the support of any person shall not ex-
ceed— 

(A) where such individual is supporting his 
spouse or dependent child (other than a spouse 
or child with respect to whose support such 
order is used), 50 per centum of such individ-
ual’s disposable earnings for that week; and 

(B) where such individual is not supporting 
such a spouse or dependent child described in 
clause (A), 60 per centum of such individual’s 
disposable earnings for that week; 

except that, with respect to the disposable earn-
ings of any individual for any workweek, the 50 
per centum specified in clause (A) shall be 
deemed to be 55 per centum and the 60 per cen-
tum specified in clause (B) shall be deemed to be 
65 per centum, if and to the extent that such 
earnings are subject to garnishment to enforce a 
support order with respect to a period which is 
prior to the twelve-week period which ends with 
the beginning of such workweek. 

(c) Execution or enforcement of garnishment 
order or process prohibited 

No court of the United States or any State, 
and no State (or officer or agency thereof), may 
make, execute, or enforce any order or process 
in violation of this section. 

(Pub. L. 90–321, title III, § 303, May 29, 1968, 82 
Stat. 163; Pub. L. 95–30, title V, § 501(e)(1)–(3), 
May 23, 1977, 91 Stat. 161, 162; Pub. L. 95–598, title 
III, § 312(a), Nov. 6, 1978, 92 Stat. 2676.) 

AMENDMENTS 

1978—Subsec. (b)(1)(B). Pub. L. 95–598 substituted 

‘‘court of the United States having jurisdiction over 

cases under chapter 13 of title 11’’ for ‘‘court of bank-

ruptcy under chapter XIII of the Bankruptcy Act’’. 

1977—Subsec. (b). Pub. L. 95–30, § 501(e)(1), (2), des-

ignated existing provisions as par. (1) and existing pars. 

(1), (2), and (3) as subpars. (A), (B), and (C) thereof, sub-

stituted ‘‘for the support of any person issued by a 

court of competent jurisdiction or in accordance with 

an administrative procedure, which is established by 

State law, which affords substantial due process, and 
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1 So in original. Probably should be ‘‘creditworthiness’’. 

which is subject to judicial review’’ for ‘‘of any court 

for the support of any person’’ in subpar. (A) as so re-

designated, and added par. (2). 

Subsec. (c). Pub. L. 95–30, § 501(e)(3), inserted ‘‘, and 

no State (or officer or agency thereof),’’ after ‘‘or any 

State’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Section 501(e)(5) of Pub. L. 95–30 provided that: ‘‘The 

amendments made by this subsection [amending this 

section and section 1675 of this title] shall take effect 

on the first day of the first calendar month which be-

gins after the date of enactment of this Act [May 23, 

1977].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1675 of this title; 

title 5 section 5520a; title 18 section 3613; title 28 sec-

tions 3002, 3003; title 29 section 1056; title 42 sections 

665, 666, 1396g–1. 

§ 1674. Restriction on discharge from employ-
ment by reason of garnishment 

(a) Termination of employment 

No employer may discharge any employee by 
reason of the fact that his earnings have been 
subjected to garnishment for any one indebted-
ness. 

(b) Penalties 

Whoever willfully violates subsection (a) of 
this section shall be fined not more than $1,000, 
or imprisoned not more than one year, or both. 

(Pub. L. 90–321, title III, § 304, May 29, 1968, 82 
Stat. 163.) 

§ 1675. Exemption for State-regulated garnish-
ments 

The Secretary of Labor may by regulation ex-
empt from the provisions of section 1673(a) and 
(b)(2) of this title garnishments issued under the 
laws of any State if he determines that the laws 
of that State provide restrictions on garnish-
ment which are substantially similar to those 
provided in section 1673(a) and (b)(2) of this title. 

(Pub. L. 90–321, title III, § 305, May 29, 1968, 82 
Stat. 164; Pub. L. 95–30, title V, § 501(e)(4), May 
23, 1977, 91 Stat. 162.) 

AMENDMENTS 

1977—Pub. L. 95–30 substituted ‘‘section 1673(a) and 

(b)(2) of this title’’ for ‘‘section 1673(a) of this title’’ in 

two places. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1673 of this title. 

§ 1676. Enforcement by Secretary of Labor 

The Secretary of Labor, acting through the 
Wage and Hour Division of the Department of 
Labor, shall enforce the provisions of this sub-
chapter. 

(Pub. L. 90–321, title III, § 306, May 29, 1968, 82 
Stat. 164.) 

§ 1677. Effect on State laws 

This subchapter does not annul, alter, or af-
fect, or exempt any person from complying with, 
the laws of any State 

(1) prohibiting garnishments or providing for 
more limited garnishment than are allowed 
under this subchapter, or 

(2) prohibiting the discharge of any em-
ployee by reason of the fact that his earnings 
have been subjected to garnishment for more 
than one indebtedness. 

(Pub. L. 90–321, title III, § 307, May 29, 1968, 82 
Stat. 164.) 

SUBCHAPTER II–A—CREDIT REPAIR 
ORGANIZATIONS 

§ 1679. Findings and purposes 

(a) Findings 

The Congress makes the following findings: 
(1) Consumers have a vital interest in estab-

lishing and maintaining their credit worthi-
ness 1 and credit standing in order to obtain 
and use credit. As a result, consumers who 
have experienced credit problems may seek as-
sistance from credit repair organizations 
which offer to improve the credit standing of 
such consumers. 

(2) Certain advertising and business prac-
tices of some companies engaged in the busi-
ness of credit repair services have worked a fi-
nancial hardship upon consumers, particularly 
those of limited economic means and who are 
inexperienced in credit matters. 

(b) Purposes 

The purposes of this subchapter are— 
(1) to ensure that prospective buyers of the 

services of credit repair organizations are pro-
vided with the information necessary to make 
an informed decision regarding the purchase of 
such services; and 

(2) to protect the public from unfair or de-
ceptive advertising and business practices by 
credit repair organizations. 

(Pub. L. 90–321, title IV, § 402, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–455.) 

PRIOR PROVISIONS 

A prior title IV of Pub. L. 90–321, May 29, 1968, 82 Stat. 

164, as amended by Pub. L. 91–344, July 20, 1970, 84 Stat. 

440; Pub. L. 92–321, June 30, 1972, 86 Stat. 382, which was 

set out as a note under section 1601 of this title, estab-

lished a bipartisan National Commission on Consumer 

Finance to study the functioning and structure of the 

consumer finance industry as well as consumer credit 

transactions generally. The Commission was to submit 

a final report by Dec. 31, 1972, and was to cease to exist 

thereafter. 

EFFECTIVE DATE OF SUBCHAPTER 

Section 413 of title IV of Pub. L. 90–321, as added by 

Pub. L. 104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 

Stat. 3009–462, provided that: ‘‘This title [enacting this 

subchapter] shall apply after the end of the 6-month pe-

riod beginning on the date of the enactment of the 

Credit Repair Organizations Act [Sept. 30, 1996], except 

with respect to contracts entered into by a credit re-

pair organization before the end of such period.’’ 
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1 So in original. Probably should be ‘‘creditworthiness,’’. 

§ 1679a. Definitions 

For purposes of this subchapter, the following 
definitions apply: 

(1) Consumer 

The term ‘‘consumer’’ means an individual. 

(2) Consumer credit transaction 

The term ‘‘consumer credit transaction’’ 
means any transaction in which credit is of-
fered or extended to an individual for personal, 
family, or household purposes. 

(3) Credit repair organization 

The term ‘‘credit repair organization’’— 
(A) means any person who uses any instru-

mentality of interstate commerce or the 
mails to sell, provide, or perform (or rep-
resent that such person can or will sell, pro-
vide, or perform) any service, in return for 
the payment of money or other valuable 
consideration, for the express or implied 
purpose of— 

(i) improving any consumer’s credit 
record, credit history, or credit rating; or 

(ii) providing advice or assistance to any 
consumer with regard to any activity or 
service described in clause (i); and 

(B) does not include— 
(i) any nonprofit organization which is 

exempt from taxation under section 
501(c)(3) of title 26; 

(ii) any creditor (as defined in section 
1602 of this title), with respect to any con-
sumer, to the extent the creditor is assist-
ing the consumer to restructure any debt 
owed by the consumer to the creditor; or 

(iii) any depository institution (as that 
term is defined in section 1813 of title 12) 
or any Federal or State credit union (as 
those terms are defined in section 1752 of 
title 12), or any affiliate or subsidiary of 
such a depository institution or credit 
union. 

(4) Credit 

The term ‘‘credit’’ has the meaning given to 
such term in section 1602(e) of this title. 

(Pub. L. 90–321, title IV, § 403, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–455.) 

PRIOR PROVISIONS 

For a prior section 403 of Pub. L. 90–321, see note set 

out under section 1679 of this title. 

§ 1679b. Prohibited practices 

(a) In general 

No person may— 
(1) make any statement, or counsel or advise 

any consumer to make any statement, which 
is untrue or misleading (or which, upon the ex-
ercise of reasonable care, should be known by 
the credit repair organization, officer, em-
ployee, agent, or other person to be untrue or 
misleading) with respect to any consumer’s 
credit worthiness,1 credit standing, or credit 
capacity to— 

(A) any consumer reporting agency (as de-
fined in section 1681a(f) of this title); or 

(B) any person— 
(i) who has extended credit to the con-

sumer; or 
(ii) to whom the consumer has applied or 

is applying for an extension of credit; 

(2) make any statement, or counsel or advise 
any consumer to make any statement, the in-
tended effect of which is to alter the consum-
er’s identification to prevent the display of 
the consumer’s credit record, history, or rat-
ing for the purpose of concealing adverse in-
formation that is accurate and not obsolete 
to— 

(A) any consumer reporting agency; 
(B) any person— 

(i) who has extended credit to the con-
sumer; or 

(ii) to whom the consumer has applied or 
is applying for an extension of credit; 

(3) make or use any untrue or misleading 
representation of the services of the credit re-
pair organization; or 

(4) engage, directly or indirectly, in any act, 
practice, or course of business that constitutes 
or results in the commission of, or an attempt 
to commit, a fraud or deception on any person 
in connection with the offer or sale of the 
services of the credit repair organization. 

(b) Payment in advance 

No credit repair organization may charge or 
receive any money or other valuable consider-
ation for the performance of any service which 
the credit repair organization has agreed to per-
form for any consumer before such service is 
fully performed. 

(Pub. L. 90–321, title IV, § 404, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–456.) 

PRIOR PROVISIONS 

For a prior section 404 of Pub. L. 90–321, see note set 

out under section 1679 of this title. 

§ 1679c. Disclosures 

(a) Disclosure required 

Any credit repair organization shall provide 
any consumer with the following written state-
ment before any contract or agreement between 
the consumer and the credit repair organization 
is executed: 

‘‘Consumer Credit File Rights Under State and 
Federal Law 

‘‘You have a right to dispute inaccurate infor-
mation in your credit report by contacting the 
credit bureau directly. However, neither you nor 
any ‘credit repair’ company or credit repair or-
ganization has the right to have accurate, cur-
rent, and verifiable information removed from 
your credit report. The credit bureau must re-
move accurate, negative information from your 
report only if it is over 7 years old. Bankruptcy 
information can be reported for 10 years. 

‘‘You have a right to obtain a copy of your 
credit report from a credit bureau. You may be 
charged a reasonable fee. There is no fee, how-
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ever, if you have been turned down for credit, 
employment, insurance, or a rental dwelling be-
cause of information in your credit report with-
in the preceding 60 days. The credit bureau must 
provide someone to help you interpret the infor-
mation in your credit file. You are entitled to 
receive a free copy of your credit report if you 
are unemployed and intend to apply for employ-
ment in the next 60 days, if you are a recipient 
of public welfare assistance, or if you have rea-
son to believe that there is inaccurate informa-
tion in your credit report due to fraud. 

‘‘You have a right to sue a credit repair orga-
nization that violates the Credit Repair Organi-
zation Act. This law prohibits deceptive prac-
tices by credit repair organizations. 

‘‘You have the right to cancel your contract 
with any credit repair organization for any rea-
son within 3 business days from the date you 
signed it. 

‘‘Credit bureaus are required to follow reason-
able procedures to ensure that the information 
they report is accurate. However, mistakes may 
occur. 

‘‘You may, on your own, notify a credit bureau 
in writing that you dispute the accuracy of in-
formation in your credit file. The credit bureau 
must then reinvestigate and modify or remove 
inaccurate or incomplete information. The cred-
it bureau may not charge any fee for this serv-
ice. Any pertinent information and copies of all 
documents you have concerning an error should 
be given to the credit bureau. 

‘‘If the credit bureau’s reinvestigation does 
not resolve the dispute to your satisfaction, you 
may send a brief statement to the credit bureau, 
to be kept in your file, explaining why you think 
the record is inaccurate. The credit bureau must 
include a summary of your statement about dis-
puted information with any report it issues 
about you. 

‘‘The Federal Trade Commission regulates 
credit bureaus and credit repair organizations. 
For more information contact: 

‘‘The Public Reference Branch 
‘‘Federal Trade Commission 
‘‘Washington, D.C. 20580’’. 

(b) Separate statement requirement 

The written statement required under this sec-
tion shall be provided as a document which is 
separate from any written contract or other 
agreement between the credit repair organiza-
tion and the consumer or any other written ma-
terial provided to the consumer. 

(c) Retention of compliance records 

(1) In general 

The credit repair organization shall main-
tain a copy of the statement signed by the 
consumer acknowledging receipt of the state-
ment. 

(2) Maintenance for 2 years 

The copy of any consumer’s statement shall 
be maintained in the organization’s files for 2 
years after the date on which the statement is 
signed by the consumer. 

(Pub. L. 90–321, title IV, § 405, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–457.) 

REFERENCES IN TEXT 

The Credit Repair Organization Act, referred to in 

subsec. (a), probably means the Credit Repair Organiza-

tions Act, Pub. L. 90–321, title IV, as added Pub. L. 

104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 Stat. 

3009–454, which is classified generally to this sub-

chapter. For complete classification of this Act to the 

Code, see Short Title note set out under section 1601 of 

this title and Tables. 

PRIOR PROVISIONS 

For a prior section 405 of Pub. L. 90–321, see note set 

out under section 1679 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1679e of this 

title. 

§ 1679d. Credit repair organizations contracts 

(a) Written contracts required 

No services may be provided by any credit re-
pair organization for any consumer— 

(1) unless a written and dated contract (for 
the purchase of such services) which meets the 
requirements of subsection (b) of this section 
has been signed by the consumer; or 

(2) before the end of the 3-business-day pe-
riod beginning on the date the contract is 
signed. 

(b) Terms and conditions of contract 

No contract referred to in subsection (a) of 
this section meets the requirements of this sub-
section unless such contract includes (in writ-
ing)— 

(1) the terms and conditions of payment, in-
cluding the total amount of all payments to be 
made by the consumer to the credit repair or-
ganization or to any other person; 

(2) a full and detailed description of the serv-
ices to be performed by the credit repair orga-
nization for the consumer, including— 

(A) all guarantees of performance; and 
(B) an estimate of— 

(i) the date by which the performance of 
the services (to be performed by the credit 
repair organization or any other person) 
will be complete; or 

(ii) the length of the period necessary to 
perform such services; 

(3) the credit repair organization’s name and 
principal business address; and 

(4) a conspicuous statement in bold face 
type, in immediate proximity to the space re-
served for the consumer’s signature on the 
contract, which reads as follows: ‘‘You may 
cancel this contract without penalty or obli-
gation at any time before midnight of the 3rd 
business day after the date on which you 
signed the contract. See the attached notice of 
cancellation form for an explanation of this 
right.’’. 

(Pub. L. 90–321, title IV, § 406, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–458.) 

PRIOR PROVISIONS 

For a prior section 406 of Pub. L. 90–321, see note set 

out under section 1679 of this title. 
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§ 1679e. Right to cancel contract 

(a) In general 

Any consumer may cancel any contract with 
any credit repair organization without penalty 
or obligation by notifying the credit repair orga-
nization of the consumer’s intention to do so at 
any time before midnight of the 3rd business day 
which begins after the date on which the con-
tract or agreement between the consumer and 
the credit repair organization is executed or 
would, but for this subsection, become enforce-
able against the parties. 

(b) Cancellation form and other information 

Each contract shall be accompanied by a form, 
in duplicate, which has the heading ‘‘Notice of 
Cancellation’’ and contains in bold face type the 
following statement: 

‘‘You may cancel this contract, without any 
penalty or obligation, at any time before mid-
night of the 3rd day which begins after the 
date the contract is signed by you. 

‘‘To cancel this contract, mail or deliver a 
signed, dated copy of this cancellation notice, 
or any other written notice to [ name of credit 
repair organization ] at [ address of credit re-
pair organization ] before midnight on [ date ] 

‘‘I hereby cancel this transaction, 
[ date ] 
[ purchaser’s signature ].’’. 

(c) Consumer copy of contract required 

Any consumer who enters into any contract 
with any credit repair organization shall be 
given, by the organization— 

(1) a copy of the completed contract and the 
disclosure statement required under section 
1679c of this title; and 

(2) a copy of any other document the credit 
repair organization requires the consumer to 
sign, 

at the time the contract or the other document 
is signed. 

(Pub. L. 90–321, title IV, § 407, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–459.) 

PRIOR PROVISIONS 

For a prior section 407 of Pub. L. 90–321, see note set 

out under section 1679 of this title. 

§ 1679f. Noncompliance with this subchapter 

(a) Consumer waivers invalid 

Any waiver by any consumer of any protection 
provided by or any right of the consumer under 
this subchapter— 

(1) shall be treated as void; and 
(2) may not be enforced by any Federal or 

State court or any other person. 

(b) Attempt to obtain waiver 

Any attempt by any person to obtain a waiver 
from any consumer of any protection provided 
by or any right of the consumer under this sub-
chapter shall be treated as a violation of this 
subchapter. 

(c) Contracts not in compliance 

Any contract for services which does not com-
ply with the applicable provisions of this sub-
chapter— 

(1) shall be treated as void; and 
(2) may not be enforced by any Federal or 

State court or any other person. 

(Pub. L. 90–321, title IV, § 408, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–459.) 

§ 1679g. Civil liability 

(a) Liability established 

Any person who fails to comply with any pro-
vision of this subchapter with respect to any 
other person shall be liable to such person in an 
amount equal to the sum of the amounts deter-
mined under each of the following paragraphs: 

(1) Actual damages 

The greater of— 
(A) the amount of any actual damage sus-

tained by such person as a result of such 
failure; or 

(B) any amount paid by the person to the 
credit repair organization. 

(2) Punitive damages 

(A) Individual actions 

In the case of any action by an individual, 
such additional amount as the court may 
allow. 

(B) Class actions 

In the case of a class action, the sum of— 
(i) the aggregate of the amount which 

the court may allow for each named plain-
tiff; and 

(ii) the aggregate of the amount which 
the court may allow for each other class 
member, without regard to any minimum 
individual recovery. 

(3) Attorneys’ fees 

In the case of any successful action to en-
force any liability under paragraph (1) or (2), 
the costs of the action, together with reason-
able attorneys’ fees. 

(b) Factors to be considered in awarding puni-
tive damages 

In determining the amount of any liability of 
any credit repair organization under subsection 
(a)(2) of this section, the court shall consider, 
among other relevant factors— 

(1) the frequency and persistence of non-
compliance by the credit repair organization; 

(2) the nature of the noncompliance; 
(3) the extent to which such noncompliance 

was intentional; and 
(4) in the case of any class action, the num-

ber of consumers adversely affected. 

(Pub. L. 90–321, title IV, § 409, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–459.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1679h of this 

title. 

§ 1679h. Administrative enforcement 

(a) In general 

Compliance with the requirements imposed 
under this subchapter with respect to credit re-
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pair organizations shall be enforced under the 
Federal Trade Commission Act [15 U.S.C. 41 et 
seq.] by the Federal Trade Commission. 

(b) Violations of this subchapter treated as viola-
tions of Federal Trade Commission Act 

(1) In general 

For the purpose of the exercise by the Fed-
eral Trade Commission of the Commission’s 
functions and powers under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.], any vio-
lation of any requirement or prohibition im-
posed under this subchapter with respect to 
credit repair organizations shall constitute an 
unfair or deceptive act or practice in com-
merce in violation of section 5(a) of the Fed-
eral Trade Commission Act [15 U.S.C. 45(a)]. 

(2) Enforcement authority under other law 

All functions and powers of the Federal 
Trade Commission under the Federal Trade 
Commission Act shall be available to the Com-
mission to enforce compliance with this sub-
chapter by any person subject to enforcement 
by the Federal Trade Commission pursuant to 
this subsection, including the power to enforce 
the provisions of this subchapter in the same 
manner as if the violation had been a violation 
of any Federal Trade Commission trade regu-
lation rule, without regard to whether the 
credit repair organization— 

(A) is engaged in commerce; or 
(B) meets any other jurisdictional tests in 

the Federal Trade Commission Act. 

(c) State action for violations 

(1) Authority of States 

In addition to such other remedies as are 
provided under State law, whenever the chief 
law enforcement officer of a State, or an offi-
cial or agency designated by a State, has rea-
son to believe that any person has violated or 
is violating this subchapter, the State— 

(A) may bring an action to enjoin such vio-
lation; 

(B) may bring an action on behalf of its 
residents to recover damages for which the 
person is liable to such residents under sec-
tion 1679g of this title as a result of the vio-
lation; and 

(C) in the case of any successful action 
under subparagraph (A) or (B), shall be 
awarded the costs of the action and reason-
able attorney fees as determined by the 
court. 

(2) Rights of Commission 

(A) Notice to Commission 

The State shall serve prior written notice 
of any civil action under paragraph (1) upon 
the Federal Trade Commission and provide 
the Commission with a copy of its com-
plaint, except in any case where such prior 
notice is not feasible, in which case the 
State shall serve such notice immediately 
upon instituting such action. 

(B) Intervention 

The Commission shall have the right— 
(i) to intervene in any action referred to 

in subparagraph (A); 
(ii) upon so intervening, to be heard on 

all matters arising in the action; and 

(iii) to file petitions for appeal. 

(3) Investigatory powers 

For purposes of bringing any action under 
this subsection, nothing in this subsection 
shall prevent the chief law enforcement offi-
cer, or an official or agency designated by a 
State, from exercising the powers conferred on 
the chief law enforcement officer or such offi-
cial by the laws of such State to conduct in-
vestigations or to administer oaths or affirma-
tions or to compel the attendance of witnesses 
or the production of documentary and other 
evidence. 

(4) Limitation 

Whenever the Federal Trade Commission has 
instituted a civil action for violation of this 
subchapter, no State may, during the pend-
ency of such action, bring an action under this 
section against any defendant named in the 
complaint of the Commission for any violation 
of this subchapter that is alleged in that com-
plaint. 

(Pub. L. 90–321, title IV, § 410, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–460.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a) and (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 

717, as amended, which is classified generally to sub-

chapter I (§ 41 et seq.) of chapter 2 of this title. For 

complete classification of this Act to the Code, see sec-

tion 58 of this title and Tables. 

§ 1679i. Statute of limitations 

Any action to enforce any liability under this 
subchapter may be brought before the later of— 

(1) the end of the 5-year period beginning on 
the date of the occurrence of the violation in-
volved; or 

(2) in any case in which any credit repair or-
ganization has materially and willfully mis-
represented any information which— 

(A) the credit repair organization is re-
quired, by any provision of this subchapter, 
to disclose to any consumer; and 

(B) is material to the establishment of the 
credit repair organization’s liability to the 
consumer under this subchapter, 

the end of the 5-year period beginning on the 
date of the discovery by the consumer of the 
misrepresentation. 

(Pub. L. 90–321, title IV, § 411, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–461.) 

§ 1679j. Relation to State law 

This subchapter shall not annul, alter, affect, 
or exempt any person subject to the provisions 
of this subchapter from complying with any law 
of any State except to the extent that such law 
is inconsistent with any provision of this sub-
chapter, and then only to the extent of the in-
consistency. 

(Pub. L. 90–321, title IV, § 412, as added Pub. L. 
104–208, div. A, title II, § 2451, Sept. 30, 1996, 110 
Stat. 3009–462.) 
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SUBCHAPTER III—CREDIT REPORTING 
AGENCIES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 6802, 6806 of 

this title; title 18 section 1030; title 20 section 1080a; 

title 50 section 436. 

§ 1681. Congressional findings and statement of 
purpose 

(a) Accuracy and fairness of credit reporting 

The Congress makes the following findings: 
(1) The banking system is dependent upon fair 

and accurate credit reporting. Inaccurate credit 
reports directly impair the efficiency of the 
banking system, and unfair credit reporting 
methods undermine the public confidence which 
is essential to the continued functioning of the 
banking system. 

(2) An elaborate mechanism has been devel-
oped for investigating and evaluating the credit 
worthiness,1 credit standing, credit capacity, 
character, and general reputation of consumers. 

(3) Consumer reporting agencies have assumed 
a vital role in assembling and evaluating con-
sumer credit and other information on consum-
ers. 

(4) There is a need to insure that consumer re-
porting agencies exercise their grave respon-
sibilities with fairness, impartiality, and a re-
spect for the consumer’s right to privacy. 

(b) Reasonable procedures 

It is the purpose of this subchapter to require 
that consumer reporting agencies adopt reason-
able procedures for meeting the needs of com-
merce for consumer credit, personnel, insurance, 
and other information in a manner which is fair 
and equitable to the consumer, with regard to 
the confidentiality, accuracy, relevancy, and 
proper utilization of such information in accord-
ance with the requirements of this subchapter. 

(Pub. L. 90–321, title VI, § 602, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1128.) 

EFFECTIVE DATE 

Section 504(d) of Pub. L. 90–321, as added by Pub. L. 

91–508, title VI, § 602, Oct. 26, 1970, 84 Stat. 1136, provided 

that: ‘‘Title VI [enacting this subchapter] takes effect 

upon the expiration of one hundred and eighty days fol-

lowing the date of its enactment [Oct. 26, 1970].’’ 

SHORT TITLE 

This subchapter known as the ‘‘Fair Credit Reporting 

Act’’, see Short Title note set out under section 1601 of 

this title. 

§ 1681a. Definitions; rules of construction 

(a) Definitions and rules of construction set 
forth in this section are applicable for the pur-
poses of this subchapter. 

(b) The term ‘‘person’’ means any individual, 
partnership, corporation, trust, estate, coopera-
tive, association, government or governmental 
subdivision or agency, or other entity. 

(c) The term ‘‘consumer’’ means an individual. 
(d) CONSUMER REPORT.— 

(1) IN GENERAL.—The term ‘‘consumer re-
port’’ means any written, oral, or other com-

munication of any information by a consumer 
reporting agency bearing on a consumer’s 
credit worthiness,1 credit standing, credit ca-
pacity, character, general reputation, personal 
characteristics, or mode of living which is 
used or expected to be used or collected in 
whole or in part for the purpose of serving as 
a factor in establishing the consumer’s eligi-
bility for— 

(A) credit or insurance to be used pri-
marily for personal, family, or household 
purposes; 

(B) employment purposes; or 
(C) any other purpose authorized under 

section 1681b of this title. 

(2) EXCLUSIONS.—The term ‘‘consumer re-
port’’ does not include— 

(A) any— 
(i) report containing information solely 

as to transactions or experiences between 
the consumer and the person making the 
report; 

(ii) communication of that information 
among persons related by common owner-
ship or affiliated by corporate control; or 

(iii) communication of other information 
among persons related by common owner-
ship or affiliated by corporate control, if it 
is clearly and conspicuously disclosed to 
the consumer that the information may be 
communicated among such persons and 
the consumer is given the opportunity, be-
fore the time that the information is ini-
tially communicated, to direct that such 
information not be communicated among 
such persons; 

(B) any authorization or approval of a spe-
cific extension of credit directly or indi-
rectly by the issuer of a credit card or simi-
lar device; 

(C) any report in which a person who has 
been requested by a third party to make a 
specific extension of credit directly or indi-
rectly to a consumer conveys his or her deci-
sion with respect to such request, if the 
third party advises the consumer of the 
name and address of the person to whom the 
request was made, and such person makes 
the disclosures to the consumer required 
under section 1681m of this title; or 

(D) a communication described in sub-
section (o) of this section. 

(e) The term ‘‘investigative consumer report’’ 
means a consumer report or portion thereof in 
which information on a consumer’s character, 
general reputation, personal characteristics, or 
mode of living is obtained through personal 
interviews with neighbors, friends, or associates 
of the consumer reported on or with others with 
whom he is acquainted or who may have knowl-
edge concerning any such items of information. 
However, such information shall not include 
specific factual information on a consumer’s 
credit record obtained directly from a creditor 
of the consumer or from a consumer reporting 
agency when such information was obtained di-
rectly from a creditor of the consumer or from 
the consumer. 
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(f) The term ‘‘consumer reporting agency’’ 
means any person which, for monetary fees, 
dues, or on a cooperative nonprofit basis, regu-
larly engages in whole or in part in the practice 
of assembling or evaluating consumer credit in-
formation or other information on consumers 
for the purpose of furnishing consumer reports 
to third parties, and which uses any means or fa-
cility of interstate commerce for the purpose of 
preparing or furnishing consumer reports. 

(g) The term ‘‘file’’, when used in connection 
with information on any consumer, means all of 
the information on that consumer recorded and 
retained by a consumer reporting agency regard-
less of how the information is stored. 

(h) The term ‘‘employment purposes’’ when 
used in connection with a consumer report 
means a report used for the purpose of evaluat-
ing a consumer for employment, promotion, re-
assignment or retention as an employee. 

(i) The term ‘‘medical information’’ means in-
formation or records obtained, with the consent 
of the individual to whom it relates, from li-
censed physicians or medical practitioners, hos-
pitals, clinics, or other medical or medically re-
lated facilities. 

(j) DEFINITIONS RELATING TO CHILD SUPPORT 
OBLIGATIONS.— 

(1) OVERDUE SUPPORT.—The term ‘‘overdue 
support’’ has the meaning given to such term 
in section 666(e) of title 42. 

(2) STATE OR LOCAL CHILD SUPPORT ENFORCE-
MENT AGENCY.—The term ‘‘State or local child 
support enforcement agency’’ means a State 
or local agency which administers a State or 
local program for establishing and enforcing 
child support obligations. 

(k) ADVERSE ACTION.— 
(1) ACTIONS INCLUDED.—The term ‘‘adverse 

action’’— 
(A) has the same meaning as in section 

1691(d)(6) of this title; and 
(B) means— 

(i) a denial or cancellation of, an in-
crease in any charge for, or a reduction or 
other adverse or unfavorable change in the 
terms of coverage or amount of, any insur-
ance, existing or applied for, in connection 
with the underwriting of insurance; 

(ii) a denial of employment or any other 
decision for employment purposes that ad-
versely affects any current or prospective 
employee; 

(iii) a denial or cancellation of, an in-
crease in any charge for, or any other ad-
verse or unfavorable change in the terms 
of, any license or benefit described in sec-
tion 1681b(a)(3)(D) of this title; and 

(iv) an action taken or determination 
that is— 

(I) made in connection with an applica-
tion that was made by, or a transaction 
that was initiated by, any consumer, or 
in connection with a review of an ac-
count under section 1681b(a)(3)(F)(ii) of 
this title; and 

(II) adverse to the interests of the con-
sumer. 

(2) APPLICABLE FINDINGS, DECISIONS, COM-
MENTARY, AND ORDERS.—For purposes of any 

determination of whether an action is an ad-
verse action under paragraph (1)(A), all appro-
priate final findings, decisions, commentary, 
and orders issued under section 1691(d)(6) of 
this title by the Board of Governors of the 
Federal Reserve System or any court shall 
apply. 

(l) FIRM OFFER OF CREDIT OR INSURANCE.—The 
term ‘‘firm offer of credit or insurance’’ means 
any offer of credit or insurance to a consumer 
that will be honored if the consumer is deter-
mined, based on information in a consumer re-
port on the consumer, to meet the specific cri-
teria used to select the consumer for the offer, 
except that the offer may be further conditioned 
on one or more of the following: 

(1) The consumer being determined, based on 
information in the consumer’s application for 
the credit or insurance, to meet specific cri-
teria bearing on credit worthiness 2 or insur-
ability, as applicable, that are established— 

(A) before selection of the consumer for 
the offer; and 

(B) for the purpose of determining whether 
to extend credit or insurance pursuant to 
the offer. 

(2) Verification— 
(A) that the consumer continues to meet 

the specific criteria used to select the con-
sumer for the offer, by using information in 
a consumer report on the consumer, infor-
mation in the consumer’s application for the 
credit or insurance, or other information 
bearing on the credit worthiness 2 or insur-
ability of the consumer; or 

(B) of the information in the consumer’s 
application for the credit or insurance, to 
determine that the consumer meets the spe-
cific criteria bearing on credit worthiness 2 
or insurability. 

(3) The consumer furnishing any collateral 
that is a requirement for the extension of the 
credit or insurance that was— 

(A) established before selection of the con-
sumer for the offer of credit or insurance; 
and 

(B) disclosed to the consumer in the offer 
of credit or insurance. 

(m) CREDIT OR INSURANCE TRANSACTION THAT 
IS NOT INITIATED BY THE CONSUMER.—The term 
‘‘credit or insurance transaction that is not ini-
tiated by the consumer’’ does not include the 
use of a consumer report by a person with which 
the consumer has an account or insurance pol-
icy, for purposes of— 

(1) reviewing the account or insurance pol-
icy; or 

(2) collecting the account. 

(n) STATE.—The term ‘‘State’’ means any 
State, the Commonwealth of Puerto Rico, the 
District of Columbia, and any territory or pos-
session of the United States. 

(o) EXCLUDED COMMUNICATIONS.—A commu-
nication is described in this subsection if it is a 
communication— 

(1) that, but for subsection (d)(2)(D) of this 
section, would be an investigative consumer 
report; 
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(2) that is made to a prospective employer 
for the purpose of— 

(A) procuring an employee for the em-
ployer; or 

(B) procuring an opportunity for a natural 
person to work for the employer; 

(3) that is made by a person who regularly 
performs such procurement; 

(4) that is not used by any person for any 
purpose other than a purpose described in sub-
paragraph (A) or (B) of paragraph (2); and 

(5) with respect to which— 
(A) the consumer who is the subject of the 

communication— 
(i) consents orally or in writing to the 

nature and scope of the communication, 
before the collection of any information 
for the purpose of making the communica-
tion; 

(ii) consents orally or in writing to the 
making of the communication to a pro-
spective employer, before the making of 
the communication; and 

(iii) in the case of consent under clause 
(i) or (ii) given orally, is provided written 
confirmation of that consent by the person 
making the communication, not later than 
3 business days after the receipt of the 
consent by that person; 

(B) the person who makes the communica-
tion does not, for the purpose of making the 
communication, make any inquiry that if 
made by a prospective employer of the con-
sumer who is the subject of the communica-
tion would violate any applicable Federal or 
State equal employment opportunity law or 
regulation; and 

(C) the person who makes the communica-
tion— 

(i) discloses in writing to the consumer 
who is the subject of the communication, 
not later than 5 business days after receiv-
ing any request from the consumer for 
such disclosure, the nature and substance 
of all information in the consumer’s file at 
the time of the request, except that the 
sources of any information that is ac-
quired solely for use in making the com-
munication and is actually used for no 
other purpose, need not be disclosed other 
than under appropriate discovery proce-
dures in any court of competent jurisdic-
tion in which an action is brought; and 

(ii) notifies the consumer who is the sub-
ject of the communication, in writing, of 
the consumer’s right to request the infor-
mation described in clause (i). 

(p) CONSUMER REPORTING AGENCY THAT COM-
PILES AND MAINTAINS FILES ON CONSUMERS ON A 
NATIONWIDE BASIS.—The term ‘‘consumer report-
ing agency that compiles and maintains files on 
consumers on a nationwide basis’’ means a con-
sumer reporting agency that regularly engages 
in the practice of assembling or evaluating, and 
maintaining, for the purpose of furnishing con-
sumer reports to third parties bearing on a con-
sumer’s credit worthiness,3 credit standing, or 

credit capacity, each of the following regarding 
consumers residing nationwide: 

(1) Public record information. 
(2) Credit account information from persons 

who furnish that information regularly and in 
the ordinary course of business. 

(Pub. L. 90–321, title VI, § 603, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1128; 
amended Pub. L. 102–537, § 2(b), Oct. 27, 1992, 106 
Stat. 3531; Pub. L. 104–208, div. A, title II, § 2402, 
Sept. 30, 1996, 110 Stat. 3009–426; Pub. L. 105–347, 
§ 6(1)–(3), Nov. 2, 1998, 112 Stat. 3211.) 

AMENDMENTS 

1998—Subsec. (d)(2)(A)(iii). Pub. L. 105–347, § 6(1), 

struck out ‘‘any’’ before ‘‘communication of other’’. 

Subsec. (o)(1). Pub. L. 105–347, § 6(2), substituted 

‘‘(d)(2)(D)’’ for ‘‘(d)(2)(E)’’. 

Subsec. (o)(4). Pub. L. 105–347, § 6(3), substituted 

‘‘and’’ for ‘‘or’’ at end. 

1996—Subsec. (d). Pub. L. 104–208, § 2402(e), inserted 

subsec. heading, designated existing provisions as par. 

(1) and inserted heading, redesignated cls. (1) to (3) as 

subpars. (A) to (C), respectively, added par. (2), and 

struck out at end ‘‘The term does not include (A) any 

report containing information solely as to transactions 

or experiences between the consumer and the person 

making the report; (B) any authorization or approval of 

a specific extension of credit directly or indirectly by 

the issuer of a credit card or similar device; or (C) any 

report in which a person who has been requested by a 

third party to make a specific extension of credit di-

rectly or indirectly to a consumer conveys his decision 

with respect to such request, if the third party advises 

the consumer of the name and address of the person to 

whom the request was made and such person makes the 

disclosures to the consumer required under section 

1681m of this title.’’ 

Subsec. (k). Pub. L. 104–208, § 2402(a), added subsec. 

(k). 

Subsec. (l). Pub. L. 104–208, § 2402(b), added subsec. (l). 

Subsec. (m). Pub. L. 104–208, § 2402(c), added subsec. 

(m). 

Subsec. (n). Pub. L. 104–208, § 2402(d), added subsec. 

(n). 

Subsec. (o). Pub. L. 104–208, § 2402(f), added subsec. (o). 

Subsec. (p). Pub. L. 104–208, § 2402(g), added subsec. (p). 

1992—Subsec. (j). Pub. L. 102–537 added subsec. (j). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–347, § 7, Nov. 2, 1998, 112 Stat. 3211, pro-

vided that: ‘‘The amendments made by this Act 

[amending this section and sections 1681b, 1681c, 1681g, 

1681i, 1681k, and 1681s of this title] shall be deemed to 

have the same effective date [see section 2420 of Pub. L. 

104–208, set out as a note below] as the amendments 

made by section 2403 of the Consumer Credit Reporting 

Reform Act of 1996 (Public Law 104–208; 110 Stat. 

3009–1257 [3009–430]) [amending section 1681b of this 

title].’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 2420 of div. A of Pub. L. 104–208 provided that: 

‘‘(a) IN GENERAL.—Except as otherwise specifically 

provided in this chapter [chapter 1 (§§ 2401–2422) of sub-

title D of title II of div. A of Pub. L. 104–208, see Short 

Title of 1996 Amendment note set out under section 1601 

of this title], the amendments made by this chapter 

shall become effective 365 days after the date of enact-

ment of this Act [Sept. 30, 1996]. 

‘‘(b) EARLY COMPLIANCE.—Any person or other entity 

that is subject to the requirements of this chapter may, 

at its option, comply with any provision of this chapter 

before the date on which that provision becomes effec-

tive under this chapter, in which case, each of the cor-

responding provisions of this chapter shall be fully ap-

plicable to such person or entity.’’ 
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EFFECTIVE DATE OF 1992 AMENDMENT 

Section 2(d) of Pub. L. 102–537 provided that: ‘‘The 

amendments made by this section [enacting section 

1681s–1 of this title and amending this section] shall 

take effect on January 1, 1993.’’ 

CONSTRUCTION OF 1996 AMENDMENT 

Section 2421 of div. A of Pub. L. 104–208 provided that: 

‘‘Nothing in this chapter [chapter 1 (§§ 2401–2422) of sub-

title D of title II of div. A of Pub. L. 104–208, see Short 

Title of 1996 Amendment note set out under section 1601 

of this title] or the amendments made by this chapter 

shall be considered to supersede or otherwise affect sec-

tion 2721 of title 18, United States Code, with respect to 

motor vehicle records for surveys, marketing, or solici-

tations.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1679b, 1681m, 

1681t, 1692d, 1692e, 6803, 6806, 6827 of this title; title 12 

section 2605; title 18 section 1030; title 26 sections 6103, 

7603; title 31 sections 3701, 3711; title 38 section 5701; 

title 42 section 666; title 50 section 438. 

§ 1681b. Permissible purposes of consumer re-
ports 

(a) In general 

Subject to subsection (c) of this section, any 
consumer reporting agency may furnish a con-
sumer report under the following circumstances 
and no other: 

(1) In response to the order of a court having 
jurisdiction to issue such an order, or a sub-
poena issued in connection with proceedings be-
fore a Federal grand jury. 

(2) In accordance with the written instructions 
of the consumer to whom it relates. 

(3) To a person which it has reason to believe— 
(A) intends to use the information in con-

nection with a credit transaction involving 
the consumer on whom the information is to 
be furnished and involving the extension of 
credit to, or review or collection of an account 
of, the consumer; or 

(B) intends to use the information for em-
ployment purposes; or 

(C) intends to use the information in connec-
tion with the underwriting of insurance in-
volving the consumer; or 

(D) intends to use the information in con-
nection with a determination of the consum-
er’s eligibility for a license or other benefit 
granted by a governmental instrumentality 
required by law to consider an applicant’s fi-
nancial responsibility or status; or 

(E) intends to use the information, as a po-
tential investor or servicer, or current insurer, 
in connection with a valuation of, or an as-
sessment of the credit or prepayment risks as-
sociated with, an existing credit obligation; or 

(F) otherwise has a legitimate business need 
for the information— 

(i) in connection with a business trans-
action that is initiated by the consumer; or 

(ii) to review an account to determine 
whether the consumer continues to meet the 
terms of the account. 

(4) In response to a request by the head of a 
State or local child support enforcement agency 
(or a State or local government official author-
ized by the head of such an agency), if the per-
son making the request certifies to the con-
sumer reporting agency that— 

(A) the consumer report is needed for the 
purpose of establishing an individual’s capac-
ity to make child support payments or deter-
mining the appropriate level of such pay-
ments; 

(B) the paternity of the consumer for the 
child to which the obligation relates has been 
established or acknowledged by the consumer 
in accordance with State laws under which the 
obligation arises (if required by those laws); 

(C) the person has provided at least 10 days’ 
prior notice to the consumer whose report is 
requested, by certified or registered mail to 
the last known address of the consumer, that 
the report will be requested; and 

(D) the consumer report will be kept con-
fidential, will be used solely for a purpose de-
scribed in subparagraph (A), and will not be 
used in connection with any other civil, ad-
ministrative, or criminal proceeding, or for 
any other purpose. 

(5) To an agency administering a State plan 
under section 654 of title 42 for use to set an ini-
tial or modified child support award. 

(b) Conditions for furnishing and using con-
sumer reports for employment purposes 

(1) Certification from user 

A consumer reporting agency may furnish a 
consumer report for employment purposes 
only if— 

(A) the person who obtains such report 
from the agency certifies to the agency 
that— 

(i) the person has complied with para-
graph (2) with respect to the consumer re-
port, and the person will comply with 
paragraph (3) with respect to the consumer 
report if paragraph (3) becomes applicable; 
and 

(ii) information from the consumer re-
port will not be used in violation of any 
applicable Federal or State equal employ-
ment opportunity law or regulation; and 

(B) the consumer reporting agency pro-
vides with the report, or has previously pro-
vided, a summary of the consumer’s rights 
under this subchapter, as prescribed by the 
Federal Trade Commission under section 
1681g(c)(3) of this title. 

(2) Disclosure to consumer 

(A) In general 

Except as provided in subparagraph (B), a 
person may not procure a consumer report, 
or cause a consumer report to be procured, 
for employment purposes with respect to 
any consumer, unless— 

(i) a clear and conspicuous disclosure has 
been made in writing to the consumer at 
any time before the report is procured or 
caused to be procured, in a document that 
consists solely of the disclosure, that a 
consumer report may be obtained for em-
ployment purposes; and 

(ii) the consumer has authorized in writ-
ing (which authorization may be made on 
the document referred to in clause (i)) the 
procurement of the report by that person. 
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(B) Application by mail, telephone, computer, 
or other similar means 

If a consumer described in subparagraph 
(C) applies for employment by mail, tele-
phone, computer, or other similar means, at 
any time before a consumer report is pro-
cured or caused to be procured in connection 
with that application— 

(i) the person who procures the consumer 
report on the consumer for employment 
purposes shall provide to the consumer, by 
oral, written, or electronic means, notice 
that a consumer report may be obtained 
for employment purposes, and a summary 
of the consumer’s rights under section 
1681m(a)(3) of this title; and 

(ii) the consumer shall have consented, 
orally, in writing, or electronically to the 
procurement of the report by that person. 

(C) Scope 

Subparagraph (B) shall apply to a person 
procuring a consumer report on a consumer 
in connection with the consumer’s applica-
tion for employment only if— 

(i) the consumer is applying for a posi-
tion over which the Secretary of Transpor-
tation has the power to establish qualifica-
tions and maximum hours of service pur-
suant to the provisions of section 31502 of 
title 49, or a position subject to safety reg-
ulation by a State transportation agency; 
and 

(ii) as of the time at which the person 
procures the report or causes the report to 
be procured the only interaction between 
the consumer and the person in connection 
with that employment application has 
been by mail, telephone, computer, or 
other similar means. 

(3) Conditions on use for adverse actions 

(A) In general 

Except as provided in subparagraph (B), in 
using a consumer report for employment 
purposes, before taking any adverse action 
based in whole or in part on the report, the 
person intending to take such adverse action 
shall provide to the consumer to whom the 
report relates— 

(i) a copy of the report; and 
(ii) a description in writing of the rights 

of the consumer under this subchapter, as 
prescribed by the Federal Trade Commis-
sion under section 1681g(c)(3) of this title. 

(B) Application by mail, telephone, computer, 
or other similar means 

(i) If a consumer described in subparagraph 
(C) applies for employment by mail, tele-
phone, computer, or other similar means, 
and if a person who has procured a consumer 
report on the consumer for employment pur-
poses takes adverse action on the employ-
ment application based in whole or in part 
on the report, then the person must provide 
to the consumer to whom the report relates, 
in lieu of the notices required under sub-
paragraph (A) of this section and under sec-
tion 1681m(a) of this title, within 3 business 
days of taking such action, an oral, written 
or electronic notification— 

(I) that adverse action has been taken 
based in whole or in part on a consumer re-
port received from a consumer reporting 
agency; 

(II) of the name, address and telephone 
number of the consumer reporting agency 
that furnished the consumer report (in-
cluding a toll-free telephone number estab-
lished by the agency if the agency com-
piles and maintains files on consumers on 
a nationwide basis); 

(III) that the consumer reporting agency 
did not make the decision to take the ad-
verse action and is unable to provide to 
the consumer the specific reasons why the 
adverse action was taken; and 

(IV) that the consumer may, upon pro-
viding proper identification, request a free 
copy of a report and may dispute with the 
consumer reporting agency the accuracy 
or completeness of any information in a 
report. 

(ii) If, under clause (B)(i)(IV), the con-
sumer requests a copy of a consumer report 
from the person who procured the report, 
then, within 3 business days of receiving the 
consumer’s request, together with proper 
identification, the person must send or pro-
vide to the consumer a copy of a report and 
a copy of the consumer’s rights as prescribed 
by the Federal Trade Commission under sec-
tion 1681g(c)(3) of this title. 

(C) Scope 

Subparagraph (B) shall apply to a person 
procuring a consumer report on a consumer 
in connection with the consumer’s applica-
tion for employment only if— 

(i) the consumer is applying for a posi-
tion over which the Secretary of Transpor-
tation has the power to establish qualifica-
tions and maximum hours of service pur-
suant to the provisions of section 31502 of 
title 49, or a position subject to safety reg-
ulation by a State transportation agency; 
and 

(ii) as of the time at which the person 
procures the report or causes the report to 
be procured the only interaction between 
the consumer and the person in connection 
with that employment application has 
been by mail, telephone, computer, or 
other similar means. 

(4) Exception for national security investiga-
tions 

(A) In general 

In the case of an agency or department of 
the United States Government which seeks 
to obtain and use a consumer report for em-
ployment purposes, paragraph (3) shall not 
apply to any adverse action by such agency 
or department which is based in part on such 
consumer report, if the head of such agency 
or department makes a written finding 
that— 

(i) the consumer report is relevant to a 
national security investigation of such 
agency or department; 

(ii) the investigation is within the juris-
diction of such agency or department; 
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(iii) there is reason to believe that com-
pliance with paragraph (3) will— 

(I) endanger the life or physical safety 
of any person; 

(II) result in flight from prosecution; 
(III) result in the destruction of, or 

tampering with, evidence relevant to the 
investigation; 

(IV) result in the intimidation of a po-
tential witness relevant to the investiga-
tion; 

(V) result in the compromise of classi-
fied information; or 

(VI) otherwise seriously jeopardize or 
unduly delay the investigation or an-
other official proceeding. 

(B) Notification of consumer upon conclusion 
of investigation 

Upon the conclusion of a national security 
investigation described in subparagraph (A), 
or upon the determination that the excep-
tion under subparagraph (A) is no longer re-
quired for the reasons set forth in such sub-
paragraph, the official exercising the au-
thority in such subparagraph shall provide 
to the consumer who is the subject of the 
consumer report with regard to which such 
finding was made— 

(i) a copy of such consumer report with 
any classified information redacted as nec-
essary; 

(ii) notice of any adverse action which is 
based, in part, on the consumer report; and 

(iii) the identification with reasonable 
specificity of the nature of the investiga-
tion for which the consumer report was 
sought. 

(C) Delegation by head of agency or depart-
ment 

For purposes of subparagraphs (A) and (B), 
the head of any agency or department of the 
United States Government may delegate his 
or her authorities under this paragraph to 
an official of such agency or department who 
has personnel security responsibilities and is 
a member of the Senior Executive Service or 
equivalent civilian or military rank. 

(D) Report to the Congress 

Not later than January 31 of each year, the 
head of each agency and department of the 
United States Government that exercised 
authority under this paragraph during the 
preceding year shall submit a report to the 
Congress on the number of times the depart-
ment or agency exercised such authority 
during the year. 

(E) Definitions 

For purposes of this paragraph, the follow-
ing definitions shall apply: 

(i) Classified information 

The term ‘‘classified information’’ 
means information that is protected from 
unauthorized disclosure under Executive 
Order No. 12958 or successor orders. 

(ii) National security investigation 

The term ‘‘national security investiga-
tion’’ means any official inquiry by an 

agency or department of the United States 
Government to determine the eligibility of 
a consumer to receive access or continued 
access to classified information or to de-
termine whether classified information 
has been lost or compromised. 

(c) Furnishing reports in connection with credit 
or insurance transactions that are not initi-
ated by consumer 

(1) In general 

A consumer reporting agency may furnish a 
consumer report relating to any consumer 
pursuant to subparagraph (A) or (C) of sub-
section (a)(3) of this section in connection 
with any credit or insurance transaction that 
is not initiated by the consumer only if— 

(A) the consumer authorizes the agency to 
provide such report to such person; or 

(B)(i) the transaction consists of a firm 
offer of credit or insurance; 

(ii) the consumer reporting agency has 
complied with subsection (e) of this section; 
and 

(iii) there is not in effect an election by 
the consumer, made in accordance with sub-
section (e) of this section, to have the con-
sumer’s name and address excluded from 
lists of names provided by the agency pursu-
ant to this paragraph. 

(2) Limits on information received under para-
graph (1)(B) 

A person may receive pursuant to paragraph 
(1)(B) only— 

(A) the name and address of a consumer; 
(B) an identifier that is not unique to the 

consumer and that is used by the person 
solely for the purpose of verifying the iden-
tity of the consumer; and 

(C) other information pertaining to a con-
sumer that does not identify the relation-
ship or experience of the consumer with re-
spect to a particular creditor or other en-
tity. 

(3) Information regarding inquiries 

Except as provided in section 1681g(a)(5) of 
this title, a consumer reporting agency shall 
not furnish to any person a record of inquiries 
in connection with a credit or insurance trans-
action that is not initiated by a consumer. 

(d) Reserved 

(e) Election of consumer to be excluded from 
lists 

(1) In general 

A consumer may elect to have the consum-
er’s name and address excluded from any list 
provided by a consumer reporting agency 
under subsection (c)(1)(B) of this section in 
connection with a credit or insurance trans-
action that is not initiated by the consumer, 
by notifying the agency in accordance with 
paragraph (2) that the consumer does not con-
sent to any use of a consumer report relating 
to the consumer in connection with any credit 
or insurance transaction that is not initiated 
by the consumer. 

(2) Manner of notification 

A consumer shall notify a consumer report-
ing agency under paragraph (1)— 
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(A) through the notification system main-
tained by the agency under paragraph (5); or 

(B) by submitting to the agency a signed 
notice of election form issued by the agency 
for purposes of this subparagraph. 

(3) Response of agency after notification 
through system 

Upon receipt of notification of the election 
of a consumer under paragraph (1) through the 
notification system maintained by the agency 
under paragraph (5), a consumer reporting 
agency shall— 

(A) inform the consumer that the election 
is effective only for the 2-year period follow-
ing the election if the consumer does not 
submit to the agency a signed notice of elec-
tion form issued by the agency for purposes 
of paragraph (2)(B); and 

(B) provide to the consumer a notice of 
election form, if requested by the consumer, 
not later than 5 business days after receipt 
of the notification of the election through 
the system established under paragraph (5), 
in the case of a request made at the time the 
consumer provides notification through the 
system. 

(4) Effectiveness of election 

An election of a consumer under paragraph 
(1)— 

(A) shall be effective with respect to a con-
sumer reporting agency beginning 5 business 
days after the date on which the consumer 
notifies the agency in accordance with para-
graph (2); 

(B) shall be effective with respect to a con-
sumer reporting agency— 

(i) subject to subparagraph (C), during 
the 2-year period beginning 5 business days 
after the date on which the consumer noti-
fies the agency of the election, in the case 
of an election for which a consumer noti-
fies the agency only in accordance with 
paragraph (2)(A); or 

(ii) until the consumer notifies the agen-
cy under subparagraph (C), in the case of 
an election for which a consumer notifies 
the agency in accordance with paragraph 
(2)(B); 

(C) shall not be effective after the date on 
which the consumer notifies the agency, 
through the notification system established 
by the agency under paragraph (5), that the 
election is no longer effective; and 

(D) shall be effective with respect to each 
affiliate of the agency. 

(5) Notification system 

(A) In general 

Each consumer reporting agency that, 
under subsection (c)(1)(B) of this section, 
furnishes a consumer report in connection 
with a credit or insurance transaction that 
is not initiated by a consumer, shall— 

(i) establish and maintain a notification 
system, including a toll-free telephone 
number, which permits any consumer 
whose consumer report is maintained by 
the agency to notify the agency, with ap-
propriate identification, of the consumer’s 

election to have the consumer’s name and 
address excluded from any such list of 
names and addresses provided by the agen-
cy for such a transaction; and 

(ii) publish by not later than 365 days 
after September 30, 1996, and not less than 
annually thereafter, in a publication of 
general circulation in the area served by 
the agency— 

(I) a notification that information in 
consumer files maintained by the agency 
may be used in connection with such 
transactions; and 

(II) the address and toll-free telephone 
number for consumers to use to notify 
the agency of the consumer’s election 
under clause (i). 

(B) Establishment and maintenance as com-
pliance 

Establishment and maintenance of a noti-
fication system (including a toll-free tele-
phone number) and publication by a con-
sumer reporting agency on the agency’s own 
behalf and on behalf of any of its affiliates in 
accordance with this paragraph is deemed to 
be compliance with this paragraph by each 
of those affiliates. 

(6) Notification system by agencies that oper-
ate nationwide 

Each consumer reporting agency that com-
piles and maintains files on consumers on a 
nationwide basis shall establish and maintain 
a notification system for purposes of para-
graph (5) jointly with other such consumer re-
porting agencies. 

(f) Certain use or obtaining of information pro-
hibited 

A person shall not use or obtain a consumer 
report for any purpose unless— 

(1) the consumer report is obtained for a pur-
pose for which the consumer report is author-
ized to be furnished under this section; and 

(2) the purpose is certified in accordance 
with section 1681e of this title by a prospective 
user of the report through a general or specific 
certification. 

(g) Furnishing reports containing medical infor-
mation 

A consumer reporting agency shall not furnish 
for employment purposes, or in connection with 
a credit or insurance transaction, a consumer 
report that contains medical information about 
a consumer, unless the consumer consents to the 
furnishing of the report. 

(Pub. L. 90–321, title VI, § 604, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1129; 
amended Pub. L. 101–73, title IX, § 964(c), Aug. 9, 
1989, 103 Stat. 506; Pub. L. 104–193, title III, § 352, 
Aug. 22, 1996, 110 Stat. 2240; Pub. L. 104–208, div. 
A, title II, §§ 2403, 2404(a), (b), 2405, Sept. 30, 1996, 
110 Stat. 3009–430, 3009–431, 3009–433, 3009–434; 
Pub. L. 105–107, title III, § 311(a), Nov. 20, 1997, 111 
Stat. 2255; Pub. L. 105–347, §§ 2, 3, 6(4), Nov. 2, 
1998, 112 Stat. 3208, 3210, 3211.) 

REFERENCES IN TEXT 

Executive Order No. 12958, referred to in subsec. 

(b)(4)(E)(i), is Ex. Ord. No. 12958, Apr. 17, 1995, 60 F.R. 
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19825, as amended, which is set out under section 435 of 

Title 50, War and National Defense. 

AMENDMENTS 

1998—Subsec. (b)(1)(B). Pub. L. 105–347, § 3, inserted 

‘‘, or has previously provided,’’ before ‘‘a summary’’. 

Subsec. (b)(2). Pub. L. 105–347, § 2(a), amended heading 

and text of par. (2) generally. Prior to amendment, text 

read as follows: ‘‘A person may not procure a consumer 

report, or cause a consumer report to be procured, for 

employment purposes with respect to any consumer, 

unless— 

‘‘(A) a clear and conspicuous disclosure has been 

made in writing to the consumer at any time before 

the report is procured or caused to be procured, in a 

document that consists solely of the disclosure, that 

a consumer report may be obtained for employment 

purposes; and 

‘‘(B) the consumer has authorized in writing the 

procurement of the report by that person.’’ 

Subsec. (b)(3). Pub. L. 105–347, § 2(b), amended heading 

and text of par. (3) generally. Prior to amendment, text 

read as follows: ‘‘In using a consumer report for em-

ployment purposes, before taking any adverse action 

based in whole or in part on the report, the person in-

tending to take such adverse action shall provide to the 

consumer to whom the report relates— 

‘‘(A) a copy of the report; and 

‘‘(B) a description in writing of the rights of the 

consumer under this subchapter, as prescribed by the 

Federal Trade Commission under section 1681g(c)(3) 

of this title.’’ 

Subsec. (g). Pub. L. 105–347, § 6(4), struck out ‘‘or a di-

rect marketing transaction’’ after ‘‘or insurance trans-

action’’. 

1997—Subsec. (b)(4). Pub. L. 105–107 added par. (4). 

1996—Pub. L. 104–208, §§ 2403(a), 2404(a)(1), designated 

existing provisions as subsec. (a) and inserted heading, 

substituted ‘‘Subject to subsection (c) of this section, 

any consumer reporting agency’’ for ‘‘A consumer re-

porting agency’’ in introductory provisions, added sub-

pars. (E) and (F) of par. (3), and struck out former sub-

par. (E) of par. (3) which read as follows: ‘‘otherwise has 

a legitimate business need for the information in con-

nection with a business transaction involving the con-

sumer.’’ 

Subsec. (b). Pub. L. 104–208, § 2403(b), added subsec. (b). 

Subsecs. (c) to (e). Pub. L. 104–208, § 2404(a)(2), added 

subsecs. (c) to (e). 

Subsec. (f). Pub. L. 104–208, § 2404(b), added subsec. (f). 

Subsec. (g). Pub. L. 104–208, § 2405, added subsec. (g). 

Pars. (4), (5). Pub. L. 104–193, § 352, added pars. (4) and 

(5). 

1989—Par. (1). Pub. L. 101–73 inserted ‘‘, or a subpoena 

issued in connection with proceedings before a Federal 

grand jury’’ before period at end. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–347 deemed to have same 

effective date as amendments made by section 2403 of 

Pub. L. 104–208, see section 7 of Pub. L. 105–347, set out 

as a note under section 1681a of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Pub. L. 105–107, title III, § 311(c), Nov. 20, 1997, 111 

Stat. 2256, provided that: ‘‘The amendments made by 

subsections (a) and (b) [amending this section and sec-

tion 1681e of this title] shall take effect as if such 

amendments had been included in chapter 1 of subtitle 

D of the Economic Growth and Regulatory Paperwork 

Reduction Act of 1996 [chapter 1 (§§ 2401–2422) of subtitle 

D of title II of div. A of Pub. L. 104–208], as of the date 

of the enactment of such Act [Sept. 30, 1996].’’ 

EFFECTIVE DATE OF 1996 AMENDMENTS 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

For effective date of amendment by Pub. L. 104–193, 

see section 395(a)–(c) of Pub. L. 104–193, set out as a note 

under section 654 of Title 42, The Public Health and 

Welfare. 

FTC GUIDELINES REGARDING PRESCREENING FOR 

INSURANCE TRANSACTIONS 

Section 2404(c) of div. A of Pub. L. 104–208 provided 

that: ‘‘The Federal Trade Commission may issue such 

guidelines as it deems necessary with respect to the use 

of consumer reports in connection with insurance 

transactions that are not initiated by the consumer 

pursuant to section 604(c) of the Fair Credit Reporting 

Act [15 U.S.C. 1681b(c)], as added by subsection (a) of 

this section.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681a, 1681e, 

1681f, 1681g, 1681k, 1681m, 1681s–1, 1681t, 1681u, 1681v, 

1692d of this title; title 31 section 3711. 

§ 1681c. Requirements relating to information 
contained in consumer reports 

(a) Information excluded from consumer reports 

Except as authorized under subsection (b) of 
this section, no consumer reporting agency may 
make any consumer report containing any of 
the following items of information: 

(1) cases 1 under title 11 or under the Bank-
ruptcy Act that, from the date of entry of the 
order for relief or the date of adjudication, as 
the case may be, antedate the report by more 
than 10 years. 

(2) Civil suits, civil judgments, and records of 
arrest that, from date of entry, antedate the re-
port by more than seven years or until the gov-
erning statute of limitations has expired, which-
ever is the longer period. 

(3) Paid tax liens which, from date of payment, 
antedate the report by more than seven years. 

(4) Accounts placed for collection or charged 
to profit and loss which antedate the report by 
more than seven years. 

(5) Any other adverse item of information, 
other than records of convictions of crimes 
which antedates the report by more than seven 
years. 

(b) Exempted cases 

The provisions of subsection (a) of this section 
are not applicable in the case of any consumer 
credit report to be used in connection with— 

(1) a credit transaction involving, or which 
may reasonably be expected to involve, a prin-
cipal amount of $150,000 or more; 

(2) the underwriting of life insurance involv-
ing, or which may reasonably be expected to 
involve, a face amount of $150,000 or more; or 

(3) the employment of any individual at an 
annual salary which equals, or which may rea-
sonably be expected to equal $75,000, or more. 

(c) Running of reporting period 

(1) In general 

The 7-year period referred to in paragraphs 
(4) and (6) of subsection (a) of this section 
shall begin, with respect to any delinquent ac-
count that is placed for collection (internally 
or by referral to a third party, whichever is 
earlier), charged to profit and loss, or sub-
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jected to any similar action, upon the expira-
tion of the 180-day period beginning on the 
date of the commencement of the delinquency 
which immediately preceded the collection ac-
tivity, charge to profit and loss, or similar ac-
tion. 

(2) Effective date 

Paragraph (1) shall apply only to items of in-
formation added to the file of a consumer on 
or after the date that is 455 days after Septem-
ber 30, 1996. 

(d) Information required to be disclosed 

Any consumer reporting agency that furnishes 
a consumer report that contains information re-
garding any case involving the consumer that 
arises under title 11 shall include in the report 
an identification of the chapter of such title 11 
under which such case arises if provided by the 
source of the information. If any case arising or 
filed under title 11 is withdrawn by the con-
sumer before a final judgment, the consumer re-
porting agency shall include in the report that 
such case or filing was withdrawn upon receipt 
of documentation certifying such withdrawal. 

(e) Indication of closure of account by consumer 

If a consumer reporting agency is notified pur-
suant to section 1681s–2(a)(4) of this title that a 
credit account of a consumer was voluntarily 
closed by the consumer, the agency shall indi-
cate that fact in any consumer report that in-
cludes information related to the account. 

(f) Indication of dispute by consumer 

If a consumer reporting agency is notified pur-
suant to section 1681s–2(a)(3) of this title that in-
formation regarding a consumer who 2 was fur-
nished to the agency is disputed by the con-
sumer, the agency shall indicate that fact in 
each consumer report that includes the disputed 
information. 

(Pub. L. 90–321, title VI, § 605, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1129; 
amended Pub. L. 95–598, title III, § 312(b), Nov. 6, 
1978, 92 Stat. 2676; Pub. L. 104–208, div. A, title II, 
§ 2406(a)–(e)(1), Sept. 30, 1996, 110 Stat. 3009–434, 
3009–435; Pub. L. 105–347, § 5, Nov. 2, 1998, 112 Stat. 
3211.) 

REFERENCES IN TEXT 

The Bankruptcy Act, referred to in subsec. (a)(1), was 

act July 1, 1898, ch. 541, 30 Stat. 544, as amended, which 

was classified to section 1 et seq. of former Title 11, 

Bankruptcy, prior to its repeal by Pub. L. 95–598, Nov. 

6, 1978, 92 Stat. 2549, section 101 of which enacted re-

vised Title 11. 

AMENDMENTS 

1998—Subsec. (a)(2). Pub. L. 105–347, § 5(1), which di-

rected the amendment of par. (2) by substituting ‘‘Civil 

suits, civil judgments, and records of arrest that’’ for 

‘‘Suits and Judgments which’’, was executed by making 

the substitution for ‘‘Suits and judgments which’’ to 

reflect the probable intent of Congress. 
Subsec. (a)(5), (6). Pub. L. 105–347, § 5(2)–(4), redesig-

nated par. (6) as (5), inserted ‘‘, other than records of 

convictions of crimes’’ after ‘‘of information’’, and 

struck out former par. (5) which read as follows: 

‘‘Records of arrest, indictment, or conviction of crime 

which, from date of disposition, release, or parole, ante-

date the report by more than seven years.’’ 

1996—Pub. L. 104–208, § 2406(e)(1), amended section 

catchline. 

Subsec. (a). Pub. L. 104–208, § 2406(a)(1), inserted head-

ing. 

Subsec. (b). Pub. L. 104–208, § 2406(a)(2), substituted 

‘‘$150,000’’ for ‘‘$50,000’’ in pars. (1) and (2) and ‘‘$75,000’’ 

for ‘‘$20,000’’ in par. (3). 

Subsec. (c). Pub. L. 104–208, § 2406(b), added subsec. (c). 

Subsec. (d). Pub. L. 104–208, § 2406(c), added subsec. (d). 

Subsecs. (e), (f). Pub. L. 104–208, § 2406(d), added sub-

secs. (e) and (f). 

1978—Subsec. (a)(1). Pub. L. 95–598 substituted ‘‘cases 

under title 11 or under the Bankruptcy Act that, from 

the date of entry of the order for relief or the date of 

adjudication, as the case may be, antedate the report 

by more than 10 years’’ for ‘‘Bankruptcies which, from 

date of adjudication of the most recent bankruptcy, 

antedate the report by more than fourteen years’’. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–347 deemed to have same 

effective date as amendments made by section 2403 of 

Pub. L. 104–208, see section 7 of Pub. L. 105–347, set out 

as a note under section 1681a of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681e, 1681g, 

1681t of this title; title 20 sections 1080a, 1087cc. 

§ 1681d. Disclosure of investigative consumer re-
ports 

(a) Disclosure of fact of preparation 

A person may not procure or cause to be pre-
pared an investigative consumer report on any 
consumer unless— 

(1) it is clearly and accurately disclosed to 
the consumer that an investigative consumer 
report including information as to his char-
acter, general reputation, personal character-
istics, and mode of living, whichever are appli-
cable, may be made, and such disclosure (A) is 
made in a writing mailed, or otherwise deliv-
ered, to the consumer, not later than three 
days after the date on which the report was 
first requested, and (B) includes a statement 
informing the consumer of his right to request 
the additional disclosures provided for under 
subsection (b) of this section and the written 
summary of the rights of the consumer pre-
pared pursuant to section 1681g(c) of this title; 
and 

(2) the person certifies or has certified to the 
consumer reporting agency that— 

(A) the person has made the disclosures to 
the consumer required by paragraph (1); and 

(B) the person will comply with subsection 
(b) of this section. 

(b) Disclosure on request of nature and scope of 
investigation 

Any person who procures or causes to be pre-
pared an investigative consumer report on any 
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consumer shall, upon written request made by 
the consumer within a reasonable period of time 
after the receipt by him of the disclosure re-
quired by subsection (a)(1) of this section, make 
a complete and accurate disclosure of the nature 
and scope of the investigation requested. This 
disclosure shall be made in a writing mailed, or 
otherwise delivered, to the consumer not later 
than five days after the date on which the re-
quest for such disclosure was received from the 
consumer or such report was first requested, 
whichever is the later. 

(c) Limitation on liability upon showing of rea-
sonable procedures for compliance with pro-
visions 

No person may be held liable for any violation 
of subsection (a) or (b) of this section if he shows 
by a preponderance of the evidence that at the 
time of the violation he maintained reasonable 
procedures to assure compliance with subsection 
(a) or (b) of this section. 

(d) Prohibitions 

(1) Certification 

A consumer reporting agency shall not pre-
pare or furnish an investigative consumer re-
port unless the agency has received a certifi-
cation under subsection (a)(2) of this section 
from the person who requested the report. 

(2) Inquiries 

A consumer reporting agency shall not make 
an inquiry for the purpose of preparing an in-
vestigative consumer report on a consumer for 
employment purposes if the making of the in-
quiry by an employer or prospective employer 
of the consumer would violate any applicable 
Federal or State equal employment oppor-
tunity law or regulation. 

(3) Certain public record information 

Except as otherwise provided in section 
1681k of this title, a consumer reporting agen-
cy shall not furnish an investigative consumer 
report that includes information that is a 
matter of public record and that relates to an 
arrest, indictment, conviction, civil judicial 
action, tax lien, or outstanding judgment, un-
less the agency has verified the accuracy of 
the information during the 30-day period end-
ing on the date on which the report is fur-
nished. 

(4) Certain adverse information 

A consumer reporting agency shall not pre-
pare or furnish an investigative consumer re-
port on a consumer that contains information 
that is adverse to the interest of the consumer 
and that is obtained through a personal inter-
view with a neighbor, friend, or associate of 
the consumer or with another person with 
whom the consumer is acquainted or who has 
knowledge of such item of information, un-
less— 

(A) the agency has followed reasonable 
procedures to obtain confirmation of the in-
formation, from an additional source that 
has independent and direct knowledge of the 
information; or 

(B) the person interviewed is the best pos-
sible source of the information. 

(Pub. L. 90–321, title VI, § 606, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1130; 
amended Pub. L. 104–208, div. A, title II, 
§§ 2408(d)(2), 2414, Sept. 30, 1996, 110 Stat. 3009–438, 
3009–449.) 

AMENDMENTS 

1996—Subsec. (a)(1)(B). Pub. L. 104–208, §§ 2408(d)(2), 

2414(1), inserted ‘‘and the written summary of the 

rights of the consumer prepared pursuant to section 

1681g(c) of this title’’ before the semicolon and sub-

stituted ‘‘and’’ for ‘‘or’’ at end. 
Subsec. (a)(2). Pub. L. 104–208, § 2414(2), added par. (2) 

and struck out former par. (2) which read as follows: 

‘‘the report is to be used for employment purposes for 

which the consumer has not specifically applied.’’ 
Subsec. (b). Pub. L. 104–208, § 2414(3), substituted 

‘‘, make a complete’’ for ‘‘, shall make a complete’’. 
Subsec. (d). Pub. L. 104–208, § 2414(4), added subsec. (d). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

§ 1681e. Compliance procedures 

(a) Identity and purposes of credit users 

Every consumer reporting agency shall main-
tain reasonable procedures designed to avoid 
violations of section 1681c of this title and to 
limit the furnishing of consumer reports to the 
purposes listed under section 1681b of this title. 
These procedures shall require that prospective 
users of the information identify themselves, 
certify the purposes for which the information is 
sought, and certify that the information will be 
used for no other purpose. Every consumer re-
porting agency shall make a reasonable effort to 
verify the identity of a new prospective user and 
the uses certified by such prospective user prior 
to furnishing such user a consumer report. No 
consumer reporting agency may furnish a con-
sumer report to any person if it has reasonable 
grounds for believing that the consumer report 
will not be used for a purpose listed in section 
1681b of this title. 

(b) Accuracy of report 

Whenever a consumer reporting agency pre-
pares a consumer report it shall follow reason-
able procedures to assure maximum possible ac-
curacy of the information concerning the indi-
vidual about whom the report relates. 

(c) Disclosure of consumer reports by users al-
lowed 

A consumer reporting agency may not pro-
hibit a user of a consumer report furnished by 
the agency on a consumer from disclosing the 
contents of the report to the consumer, if ad-
verse action against the consumer has been 
taken by the user based in whole or in part on 
the report. 

(d) Notice to users and furnishers of information 

(1) Notice requirement 

A consumer reporting agency shall provide 
to any person— 

(A) who regularly and in the ordinary 
course of business furnishes information to 
the agency with respect to any consumer; or 

(B) to whom a consumer report is provided 
by the agency; 
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a notice of such person’s responsibilities under 
this subchapter. 

(2) Content of notice 

The Federal Trade Commission shall pre-
scribe the content of notices under paragraph 
(1), and a consumer reporting agency shall be 
in compliance with this subsection if it pro-
vides a notice under paragraph (1) that is sub-
stantially similar to the Federal Trade Com-
mission prescription under this paragraph. 

(e) Procurement of consumer report for resale 

(1) Disclosure 

A person may not procure a consumer report 
for purposes of reselling the report (or any in-
formation in the report) unless the person dis-
closes to the consumer reporting agency that 
originally furnishes the report— 

(A) the identity of the end-user of the re-
port (or information); and 

(B) each permissible purpose under section 
1681b of this title for which the report is fur-
nished to the end-user of the report (or infor-
mation). 

(2) Responsibilities of procurers for resale 

A person who procures a consumer report for 
purposes of reselling the report (or any infor-
mation in the report) shall— 

(A) establish and comply with reasonable 
procedures designed to ensure that the re-
port (or information) is resold by the person 
only for a purpose for which the report may 
be furnished under section 1681b of this title, 
including by requiring that each person to 
which the report (or information) is resold 
and that resells or provides the report (or in-
formation) to any other person— 

(i) identifies each end user of the resold 
report (or information); 

(ii) certifies each purpose for which the 
report (or information) will be used; and 

(iii) certifies that the report (or informa-
tion) will be used for no other purpose; and 

(B) before reselling the report, make rea-
sonable efforts to verify the identifications 
and certifications made under subparagraph 
(A). 

(3) Resale of consumer report to a Federal 
agency or department 

Notwithstanding paragraph (1) or (2), a per-
son who procures a consumer report for pur-
poses of reselling the report (or any informa-
tion in the report) shall not disclose the iden-
tity of the end-user of the report under para-
graph (1) or (2) if— 

(A) the end user is an agency or depart-
ment of the United States Government 
which procures the report from the person 
for purposes of determining the eligibility of 
the consumer concerned to receive access or 
continued access to classified information 
(as defined in section 1681b(b)(4)(E)(i) of this 
title); and 

(B) the agency or department certifies in 
writing to the person reselling the report 
that nondisclosure is necessary to protect 
classified information or the safety of per-
sons employed by or contracting with, or un-
dergoing investigation for work or contract-
ing with the agency or department. 

(Pub. L. 90–321, title VI, § 607, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1130; 
amended Pub. L. 104–208, div. A, title II, § 2407, 
Sept. 30, 1996, 110 Stat. 3009–435; Pub. L. 105–107, 
title III, § 311(b), Nov. 20, 1997, 111 Stat. 2256.) 

AMENDMENTS 

1997—Subsec. (e)(3). Pub. L. 105–107 added par. (3). 

1996—Subsecs. (c) to (e). Pub. L. 104–208 added subsecs. 

(c) to (e). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–107 effective as if included 

in chapter 1 of subtitle D of the Economic Growth and 

Regulatory Paperwork Reduction Act of 1996, Pub. L. 

104–208, as of Sept. 30, 1996, see section 311(c) of Pub. L. 

105–107, set out as a note under section 1681b of this 

title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681b, 1681g of 

this title. 

§ 1681f. Disclosures to governmental agencies 

Notwithstanding the provisions of section 
1681b of this title, a consumer reporting agency 
may furnish identifying information respecting 
any consumer, limited to his name, address, 
former addresses, places of employment, or 
former places of employment, to a governmental 
agency. 

(Pub. L. 90–321, title VI, § 608, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1131.) 

§ 1681g. Disclosures to consumers 

(a) Information on file; sources; report recipients 

Every consumer reporting agency shall, upon 
request, and subject to section 1681h(a)(1) of this 
title, clearly and accurately disclose to the con-
sumer: 

(1) All information in the consumer’s file at 
the time of the request, except that nothing in 
this paragraph shall be construed to require a 
consumer reporting agency to disclose to a con-
sumer any information concerning credit scores 
or any other risk scores or predictors relating to 
the consumer. 

(2) The sources of the information; except that 
the sources of information acquired solely for 
use in preparing an investigative consumer re-
port and actually used for no other purpose need 
not be disclosed: Provided, That in the event an 
action is brought under this subchapter, such 
sources shall be available to the plaintiff under 
appropriate discovery procedures in the court in 
which the action is brought. 

(3)(A) Identification of each person (including 
each end-user identified under section 1681e(e)(1) 
of this title) that procured a consumer report— 

(i) for employment purposes, during the 2- 
year period preceding the date on which the 
request is made; or 

(ii) for any other purpose, during the 1-year 
period preceding the date on which the request 
is made. 
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(B) An identification of a person under sub-
paragraph (A) shall include— 

(i) the name of the person or, if applicable, 
the trade name (written in full) under which 
such person conducts business; and 

(ii) upon request of the consumer, the ad-
dress and telephone number of the person. 

(C) Subparagraph (A) does not apply if— 
(i) the end user is an agency or department 

of the United States Government that pro-
cures the report from the person for purposes 
of determining the eligibility of the consumer 
to whom the report relates to receive access or 
continued access to classified information (as 
defined in section 1681b(b)(4)(E)(i) of this 
title); and 

(ii) the head of the agency or department 
makes a written finding as prescribed under 
section 1681b(b)(4)(A) of this title. 

(4) The dates, original payees, and amounts of 
any checks upon which is based any adverse 
characterization of the consumer, included in 
the file at the time of the disclosure. 

(5) A record of all inquiries received by the 
agency during the 1-year period preceding the 
request that identified the consumer in connec-
tion with a credit or insurance transaction that 
was not initiated by the consumer. 

(b) Exempt information 

The requirements of subsection (a) of this sec-
tion respecting the disclosure of sources of in-
formation and the recipients of consumer re-
ports do not apply to information received or 
consumer reports furnished prior to the effective 
date of this subchapter except to the extent that 
the matter involved is contained in the files of 
the consumer reporting agency on that date. 

(c) Summary of rights required to be included 
with disclosure 

(1) Summary of rights 

A consumer reporting agency shall provide 
to a consumer, with each written disclosure by 
the agency to the consumer under this sec-
tion— 

(A) a written summary of all of the rights 
that the consumer has under this sub-
chapter; and 

(B) in the case of a consumer reporting 
agency that compiles and maintains files on 
consumers on a nationwide basis, a toll-free 
telephone number established by the agency, 
at which personnel are accessible to consum-
ers during normal business hours. 

(2) Specific items required to be included 

The summary of rights required under para-
graph (1) shall include— 

(A) a brief description of this subchapter 
and all rights of consumers under this sub-
chapter; 

(B) an explanation of how the consumer 
may exercise the rights of the consumer 
under this subchapter; 

(C) a list of all Federal agencies respon-
sible for enforcing any provision of this sub-
chapter and the address and any appropriate 
phone number of each such agency, in a form 
that will assist the consumer in selecting 
the appropriate agency; 

(D) a statement that the consumer may 
have additional rights under State law and 
that the consumer may wish to contact a 
State or local consumer protection agency 
or a State attorney general to learn of those 
rights; and 

(E) a statement that a consumer reporting 
agency is not required to remove accurate 
derogatory information from a consumer’s 
file, unless the information is outdated 
under section 1681c of this title or cannot be 
verified. 

(3) Form of summary of rights 

For purposes of this subsection and any dis-
closure by a consumer reporting agency re-
quired under this subchapter with respect to 
consumers’ rights, the Federal Trade Commis-
sion (after consultation with each Federal 
agency referred to in section 1681s(b) of this 
title) shall prescribe the form and content of 
any such disclosure of the rights of consumers 
required under this subchapter. A consumer 
reporting agency shall be in compliance with 
this subsection if it provides disclosures under 
paragraph (1) that are substantially similar to 
the Federal Trade Commission prescription 
under this paragraph. 

(4) Effectiveness 

No disclosures shall be required under this 
subsection until the date on which the Federal 
Trade Commission prescribes the form and 
content of such disclosures under paragraph 
(3). 

(Pub. L. 90–321, title VI, § 609, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1131; 
amended Pub. L. 103–325, title III, § 339, Sept. 23, 
1994, 108 Stat. 2237; Pub. L. 104–208, div. A, title 
II, § 2408(a)–(d)(1), (e)(5)(A), Sept. 30, 1996, 110 
Stat. 3009–436, 3009–437, 3009–439; Pub. L. 105–347, 
§ 4(a), Nov. 2, 1998, 112 Stat. 3210.) 

REFERENCES IN TEXT 

For the effective date of this subchapter, referred to 

in subsec. (b), see section 504(d) of Pub. L. 90–321, set 

out as an Effective Date note under section 1681 of this 

title. 

AMENDMENTS 

1998—Subsec. (a)(3)(C). Pub. L. 105–347 added subpar. 

(C). 
1996—Subsec. (a). Pub. L. 104–208, § 2408(e)(5)(A), in in-

troductory provisions substituted ‘‘, and subject to sec-

tion 1681h(a)(1) of this title’’ for ‘‘and proper identifica-

tion of any consumer’’. 
Subsec. (a)(1). Pub. L. 104–208, § 2408(a), amended par. 

(1) generally. Prior to amendment, par. (1) read as fol-

lows: ‘‘The nature and substance of all information (ex-

cept medical information) in its files on the consumer 

at the time of the request.’’ 
Subsec. (a)(3). Pub. L. 104–208, § 2408(b), amended par. 

(3) generally. Prior to amendment, par. (3) read as fol-

lows: ‘‘The recipients of any consumer report on the 

consumer which it has furnished— 
‘‘(A) for employment purposes within the two-year 

period preceding the request, and 
‘‘(B) for any other purpose within the six-month pe-

riod preceding the request.’’ 
Subsec. (a)(5). Pub. L. 104–208, § 2408(c), added par. (5). 
Subsec. (c). Pub. L. 104–208, § 2408(d)(1), added subsec. 

(c). 
1994—Subsec. (a)(4). Pub. L. 103–325 added par. (4). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–347 deemed to have same 

effective date as amendments made by section 2403 of 
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1 So in original. Probably should be followed by ‘‘section’’. 2 So in original. Probably should be followed by a comma. 

Pub. L. 104–208, see section 7 of Pub. L. 105–347, set out 

as a note under section 1681a of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SIMPLIFIED DISCLOSURE TO MAXIMIZE 

COMPREHENSIBILITY AND STANDARDIZATION 

Section 2408(e)(2), (3) of div. A of Pub. L. 104–208 pro-

vided that: 

‘‘(2) SIMPLIFIED DISCLOSURE.—Not later than 90 days 

after the date of enactment of this Act [Sept. 30, 1996], 

each consumer reporting agency shall develop a form 

on which such consumer reporting agency shall make 

the disclosures required under section 609(a) of the Fair 

Credit Reporting Act [15 U.S.C. 1681g(a)], for the pur-

pose of maximizing the comprehensibility and stand-

ardization of such disclosures. 

‘‘(3) GOALS.—The Federal Trade Commission shall 

take appropriate action to assure that the goals of 

comprehensibility and standardization are achieved in 

accordance with paragraph (2).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681b, 1681d, 

1681h, 1681j, 1681t of this title. 

§ 1681h. Conditions and form of disclosure to 
consumers 

(a) In general 

(1) Proper identification 

A consumer reporting agency shall require, 
as a condition of making the disclosures re-
quired under section 1681g of this title, that 
the consumer furnish proper identification. 

(2) Disclosure in writing 

Except as provided in subsection (b) of this 
section, the disclosures required to be made 
under section 1681g of this title shall be pro-
vided under that section in writing. 

(b) Other forms of disclosure 

(1) In general 

If authorized by a consumer, a consumer re-
porting agency may make the disclosures re-
quired under 1 1681g of this title— 

(A) other than in writing; and 
(B) in such form as may be— 

(i) specified by the consumer in accord-
ance with paragraph (2); and 

(ii) available from the agency. 

(2) Form 

A consumer may specify pursuant to para-
graph (1) that disclosures under section 1681g 
of this title shall be made— 

(A) in person, upon the appearance of the 
consumer at the place of business of the con-
sumer reporting agency where disclosures 
are regularly provided, during normal busi-
ness hours, and on reasonable notice; 

(B) by telephone, if the consumer has made 
a written request for disclosure by tele-
phone; 

(C) by electronic means, if available from 
the agency; or 

(D) by any other reasonable means that is 
available from the agency. 

(c) Trained personnel 

Any consumer reporting agency shall provide 
trained personnel to explain to the consumer 
any information furnished to him pursuant to 
section 1681g of this title. 

(d) Persons accompanying consumer 

The consumer shall be permitted to be accom-
panied by one other person of his choosing, who 
shall furnish reasonable identification. A con-
sumer reporting agency may require the con-
sumer to furnish a written statement granting 
permission to the consumer reporting agency to 
discuss the consumer’s file in such person’s pres-
ence. 

(e) Limitation of liability 

Except as provided in sections 1681n and 1681o 

of this title, no consumer may bring any action 
or proceeding in the nature of defamation, inva-
sion of privacy, or negligence with respect to 
the reporting of information against any con-
sumer reporting agency, any user of informa-
tion, or any person who furnishes information to 
a consumer reporting agency, based on informa-
tion disclosed pursuant to section 1681g, 1681h, 
or 1681m of this title, or based on information 
disclosed by a user of a consumer report to or 
for a consumer against whom the user has taken 
adverse action, based in whole or in part on the 
report 2 except as to false information furnished 
with malice or willful intent to injure such con-
sumer. 

(Pub. L. 90–321, title VI, § 610, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1131; 
amended Pub. L. 104–208, div. A, title II, 
§ 2408(e)(1), (4), (5)(B), Sept. 30, 1996, 110 Stat. 
3009–438, 3009–439.) 

AMENDMENTS 

1996—Pub. L. 104–208, § 2408(e)(5)(B), inserted ‘‘and 

form’’ after ‘‘Conditions’’ in section catchline. 
Subsec. (a). Pub. L. 104–208, § 2408(e)(1), inserted head-

ing and amended text of subsec. (a) generally. Prior to 

amendment, text read as follows: ‘‘A consumer report-

ing agency shall make the disclosures required under 

section 1681g of this title during normal business hours 

and on reasonable notice.’’ 
Subsec. (b). Pub. L. 104–208, § 2408(e)(1), inserted head-

ing and amended text of subsec. (b) generally. Prior to 

amendment, text read as follows: ‘‘The disclosures re-

quired under section 1681g of this title shall be made to 

the consumer— 
‘‘(1) in person if he appears in person and furnishes 

proper identification; or 
‘‘(2) by telephone if he has made a written request, 

with proper identification, for telephone disclosure 

and the toll charge, if any, for the telephone call is 

prepaid by or charged directly to the consumer.’’ 
Subsec. (e). Pub. L. 104–208, § 2408(e)(4), inserted ‘‘or 

based on information disclosed by a user of a consumer 

report to or for a consumer against whom the user has 

taken adverse action, based in whole or in part on the 

report’’ before ‘‘except’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1681g of this 

title. 
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§ 1681i. Procedure in case of disputed accuracy 

(a) Reinvestigations of disputed information 

(1) Reinvestigation required 

(A) In general 

If the completeness or accuracy of any 
item of information contained in a consum-
er’s file at a consumer reporting agency is 
disputed by the consumer and the consumer 
notifies the agency directly of such dispute, 
the agency shall reinvestigate free of charge 
and record the current status of the disputed 
information, or delete the item from the file 
in accordance with paragraph (5), before the 
end of the 30-day period beginning on the 
date on which the agency receives the notice 
of the dispute from the consumer. 

(B) Extension of period to reinvestigate 

Except as provided in subparagraph (C), 
the 30-day period described in subparagraph 
(A) may be extended for not more than 15 ad-
ditional days if the consumer reporting 
agency receives information from the con-
sumer during that 30-day period that is rel-
evant to the reinvestigation. 

(C) Limitations on extension of period to re-
investigate 

Subparagraph (B) shall not apply to any 
reinvestigation in which, during the 30-day 
period described in subparagraph (A), the in-
formation that is the subject of the reinves-
tigation is found to be inaccurate or incom-
plete or the consumer reporting agency de-
termines that the information cannot be 
verified. 

(2) Prompt notice of dispute to furnisher of in-
formation 

(A) In general 

Before the expiration of the 5-business-day 
period beginning on the date on which a con-
sumer reporting agency receives notice of a 
dispute from any consumer in accordance 
with paragraph (1), the agency shall provide 
notification of the dispute to any person who 
provided any item of information in dispute, 
at the address and in the manner established 
with the person. The notice shall include all 
relevant information regarding the dispute 
that the agency has received from the con-
sumer. 

(B) Provision of other information from con-
sumer 

The consumer reporting agency shall 
promptly provide to the person who provided 
the information in dispute all relevant infor-
mation regarding the dispute that is re-
ceived by the agency from the consumer 
after the period referred to in subparagraph 
(A) and before the end of the period referred 
to in paragraph (1)(A). 

(3) Determination that dispute is frivolous or 
irrelevant 

(A) In general 

Notwithstanding paragraph (1), a con-
sumer reporting agency may terminate a re-
investigation of information disputed by a 

consumer under that paragraph if the agen-
cy reasonably determines that the dispute 
by the consumer is frivolous or irrelevant, 
including by reason of a failure by a con-
sumer to provide sufficient information to 
investigate the disputed information. 

(B) Notice of determination 

Upon making any determination in ac-
cordance with subparagraph (A) that a dis-
pute is frivolous or irrelevant, a consumer 
reporting agency shall notify the consumer 
of such determination not later than 5 busi-
ness days after making such determination, 
by mail or, if authorized by the consumer for 
that purpose, by any other means available 
to the agency. 

(C) Contents of notice 

A notice under subparagraph (B) shall in-
clude— 

(i) the reasons for the determination 
under subparagraph (A); and 

(ii) identification of any information re-
quired to investigate the disputed informa-
tion, which may consist of a standardized 
form describing the general nature of such 
information. 

(4) Consideration of consumer information 

In conducting any reinvestigation under 
paragraph (1) with respect to disputed infor-
mation in the file of any consumer, the con-
sumer reporting agency shall review and con-
sider all relevant information submitted by 
the consumer in the period described in para-
graph (1)(A) with respect to such disputed in-
formation. 

(5) Treatment of inaccurate or unverifiable in-
formation 

(A) In general 

If, after any reinvestigation under para-
graph (1) of any information disputed by a 
consumer, an item of the information is 
found to be inaccurate or incomplete or can-
not be verified, the consumer reporting 
agency shall promptly delete that item of 
information from the consumer’s file or 
modify that item of information, as appro-
priate, based on the results of the reinves-
tigation. 

(B) Requirements relating to reinsertion of 
previously deleted material 

(i) Certification of accuracy of information 

If any information is deleted from a con-
sumer’s file pursuant to subparagraph (A), 
the information may not be reinserted in 
the file by the consumer reporting agency 
unless the person who furnishes the infor-
mation certifies that the information is 
complete and accurate. 

(ii) Notice to consumer 

If any information that has been deleted 
from a consumer’s file pursuant to sub-
paragraph (A) is reinserted in the file, the 
consumer reporting agency shall notify 
the consumer of the reinsertion in writing 
not later than 5 business days after the re-
insertion or, if authorized by the consumer 
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for that purpose, by any other means 
available to the agency. 

(iii) Additional information 

As part of, or in addition to, the notice 
under clause (ii), a consumer reporting 
agency shall provide to a consumer in 
writing not later than 5 business days 
after the date of the reinsertion— 

(I) a statement that the disputed infor-
mation has been reinserted; 

(II) the business name and address of 
any furnisher of information contacted 
and the telephone number of such fur-
nisher, if reasonably available, or of any 
furnisher of information that contacted 
the consumer reporting agency, in con-
nection with the reinsertion of such in-
formation; and 

(III) a notice that the consumer has 
the right to add a statement to the con-
sumer’s file disputing the accuracy or 
completeness of the disputed informa-
tion. 

(C) Procedures to prevent reappearance 

A consumer reporting agency shall main-
tain reasonable procedures designed to pre-
vent the reappearance in a consumer’s file, 
and in consumer reports on the consumer, of 
information that is deleted pursuant to this 
paragraph (other than information that is 
reinserted in accordance with subparagraph 
(B)(i)). 

(D) Automated reinvestigation system 

Any consumer reporting agency that com-
piles and maintains files on consumers on a 
nationwide basis shall implement an auto-
mated system through which furnishers of 
information to that consumer reporting 
agency may report the results of a reinves-
tigation that finds incomplete or inaccurate 
information in a consumer’s file to other 
such consumer reporting agencies. 

(6) Notice of results of reinvestigation 

(A) In general 

A consumer reporting agency shall provide 
written notice to a consumer of the results 
of a reinvestigation under this subsection 
not later than 5 business days after the com-
pletion of the reinvestigation, by mail or, if 
authorized by the consumer for that pur-
pose, by other means available to the agen-
cy. 

(B) Contents 

As part of, or in addition to, the notice 
under subparagraph (A), a consumer report-
ing agency shall provide to a consumer in 
writing before the expiration of the 5-day pe-
riod referred to in subparagraph (A)— 

(i) a statement that the reinvestigation 
is completed; 

(ii) a consumer report that is based upon 
the consumer’s file as that file is revised 
as a result of the reinvestigation; 

(iii) a notice that, if requested by the 
consumer, a description of the procedure 
used to determine the accuracy and com-
pleteness of the information shall be pro-

vided to the consumer by the agency, in-
cluding the business name and address of 
any furnisher of information contacted in 
connection with such information and the 
telephone number of such furnisher, if rea-
sonably available; 

(iv) a notice that the consumer has the 
right to add a statement to the consumer’s 
file disputing the accuracy or complete-
ness of the information; and 

(v) a notice that the consumer has the 
right to request under subsection (d) of 
this section that the consumer reporting 
agency furnish notifications under that 
subsection. 

(7) Description of reinvestigation procedure 

A consumer reporting agency shall provide 
to a consumer a description referred to in 
paragraph (6)(B)(iii) by not later than 15 days 
after receiving a request from the consumer 
for that description. 

(8) Expedited dispute resolution 

If a dispute regarding an item of information 
in a consumer’s file at a consumer reporting 
agency is resolved in accordance with para-
graph (5)(A) by the deletion of the disputed in-
formation by not later than 3 business days 
after the date on which the agency receives 
notice of the dispute from the consumer in ac-
cordance with paragraph (1)(A), then the agen-
cy shall not be required to comply with para-
graphs (2), (6), and (7) with respect to that dis-
pute if the agency— 

(A) provides prompt notice of the deletion 
to the consumer by telephone; 

(B) includes in that notice, or in a written 
notice that accompanies a confirmation and 
consumer report provided in accordance 
with subparagraph (C), a statement of the 
consumer’s right to request under subsection 
(d) of this section that the agency furnish 
notifications under that subsection; and 

(C) provides written confirmation of the 
deletion and a copy of a consumer report on 
the consumer that is based on the consum-
er’s file after the deletion, not later than 5 
business days after making the deletion. 

(b) Statement of dispute 

If the reinvestigation does not resolve the dis-
pute, the consumer may file a brief statement 
setting forth the nature of the dispute. The con-
sumer reporting agency may limit such state-
ments to not more than one hundred words if it 
provides the consumer with assistance in writ-
ing a clear summary of the dispute. 

(c) Notification of consumer dispute in subse-
quent consumer reports 

Whenever a statement of a dispute is filed, un-
less there is reasonable grounds to believe that 
it is frivolous or irrelevant, the consumer re-
porting agency shall, in any subsequent con-
sumer report containing the information in 
question, clearly note that it is disputed by the 
consumer and provide either the consumer’s 
statement or a clear and accurate codification 
or summary thereof. 

(d) Notification of deletion of disputed informa-
tion 

Following any deletion of information which 
is found to be inaccurate or whose accuracy can 
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no longer be verified or any notation as to dis-
puted information, the consumer reporting 
agency shall, at the request of the consumer, 
furnish notification that the item has been de-
leted or the statement, codification or summary 
pursuant to subsection (b) or (c) of this section 
to any person specifically designated by the con-
sumer who has within two years prior thereto 
received a consumer report for employment pur-
poses, or within six months prior thereto re-
ceived a consumer report for any other purpose, 
which contained the deleted or disputed infor-
mation. 

(Pub. L. 90–321, title VI, § 611, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1132; 
amended Pub. L. 104–208, div. A, title II, § 2409, 
Sept. 30, 1996, 110 Stat. 3009–439; Pub. L. 105–347, 
§ 6(5), Nov. 2, 1998, 112 Stat. 3211.) 

AMENDMENTS 

1998—Subsec. (a)(7). Pub. L. 105–347 substituted 

‘‘(6)(B)(iii)’’ for ‘‘(6)(B)(iv)’’. 
1996—Subsec. (a). Pub. L. 104–208, § 2409(a), inserted 

heading and amended text of subsec. (a) generally. 

Prior to amendment, text read as follows: ‘‘If the com-

pleteness or accuracy of any item of information con-

tained in his file is disputed by a consumer, and such 

dispute is directly conveyed to the consumer reporting 

agency by the consumer, the consumer reporting agen-

cy shall within a reasonable period of time reinves-

tigate and record the current status of that informa-

tion unless it has reasonable grounds to believe that 

the dispute by the consumer is frivolous or irrelevant. 

If after such reinvestigation such information is found 

to be inaccurate or can no longer be verified, the con-

sumer reporting agency shall promptly delete such in-

formation. The presence of contradictory information 

in the consumer’s file does not in and of itself con-

stitute reasonable grounds for believing the dispute is 

frivolous or irrelevant.’’ 
Subsec. (d). Pub. L. 104–208, § 2409(b), struck out at end 

‘‘The consumer reporting agency shall clearly and con-

spicuously disclose to the consumer his rights to make 

such a request. Such disclosure shall be made at or 

prior to the time the information is deleted or the con-

sumer’s statement regarding the disputed information 

is received.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–347 deemed to have same 

effective date as amendments made by section 2403 of 

Pub. L. 104–208, see section 7 of Pub. L. 105–347, set out 

as a note under section 1681a of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681j, 1681m, 

1681s–2, 1681t of this title; title 20 section 1080a. 

§ 1681j. Charges for certain disclosures 

(a) Reasonable charges allowed for certain dis-
closures 

(1) In general 

Except as provided in subsections (b), (c), 
and (d) of this section, a consumer reporting 
agency may impose a reasonable charge on a 
consumer— 

(A) for making a disclosure to the con-
sumer pursuant to section 1681g of this title, 
which charge— 

(i) shall not exceed $8; and 
(ii) shall be indicated to the consumer 

before making the disclosure; and 

(B) for furnishing, pursuant to section 
1681i(d) of this title, following a reinvestiga-
tion under section 1681i(a) of this title, a 
statement, codification, or summary to a 
person designated by the consumer under 
that section after the 30-day period begin-
ning on the date of notification of the con-
sumer under paragraph (6) or (8) of section 
1681i(a) of this title with respect to the re-
investigation, which charge— 

(i) shall not exceed the charge that the 
agency would impose on each designated 
recipient for a consumer report; and 

(ii) shall be indicated to the consumer 
before furnishing such information. 

(2) Modification of amount 

The Federal Trade Commission shall in-
crease the amount referred to in paragraph 
(1)(A)(i) on January 1 of each year, based pro-
portionally on changes in the Consumer Price 
Index, with fractional changes rounded to the 
nearest fifty cents. 

(b) Free disclosure after adverse notice to con-
sumer 

Each consumer reporting agency that main-
tains a file on a consumer shall make all disclo-
sures pursuant to section 1681g of this title with-
out charge to the consumer if, not later than 60 
days after receipt by such consumer of a notifi-
cation pursuant to section 1681m of this title, or 
of a notification from a debt collection agency 
affiliated with that consumer reporting agency 
stating that the consumer’s credit rating may 
be or has been adversely affected, the consumer 
makes a request under section 1681g of this title. 

(c) Free disclosure under certain other circum-
stances 

Upon the request of the consumer, a consumer 
reporting agency shall make all disclosures pur-
suant to section 1681g of this title once during 
any 12-month period without charge to that con-
sumer if the consumer certifies in writing that 
the consumer— 

(1) is unemployed and intends to apply for 
employment in the 60-day period beginning on 
the date on which the certification is made; 

(2) is a recipient of public welfare assistance; 
or 

(3) has reason to believe that the file on the 
consumer at the agency contains inaccurate 
information due to fraud. 

(d) Other charges prohibited 

A consumer reporting agency shall not impose 
any charge on a consumer for providing any no-
tification required by this subchapter or making 
any disclosure required by this subchapter, ex-
cept as authorized by subsection (a) of this sec-
tion. 

(Pub. L. 90–321, title VI, § 612, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1132; 
amended Pub. L. 104–208, div. A, title II, § 2410, 
Sept. 30, 1996, 110 Stat. 3009–442.) 

AMENDMENTS 

1996—Pub. L. 104–208 amended section generally. Prior 

to amendment, section read as follows: ‘‘A consumer 



Page 1165 TITLE 15—COMMERCE AND TRADE § 1681m 

reporting agency shall make all disclosures pursuant to 

section 1681g of this title and furnish all consumer re-

ports pursuant to section 1681i(d) of this title without 

charge to the consumer if, within thirty days after re-

ceipt by such consumer of a notification pursuant to 

section 1681m of this title or notification from a debt 

collection agency affiliated with such consumer report-

ing agency stating that the consumer’s credit rating 

may be or has been adversely affected, the consumer 

makes a request under section 1681g or 1681i(d) of this 

title. Otherwise, the consumer reporting agency may 

impose a reasonable charge on the consumer for mak-

ing disclosure to such consumer pursuant to section 

1681g of this title, the charge for which shall be indi-

cated to the consumer prior to making disclosure; and 

for furnishing notifications, statements, summaries, or 

codifications to person designated by the consumer 

pursuant to section 1681i(d) of this title, the charge for 

which shall be indicated to the consumer prior to fur-

nishing such information and shall not exceed the 

charge that the consumer reporting agency would im-

pose on each designated recipient for a consumer report 

except that no charge may be made for notifying such 

persons of the deletion of information which is found to 

be inaccurate or which can no longer be verified.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1681m of this 

title. 

§ 1681k. Public record information for employ-
ment purposes 

(a) In general 

A consumer reporting agency which furnishes 
a consumer report for employment purposes and 
which for that purpose compiles and reports 
items of information on consumers which are 
matters of public record and are likely to have 
an adverse effect upon a consumer’s ability to 
obtain employment shall— 

(1) at the time such public record informa-
tion is reported to the user of such consumer 
report, notify the consumer of the fact that 
public record information is being reported by 
the consumer reporting agency, together with 
the name and address of the person to whom 
such information is being reported; or 

(2) maintain strict procedures designed to 
insure that whenever public record informa-
tion which is likely to have an adverse effect 
on a consumer’s ability to obtain employment 
is reported it is complete and up to date. For 
purposes of this paragraph, items of public 
record relating to arrests, indictments, con-
victions, suits, tax liens, and outstanding 
judgments shall be considered up to date if the 
current public record status of the item at the 
time of the report is reported. 

(b) Exemption for national security investiga-
tions 

Subsection (a) of this section does not apply in 
the case of an agency or department of the 
United States Government that seeks to obtain 
and use a consumer report for employment pur-
poses, if the head of the agency or department 
makes a written finding as prescribed under sec-
tion 1681b(b)(4)(A) of this title. 

(Pub. L. 90–321, title VI, § 613, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1133; 
amended Pub. L. 105–347, § 4(b), Nov. 2, 1998, 112 
Stat. 3210.) 

AMENDMENTS 

1998—Pub. L. 105–347 designated existing provisions as 

subsec. (a), inserted heading, and added subsec. (b). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–347 deemed to have same 

effective date as amendments made by section 2403 of 

Pub. L. 104–208, see section 7 of Pub. L. 105–347, set out 

as a note under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1681d of this 

title. 

§ 1681l. Restrictions on investigative consumer 
reports 

Whenever a consumer reporting agency pre-
pares an investigative consumer report, no ad-
verse information in the consumer report (other 
than information which is a matter of public 
record) may be included in a subsequent con-
sumer report unless such adverse information 
has been verified in the process of making such 
subsequent consumer report, or the adverse in-
formation was received within the three-month 
period preceding the date the subsequent report 
is furnished. 

(Pub. L. 90–321, title VI, § 614, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1133.) 

§ 1681m. Requirements on users of consumer re-
ports 

(a) Duties of users taking adverse actions on 
basis of information contained in consumer 
reports 

If any person takes any adverse action with 
respect to any consumer that is based in whole 
or in part on any information contained in a 
consumer report, the person shall— 

(1) provide oral, written, or electronic notice 
of the adverse action to the consumer; 

(2) provide to the consumer orally, in writ-
ing, or electronically— 

(A) the name, address, and telephone num-
ber of the consumer reporting agency (in-
cluding a toll-free telephone number estab-
lished by the agency if the agency compiles 
and maintains files on consumers on a na-
tionwide basis) that furnished the report to 
the person; and 

(B) a statement that the consumer report-
ing agency did not make the decision to 
take the adverse action and is unable to pro-
vide the consumer the specific reasons why 
the adverse action was taken; and 

(3) provide to the consumer an oral, written, 
or electronic notice of the consumer’s right— 

(A) to obtain, under section 1681j of this 
title, a free copy of a consumer report on the 
consumer from the consumer reporting 
agency referred to in paragraph (2), which 
notice shall include an indication of the 60- 
day period under that section for obtaining 
such a copy; and 

(B) to dispute, under section 1681i of this 
title, with a consumer reporting agency the 
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1 So in original. Probably should be ‘‘creditworthiness,’’. 2 So in original. Probably should be ‘‘creditworthiness’’. 

accuracy or completeness of any informa-
tion in a consumer report furnished by the 
agency. 

(b) Adverse action based on information ob-
tained from third parties other than con-
sumer reporting agencies 

(1) In general 

Whenever credit for personal, family, or 
household purposes involving a consumer is 
denied or the charge for such credit is in-
creased either wholly or partly because of in-
formation obtained from a person other than a 
consumer reporting agency bearing upon the 
consumer’s credit worthiness,1 credit stand-
ing, credit capacity, character, general reputa-
tion, personal characteristics, or mode of liv-
ing, the user of such information shall, within 
a reasonable period of time, upon the consum-
er’s written request for the reasons for such 
adverse action received within sixty days after 
learning of such adverse action, disclose the 
nature of the information to the consumer. 
The user of such information shall clearly and 
accurately disclose to the consumer his right 
to make such written request at the time such 
adverse action is communicated to the con-
sumer. 

(2) Duties of person taking certain actions 
based on information provided by affiliate 

(A) Duties, generally 

If a person takes an action described in 
subparagraph (B) with respect to a con-
sumer, based in whole or in part on informa-
tion described in subparagraph (C), the per-
son shall— 

(i) notify the consumer of the action, in-
cluding a statement that the consumer 
may obtain the information in accordance 
with clause (ii); and 

(ii) upon a written request from the con-
sumer received within 60 days after trans-
mittal of the notice required by clause (i), 
disclose to the consumer the nature of the 
information upon which the action is 
based by not later than 30 days after re-
ceipt of the request. 

(B) Action described 

An action referred to in subparagraph (A) 
is an adverse action described in section 
1681a(k)(1)(A) of this title, taken in connec-
tion with a transaction initiated by the con-
sumer, or any adverse action described in 
clause (i) or (ii) of section 1681a(k)(1)(B) of 
this title. 

(C) Information described 

Information referred to in subparagraph 
(A)— 

(i) except as provided in clause (ii), is in-
formation that— 

(I) is furnished to the person taking 
the action by a person related by com-
mon ownership or affiliated by common 
corporate control to the person taking 
the action; and 

(II) bears on the credit worthiness,1 
credit standing, credit capacity, char-

acter, general reputation, personal char-
acteristics, or mode of living of the con-
sumer; and 

(ii) does not include— 
(I) information solely as to trans-

actions or experiences between the con-
sumer and the person furnishing the in-
formation; or 

(II) information in a consumer report. 

(c) Reasonable procedures to assure compliance 

No person shall be held liable for any violation 
of this section if he shows by a preponderance of 
the evidence that at the time of the alleged vio-
lation he maintained reasonable procedures to 
assure compliance with the provisions of this 
section. 

(d) Duties of users making written credit or in-
surance solicitations on basis of information 
contained in consumer files 

(1) In general 

Any person who uses a consumer report on 
any consumer in connection with any credit or 
insurance transaction that is not initiated by 
the consumer, that is provided to that person 
under section 1681b(c)(1)(B) of this title, shall 
provide with each written solicitation made to 
the consumer regarding the transaction a 
clear and conspicuous statement that— 

(A) information contained in the consum-
er’s consumer report was used in connection 
with the transaction; 

(B) the consumer received the offer of 
credit or insurance because the consumer 
satisfied the criteria for credit worthiness 2 
or insurability under which the consumer 
was selected for the offer; 

(C) if applicable, the credit or insurance 
may not be extended if, after the consumer 
responds to the offer, the consumer does not 
meet the criteria used to select the con-
sumer for the offer or any applicable criteria 
bearing on credit worthiness 2 or insurability 
or does not furnish any required collateral; 

(D) the consumer has a right to prohibit 
information contained in the consumer’s file 
with any consumer reporting agency from 
being used in connection with any credit or 
insurance transaction that is not initiated 
by the consumer; and 

(E) the consumer may exercise the right 
referred to in subparagraph (D) by notifying 
a notification system established under sec-
tion 1681b(e) of this title. 

(2) Disclosure of address and telephone num-
ber 

A statement under paragraph (1) shall in-
clude the address and toll-free telephone num-
ber of the appropriate notification system es-
tablished under section 1681b(e) of this title. 

(3) Maintaining criteria on file 

A person who makes an offer of credit or in-
surance to a consumer under a credit or insur-
ance transaction described in paragraph (1) 
shall maintain on file the criteria used to se-
lect the consumer to receive the offer, all cri-
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teria bearing on credit worthiness 2 or insur-
ability, as applicable, that are the basis for de-
termining whether or not to extend credit or 
insurance pursuant to the offer, and any re-
quirement for the furnishing of collateral as a 
condition of the extension of credit or insur-
ance, until the expiration of the 3-year period 
beginning on the date on which the offer is 
made to the consumer. 

(4) Authority of Federal agencies regarding un-
fair or deceptive acts or practices not af-
fected 

This section is not intended to affect the au-
thority of any Federal or State agency to en-
force a prohibition against unfair or deceptive 
acts or practices, including the making of 
false or misleading statements in connection 
with a credit or insurance transaction that is 
not initiated by the consumer. 

(Pub. L. 90–321, title VI, § 615, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1133; 
amended Pub. L. 104–208, div. A, title II, § 2411, 
Sept. 30, 1996, 110 Stat. 3009–443.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–208, § 2411(a), inserted 

heading and amended text of subsec. (a) generally. 

Prior to amendment, text read as follows: ‘‘Whenever 

credit or insurance for personal, family, or household 

purposes, or employment involving a consumer is de-

nied or the charge for such credit or insurance is in-

creased either wholly or partly because of information 

contained in a consumer report from a consumer re-

porting agency, the user of the consumer report shall 

so advise the consumer against whom such adverse ac-

tion has been taken and supply the name and address 

of the consumer reporting agency making the report.’’ 

Subsec. (b). Pub. L. 104–208, § 2411(e), inserted subsec. 

heading, designated existing provisions as par. (1) and 

inserted heading, and added par. (2). 

Subsec. (c). Pub. L. 104–208, § 2411(d), substituted ‘‘this 

section’’ for ‘‘subsections (a) and (b) of this section’’. 

Subsec. (d). Pub. L. 104–208, § 2411(b), added subsec. (d). 

Subsec. (e). Pub. L. 104–208, § 2411(c), added subsec. (e) 

which contained subsec. designation, but no heading or 

text. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681a, 1681b, 

1681h, 1681j, 1681s, 1681t of this title. 

§ 1681n. Civil liability for willful noncompliance 

(a) In general 

Any person who willfully fails to comply with 
any requirement imposed under this subchapter 
with respect to any consumer is liable to that 
consumer in an amount equal to the sum of— 

(1)(A) any actual damages sustained by the 
consumer as a result of the failure or damages 
of not less than $100 and not more than $1,000; 
or 

(B) in the case of liability of a natural per-
son for obtaining a consumer report under 
false pretenses or knowingly without a per-
missible purpose, actual damages sustained by 
the consumer as a result of the failure or 
$1,000, whichever is greater; 

(2) such amount of punitive damages as the 
court may allow; and 

(3) in the case of any successful action to en-
force any liability under this section, the 
costs of the action together with reasonable 
attorney’s fees as determined by the court. 

(b) Civil liability for knowing noncompliance 

Any person who obtains a consumer report 
from a consumer reporting agency under false 
pretenses or knowingly without a permissible 
purpose shall be liable to the consumer report-
ing agency for actual damages sustained by the 
consumer reporting agency or $1,000, whichever 
is greater. 

(c) Attorney’s fees 

Upon a finding by the court that an unsuccess-
ful pleading, motion, or other paper filed in con-
nection with an action under this section was 
filed in bad faith or for purposes of harassment, 
the court shall award to the prevailing party at-
torney’s fees reasonable in relation to the work 
expended in responding to the pleading, motion, 
or other paper. 

(Pub. L. 90–321, title VI, § 616, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1134; 
amended Pub. L. 104–208, div. A, title II, 
§ 2412(a)–(c), (e)(1), Sept. 30, 1996, 110 Stat. 
3009–446.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–208, § 2412(a), designated 

existing provisions as subsec. (a), inserted heading, and 

in introductory provisions substituted ‘‘Any person 

who’’ for ‘‘Any consumer reporting agency or user of 

information which’’. 

Subsec. (a)(1). Pub. L. 104–208, § 2412(b), amended par. 

(1) generally. Prior to amendment, par. (1) read as fol-

lows: ‘‘any actual damages sustained by the consumer 

as a result of the failure;’’. 

Subsec. (b). Pub. L. 104–208, § 2412(c), added subsec. (b). 

Subsec. (c). Pub. L. 104–208, § 2412(e)(1), added subsec. 

(c). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681h, 1681n, 

1681s–2 of this title. 

§ 1681o. Civil liability for negligent noncompli-
ance 

(a) In general 

Any person who is negligent in failing to com-
ply with any requirement imposed under this 
subchapter with respect to any consumer is lia-
ble to that consumer in an amount equal to the 
sum of— 

(1) any actual damages sustained by the con-
sumer as a result of the failure; 

(2) in the case of any successful action to en-
force any liability under this section, the 
costs of the action together with reasonable 
attorney’s fees as determined by the court. 

(b) Attorney’s fees 

On a finding by the court that an unsuccessful 
pleading, motion, or other paper filed in connec-
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tion with an action under this section was filed 
in bad faith or for purposes of harassment, the 
court shall award to the prevailing party attor-
ney’s fees reasonable in relation to the work ex-
pended in responding to the pleading, motion, or 
other paper. 

(Pub. L. 90–321, title VI, § 617, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1134; 
amended Pub. L. 104–208, div. A, title II, § 2412(d), 
(e)(2), Sept. 30, 1996, 110 Stat. 3009–446, 3009–447.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–208, § 2412(d), designated 

existing provisions as subsec. (a), inserted heading, and 

substituted ‘‘Any person who’’ for ‘‘Any consumer re-

porting agency or user of information which’’. 

Subsec. (b). Pub. L. 104–208, § 2412(e)(2), added subsec. 

(b). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681h, 1681s, 

1681s–2 of this title. 

§ 1681p. Jurisdiction of courts; limitation of ac-
tions 

An action to enforce any liability created 
under this subchapter may be brought in any ap-
propriate United States district court without 
regard to the amount in controversy, or in any 
other court of competent jurisdiction, within 
two years from the date on which the liability 
arises, except that where a defendant has mate-
rially and willfully misrepresented any informa-
tion required under this subchapter to be dis-
closed to an individual and the information so 
misrepresented is material to the establishment 
of the defendant’s liability to that individual 
under this subchapter, the action may be 
brought at any time within two years after dis-
covery by the individual of the misrepresenta-
tion. 

(Pub. L. 90–321, title VI, § 618, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1134.) 

§ 1681q. Obtaining information under false pre-
tenses 

Any person who knowingly and willfully ob-
tains information on a consumer from a con-
sumer reporting agency under false pretenses 
shall be fined under title 18, imprisoned for not 
more than 2 years, or both. 

(Pub. L. 90–321, title VI, § 619, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1134; 
amended Pub. L. 104–208, div. A, title II, § 2415(a), 
Sept. 30, 1996, 110 Stat. 3009–450.) 

AMENDMENTS 

1996—Pub. L. 104–208 substituted ‘‘fined under title 18, 

imprisoned for not more than 2 years, or both’’ for 

‘‘fined not more than $5,000 or imprisoned not more 

than one year, or both’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

§ 1681r. Unauthorized disclosures by officers or 
employees 

Any officer or employee of a consumer report-
ing agency who knowingly and willfully pro-
vides information concerning an individual from 
the agency’s files to a person not authorized to 
receive that information shall be fined under 
title 18, imprisoned for not more than 2 years, or 
both. 

(Pub. L. 90–321, title VI, § 620, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1134; 
amended Pub. L. 104–208, div. A, title II, § 2415(b), 
Sept. 30, 1996, 110 Stat. 3009–450.) 

AMENDMENTS 

1996—Pub. L. 104–208 substituted ‘‘fined under title 18, 

imprisoned for not more than 2 years, or both’’ for 

‘‘fined not more than $5,000 or imprisoned not more 

than one year, or both’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

§ 1681s. Administrative enforcement 

(a) Enforcement by Federal Trade Commission 

(1) Compliance with the requirements imposed 
under this subchapter shall be enforced under 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.] by the Federal Trade Commission with 
respect to consumer reporting agencies and all 
other persons subject thereto, except to the ex-
tent that enforcement of the requirements im-
posed under this subchapter is specifically com-
mitted to some other government agency under 
subsection (b) hereof. For the purpose of the ex-
ercise by the Federal Trade Commission of its 
functions and powers under the Federal Trade 
Commission Act, a violation of any requirement 
or prohibition imposed under this subchapter 
shall constitute an unfair or deceptive act or 
practice in commerce in violation of section 5(a) 
of the Federal Trade Commission Act [15 U.S.C. 
45(a)] and shall be subject to enforcement by the 
Federal Trade Commission under section 5(b) 
thereof [15 U.S.C. 45(b)] with respect to any con-
sumer reporting agency or person subject to en-
forcement by the Federal Trade Commission 
pursuant to this subsection, irrespective of 
whether that person is engaged in commerce or 
meets any other jurisdictional tests in the Fed-
eral Trade Commission Act. The Federal Trade 
Commission shall have such procedural, inves-
tigative, and enforcement powers, including the 
power to issue procedural rules in enforcing 
compliance with the requirements imposed 
under this subchapter and to require the filing 
of reports, the production of documents, and the 
appearance of witnesses as though the applica-
ble terms and conditions of the Federal Trade 
Commission Act were part of this subchapter. 
Any person violating any of the provisions of 
this subchapter shall be subject to the penalties 
and entitled to the privileges and immunities 
provided in the Federal Trade Commission Act 
as though the applicable terms and provisions 
thereof were part of this subchapter. 



Page 1169 TITLE 15—COMMERCE AND TRADE § 1681s 

1 See References in Text note below. 

(2)(A) In the event of a knowing violation, 
which constitutes a pattern or practice of viola-
tions of this subchapter, the Commission may 
commence a civil action to recover a civil pen-
alty in a district court of the United States 
against any person that violates this sub-
chapter. In such action, such person shall be lia-
ble for a civil penalty of not more than $2,500 per 
violation. 

(B) In determining the amount of a civil pen-
alty under subparagraph (A), the court shall 
take into account the degree of culpability, any 
history of prior such conduct, ability to pay, ef-
fect on ability to continue to do business, and 
such other matters as justice may require. 

(3) Notwithstanding paragraph (2), a court 
may not impose any civil penalty on a person 
for a violation of section 1681s–2(a)(1) of this 
title unless the person has been enjoined from 
committing the violation, or ordered not to 
commit the violation, in an action or proceeding 
brought by or on behalf of the Federal Trade 
Commission, and has violated the injunction or 
order, and the court may not impose any civil 
penalty for any violation occurring before the 
date of the violation of the injunction or order. 

(b) Enforcement by other agencies 

Compliance with the requirements imposed 
under this subchapter with respect to consumer 
reporting agencies, persons who use consumer 
reports from such agencies, persons who furnish 
information to such agencies, and users of infor-
mation that are subject to subsection (d) of sec-
tion 1681m of this title shall be enforced under— 

(1) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], in the case of— 

(A) national banks, and Federal branches 
and Federal agencies of foreign banks, by 
the Office of the Comptroller of the Cur-
rency; 

(B) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign 
banks), commercial lending companies 
owned or controlled by foreign banks, and 
organizations operating under section 25 or 
25(a) 1 of the Federal Reserve Act [12 U.S.C. 
601 et seq., 611 et seq.], by the Board of Gov-
ernors of the Federal Reserve System; and 

(C) banks insured by the Federal Deposit 
Insurance Corporation (other than members 
of the Federal Reserve System) and insured 
State branches of foreign banks, by the 
Board of Directors of the Federal Deposit In-
surance Corporation; 

(2) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], by the Director of 
the Office of Thrift Supervision, in the case of 
a savings association the deposits of which are 
insured by the Federal Deposit Insurance Cor-
poration; 

(3) the Federal Credit Union Act [12 U.S.C. 
1751 et seq.], by the Administrator of the Na-
tional Credit Union Administration with re-
spect to any Federal credit union; 

(4) subtitle IV of title 49, by the Secretary of 
Transportation, with respect to all carriers 

subject to the jurisdiction of the Surface 
Transportation Board; 

(5) part A of subtitle VII of title 49, by the 
Secretary of Transportation with respect to 
any air carrier or foreign air carrier subject to 
that part; and 

(6) the Packers and Stockyards Act, 1921 [7 
U.S.C. 181 et seq.] (except as provided in sec-
tion 406 of that Act [7 U.S.C. 226, 227]), by the 
Secretary of Agriculture with respect to any 
activities subject to that Act. 

The terms used in paragraph (1) that are not de-
fined in this subchapter or otherwise defined in 
section 3(s) of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(s)) shall have the meaning given 
to them in section 1(b) of the International 
Banking Act of 1978 (12 U.S.C. 3101). 

(c) State action for violations 

(1) Authority of States 

In addition to such other remedies as are 
provided under State law, if the chief law en-
forcement officer of a State, or an official or 
agency designated by a State, has reason to 
believe that any person has violated or is vio-
lating this subchapter, the State— 

(A) may bring an action to enjoin such vio-
lation in any appropriate United States dis-
trict court or in any other court of com-
petent jurisdiction; 

(B) subject to paragraph (5), may bring an 
action on behalf of the residents of the State 
to recover— 

(i) damages for which the person is liable 
to such residents under sections 1681n and 
1681o of this title as a result of the viola-
tion; 

(ii) in the case of a violation of section 
1681s–2(a) of this title, damages for which 
the person would, but for section 1681s–2(c) 
of this title, be liable to such residents as 
a result of the violation; or 

(iii) damages of not more than $1,000 for 
each willful or negligent violation; and 

(C) in the case of any successful action 
under subparagraph (A) or (B), shall be 
awarded the costs of the action and reason-
able attorney fees as determined by the 
court. 

(2) Rights of Federal regulators 

The State shall serve prior written notice of 
any action under paragraph (1) upon the Fed-
eral Trade Commission or the appropriate 
Federal regulator determined under sub-
section (b) of this section and provide the 
Commission or appropriate Federal regulator 
with a copy of its complaint, except in any 
case in which such prior notice is not feasible, 
in which case the State shall serve such notice 
immediately upon instituting such action. The 
Federal Trade Commission or appropriate Fed-
eral regulator shall have the right— 

(A) to intervene in the action; 
(B) upon so intervening, to be heard on all 

matters arising therein; 
(C) to remove the action to the appro-

priate United States district court; and 
(D) to file petitions for appeal. 

(3) Investigatory powers 

For purposes of bringing any action under 
this subsection, nothing in this subsection 
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shall prevent the chief law enforcement offi-
cer, or an official or agency designated by a 
State, from exercising the powers conferred on 
the chief law enforcement officer or such offi-
cial by the laws of such State to conduct in-
vestigations or to administer oaths or affirma-
tions or to compel the attendance of witnesses 
or the production of documentary and other 
evidence. 

(4) Limitation on State action while Federal ac-
tion pending 

If the Federal Trade Commission or the ap-
propriate Federal regulator has instituted a 
civil action or an administrative action under 
section 8 of the Federal Deposit Insurance Act 
[12 U.S.C. 1818] for a violation of this sub-
chapter, no State may, during the pendency of 
such action, bring an action under this section 
against any defendant named in the complaint 
of the Commission or the appropriate Federal 
regulator for any violation of this subchapter 
that is alleged in that complaint. 

(5) Limitations on State actions for violation of 
section 1681s–2(a)(1) 

(A) Violation of injunction required 

A State may not bring an action against a 
person under paragraph (1)(B) for a violation 
of section 1681s–2(a)(1) of this title, unless— 

(i) the person has been enjoined from 
committing the violation, in an action 
brought by the State under paragraph 
(1)(A); and 

(ii) the person has violated the injunc-
tion. 

(B) Limitation on damages recoverable 

In an action against a person under para-
graph (1)(B) for a violation of section 
1681s–2(a)(1) of this title, a State may not re-
cover any damages incurred before the date 
of the violation of an injunction on which 
the action is based. 

(d) Enforcement under other authority 

For the purpose of the exercise by any agency 
referred to in subsection (b) of this section of its 
powers under any Act referred to in that sub-
section, a violation of any requirement imposed 
under this subchapter shall be deemed to be a 
violation of a requirement imposed under that 
Act. In addition to its powers under any provi-
sion of law specifically referred to in subsection 
(b) of this section, each of the agencies referred 
to in that subsection may exercise, for the pur-
pose of enforcing compliance with any require-
ment imposed under this subchapter any other 
authority conferred on it by law. 

(e) Regulatory authority 

(1) The Federal banking agencies referred to in 
paragraphs (1) and (2) of subsection (b) of this 
section shall jointly prescribe such regulations 
as necessary to carry out the purposes of this 
subchapter with respect to any persons identi-
fied under paragraphs (1) and (2) of subsection 
(b) of this section, and the Board of Governors of 
the Federal Reserve System shall have author-
ity to prescribe regulations consistent with such 
joint regulations with respect to bank holding 
companies and affiliates (other than depository 

institutions and consumer reporting agencies) of 
such holding companies. 

(2) The Board of the National Credit Union Ad-
ministration shall prescribe such regulations as 
necessary to carry out the purposes of this sub-
chapter with respect to any persons identified 
under paragraph (3) of subsection (b) of this sec-
tion. 

(Pub. L. 90–321, title VI, § 621, as added Pub. L. 
91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1134; 
amended Pub. L. 98–443, § 9(n), Oct. 4, 1984, 98 
Stat. 1708; Pub. L. 101–73, title VII, § 744(l), Aug. 
9, 1989, 103 Stat. 439; Pub. L. 102–242, title II, 
§ 212(c), Dec. 19, 1991, 105 Stat. 2300; Pub. L. 
102–550, title XVI, § 1604(a)(6), Oct. 28, 1992, 106 
Stat. 4082; Pub. L. 104–88, title III, § 314, Dec. 29, 
1995, 109 Stat. 948; Pub. L. 104–208, div. A, title II, 
§§ 2416–2418, Sept. 30, 1996, 110 Stat. 3009–450 to 
3009–452; Pub. L. 105–347, § 6(6), Nov. 2, 1998, 112 
Stat. 3211; Pub. L. 106–102, title V, § 506(a), (b), 
Nov. 12, 1999, 113 Stat. 1441, 1442.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

Section 25(a) of the Federal Reserve Act, referred to 

in subsec. (b)(1)(B), which is classified to subchapter II 

(§ 611 et seq.) of chapter 6 of Title 12, Banks and Bank-

ing, was renumbered section 25A of that act by Pub. L. 

102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 Stat. 2281. 

Section 25 of the Federal Reserve Act is classified to 

subchapter I (§ 601 et seq.) of chapter 6 of Title 12. 

The Federal Credit Union Act, referred to in subsec. 

(b)(3), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12. For complete classification of 

this Act to the Code, see section 1751 of Title 12 and 

Tables. 

The Packers and Stockyards Act, 1921, referred to in 

subsec. (b)(6), is act Aug. 15, 1921, ch. 64, 42 Stat. 159, as 

amended, which is classified to chapter 9 (§ 181 et seq.) 

of Title 7, Agriculture. For complete classification of 

this Act to the Code, see section 181 of Title 7 and 

Tables. 

This subchapter, referred to in subsec. (e), was in the 

original, ‘‘this Act’’ and was translated as reading ‘‘this 

title’’, meaning title VI of Pub. L. 90–321, known as the 

Fair Credit Reporting Act, to reflect the probable in-

tent of Congress. 

CODIFICATION 

In subsec. (b)(4), ‘‘subtitle IV of title 49’’ substituted 

for ‘‘the Acts to regulate commerce’’ on authority of 

Pub. L. 95–473, § 3(b), Oct. 17, 1978, 92 Stat. 1466, the first 

section of which enacted subtitle IV of Title 49, Trans-

portation. 

In subsec. (b)(5), ‘‘part A of subtitle VII of title 49’’ 

substituted for ‘‘the Federal Aviation Act of 1958 [49 

App. U.S.C. 1301 et seq.]’’ and ‘‘that part’’ substituted 

for ‘‘that Act’’ on authority of Pub. L. 103–272, § 6(b), 

July 5, 1994, 108 Stat. 1378, the first section of which en-

acted subtitles II, III, and V to X of Title 49. 

AMENDMENTS 

1999—Subsec. (a)(4). Pub. L. 106–102, § 506(b), struck 

out par. (4) which read as follows: ‘‘Neither the Com-

mission nor any other agency referred to in subsection 

(b) of this section may prescribe trade regulation rules 

or other regulations with respect to this subchapter.’’ 

Subsec. (d). Pub. L. 106–102, § 506(a)(1), struck out at 

the end ‘‘Notwithstanding the preceding, no agency re-

ferred to in subsection (b) of this section may conduct 
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an examination of a bank, savings association, or cred-

it union regarding compliance with the provisions of 

this subchapter, except in response to a complaint (or 

if the agency otherwise has knowledge) that the bank, 

savings association, or credit union has violated a pro-

vision of this subchapter, in which case, the agency 

may conduct an examination as necessary to inves-

tigate the complaint. If an agency determines during 

an investigation in response to a complaint that a vio-

lation of this subchapter has occurred, the agency may, 

during its next 2 regularly scheduled examinations of 

the bank, savings association, or credit union, examine 

for compliance with this subchapter.’’ 
Subsec. (e). Pub. L. 106–102, § 506(a)(2), added subsec. 

(e) and struck out heading and text of former subsec. 

(e). Text read as follows: ‘‘The Board of Governors of 

the Federal Reserve System may issue interpretations 

of any provision of this subchapter as such provision 

may apply to any persons identified under paragraph 

(1), (2), and (3) of subsection (b) of this section, or to the 

holding companies and affiliates of such persons, in 

consultation with Federal agencies identified in para-

graphs (1), (2), and (3) of subsection (b) of this section.’’ 
1998—Subsec. (b). Pub. L. 105–347 struck out ‘‘or (e)’’ 

after ‘‘subject to subsection (d)’’ in introductory provi-

sions. 
1996—Subsec. (a). Pub. L. 104–208, § 2416(b)(1), which di-

rected the amendment of subsec. (a) by inserting head-

ing ‘‘Enforcement by Federal Trade Commission’’ be-

fore ‘‘Compliance with the requirements’’, was exe-

cuted by making the insertion after ‘‘(a)’’, to reflect 

the probable intent of Congress and the amendment by 

Pub. L. 104–208, § 2416(a). See below. 
Pub. L. 104–208, § 2416(a), inserted ‘‘(1)’’ after ‘‘(a)’’ and 

added pars. (2) to (4). 
Subsec. (b). Pub. L. 104–208, § 2416(b)(2), inserted head-

ing and in introductory provisions substituted ‘‘Com-

pliance with the requirements imposed under this sub-

chapter with respect to consumer reporting agencies, 

persons who use consumer reports from such agencies, 

persons who furnish information to such agencies, and 

users of information that are subject to subsection (d) 

or (e) of section 1681m of this title shall be enforced 

under—’’ for ‘‘Compliance with the requirements im-

posed under this subchapter with respect to consumer 

reporting agencies and persons who use consumer re-

ports from such agencies shall be enforced under—’’. 
Subsec. (c). Pub. L. 104–208, § 2417(2), added subsec. (c). 

Former subsec. (c) redesignated (d). 
Pub. L. 104–208, § 2416(c), inserted at end ‘‘Notwith-

standing the preceding, no agency referred to in sub-

section (b) of this section may conduct an examination 

of a bank, savings association, or credit union regard-

ing compliance with the provisions of this subchapter, 

except in response to a complaint (or if the agency 

otherwise has knowledge) that the bank, savings asso-

ciation, or credit union has violated a provision of this 

subchapter, in which case, the agency may conduct an 

examination as necessary to investigate the complaint. 

If an agency determines during an investigation in re-

sponse to a complaint that a violation of this sub-

chapter has occurred, the agency may, during its next 

2 regularly scheduled examinations of the bank, sav-

ings association, or credit union, examine for compli-

ance with this subchapter.’’ 
Subsec. (d). Pub. L. 104–208, § 2417(1), redesignated sub-

sec. (c) as (d). 
Subsec. (e). Pub. L. 104–208, § 2418, added subsec. (e). 
1995—Subsec. (b)(4). Pub. L. 104–88 substituted ‘‘Sec-

retary of Transportation, with respect to all carriers 

subject to the jurisdiction of the Surface Transpor-

tation Board’’ for ‘‘Interstate Commerce Commission 

with respect to any common carrier subject to those 

Acts’’. 
1992—Subsec. (b)(1)(C). Pub. L. 102–550 substituted 

semicolon for period at end. 
1991—Subsec. (b). Pub. L. 102–242, § 212(c)(2), inserted 

at end ‘‘The terms used in paragraph (1) that are not 

defined in this subchapter or otherwise defined in sec-

tion 3(s) of the Federal Deposit Insurance Act (12 U.S.C. 

1813(s)) shall have the meaning given to them in section 

1(b) of the International Banking Act of 1978 (12 U.S.C. 

3101).’’ 

Pub. L. 102–242, § 212(c)(1), added par. (1) and struck 

out former par. (1) which read as follows: ‘‘section 8 of 

the Federal Deposit Insurance Act, in the case of: 

‘‘(A) national banks, by the Comptroller of the Cur-

rency; 

‘‘(B) member banks of the Federal Reserve System 

(other than national banks), by the Federal Reserve 

Board; and 

‘‘(C) banks insured by the Federal Deposit Insur-

ance Corporation (other than members of the Federal 

Reserve System), by the Board of Directors of the 

Federal Deposit Insurance Corporation.’’ 

1989—Subsec. (b)(2). Pub. L. 101–73 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘section 5(d) of the Home Owners Loan Act of 1933, sec-

tion 407 of the National Housing Act, and sections 6(i) 

and 17 of the Federal Home Loan Bank Act, by the Fed-

eral Home Loan Bank Board (acting directly or 

through the Federal Savings and Loan Insurance Cor-

poration), in the case of any institution subject to any 

of those provisions;’’. 

1984—Subsec. (b)(5). Pub. L. 98–443 substituted ‘‘Sec-

retary of Transportation’’ for ‘‘Civil Aeronautics 

Board’’. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–347 deemed to have same 

effective date as amendments made by section 2403 of 

Pub. L. 104–208, see section 7 of Pub. L. 105–347, set out 

as a note under section 1681a of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 701 of Title 49, Transportation. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–550 effective as if included 

in the Federal Deposit Insurance Corporation Improve-

ment Act of 1991, Pub. L. 102–242, as of Dec. 19, 1991, see 

section 1609(a) of Pub. L. 102–550, set out as a note 

under section 191 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–443 effective Jan. 1, 1985, 

see section 9(v) of Pub. L. 98–443, set out as a note under 

section 5314 of Title 5, Government Organization and 

Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681g, 1681s–2 of 

this title. 

§ 1681s–1. Information on overdue child support 
obligations 

Notwithstanding any other provision of this 
subchapter, a consumer reporting agency shall 
include in any consumer report furnished by the 
agency in accordance with section 1681b of this 
title, any information on the failure of the con-
sumer to pay overdue support which— 

(1) is provided— 
(A) to the consumer reporting agency by a 

State or local child support enforcement 
agency; or 

(B) to the consumer reporting agency and 
verified by any local, State, or Federal Gov-
ernment agency; and 
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(2) antedates the report by 7 years or less. 

(Pub. L. 90–321, title VI, § 622, as added Pub. L. 
102–537, § 2(a), Oct. 27, 1992, 106 Stat. 3531.) 

PRIOR PROVISIONS 

A prior section 622 of Pub. L. 90–321 was renumbered 

section 624 and is classified to section 1681t of this title. 

EFFECTIVE DATE 

Section effective Jan. 1, 1993, see section 2(d) of Pub. 

L. 102–537, set out as an Effective Date of 1992 Amend-

ment note under section 1681a of this title. 

§ 1681s–2. Responsibilities of furnishers of infor-
mation to consumer reporting agencies 

(a) Duty of furnishers of information to provide 
accurate information 

(1) Prohibition 

(A) Reporting information with actual knowl-
edge of errors 

A person shall not furnish any information 
relating to a consumer to any consumer re-
porting agency if the person knows or con-
sciously avoids knowing that the informa-
tion is inaccurate. 

(B) Reporting information after notice and 
confirmation of errors 

A person shall not furnish information re-
lating to a consumer to any consumer re-
porting agency if— 

(i) the person has been notified by the 
consumer, at the address specified by the 
person for such notices, that specific infor-
mation is inaccurate; and 

(ii) the information is, in fact, inac-
curate. 

(C) No address requirement 

A person who clearly and conspicuously 
specifies to the consumer an address for no-
tices referred to in subparagraph (B) shall 
not be subject to subparagraph (A); however, 
nothing in subparagraph (B) shall require a 
person to specify such an address. 

(2) Duty to correct and update information 

A person who— 
(A) regularly and in the ordinary course of 

business furnishes information to one or 
more consumer reporting agencies about the 
person’s transactions or experiences with 
any consumer; and 

(B) has furnished to a consumer reporting 
agency information that the person deter-
mines is not complete or accurate, 

shall promptly notify the consumer reporting 
agency of that determination and provide to 
the agency any corrections to that informa-
tion, or any additional information, that is 
necessary to make the information provided 
by the person to the agency complete and ac-
curate, and shall not thereafter furnish to the 
agency any of the information that remains 
not complete or accurate. 

(3) Duty to provide notice of dispute 

If the completeness or accuracy of any infor-
mation furnished by any person to any con-
sumer reporting agency is disputed to such 
person by a consumer, the person may not fur-

nish the information to any consumer report-
ing agency without notice that such informa-
tion is disputed by the consumer. 

(4) Duty to provide notice of closed accounts 

A person who regularly and in the ordinary 
course of business furnishes information to a 
consumer reporting agency regarding a con-
sumer who has a credit account with that per-
son shall notify the agency of the voluntary 
closure of the account by the consumer, in in-
formation regularly furnished for the period in 
which the account is closed. 

(5) Duty to provide notice of delinquency of ac-
counts 

A person who furnishes information to a 
consumer reporting agency regarding a delin-
quent account being placed for collection, 
charged to profit or loss, or subjected to any 
similar action shall, not later than 90 days 
after furnishing the information, notify the 
agency of the month and year of the com-
mencement of the delinquency that imme-
diately preceded the action. 

(b) Duties of furnishers of information upon no-
tice of dispute 

(1) In general 

After receiving notice pursuant to section 
1681i(a)(2) of this title of a dispute with regard 
to the completeness or accuracy of any infor-
mation provided by a person to a consumer re-
porting agency, the person shall— 

(A) conduct an investigation with respect 
to the disputed information; 

(B) review all relevant information pro-
vided by the consumer reporting agency pur-
suant to section 1681i(a)(2) of this title; 

(C) report the results of the investigation 
to the consumer reporting agency; and 

(D) if the investigation finds that the in-
formation is incomplete or inaccurate, re-
port those results to all other consumer re-
porting agencies to which the person fur-
nished the information and that compile and 
maintain files on consumers on a nationwide 
basis. 

(2) Deadline 

A person shall complete all investigations, 
reviews, and reports required under paragraph 
(1) regarding information provided by the per-
son to a consumer reporting agency, before 
the expiration of the period under section 
1681i(a)(1) of this title within which the con-
sumer reporting agency is required to com-
plete actions required by that section regard-
ing that information. 

(c) Limitation on liability 

Sections 1681n and 1681o of this title do not 
apply to any failure to comply with subsection 
(a) of this section, except as provided in section 
1681s(c)(1)(B) of this title. 

(d) Limitation on enforcement 

Subsection (a) of this section shall be enforced 
exclusively under section 1681s of this title by 
the Federal agencies and officials and the State 
officials identified in that section. 

(Pub. L. 90–321, title VI, § 623, as added Pub. L. 
104–208, div. A, title II, § 2413(a)(2), Sept. 30, 1996, 
110 Stat. 3009–447.) 
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PRIOR PROVISIONS 

A prior section 623 of Pub. L. 90–321 was renumbered 

section 624 and is classified to section 1681t of this title. 

EFFECTIVE DATE 

Section effective 365 days after Sept. 30, 1996, with 

special rule for early compliance, see section 2420 of 

Pub. L. 104–208, set out as an Effective Date of 1996 

Amendment note under section 1681a of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681c, 1681s, 

1681t of this title. 

§ 1681t. Relation to State laws 

(a) In general 

Except as provided in subsections (b) and (c) of 
this section, this subchapter does not annul, 
alter, affect, or exempt any person subject to 
the provisions of this subchapter from comply-
ing with the laws of any State with respect to 
the collection, distribution, or use of any infor-
mation on consumers, except to the extent that 
those laws are inconsistent with any provision 
of this subchapter, and then only to the extent 
of the inconsistency. 

(b) General exceptions 

No requirement or prohibition may be imposed 
under the laws of any State— 

(1) with respect to any subject matter regu-
lated under— 

(A) subsection (c) or (e) of section 1681b of 
this title, relating to the prescreening of 
consumer reports; 

(B) section 1681i of this title, relating to 
the time by which a consumer reporting 
agency must take any action, including the 
provision of notification to a consumer or 
other person, in any procedure related to the 
disputed accuracy of information in a con-
sumer’s file, except that this subparagraph 
shall not apply to any State law in effect on 
September 30, 1996; 

(C) subsections (a) and (b) of section 1681m 
of this title, relating to the duties of a per-
son who takes any adverse action with re-
spect to a consumer; 

(D) section 1681m(d) of this title, relating 
to the duties of persons who use a consumer 
report of a consumer in connection with any 
credit or insurance transaction that is not 
initiated by the consumer and that consists 
of a firm offer of credit or insurance; 

(E) section 1681c of this title, relating to 
information contained in consumer reports, 
except that this subparagraph shall not 
apply to any State law in effect on Septem-
ber 30, 1996; or 

(F) section 1681s–2 of this title, relating to 
the responsibilities of persons who furnish 
information to consumer reporting agencies, 
except that this paragraph shall not apply— 

(i) with respect to section 54A(a) of chap-
ter 93 of the Massachusetts Annotated 
Laws (as in effect on September 30, 1996); 
or 

(ii) with respect to section 1785.25(a) of 
the California Civil Code (as in effect on 
September 30, 1996); 

(2) with respect to the exchange of informa-
tion among persons affiliated by common own-

ership or common corporate control, except 
that this paragraph shall not apply with re-
spect to subsection (a) or (c)(1) of section 2480e 
of title 9, Vermont Statutes Annotated (as in 
effect on September 30, 1996); or 

(3) with respect to the form and content of 
any disclosure required to be made under sec-
tion 1681g(c) of this title. 

(c) ‘‘Firm offer of credit or insurance’’ defined 

Notwithstanding any definition of the term 
‘‘firm offer of credit or insurance’’ (or any equiv-
alent term) under the laws of any State, the def-
inition of that term contained in section 1681a(l) 
of this title shall be construed to apply in the 
enforcement and interpretation of the laws of 
any State governing consumer reports. 

(d) Limitations 

Subsections (b) and (c) of this section— 
(1) do not affect any settlement, agreement, 

or consent judgment between any State Attor-
ney General and any consumer reporting agen-
cy in effect on September 30, 1996; and 

(2) do not apply to any provision of State 
law (including any provision of a State con-
stitution) that— 

(A) is enacted after January 1, 2004; 
(B) states explicitly that the provision is 

intended to supplement this subchapter; and 
(C) gives greater protection to consumers 

than is provided under this subchapter. 

(Pub. L. 90–321, title VI, § 624, formerly § 622, as 
added Pub. L. 91–508, title VI, § 601, Oct. 26, 1970, 
84 Stat. 1136; renumbered § 623, Pub. L. 102–537, 
§ 2(a), Oct. 27, 1992, 106 Stat. 3531; renumbered 
§ 624 and amended Pub. L. 104–208, div. A, title II, 
§§ 2413(a)(1), 2419, Sept. 30, 1996, 110 Stat. 3009–447, 
3009–452.) 

CODIFICATION 

Another section 624 of Pub. L. 90–321 was renumbered 

section 625 and is classified to section 1681u of this 

title. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–208, § 2419(1), designated 

existing provisions as subsec. (a), inserted heading, and 

substituted ‘‘Except as provided in subsections (b) and 

(c) of this section, this subchapter’’ for ‘‘This sub-

chapter’’. 

Subsecs. (b) to (d). Pub. L. 104–208, § 2419(2), added sub-

secs. (b) to (d). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective 365 days after 

Sept. 30, 1996, with special rule for early compliance, 

see section 2420 of Pub. L. 104–208, set out as a note 

under section 1681a of this title. 

§ 1681u. Disclosures to FBI for counter-
intelligence purposes 

(a) Identity of financial institutions 

Notwithstanding section 1681b of this title or 
any other provision of this subchapter, a con-
sumer reporting agency shall furnish to the Fed-
eral Bureau of Investigation the names and ad-
dresses of all financial institutions (as that term 
is defined in section 3401 of title 12) at which a 
consumer maintains or has maintained an ac-
count, to the extent that information is in the 
files of the agency, when presented with a writ-
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ten request for that information, signed by the 
Director of the Federal Bureau of Investigation, 
or the Director’s designee in a position not 
lower than Deputy Assistant Director at Bureau 
headquarters or a Special Agent in Charge of a 
Bureau field office designated by the Director, 
which certifies compliance with this section. 
The Director or the Director’s designee may 
make such a certification only if the Director or 
the Director’s designee has determined in writ-
ing, that such information is sought for the con-
duct of an authorized investigation to protect 
against international terrorism or clandestine 
intelligence activities, provided that such an in-
vestigation of a United States person is not con-
ducted solely upon the basis of activities pro-
tected by the first amendment to the Constitu-
tion of the United States. 

(b) Identifying information 

Notwithstanding the provisions of section 
1681b of this title or any other provision of this 
subchapter, a consumer reporting agency shall 
furnish identifying information respecting a 
consumer, limited to name, address, former ad-
dresses, places of employment, or former places 
of employment, to the Federal Bureau of Inves-
tigation when presented with a written request, 
signed by the Director or the Director’s designee 
in a position not lower than Deputy Assistant 
Director at Bureau headquarters or a Special 
Agent in Charge of a Bureau field office des-
ignated by the Director, which certifies compli-
ance with this subsection. The Director or the 
Director’s designee may make such a certifi-
cation only if the Director or the Director’s des-
ignee has determined in writing that such infor-
mation is sought for the conduct of an author-
ized investigation to protect against inter-
national terrorism or clandestine intelligence 
activities, provided that such an investigation 
of a United States person is not conducted sole-
ly upon the basis of activities protected by the 
first amendment to the Constitution of the 
United States. 

(c) Court order for disclosure of consumer re-
ports 

Notwithstanding section 1681b of this title or 
any other provision of this subchapter, if re-
quested in writing by the Director of the Fed-
eral Bureau of Investigation, or a designee of 
the Director in a position not lower than Deputy 
Assistant Director at Bureau headquarters or a 
Special Agent in Charge in a Bureau field office 
designated by the Director, a court may issue an 
order ex parte directing a consumer reporting 
agency to furnish a consumer report to the Fed-
eral Bureau of Investigation, upon a showing in 
camera that the consumer report is sought for 
the conduct of an authorized investigation to 
protect against international terrorism or clan-
destine intelligence activities, provided that 
such an investigation of a United States person 
is not conducted solely upon the basis of activi-
ties protected by the first amendment to the 
Constitution of the United States. The terms of 
an order issued under this subsection shall not 
disclose that the order is issued for purposes of 
a counterintelligence investigation. 

(d) Confidentiality 

No consumer reporting agency or officer, em-
ployee, or agent of a consumer reporting agency 
shall disclose to any person, other than those of-
ficers, employees, or agents of a consumer re-
porting agency necessary to fulfill the require-
ment to disclose information to the Federal Bu-
reau of Investigation under this section, that 
the Federal Bureau of Investigation has sought 
or obtained the identity of financial institutions 
or a consumer report respecting any consumer 
under subsection (a), (b), or (c) of this section, 
and no consumer reporting agency or officer, 
employee, or agent of a consumer reporting 
agency shall include in any consumer report any 
information that would indicate that the Fed-
eral Bureau of Investigation has sought or ob-
tained such information or a consumer report. 

(e) Payment of fees 

The Federal Bureau of Investigation shall, 
subject to the availability of appropriations, pay 
to the consumer reporting agency assembling or 
providing report or information in accordance 
with procedures established under this section a 
fee for reimbursement for such costs as are rea-
sonably necessary and which have been directly 
incurred in searching, reproducing, or transport-
ing books, papers, records, or other data re-
quired or requested to be produced under this 
section. 

(f) Limit on dissemination 

The Federal Bureau of Investigation may not 
disseminate information obtained pursuant to 
this section outside of the Federal Bureau of In-
vestigation, except to other Federal agencies as 
may be necessary for the approval or conduct of 
a foreign counterintelligence investigation, or, 
where the information concerns a person subject 
to the Uniform Code of Military Justice, to ap-
propriate investigative authorities within the 
military department concerned as may be nec-
essary for the conduct of a joint foreign counter-
intelligence investigation. 

(g) Rules of construction 

Nothing in this section shall be construed to 
prohibit information from being furnished by 
the Federal Bureau of Investigation pursuant to 
a subpoena or court order, in connection with a 
judicial or administrative proceeding to enforce 
the provisions of this subchapter. Nothing in 
this section shall be construed to authorize or 
permit the withholding of information from the 
Congress. 

(h) Reports to Congress 

On a semiannual basis, the Attorney General 
shall fully inform the Permanent Select Com-
mittee on Intelligence and the Committee on 
Banking, Finance and Urban Affairs of the 
House of Representatives, and the Select Com-
mittee on Intelligence and the Committee on 
Banking, Housing, and Urban Affairs of the Sen-
ate concerning all requests made pursuant to 
subsections (a), (b), and (c) of this section. 

(i) Damages 

Any agency or department of the United 
States obtaining or disclosing any consumer re-
ports, records, or information contained therein 
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in violation of this section is liable to the con-
sumer to whom such consumer reports, records, 
or information relate in an amount equal to the 
sum of— 

(1) $100, without regard to the volume of con-
sumer reports, records, or information in-
volved; 

(2) any actual damages sustained by the con-
sumer as a result of the disclosure; 

(3) if the violation is found to have been will-
ful or intentional, such punitive damages as a 
court may allow; and 

(4) in the case of any successful action to en-
force liability under this subsection, the costs 
of the action, together with reasonable attor-
ney fees, as determined by the court. 

(j) Disciplinary actions for violations 

If a court determines that any agency or de-
partment of the United States has violated any 
provision of this section and the court finds that 
the circumstances surrounding the violation 
raise questions of whether or not an officer or 
employee of the agency or department acted 
willfully or intentionally with respect to the 
violation, the agency or department shall 
promptly initiate a proceeding to determine 
whether or not disciplinary action is warranted 
against the officer or employee who was respon-
sible for the violation. 

(k) Good-faith exception 

Notwithstanding any other provision of this 
subchapter, any consumer reporting agency or 
agent or employee thereof making disclosure of 
consumer reports or identifying information 
pursuant to this subsection in good-faith reli-
ance upon a certification of the Federal Bureau 
of Investigation pursuant to provisions of this 
section shall not be liable to any person for such 
disclosure under this subchapter, the constitu-
tion of any State, or any law or regulation of 
any State or any political subdivision of any 
State. 

(l) Limitation of remedies 

Notwithstanding any other provision of this 
subchapter, the remedies and sanctions set forth 
in this section shall be the only judicial rem-
edies and sanctions for violation of this section. 

(m) Injunctive relief 

In addition to any other remedy contained in 
this section, injunctive relief shall be available 
to require compliance with the procedures of 
this section. In the event of any successful ac-
tion under this subsection, costs together with 
reasonable attorney fees, as determined by the 
court, may be recovered. 

(Pub. L. 90–321, title VI, § 625, formerly § 624, as 
added Pub. L. 104–93, title VI, § 601(a), Jan. 6, 
1996, 109 Stat. 974; renumbered § 625 and amended 
Pub. L. 107–56, title III, § 358(g)(1)(A), title V, 
§ 505(c), Oct. 26, 2001, 115 Stat. 327, 366.) 

REFERENCES IN TEXT 

This subchapter, referred to in subsec. (g), was in the 

original, ‘‘this Act’’ and was translated as reading ‘‘this 

title’’, meaning title VI of Pub. L. 90–321, known as the 

Fair Credit Reporting Act, to reflect the probable in-

tent of Congress. 

AMENDMENTS 

2001—Pub. L. 107–56, § 505(c), which directed amend-

ment of section 624 of the Fair Credit Reporting Act, 

was executed by making the amendment to this section 

to reflect the probable intent of Congress and the re-

numbering of section 624 as 625 by section 358(g)(1)(A) of 

Pub. L. 107–56. See below. 
Subsec. (a). Pub. L. 107–56, § 505(c)(1), inserted ‘‘in a 

position not lower than Deputy Assistant Director at 

Bureau headquarters or a Special Agent in Charge of a 

Bureau field office designated by the Director’’ after 

‘‘Investigation, or the Director’s designee’’ and sub-

stituted ‘‘in writing, that such information is sought 

for the conduct of an authorized investigation to pro-

tect against international terrorism or clandestine in-

telligence activities, provided that such an investiga-

tion of a United States person is not conducted solely 

upon the basis of activities protected by the first 

amendment to the Constitution of the United States.’’ 

for pars. (1) and (2) requiring determination in writing 

that the information requested is necessary for the 

conduct of an authorized foreign counterintelligence 

investigation and that there are specific and artic-

ulable facts giving reason to believe that the consumer 

is a foreign power or a person who is not a United 

States person and is an official of a foreign power, or 

that the consumer is an agent of a foreign power and is 

engaging or has engaged in an act of international ter-

rorism or clandestine intelligence activities that in-

volve or may involve a violation of criminal statutes of 

the United States. 
Subsec. (b). Pub. L. 107–56, § 505(c)(2), inserted ‘‘in a 

position not lower than Deputy Assistant Director at 

Bureau headquarters or a Special Agent in Charge of a 

Bureau field office designated by the Director’’ after 

‘‘signed by the Director or the Director’s designee’’ and 

substituted ‘‘in writing that such information is sought 

for the conduct of an authorized investigation to pro-

tect against international terrorism or clandestine in-

telligence activities, provided that such an investiga-

tion of a United States person is not conducted solely 

upon the basis of activities protected by the first 

amendment to the Constitution of the United States.’’ 

for pars. (1) and (2) requiring determination in writing 

that the information requested is necessary to the con-

duct of an authorized counterintelligence investigation 

and that there is information giving reason to believe 

that the consumer has been, or is about to be, in con-

tact with a foreign power or an agent of a foreign 

power. 
Subsec. (c). Pub. L. 107–56, § 505(c)(3), inserted ‘‘in a 

position not lower than Deputy Assistant Director at 

Bureau headquarters or a Special Agent in Charge in a 

Bureau field office designated by the Director’’ after 

‘‘designee of the Director’’ and substituted ‘‘in camera 

that the consumer report is sought for the conduct of 

an authorized investigation to protect against inter-

national terrorism or clandestine intelligence activi-

ties, provided that such an investigation of a United 

States person is not conducted solely upon the basis of 

activities protected by the first amendment to the Con-

stitution of the United States.’’ for pars. (1) and (2) re-

quiring a showing in camera that the consumer report 

is necessary for the conduct of an authorized foreign 

counterintelligence investigation and there are specific 

and articulable facts giving reason to believe that the 

consumer whose consumer report is sought is an agent 

of a foreign power and is engaging or has engaged in an 

act of international terrorism or in clandestine intel-

ligence activities that involve or may involve a viola-

tion of criminal statutes of the United States. 

CHANGE OF NAME 

Committee on Banking, Finance and Urban Affairs of 

House of Representatives treated as referring to Com-

mittee on Banking and Financial Services of House of 

Representatives by section 1(a) of Pub. L. 104–14, set 

out as a note preceding section 21 of Title 2, The Con-

gress. Committee on Banking and Financial Services of 

House of Representatives abolished and replaced by 

Committee on Financial Services of House of Rep-

resentatives, and jurisdiction over matters relating to 

securities and exchanges and insurance generally trans-
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1 So in original. Probably should not be hyphenated. 

ferred from Committee on Energy and Commerce of 

House of Representatives by House Resolution No. 5, 

One Hundred Seventh Congress, Jan. 3, 2001. 

EFFECTIVE AND TERMINATION DATES OF 2001 

AMENDMENT 

Amendments by title III of Pub. L. 107–56 to termi-

nate effective on and after the first day of fiscal year 

2005 if Congress enacts a joint resolution that such 

amendments no longer have the force of law, see sec-

tion 303 of Pub. L. 107–56, set out as a Four-Year Con-

gressional Review; Expedited Consideration note under 

section 5311 of Title 31, Money and Finance. 

Amendment by section 358(g)(1)(A) of Pub. L. 107–56 

applicable with respect to reports filed or records main-

tained on, before, or after Oct. 26, 2001, see section 

358(h) of Pub. L. 107–56, set out as a note under section 

1829b of this Title 12, Banks and Banking. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1681v of this 

title. 

§ 1681v. Disclosures to governmental agencies for 
counterterrorism purposes 

(a) Disclosure 

Notwithstanding section 1681b of this title or 
any other provision of this subchapter, a con-
sumer reporting agency shall furnish a con-
sumer report of a consumer and all other infor-
mation in a consumer’s file to a government 
agency authorized to conduct investigations of, 
or intelligence or counterintelligence activities 
or analysis related to, international terrorism 
when presented with a written certification by 
such government agency that such information 
is necessary for the agency’s conduct or such in-
vestigation, activity or analysis. 

(b) Form of certification 

The certification described in subsection (a) of 
this section shall be signed by a supervisory offi-
cial designated by the head of a Federal agency 
or an officer of a Federal agency whose appoint-
ment to office is required to be made by the 
President, by and with the advice and consent of 
the Senate. 

(c) Confidentiality 

No consumer reporting agency, or officer, em-
ployee, or agent of such consumer reporting 
agency, shall disclose to any person, or specify 
in any consumer report, that a government 
agency has sought or obtained access to infor-
mation under subsection (a) of this section. 

(d) Rule of construction 

Nothing in section 1681u of this title shall be 
construed to limit the authority of the Director 
of the Federal Bureau of Investigation under 
this section. 

(e) Safe harbor 

Notwithstanding any other provision of this 
subchapter, any consumer reporting agency or 
agent or employee thereof making disclosure of 
consumer reports or other information pursuant 
to this section in good-faith reliance upon a cer-
tification of a governmental agency pursuant to 
the provisions of this section shall not be liable 
to any person for such disclosure under this sub-
chapter, the constitution of any State, or any 
law or regulation of any State or any political 
subdivision of any State. 

(Pub. L. 90–321, title VI, § 626, as added Pub. L. 
107–56, title III, § 358(g)(1)(B), Oct. 26, 2001, 115 
Stat. 327.) 

EFFECTIVE AND TERMINATION DATES 

Amendments by title III of Pub. L. 107–56 to termi-

nate effective on and after the first day of fiscal year 

2005 if Congress enacts a joint resolution that such 

amendments no longer have the force of law, see sec-

tion 303 of Pub. L. 107–56, set out as a Four-Year Con-

gressional Review; Expedited Consideration note under 

section 5311 of Title 31, Money and Finance. 

Section applicable with respect to reports filed or 

records maintained on, before, or after Oct. 26, 2001, see 

section 358(h) of Pub. L. 107–56, set out as an Effective 

Date of 2001 Amendment note under section 1829b of 

this Title 12, Banks and Banking. 

SUBCHAPTER IV—EQUAL CREDIT 
OPPORTUNITY 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 12 sections 1708, 

4545; title 42 section 3608. 

§ 1691. Scope of prohibition 

(a) Activities constituting discrimination 

It shall be unlawful for any creditor to dis-
criminate against any applicant, with respect to 
any aspect of a credit transaction— 

(1) on the basis of race, color, religion, na-
tional origin, sex or marital status, or age 
(provided the applicant has the capacity to 
contract); 

(2) because all or part of the applicant’s in-
come derives from any public assistance pro-
gram; or 

(3) because the applicant has in good faith 
exercised any right under this chapter. 

(b) Activities not constituting discrimination 

It shall not constitute discrimination for pur-
poses of this subchapter for a creditor— 

(1) to make an inquiry of marital status if 
such inquiry is for the purpose of ascertaining 
the creditor’s rights and remedies applicable 
to the particular extension of credit and not to 
discriminate in a determination of credit-wor-
thiness; 1 

(2) to make an inquiry of the applicant’s age 
or of whether the applicant’s income derives 
from any public assistance program if such in-
quiry is for the purpose of determining the 
amount and probable continuance of income 
levels, credit history, or other pertinent ele-
ment of credit-worthiness 1 as provided in reg-
ulations of the Board; 

(3) to use any empirically derived credit sys-
tem which considers age if such system is de-
monstrably and statistically sound in accord-
ance with regulations of the Board, except 
that in the operation of such system the age of 
an elderly applicant may not be assigned a 
negative factor or value; or 

(4) to make an inquiry or to consider the age 
of an elderly applicant when the age of such 
applicant is to be used by the creditor in the 
extension of credit in favor of such applicant. 
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(c) Additional activities not constituting dis-
crimination 

It is not a violation of this section for a credi-
tor to refuse to extend credit offered pursuant 
to— 

(1) any credit assistance program expressly 
authorized by law for an economically dis-
advantaged class of persons; 

(2) any credit assistance program adminis-
tered by a nonprofit organization for its mem-
bers or an economically disadvantaged class of 
persons; or 

(3) any special purpose credit program of-
fered by a profit-making organization to meet 
special social needs which meets standards 
prescribed in regulations by the Board; 

if such refusal is required by or made pursuant 
to such program. 

(d) Reason for adverse action; procedure applica-
ble; ‘‘adverse action’’ defined 

(1) Within thirty days (or such longer reason-
able time as specified in regulations of the 
Board for any class of credit transaction) after 
receipt of a completed application for credit, a 
creditor shall notify the applicant of its action 
on the application. 

(2) Each applicant against whom adverse ac-
tion is taken shall be entitled to a statement of 
reasons for such action from the creditor. A 
creditor satisfies this obligation by— 

(A) providing statements of reasons in writ-
ing as a matter of course to applicants against 
whom adverse action is taken; or 

(B) giving written notification of adverse ac-
tion which discloses (i) the applicant’s right to 
a statement of reasons within thirty days 
after receipt by the creditor of a request made 
within sixty days after such notification, and 
(ii) the identity of the person or office from 
which such statement may be obtained. Such 
statement may be given orally if the written 
notification advises the applicant of his right 
to have the statement of reasons confirmed in 
writing on written request. 

(3) A statement of reasons meets the require-
ments of this section only if it contains the spe-
cific reasons for the adverse action taken. 

(4) Where a creditor has been requested by a 
third party to make a specific extension of cred-
it directly or indirectly to an applicant, the no-
tification and statement of reasons required by 
this subsection may be made directly by such 
creditor, or indirectly through the third party, 
provided in either case that the identity of the 
creditor is disclosed. 

(5) The requirements of paragraph (2), (3), or 
(4) may be satisfied by verbal statements or no-
tifications in the case of any creditor who did 
not act on more than one hundred and fifty ap-
plications during the calendar year preceding 
the calendar year in which the adverse action is 
taken, as determined under regulations of the 
Board. 

(6) For purposes of this subsection, the term 
‘‘adverse action’’ means a denial or revocation 
of credit, a change in the terms of an existing 
credit arrangement, or a refusal to grant credit 
in substantially the amount or on substantially 
the terms requested. Such term does not include 

a refusal to extend additional credit under an 
existing credit arrangement where the applicant 
is delinquent or otherwise in default, or where 
such additional credit would exceed a previously 
established credit limit. 

(e) Appraisals; copies of reports to applicants; 
costs 

Each creditor shall promptly furnish an appli-
cant, upon written request by the applicant 
made within a reasonable period of time of the 
application, a copy of the appraisal report used 
in connection with the applicant’s application 
for a loan that is or would have been secured by 
a lien on residential real property. The creditor 
may require the applicant to reimburse the 
creditor for the cost of the appraisal. 

(Pub. L. 90–321, title VII, § 701, as added Pub. L. 
93–495, title V, § 503, Oct. 28, 1974, 88 Stat. 1521; 
amended Pub. L. 94–239, § 2, Mar. 23, 1976, 90 Stat. 
251; Pub. L. 102–242, title II, § 223(d), Dec. 19, 1991, 
105 Stat. 2306.) 

AMENDMENTS 

1991—Subsec. (e). Pub. L. 102–242 added subsec. (e). 

1976—Subsec. (a). Pub. L. 94–239 designated existing 

provisions as cl. (1), expanded prohibition against dis-

crimination to include race, color, religion, national 

origin and age, and added cls. (2) and (3). 

Subsec. (b). Pub. L. 94–239 designated existing provi-

sions as cl. (1) and added cls. (2) to (4). 

Subsecs. (c), (d). Pub. L. 94–239 added subsecs. (c) and 

(d). 

EFFECTIVE DATE 

Section 708, formerly § 707, of title VII of Pub. L. 

90–321, as added by Pub. L. 93–495, title V, § 503, Oct. 28, 

1974, 88 Stat. 1525, renumbered and amended by Pub. L. 

94–239, §§ 7, 8, Mar. 23, 1976, 90 Stat. 255, provided that: 

‘‘This title [enacting this subchapter and provisions set 

out as notes under section 1691 of this title] takes effect 

upon the expiration of one year after the date of its en-

actment [Oct. 28, 1974]. The amendments made by the 

Equal Credit Opportunity Act Amendments of 1976 [en-

acting section 1691f of this title, amending this section 

and sections 1691b, 1691c, 1691d, and 1691e of this title, 

repealing section 1609 of this title, enacting provisions 

set out as notes under this section, and repealing provi-

sions set out as a note under this section] shall take ef-

fect on the date of enactment thereof [Mar. 23, 1976] and 

shall apply to any violation occurring on or after such 

date, except that the amendments made to section 701 

of the Equal Credit Opportunity Act [this section] shall 

take effect 12 months after the date of enactment [Mar. 

23, 1976].’’ 

SHORT TITLE 

This subchapter known as the ‘‘Equal Credit Oppor-

tunity Act’’, see Short Title note set out under section 

1601 of this title. 

CONGRESSIONAL FINDINGS AND STATEMENT OF PURPOSE 

Section 502 of Pub. L. 93–495 provided that: ‘‘The Con-

gress finds that there is a need to insure that the var-

ious financial institutions and other firms engaged in 

the extensions of credit exercise their responsibility to 

make credit available with fairness, impartiality, and 

without discrimination on the basis of sex or marital 

status. Economic stabilization would be enhanced and 

competition among the various financial institutions 

and other firms engaged in the extension of credit 

would be strengthened by an absence of discrimination 

on the basis of sex or marital status, as well as by the 

informed use of credit which Congress has heretofore 

sought to promote. It is the purpose of this Act [see 

Short Title note set out under section 1601 of this title] 
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to require that financial institutions and other firms 

engaged in the extension of credit make that credit 

equally available to all credit-worthy customers with-

out regard to sex or marital status.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1681a, 1691d, 

1691e of this title. 

§ 1691a. Definitions; rules of construction 

(a) The definitions and rules of construction 
set forth in this section are applicable for the 
purposes of this subchapter. 

(b) The term ‘‘applicant’’ means any person 
who applies to a creditor directly for an exten-
sion, renewal, or continuation of credit, or ap-
plies to a creditor indirectly by use of an exist-
ing credit plan for an amount exceeding a pre-
viously established credit limit. 

(c) The term ‘‘Board’’ refers to the Board of 
Governors of the Federal Reserve System. 

(d) The term ‘‘credit’’ means the right granted 
by a creditor to a debtor to defer payment of 
debt or to incur debts and defer its payment or 
to purchase property or services and defer pay-
ment therefor. 

(e) The term ‘‘creditor’’ means any person who 
regularly extends, renews, or continues credit; 
any person who regularly arranges for the exten-
sion, renewal, or continuation of credit; or any 
assignee of an original creditor who participates 
in the decision to extend, renew, or continue 
credit. 

(f) The term ‘‘person’’ means a natural person, 
a corporation, government or governmental sub-
division or agency, trust, estate, partnership, 
cooperative, or association. 

(g) Any reference to any requirement imposed 
under this subchapter or any provision thereof 
includes reference to the regulations of the 
Board under this subchapter or the provision 
thereof in question. 

(Pub. L. 90–321, title VII, § 702, as added Pub. L. 
93–495, title V, § 503, Oct. 28, 1974, 88 Stat. 1522.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1691d of this 

title. 

§ 1691b. Promulgation of regulations by Board; 
establishment of Consumer Advisory Council 
by Board; duties, membership, etc., of Coun-
cil 

(a) Regulations 

(1) The Board shall prescribe regulations to 
carry out the purposes of this subchapter. These 
regulations may contain but are not limited to 
such classifications, differentiation, or other 
provision, and may provide for such adjustments 
and exceptions for any class of transactions, as 
in the judgment of the Board are necessary or 
proper to effectuate the purposes of this sub-
chapter, to prevent circumvention or evasion 
thereof, or to facilitate or substantiate compli-
ance therewith. 

(2) Such regulations may exempt from the pro-
visions of this subchapter any class of trans-
actions that are not primarily for personal, fam-
ily, or household purposes, or business or com-
mercial loans made available by a financial in-

stitution, except that a particular type within a 
class of such transactions may be exempted if 
the Board determines, after making an express 
finding that the application of this subchapter 
or of any provision of this subchapter of such 
transaction would not contribute substantially 
to effecting the purposes of this subchapter. 

(3) An exemption granted pursuant to para-
graph (2) shall be for no longer than five years 
and shall be extended only if the Board makes a 
subsequent determination, in the manner de-
scribed by such paragraph, that such exemption 
remains appropriate. 

(4) Pursuant to Board regulations, entities 
making business or commercial loans shall 
maintain such records or other data relating to 
such loans as may be necessary to evidence com-
pliance with this subsection or enforce any ac-
tion pursuant to the authority of this chapter. 
In no event shall such records or data be main-
tained for a period of less than one year. The 
Board shall promulgate regulations to imple-
ment this paragraph in the manner prescribed 
by chapter 5 of title 5. 

(5) The Board shall provide in regulations that 
an applicant for a business or commercial loan 
shall be provided a written notice of such appli-
cant’s right to receive a written statement of 
the reasons for the denial of such loan. 

(b) Consumer Advisory Council 

The Board shall establish a Consumer Advi-
sory Council to advise and consult with it in the 
exercise of its functions under this chapter and 
to advise and consult with it concerning other 
consumer related matters it may place before 
the Council. In appointing the members of the 
Council, the Board shall seek to achieve a fair 
representation of the interests of creditors and 
consumers. The Council shall meet from time to 
time at the call of the Board. Members of the 
Council who are not regular full-time employees 
of the United States shall, while attending 
meetings of such Council, be entitled to receive 
compensation at a rate fixed by the Board, but 
not exceeding $100 per day, including travel 
time. Such members may be allowed travel ex-
penses, including transportation and subsist-
ence, while away from their homes or regular 
place of business. 

(Pub. L. 90–321, title VII, § 703, as added Pub. L. 
93–495, title V, § 503, Oct. 28, 1974, 88 Stat. 1522; 
amended Pub. L. 94–239, § 3(a), Mar. 23, 1976, 90 
Stat. 252; Pub. L. 100–533, title III, § 301, Oct. 25, 
1988, 102 Stat. 2692.) 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–533 amended subsec. (a) 

generally. Prior to amendment, subsec. (a) read as fol-

lows: ‘‘The Board shall prescribe regulations to carry 

out the purposes of this subchapter. These regulations 

may contain but are not limited to such classifications, 

differentiation, or other provision, and may provide for 

such adjustments and exceptions for any class of trans-

actions, as in the judgment of the Board are necessary 

or proper to effectuate the purposes of this subchapter, 

to prevent circumvention or evasion thereof, or to fa-

cilitate or substantiate compliance therewith. In par-

ticular, such regulations may exempt from one or more 

of the provisions of this subchapter any class of trans-

actions not primarily for personal, family, or household 

purposes, if the Board makes an express finding that 

the application of such provision or provisions would 
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1 See References in Text note below. 

not contribute substantially to carrying out the pur-

poses of this subchapter. Such regulations shall be pre-

scribed as soon as possible after the date of enactment 

of this Act, but in no event later than the effective date 

of this Act.’’ 

1976—Pub. L. 94–239 designated existing provisions as 

subsec. (a), inserted provisions exempting from regula-

tions of this subchapter any class of transactions not 

primarily for personal, family, or household purposes 

to be determined by the Board, and added subsec. (b). 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–239 effective Mar. 23, 1976, 

see section 708 of Pub. L. 94–239, set out as an Effective 

Date note under section 1691 of this title. 

§ 1691c. Administrative enforcement 

(a) Enforcing agencies 

Compliance with the requirements imposed 
under this subchapter shall be enforced under: 

(1) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], in the case of— 

(A) national banks, and Federal branches 
and Federal agencies of foreign banks, by 
the Office of the Comptroller of the Cur-
rency; 

(B) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign 
banks), commercial lending companies 
owned or controlled by foreign banks, and 
organizations operating under section 25 or 
25(a) 1 of the Federal Reserve Act [12 U.S.C. 
601 et seq., 611 et seq.], by the Board; and 

(C) banks insured by the Federal Deposit 
Insurance Corporation (other than members 
of the Federal Reserve System) and insured 
State branches of foreign banks, by the 
Board of Directors of the Federal Deposit In-
surance Corporation; 

(2) Section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], by the Director of 
the Office of Thrift Supervision, in the case of 
a savings association the deposits of which are 
insured by the Federal Deposit Insurance Cor-
poration. 

(3) The Federal Credit Union Act [12 U.S.C. 
1751 et seq.], by the Administrator of the Na-
tional Credit Union Administration with re-
spect to any Federal Credit Union. 

(4) Subtitle IV of title 49, by the Secretary of 
Transportation, with respect to all carriers 
subject to the jurisdiction of the Surface 
Transportation Board. 

(5) Part A of subtitle VII of title 49, by the 
Secretary of Transportation with respect to 
any air carrier or foreign air carrier subject to 
that part. 

(6) The Packers and Stockyards Act, 1921 [7 
U.S.C. 181 et seq.] (except as provided in sec-
tion 406 of that Act [7 U.S.C. 226, 227]), by the 
Secretary of Agriculture with respect to any 
activities subject to that Act. 

(7) The Farm Credit Act of 1971 [12 U.S.C. 
2001 et seq.], by the Farm Credit Administra-
tion with respect to any Federal land bank, 
Federal land bank association, Federal inter-

mediate credit bank, and production credit as-
sociation; 

(8) The Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], by the Securities and Ex-
change Commission with respect to brokers 
and dealers; and 

(9) The Small Business Investment Act of 
1958 [15 U.S.C. 661 et seq.], by the Small Busi-
ness Administration, with respect to small 
business investment companies. 

The terms used in paragraph (1) that are not de-
fined in this subchapter or otherwise defined in 
section 3(s) of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(s)) shall have the meaning given 
to them in section 1(b) of the International 
Banking Act of 1978 (12 U.S.C. 3101). 

(b) Violations of subchapter deemed violations of 
preexisting statutory requirements; addi-
tional agency powers 

For the purpose of the exercise by any agency 
referred to in subsection (a) of this section of its 
powers under any Act referred to in that sub-
section, a violation of any requirement imposed 
under this subchapter shall be deemed to be a 
violation of a requirement imposed under that 
Act. In addition to its powers under any provi-
sion of law specifically referred to in subsection 
(a) of this section, each of the agencies referred 
to in that subsection may exercise for the pur-
pose of enforcing compliance with any require-
ment imposed under this subchapter, any other 
authority conferred on it by law. The exercise of 
the authorities of any of the agencies referred to 
in subsection (a) of this section for the purpose 
of enforcing compliance with any requirement 
imposed under this subchapter shall in no way 
preclude the exercise of such authorities for the 
purpose of enforcing compliance with any other 
provision of law not relating to the prohibition 
of discrimination on the basis of sex or marital 
status with respect to any aspect of a credit 
transaction. 

(c) Overall enforcement authority of Federal 
Trade Commission 

Except to the extent that enforcement of the 
requirements imposed under this subchapter is 
specifically committed to some other Govern-
ment agency under subsection (a) of this sec-
tion, the Federal Trade Commission shall en-
force such requirements. For the purpose of the 
exercise by the Federal Trade Commission of its 
functions and powers under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.], a viola-
tion of any requirement imposed under this sub-
chapter shall be deemed a violation of a require-
ment imposed under that Act. All of the func-
tions and powers of the Federal Trade Commis-
sion under the Federal Trade Commission Act 
are available to the Commission to enforce com-
pliance by any person with the requirements im-
posed under this subchapter, irrespective of 
whether that person is engaged in commerce or 
meets any other jurisdictional tests in the Fed-
eral Trade Commission Act, including the power 
to enforce any Federal Reserve Board regulation 
promulgated under this subchapter in the same 
manner as if the violation had been a violation 
of a Federal Trade Commission trade regulation 
rule. 
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(d) Rules and regulations by enforcing agencies 

The authority of the Board to issue regula-
tions under this subchapter does not impair the 
authority of any other agency designated in this 
section to make rules respecting its own proce-
dures in enforcing compliance with require-
ments imposed under this subchapter. 

(Pub. L. 90–321, title VII, § 704, as added Pub. L. 
93–495, title V, § 503, Oct. 28, 1974, 88 Stat. 1522; 
amended Pub. L. 94–239, § 4, Mar. 23, 1976, 90 Stat. 
253; Pub. L. 98–443, § 9(n), Oct. 4, 1984, 98 Stat. 
1708; Pub. L. 101–73, title VII, § 744(m), Aug. 9, 
1989, 103 Stat. 439; Pub. L. 102–242, title II, 
§ 212(d), Dec. 19, 1991, 105 Stat. 2300; Pub. L. 
102–550, title XVI, § 1604(a)(7), Oct. 28, 1992, 106 
Stat. 4082; Pub. L. 104–88, title III, § 315, Dec. 29, 
1995, 109 Stat. 948.) 

REFERENCES IN TEXT 

Section 25(a) of the Federal Reserve Act, referred to 

in subsec. (a)(1)(B), which is classified to subchapter II 

(§ 611 et seq.) of chapter 6 of Title 12, Banks and Bank-

ing, was renumbered section 25A of that act by Pub. L. 

102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 Stat. 2281. 

Section 25 of the Federal Reserve Act is classified to 

subchapter I (§ 601 et seq.) of chapter 6 of Title 12. 

The Federal Credit Union Act, referred to in subsec. 

(a)(3), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12. For complete classification of 

this Act to the Code, see section 1751 of Title 12 and 

Tables. 

The Packers and Stockyards Act, 1921, referred to in 

subsec. (a)(6), is act Aug. 15, 1921, ch. 64, 42 Stat. 159, as 

amended, which is classified to chapter 9 (§ 181 et seq.) 

of Title 7, Agriculture. For complete classification of 

this Act to the Code, see section 181 of Title 7 and 

Tables. 

The Farm Credit Act of 1971, referred to in subsec. 

(a)(7), is Pub. L. 92–181, Dec. 10, 1971, 85 Stat. 583, as 

amended, which is classified generally to chapter 23 

(§ 2001 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 2001 of Title 12 and 

Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (a)(8), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified principally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see Codification note set out 

under section 78a of this title and Tables. 

The Small Business Investment Act of 1958, referred 

to in subsec. (a)(9), is Pub. L. 85–699, Aug. 21, 1958, 72 

Stat. 689, as amended, which is classified principally to 

chapter 14B (§ 661 et seq.) of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 661 of this title and Tables. 

The Federal Trade Commission Act, referred to in 

subsec. (c), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

CODIFICATION 

In subsec. (a)(4), ‘‘Subtitle IV of title 49’’ substituted 

for ‘‘The Acts to regulate commerce’’ on authority of 

Pub. L. 95–473, § 3(b), Oct. 17, 1978, 92 Stat. 1466, the first 

section of which enacted subtitle IV of Title 49, Trans-

portation. 

In subsec. (a)(5), ‘‘Part A of subtitle VII of title 49’’ 

substituted for ‘‘The Federal Aviation Act of 1958 [49 

App. U.S.C. 1301 et seq.]’’ and ‘‘that part’’ substituted 

for ‘‘that Act’’ on authority of Pub. L. 103–272, § 6(b), 

July 5, 1994, 108 Stat. 1378, the first section of which en-

acted subtitles II, III, and V to X of Title 49. 

AMENDMENTS 

1995—Subsec. (a)(4). Pub. L. 104–88 substituted ‘‘Sec-

retary of Transportation, with respect to all carriers 

subject to the jurisdiction of the Surface Transpor-

tation Board’’ for ‘‘Interstate Commerce Commission 

with respect to any common carrier subject to those 

Acts’’. 
1992—Subsec. (a)(1)(C). Pub. L. 102–550 substituted 

semicolon for period at end. 
1991—Subsec. (a). Pub. L. 102–242, § 212(d)(2), inserted 

at end ‘‘The terms used in paragraph (1) that are not 

defined in this subchapter or otherwise defined in sec-

tion 3(s) of the Federal Deposit Insurance Act (12 U.S.C. 

1813(s)) shall have the meaning given to them in section 

1(b) of the International Banking Act of 1978 (12 U.S.C. 

3101).’’ 
Pub. L. 102–242, § 212(d)(1), added par. (1) and struck 

out former par. (1) which read as follows: ‘‘Section 8 of 

Federal Deposit Insurance Act, in the case of— 
‘‘(A) national banks, by the Comptroller of the Cur-

rency, 
‘‘(B) member banks of the Federal Reserve System 

(other than national banks), by the Federal Reserve 

Board, 
‘‘(C) banks the deposits or accounts of which are in-

sured by the Federal Deposit Insurance Corporation 

(other than members of the Federal Reserve System), 

by the Board of Directors of the Federal Deposit In-

surance Corporation.’’ 
1989—Subsec. (a)(2). Pub. L. 101–73 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘Section 5(d) of the Home Owners’ Loan Act of 1933, 

section 407 of the National Housing Act, and sections 

6(i) and 17 of the Federal Home Loan Bank Act, by the 

Federal Home Loan Bank Board (acting directly or 

through the Federal Savings and Loan Insurance Cor-

poration), in the case of any institution subject to any 

of those provisions.’’ 
1984—Subsec. (a)(5). Pub. L. 98–443 substituted ‘‘Sec-

retary of Transportation’’ for ‘‘Civil Aeronautics 

Board’’. 
1976—Subsec. (c). Pub. L. 94–239 inserted provisions 

giving the Federal Trade Commission power to enforce 

any regulation of the Federal Reserve Board promul-

gated under this subchapter. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 701 of Title 49, Transportation. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–550 effective as if included 

in the Federal Deposit Insurance Corporation Improve-

ment Act of 1991, Pub. L. 102–242, as of Dec. 19, 1991, see 

section 1609(a) of Pub. L. 102–550, set out as a note 

under section 191 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–443 effective Jan. 1, 1985, 

see section 9(v) of Pub. L. 98–443, set out as a note under 

section 5314 of Title 5, Government Organization and 

Employees. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–239 effective Mar. 23, 1976, 

see section 708 of Pub. L. 90–321, set out as an Effective 

Date note under section 1691 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1691e, 1691f of 

this title; title 12 section 4545. 

§ 1691c–1. Incentives for self-testing and self-cor-
rection 

(a) Privileged information 

(1) Conditions for privilege 

A report or result of a self-test (as that term 
is defined by regulations of the Board) shall be 
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considered to be privileged under paragraph (2) 
if a creditor— 

(A) conducts, or authorizes an independent 
third party to conduct, a self-test of any as-
pect of a credit transaction by a creditor, in 
order to determine the level or effectiveness 
of compliance with this subchapter by the 
creditor; and 

(B) has identified any possible violation of 
this subchapter by the creditor and has 
taken, or is taking, appropriate corrective 
action to address any such possible viola-
tion. 

(2) Privileged self-test 

If a creditor meets the conditions specified 
in subparagraphs (A) and (B) of paragraph (1) 
with respect to a self-test described in that 
paragraph, any report or results of that self- 
test— 

(A) shall be privileged; and 
(B) may not be obtained or used by any ap-

plicant, department, or agency in any— 
(i) proceeding or civil action in which 

one or more violations of this subchapter 
are alleged; or 

(ii) examination or investigation relat-
ing to compliance with this subchapter. 

(b) Results of self-testing 

(1) In general 

No provision of this section may be con-
strued to prevent an applicant, department, or 
agency from obtaining or using a report or re-
sults of any self-test in any proceeding or civil 
action in which a violation of this subchapter 
is alleged, or in any examination or investiga-
tion of compliance with this subchapter if— 

(A) the creditor or any person with lawful 
access to the report or results— 

(i) voluntarily releases or discloses all, 
or any part of, the report or results to the 
applicant, department, or agency, or to the 
general public; or 

(ii) refers to or describes the report or 
results as a defense to charges of viola-
tions of this subchapter against the credi-
tor to whom the self-test relates; or 

(B) the report or results are sought in con-
junction with an adjudication or admission 
of a violation of this subchapter for the sole 
purpose of determining an appropriate pen-
alty or remedy. 

(2) Disclosure for determination of penalty or 
remedy 

Any report or results of a self-test that are 
disclosed for the purpose specified in para-
graph (1)(B)— 

(A) shall be used only for the particular 
proceeding in which the adjudication or ad-
mission referred to in paragraph (1)(B) is 
made; and 

(B) may not be used in any other action or 
proceeding. 

(c) Adjudication 

An applicant, department, or agency that 
challenges a privilege asserted under this sec-
tion may seek a determination of the existence 
and application of that privilege in— 

(1) a court of competent jurisdiction; or 

(2) an administrative law proceeding with 
appropriate jurisdiction. 

(Pub. L. 90–321, title VII, § 704A, as added Pub. L. 
104–208, div. A, title II, § 2302(a)(1), Sept. 30, 1996, 
110 Stat. 3009–420.) 

EFFECTIVE DATE 

Section 2302(c) of div. A of Pub. L. 104–208 provided 

that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the privilege provided for in section 704A of the Equal 

Credit Opportunity Act [15 U.S.C. 1691c–1] or section 

814A of the Fair Housing Act [42 U.S.C. 3614–1] (as those 

sections are added by this section) shall apply to a self- 

test (as that term is defined pursuant to the regula-

tions prescribed under subsection (a)(2) [set out below] 

or (b)(2) of this section [42 U.S.C. 3614–1 note], as appro-

priate) conducted before, on, or after the effective date 

of the regulations prescribed under subsection (a)(2) or 

(b)(2), as appropriate. 
‘‘(2) EXCEPTION.—The privilege referred to in para-

graph (1) does not apply to such a self-test conducted 

before the effective date of the regulations prescribed 

under subsection (a) or (b), as appropriate, if— 
‘‘(A) before that effective date, a complaint against 

the creditor or person engaged in residential real es-

tate related lending activities (as the case may be) 

was— 
‘‘(i) formally filed in any court of competent ju-

risdiction; or 
‘‘(ii) the subject of an ongoing administrative law 

proceeding; 
‘‘(B) in the case of section 704A of the Equal Credit 

Opportunity Act, the creditor has waived the privi-

lege pursuant to subsection (b)(1)(A)(i) of that sec-

tion; or 
‘‘(C) in the case of section 814A of the Fair Housing 

Act, the person engaged in residential real estate re-

lated lending activities has waived the privilege pur-

suant to subsection (b)(1)(A)(i) of that section.’’ 

REGULATIONS 

Section 2302(a)(2) of div. A of Pub. L. 104–208 provided 

that: 
‘‘(A) IN GENERAL.—Not later than 6 months after the 

date of enactment of this Act [Sept. 30, 1996], in con-

sultation with the Secretary of Housing and Urban De-

velopment and the agencies referred to in section 704 of 

the Equal Credit Opportunity Act [15 U.S.C. 1691c], and 

after providing notice and an opportunity for public 

comment, the Board shall prescribe final regulations to 

implement section 704A of the Equal Credit Oppor-

tunity Act [15 U.S.C. 1691c–1], as added by this section. 
‘‘(B) SELF-TEST.— 

‘‘(i) DEFINITION.—The regulations prescribed under 

subparagraph (A) shall include a definition of the 

term ‘self-test’ for purposes of section 704A of the 

Equal Credit Opportunity Act, as added by this sec-

tion. 
‘‘(ii) REQUIREMENT FOR SELF-TEST.—The regulations 

prescribed under subparagraph (A) shall specify that 

a self-test shall be sufficiently extensive to con-

stitute a determination of the level and effectiveness 

of compliance by a creditor with the Equal Credit Op-

portunity Act [15 U.S.C. 1691 et seq.]. 
‘‘(iii) SUBSTANTIAL SIMILARITY TO CERTAIN FAIR 

HOUSING ACT REGULATIONS.—The regulations pre-

scribed under subparagraph (A) shall be substantially 

similar to the regulations prescribed by the Sec-

retary of Housing and Urban Development to carry 

out section 814A(d) of the Fair Housing Act [42 U.S.C. 

3614–1(d)], as added by this section.’’ 

§ 1691d. Applicability of other laws 

(a) Requests for signature of husband and wife 
for creation of valid lien, etc. 

A request for the signature of both parties to 
a marriage for the purpose of creating a valid 
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lien, passing clear title, waiving inchoate rights 
to property, or assigning earnings, shall not con-
stitute discrimination under this subchapter: 
Provided, however, That this provision shall not 
be construed to permit a creditor to take sex or 
marital status into account in connection with 
the evaluation of creditworthiness of any appli-
cant. 

(b) State property laws affecting creditworthi-
ness 

Consideration or application of State property 
laws directly or indirectly affecting credit-
worthiness shall not constitute discrimination 
for purposes of this subchapter. 

(c) State laws prohibiting separate extension of 
consumer credit to husband and wife 

Any provision of State law which prohibits the 
separate extension of consumer credit to each 
party to a marriage shall not apply in any case 
where each party to a marriage voluntarily ap-
plies for separate credit from the same creditor: 
Provided, That in any case where such a State 
law is so preempted, each party to the marriage 
shall be solely responsible for the debt so con-
tracted. 

(d) Combining credit accounts of husband and 
wife with same creditor to determine permis-
sible finance charges or loan ceilings under 
Federal or State laws 

When each party to a marriage separately and 
voluntarily applies for and obtains separate 
credit accounts with the same creditor, those 
accounts shall not be aggregated or otherwise 
combined for purposes of determining permis-
sible finance charges or permissible loan ceil-
ings under the laws of any State or of the United 
States. 

(e) Election of remedies under subchapter or 
State law; nature of relief determining appli-
cability 

Where the same act or omission constitutes a 
violation of this subchapter and of applicable 
State law, a person aggrieved by such conduct 
may bring a legal action to recover monetary 
damages either under this subchapter or under 
such State law, but not both. This election of 
remedies shall not apply to court actions in 
which the relief sought does not include mone-
tary damages or to administrative actions. 

(f) Compliance with inconsistent State laws; de-
termination of inconsistency 

This subchapter does not annul, alter, or af-
fect, or exempt any person subject to the provi-
sions of this subchapter from complying with, 
the laws of any State with respect to credit dis-
crimination, except to the extent that those 
laws are inconsistent with any provision of this 
subchapter, and then only to the extent of the 
inconsistency. The Board is authorized to deter-
mine whether such inconsistencies exist. The 
Board may not determine that any State law is 
inconsistent with any provision of this sub-
chapter if the Board determines that such law 
gives greater protection to the applicant. 

(g) Exemption by regulation of credit trans-
actions covered by State law; failure to com-
ply with State law 

The Board shall by regulation exempt from 
the requirements of sections 1691 and 1691a of 

this title any class of credit transactions within 
any State if it determines that under the law of 
that State that class of transactions is subject 
to requirements substantially similar to those 
imposed under this subchapter or that such law 
gives greater protection to the applicant, and 
that there is adequate provision for enforce-
ment. Failure to comply with any requirement 
of such State law in any transaction so exempt-
ed shall constitute a violation of this subchapter 
for the purposes of section 1691e of this title. 

(Pub. L. 90–321, title VII, § 705, as added Pub. L. 
93–495, title V, § 503, Oct. 28, 1974, 88 Stat. 1523; 
amended Pub. L. 94–239, § 5, Mar. 23, 1976, 90 Stat. 
253.) 

AMENDMENTS 

1976—Subsec. (e). Pub. L. 94–239, § 5(1), substituted 

provisions requiring an election of remedies in legal ac-

tions involving the recovery of monetary damages, for 

provisions specifying a general election of remedies. 

Subsecs. (f), (g). Pub. L. 94–239, § 5(2), added subsecs. 

(f) and (g). 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–239 effective Mar. 23, 1976, 

see section 708 of Pub. L. 90–321, set out as an Effective 

Date note under section 1691 of this title. 

§ 1691e. Civil liability 

(a) Individual or class action for actual damages 

Any creditor who fails to comply with any re-
quirement imposed under this subchapter shall 
be liable to the aggrieved applicant for any ac-
tual damages sustained by such applicant acting 
either in an individual capacity or as a member 
of a class. 

(b) Recovery of punitive damages in individual 
and class action for actual damages; exemp-
tions; maximum amount of punitive damages 
in individual actions; limitation on total re-
covery in class actions; factors determining 
amount of award 

Any creditor, other than a government or gov-
ernmental subdivision or agency, who fails to 
comply with any requirement imposed under 
this subchapter shall be liable to the aggrieved 
applicant for punitive damages in an amount 
not greater than $10,000, in addition to any ac-
tual damages provided in subsection (a) of this 
section, except that in the case of a class action 
the total recovery under this subsection shall 
not exceed the lesser of $500,000 or 1 per centum 
of the net worth of the creditor. In determining 
the amount of such damages in any action, the 
court shall consider, among other relevant fac-
tors, the amount of any actual damages award-
ed, the frequency and persistence of failures of 
compliance by the creditor, the resources of the 
creditor, the number of persons adversely af-
fected, and the extent to which the creditor’s 
failure of compliance was intentional. 

(c) Action for equitable and declaratory relief 

Upon application by an aggrieved applicant, 
the appropriate United States district court or 
any other court of competent jurisdiction may 
grant such equitable and declaratory relief as is 
necessary to enforce the requirements imposed 
under this subchapter. 
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(d) Recovery of costs and attorney fees 

In the case of any successful action under sub-
section (a), (b), or (c) of this section, the costs of 
the action, together with a reasonable attor-
ney’s fee as determined by the court, shall be 
added to any damages awarded by the court 
under such subsection. 

(e) Good faith compliance with rule, regulation, 
or interpretation of Board or interpretation 
or approval by an official or employee of 
Federal Reserve System duly authorized by 
Board 

No provision of this subchapter imposing li-
ability shall apply to any act done or omitted in 
good faith in conformity with any official rule, 
regulation, or interpretation thereof by the 
Board or in conformity with any interpretation 
or approval by an official or employee of the 
Federal Reserve System duly authorized by the 
Board to issue such interpretations or approvals 
under such procedures as the Board may pre-
scribe therefor, notwithstanding that after such 
act or omission has occurred, such rule, regula-
tion, interpretation, or approval is amended, re-
scinded, or determined by judicial or other au-
thority to be invalid for any reason. 

(f) Jurisdiction of courts; time for maintenance 
of action; exceptions 

Any action under this section may be brought 
in the appropriate United States district court 
without regard to the amount in controversy, or 
in any other court of competent jurisdiction. No 
such action shall be brought later than two 
years from the date of the occurrence of the vio-
lation, except that— 

(1) whenever any agency having responsibil-
ity for administrative enforcement under sec-
tion 1691c of this title commences an enforce-
ment proceeding within two years from the 
date of the occurrence of the violation, 

(2) whenever the Attorney General com-
mences a civil action under this section within 
two years from the date of the occurrence of 
the violation, 

then any applicant who has been a victim of the 
discrimination which is the subject of such pro-
ceeding or civil action may bring an action 
under this section not later than one year after 
the commencement of that proceeding or action. 

(g) Request by responsible enforcement agency 
to Attorney General for civil action 

The agencies having responsibility for admin-
istrative enforcement under section 1691c of this 
title, if unable to obtain compliance with sec-
tion 1691 of this title, are authorized to refer the 
matter to the Attorney General with a recom-
mendation that an appropriate civil action be 
instituted. Each agency referred to in para-
graphs (1), (2), and (3) of section 1691c(a) of this 
title shall refer the matter to the Attorney Gen-
eral whenever the agency has reason to believe 
that 1 or more creditors has engaged in a pat-
tern or practice of discouraging or denying ap-
plications for credit in violation of section 
1691(a) of this title. Each such agency may refer 
the matter to the Attorney General whenever 
the agency has reason to believe that 1 or more 
creditors has violated section 1691(a) of this 
title. 

(h) Authority for Attorney General to bring civil 
action; jurisdiction 

When a matter is referred to the Attorney 
General pursuant to subsection (g) of this sec-
tion, or whenever he has reason to believe that 
one or more creditors are engaged in a pattern 
or practice in violation of this subchapter, the 
Attorney General may bring a civil action in 
any appropriate United States district court for 
such relief as may be appropriate, including ac-
tual and punitive damages and injunctive relief. 

(i) Recovery under both subchapter and fair 
housing enforcement provisions prohibited 
for violation based on same transaction 

No person aggrieved by a violation of this sub-
chapter and by a violation of section 3605 of title 
42 shall recover under this subchapter and sec-
tion 3612 1 of title 42, if such violation is based on 
the same transaction. 

(j) Discovery of creditor’s granting standards 

Nothing in this subchapter shall be construed 
to prohibit the discovery of a creditor’s credit 
granting standards under appropriate discovery 
procedures in the court or agency in which an 
action or proceeding is brought. 

(k) Notice to HUD of violations 

Whenever an agency referred to in paragraph 
(1), (2), or (3) of section 1691c(a) of this title— 

(1) has reason to believe, as a result of re-
ceiving a consumer complaint, conducting a 
consumer compliance examination, or other-
wise, that a violation of this subchapter has 
occurred; 

(2) has reason to believe that the alleged vio-
lation would be a violation of the Fair Hous-
ing Act [42 U.S.C. 3601 et seq.]; and 

(3) does not refer the matter to the Attorney 
General pursuant to subsection (g) of this sec-
tion, 

the agency shall notify the Secretary of Housing 
and Urban Development of the violation, and 
shall notify the applicant that the Secretary of 
Housing and Urban Development has been noti-
fied of the alleged violation and that remedies 
for the violation may be available under the 
Fair Housing Act. 

(Pub. L. 90–321, title VII, § 706, as added Pub. L. 
93–495, title V, § 503, Oct. 28, 1974, 88 Stat. 1524; 
amended Pub. L. 94–239, § 6, Mar. 23, 1976, 90 Stat. 
253; Pub. L. 102–242, title II, § 223(a)–(c), Dec. 19, 
1991, 105 Stat. 2306.) 

REFERENCES IN TEXT 

Section 3612 of title 42, referred to in subsec. (i), 

which related to enforcement of the Fair Housing Act 

(42 U.S.C. 3601 et seq.) by private persons, was repealed 

by Pub. L. 100–430, § 8(2), Sept. 13, 1988, 102 Stat. 1625. 

See section 3613 of Title 42, The Public Health and Wel-

fare. 
The Fair Housing Act, referred to in subsec. (k), is 

title VIII of Pub. L. 90–284, Apr. 11, 1968, 82 Stat. 81, as 

amended, which is classified principally to subchapter 

I (§ 3601 et seq.) of chapter 45 of Title 42. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 3601 of Title 42 and Tables. 

AMENDMENTS 

1991—Subsec. (g). Pub. L. 102–242, § 223(a), inserted at 

end ‘‘Each agency referred to in paragraphs (1), (2), and 
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(3) of section 1691c(a) of this title shall refer the matter 

to the Attorney General whenever the agency has rea-

son to believe that 1 or more creditors has engaged in 

a pattern or practice of discouraging or denying appli-

cations for credit in violation of section 1691(a) of this 

title. Each such agency may refer the matter to the At-

torney General whenever the agency has reason to be-

lieve that 1 or more creditors has violated section 

1691(a) of this title.’’ 

Subsec. (h). Pub. L. 102–242, § 223(b), inserted ‘‘actual 

and punitive damages and’’ after ‘‘be appropriate, in-

cluding’’. 

Subsec. (k). Pub. L. 102–242, § 223(c), added subsec. (k). 

1976—Subsec. (a). Pub. L. 94–239 substituted reference 

to member for reference to representative. 

Subsec. (b). Pub. L. 94–239 inserted provisions exempt-

ing government or governmental subdivision or agency 

from requirements of this subchapter, incorporated 

provisions contained in former subsec. (c) relating to 

recovery in class actions and, as incorporated, raised 

the total amount of recovery under a class action from 

$100,000 to $500,000. 

Subsec. (c). Pub. L. 94–239 redesignated subsec. (d) as 

(c) and specified United States district court or other 

court of competent jurisdiction as court in which to 

bring action, and substituted provisions authorizing 

such court to grant equitable and declaratory relief, for 

provisions authorizing civil actions for preventive re-

lief. Provisions of former subsec. (c) were incorporated 

into present subsec. (b) and amended. 

Subsec. (d). Pub. L. 94–239 redesignated subsec. (e) as 

(d) and made minor changes in phraseology. Former 

subsec. (d) redesignated (c) and amended. 

Subsec. (e). Pub. L. 94–239 redesignated subsec. (f) as 

(e) and inserted reference to officially promulgated 

rule, regulation, or interpretation and provisions relat-

ing to approval and interpretations by an official or 

employee of the Federal Reserve System duly author-

ized by the Board. Former subsec. (e) redesignated (d) 

and amended. 

Subsec. (f). Pub. L. 94–239 redesignated subsec. (g) as 

(f) and inserted provisions which substituted a two year 

limitation for one year limitation and provisions ex-

tending time in which to bring action under enumer-

ated conditions. Former subsec. (f) redesignated (e) and 

amended. 

Subsecs. (g) to (j). Pub. L. 94–239 added subsecs. (g) to 

(j). Former subsec. (g) redesignated (f) and amended. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–239 effective Mar. 23, 1976, 

see section 708 of Pub. L. 90–321, set out as an Effective 

Date note under section 1691 of this title. 

§ 1691f. Annual reports to Congress; contents 

Each year, the Board and the Attorney Gen-
eral shall, respectively, make reports to the 
Congress concerning the administration of their 
functions under this subchapter, including such 
recommendations as the Board and the Attorney 
General, respectively, deem necessary or appro-
priate. In addition, each report of the Board 
shall include its assessment of the extent to 
which compliance with the requirements of this 
subchapter is being achieved, and a summary of 
the enforcement actions taken by each of the 
agencies assigned administrative enforcement 
responsibilities under section 1691c of this title. 

(Pub. L. 90–321, title VII, § 707, as added Pub. L. 
94–239, § 7, Mar. 23, 1976, 90 Stat. 255; amended 
Pub. L. 96–221, title VI, § 610(c), Mar. 31, 1980, 94 
Stat. 174.) 

AMENDMENTS 

1980—Pub. L. 96–221 substituted ‘‘Each year’’ for ‘‘Not 

later than February 1 of each year after 1976’’. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 

of two years and six months after Mar. 31, 1980, with all 

regulations, forms, and clauses required to be pre-

scribed to be promulgated at least one year prior to 

such effective date, and allowing any creditor to com-

ply with any amendments, in accordance with the regu-

lations, forms, and clauses prescribed by the Board 

prior to such effective date, see section 625 of Pub. L. 

96–221, set out as a note under section 1602 of this title. 

EFFECTIVE DATE 

Section effective Mar. 23, 1976, see section 708 of Pub. 

L. 90–321, set out as a note under section 1691 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 12 section 247. 

SUBCHAPTER V—DEBT COLLECTION 
PRACTICES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 6822 of this 

title; title 31 section 3718. 

§ 1692. Congressional findings and declaration of 
purpose 

(a) Abusive practices 

There is abundant evidence of the use of abu-
sive, deceptive, and unfair debt collection prac-
tices by many debt collectors. Abusive debt col-
lection practices contribute to the number of 
personal bankruptcies, to marital instability, to 
the loss of jobs, and to invasions of individual 
privacy. 

(b) Inadequacy of laws 

Existing laws and procedures for redressing 
these injuries are inadequate to protect consum-
ers. 

(c) Available non-abusive collection methods 

Means other than misrepresentation or other 
abusive debt collection practices are available 
for the effective collection of debts. 

(d) Interstate commerce 

Abusive debt collection practices are carried 
on to a substantial extent in interstate com-
merce and through means and instrumentalities 
of such commerce. Even where abusive debt col-
lection practices are purely intrastate in char-
acter, they nevertheless directly affect inter-
state commerce. 

(e) Purposes 

It is the purpose of this subchapter to elimi-
nate abusive debt collection practices by debt 
collectors, to insure that those debt collectors 
who refrain from using abusive debt collection 
practices are not competitively disadvantaged, 
and to promote consistent State action to pro-
tect consumers against debt collection abuses. 

(Pub. L. 90–321, title VIII, § 802, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 874.) 

EFFECTIVE DATE 

Section 818 of title VIII of Pub. L. 90–321, as added 

Pub. L. 95–109, provided that: ‘‘This title [enacting this 

subchapter] takes effect upon the expiration of six 

months after the date of its enactment [Sept. 20, 1977], 

but section 809 [section 1692g of this title] shall apply 
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only with respect to debts for which the initial attempt 

to collect occurs after such effective date.’’ 

SHORT TITLE 

This subchapter known as the ‘‘Fair Debt Collection 

Practices Act’’, see Short Title note set out under sec-

tion 1601 of this title. 

§ 1692a. Definitions 

As used in this subchapter— 
(1) The term ‘‘Commission’’ means the Fed-

eral Trade Commission. 
(2) The term ‘‘communication’’ means the 

conveying of information regarding a debt di-
rectly or indirectly to any person through any 
medium. 

(3) The term ‘‘consumer’’ means any natural 
person obligated or allegedly obligated to pay 
any debt. 

(4) The term ‘‘creditor’’ means any person 
who offers or extends credit creating a debt or 
to whom a debt is owed, but such term does 
not include any person to the extent that he 
receives an assignment or transfer of a debt in 
default solely for the purpose of facilitating 
collection of such debt for another. 

(5) The term ‘‘debt’’ means any obligation or 
alleged obligation of a consumer to pay money 
arising out of a transaction in which the 
money, property, insurance, or services which 
are the subject of the transaction are pri-
marily for personal, family, or household pur-
poses, whether or not such obligation has been 
reduced to judgment. 

(6) The term ‘‘debt collector’’ means any 
person who uses any instrumentality of inter-
state commerce or the mails in any business 
the principal purpose of which is the collec-
tion of any debts, or who regularly collects or 
attempts to collect, directly or indirectly, 
debts owed or due or asserted to be owed or 
due another. Notwithstanding the exclusion 
provided by clause (F) of the last sentence of 
this paragraph, the term includes any creditor 
who, in the process of collecting his own debts, 
uses any name other than his own which 
would indicate that a third person is collect-
ing or attempting to collect such debts. For 
the purpose of section 1692f(6) of this title, 
such term also includes any person who uses 
any instrumentality of interstate commerce 
or the mails in any business the principal pur-
pose of which is the enforcement of security 
interests. The term does not include— 

(A) any officer or employee of a creditor 
while, in the name of the creditor, collecting 
debts for such creditor; 

(B) any person while acting as a debt col-
lector for another person, both of whom are 
related by common ownership or affiliated 
by corporate control, if the person acting as 
a debt collector does so only for persons to 
whom it is so related or affiliated and if the 
principal business of such person is not the 
collection of debts; 

(C) any officer or employee of the United 
States or any State to the extent that col-
lecting or attempting to collect any debt is 
in the performance of his official duties; 

(D) any person while serving or attempting 
to serve legal process on any other person in 

connection with the judicial enforcement of 
any debt; 

(E) any nonprofit organization which, at 
the request of consumers, performs bona fide 
consumer credit counseling and assists con-
sumers in the liquidation of their debts by 
receiving payments from such consumers 
and distributing such amounts to creditors; 
and 

(F) any person collecting or attempting to 
collect any debt owed or due or asserted to 
be owed or due another to the extent such 
activity (i) is incidental to a bona fide fidu-
ciary obligation or a bona fide escrow ar-
rangement; (ii) concerns a debt which was 
originated by such person; (iii) concerns a 
debt which was not in default at the time it 
was obtained by such person; or (iv) concerns 
a debt obtained by such person as a secured 
party in a commercial credit transaction in-
volving the creditor. 

(7) The term ‘‘location information’’ means 
a consumer’s place of abode and his telephone 
number at such place, or his place of employ-
ment. 

(8) The term ‘‘State’’ means any State, terri-
tory, or possession of the United States, the 
District of Columbia, the Commonwealth of 
Puerto Rico, or any political subdivision of 
any of the foregoing. 

(Pub. L. 90–321, title VIII, § 803, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 875; amended Pub. 
L. 99–361, July 9, 1986, 100 Stat. 768.) 

AMENDMENTS 

1986—Par. (6). Pub. L. 99–361 in provision preceding cl. 

(A) substituted ‘‘clause (F)’’ for ‘‘clause (G)’’, struck 

out cl. (F) which excluded any attorney-at-law collect-

ing a debt as an attorney on behalf of and in the name 

of a client from term ‘‘debt collector’’, and redesig-

nated cl. (G) as (F). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 31 section 3718. 

§ 1692b. Acquisition of location information 

Any debt collector communicating with any 
person other than the consumer for the purpose 
of acquiring location information about the con-
sumer shall— 

(1) identify himself, state that he is confirm-
ing or correcting location information con-
cerning the consumer, and, only if expressly 
requested, identify his employer; 

(2) not state that such consumer owes any 
debt; 

(3) not communicate with any such person 
more than once unless requested to do so by 
such person or unless the debt collector rea-
sonably believes that the earlier response of 
such person is erroneous or incomplete and 
that such person now has correct or complete 
location information; 

(4) not communicate by post card; 
(5) not use any language or symbol on any 

envelope or in the contents of any communica-
tion effected by the mails or telegram that in-
dicates that the debt collector is in the debt 
collection business or that the communication 
relates to the collection of a debt; and 

(6) after the debt collector knows the con-
sumer is represented by an attorney with re-
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gard to the subject debt and has knowledge of, 
or can readily ascertain, such attorney’s name 
and address, not communicate with any person 
other than that attorney, unless the attorney 
fails to respond within a reasonable period of 
time to communication from the debt collec-
tor. 

(Pub. L. 90–321, title VIII, § 804, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 876.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1692c, 1692d of 

this title; title 26 section 6304. 

§ 1692c. Communication in connection with debt 
collection 

(a) Communication with the consumer generally 

Without the prior consent of the consumer 
given directly to the debt collector or the ex-
press permission of a court of competent juris-
diction, a debt collector may not communicate 
with a consumer in connection with the collec-
tion of any debt— 

(1) at any unusual time or place or a time or 
place known or which should be known to be 
inconvenient to the consumer. In the absence 
of knowledge of circumstances to the con-
trary, a debt collector shall assume that the 
convenient time for communicating with a 
consumer is after 8 o’clock antemeridian and 
before 9 o’clock postmeridian, local time at 
the consumer’s location; 

(2) if the debt collector knows the consumer 
is represented by an attorney with respect to 
such debt and has knowledge of, or can readily 
ascertain, such attorney’s name and address, 
unless the attorney fails to respond within a 
reasonable period of time to a communication 
from the debt collector or unless the attorney 
consents to direct communication with the 
consumer; or 

(3) at the consumer’s place of employment if 
the debt collector knows or has reason to 
know that the consumer’s employer prohibits 
the consumer from receiving such communica-
tion. 

(b) Communication with third parties 

Except as provided in section 1692b of this 
title, without the prior consent of the consumer 
given directly to the debt collector, or the ex-
press permission of a court of competent juris-
diction, or as reasonably necessary to effectuate 
a postjudgment judicial remedy, a debt collector 
may not communicate, in connection with the 
collection of any debt, with any person other 
than the consumer, his attorney, a consumer re-
porting agency if otherwise permitted by law, 
the creditor, the attorney of the creditor, or the 
attorney of the debt collector. 

(c) Ceasing communication 

If a consumer notifies a debt collector in writ-
ing that the consumer refuses to pay a debt or 
that the consumer wishes the debt collector to 
cease further communication with the con-
sumer, the debt collector shall not communicate 
further with the consumer with respect to such 
debt, except— 

(1) to advise the consumer that the debt col-
lector’s further efforts are being terminated; 

(2) to notify the consumer that the debt col-
lector or creditor may invoke specified rem-
edies which are ordinarily invoked by such 
debt collector or creditor; or 

(3) where applicable, to notify the consumer 
that the debt collector or creditor intends to 
invoke a specified remedy. 

If such notice from the consumer is made by 
mail, notification shall be complete upon re-
ceipt. 

(d) ‘‘Consumer’’ defined 

For the purpose of this section, the term ‘‘con-
sumer’’ includes the consumer’s spouse, parent 
(if the consumer is a minor), guardian, executor, 
or administrator. 

(Pub. L. 90–321, title VIII, § 805, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 876.) 

§ 1692d. Harassment or abuse 

A debt collector may not engage in any con-
duct the natural consequence of which is to har-
ass, oppress, or abuse any person in connection 
with the collection of a debt. Without limiting 
the general application of the foregoing, the fol-
lowing conduct is a violation of this section: 

(1) The use or threat of use of violence or 
other criminal means to harm the physical 
person, reputation, or property of any person. 

(2) The use of obscene or profane language or 
language the natural consequence of which is 
to abuse the hearer or reader. 

(3) The publication of a list of consumers 
who allegedly refuse to pay debts, except to a 
consumer reporting agency or to persons 
meeting the requirements of section 1681a(f) or 
1681b(3) 1 of this title. 

(4) The advertisement for sale of any debt to 
coerce payment of the debt. 

(5) Causing a telephone to ring or engaging 
any person in telephone conversation repeat-
edly or continuously with intent to annoy, 
abuse, or harass any person at the called num-
ber. 

(6) Except as provided in section 1692b of this 
title, the placement of telephone calls without 
meaningful disclosure of the caller’s identity. 

(Pub. L. 90–321, title VIII, § 806, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 877.) 

REFERENCES IN TEXT 

Section 1681b(3) of this title, referred to in par. (3), 

was redesignated section 1681b(a)(3) of this title by Pub. 

L. 104–208, div. A, title II, § 2403(a)(1), Sept. 30, 1996, 110 

Stat. 3009–430. 

§ 1692e. False or misleading representations 

A debt collector may not use any false, decep-
tive, or misleading representation or means in 
connection with the collection of any debt. 
Without limiting the general application of the 
foregoing, the following conduct is a violation of 
this section: 

(1) The false representation or implication 
that the debt collector is vouched for, bonded 
by, or affiliated with the United States or any 
State, including the use of any badge, uni-
form, or facsimile thereof. 
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(2) The false representation of— 
(A) the character, amount, or legal status 

of any debt; or 
(B) any services rendered or compensation 

which may be lawfully received by any debt 
collector for the collection of a debt. 

(3) The false representation or implication 
that any individual is an attorney or that any 
communication is from an attorney. 

(4) The representation or implication that 
nonpayment of any debt will result in the ar-
rest or imprisonment of any person or the sei-
zure, garnishment, attachment, or sale of any 
property or wages of any person unless such 
action is lawful and the debt collector or cred-
itor intends to take such action. 

(5) The threat to take any action that can-
not legally be taken or that is not intended to 
be taken. 

(6) The false representation or implication 
that a sale, referral, or other transfer of any 
interest in a debt shall cause the consumer 
to— 

(A) lose any claim or defense to payment 
of the debt; or 

(B) become subject to any practice prohib-
ited by this subchapter. 

(7) The false representation or implication 
that the consumer committed any crime or 
other conduct in order to disgrace the con-
sumer. 

(8) Communicating or threatening to com-
municate to any person credit information 
which is known or which should be known to 
be false, including the failure to communicate 
that a disputed debt is disputed. 

(9) The use or distribution of any written 
communication which simulates or is falsely 
represented to be a document authorized, is-
sued, or approved by any court, official, or 
agency of the United States or any State, or 
which creates a false impression as to its 
source, authorization, or approval. 

(10) The use of any false representation or 
deceptive means to collect or attempt to col-
lect any debt or to obtain information con-
cerning a consumer. 

(11) The failure to disclose in the initial 
written communication with the consumer 
and, in addition, if the initial communication 
with the consumer is oral, in that initial oral 
communication, that the debt collector is at-
tempting to collect a debt and that any infor-
mation obtained will be used for that purpose, 
and the failure to disclose in subsequent com-
munications that the communication is from 
a debt collector, except that this paragraph 
shall not apply to a formal pleading made in 
connection with a legal action. 

(12) The false representation or implication 
that accounts have been turned over to inno-
cent purchasers for value. 

(13) The false representation or implication 
that documents are legal process. 

(14) The use of any business, company, or or-
ganization name other than the true name of 
the debt collector’s business, company, or or-
ganization. 

(15) The false representation or implication 
that documents are not legal process forms or 
do not require action by the consumer. 

(16) The false representation or implication 
that a debt collector operates or is employed 
by a consumer reporting agency as defined by 
section 1681a(f) of this title. 

(Pub. L. 90–321, title VIII, § 807, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 877; amended Pub. 
L. 104–208, div. A, title II, § 2305(a), Sept. 30, 1996, 
110 Stat. 3009–425.) 

AMENDMENTS 

1996—Par. (11). Pub. L. 104–208 amended par. (11) gen-

erally. Prior to amendment, par. (11) read as follows: 

‘‘Except as otherwise provided for communications to 

acquire location information under section 1692b of this 

title, the failure to disclose clearly in all communica-

tions made to collect a debt or to obtain information 

about a consumer, that the debt collector is attempting 

to collect a debt and that any information obtained 

will be used for that purpose.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 2305(b) of div. A of Pub. L. 104–208 provided 

that: ‘‘The amendment made by subsection (a) [amend-

ing this section] shall take effect 90 days after the date 

of enactment of this Act [Sept. 30, 1996] and shall apply 

to all communications made after that date of enact-

ment.’’ 

§ 1692f. Unfair practices 

A debt collector may not use unfair or uncon-
scionable means to collect or attempt to collect 
any debt. Without limiting the general applica-
tion of the foregoing, the following conduct is a 
violation of this section: 

(1) The collection of any amount (including 
any interest, fee, charge, or expense incidental 
to the principal obligation) unless such 
amount is expressly authorized by the agree-
ment creating the debt or permitted by law. 

(2) The acceptance by a debt collector from 
any person of a check or other payment in-
strument postdated by more than five days un-
less such person is notified in writing of the 
debt collector’s intent to deposit such check 
or instrument not more than ten nor less than 
three business days prior to such deposit. 

(3) The solicitation by a debt collector of 
any postdated check or other postdated pay-
ment instrument for the purpose of threaten-
ing or instituting criminal prosecution. 

(4) Depositing or threatening to deposit any 
postdated check or other postdated payment 
instrument prior to the date on such check or 
instrument. 

(5) Causing charges to be made to any person 
for communications by concealment of the 
true purpose of the communication. Such 
charges include, but are not limited to, collect 
telephone calls and telegram fees. 

(6) Taking or threatening to take any non-
judicial action to effect dispossession or dis-
ablement of property if— 

(A) there is no present right to possession 
of the property claimed as collateral 
through an enforceable security interest; 

(B) there is no present intention to take 
possession of the property; or 

(C) the property is exempt by law from 
such dispossession or disablement. 

(7) Communicating with a consumer regard-
ing a debt by post card. 
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(8) Using any language or symbol, other than 
the debt collector’s address, on any envelope 
when communicating with a consumer by use 
of the mails or by telegram, except that a debt 
collector may use his business name if such 
name does not indicate that he is in the debt 
collection business. 

(Pub. L. 90–321, title VIII, § 808, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 879.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1692a of this 

title. 

§ 1692g. Validation of debts 

(a) Notice of debt; contents 

Within five days after the initial communica-
tion with a consumer in connection with the 
collection of any debt, a debt collector shall, un-
less the following information is contained in 
the initial communication or the consumer has 
paid the debt, send the consumer a written no-
tice containing— 

(1) the amount of the debt; 
(2) the name of the creditor to whom the 

debt is owed; 
(3) a statement that unless the consumer, 

within thirty days after receipt of the notice, 
disputes the validity of the debt, or any por-
tion thereof, the debt will be assumed to be 
valid by the debt collector; 

(4) a statement that if the consumer notifies 
the debt collector in writing within the thirty- 
day period that the debt, or any portion there-
of, is disputed, the debt collector will obtain 
verification of the debt or a copy of a judg-
ment against the consumer and a copy of such 
verification or judgment will be mailed to the 
consumer by the debt collector; and 

(5) a statement that, upon the consumer’s 
written request within the thirty-day period, 
the debt collector will provide the consumer 
with the name and address of the original 
creditor, if different from the current creditor. 

(b) Disputed debts 

If the consumer notifies the debt collector in 
writing within the thirty-day period described 
in subsection (a) of this section that the debt, or 
any portion thereof, is disputed, or that the con-
sumer requests the name and address of the 
original creditor, the debt collector shall cease 
collection of the debt, or any disputed portion 
thereof, until the debt collector obtains verifica-
tion of the debt or a copy of a judgment, or the 
name and address of the original creditor, and a 
copy of such verification or judgment, or name 
and address of the original creditor, is mailed to 
the consumer by the debt collector. 

(c) Admission of liability 

The failure of a consumer to dispute the valid-
ity of a debt under this section may not be con-
strued by any court as an admission of liability 
by the consumer. 

(Pub. L. 90–321, title VIII, § 809, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 879.) 

EFFECTIVE DATE 

Section applicable only with respect to debts for 

which the initial attempt to collect occurs after the ef-

fective date of this subchapter, which takes effect upon 

the expiration of six months after Sept. 20, 1977, see 

section 818 of Pub. L. 90–321, set out as a note under sec-

tion 1692 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 292f. 

§ 1692h. Multiple debts 

If any consumer owes multiple debts and 
makes any single payment to any debt collector 
with respect to such debts, such debt collector 
may not apply such payment to any debt which 
is disputed by the consumer and, where applica-
ble, shall apply such payment in accordance 
with the consumer’s directions. 

(Pub. L. 90–321, title VIII, § 810, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 880.) 

§ 1692i. Legal actions by debt collectors 

(a) Venue 

Any debt collector who brings any legal action 
on a debt against any consumer shall— 

(1) in the case of an action to enforce an in-
terest in real property securing the consum-
er’s obligation, bring such action only in a ju-
dicial district or similar legal entity in which 
such real property is located; or 

(2) in the case of an action not described in 
paragraph (1), bring such action only in the ju-
dicial district or similar legal entity— 

(A) in which such consumer signed the 
contract sued upon; or 

(B) in which such consumer resides at the 
commencement of the action. 

(b) Authorization of actions 

Nothing in this subchapter shall be construed 
to authorize the bringing of legal actions by 
debt collectors. 

(Pub. L. 90–321, title VIII, § 811, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 880.) 

§ 1692j. Furnishing certain deceptive forms 

(a) It is unlawful to design, compile, and fur-
nish any form knowing that such form would be 
used to create the false belief in a consumer 
that a person other than the creditor of such 
consumer is participating in the collection of or 
in an attempt to collect a debt such consumer 
allegedly owes such creditor, when in fact such 
person is not so participating. 

(b) Any person who violates this section shall 
be liable to the same extent and in the same 
manner as a debt collector is liable under sec-
tion 1692k of this title for failure to comply with 
a provision of this subchapter. 

(Pub. L. 90–321, title VIII, § 812, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 880.) 

§ 1692k. Civil liability 

(a) Amount of damages 

Except as otherwise provided by this section, 
any debt collector who fails to comply with any 
provision of this subchapter with respect to any 
person is liable to such person in an amount 
equal to the sum of— 

(1) any actual damage sustained by such per-
son as a result of such failure; 
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1 See References in Text note below. 

(2)(A) in the case of any action by an indi-
vidual, such additional damages as the court 
may allow, but not exceeding $1,000; or 

(B) in the case of a class action, (i) such 
amount for each named plaintiff as could be 
recovered under subparagraph (A), and (ii) 
such amount as the court may allow for all 
other class members, without regard to a min-
imum individual recovery, not to exceed the 
lesser of $500,000 or 1 per centum of the net 
worth of the debt collector; and 

(3) in the case of any successful action to en-
force the foregoing liability, the costs of the 
action, together with a reasonable attorney’s 
fee as determined by the court. On a finding by 
the court that an action under this section 
was brought in bad faith and for the purpose of 
harassment, the court may award to the de-
fendant attorney’s fees reasonable in relation 
to the work expended and costs. 

(b) Factors considered by court 

In determining the amount of liability in any 
action under subsection (a) of this section, the 
court shall consider, among other relevant fac-
tors— 

(1) in any individual action under subsection 
(a)(2)(A) of this section, the frequency and per-
sistence of noncompliance by the debt collec-
tor, the nature of such noncompliance, and the 
extent to which such noncompliance was in-
tentional; or 

(2) in any class action under subsection 
(a)(2)(B) of this section, the frequency and per-
sistence of noncompliance by the debt collec-
tor, the nature of such noncompliance, the re-
sources of the debt collector, the number of 
persons adversely affected, and the extent to 
which the debt collector’s noncompliance was 
intentional. 

(c) Intent 

A debt collector may not be held liable in any 
action brought under this subchapter if the debt 
collector shows by a preponderance of evidence 
that the violation was not intentional and re-
sulted from a bona fide error notwithstanding 
the maintenance of procedures reasonably 
adapted to avoid any such error. 

(d) Jurisdiction 

An action to enforce any liability created by 
this subchapter may be brought in any appro-
priate United States district court without re-
gard to the amount in controversy, or in any 
other court of competent jurisdiction, within 
one year from the date on which the violation 
occurs. 

(e) Advisory opinions of Commission 

No provision of this section imposing any li-
ability shall apply to any act done or omitted in 
good faith in conformity with any advisory 
opinion of the Commission, notwithstanding 
that after such act or omission has occurred, 
such opinion is amended, rescinded, or deter-
mined by judicial or other authority to be in-
valid for any reason. 

(Pub. L. 90–321, title VIII, § 813, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 881.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1692j of this 

title. 

§ 1692l. Administrative enforcement 

(a) Federal Trade Commission 

Compliance with this subchapter shall be en-
forced by the Commission, except to the extent 
that enforcement of the requirements imposed 
under this subchapter is specifically committed 
to another agency under subsection (b) of this 
section. For purpose of the exercise by the Com-
mission of its functions and powers under the 
Federal Trade Commission Act [15 U.S.C. 41 et 
seq.], a violation of this subchapter shall be 
deemed an unfair or deceptive act or practice in 
violation of that Act. All of the functions and 
powers of the Commission under the Federal 
Trade Commission Act are available to the Com-
mission to enforce compliance by any person 
with this subchapter, irrespective of whether 
that person is engaged in commerce or meets 
any other jurisdictional tests in the Federal 
Trade Commission Act, including the power to 
enforce the provisions of this subchapter in the 
same manner as if the violation had been a vio-
lation of a Federal Trade Commission trade reg-
ulation rule. 

(b) Applicable provisions of law 

Compliance with any requirements imposed 
under this subchapter shall be enforced under— 

(1) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], in the case of— 

(A) national banks, and Federal branches 
and Federal agencies of foreign banks, by 
the Office of the Comptroller of the Cur-
rency; 

(B) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign 
banks), commercial lending companies 
owned or controlled by foreign banks, and 
organizations operating under section 25 or 
25(a) 1 of the Federal Reserve Act [12 U.S.C. 
601 et seq., 611 et seq.], by the Board of Gov-
ernors of the Federal Reserve System; and 

(C) banks insured by the Federal Deposit 
Insurance Corporation (other than members 
of the Federal Reserve System) and insured 
State branches of foreign banks, by the 
Board of Directors of the Federal Deposit In-
surance Corporation; 

(2) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], by the Director of 
the Office of Thrift Supervision, in the case of 
a savings association the deposits of which are 
insured by the Federal Deposit Insurance Cor-
poration; 

(3) the Federal Credit Union Act [12 U.S.C. 
1751 et seq.], by the National Credit Union Ad-
ministration Board with respect to any Fed-
eral credit union; 

(4) subtitle IV of title 49, by the Secretary of 
Transportation, with respect to all carriers 
subject to the jurisdiction of the Surface 
Transportation Board; 

(5) part A of subtitle VII of title 49, by the 
Secretary of Transportation with respect to 
any air carrier or any foreign air carrier sub-
ject to that part; and 
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(6) the Packers and Stockyards Act, 1921 [7 
U.S.C. 181 et seq.] (except as provided in sec-
tion 406 of that Act [7 U.S.C. 226, 227]), by the 
Secretary of Agriculture with respect to any 
activities subject to that Act. 

The terms used in paragraph (1) that are not de-
fined in this subchapter or otherwise defined in 
section 3(s) of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(s)) shall have the meaning given 
to them in section 1(b) of the International 
Banking Act of 1978 (12 U.S.C. 3101). 

(c) Agency powers 

For the purpose of the exercise by any agency 
referred to in subsection (b) of this section of its 
powers under any Act referred to in that sub-
section, a violation of any requirement imposed 
under this subchapter shall be deemed to be a 
violation of a requirement imposed under that 
Act. In addition to its powers under any provi-
sion of law specifically referred to in subsection 
(b) of this section, each of the agencies referred 
to in that subsection may exercise, for the pur-
pose of enforcing compliance with any require-
ment imposed under this subchapter any other 
authority conferred on it by law, except as pro-
vided in subsection (d) of this section. 

(d) Rules and regulations 

Neither the Commission nor any other agency 
referred to in subsection (b) of this section may 
promulgate trade regulation rules or other regu-
lations with respect to the collection of debts by 
debt collectors as defined in this subchapter. 

(Pub. L. 90–321, title VIII, § 814, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 881; amended Pub. 
L. 95–630, title V, § 501, Nov. 10, 1978, 92 Stat. 3680; 
Pub. L. 98–443, § 9(n), Oct. 4, 1984, 98 Stat. 1708; 
Pub. L. 101–73, title VII, § 744(n), Aug. 9, 1989, 103 
Stat. 440; Pub. L. 102–242, title II, § 212(e), Dec. 19, 
1991, 105 Stat. 2301; Pub. L. 102–550, title XVI, 
§ 1604(a)(8), Oct. 28, 1992, 106 Stat. 4082; Pub. L. 
104–88, title III, § 316, Dec. 29, 1995, 109 Stat. 949.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

Section 25(a) of the Federal Reserve Act, referred to 

in subsec. (b)(1)(B), which is classified to subchapter II 

(§ 611 et seq.) of chapter 6 of Title 12, Banks and Bank-

ing, was renumbered section 25A of that act by Pub. L. 

102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 Stat. 2281. 

Section 25 of the Federal Reserve Act is classified to 

subchapter I (§ 601 et seq.) of chapter 6 of Title 12. 

The Federal Credit Union Act, referred to in subsec. 

(b)(3), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12. For complete classification of 

this Act to the Code, see section 1751 of Title 12 and 

Tables. 

The Packers and Stockyards Act, 1921, referred to in 

subsec. (b)(6), is act Aug. 15, 1921, ch. 64, 42 Stat. 159, as 

amended, which is classified generally to chapter 9 

(§ 181 et seq.) of Title 7, Agriculture. For complete clas-

sification of this Act to the Code, see section 181 of 

Title 7 and Tables. 

CODIFICATION 

In subsec. (b)(4), ‘‘subtitle IV of title 49’’ substituted 

for ‘‘the Acts to regulate commerce’’ on authority of 

Pub. L. 95–473, § 3(b), Oct. 17, 1978, 92 Stat. 1466, the first 

section of which enacted subtitle IV of Title 49, Trans-

portation. 

In subsec. (b)(5), ‘‘part A of subtitle VII of title 49’’ 

substituted for ‘‘the Federal Aviation Act of 1958 [49 

App. U.S.C. 1301 et seq.]’’ and ‘‘that part’’ substituted 

for ‘‘that Act’’ on authority of Pub. L. 103–272, § 6(b), 

July 5, 1994, 108 Stat. 1378, the first section of which en-

acted subtitles II, III, and V to X of Title 49. 

AMENDMENTS 

1995—Subsec. (b)(4). Pub. L. 104–88 substituted ‘‘Sec-

retary of Transportation, with respect to all carriers 

subject to the jurisdiction of the Surface Transpor-

tation Board’’ for ‘‘Interstate Commerce Commission 

with respect to any common carrier subject to those 

Acts’’. 

1992—Subsec. (b)(1)(C). Pub. L. 102–550 substituted 

semicolon for period at end. 

1991—Subsec. (b). Pub. L. 102–242, § 212(e)(2), inserted 

at end ‘‘The terms used in paragraph (1) that are not 

defined in this subchapter or otherwise defined in sec-

tion 3(s) of the Federal Deposit Insurance Act (12 U.S.C. 

1813(s)) shall have the meaning given to them in section 

1(b) of the International Banking Act of 1978 (12 U.S.C. 

3101).’’ 

Pub. L. 102–242, § 212(e)(1), added par. (1) and struck 

out former par. (1) which read as follows: ‘‘section 8 of 

Federal Deposit Insurance Act, in the case of— 

‘‘(A) national banks, by the Comptroller of the Cur-

rency; 

‘‘(B) member banks of the Federal Reserve System 

(other than national banks), by the Federal Reserve 

Board; and 

‘‘(C) banks the deposits or accounts of which are in-

sured by the Federal Deposit Insurance Corporation 

(other than members of the Federal Reserve System), 

by the Board of Directors of the Federal Deposit In-

surance Corporation;’’. 

1989—Subsec. (b)(2). Pub. L. 101–73 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘section 5(d) of the Home Owners Loan Act of 1933, sec-

tion 407 of the National Housing Act, and sections 6(i) 

and 17 of the Federal Home Loan Bank Act, by the Fed-

eral Home Loan Bank Board (acting directly or 

through the Federal Savings and Loan Insurance Cor-

poration), in the case of any institution subject to any 

of those provisions;’’. 

1984—Subsec. (b)(5). Pub. L. 98–443 substituted ‘‘Sec-

retary of Transportation’’ for ‘‘Civil Aeronautics 

Board’’. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 701 of Title 49, Transportation. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–550 effective as if included 

in the Federal Deposit Insurance Corporation Improve-

ment Act of 1991, Pub. L. 102–242, as of Dec. 19, 1991, see 

section 1609(a) of Pub. L. 102–550, set out as a note 

under section 191 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–443 effective Jan. 1, 1985, 

see section 9(v) of Pub. L. 98–443, set out as a note under 

section 5314 of Title 5, Government Organization and 

Employees. 

TRANSFER OF FUNCTIONS 

‘‘National Credit Union Administration Board’’ sub-

stituted for ‘‘Administrator of the National Credit 

Union Administration’’ in subsec. (b)(3) pursuant to 

section 501 of Pub. L. 95–630 [12 U.S.C. 1752a] which vest-

ed authority for management of National Credit Union 

Administration in National Credit Union Administra-

tion Board. 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1692m of this 

title. 

§ 1692m. Reports to Congress by the Commission; 
views of other Federal agencies 

(a) Not later than one year after the effective 
date of this subchapter and at one-year intervals 
thereafter, the Commission shall make reports 
to the Congress concerning the administration 
of its functions under this subchapter, including 
such recommendations as the Commission 
deems necessary or appropriate. In addition, 
each report of the Commission shall include its 
assessment of the extent to which compliance 
with this subchapter is being achieved and a 
summary of the enforcement actions taken by 
the Commission under section 1692l of this title. 

(b) In the exercise of its functions under this 
subchapter, the Commission may obtain upon 
request the views of any other Federal agency 
which exercises enforcement functions under 
section 1692l of this title. 

(Pub. L. 90–321, title VIII, § 815, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 882.) 

REFERENCES IN TEXT 

The effective date of this subchapter, referred to in 

subsec. (a), is the date occurring on expiration of six 

months after Sept. 20, 1977. See section 818 of Pub. L. 

90–321, set out as an Effective Date note under section 

1692 of this title. 

§ 1692n. Relation to State laws 

This subchapter does not annul, alter, or af-
fect, or exempt any person subject to the provi-
sions of this subchapter from complying with 
the laws of any State with respect to debt col-
lection practices, except to the extent that 
those laws are inconsistent with any provision 
of this subchapter, and then only to the extent 
of the inconsistency. For purposes of this sec-
tion, a State law is not inconsistent with this 
subchapter if the protection such law affords 
any consumer is greater than the protection 
provided by this subchapter. 

(Pub. L. 90–321, title VIII, § 816, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 883.) 

§ 1692o. Exemption for State regulation 

The Commission shall by regulation exempt 
from the requirements of this subchapter any 
class of debt collection practices within any 
State if the Commission determines that under 
the law of that State that class of debt collec-
tion practices is subject to requirements sub-
stantially similar to those imposed by this sub-
chapter, and that there is adequate provision for 
enforcement. 

(Pub. L. 90–321, title VIII, § 817, as added Pub. L. 
95–109, Sept. 20, 1977, 91 Stat. 883.) 

SUBCHAPTER VI—ELECTRONIC FUND 
TRANSFERS 

§ 1693. Congressional findings and declaration of 
purpose 

(a) Rights and liabilities undefined 

The Congress finds that the use of electronic 
systems to transfer funds provides the potential 

for substantial benefits to consumers. However, 
due to the unique characteristics of such sys-
tems, the application of existing consumer pro-
tection legislation is unclear, leaving the rights 
and liabilities of consumers, financial institu-
tions, and intermediaries in electronic fund 
transfers undefined. 

(b) Purposes 

It is the purpose of this subchapter to provide 
a basic framework establishing the rights, li-
abilities, and responsibilities of participants in 
electronic fund transfer systems. The primary 
objective of this subchapter, however, is the pro-
vision of individual consumer rights. 

(Pub. L. 90–321, title IX, § 902, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3728.) 

EFFECTIVE DATE 

Section 921 of title IX of Pub. L. 90–321, as added Pub. 

L. 95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 3741, pro-

vided that: ‘‘This title [enacting this subchapter] takes 

effect upon the expiration of eighteen months from the 

date of its enactment [Nov. 10, 1978] except that sec-

tions 909 and 911 [sections 1693g, 1693i of this title] take 

effect upon the expiration of ninety days after the date 

of enactment.’’ 

SHORT TITLE 

This subchapter known as the ‘‘Electronic Fund 

Transfer Act’’, see Short Title note set out under sec-

tion 1601 of this title. 

§ 1693a. Definitions 

As used in this subchapter— 
(1) the term ‘‘accepted card or other means 

of access’’ means a card, code, or other means 
of access to a consumer’s account for the pur-
pose of initiating electronic fund transfers 
when the person to whom such card or other 
means of access was issued has requested and 
received or has signed or has used, or author-
ized another to use, such card or other means 
of access for the purpose of transferring 
money between accounts or obtaining money, 
property, labor, or services; 

(2) the term ‘‘account’’ means a demand de-
posit, savings deposit, or other asset account 
(other than an occasional or incidental credit 
balance in an open end credit plan as defined 
in section 1602(i) of this title), as described in 
regulations of the Board, established pri-
marily for personal, family, or household pur-
poses, but such term does not include an ac-
count held by a financial institution pursuant 
to a bona fide trust agreement; 

(3) the term ‘‘Board’’ means the Board of 
Governors of the Federal Reserve System; 

(4) the term ‘‘business day’’ means any day 
on which the offices of the consumer’s finan-
cial institution involved in an electronic fund 
transfer are open to the public for carrying on 
substantially all of its business functions; 

(5) the term ‘‘consumer’’ means a natural 
person; 

(6) the term ‘‘electronic fund transfer’’ 
means any transfer of funds, other than a 
transaction originated by check, draft, or 
similar paper instrument, which is initiated 
through an electronic terminal, telephonic in-
strument, or computer or magnetic tape so as 
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to order, instruct, or authorize a financial in-
stitution to debit or credit an account. Such 
term includes, but is not limited to, point-of- 
sale transfers, automated teller machine 
transactions, direct deposits or withdrawals of 
funds, and transfers initiated by telephone. 
Such term does not include— 

(A) any check guarantee or authorization 
service which does not directly result in a 
debit or credit to a consumer’s account: 

(B) any transfer of funds, other than those 
processed by automated clearinghouse, made 
by a financial institution on behalf of a con-
sumer by means of a service that transfers 
funds held at either Federal Reserve banks 
or other depository institutions and which is 
not designed primarily to transfer funds on 
behalf of a consumer; 

(C) any transaction the primary purpose of 
which is the purchase or sale of securities or 
commodities through a broker-dealer reg-
istered with or regulated by the Securities 
and Exchange Commission; 

(D) any automatic transfer from a savings 
account to a demand deposit account pursu-
ant to an agreement between a consumer 
and a financial institution for the purpose of 
covering an overdraft or maintaining an 
agreed upon minimum balance in the con-
sumer’s demand deposit account; or 

(E) any transfer of funds which is initiated 
by a telephone conversation between a con-
sumer and an officer or employee of a finan-
cial institution which is not pursuant to a 
prearranged plan and under which periodic 
or recurring transfers are not contemplated; 

as determined under regulations of the Board; 
(7) the term ‘‘electronic terminal’’ means an 

electronic device, other than a telephone oper-
ated by a consumer, through which a con-
sumer may initiate an electronic fund trans-
fer. Such term includes, but is not limited to, 
point-of-sale terminals, automated teller ma-
chines, and cash dispensing machines; 

(8) the term ‘‘financial institution’’ means a 
State or National bank, a State or Federal 
savings and loan association, a mutual savings 
bank, a State or Federal credit union, or any 
other person who, directly or indirectly, holds 
an account belonging to a consumer; 

(9) the term ‘‘preauthorized electronic fund 
transfer’’ means an electronic fund transfer 
authorized in advance to recur at substan-
tially regular intervals; 

(10) the term ‘‘State’’ means any State, ter-
ritory, or possession of the United States, the 
District of Columbia, the Commonwealth of 
Puerto Rico, or any political subdivision of 
any of the foregoing; and 

(11) the term ‘‘unauthorized electronic fund 
transfer’’ means an electronic fund transfer 
from a consumer’s account initiated by a per-
son other than the consumer without actual 
authority to initiate such transfer and from 
which the consumer receives no benefit, but 
the term does not include any electronic fund 
transfer (A) initiated by a person other than 
the consumer who was furnished with the 
card, code, or other means of access to such 
consumer’s account by such consumer, unless 
the consumer has notified the financial insti-

tution involved that transfers by such other 
person are no longer authorized, (B) initiated 
with fraudulent intent by the consumer or any 
person acting in concert with the consumer, or 
(C) which constitutes an error committed by a 
financial institution. 

(Pub. L. 90–321, title IX, § 903, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3728.) 

§ 1693b. Regulations 

(a) Prescription by Board 

The Board shall prescribe regulations to carry 
out the purposes of this subchapter. In prescrib-
ing such regulations, the Board shall: 

(1) consult with the other agencies referred 
to in section 1693o of this title and take into 
account, and allow for, the continuing evo-
lution of electronic banking services and the 
technology utilized in such services, 

(2) prepare an analysis of economic impact 
which considers the costs and benefits to fi-
nancial institutions, consumers, and other 
users of electronic fund transfers, including 
the extent to which additional documentation, 
reports, records, or other paper work would be 
required, and the effects upon competition in 
the provision of electronic banking services 
among large and small financial institutions 
and the availability of such services to dif-
ferent classes of consumers, particularly low 
income consumers, 

(3) to the extent practicable, the Board shall 
demonstrate that the consumer protections of 
the proposed regulations outweigh the compli-
ance costs imposed upon consumers and finan-
cial institutions, and 

(4) any proposed regulations and accompany-
ing analyses shall be sent promptly to Con-
gress by the Board. 

(b) Issuance of model clauses 

The Board shall issue model clauses for op-
tional use by financial institutions to facilitate 
compliance with the disclosure requirements of 
section 1693c of this title and to aid consumers 
in understanding the rights and responsibilities 
of participants in electronic fund transfers by 
utilizing readily understandable language. Such 
model clauses shall be adopted after notice duly 
given in the Federal Register and opportunity 
for public comment in accordance with section 
553 of title 5. With respect to the disclosures re-
quired by section 1693c(a)(3) and (4) of this title, 
the Board shall take account of variations in 
the services and charges under different elec-
tronic fund transfer systems and, as appropriate, 
shall issue alternative model clauses for disclo-
sure of these differing account terms. 

(c) Criteria; modification of requirements 

Regulations prescribed hereunder may contain 
such classifications, differentiations, or other 
provisions, and may provide for such adjust-
ments and exceptions for any class of electronic 
fund transfers, as in the judgment of the Board 
are necessary or proper to effectuate the pur-
poses of this subchapter, to prevent circumven-
tion or evasion thereof, or to facilitate compli-
ance therewith. The Board shall by regulation 
modify the requirements imposed by this sub-
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1 So in original. Probably should be followed by ‘‘of’’. 

chapter on small financial institutions if the 
Board determines that such modifications are 
necessary to alleviate any undue compliance 
burden on small financial institutions and such 
modifications are consistent with the purpose 
and objective of this subchapter. 

(d) Applicability to service providers other than 
certain financial institutions 

(1) In general 

If electronic fund transfer services are made 
available to consumers by a person other than 
a financial institution holding a consumer’s 
account, the Board shall by regulation assure 
that the disclosures, protections, responsibil-
ities, and remedies created by this subchapter 
are made applicable to such persons and serv-
ices. 

(2) State and local government electronic bene-
fit transfer systems 

(A) ‘‘Electronic benefit transfer system’’ de-
fined 

In this paragraph, the term ‘‘electronic 
benefit transfer system’’— 

(i) means a system under which a gov-
ernment agency distributes needs-tested 
benefits by establishing accounts that may 
be accessed by recipients electronically, 
such as through automated teller ma-
chines or point-of-sale terminals; and 

(ii) does not include employment-related 
payments, including salaries and pension, 
retirement, or unemployment benefits es-
tablished by a Federal, State, or local gov-
ernment agency. 

(B) Exemption generally 

The disclosures, protections, responsibil-
ities, and remedies established under this 
subchapter, and any regulation prescribed or 
order issued by the Board in accordance with 
this subchapter, shall not apply to any elec-
tronic benefit transfer system established 
under State or local law or administered by 
a State or local government. 

(C) Exception for direct deposit into recipi-
ent’s account 

Subparagraph (B) shall not apply with re-
spect to any electronic funds transfer under 
an electronic benefit transfer system for a 
deposit directly into a consumer account 
held by the recipient of the benefit. 

(D) Rule of construction 

No provision of this paragraph— 
(i) affects or alters the protections 

otherwise applicable with respect to bene-
fits established by any other provision 1 
Federal, State, or local law; or 

(ii) otherwise supersedes the application 
of any State or local law. 

(3) Fee disclosures at automated teller ma-
chines 

(A) In general 

The regulations prescribed under para-
graph (1) shall require any automated teller 
machine operator who imposes a fee on any 

consumer for providing host transfer serv-
ices to such consumer to provide notice in 
accordance with subparagraph (B) to the 
consumer (at the time the service is pro-
vided) of— 

(i) the fact that a fee is imposed by such 
operator for providing the service; and 

(ii) the amount of any such fee. 

(B) Notice requirements 

(i) On the machine 

The notice required under clause (i) of 
subparagraph (A) with respect to any fee 
described in such subparagraph shall be 
posted in a prominent and conspicuous lo-
cation on or at the automated teller ma-
chine at which the electronic fund transfer 
is initiated by the consumer. 

(ii) On the screen 

The notice required under clauses (i) and 
(ii) of subparagraph (A) with respect to 
any fee described in such subparagraph 
shall appear on the screen of the auto-
mated teller machine, or on a paper notice 
issued from such machine, after the trans-
action is initiated and before the consumer 
is irrevocably committed to completing 
the transaction, except that during the pe-
riod beginning on November 12, 1999, and 
ending on December 31, 2004, this clause 
shall not apply to any automated teller 
machine that lacks the technical capabil-
ity to disclose the notice on the screen or 
to issue a paper notice after the trans-
action is initiated and before the consumer 
is irrevocably committed to completing 
the transaction. 

(C) Prohibition on fees not properly dis-
closed and explicitly assumed by con-
sumer 

No fee may be imposed by any automated 
teller machine operator in connection with 
any electronic fund transfer initiated by a 
consumer for which a notice is required 
under subparagraph (A), unless— 

(i) the consumer receives such notice in 
accordance with subparagraph (B); and 

(ii) the consumer elects to continue in 
the manner necessary to effect the trans-
action after receiving such notice. 

(D) Definitions 

For purposes of this paragraph, the follow-
ing definitions shall apply: 

(i) Automated teller machine operator 

The term ‘‘automated teller machine op-
erator’’ means any person who— 

(I) operates an automated teller ma-
chine at which consumers initiate elec-
tronic fund transfers; and 

(II) is not the financial institution that 
holds the account of such consumer from 
which the transfer is made. 

(ii) Electronic fund transfer 

The term ‘‘electronic fund transfer’’ in-
cludes a transaction that involves a bal-
ance inquiry initiated by a consumer in 
the same manner as an electronic fund 
transfer, whether or not the consumer ini-
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tiates a transfer of funds in the course of 
the transaction. 

(iii) Host transfer services 

The term ‘‘host transfer services’’ means 
any electronic fund transfer made by an 
automated teller machine operator in con-
nection with a transaction initiated by a 
consumer at an automated teller machine 
operated by such operator. 

(Pub. L. 90–321, title IX, § 904, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 3730; 
amended Pub. L. 104–193, title VIII, § 891, title 
IX, § 907, Aug. 22, 1996, 110 Stat. 2346, 2350; Pub. L. 
106–102, title VII, § 702, Nov. 12, 1999, 113 Stat. 
1463.) 

AMENDMENTS 

1999—Subsec. (d)(3). Pub. L. 106–102 added par. (3). 

1996—Subsec. (d). Pub. L. 104–193, § 907, which directed 

the amendment of subsec. (d), was not executed because 

similar amendment by Pub. L. 104–193, § 891. See below. 

Section 907 of Pub. L. 104–193 provided that subsec. (d) 

was to be amended by inserting subsec. (d) heading, by 

designating existing provisions as par. (1) and inserting 

heading, and by adding a new par. (2) reading as fol-

lows: 

‘‘(2) STATE AND LOCAL GOVERNMENT ELECTRONIC BENE-

FIT TRANSFER PROGRAMS.— 

‘‘(A) EXEMPTION GENERALLY.—The disclosures, pro-

tections, responsibilities, and remedies established 

under this subchapter, and any regulation prescribed 

or order issued by the Board in accordance with this 

subchapter, shall not apply to any electronic benefit 

transfer program established under State or local law 

or administered by a State or local government. 

‘‘(B) EXCEPTION FOR DIRECT DEPOSIT INTO RECIPI-

ENT’S ACCOUNT.—Subparagraph (A) shall not apply 

with respect to any electronic funds transfer under 

an electronic benefit transfer program for deposits di-

rectly into a consumer account held by the recipient 

of the benefit. 

‘‘(C) RULE OF CONSTRUCTION.—No provision of this 

paragraph may be construed as— 

‘‘(i) affecting or altering the protections other-

wise applicable with respect to benefits established 

by Federal, State, or local law; or 

‘‘(ii) otherwise superseding the application of any 

State or local law. 

‘‘(D) ELECTRONIC BENEFIT TRANSFER PROGRAM DE-

FINED.—For purposes of this paragraph, the term 

‘electronic benefit transfer program’— 

‘‘(i) means a program under which a government 

agency distributes needs-tested benefits by estab-

lishing accounts to be accessed by recipients elec-

tronically, such as through automated teller ma-

chines, or point-of-sale terminals; and 

‘‘(ii) does not include employment-related pay-

ments, including salaries and pension, retirement, 

or unemployment benefits established by Federal, 

State, or local governments.’’ 

Pub. L. 104–193, § 891, designated existing provisions as 

par. (1), inserted subsec. heading and par. (2), and sub-

stituted ‘‘If’’ for ‘‘In the event that’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1693c, 1693h of 

this title; title 7 section 2016. 

§ 1693c. Terms and conditions of transfers 

(a) Disclosures; time; form; contents 

The terms and conditions of electronic fund 
transfers involving a consumer’s account shall 
be disclosed at the time the consumer contracts 
for an electronic fund transfer service, in ac-
cordance with regulations of the Board. Such 

disclosures shall be in readily understandable 
language and shall include, to the extent appli-
cable— 

(1) the consumer’s liability for unauthorized 
electronic fund transfers and, at the financial 
institution’s option, notice of the advisability 
of prompt reporting of any loss, theft, or unau-
thorized use of a card, code, or other means of 
access; 

(2) the telephone number and address of the 
person or office to be notified in the event the 
consumer believes than 1 an unauthorized elec-
tronic fund transfer has been or may be ef-
fected; 

(3) the type and nature of electronic fund 
transfers which the consumer may initiate, in-
cluding any limitations on the frequency or 
dollar amount of such transfers, except that 
the details of such limitations need not be dis-
closed if their confidentiality is necessary to 
maintain the security of an electronic fund 
transfer system, as determined by the Board; 

(4) any charges for electronic fund transfers 
or for the right to make such transfers; 

(5) the consumer’s right to stop payment of 
a preauthorized electronic fund transfer and 
the procedure to initiate such a stop payment 
order; 

(6) the consumer’s right to receive docu-
mentation of electronic fund transfers under 
section 1693d of this title; 

(7) a summary, in a form prescribed by regu-
lations of the Board, of the error resolution 
provisions of section 1693f of this title and the 
consumer’s rights thereunder. The financial 
institution shall thereafter transmit such 
summary at least once per calendar year; 

(8) the financial institution’s liability to the 
consumer under section 1693h of this title; 

(9) under what circumstances the financial 
institution will in the ordinary course of busi-
ness disclose information concerning the con-
sumer’s account to third persons; and 

(10) a notice to the consumer that a fee may 
be imposed by— 

(A) an automated teller machine operator 
(as defined in section 1693b(d)(3)(D)(i) of this 
title) if the consumer initiates a transfer 
from an automated teller machine that is 
not operated by the person issuing the card 
or other means of access; and 

(B) any national, regional, or local net-
work utilized to effect the transaction. 

(b) Notification of changes to consumer 

A financial institution shall notify a consumer 
in writing at least twenty-one days prior to the 
effective date of any change in any term or con-
dition of the consumer’s account required to be 
disclosed under subsection (a) of this section if 
such change would result in greater cost or li-
ability for such consumer or decreased access to 
the consumer’s account. A financial institution 
may, however, implement a change in the terms 
or conditions of an account without prior notice 
when such change is immediately necessary to 
maintain or restore the security of an electronic 
fund transfer system or a consumer’s account. 
Subject to subsection (a)(3) of this section, the 



Page 1195 TITLE 15—COMMERCE AND TRADE § 1693d 

Board shall require subsequent notification if 
such a change is made permanent. 

(c) Time for disclosures respecting accounts ac-
cessible prior to effective date of this sub-
chapter 

For any account of a consumer made acces-
sible to electronic fund transfers prior to the ef-
fective date of this subchapter, the information 
required to be disclosed to the consumer under 
subsection (a) of this section shall be disclosed 
not later than the earlier of— 

(1) the first periodic statement required by 
section 1693d(c) of this title after the effective 
date of this subchapter; or 

(2) thirty days after the effective date of this 
subchapter. 

(Pub. L. 90–321, title IX, § 905, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 3730; 
amended Pub. L. 106–102, title VII, § 703, Nov. 12, 
1999, 113 Stat. 1464.) 

REFERENCES IN TEXT 

For effective date of this subchapter, referred to in 

subsec. (c), see section 921 of Pub. L. 90–321, set out as 

an Effective Date note under section 1693 of this title. 

AMENDMENTS 

1999—Subsec. (a)(10). Pub. L. 106–102 added par. (10). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1693b, 1693d, 

1693g, 1693i of this title. 

§ 1693d. Documentation of transfers 

(a) Availability of written documentation to con-
sumer; contents 

For each electronic fund transfer initiated by 
a consumer from an electronic terminal, the fi-
nancial institution holding such consumer’s ac-
count shall, directly or indirectly, at the time 
the transfer is initiated, make available to the 
consumer written documentation of such trans-
fer. The documentation shall clearly set forth to 
the extent applicable— 

(1) the amount involved and date the trans-
fer is initiated; 

(2) the type of transfer; 
(3) the identity of the consumer’s account 

with the financial institution from which or to 
which funds are transferred; 

(4) the identity of any third party to whom 
or from whom funds are transferred; and 

(5) the location or identification of the elec-
tronic terminal involved. 

(b) Notice of credit to consumer 

For a consumer’s account which is scheduled 
to be credited by a preauthorized electronic fund 
transfer from the same payor at least once in 
each successive sixty-day period, except where 
the payor provides positive notice of the trans-
fer to the consumer, the financial institution 
shall elect to provide promptly either positive 
notice to the consumer when the credit is made 
as scheduled, or negative notice to the consumer 
when the credit is not made as scheduled, in ac-
cordance with regulations of the Board. The 
means of notice elected shall be disclosed to the 
consumer in accordance with section 1693c of 
this title. 

(c) Periodic statement; contents 

A financial institution shall provide each con-
sumer with a periodic statement for each ac-
count of such consumer that may be accessed by 
means of an electronic fund transfer. Except as 
provided in subsections (d) and (e) of this sec-
tion, such statement shall be provided at least 
monthly for each monthly or shorter cycle in 
which an electronic fund transfer affecting the 
account has occurred, or every three months, 
whichever is more frequent. The statement, 
which may include information regarding trans-
actions other than electronic fund transfers, 
shall clearly set forth— 

(1) with regard to each electronic fund trans-
fer during the period, the information de-
scribed in subsection (a) of this section, which 
may be provided on an accompanying docu-
ment; 

(2) the amount of any fee or charge assessed 
by the financial institution during the period 
for electronic fund transfers or for account 
maintenance; 

(3) the balances in the consumer’s account 
at the beginning of the period and at the close 
of the period; and 

(4) the address and telephone number to be 
used by the financial institution for the pur-
pose of receiving any statement inquiry or no-
tice of account error from the consumer. Such 
address and telephone number shall be pre-
ceded by the caption ‘‘Direct Inquiries To:’’ or 
other similar language indicating that the ad-
dress and number are to be used for such in-
quiries or notices. 

(d) Consumer passbook accounts 

In the case of a consumer’s passbook account 
which may not be accessed by electronic fund 
transfers other than preauthorized electronic 
fund transfers crediting the account, a financial 
institution may, in lieu of complying with the 
requirements of subsection (c) of this section, 
upon presentation of the passbook provide the 
consumer in writing with the amount and date 
of each such transfer involving the account 
since the passbook was last presented. 

(e) Accounts other than passbook accounts 

In the case of a consumer’s account, other 
than a passbook account, which may not be ac-
cessed by electronic fund transfers other than 
preauthorized electronic fund transfers crediting 
the account, the financial institution may pro-
vide a periodic statement on a quarterly basis 
which otherwise complies with the requirements 
of subsection (c) of this section. 

(f) Documentation as evidence 

In any action involving a consumer, any docu-
mentation required by this section to be given 
to the consumer which indicates that an elec-
tronic fund transfer was made to another person 
shall be admissible as evidence of such transfer 
and shall constitute prima facie proof that such 
transfer was made. 

(Pub. L. 90–321, title IX, § 906, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3731.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1693c, 1693f, 

1693g of this title. 
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§ 1693e. Preauthorized transfers 

(a) A preauthorized electronic fund transfer 
from a consumer’s account may be authorized 
by the consumer only in writing, and a copy of 
such authorization shall be provided to the con-
sumer when made. A consumer may stop pay-
ment of a preauthorized electronic fund transfer 
by notifying the financial institution orally or 
in writing at any time up to three business days 
preceding the scheduled date of such transfer. 
The financial institution may require written 
confirmation to be provided to it within four-
teen days of an oral notification if, when the 
oral notification is made, the consumer is ad-
vised of such requirement and the address to 
which such confirmation should be sent. 

(b) In the case of preauthorized transfers from 
a consumer’s account to the same person which 
may vary in amount, the financial institution or 
designated payee shall, prior to each transfer, 
provide reasonable advance notice to the con-
sumer, in accordance with regulations of the 
Board, of the amount to be transferred and the 
scheduled date of the transfer. 

(Pub. L. 90–321, title IX, § 907, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3733.) 

§ 1693f. Error resolution 

(a) Notification to financial institution of error 

If a financial institution, within sixty days 
after having transmitted to a consumer docu-
mentation pursuant to section 1693d(a), (c), or 
(d) of this title or notification pursuant to sec-
tion 1693d(b) of this title, receives oral or writ-
ten notice in which the consumer— 

(1) sets forth or otherwise enables the finan-
cial institution to identify the name and ac-
count number of the consumer; 

(2) indicates the consumer’s belief that the 
documentation, or, in the case of notification 
pursuant to section 1693d(b) of this title, the 
consumer’s account, contains an error and the 
amount of such error; and 

(3) sets forth the reasons for the consumer’s 
belief (where applicable) that an error has oc-
curred, 

the financial institution shall investigate the al-
leged error, determine whether an error has oc-
curred, and report or mail the results of such in-
vestigation and determination to the consumer 
within ten business days. The financial institu-
tion may require written confirmation to be 
provided to it within ten business days of an 
oral notification of error if, when the oral notifi-
cation is made, the consumer is advised of such 
requirement and the address to which such con-
firmation should be sent. A financial institution 
which requires written confirmation in accord-
ance with the previous sentence need not provi-
sionally recredit a consumer’s account in ac-
cordance with subsection (c) of this section, nor 
shall the financial institution be liable under 
subsection (e) of this section if the written con-
firmation is not received within the ten-day pe-
riod referred to in the previous sentence. 

(b) Correction of error; interest 

If the financial institution determines that an 
error did occur, it shall promptly, but in no 

event more than one business day after such de-
termination, correct the error, subject to sec-
tion 1693g of this title, including the crediting of 
interest where applicable. 

(c) Provisional recredit of consumer’s account 

If a financial institution receives notice of an 
error in the manner and within the time period 
specified in subsection (a) of this section, it 
may, in lieu of the requirements of subsections 
(a) and (b) of this section, within ten business 
days after receiving such notice provisionally 
recredit the consumer’s account for the amount 
alleged to be in error, subject to section 1693g of 
this title, including interest where applicable, 
pending the conclusion of its investigation and 
its determination of whether an error has oc-
curred. Such investigation shall be concluded 
not later than forty-five days after receipt of no-
tice of the error. During the pendency of the in-
vestigation, the consumer shall have full use of 
the funds provisionally recredited. 

(d) Absence of error; finding; explanation 

If the financial institution determines after 
its investigation pursuant to subsection (a) or 
(c) of this section that an error did not occur, it 
shall deliver or mail to the consumer an expla-
nation of its findings within 3 business days 
after the conclusion of its investigation, and 
upon request of the consumer promptly deliver 
or mail to the consumer reproductions of all 
documents which the financial institution relied 
on to conclude that such error did not occur. 
The financial institution shall include notice of 
the right to request reproductions with the ex-
planation of its findings. 

(e) Treble damages 

If in any action under section 1693m of this 
title, the court finds that— 

(1) the financial institution did not provi-
sionally recredit a consumer’s account within 
the ten-day period specified in subsection (c) 
of this section, and the financial institution 
(A) did not make a good faith investigation of 
the alleged error, or (B) did not have a reason-
able basis for believing that the consumer’s 
account was not in error; or 

(2) the financial institution knowingly and 
willfully concluded that the consumer’s ac-
count was not in error when such conclusion 
could not reasonably have been drawn from 
the evidence available to the financial institu-
tion at the time of its investigation, 

then the consumer shall be entitled to treble 
damages determined under section 1693m(a)(1) of 
this title. 

(f) Acts constituting error 

For the purpose of this section, an error con-
sists of— 

(1) an unauthorized electronic fund transfer; 
(2) an incorrect electronic fund transfer from 

or to the consumer’s account; 
(3) the omission from a periodic statement of 

an electronic fund transfer affecting the con-
sumer’s account which should have been in-
cluded; 

(4) a computational error by the financial in-
stitution; 

(5) the consumer’s receipt of an incorrect 
amount of money from an electronic terminal; 



Page 1197 TITLE 15—COMMERCE AND TRADE § 1693h 

1 So in original. Probably should be ‘‘means’’. 

(6) a consumer’s request for additional infor-
mation or clarification concerning an elec-
tronic fund transfer or any documentation re-
quired by this subchapter; or 

(7) any other error described in regulations 
of the Board. 

(Pub. L. 90–321, title IX, § 908, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3733.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1693c, 1693m of 

this title; title 26 section 6311. 

§ 1693g. Consumer liability 

(a) Unauthorized electronic fund transfers; limit 

A consumer shall be liable for any unauthor-
ized electronic fund transfer involving the ac-
count of such consumer only if the card or other 
means of access utilized for such transfer was an 
accepted card or other meanas 1 of access and if 
the issuer of such card, code, or other means of 
access has provided a means whereby the user of 
such card, code, or other means of access can be 
identified as the person authorized to use it, 
such as by signature, photograph, or fingerprint 
or by electronic or mechanical confirmation. In 
no event, however, shall a consumer’s liability 
for an unauthorized transfer exceed the lesser 
of— 

(1) $50; or 
(2) the amount of money or value of property 

or services obtained in such unauthorized elec-
tronic fund transfer prior to the time the fi-
nancial institution is notified of, or otherwise 
becomes aware of, circumstances which lead 
to the reasonable belief that an unauthorized 
electronic fund transfer involving the consum-
er’s account has been or may be effected. No-
tice under this paragraph is sufficient when 
such steps have been taken as may be reason-
ably required in the ordinary course of busi-
ness to provide the financial institution with 
the pertinent information, whether or not any 
particular officer, employee, or agent of the fi-
nancial institution does in fact receive such 
information. 

Notwithstanding the foregoing, reimbursement 
need not be made to the consumer for losses the 
financial institution establishes would not have 
occurred but for the failure of the consumer to 
report within sixty days of transmittal of the 
statement (or in extenuating circumstances 
such as extended travel or hospitalization, with-
in a reasonable time under the circumstances) 
any unauthorized electronic fund transfer or ac-
count error which appears on the periodic state-
ment provided to the consumer under section 
1693d of this title. In addition, reimbursement 
need not be made to the consumer for losses 
which the financial institution establishes 
would not have occurred but for the failure of 
the consumer to report any loss or theft of a 
card or other means of access within two busi-
ness days after the consumer learns of the loss 
or theft (or in extenuating circumstances such 
as extended travel or hospitalization, within a 
longer period which is reasonable under the cir-

cumstances), but the consumer’s liability under 
this subsection in any such case may not exceed 
a total of $500, or the amount of unauthorized 
electronic fund transfers which occur following 
the close of two business days (or such longer 
period) after the consumer learns of the loss or 
theft but prior to notice to the financial institu-
tion under this subsection, whichever is less. 

(b) Burden of proof 

In any action which involves a consumer’s li-
ability for an unauthorized electronic fund 
transfer, the burden of proof is upon the finan-
cial institution to show that the electronic fund 
transfer was authorized or, if the electronic fund 
transfer was unauthorized, then the burden of 
proof is upon the financial institution to estab-
lish that the conditions of liability set forth in 
subsection (a) of this section have been met, 
and, if the transfer was initiated after the effec-
tive date of section 1693c of this title, that the 
disclosures required to be made to the consumer 
under section 1693c(a)(1) and (2) of this title were 
in fact made in accordance with such section. 

(c) Determination of limitation on liability 

In the event of a transaction which involves 
both an unauthorized electronic fund transfer 
and an extension of credit as defined in section 
1602(e) of this title pursuant to an agreement be-
tween the consumer and the financial institu-
tion to extend such credit to the consumer in 
the event the consumer’s account is overdrawn, 
the limitation on the consumer’s liability for 
such transaction shall be determined solely in 
accordance with this section. 

(d) Restriction on liability 

Nothing in this section imposes liability upon 
a consumer for an unauthorized electronic fund 
transfer in excess of his liability for such a 
transfer under other applicable law or under any 
agreement with the consumer’s financial insti-
tution. 

(e) Scope of liability 

Except as provided in this section, a consumer 
incurs no liability from an unauthorized elec-
tronic fund transfer. 

(Pub. L. 90–321, title IX, § 909, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3734.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1693f of this 

title. 

§ 1693h. Liability of financial institutions 

(a) Action or failure to act proximately causing 
damages 

Subject to subsections (b) and (c) of this sec-
tion, a financial institution shall be liable to a 
consumer for all damages proximately caused 
by— 

(1) the financial institution’s failure to 
make an electronic fund transfer, in accord-
ance with the terms and conditions of an ac-
count, in the correct amount or in a timely 
manner when properly instructed to do so by 
the consumer, except where— 

(A) the consumer’s account has insuffi-
cient funds; 
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(B) the funds are subject to legal process 
or other encumbrance restricting such trans-
fer; 

(C) such transfer would exceed an estab-
lished credit limit; 

(D) an electronic terminal has insufficient 
cash to complete the transaction; or 

(E) as otherwise provided in regulations of 
the Board; 

(2) the financial institution’s failure to 
make an electronic fund transfer due to insuf-
ficient funds when the financal 1 institution 
failed to credit, in accordance with the terms 
and conditions of an account, a deposit of 
funds to the consumer’s account which would 
have provided sufficient funds to make the 
transfer, and 

(3) the financial institution’s failure to stop 
payment of a preauthorized transfer from a 
consumer’s account when instructed to do so 
in accordance with the terms and conditions 
of the account. 

(b) Acts of God and technical malfunctions 

A financial institution shall not be liable 
under subsection (a)(1) or (2) of this section if 
the financial institution shows by a preponder-
ance of the evidence that its action or failure to 
act resulted from— 

(1) an act of God or other circumstance be-
yond its control, that it exercised reasonable 
care to prevent such an occurrence, and that it 
exercised such diligence as the circumstances 
required; or 

(2) a technical malfunction which was 
known to the consumer at the time he at-
tempted to initiate an electronic fund transfer 
or, in the case of a preauthorized transfer, at 
the time such transfer should have occurred. 

(c) Intent 

In the case of a failure described in subsection 
(a) of this section which was not intentional and 
which resulted from a bona fide error, notwith-
standing the maintenance of procedures reason-
ably adapted to avoid any such error, the finan-
cial institution shall be liable for actual dam-
ages proved. 

(d) Exception for damaged notices 

If the notice required to be posted pursuant to 
section 1693b(d)(3)(B)(i) of this title by an auto-
mated teller machine operator has been posted 
by such operator in compliance with such sec-
tion and the notice is subsequently removed, 
damaged, or altered by any person other than 
the operator of the automated teller machine, 
the operator shall have no liability under this 
section for failure to comply with section 
1693b(d)(3)(B)(i) of this title. 

(Pub. L. 90–321, title IX, § 910, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 3735; 
amended Pub. L. 106–102, title VII, § 705, Nov. 12, 
1999, 113 Stat. 1465.) 

AMENDMENTS 

1999—Subsec. (d). Pub. L. 106–102 added subsec. (d). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1693c, 1693m of 

this title. 

§ 1693i. Issuance of cards or other means of ac-
cess 

(a) Prohibition; proper issuance 

No person may issue to a consumer any card, 
code, or other means of access to such consum-
er’s account for the purpose of initiating an 
electronic fund transfer other than— 

(1) in response to a request or application 
therefor; or 

(2) as a renewal of, or in substitution for, an 
accepted card, code, or other means of access, 
whether issued by the initial issuer or a suc-
cessor. 

(b) Exceptions 

Notwithstanding the provisions of subsection 
(a) of this section, a person may distribute to a 
consumer on an unsolicited basis a card, code, or 
other means of access for use in initiating an 
electronic fund transfer from such consumer’s 
account, if— 

(1) such card, code, or other means of access 
is not validated; 

(2) such distribution is accompanied by a 
complete disclosure, in accordance with sec-
tion 1693c of this title, of the consumer’s 
rights and liabilities which will apply if such 
card, code, or other means of access is vali-
dated; 

(3) such distribution is accompanied by a 
clear explanation, in accordance with regula-
tions of the Board, that such card, code, or 
other means of access is not validated and how 
the consumer may dispose of such code, card, 
or other means of access if validation is not 
desired; and 

(4) such card, code, or other means of access 
is validated only in response to a request or 
application from the consumer, upon verifica-
tion of the consumer’s identity. 

(c) Validation 

For the purpose of subsection (b) of this sec-
tion, a card, code, or other means of access is 
validated when it may be used to initiate an 
electronic fund transfer. 

(Pub. L. 90–321, title IX, § 911, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3736.) 

§ 1693j. Suspension of obligations 

If a system malfunction prevents the effec-
tuation of an electronic fund transfer initiated 
by a consumer to another person, and such other 
person has agreed to accept payment by such 
means, the consumer’s obligation to the other 
person shall be suspended until the malfunction 
is corrected and the electronic fund transfer 
may be completed, unless such other person has 
subsequently, by written request, demanded 
payment by means other than an electronic fund 
transfer. 

(Pub. L. 90–321, title IX, § 912, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3737.) 

§ 1693k. Compulsory use of electronic fund trans-
fers 

No person may— 
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(1) condition the extension of credit to a 
consumer on such consumer’s repayment by 
means of preauthorized electronic fund trans-
fers; or 

(2) require a consumer to establish an ac-
count for receipt of electronic fund transfers 
with a particular financial institution as a 
condition of employment or receipt of a gov-
ernment benefit. 

(Pub. L. 90–321, title IX, § 913, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3737.) 

§ 1693l. Waiver of rights 

No writing or other agreement between a con-
sumer and any other person may contain any 
provision which constitutes a waiver of any 
right conferred or cause of action created by 
this subchapter. Nothing in this section pro-
hibits, however, any writing or other agreement 
which grants to a consumer a more extensive 
right or remedy or greater protection than con-
tained in this subchapter or a waiver given in 
settlement of a dispute or action. 

(Pub. L. 90–321, title IX, § 914, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3737.) 

§ 1693m. Civil liability 

(a) Individual or class action for damages; 
amount of award 

Except as otherwise provided by this section 
and section 1693h of this title, any person who 
fails to comply with any provision of this sub-
chapter with respect to any consumer, except 
for an error resolved in accordance with section 
1693f of this title, is liable to such consumer in 
an amount equal to the sum of— 

(1) any actual damage sustained by such con-
sumer as a result of such failure; 

(2)(A) in the case of an individual action, an 
amount not less than $100 nor greater than 
$1,000; or 

(B) in the case of a class action, such 
amount as the court may allow, except that (i) 
as to each member of the class no minimum 
recovery shall be applicable, and (ii) the total 
recovery under this subparagraph in any class 
action or series of class actions arising out of 
the same failure to comply by the same person 
shall not be more than the lesser of $500,000 or 
1 per centum of the net worth of the defend-
ant; and 

(3) in the case of any successful action to en-
force the foregoing liability, the costs of the 
action, together with a reasonable attorney’s 
fee as determined by the court. 

(b) Factors determining amount of award 

In determining the amount of liability in any 
action under subsection (a) of this section, the 
court shall consider, among other relevant fac-
tors— 

(1) in any individual action under subsection 
(a)(2)(A) of this section, the frequency and per-
sistence of noncompliance, the nature of such 
noncompliance, and the extent to which the 
noncompliance was intentional; or 

(2) in any class action under subsection 
(a)(2)(B) of this section, the frequency and per-

sistence of noncompliance, the nature of such 
noncompliance, the resources of the defend-
ant, the number of persons adversely affected, 
and the extent to which the noncompliance 
was intentional. 

(c) Unintentional violations; bona fide error 

Except as provided in section 1693h of this 
title, a person may not be held liable in any ac-
tion brought under this section for a violation of 
this subchapter if the person shows by a prepon-
derance of evidence that the violation was not 
intentional and resulted from a bona fide error 
notwithstanding the maintenance of procedures 
reasonably adapted to avoid any such error. 

(d) Good faith compliance with rule, regulation, 
or interpretation of Board or approval of 
duly authorized official or employee of Fed-
eral Reserve System 

No provision of this section or section 1693n of 
this title imposing any liability shall apply to— 

(1) any act done or omitted in good faith in 
conformity with any rule, regulation, or inter-
pretation thereof by the Board or in conform-
ity with any interpretation or approval by an 
official or employee of the Federal Reserve 
System duly authorized by the Board to issue 
such interpretations or approvals under such 
procedures as the Board may prescribe there-
for; or 

(2) any failure to make disclosure in proper 
form if a financial institution utilized an ap-
propriate model clause issued by the Board, 

notwithstanding that after such act, omission, 
or failure has occurred, such rule, regulation, 
approval, or model clause is amended, rescinded, 
or determined by judicial or other authority to 
be invalid for any reason. 

(e) Notification to consumer prior to action; ad-
justment of consumer’s account 

A person has no liability under this section for 
any failure to comply with any requirement 
under this subchapter if, prior to the institution 
of an action under this section, the person noti-
fies the consumer concerned of the failure, com-
plies with the requirements of this subchapter, 
and makes an appropriate adjustment to the 
consumer’s account and pays actual damages or, 
where applicable, damages in accordance with 
section 1693h of this title. 

(f) Action in bad faith or for harassment; attor-
ney’s fees 

On a finding by the court that an unsuccessful 
action under this section was brought in bad 
faith or for purposes of harassment, the court 
shall award to the defendant attorney’s fees rea-
sonable in relation to the work expended and 
costs. 

(g) Jurisdiction of courts; time for maintenance 
of action 

Without regard to the amount in controversy, 
any action under this section may be brought in 
any United States district court, or in any other 
court of competent jurisdiction, within one year 
from the date of the occurrence of the violation. 

(Pub. L. 90–321, title IX, § 915, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3737.) 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1693f of this 

title. 

§ 1693n. Criminal liability 

(a) Violations respecting giving of false or inac-
curate information, failure to provide infor-
mation, and failure to comply with provi-
sions of this subchapter 

Whoever knowingly and willfully— 
(1) gives false or inaccurate information or 

fails to provide information which he is re-
quired to disclose by this subchapter or any 
regulation issued thereunder; or 

(2) otherwise fails to comply with any provi-
sion of this subchapter; 

shall be fined not more than $5,000 or imprisoned 
not more than one year, or both. 

(b) Violations affecting interstate or foreign com-
merce 

Whoever— 
(1) knowingly, in a transaction affecting 

interstate or foreign commerce, uses or at-
tempts or conspires to use any counterfeit, fic-
titious, altered, forged, lost, stolen, or fraudu-
lently obtained debit instrument to obtain 
money, goods, services, or anything else of 
value which within any one-year period has a 
value aggregating $1,000 or more; or 

(2) with unlawful or fraudulent intent, trans-
ports or attempts or conspires to transport in 
interstate or foreign commerce a counterfeit, 
fictitious, altered, forged, lost, stolen, or 
fraudulently obtained debit instrument know-
ing the same to be counterfeit, fictitious, al-
tered, forged, lost, stolen, or fraudulently ob-
tained; or 

(3) with unlawful or fraudulent intent, uses 
any instrumentality of interstate or foreign 
commerce to sell or transport a counterfeit, 
fictitious, altered, forged, lost, stolen, or 
fraudulently obtained debit instrument know-
ing the same to be counterfeit, fictitious, al-
tered, forged, lost, stolen, or fraudulently ob-
tained; or 

(4) knowingly receives, conceals, uses, or 
transports money, goods, services, or anything 
else of value (except tickets for interstate or 
foreign transportation) which (A) within any 
one-year period has a value aggregating $1,000 
or more, (B) has moved in or is part of, or 
which constitutes interstate or foreign com-
merce, and (C) has been obtained with a coun-
terfeit, fictitious, altered, forged, lost, stolen, 
or fraudulently obtained debit instrument; or 

(5) knowingly receives, conceals, uses, sells, 
or transports in interstate or foreign com-
merce one or more tickets for interstate or 
foreign transportation, which (A) within any 
one-year period have a value aggregating $500 
or more, and (B) have been purchased or ob-
tained with one or more counterfeit, ficti-
tious, altered, forged, lost, stolen, or fraudu-
lently obtained debit instrument; or 

(6) in a transaction affecting interstate or 
foreign commerce, furnishes money, property, 
services, or anything else of value, which 
within any one-year period has a value aggre-
gating $1,000 or more, through the use of any 

counterfeit, fictitious, altered, forged, lost, 
stolen, or fraudulently obtained debit instru-
ment knowing the same to be counterfeit, fic-
titious, altered, forged, lost, stolen, or fraudu-
lently obtained— 

shall be fined not more than $10,000 or impris-
oned not more than ten years, or both. 

(c) ‘‘Debit instrument’’ defined 

As used in this section, the term ‘‘debit instru-
ment’’ means a card, code, or other device, other 
than a check, draft, or similar paper instru-
ment, by the use of which a person may initiate 
an electronic fund transfer. 

(Pub. L. 90–321, title IX, § 916, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3738.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1693m of this 

title; title 18 section 513. 

§ 1693o. Administrative enforcement 

(a) Enforcing agencies 

Compliance with the requirements imposed 
under this subchapter shall be enforced under— 

(1) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], in the case of— 

(A) national banks, and Federal branches 
and Federal agencies of foreign banks, by 
the Office of the Comptroller of the Cur-
rency; 

(B) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign 
banks), commercial lending companies 
owned or controlled by foreign banks, and 
organizations operating under section 25 or 
25(a) 1 of the Federal Reserve Act [12 U.S.C. 
601 et seq., 611 et seq.], by the Board; and 

(C) banks insured by the Federal Deposit 
Insurance Corporation (other than members 
of the Federal Reserve System) and insured 
State branches of foreign banks, by the 
Board of Directors of the Federal Deposit In-
surance Corporation; 

(2) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], by the Director of 
the Office of Thrift Supervision, in the case of 
a savings association the deposits of which are 
insured by the Federal Deposit Insurance Cor-
poration; 

(3) the Federal Credit Union Act [12 U.S.C. 
1751 et seq.], by the Administrator of the Na-
tional Credit Union Administration with re-
spect to any Federal credit union.2 

(4) part A of subtitle VII of title 49, by the 
Secretary of Transportation, with respect to 
any air carrier or foreign air carrier subject to 
that part; and 

(5) the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.], by the Securities and Ex-
change Commission, with respect to any 
broker or dealer subject to that Act. 

The terms used in paragraph (1) that are not de-
fined in this subchapter or otherwise defined in 
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section 3(s) of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(s)) shall have the meaning given 
to them in section 1(b) of the International 
Banking Act of 1978 (12 U.S.C. 3101). 

(b) Violations of subchapter deemed violations of 
pre-existing statutory requirements; addi-
tional powers 

For the purpose of the exercise by any agency 
referred to in subsection (a) of this section of its 
powers under any Act referred to in that sub-
section, a violation of any requirement imposed 
under this subchapter shall be deemed to be a 
violation of a requirement imposed under that 
Act. In addition to its powers under any provi-
sion of law specifically referred to in subsection 
(a) of this section, each of the agencies referred 
to in that subsection may exercise, for the pur-
pose of enforcing compliance with any require-
ment imposed under this subchapter, any other 
authority conferred on it by law. 

(c) Overall enforcement authority of Federal 
Trade Commission 

Except to the extent that enforcement of the 
requirements imposed under this subchapter is 
specifically committed to some other Govern-
ment agency under subsection (a) of this sec-
tion, the Federal Trade Commission shall en-
force such requirements. For the purpose of the 
exercise by the Federal Trade Commission of its 
functions and powers under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.], a viola-
tion of any requirement imposed under this sub-
chapter shall be deemed a violation of a require-
ment imposed under that Act. All of the func-
tions and powers of the Federal Trade Commis-
sion under the Federal Trade Commission Act 
are available to the Commission to enforce com-
pliance by any person subject to the jurisdiction 
of the Commission with the requirements im-
posed under this subchapter, irrespective of 
whether that person is engaged in commerce or 
meets any other jurisdictional tests in the Fed-
eral Trade Commission Act. 

(Pub. L. 90–321, title IX, § 917, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 3739; 
amended Pub. L. 101–73, title VII, § 744(o), Aug. 9, 
1989, 103 Stat. 440; Pub. L. 102–242, title II, § 212(f), 
Dec. 19, 1991, 105 Stat. 2301; Pub. L. 104–287, § 6(h), 
Oct. 11, 1996, 110 Stat. 3399.) 

REFERENCES IN TEXT 

Section 25(a) of the Federal Reserve Act, referred to 

in subsec. (a)(1)(B), which is classified to subchapter II 

(§ 611 et seq.) of chapter 6 of Title 12, Banks and Bank-

ing, was renumbered section 25A of that act by Pub. L. 

102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 Stat. 2281. 

Section 25 of the Federal Reserve Act is classified to 

subchapter I (§ 601 et seq.) of chapter 6 of Title 12. 
The Federal Credit Union Act, referred to in subsec. 

(a)(3), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12. For complete classification of 

this Act to the Code, see section 1751 of Title 12 and 

Tables. 
The Securities Exchange Act of 1934, referred to in 

subsec. (a)(5), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified principally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 
The Federal Trade Commission Act, referred to in 

subsec. (c), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

CODIFICATION 

In subsec. (a)(4), ‘‘part A of subtitle VII of title 49’’ 

substituted for ‘‘the Federal Aviation Act of 1958 [49 

App. U.S.C. 1301 et seq.]’’ and ‘‘that part’’ substituted 

for ‘‘that Act’’ on authority of Pub. L. 103–272, § 6(b), 

July 5, 1994, 108 Stat. 1378, the first section of which en-

acted subtitles II, III, and V to X of Title 49, Transpor-

tation. 

AMENDMENTS 

1996—Subsec. (a)(4). Pub. L. 104–287 substituted ‘‘Sec-

retary of Transportation’’ for ‘‘Civil Aeronautics 

Board’’. 
1991—Subsec. (a). Pub. L. 102–242, § 212(f)(2), inserted 

at end ‘‘The terms used in paragraph (1) that are not 

defined in this subchapter or otherwise defined in sec-

tion 3(s) of the Federal Deposit Insurance Act (12 U.S.C. 

1813(s)) shall have the meaning given to them in section 

1(b) of the International Banking Act of 1978 (12 U.S.C. 

3101).’’ 
Pub. L. 102–242, § 212(f)(1), added par. (1) and struck 

out former par. (1) which read as follows: ‘‘section 8 of 

the Federal Deposit Insurance Act, in the case of— 
‘‘(A) national banks, by the Comptroller of the Cur-

rency; 
‘‘(B) member banks of the Federal Reserve System 

(other than national banks), by the Board; 
‘‘(C) banks insured by the Federal Deposit Insur-

ance Corporation (other than members of the Federal 

Reserve System), by the Board of Directors of the 

Federal Deposit Insurance Corporation;’’. 
1989—Subsec. (a)(2). Pub. L. 101–73 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘section 5(d) of the Home Owners’ Loan Act of 1933, sec-

tion 407 of the National Housing Act, and sections 6(i) 

and 17 of the Federal Home Loan Bank Act, by the Fed-

eral Home Loan Bank Board (acting directly or 

through the Federal Savings and Loan Insurance Cor-

poration), in the case of any institution subject to any 

of those provisions;’’. 

TRANSFER OF FUNCTIONS 

Functions vested in Administrator of National Credit 

Union Administration transferred and vested in Na-

tional Credit Union Administration Board pursuant to 

section 1752a of Title 12, Banks and Banking. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1693b, 1693p of 

this title. 

§ 1693p. Reports to Congress 

(a) Not later than twelve months after the ef-
fective date of this subchapter and at one-year 
intervals thereafter, the Board shall make re-
ports to the Congress concerning the adminis-
tration of its functions under this subchapter, 
including such recommendations as the Board 
deems necessary and appropriate. In addition, 
each report of the Board shall include its assess-
ment of the extent to which compliance with 
this subchapter is being achieved, and a sum-
mary of the enforcement actions taken under 
section 1693o of this title. In such report, the 
Board shall particularly address the effects of 
this subchapter on the costs and benefits to fi-
nancial institutions and consumers, on competi-
tion, on the introduction of new technology, on 
the operations of financial institutions, and on 
the adequacy of consumer protection. 

(b) In the exercise of its functions under this 
subchapter, the Board may obtain upon request 
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the views of any other Federal agency which, in 
the judgment of the Board, exercises regulatory 
or supervisory functions with respect to any 
class of persons subject to this subchapter. 

(Pub. L. 90–321, title IX, § 918, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 3740; 
amended Pub. L. 97–375, title II, § 209(a), Dec. 21, 
1982, 96 Stat. 1825.) 

REFERENCES IN TEXT 

For effective date of this subchapter, referred to in 

subsec. (a), see section 921 of Pub. L. 90–321, set out as 

an Effective Date note under section 1693 of this title. 

AMENDMENTS 

1982—Subsec. (a). Pub. L. 97–375 struck out require-

ment that the Attorney General make a report on the 

same terms as the Board, and that such report also con-

tain an analysis of the impact of this subchapter on the 

operation, workload, and efficiency of the Federal 

courts, and substituted ‘‘necessary and appropriate’’ 

for ‘‘necessary or appropriate’’. 

§ 1693q. Relation to State laws 

This subchapter does not annul, alter, or af-
fect the laws of any State relating to electronic 
fund transfers, except to the extent that those 
laws are inconsistent with the provisions of this 
subchapter, and then only to the extent of the 
inconsistency. A State law is not inconsistent 
with this subchapter if the protection such law 
affords any consumer is greater than the protec-
tion afforded by this subchapter. The Board 
shall, upon its own motion or upon the request 
of any financial institution, State, or other in-
terested party, submitted in accordance with 
procedures prescribed in regulations of the 
Board, determine whether a State requirement 
is inconsistent or affords greater protection. If 
the Board determines that a State requirement 
is inconsistent, financial institutions shall incur 
no liability under the law of that State for a 
good faith failure to comply with that law, not-
withstanding that such determination is subse-
quently amended, rescinded, or determined by 
judicial or other authority to be invalid for any 
reason. This subchapter does not extend the ap-
plicability of any such law to any class of per-
sons or transactions to which it would not 
otherwise apply. 

(Pub. L. 90–321, title IX, § 919, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3741.) 

§ 1693r. Exemption for State regulation 

The Board shall by regulation exempt from 
the requirements of this subchapter any class of 
electronic fund transfers within any State if the 
Board determines that under the law of that 
State that class of electronic fund transfers is 
subject to requirements substantially similar to 
those imposed by this subchapter, and that 
there is adequate provision for enforcement. 

(Pub. L. 90–321, title IX, § 920, as added Pub. L. 
95–630, title XX, § 2001, Nov. 10, 1978, 92 Stat. 
3741.) 

CHAPTER 42—INTERSTATE LAND SALES 

Sec. 

1701. Definitions. 

Sec. 

1702. Exemptions. 
(a) Sale or lease of lots generally. 
(b) Sale or lease of lots subject to other 

statutory registration and disclo-

sure requirements. 
(c) Rules and regulations. 

1703. Requirements respecting sale or lease of lots. 
(a) Prohibited activities. 
(b) Revocation of nonexempt contract or 

agreement at option of purchaser or 

lessee; time limit. 
(c) Revocation of contract or agreement 

at option of purchaser or lessee 

where required property report not 

supplied. 
(d) Additional authority for revocation of 

nonexempt contract or agreement 

at option of purchaser or lessee; 

time limit; applicability. 
(e) Repayment of purchaser or lessee 

upon revocation of all money paid 

under contract or agreement to sell-

er or lessor. 
1704. Registration of subdivisions. 

(a) Filing of statement of record. 
(b) Payment of fees; use by Secretary. 
(c) Filing deemed to have taken place 

upon receipt of statement of record 

accompanied by fee. 
(d) Availability of information to public. 

1705. Information required in statement of record. 
1706. Effective date of statements of record and 

amendments thereto. 
(a) Thirtieth day after filing or such ear-

lier date as determined by Sec-

retary; consolidation of subsequent 

statement with earlier recording. 
(b) Incomplete or inaccurate statements 

of record. 
(c) Amendment of statement of record. 
(d) Suspension of statement of record 

containing untrue statement or 

omission to state material fact; no-

tice and hearing; termination of 

order of suspension. 
(e) Examination to determine issuance of 

order; access to records; order sus-

pending statement of record upon 

failure to cooperate. 
(f) Service of notices. 

1707. Property report. 
(a) Contents of report. 
(b) Promotional use. 

1708. Certification of substantially equivalent 

State law. 
(a) Criteria; request by State. 
(b) Filing of State disclosure materials 

and related documentation for pur-

poses of Federal statement of record 

and property report requirements; 

acceptance by Secretary. 
(c) Notice to State upon failure to meet 

requirements and remedial action 

necessary for certification. 
(d) Periodic review of certified States’ 

laws, regulations, and administra-

tion; withdrawal of certification. 
(e) State and local governmental au-

thorities affected; cooperation with 

State authorities. 
1709. Civil liabilities. 

(a) Violations; relief recoverable. 
(b) Enforcement of rights by purchaser or 

lessee. 
(c) Amounts recoverable. 
(d) Contributions. 

1710. Court review of orders. 
(a) Petition; jurisdiction; findings of Sec-

retary; additional evidence; final-

ity. 
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Sec. 

(b) Stay of Secretary’s order. 

1711. Limitation of actions. 

(a) Section 1703(a) violations. 

(b) Section 1703(b) to (e) violations. 

1712. Contrary stipulations void. 

1713. Additional remedies. 

1714. Investigations, injunctions, and prosecution 

of offenses. 

(a) Permanent or temporary injunction 

or restraining order; jurisdiction. 

(b) Investigations; publication of infor-

mation concerning violations. 

(c) Oaths and affirmations; subpena 

power. 

(d) Contempt; court order requiring at-

tendance and testimony of wit-

nesses; jurisdiction. 

1715. Administration. 

(a) Delegation of functions, duties, and 

powers; scope of delegations; ap-

pointment, etc., of delegates; right 

of appeal. 

(b) Hearings. 

(c) Procedures applicable. 

1716. Unlawful representations. 

1717. Penalties for violations. 

1717a. Civil money penalties. 

(a) In general. 

(b) Agency procedures. 

(c) Judicial review of agency determina-

tion. 

(d) Action to collect penalty. 

(e) Settlement by Secretary. 

(f) ‘‘Knowingly’’ defined. 

(g) Regulations. 

(h) Use of penalties for administration. 

1718. Rules, regulations, and orders. 

1719. Jurisdiction of offenses and suits. 

1719a. Repealed. 

1720. Authorization of appropriations. 

§ 1701. Definitions 

For the purposes of this chapter, the term— 
(1) ‘‘Secretary’’ means the Secretary of 

Housing and Urban Development; 
(2) ‘‘person’’ means an individual, or an un-

incorporated organization, partnership, asso-
ciation, corporation, trust, or estate; 

(3) ‘‘subdivision’’ means any land which is 
located in any State or in a foreign country 
and is divided or is proposed to be divided into 
lots, whether contiguous or not, for the pur-
pose of sale or lease as part of a common pro-
motional plan; 

(4) ‘‘common promotional plan’’ means a 
plan, undertaken by a single developer or a 
group of developers acting in concert, to offer 
lots for sale or lease; where such land is of-
fered for sale by such a developer or group of 
developers acting in concert, and such land is 
contiguous or is known, designated, or adver-
tised as a common unit or by a common name, 
such land shall be presumed, without regard to 
the number of lots covered by each individual 
offering, as being offered for sale or lease as 
part of a common promotional plan; 

(5) ‘‘developer’’ means any person who, di-
rectly or indirectly, sells or leases, or offers to 
sell or lease, or advertises for sale or lease any 
lots in a subdivision; 

(6) ‘‘agent’’ means any person who rep-
resents, or acts for or on behalf of, a developer 
in selling or leasing, or offering to sell or 
lease, any lot or lots in a subdivision; but shall 

not include an attorney at law whose represen-
tation of another person consists solely of ren-
dering legal services; 

(7) ‘‘blanket encumbrance’’ means a trust 
deed, mortgage, judgment, or any other lien or 
encumbrance, including an option or contract 
to sell or a trust agreement, affecting a sub-
division or affecting more than one lot offered 
within a subdivision except that such term 
shall not include any lien or other encum-
brance arising as the result of the imposition 
of any tax assessment by any public authority; 

(8) ‘‘interstate commerce’’ means trade or 
commerce among the several States or be-
tween any foreign country and any State; 

(9) ‘‘State’’ includes the several States, the 
District of Columbia, the Commonwealth of 
Puerto Rico, and the territories and posses-
sions of the United States; 

(10) ‘‘purchaser’’ means an actual or prospec-
tive purchaser or lessee of any lot in a subdivi-
sion; and 

(11) ‘‘offer’’ includes any inducement, solici-
tation, or attempt to encourage a person to 
acquire a lot in a subdivision. 

(Pub. L. 90–448, title XIV, § 1402, Aug. 1, 1968, 82 
Stat. 590; Pub. L. 93–383, title VIII, § 812(a), Aug. 
22, 1974, 88 Stat. 736; Pub. L. 96–153, title IV, § 401, 
Dec. 21, 1979, 93 Stat. 1122; Pub. L. 100–628, title 
X, § 1089(a), Nov. 7, 1988, 102 Stat. 3283.) 

AMENDMENTS 

1988—Par. (10). Pub. L. 100–628 inserted ‘‘and’’ after 

semicolon. 

1979—Par. (3). Pub. L. 96–153 substituted provisions 

defining ‘‘subdivision’’ as the division or proposed divi-

sion of land into lots for the purpose of sale or lease as 

part of a common promotional plan, for provisions de-

fining ‘‘subdivision’’ as the division or proposed divi-

sion of land into fifty or more lots for the purpose of 

sale or lease as part of a common promotional plan and 

presumptions respecting activities as being deemed 

part of such common promotional plan. 

Pars. (4) to (11). Pub. L. 96–153 added par. (4) and re-

designated former pars. (4) to (10) as (5) to (11), respec-

tively. 

1974—Par. (3). Pub. L. 93–383, § 812(a)(1), inserted 

‘‘, located in any State or in a foreign country’’ after 

‘‘any land’’. 

Par. (7). Pub. L. 93–383, § 812(a)(2), inserted ‘‘or be-

tween any foreign country and any State’’ after 

‘‘States’’. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Section 410 of title IV of Pub. L. 96–153 provided that: 

‘‘The amendments made by this title [enacting section 

1719a of this title and amending this section and sec-

tions 1702, 1703, 1708, 1709, 1711, 1715, and 1717 of this 

title] shall become effective on the effective date of 

regulations implementing such amendments, but in no 

case later than six months following the date of enact-

ment of this Act [Dec. 21, 1979], except that section 

1403(b)(7) of the Interstate Land Sales Full Disclosure 

Act [section 1702(b)(7) of this title], contained in the 

amendment made by section 402, shall become effective 

on the date of enactment.’’ 

EFFECTIVE DATE 

Section 1423, formerly § 1422, of title XIV of Pub. L. 

90–448, as renumbered by Pub. L. 96–153, title IV, § 409, 

Dec. 21, 1979, 93 Stat. 1132, provided that: ‘‘This title 

[enacting this chapter] shall take effect upon the expi-

ration of two hundred and seventy days after the date 

of its enactment [Aug. 1, 1968].’’ 
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SHORT TITLE 

Section 1401 of title XIV of Pub. L. 90–448 provided 

that: ‘‘This title [enacting this chapter] may be cited 

as the ‘Interstate Land Sales Full Disclosure Act’.’’ 

§ 1702. Exemptions 

(a) Sale or lease of lots generally 

Unless the method of disposition is adopted for 
the purpose of evasion of this chapter, the provi-
sions of this chapter shall not apply to— 

(1) the sale or lease of lots in a subdivision 
containing less than twenty-five lots; 

(2) the sale or lease of any improved land on 
which there is a residential, commercial, con-
dominium, or industrial building, or the sale 
or lease of land under a contract obligating 
the seller or lessor to erect such a building 
thereon within a period of two years; 

(3) the sale of evidence of indebtedness se-
cured by a mortgage or deed of trust on real 
estate; 

(4) the sale of securities issued by a real es-
tate investment trust; 

(5) the sale or lease of real estate by any 
government or government agency; 

(6) the sale or lease of cemetery lots; 
(7) the sale or lease of lots to any person who 

acquires such lots for the purpose of engaging 
in the business of constructing residential, 
commercial, or industrial buildings or for the 
purpose of resale or lease of such lots to per-
sons engaged in such business; or 

(8) the sale or lease of real estate which is 
zoned by the appropriate governmental au-
thority for industrial or commercial develop-
ment or which is restricted to such use by a 
declaration of covenants, conditions, and re-
strictions which has been recorded in the offi-
cial records of the city or county in which 
such real estate is located, when— 

(A) local authorities have approved access 
from such real estate to a public street or 
highway; 

(B) the purchaser or lessee of such real es-
tate is a duly organized corporation, part-
nership, trust, or business entity engaged in 
commercial or industrial business; 

(C) the purchaser or lessee of such real es-
tate is represented in the transaction of sale 
or lease by a representative of its own selec-
tion; 

(D) the purchaser or lessee of such real es-
tate affirms in writing to the seller or lessor 
that it either (i) is purchasing or leasing 
such real estate substantially for its own 
use, or (ii) has a binding commitment to 
sell, lease, or sublease such real estate to an 
entity which meets the requirements of sub-
paragraph (B), is engaged in commercial or 
industrial business, and is not affiliated with 
the seller, lessor, or agent thereof; and 

(E) a policy of title insurance or a title 
opinion is issued in connection with the 
transaction showing that title to the real es-
tate purchased or leased is vested in the sell-
er or lessor, subject only to such exceptions 
as may be approved in writing by such pur-
chaser or the lessee prior to recordation of 
the instrument of conveyance or execution 
of the lease, but (i) nothing herein shall be 

construed as requiring the recordation of a 
lease, and (ii) any purchaser or lessee may 
waive, in writing in a separate document, 
the requirement of this subparagraph that a 
policy of title insurance or title opinion be 
issued in connection with the transaction. 

(b) Sale or lease of lots subject to other statutory 
registration and disclosure requirements 

Unless the method of disposition is adopted for 
the purpose of evasion of this chapter, the provi-
sions requiring registration and disclosure (as 
specified in section 1703(a)(1) of this title and 
sections 1704 through 1707 of this title) shall not 
apply to— 

(1) the sale or lease of lots in a subdivision 
containing fewer than one hundred lots which 
are not exempt under subsection (a) of this 
section; 

(2) the sale or lease of lots in a subdivision 
if, within the twelve-month period commenc-
ing on the date of the first sale or lease of a 
lot in such subdivision after the effective date 
of this subsection, or on such other date with-
in that twelve-month period as the Secretary 
may prescribe, not more than twelve lots are 
sold or leased, and the sale or lease of the first 
twelve lots in such subdivision in any subse-
quent twelve-month period, if not more than 
twelve lots have been sold or leased in any 
preceding twelve-month period after the effec-
tive date of this subsection; 

(3) the sale or lease of lots in a subdivision 
if each noncontiguous part of such subdivision 
contains not more than twenty lots, and if the 
purchaser or lessee (or spouse thereof) has 
made a personal, on-the-lot inspection of the 
lot purchased or leased, prior to signing of the 
contract or agreement to purchase or lease; 

(4) the sale or lease of lots in a subdivision 
in which each of the lots is at least twenty 
acres (inclusive of easements for ingress and 
egress or public utilities); 

(5) the sale or lease of a lot which is located 
within a municipality or county where a unit 
of local government specifies minimum stand-
ards for the development of subdivision lots 
taking place within its boundaries, when— 

(A)(i) the subdivision meets all local codes 
and standards, and (ii) each lot is either 
zoned for single family residences or, in the 
absence of a zoning ordinance, is limited ex-
clusively to single family residences; 

(B)(i) the lot is situated on a paved street 
or highway which has been built to stand-
ards applicable to streets and highways 
maintained by the unit of local government 
in which the subdivision is located and is ac-
ceptable to such unit, or, where such street 
or highway is not complete, a bond or other 
surety acceptable to the municipality or 
county in the full amount of the cost of 
completing such street or highway has been 
posted to assure completion to such stand-
ards, and (ii) the unit of local government or 
a homeowners association has accepted or is 
obligated to accept the responsibility of 
maintaining such street or highway, except 
that, in any case in which a homeowners as-
sociation has accepted or is obligated to ac-
cept such responsibility, a good faith writ-
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ten estimate of the cost of carrying out such 
responsibility over the first ten years of 
ownership or lease is provided to the pur-
chaser or lessee prior to the signing of the 
contract or agreement to purchase or lease; 

(C) at the time of closing, potable water, 
sanitary sewage disposal, and electricity 
have been extended to the lot or the unit of 
local government is obligated to install such 
facilities within one hundred and eighty 
days, and, for subdivisions which do not have 
a central water or sewage disposal system, 
rather than installation of water or sewer fa-
cilities, there must be assurances that an 
adequate potable water supply is available 
year-round and that the lot is approved for 
the installation of a septic tank; 

(D) the contract of sale requires delivery 
of a warranty deed (or, where such deed is 
not commonly used in the jurisdiction where 
the lot is located, a deed or grant which war-
rants that the grantor has not conveyed the 
lot to another person and that the lot is free 
from encumbrances made by the grantor or 
any other person claiming by, through, or 
under him) to the purchaser within one hun-
dred and eighty days after the signing of the 
sales contract; 

(E) at the time of closing, a title insurance 
binder or a title opinion reflecting the condi-
tion of the title shall be in existence and is-
sued or presented to the purchaser or lessee 
showing that, subject only to such excep-
tions as may be approved in writing by the 
purchaser or lessee at the time of closing, 
marketable title to the lot is vested in the 
seller or lessor; 

(F) the purchaser or lessee (or spouse 
thereof) has made a personal, on-the-lot in-
spection of the lot purchased or leased, prior 
to signing of the contract or agreement to 
purchase or lease; and 

(G) there are no offers, by direct mail or 
telephone solicitation, of gifts, trips, din-
ners, or other such promotional techniques 
to induce prospective purchasers or lessees 
to visit the subdivision or to purchase or 
lease a lot; 

(6) the sale or lease of a lot, if a mobile home 
is to be erected or placed thereon as a resi-
dence, where the lot is sold as a homesite by 
one party and the home by another, under con-
tracts that obligate such sellers to perform, 
contingent upon the other seller carrying out 
its obligations so that a completed mobile 
home will be erected or placed on the com-
pleted homesite within a period of two years, 
and provide for all funds received by the sell-
ers to be deposited in escrow accounts (con-
trolled by parties independent of the sellers) 
until the transactions are completed, and fur-
ther provide that such funds shall be released 
to the buyer on demand without prejudice if 
the land with the mobile home erected or 
placed thereon is not conveyed within such 
two-year period. Such homesite must conform 
to all local codes and standards for mobile 
home subdivisions, if any, must provide pota-
ble water, sanitary sewage disposal, elec-
tricity, access by roads, the purchaser must 
receive marketable title to the lot, and where 

common facilities are to be provided, they 
must be completed or fully funded; 

(7)(A) the sale or lease of real estate by a de-
veloper who is engaged in a sales operation 
which is intrastate in nature. For purposes of 
this exemption, a lot may be sold only if— 

(i) the lot is free and clear of all liens, en-
cumbrances, and adverse claims; 

(ii) the purchaser or lessee (or spouse 
thereof) has made a personal on-the-lot in-
spection of the lot to be purchased or leased; 

(iii) each purchase or lease agreement con-
tains— 

(I) a clear and specific statement de-
scribing a good faith estimate of the year 
of completion of, and the party responsible 
for, providing and maintaining the roads, 
water facilities, sewer facilities and any 
existing or promised amenities; and 

(II) a nonwaivable provision specifying 
that the contract or agreement may be re-
voked at the option of the purchaser or 
lessee until midnight of the seventh day 
following the signing of such contract or 
agreement or until such later time as may 
be required pursuant to applicable State 
laws; and 

(iv) the purchaser or lessee has, prior to 
the time the contract or lease is entered 
into, acknowledged in writing the receipt of 
a written statement by the developer con-
taining good faith estimates of the cost of 
providing electric, water, sewer, gas, and 
telephone service to such lot. 

(B) As used in subparagraph (A)(i) of this 
paragraph, the terms ‘‘liens’’, ‘‘encum-
brances’’, and ‘‘adverse claims’’ do not include 
United States land patents and similar Fed-
eral grants or reservations, property reserva-
tions which land developers commonly convey 
or dedicate to local bodies or public utilities 
for the purpose of bringing public services to 
the land being developed, taxes and assess-
ments imposed by a State, by any other public 
body having authority to assess and tax prop-
erty, or by a property owners’ association, 
which, under applicable State or local law, 
constitute liens on the property before they 
are due and payable or beneficial property re-
strictions which would be enforceable by other 
lot owners or lessees in the subdivision, if— 

(i) the developer, prior to the time the con-
tract of sale or lease is entered into, has fur-
nished each purchaser or lessee with a state-
ment setting forth in descriptive and concise 
terms all such liens, reservations, taxes, as-
sessments and restrictions which are appli-
cable to the lot to be purchased or leased; 
and 

(ii) receipt of such statement has been ac-
knowledged in writing by the purchaser or 
lessee. 

(C) For the purpose of this paragraph, a sales 
operation is ‘‘intrastate in nature’’ if the de-
veloper is subject to the laws of the State in 
which the land is located, and each lot in the 
subdivision, other than those which are ex-
empt under subsection (a), (b)(6), or (b)(8) of 
this section, is sold or leased to residents of 
the State in which the land is located; or 
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(8) the sale or lease of a lot in a subdivision 
containing fewer than three hundred lots if— 

(A) the principal residence of the pur-
chaser or lessee is within the same standard 
metropolitan statistical area, as defined by 
the Office of Management and Budget, as the 
lot purchased or leased; 

(B) the lot is free and clear of liens (such 
as mortgages, deeds of trust, tax liens, me-
chanics liens, or judgments) at the time of 
the signing of the contract or agreement and 
until a deed is delivered to the purchaser or 
the lease expires. As used in this subpara-
graph, the term ‘‘liens’’ does not include (i) 
United States land patents and similar Fed-
eral grants or reservations, (ii) property res-
ervations which land developers commonly 
convey or dedicate to local bodies or public 
utilities for the purpose of bringing public 
services to the land being developed, (iii) 
taxes and assessments imposed by a State, 
by any other public body having authority 
to assess and tax property, or by a property 
owners’ association, which, under applicable 
State or local law, constitute liens on the 
property before they are due and payable or 
beneficial property restrictions which would 
be enforceable by other lot owners or lessees 
in the subdivision, or (iv) other interests de-
scribed in regulations prescribed by the Sec-
retary; 

(C) the purchaser or lessee (or spouse 
thereof) has made a personal on-the-lot in-
spection of the lot to be purchased or leased; 

(D) each purchase or lease agreement con-
tains (i) a clear and specific statement de-
scribing a good faith estimate of the year of 
completion of and the party responsible for 
providing and maintaining the roads, water 
facilities, sewer facilities and any existing 
or promised amenities; and (ii) a 
nonwaivable provision specifying that the 
contract or agreement may be revoked at 
the option of the purchaser or lessee until 
midnight of the seventh day following the 
signing of such contract or agreement or 
until such later time as may be required 
pursuant to applicable State laws; 

(E) the purchaser or lessee has, prior to 
the time the contract or lease is entered 
into, acknowledged in writing receipt of a 
written statement by the developer setting 
forth (i) in descriptive and concise terms all 
liens, reservations, taxes, assessments, bene-
ficial property restrictions which would be 
enforceable by other lot owners or lessees in 
the subdivision, and adverse claims which 
are applicable to the lot to be purchased or 
leased, and (ii) good faith estimates of the 
cost of providing electric, water, sewer, gas, 
and telephone service to such lot; 

(F) the developer executes and supplies to 
the purchaser a written instrument des-
ignating a person within the State of resi-
dence of the purchaser as his agent for serv-
ice of process and acknowledging that the 
developer submits to the legal jurisdiction of 
the State in which the purchaser or lessee 
resides; and 

(G) the developer executes a written affir-
mation to the effect that he has complied 

with the provisions of this paragraph, such 
affirmation to be given on a form provided 
by the Secretary, which shall include the 
following: the name and address of the devel-
oper; the name and address of the purchaser 
or lessee; a legal description of the lot; an 
affirmation that the provisions of this para-
graph have been complied with; a statement 
that the developer submits to the jurisdic-
tion of this title with regard to the sale or 
lease; and the signature of the developer. 

(c) Rules and regulations 

The Secretary may from time to time, pursu-
ant to rules and regulations issued by him, ex-
empt from any of the provisions of this chapter 
any subdivision or any lots in a subdivision, if 
he finds that the enforcement of this chapter 
with respect to such subdivision or lots is not 
necessary in the public interest and for the pro-
tection of purchasers by reason or the small 
amount involved or the limited character of the 
public offering. 

(Pub. L. 90–448, title XIV, § 1403, Aug. 1, 1968, 82 
Stat. 590; Pub. L. 91–152, title IV, § 411, Dec. 24, 
1969, 83 Stat. 398; Pub. L. 93–383, title VIII, 
§ 812(b), Aug. 22, 1974, 88 Stat. 736; Pub. L. 95–557, 
title IX, § 907, Oct. 31, 1978, 92 Stat. 2127; Pub. L. 
96–153, title IV, § 402, Dec. 21, 1979, 93 Stat. 1123.) 

REFERENCES IN TEXT 

The effective date of this subsection, referred to in 

subsec. (b)(2), probably means the effective date of title 

IV of Pub. L. 96–153, section 402 of which amended sub-

sec. (b) of this section generally. For the effective date 

of title IV, see section 410 of Pub. L. 96–153, set out as 

an Effective Date of 1979 Amendment note under sec-

tion 1701 of this title. 

AMENDMENTS 

1979—Subsec. (a). Pub. L. 96–153 revised existing pro-

visions formerly set out as pars. (1) to (11) into pars. (1) 

to (8) and, as so revised, substituted provisions relating 

to sale or lease of lots in a subdivision containing less 

than twenty-five lots, etc., for provisions relating to 

sale or lease of real estate not pursuant to a common 

promotional plan to offer or sell fifty or more lots in a 

subdivision, etc. 
Subsec. (b). Pub. L. 96–153 revised existing provisions 

formerly set out as pars. (1) to (7) into pars. (1) to (8) 

and, as so revised, substituted provisions setting forth 

criteria respecting sale or lease of lots subject to other 

statutory registration and disclosure requirements, for 

provisions setting forth criteria respecting sale or lease 

of lots in municipality or county with minimum stand-

ards. 
1978—Subsec. (a)(3). Pub. L. 95–557, § 907(a)(1), inserted 

‘‘condominium’’ after ‘‘commercial’’. 
Subsec. (a)(10). Pub. L. 95–557, § 907(a)(2), inserted 

‘‘United States land patents or Federal grants and res-

ervations similar to United States land patents, nor 

to’’ after ‘‘do not refer to’’. 
Subsec. (a)(11). Pub. L. 95–557, § 907(a)(3), inserted ‘‘or 

which is restricted to such use by a declaration of cov-

enants, conditions, and restrictions which has been re-

corded in the official records of the city or county in 

which such real estate is located’’ before ‘‘when’’. 
Subsecs. (b), (c). Pub. L. 95–557, § 907(b)(1), (2), added 

subsec. (b) and redesignated former subsec. (b) as (c). 
1974—Subsec. (a)(11). Pub. L. 93–383 added par. (11). 
1969—Subsec. (a)(10). Pub. L. 91–152 substituted provi-

sions requiring a personal on-the-lot inspection of the 

real estate for provisions requiring a personal inspec-

tion of the lot and restricted definition of terms 

‘‘liens’’, ‘‘encumbrances’’, and ‘‘adverse claims’’ so as 

not to include taxes and assessments imposed by a 
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State, a public body having authority to assess and tax 

property, or a property owners’ association, which, 

under the applicable law, constitute liens before they 

are due and payable, and so as not to include beneficial 

property restrictions enforceable by other lot owners or 

lessees in the subdivision under the specified condi-

tions. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–153 effective on effective 

date of regulations implementing such amendment, but 

in no case later than six months following Dec. 21, 1979, 

except that subsec. (b)(7) shall be effective on Dec. 21, 

1979, see section 410 of Pub. L. 96–153, set out as a note 

under section 1701 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1703, 1708 of this 

title. 

§ 1703. Requirements respecting sale or lease of 
lots 

(a) Prohibited activities 

It shall be unlawful for any developer or 
agent, directly or indirectly, to make use of any 
means or instruments of transportation or com-
munication in interstate commerce, or of the 
mails— 

(1) with respect to the sale or lease of any 
lot not exempt under section 1702 of this 
title— 

(A) to sell or lease any lot unless a state-
ment of record with respect to such lot is in 
effect in accordance with section 1706 of this 
title; 

(B) to sell or lease any lot unless a printed 
property report, meeting the requirements 
of section 1707 of this title, has been fur-
nished to the purchaser or lessee in advance 
of the signing of any contract or agreement 
by such purchaser or lessee; 

(C) to sell or lease any lot where any part 
of the statement of record or the property 
report contained an untrue statement of a 
material fact or omitted to state a material 
fact required to be stated therein pursuant 
to sections 1704 through 1707 of this title or 
any regulations thereunder; or 

(D) to display or deliver to prospective 
purchasers or lessees advertising and pro-
motional material which is inconsistent 
with information required to be disclosed in 
the property report; or 

(2) with respect to the sale or lease, or offer 
to sell or lease, any lot not exempt under sec-
tion 1702(a) of this title— 

(A) to employ any device, scheme, or arti-
fice to defraud; 

(B) to obtain money or property by means 
of any untrue statement of a material fact, 
or any omission to state a material fact nec-
essary in order to make the statements 
made (in light of the circumstances in which 
they were made and within the context of 
the overall offer and sale or lease) not mis-
leading, with respect to any information 
pertinent to the lot or subdivision; 

(C) to engage in any transaction, practice, 
or course of business which operates or 
would operate as a fraud or deceit upon a 
purchaser; or 

(D) to represent that roads, sewers, water, 
gas, or electric service, or recreational 

amenities will be provided or completed by 
the developer without stipulating in the con-
tract of sale or lease that such services or 
amenities will be provided or completed. 

(b) Revocation of nonexempt contract or agree-
ment at option of purchaser or lessee; time 
limit 

Any contract or agreement for the sale or 
lease of a lot not exempt under section 1702 of 
this title may be revoked at the option of the 
purchaser or lessee until midnight of the sev-
enth day following the signing of such contract 
or agreement or until such later time as may be 
required pursuant to applicable State laws, and 
such contract or agreement shall clearly provide 
this right. 

(c) Revocation of contract or agreement at op-
tion of purchaser or lessee where required 
property report not supplied 

In the case of any contract or agreement for 
the sale or lease of a lot for which a property re-
port is required by this chapter and the property 
report has not been given to the purchaser or 
lessee in advance of his or her signing such con-
tract or agreement, such contract or agreement 
may be revoked at the option of the purchaser 
or lessee within two years from the date of such 
signing, and such contract or agreement shall 
clearly provide this right. 

(d) Additional authority for revocation of non-
exempt contract or agreement at option of 
purchaser or lessee; time limit; applicability 

Any contract or agreement which is for the 
sale or lease of a lot not exempt under section 
1702 of this title and which does not provide— 

(1) a description of the lot which makes such 
lot clearly identifiable and which is in a form 
acceptable for recording by the appropriate 
public official responsible for maintaining 
land records in the jurisdiction in which the 
lot is located; 

(2) that, in the event of a default or breach 
of the contract or agreement by the purchaser 
or lessee, the seller or lessor (or successor 
thereof) will provide the purchaser or lessee 
with written notice of such default or breach 
and of the opportunity, which shall be given 
such purchaser or lessee, to remedy such de-
fault or breach within twenty days after the 
date of the receipt of such notice; and 

(3) that, if the purchaser or lessee loses 
rights and interest in the lot as a result of a 
default or breach of the contract or agreement 
which occurs after the purchaser or lessee has 
paid 15 per centum of the purchase price of the 
lot, excluding any interest owed under the 
contract or agreement, the seller or lessor (or 
successor thereof) shall refund to such pur-
chaser or lessee any amount which remains 
after subtracting (A) 15 per centum of the pur-
chase price of the lot, excluding any interest 
owed under the contract or agreement, or the 
amount of damages incurred by the seller or 
lessor (or successor thereof) as a result of such 
breach, whichever is greater, from (B) the 
amount paid by the purchaser or lessee with 
respect to the purchase price of the lot, ex-
cluding any interest paid under the contract 
or agreement, 
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may be revoked at the option of the purchaser 
or lessee for two years from the date of the sign-
ing of such contract or agreement. This sub-
section shall not apply to the sale of a lot for 
which, within one hundred and eighty days after 
the signing of the sales contract, the purchaser 
receives a warranty deed (or, where such deed is 
not commonly used in the jurisdiction where the 
lot is located, a deed or grant that warrants at 
least that the grantor has not conveyed the lot 
to another person and that the lot is free from 
encumbrances made by the grantor or any other 
person claiming by, through, or under him or 
her). 

(e) Repayment of purchaser or lessee upon rev-
ocation of all money paid under contract or 
agreement to seller or lessor 

If a contract or agreement is revoked pursuant 
to subsection (b), (c), or (d) of this section, if the 
purchaser or lessee tenders to the seller or les-
sor (or successor thereof) an instrument convey-
ing his or her rights and interests in the lot, and 
if the rights and interests and the lot are in a 
condition which is substantially similar to the 
condition in which they were conveyed or pur-
ported to be conveyed to the purchaser or lessee, 
such purchaser or lessee shall be entitled to all 
money paid by him or her under such contract 
or agreement. 

(Pub. L. 90–448, title XIV, § 1404, Aug. 1, 1968, 82 
Stat. 591; Pub. L. 93–383, title VIII, § 812(c)(1), 
Aug. 22, 1974, 88 Stat. 737; Pub. L. 96–153, title IV, 
§ 403, Dec. 21, 1979, 93 Stat. 1127.) 

AMENDMENTS 

1979—Subsec. (a). Pub. L. 96–153 substituted provi-

sions setting forth criteria in par. (1) with respect to 

the sale or lease of any lot not exempt under section 

1702 of this title, for provisions relating to the sale or 

lease of any lot in any subdivision with accompanying 

required statement of record and printed property re-

port, and in par. (2) with respect to the sale or lease, or 

offer to sell or lease, any lot not exempt under section 

1702(a) of this title, for provisions relating to the sale 

or lease, or offer to sell or lease, any lot in a subdivi-

sion through the use of specified prohibited activities. 

Subsec. (b). Pub. L. 96–153 substituted provisions re-

lating to revocation of contracts or agreements for the 

sale or lease of a lot not exempt under section 1702 of 

this title, for provisions relating to voidability of con-

tracts or agreements for the purchase or lease of lots in 

subdivisions covered by this chapter. 

Subsecs. (c) to (e). Pub. L. 96–153 added subsecs. (c) to 

(e). 

1974—Subsec. (b). Pub. L. 383 substituted ‘‘until mid-

night of the third business day following the con-

summation of the transaction’’ for ‘‘within forty-eight 

hours’’ and struck out provisions relating to exceptions 

of contracts or agreements stipulating to the nonappli-

cability of the revocation authority to certain pur-

chasers. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–153 effective on effective 

date of regulations implementing such amendment, but 

in no case later than six months following Dec. 21, 1979, 

see section 410 of Pub. L. 96–153, set out as a note under 

section 1701 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Section 812(c)(2) of Pub. L. 93–383 provided that: ‘‘The 

amendments made by paragraph (1) [amending this sec-

tion] shall be effective sixty days after the date of the 

enactment of this Act [Aug. 22, 1974].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1702, 1709, 1711 

of this title. 

§ 1704. Registration of subdivisions 

(a) Filing of statement of record 

A subdivision may be registered by filing with 
the Secretary a statement of record, meeting 
the requirements of this chapter and such rules 
and regulations as may be prescribed by the Sec-
retary in furtherance of the provisions of this 
chapter. A statement of record shall be deemed 
effective only as to the lots specified therein. 

(b) Payment of fees; use by Secretary 

At the time of filing a statement of record, or 
any amendment thereto, the developer shall pay 
to the Secretary a fee, not in excess of $1,000, in 
accordance with a schedule to be fixed by the 
regulations of the Secretary, which fees may be 
used by the Secretary to cover all or part of the 
cost of rendering services under this chapter, 
and such expenses as are paid from such fees 
shall be considered nonadministrative. 

(c) Filing deemed to have taken place upon re-
ceipt of statement of record accompanied by 
fee 

The filing with the Secretary of a statement 
of record, or of an amendment thereto, shall be 
deemed to have taken place upon the receipt 
thereof, accompanied by payment of the fee re-
quired by subsection (b) of this section. 

(d) Availability of information to public 

The information contained in or filed with any 
statement of record shall be made available to 
the public under such regulations as the Sec-
retary may prescribe and copies thereof shall be 
furnished to every applicant at such reasonable 
charge as the Secretary may prescribe. 

(Pub. L. 90–448, title XIV, § 1405, Aug. 1, 1968, 82 
Stat. 592.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1702, 1703, 1708 

of this title. 

§ 1705. Information required in statement of 
record 

The statement of record shall contain the in-
formation and be accompanied by the docu-
ments specified hereinafter in this section— 

(1) the name and address of each person hav-
ing an interest in the lots in the subdivision to 
be covered by the statement of record and the 
extent of such interest; 

(2) a legal description of, and a statement of 
the total area included in, the subdivision and 
a statement of the topography thereof, to-
gether with a map showing the division pro-
posed and the dimensions of the lots to be cov-
ered by the statement of record and their rela-
tion to existing streets and roads; 

(3) a statement of the condition of the title 
to the land comprising the subdivision, includ-
ing all encumbrances and deed restrictions 
and covenants applicable thereto; 

(4) a statement of the general terms and con-
ditions, including the range of selling prices or 
rents at which it is proposed to dispose of the 
lots in the subdivision; 
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(5) a statement of the present condition of 
access to the subdivision, the existence of any 
unusual conditions relating to noise or safety 
which affect the subdivision and are known to 
the developer, the availability of sewage dis-
posal facilities and other public utilities (in-
cluding water, electricity, gas, and telephone 
facilities) in the subdivision, the proximity in 
miles of the subdivision to nearby municipali-
ties, and the nature of any improvements to be 
installed by the developer and his estimated 
schedule for completion; 

(6) in the case of any subdivision or portion 
thereof against which there exists a blanket 
encumbrance, a statement of the consequences 
for an individual purchaser of a failure, by the 
person or persons bound, to fulfill obligations 
under the instrument or instruments creating 
such encumbrance and the steps, if any, taken 
to protect the purchaser in such eventuality; 

(7)(A) copy of its articles of incorporation, 
with all amendments thereto, if the developer 
is a corporation; (B) copies of all instruments 
by which the trust is created or declared, if 
the developer is a trust; (C) copies of its arti-
cles of partnership or association and all other 
papers pertaining to its organization, if the 
developer is a partnership, unincorporated as-
sociation, joint stock company, or any other 
form of organization; and (D) if the purported 
holder of legal title is a person other than de-
veloper, copies of the above documents for 
such person; 

(8) copies of the deed or other instrument es-
tablishing title to the subdivision in the devel-
oper or other person and copies of any instru-
ment creating a lien or encumbrance upon the 
title of developer or other person or copies of 
the opinion or opinions of counsel in respect 
to the title to the subdivision in the developer 
or other person or copies of the title insurance 
policy guaranteeing such title; 

(9) copies of all forms of conveyance to be 
used in selling or leasing lots to purchasers; 

(10) copies of instruments creating ease-
ments or other restrictions; 

(11) such certified and uncertified financial 
statements of the developer as the Secretary 
may require; and 

(12) such other information and such other 
documents and certifications as the Secretary 
may require as being reasonably necessary or 
appropriate for the protection of purchasers. 

(Pub. L. 90–448, title XIV, § 1406, Aug. 1, 1968, 82 
Stat. 592; Pub. L. 91–609, title IX, § 909, Dec. 31, 
1970, 84 Stat. 1811.) 

AMENDMENTS 

1970—Par. (5). Pub. L. 91–609 required the statement of 

record to contain a statement of the existence of any 

unusual conditions relating to noise or safety which af-

fect the subdivision and are known to the developer. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1702, 1707, 1708 

of this title. 

§ 1706. Effective date of statements of record and 
amendments thereto 

(a) Thirtieth day after filing or such earlier date 
as determined by Secretary; consolidation of 
subsequent statement with earlier recording 

Except as hereinafter provided, the effective 
date of a statement of record, or any amend-
ment thereto, shall be the thirtieth day after 
the filing thereof or such earlier date as the Sec-
retary may determine, having due regard to the 
public interest and the protection of purchasers. 
If any amendment to any such statement is filed 
prior to the effective date of the statement, the 
statement shall be deemed to have been filed 
when such amendment was filed; except that 
such an amendment filed with the consent of the 
Secretary, or filed pursuant to an order of the 
Secretary, shall be treated as being filed as of 
the date of the filing of the statement of record. 
When a developer records additional lands to be 
offered for disposition, he may consolidate the 
subsequent statement of record with any earlier 
recording offering subdivided land for disposi-
tion under the same promotional plan. At the 
time of consolidation the developer shall include 
in the consolidated statement of record any ma-
terial changes in the information contained in 
the earlier statement. 

(b) Incomplete or inaccurate statements of 
record 

If it appears to the Secretary that a statement 
of record, or any amendment thereto, is on its 
face incomplete or inaccurate in any material 
respect, the Secretary shall so advise the devel-
oper within a reasonable time after the filing of 
the statement or the amendment, but prior to 
the date the statement or amendment would 
otherwise be effective. Such notification shall 
serve to suspend the effective date of the state-
ment or the amendment until thirty days after 
the developer files such additional information 
as the Secretary shall require. Any developer, 
upon receipt of such notice, may request a hear-
ing, and such hearing shall be held within twen-
ty days of receipt of such request by the Sec-
retary. 

(c) Amendment of statement of record 

If, at any time subsequent to the effective 
date of a statement of record, a change shall 
occur affecting any material fact required to be 
contained in the statement, the developer shall 
promptly file an amendment thereto. Upon re-
ceipt of any such amendment, the Secretary 
may, if he determines such action to be nec-
essary or appropriate in the public interest or 
for the protection of purchasers, suspend the 
statement of record until the amendment be-
comes effective. 

(d) Suspension of statement of record containing 
untrue statement or omission to state mate-
rial fact; notice and hearing; termination of 
order of suspension 

If it appears to the Secretary at any time that 
a statement of record, which is in effect, in-
cludes any untrue statement of a material fact 
or omits to state any material fact required to 
be stated therein or necessary to make the 
statements therein not misleading, the Sec-
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retary may, after notice, and after opportunity 
for hearing (at a time fixed by the Secretary) 
within fifteen days after such notice, issue an 
order suspending the statement of record. When 
such statement has been amended in accordance 
with such order, the Secretary shall so declare 
and thereupon the order shall cease to be effec-
tive. 

(e) Examination to determine issuance of order; 
access to records; order suspending state-
ment of record upon failure to cooperate 

The Secretary is hereby empowered to make 
an examination in any case to determine wheth-
er an order should issue under subsection (d) of 
this section. In making such examination, the 
Secretary or anyone designated by him shall 
have access to and may demand the production 
of any books and papers of, and may administer 
oaths and affirmations to and examine, the de-
veloper, any agents or any other person, in re-
spect of any matter relevant to the examina-
tion. If the developer or any agents shall fail to 
cooperate, or shall obstruct or refuse to permit 
the making of an examination, such conduct 
shall be proper ground for the issuance of an 
order suspending the statement of record. 

(f) Service of notices 

Any notice required under this section shall be 
sent to or served on the developer or his author-
ized agent. 

(Pub. L. 90–448, title XIV, § 1407, Aug. 1, 1968, 82 
Stat. 593.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1702, 1703, 1708 

of this title. 

§ 1707. Property report 

(a) Contents of report 

A property report relating to the lots in a sub-
division shall contain such of the information 
contained in the statement of record, and any 
amendments thereto, as the Secretary may 
deem necessary, but need not include the docu-
ments referred to in paragraphs (7) to (11), inclu-
sive, of section 1705 of this title. A property re-
port shall also contain such other information 
as the Secretary may by rules or regulations re-
quire as being necessary or appropriate in the 
public interest or for the protection of pur-
chasers. 

(b) Promotional use 

The property report shall not be used for any 
promotional purposes before the statement of 
record becomes effective and then only if it is 
used in its entirety. No person may advertise or 
represent that the Secretary approves or rec-
ommends the subdivision or the sale or lease of 
lots therein. No portion of the property report 
shall be underscored, italicized, or printed in 
larger or bolder type than the balance of the 
statement unless the Secretary requires or per-
mits it. 

(Pub. L. 90–448, title XIV, § 1408, Aug. 1, 1968, 82 
Stat. 594.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1702, 1703, 1708 

of this title. 

§ 1708. Certification of substantially equivalent 
State law 

(a) Criteria; request by State 

(1) A State shall be certified if the Secretary 
determines— 

(A) that, when taken as a whole, the laws 
and regulations of the State applicable to the 
sale or lease of lots not exempt under section 
1702 of this title require the seller or lessor of 
such lots to disclose information which is at 
least substantially equivalent to the informa-
tion required to be disclosed by section 1707 of 
this title; and 

(B) that the State’s administration of such 
laws and regulations provides, to the maxi-
mum extent practicable, that such informa-
tion is accurate. 

(2) In the case of any State which is not cer-
tified under paragraph (1), such State shall be 
certified if the Secretary determines— 

(A) that, when taken as a whole, the laws 
and regulations of the State applicable to the 
sale or lease of lots not exempt under section 
1702 of this title provide sufficient protection 
for purchasers and lessees with respect to the 
matters for which information is required to 
be disclosed by section 1707 of this title but 
which is not required to be disclosed by such 
State’s laws and regulations; and 

(B) that the State’s administration of such 
laws and regulations provides, to the maxi-
mum extent practicable, that (i) information 
required to be disclosed by such laws and regu-
lations is accurate, and (ii) sufficient protec-
tion for purchasers and lessees is made avail-
able with respect to the matters for which in-
formation is not required to be disclosed. 

(3) Any State requesting certification must 
agree to accept a property report covering land 
located in another certified State but offered for 
sale or lease in the State requesting certifi-
cation if the property report has been approved 
by the other certified State. Such property re-
port shall be the only property report required 
by the State with respect to the sale or lease of 
such land. 

(b) Filing of State disclosure materials and relat-
ed documentation for purposes of Federal 
statement of record and property report re-
quirements; acceptance by Secretary 

After the Secretary has certified a State under 
subsection (a) of this section, the Secretary 
shall accept for filing under sections 1704 
through 1707 of this title (and declare effective 
as the Federal statement of record and property 
report which shall be used in all States in which 
the lots are offered for sale or lease) disclosure 
materials found acceptable, and any related doc-
umentation required, by State authorities in 
connection with the sale or lease of lots located 
within the State. The Secretary may accept for 
such filing, and declare effective as the Federal 
statement of record and property report, such 
materials and documentation found acceptable 
by the State in connection with the sale or lease 
of lots located outside that State. Nothing in 
this subsection shall preclude the Secretary 
from exercising the authority conferred by sub-
sections (d) and (e) of section 1706 of this title. 



Page 1211 TITLE 15—COMMERCE AND TRADE § 1710 

(c) Notice to State upon failure to meet require-
ments and remedial action necessary for cer-
tification 

If a State fails to meet the standards for cer-
tification pursuant to subsection (a) of this sec-
tion, the Secretary shall notify the State in 
writing of the changes in State law, regulation, 
or administration that are needed in order to 
obtain certification. 

(d) Periodic review of certified States’ laws, reg-
ulations, and administration; withdrawal of 
certification 

The Secretary shall periodically review the 
laws and regulations, and the administration 
thereof, of States certified under subsection (a) 
of this section, and may withdraw such certifi-
cation upon a determination that such laws, reg-
ulations, and the administration thereof, taken 
as a whole, no longer meet the requirements of 
subsection (a) of this section. 

(e) State and local governmental authorities af-
fected; cooperation with State authorities 

Nothing in this chapter may be construed to 
prevent or limit the authority of any State or 
local government to enact and enforce with re-
gard to the sale of land any law, ordinance, or 
code not in conflict with this chapter. In admin-
istering this chapter, the Secretary shall co-
operate with State authorities charged with the 
responsibility of regulating the sale or lease of 
lots which are subject to this chapter. 

(Pub. L. 90–448, title XIV, § 1409, Aug. 1, 1968, 82 
Stat. 594; Pub. L. 96–153, title IV, § 404, Dec. 21, 
1979, 93 Stat. 1129.) 

AMENDMENTS 

1979—Subsec. (a). Pub. L. 96–153 substituted provi-

sions setting forth criteria for determinations respect-

ing certifications of substantially equivalent State law 

for purposes of disclosure requirements of this chapter, 

for provisions relating to cooperation with State au-

thorities in administering this chapter. 

Subsec. (b). Pub. L. 96–153 substituted provisions re-

lating to filing requirements for State disclosure mate-

rials and related documentation for purposes of Federal 

statement of record and property report requirements, 

for provisions relating to the jurisdiction of the par-

ticular State real estate commission or similar body. 

Subsecs. (c) to (e). Pub. L. 96–153 added subsecs. (c) to 

(e). 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–153 effective on effective 

date of regulations implementing such amendment, but 

in no case later than six months following Dec. 21, 1979, 

see section 410 of Pub. L. 96–153, set out as a note under 

section 1701 of this title. 

§ 1709. Civil liabilities 

(a) Violations; relief recoverable 

A purchaser or lessee may bring an action at 
law or in equity against a developer or agent if 
the sale or lease was made in violation of sec-
tion 1703(a) of this title. In a suit authorized by 
this subsection, the court may order damages, 
specific performance, or such other relief as the 
court deems fair, just, and equitable. In deter-
mining such relief the court may take into ac-
count, but not be limited to, the following fac-
tors: the contract price of the lot or leasehold; 

the amount the purchaser or lessee actually 
paid; the cost of any improvements to the lot; 
the fair market value of the lot or leasehold at 
the time relief is determined; and the fair mar-
ket value of the lot or leasehold at the time 
such lot was purchased or leased. 

(b) Enforcement of rights by purchaser or lessee 

A purchaser or lessee may bring an action at 
law or in equity against the seller or lessor (or 
successor thereof) to enforce any right under 
subsection (b), (c), (d), or (e) of section 1703 of 
this title. 

(c) Amounts recoverable 

The amount recoverable in a suit authorized 
by this section may include, in addition to mat-
ters specified in subsections (a) and (b) of this 
section, interest, court costs, and reasonable 
amounts for attorneys’ fees, independent ap-
praisers’ fees, and travel to and from the lot. 

(d) Contributions 

Every person who becomes liable to make any 
payment under this section may recover con-
tribution as in cases of contract from any person 
who, if sued separately, would have been liable 
to make the same payment. 

(Pub. L. 90–448, title XIV, § 1410, Aug. 1, 1968, 82 
Stat. 595; Pub. L. 96–153, title IV, § 405, Dec. 21, 
1979, 93 Stat. 1130.) 

AMENDMENTS 

1979—Subsec. (a). Pub. L. 96–153 substituted provi-

sions relating to violations of section 1703(a) of this 

title and scope of relief authorized in suits brought 

against such violations, for provisions relating to suits 

for untrue statements or omissions to state material 

fact in statement of record. 

Subsec. (b). Pub. L. 96–153 substituted provisions re-

lating to enforcement of rights by the purchaser or les-

see against the seller or lessor, for provisions relating 

to suits by the purchaser against the developer or 

agent. 

Subsec. (c). Pub. L. 96–153 substituted provisions au-

thorizing interest, court costs, etc., to be recoverable 

in suits under this section, for provisions relating to 

enumeration of damages recoverable in suits under this 

section. 

Subsec. (d). Pub. L. 96–153 reenacted provisions with-

out change. 

Subsec. (e). Pub. L. 96–153 struck out subsec. (e) which 

set forth limitation on amount recoverable under this 

section. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–153 effective on effective 

date of regulations implementing such amendment, but 

in no case later than six months following Dec. 21, 1979, 

see section 410 of Pub. L. 96–153, set out as a note under 

section 1701 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1711 of this title. 

§ 1710. Court review of orders 

(a) Petition; jurisdiction; findings of Secretary; 
additional evidence; finality 

Any person, aggrieved by an order or deter-
mination of the Secretary issued after a hear-
ing, may obtain a review of such order or deter-
mination in the court of appeals of the United 
States, within any circuit wherein such person 
resides or has his principal place of business, or 
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in the United States Court of Appeals for the 
District of Columbia, by filing in such court, 
within sixty days after the entry of such order 
or determination, a written petition praying 
that the order or determination of the Secretary 
be modified or be set aside in whole or in part. 
A copy of such petition shall be forthwith trans-
mitted by the clerk of the court to the Sec-
retary, and thereupon the Secretary shall file in 
the court the record upon which the order or de-
termination complained of was entered, as pro-
vided in section 2112 of title 28. No objection to 
an order or determination of the Secretary shall 
be considered by the court unless such objection 
shall have been urged before the Secretary. The 
finding of the Secretary as to the facts, if sup-
ported by substantial evidence, shall be conclu-
sive. If either party shall apply to the court for 
leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such 
additional evidence is material and that there 
were reasonable grounds for failure to adduce 
such evidence in the hearing before the Sec-
retary, the court may order such additional evi-
dence to be taken before the Secretary and to be 
adduced upon a hearing in such manner and 
upon such terms and conditions as to the court 
may seem proper. The Secretary may modify his 
findings as to the facts by reason of the addi-
tional evidence so taken, and shall file such 
modified or new findings, which, if supported by 
substantial evidence, shall be conclusive, and 
his recommendation, if any, for the modification 
or setting aside of the original order. Upon the 
filing of such petition, the jurisdiction of the 
court shall be exclusive and its judgment and 
decree, affirming, modifying, or setting aside, in 
whole or in part, any order of the Secretary, 
shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or 
certification as provided in section 1254 of title 
28. 

(b) Stay of Secretary’s order 

The commencement of proceedings under sub-
section (a) of this section shall not, unless spe-
cifically ordered by the court, operate as a stay 
of the Secretary’s order. 

(Pub. L. 90–448, title XIV, § 1411, Aug. 1, 1968, 82 
Stat. 595.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1717a of this 

title. 

§ 1711. Limitation of actions 

(a) Section 1703(a) violations 

No action shall be maintained under section 
1709 of this title with respect to— 

(1) a violation of subsection (a)(1) or (a)(2)(D) 
of section 1703 of this title more than three 
years after the date of signing of the contract 
of sale or lease; or 

(2) a violation of subsection (a)(2)(A), 
(a)(2)(B), or (a)(2)(C) of section 1703 of this title 
more than three years after discovery of the 
violation or after discovery should have been 
made by the exercise of reasonable diligence. 

(b) Section 1703(b) to (e) violations 

No action shall be maintained under section 
1709 of this title to enforce a right created under 

subsection (b), (c), (d), or (e) of section 1703 of 
this title unless brought within three years after 
the signing of the contract or lease, notwith-
standing delivery of a deed to a purchaser. 

(Pub. L. 90–448, title XIV, § 1412, Aug. 1, 1968, 82 
Stat. 596; Pub. L. 96–153, title IV, § 406, Dec. 21, 
1979, 93 Stat. 1131.) 

AMENDMENTS 

1979—Pub. L. 96–153 designated existing provisions as 

subsec. (a), substituted provisions setting forth limita-

tions relating to any action maintained under section 

1709 of this title, for provisions setting forth limita-

tions relating to any action maintained to enforce any 

liability created under section 1709(a) or (b)(2) of this 

title, and added subsec. (b). 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–153 effective on effective 

date of regulations implementing such amendment, but 

in no case later than six months following Dec. 21, 1979, 

see section 410 of Pub. L. 96–153, set out as a note under 

section 1701 of this title. 

§ 1712. Contrary stipulations void 

Any condition, stipulation, or provision bind-
ing any person acquiring any lot in a subdivision 
to waive compliance with any provision of this 
chapter or of the rules and regulations of the 
Secretary shall be void. 

(Pub. L. 90–448, title XIV, § 1413, Aug. 1, 1968, 82 
Stat. 596.) 

§ 1713. Additional remedies 

The rights and remedies provided by this chap-
ter shall be in addition to any and all other 
rights and remedies that may exist at law or in 
equity. 

(Pub. L. 90–448, title XIV, § 1414, Aug. 1, 1968, 82 
Stat. 596.) 

§ 1714. Investigations, injunctions, and prosecu-
tion of offenses 

(a) Permanent or temporary injunction or re-
straining order; jurisdiction 

Whenever it shall appear to the Secretary that 
any person is engaged or about to engage in any 
acts or practices which constitute or will con-
stitute a violation of the provisions of this chap-
ter, or of any rule or regulation prescribed pur-
suant thereto, he may, in his discretion, bring 
an action in any district court of the United 
States, or the United States District Court for 
the District of Columbia to enjoin such acts or 
practices, and, upon a proper showing, a perma-
nent or temporary injunction or restraining 
order shall be granted without bond. The Sec-
retary may transmit such evidence as may be 
available concerning such acts or practices to 
the Attorney General who may, in his discre-
tion, institute the appropriate criminal proceed-
ings under this chapter. 

(b) Investigations; publication of information 
concerning violations 

The Secretary may, in his discretion, make 
such investigations as he deems necessary to de-
termine whether any person has violated or is 
about to violate any provision of this chapter or 
any rule or regulation prescribed pursuant 
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thereto, and may require or permit any person 
to file with him a statement in writing, under 
oath or otherwise as the Secretary shall deter-
mine, as to all the facts and circumstances con-
cerning the matter to be investigated. The Sec-
retary is authorized, in his discretion, to publish 
information concerning any such violations, and 
to investigate any facts, conditions, practices, 
or matters which he may deem necessary or 
proper to aid in the enforcement of the provi-
sions of this chapter, in the prescribing of rules 
and regulations thereunder, or in securing infor-
mation to serve as a basis for recommending 
further legislation concerning the matters to 
which this chapter relates. 

(c) Oaths and affirmations; subpena power 

For the purpose of any such investigation, or 
any other proceeding under this chapter; the 
Secretary, or any officer designated by him, is 
empowered to administer oaths and affirma-
tions, subpena witnesses, compel their attend-
ance, take evidence, and require the production 
of any books, papers, correspondence, memoran-
dums, or other records which the Secretary 
deems relevant or material to the inquiry. Such 
attendance of witnesses and the production of 
any such records may be required from any 
place in the United States or any State at any 
designated place of hearing. 

(d) Contempt; court order requiring attendance 
and testimony of witnesses; jurisdiction 

In case of contumacy by, or refusal to obey a 
subpena issued to, any person, the Secretary 
may invoke the aid of any court of the United 
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where 
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memorandums, and other records 
and documents. And such court may issue an 
order requiring such person to appear before the 
Secretary or any officer designated by the Sec-
retary, there to produce records, if so ordered, or 
to give testimony touching the matter under in-
vestigation or in question; and any failure to 
obey such order of the court may be punished by 
such court as a contempt thereof. All process in 
any such case may be served in the judicial dis-
trict whereof such person is an inhabitant or 
wherever he may be found. 

(Pub. L. 90–448, title XIV, § 1415, Aug. 1, 1968, 82 
Stat. 596; Pub. L. 91–452, title II, § 220, Oct. 15, 
1970, 84 Stat. 929.) 

AMENDMENTS 

1970—Subsec. (e). Pub. L. 91–452 struck out subsec. (e) 

which related to the immunity from prosecution of any 

individual compelled to testify or produce evidence, 

documentary or otherwise, after claiming his privilege 

against self-incrimination. 

EFFECTIVE DATE OF 1970 AMENDMENT 

For effective date of amendment by Pub. L. 91–452, 

and for amendment not to affect any immunity to 

which any individual is entitled under this section by 

reason of any testimony given before sixtieth day fol-

lowing Oct. 15, 1970, see section 260 of Pub. L. 91–452, set 

out as an Effective Date; Savings Provision note under 

section 6001 of Title 18, Crimes and Criminal Procedure. 

§ 1715. Administration 

(a) Delegation of functions, duties, and powers; 
scope of delegations; appointment, etc., of 
delegates; right of appeal 

The authority and responsibility for admin-
istering this chapter shall be in the Secretary of 
Housing and Urban Development who may dele-
gate any of his functions, duties, and powers to 
employees of the Department of Housing and 
Urban Development or to boards of such employ-
ees, including functions, duties, and powers with 
respect to investigating, hearing, determining, 
ordering, or otherwise acting as to any work, 
business, or matter under this chapter. The per-
sons to whom such delegations are made with 
respect to hearing functions, duties, and powers 
shall be appointed and shall serve in the Depart-
ment in compliance with sections 3105, 3344, 5372, 
and 7521 of title 5. The Secretary shall by rule 
prescribe such rights of appeal from the deci-
sions of his administrative law judges to other 
administrative law judges or to other officers in 
the Department, to boards of officers or to him-
self, as shall be appropriate and in accordance 
with law. 

(b) Hearings 

All hearings shall be public and appropriate 
records thereof shall be kept, and any order is-
sued after such hearing shall be based on the 
record made in such hearing which shall be con-
ducted in accordance with the provisions of sub-
chapter II of chapter 5, and chapter 7, of title 5. 

(c) Procedures applicable 

The Secretary shall conduct all actions with 
respect to rulemaking or adjudication under 
this chapter in accordance with the provisions 
of chapter 5 of title 5. Notice shall be given of 
any adverse action or final disposition and such 
notice and the entry of any order shall be ac-
companied by a written statement of supporting 
facts and legal authority. 

(Pub. L. 90–448, title XIV, § 1416, Aug. 1, 1968, 82 
Stat. 597; Pub. L. 95–251, § 2(a)(5), Mar. 27, 1978, 92 
Stat. 183; Pub. L. 95–454, title VIII, § 801(a)(3)(J), 
Oct. 13, 1978, 92 Stat. 1222; Pub. L. 96–153, title 
IV, § 407, Dec. 21, 1979, 93 Stat. 1131; Pub. L. 
98–479, title II, § 202(d), Oct. 17, 1984, 98 Stat. 
2228.) 

AMENDMENTS 

1984—Subsec. (b). Pub. L. 98–479 substituted ‘‘sub-

chapter II of chapter 5, and chapter 7, of title 5’’ for 

‘‘the Administrative Procedure Act’’. 

1979—Subsec. (c). Pub. L. 96–153 added subsec. (c). 

1978—Subsec. (a). Pub. L. 95–454 substituted ‘‘5372’’ for 

‘‘5362’’. 

Pub. L. 95–251 substituted ‘‘administrative law 

judges’’ for ‘‘hearing examiners’’ wherever appearing. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–153 effective on effective 

date of regulations implementing such amendment, but 

in no case later than six months following Dec. 21, 1979, 

see section 410 of Pub. L. 96–153, set out as a note under 

section 1701 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–454 effective on first day of 

first applicable pay period beginning on or after 90th 

day after Oct. 13, 1978, see section 801(a)(4) of Pub. L. 
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95–454, set out as a note under section 5361 of Title 5, 

Government Organization and Employees. 

§ 1716. Unlawful representations 

The fact that a statement of record with re-
spect to a subdivision has been filed or is in ef-
fect shall not be deemed a finding by the Sec-
retary that the statement of record is true and 
accurate on its face, or be held to mean the Sec-
retary has in any way passed upon the merits of, 
or given approval to, such subdivision. It shall 
be unlawful to make, or cause to be made, to 
any prospective purchaser any representation 
contrary to the foregoing. 

(Pub. L. 90–448, title XIV, § 1417, Aug. 1, 1968, 82 
Stat. 598.) 

§ 1717. Penalties for violations 

Any person who willfully violates any of the 
provisions of this chapter, or the rules and regu-
lations prescribed pursuant thereto, or any per-
son who willfully, in a statement of record filed 
under, or in a property report issued pursuant 
to, this chapter, makes any untrue statement of 
a material fact or omits to state any material 
fact required to be stated therein, shall upon 
conviction be fined not more than $10,000 or im-
prisoned not more than five years, or both. 

(Pub. L. 90–448, title XIV, § 1418, Aug. 1, 1968, 82 
Stat. 598; Pub. L. 96–153, title IV, § 408, Dec. 21, 
1979, 93 Stat. 1132.) 

AMENDMENTS 

1979—Pub. L. 96–153 substituted ‘‘$10,000’’ for ‘‘$5,000’’. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–153 effective on effective 

date of regulations implementing such amendment, but 

in no case later than six months following Dec. 21, 1979, 

see section 410 of Pub. L. 96–153, set out as a note under 

section 1701 of this title. 

§ 1717a. Civil money penalties 

(a) In general 

(1) Authority 

Whenever any person knowingly and materi-
ally violates any of the provisions of this 
chapter or any rule, regulation, or order issued 
under this chapter, the Secretary may impose 
a civil money penalty on such person in ac-
cordance with the provisions of this section. 
The penalty shall be in addition to any other 
available civil remedy or any available crimi-
nal penalty, and may be imposed whether or 
not the Secretary imposes other administra-
tive sanctions. 

(2) Amount of penalty 

The amount of the penalty, as determined by 
the Secretary, may not exceed $1,000 for each 
violation, except that the maximum penalty 
for all violations by a particular person during 
any 1-year period shall not exceed $1,000,000. 
Each violation of this chapter, or any rule, 
regulation, or order issued under this chapter, 
shall constitute a separate violation with re-
spect to each sale or lease or offer to sell or 
lease. In the case of a continuing violation, as 
determined by the Secretary, each day shall 
constitute a separate violation. 

(b) Agency procedures 

(1) Establishment 

The Secretary shall establish standards and 
procedures governing the imposition of civil 
money penalties under subsection (a) of this 
section. The standards and procedures— 

(A) shall provide for the imposition of a 
penalty only after a person has been given 
an opportunity for a hearing on the record; 
and 

(B) may provide for review by the Sec-
retary of any determination or order, or in-
terlocutory ruling, arising from a hearing. 

(2) Final orders 

If no hearing is requested within 15 days of 
receipt of the notice of opportunity for hear-
ing, the imposition of the penalty shall con-
stitute a final and unappealable determina-
tion. If the Secretary reviews the determina-
tion or order, the Secretary may affirm, mod-
ify, or reverse that determination or order. If 
the Secretary does not review the determina-
tion or order within 90 days of the issuance of 
the determination or order, the determination 
or order shall be final. 

(3) Factors in determining amount of penalty 

In determining the amount of a penalty 
under subsection (a) of this section, consider-
ation shall be given to such factors as the 
gravity of the offense, any history of prior of-
fenses (including offenses occurring before De-
cember 15, 1989), ability to pay the penalty, in-
jury to the public, benefits received, deter-
rence of future violations, and such other fac-
tors as the Secretary may determine in regu-
lations to be appropriate. 

(4) Reviewability of imposition of penalty 

The Secretary’s determination or order im-
posing a penalty under subsection (a) of this 
section shall not be subject to review, except 
as provided in subsection (c) of this section. 

(c) Judicial review of agency determination 

(1) In general 

After exhausting all administrative rem-
edies established by the Secretary under sub-
section (b)(1) of this section, a person ag-
grieved by a final order of the Secretary as-
sessing a penalty under this section may seek 
judicial review pursuant to section 1710 of this 
title. 

(2) Order to pay penalty 

Notwithstanding any other provision of law, 
in any such review, the court shall have the 
power to order payment of the penalty im-
posed by the Secretary. 

(d) Action to collect penalty 

If any person fails to comply with the deter-
mination or order of the Secretary imposing a 
civil money penalty under subsection (a) of this 
section, after the determination or order is no 
longer subject to review as provided by sub-
sections (b) and (c) of this section, the Secretary 
may request the Attorney General of the United 
States to bring an action in any appropriate 
United States district court to obtain a mone-
tary judgment against the person and such other 
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relief as may be available. The monetary judg-
ment may, in the discretion of the court, in-
clude any attorneys fees and other expenses in-
curred by the United States in connection with 
the action. In an action under this subsection, 
the validity and appropriateness of the Sec-
retary’s determination or order imposing the 
penalty shall not be subject to review. 

(e) Settlement by Secretary 

The Secretary may compromise, modify, or 
remit any civil money penalty which may be, or 
has been, imposed under this section. 

(f) ‘‘Knowingly’’ defined 

The term ‘‘knowingly’’ means having actual 
knowledge of or acting with deliberate igno-
rance of or reckless disregard for the prohibi-
tions under this section. 

(g) Regulations 

The Secretary shall issue such regulations as 
the Secretary deems appropriate to implement 
this section. 

(h) Use of penalties for administration 

Civil money penalties collected under this sec-
tion shall be paid to the Secretary and, upon ap-
proval in an appropriation Act, may be used by 
the Secretary to cover all or part of the cost of 
rendering services under this chapter. 

(Pub. L. 90–448, title XIV, § 1418a, as added Pub. 
L. 101–235, title I, § 111(a), Dec. 15, 1989, 103 Stat. 
2014.) 

EFFECTIVE DATE 

Section 111(b) of Pub. L. 101–235 provided that: ‘‘The 

amendment made by subsection (a) [enacting this sec-

tion] shall apply only with respect to— 

‘‘(1) violations referred to in the amendment that 

occur on or after the effective date of this section 

[Dec. 15, 1989]; and 

‘‘(2) in the case of a continuing violation (as deter-

mined by the Secretary of Housing and Urban Devel-

opment), any portion of violation referred to in the 

amendment that occurs on or after such date.’’ 

§ 1718. Rules, regulations, and orders 

The Secretary shall have authority from time 
to time to make, issue, amend, and rescind such 
rules and regulations and such orders as are nec-
essary or appropriate to the exercise of the func-
tions and powers conferred upon him elsewhere 
in this chapter. For the purpose of his rules and 
regulations, the Secretary may classify persons 
and matters within his jurisdiction and pre-
scribe different requirements for different class-
es of persons or matters. 

(Pub. L. 90–448, title XIV, § 1419, Aug. 1, 1968, 82 
Stat. 598.) 

§ 1719. Jurisdiction of offenses and suits 

The district courts of the United States, the 
United States courts of any territory, and the 
United States District Court for the District of 
Columbia shall have jurisdiction of offenses and 
violations under this chapter and under the 
rules and regulations prescribed by the Sec-
retary pursuant thereto, and concurrent with 
State courts, of all suits in equity and actions at 
law brought to enforce any liability or duty cre-
ated by this chapter. Any such suit or action 

may be brought to enforce any liability or duty 
created by this chapter. Any such suit or action 
may be brought in the district wherein the de-
fendant is found or is an inhabitant or transacts 
business, or in the district where the offer or 
sale took place, if the defendant participated 
therein, and process in such cases may be served 
in any other district of which the defendant is 
an inhabitant or wherever the defendant may be 
found. Judgments and decrees so rendered shall 
be subject to review as provided in sections 1254 
and 1291 of title 28. No case arising under this 
chapter and brought in any State court of com-
petent jurisdiction shall be removed to any 
court of the United States, except where the 
United States or any officer or employee of the 
United States in his official capacity is a party. 
No costs shall be assessed for or against the Sec-
retary in any proceeding under this chapter 
brought by or against him in the Supreme Court 
or such other courts. 

(Pub. L. 90–448, title XIV, § 1420, Aug. 1, 1968, 82 
Stat. 598; Pub. L. 100–628, title X, § 1089(b), Nov. 
7, 1988, 102 Stat. 3283.) 

AMENDMENTS 

1988—Pub. L. 100–628 struck out ‘‘(a)’’ after section 

designation. 

§ 1719a. Repealed. Pub. L. 104–66, title I, § 1071(c), 
Dec. 21, 1995, 109 Stat. 720 

Section, Pub. L. 90–448, title XIV, § 1421, as added Pub. 

L. 96–153, title IV, § 409, Dec. 21, 1979, 93 Stat. 1132, di-

rected Secretary to submit to Congress biennial reports 

on administration of this chapter and its impact upon 

land development industry and purchasers and lessees 

of undeveloped land. 

§ 1720. Authorization of appropriations 

There are authorized to be appropriated such 
sums as may be necessary to carry out this 
chapter. 

(Pub. L. 90–448, title XIV, § 1422, formerly § 1421, 
Aug. 1, 1968, 82 Stat. 599; renumbered § 1422, Pub. 
L. 96–153, title IV, § 409, Dec. 21, 1979, 93 Stat. 
1132.) 

CHAPTER 43—NEWSPAPER PRESERVATION 

Sec. 

1801. Congressional declaration of policy. 

1802. Definitions. 

1803. Antitrust exemptions. 

(a) Joint operating arrangements entered 

into prior to July 24, 1970. 

(b) Written consent for future joint oper-

ating arrangements. 

(c) Predatory practices not exempt. 

1804. Reinstatement of joint operating arrange-

ments previously adjudged unlawful under 

antitrust laws. 

§ 1801. Congressional declaration of policy 

In the public interest of maintaining a news-
paper press editorially and reportorially inde-
pendent and competitive in all parts of the 
United States, it is hereby declared to be the 
public policy of the United States to preserve 
the publication of newspapers in any city, com-
munity, or metropolitan area where a joint op-
erating arrangement has been heretofore en-
tered into because of economic distress or is 
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hereafter effected in accordance with the provi-
sions of this chapter. 

(Pub. L. 91–353, § 2, July 24, 1970, 84 Stat. 466.) 

SHORT TITLE 

Section 1 of Pub. L. 91–353 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Newspaper 

Preservation Act’.’’ 

SEPARABILITY 

Section 6 of Pub. L. 91–353 provided that: ‘‘If any pro-

vision of this Act [enacting this chapter] is declared 

unconstitutional, or the applicability thereof to any 

person or circumstance is held invalid, the validity of 

the remainder of this Act, and the applicability of such 

provision to any other person or circumstance, shall 

not be affected thereby.’’ 

§ 1802. Definitions 

As used in this chapter— 
(1) The term ‘‘antitrust law’’ means the Fed-

eral Trade Commission Act [15 U.S.C. 41 et 
seq.] and each statute defined by section 4 
thereof [15 U.S.C. 44] as ‘‘Antitrust Acts’’ and 
all amendments to such Act and such statutes 
and any other Acts in pari materia. 

(2) The term ‘‘joint newspaper operating ar-
rangement’’ means any contract, agreement, 
joint venture (whether or not incorporated), or 
other arrangement entered into by two or 
more newspaper owners for the publication of 
two or more newspaper publications, pursuant 
to which joint or common production facilities 
are established or operated and joint or uni-
fied action is taken or agreed to be taken with 
respect to any one or more of the following: 
printing; time, method, and field of publica-
tion; allocation of production facilities; dis-
tribution; advertising solicitation; circulation 
solicitation; business department; establish-
ment of advertising rates; establishment of 
circulation rates and revenue distribution: 
Provided, That there is no merger, combina-
tion, or amalgamation of editorial or reporto-
rial staffs, and that editorial policies be inde-
pendently determined. 

(3) The term ‘‘newspaper owner’’ means any 
person who owns or controls directly, or indi-
rectly through separate or subsidiary corpora-
tions, one or more newspaper publications. 

(4) The term ‘‘newspaper publication’’ means 
a publication produced on newsprint paper 
which is published in one or more issues week-
ly (including as one publication any daily 
newspaper and any Sunday newspaper pub-
lished by the same owner in the same city, 
community, or metropolitan area), and in 
which a substantial portion of the content is 
devoted to the dissemination of news and edi-
torial opinion. 

(5) The term ‘‘failing newspaper’’ means a 
newspaper publication which, regardless of its 
ownership or affiliations, is in probable danger 
of financial failure. 

(6) The term ‘‘person’’ means any individual, 
and any partnership, corporation, association, 
or other legal entity existing under or author-
ized by the law of the United States, any State 
or possession of the United States, the District 
of Columbia, the Commonwealth of Puerto 
Rico, or any foreign country. 

(Pub. L. 91–353, § 3, July 24, 1970, 84 Stat. 466.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

par. (1), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

§ 1803. Antitrust exemptions 

(a) Joint operating arrangements entered into 
prior to July 24, 1970 

It shall not be unlawful under any antitrust 
law for any person to perform, enforce, renew, or 
amend any joint newspaper operating arrange-
ment entered into prior to July 24, 1970, if at the 
time at which such arrangement was first en-
tered into, regardless of ownership or affili-
ations, not more than one of the newspaper pub-
lications involved in the performance of such ar-
rangement was likely to remain or become a fi-
nancially sound publication: Provided, That the 
terms of a renewal or amendment to a joint op-
erating arrangement must be filed with the De-
partment of Justice and that the amendment 
does not add a newspaper publication or news-
paper publications to such arrangement. 

(b) Written consent for future joint operating ar-
rangements 

It shall be unlawful for any person to enter 
into, perform, or enforce a joint operating ar-
rangement, not already in effect, except with 
the prior written consent of the Attorney Gen-
eral of the United States. Prior to granting such 
approval, the Attorney General shall determine 
that not more than one of the newspaper publi-
cations involved in the arrangement is a publi-
cation other than a failing newspaper, and that 
approval of such arrangement would effectuate 
the policy and purpose of this chapter. 

(c) Predatory practices not exempt 

Nothing contained in the chapter shall be con-
strued to exempt from any antitrust law any 
predatory pricing, any predatory practice, or 
any other conduct in the otherwise lawful oper-
ations of a joint newspaper operating arrange-
ment which would be unlawful under any anti-
trust law if engaged in by a single entity. Except 
as provided in this chapter, no joint newspaper 
operating arrangement or any party thereto 
shall be exempt from any antitrust law. 

(Pub. L. 91–353, § 4, July 24, 1970, 84 Stat. 467.) 

REFERENCES IN TEXT 

Any antitrust law, referred to in subsecs. (a) and (c), 

are the antitrust laws defined in section 1802 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1804 of this title. 

§ 1804. Reinstatement of joint operating arrange-
ments previously adjudged unlawful under 
antitrust laws 

(a) Notwithstanding any final judgment ren-
dered in any action brought by the United 
States under which a joint operating arrange-
ment has been held to be unlawful under any 
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1 So in original. Probably should be ‘‘States’’. 

antitrust law, any party to such final judgment 
may reinstitute said joint newspaper operating 
arrangement to the extent permissible under 
section 1803(a) of this title. 

(b) The provisions of section 1803 of this title 
shall apply to the determination of any civil or 
criminal action pending in any district court of 
the United State 1 on July 24, 1970, in which it is 
alleged that any such joint operating agreement 
is unlawful under any antitrust law. 

(Pub. L. 91–353, § 5, July 24, 1970, 84 Stat. 467.) 

REFERENCES IN TEXT 

Any antitrust law, referred to in subsecs. (a) and (b), 

are the antitrust laws defined in section 1802 of this 

title. 

CHAPTER 44—PROTECTION OF HORSES 

Sec. 

1821. Definitions. 
1822. Congressional statement of findings. 
1823. Horse shows and exhibitions. 

(a) Disqualification of horses. 
(b) Prohibited activities. 
(c) Appointment of inspectors; manner of 

inspections. 
(d) Recordkeeping and reporting require-

ments; availability of records. 
(e) Inspection by Secretary or duly ap-

pointed representative. 
1824. Unlawful acts. 
1825. Violations and penalties. 

(a) Criminal acts and penalties. 
(b) Civil penalties; review and enforce-

ment. 
(c) Disqualification of offenders; orders; 

civil penalties applicable; enforce-

ment procedures. 
(d) Production of witnesses and books, 

papers, and documents; depositions; 

fees; presumptions; jurisdiction. 
(e) Detention of horses; seizure and con-

demnation of equipment. 
1826. Notice of violations to Attorney General. 
1827. Utilization of personnel of Department of Ag-

riculture and officers and employees of con-

senting States; technical and other non-

financial assistance to State. 
(a) Assistance from Department of Agri-

culture and States. 
(b) Assistance to States. 

1828. Rules and regulations. 
1829. Preemption of State laws; concurrent juris-

diction; prohibition on certain State action. 
1830. Omitted. 
1831. Authorization of appropriations. 

§ 1821. Definitions 

As used in this chapter unless the context 
otherwise requires: 

(1) The term ‘‘management’’ means any per-
son who organizes, exercises control over, or 
administers or who is responsible for organiz-
ing, directing, or administering. 

(2) The term ‘‘Secretary’’ means the Sec-
retary of Agriculture. 

(3) The term ‘‘sore’’ when used to describe a 
horse means that— 

(A) an irritating or blistering agent has 
been applied, internally or externally, by a 
person to any limb of a horse, 

(B) any burn, cut, or laceration has been 
inflicted by a person on any limb of a horse, 

(C) any tack, nail, screw, or chemical 
agent has been injected by a person into or 
used by a person on any limb of a horse, or 

(D) any other substance or device has been 
used by a person on any limb of a horse or 
a person has engaged in a practice involving 
a horse, 

and, as a result of such application, infliction, 
injection, use, or practice, such horse suffers, 
or can reasonably be expected to suffer, phys-
ical pain or distress, inflammation, or lame-
ness when walking, trotting, or otherwise 
moving, except that such term does not in-
clude such an application, infliction, injection, 
use, or practice in connection with the thera-
peutic treatment of a horse by or under the su-
pervision of a person licensed to practice vet-
erinary medicine in the State in which such 
treatment was given. 

(4) The term ‘‘State’’ means any of the sev-
eral States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, and the Trust 
Territory of the Pacific Islands. 

(Pub. L. 91–540, § 2, Dec. 9, 1970, 84 Stat. 1404; Pub. 
L. 94–360, § 3, July 13, 1976, 90 Stat. 915.) 

AMENDMENTS 

1976—Pub. L. 94–360 added pars. (1) and (2), redesig-

nated subsec. (a), defining ‘‘sore’’ as meaning that cer-

tain substances or devices had been applied to any limb 

of a horse prior to Dec. 9, 1970, resulting in, or reason-

ably likely to result in, such horse suffering physical 

pain or distress when walking or trotting, as par. (3) 

and, as so redesignated, struck out requirement that 

such substance or device had to have been applied prior 

to Dec. 9, 1970 in order for a horse to be considered 

‘‘sored’’ for purposes of this chapter, and substituted 

par. (4) defining ‘‘State’’ for subsec. (b) defining ‘‘com-

merce’’ as between a point in any State or possession 

of the United States and any point outside thereof, or 

between points within the same State or possession of 

the United States but through any place outside there-

of, or within the District of Columbia, or from any for-

eign country to any point within the United States. 

SHORT TITLE OF 1976 AMENDMENT 

Section 1(a) of Pub. L. 94–360 provided that: ‘‘This Act 

[amending this section and sections 1822 to 1825, 1827, 

1830, and 1831 of this title and enacting provisions set 

out as notes under this section and section 1831 of this 

title] may be cited as the ‘Horse Protection Act 

Amendments of 1976’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 91–540, as amended by Pub. L. 

94–360, § 2, July 13, 1976, 90 Stat. 915, provided: ‘‘That 

this Act [enacting this chapter] may be cited as the 

‘Horse Protection Act of 1970’.’’ 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

§ 1822. Congressional statement of findings 

The Congress finds and declares that— 
(1) the soring of horses is cruel and inhu-

mane; 
(2) horses shown or exhibited which are sore, 

where such soreness improves the performance 
of such horse, compete unfairly with horses 
which are not sore; 
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(3) the movement, showing, exhibition, or 
sale of sore horses in intrastate commerce ad-
versely affects and burdens interstate and for-
eign commerce; 

(4) all horses which are subject to regulation 
under this chapter are either in interstate or 
foreign commerce or substantially affect such 
commerce; and 

(5) regulation under this chapter by the Sec-
retary is appropriate to prevent and eliminate 
burdens upon commerce and to effectively reg-
ulate commerce. 

(Pub. L. 91–540, § 3, Dec. 9, 1970, 84 Stat. 1405; Pub. 
L. 94–360, § 4, July 13, 1976, 90 Stat. 915.) 

AMENDMENTS 

1976—Pub. L. 94–360, among other changes, inserted 

findings stating that all horses subject to regulation 

under this chapter are either in interstate or foreign 

commerce or substantially affect interstate or foreign 

commerce, and that regulation by the Secretary is ap-

propriate to eliminate burdens upon commerce. 

§ 1823. Horse shows and exhibitions 

(a) Disqualification of horses 

The management of any horse show or horse 
exhibition shall disqualify any horse from being 
shown or exhibited (1) which is sore or (2) if the 
management has been notified by a person ap-
pointed in accordance with regulations under 
subsection (c) of this section or by the Secretary 
that the horse is sore. 

(b) Prohibited activities 

The management of any horse sale or auction 
shall prohibit the sale or auction or exhibition 
for the purpose of sale of any horse (1) which is 
sore or (2) if the management has been notified 
by a person appointed in accordance with regu-
lations under subsection (c) of this section or by 
the Secretary that the horse is sore. 

(c) Appointment of inspectors; manner of inspec-
tions 

The Secretary shall prescribe by regulation re-
quirements for the appointment by the manage-
ment of any horse show, horse exhibition, or 
horse sale or auction of persons qualified to de-
tect and diagnose a horse which is sore or to 
otherwise inspect horses for the purposes of en-
forcing this chapter. Such requirements shall 
prohibit the appointment of persons who, after 
notice and opportunity for a hearing, have been 
disqualified by the Secretary to make such de-
tection, diagnosis, or inspection. Appointment 
of a person in accordance with the requirements 
prescribed under this subsection shall not be 
construed as authorizing such person to conduct 
inspections in a manner other than that pre-
scribed for inspections by the Secretary (or the 
Secretary’s representative) under subsection (e) 
of this section. 

(d) Recordkeeping and reporting requirements; 
availability of records 

The management of a horse show, horse exhi-
bition, or horse sale or auction shall establish 
and maintain such records, make such reports, 
and provide such information as the Secretary 
may by regulation reasonably require for the 
purposes of implementing this chapter or to de-
termine compliance with this chapter. Upon re-

quest of an officer or employee duly designated 
by the Secretary, such management shall per-
mit entry at all reasonable times for the inspec-
tion and copying (on or off the premises) of 
records required to be maintained under this 
subsection. 

(e) Inspection by Secretary or duly appointed 
representative 

For purposes of enforcement of this chapter 
(including any regulation promulgated under 
this chapter) the Secretary, or any representa-
tive of the Secretary duly designated by the 
Secretary, may inspect any horse show, horse 
exhibition, or horse sale or auction or any horse 
at any such show, exhibition, sale, or auction. 
Such an inspection may only be made upon pre-
senting appropriate credentials. Each such in-
spection shall be commenced and completed 
with reasonable promptness and shall be con-
ducted within reasonable limits and in a reason-
able manner. An inspection under this sub-
section shall extend to all things (including rec-
ords) bearing on whether the requirements of 
this chapter have been complied with. 

(Pub. L. 91–540, § 4, Dec. 9, 1970, 84 Stat. 1405; Pub. 
L. 94–360, § 5, July 13, 1976, 90 Stat. 916.) 

AMENDMENTS 

1976—Pub. L. 94–360 substituted provisions relating to 

the inspection and disqualification of horses participat-

ing in horse shows and exhibitions, the issuance of reg-

ulations by the Secretary, and the maintenance of 

records by horse show management, for provisions pro-

hibiting as constituting unlawful acts the exhibition of 

sored horses, the transportation in commerce for pur-

poses of exhibition of any horse that had been sored, 

and the conducting of any show or exhibition in which 

sored horses appear. Provisions now covering such un-

lawful acts are set out as section 1824 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1824, 1825 of this 

title. 

§ 1824. Unlawful acts 

The following conduct is prohibited: 
(1) The shipping, transporting, moving, de-

livering, or receiving of any horse which is 
sore with reason to believe that such horse 
while it is sore may be shown, exhibited, en-
tered for the purpose of being shown or exhib-
ited, sold, auctioned, or offered for sale, in any 
horse show, horse exhibition, or horse sale or 
auction; except that this paragraph does not 
apply to the shipping, transporting, moving, 
delivering, or receiving of any horse by a com-
mon or contract carrier or an employee there-
of in the usual course of the carrier’s business 
or employee’s employment unless the carrier 
or employee has reason to believe that such 
horse is sore. 

(2) The (A) showing or exhibiting, in any 
horse show or horse exhibition, of any horse 
which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore, (C) 
selling, auctioning, or offering for sale, in any 
horse sale or auction, any horse which is sore, 
and (D) allowing any activity described in 
clause (A), (B), or (C) respecting a horse which 
is sore by the owner of such horse. 
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(3) The failure by the management of any 
horse show or horse exhibition, which does not 
appoint and retain a person in accordance 
with section 1823(c) of this title, to disqualify 
from being shown or exhibited any horse 
which is sore. 

(4) The failure by the management of any 
horse sale or auction, which does not appoint 
and retain a qualified person in accordance 
with section 1823(c) of this title, to prohibit 
the sale, offering for sale, or auction of any 
horse which is sore. 

(5) The failure by the management of any 
horse show or horse exhibition, which has ap-
pointed and retained a person in accordance 
with section 1823(c) of this title, to disqualify 
from being shown or exhibited any horse (A) 
which is sore, and (B) after having been noti-
fied by such person or the Secretary that the 
horse is sore or after otherwise having knowl-
edge that the horse is sore. 

(6) The failure by the management of any 
horse sale or auction which has appointed and 
retained a person in accordance with section 
1823(c) of this title, to prohibit the sale, offer-
ing for sale, or auction of any horse (A) which 
is sore, and (B) after having been notified by 
such person or the Secretary or after other-
wise having knowledge that the horse is sore. 

(7) The showing or exhibiting at a horse 
show or horse exhibition; the selling or auc-
tioning at a horse sale or auction; the allowing 
to be shown, exhibited, or sold at a horse 
show, horse exhibition, or horse sale or auc-
tion; the entering for the purpose of showing 
or exhibiting in any horse show or horse exhi-
bition; or offering for sale at a horse sale or 
auction, any horse which is wearing or bearing 
any equipment, device, paraphernalia, or sub-
stance which the Secretary by regulation 
under section 1828 of this title prohibits to pre-
vent the soring of horses. 

(8) The failing to establish, maintain, or sub-
mit records, notices, reports, or other infor-
mation required under section 1823 of this 
title. 

(9) The failure or refusal to permit access to 
or copying of records, or the failure or refusal 
to permit entry or inspection, as required by 
section 1823 of this title. 

(10) The removal of any marking required by 
the Secretary to identify a horse as being de-
tained. 

(11) The failure or refusal to provide the Sec-
retary with adequate space or facilities, as the 
Secretary may by regulation under section 
1828 of this title prescribe, in which to conduct 
inspections or any other activity authorized to 
be performed by the Secretary under this 
chapter. 

(Pub. L. 91–540, § 5, Dec. 9, 1970, 84 Stat. 1405; Pub. 
L. 94–360, § 6, July 13, 1976, 90 Stat. 916.) 

AMENDMENTS 

1976—Pub. L. 94–360 substituted provisions prohibiting 

the transportation, receipt, exhibition, sale, or auction 

of a sored horse, and the showing, sale or auction of a 

horse bearing any device or substance prohibited by 

regulation of the Secretary, and making the manage-

ment of a horse show, exhibition, or sale, responsible 

for failure to disqualify such horses from participating, 

and for interfering with the conducting of inspections 

by the Secretary of horses in the show or of the man-

agement records, for provisions authorizing the inspec-

tion of horses, transported in commerce, and requiring 

the management of shows and exhibitions to maintain 

such records as the Secretary prescribes. Provisions 

now covering the maintenance of records and the in-

spection of horses are set out as section 1823 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1825, 1827 of this 

title. 

§ 1825. Violations and penalties 

(a) Criminal acts and penalties 

(1) Except as provided in paragraph (2) of this 
subsection, any person who knowingly violates 
section 1824 of this title shall, upon conviction 
thereof, be fined not more than $3,000, or impris-
oned for not more than one year, or both. 

(2)(A) If any person knowingly violates section 
1824 of this title, after one or more prior convic-
tions of such person for such a violation have 
become final, such person shall, upon conviction 
thereof, be fined not more than $5,000, or impris-
oned for not more than two years, or both. 

(B) Any person who knowingly makes, or 
causes to be made, a false entry or statement in 
any report required under this chapter; who 
knowingly makes, or causes to be made, any 
false entry in any account, record, or memoran-
dum required to be established and maintained 
by any person or in any notification or other in-
formation required to be submitted to the Sec-
retary under section 1823 of this title; who 
knowingly neglects or fails to make or cause to 
be made, full, true, and correct entries in such 
accounts, records, memoranda, notification, or 
other materials; who knowingly removes any 
such documentary evidence out of the jurisdic-
tion of the United States; who knowingly muti-
lates, alters, or by any other means falsifies any 
such documentary evidence; or who knowingly 
refuses to submit any such documentary evi-
dence to the Secretary for inspection and copy-
ing shall be guilty of an offense against the 
United States, and upon conviction thereof shall 
be fined not more than $5,000, or imprisoned for 
not more than three years, or both. 

(C) Any person who forcibly assaults, resists, 
opposes, impedes, intimidates, or interferes with 
any person while engaged in or on account of the 
performance of his official duties under this 
chapter shall be fined not more than $5,000, or 
imprisoned not more than three years, or both. 
Whoever, in the commission of such acts, uses a 
deadly or dangerous weapon shall be fined not 
more than $10,000, or imprisoned not more than 
ten years, or both. Whoever kills any person 
while engaged in or on account of the perform-
ance of his official duties under this chapter 
shall be punishable as provided under sections 
1111 and 1112 of title 18. 

(b) Civil penalties; review and enforcement 

(1) Any person who violates section 1824 of this 
title shall be liable to the United States for a 
civil penalty of not more than $2,000 for each 
violation. No penalty shall be assessed unless 
such person is given notice and opportunity for 
a hearing before the Secretary with respect to 
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such violation. The amount of such civil penalty 
shall be assessed by the Secretary by written 
order. In determining the amount of such pen-
alty, the Secretary shall take into account all 
factors relevant to such determination, includ-
ing the nature, circumstances, extent, and grav-
ity of the prohibited conduct and, with respect 
to the person found to have engaged in such con-
duct, the degree of culpability, any history of 
prior offenses, ability to pay, effect on ability to 
continue to do business, and such other matters 
as justice may require. 

(2) Any person against whom a violation is 
found and a civil penalty assessed under para-
graph (1) of this subsection may obtain review in 
the court of appeals of the United States for the 
circuit in which such person resides or has his 
place of business or in the United States Court 
of Appeals for the District of Columbia Circuit 
by filing a notice of appeal in such court within 
30 days from the date of such order and by si-
multaneously sending a copy of such notice by 
certified mail to the Secretary. The Secretary 
shall promptly file in such court a certified copy 
of the record upon which such violation was 
found and such penalty assessed, as provided in 
section 2112 of title 28. The findings of the Sec-
retary shall be set aside if found to be unsup-
ported by substantial evidence. 

(3) If any person fails to pay an assessment of 
a civil penalty after it has become a final and 
unappealable order, or after the appropriate 
court of appeals has entered final judgment in 
favor of the Secretary, the Secretary shall refer 
the matter to the Attorney General, who shall 
recover the amount assessed in any appropriate 
district court of the United States. In such ac-
tion, the validity and appropriateness of the 
final order imposing the civil penalty shall not 
be subject to review. 

(4) The Secretary may, in his discretion, com-
promise, modify, or remit, with or without con-
ditions, any civil penalty assessed under this 
subsection. 

(c) Disqualification of offenders; orders; civil 
penalties applicable; enforcement procedures 

In addition to any fine, imprisonment, or civil 
penalty authorized under this section, any per-
son who was convicted under subsection (a) of 
this section or who paid a civil penalty assessed 
under subsection (b) of this section or is subject 
to a final order under such subsection assessing 
a civil penalty for any violation of any provision 
of this chapter or any regulation issued under 
this chapter may be disqualified by order of the 
Secretary, after notice and an opportunity for a 
hearing before the Secretary, from showing or 
exhibiting any horse, judging or managing any 
horse show, horse exhibition, or horse sale or 
auction for a period of not less than one year for 
the first violation and not less than five years 
for any subsequent violation. Any person who 
knowingly fails to obey an order of disqualifica-
tion shall be subject to a civil penalty of not 
more than $3,000 for each violation. Any horse 
show, horse exhibition, or horse sale or auction, 
or the management thereof, collectively and 
severally, which knowingly allows any person 
who is under an order of disqualification to show 
or exhibit any horse, to enter for the purpose of 

showing or exhibiting any horse, to take part in 
managing or judging, or otherwise to participate 
in any horse show, horse exhibition, or horse 
sale or auction in violation of an order shall be 
subject to a civil penalty of not more than $3,000 
for each violation. The provisions of subsection 
(b) of this section respecting the assessment, re-
view, collection, and compromise, modification, 
and remission of a civil penalty apply with re-
spect to civil penalties under this subsection. 

(d) Production of witnesses and books, papers, 
and documents; depositions; fees; presump-
tions; jurisdiction 

(1) The Secretary may require by subpena the 
attendance and testimony of witnesses and the 
production of books, papers, and documents re-
lating to any matter under investigation or the 
subject of a proceeding. Witnesses summoned be-
fore the Secretary shall be paid the same fees 
and mileage that are paid witnesses in the 
courts of the United States. 

(2) The attendance of witnesses, and the pro-
duction of books, papers, and documents, may 
be required at any designated place from any 
place in the United States. In case of disobe-
dience to a subpena the Secretary, or any party 
to a proceeding before the Secretary, may in-
voke the aid of any appropriate district court of 
the United States in requiring attendance and 
testimony of witnesses and the production of 
such books, papers, and documents under the 
provisions of this chapter. 

(3) The Secretary may order testimony to be 
taken by deposition under oath in any proceed-
ing or investigation pending before him, at any 
stage of the proceeding or investigation. Deposi-
tions may be taken before any person designated 
by the Secretary who has power to administer 
oaths. The Secretary may also require the pro-
duction of books, papers, and documents at the 
taking of depositions. 

(4) Witnesses whose depositions are taken and 
the persons taking them shall be entitled to the 
same fees as paid for like services in the courts 
of the United States or in other jurisdictions in 
which they may appear. 

(5) In any civil or criminal action to enforce 
this chapter or any regulation under this chap-
ter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitiv-
ity or inflammation in both of its forelimbs or 
both of its hindlimbs. 

(6) The United States district courts, the Dis-
trict Court of Guam, the District Court of the 
Virgin Islands, the highest court of American 
Samoa, and the United States courts of the 
other territories, are vested with jurisdiction 
specifically to enforce, and to prevent and re-
strain violations of this chapter, and shall have 
jurisdiction in all other kinds of cases arising 
under this chapter, except as provided in sub-
section (b) of this section. 

(e) Detention of horses; seizure and condemna-
tion of equipment 

(1) The Secretary may detain (for a period not 
to exceed twenty-four hours) for examination, 
testing, or the taking of evidence, any horse at 
any horse show, horse exhibition, or horse sale 
or auction which is sore or which the Secretary 
has probable cause to believe is sore. The Sec-
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retary may require the temporary marking of 
any horse during the period of its detention for 
the purpose of identifying the horse as detained. 
A horse which is detained subject to this para-
graph shall not be moved by any person from the 
place it is so detained except as authorized by 
the Secretary or until the expiration of the de-
tention period applicable to the horse. 

(2) Any equipment, device, paraphernalia, or 
substance which was used in violation of any 
provision of this chapter or any regulation is-
sued under this chapter or which contributed to 
the soring of any horse at or prior to any horse 
show, horse exhibition, or horse sale or auction, 
shall be liable to be proceeded against, by proc-
ess of libel for the seizure and condemnation of 
such equipment, device, paraphernalia, or sub-
stance, in any United States district court with-
in the jurisdiction of which such equipment, de-
vice, paraphernalia, or substance is found. Such 
proceedings shall conform as nearly as possible 
to proceedings in rem in admiralty. 

(Pub. L. 91–540, § 6, Dec. 9, 1970, 84 Stat. 1406; Pub. 
L. 94–360, § 7, July 13, 1976, 90 Stat. 918.) 

AMENDMENTS 

1976—Subsec. (a). Pub. L. 94–360 substituted provi-

sions increasing the maximum amount of fine that can 

be imposed and the maximum length of imprisonment 

that can be ordered for knowingly performing enumer-

ated activities prohibited under this chapter, for provi-

sions authorizing a maximum civil penalty of $1,000 for 

each unintentional violation of this chapter, requiring 

notice to an alleged violator prior to assessment of any 

penalty and authorizing the institution of civil actions 

by the Attorney General to enforce such penalties. 
Subsec. (b). Pub. L. 94–360 substituted provisions re-

lating to imposition of civil penalties up to $2,000, cri-

teria for imposition of particular amounts, and proce-

dures for review and enforcement of civil penalties, for 

provisions authorizing fines up to $2,000 and/or impris-

onment up to six months for intentional violations of 

provisions of this chapter or any regulation issued 

thereunder. 
Subsecs. (c) to (e). Pub. L. 94–360 added subsecs. (c) to 

(e). 

§ 1826. Notice of violations to Attorney General 

Whenever the Secretary believes that a willful 
violation of this chapter has occurred and that 
prosecution is needed to obtain compliance with 
this chapter, he shall inform the Attorney Gen-
eral and the Attorney General shall take such 
action with respect to such matter as he deems 
appropriate. 

(Pub. L. 91–540, § 7, Dec. 9, 1970, 84 Stat. 1406.) 

§ 1827. Utilization of personnel of Department of 
Agriculture and officers and employees of 
consenting States; technical and other non-
financial assistance to State 

(a) Assistance from Department of Agriculture 
and States 

The Secretary, in carrying out the provisions 
of this chapter, shall utilize, to the maximum 
extent practicable, the existing personnel and 
facilities of the Department of Agriculture. The 
Secretary is further authorized to utilize the of-
ficers and employees of any State, with its con-
sent, and with or without reimbursement, to as-
sist him in carrying out the provisions of this 
chapter. 

(b) Assistance to States 

The Secretary may, upon request, provide 
technical and other nonfinancial assistance (in-
cluding the lending of equipment on such terms 
and conditions as the Secretary determines is 
appropriate) to any State to assist it in admin-
istering and enforcing any law of such State de-
signed to prohibit conduct described in section 
1824 of this title. 

(Pub. L. 91–540, § 8, Dec. 9, 1970, 84 Stat. 1406; Pub. 
L. 94–360, § 8, July 13, 1976, 90 Stat. 920.) 

AMENDMENTS 

1976—Pub. L. 94–360 designated existing provisions as 

subsec. (a) and added subsec. (b). 

§ 1828. Rules and regulations 

The Secretary is authorized to issue such rules 
and regulations as he deems necessary to carry 
out the provisions of this chapter. 

(Pub. L. 91–540, § 9, Dec. 9, 1970, 84 Stat. 1406.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1824 of this title. 

§ 1829. Preemption of State laws; concurrent ju-
risdiction; prohibition on certain State ac-
tion 

No provision of this chapter shall be construed 
as indicating an intent on the part of the Con-
gress to occupy the field in which such provision 
operates to the exclusion of the law of any State 
on the same subject matter, unless there is a di-
rect and positive conflict between such provi-
sion and the law of the State so that the two 
cannot be reconciled or consistently stand to-
gether. Nor shall any provision of this chapter 
be construed to exclude the Federal Government 
from enforcing the provision of this chapter 
within any State, whether or not such State has 
enacted legislation on the same subject, it being 
the intent of the Congress to establish concur-
rent jurisdiction with the States over such sub-
ject matter. In no case shall any such State take 
any action pursuant to this section involving a 
violation of any such law of that State which 
would preclude the United States from enforcing 
the provisions of this chapter against any per-
son. 

(Pub. L. 91–540, § 10, Dec. 9, 1970, 84 Stat. 1406.) 

§ 1830. Omitted 

CODIFICATION 

Section, Pub. L. 91–540, § 11, Dec. 9, 1970, 84 Stat. 1406; 

Pub. L. 94–360, § 9, July 13, 1976, 90 Stat. 920; Pub. L. 

104–66, title I, § 1012(b), Dec. 21, 1995, 109 Stat. 711, which 

required the Secretary of Agriculture to include infor-

mation on matters covered by this chapter, together 

with recommendations for legislative and other action, 

as part of the annual report submitted to Congress 

under section 2155 of title 7, terminated, effective May 

15, 2000, pursuant to section 3003 of Pub. L. 104–66, as 

amended, set out as a note under section 1113 of Title 

31, Money and Finance. See, also, page 44 of House Doc-

ument No. 103–7. 

§ 1831. Authorization of appropriations 

There are authorized to be appropriated to 
carry out this chapter $125,000 for the period be-
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ginning July 1, 1976, and ending September 30, 
1976; and for the fiscal year beginning October 1, 
1976, and for each fiscal year thereafter there are 
authorized to be appropriated such sums, not to 
exceed $500,000, as may be necessary to carry out 
this chapter. 

(Pub. L. 91–540, § 12, Dec. 9, 1970, 84 Stat. 1407; 
Pub. L. 94–360, § 10, July 13, 1976, 90 Stat. 921.) 

AMENDMENTS 

1976—Pub. L. 94–360 substituted provisions authoriz-

ing $125,000 to be appropriated for the period beginning 

July 1, 1976 and ending September 30, 1976, and $500,000 

to be appropriated for the fiscal year beginning October 

1, 1976, and each fiscal year thereafter, to carry out the 

purposes of this chapter, for provisions authorizing not 

more than $100,000 to be appropriated annually to carry 

out the provisions of this chapter. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 10 of Pub. L. 94–360 provided that the amend-

ment made by that section is effective July 1, 1976. 

CHAPTER 45—EMERGENCY LOAN 
GUARANTEES TO BUSINESS ENTERPRISES 

Sec. 

1841. Emergency Loan Guarantee Board; establish-

ment; membership; voting. 

1842. Authority for loan guarantees; terms and 

conditions. 

1843. Limitations and conditions of loan guaran-

tees. 

(a) Necessary findings. 

(b) Term of loans; renewal. 

(c) Interest rates, determination; guaran-

tee fee. 

1844. Security for loan guarantees. 

1845. Requirements applicable to loan guarantees. 

(a) Stock dividends or other payments, 

prohibition; waiver. 

(b) Managerial changes. 

(c) Financial statement; access to docu-

ments. 

(d) Exhaustion of remedies. 

(e) Protective provisions; advances. 

(f) Loan security, priority; collateral. 

1846. Powers and duties. 

(a) Board; inspection of documents; dis-

approval of certain transactions. 

(b) General Accounting Office; audit; re-

port to Board and Congress. 

1847. Maximum obligation. 

1848. Emergency loan guarantee fund. 

(a) Establishment; use; investment. 

(b) Guarantee fee; deposits in fund. 

(c) Payments; issuance of notes or other 

obligations when fund moneys in-

sufficient: forms and denomina-

tions, maturities, terms and condi-

tions, interest rate; public debt 

transaction. 

1849. Federal Reserve banks as fiscal agents. 

1850. Protection of Government’s interest. 

(a) Attorney General, enforcement au-

thority; payments into emergency 

loan guarantee fund. 

(b) Recovery rights; subrogation. 

1851. Reports to Congress; recommendations. 

1852. Termination date. 

§ 1841. Emergency Loan Guarantee Board; estab-
lishment; membership; voting 

There is created an Emergency Loan Guaran-
tee Board (referred to in this chapter as the 
‘‘Board’’) composed of the Secretary of the 
Treasury, as Chairman, the Chairman of the 

Board of Governors of the Federal Reserve Sys-
tem, and the Chairman of the Securities and Ex-
change Commission. Decisions of the Board 
shall be made by majority vote. 

(Pub. L. 92–70, § 2, Aug. 9, 1971, 85 Stat. 178.) 

SHORT TITLE 

Section 1 of Pub. L. 92–70 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Emergency 

Loan Guarantee Act’.’’ 

EMERGENCY STEEL LOAN GUARANTEES AND EMERGENCY 

OIL AND GAS GUARANTEED LOANS 

Pub. L. 106–51, Aug. 17, 1999, 113 Stat. 252, as amended 

by Pub. L. 106–102, title VII, § 734, Nov. 12, 1999, 113 Stat. 

1478; Pub. L. 107–63, title III, § 336(a), Nov. 5, 2001, 115 

Stat. 472, provided that: 

‘‘CHAPTER 1 

‘‘SEC. 101. EMERGENCY STEEL LOAN GUARANTEE PRO-

GRAM. (a) SHORT TITLE.—This chapter may be cited as 

the ‘Emergency Steel Loan Guarantee Act of 1999’. 
‘‘(b) CONGRESSIONAL FINDINGS.—Congress finds that— 

‘‘(1) the United States steel industry has been se-

verely harmed by a record surge of more than 

40,000,000 tons of steel imports into the United States 

in 1998, caused by the world financial crisis; 
‘‘(2) this surge in imports resulted in the loss of 

more than 10,000 steel worker jobs in 1998, and was 

the imminent cause of three bankruptcies by me-

dium-sized steel companies, Acme Steel, Laclede 

Steel, and Geneva Steel; 
‘‘(3) the crisis also forced almost all United States 

steel companies into— 
‘‘(A) reduced volume, lower prices, and financial 

losses; and 
‘‘(B) an inability to obtain credit for continued 

operations and reinvestment in facilities; 
‘‘(4) the crisis also has affected the willingness of 

private banks and investment institutions to make 

loans to the United States steel industry for con-

tinued operation and reinvestment in facilities; 
‘‘(5) these steel bankruptcies, job losses, and finan-

cial losses are also having serious negative effects on 

the tax base of cities, counties, and States, and on 

the essential health, education, and municipal serv-

ices that these government entities provide to their 

citizens; and 
‘‘(6) a strong steel industry is necessary to the ade-

quate defense preparedness of the United States in 

order to have sufficient steel available to build the 

ships, tanks, planes, and armaments necessary for 

the national defense. 
‘‘(c) DEFINITIONS.—For purposes of this section: 

‘‘(1) BOARD.—The term ‘Board’ means the Loan 

Guarantee Board established under subsection (e). 
‘‘(2) PROGRAM.—The term ‘Program’ means the 

Emergency Steel Guarantee Loan Program estab-

lished under subsection (d). 
‘‘(3) QUALIFIED STEEL COMPANY.—The term ‘quali-

fied steel company’ means any company that— 
‘‘(A) is incorporated under the laws of any State; 
‘‘(B) is engaged in the production and manufac-

ture of a product defined by the American Iron and 

Steel Institute as a basic steel mill product, includ-

ing ingots, slab and billets, plates, flat-rolled steel, 

sections and structural products, bars, rail type 

products, pipe and tube, and wire rod; and 
‘‘(C) has experienced layoffs, production losses, or 

financial losses since the beginning of the steel im-

port crisis, in January 1998 or that operates sub-

stantial assets of a company that meets these 

qualifications. 
‘‘(d) ESTABLISHMENT OF EMERGENCY STEEL GUARANTEE 

LOAN PROGRAM.—There is established the Emergency 

Steel Guarantee Loan Program, to be administered by 

the Board, the purpose of which is to provide loan guar-

antees to qualified steel companies in accordance with 

this section. 
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‘‘(e) LOAN GUARANTEE BOARD MEMBERSHIP.—There is 

established a Loan Guarantee Board, which shall be 

composed of— 
‘‘(1) the Secretary of Commerce; 
‘‘(2) the Chairman of the Board of Governors of the 

Federal Reserve System, or a member of the Board of 

Governors of the Federal Reserve System designated 

by the Chairman, who shall serve as Chairman of the 

Board; and 
‘‘(3) the Chairman of the Securities and Exchange 

Commission, or a commissioner of the Securities and 

Exchange Commission designated by the Chairman. 
‘‘(f) LOAN GUARANTEE PROGRAM.— 

‘‘(1) AUTHORITY.—The Program may guarantee 

loans provided to qualified steel companies by private 

banking and investment institutions in accordance 

with the procedures, rules, and regulations estab-

lished by the Board. 
‘‘(2) TOTAL GUARANTEE LIMIT.—The aggregate 

amount of loans guaranteed and outstanding at any 

one time under this section may not exceed 

$1,000,000,000. 
‘‘(3) INDIVIDUAL GUARANTEE LIMIT.—The aggregate 

amount of loans guaranteed under this section with 

respect to a single qualified steel company may not 

exceed $250,000,000. 
‘‘(4) TIMELINES.—The Board shall approve or deny 

each application for a guarantee under this section as 

soon as possible after receipt of such application. 
‘‘(5) ADDITIONAL COSTS.—For the additional cost of 

the loans guaranteed under this subsection, including 

the costs of modifying the loans as defined in section 

502 of the Congressional Budget Act of 1974 (2 U.S.C. 

661a), there is appropriated $140,000,000 to remain 

available until expended. 
‘‘(g) REQUIREMENTS FOR LOAN GUARANTEES.—A loan 

guarantee may be issued under this section upon appli-

cation to the Board by a qualified steel company pursu-

ant to an agreement to provide a loan to that qualified 

steel company by a private bank or investment com-

pany, if the Board determines that— 
‘‘(1) credit is not otherwise available to that com-

pany under reasonable terms or conditions sufficient 

to meet its financing needs, as reflected in the finan-

cial and business plans of that company; 
‘‘(2) the prospective earning power of that company, 

together with the character and value of the security 

pledged, furnish reasonable assurance of repayment 

of the loan to be guaranteed in accordance with its 

terms; 
‘‘(3) the loan to be guaranteed bears interest at a 

rate determined by the Board to be reasonable, tak-

ing into account the current average yield on out-

standing obligations of the United States with re-

maining periods of maturity comparable to the matu-

rity of such loan; 
‘‘(4) the company has agreed to an audit by the 

General Accounting Office prior to the issuance of 

the loan guarantee and annually thereafter while any 

such guaranteed loan is outstanding; and 
‘‘(5) in the case of a purchaser of substantial assets 

of a qualified steel company, the qualified steel com-

pany establishes that it is unable to reorganize itself. 
‘‘(h) TERMS AND CONDITIONS OF LOAN GUARANTEES.— 

‘‘(1) LOAN DURATION.—All loans guaranteed under 

this section shall be payable in full not later than De-

cember 31, 2015, and the terms and conditions of each 

such loan shall provide that the loan may not be 

amended, or any provision thereof waived, without 

the consent of the Board. 
‘‘(2) LOAN SECURITY.—Any commitment to issue a 

loan guarantee under this section shall contain such 

affirmative and negative covenants and other protec-

tive provisions that the Board determines are appro-

priate. The Board shall require security for the loans 

to be guaranteed under this section at the time at 

which the commitment is made. 
‘‘(3) FEES.—A qualified steel company receiving a 

guarantee under this section shall pay a fee to the 

Department of the Treasury to cover costs of the pro-

gram, but in no event shall such fee exceed an 

amount equal to 0.5 percent of the outstanding prin-

cipal balance of the guaranteed loan. 
‘‘(4) GUARANTEE LEVEL.— 

‘‘(A) IN GENERAL.—Except as provided in subpara-

graphs (B) and (C), any loan guarantee provided 

under this section shall not exceed 85 percent of the 

amount of principal of the loan. 

‘‘(B) INCREASED LEVEL ONE.—A loan guarantee 

may be provided under this section in excess of 85 

percent, but not more than 90 percent, of the 

amount of principal of the loan, if— 

‘‘(i) the aggregate amount of loans guaranteed 

at such percentage and outstanding under this 

section at any one time does not exceed 

$100,000,000; and 

‘‘(ii) the aggregate amount of loans guaranteed 

at such percentage under this section with re-

spect to a single qualified steel company does not 

exceed $50,000,000. 

‘‘(C) INCREASED LEVEL TWO.—A loan guarantee 

may be provided under this section in excess of 85 

percent, but not more than 95 percent, of the 

amount of principal of the loan, if— 

‘‘(i) the aggregate amount of loans guaranteed 

at such percentage and outstanding under this 

section at any one time does not exceed 

$100,000,000; and 

‘‘(ii) the aggregate amount of loans guaranteed 

at such percentage under this section with re-

spect to a single qualified steel company does not 

exceed $50,000,000. 

‘‘(i) REPORTS TO CONGRESS.—The Secretary of Com-

merce shall submit to Congress a full report of the ac-

tivities of the Board under this section during each of 

fiscal years 1999 and 2000, and annually thereafter, dur-

ing such period as any loan guaranteed under this sec-

tion is outstanding. 

‘‘(j) SALARIES AND ADMINISTRATIVE EXPENSES.—For 

necessary expenses to administer the Program, 

$5,000,000 is appropriated to the Department of Com-

merce, to remain available until expended, which may 

be transferred to the Office of the Assistant Secretary 

for Trade Development of the International Trade Ad-

ministration. 

‘‘(k) TERMINATION OF GUARANTEE AUTHORITY.—The 

authority of the Board to make commitments to guar-

antee any loan under this section shall terminate on 

December 31, 2003. 

‘‘(l) REGULATORY ACTION.—The Board shall issue such 

final procedures, rules, and regulations as may be nec-

essary to carry out this section not later than 60 days 

after the date of the enactment of this Act [Aug. 17, 

1999]. 

‘‘(m) IRON ORE COMPANIES.— 

‘‘(1) IN GENERAL.—Subject to the requirements of 

this subsection, an iron ore company incorporated 

under the laws of any State shall be treated as a 

qualified steel company for purposes of the Program. 

‘‘(2) TOTAL GUARANTEE LIMIT FOR IRON ORE COM-

PANY.—Of the aggregate amount of loans authorized 

to be guaranteed and outstanding at any one time 

under subsection (f)(2), an amount not to exceed 

$30,000,000 shall be loans with respect to iron ore com-

panies. 

‘‘FEDERAL ADMINISTRATIVE AND TRAVEL EXPENSES 

‘‘(RESCISSIONS) 

‘‘SEC. 102. (a) Of the funds available in the nondefense 

category to the agencies of the Federal Government, 

$145,000,000 are hereby rescinded: Provided, That rescis-

sions pursuant to this subsection shall be taken only 

from administrative and travel accounts: Provided fur-

ther, That rescissions shall be taken on a pro rata basis 

from funds available to every Federal agency, depart-

ment, and office in the executive branch, including the 

Office of the President. 

‘‘(b) Within 30 days after the date of the enactment of 

this Act [Aug. 17, 1999], the Director of the Office of 
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Management and Budget shall submit to the Commit-

tees on Appropriations of the House of Representatives 

and the Senate a listing of the amounts by account of 

the reductions made pursuant to the provisions of sub-

section (a) of this section. 

‘‘CHAPTER 2 

‘‘SEC. 201. PETROLEUM DEVELOPMENT MANAGEMENT. (a) 

SHORT TITLE.—This chapter may be cited as the ‘Emer-

gency Oil and Gas Guaranteed Loan Program Act’. 
‘‘(b) FINDINGS.—Congress finds that— 

‘‘(1) consumption of foreign oil in the United States 

is estimated to equal 56 percent of all oil consumed, 

and that percentage could reach 68 percent by 2010 if 

current prices prevail; 
‘‘(2) the number of oil and gas rigs operating in the 

United States is at its lowest since 1944, when records 

of this tally began; 
‘‘(3) if prices do not increase soon, the United 

States could lose at least half its marginal wells, 

which in aggregate produce as much oil as the United 

States imports from Saudi Arabia; 
‘‘(4) oil and gas prices are unlikely to increase for 

at least several years; 
‘‘(5) declining production, well abandonment, and 

greatly reduced exploration and development are 

shrinking the domestic oil and gas industry; 
‘‘(6) the world’s richest oil producing regions in the 

Middle East are experiencing increasingly greater po-

litical instability; 
‘‘(7) United Nations policy may make Iraq the 

swing oil producing nation, thereby granting Saddam 

Hussein tremendous power; 
‘‘(8) reliance on foreign oil for more than 60 percent 

of our daily oil and gas consumption is a national se-

curity threat; 
‘‘(9) the level of United States oil security is di-

rectly related to the level of domestic production of 

oil, natural gas liquids, and natural gas; and 
‘‘(10) a national security policy should be developed 

that ensures that adequate supplies of oil are avail-

able at all times free of the threat of embargo or 

other foreign hostile acts. 
‘‘(c) DEFINITIONS.—In this section: 

‘‘(1) BOARD.—The term ‘Board’ means the Loan 

Guarantee Board established by subsection (e). 
‘‘(2) PROGRAM.—The term ‘Program’ means the 

Emergency Oil and Gas Guaranteed Loan Program es-

tablished by subsection (d). 
‘‘(3) QUALIFIED OIL AND GAS COMPANY.—The term 

‘qualified oil and gas company’ means a company 

that— 
‘‘(A) is— 

‘‘(i) an independent oil and gas company (within 

the meaning of section 57(a)(2)(B)(i) of the Inter-

nal Revenue Code of 1986 [26 U.S.C. 57(a)(2)(B)(i)]); 

or 
‘‘(ii) a small business concern under section 3 of 

the Small Business Act (15 U.S.C. 632) (or a com-

pany based in Alaska, including an Alaska Native 

Corporation created pursuant to the Alaska Na-

tive Claims Settlement Act (43 U.S.C. 1601 et 

seq.)) that is an oil field service company whose 

main business is providing tools, products, per-

sonnel, and technical solutions on a contractual 

basis to exploration and production operators 

that drill, complete wells, and produce, transport, 

refine, and sell hydrocarbons and their byprod-

ucts as the main commercial business of the con-

cern or company; and 
‘‘(B) has experienced layoffs, production losses, or 

financial losses since the beginning of the oil im-

port crisis, after January 1, 1997. 
‘‘(d) EMERGENCY OIL AND GAS GUARANTEED LOAN PRO-

GRAM.— 
‘‘(1) IN GENERAL.—There is established the Emer-

gency Oil and Gas Guaranteed Loan Program, the 

purpose of which shall be to provide loan guarantees 

to qualified oil and gas companies in accordance with 

this section. 

‘‘(2) LOAN GUARANTEE BOARD.—There is established 

to administer the Program a Loan Guarantee Board, 

to be composed of— 
‘‘(A) the Secretary of Commerce; 
‘‘(B) the Chairman of the Board of Governors of 

the Federal Reserve System, or a member of the 

Board of Governors of the Federal Reserve System 

designated by the Chairman, who shall serve as 

Chairman of the Board; and 
‘‘(C) the Chairman of the Securities and Exchange 

Commission, or a commissioner of the Securities 

and Exchange Commission designated by the Chair-

man. 
‘‘(e) AUTHORITY.— 

‘‘(1) IN GENERAL.—The Program may guarantee 

loans provided to qualified oil and gas companies by 

private banking and investment institutions in ac-

cordance with procedures, rules, and regulations es-

tablished by the Board. 
‘‘(2) TOTAL GUARANTEE LIMIT.—The aggregate 

amount of loans guaranteed and outstanding at any 

one time under this section shall not exceed 

$500,000,000. 
‘‘(3) INDIVIDUAL GUARANTEE LIMIT.—The aggregate 

amount of loans guaranteed under this section with 

respect to a single qualified oil and gas company 

shall not exceed $10,000,000. 
‘‘(4) EXPEDITIOUS ACTION ON APPLICATIONS.—The 

Board shall approve or deny an application for a 

guarantee under this section as soon as practicable 

after receipt of an application. 
‘‘(5) ADDITIONAL COSTS.—For the additional cost of 

the loans guaranteed under this subsection, including 

the costs of modifying the loans as defined in section 

502 of the Congressional Budget Act of 1974 (2 U.S.C. 

661a), there is appropriated $122,500,000 to remain 

available until expended. 
‘‘(f) REQUIREMENTS FOR LOAN GUARANTEES.—The 

Board may issue a loan guarantee on application by a 

qualified oil and gas company under an agreement by a 

private bank or investment company to provide a loan 

to the qualified oil and gas company, if the Board de-

termines that— 
‘‘(1) credit is not otherwise available to the com-

pany under reasonable terms or conditions sufficient 

to meet its financing needs, as reflected in the finan-

cial and business plans of the company; 
‘‘(2) the prospective earning power of the company, 

together with the character and value of the security 

pledged, provide a reasonable assurance of repayment 

of the loan to be guaranteed in accordance with its 

terms; 
‘‘(3) the loan to be guaranteed bears interest at a 

rate determined by the Board to be reasonable, tak-

ing into account the current average yield on out-

standing obligations of the United States with re-

maining periods of maturity comparable to the matu-

rity of the loan; and 
‘‘(4) the company has agreed to an audit by the 

General Accounting Office before issuance of the loan 

guarantee and annually while the guaranteed loan is 

outstanding. 
‘‘(g) TERMS AND CONDITIONS OF LOAN GUARANTEES.— 

‘‘(1) LOAN DURATION.—All loans guaranteed under 

this section shall be repayable in full not later than 

December 31, 2010, and the terms and conditions of 

each such loan shall provide that the loan agreement 

may not be amended, or any provision of the loan 

agreement waived, without the consent of the Board. 
‘‘(2) LOAN SECURITY.—A commitment to issue a loan 

guarantee under this section shall contain such af-

firmative and negative covenants and other protec-

tive provisions as the Board determines are appro-

priate. The Board shall require security for the loans 

to be guaranteed under this section at the time at 

which the commitment is made. 
‘‘(3) FEES.—A qualified oil and gas company receiv-

ing a loan guarantee under this section shall pay a 

fee to the Department of the Treasury to cover costs 

of the program, but in no event shall such fee exceed 
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an amount equal to 0.5 percent of the outstanding 

principal balance of the guaranteed loan. 

‘‘(4) GUARANTEE LEVEL.—No loan guarantee may be 

provided under this section if the guarantee exceeds 

85 percent of the amount of principal of the loan. 

‘‘(h) REPORTS.—During fiscal year 1999 and each fiscal 

year thereafter until each guaranteed loan has been re-

paid in full, the Secretary of Commerce shall submit to 

Congress a report on the activities of the Board. 

‘‘(i) SALARIES AND ADMINISTRATIVE EXPENSES.—For 

necessary expenses to administer the Program, 

$2,500,000 is appropriated to the Department of Com-

merce, to remain available until expended, which may 

be transferred to the Office of the Assistant Secretary 

for Trade Development of the International Trade Ad-

ministration. 

‘‘(j) TERMINATION OF GUARANTEE AUTHORITY.—The au-

thority of the Board to make commitments to guaran-

tee any loan under this section shall terminate on De-

cember 31, 2001. 

‘‘(k) REGULATORY ACTION.—Not later than 60 days 

after the date of the enactment of this Act [Aug. 17, 

1999], the Board shall issue such final procedures, rules, 

and regulations as are necessary to carry out this sec-

tion. 

‘‘FEDERAL ADMINISTRATIVE AND TRAVEL EXPENSES 

‘‘(RESCISSIONS) 

‘‘SEC. 202. (a) Of the funds available in the nondefense 

category to the agencies of the Federal Government, 

$125,000,000 are hereby rescinded: Provided, That rescis-

sions pursuant to this subsection shall be taken only 

from administrative and travel accounts: Provided fur-

ther, That rescissions shall be taken on a pro rata basis 

from funds available to every Federal agency, depart-

ment, and office in the executive branch, including the 

Office of the President. 

‘‘(b) Within 30 days after the date of the enactment of 

this Act [Aug. 17, 1999], the Director of the Office of 

Management and Budget shall submit to the Commit-

tees on Appropriations of the House of Representatives 

and the Senate a listing of the amounts by account of 

the reductions made pursuant to the provisions of sub-

section (a) of this section. 

‘‘CHAPTER 3 

‘‘GENERAL PROVISIONS 

‘‘SEC. 301. No part of any appropriation contained in 

the Act shall remain available for obligation beyond 

the current fiscal year unless expressly so provided 

herein. 

‘‘This Act may be cited as the ‘Emergency Steel Loan 

Guarantee and Emergency Oil and Gas Guaranteed 

Loan Act of 1999’.’’ 

[Pub. L. 107–63, title III, § 336(b), Nov. 5, 2001, 115 Stat. 

472, provided that: ‘‘The amendments made by this sec-

tion [amending section 101 of Pub. L. 106–51, set out 

above] shall apply only with respect to any guarantee 

issued on or after the date of the enactment of this Act 

[Nov. 5, 2001].’’] 

§ 1842. Authority for loan guarantees; terms and 
conditions 

The Board, on such terms and conditions as it 
deems appropriate, may guarantee, or make 
commitments to guarantee, lenders against loss 
of principal or interest on loans that meet the 
requirements of this chapter. 

(Pub. L. 92–70, § 3, Aug. 9, 1971, 85 Stat. 178.) 

§ 1843. Limitations and conditions of loan guar-
antees 

(a) Necessary findings 

A guarantee of a loan may be made under this 
chapter only if— 

(1) the Board finds that (A) the loan is need-
ed to enable the borrower to continue to fur-
nish goods or services and failure to meet this 
need would adversely and seriously affect the 
economy of or employment in the Nation or 
any region thereof, (B) credit is not otherwise 
available to the borrower under reasonable 
terms or conditions, and (C) the prospective 
earning power of the borrower, together with 
the character and value of the security 
pledged, furnish reasonable assurance that it 
will be able to repay the loan within the time 
fixed, and afford reasonable protection to the 
United States; and 

(2) the lender certifies that it would not 
make the loan without such guarantee. 

(b) Term of loans; renewal 

Loans guaranteed under this chapter shall be 
payable in not more than five years, but may be 
renewable for not more than an additional three 
years. 

(c) Interest rates, determination; guarantee fee 

(1) Loans guaranteed under this chapter shall 
bear interest payable to the lending institutions 
at rates determined by the Board taking into ac-
count the reduction in risk afforded by the loan 
guarantee and rates charged by lending institu-
tions on otherwise comparable loans. 

(2) The Board shall prescribe and collect a 
guarantee fee in connection with each loan 
guaranteed under this chapter. Such fee shall re-
flect the Government’s administrative expense 
in making the guarantee and the risk assumed 
by the Government and shall not be less than an 
amount which, when added to the amount of in-
terest payable to the lender of such loan, pro-
duces a total charge appropriate for loan agree-
ments of comparable risk and maturity if sup-
plied by the normal capital markets. 

(Pub. L. 92–70, § 4, Aug. 9, 1971, 85 Stat. 178.) 

§ 1844. Security for loan guarantees 

In negotiating a loan guarantee under this 
chapter, the Board shall make every effort to ar-
range that the payment of the principal of and 
interest on any plan guaranteed shall be secured 
by sufficient property of the enterprise to 
collateralize fully the amount of the loan guar-
antee. 

(Pub. L. 92–70, § 5, Aug. 9, 1971, 85 Stat. 179.) 

§ 1845. Requirements applicable to loan guaran-
tees 

(a) Stock dividends or other payments, prohibi-
tion; waiver 

A guarantee agreement made under this chap-
ter with respect to an enterprise shall require 
that while there is any principal or interest re-
maining unpaid on a guaranteed loan to that en-
terprise the enterprise may not— 

(1) declare a dividend on its common stock; 
or 

(2) make any payment on its other indebted-
ness to a lender whose loan has been guaran-
teed under this chapter. 

The Board may waive either or both of the re-
quirements set forth in this subsection, as speci-
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fied in the guarantee agreement covering a loan 
to any particular enterprise, if it determines 
that such waiver is not inconsistent with the 
reasonable protection of the interests of the 
United States under the guarantee. 

(b) Managerial changes 

If the Board determines that the inability of 
an enterprise to obtain credit without a guaran-
tee under this chapter is the result of a failure 
on the part of management to exercise reason-
able business prudence in the conduct of the af-
fairs of the enterprise, the Board shall require 
before guaranteeing any loan to the enterprise 
that the enterprise make such management 
changes as the Board deems necessary to give 
the enterprise a sound managerial base. 

(c) Financial statement; access to documents 

A guarantee of a loan to any enterprise shall 
not be made under this chapter unless— 

(1) the Board has received an audited finan-
cial statement of the enterprise; and 

(2) the enterprise permits the Board to have 
the same access to its books and other docu-
ments as the Board would have under section 
1846 of this title in the event the loan is guar-
anteed. 

(d) Exhaustion of remedies 

No payment shall be made or become due 
under a guarantee entered into under this chap-
ter unless the lender has exhausted any rem-
edies which it may have under the guarantee 
agreement. 

(e) Protective provisions; advances 

(1) Prior to making any guarantee under this 
chapter, the Board shall satisfy itself that the 
underlying loan agreement on which the guaran-
tee is sought contains all the affirmative and 
negative covenants and other protective provi-
sions which are usual and customary in loan 
agreements of a similar kind, including previous 
loan agreements between the lender and the bor-
rower, and that it cannot be amended, or any 
provisions waived, without the Board’s prior 
consent. 

(2) On each occasion when the borrower seeks 
an advance under the loan agreement, the guar-
antee authorized by this chapter shall be in 
force as to the funds advanced only if— 

(A) the lender gives the Board at least ten 
days’ notice in writing of its intent to provide 
the borrower with funds pursuant to the loan 
agreement; 

(B) the lender certifies to the Board before 
an advance is made that, as of the date of the 
notice provided for in subparagraph (A), the 
borrower is not in default under the loan 
agreement: Provided, That if a default has oc-
curred the lender shall report the facts and 
circumstances relating thereto to the Board 
and the Board may expressly and in writing 
waive such default in any case where it deter-
mines that such waiver is not inconsistent 
with the reasonable protection of the interests 
of the United States under the guarantee; and 

(C) the borrower provides the Board with a 
plan setting forth the expenditures for which 
the advance will be used and the period during 
which the expenditures will be made, and, 

upon the expiration of such periods, reports to 
the Board any instances in which amounts ad-
vanced have not been expended in accordance 
with the plan. 

(f) Loan security, priority; collateral 

(1) A guarantee agreement made under this 
chapter shall contain a requirement that as be-
tween the Board and the lender, the Board shall 
have a priority with respect to, and to the ex-
tent of, the lender’s interest in any collateral 
securing the loan and any earlier outstanding 
loans. The Board shall take all steps necessary 
to assure such priority against any other per-
sons. 

(2) As used in paragraph (1) of this subsection, 
the term ‘‘collateral’’ includes all assets pledged 
under loan agreements and, if appropriate in the 
opinion of the Board, all sums of the borrower 
on deposit with the lender and subject to offset 
under section 68 of the Bankruptcy Act. 

(Pub. L. 92–70, § 6, Aug. 9, 1971, 85 Stat. 179.) 

REFERENCES IN TEXT 

Section 68 of the Bankruptcy Act, referred to in sub-

sec. (f)(2), was classified to section 108 of former Title 

11, Bankruptcy. The Bankruptcy Act was repealed ef-

fective Oct. 1, 1979, by Pub. L. 95–598, §§ 401(a), 402(a), 

Nov. 6, 1978, 92 Stat. 2682, section 101 of which enacted 

revised Title 11. See sections 502(b)(3) and 553 of Title 

11. 

§ 1846. Powers and duties 

(a) Board; inspection of documents; disapproval 
of certain transactions 

The Board is authorized to inspect and copy 
all accounts, books, records, memoranda, cor-
respondence, and other documents of any enter-
prise which has received financial assistance 
under this chapter concerning any matter which 
may bear upon (1) the ability of such enterprise 
to repay the loan within the time fixed therefor; 
(2) the interests of the United States in the 
property of such enterprise; and (3) the assur-
ance that there is reasonable protection to the 
United States. The Board is authorized to dis-
approve any transaction of such enterprise in-
volving the disposition of its assets which may 
affect the repayment of a loan that has been 
guaranteed pursuant to the provisions of this 
chapter. 

(b) General Accounting Office; audit; report to 
Board and Congress 

The General Accounting Office shall make a 
detailed audit of all accounts, books, records, 
and transactions of any borrower with respect to 
which an application for a loan guarantee is 
made under this chapter. The General Account-
ing Office shall report the results of such audit 
to the Board and to the Congress. 

(Pub. L. 92–70, § 7, Aug. 9, 1971, 85 Stat. 180.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1845 of this title. 

§ 1847. Maximum obligation 

The maximum obligation of the Board under 
all outstanding loans guaranteed by it shall not 
exceed at any time $250,000,000. 

(Pub. L. 92–70, § 8, Aug. 9, 1971, 85 Stat. 181.) 
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§ 1848. Emergency loan guarantee fund 

(a) Establishment; use; investment 

There is established in the Treasury an emer-
gency loan guarantee fund to be administered by 
the Board. The fund shall be used for the pay-
ment of the expenses of the Board and for the 
purpose of fulfilling the Board’s obligations 
under this chapter. Moneys in the fund not need-
ed for current operations may be invested in di-
rect obligations of, or obligations that are fully 
guaranteed as to principal and interest by, the 
United States or any agency thereof. 

(b) Guarantee fee; deposits in fund 

The Board shall prescribe and collect a guar-
antee fee in connection with each loan guaran-
teed by it under this chapter. Sums realized 
from such fees shall be deposited in the emer-
gency loan guarantee fund. 

(c) Payments; issuance of notes or other obliga-
tions when fund moneys insufficient: forms 
and denominations, maturities, terms and 
conditions, interest rate; public debt trans-
action 

Payments required to be made as a con-
sequence of any guarantee by the Board shall be 
made from the emergency loan guarantee fund. 
In the event that moneys in the fund are insuffi-
cient to make such payments, in order to dis-
charge its responsibilities, the Board is author-
ized to issue to the Secretary of the Treasury 
notes or other obligations in such forms and de-
nominations, bearing such maturities, and sub-
ject to such terms and conditions as may be pre-
scribed by the Board with the approval of the 
Secretary of the Treasury. Such notes or other 
obligations shall bear interest at a rate deter-
mined by the Secretary of the Treasury, taking 
into consideration the current average market 
yield on outstanding marketable obligations of 
the United States of comparable maturities dur-
ing the month preceding the issuance of the 
notes or other obligations. The Secretary of the 
Treasury is authorized and directed to purchase 
any notes and other obligations issued here-
under and for that purpose he is authorized to 
use as a public debt transaction the proceeds 
from the sale of any securities issued under 
chapter 31 of title 31 and the purposes for which 
securities may be issued under that chapter are 
extended to include any purchase of such notes 
and obligations. 

(Pub. L. 92–70, § 9, Aug. 9, 1971, 85 Stat. 181.) 

CODIFICATION 

In subsec. (c), ‘‘chapter 31 of title 31’’ and ‘‘that chap-

ter’’ substituted for ‘‘the Second Liberty Bond Act, as 

amended,’’ and ‘‘that Act’’, respectively, on authority 

of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 Stat. 1067, the 

first section of which enacted Title 31, Money and Fi-

nance. 

§ 1849. Federal Reserve banks as fiscal agents 

Any Federal Reserve bank which is requested 
to do so shall act as fiscal agent for the Board. 
Each such fiscal agent shall be reimbursed by 
the Board for all expenses and losses incurred by 
it in acting as agent on behalf of the Board. 

(Pub. L. 92–70, § 10, Aug. 9, 1971, 85 Stat. 181.) 

§ 1850. Protection of Government’s interest 

(a) Attorney General, enforcement authority; 
payments into emergency loan guarantee 
fund 

The Attorney General shall take such action 
as may be appropriate to enforce any right ac-
cruing to the United States or any officer or 
agency thereof as a result of the issuance of 
guarantees under this chapter. Any sums recov-
ered pursuant to this section shall be paid into 
the emergency loan guarantee fund. 

(b) Recovery rights; subrogation 

The Board shall be entitled to recover from 
the borrower, or any other person liable there-
for, the amount of any payments made pursuant 
to any guarantee agreement entered into under 
this chapter, and upon making any such pay-
ment, the Board shall be subrogated to all the 
rights of the recipient thereof. 

(Pub. L. 92–70, § 11, Aug. 9, 1971, 85 Stat. 181.) 

§ 1851. Reports to Congress; recommendations 

The Board shall submit to the Congress annu-
ally a full report of its operations under this 
chapter. In addition, the Board shall submit to 
the Congress a special report not later than 
June 30, 1973, which shall include a full report of 
the Board’s operations together with its recom-
mendations with respect to the need to continue 
the guarantee program beyond the termination 
date specified in section 1852 of this title. If the 
Board recommends that the program should be 
continued beyond such termination date, it 
shall state its recommendations with respect to 
the appropriate board, agency, or corporation 
which should administer the program. 

(Pub. L. 92–70, § 12, Aug. 9, 1971, 85 Stat. 182.) 

§ 1852. Termination date 

The authority of the Board to enter into any 
guarantee or to make any commitment to guar-
antee under this chapter terminates on Decem-
ber 31, 1973. Such termination does not affect the 
carrying out of any contract, guarantee, com-
mitment, or other obligation entered into pursu-
ant to this chapter prior to that date, or the 
taking of any action necessary to preserve or 
protect the interests of the United States in any 
amounts advanced or paid out in carrying on op-
erations under this chapter. 

(Pub. L. 92–70, § 13, Aug. 9, 1971, 85 Stat. 182.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1851 of this title. 

CHAPTER 45A—CHRYSLER CORPORATION 
LOAN GUARANTEE 

§§ 1861 to 1875. Omitted 

CODIFICATION 

Sections, Pub. L. 96–185, §§ 1–16, Jan. 7, 1980, 93 Stat. 

1324, were omitted in view of the termination of author-

ity to make commitments to guarantee or issue guar-

antees under this chapter on Dec. 31, 1983, pursuant to 

section 1875 of this title, and the total repayment of 

loans guaranteed under this chapter. 

Section 1861 provided definitions for this chapter. 

Section 1862 related to establishment and composi-

tion of Chrysler Corporation Loan Guarantee Board. 
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Section 1863 related to commitments for loan guaran-

tees. 
Section 1864 related to requirements of loan guaran-

tees. 
Section 1865 related to requirements applicable to 

employees. 
Section 1866 related to employee stock ownership 

plan. 
Section 1867 related to limitations on guarantee au-

thority. 
Section 1868 related to terms and conditions of loan 

guarantees. 
Section 1869 related to inspection, audit, and inves-

tigation. 
Section 1870 related to protection of Government’s in-

terest. 
Section 1871 related to long-term planning study. 
Section 1872 related to ineligibility of guaranteed 

loans for purchase by or sale or issuance to Federal Fi-

nancing Bank or other Federal entity partly or wholly 

owned by United States. 
Section 1873 related to reports to Congress. 
Section 1874 related to authorization of appropria-

tions. 
Section 1875 provided that authority to make com-

mitments to guarantee or to issue guarantees under 

this chapter expires on Dec. 31, 1983. 

CHAPTER 46—MOTOR VEHICLE 
INFORMATION AND COST SAVINGS 

§ 1901. Repealed. Pub. L. 103–272, § 7(b), July 5, 
1994, 108 Stat. 1379 

Section, Pub. L. 92–513, § 2, Oct. 20, 1972, 86 Stat. 947; 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 901; 

Pub. L. 96–425, § 8(a)(2), Oct. 10, 1980, 94 Stat. 1828; Pub. 

L. 98–547, title I, § 101(b), Oct. 25, 1984, 98 Stat. 2767, de-

fined terms for purposes of this chapter, except sub-

chapter V of this chapter. See sections 32101, 32301, and 

32502 of Title 49, Transportation. 

SHORT TITLE 

Pub. L. 92–513, § 1, Oct. 20, 1972, 86 Stat. 947, provided 

that Pub. L. 92–513 (enacting this chapter) could be 

cited as the ‘‘Motor Vehicle Information and Cost Sav-

ings Act’’, prior to repeal by Pub. L. 103–272, § 7(b), July 

5, 1994, 108 Stat. 1379. 

SUBCHAPTER I—BUMPER STANDARDS 

§§ 1911 to 1922. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1911, Pub. L. 92–513, title I, § 101, Oct. 20, 1972, 

86 Stat. 948, stated congressional findings and declara-

tion of purpose of this subchapter. See section 32501 of 

Title 49, Transportation. 
Section 1912, Pub. L. 92–513, title I, § 102, Oct. 20, 1972, 

86 Stat. 949, related to promulgation of bumper stand-

ards. See section 32502 of Title 49. 
Section 1913, Pub. L. 92–513, title I, § 103, Oct. 20, 1972, 

86 Stat. 950, related to judicial review of rules estab-

lishing bumper standards. See section 32503 of Title 49. 
Section 1914, Pub. L. 92–513, title I, § 104, Oct. 20, 1972, 

86 Stat. 950, related to powers of Secretary in carrying 

out this subchapter. See sections 32502, 32505, and 32509 

of Title 49. 
Section 1915, Pub. L. 92–513, title I, § 105, Oct. 20, 1972, 

86 Stat. 952, related to determination of compliance by 

manufacturer with bumper standards. See sections 

32504 and 32505 of Title 49. 
Section 1916, Pub. L. 92–513, title I, § 106, Oct. 20, 1972, 

86 Stat. 952, related to prohibited acts with respect to 

bumper standards and exemptions from compliance 

with such standards. See section 32506 of Title 49. 
Section 1917, Pub. L. 92–513, title I, § 107, Oct. 20, 1972, 

86 Stat. 953, related to enforcement of this subchapter. 

See section 32507 of Title 49. 
Section 1918, Pub. L. 92–513, title I, § 108, Oct. 20, 1972, 

86 Stat. 955, related to civil action against manufac-

turer for failure to comply with bumper standards. See 

section 32508 of Title 49. 
Section 1919, Pub. L. 92–513, title I, § 109, Oct. 20, 1972, 

86 Stat. 955, related to public access to information 

sent or received by the Secretary in connection with 

this subchapter. See section 32505 of Title 49. 
Section 1920, Pub. L. 92–513, title I, § 110, Oct. 20, 1972, 

86 Stat. 955, related to State and local bumper stand-

ards and bumper standards for vehicles owned by Fed-

eral, State, or local governments. See section 32511 of 

Title 49. 
Section 1921, Pub. L. 92–513, title I, § 111, Oct. 20, 1972, 

86 Stat. 955; Pub. L. 94–364, title I, § 101, July 14, 1976, 90 

Stat. 981; Pub. L. 97–331, § 2(b), Oct. 15, 1982, 96 Stat. 

1619, authorized appropriations to carry out this sub-

chapter for fiscal years 1983, 1984, and 1985. 
Section 1922, Pub. L. 92–513, title I, § 112, Oct. 20, 1972, 

86 Stat. 955, directed Secretary to submit annual report 

to President and Congress on progress in carrying out 

this subchapter and specified contents of report. See 

section 32510 of Title 49. 

SUBCHAPTER II—AUTOMOBILE CONSUMER 
INFORMATION STUDY 

§§ 1941 to 1950. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1941, Pub. L. 92–513, title II, § 201, Oct. 20, 1972, 

86 Stat. 956; Pub. L. 94–364, title II, § 201, July 14, 1976, 

90 Stat. 981, related to consumer information study to 

be conducted by Secretary. See section 32302 of Title 49, 

Transportation. 
Section 1942, Pub. L. 92–513, title II, § 202, Oct. 20, 1972, 

86 Stat. 956, related to appointment and compensation 

of personnel by Secretary to carry out this subchapter. 

See section 32306 of Title 49. 
Section 1943, Pub. L. 92–513, title II, § 203, Oct. 20, 1972, 

86 Stat. 957, related to provision of information and de-

tailing of personnel from other Federal departments to 

Secretary to carry out this subchapter. See section 

32305 of Title 49. 
Section 1944, Pub. L. 92–513, title II, § 204, Oct. 20, 1972, 

86 Stat. 957, related to powers of Secretary to carry out 

this subchapter. See section 32307 of Title 49. 
Section 1945, Pub. L. 92–513, title II, § 205, Oct. 20, 1972, 

86 Stat. 958, required insurers of passenger motor vehi-

cles to make reports and provide information to Sec-

retary to carry out this subchapter. See section 32303 of 

Title 49. 
Section 1946, Pub. L. 92–513, title II, § 206, Oct. 20, 1972, 

86 Stat. 959, prohibited persons from failing or refusing 

to furnish information requested under this subchapter 

or to comply with rules prescribed under this sub-

chapter. See section 32308 of Title 49. 
Section 1947, Pub. L. 92–513, title II, § 207, Oct. 20, 1972, 

86 Stat. 959, related to injunctive relief to restrain vio-

lations of section 1946 of this title. See section 32308 of 

Title 49. 
Section 1948, Pub. L. 92–513, title II, § 208, Oct. 20, 1972, 

86 Stat. 959, related to civil penalties for violations of 

section 1946 of this title. See section 32308 of Title 49. 
Section 1949, Pub. L. 92–513, title II, § 209, Oct. 20, 1972, 

86 Stat. 959; Pub. L. 94–364, title II, § 202, July 14, 1976, 

90 Stat. 981; Pub. L. 97–331, § 2(c), Oct. 15, 1982, 96 Stat. 

1619, authorized appropriations to carry out this sub-

chapter for fiscal years 1983, 1984, and 1985. 
Section 1950, Pub. L. 92–513, title II, § 210, as added 

Pub. L. 102–388, title III, § 355, Oct. 6, 1992, 106 Stat. 1556, 

related to labeling requirements for automobiles. See 

sections 32304 and 32309 of Title 49. 

SUBCHAPTER III—DIAGNOSTIC INSPECTION 
DEMONSTRATION PROJECTS 

PART A—STATE PROGRAMS 

§§ 1961 to 1963. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1961, Pub. L. 92–513, title III, § 301, Oct. 20, 

1972, 86 Stat. 959; Pub. L. 93–492, title III, § 301(a)(2), Oct. 
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27, 1974, 88 Stat. 1485, authorized Secretary to establish 

motor vehicle diagnostic inspection demonstration 

projects. 

Section 1962, Pub. L. 92–513, title III, § 302, Oct. 20, 

1972, 86 Stat. 960; Pub. L. 93–492, title III, § 301(a)(2), Oct. 

27, 1974, 88 Stat. 1485, related to eligibility of States for 

grants or other assistance for demonstration projects 

and requirements for such projects. 

Section 1963, Pub. L. 92–513, title III, § 303, Oct. 20, 

1972, 86 Stat. 961; Pub. L. 93–492, title III, § 301(a)(2), Oct. 

27, 1974, 88 Stat. 1485; Pub. L. 94–364, title III, § 301, July 

14, 1976, 90 Stat. 981, related to implementation of 

grants or other assistance to States for demonstration 

projects. 

PART B—SPECIAL DEMONSTRATION PROJECTS 

§ 1963a. Repealed. Pub. L. 103–272, § 7(b), July 5, 
1994, 108 Stat. 1379 

Section, Pub. L. 92–513, title III, § 311, as added Pub. 

L. 93–492, title III, § 301(a)(4) Oct. 27, 1974, 88 Stat. 1485; 

amended Pub. L. 94–364, title III, § 302, July 14, 1976, 90 

Stat. 982, directed Secretary to establish special motor 

vehicle diagnostic inspection demonstration project. 

PART C—AUTHORIZATION OF APPROPRIATIONS 

§ 1964. Repealed. Pub. L. 103–272, § 7(b), July 5, 
1994, 108 Stat. 1379 

Section, Pub. L. 92–513, title III, § 321, formerly § 304, 

Oct. 20, 1972, 86 Stat. 961; renumbered § 321, Pub. L. 

93–492, title III, § 301(a)(3), Oct. 27, 1974, 88 Stat. 1485; 

amended Pub. L. 94–364, title III, § 303, July 14, 1976, 90 

Stat. 982, authorized appropriations to carry out this 

subchapter for fiscal years 1976, 1977, and 1978, and pro-

vided that funds were to remain available until ex-

pended. 

SUBCHAPTER IV—ODOMETER 
REQUIREMENTS 

§§ 1981 to 1991. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 1981, Pub. L. 92–513, title IV, § 401, Oct. 20, 

1972, 86 Stat. 961, stated congressional findings and dec-

laration of purpose of this subchapter. See section 32701 

of Title 49, Transportation. 

Section 1982, Pub. L. 92–513, title IV, § 402, Oct. 20, 

1972, 86 Stat. 961; Pub. L. 94–364, title IV, § 401, July 14, 

1976, 90 Stat. 983; Pub. L. 99–579, § 2(b), Oct. 28, 1986, 100 

Stat. 3310, defined terms for purposes of this sub-

chapter. See section 32702 of Title 49. 

Section 1983, Pub. L. 92–513, title IV, § 403, Oct. 20, 

1972, 86 Stat. 962; Pub. L. 94–364, title IV, § 402, July 14, 

1976, 90 Stat. 983, prohibited devices causing odometer 

to register other than true mileage driven. See section 

32703 of Title 49. 

Section 1984, Pub. L. 92–513, title IV, § 404, Oct. 20, 

1972, 86 Stat. 962; Pub. L. 94–364, title IV, § 403, July 14, 

1976, 90 Stat. 983, prohibited change of mileage indi-

cated on odometer. See section 32703 of Title 49. 

Section 1985, Pub. L. 92–513, title IV, § 405, Oct. 20, 

1972, 86 Stat. 962; Pub. L. 94–364, title IV, § 404, July 14, 

1976, 90 Stat. 983, prohibited operation of motor vehicle, 

with intent to defraud, by person knowing of discon-

nected or nonfunctional odometer. See section 32703 of 

Title 49. 

Section 1986, Pub. L. 92–513, title IV, § 406, Oct. 20, 

1972, 86 Stat. 962, prohibited any person from conspiring 

with any other person to violate sections 1983 to 1985, 

1987, or 1988 of this title. See section 32703 of Title 49. 

Section 1987, Pub. L. 92–513, title IV, § 407, Oct. 20, 

1972, 86 Stat. 962; Pub. L. 94–364, title IV, § 405, July 14, 

1976, 90 Stat. 983, related to lawful service, repair, or re-

placement of odometer, adjustment of mileage and no-

tice of adjustment, failure to adjust mileage or affix 

notice of adjustment, and removal or alteration of no-

tice with fraudulent intent. See section 32704 of Title 

49. 
Section 1988, Pub. L. 92–513, title IV, § 408, Oct. 20, 

1972, 86 Stat. 962; Pub. L. 94–364, title IV, § 406, July 14, 

1976, 90 Stat. 983; Pub. L. 99–579, § 2(a), Oct. 28, 1986, 100 

Stat. 3309; Pub. L. 100–561, title IV, § 401, Oct. 31, 1988, 

102 Stat. 2817; Pub. L. 101–641, § 7(a), Nov. 28, 1990, 104 

Stat. 4657, related to disclosure requirements upon 

transfer of ownership of motor vehicle. See sections 

32705 and 32709 of Title 49. 
Section 1989, Pub. L. 92–513, title IV, § 409, Oct. 20, 

1972, 86 Stat. 963, related to civil actions to enforce li-

ability for violations of odometer requirements. See 

section 32710 of Title 49. 
Section 1990, Pub. L. 92–513, title IV, § 410, Oct. 20, 

1972, 86 Stat. 963; Pub. L. 94–364, title IV, § 407, July 14, 

1976, 90 Stat. 984, related to injunctive relief to restrain 

violations of this subchapter. See section 32709 of Title 

49. 
Section 1990a, Pub. L. 92–513, title IV, § 411, as added 

Pub. L. 94–364, title IV, § 408(2), July 14, 1976, 90 Stat. 

984, related to State action to restrain violation of this 

subchapter or recover damages therefor. See section 

32709 of Title 49. 
Section 1990b, Pub. L. 92–513, title IV, § 412, as added 

Pub. L. 94–364, title IV, § 408(2), July 14, 1976, 90 Stat. 

984; amended Pub. L. 99–579, § 3(a), Oct. 28, 1986, 100 Stat. 

3311, related to civil penalty for violation of this sub-

chapter. See section 32709 of Title 49. 

Section 1990c, Pub. L. 92–513, title IV, § 413, as added 

Pub. L. 94–364, title IV, § 408(2), July 14, 1976, 90 Stat. 

985; amended Pub. L. 99–579, § 3(b), Oct. 28, 1986, 100 Stat. 

3311, related to criminal penalties for violations of this 

subchapter. See section 32709 of Title 49. 

Section 1990d, Pub. L. 92–513, title IV, § 414, as added 

Pub. L. 94–364, title IV, § 408(2), July 14, 1976, 90 Stat. 

985, related to inspections and investigations to enforce 

this subchapter. See sections 32706 and 32708 of Title 49. 

Section 1990e, Pub. L. 92–513, title IV, § 415, as added 

Pub. L. 94–364, title IV, § 408(2), July 14, 1976, 90 Stat. 

987; Pub. L. 101–650, title III, § 321, Dec. 1, 1990, 104 Stat. 

5117, related to administrative warrant for entry or in-

spection under section 1990d of this title. See section 

32707 of Title 49. 

Section 1990f, Pub. L. 92–513, title IV, § 416, as added 

Pub. L. 94–364, title IV, § 408(2), July 14, 1976, 90 Stat. 

988, related to compliance with inspection and inves-

tigation requirements under section 1990d of this title. 

See section 32706 of Title 49. 

Section 1990g, Pub. L. 92–513, title IV, § 417, as added 

Pub. L. 94–364, title IV, § 408(2), July 14, 1976, 90 Stat. 

989; amended Pub. L. 97–331, § 2(d), Oct. 15, 1982, 96 Stat. 

1619, authorized appropriations to carry out this sub-

chapter for fiscal years 1983, 1984, and 1985. 

Section 1991, Pub. L. 92–513, title IV, § 418, formerly 

§ 411, Oct. 20, 1972, 86 Stat. 963, renumbered § 418, Pub. L. 

94–364, title IV, § 408(1), July 14, 1976, 90 Stat. 984, relat-

ed to State odometer requirements. See section 32711 of 

Title 49. 

SUBCHAPTER V—IMPROVING AUTOMOTIVE 
EFFICIENCY 

§§ 2001, 2002. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 2001, Pub. L. 92–513, title V, § 501, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 901; 

amended Pub. L. 96–425, §§ 4(c)(1), 8(b), Oct. 10, 1980, 94 

Stat. 1824, 1828; Pub. L. 100–494, § 6(b), Oct. 14, 1988, 102 

Stat. 2452; Pub. L. 102–486, title IV, § 403(1), Oct. 24, 1992, 

106 Stat. 2876, defined terms for purposes of this sub-

chapter. See section 32901 of Title 49, Transportation. 

Section 2002, Pub. L. 92–513, title V, § 502, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 902; 

amended Pub. L. 95–91, title III, § 305, Aug. 4, 1977, 91 

Stat. 580; Pub. L. 96–425, §§ 3(a)(1), 5, 6(b), 7, 8(c), (d), Oct. 

10, 1980, 94 Stat. 1821, 1825, 1826, 1828; Pub. L. 100–494, 

§ 6(c), Oct. 14, 1988, 102 Stat. 2452; Pub. L. 102–486, title 

IV, § 403(2), Oct. 24, 1992, 106 Stat. 2876, related to aver-
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age fuel economy standards. See sections 32902, 32903, 

and 32916 of Title 49. 

§ 2003. Repealed. Pub. L. 103–272, § 7(b), July 5, 
1994, 108 Stat. 1379; Pub. L. 103–429, § 11(b), 
Oct. 31, 1994, 108 Stat. 4391 

Section, Pub. L. 92–513, title V, § 503, as added Pub. L. 

94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 906; amended 

Pub. L. 96–185, § 18, Jan. 7, 1980, 93 Stat. 1336; H. Res. 549, 

Mar. 25, 1980; Pub. L. 96–425, §§ 4(a)(1), (b), (c)(2), (3), 8(e), 

Oct. 10, 1980, 94 Stat. 1822, 1824, 1825, 1829; Pub. L. 98–620, 

title IV, § 402(18), Nov. 8, 1984, 98 Stat. 3358; Pub. L. 

103–182, title III, § 371, Dec. 8, 1993, 107 Stat. 2127, related 

to calculation of average fuel economy. See sections 

32901 and 32904 of Title 49, Transportation. 

§§ 2004 to 2010. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 2004, Pub. L. 92–513, title V, § 504, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 908, 

related to judicial review of rules prescribed under sec-

tion 2001, 2002, 2003, or 2006 of this title. See section 

32909 of Title 49, Transportation. 

Section 2005, Pub. L. 92–513, title V, § 505, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 908; 

amended Pub. L. 96–425, § 3(b), Oct. 10, 1980, 94 Stat. 1822, 

related to fuel economy information and reports to be 

filed by manufacturers. See sections 32907 and 32910 of 

Title 49. 

Section 2006, Pub. L. 92–513, title V, § 506, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 910; 

amended Pub. L. 95–619, title IV, §§ 401(a), 403(a), (b), 

Nov. 9, 1978, 92 Stat. 3254, 3256, 3257; Pub. L. 100–494, 

§ 8(a), Oct. 14, 1988, 102 Stat. 2452; Pub. L. 102–486, title 

IV, § 403(3), (4), Oct. 24, 1992, 106 Stat. 2876, related to 

fuel economy labeling. See section 32908 of Title 49. 

Section 2007, Pub. L. 92–513, title V, § 507, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 911; 

amended Pub. L. 96–425, § 6(a), Oct. 10, 1980, 94 Stat. 1826, 

related to unlawful conduct under this subchapter. See 

section 32911 of Title 49. 

Section 2008, Pub. L. 92–513, title V, § 508, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 911; 

amended Pub. L. 95–619, title IV, § 402, Nov. 9, 1978, 92 

Stat. 3255; Pub. L. 96–425, §§ 6(c), 8(f), Oct. 10, 1980, 94 

Stat. 1827, 1829, related to civil penalty for violation of 

section 2007 of this title. See sections 32909 and 32911 to 

32915 of Title 49. 

Section 2009, Pub. L. 92–513, title V, § 509, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 914, 

prohibited any State or local government from making 

laws or regulations relating to fuel economy standards 

or disclosures, except for automobiles procured for its 

own use. See section 32919 of Title 49. 

Section 2010, Pub. L. 92–513, title V, § 510, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 915, 

related to use of fuel efficient passenger automobiles 

by Federal Government. See section 32917 of Title 49. 

§ 2011. Repealed. Pub. L. 103–429, § 11(b), Oct. 31, 
1994, 108 Stat. 4392 

Section, Pub. L. 92–513, title V, § 511, as added Pub. L. 

94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 915; amended 

Pub. L. 103–272, § 4(c), July 5, 1994, 108 Stat. 1361, pro-

vided for establishment of program of examination of 

fuel economy representations in connection with in-

stallation of retrofit devices. See section 32918 of Title 

49, Transportation. 

§§ 2012, 2013. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 2012, Pub. L. 92–513, title V, § 512, as added 

Pub. L. 94–163, title III, § 301, Dec. 22, 1975, 89 Stat. 916; 

amended Pub. L. 96–425, § 4(a)(2), Oct. 10, 1980, 94 Stat. 

1823, related to reports to be submitted by Secretary to 

President and Congress regarding fuel flow instrument 

reading directly in miles per gallon, exemption from 

this subchapter for electric cars, and examination, by 

Secretary and Secretary of Labor, on exemption under 

section 2003(b) of this title. See section 32916 of Title 49, 

Transportation. 

Section 2013, Pub. L. 92–513, title V, § 513, as added 

Pub. L. 100–494, § 6(a), Oct. 14, 1988, 102 Stat. 2448; 

amended Pub. L. 102–486, title IV, § 403(5), Oct. 24, 1992, 

106 Stat. 2876, related to incentives for manufacturing 

alternative-fuel automobiles. See sections 32901, 32902, 

32905, and 32906 of Title 49. 

SUBCHAPTER VI—THEFT PREVENTION 

§§ 2021 to 2034. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 2021, Pub. L. 92–513, title VI, § 601, as added 

Pub. L. 98–547, title I, § 101(a), Oct. 25, 1984, 98 Stat. 2755; 

amended Pub. L. 102–519, title III, § 301, Oct. 25, 1992, 106 

Stat. 3393, defined terms for purposes of this sub-

chapter. See section 33101 of Title 49, Transportation. 

Section 2022, Pub. L. 92–513, title VI, § 602, as added 

Pub. L. 98–547, title I, § 101(a), Oct. 25, 1984, 98 Stat. 2756; 

amended Pub. L. 102–519, title III, §§ 302, 306(a), Oct. 25, 

1992, 106 Stat. 3394, 3397, related to theft prevention 

standard. See sections 33102 to 33104 of Title 49. 

Section 2023, Pub. L. 92–513, title VI, § 603, as added 

Pub. L. 98–547, title I, § 101(a), Oct. 25, 1984, 98 Stat. 2757; 

amended Pub. L. 102–519, title III, § 303, Oct. 25, 1992, 106 

Stat. 3395, related to designation of high theft vehicle 

lines and parts. See section 33104 of Title 49. 

Section 2024, Pub. L. 92–513, title VI, § 604, as added 

Pub. L. 98–547, title I, § 101(a), Oct. 25, 1984, 98 Stat. 2758, 

prescribed limitation on cost to manufacturer for com-

pliance with section 2022 of this title. See section 33105 

of Title 49. 

Section 2025, Pub. L. 92–513, title VI, § 605, as added 

Pub. L. 98–547, title I, § 101(a), Oct. 25, 1984, 98 Stat. 2759; 

amended Pub. L. 102–519, title III, § 304, Oct. 25, 1992, 106 

Stat. 3396, related to exemption from section 2022 of 

this title for vehicles equipped with antitheft devices. 

See section 33106 of Title 49. 

Section 2026, Pub. L. 92–513, title VI, § 606, as added 

Pub. L. 98–547, title I, § 101(a), Oct. 25, 1984, 98 Stat. 2760, 

related to determination of compliance of manufac-

turer with section 2022 of this title. See section 33108 of 

Title 49. 

Section 2026a, Pub. L. 92–513, title VI, § 607, as added 

Pub. L. 102–519, title III, § 306(a), Oct. 25, 1992, 106 Stat. 

3397, related to verification of vehicle as legal salvage 

or junk vehicle. See section 33110 of Title 49. 

Section 2026b, Pub. L. 92–513, title VI, § 608, as added 

Pub. L. 102–519, title III, § 306(c), Oct. 25, 1992, 106 Stat. 

3397, related to determination and verification of pas-

senger motor vehicle parts as not stolen. See section 

33111 of Title 49. 

Section 2026c, Pub. L. 92–513, title VI, § 609, as added 

Pub. L. 102–519, title III, § 306(e), Oct. 25, 1992, 106 Stat. 

3398, related to National Stolen Auto Part Information 

System. See section 33109 of Title 49. 

Section 2027, Pub. L. 92–513, title VI, § 610, formerly 

§ 607, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2761; renumbered § 610 and amended Pub. 

L. 102–519, title III, §§ 305, 306(a), Oct. 25, 1992, 106 Stat. 

3396, 3397, related to prohibited acts under this sub-

chapter, persons exempt from such prohibitions, and 

chop shops. See sections 33114 and 33115 of Title 49. 

Section 2028, Pub. L. 92–513, title VI, § 611, formerly 

§ 608, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2762; renumbered § 611, Pub. L. 102–519, 

title III, § 306(a), Oct. 25, 1992, 106 Stat. 3397, related to 

enforcement of this subchapter. See section 33115 of 

Title 49. 

Section 2029, Pub. L. 92–513, title VI, § 612, formerly 

§ 609, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2763; renumbered § 612, Pub. L. 102–519, 

title III, § 306(a), Oct. 25, 1992, 106 Stat. 3397, related to 

confidentiality of information obtained by Secretary 

under this subchapter. See section 33116 of Title 49. 



Page 1231 TITLE 15—COMMERCE AND TRADE §§ 2041 to 2044 

Section 2030, Pub. L. 92–513, title VI, § 613, formerly 

§ 610, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2763; renumbered § 613, Pub. L. 102–519, 

title III, § 306(a), Oct. 25, 1992, 106 Stat. 3397, related to 

judicial review for persons adversely affected by stand-

ards or other rules under this subchapter. See section 

33117 of Title 49. 
Section 2031, Pub. L. 92–513, title VI, § 614, formerly 

§ 611, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2763; renumbered § 614, Pub. L. 102–519, 

title III, § 306(a), Oct. 25, 1992, 106 Stat. 3397, prohibited 

State and local governments from establishing or con-

tinuing in effect a vehicle theft prevention standard 

not identical to that established under section 2022 of 

this title. See section 33118 of Title 49. 
Section 2032, Pub. L. 92–513, title VI, § 615, formerly 

§ 612, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2763; renumbered § 615, Pub. L. 102–519, 

title III, § 306(a), Oct. 25, 1992, 106 Stat. 3397, related to 

insurance reports and information on theft of motor ve-

hicles. See section 33112 of Title 49. 
Section 2033, Pub. L. 92–513, title VI, § 616, formerly 

§ 613, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2765; renumbered § 616, Pub. L. 102–519, 

title III, § 306(a), Oct. 25, 1992, 106 Stat. 3397, related to 

voluntary vehicle identification standards. See section 

33107 of Title 49. 
Section 2034, Pub. L. 92–513, title VI, § 617, formerly 

§ 614, as added Pub. L. 98–547, title I, § 101(a), Oct. 25, 

1984, 98 Stat. 2765; renumbered § 617 and amended Pub. 

L. 102–519, title III, § 306(a), (e)[(f)], Oct. 25, 1992, 106 

Stat. 3397, 3400, related to three-year and five-year 

studies regarding motor vehicle theft. See section 33113 

of Title 49. 

CHAPTER 46A—AUTOMOBILE TITLE FRAUD 

§§ 2041 to 2044. Repealed. Pub. L. 103–272, § 7(b), 
July 5, 1994, 108 Stat. 1379 

Section 2041, Pub. L. 102–519, title II, § 201, Oct. 25, 

1992, 106 Stat. 3389, defined terms for purposes of this 

chapter. See section 30501 of Title 49, Transportation. 
Section 2042, Pub. L. 102–519, title II, § 202, Oct. 25, 

1992, 106 Stat. 3390, related to National Motor Vehicle 

Title Information System. See section 30502 of Title 49. 
Section 2043, Pub. L. 102–519, title II, § 203, Oct. 25, 

1992, 106 Stat. 3391, related to State participation in Na-

tional Motor Vehicle Title Information System. See 

section 30503 of Title 49. 
Section 2044, Pub. L. 102–519, title II, § 204, Oct. 25, 

1992, 106 Stat. 3392, related to reporting requirements 

for operators of junk and salvage yards and insurance 

carriers. See sections 30504 and 30505 of Title 49. 

CHAPTER 47—CONSUMER PRODUCT SAFETY 

Sec. 

2051. Congressional findings and declaration of pur-

pose. 
2052. Definitions. 
2053. Consumer Product Safety Commission. 

(a) Establishment; Chairman. 
(b) Term; vacancies. 
(c) Restrictions on Commissioner’s out-

side activities. 
(d) Quorum; seal; Vice Chairman. 
(e) Offices. 
(f) Functions of Chairman; request for 

appropriations. 
(g) Executive Director; officers and em-

ployees. 
(h) Omitted. 
(i) Civil action against United States. 
(j) Agenda and priorities; establishment 

and comments. 
2054. Product safety information and research. 

(a) Injury Information Clearinghouse; du-

ties. 
(b) Research, investigation and testing of 

consumer products. 

Sec. 

(c) Grants and contracts for conduct of 

functions. 
(d) Availability to public of information. 

2055. Public disclosure of information. 
(a) Disclosure requirements for manufac-

turers or private labelers; proce-

dures applicable. 
(b) Additional disclosure requirements 

for manufacturers or private label-

ers; procedures applicable. 
(c) Communications with manufacturers. 
(d) ‘‘Act’’ defined; coverage. 
(e) Disclosure of information regarding 

civil actions involving consumer 

product alleged to have caused 

death or injury. 
2056. Consumer product safety standards. 

(a) Types of requirements. 
(b) Reliance of Commission upon vol-

untary standards. 
(c) Contribution of Commission to devel-

opment cost. 
2057. Banned hazardous products. 
2057a. Banning of butyl nitrite. 

(a) In general. 
(b) Lawful purposes. 
(c) Definitions. 
(d) Effective date. 

2057b. Banning of isopropal nitrite and other ni-

trites. 
(a) In general. 
(b) Lawful purposes. 
(c) ‘‘Commercial purpose’’ defined. 
(d) Effective date. 

2058. Procedure for consumer product safety rules. 
(a) Commencement of proceeding; publi-

cation of prescribed notice of pro-

posed rulemaking; transmittal of 

notice. 
(b) Voluntary standard; publication as 

proposed rule; notice of reliance of 

Commission on standard. 
(c) Publication of proposed rule; prelimi-

nary regulatory analysis; contents; 

transmittal of notice. 
(d) Promulgation of rule; time. 
(e) Expression of risk of injury; consider-

ation of available product data; 

needs of elderly and handicapped. 
(f) Findings; final regulatory analysis; 

judicial review of rule. 
(g) Effective date of rule or standard; 

stockpiling of product. 
(h) Amendment or revocation of rule. 
(i) Petition to initiate rulemaking. 

2059. Repealed. 
2060. Judicial review of consumer product safety 

rules. 
(a) Petition by persons adversely af-

fected, consumers, or consumer or-

ganizations. 
(b) Additional data, views, or arguments. 
(c) Jurisdiction; costs and attorneys’ 

fees; substantial evidence to sup-

port administrative findings. 
(d) Supreme Court review. 
(e) Other remedies. 
(f) Computation of reasonable fee for at-

torney. 
2061. Imminent hazards. 

(a) Filing of action. 
(b) Relief; product condemnation and sei-

zure. 
(c) Consumer product safety rule. 
(d) Jurisdiction and venue; process; sub-

pena. 
(e) Employment of attorneys by Commis-

sion. 
(g) Cost-benefit analysis of compliance 

with relief ordered in action for ju-

dicial review of consumer product 

safety rule not required. 
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Sec. 

2062. Repealed. 

2063. Product certification and labeling. 

(a) Certification accompanying product; 

products with more than one manu-

facturer. 

(b) Rules to establish reasonable testing 

programs. 

(c) Form and contents of labels. 

2064. Substantial product hazards. 

(a) ‘‘Substantial product hazard’’ defined. 

(b) Noncompliance with applicable con-

sumer product safety rules; product 

defects; notice to Commission by 

manufacturer, distributor, or re-

tailer. 

(c) Public notice of defect or failure to 

comply; mail notice. 

(d) Repair; replacement; refunds; action 

plan. 

(e) Reimbursement. 

(f) Hearing. 

(g) Preliminary injunction. 

(h) Cost-benefit analysis of notification 

or other action not required. 

2065. Inspection and recordkeeping. 

2066. Imported products. 

(a) Refusal of admission. 

(b) Samples. 

(c) Modification. 

(d) Supervision of modifications. 

(e) Product destruction. 

(f) Payment of expenses occasioned by 

refusal of admission. 

(g) Importation conditioned upon manu-

facturer’s compliance. 

(h) Product surveillance program. 

2067. Exemption of exports. 

(a) Risk of injury to consumers within 

United States. 

(b) Statement of exportation: filing pe-

riod, information; notification of 

foreign country; petition for mini-

mum filing period: good cause. 

2068. Prohibited acts. 

(a) Designation. 

(b) Exception. 

2069. Civil penalties. 

(a) Amount of penalty. 

(b) Relevant factors in determining 

amount of penalty. 

(c) Compromise of penalty; deductions 

from penalty. 

(d) ‘‘Knowingly’’ defined. 

2070. Criminal penalties. 

2071. Injunctive enforcement and seizure. 

(a) Jurisdiction. 

(b) Products liable to proceeding. 

2072. Suits for damages. 

(a) Persons injured; costs; amount in con-

troversy. 

(b) Denial and imposition of costs. 

(c) Remedies available. 

2073. Private enforcement. 

2074. Private remedies. 

(a) Liability at common law or under 

State statute not relieved by com-

pliance. 

(b) Evidence of Commission’s inaction in-

admissible in actions relating to 

consumer products. 

(c) Public information. 

2075. State standards. 

(a) State compliance to Federal stand-

ards. 

(b) Consumer product safety require-

ments which impose performance 

standards more stringent than Fed-

eral standards. 

(c) Exemptions. 

Sec. 

2076. Additional functions of Consumer Product 

Safety Commission. 

(a) Authority to conduct hearings or 

other inquiries. 

(b) Commission powers; orders. 

(c) Noncompliance with subpena or Com-

mission order; contempt. 

(d) Disclosure of information. 

(e) Performance and technical data. 

(f) Purchase of consumer products by 

Commission. 

(g) Contract authority. 

(h) Research, development, and testing 

facilities. 

(i) Recordkeeping; audit. 

(j) Report to President and Congress. 

(k) Budget estimates and requests; legis-

lative recommendations; testimony; 

comments on legislation. 

2076a. Report on civil penalties. 

2077. Chronic Hazard Advisory Panels. 

(a) Appointment; purposes. 

(b) Composition; membership. 

(c) Chairman and Vice Chairman; elec-

tion; term. 

(d) Majority vote. 

(e) Administrative support services. 

(f) Compensation. 

(g) Requests for and disclosures of infor-

mation. 

(h) Information from other Federal de-

partments and agencies. 

2078. Cooperation with States and other Federal 

agencies. 

(a) Programs to promote Federal-State 

cooperation. 

(b) Appropriateness of State and local 

programs. 

(c) Cooperation of Federal departments 

and agencies. 

(d) Utilization of National Institute of 

Standards and Technology. 

(e) Copies of accident or investigation re-

ports to other agencies; conditions. 

2079. Transfers of functions. 

(a) Hazardous substances and poisons. 

(b) Flammable fabrics. 

(c) Household refrigerators. 

(d) Regulation by Commission of con-

sumer products in accordance with 

other provisions of law. 

(e) Transfer of personnel, property, 

records, etc.; continued application 

of orders, rules, etc. 

(f) ‘‘Function’’ defined. 

2080. Limitations on jurisdiction of Consumer 

Product Safety Commission. 

(a) Authority to regulate. 

(b) Certain notices of proposed rule-

making; duties of Chronic Hazard 

Advisory Panel. 

(c) Panel report; incorporation into ad-

vance notice and final rule. 

2081. Authorization of appropriations. 

2082. Interim cellulose insulation safety standard. 

(a) Applicability of specification of Gen-

eral Services Administration; au-

thority and effect of interim stand-

ard; modifications; criteria; label-

ing requirements. 

(b) Scope of judicial review. 

(c) Enforcement; violations; promulga-

tion of final standard; procedures 

applicable to promulgation; revision 

of interim standard; procedures ap-

plicable to revision. 

(d) Reporting requirements of other Fed-

eral departments, agencies, etc., of 

violations. 
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Sec. 

(e) Reporting requirements of Commis-

sion to Congressional committees; 

contents, time of submission, etc. 

(f) Compliance with certification re-

quirements; implementation; waiv-

er; rules and regulations. 

(g) Authorization of appropriations. 

2083. Congressional veto of consumer product safe-

ty rules. 

(a) Transmission to Congress. 

(b) Disapproval by concurrent resolution. 

(c) Presumptions from Congressional ac-

tion or inaction. 

(d) Continuous session of Congress. 

2084. Information reporting. 

(a) Notification of settlements or judg-

ments. 

(b) Calculation of 24-month periods. 

(c) Information required to be reported. 

(d) Report not deemed an admission of li-

ability. 

(e) Definitions. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 2055, 2219, 6004 

of this title; title 42 section 300j–22. 

§ 2051. Congressional findings and declaration of 
purpose 

(a) The Congress finds that— 
(1) an unacceptable number of consumer 

products which present unreasonable risks of 
injury are distributed in commerce; 

(2) complexities of consumer products and 
the diverse nature and abilities of consumers 
using them frequently result in an inability of 
users to anticipate risks and to safeguard 
themselves adequately; 

(3) the public should be protected against 
unreasonable risks of injury associated with 
consumer products; 

(4) control by State and local governments 
of unreasonable risks of injury associated with 
consumer products is inadequate and may be 
burdensome to manufacturers; 

(5) existing Federal authority to protect 
consumers from exposure to consumer prod-
ucts presenting unreasonable risks of injury is 
inadequate; and 

(6) regulation of consumer products the dis-
tribution or use of which affects interstate or 
foreign commerce is necessary to carry out 
this chapter. 

(b) The purposes of this chapter are— 
(1) to protect the public against unreason-

able risks of injury associated with consumer 
products; 

(2) to assist consumers in evaluating the 
comparative safety of consumer products; 

(3) to develop uniform safety standards for 
consumer products and to minimize conflict-
ing State and local regulations; and 

(4) to promote research and investigation 
into the causes and prevention of product-re-
lated deaths, illnesses, and injuries. 

(Pub. L. 92–573, § 2, Oct. 27, 1972, 86 Stat. 1207.) 

EFFECTIVE DATE 

Section 34 of Pub. L. 92–573 provided that: ‘‘This Act 

[enacting this chapter] shall take effect on the sixtieth 

day following the date of its enactment [Oct. 27, 1972], 

except— 

‘‘(1) sections 4 and 32 [sections 2053 and 2081 of this 

title] shall take effect on the date of enactment of 

this Act [Oct. 27, 1972], and 

‘‘(2) section 30 [section 2079 of this title] shall take 

effect on the later of (A) 150 days after the date of en-

actment of this Act [Oct. 27, 1972], or (B) the date on 

which at least three members of the Commission first 

take office.’’ 

SHORT TITLE OF 1990 AMENDMENT 

Pub. L. 101–608, § 1, Nov. 16, 1990, 104 Stat. 3110, pro-

vided that: ‘‘This Act [enacting sections 2076a and 2084 

of this title, amending sections 1193, 1194, 1262, 1274, 

2053, 2055, 2056, 2058, 2061, 2064, 2066, 2069, 2077, and 2081 

of this title, and enacting provisions set out as notes 

under sections 2053, 2054, 2056, 2076, and 2084 of this 

title] may be cited as the ‘Consumer Product Safety 

Improvement Act of 1990’.’’ 

SHORT TITLE OF 1981 AMENDMENT 

Pub. L. 97–35, title XII, § 1201(a), Aug. 13, 1981, 95 Stat. 

703, provided that: ‘‘This subtitle [subtitle A 

(§§ 1201–1215) of title XII of Pub. L. 97–35, enacting sec-

tions 1204, 1276, 2077, and 2083 of this title, amending 

sections 1193, 1201, 1262, 1263, 1274, 2052, 2054 to 2058, 2060, 

2061, 2064, 2069, 2072, 2073, 2076, 2080, and 2081 of this 

title, repealing sections 1204, 1475, 2059, 2062, and 2077 of 

this title, and enacting provisions set out as a note 

under section 2052 of this title] may be cited as the 

‘Consumer Product Safety Amendments of 1981’.’’ 

SHORT TITLE OF 1978 AMENDMENT 

Pub. L. 95–319, § 1, July 11, 1978, 92 Stat. 386, provided: 

‘‘That this Act [enacting section 2082 of this title, 

amending section 2068 of this title, and enacting provi-

sion set out as a note under section 2082 of this title] 

may be cited as the ‘Emergency Interim Consumer 

Product Safety Standard Act of 1978’.’’ 

SHORT TITLE OF 1976 AMENDMENT 

Pub. L. 94–284, § 1, May 11, 1976, 90 Stat. 503, provided 

that: ‘‘This Act [amending sections 1193, 1203, 1204, 1261, 

1471, 1476, 2052, 2053, 2056, 2058 to 2060, 2064, 2068, 2069, 

2071 to 2073, 2075, 2076, 2078, 2079, and 2081 of this title, 

and section 1114 of Title 18, Crimes and Criminal Proce-

dure, and enacting provisions set out as notes under 

sections 1193, 1261, and 2080 of this title] may be cited 

as the ‘Consumer Product Safety Commission Improve-

ments Act of 1976’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 92–573 provided that: ‘‘This Act 

[enacting this chapter, amending sections 5314 and 5315 

of Title 5, Government Organization and Employees, 

and enacting provisions set out as notes under this sec-

tion] may be cited as the ‘Consumer Product Safety 

Act’.’’ 

SEPARABILITY 

Section 33 of Pub. L. 92–573 provided that: ‘‘If any pro-

vision of this Act [see Short Title note above], or the 

application of such provision to any person or circum-

stances, shall be held invalid, the remainder of this 

Act, or the application of such provisions to persons or 

circumstances other than those as to which it is held 

invalid, shall not be affected thereby.’’ 

§ 2052. Definitions 

(a) For purposes of this chapter: 
(1) The term ‘‘consumer product’’ means any 

article, or component part thereof, produced 
or distributed (i) for sale to a consumer for use 
in or around a permanent or temporary house-
hold or residence, a school, in recreation, or 
otherwise, or (ii) for the personal use, con-
sumption or enjoyment of a consumer in or 
around a permanent or temporary household 
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or residence, a school, in recreation, or other-
wise; but such term does not include— 

(A) any article which is not customarily 
produced or distributed for sale to, or use or 
consumption by, or enjoyment of, a con-
sumer, 

(B) tobacco and tobacco products, 
(C) motor vehicles or motor vehicle equip-

ment (as defined by section 30102(a)(6) and (7) 
of title 49), 

(D) pesticides (as defined by the Federal 
Insecticide, Fungicide, and Rodenticide Act 
[7 U.S.C. 136 et seq.]), 

(E) any article which, if sold by the manu-
facturer, producer, or importer, would be 
subject to the tax imposed by section 4181 of 
the Internal Revenue Code of 1986 [26 U.S.C. 
4181] (determined without regard to any ex-
emptions from such tax provided by section 
4182 or 4221, or any other provision of such 
Code), or any component of any such article, 

(F) aircraft, aircraft engines, propellers, or 
appliances (as defined in section 40102(a) of 
title 49), 

(G) boats which could be subjected to safe-
ty regulation under chapter 43 of title 46; 
vessels, and appurtenances to vessels (other 
than such boats), which could be subjected 
to safety regulation under title 52 of the Re-
vised Statutes or other marine safety stat-
utes administered by the department in 
which the Coast Guard is operating; and 
equipment (including associated equipment, 
as defined in section 2101(1) of title 46) to the 
extent that a risk of injury associated with 
the use of such equipment on boats or ves-
sels could be eliminated or reduced by ac-
tions taken under any statute referred to in 
this subparagraph, 

(H) drugs, devices, or cosmetics (as such 
terms are defined in sections 201(g), (h), and 
(i) of the Federal Food, Drug, and Cosmetic 
Act [21 U.S.C. 321(g), (h), and (i)]), or 

(I) food. The term ‘‘food’’, as used in this 
subparagraph means all ‘‘food’’, as defined in 
section 201(f) of the Federal Food, Drug, and 
Cosmetic Act [21 U.S.C. 321(f)], including 
poultry and poultry products (as defined in 
sections 4(e) and (f) of the Poultry Products 
Inspection Act [21 U.S.C. 453(e) and (f)]), 
meat, meat food products (as defined in sec-
tion 1(j) of the Federal Meat Inspection Act 
[21 U.S.C. 601(j)]), and eggs and egg products 
(as defined in section 4 of the Egg Products 
Inspection Act [21 U.S.C. 1033]). 

Such term includes any mechanical device 
which carries or conveys passengers along, 
around, or over a fixed or restricted route or 
course or within a defined area for the purpose 
of giving its passengers amusement, which is 
customarily controlled or directed by an indi-
vidual who is employed for that purpose and 
who is not a consumer with respect to such de-
vice, and which is not permanently fixed to a 
site. Such term does not include such a device 
which is permanently fixed to a site. Except 
for the regulation under this chapter or the 
Federal Hazardous Substances Act [15 U.S.C. 
1261 et seq.] of fireworks devices or any sub-
stance intended for use as a component of any 
such device, the Commission shall have no au-

thority under the functions transferred pursu-
ant to section 2079 of this title to regulate any 
product or article described in subparagraph 
(E) of this paragraph or described, without re-
gard to quantity, in section 845(a)(5) of title 18. 
See sections 2079(d) and 2080 of this title, for 
other limitations on Commission’s authority 
to regulate certain consumer products. 

(2) The term ‘‘consumer product safety rule’’ 
means a consumer products safety standard 
described in section 2056(a) of this title, or a 
rule under this chapter declaring a consumer 
product a banned hazardous product. 

(3) The term ‘‘risk of injury’’ means a risk of 
death, personal injury, or serious or frequent 
illness. 

(4) The term ‘‘manufacturer’’ means any per-
son who manufactures or imports a consumer 
product. 

(5) The term ‘‘distributor’’ means a person to 
whom a consumer product is delivered or sold 
for purposes of distribution in commerce, ex-
cept that such term does not include a manu-
facturer or retailer of such product. 

(6) The term ‘‘retailer’’ means a person to 
whom a consumer product is delivered or sold 
for purposes of sale or distribution by such 
person to a consumer. 

(7)(A) The term ‘‘private labeler’’ means an 
owner of a brand or trademark on the label of 
a consumer product which bears a private 
label. 

(B) A consumer product bears a private label 
if (i) the product (or its container) is labeled 
with the brand or trademark of a person other 
than a manufacturer of the product, (ii) the 
person with whose brand or trademark the 
product (or container) is labeled has author-
ized or caused the product to be so labeled, 
and (iii) the brand or trademark of a manufac-
turer of such product does not appear on such 
label. 

(8) The term ‘‘manufactured’’ means to man-
ufacture, produce, or assemble. 

(9) The term ‘‘Commission’’ means the Con-
sumer Product Safety Commission, estab-
lished by section 2053 of this title. 

(10) The term ‘‘State’’ means a State, the 
District of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, Wake 
Island, Midway Island, Kingman Reef, John-
ston Island, the Canal Zone, American Samoa, 
or the Trust Territory of the Pacific Islands. 

(11) The terms ‘‘to distribute in commerce’’ 
and ‘‘distribution in commerce’’ mean to sell 
in commerce, to introduce or deliver for intro-
duction into commerce, or to hold for sale or 
distribution after introduction into commerce. 

(12) The term ‘‘commerce’’ means trade, 
traffic, commerce, or transportation— 

(A) between a place in a State and any 
place outside thereof, or 

(B) which affects trade, traffic, commerce, 
or transportation described in subparagraph 
(A). 

(13) The terms ‘‘import’’ and ‘‘importation’’ 
include reimporting a consumer product man-
ufactured or processed, in whole or in part, in 
the United States. 

(14) The term ‘‘United States’’, when used in 
the geographic sense, means all of the States 
(as defined in paragraph (10)). 
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(b) A common carrier, contract carrier, or 
freight forwarder shall not, for purposes of this 
chapter, be deemed to be a manufacturer, dis-
tributor, or retailer of a consumer product sole-
ly by reason of receiving or transporting a con-
sumer product in the ordinary course of its busi-
ness as such a carrier or forwarder. 

(Pub. L. 92–573, § 3, Oct. 27, 1972, 86 Stat. 1208; 
Pub. L. 94–284, § 3(b), (d), May 11, 1976, 90 Stat. 
503; Pub. L. 97–35, title XII, § 1213, Aug. 13, 1981, 
95 Stat. 724; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 
Stat. 2095.) 

REFERENCES IN TEXT 

The Federal Insecticide, Fungicide, and Rodenticide 

Act, referred to in subsec. (a)(1)(D), is act June 25, 1947, 

ch. 125, as amended generally by Pub. L. 92–516, Oct. 21, 

1972, 86 Stat. 973, as amended, which is classified gener-

ally to subchapter II (§ 136 et seq.) of chapter 6 of Title 

7, Agriculture. For complete classification of this Act 

to the Code, see Short Title note set out under section 

136 of Title 7 and Tables. 

Title 52 of the Revised Statutes, referred to in subsec. 

(a)(1)(G), consisted of R.S. §§ 4399 to 4500, which were 

classified to sections 170, 214, 215, 222, 224, 224a, 226, 228, 

229, 230 to 234, 239, 240, 361, 362, 364, 371 to 373, 375 to 382, 

384, 385, 391, 391a, 392 to 394, 399 to 404, 405 to 416, 435 to 

440, 451 to 453, 460, 461 to 463, 464, 466, 467 to 482, and 489 

to 498 of former Title 46, Shipping. For complete classi-

fication of R.S. §§ 4399 to 4500 to the Code, see Tables. 

A majority of such sections of the Revised Statutes 

were repealed and various provisions thereof were reen-

acted in Title 46, Shipping, by Pub. L. 98–89, Aug. 26, 

1983, 97 Stat. 500. For disposition of sections of former 

Title 46 into revised Title 46, Shipping, see Table at be-

ginning of Title 46. 

The Federal Hazardous Substances Act, referred to in 

the provisions following subsec. (a)(1)(I), is Pub. L. 

86–613, July 12, 1960, 74 Stat. 372, as amended, which is 

classified generally to chapter 30 (§ 1261 et seq.) of this 

title. For complete classification of this Act to the 

Code, see Short Title note set out under section 1261 of 

this title and Tables. 

For definition of Canal Zone, referred to in subsec. 

(a)(10), see section 3602(b) of Title 22, Foreign Relations 

and Intercourse. 

CODIFICATION 

In subsec. (a)(1)(C), (F), ‘‘section 30102(a)(6) and (7) of 

title 49’’ substituted for ‘‘sections 102(3) and (4) of the 

National Traffic and Motor Vehicle Safety Act of 1966 

[15 U.S.C. 1391(3) and (4)]’’ and ‘‘section 40102(a) of title 

49’’ substituted for ‘‘section 101 of the Federal Aviation 

Act of 1958 [49 App. U.S.C. 1301]’’ on authority of Pub. 

L. 103–272, § 6(b), July 5, 1994, 108 Stat. 1378, the first sec-

tion of which enacted subtitles II, III, and V to X of 

Title 49, Transportation. 

In subsec. (a)(1)(G), ‘‘chapter 43 of title 46’’ and ‘‘sec-

tion 2101(1) of title 46’’ substituted for ‘‘the Federal 

Boat Safety Act of 1971 (46 U.S.C. 1451 et seq.)’’ and 

‘‘section 3(8) of the Federal Boat Safety Act of 1971 [46 

U.S.C. 1452(8)]’’, respectively, on authority of Pub. L. 

98–89, § 2(b), Aug. 26, 1983, 97 Stat. 598, section 1 of which 

enacted Title 46, Shipping. 

AMENDMENTS 

1986—Subsec. (a)(1)(E). Pub. L. 99–514 substituted ‘‘In-

ternal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’. 

1981—Subsec. (a)(1). Pub. L. 97–35 inserted provisions 

that term ‘‘consumer product’’ includes any mechani-

cal device which carries or conveys passengers along, 

around, or over a fixed or restricted route or course or 

within a defined area for the purpose of giving its pas-

sengers amusement, which is customarily controlled or 

directed by an individual who is employed for that pur-

pose and who is not a consumer with respect to such de-

vice, and which is not permanently fixed to a site and 

that such term does not include such a device which is 

permanently fixed to a site. 
1976—Subsec. (a)(1). Pub. L. 94–284 substituted in sub-

par. (D) ‘‘pesticides’’ for ‘‘economic poisons’’, and in 

provision following subpar. (I) ‘‘other limitations’’ for 

‘‘limitations’’, and inserted provision which limited the 

authority of the Commission to regulate any product 

or article described in subpar. (E). 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 1215 of Pub. L. 97–35 provided that: 
‘‘(a) Except as provided in subsection (b), the amend-

ments made by this subtitle [see Short Title of 1981 

Amendment note set out under section 2051 of this 

title] shall take effect on the date of the enactment of 

this Act [Aug. 13, 1981]. 
‘‘(b) The amendments made by section 1207 [enacting 

sections 1204, 1276, and 2083 of this title and amending 

section 2076 of this title] shall apply with respect to 

consumer product safety rules under the Consumer 

Product Safety Act [this chapter] and regulations 

under the Federal Hazardous Substances Act [section 

1261 et seq. of this title] and the Flammable Fabrics 

Act [section 1191 et seq. of this title] promulgated by 

the Consumer Product Safety Commission after the 

date of the enactment of this Act [Aug. 13, 1981]; and 

the amendments made by sections 1202, 1203, and 1206 of 

this subtitle [enacting section 2077 of this title and 

amending sections 1193, 1262, 2056, 2057, 2058, and 2080 of 

this title] shall apply with respect to regulations under 

the Consumer Product Safety Act, the Federal Hazard-

ous Substances Act, and the Flammable Fabrics Act for 

which notices of proposed rulemaking are issued after 

August 14, 1981.’’ 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

§ 2053. Consumer Product Safety Commission 

(a) Establishment; Chairman 

An independent regulatory commission is 
hereby established, to be known as the Con-
sumer Product Safety Commission, consisting of 
five Commissioners who shall be appointed by 
the President, by and with the advice and con-
sent of the Senate. In making such appoint-
ments, the President shall consider individuals 
who, by reason of their background and exper-
tise in areas related to consumer products and 
protection of the public from risks to safety, are 
qualified to serve as members of the Commis-
sion. The Chairman shall be appointed by the 
President, by and with the advice and consent of 
the Senate, from among the members of the 
Commission. An individual may be appointed as 
a member of the Commission and as Chairman 
at the same time. Any member of the Commis-
sion may be removed by the President for ne-
glect of duty or malfeasance in office but for no 
other cause. 

(b) Term; vacancies 

(1) Except as provided in paragraph (2), (A) the 
Commissioners first appointed under this sec-
tion shall be appointed for terms ending three, 
four, five, six, and seven years, respectively, 
after October 27, 1972, the term of each to be des-
ignated by the President at the time of nomina-
tion; and (B) each of their successors shall be ap-
pointed for a term of seven years from the date 
of the expiration of the term for which his pred-
ecessor was appointed. 
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(2) Any Commissioner appointed to fill a va-
cancy occurring prior to the expiration of the 
term for which his predecessor was appointed 
shall be appointed only for the remainder of 
such term. A Commissioner may continue to 
serve after the expiration of this term until his 
successor has taken office, except that he may 
not so continue to serve more than one year 
after the date on which his term would other-
wise expire under this subsection. 

(c) Restrictions on Commissioner’s outside ac-
tivities 

Not more than three of the Commissioners 
shall be affiliated with the same political party. 
No individual (1) in the employ of, or holding 
any official relation to, any person engaged in 
selling or manufacturing consumer products, or 
(2) owning stock or bonds of substantial value in 
a person so engaged, or (3) who is in any other 
manner pecuniarily interested in such a person, 
or in a substantial supplier of such a person, 
shall hold the office of Commissioner. A Com-
missioner may not engage in any other business, 
vocation, or employment. 

(d) Quorum; seal; Vice Chairman 

No vacancy in the Commission shall impair 
the right of the remaining Commissioners to ex-
ercise all the powers of the Commission, but 
three members of the Commission shall con-
stitute a quorum for the transaction of business, 
except that if there are only three members 
serving on the Commission because of vacancies 
in the Commission, two members of the Com-
mission shall constitute a quorum for the trans-
action of business, and if there are only two 
members serving on the Commission because of 
vacancies in the Commission, two members 
shall constitute a quorum for the six month pe-
riod beginning on the date of the vacancy which 
caused the number of Commission members to 
decline to two. The Commission shall have an 
official seal of which judicial notice shall be 
taken. The Commission shall annually elect a 
Vice Chairman to act in the absence or disabil-
ity of the Chairman or in case of a vacancy in 
the office of the Chairman. 

(e) Offices 

The Commission shall maintain a principal of-
fice and such field offices as it deems necessary 
and may meet and exercise any of its powers at 
any other place. 

(f) Functions of Chairman; request for appro-
priations 

(1) The Chairman of the Commission shall be 
the principal executive officer of the Commis-
sion, and he shall exercise all of the executive 
and administrative functions of the Commis-
sion, including functions of the Commission 
with respect to (A) the appointment and super-
vision of personnel employed under the Commis-
sion (other than personnel employed regularly 
and full time in the immediate offices of com-
missioners other than the Chairman), (B) the 
distribution of business among personnel ap-
pointed and supervised by the Chairman and 
among administrative units of the Commission, 
and (C) the use and expenditure of funds. 

(2) In carrying out any of his functions under 
the provisions of this subsection the Chairman 

shall be governed by general policies of the Com-
mission and by such regulatory decisions, find-
ings, and determinations as the Commission 
may by law be authorized to make. 

(3) Requests or estimates for regular, supple-
mental, or deficiency appropriations on behalf of 
the Commission may not be submitted by the 
Chairman without the prior approval of the 
Commission. 

(g) Executive Director; officers and employees 

(1)(A) The Chairman, subject to the approval 
of the Commission, shall appoint as officers of 
the Commission an Executive Director, a Gen-
eral Counsel, an Associate Executive Director 
for Engineering Sciences, an Associate Execu-
tive Director for Epidemiology, an Associate Ex-
ecutive Director for Compliance and Adminis-
trative Litigation, an Associate Executive Di-
rector for Health Sciences, an Associate Execu-
tive Director for Economic Analysis, an Associ-
ate Executive Director for Administration, an 
Associate Executive Director for Field Oper-
ations, a Director for Office of Program, Man-
agement, and Budget, and a Director for Office 
of Information and Public Affairs. Any other in-
dividual appointed to a position designated as 
an Associate Executive Director shall be ap-
pointed by the Chairman, subject to the ap-
proval of the Commission. The Chairman may 
only appoint an attorney to the position of As-
sociate Executive Director of Compliance and 
Administrative Litigation except the position of 
acting Associate Executive Director of Compli-
ance and Administrative Litigation. 

(B)(i) No individual may be appointed to such 
a position on an acting basis for a period longer 
than 90 days unless such appointment is ap-
proved by the Commission. 

(ii) The Chairman, with the approval of the 
Commission, may remove any individual serving 
in a position appointed under subparagraph (A). 

(C) Subparagraph (A) shall not be construed to 
prohibit appropriate reorganizations or changes 
in classification. 

(2) The Chairman, subject to subsection (f)(2) 
of this section, may employ such other officers 
and employees (including attorneys) as are nec-
essary in the execution of the Commission’s 
functions. 

(3) In addition to the number of positions au-
thorized by section 5108(a) of title 5, the Chair-
man, subject to the approval of the Commission, 
and subject to the standards and procedures pre-
scribed by chapter 51 of title 5, may place a total 
of twelve positions in grades GS–16, GS–17, and 
GS–18. 

(4) The appointment of any officer (other than 
a Commissioner) or employee of the Commission 
shall not be subject, directly or indirectly, to re-
view or approval by any officer or entity within 
the Executive Office of the President. 

(h) Omitted 

(i) Civil action against United States 

Subsections (a) and (h) of section 2680 of title 
28 do not prohibit the bringing of a civil action 
on a claim against the United States which— 

(1) is based upon— 
(A) misrepresentation or deceit on the part 

of the Commission or any employee thereof, 
or 
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(B) any exercise or performance, or failure 
to exercise or perform, a discretionary func-
tion on the part of the Commission or any 
employee thereof, which exercise, perform-
ance, or failure was grossly negligent; and 

(2) is not made with respect to any agency 
action (as defined in section 551(13) of title 5). 

In the case of a civil action on a claim based 
upon the exercise or performance of, or failure 
to exercise or perform, a discretionary function, 
no judgment may be entered against the United 
States unless the court in which such action was 
brought determines (based upon consideration of 
all the relevant circumstances, including the 
statutory responsibility of the Commission and 
the public interest in encouraging rather than 
inhibiting the exercise of discretion) that such 
exercise, performance, or failure to exercise or 
perform was unreasonable. 

(j) Agenda and priorities; establishment and 
comments 

At least 30 days before the beginning of each 
fiscal year, the Commission shall establish an 
agenda for Commission action under the Acts 
under its jurisdiction and, to the extent feasible, 
shall establish priorities for such actions. Before 
establishing such agenda and priorities, the 
Commission shall conduct a public hearing on 
the agenda and priorities and shall provide rea-
sonable opportunity for the submission of com-
ments. 

(Pub. L. 92–573, § 4, Oct. 27, 1972, 86 Stat. 1210; 
Pub. L. 94–284, §§ 4, 5(a), May 11, 1976, 90 Stat. 504; 
Pub. L. 95–631, § 2, Nov. 10, 1978, 92 Stat. 3742; 
Pub. L. 96–373, Oct. 3, 1980, 94 Stat. 1366; Pub. L. 
101–608, title I, §§ 102–105(a), Nov. 16, 1990, 104 
Stat. 3110, 3111.) 

CODIFICATION 

Subsec. (h) of this section amended sections 5314 and 

5315 of Title 5, Government Organization and Employ-

ees. 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–608, § 102, inserted after 

first sentence ‘‘In making such appointments, the 

President shall consider individuals who, by reason of 

their background and expertise in areas related to con-

sumer products and protection of the public from risks 

to safety, are qualified to serve as members of the Com-

mission.’’ 

Subsec. (d). Pub. L. 101–608, § 103, inserted before pe-

riod at end of first sentence ‘‘, except that if there are 

only three members serving on the Commission be-

cause of vacancies in the Commission, two members of 

the Commission shall constitute a quorum for the 

transaction of business, and if there are only two mem-

bers serving on the Commission because of vacancies in 

the Commission, two members shall constitute a 

quorum for the six month period beginning on the date 

of the vacancy which caused the number of Commission 

members to decline to two’’. 

Subsec. (g)(1). Pub. L. 101–608, § 104, amended par. (1) 

generally. Prior to amendment, par. (1) read as follows: 

‘‘The Chairman, subject to the approval of the Commis-

sion, shall appoint an Executive Director, a General 

Counsel, a Director of Engineering Sciences, a Director 

of Epidemiology, and a Director of Information. No in-

dividual so appointed may receive pay in excess of the 

annual rate of basic pay in effect for grade GS–18 of the 

General Schedule.’’ 

Subsec. (j). Pub. L. 101–608, § 105(a), added subsec. (j). 

1980—Subsec. (g)(2). Pub. L. 96–373 struck out prohibi-

tion against regular personnel acceptance of employ-

ment or compensation from manufacturer subject to 

this chapter for period of twelve months following ter-

mination of employment with Commission when com-

pensated within preceding period of twelve months at 

rate in excess of annual rate of basic pay in effect for 

grade GS–14 of the General Schedule. 

1978—Subsec. (a). Pub. L. 95–631, § 2(a), substituted 

‘‘Senate. The Chairman shall be appointed by the Presi-

dent, by and with the advice and consent of the Senate, 

from among the members of the Commission. An indi-

vidual may be appointed as a member of the Commis-

sion and as Chairman at the same time.’’ for ‘‘Senate, 

one of whom shall be designated by the President as 

Chairman. The Chairman, when so designated shall act 

as Chairman until the expiration of his term of office 

as Commissioner.’’ 

Subsec. (i)(1)(A), (B). Pub. L. 95–631, § 2(b), struck out 

‘‘before January 1, 1978,’’ after ‘‘deceit’’ in cl. (A) and 

‘‘before January 1, 1978’’ after ‘‘employee thereof’’ in cl. 

(B). 

1976—Subsec. (f)(3). Pub. L. 94–284, § 4(a), added par. 

(3). 

Subsec. (g). Pub. L. 94–284, § 4(b), substituted ‘‘regu-

lar’’ for ‘‘full-time’’ before ‘‘officer or employee of the 

Commission’’ and added pars. (3) and (4). 

Subsec (i). Pub. L. 94–284, § 5, added subsec. (i). 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 105(b) of Pub. L. 101–608 provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] shall apply with respect to fiscal years which 

begin more than 180 days after the date of the enact-

ment of this Act [Nov. 16, 1990].’’ 

EFFECTIVE DATE 

Section effective Oct. 27, 1972, see section 34(1) of Pub. 

L. 92–573, set out as a note under section 2051 of this 

title. 

REDUCTION IN NUMBER OF COMMISSIONERS 

Pub. L. 102–389, title III, Oct. 6, 1992, 106 Stat. 1596, 

provided in part: ‘‘That funds shall not be available for 

the personnel compensation and benefits of more than 

three Commissioners of the Consumer Product Safety 

Commission for fiscal year 1993 and thereafter’’. 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2052, 2081 of this 

title. 

§ 2054. Product safety information and research 

(a) Injury Information Clearinghouse; duties 

The Commission shall— 
(1) maintain an Injury Information Clearing-

house to collect, investigate, analyze, and dis-
seminate injury data, and information, relat-
ing to the causes and prevention of death, in-
jury, and illness associated with consumer 
products; 

(2) conduct such continuing studies and in-
vestigations of deaths, injuries, diseases, other 
health impairments, and economic losses re-
sulting from accidents involving consumer 
products as it deems necessary; 
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(3) following publication of an advance no-
tice of proposed rulemaking or a notice of pro-
posed rulemaking for a product safety rule 
under any rulemaking authority administered 
by the Commission, assist public and private 
organizations or groups of manufacturers, ad-
ministratively and technically, in the develop-
ment of safety standards addressing the risk of 
injury identified in such notice; and 

(4) to the extent practicable and appropriate 
(taking into account the resources and prior-
ities of the Commission), assist public and pri-
vate organizations or groups of manufacturers, 
administratively and technically, in the devel-
opment of product safety standards and test 
methods. 

(b) Research, investigation and testing of con-
sumer products 

The Commission may— 
(1) conduct research, studies, and investiga-

tions on the safety of consumer products and 
on improving the safety of such products; 

(2) test consumer products and develop prod-
uct safety test methods and testing devices; 
and 

(3) offer training in product safety investiga-
tion and test methods. 

(c) Grants and contracts for conduct of functions 

In carrying out its functions under this sec-
tion, the Commission may make grants or enter 
into contracts for the conduct of such functions 
with any person (including a governmental en-
tity). 

(d) Availability to public of information 

Whenever the Federal contribution for any in-
formation, research, or development activity au-
thorized by this chapter is more than minimal, 
the Commission shall include in any contract, 
grant, or other arrangement for such activity, 
provisions effective to insure that the rights to 
all information, uses, processes, patents, and 
other developments resulting from that activity 
will be made available to the public without 
charge on a nonexclusive basis. Nothing in this 
subsection shall be construed to deprive any per-
son of any right which he may have had, prior to 
entering into any arrangement referred to in 
this subsection, to any patent, patent applica-
tion, or invention. 

(Pub. L. 92–573, § 5, Oct. 27, 1972, 86 Stat. 1211; 
Pub. L. 97–35, title XII, § 1209(a), (b), Aug. 13, 
1981, 95 Stat. 720.) 

AMENDMENTS 

1981—Subsec. (a)(3), (4). Pub. L. 97–35, § 1209(a), added 

pars. (3) and (4). 

Subsec. (b)(3). Pub. L. 97–35, § 1209(b), struck out pro-

vision that the Commission may assist public and pri-

vate organizations, administratively and technically, 

in the development of safety standards and test meth-

ods. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35, effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

STUDY OF AVERSIVE AGENTS 

Pub. L. 101–608, title II, § 204, Nov. 16, 1990, 104 Stat. 

3124, provided that: ‘‘The Consumer Product Safety 

Commission shall conduct a study of requiring manu-

facturers of consumer products to include aversive 

agents, as appropriate, in products which present a haz-

ard if ingested to determine the potential effectiveness 

of the aversive agents in deterring ingestion. In con-

ducting the study, the Commission shall consult with 

appropriate consumer, health, and business organiza-

tions and appropriate government agencies. The Com-

mission shall report to Congress the status of the study 

within one year of the date of the enactment of this 

Act [Nov. 16, 1990] and shall complete the study not 

later than 2 years after such date of enactment.’’ 

FIRE SAFE CIGARETTE ACT OF 1990 

Pub. L. 101–352, Aug. 10, 1990, 104 Stat. 405, provided 

that: 

‘‘SECTION 1. SHORT TITLE; FINDINGS. 

‘‘(a) SHORT TITLE.—This Act may be cited as the ‘Fire 

Safe Cigarette Act of 1990’. 

‘‘(b) FINDINGS.—The Congress finds that— 

‘‘(1) cigarette-ignited fires are the leading cause of 

fire deaths in the United States, 

‘‘(2) in 1987, there were 1,492 deaths from cigarette- 

ignited fires, 3,809 serious injuries, and $395,000,000 in 

property damage caused by such fires, 

‘‘(3) the final report of the Technical Study Group 

on Cigarette and Little Cigar Fire Safety under the 

Cigarette Safety Act of 1984 [set out below] deter-

mined that (A) it is technically feasible and may be 

commercially feasible to develop a cigarette that will 

have a significantly reduced propensity to ignite fur-

niture and mattresses, and (B) the overall impact on 

other aspects of the United States society and econ-

omy may be minimal, 

‘‘(4) the final report of the Technical Study Group 

on Cigarette and Little Cigar Fire Safety under the 

Cigarette Safety Act of 1984 further determined that 

the value of a cigarette with less of a likelihood to ig-

nite furniture and mattresses which would prevent 

property damage and personal injury and loss of life 

is economically incalculable, 

‘‘(5) it is appropriate for the Congress to require by 

law the completion of the research described in the 

final report of the Technical Study Group on Ciga-

rette and Little Cigar Fire Safety and an assessment 

of the practicability of developing a performance 

standard to reduce cigarette ignition propensity, and 

‘‘(6) it is appropriate for the Consumer Product 

Safety Commission to utilize its expertise to com-

plete the recommendations for further work and re-

port to Congress in a timely fashion. 

‘‘SEC. 2. COMPLETION OF FIRE SAFETY RESEARCH. 

‘‘(a) CENTER FOR FIRE RESEARCH.—At the request of 

the Consumer Product Safety Commission, the Na-

tional Institute for Standards and Technology’s Center 

for Fire Research shall— 

‘‘(1) develop a standard test method to determine 

cigarette ignition propensity, 

‘‘(2) compile performance data for cigarettes using 

the standard test method developed under paragraph 

(1), and 

‘‘(3) conduct laboratory studies on and computer 

modeling of ignition physics to develop valid, user- 

friendly predictive capability. 

The Commission shall make such request not later 

than the expiration of 30 days after the date of the en-

actment of this Act [Aug. 10, 1990]. 

‘‘(b) COMMISSION.—The Consumer Product Safety 

Commission shall— 

‘‘(1) design and implement a study to collect base-

line and followup data about the characteristics of 

cigarettes, products ignited, and smokers involved in 

fires, and 

‘‘(2) develop information on societal costs of ciga-

rette-ignited fires. 

‘‘(c) HEALTH AND HUMAN SERVICES.—The Consumer 

Product Safety Commission, in consultation with the 

Secretary of Health and Human Services, shall develop 
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information on changes in the toxicity of smoke and 

resultant health effects from cigarette prototypes. The 

Commission shall not obligate more than $50,000 to de-

velop such information. 

‘‘SEC. 3. ADVISORY GROUP. 

‘‘(a) ESTABLISHMENT.—There is established the Tech-

nical Advisory Group to advise and work with the Con-

sumer Product Safety Commission and National Insti-

tute for Standards and Technology’s Center for Fire 

Research on the implementation of this Act. The Tech-

nical Advisory Group may hold hearings to develop in-

formation to carry out its functions. The Technical Ad-

visory Group shall terminate 1 month after the submis-

sion of the final report of the Chairman of the Con-

sumer Product Safety Commission under section 4. 

‘‘(b) MEMBERS.—The Technical Advisory Group shall 

consist of the same individuals appointed to the Tech-

nical Study Group on Cigarette and Little Cigar Fire 

Safety under section 3(a) of the Cigarette Safety Act of 

1984 [set out below]. If such an individual is unavailable 

to serve on the Technical Advisory Group, the entity 

which such individual represented on such Technical 

Study Group shall submit to the Chairman of the Con-

sumer Product Safety Commission the name of another 

individual to be appointed by the Chairman to rep-

resent such group on the Technical Advisory Group. 

‘‘SEC. 4. REPORTS. 

‘‘The Chairman of the Consumer Product Safety 

Commission, in consultation with the Technical Advi-

sory Group, shall submit to Congress three reports on 

the activities undertaken under section 2 as follows: 

The first such report shall be made not later than 13 

months after the date of the enactment of this Act 

[Aug. 10, 1990], the second such report shall be made not 

later than 25 months after such date, and the final such 

report shall be made not later than 36 months after 

such date. 

‘‘SEC. 5. CONFIDENTIALITY. 

‘‘(a) IN GENERAL.—Any information provided to the 

National Institute for Standards and Technology’s Cen-

ter for Fire Research, to the Consumer Product Safety 

Commission, or to the Technical Advisory Group under 

section 2 which is designated as trade secret or con-

fidential information shall be treated as trade secret or 

confidential information subject to section 552(b)(4) of 

title 5, United States Code, and section 1905 of title 18, 

United States Code, and shall not be revealed, except as 

provided under subsection (b). No member or employee 

of the Center for Fire Research, the Consumer Product 

Safety Commission, or the Technical Advisory Group 

and no person assigned to or consulting with the Center 

for Fire Research, the Consumer Product Safety Com-

mission, or the Technical Advisory Group, shall dis-

close any such information to any person who is not a 

member or employee of, assigned to, or consulting 

with, the Center for Fire Research, Consumer Product 

Safety Commission, or the Technical Advisory Group 

unless the person submitting such information specifi-

cally and in writing authorizes such disclosure. 

‘‘(b) CONSTRUCTION.—Subsection (a) does not author-

ize the withholding of any information from any duly 

authorized subcommittee or committee of the Con-

gress, except that if a subcommittee or committee of 

the Congress requests the Consumer Product Safety 

Commission, the National Institute for Standards and 

Technology’s Center for Fire Research, or the Tech-

nical Advisory Group to provide such information, the 

Commission, the Center for Fire Research, or Technical 

Advisory Group shall notify the person who provided 

the information of such a request in writing.’’ 

ADDITIONAL REPORTING TIME 

Pub. L. 99–500, § 110, Oct. 18, 1986, 100 Stat. 1783–348, 

and Pub. L. 99–591, § 110, Oct. 30, 1986, 100 Stat. 3341–348, 

provided that: ‘‘The Interagency Committee on Ciga-

rette and Little Cigar Fire Safety, established pursuant 

to Public Law 98–567 [set out as a note below], shall 

have an additional six months to complete its final 

technical report and submit policy recommendations to 

the Congress.’’ 

CIGARETTE SAFETY ACT OF 1984 

Pub. L. 98–567, Oct. 30, 1984, 98 Stat. 2925, as amended 

by Pub. L. 100–418, title V, § 5115(c), Aug. 23, 1988, 102 

Stat. 1433, provided: ‘‘That this Act may be cited as the 

‘Cigarette Safety Act of 1984’. 
‘‘SEC. 2. (a) There is established the Interagency Com-

mittee on Cigarette and Little Cigar Fire Safety (here-

inafter in this Act referred to as the ‘Interagency Com-

mittee’) which shall consist of— 
‘‘(1) the Chairman of the Consumer Product Safety 

Commission, who shall be the Chairman of the Inter-

agency Committee; 
‘‘(2) the United States Fire Administrator in the 

Federal Emergency Management Agency, who shall 

be the Vice Chairman of the Interagency Committee; 

and 
‘‘(3) the Assistant Secretary of Health in the De-

partment of Health and Human Services. 
‘‘(b) The Interagency Committee shall direct, over-

see, and review the work of the Technical Study Group 

on Cigarette and Little Cigar Fire Safety (established 

under section 3) conducted under section 4 and shall 

make such policy recommendations to the Congress as 

it deems appropriate. The Interagency Committee may 

retain and contract with such consultants as it deems 

necessary to assist the Study Group in carrying out its 

functions under section 4. The Interagency Committee 

may request the head of any Federal department or 

agency to detail any of the personnel of the department 

or agency to assist the Interagency Committee or the 

Study Group in carrying out its responsibilities. The 

authority of the Interagency Committee to enter into 

contracts shall be effective for any fiscal year only to 

such extent or in such amounts as are provided in ad-

vance by appropriation Acts. 
‘‘(c) For the purpose of carrying out section 4, the 

Interagency Committee or the Study Group, with the 

advice and consent of the Interagency Committee, may 

hold such hearings, sit and act at such times and 

places, take such testimony, and receive such evidence, 

as the Interagency Committee or the Study Group con-

siders appropriate. 
‘‘SEC. 3. (a) There is established the Technical Study 

Group on Cigarette and Little Cigar Fire Safety (here-

inafter in this Act referred to as the ‘Study Group’) 

which shall consist of— 
‘‘(1) one scientific or technical representative each 

from the Consumer Product Safety Commission, the 

Center for Fire Research of the National Institute of 

Standards and Technology, the National Cancer In-

stitute, the Federal Trade Commission, and the Fed-

eral Emergency Management Agency, the appoint-

ment of whom shall be made by the heads of those 

agencies; 
‘‘(2) four scientific or technical representatives ap-

pointed by the Chairman of the Interagency Commit-

tee, by and with the advice and consent of the Inter-

agency Committee, from a list of individuals submit-

ted by the Tobacco Institute; 
‘‘(3) two scientific or technical representatives ap-

pointed by the Chairman of the Interagency Commit-

tee, by and with the advice and consent of the Inter-

agency Committee, who are selected from lists of in-

dividuals submitted by the following organizations: 

the American Burn Association, the American Public 

Health Association, and the American Medical Asso-

ciation; 
‘‘(4) two scientific or technical representatives ap-

pointed by the Chairman of the Interagency Commit-

tee, by and with the advice and consent of the Inter-

agency Committee, who are selected from lists of in-

dividuals submitted by the following organizations: 

the National Fire Protection Association, the Inter-

national Association of Fire Chiefs, the International 

Association of Fire Fighters, the International Soci-

ety of Fire Service Instructors, and the National Vol-

unteer Fire Council; and 
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‘‘(5) one scientific or technical representative ap-

pointed by the Chairman of the Interagency Commit-

tee, by and with the advice and consent of the Inter-

agency Committee, from lists of individuals submit-

ted by the Business and Institutional Furniture Man-

ufacturers Association and one scientific or technical 

representative appointed by the Chairman, by and 

with the advice and consent of the Interagency Com-

mittee, from lists of individuals submitted by the 

American Furniture Manufacturers Association. 

‘‘(b) The persons appointed to serve on the Study 

Group may designate, with the advice and consent of 

the Interagency Committee, from among their number 

such persons to serve as team leaders, coordinators, or 

chairpersons as they deem necessary or appropriate to 

carry out the Study Group’s functions under section 4. 

‘‘SEC. 4. The Study Group shall undertake, subject to 

oversight and review by the Interagency Committee, 

such studies and other activities as it considers nec-

essary and appropriate to determine the technical and 

commercial feasibility, economic impact, and other 

consequences of developing cigarettes and little cigars 

that will have a minimum propensity to ignite uphol-

stered furniture or mattresses. Such activities include 

identification of the different physical characteristics 

of cigarettes and little cigars which have an impact on 

the ignition of upholstered furniture and mattresses, 

an analysis of the feasibility of altering any pertinent 

characteristics to reduce ignition propensity, and an 

analysis of the possible costs and benefits, both to the 

industry and the public, associated with any such prod-

uct modification. 

‘‘SEC. 5. The Interagency Committee shall submit one 

year after the date of enactment of this Act [Oct. 30, 

1984] a status report to the Senate and the House of 

Representatives describing the activities undertaken 

under section 4 during the preceding year. The Inter-

agency Committee shall submit a final technical re-

port, prepared by the Study Group, to the Senate and 

the House of Representatives not later than thirty 

months after the date of enactment of this Act [Oct. 30, 

1984]. The Interagency Committee shall provide to the 

Congress, within sixty days after the submission of the 

final technical report, any policy recommendations the 

Interagency Committee deems appropriate. The Inter-

agency Committee and the Study Group shall termi-

nate one month after submission of the policy recom-

mendations prescribed by this section. 

‘‘SEC. 6. (a) Any information provided to the Inter-

agency Committee or to the Study Group under section 

4 which is designated as trade secret or confidential in-

formation shall be treated as trade secret or confiden-

tial information subject to section 552(b)(4) of title 5, 

United States Code, and section 1905 of title 18, United 

States Code, and shall not be revealed, except as pro-

vided under subsection (b). No member of the Study 

Group or Interagency Committee, and no person as-

signed to or consulting with the Study Group, shall dis-

close any such information to any person who is not a 

member of, assigned to, or consulting with, the Study 

Group or Interagency Committee unless the person sub-

mitting such information specifically and in writing 

authorizes such disclosure. 

‘‘(b) Subsection (a) does not authorize the withhold-

ing of any information from any duly authorized sub-

committee or committee of the Congress, except that if 

a subcommittee or committee of the Congress requests 

the Interagency Committee to provide such informa-

tion, the Chairman of the Interagency Committee shall 

notify the person who provided the information of such 

a request in writing. 

‘‘(c) The Interagency Committee shall, on the vote of 

a majority of its members, adopt reasonable procedures 

to protect the confidentiality of trade secret and con-

fidential information, as defined in this section. 

‘‘SEC. 7. As used in this Act, the terms ‘cigarettes’ 

and ‘little cigars’ have the meanings given such terms 

by section 3 of the Federal Cigarette Labeling and Ad-

vertising Act [15 U.S.C. 1332].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1193, 1262, 2058 

of this title; title 35 section 210. 

§ 2055. Public disclosure of information 

(a) Disclosure requirements for manufacturers 
or private labelers; procedures applicable 

(1) Nothing contained in this Act shall be con-
strued to require the release of any information 
described by subsection (b) of section 552 of title 
5 or which is otherwise protected by law from 
disclosure to the public. 

(2) All information reported to or otherwise 
obtained by the Commission or its representa-
tive under this Act which information contains 
or relates to a trade secret or other matter re-
ferred to in section 1905 of title 18 or subject to 
section 552(b)(4) of title 5 shall be considered 
confidential and shall not be disclosed. 

(3) The Commission shall, prior to the disclo-
sure of any information which will permit the 
public to ascertain readily the identity of a 
manufacturer or private labeler of a consumer 
product, offer such manufacturer or private la-
beler an opportunity to mark such information 
as confidential and therefore barred from disclo-
sure under paragraph (2). 

(4) All information that a manufacturer or pri-
vate labeler has marked to be confidential and 
barred from disclosure under paragraph (2), ei-
ther at the time of submission or pursuant to 
paragraph (3), shall not be disclosed, except in 
accordance with the procedures established in 
paragraphs (5) and (6). 

(5) If the Commission determines that a docu-
ment marked as confidential by a manufacturer 
or private labeler to be barred from disclosure 
under paragraph (2) may be disclosed because it 
is not confidential information as provided in 
paragraph (2), the Commission shall notify such 
person in writing that the Commission intends 
to disclose such document at a date not less 
than 10 days after the date of receipt of notifica-
tion. 

(6) Any person receiving such notification 
may, if he believes such disclosure is barred by 
paragraph (2), before the date set for release of 
the document, bring an action in the district 
court of the United States in the district in 
which the complainant resides, or has his prin-
cipal place or business, or in which the docu-
ments are located, or in the United States Dis-
trict Court for the District of Columbia to re-
strain disclosure of the document. Any person 
receiving such notification may file with the ap-
propriate district court or court of appeals of 
the United States, as appropriate, an applica-
tion for a stay of disclosure. The documents 
shall not be disclosed until the court has ruled 
on the application for a stay. 

(7) Nothing in this Act shall authorize the 
withholding of information by the Commission 
or any officer or employee under its control 
from the duly authorized committees or sub-
committees of the Congress, and the provisions 
of paragraphs (2) through (6) shall not apply to 
such disclosures, except that the Commission 
shall immediately notify the manufacturer or 
private labeler of any such request for informa-
tion designated as confidential by the manufac-
turer or private labeler. 
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(8) The provisions of paragraphs (2) through (6) 
shall not prohibit the disclosure of information 
to other officers, employees, or representatives 
of the Commission (including contractors) con-
cerned with carrying out this Act or when rel-
evant in any administrative proceeding under 
this Act or in judicial proceedings to which the 
Commission is a party. Any disclosure of rel-
evant information— 

(A) in Commission administrative proceed-
ings or in judicial proceedings to which the 
Commission is a party, or 

(B) to representatives of the Commission (in-
cluding contractors), 

shall be governed by the rules of the Commis-
sion (including in camera review rules for con-
fidential material) for such proceedings or for 
disclosures to such representatives or by court 
rules or orders, except that the rules of the 
Commission shall not be amended in a manner 
inconsistent with the purposes of this section. 

(b) Additional disclosure requirements for manu-
facturers or private labelers; procedures ap-
plicable 

(1) Except as provided by paragraph (4) of this 
subsection, not less than 30 days prior to its 
public disclosure of any information obtained 
under this Act, or to be disclosed to the public 
in connection therewith (unless the Commission 
finds that the public health and safety requires 
a lesser period of notice and publishes such a 
finding in the Federal Register), the Commis-
sion shall, to the extent practicable, notify and 
provide a summary of the information to, each 
manufacturer or private labeler of any consumer 
product to which such information pertains, if 
the manner in which such consumer product is 
to be designated or described in such informa-
tion will permit the public to ascertain readily 
the identity of such manufacturer or private la-
beler, and shall provide such manufacturer or 
private labeler with a reasonable opportunity to 
submit comments to the Commission in regard 
to such information. The Commission shall take 
reasonable steps to assure, prior to its public 
disclosure thereof, that information from which 
the identity of such manufacturer or private la-
beler may be readily ascertained is accurate, 
and that such disclosure is fair in the circum-
stances and reasonably related to effectuating 
the purposes of this Act. In disclosing any infor-
mation under this subsection, the Commission 
may, and upon the request of the manufacturer 
or private labeler shall, include with the disclo-
sure any comments or other information or a 
summary thereof submitted by such manufac-
turer or private labeler to the extent permitted 
by and subject to the requirements of this sec-
tion. 

(2) If the Commission determines that a docu-
ment claimed to be inaccurate by a manufac-
turer or private labeler under paragraph (1) 
should be disclosed because the Commission be-
lieves it has complied with paragraph (1), the 
Commission shall notify the manufacturer or 
private labeler that the Commission intends to 
disclose such document at a date not less than 
10 days after the date of the receipt of notifica-
tion. The Commission may provide a lesser pe-
riod of notice of intent to disclose if the Com-

mission finds that the public health and safety 
requires a lesser period of notice and publishes 
such finding in the Federal Register. 

(3) Prior to the date set for release of the doc-
ument, the manufacturer or private labeler re-
ceiving the notice described in paragraph (2) 
may bring an action in the district court of the 
United States in the district in which the com-
plainant resides, or has his principal place of 
business, or in which the documents are located 
or in the United States District Court for the 
District of Columbia to enjoin disclosure of the 
document. The district court may enjoin such 
disclosure if the Commission has failed to take 
the reasonable steps prescribed in paragraph (1). 

(4) Paragraphs (1) through (3) of this sub-
section shall not apply to the public disclosure 
of (A) information about any consumer product 
with respect to which product the Commission 
has filed an action under section 2061 of this 
title (relating to imminently hazardous prod-
ucts), or which the Commission has reasonable 
cause to believe is in violation of section 2068 of 
this title (relating to prohibited acts); or (B) in-
formation in the course of or concerning a rule-
making proceeding (which shall commence upon 
the publication of an advance notice of proposed 
rulemaking or a notice of proposed rulemaking), 
an adjudicatory proceeding (which shall com-
mence upon the issuance of a complaint) or 
other administrative or judicial proceeding 
under this Act. 

(5) In addition to the requirements of para-
graph (1), the Commission shall not disclose to 
the public information submitted pursuant to 
section 2064(b) of this title respecting a con-
sumer product unless— 

(A) the Commission has issued a complaint 
under section 2064(c) or (d) of this title alleg-
ing that such product presents a substantial 
product hazard; 

(B) in lieu of proceeding against such prod-
uct under section 2064(c) or (d) of this title, the 
Commission has accepted in writing a reme-
dial settlement agreement dealing with such 
product; or 

(C) the person who submitted the informa-
tion under section 2064(b) of this title agrees 
to its public disclosure. 

The provisions of this paragraph shall not apply 
to the public disclosure of information with re-
spect to a consumer product which is the subject 
of an action brought under section 2061 of this 
title, or which the Commission has reasonable 
cause to believe is in violation of section 2068(a) 
of this title, or information in the course of or 
concerning a judicial proceeding. 

(6) Where the Commission initiates the public 
disclosure of information that reflects on the 
safety of a consumer product or class of con-
sumer products, whether or not such informa-
tion would enable the public to ascertain readily 
the identity of a manufacturer or private label-
er, the Commission shall establish procedures 
designed to ensure that such information is ac-
curate and not misleading. 

(7) If the Commission finds that, in the admin-
istration of this Act, it has made public disclo-
sure of inaccurate or misleading information 
which reflects adversely upon the safety of any 
consumer product or class of consumer products, 
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or the practices of any manufacturer, private la-
beler, distributor, or retailer of consumer prod-
ucts, it shall, in a manner equivalent to that in 
which such disclosure was made, take reason-
able steps to publish a retraction of such inac-
curate or misleading information. 

(8) If, after the commencement of a rule-
making or the initiation of an adjudicatory pro-
ceeding, the Commission decides to terminate 
the proceeding before taking final action, the 
Commission shall, in a manner equivalent to 
that in which such commencement or initiation 
was publicized, take reasonable steps to make 
known the decision to terminate. 

(c) Communications with manufacturers 

The Commission shall communicate to each 
manufacturer of a consumer product, insofar as 
may be practicable, information as to any sig-
nificant risk of injury associated with such 
product. 

(d) ‘‘Act’’ defined; coverage 

(1) For purposes of this section, the term 
‘‘Act’’ means the Consumer Product Safety Act 
[15 U.S.C. 2051 et seq.], the Flammable Fabrics 
Act [15 U.S.C. 1191 et seq.], the Poison Preven-
tion Packaging Act [15 U.S.C. 1471 et seq.], and 
the Federal Hazardous Substances Act [15 U.S.C. 
1261 et seq.]. 

(2) The provisions of this section shall apply 
whenever information is to be disclosed by the 
Commission, any member of the Commission, or 
any employee, agent, or representative of the 
Commission in an official capacity. 

(e) Disclosure of information regarding civil ac-
tions involving consumer product alleged to 
have caused death or injury 

(1) Notwithstanding the provisions of section 
552 of title 5, subsection (a)(7) of this section, or 
of any other law, except as provided in para-
graphs (2), (3), and (4), no member of the Com-
mission, no officer or employee of the Commis-
sion, and no officer or employee of the Depart-
ment of Justice may— 

(A) publicly disclose information furnished 
under subsection (c)(1) or (c)(2)(A) of section 
2084 of this title; 

(B) use such information for any purpose 
other than to carry out the Commission’s re-
sponsibilities; or 

(C) permit anyone (other than the members, 
officers, and employees of the Commission or 
officers or employees of the Department of 
Justice who require such information for an 
action filed on behalf of the Commission) to 
examine such information. 

(2) Any report furnished under subsection 
(c)(1) or (c)(2)(A) of section 2084 of this title shall 
be immune from legal process and shall not be 
subject to subpoena or other discovery in any 
civil action in a State or Federal court or in any 
administrative proceeding, except in an action 
against such manufacturer under section 2069, 
2070, or 2071 of this title for failure to furnish in-
formation required by section 2084 of this title. 

(3) The Commission may, upon written re-
quest, furnish to any manufacturer or to the au-
thorized agent of such manufacturer authenti-
cated copies of reports furnished by or on behalf 
of such manufacturer in accordance with section 

2084 of this title, upon payment of the actual or 
estimated cost of searching the records and fur-
nishing such copies. 

(4) Upon written request of the Chairman or 
Ranking Minority Member of the Committee on 
Commerce, Science, and Transportation of the 
Senate or the Committee on Energy and Com-
merce of the House of Representatives or any 
subcommittee of such committee, the Commis-
sion shall provide to the Chairman or Ranking 
Minority Member any information furnished to 
the Commission under section 2084 of this title 
for purposes that are related to the jurisdiction 
of such committee or subcommittee. 

(5) Any officer or employee of the Commission 
or other officer or employee of the Federal Gov-
ernment who receives information provided 
under section 2084 of this title, who willfully 
violates the requirements of this subsection 
shall be subject to dismissal or other appro-
priate disciplinary action consistent with proce-
dures and requirements established by the Office 
of Personnel Management. 

(Pub. L. 92–573, § 6, Oct. 27, 1972, 86 Stat. 1212; 
Pub. L. 97–35, title XII, § 1204, Aug. 13, 1981, 95 
Stat. 713; Pub. L. 97–414, § 9(j)(1), Jan. 4, 1983, 96 
Stat. 2064; Pub. L. 101–608, title I, §§ 106, 112(c), 
Nov. 16, 1990, 104 Stat. 3111, 3116.) 

REFERENCES IN TEXT 

The Consumer Product Safety Act, referred to in sub-

sec. (d)(1), is Pub. L. 92–573, Oct. 27, 1972, 86 Stat. 1207, 

as amended, which is classified generally to this chap-

ter. For complete classification of this Act to the Code, 

see Short Title note set out under section 2051 of this 

title and Tables. 
The Flammable Fabrics Act, referred to in subsec. 

(d)(1), is act June 30, 1953, ch. 164, 67 Stat. 111, as 

amended, which is classified generally to chapter 25 

(§ 1191 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1191 of this title and Tables. 
The Poison Prevention Packaging Act, referred to in 

subsec. (d)(1), probably means the Poison Prevention 

Packaging Act of 1970, Pub. L. 91–601, Dec. 30, 1970, 84 

Stat. 1670, as amended, which is classified generally to 

chapter 39A (§ 1471 et seq.) of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 1471 of this title and Tables. 
The Federal Hazardous Substances Act, referred to in 

subsec. (d)(1), is Pub. L. 86–613, July 12, 1960, 74 Stat. 

372, as amended, which is classified generally to chap-

ter 30 (§ 1261 et seq.) of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 1261 of this title and Tables. 

AMENDMENTS 

1990—Subsec. (a)(8). Pub. L. 101–608, § 106, amended 

par. (8) generally. Prior to amendment, par. (8) read as 

follows: ‘‘The provisions of paragraphs (2) through (6) 

shall not prohibit the disclosure of information to 

other officers or employees concerned with carrying 

out this Act or when relevant in any administrative 

proceeding under this Act, or in judicial proceedings to 

which the Commission is a party. Any disclosure of rel-

evant information in Commission administrative pro-

ceedings, or in judicial proceedings to which the Com-

mission is a party, shall be governed by the rules of the 

Commission (including in camera review rules for con-

fidential material) for such proceedings or by court 

rules or orders, except that the rules of the Commission 

shall not be amended in a manner inconsistent with the 

purposes of this section.’’ 
Subsec. (e). Pub. L. 101–608, § 112(c), added subsec. (e). 
1983—Subsec. (b)(1). Pub. L. 97–414 substituted ‘‘para-

graph (4)’’ for ‘‘paragraph (2)’’. 
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1981—Subsec. (a)(1). Pub. L. 97–35 amended par. (1) 

generally, substituting ‘‘shall be construed’’ for ‘‘shall 

be deemed’’. 
Subsec. (a)(2). Pub. L. 97–35 amended par. (2) gener-

ally, substituting ‘‘title 18, or subject to section 

552(b)(4) of title 5, shall be considered confidential and 

shall not be disclosed’’ for ‘‘title 18 shall be considered 

confidential and shall not be disclosed, except that 

such information may be disclosed to other officers or 

employees concerned with carrying out this chapter or 

when relevant in any proceeding under this chapter. 

Nothing in this chapter shall authorize the withholding 

of information by the Commission or any officer or em-

ployee under its control from the duly authorized com-

mittees of the Congress’’. 
Subsec. (a)(3) to (8). Pub. L. 97–35 added pars. (3) to 

(8). 
Subsec. (b)(1). Pub. L. 97–35 amended par. (1) gener-

ally, substituting ‘‘notice and publishes such a finding 

in the Federal Register),’’ for ‘‘notice),’’, and ‘‘In dis-

closing any information under this subsection, the 

Commission may, and upon the request of the manufac-

turer or private labeler shall, include with the disclo-

sure any comments or other information or a summary 

thereof submitted by such manufacturer or private la-

beler to the extent permitted by and subject to the re-

quirements of this section’’ for ‘‘If the Commission 

finds that, in the administration of this chapter, it has 

made public disclosure of inaccurate or misleading in-

formation which reflects adversely upon the safety of 

any consumer product, or the practices of any manu-

facturer, private labeler, distributor, or retailer of con-

sumer products, it shall, in a manner similar to that in 

which such disclosure was made, publish a retraction of 

such inaccurate or misleading information’’. 
Subsec. (b)(2) to (4). Pub. L. 97–35 added pars. (2) and 

(3), redesignated former par. (2) as (4) and substituted 

‘‘Paragraphs (1) through (3) of this subsection’’ for 

‘‘Paragraph (1) (except for the last sentence thereof)’’ 

and ‘‘a rulemaking proceeding (which shall commence 

upon the publication of an advance notice of proposed 

rulemaking or a notice of proposed rulemaking), an ad-

judicatory proceeding (which shall commence upon the 

issuance of a complaint) or other administrative or ju-

dicial proceeding under this chapter’’ for ‘‘any adminis-

trative or judicial proceeding under this chapter’’. 
Subsec. (b)(5) to (8). Pub. L. 97–35 added pars. (5) to 

(8). 
Subsecs. (c), (d). Pub. L. 97–35 reenacted subsec. (c) 

without change and added subsec. (d). 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

CONFIDENTIALITY PROTECTIONS FOR INFORMATION 

REPORTED ON INCIDENTS OF CHILDREN CHOKING 

For purposes of subsection (b)(5) of this section, infor-

mation reported to Consumer Product Safety Commis-

sion on incidents of children choking on a marble, 

small ball, latex balloon, or other small part contained 

in a toy or game, to be treated as information submit-

ted pursuant to section 2064(b) of this title, see section 

102 of Pub. L. 103–267, set out as a Reporting Require-

ments note under section 2064 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2074, 2077, 2078 

of this title. 

§ 2056. Consumer product safety standards 

(a) Types of requirements 

The Commission may promulgate consumer 
product safety standards in accordance with the 
provisions of section 2058 of this title. A con-
sumer product safety standard shall consist of 
one or more of any of the following types of re-
quirements: 

(1) Requirements expressed in terms of per-
formance requirements. 

(2) Requirements that a consumer product 
be marked with or accompanied by clear and 
adequate warnings or instructions, or require-
ments respecting the form of warnings or in-
structions. 

Any requirement of such a standard shall be rea-
sonably necessary to prevent or reduce an un-
reasonable risk of injury associated with such 
product. 

(b) Reliance of Commission upon voluntary 
standards 

(1) The Commission shall rely upon voluntary 
consumer product safety standards rather than 
promulgate a consumer product safety standard 
prescribing requirements described in subsection 
(a) of this section whenever compliance with 
such voluntary standards would eliminate or 
adequately reduce the risk of injury addressed 
and it is likely that there will be substantial 
compliance with such voluntary standards. 

(2) The Commission shall devise procedures to 
monitor compliance with any voluntary stand-
ards— 

(A) upon which the Commission has relied 
under paragraph (1); 

(B) which were developed with the participa-
tion of the Commission; or 

(C) whose development the Commission has 
monitored. 

(c) Contribution of Commission to development 
cost 

If any person participates with the Commis-
sion in the development of a consumer product 
safety standard, the Commission may agree to 
contribute to the person’s cost with respect to 
such participation, in any case in which the 
Commission determines that such contribution 
is likely to result in a more satisfactory stand-
ard than would be developed without such con-
tribution, and that the person is financially re-
sponsible. Regulations of the Commission shall 
set forth the items of cost in which it may par-
ticipate, and shall exclude any contribution to 
the acquisition of land or buildings. Payments 
under agreements entered into under this sub-
section may be made without regard to section 
3324(a) and (b) of title 31. 

(Pub. L. 92–573, § 7, Oct. 27, 1972, 86 Stat. 1212; 
Pub. L. 94–284, §§ 6, 7, 8(a), May 11, 1976, 90 Stat. 
505, 506; Pub. L. 95–631, §§ 3, 4(a)–(c), 5, Nov. 10, 
1978, 92 Stat. 3742–3744; Pub. L. 97–35, title XII, 
§ 1202, Aug. 13, 1981, 95 Stat. 703; Pub. L. 101–608, 
title I, § 107(a), Nov. 16, 1990, 104 Stat. 3111.) 
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CODIFICATION 

In subsec. (c), ‘‘section 3324(a) and (b) of title 31’’ sub-

stituted for ‘‘section 3648 of the Revised Statutes of the 

United States (31 U.S.C. 529)’’ on authority of Pub. L. 

97–258, § 4(b), Sept. 13, 1982, 96 Stat. 1067, the first sec-

tion of which enacted Title 31, Money and Finance. 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–608 designated existing 

provisions as par. (1) and added par. (2). 

1981—Subsec. (a). Pub. L. 97–35 amended subsec. (a) 

generally, and in the requirements for consumer prod-

uct safety standards, struck out reference to composi-

tion, contents, design, construction, finish, or packag-

ing of consumer products, and struck out provision 

that the requirements of the standards other than re-

quirements relating to labeling, warnings, or instruc-

tions, shall, whenever, feasible, be expressed in terms of 

performance requirements. 

Subsec. (b). Pub. L. 97–35 amended subsec. (b) gener-

ally, substituting provisions relating to the reliance by 

the Commission upon voluntary standards for provi-

sions prescribing procedure for development of con-

sumer product safety standards. 

Subsec. (c). Pub. L. 97–35 amended subsec. (c) gener-

ally, substituting provisions relating to contribution 

by the Commission to the development cost of con-

sumer safety standards for provisions relating to publi-

cation of proposed safety rules developed from existing 

standards. 

Subsec. (d). Pub. L. 97–35 struck out subsec. (d) which 

related to the acceptance of offers to develop proposed 

standards and the Commission’s contribution to devel-

opment costs. 

Subsec. (e). Pub. L. 97–35 struck out subsec. (e) which 

related to development of proposed safety rules by the 

Commission. 

Subsec. (f). Pub. L. 97–35 struck out subsec. (f) which 

provided for termination of rule-making proceedings 

and a statement relating to the reasons therefor. 

1978—Subsec. (b). Pub. L. 95–631, § 3, designated exist-

ing provision as par. (1), and in par. (1) as so redesig-

nated, redesignated pars. (1) to (4) as subpars. (A) and 

(D), in subpar. (D) as so redesignated, inserted provi-

sion including as a means of commencing a proceeding, 

a publication in the Federal Register of a statement 

that the Commission intends to develop the proposed 

consumer product safety standard, added subpar. (E), 

struck out provision that the period specified within 

which the offeror of an accepted offer develops the pro-

posed standard be a period ending 150 days after the 

date the offer was accepted unless the Commission for 

good cause found, and included such finding in the no-

tice that a different period was appropriate, and added 

par. (2). 

Subsec. (c). Pub. L. 95–631, § 5, amended subsec. (c) 

generally, inserting provisions relating to subsec. 

(b)(1)(D) and striking out provisions for publication of 

a proposed consumer product safety rule, in lieu of ac-

ceptance of an offer under subsec. (d), where a standard 

had been issued or adopted by any Federal agency or by 

any other qualified agency, organization, or institution 

and the standard if promulgated under the chapter 

would eliminate or reduce the unreasonable risk of in-

jury associated with the product. 

Subsec. (d)(1). Pub. L. 95–631, § 4(a)(1), inserted ‘‘sub-

section (b)(2) and by’’ after ‘‘as provided by’’ and sub-

stituted references to subsec. (b)(1)(D)(ii)(I) for (b)(4)(B) 

of this section and subsec. (b)(1)(E) for (b) of this sec-

tion. 

Subsec. (d)(2). Pub. L. 95–631, § 4(a)(2)(A)–(C), inserted 

in first sentence ‘‘or if any person participates with the 

Commission in the development of a consumer product 

safety standard under subsection (b)(2)(A) or subsection 

(e) of this section’’ after ‘‘under this subsection’’, ‘‘or 

the person’s cost with respect to such participation’’ 

after ‘‘safety standards’’ and ‘‘or person’’ after ‘‘of-

feror’’. 

Subsec. (d)(4). Pub. L. 95–631, § 4(a)(3), added par. (4). 

Subsec. (e). Pub. L. 95–631, § (4)(b), amended provisions 

generally, and among other changes, substituted ref-

erences to subsec. (b)(1)(D)(ii)(I) of this section for prior 

references to subsec. (b) of this section, and struck out 

par. (3) defining the development period, now covered 

in subsec. (b)(1)(E) of this section. 

Subsec. (f). Pub. L. 95–631, § 4(c), amended provisions 

generally, and among other changes, reduced the period 

within which to publish a proposed consumer product 

safety standard to forty-five days from 150 days and re-

quired the publication in the Federal Register of the 

reasons for not publishing the proposed standard, in-

cluding a statement indicative of the taking of other 

approaches such as a voluntary consumer safety stand-

ard adopted by persons to be subject to the proposed 

standard. 

1976—Subsec. (a). Pub. L. 94–284, § 6, designated exist-

ing provision as par. (1), redesignated as subpars. (A) 

and (B) existing pars. (1) and (2), and added par. (2). 

Subsec. (b). Pub. L. 94–284, § 7(a), substituted ‘‘date 

the offer is accepted’’ for ‘‘publication of notice’’ in 

provision following par. (4)(B). 

Subsec. (d)(2). Pub. L. 94–284, § 8(a), inserted provision 

which permits the Commission to advance public mon-

eys without the need of authorized appropriations as 

required by section 529 of title 31. 

Subsec. (e). Pub. L. 94–284, § 7(b), permitted the Com-

mission to develop and publish a proposed consumer 

safety product rule if the development period as speci-

fied in par. (3) ends. 

Subsec. (f). Pub. L. 94–284, § 7(c), provided that if with-

in 60 days after publication of notice for a proceeding 

for the development of a consumer product safety 

standard (or longer if the Commission so prescribe), no 

offer is submitted or none is acceptable, the Commis-

sion terminate the proceeding or develop proposals of 

its own, which proposals be published as a rule within 

150 days after the expiration of the 60 day period or the 

proceeding then terminated, and that if an offer is ac-

cepted within the 60 day period, then within 210 days 

after acceptance, the Commission must publish the 

proposal as a rule or terminate the proceeding. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 applicable with respect 

to regulations under this chapter and chapters 25 and 30 

of this title for which notices of proposed rulemaking 

are issued after Aug. 14, 1981, see section 1215 of Pub. L. 

97–35, set out as a note under section 2052 of this title. 

AUTOMATIC GARAGE DOOR OPENERS 

Section 203 of Pub. L. 101–608 provided that: 

‘‘(a) CONSUMER PRODUCT SAFETY RULE.—The provi-

sions of subsection (b) shall be considered to be a con-

sumer product safety rule issued by the Consumer 

Product Safety Commission under section 9 of the Con-

sumer Product Safety Act [15 U.S.C. 2058]. 

‘‘(b) REQUIREMENTS.— 

‘‘(1) Effective on and after January 1, 1991, each 

automatic residential garage door opener manufac-

tured on or after that date for sale in the United 

States shall conform to the entrapment protection 

requirements of the American National Standards In-

stitute Underwriters Laboratories, Inc. Standards for 

Safety—UL 325, third edition, as revised May 4, 1988. 

‘‘(2)(A) Effective on and after January 1, 1993, all 

residential automatic garage door openers manufac-

tured on and after such date for sale in the United 

States shall conform to any additional entrapment 

protection requirements of the American National 

Standards Institute Underwriters Laboratories, Inc. 

Standards for Safety—UL 325, third edition, which 

were issued after the date of the enactment of this 

Act [Nov. 16, 1990] to become effective on or before 

January 1, 1993. 

‘‘(B) If, by June 1, 1992, the Underwriters Labora-

tories, Inc., has not issued a revision to the May 4, 

1988, Standards for Safety—UL 325, third edition, to 

require an entrapment protection feature or device in 
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addition to that required by the May 4, 1988, Stand-

ard, the Consumer Product Safety Commission shall 

begin a rulemaking proceeding, to be completed no 

later than October 31, 1992, to require an additional 

such feature or device on all automatic residential 

garage door openers manufactured on or after Janu-

ary 1, 1993, for sale in the United States. If such a re-

vision is issued by the Underwriters Laboratories, 

Inc. after the rulemaking has commenced, the rule-

making shall be terminated and the revision shall be 

incorporated in the consumer product safety rule 

under subsection (a) unless the Commission has de-

termined under subsection (c) that such revision does 

not carry out the purposes of subsection (b). 
‘‘(c) REVISION OF RULE.—If, after June 1, 1992, or the 

date of a revision described in subsection (b)(2)(B) if 

later, the Underwriters Laboratories, Inc. proposes to 

further revise the entrapment protection requirements 

of the American National Standards Institute Under-

writers Laboratories, Inc. Standards for Safety—UL 

325, third edition, the Laboratories shall notify the 

Consumer Product Safety Commission of the proposed 

revision and the proposed revision shall be incor-

porated in the consumer product safety rule under sub-

section (a) unless, within 30 days of such notice, the 

Commission notifies the Laboratories that the Com-

mission has determined that such revision does not 

carry out the purposes of subsection (b). 
‘‘(d) LABELING.—On and after January 1, 1991, a manu-

facturer selling or offering for sale in the United States 

an automatic residential garage door opener manufac-

tured on or after January 1, 1991, shall clearly identify 

on any container of the system and on the system the 

month or week and year the system was manufactured 

and its conformance with the requirements of sub-

section (b). The display of the UL logo or listing mark, 

and compliance with the date marking requirements of 

UL 325, on both the container and the system, shall sat-

isfy the requirements of this subsection. 
‘‘(e) NOTIFICATION.—Effective on and after July 1, 

1991, all manufacturers of automatic residential garage 

door openers shall, in consultation with the Consumer 

Product Safety Commission, notify the public of the 

potential for entrapment by garage doors equipped with 

automatic garage door openers and advise the public to 

test their openers for the entrapment protection fea-

ture or device required by subsection (b). 
‘‘(f) PREEMPTION.—In applying section 26(a) of the 

Consumer Product Safety Act (15 U.S.C. 2075) [15 U.S.C. 

2075(a)] with respect to the consumer product safety 

rule of the Consumer Product Safety Commission under 

subsection (a), only those provisions of laws of States 

or political subdivisions which relate to the labeling of 

automatic residential garage door openers and those 

provisions which do not provide at least the equivalent 

degree of protection from the risk of injury associated 

with automatic residential garage door openers as the 

consumer product safety rule provides shall be subject 

to such section. 
‘‘(g) REGULATIONS.—Section 553 of title 5, United 

States Code, shall apply with respect to the issuance of 

any regulations by the Consumer Product Safety Com-

mission to implement the requirements of this section 

and sections 7 and 9 of the Consumer Product Safety 

Act [15 U.S.C. 2056, 2058] do not apply to such issuance. 

Any additional or revised requirement issued by the 

Commission shall provide an adequate degree of protec-

tion to the public. 
‘‘(h) CONSTRUCTION.—Nothing in this section shall af-

fect or modify in any way the obligations or liabilities 

of any person under the common law or any Federal or 

State law.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2052, 2058, 2060, 

6004 of this title. 

§ 2057. Banned hazardous products 

Whenever the Commission finds that— 

(1) a consumer product is being, or will be, 
distributed in commerce and such consumer 
product presents an unreasonable risk of in-
jury; and 

(2) no feasible consumer product safety 
standard under this chapter would adequately 
protect the public from the unreasonable risk 
of injury associated with such product, 

the Commission may, in accordance with sec-
tion 2058 of this title, promulgate a rule declar-
ing such product a banned hazardous product. 

(Pub. L. 92–573, § 8, Oct. 27, 1972, 86 Stat. 1215; 
Pub. L. 97–35, title XII, § 1203(c), Aug. 13, 1981, 95 
Stat. 713.) 

AMENDMENTS 

1981—Pub. L. 97–35 substituted ‘‘may, in accordance 

with’’ for ‘‘may propose and, in accordance with’’. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 applicable with respect 

to regulations under this chapter and chapters 25 and 30 

of this title for which notices of proposed rulemaking 

are issued after Aug. 14, 1981, see section 1215 of Pub. L. 

97–35, set out as a note under section 2052 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2057a, 2057b, 

2058, 2060 of this title. 

§ 2057a. Banning of butyl nitrite 

(a) In general 

Except as provided in subsection (b) of this 
section, butyl nitrite shall be considered a 
banned hazardous product under section 2057 of 
this title. 

(b) Lawful purposes 

For the purposes of section 2057 of this title, it 
shall not be unlawful for any person to manufac-
ture for sale, offer for sale, distribute in com-
merce, or import into the United States butyl 
nitrite for any commercial purpose or any other 
purpose approved under the Federal Food, Drug, 
and Cosmetic Act [21 U.S.C. 301 et seq.]. 

(c) Definitions 

For purposes of this section: 
(1) The term ‘‘butyl nitrite’’ includes n-butyl 

nitrite, isobutyl nitrite, secondary butyl ni-
trite, tertiary butyl nitrite, and mixtures con-
taining these chemicals. 

(2) The term ‘‘commercial purpose’’ means 
any commercial purpose other than for the 
production of consumer products containing 
butyl nitrite that may be used for inhaling or 
otherwise introducing butyl nitrite into the 
human body for euphoric or physical effects. 

(d) Effective date 

This section shall take effect 90 days after No-
vember 18, 1988. 

(Pub. L. 100–690, title II, § 2404, Nov. 18, 1988, 102 
Stat. 4231.) 

REFERENCES IN TEXT 

The Federal Food, Drug, and Cosmetic Act, referred 

to in subsec. (b), is act June 25, 1938, ch. 675, 52 Stat. 

1040, as amended, which is classified generally to chap-

ter 9 (§ 301 et seq.) of Title 21, Food and Drugs. For com-

plete classification of this Act to the Code, see section 

301 of Title 21 and Tables. 
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CODIFICATION 

Section was enacted as part of the Anti-Drug Abuse 

Act of 1988 and also as part of the Comprehensive Alco-

hol Abuse, Drug Abuse, and Mental Health Amend-

ments Act of 1988, and not as part of the Consumer 

Product Safety Act which comprises this chapter. 

§ 2057b. Banning of isopropal nitrite and other 
nitrites 

(a) In general 

Except as provided in subsection (b) of this 
section, volatile alkyl nitrite shall be consid-
ered a banned hazardous product under section 
2057 of this title. 

(b) Lawful purposes 

For the purposes of section 2057 of this title, it 
shall not be unlawful for any person to manufac-
ture for sale, offer for sale, distribute in com-
merce, or import into the United States volatile 
alkyl nitrites for any commercial purpose or 
any other purpose approved under the Federal 
Food, Drug, and Cosmetic Act [21 U.S.C. 301 et 
seq.]. 

(c) ‘‘Commercial purpose’’ defined 

For purposes of this section, the term ‘‘com-
mercial purpose’’ means any commercial pur-
pose other than for the production of consumer 
products containing volatile alkyl nitrites that 
may be used for inhaling or otherwise introduc-
ing volatile alkyl nitrites into the human body 
for euphoric or physical effects. 

(d) Effective date 

This section shall take effect 90 days after No-
vember 29, 1990. 

(Pub. L. 101–647, title XXXII, § 3202, Nov. 29, 1990, 
104 Stat. 4917.) 

REFERENCES IN TEXT 

The Federal Food, Drug, and Cosmetic Act, referred 

to in subsec. (b), is act June 25, 1938, ch. 675, 52 Stat. 

1040, as amended, which is classified generally to chap-

ter 9 (§ 301 et seq.) of Title 21, Food and Drugs. For com-

plete classification of this Act to the Code, see section 

301 of Title 21 and Tables. 

CODIFICATION 

Section was enacted as part of the Crime Control Act 

of 1990, and not as part of the Consumer Product Safety 

Act which comprises this chapter. 

§ 2058. Procedure for consumer product safety 
rules 

(a) Commencement of proceeding; publication of 
prescribed notice of proposed rulemaking; 
transmittal of notice 

A proceeding for the development of a con-
sumer product safety rule shall be commenced 
by the publication in the Federal Register of an 
advance notice of proposed rulemaking which 
shall— 

(1) identify the product and the nature of the 
risk of injury associated with the product; 

(2) include a summary of each of the regu-
latory alternatives under consideration by the 
Commission (including voluntary consumer 
product safety standards); 

(3) include information with respect to any 
existing standard known to the Commission 

which may be relevant to the proceedings, to-
gether with a summary of the reasons why the 
Commission believes preliminarily that such 
standard does not eliminate or adequately re-
duce the risk of injury identified in paragraph 
(1); 

(4) invite interested persons to submit to the 
Commission, within such period as the Com-
mission shall specify in the notice (which pe-
riod shall not be less than 30 days or more 
than 60 days after the date of publication of 
the notice), comments with respect to the risk 
of injury identified by the Commission, the 
regulatory alternatives being considered, and 
other possible alternatives for addressing the 
risk; 

(5) invite any person (other than the Com-
mission) to submit to the Commission, within 
such period as the Commission shall specify in 
the notice (which period shall not be less than 
30 days after the date of publication of the no-
tice), an existing standard or a portion of a 
standard as a proposed consumer product safe-
ty standard; and 

(6) invite any person (other than the Com-
mission) to submit to the Commission, within 
such period as the Commission shall specify in 
the notice (which period shall not be less than 
30 days after the date of publication of the no-
tice), a statement of intention to modify or 
develop a voluntary consumer product safety 
standard to address the risk of injury identi-
fied in paragraph (1) together with a descrip-
tion of a plan to modify or develop the stand-
ard. 

The Commission shall transmit such notice 
within 10 calendar days to the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Energy and Com-
merce of the House of Representatives. 

(b) Voluntary standard; publication as proposed 
rule; notice of reliance of Commission on 
standard 

(1) If the Commission determines that any 
standard submitted to it in response to an invi-
tation in a notice published under subsection 
(a)(5) of this section if promulgated (in whole, in 
part, or in combination with any other standard 
submitted to the Commission or any part of 
such a standard) as a consumer product safety 
standard, would eliminate or adequately reduce 
the risk of injury identified in the notice under 
subsection (a)(1) of this section, the Commission 
may publish such standard, in whole, in part, or 
in such combination and with nonmaterial 
modifications, as a proposed consumer product 
safety rule. 

(2) If the Commission determines that— 
(A) compliance with any standard submitted 

to it in response to an invitation in a notice 
published under subsection (a)(6) of this sec-
tion is likely to result in the elimination or 
adequate reduction of the risk of injury identi-
fied in the notice, and 

(B) it is likely that there will be substantial 
compliance with such standard, 

the Commission shall terminate any proceeding 
to promulgate a consumer product safety rule 
respecting such risk of injury and shall publish 
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in the Federal Register a notice which includes 
the determination of the Commission and which 
notifies the public that the Commission will 
rely on the voluntary standard to eliminate or 
reduce the risk of injury, except that the Com-
mission shall terminate any such proceeding 
and rely on a voluntary standard only if such 
voluntary standard is in existence. For purposes 
of this section, a voluntary standard shall be 
considered to be in existence when it is finally 
approved by the organization or other person 
which developed such standard, irrespective of 
the effective date of the standard. Before relying 
upon any voluntary consumer product safety 
standard, the Commission shall afford interested 
persons (including manufacturers, consumers, 
and consumer organizations) a reasonable oppor-
tunity to submit written comments regarding 
such standard. The Commission shall consider 
such comments in making any determination 
regarding reliance on the involved voluntary 
standard under this subsection. 

(c) Publication of proposed rule; preliminary 
regulatory analysis; contents; transmittal of 
notice 

No consumer product safety rule may be pro-
posed by the Commission unless, not less than 60 
days after publication of the notice required in 
subsection (a) of this section, the Commission 
publishes in the Federal Register the text of the 
proposed rule, including any alternatives, which 
the Commission proposes to promulgate, to-
gether with a preliminary regulatory analysis 
containing— 

(1) a preliminary description of the potential 
benefits and potential costs of the proposed 
rule, including any benefits or costs that can-
not be quantified in monetary terms, and an 
identification of those likely to receive the 
benefits and bear the costs; 

(2) a discussion of the reasons any standard 
or portion of a standard submitted to the Com-
mission under subsection (a)(5) of this section 
was not published by the Commission as the 
proposed rule or part of the proposed rule; 

(3) a discussion of the reasons for the Com-
mission’s preliminary determination that ef-
forts proposed under subsection (a)(6) of this 
section and assisted by the Commission as re-
quired by section 2054(a)(3) of this title would 
not, within a reasonable period of time, be 
likely to result in the development of a vol-
untary consumer product safety standard that 
would eliminate or adequately reduce the risk 
of injury addressed by the proposed rule; and 

(4) a description of any reasonable alter-
natives to the proposed rule, together with a 
summary description of their potential costs 
and benefits, and a brief explanation of why 
such alternatives should not be published as a 
proposed rule. 

The Commission shall transmit such notice 
within 10 calendar days to the Committee on 
Commerce, Science, and Transportation of the 
Senate and the Committee on Energy and Com-
merce of the House of Representatives. Any pro-
posed consumer product safety rule shall be is-
sued within twelve months after the date of pub-
lication of an advance notice of proposed rule-
making under subsection (a) of this section re-

lating to the product involved, unless the Com-
mission determines that such proposed rule is 
not reasonably necessary to eliminate or reduce 
the risk of injury associated with the product or 
is not in the public interest. The Commission 
may extend the twelve-month period for good 
cause. If the Commission extends such period, it 
shall immediately transmit notice of such ex-
tension to the Committee on Commerce, 
Science, and Transportation of the Senate and 
the Committee on Energy and Commerce of the 
House of Representatives. Such notice shall in-
clude an explanation of the reasons for such ex-
tension, together with an estimate of the date 
by which the Commission anticipates such rule-
making will be completed. The Commission 
shall publish notice of such extension and the 
information submitted to the Congress in the 
Federal Register. 

(d) Promulgation of rule; time 

(1) Within 60 days after the publication under 
subsection (c) of this section of a proposed con-
sumer product safety rule respecting a risk of 
injury associated with a consumer product, the 
Commission shall— 

(A) promulgate a consumer product safety 
rule respecting the risk of injury associated 
with such product, if it makes the findings re-
quired under subsection (f) of this section, or 

(B) withdraw the applicable notice of pro-
posed rulemaking if it determines that such 
rule is not (i) reasonably necessary to elimi-
nate or reduce an unreasonable risk of injury 
associated with the product, or (ii) in the pub-
lic interest; 

except that the Commission may extend such 60- 
day period for good cause shown (if it publishes 
its reasons therefor in the Federal Register). 

(2) Consumer product safety rules shall be pro-
mulgated in accordance with section 553 of title 
5, except that the Commission shall give inter-
ested persons an opportunity for the oral presen-
tation of data, views, or arguments, in addition 
to an opportunity to make written submissions. 
A transcript shall be kept of any oral presen-
tation. 

(e) Expression of risk of injury; consideration of 
available product data; needs of elderly and 
handicapped 

A consumer product safety rule shall express 
in the rule itself the risk of injury which the 
standard is designed to eliminate or reduce. In 
promulgating such a rule the Commission shall 
consider relevant available product data includ-
ing the results of research, development, test-
ing, and investigation activities conducted gen-
erally and pursuant to this chapter. In the pro-
mulgation of such a rule the Commission shall 
also consider and take into account the special 
needs of elderly and handicapped persons to de-
termine the extent to which such persons may 
be adversely affected by such rule. 

(f) Findings; final regulatory analysis; judicial re-
view of rule 

(1) Prior to promulgating a consumer product 
safety rule, the Commission shall consider, and 
shall make appropriate findings for inclusion in 
such rule with respect to— 
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(A) the degree and nature of the risk of in-
jury the rule is designed to eliminate or re-
duce; 

(B) the approximate number of consumer 
products, or types or classes thereof, subject 
to such rule; 

(C) the need of the public for the consumer 
products subject to such rule, and the probable 
effect of such rule upon the utility, cost, or 
availability of such products to meet such 
need; and 

(D) any means of achieving the objective of 
the order while minimizing adverse effects on 
competition or disruption or dislocation of 
manufacturing and other commercial prac-
tices consistent with the public health and 
safety. 

(2) The Commission shall not promulgate a 
consumer product safety rule unless it has pre-
pared, on the basis of the findings of the Com-
mission under paragraph (1) and on other infor-
mation before the Commission, a final regu-
latory analysis of the rule containing the fol-
lowing information: 

(A) A description of the potential benefits 
and potential costs of the rule, including costs 
and benefits that cannot be quantified in mon-
etary terms, and the identification of those 
likely to receive the benefits and bear the 
costs. 

(B) A description of any alternatives to the 
final rule which were considered by the Com-
mission, together with a summary description 
of their potential benefits and costs and a 
brief explanation of the reasons why these al-
ternatives were not chosen. 

(C) A summary of any significant issues 
raised by the comments submitted during the 
public comment period in response to the pre-
liminary regulatory analysis, and a summary 
of the assessment by the Commission of such 
issues. 

The Commission shall publish its final regu-
latory analysis with the rule. 

(3) The Commission shall not promulgate a 
consumer product safety rule unless it finds 
(and includes such finding in the rule)— 

(A) that the rule (including its effective 
date) is reasonably necessary to eliminate or 
reduce an unreasonable risk of injury associ-
ated with such product; 

(B) that the promulgation of the rule is in 
the public interest; 

(C) in the case of a rule declaring the prod-
uct a banned hazardous product, that no fea-
sible consumer product safety standard under 
this chapter would adequately protect the 
public from the unreasonable risk of injury as-
sociated with such product; 

(D) in the case of a rule which relates to a 
risk of injury with respect to which persons 
who would be subject to such rule have adopt-
ed and implemented a voluntary consumer 
product safety standard, that— 

(i) compliance with such voluntary con-
sumer product safety standard is not likely 
to result in the elimination or adequate re-
duction of such risk of injury; or 

(ii) it is unlikely that there will be sub-
stantial compliance with such voluntary 
consumer product safety standard; 

(E) that the benefits expected from the rule 
bear a reasonable relationship to its costs; and 

(F) that the rule imposes the least burden-
some requirement which prevents or ade-
quately reduces the risk of injury for which 
the rule is being promulgated. 

(4)(A) Any preliminary or final regulatory 
analysis prepared under subsection (c) or (f)(2) of 
this section shall not be subject to independent 
judicial review, except that when an action for 
judicial review of a rule is instituted, the con-
tents of any such regulatory analysis shall con-
stitute part of the whole rulemaking record of 
agency action in connection with such review. 

(B) The provisions of subparagraph (A) shall 
not be construed to alter the substantive or pro-
cedural standards otherwise applicable to judi-
cial review of any action by the Commission. 

(g) Effective date of rule or standard; stockpiling 
of product 

(1) Each consumer product safety rule shall 
specify the date such rule is to take effect not 
exceeding 180 days from the date promulgated, 
unless the Commission finds, for good cause 
shown, that a later effective date is in the public 
interest and publishes its reasons for such find-
ing. The effective date of a consumer product 
safety standard under this chapter shall be set 
at a date at least 30 days after the date of pro-
mulgation unless the Commission for good cause 
shown determines that an earlier effective date 
is in the public interest. In no case may the ef-
fective date be set at a date which is earlier 
than the date of promulgation. A consumer 
product safety standard shall be applicable only 
to consumer products manufactured after the ef-
fective date. 

(2) The Commission may by rule prohibit a 
manufacturer of a consumer product from stock-
piling any product to which a consumer product 
safety rule applies, so as to prevent such manu-
facturer from circumventing the purpose of such 
consumer product safety rule. For purposes of 
this paragraph, the term ‘‘stockpiling’’ means 
manufacturing or importing a product between 
the date of promulgation of such consumer prod-
uct safety rule and its effective date at a rate 
which is significantly greater (as determined 
under the rule under this paragraph) than the 
rate at which such product was produced or im-
ported during a base period (prescribed in the 
rule under this paragraph) ending before the 
date of promulgation of the consumer product 
safety rule. 

(h) Amendment or revocation of rule 

The Commission may by rule amend or revoke 
any consumer product safety rule. Such amend-
ment or revocation shall specify the date on 
which it is to take effect which shall not exceed 
180 days from the date the amendment or rev-
ocation is published unless the Commission 
finds for good cause shown that a later effective 
date is in the public interest and publishes its 
reasons for such finding. Where an amendment 
involves a material change in a consumer prod-
uct safety rule, sections 2056 and 2057 of this 
title, and subsections (a) through (g) of this sec-
tion shall apply. In order to revoke a consumer 
product safety rule, the Commission shall pub-
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lish a proposal to revoke such rule in the Fed-
eral Register, and allow oral and written presen-
tations in accordance with subsection (d)(2) of 
this section. It may revoke such rule only if it 
determines that the rule is not reasonably nec-
essary to eliminate or reduce an unreasonable 
risk of injury associated with the product. Sec-
tion 2060 of this title shall apply to any amend-
ment of a consumer product safety rule which 
involves a material change and to any revoca-
tion of a consumer product safety rule, in the 
same manner and to the same extent as such 
section applies to the Commission’s action in 
promulgating such a rule. 

(i) Petition to initiate rulemaking 

The Commission shall grant, in whole or in 
part, or deny any petition under section 553(e) of 
title 5 requesting the Commission to initiate a 
rulemaking, within a reasonable time after the 
date on which such petition is filed. The Com-
mission shall state the reasons for granting or 
denying such petition. The Commission may not 
deny any such petition on the basis of a vol-
untary standard unless the voluntary standard 
is in existence at the time of the denial of the 
petition, the Commission has determined that 
the voluntary standard is likely to result in the 
elimination or adequate reduction of the risk of 
injury identified in the petition, and it is likely 
that there will be substantial compliance with 
the standard. 

(Pub. L. 92–573, § 9, Oct. 27, 1972, 86 Stat. 1215; 
Pub. L. 94–284, § 9, May 11, 1976, 90 Stat. 506; Pub. 
L. 95–631, § 4(d), Nov. 10, 1978, 92 Stat. 3744; Pub. 
L. 97–35, title XII, § 1203(a), Aug. 13, 1981, 95 Stat. 
704; Pub. L. 101–608, title I, §§ 108(a), 109, 110(a), 
Nov. 16, 1990, 104 Stat. 3112, 3113.) 

AMENDMENTS 

1990—Subsec. (b)(2). Pub. L. 101–608, § 108(a), struck 

out period at end and inserted ‘‘, except that the Com-

mission shall terminate any such proceeding and rely 

on a voluntary standard only if such voluntary stand-

ard is in existence. For purposes of this section, a vol-

untary standard shall be considered to be in existence 

when it is finally approved by the organization or other 

person which developed such standard, irrespective of 

the effective date of the standard. Before relying upon 

any voluntary consumer product safety standard, the 

Commission shall afford interested persons (including 

manufacturers, consumers, and consumer organiza-

tions) a reasonable opportunity to submit written com-

ments regarding such standard. The Commission shall 

consider such comments in making any determination 

regarding reliance on the involved voluntary standard 

under this subsection.’’ 
Subsec. (c). Pub. L. 101–608, § 109, inserted at end ‘‘Any 

proposed consumer product safety rule shall be issued 

within twelve months after the date of publication of 

an advance notice of proposed rulemaking under sub-

section (a) relating to the product involved, unless the 

Commission determines that such proposed rule is not 

reasonably necessary to eliminate or reduce the risk of 

injury associated with the product or is not in the pub-

lic interest. The Commission may extend the twelve- 

month period for good cause. If the Commission ex-

tends such period, it shall immediately transmit notice 

of such extension to the Committee on Commerce, 

Science, and Transportation of the Senate and the 

Committee on Energy and Commerce of the House of 

Representatives. Such notice shall include an expla-

nation of the reasons for such extension, together with 

an estimate of the date by which the Commission an-

ticipates such rulemaking will be completed. The Com-

mission shall publish notice of such extension and the 
information submitted to the Congress in the Federal 
Register.’’ 

Subsec. (i). Pub. L. 101–608, § 110(a), added subsec. (i). 
1981—Subsec. (a). Pub. L. 97–35 amended subsec. (a) 

generally, substituting provisions for the commence-
ment of rule-making proceedings by the publication of 
a notice of proposed rule-making for provisions for the 
promulgation of rule after publication of a notice ac-
cording to specified provisions of law and to withdraw 
applicable notice of proceeding upon determination 
that such rule was not reasonably necessary to elimi-
nate or reduce an unreasonable risk of injury associ-
ated with the product or that it was in the public inter-
est, and providing for certain other procedural safe-
guards. 

Subsec. (b). Pub. L. 97–35 amended subsec. (b) gener-
ally, substituting provisions relating to the publication 
of a voluntary standard as a proposed consumer prod-
uct safety rule and notice of reliance by the Commis-
sion on such standard for provisions that a consumer 
product safety rule shall express the risk of injury 
which the standard is designed to eliminate or reduce. 

Subsec. (c). Pub. L. 97–35 amended subsec. (c) gener-
ally, substituting provisions relating to the publication 
in the Federal Register of the text of the proposed rule, 
including alternatives, with a preliminary regulatory 
analysis, and for the transmittal of such notice to cer-
tain committees of Congress for provisions relating to 
the requirement that the Commission make appro-
priate findings with respect to certain specified factors 
for inclusion in a consumer product safety rule. 

Subsec. (d). Pub. L. 97–35 amended subsec. (d) gener-
ally, substituting provisions relating to the time for 
promulgation of the rule in accordance with section 553 
of title 5 or withdrawal of the applicable notice for pro-
visions relating to the effective dates for rules and 
standards and the authority of the Commission to pro-
hibit stockpiling. 

Subsec. (e). Pub. L. 97–35 amended subsec. (e) gener-
ally, substituting provisions relating to the require-
ment that the consumer product safety rule express the 
risk of injury which is to be eliminated or reduced and 
requiring, that in promulgating the rule, the Commis-
sion to consider available product data and the needs of 
the elderly and handicapped persons for provisions re-
lating to the amendment and revocation of rules. 

Subsecs. (f) to (h). Pub. L. 97–35 added subsecs. (f) to 
(h). 

1978—Subsec. (a)(1), (2). Pub. L. 95–631 substituted in 
pars. (1) and (2) reference to section 2056 of this title for 
prior reference to section 2056(c), (e)(1), or (f) of this 
title. 

1976—Subsec. (b). Pub. L. 94–284 inserted provision di-
recting the Commission to take into consideration the 
special needs of the elderly and the handicapped in pro-
mulgating a consumer product safety rule. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 
Representatives treated as referring to Committee on 
Commerce of House of Representatives by section 1(a) 
of Pub. L. 104–14, set out as a note preceding section 21 
of Title 2, The Congress. Committee on Commerce of 
House of Representatives changed to Committee on En-
ergy and Commerce of House of Representatives, and 
jurisdiction over matters relating to securities and ex-
changes and insurance generally transferred to Com-
mittee on Financial Services of House of Representa-
tives by House Resolution No. 5, One Hundred Seventh 
Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 applicable with respect 
to regulations under this chapter and chapters 25 and 30 
of this title for which notices of proposed rulemaking 
are issued after Aug. 14, 1981, see section 1215 of Pub. L. 
97–35, set out as a note under section 2052 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2056, 2057, 2060, 
2064, 2067, 2068, 2082, 6004 of this title. 
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1 So in original. Probably should be followed by a closing 

parenthesis. 

§ 2059. Repealed. Pub. L. 97–35, title XII, § 1210, 
Aug. 13, 1981, 95 Stat. 721 

Section, Pub. L. 92–573, § 10, Oct. 27, 1972, 86 Stat. 1217; 

Pub. L. 94–284, § 10(a), May 11, 1976, 90 Stat. 506, related 

to filing of a petition by an interested person for issu-

ance, amendment, or revocation of a consumer product 

safety rule. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Aug. 14, 1981, see section 1215 of Pub. 

L. 97–35, set out as an Effective Date of 1981 Amend-

ment note under section 2052 of this title. 

§ 2060. Judicial review of consumer product safe-
ty rules 

(a) Petition by persons adversely affected, con-
sumers, or consumer organizations 

Not later than 60 days after a consumer prod-
uct safety rule is promulgated by the Commis-
sion, any person adversely affected by such rule, 
or any consumer or consumer organization, may 
file a petition with the United States court of 
appeals for the District of Columbia, or for the 
circuit in which such person, consumer, or orga-
nization resides or has his principal place of 
business for judicial review of such rule. Copies 
of the petition shall be forthwith transmitted by 
the clerk of the court to the Commission or 
other officer designated by it for that purpose 
and to the Attorney General. The record of the 
proceedings on which the Commission based its 
rule shall be filed in the court as provided for in 
section 2112 of title 28. For purposes of this sec-
tion, the term ‘‘record’’ means such consumer 
product safety rule; any notice or proposal pub-
lished pursuant to section 2056, 2057, or 2058 of 
this title; the transcript required by section 
2058(d)(2) of this title of any oral presentation; 
any written submission of interested parties; 
and any other information which the Commis-
sion considers relevant to such rule. 

(b) Additional data, views, or arguments 

If the petitioner applies to the court for leave 
to adduce additional data, views, or arguments 
and shows to the satisfaction of the court that 
such additional data, views, or arguments are 
material and that there were reasonable grounds 
for the petitioner’s failure to adduce such data, 
views, or arguments in the proceeding before the 
Commission, the court may order the Commis-
sion to provide additional opportunity for the 
oral presentation of data, views, or arguments 
and for written submissions. The Commission 
may modify its findings, or make new findings 
by reason of the additional data, views, or argu-
ments so taken and shall file such modified or 
new findings, and its recommendation, if any, 
for the modification or setting aside of its origi-
nal rule, with the return of such additional data, 
views, or arguments. 

(c) Jurisdiction; costs and attorneys’ fees; sub-
stantial evidence to support administrative 
findings 

Upon the filing of the petition under sub-
section (a) of this section the court shall have 
jurisdiction to review the consumer product 
safety rule in accordance with chapter 7 of title 
5, and to grant appropriate relief, including in-
terim relief, as provided in such chapter. A 

court may in the interest of justice include in 
such relief an award of the costs of suit, includ-
ing reasonable attorneys’ fees (determined in ac-
cordance with subsection (f) of this section 1 and 
reasonable expert witnesses’ fees. Attorneys’ 
fees may be awarded against the United States 
(or any agency or official of the United States) 
without regard to section 2412 of title 28 or any 
other provision of law. The consumer product 
safety rule shall not be affirmed unless the Com-
mission’s findings under sections 2058(f)(1) and 
2058(f)(3) of this title are supported by substan-
tial evidence on the record taken as a whole. 

(d) Supreme Court review 

The judgment of the court affirming or setting 
aside, in whole or in part, any consumer product 
safety rule shall be final, subject to review by 
the Supreme Court of the United States upon 
certiorari or certification, as provided in section 
1254 of title 28. 

(e) Other remedies 

The remedies provided for in this section shall 
be in addition to and not in lieu of any other 
remedies provided by law. 

(f) Computation of reasonable fee for attorney 

For purposes of this section and sections 
2072(a) and 2073 of this title, a reasonable attor-
ney’s fee is a fee (1) which is based upon (A) the 
actual time expended by an attorney in provid-
ing advice and other legal services in connection 
with representing a person in an action brought 
under this section, and (B) such reasonable ex-
penses as may be incurred by the attorney in the 
provision of such services, and (2) which is com-
puted at the rate prevailing for the provision of 
similar services with respect to actions brought 
in the court which is awarding such fee. 

(Pub. L. 92–573, § 11, Oct. 27, 1972, 86 Stat. 1218; 
Pub. L. 94–284, §§ 10(b), 11(a), May 11, 1976, 90 
Stat. 507; Pub. L. 97–35, title XII, 
§ 1211(h)(1)–(3)(A), Aug. 13, 1981, 95 Stat. 723; Pub. 
L. 97–414, § 9(j)(2), Jan. 4, 1983, 96 Stat. 2064.) 

AMENDMENTS 

1983—Subsec. (c). Pub. L. 97–414 substituted ‘‘sub-
section (f) of this section’’ for ‘‘section 2059(e)(4) of this 
title’’. 

1981—Subsec. (a). Pub. L. 97–35, § 1211(h)(2), sub-
stituted reference to section 2058(d)(2) of this title for 
reference to section 2058(a)(2) of this title. 

Subsec. (c). Pub. L. 97–35, § 1211(h)(1), substituted ref-
erence to section 2058(f)(1) and (3) of this title for ref-
erence to section 2058(c) of this title. 

Subsec. (f). Pub. L. 97–35, § 1211(h)(3)(A), added subsec. 
(f). 

1976—Subsec. (a). Pub. L. 94–284, § 11(a), permitted the 
Commission to file the record of its proceedings on 
which its rule was based with the court in lieu of trans-
mitting the record to the Attorney General. 

Subsec. (c). Pub. L. 94–284, § 10(b), inserted provision 
permitting the court to award costs, including reason-
able attorneys’ fees, in the interest of justice. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 
see section 1215 of Pub. L. 97–35, set out as a note under 
section 2052 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2058, 2072, 2073, 
2082, 6004 of this title. 
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1 So in original. Probably should be ‘‘(f)’’. 

§ 2061. Imminent hazards 

(a) Filing of action 

The Commission may file in a United States 
district court an action (1) against an immi-
nently hazardous consumer product for seizure 
of such product under subsection (b)(2) of this 
section, or (2) against any person who is a manu-
facturer, distributor, or retailer of such product, 
or (3) against both. Such an action may be filed 
notwithstanding the existence of a consumer 
product safety rule applicable to such product, 
or the pendency of any administrative or judi-
cial proceedings under any other provision of 
this chapter. As used in this section, and herein-
after in this chapter, the term ‘‘imminently haz-
ardous consumer product’’ means a consumer 
product which presents imminent and unreason-
able risk of death, serious illness, or severe per-
sonal injury. 

(b) Relief; product condemnation and seizure 

(1) The district court in which such action is 
filed shall have jurisdiction to declare such 
product an imminently hazardous consumer 
product, and (in the case of an action under sub-
section (a)(2) of this section) to grant (as ancil-
lary to such declaration or in lieu thereof) such 
temporary or permanent relief as may be nec-
essary to protect the public from such risk. 
Such relief may include a mandatory order re-
quiring the notification of such risk to pur-
chasers of such product known to the defendant, 
public notice, the recall, the repair or the re-
placement of, or refund for, such product. 

(2) In the case of an action under subsection 
(a)(1) of this section, the consumer product may 
be proceeded against by process of libel for the 
seizure and condemnation of such product in any 
United States district court within the jurisdic-
tion of which such consumer product is found. 
Proceedings and cases instituted under the au-
thority of the preceding sentence shall conform 
as nearly as possible to proceedings in rem in 
admiralty. 

(c) Consumer product safety rule 

Where appropriate, concurrently with the fil-
ing of such action or as soon thereafter as may 
be practicable, the Commission shall initiate a 
proceeding to promulgate a consumer product 
safety rule applicable to the consumer product 
with respect to which such action is filed. 

(d) Jurisdiction and venue; process; subpena 

(1) An action under subsection (a)(2) of this 
section may be brought in the United States dis-
trict court for the District of Columbia or in 
any judicial district in which any of the defend-
ants is found, is an inhabitant or transacts busi-
ness; and process in such an action may be 
served on a defendant in any other district in 
which such defendant resides or may be found. 
Subpenas requiring attendance of witnesses in 
such an action may run into any other district. 
In determining the judicial district in which an 
action may be brought under this section in in-
stances in which such action may be brought in 
more than one judicial district, the Commission 
shall take into account the convenience of the 
parties. 

(2) Whenever proceedings under this section 
involving substantially similar consumer prod-

ucts are pending in courts in two or more judi-
cial districts, they shall be consolidated for trial 
by order of any such court upon application rea-
sonably made by any party in interest, upon no-
tice to all other parties in interest. 

(e) Employment of attorneys by Commission 

Notwithstanding any other provision of law, in 
any action under this section, the Commission 
may direct attorneys employed by it to appear 
and represent it. 

(g) 1 Cost-benefit analysis of compliance with re-
lief ordered in action for judicial review of 
consumer product safety rule not required 

Nothing in this section shall be construed to 
require the Commission, in determining whether 
to bring an action against a consumer product 
or a person under this section, to prepare a com-
parison of the costs that would be incurred in 
complying with the relief that may be ordered 
in such action with the benefits to the public 
from such relief. 

(Pub. L. 92–573, § 12, Oct. 27, 1972, 86 Stat. 1218; 
Pub. L. 97–35, title XII, § 1205(a)(2), Aug. 13, 1981, 
95 Stat. 716; Pub. L. 101–608, title I, § 111(a)(1), 
Nov. 16, 1990, 104 Stat. 3114.) 

AMENDMENTS 

1990—Subsec. (g). Pub. L. 101–608 added subsec. (g). 

1981—Subsecs. (d) to (f). Pub. L. 97–35 redesignated 

subsecs. (e) and (f) as (d) and (e), respectively. Former 

subsec. (d), which provided for consultation with the 

Product Safety Advisory Council by the Commission 

prior to commencing an action, was struck out. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2055, 2064, 2066 

of this title; title 42 section 300j–22. 

§ 2062. Repealed. Pub. L. 97–35, title XII, § 1211(b), 
Aug. 13, 1981, 95 Stat. 721 

Section, Pub. L. 92–573, § 13, Oct. 27, 1972, 86 Stat. 1219, 

provided that Commission could prescribe procedures 

to insure that manufacturer of a new consumer product 

notify Commission of new product prior to its distribu-

tion. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Aug. 13, 1981, see section 1215 of Pub. 

L. 97–35, set out as an Effective Date of 1981 Amend-

ment note under section 2052 of this title. 

§ 2063. Product certification and labeling 

(a) Certification accompanying product; prod-
ucts with more than one manufacturer 

(1) Every manufacturer of a product which is 
subject to a consumer product safety standard 
under this chapter and which is distributed in 
commerce (and the private labeler of such prod-
uct if it bears a private label) shall issue a cer-
tificate which shall certify that such product 
conforms to all applicable consumer product 
safety standards, and shall specify any standard 
which is applicable. Such certificate shall ac-



Page 1252 TITLE 15—COMMERCE AND TRADE § 2064 

company the product or shall otherwise be fur-
nished to any distributor or retailer to whom 
the product is delivered. Any certificate under 
this subsection shall be based on a test of each 
product or upon a reasonable testing program; 
shall state the name of the manufacturer or pri-
vate labeler issuing the certificate; and shall in-
clude the date and place of manufacture. 

(2) In the case of a consumer product for which 
there is more than one manufacturer or more 
than one private labeler, the Commission may 
by rule designate one or more of such manufac-
turers or one or more of such private labelers (as 
the case may be) as the persons who shall issue 
the certificate required by paragraph (1) of this 
subsection, and may exempt all other manufac-
turers of such product or all other private label-
ers of the product (as the case may be) from the 
requirement under paragraph (1) to issue a cer-
tificate with respect to such product. 

(b) Rules to establish reasonable testing pro-
grams 

The Commission may by rule prescribe reason-
able testing programs for consumer products 
which are subject to consumer product safety 
standards under this chapter and for which a 
certificate is required under subsection (a) of 
this section. Any test or testing program on the 
basis of which a certificate is issued under sub-
section (a) of this section may, at the option of 
the person required to certify the product, be 
conducted by an independent third party quali-
fied to perform such tests or testing programs. 

(c) Form and contents of labels 

The Commission may by rule require the use 
and prescribe the form and content of labels 
which contain the following information (or 
that portion of it specified in the rule)— 

(1) The date and place of manufacture of any 
consumer product. 

(2) A suitable identification of the manufac-
turer of the consumer product, unless the 
product bears a private label in which case it 
shall identify the private labeler and shall also 
contain a code mark which will permit the 
seller of such product to identify the manufac-
turer thereof to the purchaser upon his re-
quest. 

(3) In the case of a consumer product subject 
to a consumer product safety rule, a certifi-
cation that the product meets all applicable 
consumer product safety standards and a spec-
ification of the standards which are applica-
ble. 

Such labels, where practicable, may be required 
by the Commission to be permanently marked 
on or affixed to any such consumer product. The 
Commission may, in appropriate cases, permit 
information required under paragraphs (1) and 
(2) of this subsection to be coded. 

(Pub. L. 92–573, § 14, Oct. 27, 1972, 86 Stat. 1220.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2066, 2068, 2082 

of this title. 

§ 2064. Substantial product hazards 

(a) ‘‘Substantial product hazard’’ defined 

For purposes of this section, the term ‘‘sub-
stantial product hazard’’ means— 

(1) a failure to comply with an applicable 
consumer product safety rule which creates a 
substantial risk of injury to the public, or 

(2) a product defect which (because of the 
pattern of defect, the number of defective 
products distributed in commerce, the sever-
ity of the risk, or otherwise) creates a sub-
stantial risk of injury to the public. 

(b) Noncompliance with applicable consumer 
product safety rules; product defects; notice 
to Commission by manufacturer, distributor, 
or retailer 

Every manufacturer of a consumer product 
distributed in commerce, and every distributor 
and retailer of such product, who obtains infor-
mation which reasonably supports the conclu-
sion that such product— 

(1) fails to comply with an applicable con-
sumer product safety rule or with a voluntary 
consumer product safety standard upon which 
the Commission has relied under section 2058 
of this title; 

(2) contains a defect which could create a 
substantial product hazard described in sub-
section (a)(2) of this section; or 

(3) creates an unreasonable risk of serious 
injury or death, 

shall immediately inform the Commission of 
such failure to comply, of such defect, or of such 
risk, unless such manufacturer, distributor, or 
retailer has actual knowledge that the Commis-
sion has been adequately informed of such de-
fect, failure to comply, or such risk. 

(c) Public notice of defect or failure to comply; 
mail notice 

If the Commission determines (after affording 
interested persons, including consumers and 
consumer organizations, an opportunity for a 
hearing in accordance with subsection (f) of this 
section) that a product distributed in commerce 
presents a substantial product hazard and that 
notification is required in order to adequately 
protect the public from such substantial product 
hazard, the Commission may order the manufac-
turer or any distributor or retailer of the prod-
uct to take any one or more of the following ac-
tions: 

(1) To give public notice of the defect or fail-
ure to comply. 

(2) To mail notice to each person who is a 
manufacturer, distributor, or retailer of such 
product. 

(3) To mail notice to every person to whom 
the person required to give notice knows such 
product was delivered or sold. 

Any such order shall specify the form and con-
tent of any notice required to be given under 
such order. 

(d) Repair; replacement; refunds; action plan 

If the Commission determines (after affording 
interested parties, including consumers and con-
sumer organizations, an opportunity for a hear-
ing in accordance with subsection (f) of this sec-
tion) that a product distributed in commerce 
presents a substantial product hazard and that 
action under this subsection is in the public in-
terest, it may order the manufacturer or any 
distributor or retailer of such product to take 



Page 1253 TITLE 15—COMMERCE AND TRADE § 2064 

1 So in original. Probably should be ‘‘extend’’. 

whichever of the following actions the person to 
whom the order is directed elects: 

(1) To bring such product into conformity 
with the requirements of the applicable con-
sumer product safety rule or to repair the de-
fect in such product. 

(2) To replace such product with a like or 
equivalent product which complies with the 
applicable consumer product safety rule or 
which does not contain the defect. 

(3) To refund the purchase price of such 
product (less a reasonable allowance for use, if 
such product has been in the possession of a 
consumer for one year or more (A) at the time 
of public notice under subsection (c) of this 
section, or (B) at the time the consumer re-
ceives actual notice of the defect or non-
compliance, whichever first occurs). 

An order under this subsection may also require 
the person to whom it applies to submit a plan, 
satisfactory to the Commission, for taking ac-
tion under whichever of the preceding para-
graphs of this subsection under which such per-
son has elected to act. The Commission shall 
specify in the order the persons to whom refunds 
must be made if the person to whom the order is 
directed elects to take action described in para-
graph (3). If an order under this subsection is di-
rected to more than one person, the Commission 
shall specify which person has the election 
under this subsection. An order under this sub-
section may prohibit the person to whom it ap-
plies from manufacturing for sale, offering for 
sale, distributing in commerce, or importing 
into the customs territory of the United States 
(as defined in general note 2 of the Harmonized 
Tariff Schedule of the United States), or from 
doing any combination of such actions, the 
product with respect to which the order was is-
sued. 

(e) Reimbursement 

(1) No charge shall be made to any person 
(other than a manufacturer, distributor, or re-
tailer) who avails himself of any remedy pro-
vided under an order issued under subsection (d) 
of this section, and the person subject to the 
order shall reimburse each person (other than a 
manufacturer, distributor, or retailer) who is 
entitled to such a remedy for any reasonable 
and foreseeable expenses incurred by such per-
son in availing himself of such remedy. 

(2) An order issued under subsection (c) or (d) 
of this section with respect to a product may re-
quire any person who is a manufacturer, dis-
tributor, or retailer of the product to reimburse 
any other person who is a manufacturer, dis-
tributor, or retailer of such product for such 
other person’s expenses in connection with car-
rying out the order, if the Commission deter-
mines such reimbursement to be in the public 
interest. 

(f) Hearing 

An order under subsection (c) or (d) of this sec-
tion may be issued only after an opportunity for 
a hearing in accordance with section 554 of title 
5 except that, if the Commission determines 
that any person who wishes to participate in 
such hearing is a part of a class of participants 
who share an identity of interest, the Commis-

sion may limit such person’s participation in 
such hearing to participation through a single 
representative designated by such class (or by 
the Commission if such class fails to designate 
such a representative). Any settlement offer 
which is submitted to the presiding officer at a 
hearing under this subsection shall be transmit-
ted by the officer to the Commission for its con-
sideration unless the settlement offer is clearly 
frivolous or duplicative of offers previously 
made. 

(g) Preliminary injunction 

(1) If the Commission has initiated a proceed-
ing under this section for the issuance of an 
order under subsection (d) of this section with 
respect to a product which the Commission has 
reason to believe presents a substantial product 
hazard, the Commission (without regard to sec-
tion 2076(b)(7) of this title) or the Attorney Gen-
eral may, in accordance with section 2061(d)(1) of 
this title, apply to a district court of the United 
States for the issuance of a preliminary injunc-
tion to restrain the distribution in commerce of 
such product pending the completion of such 
proceeding. If such a preliminary injunction has 
been issued, the Commission (or the Attorney 
General if the preliminary injunction was issued 
upon an application of the Attorney General) 
may apply to the issuing court for extensions of 
such preliminary injunction. 

(2) Any preliminary injunction, and any exten-
sion of a preliminary injunction, issued under 
this subsection with respect to a product shall 
be in effect for such period as the issuing court 
prescribes not to exceed a period which extends 
beyond the thirtieth day from the date of the is-
suance of the preliminary injunction (or, in the 
case of a preliminary injunction which has been 
extended, the date of its extension) or the date 
of the completion or termination of the proceed-
ing under this section respecting such product, 
whichever date occurs first. 

(3) The amount in controversy requirement of 
section 1331 of title 28 does not apply with re-
spect to the jurisdiction of a district court of 
the United States to issue or exend 1 a prelimi-
nary injunction under this subsection. 

(h) Cost-benefit analysis of notification or other 
action not required 

Nothing in this section shall be construed to 
require the Commission, in determining that a 
product distributed in commerce presents a sub-
stantial product hazard and that notification or 
other action under this section should be taken, 
to prepare a comparison of the costs that would 
be incurred in providing notification or taking 
other action under this section with the benefits 
from such notification or action. 

(Pub. L. 92–573, § 15, Oct. 27, 1972, 86 Stat. 1221; 
Pub. L. 94–284, § 12(a), May 11, 1976, 90 Stat. 508; 
Pub. L. 97–35, title XII, § 1211(h)(4), Aug. 13, 1981, 
95 Stat. 723; Pub. L. 97–414, § 9(j)(3), (m), Jan. 4, 
1983, 96 Stat. 2064, 2065; Pub. L. 100–418, title I, 
§ 1214(d), Aug. 23, 1988, 102 Stat. 1156; Pub. L. 
101–608, title I, §§ 111(a)(2), 112(a), 113, Nov. 16, 
1990, 104 Stat. 3114, 3115, 3117.) 
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REFERENCES IN TEXT 

The Harmonized Tariff Schedule of the United States, 

referred to in subsec. (d), is not set out in the Code. See 

Publication of Harmonized Tariff Schedule note set out 

under section 1202 of Title 19, Customs Duties. 

AMENDMENTS 

1990—Subsec. (b). Pub. L. 101–608, § 112(a)(4), (5), in 

concluding provisions substituted ‘‘comply, of such de-

fect, or of such risk’’ for ‘‘comply or of such defect’’ 

and ‘‘defect, failure to comply, or such risk’’ for ‘‘defect 

or failure to comply’’. 

Subsec. (b)(1). Pub. L. 101–608, § 112(a)(1), inserted ref-

erence to voluntary consumer product safety standard 

upon which Commission has relied under section 2058 of 

this title. 

Subsec. (b)(3). Pub. L. 101–608, § 112(a)(2), (3), added 

par. (3). 

Subsec. (f). Pub. L. 101–608, § 113, inserted at end ‘‘Any 

settlement offer which is submitted to the presiding of-

ficer at a hearing under this subsection shall be trans-

mitted by the officer to the Commission for its consid-

eration unless the settlement offer is clearly frivolous 

or duplicative of offers previously made.’’ 

Subsec. (h). Pub. L. 101–608, § 111(a)(2), added subsec. 

(h). 

1988—Subsec. (d). Pub. L. 100–418 substituted ‘‘general 

note 2 of the Harmonized Tariff Schedule of the United 

States’’ for ‘‘general headnote 2 to the Tariff Schedules 

of the United States’’ in last sentence. 

1983—Subsec. (g)(1). Pub. L. 97–414 clarified previous 

inconsistencies in 1982 amendment by substituting 

‘‘section 206(d)(1)’’ for ‘‘section 206(c)(1)’’ and amending 

Pub. L. 97–35, § 1211(h)(4), so as to strike out direction 

that par. (1) be amended by inserting ‘‘, Science and 

Transportation’’ after ‘‘on Commerce’’. 

1981—Subsec. (g)(1). Pub. L. 97–35, § 1211(h)(4), sub-

stituted reference to section 2061(c)(1) for reference to 

section 2061(e)(1), but probably should have substituted 

instead reference to section 2061(d)(1) in view of the re-

designation of section 2061(e)(1) as section 2061(d)(1) by 

section 1205(a)(2) of Pub. L. 97–35 and the nonexistence 

of a section 2061(c)(1) of this title. Provisions of Pub. L. 

97–35 directing that ‘‘, Science and Transportation’’ be 

inserted after ‘‘on Commerce’’ could not be executed in 

view of lack of such language in text. Section 1211(h)(4) 

of Pub. L. 97–35 was subsequently amended by Pub. L. 

97–414. See 1983 Amendment note above. 

1976—Subsec. (d). Pub. L. 94–284, § 12(a)(1), provided, in 

provision following par. (3), that an order issued under 

this subsection may prohibit the person to whom it ap-

plies from manufacturing for sale, offering for sale, dis-

tributing in commerce, or importing into the customs 

territory of the United States, the product for which 

the order was issued. 

Subsec. (g). Pub. L. 94–284, § 12(a)(2), added subsec. (g). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–418 effective Jan. 1, 1989, 

and applicable with respect to articles entered on or 

after such date, see section 1217(b)(1) of Pub. L. 100–418, 

set out as an Effective Date note under section 3001 of 

Title 19, Customs Duties. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

REPORTING REQUIREMENTS 

Pub. L. 103–267, title I, § 102, June 16, 1994, 108 Stat. 

726, provided that: 

‘‘(a) REPORTS TO CONSUMER PRODUCT SAFETY COMMIS-

SION.— 

‘‘(1) REQUIREMENT TO REPORT.—Each manufacturer, 

distributor, retailer, and importer of a marble, small 

ball, or latex balloon, or a toy or game that contains 

a marble, small ball, latex balloon, or other small 

part, shall report to the Commission any information 

obtained by such manufacturer, distributor, retailer, 

or importer which reasonably supports the conclusion 

that— 

‘‘(A) an incident occurred in which a child (re-

gardless of age) choked on such a marble, small 

ball, or latex balloon or on a marble, small ball, 

latex balloon, or other small part contained in such 

toy or game; and 

‘‘(B) as a result of that incident the child died, 

suffered serious injury, ceased breathing for any 

length of time, or was treated by a medical profes-

sional. 

‘‘(2) TREATMENT UNDER CPSA.—For purposes of sec-

tion 19(a)(3) of the Consumer Product Safety Act (15 

U.S.C. 2068(a)(3)), the requirement to report informa-

tion under this subsection is deemed to be a require-

ment under such Act [15 U.S.C. 2051 et seq.]. 

‘‘(3) EFFECT ON LIABILITY.—A report by a manufac-

turer, distributor, retailer, or importer under para-

graph (1) shall not be interpreted, for any purpose, as 

an admission of liability or of the truth of the infor-

mation contained in the report. 

‘‘(b) CONFIDENTIALITY PROTECTIONS.—The confiden-

tiality protections of section 6(b) of the Consumer 

Product Safety Act (15 U.S.C. 2055(b)) apply to any in-

formation reported to the Commission under sub-

section (a) of this section. For purposes of section 

6(b)(5) of such Act, information so reported shall be 

treated as information submitted pursuant to section 

15(b) of such Act [15 U.S.C. 2064(b)] respecting a con-

sumer product.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2055, 2066, 2068, 

2071, 2073 of this title; title 42 section 300j–22. 

§ 2065. Inspection and recordkeeping 

(a) For purposes of implementing this chapter, 
or rules or orders prescribed under this chapter, 
officers or employees duly designated by the 
Commission, upon presenting appropriate cre-
dentials and a written notice from the Commis-
sion to the owner, operator, or agent in charge, 
are authorized— 

(1) to enter, at reasonable times, (A) any fac-
tory, warehouse, or establishment in which 
consumer products are manufactured or held, 
in connection with distribution in commerce, 
or (B) any conveyance being used to transport 
consumer products in connection with dis-
tribution in commerce; and 

(2) to inspect, at reasonable times and in a 
reasonable manner such conveyance or those 
areas of such factory, warehouse, or establish-
ment where such products are manufactured, 
held, or transported and which may relate to 
the safety of such products. Each such inspec-
tion shall be commenced and completed with 
reasonable promptness. 

(b) Every person who is a manufacturer, pri-
vate labeler, or distributor of a consumer prod-
uct shall establish and maintain such records, 
make such reports, and provide such informa-
tion as the Commission may, by rule, reason-
ably require for the purposes of implementing 
this chapter, or to determine compliance with 
rules or orders prescribed under this chapter. 
Upon request of an officer or employee duly des-
ignated by the Commission, every such manu-
facturer, private labeler, or distributor shall 
permit the inspection of appropriate books, rec-
ords, and papers relevant to determining wheth-
er such manufacturer, private labeler, or dis-
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tributor has acted or is acting in compliance 
with this chapter and rules under this chapter. 

(Pub. L. 92–573, § 16, Oct. 27, 1972, 86 Stat. 1222.) 

§ 2066. Imported products 

(a) Refusal of admission 

Any consumer product offered for importation 
into the customs territory of the United States 
(as defined in general note 2 of the Harmonized 
Tariff Schedule of the United States) shall be re-
fused admission into such customs territory if 
such product— 

(1) fails to comply with an applicable con-
sumer product safety rule; 

(2) is not accompanied by a certificate re-
quired by section 2063 of this title, or is not la-
beled in accordance with regulations under 
section 2063(c) of this title; 

(3) is or has been determined to be an immi-
nently hazardous consumer product in a pro-
ceeding brought under section 2061 of this 
title; 

(4) has a product defect which constitutes a 
substantial product hazard (within the mean-
ing of section 2064(a)(2)) of this title; or 

(5) is a product which was manufactured by 
a person who the Commission has informed 
the Secretary of the Treasury is in violation 
of subsection (g) of this section. 

(b) Samples 

The Secretary of the Treasury shall obtain 
without charge and deliver to the Commission, 
upon the latter’s request, a reasonable number 
of samples of consumer products being offered 
for import. Except for those owners or con-
signees who are or have been afforded an oppor-
tunity for a hearing in a proceeding under sec-
tion 2061 of this title with respect to an immi-
nently hazardous product, the owner or con-
signee of the product shall be afforded an oppor-
tunity by the Commission for a hearing in ac-
cordance with section 554 of title 5 with respect 
to the importation of such products into the 
customs territory of the United States. If it ap-
pears from examination of such samples or 
otherwise that a product must be refused admis-
sion under the terms of subsection (a) of this 
section, such product shall be refused admission, 
unless subsection (c) of this section applies and 
is complied with. 

(c) Modification 

If it appears to the Commission that any con-
sumer product which may be refused admission 
pursuant to subsection (a) of this section can be 
so modified that it need not (under the terms of 
paragraphs (1) through (4) of subsection (a) of 
this section) be refused admission, the Commis-
sion may defer final determination as to the ad-
mission of such product and, in accordance with 
such regulations as the Commission and the 
Secretary of the Treasury shall jointly agree to, 
permit such product to be delivered from cus-
toms custody under bond for the purpose of per-
mitting the owner or consignee an opportunity 
to so modify such product. 

(d) Supervision of modifications 

All actions taken by an owner or consignee to 
modify such product under subsection (c) of this 

section shall be subject to the supervision of an 
officer or employee of the Commission and of 
the Department of the Treasury. If it appears to 
the Commission that the product cannot be so 
modified or that the owner or consignee is not 
proceeding satisfactorily to modify such prod-
uct, it shall be refused admission into the cus-
toms territory of the United States, and the 
Commission may direct the Secretary to de-
mand redelivery of the product into customs 
custody, and to seize the product in accordance 
with section 2071(b) of this title if it is not so re-
delivered. 

(e) Product destruction 

Products refused admission into the customs 
territory of the United States under this section 
must be exported, except that upon application, 
the Secretary of the Treasury may permit the 
destruction of the product in lieu of exportation. 
If the owner or consignee does not export the 
product within a reasonable time, the Depart-
ment of the Treasury may destroy the product. 

(f) Payment of expenses occasioned by refusal of 
admission 

All expenses (including travel, per diem or 
subsistence, and salaries of officers or employees 
of the United States) in connection with the de-
struction provided for in this section (the 
amount of such expenses to be determined in ac-
cordance with regulations of the Secretary of 
the Treasury) and all expenses in connection 
with the storage, cartage, or labor with respect 
to any consumer product refused admission 
under this section, shall be paid by the owner or 
consignee and, in default of such payment, shall 
constitute a lien against any future importa-
tions made by such owner or consignee. 

(g) Importation conditioned upon manufacturer’s 
compliance 

The Commission may, by rule, condition the 
importation of a consumer product on the man-
ufacturer’s compliance with the inspection and 
recordkeeping requirements of this chapter and 
the Commission’s rules with respect to such re-
quirements. 

(h) Product surveillance program 

(1) The Commission shall establish and main-
tain a permanent product surveillance program, 
in cooperation with other appropriate Federal 
agencies, for the purpose of carrying out the 
Commission’s responsibilities under this chapter 
and the other Acts administered by the Commis-
sion and preventing the entry of unsafe con-
sumer products into the commerce of the United 
States. 

(2) The Commission may provide to the agen-
cies with which it is cooperating under para-
graph (1) such information, data, violator lists, 
test results, and other support, guidance, and 
documents as may be necessary or helpful for 
such agencies to cooperate with the Commission 
to carry out the product surveillance program 
under paragraph (1). 

(3) The Commission shall periodically report 
to the Congress the results of the surveillance 
program under paragraph (1). 

(Pub. L. 92–573, § 17, Oct. 27, 1972, 86 Stat. 1223; 
Pub. L. 100–418, title I, § 1214(d), Aug. 23, 1988, 102 
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1 So in original. Words ‘‘or’’ and ‘‘and’’ probably should not ap-

pear at the end of pars. (7) and (8). The period at the end of par. 

(9) probably should be a semicolon, and the period at the end of 

par. (10) probably should be a semicolon followed by ‘‘or’’. 

Stat. 1156; Pub. L. 101–608, title I, § 114, Nov. 16, 
1990, 104 Stat. 3118.) 

REFERENCES IN TEXT 

The Harmonized Tariff Schedule of the United States, 

referred to in subsec. (a), is not set out in the Code. See 

Publication of Harmonized Tariff Schedule note set out 

under section 1202 of Title 19, Customs Duties. 

AMENDMENTS 

1990—Subsec. (h). Pub. L. 101–608 added subsec. (h). 

1988—Subsec. (a). Pub. L. 100–418 substituted ‘‘general 

note 2 of the Harmonized Tariff Schedule of the United 

States’’ for ‘‘general headnote 2 to the Tariff Schedules 

of the United States’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–418 effective Jan. 1, 1989, 

and applicable with respect to articles entered on or 

after such date, see section 1217(b)(1) of Pub. L. 100–418, 

set out as an Effective Date note under section 3001 of 

Title 19, Customs Duties. 

§ 2067. Exemption of exports 

(a) Risk of injury to consumers within United 
States 

This chapter shall not apply to any consumer 
product if (1) it can be shown that such product 
is manufactured, sold, or held for sale for export 
from the United States (or that such product 
was imported for export), unless (A) such con-
sumer product is in fact distributed in com-
merce for use in the United States, or (B) the 
Commission determines that exportation of such 
product presents an unreasonable risk of injury 
to consumers within the United States, and (2) 
such consumer product when distributed in com-
merce, or any container in which it is enclosed 
when so distributed, bears a stamp or label stat-
ing that such consumer product is intended for 
export; except that this chapter shall apply to 
any consumer product manufactured for sale, of-
fered for sale, or sold for shipment to any instal-
lation of the United States located outside of 
the United States. 

(b) Statement of exportation: filing period, infor-
mation; notification of foreign country; peti-
tion for minimum filing period: good cause 

Not less than thirty days before any person ex-
ports to a foreign country any product— 

(1) which is not in conformity with an appli-
cable consumer product safety standard in ef-
fect under this chapter, or 

(2) which is declared to be a banned hazard-
ous substance by a rule promulgated under 
section 2058 of this title, 

such person shall file a statement with the Com-
mission notifying the Commission of such expor-
tation, and the Commission, upon receipt of 
such statement, shall promptly notify the gov-
ernment of such country of such exportation and 
the basis for such safety standard or rule. Any 
statement filed with the Commission under the 
preceding sentence shall specify the anticipated 
date of shipment of such product, the country 
and port of destination of such product, and the 
quantity of such product that will be exported, 
and shall contain such other information as the 
Commission may by regulation require. Upon 
petition filed with the Commission by any per-
son required to file a statement under this sub-

section respecting an exportation, the Commis-
sion may, for good cause shown, exempt such 
person from the requirement of this subsection 
that such a statement be filed no less than thir-
ty days before the date of the exportation, ex-
cept that in no case shall the Commission per-
mit such a statement to be filed later than the 
tenth day before such date. 

(Pub. L. 92–573, § 18, Oct. 27, 1972, 86 Stat. 1224; 
Pub. L. 95–631, § 6(a), Nov. 10, 1978, 92 Stat. 3745.) 

AMENDMENTS 

1978—Subsec. (a). Pub. L. 95–631 designated existing 

text as subsec. (a) and cl. (A) and in subsec. (a), as so 

designated, added cl. (B), and added subsec. (b). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2068 of this title. 

§ 2068. Prohibited acts 

(a) Designation 

It shall be unlawful for any person to— 
(1) manufacture for sale, offer for sale, dis-

tribute in commerce, or import into the 
United States any consumer product which is 
not in conformity with an applicable con-
sumer product safety standard under this 
chapter; 

(2) manufacture for sale, offer for sale, dis-
tribute in commerce, or import into the 
United States any consumer product which 
has been declared a banned hazardous product 
by a rule under this chapter; 

(3) fail or refuse to permit access to or copy-
ing of records, or fail or refuse to establish or 
maintain records, or fail or refuse to make re-
ports or provide information, or fail or refuse 
to permit entry or inspection, as required 
under this chapter or rule thereunder; 

(4) fail to furnish information required by 
section 2064(b) of this title; 

(5) fail to comply with an order issued under 
section 2064(c) or (d) of this title (relating to 
notification, to repair, replacement, and re-
fund, and to prohibited acts); 

(6) fail to furnish a certificate required by 
section 2063 of this title or issue a false certifi-
cate if such person in the exercise of due care 
has reason to know that such certificate is 
false or misleading in any material respect; or 
to fail to comply with any rule under section 
2063(c) of this title (relating to labeling); 

(7) fail to comply with any rule under sec-
tion 2058(g)(2) of this title (relating to stock-
piling); or 1 

(8) fail to comply with any rule under sec-
tion 2076(e) of this title (relating to provision 
of performance and technical data); and 1 

(9) fail to comply with any rule or require-
ment under section 2082 of this title (relating 
to labeling and testing of cellulose insula-
tion).1 

(10) fail to file a statement with the Com-
mission pursuant to section 2067(b) of this 
title.1 

(11) fail to furnish information required by 
section 2084 of this title. 
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(b) Exception 

Paragraphs (1) and (2) of subsection (a) of this 
section shall not apply to any person (1) who 
holds a certificate issued in accordance with sec-
tion 2063(a) of this title to the effect that such 
consumer product conforms to all applicable 
consumer product safety rules, unless such per-
son knows that such consumer product does not 
conform, or (2) who relies in good faith on the 
representation of the manufacturer or a dis-
tributor of such product that the product is not 
subject to an applicable product safety rule. 

(Pub. L. 92–573, § 19, Oct. 27, 1972, 86 Stat. 1224; 
Pub. L. 94–284, §§ 12(b), 13(a), May 11, 1976, 90 
Stat. 508, 509; Pub. L. 95–319, § 3(b), July 11, 1978, 
92 Stat. 390; Pub. L. 95–631, § 6(b), Nov. 10, 1978, 92 
Stat. 3745; Pub. L. 97–414, § 9(j)(4), Jan. 4, 1983, 96 
Stat. 2064; Pub. L. 101–608, title I, § 112(d), Nov. 
16, 1990, 104 Stat. 3117.) 

AMENDMENTS 

1990—Subsec. (a)(11). Pub. L. 101–608 added par. (11). 

1983—Subsec. (a)(7). Pub. L. 97–414, § 9(j)(4)(A), sub-

stituted ‘‘section 2058(g)(2)’’ for ‘‘section 2058(d)(2)’’. 

Subsec. (a)(8). Pub. L. 97–414, § 9(j)(4)(B), redesignated 

par. (9) as (8) and struck out former par. (8) which made 

it unlawful for any person to fail to comply with any 

rule under section 2062 of this title (relating to prior 

notice and description of new consumer products). 

Subsec. (a)(9), (10). Pub. L. 97–414, § 9(j)(4)(B), redesig-

nated par. (10), as added by Pub. L. 95–319, as (9). 

Former par. (9) redesignated (8). 

1978—Subsec. (a)(10). Pub. L. 95–631 added par. (10), 

providing that it be unlawful to fail to file a statement 

with the Commission pursuant to section 2067(b) of this 

title. 

Pub. L. 95–319 added par. (10), providing that it be un-

lawful to fail to comply with any rule or requirement 

under section 2082 of this title. 

1976—Subsec. (a). Pub. L. 94–284 substituted ‘‘to’’ for 

‘‘and to’’ and inserted ‘‘, and to prohibited acts’’ after 

‘‘refund’’ in par. (5), inserted ‘‘or fail or refuse to estab-

lish or maintain records,’’ after ‘‘copying of records,’’ 

in par. (3), and added pars. (8) and (9). 

DUTY TO REPORT CHOKING INCIDENTS CAUSED BY 

CHILDREN’S TOYS OR GAMES 

For purposes of subsec. (a)(3) of this section, require-

ment to report information relating to choking inci-

dents caused by children’s toys or games to Consumer 

Product Safety Commission deemed a requirement 

under this chapter, see section 102 of Pub. L. 103–267, set 

out as a Reporting Requirements note under section 

2064 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2055, 2069, 2070, 

2071 of this title. 

§ 2069. Civil penalties 

(a) Amount of penalty 

(1) Any person who knowingly violates section 
2068 of this title shall be subject to a civil pen-
alty not to exceed $5,000 for each such violation. 
Subject to paragraph (2), a violation of section 
2068(a)(1), (2), (4), (5), (6), (7), (8), (9), (10), or (11) 
of this title shall constitute a separate offense 
with respect to each consumer product involved, 
except that the maximum civil penalty shall not 
exceed $1,250,000 for any related series of viola-
tions. A violation of section 2068(a)(3) of this 
title shall constitute a separate violation with 
respect to each failure or refusal to allow or per-

form an act required thereby; and, if such viola-
tion is a continuing one, each day of such viola-
tion shall constitute a separate offense, except 
that the maximum civil penalty shall not exceed 
$1,250,000 for any related series of violations. 

(2) The second sentence of paragraph (1) of this 
subsection shall not apply to violations of para-
graph (1) or (2) of section 2068(a) of this title— 

(A) if the person who violated such para-
graphs is not the manufacturer or private la-
beler or a distributor of the products involved, 
and 

(B) if such person did not have either (i) ac-
tual knowledge that his distribution or sale of 
the product violated such paragraphs or (ii) 
notice from the Commission that such dis-
tribution or sale would be a violation of such 
paragraphs. 

(3)(A) The maximum penalty amounts author-
ized in paragraph (1) shall be adjusted for infla-
tion as provided in this paragraph. 

(B) Not later than December 1, 1994, and De-
cember 1 of each fifth calendar year thereafter, 
the Commission shall prescribe and publish in 
the Federal Register a schedule of maximum au-
thorized penalties that shall apply for violations 
that occur after January 1 of the year imme-
diately following such publication. 

(C) The schedule of maximum authorized pen-
alties shall be prescribed by increasing each of 
the amounts referred to in paragraph (1) by the 
cost-of-living adjustment for the preceding five 
years. Any increase determined under the pre-
ceding sentence shall be rounded to— 

(i) in the case of penalties greater than $1,000 
but less than or equal to $10,000, the nearest 
multiple of $1,000; 

(ii) in the case of penalties greater than 
$10,000 but less than or equal to $100,000, the 
nearest multiple of $5,000; 

(iii) in the case of penalties greater than 
$100,000 but less than or equal to $200,000, the 
nearest multiple of $10,000; and 

(iv) in the case of penalties greater than 
$200,000, the nearest multiple of $25,000. 

(D) For purposes of this subsection: 
(i) The term ‘‘Consumer Price Index’’ means 

the Consumer Price Index for all-urban con-
sumers published by the Department of Labor. 

(ii) The term ‘‘cost-of-living adjustment for 
the preceding five years’’ means the percent-
age by which— 

(I) the Consumer Price Index for the 
month of June of the calendar year preced-
ing the adjustment; exceeds 

(II) the Consumer Price Index for the 
month of June preceding the date on which 
the maximum authorized penalty was last 
adjusted. 

(b) Relevant factors in determining amount of 
penalty 

In determining the amount of any penalty to 
be sought upon commencing an action seeking 
to assess a penalty for a violation of section 
2068(a) of this title, the Commission shall con-
sider the nature of the product defect, the sever-
ity of the risk of injury, the occurrence or ab-
sence of injury, the number of defective prod-
ucts distributed, and the appropriateness of such 



Page 1258 TITLE 15—COMMERCE AND TRADE § 2070 

penalty in relation to the size of the business of 
the person charged. 

(c) Compromise of penalty; deductions from pen-
alty 

Any civil penalty under this section may be 
compromised by the Commission. In determin-
ing the amount of such penalty or whether it 
should be remitted or mitigated and in what 
amount, the Commission shall consider the ap-
propriateness of such penalty to the size of the 
business of the person charged, the nature of the 
product defect, the severity of the risk of injury, 
the occurrence or absence of injury, and the 
number of defective products distributed. The 
amount of such penalty when finally deter-
mined, or the amount agreed on compromise, 
may be deducted from any sums owing by the 
United States to the person charged. 

(d) ‘‘Knowingly’’ defined 

As used in the first sentence of subsection 
(a)(1) of this section, the term ‘‘knowingly’’ 
means (1) the having of actual knowledge, or (2) 
the presumed having of knowledge deemed to be 
possessed by a reasonable man who acts in the 
circumstances, including knowledge obtainable 
upon the exercise of due care to ascertain the 
truth of representations. 

(Pub. L. 92–573, § 20, Oct. 27, 1972, 86 Stat. 1225; 
Pub. L. 94–284, § 13(b), May 11, 1976, 90 Stat. 509; 
Pub. L. 95–631, § 6(c), Nov. 10, 1978, 92 Stat. 3745; 
Pub. L. 97–35, title XII, § 1211(c), Aug. 13, 1981, 95 
Stat. 721; Pub. L. 101–608, title I, §§ 112(e), 115(a), 
Nov. 16, 1990, 104 Stat. 3117, 3118.) 

AMENDMENTS 

1990—Subsec. (a)(1). Pub. L. 101–608, §§ 112(e), 115(a)(1), 

(2), substituted ‘‘$5,000’’ for ‘‘$2,000’’, and ‘‘(10), or (11)’’ 

for ‘‘or (10)’’, and substituted ‘‘$1,250,000’’ for ‘‘$500,000’’ 

in two places. 
Subsec. (a)(3). Pub. L. 101–608, § 115(a)(3), added par. 

(3). 
1981—Subsecs. (b) to (d). Pub. L. 97–35 added subsec. 

(b), redesignated former subsec. (b) as (c), substituted 

‘‘the Commission shall consider the appropriateness of 

such penalty to the size of the business of the person 

charged, the nature of the product defect, the severity 

of the risk of injury, the occurrence or absence of in-

jury, and the number of defective products distributed’’ 

for ‘‘the appropriateness of such penalty to the size of 

the business of the person charged and the gravity of 

the violation shall be considered’’, and redesignated 

subsec. (c) as (d). 
1978—Subsec. (a)(1). Pub. L. 95–631 made violation of 

section 2068(a)(10) of this title a separate offense. 
1976—Subsec. (a)(1). Pub. L. 94–284 inserted reference 

to pars. (8) and (9). 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2055 of this title. 

§ 2070. Criminal penalties 

(a) Any person who knowingly and willfully 
violates section 2068 of this title after having re-
ceived notice of noncompliance from the Com-
mission shall be fined not more than $50,000 or 
be imprisoned not more than one year, or both. 

(b) Any individual director, officer, or agent of 
a corporation who knowingly and willfully au-

thorizes, orders, or performs any of the acts or 
practices constituting in whole or in part a vio-
lation of section 2068 of this title, and who has 
knowledge of notice of noncompliance received 
by the corporation from the Commission, shall 
be subject to penalties under this section with-
out regard to any penalties to which that cor-
poration may be subject under subsection (a) of 
this section. 

(Pub. L. 92–573, § 21, Oct. 27, 1972, 86 Stat. 1225.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2055 of this title. 

§ 2071. Injunctive enforcement and seizure 

(a) Jurisdiction 

The United States district courts shall have 
jurisdiction to take the following action: 

(1) Restrain any violation of section 2068 of 
this title. 

(2) Restrain any person from manufacturing 
for sale, offering for sale, distributing in com-
merce, or importing into the United States a 
product in violation of an order in effect under 
section 2064(d) of this title. 

(3) Restrain any person from distributing in 
commerce a product which does not comply 
with a consumer product safety rule. 

Such actions may be brought by the Commis-
sion (without regard to section 2076(b)(7)(A) of 
this title) or by the Attorney General in any 
United States district court for a district where-
in any act, omission, or transaction constituting 
the violation occurred, or in such court for the 
district wherein the defendant is found or trans-
acts business. In any action under this section 
process may be served on a defendant in any 
other district in which the defendant resides or 
may be found. 

(b) Products liable to proceeding 

Any consumer product— 
(1) which fails to conform with an applicable 

consumer product safety rule, or 
(2) the manufacture for sale, offering for 

sale, distribution in commerce, or the impor-
tation into the United States of which has 
been prohibited by an order in effect under 
section 2064(d) of this title, 

when introduced into or while in commerce or 
while held for sale after shipment in commerce 
shall be liable to be proceeded against on libel of 
information and condemned in any district 
court of the United States within the jurisdic-
tion of which such consumer product is found. 
Proceedings in cases instituted under the au-
thority of this subsection shall conform as near-
ly as possible to proceedings in rem in admi-
ralty. Whenever such proceedings involving sub-
stantially similar consumer products are pend-
ing in courts of two or more judicial districts 
they shall be consolidated for trial by order of 
any such court upon application reasonably 
made by any party in interest upon notice to all 
other parties in interest. 

(Pub. L. 92–573, § 22, Oct. 27, 1972, 86 Stat. 1225; 
Pub. L. 94–284, §§ 11(b), 12(c), May 11, 1976, 90 
Stat. 507, 508.) 
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AMENDMENTS 

1976—Subsec. (a). Pub. L. 94–284, §§ 11(b), 12(c)(1), des-

ignated existing provision as par. (1) and (3), added par. 

(2), and in provision following par. (3) substituted 

‘‘(without regard to section 2076(b)(7)(A) of this title)’’ 

for ‘‘(with the concurrence of the Attorney General)’’. 
Subsec. (b). Pub. L. 94–284, § 12(c)(2), amended subsec. 

(b) generally, inserting provision designated as par. (2) 

which included within consumer products liable to pro-

ceedings, a product of which the manufacture for sale, 

offering for sale, distribution in commerce, or importa-

tion into the United States has been prohibited. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2055, 2066 of this 

title. 

§ 2072. Suits for damages 

(a) Persons injured; costs; amount in controversy 

Any person who shall sustain injury by reason 
of any knowing (including willful) violation of a 
consumer product safety rule, or any other rule 
or order issued by the Commission may sue any 
person who knowingly (including willfully) vio-
lated any such rule or order in any district court 
of the United States in the district in which the 
defendant resides or is found or has an agent, 
shall recover damages sustained and may, if the 
court determines it to be in the interest of jus-
tice, recover the costs of suit, including reason-
able attorneys’ fees (determined in accordance 
with section 2060(f) of this title) and reasonable 
expert witnesses’ fees: Provided, That the matter 
in controversy exceeds the sum or value of 
$10,000, exclusive of interest and cost, unless 
such action is brought against the United 
States, any agency thereof, or any officer or em-
ployee thereof in his official capacity. 

(b) Denial and imposition of costs 

Except when express provision is made in a 
statute of the United States, in any case in 
which the plaintiff is finally adjudged to be enti-
tled to recover less than the sum or value of 
$10,000, computed without regard to any setoff or 
counterclaim to which the defendant may be ad-
judged to be entitled, and exclusive of interests 
and costs, the district court may deny costs to 
the plaintiff and, in addition, may impose costs 
on the plaintiff. 

(c) Remedies available 

The remedies provided for in this section shall 
be in addition to and not in lieu of any other 
remedies provided by common law or under Fed-
eral or State law. 

(Pub. L. 92–573, § 23, Oct. 27, 1972, 86 Stat. 1226; 
Pub. L. 94–284, § 10(c), May 11, 1976, 90 Stat. 507; 
Pub. L. 96–486, § 3, Dec. 1, 1980, 94 Stat. 2369; Pub. 
L. 97–35, title XII, § 1211(h)(3)(B), Aug. 13, 1981, 95 
Stat. 723.) 

AMENDMENTS 

1981—Subsec. (a). Pub. L. 97–35 substituted ‘‘section 

2060(f) of this title’’ for ‘‘section 2059(e)(4) of this title’’. 
1980—Subsec. (a). Pub. L. 96–486, § 3(a), struck out pro-

vision subjecting actions under this section to section 

1331 of title 28 as to the amount in controversy and in-

serted proviso establishing minimum amount in con-

troversy and excepting actions brought against the 

United States, or agencies, officers, or employees 

thereof. 
Subsecs. (b), (c). Pub. L. 96–486, § 3(b), added subsec. 

(b) and redesignated former subsec. (b) as (c). 

1976—Subsec. (a). Pub. L. 94–284 substituted ‘‘shall’’ 

for ‘‘and shall’’ and provision permitting the court to 

award costs in the interest of justice for a prior provi-

sion which permitted the court to award costs in its 

discretion. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT; APPLICABILITY 

For effective date and applicability of amendment by 

Pub. L. 96–486, see section 4 of Pub. L. 96–486, set out as 

an Effective Date of 1980 Amendment note under sec-

tion 1331 of Title 28, Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2060 of this title. 

§ 2073. Private enforcement 

Any interested person (including any individ-
ual or nonprofit, business, or other entity) may 
bring an action in any United States district 
court for the district in which the defendant is 
found or transacts business to enforce a con-
sumer product safety rule or an order under sec-
tion 2064 of this title, and to obtain appropriate 
injunctive relief. Not less than thirty days prior 
to the commencement of such action, such in-
terested persons shall give notice by registered 
mail to the Commission, to the Attorney Gen-
eral, and to the person against whom such ac-
tion is directed. Such notice shall state the na-
ture of the alleged violation of any such stand-
ard or order, the relief to be requested, and the 
court in which the action will be brought. No 
separate suit shall be brought under this section 
if at the time the suit is brought the same al-
leged violation is the subject of a pending civil 
or criminal action by the United States under 
this chapter. In any action under this section 
the court may in the interest of justice award 
the costs of suit, including reasonable attor-
neys’ fees (determined in accordance with sec-
tion 2060(f) of this title) and reasonable expert 
witnesses’ fees. 

(Pub. L. 92–573, § 24, Oct. 27, 1972, 86 Stat. 1226; 
Pub. L. 94–284, § 10(d), May 11, 1976, 90 Stat. 507; 
Pub. L. 97–35, title XII, § 1211(a), (h)(3)(C), Aug. 
13, 1981, 95 Stat. 721, 723.) 

AMENDMENTS 

1981—Pub. L. 97–35 substituted ‘‘Any interested per-

son (including any individual or nonprofit, business, or 

other entity)’’ for ‘‘Any interested person’’, and ‘‘sec-

tion 2060(f) of this title’’ for ‘‘2059(e)(4) of this title’’. 

1976—Pub. L. 94–284 substituted provision permitting 

the court to award costs in the interest of justice for 

the provision which permitted costs to be demanded as 

part of the complaint and the court to award them to 

the prevailing party. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1194, 1264, 2060 

of this title. 
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§ 2074. Private remedies 

(a) Liability at common law or under State stat-
ute not relieved by compliance 

Compliance with consumer product safety 
rules or other rules or orders under this chapter 
shall not relieve any person from liability at 
common law or under State statutory law to 
any other person. 

(b) Evidence of Commission’s inaction inadmis-
sible in actions relating to consumer prod-
ucts 

The failure of the Commission to take any ac-
tion or commence a proceeding with respect to 
the safety of a consumer product shall not be 
admissible in evidence in litigation at common 
law or under State statutory law relating to 
such consumer product. 

(c) Public information 

Subject to sections 2055(a)(2) and 2055(b) of this 
title but notwithstanding section 2055(a)(1) of 
this title, (1) any accident or investigation re-
port made under this chapter by an officer or 
employee of the Commission shall be made 
available to the public in a manner which will 
not identify any injured person or any person 
treating him, without the consent of the person 
so identified, and (2) all reports on research 
projects, demonstration projects, and other re-
lated activities shall be public information. 

(Pub. L. 92–573, § 25, Oct. 27, 1972, 86 Stat. 1227.) 

§ 2075. State standards 

(a) State compliance to Federal standards 

Whenever a consumer product safety standard 
under this chapter is in effect and applies to a 
risk of injury associated with a consumer prod-
uct, no State or political subdivision of a State 
shall have any authority either to establish or 
to continue in effect any provision of a safety 
standard or regulation which prescribes any re-
quirements as to the performance, composition, 
contents, design, finish, construction, packag-
ing, or labeling of such product which are de-
signed to deal with the same risk of injury asso-
ciated with such consumer product, unless such 
requirements are identical to the requirements 
of the Federal standard. 

(b) Consumer product safety requirements which 
impose performance standards more strin-
gent than Federal standards 

Subsection (a) of this section does not prevent 
the Federal Government or the government of 
any State or political subdivision of a State 
from establishing or continuing in effect a safe-
ty requirement applicable to a consumer prod-
uct for its own use which requirement is de-
signed to protect against a risk of injury associ-
ated with the product and which is not identical 
to the consumer product safety standard appli-
cable to the product under this chapter if the 
Federal, State, or political subdivision require-
ment provides a higher degree of protection 
from such risk of injury than the standard appli-
cable under this chapter. 

(c) Exemptions 

Upon application of a State or political sub-
division of a State, the Commission may by 

rule, after notice and opportunity for oral pres-
entation of views, exempt from the provisions of 
subsection (a) of this section (under such condi-
tions as it may impose in the rule) any proposed 
safety standard or regulation which is described 
in such application and which is designed to pro-
tect against a risk of injury associated with a 
consumer product subject to a consumer product 
safety standard under this chapter if the State 
or political subdivision standard or regulation— 

(1) provides a significantly higher degree of 
protection from such risk of injury than the 
consumer product safety standard under this 
chapter, and 

(2) does not unduly burden interstate com-
merce. 

In determining the burden, if any, of a State or 
political subdivision standard or regulation on 
interstate commerce, the Commission shall con-
sider and make appropriate (as determined by 
the Commission in its discretion) findings on 
the technological and economic feasibility of 
complying with such standard or regulation, the 
cost of complying with such standard or regula-
tion, the geographic distribution of the con-
sumer product to which the standard or regula-
tion would apply, the probability of other States 
or political subdivisions applying for an exemp-
tion under this subsection for a similar standard 
or regulation, and the need for a national, uni-
form standard under this chapter for such con-
sumer product. 

(Pub. L. 92–573, § 26, Oct. 27, 1972, 86 Stat. 1227; 
Pub. L. 94–284, § 17(d), May 11, 1976, 90 Stat. 514.) 

AMENDMENTS 

1976—Subsec. (b). Pub. L. 94–284 substituted provision 

that a standard provide a significantly higher degree of 

protection from the risk of injury for the provision 

that the standard impose a higher level of performance. 

Subsec. (c). Pub. L. 94–284 substituted requirement 

that a State standard provide a significantly higher de-

gree of protection from the risk of injury than the 

standard under this chapter for the requirement that 

the State standard impose a higher level of perform-

ance, eliminated the requirement of a compelling local 

condition, and inserted the requirement that the Com-

mission make specific findings in determining the bur-

den on interstate commerce. 

§ 2076. Additional functions of Consumer Product 
Safety Commission 

(a) Authority to conduct hearings or other in-
quiries 

The Commission may, by one or more of its 
members or by such agents or agency as it may 
designate, conduct any hearing or other inquiry 
necessary or appropriate to its functions any-
where in the United States. A Commissioner 
who participates in such a hearing or other in-
quiry shall not be disqualified solely by reason 
of such participation from subsequently partici-
pating in a decision of the Commission in the 
same manner. The Commission shall publish no-
tice of any proposed hearing in the Federal Reg-
ister and shall afford a reasonable opportunity 
for interested persons to present relevant testi-
mony and data. 

(b) Commission powers; orders 

The Commission shall also have the power— 
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(1) to require, by special or general orders, 
any person to submit in writing such reports 
and answers to questions as the Commission 
may prescribe to carry out a specific regu-
latory or enforcement function of the Commis-
sion; and such submission shall be made with-
in such reasonable period and under oath or 
otherwise as the Commission may determine; 

(2) to administer oaths; 
(3) to require by subpena the attendance and 

testimony of witnesses and the production of 
all documentary evidence relating to the exe-
cution of its duties; 

(4) in any proceeding or investigation to 
order testimony to be taken by deposition be-
fore any person who is designated by the Com-
mission and has the power to administer oaths 
and, in such instances, to compel testimony 
and the production of evidence in the same 
manner as authorized under paragraph (3) of 
this subsection; 

(5) to pay witnesses the same fees and mile-
age as are paid in like circumstances in the 
courts of the United States; 

(6) to accept gifts and voluntary and uncom-
pensated services, notwithstanding the provi-
sions of section 1342 of title 31; 

(7) to— 
(A) initiate, prosecute, defend, or appeal 

(other than to the Supreme Court of the 
United States), through its own legal rep-
resentative and in the name of the Commis-
sion, any civil action if the Commission 
makes a written request to the Attorney 
General for representation in such civil ac-
tion and the Attorney General does not 
within the 45-day period beginning on the 
date such request was made notify the Com-
mission in writing that the Attorney Gen-
eral will represent the Commission in such 
civil action, and 

(B) initiate, prosecute, or appeal, through 
its own legal representative, with the con-
currence of the Attorney General or through 
the Attorney General, any criminal action, 

for the purpose of enforcing the laws subject 
to its jurisdiction; 

(8) to lease buildings or parts of buildings in 
the District of Columbia, without regard to 
the Act of March 3, 1877 (40 U.S.C. 34), for the 
use of the Commission; and 

(9) to delegate any of its functions or powers, 
other than the power to issue subpenas under 
paragraph (3), to any officer or employee of 
the Commission. 

An order issued under paragraph (1) shall con-
tain a complete statement of the reason the 
Commission requires the report or answers spec-
ified in the order to carry out a specific regu-
latory or enforcement function of the Commis-
sion. Such an order shall be designed to place 
the least burden on the person subject to the 
order as is practicable taking into account the 
purpose for which the order was issued. 

(c) Noncompliance with subpena or Commission 
order; contempt 

Any United States district court within the 
jurisdiction of which any inquiry is carried on, 
may, upon petition by the Commission (subject 

to subsection (b)(7) of this section) or by the At-
torney General, in case of refusal to obey a sub-
pena or order of the Commission issued under 
subsection (b) of this section, issue an order re-
quiring compliance therewith; and any failure to 
obey the order of the court may be punished by 
the court as a contempt thereof. 

(d) Disclosure of information 

No person shall be subject to civil liability to 
any person (other than the Commission or the 
United States) for disclosing information at the 
request of the Commission. 

(e) Performance and technical data 

The Commission may by rule require any 
manufacturer of consumer products to provide 
to the Commission such performance and tech-
nical data related to performance and safety as 
may be required to carry out the purposes of 
this chapter, and to give such notification of 
such performance and technical data at the time 
of original purchase to prospective purchasers 
and to the first purchaser of such product for 
purposes other than resale, as it determines nec-
essary to carry out the purposes of this chapter. 

(f) Purchase of consumer products by Commis-
sion 

For purposes of carrying out this chapter, the 
Commission may purchase any consumer prod-
uct and it may require any manufacturer, dis-
tributor, or retailer of a consumer product to 
sell the product to the Commission at manufac-
turer’s, distributor’s, or retailer’s cost. 

(g) Contract authority 

The Commission is authorized to enter into 
contracts with governmental entities, private 
organizations, or individuals for the conduct of 
activities authorized by this chapter. 

(h) Research, development, and testing facilities 

The Commission may plan, construct, and op-
erate a facility or facilities suitable for re-
search, development, and testing of consumer 
products in order to carry out this chapter. 

(i) Recordkeeping; audit 

(1) Each recipient of assistance under this 
chapter pursuant to grants or contracts entered 
into under other than competitive bidding pro-
cedures shall keep such records as the Commis-
sion by rule shall prescribe, including records 
which fully disclose the amount and disposition 
by such recipient of the proceeds of such assist-
ance, the total cost of the project undertaken in 
connection with which such assistance is given 
or used, and the amount of that portion of the 
cost of the project or undertaking supplied by 
other sources, and such other records as will fa-
cilitate an effective audit. 

(2) The Commission and the Comptroller Gen-
eral of the United States, or their duly author-
ized representatives, shall have access for the 
purpose of audit and examination to any books, 
documents, papers, and records of the recipients 
that are pertinent to the grants or contracts en-
tered into under this chapter under other than 
competitive bidding procedures. 

(j) Report to President and Congress 

The Commission shall prepare and submit to 
the President and the Congress at the beginning 
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of each regular session of Congress a comprehen-
sive report on the administration of this chapter 
for the preceding fiscal year. Such report shall 
include— 

(1) a thorough appraisal, including statis-
tical analyses, estimates, and long-term pro-
jections, of the incidence of injury and effects 
to the population resulting from consumer 
products, with a breakdown, insofar as prac-
ticable, among the various sources of such in-
jury; 

(2) a list of consumer product safety rules 
prescribed or in effect during such year; 

(3) an evaluation of the degree of observance 
of consumer product safety rules, including a 
list of enforcement actions, court decisions, 
and compromises of alleged violations, by lo-
cation and company name; 

(4) a summary of outstanding problems con-
fronting the administration of this chapter in 
order of priority; 

(5) an analysis and evaluation of public and 
private consumer product safety research ac-
tivities; 

(6) a list, with a brief statement of the is-
sues, of completed or pending judicial actions 
under this chapter; 

(7) the extent to which technical informa-
tion was disseminated to the scientific and 
commercial communities and consumer infor-
mation was made available to the public; 

(8) the extent of cooperation between Com-
mission officials and representatives of indus-
try and other interested parties in the imple-
mentation of this chapter, including a log or 
summary of meetings held between Commis-
sion officials and representatives of industry 
and other interested parties; 

(9) an appraisal of significant actions of 
State and local governments relating to the 
responsibilities of the Commission; 

(10) with respect to voluntary consumer 
product safety standards for which the Com-
mission has participated in the development 
through monitoring or offering of assistance 
and with respect to voluntary consumer prod-
uct safety standards relating to risks of injury 
that are the subject or regulatory action by 
the Commission, a description of— 

(A) the number of such standards adopted; 
(B) the nature and number of the products 

which are the subject of such standards; 
(C) the effectiveness of such standards in 

reducing potential harm from consumer 
products; 

(D) the degree to which staff members of 
the Commission participate in the develop-
ment of such standards; 

(E) the amount of resources of the Com-
mission devoted to encouraging development 
of such standards; and 

(F) such other information as the Commis-
sion determines appropriate or necessary to 
inform the Congress on the current status of 
the voluntary consumer product safety 
standard program; and 

(11) such recommendations for additional 
legislation as the Commission deems nec-
essary to carry out the purposes of this chap-
ter. 

(k) Budget estimates and requests; legislative 
recommendations; testimony; comments on 
legislation 

(1) Whenever the Commission submits any 
budget estimate or request to the President or 
the Office of Management and Budget, it shall 
concurrently transmit a copy of that estimate 
or request to the Congress. 

(2) Whenever the Commission submits any leg-
islative recommendations, or testimony, or 
comments on legislation to the President or the 
Office of Management and Budget, it shall con-
currently transmit a copy thereof to the Con-
gress. No officer or agency of the United States 
shall have any authority to require the Commis-
sion to submit its legislative recommendations, 
or testimony, or comments on legislation, to 
any officer or agency of the United States for 
approval, comments, or review, prior to the sub-
mission of such recommendations, testimony, or 
comments to the Congress. 

(Pub. L. 92–573, § 27, Oct. 27, 1972, 86 Stat. 1227; 
Pub. L. 94–273, § 31, Apr. 21, 1976, 90 Stat. 380; 
Pub. L. 94–284, §§ 8(b), 11(c), (d), 14, May 11, 1976, 
90 Stat. 506–509; Pub. L. 95–631, § 11, Nov. 10, 1978, 
92 Stat. 3748; Pub. L. 97–35, title XII, §§ 1207(b), 
1208, 1209(c), 1211(d), Aug. 13, 1981, 95 Stat. 718, 
720, 721.) 

CODIFICATION 

In subsec. (b)(6), ‘‘section 1342 of title 31’’ substituted 

for ‘‘section 3679 of the Revised Statutes (31 U.S.C. 

665(b))’’ on authority of Pub. L. 97–258, § 4(b), Sept. 13, 

1982, 96 Stat. 1067, the first section of which enacted 

Title 31, Money and Finance. 

AMENDMENTS 

1981—Subsec. (b). Pub. L. 97–35, § 1208, substituted in 

par. (1) ‘‘may prescribe to carry out a specific regu-

latory or enforcement function of the Commission’’ for 

‘‘may prescribe’’ and in provision following par. (9) in-

serted requirement that an order issued under par. (1) 

shall contain a complete statement of the reason the 

Commission requires the report or answers specified in 

the order to carry out a specific regulatory or enforce-

ment function of the commission, and that such an 

order shall be designed to place the least burden on the 

person subject to the order as is practicable, taking 

into account the purposes for which the order was is-

sued. 

Subsec. (j)(10), (11). Pub. L. 97–35, § 1209(c), added par. 

(10) and redesignated former par. (10) as (11). 

Subsec. (l). Pub. L. 97–35, § 1207(b), struck out subsec. 

(l) which provided for reports to the House of Rep-

resentatives and the Senate of proposed consumer prod-

uct safety rules and regulations. 

Subsec. (m). Pub. L. 97–35, § 1211(d), struck out subsec. 

(m) which defined ‘‘rule’’, provided for a study of all the 

rules in effect on Nov. 10, 1978, and required a report be 

made to Congress recommending deletion of particular 

rules or parts of particular rules and initiation of par-

ticular rulemaking proceedings. 

1978—Subsec. (m). Pub. L. 95–631 added subsec. (m). 

1976—Subsec. (b)(7). Pub. L. 94–284, § 11(c), permitted 

the Commission to initiate, defend, prosecute, or ap-

peal any civil action through its own legal representa-

tive provided that the Commission make a written re-

quest to the Attorney General for such representation 

and the Attorney General fail within a 45 day period to 

notify the Commission in writing that the Attorney 

General will represent the Commission, and with re-

gard to criminal action, permitted the Commission to 

initiate, prosecute, or appeal with its own legal rep-

resentative, with the concurrence of the Attorney Gen-

eral, or through the Attorney General. 
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Subsec. (b)(8), (9). Pub. L. 94–284, § 8(b), added par. (8) 

and redesignated former par. (8) as par (9). 

Subsec. (c). Pub. L. 94–284, § 11(d), substituted ‘‘(sub-

ject to subsection (b)(7) of this section)’’ for ‘‘with the 

concurrence of the Attorney General’’. 

Subsec. (j). Pub. L. 94–273 substituted ‘‘at the begin-

ning of each regular session of Congress’’ for ‘‘on or be-

fore October 1 of each year’’. 

Subsec. (l). Pub. L. 94–284, § 14, added subsec. (l). 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by section 1207(b) of Pub. L. 97–35 appli-

cable with respect to consumer product safety rules 

under this chapter and regulations under chapters 25 

and 30 of this title promulgated after Aug. 13, 1981, and 

amendment by sections 1208, 1209(c), and 1211(d) of Pub. 

L. 97–35 effective Aug. 13, 1981, see section 1215 of Pub. 

L. 97–35, set out as a note under section 2052 of this 

title. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (j) of this section relating to submittal of re-

port to Congress at the beginning of each regular ses-

sion of Congress, see section 3003 of Pub. L. 104–66, as 

amended, set out as a note under section 1113 of Title 

31, Money and Finance, and page 158 of House Docu-

ment No. 103–7. 

USER FEE STUDY 

Pub. L. 101–608, title I, § 119, Nov. 16, 1990, 104 Stat. 

3122, directed Consumer Product Safety Commission to 

conduct a study of feasibility of requiring entities sub-

ject to Consumer Product Safety Act (15 U.S.C. 2051 et 

seq.) to pay to Commission amounts to defray reason-

able costs of particular services provided by Commis-

sion to such entities, with Commission to complete 

study within one year of Nov. 16, 1990, and report re-

sults of study to Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2064, 2068, 2071, 

2080, 2081 of this title. 

§ 2076a. Report on civil penalties 

(1) Beginning 1 year after November 16, 1990, 
and every year thereafter, the Consumer Prod-
uct Safety Commission shall submit to the Com-
mittee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on En-
ergy and Commerce of the House of Representa-
tives the information specified in paragraph (2). 
Such information may be included in the annual 
report to the Congress submitted by the Com-
mission. 

(2) The Commission shall submit information 
with respect to the imposition of civil penalties 
under the statutes which it administers. The in-
formation shall include the number of civil pen-
alties imposed, an identification of the viola-
tions that led to the imposition of such pen-
alties, and the amount of revenue recovered 
from the imposition of such penalties. 

(Pub. L. 101–608, title I, § 115(d), Nov. 16, 1990, 104 
Stat. 3121.) 

CODIFICATION 

Section was enacted as part of the Consumer Product 

Safety Improvement Act of 1990, and not as part of the 

Consumer Product Safety Act which comprises this 

chapter. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

§ 2077. Chronic Hazard Advisory Panels 

(a) Appointment; purposes 

The Commission shall appoint Chronic Hazard 
Advisory Panels (hereinafter referred to as the 
Panel or Panels) to advise the Commission in 
accordance with the provisions of section 2080(b) 
of this title respecting the chronic hazards of 
cancer, birth defects, and gene mutations associ-
ated with consumer products. 

(b) Composition; membership 

Each Panel shall consist of 7 members ap-
pointed by the Commission from a list of nomi-
nees who shall be nominated by the President of 
the National Academy of Sciences from sci-
entists— 

(1) who are not officers or employees of the 
United States (other than employees of the 
National Institutes of Health, the National 
Toxicology Program, or the National Center 
for Toxicological Research), and who do not 
receive compensation from or have any sub-
stantial financial interest in any manufac-
turer, distributor, or retailer of a consumer 
product; and 

(2) who have demonstrated the ability to 
critically assess chronic hazards and risks to 
human health presented by the exposure of hu-
mans to toxic substances or as demonstrated 
by the exposure of animals to such substances. 

The President of the National Academy of Sci-
ences shall nominate for each Panel a number of 
individuals equal to three times the number of 
members to be appointed to the Panel. 

(c) Chairman and Vice Chairman; election; term 

The Chairman and Vice Chairman of the Panel 
shall be elected from among the members and 
shall serve for the duration of the Panel. 

(d) Majority vote 

Decisions of the Panel shall be made by a ma-
jority of the Panel. 

(e) Administrative support services 

The Commission shall provide each Panel with 
such administrative support services as it may 
require to carry out its duties under section 2080 
of this title. 

(f) Compensation 

A member of a Panel appointed under sub-
section (a) of this section shall be paid at a rate 
not to exceed the daily equivalent of the annual 
rate of basic pay in effect for grade GS–18 of the 
General Schedule for each day (including travel-
time) during which the member is engaged in 
the actual performance of the duties of the 
Panel. 

(g) Requests for and disclosures of information 

Each Panel shall request information and dis-
close information to the public, as provided in 



Page 1264 TITLE 15—COMMERCE AND TRADE § 2078 

subsection (h) of this section, only through the 
Commission. 

(h) Information from other Federal departments 
and agencies 

(1) Notwithstanding any statutory restriction 
on the authority of agencies and departments of 
the Federal Government to share information, 
such agencies and departments shall provide the 
Panel with such information and data as each 
Panel, through the Commission, may request to 
carry out its duties under section 2080 of this 
title. Each Panel may request information, 
through the Commission, from States, industry 
and other private sources as it may require to 
carry out its responsibilities. 

(2) Section 2055 of this title shall apply to the 
disclosure of information by the Panel but shall 
not apply to the disclosure of information to the 
Panel. 

(Pub. L. 92–573, § 28, as added Pub. L. 97–35, title 
XII, § 1206(a), Aug. 13, 1981, 95 Stat. 716; amended 
Pub. L. 101–608, title I, § 116, Nov. 16, 1990, 104 
Stat. 3121.) 

PRIOR PROVISIONS 

A prior section 2077, Pub. L. 92–573, § 28, Oct. 27, 1972, 

86 Stat. 1230, provided for establishment and member-

ship of Product Safety Advisory Council, prior to re-

peal by Pub. L. 97–35, title XII, § 1205(a)(1), Aug. 13, 1981, 

95 Stat. 716. 

AMENDMENTS 

1990—Subsec. (b)(1). Pub. L. 101–608 inserted ‘‘(other 

than employees of the National Institutes of Health, 

the National Toxicology Program, or the National Cen-

ter for Toxicological Research)’’ after ‘‘States’’. 

EFFECTIVE DATE 

Section applicable with respect to regulations under 

this chapter and chapters 25 and 30 of this title for 

which notices of proposed rulemaking are issued after 

Aug. 14, 1981, see section 1215 of Pub. L. 97–35, set out 

as an Effective Date of 1981 Amendment note under sec-

tion 2052 of this title. 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2080 of this title. 

§ 2078. Cooperation with States and other Fed-
eral agencies 

(a) Programs to promote Federal-State coopera-
tion 

The Commission shall establish a program to 
promote Federal-State cooperation for the pur-
poses of carrying out this chapter. In imple-
menting such program the Commission may— 

(1) accept from any State or local authori-
ties engaged in activities relating to health, 
safety, or consumer protection assistance in 
such functions as injury data collection, inves-
tigation, and educational programs, as well as 
other assistance in the administration and en-

forcement of this chapter which such States or 
localities may be able and willing to provide 
and, if so agreed, may pay in advance or other-
wise for the reasonable cost of such assistance, 
and 

(2) commission any qualified officer or em-
ployee of any State or local agency as an offi-
cer of the Commission for the purpose of con-
ducting examinations, investigations, and in-
spections. 

(b) Appropriateness of State and local programs 

In determining whether such proposed State 
and local programs are appropriate in imple-
menting the purposes of this chapter, the Com-
mission shall give favorable consideration to 
programs which establish separate State and 
local agencies to consolidate functions relating 
to product safety and other consumer protection 
activities. 

(c) Cooperation of Federal departments and 
agencies 

The Commission may obtain from any Federal 
department or agency such statistics, data, pro-
gram reports, and other materials as it may 
deem necessary to carry out its functions under 
this chapter. Each such department or agency 
may cooperate with the Commission and, to the 
extent permitted by law, furnish such materials 
to it. The Commission and the heads of other de-
partments and agencies engaged in administer-
ing programs related to product safety shall, to 
the maximum extent practicable, cooperate and 
consult in order to insure fully coordinated ef-
forts. 

(d) Utilization of National Institute of Standards 
and Technology 

The Commission shall, to the maximum ex-
tent practicable, utilize the resources and facili-
ties of the National Institute of Standards and 
Technology, on a reimbursable basis, to perform 
research and analyses related to risks of injury 
associated with consumer products (including 
fire and flammability risks), to develop test 
methods, to conduct studies and investigations, 
and to provide technical advice and assistance 
in connection with the functions of the Commis-
sion. 

(e) Copies of accident or investigation reports to 
other agencies; conditions 

The Commission may provide to another Fed-
eral agency or a State or local agency or author-
ity engaged in activities relating to health, safe-
ty, or consumer protection, copies of any acci-
dent or investigation report made under this 
chapter by any officer, employee, or agent of the 
Commission only if (1) information which under 
section 2055(a)(2) of this title is to be considered 
confidential is not included in any copy of such 
report which is provided under this subsection; 
and (2) each Federal agency and State and local 
agency and authority which is to receive under 
this subsection a copy of such report provides 
assurances satisfactory to the Commission that 
the identity of any injured person and any per-
son who treated an injured person will not, with-
out the consent of the person identified, be in-
cluded in— 

(A) any copy of any such report, or 
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(B) any information contained in any such 
report, 

which the agency or authority makes available 
to any member of the public. No Federal agency 
or State or local agency or authority may dis-
close to the public any information contained in 
a report received by the agency or authority 
under this subsection unless with respect to 
such information the Commission has complied 
with the applicable requirements of section 
2055(b) of this title. 

(Pub. L. 92–573, § 29, Oct. 27, 1972, 86 Stat. 1230; 
Pub. L. 94–284, § 15, May 11, 1976, 90 Stat. 510; 
Pub. L. 100–418, title V, § 5115(c), Aug. 23, 1988, 102 
Stat. 1433.) 

AMENDMENTS 

1988—Subsec. (d). Pub. L. 100–418 substituted ‘‘Na-

tional Institute of Standards and Technology’’ for ‘‘Na-

tional Bureau of Standards’’. 

1976—Subsec. (e). Pub. L. 94–284 added subsec. (e). 

§ 2079. Transfers of functions 

(a) Hazardous substances and poisons 

The functions of the Secretary of Health, Edu-
cation, and Welfare under the Federal Hazardous 
Substances Act [15 U.S.C. 1261 et seq.] and the 
Poison Prevention Packaging Act of 1970 [15 
U.S.C. 1471 et seq.] are transferred to the Com-
mission. The functions of the Secretary of 
Health, Education, and Welfare under the Fed-
eral Food, Drug, and Cosmetic Act [21 U.S.C. 301 
et seq.], to the extent such functions relate to 
the administration and enforcement of the Poi-
son Prevention Packaging Act of 1970, are trans-
ferred to the Commission. 

(b) Flammable fabrics 

The functions of the Secretary of Health, Edu-
cation, and Welfare, the Secretary of Commerce, 
and the Federal Trade Commission under the 
Flammable Fabrics Act [15 U.S.C. 1191 et seq.] 
are transferred to the Commission. The func-
tions of the Federal Trade Commission under 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.], to the extent such functions relate to 
the administration and enforcement of the 
Flammable Fabrics Act, are transferred to the 
Commission. 

(c) Household refrigerators 

The functions of the Secretary of Commerce 
and the Federal Trade Commission under the 
Act of August 2, 1956 [15 U.S.C. 1211 et seq.] are 
transferred to the Commission. 

(d) Regulation by Commission of consumer prod-
ucts in accordance with other provisions of 
law 

A risk of injury which is associated with a 
consumer product and which could be elimi-
nated or reduced to a sufficient extent by action 
under the Federal Hazardous Substances Act [15 
U.S.C. 1261 et seq.], the Poison Prevention Pack-
aging Act of 1970 [15 U.S.C. 1471 et seq.], or the 
Flammable Fabrics Act [15 U.S.C. 1191 et seq.] 
may be regulated under this chapter only if the 
Commission by rule finds that it is in the public 
interest to regulate such risk of injury under 
this chapter. Such a rule shall identify the risk 
of injury proposed to be regulated under this 

chapter and shall be promulgated in accordance 
with section 553 of title 5; except that the period 
to be provided by the Commission pursuant to 
subsection (c) of such section for the submission 
of data, views, and arguments respecting the 
rule shall not exceed thirty days from the date 
of publication pursuant to subsection (b) of such 
section of a notice respecting the rule. 

(e) Transfer of personnel, property, records, etc.; 
continued application of orders, rules, etc. 

(1)(A) All personnel, property, records, obliga-
tions, and commitments, which are used pri-
marily with respect to any function transferred 
under the provisions of subsections (a), (b) and 
(c) of this section shall be transferred to the 
Commission, except those associated with fire 
and flammability research in the National Insti-
tute of Standards and Technology. The transfer 
of personnel pursuant to this paragraph shall be 
without reduction in classification or compensa-
tion for one year after such transfer, except that 
the Chairman of the Commission shall have full 
authority to assign personnel during such one- 
year period in order to efficiently carry out 
functions transferred to the Commission under 
this section. 

(B) Any commissioned officer of the Public 
Health Service who upon the day before the ef-
fective date of this section, is serving as such of-
ficer primarily in the performance of functions 
transferred by this chapter to the Commission, 
may, if such officer so elects, acquire competi-
tive status and be transferred to a competitive 
position in the Commission subject to subpara-
graph (A) of this paragraph, under the terms 
prescribed in paragraphs (3) through (8)(A) of 
section 15(b) of the Clean Air Amendments of 
1970. 

(2) All orders, determinations, rules, regula-
tions, permits, contracts, certificates, licenses, 
and privileges (A) which have been issued, made, 
granted, or allowed to become effective in the 
exercise of functions which are transferred 
under this section by any department or agency, 
any functions of which are transferred by this 
section, and (B) which are in effect at the time 
this section takes effect, shall continue in effect 
according to their terms until modified, termi-
nated, superseded, set aside, or repealed by the 
Commission, by any court of competent jurisdic-
tion, or by operation of law. 

(3) The provisions of this section shall not af-
fect any proceedings pending at the time this 
section takes effect before any department or 
agency, functions of which are transferred by 
this section; except that such proceedings, to 
the extent that they relate to functions so 
transferred, shall be continued before the Com-
mission. Orders shall be issued in such proceed-
ings, appeals shall be taken therefrom, and pay-
ments shall be made pursuant to such orders, as 
if this section had not been enacted; and orders 
issued in any such proceedings shall continue in 
effect until modified, terminated, superseded, or 
repealed by the Commission, by a court of com-
petent jurisdiction, or by operation of law. 

(4) The provisions of this section shall not af-
fect suits commenced prior to the date this sec-
tion takes effect and in all such suits proceed-
ings shall be had, appeals taken, and judgments 
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1 See References in Text note below. 

rendered, in the same manner and effect as if 
this section had not been enacted; except that if 
before the date on which this section takes ef-
fect, any department or agency (or officer there-
of in his official capacity) is a party to a suit in-
volving functions transferred to the Commis-
sion, then such suit shall be continued by the 
Commission. No cause of action, and no suit, ac-
tion, or other proceeding, by or against any de-
partment or agency (or officer thereof in his of-
ficial capacity) functions of which are trans-
ferred by this section, shall abate by reason of 
the enactment of this section. Causes of actions, 
suits, actions, or other proceedings may be as-
serted by or against the United States or the 
Commission as may be appropriate and, in any 
litigation pending when this section takes ef-
fect, the court may at any time, on its own mo-
tion or that of any party, enter an order which 
will give effect to the provisions of this para-
graph. 

(f) ‘‘Function’’ defined 

For purposes of this section, (1) the term 
‘‘function’’ includes power and duty, and (2) the 
transfer of a function, under any provision of 
law, of an agency or the head of a department 
shall also be a transfer of all functions under 
such law which are exercised by any office or of-
ficer of such agency, or department. 

(Pub. L. 92–573, § 30, Oct. 27, 1972, 86 Stat. 1231; 
Pub. L. 94–284, §§ 3(f), 16, May 11, 1976, 90 Stat. 
504, 510; Pub. L. 100–418, title V, § 5115(c), Aug. 23, 
1988, 102 Stat. 1433.) 

REFERENCES IN TEXT 

The Federal Hazardous Substances Act, referred to in 

subsecs. (a) and (d), is Pub. L. 86–613, July 12, 1960, 74 

Stat. 372, as amended, which is classified generally to 

chapter 30 (§ 1261 et seq.) of this title, For complete 

classification of this Act to the Code, see Short Title 

note set out under section 1261 of this title and Tables. 

The Poison Prevention Packaging Act of 1970, re-

ferred to in subsecs. (a) and (d), is Pub. L. 91–601, Dec. 

30, 1970, 84 Stat. 1670, as amended, which is classified 

generally to chapter 39A (§ 1471 et seq.) of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 1471 of this title 

and Tables. 

The Federal Food, Drug, and Cosmetic Act, referred 

to in subsec. (a), is act June 25, 1938, ch. 675, 52 Stat. 

1040, as amended, which is classified generally to chap-

ter 9 (§ 301 et seq.) of Title 21, Food and Drugs. For com-

plete classification of this Act to the Code, see section 

301 of Title 21 and Tables. 

The Flammable Fabrics Act, referred to in subsecs. 

(b) and (d), is act June 30, 1953, ch. 164, 67 Stat. 111, as 

amended, which is classified generally to chapter 25 

(§ 1191 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1191 of this title and Tables. 

The Federal Trade Commission Act, referred to in 

subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

Act of August 2, 1956, referred to in subsec. (c), is act 

Aug. 2, 1956, ch. 890, 70 Stat. 953, as amended, which is 

classified generally to chapter 26 (§ 1211 et seq.) of this 

title. For complete classification of this Act to the 

Code, see Tables. 

For the effective date of this section or, alter-

natively, the time or date this section takes effect, re-

ferred to in subsec. (e)(1)(B), (2), (3), and (4), see section 

34(2) of Pub. L. 92–573, set out as an Effective Date note 

under section 2051 of this title. 
Paragraphs (3) through (8)(A) of section 15(b) of the 

Clean Air Amendments of 1970, referred to in subsec. 

(e)(1)(B), are pars. (3) through (8)(A) of section 15(b) of 

Pub. L. 91–604, Dec. 31, 1970, 84 Stat. 1710, which is set 

out as a note under section 215 of Title 42, The Public 

Health and Welfare. 

AMENDMENTS 

1988—Subsec. (e)(1)(A). Pub. L. 100–418 substituted 

‘‘National Institute of Standards and Technology’’ for 

‘‘National Bureau of Standards’’. 
1976—Subsec. (a). Pub. L. 94–284, § 3(f), struck out ‘‘of 

the Administrator of the Environmental Protection 

Agency and’’ before ‘‘of the Secretary of Health, Edu-

cation, and Welfare’’ and substituted ‘‘Federal Food, 

Drug, and Cosmetic Act’’ for ‘‘Acts amended by sub-

sections (b) through (f) of section 7 of the Poison Pre-

vention Act of 1970’’. 
Subsec. (d). Pub. L. 94–284, § 16, inserted requirement 

that the Commission find by a rule, promulgated in ac-

cordance with section 553 of title 5, that it is within the 

public interest to regulate a risk of injury under this 

chapter which could be eliminated or reduced by action 

under the enumerated acts. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2052, 2081, 6004 

of this title. 

§ 2080. Limitations on jurisdiction of Consumer 
Product Safety Commission 

(a) Authority to regulate 

The Commission shall have no authority under 
this chapter to regulate any risk of injury asso-
ciated with a consumer product if such risk 
could be eliminated or reduced to a sufficient 
extent by actions taken under the Occupational 
Safety and Health Act of 1970 [29 U.S.C. 651 et 
seq.]; the Atomic Energy Act of 1954 [42 U.S.C. 
2011 et seq.]; or the Clean Air Act [42 U.S.C. 7401 
et seq.]. The Commission shall have no author-
ity under this chapter to regulate any risk of in-
jury associated with electronic product radi-
ation emitted from an electronic product (as 
such terms are defined by sections 355(1) and (2) 1 
of the Public Health Service Act) if such risk of 
injury may be subjected to regulation under 
subpart 3 1 of part F of title III of the Public 
Health Service Act. 

(b) Certain notices of proposed rulemaking; du-
ties of Chronic Hazard Advisory Panel 

(1) The Commission may not issue— 
(A) an advance notice of proposed rule-

making for a consumer product safety rule, 
(B) a notice of proposed rulemaking for a 

rule under section 2076(e) of this title, or 
(C) an advance notice of proposed rule-

making for regulations under section 1261(q)(1) 
of this title, 

relating to a risk of cancer, birth defects, or 
gene mutations from a consumer product unless 
a Chronic Hazard Advisory Panel, established 
under section 2077 of this title, has, in accord-
ance with paragraph (2), submitted a report to 
the Commission with respect to whether a sub-
stance contained in such product is a carcino-
gen, mutagen, or teratogen. 

(2)(A) Before the Commission issues an ad-
vance notice of proposed rulemaking for— 
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(i) a consumer product safety rule, 
(ii) a rule under section 2076(e) of this title, 

or 
(iii) a regulation under section 1261(q)(1) of 

this title, 

relating to a risk of cancer, birth defects, or 
gene mutations from a consumer product, the 
Commission shall request the Panel to review 
the scientific data and other relevant informa-
tion relating to such risk to determine if any 
substance in the product is a carcinogen, muta-
gen, or a teratogen and to report its determina-
tion to the Commission. 

(B) When the Commission appoints a Panel, 
the Panel shall convene within 30 days after the 
date the final appointment is made to the Panel. 
The Panel shall report its determination to the 
Commission not later than 120 days after the 
date the Panel is convened or, if the Panel re-
quests additional time, within a time period 
specified by the Commission. If the determina-
tion reported to the Commission states that a 
substance in a product is a carcinogen, mutagen, 
or a teratogen, the Panel shall include in its re-
port an estimate, if such an estimate is feasible, 
of the probable harm to human health that will 
result from exposure to the substance. 

(C) A Panel appointed under section 2077 of 
this title shall terminate when it has submitted 
its report unless the Commission extends the ex-
istence of the Panel. 

(D) The Federal Advisory Committee Act shall 
not apply with respect to any Panel established 
under this section. 

(c) Panel report; incorporation into advance no-
tice and final rule 

Each Panel’s report shall contain a complete 
statement of the basis for the Panel’s deter-
mination. The Commission shall consider the re-
port of the Panel and incorporate such report 
into the advance notice of proposed rulemaking 
and final rule. 

(Pub. L. 92–573, § 31, Oct. 27, 1972, 86 Stat. 1232; 
Pub. L. 97–35, title XII, § 1206(b), Aug. 13, 1981, 95 
Stat. 717; Pub. L. 97–414, § 9(j)(5), Jan. 4, 1983, 96 
Stat. 2064.) 

REFERENCES IN TEXT 

The Occupational Safety and Health Act of 1970, re-

ferred to in subsec. (a), is Pub. L. 91–596, Dec. 29, 1970, 

84 Stat. 1590, as amended, which is classified principally 

to chapter 15 (§ 651 et seq.) of Title 29, Labor. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 651 of Title 29 and 

Tables. 

The Atomic Energy Act of 1954, referred to in subsec. 

(b), is act Aug. 1, 1946, ch. 724, as added by act Aug. 30, 

1954, ch. 1073, § 1, 68 Stat. 921, and amended, which is 

classified generally to chapter 23 (§ 2011 et seq.) of Title 

42, The Public Health and Welfare. For complete classi-

fication of this Act to the Code, see Short Title set out 

under section 2011 of Title 42 and Tables. 

The Clean Air Act, referred to in subsec. (a), is act 

July 14, 1955, ch. 360, 69 Stat. 322, as amended, which is 

classified generally to chapter 85 (§ 7401 et seq.) of Title 

42. For complete classification of this Act to the Code, 

see Short Title note set out under section 7401 of Title 

42 and Tables. 

The Public Health Service Act, referred to in subsec. 

(a), is act July 1, 1944, ch. 373, 58 Stat. 682, as amended. 

Subpart 3 of part F of title III of the Public Health 

Service Act, which was classified to subpart 3 (§ 263b et 

seq.) of part F of subchapter II of chapter 6A of Title 42, 

was redesignated as subchapter C of chapter V of act 

June 25, 1938, ch. 675, the Federal Food, Drug, and Cos-

metic Act, by Pub. L. 101–629, § 19(a)(4), Nov. 28, 1990, 104 

Stat. 4530, and was transferred to part C (21 U.S.C. 

360hh et seq.) of subchapter V of chapter 9 of Title 21, 

Food and Drugs. Section 355 of the Public Health Serv-

ice Act, which was classified to section 263c of Title 42, 

was renumbered as section 531 of act June 25, 1938, ch. 

675, by Pub. L. 101–629, § 19(a)(3), (4), 104 Stat. 4530, and 

transferred to section 360hh of Title 21. For complete 

classification of the Public Health Service Act to the 

Code, see Short Title note set out under section 201 of 

Title 42 and Tables. 

The Federal Advisory Committee Act, referred to in 

subsec. (b)(2)(D), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 

770, as amended, which is set out in the Appendix to 

Title 5, Government Organization and Employees. 

AMENDMENTS 

1983—Subsec. (b)(1). Pub. L. 97–414 struck out intro-

ductory text ‘‘an advance notice of proposed rule-

making for’’ after ‘‘issue’’, inserted in subpar. (A) ‘‘an 

advance notice of proposed rulemaking for’’ before ‘‘a 

consumer’’ and in subpar. (B) ‘‘a notice of proposed 

rulemaking for’’ before ‘‘a rule’’, and substituted in 

subpar. (C) ‘‘an advance notice of proposed rulemaking 

for regulations’’ for ‘‘a regulation’’. 

1981—Pub. L. 97–35 designated existing provisions as 

subsec. (a) and added subsecs. (b) and (c). 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 applicable with respect 

to regulations under this chapter and chapters 25 and 30 

of this title for which notices of proposed rulemaking 

are issued after Aug. 14, 1981, see section 1215 of Pub. L. 

97–35, set out as a note under section 2052 of this title. 

MANUFACTURE OR SALE OF FIREARMS OR FIREARMS 

AMMUNITION 

Pub. L. 94–284, § 3(e), May 11, 1976, 90 Stat. 504, pro-

vided that: ‘‘The Consumer Product Safety Commission 

shall make no ruling or order that restricts the manu-

facture or sale of firearms, firearms ammunition, or 

components of firearms ammunition, including black 

powder or gunpowder for firearms.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2052, 2077 of this 

title. 

§ 2081. Authorization of appropriations 

(a) There are authorized to be appropriated for 
the purposes of carrying out the provisions of 
this chapter (other than the provisions of sec-
tion 2076(h) of this title which authorize the 
planning and construction of research, develop-
ment, and testing facilities) and for the purpose 
of carrying out the functions, powers, and duties 
transferred to the Commission under section 
2079 of this title, not to exceed— 

(1) $42,000,000 for fiscal year 1991, and 
(2) $45,000,000 for fiscal year 1992. 

For payment of accumulated and accrued leave 
under section 5551 of title 5, severance pay under 
section 5595 under such title, and any other ex-
pense related to a reduction in force in the Com-
mission, there are authorized to be appropriated 
such sums as may be necessary. 

(b)(1) There are authorized to be appropriated 
such sums as may be necessary for the planning 
and construction of research, development and 
testing facilities described in section 2076(h) of 
this title; except that no appropriation shall be 
made for any such planning or construction in-
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volving an expenditure in excess of $100,000 if 
such planning or construction has not been ap-
proved by resolutions adopted in substantially 
the same form by the Committee on Energy and 
Commerce of the House of Representatives, and 
by the Committee on Commerce, Science, and 
Transportation of the Senate. For the purpose of 
securing consideration of such approval the 
Commission shall transmit to Congress a pro-
spectus of the proposed facility including (but 
not limited to)— 

(A) a brief description of the facility to be 
planned or constructed; 

(B) the location of the facility, and an esti-
mate of the maximum cost of the facility; 

(C) a statement of those agencies, private 
and public, which will use such facility, to-
gether with the contribution to be made by 
each such agency toward the cost of such fa-
cility; and 

(D) a statement of justification of the need 
for such facility. 

(2) The estimated maximum cost of any facil-
ity approved under this subsection as set forth 
in the prospectus may be increased by the 
amount equal to the percentage increase, if any, 
as determined by the Commission, in construc-
tion costs, from the date of the transmittal of 
such prospectus to Congress, but in no event 
shall the increase authorized by this paragraph 
exceed 10 per centum of such estimated maxi-
mum cost. 

(c) No funds appropriated under subsection (a) 
of this section may be used to pay any claim de-
scribed in section 2053(i) of this title whether 
pursuant to a judgment of a court or under any 
award, compromise, or settlement of such claim 
made under section 2672 of title 28, or under any 
other provision of law. 

(Pub. L. 92–573, § 32, Oct. 27, 1972, 86 Stat. 1233; 
Pub. L. 94–284, §§ 2, 5(b), May 11, 1976, 90 Stat. 503, 
505; Pub. L. 95–631, § 1, Nov. 10, 1978, 92 Stat. 3742; 
Pub. L. 97–35, title XII, § 1214, Aug. 13, 1981, 95 
Stat. 724; Pub. L. 101–608, title I, § 117, Nov. 16, 
1990, 104 Stat. 3121; Pub. L. 103–437, § 5(c)(1), Nov. 
2, 1994, 108 Stat. 4582.) 

AMENDMENTS 

1994—Subsec. (b)(1). Pub. L. 103–437 in introductory 

provisions substituted ‘‘Committee on Energy and 

Commerce of the House of Representatives, and by the 

Committee on Commerce, Science, and Transportation 

of the Senate’’ for ‘‘Committee on Interstate and For-

eign Commerce of the House of Representatives, and by 

the Committee on Commerce of the Senate’’. 
1990—Subsec. (a). Pub. L. 101–608 added pars. (1) and 

(2) and struck out former pars. (1) to (9) which specified 

maximum appropriations authorized for fiscal year 

ending June 30, 1976, to fiscal year ending Sept. 30, 1983. 
1981—Subsec. (a). Pub. L. 97–35 added pars. (8) and (9) 

and provision following par. (9) relating to payment of 

accumulated or accrued leave, severance pay, and any 

other expenses related to a reduction in force in the 

Commission. 
1978—Subsec. (a)(5) to (7). Pub. L. 95–631 added pars. 

(5) to (7). 
1976—Subsec. (a). Pub. L. 94–284, § 2, substituted 

‘‘$51,000,000 for the fiscal year ending June 30, 1976, 

$14,000,000 for the period beginning July 1, 1976, and end-

ing September 30, 1976, $60,000,000 for the fiscal year 

ending September 30, 1977, and $68,000,000 for the fiscal 

year ending September 30, 1978’’ for ‘‘$55,000,000 for the 

fiscal year ending June 30, 1973, $59,000,000 for the fiscal 

year ending June 30, 1974, and $64,000,000 for the fiscal 

year ending June 30, 1975’’. 

Subsec. (c). Pub. L. 94–284, § 5(b), added subsec. (c). 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Aug. 13, 1981, 

see section 1215 of Pub. L. 97–35, set out as a note under 

section 2052 of this title. 

§ 2082. Interim cellulose insulation safety stand-
ard 

(a) Applicability of specification of General Serv-
ices Administration; authority and effect of 
interim standard; modifications; criteria; la-
beling requirements 

(1) Subject to the provisions of paragraph (2), 
on and after the last day of the 60-day period be-
ginning on July 11, 1978, the requirements for 
flame resistance and corrosiveness set forth in 
the General Services Administration’s specifica-
tion for cellulose insulation, HH–I–515C (as such 
specification was in effect on February 1, 1978), 
shall be deemed to be an interim consumer prod-
uct safety standard which shall have all the au-
thority and effect of any other consumer prod-
uct safety standard promulgated by the Com-
mission under this chapter. During the 45-day 
period beginning on July 11, 1978, the Commis-
sion may make, and shall publish in the Federal 
Register, such technical, nonsubstantive 
changes in such requirements as it deems appro-
priate to make such requirements suitable for 
promulgation as a consumer product safety 
standard. At the end to the 60-day period speci-
fied in the first sentence of this paragraph, the 
Commission shall publish in the Federal Reg-
ister such interim consumer product safety 
standard, as altered by the Commission under 
this paragraph. 

(2) The interim consumer product safety 
standard established in paragraph (1) shall pro-
vide that any cellulose insulation which is pro-
duced or distributed for sale or use as a con-
sumer product shall have a flame spread rating 
of 0 to 25, as such rating is set forth in the Gen-
eral Services Administration’s specification for 
cellulose insulation, HH–I–515C. 

(3) During the period for which the interim 
consumer product safety standard established in 
subsection (a) of this section is in effect, in addi-
tion to complying with any labeling require-
ment established by the Commission under this 
chapter, each manufacturer or private labeler of 
cellulose insulation shall include the following 
statement on any container of such cellulose in-
sulation: ‘‘ATTENTION: This material meets 
the applicable minimum Federal flammability 
standard. This standard is based upon labora-
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tory tests only, which do not represent actual 
conditions which may occur in the home.’’ Such 
statement shall be located in a conspicuous 
place on such container and shall appear in con-
spicuous and legible type in contrast by typog-
raphy, layout, and color with other printed mat-
ter on such container. 

(b) Scope of judicial review 

Judicial review of the interim consumer prod-
uct safety standard established in subsection (a) 
of this section, as such standard is in effect on 
and after the last day of the 60-day period speci-
fied in such subsection, shall be limited solely to 
the issue of whether any changes made by the 
Commission under paragraph (1) are technical, 
nonsubstantive changes. For purposes of such 
review, any change made by the Commission 
under paragraph (1) which requires that any test 
to determine the flame spread rating of cel-
lulose insulation shall include a correction for 
variations in test results caused by equipment 
used in the test shall be considered a technical, 
nonsubstantive change. 

(c) Enforcement; violations; promulgation of 
final standard; procedures applicable to pro-
mulgation; revision of interim standard; pro-
cedures applicable to revision 

(1)(A) Any interim consumer product safety 
standard established pursuant to this section 
shall be enforced in the same manner as any 
other consumer product safety standard until 
such time as there is in effect a final consumer 
product safety standard promulgated by the 
Commission, as provided in subparagraph (B), or 
until such time as it is revoked by the Commis-
sion under section 2058(e) of this title. A viola-
tion of the interim consumer product safety 
standard shall be deemed to be a violation of a 
consumer product safety standard promulgated 
by the Commission under section 2058 of this 
title. 

(B) If the Commission determines that the in-
terim consumer product safety standard does 
not adequately protect the public from the un-
reasonable risk of injury associated with flam-
mable or corrosive cellulose insulation, it shall 
promulgate a final consumer product safety 
standard to protect against such risk. Such final 
standard shall be promulgated pursuant to sec-
tion 553 of title 5, except that the Commission 
shall give interested persons an opportunity for 
the oral presentation of data, views, or argu-
ments, in addition to an opportunity to make 
written submissions. A transcript shall be kept 
of any oral presentation. The provisions of sec-
tion 2058(b), (c), and (d) of this title shall apply 
to any proceeding to promulgate such final 
standard. In any judicial review of such final 
standard under section 2060 of this title, the 
court shall not require any demonstration that 
each particular finding made by the Commission 
under section 2058(c) of this title is supported by 
substantial evidence. The court shall affirm the 
action of the Commission unless the court deter-
mines that such action is not supported by sub-
stantial evidence on the record taken as a 
whole. 

(2)(A) Until there is in effect such a final con-
sumer product safety standard, the Commission 
shall incorporate into the interim consumer 

product safety standard, in accordance with the 
provisions of this paragraph, each revision su-
perseding the requirements for flame resistance 
and corrosiveness referred to in subsection (a) of 
this section and promulgated by the General 
Services Administration. 

(B) At least 45 days before any revision super-
seding such requirements is to become effective, 
the Administrator of the General Services Ad-
ministration shall notify the Commission of 
such revision. In the case of any such revision 
which becomes effective during the period begin-
ning on February 1, 1978, and ending on July 11, 
1978, such notice from the Administrator of the 
General Services Administration shall be 
deemed to have been made on July 11, 1978. 

(C)(i) No later than 45 days after receiving any 
notice under subparagraph (B), the Commission 
shall publish the revision, including such 
changes in the revision as it considers appro-
priate to make the revision suitable for promul-
gation as an amendment to the interim con-
sumer product safety standard, in the Federal 
Register as a proposed amendment to the in-
terim consumer product safety standard. 

(ii) The Commission may extend the 45-day pe-
riod specified in clause (i) for an additional pe-
riod of not more than 150 days if the Commission 
determines that such extension is necessary to 
study the technical and scientific basis for the 
revision involved, or to study the safety and 
economic consequences of such revision. 

(D)(i) Additional extensions of the 45-day pe-
riod specified in subparagraph (C)(i) may be 
taken by the Commission if— 

(I) the Commission makes the determination 
required in subparagraph (C)(ii) with respect 
to each such extension; and 

(II) in the case of further extensions pro-
posed by the Commission after an initial ex-
tension under this clause, such further exten-
sions have not been disapproved under clause 
(iv). 

(ii) Any extension made by the Commission 
under this subparagraph shall be for a period of 
not more than 45 days. 

(iii) Prior notice of each extension made by 
the Commission under this subparagraph, to-
gether with a statement of the reasons for such 
extension and an estimate of the length of time 
required by the Commission to complete its ac-
tion upon the revision involved, shall be pub-
lished in the Federal Register and shall be sub-
mitted to the Committee on Commerce, Science, 
and Transportation of the Senate and the Com-
mittee on Energy and Commerce of the House of 
Representatives. 

(iv) In any case in which the Commission 
takes an initial 45-day extension under clause 
(i), the Commission may not take any further 
extensions under clause (i) if each committee re-
ferred to in clause (iii) disapproves by commit-
tee resolution any such further extensions be-
fore the end of the 15-day period following notice 
of such initial extension made by the Commis-
sion in accordance with clause (iii). 

(E) The Commission shall give interested per-
sons an opportunity to comment upon any pro-
posed amendment to the interim consumer prod-
uct safety standard during the 30-day period fol-
lowing any publication by the Commission 
under subparagraph (C). 
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(F) No later than 90 days after the end of the 
period specified in subparagraph (E), the Com-
mission shall promulgate the amendment to the 
interim consumer product safety standard un-
less the Commission determines, after consulta-
tion with the Secretary of Energy, that— 

(i) such amendment is not necessary for the 
protection of consumers from the unreason-
able risk of injury associated with flammable 
or corrosive cellulose insulation; or 

(ii) implementation of such amendment will 
create an undue burden upon persons who are 
subject to the interim consumer product safe-
ty standard. 

(G) The provisions of section 2060 of this title 
shall not apply to any judicial review of any 
amendment to the interim product safety stand-
ard promulgated under this paragraph. 

(d) Reporting requirements of other Federal de-
partments, agencies, etc., of violations 

Any Federal department, agency, or instru-
mentality, or any Federal independent regu-
latory agency, which obtains information which 
reasonably indicates that cellulose insulation is 
being manufactured or distributed in violation 
of this chapter shall immediately inform the 
Commission of such information. 

(e) Reporting requirements of Commission to 
Congressional committees; contents, time of 
submission, etc. 

(1) The Commission, no later than 45 days 
after July 11, 1978, shall submit a report to the 
Committee on Commerce, Science, and Trans-
portation of the Senate and to the Committee 
on Energy and Commerce of the House of Rep-
resentatives which shall contain a detailed 
statement of the manner in which the Commis-
sion intends to carry out the enforcement of this 
section. 

(2)(A) The Commission, no later than 6 months 
after the date upon which the report required in 
paragraph (1) is due (and no later than the end 
of each 6-month period thereafter), shall submit 
a report to each committee referred to in para-
graph (1) which shall describe the enforcement 
activities of the Commission with respect to 
this section during the most recent 6-month pe-
riod. 

(B) The first report which the Commission 
submits under subparagraph (A) shall include 
the results of tests of cellulose insulation manu-
factured by at least 25 manufacturers which the 
Commission shall conduct to determine whether 
such cellulose insulation complies with the in-
terim consumer product safety standard. The 
second such report shall include the results of 
such tests with respect to 50 manufacturers who 
were not included in testing conducted by the 
Commission for inclusion in the first report. 

(f) Compliance with certification requirements; 
implementation; waiver; rules and regula-
tions 

(1) The Commission shall have the authority 
to require that any person required to comply 
with the certification requirements of section 
2063 of this title with respect to the manufacture 
of cellulose insulation shall provide for the per-
formance of any test or testing program re-
quired for such certification through the use of 

an independent third party qualified to perform 
such test or testing program. The Commission 
may impose such requirement whether or not 
the Commission has established a testing pro-
gram for cellulose insulation under section 
2063(b) of this title. 

(2) The Commission, upon petition by a manu-
facturer, may waive the requirements of para-
graph (1) with respect to such manufacturer if 
the Commission determines that the use of an 
independent third party is not necessary in 
order for such manufacturer to comply with the 
certification requirements of section 2063 of this 
title. 

(3) The Commission may prescribe such rules 
as it considers necessary to carry out the provi-
sions of this subsection. 

(g) Authorization of appropriations 

There are authorized to be appropriated, for 
each of the fiscal years 1978, 1979, 1980, and 1981, 
such sums as may be necessary to carry out the 
provisions of this section. 

(Pub. L. 92–573, § 35, as added Pub. L. 95–319, 
§ 3(a), July 11, 1978, 92 Stat. 386; amended Pub. L. 
103–437, § 5(c)(2), Nov. 2, 1994, 108 Stat. 4582.) 

AMENDMENTS 

1994—Subsecs. (c)(2)(D)(iii), (e)(1). Pub. L. 103–437 sub-

stituted ‘‘Committee on Energy and Commerce’’ for 

‘‘Committee on Interstate and Foreign Commerce’’. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

CONGRESSIONAL STATEMENT OF FINDINGS AND PURPOSE 

Section 2 of Pub. L. 95–319 provided that: 
‘‘(a) The Congress finds that— 

‘‘(1) existing Federal, State, and local laws and reg-

ulations are insufficient to protect the consumer 

from improperly manufactured cellulose insulation; 
‘‘(2) an unreasonably large quantity of cellulose in-

sulation is being distributed that does not meet mini-

mum safety standards; 
‘‘(3) an urgent need exists for the expedited setting 

of interim mandatory Federal standards for the man-

ufacture of cellulose insulation; and 
‘‘(4) such standards are reasonably necessary to 

eliminate or reduce an unreasonable risk of injury to 

consumers from flammable or corrosive cellulose in-

sulation. 
‘‘(b) It is the purpose of the Congress in this Act [en-

acting this section, amending section 2068 of this title, 

and enacting provisions set out as notes under sections 

2051 and 2082 of this title] to provide an interim manda-

tory safety standard for cellulose insulation manufac-

tured for use as a consumer product.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2068 of this title. 

§ 2083. Congressional veto of consumer product 
safety rules 

(a) Transmission to Congress 

The Commission shall transmit to the Sec-
retary of the Senate and the Clerk of the House 
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1 So in original. Probably should be capitalized. 

of Representatives a copy of any consumer prod-
uct safety rule promulgated by the Commission 
under section 2058 of this title. 

(b) Disapproval by concurrent resolution 

Any rule specified in subsection (a) of this sec-
tion shall not take effect if— 

(1) within the 90 calendar days of continuous 
session of the Congress which occur after the 
date of the promulgation of such rule, both 
Houses of the Congress adopt a concurrent res-
olution, the matter after the resolving clause 
of which is as follows (with the blank spaces 
appropriately filled): ‘‘That the Congress dis-
approves the consumer product safety rule 
which was promulgated by the Consumer 
Product Safety Commission with respect to 

and which was transmitted to the 
Congress on and disapproves the rule 
for the following reasons: .’’; or 

(2) within the 60 calendar days of continuous 
session of the Congress which occur after the 
date of the promulgation of such rule, one 
House of the Congress adopts such concurrent 
resolution and transmits such resolution to 
the other House and such resolution is not dis-
approved by such other House within the 30 
calendar days of continuous session of the 
Congress which occur after the date of such 
transmittal. 

(c) Presumptions from Congressional action or 
inaction 

Congressional inaction on, or rejection of, a 
concurrent resolution of disapproval under this 
section shall not be construed as an expression 
of approval of the rule involved, and shall not be 
construed to create any presumption of validity 
with respect to such rule. 

(d) Continuous session of Congress 

For purposes of this section— 
(1) continuity of session is broken only by an 

adjournment of the Congress sine die; and 
(2) the days on which either House is not in 

session because of an adjournment of more 
than 3 days to a day certain are excluded in 
the computation of the periods of continuous 
session of the Congress specified in subsection 
(b) of this section. 

(Pub. L. 92–573, § 36, as added Pub. L. 97–35, title 
XII, § 1207(a), Aug. 13, 1981, 95 Stat. 718.) 

EFFECTIVE DATE 

Section applicable with respect to consumer product 

safety rules under this chapter and regulations under 

chapters 25 and 30 of this title promulgated after Aug. 

13, 1981, see section 1215 of Pub. L. 97–35, set out as an 

Effective Date of 1981 Amendment note under section 

2052 of this title. 

§ 2084. Information reporting 

(a) Notification of settlements or judgments 

If a particular model of a consumer product is 
the subject of at least 3 civil actions that have 
been filed in Federal or State court for death or 
grievous bodily injury which in each of the 24- 
month periods defined in subsection (b) of this 
section result in either a final settlement in-
volving the manufacturer or a court judgment 
in favor of the plaintiff, the manufacturer of 
such product shall, in accordance with sub-

section (c) of this section, report to the Commis-
sion each such civil action within 30 days after 
the final settlement or court judgment in the 
third of such civil actions, and, within 30 days 
after any subsequent settlement or judgment in 
that 24-month period, any other such action. 

(b) Calculation of 24-month periods 

The 24-month periods referred to in subsection 
(a) of this section are the 24-month period com-
mencing on January 1, 1991, and subsequent 24- 
month periods beginning on January 1 of the 
calendar year that is two years following the be-
ginning of the previous 24-month period. 

(c) Information required to be reported 

(1) The information required by subsection (a) 
of this section to be reported to the Commis-
sion, with respect to each civil action described 
in subsection (a) of this section, shall include 
and in addition to any voluntary information 
provided under paragraph (2) shall be limited to 
the following: 

(A) The name and address of the manufac-
turer. 

(B) The model and model number or designa-
tion of the consumer product subject to the 
civil action. 

(C) A statement as to whether the civil ac-
tion alleged death or grievous bodily injury, 
and in the case of an allegation of grievous 
bodily injury, a statement of the category of 
such injury. 

(D) A statement as to whether the civil ac-
tion resulted in a final settlement or a judg-
ment in favor of the plaintiff. 

(E) in 1 the case of a judgment in favor of the 
plaintiff, the name of the civil action, the 
number assigned the civil action, and the 
court in which the civil action was filed. 

(2) A manufacturer furnishing the report re-
quired by paragraph (1) may include (A) a state-
ment as to whether any judgment in favor of the 
plaintiff is under appeal or is expected to be ap-
pealed or (B) any other information which the 
manufacturer chooses to provide. A manufac-
turer reporting to the Commission under sub-
section (a) of this section need not admit or may 
specifically deny that the information it sub-
mits reasonably supports the conclusion that its 
consumer product caused a death or grievous 
bodily injury. 

(3) No statement of the amount paid by the 
manufacturer in a final settlement shall be re-
quired as part of the report furnished under sub-
section (a) of this section, nor shall such a state-
ment of settlement amount be required under 
any other section of this chapter. 

(d) Report not deemed an admission of liability 

The reporting of a civil action described in 
subsection (a) of this section by a manufacturer 
shall not constitute an admission of— 

(1) an unreasonable risk of injury, 
(2) a defect in the consumer product which 

was the subject of such action, 
(3) a substantial product hazard, 
(4) an imminent hazard, or 
(5) any other admission of liability under 

any statute or under any common law. 
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2 So in original. 

(e) Definitions 

For purposes of this section: 
(1) A grievous bodily injury includes any of 

the following categories of injury: mutilation, 
amputation, dismemberment, disfigurement, 
loss of important bodily functions, debilitat-
ing internal disorder, severe burn, severe elec-
tric shock, and injuries likely to require ex-
tended hospitalization. 

(2) For purposes of this section,2 a particular 
model of a consumer product is one that is dis-
tinctive in functional design, construction, 
warnings or instructions related to safety, 
function, user population, or other character-
istics which could affect the product’s safety 
related performance. 

(Pub. L. 92–573, § 37, as added Pub. L. 101–608, 
title I, § 112(b), Nov. 16, 1990, 104 Stat. 3115.) 

CONGRESSIONAL REPORTS 

Section 112(f) of Pub. L. 101–608 provided that: 

‘‘(1) The Consumer Product Safety Commission shall 

report to the Congress on the extent to which reports 

made to the Commission under section 37 of the Con-

sumer Product Safety Act [15 U.S.C. 2084] have assisted 

the Commission in carrying out its responsibilities 

under such Act [15 U.S.C. 2051 et seq.]. The report— 

‘‘(A) shall provide aggregate data and not the de-

tails and contents of individual reports filed with the 

Commission pursuant to such section 37, 

‘‘(B) shall not disclose the brand names of products 

included in reports under such section 15(b) or 37 [15 

U.S.C. 2064(b), 2084] or the number of reports under 

such sections for particular models or classes of prod-

ucts, and 

‘‘(C) shall include— 

‘‘(i) a comparison of the number of reports re-

ceived under such section 37 and the number of re-

ports received under section 15(b) of such Act, 

‘‘(ii) a comparison of the number of reports filed 

with the Commission before the date of the enact-

ment of this Act [Nov. 16, 1990] and after such date, 

and 

‘‘(iii) the total number of settlements and court 

judgments reported under such section 37 and the 

total number of rulemakings and enforcement ac-

tions undertaken in response to such reports, 

‘‘(iv) recommendations of the Commission for ad-

ditional improvements in reporting under the Con-

sumer Product Safety Act. 

‘‘(2) The first report under paragraph (1) shall be due 

February 1, 1992, and the second such report shall be 

due April 1, 1993.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2055, 2068 of this 

title. 

CHAPTER 48—HOBBY PROTECTION 

Sec. 

2101. Marking requirements. 

(a) Political items. 

(b) Coins and other numismatic items. 

(c) Rules and regulations. 

(d) Exemption. 

2102. Private enforcement. 

2103. Enforcement by Federal Trade Commission. 

(a) Statutory authority. 

(b) Incorporation of Federal Trade Com-

mission Act provisions. 

2104. Imports. 

2105. Application of other laws. 

2106. Definitions. 

§ 2101. Marking requirements 

(a) Political items 

The manufacture in the United States, or the 
importation into the United States, for intro-
duction into or distribution in commerce of any 
imitation political item which is not plainly and 
permanently marked with the calendar year in 
which such item was manufactured, is unlawful 
and is an unfair or deceptive act or practice in 
commerce under the Federal Trade Commission 
Act [15 U.S.C. 41 et seq.]. 

(b) Coins and other numismatic items 

The manufacture in the United States, or the 
importation into the United States, for intro-
duction into or distribution in commerce of any 
imitation numismatic item which is not plainly 
and permanently marked ‘‘copy’’, is unlawful 
and is an unfair or deceptive act or practice in 
commerce under the Federal Trade Commission 
Act [15 U.S.C. 41 et seq.]. 

(c) Rules and regulations 

The Federal Trade Commission shall prescribe 
rules for determining the manner and form in 
which items described in subsection (a) or (b) of 
this section shall be permanently marked. 

(d) Exemption 

Subsections (a) and (b), and regulations under 
subsection (c) of this section, shall not apply to 
any common carrier or contract carrier or 
freight forwarder with respect to an imitation 
political item or imitation numismatic item re-
ceived, shipped, delivered, or handled by it for 
shipment in the ordinary course of its business. 

(Pub. L. 93–167, § 2, Nov. 29, 1973, 87 Stat. 686.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a) and (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 

717, as amended, which is classified generally to sub-

chapter I (§ 41 et seq.) of chapter 2 of this title. For 

complete classification of this Act to the Code, see sec-

tion 58 of this title and Tables. 

EFFECTIVE DATE 

Section 8 of Pub. L. 93–167 provided that: ‘‘This Act 

[enacting this chapter] shall apply only to imitation 

political items and imitation numismatic items manu-

factured after the date of enactment of this Act [Nov. 

29, 1973].’’ 

SHORT TITLE 

Section 1 of Pub. L. 93–167 provided: ‘‘That this Act 

[enacting this chapter] may be cited as the ‘Hobby Pro-

tection Act’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2102, 2104 of this 

title. 

§ 2102. Private enforcement 

If any person violates section 2101(a) or (b) of 
this title or a rule under section 2101(c) of this 
title, any interested person may commence a 
civil action for injunctive relief restraining such 
violation, and for damages, in any United States 
District Court for a district in which the defend-
ant resides or has an agent. In any such action, 
the court may award the costs of the suit, in-
cluding reasonable attorneys’ fees. 
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(Pub. L. 93–167, § 3, Nov. 29, 1973, 87 Stat. 686.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2103 of this title. 

§ 2103. Enforcement by Federal Trade Commis-
sion 

(a) Statutory authority 

Except as provided in section 2102 of this title, 
this chapter shall be enforced by the Federal 
Trade Commission under the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.]. 

(b) Incorporation of Federal Trade Commission 
Act provisions 

The Commission shall prevent any person 
from violating the provisions of this chapter in 
the same manner, by the same means, and with 
the same jurisdiction, powers, and duties as 
though all applicable terms and provisions of 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.] were incorporated into and made a part 
of this chapter; and any such person violating 
the provisions of this chapter shall be subject to 
the penalties and entitled to the privileges and 
immunities provided in said Federal Trade Com-
mission Act, in the same manner, by the same 
means, and with the same jurisdiction, powers, 
and duties as though the applicable terms and 
provisions of the said Federal Trade Commission 
Act were incorporated into and made a part of 
this chapter. 

(Pub. L. 93–167, § 4, Nov. 29, 1973, 87 Stat. 686.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of chapter 2 of this title. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

§ 2104. Imports 

Any item imported into the United States in 
violation of section 2101(a) or (b) of this title or 
regulations under section 2101(c) of this title 
shall be subject to seizure and forfeiture under 
the customs laws. 

(Pub. L. 93–167, § 5, Nov. 29, 1973, 87 Stat. 687.) 

§ 2105. Application of other laws 

The provisions of this chapter are in addition 
to, and not in substitution for or limitation of, 
the provisions of any other law of the United 
States or of the law of any State. 

(Pub. L. 93–167, § 6, Nov. 29, 1973, 87 Stat. 687.) 

§ 2106. Definitions 

For purposes of this chapter: 
(1) The term ‘‘original political item’’ means 

any political button, poster, literature, stick-
er, or any advertisement produced for use in 
any political cause. 

(2) The term ‘‘imitation political item’’ 
means an item which purports to be, but in 
fact is not, an original political item, or which 
is a reproduction, copy, or counterfeit of an 
original political item. 

(3) The term ‘‘original numismatic item’’ 
means anything which has been a part of a 

coinage or issue which has been used in ex-
change or has been used to commemorate a 
person or event. Such term includes coins, to-
kens, paper money, and commemorative med-
als. 

(4) The term ‘‘imitation numismatic item’’ 
means an item which purports to be, but in 
fact is not, an original numismatic item or 
which is a reproduction, copy, or counterfeit 
of an original numismatic item. 

(5) The term ‘‘commerce’’ has the same 
meaning as such term has under the Federal 
Trade Commission Act [15 U.S.C. 41 et seq.]. 

(6) The term ‘‘Commission’’ means the Fed-
eral Trade Commission. 

(7) The term ‘‘United States’’ means the 
States, the District of Columbia, and the Com-
monwealth of Puerto Rico. 

(Pub. L. 93–167, § 7, Nov. 29, 1973, 87 Stat. 687.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

par. (5), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 

amended, which is classified generally to subchapter I 

(§ 41 et seq.) of chapter 2 of this title. For complete clas-

sification of this Act to the Code, see section 58 of this 

title and Tables. 

CHAPTER 49—FIRE PREVENTION AND 
CONTROL 

Sec. 

2201. Congressional findings. 

2202. Declaration of purpose. 

2203. Definitions. 

2204. United States Fire Administration. 

(a) Establishment. 

(b) Administrator. 

(c) Deputy Administrator. 

2205. Public education. 

2206. National Academy for Fire Prevention and 

Control. 

(a) Establishment. 

(b) Superintendent. 

(c) Powers of Superintendent. 

(d) Program of the Academy. 

(e) Technical assistance. 

(f) Assistance to State and local fire 

service training programs. 

(g) Site selection. 

(h) Construction costs. 

(i) Educational and professional assist-

ance. 

(j) Board of Visitors. 

(k) Accreditation. 

(l) Admission. 

2207. Fire technology. 

(a) Development. 

(b) Limitation on manufacture and sale 

of equipment. 

(c) Management studies. 

(d) Rural assistance. 

(e) Coordination. 

2208. National Fire Data Center. 

(a) Functions. 

(b) Methods. 

(c) Dissemination of fire data. 

2209. Master plans. 

(a) Encouragement by Administrator. 

(b) ‘‘Master plan’’ defined. 

2210. Reimbursement for costs of firefighting on 

Federal property. 

(a) Filing of claims. 

(b) Determination. 

(c) Payment. 

(d) Adjudication. 

2211. Review of fire prevention codes. 
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Sec. 

2212. Fire safety effectiveness statements. 

2213. Annual conference. 

2214. Public safety awards. 

(a) Establishment. 

(b) Description. 

(c) Award. 

(d) Regulations. 

(e) ‘‘Public safety officer’’ defined. 

2215. Reports to Congress and President. 

2216. Authorization of appropriations. 

2217. Public access to information. 

2218. Administrative provisions. 

(a) Assistance to Administrator. 

(b) Powers of Administrator. 

(c) Audit. 

(d) Inventions and discoveries. 

(e) Coordination. 

2219. Assistance to Consumer Product Safety Com-

mission. 

2220. Arson prevention, detection, and control. 

2221. Arson prevention grants. 

(a) Definitions. 

(b) Grants. 

(c) Goals. 

(d) Structuring of applications. 

(e) State qualification criteria. 

(f) Extension. 

(g) Technical assistance. 

(h) Consultation and cooperation. 

(i) Assessment. 

(j) Regulations. 

(k) Administration. 

(l) Purchase of American made equip-

ment and products. 

2222, 2223. Repealed. 

2223a. Review. 

2223b. Working group. 

2223c. Report and recommendations. 

2223d. Annual revision of recommendations. 

2223e. ‘‘Emergency response personnel’’ defined. 

2224. Listings of places of public accommodation. 

(a) Submissions by States. 

(b) Compilation and distribution of mas-

ter list. 

2225. Fire prevention and control guidelines for 

places of public accommodation. 

(a) Contents of guidelines. 

(b) Exceptions. 

(c) Effect on State and local law. 

(d) Definitions. 

2225a. Prohibiting Federal funding of conferences 

held at non-certified places of public ac-

commodation. 

(a) In general. 

(b) Waiver. 

(c) Notice requirements. 

(d) Effective date. 

2226. Dissemination of fire prevention and control 

information. 

2227. Fire safety systems in federally assisted 

buildings. 

(a) Definitions. 

(b) Federal employee office buildings. 

(c) Housing. 

(d) Regulations. 

(e) State and local authority not limited. 

(f) Prefire plan. 

(g) Reports to Congress. 

(h) Relation to other requirements. 

2228. CPR training. 

2229. Firefighter assistance. 

(a) Definition of firefighting personnel. 

(b) Assistance program. 

(c) Audits. 

(d) State defined. 

(e) Authorization of appropriations. 

2230. Surplus and excess Federal equipment. 

2231. Cooperative agreements with Federal facili-

ties. 

Sec. 

2232. Burn research. 
(a) Office. 
(b) Safety organization grants. 
(c) Hospital grants. 
(d) Other grants. 
(e) Report. 
(f) Authorization of appropriations. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 16 section 2106. 

§ 2201. Congressional findings 

The Congress finds that— 
(1) The National Commission on Fire Pre-

vention and Control, established pursuant to 
Public Law 90–259, has made an exhaustive and 
comprehensive examination of the Nation’s 
fire problem, has made detailed findings as to 
the extent of this problem in terms of human 
suffering and loss of life and property, and has 
made ninety thoughtful recommendations. 

(2) The United States today has the highest 
per capita rate of death and property loss from 
fire of all the major industrialized nations in 
the world. 

(3) Fire is an undue burden affecting all 
Americans, and fire also constitutes a public 
health and safety problem of great dimen-
sions. Fire kills 12,000 and scars and injures 
300,000 Americans each year, including 50,000 
individuals who require extended hospitaliza-
tion. Almost $3 billion worth of property is de-
stroyed annually by fire, and the total eco-
nomic cost of destructive fire in the United 
States is estimated conservatively to be 
$11,000,000,000 per year. Firefighting is the Na-
tion’s most hazardous profession. 

(4) Such losses of life and property from fire 
are unacceptable to the Congress. 

(5) While fire prevention and control is and 
should remain a State and local responsibility, 
the Federal Government must help if a signifi-
cant reduction in fire losses is to be achieved. 

(6) The fire service and the civil defense pro-
gram in each locality would both benefit from 
closer cooperation. 

(7) The Nation’s fire problem is exacerbated 
by (A) the indifference with which some Amer-
icans confront the subject; (B) the Nation’s 
failure to undertake enough research and de-
velopment into fire and fire-related problems; 
(C) the scarcity of reliable data and informa-
tion; (D) the fact that designers and pur-
chasers of buildings and products generally 
give insufficient attention to fire safety; (E) 
the fact that many communities lack ade-
quate building and fire prevention codes; and 
(F) the fact that local fire departments spend 
about 95 cents of every dollar appropriated to 
the fire services on efforts to extinguish fires 
and only about 5 cents on fire prevention. 

(8) There is a need for improved professional 
training and education oriented toward im-
proving the effectiveness of the fire services, 
including an increased emphasis on preventing 
fires and on reducing injuries to firefighters. 

(9) A national system for the collection, 
analysis, and dissemination of fire data is 
needed to help local fire services establish re-
search and action priorities. 

(10) The number of specialized medical cen-
ters which are properly equipped and staffed 
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for the treatment of burns and the rehabilita-
tion of victims of fires is inadequate. 

(11) The unacceptably high rates of death, 
injury, and property loss from fire can be re-
duced if the Federal Government establishes a 
coordinated program to support and reinforce 
the fire prevention and control activities of 
State and local governments. 

(Pub. L. 93–498, § 2, Oct. 29, 1974, 88 Stat. 1535.) 

REFERENCES IN TEXT 

The National Commission on Fire Prevention and 

Control, established pursuant to Public Law 90–259, re-

ferred to in par. (1), refers to the Commission estab-

lished pursuant to Pub. L. 90–259, title II, §§ 201–207, 

Mar. 1, 1968, 82 Stat. 36, which provisions were set out 

as a note under section 278f of this title. The Commis-

sion has expired pursuant to sections 203(c) and 207 of 

Pub. L. 90–259. 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–503, title I, § 101, Nov. 13, 2000, 114 Stat. 

2298, provided that: ‘‘This title [enacting sections 2230 

and 2231 of this title, amending sections 1511, 2203, 2204, 

2206, 2209, 2210, 2214 to 2218 and 2220 of this title, sec-

tions 151302 to 151304 and 151307 of Title 36, Patriotic 

and National Observances, Ceremonies, and Organiza-

tions, and section 290a of Title 42, The Public Health 

and Welfare, and repealing sections 2222 and 2223 of this 

title] may be cited as the ‘Fire Administration Author-

ization Act of 2000’.’’ 

SHORT TITLE OF 1997 AMENDMENT 

Pub. L. 105–108, § 1, Nov. 20, 1997, 111 Stat. 2264, pro-

vided that: ‘‘This Act [amending sections 2216, 2225, and 

2227 of this title and enacting provisions set out as 

notes under sections 2204 and 2218 of this title] may be 

cited as the ‘United States Fire Administration Au-

thorization Act for Fiscal Years 1998 and 1999’.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–254, § 1, May 19, 1994, 108 Stat. 679, provided 

that: ‘‘This Act [enacting sections 2221 and 2228 of this 

title, amending sections 2216, 2220, and 2227 of this title, 

and enacting provisions set out as notes under this sec-

tion and section 2216 of this title] may be cited as the 

‘Arson Prevention Act of 1994’.’’ 

SHORT TITLE OF 1990 AMENDMENT 

Pub. L. 101–391, § 1, Sept. 25, 1990, 104 Stat. 747, pro-

vided that: ‘‘This Act [enacting sections 2224, 2225, 2225a 

and 2226 of this title and section 5707a of Title 5, Gov-

ernment Organization and Employees, amending sec-

tion 2203 of this title and sections 5701 and 5707 of Title 

5, and enacting provisions set out as notes under this 

section and sections 5707 and 5707a of Title 5] may be 

cited as the ‘Hotel and Motel Fire Safety Act of 1990’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 93–498 provided: ‘‘That this Act 

[enacting this chapter and section 290a of Title 42, The 

Public Health and Welfare, amending sections 278f and 

1511 of this title, and repealing section 278g of this 

title] may be cited as the ‘Federal Fire Prevention and 

Control Act of 1974’.’’ 

STUDY ON NEED FOR FEDERAL ASSISTANCE TO STATE 

AND LOCAL COMMUNITIES TO FUND FIREFIGHTING AND 

EMERGENCY RESPONSE ACTIVITIES 

Pub. L. 106–398, § 1 [[div. A], title XVII, § 1701(b)], Oct. 

30, 2000, 114 Stat. 1654, 1654A–363, provided that: 

‘‘(1) REQUIREMENT FOR STUDY.—The Director of the 

Federal Emergency Management Agency shall conduct 

a study in conjunction with the National Fire Protec-

tion Association to— 

‘‘(A) define the current role and activities associ-

ated with the fire services; 

‘‘(B) determine the adequacy of current levels of 

funding; and 

‘‘(C) provide a needs assessment to identify short-

falls. 

‘‘(2) TIME FOR COMPLETION OF STUDY; REPORT.—The Di-

rector shall complete the study under paragraph (1), 

and submit a report on the results of the study to Con-

gress, within 18 months after the date of the enactment 

of this Act [Oct. 30, 2000]. 

‘‘(3) AUTHORIZATION OF APPROPRIATIONS.—There are 

authorized to be appropriated to the Federal Emer-

gency Management Agency $300,000 for fiscal year 2001 

to carry out the study required by paragraph (1).’’ 

LOCAL FIREFIGHTER AND EMERGENCY SERVICES 

TRAINING 

Pub. L. 104–132, title VIII, § 819, Apr. 24, 1996, 110 Stat. 

1316, provided that: 

‘‘(a) GRANT AUTHORIZATION.—The Attorney General, 

in consultation with the Director of the Federal Emer-

gency Management Agency, may make grants to pro-

vide specialized training and equipment to enhance the 

capability of metropolitan fire and emergency service 

departments to respond to terrorist attacks. 

‘‘(b) AUTHORIZATION OF APPROPRIATIONS.—There are 

authorized to be appropriated for fiscal year 1997, 

$5,000,000 to carry out this section.’’ 

ARSON PREVENTION AND CONTROL; CONGRESSIONAL 

FINDINGS 

Pub. L. 103–254, § 2, May 19, 1994, 108 Stat. 679, provided 

that: ‘‘Congress finds that— 

‘‘(1) arson is a serious and costly problem, and is re-

sponsible for approximately 25 percent of all fires in 

the United States; 

‘‘(2) arson is a leading cause of fire deaths, account-

ing for approximately 700 deaths annually in the 

United States, and is the leading cause of property 

damage due to fire in the United States; 

‘‘(3) estimates of arson property losses are in the 

range of $2,000,000,000 annually, or approximately 1 of 

every 4 dollars lost to fire; 

‘‘(4) the incidence of arson in the United States is 

seriously underreported, in part because of the lack 

of adequate participation by local jurisdictions in the 

National Fire Incident Reporting System (NFIRS) 

and the Uniform Crime Reporting (UCR) program; 

‘‘(5) there is a need for expanded training programs 

for arson investigators; 

‘‘(6) there is a need for improved programs designed 

to enable volunteer firefighters to detect arson 

crimes and to preserve evidence vital to the inves-

tigation and prosecution of arson cases; 

‘‘(7) according to the National Fire Protection As-

sociation, of all the suspicious and incendiary fires 

estimated to occur, only 1⁄3 are confirmed as arson; 

and 

‘‘(8) improved training of arson investigators will 

increase the ability of fire departments to identify 

suspicious and incendiary fires, and will result in in-

creased and more effective prosecution of arson of-

fenses.’’ 

CONGRESSIONAL FINDINGS AND PURPOSE 

Pub. L. 101–391, § 2, Sept. 25, 1990, 104 Stat. 747, pro-

vided that: 

‘‘(a) FINDINGS.—Congress finds that— 

‘‘(1) more than 400 Americans have lost their lives 

in multistory hotel fires over the last 5 years; 

‘‘(2) when properly installed and maintained, auto-

matic sprinklers and smoke detectors provide the 

most effective safeguards against the loss of life and 

property from fire; 

‘‘(3) automatic sprinklers and smoke detectors 

should supplement and not supplant other fire protec-

tion measures, including existing requirements for 

fire resistive walls and fire retardant furnishings; 

‘‘(4) some State and local governments and the 

hotel industry need to act more rapidly to require the 
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installation and use of automatic sprinkler systems 

in hotels; and 

‘‘(5) through the United States Fire Administration 

and the Center for Fire Research, the Federal Gov-

ernment has helped to develop and promote the use of 

residential sprinkler systems and other means of fire 

prevention and control. 

‘‘(b) PURPOSE.—It is the purpose of this Act [see Short 

Title of 1990 Amendment note above] to save lives and 

protect property by promoting fire and life safety in 

hotels, motels, and all places of public accommodation 

affecting commerce.’’ 

WAIVER OF FEDERAL LIABILITY 

Pub. L. 101–391, § 7, Sept. 25, 1990, 104 Stat. 752, pro-

vided that: ‘‘In any action for damages resulting from 

a fire at a place of public accommodation, the Federal 

Government may not be found liable for the death of or 

injury to any person or damage to any property be-

cause an officer or employee of the Federal Govern-

ment was negligent in carrying out any requirement 

under this Act [see Short Title of 1990 Amendment note 

above] or the amendments made by this Act.’’ 

EFFECT ON CERTAIN REQUIREMENTS 

Pub. L. 101–391, § 8, Sept. 25, 1990, 104 Stat. 752, pro-

vided that: ‘‘Nothing in this Act [see Short Title of 1990 

Amendment note above] shall be construed to encour-

age model building code organizations, or State or 

local governments, to reduce requirements for fire re-

sistive walls or other safety features.’’ 

REORGANIZATION PLAN NO. 3 OF 1978 

43 F.R. 41943, 92 Stat. 3788 

Prepared by the President and transmitted to the Sen-

ate and the House of Representatives in Congress as-

sembled, June 19, 1978, pursuant to the provisions of 

Chapter 9 of Title 5 of the United States Code. 

PART I. FEDERAL EMERGENCY MANAGEMENT 

AGENCY 

SEC. 101. ESTABLISHMENT OF THE FEDERAL EMERGENCY 

MANAGEMENT AGENCY 

There is hereby established as an independent estab-

lishment in the Executive Branch, the Federal Emer-

gency Management Agency (the ‘‘Agency’’). 

SEC. 102. THE DIRECTOR 

The Agency shall be headed by a Director, who shall 

be appointed by the President, by and with the advice 

and consent of the Senate, and shall be compensated at 

the rate now or hereafter prescribed by law for level II 

of the Executive Schedule [5 U.S.C. 5313]. 

SEC. 103. THE DEPUTY DIRECTOR 

There shall be within the Agency a Deputy Director, 

who shall be appointed by the President, by and with 

the advice and consent of the Senate, and shall be com-

pensated at the rate now or hereafter prescribed by law 

for level IV of the Executive Schedule [5 U.S.C. 5315]. 

The Deputy Director shall perform such functions as 

the Director may from time to time prescribe and shall 

act as Director during the absence or disability of the 

Director or in the event of a vacancy in the Office of 

the Director. 

SEC. 104. ASSOCIATE DIRECTORS 

There shall be within the Agency not more than four 

Associate Directors, who shall be appointed by the 

President, by and with the advice and consent of the 

Senate, two of whom shall be compensated at the rate 

now or hereafter prescribed by law for level IV of the 

Executive Schedule [5 U.S.C. 5315], one of whom shall 

be compensated at the rate now or hereafter prescribed 

by law for level V of the Executive Schedule [5 U.S.C. 

5316] and one of whom shall be compensated at the rate 

now or hereafter prescribed by law for GS–18 of the 

General Schedule [set out under 5 U.S.C. 5332]. The As-

sociate Directors shall perform such functions as the 

Director may from time to time prescribe. 

SEC. 105. REGIONAL DIRECTORS 

There shall be within the Agency ten regional direc-

tors who shall be appointed by the Director in the ex-

cepted service and shall be compensated at the rate 

now or hereafter prescribed by law for GS–16 of the 

General Schedule [set out under 5 U.S.C. 5332]. 

SEC. 106. PERFORMANCE OF FUNCTIONS 

The Director may establish bureaus, offices, divi-

sions, and other units within the Agency. The Director 

may from time to time make provision for the perform-

ance of any function of the Director by any officer, em-

ployee, or unit of the Agency. 

PART II. TRANSFER OF FUNCTIONS 

SEC. 201. FIRE PREVENTION 

There are hereby transferred to the Director all func-

tions vested in the Secretary of Commerce, the Admin-

istrator and Deputy Administrator of the National Fire 

Prevention and Control Administration, and the Super-

intendent of the National Academy for Fire Prevention 

and Control pursuant to the Federal Fire Prevention 

and Control Act of 1974, as amended, (15 U.S.C. 2201 

through 2219); exclusive of the functions set forth at 

Sections 18 and 23 of the Federal Fire Prevention and 

Control Act (15 U.S.C. 278(f) and 1511). 

SEC. 202. FLOOD AND OTHER MATTERS 

There are hereby transferred to the Director all func-

tions vested in the Secretary of Housing and Urban De-

velopment pursuant to the National Flood Insurance 

Act of 1968, as amended, and the Flood Disaster Protec-

tion Act of 1973, as amended, (42 U.S.C. 2414 and 42 

U.S.C. 4001 through 4128), and Section 1 of the National 

Insurance Development Act of 1975, as amended, (89 

Stat. 68) [set out as a note under 12 U.S.C. 1749bbb]. 

SEC. 203. EMERGENCY BROADCAST SYSTEM 

There are hereby transferred to the Director all func-

tions concerning the Emergency Broadcast System, 

which were transferred to the President and all such 

functions transferred to the Secretary of Commerce, by 

Reorganization Plan Number 1 [set out in the Appendix 

to Title 5, Government Organization and Employees]. 

PART III. GENERAL PROVISIONS 

SEC. 301. TRANSFER AND ABOLISHMENT OF AGENCIES 

AND OFFICERS 

The National Fire Prevention and Control Adminis-

tration and the National Academy for Fire Prevention 

and Control and the positions of Administrator of said 

Administration and Superintendent of said Academy 

are hereby transferred to the Agency. The position of 

Deputy Administrator of said Administration (estab-

lished by 15 U.S.C. 2204(c)) is hereby abolished. 

SEC. 302. INCIDENTAL TRANSFERS 

So much of the personnel, property, records, and un-

expended balances of appropriations, allocations and 

other funds employed, used, held, available, or to be 

made available in connection with the functions trans-

ferred under this Plan, as the Director of the Office of 

Management and Budget shall determine, shall be 

transferred to the appropriate agency, or component at 

such time or times as the Director of the Office of Man-

agement and Budget shall provide, except that no such 

unexpended balances transferred shall be used for pur-

poses other than those for which the appropriation was 

originally made. The Director of the Office of Manage-

ment and Budget shall provide for terminating the af-

fairs of any agencies abolished herein and for such fur-

ther measures and dispositions as such Director deems 

necessary to effectuate the purposes of this Reorganiza-

tion Plan. 
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SEC. 303. INTERIM OFFICERS 

The President may authorize any persons who, imme-

diately prior to the effective date of this Plan, held po-

sitions in the Executive Branch to which they were ap-

pointed by and with the advice and consent of the Sen-

ate, to act as Director, Deputy Director, and Associate 

Directors of the Agency, until those offices are for the 

first time filled pursuant to the provisions of this Reor-

ganization Plan or by recess appointment, as the case 

may be. The President may authorize any such person 

to receive the compensation attached to the Office in 

respect of which that person so serves, in lieu of other 

compensation from the United States. 

SEC. 304. EFFECTIVE DATE 

The provisions of this Reorganization Plan shall be-

come effective at such time or times, on or before April 

1, 1979, as the President shall specify, but not sooner 

than the earliest time allowable under Section 906 of 

Title 5, United States Code. 
[Pursuant to Ex. Ord. 12127, Mar. 31, 1979, 44 F.R. 

19367, this Reorg. Plan is effective Apr. 1, 1979] 

MESSAGE OF THE PRESIDENT 

To the Congress of the United States: 
Today I am transmitting Reorganization Plan No. 3 

of 1978. The plan improves Federal emergency manage-

ment and assistance. By consolidating emergency pre-

paredness, mitigation and response activities, it cuts 

duplicative administrative costs and strengthens our 

ability to deal effectively with emergencies. 
The plan, together with changes I will make through 

Executive action, would merge five agencies from the 

Departments of Defense, Commerce, HUD, and GSA 

into one new agency. 

For the first time, key emergency management and 

assistance functions would be unified and made di-

rectly accountable to the President and Congress. This 

will reduce pressures for increased costs to serve simi-

lar goals. 

The present situation has severely hampered Federal 

support of State and local emergency organizations and 

resources, which bear the primary responsibility for 

preserving life and property in times of calamity. This 

reorganization has been developed in close cooperation 

with State and local governments. 

If approved by the Congress, the plan will establish 

the Federal Emergency Management Agency, whose Di-

rector shall report directly to the President. The Na-

tional Fire Prevention and Control Administration (in 

the Department of Commerce), the Federal Insurance 

Administration (in the Department of Housing and 

Urban Development), and oversight responsibility for 

the Federal Emergency Broadcast System (now as-

signed in the Executive Office of the President) would 

be transferred to the Agency. The Agency’s Director, 

its Deputy Director, and its five principal program 

managers would be appointed by the President with the 

advice and consent of the Senate. 

If the plan takes effect, I will assign to the Federal 

Emergency Management Agency all authorities and 

functions vested by law in the President and presently 

delegated to the Defense Civil Preparedness Agency (in 

the Department of Defense). This will include certain 

engineering and communications support functions for 

civil defense now assigned to the U.S. Army. 

I will also transfer to the new Agency all authorities 

and functions under the Disaster Relief Acts of 1970 and 

1974 [sections 4401 et seq. and 5121 et seq. of Title 42, 

The Public Health and Welfare] now delegated to the 

Federal Disaster Assistance Administration in the De-

partment of Housing and Urban Development. 

I will also transfer all Presidential authorities and 

functions now delegated to the Federal Preparedness 

Agency in the General Services Administration, includ-

ing the establishment of policy for the national stock-

pile. The stockpile disposal function, which is stat-

utorily assigned to the General Services Administra-

tion, would remain there. Once these steps have been 

taken by Executive Order, these three agencies would 

be abolished. 
Several additional transfers of emergency prepared-

ness and mitigation functions would complete the con-

solidation. These include: 
Oversight of the Earthquake Hazards Reduction 

Program, under Public Law 95–124 [section 7701 et seq. 

of Title 42], now carried out by the Office of Science 

and Technology Policy in the Executive Office of the 

President. 
Coordination of Federal activities to promote dam 

safety, carried by the same Office. 
Responsibility for assistance to communities in the 

development of readiness plans for severe weather-re-

lated emergencies, including floods, hurricanes, and 

tornadoes. 
Coordination of natural and nuclear disaster warn-

ing systems. 
Coordination of preparedness and planning to re-

duce the consequences of major terrorist incidents. 

This would not alter the present responsibility of the 

executive branch for reacting to the incidents them-

selves. 
This reorganization rests on several fundamental 

principles: 
First, Federal authorities to anticipate, prepare for, and 

respond to major civil emergencies should be supervised by 

one official responsible to the President and given attention 

by other officials at the highest levels. 
The new Agency would be in this position. To in-

crease White House oversight and involvement still fur-

ther, I shall establish by Executive Order an Emer-

gency Management Committee, to be chaired by the 

Federal Emergency Management Agency Director. Its 

membership shall be comprised of the Assistants to the 

President for National Security, Domestic Affairs and 

Policy and Intergovernmental Relations, and the Di-

rector, Office of Management and Budget. It will advise 

the President on ways to meet national civil emer-

gencies. It will also oversee and provide guidance on 

the management of all Federal emergency authorities, 

advising the President on alternative approaches to im-

prove performance and avoid excessive costs. 
Second, an effective civil defense system requires the most 

efficient use of all available emergency resources. At the 

same time, civil defense systems, organization, and re-

sources must be prepared to cope with any disasters 

which threaten our people. The Congress has clearly 

recognized this principle in recent changes in the civil 

defense legislation. 
The communications, warning, evacuation, and pub-

lic education processes involved in preparedness for a 

possible nuclear attack should be developed, tested, 

and used for major natural and accidental disasters as 

well. Consolidation of civil defense functions in the new 

Agency will assure that attack readiness programs are 

effectively integrated into the preparedness organiza-

tions and programs of State and local government, pri-

vate industry, and volunteer organizations. 
While serving an important ‘‘all hazards’’ readiness 

and response role, civil defense must continue to be 

fully compatible with and be ready to play an impor-

tant role in our Nation’s overall strategic policy. Ac-

cordingly, to maintain a link between our strategic nu-

clear planning and our nuclear attack preparedness 

planning, I will make the Secretary of Defense and the 

National Security Council responsible for oversight of 

civil defense related programs and policies of the new 

Agency. This will also include appropriate Department 

of Defense support in areas like program development, 

technical support, research, communications, intel-

ligence and emergency operations. 
Third, whenever possible, emergency responsibilities 

should be extensions of the regular missions of Federal 

agencies. The primary task of the Federal Emergency 

Management Agency will be to coordinate and plan for 

the emergency deployment of resources that have other 

routine uses. There is no need to develop a separate set 

of Federal skills and capabilities for those rare occa-

sions when catastrophe occurs. 
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Fourth, Federal hazard mitigation activities should be 

closely linked with emergency preparedness and response 

functions. This reorganization would permit more ra-

tional decisions on the relative costs and benefits of al-

ternative approaches to disasters by making the Fed-

eral Emergency Management Agency the focal point of 

all Federal hazard mitigation activities and by combin-

ing these with the key Federal preparedness and re-

sponse functions. 

The affected hazard mitigation activities include the 

Federal Insurance Administration which seeks to re-

duce flood losses by assisting states and local govern-

ments in developing appropriate land uses and building 

standards and several agencies that presently seek to 

reduce fire and earthquake losses through research and 

education. 

Most State and local governments have consolidated 

emergency planning, preparedness and response func-

tions on an ‘‘all hazard’’ basis to take advantage of the 

similarities in preparing for and responding to the full 

range of potential emergencies. The Federal Govern-

ment can and should follow this lead. 

Each of the changes set forth in the plan is necessary 

to accomplish one or more of the purposes set forth in 

section 901(a) of title 5 of the United States Code. The 

plan does not call for abolishing any functions now au-

thorized by law. The provisions in the plan for the ap-

pointment and pay of any head or officer of the new 

agency have been found by me to be necessary. 

I do not expect these actions to result in any signifi-

cant changes in program expenditures for those au-

thorities to be transferred. However, cost savings of be-

tween $10 to $15 million annually can be achieved by 

consolidating headquarters and regional facilities and 

staffs. The elimination (through attrition) of about 300 

jobs is also anticipated. 

The emergency planning and response authorities in-

volved in this plan are vitally important to the secu-

rity and well-being of our Nation. I urge the Congress 

to approve it. 

JIMMY CARTER. 

THE WHITE HOUSE, June 19, 1978 

EX. ORD. NO. 12127. TRANSFER OF FUNCTIONS TO FEDERAL 

EMERGENCY MANAGEMENT AGENCY 

Ex. Ord. No. 12127, Mar. 31, 1979, 44 F.R. 19367, pro-

vided: 

By the authority vested in me as President by the 

Constitution and laws of the United States of America, 

including Section 304 of Reorganization Plan No. 3 of 

1978 [set out as a note under this section], and in order 

to provide for the orderly activation of the Federal 

Emergency Management Agency, it is hereby ordered 

as follows: 

1–101. Reorganization Plan No. 3 of 1978 (43 FR 41943), 

which establishes the Federal Emergency Management 

Agency, provides for the transfer of functions, and the 

transfer and abolition of agencies and offices, is hereby 

effective. 

1–102. The Director of the Office of Management and 

Budget shall, in accord with Section 302 of the Reorga-

nization Plan, provide for all the appropriate transfers, 

including those transfers related to all the functions 

transferred from the Department of Commerce, the De-

partment of Housing and Urban Development, and the 

President. 

1–103. (a) The functions transferred from the Depart-

ment of Commerce are those vested in the Secretary of 

Commerce, the Administrator and Deputy Adminis-

trator of the National Fire Prevention and Control Ad-

ministration (now the United States Fire Administra-

tion (Sec. 2(a) of Public Law 95–422)), and the Super-

intendent of the National Academy for Fire Prevention 

and Control pursuant to the Federal Fire Prevention 

and Control Act of 1974, as amended (15 U.S.C. 2201 et 

seq.) [this chapter] but not including any functions 

vested by the amendments made to other acts by Sec-

tions 18 and 23 of that Act (15 U.S.C. 278f and 1511). The 

functions vested in the Administrator by Sections 24 

and 25 of that Act, as added by Sections 3 and 4 of Pub-

lic Law 95–422 (15 U.S.C. 2220 and 2221), are not trans-

ferred to the Director of the Federal Emergency Man-

agement Agency. Those functions are transferred with 

the Administrator and remain vested in him. (Section 

201 of the Plan.) 

(b) There was also transferred from the Department 

of Commerce any function concerning the Emergency 

Broadcast System which was transferred to the Sec-

retary of Commerce by Section 5B of Reorganization 

Plan No. 1 of 1977 (42 FR 56101; implemented by Execu-

tive Order No. 12046 of March 27, 1978) [set out in Title 

5, Appendix, Government Organization and Employees; 

set out as a note under section 305 of Title 47, Tele-

graphs, Telephones, and Radiotelegraphs]. (Section 203 

of the Plan.) 

1–104. The functions transferred from the Department 

of Housing and Urban Development are those vested in 

the Secretary of Housing and Urban Development pur-

suant to Section 15(e) of the Federal Flood Insurance 

Act of 1956, as amended (42 U.S.C. 2414(e)), and the Na-

tional Flood Insurance Act of 1968, as amended [42 

U.S.C. 4001 et seq.] and the Flood Disaster Protection 

Act of 1973, as amended (42 U.S.C. 4001 et seq.), and Sec-

tion 520(b) of the National Housing Act, as amended (12 

U.S.C. 1735d(b)), to the extent necessary to borrow from 

the Treasury to make payments for reinsured and di-

rectly insured losses, and Title XII of the National 

Housing Act, as amended (12 U.S.C. 1749bbb et seq., and 

as explained in Section 1 of the National Insurance De-

velopment Act of 1975 (Section 1 of Public Law 94–13 at 

12 U.S.C. 1749bbb note)). (Section 202 of the Plan.) 

1–105. The functions transferred from the President 

are those concerning the Emergency Broadcast System 

which were transferred to the President by Section 5 of 

Reorganization Plan No. 1 of 1977 (42 FR 56101; imple-

mented by Executive Order No. 12046 of March 27, 1978) 

[set out in Title 5, Appendix, Government Organization 

and Employees; set out as a note under section 305 of 

Title 47, Telegraphs, Telephones, and Radiotelegraphs]. 

(Section 203 of the Plan.) 

1–106. This Order shall be effective Sunday, April 1, 

1979. 

JIMMY CARTER. 

§ 2202. Declaration of purpose 

It is declared to be the purpose of Congress in 
this chapter to— 

(1) reduce the Nation’s losses caused by fire 
through better fire prevention and control; 

(2) supplement existing programs of re-
search, training, and education, and to encour-
age new and improved programs and activities 
by State and local governments; 

(3) establish the United States Fire Adminis-
tration and the Fire Research Center within 
the Department of Commerce; and 

(4) establish an intensified program of re-
search into the treatment of burn and smoke 
injuries and the rehabilitation of victims of 
fires within the National Institutes of Health. 

(Pub. L. 93–498, § 3, Oct. 29, 1974, 88 Stat. 1536; 
Pub. L. 95–422, § 2(a)(1), Oct. 5, 1978, 92 Stat. 932.) 

AMENDMENTS 

1978—Par. (3). Pub. L. 95–422 substituted ‘‘United 

States Fire Administration’’ for ‘‘National Fire Pre-

vention and Control Administration’’. 

TRANSFER OF FUNCTIONS 

The National Fire Prevention and Control Adminis-

tration [now United States Fire Administration] and 

the National Academy for Fire Prevention and Control 

and the positions of Administrator of the Administra-

tion and Superintendent of the Academy were trans-

ferred to an independent agency in the Executive 



Page 1279 TITLE 15—COMMERCE AND TRADE § 2204 

Branch, to be known as the Federal Emergency Man-

agement Agency, and all functions vested in the Sec-

retary of Commerce, the Administrator and Deputy Ad-

ministrator of the National Fire Prevention and Con-

trol Administration, and the Superintendent of the Na-

tional Academy for Fire Prevention and Control pursu-

ant to the provisions of this chapter, with the excep-

tion of those functions under sections 2220 and 2221 of 

this title which remain vested in the Administrator of 

the United States Fire Administration, were trans-

ferred to the Director of the Federal Emergency Man-

agement Agency pursuant to Reorg. Plan No. 3 of 1978, 

§§ 201, 301, June 19, 1978, 43 F.R. 41944, 92 Stat. 3788, set 

out as a note under section 2201 of this title, effective 

Apr. 1, 1979, pursuant to Ex. Ord. No. 12127, §§ 1–101, 

1–103(a), Mar. 31, 1979, 44 F.R. 19367. 

§ 2203. Definitions 

As used in this chapter, the term— 
(1) ‘‘Academy’’ means the National Academy 

for Fire Prevention and Control; 
(2) ‘‘Administration’’ means the United 

States Fire Administration established pursu-
ant to section 2204 of this title; 

(3) ‘‘Administrator’’ means the Adminis-
trator of the United States Fire Administra-
tion; 

(4) ‘‘Director’’ means the Director of the 
Federal Emergency Management Agency; 

(5) ‘‘fire service’’ means any organization in 
any State consisting of personnel, apparatus, 
and equipment which has as its purpose pro-
tecting property and maintaining the safety 
and welfare of the public from the dangers of 
fire, including a private firefighting brigade. 
The personnel of any such organization may 
be paid employees or unpaid volunteers or any 
combination thereof. The location of any such 
organization and its responsibility for extin-
guishment and suppression of fires may in-
clude, but need not be limited to, a Federal in-
stallation, a State, city, town, borough, par-
ish, county, fire district, fire protection dis-
trict, rural fire district, or other special dis-
trict. The terms ‘‘fire prevention’’, ‘‘firefight-
ing’’, and ‘‘fire control’’ relate to activities 
conducted by a fire service; 

(6) ‘‘local’’ means of or pertaining to any 
city, town, county, special purpose district, 
unincorporated territory, or other political 
subdivision of a State; 

(7) ‘‘place of public accommodation affecting 
commerce’’ means any inn, hotel, or other es-
tablishment not owned by the Federal Govern-
ment that provides lodging to transient 
guests, except that such term does not include 
an establishment treated as an apartment 
building for purposes of any State or local law 
or regulation or an establishment located 
within a building that contains not more than 
5 rooms for rent or hire and that is actually 
occupied as a residence by the proprietor of 
such establishment; and 

(8) ‘‘State’’ means any State, the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Virgin Islands, the Canal Zone, Guam, 
American Samoa, the Trust Territory of the 
Pacific Islands and any other territory or pos-
session of the United States. 

(Pub. L. 93–498, § 4, Oct. 29, 1974, 88 Stat. 1536; 
Pub. L. 95–422, § 2(a)(1), Oct. 5, 1978, 92 Stat. 932; 
Pub. L. 101–391, § 3(b), Sept. 25, 1990, 104 Stat. 749; 

Pub. L. 106–503, title I, § 110(a)(2)(A), Nov. 13, 
2000, 114 Stat. 2302.) 

REFERENCES IN TEXT 

For definition of Canal Zone, referred to in par. (8), 

see section 3602(b) of Title 22, Foreign Relations and 

Intercourse. 

AMENDMENTS 

2000—Pars. (7) to (9). Pub. L. 106–503 inserted ‘‘and’’ 

after semicolon in par. (7), redesignated par. (9) as (8), 

and struck out former par. (8) which read as follows: 

‘‘ ‘Secretary’ means the Secretary of Commerce; and’’. 

1990—Pars. (4) to (9). Pub. L. 101–391 added pars. (4) 

and (7) and redesignated former pars. (4), (5), (6), and (7) 

as (5), (6), (8), and (9), respectively. 

1978—Pars. (2), (3). Pub. L. 95–422 substituted ‘‘United 

States Fire Administration’’ for ‘‘National Fire Pre-

vention and Control Administration’’. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 36 section 151302. 

§ 2204. United States Fire Administration 

(a) Establishment 

There is hereby established in the Department 
of Commerce an agency which shall be known as 
the United States Fire Administration. 

(b) Administrator 

There shall be at the head of the Administra-
tion the Administrator of the United States Fire 
Administration. The Administrator shall be ap-
pointed by the President, by and with the advice 
and consent of the Senate, and shall be com-
pensated at the rate now or hereafter provided 
for level IV of the Executive Schedule pay rates 
(5 U.S.C. 5315). The Administrator shall report 
and be responsible to the Director. 

(c) Deputy Administrator 

There shall be in the Administration a Deputy 
Administrator of the United States Fire Admin-
istration who shall be appointed by the Presi-
dent, by and with the advice and consent of the 
Senate, and who shall be compensated at the 
rate now or hereafter provided for level V of the 
Executive Schedule pay rates (5 U.S.C. 5316). The 
Deputy Administrator shall perform such func-
tions as the Administrator shall from time to 
time assign or delegate, and shall act as Admin-
istrator during the absence or disability of the 
Administrator or in the event of a vacancy in 
the office of Administrator. 

(Pub. L. 93–498, § 5, Oct. 29, 1974, 88 Stat. 1536; 
Pub. L. 95–422, § 2(a)(1), Oct. 5, 1978, 92 Stat. 932; 
Pub. L. 106–503, title I, § 110(a)(2)(B)(i), Nov. 13, 
2000, 114 Stat. 2302.) 
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AMENDMENTS 

2000—Subsec. (b). Pub. L. 106–503 substituted ‘‘Direc-

tor’’ for ‘‘Secretary’’. 

1978—Subsecs. (a) to (c). Pub. L. 95–422 substituted 

‘‘United States Fire Administration’’ for ‘‘National 

Fire Prevention and Control Administration’’. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

TERMINATION OR PRIVATIZATION OF FUNCTIONS 

Pub. L. 105–108, § 4, Nov. 20, 1997, 111 Stat. 2264, pro-

vided that: 

‘‘(a) IN GENERAL.—Not later than 60 days before the 

termination or transfer to a private sector person or 

entity of any significant function of the United States 

Fire Administration, as described in subsection (b), the 

Administrator of the United States Fire Administra-

tion shall transmit to Congress a report providing no-

tice of that termination or transfer. 

‘‘(b) COVERED TERMINATIONS AND TRANSFERS.—For 

purposes of subsection (a), a termination or transfer to 

a person or entity described in that subsection shall be 

considered to be a termination or transfer of a signifi-

cant function of the United States Fire Administration 

if the termination or transfer— 

‘‘(1) relates to a function of the Administration 

that requires the expenditure of more than 5 percent 

of the total amount of funds made available by appro-

priations to the Administration; or 

‘‘(2) involves the termination of more than 5 per-

cent of the employees of the Administration.’’ 

NOTICE OF REPROGRAMMING OR REORGANIZATION 

Pub. L. 105–108, § 5, Nov. 20, 1997, 111 Stat. 2265, pro-

vided that: 

‘‘(a) MAJOR REORGANIZATION DEFINED.—With respect 

to the United States Fire Administration, the term 

‘major reorganization’ means any reorganization of the 

Administration that involves the reassignment of more 

than 25 percent of the employees of the Administration. 

‘‘(b) NOTICE OF REPROGRAMMING.—If any funds appro-

priated pursuant to the amendments made by this Act 

[see Short Title of 1997 Amendment note set out under 

section 2201 of this title] are subject to a reprogram-

ming action that requires notice to be provided to the 

Committees on Appropriations of the Senate and the 

House of Representatives, notice of that action shall 

concurrently be provided to the Committee on Com-

merce, Science, and Transportation of the Senate and 

the Committee on Science of the House of Representa-

tives. 

‘‘(c) NOTICE OF REORGANIZATION.—Not later than 15 

days before any major reorganization of any program, 

project, or activity of the United States Fire Adminis-

tration, the Administrator of the United States Fire 

Administration shall provide notice to the Committees 

on Science and Appropriations of the House of Rep-

resentatives and the Committees on Commerce, 

Science, and Transportation and Appropriations of the 

Senate.’’ 

ABOLITION OF POSITION OF DEPUTY ADMINISTRATOR 

Position of Deputy Administrator of National Fire 

Prevention and Control Administration abolished by 

section 301 of Reorganization Plan No. 3 of 1978, § 301, 43 

F.R. 41944, 92 Stat. 3789, set out as a note under section 

2201 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2203 of this title. 

§ 2205. Public education 

The Administrator is authorized to take all 
steps necessary to educate the public and to 
overcome public indifference as to fire and fire 
prevention. Such steps may include, but are not 
limited to, publications, audiovisual presen-
tations, and demonstrations. Such public edu-
cation efforts shall include programs to provide 
specialized information for those groups of indi-
viduals who are particularly vulnerable to fire 
hazards, such as the young and the elderly. The 
Administrator shall sponsor and encourage re-
search, testing, and experimentation to deter-
mine the most effective means of such public 
education. 

(Pub. L. 93–498, § 6, Oct. 29, 1974, 88 Stat. 1537.) 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2206. National Academy for Fire Prevention 
and Control 

(a) Establishment 

The Director shall establish, at the earliest 
practicable date, a National Academy for Fire 
Prevention and Control. The purpose of the 
Academy shall be to advance the professional 
development of fire service personnel and of 
other persons engaged in fire prevention and 
control activities. 

(b) Superintendent 

The Academy shall be headed by a Super-
intendent, who shall be appointed by the Direc-
tor. In exercising the powers and authority con-
tained in this section the Superintendent shall 
be subject to the direction of the Administrator. 

(c) Powers of Superintendent 

The Superintendent is authorized to— 
(1) develop and revise curricula, standards 

for admission and performance, and criteria 
for the awarding of degrees and certifications; 

(2) appoint such teaching staff and other per-
sonnel as he determines to be necessary or ap-
propriate; 

(3) conduct courses and programs of training 
and education, as defined in subsection (d) of 
this section; 

(4) appoint faculty members and consultants 
without regard to the provisions of title 5, 
governing appointments in the competitive 
service, and, with respect to temporary and 
intermittent services, to make appointments 
to the same extent as is authorized by section 
3109 of title 5; 

(5) establish fees and other charges for at-
tendance at, and subscription to, courses and 
programs offered by the Academy. Such fees 
may be modified or waived as determined by 
the Superintendent; 

(6) conduct short courses, seminars, work-
shops, conferences, and similar education and 
training activities in all parts and localities of 
the United States; 



Page 1281 TITLE 15—COMMERCE AND TRADE § 2206 

(7) enter into such contracts and take such 
other actions as may be necessary in carrying 
out the purposes of the Academy; and 

(8) consult with officials of the fire services 
and other interested persons in the exercise of 
the foregoing powers. 

(d) Program of the Academy 

The Superintendent is authorized to— 
(1) train fire service personnel in such skills 

and knowledge as may be useful to advance 
their ability to prevent and control fires, in-
cluding, but not limited to— 

(A) techniques of fire prevention, fire in-
spection, firefighting, and fire and arson in-
vestigation; 

(B) tactics and command of firefighting for 
present and future fire chiefs and command-
ers; 

(C) administration and management of fire 
services; 

(D) tactical training in the specialized 
field of aircraft fire control and crash res-
cue; 

(E) tactical training in the specialized 
field of fire control and rescue aboard water-
borne vessels; and 

(F) the training of present and future in-
structors in the aforementioned subjects; 

(2) develop model curricula, training pro-
grams and other educational materials suit-
able for use at other educational institutions, 
and to make such materials available without 
charge; 

(3) develop and administer a program of cor-
respondence courses to advance the knowledge 
and skills of fire service personnel; 

(4) develop and distribute to appropriate offi-
cials model questions suitable for use in con-
ducting entrance and promotional examina-
tions for fire service personnel; and 

(5) encourage the inclusion of fire prevention 
and detection technology and practices in the 
education and professional practice of archi-
tects, builders, city planners, and others en-
gaged in design and planning affected by fire 
safety problems. 

(e) Technical assistance 

The Administrator is authorized, to the extent 
that he determines it necessary to meet the 
needs of the Nation, to encourage new programs 
and to strengthen existing programs of edu-
cation and training by local fire services, units, 
and departments, State and local governments, 
and private institutions, by providing technical 
assistance and advice to— 

(1) vocational training programs in tech-
niques of fire prevention, fire inspection, fire-
fighting, and fire and arson investigation; 

(2) fire training courses and programs at jun-
ior colleges; and 

(3) four-year degree programs in fire engi-
neering at colleges and universities. 

(f) Assistance to State and local fire service 
training programs 

The Administrator is authorized to provide as-
sistance to State and local fire service training 
programs through grants, contracts, or other-
wise. Such assistance shall not exceed 4 per cen-
tum of the amount authorized to be appro-

priated in each fiscal year pursuant to section 
2216 of this title. 

(g) Site selection 

The Academy shall be located on such site as 
the Director selects, subject to the following 
provisions: 

(1) The Director is authorized to appoint a 
Site Selection Board consisting of the Acad-
emy Superintendent and two other members 
to survey the most suitable sites for the loca-
tion of the Academy and to make recom-
mendations to the Director. 

(2) The Site Selection Board in making its 
recommendations and the Director in making 
his final selection, shall give consideration to 
the training and facility needs of the Acad-
emy, environmental effects, the possibility of 
using a surplus Government facility, and such 
other factors as are deemed important and rel-
evant. The Director shall make a final site se-
lection not later than 2 years after October 29, 
1974. 

(h) Construction costs 

Of the sums authorized to be appropriated for 
the purpose of implementing the programs of 
the Administration, not more than $9,000,000 
shall be available for the construction of facili-
ties of the Academy on the site selected under 
subsection (g) of this section. Such sums for 
such construction shall remain available until 
expended. 

(i) Educational and professional assistance 

The Administrator is authorized to— 
(1) provide stipends to students attending 

Academy courses and programs, in amounts up 
to 75 per centum of the expense of attendance, 
as established by the Superintendent; 

(2) provide stipends to students attending 
courses and nondegree training programs ap-
proved by the Superintendent at universities, 
colleges, and junior colleges, in amounts up to 
50 per centum of the cost of tuition; 

(3) make or enter into contracts to make 
payments to institutions of higher education 
for loans, not to exceed $2,500 per academic 
year for any individual who is enrolled on a 
full-time basis in an undergraduate or grad-
uate program of fire research or engineering 
which is certified by the Superintendent. 
Loans under this paragraph shall be made on 
such terms and subject to such conditions as 
the Superintendent and each institution in-
volved may jointly determine; and 

(4) establish and maintain a placement and 
promotion opportunities center in cooperation 
with the fire services, for firefighters who wish 
to learn and take advantage of different or 
better career opportunities. Such center shall 
not limit such assistance to students and grad-
uates of the Academy, but shall undertake to 
assist all fire service personnel. 

(j) Board of Visitors 

Upon establishment of the Academy, the Di-
rector shall establish a procedure for the selec-
tion of professionals in the field of fire safety, 
fire prevention, fire control, research and devel-
opment in fire protection, treatment and reha-
bilitation of fire victims, or local government 
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services management to serve as members of a 
Board of Visitors for the Academy. Pursuant to 
such procedure, the Director shall select eight 
such persons to serve as members of such Board 
of Visitors to serve such terms as the Director 
may prescribe. The function of such Board shall 
be to review annually the program of the Acad-
emy and to make comments and recommenda-
tions to the Director regarding the operation of 
the Academy and any improvements therein 
which such Board deems appropriate. Each 
member of such Board shall be reimbursed for 
any expenses actually incurred by him in the 
performance of his duties as a member of such 
Board. 

(k) Accreditation 

The Superintendent is authorized to establish 
a Committee on Fire Training and Education 
which shall inquire into and make recommenda-
tions regarding the desirability of establishing a 
mechanism for accreditation of fire training and 
education programs and courses, and the role 
which the Academy should play if such a mecha-
nism is recommended. The Committee shall con-
sist of the Superintendent as Chairman and 
eighteen other members appointed by the Ad-
ministrator from among individuals and organi-
zations possessing special knowledge and experi-
ence in the field of fire training and education 
or related fields. The Committee shall submit to 
the Administrator within two years after its ap-
pointment, a full and complete report of its find-
ings and recommendations. Upon the submission 
of such report, the Committee shall cease to 
exist. Each appointed member of the Committee 
shall be reimbursed for expenses actually in-
curred in the performance of his duties as a 
member. 

(l) Admission 

The Superintendent is authorized to admit to 
the courses and programs of the Academy indi-
viduals who are members of the firefighting, res-
cue, and civil defense forces of the Nation and 
such other individuals, including candidates for 
membership in these forces, as he determines 
can benefit from attendance. Students shall be 
admitted from any State, with due regard to 
adequate representation in the student body of 
all geographic regions of the Nation. In select-
ing students, the Superintendent may seek 
nominations and advice from the fire services 
and other organizations which wish to send stu-
dents to the Academy. 

(Pub. L. 93–498, § 7, Oct. 29, 1974, 88 Stat. 1537; 
Pub. L. 106–503, title I, § 110(a)(2)(B)(ii), Nov. 13, 
2000, 114 Stat. 2302.) 

REFERENCES IN TEXT 

The provisions of title 5 governing appointments in 

the competitive service, referred to in subsec. (c)(4), are 

classified to section 3301 et seq. of Title 5, Government 

Organization and Employees. 

AMENDMENTS 

2000—Subsecs. (a), (b), (g), (j). Pub. L. 106–503 sub-

stituted ‘‘Director’’ for ‘‘Secretary’’ wherever appear-

ing. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

LIMITATIONS ON AUTHORITY OF SUPERINTENDENT OF 

FIRE ACADEMY; EXCLUSIVE CONTROL AND DIRECTION 

OF UNITED STATES FIRE ADMINISTRATOR 

Pub. L. 101–507, title III, Nov. 5, 1990, 104 Stat. 1377, 

provided that: ‘‘The Superintendent of the Fire Acad-

emy, in exercising the powers and authority provided 

by section 7 of the Federal Fire Prevention Control Act 

of 1974 [15 U.S.C. 2206], shall be subject to the exclusive 

direction of the Administrator, United States Fire Ad-

ministration: Provided, That all funds appropriated by 

this or any other Act, with respect for any fiscal year, 

or otherwise made available, for the National Fire 

Academy in Emmitsburg, Maryland, or any Fire Acad-

emy field programs, shall be placed under the exclusive 

control of the United States Fire Administration.’’ 

§ 2207. Fire technology 

(a) Development 

The Administrator shall conduct a continuing 
program of development, testing, and evaluation 
of equipment for use by the Nation’s fire, rescue, 
and civil defense services, with the aim of mak-
ing available improved suppression, protective, 
auxiliary, and warning devices incorporating the 
latest technology. Attention shall be given to 
the standardization, compatibility, and inter-
changeability of such equipment. Such develop-
ment, testing, and evaluation activities shall in-
clude, but need not be limited to— 

(1) safer, less cumbersome articles of protec-
tive clothing, including helmets, boots, and 
coats; 

(2) breathing apparatus with the necessary 
duration of service, reliability, low weight, 
and ease of operation for practical use; 

(3) safe and reliable auxiliary equipment for 
use in fire prevention, detection, and control, 
such as fire location detectors, visual and 
audio communications equipment, and mobile 
equipment; 

(4) special clothing and equipment needed 
for forest fires, brush fires, oil and gasoline 
fires, aircraft fires and crash rescue, fires oc-
curring aboard waterborne vessels, and in 
other special firefighting situations; 

(5) fire detectors and related equipment for 
residential use with high sensitivity and reli-
ability, and which are sufficiently inexpensive 
to purchase, install, and maintain to insure 
wide acceptance and use; 

(6) in-place fire prevention systems of low 
cost and of increased reliability and effective-
ness; 

(7) methods of testing fire alarms and fire 
protection devices and systems on a non-inter-
ference basis; 

(8) the development of purchase specifica-
tions, standards, and acceptance and valida-
tion test procedures for all such equipment 
and devices; and 

(9) operation tests, demonstration projects, 
and fire investigations in support of the ac-
tivities set forth in this section. 

(b) Limitation on manufacture and sale of equip-
ment 

The Administration shall not engage in the 
manufacture or sale of any equipment or device 
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developed pursuant to this section, except to the 
extent that it deems it necessary to adequately 
develop, test, or evaluate such equipment or de-
vice. 

(c) Management studies 

(1) The Administrator is authorized to con-
duct, directly or through contracts or grants, 
studies of the operations and management as-
pects of fire services, utilizing quantitative 
techniques, such as operations research, man-
agement economics, cost effectiveness studies, 
and such other techniques and methods as may 
be applicable and useful. Such studies shall in-
clude, but need not be limited to, the allocation 
of resources, the optimum location of fire sta-
tions, the optimum geographical area for an in-
tegrated fire service, the manner of responding 
to alarms, the operation of citywide and re-
gional fire dispatch centers, firefighting under 
conditions of civil disturbance, and the effec-
tiveness, frequency, and methods of building in-
spections. 

(2) The Administrator is authorized to con-
duct, directly or through contracts or grants, re-
search concerning the productivity and effi-
ciency of fire service personnel, the job cat-
egories and skills required by fire services under 
varying conditions, the reduction of injuries to 
fire service personnel, the most effective fire 
prevention programs and activities, and tech-
niques for accuracy measuring and analyzing 
the foregoing. 

(3) The Administrator is authorized to con-
duct, directly or through contracts, grants, or 
other forms of assistance, development, testing 
and demonstration projects to the extent 
deemed necessary to introduce and to encourage 
the acceptance of new technology, standards, 
operating methods, command techniques, and 
management systems for utilization by the fire 
services. 

(4) The Administrator is authorized to assist 
the Nation’s fire services, directly or through 
contracts, grants, or other forms of assistance, 
to measure and evaluate, on a cost-benefit basis, 
the effectiveness of the programs and activities 
of each fire service and the predictable conse-
quences on the applicable local fire services of 
coordination or combination, in whole or in 
part, in a regional, metropolitan, or statewide 
fire service. 

(d) Rural assistance 

The Administrator is authorized to assist the 
Nation’s fire services, directly or through con-
tracts, grants, or other forms of assistance, to 
sponsor and encourage research into approaches, 
techniques, systems, and equipment to improve 
fire prevention and control in the rural and re-
mote areas of the Nation. 

(e) Coordination 

In establishing and conducting programs 
under this section, the Administrator shall take 
full advantage of applicable technological devel-
opments made by other departments and agen-
cies of the Federal Government, by State and 
local governments, and by business, industry, 
and nonprofit associations. 

(Pub. L. 93–498, § 8, Oct. 29, 1974, 88 Stat. 1540.) 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2208. National Fire Data Center 

(a) Functions 

The Administrator shall operate, directly or 
through contracts or grants, an integrated, com-
prehensive National Fire Data Center for the se-
lection, analysis, publication, and dissemination 
of information related to the prevention, occur-
rence, control, and results of fires of all types. 
The program of such Data Center shall be de-
signed to (1) provide an accurate nationwide 
analysis of the fire problem, (2) identify major 
problem areas, (3) assist in setting priorities, (4) 
determine possible solutions to problems, and (5) 
monitor the progress of programs to reduce fire 
losses. To carry out these functions, the Data 
Center shall gather and analyze— 

(1) information on the frequency, causes, 
spread, and extinguishment of fires; 

(2) information on the number of injuries 
and deaths resulting from fires, including the 
maximum available information on the spe-
cific causes and nature of such injuries and 
deaths, and information on property losses; 

(3) information on the occupational hazards 
faced by firefighters, including the causes of 
deaths and injuries arising, directly and indi-
rectly, from firefighting activities; 

(4) information on all types of firefighting 
activities, including inspection practices; 

(5) technical information related to building 
construction, fire properties of materials, and 
similar information; 

(6) information on fire prevention and con-
trol laws, systems, methods, techniques, and 
administrative structures used in foreign na-
tions; 

(7) information on the causes, behavior, and 
best method of control of other types of fire, 
including, but not limited to, forest fires, 
brush fires, fire underground, oil blow-out 
fires, and water-borne fires; and 

(8) such other information and data as is 
deemed useful and applicable. 

(b) Methods 

In carrying out the program of the Data Cen-
ter, the Administrator is authorized to— 

(1) develop standardized data reporting 
methods; 

(2) encourage and assist State, local, and 
other agencies, public and private, in develop-
ing and reporting information; and 

(3) make full use of existing data gathering 
and analysis organizations, both public and 
private. 

(c) Dissemination of fire data 

The Administrator shall insure dissemination 
to the maximum extent possible of fire data col-
lected and developed by the Data Center, and 
shall make such data, information, and analysis 
available in appropriate form to Federal agen-
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cies, State and local governments, private orga-
nizations, industry, business, and other inter-
ested persons. 

(Pub. L. 93–498, § 9, Oct. 29, 1974, 88 Stat. 1541.) 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2209. Master plans 

(a) Encouragement by Administrator 

The establishment of master plans for fire pre-
vention and control are the responsibility of the 
States and the political subdivisions thereof. 
The Administrator is authorized to encourage 
and assist such States and political subdivisions 
in such planning activities, consistent with his 
powers and duties under this chapter. 

(b) ‘‘Master plan’’ defined 

For the purposes of this section, a ‘‘master 
plan’’ is one which will result in the planning 
and implementation in the area involved of a 
general program of action for fire prevention 
and control. Such master plan is reasonably ex-
pected to include (1) a survey of the resources 
and personnel of existing fire services and an 
analysis of the effectiveness of the fire and 
building codes in such area; (2) an analysis of 
short and long term fire prevention and control 
needs in such area; (3) a plan to meet the fire 
prevention and control needs in such area; and 
(4) an estimate of cost and realistic plans for fi-
nancing the implementation of the plan and op-
eration on a continuing basis and a summary of 
problems that are anticipated in implementing 
such master plan. 

(Pub. L. 93–498, § 10, Oct. 29, 1974, 88 Stat. 1542; 
Pub. L. 106–503, title I, § 110(a)(1)(A), Nov. 13, 
2000, 114 Stat. 2302.) 

AMENDMENTS 

2000—Subsecs. (b), (c). Pub. L. 106–503 redesignated 

subsec. (c) as (b) and struck out former subsec. (b) 

which required Secretary to submit to Congress a re-

port on establishment and effectiveness of master plans 

four years after Oct. 29, 1974. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2210. Reimbursement for costs of firefighting 
on Federal property 

(a) Filing of claims 

Each fire service that engages in the fighting 
of a fire on property which is under the jurisdic-
tion of the United States may file a claim with 
the Administrator for the amount of direct ex-
penses and direct losses incurred by such fire 
service as a result of fighting such fire. The 

claim shall include such supporting information 
as the Administrator may prescribe. 

(b) Determination 

Upon receipt of a claim filed under subsection 
(a) of this section, the Administrator shall de-
termine— 

(1) what payments, if any, to the fire service 
or its parent jurisdiction, including taxes or 
payments in lieu of taxes, the United States 
has made for the support of fire services on 
the property in question; 

(2) the extent to which the fire service in-
curred additional firefighting costs, over and 
above its normal operating costs, in connec-
tion with the fire which is the subject of the 
claim; and 

(3) the amount, if any, of the additional 
costs referred to in paragraph (2) of this sub-
section which were not adequately covered by 
the payments referred to in paragraph (1) of 
this subsection. 

(c) Payment 

The Director shall forward the claim and a 
copy of the Administrator’s determination 
under subsection (b)(3) of this section to the 
Secretary of the Treasury. The Secretary of the 
Treasury shall, upon receipt of the claim and de-
termination, pay such fire service or its parent 
jurisdiction, from any moneys in the Treasury 
not otherwise appropriated but subject to reim-
bursement (from any appropriations which may 
be available or which may be made available for 
the purpose) by the Federal department or agen-
cy under whose jurisdiction the fire occurred, a 
sum no greater than the amount determined 
with respect to the claim under subsection (b)(3) 
of this section. 

(d) Adjudication 

In the case of a dispute arising in connection 
with a claim under this section, the United 
States Court of Federal Claims shall have juris-
diction to adjudicate the claim and enter judg-
ment accordingly. 

(Pub. L. 93–498, § 11, Oct. 29, 1974, 88 Stat. 1543; 
Pub. L. 97–164, title I, § 146, Apr. 2, 1982, 96 Stat. 
45; Pub. L. 102–572, title IX, § 902(b)(1), Oct. 29, 
1992, 106 Stat. 4516; Pub. L. 106–503, title I, 
§ 110(a)(2)(B)(iii), Nov. 13, 2000, 114 Stat. 2302.) 

AMENDMENTS 

2000—Subsec. (c). Pub. L. 106–503 substituted ‘‘Direc-

tor shall forward’’ for ‘‘Secretary shall forward’’. 

1992—Subsec. (d). Pub. L. 102–572 substituted ‘‘United 

States Court of Federal Claims’’ for ‘‘United States 

Claims Court’’. 

1982—Subsec. (d). Pub. L. 97–164 substituted ‘‘United 

States Claims Court’’ for ‘‘Court of Claims of the 

United States’’. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–572 effective Oct. 29, 1992, 

see section 911 of Pub. L. 102–572, set out as a note 

under section 171 of Title 28, Judiciary and Judicial 

Procedure. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–164 effective Oct. 1, 1982, 

see section 402 of Pub. L. 97–164, set out as a note under 

section 171 of Title 28, Judiciary and Judicial Proce-

dure. 
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TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2216 of this title. 

§ 2211. Review of fire prevention codes 

The Administrator is authorized to review, 
evaluate, and suggest improvements in State 
and local fire prevention codes, building codes, 
and any relevant Federal or private codes and 
regulations. In evaluating any such code or 
codes, the Administrator shall consider the 
human impact of all code requirements, stand-
ards, or provisions in terms of comfort and hab-
itability for residents or employees, as well as 
the fire prevention and control value or poten-
tial of each such requirement, standard, or pro-
vision. 

(Pub. L. 93–498, § 12, Oct. 29, 1974, 88 Stat. 1543.) 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2212. Fire safety effectiveness statements 

The Administrator is authorized to encourage 
owners and managers of residential multiple- 
unit, commercial, industrial, and transportation 
structures to prepare Fire Safety Effectiveness 
Statements, pursuant to standards, forms, rules, 
and regulations to be developed and issued by 
the Administrator. 

(Pub. L. 93–498, § 13, Oct. 29, 1974, 88 Stat. 1544.) 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2213. Annual conference 

The Administrator is authorized to organize, 
or to participate in organizing, an annual con-
ference on fire prevention and control. He may 
pay, in whole or in part, the cost of such con-
ference and the expenses of some or all of the 
participants. All of the Nation’s fire services 
shall be eligible to send representatives to each 
such conference to discuss, exchange ideas on, 
and participate in educational programs on new 
techniques in fire prevention and control. Such 
conferences shall be open to the public. 

(Pub. L. 93–498, § 14, Oct. 29, 1974, 88 Stat. 1544.) 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2214. Public safety awards 

(a) Establishment 

There is hereby established an honorary award 
for the recognition of outstanding and distin-
guished service by public safety officers to be 
known as the Director’s Award For Distin-
guished Public Safety Service (‘‘Director’s 
Award’’). 

(b) Description 

The Director’s Award shall be presented by the 
Director or by the Attorney General to public 
safety officers for distinguished service in the 
field of public safety. 

(c) Award 

Each Director’s Award shall consist of an ap-
propriate citation. 

(d) Regulations 

The Director and the Attorney General are au-
thorized and directed to issue jointly such regu-
lations as may be necessary to carry out this 
section. 

(e) ‘‘Public safety officer’’ defined 

As used in this section, the term ‘‘public safe-
ty officer’’ means a person serving a public 
agency, with or without compensation, as— 

(1) a firefighter; 
(2) a law enforcement officer, including a 

corrections or court officer; or 
(3) a civil defense officer. 

(Pub. L. 93–498, § 15, Oct. 29, 1974, 88 Stat. 1544; 
Pub. L. 98–241, title II, § 202, Mar. 22, 1984, 98 
Stat. 96; Pub. L. 106–503, title I, § 110(a)(2)(B)(iv), 
(v), (C), Nov. 13, 2000, 114 Stat. 2302; Pub. L. 
107–12, § 8, May 30, 2001, 115 Stat. 22.) 

AMENDMENTS 

2001—Subsec. (a). Pub. L. 107–12, § 8(1), added subsec. 

(a) and struck out heading and text of former subsec. 

(a). Text read as follows: ‘‘There are hereby established 

two classes of honorary awards for the recognition of 

outstanding and distinguished service by public safety 

officers— 

‘‘(1) the President’s Award For Outstanding Public 

Safety Service (‘President’s Award’); and 

‘‘(2) the Director’s Award For Distinguished Public 

Safety Service (‘Director’s Award’).’’ 

Subsec. (b). Pub. L. 107–12, § 8(2), struck out pars. (1) 

and (2) designations and text of par. (1) which read as 

follows: ‘‘The President’s Award shall be presented by 

the President of the United States to public safety offi-

cers for extraordinary valor in the line of duty or for 

outstanding contribution to public safety.’’ 

Subsec. (c). Pub. L. 107–12, § 8(3), (4), redesignated sub-

sec. (e) as (c) and struck out pars. (1) and (2) designa-

tions and text of par. (1), which read as follows: ‘‘Each 

President’s Award shall consist of— 

‘‘(A) a medal suitably inscribed, bearing such de-

vices and emblems, and struck from such material as 

the Secretary of the Treasury, after consultation 

with the Director and the Attorney General deems 

appropriate. The Secretary of the Treasury shall 

cause the medal to be struck and furnished to the 

President; and 

‘‘(B) an appropriate citation.’’ 

Former subsec. (c) was struck out. 
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Pub. L. 107–12, § 8(3), struck out heading and text of 

subsec. (c). Text read as follows: ‘‘The Director and the 

Attorney General shall advise and assist the President 

in the selection of individuals to whom the President’s 

Award shall be tendered and in the course of perform-

ing such duties they shall seek and review nominations 

for such awards which are submitted to them by Fed-

eral, State, county, and local government officials. 

They shall annually transmit to the President the 

names of those individuals determined by them to 

merit the award, together with the reasons therefor. 

Recipients of the President’s Award shall be selected by 

the President.’’ 

Subsec. (d). Pub. L. 107–12, § 8(3), redesignated subsec. 

(f) as (d) and struck out heading and text of former sub-

sec. (d). Text read as follows: 

‘‘(1) There shall not be presented in any one calendar 

year in excess of twelve President’s Awards. 

‘‘(2) There shall be no limitation on the number of Di-

rector’s Awards presented.’’ 

Subsecs. (e) to (g). Pub. L. 107–12, § 8(3), redesignated 

subsecs. (e) to (g) as (c) to (e), respectively. 

2000—Subsec. (a)(2). Pub. L. 106–503, § 110(a)(2)(C), sub-

stituted ‘‘Director’s’’ for ‘‘Secretary’s’’ in two places. 

Subsec. (b)(2). Pub. L. 106–503, § 110(a)(2)(B)(iv), (C), 

substituted ‘‘Director’s’’ for ‘‘Secretary’s’’ and ‘‘Direc-

tor’’ for ‘‘Secretary’’. 

Subsec. (c). Pub. L. 106–503, § 110(a)(2)(B)(iv), sub-

stituted ‘‘Director’’ for ‘‘Secretary’’. 

Subsec. (d)(2). Pub. L. 106–503, § 110(a)(2)(C), sub-

stituted ‘‘Director’s’’ for ‘‘Secretary’s’’. 

Subsec. (e)(1)(A). Pub. L. 106–503, § 110(a)(2)(B)(v), sub-

stituted ‘‘with the Director’’ for ‘‘with the Secretary’’. 

Subsec. (e)(2). Pub. L. 106–503, § 110(a)(2)(C), sub-

stituted ‘‘Director’s’’ for ‘‘Secretary’s’’. 

Subsec. (f). Pub. L. 106–503, § 110(a)(2)(B)(iv), sub-

stituted ‘‘Director’’ for ‘‘Secretary’’. 

1984—Subsecs. (b)(2), (c), (e)(1)(A), (f). Pub. L. 98–241 

struck out ‘‘, the Secretary of Defense,’’ after ‘‘Sec-

retary’’ wherever appearing. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

EX. ORD. NO. 13161. ESTABLISHMENT OF THE PRESI-

DENTIAL MEDAL OF VALOR FOR PUBLIC SAFETY OFFI-

CERS 

Ex. Ord. No. 13161, June 29, 2000, 65 F.R. 41543, pro-

vided: 

By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, it is ordered: 

SECTION 1. The Presidential Medal of Valor for Public 

Safety Officers (Medal) is established for the purpose of 

recognizing those public safety officers adjudged to 

have shown extraordinary valor above and beyond the 

call of duty in the exercise of their official duties. As 

used in this section, the term ‘‘public safety officer’’ 

means a person serving a public agency with or without 

compensation: 

(1) as a law enforcement officer, including police, 

correctional, probation, or parole officers; 

(2) as a firefighter or emergency responder; and 

(3) who is employed by the Government of the 

United States, any State of the United States, any of-

ficially recognized elective body within a State of the 

United States, or any Federally recognized tribal or-

ganization. 

SEC. 2. Eligible recipients generally will be rec-

ommended to the President by the Attorney General by 

April 1 of each year. Pursuant to 36 U.S.C. 136–137, the 

President designates May 15 of each year as ‘‘Peace Of-

ficers Memorial Day’’ and the week in which it falls as 

‘‘Police Week.’’ Presentation of the Medal shall occur 

at an appropriate time during the commemoration of 

Police Week, as far as is practicable. 
SEC. 3. The President may select for the Medal up to 

ten persons annually from among those persons rec-

ommended to the President by the Attorney General. 

In submitting recommendations to the President, the 

Attorney General may consult with experts represent-

ing all segments of the public safety sector, including 

representatives from law enforcement, firefighters, and 

emergency services. 
SEC. 4. Those chosen for recognition shall receive a 

medal and a certificate, the designs of which shall be 

submitted by the Attorney General for the President’s 

approval no later than December 1, 2000. The medal and 

certificate shall be prepared by the Department of Jus-

tice. 
SEC. 5. The Medal may be given posthumously. 

WILLIAM J. CLINTON. 

§ 2215. Reports to Congress and President 

The Director shall report to the Congress and 
the President not later than ninety calendar 
days following the year ending September 30, 
1980 and similarly each year thereafter on all ac-
tivities relating to fire prevention and control, 
and all measures taken to implement and carry 
out this chapter during the preceding calendar 
year. Such report shall include, but need not be 
limited to— 

(a) a thorough appraisal, including statis-
tical analysis, estimates, and long-term pro-
jections of the human and economic losses due 
to fire; 

(b) a survey and summary, in such detail as 
is deemed advisable, of the research and tech-
nology program undertaken or sponsored pur-
suant to this chapter; 

(c) a summary of the activities of the Acad-
emy for the preceding 12 months, including, 
but not limited to— 

(1) an explanation of the curriculum of 
study; 

(2) a description of the standards of admis-
sion and performance; 

(3) the criteria for the awarding of degrees 
and certificates; and 

(4) a statistical compilation of the number 
of students attending the Academy and re-
ceiving degrees or certificates; 

(d) a summary of the activities undertaken 
to assist the Nation’s fire services; 

(e) a summary of the public education pro-
grams undertaken; 

(f) an analysis of the extent of participation 
in preparing and submitting Fire Safety Effec-
tiveness Statements; 

(g) a summary of outstanding problems con-
fronting the administration of this chapter, in 
order of priority; 

(h) such recommendations for additional leg-
islation as are deemed necessary or appro-
priate; and 

(i) a summary of reviews, evaluations, and 
suggested improvements in State and local 
fire prevention and building codes, fire serv-
ices, and any relevant Federal or private 
codes, regulations, and fire services. 

(Pub. L. 93–498, § 16, Oct. 29, 1974, 88 Stat. 1545; 
Pub. L. 96–472, title II, § 202, Oct. 19, 1980, 94 Stat. 
2260; Pub. L. 106–503, title I, § 110(a)(2)(B)(vi), 
Nov. 13, 2000, 114 Stat. 2302.) 
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1 See References in Text note below. 

AMENDMENTS 

2000—Pub. L. 106–503 substituted ‘‘Director’’ for ‘‘Sec-

retary’’ in introductory provisions. 
1980—Pub. L. 96–472 substituted ‘‘ninety calendar days 

following the year ending September 30, 1980 and simi-

larly each year thereafter’’ for ‘‘June 30 of the year fol-

lowing October 29, 1974, and each year thereafter’’. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2216. Authorization of appropriations 

(a) There are authorized to be appropriated to 
carry out the foregoing provisions of this chap-
ter, except as otherwise specifically provided, 
with respect to the payment of claims, under 
section 2210 of this title, an amount not to ex-
ceed $25,210,000 for the fiscal year ending Sep-
tember 30, 1980, which amount includes— 

(1) $4,781,000 for programs which are rec-
ommended in the report submitted to the Con-
gress by the Administrator pursuant to sec-
tion 2220(b)(1) 1 of this title; 

(2) $9,430,000 for the National Academy for 
Fire Prevention and Control; 

(3) $307,000 for adjustments required by law 
in salaries, pay, retirement, and employee 
benefits; 

(4) $500,000 for additional rural firefighting 
technical assistance and information activi-
ties; 

(5) $500,000 for the study required by section 
2222 1 of this title; and 

(6) $110,000 for the study required by section 
2223 1 of this title. 

(b) There are authorized to be appropriated for 
the additional administrative expenses of the 
Federal Emergency Management Agency, which 
are related to this chapter and which result 
from Reorganization Plan Numbered 3 of 1978 
(submitted June 19, 1978) and related Executive 
orders, an amount not to exceed $600,000 for the 
fiscal year ending September 30, 1980. 

(c) There are authorized to be appropriated to 
carry out this chapter, except as otherwise spe-
cifically provided with respect to the payment 
of claims under section 2210 of this title, an 
amount not to exceed $23,814,000 for the fiscal 
year ending September 30, 1981, which amount 
includes— 

(1) not less than $1,100,000 for the first year 
of a three-year concentrated demonstration 
program of fire prevention and control in two 
States with high fire death rates; 

(2) not less than $2,575,000 for rural fire pre-
vention and control; and 

(3) not less than $4,255,000 for research and 
development for the activities under section 
278f of this title at the Fire Research Center of 
the National Institute of Standards and Tech-
nology, of which not less than $250,000 shall be 
available for adjustments required by law in 
salaries, pay, retirement, and employee bene-
fits. 

The funds authorized in paragraph (3) shall be in 
addition to funds authorized in any other law for 
research and development at the Fire Research 
Center. 

(d) Except as otherwise specifically provided 
with respect to the payment of claims under sec-
tion 2210 of this title, to carry out the purposes 
of this chapter, there are authorized to be appro-
priated— 

(1) $20,815,000 for the fiscal year ending Sep-
tember 30, 1982, and $23,312,800 for the fiscal 
year ending September 30, 1983, which amount 
shall include— 

(A) such sums as may be necessary for the 
support of research and development at the 
Fire Research Center of the National Insti-
tute of Standards and Technology under sec-
tion 278f of this title, which sums shall be in 
addition to those funds authorized to be ap-
propriated under the National Bureau of 
Standards Authorization Act for fiscal years 
1981 and 1982; and 

(B) $654,000 for the fiscal year ending Sep-
tember 30, 1982, and $732,480 for the fiscal 
year ending September 30, 1983, for executive 
direction by the Federal Emergency Man-
agement Agency of program activities for 
which appropriations are authorized by this 
subsection; and 

(2) such further sums as may be necessary in 
each of the fiscal years ending September 30, 
1982, and September 30, 1983, for adjustments 
required by law in salaries, pay, retirement, 
and employee benefits incurred in the conduct 
of activities for which funds are authorized by 
paragraph (1) of this subsection. 

The funds authorized under section 278f of this 
title shall be in addition to funds authorized in 
any other law for research and development at 
the Fire Research Center of the National Insti-
tute of Standards and Technology. 

(e) Except as otherwise specifically provided 
with respect to the payment of claims under sec-
tion 2210 of this title, to carry out the purposes 
of this chapter, there are authorized to be appro-
priated— 

(1) $15,720,000 for the fiscal year ending Sep-
tember 30, 1984, and $20,983,000 for the fiscal 
year ending September 30, 1985; and 

(2) such further sums as may be necessary in 
each of the fiscal years ending September 30, 
1984, and September 30, 1985, for adjustments 
required by law in salaries, pay, retirement, 
and employee benefits incurred in the conduct 
of activities for which funds are authorized by 
paragraph (1) of this subsection. 

The funds authorized under this subsection shall 
be in addition to funds authorized in any other 
law for research and development at the Fire 
Research Center of the National Institute of 
Standards and Technology. 

(f) Except as otherwise specifically provided 
with respect to the payment of claims under sec-
tion 2210 of this title, to carry out the purposes 
of this chapter, there are authorized to be appro-
priated $22,037,000 for the fiscal year ending Sep-
tember 30, 1986 and $18,300,000 for the fiscal year 
ending September 30, 1987. 

(g)(1) Except as otherwise specifically provided 
with respect to the payment of claims under sec-
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tion 2210 of this title, there are authorized to be 
appropriated to carry out the purposes of this 
chapter— 

(A) $17,039,000 for the fiscal year ending Sep-
tember 30, 1989; 

(B) $17,737,000 for the fiscal year ending Sep-
tember 30, 1990; 

(C) $18,464,000 for the fiscal year ending Sep-
tember 30, 1991; 

(D) $25,550,000 for the fiscal year ending Sep-
tember 30, 1992; 

(E) $26,521,000 for the fiscal year ending Sep-
tember 30, 1993; 

(F) $27,529,000 for the fiscal year ending Sep-
tember 30, 1994; 

(G) $29,664,000 for the fiscal year ending Sep-
tember 30, 1998; 

(H) $30,554,000 for the fiscal year ending Sep-
tember 30, 1999; 

(I) $44,753,000 for fiscal year 2001, of which 
$3,000,000 is for research activities, and $250,000 
may be used for contracts or grants to non- 
Federal entities for data analysis, including 
general fire profiles and special fire analyses 
and report projects, and of which $6,000,000 is 
for anti-terrorism training, including associ-
ated curriculum development, for fire and 
emergency services personnel; 

(J) $47,800,000 for fiscal year 2002, of which 
$3,250,000 is for research activities, and $250,000 
may be used for contracts or grants to non- 
Federal entities for data analysis, including 
general fire profiles and special fire analyses 
and report projects, and of which $7,000,000 is 
for anti-terrorism training, including associ-
ated curriculum development, for fire and 
emergency services personnel; and 

(K) $50,000,000 for fiscal year 2003, of which 
$3,500,000 is for research activities, and $250,000 
may be used for contracts or grants to non- 
Federal entities for data analysis, including 
general fire profiles and special fire analyses 
and report projects, and of which $8,000,000 is 
for anti-terrorism training, including associ-
ated curriculum development, for fire and 
emergency services personnel. 

(2) Of the amounts referred to in paragraph (1), 
not more than $4,150,000 is authorized to be ap-
propriated for each fiscal year for National 
Emergency Training Center site administration. 

(h) In addition to any other amounts that are 
authorized to be appropriated to carry out this 
chapter, there are authorized to be appropriated 
to carry out this chapter— 

(1) $500,000 for fiscal year 1995 for basic re-
search on the development of an advanced 
course on arson prevention; 

(2) $2,000,000 for fiscal year 1996 for the ex-
pansion of arson investigator training pro-
grams at the Academy under section 2220 of 
this title and at the Federal Law Enforcement 
Training Center, or through regional delivery 
sites; 

(3) $4,000,000 for each of fiscal years 1995 and 
1996 for carrying out section 2221 of this title, 
except for salaries and expenses for carrying 
out section 2221 of this title; and 

(4) $250,000 for each of the fiscal years 1995 
and 1996 for salaries and expenses for carrying 
out section 2221 of this title. 

(Pub. L. 93–498, § 17, Oct. 29, 1974, 88 Stat. 1545; 
Pub. L. 94–411, § 1(a), Sept. 13, 1976, 90 Stat. 1254; 

Pub. L. 95–422, § 1(a), Oct. 5, 1978, 92 Stat. 932; 
Pub. L. 96–121, § 1, Nov. 16, 1979, 93 Stat. 863; Pub. 
L. 96–472, title II, § 201, Oct. 19, 1980, 94 Stat. 2260; 
Pub. L. 97–80, title II, § 201, Nov. 20, 1981, 95 Stat. 
1081; Pub. L. 98–241, title II, § 201, Mar. 22, 1984, 98 
Stat. 95; Pub. L. 99–97, Sept. 26, 1985, 99 Stat. 465; 
Pub. L. 99–359, § 1, July 8, 1986, 100 Stat. 764; Pub. 
L. 100–418, title V, § 5115(c), Aug. 23, 1988, 102 
Stat. 1433; Pub. L. 100–476, § 1, Oct. 6, 1988, 102 
Stat. 2304; Pub. L. 102–522, title I, § 101, Oct. 26, 
1992, 106 Stat. 3410; Pub. L. 103–254, § 7, May 19, 
1994, 108 Stat. 682; Pub. L. 105–108, § 2, Nov. 20, 
1997, 111 Stat. 2264; Pub. L. 106–503, title I, § 102, 
Nov. 13, 2000, 114 Stat. 2298.) 

REFERENCES IN TEXT 

Section 2220(b)(1) of this title, referred to in subsec. 

(a)(1), was repealed by Pub. L. 106–503, title I, 

§ 110(a)(1)(D), Nov. 13, 2000, 114 Stat. 2302. 
Sections 2222 and 2223 of this title, referred to in sub-

sec. (a)(5), (6), respectively, were repealed by Pub. L. 

106–503, title I, § 110(a)(1)(B), Nov. 13, 2000, 114 Stat. 2302. 
Reorganization Plan Numbered 3 of 1978, referred to 

in subsec. (b), is set out in the Appendix to Title 5, Gov-

ernment Organization and Employees. 
The National Bureau of Standards Authorization Act 

for fiscal years 1981 and 1982, referred to in subsec. 

(d)(1)(A), is Pub. L. 96–461, Oct. 15, 1980, 94 Stat. 2049, 

which enacted section 278g of this title, amended sec-

tions 278d and 278h of this title, and enacted provisions 

set out as notes under section 278g of this title. For 

complete classification of this Act to the Code, see 

Tables. 

AMENDMENTS 

2000—Subsec. (g)(1)(I) to (K). Pub. L. 106–503 added 

subpars. (I) to (K). 
1997—Subsec. (g)(1)(G), (H). Pub. L. 105–108 added sub-

pars. (G) and (H). 
1994—Subsec. (h). Pub. L. 103–254 added subsec. (h). 
1992—Subsec. (g)(1)(D) to (F). Pub. L. 102–522 added 

subpars. (D) to (F). 
1988—Subsecs. (c)(3), (d), (e). Pub. L. 100–418 sub-

stituted ‘‘National Institute of Standards and Tech-

nology’’ for ‘‘National Bureau of Standards’’ wherever 

appearing. 
Subsec. (g). Pub. L. 100–476 added subsec. (g). 
1986—Subsec. (f). Pub. L. 99–359 substituted ‘‘are’’ for 

‘‘is’’ and inserted ‘‘and $18,300,000 for the fiscal year 

ending September 30, 1987’’. 
1985—Subsec. (f). Pub. L. 99–97 added subsec. (f). 
1984—Subsec. (e). Pub. L. 98–241 added subsec. (e). 
1981—Subsec. (d). Pub. L. 97–80 added subsec. (d). 
1980—Subsec. (c). Pub. L. 96–472 added subsec. (c). 
1979—Subsec. (a). Pub. L. 96–121 designated existing 

provisions as subsec. (a), substituted provisions author-

izing to be appropriated an amount not to exceed 

$25,210,000 for fiscal year ending Sept. 30, 1980, for provi-

sions authorizing appropriations not to exceed 

$3,750,000 for the transitional fiscal quarter of July 1, 

1976 through Sept. 30, 1976, not to exceed $15,000,000 for 

fiscal year ending Sept. 30, 1977, not to exceed 

$20,000,000 for fiscal year ending Sept. 30, 1978, and not 

to exceed $24,352,000 for fiscal year ending Sept. 30, 1979, 

and added pars. (1) to (6). 
Subsec. (b). Pub. L. 96–121 added subsec. (b). 
1978—Pub. L. 95–422 substituted ‘‘except as otherwise 

specifically provided, with respect to the payment of 

claims, under section 2210 of this title’’ for ‘‘except sec-

tion 2210 of this title’’, struck out ‘‘and’’ after ‘‘Sep-

tember 30, 1977’’, and inserted provision authorizing ap-

propriation of not to exceed $24,352,000 for fiscal year 

ending Sept. 30, 1979. 
1976—Pub. L. 94–411 substituted provisions authoriz-

ing to be appropriated not to exceed $3,750,000 for the 

transitional fiscal quarter of July 1, 1976, through Sept. 

30, 1976, not to exceed $15,000,000 for fiscal year ending 

Sept. 30, 1977, and not to exceed $20,000,000 for fiscal 
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year ending Sept. 30, 1978, for provisions authorizing to 

be appropriated such sums as are necessary, not to ex-

ceed $10,000,000 for fiscal year ending June 30, 1975, and 

not to exceed $15,000,000 for fiscal year ending June 30, 

1976. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

ARSON PREVENTION GRANTS; TERMINATION OF 

APPROPRIATIONS 

Section 8 of Pub. L. 103–254 provided that: ‘‘Notwith-

standing any other provision of this Act [see Short 

Title of 1994 Amendment note set out under section 2201 

of this title], no funds are authorized to be appro-

priated for any fiscal year after fiscal year 1996 for car-

rying out the programs for which funds are authorized 

by this Act, or the amendments made by this Act.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2206 of this title. 

§ 2217. Public access to information 

Copies of any document, report, statement, or 
information received or sent by the Director or 
the Administrator shall be made available to 
the public pursuant to the provisions of section 
552 of title 5: Provided, That, notwithstanding 
the provisions of subsection (b) of such section 
and of section 1905 of title 18, the Director may 
disclose information which concerns or relates 
to a trade secret— 

(1) upon request, to other Federal Govern-
ment departments and agencies for official 
use; 

(2) upon request, to any committee of Con-
gress having jurisdiction over the subject mat-
ter to which the information relates; 

(3) in any judicial proceeding under a court 
order formulated to preserve the confidential-
ity of such information without impairing the 
proceedings; and 

(4) to the public when he determines such 
disclosure to be necessary in order to protect 
health and safety after notice and opportunity 
for comment in writing or for discussion in 
closed session within fifteen days by the party 
to which the information pertains (if the delay 
resulting from such notice and opportunity for 
comment would not be detrimental to health 
and safety). 

(Pub. L. 93–498, § 20, Oct. 29, 1974, 88 Stat. 1547; 
Pub. L. 106–503, title I, § 110(a)(2)(B)(viii), Nov. 13, 
2000, 114 Stat. 2302.) 

AMENDMENTS 

2000—Pub. L. 106–503 substituted ‘‘Director’’ for ‘‘Sec-

retary’’ in two places in introductory provisions. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2218. Administrative provisions 

(a) Assistance to Administrator 

Each department, agency, and instrumental-
ity of the executive branch of the Federal Gov-
ernment and each independent regulatory agen-
cy of the United States is authorized and di-
rected to furnish to the Administrator, upon 
written request, on a reimbursable basis or 
otherwise, such assistance as the Administrator 
deems necessary to carry out his functions and 
duties pursuant to this chapter, including, but 
not limited to, transfer of personnel with their 
consent and without prejudice to their position 
and ratings. 

(b) Powers of Administrator 

With respect to this chapter, the Adminis-
trator is authorized to— 

(1) enter into, without regard to section 5 of 
title 41, such contracts, grants, leases, cooper-
ative agreements, or other transactions as 
may be necessary to carry out the provisions 
of this chapter; 

(2) accept gifts and voluntary and uncom-
pensated services, notwithstanding the provi-
sions of section 1342 of title 31; 

(3) purchase, lease, or otherwise acquire, 
own, hold, improve, use, or deal in and with 
any property (real, personal, or mixed, tan-
gible or intangible), or interest in property, 
wherever situated; and sell, convey, mortgage, 
pledge, lease, exchange, or otherwise dispose 
of property and assets; 

(4) procure temporary and intermittent serv-
ices to the same extent as is authorized under 
section 3109 of title 5, but at rates not to ex-
ceed the daily equivalent of the maximum an-
nual rate of basic pay then in effect for grade 
GS–15 of the General Schedule (5 U.S.C. 
5332(a)) for qualified experts; and 

(5) establish such rules, regulations, and pro-
cedures as are necessary to carry out the pro-
visions of this chapter. 

(c) Audit 

The Director and the Comptroller General of 
the United States, or any of their duly author-
ized representatives, shall have access to any 
books, documents, papers, and records of the re-
cipients of contracts, grants, or other forms of 
assistance that are pertinent to its activities 
under this chapter for the purpose of audit or to 
determine if a proposed activity is in the public 
interest. 

(d) Inventions and discoveries 

All property rights with respect to inventions 
and discoveries, which are made in the course of 
or under contract with any government agency 
pursuant to this chapter, shall be subject to the 
basic policies set forth in the President’s State-
ment of Government Patent Policy issued Au-
gust 23, 1971, or such revisions of that statement 
of the policy as may subsequently be promul-
gated and published in the Federal Register. 

(e) Coordination 

To the extent practicable, the Administrator 
shall utilize existing programs, data, informa-
tion, and facilities already available in other 
Federal Government departments and agencies 
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and, where appropriate, existing research orga-
nizations, centers, and universities. The Admin-
istrator shall provide liaison at an appropriate 
organizational level to assure coordination of 
his activities with State and local government 
agencies, departments, bureaus, or offices con-
cerned with any matter related to programs of 
fire prevention and control and with private and 
other Federal organizations and offices so con-
cerned. 

(Pub. L. 93–498, § 21, Oct. 29, 1974, 88 Stat. 1548; 
Pub. L. 96–121, § 2, Nov. 16, 1979, 93 Stat. 863; Pub. 
L. 106–503, title I, § 110(a)(2)(B)(ix), Nov. 13, 2000, 
114 Stat. 2302.) 

CODIFICATION 

In subsec. (b)(2), ‘‘section 1342 of title 31’’ substituted 

for ‘‘section 3679 of the Revised Statutes (31 U.S.C. 

665(b))’’ on authority of Pub. L. 97–258, § 4(b), Sept. 13, 

1982, 96 Stat. 1067, the first section of which enacted 

Title 31, Money and Finance. 

AMENDMENTS 

2000—Subsec. (c). Pub. L. 106–503 substituted ‘‘Direc-

tor’’ for ‘‘Secretary’’. 
1979—Subsec. (b)(4). Pub. L. 96–121 substituted ‘‘the 

daily equivalent of the maximum annual rate of basic 

pay then in effect for grade GS–15 of the General Sched-

ule (5 U.S.C. 5332(a))’’ for ‘‘$100 a day’’. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

ENHANCEMENT OF SCIENCE AND MATHEMATICS 

PROGRAMS 

Pub. L. 105–108, § 7, Nov. 20, 1997, 111 Stat. 2265, pro-

vided that: 
‘‘(a) DEFINITIONS.—In this section: 

‘‘(1) ADMINISTRATOR.—The term ‘Administrator’ 

means the Administrator of the United States Fire 

Administration. 
‘‘(2) EDUCATIONALLY USEFUL FEDERAL EQUIPMENT.— 

The term ‘educationally useful Federal equipment’ 

means computers and related peripheral tools and re-

search equipment that is appropriate for use in 

schools. 
‘‘(3) SCHOOL.—The term ‘school’ means a public or 

private educational institution that serves any of the 

grades of kindergarten through grade 12. 
‘‘(b) SENSE OF CONGRESS.— 

‘‘(1) IN GENERAL.—It is the sense of Congress that 

the Administrator should, to the greatest extent 

practicable and in a manner consistent with applica-

ble Federal law (including Executive Order No. 12999 

[40 U.S.C. 484 note]), donate educationally useful Fed-

eral equipment to schools in order to enhance the 

science and mathematics programs of those schools. 
‘‘(2) REPORTS.— 

‘‘(A) IN GENERAL.—Not later than 1 year after the 

date of enactment of this Act [Nov. 20, 1997], and 

annually thereafter, the Administrator shall pre-

pare and submit to the President a report that 

meets the requirements of this paragraph. The 

President shall submit that report to Congress at 

the same time as the President submits a budget 

request to Congress under section 1105(a) of title 31, 

United States Code. 
‘‘(B) CONTENTS OF REPORT.—The report prepared 

by the Administrator under this paragraph shall de-

scribe any donations of educationally useful Fed-

eral equipment to schools made during the period 

covered by the report.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 35 section 210. 

§ 2219. Assistance to Consumer Product Safety 
Commission 

Upon request, the Administrator shall assist 
the Consumer Product Safety Commission in 
the development of fire safety standards or 
codes for consumer products, as defined in the 
Consumer Product Safety Act (15 U.S.C. 2051 et 
seq.). 

(Pub. L. 93–498, § 22, Oct. 29, 1974, 88 Stat. 1549.) 

REFERENCES IN TEXT 

The Consumer Product Safety Act, referred to in 

text, is Pub. L. 92–573, Oct. 27, 1972, 86 Stat. 1207, as 

amended, which is classified generally to chapter 47 

(§ 2051 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 2051 of this title and Tables. 

TRANSFER OF FUNCTIONS 

Functions of National Fire Prevention and Control 

Administration [now United States Fire Administra-

tion] and National Academy for Fire Prevention and 

Control generally transferred to Federal Emergency 

Management Agency. For further details see Transfer 

of Functions note set out under section 2202 of this 

title. 

§ 2220. Arson prevention, detection, and control 

The Administrator shall— 
(1) develop arson detection techniques to as-

sist Federal agencies and States and local ju-
risdictions in improving arson prevention, de-
tection, and control; 

(2) provide training and instructional mate-
rials in the skills and knowledge necessary to 
assist Federal, State, and local fire service and 
law enforcement personnel in arson preven-
tion, detection, and control, with particular 
emphasis on the needs of volunteer firefighters 
for improved and more widely available arson 
training courses; 

(3) formulate methods for collection of arson 
data which would be compatible with methods 
of collection used for the uniform crime statis-
tics of the Federal Bureau of Investigation; 

(4) develop and implement programs for im-
proved collection of nationwide arson statis-
tics within the National Fire Incident Report-
ing System at the National Fire Data Center; 

(5) develop programs for public education on 
the extent, causes, and prevention of arson; 
and 

(6) develop handbooks to assist Federal, 
State, and local fire service and law enforce-
ment personnel in arson prevention and detec-
tion. 

(Pub. L. 93–498, § 24, as added Pub. L. 95–422, 
§ 3(a), Oct. 5, 1978, 92 Stat. 932; amended Pub. L. 
103–254, § 4, May 19, 1994, 108 Stat. 682; Pub. L. 
106–503, title I, § 110(a)(1)(C), (D), Nov. 13, 2000, 114 
Stat. 2302.) 

AMENDMENTS 

2000—Pub. L. 106–503 struck out subsec. (a) designa-

tion and struck out subsec. (b) which required the Ad-

ministrator to submit a report to Congress by Mar. 15, 

1979, on ways to assist the States and local jurisdic-

tions with arson control. 
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1994—Subsec. (a)(2). Pub. L. 103–254 inserted before 

semicolon at end ‘‘, with particular emphasis on the 

needs of volunteer firefighters for improved and more 

widely available arson training courses’’. 

TRANSFER OF FUNCTIONS 

Functions of Administrator of United States Fire Ad-

ministration under this section and section 2221 of this 

title to remain vested in Administrator and not to be 

transferred to Director of Federal Emergency Manage-

ment Agency, pursuant to Reorg. Plan No. 3 of 1978, 

§§ 201, 301, June 19, 1978, 43 F.R. 41944, 92 Stat. 3788, set 

out as a note under section 2201 of this title, effective 

Apr. 1, 1979, pursuant to Ex. Ord. No. 12127, § 1–103(a), 

Mar. 31, 1979, 44 F.R. 19367. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 278f, 2216 of this 

title. 

§ 2221. Arson prevention grants 

(a) Definitions 

As used in this section: 

(1) Arson 

The term ‘‘arson’’ includes all incendiary 
and suspicious fires. 

(2) Office 

The term ‘‘Office’’ means the Office of Fire 
Prevention and Arson Control of the United 
States Fire Administration. 

(b) Grants 

The Administrator, acting through the Office, 
shall carry out a demonstration program under 
which not more than 10 grant awards shall be 
made to States, or consortia of States, for pro-
grams relating to arson research, prevention, 
and control. 

(c) Goals 

In carrying out this section, the Adminis-
trator shall award 2-year grants on a competi-
tive, merit basis to States, or consortia of 
States, for projects that promote one or more of 
the following goals: 

(1) To improve the training by States lead-
ing to professional certification of arson inves-
tigators, in accordance with nationally recog-
nized certification standards. 

(2) To provide resources for the formation of 
arson task forces or interagency organiza-
tional arrangements involving police and fire 
departments and other relevant local agencies, 
such as a State arson bureau and the office of 
a fire marshal of a State. 

(3) To combat fraud as a cause of arson and 
to advance research at the State and local lev-
els on the significance and prevention of fraud 
as a motive for setting fires. 

(4) To provide for the management of arson 
squads, including— 

(A) training courses for fire departments 
in arson case management, including stand-
ardization of investigative techniques and 
reporting methodology; 

(B) the preparation of arson unit manage-
ment guides; and 

(C) the development and dissemination of 
new public education materials relating to 
the arson problem. 

(5) To combat civil unrest as a cause of arson 
and to advance research at the State and local 

levels on the prevention and control of arson 
linked to urban disorders. 

(6) To combat juvenile arson, such as juve-
nile fire-setter counseling programs and simi-
lar intervention programs, and to advance re-
search at the State and local levels on the pre-
vention of juvenile arson. 

(7) To combat drug-related arson and to ad-
vance research at the State and local levels on 
the causes and prevention of drug-related 
arson. 

(8) To combat domestic violence as a cause 
of arson and to advance research at the State 
and local levels on the prevention of arson 
arising from domestic violence. 

(9) To combat arson in rural areas and to im-
prove the capability of firefighters to identify 
and prevent arson initiated fires in rural areas 
and public forests. 

(10) To improve the capability of firefighters 
to identify and combat arson through ex-
panded training programs, including— 

(A) training courses at the State fire acad-
emies; and 

(B) innovative courses developed with the 
Academy and made available to volunteer 
firefighters through regional delivery meth-
ods, including teleconferencing and satellite 
delivered television programs. 

(d) Structuring of applications 

The Administrator shall assist grant appli-
cants in structuring their applications so as to 
ensure that at least one grant is awarded for 
each goal described in subsection (c) of this sec-
tion. 

(e) State qualification criteria 

In order to qualify for a grant under this sec-
tion, a State, or consortium of States, shall pro-
vide assurances adequate to the Administrator 
that the State or consortium— 

(1) will obtain at least 25 percent of the cost 
of programs funded by the grant, in cash or in 
kind, from non-Federal sources; 

(2) will not as a result of receiving the grant 
decrease the prior level of spending of funds of 
the State or consortium from non-Federal 
sources for arson research, prevention, and 
control programs; 

(3) will use no more than 10 percent of funds 
provided under the grant for administrative 
costs of the programs; and 

(4) is making efforts to ensure that all local 
jurisdictions will provide arson data to the 
National Fire Incident Reporting System or 
the Uniform Crime Reporting program. 

(f) Extension 

A grant awarded under this section may be ex-
tended for one or more additional periods, at the 
discretion of the Administrator, subject to the 
availability of appropriations. 

(g) Technical assistance 

The Administrator shall provide technical as-
sistance to States in carrying out programs 
funded by grants under this section. 

(h) Consultation and cooperation 

In carrying out this section, the Adminis-
trator shall consult and cooperate with other 
Federal agencies to enhance program effective-
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ness and avoid duplication of effort, including 
the conduct of regular meetings initiated by the 
Administrator with representatives of other 
Federal agencies concerned with arson and con-
cerned with efforts to develop a more compre-
hensive profile of the magnitude of the national 
arson problem. 

(i) Assessment 

Not later than 18 months after May 19, 1994, 
the Administrator shall submit a report to Con-
gress that— 

(1) identifies grants made under this section; 
(2) specifies the identity of grantees; 
(3) states the goals of each grant; and 
(4) contains a preliminary assessment of the 

effectiveness of the grant program under this 
section. 

(j) Regulations 

Not later than 90 days after May 19, 1994, the 
Administrator shall issue regulations to imple-
ment this section, including procedures for 
grant applications. 

(k) Administration 

The Administrator shall directly administer 
the grant program required by this section, and 
shall not enter into any contract under which 
the grant program or any portion of the pro-
gram will be administered by another party. 

(l) Purchase of American made equipment and 
products 

(1) Sense of Congress 

It is the sense of Congress that any recipient 
of a grant under this section should purchase, 
when available and cost-effective, American 
made equipment and products when expending 
grant monies. 

(2) Notice to recipients of assistance 

In allocating grants under this section, the 
Administrator shall provide to each recipient 
a notice describing the statement made in 
paragraph (1) by the Congress. 

(Pub. L. 93–498, § 25, as added Pub. L. 103–254, § 3, 
May 19, 1994, 108 Stat. 679.) 

PRIOR PROVISIONS 

A prior section 2221, Pub. L. 93–498, § 25, as added Pub. 

L. 95–422, § 4, Oct. 5, 1978, 92 Stat. 933, authorized sale by 

United States Fire Administrator of former Marjorie 

Webster Junior College facility, located in Washington, 

D.C., which had previously been purchased as site for 

National Academy for Fire Prevention and Control, 

prior to repeal by Pub. L. 97–80, title II, § 202(b), Nov. 20, 

1981, 95 Stat. 1083. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2216, 2228 of this 

title. 

§§ 2222, 2223. Repealed. Pub. L. 106–503, title I, 
§ 110(a)(1)(B), Nov. 13, 2000, 114 Stat. 2302 

Section 2222, Pub. L. 93–498, § 26, as added Pub. L. 

96–121, § 4, Nov. 16, 1979, 93 Stat. 864, related to an effec-

tiveness study concerning smoke detectors, heat detec-

tors, and sprinkler suppression systems. 
Section 2223, Pub. L. 93–498, § 27, as added Pub. L. 

96–121, § 5, Nov. 16, 1979, 93 Stat. 865, related to a fire-

fighter safety study. 

§ 2223a. Review 

The Administrator of the United States Fire 
Administration (hereafter in sections 2223a to 

2223e of this title referred to as the ‘‘Adminis-
trator’’) shall conduct a review of existing re-
sponse information used by emergency response 
personnel at the State and local levels to evalu-
ate its accuracy and consistency, and to deter-
mine whether it is properly expressed. Such in-
formation should clearly communicate to emer-
gency response personnel the probable hazards 
which they must contend with in an emergency 
situation involving hazardous materials, and the 
appropriate response to those hazards. 

(Pub. L. 101–446, § 2, Oct. 22, 1990, 104 Stat. 1045.) 

CODIFICATION 

Section was enacted as part of the Firefighters’ Safe-

ty Study Act, and not as part of the Federal Fire Pre-

vention and Control Act of 1974 which comprises this 

chapter. 

SHORT TITLE 

Section 1 of Pub. L. 101–446 provided that: ‘‘This Act 

[enacting this section and sections 2223b to 2223e of this 

title] may be cited as the ‘Firefighters’ Safety Study 

Act’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2223b, 2223c, 

2223e of this title. 

§ 2223b. Working group 

For the purpose of carrying out section 2223a 
of this title, the Administrator shall establish a 
working group which shall, at a minimum, con-
sist of— 

(1) program officials from each of— 
(A) the Environmental Protection Agency; 
(B) the National Oceanic and Atmospheric 

Administration; 
(C) the Department of Transportation; 
(D) the Occupational Safety and Health 

Administration; and 
(E) the Bureau of Alcohol, Tobacco, and 

Firearms, 

who develop and disseminate hazardous mate-
rials identification and response data, and who 
collect, collate, analyze, and disseminate haz-
ardous materials incident data; 

(2) State and local operational officials with 
emergency response or relevant regulatory re-
sponsibilities; and 

(3) representatives of companies engaged in 
the manufacture and processing of chemicals. 

(Pub. L. 101–446, § 3, Oct. 22, 1990, 104 Stat. 1045.) 

CODIFICATION 

Section was enacted as part of the Firefighters’ Safe-

ty Study Act, and not as part of the Federal Fire Pre-

vention and Control Act of 1974 which comprises this 

chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2223a, 2223c, 

2223d, 2223e of this title. 

§ 2223c. Report and recommendations 

The working group established under section 
2223b of this title shall, within 1 year after Octo-
ber 22, 1990, submit a report to the Adminis-
trator and to the Committee on Science, Space, 
and Technology of the House of Representatives 
and the Committee on Commerce, Science, and 
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Transportation of the Senate presenting the re-
sults of the review carried out under sections 
2223a to 2223e of this title, along with recom-
mendations to ensure that response information 
disseminated to emergency response personnel 
is appropriate for operational personnel at the 
local level. 

(Pub. L. 101–446, § 4, Oct. 22, 1990, 104 Stat. 1045.) 

CODIFICATION 

Section was enacted as part of the Firefighters’ Safe-

ty Study Act, and not as part of the Federal Fire Pre-

vention and Control Act of 1974 which comprises this 

chapter. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2223a, 2223d, 

2223e of this title. 

§ 2223d. Annual revision of recommendations 

After the submission of the report cited in sec-
tion 2223c of this title, the working group estab-
lished under section 2223b of this title shall meet 
as needed, but at least once every 12 months, to 
review and recommend changes and additions to 
the report cited in section 2223c of this title, 
that are necessary and appropriate for oper-
ational personnel at the local level. 

(Pub. L. 101–446, § 5, Oct. 22, 1990, 104 Stat. 1046.) 

CODIFICATION 

Section was enacted as part of the Firefighters’ Safe-

ty Study Act, and not as part of the Federal Fire Pre-

vention and Control Act of 1974 which comprises this 

chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2223a, 2223c, 

2223e of this title. 

§ 2223e. ‘‘Emergency response personnel’’ defined 

As used in sections 2223a to 2223e of this title, 
the term ‘‘emergency response personnel’’ 
means personnel responsible for mitigation ac-
tivities in a medical emergency, fire emergency, 
hazardous material emergency, or natural disas-
ter. 

(Pub. L. 101–446, § 6, Oct. 22, 1990, 104 Stat. 1046.) 

CODIFICATION 

Section was enacted as part of the Firefighters’ Safe-

ty Study Act, and not as part of the Federal Fire Pre-

vention and Control Act of 1974 which comprises this 

chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2223a, 2223c of 

this title. 

§ 2224. Listings of places of public accommoda-
tion 

(a) Submissions by States 

(1) Not later than 2 years after September 25, 
1990, each State (acting through its Governor or 

the Governor’s designee) shall, under procedures 
formulated by the Director, submit to the Direc-
tor a list of those places of public accommoda-
tion affecting commerce located in the State 
which meet the requirements of the guidelines 
described in section 2225 of this title. 

(2) The Director shall formulate procedures 
under which each State (acting through its Gov-
ernor or the Governor’s designee) shall periodi-
cally update the list submitted pursuant to 
paragraph (1). 

(b) Compilation and distribution of master list 

(1) Not later than 60 days after the expiration 
of the 2-year period referred to in subsection (a) 
of this section, the Director shall compile and 
publish in the Federal Register a national mas-
ter list of all of the places of public accommoda-
tion affecting commerce located in each State 
that meet the requirements of the guidelines de-
scribed in section 2225 of this title, and shall dis-
tribute such list to each agency of the Federal 
Government and take steps to make the employ-
ees of such agencies aware of its existence and 
contents. 

(2) The Director shall periodically update the 
national master list compiled pursuant to para-
graph (1) to reflect changes in the State lists 
submitted to the Director pursuant to sub-
section (a) of this section, and shall periodically 
redistribute the updated master list to each 
agency of the Federal Government. 

(3) For purposes of this subsection, the term 
‘‘agency’’ has the meaning given to it under sec-
tion 5701(1) of title 5. 

(Pub. L. 93–498, § 28, as added Pub. L. 101–391, 
§ 3(a), Sept. 25, 1990, 104 Stat. 747; amended Pub. 
L. 102–522, title I, § 104, Oct. 26, 1992, 106 Stat. 
3411.) 

AMENDMENTS 

1992—Pub. L. 102–522, § 104(1), struck out ‘‘certified’’ 

before ‘‘places’’ in section catchline. 

Subsec. (a). Pub. L. 102–522, § 104(2), inserted ‘‘(acting 

through its Governor or the Governor’s designee)’’ after 

‘‘each State’’ in pars. (1) and (2) and struck out ‘‘the 

Governor of the State or his designee certifies’’ after 

‘‘in the State which’’ in par. (1). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2225, 2225a, 2226 

of this title. 

§ 2225. Fire prevention and control guidelines for 
places of public accommodation 

(a) Contents of guidelines 

The guidelines referred to in sections 2224 and 
2226 of this title consist of— 

(1) a requirement that hard-wired, single- 
station smoke detectors be installed in accord-
ance with National Fire Protection Associa-
tion Standard 74 or any successor standard to 
that standard in each guest room in each place 
of public accommodation affecting commerce; 
and 

(2) a requirement that an automatic sprin-
kler system be installed in accordance with 
National Fire Protection Association Stand-
ard 13 or 13–R, or any successor standard to 
that standard, whichever is appropriate, in 
each place of public accommodation affecting 
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commerce except those places that are 3 sto-
ries or lower. 

(b) Exceptions 

(1) The requirement described in subsection 
(a)(2) of this section shall not apply to a place of 
public accommodation affecting commerce with 
an automatic sprinkler system installed before 
October 25, 1992, if the automatic sprinkler sys-
tem is installed in compliance with an applica-
ble standard (adopted by the governmental au-
thority having jurisdiction, and in effect, at the 
time of installation) that required the place-
ment of a sprinkler head in the sleeping area of 
each guest room. 

(2) The requirement described in subsection 
(a)(2) of this section shall not apply to a place of 
public accommodation affecting commerce to 
the extent that such place of public accommoda-
tion affecting commerce is subject to a standard 
that includes a requirement or prohibition that 
prevents compliance with a provision of Na-
tional Fire Protection Association Standard 13 
or 13–R, or any successor standard to that stand-
ard. In such a case, the place of public accommo-
dation affecting commerce is exempt only from 
that specific provision. 

(c) Effect on State and local law 

The provisions of this section shall not be con-
strued to limit the power of any State or politi-
cal subdivision thereof to implement or enforce 
any law, rule, regulation, or standard concern-
ing fire prevention and control. 

(d) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) The term ‘‘smoke detector’’ means an 
alarm that is designed to respond to the pres-
ence of visible or invisible particles of combus-
tion. 

(2) The term ‘‘automatic sprinkler system’’ 
means an electronically supervised, integrated 
system of piping to which sprinklers are at-
tached in a systematic pattern, and which, 
when activated by heat from a fire, will pro-
tect human lives by discharging water over 
the fire area, and by providing appropriate 
warning signals (to the extent such signals are 
required by Federal, State, or local laws or 
regulations) through the building’s fire alarm 
system. 

(3) The term ‘‘governmental authority hav-
ing jurisdiction’’ means the Federal, State, 
local, or other governmental entity with stat-
utory or regulatory authority for the approval 
of fire safety systems, equipment, installa-
tions, or procedures within a specified local-
ity. 

(Pub. L. 93–498, § 29, as added Pub. L. 101–391, 
§ 3(a), Sept. 25, 1990, 104 Stat. 748; amended Pub. 
L. 102–522, title I, § 105, Oct. 26, 1992, 106 Stat. 
3411; Pub. L. 105–108, § 3(1)–(3), Nov. 20, 1997, 111 
Stat. 2264.) 

AMENDMENTS 

1997—Subsec. (a)(1). Pub. L. 105–108, § 3(1), inserted ‘‘or 

any successor standard to that standard’’ after ‘‘Asso-

ciation Standard 74’’. 
Subsec. (a)(2). Pub. L. 105–108, § 3(2), inserted ‘‘, or any 

successor standard to that standard’’ before 

‘‘, whichever is appropriate,’’. 

Subsec. (b)(2). Pub. L. 105–108, § 3(3), inserted ‘‘, or any 

successor standard to that standard’’ after ‘‘Associa-

tion Standard 13 or 13–R’’. 

1992—Subsecs. (b) to (d). Pub. L. 102–522, § 105(a), added 

subsec. (b) and redesignated former subsecs. (b) and (c) 

as (c) and (d), respectively. 

Subsec. (d)(3). Pub. L. 102–522, § 105(b), added par. (3). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2224, 2225a, 2226 

of this title; title 5 section 5707a. 

§ 2225a. Prohibiting Federal funding of con-
ferences held at non-certified places of pub-
lic accommodation 

(a) In general 

No Federal funds may be used to sponsor or 
fund in whole or in part a meeting, convention, 
conference, or training seminar that is con-
ducted in, or that otherwise uses the rooms, fa-
cilities, or services of, a place of public accom-
modation that does not meet the requirements 
of the fire prevention and control guidelines de-
scribed in section 2225 of this title. 

(b) Waiver 

(1) In general 

The head of an agency of the Federal Gov-
ernment sponsoring or funding a particular 
meeting, convention, conference, or training 
seminar may waive the prohibition described 
in subsection (a) of this section if the head of 
such agency determines that a waiver of such 
prohibition is necessary in the public interest 
in the case of such particular event. 

(2) Delegation of authority 

The head of an agency of the Federal Gov-
ernment may delegate the authority provided 
under paragraph (1) to waive the prohibition 
described in subsection (a) of this section and 
to determine whether such a waiver is nec-
essary in the public interest to an officer or 
employee of the agency if such officer or em-
ployee is given such authority with respect to 
all meetings, conventions, conferences, and 
training seminars sponsored or funded by the 
agency. 

(c) Notice requirements 

(1) Advertisements and applications 

(A) Any advertisement for or application for 
attendance at a meeting, convention, con-
ference, or training seminar sponsored or 
funded in whole or in part by the Federal Gov-
ernment shall include a notice regarding the 
prohibition described in subsection (a) of this 
section. 

(B) The requirement described in subpara-
graph (A) shall not apply in the case of an 
event for which a head of an agency of the 
Federal Government, pursuant to subsection 
(b) of this section, waives the prohibition de-
scribed in subsection (a) of this section. 

(2) Providing notice to recipients of funds 

(A) Each Executive department, Government 
corporation, and independent establishment 
providing Federal funds to non-Federal enti-
ties shall notify recipients of such funds of the 
prohibition described in subsection (a) of this 
section. 



Page 1295 TITLE 15—COMMERCE AND TRADE § 2227 

1 So in original. The comma probably should not appear. 

(B) In subparagraph (A), the terms ‘‘Execu-
tive department’’, ‘‘Government corporation’’, 
and ‘‘independent establishment’’ have the 
meanings given such terms in chapter 1 of 
title 5. 

(d) Effective date 

The provisions of this section shall take effect 
on the first day of the first fiscal year that be-
gins after the expiration of the 425-day period 
that begins on the date of the publication in the 
Federal Register of the master list referred to in 
section 2224(b) of this title. 

(Pub. L. 101–391, § 6, Sept. 25, 1990, 104 Stat. 751.) 

CODIFICATION 

Section was enacted as part of the Hotel and Motel 

Fire Safety Act of 1990, and not as part of the Federal 

Fire Prevention and Control Act of 1974 which com-

prises this chapter. 

§ 2226. Dissemination of fire prevention and con-
trol information 

The Director, acting through the Adminis-
trator, is authorized to take steps to encourage 
the States to promote the use of automatic 
sprinkler systems and automatic smoke detec-
tion systems, and to disseminate to the maxi-
mum extent possible information on the life 
safety value and use of such systems. Such steps 
may include, but need not be limited to, provid-
ing copies of the guidelines described in section 
2225 of this title and of the master list compiled 
under section 2224(b) of this title to Federal 
agencies, State and local governments, and fire 
services throughout the United States, and 
making copies of the master list compiled under 
section 2224(b) of this title available upon re-
quest to interested private organizations and in-
dividuals. 

(Pub. L. 93–498, § 30, as added Pub. L. 101–391, 
§ 3(a), Sept. 25, 1990, 104 Stat. 748.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2225 of this title. 

§ 2227. Fire safety systems in federally assisted 
buildings 

(a) Definitions 

For purposes of this section, the following 
definitions apply: 

(1) The term ‘‘affordable cost’’ means the 
cost to a Federal agency of leasing office space 
in a building that is protected by an auto-
matic sprinkler system or equivalent level of 
safety, which cost is no more than 10 percent 
greater than the cost of leasing available com-
parable office space in a building that is not so 
protected. 

(2) The term ‘‘automatic sprinkler system’’ 
means an electronically supervised, integrated 
system of piping to which sprinklers are at-
tached in a systematic pattern, and which, 
when activated by heat from a fire— 

(A) will protect human lives by discharg-
ing water over the fire area, in accordance 
with the National Fire Protection Associa-
tion Standard 13, 13D, or 13R, whichever is 
appropriate for the type of building and oc-
cupancy being protected, or any successor 
standard thereto; and 

(B) includes an alarm signaling system 
with appropriate warning signals (to the ex-
tent such alarm systems and warning signals 
are required by Federal, State, or local laws 
or regulations) installed in accordance with 
the National Fire Protection Association 
Standard 72, or any successor standard 
thereto. 

(3) The term ‘‘equivalent level of safety’’ 
means an alternative design or system (which 
may include automatic sprinkler systems), 
based upon fire protection engineering analy-
sis, which achieves a level of safety equal to or 
greater than that provided by automatic 
sprinkler systems. 

(4) The term ‘‘Federal employee office build-
ing’’ means any office building in the United 
States, whether owned or leased by the Fed-
eral Government, that is regularly occupied 
by more than 25 full-time Federal employees 
in the course of their employment. 

(5) The term ‘‘housing assistance’’— 
(A) means assistance provided by the Fed-

eral Government to be used in connection 
with the provision of housing,1 that is pro-
vided in the form of a grant, contract, loan, 
loan guarantee, cooperative agreement, in-
terest subsidy, insurance, or direct appro-
priation; and 

(B) does not include assistance provided by 
the Secretary of Veterans Affairs; the Fed-
eral Emergency Management Agency; the 
Secretary of Housing and Urban Develop-
ment under the single family mortgage in-
surance programs under the National Hous-
ing Act [12 U.S.C. 1701 et seq.] or the home-
ownership assistance program under section 
235 of such Act [12 U.S.C. 1715z]; the National 
Homeownership Trust; the Federal Deposit 
Insurance Corporation under the affordable 
housing program under section 1831q of title 
12; or the Resolution Trust Corporation 
under the affordable housing program under 
section 1441a(c) of title 12. 

(6) The term ‘‘hazardous areas’’ means those 
areas in a building referred to as hazardous 
areas in National Fire Protection Association 
Standard 101, known as the Life Safety Code, 
or any successor standard thereto. 

(7) The term ‘‘multifamily property’’ 
means— 

(A) in the case of housing for Federal em-
ployees or their dependents, a residential 
building consisting of more than 2 residen-
tial units that are under one roof; and 

(B) in any other case, a residential build-
ing consisting of more than 4 residential 
units that are under one roof. 

(8) The term ‘‘prefire plan’’ means specific 
plans for fire fighting activities at a property 
or location. 

(9) The term ‘‘rebuilding’’ means the repair-
ing or reconstructing of portions of a multi-
family property where the cost of the alter-
ations is 70 percent or more of the replace-
ment cost of the completed multifamily prop-
erty, not including the value of the land on 
which the multifamily property is located. 
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(10) The term ‘‘renovated’’ means the repair-
ing or reconstructing of 50 percent or more of 
the current value of a Federal employee office 
building, not including the value of the land 
on which the Federal employee office building 
is located. 

(11) The term ‘‘smoke detectors’’ means sin-
gle or multiple station, self-contained alarm 
devices designed to respond to the presence of 
visible or invisible particles of combustion, in-
stalled in accordance with the National Fire 
Protection Association Standard 74 or any 
successor standard thereto. 

(12) The term ‘‘United States’’ means the 
States collectively. 

(b) Federal employee office buildings 

(1)(A) No Federal funds may be used for the 
construction or purchase of a Federal employee 
office building of 6 or more stories unless during 
the period of occupancy by Federal employees 
the building is protected by an automatic sprin-
kler system or equivalent level of safety. No 
Federal funds may be used for the construction 
or purchase of any other Federal employee office 
building unless during the period of occupancy 
by Federal employees the hazardous areas of the 
building are protected by automatic sprinkler 
systems or an equivalent level of safety. 

(B)(i) Except as provided in clause (ii), no Fed-
eral funds may be used for the lease of a Federal 
employee office building of 6 or more stories, 
where at least some portion of the federally 
leased space is on the sixth floor or above and at 
least 35,000 square feet of space is federally occu-
pied, unless during the period of occupancy by 
Federal employees the entire Federal employee 
office building is protected by an automatic 
sprinkler system or equivalent level of safety. 
No Federal funds may be used for the lease of 
any other Federal employee office building un-
less during the period of occupancy by Federal 
employees the hazardous areas of the entire 
Federal employee office building are protected 
by automatic sprinkler systems or an equivalent 
level of safety. 

(ii) The first sentence of clause (i) shall not 
apply to the lease of a building the construction 
of which is completed before October 26, 1992, if 
the leasing agency certifies that no suitable 
building with automatic sprinkler systems or an 
equivalent level of safety is available at an af-
fordable cost. 

(2) Paragraph (1) shall not apply to— 
(A) a Federal employee office building that 

was owned by the Federal Government before 
October 26, 1992; 

(B) space leased in a Federal employee office 
building if the space was leased by the Federal 
Government before October 26, 1992; 

(C) space leased on a temporary basis for not 
longer than 6 months; 

(D) a Federal employee office building that 
becomes a Federal employee office building 
pursuant to a commitment to move Federal 
employees into the building that is made prior 
to October 26, 1992; or 

(E) a Federal employee office building that 
is owned or managed by the Resolution Trust 
Corporation. 

Nothing in this subsection shall require the in-
stallation of an automatic sprinkler system or 

equivalent level of safety by reason of the leas-
ing, after October 26, 1992, of space below the 
sixth floor in a Federal employee office building. 

(3) No Federal funds may be used for the ren-
ovation of a Federal employee office building of 
6 or more stories that is owned by the Federal 
Government unless after that renovation the 
Federal employee office building is protected by 
an automatic sprinkler system or equivalent 
level of safety. No Federal funds may be used for 
the renovation of any other Federal employee 
office building that is owned by the Federal 
Government unless after that renovation the 
hazardous areas of the Federal employee office 
building are protected by automatic sprinkler 
systems or an equivalent level of safety. 

(4) No Federal funds may be used for entering 
into or renewing a lease of a Federal employee 
office building of 6 or more stories that is ren-
ovated after October 26, 1992, where at least 
some portion of the federally leased space is on 
the sixth floor or above and at least 35,000 
square feet of space is federally occupied, unless 
after that renovation the Federal employee of-
fice building is protected by an automatic sprin-
kler system or equivalent level of safety. No 
Federal funds may be used for entering into or 
renewing a lease of any other Federal employee 
office building that is renovated after October 
26, 1992, unless after that renovation the hazard-
ous areas of the Federal employee office build-
ing are protected by automatic sprinkler sys-
tems or an equivalent level of safety. 

(c) Housing 

(1)(A) Except as otherwise provided in this 
paragraph, no Federal funds may be used for the 
construction, purchase, lease, or operation by 
the Federal Government of housing in the 
United States for Federal employees or their de-
pendents unless— 

(i) in the case of a multifamily property ac-
quired or rebuilt by the Federal Government 
after October 26, 1992, the housing is protected, 
before occupancy by Federal employees or 
their dependents, by an automatic sprinkler 
system (or equivalent level of safety) and 
hard-wired smoke detectors; and 

(ii) in the case of any other housing, the 
housing, before— 

(I) occupancy by the first Federal employ-
ees (or their dependents) who do not occupy 
such housing as of October 26, 1992; or 

(II) the expiration of 3 years after October 
26, 1992, 

whichever occurs first, is protected by hard- 
wired smoke detectors. 

(B) Nothing in this paragraph shall be con-
strued to supersede any guidelines or require-
ments applicable to housing for Federal employ-
ees that call for a higher level of fire safety pro-
tection than is required under this paragraph. 

(C) Housing covered by this paragraph that 
does not have an adequate and reliable electrical 
system shall not be subject to the requirement 
under subparagraph (A) for protection by hard- 
wired smoke detectors, but shall be protected by 
battery operated smoke detectors. 

(D) If funding has been programmed or des-
ignated for the demolition of housing covered by 
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this paragraph, such housing shall not be sub-
ject to the fire protection requirements of sub-
paragraph (A), but shall be protected by battery 
operated smoke detectors. 

(2)(A)(i) Housing assistance may not be used in 
connection with any newly constructed multi-
family property, unless after the new construc-
tion the multifamily property is protected by an 
automatic sprinkler system and hard-wired 
smoke detectors. 

(ii) For purposes of clause (i), the term ‘‘newly 
constructed multifamily property’’ means a 
multifamily property of 4 or more stories above 
ground level— 

(I) that is newly constructed after October 
26, 1992; and 

(II) for which (a) housing assistance is used 
for such new construction, or (b) a binding 
commitment is made, before commencement 
of such construction, to provide housing as-
sistance for the newly constructed property. 

(iii) Clause (i) shall not apply to any multi-
family property for which, before October 26, 
1992, a binding commitment is made to provide 
housing assistance for the new construction of 
the property or for the newly constructed prop-
erty. 

(B)(i) Except as provided in clause (ii), housing 
assistance may not be used in connection with 
any rebuilt multifamily property, unless after 
the rebuilding the multifamily property com-
plies with the chapter on existing apartment 
buildings of National Fire Protection Associa-
tion Standard 101 (known as the Life Safety 
Code) or any successor standard to that stand-
ard, as in effect at the earlier of (I) the time of 
any approval by the Department of Housing and 
Urban Development of the specific plan or budg-
et for rebuilding, or (II) the time that a binding 
commitment is made to provide housing assist-
ance for the rebuilt property. 

(ii) If any rebuilt multifamily property is sub-
ject to, and in compliance with, any provision of 
a State or local fire safety standard or code that 
prevents compliance with a specific provision of 
National Fire Protection Association Standard 
101 or any successor standard to that standard, 
the requirement under clause (i) shall not apply 
with respect to such specific provision. 

(iii) For purposes of this subparagraph, the 
term ‘‘rebuilt multifamily property’’ means a 
multifamily property of 4 or more stories above 
ground level— 

(I) that is rebuilt after the last day of the 
second fiscal year that ends after October 26, 
1992; and 

(II) for which (a) housing assistance is used 
for such rebuilding, or (b) a binding commit-
ment is made, before commencement of such 
rebuilding, to provide housing assistance for 
the rebuilt property. 

(C) After the expiration of the 180-day period 
beginning on October 26, 1992, housing assistance 
may not be used in connection with any other 
dwelling unit, unless the unit is protected by a 
hard-wired or battery-operated smoke detector. 
For purposes of this subparagraph, housing as-
sistance shall be considered to be used in con-
nection with a particular dwelling unit only if 
such assistance is provided (i) for the particular 

unit, in the case of assistance provided on a 
unit-by-unit basis, or (ii) for the multifamily 
property in which the unit is located, in the case 
of assistance provided on a structure-by-struc-
ture basis. 

(d) Regulations 

The Administrator of General Services, in co-
operation with the United States Fire Adminis-
tration, the National Institute of Standards and 
Technology, and the Department of Defense, 
within 2 years after October 26, 1992, shall pro-
mulgate regulations to further define the term 
‘‘equivalent level of safety’’, and shall, to the 
extent practicable, base those regulations on na-
tionally recognized codes. 

(e) State and local authority not limited 

Nothing in this section shall be construed to 
limit the power of any State or political subdivi-
sion thereof to implement or enforce any law, 
rule, regulation, or standard that establishes re-
quirements concerning fire prevention and con-
trol. Nothing in this section shall be construed 
to reduce fire resistance requirements which 
otherwise would have been required. 

(f) Prefire plan 

The head of any Federal agency that owns, 
leases, or operates a building or housing unit 
with Federal funds shall invite the local agency 
or voluntary organization having responsibility 
for fire protection in the jurisdiction where the 
building or housing unit is located to prepare, 
and biennially review, a prefire plan for the 
building or housing unit. 

(g) Reports to Congress 

(1) Within 3 years after October 26, 1992, and 
every 3 years thereafter, the Administrator of 
General Services shall transmit to Congress a 
report on the level of fire safety in Federal em-
ployee office buildings subject to fire safety re-
quirements under this section. Such report shall 
contain a description of such buildings for each 
Federal agency. 

(2) Within 10 years after October 26, 1992, each 
Federal agency providing housing to Federal 
employees or housing assistance shall submit a 
report to Congress on the progress of that agen-
cy in implementing subsection (c) of this section 
and on plans for continuing such implementa-
tion. 

(3)(A) The National Institute of Standards and 
Technology shall conduct a study and submit a 
report to Congress on the use, in combination, of 
fire detection systems, fire suppression systems, 
and compartmentation. Such study shall— 

(i) quantify performance and reliability for 
fire detection systems, fire suppression sys-
tems, and compartmentation, including a field 
assessment of performance and determination 
of conditions under which a reduction or 
elimination of 1 or more of those systems 
would result in an unacceptable risk of fire 
loss; and 

(ii) include a comparative analysis and 
compartmentation using fire resistive mate-
rials and compartmentation using noncombus-
tible materials. 

(B) The National Institute of Standards and 
Technology shall obtain funding from non-Fed-
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eral sources in an amount equal to 25 percent of 
the cost of the study required by subparagraph 
(A). Funding for the National Institute of Stand-
ards and Technology for carrying out such study 
shall be derived from amounts otherwise author-
ized to be appropriated, for the Building and 
Fire Research Center at the National Institute 
of Standards and Technology, not to exceed 
$750,000. The study shall commence until receipt 
of all matching funds from non-Federal sources. 
The scope and extent of the study shall be deter-
mined by the level of project funding. The Insti-
tute shall submit a report to Congress on the 
study within 30 months after October 26, 1992. 

(h) Relation to other requirements 

In the implementation of this section, the 
process for meeting space needs in urban areas 
shall continue to give first consideration to a 
centralized community business area and adja-
cent areas of similar character to the extent of 
any Federal requirement therefor. 

(Pub. L. 93–498, § 31, as added Pub. L. 102–522, 
title I, § 106(a), Oct. 26, 1992, 106 Stat. 3412; 
amended Pub. L. 103–254, § 6, May 19, 1994, 108 
Stat. 682; Pub. L. 104–316, title I, § 107, Oct. 19, 
1996, 110 Stat. 3832; Pub. L. 105–108, § 3(4), (5), 
Nov. 20, 1997, 111 Stat. 2264.) 

REFERENCES IN TEXT 

The National Housing Act, referred to in subsec. 

(a)(5)(B), is act June 27, 1934, ch. 847, 48 Stat. 1246, as 

amended, which is classified principally to chapter 13 

(§ 1701 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see Ref-

erences in Text note set out under section 1701 of Title 

12 and Tables. 

AMENDMENTS 

1997—Subsec. (c)(2)(B)(i). Pub. L. 105–108, § 3(4), in-

serted ‘‘or any successor standard to that standard’’ 

after ‘‘(known as the Life Safety Code)’’. 

Subsec. (c)(2)(B)(ii). Pub. L. 105–108, § 3(5), inserted ‘‘or 

any successor standard to that standard’’ after ‘‘Asso-

ciation Standard 101’’. 

1996—Subsec. (b)(1)(B)(iii). Pub. L. 104–316 struck out 

cl. (iii) which read as follows: ‘‘Within 3 years after Oc-

tober 26, 1992, and periodically thereafter, the Comp-

troller General shall audit a selection of certifications 

made under clause (ii) and report to Congress on the re-

sults of such audit.’’ 

1994—Subsec. (c)(1)(A). Pub. L. 103–254, § 6(1), sub-

stituted ‘‘Except as otherwise provided in this para-

graph, no Federal’’ for ‘‘No Federal’’. 

Subsec. (c)(1)(C), (D). Pub. L. 103–254, § 6(2), added sub-

pars. (C) and (D). 

EFFECTIVE DATE 

Section 106(b) of Pub. L. 102–522 provided that: ‘‘Sub-

section (b) of section 31 of the Federal Fire Prevention 

and Control Act of 1974 [15 U.S.C. 2227], as added by sub-

section (a) of this section, shall take effect 2 years after 

the date of enactment of this Act [Oct. 26, 1992].’’ 

§ 2228. CPR training 

No funds shall be made available to a State or 
local government under section 2221 of this title 
unless such government has a policy to actively 
promote the training of its firefighters in 
cardiopulmonary resuscitation. 

(Pub. L. 93–498, § 32, as added Pub. L. 103–254, § 5, 
May 19, 1994, 108 Stat. 682.) 

§ 2229. Firefighter assistance 

(a) Definition of firefighting personnel 

In this section, the term ‘‘firefighting person-
nel’’ means individuals, including volunteers, 
who are firefighters, officers of fire departments, 
or emergency medical service personnel of fire 
departments. 

(b) Assistance program 

(1) Authority 

In accordance with this section, the Director 
may— 

(A) make grants on a competitive basis di-
rectly to fire departments of a State, in con-
sultation with the chief executive of the 
State, for the purpose of protecting the 
health and safety of the public and firefight-
ing personnel against fire and fire-related 
hazards; and 

(B) provide assistance for fire prevention 
programs in accordance with paragraph (4). 

(2) Office for administration of assistance 

(A) Establishment 

Before providing assistance under para-
graph (1), the Director shall establish an of-
fice in the Federal Emergency Management 
Agency to administer the assistance under 
this section. 

(B) Included duties 

The duties of the office shall include the 
following: 

(i) Recipient selection criteria 

To establish specific criteria for the se-
lection of recipients of the assistance 
under this section. 

(ii) Grant-writing assistance 

To provide grant-writing assistance to 
applicants. 

(3) Use of fire department grant funds 

The Director may make a grant under para-
graph (1)(A) only if the applicant for the grant 
agrees to use the grant funds for one or more 
of the following purposes: 

(A) To hire additional firefighting person-
nel. 

(B) To train firefighting personnel in fire-
fighting, emergency response (including re-
sponse to a terrorism incident or use of a 
weapon of mass destruction), arson preven-
tion and detection, or the handling of haz-
ardous materials, or to train firefighting 
personnel to provide any of the training de-
scribed in this subparagraph. 

(C) To fund the creation of rapid interven-
tion teams to protect firefighting personnel 
at the scenes of fires and other emergencies. 

(D) To certify fire inspectors. 
(E) To establish wellness and fitness pro-

grams for firefighting personnel to ensure 
that the firefighting personnel can carry out 
their duties. 

(F) To fund emergency medical services 
provided by fire departments. 

(G) To acquire additional firefighting vehi-
cles, including fire trucks. 

(H) To acquire additional firefighting 
equipment, including equipment for commu-
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nications, monitoring, and response to a ter-
rorism incident or use of a weapon of mass 
destruction. 

(I) To acquire personal protective equip-
ment required for firefighting personnel by 
the Occupational Safety and Health Admin-
istration, and other personal protective 
equipment for firefighting personnel, includ-
ing protective equipment to respond to a 
terrorism incident or the use of a weapon of 
mass destruction. 

(J) To modify fire stations, fire training 
facilities, and other facilities to protect the 
health and safety of firefighting personnel. 

(K) To enforce fire codes. 
(L) To fund fire prevention programs. 
(M) To educate the public about arson pre-

vention and detection. 
(N) To provide incentives for the recruit-

ment and retention of volunteer firefighting 
personnel for volunteer firefighting depart-
ments and other firefighting departments 
that utilize volunteers. 

(4) Fire prevention programs 

(A) In general 

For each fiscal year, the Director shall use 
not less than 5 percent of the funds made 
available under subsection (e) of this sec-
tion— 

(i) to make grants to fire departments 
for the purpose described in paragraph 
(3)(L); and 

(ii) to make grants to, or enter into con-
tracts or cooperative agreements with, na-
tional, State, local, or community organi-
zations that are recognized for their expe-
rience and expertise with respect to fire 
prevention or fire safety programs and ac-
tivities, for the purpose of carrying out 
fire prevention programs. 

(B) Priority 

In selecting organizations described in 
subparagraph (A)(ii) to receive assistance 
under this paragraph, the Director shall give 
priority to organizations that focus on pre-
vention of injuries to children from fire. 

(5) Application 

The Director may provide assistance to a 
fire department or organization under this 
subsection only if the fire department or orga-
nization seeking the assistance submits to the 
Director an application that meets the follow-
ing requirements: 

(A) Form 

The application shall be in such form as 
the Director may require. 

(B) Information 

The application shall include the following 
information: 

(i) Financial need 

Information that demonstrates the fi-
nancial need of the applicant for the as-
sistance for which applied. 

(ii) Cost-benefit analysis 

An analysis of the costs and benefits, 
with respect to public safety, of the use of 
the assistance. 

(iii) Reporting systems data 

An agreement to provide information to 
the national fire incident reporting system 
for the period covered by the assistance. 

(iv) Other information 

Any other information that the Director 
may require. 

(6) Matching requirement 

(A) In general 

Subject to subparagraph (B), the Director 
may provide assistance under this sub-
section only if the applicant for the assist-
ance agrees to match with an equal amount 
of non-Federal funds 30 percent of the assist-
ance received under this subsection for any 
fiscal year. 

(B) Requirement for small community orga-
nizations 

In the case of an applicant whose person-
nel serve jurisdictions of 50,000 or fewer resi-
dents, the percent applied under the match-
ing requirement of subparagraph (A) shall be 
10 percent. 

(7) Maintenance of expenditures 

The Director may provide assistance under 
this subsection only if the applicant for the 
assistance agrees to maintain in the fiscal 
year for which the assistance will be received 
the applicant’s aggregate expenditures for the 
uses described in paragraph (3) or (4) at or 
above the average level of such expenditures 
in the two fiscal years preceding the fiscal 
year for which the assistance will be received. 

(8) Report to the Director 

The Director may provide assistance under 
this subsection only if the applicant for the 
assistance agrees to submit to the Director a 
report, including a description of how the as-
sistance was used, with respect to each fiscal 
year for which the assistance was received. 

(9) Variety of fire department grant recipients 

The Director shall ensure that grants under 
paragraph (1)(A) for a fiscal year are made to 
a variety of fire departments, including, to the 
extent that there are eligible applicants— 

(A) paid, volunteer, and combination fire 
departments; 

(B) fire departments located in commu-
nities of varying sizes; and 

(C) fire departments located in urban, sub-
urban, and rural communities. 

(10) Grant limitations 

(A) Recipient limitation 

A grant recipient under this section may 
not receive more than $750,000 under this 
section for any fiscal year. 

(B) Limitation on expenditures for firefight-
ing vehicles 

Not more than 25 percent of the funds ap-
propriated to provide grants under this sec-
tion for a fiscal year may be used to assist 
grant recipients to purchase vehicles, as au-
thorized by paragraph (3)(G). 

(11) Reservation of grant funds for volunteer 
departments 

In making grants to firefighting depart-
ments, the Director shall ensure that those 
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firefighting departments that have either all- 
volunteer forces of firefighting personnel or 
combined forces of volunteer and professional 
firefighting personnel receive a proportion of 
the total grant funding that is not less than 
the proportion of the United States population 
that those firefighting departments protect. 

(c) Audits 

A recipient of a grant under this section shall 
be subject to audits to ensure that the grant 
proceeds are expended for the intended purposes 
and that the grant recipient complies with the 
requirements of paragraphs (6) and (7) of sub-
section (b) of this section. 

(d) State defined 

In this section, the term ‘‘State’’ includes the 
District of Columbia and the Commonwealth of 
Puerto Rico. 

(e) Authorization of appropriations 

(1) In general 

There are authorized to be appropriated 
$900,000,000 for each of the fiscal years 2002 
through 2004 for the purposes of this section. 

(2) Administrative expenses 

Of the funds appropriated pursuant to para-
graph (1) for a fiscal year, the Director may 
use not more than three percent of the funds 
to cover salaries and expenses and other ad-
ministrative costs incurred by the Director to 
operate the office established under subsection 
(b)(2) of this section and make grants and pro-
vide assistance under this section. 

(Pub. L. 93–498, § 33, as added Pub. L. 106–398, § 1 
[[div. A], title XVII, § 1701(a)], Oct. 30, 2000, 114 
Stat. 1654, 1654A–360; amended Pub. L. 107–107, 
div. A, title X, § 1061, Dec. 28, 2001, 115 Stat. 1231.) 

CODIFICATION 

Another section 33 of Pub. L. 93–498 is classified to 

section 2230 of this title. 

AMENDMENTS 

2001—Subsec. (b)(3). Pub. L. 107–107, § 1061(b), (c), sub-

stituted ‘‘the grant funds for one or more of the follow-

ing purposes:’’ for ‘‘the grant funds—’’ in introductory 

provisions, capitalized the initial letter of the first 

word of each of subpars. (A) to (N), substituted a period 

for the semicolon at end of each of subpars. (A) to (L) 

and a period for ‘‘; or’’ at end of subpar. (M), inserted 

‘‘(including response to a terrorism incident or use of a 

weapon of mass destruction)’’ after ‘‘emergency re-

sponse’’ in subpar. (B), substituted ‘‘, monitoring, and 

response to a terrorism incident or use of a weapon of 

mass destruction’’ for ‘‘and monitoring’’ in subpar. (H), 

and inserted ‘‘, including protective equipment to re-

spond to a terrorism incident or the use of a weapon of 

mass destruction’’ after ‘‘equipment for firefighting 

personnel’’ in subpar. (I). 

Subsec. (e). Pub. L. 107–107, § 1061(a), reenacted head-

ing without change and amended text generally. Prior 

to amendment, text read as follows: ‘‘There are author-

ized to be appropriated for the purposes of this section 

amounts as follows: 

‘‘(1) $100,000,000 for fiscal year 2001. 

‘‘(2) $300,000,000 for fiscal year 2002.’’ 

§ 2230. Surplus and excess Federal equipment 

The Administrator shall make publicly avail-
able, including through the Internet, informa-
tion on procedures for acquiring surplus and ex-

cess equipment or property that may be useful 
to State and local fire, emergency, and hazard-
ous material handling service providers. 

(Pub. L. 93–498, § 33, as added Pub. L. 106–503, 
title I, § 105, Nov. 13, 2000, 114 Stat. 2301.) 

CODIFICATION 

Another section 33 of Pub. L. 93–498 is classified to 

section 2229 of this title. 

§ 2231. Cooperative agreements with Federal fa-
cilities 

The Administrator shall make publicly avail-
able, including through the Internet, informa-
tion on procedures for establishing cooperative 
agreements between State and local fire and 
emergency services and Federal facilities in 
their region relating to the provision of fire and 
emergency services. 

(Pub. L. 93–498, § 34, as added Pub. L. 106–503, 
title I, § 106, Nov. 13, 2000, 114 Stat. 2301.) 

§ 2232. Burn research 

(a) Office 

The Director of the Federal Emergency Man-
agement Agency shall establish an office in the 
Agency to establish specific criteria of grant re-
cipients and to administer grants under this sec-
tion. 

(b) Safety organization grants 

The Director may make grants, on a competi-
tive basis, to safety organizations that have ex-
perience in conducting burn safety programs for 
the purpose of assisting those organizations in 
conducting burn prevention programs or aug-
menting existing burn prevention programs. 

(c) Hospital grants 

The Director may make grants, on a competi-
tive basis, to hospitals that serve as regional 
burn centers to conduct acute burn care re-
search. 

(d) Other grants 

The Director may make grants, on a competi-
tive basis, to governmental and nongovern-
mental entities to provide after-burn treatment 
and counseling to individuals that are burn vic-
tims. 

(e) Report 

(1) In general 

The Director of the Federal Emergency Man-
agement Agency shall submit a report to the 
Committee on Commerce, Science, and Trans-
portation of the Senate and the Committee on 
Transportation and Infrastructure of the 
House of Representatives on the results of the 
grants provided under this section. 

(2) Content 

The report shall contain the following: 
(A) A list of the organizations, hospitals, 

or other entities to which the grants were 
provided and the purpose for which those en-
tities were provided grants. 

(B) Efforts taken to ensure that potential 
grant applicants are provided with informa-
tion necessary to develop an effective appli-
cation. 
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(C) The Director’s assessment regarding 
the appropriate level of funding that should 
be provided annually through the grant pro-
gram. 

(D) The Director’s assessment regarding 
the appropriate purposes for such grants. 

(E) Any other information the Director de-
termines necessary. 

(3) Submission date 

The report shall be submitted not later than 
February 1, 2002. 

(f) Authorization of appropriations 

There are authorized to be appropriated for 
the purposes of this section amounts as follows: 

(1) $10,000,000 for fiscal year 2001. 
(2) $20,000,000 for fiscal year 2002. 

(Pub. L. 106–398, § 1 [[div. A], title XVII, § 1703], 
Oct. 30, 2000, 114 Stat. 1654, 1654A–364.) 

CODIFICATION 

Section was enacted as part of the Floyd D. Spence 

National Defense Authorization Act for Fiscal Year 

2001, and not as part of the Federal Fire Prevention and 

Control Act of 1974 which comprises this chapter. 

CHAPTER 50—CONSUMER PRODUCT 
WARRANTIES 

Sec. 

2301. Definitions. 
2302. Rules governing contents of warranties. 

(a) Full and conspicuous disclosure of 

terms and conditions; additional re-

quirements for contents. 
(b) Availability of terms to consumer; 

manner and form for presentation 

and display of information; dura-

tion; extension of period for written 

warranty or service contract. 
(c) Prohibition on conditions for written 

or implied warranty; waiver by 

Commission. 
(d) Incorporation by reference of detailed 

substantive warranty provisions. 
(e) Applicability to consumer products 

costing more than $5. 
2303. Designation of written warranties. 

(a) Full (statement of duration) or lim-

ited warranty. 
(b) Applicability of requirements, stand-

ards, etc., to representations or 

statements of customer satisfac-

tion. 
(c) Exemptions by Commission. 
(d) Applicability to consumer products 

costing more than $10 and not des-

ignated as full warranties. 
2304. Federal minimum standards for warranties. 

(a) Remedies under written warranty; du-

ration of implied warranty; exclu-

sion or limitation on consequential 

damages for breach of written or 

implied warranty; election of refund 

or replacement. 
(b) Duties and conditions imposed on 

consumer by warrantor. 
(c) Waiver of standards. 
(d) Remedy without charge. 
(e) Incorporation of standards to prod-

ucts designated with full warranty 

for purposes of judicial actions. 
2305. Full and limited warranting of a consumer 

product. 
2306. Service contracts; rules for full, clear and 

conspicuous disclosure of terms and condi-

tions; addition to or in lieu of written war-

ranty. 

Sec. 

2307. Designation of representatives by warrantor 

to perform duties under written or implied 

warranty. 

2308. Implied warranties. 

(a) Restrictions on disclaimers or modi-

fications. 

(b) Limitation on duration. 

(c) Effectiveness of disclaimers, modi-

fications, or limitations. 

2309. Procedures applicable to promulgation of 

rules by Commission. 

(a) Oral presentation. 

(b) Warranties and warranty practices in-

volved in sale of used motor vehi-

cles. 

2310. Remedies in consumer disputes. 

(a) Informal dispute settlement proce-

dures; establishment; rules setting 

forth minimum requirements; effect 

of compliance by warrantor; review 

of informal procedures or imple-

mentation by Commission; applica-

tion to existing informal proce-

dures. 

(b) Prohibited acts. 

(c) Injunction proceedings by Attorney 

General or Commission for decep-

tive warranty, noncompliance with 

requirements, or violating prohibi-

tions; procedures; definitions. 

(d) Civil action by consumer for damages, 

etc.; jurisdiction; recovery of costs 

and expenses; cognizable claims. 

(e) Class actions; conditions; procedures 

applicable. 

(f) Warrantors subject to enforcement of 

remedies. 

2311. Applicability to other laws. 

(a) Federal Trade Commission Act and 

Federal Seed Act. 

(b) Rights, remedies, and liabilities. 

(c) State warranty laws. 

(d) Other Federal warranty laws. 

2312. Effective dates. 

(a) Effective date of chapter. 

(b) Effective date of section 2302(a). 

(c) Promulgation of rules. 

§ 2301. Definitions 

For the purposes of this chapter: 
(1) The term ‘‘consumer product’’ means any 

tangible personal property which is distrib-
uted in commerce and which is normally used 
for personal, family, or household purposes 
(including any such property intended to be 
attached to or installed in any real property 
without regard to whether it is so attached or 
installed). 

(2) The term ‘‘Commission’’ means the Fed-
eral Trade Commission. 

(3) The term ‘‘consumer’’ means a buyer 
(other than for purposes of resale) of any con-
sumer product, any person to whom such prod-
uct is transferred during the duration of an 
implied or written warranty (or service con-
tract) applicable to the product, and any other 
person who is entitled by the terms of such 
warranty (or service contract) or under appli-
cable State law to enforce against the warran-
tor (or service contractor) the obligations of 
the warranty (or service contract). 

(4) The term ‘‘supplier’’ means any person 
engaged in the business of making a consumer 
product directly or indirectly available to con-
sumers. 
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(5) The term ‘‘warrantor’’ means any sup-
plier or other person who gives or offers to 
give a written warranty or who is or may be 
obligated under an implied warranty. 

(6) The term ‘‘written warranty’’ means— 
(A) any written affirmation of fact or writ-

ten promise made in connection with the 
sale of a consumer product by a supplier to 
a buyer which relates to the nature of the 
material or workmanship and affirms or 
promises that such material or workman-
ship is defect free or will meet a specified 
level of performance over a specified period 
of time, or 

(B) any undertaking in writing in connec-
tion with the sale by a supplier of a con-
sumer product to refund, repair, replace, or 
take other remedial action with respect to 
such product in the event that such product 
fails to meet the specifications set forth in 
the undertaking, 

which written affirmation, promise, or under-
taking becomes part of the basis of the bar-
gain between a supplier and a buyer for pur-
poses other than resale of such product. 

(7) The term ‘‘implied warranty’’ means an 
implied warranty arising under State law (as 
modified by sections 2308 and 2304(a) of this 
title) in connection with the sale by a supplier 
of a consumer product. 

(8) The term ‘‘service contract’’ means a 
contract in writing to perform, over a fixed pe-
riod of time or for a specified duration, serv-
ices relating to the maintenance or repair (or 
both) of a consumer product. 

(9) The term ‘‘reasonable and necessary 
maintenance’’ consists of those operations (A) 
which the consumer reasonably can be ex-
pected to perform or have performed and (B) 
which are necessary to keep any consumer 
product performing its intended function and 
operating at a reasonable level of perform-
ance. 

(10) The term ‘‘remedy’’ means whichever of 
the following actions the warrantor elects: 

(A) repair, 
(B) replacement, or 
(C) refund; 

except that the warrantor may not elect re-
fund unless (i) the warrantor is unable to pro-
vide replacement and repair is not commer-
cially practicable or cannot be timely made, 
or (ii) the consumer is willing to accept such 
refund. 

(11) The term ‘‘replacement’’ means furnish-
ing a new consumer product which is identical 
or reasonably equivalent to the warranted 
consumer product. 

(12) The term ‘‘refund’’ means refunding the 
actual purchase price (less reasonable depre-
ciation based on actual use where permitted 
by rules of the Commission). 

(13) The term ‘‘distributed in commerce’’ 
means sold in commerce, introduced or deliv-
ered for introduction into commerce, or held 
for sale or distribution after introduction into 
commerce. 

(14) The term ‘‘commerce’’ means trade, 
traffic, commerce, or transportation— 

(A) between a place in a State and any 
place outside thereof, or 

(B) which affects trade, traffic, commerce, 
or transportation described in subparagraph 
(A). 

(15) The term ‘‘State’’ means a State, the 
District of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, the 
Canal Zone, or American Samoa. The term 
‘‘State law’’ includes a law of the United 
States applicable only to the District of Co-
lumbia or only to a territory or possession of 
the United States; and the term ‘‘Federal law’’ 
excludes any State law. 

(Pub. L. 93–637, title I, § 101, Jan. 4, 1975, 88 Stat. 
2183.) 

REFERENCES IN TEXT 

For definition of Canal Zone, referred to in par. (15), 

see section 3602(b) of Title 22, Foreign Relations and 

Intercourse. 

SHORT TITLE 

Section 1 of Pub. L. 93–637 provided: ‘‘That this act 

[enacting this chapter and sections 57a to 57c of this 

title, amending sections 45, 46, 49, 50, 52, 56, and 58 of 

this title, and enacting provisions set out as notes 

under sections 45, 56, 57a, and 57b of this title] may be 

cited as the ‘Magnuson-Moss Warranty—Federal Trade 

Commission Improvement Act’.’’ 

§ 2302. Rules governing contents of warranties 

(a) Full and conspicuous disclosure of terms and 
conditions; additional requirements for con-
tents 

In order to improve the adequacy of informa-
tion available to consumers, prevent deception, 
and improve competition in the marketing of 
consumer products, any warrantor warranting a 
consumer product to a consumer by means of a 
written warranty shall, to the extent required 
by rules of the Commission, fully and conspicu-
ously disclose in simple and readily understood 
language the terms and conditions of such war-
ranty. Such rules may require inclusion in the 
written warranty of any of the following items 
among others: 

(1) The clear identification of the names and 
addresses of the warrantors. 

(2) The identity of the party or parties to 
whom the warranty is extended. 

(3) The products or parts covered. 
(4) A statement of what the warrantor will 

do in the event of a defect, malfunction, or 
failure to conform with such written war-
ranty—at whose expense—and for what period 
of time. 

(5) A statement of what the consumer must 
do and expenses he must bear. 

(6) Exceptions and exclusions from the terms 
of the warranty. 

(7) The step-by-step procedure which the 
consumer should take in order to obtain per-
formance of any obligation under the war-
ranty, including the identification of any per-
son or class of persons authorized to perform 
the obligations set forth in the warranty. 

(8) Information respecting the availability of 
any informal dispute settlement procedure of-
fered by the warrantor and a recital, where the 
warranty so provides, that the purchaser may 
be required to resort to such procedure before 
pursuing any legal remedies in the courts. 
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(9) A brief, general description of the legal 
remedies available to the consumer. 

(10) The time at which the warrantor will 
perform any obligations under the warranty. 

(11) The period of time within which, after 
notice of a defect, malfunction, or failure to 
conform with the warranty, the warrantor will 
perform any obligations under the warranty. 

(12) The characteristics or properties of the 
products, or parts thereof, that are not cov-
ered by the warranty. 

(13) The elements of the warranty in words 
or phrases which would not mislead a reason-
able, average consumer as to the nature or 
scope of the warranty. 

(b) Availability of terms to consumer; manner 
and form for presentation and display of in-
formation; duration; extension of period for 
written warranty or service contract 

(1)(A) The Commission shall prescribe rules re-
quiring that the terms of any written warranty 
on a consumer product be made available to the 
consumer (or prospective consumer) prior to the 
sale of the product to him. 

(B) The Commission may prescribe rules for 
determining the manner and form in which in-
formation with respect to any written warranty 
of a consumer product shall be clearly and con-
spicuously presented or displayed so as not to 
mislead the reasonable, average consumer, when 
such information is contained in advertising, la-
beling, point-of-sale material, or other represen-
tations in writing. 

(2) Nothing in this chapter (other than para-
graph (3) of this subsection) shall be deemed to 
authorize the Commission to prescribe the dura-
tion of written warranties given or to require 
that a consumer product or any of its compo-
nents be warranted. 

(3) The Commission may prescribe rules for ex-
tending the period of time a written warranty or 
service contract is in effect to correspond with 
any period of time in excess of a reasonable pe-
riod (not less than 10 days) during which the 
consumer is deprived of the use of such con-
sumer product by reason of failure of the prod-
uct to conform with the written warranty or by 
reason of the failure of the warrantor (or service 
contractor) to carry out such warranty (or serv-
ice contract) within the period specified in the 
warranty (or service contract). 

(c) Prohibition on conditions for written or im-
plied warranty; waiver by Commission 

No warrantor of a consumer product may con-
dition his written or implied warranty of such 
product on the consumer’s using, in connection 
with such product, any article or service (other 
than article or service provided without charge 
under the terms of the warranty) which is iden-
tified by brand, trade, or corporate name; except 
that the prohibition of this subsection may be 
waived by the Commission if— 

(1) the warrantor satisfies the Commission 
that the warranted product will function prop-
erly only if the article or service so identified 
is used in connection with the warranted prod-
uct, and 

(2) the Commission finds that such a waiver 
is in the public interest. 

The Commission shall identify in the Federal 
Register, and permit public comment on, all ap-

plications for waiver of the prohibition of this 
subsection, and shall publish in the Federal Reg-
ister its disposition of any such application, in-
cluding the reasons therefor. 

(d) Incorporation by reference of detailed sub-
stantive warranty provisions 

The Commission may by rule devise detailed 
substantive warranty provisions which warran-
tors may incorporate by reference in their war-
ranties. 

(e) Applicability to consumer products costing 
more than $5 

The provisions of this section apply only to 
warranties which pertain to consumer products 
actually costing the consumer more than $5. 

(Pub. L. 93–637, title I, § 102, Jan. 4, 1975, 88 Stat. 
2185.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2303, 2304, 2311, 

2312 of this title. 

§ 2303. Designation of written warranties 

(a) Full (statement of duration) or limited war-
ranty 

Any warrantor warranting a consumer product 
by means of a written warranty shall clearly 
and conspicuously designate such warranty in 
the following manner, unless exempted from 
doing so by the Commission pursuant to sub-
section (c) of this section: 

(1) If the written warranty meets the Fed-
eral minimum standards for warranty set 
forth in section 2304 of this title, then it shall 
be conspicuously designated a ‘‘full (statement 
of duration) warranty’’. 

(2) If the written warranty does not meet the 
Federal minimum standards for warranty set 
forth in section 2304 of this title, then it shall 
be conspicuously designated a ‘‘limited war-
ranty’’. 

(b) Applicability of requirements, standards, etc., 
to representations or statements of customer 
satisfaction 

This section and sections 2302 and 2304 of this 
title shall not apply to statements or represen-
tations which are similar to expressions of gen-
eral policy concerning customer satisfaction and 
which are not subject to any specific limita-
tions. 

(c) Exemptions by Commission 

In addition to exercising the authority per-
taining to disclosure granted in section 2302 of 
this title, the Commission may by rule deter-
mine when a written warranty does not have to 
be designated either ‘‘full (statement of dura-
tion)’’ or ‘‘limited’’ in accordance with this sec-
tion. 

(d) Applicability to consumer products costing 
more than $10 and not designated as full 
warranties 

The provisions of subsections (a) and (c) of 
this section apply only to warranties which per-
tain to consumer products actually costing the 
consumer more than $10 and which are not des-
ignated ‘‘full (statement of duration) warran-
ties’’. 
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(Pub. L. 93–637, title I, § 103, Jan. 4, 1975, 88 Stat. 
2187.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2311 of this title. 

§ 2304. Federal minimum standards for warran-
ties 

(a) Remedies under written warranty; duration 
of implied warranty; exclusion or limitation 
on consequential damages for breach of writ-
ten or implied warranty; election of refund 
or replacement 

In order for a warrantor warranting a con-
sumer product by means of a written warranty 
to meet the Federal minimum standards for 
warranty— 

(1) such warrantor must as a minimum rem-
edy such consumer product within a reason-
able time and without charge, in the case of a 
defect, malfunction, or failure to conform with 
such written warranty; 

(2) notwithstanding section 2308(b) of this 
title, such warrantor may not impose any lim-
itation on the duration of any implied war-
ranty on the product; 

(3) such warrantor may not exclude or limit 
consequential damages for breach of any writ-
ten or implied warranty on such product, un-
less such exclusion or limitation conspicu-
ously appears on the face of the warranty; and 

(4) if the product (or a component part 
thereof) contains a defect or malfunction after 
a reasonable number of attempts by the war-
rantor to remedy defects or malfunctions in 
such product, such warrantor must permit the 
consumer to elect either a refund for, or re-
placement without charge of, such product or 
part (as the case may be). The Commission 
may by rule specify for purposes of this para-
graph, what constitutes a reasonable number 
of attempts to remedy particular kinds of de-
fects or malfunctions under different circum-
stances. If the warrantor replaces a compo-
nent part of a consumer product, such replace-
ment shall include installing the part in the 
product without charge. 

(b) Duties and conditions imposed on consumer 
by warrantor 

(1) In fulfilling the duties under subsection (a) 
of this section respecting a written warranty, 
the warrantor shall not impose any duty other 
than notification upon any consumer as a condi-
tion of securing remedy of any consumer prod-
uct which malfunctions, is defective, or does not 
conform to the written warranty, unless the 
warrantor has demonstrated in a rulemaking 
proceeding, or can demonstrate in an adminis-
trative or judicial enforcement proceeding (in-
cluding private enforcement), or in an informal 
dispute settlement proceeding, that such a duty 
is reasonable. 

(2) Notwithstanding paragraph (1), a warrantor 
may require, as a condition to replacement of, 
or refund for, any consumer product under sub-
section (a) of this section, that such consumer 
product shall be made available to the warran-
tor free and clear of liens and other encum-
brances, except as otherwise provided by rule or 
order of the Commission in cases in which such 
a requirement would not be practicable. 

(3) The Commission may, by rule define in de-
tail the duties set forth in subsection (a) of this 
section and the applicability of such duties to 
warrantors of different categories of consumer 
products with ‘‘full (statement of duration)’’ 
warranties. 

(4) The duties under subsection (a) of this sec-
tion extend from the warrantor to each person 
who is a consumer with respect to the consumer 
product. 

(c) Waiver of standards 

The performance of the duties under sub-
section (a) of this section shall not be required 
of the warrantor if he can show that the defect, 
malfunction, or failure of any warranted con-
sumer product to conform with a written war-
ranty, was caused by damage (not resulting from 
defect or malfunction) while in the possession of 
the consumer, or unreasonable use (including 
failure to provide reasonable and necessary 
maintenance). 

(d) Remedy without charge 

For purposes of this section and of section 
2302(c) of this title, the term ‘‘without charge’’ 
means that the warrantor may not assess the 
consumer for any costs the warrantor or his rep-
resentatives incur in connection with the re-
quired remedy of a warranted consumer product. 
An obligation under subsection (a)(1)(A) of this 
section to remedy without charge does not nec-
essarily require the warrantor to compensate 
the consumer for incidental expenses; however, 
if any incidental expenses are incurred because 
the remedy is not made within a reasonable 
time or because the warrantor imposed an un-
reasonable duty upon the consumer as a condi-
tion of securing remedy, then the consumer 
shall be entitled to recover reasonable inciden-
tal expenses which are so incurred in any action 
against the warrantor. 

(e) Incorporation of standards to products des-
ignated with full warranty for purposes of 
judicial actions 

If a supplier designates a warranty applicable 
to a consumer product as a ‘‘full (statement of 
duration)’’ warranty, then the warranty on such 
product shall, for purposes of any action under 
section 2310(d) of this title or under any State 
law, be deemed to incorporate at least the mini-
mum requirements of this section and rules pre-
scribed under this section. 

(Pub. L. 93–637, title I, § 104, Jan. 4, 1975, 88 Stat. 
2187.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2301, 2303, 2308, 

2311 of this title. 

§ 2305. Full and limited warranting of a con-
sumer product 

Nothing in this chapter shall prohibit the sell-
ing of a consumer product which has both full 
and limited warranties if such warranties are 
clearly and conspicuously differentiated. 

(Pub. L. 93–637, title I, § 105, Jan. 4, 1975, 88 Stat. 
2188.) 
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§ 2306. Service contracts; rules for full, clear and 
conspicuous disclosure of terms and condi-
tions; addition to or in lieu of written war-
ranty 

(a) The Commission may prescribe by rule the 
manner and form in which the terms and condi-
tions of service contracts shall be fully, clearly, 
and conspicuously disclosed. 

(b) Nothing in this chapter shall be construed 
to prevent a supplier or warrantor from entering 
into a service contract with the consumer in ad-
dition to or in lieu of a written warranty if such 
contract fully, clearly, and conspicuously dis-
closes its terms and conditions in simple and 
readily understood language. 

(Pub. L. 93–637, title I, § 106, Jan. 4, 1975, 88 Stat. 
2188.) 

§ 2307. Designation of representatives by warran-
tor to perform duties under written or im-
plied warranty 

Nothing in this chapter shall be construed to 
prevent any warrantor from designating rep-
resentatives to perform duties under the written 
or implied warranty: Provided, That such war-
rantor shall make reasonable arrangements for 
compensation of such designated representa-
tives, but no such designation shall relieve the 
warrantor of his direct responsibilities to the 
consumer or make the representative a co-
warrantor. 

(Pub. L. 93–637, title I, § 107, Jan. 4, 1975, 88 Stat. 
2189.) 

§ 2308. Implied warranties 

(a) Restrictions on disclaimers or modifications 

No supplier may disclaim or modify (except as 
provided in subsection (b) of this section) any 
implied warranty to a consumer with respect to 
such consumer product if (1) such supplier 
makes any written warranty to the consumer 
with respect to such consumer Product, or (2) at 
the time of sale, or within 90 days thereafter, 
such supplier enters into a service contract with 
the consumer which applies to such consumer 
product. 

(b) Limitation on duration 

For purposes of this chapter (other than sec-
tion 2304(a)(2) of this title), implied warranties 
may be limited in duration to the duration of a 
written warranty of reasonable duration, if such 
limitation is conscionable and is set forth in 
clear and unmistakable language and promi-
nently displayed on the face of the warranty. 

(c) Effectiveness of disclaimers, modifications, or 
limitations 

A disclaimer, modification, or limitation 
made in violation of this section shall be inef-
fective for purposes of this chapter and State 
law. 

(Pub. L. 93–637, title I, § 108, Jan. 4, 1975, 88 Stat. 
2189.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2301, 2304, 2311 

of this title. 

§ 2309. Procedures applicable to promulgation of 
rules by Commission 

(a) Oral presentation 

Any rule prescribed under this chapter shall be 
prescribed in accordance with section 553 of title 
5; except that the Commission shall give inter-
ested persons an opportunity for oral presen-
tations of data, views, and arguments, in addi-
tion to written submissions. A transcript shall 
be kept of any oral presentation. Any such rule 
shall be subject to judicial review under section 
57a(e) of this title in the same manner as rules 
prescribed under section 57a(a)(1)(B) of this title, 
except that section 57a(e)(3)(B) of this title shall 
not apply. 

(b) Warranties and warranty practices involved 
in sale of used motor vehicles 

The Commission shall initiate within one year 
after January 4, 1975, a rulemaking proceeding 
dealing with warranties and warranty practices 
in connection with the sale of used motor vehi-
cles; and, to the extent necessary to supplement 
the protections offered the consumer by this 
chapter, shall prescribe rules dealing with such 
warranties and practices. In prescribing rules 
under this subsection, the Commission may ex-
ercise any authority it may have under this 
chapter, or other law, and in addition it may re-
quire disclosure that a used motor vehicle is 
sold without any warranty and specify the form 
and content of such disclosure. 

(Pub. L. 93–637, title I, § 109, Jan. 4, 1975, 88 Stat. 
2189.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2311 of this title. 

§ 2310. Remedies in consumer disputes 

(a) Informal dispute settlement procedures; es-
tablishment; rules setting forth minimum re-
quirements; effect of compliance by warran-
tor; review of informal procedures or imple-
mentation by Commission; application to ex-
isting informal procedures 

(1) Congress hereby declares it to be its policy 
to encourage warrantors to establish procedures 
whereby consumer disputes are fairly and expe-
ditiously settled through informal dispute set-
tlement mechanisms. 

(2) The Commission shall prescribe rules set-
ting forth minimum requirements for any infor-
mal dispute settlement procedure which is in-
corporated into the terms of a written warranty 
to which any provision of this chapter applies. 
Such rules shall provide for participation in 
such procedure by independent or governmental 
entities. 

(3) One or more warrantors may establish an 
informal dispute settlement procedure which 
meets the requirements of the Commission’s 
rules under paragraph (2). If— 

(A) a warrantor establishes such a proce-
dure, 

(B) such procedure, and its implementation, 
meets the requirements of such rules, and 

(C) he incorporates in a written warranty a 
requirement that the consumer resort to such 
procedure before pursuing any legal remedy 
under this section respecting such warranty, 



Page 1306 TITLE 15—COMMERCE AND TRADE § 2310 

then (i) the consumer may not commence a civil 
action (other than a class action) under sub-
section (d) of this section unless he initially re-
sorts to such procedure; and (ii) a class of con-
sumers may not proceed in a class action under 
subsection (d) of this section except to the ex-
tent the court determines necessary to establish 
the representative capacity of the named plain-
tiffs, unless the named plaintiffs (upon notifying 
the defendant that they are named plaintiffs in 
a class action with respect to a warranty obliga-
tion) initially resort to such procedure. In the 
case of such a class action which is brought in 
a district court of the United States, the rep-
resentative capacity of the named plaintiffs 
shall be established in the application of rule 23 
of the Federal Rules of Civil Procedure. In any 
civil action arising out of a warranty obligation 
and relating to a matter considered in such a 
procedure, any decision in such procedure shall 
be admissible in evidence. 

(4) The Commission on its own initiative may, 
or upon written complaint filed by any inter-
ested person shall, review the bona fide oper-
ation of any dispute settlement procedure resort 
to which is stated in a written warranty to be a 
prerequisite to pursuing a legal remedy under 
this section. If the Commission finds that such 
procedure or its implementation fails to comply 
with the requirements of the rules under para-
graph (2), the Commission may take appropriate 
remedial action under any authority it may 
have under this chapter or any other provision 
of law. 

(5) Until rules under paragraph (2) take effect, 
this subsection shall not affect the validity of 
any informal dispute settlement procedure re-
specting consumer warranties, but in any action 
under subsection (d) of this section, the court 
may invalidate any such procedure if it finds 
that such procedure is unfair. 

(b) Prohibited acts 

It shall be a violation of section 45(a)(1) of this 
title for any person to fail to comply with any 
requirement imposed on such person by this 
chapter (or a rule thereunder) or to violate any 
prohibition contained in this chapter (or a rule 
thereunder). 

(c) Injunction proceedings by Attorney General 
or Commission for deceptive warranty, non-
compliance with requirements, or violating 
prohibitions; procedures; definitions 

(1) The district courts of the United States 
shall have jurisdiction of any action brought by 
the Attorney General (in his capacity as such), 
or by the Commission by any of its attorneys 
designated by it for such purpose, to restrain (A) 
any warrantor from making a deceptive war-
ranty with respect to a consumer product, or (B) 
any person from failing to comply with any re-
quirement imposed on such person by or pursu-
ant to this chapter or from violating any prohi-
bition contained in this chapter. Upon proper 
showing that, weighing the equities and consid-
ering the Commission’s or Attorney General’s 
likelihood of ultimate success, such action 
would be in the public interest and after notice 
to the defendant, a temporary restraining order 
or preliminary injunction may be granted with-
out bond. In the case of an action brought by the 

Commission, if a complaint under section 45 of 
this title is not filed within such period (not ex-
ceeding 10 days) as may be specified by the court 
after the issuance of the temporary restraining 
order or preliminary injunction, the order or in-
junction shall be dissolved by the court and be 
of no further force and effect. Any suit shall be 
brought in the district in which such person re-
sides or transacts business. Whenever it appears 
to the court that the ends of justice require that 
other persons should be parties in the action, 
the court may cause them to be summoned 
whether or not they reside in the district in 
which the court is held, and to that end process 
may be served in any district. 

(2) For the purposes of this subsection, the 
term ‘‘deceptive warranty’’ means (A) a written 
warranty which (i) contains an affirmation, 
promise, description, or representation which is 
either false or fraudulent, or which, in light of 
all of the circumstances, would mislead a rea-
sonable individual exercising due care; or (ii) 
fails to contain information which is necessary 
in light of all of the circumstances, to make the 
warranty not misleading to a reasonable indi-
vidual exercising due care; or (B) a written war-
ranty created by the use of such terms as ‘‘guar-
anty’’ or ‘‘warranty’’, if the terms and condi-
tions of such warranty so limit its scope and ap-
plication as to deceive a reasonable individual. 

(d) Civil action by consumer for damages, etc.; 
jurisdiction; recovery of costs and expenses; 
cognizable claims 

(1) Subject to subsections (a)(3) and (e) of this 
section, a consumer who is damaged by the fail-
ure of a supplier, warrantor, or service contrac-
tor to comply with any obligation under this 
chapter, or under a written warranty, implied 
warranty, or service contract, may bring suit for 
damages and other legal and equitable relief— 

(A) in any court of competent jurisdiction in 
any State or the District of Columbia; or 

(B) in an appropriate district court of the 
United States, subject to paragraph (3) of this 
subsection. 

(2) If a consumer finally prevails in any action 
brought under paragraph (1) of this subsection, 
he may be allowed by the court to recover as 
part of the judgment a sum equal to the aggre-
gate amount of cost and expenses (including at-
torneys’ fees based on actual time expended) de-
termined by the court to have been reasonably 
incurred by the plaintiff for or in connection 
with the commencement and prosecution of 
such action, unless the court in its discretion 
shall determine that such an award of attorneys’ 
fees would be inappropriate. 

(3) No claim shall be cognizable in a suit 
brought under paragraph (1)(B) of this sub-
section— 

(A) if the amount in controversy of any indi-
vidual claim is less than the sum or value of 
$25; 

(B) if the amount in controversy is less than 
the sum or value of $50,000 (exclusive of inter-
ests and costs) computed on the basis of all 
claims to be determined in this suit; or 

(C) if the action is brought as a class action, 
and the number of named plaintiffs is less 
than one hundred. 
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(e) Class actions; conditions; procedures applica-
ble 

No action (other than a class action or an ac-
tion respecting a warranty to which subsection 
(a)(3) of this section applies) may be brought 
under subsection (d) of this section for failure to 
comply with any obligation under any written 
or implied warranty or service contract, and a 
class of consumers may not proceed in a class 
action under such subsection with respect to 
such a failure except to the extent the court de-
termines necessary to establish the representa-
tive capacity of the named plaintiffs, unless the 
person obligated under the warranty or service 
contract is afforded a reasonable opportunity to 
cure such failure to comply. In the case of such 
a class action (other than a class action respect-
ing a warranty to which subsection (a)(3) of this 
section applies) brought under subsection (d) of 
this section for breach of any written or implied 
warranty or service contract, such reasonable 
opportunity will be afforded by the named plain-
tiffs and they shall at that time notify the de-
fendant that they are acting on behalf of the 
class. In the case of such a class action which is 
brought in a district court of the United States, 
the representative capacity of the named plain-
tiffs shall be established in the application of 
rule 23 of the Federal Rules of Civil Procedure. 

(f) Warrantors subject to enforcement of rem-
edies 

For purposes of this section, only the warran-
tor actually making a written affirmation of 
fact, promise, or undertaking shall be deemed to 
have created a written warranty, and any rights 
arising thereunder may be enforced under this 
section only against such warrantor and no 
other person. 

(Pub. L. 93–637, title I, § 110, Jan. 4, 1975, 88 Stat. 
2189.) 

REFERENCES IN TEXT 

Rule 23 of the Federal Rules of Civil Procedure, re-

ferred to in subsecs. (a)(3) and (e), is set out in the Ap-

pendix to Title 28, Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2304 of this title. 

§ 2311. Applicability to other laws 

(a) Federal Trade Commission Act and Federal 
Seed Act 

(1) Nothing contained in this chapter shall be 
construed to repeal, invalidate, or supersede the 
Federal Trade Commission Act [15 U.S.C. 41 et 
seq.] or any statute defined therein as an Anti-
trust Act. 

(2) Nothing in this chapter shall be construed 
to repeal, invalidate, or supersede the Federal 
Seed Act [7 U.S.C. 1551 et seq.] and nothing in 
this chapter shall apply to seed for planting. 

(b) Rights, remedies, and liabilities 

(1) Nothing in this chapter shall invalidate or 
restrict any right or remedy of any consumer 
under State law or any other Federal law. 

(2) Nothing in this chapter (other than sec-
tions 2308 and 2304(a)(2) and (4) of this title) shall 
(A) affect the liability of, or impose liability on, 
any person for personal injury, or (B) supersede 

any provision of State law regarding consequen-
tial damages for injury to the person or other 
injury. 

(c) State warranty laws 

(1) Except as provided in subsection (b) of this 
section and in paragraph (2) of this subsection, a 
State requirement— 

(A) which relates to labeling or disclosure 
with respect to written warranties or perform-
ance thereunder; 

(B) which is within the scope of an applica-
ble requirement of sections 2302, 2303, and 2304 
of this title (and rules implementing such sec-
tions), and 

(C) which is not identical to a requirement 
of section 2302, 2303, or 2304 of this title (or a 
rule thereunder), 

shall not be applicable to written warranties 
complying with such sections (or rules there-
under). 

(2) If, upon application of an appropriate State 
agency, the Commission determines (pursuant 
to rules issued in accordance with section 2309 of 
this title) that any requirement of such State 
covering any transaction to which this chapter 
applies (A) affords protection to consumers 
greater than the requirements of this chapter 
and (B) does not unduly burden interstate com-
merce, then such State requirement shall be ap-
plicable (notwithstanding the provisions of para-
graph (1) of this subsection) to the extent speci-
fied in such determination for so long as the 
State administers and enforces effectively any 
such greater requirement. 

(d) Other Federal warranty laws 

This chapter (other than section 2302(c) of this 
title) shall be inapplicable to any written war-
ranty the making or content of which is other-
wise governed by Federal law. If only a portion 
of a written warranty is so governed by Federal 
law, the remaining portion shall be subject to 
this chapter. 

(Pub. L. 93–637, title I, § 111, Jan. 4, 1975, 88 Stat. 
2192.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsec. (a)(1), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 

as amended, which is classified generally to subchapter 

I (§ 41 et seq.) of chapter 2 of this title. For complete 

classification of this Act to the Code, see section 58 of 

this title and Tables. 
The Antitrust Acts, referred to in subsec. (a)(1), are 

defined in section 44 of this title. 
The Federal Seed Act, referred to in subsec. (a)(2), is 

act Aug. 9, 1939, ch. 615, 53 Stat. 1275, as amended, which 

is classified generally to chapter 37 (§ 1551 et seq.) of 

Title 7, Agriculture. For complete classification of this 

Act to the Code, see section 1551 of Title 7 and Tables. 

§ 2312. Effective dates 

(a) Effective date of chapter 

Except as provided in subsection (b) of this 
section, this chapter shall take effect 6 months 
after January 4, 1975, but shall not apply to con-
sumer products manufactured prior to such 
date. 

(b) Effective date of section 2302(a) 

Section 2302(a) of this title shall take effect 6 
months after the final publication of rules re-
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specting such section; except that the Commis-
sion, for good cause shown, may postpone the 
applicability of such sections until one year 
after such final publication in order to permit 
any designated classes of suppliers to bring their 
written warranties into compliance with rules 
promulgated pursuant to this chapter. 

(c) Promulgation of rules 

The Commission shall promulgate rules for 
initial implementation of this chapter as soon 
as possible after January 4, 1975, but in no event 
later than one year after such date. 

(Pub. L. 93–637, title I, § 112, Jan. 4, 1975, 88 Stat. 
2192.) 
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AND QUALITY OF WORKING LIFE 
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Sec. 
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2403. Congressional declaration of policy. 
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(a) Appointment of Executive Director; 
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SUBCHAPTER I—FINDINGS, PURPOSE, AND 
POLICY; DEFINITIONS 

§ 2401. Congressional findings 

The Congress finds that— 
(1) the rate of productivity growth in the 

United States has declined during four of the 
past six years; 

(2) the decline in the rate of productivity 
growth has contributed to inflation, to eco-
nomic stagnation, and to increasing unem-
ployment; 

(3) since 1965, the rate of productivity 
growth of the United States has been consist-
ently lower than that of many industrial na-
tions in the world, adversely affecting the 
competitive position of the United States in 
world markets; 

(4) growth in productivity of the economy of 
the United States is essential to the social and 
economic welfare of the American people, and 
to the health of the world economy; 

(5) growth in the productivity of the Na-
tion’s economy is essential to maintain and 
increase employment, to stabilize the cost of 
living and to provide job security; 

(6) mounting worldwide material shortages 
and their consequent inflationary results 
make increased efficiency in the utilization of 
these resources of urgent importance; 

(7) sharing the fruits of productivity gains 
among labor, management, and owners may 
considerably influence productivity; 

(8) the continued development of joint labor- 
management efforts to provide a healthy envi-
ronment for collective bargaining can make a 
significant contribution to improve productiv-
ity and foster industrial peace; 

(9) factors affecting the growth of productiv-
ity in the economy include not only the status 
of technology and the techniques of manage-
ment but also the role of the worker in the 
production process and the conditions of his 
working life; 

(10) there is a national need to identify and 
encourage appropriate application of capital 
in sectors of American economic activity in 
order to improve productivity; 

(11) there is a national need to identify and 
encourage appropriate application of tech-
nology in all sectors of American economic ac-
tivity in order to improve productivity; 

(12) there is a national need to identify and 
encourage the development of social, eco-
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nomic, scientific, business, labor, and govern-
mental contributions to improve productivity 
growth, and increased economic effectiveness 
in the public and private sectors of the United 
States; which objectives can best be accom-
plished through maximizing private sector and 
State and local development of such contribu-
tions; 

(13) there is a national need to identify, 
study, and revise or eliminate the laws, regu-
lations, policies, and procedures which ad-
versely affect productivity growth and the ef-
ficient functioning of the economy; 

(14) there is a national need to increase em-
ployment security through such activities as 
manpower planning, skill-training and re-
training of workers, internal work force ad-
justments to avoid worker displacement, as-
sistance to workers facing or experiencing dis-
placement, and all other public and private 
programs which seek to minimize the human 
costs of productivity improvement, thereby di-
minishing resistance to workplace change and 
improving productivity growth; 

(15) there is a national need to develop new 
technologies for the more effective production 
of goods and services; 

(16) there is a national need to encourage 
and support efforts by qualified institutions of 
higher learning to identify and inaugurate 
programs which will improve productivity; 

(17) there is a national need to develop pre-
cise, standardized measurements of productiv-
ity; and 

(18) there is a national need to gather and 
disseminate information about methods and 
techniques to improve productivity. 

(Pub. L. 94–136, title I, § 101, Nov. 28, 1975, 89 Stat. 
733.) 

SHORT TITLE 

Section 1 of Pub. L. 94–136 provided: ‘‘That this Act 

[enacting this chapter, repealing section 1026 of this 

title, and enacting provisions set out as notes under 

this section] may be cited as the ‘National Productiv-

ity And Quality of Working Life Act of 1975’.’’ 

WHITE HOUSE CONFERENCE ON PRODUCTIVITY 

Pub. L. 97–367, Oct. 25, 1982, 96 Stat. 1761, required the 

President to conduct a White House Conference on Pro-

ductivity not later than Oct. 25, 1983, prescribed the du-

ties of the Conference, required the Conference to sub-

mit to the President a final report not later than 120 

days after the date the Conference is called, and re-

quired the President (within 120 days after submission 

of the final report) to transmit to Congress his recom-

mendations for the administrative action and legisla-

tion necessary to implement recommendations con-

tained in the final report with which he concurs. 

EXECUTIVE ORDER NO. 12089 

Ex. Ord. No. 12089, Oct. 23, 1978, 43 F.R. 49773, as 

amended by Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 

1055, which established the National Productivity 

Council and provided for its membership, functions, 

etc. was revoked by Ex. Ord. No. 12379, § 16, Aug. 17, 

1982, 47 F.R. 36099, set out as a note under section 14 of 

the Federal Advisory Committee Act in the Appendix 

to Title 5, Government Organization and Employees. 

EXECUTIVE ORDER NO. 12332 

Ex. Ord. No. 12332, Nov. 10, 1981, 46 F.R. 55913, which 

established the National Productivity Advisory Com-

mittee, and provided for its membership, functions, etc. 

and was extended until Sept. 30, 1984, by Ex. Ord. No. 

12399, Dec. 31, 1982, 48 F.R. 379, was revoked by Ex. Ord. 

No. 12534, Sept. 30, 1985, 50 F.R. 40319, formerly set out 

as a note under section 14 of the Federal Advisory Com-

mittee Act in the Appendix to Title 5, Government Or-

ganization and Employees. 

§ 2402. Congressional statement of purpose 

It is the purpose of this chapter— 
(1) to establish a national policy which will 

encourage productivity growth consistent 
with needs of the economy, the natural envi-
ronment, and the needs, rights, and best inter-
ests of management, the work force, and con-
sumers; and 

(2) to establish as an independent establish-
ment of the executive branch a National Cen-
ter for Productivity and Quality of Working 
Life to focus, coordinate, and promote efforts 
to improve the rate of productivity growth. 

(Pub. L. 94–136, title I, § 102, Nov. 28, 1975, 89 Stat. 
734.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2461 of this title. 

§ 2403. Congressional declaration of policy 

(a) Stimulation of high rate of productivity 
growth 

The Congress, recognizing the profound im-
pact of productivity on the interrelations of all 
components of the national economy, declares 
that it is the continuing policy of the Federal 
Government, in cooperation with State and 
local governments, to use all practicable means 
and measures, including financial and technical 
assistance, to stimulate a high rate of produc-
tivity growth. 

(b) Improvement and coordination of Federal 
plans to carry out policy 

It is the continuing responsibility of the Fed-
eral Government to use all practicable means to 
improve and coordinate Federal plans, func-
tions, programs, and resources to carry out the 
policy set forth in this chapter. 

(c) Interpretation of laws, rules, etc., to carry out 
policy 

The laws, rules, regulations, and policies of 
the United States shall be so interpreted as to 
give full force and effect to this policy. 

(Pub. L. 94–136, title I, § 103, Nov. 28, 1975, 89 Stat. 
734.) 

§ 2404. Definitions 

For the purposes of this chapter— 
(1) the term ‘‘Center’’ means the National 

Center for Productivity and Quality of Work-
ing Life; 

(2) the term ‘‘Board’’ means the Board of Di-
rectors of the Center; 

(3) the terms ‘‘productivity growth’’ and 
‘‘improved productivity’’ shall be interpreted 
to include, but not be limited to, improve-
ments in technology, management techniques, 
and the quality of working life; and 

(4) the term ‘‘quality of working life’’ shall 
be interpreted to mean the conditions of work 
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relating to the role of the worker in the pro-
duction process. 

(Pub. L. 94–136, title I, § 104, Nov. 28, 1975, 89 Stat. 
735.) 

SUBCHAPTER II—NATIONAL CENTER FOR 
PRODUCTIVITY AND QUALITY OF WORK-
ING LIFE 

§ 2411. Establishment 

There is hereby established as an independent 
establishment of the executive branch of the 
Government the National Center for Productiv-
ity and Quality of Working Life. 

(Pub. L. 94–136, title II, § 201, Nov. 28, 1975, 89 
Stat. 735.) 

§ 2412. Board of Directors 

(a) Membership 

The Center shall have a Board of Directors, to 
be comprised of not more than twenty-seven 
members, as follows: 

(1) a Chairman, appointed by the President, 
by and with the advice and consent of the Sen-
ate; 

(2) the Secretary of the Treasury; 
(3) the Secretary of Commerce; 
(4) the Secretary of Labor; 
(5) the Director of the Federal Mediation and 

Conciliation Service; 
(6) the Executive Director of the Center; 
(7) not less than five members who shall be 

appointed by the President, by and with the 
advice and consent of the Senate, from among 
qualified private individuals in manufacturing 
and service industries; 

(8) not less than five members who shall be 
appointed by the President, by and with the 
advice and consent of the Senate, from among 
qualified private individuals from labor orga-
nizations; 

(9) not less than two members who shall be 
appointed by the President, by and with the 
advice and consent of the Senate, from among 
qualified individuals in State or local govern-
ments; 

(10) not less than one member who shall be 
appointed by the President, by and with the 
advice and consent of the Senate, from among 
the general public; 

(11) not less than one member who shall be 
appointed by the President, by and with the 
advice and consent of the Senate, from among 
qualified individuals associated with leading 
institutions of higher education; and 

(12) such other qualified members from the 
public or private sectors whom the President 
may deem appropriate who shall be appointed 
by the President, by and with the advice and 
consent of the Senate. 

When unable to attend a meeting of the Board, 
a member appointed under clauses (2), (3), (4), 
and (5) shall appoint an appropriate alternate 
from such member’s Department or agency to 
represent such member at that meeting. 

(b) Term 

(1) The members of the Board appointed under 
clauses (7), (8), (9), (10), (11), and any private sec-

tor members appointed pursuant to clause (12) of 
subsection (a) of this section shall be appointed 
for a four-year term coterminous with the term 
of the President. Members other than members 
appointed under such clauses, with the excep-
tion of the Chairman, shall serve as long as such 
member is head of the department or agency 
represented on the Board. No person shall serve 
as an acting or temporary member in positions 
requiring Senate confirmation including that of 
Chairman, for a period in excess of three 
months. 

(2) The President shall appoint a Chairman for 
a term of four years coterminous with the term 
of the President. In appointing a Chairman, the 
President may appoint an individual who is an 
officer of the United States. If that officer has 
been appointed to his current position, by and 
with the advice and consent of the Senate, or if 
such individual is the Vice President of the 
United States, such individual may be appointed 
chairman by the President without the require-
ment of confirmation by the Senate. 

(c) Vacancies 

Any member appointed to fill a vacancy occur-
ring before the expiration of the term for which 
his predecessor was appointed shall be appointed 
for the remainder of that term. 

(d) Compensation, travel, subsistence, and other 
expense items 

(1) Each member of the Board appointed under 
clauses (7), (8), (9), (10), (11), and any private sec-
tor members appointed pursuant to clause (12) of 
subsection (a) of this section may be com-
pensated at the daily rate provided for GS–18 of 
the General Schedule under section 5332 of title 
5, including traveltime, for each day such mem-
ber is engaged in the performance of his duties 
as a member of the Board and shall be entitled 
to reimbursement for travel, subsistence, and 
other necessary expenses incurred in carrying 
out the functions of the Board. 

(2) Other members of the Board, with the ex-
ception of the Chairman, and the Executive Di-
rector of the Center shall serve without addi-
tional compensation but shall be reimbursed for 
travel, subsistence, and other necessary ex-
penses incurred by them in carrying out the 
functions of the Board. 

(3) The Chairman shall be compensated as set 
forth in paragraph (1) of this subsection, except 
if the Chairman holds some other position in the 
Federal Government such individual shall be 
compensated as set forth in paragraph (2) of this 
subsection. 

(e) Executive Committee of the Board 

(1) The Chairman shall appoint an Executive 
Committee of the Board, not to exceed seven 
members, including the Executive Director of 
the Center. 

(2) The Executive Committee of the Board 
shall meet at the call of the Chairman, but in no 
case less frequently than once every ninety 
days. 

(Pub. L. 94–136, title II, § 202, Nov. 28, 1975, 89 
Stat. 735.) 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 
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Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

§ 2413. Executive Director and Deputy Director 

(a) Appointment of Executive Director; term of 
temporary Executive Director 

The Center shall have an Executive Director, 
who shall be appointed by the President by and 
with the advice and consent of the Senate, with-
out regard to political affiliation and solely on 
the basis of fitness to perform the duties and 
functions of the office. No person shall serve as 
acting or temporary Executive Director for a pe-
riod in excess of three months. 

(b) Appointment of Deputy Director; functions 

The Executive Director shall appoint a Deputy 
Director, who shall perform such functions as 
the Executive Director may prescribe. The Dep-
uty Director shall act for and exercise the pow-
ers of the Executive Director during the absence 
of disability of the Executive Director. 

(c) Powers and duties of Executive Director 

The Executive Director shall be responsible 
for the exercise of all powers and the discharge 
of all duties of the Center. The Executive Direc-
tor shall have authority over and control of all 
of the staff of the Center and their activities. 
The Executive Director shall maintain budgets 
and allocate available funds as appropriate in 
carrying out the provisions of this chapter. 

(d) Compensation of Executive Director; dual 
employment 

The Executive Director shall be compensated 
at a rate not to exceed that provided for Execu-
tive level IV under section 5315 of title 5 as de-
termined by the President, and shall have no 
other employment, public or private, during the 
tenure of his appointment. 

(Pub. L. 94–136, title II, § 203, Nov. 28, 1975, 89 
Stat. 736.) 

§ 2414. Functions of the Center 

The Center shall— 
(1) develop and establish, in consultation 

with the appropriate committees of the Con-
gress and with the appropriate departments 
and agencies of the executive branch, a na-
tional policy for productivity growth in the 
public and private sectors of the United States 
consistent with the purposes of this chapter; 

(2) seek, stimulate, and encourage maximum 
active participation of— 

(A) the private sector of the Nation’s econ-
omy, including labor organizations, associa-
tions and confederations, business enter-
prises and associations, institutions of high-
er education, foundations and other philan-
thropic organizations and research centers 
and institutes; and 

(B) the public sector of the Nation’s econ-
omy, including Federal, State, and local 
governments and agencies thereof, including 
institutions of higher education, 

in efforts to improve the rate of productivity 
growth in all sectors of the Nation’s economy; 

(3) seek, stimulate, and encourage maximum 
active participation of the public agencies and 
private organizations identified in clause (2) of 
this section through identification and en-
couragement of selected research and dem-
onstration programs implemented by public 
agencies and qualified private organizations 
which will— 

(A) increase the rate of productivity 
growth in the public and private sectors of 
the national economy through improved and 
innovative utilization of technological and 
human resources; and 

(B) develop, refine, and apply accurate and 
reliable measurement techniques to evaluate 
changes in productivity; 

(4) to identify, study, and review— 
(A) existing Federal, State, and local stat-

utes, regulations, and fiscal policies which 
adversely affect productivity growth or the 
economic performance of the public and pri-
vate sectors of the United States; 

(B) incentives to encourage industry and 
labor initiatives in the development of 
methods, techniques, and systems for the 
improved utilization of technological and 
human resources in the public and private 
sectors; 

(C) existing and new programs, plans, and 
other methods, including advanced warning 
systems, retraining programs, retirement 
and separation programs, designed to coun-
teract threats to job security which may re-
sult from efforts to improve productivity; 

(D) jointly, with the Director of the Office 
of Personnel Management, the impact of 
Federal personnel policies, statutes, and reg-
ulations affecting the productivity of Fed-
eral agencies and the quality of working life 
of Federal employees; and 

(E) the need and feasibility of providing, 
directly to potential users, public or private, 
various Center services in return for pay-
ment to the Center, and methods by which 
charges for such services will be established; 

(5) recommend to the President, the Con-
gress, the appropriate agencies and depart-
ments of the Federal Government, and State 
and local governments, any legislation, revi-
sions of regulations, policies, practices, and 
procedures which result from the activities 
carried out under clause (4) of this section; 

(6) encourage, support, and initiate efforts in 
the public or private sector specifically de-
signed to improve cooperation between labor 
and management in the achievement of con-
tinued productivity growth: Provided, however, 
That no activities of the Center involving con-
sideration of issues included in a specific 
labor-management agreement shall be under-
taken without the consent and cooperation of 
the parties to that agreement; 

(7) encourage departments and agencies of 
the Federal Government to initiate, stimu-
late, and support efforts in both the public and 
private sectors of the United States to im-
prove the rate of productivity growth; 

(8) coordinate all activities referred to in 
subsection (7) of this section in order to elimi-
nate interagency duplication of effort and 
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cost, to insure that Center activities will not 
unnecessarily conflict or overlap with such 
other activities, and to maximize the effec-
tiveness of all such Federal programs and ac-
tivities; 

(9) coordinate and consult with the depart-
ments and agencies of the Federal Govern-
ment in the obligation and expenditure of 
funds for activities and projects in both the 
public and private sectors to improve produc-
tivity growth; 

(10) identify, develop, and support activities, 
programs, systems, and techniques, in the var-
ious departments and agencies of the Federal 
Government for measuring productivity 
growth within such departments and agencies; 

(11) collect and disseminate relevant infor-
mation obtained by the Center or other public 
agencies, institutions of higher education, or 
private organizations engaged in projects 
under this chapter, including information re-
lated to new or improved methods, systems, 
technological developments, equipment, and 
devices to improve and stimulate productivity 
growth, and to develop and implement a public 
information program designed to inform the 
public of the meaning and importance of pro-
ductivity, and productivity growth; 

(12) encourage and coordinate the efforts of 
State and local governments, and institutions 
of higher education, to improve productivity; 

(13) maintain liaison with organizations, 
both domestic and foreign, involved in efforts 
to improve productivity; 

(14) determine the Nation’s needs for produc-
tivity-related management and analytical 
skills and to encourage and facilitate the de-
velopment of training programs in such skills; 
and 

(15) study the effects of materials availabil-
ity upon productivity growth. 

(Pub. L. 94–136, title II, § 204, Nov. 28, 1975, 89 
Stat. 737; 1978 Reorg. Plan No. 2, § 102, 43 F.R. 
36037, 92 Stat. 3783.) 

TRANSFER OF FUNCTIONS 

‘‘Director of the Office of Personnel Management’’ 

substituted for ‘‘Civil Service Commission’’ in par. 

(4)(D) pursuant to Reorg. Plan No. 2 of 1978, § 102, 43 

F.R. 36037, 92 Stat. 3783, set out under section 1101 of 

Title 5, Government Organization and Employees, 

which transferred functions vested by statute in United 

States Civil Service Commission to Director of Office 

of Personnel Management (except as otherwise speci-

fied), effective Jan. 1, 1979, as provided by section 1–102 

of Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 1055, set out 

under section 1101 of Title 5. 

§ 2415. Powers of the Center 

In carrying out its functions, the Center is au-
thorized— 

(1) to enter into contracts or other funding 
arrangements, or modifications thereof, in 
order to carry out the provisions of this chap-
ter; 

(2) to organize and conduct, directly by con-
tract or other funding arrangements with 
other public agencies or private organizations, 
conferences, meetings, seminars, workshops, 
or other forums for the presentation and dis-
semination of relevant information generated 

or collected pursuant to the provisions of this 
chapter; 

(3) to make such studies and recommenda-
tions to the President and to Congress as may 
be necessary to carry out the functions of the 
Center; 

(4) to implement a program and secure nec-
essary facilities for the collection, collation, 
analysis, and interpretation of data and infor-
mation as required in order to carry out the 
public information functions under this chap-
ter; and 

(5) to undertake such other studies, reviews, 
activities, and to make such recommendations 
and reports as may be required to carry out 
the functions of the Center. 

(Pub. L. 94–136, title II, § 205, Nov. 28, 1975, 89 
Stat. 739.) 

§ 2416. Contracts and other funding arrange-
ments 

(a) Qualification of contracts or arrangements 

No contracts or other funding arrangements 
may be entered into under this chapter unless— 

(1) such contracts or other funding arrange-
ments will be consistent with the policies and 
purposes of this chapter and of potential bene-
fit to other users in the public or private sec-
tors; 

(2) provisions are made to evaluate the dem-
onstration program and maintain improve-
ment data, such evaluation either to be imple-
mented by the participating parties in accord-
ance with specifications established by the 
Center, or to be implemented by or on behalf 
of the Center; and 

(3) the participating parties agree that all 
information relating to any innovation or 
achievement generated in the course of any 
Center-funded demonstration program shall be 
public information. 

(b) Duration of contracts or arrangements 

No contract or other funding arrangement 
shall be made or entered into pursuant to the 
provisions of this chapter for a period of more 
than three years. 

(c) Non-Federal share of project in cash or in 
kind 

Any non-Federal share of a project may be in 
cash or in kind, fairly evaluated, including, but 
not limited to, plant, equipment, or services. 

(Pub. L. 94–136, title II, § 206, Nov. 28, 1975, 89 
Stat. 739.) 

§ 2417. Criteria for participating parties 

(a) Establishment of criteria by regulation 

The Center shall prescribe by regulation, after 
consultation with appropriate agencies and offi-
cials of Federal, State, and local governments, 
basic criteria for the participating parties under 
this chapter. 

(b) Reallocation of funds 

If the Center determines, on the basis of infor-
mation available to it during any fiscal year, 
that a portion of the funds provided to a partici-
pating party for that fiscal year will not be re-
quired by the party or will become available by 
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virtue of the application of regulations estab-
lished by the Center to govern noncompliance 
by a participating party, that portion shall be 
available for reallocation under this section. 

(c) Establishment of criteria for determination of 
noncompliance 

The Center shall by regulation prescribe the 
basic criteria for determination of noncompli-
ance by participating parties including appro-
priate provisions for notice and hearing with re-
spect to such determination. 

(Pub. L. 94–136, title II, § 207, Nov. 28, 1975, 89 
Stat. 739.) 

§ 2418. Annual report 

(a) Contents 

Not later than December 31 of each year, the 
Center shall report to the President and to the 
Congress on activities pursuant to the provision 
of this subchapter during the preceding fiscal 
year; such reports shall include a detailed state-
ment of all public and private funds received and 
expended together with such recommendations 
as the Center deems appropriate. Such report 
shall include an analysis of the extent to which 
each agency of the Federal Government which 
has significant responsibilities for assisting in 
the improvement of productivity is carrying out 
such responsibilities consistent with the provi-
sions of this chapter, including (A) an account-
ing of all funds expended or obligated by such 
agencies for activities and projects to improve 
productivity growth, (B) an assessment of the 
extent to which such expenditures or obligations 
have furthered the policies of the Center, and (C) 
the Center’s recommendations on how these ex-
penditures and obligations can be better coordi-
nated to accomplish the purposes of this chap-
ter. 

(b) Referral to appropriate committees 

Each report required to be submitted to the 
Congress by this chapter shall be referred to the 
standing committee or committees having juris-
diction over any part of the subject matter of 
the report. 

(Pub. L. 94–136, title II, § 208, Nov. 28, 1975, 89 
Stat. 740.) 

SUBCHAPTER III—FEDERAL AGENCY CO-
ORDINATION AND LIAISON WITH CENTER 

§ 2431. Liaison with Center 

(a) Designee 

Each department, agency, and independent es-
tablishment of the Federal Government shall 
designate a qualified individual to serve as liai-
son with the Center and to assist the Center in 
carrying out its functions pursuant to this chap-
ter. 

(b) Consultation with departments, agencies, and 
independent establishments of Federal Gov-
ernment 

Each department, agency, and independent es-
tablishment of the Federal Government shall 
keep the Center currently informed of its pro-
grams, policies, and initiatives to improve pro-
ductivity which relate to the responsibilities of 

the Center, and shall consult with the Center 
prior to the obligation or expenditure of funds 
for activities or projects to improve productiv-
ity growth. 

(c) Access to information 

Each Federal department, agency, and inde-
pendent establishment of the Federal Govern-
ment is authorized and directed to furnish or 
allow access to all relevant materials and infor-
mation required by the Center to carry out its 
functions under this chapter. 

(Pub. L. 94–136, title III, § 301, Nov. 28, 1975, 89 
Stat. 740.) 

§ 2432. Internal review 

Each department, agency, and independent es-
tablishment of the Federal Government, in co-
ordination with the Center, shall study and re-
view the promulgation and implementation of 
its statutory authority, policies, and regula-
tions, and shall identify such statutes, policies, 
and regulations which adversely affect produc-
tivity growth in the public or private sectors of 
the United States, or those which impede the ef-
ficient functioning of the Nation’s economy, and 
shall recommend to the President and the Con-
gress, or implement where appropriate, alter-
native statutes, policies, and regulations which 
will contribute to the achievement of the pur-
poses of this chapter. 

(Pub. L. 94–136, title III, § 302, Nov. 28, 1975, 89 
Stat. 740.) 

§ 2433. Support of external activities 

Each department, agency, and independent es-
tablishment of the Federal Government, in co-
ordination with the Center, shall, to the extent 
appropriate, make available to State and local 
governments, labor organizations, industry, pub-
lic institutions, and other qualified organiza-
tions advice, information, and support, includ-
ing financial and other assistance, designed to 
maintain, promote, and enhance sustained pro-
ductivity growth in the public and private sec-
tors of the United States. 

(Pub. L. 94–136, title III, § 303, Nov. 28, 1975, 89 
Stat. 741.) 

§ 2434. Internal productivity 

Each department, agency, and independent es-
tablishment of the Federal Government shall 
identify, develop, initiate, and support appro-
priate programs, systems, procedures, policies, 
and techniques to improve the productivity of 
such departments and agencies, including the 
implementation, where desirable, of specific pro-
grams recommended, supported, or implemented 
by the Center. 

(Pub. L. 94–136, title III, § 304, Nov. 28, 1975, 89 
Stat. 741.) 

§ 2435. Other statutory obligations 

Nothing in this subchapter affects any specific 
statutory obligation of any Federal agency (1) 
to coordinate or consult with any other Federal 
or State agency or (2) to act, or to refrain from 
acting, contingent upon the recommendations 
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or certification of any other Federal or State 
agency. 

(Pub. L. 94–136, title III, § 305, Nov. 28, 1975, 89 
Stat. 741.) 

SUBCHAPTER IV—ADMINISTRATIVE 
PROVISIONS 

§ 2451. Authority of Executive Director 

The Executive Director is authorized to— 
(1) prescribe such regulations as are deemed 

necessary to carry out the purposes of this 
chapter; 

(2) receive money and other property do-
nated, bequeathed, or devised, or remitted in 
payment for services rendered, without condi-
tion or restriction other than that it be for the 
purposes of the Center; 

(3) receive (and use, sell, or otherwise dis-
pose of, in accordance with clause (2)) money 
or other property donated, bequeathed, or de-
vised to the Center, except for such money and 
other property which includes a condition that 
the Center use other funds of the Center for 
the purpose of the gift, in which case two- 
thirds of the members of the Board of the Cen-
ter must approve such donations; 

(4) appoint and fix the compensation of such 
personnel as may be necessary to carry out 
the provisions of this chapter in accordance 
with the provisions of title 5, governing ap-
pointments in the competitive service, and the 
provisions of chapter 51 and subchapter III of 
chapter 53 of such title relating to classifica-
tion and General Schedule pay rates; 

(5) obtain the services of experts and con-
sultants in accordance with the provisions of 
section 3109 of title 5, at rates for individuals 
not to exceed the maximum daily rate pre-
scribed for GS–18 under section 5332 of title 5; 

(6) accept and utilize the services of vol-
untary and noncompensated personnel and re-
imburse them for travel expenses, including 
per diem as authorized by section 5703 of title 
5; 

(7) utilize, on a reimbursable or nonreim-
bursable basis the services, equipment, person-
nel, and facilities of any other department or 
agency of the United States; 

(8) establish one or more task forces to as-
sist and advise the Center, composed of indi-
viduals who, by reason of experience, are 
qualified for such service. Each member of any 
such task force who is not an officer or em-
ployee of the Federal Government may receive 
an amount not to exceed the maximum daily 
rate prescribed for GS–18 under section 5332 of 
title 5 for each day such individual is engaged 
in the actual performance of duties (including 
traveltime) as a member of such a task force. 
Members may be reimbursed for travel, sub-
sistence, and necessary expenses incurred in 
the performance of their duties; and 

(9) make advances, progress, and other pay-
ments deemed necessary under this chapter 
without regard to the provisions of section 
3324(a) and (b) of title 31. 

(Pub. L. 94–136, title IV, § 401, Nov. 28, 1975, 89 
Stat. 741.) 

REFERENCES IN TEXT 

The provisions of title 5 governing appointments in 

the competitive service, referred to in par. (4), are clas-

sified to section 3301 et seq. of Title 5, Government Or-

ganization and Employees. 

CODIFICATION 

In par. (9), ‘‘section 3324(a) and (b) of title 31’’ sub-

stituted for ‘‘section 3648 of the Revised Statutes, as 

amended (21 [31] U.S.C. 529)’’ on authority of Pub. L. 

97–258, § 4(b), Sept. 13, 1982, 96 Stat. 1067, the first sec-

tion of which enacted Title 31, Money and Finance. 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

SUBCHAPTER V—EVALUATION BY 
COMPTROLLER GENERAL 

§ 2461. Audit, review, and evaluation 

(a) Audit, etc., by Comptroller General 

The Comptroller General of the United States 
shall audit, review, and evaluate the implemen-
tation of the provisions of this chapter by the 
Center. 

(b) Report to Congress; contents 

Not less than thirty months nor more than 
thirty-six months after November 28, 1975, the 
Comptroller General shall prepare and submit to 
the Congress a report on his audit conducted 
pursuant to subsection (a) of this section, which 
shall contain, but not be limited to, the follow-
ing: 

(1) an evaluation of the effectiveness of the 
Center’s activities; 

(2) an evaluation of the effect of the activi-
ties of the Center on the efficiency, and effec-
tiveness, of affected Federal agencies in carry-
ing out their assigned functions and duties 
under this chapter; and 

(3) recommendations concerning any legisla-
tion he deems necessary, and the reasons 
therefor, for improving the implementation of 
the objectives of this chapter as set forth in 
section 2402 of this title. 

(Pub. L. 94–136, title V, § 501, Nov. 28, 1975, 89 
Stat. 742.) 

SUBCHAPTER VI—AUTHORIZATION OF 
APPROPRIATIONS 

§ 2471. Authorization of appropriations 

There are authorized to be appropriated to 
carry out the purposes of this chapter, not to ex-
ceed $6,250,000 for the fiscal year ending June 30, 
1976, and the subsequent transition period end-
ing September 30, 1976; not to exceed $5,000,000 
for the fiscal year ending September 30, 1977; and 
not to exceed $5,000,000 for the fiscal year ending 
September 30, 1978. Funds appropriated for any 
fiscal year shall remain available for obligation 
until expended. 

(Pub. L. 94–136, title VII, § 701, Nov. 28, 1975, 89 
Stat. 743.) 
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CHAPTER 52—ELECTRIC AND HYBRID VEHI-
CLE RESEARCH, DEVELOPMENT, AND 
DEMONSTRATION 

Sec. 

2501. Congressional findings and policy. 
2502. Definitions. 
2503. Duties of Secretary of Energy. 

(a) Establishment of project. 
(b) Management of project; arrangements 

with competent agencies. 
(c) Promotion of research and develop-

ment; demonstration projects; con-

sumer needs; resulting changes. 
2504. Coordination between Secretary of Energy 

and other agencies. 
(a) Consultation with Secretary of Trans-

portation. 
(b) Assistance from other agencies. 

2505. Research and development. 
2506. Demonstrations. 

(a) Data development; baseline data; ac-

quisition of vehicles. 
(b) Performance standards; factors con-

sidered; vehicle uses; revision; 

transmission of standards to Con-

gress. 
(c) Contracts for vehicle purchase or 

lease; delivery requirements; dem-

onstration criteria and duration; 

availability of information for leas-

ing and procurements. 
(d) Arrangements for the demonstration 

of vehicles. 
(e) Displacement of private procurement; 

reports to congressional commit-

tees; reduction of number pur-

chased. 
2507. Contracts. 

(a) Research, development, and dem-

onstration. 
(b) Consultation. 

(c) Rules of Secretary of Energy; funding 

applications; required advertising. 

(d) Purchase or lease of demonstration 

vehicles pursuant to agreements 

and utilization of Federal forms of 

assistance and participation author-

ized under other statutory provi-

sions. 

(e) Cost-sharing and use of American ma-

terials for demonstrations. 

2508. Encouragement and protection of small busi-

ness. 

(a) Opportunity to participate. 

(b) Reservation of funds. 

(c) Contract terms and conditions; plan-

ning grants. 

2509. Loan guarantees. 

(a) Congressional policy. 

(b) Encouragement of commercial pro-

duction; purpose of loans. 

(c) Maximum amount of loan guarantee. 

(d) Terms and conditions of guarantee. 

(e) Maximum guarantee per loan; maxi-

mum of aggregate guarantees; Elec-

tric and Hybrid Vehicle Develop-

ment Fund; establishment, funding, 

etc. 

(f) Qualified borrower. 

(g) Payment of principal and interest; de-

fault; recovery of losses. 

(h) Seven year limitation. 

(i) Citizenship of applicant; corporations; 

waiver. 

(j) Pledge of full faith and credit of 

United States. 

2510. Use of electric and hybrid vehicles by Federal 

agencies. 

2511. Patents. 

Sec. 

2512. Studies. 
(a) Bias of surface transportation sys-

tems; submission of report. 
(b) Material demand and pollution effect; 

impact statement. 
(c) Incentives to encourage utilization; 

inclusion of electric vehicles in cal-

culation of average fuel economy; 

evaluation program; annual report; 

final report and recommendations 

to Congress on January 1, 1987. 
(d) Safety standards and regulations. 
(e) Regenerative braking systems. 

2513. Repealed. 
2514. Authorization for appropriations. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 42 section 7153a. 

§ 2501. Congressional findings and policy 

(a) The Congress finds and declares that— 
(1) the Nation’s dependence on foreign 

sources of petroleum must be reduced, as such 
dependence jeopardizes national security, in-
hibits foreign policy, and undermines eco-
nomic well-being; 

(2) the Nation’s balance of payments is 
threatened by the need to import oil for the 
production of liquid fuel for gasoline-powered 
vehicles; 

(3) the single largest use of petroleum sup-
plies is in the field of transportation, for 
gasoline- and diesel-powered motor vehicles; 

(4) the expeditious introduction of electric 
and hybrid vehicles into the Nation’s transpor-
tation fleet would substantially reduce such 
use and dependence; 

(5) such introduction is practicable and 
would be advantageous because— 

(A) most urban driving consists of short 
trips, which are within the capability of 
electric and hybrid vehicles; 

(B) much rural and agricultural driving of 
automobiles, tractors, and trucks is within 
the capability of such vehicles; 

(C) electric and hybrid vehicles are more 
reliable and practical now than in the past 
because propulsion, control, and battery 
technologies have improved, and further sig-
nificant improvements in such technologies 
are possible in the near term; 

(D) electric and hybrid vehicles use little 
or no energy when stopped in traffic, in con-
trast to conventional automobiles and 
trucks; 

(E) the power requirements of such vehi-
cles could be satisfied by charging them dur-
ing off-peak periods when existing electric 
generating plants are underutilized, thereby 
permitting more efficient use of existing 
generating capacity; 

(F) such vehicles do not emit any signifi-
cant pollutants or noise; and 

(G) it is environmentally desirable for 
transportation systems to be powered from 
central sources, because pollutants emitted 
from stationary sources (such as electric 
generating plants) are potentially easier to 
control than pollutants emitted from mov-
ing vehicles; and 

(6) the introduction of electric and hybrid 
vehicles would be facilitated by the establish-
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ment of a Federal program of research, devel-
opment, and demonstration to explore electric 
and hybrid vehicle technologies. 

(b) It is therefore declared to be the policy of 
the Congress in this chapter to— 

(1) encourage and support accelerated re-
search into, and development of, electric and 
hybrid vehicle technologies; 

(2) demonstrate the economic and techno-
logical practicability of electric and hybrid 
vehicles for personal and commercial use in 
urban areas and for agricultural and personal 
use in rural areas; 

(3) facilitate, and remove barriers to, the use 
of electric and hybrid vehicles in lieu of 
gasoline- and diesel-powered motor vehicles, 
where practicable; and 

(4) promote the substitution of electric and 
hybrid vehicles for many gasoline- and diesel- 
powered vehicles currently used in routine 
short-haul, low-load applications, where such 
substitution would be beneficial. 

(Pub. L. 94–413, § 2, Sept. 17, 1976, 90 Stat. 1260.) 

SHORT TITLE 

Section 1 of Pub. L. 94–413 provided: ‘‘That this Act 

[enacting this chapter and amending sections 2451 and 

2473 of Title 42, The Public Health and Welfare] may be 

cited as the ‘Electric and Hybrid Vehicle Research, De-

velopment, and Demonstration Act of 1976’.’’ 

§ 2502. Definitions 

As used in this chapter, the term— 
(1) Omitted 
(2) ‘‘advanced electric or hybrid vehicle’’ 

means a vehicle which— 
(A) minimizes the total amount of energy 

to be consumed with respect to its fabrica-
tion, operation, and disposal, and represents 
a substantial improvement over existing 
electric and hybrid vehicles with respect to 
the total amount of energy so consumed; 

(B) is capable of being mass-produced and 
operated at a cost and in a manner which is 
sufficiently competitive to enable it to be 
produced and sold in numbers representing a 
reasonable portion of the market; 

(C) is safe, damage-resistant, easy to re-
pair, durable, and operates with sufficient 
performance with respect to acceleration, 
cold-weather starting, cruising speed, and 
other performance factors; and 

(D) at a minimum, can be produced, dis-
tributed, operated, and disposed of in com-
pliance with any applicable requirement of 
Federal law; 

(3) ‘‘commercial electric or hybrid vehicle’’ 
includes any electric or hybrid vehicle which 
can be used (A) for business or agricultural 
production purposes on farms (e.g. tractors 
and trucks) or in rural areas, or (B) for com-
mercial purposes in urban areas; 

(4) ‘‘electric vehicle’’ means a vehicle which 
is powered by an electric motor drawing cur-
rent from rechargeable storage batteries, fuel 
cells, or other portable sources of electrical 
current, and which may include a nonelec-
trical source of power designed to charge bat-
teries and components thereof; 

(5) ‘‘hybrid vehicle’’ means a vehicle pro-
pelled by a combination of an electric motor 

and an internal combustion engine or other 
power source and components thereof; 

(6) ‘‘project’’ means the Electric and Hybrid 
Vehicle Research, Development, and Dem-
onstration Project established under section 
2503(a) of this title; 

(7) Omitted 
(8) ‘‘small business concern’’ shall have the 

meaning prescribed by the Secretary of En-
ergy after consultation with the Small Busi-
ness Administration. 

(Pub. L. 94–413, § 3, Sept. 17, 1976, 90 Stat. 1261; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

CODIFICATION 

Par. (1), which read ‘‘ ‘Administrator’ means the Ad-

ministrator of the Energy Research and Development 

Administration’’, has been omitted from the Code in 

view of the termination of the Energy Research and De-

velopment Administration and the transfer of the func-

tions of the Administration and the Administrator 

thereof to the Secretary of Energy pursuant to sections 

301(a) and 703 of Pub. L. 95–91 which are classified to 

sections 7151(a) and 7293 of Title 42, The Public Health 

and Welfare. ‘‘Secretary of Energy’’ has been sub-

stituted for ‘‘Administrator’’ wherever appearing in 

this chapter. 

Par. (7), which read ‘‘ ‘Secretary’ means the Secretary 

of Transportation’’, has been omitted from the Code as 

unnecessary. In view of the substitution of ‘‘Secretary 

of Energy’’ for ‘‘Administrator’’ in this chapter, and for 

clarity, ‘‘Secretary of Transportation’’ has been sub-

stituted for ‘‘Secretary’’ wherever appearing in this 

chapter. 

TRANSFER OF FUNCTIONS 

In par. (8), ‘‘Secretary of Energy’’ substituted for 

‘‘Administrator’’ pursuant to section 301(a) of Pub. L. 

95–91, see Codification note set out above. 

§ 2503. Duties of Secretary of Energy 

(a) Establishment of project 

The Secretary of Energy shall promptly estab-
lish, as an organizational entity within the De-
partment of Energy, the Electric and Hybrid Ve-
hicle Research, Development, and Demonstra-
tion Project. 

(b) Management of project; arrangements with 
competent agencies 

The Secretary of Energy shall have the re-
sponsibility for the overall management of the 
project. The Secretary of Energy may enter into 
any agreement or other arrangement with the 
National Aeronautics and Space Administra-
tion, the Department of Transportation, the Na-
tional Science Foundation, the Environmental 
Protection Agency, the Department of Housing 
and Urban Development, the Department of Ag-
riculture, or any other Federal agency, pursuant 
to which such agency shall conduct such speci-
fied parts or aspects of the project as the Sec-
retary of Energy deems necessary or appropriate 
and within the particular competence of such 
agency, to the extent that such agency has capa-
bilities which would enable it to contribute to 
the success of the project and the attainment of 
the purposes of this chapter. 



Page 1317 TITLE 15—COMMERCE AND TRADE § 2506 

1 See References in Text note below. 

(c) Promotion of research and development; 
demonstration projects; consumer needs; re-
sulting changes 

In providing for the effective management of 
this project, the Secretary of Energy shall have 
specific responsibility to— 

(1) promote basic and applied research on 
electric and hybrid vehicle batteries, controls, 
and motors; 

(2) determine optimum overall electric and 
hybrid vehicle design; 

(3) conduct demonstration projects with re-
spect to the feasibility of commercial electric 
and hybrid vehicles (A) by contracting for the 
purchase or lease of electric and hybrid vehi-
cles for practical use, and (B) by entering into 
arrangements, with other governmental enti-
ties and with nongovernmental entities, for 
the operation of such vehicles; 

(4) ascertain consumer needs and desires so 
as to match the design of electric and hybrid 
vehicles to their potential market; and 

(5) ascertain the long-term changes in road 
design, urban planning, traffic management, 
maintenance facilities, utility rate structures, 
and tax policies which are needed to facilitate 
the manufacture and use of electric and hybrid 
vehicles in accordance with sections 2512 and 
2513 1 of this title. 

(Pub. L. 94–413, § 4, Sept. 17, 1976, 90 Stat. 1262; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

REFERENCES IN TEXT 

Section 2513 of this title, referred to in subsec. (c)(5), 

was repealed by Pub. L. 104–66, title I, § 1051(o), Dec. 21, 

1995, 109 Stat. 717. 

TRANSFER OF FUNCTIONS 

‘‘Department of Energy’’ substituted for ‘‘Energy Re-

search and Development Administration’’ in subsec. 

(a), and ‘‘Secretary of Energy’’ substituted for ‘‘Admin-

istrator’’ wherever appearing, pursuant to section 

301(a) of Pub. L. 95–91, see Codification note set out 

under section 2502 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2502, 2504, 2507 

of this title; title 42 section 2473. 

§ 2504. Coordination between Secretary of En-
ergy and other agencies 

(a) Consultation with Secretary of Transpor-
tation 

In carrying out the project established under 
section 2503 of this title, the Secretary of En-
ergy shall, to the maximum extent practicable, 
consult and coordinate with the Secretary of 
Transportation, with respect to any functions of 
the Secretary of Energy under this chapter 
which relate to regulatory activities or other re-
sponsibilities of the Secretary of Transpor-
tation, including safety and damageability pro-
grams. 

(b) Assistance from other agencies 

Each department, agency, and instrumental-
ity of the executive branch of the Federal Gov-
ernment shall carefully consider any written re-

quest from the Secretary of Energy, or the head 
of any agency to which the Secretary of Energy 
has delegated responsibility for specified parts 
or aspects of the project, to furnish such assist-
ance, on a reimbursable basis, as the Secretary 
of Energy or such head deems necessary to carry 
out the project and to achieve the purposes of 
this chapter. Such assistance may include trans-
fer of personnel with their consent and without 
prejudice to their position and rating. 

(Pub. L. 94–413, § 5, Sept. 17, 1976, 90 Stat. 1262; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

CODIFICATION 

In subsec. (a), ‘‘Secretary of Transportation’’ sub-

stituted for ‘‘Secretary’’ for clarity, see Codification 

note set out under section 2502 of this title. 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted in text for ‘‘Ad-

ministrator’’ pursuant to section 301(a) of Pub. L. 95–91, 

see Codification note set out under section 2502 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2507 of this title; 

title 42 section 2473. 

§ 2505. Research and development 

The Secretary of Energy, acting through ap-
propriate agencies and contractors, shall initi-
ate and provide for the conduct of research and 
development in areas related to electric and hy-
brid vehicles, including— 

(1) energy storage technology, including bat-
teries and their potential for convenient re-
charging; 

(2) vehicle control systems and overall de-
sign for energy conservation, including the use 
of regenerative braking; 

(3) urban design and traffic management to 
promote maximum transportation-related en-
ergy conservation and minimum transpor-
tation-related degradation of the environ-
ment; and 

(4) vehicle design which emphasizes durabil-
ity, length of practical lifetime, ease of repair, 
and interchangeability and replaceability of 
parts. 

(Pub. L. 94–413, § 6, Sept. 17, 1976, 90 Stat. 1263; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted in text for ‘‘Ad-

ministrator’’ pursuant to section 301(a) of Pub. L. 95–91, 

see Codification note set out under section 2502 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2506, 2512 of this 

title; title 42 section 2473. 

§ 2506. Demonstrations 

(a) Data development; baseline data; acquisition 
of vehicles 

Within 12 months after September 17, 1976, the 
Secretary of Energy shall develop data charac-
terizing the present state-of-the-art with respect 
to electric and hybrid vehicles. The data so de-
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veloped shall serve as baseline data to be uti-
lized in order (1) to compare improvements in 
electric and hybrid vehicle technologies; (2) to 
assist in establishing the performance standards 
under subsection (b)(1) of this section; and (3) to 
otherwise assist in carrying out the purposes of 
this section. In developing any such data, the 
Secretary of Energy shall purchase or lease a 
reasonable number of such vehicles or enter into 
such other arrangements as the Secretary of En-
ergy deems necessary to carry out the purposes 
of this subsection. 

(b) Performance standards; factors considered; 
vehicle uses; revision; transmission of stand-
ards to Congress 

(1) Within 15 months after September 17, 1976, 
the Secretary of Energy shall promulgate rules 
establishing performance standards for electric 
and hybrid vehicles to be purchased or leased 
pursuant to subsection (c)(1) of this section. The 
standards so developed shall take into account 
the factors of energy conservation, urban traffic 
characteristics, patterns of use for ‘‘second’’ ve-
hicles, consumer preferences, maintenance 
needs, battery recharging characteristics, agri-
cultural requirements, materials demand and 
their ability to be recycled, vehicle safety and 
insurability, cost, and other relevant consider-
ations, as such factors and considerations par-
ticularly apply to or affect vehicles with elec-
tric or hybrid propulsion systems. Such stand-
ards are to be developed taking into account (A) 
the best current state-of-the-art, and (B) reason-
able estimates as to the future state-of-the-art, 
based on projections of results from the research 
and development conducted under section 2505 of 
this title. In developing such standards, the Sec-
retary of Energy shall consult with appropriate 
experts concerning design needs for electric and 
hybrid vehicles which are compatible with long- 
range urban planning, traffic management, and 
vehicle safety. 

(2) Separate performance standards shall be 
established under subsection (b)(1) of this sec-
tion with respect to (A) electric or hybrid vehi-
cles for personal use, and (B) commercial elec-
tric or hybrid vehicles. Such performance stand-
ards shall represent the minimum level of per-
formance which is required with respect to any 
vehicles purchased or leased pursuant to sub-
section (c) of this section. Initial performance 
standards under subsection (b)(1) of this section 
shall be set at such levels as the Secretary of 
Energy determines are necessary to promote the 
acquisition and use of such vehicles for trans-
portation purposes which are within the capabil-
ity (as determined by the Secretary of Energy) 
of electric and hybrid vehicles. 

(3) Such performance standards shall be re-
vised, by rule, periodically as the state-of-the- 
art improves. 

(4) The Secretary of Energy shall transmit to 
the Speaker of the House of Representatives and 
the President of the Senate, and to the Commit-
tee on Science, Space, and Technology of the 
House of Representatives and the Committee on 
Energy and Natural Resources of the Senate, the 
performance standards developed under para-
graph (1) and all revised performance standards 
established in connection with the demonstra-

tions specified in subsection (c)(2) of this sec-
tion. 

(c) Contracts for vehicle purchase or lease; deliv-
ery requirements; demonstration criteria 
and duration; availability of information for 
leasing and procurements 

(1) The Secretary of Energy shall, within 6 
months after the date of promulgation of per-
formance standards pursuant to subsection (b)(1) 
of this section, institute the first contracts for 
the purchase or lease of electric or hybrid vehi-
cles which satisfy the performance standards set 
forth under subsection (b)(1) of this section. The 
delivery of such vehicles shall be completed ac-
cording to the expedited best effort of the ad-
ministering agency and the selected manufac-
turer. To the extent practicable, vehicles pur-
chased or leased under such contracts shall rep-
resent a cross-section of the available tech-
nologies and of actual or potential vehicle use. 

(2) Thereafter, according to a planned sched-
ule, the Secretary of Energy shall contract for 
the purchase or lease of additional electric or 
hybrid vehicles which satisfy amended perform-
ance standards and represent continuing im-
provements in state-of-the-art. In conducting 
demonstrations, the Secretary of Energy shall 
consider— 

(A) the need and intent of the Congress to 
stimulate and encourage private sector pro-
duction as well as public knowledge, accept-
ance, and use of electric and hybrid vehicles; 
and 

(B) demonstration of varying degrees of ve-
hicle operations, management, and control for 
maximum widespread effectiveness and expo-
sure to public use. 

(3) The demonstration period shall extend 
through the fiscal year 1986, with purchase or 
leasing continuing through the fiscal year 1984. 
During the demonstration period the Secretary 
of Energy shall demonstrate 7,500 to 10,000 elec-
tric and hybrid vehicles. No more than 400 vehi-
cles may be procured for this purpose during fis-
cal year 1978. In order to allow industry time for 
advanced planning, the size and nature of pro-
jected electric and hybrid vehicle leasing and 
procurements will be made public by the admin-
istering agency. Publications under the preced-
ing sentence (each covering a period of two 
years) shall be released annually starting at an 
appropriate time in the fiscal year 1978. 

(d) Arrangements for the demonstration of vehi-
cles 

The Secretary of Energy, in supervising the 
demonstration of vehicles acquired under sub-
section (c) of this section, shall make such ar-
rangements as may be necessary or appro-
priate— 

(1)(A) to make such vehicles available to 
Federal agencies and to State or local govern-
ments and other persons for individual or busi-
ness use (including farms). The individuals and 
businesses involved shall be selected by an 
equitable process which assures that the Sec-
retary of Energy will receive accurate and 
adequate data on vehicle performance, includ-
ing representative geographical and climato-
logical information and data on user reaction 
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to the utilization of electric and hybrid vehi-
cles. Such individuals and businesses shall be 
given the option of purchasing or leasing such 
vehicles under terms and conditions which 
will promote their widespread use; 

(B) to pay the differential operating costs of 
such vehicles to the extent necessary to assure 
the adequate demonstration of such vehicles; 

(2) for demonstration maintenance projects, 
including maintenance organization and 
equipment needs and model training projects 
for maintenance procedures; and 

(3) for the dissemination of data on electric 
and hybrid vehicle safety and operating char-
acteristics (including nontechnical descriptive 
data which shall be made available by the 
Government Printing Office) (A) to Federal, 
State, and local consumer affairs agencies and 
groups; (B) to Federal, State, and local agri-
cultural and rural agencies and groups; and (C) 
to the public. 

(e) Displacement of private procurement; reports 
to congressional committees; reduction of 
number purchased 

(1) At least 60 days prior to entering into any 
contract for the purchase or lease of any electric 
or hybrid vehicle under subsection (c)(1) of this 
section or any advanced electric or hybrid vehi-
cle under subsection (c)(2) of this section, the 
Secretary of Energy shall determine (A) if the 
purchase or lease of the number of such vehicles 
specified in such subsection (c)(1) or (c)(2) of this 
section will, with high probability, displace the 
normal level of private procurement of such ve-
hicles which would conform to the applicable 
performance standards promulgated pursuant to 
subsection (b) of this section and which would be 
used in the United States, and (B) if such dis-
placement will occur, the necessary extent of 
such displacement in order to carry out the pur-
poses of this chapter. 

(2) The Secretary of Energy shall reduce the 
number of vehicles for which he shall contract 
for the purchase or lease under subsection (c)(1) 
or (c)(2) of this section by the number deter-
mined under subsection (e)(1)(A) of this section 
as modified by subsection (e)(1)(B) of this sec-
tion, except in no event shall he contract for the 
purchase or lease pursuant to subsection (c)(1) of 
this section of less than 1,000 electric or hybrid 
vehicles, and in no event shall he contract for 
the purchase or lease pursuant to subsection 
(c)(2) of this section of less than 2,500 advanced 
electric or hybrid vehicles unless he determines 
on the basis of responses to the solicitations for 
proposals for such contracts, under the provi-
sions of subsections (c)(1) and (c)(2) of this sec-
tion that lesser numbers of such vehicles which 
satisfy the applicable performance standards 
will be available within the delivery periods. All 
other provisions of subsection (c) of this section 
shall apply. 

(Pub. L. 94–413, § 7, Sept. 17, 1976, 90 Stat. 1263; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577; Pub. L. 95–238, title VI, § 601, Feb. 25, 
1978, 92 Stat. 91; Pub. L. 96–470, title I, § 105, Oct. 
19, 1980, 94 Stat. 2238; Pub. L. 97–375, title I, 
§ 106(b), Dec. 21, 1982, 96 Stat. 1820; Pub. L. 
103–437, § 5(d)(1), Nov. 2, 1994, 108 Stat. 4582.) 

AMENDMENTS 

1994—Subsec. (b)(4). Pub. L. 103–437 substituted ‘‘Com-

mittee on Science, Space, and Technology’’ for ‘‘Com-

mittee on Science and Technology’’. 

1982—Subsec. (e)(1). Pub. L. 97–375 struck out provi-

sion that at the time any determination on the dis-

placement of private procurement of hybrid vehicles 

was made, that Secretary of Energy transmit such de-

termination, with relevant supporting information, to 

the Committee on Science and Technology of the House 

and the Committee on Commerce, Science, and Trans-

portation of the Senate. 

1980—Subsec. (c)(4). Pub. L. 96–470 struck out par. (4) 

which provided that if the Administrator determines on 

the basis of his annual review of the program that at 

least 200 vehicles cannot be added to the project during 

fiscal year 1978, at least 600 during fiscal year 1979, at 

least 1,700 during fiscal year 1980, and at least 7,500 in 

the aggregate during the fiscal years 1981 through 1984, 

he immediately forward a detailed explanation to Con-

gress. 

1978—Subsec. (b)(3). Pub. L. 95–238, § 601(a), struck out 

requirement that rules promulgated under par. (1) be 

amended not later than 6 months prior to the date for 

contracts specified in subsec. (c)(2) of this section. 

Subsec. (b)(4). Pub. L. 95–238, § 601(b), substituted pro-

visions relating to transmission of standards developed 

under par. (1) and all revised standards established in 

connection with the demonstrations specified in sub-

sec. (c)(2) of this section, for provisions relating to 

transmission of standards developed under par. (1) as 

revised and currently in effect prior to contracts for 

the production of vehicles under subsec. (c)(2) of this 

section. 

Subsec. (c). Pub. L. 95–238, § 601(c), in par. (1) sub-

stituted provisions relating to the first contracts for 

purchase or lease of vehicles and delivery of such vehi-

cles, for provisions relating to contracts for the pur-

chase or lease of 2,500 vehicles and delivery of such ve-

hicles within 39 months after Sept. 17, 1976, in par. (2) 

substituted provisions relating to contracts for the pur-

chase or lease of additional vehicles which satisfy 

amended performance standards and are improvements 

in the state-of-the-art and criteria for demonstrations, 

for provisions relating to contracts for the purchase or 

lease of 5,000 advanced vehicles and delivery of such ve-

hicles within 72 months after Sept. 17, 1976, with an 

extention of the delivery period for 6 additional 

months, and added pars. (3) and (4). 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted for ‘‘Adminis-

trator’’ in subsecs. (a), (b)(1), (2), (d), and (e) pursuant 

to section 301(a) of Pub. L. 95–91, see Codification note 

set out under section 2502 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2507, 2510, 2512 

of this title; title 42 section 2473. 

§ 2507. Contracts 

(a) Research, development, and demonstration 

The Secretary of Energy shall provide funds, 
by contract, to initiate, continue, supplement, 
and maintain research, development, and dem-
onstration activities which are necessary to 
carry out the purposes of the project. The Sec-
retary of Energy may enter into such contracts 
with any Federal agency, laboratory, university, 
nonprofit organization, industrial organization, 
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public or private agency, institution, organiza-
tion, corporation, partnership, or individual. 

(b) Consultation 

In addition to the requirements of sections 
2503 and 2504 of this title, the Secretary of En-
ergy, in the exercise of his duties and respon-
sibilities under this section, shall consult with 
the Department of Transportation, the Environ-
mental Protection Agency, the National Aero-
nautics and Space Administration, the Depart-
ment of Agriculture, and representatives of 
other appropriate Federal agencies, and shall es-
tablish procedures for periodic consultation 
with representatives of science, industry, and 
such other groups as may have special expertise 
in electric and hybrid vehicle research, develop-
ment, and demonstration. 

(c) Rules of Secretary of Energy; funding appli-
cations; required advertising 

Each contract under this section shall be en-
tered into in accordance with such rules as the 
Secretary of Energy may prescribe in accord-
ance with the provisions of this section. Each 
application for funding shall be made in writing 
in such form and with such content and other 
submissions as the Secretary of Energy shall re-
quire. The Secretary of Energy may enter into 
contracts under this section without regard to 
section 5 of title 41. 

(d) Purchase or lease of demonstration vehicles 
pursuant to agreements and utilization of 
Federal forms of assistance and participation 
authorized under other statutory provisions 

In addition to contracting for the purchase or 
lease of vehicles when conducting the dem-
onstrations established under section 2506 of this 
title, the Secretary of Energy may acquire or se-
cure use of such vehicles, or have such vehicles 
acquired or used by others, by making agree-
ments and utilizing various forms of Federal as-
sistance and participation which is authorized 
under the Energy Reorganization Act of 1974 
(Public Law 93–438) [42 U.S.C. 5801 et seq.] and 
the Federal Nonnuclear Energy Research and 
Development Act of 1974 (Public Law 93–577) [42 
U.S.C. 5901 et seq.]. 

(e) Cost-sharing and use of American materials 
for demonstrations 

When contracting and otherwise using Federal 
funds to conduct demonstrations under this 
chapter, the Secretary of Energy shall seek 
cost-sharing with others to the maximum extent 
practical. During the first 2 years of demonstra-
tion activities the Secretary of Energy may 
enter into procurement or lease contracts for 
purposes of carrying out demonstrations under 
this chapter without regard to the provisions of 
title III of the Act of March 3, 1933 (47 Stat. 1520; 
41 U.S.C. 10a–10c). 

(Pub. L. 94–413, § 8, Sept. 17, 1976, 90 Stat. 1266; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577; Pub. L. 95–238, title VI, § 602, Feb. 25, 
1978, 92 Stat. 92.) 

REFERENCES IN TEXT 

The Energy Reorganization Act of 1974 (Public Law 

93–438), referred to in subsec. (d), is Pub. L. 93–438, Oct. 

11, 1974, 88 Stat. 1233, as amended, which is classified 

principally to chapter 73 (§ 5801 et seq.) of Title 42, The 

Public Health and Welfare. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 5801 of Title 42 and Tables. 

The Federal Nonnuclear Energy Research and Devel-

opment Act of 1974 (Public Law 93–577), referred to in 

subsec. (d), is Pub. L. 93–577, Dec. 31, 1974, 88 Stat. 1878, 

as amended, which is classified generally to chapter 74 

(§ 5901 et seq.) of Title 42. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 5901 of Title 42 and Tables. 

Title III of the Act of March 3, 1933 (47 Stat. 1520; 41 

U.S.C. 10a–10c), referred to in subsec. (e), is title III of 

act Mar. 3, 1933, ch. 212, 47 Stat. 1520, as amended, 

known as the Buy American Act, which is classified 

generally to sections 10a, 10b, and 10c of Title 41, Public 

Contracts. For complete classification of this Act to 

the Code, see Short Title note set out under section 10a 

of Title 41 and Tables. 

CODIFICATION 

In subsec. (b), the words ‘‘the Federal Energy Admin-

istration,’’ which followed ‘‘Environmental Protection 

Agency,’’ have been omitted from the Code in view of 

the termination of the Federal Energy Administration 

and the transfer of the functions of the Administration 

to the Secretary of Energy pursuant to sections 301(a) 

and 703 of Pub. L. 95–91 which are classified to sections 

7151(a) and 7293 of Title 42, The Public Health and Wel-

fare. This transfer would result in this phrase being re-

dundant in that it would provide for the Secretary of 

Energy to consult with the Secretary of Energy. 

AMENDMENTS 

1978—Subsecs. (d), (e). Pub. L. 95–238 added subsecs. 

(d) and (e). 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted for ‘‘Adminis-

trator’’ in subsecs. (a) to (c) and the first time it ap-

pears in subsec. (e) pursuant to section 301(a) of Pub. L. 

95–91, see Codification note set out under section 2502 of 

this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2511 of this title; 

title 42 section 2473. 

§ 2508. Encouragement and protection of small 
business 

(a) Opportunity to participate 

The Secretary of Energy shall take such steps 
as are feasible to assure that small business con-
cerns have a realistic and adequate opportunity 
to participate in the project. 

(b) Reservation of funds 

To assist in accomplishing the objectives of 
subsection (a) of this section, the Secretary of 
Energy shall reserve, for contracts with small 
business concerns, a reasonable portion of the 
funds made available pursuant to this chapter 
for research, development, or demonstration of 
electric or hybrid vehicles. 

(c) Contract terms and conditions; planning 
grants 

The Secretary of Energy shall, in addition to 
the requirements set forth in subsections (a) and 
(b) of this section— 

(1) include in all contracts for research, de-
velopment, or demonstration of electric or hy-
brid vehicles such terms, conditions, and pay-
ment schedules as may assist in meeting the 
needs of small business concerns, and shall 
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take steps to avoid the inclusion in such con-
tracts of any terms, conditions, or penalties 
which would tend to prevent such concerns 
from participating in the program under this 
chapter; and 

(2) make planning grants available to quali-
fied small business concerns which require as-
sistance in developing, submitting, and enter-
ing into such contracts. 

(Pub. L. 94–413, § 9, Sept. 17, 1976, 90 Stat. 1266; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted in text for ‘‘Ad-

ministrator’’ pursuant to section 301(a) of Pub. L. 95–91, 

see Codification note set out under section 2502 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 2473. 

§ 2509. Loan guarantees 

(a) Congressional policy 

It is the policy of the Congress to assist in the 
introduction into the Nation’s transportation 
fleet of electric and hybrid vehicles and to as-
sure that qualified small business concerns and 
other qualified borrowers are not excluded from 
participation in such development due to lack of 
adequate capital. Accordingly, it is the policy of 
the Congress to provide guarantees of loans 
made for such purposes. 

(b) Encouragement of commercial production; 
purpose of loans 

In order to encourage the commercial produc-
tion of electric and hybrid vehicles, the Sec-
retary of Energy is authorized to guarantee, and 
to enter into commitments to guarantee, prin-
cipal and interest on loans made by lenders to 
qualified borrowers, primarily small business 
concerns, for the purposes of— 

(1) research and development related to elec-
tric and hybrid vehicle technology; 

(2) prototype development for such vehicles 
and parts thereof; 

(3) construction of capital equipment related 
to research on, and development and produc-
tion of, electric and hybrid vehicles and com-
ponents; or 

(4) initial operating expenses associated with 
the development and production of electric 
and hybrid vehicles and components. 

(c) Maximum amount of loan guarantee 

Any guarantee under this section shall apply 
only to so much of the principal amount of the 
loan involved as does not exceed 90 percentum of 
the aggregate cost of the activity with respect 
to which the loan is made. 

(d) Terms and conditions of guarantee 

Loan guarantees under this section shall be on 
such terms and conditions as the Secretary of 
Energy determines, except that a guarantee 
shall be made under this section only if— 

(1) the loan bears interest at a rate not to 
exceed such annual percent on the principal 
obligation outstanding as the Secretary of En-
ergy determines to be reasonable, taking into 

account the range of interest rates prevailing 
in the private sector for similar loans and 
risks by the United States; 

(2) the terms of such loan require full repay-
ment over a period not to exceed 15 years; 

(3) in the judgment of the Secretary of En-
ergy, the amount of the loan (when combined 
with amounts available to the qualified bor-
rower from other sources) will be sufficient to 
carry out the activity with respect to which 
the loan is made; 

(4) in the judgment of the Secretary of En-
ergy, there is reasonable assurance of repay-
ment of the loan by the qualified borrower; 
and 

(5) no loan shall be guaranteed by the Sec-
retary of Energy under subsection (b) of this 
section unless the Secretary of Energy finds 
that no other reasonable means of financing or 
refinancing is reasonably available to the ap-
plicant. 

(e) Maximum guarantee per loan; maximum of 
aggregate guarantees; Electric and Hybrid 
Vehicle Development Fund; establishment, 
funding, etc. 

(1) The amount of the guarantee of any loan 
shall not exceed $3,000,000, unless the Secretary 
of Energy finds that a higher guarantee level for 
specific loan guarantees is necessary in order to 
carry out the purposes of this chapter. If the 
Secretary of Energy makes such finding, he 
shall immediately report that finding to the 
Speaker of the House of Representatives, the 
President of the Senate, the Committee on 
Science, Space, and Technology of the House of 
Representatives, and the Committee on Com-
merce, Science, and Transportation of the Sen-
ate. 

(2) The aggregate amount of guarantees out-
standing under this section at any one time 
shall not exceed $60,000,000. 

(3)(A) There is established in the Treasury of 
the United States an Electric and Hybrid Vehi-
cle Development Fund (hereinafter in this para-
graph referred to as the ‘‘fund’’), which shall be 
available to the Secretary of Energy for carry-
ing out the loan guarantee and principal and in-
terest assistance program authorized by this 
chapter, including the payment of administra-
tive expenses incurred in connection therewith. 
Moneys in the fund not needed for current oper-
ations may, with the approval of the Secretary 
of the Treasury, be invested in bonds or other 
obligations of, or guaranteed by, the United 
States. 

(B) There shall be paid into the fund such part 
of the amounts appropriated pursuant to section 
2514 of this title as the Secretary of Energy 
deems necessary to carry out the purposes of 
this chapter and such amounts as may be re-
turned to the United States pursuant to sub-
section (g) of this section, and the amounts in 
the fund shall remain available until expended, 
except that after the expiration of the 7-year pe-
riod established by subsection (h) of this section 
such amounts in the fund as are not required to 
secure outstanding guarantee obligations shall 
be paid into the general fund of the Treasury. 

(C) If at any time the moneys available in the 
fund are insufficient to enable the Secretary of 
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Energy to discharge his responsibilities under 
this section, he shall issue to the Secretary of 
the Treasury notes or other obligations in such 
forms and denominations, bearing such matu-
rities, and subject to such terms and conditions 
as may be prescribed by the Secretary of the 
Treasury. This borrowing authority shall be ef-
fective only to such extent or in such amounts 
as are specified in appropriation Acts. Such au-
thority shall be without fiscal year limitation. 
Redemption of such notes or obligations shall be 
made by the Secretary of Energy from appro-
priations or other moneys available under this 
chapter. Such notes or other obligations shall 
bear interest at a rate determined by the Sec-
retary of the Treasury, which shall not be less 
than a rate determined by taking into consider-
ation the average market yield on outstanding 
marketable obligations of the United States of 
comparable maturities during the month preced-
ing the issuance of the notes or other obliga-
tions. The Secretary of the Treasury shall pur-
chase any notes or other obligations issued here-
under and for that purpose he is authorized to 
use as a public debt transaction the proceeds 
from the sale of any securities issued under 
chapter 31 of title 31, and the purposes for which 
securities may be issued under that chapter are 
extended to include any purchase of such notes 
or obligations. The Secretary of the Treasury 
may at any time sell any of the notes or other 
obligations acquired by him under this sub-
section. All redemptions, purchases, and sales 
by the Secretary of the Treasury of such notes 
or other obligations shall be treated as public 
debt transactions of the United States. 

(D) Business-type financial reports covering 
the operations of the fund shall be submitted to 
the Congress by the Secretary of Energy annu-
ally upon the completion of the appropriate ac-
counting period. 

(f) Qualified borrower 

As used in this section, the term ‘‘qualified 
borrower’’ means any partnership, corporation, 
or other legal entity which (as determined by 
the Secretary of Energy) has presented satisfac-
tory evidence of an interest in electric or hybrid 
vehicle technology and is capable of performing 
research or completing the development and 
production of electric or hybrid vehicles or any 
components thereof in an acceptable manner. 

(g) Payment of principal and interest; default; re-
covery of losses 

(1) With respect to any loan guaranteed pursu-
ant to this section, the Secretary of Energy is 
authorized to enter into a contract to pay, and 
to pay, the lender for and on behalf of the bor-
rower the principal and interest charges which 
become due and payable on the unpaid balance 
of such loan if the Secretary of Energy finds— 

(A) that the borrower is unable to meet prin-
cipal and interest charges, that it is in the 
public interest to permit the borrower to con-
tinue to pursue the purposes of the project, 
and that the probable net cost to the Federal 
Government in paying such principal will be 
less than that which would result in the event 
of a default; and 

(B) that the amount of such principal and in-
terest charges which the Secretary of Energy 

is authorized to pay shall be no greater than 
the amount of principal and interest which the 
borrower is obligated to pay under the loan 
agreement. 

(2) In the event of any default by a qualified 
borrower on a guaranteed loan, the Secretary of 
Energy is authorized to make payment in ac-
cordance with the guarantee, and the Attorney 
General shall take such action as may be appro-
priate to recover the amounts of such payments 
(including any payment of principal and interest 
under paragraph (1)) from such assets of the de-
faulting borrower as are associated with the ac-
tivity with respect to which the loan was made 
or from any other surety included in the terms 
of the guarantee. 

(h) Seven year limitation 

No loan guarantee shall be made, or interest 
assistance contracts entered into, pursuant to 
this section, after the expiration of the 7-year 
period following September 17, 1976. 

(i) Citizenship of applicant; corporations; waiver 

An applicant seeking a guarantee under this 
section must be a citizen or national of the 
United States. A corporation, partnership, firm, 
or association shall not be deemed to be a citi-
zen or national of the United States unless the 
Secretary of Energy determines that it satisfac-
torily meets all the requirements of sections 802 
and 803 of title 46, Appendix, for determining 
such citizenship, except that the provisions in 
section 802(a) of title 46, Appendix, concerning 
(1) the citizenship of officers or directors of a 
corporation, and (2) the interest required to be 
owned in the case of a corporation, association, 
or partnership operating a vessel in the coast-
wise trade, shall not be applicable. The Sec-
retary of Energy, in consultation with the Sec-
retary of State, may waive such requirements in 
the case of a corporation, partnership, firm, or 
association, controlling interest in which is 
owned by citizens of countries which are partici-
pants in the International Energy Agreement. 

(j) Pledge of full faith and credit of United States 

The full faith and credit of the United States 
is pledged to the payment of all obligations in-
curred under this section. 

(Pub. L. 94–413, § 10, Sept. 17, 1976, 90 Stat. 1267; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577; Pub. L. 95–238, title VI, § 603, Feb. 25, 
1978, 92 Stat. 93; Pub. L. 103–437, § 5(d)(2), Nov. 2, 
1994, 108 Stat. 4582.) 

CODIFICATION 

In subsec. (e)(3)(C), ‘‘chapter 31 of title 31’’ and ‘‘that 

chapter’’ substituted for ‘‘the Second Liberty Bond 

Act, as amended’’ and ‘‘that Act’’, respectively, on au-

thority of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 Stat. 

1067, the first section of which enacted Title 31, Money 

and Finance. 

AMENDMENTS 

1994—Subsec. (e)(1). Pub. L. 103–437 substituted ‘‘Com-

mittee on Science, Space, and Technology’’ for ‘‘Com-

mittee on Science and Technology’’ and ‘‘Committee 

on Commerce, Science, and Transportation’’ for ‘‘Com-

mittee on Commerce’’. 
1978—Subsec. (e)(3). Pub. L. 95–238, § 603(a)(1), added 

par. (3). 
Subsec. (g). Pub. L. 95–238, § 603(b), inserted provisions 

relating to payment of principal by the Administrator. 
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1 See References in Text note below. 

Subsec. (h). Pub. L. 95–238, § 603(c), substituted ‘‘7’’ for 

‘‘5’’. 

Subsec. (j). Pub. L. 95–238, § 603(a)(2), added subsec. (j). 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted for ‘‘Adminis-

trator’’ in subsecs. (b), (d), (e)(1), (f), and (i) pursuant to 

section 301(a) of Pub. L. 95–91, see Codification note set 

out under section 2502 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 2473. 

§ 2510. Use of electric and hybrid vehicles by 
Federal agencies 

The Postmaster General of the United States 
Postal Service, the Administrator of the Gen-
eral Services Administration, the Secretary of 
Defense, and the heads of other Federal agencies 
shall— 

(1) carry out a study of the practicability of 
using electric and hybrid vehicles in the per-
formance of some or all of the functions of 
their agencies; and 

(2) arrange for the introduction of electric 
and hybrid vehicles into their fleets as soon as 
possible. 

For competitive procurement purposes in pur-
chasing such vehicles, life-cycle costing and any 
beneficial air pollution control characteristics 
of electric and hybrid vehicles shall be fully 
taken into account. If the head of the agency in-
volved determines that electric or hybrid vehi-
cles are technologically practicable, but that 
they are not completely economically competi-
tive with conventional vehicles, the Secretary of 
Energy may, for purposes of the demonstration 
program described in section 2506 of this title, 
pay to such agency the incremental costs of the 
electric or hybrid vehicles, including differential 
operating costs. 

(Pub. L. 94–413, § 11, Sept. 17, 1976, 90 Stat. 1268; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted in text for ‘‘Ad-

ministrator’’ pursuant to section 301(a) of Pub. L. 95–91, 

see Codification note set out under section 2502 of this 

title. 

§ 2511. Patents 

Section 5908 of title 42 shall apply to any con-
tract (including any assignment, substitution of 
parties, or subcontract thereunder), entered 
into, made, or issued by the Secretary of Energy 
pursuant to section 2507 of this title. 

(Pub. L. 94–413, § 12, Sept. 17, 1976, 90 Stat. 1269; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted in text for ‘‘Ad-

ministrator’’ pursuant to section 301(a) of Pub. L. 95–91, 

see Codification note set out under section 2502 of this 

title. 

§ 2512. Studies 

(a) Bias of surface transportation systems; sub-
mission of report 

The Secretary of Energy shall conduct a study 
to determine the existence of any tax, regu-
latory, traffic, urban design, rural electrical, or 
other institutional factor which tends or may 
tend to bias surface transportation systems to-
ward vehicles of particular characteristics. The 
Secretary of Energy shall submit a report to the 
Congress on the findings and conclusions of such 
study, within 1 year after September 17, 1976. 
The report shall include any legislative or other 
recommendations of the Secretary of Energy. 

(b) Material demand and pollution effect; impact 
statement 

The Secretary of Energy shall conduct a con-
tinuing assessment of the long-range material 
demand and pollution effects which may result 
from or in connection with the electrification of 
urban traffic. Such assessment shall include a 
statement of the Secretary of Energy’s current 
findings in each report submitted under section 
2513 1 of this title. Any environmental impact 
statement which may be filed under a Federal 
law with respect to research, development, or 
demonstration activities under this chapter 
shall include reference to the matters which are 
subject to assessment under this subsection. 

(c) Incentives to encourage utilization; inclusion 
of electric vehicles in calculation of average 
fuel economy; evaluation program; annual 
report; final report and recommendations to 
Congress on January 1, 1987 

The Secretary of Energy shall perform, or 
cause to be performed, studies and research on 
incentives to promote broader utilization and 
consumer acceptance of electric and hybrid ve-
hicle technologies. A description and a state-
ment of the findings of such studies and re-
search activities shall be included in each report 
submitted under section 2513 1 of this title. 

(1) The Secretary of Energy in consultation 
with the Secretary of Transportation and the 
Administrator of the Environmental Protec-
tion Agency is authorized and directed to con-
duct a seven-year evaluation program of the 
inclusion of electric vehicles, as defined in sec-
tion 512(b)(2) 1 of the Motor Vehicle Informa-
tion and Cost Savings Act (15 U.S.C. 2012(b)(2)), 
in the calculation of average fuel economy 
pursuant to section 32904(a)(1) of title 49 to de-
termine the value and implications of such in-
clusion as an incentive for the early initiation 
of industrial engineering development and ini-
tial commercialization of electric vehicles in 
the United States. The evaluation program 
shall be conducted in parallel with the re-
search and development activities of section 
2505 of this title and demonstration activities 
of section 2506 of this title to provide all nec-
essary information no later than January 1, 
1987, for the private sector and Federal, State 
and local officials to make required decisions 
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for the full commercialization of electric vehi-
cles in the United States. 

(2) The Administrator of the Environmental 
Protection Agency, in consultation with the 
Secretary of Energy and the Secretary of 
Transportation, shall implement immediately 
the evaluation program by promulgating, 
within sixty days of January 7, 1980, regula-
tions to include electric vehicles in average 
fuel economy calculations under section 
32904(a)(1) of title 49. 

(3) The Secretary of Energy, in consultation 
with the Secretary of Transportation and the 
Administrator of the Environmental Protec-
tion Agency, shall include a full discussion of 
this evaluation program in the annual report 
required by section 2513 1 of this title in each 
year after promulgation of the regulations 
under paragraph (2). The Secretary of Energy, 
in consultation with the Secretary of Trans-
portation and the Administrator of the Envi-
ronmental Protection Agency, shall submit to 
the Congress on January 1, 1987, a final report 
on the results of the evaluation program and 
any recommendations regarding the continued 
inclusion of electric vehicles in the average 
fuel economy calculations under part C of sub-
title VI of title 49. 

(d) Safety standards and regulations 

The Secretary of Transportation shall conduct 
a study of the current and future applicability 
of safety standards and regulations to electric 
and hybrid vehicles. The Secretary of Transpor-
tation shall report the results of such study to 
the Secretary of Energy and the Congress within 
1 year after September 17, 1976. 

(e) Regenerative braking systems 

The Secretary of Energy shall conduct a study 
to determine the overall effectiveness and fea-
sibility of including regenerative braking sys-
tems on electric and other automobiles in order 
to recover energy. In such study the Secretary 
of Energy shall— 

(1) review the history of regenerative brak-
ing devices; 

(2) describe relevant experimental test data 
and theoretical calculations with respect to 
such devices; 

(3) assess the net energy impacts and cost ef-
fectiveness of such devices; 

(4) examine present patents and patent pol-
icy regarding such devices; and 

(5) determine whether regenerative braking 
should be used on some of the advanced elec-
tric or hybrid vehicles to be purchased or 
leased pursuant to section 2506(c)(2) of this 
title. 

The Secretary of Energy shall submit a report 
to the Congress on the findings and conclusions 
of such study within 1 year after September 17, 
1976. 

(Pub. L. 94–413, § 13, Sept. 17, 1976, 90 Stat. 1269; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577; Pub. L. 96–185, § 18, Jan. 7, 1980, 93 Stat. 
1336.) 

REFERENCES IN TEXT 

Section 2513 of this title, referred to in subsecs. (b) 

and (c), was repealed by Pub. L. 104–66, title I, § 1051(o), 

Dec. 21, 1995, 109 Stat. 717. 

Section 512(b)(2) of the Motor Vehicle Information 

and Cost Savings Act (15 U.S.C. 2012(b)(2)), referred to 

in subsec. (c)(1), was repealed by Pub. L. 103–272, § 7(b), 

July 5, 1994, 108 Stat. 1379, the first section of which en-

acted subtitles II, III, and V to X of Title 49, Transpor-

tation. 

CODIFICATION 

In subsec. (c), ‘‘section 32904(a)(1) of title 49’’ sub-

stituted for ‘‘section 503(a)(1) and (2) of the Motor Vehi-

cle Information and Cost Savings Act (15 U.S.C. 

2003(a)(1) and (2))’’ and ‘‘section 503(a)(1) and (2) of the 

Motor Vehicle Information and Cost Savings Act’’, and 

‘‘part C of subtitle VI of title 49’’ substituted for ‘‘the 

Motor Vehicle Information and Cost Savings Act [15 

U.S.C. 1901 et seq.]’’ on authority of Pub. L. 103–272, 

§ 6(b), July 5, 1994, 108 Stat. 1378, the first section of 

which enacted subtitles II, III, and V to X of Title 49, 

Transportation, and on authority of Pub. L. 103–429, 

§ 10(b), Oct. 31, 1994, 108 Stat. 4391, section 6(43)(B) of 

which enacted section 32918 as part of part C of subtitle 

VI of Title 49. 

January 7, 1980, referred to in subsec. (c)(2), was in 

the original ‘‘enactment of the Act’’ which has been 

translated as meaning the date of enactment of Pub. L. 

96–185 as the probable intent of Congress in view of the 

fact that section 18 of Pub. L. 96–185 enacted subsec. 

(c)(1) to (3) of this section. 

A part of par. (2) of section 2512(c) of the Electric and 

Hybrid Vehicle Research, Development, and Dem-

onstration Act of 1976, as added by Pub. L. 96–185, has 

not been included in the text of subsec. (c)(2) of this 

section. The omitted provision consists of directory 

language for an amendment of section 2003 of this title 

and the indicated amendment has been executed to the 

text of that section as directed. 

In subsec. (d), ‘‘Secretary of Transportation’’ sub-

stituted for ‘‘Secretary’’ in two places for clarity, see 

Codification note set out under section 2502 of this 

title. 

AMENDMENTS 

1980—Subsec. (c)(1) to (3). Pub. L. 96–185 added pars. 

(1) to (3). 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted for ‘‘Adminis-

trator’’ in subsecs. (a), (b), (d), and (e) pursuant to sec-

tion 301(a) of Pub. L. 95–91, see Codification note set out 

under section 2502 of this title. 

ELECTRIC VEHICLES 

Pub. L. 100–494, § 7, Oct. 14, 1988, 102 Stat. 2452, di-

rected Secretary of Transportation to study whether 

regulations should be amended or promulgated to stim-

ulate production and introduction of electric and solar- 

powered vehicles into commerce and to report to Con-

gress on results of study, prior to repeal by Pub. L. 

103–272, § 7(b), July 5, 1994, 108 Stat. 1379. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2503 of this title. 

§ 2513. Repealed. Pub. L. 104–66, title I, § 1051(o), 
Dec. 21, 1995, 109 Stat. 717 

Section, Pub. L. 94–413, § 14, Sept. 17, 1976, 90 Stat. 

1270; Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 Stat. 

577, directed Secretary of Energy to submit to Congress 

annual reports on activities under this chapter. 

§ 2514. Authorization for appropriations 

(a) There are authorized to be appropriated to 
the Secretary of Energy, for purposes of carry-
ing out this chapter, (1) not to exceed $30,000,000 
for the fiscal year ending September 30, 1977, ex-
cept that at least $10,000,000 of such authoriza-
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tion shall be allocated for battery research and 
development; (2) not to exceed $40,000,000 for the 
fiscal year ending September 30, 1978; (3) not to 
exceed $25,000,000 for the fiscal year ending Sep-
tember 30, 1979; (4) not to exceed $20,000,000 for 
the fiscal year ending September 30, 1980; and (5) 
not to exceed $45,000,000 for the fiscal year end-
ing September 30, 1981. Any amount appro-
priated pursuant to this section shall remain 
available until expended, and any amount au-
thorized for any fiscal year prior to the fiscal 
year ending September 30, 1981, but not appro-
priated, may be appropriated for any succeeding 
fiscal year through the fiscal year ending Sep-
tember 30, 1983. 

(b) Any moneys received by the Secretary of 
Energy from vehicle sales or leases or other ac-
tivities under this chapter may be retained and 
used for purposes of carrying out this chapter, 
notwithstanding the provisions of section 3302(b) 
of title 31, and may remain available until ex-
pended; but the amount authorized to be appro-
priated for any fiscal year under subsection (a) 
of this section shall be reduced by the amount of 
the moneys so received in that year. 

(Pub. L. 94–413, § 16, Sept. 17, 1976, 90 Stat. 1270; 
Pub. L. 95–91, title III, § 301(a), Aug. 4, 1977, 91 
Stat. 577.) 

CODIFICATION 

In subsec. (b), ‘‘section 3302(b) of title 31’’ substituted 

for ‘‘section 3617 of the Revised Statutes (31 U.S.C. 484)’’ 

on authority of Pub. L. 97–258, § 4(b), Sept. 13, 1982, 96 

Stat. 1067, the first section of which enacted Title 31, 

Money and Finance. 

TRANSFER OF FUNCTIONS 

‘‘Secretary of Energy’’ substituted in text for ‘‘Ad-

ministrator’’ pursuant to section 301(a) of Pub. L. 95–91, 

see Codification note set out under section 2502 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2509 of this title. 

CHAPTER 53—TOXIC SUBSTANCES CONTROL 

SUBCHAPTER I—CONTROL OF TOXIC 

SUBSTANCES 

Sec. 

2601. Findings, policy, and intent. 
(a) Findings. 
(b) Policy. 
(c) Intent of Congress. 

2602. Definitions. 
2603. Testing of chemical substances and mixtures. 

(a) Testing requirements. 
(b) Testing requirement rule. 
(c) Exemption. 
(d) Notice. 
(e) Priority list. 
(f) Required actions. 
(g) Petition for standards for the devel-

opment of test data. 
2604. Manufacturing and processing notices. 

(a) In general. 
(b) Submission of test data. 
(c) Extension of notice period. 

(d) Content of notice; publications in the 

Federal Register. 

(e) Regulation pending development of 

information. 

(f) Protection against unreasonable 

risks. 

(g) Statement of reasons for not taking 

action. 

Sec. 

(h) Exemptions. 

(i) ‘‘Manufacture’’ and ‘‘process’’ de-

fined. 

2605. Regulation of hazardous chemical substances 

and mixtures. 

(a) Scope of regulation. 

(b) Quality control. 

(c) Promulgation of subsection (a) rules. 

(d) Effective date. 

(e) Polychlorinated biphenyls. 

2606. Imminent hazards. 

(a) Actions authorized and required. 

(b) Relief authorized. 

(c) Venue and consolidation. 

(d) Action under section 2605. 

(e) Representation. 

(f) ‘‘Imminently hazardous chemical sub-

stance or mixture’’ defined. 

2607. Reporting and retention of information. 

(a) Reports. 

(b) Inventory. 

(c) Records. 

(d) Health and safety studies. 

(e) Notice to Administrator of substan-

tial risks. 

(f) ‘‘Manufacture’’ and ‘‘process’’ de-

fined. 

2608. Relationship to other Federal laws. 

(a) Laws not administered by the Admin-

istrator. 

(b) Laws administered by the Adminis-

trator. 

(c) Occupational safety and health. 

(d) Coordination. 

2609. Research, development, collection, dissemi-

nation, and utilization of data. 

(a) Authority. 

(b) Data systems. 

(c) Screening techniques. 

(d) Monitoring. 

(e) Basic research. 

(f) Training. 

(g) Exchange of research and develop-

ment results. 

2610. Inspections and subpoenas. 

(a) In general. 

(b) Scope. 

(c) Subpoenas. 

2611. Exports. 

(a) In general. 

(b) Notice. 

2612. Entry into customs territory of the United 

States. 

(a) In general. 

(b) Rules. 

2613. Disclosure of data. 

(a) In general. 

(b) Data from health and safety studies. 

(c) Designation and release of confiden-

tial data. 

(d) Criminal penalty for wrongful disclo-

sure. 

(e) Access by Congress. 

2614. Prohibited acts. 

2615. Penalties. 

(a) Civil. 

(b) Criminal. 

2616. Specific enforcement and seizure. 

(a) Specific enforcement. 

(b) Seizure. 

2617. Preemption. 

(a) Effect on State law. 

(b) Exemption. 

2618. Judicial review. 

(a) In general. 

(b) Additional submissions and presen-

tations; modifications. 

(c) Standard of review. 

(d) Fees and costs. 
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Sec. 

(e) Other remedies. 

2619. Citizens’ civil actions. 

(a) In general. 

(b) Limitation. 

(c) General. 

(d) Consolidation. 

2620. Citizens’ petitions. 

(a) In general. 

(b) Procedures. 

2621. National defense waiver. 

2622. Employee protection. 

(a) In general. 

(b) Remedy. 

(c) Review. 

(d) Enforcement. 

(e) Exclusion. 

2623. Employment effects. 

(a) In general. 

(b) Investigations. 

2624. Studies. 

(a) Indemnification study. 

(b) Classification, storage, and retrieval 

study. 

2625. Administration. 

(a) Cooperation of Federal agencies. 

(b) Fees. 

(c) Action with respect to categories. 

(d) Assistance office. 

(e) Financial disclosures. 

(f) Statement of basis and purpose. 

(g) Assistant Administrator. 

2626. Development and evaluation of test methods. 

(a) In general. 

(b) Approval by Secretary. 

2627. State programs. 

(a) In general. 

(b) Approval by Administrator. 

(c) Annual reports. 

(d) Authorization. 

2628. Authorization of appropriations. 

2629. Annual report. 

SUBCHAPTER II—ASBESTOS HAZARD 

EMERGENCY RESPONSE 

2641. Congressional findings and purpose. 

(a) Findings. 

(b) Purpose. 

2642. Definitions. 

2643. EPA regulations. 

(a) In general. 

(b) Inspection. 

(c) Circumstances requiring response ac-

tions. 

(d) Response actions. 

(e) Implementation. 

(f) Operations and maintenance. 

(g) Periodic surveillance. 

(h) Transportation and disposal. 

(i) Management plans. 

(j) Changes in regulations. 

(k) Changes in guidance document. 

(l) Treatment of Department of Defense 

schools. 

(m) Waiver. 

2644. Requirements if EPA fails to promulgate reg-

ulations. 

(a) In general. 

(b) Inspection. 

(c) Operation and maintenance. 

(d) Management plan. 

(e) Building occupant protection. 

(f) Transportation and disposal. 

2645. Submission to State Governor. 

(a) Submission. 

(b) Governor requirements. 

(c) Management plan review. 

(d) Deferral of submission. 

(e) Status reports. 

2646. Contractor and laboratory accreditation. 

Sec. 

(a) Contractor accreditation. 

(b) Accreditation by State. 

(c) Accreditation by Administrator-ap-

proved course. 

(d) Laboratory accreditation. 

(e) Financial assistance contingent on 

use of accredited persons. 

(f) List of EPA-approved courses. 

2647. Enforcement. 

(a) Penalties. 

(b) Relationship to subchapter I of this 

chapter. 

(c) Enforcement considerations. 

(d) Citizen complaints. 

(e) Citizen petitions. 

(f) Citizen civil actions with respect to 

EPA regulations. 

(g) Failure to attain accreditation; pen-

alty. 

2648. Emergency authority. 

(a) Emergency action. 

(b) Injunctive relief. 

2649. State and Federal law. 

(a) No preemption. 

(b) Cost and damage awards. 

(c) State may establish more require-

ments. 

(d) No Federal cause of action. 

(e) Intent of Congress. 

2650. Asbestos contractors and local educational 

agencies. 

(a) Study. 

(b) State action. 

2651. Public protection. 

(a) Public protection. 

(b) Labor Department review. 

2652. Asbestos Ombudsman. 

(a) Appointment. 

(b) Duties. 

2653. EPA Study of asbestos-containing material in 

public buildings. 

2654. Transitional rules. 

2655. Worker protection. 

(a) Prohibition on certain activities. 

(b) Employee training and equipment. 

(c) ‘‘Emergency repair’’ defined. 

2656. Training grants. 

(a) Grants. 

(b) Authorization. 

SUBCHAPTER III—INDOOR RADON ABATEMENT 

2661. National goal. 

2662. Definitions. 

2663. EPA citizen’s guide. 

(a) Publication. 

(b) Information included. 

2664. Model construction standards and techniques. 

2665. Technical assistance to States for radon pro-

grams. 

(a) Required activities. 

(b) Discretionary assistance. 

(c) Information provided to professional 

organizations. 

(d) Proficiency rating program and train-

ing seminar. 

(e) Authorization. 

2666. Grant assistance to States for radon pro-

grams. 

(a) In general. 

(b) Application. 

(c) Eligible activities. 

(d) Preference to certain States. 

(e) Priority activities and projects. 

(f) Federal share. 

(g) Assistance to local governments. 

(h) Information. 

(i) Limitations. 

(j) Authorization. 

2667. Radon in schools. 
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Sec. 

(a) Study of radon in schools. 
(b) Authorization. 

2668. Regional radon training centers. 
(a) Funding program. 
(b) Purpose of centers. 
(c) Applications. 
(d) Selection criteria. 
(e) Termination of funding. 
(f) Authorization. 

2669. Study of radon in Federal buildings. 
(a) Study requirement. 
(b) High-risk Federal buildings. 
(c) Study designs. 
(d) Information on risks and testing. 
(e) Study deadline. 
(f) Report to Congress. 

2670. Regulations. 
2671. Additional authorizations. 

SUBCHAPTER IV—LEAD EXPOSURE REDUCTION 

2681. Definitions. 
2682. Lead-based paint activities training and cer-

tification. 
(a) Regulations. 
(b) Lead-based paint activities. 
(c) Renovation and remodeling. 

2683. Identification of dangerous levels of lead. 
2684. Authorized State programs. 

(a) Approval. 
(b) Approval or disapproval. 
(c) Withdrawal of authorization. 
(d) Model State program. 
(e) Other State requirements. 
(f) State and local certification. 
(g) Grants to States. 
(h) Enforcement by Administrator. 

2685. Lead abatement and measurement. 
(a) Program to promote lead exposure 

abatement. 
(b) Standards for environmental sam-

pling laboratories. 
(c) Exposure studies. 
(d) Public education. 

(e) Technical assistance. 

(f) Products for lead-based paint activi-

ties. 

2686. Lead hazard information pamphlet. 

(a) Lead hazard information pamphlet. 

(b) Renovation of target housing. 

2687. Regulations. 

2688. Control of lead-based paint hazards at Fed-

eral facilities. 

2689. Prohibited acts. 

2690. Relationship to other Federal law. 

2691. General provisions relating to administrative 

proceedings. 

(a) Applicability. 

(b) Rulemaking docket. 

(c) Inspection and copying. 

(d) Explanation. 

(e) Judicial review. 

(f) Effective date. 

2692. Authorization of appropriations. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 10 section 2704; 

title 16 section 460lll; title 21 section 346a; title 42 sec-

tions 4365, 4852d, 6911a, 7412, 9604, 9621. 

SUBCHAPTER I—CONTROL OF TOXIC 
SUBSTANCES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 2647, 2654 of 

this title. 

§ 2601. Findings, policy, and intent 

(a) Findings 

The Congress finds that— 

(1) human beings and the environment are 
being exposed each year to a large number of 
chemical substances and mixtures; 

(2) among the many chemical substances and 
mixtures which are constantly being devel-
oped and produced, there are some whose man-
ufacture, processing, distribution in com-
merce, use, or disposal may present an unrea-
sonable risk of injury to health or the environ-
ment; and 

(3) the effective regulation of interstate 
commerce in such chemical substances and 
mixtures also necessitates the regulation of 
intrastate commerce in such chemical sub-
stances and mixtures. 

(b) Policy 

It is the policy of the United States that— 
(1) adequate data should be developed with 

respect to the effect of chemical substances 
and mixtures on health and the environment 
and that the development of such data should 
be the responsibility of those who manufac-
ture and those who process such chemical sub-
stances and mixtures; 

(2) adequate authority should exist to regu-
late chemical substances and mixtures which 
present an unreasonable risk of injury to 
health or the environment, and to take action 
with respect to chemical substances and mix-
tures which are imminent hazards; and 

(3) authority over chemical substances and 
mixtures should be exercised in such a manner 
as not to impede unduly or create unnecessary 
economic barriers to technological innovation 
while fulfilling the primary purpose of this 
chapter to assure that such innovation and 
commerce in such chemical substances and 
mixtures do not present an unreasonable risk 
of injury to health or the environment. 

(c) Intent of Congress 

It is the intent of Congress that the Adminis-
trator shall carry out this chapter in a reason-
able and prudent manner, and that the Adminis-
trator shall consider the environmental, eco-
nomic, and social impact of any action the Ad-
ministrator takes or proposes to take under this 
chapter. 

(Pub. L. 94–469, title I, § 2, Oct. 11, 1976, 90 Stat. 
2003; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

EFFECTIVE DATE 

Section 31 of title I of Pub. L. 94–469; renumbered 

title I, Pub. L. 99–519, § 3(c), Oct. 22, 1986, 100 Stat. 2989, 

provided that: ‘‘Except as provided in section 4(f) [sec-

tion 2603(f) of this title], this Act [enacting this chap-

ter] shall take effect on January 1, 1977.’’ 

SHORT TITLE OF 1992 AMENDMENT 

Pub. L. 102–550, title X, § 1021(c), Oct. 28, 1992, 106 Stat. 

3924, provided that: ‘‘This subtitle [subtitle B (§ 1021) of 

title X of Pub. L. 102–550, enacting sections 2681 to 2692 

of this title and amending sections 2606, 2610, 2612, 2615, 

2616, 2618, and 2619 of this title] may be cited as the 

‘Lead-Based Paint Exposure Reduction Act’.’’ 

SHORT TITLE OF 1986 AMENDMENT 

Section 1 of Pub. L. 99–519 provided that: ‘‘This Act 

[enacting sections 2641 to 2654 of this title and section 

4022 of Title 20, Education, amending sections 2614, 2618, 

and 2619 of this title and sections 4014 and 4021 of Title 
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1 So in original. Probably should be capitalized. 

20, and enacting provisions set out as a note under sec-

tion 4014 of Title 20] may be cited as the ‘Asbestos Haz-

ard Emergency Response Act of 1986’.’’ 

SHORT TITLE 

Section 1 of title I of Pub. L. 94–469; renumbered title 

I, Pub. L. 99–519, § 3(c), Oct. 22, 1986, 100 Stat. 2989, pro-

vided that: ‘‘This Act [enacting this chapter and provi-

sions set out as notes under this section] may be cited 

as the ‘Toxic Substances Control Act’.’’ 

FEDERAL COMPLIANCE WITH POLLUTION CONTROL 

STANDARDS 

For provisions relating to the responsibility of the 

head of each Executive agency for compliance with ap-

plicable pollution control standards, see Ex. Ord. No. 

12088, Oct. 13, 1978, 43 F.R. 47707, set out as a note under 

section 4321 of Title 42, The Public Health and Welfare. 

§ 2602. Definitions 

As used in this chapter: 
(1) the 1 term ‘‘Administrator’’ means the Ad-

ministrator of the Environmental Protection 
Agency. 

(2)(A) Except as provided in subparagraph (B), 
the term ‘‘chemical substance’’ means any or-
ganic or inorganic substance of a particular mo-
lecular identity, including— 

(i) any combination of such substances oc-
curring in whole or in part as a result of a 
chemical reaction or occurring in nature and 

(ii) any element or uncombined radical. 

(B) Such term does not include— 
(i) any mixture, 
(ii) any pesticide (as defined in the Federal 

Insecticide, Fungicide, and Rodenticide Act [7 
U.S.C. 136 et seq.]) when manufactured, proc-
essed, or distributed in commerce for use as a 
pesticide, 

(iii) tobacco or any tobacco product, 
(iv) any source material, special nuclear ma-

terial, or byproduct material (as such terms 
are defined in the Atomic Energy Act of 1954 
[42 U.S.C. 2011 et seq.] and regulations issued 
under such Act), 

(v) any article the sale of which is subject to 
the tax imposed by section 4181 of the Internal 
Revenue Code of 1986 [26 U.S.C. 4181] (deter-
mined without regard to any exemptions from 
such tax provided by section 4182 or 4221 or 
any other provision of such Code), and 

(vi) any food, food additive, drug, cosmetic, 
or device (as such terms are defined in section 
201 of the Federal Food, Drug, and Cosmetic 
Act [21 U.S.C. 321]) when manufactured, proc-
essed, or distributed in commerce for use as a 
food, food additive, drug, cosmetic, or device. 

The term ‘‘food’’ as used in clause (vi) of this 
subparagraph includes poultry and poultry prod-
ucts (as defined in sections 4(e) and 4(f) of the 
Poultry Products Inspection Act [21 U.S.C. 453(e) 
and (f)]), meat and meat food products (as de-
fined in section 1(j) of the Federal Meat Inspec-
tion Act [21 U.S.C. 601(j)]), and eggs and egg 
products (as defined in section 4 of the Egg 
Products Inspection Act [21 U.S.C. 1033]). 

(3) The term ‘‘commerce’’ means trade, traffic, 
transportation, or other commerce (A) between 
a place in a State and any place outside of such 

State, or (B) which affects trade, traffic, trans-
portation, or commerce described in clause (A). 

(4) The terms ‘‘distribute in commerce’’ and 
‘‘distribution in commerce’’ when used to de-
scribe an action taken with respect to a chemi-
cal substance or mixture or article containing a 
substance or mixture mean to sell, or the sale 
of, the substance, mixture, or article in com-
merce; to introduce or deliver for introduction 
into commerce, or the introduction or delivery 
for introduction into commerce of, the sub-
stance, mixture, or article; or to hold, or the 
holding of, the substance, mixture, or article 
after its introduction into commerce. 

(5) The term ‘‘environment’’ includes water, 
air, and land and the interrelationship which ex-
ists among and between water, air, and land and 
all living things. 

(6) The term ‘‘health and safety study’’ means 
any study of any effect of a chemical substance 
or mixture on health or the environment or on 
both, including underlying data and epidemio-
logical studies, studies of occupational exposure 
to a chemical substance or mixture, toxi-
cological, clinical, and ecological studies of a 
chemical substance or mixture, and any test 
performed pursuant to this chapter. 

(7) The term ‘‘manufacture’’ means to import 
into the customs territory of the United States 
(as defined in general note 2 of the Harmonized 
Tariff Schedule of the United States), produce, 
or manufacture. 

(8) The term ‘‘mixture’’ means any combina-
tion of two or more chemical substances if the 
combination does not occur in nature and is not, 
in whole or in part, the result of a chemical re-
action; except that such term does include any 
combination which occurs, in whole or in part, 
as a result of a chemical reaction if none of the 
chemical substances comprising the combina-
tion is a new chemical substance and if the com-
bination could have been manufactured for com-
mercial purposes without a chemical reaction at 
the time the chemical substances comprising 
the combination were combined. 

(9) The term ‘‘new chemical substance’’ means 
any chemical substance which is not included in 
the chemical substance list compiled and pub-
lished under section 2607(b) of this title. 

(10) The term ‘‘process’’ means the preparation 
of a chemical substance or mixture, after its 
manufacture, for distribution in commerce— 

(A) in the same form or physical state as, or 
in a different form or physical state from, that 
in which it was received by the person so pre-
paring such substance or mixture, or 

(B) as part of an article containing the 
chemical substance or mixture. 

(11) The term ‘‘processor’’ means any person 
who processes a chemical substance or mixture. 

(12) The term ‘‘standards for the development 
of test data’’ means a prescription of— 

(A) the— 
(i) health and environmental effects, and 
(ii) information relating to toxicity, per-

sistence, and other characteristics which af-
fect health and the environment, 

for which test data for a chemical substance 
or mixture are to be developed and any analy-
sis that is to be performed on such data, and 
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(B) to the extent necessary to assure that 
data respecting such effects and characteris-
tics are reliable and adequate— 

(i) the manner in which such data are to be 
developed, 

(ii) the specification of any test protocol 
or methodology to be employed in the devel-
opment of such data, and 

(iii) such other requirements as are nec-
essary to provide such assurance. 

(13) The term ‘‘State’’ means any State of the 
United States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, the Canal Zone, American Samoa, 
the Northern Mariana Islands, or any other ter-
ritory or possession of the United States. 

(14) The term ‘‘United States’’, when used in 
the geographic sense, means all of the States. 

(Pub. L. 94–469, title I, § 3, Oct. 11, 1976, 90 Stat. 
2004; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989; Pub. L. 100–418, title 
I, § 1214(e)(1), Aug. 23, 1988, 102 Stat. 1156.) 

REFERENCES IN TEXT 

The Federal Insecticide, Fungicide, and Rodenticide 

Act, referred to in par. (2)(B)(ii), is act June 25, 1947, ch. 

125, as amended generally by Pub. L. 92–516, Oct. 21, 

1972, 86 Stat. 973, which is classified generally to sub-

chapter II (§ 136 et seq.) of chapter 6 of Title 7, Agri-

culture. For complete classification of this Act to the 

Code, see Short Title note set out under section 136 of 

Title 7 and Tables. 

The Atomic Energy Act of 1954, referred to in par. 

(2)(B)(iv), is act Aug. 1, 1946, ch. 724, as added by act 

Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 921, and amended, 

which is classified generally to chapter 23 (§ 2011 et seq.) 

of Title 42, The Public Health and Welfare. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 2011 of Title 42 and 

Tables. 

The Harmonized Tariff Schedule of the United States, 

referred to in par. (7), is not set out in the Code. See 

Publication of Harmonized Tariff Schedule note set out 

under section 1202 of Title 19, Customs Duties. 

For definition of Canal Zone, Governor of the Canal 

Zone, and Panama Canal Company, referred to in par. 

(13), see section 3602(b) of Title 22, Foreign Relations 

and Intercourse. 

AMENDMENTS 

1988—Par. (7). Pub. L. 100–418 substituted ‘‘general 

note 2 of the Harmonized Tariff Schedule of the United 

States’’ for ‘‘general headnote 2 of the Tariff Schedules 

of the United States’’. 

1986—Par. (2)(B)(v). Pub. L. 99–514 substituted ‘‘Inter-

nal Revenue Code of 1986’’ for ‘‘Internal Revenue Code 

of 1954’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–418 effective Jan. 1, 1989, 

and applicable with respect to articles entered on or 

after such date, see section 1217(b)(1) of Pub. L. 100–418, 

set out as an Effective Date note under section 3001 of 

Title 19, Customs Duties. 

§ 2603. Testing of chemical substances and mix-
tures 

(a) Testing requirements 

If the Administrator finds that— 
(1)(A)(i) the manufacture, distribution in 

commerce, processing, use, or disposal of a 
chemical substance or mixture, or that any 

combination of such activities, may present 
an unreasonable risk of injury to health or the 
environment, 

(ii) there are insufficient data and experi-
ence upon which the effects of such manufac-
ture, distribution in commerce, processing, 
use, or disposal of such substance or mixture 
or of any combination of such activities on 
health or the environment can reasonably be 
determined or predicted, and 

(iii) testing of such substance or mixture 
with respect to such effects is necessary to de-
velop such data; or 

(B)(i) a chemical substance or mixture is or 
will be produced in substantial quantities, and 
(I) it enters or may reasonably be anticipated 
to enter the environment in substantial quan-
tities or (II) there is or may be significant or 
substantial human exposure to such substance 
or mixture, 

(ii) there are insufficient data and experi-
ence upon which the effects of the manufac-
ture, distribution in commerce, processing, 
use, or disposal of such substance or mixture 
or of any combination of such activities on 
health or the environment can reasonably be 
determined or predicted, and 

(iii) testing of such substance or mixture 
with respect to such effects is necessary to de-
velop such data; and 

(2) in the case of a mixture, the effects which 
the mixture’s manufacture, distribution in 
commerce, processing, use, or disposal or any 
combination of such activities may have on 
health or the environment may not be reason-
ably and more efficiently determined or pre-
dicted by testing the chemical substances 
which comprise the mixture; 

the Administrator shall by rule require that 
testing be conducted on such substance or mix-
ture to develop data with respect to the health 
and environmental effects for which there is an 
insufficiency of data and experience and which 
are relevant to a determination that the manu-
facture, distribution in commerce, processing, 
use, or disposal of such substance or mixture, or 
that any combination of such activities, does or 
does not present an unreasonable risk of injury 
to health or the environment. 

(b) Testing requirement rule 

(1) A rule under subsection (a) of this section 
shall include— 

(A) identification of the chemical substance 
or mixture for which testing is required under 
the rule, 

(B) standards for the development of test 
data for such substance or mixture, and 

(C) with respect to chemical substances 
which are not new chemical substances and to 
mixtures, a specification of the period (which 
period may not be of unreasonable duration) 
within which the persons required to conduct 
the testing shall submit to the Administrator 
data developed in accordance with the stand-
ards referred to in subparagraph (B). 

In determining the standards and period to be 
included, pursuant to subparagraphs (B) and (C), 
in a rule under subsection (a) of this section, the 
Administrator’s considerations shall include the 
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relative costs of the various test protocols and 
methodologies which may be required under the 
rule and the reasonably foreseeable availability 
of the facilities and personnel needed to perform 
the testing required under the rule. Any such 
rule may require the submission to the Adminis-
trator of preliminary data during the period pre-
scribed under subparagraph (C). 

(2)(A) The health and environmental effects 
for which standards for the development of test 
data may be prescribed include carcinogenesis, 
mutagenesis, teratogenesis, behavioral dis-
orders, cumulative or synergistic effects, and 
any other effect which may present an unreason-
able risk of injury to health or the environment. 
The characteristics of chemical substances and 
mixtures for which such standards may be pre-
scribed include persistence, acute toxicity, 
subacute toxicity, chronic toxicity, and any 
other characteristic which may present such a 
risk. The methodologies that may be prescribed 
in such standards include epidemiologic studies, 
serial or hierarchical tests, in vitro tests, and 
whole animal tests, except that before prescrib-
ing epidemiologic studies of employees, the Ad-
ministrator shall consult with the Director of 
the National Institute for Occupational Safety 
and Health. 

(B) From time to time, but not less than once 
each 12 months, the Administrator shall review 
the adequacy of the standards for development 
of data prescribed in rules under subsection (a) 
of this section and shall, if necessary, institute 
proceedings to make appropriate revisions of 
such standards. 

(3)(A) A rule under subsection (a) of this sec-
tion respecting a chemical substance or mixture 
shall require the persons described in subpara-
graph (B) to conduct tests and submit data to 
the Administrator on such substance or mix-
ture, except that the Administrator may permit 
two or more of such persons to designate one 
such person or a qualified third party to conduct 
such tests and submit such data on behalf of the 
persons making the designation. 

(B) The following persons shall be required to 
conduct tests and submit data on a chemical 
substance or mixture subject to a rule under 
subsection (a) of this section: 

(i) Each person who manufactures or intends 
to manufacture such substance or mixture if 
the Administrator makes a finding described 
in subsection (a)(1)(A)(ii) or (a)(1)(B)(ii) of this 
section with respect to the manufacture of 
such substance or mixture. 

(ii) Each person who processes or intends to 
process such substance or mixture if the Ad-
ministrator makes a finding described in sub-
section (a)(1)(A)(ii) or (a)(1)(B)(ii) of this sec-
tion with respect to the processing of such 
substance or mixture. 

(iii) Each person who manufactures or proc-
esses or intends to manufacture or process 
such substance or mixture if the Adminis-
trator makes a finding described in subsection 
(a)(1)(A)(ii) or (a)(1)(B)(ii) of this section with 
respect to the distribution in commerce, use, 
or disposal of such substance or mixture. 

(4) Any rule under subsection (a) of this sec-
tion requiring the testing of and submission of 
data for a particular chemical substance or mix-

ture shall expire at the end of the reimburse-
ment period (as defined in subsection (c)(3)(B) of 
this section) which is applicable to test data for 
such substance or mixture unless the Adminis-
trator repeals the rule before such date; and a 
rule under subsection (a) of this section requir-
ing the testing of and submission of data for a 
category of chemical substances or mixtures 
shall expire with respect to a chemical sub-
stance or mixture included in the category at 
the end of the reimbursement period (as so de-
fined) which is applicable to test data for such 
substance or mixture unless the Administrator 
before such date repeals the application of the 
rule to such substance or mixture or repeals the 
rule. 

(5) Rules issued under subsection (a) of this 
section (and any substantive amendment there-
to or repeal thereof) shall be promulgated pursu-
ant to section 553 of title 5 except that (A) the 
Administrator shall give interested persons an 
opportunity for the oral presentation of data, 
views, or arguments, in addition to an oppor-
tunity to make written submissions; (B) a tran-
script shall be made of any oral presentation; 
and (C) the Administrator shall make and pub-
lish with the rule the findings described in para-
graph (1)(A) or (1)(B) of subsection (a) of this 
section and, in the case of a rule respecting a 
mixture, the finding described in paragraph (2) 
of such subsection. 

(c) Exemption 

(1) Any person required by a rule under sub-
section (a) of this section to conduct tests and 
submit data on a chemical substance or mixture 
may apply to the Administrator (in such form 
and manner as the Administrator shall pre-
scribe) for an exemption from such requirement. 

(2) If, upon receipt of an application under 
paragraph (1), the Administrator determines 
that— 

(A) the chemical substance or mixture with 
respect to which such application was submit-
ted is equivalent to a chemical substance or 
mixture for which data has been submitted to 
the Administrator in accordance with a rule 
under subsection (a) of this section or for 
which data is being developed pursuant to 
such a rule, and 

(B) submission of data by the applicant on 
such substance or mixture would be duplica-
tive of data which has been submitted to the 
Administrator in accordance with such rule or 
which is being developed pursuant to such 
rule, 

the Administrator shall exempt, in accordance 
with paragraph (3) or (4), the applicant from 
conducting tests and submitting data on such 
substance or mixture under the rule with re-
spect to which such application was submitted. 

(3)(A) If the exemption under paragraph (2) of 
any person from the requirement to conduct 
tests and submit test data on a chemical sub-
stance or mixture is granted on the basis of the 
existence of previously submitted test data and 
if such exemption is granted during the reim-
bursement period for such test data (as pre-
scribed by subparagraph (B)), then (unless such 
person and the persons referred to in clauses (i) 
and (ii) agree on the amount and method of re-
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imbursement) the Administrator shall order the 
person granted the exemption to provide fair 
and equitable reimbursement (in an amount de-
termined under rules of the Administrator)— 

(i) to the person who previously submitted 
such test data, for a portion of the costs in-
curred by such person in complying with the 
requirement to submit such data, and 

(ii) to any other person who has been re-
quired under this subparagraph to contribute 
with respect to such costs, for a portion of the 
amount such person was required to contrib-
ute. 

In promulgating rules for the determination of 
fair and equitable reimbursement to the persons 
described in clauses (i) and (ii) for costs incurred 
with respect to a chemical substance or mix-
ture, the Administrator shall, after consultation 
with the Attorney General and the Federal 
Trade Commission, consider all relevant factors, 
including the effect on the competitive position 
of the person required to provide reimbursement 
in relation to the person to be reimbursed and 
the share of the market for such substance or 
mixture of the person required to provide reim-
bursement in relation to the share of such mar-
ket of the persons to be reimbursed. An order 
under this subparagraph shall, for purposes of 
judicial review, be considered final agency ac-
tion. 

(B) For purposes of subparagraph (A), the re-
imbursement period for any test data for a 
chemical substance or mixture is a period— 

(i) beginning on the date such data is sub-
mitted in accordance with a rule promulgated 
under subsection (a) of this section, and 

(ii) ending— 
(I) five years after the date referred to in 

clause (i), or 
(II) at the expiration of a period which be-

gins on the date referred to in clause (i) and 
which is equal to the period which the Ad-
ministrator determines was necessary to de-
velop such data, 

whichever is later. 

(4)(A) If the exemption under paragraph (2) of 
any person from the requirement to conduct 
tests and submit test data on a chemical sub-
stance or mixture is granted on the basis of the 
fact that test data is being developed by one or 
more persons pursuant to a rule promulgated 
under subsection (a) of this section, then (unless 
such person and the persons referred to in 
clauses (i) and (ii) agree on the amount and 
method of reimbursement) the Administrator 
shall order the person granted the exemption to 
provide fair and equitable reimbursement (in an 
amount determined under rules of the Adminis-
trator)— 

(i) to each such person who is developing 
such test data, for a portion of the costs in-
curred by each such person in complying with 
such rule, and 

(ii) to any other person who has been re-
quired under this subparagraph to contribute 
with respect to the costs of complying with 
such rule, for a portion of the amount such 
person was required to contribute. 

In promulgating rules for the determination of 
fair and equitable reimbursement to the persons 

described in clauses (i) and (ii) for costs incurred 
with respect to a chemical substance or mix-
ture, the Administrator shall, after consultation 
with the Attorney General and the Federal 
Trade Commission, consider the factors de-
scribed in the second sentence of paragraph 
(3)(A). An order under this subparagraph shall, 
for purposes of judicial review, be considered 
final agency action. 

(B) If any exemption is granted under para-
graph (2) on the basis of the fact that one or 
more persons are developing test data pursuant 
to a rule promulgated under subsection (a) of 
this section and if after such exemption is 
granted the Administrator determines that no 
such person has complied with such rule, the Ad-
ministrator shall (i) after providing written no-
tice to the person who holds such exemption and 
an opportunity for a hearing, by order terminate 
such exemption, and (ii) notify in writing such 
person of the requirements of the rule with re-
spect to which such exemption was granted. 

(d) Notice 

Upon the receipt of any test data pursuant to 
a rule under subsection (a) of this section, the 
Administrator shall publish a notice of the re-
ceipt of such data in the Federal Register within 
15 days of its receipt. Subject to section 2613 of 
this title, each such notice shall (1) identify the 
chemical substance or mixture for which data 
have been received; (2) list the uses or intended 
uses of such substance or mixture and the infor-
mation required by the applicable standards for 
the development of test data; and (3) describe 
the nature of the test data developed. Except as 
otherwise provided in section 2613 of this title, 
such data shall be made available by the Admin-
istrator for examination by any person. 

(e) Priority list 

(1)(A) There is established a committee to 
make recommendations to the Administrator 
respecting the chemical substances and mix-
tures to which the Administrator should give 
priority consideration for the promulgation of a 
rule under subsection (a) of this section. In mak-
ing such a recommendation with respect to any 
chemical substance or mixture, the committee 
shall consider all relevant factors, including— 

(i) the quantities in which the substance or 
mixture is or will be manufactured, 

(ii) the quantities in which the substance or 
mixture enters or will enter the environment, 

(iii) the number of individuals who are or 
will be exposed to the substance or mixture in 
their places of employment and the duration 
of such exposure, 

(iv) the extent to which human beings are or 
will be exposed to the substance or mixture, 

(v) the extent to which the substance or mix-
ture is closely related to a chemical substance 
or mixture which is known to present an un-
reasonable risk of injury to health or the envi-
ronment, 

(vi) the existence of data concerning the ef-
fects of the substance or mixture on health or 
the environment, 

(vii) the extent to which testing of the sub-
stance or mixture may result in the develop-
ment of data upon which the effects of the 
substance or mixture on health or the environ-
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1 So in original. Probably should be ‘‘preceding’’. 

ment can reasonably be determined or pre-
dicted, and 

(viii) the reasonably foreseeable availability 
of facilities and personnel for performing test-
ing on the substance or mixture. 

The recommendations of the committee shall be 
in the form of a list of chemical substances and 
mixtures which shall be set forth, either by indi-
vidual substance or mixture or by groups of sub-
stances or mixtures, in the order in which the 
committee determines the Administrator should 
take action under subsection (a) of this section 
with respect to the substances and mixtures. In 
establishing such list, the committee shall give 
priority attention to those chemical substances 
and mixtures which are known to cause or con-
tribute to or which are suspected of causing or 
contributing to cancer, gene mutations, or birth 
defects. The committee shall designate chemical 
substances and mixtures on the list with respect 
to which the committee determines the Admin-
istrator should, within 12 months of the date on 
which such substances and mixtures are first 
designated, initiate a proceeding under sub-
section (a) of this section. The total number of 
chemical substances and mixtures on the list 
which are designated under the preceding sen-
tence may not, at any time, exceed 50. 

(B) As soon as practicable but not later than 
nine months after January 1, 1977, the commit-
tee shall publish in the Federal Register and 
transmit to the Administrator the list and des-
ignations required by subparagraph (A) together 
with the reasons for the committee’s inclusion 
of each chemical substance or mixture on the 
list. At least every six months after the date of 
the transmission to the Administrator of the 
list pursuant to the preceeding 1 sentence, the 
committee shall make such previsions in the list 
as it determines to be necessary and shall trans-
mit them to the Administrator together with 
the committee’s reasons for the revisions. Upon 
receipt of any such revision, the Administrator 
shall publish in the Federal Register the list 
with such revision, the reasons for such revision, 
and the designations made under subparagraph 
(A). The Administrator shall provide reasonable 
opportunity to any interested person to file with 
the Administrator written comments on the 
committee’s list, any revision of such list by the 
committee, and designations made by the com-
mittee, and shall make such comments available 
to the public. Within the 12-month period begin-
ning on the date of the first inclusion on the list 
of a chemical substance or mixture designated 
by the committee under subparagraph (A) the 
Administrator shall with respect to such chemi-
cal substance or mixture either initiate a rule-
making proceeding under subsection (a) of this 
section or if such a proceeding is not initiated 
within such period, publish in the Federal Reg-
ister the Administrator’s reason for not initiat-
ing such a proceeding. 

(2)(A) The committee established by paragraph 
(1)(A) shall consist of eight members as follows: 

(i) One member appointed by the Adminis-
trator from the Environmental Protection 
Agency. 

(ii) One member appointed by the Secretary 
of Labor from officers or employees of the De-
partment of Labor engaged in the Secretary’s 
activities under the Occupational Safety and 
Health Act of 1970 [29 U.S.C. 651 et seq.]. 

(iii) One member appointed by the Chairman 
of the Council on Environmental Quality from 
the Council or its officers or employees. 

(iv) One member appointed by the Director 
of the National Institute for Occupational 
Safety and Health from officers or employees 
of the Institute. 

(v) One member appointed by the Director of 
the National Institute of Environmental 
Health Sciences from officers or employees of 
the Institute. 

(vi) One member appointed by the Director 
of the National Cancer Institute from officers 
or employees of the Institute. 

(vii) One member appointed by the Director 
of the National Science Foundation from offi-
cers or employees of the Foundation. 

(viii) One member appointed by the Sec-
retary of Commerce from officers or employ-
ees of the Department of Commerce. 

(B)(i) An appointed member may designate an 
individual to serve on the committee on the 
member’s behalf. Such a designation may be 
made only with the approval of the applicable 
appointing authority and only if the individual 
is from the entity from which the member was 
appointed. 

(ii) No individual may serve as a member of 
the committee for more than four years in the 
aggregate. If any member of the committee 
leaves the entity from which the member was 
appointed, such member may not continue as a 
member of the committee, and the member’s po-
sition shall be considered to be vacant. A va-
cancy in the committee shall be filled in the 
same manner in which the original appointment 
was made. 

(iii) Initial appointments to the committee 
shall be made not later than the 60th day after 
January 1, 1977. Not later than the 90th day after 
such date the members of the committee shall 
hold a meeting for the selection of a chairperson 
from among their number. 

(C)(i) No member of the committee, or des-
ignee of such member, shall accept employment 
or compensation from any person subject to any 
requirement of this chapter or of any rule pro-
mulgated or order issued thereunder, for a pe-
riod of at least 12 months after termination of 
service on the committee. 

(ii) No person, while serving as a member of 
the committee, or designee of such member, 
may own any stocks or bonds, or have any pecu-
niary interest, of substantial value in any per-
son engaged in the manufacture, processing, or 
distribution in commerce of any chemical sub-
stance or mixture subject to any requirement of 
this chapter or of any rule promulgated or order 
issued thereunder. 

(iii) The Administrator, acting through attor-
neys of the Environmental Protection Agency, 
or the Attorney General may bring an action in 
the appropriate district court of the United 
States to restrain any violation of this subpara-
graph. 

(D) The Administrator shall provide the com-
mittee such administrative support services as 
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may be necessary to enable the committee to 
carry out its function under this subsection. 

(f) Required actions 

Upon the receipt of— 
(1) any test data required to be submitted 

under this chapter, or 
(2) any other information available to the 

Administrator, 

which indicates to the Administrator that there 
may be a reasonable basis to conclude that a 
chemical substance or mixture presents or will 
present a significant risk of serious or wide-
spread harm to human beings from cancer, gene 
mutations, or birth defects, the Administrator 
shall, within the 180-day period beginning on the 
date of the receipt of such data or information, 
initiate appropriate action under section 2604, 
2605, or 2606 of this title to prevent or reduce to 
a sufficient extent such risk or publish in the 
Federal Register a finding that such risk is not 
unreasonable. For good cause shown the Admin-
istrator may extend such period for an addi-
tional period of not more than 90 days. The Ad-
ministrator shall publish in the Federal Reg-
ister notice of any such extension and the rea-
sons therefor. A finding by the Administrator 
that a risk is not unreasonable shall be consid-
ered agency action for purposes of judicial re-
view under chapter 7 of title 5. This subsection 
shall not take effect until two years after Janu-
ary 1, 1977. 

(g) Petition for standards for the development of 
test data 

A person intending to manufacture or process 
a chemical substance for which notice is re-
quired under section 2604(a) of this title and who 
is not required under a rule under subsection (a) 
of this section to conduct tests and submit data 
on such substance may petition the Adminis-
trator to prescribe standards for the develop-
ment of test data for such substance. The Ad-
ministrator shall by order either grant or deny 
any such petition within 60 days of its receipt. If 
the petition is granted, the Administrator shall 
prescribe such standards for such substance 
within 75 days of the date the petition is grant-
ed. If the petition is denied, the Administrator 
shall publish, subject to section 2613 of this 
title, in the Federal Register the reasons for 
such denial. 

(Pub. L. 94–469, title I, § 4, Oct. 11, 1976, 90 Stat. 
2006; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

REFERENCES IN TEXT 

The Occupational Safety and Health Act of 1970, re-

ferred to in text, is Pub. L. 91–596, Dec. 29, 1970, 84 Stat. 

1590, as amended, which is classified principally to 

chapter 15 (§ 651 et seq.) of Title 29, Labor. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 651 of Title 29 and Tables. 

EFFECTIVE DATE 

Section effective Jan. 1, 1977, except as provided in 

subsec. (f) of this section, see section 31 of Pub. L. 

94–469, set out as a note under section 2601 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2604, 2606, 2607, 

2611, 2613, 2614, 2617 to 2620, 2623, 2625, 2626, 2630 of this 

title; title 21 section 346a; title 42 section 9604. 

§ 2604. Manufacturing and processing notices 

(a) In general 

(1) Except as provided in subsection (h) of this 
section, no person may— 

(A) manufacture a new chemical substance 
on or after the 30th day after the date on 
which the Administrator first publishes the 
list required by section 2607(b) of this title, or 

(B) manufacture or process any chemical 
substance for a use which the Administrator 
has determined, in accordance with paragraph 
(2), is a significant new use, 

unless such person submits to the Adminis-
trator, at least 90 days before such manufacture 
or processing, a notice, in accordance with sub-
section (d) of this section, of such person’s in-
tention to manufacture or process such sub-
stance and such person complies with any appli-
cable requirement of subsection (b) of this sec-
tion. 

(2) A determination by the Administrator that 
a use of a chemical substance is a significant 
new use with respect to which notification is re-
quired under paragraph (1) shall be made by a 
rule promulgated after a consideration of all rel-
evant factors, including— 

(A) the projected volume of manufacturing 
and processing of a chemical substance, 

(B) the extent to which a use changes the 
type or form of exposure of human beings or 
the environment to a chemical substance, 

(C) the extent to which a use increases the 
magnitude and duration of exposure of human 
beings or the environment to a chemical sub-
stance, and 

(D) the reasonably anticipated manner and 
methods of manufacturing, processing, dis-
tribution in commerce, and disposal of a 
chemical substance. 

(b) Submission of test data 

(1)(A) If (i) a person is required by subsection 
(a)(1) of this section to submit a notice to the 
Administrator before beginning the manufac-
ture or processing of a chemical substance, and 
(ii) such person is required to submit test data 
for such substance pursuant to a rule promul-
gated under section 2603 of this title before the 
submission of such notice, such person shall sub-
mit to the Administrator such data in accord-
ance with such rule at the time notice is sub-
mitted in accordance with subsection (a)(1) of 
this section. 

(B) If— 
(i) a person is required by subsection (a)(1) of 

this section to submit a notice to the Admin-
istrator, and 

(ii) such person has been granted an exemp-
tion under section 2603(c) of this title from the 
requirements of a rule promulgated under sec-
tion 2603 of this title before the submission of 
such notice, 

such person may not, before the expiration of 
the 90 day period which begins on the date of the 
submission in accordance with such rule of the 
test data the submission or development of 
which was the basis for the exemption, manufac-
ture such substance if such person is subject to 
subsection (a)(1)(A) of this section or manufac-
ture or process such substance for a significant 
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new use if the person is subject to subsection 
(a)(1)(B) of this section. 

(2)(A) If a person— 
(i) is required by subsection (a)(1) of this sec-

tion to submit a notice to the Administrator 
before beginning the manufacture or process-
ing of a chemical substance listed under para-
graph (4), and 

(ii) is not required by a rule promulgated 
under section 2603 of this title before the sub-
mission of such notice to submit test data for 
such substance, 

such person shall submit to the Administrator 
data prescribed by subparagraph (B) at the time 
notice is submitted in accordance with sub-
section (a)(1) of this section. 

(B) Data submitted pursuant to subparagraph 
(A) shall be data which the person submitting 
the data believes show that— 

(i) in the case of a substance with respect to 
which notice is required under subsection 
(a)(1)(A) of this section, the manufacture, 
processing, distribution in commerce, use, and 
disposal of the chemical substance or any 
combination of such activities will not present 
an unreasonable risk of injury to health or the 
environment, or 

(ii) in the case of a chemical substance with 
respect to which notice is required under sub-
section (a)(1)(B) of this section, the intended 
significant new use of the chemical substance 
will not present an unreasonable risk of injury 
to health or the environment. 

(3) Data submitted under paragraph (1) or (2) 
shall be made available, subject to section 2613 
of this title, for examination by interested per-
sons. 

(4)(A)(i) The Administrator may, by rule, com-
pile and keep current a list of chemical sub-
stances with respect to which the Administrator 
finds that the manufacture, processing, distribu-
tion in commerce, use, or disposal, or any com-
bination of such activities, presents or may 
present an unreasonable risk of injury to health 
or the environment. 

(ii) In making a finding under clause (i) that 
the manufacture, processing, distribution in 
commerce, use, or disposal of a chemical sub-
stance or any combination of such activities 
presents or may present an unreasonable risk of 
injury to health or the environment, the Admin-
istrator shall consider all relevant factors, in-
cluding— 

(I) the effects of the chemical substance on 
health and the magnitude of human exposure 
to such substance; and 

(II) the effects of the chemical substance on 
the environment and the magnitude of envi-
ronmental exposure to such substance. 

(B) The Administrator shall, in prescribing a 
rule under subparagraph (A) which lists any 
chemical substance, identify those uses, if any, 
which the Administrator determines, by rule 
under subsection (a)(2) of this section, would 
constitute a significant new use of such sub-
stance. 

(C) Any rule under subparagraph (A), and any 
substantive amendment or repeal of such a rule, 
shall be promulgated pursuant to the procedures 
specified in section 553 of title 5, except that (i) 

the Administrator shall give interested persons 
an opportunity for the oral presentation of data, 
views, or arguments, in addition to an oppor-
tunity to make written submissions, (ii) a tran-
script shall be kept of any oral presentation, 
and (iii) the Administrator shall make and pub-
lish with the rule the finding described in sub-
paragraph (A). 

(c) Extension of notice period 

The Administrator may for good cause extend 
for additional periods (not to exceed in the ag-
gregate 90 days) the period, prescribed by sub-
section (a) or (b) of this section before which the 
manufacturing or processing of a chemical sub-
stance subject to such subsection may begin. 
Subject to section 2613 of this title, such an ex-
tension and the reasons therefor shall be pub-
lished in the Federal Register and shall con-
stitute a final agency action subject to judicial 
review. 

(d) Content of notice; publications in the Federal 
Register 

(1) The notice required by subsection (a) of 
this section shall include— 

(A) insofar as known to the person submit-
ting the notice or insofar as reasonably ascer-
tainable, the information described in sub-
paragraphs (A), (B), (C), (D), (F), and (G) of 
section 2607(a)(2) of this title, and 

(B) in such form and manner as the Adminis-
trator may prescribe, any test data in the pos-
session or control of the person giving such 
notice which are related to the effect of any 
manufacture, processing, distribution in com-
merce, use, or disposal of such substance or 
any article containing such substance, or of 
any combination of such activities, on health 
or the environment, and 

(C) a description of any other data concern-
ing the environmental and health effects of 
such substance, insofar as known to the person 
making the notice or insofar as reasonably as-
certainable. 

Such a notice shall be made available, subject to 
section 2613 of this title, for examination by in-
terested persons. 

(2) Subject to section 2613 of this title, not 
later than five days (excluding Saturdays, Sun-
days and legal holidays) after the date of the re-
ceipt of a notice under subsection (a) of this sec-
tion or of data under subsection (b) of this sec-
tion, the Administrator shall publish in the Fed-
eral Register a notice which— 

(A) identifies the chemical substance for 
which notice or data has been received; 

(B) lists the uses or intended uses of such 
substance; and 

(C) in the case of the receipt of data under 
subsection (b) of this section, describes the na-
ture of the tests performed on such substance 
and any data which was developed pursuant to 
subsection (b) of this section or a rule under 
section 2603 of this title. 

A notice under this paragraph respecting a 
chemical substance shall identify the chemical 
substance by generic class unless the Adminis-
trator determines that more specific identifica-
tion is required in the public interest. 

(3) At the beginning of each month the Admin-
istrator shall publish a list in the Federal Reg-
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ister of (A) each chemical substance for which 
notice has been received under subsection (a) of 
this section and for which the notification pe-
riod prescribed by subsection (a), (b), or (c) of 
this section has not expired, and (B) each chemi-
cal substance for which such notification period 
has expired since the last publication in the 
Federal Register of such list. 

(e) Regulation pending development of informa-
tion 

(1)(A) If the Administrator determines that— 
(i) the information available to the Adminis-

trator is insufficient to permit a reasoned 
evaluation of the health and environmental ef-
fects of a chemical substance with respect to 
which notice is required by subsection (a) of 
this section; and 

(ii)(I) in the absence of sufficient informa-
tion to permit the Administrator to make 
such an evaluation, the manufacture, process-
ing, distribution in commerce, use, or disposal 
of such substance, or any combination of such 
activities, may present an unreasonable risk 
of injury to health or the environment, or 

(II) such substance is or will be produced in 
substantial quantities, and such substance ei-
ther enters or may reasonably be anticipated 
to enter the environment in substantial quan-
tities or there is or may be significant or sub-
stantial human exposure to the substance, 

the Administrator may issue a proposed order, 
to take effect on the expiration of the notifica-
tion period applicable to the manufacturing or 
processing of such substance under subsection 
(a), (b), or (c) of this section, to prohibit or limit 
the manufacture, processing, distribution in 
commerce, use, or disposal of such substance or 
to prohibit or limit any combination of such ac-
tivities. 

(B) A proposed order may not be issued under 
subparagraph (A) respecting a chemical sub-
stance (i) later than 45 days before the expira-
tion of the notification period applicable to the 
manufacture or processing of such substance 
under subsection (a), (b), or (c) of this section, 
and (ii) unless the Administrator has, on or be-
fore the issuance of the proposed order, notified, 
in writing, each manufacturer or processor, as 
the case may be, of such substance of the deter-
mination which underlies such order. 

(C) If a manufacturer or processor of a chemi-
cal substance to be subject to a proposed order 
issued under subparagraph (A) files with the Ad-
ministrator (within the 30-day period beginning 
on the date such manufacturer or processor re-
ceived the notice required by subparagraph 
(B)(ii)) objections specifying with particularity 
the provisions of the order deemed objectionable 
and stating the grounds therefor, the proposed 
order shall not take effect. 

(2)(A)(i) Except as provided in clause (ii), if 
with respect to a chemical substance with re-
spect to which notice is required by subsection 
(a) of this section, the Administrator makes the 
determination described in paragraph (1)(A) and 
if— 

(I) the Administrator does not issue a pro-
posed order under paragraph (1) respecting 
such substance, or 

(II) the Administrator issues such an order 
respecting such substance but such order does 

not take effect because objections were filed 
under paragraph (1)(C) with respect to it, 

the Administrator, through attorneys of the En-
vironmental Protection Agency, shall apply to 
the United States District Court for the District 
of Columbia or the United States district court 
for the judicial district in which the manufac-
turer or processor, as the case may be, of such 
substance is found, resides, or transacts business 
for an injunction to prohibit or limit the manu-
facture, processing, distribution in commerce, 
use, or disposal of such substance (or to prohibit 
or limit any combination of such activities). 

(ii) If the Administrator issues a proposed 
order under paragraph (1)(A) respecting a chemi-
cal substance but such order does not take effect 
because objections have been filed under para-
graph (1)(C) with respect to it, the Adminis-
trator is not required to apply for an injunction 
under clause (i) respecting such substance if the 
Administrator determines, on the basis of such 
objections, that the determinations under para-
graph (1)(A) may not be made. 

(B) A district court of the United States which 
receives an application under subparagraph 
(A)(i) for an injunction respecting a chemical 
substance shall issue such injunction if the 
court finds that— 

(i) the information available to the Adminis-
trator is insufficient to permit a reasoned 
evaluation of the health and environmental ef-
fects of a chemical substance with respect to 
which notice is required by subsection (a) of 
this section; and 

(ii)(I) in the absence of sufficient informa-
tion to permit the Administrator to make 
such an evaluation, the manufacture, process-
ing, distribution in commerce, use, or disposal 
of such substance, or any combination of such 
activities, may present an unreasonable risk 
of injury to health or the environment, or 

(II) such substance is or will be produced in 
substantial quantities, and such substance ei-
ther enters or may reasonably be anticipated 
to enter the environment in substantial quan-
tities or there is or may be significant or sub-
stantial human exposure to the substance. 

(C) Pending the completion of a proceeding for 
the issuance of an injunction under subpara-
graph (B) respecting a chemical substance, the 
court may, upon application of the Adminis-
trator made through attorneys of the Environ-
mental Protection Agency, issue a temporary 
restraining order or a preliminary injunction to 
prohibit the manufacture, processing, distribu-
tion in commerce, use, or disposal of such a sub-
stance (or any combination of such activities) if 
the court finds that the notification period ap-
plicable under subsection (a), (b), or (c) of this 
section to the manufacturing or processing of 
such substance may expire before such proceed-
ing can be completed. 

(D) After the submission to the Administrator 
of test data sufficient to evaluate the health and 
environmental effects of a chemical substance 
subject to an injunction issued under subpara-
graph (B) and the evaluation of such data by the 
Administrator, the district court of the United 
States which issued such injunction shall, upon 
petition dissolve the injunction unless the Ad-
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ministrator has initiated a proceeding for the is-
suance of a rule under section 2605(a) of this 
title respecting the substance. If such a proceed-
ing has been initiated, such court shall continue 
the injunction in effect until the effective date 
of the rule promulgated in such proceeding or, if 
such proceeding is terminated without the pro-
mulgation of a rule, upon the termination of the 
proceeding, whichever occurs first. 

(f) Protection against unreasonable risks 

(1) If the Administrator finds that there is a 
reasonable basis to conclude that the manufac-
ture, processing, distribution in commerce, use, 
or disposal of a chemical substance with respect 
to which notice is required by subsection (a) of 
this section, or that any combination of such ac-
tivities, presents or will present an unreason-
able risk of injury to health or environment be-
fore a rule promulgated under section 2605 of 
this title can protect against such risk, the Ad-
ministrator shall, before the expiration of the 
notification period applicable under subsection 
(a), (b), or (c) of this section to the manufactur-
ing or processing of such substance, take the ac-
tion authorized by paragraph (2) or (3) to the ex-
tent necessary to protect against such risk. 

(2) The Administrator may issue a proposed 
rule under section 2605(a) of this title to apply 
to a chemical substance with respect to which a 
finding was made under paragraph (1)— 

(A) a requirement limiting the amount of 
such substance which may be manufactured, 
processed, or distributed in commerce, 

(B) a requirement described in paragraph (2), 
(3), (4), (5), (6), or (7) of section 2605(a) of this 
title, or 

(C) any combination of the requirements re-
ferred to in subparagraph (B). 

Such a proposed rule shall be effective upon its 
publication in the Federal Register. Section 
2605(d)(2)(B) of this title shall apply with respect 
to such rule. 

(3)(A) The Administrator may— 
(i) issue a proposed order to prohibit the 

manufacture, processing, or distribution in 
commerce of a substance with respect to 
which a finding was made under paragraph (1), 
or 

(ii) apply, through attorneys of the Environ-
mental Protection Agency, to the United 
States District Court for the District of Co-
lumbia or the United States district court for 
the judicial district in which the manufac-
turer, or processor, as the case may be, of such 
substance, is found, resides, or transacts busi-
ness for an injunction to prohibit the manu-
facture, processing, or distribution in com-
merce of such substance. 

A proposed order issued under clause (i) respect-
ing a chemical substance shall take effect on the 
expiration of the notification period applicable 
under subsection (a), (b), or (c) of this section to 
the manufacture or processing of such sub-
stance. 

(B) If the district court of the United States to 
which an application has been made under sub-
paragraph (A)(ii) finds that there is a reasonable 
basis to conclude that the manufacture, process-
ing, distribution in commerce, use, or disposal 

of the chemical substance with respect to which 
such application was made, or that any combi-
nation of such activities, presents or will 
present an unreasonable risk of injury to health 
or the environment before a rule promulgated 
under section 2605 of this title can protect 
against such risk, the court shall issue an in-
junction to prohibit the manufacture, process-
ing, or distribution in commerce of such sub-
stance or to prohibit any combination of such 
activities. 

(C) The provisions of subparagraphs (B) and 
(C) of subsection (e)(1) of this section shall apply 
with respect to an order issued under clause (i) 
of subparagraph (A); and the provisions of sub-
paragraph (C) of subsection (e)(2) of this section 
shall apply with respect to an injunction issued 
under subparagraph (B). 

(D) If the Administrator issues an order pursu-
ant to subparagraph (A)(i) respecting a chemical 
substance and objections are filed in accordance 
with subsection (e)(1)(C) of this section, the Ad-
ministrator shall seek an injunction under sub-
paragraph (A)(ii) respecting such substance un-
less the Administrator determines, on the basis 
of such objections, that such substance does not 
or will not present an unreasonable risk of in-
jury to health or the environment. 

(g) Statement of reasons for not taking action 

If the Administrator has not initiated any ac-
tion under this section or section 2605 or 2606 of 
this title to prohibit or limit the manufacture, 
processing, distribution in commerce, use, or 
disposal of a chemical substance, with respect to 
which notification or data is required by sub-
section (a)(1)(B) or (b) of this section, before the 
expiration of the notification period applicable 
to the manufacturing or processing of such sub-
stance, the Administrator shall publish a state-
ment of the Administrator’s reasons for not ini-
tiating such action. Such a statement shall be 
published in the Federal Register before the ex-
piration of such period. Publication of such 
statement in accordance with the preceding sen-
tence is not a prerequisite to the manufacturing 
or processing of the substance with respect to 
which the statement is to be published. 

(h) Exemptions 

(1) The Administrator may, upon application, 
exempt any person from any requirement of sub-
section (a) or (b) of this section to permit such 
person to manufacture or process a chemical 
substance for test marketing purposes— 

(A) upon a showing by such person satisfac-
tory to the Administrator that the manufac-
ture, processing, distribution in commerce, 
use, and disposal of such substance, and that 
any combination of such activities, for such 
purposes will not present any unreasonable 
risk of injury to health or the environment, 
and 

(B) under such restrictions as the Adminis-
trator considers appropriate. 

(2)(A) The Administrator may, upon applica-
tion, exempt any person from the requirement 
of subsection (b)(2) of this section to submit 
data for a chemical substance. If, upon receipt of 
an application under the preceding sentence, the 
Administrator determines that— 
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(i) the chemical substance with respect to 
which such application was submitted is 
equivalent to a chemical substance for which 
data has been submitted to the Administrator 
as required by subsection (b)(2) of this section, 
and 

(ii) submission of data by the applicant on 
such substance would be duplicative of data 
which has been submitted to the Adminis-
trator in accordance with such subsection, 

the Administrator shall exempt the applicant 
from the requirement to submit such data on 
such substance. No exemption which is granted 
under this subparagraph with respect to the sub-
mission of data for a chemical substance may 
take effect before the beginning of the reim-
bursement period applicable to such data. 

(B) If the Administrator exempts any person, 
under subparagraph (A), from submitting data 
required under subsection (b)(2) of this section 
for a chemical substance because of the exist-
ence of previously submitted data and if such 
exemption is granted during the reimbursement 
period for such data, then (unless such person 
and the persons referred to in clauses (i) and (ii) 
agree on the amount and method of reimburse-
ment) the Administrator shall order the person 
granted the exemption to provide fair and equi-
table reimbursement (in an amount determined 
under rules of the Administrator)— 

(i) to the person who previously submitted 
the data on which the exemption was based, 
for a portion of the costs incurred by such per-
son in complying with the requirement under 
subsection (b)(2) of this section to submit such 
data, and 

(ii) to any other person who has been re-
quired under this subparagraph to contribute 
with respect to such costs, for a portion of the 
amount such person was required to contrib-
ute. 

In promulgating rules for the determination of 
fair and equitable reimbursement to the persons 
described in clauses (i) and (ii) for costs incurred 
with respect to a chemical substance, the Ad-
ministrator shall, after consultation with the 
Attorney General and the Federal Trade Com-
mission, consider all relevant factors, including 
the effect on the competitive position of the per-
son required to provide reimbursement in rela-
tion to the persons to be reimbursed and the 
share of the market for such substance of the 
person required to provide reimbursement in re-
lation to the share of such market of the persons 
to be reimbursed. For purposes of judicial re-
view, an order under this subparagraph shall be 
considered final agency action. 

(C) For purposes of this paragraph, the reim-
bursement period for any previously submitted 
data for a chemical substance is a period— 

(i) beginning on the date of the termination 
of the prohibition, imposed under this section, 
on the manufacture or processing of such sub-
stance by the person who submitted such data 
to the Administrator, and 

(ii) ending— 
(I) five years after the date referred to in 

clause (i), or 
(II) at the expiration of a period which be-

gins on the date referred to in clause (i) and 

is equal to the period which the Adminis-
trator determines was necessary to develop 
such data, 

whichever is later. 

(3) The requirements of subsections (a) and (b) 
of this section do not apply with respect to the 
manufacturing or processing of any chemical 
substance which is manufactured or processed, 
or proposed to be manufactured or processed, 
only in small quantities (as defined by the Ad-
ministrator by rule) solely for purposes of— 

(A) scientific experimentation or analysis, 
or 

(B) chemical research on, or analysis of such 
substance or another substance, including 
such research or analysis for the development 
of a product, 

if all persons engaged in such experimentation, 
research, or analysis for a manufacturer or proc-
essor are notified (in such form and manner as 
the Administrator may prescribe) of any risk to 
health which the manufacturer, processor, or 
the Administrator has reason to believe may be 
associated with such chemical substance. 

(4) The Administrator may, upon application 
and by rule, exempt the manufacturer of any 
new chemical substance from all or part of the 
requirements of this section if the Adminis-
trator determines that the manufacture, proc-
essing, distribution in commerce, use, or dis-
posal of such chemical substance, or that any 
combination of such activities, will not present 
an unreasonable risk of injury to health or the 
environment. A rule promulgated under this 
paragraph (and any substantive amendment to, 
or repeal of, such a rule) shall be promulgated in 
accordance with paragraphs (2) and (3) of section 
2605(c) of this title. 

(5) The Administrator may, upon application, 
make the requirements of subsections (a) and (b) 
of this section inapplicable with respect to the 
manufacturing or processing of any chemical 
substance (A) which exists temporarily as a re-
sult of a chemical reaction in the manufacturing 
or processing of a mixture or another chemical 
substance, and (B) to which there is no, and will 
not be, human or environmental exposure. 

(6) Immediately upon receipt of an application 
under paragraph (1) or (5) the Administrator 
shall publish in the Federal Register notice of 
the receipt of such application. The Adminis-
trator shall give interested persons an oppor-
tunity to comment upon any such application 
and shall, within 45 days of its receipt, either ap-
prove or deny the application. The Adminis-
trator shall publish in the Federal Register no-
tice of the approval or denial of such an applica-
tion. 

(i) ‘‘Manufacture’’ and ‘‘process’’ defined 

For purposes of this section, the terms ‘‘manu-
facture’’ and ‘‘process’’ mean manufacturing or 
processing for commercial purposes. 

(Pub. L. 94–469, title I, § 5, Oct. 11, 1976, 90 Stat. 
2012; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2603, 2606, 2607, 

2611 to 2613, 2614, 2616 to 2620, 2623, 2625, 2630 of this title; 

title 42 section 7412. 
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§ 2605. Regulation of hazardous chemical sub-
stances and mixtures 

(a) Scope of regulation 

If the Administrator finds that there is a rea-
sonable basis to conclude that the manufacture, 
processing, distribution in commerce, use, or 
disposal of a chemical substance or mixture, or 
that any combination of such activities, pre-
sents or will present an unreasonable risk of in-
jury to health or the environment, the Adminis-
trator shall by rule apply one or more of the fol-
lowing requirements to such substance or mix-
ture to the extent necessary to protect ade-
quately against such risk using the least bur-
densome requirements: 

(1) A requirement (A) prohibiting the manu-
facturing, processing, or distribution in com-
merce of such substance or mixture, or (B) 
limiting the amount of such substance or mix-
ture which may be manufactured, processed, 
or distributed in commerce. 

(2) A requirement— 
(A) prohibiting the manufacture, process-

ing, or distribution in commerce of such sub-
stance or mixture for (i) a particular use or 
(ii) a particular use in a concentration in ex-
cess of a level specified by the Administrator 
in the rule imposing the requirement, or 

(B) limiting the amount of such substance 
or mixture which may be manufactured, 
processed, or distributed in commerce for (i) 
a particular use or (ii) a particular use in a 
concentration in excess of a level specified 
by the Administrator in the rule imposing 
the requirement. 

(3) A requirement that such substance or 
mixture or any article containing such sub-
stance or mixture be marked with or accom-
panied by clear and adequate warnings and in-
structions with respect to its use, distribution 
in commerce, or disposal or with respect to 
any combination of such activities. The form 
and content of such warnings and instructions 
shall be prescribed by the Administrator. 

(4) A requirement that manufacturers and 
processors of such substance or mixture make 
and retain records of the processes used to 
manufacture or process such substance or mix-
ture and monitor or conduct tests which are 
reasonable and necessary to assure compliance 
with the requirements of any rule applicable 
under this subsection. 

(5) A requirement prohibiting or otherwise 
regulating any manner or method of commer-
cial use of such substance or mixture. 

(6)(A) A requirement prohibiting or other-
wise regulating any manner or method of dis-
posal of such substance or mixture, or of any 
article containing such substance or mixture, 
by its manufacturer or processor or by any 
other person who uses, or disposes of, it for 
commercial purposes. 

(B) A requirement under subparagraph (A) 
may not require any person to take any action 
which would be in violation of any law or re-
quirement of, or in effect for, a State or politi-
cal subdivision, and shall require each person 
subject to it to notify each State and political 
subdivision in which a required disposal may 
occur of such disposal. 

(7) A requirement directing manufacturers 
or processors of such substance or mixture (A) 
to give notice of such unreasonable risk of in-
jury to distributors in commerce of such sub-
stance or mixture and, to the extent reason-
ably ascertainable, to other persons in posses-
sion of such substance or mixture or exposed 
to such substance or mixture, (B) to give pub-
lic notice of such risk of injury, and (C) to re-
place or repurchase such substance or mixture 
as elected by the person to which the require-
ment is directed. 

Any requirement (or combination of require-
ments) imposed under this subsection may be 
limited in application to specified geographic 
areas. 

(b) Quality control 

If the Administrator has a reasonable basis to 
conclude that a particular manufacturer or 
processor is manufacturing or processing a 
chemical substance or mixture in a manner 
which unintentionally causes the chemical sub-
stance or mixture to present or which will cause 
it to present an unreasonable risk of injury to 
health or the environment— 

(1) the Administrator may by order require 
such manufacturer or processor to submit a 
description of the relevant quality control 
procedures followed in the manufacturing or 
processing of such chemical substance or mix-
ture; and 

(2) if the Administrator determines— 
(A) that such quality control procedures 

are inadequate to prevent the chemical sub-
stance or mixture from presenting such risk 
of injury, the Administrator may order the 
manufacturer or processor to revise such 
quality control procedures to the extent nec-
essary to remedy such inadequacy; or 

(B) that the use of such quality control 
procedures has resulted in the distribution 
in commerce of chemical substances or mix-
tures which present an unreasonable risk of 
injury to health or the environment, the Ad-
ministrator may order the manufacturer or 
processor to (i) give notice of such risk to 
processors or distributors in commerce of 
any such substance or mixture, or to both, 
and, to the extent reasonably ascertainable, 
to any other person in possession of or ex-
posed to any such substance, (ii) to give pub-
lic notice of such risk, and (iii) to provide 
such replacement or repurchase of any such 
substance or mixture as is necessary to ade-
quately protect health or the environment. 

A determination under subparagraph (A) or (B) 
of paragraph (2) shall be made on the record 
after opportunity for hearing in accordance with 
section 554 of title 5. Any manufacturer or proc-
essor subject to a requirement to replace or re-
purchase a chemical substance or mixture may 
elect either to replace or repurchase the sub-
stance or mixture and shall take either such ac-
tion in the manner prescribed by the Adminis-
trator. 

(c) Promulgation of subsection (a) rules 

(1) In promulgating any rule under subsection 
(a) of this section with respect to a chemical 
substance or mixture, the Administrator shall 
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consider and publish a statement with respect 
to— 

(A) the effects of such substance or mixture 
on health and the magnitude of the exposure 
of human beings to such substance or mixture, 

(B) the effects of such substance or mixture 
on the environment and the magnitude of the 
exposure of the environment to such substance 
or mixture, 

(C) the benefits of such substance or mixture 
for various uses and the availability of sub-
stitutes for such uses, and 

(D) the reasonably ascertainable economic 
consequences of the rule, after consideration 
of the effect on the national economy, small 
business, technological innovation, the envi-
ronment, and public health. 

If the Administrator determines that a risk of 
injury to health or the environment could be 
eliminated or reduced to a sufficient extent by 
actions taken under another Federal law (or 
laws) administered in whole or in part by the 
Administrator, the Administrator may not pro-
mulgate a rule under subsection (a) of this sec-
tion to protect against such risk of injury unless 
the Administrator finds, in the Administrator’s 
discretion, that it is in the public interest to 
protect against such risk under this chapter. In 
making such a finding the Administrator shall 
consider (i) all relevant aspects of the risk, as 
determined by the Administrator in the Admin-
istrator’s discretion, (ii) a comparison of the es-
timated costs of complying with actions taken 
under this chapter and under such law (or laws), 
and (iii) the relative efficiency of actions under 
this chapter and under such law (or laws) to pro-
tect against such risk of injury. 

(2) When prescribing a rule under subsection 
(a) the Administrator shall proceed in accord-
ance with section 553 of title 5 (without regard 
to any reference in such section to sections 556 
and 557 of such title), and shall also (A) publish 
a notice of proposed rulemaking stating with 
particularity the reason for the proposed rule; 
(B) allow interested persons to submit written 
data, views, and arguments, and make all such 
submissions publicly available; (C) provide an 
opportunity for an informal hearing in accord-
ance with paragraph (3); (D) promulgate, if ap-
propriate, a final rule based on the matter in the 
rulemaking record (as defined in section 2618(a) 
of this title), and (E) make and publish with the 
rule the finding described in subsection (a) of 
this section. 

(3) Informal hearings required by paragraph 
(2)(C) shall be conducted by the Administrator 
in accordance with the following requirements: 

(A) Subject to subparagraph (B), an inter-
ested person is entitled— 

(i) to present such person’s position orally 
or by documentary submissions (or both), 
and 

(ii) if the Administrator determines that 
there are disputed issues of material fact it 
is necessary to resolve, to present such re-
buttal submissions and to conduct (or have 
conducted under subparagraph (B)(ii)) such 
cross-examination of persons as the Admin-
istrator determines (I) to be appropriate, 
and (II) to be required for a full and true dis-
closure with respect to such issues. 

(B) The Administrator may prescribe such 
rules and make such rulings concerning proce-
dures in such hearings to avoid unnecessary 
costs or delay. Such rules or rulings may in-
clude (i) the imposition of reasonable time 
limits on each interested person’s oral presen-
tations, and (ii) requirements that any cross- 
examination to which a person may be enti-
tled under subparagraph (A) be conducted by 
the Administrator on behalf of that person in 
such manner as the Administrator determines 
(I) to be appropriate, and (II) to be required for 
a full and true disclosure with respect to dis-
puted issues of material fact. 

(C)(i) Except as provided in clause (ii), if a 
group of persons each of whom under subpara-
graphs (A) and (B) would be entitled to con-
duct (or have conducted) cross-examination 
and who are determined by the Administrator 
to have the same or similar interests in the 
proceeding cannot agree upon a single rep-
resentative of such interests for purposes of 
cross-examination, the Administrator may 
make rules and rulings (I) limiting the rep-
resentation of such interest for such purposes, 
and (II) governing the manner in which such 
cross-examination shall be limited. 

(ii) When any person who is a member of a 
group with respect to which the Administrator 
has made a determination under clause (i) is 
unable to agree upon group representation 
with the other members of the group, then 
such person shall not be denied under the au-
thority of clause (i) the opportunity to con-
duct (or have conducted) cross-examination as 
to issues affecting the person’s particular in-
terests if (I) the person satisfies the Adminis-
trator that the person has made a reasonable 
and good faith effort to reach agreement upon 
group representation with the other members 
of the group and (II) the Administrator deter-
mines that there are substantial and relevant 
issues which are not adequately presented by 
the group representative. 

(D) A verbatim transcript shall be taken of 
any oral presentation made, and cross-exam-
ination conducted in any informal hearing 
under this subsection. Such transcript shall be 
available to the public. 

(4)(A) The Administrator may, pursuant to 
rules prescribed by the Administrator, provide 
compensation for reasonable attorneys’ fees, ex-
pert witness fees, and other costs of participat-
ing in a rulemaking proceeding for the promul-
gation of a rule under subsection (a) of this sec-
tion to any person— 

(i) who represents an interest which would 
substantially contribute to a fair determina-
tion of the issues to be resolved in the pro-
ceeding, and 

(ii) if— 
(I) the economic interest of such person is 

small in comparison to the costs of effective 
participation in the proceeding by such per-
son, or 

(II) such person demonstrates to the satis-
faction of the Administrator that such per-
son does not have sufficient resources ade-
quately to participate in the proceeding 
without compensation under this subpara-
graph. 
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In determining for purposes of clause (i) if an in-
terest will substantially contribute to a fair de-
termination of the issues to be resolved in a pro-
ceeding, the Administrator shall take into ac-
count the number and complexity of such issues 
and the extent to which representation of such 
interest will contribute to widespread public 
participation in the proceeding and representa-
tion of a fair balance of interests for the resolu-
tion of such issues. 

(B) In determining whether compensation 
should be provided to a person under subpara-
graph (A) and the amount of such compensation, 
the Administrator shall take into account the 
financial burden which will be incurred by such 
person in participating in the rulemaking pro-
ceeding. The Administrator shall take such ac-
tion as may be necessary to ensure that the ag-
gregate amount of compensation paid under this 
paragraph in any fiscal year to all persons who, 
in rulemaking proceedings in which they receive 
compensation, are persons who either— 

(i) would be regulated by the proposed rule, 
or 

(ii) represent persons who would be so regu-
lated, 

may not exceed 25 per centum of the aggregate 
amount paid as compensation under this para-
graph to all persons in such fiscal year. 

(5) Paragraph (1), (2), (3), and (4) of this sub-
section apply to the promulgation of a rule re-
pealing, or making a substantive amendment to, 
a rule promulgated under subsection (a) of this 
section. 

(d) Effective date 

(1) The Administrator shall specify in any rule 
under subsection (a) of this section the date on 
which it shall take effect, which date shall be as 
soon as feasible. 

(2)(A) The Administrator may declare a pro-
posed rule under subsection (a) of this section to 
be effective upon its publication in the Federal 
Register and until the effective date of final ac-
tion taken, in accordance with subparagraph 
(B), respecting such rule if— 

(i) the Administrator determines that— 
(I) the manufacture, processing, distribu-

tion in commerce, use, or disposal of the 
chemical substance or mixture subject to 
such proposed rule or any combination of 
such activities is likely to result in an un-
reasonable risk of serious or widespread in-
jury to health or the environment before 
such effective date; and 

(II) making such proposed rule so effective 
is necessary to protect the public interest; 
and 

(ii) in the case of a proposed rule to prohibit 
the manufacture, processing, or distribution of 
a chemical substance or mixture because of 
the risk determined under clause (i)(I), a court 
has in an action under section 2606 of this title 
granted relief with respect to such risk associ-
ated with such substance or mixture. 

Such a proposed rule which is made so effective 
shall not, for purposes of judicial review, be con-
sidered final agency action. 

(B) If the Administrator makes a proposed 
rule effective upon its publication in the Federal 

Register, the Administrator shall, as expedi-
tiously as possible, give interested persons 
prompt notice of such action, provide reasonable 
opportunity, in accordance with paragraphs (2) 
and (3) of subsection (c) of this section, for a 
hearing on such rule, and either promulgate 
such rule (as proposed or with modifications) or 
revoke it; and if such a hearing is requested, the 
Administrator shall commence the hearing 
within five days from the date such request is 
made unless the Administrator and the person 
making the request agree upon a later date for 
the hearing to begin, and after the hearing is 
concluded the Administrator shall, within ten 
days of the conclusion of the hearing, either pro-
mulgate such rule (as proposed or with modifica-
tions) or revoke it. 

(e) Polychlorinated biphenyls 

(1) Within six months after January 1, 1977, 
the Administrator shall promulgate rules to— 

(A) prescribe methods for the disposal of 
polychlorinated biphenyls, and 

(B) require polychlorinated biphenyls to be 
marked with clear and adequate warnings, and 
instructions with respect to their processing, 
distribution in commerce, use, or disposal or 
with respect to any combination of such ac-
tivities. 

Requirements prescribed by rules under this 
paragraph shall be consistent with the require-
ments of paragraphs (2) and (3). 

(2)(A) Except as provided under subparagraph 
(B), effective one year after January 1, 1977, no 
person may manufacture, process, or distribute 
in commerce or use any polychlorinated bi-
phenyl in any manner other than in a totally en-
closed manner. 

(B) The Administrator may by rule authorize 
the manufacture, processing, distribution in 
commerce or use (or any combination of such 
activities) of any polychlorinated biphenyl in a 
manner other than in a totally enclosed manner 
if the Administrator finds that such manufac-
ture, processing, distribution in commerce, or 
use (or combination of such activities) will not 
present an unreasonable risk of injury to health 
or the environment. 

(C) For the purposes of this paragraph, the 
term ‘‘totally enclosed manner’’ means any 
manner which will ensure that any exposure of 
human beings or the environment to a poly-
chlorinated biphenyl will be insignificant as de-
termined by the Administrator by rule. 

(3)(A) Except as provided in subparagraphs (B) 
and (C)— 

(i) no person may manufacture any poly-
chlorinated biphenyl after two years after 
January 1, 1977, and 

(ii) no person may process or distribute in 
commerce any polychlorinated biphenyl after 
two and one-half years after such date. 

(B) Any person may petition the Adminis-
trator for an exemption from the requirements 
of subparagraph (A), and the Administrator may 
grant by rule such an exemption if the Adminis-
trator finds that— 

(i) an unreasonable risk of injury to health 
or environment would not result, and 

(ii) good faith efforts have been made to de-
velop a chemical substance which does not 
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1 So in original. Probably should be ‘‘Subpoenas’’. 

present an unreasonable risk of injury to 
health or the environment and which may be 
substituted for such polychlorinated biphenyl. 

An exemption granted under this subparagraph 
shall be subject to such terms and conditions as 
the Administrator may prescribe and shall be in 
effect for such period (but not more than one 
year from the date it is granted) as the Adminis-
trator may prescribe. 

(C) Subparagraph (A) shall not apply to the 
distribution in commerce of any polychlorinated 
biphenyl if such polychlorinated biphenyl was 
sold for purposes other than resale before two 
and one half years after October 11, 1976. 

(4) Any rule under paragraph (1), (2)(B), or 
(3)(B) shall be promulgated in accordance with 
paragraphs (2), (3), and (4) of subsection (c) of 
this section. 

(5) This subsection does not limit the author-
ity of the Administrator, under any other provi-
sion of this chapter or any other Federal law, to 
take action respecting any polychlorinated bi-
phenyl. 

(Pub. L. 94–469, title I, § 6, Oct. 11, 1976, 90 Stat. 
2020; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2603, 2604, 2606 
to 2608, 2611, 2612, 2614, 2616 to 2620, 2623, 2630 of this 
title; title 10 section 2708; title 42 section 6925. 

§ 2606. Imminent hazards 

(a) Actions authorized and required 

(1) The Administrator may commence a civil 
action in an appropriate district court of the 
United States— 

(A) for seizure of an imminently hazardous 
chemical substance or mixture or any article 
containing such a substance or mixture, 

(B) for relief (as authorized by subsection (b) 
of this section) against any person who manu-
factures, processes, distributes in commerce, 
or uses, or disposes of, an imminently hazard-
ous chemical substance or mixture or any ar-
ticle containing such a substance or mixture, 
or 

(C) for both such seizure and relief. 

A civil action may be commenced under this 
paragraph notwithstanding the existence of a 
rule under section 2603 of this title, 2604 of this 
title, 2605 of this title, or subchapter IV of this 
chapter or an order under section 2604 of this 
title or subchapter IV of this chapter, and not-
withstanding the pendency of any administra-
tive or judicial proceeding under any provision 
of this chapter. 

(2) If the Administrator has not made a rule 
under section 2605(a) of this title immediately 
effective (as authorized by section 
2605(d)(2)(A)(i) of this title) with respect to an 
imminently hazardous chemical substance or 
mixture, the Administrator shall commence in a 
district court of the United States with respect 
to such substance or mixture or article contain-
ing such substance or mixture a civil action de-
scribed in subparagraph (A), (B), or (C) of para-
graph (1). 

(b) Relief authorized 

(1) The district court of the United States in 
which an action under subsection (a) of this sec-

tion is brought shall have jurisdiction to grant 
such temporary or permanent relief as may be 
necessary to protect health or the environment 
from the unreasonable risk associated with the 
chemical substance, mixture, or article involved 
in such action. 

(2) In the case of an action under subsection 
(a) of this section brought against a person who 
manufactures, processes, or distributes in com-
merce a chemical substance or mixture or an ar-
ticle containing a chemical substance or mix-
ture, the relief authorized by paragraph (1) may 
include the issuance of a mandatory order re-
quiring (A) in the case of purchasers of such sub-
stance, mixture, or article known to the defend-
ant, notification to such purchasers of the risk 
associated with it; (B) public notice of such risk; 
(C) recall; (D) the replacement or repurchase of 
such substance, mixture, or article; or (E) any 
combination of the actions described in the pre-
ceding clauses. 

(3) In the case of an action under subsection 
(a) of this section against a chemical substance, 
mixture, or article, such substance, mixture, or 
article may be proceeded against by process of 
libel for its seizure and condemnation. Proceed-
ings in such an action shall conform as nearly as 
possible to proceedings in rem in admiralty. 

(c) Venue and consolidation 

(1)(A) An action under subsection (a) of this 
section against a person who manufactures, 
processes, or distributes a chemical substance or 
mixture or an article containing a chemical sub-
stance or mixture may be brought in the United 
States District Court for the District of Colum-
bia, or for any judicial district in which any of 
the defendants is found, resides, or transacts 
business; and process in such an action may be 
served on a defendant in any other district in 
which such defendant resides or may be found. 
An action under subsection (a) of this section 
against a chemical substance, mixture, or arti-
cle may be brought in any United States district 
court within the jurisdiction of which the sub-
stance, mixture, or article is found. 

(B) In determining the judicial district in 
which an action may be brought under sub-
section (a) of this section in instances in which 
such action may be brought in more than one ju-
dicial district, the Administrator shall take into 
account the convenience of the parties. 

(C) Subpeonas 1 requiring attendance of wit-
nesses in an action brought under subsection (a) 
of this section may be served in any judicial dis-
trict. 

(2) Whenever proceedings under subsection (a) 
of this section involving identical chemical sub-
stances, mixtures, or articles are pending in 
courts in two or more judicial districts, they 
shall be consolidated for trial by order of any 
such court upon application reasonably made by 
any party in interest, upon notice to all parties 
in interest. 

(d) Action under section 2605 

Where appropriate, concurrently with the fil-
ing of an action under subsection (a) of this sec-
tion or as soon thereafter as may be practicable, 
the Administrator shall initiate a proceeding for 
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the promulgation of a rule under section 2605(a) 
of this title. 

(e) Representation 

Notwithstanding any other provision of law, in 
any action under subsection (a) of this section, 
the Administrator may direct attorneys of the 
Environmental Protection Agency to appear and 
represent the Administrator in such an action. 

(f) ‘‘Imminently hazardous chemical substance or 
mixture’’ defined 

For the purposes of subsection (a) of this sec-
tion, the term ‘‘imminently hazardous chemical 
substance or mixture’’ means a chemical sub-
stance or mixture which presents an imminent 
and unreasonable risk of serious or widespread 
injury to health or the environment. Such a risk 
to health or the environment shall be considered 
imminent if it is shown that the manufacture, 
processing, distribution in commerce, use, or 
disposal of the chemical substance or mixture, 
or that any combination of such activities, is 
likely to result in such injury to health or the 
environment before a final rule under section 
2605 of this title can protect against such risk. 

(Pub. L. 94–469, title I, § 7, Oct. 11, 1976, 90 Stat. 
2026; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L. 
102–550, title X, § 1021(b)(1), Oct. 28, 1992, 106 Stat. 
3923.) 

AMENDMENTS 

1992—Subsec. (a)(1). Pub. L. 102–550 substituted ‘‘sec-

tion 2603 of this title, 2604 of this title, 2605 of this title, 

or subchapter IV of this chapter’’ for ‘‘section 2603, 2604, 

or 2605 of this title’’ in last sentence. 
Pub. L. 102–550, which directed the insertion of ‘‘or 

subchapter IV of this chapter’’ after ‘‘2604’’, was exe-

cuted by making the insertion after ‘‘2604’’ the second 

time appearing in last sentence, to reflect the probable 

intent of Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2603, 2604, 2605, 

2607, 2608, 2611, 2612, 2614, 2619 of this title; title 33 sec-

tion 1319; title 42 sections 7412, 9601, 9606. 

§ 2607. Reporting and retention of information 

(a) Reports 

(1) The Administrator shall promulgate rules 
under which— 

(A) each person (other than a small manu-
facturer or processor) who manufactures or 
processes or proposes to manufacture or proc-
ess a chemical substance (other than a chemi-
cal substance described in subparagraph 
(B)(ii)) shall maintain such records, and shall 
submit to the Administrator such reports, as 
the Administrator may reasonably require, 
and 

(B) each person (other than a small manu-
facturer or processor) who manufactures or 
processes or proposes to manufacture or proc-
ess— 

(i) a mixture, or 
(ii) a chemical substance in small quan-

tities (as defined by the Administrator by 
rule) solely for purposes of scientific experi-
mentation or analysis or chemical research 
on, or analysis of, such substance or another 
substance, including any such research or 
analysis for the development of a product, 

shall maintain records and submit to the Ad-
ministrator reports but only to the extent the 
Administrator determines the maintenance of 
records or submission of reports, or both, is 
necessary for the effective enforcement of this 
chapter. 

The Administrator may not require in a rule 
promulgated under this paragraph the mainte-
nance of records or the submission of reports 
with respect to changes in the proportions of the 
components of a mixture unless the Adminis-
trator finds that the maintenance of such 
records or the submission of such reports, or 
both, is necessary for the effective enforcement 
of this chapter. For purposes of the compilation 
of the list of chemical substances required under 
subsection (b) of this section, the Administrator 
shall promulgate rules pursuant to this sub-
section not later than 180 days after January 1, 
1977. 

(2) The Administrator may require under para-
graph (1) maintenance of records and reporting 
with respect to the following insofar as known 
to the person making the report or insofar as 
reasonably ascertainable: 

(A) The common or trade name, the chemi-
cal identity, and the molecular structure of 
each chemical substance or mixture for which 
such a report is required. 

(B) The categories or proposed categories of 
use of each such substance or mixture. 

(C) The total amount of each such substance 
and mixture manufactured or processed, rea-
sonable estimates of the total amount to be 
manufactured or processed, the amount manu-
factured or processed for each of its categories 
of use, and reasonable estimates of the 
amount to be manufactured or processed for 
each of its categories of use or proposed cat-
egories of use. 

(D) A description of the byproducts resulting 
from the manufacture, processing, use, or dis-
posal of each such substance or mixture. 

(E) All existing data concerning the environ-
mental and health effects of such substance or 
mixture. 

(F) The number of individuals exposed, and 
reasonable estimates of the number who will 
be exposed, to such substance or mixture in 
their places of employment and the duration 
of such exposure. 

(G) In the initial report under paragraph (1) 
on such substance or mixture, the manner or 
method of its disposal, and in any subsequent 
report on such substance or mixture, any 
change in such manner or method. 

To the extent feasible, the Administrator shall 
not require under paragraph (1), any reporting 
which is unnecessary or duplicative. 

(3)(A)(i) The Administrator may by rule re-
quire a small manufacturer or processor of a 
chemical substance to submit to the Adminis-
trator such information respecting the chemical 
substance as the Administrator may require for 
publication of the first list of chemical sub-
stances required by subsection (b) of this sec-
tion. 

(ii) The Administrator may by rule require a 
small manufacturer or processor of a chemical 
substance or mixture— 
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(I) subject to a rule proposed or promulgated 
under section 2603, 2604(b)(4), or 2605 of this 
title, or an order in effect under section 2604(e) 
of this title, or 

(II) with respect to which relief has been 
granted pursuant to a civil action brought 
under section 2604 or 2606 of this title, 

to maintain such records on such substance or 
mixture, and to submit to the Administrator 
such reports on such substance or mixture, as 
the Administrator may reasonably require. A 
rule under this clause requiring reporting may 
require reporting with respect to the matters re-
ferred to in paragraph (2). 

(B) The Administrator, after consultation 
with the Administrator of the Small Business 
Administration, shall by rule prescribe stand-
ards for determining the manufacturers and 
processors which qualify as small manufacturers 
and processors for purposes of this paragraph 
and paragraph (1). 

(b) Inventory 

(1) The Administrator shall compile, keep cur-
rent, and publish a list of each chemical sub-
stance which is manufactured or processed in 
the United States. Such list shall at least in-
clude each chemical substance which any person 
reports, under section 2604 of this title or sub-
section (a) of this section, is manufactured or 
processed in the United States. Such list may 
not include any chemical substance which was 
not manufactured or processed in the United 
States within three years before the effective 
date of the rules promulgated pursuant to the 
last sentence of subsection (a)(1) of this section. 
In the case of a chemical substance for which a 
notice is submitted in accordance with section 
2604 of this title, such chemical substance shall 
be included in such list as of the earliest date 
(as determined by the Administrator) on which 
such substance was manufactured or processed 
in the United States. The Administrator shall 
first publish such a list not later than 315 days 
after January 1, 1977. The Administrator shall 
not include in such list any chemical substance 
which is manufactured or processed only in 
small quantities (as defined by the Adminis-
trator by rule) solely for purposes of scientific 
experimentation or analysis or chemical re-
search on, or analysis of, such substance or an-
other substance, including such research or 
analysis for the development of a product. 

(2) To the extent consistent with the purposes 
of this chapter, the Administrator may, in lieu 
of listing, pursuant to paragraph (1), a chemical 
substance individually, list a category of chemi-
cal substances in which such substance is in-
cluded. 

(c) Records 

Any person who manufactures, processes, or 
distributes in commerce any chemical substance 
or mixture shall maintain records of significant 
adverse reactions to health or the environment, 
as determined by the Administrator by rule, al-
leged to have been caused by the substance or 
mixture. Records of such adverse reactions to 
the health of employees shall be retained for a 
period of 30 years from the date such reactions 
were first reported to or known by the person 

maintaining such records. Any other record of 
such adverse reactions shall be retained for a pe-
riod of five years from the date the information 
contained in the record was first reported to or 
known by the person maintaining the record. 
Records required to be maintained under this 
subsection shall include records of consumer al-
legations of personal injury or harm to health, 
reports of occupational disease or injury, and re-
ports or complaints of injury to the environ-
ment submitted to the manufacturer, processor, 
or distributor in commerce from any source. 
Upon request of any duly designated representa-
tive of the Administrator, each person who is re-
quired to maintain records under this subsection 
shall permit the inspection of such records and 
shall submit copies of such records. 

(d) Health and safety studies 

The Administrator shall promulgate rules 
under which the Administrator shall require any 
person who manufactures, processes, or distrib-
utes in commerce or who proposes to manufac-
ture, process, or distribute in commerce any 
chemical substance or mixture (or with respect 
to paragraph (2), any person who has possession 
of a study) to submit to the Administrator— 

(1) lists of health and safety studies (A) con-
ducted or initiated by or for such person with 
respect to such substance or mixture at any 
time, (B) known to such person, or (C) reason-
ably ascertainable by such person, except that 
the Administrator may exclude certain types 
or categories of studies from the requirements 
of this subsection if the Administrator finds 
that submission of lists of such studies are un-
necessary to carry out the purposes of this 
chapter; and 

(2) copies of any study contained on a list 
submitted pursuant to paragraph (1) or other-
wise known by such person. 

(e) Notice to Administrator of substantial risks 

Any person who manufactures, processes, or 
distributes in commerce as chemical substance 
or mixture and who obtains information which 
reasonably supports the conclusion that such 
substance or mixture presents a substantial risk 
of injury to health or the environment shall im-
mediately inform the Administrator of such in-
formation unless such person has actual knowl-
edge that the Administrator has been ade-
quately informed of such information. 

(f) ‘‘Manufacture’’ and ‘‘process’’ defined 

For purposes of this section, the terms ‘‘manu-
facture’’ and ‘‘process’’ mean manufacture or 
process for commercial purposes. 

(Pub. L. 94–469, title I, § 8, Oct. 11, 1976, 90 Stat. 
2027; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

ASBESTOS INFORMATION 

Pub. L. 100–577, Oct. 31, 1988, 102 Stat. 2901, provided 

that: 

‘‘SECTION 1. SHORT TITLE. 

‘‘This Act may be cited as the ‘Asbestos Information 

Act of 1988’. 

‘‘SEC. 2. SUBMISSION OF INFORMATION BY MANU-

FACTURERS. 

‘‘Within 90 days after the date of the enactment of 

this Act [Oct. 31, 1988], any person who manufactured or 
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processed, before the date of the enactment of this Act, 

asbestos or asbestos-containing material that was pre-

pared for sale for use as surfacing material, thermal 

system insulation, or miscellaneous material in build-

ings (or whose corporate predecessor manufactured or 

processed such asbestos or material) shall submit to 

the Administrator of the Environmental Protection 

Agency the years of manufacture, the types or classes 

of product, and, to the extent available, other identify-

ing characteristics reasonably necessary to identify or 

distinguish the asbestos or asbestos-containing mate-

rial. Such person also may submit to the Administrator 

protocols for samples of asbestos and asbestos-contain-

ing material. 

‘‘SEC. 3. PUBLICATION OF INFORMATION. 

‘‘Within 30 days after the date of the enactment of 

this Act [Oct. 31, 1988], the Administrator shall publish 

a notice in the Federal Register that explains how, 

when, and where the information specified in section 2 

is to be submitted. The Administrator shall receive and 

organize the information submitted under section 2 

and, within 180 days after the date of the enactment of 

this Act, shall publish the information. In carrying out 

this section, the Administrator may not— 
‘‘(1) review the information submitted under sec-

tion 2 for accuracy, or 
‘‘(2) analyze such information to determine whether 

it is reasonably necessary to identify or distinguish 

the particular asbestos or asbestos-containing mate-

rial. 

‘‘SEC. 4. DEFINITIONS. 

‘‘In this Act: 
‘‘(1) The term ‘asbestos’ means— 

‘‘(A) chrysotile, amosite, or crocidolite, or 
‘‘(B) in fibrous form, tremolite, anthophyllite, or 

actinolite. 
‘‘(2) The term ‘asbestos-containing material’ means 

any material containing more than one percent as-

bestos by weight. 
‘‘(3) The term ‘identifying characteristics’ means a 

description of asbestos or asbestos-containing mate-

rial, including— 
‘‘(A) the mineral or chemical constituents (or 

both) of the asbestos or material by weight or vol-

ume (or both), 
‘‘(B) the types or classes of the product in which 

the asbestos or material is contained, 
‘‘(C) the designs, patterns, or textures of the prod-

uct in which the asbestos or material is contained, 

and 
‘‘(D) the means by which the product in which the 

asbestos or material is contained may be distin-

guishable from other products containing asbestos 

or asbestos-containing material. 
‘‘(4) The term ‘miscellaneous material’ means 

building material on structural components, struc-

tural members, or fixtures, such as floor and ceiling 

tiles. The term does not include surfacing material or 

thermal system insulation. 
‘‘(5) The term ‘protocol’ means any procedure for 

taking, handling, and preserving samples of asbestos 

and asbestos-containing material and for testing and 

analyzing such samples for the purpose of determin-

ing the person who manufactured or processed for 

sale such samples and the identifying characteristics 

of such samples. 
‘‘(6) The term ‘surfacing material’ means material 

in a building that is sprayed on surfaces, troweled on 

surfaces, or otherwise applied to surfaces for acous-

tical, fireproofing, or other purposes, such as acous-

tical plaster on ceilings and fireproofing material on 

structural members. 
‘‘(7) The term ‘thermal system insulation’ means 

material in a building applied to pipes, fittings, boil-

ers, breeching, tanks, ducts, or other structural com-

ponents to prevent heat loss or gain or water con-

densation, or for other purposes.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2602, 2604, 2611, 

2618, 2620 of this title. 

§ 2608. Relationship to other Federal laws 

(a) Laws not administered by the Administrator 

(1) If the Administrator has reasonable basis 
to conclude that the manufacture, processing, 
distribution in commerce, use, or disposal of a 
chemical substance or mixture, or that any 
combination of such activities, presents or will 
present an unreasonable risk of injury to health 
or the environment and determines, in the Ad-
ministrator’s discretion, that such risk may be 
prevented or reduced to a sufficient extent by 
action taken under a Federal law not adminis-
tered by the Administrator, the Administrator 
shall submit to the agency which administers 
such law a report which describes such risk and 
includes in such description a specification of 
the activity or combination of activities which 
the Administrator has reason to believe so pre-
sents such risk. Such report shall also request 
such agency— 

(A)(i) to determine if the risk described in 
such report may be prevented or reduced to a 
sufficient extent by action taken under such 
law, and 

(ii) if the agency determines that such risk 
may be so prevented or reduced, to issue an 
order declaring whether or not the activity or 
combination of activities specified in the de-
scription of such risk presents such risk; and 

(B) to respond to the Administrator with re-
spect to the matters described in subpara-
graph (A). 

Any report of the Administrator shall include a 
detailed statement of the information on which 
it is based and shall be published in the Federal 
Register. The agency receiving a request under 
such a report shall make the requested deter-
mination, issue the requested order, and make 
the requested response within such time as the 
Administrator specifies in the request, but such 
time specified may not be less than 90 days from 
the date the request was made. The response of 
an agency shall be accompanied by a detailed 
statement of the findings and conclusions of the 
agency and shall be published in the Federal 
Register. 

(2) If the Administrator makes a report under 
paragraph (1) with respect to a chemical sub-
stance or mixture and the agency to which such 
report was made either— 

(A) issues an order declaring that the activ-
ity or combination of activities specified in 
the description of the risk described in the re-
port does not present the risk described in the 
report, or 

(B) initiates, within 90 days of the publica-
tion in the Federal Register of the response of 
the agency under paragraph (1), action under 
the law (or laws) administered by such agency 
to protect against such risk associated with 
such activity or combination of activities, 

the Administrator may not take any action 
under section 2605 or 2606 of this title with re-
spect to such risk. 

(3) If the Administrator has initiated action 
under section 2605 or 2606 of this title with re-
spect to a risk associated with a chemical sub-
stance or mixture which was the subject of a re-
port made to an agency under paragraph (1), 
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such agency shall before taking action under the 
law (or laws) administered by it to protect 
against such risk consult with the Adminis-
trator for the purpose of avoiding duplication of 
Federal action against such risk. 

(b) Laws administered by the Administrator 

The Administrator shall coordinate actions 
taken under this chapter with actions taken 
under other Federal laws administered in whole 
or in part by the Administrator. If the Adminis-
trator determines that a risk to health or the 
environment associated with a chemical sub-
stance or mixture could be eliminated or re-
duced to a sufficient extent by actions taken 
under the authorities contained in such other 
Federal laws, the Administrator shall use such 
authorities to protect against such risk unless 
the Administrator determines, in the Adminis-
trator’s discretion, that it is in the public inter-
est to protect against such risk by actions taken 
under this chapter. This subsection shall not be 
construed to relieve the Administrator of any 
requirement imposed on the Administrator by 
such other Federal laws. 

(c) Occupational safety and health 

In exercising any authority under this chap-
ter, the Administrator shall not, for purposes of 
section 653(b)(1) of title 29, be deemed to be exer-
cising statutory authority to prescribe or en-
force standards or regulations affecting occupa-
tional safety and health. 

(d) Coordination 

In administering this chapter, the Adminis-
trator shall consult and coordinate with the 
Secretary of Health and Human Services and the 
heads of any other appropriate Federal execu-
tive department or agency, any relevant inde-
pendent regulatory agency, and any other appro-
priate instrumentality of the Federal Govern-
ment for the purpose of achieving the maximum 
enforcement of this chapter while imposing the 
least burdens of duplicative requirements on 
those subject to the chapter and for other pur-
poses. The Administrator shall, in the report re-
quired by section 2629 of this title, report annu-
ally to the Congress on actions taken to coordi-
nate with such other Federal departments, agen-
cies, or instrumentalities, and on actions taken 
to coordinate the authority under this chapter 
with the authority granted under other Acts re-
ferred to in subsection (b) of this section. 

(Pub. L. 94–469, title I, § 9, Oct. 11, 1976, 90 Stat. 
2030; Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 
93 Stat. 695; renumbered title I, Pub. L. 99–519, 
§ 3(c)(1), Oct. 22, 1986, 100 Stat. 2989.) 

CHANGE OF NAME 

‘‘Secretary of Health and Human Services’’ sub-

stituted for ‘‘Secretary of Health, Education, and Wel-

fare’’ in subsec. (d), pursuant to section 509(b) of Pub. 

L. 96–88, which is classified to section 3508(b) of Title 20, 

Education. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (d) of this section relating to reporting cer-

tain coordinating actions annually to Congress in the 

report required by section 2629 of this title, see section 

3003 of Pub. L. 104–66, as amended, set out as a note 

under section 1113 of Title 31, Money and Finance, and 

page 163 of House Document No. 103–7. 

§ 2609. Research, development, collection, dis-
semination, and utilization of data 

(a) Authority 

The Administrator shall, in consultation and 
cooperation with the Secretary of Health and 
Human Services and with other heads of appro-
priate departments and agencies, conduct such 
research, development, and monitoring as is 
necessary to carry out the purposes of this chap-
ter. The Administrator may enter into contracts 
and may make grants for research, development, 
and monitoring under this subsection. Contracts 
may be entered into under this subsection with-
out regard to section 3324(a) and (b) of title 31 
and section 5 of title 41. 

(b) Data systems 

(1) The Administrator shall establish, admin-
ister, and be responsible for the continuing ac-
tivities of an interagency committee which shall 
design, establish, and coordinate an efficient 
and effective system, within the Environmental 
Protection Agency, for the collection, dissemi-
nation to other Federal departments and agen-
cies, and use of data submitted to the Adminis-
trator under this chapter. 

(2)(A) The Administrator shall, in consulta-
tion and cooperation with the Secretary of 
Health and Human Services and other heads of 
appropriate departments and agencies design, 
establish, and coordinate an efficient and effec-
tive system for the retrieval of toxicological and 
other scientific data which could be useful to 
the Administrator in carrying out the purposes 
of this chapter. Systematized retrieval shall be 
developed for use by all Federal and other de-
partments and agencies with responsibilities in 
the area of regulation or study of chemical sub-
stances and mixtures and their effect on health 
or the environment. 

(B) The Administrator, in consultation and co-
operation with the Secretary of Health and 
Human Services, may make grants and enter 
into contracts for the development of a data re-
trieval system described in subparagraph (A). 
Contracts may be entered into under this sub-
paragraph without regard to section 3324(a) and 
(b) of title 31 and section 5 of title 41. 

(c) Screening techniques 

The Administrator shall coordinate, with the 
Assistant Secretary for Health of the Depart-
ment of Health and Human Services, research 
undertaken by the Administrator and directed 
toward the development of rapid, reliable, and 
economical screening techniques for carcino-
genic, mutagenic, teratogenic, and ecological ef-
fects of chemical substances and mixtures. 

(d) Monitoring 

The Administrator shall, in consultation and 
cooperation with the Secretary of Health and 
Human Services, establish and be responsible for 
research aimed at the development, in coopera-
tion with local, State, and Federal agencies, of 
monitoring techniques and instruments which 
may be used in the detection of toxic chemical 
substances and mixtures and which are reliable, 
economical, and capable of being implemented 
under a wide variety of conditions. 
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(e) Basic research 

The Administrator shall, in consultation and 
cooperation with the Secretary of Health and 
Human Services, establish research programs to 
develop the fundamental scientific basis of the 
screening and monitoring techniques described 
in subsections (c) and (d) of this section, the 
bounds of the reliability of such techniques, and 
the opportunities for their improvement. 

(f) Training 

The Administrator shall establish and pro-
mote programs and workshops to train or facili-
tate the training of Federal laboratory and tech-
nical personnel in existing or newly developed 
screening and monitoring techniques. 

(g) Exchange of research and development re-
sults 

The Administrator shall, in consultation with 
the Secretary of Health and Human Services and 
other heads of appropriate departments and 
agencies, establish and coordinate a system for 
exchange among Federal, State, and local au-
thorities of research and development results re-
specting toxic chemical substances and mix-
tures, including a system to facilitate and pro-
mote the development of standard data format 
and analysis and consistent testing procedures. 

(Pub. L. 94–469, title I, § 10, Oct. 11, 1976, 90 Stat. 
2031; Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 
93 Stat. 695; renumbered title I, Pub. L. 99–519, 
§ 3(c)(1), Oct. 22, 1986, 100 Stat. 2989.) 

CODIFICATION 

In subsecs. (a) and (b)(2)(B), ‘‘section 3324(a) and (b) of 

title 31’’ substituted for references to section 3648 of the 

Revised Statutes (31 U.S.C. 529) on authority of Pub. L. 

97–258, § 4(b), Sept. 13, 1982, 96 Stat. 1067, the first sec-

tion of which enacted Title 31, Money and Finance. 

CHANGE OF NAME 

‘‘Secretary of Health and Human Services’’ sub-

stituted for ‘‘Secretary of Health, Education, and Wel-

fare’’ in subsecs. (a), (b)(2), (d), (e), and (g), and ‘‘De-

partment of Health and Human Services’’ substituted 

for ‘‘Department of Health, Education, and Welfare’’ in 

subsec. (c), pursuant to section 509(b) of Pub. L. 96–88, 

which is classified to section 3508(b) of Title 20, Edu-

cation. 

AVAILABILITY OF GRANTS 

Grants awarded under this section are available for 

research, development, monitoring, public education, 

training, demonstrations, and studies, beginning in fis-

cal year 2000 and thereafter, see provisions of title III 

of Pub. L. 106–74, set out as a note under section 136r of 

Title 7, Agriculture. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2628 of this title. 

§ 2610. Inspections and subpoenas 

(a) In general 

For purposes of administering this chapter, 
the Administrator, and any duly designated rep-
resentative of the Administrator, may inspect 
any establishment, facility, or other premises in 
which chemical substances, mixtures, or prod-
ucts subject to subchapter IV of this chapter are 
manufactured, processed, stored, or held before 
or after their distribution in commerce and any 

conveyance being used to transport chemical 
substances, mixtures, such products, or such ar-
ticles in connection with distribution in com-
merce. Such an inspection may only be made 
upon the presentation of appropriate credentials 
and of a written notice to the owner, operator, 
or agent in charge of the premises or convey-
ance to be inspected. A separate notice shall be 
given for each such inspection, but a notice 
shall not be required for each entry made during 
the period covered by the inspection. Each such 
inspection shall be commenced and completed 
with reasonable promptness and shall be con-
ducted at reasonable times, within reasonable 
limits, and in a reasonable manner. 

(b) Scope 

(1) Except as provided in paragraph (2), an in-
spection conducted under subsection (a) of this 
section shall extend to all things within the 
premises or conveyance inspected (including 
records, files, papers, processes, controls, and fa-
cilities) bearing on whether the requirements of 
this chapter applicable to the chemical sub-
stances, mixtures, or products subject to sub-
chapter IV of this chapter within such premises 
or conveyance have been complied with. 

(2) No inspection under subsection (a) of this 
section shall extend to— 

(A) financial data, 
(B) sales data (other than shipment data), 
(C) pricing data, 
(D) personnel data, or 
(E) research data (other than data required 

by this chapter or under a rule promulgated 
thereunder), 

unless the nature and extent of such data are de-
scribed with reasonable specificity in the writ-
ten notice required by subsection (a) of this sec-
tion for such inspection. 

(c) Subpoenas 

In carrying out this chapter, the Adminis-
trator may by subpoena require the attendance 
and testimony of witnesses and the production 
of reports, papers, documents, answers to ques-
tions, and other information that the Adminis-
trator deems necessary. Witnesses shall be paid 
the same fees and mileage that are paid wit-
nesses in the courts of the United States. In the 
event of contumacy, failure, or refusal of any 
person to obey any such subpoena, any district 
court of the United States in which venue is 
proper shall have jurisdiction to order any such 
person to comply with such subpoena. Any fail-
ure to obey such an order of the court is punish-
able by the court as a contempt thereof. 

(Pub. L. 94–469, title I, § 11, Oct. 11, 1976, 90 Stat. 
2032; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L. 
102–550, title X, § 1021(b)(2), (3), Oct. 28, 1992, 106 
Stat. 3923.) 

AMENDMENTS 

1992—Subsec. (a). Pub. L. 102–550, § 1021(b)(2), in first 

sentence, substituted ‘‘substances, mixtures, or prod-

ucts subject to subchapter IV of this chapter’’ for ‘‘sub-

stances or mixtures’’ and inserted ‘‘such products,’’ be-

fore ‘‘or such articles’’. 
Subsec. (b)(1). Pub. L. 102–550, § 1021(b)(3), substituted 

‘‘chemical substances, mixtures, or products subject to 

subchapter IV of this chapter’’ for ‘‘chemical sub-

stances or mixtures’’. 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2614 of this title. 

§ 2611. Exports 

(a) In general 

(1) Except as provided in paragraph (2) and 
subsection (b) of this section, this chapter (other 
than section 2607 of this title) shall not apply to 
any chemical substance, mixture, or to an arti-
cle containing a chemical substance or mixture, 
if— 

(A) it can be shown that such substance, 
mixture, or article is being manufactured, 
processed, or distributed in commerce for ex-
port from the United States, unless such sub-
stance, mixture, or article was, in fact, manu-
factured, processed, or distributed in com-
merce, for use in the United States, and 

(B) such substance, mixture, or article (when 
distributed in commerce), or any container in 
which it is enclosed (when so distributed), 
bears a stamp or label stating that such sub-
stance, mixture, or article is intended for ex-
port. 

(2) Paragraph (1) shall not apply to any chemi-
cal substance, mixture, or article if the Admin-
istrator finds that the substance, mixture, or ar-
ticle will present an unreasonable risk of injury 
to health within the United States or to the en-
vironment of the United States. The Adminis-
trator may require, under section 2603 of this 
title, testing of any chemical substance or mix-
ture exempted from this chapter by paragraph 
(1) for the purpose of determining whether or 
not such substance or mixture presents an un-
reasonable risk of injury to health within the 
United States or to the environment of the 
United States. 

(b) Notice 

(1) If any person exports or intends to export 
to a foreign country a chemical substance or 
mixture for which the submission of data is re-
quired under section 2603 or 2604(b) of this title, 
such person shall notify the Administrator of 
such exportation or intent to export and the Ad-
ministrator shall furnish to the government of 
such country notice of the availability of the 
data submitted to the Administrator under such 
section for such substance or mixture. 

(2) If any person exports or intends to export 
to a foreign country a chemical substance or 
mixture for which an order has been issued 
under section 2604 of this title or a rule has been 
proposed or promulgated under section 2604 or 
2605 of this title, or with respect to which an ac-
tion is pending, or relief has been granted under 
section 2604 or 2606 of this title, such person 
shall notify the Administrator of such expor-
tation or intent to export and the Administrator 
shall furnish to the government of such country 
notice of such rule, order, action, or relief. 

(Pub. L. 94–469, title I, § 12, Oct. 11, 1976, 90 Stat. 
2033; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

§ 2612. Entry into customs territory of the United 
States 

(a) In general 

(1) The Secretary of the Treasury shall refuse 
entry into the customs territory of the United 

States (as defined in general note 2 of the Har-
monized Tariff Schedule of the United States) of 
any chemical substance, mixture, or article con-
taining a chemical substance or mixture offered 
for such entry if— 

(A) it fails to comply with any rule in effect 
under this chapter, or 

(B) it is offered for entry in violation of sec-
tion 2604 of this title, 2605 of this title, or sub-
chapter IV of this chapter, a rule or order 
under section 2604 of this title, 2605 of this 
title, or subchapter IV of this chapter, or an 
order issued in a civil action brought under 
section 2604 of this title, 2606 of this title or 
subchapter IV of this chapter. 

(2) If a chemical substance, mixture, or article 
is refused entry under paragraph (1), the Sec-
retary of the Treasury shall notify the con-
signee of such entry refusal, shall not release it 
to the consignee, and shall cause its disposal or 
storage (under such rules as the Secretary of the 
Treasury may prescribe) if it has not been ex-
ported by the consignee within 90 days from the 
date of receipt of notice of such refusal, except 
that the Secretary of the Treasury may, pending 
a review by the Administrator of the entry re-
fusal, release to the consignee such substance, 
mixture, or article on execution of bond for the 
amount of the full invoice of such substance, 
mixture, or article (as such value is set forth in 
the customs entry), together with the duty 
thereon. On failure to return such substance, 
mixture, or article for any cause to the custody 
of the Secretary of the Treasury when de-
manded, such consignee shall be liable to the 
United States for liquidated damages equal to 
the full amount of such bond. All charges for 
storage, cartage, and labor on and for disposal of 
substances, mixtures, or articles which are re-
fused entry or release under this section shall be 
paid by the owner or consignee, and in default of 
such payment shall constitute a lien against any 
future entry made by such owner or consignee. 

(b) Rules 

The Secretary of the Treasury, after consulta-
tion with the Administrator, shall issue rules 
for the administration of subsection (a) of this 
section. 

(Pub. L. 94–469, title I, § 13, Oct. 11, 1976, 90 Stat. 
2034; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L. 
100–418, title I, § 1214(e)(2), Aug. 23, 1988, 102 Stat. 
1156; Pub. L. 102–550, title X, § 1021(b)(4), Oct. 28, 
1992, 106 Stat. 3923.) 

REFERENCES IN TEXT 

The Harmonized Tariff Schedule of the United States, 

referred to in subsec. (a), is not set out in the Code. See 

Publication of Harmonized Tariff Schedule note set out 

under section 1202 of Title 19, Customs Duties. 

AMENDMENTS 

1992—Subsec. (a)(1)(B). Pub. L. 102–550 substituted 

‘‘section 2604 of this title, 2605 of this title, or sub-

chapter IV of this chapter’’ for ‘‘section 2604 or 2605 of 

this title’’ in two places and ‘‘section 2604 of this title, 

2606 of this title or subchapter IV of this chapter’’ for 

‘‘section 2604 or 2606 of this title’’. 
1988—Subsec. (a)(1). Pub. L. 100–418 substituted ‘‘gen-

eral note 2 of the Harmonized Tariff Schedule of the 

United States’’ for ‘‘general headnote 2 to the Tariff 

Schedules of the United States’’ in introductory text. 
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EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–418 effective Jan. 1, 1989, 

and applicable with respect to articles entered on or 

after such date, see section 1217(b)(1) of Pub. L. 100–418, 

set out as an Effective Date note under section 3001 of 

Title 19, Customs Duties. 

§ 2613. Disclosure of data 

(a) In general 

Except as provided by subsection (b) of this 
section, any information reported to, or other-
wise obtained by, the Administrator (or any rep-
resentative of the Administrator) under this 
chapter, which is exempt from disclosure pursu-
ant to subsection (a) of section 552 of title 5 by 
reason of subsection (b)(4) of such section, shall, 
notwithstanding the provisions of any other sec-
tion of this chapter, not be disclosed by the Ad-
ministrator or by any officer or employee of the 
United States, except that such information— 

(1) shall be disclosed to any officer or em-
ployee of the United States— 

(A) in connection with the official duties 
of such officer or employee under any law 
for the protection of health or the environ-
ment, or 

(B) for specific law enforcement purposes; 

(2) shall be disclosed to contractors with the 
United States and employees of such contrac-
tors if in the opinion of the Administrator 
such disclosure is necessary for the satisfac-
tory performance by the contractor of a con-
tract with the United States entered into on 
or after October 11, 1976, for the performance 
of work in connection with this chapter and 
under such conditions as the Administrator 
may specify; 

(3) shall be disclosed if the Administrator de-
termines it necessary to protect health or the 
environment against an unreasonable risk of 
injury to health or the environment; or 

(4) may be disclosed when relevant in any 
proceeding under this chapter, except that dis-
closure in such a proceeding shall be made in 
such manner as to preserve confidentiality to 
the extent practicable without impairing the 
proceeding. 

In any proceeding under section 552(a) of title 5 
to obtain information the disclosure of which 
has been denied because of the provisions of this 
subsection, the Administrator may not rely on 
section 552(b)(3) of such title to sustain the Ad-
ministrator’s action. 

(b) Data from health and safety studies 

(1) Subsection (a) does not prohibit the disclo-
sure of— 

(A) any health and safety study which is 
submitted under this chapter with respect to— 

(i) any chemical substance or mixture 
which, on the date on which such study is to 
be disclosed has been offered for commercial 
distribution, or 

(ii) any chemical substance or mixture for 
which testing is required under section 2603 
of this title or for which notification is re-
quired under section 2604 of this title, and 

(B) any data reported to, or otherwise ob-
tained by, the Administrator from a health 
and safety study which relates to a chemical 

substance or mixture described in clause (i) or 
(ii) of subparagraph (A). 

This paragraph does not authorize the release of 
any data which discloses processes used in the 
manufacturing or processing of a chemical sub-
stance or mixture or, in the case of a mixture, 
the release of data disclosing the portion of the 
mixture comprised by any of the chemical sub-
stances in the mixture. 

(2) If a request is made to the Administrator 
under subsection (a) of section 552 of title 5 for 
information which is described in the first sen-
tence of paragraph (1) and which is not informa-
tion described in the second sentence of such 
paragraph, the Administrator may not deny 
such request on the basis of subsection (b)(4) of 
such section. 

(c) Designation and release of confidential data 

(1) In submitting data under this chapter, a 
manufacturer, processor, or distributor in com-
merce may (A) designate the data which such 
person believes is entitled to confidential treat-
ment under subsection (a) of this section, and 
(B) submit such designated data separately from 
other data submitted under this chapter. A des-
ignation under this paragraph shall be made in 
writing and in such manner as the Adminis-
trator may prescribe. 

(2)(A) Except as provided by subparagraph (B), 
if the Administrator proposes to release for in-
spection data which has been designated under 
paragraph (1)(A), the Administrator shall notify, 
in writing and by certified mail, the manufac-
turer, processor, or distributor in commerce who 
submitted such data of the intent to release 
such data. If the release of such data is to be 
made pursuant to a request made under section 
552(a) of title 5, such notice shall be given imme-
diately upon approval of such request by the Ad-
ministrator. The Administrator may not release 
such data until the expiration of 30 days after 
the manufacturer, processor, or distributor in 
commerce submitting such data has received the 
notice required by this subparagraph. 

(B)(i) Subparagraph (A) shall not apply to the 
release of information under paragraph (1), (2), 
(3), or (4) of subsection (a) of this section, except 
that the Administrator may not release data 
under paragraph (3) of subsection (a) of this sec-
tion unless the Administrator has notified each 
manufacturer, processor, and distributor in 
commerce who submitted such data of such re-
lease. Such notice shall be made in writing by 
certified mail at least 15 days before the release 
of such data, except that if the Administrator 
determines that the release of such data is nec-
essary to protect against an imminent, unrea-
sonable risk of injury to health or the environ-
ment, such notice may be made by such means 
as the Administrator determines will provide 
notice at least 24 hours before such release is 
made. 

(ii) Subparagraph (A) shall not apply to the re-
lease of information described in subsection 
(b)(1) of this section other than information de-
scribed in the second sentence of such sub-
section. 

(d) Criminal penalty for wrongful disclosure 

(1) Any officer or employee of the United 
States or former officer or employee of the 
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United States, who by virtue of such employ-
ment or official position has obtained possession 
of, or has access to, material the disclosure of 
which is prohibited by subsection (a) of this sec-
tion, and who knowing that disclosure of such 
material is prohibited by such subsection, will-
fully discloses the material in any manner to 
any person not entitled to receive it, shall be 
guilty of a misdemeanor and fined not more 
than $5,000 or imprisoned for not more than one 
year, or both. Section 1905 of title 18 does not 
apply with respect to the publishing, divulging, 
disclosure, or making known of, or making 
available, information reported or otherwise ob-
tained under this chapter. 

(2) For the purposes of paragraph (1), any con-
tractor with the United States who is furnished 
information as authorized by subsection (a)(2) of 
this section, and any employee of any such con-
tractor, shall be considered to be an employee of 
the United States. 

(e) Access by Congress 

Notwithstanding any limitation contained in 
this section or any other provision of law, all in-
formation reported to or otherwise obtained by 
the Administrator (or any representative of the 
Administrator) under this chapter shall be made 
available, upon written request of any duly au-
thorized committee of the Congress, to such 
committee. 

(Pub. L. 94–469, title I, § 14, Oct. 11, 1976, 90 Stat. 
2034; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2603, 2604 of this 

title. 

§ 2614. Prohibited acts 

It shall be unlawful for any person to— 
(1) fail or refuse to comply with (A) any rule 

promulgated or order issued under section 2603 
of this title, (B) any requirement prescribed by 
section 2604 or 2605 of this title, (C) any rule 
promulgated or order issued under section 2604 
or 2605 of this title, or (D) any requirement of 
subchapter II of this chapter or any rule pro-
mulgated or order issued under subchapter II 
of this chapter; 

(2) use for commercial purposes a chemical 
substance or mixture which such person knew 
or had reason to know was manufactured, 
processed, or distributed in commerce in viola-
tion of section 2604 or 2605 of this title, a rule 
or order under section 2604 or 2605 of this title, 
or an order issued in action brought under sec-
tion 2604 or 2606 of this title; 

(3) fail or refuse to (A) establish or maintain 
records, (B) submit reports, notices, or other 
information, or (C) permit access to or copy-
ing of records, as required by this chapter or a 
rule thereunder; or 

(4) fail or refuse to permit entry or inspec-
tion as required by section 2610 of this title. 

(Pub. L. 94–469, title I, § 15, Oct. 11, 1976, 90 Stat. 
2036; renumbered title I and amended Pub. L. 
99–519, § 3(b)(1), (c)(1), Oct. 22, 1986, 100 Stat. 2988, 
2989.) 

AMENDMENTS 

1986—Par. (1)(D). Pub. L. 99–519 added cl. (D). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2615, 2616 of this 

title. 

§ 2615. Penalties 

(a) Civil 

(1) Any person who violates a provision of sec-
tion 2614 or 2689 of this title shall be liable to 
the United States for a civil penalty in an 
amount not to exceed $25,000 for each such viola-
tion. Each day such a violation continues shall, 
for purposes of this subsection, constitute a sep-
arate violation of section 2614 or 2689 of this 
title. 

(2)(A) A civil penalty for a violation of section 
section 2614 or 2689 of this title shall be assessed 
by the Administrator by an order made on the 
record after opportunity (provided in accordance 
with this subparagraph) for a hearing in accord-
ance with section 554 of title 5. Before issuing 
such an order, the Administrator shall give writ-
ten notice to the person to be assessed a civil 
penalty under such order of the Administrator’s 
proposal to issue such order and provide such 
person an opportunity to request, within 15 days 
of the date the notice is received by such person, 
such a hearing on the order. 

(B) In determining the amount of a civil pen-
alty, the Administrator shall take into account 
the nature, circumstances, extent, and gravity 
of the violation or violations and, with respect 
to the violator, ability to pay, effect on ability 
to continue to do business, any history of prior 
such violations, the degree of culpability, and 
such other matters as justice may require. 

(C) The Administrator may compromise, mod-
ify, or remit, with or without conditions, any 
civil penalty which may be imposed under this 
subsection. The amount of such penalty, when 
finally determined, or the amount agreed upon 
in compromise, may be deducted from any sums 
owing by the United States to the person 
charged. 

(3) Any person who requested in accordance 
with paragraph (2)(A) a hearing respecting the 
assessment of a civil penalty and who is ag-
grieved by an order assessing a civil penalty 
may file a petition for judicial review of such 
order with the United States Court of Appeals 
for the District of Columbia Circuit or for any 
other circuit in which such person resides or 
transacts business. Such a petition may only be 
filed within the 30-day period beginning on the 
date the order making such assessment was is-
sued. 

(4) If any person fails to pay an assessment of 
a civil penalty— 

(A) after the order making the assessment 
has become a final order and if such person 
does not file a petition for judicial review of 
the order in accordance with paragraph (3), or 

(B) after a court in an action brought under 
paragraph (3) has entered a final judgment in 
favor of the Administrator, 

the Attorney General shall recover the amount 
assessed (plus interest at currently prevailing 
rates from the date of the expiration of the 30- 
day period referred to in paragraph (3) or the 
date of such final judgment, as the case may be) 
in an action brought in any appropriate district 
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court of the United States. In such an action, 
the validity, amount, and appropriateness of 
such penalty shall not be subject to review. 

(b) Criminal 

Any person who knowingly or willfully vio-
lates any provision of section 2614 or 2689 of this 
title, shall, in addition to or in lieu of any civil 
penalty which may be imposed under subsection 
(a) of this section for such violation, be subject, 
upon conviction, to a fine of not more than 
$25,000 for each day of violation, or to imprison-
ment for not more than one year, or both. 

(Pub. L. 94–469, title I, § 16, Oct. 11, 1976, 90 Stat. 
2037; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L. 
102–550, title X, § 1021(b)(5), Oct. 28, 1992, 106 Stat. 
3923.) 

AMENDMENTS 

1992—Subsecs. (a)(1), (2)(A), (b). Pub. L. 102–550 sub-

stituted ‘‘section 2614 or 2689 of this title’’ for ‘‘section 

2614 of this title’’ wherever appearing. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2619, 2629, 2647 

of this title; title 21 section 346a; title 42 sections 4852d, 

11045. 

§ 2616. Specific enforcement and seizure 

(a) Specific enforcement 

(1) The district courts of the United States 
shall have jurisdiction over civil actions to— 

(A) restrain any violation of section 2614 or 
2689 of this title, 

(B) restrain any person from taking any ac-
tion prohibited by section 2604 of this title, 
2605 of this title, or subchapter IV of this chap-
ter, or by a rule or order under section 2604 of 
this title, 2605 of this title, or subchapter IV of 
this chapter, 

(C) compel the taking of any action required 
by or under this chapter, or 

(D) direct any manufacturer or processor of 
a chemical substance, mixture, or product sub-
ject to subchapter IV of this chapter manufac-
tured or processed in violation of section 2604 
of this title, 2605 of this title, or subchapter IV 
of this chapter, or a rule or order under sec-
tion 2604 of this title, 2605 of this title, or sub-
chapter IV of this chapter, and distributed in 
commerce, (i) to give notice of such fact to 
distributors in commerce of such substance, 
mixture, or product and, to the extent reason-
ably ascertainable, to other persons in posses-
sion of such substance, mixture, or product or 
exposed to such substance, mixture, or prod-
uct, (ii) to give public notice of such risk of in-
jury, and (iii) to either replace or repurchase 
such substance, mixture, or product, which-
ever the person to which the requirement is 
directed elects. 

(2) A civil action described in paragraph (1) 
may be brought— 

(A) in the case of a civil action described in 
subparagraph (A) of such paragraph, in the 
United States district court for the judicial 
district wherein any act, omission, or trans-
action constituting a violation of section 2614 
of this title occurred or wherein the defendant 
is found or transacts business, or 

(B) in the case of any other civil action de-
scribed in such paragraph, in the United 
States district court for the judicial district 
wherein the defendant is found or transacts 
business. 

In any such civil action process may be served 
on a defendant in any judicial district in which 
a defendant resides or may be found. Subpoenas 
requiring attendance of witnesses in any such 
action may be served in any judicial district. 

(b) Seizure 

Any chemical substance, mixture, or product 
subject to subchapter IV of this chapter which 
was manufactured, processed, or distributed in 
commerce in violation of this chapter or any 
rule promulgated or order issued under this 
chapter or any article containing such a sub-
stance or mixture shall be liable to be proceeded 
against, by process of libel, for the seizure and 
condemnation of such substance, mixture, prod-
uct, or article, in any district court of the 
United States within the jurisdiction of which 
such substance, mixture, product, or article is 
found. Such proceedings shall conform as nearly 
as possible to proceedings in rem in admiralty. 

(Pub. L. 94–469, title I, § 17, Oct. 11, 1976, 90 Stat. 
2037; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L. 
102–550, title X, § 1021(b)(6), (7), Oct. 28, 1992, 106 
Stat. 3923.) 

AMENDMENTS 

1992—Subsec. (a). Pub. L. 102–550, § 1021(b)(6), which di-

rected that subsec. (a) be amended ‘‘to read as follows’’ 

and then set out the subsec. (a) designation and head-

ing, followed by the par. (1) designation and text, with-

out any restatement of par. (2), was executed as a gen-

eral amendment of par. (1) only, to reflect the probable 

intent of Congress. Prior to amendment, par. (1) read as 

follows: ‘‘The district courts of the United States shall 

have jurisdiction over civil actions to— 
‘‘(A) restrain any violation of section 2614 of this 

title, 
‘‘(B) restrain any person from taking any action 

prohibited by section 2604 or 2605 of this title or by a 

rule or order under section 2604 or 2605 of this title, 

‘‘(C) compel the taking of any action required by or 

under this chapter, or 

‘‘(D) direct any manufacturer or processor of a 

chemical substance or mixture manufactured or proc-

essed in violation of section 2604 or 2605 of this title 

or a rule or order under section 2604 or 2605 of this 

title and distributed in commerce, (i) to give notice 

of such fact to distributors in commerce of such sub-

stance or mixture and, to the extent reasonably as-

certainable, to other persons in possession of such 

substance or mixture or exposed to such substance or 

mixture, (ii) to give public notice of such risk of in-

jury, and (iii) to either replace or repurchase such 

substance or mixture, whichever the person to which 

the requirement is directed elects.’’ 

Subsec. (b). Pub. L. 102–550, § 1021(b)(7), in first sen-

tence substituted ‘‘substance, mixture, or product sub-

ject to subchapter IV of this chapter’’ for ‘‘substance or 

mixture’’ and inserted ‘‘product,’’ before ‘‘or article’’ in 

two places. 

§ 2617. Preemption 

(a) Effect on State law 

(1) Except as provided in paragraph (2), noth-
ing in this chapter shall affect the authority of 
any State or political subdivision of a State to 
establish or continue in effect regulation of any 
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1 So in original. Probably should be followed by a comma. 

chemical substance, mixture, or article contain-
ing a chemical substance or mixture. 

(2) Except as provided in subsection (b) of this 
section— 

(A) if the Administrator requires by a rule 
promulgated under section 2603 of this title 
the testing of a chemical substance or mix-
ture, no State or political subdivision may, 
after the effective date of such rule, establish 
or continue in effect a requirement for the 
testing of such substance or mixture for pur-
poses similar to those for which testing is re-
quired under such rule; and 

(B) if the Administrator prescribes a rule or 
order under section 2604 or 2605 of this title 
(other than a rule imposing a requirement de-
scribed in subsection (a)(6) of section 2605 of 
this title) which is applicable to a chemical 
substance or mixture, and which is designed to 
protect against a risk of injury to health or 
the environment associated with such sub-
stance or mixture, no State or political sub-
division of a State may, after the effective 
date of such requirement, establish or con-
tinue in effect, any requirement which is ap-
plicable to such substance or mixture, or an 
article containing such substance or mixture, 
and which is designed to protect against such 
risk unless such requirement (i) is identical to 
the requirement prescribed by the Adminis-
trator, (ii) is adopted under the authority of 
the Clean Air Act [42 U.S.C. 7401 et seq.] or any 
other Federal law, or (iii) prohibits the use of 
such substance or mixture in such State or po-
litical subdivision (other than its use in the 
manufacture or processing of other substances 
or mixtures). 

(b) Exemption 

Upon application of a State or political sub-
division of a State the Administrator may by 
rule exempt from subsection (a)(2) of this sec-
tion, under such conditions as may be prescribed 
in such rule, a requirement of such State or po-
litical subdivision designed to protect against a 
risk of injury to health or the environment asso-
ciated with a chemical substance, mixture, or 
article containing a chemical substance or mix-
ture if— 

(1) compliance with the requirement would 
not cause the manufacturing, processing, dis-
tribution in commerce, or use of the sub-
stance, mixture, or article to be in violation of 
the applicable requirement under this chapter 
described in subsection (a)(2) of this section, 
and 

(2) the State or political subdivision require-
ment (A) provides a significantly higher de-
gree of protection from such risk than the re-
quirement under this chapter described in sub-
section (a)(2) of this section and (B) does not, 
through difficulties in marketing, distribu-
tion, or other factors, unduly burden inter-
state commerce. 

(Pub. L. 94–469, title I, § 18, Oct. 11, 1976, 90 Stat. 
2038; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

REFERENCES IN TEXT 

The Clean Air Act, referred to in subsec. (a)(2)(B), is 

act July 14, 1955, ch. 360, 69 Stat. 322, as amended, which 

is classified generally to chapter 85 (§ 7401 et seq.) of 

Title 42, The Public Health and Welfare. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 7401 of Title 42 and Tables. 

§ 2618. Judicial review 

(a) In general 

(1)(A) Not later than 60 days after the date of 
the promulgation of a rule under section 2603(a), 
2604(a)(2), 2604(b)(4), 2605(a), 2605(e), or 2607 of 
this title, or under subchapter II or IV of this 
chapter, any person may file a petition for judi-
cial review of such rule with the United States 
Court of Appeals for the District of Columbia 
Circuit or for the circuit in which such person 
resides or in which such person’s principal place 
of business is located. Courts of appeals of the 
United States shall have exclusive jurisdiction 
of any action to obtain judicial review (other 
than in an enforcement proceeding) of such a 
rule if any district court of the United States 
would have had jurisdiction of such action but 
for this subparagraph. 

(B) Courts of appeals of the United States 
shall have exclusive jurisdiction of any action to 
obtain judicial review (other than in an enforce-
ment proceeding) of an order issued under sub-
paragraph (A) or (B) of section 2605(b)(1) of this 
title if any district court of the United States 
would have had jurisdiction of such action but 
for this subparagraph. 

(2) Copies of any petition filed under para-
graph (1)(A) shall be transmitted forthwith to 
the Administrator and to the Attorney General 
by the clerk of the court with which such peti-
tion was filed. The provisions of section 2112 of 
title 28 shall apply to the filing of the rule-
making record of proceedings on which the Ad-
ministrator based the rule being reviewed under 
this section and to the transfer of proceedings 
between United States courts of appeals. 

(3) For purposes of this section, the term 
‘‘rulemaking record’’ means— 

(A) the rule being reviewed under this sec-
tion; 

(B) in the case of a rule under section 2603(a) 
of this title, the finding required by such sec-
tion, in the case of a rule under section 
2604(b)(4) of this title, the finding required by 
such section, in the case of a rule under sec-
tion 2605(a) of this title the finding required by 
section 2604(f) or 2605(a) of this title, as the 
case may be, in the case of a rule under sec-
tion 2605(a) of this title, the statement re-
quired by section 2605(c)(1) of this title, and in 
the case of a rule under section 2605(e) of this 
title, the findings required by paragraph (2)(B) 
or (3)(B) of such section, as the case may be 1 
and in the case of a rule under subchapter IV 
of this chapter, the finding required for the is-
suance of such a rule; 

(C) any transcript required to be made of 
oral presentations made in proceedings for the 
promulgation of such rule; 

(D) any written submission of interested par-
ties respecting the promulgation of such rule; 
and 

(E) any other information which the Admin-
istrator considers to be relevant to such rule 
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and which the Administrator identified, on or 
before the date of the promulgation of such 
rule, in a notice published in the Federal Reg-
ister. 

(b) Additional submissions and presentations; 
modifications 

If in an action under this section to review a 
rule the petitioner or the Administrator applies 
to the court for leave to make additional oral 
submissions or written presentations respecting 
such rule and shows to the satisfaction of the 
court that such submissions and presentations 
would be material and that there were reason-
able grounds for the submissions and failure to 
make such submissions and presentations in the 
proceeding before the Administrator, the court 
may order the Administrator to provide addi-
tional opportunity to make such submissions 
and presentations. The Administrator may mod-
ify or set aside the rule being reviewed or make 
a new rule by reason of the additional submis-
sions and presentations and shall file such modi-
fied or new rule with the return of such submis-
sions and presentations. The court shall there-
after review such new or modified rule. 

(c) Standard of review 

(1)(A) Upon the filing of a petition under sub-
section (a)(1) of this section for judicial review 
of a rule, the court shall have jurisdiction (i) to 
grant appropriate relief, including interim re-
lief, as provided in chapter 7 of title 5, and (ii) 
except as otherwise provided in subparagraph 
(B), to review such rule in accordance with chap-
ter 7 of title 5. 

(B) Section 706 of title 5 shall apply to review 
of a rule under this section, except that— 

(i) in the case of review of a rule under sec-
tion 2603(a), 2604(b)(4), 2605(a), or 2605(e) of this 
title, the standard for review prescribed by 
paragraph (2)(E) of such section 706 shall not 
apply and the court shall hold unlawful and 
set aside such rule if the court finds that the 
rule is not supported by substantial evidence 
in the rulemaking record (as defined in sub-
section (a)(3) of this section) taken as a whole; 

(ii) in the case of review of a rule under sec-
tion 2605(a) of this title, the court shall hold 
unlawful and set aside such rule if it finds 
that— 

(I) a determination by the Administrator 
under section 2605(c)(3) of this title that the 
petitioner seeking review of such rule is not 
entitled to conduct (or have conducted) 
cross-examination or to present rebuttal 
submissions, or 

(II) a rule of, or ruling by, the Adminis-
trator under section 2605(c)(3) of this title 
limiting such petitioner’s cross-examination 
or oral presentations, 

has precluded disclosure of disputed material 
facts which was necessary to a fair determina-
tion by the Administrator of the rulemaking 
proceeding taken as a whole; and section 
706(2)(D) shall not apply with respect to a de-
termination, rule, or ruling referred to in sub-
clause (I) or (II); and 

(iii) the court may not review the contents 
and adequacy of— 

(I) any statement required to be made pur-
suant to section 2605(c)(1) of this title, or 

(II) any statement of basis and purpose re-
quired by section 553(c) of title 5 to be incor-
porated in the rule 

except as part of a review of the rulemaking 
record taken as a whole. 

The term ‘‘evidence’’ as used in clause (i) means 
any matter in the rulemaking record. 

(C) A determination, rule, or ruling of the Ad-
ministrator described in subparagraph (B)(ii) 
may be reviewed only in an action under this 
section and only in accordance with such sub-
paragraph. 

(2) The judgment of the court affirming or set-
ting aside, in whole or in part, any rule reviewed 
in accordance with this section shall be final, 
subject to review by the Supreme Court of the 
United States upon certiorari or certification, 
as provided in section 1254 of title 28. 

(d) Fees and costs 

The decision of the court in an action com-
menced under subsection (a) of this section, or 
of the Supreme Court of the United States on re-
view of such a decision, may include an award of 
costs of suit and reasonable fees for attorneys 
and expert witnesses if the court determines 
that such an award is appropriate. 

(e) Other remedies 

The remedies as provided in this section shall 
be in addition to and not in lieu of any other 
remedies provided by law. 

(Pub. L. 94–469, title I, § 19, Oct. 11, 1976, 90 Stat. 
2039; renumbered title I and amended Pub. L. 
99–519, § 3(b)(2), (c)(1), Oct. 22, 1986, 100 Stat. 2989; 
Pub. L. 102–550, title X, § 1021(b)(8), Oct. 28, 1992, 
106 Stat. 3923.) 

AMENDMENTS 

1992—Subsec. (a)(1)(A). Pub. L. 102–550, § 1021(b)(8)(A), 

substituted ‘‘subchapter II or IV of this chapter’’ for 

‘‘subchapter II of this chapter’’. 

Subsec. (a)(3)(B). Pub. L. 102–550, § 1021(b)(8)(B), in-

serted before semicolon at end ‘‘and in the case of a 

rule under subchapter IV of this chapter, the finding re-

quired for the issuance of such a rule’’. 

1986—Subsec. (a)(1)(A). Pub. L. 99–519 inserted ref-

erence to subchapter II of this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2605 of this title. 

§ 2619. Citizens’ civil actions 

(a) In general 

Except as provided in subsection (b) of this 
section, any person may commence a civil ac-
tion— 

(1) against any person (including (A) the 
United States, and (B) any other govern-
mental instrumentality or agency to the ex-
tent permitted by the eleventh amendment to 
the Constitution) who is alleged to be in viola-
tion of this chapter or any rule promulgated 
under section 2603, 2604, or 2605 of this title, or 
subchapter II or IV of this chapter, or order is-
sued under section 2604 of this title or sub-
chapter II or IV of this chapter to restrain 
such violation, or 

(2) against the Administrator to compel the 
Administrator to perform any act or duty 
under this chapter which is not discretionary. 
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Any civil action under paragraph (1) shall be 
brought in the United States district court for 
the district in which the alleged violation oc-
curred or in which the defendant resides or in 
which the defendant’s principal place of business 
is located. Any action brought under paragraph 
(2) shall be brought in the United States District 
Court for the District of Columbia, or the 
United States district court for the judicial dis-
trict in which the plaintiff is domiciled. The dis-
trict courts of the United States shall have ju-
risdiction over suits brought under this section, 
without regard to the amount in controversy or 
the citizenship of the parties. In any civil action 
under this subsection process may be served on 
a defendant in any judicial district in which the 
defendant resides or may be found and subpoe-
nas for witnesses may be served in any judicial 
district. 

(b) Limitation 

No civil action may be commenced— 
(1) under subsection (a)(1) of this section to 

restrain a violation of this chapter or rule or 
order under this chapter— 

(A) before the expiration of 60 days after 
the plaintiff has given notice of such viola-
tion (i) to the Administrator, and (ii) to the 
person who is alleged to have committed 
such violation, or 

(B) if the Administrator has commenced 
and is diligently prosecuting a proceeding 
for the issuance of an order under section 
2615(a)(2) of this title to require compliance 
with this chapter or with such rule or order 
or if the Attorney General has commenced 
and is diligently prosecuting a civil action 
in a court of the United States to require 
compliance with this chapter or with such 
rule or order, but if such proceeding or civil 
action is commenced after the giving of no-
tice, any person giving such notice may in-
tervene as a matter of right in such proceed-
ing or action; or 

(2) under subsection (a)(2) of this section be-
fore the expiration of 60 days after the plain-
tiff has given notice to the Administrator of 
the alleged failure of the Administrator to 
perform an act or duty which is the basis for 
such action or, in the case of an action under 
such subsection for the failure of the Adminis-
trator to file an action under section 2606 of 
this title, before the expiration of ten days 
after such notification. 

Notice under this subsection shall be given in 
such manner as the Administrator shall pre-
scribe by rule. 

(c) General 

(1) In any action under this section, the Ad-
ministrator, if not a party, may intervene as a 
matter of right. 

(2) The court, in issuing any final order in any 
action brought pursuant to subsection (a) of this 
section, may award costs of suit and reasonable 
fees for attorneys and expert witnesses if the 
court determines that such an award is appro-
priate. Any court, in issuing its decision in an 
action brought to review such an order, may 
award costs of suit and reasonable fees for attor-
neys if the court determines that such an award 
is appropriate. 

(3) Nothing in this section shall restrict any 
right which any person (or class of persons) may 
have under any statute or common law to seek 
enforcement of this chapter or any rule or order 
under this chapter or to seek any other relief. 

(d) Consolidation 

When two or more civil actions brought under 
subsection (a) of this section involving the same 
defendant and the same issues or violations are 
pending in two or more judicial districts, such 
pending actions, upon application of such de-
fendants to such actions which is made to a 
court in which any such action is brought, may, 
if such court in its discretion so decides, be con-
solidated for trial by order (issued after giving 
all parties reasonable notice and opportunity to 
be heard) of such court and tried in— 

(1) any district which is selected by such de-
fendant and in which one of such actions is 
pending, 

(2) a district which is agreed upon by stipu-
lation between all the parties to such actions 
and in which one of such actions is pending, or 

(3) a district which is selected by the court 
and in which one of such actions is pending. 

The court issuing such an order shall give 
prompt notification of the order to the other 
courts in which the civil actions consolidated 
under the order are pending. 

(Pub. L. 94–469, title I, § 20, Oct. 11, 1976, 90 Stat. 
2041; renumbered title I and amended Pub. L. 
99–519, § 3(b)(3), (c)(1), Oct. 22, 1986, 100 Stat. 2989; 
Pub. L. 102–550, title X, § 1021(b)(9), Oct. 28, 1992, 
106 Stat. 3923.) 

AMENDMENTS 

1992—Subsec. (a)(1). Pub. L. 102–550 substituted ‘‘sub-

chapter II or IV of this chapter’’ for ‘‘subchapter II of 

this chapter’’ in two places. 

1986—Subsec. (a)(1). Pub. L. 99–519 inserted references 

to subchapter II of this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2647 of this title; 

title 42 section 4852d. 

§ 2620. Citizens’ petitions 

(a) In general 

Any person may petition the Administrator to 
initiate a proceeding for the issuance, amend-
ment, or repeal of a rule under section 2603, 2605, 
or 2607 of this title or an order under section 
2604(e) or 2605(b)(2) of this title. 

(b) Procedures 

(1) Such petition shall be filed in the principal 
office of the Administrator and shall set forth 
the facts which it is claimed establish that it is 
necessary to issue, amend, or repeal a rule under 
section 2603, 2605, or 2607 of this title or an order 
under section 2604(e), 2605(b)(1)(A), or 
2605(b)(1)(B) of this title. 

(2) The Administrator may hold a public hear-
ing or may conduct such investigation or pro-
ceeding as the Administrator deems appropriate 
in order to determine whether or not such peti-
tion should be granted. 

(3) Within 90 days after filing of a petition de-
scribed in paragraph (1), the Administrator shall 
either grant or deny the petition. If the Admin-
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1 So in original. The period probably should be a semicolon. 

istrator grants such petition, the Administrator 
shall promptly commence an appropriate pro-
ceeding in accordance with section 2603, 2604, 
2605, or 2607 of this title. If the Administrator 
denies such petition, the Administrator shall 
publish in the Federal Register the Administra-
tor’s reasons for such denial. 

(4)(A) If the Administrator denies a petition 
filed under this section (or if the Administrator 
fails to grant or deny such petition within the 
90-day period) the petitioner may commence a 
civil action in a district court of the United 
States to compel the Administrator to initiate a 
rulemaking proceeding as requested in the peti-
tion. Any such action shall be filed within 60 
days after the Administrator’s denial of the pe-
tition or, if the Administrator fails to grant or 
deny the petition within 90 days after filing the 
petition, within 60 days after the expiration of 
the 90-day period. 

(B) In an action under subparagraph (A) re-
specting a petition to initiate a proceeding to 
issue a rule under section 2603, 2605, or 2607 of 
this title or an order under section 2604(e) or 
2605(b)(2) of this title, the petitioner shall be 
provided an opportunity to have such petition 
considered by the court in a de novo proceeding. 
If the petitioner demonstrates to the satisfac-
tion of the court by a preponderance of the evi-
dence that— 

(i) in the case of a petition to initiate a pro-
ceeding for the issuance of a rule under sec-
tion 2603 of this title or an order under section 
2604(e) of this title— 

(I) information available to the Adminis-
trator is insufficient to permit a reasoned 
evaluation of the health and environmental 
effects of the chemical substance to be sub-
ject to such rule or order; and 

(II) in the absence of such information, the 
substance may present an unreasonable risk 
to health or the environment, or the sub-
stance is or will be produced in substantial 
quantities and it enters or may reasonably 
be anticipated to enter the environment in 
substantial quantities or there is or may be 
significant or substantial human exposure to 
it; or 

(ii) in the case of a petition to initiate a pro-
ceeding for the issuance of a rule under sec-
tion 2605 or 2607 of this title or an order under 
section 2605(b)(2) of this title, there is a rea-
sonable basis to conclude that the issuance of 
such a rule or order is necessary to protect 
health or the environment against an unrea-
sonable risk of injury to health or the environ-
ment.1 

the court shall order the Administrator to initi-
ate the action requested by the petitioner. If the 
court finds that the extent of the risk to health 
or the environment alleged by the petitioner is 
less than the extent of risks to health or the en-
vironment with respect to which the Adminis-
trator is taking action under this chapter and 
there are insufficient resources available to the 
Administrator to take the action requested by 
the petitioner, the court may permit the Admin-
istrator to defer initiating the action requested 

by the petitioner until such time as the court 
prescribes. 

(C) The court in issuing any final order in any 
action brought pursuant to subparagraph (A) 
may award costs of suit and reasonable fees for 
attorneys and expert witnesses if the court de-
termines that such an award is appropriate. Any 
court, in issuing its decision in an action 
brought to review such an order, may award 
costs of suit and reasonable fees for attorneys if 
the court determines that such an award is ap-
propriate. 

(5) The remedies under this section shall be in 
addition to, and not in lieu of, other remedies 
provided by law. 

(Pub. L. 94–469, title I, § 21, Oct. 11, 1976, 90 Stat. 
2042; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

§ 2621. National defense waiver 

The Administrator shall waive compliance 
with any provision of this chapter upon a re-
quest and determination by the President that 
the requested waiver is necessary in the interest 
of national defense. The Administrator shall 
maintain a written record of the basis upon 
which such waiver was granted and make such 
record available for in camera examination 
when relevant in a judicial proceeding under 
this chapter. Upon the issuance of such a waiver, 
the Administrator shall publish in the Federal 
Register a notice that the waiver was granted 
for national defense purposes, unless, upon the 
request of the President, the Administrator de-
termines to omit such publication because the 
publication itself would be contrary to the in-
terests of national defense, in which event the 
Administrator shall submit notice thereof to the 
Armed Services Committees of the Senate and 
the House of Representatives. 

(Pub. L. 94–469, title I, § 22, Oct. 11, 1976, 90 Stat. 
2044; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

§ 2622. Employee protection 

(a) In general 

No employer may discharge any employee or 
otherwise discriminate against any employee 
with respect to the employee’s compensation, 
terms, conditions, or privileges of employment 
because the employee (or any person acting pur-
suant to a request of the employee) has— 

(1) commenced, caused to be commenced, or 
is about to commence or cause to be com-
menced a proceeding under this chapter; 

(2) testified or is about to testify in any such 
proceeding; or 

(3) assisted or participated or is about to as-
sist or participate in any manner in such a 
proceeding or in any other action to carry out 
the purposes of this chapter. 

(b) Remedy 

(1) Any employee who believes that the em-
ployee has been discharged or otherwise dis-
criminated against by any person in violation of 
subsection (a) of this section may, within 30 
days after such alleged violation occurs, file (or 
have any person file on the employee’s behalf) a 
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complaint with the Secretary of Labor (herein-
after in this section referred to as the ‘‘Sec-
retary’’) alleging such discharge or discrimina-
tion. Upon receipt of such a complaint, the Sec-
retary shall notify the person named in the com-
plaint of the filing of the complaint. 

(2)(A) Upon receipt of a complaint filed under 
paragraph (1), the Secretary shall conduct an in-
vestigation of the violation alleged in the com-
plaint. Within 30 days of the receipt of such 
complaint, the Secretary shall complete such in-
vestigation and shall notify in writing the com-
plainant (and any person acting on behalf of the 
complainant) and the person alleged to have 
committed such violation of the results of the 
investigation conducted pursuant to this para-
graph. Within ninety days of the receipt of such 
complaint the Secretary shall, unless the pro-
ceeding on the complaint is terminated by the 
Secretary on the basis of a settlement entered 
into by the Secretary and the person alleged to 
have committed such violation, issue an order 
either providing the relief prescribed by sub-
paragraph (B) or denying the complaint. An 
order of the Secretary shall be made on the 
record after notice and opportunity for agency 
hearing. The Secretary may not enter into a set-
tlement terminating a proceeding on a com-
plaint without the participation and consent of 
the complainant. 

(B) If in response to a complaint filed under 
paragraph (1) the Secretary determines that a 
violation of subsection (a) of this section has oc-
curred, the Secretary shall order (i) the person 
who committed such violation to take affirma-
tive action to abate the violation, (ii) such per-
son to reinstate the complainant to the com-
plainant’s former position together with the 
compensation (including back pay), terms, con-
ditions, and privileges of the complainant’s em-
ployment, (iii) compensatory damages, and (iv) 
where appropriate, exemplary damages. If such 
an order issued, the Secretary, at the request of 
the complainant, shall assess against the person 
against whom the order is issued a sum equal to 
the aggregate amount of all costs and expenses 
(including attorney’s fees) reasonably incurred, 
as determined by the Secretary, by the com-
plainant for, or in connection with, the bringing 
of the complaint upon which the order was is-
sued. 

(c) Review 

(1) Any employee or employer adversely af-
fected or aggrieved by an order issued under sub-
section (b) of this section may obtain review of 
the order in the United States Court of Appeals 
for the circuit in which the violation, with re-
spect to which the order was issued, allegedly 
occurred. The petition for review must be filed 
within sixty days from the issuance of the Sec-
retary’s order. Review shall conform to chapter 
7 of title 5. 

(2) An order of the Secretary, with respect to 
which review could have been obtained under 
paragraph (1), shall not be subject to judicial re-
view in any criminal or other civil proceeding. 

(d) Enforcement 

Whenever a person has failed to comply with 
an order issued under subsection (b)(2) of this 
section, the Secretary shall file a civil action in 

the United States district court for the district 
in which the violation was found to occur to en-
force such order. In actions brought under this 
subsection, the district courts shall have juris-
diction to grant all appropriate relief, including 
injunctive relief and compensatory and exem-
plary damages. 

(e) Exclusion 

Subsection (a) of this section shall not apply 
with respect to any employee who, acting with-
out direction from the employee’s employer (or 
any agent of the employer), deliberately causes 
a violation of any requirement of this chapter. 

(Pub. L. 94–469, title I, § 23, Oct. 11, 1976, 90 Stat. 
2044; Pub. L. 98–620, title IV, § 402(19), Nov. 8, 
1984, 98 Stat. 3358; renumbered title I, Pub. L. 
99–519, § 3(c)(1), Oct. 22, 1986, 100 Stat. 2989.) 

AMENDMENTS 

1984—Subsec. (d). Pub. L. 98–620 struck out provision 

that civil actions brought under this subsection had to 

be heard and decided expeditiously. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–620 not applicable to cases 

pending on Nov. 8, 1984, see section 403 of Pub. L. 98–620, 

set out as an Effective Date note under section 1657 of 

Title 28, Judiciary and Judicial Procedure. 

§ 2623. Employment effects 

(a) In general 

The Administrator shall evaluate on a con-
tinuing basis the potential effects on employ-
ment (including reductions in employment or 
loss of employment from threatened plant clo-
sures) of— 

(1) the issuance of a rule or order under sec-
tion 2603, 2604, or 2605 of this title, or 

(2) a requirement of section 2604 or 2605 of 
this title. 

(b) Investigations 

(1) Any employee (or any representative of an 
employee) may request the Administrator to 
make an investigation of— 

(A) a discharge or layoff or threatened dis-
charge or layoff of the employee, or 

(B) adverse or threatened adverse effects on 
the employee’s employment, 

allegedly resulting from a rule or order under 
section 2603, 2604, or 2605 of this title or a re-
quirement of section 2604 or 2605 of this title. 
Any such request shall be made in writing, shall 
set forth with reasonable particularity the 
grounds for the request, and shall be signed by 
the employee, or representative of such em-
ployee, making the request. 

(2)(A) Upon receipt of a request made in ac-
cordance with paragraph (1) the Administrator 
shall (i) conduct the investigation requested, 
and (ii) if requested by any interested person, 
hold public hearings on any matter involved in 
the investigation unless the Administrator, by 
order issued within 45 days of the date such 
hearings are requested, denies the request for 
the hearings because the Administrator deter-
mines there are no reasonable grounds for hold-
ing such hearings. If the Administrator makes 
such a determination, the Administrator shall 
notify in writing the person requesting the hear-
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ing of the determination and the reasons there-
for and shall publish the determination and the 
reasons therefor in the Federal Register. 

(B) If public hearings are to be held on any 
matter involved in an investigation conducted 
under this subsection— 

(i) at least five days’ notice shall be provided 
the person making the request for the inves-
tigation and any person identified in such re-
quest, 

(ii) such hearings shall be held in accordance 
with section 2605(c)(3) of this title, and 

(iii) each employee who made or for whom 
was made a request for such hearings and the 
employer of such employee shall be required 
to present information respecting the applica-
ble matter referred to in paragraph (1)(A) or 
(1)(B) together with the basis for such infor-
mation. 

(3) Upon completion of an investigation under 
paragraph (2), the Administrator shall make 
findings of fact, shall make such recommenda-
tions as the Administrator deems appropriate, 
and shall make available to the public such find-
ings and recommendations. 

(4) This section shall not be construed to re-
quire the Administrator to amend or repeal any 
rule or order in effect under this chapter. 

(Pub. L. 94–469, title I, § 24, Oct. 11, 1976, 90 Stat. 
2045; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

§ 2624. Studies 

(a) Indemnification study 

The Administrator shall conduct a study of all 
Federal laws administered by the Administrator 
for the purpose of determining whether and 
under what conditions, if any, indemnification 
should be accorded any person as a result of any 
action taken by the Administrator under any 
such law. The study shall— 

(1) include an estimate of the probable cost 
of any indemnification programs which may 
be recommended; 

(2) include an examination of all viable 
means of financing the cost of any rec-
ommended indemnification; and 

(3) be completed and submitted to Congress 
within two years from the effective date of en-
actment of this chapter. 

The General Accounting Office shall review the 
adequacy of the study submitted to Congress 
pursuant to paragraph (3) and shall report the 
results of its review to the Congress within six 
months of the date such study is submitted to 
Congress. 

(b) Classification, storage, and retrieval study 

The Council on Environmental Quality, in 
consultation with the Administrator, the Sec-
retary of Health and Human Services, the Sec-
retary of Commerce, and the heads of other ap-
propriate Federal departments or agencies, shall 
coordinate a study of the feasibility of establish-
ing (1) a standard classification system for 
chemical substances and related substances, and 
(2) a standard means for storing and for obtain-
ing rapid access to information respecting such 
substances. A report on such study shall be com-

pleted and submitted to Congress not later than 
18 months after the effective date of enactment 
of this chapter. 

(Pub. L. 94–469, title I, § 25, Oct. 11, 1976, 90 Stat. 
2046; Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 
93 Stat. 695; renumbered title I, Pub. L. 99–519, 
§ 3(c)(1), Oct. 22, 1986, 100 Stat. 2989.) 

REFERENCES IN TEXT 

The effective date of enactment of this chapter, re-

ferred to in subsecs. (a)(3) and (b), probably means Jan-

uary 1, 1977, the effective date of the chapter prescribed 

by sec. 31 of Pub. L. 94–469, which is set out as a note 

under section 2601 of this title, rather than October 11, 

1976, the date of enactment. 

CHANGE OF NAME 

‘‘Secretary of Health and Human Services’’ sub-

stituted for ‘‘Secretary of Health, Education, and Wel-

fare’’ in subsec. (b), pursuant to section 509(b) of Pub. 

L. 96–88, which is classified to section 3508(b) of Title 20, 

Education. 

§ 2625. Administration 

(a) Cooperation of Federal agencies 

Upon request by the Administrator, each Fed-
eral department and agency is authorized— 

(1) to make its services, personnel, and fa-
cilities available (with or without reimburse-
ment) to the Administrator to assist the Ad-
ministrator in the administration of this 
chapter; and 

(2) to furnish to the Administrator such in-
formation, data, estimates, and statistics, and 
to allow the Administrator access to all infor-
mation in its possession as the Administrator 
may reasonably determine to be necessary for 
the administration of this chapter. 

(b) Fees 

(1) The Administrator may, by rule, require 
the payment of a reasonable fee from any person 
required to submit data under section 2603 or 
2604 of this title to defray the cost of admin-
istering this chapter. Such rules shall not pro-
vide for any fee in excess of $2,500 or, in the case 
of a small business concern, any fee in excess of 
$100. In setting a fee under this paragraph, the 
Administrator shall take into account the abil-
ity to pay of the person required to submit the 
data and the cost to the Administrator of re-
viewing such data. Such rules may provide for 
sharing such a fee in any case in which the ex-
penses of testing are shared under section 2603 or 
2604 of this title. 

(2) The Administrator, after consultation with 
the Administrator of the Small Business Admin-
istration, shall by rule prescribe standards for 
determining the persons which qualify as small 
business concerns for purposes of paragraph (1). 

(c) Action with respect to categories 

(1) Any action authorized or required to be 
taken by the Administrator under any provision 
of this chapter with respect to a chemical sub-
stance or mixture may be taken by the Adminis-
trator in accordance with that provision with 
respect to a category of chemical substances or 
mixtures. Whenever the Administrator takes ac-
tion under a provision of this chapter with re-
spect to a category of chemical substances or 
mixtures, any reference in this chapter to a 



Page 1357 TITLE 15—COMMERCE AND TRADE § 2625 

chemical substance or mixture (insofar as it re-
lates to such action) shall be deemed to be a ref-
erence to each chemical substance or mixture in 
such category. 

(2) For purposes of paragraph (1): 
(A) The term ‘‘category of chemical sub-

stances’’ means a group of chemical sub-
stances the members of which are similar in 
molecular structure, in physical, chemical, or 
biological properties, in use, or in mode of en-
trance into the human body or into the envi-
ronment, or the members of which are in some 
other way suitable for classification as such 
for purposes of this chapter, except that such 
term does not mean a group of chemical sub-
stances which are grouped together solely on 
the basis of their being new chemical sub-
stances. 

(B) The term ‘‘category of mixtures’’ means 
a group of mixtures the members of which are 
similar in molecular structure, in physical, 
chemical, or biological properties, in use, or in 
the mode of entrance into the human body or 
into the environment, or the members of 
which are in some other way suitable for clas-
sification as such for purposes of this chapter. 

(d) Assistance office 

The Administrator shall establish in the Envi-
ronmental Protection Agency an identifiable of-
fice to provide technical and other nonfinancial 
assistance to manufacturers and processors of 
chemical substances and mixtures respecting 
the requirements of this chapter applicable to 
such manufacturers and processors, the policy of 
the Agency respecting the application of such 
requirements to such manufacturers and proc-
essors, and the means and methods by which 
such manufacturers and processors may comply 
with such requirements. 

(e) Financial disclosures 

(1) Except as provided under paragraph (3), 
each officer or employee of the Environmental 
Protection Agency and the Department of 
Health and Human Services who— 

(A) performs any function or duty under this 
chapter, and 

(B) has any known financial interest (i) in 
any person subject to this chapter or any rule 
or order in effect under this chapter, or (ii) in 
any person who applies for or receives any 
grant or contract under this chapter, 

shall, on February 1, 1978, and on February 1 of 
each year thereafter, file with the Adminis-
trator or the Secretary of Health and Human 
Services (hereinafter in this subsection referred 
to as the ‘‘Secretary’’), as appropriate, a written 
statement concerning all such interests held by 
such officer or employee during the preceding 
calendar year. Such statement shall be made 
available to the public. 

(2) The Administrator and the Secretary 
shall— 

(A) act within 90 days of January 1, 1977— 
(i) to define the term ‘‘known financial in-

terests’’ for purposes of paragraph (1), and 
(ii) to establish the methods by which the 

requirement to file written statements spec-
ified in paragraph (1) will be monitored and 
enforced, including appropriate provisions 

for review by the Administrator and the Sec-
retary of such statements; and 

(B) report to the Congress on June 1, 1978, 
and on June 1 of each year thereafter with re-
spect to such statements and the actions 
taken in regard thereto during the preceding 
calendar year. 

(3) The Administrator may by rule identify 
specific positions with the Environmental Pro-
tection Agency, and the Secretary may by rule 
identify specific positions with the Department 
of Health and Human Services, which are of a 
nonregulatory or nonpolicymaking nature, and 
the Administrator and the Secretary may by 
rule provide that officers or employees occupy-
ing such positions shall be exempt from the re-
quirements of paragraph (1). 

(4) This subsection does not supersede any re-
quirement of chapter 11 of title 18. 

(5) Any officer or employee who is subject to, 
and knowingly violates, this subsection or any 
rule issued thereunder, shall be fined not more 
than $2,500 or imprisoned not more than one 
year, or both. 

(f) Statement of basis and purpose 

Any final order issued under this chapter shall 
be accompanied by a statement of its basis and 
purpose. The contents and adequacy of any such 
statement shall not be subject to judicial review 
in any respect. 

(g) Assistant Administrator 

(1) The President, by and with the advice and 
consent of the Senate, shall appoint an Assist-
ant Administrator for Toxic Substances of the 
Environmental Protection Agency. Such Assist-
ant Administrator shall be a qualified individual 
who is, by reason of background and experience, 
especially qualified to direct a program concern-
ing the effects of chemicals on human health 
and the environment. Such Assistant Adminis-
trator shall be responsible for (A) the collection 
of data, (B) the preparation of studies, (C) the 
making of recommendations to the Adminis-
trator for regulatory and other actions to carry 
out the purposes and to facilitate the adminis-
tration of this chapter, and (D) such other func-
tions as the Administrator may assign or dele-
gate. 

(2) The Assistant Administrator to be ap-
pointed under paragraph (1) shall be in addition 
to the Assistant Administrators of the Environ-
mental Protection Agency authorized by section 
1(d) of Reorganization Plan No. 3 of 1970. 

(Pub. L. 94–469, title I, § 26, Oct. 11, 1976, 90 Stat. 
2046; Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 
93 Stat. 695; Pub. L. 98–80, § 2(c)(2)(A), Aug. 23, 
1983, 97 Stat. 485; renumbered title I, Pub. L. 
99–519, § 3(c)(1), Oct. 22, 1986, 100 Stat. 2989.) 

REFERENCES IN TEXT 

Reorganization Plan No. 3 of 1970, referred to in text, 

is set out in the Appendix to Title 5, Government Orga-

nization and Employees. 

AMENDMENTS 

1983—Subsec. (g)(2). Pub. L. 98–80 struck out ‘‘(A)’’ be-

fore ‘‘be in addition’’ and ‘‘, and (B) be compensated at 

the rate of pay authorized for such Assistant Adminis-

trators’’ after ‘‘No. 3 of 1970’’. 
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CHANGE OF NAME 

‘‘Department of Health and Human Services’’ sub-

stituted for ‘‘Department of Health, Education, and 

Welfare’’ in subsec. (e)(1), (3), and ‘‘Secretary of Health 

and Human Services’’ substituted for ‘‘Secretary of 

Health, Education, and Welfare’’ in subsec. (e)(1), pur-

suant to section 509(b) of Pub. L. 96–88, which is classi-

fied to section 3508(b) of Title 20, Education. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (e)(2)(B) of this section relating to annual re-

ports to Congress, see section 3003 of Pub. L. 104–66, as 

amended, set out as a note under section 1113 of Title 

31, Money and Finance, and pages 93 and 164 of House 

Document No. 103–7. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 sections 4370a, 

4370c. 

§ 2626. Development and evaluation of test meth-
ods 

(a) In general 

The Secretary of Health and Human Services, 
in consultation with the Administrator and act-
ing through the Assistant Secretary for Health, 
may conduct, and make grants to public and 
nonprofit private entities and enter into con-
tracts with public and private entities for, 
projects for the development and evaluation of 
inexpensive and efficient methods (1) for deter-
mining and evaluating the health and environ-
mental effects of chemical substances and mix-
tures, and their toxicity, persistence, and other 
characteristics which affect health and the envi-
ronment, and (2) which may be used for the de-
velopment of test data to meet the requirements 
of rules promulgated under section 2603 of this 
title. The Administrator shall consider such 
methods in prescribing under section 2603 of this 
title standards for the development of test data. 

(b) Approval by Secretary 

No grant may be made or contract entered 
into under subsection (a) of this section unless 
an application therefor has been submitted to 
and approved by the Secretary. Such an applica-
tion shall be submitted in such form and manner 
and contain such information as the Secretary 
may require. The Secretary may apply such con-
ditions to grants and contracts under subsection 
(a) of this section as the Secretary determines 
are necessary to carry out the purposes of such 
subsection. Contracts may be entered into under 
such subsection without regard to section 3324(a) 
and (b) of title 31 and section 5 of title 41. 

(Pub. L. 94–469, title I, § 27, Oct. 11, 1976, 90 Stat. 
2049; Pub. L. 96–88, title V, § 509(b), Oct. 17, 1979, 
93 Stat. 695; renumbered title I, Pub. L. 99–519, 
§ 3(c)(1), Oct. 22, 1986, 100 Stat. 2989; Pub. L. 
104–66, title I, § 1061(a), Dec. 21, 1995, 109 Stat. 
719.) 

CODIFICATION 

In subsec. (b), ‘‘section 3324(a) and (b) and title 31’’ 

substituted for reference to section 3648 of the Revised 

Statutes (31 U.S.C. 529) on authority of Pub. L. 97–258, 

§ 4(b), Sept. 13, 1982, 96 Stat. 1067, the first section of 

which enacted Title 31, Money and Finance. 

AMENDMENTS 

1995—Subsec. (c). Pub. L. 104–66 struck out heading 

and text of subsec. (c). Text read as follows: 

‘‘(1) The Secretary shall prepare and submit to the 

President and the Congress on or before January 1 of 

each year a report of the number of grants made and 

contracts entered into under this section and the re-

sults of such grants and contracts. 

‘‘(2) The Secretary shall periodically publish in the 

Federal Register reports describing the progress and re-

sults of any contract entered into or grant made under 

this section.’’ 

CHANGE OF NAME 

‘‘Secretary of Health and Human Services’’ sub-

stituted for ‘‘Secretary of Health, Education, and Wel-

fare’’ in subsec. (a), pursuant to section 509(b) of Pub. 

L. 96–88, which is classified to section 3508(b) of Title 20, 

Education. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2628 of this title. 

§ 2627. State programs 

(a) In general 

For the purpose of complementing (but not re-
ducing) the authority of, or actions taken by, 
the Administrator under this chapter, the Ad-
ministrator may make grants to States for the 
establishment and operation of programs to pre-
vent or eliminate unreasonable risks within the 
States to health or the environment which are 
associated with a chemical substance or mixture 
and with respect to which the Administrator is 
unable or is not likely to take action under this 
chapter for their prevention or elimination. The 
amount of a grant under this subsection shall be 
determined by the Administrator, except that 
no grant for any State program may exceed 75 
per centum of the establishment and operation 
costs (as determined by the Administrator) of 
such program during the period for which the 
grant is made. 

(b) Approval by Administrator 

(1) No grant may be made under subsection (a) 
of this section unless an application therefor is 
submitted to and approved by the Adminis-
trator. Such an application shall be submitted 
in such form and manner as the Administrator 
may require and shall— 

(A) set forth the need of the applicant for a 
grant under subsection (a) of this section, 

(B) identify the agency or agencies of the 
State which shall establish or operate, or 
both, the program for which the application is 
submitted, 

(C) describe the actions proposed to be taken 
under such program, 

(D) contain or be supported by assurances 
satisfactory to the Administrator that such 
program shall, to the extent feasible, be inte-
grated with other programs of the applicant 
for environmental and public health protec-
tion, 

(E) provide for the making of such reports 
and evaluations as the Administrator may re-
quire, and 

(F) contain such other information as the 
Administrator may prescribe. 

(2) The Administrator may approve an applica-
tion submitted in accordance with paragraph (1) 
only if the applicant has established to the sat-
isfaction of the Administrator a priority need, 
as determined under rules of the Administrator, 
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for the grant for which the application has been 
submitted. Such rules shall take into consider-
ation the seriousness of the health effects in a 
State which are associated with chemical sub-
stances or mixtures, including cancer, birth de-
fects, and gene mutations, the extent of the ex-
posure in a State of human beings and the envi-
ronment to chemical substances and mixtures, 
and the extent to which chemical substances 
and mixtures are manufactured, processed, used, 
and disposed of in a State. 

(c) Annual reports 

Not later than six months after the end of 
each of the fiscal years 1979, 1980, and 1981, the 
Administrator shall submit to the Congress a re-
port respecting the programs assisted by grants 
under subsection (a) of this section in the pre-
ceding fiscal year and the extent to which the 
Administrator has disseminated information re-
specting such programs. 

(d) Authorization 

For the purpose of making grants under sub-
section (a) of this section, there are authorized 
to be appropriated $1,500,000 for each of the fis-
cal years 1982 and 1983. Sums appropriated under 
this subsection shall remain available until ex-
pended. 

(Pub. L. 94–469, title I, § 28, Oct. 11, 1976, 90 Stat. 
2049; Pub. L. 97–129, § 1(a), Dec. 29, 1981, 95 Stat. 
1686; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

AMENDMENTS 

1981—Subsec. (d). Pub. L. 97–129 substituted provi-

sions relating to authorization of appropriations of 

$1,500,000 for each of the fiscal years 1982 and 1983 for 

provisions relating to such authorization for fiscal 

years ending Sept. 30, 1977, Sept. 30, 1978, and Sept. 30, 

1979. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2628 of this title. 

§ 2628. Authorization of appropriations 

There are authorized to be appropriated to the 
Administrator for purposes of carrying out this 
chapter (other than sections 2626 and 2627 of this 
title and subsections (a) and (c) through (g) of 
section 2609 of this title) $58,646,000 for the fiscal 
year 1982 and $62,000,000 for the fiscal year 1983. 
No part of the funds appropriated under this sec-
tion may be used to construct any research lab-
oratories. 

(Pub. L. 94–469, title I, § 29, Oct. 11, 1976, 90 Stat. 
2050; Pub. L. 97–129, § 1(b), Dec. 29, 1981, 95 Stat. 
1686; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

AMENDMENTS 

1981—Pub. L. 97–129 substituted provisions relating to 

authorization of appropriation of $58,646,000 for fiscal 

year 1982, and $62,000,000 for fiscal year 1983, for provi-

sions relating to such authorization of $10,100,000 for 

fiscal year ending Sept. 30, 1977, $12,625,000 for fiscal 

year ending Sept. 30, 1978, and $16,200,000 for fiscal year 

ending Sept. 30, 1979. 

§ 2629. Annual report 

The Administrator shall prepare and submit to 
the President and the Congress on or before Jan-

uary 1, 1978, and on or before January 1 of each 
succeeding year a comprehensive report on the 
administration of this chapter during the pre-
ceding fiscal year. Such reports shall include— 

(1) a list of the testing required under sec-
tion 2603 of this title during the year for which 
the report is made and an estimate of the 
costs incurred during such year by the persons 
required to perform such tests; 

(2) the number of notices received during 
such year under section 2604 of this title, the 
number of such notices received during such 
year under such section for chemical sub-
stances subject to a rule, and a summary of 
any action taken during such year under sec-
tion 2604(g) of this title; 

(3) a list of rules issued during such year 
under section 2605 of this title; 

(4) a list, with a brief statement of the is-
sues, of completed or pending judicial actions 
under this chapter and administrative actions 
under section 2615 of this title during such 
year; 

(5) a summary of major problems encoun-
tered in the administration of this chapter; 
and 

(6) such recommendations for additional leg-
islation as the Administrator deems necessary 
to carry out the purposes of this chapter. 

(Pub. L. 94–469, title I, § 30, Oct. 11, 1976, 90 Stat. 
2050; renumbered title I, Pub. L. 99–519, § 3(c)(1), 
Oct. 22, 1986, 100 Stat. 2989.) 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in this section relating to submitting annual report to 

Congress, see section 3003 of Pub. L. 104–66, as amended, 

set out as a note under section 1113 of Title 31, Money 

and Finance, and page 163 of House Document No. 103–7. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2608 of this title. 

SUBCHAPTER II—ASBESTOS HAZARD 
EMERGENCY RESPONSE 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 2614, 2618, 

2619 of this title; title 20 sections 4014, 4021. 

§ 2641. Congressional findings and purpose 

(a) Findings 

The Congress finds the following: 
(1) The Environmental Protection Agency’s 

rule on local educational agency inspection 
for, and notification of, the presence of friable 
asbestos-containing material in school build-
ings includes neither standards for the proper 
identification of asbestos-containing material 
and appropriate response actions with respect 
to friable asbestos-containing material, nor a 
requirement that response actions with re-
spect to friable asbestos-containing material 
be carried out in a safe and complete manner 
once actions are found to be necessary. As a 
result of the lack of regulatory guidance from 
the Environmental Protection Agency, some 
schools have not undertaken response action 
while many others have undertaken expensive 
projects without knowing if their action is 
necessary, adequate, or safe. Thus, the danger 
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of exposure to asbestos continues to exist in 
schools, and some exposure actually may have 
increased due to the lack of Federal standards 
and improper response action. 

(2) There is no uniform program for accredit-
ing persons involved in asbestos identification 
and abatement, nor are local educational 
agencies required to use accredited contrac-
tors for asbestos work. 

(3) The guidance provided by the Environ-
mental Protection Agency in its ‘‘Guidance 
for Controlling Asbestos-Containing Material 
in Buildings’’ is insufficient in detail to ensure 
adequate responses. Such guidance is intended 
to be used only until the regulations required 
by this subchapter become effective. 

(4) Because there are no Federal standards 
whatsoever regulating daily exposure to asbes-
tos in other public and commercial buildings, 
persons in addition to those comprising the 
Nation’s school population may be exposed 
daily to asbestos. 

(b) Purpose 

The purpose of this subchapter is— 
(1) to provide for the establishment of Fed-

eral regulations which require inspection for 
asbestos-containing material and implementa-
tion of appropriate response actions with re-
spect to asbestos-containing material in the 
Nation’s schools in a safe and complete man-
ner; 

(2) to mandate safe and complete periodic re-
inspection of school buildings following re-
sponse actions, where appropriate; and 

(3) to require the Administrator to conduct a 
study to find out the extent of the danger to 
human health posed by asbestos in public and 
commercial buildings and the means to re-
spond to any such danger. 

(Pub. L. 94–469, title II, § 201, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2970.) 

§ 2642. Definitions 

For purposes of this subchapter— 

(1) Accredited asbestos contractor 

The term ‘‘accredited asbestos contractor’’ 
means a person accredited pursuant to the 
provisions of section 2646 of this title. 

(2) Administrator 

The term ‘‘Administrator’’ means the Ad-
ministrator of the Environmental Protection 
Agency. 

(3) Asbestos 

The term ‘‘asbestos’’ means asbestiform va-
rieties of— 

(A) chrysotile (serpentine), 
(B) crocidolite (riebeckite), 
(C) amosite (cummingtonite-grunerite), 
(D) anthophyllite, 
(E) tremolite, or 
(F) actinolite. 

(4) Asbestos-containing material 

The term ‘‘asbestos-containing material’’ 
means any material which contains more than 
1 percent asbestos by weight. 

(5) EPA guidance document 

The term ‘‘Guidance for Controlling Asbes-
tos-Containing Material in Buildings’’, means 

the Environmental Protection Agency docu-
ment with such title as in effect on March 31, 
1986. 

(6) Friable asbestos-containing material 

The term ‘‘friable asbestos-containing mate-
rial’’ means any asbestos-containing material 
applied on ceilings, walls, structural members, 
piping, duct work, or any other part of a build-
ing which when dry may be crumbled, pulver-
ized, or reduced to powder by hand pressure. 
The term includes non-friable asbestos-con-
taining material after such previously non-fri-
able material becomes damaged to the extent 
that when dry it may be crumbled, pulverized, 
or reduced to powder by hand pressure. 

(7) Local educational agency 

The term ‘‘local educational agency’’ 
means— 

(A) any local educational agency as de-
fined in section 7801 of title 20, 

(B) the owner of any private, nonprofit ele-
mentary or secondary school building, and 

(C) the governing authority of any school 
operated under the defense dependents’ edu-
cation system provided for under the De-
fense Dependents’ Education Act of 1978 (20 
U.S.C. 921 et seq.). 

(8) Most current guidance document 

The term ‘‘most current guidance docu-
ment’’ means the Environmental Protection 
Agency’s ‘‘Guidance for Controlling Asbestos- 
Containing Material in Buildings’’ as modified 
by the Environmental Protection Agency after 
March 31, 1986. 

(9) Non-profit elementary or secondary school 

The term ‘‘non-profit elementary or second-
ary school’’ means any elementary or second-
ary school (as defined in section 7801 of title 
20) owned and operated by one or more non-
profit corporations or associations no part of 
the net earnings of which inures, or may law-
fully inure, to the benefit of any private share-
holder or individual. 

(10) Public and commercial building 

The term ‘‘public and commercial building’’ 
means any building which is not a school 
building, except that the term does not in-
clude any residential apartment building of 
fewer than 10 units. 

(11) Response action 

The term ‘‘response action’’ means methods 
that protect human health and the environ-
ment from asbestos-containing material. Such 
methods include methods described in chap-
ters 3 and 5 of the Environmental Protection 
Agency’s ‘‘Guidance for Controlling Asbestos- 
Containing Materials in Buildings’’. 

(12) School 

The term ‘‘school’’ means any elementary or 
secondary school as defined in section 7801 of 
title 20. 

(13) School building 

The term ‘‘school building’’ means— 
(A) any structure suitable for use as a 

classroom, including a school facility such 
as a laboratory, library, school eating facil-
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ity, or facility used for the preparation of 
food, 

(B) any gymnasium or other facility which 
is specially designed for athletic or rec-
reational activities for an academic course 
in physical education, 

(C) any other facility used for the instruc-
tion of students or for the administration of 
educational or research programs, and 

(D) any maintenance, storage, or utility 
facility, including any hallway, essential to 
the operation of any facility described in 
subparagraphs (A), (B), or (C). 

(14) State 

The term ‘‘State’’ means a State, the Dis-
trict of Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the North-
ern Marianas, the Trust Territory of the Pa-
cific Islands, and the Virgin Islands. 

(Pub. L. 94–469, title II, § 202, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2971; amended 
Pub. L. 103–382, title III, § 391(c)(1)–(3), Oct. 20, 
1994, 108 Stat. 4022; Pub. L. 107–110, title X, 
§ 1076(f)(1), Jan. 8, 2002, 115 Stat. 2091.) 

REFERENCES IN TEXT 

The Defense Dependents’ Education Act of 1978, re-

ferred to in par. (7)(C), is title XIV of Pub. L. 95–561, 

Nov. 1, 1978, 92 Stat. 2365, as amended, which is classi-

fied principally to chapter 25A (§ 921 et seq.) of Title 20, 

Education. For complete classification of this Act to 

the Code, see Short Title note set out under section 921 

of Title 20 and Tables. 

AMENDMENTS 

2002—Pars. (7)(A), (9), (12). Pub. L. 107–110 substituted 

‘‘7801’’ for ‘‘8801’’. 

1994—Pars. (7)(A), (9), (12). Pub. L. 103–382 made tech-

nical amendment to reference to section 8801 of title 20 

to reflect change in reference to corresponding section 

of original act. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–110 effective Jan. 8, 2002, 

except with respect to certain noncompetitive pro-

grams and competitive programs, see section 5 of Pub. 

L. 107–110, set out as an Effective Date note under sec-

tion 6301 of Title 20, Education. 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2662 of this title; 

title 20 section 4020. 

§ 2643. EPA regulations 

(a) In general 

Within 360 days after October 22, 1986, the Ad-
ministrator shall promulgate regulations as de-
scribed in subsections (b) through (i) of this sec-
tion. With respect to regulations described in 
subsections (b), (c), (d), (e), (f), (g), and (i) of this 
section, the Administrator shall issue an ad-
vanced notice of proposed rulemaking within 60 
days after October 22, 1986, and shall propose 
regulations within 180 days after October 22, 
1986. Any regulation promulgated under this sec-
tion must protect human health and the envi-
ronment. 

(b) Inspection 

The Administrator shall promulgate regula-
tions which prescribe procedures, including the 
use of personnel accredited under section 2646(b) 
or (c) of this title and laboratories accredited 
under section 2646(d) of this title, for determin-
ing whether asbestos-containing material is 
present in a school building under the authority 
of a local educational agency. The regulations 
shall provide for the exclusion of any school 
building, or portion of a school building, if (1) an 
inspection of such school building (or portion) 
was completed before the effective date of the 
regulations, and (2) the inspection meets the 
procedures and other requirements of the regu-
lations under this subchapter or of the ‘‘Guid-
ance for Controlling Asbestos-Containing Mate-
rials in Buildings’’ (unless the Administrator de-
termines that an inspection in accordance with 
the guidance document is inadequate). The regu-
lations shall require inspection of any school 
building (or portion of a school building) that is 
not excluded by the preceding sentence. 

(c) Circumstances requiring response actions 

(1) The Administrator shall promulgate regu-
lations which define the appropriate response 
action in a school building under the authority 
of a local educational agency in at least the fol-
lowing circumstances: 

(A) Damage 

Circumstances in which friable asbestos-con-
taining material or its covering is damaged, 
deteriorated, or delaminated. 

(B) Significant damage 

Circumstances in which friable asbestos-con-
taining material or its covering is signifi-
cantly damaged, deteriorated, or delaminated. 

(C) Potential damage 

Circumstances in which— 
(i) friable asbestos-containing material is 

in an area regularly used by building occu-
pants, including maintenance personnel, in 
the course of their normal activities, and 

(ii) there is a reasonable likelihood that 
the material or its covering will become 
damaged, deteriorated, or delaminated. 

(D) Potential significant damage 

Circumstances in which— 
(i) friable asbestos-containing material is 

in an area regularly used by building occu-
pants, including maintenance personnel, in 
the course of their normal activities, and 

(ii) there is a reasonable likelihood that 
the material or its covering will become sig-
nificantly damaged, deteriorated, or delami-
nated. 

(2) In promulgating such regulations, the Ad-
ministrator shall consider and assess the value 
of various technologies intended to improve the 
decisionmaking process regarding response ac-
tions and the quality of any work that is deemed 
necessary, including air monitoring and chemi-
cal encapsulants. 

(d) Response actions 

(1) In general 

The Administrator shall promulgate regula-
tions describing a response action in a school 
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1 So in original. Probably should be followed by a comma. 2 So in original. Probably should not be capitalized. 

building under the authority of a local edu-
cational agency, using the least burdensome 
methods which protect human health and the 
environment. In determining the least burden-
some methods, the Administrator shall take 
into account local circumstances, including 
occupancy and use patterns within the school 
building and short- and long-term costs. 

(2) Response action for damaged asbestos 

In the case of a response action for the cir-
cumstances described in subsection (c)(1)(A) of 
this section, methods for responding shall in-
clude methods identified in chapters 3 and 5 of 
the ‘‘Guidance for Controlling Asbestos-Con-
taining Material in Buildings’’. 

(3) Response action for significantly damaged 
asbestos 

In the case of a response action for the cir-
cumstances described in subsection (c)(1)(B) of 
this section, methods for responding shall in-
clude methods identified in chapter 5 of the 
‘‘Guidance for Controlling Asbestos-Contain-
ing Material in Buildings’’. 

(4) Response action for potentially damaged as-
bestos 

In the case of a response action for the cir-
cumstances described in subsection (c)(1)(C) of 
this section, methods for responding shall in-
clude methods identified in chapters 3 and 5 of 
the ‘‘Guidance for Controlling Asbestos-Con-
taining Material in Buildings’’, unless preven-
tive measures will eliminate the reasonable 
likelihood that the asbestos-containing mate-
rial will become damaged, deteriorated, or de-
laminated. 

(5) Response action for potentially signifi-
cantly damaged asbestos 

In the case of a response action for the cir-
cumstances described in subsection (c)(1)(D) of 
this section, methods for responding shall in-
clude methods identified in chapter 5 of the 
‘‘Guidance for Controlling Asbestos-Contain-
ing Material in Buildings’’, unless preventive 
measures will eliminate the reasonable likeli-
hood that the asbestos-containing material 
will become significantly damaged, deterio-
rated, or delaminated. 

(6) ‘‘Preventive measures’’ defined 

For purposes of this section, the term ‘‘pre-
ventive measures’’ means actions which elimi-
nate the reasonable likelihood of asbestos-con-
taining material becoming damaged, deterio-
rated, or delaminated, or significantly dam-
aged 1 deteriorated, or delaminated (as the 
case may be) or which protect human health 
and the environment. 

(7) EPA information or advisory 

The Administrator shall, not later than 30 
days after November 28, 1990, publish and dis-
tribute to all local education agencies and 
State Governors information or an advisory 
to— 

(A) facilitate public understanding of the 
comparative risks associated with in-place 
management of asbestos-containing building 
materials and removals; 

(B) promote the least burdensome response 
actions necessary to protect human health, 
safety, and the environment; and 

(C) describe the circumstances in which as-
bestos removal is necessary to protect 
human health. 

Such information or advisory shall be based 
on the best available scientific evidence and 
shall be revised, republished, and redistributed 
as appropriate, to reflect new scientific find-
ings. 

(e) Implementation 

The Administrator shall promulgate regula-
tions requiring the implementation of response 
actions in school buildings under the authority 
of a local educational agency and, where appro-
priate, for the determination of when a response 
action is completed. Such regulations shall in-
clude standards for the education and protection 
of both workers and building occupants for the 
following phases of activity: 

(1) Inspection. 
(2) Response Action.2 
(3) Post-response action, including any peri-

odic reinspection of asbestos-containing mate-
rial and long-term surveillance activity. 

(f) Operations and maintenance 

The Administrator shall promulgate regula-
tions to require implementation of an oper-
ations and maintenance and repair program as 
described in chapter 3 of the ‘‘Guidance for Con-
trolling Asbestos-Containing Materials in Build-
ings’’ for all friable asbestos-containing mate-
rial in a school building under the authority of 
a local educational agency. 

(g) Periodic surveillance 

The Administrator shall promulgate regula-
tions to require the following: 

(1) An identification of the location of fri-
able and non-friable asbestos in a school build-
ing under the authority of a local educational 
agency. 

(2) Provisions for surveillance and periodic 
reinspection of such friable and non-friable as-
bestos. 

(3) Provisions for education of school em-
ployees, including school service and mainte-
nance personnel, about the location of and 
safety procedures with respect to such friable 
and non-friable asbestos. 

(h) Transportation and disposal 

The Administrator shall promulgate regula-
tions which prescribe standards for transpor-
tation and disposal of asbestos-containing waste 
material to protect human health and the envi-
ronment. Such regulations shall include such 
provisions related to the manner in which trans-
portation vehicles are loaded and unloaded as 
will assure the physical integrity of containers 
of asbestos-containing waste material. 

(i) Management plans 

(1) In general 

The Administrator shall promulgate regula-
tions which require each local educational 
agency to develop an asbestos management 
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plan for school buildings under its authority, 
to begin implementation of such plan within 
990 days after October 22, 1986, and to complete 
implementation of such plan in a timely fash-
ion. The regulations shall require that each 
plan include the following elements, wherever 
relevant to the school building: 

(A) An inspection statement describing in-
spection and response action activities car-
ried out before October 22, 1986. 

(B) A description of the results of the in-
spection conducted pursuant to regulations 
under subsection (b) of this section, includ-
ing a description of the specific areas in-
spected. 

(C) A detailed description of measures to 
be taken to respond to any friable asbestos- 
containing material pursuant to the regula-
tions promulgated under subsections (c), (d), 
and (e) of this section, including the location 
or locations at which a response action will 
be taken, the method or methods of response 
action to be used, and a schedule for begin-
ning and completing response actions. 

(D) A detailed description of any asbestos- 
containing material which remains in the 
school building once response actions are 
undertaken pursuant to the regulations pro-
mulgated under subsections (c), (d), and (e) 
of this section. 

(E) A plan for periodic reinspection and 
long-term surveillance activities developed 
pursuant to regulations promulgated under 
subsection (g) of this section, and a plan for 
operations and maintenance activities devel-
oped pursuant to regulations promulgated 
under subsection (f) of this section. 

(F) With respect to the person or persons 
who inspected for asbestos-containing mate-
rial and who will design or carry out re-
sponse actions with respect to the friable as-
bestos-containing material, one of the fol-
lowing statements: 

(i) If the State has adopted a contractor 
accreditation plan under section 2646(b) of 
this title, a statement that the person (or 
persons) is accredited under such plan. 

(ii) A statement that the local edu-
cational agency used (or will use) persons 
who have been accredited by another State 
which has adopted a contractor accredita-
tion plan under section 2646(b) of this title 
or is accredited pursuant to an Adminis-
trator-approved course under section 
2646(c) of this title. 

(G) A list of the laboratories that analyzed 
any bulk samples of asbestos-containing ma-
terial found in the school building or air 
samples taken to detect asbestos in the 
school building and a statement that each 
laboratory has been accredited pursuant to 
the accreditation program under section 
2646(d) of this title. 

(H) With respect to each consultant who 
contributed to the management plan, the 
name of the consultant and one of the fol-
lowing statements: 

(i) If the State has adopted a contractor 
accreditation plan under section 2646(b) of 
this title, a statement that the consultant 
is accredited under such plan. 

(ii) A statement that the contractor is 
accredited by another State which has 
adopted a contractor accreditation plan 
under section 2646(b) of this title or is ac-
credited pursuant to an Administrator-ap-
proved course under section 2646(c) of this 
title. 

(I) An evaluation of resources needed to 
successfully complete response actions and 
carry out reinspection, surveillance, and op-
eration and maintenance activities. 

(2) Statement by contractor 

A local educational agency may require each 
management plan to contain a statement 
signed by an accredited asbestos contractor 
that such contractor has prepared or assisted 
in the preparation of such plan, or has re-
viewed such plan, and that such plan is in 
compliance with the applicable regulations 
and standards promulgated or adopted pursu-
ant to this section and other applicable provi-
sions of law. Such a statement may not be 
signed by a contractor who, in addition to pre-
paring or assisting in preparing the manage-
ment plan, also implements (or will imple-
ment) the management plan. 

(3) Warning labels 

(A) The regulations shall require that each 
local educational agency which has inspected 
for and discovered any asbestos-containing 
material with respect to a school building 
shall attach a warning label to any asbestos- 
containing material still in routine mainte-
nance areas (such as boiler rooms) of the 
school building, including— 

(i) friable asbestos-containing material 
which was responded to by a means other 
than removal, and 

(ii) asbestos-containing material for which 
no response action was carried out. 

(B) The warning label shall read, in print 
which is readily visible because of large size or 
bright color, as follows: ‘‘CAUTION: ASBES-
TOS. HAZARDOUS. DO NOT DISTURB WITH-
OUT PROPER TRAINING AND EQUIPMENT.’’ 

(4) Plan may be submitted in stages 

A local educational agency may submit a 
management plan in stages, with each submis-
sion of the agency covering only a portion of 
the school buildings under the agency’s au-
thority, if the agency determines that such ac-
tion would expedite the identification and 
abatement of hazardous asbestos-containing 
material in the school buildings under the au-
thority of the agency. 

(5) Public availability 

A copy of the management plan developed 
under the regulations shall be available in the 
administrative offices of the local educational 
agency for inspection by the public, including 
teachers, other school personnel, and parents. 
The local educational agency shall notify par-
ent, teacher, and employee organizations of 
the availability of such plan. 

(6) Submission to State Governor 

Each plan developed under this subsection 
shall be submitted to the State Governor 
under section 2645 of this title. 
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(j) Changes in regulations 

Changes may be made in the regulations pro-
mulgated under this section only by rule in ac-
cordance with section 553 of title 5. Any such 
change must protect human health and the envi-
ronment. 

(k) Changes in guidance document 

Any change made in the ‘‘Guidance for Con-
trolling Asbestos-Containing Material in Build-
ings’’ shall be made only by rule in accordance 
with section 553 of title 5, unless a regulation 
described in this section dealing with the same 
subject matter is in effect. Any such change 
must protect human health and the environ-
ment. 

(l) Treatment of Department of Defense schools 

(1) Secretary to act in lieu of Governor 

In the administration of this subchapter, 
any function, duty, or other responsibility im-
posed on a Governor of a State shall be carried 
out by the Secretary of Defense with respect 
to any school operated under the defense de-
pendents’ education system provided for under 
the Defense Dependents’ Education Act of 1978 
(20 U.S.C. 921 et seq.). 

(2) Regulations 

The Secretary of Defense, in cooperation 
with the Administrator, shall, to the extent 
feasible and consistent with the national secu-
rity, take such action as may be necessary to 
provide for the identification, inspection, and 
management (including abatement) of asbes-
tos in any building used by the Department of 
Defense as an overseas school for dependents 
of members of the Armed Forces. Such identi-
fication, inspection, and management (includ-
ing abatement) shall, subject to the preceding 
sentence, be carried out in a manner com-
parable to the manner in which a local edu-
cational agency is required to carry out such 
activities with respect to a school building 
under this subchapter. 

(m) Waiver 

The Administrator, upon request by a Gov-
ernor and after notice and comment and oppor-
tunity for a public hearing in the affected State, 
may waive some or all of the requirements of 
this section and section 2644 of this title with re-
spect to such State if it has established and is 
implementing a program of asbestos inspection 
and management that contains requirements 
that are at least as stringent as the require-
ments of this section and section 2644 of this 
title. 

(Pub. L. 94–469, title II, § 203, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2972; amended 
Pub. L. 101–637, § 13, Nov. 28, 1990, 104 Stat. 4593.) 

REFERENCES IN TEXT 

The Defense Dependents’ Education Act of 1978, re-

ferred to in subsec. (l)(1), is title XIV of Pub. L. 95–561, 

Nov. 1, 1978, 92 Stat. 2365, as amended, which is classi-

fied principally to chapter 25A (§ 921 et seq.) of Title 20, 

Education. For complete classification of this Act to 

the Code, see Short Title note set out under section 921 

of Title 20 and Tables. 

AMENDMENTS 

1990—Subsec. (d)(7). Pub. L. 101–637 added par. (7). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2644, 2645, 2646, 

2647, 2650, 2654, 2655 of this title. 

§ 2644. Requirements if EPA fails to promulgate 
regulations 

(a) In general 

(1) Failure to promulgate 

If the Administrator fails to promulgate 
within the prescribed period— 

(A) regulations described in section 2643(b) 
of this title (relating to inspection); 

(B) regulations described in section 2643(c), 
(d), (e), (f), (g), and (i) of this title (relating 
to responding to asbestos); or 

(C) regulations described in section 2643(h) 
of this title (relating to transportation and 
disposal); 

each local educational agency shall carry out 
the requirements described in this section in 
subsection (b); subsections (c), (d), and (e); or 
subsection (f); respectively, in accordance with 
the Environmental Protection Agency’s most 
current guidance document. 

(2) Stay by court 

If the Administrator has promulgated regu-
lations described in paragraph (1)(A), (B), or 
(C) within the prescribed period, but the effec-
tive date of such regulations has been stayed 
by a court for a period of more than 30 days, 
a local educational agency shall carry out the 
pertinent requirements described in this sub-
section in accordance with the Environmental 
Protection Agency’s most current guidance 
document. 

(3) Effective period 

The requirements of this section shall be in 
effect until such time as the Administrator 
promulgates the pertinent regulations or until 
the stay is lifted (as the case may be). 

(b) Inspection 

(1) Except as provided in paragraph (2), the 
local educational agency, within 540 days after 
October 22, 1986, shall conduct an inspection for 
asbestos-containing material, using personnel 
accredited under section 2646(b) or (c) of this 
title and laboratories accredited under section 
2646(d) of this title, in each school building 
under its authority. 

(2) The local educational agency may exclude 
from the inspection requirement in paragraph 
(1) any school building, or portion of a school 
building, if (A) an inspection of such school 
building (or portion) was completed before the 
date on which this section goes into effect, and 
(B) the inspection meets the inspection require-
ments of this section. 

(c) Operation and maintenance 

The local educational agency shall, within 720 
days after October 22, 1986, develop and begin 
implementation of an operation and mainte-
nance plan with respect to friable asbestos-con-
taining material in a school building under its 
authority. Such plan shall provide for the edu-
cation of school service and maintenance per-
sonnel about safety procedures with respect to 
asbestos-containing material, including friable 
asbestos-containing material. 
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1 So in original. Probably should be ‘‘subsection,’’. 

(d) Management plan 

(1) In general 

The local educational agency shall— 
(A) develop a management plan for re-

sponding to asbestos-containing material in 
each school building under its authority and 
submit such plan to the Governor under sec-
tion 2645 of this title within 810 days after 
October 22, 1986, 

(B) begin implementation of such plan 
within 990 days after October 22, 1986, and 

(C) complete implementation of such plan 
in a timely fashion. 

(2) Plan requirements 

The management plan shall— 
(A) include the elements listed in section 

2643(i)(1) of this title, including an inspec-
tion statement as described in paragraph (3) 
of this section,1 

(B) provide for the attachment of warning 
labels as described in section 2643(i)(3) of this 
title, 

(C) be prepared in accordance with the 
most current guidance document, 

(D) meet the standard described in para-
graph (4) for actions described in that para-
graph, and 

(E) be submitted to the State Governor 
under section 2645 of this title. 

(3) Inspection statement 

The local educational agency shall complete 
an inspection statement, covering activities 
carried out before October 22, 1986, which 
meets the following requirements: 

(A) The statement shall include the follow-
ing information: 

(i) The dates of inspection. 
(ii) The name, address, and qualifica-

tions of each inspector. 
(iii) A description of the specific areas 

inspected. 
(iv) A list of the laboratories that ana-

lyzed any bulk samples of asbestos-con-
taining material or air samples of asbestos 
found in any school building and a state-
ment describing the qualifications of each 
laboratory. 

(v) The results of the inspection. 

(B) The statement shall state whether any 
actions were taken with respect to any as-
bestos-containing material found to be 
present, including a specific reference to 
whether any actions were taken in the boiler 
room of the building. If any such action was 
taken, the following items of information 
shall be included in the statement: 

(i) The location or locations at which the 
action was taken. 

(ii) A description of the method of ac-
tion. 

(iii) The qualifications of the persons 
who conducted the action. 

(4) Standard 

The ambient interior concentration of asbes-
tos after the completion of actions described 
in the most current guidance document, other 

than the type of action described in sections 
2643(f) of this title and subsection (c) of this 
section, shall not exceed the ambient exterior 
concentration, discounting any contribution 
from any local stationary source. Either a 
scanning electron microscope or a trans-
mission electron microscope shall be used to 
determine the ambient interior concentration. 
In the absence of reliable measurements, the 
ambient exterior concentration shall be 
deemed to be— 

(A) less than 0.003 fibers per cubic centi-
meter if a scanning electron microscope is 
used, and 

(B) less than 0.005 fibers per cubic centi-
meter if a transmission electron microscope 
is used. 

(5) Public availability 

A copy of the management plan shall be 
available in the administrative offices of the 
local educational agency for inspection by the 
public, including teachers, other school per-
sonnel, and parents. The local educational 
agency shall notify parent, teacher, and em-
ployee organizations of the availability of 
such plan. 

(e) Building occupant protection 

The local educational agency shall provide for 
the protection of building occupants during each 
phase of activity described in this section. 

(f) Transportation and disposal 

The local educational agency shall provide for 
the transportation and disposal of asbestos in 
accordance with the most recent version of the 
Environmental Protection Agency’s ‘‘Asbestos 
Waste Management Guidance’’ (or any successor 
to such document). 

(Pub. L. 94–469, title II, § 204, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2977.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2643, 2645, 2646, 

2647 of this title. 

§ 2645. Submission to State Governor 

(a) Submission 

Within 720 days after October 22, 1986 (or with-
in 810 days if there are no regulations under sec-
tion 2643(i) of this title), a local educational 
agency shall submit a management plan devel-
oped pursuant to regulations promulgated under 
section 2643(i) of this title (or under section 
2644(d) of this title if there are no regulations) 
to the Governor of the State in which the local 
educational agency is located. 

(b) Governor requirements 

Within 360 days after October 22, 1986, the Gov-
ernor of each State— 

(1) shall notify local educational agencies in 
the State of where to submit their manage-
ment plans under this section, and 

(2) may establish administrative procedures 
for reviewing management plans submitted 
under this section. 

If the Governor establishes procedures under 
paragraph (2), the Governor shall designate to 
carry out the reviews those State officials who 
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are responsible for implementing environmental 
protection or other public health programs, or 
with authority over asbestos programs, in the 
State. 

(c) Management plan review 

(1) Review of plan 

The Governor may disapprove a manage-
ment plan within 90 days after the date of re-
ceipt of the plan if the plan— 

(A) does not conform with the regulations 
under section 2643(i) of this title (or with 
section 2644(d) of this title if there are no 
regulations), 

(B) does not assure that contractors who 
are accredited pursuant to this subchapter 
will be used to carry out the plan, or 

(C) does not contain a response action 
schedule which is reasonable and timely, 
taking into account circumstances relevant 
to the speed at which the friable asbestos- 
containing material in the school buildings 
under the local educational agency’s author-
ity should be responded to, including human 
exposure to the asbestos while the friable as-
bestos-containing material remains in the 
school building, and the ability of the local 
educational agency to continue to provide 
educational services to the community. 

(2) Revision of plan 

If the State Governor disapproves a plan, the 
State Governor shall explain in writing to the 
local educational agency the reasons why the 
plan was disapproved and the changes that 
need to be made in the plan. Within 30 days 
after the date on which notice is received of 
disapproval of its plan, the local educational 
agency shall revise the plan to conform with 
the State Governor’s suggested changes. The 
Governor may extend the 30-day period for not 
more than 90 days. 

(d) Deferral of submission 

(1) Request for deferral 

A local educational agency may request a 
deferral, to May 9, 1989, of the deadline under 
subsection (a) of this section. Upon approval of 
such a request, the deadline under subsection 
(a) of this section is deferred until May 9, 1989, 
for the local educational agency which sub-
mitted the request. Such a request may cover 
one or more schools under the authority of the 
agency and shall include a list of all the 
schools covered by the request. A local edu-
cational agency shall file any such request 
with the State Governor by October 12, 1988, 
and shall include with the request either of 
the following statements: 

(A) A statement— 
(i) that the State in which the agency is 

located has requested from the Adminis-
trator, before June 1, 1988, a waiver under 
section 2643(m) of this title; and 

(ii) that gives assurance that the local 
educational agency has carried out the no-
tification and, in the case of a public 
school, public meeting required by para-
graph (2). 

(B) A statement, the accuracy of which is 
sworn to by a responsible official of the 

agency (by notarization or other means of 
certification), that includes the following 
with respect to each school for which a de-
ferral is sought in the request: 

(i) A statement that, in spite of the fact 
that the local educational agency has 
made a good faith effort to meet the dead-
line for submission of a management plan 
under subsection (a) of this section, the 
agency will not be able to meet the dead-
line. The statement shall include a brief 
explanation of the reasons why the dead-
line cannot be met. 

(ii) A statement giving assurance that 
the local educational agency has made 
available for inspection by the public, at 
each school for which a deferral is sought 
in the request, at least one of the following 
documents: 

(I) A solicitation by the local edu-
cational agency to contract with an ac-
credited asbestos contractor for inspec-
tion or management plan development. 

(II) A letter attesting to the enroll-
ment of school district personnel in an 
Environmental Protection Agency-ac-
credited training course for inspection 
and management plan development. 

(III) Documentation showing that an 
analysis of suspected asbestos-contain-
ing material from the school is pending 
at an accredited laboratory. 

(IV) Documentation showing that an 
inspection or management plan has been 
completed in at least one other school 
under the local educational agency’s au-
thority. 

(iii) A statement giving assurance that 
the local educational agency has carried 
out the notification and, in the case of a 
public school, public meeting required by 
paragraph (2). 

(iv) A proposed schedule outlining all 
significant activities leading up to submis-
sion of a management plan by May 9, 1989, 
including inspection of the school (if not 
completed at the time of the request) with 
a deadline of no later than December 22, 
1988, for entering into a signed contract 
with an accredited asbestos contractor for 
inspection (unless such inspections are to 
be performed by school personnel), labora-
tory analysis of material from the school 
suspected of containing asbestos, and de-
velopment of the management plan. 

(2) Notification and public meeting 

Before filing a deferral request under para-
graph (1), a local educational agency shall no-
tify affected parent, teacher, and employee or-
ganizations of its intent to file such a request. 
In the case of a deferral request for a public 
school, the local educational agency shall dis-
cuss the request at a public meeting of the 
school board with jurisdiction over the school, 
and affected parent, teacher, and employee or-
ganizations shall be notified in advance of the 
time and place of such meeting. 

(3) Response by Governor 

(A) Not later than 30 days after the date on 
which a Governor receives a deferral request 
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under paragraph (1) from a local educational 
agency, the Governor shall respond to the 
local educational agency in writing by ac-
knowledging whether the request is complete 
or incomplete. If the request is incomplete, 
the Governor shall identify in the response the 
items that are missing from the request. 

(B) A local educational agency may correct 
any deficiencies in an incomplete deferral re-
quest and refile the request with the Governor. 
In any case in which the local educational 
agency decides to refile the request, the agen-
cy shall refile the request, and the Governor 
shall respond to such refiled request in the 
manner described in subparagraph (A), no 
later than 15 days after the local educational 
agency has received a response from the Gov-
ernor under subparagraph (A). 

(C) Approval of a deferral request under this 
subsection occurs only upon the receipt by a 
local educational agency of a written acknowl-
edgment from the Governor that the agency’s 
deferral request is complete. 

(4) Submission and review of plan 

A local educational agency whose deferral 
request is approved shall submit a manage-
ment plan to the Governor not later than May 
9, 1989. Such management plan shall include a 
copy of the deferral request and the statement 
accompanying such request. Such manage-
ment plan shall be reviewed in accordance 
with subsection (c) of this section, except that 
the Governor may extend the 30-day period for 
revision of the plan under subsection (c)(2) of 
this section for only an additional 30 days (for 
a total of 60 days). 

(5) Implementation of plan 

The approval of a deferral request from a 
local educational agency shall not be consid-
ered to be a waiver or exemption from the re-
quirement under section 2643(i) of this title for 
the local educational agency to begin imple-
mentation of its management plan by July 9, 
1989. 

(6) EPA notice 

(A) Not later than 15 days after July 18, 1988, 
the Administrator shall publish in the Federal 
Register the following: 

(i) A notice describing the opportunity to 
file a request for deferral under this sub-
section. 

(ii) A list of the State offices (including of-
ficials (if available) in each State as des-
ignated under subsection (b) of this section) 
with which deferral requests should be filed. 

(B) As soon as practicable, but in no event 
later than 30 days, after July 18, 1988, the Ad-
ministrator shall mail a notice describing the 
opportunity to file a request for deferral under 
this subsection to each local educational agen-
cy and to each State office in the list pub-
lished under subparagraph (A). 

(e) Status reports 

(1) Not later than December 31, 1988, the Gov-
ernor of each State shall submit to the Adminis-
trator a written statement on the status of man-
agement plan submissions and deferral requests 
by local educational agencies in the State. The 

statement shall be made available to local edu-
cational agencies in the State and shall contain 
the following: 

(A) A list containing each local educational 
agency that submitted a management plan by 
October 12, 1988. 

(B) A list containing each local educational 
agency whose deferral request was approved. 

(C) A list containing each local educational 
agency that failed to submit a management 
plan by October 12, 1988, and whose deferral re-
quest was disapproved. 

(D) A list containing each local educational 
agency that failed to submit a management 
plan by October 12, 1988, and did not submit a 
deferral request. 

(2) Not later than December 31, 1989, the Gov-
ernor of each State shall submit to the Adminis-
trator an updated version of the written state-
ment submitted under paragraph (1). The state-
ment shall be made available to local edu-
cational agencies in the State and shall contain 
the following: 

(A) A list containing each local educational 
agency whose management plan was submit-
ted and not disapproved as of October 9, 1989. 

(B) A list containing each local educational 
agency whose management plan was submit-
ted and disapproved, and which remains dis-
approved, as of October 9, 1989. 

(C) A list containing each local educational 
agency that submitted a management plan 
after May 9, 1989, and before October 10, 1989. 

(D) A list containing each local educational 
agency that failed to submit a management 
plan as of October 9, 1989. 

(Pub. L. 94–469, title II, § 205, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2979; amended 
Pub. L. 100–368, §§ 1(a), 2, July 18, 1988, 102 Stat. 
829, 831.) 

AMENDMENTS 

1988—Subsec. (d). Pub. L. 100–368, § 1(a), added subsec. 

(d). 

Subsec. (e). Pub. L. 100–368, § 2, added subsec. (e). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2643, 2644, 2646, 

2647, 2655 of this title. 

§ 2646. Contractor and laboratory accreditation 

(a) Contractor accreditation 

A person may not— 
(1) inspect for asbestos-containing material 

in a school building under the authority of a 
local educational agency or in a public or com-
mercial building, 

(2) prepare a management plan for such a 
school, or 

(3) design or conduct response actions, other 
than the type of action described in sections 
2643(f) and 2644(c) of this title, with respect to 
friable asbestos-containing material in such a 
school or in a public or commercial building, 

unless such person is accredited by a State 
under subsection (b) of this section or is accred-
ited pursuant to an Administrator-approved 
course under subsection (c) of this section. 
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(b) Accreditation by State 

(1) Model plan 

(A) Persons to be accredited 

Within 180 days after October 22, 1986, the 
Administrator, in consultation with affected 
organizations, shall develop a model con-
tractor accreditation plan for States to give 
accreditation to persons in the following 
categories: 

(i) Persons who inspect for asbestos-con-
taining material in school buildings under 
the authority of a local educational agen-
cy or in public or commercial buildings. 

(ii) Persons who prepare management 
plans for such schools. 

(iii) Persons who design or carry out re-
sponse actions, other than the type of ac-
tion described in sections 2643(f) and 
2644(c) of this title, with respect to friable 
asbestos-containing material in such 
schools or in public or commercial build-
ings. 

(B) Plan requirements 

The plan shall include a requirement that 
any person in a category listed in paragraph 
(1) achieve a passing grade on an examina-
tion and participate in continuing education 
to stay informed about current asbestos in-
spection and response action technology. 
The examination shall demonstrate the 
knowledge of the person in areas that the 
Administrator prescribes as necessary and 
appropriate in each of the categories. Such 
examinations may include requirements for 
knowledge in the following areas: 

(i) Recognition of asbestos-containing 
material and its physical characteristics. 

(ii) Health hazards of asbestos and the 
relationship between asbestos exposure 
and disease. 

(iii) Assessing the risk of asbestos expo-
sure through a knowledge of percentage 
weight of asbestos-containing material, 
friability, age, deterioration, location and 
accessibility of materials, and advantages 
and disadvantages of dry and wet response 
action methods. 

(iv) Respirators and their use, care, se-
lection, degree of protection afforded, fit-
ting, testing, and maintenance and clean-
ing procedures. 

(v) Appropriate work practices and con-
trol methods, including the use of high ef-
ficiency particle absolute vacuums, the 
use of amended water, and principles of 
negative air pressure equipment use and 
procedures. 

(vi) Preparing a work area for response 
action work, including isolating work 
areas to prevent bystander or public expo-
sure to asbestos, decontamination proce-
dures, and procedures for dismantling 
work areas after completion of work. 

(vii) Establishing emergency procedures 
to respond to sudden releases. 

(viii) Air monitoring requirements and 
procedures. 

(ix) Medical surveillance program re-
quirements. 

(x) Proper asbestos waste transportation 
and disposal procedures. 

(xi) Housekeeping and personal hygiene 
practices, including the necessity of show-
ers, and procedures to prevent asbestos ex-
posure to an employee’s family. 

(2) State adoption of plan 

Each State shall adopt a contractor accredi-
tation plan at least as stringent as the model 
plan developed by the Administrator under 
paragraph (1), within 180 days after the com-
mencement of the first regular session of the 
legislature of such State which is convened 
following the date on which the Administrator 
completes development of the model plan. In 
the case of a school operated under the defense 
dependents’ education system provided for 
under the Defense Dependents’ Education Act 
of 1978 (20 U.S.C. 921 et seq.), the Secretary of 
Defense shall adopt a contractor accreditation 
plan at least as stringent as that model. 

(c) Accreditation by Administrator-approved 
course 

(1) Course approval 

Within 180 days after October 22, 1986, the 
Administrator shall ensure that any Environ-
mental Protection Agency-approved asbestos 
training course is consistent with the model 
plan (including testing requirements) devel-
oped under subsection (b) of this section. A 
contractor may be accredited by taking and 
passing such a course. 

(2) Treatment of persons with previous EPA as-
bestos training 

A person who— 
(A) completed an Environmental Protec-

tion Agency-approved asbestos training 
course before October 22, 1986, and 

(B) passed (or passes) an asbestos test ei-
ther before or after October 22, 1986, 

may be accredited under paragraph (1) if the 
Administrator determines that the course and 
test are equivalent to the requirements of the 
model plan developed under subsection (b) of 
this section. If the Administrator so deter-
mines, the person shall be considered accred-
ited for the purposes of this subchapter until a 
date that is one year after the date on which 
the State in which such person is employed es-
tablishes an accreditation program pursuant 
to subsection (b) of this section. 

(3) Lists of courses 

The Administrator, in consultation with af-
fected organizations, shall publish (and revise 
as necessary)— 

(A) a list of asbestos courses and tests in 
effect before October 22, 1986, which qualify 
for equivalency treatment under paragraph 
(2), and 

(B) a list of asbestos courses and tests 
which the Administrator determines under 
paragraph (1) are consistent with the model 
plan and which will qualify a contractor for 
accreditation under such paragraph. 

(d) Laboratory accreditation 

(1) The Administrator shall provide for the de-
velopment of an accreditation program for lab-
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oratories by the National Institute of Standards 
and Technology in accordance with paragraph 
(2). The Administrator shall transfer such funds 
as are necessary to the National Institute of 
Standards and Technology to carry out such 
program. 

(2) The National Institute of Standards and 
Technology, upon request by the Administrator, 
shall, in consultation with affected organiza-
tions— 

(A) within 360 days after October 22, 1986, de-
velop an accreditation program for labora-
tories which conduct qualitative and semi- 
quantitative analyses of bulk samples of as-
bestos-containing material, and 

(B) within 720 days after October 22, 1986, de-
velop an accreditation program for labora-
tories which conduct analyses of air samples 
of asbestos from school buildings under the 
authority of a local educational agency. 

(3) A laboratory which plans to carry out any 
such analysis shall comply with the require-
ments of the accreditation program. 

(e) Financial assistance contingent on use of ac-
credited persons 

(1) A school which is an applicant for financial 
assistance under section 505 of the Asbestos 
School Hazard Abatement Act of 1984 [20 U.S.C. 
4014] is not eligible for such assistance unless 
the school, in carrying out the requirements of 
this subchapter— 

(A) uses a person (or persons)— 
(i) who is accredited by a State which has 

adopted an accreditation plan based on the 
model plan developed under subsection (b) of 
this section, or 

(ii) who is accredited pursuant to an Ad-
ministrator-approved course under sub-
section (c) of this section, and 

(B) uses a laboratory (or laboratories) which 
is accredited under the program developed 
under subsection (d) of this section. 

(2) This subsection shall apply to any financial 
assistance provided under the Asbestos School 
Hazard Abatement Act of 1984 [20 U.S.C. 4011 et 
seq.] for activities performed after the following 
dates: 

(A) In the case of activities performed by 
persons, after the date which is one year after 
October 22, 1986. 

(B) In the case of activities performed by 
laboratories, after the date which is 180 days 
after the date on which a laboratory accredi-
tation program is completed under subsection 
(d) of this section. 

(f) List of EPA-approved courses 

Not later than August 31, 1988, and every three 
months thereafter until August 31, 1991, the Ad-
ministrator shall publish in the Federal Reg-
ister a list of all Environmental Protection 
Agency-approved asbestos training courses for 
persons to achieve accreditation in each cat-
egory described in subsection (b)(1)(A) of this 
section and for laboratories to achieve accredi-
tation. The Administrator may continue pub-
lishing such a list after August 31, 1991, at such 
times as the Administrator considers it useful. 
The list shall include the name and address of 

each approved trainer and, to the extent avail-
able, a list of all the geographic sites where 
training courses will take place. The Adminis-
trator shall provide a copy of the list to each 
State official on the list published by the Ad-
ministrator under section 2645(d)(6) of this title 
and to each regional office of the Environmental 
Protection Agency. 

(Pub. L. 94–469, title II, § 206, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2980; amended 
Pub. L. 100–368, § 3, July 18, 1988, 102 Stat. 832; 
Pub. L. 100–418, title V, § 5115(c), Aug. 23, 1988, 102 
Stat. 1433; Pub. L. 101–637, § 15(a)(1), (2), Nov. 28, 
1990, 104 Stat. 4596.) 

REFERENCES IN TEXT 

The Defense Dependents’ Education Act of 1978, re-
ferred to in subsec. (b)(2), is title XIV of Pub. L. 95–561, 
Nov. 1, 1978, 92 Stat. 2365, as amended, which is classi-
fied principally to chapter 25A (§ 921 et seq.) of Title 20, 
Education. For complete classification of this Act to 
the Code, see Short Title note set out under section 921 
of Title 20 and Tables. 

The Asbestos School Hazard Abatement Act of 1984, 
referred to in subsec. (e)(2), is title V of Pub. L. 98–377, 
Aug. 11, 1984, 98 Stat. 1287, as amended, which is classi-
fied generally to subchapter V (§ 4011 et seq.) of chapter 
52 of Title 20. For complete classification of this Act to 
the Code, see Short Title note set out under section 
4011 of Title 20 and Tables. 

AMENDMENTS 

1990—Subsec. (a)(1), (3). Pub. L. 101–637, § 15(a)(1), in-
serted before comma at end ‘‘or in a public or commer-
cial building’’. 

Subsec. (b)(1)(A)(i), (iii). Pub. L. 101–637, § 15(a)(2), in-
serted before period at end ‘‘or in public or commercial 
buildings’’. 

1988—Subsec. (d)(1), (2). Pub. L. 100–418 substituted 
‘‘National Institute of Standards and Technology’’ for 
‘‘National Bureau of Standards’’ wherever appearing. 

Subsec. (f). Pub. L. 100–368 added subsec. (f). 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 15(c) of Pub. L. 101–637 provided that: ‘‘This 
section [amending this section and section 2647 of this 
title and enacting provisions set out as notes under 
this section] shall take effect upon the expiration of 
the 12-month period following the date of the enact-
ment of this Act [Nov. 28, 1990]. The Administrator may 

extend the effective date for a period not to exceed one 

year if the Administrator determines that accredited 

asbestos contractors are needed to perform school-site 

abatement required under the Asbestos Hazard Emer-

gency Response Act [of 1986] (15 U.S.C. 2641) and such an 

extension is necessary to ensure effective implementa-

tion of section 203 of the Toxic Substances Control Act 

[15 U.S.C. 2643].’’ 

REVISION OF MODEL CONTRACTOR ACCREDITATION 

PROGRAM 

Section 15(a)(3) of Pub. L. 101–637 provided that: ‘‘Not 

later than one year after the date of the enactment of 

this Act [Nov. 28, 1990], the Administrator of the Envi-

ronmental Protection Agency shall revise the model 

contractor accreditation plan promulgated under sec-

tion 206(b)(1) of the Toxic Substances Control Act (15 

U.S.C. 2646(b)(1)) to increase the minimum number of 

hours of training, including additional hours of hands- 

on health and safety training, required for asbestos 

abatement workers and to make such other changes as 

may be necessary to implement the amendments made 

by paragraphs (1) and (2) [amending this section].’’ 

EPA ADMINISTRATOR NOT EXERCISING ‘‘STATUTORY AU-

THORITY’’ UNDER OSHA LAW IN EXERCISING AUTHOR-

ITY UNDER THIS CHAPTER 

Section 15(b) of Pub. L. 101–637 provided that: ‘‘In ex-

ercising any authority under the Toxic Substances 
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1 So in original. The period probably should be a comma. 

Control Act [15 U.S.C. 2601 et seq.] in connection with 

the amendment made by subsection (a) of this section 

[amending this section and section 2647 of this title], 

the Administrator of the Environmental Protection 

Agency shall not, for purposes of section 4(b)(1) of the 

Occupational Safety and Health Act of 1970 (29 U.S.C. 

653(b)(1)), be considered to be exercising statutory au-

thority to prescribe or enforce standards or regulations 

affecting occupational safety and health.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2642, 2643, 2644, 

2647, 2650 of this title. 

§ 2647. Enforcement 

(a) Penalties 

Any local educational agency— 
(1) which fails to conduct an inspection pur-

suant to regulations under section 2643(b) of 
this title or under section 2644(b) of this title, 

(2) which knowingly submits false informa-
tion to the Governor regarding any inspection 
pursuant to regulations under section 2643(i) of 
this title or knowingly includes false informa-
tion in any inspection statement under sec-
tion 2644(d)(3) of this title, 

(3) which fails to develop a management plan 
pursuant to regulations under section 2643(i) of 
this title or under section 2644(d) of this title, 

(4) which carries out any activity prohibited 
by section 2655 of this title, or 

(5) which knowingly submits false informa-
tion to the Governor regarding a deferral re-
quest under section 2645(d) of this title.1 

is liable for a civil penalty of not more than 
$5,000 for each day during which the violation 
continues. Any civil penalty under this sub-
section shall be assessed and collected in the 
same manner, and subject to the same provi-
sions, as in the case of civil penalties assessed 
and collected under section 2615 of this title. For 
purposes of this subsection, a ‘‘violation’’ means 
a failure to comply with respect to a single 
school building. The court shall order that any 
civil penalty collected under this subsection be 
used by the local educational agency for pur-
poses of complying with this subchapter. Any 
portion of a civil penalty remaining unspent 
after compliance by a local educational agency 
is completed shall be deposited into the Asbes-
tos Trust Fund established by section 4022 of 
title 20. 

(b) Relationship to subchapter I of this chapter 

A local educational agency is not liable for 
any civil penalty under subchapter I of this 
chapter for failing or refusing to comply with 
any rule promulgated or order issued under this 
subchapter. 

(c) Enforcement considerations 

(1) In determining the amount of a civil pen-
alty to be assessed under subsection (a) of this 
section against a local educational agency, the 
Administrator shall consider— 

(A) the significance of the violation; 
(B) the culpability of the violator, including 

any history of previous violations under this 
chapter; 

(C) the ability of the violator to pay the pen-
alty; and 

(D) the ability of the violator to continue to 
provide educational services to the commu-
nity. 

(2) Any action ordered by a court in fashioning 
relief under section 2619 of this title shall be 
consistent with regulations promulgated under 
section 2643 of this title (or with the require-
ments of section 2644 of this title if there are no 
regulations). 

(d) Citizen complaints 

Any person may file a complaint with the Ad-
ministrator or with the Governor of the State in 
which the school building is located with respect 
to asbestos-containing material in a school 
building. If the Administrator or Governor re-
ceives a complaint under this subsection con-
taining allegations which provide a reasonable 
basis to believe that a violation of this chapter 
has occurred, the Administrator or Governor 
shall investigate and respond (including taking 
enforcement action where appropriate) to the 
complaint within a reasonable period of time. 

(e) Citizen petitions 

(1) Any person may petition the Administrator 
to initiate a proceeding for the issuance, amend-
ment, or repeal of a regulation or order under 
this subchapter. 

(2) Such petition shall be filed in the principal 
office of the Administrator and shall set forth 
the facts which it is claimed establish that it is 
necessary to issue, amend, or repeal a regulation 
or order under this subchapter. 

(3) The Administrator may hold a public hear-
ing or may conduct such investigation or pro-
ceeding as the Administrator deems appropriate 
in order to determine whether or not such peti-
tion should be granted. 

(4) Within 90 days after filing of a petition de-
scribed in paragraph (1), the Administrator shall 
either grant or deny the petition. If the Admin-
istrator grants such petition, the Administrator 
shall promptly commence an appropriate pro-
ceeding in accordance with this subchapter. If 
the Administrator denies such petition, the Ad-
ministrator shall publish in the Federal Reg-
ister the Administrator’s reasons for such de-
nial. The granting or denial of a petition under 
this subsection shall not affect any deadline or 
other requirement of this subchapter. 

(f) Citizen civil actions with respect to EPA regu-
lations 

(1) Any person may commence a civil action 
without prior notice against the Administrator 
to compel the Administrator to meet the dead-
lines in section 2643 of this title for issuing ad-
vanced notices of proposed rulemaking, propos-
ing regulations, and promulgating regulations. 
Any such action shall be brought in the district 
court of the United States for the District of Co-
lumbia. 

(2) In any action brought under paragraph (1) 
in which the court finds the Administrator to be 
in violation of any deadline in section 2643 of 
this title, the court shall set forth a schedule for 
promulgating the regulations required by sec-
tion 2643 of this title and shall order the Admin-
istrator to comply with such schedule. The 
court may extend any deadline (which has not 
already occurred) in section 2644(b), (c), or (d) of 
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this title for a period of not more than 6 months, 
if the court-ordered schedule will result in final 
promulgation of the pertinent regulations with-
in the extended period. Such deadline extensions 
may not be granted by the court beginning 720 
days after October 22, 1986. 

(3) Section 2619 of this title shall apply to civil 
actions described in this subsection, except to 
the extent inconsistent with this subsection. 

(g) Failure to attain accreditation; penalty 

Any contractor who— 
(1) inspects for asbestos-containing material 

in a school, public or commercial building; 
(2) designs or conducts response actions with 

respect to friable asbestos-containing material 
in a school, public or commercial building; or 

(3) employs individuals to conduct response 
actions with respect to friable asbestos-con-
taining material in a school, public or com-
mercial building; 

and who fails to obtain the accreditation under 
section 2646 of this title, or in the case of em-
ployees to require or provide for the accredita-
tion required, is liable for a civil penalty of not 
more than $5,000 for each day during which the 
violation continues, unless such contractor is a 
direct employee of the Federal Government. 

(Pub. L. 94–469, title II, § 207, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2983; amended 
Pub. L. 100–368, § 5, July 18, 1988, 102 Stat. 833; 
Pub. L. 101–637, § 15(a)(4), Nov. 28, 1990, 104 Stat. 
4596.) 

AMENDMENTS 

1990—Subsec. (g). Pub. L. 101–637 added subsec. (g). 
1988—Subsec. (a)(4), (5). Pub. L. 100–368 added pars. (4) 

and (5). 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–637 effective upon expira-

tion of 12-month period following Nov. 28, 1990, with 

provisions for extension, see section 15(c) of Pub. L. 

101–637, set out as a note under section 2646 of this title. 

EPA ADMINISTRATOR NOT EXERCISING ‘‘STATUTORY AU-

THORITY’’ UNDER OSHA LAW IN EXERCISING AUTHOR-

ITY UNDER THIS CHAPTER 

In exercising any authority under this chapter in 

connection with amendment made by Pub. L. 101–637, 

Administrator of Environmental Protection Agency 

not, for purposes of section 653(b)(1) of Title 29, Labor, 

to be considered to be exercising statutory authority to 

prescribe or enforce standards or regulations affecting 

occupational safety and health, see section 15(b) of Pub. 

L. 101–637, set out as a note under section 2646 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 20 section 4022. 

§ 2648. Emergency authority 

(a) Emergency action 

(1) Authority 

Whenever— 
(A) the presence of airborne asbestos or 

the condition of friable asbestos-containing 
material in a school building governed by a 
local educational agency poses an imminent 
and substantial endangerment to human 
health or the environment, and 

(B) the local educational agency is not 
taking sufficient action (as determined by 

the Administrator or the Governor) to re-
spond to the airborne asbestos or friable as-
bestos-containing material, 

the Administrator or the Governor of a State 
is authorized to act to protect human health 
or the environment. 

(2) Limitations on Governor’s action 

The Governor of a State shall notify the Ad-
ministrator within a reasonable period of time 
before the Governor plans to take an emer-
gency action under this subsection. After such 
notification, if the Administrator takes an 
emergency action with respect to the same 
hazard, the Governor may not carry out (or 
continue to carry out, if the action has been 
started) the emergency action. 

(3) Notification 

The following notification shall be provided 
before an emergency action is taken under 
this subsection: 

(A) In the case of a Governor taking the 
action, the Governor shall notify the local 
educational agency concerned. 

(B) In the case of the Administrator taking 
the action, the Administrator shall notify 
both the local educational agency concerned 
and the Governor of the State in which such 
agency is located. 

(4) Cost recovery 

The Administrator or the Governor of a 
State may seek reimbursement for all costs of 
an emergency action taken under this sub-
section in the United States District Court for 
the District of Columbia or for the district in 
which the emergency action occurred. In any 
action seeking reimbursement from a local 
educational agency, the action shall be 
brought in the United States District Court 
for the district in which the local educational 
agency is located. 

(b) Injunctive relief 

Upon receipt of evidence that the presence of 
airborne asbestos or the condition of friable as-
bestos-containing material in a school building 
governed by a local educational agency poses an 
imminent and substantial endangerment to 
human health or the environment— 

(1) the Administrator may request the At-
torney General to bring suit, or 

(2) the Governor of a State may bring suit, 

to secure such relief as may be necessary to re-
spond to the hazard. The district court of the 
United States in the district in which the re-
sponse will be carried out shall have jurisdiction 
to grant such relief, including injunctive relief. 

(Pub. L. 94–469, title II, § 208, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2985.) 

§ 2649. State and Federal law 

(a) No preemption 

Nothing in this subchapter shall be construed, 
interpreted, or applied to preempt, displace, or 
supplant any other State or Federal law, wheth-
er statutory or common. 

(b) Cost and damage awards 

Nothing in this subchapter or any standard, 
regulation, or requirement promulgated pursu-
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ant to this subchapter shall be construed or in-
terpreted to preclude any court from awarding 
costs and damages associated with the abate-
ment, including the removal, of asbestos-con-
taining material, or a portion of such costs, at 
any time prior to the actual date on which such 
material is removed. 

(c) State may establish more requirements 

Nothing in this subchapter shall be construed 
or interpreted as preempting a State from estab-
lishing any additional liability or more strin-
gent requirements with respect to asbestos in 
school buildings within such State. 

(d) No Federal cause of action 

Nothing in this subchapter creates a cause of 
action or in any other way increases or dimin-
ishes the liability of any person under any other 
law. 

(e) Intent of Congress 

It is not the intent of Congress that this sub-
chapter or rules, regulations, or orders issued 
pursuant to this subchapter be interpreted as in-
fluencing, in either the plaintiff’s or defendant’s 
favor, the disposition of any civil action for 
damages relating to asbestos. This subsection 
does not affect the authority of any court to 
make a determination in an adjudicatory pro-
ceeding under applicable State law with respect 
to the admission into evidence or any other use 
of this subchapter or rules, regulations, or or-
ders issued pursuant to this subchapter. 

(Pub. L. 94–469, title II, § 209, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2986.) 

§ 2650. Asbestos contractors and local edu-
cational agencies 

(a) Study 

(1) General requirement 

The Administrator shall conduct a study on 
the availability of liability insurance and 
other forms of assurance against financial loss 
which are available to local educational agen-
cies and asbestos contractors with respect to 
actions required under this subchapter. Such 
study shall examine the following: 

(A) The extent to which liability insurance 
and other forms of assurance against finan-
cial loss are available to local educational 
agencies and asbestos contractors. 

(B) The extent to which the cost of insur-
ance or other forms of assurance against fi-
nancial loss has increased and the extent to 
which coverage has become less complete. 

(C) The extent to which any limitation in 
the availability of insurance or other forms 
of assurance against financial loss is the re-
sult of factors other than standards of liabil-
ity in applicable law. 

(D) The extent to which the existence of 
the regulations required by subsections (c) 
and (d) of section 2643 of this title and the 
accreditation of contractors under section 
2646 of this title has affected the availability 
or cost of insurance or other forms of assur-
ance against financial loss. 

(E) The extent to which any limitation on 
the availability of insurance or other forms 
of assurance against financial loss is inhibit-

ing inspections for asbestos-containing ma-
terial or the development or implementation 
of management plans under this subchapter. 

(F) Identification of any other impedi-
ments to the timely completion of inspec-
tions or the development and implementa-
tion of management plans under this sub-
chapter. 

(2) Interim report 

Not later than April 1, 1988, the Adminis-
trator shall submit to the Congress an interim 
report on the progress of the study required by 
this subsection, along with preliminary find-
ings based on information collected to that 
date. 

(3) Final report 

Not later than October 1, 1990, the Adminis-
trator shall submit to the Congress a final re-
port on the study required by this subsection, 
including final findings based on the informa-
tion collected. 

(b) State action 

On the basis of the interim report or the final 
report of the study required by subsection (a) of 
this section, a State may enact or amend State 
law to establish or modify a standard of liability 
for local educational agencies or asbestos con-
tractors with respect to actions required under 
this subchapter. 

(Pub. L. 94–469, title II, § 210, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2986.) 

§ 2651. Public protection 

(a) Public protection 

No State or local educational agency may dis-
criminate against a person in any way, includ-
ing firing a person who is an employee, because 
the person provided information relating to a 
potential violation of this subchapter to any 
other person, including a State or the Federal 
Government. 

(b) Labor Department review 

Any public or private employee or representa-
tive of employees who believes he or she has 
been fired or otherwise discriminated against in 
violation of subsection (a) of this section may 
within 90 days after the alleged violation occurs 
apply to the Secretary of Labor for a review of 
the firing or alleged discrimination. The review 
shall be conducted in accordance with section 
660(c) of title 29. 

(Pub. L. 94–469, title II, § 211, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2987.) 

§ 2652. Asbestos Ombudsman 

(a) Appointment 

The Administrator shall appoint an Asbestos 
Ombudsman, who shall carry out the duties de-
scribed in subsection (b) of this section. 

(b) Duties 

The duties of the Asbestos Ombudsman are— 
(1) to receive complaints, grievances, and re-

quests for information submitted by any per-
son with respect to any aspect of this sub-
chapter, 
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(2) to render assistance with respect to the 
complaints, grievances, and requests received, 
and 

(3) to make such recommendations to the 
Administrator as the Ombudsman considers 
appropriate. 

(Pub. L. 94–469, title II, § 212, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2987.) 

§ 2653. EPA study of asbestos-containing material 
in public buildings 

Within 360 days after October 22, 1986, the Ad-
ministrator shall conduct and submit to the 
Congress the results of a study which shall— 

(1) assess the extent to which asbestos-con-
taining materials are present in public and 
commercial buildings; 

(2) assess the condition of asbestos-contain-
ing material in commercial buildings and the 
likelihood that persons occupying such build-
ings, including service and maintenance per-
sonnel, are, or may be, exposed to asbestos fi-
bers; 

(3) consider and report on whether public 
and commercial buildings should be subject to 
the same inspection and response action re-
quirements that apply to school buildings; 

(4) assess whether existing Federal regula-
tions adequately protect the general public, 
particularly abatement personnel, from expo-
sure to asbestos during renovation and demoli-
tion of such buildings; and 

(5) include recommendations that explicitly 
address whether there is a need to establish 
standards for, and regulate asbestos exposure 
in, public and commercial buildings. 

(Pub. L. 94–469, title II, § 213, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2987.) 

§ 2654. Transitional rules 

Any regulation of the Environmental Protec-
tion Agency under subchapter I of this chapter 
which is inconsistent with this subchapter shall 
not be in effect after October 22, 1986. Any ad-
vanced notice of proposed rulemaking, any pro-
posed rule, and any regulation of the Environ-
mental Protection Agency in effect before Octo-
ber 22, 1986, which is consistent with the regula-
tions required under section 2643 of this title 
shall remain in effect and may be used to meet 
the requirements of section 2643 of this title, ex-
cept that any such regulation shall be enforced 
under this chapter. 

(Pub. L. 94–469, title II, § 214, as added Pub. L. 
99–519, § 2, Oct. 22, 1986, 100 Stat. 2988.) 

§ 2655. Worker protection 

(a) Prohibition on certain activities 

Until the local educational agency with au-
thority over a school has submitted a manage-
ment plan (for the school) which the State Gov-
ernor has not disapproved as of the end of the 
period for review and revision of the plan under 
section 2645 of this title, the local educational 
agency may not do either of the following in the 
school: 

(1) Perform, or direct an employee to per-
form, renovations or removal of building ma-

terials, except emergency repairs, in the 
school, unless— 

(A) the school is carrying out work under 
a grant awarded under section 4014 of title 
20; or 

(B) an inspection that complies with the 
requirements of regulations promulgated 
under section 2643 of this title has been car-
ried out in the school and the agency com-
plies with the following sections of title 40 of 
the Code of Federal Regulations: 

(i) Paragraphs (g), (h), and (i) of section 
763.90 (response actions). 

(ii) Appendix D to subpart E of part 763 
(transport and disposal of asbestos waste). 

(2) Perform, or direct an employee to per-
form, operations and maintenance activities 
in the school, unless the agency complies with 
the following sections of title 40 of the Code of 
Federal Regulations: 

(A) Section 763.91 (operations and mainte-
nance), including appendix B to subpart E of 
part 763. 

(B) Paragraph (a)(2) of section 763.92 
(training and periodic surveillance). 

(b) Employee training and equipment 

Any school employee who is directed to con-
duct emergency repairs involving any building 
material containing asbestos or suspected of 
containing asbestos, or to conduct operations 
and maintenance activities, in a school— 

(1) shall be provided the proper training to 
safely conduct such work in order to prevent 
potential exposure to asbestos; and 

(2) shall be provided the proper equipment 
and allowed to follow work practices that are 
necessary to safely conduct such work in order 
to prevent potential exposure to asbestos. 

(c) ‘‘Emergency repair’’ defined 

For purposes of this section, the term ‘‘emer-
gency repair’’ means a repair in a school build-
ing that was not planned and was in response to 
a sudden, unexpected event that threatens ei-
ther— 

(1) the health or safety of building occu-
pants; or 

(2) the structural integrity of the building. 

(Pub. L. 94–469, title II, § 215, as added Pub. L. 
100–368, § 4(a), July 18, 1988, 102 Stat. 832.) 

EFFECTIVE DATE 

Section 4(c) of Pub. L. 100–368 provided that: ‘‘Section 

215 of the Toxic Substances Control Act [this section], 

as added by subsection (a), shall take effect on October 

12, 1988.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2647 of this title. 

§ 2656. Training grants 

(a) Grants 

The Administrator is authorized to award 
grants under this section to nonprofit organiza-
tions that demonstrate experience in imple-
menting and operating health and safety asbes-
tos training and education programs for workers 
who are or will be engaged in asbestos-related 
activities (including State and local govern-
ments, colleges and universities, joint labor- 
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management trust funds, and nonprofit govern-
ment employee organizations) to establish and, 
or, operate asbestos training programs on a not- 
for-profit basis. Applications for grants under 
this subsection shall be submitted in such form 
and manner, and contain such information, as 
the Administrator prescribes. 

(b) Authorization 

Of such sums as are authorized to be appro-
priated pursuant to section 4021(a) of title 20 for 
the fiscal years 1991, 1992, 1993, 1994, and 1995, not 
more than $5,000,000 are authorized to be appro-
priated to carry out this section in each such 
fiscal year. 

(Pub. L. 94–469, title II, § 216, as added Pub. L. 
101–637, § 16(a)(1), Nov. 28, 1990, 104 Stat. 4597.) 

EFFECTIVE DATE 

Section 16(b) of Pub. L. 101–637 provided that: ‘‘Sec-

tion 216 of the Toxic Substances Control Act [this sec-

tion], as added by subsection (a), shall take effect on 

the date of the enactment of this Act [Nov. 28, 1990].’’ 

SUBCHAPTER III—INDOOR RADON 
ABATEMENT 

§ 2661. National goal 

The national long-term goal of the United 
States with respect to radon levels in buildings 
is that the air within buildings in the United 
States should be as free of radon as the ambient 
air outside of buildings. 

(Pub. L. 94–469, title III, § 301, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2755.) 

REPORT ON RECOMMENDED POLICY FOR DEALING WITH 

RADON IN ASSISTED HOUSING 

Pub. L. 100–628, title X, § 1091, Nov. 7, 1988, 102 Stat. 

3283, provided that: 
‘‘(a) PURPOSES.—The purposes of this section are— 

‘‘(1) to require the Department of Housing and 

Urban Development to develop an effective depart-

mental policy for dealing with radon contamination 

that utilizes any Environmental Protection Agency 

guidelines and standards to ensure that occupants of 

housing covered by this section are not exposed to 

hazardous levels of radon; and 
‘‘(2) to require the Department of Housing and 

Urban Development to assist the Environmental Pro-

tection Agency in reducing radon contamination. 
‘‘(b) PROGRAM.— 

‘‘(1) APPLICABILITY.—The housing covered by this 

section is— 
‘‘(A) multifamily housing owned by the Depart-

ment of Housing and Urban Development; 
‘‘(B) public housing and Indian housing assisted 

under the United States Housing Act of 1937 [42 

U.S.C. 1437 et seq.]; 
‘‘(C) housing receiving project-based assistance 

under section 8 of the United States Housing Act of 

1937 [42 U.S.C. 1437f]; 
‘‘(D) housing assisted under section 236 of the Na-

tional Housing Act [12 U.S.C. 1715z–1]; and 
‘‘(E) housing assisted under section 221(d)(3) of 

the National Housing Act [12 U.S.C. 1715l(d)(3)]. 
‘‘(2) IN GENERAL.—The Secretary of Housing and 

Urban Development shall develop and recommend to 

the Congress a policy for dealing with radon contami-

nation that specifies programs for education, re-

search, testing, and mitigation of radon hazards in 

housing covered by this section. 
‘‘(3) STANDARDS.—In developing the policy, the Sec-

retary shall utilize any guidelines, information, or 

standards established by the Environmental Protec-

tion Agency for— 

‘‘(A) testing residential and nonresidential struc-

tures for radon; 

‘‘(B) identifying elevated radon levels; 

‘‘(C) identifying when remedial actions should be 

taken; and 

‘‘(D) identifying geographical areas that are like-

ly to have elevated levels of radon. 

‘‘(4) COORDINATION.—In developing the policy, the 

Secretary shall coordinate the efforts of the Depart-

ment of Housing and Urban Development with the 

Environmental Protection Agency, and other appro-

priate Federal agencies, and shall consult with State 

and local governments, the housing industry, con-

sumer groups, health organizations, appropriate pro-

fessional organizations, and other appropriate ex-

perts. 

‘‘(5) REPORT.—The Secretary shall submit a report 

to the Congress within 1 year after the date of the en-

actment of this Act [Nov. 7, 1988] that describes the 

Secretary’s recommended policy for dealing with 

radon contamination and the Secretary’s reasons for 

recommending such policy. The report shall include 

an estimate of the housing covered by this section 

that is likely to have hazardous levels of radon. 

‘‘(c) COOPERATION WITH ENVIRONMENTAL PROTECTION 

AGENCY.—Within 6 months after the date of the enact-

ment of this Act [Nov. 7, 1988], the Secretary and the 

Administrator of the Environmental Protection Agen-

cy shall enter into a memorandum of understanding de-

scribing the Secretary’s plan to assist the Adminis-

trator in carrying out the Environmental Protection 

Agency’s authority to assess the extent of radon con-

tamination in the United States and assist in the devel-

opment of measures to avoid and reduce radon con-

tamination. 

‘‘(d) DEFINITIONS.—For purposes of this section: 

‘‘(1) ADMINISTRATOR.—The term ‘Administrator’ 

means the Administrator of the Environmental Pro-

tection Agency. 

‘‘(2) SECRETARY.—The term ‘Secretary’ means the 

Secretary of Housing and Urban Development. 

‘‘(e) AUTHORIZATION.—Funds available for housing 

covered by this section shall be available to carry out 

this section with respect to such housing.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2663 of this title. 

§ 2662. Definitions 

For purposes of this subchapter: 
(1) The term ‘‘local educational agency’’ 

means— 
(A) any local educational agency as de-

fined in section 7801 of title 20; 
(B) the owner of any nonprofit elementary 

or secondary school building; and 
(C) the governing authority of any school 

operated pursuant to section 241 of title 20, 
as in effect before enactment of the Improv-
ing America’s Schools Act of 1994, or succes-
sor authority, relating to impact aid for 
children who reside on Federal property. 

(2) The term ‘‘nonprofit elementary or sec-
ondary school’’ has the meaning given such 
term by section 2642(8) 1 of this title. 

(3) The term ‘‘radon’’ means the radioactive 
gaseous element and its short-lived decay 
products produced by the disintegration of the 
element radium occurring in air, water, soil, 
or other media. 

(4) The term ‘‘school building’’ has the 
meaning given such term by section 2642(13) of 
this title. 
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(Pub. L. 94–469, title III, § 302, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2755; amend-
ed Pub. L. 103–382, title III, § 391(c)(4), 392(b)(2), 
Oct. 20, 1994, 108 Stat. 4022, 4026; Pub. L. 107–110, 
title X, § 1076(f)(2), Jan. 8, 2002, 115 Stat. 2091.) 

REFERENCES IN TEXT 

Section 241 of title 20, as in effect before enactment 

of the Improving America’s Schools Act of 1994, re-

ferred to in par. (1)(C), means section 241 of Title 20, 

Education, prior to its repeal by Pub. L. 103–382, title 

III, § 331(b), Oct. 20, 1994, 108 Stat. 3965. 

AMENDMENTS 

2002—Par. (1)(A). Pub. L. 107–110 substituted ‘‘7801’’ 

for ‘‘8801’’. 

1994—Par. (1)(A). Pub. L. 103–382, § 391(c)(4)(A), made 

technical amendment to reference to section 8801 of 

title 20 to reflect change in reference to corresponding 

section of original act. 

Par. (1)(C). Pub. L. 103–382 directed two separate 

amendments of par. (1)(C), the first, by section 

391(c)(4)(B) of Pub. L. 103–382, directed the insertion of 

‘‘or successor authority’’ immediately after ‘‘section 

241 of title 20’’, the second, by section 392(b)(2) of Pub. 

L. 103–382, directed the insertion (without reference to 

the first amendment) of ‘‘as in effect before enactment 

of the Improving America’s Schools Act of 1994’’ imme-

diately after ‘‘section 241 of title 20,’’. Literal execution 

of the second amendment was not possible, as ‘‘section 

241 of title 20,’’ was amended to read ‘‘section 241 of 

title 20 or successor authority,’’ by the first amend-

ment. Commas were editorially inserted before and 

after the phrase added by the second amendment and it 

was inserted immediately after ‘‘section 241 of title 20’’ 

to reflect the probable intent of Congress. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–110 effective Jan. 8, 2002, 

except with respect to certain noncompetitive pro-

grams and competitive programs, see section 5 of Pub. 

L. 107–110, set out as an Effective Date note under sec-

tion 6301 of Title 20, Education. 

§ 2663. EPA citizen’s guide 

(a) Publication 

In order to make continuous progress toward 
the long-term goal established in section 2661 of 
this title, the Administrator of the Environ-
mental Protection Agency shall, not later than 
June 1, 1989, publish and make available to the 
public an updated version of its document titled 
‘‘A Citizen’s Guide to Radon’’. The Adminis-
trator shall revise and republish the guide as 
necessary thereafter. 

(b) Information included 

(1) Action levels 

The updated citizen’s guide published as pro-
vided in subsection (a) of this section shall in-
clude a description of a series of action levels 
indicating the health risk associated with dif-
ferent levels of radon exposure. 

(2) Other information 

The updated citizen’s guide shall also in-
clude information with respect to each of the 
following: 

(A) The increased health risk associated 
with the exposure of potentially sensitive 
populations to different levels of radon. 

(B) The increased health risk associated 
with the exposure to radon of persons en-
gaged in potentially risk-increasing behav-
ior. 

(C) The cost and technological feasibility 
of reducing radon concentrations within ex-
isting and new buildings. 

(D) The relationship between short-term 
and long-term testing techniques and the re-
lationship between (i) measurements based 
on both such techniques, and (ii) the ac-
tions 1 levels set forth as provided in para-
graph (1). 

(E) Outdoor radon levels around the coun-
try. 

(Pub. L. 94–469, title III, § 303, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2755.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2665 of this title. 

§ 2664. Model construction standards and tech-
niques 

The Administrator of the Environmental Pro-
tection Agency shall develop model construction 
standards and techniques for controlling radon 
levels within new buildings. To the maximum 
extent possible, these standards and techniques 
should be developed with the assistance of orga-
nizations involved in establishing national 
building construction standards and techniques. 
The Administrator shall make a draft of the 
document containing the model standards and 
techniques available for public review and com-
ment. The model standards and techniques shall 
provide for geographic differences in construc-
tion types and materials, geology, weather, and 
other variables that may affect radon levels in 
new buildings. The Administrator shall make 
final model standards and techniques available 
to the public by June 1, 1990. The Administrator 
shall work to ensure that organizations respon-
sible for developing national model building 
codes, and authorities which regulate building 
construction within States or political subdivi-
sions within States, adopt the Agency’s model 
standards and techniques. 

(Pub. L. 94–469, title III, § 304, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2756.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2665, 2666 of this 

title. 

§ 2665. Technical assistance to States for radon 
programs 

(a) Required activities 

The Administrator (or another Federal depart-
ment or agency designated by the Adminis-
trator) shall develop and implement activities 
designed to assist State radon programs. These 
activities may include, but are not limited to, 
the following: 

(1) Establishment of a clearinghouse of 
radon related information, including mitiga-
tion studies, public information materials, 
surveys of radon levels, and other relevant in-
formation. 

(2) Operation of a voluntary proficiency pro-
gram for rating the effectiveness of radon 
measurement devices and methods, the effec-
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tiveness of radon mitigation devices and meth-
ods, and the effectiveness of private firms and 
individuals offering radon-related architec-
ture, design, engineering, measurement, and 
mitigation services. The proficiency program 
under this subparagraph shall be in operation 
within one year after October 28, 1988. 

(3) Design and implementation of training 
seminars for State and local officials and pri-
vate and professional firms dealing with radon 
and addressing topics such as monitoring, 
analysis, mitigation, health effects, public in-
formation, and program design. 

(4) Publication of public information mate-
rials concerning radon health risks and meth-
ods of radon mitigation. 

(5) Operation of cooperative projects be-
tween the Environmental Protection Agency’s 
Radon Action Program and the State’s radon 
program. Such projects shall include the Home 
Evaluation Program, in which the Environ-
mental Protection Agency evaluates homes 
and States demonstrate mitigation methods in 
these homes. To the maximum extent prac-
ticable, consistent with the objectives of the 
evaluation and demonstration, homes of low- 
income persons should be selected for evalua-
tion and demonstration. 

(6) Demonstration of radon mitigation meth-
ods in various types of structures and in var-
ious geographic settings and publication of 
findings. In the case of demonstration of such 
methods in homes, the Administrator should 
select homes of low-income persons, to the 
maximum extent practicable and consistent 
with the objectives of the demonstration. 

(7) Establishment of a national data base 
with data organized by State concerning the 
location and amounts of radon. 

(8) Development and demonstration of meth-
ods of radon measurement and mitigation that 
take into account unique characteristics, if 
any, of nonresidential buildings housing child 
care facilities. 

(b) Discretionary assistance 

Upon request of a State, the Administrator (or 
another Federal department or agency des-
ignated by the Administrator) may provide 
technical assistance to such State in develop-
ment or implementation of programs addressing 
radon. Such assistance may include, but is not 
limited to, the following: 

(1) Design and implementation of surveys of 
the location and occurrence of radon within a 
State. 

(2) Design and implementation of public in-
formation and education programs. 

(3) Design and implementation of State pro-
grams to control radon in existing or new 
structures. 

(4) Assessment of mitigation alternatives in 
unusual or unconventional structures. 

(5) Design and implementation of methods 
for radon measurement and mitigation for 
nonresidential buildings housing child care fa-
cilities. 

(c) Information provided to professional organi-
zations 

The Administrator, or another Federal depart-
ment or agency designated by the Adminis-

trator, shall provide appropriate information 
concerning technology and methods of radon as-
sessment and mitigation to professional organi-
zations representing private firms involved in 
building design, engineering, and construction. 

(d) Proficiency rating program and training sem-
inar 

(1) Authorization 

There is authorized to be appropriated not 
more than $1,500,000 for the purposes of ini-
tially establishing the proficiency rating pro-
gram under subsection (a)(2) of this section 
and the training seminars under subsection 
(a)(3) of this section. 

(2) Charge imposed 

To cover the operating costs of such pro-
ficiency rating program and training semi-
nars, the Administrator shall impose on per-
sons applying for a proficiency rating and on 
private and professional firms participating in 
training seminars such charges as may be nec-
essary to defray the costs of the program or 
seminars. No such charge may be imposed on 
any State or local government. 

(3) Special account 

Funds derived from the charges imposed 
under paragraph (2) shall be deposited in a spe-
cial account in the Treasury. Amounts in the 
special account are authorized to be appro-
priated only for purposes of administering 
such proficiency rating program or training 
seminars or for reimbursement of funds appro-
priated to the Administrator to initially es-
tablish such program or seminars. 

(4) Reimbursement of general fund 

During the first three years of the program 
and seminars, the Administrator shall make 
every effort, consistent with the goals and suc-
cessful operation of the program and seminars, 
to set charges imposed under paragraph (2) so 
that an amount in excess of operation costs is 
collected. Such excess amount shall be used to 
reimburse the General Fund of the Treasury 
for the full amount appropriated to initially 
establish the program and seminars. 

(5) Research 

The Administrator shall, in conjunction 
with other Federal agencies, conduct research 
to develop, test, and evaluate radon and radon 
progeny measurement methods and protocols. 
The purpose of such research shall be to assess 
the ability of those methods and protocols to 
accurately assess exposure to radon progeny. 
Such research shall include— 

(A) conducting comparisons among radon 
and radon progeny measurement techniques; 

(B) developing measurement protocols for 
different building types under varying oper-
ating conditions; and 

(C) comparing the exposures estimated by 
stationary monitors and protocols to those 
measured by personal monitors, and issue 
guidance documents that— 

(i) provide information on the results of 
research conducted under this paragraph; 
and 

(ii) describe model State radon measure-
ment and mitigation programs. 
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(6) Mandatory proficiency testing program 
study 

(A) The Administrator shall conduct a study 
to determine the feasibility of establishing a 
mandatory proficiency testing program that 
would require that— 

(i) any product offered for sale, or device 
used in connection with a service offered to 
the public, for the measurement of radon 
meets minimum performance criteria; and 

(ii) any operator of a device, or person em-
ploying a technique, used in connection with 
a service offered to the public for the meas-
urement of radon meets a minimum level of 
proficiency. 

(B) The study shall also address procedures 
for— 

(i) ordering the recall of any product sold 
for the measurement of radon which does 
not meet minimum performance criteria; 

(ii) ordering the discontinuance of any 
service offered to the public for the measure-
ment of radon which does not meet mini-
mum performance criteria; and 

(iii) establishing adequate quality assur-
ance requirements for each company offer-
ing radon measurement services to the pub-
lic to follow. 

The study shall identify enforcement mecha-
nisms necessary to the success of the program. 
The Administrator shall report the findings of 
the study with recommendations to Congress 
by March 1, 1991. 

(7) User fee 

In addition to any charge imposed pursuant 
to paragraph (2), the Administrator shall col-
lect user fees from persons seeking certifi-
cation under the radon proficiency program in 
an amount equal to $1,500,000 to cover the En-
vironmental Protection Agency’s cost of con-
ducting research pursuant to paragraph (5) for 
each of the fiscal years 1991, 1992, 1993, 1994, 
and 1995. Such funds shall be deposited in the 
account established pursuant to paragraph (3). 

(e) Authorization 

(1) There is authorized to be appropriated for 
the purposes of carrying out sections 2663, 2664, 
and 2665 of this title an amount not to exceed 
$3,000,000 for each of fiscal years 1989, 1990, and 
1991. 

(2) No amount appropriated under this sub-
section may be used by the Environmental Pro-
tection Agency to administer the grant program 
under section 2666 of this title. 

(3) No amount appropriated under this sub-
section may be used to cover the costs of the 
proficiency rating program under subsection 
(a)(2) of this section. 

(Pub. L. 94–469, title III, § 305, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2756; amend-
ed Pub. L. 101–508, title X, § 10202, Nov. 5, 1990, 104 
Stat. 1388–393; Pub. L. 104–66, title II, § 2021(l), 
Dec. 21, 1995, 109 Stat. 728.) 

AMENDMENTS 

1995—Subsecs. (d) to (f). Pub. L. 104–66 redesignated 

subsecs. (e) and (f) as (d) and (e), respectively, and 

struck out heading and text of former subsec. (d). Text 

read as follows: ‘‘Within 9 months after October 28, 1988, 

and annually thereafter, the Administrator shall sub-

mit to Congress a plan identifying assistance to be pro-

vided under this section and outlining personnel and fi-

nancial resources necessary to implement this section. 

Prior to submission to Congress, this plan shall be re-

viewed by the advisory groups provided for in section 

403(c) of the Superfund Amendments and Reauthoriza-

tion Act of 1986 (42 U.S.C. 7401 note).’’ 

1990—Subsec. (e)(5) to (7). Pub. L. 101–508 added pars. 

(5) to (7). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2666 of this title; 

title 42 section 4370c. 

§ 2666. Grant assistance to States for radon pro-
grams 

(a) In general 

For each fiscal year, upon application of the 
Governor of a State, the Administrator may 
make a grant, subject to such terms and condi-
tions as the Administrator considers appro-
priate, under this section to the State for the 
purpose of assisting the State in the develop-
ment and implementation of programs for the 
assessment and mitigation of radon. 

(b) Application 

An application for a grant under this section 
in any fiscal year shall contain such informa-
tion as the Administrator shall require, includ-
ing each of the following: 

(1) A description of the seriousness and ex-
tent of radon exposure in the State. 

(2) An identification of the State agency 
which has the primary responsibility for radon 
programs and which will receive the grant, a 
description of the roles and responsibilities of 
the lead State agency and any other State 
agencies involved in radon programs, and de-
scription of the roles and responsibilities of 
any municipal, district, or areawide organiza-
tion involved in radon programs. 

(3) A description of the activities and pro-
grams related to radon which the State pro-
poses in such year. 

(4) A budget specifying Federal and State 
funding of each element of activity of the 
grant application. 

(5) A 3-year plan which outlines long range 
program goals and objectives, tasks necessary 
to achieve them, and resource requirements 
for the entire 3-year period, including antici-
pated State funding levels and desired Federal 
funding levels. This clause shall apply only for 
the initial year in which a grant application is 
made. 

(c) Eligible activities 

Activities eligible for grant assistance under 
this section are the following: 

(1) Survey of radon levels, including special 
surveys of geographic areas or classes of build-
ings (such as, among others, public buildings, 
school buildings, high-risk residential con-
struction types). 

(2) Development of public information and 
educational materials concerning radon as-
sessment, mitigation, and control programs. 

(3) Implementation of programs to control 
radon in existing and new structures. 



Page 1378 TITLE 15—COMMERCE AND TRADE § 2666 

(4) Purchase by the State of radon measure-
ment equipment or devices. 

(5) Purchase and maintenance of analytical 
equipment connected to radon measurement 
and analysis, including costs of calibration of 
such equipment. 

(6) Payment of costs of Environmental Pro-
tection Agency-approved training programs 
related to radon for permanent State or local 
employees. 

(7) Payment of general overhead and pro-
gram administration costs. 

(8) Development of a data storage and man-
agement system for information concerning 
radon occurrence, levels, and programs. 

(9) Payment of costs of demonstration of 
radon mitigation methods and technologies as 
approved by the Administrator, including 
State participation in the Environmental Pro-
tection Agency Home Evaluation Program. 

(10) A toll-free radon hotline to provide in-
formation and technical assistance. 

(d) Preference to certain States 

Beginning in fiscal year 1991, the Adminis-
trator shall give a preference for grant assist-
ance under this section to States that have 
made reasonable efforts to ensure the adoption, 
by the authorities which regulate building con-
struction within that State or political subdivi-
sions within States, of the model construction 
standards and techniques for new buildings de-
veloped under section 2664 of this title. 

(e) Priority activities and projects 

The Administrator shall support eligible ac-
tivities contained in State applications with the 
full amount of available funds. In the event that 
State applications for funds exceed the total 
funds available in a fiscal year, the Adminis-
trator shall give priority to activities or 
projects proposed by States based on each of the 
following criteria: 

(1) The seriousness and extent of the radon 
contamination problem to be addressed. 

(2) The potential for the activity or project 
to bring about reduction in radon levels. 

(3) The potential for development of innova-
tive radon assessment techniques, mitigation 
measures as approved by the Administrator, or 
program management approaches which may 
be of use to other States. 

(4) Any other uniform criteria that the Ad-
ministrator deems necessary to promote the 
goals of the grant program and that the Ad-
ministrator provides to States before the ap-
plication process. 

(f) Federal share 

The Federal share of the cost of radon pro-
gram activities implemented with Federal as-
sistance under this section in any fiscal year 
shall not exceed 75 percent of the costs incurred 
by the State in implementing such program in 
the first year of a grant to such State, 60 per-
cent in the second year, and 50 percent in the 
third year. Federal assistance shall be made on 
the condition that the non-Federal share is pro-
vided from non-Federal funds. 

(g) Assistance to local governments 

States may, at the Governor’s discretion, use 
funds from grants under this section to assist 

local governments in implementation of activi-
ties eligible for assistance under paragraphs (2), 
(3), and (6) of subsection (c) of this section. 

(h) Information 

(1) The Administrator may request such infor-
mation, data, and reports developed by the 
State as he considers necessary to make the de-
termination of continuing eligibility under this 
section. 

(2) Any State receiving funds under this sec-
tion shall provide to the Administrator all 
radon-related information generated in its ac-
tivities, including the results of radon surveys, 
mitigation demonstration projects, and risk 
communication studies. 

(3) Any State receiving funds under this sec-
tion shall maintain, and make available to the 
public, a list of firms and individuals within the 
State that have received a passing rating under 
the Environmental Protection Agency pro-
ficiency rating program referred to in section 
2665(a)(2) of this title. The list shall also include 
the address and phone number of such firms and 
individuals, together with the proficiency rating 
received by each. The Administrator shall make 
such list available to the public at appropriate 
locations in each State which does not receive 
funds under this section unless the State as-
sumes such responsibility. 

(i) Limitations 

(1) No grant may be made under this section in 
any fiscal year to a State which in the preceding 
fiscal year received a grant under this section 
unless the Administrator determines that such 
State satisfactorily implemented the activities 
funded by the grant in such preceding fiscal 
year. 

(2) The costs of implementing paragraphs (4) 
and (9) of subsection (c) of this section shall not 
in the aggregate exceed 50 percent of the 
amount of any grant awarded under this section 
to a State in a fiscal year. In implementing such 
paragraphs, a State should make every effort, 
consistent with the goals and successful oper-
ation of the State radon program, to give a pref-
erence to low-income persons. 

(3) The costs of general overhead and program 
administration under subsection (c)(7) of this 
section shall not exceed 25 percent of the 
amount of any grant awarded under this section 
to a State in a fiscal year. 

(4) A State may use funds received under this 
section for financial assistance to persons only 
to the extent such assistance is related to dem-
onstration projects or the purchase and analysis 
of radon measurement devices. 

(j) Authorization 

(1) There is authorized to be appropriated for 
grant assistance under this section an amount 
not to exceed $10,000,000 for each of fiscal years 
1989, 1990, and 1991. 

(2) There is authorized to be appropriated for 
the purpose of administering the grant program 
under this section such sums as may be nec-
essary for each of such fiscal years. 

(3) Notwithstanding any other provision of 
this section, not more than 10 percent of the 
amount appropriated to carry out this section 
may be used to make grants to any one State. 
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(4) Funds not obligated to States in the fiscal 
year for which funds are appropriated under this 
section shall remain available for obligation 
during the next fiscal year. 

(5) No amount appropriated under this sub-
section may be used to cover the costs of the 
proficiency rating program under section 
2665(a)(2) of this title. 

(Pub. L. 94–469, title III, § 306, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2758.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2665 of this title. 

§ 2667. Radon in schools 

(a) Study of radon in schools 

(1) Authority 

The Administrator shall conduct a study for 
the purpose of determining the extent of radon 
contamination in the Nation’s school build-
ings. 

(2) List of high probability areas 

In carrying out such study, the Adminis-
trator shall identify and compile a list of 
areas within the United States which the Ad-
ministrator determines have a high prob-
ability of including schools which have ele-
vated levels of radon. 

(3) Basis of list 

In compiling such list, the Administrator 
shall make such determinations on the basis 
of, among other things, each of the following: 

(A) Geological data. 
(B) Data on high radon levels in homes and 

other structures nearby any such school. 
(C) Physical characteristics of the school 

buildings. 

(4) Survey 

In conducting such study the Administrator 
shall design a survey which when completed 
allows Congress to characterize the extent of 
radon contamination in schools in each State. 
The survey shall include testing from a rep-
resentative sample of schools in each high-risk 
area identified in paragraph (1) and shall in-
clude additional testing, to the extent re-
sources are available for such testing. The sur-
vey also shall include any reliable testing data 
supplied by States, schools, or other parties. 

(5) Assistance 

(A) The Administrator shall make available 
to the appropriate agency of each State, as 
designated by the Governor of such State, a 
list of high risk areas within each State, in-
cluding a delineation of such areas and any 
other data available to the Administrator for 
schools in that State. To assist such agencies, 
the Administrator also shall provide guidance 
and data detailing the risks associated with 
high radon levels, technical guidance and re-
lated information concerning testing for radon 
within schools, and methods of reducing radon 
levels. 

(B) In addition to the assistance authorized 
by subparagraph (A), the Administrator is au-
thorized to make available to the appropriate 
agency of each State, as designated by the 

Governor of such State, devices suitable for 
use by such agencies in conducting tests for 
radon within the schools under the jurisdic-
tion of any such State agency. The Adminis-
trator is authorized to make available to such 
agencies the use of laboratories of the Envi-
ronmental Protection Agency, or to rec-
ommend laboratories, to evaluate any such de-
vices for the presence of radon levels. 

(6) Diagnostic and remedial efforts 

The Administrator is authorized to select, 
from high-risk areas identified in paragraph 
(2), school buildings for purposes of enabling 
the Administrator to undertake diagnostic 
and remedial efforts to reduce the levels of 
radon in such school buildings. Such diag-
nostic and remedial efforts shall be carried out 
with a view to developing technology and ex-
pertise for the purpose of making such tech-
nology and expertise available to any local 
educational agency and the several States. 

(7) Status report 

On or before October 1, 1989, the Adminis-
trator shall submit to the Congress a status 
report with respect to action taken by the Ad-
ministrator in conducting the study required 
by this section, including the results of the 
Administrator’s diagnostic and remedial work. 
On or before October 1, 1989, the Administrator 
shall submit a final report setting forth the 
results of the study conducted pursuant to 
this section, including the results of the Ad-
ministrator’s diagnostic and remedial work, 
and the recommendations of the Adminis-
trator. 

(b) Authorization 

For the purpose of carrying out the provisions 
of paragraph (6) of subsection (a) of this section, 
there are authorized to be appropriated such 
sums, not to exceed $500,000, as may be nec-
essary. For the purpose of carrying out the pro-
visions of this section other than such para-
graph (6), there are authorized to be appro-
priated such sums, not to exceed $1,000,000, as 
may be necessary. 

(Pub. L. 94–469, title III, § 307, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2761.) 

§ 2668. Regional radon training centers 

(a) Funding program 

Upon application of colleges, universities, in-
stitutions of higher learning, or consortia of 
such institutions, the Administrator may make 
a grant or cooperative agreement, subject to 
such terms and conditions as the Administrator 
considers appropriate, under this section to the 
applicant for the purpose of establishing and op-
erating a regional radon training center. 

(b) Purpose of centers 

The purpose of a regional radon training cen-
ter is to develop information and provide train-
ing to Federal and State officials, professional 
and private firms, and the public regarding the 
health risks posed by radon and demonstrated 
methods of radon measurement and mitigation. 

(c) Applications 

Any colleges, universities, institutions of 
higher learning or consortia of such institutions 
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may submit an application for funding under 
this section. Such applications shall be submit-
ted to the Administrator in such form and con-
taining such information as the Administrator 
may require. 

(d) Selection criteria 

The Administrator shall support at least 3 eli-
gible applications with the full amount of avail-
able funds. The Administrator shall select re-
cipients of funding under this section to ensure 
that funds are equitably allocated among re-
gions of the United States, and on the basis of 
each of the following criteria: 

(1) The extent to which the applicant’s pro-
gram will promote the purpose described in 
subsection (b) of this section. 

(2) The demonstrated expertise of the appli-
cant regarding radon measurement and miti-
gation methods and other radon-related is-
sues. 

(3) The demonstrated expertise of the appli-
cant in radon training and in activities relat-
ing to information development and dissemi-
nation. 

(4) The seriousness of the radon problem in 
the region. 

(5) The geographical coverage of the pro-
posed center. 

(6) Any other uniform criteria that the Ad-
ministrator deems necessary to promote the 
purpose described in subsection (b) of this sec-
tion and that the Administrator provides to 
potential applicants prior to the application 
process. 

(e) Termination of funding 

No funding may be given under this section in 
any fiscal year to an applicant which in the pre-
ceding fiscal year received funding under this 
section unless the Administrator determines 
that the recipient satisfactorily implemented 
the activities that were funded in the preceding 
year. 

(f) Authorization 

There is authorized to be appropriated to 
carry out the program under this section not to 
exceed $1,000,000 for each of fiscal years 1989, 
1990, and 1991. 

(Pub. L. 94–469, title III, § 308, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2762.) 

§ 2669. Study of radon in Federal buildings 

(a) Study requirement 

The head of each Federal department or agen-
cy that owns a Federal building shall conduct a 
study for the purpose of determining the extent 
of radon contamination in such buildings. Such 
study shall include, in the case of a Federal 
building using a nonpublic water source (such as 
a well or other groundwater), radon contamina-
tion of the water. 

(b) High-risk Federal buildings 

(1) The Administrator shall identify and com-
pile a list of areas within the United States 
which the Administrator, in consultation with 
Federal departments and agencies, determines 
have a high probability of including Federal 
buildings which have elevated levels of radon. 

(2) In compiling such list, the Administrator 
shall make such determinations on the basis of, 
among other things, the following: 

(A) Geological data. 
(B) Data on high radon levels in homes and 

other structures near any such Federal build-
ing. 

(C) Physical characteristics of the Federal 
buildings. 

(c) Study designs 

Studies required under subsection (a) of this 
section shall be based on design criteria speci-
fied by the Administrator. The head of each Fed-
eral department or agency conducting such a 
study shall submit, not later than July 1, 1989, a 
study design to the Administrator for approval. 
The study design shall follow the most recent 
Environmental Protection Agency guidance doc-
uments, including ‘‘A Citizen’s Guide to Radon’’; 
the ‘‘Interim Protocol for Screening and Follow 
Up: Radon and Radon Decay Products Measure-
ments’’; the ‘‘Interim Indoor Radon & Radon 
Decay Product Measurement Protocol’’; and any 
other recent guidance documents. The study de-
sign shall include testing data from a represent-
ative sample of Federal buildings in each high- 
risk area identified in subsection (b) of this sec-
tion. The study design also shall include addi-
tional testing data to the extent resources are 
available, including any reliable data supplied 
by Federal agencies, States, or other parties. 

(d) Information on risks and testing 

(1) The Administrator shall provide to the de-
partments or agencies conducting studies under 
subsection (a) of this section the following: 

(A) Guidance and data detailing the risks as-
sociated with high radon levels. 

(B) Technical guidance and related informa-
tion concerning testing for radon within Fed-
eral buildings and water supplies. 

(C) Technical guidance and related informa-
tion concerning methods for reducing radon 
levels. 

(2) In addition to the assistance required by 
paragraph (1), the Administrator is authorized 
to make available, on a cost reimbursable basis, 
to the departments or agencies conducting stud-
ies under subsection (a) of this section devices 
suitable for use by such departments or agencies 
in conducting tests for radon within Federal 
buildings. For the purpose of assisting such de-
partments or agencies in evaluating any such 
devices for the presence of radon levels, the Ad-
ministrator is authorized to recommend labora-
tories or to make available to such departments 
or agencies, on a cost reimbursable basis, the 
use of laboratories of the Environmental Protec-
tion Agency. 

(e) Study deadline 

Not later than June 1, 1990, the head of each 
Federal department or agency conducting a 
study under subsection (a) of this section shall 
complete the study and provide the study to the 
Administrator. 

(f) Report to Congress 

Not later than October 1, 1990, the Adminis-
trator shall submit a report to the Congress de-
scribing the results of the studies conducted 
pursuant to subsection (a) of this section. 
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(Pub. L. 94–469, title III, § 309, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2763.) 

§ 2670. Regulations 

The Administrator is authorized to issue such 
regulations as may be necessary to carry out the 
provisions of this subchapter. 

(Pub. L. 94–469, title III, § 310, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2764.) 

§ 2671. Additional authorizations 

Amounts authorized to be appropriated in this 
subchapter for purposes of carrying out the pro-
visions of this subchapter are in addition to 
amounts authorized to be appropriated under 
other provisions of law for radon-related activi-
ties. 

(Pub. L. 94–469, title III, § 311, as added Pub. L. 
100–551, § 1(a), Oct. 28, 1988, 102 Stat. 2764.) 

SUBCHAPTER IV—LEAD EXPOSURE 
REDUCTION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 2606, 2610, 

2612, 2616, 2618, 2619 of this title; title 29 section 671; 

title 42 section 4853a. 

§ 2681. Definitions 

For the purposes of this subchapter: 

(1) Abatement 

The term ‘‘abatement’’ means any set of 
measures designed to permanently eliminate 
lead-based paint hazards in accordance with 
standards established by the Administrator 
under this subchapter. Such term includes— 

(A) the removal of lead-based paint and 
lead-contaminated dust, the permanent con-
tainment or encapsulation of lead-based 
paint, the replacement of lead-painted sur-
faces or fixtures, and the removal or cover-
ing of lead-contaminated soil; and 

(B) all preparation, cleanup, disposal, and 
postabatement clearance testing activities 
associated with such measures. 

(2) Accessible surface 

The term ‘‘accessible surface’’ means an in-
terior or exterior surface painted with lead- 
based paint that is accessible for a young child 
to mouth or chew. 

(3) Deteriorated paint 

The term ‘‘deteriorated paint’’ means any 
interior or exterior paint that is peeling, chip-
ping, chalking or cracking or any paint lo-
cated on an interior or exterior surface or fix-
ture that is damaged or deteriorated. 

(4) Evaluation 

The term ‘‘evaluation’’ means risk assess-
ment, inspection, or risk assessment and in-
spection. 

(5) Friction surface 

The term ‘‘friction surface’’ means an inte-
rior or exterior surface that is subject to abra-
sion or friction, including certain window, 
floor, and stair surfaces. 

(6) Impact surface 

The term ‘‘impact surface’’ means an inte-
rior or exterior surface that is subject to dam-

age by repeated impacts, for example, certain 
parts of door frames. 

(7) Inspection 

The term ‘‘inspection’’ means (A) a surface- 
by-surface investigation to determine the 
presence of lead-based paint, as provided in 
section 4822(c) of title 42, and (B) the provision 
of a report explaining the results of the inves-
tigation. 

(8) Interim controls 

The term ‘‘interim controls’’ means a set of 
measures designed to reduce temporarily 
human exposure or likely exposure to lead- 
based paint hazards, including specialized 
cleaning, repairs, maintenance, painting, tem-
porary containment, ongoing monitoring of 
lead-based paint hazards or potential hazards, 
and the establishment and operation of man-
agement and resident education programs. 

(9) Lead-based paint 

The term ‘‘lead-based paint’’ means paint or 
other surface coatings that contain lead in ex-
cess of 1.0 milligrams per centimeter squared 
or 0.5 percent by weight or (A) in the case of 
paint or other surface coatings on target hous-
ing, such lower level as may be established by 
the Secretary of Housing and Urban Develop-
ment, as defined in section 4822(c) of title 42, 
or (B) in the case of any other paint or surface 
coatings, such other level as may be estab-
lished by the Administrator. 

(10) Lead-based paint hazard 

The term ‘‘lead-based paint hazard’’ means 
any condition that causes exposure to lead 
from lead-contaminated dust, lead-contami-
nated soil, lead-contaminated paint that is de-
teriorated or present in accessible surfaces, 
friction surfaces, or impact surfaces that 
would result in adverse human health effects 
as established by the Administrator under this 
subchapter. 

(11) Lead-contaminated dust 

The term ‘‘lead-contaminated dust’’ means 
surface dust in residential dwellings that con-
tains an area or mass concentration of lead in 
excess of levels determined by the Adminis-
trator under this subchapter to pose a threat 
of adverse health effects in pregnant women or 
young children. 

(12) Lead-contaminated soil 

The term ‘‘lead-contaminated soil’’ means 
bare soil on residential real property that con-
tains lead at or in excess of the levels deter-
mined to be hazardous to human health by the 
Administrator under this subchapter. 

(13) Reduction 

The term ‘‘reduction’’ means measures de-
signed to reduce or eliminate human exposure 
to lead-based paint hazards through methods 
including interim controls and abatement. 

(14) Residential dwelling 

The term ‘‘residential dwelling’’ means— 
(A) a single-family dwelling, including at-

tached structures such as porches and 
stoops; or 

(B) a single-family dwelling unit in a 
structure that contains more than 1 separate 
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residential dwelling unit, and in which each 
such unit is used or occupied, or intended to 
be used or occupied, in whole or in part, as 
the home or residence of 1 or more persons. 

(15) Residential real property 

The term ‘‘residential real property’’ means 
real property on which there is situated 1 or 
more residential dwellings used or occupied, or 
intended to be used or occupied, in whole or in 
part, as the home or residence of 1 or more 
persons. 

(16) Risk assessment 

The term ‘‘risk assessment’’ means an on- 
site investigation to determine and report the 
existence, nature, severity and location of 
lead-based paint hazards in residential dwell-
ings, including— 

(A) information gathering regarding the 
age and history of the housing and occu-
pancy by children under age 6; 

(B) visual inspection; 
(C) limited wipe sampling or other envi-

ronmental sampling techniques; 
(D) other activity as may be appropriate; 

and 
(E) provision of a report explaining the re-

sults of the investigation. 

(17) Target housing 

The term ‘‘target housing’’ means any hous-
ing constructed prior to 1978, except housing 
for the elderly or persons with disabilities (un-
less any child who is less than 6 years of age 
resides or is expected to reside in such housing 
for the elderly or persons with disabilities) or 
any 0-bedroom dwelling. In the case of juris-
dictions which banned the sale or use of lead- 
based paint prior to 1978, the Secretary of 
Housing and Urban Development, at the Sec-
retary’s discretion, may designate an earlier 
date. 

(Pub. L. 94–469, title IV, § 401, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3912.) 

§ 2682. Lead-based paint activities training and 
certification 

(a) Regulations 

(1) In general 

Not later than 18 months after October 28, 
1992, the Administrator shall, in consultation 
with the Secretary of Labor, the Secretary of 
Housing and Urban Development, and the Sec-
retary of Health and Human Services (acting 
through the Director of the National Institute 
for Occupational Safety and Health), promul-
gate final regulations governing lead-based 
paint activities to ensure that individuals en-
gaged in such activities are properly trained; 
that training programs are accredited; and 
that contractors engaged in such activities are 
certified. Such regulations shall contain 
standards for performing lead-based paint ac-
tivities, taking into account reliability, effec-
tiveness, and safety. Such regulations shall re-
quire that all risk assessment, inspection, and 
abatement activities performed in target 
housing shall be performed by certified con-
tractors, as such term is defined in section 

4851b of title 42. The provisions of this section 
shall supersede the provisions set forth under 
the heading ‘‘Lead Abatement Training and 
Certification’’ and under the heading ‘‘Train-
ing Grants’’ in title III of the Act entitled ‘‘An 
Act making appropriations for the Depart-
ments of Veterans Affairs and Housing and 
Urban Development, and for sundry independ-
ent agencies, commissions, corporations, and 
offices for the fiscal year ending September 30, 
1992, and for other purposes’’, Public Law 
102–139 [105 Stat. 765, 42 U.S.C. 4822 note], and 
upon October 28, 1992, the provisions set forth 
in such public law under such headings shall 
cease to have any force and effect. 

(2) Accreditation of training programs 

Final regulations promulgated under para-
graph (1) shall contain specific requirements 
for the accreditation of lead-based paint ac-
tivities training programs for workers, super-
visors, inspectors and planners, and other indi-
viduals involved in lead-based paint activities, 
including, but not limited to, each of the fol-
lowing: 

(A) Minimum requirements for the accred-
itation of training providers. 

(B) Minimum training curriculum require-
ments. 

(C) Minimum training hour requirements. 
(D) Minimum hands-on training require-

ments. 
(E) Minimum trainee competency and pro-

ficiency requirements. 
(F) Minimum requirements for training 

program quality control. 

(3) Accreditation and certification fees 

The Administrator (or the State in the case 
of an authorized State program) shall impose 
a fee on— 

(A) persons operating training programs 
accredited under this subchapter; and 

(B) lead-based paint activities contractors 
certified in accordance with paragraph (1). 

The fees shall be established at such level as is 
necessary to cover the costs of administering 
and enforcing the standards and regulations 
under this section which are applicable to 
such programs and contractors. The fee shall 
not be imposed on any State, local govern-
ment, or nonprofit training program. The Ad-
ministrator (or the State in the case of an au-
thorized State program) may waive the fee for 
lead-based paint activities contractors under 
subparagraph (A) for the purpose of training 
their own employees. 

(b) Lead-based paint activities 

For purposes of this subchapter, the term 
‘‘lead-based paint activities’’ means— 

(1) in the case of target housing, risk assess-
ment, inspection, and abatement; and 

(2) in the case of any public building con-
structed before 1978, commercial building, 
bridge, or other structure or superstructure, 
identification of lead-based paint and mate-
rials containing lead-based paint, deleading, 
removal of lead from bridges, and demolition. 

For purposes of paragraph (2), the term ‘‘de-
leading’’ means activities conducted by a person 
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who offers to eliminate lead-based paint or lead- 
based paint hazards or to plan such activities. 

(c) Renovation and remodeling 

(1) Guidelines 

In order to reduce the risk of exposure to 
lead in connection with renovation and remod-
eling of target housing, public buildings con-
structed before 1978, and commercial build-
ings, the Administrator shall, within 18 
months after October 28, 1992, promulgate 
guidelines for the conduct of such renovation 
and remodeling activities which may create a 
risk of exposure to dangerous levels of lead. 
The Administrator shall disseminate such 
guidelines to persons engaged in such renova-
tion and remodeling through hardware and 
paint stores, employee organizations, trade 
groups, State and local agencies, and through 
other appropriate means. 

(2) Study of certification 

The Administrator shall conduct a study of 
the extent to which persons engaged in various 
types of renovation and remodeling activities 
in target housing, public buildings constructed 
before 1978, and commercial buildings are ex-
posed to lead in the conduct of such activities 
or disturb lead and create a lead-based paint 
hazard on a regular or occasional basis. The 
Administrator shall complete such study and 
publish the results thereof within 30 months 
after October 28, 1992. 

(3) Certification determination 

Within 4 years after October 28, 1992, the Ad-
ministrator shall revise the regulations under 
subsection (a) of this section to apply the reg-
ulations to renovation or remodeling activi-
ties in target housing, public buildings con-
structed before 1978, and commercial buildings 
that create lead-based paint hazards. In deter-
mining which contractors are engaged in such 
activities, the Administrator shall utilize the 
results of the study under paragraph (2) and 
consult with the representatives of labor orga-
nizations, lead-based paint activities contrac-
tors, persons engaged in remodeling and ren-
ovation, experts in lead health effects, and 
others. If the Administrator determines that 
any category of contractors engaged in ren-
ovation or remodeling does not require certifi-
cation, the Administrator shall publish an ex-
planation of the basis for that determination. 

(Pub. L. 94–469, title IV, § 402, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3914.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2684 of this title; 

title 42 section 4852. 

§ 2683. Identification of dangerous levels of lead 

Within 18 months after October 28, 1992, the 
Administrator shall promulgate regulations 
which shall identify, for purposes of this sub-
chapter and the Residential Lead-Based Paint 
Hazard Reduction Act of 1992 [42 U.S.C. 4851 et 
seq.], lead-based paint hazards, lead-contami-
nated dust, and lead-contaminated soil. 

(Pub. L. 94–469, title IV, § 403, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3916.) 

REFERENCES IN TEXT 

The Residential Lead-Based Paint Hazard Reduction 

Act of 1992, referred to in text, is title X of Pub. L. 

102–550, Oct. 28, 1992, 106 Stat. 3897, which is classified 

principally to chapter 63A (§ 4851 et seq.) of Title 42, The 

Public Health and Welfare. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 4851 of Title 42 and Tables. 

§ 2684. Authorized State programs 

(a) Approval 

Any State which seeks to administer and en-
force the standards, regulations, or other re-
quirements established under section 2682 or 2686 
of this title, or both, may, after notice and op-
portunity for public hearing, develop and submit 
to the Administrator an application, in such 
form as the Administrator shall require, for au-
thorization of such a State program. Any such 
State may also certify to the Administrator at 
the time of submitting such program that the 
State program meets the requirements of para-
graphs (1) and (2) of subsection (b) of this sec-
tion. Upon submission of such certification, the 
State program shall be deemed to be authorized 
under this section, and shall apply in such State 
in lieu of the corresponding Federal program 
under section 2682 or 2686 of this title, or both, 
as the case may be, until such time as the Ad-
ministrator disapproves the program or with-
draws the authorization. 

(b) Approval or disapproval 

Within 180 days following submission of an ap-
plication under subsection (a) of this section, 
the Administrator shall approve or disapprove 
the application. The Administrator may approve 
the application only if, after notice and after op-
portunity for public hearing, the Administrator 
finds that— 

(1) the State program is at least as protec-
tive of human health and the environment as 
the Federal program under section 2682 or 2686 
of this title, or both, as the case may be, and 

(2) such State program provides adequate en-
forcement. 

Upon authorization of a State program under 
this section, it shall be unlawful for any person 
to violate or fail or refuse to comply with any 
requirement of such program. 

(c) Withdrawal of authorization 

If a State is not administering and enforcing a 
program authorized under this section in com-
pliance with standards, regulations, and other 
requirements of this subchapter, the Adminis-
trator shall so notify the State and, if corrective 
action is not completed within a reasonable 
time, not to exceed 180 days, the Administrator 
shall withdraw authorization of such program 
and establish a Federal program pursuant to 
this subchapter. 

(d) Model State program 

Within 18 months after October 28, 1992, the 
Administrator shall promulgate a model State 
program which may be adopted by any State 
which seeks to administer and enforce a State 
program under this subchapter. Such model pro-
gram shall, to the extent practicable, encourage 
States to utilize existing State and local certifi-
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1 So in original. The comma probably should not appear. 

cation and accreditation programs and proce-
dures. Such program shall encourage reciprocity 
among the States with respect to the certifi-
cation under section 2682 of this title. 

(e) Other State requirements 

Nothing in this subchapter shall be construed 
to prohibit any State or political subdivision 
thereof from imposing any requirements which 
are more stringent than those imposed by this 
subchapter. 

(f) State and local certification 

The regulations under this subchapter shall, 
to the extent appropriate, encourage States to 
seek program authorization and to use existing 
State and local certification and accreditation 
procedures, except that a State or local govern-
ment shall not require more than 1 certification 
under this section for any lead-based paint ac-
tivities contractor to carry out lead-based paint 
activities in the State or political subdivision 
thereof. 

(g) Grants to States 

The Administrator is authorized to make 
grants to States to develop and carry out au-
thorized State programs under this section. The 
grants shall be subject to such terms and condi-
tions as the Administrator may establish to fur-
ther the purposes of this subchapter. 

(h) Enforcement by Administrator 

If a State does not have a State program au-
thorized under this section and in effect by the 
date which is 2 years after promulgation of the 
regulations under section 2682 or 2686 of this 
title, the Administrator shall, by such date, es-
tablish a Federal program for section 2682 or 2686 
of this title (as the case may be) for such State 
and administer and enforce such program in 
such State. 

(Pub. L. 94–469, title IV, § 404, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3916.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 42 section 4852. 

§ 2685. Lead abatement and measurement 

(a) Program to promote lead exposure abatement 

The Administrator, in cooperation with other 
appropriate Federal departments and agencies, 
shall conduct a comprehensive program to pro-
mote safe, effective, and affordable monitoring, 
detection, and abatement of lead-based paint 
and other lead exposure hazards. 

(b) Standards for environmental sampling lab-
oratories 

(1) The Administrator shall establish proto-
cols, criteria, and minimum performance stand-
ards for laboratory analysis of lead in paint 
films, soil, and dust. Within 2 years after Octo-
ber 28, 1992, the Administrator, in consultation 
with the Secretary of Health and Human Serv-
ices, shall establish a program to certify labora-
tories as qualified to test substances for lead 
content unless the Administrator determines, 
by the date specified in this paragraph, that ef-
fective voluntary accreditation programs are in 
place and operating on a nationwide basis at the 

time of such determination. To be certified 
under such program, a laboratory shall, at a 
minimum, demonstrate an ability to test sub-
stances accurately for lead content. 

(2) Not later than 24 months after October 28, 
1992, and annually thereafter, the Administrator 
shall publish and make available to the public a 
list of certified or accredited environmental 
sampling laboratories. 

(3) If the Administrator determines under 
paragraph (1) that effective voluntary accredita-
tion programs are in place for environmental 
sampling laboratories, the Administrator shall 
review the performance and effectiveness of such 
programs within 3 years after such determina-
tion. If, upon such review, the Administrator de-
termines that the voluntary accreditation pro-
grams are not effective in assuring the quality 
and consistency of laboratory analyses, the Ad-
ministrator shall, not more than 12 months 
thereafter, establish a certification program 
that meets the requirements of paragraph (1). 

(c) Exposure studies 

(1) The Secretary of Health and Human Serv-
ices (hereafter in this subsection referred to as 
the ‘‘Secretary’’), acting through the Director of 
the Centers for Disease Control,1 (CDC), and the 
Director of the National Institute of Environ-
mental Health Sciences, shall jointly conduct a 
study of the sources of lead exposure in children 
who have elevated blood lead levels (or other in-
dicators of elevated lead body burden), as de-
fined by the Director of the Centers for Disease 
Control. 

(2) The Secretary, in consultation with the Di-
rector of the National Institute for Occupational 
Safety and Health, shall conduct a comprehen-
sive study of means to reduce hazardous occupa-
tional lead abatement exposures. This study 
shall include, at a minimum, each of the follow-
ing— 

(A) Surveillance and intervention capability 
in the States to identify and prevent hazard-
ous exposures to lead abatement workers. 

(B) Demonstration of lead abatement con-
trol methods and devices and work practices 
to identify and prevent hazardous lead expo-
sures in the workplace. 

(C) Evaluation, in consultation with the Na-
tional Institute of Environmental Health Sci-
ences, of health effects of low and high levels 
of occupational lead exposures on reproduc-
tive, neurological, renal, and cardiovascular 
health. 

(D) Identification of high risk occupational 
settings to which prevention activities and re-
sources should be targeted. 

(E) A study assessing the potential expo-
sures and risks from lead to janitorial and cus-
todial workers. 

(3) The studies described in paragraphs (1) and 
(2) shall, as appropriate, examine the relative 
contributions to elevated lead body burden from 
each of the following: 

(A) Drinking water. 
(B) Food. 
(C) Lead-based paint and dust from lead- 

based paint. 
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(D) Exterior sources such as ambient air and 
lead in soil. 

(E) Occupational exposures, and other expo-
sures that the Secretary determines to be ap-
propriate. 

(4) Not later than 30 months after October 28, 
1992, the Secretary shall submit a report to the 
Congress concerning the studies described in 
paragraphs (1) and (2). 

(d) Public education 

(1) The Administrator, in conjunction with the 
Secretary of Health and Human Services, acting 
through the Director of the Agency for Toxic 
Substances and Disease Registry, and in con-
junction with the Secretary of Housing and 
Urban Development, shall sponsor public edu-
cation and outreach activities to increase public 
awareness of— 

(A) the scope and severity of lead poisoning 
from household sources; 

(B) potential exposure to sources of lead in 
schools and childhood day care centers; 

(C) the implications of exposures for men 
and women, particularly those of childbearing 
age; 

(D) the need for careful, quality, abatement 
and management actions; 

(E) the need for universal screening of chil-
dren; 

(F) other components of a lead poisoning 
prevention program; 

(G) the health consequences of lead exposure 
resulting from lead-based paint hazards; 

(H) risk assessment and inspection methods 
for lead-based paint hazards; and 

(I) measures to reduce the risk of lead expo-
sure from lead-based paint. 

(2) The activities described in paragraph (1) 
shall be designed to provide educational services 
and information to— 

(A) health professionals; 
(B) the general public, with emphasis on par-

ents of young children; 
(C) homeowners, landlords, and tenants; 
(D) consumers of home improvement prod-

ucts; 
(E) the residential real estate industry; and 
(F) the home renovation industry. 

(3) In implementing the activities described in 
paragraph (1), the Administrator shall assure co-
ordination with the President’s Commission on 
Environmental Quality’s education and aware-
ness campaign on lead poisoning. 

(4) The Administrator, in consultation with 
the Chairman of the Consumer Product Safety 
Commission, shall develop information to be dis-
tributed by retailers of home improvement prod-
ucts to provide consumers with practical infor-
mation related to the hazards of renovation and 
remodeling where lead-based paint may be 
present. 

(e) Technical assistance 

(1) Clearinghouse 

Not later than 6 months after October 28, 
1992, the Administrator shall establish, in con-
sultation with the Secretary of Housing and 
Urban Development and the Director of the 
Centers for Disease Control, a National Clear-

inghouse on Childhood Lead Poisoning (here-
inafter in this section referred to as ‘‘Clearing-
house’’). The Clearinghouse shall— 

(A) collect, evaluate, and disseminate cur-
rent information on the assessment and re-
duction of lead-based paint hazards, adverse 
health effects, sources of exposure, detection 
and risk assessment methods, environmental 
hazards abatement, and clean-up standards; 

(B) maintain a rapid-alert system to in-
form certified lead-based paint activities 
contractors of significant developments in 
research related to lead-based paint hazards; 
and 

(C) perform any other duty that the Ad-
ministrator determines necessary to achieve 
the purposes of this chapter. 

(2) Hotline 

Not later than 6 months after October 28, 
1992, the Administrator, in cooperation with 
other Federal agencies and with State and 
local governments, shall establish a single 
lead-based paint hazard hotline to provide the 
public with answers to questions about lead 
poisoning prevention and referrals to the 
Clearinghouse for technical information. 

(f) Products for lead-based paint activities 

Not later than 30 months after October 28, 
1992, the President shall, after notice and oppor-
tunity for comment, establish by rule appro-
priate criteria, testing protocols, and perform-
ance characteristics as are necessary to ensure, 
to the greatest extent possible and consistent 
with the purposes and policy of this subchapter, 
that lead-based paint hazard evaluation and re-
duction products introduced into commerce 
after a period specified in the rule are effective 
for the intended use described by the manufac-
turer. The rule shall identify the types or class-
es of products that are subject to such rule. The 
President, in implementation of the rule, shall, 
to the maximum extent possible, utilize inde-
pendent testing laboratories, as appropriate, and 
consult with such entities and others in develop-
ing the rules. The President may delegate the 
authorities under this subsection to the Envi-
ronmental Protection Agency or the Secretary 
of Commerce or such other appropriate agency. 

(Pub. L. 94–469, title IV, § 405, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3917.) 

§ 2686. Lead hazard information pamphlet 

(a) Lead hazard information pamphlet 

Not later than 2 years after October 28, 1992, 
after notice and opportunity for comment, the 
Administrator of the Environmental Protection 
Agency, in consultation with the Secretary of 
Housing and Urban Development and with the 
Secretary of Health and Human Services, shall 
publish, and from time to time revise, a lead 
hazard information pamphlet to be used in con-
nection with this subchapter and section 4852d of 
title 42. The pamphlet shall— 

(1) contain information regarding the health 
risks associated with exposure to lead; 

(2) provide information on the presence of 
lead-based paint hazards in federally assisted, 
federally owned, and target housing; 
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(3) describe the risks of lead exposure for 
children under 6 years of age, pregnant 
women, women of childbearing age, persons in-
volved in home renovation, and others resid-
ing in a dwelling with lead-based paint haz-
ards; 

(4) describe the risks of renovation in a 
dwelling with lead-based paint hazards; 

(5) provide information on approved methods 
for evaluating and reducing lead-based paint 
hazards and their effectiveness in identifying, 
reducing, eliminating, or preventing exposure 
to lead-based paint hazards; 

(6) advise persons how to obtain a list of con-
tractors certified pursuant to this subchapter 
in lead-based paint hazard evaluation and re-
duction in the area in which the pamphlet is 
to be used; 

(7) state that a risk assessment or inspection 
for lead-based paint is recommended prior to 
the purchase, lease, or renovation of target 
housing; 

(8) state that certain State and local laws 
impose additional requirements related to 
lead-based paint in housing and provide a list-
ing of Federal, State, and local agencies in 
each State, including address and telephone 
number, that can provide information about 
applicable laws and available governmental 
and private assistance and financing; and 

(9) provide such other information about en-
vironmental hazards associated with residen-
tial real property as the Administrator deems 
appropriate. 

(b) Renovation of target housing 

Within 2 years after October 28, 1992, the Ad-
ministrator shall promulgate regulations under 
this subsection to require each person who per-
forms for compensation a renovation of target 
housing to provide a lead hazard information 
pamphlet to the owner and occupant of such 
housing prior to commencing the renovation. 

(Pub. L. 94–469, title IV, § 406, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3920.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2684 of this title; 

title 42 sections 4822, 4852d. 

§ 2687. Regulations 

The regulations of the Administrator under 
this subchapter shall include such recordkeeping 
and reporting requirements as may be necessary 
to insure the effective implementation of this 
subchapter. The regulations may be amended 
from time to time as necessary. 

(Pub. L. 94–469, title IV, § 407, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3921.) 

§ 2688. Control of lead-based paint hazards at 
Federal facilities 

Each department, agency, and instrumental-
ity of executive, legislative, and judicial 
branches of the Federal Government (1) having 
jurisdiction over any property or facility, or (2) 
engaged in any activity resulting, or which may 
result, in a lead-based paint hazard, and each of-

ficer, agent, or employee thereof, shall be sub-
ject to, and comply with, all Federal, State, 
interstate, and local requirements, both sub-
stantive and procedural (including any require-
ment for certification, licensing, recordkeeping, 
or reporting or any provisions for injunctive re-
lief and such sanctions as may be imposed by a 
court to enforce such relief) respecting lead- 
based paint, lead-based paint activities, and 
lead-based paint hazards in the same manner, 
and to the same extent as any nongovernmental 
entity is subject to such requirements, including 
the payment of reasonable service charges. The 
Federal, State, interstate, and local substantive 
and procedural requirements referred to in this 
subsection include, but are not limited to, all 
administrative orders and all civil and adminis-
trative penalties and fines regardless of whether 
such penalties or fines are punitive or coercive 
in nature, or whether imposed for isolated, 
intermittent or continuing violations. The 
United States hereby expressly waives any im-
munity otherwise applicable to the United 
States with respect to any such substantive or 
procedural requirement (including, but not lim-
ited to, any injunctive relief, administrative 
order, or civil or administrative penalty or fine 
referred to in the preceding sentence, or reason-
able service charge). The reasonable service 
charges referred to in this section include, but 
are not limited to, fees or charges assessed for 
certification and licensing, as well as any other 
nondiscriminatory charges that are assessed in 
connection with a Federal, State, interstate, or 
local lead-based paint, lead-based paint activi-
ties, or lead-based paint hazard activities pro-
gram. No agent, employee, or officer of the 
United States shall be personally liable for any 
civil penalty under any Federal, State, inter-
state, or local law relating to lead-based paint, 
lead-based paint activities, or lead-based paint 
hazards with respect to any act or omission 
within the scope of his official duties. 

(Pub. L. 94–469, title IV, § 408, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3921.) 

§ 2689. Prohibited acts 

It shall be unlawful for any person to fail or 
refuse to comply with a provision of this sub-
chapter or with any rule or order issued under 
this subchapter. 

(Pub. L. 94–469, title IV, § 409, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3921.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2615, 2616 of this 

title; title 42 section 4852d. 

§ 2690. Relationship to other Federal law 

Nothing in this subchapter shall affect the au-
thority of other appropriate Federal agencies to 
establish or enforce any requirements which are 
at least as stringent as those established pursu-
ant to this subchapter. 

(Pub. L. 94–469, title IV, § 410, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3921.) 



Page 1387 TITLE 15—COMMERCE AND TRADE § 2692 

§ 2691. General provisions relating to administra-
tive proceedings 

(a) Applicability 

This section applies to the promulgation or re-
vision of any regulation issued under this sub-
chapter. 

(b) Rulemaking docket 

Not later than the date of proposal of any ac-
tion to which this section applies, the Adminis-
trator shall establish a rulemaking docket for 
such action (hereinafter in this subsection re-
ferred to as a ‘‘rule’’). Whenever a rule applies 
only within a particular State, a second (iden-
tical) docket shall be established in the appro-
priate regional office of the Environmental Pro-
tection Agency. 

(c) Inspection and copying 

(1) The rulemaking docket required under sub-
section (b) of this section shall be open for in-
spection by the public at reasonable times speci-
fied in the notice of proposed rulemaking. Any 
person may copy documents contained in the 
docket. The Administrator shall provide copying 
facilities which may be used at the expense of 
the person seeking copies, but the Adminis-
trator may waive or reduce such expenses in 
such instances as the public interest requires. 
Any person may request copies by mail if the 
person pays the expenses, including personnel 
costs to do the copying. 

(2)(A) Promptly upon receipt by the agency, 
all written comments and documentary infor-
mation on the proposed rule received from any 
person for inclusion in the docket during the 
comment period shall be placed in the docket. 
The transcript of public hearings, if any, on the 
proposed rule shall also be included in the dock-
et promptly upon receipt from the person who 
transcribed such hearings. All documents which 
become available after the proposed rule has 
been published and which the Administrator de-
termines are of central relevance to the rule-
making shall be placed in the docket as soon as 
possible after their availability. 

(B) The drafts of proposed rules submitted by 
the Administrator to the Office of Management 
and Budget for any interagency review process 
prior to proposal of any such rule, all documents 
accompanying such drafts, and all written com-
ments thereon by other agencies and all written 
responses to such written comments by the Ad-
ministrator shall be placed in the docket no 
later than the date of proposal of the rule. The 
drafts of the final rule submitted for such review 
process prior to promulgation and all such writ-
ten comments thereon, all documents accom-
panying such drafts, and written responses 
thereto shall be placed in the docket no later 
than the date of promulgation. 

(d) Explanation 

(1) The promulgated rule shall be accompanied 
by an explanation of the reasons for any major 
changes in the promulgated rule from the pro-
posed rule. 

(2) The promulgated rule shall also be accom-
panied by a response to each of the significant 
comments, criticisms, and new data submitted 
in written or oral presentations during the com-
ment period. 

(3) The promulgated rule may not be based (in 
part or whole) on any information or data which 
has not been placed in the docket as of the date 
of such promulgation. 

(e) Judicial review 

The material referred to in subsection (c)(2)(B) 
of this section shall not be included in the 
record for judicial review. 

(f) Effective date 

The requirements of this section shall take ef-
fect with respect to any rule the proposal of 
which occurs after 90 days after October 28, 1992. 

(Pub. L. 94–469, title IV, § 411, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3922.) 

§ 2692. Authorization of appropriations 

There are authorized to be appropriated to 
carry out the purposes of this subchapter such 
sums as may be necessary. 

(Pub. L. 94–469, title IV, § 412, as added Pub. L. 
102–550, title X, § 1021(a), Oct. 28, 1992, 106 Stat. 
3923.) 

CHAPTER 54—AUTOMOTIVE PROPULSION 
RESEARCH AND DEVELOPMENT 

Sec. 

2701. Congressional findings and purpose. 

2702. Definitions. 

2703. Advanced systems program implementation 

by Secretary of Energy. 

(a) Establishment and conduct of pro-

gram. 

(b) Contracts and grants with Federal 

agencies, laboratories, etc. 

(c) Federal laboratories; priority for fi-

nancial assistance; functions. 

(d) Evaluations, testing, information dis-

semination, and reporting func-

tions. 

(e) Intensification of research in basic 

areas by Department of Energy. 

(f) Program provisions and require-

ments; administrative and judicial 

procedures applicable to contracts, 

grants, or projects; additional infor-

mation for reports and budget sub-

missions; nonretroactivity of provi-

sions and requirements. 

2704. Evaluation by Secretary of Transportation on 

utilization of advanced technology by auto-

mobile industry. 

2705. Coordinating and consulting requirements 

and authorities of Secretary of Energy. 

(a) Conduct of overall management re-

sponsibilities. 

(b) Exercise of powers by Secretary of 

Transportation. 

(c) Requests for assistance of Federal de-

partments, etc. 

(d) Consultations with Administrator of 

Environmental Protection Agency 

and Secretary of Transportation; 

establishment of procedures for 

periodic consultation with inter-

ested groups; establishment and 

functions of advisory panels. 

(e) Responsibilities under other Federal 

automotive research, development, 

and demonstration provisions unaf-

fected. 

2706. Informational and testing functions of Sec-

retary of Energy. 
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Sec. 

(a) Evaluations of new or improved tech-

nologies pursuant to written sub-

missions. 
(b) Testing by Administrator of Environ-

mental Protection Agency of sys-

tems developed under research and 

development program or submitted 

by Secretary; scope and purposes of 

tests; submission of test data and 

results to Secretary. 
(c) Collection, analysis, and dissemina-

tion of information, data, and mate-

rials to developers. 
2707. Patents and inventions; statutory provisions 

applicable; contracts or grants covered. 
2708. Comptroller General audit and examination 

of books, etc.; statutory provisions applica-

ble; contracts or grants covered. 
2709. Reports to Congress by Secretary of Energy. 

(a) Comprehensive program, etc. 
(b) Study on financial obligation guaran-

tees. 
2710. Authorization of appropriations. 

§ 2701. Congressional findings and purpose 

(a) The Congress finds that— 
(1) existing automobile propulsion systems, 

on the average, fall short of meeting the long- 
term goals of the Nation with respect to envi-
ronmental protection, and energy conserva-
tion; 

(2) advanced alternatives to existing auto-
mobile propulsion systems could, with suffi-
cient research and development effort, meet 
these long-term goals, and have the potential 
to be mass produced at reasonable cost; and 
advanced automobile propulsion systems could 
operate with significantly less adverse envi-
ronmental impact and fuel consumption than 
existing automobiles, while meeting all of the 
other requirements of Federal law; 

(3) insufficient resources are being devoted 
to both research on and development of ad-
vanced automobile propulsion system tech-
nology; 

(4) an expanded research and development ef-
fort with respect to advance automobile pro-
pulsion system technology would complement 
and stimulate corresponding efforts by the pri-
vate sector and would encourage automobile 
manufacturers to consider seriously the incor-
poration of such advanced technology into 
automobiles and automobile components; and 

(5) the Nation’s energy and environmental 
problems are urgent, and therefore advanced 
automobile propulsion system technology 
should be developed, tested, demonstrated, and 
prepared for manufacture within the shortest 
practicable time. 

(b) It is therefore the purpose of the Congress, 
in this chapter to— 

(1)(A) direct the Department of Energy to 
make contracts and grants for research and 
development leading to the development of ad-
vanced automobile propulsion systems within 
5 years of February 25, 1978, or within the 
shortest practicable time consistent with ap-
propriate research and development tech-
niques, and (B) evaluate and disseminate in-
formation with respect to advanced auto-
mobile propulsion system technology; 

(2) preserve, enhance, and facilitate competi-
tion in research, development, and production 

with respect to existing and alternative auto-
mobile propulsion systems; and 

(3) supplement, but neither supplant nor du-
plicate, the automotive propulsion system re-
search and development efforts of private in-
dustry. 

(Pub. L. 95–238, title III, § 302, Feb. 25, 1978, 92 
Stat. 78.) 

SHORT TITLE 

Section 301 of title III of Pub. L. 95–238 provided that: 

‘‘This title [enacting this chapter and amending section 

2451 of Title 42, The Public Health and Welfare] may be 

cited as the ‘Automotive Propulsion Research and De-

velopment Act of 1978’.’’ 

§ 2702. Definitions 

As used in this chapter, the term— 
(1) ‘‘advanced automobile propulsion sys-

tem’’ means an energy conversion system, in-
cluding engine and drive train, which utilizes 
advanced technology and is suitable for use in 
an advanced automobile; 

(2) ‘‘developer’’ means any person engaged in 
whole or in part in research or other efforts di-
rected toward the development of advanced 
automobile technology; 

(3) ‘‘fuel’’ means any energy source capable 
of propelling an automobile; 

(4) ‘‘fuel economy’’ refers to the average dis-
tance traveled in representative driving condi-
tions by an automobile per unit of fuel con-
sumed, as determined by the Administrator of 
the Environmental Protection Agency in ac-
cordance with test procedures which shall be 
established by rule and shall require that fuel 
economy tests be conducted in conjunction 
with the exhaust emissions tests mandated by 
section 7525 of title 42; 

(5) ‘‘intermodal adaptability’’ refers to any 
characteristics of an automobile which enable 
it to be operated or carried, or which facilitate 
its operation or carriage, by or on an alter-
native mode or other system of transpor-
tation; 

(6) ‘‘reliability’’ refers to (A) the average 
time and distance over which normal auto-
mobile operation can be expected without sig-
nificant repair or replacement of parts, and 
(B) the ease of diagnosis and repair of an auto-
mobile, its systems, and parts in the event of 
failure during use or damage from an accident; 

(7) ‘‘safety’’ refers to the performance of an 
automobile propulsion system or equipment in 
such a manner that the public is protected 
against unreasonable risk of accident and 
against unreasonable risk of death or bodily 
injury in case of accident; 

(8) ‘‘State’’ means any State, the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Virgin Islands, Guam, American Samoa, or 
any other territory or possession of the United 
States. 

(Pub. L. 95–238, title III, § 303, Feb. 25, 1978, 92 
Stat. 79.) 

REFERENCES IN TEXT 

Section 7525 of title 42, referred to in par. (4), was in 

the original ‘‘section 206 of the Clean Air Act (42 U.S.C. 

1857f–5)’’, meaning act July 14, 1955, ch. 360, § 206, as 

added Dec. 31, 1970, Pub. L. 91–604, § 8(a), 84 Stat. 1694, 
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which was formerly classified to section 1857f–5 of Title 

42, The Public Health and Welfare, and which is classi-

fied to section 7525 of Title 42 pursuant to the general 

revision of the Clean Air Act by Pub. L. 95–95, Aug. 7, 

1977, 91 Stat. 685. 

§ 2703. Advanced systems program implementa-
tion by Secretary of Energy 

(a) Establishment and conduct of program 

The Secretary of Energy shall establish, with-
in the Department of Energy, a program to in-
sure the development of advanced automobile 
propulsion systems within 5 years after Feb-
ruary 25, 1978, or within the shortest practicable 
time, consistent with appropriate research and 
development technique. In conducting such pro-
gram, the Secretary of Energy shall— 

(1) establish and conduct new projects and 
accelerate existing projects which may con-
tribute to the development of advanced auto-
mobile propulsion systems; 

(2) give priority attention to the develop-
ment of advanced propulsion systems with ap-
propriate attention to those advanced propul-
sion systems which are flexible in the type of 
fuel used; and 

(3) insure that research and development 
under this chapter supplements, but neither 
supplants nor duplicates, the automotive re-
search and development efforts of private in-
dustry. 

(b) Contracts and grants with Federal agencies, 
laboratories, etc. 

The Secretary of Energy shall, in fulfilling his 
responsibilities under this chapter, make con-
tracts and grants with any Federal agency, lab-
oratory, university, nonprofit organization, in-
dustrial organization, public or private agency, 
institution, organization, corporation, partner-
ship, or individual for research and development 
leading to advanced automobile propulsion sys-
tems which are likely to help meet the Nation’s 
long-term goals with respect to fuel economy, 
environmental protection, and other objectives. 

(c) Federal laboratories; priority for financial as-
sistance; functions 

In providing financial assistance under this 
chapter, the Secretary of Energy shall give full 
consideration to the capabilities of Federal lab-
oratories, except that not more than 60 per cen-
tum of the funds appropriated pursuant to the 
authorization under section 2710 of this title 
shall be directly expended in Federal labora-
tories. In accordance with section 2706 of this 
title, such laboratories shall be available for 
testing components and subsystems which, in 
the Secretary of Energy’s judgment, is likely to 
contribute to the development of advanced auto-
mobile propulsion systems. 

(d) Evaluations, testing, information dissemina-
tion, and reporting functions 

The Secretary of Energy shall conduct evalua-
tions, arrange for tests, and disseminate infor-
mation pursuant to section 2706 of this title and 
submit reports required under section 2709 of 
this title. 

(e) Intensification of research in basic areas by 
Department of Energy 

The Department of Energy shall intensify re-
search in key basic science areas in which the 

lack of knowledge limits development of ad-
vanced automobile propulsion systems. 

(f) Program provisions and requirements; admin-
istrative and judicial procedures applicable 
to contracts, grants, or projects; additional 
information for reports and budget submis-
sions; nonretroactivity of provisions and re-
quirements 

(1) The Secretary of Energy shall insure that 
the conduct of the program as defined in sub-
section (a) of this section— 

(A) supplements the automotive propulsion 
system research and development efforts of in-
dustry; 

(B) is not formulated in a manner that will 
supplant private industry research and devel-
opment or displace or lessen industry’s re-
search and development; and 

(C) avoids duplication of private research 
and development. 

(2) To that end, the Secretary of Energy shall 
issue administrative regulations, within 60 days 
after February 25, 1978, which shall specify pro-
cedures, standards, and criteria for the timely 
review for compliance of each new contract, 
grant, Department of Energy project, or other 
agency project funded or to be funded under the 
authority of this Act. Such regulations shall re-
quire that the Secretary of Energy or his des-
ignee shall certify that each such contract, 
grant, or project satisfies the requirement of 
this subsection, and shall include in such certifi-
cation a discussion of the relationship of any re-
lated or comparable industry research and de-
velopment, in terms of this subsection, to the 
proposed research and development under the 
authority of this Act. The discussion shall also 
address related issues, such as cost sharing and 
patent rights. 

(3) Such certifications shall be available to the 
Committee on Science, Space, and Technology 
of the House of Representatives and the Com-
mittee on Energy and Natural Resources of the 
Senate. The provisions of chapter 5 of title 5 
shall not apply to such certifications and no 
court shall have any jurisdiction to review the 
preparation or adequacy of such certifications; 
but section 553 of title 5 and section 5916 of title 
42 shall apply to public disclosure of such cer-
tifications. 

(4) The Secretary of Energy also shall include 
in the report required by section 2709(a) of this 
title a detailed discussion of how each research 
and development contract, grant, or project 
funded under the authority of this Act satisfies 
the requirement of this subsection. 

(5) Further, the Secretary of Energy in each 
annual budget submission to the Congress, or 
amendment thereto, for the programs author-
ized by this Act shall describe how each identi-
fied research and development effort in such 
submission satisfies the requirements of this 
subsection. 

(6) The provisions and requirements of this 
subsection shall not apply with respect to any 
contract, grant, or project which was entered 
into, made, or formally approved and initiated 
prior to February 25, 1978, or with respect to any 
renewal or extension thereof. 
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(Pub. L. 95–238, title III, § 304, Feb. 25, 1978, 92 
Stat. 79; Pub. L. 103–437, § 5(b)(4), Nov. 2, 1994, 108 
Stat. 4582.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (f), is Pub. L. 95–238, 

Feb. 25, 1978, 92 Stat. 47, known as the Department of 

Energy Act of 1978—Civilian Applications. For com-

plete classification of this Act to the Code, see Tables. 

AMENDMENTS 

1994—Subsec. (f)(3). Pub. L. 103–437 substituted ‘‘Com-

mittee on Science, Space, and Technology’’ for ‘‘Com-

mittee on Science and Technology’’. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2705 of this title. 

§ 2704. Evaluation by Secretary of Transpor-
tation on utilization of advanced technology 
by automobile industry 

The Secretary of Transportation, in further-
ance of the purposes of this chapter, shall evalu-
ate the extent to which the automobile industry 
utilizes advanced automotive technology which 
is or could be made available to it. 

(Pub. L. 95–238, title III, § 305, Feb. 25, 1978, 92 
Stat. 81; Pub. L. 104–66, title I, § 1121(i), Dec. 21, 
1995, 109 Stat. 724.) 

AMENDMENTS 

1995—Pub. L. 104–66 struck out at end ‘‘The Secretary 

of Transportation shall submit a report to the Congress 

each year on the results of such evaluation including 

any appropriate recommendations which may encour-

age the utilization of advanced automobile technology 

by the automobile industry.’’ 

§ 2705. Coordinating and consulting require-
ments and authorities of Secretary of Energy 

(a) Conduct of overall management responsibil-
ities 

The Secretary of Energy shall have overall 
management responsibility for carrying out the 
program under section 2703 of this title. In car-
rying out such program, the Secretary of En-
ergy, consistent with such overall management 
responsibility— 

(1) shall utilize the expertise of the Depart-
ment of Transportation to the extent deemed 
appropriate by the Secretary of Energy; and 

(2) may utilize any other Federal agency (ex-
cept as provided in paragraph (1)) in accord-
ance with subsection (c) of this section in car-
rying out any activities under this chapter, to 
the extent that the Secretary of Energy deter-
mines that any such agency has capabilities 
which would allow such agency to contribute 
to the purposes of this chapter. 

(b) Exercise of powers by Secretary of Transpor-
tation 

The Secretary of Transportation, whenever 
the expertise of the Department of Transpor-
tation is utilized in accordance with subsection 

(a) of this section, may exercise the powers 
granted to the Secretary of Energy under sub-
section (c) of this section and shall enter into 
contracts and make grants for such purpose, 
subject to the overall management responsibil-
ity of the Secretary of Energy. 

(c) Requests for assistance of Federal depart-
ments, etc. 

The Secretary of Energy may, in accordance 
with subsection (a) of this section, obtain the 
assistance of any department, agency, or instru-
mentality of the executive branch of the Federal 
Government upon written request, on a reim-
bursable basis or otherwise and with the consent 
of such department, agency, or instrumentality. 
Each such request shall identify the assistance 
the Secretary of Energy deems necessary to 
carry out any duty under this chapter. 

(d) Consultations with Administrator of Environ-
mental Protection Agency and Secretary of 
Transportation; establishment of procedures 
for periodic consultation with interested 
groups; establishment and functions of advi-
sory panels 

The Secretary of Energy shall consult with 
the Administrator of the Environmental Protec-
tion Agency and the Secretary of Transpor-
tation, and shall establish procedures for peri-
odic consultation with representatives of 
science, industry, and such other groups as may 
have special expertise in the area of automobile 
propulsion system research, development, and 
technology. The Secretary of Energy may estab-
lish such advisory panels as he deems appro-
priate to review and make recommendations 
with respect to applications for funding under 
this chapter. 

(e) Responsibilities under other Federal auto-
motive research, development, and dem-
onstration provisions unaffected 

Nothing contained in this chapter shall be 
construed to reduce in any way the responsibil-
ities of the Secretary of Energy for automotive 
research, development, and demonstration under 
the Energy Reorganization Act of 1974 (42 U.S.C. 
5801 et seq.) and the Federal Nonnuclear Energy 
Research and Development Act of 1974 (42 U.S.C. 
5901 et seq.). 

(Pub. L. 95–238, title III, § 306, Feb. 25, 1978, 92 
Stat. 81.) 

REFERENCES IN TEXT 

The Energy Reorganization Act of 1974 (42 U.S.C. 5801 

et seq.), referred to in subsec. (e), is Pub. L. 93–438, Oct. 

11, 1974, 88 Stat. 1233, as amended, which is classified 

principally to chapter 73 (§ 5801 et seq.) of Title 42, The 

Public Health and Welfare. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 5801 of Title 42 and Tables. 

The Federal Nonnuclear Energy Research and Devel-

opment Act of 1974 (42 U.S.C. 5901 et seq.), referred to 

in subsec. (e), is Pub. L. 93–577, Dec. 31, 1974, 88 Stat. 

1878, as amended, which is classified generally to chap-

ter 74 (§ 5901 et seq.) of Title 42. For complete classifica-

tion of this Act to the Code, see Short Title note set 

out under section 5901 of Title 42 and Tables. 
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1 See References in Text note below. 

§ 2706. Informational and testing functions of 
Secretary of Energy 

(a) Evaluations of new or improved technologies 
pursuant to written submissions 

The Secretary of Energy shall, for the pur-
poses of performing his responsibilities under 
this chapter, consider any reasonable new or im-
proved technology, a description of which is sub-
mitted to the Secretary of Energy in writing, 
which could lead or contribute to the develop-
ment of advanced automobile propulsion system 
technology. 

(b) Testing by Administrator of Environmental 
Protection Agency of systems developed 
under research and development program or 
submitted by Secretary; scope and purposes 
of tests; submission of test data and results 
to Secretary 

The Administrator of the Environmental Pro-
tection Agency shall test, or cause to be tested, 
in a facility subject to Environmental Protec-
tion Agency supervision, each advanced auto-
mobile propulsion system in an appropriately 
modified production vehicle equipped with such 
a system developed in whole or in part with Fed-
eral financial assistance under this chapter, or 
referred to the Administrator of the Environ-
mental Protection Agency for such purpose by 
the Secretary of Energy, to determine whether 
such vehicle complies with any exhaust emis-
sion standards or any other requirements pro-
mulgated or reasonably expected to be promul-
gated under any provision of the Clean Air Act 
(42 U.S.C. 1857 et seq.) [42 U.S.C. 7401 et seq.], the 
Noise Control Act of 1972 (42 U.S.C. 4901 et seq.), 
or any other provision of Federal law adminis-
tered by the Administrator of the Environ-
mental Protection Agency. In conjunction with 
any test for compliance with exhaust emission 
standards under this section, the Administrator 
of the Environmental Protection Agency shall 
also conduct tests to determine the fuel econ-
omy of such vehicle. The Administrator of the 
Environmental Protection Agency shall submit 
all test data and the results of such tests to the 
Secretary of Energy. 

(c) Collection, analysis, and dissemination of in-
formation, data, and materials to developers 

The Secretary of Energy shall collect, analyze, 
and disseminate to developers information, 
data, and materials that may be relevant to the 
development of advanced automobile propulsion 
system technology. 

(Pub. L. 95–238, title III, § 307, Feb. 25, 1978, 92 
Stat. 82.) 

REFERENCES IN TEXT 

The Clean Air Act, referred to in subsec. (b), is act 

July 14, 1955, ch. 360, 69 Stat. 322, as amended, which is 

classified generally to chapter 85 (§ 7401 et seq.) of Title 

42, The Public Health and Welfare. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 7401 of Title 42 and Tables. 
The Noise Control Act of 1972 (42 U.S.C. 4901 et seq.), 

referred to in subsec. (b), is Pub. L. 92–574, Oct. 27, 1972, 

86 Stat. 1234, as amended, which is classified principally 

to chapter 65 (§ 4901 et seq.) of Title 42. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 4901 of Title 42 and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2703 of this title. 

§ 2707. Patents and inventions; statutory provi-
sions applicable; contracts or grants covered 

Section 5908 of title 42 shall apply to any con-
tract (including any assignment, substitution of 
parties, or subcontract thereunder) or grant, en-
tered into, made, or issued by the Secretary of 
Energy under this chapter. 

(Pub. L. 95–238, title III, § 308, Feb. 25, 1978, 92 
Stat. 82.) 

§ 2708. Comptroller General audit and examina-
tion of books, etc.; statutory provisions appli-
cable; contracts or grants covered 

Section 5876 of title 42 shall apply with respect 
to the authority of the Comptroller General to 
have access to and rights of examination of 
books, documents, papers, and records of recipi-
ents of financial assistance under this chapter; 
except that for the purposes of this chapter, the 
term ‘‘contract’’ (as used in section 2206 of title 
42, insofar as it relates to such section 5876 of 
title 42) means ‘‘contract or grant’’. 

(Pub. L. 95–238, title III, § 309, Feb. 25, 1978, 92 
Stat. 82.) 

§ 2709. Reports to Congress by Secretary of En-
ergy 

(a) Comprehensive program, etc. 

As a separate part of the annual report sub-
mitted under section 5914(a) 1 of title 42 with re-
spect to the comprehensive plan and program 
then in effect under section 5905(a) and (b) of 
title 42, the Secretary of Energy shall submit to 
Congress an annual report of activities under 
this chapter. Such report shall include— 

(1) a current comprehensive program defini-
tion for implementing this chapter; 

(2) an evaluation of the state of automobile 
propulsion system research and development 
in the United States; 

(3) the number and amount of contracts and 
grants made under this chapter; 

(4) an analysis of the progress made in devel-
oping advanced automobile propulsion system 
technology; and 

(5) suggestions for improvements in ad-
vanced automobile propulsion system research 
and development, including recommendations 
for legislation. 

(b) Study on financial obligation guarantees 

The Secretary of Energy shall conduct a sur-
vey of developers, lending institutions, and 
other appropriate persons or institutions and 
shall otherwise make a study for the purpose of 
determining whether, and under what condi-
tions, research, development, demonstration, 
and commercial availability of advanced auto-
mobile propulsion system technology may be 
aided by the guarantee of financial obligations 
by the Federal Government. The Secretary of 
Energy shall report the results of such survey 
and study to the Congress within 1 year after 
February 25, 1978. Such report shall include an 
examination of those stages of advanced auto-
mobile propulsion system technology research, 
development, demonstration, and commer-
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cialization for which financial obligation guar-
antees may be useful or appropriate and shall 
contain such legislative recommendations as 
may be necessary. 

(Pub. L. 95–238, title III, § 310, Feb. 25, 1978, 92 
Stat. 83.) 

REFERENCES IN TEXT 

Section 5914 of title 42, referred to in subsec. (a), was 

omitted from the Code. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2703 of this title. 

§ 2710. Authorization of appropriations 

There is authorized to be appropriated to 
carry out the purposes of this chapter, in addi-
tion to any amounts made available for such 
purposes pursuant to title I of this Act, the sum 
of $12,500,000 for the fiscal year ending Septem-
ber 30, 1978. 

(Pub. L. 95–238, title III, § 312, Feb. 25, 1978, 92 
Stat. 83.) 

REFERENCES IN TEXT 

Title I of this Act, referred to in text, is title I 

(§§ 101–107) of Pub. L. 95–238, Feb. 25, 1978, 92 Stat. 47. 

For complete classification of this title to the Code, see 

Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2703 of this title. 

CHAPTER 55—PETROLEUM MARKETING 
PRACTICES 

SUBCHAPTER I—FRANCHISE PROTECTION 

Sec. 

2801. Definitions. 

2802. Franchise relationship. 

(a) General prohibition against termi-

nation or nonrenewal. 

(b) Precondition and grounds for termi-

nation or nonrenewal. 

(c) Definition. 

(d) Compensation, etc., for franchisee 

upon condemnation or destruction 

of marketing premises. 

2803. Trial and interim franchises. 

(a) Nonapplicability of statutory non-

renewal provisions. 

(b) Definitions. 

(c) Nonrenewal upon meeting statutory 

notification requirements. 

2804. Notification of termination or nonrenewal of 

franchise relationship. 

(a) General requirements applicable to 

franchisor. 

(b) Additional requirements applicable to 

franchisor. 

(c) Manner and form of notification. 

(d) Preparation, publication, etc., of stat-

utory summaries. 

2805. Enforcement provisions. 

(a) Maintenance of civil action by fran-

chisee against franchisor; jurisdic-

tion and venue; time for commence-

ment of action. 

(b) Equitable relief by court; bond re-

quirements; grounds for nonexercise 

of court’s equitable powers. 

(c) Burden of proof; burden of going for-

ward with evidence. 

Sec. 

(d) Actual and exemplary damages and 

attorney and expert witness fees to 

franchisee; determination by court 

of right to exemplary damages and 

amount; attorney and expert wit-

ness fees to franchisor for frivolous 

actions. 
(e) Discretionary power of court to com-

pel continuation or renewal of fran-

chise relationship; grounds for non-

compulsion; right of franchisee to 

actual damages and attorney and 

expert witness fees unaffected. 
(f) Release or waiver of rights. 

2806. Relationship of statutory provisions to State 

and local laws. 

(a) Termination or nonrenewal of fran-

chise. 

(b) Transfer or assignment of franchise. 

SUBCHAPTER II—OCTANE DISCLOSURE 

2821. Definitions. 

2822. Automotive fuel rating testing and disclosure 

requirements. 

(a) Determination and certification of 

automotive fuel rating by refiner 

distributing automotive fuel. 

(b) Certification of automotive fuel rat-

ing by distributor receiving and dis-

tributing automotive fuel with cer-

tified automotive fuel rating; use of 

automotive fuel rating for certifi-

cation by distributor. 

(c) Display of automotive fuel rating by 

automotive fuel retailer; use of 

automotive fuel rating for display. 

(d) Display or representation of auto-

motive fuel requirements for new 

motor vehicles by manufacturer of 

such vehicles; promulgation of rules 

by Federal Trade Commission. 

(e) Representation of antiknock charac-

teristics of automotive fuel by per-

son distributing automotive fuel; 

use of automotive fuel rating in rep-

resentation. 

(f) Additional statutory considerations 

respecting certification, display, or 

representation of automotive fuel 

rating of automotive fuel. 

(g) Nonapplicability of statutory require-

ments. 

(h) Display or representation of auto-

motive fuel requirement of motor 

vehicle not to create express or im-

plied warranty under State or Fed-

eral law respecting knocking char-

acteristics of automotive fuel. 

2823. Administration and enforcement provisions. 

(a) Procedural, investigative, and en-

forcement powers of Federal Trade 

Commission. 

(b) Testing, certification, and notice re-

quirements of Environmental Pro-

tection Agency; interagency en-

forcement agreements between Fed-

eral Trade Commission and Envi-

ronmental Protection Agency and 

other Federal agencies. 

(c) Promulgation of rules by Federal 

Trade Commission; contents; re-

quirements for compliance with 

rules. 

(d) Statutory provisions applicable for 

promulgation of rules. 

(e) Acts or practices constituting viola-

tions. 

2824. Relationship of statutory provisions to State 

and local laws. 
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Sec. 

SUBCHAPTER III—SUBSIDIZATION OF MOTOR 

FUEL MARKETING 

2841. Study by Secretary of Energy. 
(a) Consultation with Chairman of Fed-

eral Trade Commission, Attorney 

General, and other agencies deemed 

appropriate by Secretary. 
(b) Scope. 
(c) Notice to interested parties and op-

portunity to present written and 

oral data, views and arguments. 
(d) Report to Congress; contents and 

time for submission; Presidential 

promulgation of rules establishing 

interim measures; submission date 

and duration of interim measures; 

Congressional approval of interim 

measures. 
(e) Authorization of appropriations. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 5611 of this title. 

SUBCHAPTER I—FRANCHISE PROTECTION 

§ 2801. Definitions 

As used in this subchapter: 
(1)(A) The term ‘‘franchise’’ means any con-

tract— 
(i) between a refiner and a distributor, 
(ii) between a refiner and a retailer, 
(iii) between a distributor and another dis-

tributor, or 
(iv) between a distributor and a retailer, 

under which a refiner or distributor (as the case 
may be) authorizes or permits a retailer or dis-
tributor to use, in connection with the sale, con-
signment, or distribution of motor fuel, a trade-
mark which is owned or controlled by such re-
finer or by a refiner which supplies motor fuel to 
the distributor which authorizes or permits such 
use. 

(B) The term ‘‘franchise’’ includes— 
(i) any contract under which a retailer or 

distributor (as the case may be) is authorized 
or permitted to occupy leased marketing 
premises, which premises are to be employed 
in connection with the sale, consignment, or 
distribution of motor fuel under a trademark 
which is owned or controlled by such refiner or 
by a refiner which supplies motor fuel to the 
distributor which authorizes or permits such 
occupancy; 

(ii) any contract pertaining to the supply of 
motor fuel which is to be sold, consigned or 
distributed— 

(I) under a trademark owned or controlled 
by a refiner; or 

(II) under a contract which has existed 
continuously since May 15, 1973, and pursu-
ant to which, on May 15, 1973, motor fuel was 
sold, consigned or distributed under a trade-
mark owned or controlled on such date by a 
refiner; and 

(iii) the unexpired portion of any franchise, 
as defined by the preceding provisions of this 
paragraph, which is transferred or assigned as 
authorized by the provisions of such franchise 
or by any applicable provision of State law 
which permits such transfer or assignment 
without regard to any provision of the fran-
chise. 

(2) The term ‘‘franchise relationship’’ means 
the respective motor fuel marketing or distribu-
tion obligations and responsibilities of a fran-
chisor and a franchisee which result from the 
marketing of motor fuel under a franchise. 

(3) The term ‘‘franchisor’’ means a refiner or 
distributor (as the case may be) who authorizes 
or permits, under a franchise, a retailer or dis-
tributor to use a trademark in connection with 
the sale, consignment, or distribution of motor 
fuel. 

(4) The term ‘‘franchisee’’ means a retailer or 
distributor (as the case may be) who is author-
ized or permitted, under a franchise, to use a 
trademark in connection with the sale, consign-
ment, or distribution of motor fuel. 

(5) The term ‘‘refiner’’ means any person en-
gaged in the refining of crude oil to produce 
motor fuel, and includes any affiliate of such 
person. 

(6) The term ‘‘distributor’’ means any person, 
including any affiliate of such person, who— 

(A) purchases motor fuel for sale, consign-
ment, or distribution to another; or 

(B) receives motor fuel on consignment for 
consignment or distribution to his own motor 
fuel accounts or to accounts of his supplier, 
but shall not include a person who is an em-
ployee of, or merely serves as a common car-
rier providing transportation service for, such 
supplier. 

(7) The term ‘‘retailer’’ means any person who 
purchases motor fuel for sale to the general pub-
lic for ultimate consumption. 

(8) The term ‘‘marketing premises’’ means, in 
the case of any franchise, premises which, under 
such franchise, are to be employed by the fran-
chisee in connection with sale, consignment, or 
distribution of motor fuel. 

(9) The term ‘‘leased marketing premises’’ 
means marketing premises owned, leased, or in 
any way controlled by a franchisor and which 
the franchisee is authorized or permitted, under 
the franchise, to employ in connection with the 
sale, consignment, or distribution of motor fuel. 

(10) The term ‘‘contract’’ means any oral or 
written agreement. For supply purposes, deliv-
ery levels during the same month of the pre-
vious year shall be prima facie evidence of an 
agreement to deliver such levels. 

(11) The term ‘‘trademark’’ means any trade-
mark, trade name, service mark, or other identi-
fying symbol or name. 

(12) The term ‘‘motor fuel’’ means gasoline 
and diesel fuel of a type distributed for use as a 
fuel in self-propelled vehicles designed primarily 
for use on public streets, roads, and highways. 

(13) The term ‘‘failure’’ does not include— 
(A) any failure which is only technical or 

unimportant to the franchise relationship; 
(B) any failure for a cause beyond the rea-

sonable control of the franchisee; or 
(C) any failure based on a provision of the 

franchise which is illegal or unenforceable 
under the law of any State (or subdivision 
thereof). 

(14) The terms ‘‘fail to renew’’ and ‘‘non-
renewal’’ mean, with respect to any franchise 
relationship, a failure to reinstate, continue, or 
extend the franchise relationship— 
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(A) at the conclusion of the term, or on the 
expiration date, stated in the relevant fran-
chise; 

(B) at any time, in the case of the relevant 
franchise which does not state a term of dura-
tion or an expiration date; or 

(C) following a termination (on or after June 
19, 1978) of the relevant franchise which was 
entered into prior to June 19, 1978, and has not 
been renewed after such date. 

(15) The term ‘‘affiliate’’ means any person 
who (other than by means of a franchise) con-
trols, is controlled by, or is under common con-
trol with, any other person. 

(16) The term ‘‘relevant geographic market 
area’’ includes a State or a standard metropoli-
tan statistical area as periodically established 
by the Office of Management and Budget. 

(17) The term ‘‘termination’’ includes can-
cellation. 

(18) The term ‘‘commerce’’ means any trade, 
traffic, transportation, exchange, or other com-
merce— 

(A) between any State and any place outside 
of such State; or 

(B) which affects any trade, transportation, 
exchange, or other commerce described in sub-
paragraph (A). 

(19) The term ‘‘State’’ means any State of the 
United States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Is-
lands, American Samoa, Guam, and any other 
commonwealth, territory, or possession of the 
United States. 

(Pub. L. 95–297, title I, § 101, June 19, 1978, 92 
Stat. 322; Pub. L. 103–371, § 6, Oct. 19, 1994, 108 
Stat. 3486.) 

AMENDMENTS 

1994—Par. (13)(C). Pub. L. 103–371 added subpar. (C). 

SHORT TITLE OF 1994 AMENDMENT 

Section 1 of Pub. L. 103–371 provided that: ‘‘This Act 

[amending this section and sections 2802, 2805, and 2806 

of this title] may be cited as the ‘Petroleum Marketing 

Practices Act Amendments of 1994’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 95–297 provided: ‘‘That this Act 

[enacting this chapter and provisions set out as a note 

under section 2822 of this title] may be cited as the ‘Pe-

troleum Marketing Practices Act’.’’ 

§ 2802. Franchise relationship 

(a) General prohibition against termination or 
nonrenewal 

Except as provided in subsection (b) of this 
section and section 2803 of this title, no franchi-
sor engaged in the sale, consignment, or dis-
tribution of motor fuel in commerce may— 

(1) terminate any franchise (entered into or 
renewed on or after June 19, 1978) prior to the 
conclusion of the term, or the expiration date, 
stated in the franchise; or 

(2) fail to renew any franchise relationship 
(without regard to the date on which the rel-
evant franchise was entered into or renewed). 

(b) Precondition and grounds for termination or 
nonrenewal 

(1) Any franchisor may terminate any fran-
chise (entered into or renewed on or after June 

19, 1978) or may fail to renew any franchise rela-
tionship, if— 

(A) the notification requirements of section 
2804 of this title are met; and 

(B) such termination is based upon a ground 
described in paragraph (2) or such nonrenewal 
is based upon a ground described in paragraph 
(2) or (3). 

(2) For purposes of this subsection, the follow-
ing are grounds for termination of a franchise or 
nonrenewal of a franchise relationship: 

(A) A failure by the franchisee to comply 
with any provision of the franchise, which pro-
vision is both reasonable and of material sig-
nificance to the franchise relationship, if the 
franchisor first acquired actual or construc-
tive knowledge of such failure— 

(i) not more than 120 days prior to the date 
on which notification of termination or non-
renewal is given, if notification is given pur-
suant to section 2804(a) of this title; or 

(ii) not more than 60 days prior to the date 
on which notification of termination or non-
renewal is given, if less than 90 days notifi-
cation is given pursuant to section 2804(b)(1) 
of this title. 

(B) A failure by the franchisee to exert good 
faith efforts to carry out the provisions of the 
franchise, if— 

(i) the franchisee was apprised by the fran-
chisor in writing of such failure and was af-
forded a reasonable opportunity to exert 
good faith efforts to carry out such provi-
sions; and 

(ii) such failure thereafter continued with-
in the period which began not more than 180 
days before the date notification of termi-
nation or nonrenewal was given pursuant to 
section 2804 of this title. 

(C) The occurrence of an event which is rel-
evant to the franchise relationship and as a re-
sult of which termination of the franchise or 
nonrenewal of the franchise relationship is 
reasonable, if such event occurs during the pe-
riod the franchise is in effect and the franchi-
sor first acquired actual or constructive 
knowledge of such occurrence— 

(i) not more than 120 days prior to the date 
on which notification of termination or non-
renewal is given, if notification is given pur-
suant to section 2804(a) of this title; or 

(ii) not more than 60 days prior to the date 
on which notification of termination or non-
renewal is given, if less than 90 days notifi-
cation is given pursuant to section 2804(b)(1) 
of this title. 

(D) An agreement, in writing, between the 
franchisor and the franchisee to terminate the 
franchise or not to renew the franchise rela-
tionship, if— 

(i) such agreement is entered into not 
more than 180 days prior to the date of such 
termination or, in the case of nonrenewal, 
not more than 180 days prior to the conclu-
sion of the term, or the expiration date, 
stated in the franchise; 

(ii) the franchisee is promptly provided 
with a copy of such agreement, together 
with the summary statement described in 
section 2804(d) of this title; and 
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(iii) within 7 days after the date on which 
the franchisee is provided a copy of such 
agreement, the franchisee has not posted by 
certified mail a written notice to the fran-
chisor repudiating such agreement. 

(E) In the case of any franchise entered into 
prior to June 19, 1978, and in the case of any 
franchise entered into or renewed on or after 
such date (the term of which is 3 years or 
longer, or with respect to which the franchisee 
was offered a term of 3 years or longer), a de-
termination made by the franchisor in good 
faith and in the normal course of business to 
withdraw from the marketing of motor fuel 
through retail outlets in the relevant geo-
graphic market area in which the marketing 
premises are located, if— 

(i) such determination— 
(I) was made after the date such fran-

chise was entered into or renewed, and 
(II) was based upon the occurrence of 

changes in relevant facts and circum-
stances after such date; 

(ii) the termination or nonrenewal is not 
for the purpose of converting the premises, 
which are the subject of the franchise, to op-
eration by employees or agents of the fran-
chisor for such franchisor’s own account; 
and 

(iii) in the case of leased marketing prem-
ises— 

(I) the franchisor, during the 180-day pe-
riod after notification was given pursuant 
to section 2804 of this title, either made a 
bona fide offer to sell, transfer, or assign 
to the franchisee such franchisor’s inter-
ests in such premises, or, if applicable, of-
fered the franchisee a right of first refusal 
of at least 45 days duration of an offer, 
made by another, to purchase such fran-
chisor’s interest in such premises; or 

(II) in the case of the sale, transfer, or 
assignment to another person of the fran-
chisor’s interest in such premises in con-
nection with the sale, transfer, or assign-
ment to such other person of the franchi-
sor’s interest in one or more other market-
ing premises, if such other person offers, in 
good faith, a franchise to the franchisee on 
terms and conditions which are not dis-
criminatory to the franchisee as compared 
to franchises then currently being offered 
by such other person or franchises then in 
effect and with respect to which such other 
person is the franchisor. 

(3) For purposes of this subsection, the follow-
ing are grounds for nonrenewal of a franchise re-
lationship: 

(A) The failure of the franchisor and the 
franchisee to agree to changes or additions to 
the provisions of the franchise, if— 

(i) such changes or additions are the result 
of determinations made by the franchisor in 
good faith and in the normal course of busi-
ness; and 

(ii) such failure is not the result of the 
franchisor’s insistence upon such changes or 
additions for the purpose of converting the 
leased marketing premises to operation by 
employees or agents of the franchisor for the 

benefit of the franchisor or otherwise pre-
venting the renewal of the franchise rela-
tionship. 

(B) The receipt of numerous bona fide cus-
tomer complaints by the franchisor concern-
ing the franchisee’s operation of the market-
ing premises, if— 

(i) the franchisee was promptly apprised of 
the existence and nature of such complaints 
following receipt of such complaints by the 
franchisor; and 

(ii) if such complaints related to the condi-
tion of such premises or to the conduct of 
any employee of such franchisee, the fran-
chisee did not promptly take action to cure 
or correct the basis of such complaints. 

(C) A failure by the franchisee to operate the 
marketing premises in a clean, safe, and 
healthful manner, if the franchisee failed to do 
so on two or more previous occasions and the 
franchisor notified the franchisee of such fail-
ures. 

(D) In the case of any franchise entered into 
prior to June 19, 1978, (the unexpired term of 
which, on such date, is 3 years or longer) and, 
in the case of any franchise entered into or re-
newed on or after such date (the term of which 
was 3 years or longer, or with respect to which 
the franchisee was offered a term of 3 years or 
longer), a determination made by the franchi-
sor in good faith and in the normal course of 
business, if— 

(i) such determination is— 
(I) to convert the leased marketing 

premises to a use other than the sale or 
distribution of motor fuel, 

(II) to materially alter, add to, or re-
place such premises, 

(III) to sell such premises, or 
(IV) that renewal of the franchise rela-

tionship is likely to be uneconomical to 
the franchisor despite any reasonable 
changes or reasonable additions to the pro-
visions of the franchise which may be ac-
ceptable to the franchisee; 

(ii) with respect to a determination re-
ferred to in subclause (II) or (IV), such deter-
mination is not made for the purpose of con-
verting the leased marketing premises to op-
eration by employees or agents of the fran-
chisor for such franchisor’s own account; 
and 

(iii) in the case of leased marketing prem-
ises such franchisor, during the 90-day period 
after notification was given pursuant to sec-
tion 2804 of this title, either— 

(I) made a bona fide offer to sell, trans-
fer, or assign to the franchisee such fran-
chisor’s interests in such premises; or 

(II) if applicable, offered the franchisee a 
right of first refusal of at least 45-days du-
ration of an offer, made by another, to pur-
chase such franchisor’s interest in such 
premises. 

(c) Definition 

As used in subsection (b)(2)(C) of this section, 
the term ‘‘an event which is relevant to the 
franchise relationship and as a result of which 
termination of the franchise or nonrenewal of 
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the franchise relationship is reasonable’’ in-
cludes events such as— 

(1) fraud or criminal misconduct by the fran-
chisee relevant to the operation of the mar-
keting premises; 

(2) declaration of bankruptcy or judicial de-
termination of insolvency of the franchisee; 

(3) continuing severe physical or mental dis-
ability of the franchisee of at least 3 months 
duration which renders the franchisee unable 
to provide for the continued proper operation 
of the marketing premises; 

(4) loss of the franchisor’s right to grant pos-
session of the leased marketing premises 
through expiration of an underlying lease, if— 

(A) the franchisee was notified in writing, 
prior to the commencement of the term of 
the then existing franchise— 

(i) of the duration of the underlying 
lease; and 

(ii) of the fact that such underlying lease 
might expire and not be renewed during 
the term of such franchise (in the case of 
termination) or at the end of such term (in 
the case of nonrenewal); 

(B) during the 90-day period after notifica-
tion was given pursuant to section 2804 of 
this title, the franchisor offers to assign to 
the franchisee any option to extend the un-
derlying lease or option to purchase the 
marketing premises that is held by the fran-
chisor, except that the franchisor may con-
dition the assignment upon receipt by the 
franchisor of— 

(i) an unconditional release executed by 
both the landowner and the franchisee re-
leasing the franchisor from any and all li-
ability accruing after the date of the as-
signment for— 

(I) financial obligations under the op-
tion (or the resulting extended lease or 
purchase agreement); 

(II) environmental contamination to 
(or originating from) the marketing 
premises; or 

(III) the operation or condition of the 
marketing premises; and 

(ii) an instrument executed by both the 
landowner and the franchisee that ensures 
the franchisor and the contractors of the 
franchisor reasonable access to the mar-
keting premises for the purpose of testing 
for and remediating any environmental 
contamination that may be present at the 
premises; and 

(C) in a situation in which the franchisee 
acquires possession of the leased marketing 
premises effective immediately after the 
loss of the right of the franchisor to grant 
possession (through an assignment pursuant 
to subparagraph (B) or by obtaining a new 
lease or purchasing the marketing premises 
from the landowner), the franchisor (if re-
quested in writing by the franchisee not 
later than 30 days after notification was 
given pursuant to section 2804 of this title), 
during the 90-day period after notification 
was given pursuant to section 2804 of this 
title— 

(i) made a bona fide offer to sell, trans-
fer, or assign to the franchisee the interest 

of the franchisor in any improvements or 
equipment located on the premises; or 

(ii) if applicable, offered the franchisee a 
right of first refusal (for at least 45 days) 
of an offer, made by another person, to 
purchase the interest of the franchisor in 
the improvements and equipment. 

(5) condemnation or other taking, in whole 
or in part, of the marketing premises pursuant 
to the power of eminent domain; 

(6) loss of the franchisor’s right to grant the 
right to use the trademark which is the sub-
ject of the franchise, unless such loss was due 
to trademark abuse, violation of Federal or 
State law, or other fault or negligence of the 
franchisor, which such abuse, violation, or 
other fault or negligence is related to action 
taken in bad faith by the franchisor; 

(7) destruction (other than by the franchisor) 
of all or a substantial part of the marketing 
premises; 

(8) failure by the franchisee to pay to the 
franchisor in a timely manner when due all 
sums to which the franchisor is legally enti-
tled; 

(9) failure by the franchisee to operate the 
marketing premises for— 

(A) 7 consecutive days, or 
(B) such lesser period which under the 

facts and circumstances constitutes an un-
reasonable period of time; 

(10) willful adulteration, mislabeling or mis-
branding of motor fuels or other trademark 
violations by the franchisee; 

(11) knowing failure of the franchisee to 
comply with Federal, State, or local laws or 
regulations relevant to the operation of the 
marketing premises; and 

(12) conviction of the franchisee of any fel-
ony involving moral turpitude. 

(d) Compensation, etc., for franchisee upon con-
demnation or destruction of marketing prem-
ises 

In the case of any termination of a franchise 
(entered into or renewed on or after June 19, 
1978), or in the case of any nonrenewal of a fran-
chise relationship (without regard to the date on 
which such franchise relationship was entered 
into or renewed)— 

(1) if such termination or nonrenewal is 
based upon an event described in subsection 
(c)(5) of this section, the franchisor shall fairly 
apportion between the franchisor and the fran-
chisee compensation, if any, received by the 
franchisor based upon any loss of business op-
portunity or good will; and 

(2) if such termination or nonrenewal is 
based upon an event described in subsection 
(c)(7) of this section and the leased marketing 
premises are subsequently rebuilt or replaced 
by the franchisor and operated under a fran-
chise, the franchisor shall, within a reasonable 
period of time, grant to the franchisee a right 
of first refusal of the franchise under which 
such premises are to be operated. 

(Pub. L. 95–297, title I, § 102, June 19, 1978, 92 
Stat. 324; Pub. L. 103–371, §§ 2, 3, Oct. 19, 1994, 108 
Stat. 3484.) 
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AMENDMENTS 

1994—Subsec. (b)(3)(A)(ii). Pub. L. 103–371, § 2, inserted 

‘‘converting the leased marketing premises to oper-

ation by employees or agents of the franchisor for the 

benefit of the franchisor or otherwise’’ after ‘‘purpose 

of’’. 

Subsec. (c)(4). Pub. L. 103–371, § 3, redesignated por-

tion of introductory language of par. (4) as subpar. (A), 

redesignated former subpars. (A) and (B) as cls. (i) and 

(ii), respectively, of subpar. (A), and added subpars. (B) 

and (C). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2803, 2804, 2805 

of this title. 

§ 2803. Trial and interim franchises 

(a) Nonapplicability of statutory nonrenewal 
provisions 

The provisions of section 2802 of this title 
shall not apply to the nonrenewal of any fran-
chise relationship— 

(1) under a trial franchise; or 
(2) under an interim franchise. 

(b) Definitions 

For purposes of this section— 
(1) The term ‘‘trial franchise’’ means any 

franchise— 
(A) which is entered into on or after June 

19, 1978; 
(B) the franchisee of which has not pre-

viously been a party to a franchise with the 
franchisor; 

(C) the initial term of which is for a period 
of not more than 1 year; and 

(D) which is in writing and states clearly 
and conspicuously— 

(i) that the franchise is a trial franchise; 
(ii) the duration of the initial term of 

the franchise; 
(iii) that the franchisor may fail to 

renew the franchise relationship at the 
conclusion of the initial term stated in the 
franchise by notifying the franchisee, in 
accordance with the provisions of section 
2804 of this title, of the franchisor’s inten-
tion not to renew the franchise relation-
ship; and 

(iv) that the provisions of section 2802 of 
this title, limiting the right of a franchi-
sor to fail to renew a franchise relation-
ship, are not applicable to such trial fran-
chise. 

(2) The term ‘‘trial franchise’’ does not in-
clude any unexpired period of any term of any 
franchise (other than a trial franchise, as de-
fined by paragraph (1)) which was transferred 
or assigned by a franchisee to the extent au-
thorized by the provisions of the franchise or 
any applicable provision of State law which 
permits such transfer or assignment, without 
regard to any provision of the franchise. 

(3) The term ‘‘interim franchise’’ means any 
franchise— 

(A) which is entered into on or after June 
19, 1978; 

(B) the term of which, when combined with 
the terms of all prior interim franchises be-
tween the franchisor and the franchisee, 
does not exceed 3 years; 

(C) the effective date of which occurs im-
mediately after the expiration of a prior 
franchise, applicable to the marketing prem-
ises, which was not renewed if such non-
renewal— 

(i) was based upon a determination de-
scribed in section 2802(b)(2)(E) of this title, 
and 

(ii) the requirements of section 
2802(b)(2)(E) of this title were satisfied; and 

(D) which is in writing and states clearly 
and conspicuously— 

(i) that the franchise is an interim fran-
chise; 

(ii) the duration of the franchise; and 
(iii) that the franchisor may fail to 

renew the franchise at the conclusion of 
the term stated in the franchise based 
upon a determination made by the franchi-
sor in good faith and in the normal course 
of business to withdraw from the market-
ing of motor fuel through retail outlets in 
the relevant geographic market area in 
which the marketing premises are located 
if the requirements of section 
2802(b)(2)(E)(ii) and (iii) of this title are 
satisfied. 

(c) Nonrenewal upon meeting statutory notifica-
tion requirements 

If the notification requirements of section 2804 
of this title are met, any franchisor may fail to 
renew any franchise relationship— 

(1) under any trial franchise, at the conclu-
sion of the initial term of such trial franchise; 
and 

(2) under any interim franchise, at the con-
clusion of the term of such interim franchise, 
if— 

(A) such nonrenewal is based upon a deter-
mination described in section 2802(b)(2)(E) of 
this title; and 

(B) the requirements of section 
2802(b)(2)(E)(ii) and (iii) of this title are sat-
isfied. 

(Pub. L. 95–297, title I, § 103, June 19, 1978, 92 
Stat. 328.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2802, 2804, 2805 

of this title. 

§ 2804. Notification of termination or nonrenewal 
of franchise relationship 

(a) General requirements applicable to franchi-
sor 

Prior to termination of any franchise or non-
renewal of any franchise relationship, the fran-
chisor shall furnish notification of such termi-
nation or such nonrenewal to the franchisee who 
is a party to such franchise or such franchise re-
lationship— 

(1) in the manner described in subsection (c) 
of this section; and 

(2) except as provided in subsection (b) of 
this section, not less than 90 days prior to the 
date on which such termination or nonrenewal 
takes effect. 

(b) Additional requirements applicable to fran-
chisor 

(1) In circumstances in which it would not be 
reasonable for the franchisor to furnish notifica-
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tion, not less than 90 days prior to the date on 
which termination or nonrenewal takes effect, 
as required by subsection (a)(2) of this section— 

(A) such franchisor shall furnish notification 
to the franchisee affected thereby on the earli-
est date on which furnishing of such notifica-
tion is reasonably practicable; and 

(B) in the case of leased marketing premises, 
such franchisor— 

(i) may not establish a new franchise rela-
tionship with respect to such premises be-
fore the expiration of the 30-day period 
which begins— 

(I) on the date notification was posted or 
personally delivered, or 

(II) if later, on the date on which such 
termination or nonrenewal takes effect; 
and 

(ii) may, if permitted to do so by the fran-
chise agreement, repossess such premises 
and, in circumstances under which it would 
be reasonable to do so, operate such prem-
ises through employees or agents. 

(2) In the case of any termination of any fran-
chise or any nonrenewal of any franchise rela-
tionship pursuant to the provisions of section 
2802(b)(2)(E) of this title or section 2803(c)(2) of 
this title, the franchisor shall— 

(A) furnish notification to the franchisee not 
less than 180 days prior to the date on which 
such termination or nonrenewal takes effect; 
and 

(B) promptly provide a copy of such notifica-
tion, together with a plan describing the 
schedule and conditions under which the fran-
chisor will withdraw from the marketing of 
motor fuel through retail outlets in the rel-
evant geographic area, to the Governor of each 
State which contains a portion of such area. 

(c) Manner and form of notification 

Notification under this section— 
(1) shall be in writing; 
(2) shall be posted by certified mail or per-

sonally delivered to the franchisee; and 
(3) shall contain— 

(A) a statement of intention to terminate 
the franchise or not to renew the franchise 
relationship, together with the reasons 
therefor; 

(B) the date on which such termination or 
nonrenewal takes effect; and 

(C) the summary statement prepared 
under subsection (d) of this section. 

(d) Preparation, publication, etc., of statutory 
summaries 

(1) Not later than 30 days after June 19, 1978, 
the Secretary of Energy shall prepare and pub-
lish in the Federal Register a simple and concise 
summary of the provisions of this subchapter, 
including a statement of the respective respon-
sibilities of, and the remedies and relief avail-
able to, any franchisor and franchisee under this 
subchapter. 

(2) In the case of summaries required to be fur-
nished under the provisions of section 
2802(b)(2)(D) of this title or subsection (c)(3)(C) 
of this section before the date of publication of 
such summary in the Federal Register, such 
summary may be furnished not later than 5 days 

after it is so published rather than at the time 
required under such provisions. 

(Pub. L. 95–297, title I, § 104, June 19, 1978, 92 
Stat. 329.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2802, 2803, 2805 

of this title. 

§ 2805. Enforcement provisions 

(a) Maintenance of civil action by franchisee 
against franchisor; jurisdiction and venue; 
time for commencement of action 

If a franchisor fails to comply with the re-
quirements of section 2802 or 2803 of this title, 
the franchisee may maintain a civil action 
against such franchisor. Such action may be 
brought, without regard to the amount in con-
troversy, in the district court of the United 
States in any judicial district in which the prin-
cipal place of business of such franchisor is lo-
cated or in which such franchisee is doing busi-
ness, except that no such action may be main-
tained unless commenced within 1 year after the 
later of— 

(1) the date of termination of the franchise 
or nonrenewal of the franchise relationship; or 

(2) the date the franchisor fails to comply 
with the requirements of section 2802 or 2803 of 
this title. 

(b) Equitable relief by court; bond requirements; 
grounds for nonexercise of court’s equitable 
powers 

(1) In any action under subsection (a) of this 
section, the court shall grant such equitable re-
lief as the court determines is necessary to rem-
edy the effects of any failure to comply with the 
requirements of section 2802 or 2803 of this title, 
including declaratory judgment, mandatory or 
prohibitive injunctive relief, and interim equi-
table relief. 

(2) Except as provided in paragraph (3), in any 
action under subsection (a) of this section, the 
court shall grant a preliminary injunction if— 

(A) the franchisee shows— 
(i) the franchise of which he is a party has 

been terminated or the franchise relation-
ship of which he is a party has not been re-
newed, and 

(ii) there exist sufficiently serious ques-
tions going to the merits to make such ques-
tions a fair ground for litigation; and 

(B) the court determines that, on balance, 
the hardships imposed upon the franchisor by 
the issuance of such preliminary injunctive re-
lief will be less than the hardship which would 
be imposed upon such franchisee if such pre-
liminary injunctive relief were not granted. 

(3) Nothing in this subsection prevents any 
court from requiring the franchisee in any ac-
tion under subsection (a) of this section to post 
a bond, in an amount established by the court, 
prior to the issuance or continuation of any 
equitable relief. 

(4) In any action under subsection (a) of this 
section, the court need not exercise its equity 
powers to compel continuation or renewal of the 
franchise relationship if such action was com-
menced— 
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(A) more than 90 days after the date on 
which notification pursuant to section 2804(a) 
of this title was posted or personally delivered 
to the franchisee; 

(B) more than 180 days after the date on 
which notification pursuant to section 
2804(b)(2) of this title was posted or personally 
delivered to the franchisee; or 

(C) more than 30 days after the date on 
which the termination of such franchise or the 
nonrenewal of such franchise relationship 
takes effect if less than 90 days notification 
was provided pursuant to section 2804(b)(1) of 
this title. 

(c) Burden of proof; burden of going forward 
with evidence 

In any action under subsection (a) of this sec-
tion, the franchisee shall have the burden of 
proving the termination of the franchise or the 
nonrenewal of the franchise relationship. The 
franchisor shall bear the burden of going for-
ward with evidence to establish as an affirma-
tive defense that such termination or non-
renewal was permitted under section 2802(b) or 
2803 of this title, and, if applicable, that such 
franchisor complied with the requirements of 
section 2802(d) of this title. 

(d) Actual and exemplary damages and attorney 
and expert witness fees to franchisee; deter-
mination by court of right to exemplary dam-
ages and amount; attorney and expert wit-
ness fees to franchisor for frivolous actions 

(1) If the franchisee prevails in any action 
under subsection (a) of this section, such fran-
chisee shall be entitled— 

(A) consistent with the Federal Rules of 
Civil Procedure, to actual damages; 

(B) in the case of any such action which is 
based upon conduct of the franchisor which 
was in willful disregard of the requirements of 
section 2802 or 2803 of this title, or the rights 
of the franchisee thereunder, to exemplary 
damages, where appropriate; and 

(C) to reasonable attorney and expert wit-
ness fees to be paid by the franchisor, unless 
the court determines that only nominal dam-
ages are to be awarded to such franchisee, in 
which case the court, in its discretion, need 
not direct that such fees be paid by the fran-
chisor. 

(2) The question of whether to award exem-
plary damages and the amount of any such 
award shall be determined by the court and not 
by a jury. 

(3) In any action under subsection (a) of this 
section, the court may, in its discretion, direct 
that reasonable attorney and expert witness fees 
be paid by the franchisee if the court finds that 
such action is frivolous. 

(e) Discretionary power of court to compel con-
tinuation or renewal of franchise relation-
ship; grounds for noncompulsion; right of 
franchisee to actual damages and attorney 
and expert witness fees unaffected 

(1) In any action under subsection (a) of this 
section with respect to a failure of a franchisor 
to renew a franchise relationship in compliance 
with the requirements of section 2802 of this 
title, the court may not compel a continuation 

or renewal of the franchise relationship if the 
franchisor demonstrates to the satisfaction of 
the court that— 

(A) the basis for such nonrenewal is a deter-
mination made by the franchisor in good faith 
and in the normal course of business— 

(i) to convert the leased marketing prem-
ises to a use other than the sale or distribu-
tion of motor fuel, 

(ii) to materially alter, add to, or replace 
such premises, 

(iii) to sell such premises, 
(iv) to withdraw from the marketing of 

motor fuel through retail outlets in the rel-
evant geographic market area in which the 
marketing premises are located, or 

(v) that renewal of the franchise relation-
ship is likely to be uneconomical to the 
franchisor despite any reasonable changes or 
reasonable additions to the provisions of the 
franchise which may be acceptable to the 
franchisee; and 

(B) the requirements of section 2804 of this 
title have been complied with. 

(2) The provisions of paragraph (1) shall not af-
fect any right of any franchisee to recover ac-
tual damages and reasonable attorney and ex-
pert witness fees under subsection (d) of this 
section if such nonrenewal is prohibited by sec-
tion 2802 of this title. 

(f) Release or waiver of rights 

(1) No franchisor shall require, as a condition 
of entering into or renewing the franchise rela-
tionship, a franchisee to release or waive— 

(A) any right that the franchisee has under 
this subchapter or other Federal law; or 

(B) any right that the franchisee may have 
under any valid and applicable State law. 

(2) No provision of any franchise shall be valid 
or enforceable if the provision specifies that the 
interpretation or enforcement of the franchise 
shall be governed by the law of any State other 
than the State in which the franchisee has the 
principal place of business of the franchisee. 

(Pub. L. 95–297, title I, § 105, June 19, 1978, 92 
Stat. 331; Pub. L. 103–371, § 4, Oct. 19, 1994, 108 
Stat. 3485.) 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 

subsec. (d)(1), are set out in the Appendix to Title 28, 

Judiciary and Judicial Procedure. 

AMENDMENTS 

1994—Subsec. (f). Pub. L. 103–371 added subsec. (f). 

§ 2806. Relationship of statutory provisions to 
State and local laws 

(a) Termination or nonrenewal of franchise 

(1) To the extent that any provision of this 
subchapter applies to the termination (or the 
furnishing of notification with respect thereto) 
of any franchise, or to the nonrenewal (or the 
furnishing of notification with respect thereto) 
of any franchise relationship, no State or any 
political subdivision thereof may adopt, enforce, 
or continue in effect any provision of any law or 
regulation (including any remedy or penalty ap-
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plicable to any violation thereof) with respect to 
termination (or the furnishing of notification 
with respect thereto) of any such franchise or to 
the nonrenewal (or the furnishing of notification 
with respect thereto) of any such franchise rela-
tionship unless such provision of such law or 
regulation is the same as the applicable provi-
sion of this subchapter. 

(2) No State or political subdivision of a State 
may adopt, enforce, or continue in effect any 
provision of law (including a regulation) that re-
quires a payment for the goodwill of a franchi-
see on the termination of a franchise or non-
renewal of a franchise relationship authorized 
by this subchapter. 

(b) Transfer or assignment of franchise 

(1) Nothing in this subchapter authorizes any 
transfer or assignment of any franchise or pro-
hibits any transfer or assignment of any fran-
chise as authorized by the provisions of such 
franchise or by any applicable provision of State 
law which permits such transfer or assignment 
without regard to any provision of the franchise. 

(2) Nothing in this subchapter shall prohibit 
any State from specifying the terms and condi-
tions under which any franchise or franchise re-
lationship may be transferred to the designated 
successor of a franchisee upon the death of the 
franchisee. 

(Pub. L. 95–297, title I, § 106, June 19, 1978, 92 
Stat. 332; Pub. L. 103–371, § 5, Oct. 19, 1994, 108 
Stat. 3485.) 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–371, § 5(1), redesignated 

existing provisions as par. (1) and added par. (2). 
Subsec. (b). Pub. L. 103–371, § 5(2), redesignated exist-

ing provisions as par. (1) and added par. (2). 

SUBCHAPTER II—OCTANE DISCLOSURE 

§ 2821. Definitions 

As used in this subchapter: 
(1) The term ‘‘octane rating’’ means the rat-

ing of the antiknock characteristics of a grade 
or type of automotive fuel as determined by 
dividing by 2 the sum of the research octane 
number plus the motor octane number, unless 
another procedure is prescribed under section 
2823(c)(3) of this title, in which case such term 
means the rating of such characteristics as de-
termined under the procedure so prescribed. 

(2) The terms ‘‘research octane number’’ and 
‘‘motor octane number’’ have the meanings 
given such terms in the specifications of the 
American Society for Testing and Materials 
(ASTM) entitled ‘‘Standard Specification for 
Automotive Spark-Ignition Engine Fuel’’ des-
ignated D4814 (as in effect on June 19, 1978) 
and, with respect to any grade or type of auto-
motive gasoline, are determined in accordance 
with test methods set forth in ASTM standard 
test methods designated D 2699 and D 2700 (as 
in effect on such date). 

(3) The term ‘‘knock’’ means the combustion 
of a fuel spontaneously in localized areas of a 
cylinder of a spark-ignition engine, instead of 
the combustion of such fuel progressing from 
the spark. 

(4) The term ‘‘automotive fuel retailer’’ 
means any person who markets automotive 

fuel to the general public for ultimate con-
sumption. 

(5) The term ‘‘refiner’’ means any person en-
gaged in the production or importation of 
automotive fuel. 

(6) The term ‘‘automotive fuel’’ means liquid 
fuel of a type distributed for use as a fuel in 
any motor vehicle. 

(7) The term ‘‘motor vehicle’’ means any 
self-propelled four-wheeled vehicle, of less 
than 6,000 pounds gross vehicle weight, which 
is designed primarily for use on public streets, 
roads, and highways. 

(8) The term ‘‘new motor vehicle’’ means 
any motor vehicle the equitable or legal title 
to which has not previously been transferred 
to an ultimate purchaser. 

(9) The term ‘‘ultimate purchaser’’ means, 
with respect to any item, the first person who 
purchases such item for purposes other than 
resale. 

(10) The term ‘‘manufacturer’’ means any 
person who imports, manufactures, or assem-
bles motor vehicles for sale. 

(11) The term ‘‘automotive fuel require-
ment’’ means, with respect to automotive fuel 
for use in a motor vehicle or a class thereof, 
imported, manufactured, or assembled by a 
manufacturer, the minimum automotive fuel 
rating of such automotive fuel which such 
manufacturer recommends for the efficient op-
eration of such motor vehicle, or a substantial 
portion of such class, without knocking. 

(12) The term ‘‘model year’’ means a manu-
facturer’s annual production period (as deter-
mined by the Federal Trade Commission) for 
motor vehicles or a class of motor vehicles. If 
a manufacturer has no annual production pe-
riod, the term ‘‘model year’’ means the cal-
endar year. 

(13) The term ‘‘commerce’’ means any trade, 
traffic, transportation, exchange, or other 
commerce— 

(A) between any State and any place out-
side of such State; or 

(B) which affects any trade, transpor-
tation, exchange, or other commerce de-
scribed in subparagraph (A). 

(14) The term ‘‘State’’ means any State of 
the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the Virgin 
Islands, American Samoa, Guam, and any 
other commonwealth, territory, or possession 
of the United States. 

(15) the term ‘‘person’’, for purposes of ap-
plying any provision of the Federal Trade 
Commission Act [15 U.S.C. 41 et seq.] with re-
spect to any provision of the subchapter, in-
cludes a partnership and a corporation. 

(16) The term ‘‘distributor’’ means any per-
son who receives automotive fuel and distrib-
utes such automotive fuel to another person 
other than the ultimate purchaser. 

(17) The term ‘‘automotive fuel rating’’ 
means— 

(A) the octane rating of an automotive 
spark-ignition engine fuel; and 

(B) if provided for by the Federal Trade 
Commission by rule, the cetane rating of 
diesel fuel oils; or 

(C) another form of rating determined by 
the Federal Trade Commission, after con-
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sultation with the American Society for 
Testing and Materials, to be more appro-
priate to carry out the purposes of this sub-
chapter with respect to the automotive fuel 
concerned. 

(18)(A) The term ‘‘cetane rating’’ means a 
measure, as indicated by a cetane index or ce-
tane number, of the ignition quality of diesel 
fuel oil and of the influence of the diesel fuel 
oil on combustion roughness. 

(B) The term ‘‘cetane index’’ and the term 
‘‘cetane number’’ have the meanings deter-
mined in accordance with the test methods set 
forth in the American Society for Testing and 
Materials standard test methods— 

(i) designated D976 or D4737 in the case of 
cetane index; and 

(ii) designated D613 in the case of cetane 
number, 

(as in effect on October 24, 1992) and shall 
apply to any grade or type of diesel fuel oils 
defined in the specification of the American 
Society for Testing and Materials entitled 
‘‘Standard Specification for Diesel Fuel Oils’’ 
designated D975 (as in effect on October 24, 
1992). 

(Pub. L. 95–297, title II, § 201, June 19, 1978, 92 
Stat. 333; Pub. L. 102–486, title XV, 
§ 1501(a)–(c)(1), Oct. 24, 1992, 106 Stat. 2996.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 
par. (15), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as 
amended, which is classified generally to subchapter I 
(§ 41 et seq.) of chapter 2 of this title. For complete clas-
sification of this Act to the Code, see section 58 of this 
title and Tables. 

CODIFICATION 

October 24, 1992, referred to in par. (18)(B), was in the 
original ‘‘the date of the enactment of this Act’’ and 
‘‘such date’’, which were translated as meaning the 
date of enactment of Pub. L. 102–486, which enacted par. 
(18), to reflect the probable intent of Congress. 

AMENDMENTS 

1992—Par. (1). Pub. L. 102–486, § 1501(c)(1)(A), sub-
stituted ‘‘fuel’’ for ‘‘gasoline’’. 

Par. (2). Pub. L. 102–486, § 1501(c)(1)(B), substituted 
‘‘Standard Specification for Automotive Spark-Ignition 
Engine Fuel’’ for ‘‘Standard Specifications for Auto-
motive Gasoline’’ and ‘‘D4814 for ‘‘D 439’’. 

Par. (4). Pub. L. 102–486, § 1501(c)(1)(C), substituted 

‘‘automotive fuel’’ for first reference to ‘‘gasoline’’ and 

‘‘fuel’’ for second reference to ‘‘gasoline’’. 
Par. (5). Pub. L. 102–486, § 1501(c)(1)(D), added par. (5) 

and struck out former par. (5) which read as follows: 

‘‘The term ‘refiner’ means any person engaged in— 
‘‘(A) the refining of crude oil to produce automotive 

gasoline; or 
‘‘(B) the importation of automotive gasoline.’’ 

Par. (6). Pub. L. 102–486, § 1501(a), amended par. (6) 

generally. Prior to amendment, par. (6) read as follows: 

‘‘The term ‘automotive gasoline’ means gasoline of a 

type distributed for use as a fuel in any motor vehicle.’’ 
Par. (11). Pub. L. 102–486, § 1501(c)(1)(E), substituted 

‘‘automotive fuel’’ for ‘‘octane’’ before ‘‘requirement’’ 

and before ‘‘rating’’, and ‘‘fuel’’ for ‘‘gasoline’’ before 

‘‘for use’’ and before ‘‘which such’’. 
Par. (16). Pub. L. 102–486, § 1501(c)(1)(F), substituted 

‘‘automotive fuel’’ for ‘‘gasoline’’ in two places. 
Pars. (17), (18). Pub. L. 102–486, § 1501(b), added pars. 

(17) and (18). 

EFFECTIVE DATE OF 1992 AMENDMENT 

Section 1501(d)(1) of Pub. L. 102–486 provided that: 

‘‘The amendments made by this section [amending this 

section and sections 2822 and 2823 of this title] shall be-

come effective at the end of the one-year period begin-

ning on the date of the enactment of this Act [Oct. 24, 

1992].’’ 

REGULATIONS 

Section 1501(d)(2) of Pub. L. 102–486 provided that: 

‘‘The Federal Trade Commission shall, within 270 days 

after the date of the enactment of this Act [Oct. 24, 

1992], prescribe rules for the purpose of implementing 

the amendments made in this section [amending this 

section and sections 2822 and 2823 of this title].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2823 of this title. 

§ 2822. Automotive fuel rating testing and disclo-
sure requirements 

(a) Determination and certification of auto-
motive fuel rating by refiner distributing 
automotive fuel 

Each refiner who distributes automotive fuel 
in commerce shall— 

(1) determine the automotive fuel rating of 
any such fuel; and 

(2) if such refiner distributes such fuel to 
any person other than the ultimate purchaser, 
certify, consistent with the determination 
made under paragraph (1), the automotive fuel 
rating of such fuel. 

(b) Certification of automotive fuel rating by dis-
tributor receiving and distributing auto-
motive fuel with certified automotive fuel 
rating; use of automotive fuel rating for cer-
tification by distributor 

Each distributor who receives automotive 
fuel, the automotive fuel rating of which is cer-
tified to him under this section, and distributes 
such fuel in commerce to another person other 
than the ultimate purchaser shall certify to 
such other person the automotive fuel rating of 
such fuel consistent with— 

(1) the automotive fuel rating of such fuel 
certified to such distributor; or 

(2) if such distributor elects (at such time 
and in such manner as the Federal Trade Com-
mission may, by rule, prescribe), the auto-
motive fuel rating of such fuel determined by 
such distributor. 

(c) Display of automotive fuel rating by auto-
motive fuel retailer; use of automotive fuel 
rating for display 

Each automotive fuel retailer shall display in 
a clear and conspicuous manner, at the point of 
sale to ultimate purchasers of automotive fuel, 
the automotive fuel rating of such automotive 
fuel, which automotive fuel rating shall be con-
sistent with— 

(1) the automotive fuel rating of such auto-
motive fuel certified to such retailer under 
subsection (a)(2) or (b) of this section; 

(2) if such automotive fuel retailer elects (at 
such time and in such manner as the Federal 
Trade Commission may, by rule, prescribe), 
the automotive fuel rating of such automotive 
fuel determined by such retailer for such auto-
motive fuel; or 

(3) if such automotive fuel retailer is a re-
finer, the automotive fuel rating of such auto-
motive fuel determined under subsection (a)(1) 
of this section. 
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(d) Display or representation of automotive fuel 
requirements for new motor vehicles by 
manufacturer of such vehicles; promulgation 
of rules by Federal Trade Commission 

The Federal Trade Commission shall, by rule, 
prescribe requirements, applicable to any manu-
facturer of new motor vehicles, with respect to 
the display on each such motor vehicle (or rep-
resentation in connection with the sale of each 
such motor vehicle) of the automotive fuel re-
quirement of such motor vehicle. 

(e) Representation of antiknock characteristics 
of automotive fuel by person distributing 
automotive fuel; use of automotive fuel rat-
ing in representation 

No person who distributes automotive fuel in 
commerce may make any representation re-
specting the antiknock characteristics of such 
fuel unless such representation fairly discloses 
the automotive fuel rating of such fuel consist-
ent with such fuel’s automotive fuel rating as 
certified to or determined by such person under 
the foregoing provisions of this section. 

(f) Additional statutory considerations respect-
ing certification, display, or representation 
of automotive fuel rating of automotive fuel 

For purposes of this section, the automotive 
fuel rating of any automotive fuel shall be con-
sidered to be certified, displayed, or represented 
by any person consistent with the rating cer-
tified to, or determined by, such person— 

(1) in the case of automotive fuel which con-
sists of a blend of two or more quantities of 
automotive fuel of differing automotive fuel 
ratings, only if the rating certified, displayed, 
or represented by such person is the average of 
the automotive fuel ratings of such quantities, 
weighted by volume; or 

(2) in the case of fuel which does not consist 
of such a blend, only if the automotive fuel 
rating such person certifies, displays, or rep-
resents is the same as the automotive fuel rat-
ing of such fuel certified to, or determined by, 
such person. 

(g) Nonapplicability of statutory requirements 

The foregoing provisions of this section shall 
not apply— 

(1) to any representation (by display at the 
point of sale or by other means) of any charac-
teristics of any automotive fuel other than its 
automotive fuel rating; or 

(2) to the identification of automotive fuel 
at the point of sale (or elsewhere) by the 
trademark, trade name, or other identifying 
symbol or mark used in connection with the 
sale of such fuel. 

(h) Display or representation of automotive fuel 
requirement of motor vehicle not to create 
express or implied warranty under State or 
Federal law respecting knocking characteris-
tics of automotive fuel 

Any display or representation, with respect to 
the automotive fuel requirement of any motor 
vehicle, required to be made under any rule pre-
scribed under subsection (d) of this section shall 
not create an express or implied warranty under 
State or Federal law that any automotive fuel 
the automotive fuel rating of which equals or 
exceeds such automotive fuel requirement— 

(1) may be used as a fuel in all motor vehi-
cles of the same class as that motor vehicle 
without knocking; or 

(2) may be used as a fuel in such motor vehi-
cle under all operating conditions without 
knocking. 

(Pub. L. 95–297, title II, § 202, June 19, 1978, 92 
Stat. 334; Pub. L. 102–486, title XV, § 1501(c)(2), 
Oct. 24, 1992, 106 Stat. 2997.) 

AMENDMENTS 

1992—Pub. L. 102–486 amended section as follows: sub-

stituted ‘‘Automotive fuel rating’’ for ‘‘Octane’’ in sec-

tion catchline; substituted ‘‘automotive fuel rating’’ 

and ‘‘automotive fuel ratings’’ for ‘‘octane rating’’ and 

‘‘octane ratings’’, respectively, wherever appearing; in 

subsecs. (a) and (b), substituted ‘‘fuel’’ for ‘‘gasoline’’ 

wherever appearing; in subsec. (c), substituted ‘‘auto-

motive fuel’’ for ‘‘gasoline’’ wherever appearing except 

that ‘‘fuel’’ substituted for second reference to ‘‘gaso-

line’’; in subsec. (d), substituted ‘‘automotive fuel’’ for 

‘‘octane’’; in subsec. (e), substituted ‘‘fuel’’ for ‘‘gaso-

line’’ wherever appearing and substituted ‘‘fuel’s’’ for 

‘‘gasoline’s’’; in subsecs. (f), (g), and (h), substituted 

‘‘fuel’’ for ‘‘gasoline’’ wherever appearing; and in sub-

sec. (h), substituted ‘‘automotive fuel requirement’’ for 

‘‘octane requirement’’ wherever appearing. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–486 effective at end of one- 

year period beginning Oct. 24, 1992, see section 1501(d)(1) 

of Pub. L. 102–486, set out as a note under section 2821 

of this title. 

EFFECTIVE DATE 

Section 205 of Pub. L. 95–297 provided that: 
‘‘(a) Sections 202(a)(1) [subsec. (a)(1) of this section] 

and 203(b) [section 2823(b) of this title] shall take effect 

on the first day of the first calendar month beginning 

more than 6 months after the date of the enactment of 

this Act [June 19, 1978]. 
‘‘(b) Subsections (a)(2), (b), (c), and (e) of section 202 

[subsecs. (a)(2), (b), (c), and (e) of this section] shall 

take effect on the first day of the first calendar month 

beginning more than 9 months after such date of enact-

ment [June 19, 1978]. 
‘‘(c) Rules under section 202(d) [subsec. (d) of this sec-

tion] may not take effect earlier than the beginning of 

the first motor vehicle model year which begins more 

than 9 months after such date of enactment [June 19, 

1978].’’ 

STUDIES 

Section 1503 of Pub. L. 102–486 directed Administrator 

of Environmental Protection Agency to carry out a 

study to determine whether the anti-knock character-

istics of nonliquid fuels usable as a fuel for motor vehi-

cles could be determined and further directed Federal 

Trade Commission to carry out a study to determine 

the need for a uniform national label on devices used to 

dispense automotive fuel to consumers that would con-

solidate all information required by Federal law to be 

posted on such devices, with reports of the results of 

the studies to be submitted to Congress within one year 

of Oct. 24, 1992, together with recommendations and a 

description of the administrative and legislative ac-

tions needed to implement the recommendations. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2823 of this title. 

§ 2823. Administration and enforcement provi-
sions 

(a) Procedural, investigative, and enforcement 
powers of Federal Trade Commission 

The Federal Trade Commission shall have pro-
cedural, investigative, and enforcement powers, 



Page 1403 TITLE 15—COMMERCE AND TRADE § 2823 

including the power to issue procedural rules in 
enforcing compliance with the requirements of 
this subchapter and rules prescribed pursuant to 
the requirements of this subchapter, to further 
define terms used in this subchapter, and to re-
quire the filing of reports, the production of doc-
uments, and the appearance of witnesses, as 
though the applicable terms and conditions of 
the Federal Trade Commission Act [15 U.S.C. 41 
et seq.] were part of this subchapter. 

(b) Testing, certification, and notice require-
ments of Environmental Protection Agency; 
interagency enforcement agreements be-
tween Federal Trade Commission and Envi-
ronmental Protection Agency and other Fed-
eral agencies 

(1) The Environmental Protection Agency— 
(A) may conduct field testing of the auto-

motive fuel rating of automotive fuel, compar-
ing the tested automotive fuel rating of fuel at 
retail outlets with the automotive fuel rating 
posted at those outlets; 

(B) shall certify the results of such tests and 
comparisons to the Federal Trade Commis-
sion; and 

(C) shall notify the Federal Trade Commis-
sion of any failure to post the automotive fuel 
rating. 

(2) The Federal Trade Commission may enter 
into interagency agreements with the Environ-
mental Protection Agency and such other agen-
cies of the United States as the Commission de-
termines appropriate for the purpose of assuring 
enforcement of the provisions of this subchapter 
in a manner which is consistent with— 

(A) minimizing the cost of field inspection 
and related compliance activities; and 

(B) reducing duplication of similar or related 
field compliance activities performed by agen-
cies of the United States. 

(c) Promulgation of rules by Federal Trade Com-
mission; contents; requirements for compli-
ance with rules 

(1) Not later than 6 months after June 19, 1978, 
the Federal Trade Commission shall, by rule, 
prescribe and make effective— 

(A) a uniform method by which a person may 
certify to another the automotive fuel rating 
of automotive fuel; and 

(B) a uniform method of displaying the auto-
motive fuel rating of automotive fuel at the 
point of sale to ultimate purchasers. 

(2) Effective on and after the effective date of 
the rule prescribed under paragraph (1), any per-
son— 

(A) shall be considered to satisfy the re-
quirements of subsection (a) or (b) of section 
2822 of this title, as the case may be, only if 
such person complies with the requirements 
established pursuant to paragraph (1)(A); and 

(B) shall be considered to satisfy the require-
ments of section 2822(c) of this title only if 
such person complies with the requirements 
established pursuant to paragraph (1)(B). 

(3) The Federal Trade Commission may, by 
rule, prescribe procedures for determination of 
the automotive fuel rating of automotive fuel 
which varies from that prescribed in section 2821 

of this title. In prescribing such rule, the Com-
mission— 

(A) shall consider— 
(i) ease of administration and enforce-

ment, and 
(ii) industry practices in the distribution 

and marketing of automotive fuel; and 

(B) may permit adjustments in such auto-
motive fuel rating to take into account the ef-
fects of altitude, temperature, and humidity. 

(4) The Federal Trade Commission may, by 
rule, prescribe and make effective a method of 
determining the automotive fuel rating of auto-
motive fuel which consists of a blend of two or 
more quantities of automotive fuel of different 
automotive fuel ratings if the Federal Trade 
Commission finds that the method prescribed 
more accurately reflects the automotive fuel 
rating of such blend than the weighted-average 
method set forth in section 2822(f)(1) of this 
title. Effective on and after the effective date of 
such rule, any person shall be considered to sat-
isfy the requirements of section 2822(f)(1) of this 
title only if such person utilizes the method pre-
scribed in such rule (in lieu of the method set 
forth in section 2822(f)(1) of this title). 

(d) Statutory provisions applicable for promulga-
tion of rules 

(1) Except as provided in paragraph (2), rules 
under this subchapter shall be prescribed in ac-
cordance with section 553 of title 5, except that 
interested persons shall be afforded an oppor-
tunity to present written and oral data, views, 
and arguments with respect to any proposed 
rule. 

(2) Rules prescribed under subsection (c)(3) of 
this section and section 2822(d) of this title shall 
be prescribed on the record after opportunity for 
an agency hearing. 

(3) Section 18 of the Federal Trade Commis-
sion Act (15 U.S.C. 57a) shall not apply with re-
spect to any rule prescribed under this sub-
chapter. 

(e) Acts or practices constituting violations 

It shall be an unfair or deceptive act or prac-
tice in or affecting commerce (within the mean-
ing of section 5(a)(1) of the Federal Trade Com-
mission Act [15 U.S.C. 45(a)(1)]) for any person to 
violate subsection (a), (b), (c), or (e) of section 
2822 of this title, or a rule prescribed under sub-
section (d) of section 2822 of this title. For pur-
poses of the Federal Trade Commission Act [15 
U.S.C. 41 et seq.] (including any remedy or pen-
alty applicable to any violation thereof) such a 
violation shall be treated as a violation of a rule 
under such Act respecting unfair or deceptive 
acts or practices. 

(Pub. L. 95–297, title II, § 203, June 19, 1978, 92 
Stat. 335; Pub. L. 102–486, title XV, §§ 1501(c)(3), 
1502(b), (c), Oct. 24, 1992, 106 Stat. 2997, 2998.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a) and (e), is act Sept. 26, 1914, ch. 311, 38 Stat. 

717, as amended, which is classified generally to sub-

chapter I (§ 41 et seq.) of chapter 2 of this title. For 

complete classification of this Act to the Code, see sec-

tion 58 of this title and Tables. 
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AMENDMENTS 

1992—Subsec. (b)(1). Pub. L. 102–486, § 1502(c), struck 

out ‘‘shall’’ after ‘‘Agency’’ in introductory provisions, 

inserted ‘‘may’’ before ‘‘conduct’’ in subpar. (A), in-

serted ‘‘shall’’ before ‘‘certify’’ in subpar. (B), and in 

subpar. (C) inserted ‘‘shall’’ before ‘‘notify’’ and struck 

out before period at end ‘‘discovered in the course of 

such field testing’’. 

Pub. L. 102–486, § 1501(c)(3)(A), (B), substituted ‘‘auto-

motive fuel rating’’ for ‘‘octane rating’’ and ‘‘fuel’’ for 

‘‘gasoline’’ wherever appearing. 

Subsec. (c). Pub. L. 102–486, § 1501(c)(3), substituted 

‘‘automotive fuel rating’’ for ‘‘octane rating’’ and 

‘‘fuel’’ for ‘‘gasoline’’ wherever appearing, ‘‘section 

2821’’ for ‘‘section 2821(1)’’ in par. (3), and ‘‘automotive 

fuel ratings’’ for ‘‘octane ratings’’ in par. (4). 

Subsec. (e). Pub. L. 102–586, § 1502(b), struck out before 

end of second sentence ‘‘; except that for purposes of 

section 5(m)(1)(A) of such Act, the term ‘or knowledge 

fairly implied on the basis of objective circumstances’ 

shall not apply to any violation by any gasoline re-

tailer of the requirements of section 2822(c) or (e) of 

this title’’. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by section 1501(c)(3) of Pub. L. 102–486 ef-

fective at the end of the one-year period beginning Oct. 

24, 1992, see section 1501(d)(1) of Pub. L. 102–486, set out 

as a note under section 2821 of this title. 

EFFECTIVE DATE 

Subsec. (b) of this section effective on first day of 

first calendar month beginning more than 6 months 

after June 19, 1978, see section 205(a) of Pub. L. 95–297, 

set out as a note under section 2822 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2821 of this title. 

§ 2824. Relationship of statutory provisions to 
State and local laws 

(a) To the extent that any provision of this 
subchapter applies to any act or omission, no 
State or any political subdivision thereof may 
adopt or continue in effect, except as provided in 
subsection (b) of this section, any provision of 
law or regulation with respect to such act or 
omission, unless such provision of such law or 
regulation is the same as the applicable provi-
sion of this subchapter. 

(b) A State or political subdivision thereof 
may provide for any investigative or enforce-
ment action, remedy, or penalty (including pro-
cedural actions necessary to carry out such in-
vestigative or enforcement actions, remedies, or 
penalties) with respect to any provision of law 
or regulation permitted by subsection (a) of this 
section. 

(Pub. L. 95–297, title II, § 204, June 19, 1978, 92 
Stat. 337; Pub. L. 102–486, title XV, § 1502(a), Oct. 
24, 1992, 106 Stat. 2997.) 

AMENDMENTS 

1992—Pub. L. 102–486 amended section generally. Prior 

to amendment, section read as follows: ‘‘To the extent 

that any provision of this subchapter applies to any act 

or omission, no State or any political subdivision 

thereof may adopt, enforce, or continue in effect any 

provision of any law or regulation (including any rem-

edy or penalty applicable to any violation thereof) with 

respect to such act or omission, unless such provision 

of such law or regulation is the same as the applicable 

provision of this subchapter.’’ 

SUBCHAPTER III—SUBSIDIZATION OF 
MOTOR FUEL MARKETING 

§ 2841. Study by Secretary of Energy 

(a) Consultation with Chairman of Federal Trade 
Commission, Attorney General, and other 
agencies deemed appropriate by Secretary 

The Secretary of Energy, in consultation with 
the Chairman of the Federal Trade Commission 
and the Attorney General and other agencies as 
the Secretary deems appropriate, shall conduct 
a study of the extent to which producers, refin-
ers, and other suppliers of motor fuel subsidize 
the sale of such motor fuel at retail or wholesale 
with profits obtained from other operations. 

(b) Scope 

Such study shall examine— 
(1) the role of vertically integrated oper-

ations in facilitating subsidization of sales of 
motor fuel at wholesale or retail; 

(2) the extent to which such subsidization is 
predatory and presents a threat to competi-
tion; 

(3) the profitability of various segments of 
the petroleum industry; 

(4) the impact of prohibiting such subsidiza-
tion on the competitive viability of various 
segments of the petroleum industry, on prices 
of motor fuel to consumers and on the health 
and structure of the petroleum industry as a 
whole; and 

(5) such other matters as the Secretary con-
siders appropriate. 

(c) Notice to interested parties and opportunity 
to present written and oral data, views and 
arguments 

In conducting the study required by this sec-
tion, the Secretary shall give appropriate notice 
and afford interested persons an opportunity to 
present written and oral data, views and argu-
ments concerning such study. 

(d) Report to Congress; contents and time for 
submission; Presidential promulgation of 
rules establishing interim measures; submis-
sion date and duration of interim measures; 
Congressional approval of interim measures 

(1) The Secretary shall report the results of 
the study required by this section, together with 
such recommendations for legislative action and 
such statistical evidence as he deems appro-
priate to the Congress on or before the expira-
tion of the eighteenth month after June 19, 1978. 

(2) If the President determines that interim 
measures are necessary and appropriate to 
maintain the competitive viability of the mar-
keting sector of the petroleum industry during 
Congressional consideration of the recommenda-
tions contained in the report submitted under 
paragraph (1), he shall prescribe, by rule, in ac-
cordance with the procedures set forth in sec-
tion 6393(a) of title 42 such interim measures. 

(3) No interim measure proposed by the Presi-
dent under this section may be submitted after 
January 1, 1980, and the effect of such measure 
if approved by the Congress under paragraph (4) 
may not extend beyond 18 months after such 
Congressional approval. 

(4) Such interim measure shall not take effect 
unless approved by both Houses of Congress as if 
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it were a contingency plan under section 6422 of 
title 42: Provided, That the 60-day period referred 
to in such section shall be extended to 90 days 
for purposes of this section. 

(e) Authorization of appropriations 

There are authorized to be appropriated such 
sums as may be necessary to carry out the pro-
visions of this section. 

(Pub. L. 95–297, title III, § 301, June 19, 1978, 92 
Stat. 337.) 

CHAPTER 56—NATIONAL CLIMATE 
PROGRAM 

Sec. 

2901. Findings. 
2902. Purpose. 
2903. Definitions. 
2904. National Climate Program. 

(a) Establishment. 
(b) Duties. 
(c) National Climate Program Office. 
(d) Program elements. 
(e) Climate Program Policy Board. 
(f) Cooperation. 
(g) Budgeting. 

2905. Repealed. 
2906. Annual report. 
2907. Contract and grant authority; records and au-

dits. 
2908. Authorization of appropriations. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 2938 of this title. 

§ 2901. Findings 

The Congress finds and declares the following: 
(1) Weather and climate change affect food 

production, energy use, land use, water re-
sources and other factors vital to national se-
curity and human welfare. 

(2) An ability to anticipate natural and man- 
induced changes in climate would contribute 
to the soundness of policy decisions in the 
public and private sectors. 

(3) Significant improvements in the ability 
to forecast climate on an intermediate and 
long-term basis are possible. 

(4) Information regarding climate is not 
being fully disseminated or used, and Federal 
efforts have given insufficient attention to as-
sessing and applying this information. 

(5) Climate fluctuation and change occur on 
a global basis, and deficiencies exist in the 
system for monitoring global climate changes. 
International cooperation for the purpose of 
sharing the benefits and costs of a global ef-
fort to understand climate is essential. 

(6) The United States lacks a well-defined 
and coordinated program in climate-related 
research, monitoring, assessment of effects, 
and information utilization. 

(Pub. L. 95–367, § 2, Sept. 17, 1978, 92 Stat. 601.) 

SHORT TITLE 

Section 1 of Pub. L. 95–367 provided: ‘‘That this Act 

[enacting this chapter, amending section 25 of former 

Title 31, Money and Finance, and enacting provisions 

set out as a note under section 25 of former Title 31] 

may be cited as the ‘National Climate Program Act’.’’ 

GLOBAL CLIMATE PROTECTION 

Pub. L. 100–204, title XI, Dec. 22, 1987, 101 Stat. 1407, 

as amended by Pub. L. 103–199, title VI, § 603(1), Dec. 17, 

1993, 107 Stat. 2327, provided that: 

‘‘SEC. 1101. SHORT TITLE. 

‘‘This title [this note] may be cited as the ‘Global Cli-

mate Protection Act of 1987’. 

‘‘SEC. 1102. FINDINGS. 

‘‘The Congress finds as follows: 

‘‘(1) There exists evidence that manmade pollu-

tion—the release of carbon dioxide, chlorofluoro-

carbons, methane, and other trace gases into the at-

mosphere—may be producing a long-term and sub-

stantial increase in the average temperature on 

Earth, a phenomenon known as global warming 

through the greenhouse effect. 

‘‘(2) By early in the next century, an increase in 

Earth temperature could— 

‘‘(A) so alter global weather patterns as to have 

an effect on existing agricultural production and on 

the habitability of large portions of the Earth; and 

‘‘(B) cause thermal expansion of the oceans and 

partial melting of the polar ice caps and glaciers, 

resulting in rising sea levels. 

‘‘(3) Important research into the problem of climate 

change is now being conducted by various United 

States Government and international agencies, and 

the continuation and intensification of those efforts 

will be crucial to the development of an effective 

United States response. 

‘‘(4) While the consequences of the greenhouse ef-

fect may not be fully manifest until the next century, 

ongoing pollution and deforestation may be contrib-

uting now to an irreversible process. Necessary ac-

tions must be identified and implemented in time to 

protect the climate. 

‘‘(5) The global nature of this problem will require 

vigorous efforts to achieve international cooperation 

aimed at minimizing and responding to adverse cli-

mate change; such international cooperation will be 

greatly enhanced by United States leadership. A key 

step in international cooperation will be the meeting 

of the Governing Council of the United Nations Envi-

ronment Program, scheduled for June 1989, which will 

seek to determine a direction for worldwide efforts to 

control global climate change. 

‘‘(6) Effective United States leadership in the inter-

national arena will depend upon a coordinated na-

tional policy. 

‘‘SEC. 1103. MANDATE FOR ACTION ON THE GLOBAL 

CLIMATE. 

‘‘(a) GOALS OF UNITED STATES POLICY.—United States 

policy should seek to— 

‘‘(1) increase worldwide understanding of the green-

house effect and its environmental and health conse-

quences; 

‘‘(2) foster cooperation among nations to develop 

more extensive and coordinated scientific research ef-

forts with respect to the greenhouse effect; 

‘‘(3) identify technologies and activities to limit 

mankind’s adverse effect on the global climate by— 

‘‘(A) slowing the rate of increase of concentra-

tions of greenhouse gases in the atmosphere in the 

near term; and 

‘‘(B) stabilizing or reducing atmospheric con-

centrations of greenhouse gases over the long term; 

and 

‘‘(4) work toward multilateral agreements. 

‘‘(b) FORMULATION OF UNITED STATES POLICY.—The 

President, through the Environmental Protection 

Agency, shall be responsible for developing and propos-

ing to Congress a coordinated national policy on global 

climate change. Such policy formulation shall consider 

research findings of the Committee on Earth Sciences 

of the Federal Coordinating Council on Science and En-

gineering Technology, the National Academy of Sci-

ences, the National Oceanic and Atmospheric Adminis-

tration, the National Science Foundation, the National 

Aeronautic and Space Administration, the Department 

of Energy, the Environmental Protection Agency, and 

other organizations engaged in the conduct of scientific 

research. 
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‘‘(c) COORDINATION OF UNITED STATES POLICY IN THE 
INTERNATIONAL ARENA.—The Secretary of State shall be 
responsible to coordinate those aspects of United 
States policy requiring action through the channels of 

multilateral diplomacy, including the United Nations 

Environment Program and other international organi-

zations. In the formulation of these elements of United 

States policy, the Secretary of State shall, under the 

direction of the President, work jointly with the Ad-

ministrator of the Environmental Protection Agency 

and other United States agencies concerned with envi-

ronmental protection, consistent with applicable Fed-

eral law. 

‘‘SEC. 1104. REPORT TO CONGRESS. 

‘‘Not later than 24 months after the date of enact-

ment of this Act [Dec. 22, 1987], the Secretary of State 

and the Administrator of the Environmental Protec-

tion Agency shall jointly submit to all committees of 

jurisdiction in the Congress a report which shall in-

clude— 
‘‘(1) a summary analysis of current international 

scientific understanding of the greenhouse effect, in-

cluding its environmental and health consequences; 
‘‘(2) an assessment of United States efforts to gain 

international cooperation in limiting global climate 

change; and 
‘‘(3) a description of the strategy by which the 

United States intends to seek further international 

cooperation to limit global climate change. 

‘‘SEC. 1105. INTERNATIONAL YEAR OF GLOBAL CLI-

MATE PROTECTION. 

‘‘In order to focus international attention and con-

cern on the problem of global warming, and to foster 

further work on multilateral treaties aimed at protect-

ing the global climate, the Secretary of State shall un-

dertake all necessary steps to promote, within the 

United Nations system, the early designation of an 

International Year of Global Climate Protection. 

‘‘SEC. 1106. CLIMATE PROTECTION AND UNITED 

STATES RELATIONS WITH THE INDEPENDENT 

STATES OF THE FORMER SOVIET UNION. 

‘‘In recognition of the respective leadership roles of 

the United States and the independent states of the 

former Soviet Union in the international arena, and of 

the extent to which they are producers of atmospheric 

pollutants, the Congress urges that the President ac-

cord the problem of climate protection a high priority 

on the agenda of United States relations with the inde-

pendent states.’’ 

§ 2902. Purpose 

It is the purpose of the Congress in this chap-
ter to establish a national climate program that 
will assist the Nation and the world to under-
stand and respond to natural and man-induced 
climate processes and their implications. 

(Pub. L. 95–367, § 3, Sept. 17, 1978, 92 Stat. 601.) 

§ 2903. Definitions 

As used in this chapter, unless the context 
otherwise requires: 

(1) The term ‘‘Board’’ means the Climate 
Program Policy Board. 

(2) The term ‘‘Office’’ means the National 
Climate Program Office. 

(3) The term ‘‘Program’’ means the National 
Climate Program. 

(4) The term ‘‘Secretary’’ means the Sec-
retary of Commerce. 

(Pub. L. 95–367, § 4, Sept. 17, 1978, 92 Stat. 601; 
Pub. L. 99–272, title VI, § 6084(a), Apr. 7, 1986, 100 
Stat. 136.) 

AMENDMENTS 

1986—Pub. L. 99–272 added par. (1) and redesignated 

former pars. (1) to (3) as (2) to (4), respectively. 

§ 2904. National Climate Program 

(a) Establishment 

The President shall establish a National Cli-
mate Program in accordance with the provi-
sions, findings and purposes of this chapter. 

(b) Duties 

The President shall— 
(1) promulgate the 5-year plans described in 

subsection (d)(9) of this section; 
(2) define the roles in the Program of Fed-

eral officers, departments, and agencies, in-
cluding the Departments of Agriculture, Com-
merce, Defense, Energy, Interior, State, and 
Transportation; the Environmental Protection 
Agency; the National Aeronautics and Space 
Administration; the Council on Environ-
mental Quality; the National Science Founda-
tion; and the Office of Science and Technology 
Policy; and 

(3) provide for Program coordination. 

(c) National Climate Program Office 

(1) The Secretary shall establish within the 
Department of Commerce a National Climate 
Program Office not later than 30 days after Sep-
tember 17, 1978. 

(2) The Office shall— 
(A) serve as the lead entity responsible for 

administering the program; 
(B) be headed by a Director who shall rep-

resent the Climate Program Policy Board and 
shall be spokesperson for the program; 

(C) serve as the staff for the Board and its 
supporting committees and working groups; 

(D) review each agency budget request trans-
mitted under subsection (g)(1) of this section 
and submit an analysis of the requests to the 
Board for its review; 

(E) be responsible for coordinating inter-
agency participation in international climate- 
related activities; and 

(F) work with the National Academy of Sci-
ences and other private, academic, State, and 
local groups in preparing and implementing 
the 5-year plan (described in subsection (d)(9) 
of this section) and the program. 

The analysis described in subparagraph (D) shall 
include an analysis of how each agency’s budget 
request relates to the priorities and goals of the 
program established pursuant to this chapter. 

(3) The Secretary may provide, through the 
Office, financial assistance, in the form of con-
tracts or grants or cooperative agreements, for 
climate-related activities which are needed to 
meet the goals and priorities of the program set 
forth in the 5-year plan pursuant to subsection 
(d)(9) of this section, if such goals and priorities 
are not being adequately addressed by any Fed-
eral department, agency, or instrumentality. 

(4) Each Federal officer, employee, department 
and agency involved in the Program shall co-
operate with the Secretary in carrying out the 
provisions of this chapter. 

(d) Program elements 

The Program shall include, but not be limited 
to, the following elements: 

(1) assessments of the effect of climate on 
the natural environment, agricultural produc-
tion, energy supply and demand, land and 
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water resources, transportation, human health 
and national security. Such assessments shall 
be conducted to the maximum extent possible 
by those Federal agencies having national pro-
grams in food, fiber, raw materials, energy, 
transportation, land and water management, 
and other such responsibilities, in accordance 
with existing laws and regulations. Where ap-
propriate such assessments may include rec-
ommendations for action; 

(2) basic and applied research to improve the 
understanding of climate processes, natural 
and man induced, and the social, economic, 
and political implications of climate change; 

(3) methods for improving climate forecasts 
on a monthly, seasonal, yearly, and longer 
basis; 

(4) global data collection, and monitoring 
and analysis activities to provide reliable, use-
ful and readily available information on a con-
tinuing basis; 

(5) systems for the management and active 
dissemination of climatological data, informa-
tion and assessments, including mechanisms 
for consultation with current and potential 
users; 

(6) measures for increasing international co-
operation in climate research, monitoring, 
analysis and data dissemination; 

(7) mechanisms for intergovernmental cli-
mate-related studies and services including 
participation by universities, the private sec-
tor and others concerned with applied research 
and advisory services. Such mechanisms may 
provide, among others, for the following State 
and regional services and functions: (A) stud-
ies relating to and analyses of climatic effects 
on agricultural production, water resources, 
energy needs, and other critical sectors of the 
economy; (B) atmospheric data collection and 
monitoring on a statewide and regional basis; 
(C) advice to regional, State, and local govern-
ment agencies regarding climate-related is-
sues; (D) information to users within the State 
regarding climate and climatic effects; and (E) 
information to the Secretary regarding the 
needs of persons within the States for climate- 
related services, information, and data. The 
Secretary may make annual grants to any 
State or group of States, which grants shall be 
made available to public or private edu-
cational institutions, to State agencies, and to 
other persons or institutions qualified to con-
duct climate-related studies or provide cli-
mate-related services; 

(8) experimental climate forecast centers, 
which shall (A) be responsible for making and 
routinely updating experimental climate fore-
casts of a monthly, seasonal, annual, and 
longer nature, based on a variety of experi-
mental techniques; (B) establish procedures to 
have forecasts reviewed and their accuracy 
evaluated; and (C) protect against premature 
reliance on such experimental forecasts; and 

(9) a preliminary 5-year plan, to be submit-
ted to the Congress for review and comment, 
not later than 180 days after September 17, 
1978, and a final 5-year plan to be submitted to 
the Congress not later than 1 year after Sep-
tember 17, 1978, that shall be revised and ex-
tended at least once every four years. Each 

plan shall establish the goals and priorities for 
the Program, including the intergovernmental 
program described in paragraph (7), over the 
subsequent 5-year period, and shall contain de-
tails regarding (A) the role of Federal agencies 
in the programs, (B) Federal funding required 
to enable the Program to achieve such goals, 
and (C) Program accomplishments that must 
be achieved to ensure that Program goals are 
met within the time frame established by the 
plan. 

(e) Climate Program Policy Board 

(1) The Secretary shall establish and maintain 
an interagency Climate Program Policy Board, 
consisting of representatives of the Federal 
agencies specified in subsection (b)(2) of this sec-
tion and any other agency which the Secretary 
determines should participate in the Program. 

(2) The Board shall— 
(A) be responsible for coordinated planning 

and progress review for the Program; 
(B) review all agency and department budget 

requests related to climate transmitted under 
subsection (g)(1) of this section and submit a 
report to the Office of Management and Budg-
et concerning such budget requests; 

(C) establish and maintain such interagency 
groups as the Board determines to be nec-
essary to carry out its activities; and 

(D) consult with and seek the advice of users 
and producers of climate data, information, 
and services to guide the Board’s efforts, keep-
ing the Director and the Congress advised of 
such contacts. 

(3) The Board biennially shall select a Chair 
from among its members. A Board member who 
is a representative of an agency may not serve 
as Chair of the Board for a term if an individual 
who represented that same agency on the Board 
served as the Board’s Chair for the previous 
term. 

(f) Cooperation 

(1) The Program shall be conducted so as to 
encourage cooperation with, and participation 
in the Program by, other organizations or agen-
cies involved in related activities. For this pur-
pose the Secretary shall cooperate and partici-
pate with other Federal agencies, and foreign, 
international, and domestic organizations and 
agencies involved in international or domestic 
climate-related programs. 

(2) The Secretary and the Secretary of State 
shall cooperate with the Office in (A) providing 
representation at climate-related international 
meetings and conferences in which the United 
States participates, and (B) coordinating the ac-
tivities of the Program with the climate pro-
grams of other nations and international agen-
cies and organizations, including the World Me-
teorological Organization, the International 
Council of Scientific Unions, the United Nations 
Environmental Program, the United Nations 
Educational, Scientific, and Cultural Organiza-
tion, the World Health Organization, and Food 
and Agriculture Organization. 

(g) Budgeting 

Each Federal agency and department partici-
pating in the Program, shall prepare and submit 
to the Office of Management and Budget, on or 
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before the date of submission of departmental 
requests for appropriations to the Office of Man-
agement and Budget, an annual request for ap-
propriations for the Program for the subsequent 
fiscal year and shall transmit a copy of such re-
quest to the National Climate Program Office. 
The Office of Management and Budget shall re-
view the request for appropriations as an inte-
grated, coherent, multiagency request. 

(Pub. L. 95–367, § 5(a)–(g)(1), Sept. 17, 1978, 92 
Stat. 601–603; Pub. L. 99–272, title VI, § 6084(b)–(f), 
Apr. 7, 1986, 100 Stat. 136, 137.) 

CODIFICATION 

Subsec. (g) of this section in the original was par. (1) 

of section 5(g) of Pub. L. 95–367 and has been set out 

without such par. (1) designation for purposes of codi-

fication. For classification of par. (2) of section 5(g) to 

the Code, see Tables. 

AMENDMENTS 

1986—Subsec. (c). Pub. L. 99–272, § 6084(b), designated 

first sentence as par. (1), substituted pars. (2) and (3) for 

second sentence which provided that ‘‘The Office shall 

be the lead entity responsible for administering the 

Program‘‘, and designated third sentence as par. (4). 

Subsec. (d)(7). Pub. L. 99–272, § 6084(c)(1), inserted pro-

vision that such mechanisms may provide, among oth-

ers, for certain enumerated State and regional services 

and functions. 

Subsec. (d)(9). Pub. L. 99–272, § 6084(c)(2), (3), sub-

stituted ‘‘at least once every four years’’ for ‘‘bienni-

ally’’ and ‘‘described in paragraph (7)’’ for ‘‘under sec-

tion 2905 of this title’’. 

Subsec. (e). Pub. L. 99–272, § 6084(d), substituted provi-

sions relating to the establishment and maintenance of 

the Climate Program Policy Board for provisions relat-

ing to the establishment and maintenance of an advi-

sory committee and interagency groups. 

Subsec. (f)(2). Pub. L. 99–272, § 6084(e), substituted 

‘‘shall cooperate with the Office in’’ for ‘‘shall cooper-

ate in’’. 

Subsec. (g). Pub. L. 99–272, § 6084(f), inserted provision 

requiring each Federal agency and department partici-

pating in the Program to transmit a copy of such re-

quest to the National Climate Program Office. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2906 of this title; 

title 31 section 1105. 

§ 2905. Repealed. Pub. L. 99–272, title VI, 
§ 6084(g), Apr. 7, 1986, 100 Stat. 137 

Section, Pub. L. 95–367, § 6, Sept. 17, 1978, 92 Stat. 603, 

related to establishment and requirements of intergov-

ernmental climate programs. 

§ 2906. Annual report 

The Secretary shall prepare and submit to the 
President and the authorizing committees of the 
Congress, not later than March 31 of each year, 
a report on the activities conducted pursuant to 
this chapter during the preceding fiscal year, in-
cluding— 

(a) a summary of the achievements of the 
Program during the previous fiscal year; 

(b) an analysis of the progress made toward 
achieving the goals and objectives of the Pro-
gram; 

(c) a copy of the 5-year plan and any changes 
made in such plan; 

(d) a summary of the multiagency budget re-
quest for the Program of section 2904(g) of this 
title; and 

(e) any recommendations for additional leg-
islation which may be required to assist in 
achieving the purposes of this chapter. 

(Pub. L. 95–367, § 7, Sept. 17, 1978, 92 Stat. 604; 
Pub. L. 97–375, title II, § 202(b), Dec. 21, 1982, 96 
Stat. 1822.) 

AMENDMENTS 

1982—Pub. L. 97–375 substituted ‘‘March 31’’ for ‘‘Jan-

uary 30’’. 

§ 2907. Contract and grant authority; records and 
audits 

(a) Functions vested in any Federal officer or 
agency by this chapter or under the Program 
may be exercised through the facilities and per-
sonnel of the agency involved or, to the extent 
provided or approved in advance in appropria-
tion Acts, by other persons or entities under 
contracts or grant arrangements entered into by 
such officer or agency. 

(b)(1) Each person or entity to which Federal 
funds are made available under a contract or 
grant arrangement as authorized by this chapter 
shall keep such records as the Director of the 
Office shall prescribe, including records which 
fully disclose the amount and disposition by 
such person or entity of such funds, the total 
cost of the activities for which such funds were 
so made available, the amount of that portion of 
such cost supplied from other sources, and such 
other records as will facilitate an effective 
audit. 

(2) The Director of the Office and the Comp-
troller General of the United States, or any of 
their duly authorized representatives, shall, 
until the expiration of 3 years after the comple-
tion of the activities (referred to in paragraph 
(1)) of any person or entity pursuant to any con-
tract or grant arrangement referred to in sub-
section (a) of this section, have access for the 
purpose of audit and examination to any books, 
documents, papers, and records of such person or 
entity which, in the judgment of the Director or 
the Comptroller General, may be related or per-
tinent to such contract or grant arrangement. 

(Pub. L. 95–367, § 8, Sept. 17, 1978, 92 Stat. 604.) 

§ 2908. Authorization of appropriations 

In addition to any other funds otherwise au-
thorized to be appropriated for the purpose of 
conducting climate-related programs, there are 
authorized to be appropriated to the Secretary, 
for the purpose of carrying out the provisions of 
this chapter, not to exceed $50,000,000 for the fis-
cal year ending September 30, 1979, not to exceed 
$65,000,000 for the fiscal year ending September 
30, 1980, and not to exceed $25,500,000 for the fis-
cal year ending September 30, 1981, of which 
amount not less than $2,653,000 shall be made di-
rectly available to the National Climate Pro-
gram Office in the form of a budget item sepa-
rate from the activities of the National Oceanic 
and Atmospheric Administration. 

(Pub. L. 95–367, § 9, Sept. 17, 1978, 92 Stat. 605; 
Pub. L. 96–547, § 1, Dec. 18, 1980, 94 Stat. 3217.) 

AMENDMENTS 

1980—Pub. L. 96–547 revised former subsec. (a) into en-

tire section with additional provisions relating to fiscal 
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year ending Sept. 30, 1981, and struck out subsec. (b) 

setting forth authorization of appropriations for 

grants. 
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CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 42 section 13383. 

§ 2921. Definitions 

As used in this chapter, the term— 
(1) ‘‘Committee’’ means the Committee on 

Earth and Environmental Sciences established 
under section 2932 of this title; 

(2) ‘‘Council’’ means the Federal Coordi-
nating Council on Science, Engineering, and 
Technology; 

(3) ‘‘global change’’ means changes in the 
global environment (including alterations in 
climate, land productivity, oceans or other 

water resources, atmospheric chemistry, and 
ecological systems) that may alter the capac-
ity of the Earth to sustain life; 

(4) ‘‘global change research’’ means study, 
monitoring, assessment, prediction, and infor-
mation management activities to describe and 
understand— 

(A) the interactive physical, chemical, and 
biological processes that regulate the total 
Earth system; 

(B) the unique environment that the Earth 
provides for life; 

(C) changes that are occurring in the 
Earth system; and 

(D) the manner in which such system, en-
vironment, and changes are influenced by 
human actions; 

(5) ‘‘Plan’’ means the National Global 
Change Research Plan developed under section 
2934 of this title, or any revision thereof; and 

(6) ‘‘Program’’ means the United States 
Global Change Research Program established 
under section 2933 of this title. 

(Pub. L. 101–606, § 2, Nov. 16, 1990, 104 Stat. 3096.) 

SHORT TITLE 

Section 1 of Pub. L. 101–606 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Global 

Change Research Act of 1990’.’’ 

Section 201 of title II of Pub. L. 101–606 provided that: 

‘‘This title [enacting subchapter II of this chapter] may 

be cited as the ‘International Cooperation in Global 

Change Research Act of 1990’.’’ 

SUBCHAPTER I—UNITED STATES GLOBAL 
CHANGE RESEARCH PROGRAM 

§ 2931. Findings and purpose 

(a) Findings 

The Congress makes the following findings: 
(1) Industrial, agricultural, and other human 

activities, coupled with an expanding world 
population, are contributing to processes of 
global change that may significantly alter the 
Earth habitat within a few human genera-
tions. 

(2) Such human-induced changes, in conjunc-
tion with natural fluctuations, may lead to 
significant global warming and thus alter 
world climate patterns and increase global sea 
levels. Over the next century, these conse-
quences could adversely affect world agricul-
tural and marine production, coastal habit-
ability, biological diversity, human health, 
and global economic and social well-being. 

(3) The release of chlorofluorocarbons and 
other stratospheric ozone-depleting substances 
is rapidly reducing the ability of the atmos-
phere to screen out harmful ultraviolet radi-
ation, which could adversely affect human 
health and ecological systems. 

(4) Development of effective policies to 
abate, mitigate, and cope with global change 
will rely on greatly improved scientific under-
standing of global environmental processes 
and on our ability to distinguish human-in-
duced from natural global change. 

(5) New developments in interdisciplinary 
Earth sciences, global observing systems, and 
computing technology make possible signifi-
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cant advances in the scientific understanding 
and prediction of these global changes and 
their effects. 

(6) Although significant Federal global 
change research efforts are underway, an ef-
fective Federal research program will require 
efficient interagency coordination, and coordi-
nation with the research activities of State, 
private, and international entities. 

(b) Purpose 

The purpose of this subchapter is to provide 
for development and coordination of a compre-
hensive and integrated United States research 
program which will assist the Nation and the 
world to understand, assess, predict, and respond 
to human-induced and natural processes of glob-
al change. 

(Pub. L. 101–606, title I, § 101, Nov. 16, 1990, 104 
Stat. 3096.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2932 of this title. 

§ 2932. Committee on Earth and Environmental 
Sciences 

(a) Establishment 

The President, through the Council, shall es-
tablish a Committee on Earth and Environ-
mental Sciences. The Committee shall carry out 
Council functions under section 6651 of title 42 
relating to global change research, for the pur-
pose of increasing the overall effectiveness and 
productivity of Federal global change research 
efforts. 

(b) Membership 

The Committee shall consist of at least one 
representative from— 

(1) the National Science Foundation; 
(2) the National Aeronautics and Space Ad-

ministration; 
(3) the National Oceanic and Atmospheric 

Administration of the Department of Com-
merce; 

(4) the Environmental Protection Agency; 
(5) the Department of Energy; 
(6) the Department of State; 
(7) the Department of Defense; 
(8) the Department of the Interior; 
(9) the Department of Agriculture; 
(10) the Department of Transportation; 
(11) the Office of Management and Budget; 
(12) the Office of Science and Technology 

Policy; 
(13) the Council on Environmental Quality; 
(14) the National Institute of Environmental 

Health Sciences of the National Institutes of 
Health; and 

(15) such other agencies and departments of 
the United States as the President or the 
Chairman of the Council considers appro-
priate. 

Such representatives shall be high ranking offi-
cials of their agency or department, wherever 
possible the head of the portion of that agency 
or department that is most revelant 1 to the pur-

pose of the subchapter described in section 
2931(b) of this title. 

(c) Chairperson 

The Chairman of the Council, in consultation 
with the Committee, biennially shall select one 
of the Committee members to serve as Chair-
person. The Chairperson shall be knowledgeable 
and experienced with regard to the administra-
tion of scientific research programs, and shall be 
a representative of an agency that contributes 
substantially, in terms of scientific research ca-
pability and budget, to the Program. 

(d) Support personnel 

An Executive Secretary shall be appointed by 
the Chairperson of the Committee, with the ap-
proval of the Committee. The Executive Sec-
retary shall be a permanent employee of one of 
the agencies or departments represented on the 
Committee, and shall remain in the employ of 
such agency or department. The Chairman of 
the Council shall have the authority to make 
personnel decisions regarding any employees de-
tailed to the Council for purposes of working on 
business of the Committee pursuant to section 
6651 of title 42. 

(e) Functions relative to global change 

The Council, through the Committee, shall be 
responsible for planning and coordinating the 
Program. In carrying out this responsibility, the 
Committee shall— 

(1) serve as the forum for developing the 
Plan and for overseeing its implementation; 

(2) improve cooperation among Federal 
agencies and departments with respect to 
global change research activities; 

(3) provide budgetary advice as specified in 
section 2935 of this title; 

(4) work with academic, State, industry, and 
other groups conducting global change re-
search, to provide for periodic public and peer 
review of the Program; 

(5) cooperate with the Secretary of State 
in— 

(A) providing representation at inter-
national meetings and conferences on global 
change research in which the United States 
participates; and 

(B) coordinating the Federal activities of 
the United States with programs of other 
nations and with international global 
change research activities such as the Inter-
national Geosphere-Biosphere Program; 

(6) consult with actual and potential users of 
the results of the Program to ensure that such 
results are useful in developing national and 
international policy responses to global 
change; and 

(7) report at least annually to the President 
and the Congress, through the Chairman of the 
Council, on Federal global change research 
priorities, policies, and programs. 

(Pub. L. 101–606, title I, § 102, Nov. 16, 1990, 104 
Stat. 3097.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2921 of this title. 
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§ 2933. United States Global Change Research 
Program 

The President shall establish an interagency 
United States Global Change Research Program 
to improve understanding of global change. The 
Program shall be implemented by the Plan de-
veloped under section 2934 of this title. 

(Pub. L. 101–606, title I, § 103, Nov. 16, 1990, 104 
Stat. 3098.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2921 of this title. 

§ 2934. National Global Change Research Plan 

(a) In general 

The Chairman of the Council, through the 
Committee, shall develop a National Global 
Change Research Plan for implementation of the 
Program. The Plan shall contain recommenda-
tions for national global change research. The 
Chairman of the Council shall submit the Plan 
to the Congress within one year after November 
16, 1990, and a revised Plan shall be submitted at 
least once every three years thereafter. 

(b) Contents of Plan 

The Plan shall— 
(1) establish, for the 10-year period beginning 

in the year the Plan is submitted, the goals 
and priorities for Federal global change re-
search which most effectively advance sci-
entific understanding of global change and 
provide usable information on which to base 
policy decisions relating to global change; 

(2) describe specific activities, including re-
search activities, data collection and data 
analysis requirements, predictive modeling, 
participation in international research efforts, 
and information management, required to 
achieve such goals and priorities; 

(3) identify and address, as appropriate, rel-
evant programs and activities of the Federal 
agencies and departments represented on the 
Committee that contribute to the Program; 

(4) set forth the role of each Federal agency 
and department in implementing the Plan; 

(5) consider and utilize, as appropriate, re-
ports and studies conducted by Federal agen-
cies and departments, the National Research 
Council, or other entities; 

(6) make recommendations for the coordina-
tion of the global change research activities of 
the United States with such activities of other 
nations and international organizations, in-
cluding— 

(A) a description of the extent and nature 
of necessary international cooperation; 

(B) the development by the Committee, in 
consultation when appropriate with the Na-
tional Space Council, of proposals for co-
operation on major capital projects; 

(C) bilateral and multilateral proposals for 
improving worldwide access to scientific 
data and information; and 

(D) methods for improving participation in 
international global change research by de-
veloping nations; and 

(7) estimate, to the extent practicable, Fed-
eral funding for global change research activi-
ties to be conducted under the Plan. 

(c) Research elements 

The Plan shall provide for, but not be limited 
to, the following research elements: 

(1) Global measurements, establishing world-
wide observations necessary to understand the 
physical, chemical, and biological processes 
responsible for changes in the Earth system on 
all relevant spatial and time scales. 

(2) Documentation of global change, includ-
ing the development of mechanisms for record-
ing changes that will actually occur in the 
Earth system over the coming decades. 

(3) Studies of earlier changes in the Earth 
system, using evidence from the geological 
and fossil record. 

(4) Predictions, using quantitative models of 
the Earth system to identify and simulate 
global environmental processes and trends, 
and the regional implications of such proc-
esses and trends. 

(5) Focused research initiatives to under-
stand the nature of and interaction among 
physical, chemical, biological, and social proc-
esses related to global change. 

(d) Information management 

The Plan shall provide recommendations for 
collaboration within the Federal Government 
and among nations to— 

(1) establish, develop, and maintain informa-
tion bases, including necessary management 
systems which will promote consistent, effi-
cient, and compatible transfer and use of data; 

(2) create globally accessible formats for 
data collected by various international 
sources; and 

(3) combine and interpret data from various 
sources to produce information readily usable 
by policymakers attempting to formulate ef-
fective strategies for preventing, mitigating, 
and adapting to the effects of global change. 

(e) National Research Council evaluation 

The Chairman of the Council shall enter into 
an agreement with the National Research Coun-
cil under which the National Research Council 
shall— 

(1) evaluate the scientific content of the 
Plan; and 

(2) provide information and advice obtained 
from United States and international sources, 
and recommended priorities for future global 
change research. 

(f) Public participation 

In developing the Plan, the Committee shall 
consult with academic, State, industry, and en-
vironmental groups and representatives. Not 
later than 90 days before the Chairman of the 
Council submits the Plan, or any revision there-
of, to the Congress, a summary of the proposed 
Plan shall be published in the Federal Register 
for a public comment period of not less than 60 
days. 

(Pub. L. 101–606, title I, § 104, Nov. 16, 1990, 104 
Stat. 3099.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 2921, 2933 of this 

title. 
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§ 2935. Budget coordination 

(a) Committee guidance 

The Committee shall each year provide gen-
eral guidance to each Federal agency or depart-
ment participating in the Program with respect 
to the preparation of requests for appropriations 
for activities related to the Program. 

(b) Submission of reports with agency appropria-
tions requests 

(1) Working in conjunction with the Commit-
tee, each Federal agency or department involved 
in global change research shall include with its 
annual request for appropriations submitted to 
the President under section 1108 of title 31 a re-
port which— 

(A) identifies each element of the proposed 
global change research activities of the agency 
or department; 

(B) specifies whether each element (i) con-
tributes directly to the Program or (ii) con-
tributes indirectly but in important ways to 
the Program; and 

(C) states the portion of its request for ap-
propriations allocated to each element of the 
Program. 

(2) Each agency or department that submits a 
report under paragraph (1) shall submit such re-
port simultaneously to the Committee. 

(c) Consideration in President’s budget 

(1) The President shall, in a timely fashion, 
provide the Committee with an opportunity to 
review and comment on the budget estimate of 
each agency and department involved in global 
change research in the context of the Plan. 

(2) The President shall identify in each annual 
budget submitted to the Congress under section 
1105 of title 31 those items in each agency’s or 
department’s annual budget which are elements 
of the Program. 

(Pub. L. 101–606, title I, § 105, Nov. 16, 1990, 104 
Stat. 3100.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2932 of this title. 

§ 2936. Scientific assessment 

On a periodic basis (not less frequently than 
every 4 years), the Council, through the Com-
mittee, shall prepare and submit to the Presi-
dent and the Congress an assessment which— 

(1) integrates, evaluates, and interprets the 
findings of the Program and discusses the sci-
entific uncertainties associated with such 
findings; 

(2) analyzes the effects of global change on 
the natural environment, agriculture, energy 
production and use, land and water resources, 
transportation, human health and welfare, 
human social systems, and biological diver-
sity; and 

(3) analyzes current trends in global change, 
both human-inducted 1 and natural, and 
projects major trends for the subsequent 25 to 
100 years. 

(Pub. L. 101–606, title I, § 106, Nov. 16, 1990, 104 
Stat. 3101.) 

§ 2937. Omitted 

CODIFICATION 

Section, Pub. L. 101–606, title I, § 107, Nov. 16, 1990, 104 

Stat. 3101, which required the Chairman of the Federal 

Coordinating Council on Science, Engineering, and 

Technology to submit an annual report to Congress on 

the activities conducted by the Committee on Earth 

and Environmental Sciences pursuant to this sub-

chapter, terminated effective May 15, 2000, pursuant to 

section 3003 of Pub. L. 104–66, as amended, set out as a 

note under section 1113 of Title 31, Money and Finance. 

See, also, page 157 of House Document No. 103–7. 

§ 2938. Relation to other authorities 

(a) National Climate Program research activities 

The President, the Chairman of the Council, 
and the Secretary of Commerce shall ensure 
that relevant research activities of the National 
Climate Program, established by the National 
Climate Program Act (15 U.S.C. 2901 et seq.), are 
considered in developing national global change 
research efforts. 

(b) Availability of research findings 

The President, the Chairman of the Council, 
and the heads of the agencies and departments 
represented on the Committee, shall ensure that 
the research findings of the Committee, and of 
Federal agencies and departments, are available 
to— 

(1) the Environmental Protection Agency for 
use in the formulation of a coordinated na-
tional policy on global climate change pursu-
ant to section 1103 of the Global Climate Pro-
tection Act of 1987 (15 U.S.C. 2901 note); and 

(2) all Federal agencies and departments for 
use in the formulation of coordinated national 
policies for responding to human-induced and 
natural processes of global change pursuant to 
other statutory responsibilities and obliga-
tions. 

(c) Effect on Federal response actions 

Nothing in this subchapter shall be construed, 
interpreted, or applied to preclude or delay the 
planning or implementation of any Federal ac-
tion designed, in whole or in part, to address the 
threats of stratospheric ozone depletion or glob-
al climate change. 

(Pub. L. 101–606, title I, § 108, Nov. 16, 1990, 104 
Stat. 3101.) 

REFERENCES IN TEXT 

The National Climate Program Act, referred to in 

subsec. (a), is Pub. L. 95–367, Sept. 17, 1978, 92 Stat. 601, 

as amended, which is classified principally to chapter 

56 (§ 2901 et seq.) of this title. For complete classifica-

tion of this Act to the Code, see Short Title note set 

out under section 2901 of this title and Tables. 

SUBCHAPTER II—INTERNATIONAL CO-
OPERATION IN GLOBAL CHANGE RE-
SEARCH 

§ 2951. Findings and purposes 

(a) Findings 

The Congress makes the following findings: 
(1) Pooling of international resources and 

scientific capabilities will be essential to a 
successful international global change pro-
gram. 
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(2) While international scientific planning is 
already underway, there is currently no com-
prehensive intergovernmental mechanism for 
planning, coordinating, or implementing re-
search to understand global change and to 
mitigate possible adverse effects. 

(3) An international global change research 
program will be important in building future 
consensus on methods for reducing global en-
vironmental degradation. 

(4) The United States, as a world leader in 
environmental and Earth sciences, should help 
provide leadership in developing and imple-
menting an international global change re-
search program. 

(b) Purposes 

The purposes of this subchapter are to— 
(1) promote international, intergovern-

mental cooperation on global change research; 
(2) involve scientists and policymakers from 

developing nations in such cooperative global 
change research programs; and 

(3) promote international efforts to provide 
technical and other assistance to developing 
nations which will facilitate improvements in 
their domestic standard of living while mini-
mizing damage to the global or regional envi-
ronment. 

(Pub. L. 101–606, title II, § 202, Nov. 16, 1990, 104 
Stat. 3102.) 

§ 2952. International discussions 

(a) Global change research 

The President should direct the Secretary of 
State, in cooperation with the Committee, to 
initiate discussions with other nations leading 
toward international protocols and other agree-
ments to coordinate global change research ac-
tivities. Such discussions should include the fol-
lowing issues: 

(1) Allocation of costs in global change re-
search programs, especially with respect to 
major capital projects. 

(2) Coordination of global change research 
plans with those developed by international 
organizations such as the International Coun-
cil on Scientific Unions, the World Meteoro-
logical Organization, and the United Nations 
Environment Program. 

(3) Establishment of global change research 
centers and training programs for scientists, 
especially those from developing nations. 

(4) Development of innovative methods for 
management of international global change 
research, including— 

(A) use of new or existing intergovern-
mental organizations for the coordination or 
funding of global change research; and 

(B) creation of a limited foundation for 
global change research. 

(5) The prompt establishment of inter-
national projects to— 

(A) create globally accessible formats for 
data collected by various international 
sources; and 

(B) combine and interpret data from var-
ious sources to produce information readily 
usable by policymakers attempting to for-
mulate effective strategies for preventing, 

mitigating, and adapting to possible adverse 
effects of global change. 

(6) Establishment of international offices to 
disseminate information useful in identifying, 
preventing, mitigating, or adapting to the pos-
sible effects of global change. 

(b) Energy research 

The President should direct the Secretary of 
State (in cooperation with the Secretary of En-
ergy, the Secretary of Commerce, the United 
States Trade Representative, and other appro-
priate members of the Committee) to initiate 
discussions with other nations leading toward 
an international research protocol for coopera-
tion on the development of energy technologies 
which have minimally adverse effects on the en-
vironment. Such discussions should include, but 
not be limited to, the following issues: 

(1) Creation of an international cooperative 
program to fund research related to energy ef-
ficiency, solar and other renewable energy 
sources, and passively safe and diversion-re-
sistant nuclear reactors. 

(2) Creation of an international cooperative 
program to develop low cost energy tech-
nologies which are appropriate to the environ-
mental, economic, and social needs of develop-
ing nations. 

(3) Exchange of information concerning envi-
ronmentally safe energy technologies and 
practices, including those described in para-
graphs (1) and (2). 

(Pub. L. 101–606, title II, § 203, Nov. 16, 1990, 104 
Stat. 3102.) 

§ 2953. Global Change Research Information Of-
fice 

Not more than 180 days after November 16, 
1990, the President shall, in consultation with 
the Committee and all relevant Federal agen-
cies, establish an Office of Global Change Re-
search Information. The purpose of the Office 
shall be to disseminate to foreign governments, 
businesses, and institutions, as well as the citi-
zens of foreign countries, scientific research in-
formation available in the United States which 
would be useful in preventing, mitigating, or 
adapting to the effects of global change. Such 
information shall include, but need not be lim-
ited to, results of scientific research and devel-
opment on technologies useful for— 

(1) reducing energy consumption through 
conservation and energy efficiency; 

(2) promoting the use of solar and renewable 
energy sources which reduce the amount of 
greenhouse gases released into the atmos-
phere; 

(3) developing replacements for chlorofluoro-
carbons, halons, and other ozone-depleting 
substances which exhibit a significantly re-
duced potential for depleting stratospheric 
ozone; 

(4) promoting the conservation of forest re-
sources which help reduce the amount of car-
bon dioxide in the atmosphere; 

(5) assisting developing countries in eco-
logical pest management practices and in the 
proper use of agricultural, and industrial 
chemicals; and 
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(6) promoting recycling and source reduction 
of pollutants in order to reduce the volume of 
waste which must be disposed of, thus decreas-
ing energy use and greenhouse gas emissions. 

(Pub. L. 101–606, title II, § 204, Nov. 16, 1990, 104 
Stat. 3103.) 

SUBCHAPTER III—GROWTH DECISION AID 

§ 2961. Study and decision aid 

(a) Study of consequences of community growth 
and development; decision aid to assist State 
and local authorities in managing develop-
ment 

The Secretary of Commerce shall conduct a 
study of the implications and potential conse-
quences of growth and development on urban, 
suburban, and rural communities. Based upon 
the findings of the study, the Secretary shall 
produce a decision aid to assist State and local 
authorities in planning and managing urban, 
suburban, and rural growth and development 
while preserving community character. 

(b) Consultation with appropriate Federal de-
partments and agencies 

The Secretary of Commerce shall consult with 
other appropriate Federal departments and 
agencies as necessary in carrying out this sec-
tion. 

(c) Report 

The Secretary of Commerce shall submit to 
the Congress a report containing the decision 
aid produced under subsection (a) of this section 
no later than January 30, 1992. The Secretary 
shall notify appropriate State and local authori-
ties that such decision aid is available on re-
quest. 

(Pub. L. 101–606, title III, § 301, Nov. 16, 1990, 104 
Stat. 3104.) 

CHAPTER 57—INTERSTATE HORSERACING 

Sec. 

3001. Congressional findings and policy. 

3002. Definitions. 

3003. Acceptance of interstate off-track wager. 

3004. Regulation of interstate off-track wagering. 

(a) Consent of host racing association, 

host racing commission, and off- 

track racing commission as pre-

requisite to acceptance of wager. 

(b) Approval of tracks as prerequisite to 

acceptance of wager; exceptions. 

(c) Takeout amount. 

3005. Liability and damages. 

3006. Civil action. 

(a) Parties; remedies. 

(b) Intervention. 

(c) Limitations. 

(d) State as defendant. 

3007. Jurisdiction and venue. 

(a) District court jurisdiction. 

(b) Venue; service of process. 

(c) Concurrent State court jurisdiction. 

§ 3001. Congressional findings and policy 

(a) The Congress finds that— 
(1) the States should have the primary re-

sponsibility for determining what forms of 
gambling may legally take place within their 
borders; 

(2) the Federal Government should prevent 
interference by one State with the gambling 
policies of another, and should act to protect 
identifiable national interests; and 

(3) in the limited area of interstate off-track 
wagering on horseraces, there is a need for 
Federal action to ensure States will continue 
to cooperate with one another in the accept-
ance of legal interstate wagers. 

(b) It is the policy of the Congress in this 
chapter to regulate interstate commerce with 
respect to wagering on horseracing, in order to 
further the horseracing and legal off-track bet-
ting industries in the United States. 

(Pub. L. 95–515, § 2, Oct. 25, 1978, 92 Stat. 1811.) 

EFFECTIVE DATE 

Section 9 of Pub. L. 95–515 provided that: 
‘‘(a) The provisions of this Act [this chapter] shall 

take effect on the date of enactment of this Act [Oct. 

25, 1978], and, except as provided in subsection (b) of 

this section, shall apply to any interstate off-track 

wager accepted on or after such date of enactment. 
‘‘(b)(1) The provisions of this Act [this chapter] shall 

not apply to any interstate off-track wager which is ac-

cepted pursuant to a contract existing on May 1, 1978. 
‘‘(2) The provisions of this Act shall not apply to any 

form of legal non-parimutuel off-track betting existing 

in a State on May 1, 1978. 
‘‘(3) The provisions of subsection (b) of section 5 of 

this Act [section 3004(b) of this title] shall not apply to 

any parimutuel off-track betting system existing on 

May 1, 1978, in a State which does not conduct pari-

mutuel horseracing on the date of enactment of this 

Act [Oct. 25, 1978].’’ 

SHORT TITLE 

Section 1 of Pub. L. 95–515 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Interstate 

Horseracing Act of 1978’.’’ 

§ 3002. Definitions 

For the purposes of this chapter the term— 
(1) ‘‘person’’ means any individual, associa-

tion, partnership, joint venture, corporation, 
State or political subdivision thereof, depart-
ment, agency, or instrumentality of a State or 
political subdivision thereof, or any other or-
ganization or entity; 

(2) ‘‘State’’ means each State of the United 
States, the District of Columbia, the Common-
wealth of Puerto Rico, and any territory or 
possession of the United States; 

(3) ‘‘interstate off-track wager’’ means a 
legal wager placed or accepted in one State 
with respect to the outcome of a horserace 
taking place in another State and includes 
pari-mutuel wagers, where lawful in each 
State involved, placed or transmitted by an 
individual in one State via telephone or other 
electronic media and accepted by an off-track 
betting system in the same or another State, 
as well as the combination of any pari-mutuel 
wagering pools; 

(4) ‘‘on-track wager’’ means a wager with re-
spect to the outcome of a horserace which is 
placed at the racetrack at which such horse- 
race takes place; 

(5) ‘‘host State’’ means the State in which 
the horserace subject to the interstate wager 
takes place; 

(6) ‘‘off-track State’’ means the State in 
which an interstate off-track wager is accept-
ed; 
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(7) ‘‘off-track betting system’’ means any 
group which is in the business of accepting wa-
gers on horseraces at locations other than the 
place where the horserace is run, which busi-
ness is conducted by the State or licensed or 
otherwise permitted by State law; 

(8) ‘‘off-track betting office’’ means any lo-
cation within an off-track State at which off- 
track wagers are accepted; 

(9) ‘‘host racing association’’ means any per-
son who, pursuant to a license or other per-
mission granted by the host State, conducts 
the horserace subject to the interstate wager; 

(10) ‘‘host racing commission’’ means that 
person designated by State statute or, in the 
absence of statute, by regulation, with juris-
diction to regulate the conduct of racing with-
in the host State; 

(11) ‘‘off-track racing commission’’ means 
that person designated by State statute or, in 
the absence of statute, by regulation, with ju-
risdiction to regulate off-track betting in that 
State; 

(12) ‘‘horsemen’s group’’ means, with ref-
erence to the applicable host racing associa-
tion, the group which represents the majority 
of owners and trainers racing there, for the 
races subject to the interstate off-track wager 
on any racing day; 

(13) ‘‘parimutuel’’ means any system where-
by wagers with respect to the outcome of a 
horserace are placed with, or in, a wagering 
pool conducted by a person licensed or other-
wise permitted to do so under State law, and 
in which the participants are wagering with 
each other and not against the operator; 

(14) ‘‘currently operating tracks’’ means rac-
ing associations conducting parimutuel horse-
racing at the same time of day (afternoon 
against afternoon; nighttime against night-
time) as the racing association conducting the 
horseracing which is the subject of the inter-
state off-track wager; 

(15) ‘‘race meeting’’ means those scheduled 
days during the year a racing association is 
granted permission by the appropriate State 
racing commission to conduct horseracing; 

(16) ‘‘racing day’’ means a full program of 
races at a specified racing association on a 
specified day; 

(17) ‘‘special event’’ means the specific indi-
vidual horserace which is deemed by the off- 
track betting system to be of sufficient na-
tional significance and interest to warrant 
interstate off-track wagering on that event or 
events; 

(18) ‘‘dark days’’ means those days when rac-
ing of the same type does not occur in an off- 
track State within 60 miles of an off-track bet-
ting office during a race meeting, including, 
but not limited to, a dark weekday when such 
racing association or associations run on Sun-
day, and days when a racing program is sched-
uled but does not take place, or cannot be 
completed due to weather, strikes and other 
factors not within the control of the off-track 
betting system; 

(19) ‘‘year’’ means calendar year; 
(20) ‘‘takeout’’ means that portion of a 

wager which is deducted from or not included 
in the parimutuel pool, and which is distrib-

uted to persons other than those placing wa-
gers; 

(21) ‘‘regular contractual process’’ means 
those negotiations by which the applicable 
horsemen’s group and host racing association 
reach agreements on issues regarding the con-
duct of horseracing by the horsemen’s group 
at that racing association; 

(22) ‘‘terms and conditions’’ includes, but is 
not limited to, the percentage which is paid by 
the off-track betting system to the host racing 
association, the percentage which is paid by 
the host racing association to the horsemen’s 
group, as well as any arrangements as to the 
exclusivity between the host racing associa-
tion and the off-track betting system. 

(Pub. L. 95–515, § 3, Oct. 25, 1978, 92 Stat. 1811; 
Pub. L. 106–553, § 1(a)(2) [title VI, § 629], Dec. 21, 
2000, 114 Stat. 2762, 2762A–108.) 

AMENDMENTS 

2000—Par. (3). Pub. L. 106–553 inserted ‘‘and includes 

pari-mutuel wagers, where lawful in each State in-

volved, placed or transmitted by an individual in one 

State via telephone or other electronic media and ac-

cepted by an off-track betting system in the same or 

another State, as well as the combination of any pari- 

mutuel wagering pools’’ after ‘‘another State’’. 

§ 3003. Acceptance of interstate off-track wager 

No person may accept an interstate off-track 
wager except as provided in this chapter. 

(Pub. L. 95–515, § 4, Oct. 25, 1978, 92 Stat. 1813.) 

§ 3004. Regulation of interstate off-track wager-
ing 

(a) Consent of host racing association, host rac-
ing commission, and off-track racing commis-
sion as prerequisite to acceptance of wager 

An interstate off-track wager may be accepted 
by an off-track betting system only if consent is 
obtained from— 

(1) the host racing association, except that— 
(A) as a condition precedent to such con-

sent, said racing association (except a not- 
for-profit racing association in a State 
where the distribution of off-track betting 
revenues in that State is set forth by law) 
must have a written agreement with the 
horsemen’s group, under which said racing 
association may give such consent, setting 
forth the terms and conditions relating 
thereto; provided, 

(B) that where the host racing association 
has a contract with a horsemen’s group at 
the time of enactment of this chapter which 
contains no provisions referring to inter-
state off-track betting, the terms and condi-
tions of said then-existing contract shall be 
deemed to apply to the interstate off-track 
wagers and no additional written agreement 
need be entered into unless the parties to 
such then-existing contract agree otherwise. 
Where such provisions exist in such existing 
contract, such contract shall govern. Where 
written consents exist at the time of enact-
ment of this chapter between an off-track 
betting system and the host racing associa-
tion providing for interstate off-track wa-
gers, or such written consents are executed 
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by these parties prior to the expiration of 
such then-existing contract, upon the expi-
ration of such then-existing contract the 
written agreement of such horsemen’s group 
shall thereafter be required as such condi-
tion precedent and as a part of the regular 
contractual process, and may not be with-
drawn or varied except in the regular con-
tractual process. Where no such written con-
sent exists, and where such written agree-
ment occurs at a racing association which 
has a regular contractual process with such 
horsemen’s group, said agreement by the 
horsemen’s group may not be withdrawn or 
varied except in the regular contractual 
process; 

(2) the host racing commission; 
(3) the off-track racing commission. 

(b) Approval of tracks as prerequisite to accept-
ance of wager; exceptions 

(1) In addition to the requirement of sub-
section (a) of this section, any off-track betting 
office shall obtain the approval of— 

(A) all currently operating tracks within 60 
miles of such off-track betting office; and 

(B) if there are no currently operating 
tracks within 60 miles then the closest cur-
rently operating track in an adjoining State. 

(2) Notwithstanding the provisions of para-
graph (1) of this subsection, any off-track bet-
ting office in a State with at least 250 days of 
on-track parimutuel horseracing a year, may ac-
cept interstate off-track wagers for a total of 60 
racing days and 25 special events a year without 
the approval required by paragraph (1), if with 
respect to such 60 racing days, there is no racing 
of the same type at the same time of day being 
conducted within the off-track betting State 
within 60 miles of the off-track betting office ac-
cepting the wager, or such racing program can-
not be completed. Excluded from such 60 days 
and from the consent required by subsection 
(b)(1) of this section may be dark days which 
occur during a regularly scheduled race meeting 
in said off-track betting State. In order to ac-
cept any interstate off-track wager under the 
terms of the preceding sentence the off-track 
betting office shall make identical offers to any 
racing association described in subparagraph (A) 
of subsection (b)(1) of this section. Nothing in 
this subparagraph shall be construed to reduce 
or eliminate the necessity of obtaining all the 
approvals required by subsection (a) of this sec-
tion. 

(c) Takeout amount 

No parimutuel off-track betting system may 
employ a takeout for an interstate wager which 
is greater than the takeout for corresponding 
wagering pools of off-track wagers on races run 
within the off-track State except where such 
greater takeout is authorized by State law in 
the off-track State. 

(Pub. L. 95–515, § 5, Oct. 25, 1978, 92 Stat. 1813.) 

§ 3005. Liability and damages 

Any person accepting any interstate off-track 
wager in violation of this chapter shall be civ-
illy liable for damages to the host State, the 

host racing association and the horsemen’s 
group. Damages for each violation shall be based 
on the total of off-track wagers as follows: 

(1) If the interstate off-track wager was of a 
type accepted at the host racing association, 
damages shall be in an amount equal to that 
portion of the takeout which would have been 
distributed to the host State, host racing asso-
ciation and the horsemen’s group, as if each 
such interstate off-track wager had been 
placed at the host racing association. 

(2) If such interstate off-track wager was of 
a type not accepted at the host racing associa-
tion, the amount of damages shall be deter-
mined at the rate of takeout prevailing at the 
off-track betting system for that type of 
wager and shall be distributed according to 
the same formulas as in paragraph (1) above. 

(Pub. L. 95–515, § 6, Oct. 25, 1978, 92 Stat. 1814.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3006 of this title. 

§ 3006. Civil action 

(a) Parties; remedies 

The host State, the host racing association, or 
the horsemen’s group may commence a civil ac-
tion against any person alleged to be in viola-
tion of this chapter, for injunctive relief to re-
strain violations and for damages in accordance 
with section 3005 of this title. 

(b) Intervention 

In any civil action under this section, the host 
State, the host racing association and horse-
men’s group, if not a party, shall be permitted 
to intervene as a matter of right. 

(c) Limitations 

A civil action may not be commenced pursu-
ant to this section more than 3 years after the 
discovery of the alleged violation upon which 
such civil action is based. 

(d) State as defendant 

Nothing in this chapter shall be construed to 
permit a State to be sued under this section 
other than in accordance with its applicable 
laws. 

(Pub. L. 95–515, § 7, Oct. 25, 1978, 92 Stat. 1814.) 

§ 3007. Jurisdiction and venue 

(a) District court jurisdiction 

Notwithstanding any other provision of law, 
the district courts of the United States shall 
have jurisdiction over any civil action under 
this chapter, without regard to the citizenship 
of the parties or the amount in controversy. 

(b) Venue; service of process 

A civil action under this chapter may be 
brought in any district court of the United 
States for a district located in the host State or 
the off-track State, and all process in any such 
civil action may be served in any judicial dis-
trict of the United States. 

(c) Concurrent State court jurisdiction 

The jurisdiction of the district courts of the 
United States pursuant to this section shall be 
concurrent with that of any State court of com-
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petent jurisdiction located in the host State or 
the off-track State. 

(Pub. L. 95–515, § 8, Oct. 25, 1978, 92 Stat. 1814.) 

CHAPTER 58—FULL EMPLOYMENT AND 
BALANCED GROWTH 

Sec. 

3101. Congressional findings. 

3102. Report to Congressional committees. 

3103. National Employment Conference. 

(a) Organization and implementation. 

(b) Subject matter. 

SUBCHAPTER I—STRUCTURAL ECONOMIC POLI-

CIES AND PROGRAMS INCLUDING TREATMENT 

OF RESOURCE RESTRAINTS 

3111. Congressional statement of purpose. 

3112. Countercyclical employment policies. 

(a) Programmatic entities. 

(b) Triggering mechanism. 

3113. Economic activity coordination. 

(a) Federal, regional, State, local, and 

private sector. 

(b) Fiscal needs and budget conditions. 

3114. Regional and structural employment policies 

and programs. 

(a) Recommendation of legislation. 

(b) Private sector production and em-

ployment; effect of Federal policies. 

3115. Youth employment policies and programs. 

(a) Congressional findings. 

(b) Improvement and expansion. 

3116. Job training, counseling and reservoirs of em-

ployment projects. 

(a) Policies, procedures and recommenda-

tions. 

(b) Utilization of authority under other 

laws. 

(c) Establishment of project reservoirs; 

restrictions and requirements of 

new programs. 

(d) Regulations. 

3117. Capital formation. 

(a) Congressional findings. 

(b) Investment Policy Report; recom-

mendations in President’s Budget; 

referral to Joint Economic Commit-

tee. 

(c) Review in Economic Report of Fed-

eral policies and programs which af-

fect public investments; recom-

mendations respecting new policies 

or programs. 

SUBCHAPTER II—POLICIES AND PROCEDURES 

FOR CONGRESSIONAL REVIEW 

3131. Congressional statement of purpose. 

(a) Establishment of procedures for re-

view and action. 

(b) Legislative action. 

3132. Committee review. 

(a) Short-term and medium-term goals. 

(b) Hearings. 

(c) Report of standing and joint commit-

tees and committees with legisla-

tive jurisdiction. 

(d) Report of Joint Economic Committee. 

3133. Exercise of rulemaking powers. 

SUBCHAPTER III—GENERAL PROVISIONS 

3151. Nondiscrimination. 

(a) Exclusion from participation or de-

nial of benefits. 

(b) Noncompliance notification; remedies 

of Secretary of Labor. 

(c) Civil action by Attorney General. 

(d) Enforcement analysis in Report of 

President. 

Sec. 

3152. Labor standards. 

(a) Equal wages; increase in employment. 

(b) Wage rates; work limitations of res-

ervoir projects employees. 

(c) Recommendations of President. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 1021, 1022, 1022b, 

1022c, 1022d, 1022f, 1023 of this title. 

§ 3101. Congressional findings 

(a) The Congress finds that the Nation has suf-
fered substantial unemployment and under-
employment, idleness of other productive re-
sources, high rates of inflation, and inadequate 
productivity growth, over prolonged periods of 
time, imposing numerous economic and social 
costs on the Nation. Such costs include the fol-
lowing: 

(1) The Nation is deprived of the full supply 
of goods and services, the full utilization of 
labor and capital resources, and the related in-
creases in economic well-being that would 
occur under conditions of genuine full employ-
ment, production, and real income, balanced 
growth, a balanced Federal budget, and the ef-
fective control of inflation. 

(2) The output of goods and services is insuf-
ficient to meet pressing national priorities. 

(3) Workers are deprived of the job security, 
income, skill development, and productivity 
necessary to maintain and advance their 
standards of living. 

(4) Business and industry are deprived of the 
production, sales, capital flow, and productiv-
ity necessary to maintain adequate profits, 
undertake new investment, create jobs, com-
pete internationally, and contribute to meet-
ing society’s economic needs. These problems 
are especially acute for smaller businesses. 
Variations in the business cycle and low-level 
operations of the economy are far more dam-
aging to smaller businesses than to larger 
business concerns because smaller businesses 
have fewer available resources, and less access 
to resources, to withstand nationwide eco-
nomic adversity. A decline in small business 
enterprises contributes to unemployment by 
reducing employment opportunities and con-
tributes to inflation by reducing competition. 

(5) Unemployment exposes many families to 
social, psychological, and physiological costs, 
including disruption of family life, loss of indi-
vidual dignity and self-respect, and the aggra-
vation of physical and psychological illnesses, 
alcoholism and drug abuse, crime, and social 
conflicts. 

(6) Federal, State, and local government 
budgets are undermined by deficits due to 
shortfalls in tax revenues and in increases in 
expenditures for unemployment compensation, 
public assistance, and other recession-related 
services in the areas of criminal justice, alco-
holism and drug abuse, and physical and men-
tal health. 

(b) The Congress further finds that: 
(1) High unemployment may contribute to 

inflation by diminishing labor training and 
skills, underutilizing capital resources, reduc-
ing the rate of productivity advance, increas-
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ing unit labor costs, and reducing the general 
supply of goods and services. 

(2) Aggregate monetary and fiscal policies 
alone have been unable to achieve full employ-
ment and production, increased real income, 
balanced growth, a balanced Federal budget, 
adequate productivity growth, proper atten-
tion to national priorities, achievement of an 
improved trade balance, and reasonable price 
stability, and therefore must be supplemented 
by other measures designed to serve these 
ends. 

(3) Attainment of these objectives should be 
facilitated by setting explicit short-term and 
medium-term economic goals, and by im-
proved coordination among the President, the 
Congress, and the Board of Governors of the 
Federal Reserve System. 

(4) Increasing job opportunities and full em-
ployment would greatly contribute to the 
elimination of discrimination based upon sex, 
age, race, color, religion, national origin, 
handicap, or other improper factors. 

(c) The Congress further finds that an effective 
policy to promote full employment and produc-
tion, increased real income, balanced growth, a 
balanced Federal budget, adequate productivity 
growth, proper attention to national priorities, 
achievement of an improved trade balance, and 
reasonable price stability should (1) be based on 
the development of explicit economic goals and 
policies involving the President, the Congress, 
and the Board of Governors of the Federal Re-
serve System, with maximum reliance on the re-
sources and ingenuity of the private sector of 
the economy, (2) include programs specifically 
designed to reduce high unemployment due to 
recessions, and to reduce structural unemploy-
ment within regional areas and among particu-
lar labor force groups, and (3) give proper atten-
tion to the role of increased exports and im-
provement in the international competitiveness 
of agriculture, business, and industry in provid-
ing productive employment opportunities and 
achieving an improved trade balance. 

(d) The Congress further finds that full em-
ployment and production, increased real income, 
balanced growth, a balanced Federal budget, 
adequate productivity growth, proper attention 
to national priorities, achievement of an im-
proved trade balance through increased exports 
and improvement in the international competi-
tiveness of agriculture, business, and industry, 
and reasonable price stability are important na-
tional requirements and will promote the eco-
nomic security and well-being of all citizens of 
the Nation. 

(e) The Congress further finds that the United 
States is part of an interdependent world trad-
ing and monetary system and that attainment 
of the requirements specified in subsection (d) of 
this section is dependent upon policies promot-
ing a free and fair international trading system 
and a sound and stable international monetary 
system. 

(Pub. L. 95–523, § 2, Oct. 27, 1978, 92 Stat. 1888.) 

SHORT TITLE 

Section 1 of Pub. L. 95–523 provided in part that this 

Act [enacting this chapter and sections 1022a to 1022f of 

this title, amending sections 1021, 1022, 1023, and 1024 of 

this title, sections 632 and 636 of Title 2, The Congress, 

and section 225a of Title 12, Banks and Banking, and 

enacting provisions set out as notes under section 1021 

of title and section 225a of Title 12] may be cited as the 

‘‘Full Employment and Balanced Growth Act of 1978’’. 

§ 3102. Report to Congressional committees 

Not later than one year after October 27, 1978, 
the Committee on Labor and Human Resources 
of the Senate and the Committee on Education 
and Labor of the House of Representatives each 
shall conduct a study and submit a report, in-
cluding findings and recommendations, to the 
Committee on Rules and Administration of the 
Senate and the Committee on Rules of the 
House, respectively, on the subject of establish-
ing a full employment goal in connection with 
the provisions of this chapter. 

(Pub. L. 95–523, § 3, Oct. 27, 1978, 92 Stat. 1889; S. 
Res. 30, Mar. 7, 1979.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 95–523, Oct. 27, 1978, 92 

Stat. 1887, known as the Full Employment and Bal-

anced Growth Act of 1978, which enacted this chapter 

and sections 1022a to 1022f of this title, amended sec-

tions 1021, 1022, and 1023 of this title, sections 632 and 

636 of Title 2, The Congress, and section 225a of Title 12, 

Banks and Banking, and enacted provisions set out as 

notes under sections 1021 and 3101 of this title and sec-

tion 225a of Title 12. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 3101 of this title and Tables. 

CHANGE OF NAME 

Committee on Human Resources of the Senate 

changed to Committee on Labor and Human Resources 

effective Mar. 7, 1979, by Senate Resolution No. 30, 96th 

Congress. See, also, Rule XXV of Standing Rules of the 

Senate adopted Nov. 14, 1979. 

Committee on Education and Labor of House of Rep-

resentatives treated as referring to Committee on Eco-

nomic and Educational Opportunities of House of Rep-

resentatives by section 1(a) of Pub. L. 104–14, set out as 

a note preceding section 21 of Title 2, The Congress. 

Committee on Economic and Educational Opportuni-

ties of House of Representatives changed to Committee 

on Education and the Workforce of House of Represent-

atives by House Resolution No. 5, One Hundred Fifth 

Congress, Jan. 7, 1997. 

§ 3103. National Employment Conference 

(a) Organization and implementation 

A National Employment Conference may be 
convened in the District of Columbia within a 
reasonable period of time after October 27, 1978. 
Responsibility for the organization and imple-
mentation of this conference shall rest with the 
President or the appropriate department or 
agency of the Federal Government, and the con-
ference shall bring together leaders of small and 
larger business, labor, government, and all other 
interested parties. 

(b) Subject matter 

The subject of the conference shall be employ-
ment, with particular attention to structural 
unemployment and the plight of disadvantaged 
youth. The conference shall also focus on issues 
such as implementation of adequate and effec-
tive incentives for private sector employers to 
hire the hard-core unemployed. Special atten-



Page 1419 TITLE 15—COMMERCE AND TRADE § 3113 

tion shall be given to the creation of jobs 
through the use of targeted employment tax 
credits, wage vouchers, and other incentives to 
private sector businesses. 

(Pub. L. 95–523, § 4, Oct. 27, 1978, 92 Stat. 1889.) 

SUBCHAPTER I—STRUCTURAL ECONOMIC 
POLICIES AND PROGRAMS INCLUDING 
TREATMENT OF RESOURCE RESTRAINTS 

§ 3111. Congressional statement of purpose 

The Congress recognizes that general eco-
nomic policies alone have been unable to 
achieve the goals set forth in this chapter relat-
ed to full employment, production, and real in-
come, balanced growth, adequate growth in pro-
ductivity, proper attention to national prior-
ities, achievement of an improved trade balance 
through increased exports and improvement in 
the international competitiveness of agri-
culture, business, and industry, and achieve-
ment of reasonable price stability as provided 
for in section 1022b(b) of this title. It is, there-
fore, the purpose of this subchapter to require 
the President to initiate, as the President deems 
appropriate, with recommendations to the Con-
gress where necessary, supplementary programs 
and policies to the extent that the President 
finds such action necessary to help achieve 
these goals, including the goals and timetable 
for the reduction of unemployment. Insofar as 
feasible without undue delay, any policies and 
programs so recommended shall be included in 
the Economic Report. 

(Pub. L. 95–523, title II, § 201, Oct. 27, 1978, 92 
Stat. 1899.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in text, 

see References in Text note set out under section 3102 

of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3112, 3114 of this 

title. 

§ 3112. Countercyclical employment policies 

(a) Programmatic entities 

Any countercyclical efforts undertaken to aid 
in achieving the purposes of section 3111 of this 
title shall consider for inclusion the following 
programmatic entities: 

(1) accelerated public works, including the 
development of standby public works projects; 

(2) public service employment; 
(3) State and local grant programs; 
(4) the levels and duration of unemployment 

insurance; 
(5) skill training in both the private and pub-

lic sectors, both as a general remedy and as a 
supplement to unemployment insurance; 

(6) youth employment programs as specified 
in section 3115 of this title; 

(7) community development programs to 
provide employment in activities of value to 
the States, local communities (including rural 
areas), and the Nation; 

(8) Federal procurement programs which are 
targeted on labor surplus areas; and 

(9) augmentation of other employment and 
training programs which would help to reduce 

high levels of unemployment arising from cy-
clical causes. 

(b) Triggering mechanism 

In any countercyclical efforts undertaken, the 
President shall consider a triggering mechanism 
which will implement the program during a pe-
riod of rising unemployment and phase out the 
program when unemployment is appropriately 
reduced, and incorporate effective means to fa-
cilitate individuals assisted under programs de-
veloped pursuant to this section to return 
promptly to regular private and public employ-
ment as the economy recovers. 

(Pub. L. 95–523, title II, § 202, Oct. 27, 1978, 92 
Stat. 1900.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3113, 3116 of this 

title. 

§ 3113. Economic activity coordination 

(a) Federal, regional, State, local, and private 
sector 

As an integral part of any countercyclical em-
ployment policies undertaken in accord with 
section 3112 of this title, the President shall, to 
the extent the President deems necessary, set 
forth programs and policies, including rec-
ommended legislation where needed, to coordi-
nate economic action among the Federal Gov-
ernment, regions, States and localities, and the 
private sector to promote achievement of the 
purposes of this chapter and the Employment 
Act of 1946 [15 U.S.C. 1021 et seq.] and an eco-
nomic environment in which State and local 
governments and private sector economic activ-
ity and employment will prosper. In considering 
programs and policies related to the private sec-
tor, full consideration shall be given to promot-
ing the growth and well-being of small busi-
nesses and employment training programs 
through private sector incentives. 

(b) Fiscal needs and budget conditions 

In any efforts under this section, the President 
shall endeavor to meet criteria that establish 
programs which are funded to take account of 
the fiscal needs and budget conditions of the re-
spective States and localities and their own ef-
forts, with special attention to the rates of un-
employment in such States and localities. 

(Pub. L. 95–523, title II, § 203, Oct. 27, 1978, 92 
Stat. 1900.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 3102 of this title. 

The Employment Act of 1946, referred to in subsec. 

(a), is act Feb. 20, 1946, ch. 33, 60 Stat. 23, as amended, 

which is classified generally to chapter 21 (§ 1021 et seq.) 

of this title. For complete classification of this Act to 

the Code, see Short Title note set out under section 

1021 of this title and Tables. 

EXECUTIVE ORDER NO. 12329 

Ex. Ord. No. 12329, Oct. 14, 1981, 46 F.R. 50919, which 

established the President’s Task Force on Private Sec-

tor Initiatives and provided for its membership, func-

tions, etc., was revoked by Ex. Ord. No. 12399, § 4(i), Dec. 

31, 1982, 48 F.R. 380, formerly set out as a note under 
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1 So in original. Probably should not be capitalized. 2 So in original. The semicolon probably should be a period. 

section 14 of the Federal Advisory Committee Act in 

the Appendix to Title 5, Government Organization and 

Employees. 

§ 3114. Regional and structural employment poli-
cies and programs 

(a) Recommendation of legislation 

To the extent deemed appropriate by the 
President in fulfillment of the purposes of sec-
tion 3111 of this title, the President shall rec-
ommend legislation to the Congress if nec-
essary, regional and structural employment 
policies and programs. 

(b) Private sector production and employment; 
effect of Federal policies 

In formulating the regional components of any 
such programs, the President shall encourage to 
the extent the President deems necessary, new 
private sector production and employment to lo-
cate within depressed localities and regions with 
substantial unemployment and to aid in sta-
bilizing their economic base. To the extent fea-
sible, such policies and programs shall foster the 
establishment and growth of smaller businesses 
in such localities and regions. Any regional em-
ployment proposal of the President shall also in-
clude an analysis of the extent to which Federal 
tax, expenditure (including procurement of 
goods and services), defense, transportation, en-
ergy, natural resources and employment policies 
have influenced the movement of people, jobs, 
and small and larger business and industries 
from chronic high unemployment regions and 
areas, and proposals designed to correct Federal 
policies that have an adverse economic impact 
upon such regions and areas. 

(Pub. L. 95–523, title II, § 204, Oct. 27, 1978, 92 
Stat. 1901.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3116 of this title. 

§ 3115. Youth employment policies and programs 

(a) Congressional findings 

The Congress finds and declares— 
(1) That 1 serious unemployment and eco-

nomic disadvantage of a unique nature exist 
among youths even under generally favorable 
economic conditions; 

(2) that this group constitutes a substantial 
portion of the Nation’s unemployment, and 
that this significantly contributes to crime, 
alcoholism and drug abuse, and other social 
and economic problems; and 

(3) that many youths have special employ-
ment needs and problems which, if not 
promptly addressed, will substantially con-
tribute to more severe unemployment prob-
lems in the long run. 

(b) Improvement and expansion 

To the extent deemed necessary in fulfillment 
of the purposes of this chapter, the President 
shall improve and expand existing youth em-
ployment programs, recommending legislation 
where required. In formulating any such pro-
gram, the President shall— 

(1) include provisions designed to fully coor-
dinate youth employment activities with 
other employment and training programs; 

(2) develop a smoother transition from 
school to work; 

(3) prepare disadvantaged and other youths 
with employability handicaps for regular self- 
sustaining employment; 

(4) develop realistic methods for combining 
training with work; and 

(5) develop provisions designed to attract 
structurally unemployed youth into produc-
tive full-time employment through incentives 
to private and independent sector businesses; 2 

(Pub. L. 95–523, title II, § 205, Oct. 27, 1978, 92 
Stat. 1901.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (b), see References in Text note set out under sec-

tion 3102 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3112, 3116 of this 

title. 

§ 3116. Job training, counseling and reservoirs of 
employment projects 

(a) Policies, procedures and recommendations 

Further to promote achievement of full em-
ployment under this chapter and the Employ-
ment Act of 1946 [15 U.S.C. 1021 et seq.], the 
President, through the Secretary of Labor, shall 
develop policies and procedures and, as nec-
essary, recommend programs for providing em-
ployment opportunities to individuals aged 16 
and over in the civilian labor force who are able, 
willing, and seeking to work but who, despite se-
rious efforts to obtain employment, remain un-
employed. 

(b) Utilization of authority under other laws 

In meeting the responsibilities under sub-
section (a) of this section, the Secretary of 
Labor shall, as appropriate, fully utilize the au-
thority provided under the Job Training Part-
nership Act and title I of the Workforce Invest-
ment Act of 1998 [29 U.S.C. 2801 et seq.] and other 
relevant provisions of law to— 

(1) assure the availability of counseling, 
training, and other support activities nec-
essary to prepare persons willing and seeking 
work for employment; 

(2) refer persons able, willing, and seeking to 
work to job opportunities in the private and 
public sectors through the existing public em-
ployment placement facilities and through the 
United States Employment Service of the De-
partment of Labor, including job opportunities 
in any positions created under programs es-
tablished pursuant to sections 3112, 3114, and 
3115 of this title; and 

(3) encourage flexi-time and part-time jobs 
for persons who are able, willing, and seeking 
employment but who are unable to work a 
standard workweek. 

(c) Establishment of project reservoirs; restric-
tions and requirements of new programs 

(1) To the extent that individuals aged sixteen 
and over and able, willing, and seeking to work 
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are not and in the judgment of the President 
cannot be provided with private job opportuni-
ties or job opportunities under other programs 
and actions in existence, in accord with the 
goals and timetables set forth in the Employ-
ment Act of 1946 [15 U.S.C. 1021 et seq.], the 
President shall, as may be authorized by law, es-
tablish reservoirs of public employment and pri-
vate nonprofit employment projects, to be ap-
proved by the Secretary of Labor, through ex-
pansion of title I of the Workforce Investment 
Act of 1998 [29 U.S.C. 2801 et seq.] and other ex-
isting employment and training projects or 
through such new programs as are determined 
necessary by the President or through both such 
projects and such programs. 

(2) New programs as may be authorized by law 
after October 27, 1978, referred to in paragraph 
(c)(1)— 

(A) shall not be put into operation earlier 
than two years after October 27, 1978, nor with-
out a finding by the President, transmitted to 
the Congress, that other means of employment 
are not yielding enough jobs to be consistent 
with attainment of the goals and timetables 
for the reduction of unemployment set forth 
in the Employment Act of 1946 [15 U.S.C. 1021 
et seq.]; 

(B) shall be designed so that no workers 
from private employment are drawn into the 
reservoir projects thereunder; 

(C) shall be useful and productive jobs; 
(D) shall be mainly in the lower ranges of 

skills and pay, and toward this end the num-
ber of reservoir jobs under such new programs 
shall, to the extent practicable, be maximized 
in relationship to the appropriations provided 
for such jobs; 

(E) shall be targeted on areas of high unem-
ployment and on individuals who are struc-
turally unemployed; 

(F) shall be phased in by the President as 
necessary, in conjunction with the employ-
ment goals under sections 3(a)(2) and 4(b) of 
the Employment Act of 1946 [15 U.S.C. 
1022(a)(2), 1022a(b)]. 

(d) Regulations 

The Secretary, in carrying out the provisions 
of this section, shall establish regulations pro-
viding for— 

(1) an initial determination of the job seek-
er’s ability to be employed at certain types 
and duration of work, so that such individual 
may be appropriately referred to jobs, train-
ing, counseling, and other supportive services; 

(2) compliance with the nondiscrimination 
provisions of this chapter in accordance with 
section 3151 of this title; 

(3) appropriate eligibility criteria to deter-
mine the order of priority of access of any per-
son to any new programs under subsection (c) 
of this section as may be authorized by law in-
cluding but not necessarily limited to (A) 
household income, duration of unemployment 
(not less than five weeks), and the number of 
people economically dependent upon such per-
son; and (B) denial of access to any person re-
fusing to accept or hold a job except for good 
cause, as determined by the Secretary of 
Labor, including refusal to accept or hold a 

job subject to reference under subsection (b) 
paragraph (2) of this section, in order to seek 
a reservoir project job under subsection (c) of 
this section; and 

(4) such administrative appeal procedures as 
may be appropriate to review the initial deter-
mination of the abilities of persons willing, 
able, and seeking to work under paragraph (1) 
of this subsection and the employment need 
and eligibility under paragraph (3) of this sub-
section. 

(Pub. L. 95–523, title II, § 206, Oct. 27, 1978, 92 
Stat. 1902; Pub. L. 105–277, div. A, § 101(f) [title 
VIII, § 405(d)(12)(A), (f)(10)], Oct. 21, 1998, 112 Stat. 
2681–337, 2681–420, 2681–431.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-
secs. (a) and (d)(2), see References in Text note set out 
under section 3102 of this title. 

The Employment Act of 1946, referred to in subsecs. 
(a) and (c), is act Feb. 20, 1946, ch. 33, 60 Stat. 23, as 

amended, which is classified generally to chapter 21 

(§ 1021 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1021 of this title and Tables. 
The Job Training Partnership Act, referred to in sub-

sec. (b), is Pub. L. 97–300, Oct. 13, 1982, 96 Stat. 1322, as 

amended, which was classified generally to chapter 19 

(§ 1501 et seq.) of Title 29, Labor, prior to repeal by Pub. 

L. 105–220, title I, § 199(b)(2), (c)(2)(B), Aug. 7, 1998, 112 

Stat. 1059, effective July 1, 2000. For complete classi-

fication of this Act to the Code, see Tables. 
The Workforce Investment Act of 1998, referred to in 

subsecs. (b) and (c)(1), is Pub. L. 105–220, Aug. 7, 1998, 112 

Stat. 936, as amended. Title I of the Act is classified 

principally to chapter 30 (§ 2801 et seq.) of Title 29, 

Labor. For complete classification of this Act to the 

Code, see Short Title note set out under section 9201 of 

Title 20, Education, and Tables. 

AMENDMENTS 

1998—Subsec. (b). Pub. L. 105–277, § 101(f) [title VIII, 

§ 405(f)(10)(A)], which directed the amendment of subsec. 

(b) by substituting ‘‘the Job Training Partnership Act 

and’’ for ‘‘CETA’’ in introductory provisions, could not 

be executed because ‘‘CETA’’ did not appear in intro-

ductory provisions subsequent to amendment by Pub. 

L. 105–277, § 101(f) [title VIII, § 405(d)(12)(A)(i)(I)]. See 

below. 
Pub. L. 105–277, § 101(f) [title VIII, § 405(d)(12)(A)(i)(I)], 

substituted ‘‘the Job Training Partnership Act and 

title I of the Workforce Investment Act of 1998’’ for 

‘‘CETA’’ in introductory provisions. 
Subsec. (b)(1). Pub. L. 105–277, § 101(f) [title VIII, 

§ 405(d)(12)(A)(i)(II)], struck out ‘‘(including use of sec-

tion 110 of CETA when necessary)’’ before semicolon at 

end. 
Subsec. (c)(1). Pub. L. 105–277, § 101(f) [title VIII, 

§ 405(f)(10)(B)], struck out ‘‘activities carried out under 

the Job Training Partnership Act or’’ before ‘‘title I of 

the Workforce Investment Act of 1998’’. 
Pub. L. 105–277, § 101(f) [title VIII, § 405(d)(12)(A)(ii)], 

substituted ‘‘activities carried out under the Job Train-

ing Partnership Act or title I of the Workforce Invest-

ment Act of 1998’’ for ‘‘CETA’’. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 101(f) [title VIII, 

§ 405(d)(12)(A)] of Pub. L. 105–277 effective Oct. 21, 1998, 

and amendment by section 101(f) [title VIII, § 405(f)(10)] 

of Pub. L. 105–277 effective July 1, 2000, see section 101(f) 

[title VIII, § 405(g)(1), (2)(B)] of Pub. L. 105–277, set out 

as a note under section 3502 of Title 5, Government Or-

ganization and Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1021, 3152 of this 

title. 
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§ 3117. Capital formation 

(a) Congressional findings 

The Congress finds that— 
(1) promotion of full employment and bal-

anced growth is in itself a principal avenue to 
high and sustained rates of capital formation; 

(2) high rates of capital formation are nec-
essary to ensure adequate rates of capacity ex-
pansion and productivity growth, compliance 
with governmental health, safety and environ-
mental standards, and the replacement of ob-
solete production equipment; 

(3) the ability of our economy to compete 
successfully in international markets, the de-
velopment of new technology, improved work-
ing conditions, expanding job opportunities, 
and an increasing standard of living depend on 
the availability of adequate capital at reason-
able cost to commerce and industry; 

(4) an important goal of national policy shall 
be to remove obstacles to the free flow of re-
sources into new investment, particularly 
those obstacles that hinder the creation and 
growth of smaller businesses because general 
national programs and policies to aid and 
stimulate private enterprise are not sufficient 
to deal with the special problems and needs of 
smaller businesses; and 

(5) while private business firms are, and 
should continue to be, the major source of in-
vestment, the investment activities of the 
Federal, State, and local governments play an 
important role in affecting the level of output, 
employment, and productivity and in achiev-
ing other national purposes. 

(b) Investment Policy Report; recommendations 
in President’s Budget; referral to Joint Eco-
nomic Committee 

The Economic Report shall include an Invest-
ment Policy Report which shall, as appropriate, 
(1) review and assess existing Federal Govern-
ment programs and policies which affect busi-
ness investment decisions, including, but not 
limited to, the relevant aspects of the tax code, 
Federal expenditure policy, Federal regulatory 
policy, international trade policy, and Federal 
support for research, development, and diffusion 
of new technologies; (2) provide an assessment of 
the levels of investment capital available, re-
quired by, and applied to small, medium and 
large business entities; (3) provide an analysis of 
current foreseeable trends in the level of invest-
ment capital available to such entities; and (4) 
provide a description of programs and proposals 
for carrying out the policy set forth in section 
1021(i) of this title. In addition, the Economic 
Report shall include an assessment of the effect 
of the overall economic policy environment and 
the rate of inflation on business investment. 
The President shall recommend in the Presi-
dent’s Budget, as appropriate, new programs or 
modifications to improve existing programs con-
cerned with private capital formation. The 
President shall also transmit to the Congress as 
part of the President’s Budget such other recom-
mendations as the President may deem nec-
essary or desirable to achieve the policy as set 
forth in section 1021(i) of this title. The Invest-
ment Policy Report, when transmitted to the 

Congress, shall be referred to the Joint Eco-
nomic Committee. 

(c) Review in Economic Report of Federal poli-
cies and programs which affect public invest-
ments; recommendations respecting new 
policies or programs 

The Economic Report referred to in subsection 
(b) of this section shall review and assess Fed-
eral policies and programs which directly, or 
through grants-in-aid to State and local govern-
ments, or indirectly through other means, affect 
the adequacy, composition and effectiveness of 
public investments, as a means of achieving the 
goals of this chapter and the Employment Act of 
1946 [15 U.S.C. 1021 et seq.]. The President shall 
recommend, as appropriate, new programs and 
policies or modifications to improve existing 
Federal programs affecting public investment. 

(Pub. L. 95–523, title II, § 207, Oct. 27, 1978, 92 
Stat. 1903.) 

REFERENCES IN TEXT 

The tax code, referred to in subsec. (b)(1), means Title 

26, Internal Revenue Code. 
Section 1021(i) of this title, referred to in subsec. (b), 

was in the original ‘‘section 102(i)’’ probably meaning 

section 102 of Pub. L. 95–523 which amended section 2 of 

the Employment Act of 1946, classified to section 1021 

of this title. Subsec. (i) of section 1021 of this title sets 

out the congressional declaration of policy for private 

enterprise investments. 
For definition of ‘‘this chapter’’, referred to in sub-

sec. (c), see References in Text note set out under sec-

tion 3102 of this title. 
The Employment Act of 1946, referred to in subsec. 

(c), is act Feb. 20, 1946, ch. 33, 60 Stat. 23, as amended, 

which is classified generally to chapter 21 (§ 1021 et seq.) 

of this title. For complete classification of this Act to 

the Code, see Short Title note set out under section 

1021 of this title and Tables. 

SUBCHAPTER II—POLICIES AND PROCE-
DURES FOR CONGRESSIONAL REVIEW 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 1022a of this 

title. 

§ 3131. Congressional statement of purpose 

(a) Establishment of procedures for review and 
action 

The purposes of this subchapter are to estab-
lish procedures for congressional review and ac-
tion with respect to the Economic Report of the 
President (hereafter in this subchapter referred 
to as the ‘‘Economic Report’’), the report of the 
Board of Governors of the Federal Reserve Sys-
tem, and the other policies and provisions of 
this chapter and the Employment Act of 1946 [15 
U.S.C. 1021 et seq.]. 

(b) Legislative action 

The Congress shall initiate or develop such 
legislation as it deems necessary to implement 
proposals and objectives pursuant to this chap-
ter and the Employment Act of 1946 [15 U.S.C. 
1021 et seq.] after such modification in such pro-
posals as it deems desirable. Nothing in this sub-
chapter shall be construed to prevent the Con-
gress or any of its committees from considering 
or initiating at any time legislative action in 
furtherance of the goals and purposes of this 
chapter. 
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1 So in original. No subsec. (b) has been enacted. 
1 So in original. Probably should be followed by a semicolon. 

(Pub. L. 95–523, title III, § 301, Oct. 27, 1978, 92 
Stat. 1904.) 

REFERENCES IN TEXT 

This subchapter, referred to in text, was in the origi-

nal ‘‘this title’’, meaning title III of Pub. L. 95–523, Oct. 

27, 1978, 92 Stat. 1904, which enacted this subchapter 

and amended sections 632 and 636 of Title 2, The Con-

gress. For complete classification of this Act to the 

Code, see Short Title note set out under section 3101 of 

this title and Tables. 
For definition of ‘‘this chapter’’, referred to in text, 

see References in Text note set out under section 3102 

of this title. 
The Employment Act of 1946, referred to in subsecs. 

(a) and (b), is act Feb. 20, 1946, ch. 33, 60 Stat. 23, as 

amended, which is classified generally to chapter 21 

(§ 1021 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1021 of this title and Tables. 

§ 3132. Committee review 

(a) Short-term and medium-term goals 

In conjunction with its review of the Eco-
nomic Report, and the holding of hearings on 
the Economic Report under the Employment 
Act of 1946 [15 U.S.C. 1021 et seq.], the Joint Eco-
nomic Committee shall review and analyze the 
short-term and medium-term goals set forth in 
the Economic Report pursuant to section 3(a)(2) 
and 4(b) of the Employment Act of 1946 [15 
U.S.C. 1022(a)(2), 1022a(b)]. 

(b) Hearings 

The Joint Economic Committee shall hold 
hearings on the Economic Report for the pur-
pose of receiving testimony from Members of 
the Congress, and such appropriate representa-
tives of Federal departments and agencies, the 
general public, and interested groups as the 
joint committee deems advisable. The joint 
committee shall also consider the comments and 
views on the Economic Report which are re-
ceived from State and local officials. 

(c) Report of standing and joint committees and 
committees with legislative jurisdiction 

Within thirty days after receipt by the Con-
gress of the Economic Report, each standing 
committee of the Senate and the House of Rep-
resentatives, each other committee of the Sen-
ate and the House of Representatives which has 
legislative jurisdiction, and each joint commit-
tee of the Congress may submit to the Joint 
Economic Committee, for use by the Joint Eco-
nomic Committee in conducting its review and 
analysis under subsection (a) of this section, a 
report containing the views and recommenda-
tions of the submitting committee with respect 
to aspects of the Economic Report which relate 
to its jurisdiction. 

(d) Report of Joint Economic Committee 

On or before March 15 of each year, a majority 
of the members of the Joint Economic Commit-
tee shall submit a report to the Committees on 
the Budget of the Senate and the House of Rep-
resentatives. Such report shall include findings, 
recommendations, and any appropriate analyses 
with respect and in direct comparison to each of 
the short-term and medium-term goals set forth 
in the Economic Report. 

(Pub. L. 95–523, title III, § 302, Oct. 27, 1978, 92 
Stat. 1904.) 

REFERENCES IN TEXT 

The Employment Act of 1946, referred to in subsec. 

(a), is act Feb. 20, 1946, ch. 33, 60 Stat. 23, as amended, 

which is classified generally to chapter 21 (§ 1021 et seq.) 

of this title. For complete classification of this Act to 

the Code, see Short Title note set out under section 

1021 of this title and Tables. 

§ 3133. Exercise of rulemaking powers 

(a) 1 The Provisions of this subchapter and the 
amendments made by such provisions are en-
acted by the Congress— 

(1) as an exercise of the rulemaking power of 
the House of Representatives and the Senate, 
respectively, and as such they shall be consid-
ered as part of the rules of each House, respec-
tively, or of that House to which they specifi-
cally apply, and such rules shall supersede 
other rules only to the extent that they are in-
consistent therewith; and 

(2) with full recognition of the constitu-
tional right of either House to change such 
rules (so far as relating to such House), at any 
time, in the same manner and to the same ex-
tent as in the case of any other rule of such 
House. 

(Pub. L. 95–523, title III, § 305, Oct. 27, 1978, 92 
Stat. 1907.) 

REFERENCES IN TEXT 

This subchapter, referred to in text, was in the origi-

nal ‘‘this title’’, meaning title III of Pub. L. 95–523, Oct. 

27, 1978, 92 Stat. 1904, which enacted this subchapter 

and amended sections 632 and 636 of Title 2, The Con-

gress. For complete classification of this Act to the 

Code, see Short Title note set out under section 3101 of 

this title and Tables. 

SUBCHAPTER III—GENERAL PROVISIONS 

§ 3151. Nondiscrimination 

(a) Exclusion from participation or denial of ben-
efits 

No person in the United States shall on the 
ground of sex, age, race, color, religion, national 
origin or handicap be excluded from participa-
tion in, be denied the benefits of, or be subjected 
to discrimination under any program or activity 
funded pursuant to the implementation of this 
chapter, including membership in any structure 
created by this chapter. 

(b) Noncompliance notification; remedies of Sec-
retary of Labor 

Whenever the Secretary of Labor determines 
that a recipient of funds made available pursu-
ant to this chapter has failed to comply with 
subsection (a) of this section, or an applicable 
regulation, the Secretary shall notify the recipi-
ent of the noncompliance and shall request such 
recipient to secure compliance. If within a rea-
sonable period of time, not to exceed sixty days, 
the recipient fails or refuses to secure compli-
ance, the Secretary of Labor may— 

(1) refer the matter to the Attorney General 
with a recommendation that an appropriate 
civil action be instituted; 

(2) exercise the powers and functions pro-
vided by title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d et seq.) 1 or 
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(3) take such other action as may be pro-
vided by law. 

(c) Civil action by Attorney General 

When a matter is referred to the Attorney 
General pursuant to subsection (b) of this sec-
tion, or whenever the Attorney General has rea-
son to believe that a recipient is engaged in a 
pattern or practice in violation of the provisions 
of this section, the Attorney General may bring 
a civil action in the appropriate United States 
district court for any and all appropriate relief. 

(d) Enforcement analysis in Report of President 

To assist and evaluate the enforcement of this 
section, and the broader equal employment op-
portunity policies of this chapter the Secretary 
of Labor shall include, in the annual report re-
ferred to in section 1022a(f)(2)(B) of this title, a 
detailed analysis of the extent to which the en-
forcement of this section achieves positive re-
sults in both the quantity and quality of jobs, 
and for employment opportunities generally. 

(Pub. L. 95–523, title IV, § 401, Oct. 27, 1978, 92 
Stat. 1907; Pub. L. 105–277, div. A, § 101(f) [title 
VIII, § 405(d)(12)(B)], Oct. 21, 1998, 112 Stat. 
2681–337, 2681–421.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (a), (b), and (d), see References in Text note set 

out under section 3102 of this title. 

The Civil Rights Act of 1964, referred to in subsec. 

(b)(2), is Pub. L. 88–352, July 2, 1964, 78 Stat. 241, as 

amended. Title VI of the Civil Rights Act of 1964 is clas-

sified generally to subchapter V (§ 2000d et seq.) of chap-

ter 21 of Title 42, The Public Health and Welfare. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 2000a of Title 42 

and Tables. 

AMENDMENTS 

1998—Subsec. (d). Pub. L. 105–277 substituted ‘‘in-

clude, in the annual report referred to in section 

1022a(f)(2)(B) of this title,’’ for ‘‘include, in the annual 

Employment and Training Report of the President pro-

vided under section 705(a) of CETA,’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3116 of this title. 

§ 3152. Labor standards 

(a) Equal wages; increase in employment 

Any new program enacted and funded pursu-
ant to the implementation of this chapter shall, 
subject to any limitations on maximum annual 
compensation as may be provided in the law au-
thorizing such programs, provide that persons 
employed are paid equal wages for equal work, 
and that such policies and programs create a net 
increase in employment through work that 
would not otherwise be done or are essential to 
fulfill national priority purposes. 

(b) Wage rates; work limitations of reservoir 
projects employees 

Any person employed in any reservoir project 
enacted and funded pursuant to the implementa-
tion of section 3116(c)(1) of this title, or in any 
other job created pursuant to implementation of 
this chapter, shall, subject to any limitations on 
maximum annual compensation as may be pro-
vided in the law authorizing such programs, be 

paid not less than the pay received by others 
performing the same type of work for the same 
employer, and in no case less than the minimum 
wage under the Fair Labor Standards Act of 1938 
[29 U.S.C. 201 et seq.]. No person employed in 
any reservoir project enacted and funded pursu-
ant to implementation of section 3116(c)(1) of 
this title shall perform work of the type to 
which the Davis-Bacon Act (40 U.S.C. 276a— 
276a–5) applies, except as otherwise may be spe-
cifically authorized by law. 

(c) Recommendations of President 

Any recommendation by the President for leg-
islation to implement any program enacted pur-
suant to the provisions of this chapter, requiring 
the use of funds under this chapter, and submit-
ted pursuant to the requirements of this chap-
ter, shall contain appropriate wage provisions 
based upon existing wage standard legislation. 

(Pub. L. 95–523, title IV, § 402, Oct. 27, 1978, 92 
Stat. 1908.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in text, 

see References in Text note set out under section 3102 

of this title. 

The Fair Labor Standards Act, referred to in subsec. 

(b), is act June 25, 1938, ch. 676. 52 Stat. 1060, as amend-

ed, which is classified generally to chapter 8 (§ 201 et 

seq.) of Title 29, Labor. For complete classification of 

this Act to the Code, see section 201 of Title 29, and 

Tables. 

The Davis-Bacon Act (40 U.S.C. 276a—276a–5), referred 

to in subsec. (b), is act Mar. 3, 1931, ch. 411, 46 Stat. 1494, 

as amended, which is classified generally to sections 

276a to 276a–5 of Title 40, Public Buildings, Property, 

and Works. For complete classification of this Act to 

the Code, see Short Title note set out under section 

276a of Title 40 and Tables. 

CHAPTER 59—RETAIL POLICIES FOR 
NATURAL GAS UTILITIES 

Sec. 

3201. Purposes; coverage. 

(a) Purposes. 

(b) Volume of total retail sales. 

(c) Exclusion of wholesale sales. 

(d) List of covered utilities. 

3202. Definitions. 

3203. Adoption of certain standards. 

(a) Adoption of standards. 

(b) Establishment. 

(c) Procedural requirements. 

(d) Small business impacts. 

3204. Special rules for standards. 

(a) Procedures for termination of gas 

service. 

(b) Advertising. 

3205. Federal participation. 

(a) Intervention. 

(b) Rights. 

(c) Nonregulated gas utilities. 

3206. Gas utility rate design proposals. 

(a) Study. 

(b) Proposals. 

(c) Transmission to Congress. 

(d) Public participation. 

3207. Judicial review and enforcement. 

(a) Limitation of Federal jurisdiction. 

(b) Enforcement. 

3208. Relationship to other applicable law. 

3209. Reports respecting standards. 

(a) State authorities and nonregulated 

utilities. 

(b) Secretary. 
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1 So in original. The comma probably should not appear. 

Sec. 

3210. Prior and pending proceedings. 
3211. Relationship to other authority. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 42 section 6807. 

§ 3201. Purposes; coverage 

(a) Purposes 

The purposes of this chapter are to encour-
age— 

(1) conservation of energy supplied by gas 
utilities; 

(2) the optimization of the efficiency of use 
of facilities and resources by gas utility sys-
tems; and 

(3) equitable rates to gas consumers of natu-
ral gas. 

(b) Volume of total retail sales 

This chapter applies to each gas utility in any 
calendar year, and to each proceeding relating 
to each gas utility in such year, if the total 
sales of natural gas by such utility for purposes 
other than resale exceeded 10 billion cubic feet 
during any calendar year beginning after De-
cember 31, 1975, and before the immediately pre-
ceding calendar year. 

(c) Exclusion of wholesale sales 

The requirements of this chapter do not apply 
to the operations of a gas utility, or to proceed-
ings respecting such operations, to the extent 
that such operations or proceedings relate to 
sales of natural gas for purposes of resale. 

(d) List of covered utilities 

Before the beginning of each calendar year, 
the Secretary shall publish a list identifying 
each gas utility to which this chapter applies 
during such calendar year. Promptly after publi-
cation of such list, each State regulatory au-
thority shall notify the Secretary of each gas 
utility on the list for which such State regu-
latory authority has ratemaking authority. 

(Pub. L. 95–617, title III, § 301, Nov. 9, 1978, 92 
Stat. 3149.) 

DEFINITIONS 

The definition of Secretary in section 2602 of Title 16, 

Conservation, applies to this section. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3205 of this title. 

§ 3202. Definitions 

For purposes of this chapter— 
(1) The term ‘‘gas consumer’’ means any per-

son, State agency, or Federal agency, to which 
natural gas is sold other than for purposes of 
resale. 

(2) The term ‘‘gas utility’’ means any person, 
State agency, or Federal agency, engaged in 
the local distribution of natural gas, and the 
sale of natural gas to any ultimate consumer 
of natural gas. 

(3) The term ‘‘State regulated gas utility’’ 
means any gas utility with respect to which a 
State regulatory authority has ratemaking 
authority. 

(4) The term ‘‘nonregulated gas utility’’ 
means any gas utility other than a State regu-
lated gas utility. 

(5) The term ‘‘rate’’ means any (A) price, 
rate, charge, or classification made, de-
manded, observed, or received with respect to 
sale of natural gas to a gas consumer, (B) any 
rule, regulation, or practice respecting any 
such rate, charge, or classification, and (C) 
any contract pertaining to the sale of natural 
gas to a gas consumer. 

(6) The term ‘‘ratemaking authority’’ means 
authority to fix, modify, approve, or dis-
approve rates. 

(7) The term ‘‘sale’’ when used with respect 
to natural gas, includes an exchange of natu-
ral gas. 

(8) The term ‘‘State regulatory authority’’ 
means any State agency which has rate-
making authority with respect to the sale of 
natural gas by any gas utility (other than by 
such State agency). 

(9) The term ‘‘integrated resource planning’’ 
means, in the case of a gas utility, planning by 
the use of any standard, regulation, practice, 
or policy to undertake a systematic compari-
son between demand-side management meas-
ures and the supply of gas by a gas utility to 
minimize life-cycle costs of adequate and reli-
able utility services to gas consumers. Inte-
grated resource planning shall take into ac-
count necessary features for system operation 
such as diversity, reliability, dispatchability, 
and other factors of risk and shall treat de-
mand and supply to gas consumers on a con-
sistent and integrated basis. 

(10) The term ‘‘demand-side management’’ 
includes energy conservation, energy effi-
ciency, and load management techniques. 

(Pub. L. 95–617, title III, § 302, Nov. 9, 1978, 92 
Stat. 3150; Pub. L. 102–486, title I, § 115(a), Oct. 24, 
1992, 106 Stat. 2803.) 

AMENDMENTS 

1992—Pars. (9), (10). Pub. L. 102–486 added pars. (9) and 

(10). 

ADDITIONAL DEFINITIONS 

The definitions in section 2602 of Title 16, Conserva-

tion, apply to this chapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 16 section 2603; title 

42 section 6807a. 

§ 3203. Adoption of certain standards 

(a) Adoption of standards 

Not later than 2 years after November 9, 1978 
(or after October 24, 1992, in the case of stand-
ards under paragraphs (3),1 and (4) of subsection 
(b) of this section), each State regulatory au-
thority (with respect to each gas utility for 
which it has ratemaking authority) and each 
nonregulated gas utility shall provide public no-
tice and conduct a hearing respecting the stand-
ards established by subsection (b) of this sec-
tion, and, on the basis of such hearing, shall— 

(1) adopt the standard established by sub-
section (b)(1) of this section, if, and to the ex-
tent, such authority or nonregulated utility 
determines that such adoption is appropriate 
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and is consistent with otherwise applicable 
State law, and 

(2) adopt the standards established by para-
graphs (2), (3) and (4) of subsection (b) of this 
section, if, and to the extent, such authority 
or nonregulated utility determines that such 
adoption is appropriate to carry out the pur-
poses of this chapter, is otherwise appropriate, 
and is consistent with otherwise applicable 
State law. 

For purposes of any determination under para-
graphs (1) and (2) and any review of such deter-
mination in any court under section 3207 of this 
title, the purposes of this chapter supplement 
State law. Nothing in this subsection prohibits 
any State regulatory authority or nonregulated 
utility from making any determination that it 
is not appropriate to implement any such stand-
ard, pursuant to its authority under otherwise 
applicable State law. 

(b) Establishment 

The following Federal standards are hereby es-
tablished: 

(1) Procedures for termination of natural gas 
service 

No gas utility may terminate natural gas 
service to any gas consumer except pursuant 
to procedures described in section 3204(a) of 
this title. 

(2) Advertising 

No gas utility may recover from any person 
other than the shareholders (or other owners) 
of such utility any direct or indirect expendi-
ture by such utility for promotional or politi-
cal advertising as defined in section 3204(b) of 
this title. 

(3) Integrated resource planning 

Each gas utility shall employ, in order to 
provide adequate and reliable service to its gas 
customers at the lowest system cost. All plans 
or filings of a State regulated gas utility be-
fore a State regulatory authority to meet the 
requirements of this paragraph shall (A) be up-
dated on a regular basis, (B) provide the oppor-
tunity for public participation and comment, 
(C) provide for methods of validating predicted 
performance, and (D) contain a requirement 
that the plan be implemented after approval of 
the State regulatory authority. Subsection (c) 
of this section shall not apply to this para-
graph to the extent that it could be construed 
to require the State regulatory authority to 
extend the record of a State proceeding in sub-
mitting reports to the Federal Government. 

(4) Investments in conservation and demand 
management 

The rates charged by any State regulated 
gas utility shall be such that the utility’s pru-
dent investments in, and expenditures for, en-
ergy conservation and load shifting programs 
and for other demand-side management meas-
ures which are consistent with the findings 
and purposes of the Energy Policy Act of 1992 
are at least as profitable (taking into account 
the income lost due to reduced sales resulting 
from such programs) as prudent investments 
in, and expenditures for, the acquisition or 

construction of supplies and facilities. This 
objective requires that (A) regulators link the 
utility’s net revenues, at least in part, to the 
utility’s performance in implementing cost-ef-
fective programs promoted by this section; 
and (B) regulators ensure that, for purposes of 
recovering fixed costs, including its authorized 
return, the utility’s performance is not af-
fected by reductions in its retail sales vol-
umes. 

(c) Procedural requirements 

Each State regulatory authority (with respect 
to each gas utility for which it has ratemaking 
authority) and each nonregulated gas utility, 
within the 2-year period specified in subsection 
(a) of this section, shall adopt, pursuant to sub-
section (a) of this section, each of the standards 
established by subsection (b) of this section, or, 
with respect to any such standard which is not 
adopted, such authority or nonregulated gas 
utility shall state in writing that it has deter-
mined not to adopt such standard, together with 
the reasons for such determination. Such state-
ment of reasons shall be available to the public. 

(d) Small business impacts 

If a State regulatory authority implements a 
standard established by subsection (b)(3) or (4) of 
this section, such authority shall— 

(1) consider the impact that implementation 
of such standard would have on small busi-
nesses engaged in the design, sale, supply, in-
stallation, or servicing of energy conservation, 
energy efficiency, or other demand-side man-
agement measures, and 

(2) implement such standard so as to assure 
that utility actions would not provide such 
utilities with unfair competitive advantages 
over such small businesses. 

(Pub. L. 95–617, title III, § 303, Nov. 9, 1978, 92 
Stat. 3150; Pub. L. 102–486, title I, § 115(b)–(d), 
Oct. 24, 1992, 106 Stat. 2803, 2804.) 

REFERENCES IN TEXT 

The Energy Policy Act of 1992, referred to in subsec. 

(b)(4), is Pub. L. 102–486, Oct. 24, 1992, 106 Stat. 2776. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 13201 of Title 42, 

The Public Health and Welfare and Tables. 

AMENDMENTS 

1992—Subsec. (a). Pub. L. 102–486, § 115(d), in introduc-

tory provisions inserted ‘‘(or after October 24, 1992, in 

the case of standards under paragraphs (3), and (4) of 

subsection (b) of this section)’’ and in par. (2) sub-

stituted ‘‘standards established by paragraphs (2), (3) 

and (4) of subsection (b)’’ for ‘‘standard established by 

subsection (b)(2)’’. 

Subsec. (b)(3), (4). Pub. L. 102–486, § 115(b), added pars. 

(3) and (4). 

Subsec. (d). Pub. L. 102–486, § 115(c), added subsec. (d). 

REPORT TO PRESIDENT AND CONGRESS ON ENCOURAGE-

MENT OF INTEGRATED RESOURCE PLANNING AND IN-

VESTMENTS IN CONSERVATION AND ENERGY EFFI-

CIENCY BY ELECTRIC UTILITIES 

Section 115(e) of Pub. L. 102–486 provided that: ‘‘The 

report under section 111(e) of this Act [16 U.S.C. 2621 

note] transmitted by the Secretary of Energy to the 

President and to the Congress shall contain a survey of 

all State laws, regulations, practices, and policies 

under which State regulatory authorities implement 

the provisions of paragraphs (3) and (4) of section 303(b) 
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of the Public Utility Regulatory Policies Act of 1978 [15 

U.S.C. 3203(b)(3) and (4)]. The report shall include an 

analysis, prepared in conjunction with the Federal 

Trade Commission, of the competitive impact of imple-

mentation of energy conservation, energy efficiency, 

and other demand side management programs by gas 

utilities on small businesses engaged in the design, 

sale, supply, installation, or servicing of similar energy 

conservation, energy efficiency, or other demand-side 

management measures and whether any unfair, decep-

tive, or predatory acts or practices exist, or are likely 

to exist, from implementation of such programs.’’ 

DEFINITIONS 

The definition of State in section 2602 of Title 16, 

Conservation, applies to this section. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3204 of this title; 

title 42 section 6807a. 

§ 3204. Special rules for standards 

(a) Procedures for termination of gas service 

The procedures for termination of service re-
ferred to in section 3203(b)(1) of this title are 
procedures prescribed by the State regulatory 
authority (with respect to gas utilities for which 
it has ratemaking authority) or the nonregu-
lated gas utility which provide that— 

(1) no gas service to a gas consumer may be 
terminated unless reasonable prior notice (in-
cluding notice of rights and remedies) is given 
to such consumer and such consumer has a 
reasonable opportunity to dispute the reasons 
for such termination, and 

(2) during any period when termination of 
service to a gas consumer would be especially 
dangerous to health, as determined by the 
State regulatory authority (with respect to 
each gas utility for which it has ratemaking 
authority) or nonregulated gas utility, and 
such consumer establishes that— 

(A) he is unable to pay for such service in 
accordance with the requirements of the 
utility’s billing, or 

(B) he is able to pay for such service but 
only in installments, 

such service may not be terminated. 

Such procedures shall take into account the 
need to include reasonable provisions for elderly 
and handicapped consumers. 

(b) Advertising 

(1) For purposes of this section and section 
3203 of this title— 

(A) The term ‘‘advertising’’ means the com-
mercial use, by a gas utility, of any media, in-
cluding newspaper, printed matter, radio, and 
television, in order to transmit a message to a 
substantial number of members of the public 
or to such utility’s gas consumers. 

(B) The term ‘‘political advertising’’ means 
any advertising for the purpose of influencing 
public opinion with respect to legislative, ad-
ministrative, or electoral matters, or with re-
spect to any controversial issue of public im-
portance. 

(C) The term ‘‘promotional advertising’’ 
means any advertising for the purpose of en-
couraging any person to select or use the serv-
ice or additional service of a gas utility or the 
selection or installation of any appliance or 

equipment designed to use such utility’s serv-
ice. 

(2) For purposes of this section and section 
3203 of this title, the terms ‘‘political advertis-
ing’’ and ‘‘promotional advertising’’ do not in-
clude— 

(A) advertising which informs natural gas 
consumers how they can conserve natural gas 
or can reduce peak demand for natural gas, 

(B) advertising required by law or regula-
tion, including advertising required under part 
1 of title II of the National Energy Conserva-
tion Policy Act [42 U.S.C. 8211 et seq.], 

(C) advertising regarding service interrup-
tions, safety measures, or emergency condi-
tions, 

(D) advertising concerning employment op-
portunities with such utility, 

(E) advertising which promotes the use of 
energy efficient appliances, equipment or serv-
ices, or 

(F) any explanation or justification of exist-
ing or proposed rate schedules, or notification 
of hearings thereon. 

(Pub. L. 95–617, title III, § 304, Nov. 9, 1978, 92 
Stat. 3151.) 

REFERENCES IN TEXT 

The National Energy Conservation Policy Act, re-

ferred to in subsec. (b)(2)(B), is Pub. L. 95–619, Nov. 9, 

1978, 92 Stat. 3208. Part 1 of title II of the National En-

ergy Conservation Policy Act was classified generally 

to part A (§ 8211 et seq.) of subchapter II of chapter 91 

of Title 42, The Public Health and Welfare, and was 

omitted from the Code pursuant to section 8229 of Title 

42 which terminated authority under that part June 30, 

1989. For complete classification of this Act to the 

Code, see Short Title note set out under section 8201 of 

Title 42 and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3203 of this title. 

§ 3205. Federal participation 

(a) Intervention 

In addition to the authorities vested in the 
Secretary pursuant to any other provision of 
law, the Secretary, on his own motion, may in-
tervene as a matter of right in any proceeding 
before a State regulatory authority which re-
lates to gas utility rates or rate design. Such 
intervention shall be solely for the purpose of 
advocating policies or methods which carry out 
the purposes set forth in section 3201 of this 
title. 

(b) Rights 

The Secretary shall have the same rights as 
any other party to a proceeding before a State 
regulatory authority which relates to gas utility 
rates or rate design. 

(c) Nonregulated gas utilities 

The Secretary, on his own motion, may, to the 
same extent as provided in subsections (a) 
through (b) of this section, intervene as a mat-
ter of right in any proceeding which relates to 
rates or rate design of nonregulated gas utili-
ties. 

(Pub. L. 95–617, title III, § 305, Nov. 9, 1978, 92 
Stat. 3152.) 
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1 So in original. Probably should be ‘‘analysis’’. 

DEFINITIONS 

The definition of Secretary in section 2602 of Title 16, 

Conservation, applies to this section. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3207 of this title. 

§ 3206. Gas utility rate design proposals 

(a) Study 

(1) The Secretary, in consultation with the 
Commission and, after affording an opportunity 
for consultation and comment by representa-
tives of the State regulatory commissions, gas 
utilities, and gas consumers, shall study and re-
port to Congress on gas utility rate design with-
in 18 months after November 9, 1978. Such study 
shall address the effect (both separately and in 
combination) of the following factors upon the 
items listed in paragraph (2): incremental pric-
ing; marginal cost pricing; end user gas con-
sumption taxes; wellhead natural gas pricing 
policies; demand-commodity rate design; declin-
ing block rates; interruptible service; seasonal 
rate differentials; and end user rate schedules. 

(2) The items referred to in paragraph (1) are 
as follows: 

(A) natural gas pipeline and local distribu-
tion company load factors; 

(B) rates to each class of user, including res-
idential, commercial, and industrial users; 

(C) the change in total costs resulting from 
gas utility designs (including capital and oper-
ating costs) to gas consumers or classes there-
of; 

(D) demand for, and consumption of, natural 
gas; 

(E) end use profiles of natural gas pipelines 
and local distribution companies; and 

(F) competition with alternative fuels. 

(b) Proposals 

Based upon the study prepared pursuant to 
subsection (a) of this section, the Secretary 
shall develop proposals to improve gas utility 
rate design and to encourage conservation of 
natural gas. Such proposals shall include any 
comments and recommendations of the Commis-
sion. 

(c) Transmission to Congress 

The proposals prepared under subsection (b) of 
this section, shall be transmitted, together with 
any legislative recommendations, to each House 
of Congress not later than 6 months after the 
date of submission of the study under subsection 
(a) of this section. Such proposals shall be ac-
companied by an analyses 1 of— 

(1) the projected savings (if any) in consump-
tion of natural gas, and other energy re-
sources, 

(2) changes (if any) in the cost of natural gas 
to consumers, which are likely to result from 
the implementation nationally of each of such 
proposals, and 

(3) the effects of the proposals on other pro-
visions of this Act on gas utility rate struc-
tures. 

(d) Public participation 

The Secretary shall provide for public partici-
pation in the conduct of the study under sub-

section (a) of this section, and the preparation 
of proposals under subsection (b) of this section. 

(Pub. L. 95–617, title III, § 306, Nov. 9, 1978, 92 
Stat. 3152.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (c)(3), is Pub. L. 

95–617, Nov. 9, 1978, 92 Stat. 3117, known as the Public 

Utility Regulatory Policies Act of 1978. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 2601 of Title 16, Conserva-

tion, and Tables. 

DEFINITIONS 

The definitions of Secretary and Commission in sec-

tion 2602 of Title 16, Conservation, apply to this sec-

tion. 

§ 3207. Judicial review and enforcement 

(a) Limitation of Federal jurisdiction 

(1) Notwithstanding any other provision of 
law, no court of the United States shall have ju-
risdiction over any action arising under any pro-
vision of this chapter except for— 

(A) an action over which a court of the 
United States has jurisdiction under para-
graph (2), or 

(B) review in the Supreme Court of the 
United States in accordance with sections 1257 
and 1258 of title 28. 

(2) The Secretary may bring an action in any 
appropriate court of the United States to en-
force his right to intervene under section 3205 of 
this title, and such court shall have jurisdiction 
to grant appropriate relief. 

(b) Enforcement 

(1) Any person may bring an action to enforce 
the requirements of this chapter in the appro-
priate State court. Such action in a State court 
shall be pursuant to applicable State proce-
dures. 

(2) Nothing in this chapter shall authorize the 
Secretary to appeal or otherwise seek judicial 
review of the decisions of a State regulatory au-
thority or nonregulated gas utility or to become 
a party to any action to obtain such review or 
appeal. The Secretary may participate as an 
amicus curiae in any judicial review of an action 
arising under the provisions of this chapter. 

(Pub. L. 95–617, title III, § 307, Nov. 9, 1978, 92 
Stat. 3153.) 

DEFINITIONS 

The definitions of Secretary and State in section 2602 

of Title 16, Conservation, apply to this section. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3203 of this title. 

§ 3208. Relationship to other applicable law 

Nothing in this chapter prohibits any State 
regulatory authority or nonregulated gas utility 
from adopting, pursuant to State law, any 
standard or rule affecting gas utilities which is 
different from any standard established by this 
chapter. 

(Pub. L. 95–617, title III, § 308, Nov. 9, 1978, 92 
Stat. 3153.) 

DEFINITIONS 

The definition of State in section 2602 of Title 16, 

Conservation, applies to this section. 
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§ 3209. Reports respecting standards 

(a) State authorities and nonregulated utilities 

Not later than 1 year after November 9, 1978, 
and annually thereafter for 10 years, each State 
regulatory authority (with respect to each gas 
utility for which it has ratemaking authority), 
and each nonregulated gas utility, shall report 
to the Secretary, in such manner as the Sec-
retary shall prescribe, respecting its consider-
ation of the standards established by this chap-
ter. Such report shall include a summary of the 
determinations made and actions taken with re-
spect to each of such standards on a utility-by- 
utility basis. 

(b) Secretary 

Not later than 18 months after November 9, 
1978, and annually thereafter for 10 years, the 
Secretary shall submit a report to the President 
and the Congress containing— 

(1) a summary of the reports submitted 
under subsection (a) of this section, 

(2) his analysis of such reports, and 
(3) his actions under this chapter, and his 

recommendations for such further Federal ac-
tions, including any legislation, regarding re-
tail gas utility rates (and other practices) as 
may be necessary to carry out the purposes of 
this chapter. 

(Pub. L. 95–617, title III, § 309, Nov. 9, 1978, 92 
Stat. 3153.) 

DEFINITIONS 

The definition of Secretary in section 2602 of Title 16, 

Conservation, applies to this section. 

§ 3210. Prior and pending proceedings 

For purposes of this chapter, proceedings com-
menced by any State regulatory authority (with 
respect to gas utilities for which it has rate-
making authority) and any nonregulated gas 
utility before November 9, 1978, and actions 
taken before such date in such proceedings shall 
be treated as complying with the requirements 
of this chapter if such proceedings and actions 
substantially conform to such requirements. For 
purposes of this chapter, any such proceeding or 
action commenced before November 9, 1978, but 
not completed before such date shall comply 
with the requirements of this chapter, to the 
maximum extent practicable, with respect to so 
much of such proceeding or action as takes 
place after such date. 

(Pub. L. 95–617, title III, § 310, Nov. 9, 1978, 92 
Stat. 3154.) 

§ 3211. Relationship to other authority 

Nothing in this chapter shall be construed to 
limit or affect any authority of the Secretary or 
the Commission under any other provision of 
law. 

(Pub. L. 95–617, title III, § 311, Nov. 9, 1978, 92 
Stat. 3154.) 

DEFINITIONS 

The definitions of Secretary and Commission in sec-

tion 2602 of Title 16, Conservation, apply to this sec-

tion. 

CHAPTER 60—NATURAL GAS POLICY 

Sec. 

3301. Definitions. 

SUBCHAPTER I—WELLHEAD PRICING 

3311 to 3320, 3331 to 3333. Repealed. 

SUBCHAPTER II—INCREMENTAL PRICING 

3341 to 3348. Repealed. 

SUBCHAPTER III—ADDITIONAL AUTHORITIES 

AND REQUIREMENTS 

PART A—EMERGENCY AUTHORITY 

3361. Declaration of emergency. 

(a) Presidential declaration. 

(b) Limitation. 

3362. Emergency purchase authority. 

(a) Presidential authorization. 

(b) Contract duration. 

(c) Related transportation and facilities. 

(d) Maintenance of adequate records. 

(e) Special limitation. 

3363. Emergency allocation authority. 

(a) In general. 

(b) Allocation of certain boiler fuel gas. 

(c) Allocation of general pipeline supply. 

(d) Allocation of user-owned gas. 

(e) Limitation. 

(f) Industry assistance. 

(g) Compensation. 

(h) Related transportation and facilities. 

(i) Monitoring. 

(j) Commission study. 

(k) ‘‘High-priority use’’ defined. 

3364. Miscellaneous provisions. 

(a) Information. 

(b) Reporting of prices and volumes. 

(c) Presidential reports to Congress. 

(d) Delegation of authorities. 

(e) Antitrust protections. 

(f) Effect on certain contractual obliga-

tions. 

(g) Preemption. 

PART B—OTHER AUTHORITIES AND REQUIREMENTS 

3371. Authorization of certain sales and transpor-

tation. 

(a) Commission approval of transpor-

tation. 

(b) Commission approval of sales. 

(c) Terms and conditions. 

3372. Assignment of contractual rights to receive 

surplus natural gas. 

(a) Authorization of assignments. 

(b) Effect of authorization under sub-

section (a). 

(c) Surplus natural gas. 

3373. Effect of certain natural gas prices on indefi-

nite price escalator clauses. 

(a) High-cost natural gas. 

(b) Other transactions. 

3374. Clauses prohibiting certain sales, transpor-

tation, and commingling. 

(a) General rule. 

(b) Natural gas covered by this chapter. 

3375. Filing of contracts and agreements. 

SUBCHAPTER IV—NATURAL GAS CURTAILMENT 

POLICIES 

3391. Natural gas for essential agricultural uses. 

(a) General rule. 

(b) Curtailment priority not applicable if 

alternative fuel available. 

(c) Determination of essential agricul-

tural use requirements. 

(d) Authority of Secretary of Agriculture 

to intervene. 

(e) Limitation. 
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(f) Definitions. 

3391a. ‘‘Essential agricultural use’’ defined. 

3392. Natural gas for essential industrial process 

and feedstock uses. 

(a) General rule. 

(b) Curtailment priority applicable only 

if alternative fuel not available. 

(c) Determination of essential industrial 

use requirements. 

(d) Definitions. 

3393. Establishment and implementation of prior-

ities. 

(a) Establishment of priorities. 

(b) Implementation of priorities. 

3394. Limitation on revoking or amending certain 

pre-1969 certificates of public convenience 

and necessity. 

(a) General rule. 

(b) Commission curtailment authority. 

SUBCHAPTER V—ADMINISTRATION, 

ENFORCEMENT, AND REVIEW 

3411. General rulemaking authority. 

(a) In general. 

(b) Authority to define terms. 

3412. Administrative procedure. 

(a) Administrative Procedure Act. 

(b) Opportunity for oral presentations. 

(c) Adjustments. 

3413. Repealed. 

3414. Enforcement. 

(a) General rule. 

(b) Civil enforcement. 

(c) Criminal penalties. 

3415. Intervention. 

(a) Authority to intervene. 

(b) Access to State courts. 

3416. Judicial review. 

(a) Orders. 

(b) Review of rules and orders. 

(c) Judicial review of emergency orders. 

3417. Repealed. 

3418. Applicability of other Federal statutory pro-

visions relating to information-gathering. 

SUBCHAPTER VI—COORDINATION WITH NATURAL 

GAS ACT; MISCELLANEOUS PROVISIONS 

3431. Coordination with the Natural Gas Act. 

(a) Jurisdiction of the Commission under 

the Natural Gas Act. 

(b) Charges deemed just and reasonable. 

(c) Guaranteed passthrough. 

3432. Effect on State laws. 

(a) Authority to prescribe maximum law-

ful prices. 

(b) Common carriers. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 717x, 717y of 

this title; title 26 section 29; title 42 section 7255. 

§ 3301. Definitions 

For purposes of this chapter— 

(1) Natural gas 

The term ‘‘natural gas’’ means either natu-
ral gas unmixed, or any mixture of natural 
and artificial gas. 

(2) Well 

The term ‘‘well’’ means any well for the dis-
covery or production of natural gas, crude oil, 
or both. 

(3) New well 

The term ‘‘new well’’ means any well— 
(A) the surface drilling of which began on 

or after February 19, 1977; or 

(B) the depth of which was increased, by 
means of drilling on or after February 19, 
1977, to a completion location which is lo-
cated at least 1,000 feet below the depth of 
the deepest completion location of such well 
attained before February 19, 1977. 

(4) Old well 

The term ‘‘old well’’ means any well other 
than a new well. 

(5) Marker well 

(A) General rule 

The term ‘‘marker well’’ means any well 
from which natural gas was produced in 
commercial quantities at any time after 
January 1, 1970, and before April 20, 1977. 

(B) New wells 

The term ‘‘marker well’’ does not include 
any new well under paragraph (3)(A) but in-
cludes any new well under paragraph (3)(B) if 
such well qualifies as a marker well under 
subparagraph (A) of this paragraph. 

(6) Reservoir 

The term ‘‘reservoir’’ means any producible 
natural accumulation of natural gas, crude 
oil, or both, confined— 

(A) by impermeable rock or water barriers 
and characterized by a single natural pres-
sure system; or 

(B) by lithologic or structural barriers 
which prevent pressure communication. 

(7) Completion location 

(A) General rule 

The term ‘‘completion location’’ means 
any subsurface location from which natural 
gas is being or has been produced in com-
mercial quantities. 

(B) Marker well 

The term ‘‘completion location’’, when 
used with reference to any marker well, 
means any subsurface location from which 
natural gas was produced from such well in 
commercial quantities after January 1, 1970, 
and before April 20, 1977. 

(8) Proration unit 

The term ‘‘proration unit’’ means— 
(A) any portion of a reservoir, as des-

ignated by the State or Federal agency hav-
ing regulatory jurisdiction with respect to 
production from such reservoir, which will 
be effectively and efficiently drained by a 
single well; 

(B) any drilling unit, production unit, or 
comparable arrangement, designated or rec-
ognized by the State or Federal agency hav-
ing jurisdiction with respect to production 
from the reservoir, to describe that portion 
of such reservoir which will be effectively 
and efficiently drained by a single well; or 

(C) if such portion of a reservoir, unit, or 
comparable arrangement is not specifically 
provided for by State law or by any action of 
any State or Federal agency having regu-
latory jurisdiction with respect to produc-
tion from such reservoir, any voluntary unit 
agreement or other comparable arrangement 
applied, under local custom or practice with-
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in the locale in which such reservoir is situ-
ated, for the purpose of describing the por-
tion of a reservoir which may be effectively 
and efficiently drained by a single well. 

(9) New lease 

The term ‘‘new lease’’, when used with re-
spect to the Outer Continental Shelf, means a 
lease, entered into on or after April 20, 1977, of 
submerged acreage. 

(10) Old lease 

The term ‘‘old lease’’, when used with re-
spect to the Outer Continental Shelf, means 
any lease other than a new lease. 

(11) New contract 

The term ‘‘new contract’’ means any con-
tract, entered into on or after November 9, 
1978, for the first sale of natural gas which was 
not previously subject to an existing contract. 

(12) Rollover contract 

The term ‘‘rollover contract’’ means any 
contract, entered into on or after November 9, 
1978, for the first sale of natural gas that was 
previously subject to an existing contract 
which expired at the end of a fixed term (not 
including any extension thereof taking effect 
on or after November 9, 1978) specified by the 
provisions of such existing contract, as such 
contract was in effect on November 9, 1978, 
whether or not there is an identity of parties 
or terms with those of such existing contract. 

(13) Existing contract 

The term ‘‘existing contract’’ means any 
contract for the first sale of natural gas in ef-
fect on November 8, 1978. 

(14) Successor to an existing contract 

The term ‘‘successor to an existing con-
tract’’ means any contract, other than a roll-
over contract, entered into on or after Novem-
ber 9, 1978, for the first sale of natural gas 
which was previously subject to an existing 
contract, whether or not there is an identity 
of parties or terms with those of such existing 
contract. 

(15) Interstate pipeline 

The term ‘‘interstate pipeline’’ means any 
person engaged in natural gas transportation 
subject to the jurisdiction of the Commission 
under the Natural Gas Act [15 U.S.C. 717 et 
seq.]. 

(16) Intrastate pipeline 

The term ‘‘intrastate pipeline’’ means any 
person engaged in natural gas transportation 
(not including gathering) which is not subject 
to the jurisdiction of the Commission under 
the Natural Gas Act [15 U.S.C. 717 et seq.] 
(other than any such pipeline which is not sub-
ject to the jurisdiction of the Commission 
solely by reason of section 1(c) of the Natural 
Gas Act [15 U.S.C. 717(c)]). 

(17) Local distribution company 

The term ‘‘local distribution company’’ 
means any person, other than any interstate 
pipeline or any intrastate pipeline, engaged in 
the transportation, or local distribution, of 
natural gas and the sale of natural gas for ul-
timate consumption. 

(18) Committed or dedicated to interstate com-
merce 

(A) General rule 

The term ‘‘committed or dedicated to 
interstate commerce’’, when used with re-
spect to natural gas, means— 

(i) natural gas which is from the Outer 
Continental Shelf; and 

(ii) natural gas which, if sold, would be 
required to be sold in interstate commerce 
(within the meaning of the Natural Gas 
Act [15 U.S.C. 717 et seq.]) under the terms 
of any contract, any certificate under the 
Natural Gas Act, or any provision of such 
Act. 

(B) Exclusion 

Such term does not apply with respect to— 
(i) natural gas sold in interstate com-

merce (within the meaning of the Natural 
Gas Act [15 U.S.C. 717 et seq.])— 

(I) under section 6 of the Emergency 
Natural Gas Act of 1977; 

(II) under any limited term certificate, 
granted pursuant to section 7 of the Nat-
ural Gas Act [15 U.S.C. 717f], which con-
tains a pregrant of abandonment of serv-
ice for such natural gas; 

(III) under any emergency regulation 
under the second proviso of section 7(c) 
of the Natural Gas Act [15 U.S.C. 717f(c)]; 
or 

(IV) to the user by the producer and 
transported under any certificate, grant-
ed pursuant to section 7(c) of the Natural 
Gas Act [15 U.S.C. 717f(c)], if such certifi-
cate was specifically granted for the 
transportation of that natural gas for 
such user; 

(ii) natural gas for which abandonment 
of service was granted before November 9, 
1978, under section 7 of the Natural Gas 
Act [15 U.S.C. 717f]; and 

(iii) natural gas which, but for this 
clause, would be committed or dedicated 
to interstate commerce under subpara-
graph (A)(ii) by reason of the action of any 
person (including any successor in interest 
thereof, other than by means of any rever-
sion of a leasehold interest), if on May 31, 
1978— 

(I) neither that person, nor any affili-
ate thereof, had any right to explore for, 
develop, produce, or sell such natural 
gas; and 

(II) such natural gas was not being sold 
in interstate commerce (within the 
meaning of the Natural Gas Act [15 
U.S.C. 717 et seq.]) for resale (other than 
any sale described in clause (i)(I), (II), or 
(III)). 

(19) Certificated natural gas 

The term ‘‘certificated natural gas’’ means 
natural gas transported by any interstate 
pipeline in a facility for which there is in ef-
fect a certificate issued under section 7(c) of 
the Natural Gas Act [15 U.S.C. 717f(c)]. Such 
term does not include natural gas sold to the 
user by the producer and transported pursuant 
to a certificate which is specifically issued 
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under section 7(c) of the Natural Gas Act for 
the transportation of that natural gas, for 
such user unless such natural gas is used for 
the generation of electricity. 

(20) Sale 

The term ‘‘sale’’ means any sale, exchange, 
or other transfer for value. 

(21) First sale 

(A) General rule 

The term ‘‘first sale’’ means any sale of 
any volume of natural gas— 

(i) to any interstate pipeline or intra-
state pipeline; 

(ii) to any local distribution company; 
(iii) to any person for use by such person; 
(iv) which precedes any sale described in 

clauses (i), (ii), or (iii); and 
(v) which precedes or follows any sale de-

scribed in clauses (i), (ii), (iii), or (iv) and 
is defined by the Commission as a first 
sale in order to prevent circumvention of 
any maximum lawful price established 
under this chapter. 

(B) Certain sales not included 

Clauses (i), (ii), (iii), or (iv) of subpara-
graph (A) shall not include the sale of any 
volume of natural gas by any interstate 
pipeline, intrastate pipeline, or local dis-
tribution company, or any affiliate thereof, 
unless such sale is attributable to volumes 
of natural gas produced by such interstate 
pipeline, intrastate pipeline, or local dis-
tribution company, or any affiliate thereof. 

(22) Deliver 

The term ‘‘deliver’’, when used with respect 
to any first sale of natural gas, means the 
physical delivery from the seller; except that 
in the case of the sale of proven reserves in 
place to any interstate pipeline, any intra-
state pipeline, any local distribution company, 
or any user of such natural gas, such term 
means the transfer of title to such reserves. 

(23) Certificate 

The term ‘‘certificate’’, when used with re-
spect to the Natural Gas Act [15 U.S.C. 717 et 
seq.], means a certificate of public conven-
ience and necessity issued under such Act. 

(24) Commission 

The term ‘‘Commission’’ means the Federal 
Energy Regulatory Commission. 

(25) Federal agency 

The term ‘‘Federal agency’’ has the same 
meaning as given such term in section 105 of 
title 5. 

(26) Person 

The term ‘‘person’’ includes the United 
States, any State, and any political subdivi-
sion, agency, or instrumentality of the fore-
going. 

(27) Affiliate 

The term ‘‘affiliate’’, when used in relation 
to any person, means another person which 
controls, is controlled by, or is under common 
control with, such person. 

(28) Electric utility 

The term ‘‘electric utility’’ means any per-
son to the extent such person is engaged in the 

business of the generation of electricity and 
sale, directly or indirectly, of electricity to 
the public. 

(29) Mcf 

The term ‘‘Mcf’’, when used with respect to 
natural gas, means 1,000 cubic feet of natural 
gas measured at a pressure of 14.73 pounds per 
square inch (absolute) and a temperature of 60 
degrees Fahrenheit. 

(30) Btu 

The term ‘‘Btu’’ means British thermal unit. 

(31) Month 

The term ‘‘month’’ means a calendar month. 

(32) Mile 

The term ‘‘mile’’ means a statute mile of 
5,280 feet. 

(33) United States 

The term ‘‘United States’’ means the several 
States and includes the Outer Continental 
Shelf. 

(34) State 

The term ‘‘State’’ means each of the several 
States and the District of Columbia. 

(35) Outer Continental Shelf 

The term ‘‘Outer Continental Shelf’’ has the 
same meaning as such term has under section 
1331(a) of title 43. 

(36) Prudhoe Bay Unit of Alaska 

The term ‘‘Prudhoe Bay Unit of Alaska’’ 
means the geographic area subject to the vol-
untary unit agreement approved by the Com-
missioner of the Department of Natural Re-
sources of the State of Alaska on June 2, 1977, 
and referred to as the ‘‘affected area’’ in Con-
servation Order No. 145 of the Alaska Oil and 
Gas Conservation Committee, Division of Oil 
and Gas Conservation, Department of Natural 
Resources of the State of Alaska, as such 
order was in effect on June 1, 1977, and deter-
mined without regard to any adjustments in 
the description of the affected area permitted 
to be made under such order. 

(37) Antitrust laws 

The term ‘‘Federal antitrust laws’’ means 
the Sherman Act (15 U.S.C. 1 et seq.), the Clay-
ton Act (15 U.S.C. 12, 13, 14–19, 20, 21, 22–27), the 
Federal Trade Commission Act (15 U.S.C. 41 et 
seq.), sections 73 and 74 of the Wilson Tariff 
Act (15 U.S.C. 8–9), and the Act of June 19, 1936, 
chapter 592 (15 U.S.C. 13, 13a, 13b, and 21a). 

(Pub. L. 95–621, § 2, Nov. 9, 1978, 92 Stat. 3352.) 

REFERENCES IN TEXT 

The Natural Gas Act, and such Act, referred to in 

pars. (15), (16), (18)(A)(ii), (B)(i), (iii)(II), (23), is act June 

21, 1938, ch. 556, 52 Stat. 821, as amended, which is clas-

sified generally to chapter 15B (§ 717 et seq.) of this 

title. For complete classification of this Act to the 

Code, see section 717w of this title and Tables. 

Section 6 of the Emergency Natural Gas Act of 1977, 

referred to in par. (18)(B)(i)(I), is Pub. L. 95–2, § 6, Feb. 

2, 1977, 91 Stat. 7, which was formerly set out in a note 

under section 717 of this title. 

The Sherman Act (15 U.S.C. 1 et seq.), referred to in 

par. (37), is act July 2, 1890, ch. 647, 26 Stat. 209, as 

amended, which is classified to sections 1 to 7 of this 
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title. For complete classification of this Act to the 

Code, see Short Title note set out under section 1 of 

this title and Tables. 
The Clayton Act (15 U.S.C. 12, 13, 14–19, 20, 21, 22–27), 

referred to in par. (37), is act Oct. 15, 1914, ch. 323, 38 

Stat. 730, as amended, which is classified generally to 

sections 12, 13, 14 to 19, 20, 21, and 22 to 27 of this title, 

and sections 52 and 53 of Title 29, Labor. For further de-

tails and complete classification of this Act to the 

Code, see References in Text note set out under section 

12 of this title and Tables. 
The Federal Trade Commission Act (15 U.S.C. 41 et 

seq.), referred to in par. (37), is act Sept. 26, 1914, ch. 

311, 38 Stat. 717, as amended, which is classified gener-

ally to subchapter I (§ 41 et seq.) of chapter 2 of this 

title. For complete classification of this Act to the 

Code, see section 58 of this title and Tables. 
Act of June 19, 1936, chapter 592, referred to in par. 

(37), means act June 19, 1936, ch. 592, 49 Stat. 1526, popu-

larly known as the Robinson-Patman Antidiscrimina-

tion Act and also as the Robinson-Patman Price Dis-

crimination Act, which enacted sections 13a, 13b, and 

21a of this title and amended section 13 of this title. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 13 of this title 

and Tables. 

SHORT TITLE OF 1989 AMENDMENT 

Pub. L. 101–60, § 1, July 26, 1989, 103 Stat. 157, provided 

that: ‘‘This Act [amending sections 3331, 3372, 3373, 3375, 

3411, 3412, 3414, 3416, 3431, and 3432 of this title, repealing 

sections 3311 to 3320, 3331 to 3333, 3413, and 3417 of this 

title, and enacting provisions set out as notes under 

sections 3311 and 3372 of this title] may be cited as the 

‘Natural Gas Wellhead Decontrol Act of 1989’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 95–621 provided that: ‘‘This Act 

[enacting this chapter and amending section 7255 of 

Title 42, The Public Health and Welfare] may be cited 

as the ‘Natural Gas Policy Act of 1978’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 717b, 3312, 3363, 

3802 of this title; title 26 section 29. 

SUBCHAPTER I—WELLHEAD PRICING 

§§ 3311 to 3320, 3331 to 3333. Repealed. Pub. L. 
101–60, § 2(b), July 26, 1989, 103 Stat. 158 

Section 3311, Pub. L. 95–621, title I, § 101, Nov. 9, 1978, 

92 Stat. 3356, related to inflation adjustments and other 

general price ceiling rules to be applied in establishing 

wellhead price controls. 

Section 3312, Pub. L. 95–621, title I, § 102, Nov. 9, 1978, 

92 Stat. 3358; Pub. L. 102–154, title I, Nov. 13, 1991, 105 

Stat. 1000, related to ceiling price for new natural gas 

and certain gas produced from Outer Continental Shelf. 

Section 3313, Pub. L. 95–621, title I, § 103, Nov. 9, 1978, 

92 Stat. 3361, related to ceiling price for new, onshore 

production wells. 

Section 3314, Pub. L. 95–621, title I, § 104, Nov. 9, 1978, 

92 Stat. 3362, related to a ceiling price for sales of natu-

ral gas dedicated to interstate commerce. 

Section 3315, Pub. L. 95–621, title I, § 105, Nov. 9, 1978, 

92 Stat. 3363, related to ceiling price for sales under 

intrastate contracts existing on Nov. 8, 1978. 

Section 3316, Pub. L. 95–621, title I, § 106, Nov. 9, 1978, 

92 Stat. 3365, related to ceiling price for sales under 

rollover contracts. 

Section 3317, Pub. L. 95–621, title I, § 107, Nov. 9, 1978, 

92 Stat. 3366, related to ceiling price for high-cost natu-

ral gas. 

Section 3318, Pub. L. 95–621, title I, § 108, Nov. 9, 1978, 

92 Stat. 3367, related to ceiling price for stripper well 

natural gas. 

Section 3319, Pub. L. 95–621, title I, § 109, Nov. 9, 1978, 

92 Stat. 3368, related to ceiling price for other cat-

egories of natural gas. 

Section 3320, Pub. L. 95–621, title I, § 110, Nov. 9, 1978, 

92 Stat. 3368, related to treatment of State severance 

taxes and certain production-related costs. 
Section 3331, Pub. L. 95–621, title I, § 121, Nov. 9, 1978, 

92 Stat. 3369; Pub. L. 101–60, § 2(a), July 26, 1989, 103 Stat. 

157, provided for elimination of price controls for cer-

tain natural gas sales. 
Section 3332, Pub. L. 95–621, title I, § 122, Nov. 9, 1978, 

92 Stat. 3370, related to standby price control author-

ity. 
Section 3333, Pub. L. 95–621, title I, § 123, Nov. 9, 1978, 

92 Stat. 3371, related to reports to Congress by Depart-

ment of Energy. 

EFFECTIVE DATE OF REPEAL 

Section 2(b) of Pub. L. 101–60 provided that the repeal 

of sections 3311 to 3320 and 3331 to 3333 is effective Jan. 

1, 1993. 

SUBCHAPTER II—INCREMENTAL PRICING 

§§ 3341 to 3348. Repealed. Pub. L. 100–42, § 2(a), 
May 21, 1987, 101 Stat. 314 

Section 3341, Pub. L. 95–621, title II, § 201, Nov. 9, 1978, 

92 Stat. 3371, required Commission to prescribe and 

make effective a rule designed to provide for pass-

through of costs of natural gas, with respect to boiler 

fuel use of natural gas by industrial boiler fuel facili-

ties, not later than 12 months after Nov. 9, 1978. 
Section 3342, Pub. L. 95–621, title II, § 202, Nov. 9, 1978, 

92 Stat. 3372, required Commission to prescribe an 

amendment to rule required under section 3341 of this 

title, which would expand its application to other in-

dustrial uses, not later than 18 months after Nov. 9, 

1978. 
Section 3343, Pub. L. 95–621, title II, § 203, Nov. 9, 1978, 

92 Stat. 3373, enumerated acquisition costs subject to 

passthrough requirements of rule prescribed under sec-

tion 3341 of this title. 
Section 3344, Pub. L. 95–621, title II, § 204, Nov. 9, 1978, 

92 Stat. 3375, related to method of passthrough. 
Section 3345, Pub. L. 95–621, title II, § 205, Nov. 9, 1978, 

92 Stat. 3378, related to direct passthrough of sur-

charges paid by local distributors on natural gas deliv-

ered by interstate pipelines to industrial facilities 

served by such local distributors. 
Section 3346, Pub. L. 95–621, title II, § 206, Nov. 9, 1978, 

92 Stat. 3379, enumerated exemptions from application 

of rule required under section 3341 of this title. 
Section 3347, Pub. L. 95–621, title II, § 207, Nov. 9, 1978, 

92 Stat. 3380, related to application of section 3343 to 

certain natural gas and liquefied natural gas imports. 
Section 3348, Pub. L. 95–621, title II, § 208, Nov. 9, 1978, 

92 Stat. 3381, directed that Alaska natural gas be allo-

cated to rates and charges of interstate pipelines in ac-

cordance with certain general principles applicable on 

Nov. 9, 1978, for establishing rates. 

REPEAL OF INCREMENTAL PRICING REQUIREMENTS 

Section 2 of Pub. L. 100–42 provided that: 
‘‘(a) REPEAL.—Subject to subsections (b) and (c) of 

this section, title II of the Natural Gas Policy Act of 

1978 (15 U.S.C. 3341–3348) is repealed, and the items re-

lating to title II are stricken from the table of contents 

of that Act. 
‘‘(b) LIMITED CONTINUING EFFECT OF RULES.—A rule 

promulgated by the Federal Energy Regulatory Com-

mission, under title II of the Natural Gas Policy Act of 

1978 shall continue in effect only with respect to the 

flowthrough of costs incurred before the enactment of 

this section [May 21, 1987], including any surcharges 

based on such costs. 
‘‘(c) IMPLEMENTATION.—The Federal Energy Regu-

latory Commission may take appropriate action to im-

plement this section.’’ 

SUBCHAPTER III—ADDITIONAL 
AUTHORITIES AND REQUIREMENTS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 42 section 7511a. 
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PART A—EMERGENCY AUTHORITY 

§ 3361. Declaration of emergency 

(a) Presidential declaration 

The President may declare a natural gas sup-
ply emergency (or extend a previously declared 
emergency) if he finds that— 

(1) a severe natural gas shortage, endanger-
ing the supply of natural gas for high-priority 
uses, exists or is imminent in the United 
States or in any region thereof; and 

(2) the exercise of authorities under section 
3362 or section 3363 of this title is reasonably 
necessary, having exhausted other alter-
natives to the maximum extent practicable, to 
assist in meeting natural gas requirements for 
such high-priority uses. 

(b) Limitation 

(1) Expiration 

Any declaration of a natural gas supply 
emergency (or extension thereof) under sub-
section (a) of this section, shall terminate at 
the earlier of— 

(A) the date on which the President finds 
that any shortage described in subsection (a) 
of this section does not exist or is not immi-
nent; or 

(B) 120 days after the date of such declara-
tion of emergency (or extension thereof). 

(2) Extensions 

Nothing in this subsection shall prohibit the 
President from extending, under subsection (a) 
of this section, any emergency (or extension 
thereof), previously declared under subsection 
(a) of this section, upon the expiration of such 
declaration of emergency (or extension there-
of) under paragraph (1)(B). 

(Pub. L. 95–621, title III, § 301, Nov. 9, 1978, 92 
Stat. 3381.) 

DELEGATION OF FUNCTIONS 

Functions of President under this subchapter, except 

for authority to declare, extend, and terminate a na-

tional gas supply emergency pursuant to this section, 

delegated to Secretary of Energy, see section 1–101 of 

Ex. Ord. No. 12235, Sept. 3, 1980, 45 F.R. 58803, set out as 

a note under section 3364 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3362, 3363, 3364, 

3412, 3416 of this title. 

§ 3362. Emergency purchase authority 

(a) Presidential authorization 

During any natural gas supply emergency de-
clared under section 3361 of this title, the Presi-
dent may, by rule or order, authorize any inter-
state pipeline or local distribution company 
served by any interstate pipeline to contract, 
upon such terms and conditions as the President 
determines to be appropriate (including provi-
sions respecting fair and equitable prices), for 
the purchase of emergency supplies of natural 
gas— 

(1) from any producer of natural gas (other 
than a producer who is affiliated with the pur-
chaser, as determined by the President) if— 

(A) such natural gas is not produced from 
the Outer Continental Shelf; and 

(B) the sale or transportation of such natu-
ral gas was not pursuant to a certificate is-
sued under the Natural Gas Act [15 U.S.C. 
717 et seq.] immediately before the date on 
which such contract was entered into; or 

(2) from any intrastate pipeline, local dis-
tribution company, or other person (other 
than an interstate pipeline or a producer of 
natural gas). 

(b) Contract duration 

The duration of any contract authorized under 
subsection (a) of this section may not exceed 4 
months. The preceding sentence shall not pro-
hibit the President from authorizing under sub-
section (a) of this section a renewal of any con-
tract, previously authorized under such sub-
section, following the expiration of such con-
tract. 

(c) Related transportation and facilities 

The President may, by order, require any pipe-
line to transport natural gas, and to construct 
and operate such facilities for the transpor-
tation of natural gas, as he determines nec-
essary to carry out any contract authorized 
under subsection (a) of this section. The costs of 
any construction or transportation ordered 
under this subsection shall be paid by the pur-
chaser of natural gas under the contract with re-
spect to which such order is issued. No order to 
transport natural gas under this subsection 
shall require any pipeline to transport natural 
gas in excess of such pipeline’s available capac-
ity. 

(d) Maintenance of adequate records 

The Commission shall require any interstate 
pipeline or local distribution company contract-
ing under the authority of this section for natu-
ral gas to maintain and make available full and 
adequate records concerning transactions under 
this section, including records of the volumes of 
natural gas purchased under the authority of 
this section and the rates and charges for pur-
chase and receipt of such natural gas. 

(e) Special limitation 

No sale under any emergency purchase con-
tract under this section for emergency supplies 
of natural gas for sale and delivery from any 
intrastate pipeline which is operating under 
court supervision as of January 1, 1977, may 
take effect unless the court approves. 

(Pub. L. 95–621, title III, § 302, Nov. 9, 1978, 92 
Stat. 3382.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsec. (a)(1)(B), 

is act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to chapter 15B (§ 717 et 

seq.) of this title. For complete classification of this 

act to the Code, see section 717w of this title and 

Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3361, 3363, 3364, 

3373, 3374, 3412, 3414, 3416, 3417, 3431, 3432 of this title. 

§ 3363. Emergency allocation authority 

(a) In general 

In order to assist in meeting natural gas re-
quirements for high-priority uses of natural gas 
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1 So in original. 2 So in original. Par. (2) enacted without a subpar. (B). 

during any natural gas supply emergency de-
clared under section 3361 of this title, the Presi-
dent may, by order, allocate supplies of natural 
gas under subsections (b), (c), and (d) of this sec-
tion to— 

(1) any interstate pipeline; 
(2) any local distribution company— 

(A) which is served by any interstate pipe-
line; 

(B) which is providing natural gas only for 
high-priority uses; and 

(C) which is in need of deliveries of natural 
gas to assist in meeting natural gas require-
ments for high-priority uses of natural gas; 
and 

(3) any person for meeting requirements of 
high-priority uses of natural gas. 

(b) Allocation of certain boiler fuel gas 

(1) Required finding 

The President shall not allocate supplies of 
natural gas under this subsection unless he 
finds that— 

(A) to the maximum extent practicable, 
emergency purchase authority under section 
3362 of this title has been utilized to assist in 
meeting natural gas requirements for high- 
priority uses of natural gas; 

(B) emergency purchases of natural gas 
supplies under section 3362 of this title are 
not likely to satisfy the natural gas require-
ments for such high-priority uses; 

(C) the exercise of authority under this 
subsection is reasonably necessary to assist 
in meeting natural gas requirements for 
such high-priority uses; and 

(D) any interstate pipeline or local dis-
tribution company receiving such natural 
gas has ordered the termination of all deliv-
eries of natural gas for other than high-pri-
ority uses and attempted to to 1 the maxi-
mum extent practicable to terminate such 
deliveries. 

(2) Allocation authority 

Subject to paragraph (1), in order to assist in 
meeting natural gas requirements for high-pri-
ority uses of natural gas, the President may, 
by order, allocate supplies of natural gas the 
use of which has been prohibited by the Presi-
dent pursuant to authority under section 717z 
of this title (relating to the use of natural gas 
as a boiler fuel during any natural gas supply 
emergency). 

(c) Allocation of general pipeline supply 

(1) Required findings 

The President shall not allocate supplies of 
natural gas under this subsection unless he 
finds that— 

(A) to the maximum extent practicable, al-
location of supplies of natural gas under sub-
section (b) of this section has been utilized 
to assist in meeting natural gas require-
ments for high-priority uses of natural gas; 

(B) the exercise of such authority is not 
likely to satisfy the natural gas require-
ments for such high-priority uses; 

(C) the exercise of authority under this 
subsection is reasonably necessary to assist 

in meeting natural gas requirements for 
such high-priority uses; 

(D) any interstate pipeline or local dis-
tribution company receiving such natural 
gas has ordered the termination of all deliv-
eries of natural gas for other than high-pri-
ority uses and attempted to the maximum 
extent practicable to terminate such deliv-
eries; 

(E) such allocation will not create, for the 
interstate pipeline delivering certificated 
natural gas, a supply shortage which will 
cause such pipeline to be unable to meet the 
natural gas requirements for high-priority 
uses of natural gas served, directly or indi-
rectly, by such pipeline; and 

(F) such allocation will not result in a dis-
proportionate share of deliveries and result-
ing curtailments of natural gas being experi-
enced by such interstate pipeline when com-
pared to deliveries and resulting curtail-
ments which are experienced as a result of 
orders issued under this subsection applica-
ble to other interstate pipelines (as deter-
mined by the President). 

(2) Required notification from State 

(A) 2 Notification 

The President shall not allocate supplies 
of natural gas under this subsection unless 
he is notified by the Governor of any State 
that— 

(i) a shortage of natural gas supplies 
available to such State exists or is immi-
nent; 

(ii) such shortage or imminent shortage 
endangers the supply of natural gas for 
high-priority uses in such State; and 

(iii) the exercise of authority under 
State law is inadequate to protect high- 
priority uses of natural gas in such State 
from an interruption in natural gas sup-
plies. 

(3) Basis of finding 

To the maximum extent practicable, the 
Governor shall submit, together with any no-
tification under subparagraph (A), information 
upon which he has based his finding under 
such subparagraph, including— 

(i) volumes of natural gas required to meet 
the natural gas requirements for high-prior-
ity uses of natural gas in such State; 

(ii) information received from persons in 
the business of producing, selling, transport-
ing, or delivering natural gas in such State 
as to the volumes of natural gas supplies 
available to such State; 

(iii) information on the authority under 
State law which will be exercised to protect 
high-priority uses; and 

(iv) such other information which the 
President requests or which the Governor 
determines appropriate to apprise the Presi-
dent of emergency deliveries and transpor-
tation of interstate natural gas needed by 
such State. 

(4) Allocation authority 

Subject to paragraphs (1), (2), and (5), in 
order to assist in meeting natural gas require-
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ments for high-priority uses of natural gas, 
the President may, by order, allocate supplies 
of certificated natural gas from any interstate 
pipeline. 

(5) Consideration of alternative fuel availabil-
ity 

In issuing any order under this subsection 
the President shall consider the relative avail-
ability of alternative fuel to natural gas users 
supplied by the interstate pipeline ordered to 
make deliveries pursuant to this subsection. 

(d) Allocation of user-owned gas 

(1) Required finding 

The President shall not allocate supplies of 
natural gas under this subsection unless he 
finds that— 

(A) to the maximum extent practicable, al-
location of supplies of natural gas under sub-
section (c) of this section has been utilized 
to assist in meeting natural gas require-
ments for high-priority uses of natural gas; 

(B) the exercise of such authority is not 
likely to satisfy the natural gas require-
ments for such high-priority uses; 

(C) the exercise of authority under this 
subsection is reasonably necessary to assist 
in meeting natural gas requirements for 
such high-priority uses; 

(D) any interstate pipeline or local dis-
tribution company receiving such natural 
gas has ordered the termination of all deliv-
eries of natural gas for other than high-pri-
ority uses and attempted to the maximum 
extent practicable to terminate such deliv-
eries; and 

(E) such allocation will not create, for the 
person who owns and would otherwise use 
such natural gas, a supply shortage which 
will cause such person to be unable to sat-
isfy such person’s natural gas requirements 
for high-priority uses. 

(2) Allocation authority 

Subject to paragraphs (1) and (3), in order to 
assist in meeting natural gas requirements for 
high-priority uses of natural gas, the Presi-
dent may, by order, allocate supplies of natu-
ral gas which would be certificated natural gas 
but for the second sentence of section 3301(19) 
of this title. 

(3) Consideration of economic feasibility of al-
ternative fuels 

In issuing any order under this subsection, 
the President shall consider the economic fea-
sibility of alternative fuels available to the 
user which owned the natural gas subject to 
an order under this subsection. 

(e) Limitation 

No order may be issued under this section un-
less the President determines that such order 
will not require transportation of natural gas by 
any pipeline in excess of its available transpor-
tation capacity. 

(f) Industry assistance 

The President may request that representa-
tives of pipelines, local distribution companies, 
and other persons meet and provide assistance 
to the President in carrying out his authority 
under this section. 

(g) Compensation 

(1) In general 

If the parties to any order issued under sub-
section (b), (c), (d), or (h) of this section fail to 
agree upon the terms of compensation for nat-
ural gas deliveries or transportation required 
pursuant to such order, the President, after a 
hearing held either before or after such order 
takes effect, shall, by supplemental order, pre-
scribe the amount of compensation to be paid 
for such deliveries or transportation and for 
any other expenses incurred in delivering or 
transporting natural gas. 

(2) Calculation of compensation for certain 
boiler fuel natural gas 

For purposes of any supplemental order 
under paragraph (1) with respect to emergency 
deliveries pursuant to subsection (b) of this 
section, the President shall calculate the 
amount of compensation— 

(A) for supplies of natural gas based upon 
the amount required to make whole the user 
subject to the prohibition order, but in no 
event may such compensation exceed just 
compensation prescribed in section 717z of 
this title; and 

(B) for transportation, storage, delivery, 
and other services, based upon reasonable 
costs, as determined by the President. 

(3) Compensation for other natural gas allo-
cated 

For the purpose of any supplemental order 
under paragraph (1), if the party making emer-
gency deliveries pursuant to subsection (c) or 
(d) of this section— 

(A) indicates a preference for compensa-
tion in kind, the President shall direct that 
compensation in kind be provided as expedi-
tiously as practicable; 

(B) indicates a preference for compensa-
tion, or the President determines that, not-
withstanding paragraph (A) of this sub-
section, any portion thereof cannot practica-
bly be compensated in kind, the President 
shall calculate the amount of compensa-
tion— 

(i) for supplies of natural gas, based upon 
the amount required to make the pipeline 
and its local distribution companies whole, 
in the case of any order under subsection 
(c) of this section, or to make the user 
from whom natural gas is allocated whole, 
in the case of any order under subsection 
(d) of this section including any amount 
actually paid by such pipeline and its local 
distribution companies or such user for 
volumes of natural gas or higher cost syn-
thetic gas acquired to replace natural gas 
subject to an order under subsection (c) or 
(d) of this section; and 

(ii) for transportation, storage, delivery, 
and other services, based upon reasonable 
costs, as determined by the President. 
Compensation received by an interstate 
pipeline under this subsection shall be 
credited to the account of any local dis-
tribution company served by that pipeline 
to the extent ordered by the President to 
make such local distribution company 
whole. 
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(h) Related transportation and facilities 

The President may, by order, require any pipe-
line to transport natural gas, and to construct 
and operate such facilities for the transpor-
tation of natural gas, as he determines nec-
essary to carry out any order under subsection 
(b), (c), or (d) of this section. Compensation for 
the costs of any construction or transportation 
ordered under this subsection shall be deter-
mined under subsection (g) of this section and 
shall be paid by the person to whom supplies of 
natural gas are ordered allocated under this sec-
tion. 

(i) Monitoring 

In order to effect the purposes of this part, the 
President shall monitor the operation of any 
order made pursuant to this section to assure 
that natural gas delivered pursuant to this sec-
tion is applied to high-priority uses only. 

(j) Commission study 

Not later than June 1, 1979, the Commission 
shall prepare and submit to the Congress a re-
port regarding whether authority to allocate 
natural gas, which is not otherwise subject to 
allocation under this part, is likely to be nec-
essary to meet high-priority uses. 

(k) ‘‘High-priority use’’ defined 

For purposes of this section, the term ‘‘high- 
priority use’’ means any— 

(1) use of natural gas in a residence; 
(2) use of natural gas in a commercial estab-

lishment in amounts less than 50 Mcf on a 
peak day; or 

(3) any use of natural gas the curtailment of 
which the President determines would endan-
ger life, health, or maintenance of physical 
property. 

(Pub. L. 95–621, title III, § 303, Nov. 9, 1978, 92 
Stat. 3383.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 717z, 3361, 3364, 

3373, 3374, 3412, 3414, 3416, 3431, 3432 of this title. 

§ 3364. Miscellaneous provisions 

(a) Information 

(1) Obtaining of information 

In order to obtain information to carry out 
his authority under this part, the President 
may— 

(A) sign and issue subpenas for the attend-
ance and testimony of witnesses and the pro-
duction of books, records, papers, and other 
documents; 

(B) require any person, by general or spe-
cial order, to submit answers in writing to 
interrogatories, requests for reports or for 
other information, and such answers shall be 
made within such reasonable period, and 
under oath or otherwise as the President 
may determine; and 

(c) 1 secure, upon request, any information 
from any Federal agency. 

(2) Enforcement of subpenas and orders 

The appropriate United States district court 
may, upon petition of the Attorney General at 

the request of the President, in the case of re-
fusal to obey a subpena or order of the Presi-
dent issued under this subsection, issue an 
order requiring compliance therewith, and any 
failure to obey an order of the court may be 
punished by the court as a contempt thereof. 

(b) Reporting of prices and volumes 

In issuing any order under section 3362 or 3363 
of this title, the President shall require that the 
prices and volumes of natural gas delivered, 
transported, or contracted for pursuant to such 
order shall be reported to him on a weekly basis. 
Such reports shall be made available to the Con-
gress. 

(c) Presidential reports to Congress 

The President shall report to the Congress, 
not later than 90 days following the termination 
under section 3361(b) of this title of any declara-
tion of a natural gas supply emergency (or ex-
tension thereof) under section 3361(a) of this 
title, respecting the exercise of authority under 
section 3361, 3362, 3363 of this title, or this sec-
tion. 

(d) Delegation of authorities 

The President may delegate all or any portion 
of the authority granted to him under section 
3361, 3362, 3363 of this title, or this section to 
such Federal officers or agencies as he deter-
mines appropriate, and may authorize such re-
delegation as may be appropriate. Except with 
respect to section 552 of title 5, any Federal offi-
cer or agency to which authority is delegated or 
redelegated under this subsection shall be sub-
ject only to such procedural requirements re-
specting the exercise of such authority as the 
President would be subject to if such authority 
were not so delegated. 

(e) Antitrust protections 

(1) Defenses 

There shall be available as a defense for any 
person to civil or criminal action brought for 
violation of the Federal antitrust laws (or any 
similar law of any State) with respect to any 
action taken, or meeting held, pursuant to any 
order of the President under section 3363(b), 
(c), (d), or (i) of this title, or any meeting held 
pursuant to a request of the President under 
section 3363(g) of this title, if— 

(A) such action was taken or meeting held 
solely for the purpose of complying with the 
President’s request or order; 

(B) such action was not taken for the pur-
pose of injuring competition; and 

(C) any such meeting complied with the re-
quirements of paragraph (2). 

Persons interposing the defense provided by 
this subsection shall have the burden of proof, 
except that the burden shall be on the person 
against whom the defense is asserted with re-
spect to whether the actions were taken for 
the purpose of injuring competition. 

(2) Requirements of meetings 

With respect to any meeting held pursuant 
to a request by the President under section 
3363(g) of this title or pursuant to an order 
under section 3363 of this title— 

(A) there shall be present at such meeting 
a full-time Federal employee designated for 
such purposes by the Attorney General; 
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(B) a full and complete record of such 
meeting shall be taken and deposited, to-
gether with any agreements resulting there-
from, with the Attorney General, who shall 
make it available for public inspection and 
copying; 

(C) the Attorney General and the Federal 
Trade Commission shall have the oppor-
tunity to participate from the beginning in 
the development and carrying out of agree-
ments and actions under section 3363 of this 
title, in order to propose any alternative 
which would avoid or overcome, to the 
greatest extent practicable, possible anti-
competitive effects while achieving substan-
tially the purposes of section 3363 of this 
title and any order thereunder; and 

(D) such other procedures as may be speci-
fied by the President in such request or 
order shall be complied with. 

(f) Effect on certain contractual obligations 

There shall be available as a defense to any ac-
tion brought for breach of contract under Fed-
eral or State Law arising out of any act or omis-
sion that such act was taken or that such omis-
sion occurred for purposes of complying with 
any order issued under section 3363 of this title. 

(g) Preemption 

Any order issued pursuant to this subchapter 
shall preempt any provision of any program for 
the allocation, emergency delivery, transpor-
tation, or purchase of natural gas established by 
any State or local government if such program 
is in conflict with any such order. 

(Pub. L. 95–621, title III, § 304, Nov. 9, 1978, 92 
Stat. 3387.) 

EX. ORD. NO. 12235. ASSIGNMENT OF MANAGEMENT 

RESPONSIBILITY IN CASES OF NATURAL GAS EMERGENCIES 

Ex. Ord. No. 12235, Sept. 3, 1980, 45 F.R. 58803, pro-

vided: 

By the authority vested in me as President by the 

Constitution and statutes of the United States of 

America, including Section 304(d) of the Natural Gas 

Policy Act of 1978 (92 Stat. 3387; 15 U.S.C. 3364(d)) and 

Section 301 of Title 3 of the United States Code, and in 

order to assign management responsibility in case of a 

natural gas supply emergency, it is hereby ordered as 

follows: 

1–101. The functions vested in the President by Sec-

tions 301 through 304(c) of the Natural Gas Policy Act 

of 1978 (92 Stat. 3381–3387; 15 U.S.C. 3361–3364(c)) are del-

egated to the Secretary of Energy; except for the au-

thority to declare, extend, and terminate a natural gas 

supply emergency pursuant to Section 301 thereof (15 

U.S.C. 3361). 

1–102. The functions vested in the President by Sec-

tion 607 of the Public Utility Regulatory Policies Act of 

1978 (92 Stat. 3171; 15 U.S.C. 717z) are delegated to the 

Secretary of Energy; except for the authority to de-

clare, extend, and terminate a natural gas supply emer-

gency pursuant to Section 607(a) and (b) thereof (15 

U.S.C. 717z(a) and (b)). 

1–103. The Secretary shall consult with the Adminis-

trator of the Environmental Protection Agency, the Di-

rector of the Federal Emergency Management Agency, 

and the heads of other executive agencies in exercising 

the functions delegated to him by this Order. 

1–104. All functions delegated to the Secretary by this 

Order may be redelegated, in whole or in part, to the 

head of any other agency. 

1–105. All Executive agencies shall, to the extent per-

mitted by law, cooperate with and assist the Secretary 

in carrying out the functions delegated to him by this 

Order. 

JIMMY CARTER. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3416 of this title. 

PART B—OTHER AUTHORITIES AND 
REQUIREMENTS 

§ 3371. Authorization of certain sales and trans-
portation 

(a) Commission approval of transportation 

(1) Interstate pipelines 

(A) In general 

The Commission may, by rule or order, au-
thorize any interstate pipeline to transport 
natural gas on behalf of— 

(i) any intrastate pipeline; and 
(ii) any local distribution company. 

(B) Just and reasonable rates 

The rates and charges of any interstate 
pipeline with respect to any transportation 
authorized under subparagraph (A) shall be 
just and reasonable (within the meaning of 
the Natural Gas Act [15 U.S.C. 717 et seq.]). 

(2) Intrastate pipelines 

(A) In general 

The Commission may, by rule or order, au-
thorize any intrastate pipeline to transport 
natural gas on behalf of— 

(i) any interstate pipeline; and 
(ii) any local distribution company 

served by any interstate pipeline. 

(B) Rates and charges 

(i) Maximum fair and equitable price 

The rates and charges of any intrastate 
pipeline with respect to any transpor-
tation authorized under subparagraph (A), 
including any amount computed in accord-
ance with the rule prescribed under clause 
(ii), shall be fair and equitable and may 
not exceed an amount which is reasonably 
comparable to the rates and charges which 
interstate pipelines would be permitted to 
charge for providing similar transpor-
tation service. 

(ii) Commission rule 

The Commission shall, by rule, establish 
the method for calculating an amount nec-
essary to— 

(I) reasonably compensate any intra-
state pipeline for expenses incurred by 
the pipeline and associated with the pro-
viding of any gathering, treatment, proc-
essing, transportation, delivery, or simi-
lar service provided by such pipeline in 
connection with any transportation of 
natural gas authorized under subpara-
graph (A); and 

(II) provide an opportunity for such 
pipeline to earn a reasonable profit on 
such services. 

(b) Commission approval of sales 

(1) In general 

The Commission may, by rule or order, au-
thorize any intrastate pipeline to sell natural 
gas to— 
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(A) any interstate pipeline; and 
(B) any local distribution company served 

by any interstate pipeline. 

(2) Rates and charges 

(A) Maximum fair and equitable price 

The rates and charges of any intrastate 
pipeline with respect to any sale of natural 
gas authorized under paragraph (1) shall be 
fair and equitable and may not exceed the 
sum of— 

(i) such intrastate pipeline’s weighted 
average acquisition cost of natural gas; 

(ii) an amount, computed in accordance 
with the rule prescribed under subpara-
graph (B); and 

(iii) any adjustment permitted under 
subparagraph (C). 

(B) Commission rule 

The Commission shall, by rule, establish 
the method for calculating an amount nec-
essary to— 

(i) reasonably compensate any intrastate 
pipeline for expenses incurred by the pipe-
line and associated with the providing of 
any gathering, treatment, processing, 
transportation, or delivery service pro-
vided by such pipeline in connection with 
any sale of natural gas authorized under 
paragraph (1); and 

(ii) provide an opportunity for such pipe-
line to earn a reasonable profit on such 
services. 

(C) Adjustment 

(i) Application 

This subparagraph shall apply in any 
case in which, in order to deliver any vol-
ume of natural gas pursuant to any sale 
authorized under paragraph (1), any intra-
state pipeline acquires quantities of natu-
ral gas under any existing contract, if— 

(I) such intrastate pipeline acquires 
any volume of natural gas under such 
contract in excess of that which such 
pipeline would otherwise have acquired; 
and 

(II) the price paid for such additional 
volume of natural gas acquired under 
such contract is greater than such pipe-
line’s weighted average acquisition cost 
of natural gas, computed without regard 
to the acquisition of such additional vol-
ume of natural gas. 

(ii) Commission adjustment 

In any case to which this subparagraph 
applies, the Commission shall permit an 
adjustment to the maximum fair and equi-
table price provided under subparagraph 
(A) to increase the revenue to the intra-
state pipeline under such sale by an 
amount determined by the Commission to 
be adequate to offset the additional cost 
incurred by such pipeline due to any in-
crease in such pipeline’s weighted average 
acquisition cost of natural gas. 

(3) Limitation 

(A) Two-year duration 

No authorization of any sale (or any exten-
sion thereof) under paragraph (1) may be for 
a period exceeding two years. 

(B) Extension 

Any authorization of any sale under para-
graph (1), and any extension of any such au-
thorization under this subparagraph, may be 
extended by the Commission if such exten-
sion satisfies the requirements of this sub-
section. 

(4) Adequacy of service to intrastate customers 

Any sale authorized under paragraph (1) 
shall be subject to interruption to the extent 
that natural gas subject to such sale is re-
quired to enable the intrastate pipeline in-
volved to provide adequate service to such 
pipeline’s customers at the time of such sale. 

(5) Procedural requirements 

(A) Affidavit 

Any application for authorization of any 
sale under paragraph (1) shall be accom-
panied by an affidavit filed by the intrastate 
pipeline involved and setting forth— 

(i) the identity of the interstate pipeline 
or local distribution company involved; 

(ii) each point of delivery of the natural 
gas from the intrastate pipeline; 

(iii) the estimated total and daily vol-
umes of natural gas subject to such sale; 

(iv) the price or prices of such volumes; 
and 

(v) such other information as the Com-
mission may, by rule, require. 

(B) Verification of compliance 

Any application for authorization of any 
sale under paragraph (1) shall be accom-
panied by a statement by the intrastate 
pipeline involved verifying by oath or affir-
mation that such sale, if authorized, would 
comply with all requirements applicable to 
such sale under this subsection and all terms 
and conditions established, by rule or order, 
by the Commission and applicable to such 
sale. 

(6) Termination of sales 

(A) Hearing 

Upon complaint of any interested person, 
or upon the Commission’s own motion, the 
Commission shall, after affording an oppor-
tunity for oral presentation of views and ar-
guments, terminate any sale authorized 
under paragraph (1) if the Commission deter-
mines— 

(i) such termination is required to enable 
the intrastate pipeline involved to provide 
adequate service to the customers of such 
pipeline at the time of such sale; 

(ii) such sale involves the sale of natural 
gas acquired by the intrastate pipeline in-
volved solely or primarily for the purpose 
of resale of such natural gas pursuant to a 
sale authorized under paragraph (1); 

(iii) such sale violates any requirement 
of this subsection or any term or condition 
established, by rule or order, by the Com-
mission and applicable to such sale; or 

(iv) such sale circumvents or violates 
any provision of this chapter. 

(B) Suspension pending hearing 

Prior to any hearing or determination re-
quired under subparagraph (A), upon com-
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plaint of any interested person or upon the 
Commission’s own motion, the Commission 
may suspend any sale authorized under para-
graph (1) if the Commission finds that it is 
likely that the determinations described in 
subparagraph (A) will be made following the 
hearing required under subparagraph (A). 

(C) Determination 

The determination of whether any inter-
ruption of any sale authorized under para-
graph (1) is required under subparagraph 
(A)(i) shall be made by the Commission 
without regard to the character of the use of 
natural gas by any customer of the intra-
state pipeline involved. 

(D) State intervention 

Any interested State may intervene as a 
matter of right in any proceeding before the 
Commission relating to any determination 
under this section. 

(7) Disapproval of application 

The Commission shall disapprove any appli-
cation for authorization of any sale under 
paragraph (1) if the Commission determines— 

(A) such sale would impair the ability of 
the intrastate pipeline involved to provide 
adequate service to its customers at the 
time of such sale (without regard to the 
character of the use of natural gas by such 
customer); 

(B) such sale would involve the sale of nat-
ural gas acquired by the intrastate pipeline 
involved solely or primarily for the purpose 
of resale of such natural gas pursuant to a 
sale authorized under paragraph (1); 

(C) such sale would violate any require-
ment of this subsection or any term or con-
dition established, by rule or order, by the 
Commission and applicable to such sale; or 

(D) such sale would circumvent or violate 
any provision of this chapter. 

(c) Terms and conditions 

Any authorization granted under this section 
shall be under such terms and conditions as the 
Commission may prescribe. 

(Pub. L. 95–621, title III, § 311, Nov. 9, 1978, 92 
Stat. 3388.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsec. (a)(1)(B), 

is act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to chapter 15B (§ 717 et 

seq.) of this title. For complete classification of this 

act to the Code, see section 717w of this title and 

Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3374, 3431, 3432 

of this title. 

§ 3372. Assignment of contractual rights to re-
ceive surplus natural gas 

(a) Authorization of assignments 

The Commission may, by rule or order, au-
thorize any intrastate pipeline to assign, with-
out compensation, to any interstate pipeline or 
local distribution company all or any portion of 
such intrastate pipeline’s right to receive sur-

plus natural gas at any first sale, upon such 
terms and conditions as the Commission deter-
mines appropriate. 

(b) Effect of authorization under subsection (a) 

For the effect of an authorization under sub-
section (a) of this section, see section 3431 of 
this title (relating to the coordination of this 
chapter with the Natural Gas Act [15 U.S.C. 717 
et seq.]). 

(c) Surplus natural gas 

For purposes of this section, the term ‘‘surplus 
natural gas’’ means any natural gas which is de-
termined, by the State agency having regu-
latory jurisdiction over the intrastate pipeline 
which would be entitled to receive such natural 
gas in the absence of any assignment to exceed 
the then current demands on such pipeline for 
natural gas. 

(Pub. L. 95–621, title III, § 312, Nov. 9, 1978, 92 
Stat. 3392; Pub. L. 101–60, § 3(b)(2), July 26, 1989, 
103 Stat. 158.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsec. (b), is act 

June 21, 1938, ch. 556, 52 Stat. 821, as amended, which is 

classified generally to chapter 15B (§ 717 et seq.) of this 

title. For complete classification of this act to the 

Code, see section 717w of this title and Tables. 

AMENDMENTS 

1989—Subsec. (c). Pub. L. 101–60 substituted ‘‘any nat-

ural gas’’ for ‘‘any natural gas— 

‘‘(1) which is not committed or dedicated to inter-

state commerce on November 8, 1978; 

‘‘(2) the first sale of which is subject to a maximum 

lawful price established under subchapter I of this 

chapter; and 

‘‘(3)’’. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 3(b) of Pub. L. 101–60 provided in part that the 

amendment by section 3(b)(2) of Pub. L. 101–60 is effec-

tive Jan. 1, 1993. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3374, 3431 of this 

title. 

§ 3373. Effect of certain natural gas prices on in-
definite price escalator clauses 

(a) High-cost natural gas 

No price paid in any first sale of high-cost nat-
ural gas (as defined in section 3317(c) 1 of this 
title, as such section was in effect on January 1, 
1989) may be taken into account in applying any 
indefinite price escalator clause (as defined in 
section 3315(b)(3)(B) 1 of this title, as such sec-
tion was in effect on January 1, 1989) with re-
spect to any first sale of any natural gas other 
than high-cost natural gas (as defined in section 
3317(c) 1 of this title, as such section was in ef-
fect on January 1, 1989). 

(b) Other transactions 

No price paid— 
(1) in any sale authorized under section 

3362(a) of this title, or 
(2) pursuant to any order issued under sec-

tion 3363(b), (c), (d), or (g) of this title, 
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may be taken into account in applying any in-
definite price escalator clause (as defined in sec-
tion 3315(b)(3)(B) 1 of this title, as such section 
was in effect on January 1, 1989). 

(Pub. L. 95–621, title III, § 313, Nov. 9, 1978, 92 
Stat. 3392; Pub. L. 101–60, § 3(b)(3), July 26, 1989, 
103 Stat. 159.) 

REFERENCES IN TEXT 

Sections 3315 and 3317 of this title, referred to in text, 

were repealed effective Jan. 1, 1993, by Pub. L. 101–60, 

§ 2(b), July 26, 1989, 103 Stat. 158. 

AMENDMENTS 

1989—Pub. L. 101–60 inserted ‘‘, as such section was in 

effect on January 1, 1989’’ in four places. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–60 effective Jan. 1, 1993, 

see section 3(b) of Pub. L. 101–60, set out as a note under 

section 3372 of this title. 

§ 3374. Clauses prohibiting certain sales, trans-
portation, and commingling 

(a) General rule 

Any provision of any contract for the first sale 
of natural gas is hereby declared against public 
policy and unenforceable with respect to any 
natural gas covered by this chapter if such pro-
vision— 

(1) prohibits the commingling of natural gas 
subject to such contract with natural gas sub-
ject to the jurisdiction of the Commission 
under the provisions of the Natural Gas Act 
[15 U.S.C. 717 et seq.]; 

(2) prohibits the sale of any natural gas sub-
ject to such contract to, or transportation of 
any such natural gas by, any person subject to 
the jurisdiction of the Commission under the 
Natural Gas Act [15 U.S.C. 717 et seq.], or 
otherwise prohibits the sale or transportation 
in interstate commerce (within the meaning of 
the Natural Gas Act) of natural gas subject to 
such contract; or 

(3) terminates, or grants any party the op-
tion to terminate, any obligation under any 
such contract as a result of such commingling, 
sale, or transportation. 

(b) Natural gas covered by this chapter 

For purposes of subsection (a) of this section, 
the term ‘‘natural gas covered by this chapter’’ 
means— 

(1) natural gas which is not committed or 
dedicated to interstate commerce as of No-
vember 8, 1978; 

(2) natural gas, the sale in interstate com-
merce of which— 

(A) is authorized under section 3362(a) or 
3371(b) of this title; or 

(B) is pursuant to an assignment under 
section 3372(a) of this title; and, 

(3) natural gas, the transportation in inter-
state commerce of which is— 

(A) pursuant to any order under section 
3362(c) or section 3363(b), (c), (d), or (h) of 
this title; or 

(B) authorized by the Commission under 
section 3371(a) of this title. 

(Pub. L. 95–621, title III, § 314, Nov. 9, 1978, 92 
Stat. 3392.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsec. (a)(1), (2), 

is act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to chapter 15B (§ 717 et 

seq.) of this title. For complete classification of this 

act to the Code, see section 717w of this title and 

Tables. 

§ 3375. Filing of contracts and agreements 

The Commission may, by rule or order, require 
any first sale purchaser of natural gas under a 
new contract, a successor to an existing con-
tract, or a rollover contract to file with the 
Commission a copy of such contract, together 
with all ancillary agreements and any existing 
contract applicable to such natural gas. 

(Pub. L. 95–621, title III, § 315, Nov. 9, 1978, 92 
Stat. 3393; Pub. L. 100–439, §§ 1, 2(a), (b)(1), Sept. 
22, 1988, 102 Stat. 1720; Pub. L. 101–60, § 3(a)(2), 
July 26, 1989, 103 Stat. 158.) 

AMENDMENTS 

1989—Pub. L. 101–60, in section catchline, substituted 

‘‘Filing of contracts and agreements’’ for ‘‘Contract du-

ration; filing of contracts and agreements’’, and in 

text, struck out subsec. (a) designation, heading ‘‘Con-

tract duration’’, and text relating to power of Commis-

sioner to specify minimum duration of contracts for 

purchase of natural gas and requiring nondiscrim-

inatory exercise of such authority, and struck out sub-

sec. (b) designation and heading ‘‘Filing of contracts 

and ancillary agreements’’. 

1988—Pub. L. 100–439, § 2(b)(1), struck out ‘‘right of 

first refusal;’’ after ‘‘Contract duration;’’ in section 

catchline. 

Subsec. (a)(1). Pub. L. 100–439, § 1, struck out last sen-

tence which directed that provisions of par. (1) did not 

apply to contracts of natural gas subject to require-

ments of par. (3). 

Subsec. (a)(3). Pub. L. 100–439, § 1, struck out par. (3) 

which related to contracts for purchase of natural gas 

produced from reservoirs on Outer Continental Shelf. 

Subsecs. (b), (c). Pub. L. 100–439, § 2(a), redesignated 

subsec. (c) as (b) and struck out former subsec. (b) 

which related to certain rights of first refusal with re-

spect to certain natural gas committed or dedicated to 

interstate commerce on November 8, 1978. 

SUBCHAPTER IV—NATURAL GAS 
CURTAILMENT POLICIES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 42 section 8235e. 

§ 3391. Natural gas for essential agricultural uses 

(a) General rule 

Not later than 120 days after November 9, 1978, 
the Secretary of Energy shall prescribe and 
make effective a rule, which may be amended 
from time to time, which provides that, not-
withstanding any other provision of law (other 
than subsection (b) of this section) and to the 
maximum extent practicable, no curtailment 
plan of an interstate pipeline may provide for 
curtailment of deliveries of natural gas for any 
essential agricultural use, unless such curtail-
ment— 

(1) does not reduce the quantity of natural 
gas delivered for such use below the use re-
quirement specified in subsection (c) of this 
section; or 

(2) is necessary in order to meet the require-
ments of high-priority users. 
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(b) Curtailment priority not applicable if alter-
native fuel available 

If the Commission, in consultation with the 
Secretary of Agriculture, determines, by rule or 
order, that use of a fuel (other than natural gas) 
is economically practicable and that the fuel is 
reasonably available as an alternative for any 
agricultural use of natural gas, the provisions of 
subsection (a) of this section shall not apply 
with respect to any curtailment of deliveries for 
such use. 

(c) Determination of essential agricultural use 
requirements 

The Secretary of Agriculture shall certify to 
the Secretary of Energy and the Commission the 
natural gas requirements (expressed either as 
volumes or percentages of use) of persons (or 
classes thereof) for essential agricultural uses in 
order to meet the requirements of full food and 
fiber production. 

(d) Authority of Secretary of Agriculture to in-
tervene 

The Secretary of Agriculture may intervene as 
a matter of right in any proceeding before the 
Commission which is conducted in connection 
with implementing the requirements of the rule 
prescribed under subsection (a) of this section. 

(e) Limitation 

The Secretary of Agriculture may not exercise 
any authority under this section for the purpose 
of restricting the production of any crop. 

(f) Definitions 

For purposes of this section— 

(1) Essential agricultural use 

The term ‘‘essential agricultural use’’, when 
used with respect to natural gas, means any 
use of natural gas— 

(A) for agricultural production, natural 
fiber production, natural fiber processing, 
food processing, food quality maintenance, 
irrigation pumping, crop drying, or 

(B) as a process fuel or feedstock in the 
production of fertilizer, agricultural chemi-
cals, animal feed, or food, 

which the Secretary of Agriculture determines 
is necessary for full food and fiber production. 

(2) High-priority user 

The term ‘‘high-priority user’’ means any 
person who— 

(A) uses natural gas in a residence; 
(B) uses natural gas in a commercial es-

tablishment in amounts of less than 50 Mcf 
on a peak day; 

(C) uses natural gas in any school, hos-
pital, or similar institution; or 

(D) uses natural gas in any other use the 
curtailment of which the Secretary of En-
ergy determines would endanger life, health, 
or maintenance of physical property. 

(Pub. L. 95–621, title IV, § 401, Nov. 9, 1978, 92 
Stat. 3394.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3391a, 3392, 3393 

of this title. 

§ 3391a. ‘‘Essential agricultural use’’ defined 

For the purposes of section 3391 of this title, 
the term ‘‘essential agricultural use’’ shall— 

(1) include use of natural gas in sugar refin-
ing for production of alcohol; 

(2) include use of natural gas for agricultural 
production on set-aside acreage or acreage di-
verted from the production of a commodity (as 
provided under the Agricultural Act of 1949 [7 
U.S.C. 1421 et seq.]) to be devoted to the pro-
duction of any commodity for conversion into 
alcohol or hydrocarbons for use as motor fuel 
or other fuels; and 

(3) for the 5-year period beginning on June 
30, 1980, include use of natural gas in the dis-
tillation of fuel-grade alcohol from food grains 
or other biomass by facilities in existence on 
June 30, 1980, which do not have the installed 
capability to burn coal lawfully. 

(Pub. L. 96–294, title II, § 273, June 30, 1980, 94 
Stat. 711.) 

REFERENCES IN TEXT 

The Agricultural Act of 1949, referred to in par. (2), is 

act Oct. 31, 1949, ch. 792, 63 Stat. 1051, as amended, 

which is classified principally to chapter 35A (§ 1421 et 

seq.) of Title 7, Agriculture. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1421 of Title 7 and Tables. 

CODIFICATION 

Section was enacted as part of the Biomass Energy 

and Alcohol Fuels Act of 1980 which is title II of the 

Energy Security Act, and not as part of the Natural 

Gas Policy Act of 1978 which comprises this chapter. 

§ 3392. Natural gas for essential industrial proc-
ess and feedstock uses 

(a) General rule 

The Secretary of Energy shall prescribe and 
make effective a rule which provides that, not-
withstanding any other provision of law (other 
than subsection (b) of this section) and to the 
maximum extent practicable, no interstate pipe-
line may curtail deliveries of natural gas for any 
essential industrial process or feedstock use, un-
less such curtailment— 

(1) does not reduce the quantity of natural 
gas delivered for such use below the use re-
quirement specified in subsection (c) of this 
section; 

(2) is necessary in order to meet the require-
ments of high-priority users; or 

(3) is necessary in order to meet the require-
ments for essential agricultural uses of natu-
ral gas for which curtailment priority is estab-
lished under section 3391 of this title. 

(b) Curtailment priority applicable only if alter-
native fuel not available 

The provisions of subsection (a) of this section 
shall apply with respect to any curtailment of 
deliveries for any essential industrial process or 
feedstock use only if the Commission deter-
mines that use of a fuel (other than natural gas) 
is not economically practicable and that no fuel 
is reasonably available as an alternative for 
such use. 

(c) Determination of essential industrial use re-
quirements 

The Secretary of Energy shall determine and 
certify to the Commission the natural gas re-
quirements (expressed either as volumes or per-
centages of use) of persons (or classes thereof) 
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for essential industrial process and feedstock 
uses (other than those referred to in section 
3391(f)(1)(B) of this title). 

(d) Definitions 

For purposes of this section— 

(1) Essential industrial process or feedstock 
use 

The term ‘‘essential industrial process or 
feedstock use’’ means any use of natural gas in 
an industrial process or as a feedstock which 
the Secretary determines is essential. 

(2) High-priority user 

The term ‘‘high-priority user’’ has the same 
meaning as given such term in section 
3391(f)(2) of this title. 

(Pub. L. 95–621, title IV, § 402, Nov. 9, 1978, 92 
Stat. 3395.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3393 of this title. 

§ 3393. Establishment and implementation of pri-
orities 

(a) Establishment of priorities 

The Secretary of Energy shall prescribe the 
rules under sections 3391 and 3392 of this title 
pursuant to his authority under the Department 
of Energy Organization Act [42 U.S.C 7101 et 
seq.] to establish and review priorities for cur-
tailments under the Natural Gas Act [15 U.S.C. 
717 et seq.]. 

(b) Implementation of priorities 

The Commission shall implement the rules 
prescribed under sections 3391 and 3392 of this 
title pursuant to its authority under the Depart-
ment of Energy Organization Act [42 U.S.C. 7101 
et seq.] to establish, review, and enforce curtail-
ments under the Natural Gas Act [15 U.S.C. 717 
et seq.]. 

(Pub. L. 95–621, title IV, § 403, Nov. 9, 1978, 92 
Stat. 3396.) 

REFERENCES IN TEXT 

The Department of Energy Organization Act, referred 

to in subsecs. (a) and (b), is Pub. L. 95–91, Aug. 4, 1977, 

91 Stat. 565, as amended, which is classified principally 

to chapter 84 (§ 7101 et seq.) of Title 42, The Public 

Health and Welfare. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 7101 of Title 42 and Tables. 

The Natural Gas Act, referred to in subsecs. (a) and 

(b), is act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to chapter 15B (§ 717 et 

seq.) of this title. For complete classification of this 

act to the Code, see section 717w of this title and 

Tables. 

§ 3394. Limitation on revoking or amending cer-
tain pre-1969 certificates of public conven-
ience and necessity 

(a) General rule 

The Commission may not, during the 10-year 
period beginning on November 9, 1978, revoke or 
amend any certificate of public convenience and 
necessity issued before January 1, 1969, under 
section 7 of the Natural Gas Act [15 U.S.C. 717f] 
for the transportation of natural gas owned by 
any electric utility except upon the application 

of the person to whom such certificate was is-
sued. 

(b) Commission curtailment authority 

The limitation under subsection (a) of this 
section shall not affect the authority of the 
Commission to enforce any curtailment of deliv-
eries of natural gas under the Natural Gas Act 
[15 U.S.C. 717 et seq.]. 

(Pub. L. 95–621, title IV, § 404, Nov. 9, 1978, 92 
Stat. 3396.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsec. (b), is act 

June 21, 1938, ch. 556, 52 Stat. 821, as amended, which is 

classified generally to chapter 15B (§ 717 et seq.) of this 

title. For complete classification of this act to the 

Code, see section 717w of this title and Tables. 

SUBCHAPTER V—ADMINISTRATION, 
ENFORCEMENT, AND REVIEW 

§ 3411. General rulemaking authority 

(a) In general 

Except where expressly provided otherwise, 
the Commission shall administer this chapter. 
The Commission, or any other Federal officer or 
agency in which any function under this chapter 
is vested or delegated, is authorized to perform 
any and all acts (including any appropriate en-
forcement activity), and to prescribe, issue, 
amend, and rescind such rules and orders as it 
may find necessary or appropriate to carry out 
its functions under this chapter. 

(b) Authority to define terms 

Except where otherwise expressly provided, 
the Commission is authorized to define, by rule, 
accounting, technical, and trade terms used in 
this chapter. Any such definition shall be con-
sistent with the definitions set forth in this 
chapter. 

(Pub. L. 95–621, title V, § 501, Nov. 9, 1978, 92 Stat. 
3396; Pub. L. 101–60, § 3(b)(4), July 26, 1989, 103 
Stat. 159.) 

AMENDMENTS 

1989—Subsec. (c). Pub. L. 101–60 struck out subsec. (c) 

which authorized Commission to delegate to any State 

agency (with consent of such agency) any of its func-

tions with respect to sections 3315, 3316(b), and 

3319(a)(1) and (3) of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–60 effective Jan. 1, 1993, 

see section 3(b) of Pub. L. 101–60, set out as a note under 

section 3372 of this title. 

§ 3412. Administrative procedure 

(a) Administrative Procedure Act 

Subject to subsection (b) of this section, the 
provisions of subchapter II of chapter 5 of title 
5 shall apply to any rule or order issued under 
this chapter having the applicability and effect 
of a rule as defined in section 551(4) of title 5; ex-
cept that sections 554, 556, and 557 of such title 
5 shall not apply to any order under such section 
3361, 3362, or 3363 of this title. 

(b) Opportunity for oral presentations 

To the maximum extent practicable, an oppor-
tunity for oral presentation of data, views, and 
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arguments shall be afforded with respect to any 
proposed rule or order described in subsection 
(a) of this section (other than an order under 
section 3361, 3362, or 3363 of this title). To the 
maximum extent practicable, such opportunity 
shall be afforded before the effective date of 
such rule or order. Such opportunity shall be af-
forded no later than 30 days after such date in 
the case of a waiver of the entire comment pe-
riod under section 553(d)(3) of title 5, and no 
later than 45 days after such date in all other 
cases. A transcript shall be made of any such 
oral presentation. 

(c) Adjustments 

The Commission or any other Federal officer 
or agency authorized to issue rules or orders de-
scribed in subsection (a) of this section (other 
than an order under section 3361, 3362, or 3363 of 
this title) shall, by rule, provide for the making 
of such adjustments, consistent with the other 
purposes of this chapter, as may be necessary to 
prevent special hardship, inequity, or an unfair 
distribution of burdens. Such rule shall estab-
lish procedures which are available to any per-
son for the purpose of seeking an interpretation, 
modification, or rescission of, exception to, or 
exemption from, such applicable rules or orders. 
If any person is aggrieved or adversely affected 
by the denial of a request for adjustment under 
the preceding sentence, such person may request 
a review of such denial by the officer or agency 
and may obtain judicial review in accordance 
with section 3416 of this title when such denial 
becomes final. The officer or agency shall, by 
rule, establish procedures, including an oppor-
tunity for oral presentation of data, views, and 
arguments, for considering requests for adjust-
ment under this subsection. 

(Pub. L. 95–621, title V, § 502, Nov. 9, 1978, 92 Stat. 
3397; Pub. L. 101–60, § 3(a)(3), July 26, 1989, 103 
Stat. 158.) 

AMENDMENTS 

1989—Subsec. (d). Pub. L. 101–60 struck out subsec. (d) 

which directed that any determination made under sec-

tion 3347(c) of this title be made in accordance with 

procedures applicable to the granting of any authority 

under the Natural Gas Act to import natural gas or liq-

uefied natural gas (as the case might be). 

§ 3413. Repealed. Pub. L. 101–60, § 3(b)(5), July 26, 
1989, 103 Stat. 159 

Section, Pub. L. 95–621, title V, § 503, Nov. 9, 1978, 92 

Stat. 3397, related to various determinations to be 

made by State or Federal agencies for qualifying under 

certain categories of natural gas. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Jan. 1, 1993, see section 3(b) of Pub. 

L. 101–60, set out as an Effective Date of 1989 Amend-

ment note under section 3372 of this title. 

§ 3414. Enforcement 

(a) General rule 

It shall be unlawful for any person to violate 
any provision of this chapter or any rule or 
order under this chapter. 

(b) Civil enforcement 

(1) In general 

Except as provided in paragraph (2), when-
ever it appears to the Commission that any 

person is engaged or about to engage in any 
act or practice which constitutes or will con-
stitute a violation of any provision of this 
chapter, or of any rule or order thereunder, 
the Commission may bring an action in the 
District Court of the United States for the 
District of Columbia or any other appropriate 
district court of the United States to enjoin 
such act or practice and to enforce compliance 
with this chapter, or any rule or order there-
under. 

(2) Enforcement of emergency orders 

Whenever it appears to the President that 
any person has engaged, is engaged, or is 
about to engage in acts or practices constitut-
ing a violation of any order under section 3362 
of this title or any order or supplemental 
order issued under section 3363 of this title, 
the President may bring a civil action in any 
appropriate district court of the United States 
to enjoin such acts or practices. 

(3) Repealed. Pub. L. 101–60, § 3(a)(4)(B), July 
26, 1989, 103 Stat. 158 

(4) Relief available 

In any action under paragraph (1) or (2), the 
court shall, upon a proper showing, issue a 
temporary restraining order or preliminary or 
permanent injunction without bond. In any 
such action, the court may also issue a manda-
tory injunction commanding any person to 
comply with any applicable provision of law, 
rule, or order, or ordering such other legal or 
equitable relief as the court determines appro-
priate, including refund or restitution. 

(5) Criminal referral 

The Commission may transmit such evi-
dence as may be available concerning any acts 
or practices constituting any possible viola-
tions of the Federal antitrust laws to the At-
torney General who may institute appropriate 
criminal proceedings. 

(6) Civil penalties 

(A) In general 

Any person who knowingly violates any 
provision of this chapter, or any provision of 
any rule or order under this chapter, shall be 
subject to— 

(i) except as provided in clause (ii) a civil 
penalty, which the Commission may as-
sess, of not more than $5,000 for any one 
violation; and 

(ii) a civil penalty, which the President 
may assess, of not more than $25,000, in the 
case of any violation of an order under sec-
tion 3362 of this title or an order or supple-
mental order under section 3363 of this 
title. 

(B) ‘‘Knowing’’ defined 

For purposes of subparagraph (A) the term 
‘‘knowing’’ means the having of— 

(i) actual knowledge; or 
(ii) the constructive knowledge deemed 

to be possessed by a reasonable individual 
who acts under similar circumstances. 

(C) Each day separate violation 

For purposes of this paragraph, in the case 
of a continuing violation, each day of viola-
tion shall constitute a separate violation. 
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(D) Statute of limitations 

No person shall be subject to any civil pen-
alty under this paragraph with respect to 
any violation occurring more than 3 years 
before the date on which such person is pro-
vided notice of the proposed penalty under 
subparagraph (E). The preceding sentence 
shall not apply in any case in which an un-
true statement of material fact was made to 
the Commission or a State or Federal agen-
cy by, or acquiesced to by, the violator with 
respect to the acts or omissions constituting 
such violation, or if there was omitted a ma-
terial fact necessary in order to make any 
statement made by, or acquiesced to by, the 
violator with respect to such acts or omis-
sions not misleading in light of circum-
stances under such statement was made. 

(E) Assessed by Commission 

Before assessing any civil penalty under 
this paragraph, the Commission shall pro-
vide to such person notice of the proposed 
penalty. Following receipt of notice of the 
proposed penalty by such person, the Com-
mission shall, by order, asssess 1 such pen-
alty. 

(F) Judicial review 

If the civil penalty has not been paid with-
in 60 calendar days after the assessment 
order has been made under subparagraph (E), 
the Commission shall institute an action in 
the appropriate district court of the United 
States for an order affirming the assessment 
of the civil penalty. The court shall have au-
thority to review de novo the law and the 
facts involved, and shall have jurisdiction to 
enter a judgment enforcing, modifying, and 
enforcing as so modified, or setting aside in 
whole or in part, such assessment. 

(c) Criminal penalties 

(1) Violations of chapter 

Except in the case of violations covered 
under paragraph (3), any person who know-
ingly and willfully violates any provision of 
this chapter shall be subject to— 

(A) a fine of not more than $5,000; or 
(B) imprisonment for not more than two 

years; or 
(C) both such fine and such imprisonment. 

(2) Violation of rules or orders generally 

Except in the case of violations covered 
under paragraph (3), any person who know-
ingly and willfully violates any rule or order 
under this chapter (other than an order of the 
Commission assessing a civil penalty under 
subsection (b)(4)(E) of this section), shall be 
subject to a fine of not more than $500 for each 
violation. 

(3) Violations of emergency orders 

Any person who knowingly and willfully vio-
lates an order under section 3362 of this title 
or an order or supplemental order under sec-
tion 3363 of this title shall be fined not more 
than $50,000 for each violation. 

(4) Each day separate violation 

For purposes of this subsection, each day of 
violation shall constitute a separate violation. 

(5) ‘‘Knowingly’’ defined 

For purposes of this subsection, the term 
‘‘knowingly’’, when used with respect to any 
act or omission by any person, means such 
person— 

(A) had actual knowledge; or 
(B) had constructive knowledge deemed to 

be possessed by a reasonable individual who 
acts under similar circumstances. 

(Pub. L. 95–621, title V, § 504, Nov. 9, 1978, 92 Stat. 
3401; Pub. L. 101–60, § 3(a)(4), (b)(6), July 26, 1989, 
103 Stat. 158, 159.) 

AMENDMENTS 

1989—Subsec. (a). Pub. L. 101–60, § 3(b)(6), struck out 

par. (2) designation and par. (1) making it unlawful to 

sell natural gas at a first sale price in excess of any ap-

plicable maximum lawful price under this chapter. 

Subsec. (b). Pub. L. 101–60, § 3(a)(4), substituted ‘‘para-

graph (2)’’ for ‘‘paragraphs (2) and (3)’’ in par. (1), 

struck out par. (3) which related to enforcement of in-

cremental pricing, and substituted ‘‘paragraph (1) or 

(2)’’ for ‘‘paragraph (1), (2), or (3)’’ in par. (4). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 3(b)(6) of Pub. L. 101–60 effec-

tive Jan. 1, 1993, see section 3(b) of Pub. L. 101–60, set 

out as a note under section 3372 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3416 of this title. 

§ 3415. Intervention 

(a) Authority to intervene 

(1) Intervention as matter of right 

The Secretary of Energy may intervene as a 
matter of right in any proceeding relating to 
the prorationing of, or other limitations upon, 
natural gas production which is conducted by 
any State agency having regulatory jurisdic-
tion over the production of natural gas. 

(2) Enforcement of right to intervene 

The Secretary may bring an action in any 
appropriate court of the United States to en-
force his right to intervene under paragraph 
(1). 

(3) Access to information 

As an intervenor in a proceeding described 
in subsection (a) of this section, the Secretary 
shall have access to information available to 
other parties to the proceeding if such infor-
mation is relevant to the issues to which his 
participation in such proceeding relates. Such 
information may be obtained through reason-
able rules relating to discovery of information 
prescribed by the State agency. 

(b) Access to State courts 

(1) Review in State courts 

The Secretary may obtain review of any de-
termination made in any proceeding described 
in subsection (a)(1) of this section in the ap-
propriate State court if the Secretary inter-
vened or otherwise participated in the original 
proceeding or if State law otherwise permits 
such review. 

(2) Participation as amicus curiae 

In addition to his authority to obtain review 
under paragraph (1), the Secretary may also 
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1 So in original. Probably should be ‘‘as’’. 

participate an 1 amicus curiae in any judicial 
review of any proceeding described in sub-
section (a)(1) of this section. 

(Pub. L. 95–621, title V, § 505, Nov. 9, 1978, 92 Stat. 
3403.) 

§ 3416. Judicial review 

(a) Orders 

(1) In general 

The provisions of this subsection shall apply 
to judicial review of any order, within the 
meaning of section 551(6) of title 5 (other than 
an order assessing a civil penalty under sec-
tion 3414(b)(4) of this title or any order under 
section 3362 of this title or any order under 
section 3363 of this title), issued under this 
chapter and to any final agency action under 
this chapter required to be made on the record 
after an opportunity for an agency hearing. 

(2) Rehearing 

Any person aggrieved by any order issued by 
the Commission in a proceeding under this 
chapter to which such person is a party may 
apply for a rehearing within 30 days after the 
issuance of such order. Any application for re-
hearing shall set forth the specific ground 
upon which such application is based. Upon 
the filing of such application, the Commission 
may grant or deny the requested rehearing or 
modify the original order without further 
hearing. Unless the Commission acts upon 
such application for rehearing within 30 days 
after it is filed, such application shall be 
deemed to have been denied. No person may 
bring an action under this section to obtain 
judicial review of any order of the Commission 
unless— 

(A) such person shall have made applica-
tion to the Commission for rehearing under 
this subsection; and 

(B) the Commission shall have finally 
acted with respect to such application. 

For purposes of this section, if the Commis-
sion fails to act within 30 days after the filing 
of such application, such failure to act shall be 
deemed final agency action with respect to 
such application. 

(3) Authority to modify orders 

At any time before the filing of the record of 
a proceeding in a United States Court of Ap-
peals, pursuant to paragraph (4), the Commis-
sion may, after providing notice it determines 
reasonable and proper, modify or set aside, in 
whole or in part, any order issued under the 
provisions of this chapter. 

(4) Judicial review 

Any person who is a party to a proceeding 
under this chapter aggrieved by any final 
order issued by the Commission in such pro-
ceeding may obtain review of such order in the 
United States Court of Appeals for any circuit 
in which the party to which such order relates 
is located or has its principal place of busi-
ness, or in the United States Court of Appeals 
for the District of Columbia circuit. Review 

shall be obtained by filing a written petition, 
requesting that such order be modified or set 
aside in whole or in part, in such Court of Ap-
peals within 60 days after the final action of 
the Commission on the application for rehear-
ing required under paragraph (2). A copy of 
such petition shall forthwith be transmitted 
by the clerk of such court to any member of 
the Commission and thereupon the Commis-
sion shall file with the court the record upon 
which the order complained of was entered, as 
provided in section 2112 of title 28. Upon the 
filing of such petition such court shall have 
jurisdiction, which upon the filing of the 
record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in 
part. No objection to such order of the Com-
mission shall be considered by the court if 
such objection was not urged before the Com-
mission in the application for rehearing unless 
there was reasonable ground for the failure to 
do so. The finding of the Commission as to the 
facts, if supported by substantial evidence, 
shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evi-
dence, and shall show to the satisfaction of the 
court that such additional evidence is mate-
rial and that there were reasonable grounds 
for failure to adduce such evidence in the pro-
ceedings before the Commission, the court 
may order such additional evidence to be 
taken before the Commission and to be ad-
duced upon the hearing in such manner and 
upon such terms and conditions as the court 
deems proper. The Commission may modify its 
findings as to the facts by reason of the addi-
tional evidence so taken, and shall file with 
the court such modified or new findings, which 
if supported by substantial evidence, shall be 
conclusive. The Commission shall also file 
with the court its recommendation, if any, for 
the modification or setting aside of the origi-
nal order. The judgment and decree of the 
court, affirming, modifying, or setting aside, 
in whole or in part, any such order of the Com-
mission, shall be final subject to review by the 
Supreme Court of the United States upon cer-
tiorari or certification as provided in section 
1254 of title 28. 

(5) Orders remain effective 

The filing of an application for rehearing 
under paragraph (2) shall not, unless specifi-
cally ordered by the Commission, operate as a 
stay of the Commission’s order. The com-
mencement of proceedings under paragraph (4) 
shall not, unless specifically ordered by the 
court, operate as a stay of the Commission’s 
order. 

(b) Review of rules and orders 

Except as provided in subsections (a) and (c) of 
this section, judicial review of any rule or order, 
within the meaning of section 551(4) of title 5, is-
sued under this chapter may be obtained in the 
United States Court of Appeals for any appro-
priate circuit pursuant to the provisions of 
chapter 7 of title 5, except that the second sen-
tence of section 705 thereof shall not apply. 

(c) Judicial review of emergency orders 

Except with respect to enforcement of orders 
or subpenas under section 3364(a) of this title, 
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the United States Court of Appeals for the Fed-
eral Circuit shall have exclusive original juris-
diction to review all civil cases and controver-
sies under section 3361, 3362 or 3363 of this title, 
including any order issued, or other action 
taken, under such section. The United States 
Court of Appeals for the Federal Circuit shall 
have exclusive jurisdiction of all appeals from 
the district courts of the United States in cases 
and controversies arising under section 3364(a)(2) 
of this title; such appeals shall be taken by the 
filing of a notice of appeal with the United 
States Court of Appeals for the Federal Circuit 
within thirty days after the entry of judgment 
by the district court. Prior to a final judgment, 
no court shall have jurisdiction to grant any in-
junctive relief to stay or defer the implementa-
tion of any order issued, or action taken, under 
section 3361, 3362, or 3363 of this title. 

(Pub. L. 95–621, title V, § 506, Nov. 9, 1978, 92 Stat. 
3404; Pub. L. 101–60, § 3(a)(5), July 26, 1989, 103 
Stat. 158; Pub. L. 102–572, title I, § 102(b), Oct. 29, 
1992, 106 Stat. 4506.) 

AMENDMENTS 

1992—Subsec. (c). Pub. L. 102–572 substituted ‘‘the 

United States Court of Appeals for the Federal Circuit’’ 

for ‘‘the Temporary Emergency Court of Appeals, es-

tablished pursuant to section 211(b) of the Economic 

Stabilization Act of 1970, as amended,’’ before ‘‘shall 

have exclusive original jurisdiction’’ and substituted 

‘‘United States Court of Appeals for the Federal Cir-

cuit’’ for ‘‘Temporary Emergency Court of Appeals’’ in 

two places. 

1989—Subsec. (d). Pub. L. 101–60 struck out subsec. (d) 

which related to judicial review of certain incremental 

pricing determinations. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–572 effective Jan. 1, 1993, 

see section 1101 of Pub. L. 102–572, set out as a note 

under section 905 of Title 2, The Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3412 of this title; 

title 28 section 1295. 

§ 3417. Repealed. Pub. L. 101–60, § 3(a)(6), July 26, 
1989, 103 Stat. 158 

Section, Pub. L. 95–621, title V, § 507, Nov. 9, 1978, 92 

Stat. 3406, related to congressional review of Presi-

dential reimposition of maximum lawful prices under 

section 3332 of this title, congressional reimposition of 

maximum lawful prices under section 3332 of this title, 

and congressional disapproval of incremental pricing 

under section 3342(c) or 3346(d)(2) of this title. 

§ 3418. Applicability of other Federal statutory 
provisions relating to information-gathering 

In order to obtain information for the purpose 
of carrying out its functions under this chapter, 
the Commission shall have the same authority 
as is vested in the Secretary under 7151(a) of 
title 42 with respect to the exercise of authority 
under section 796(b) of this title and section 
772(b), (c), and (d) of this title. 

(Pub. L. 95–621, title V, § 508(b), Nov. 9, 1978, 92 
Stat. 3408.) 

SUBCHAPTER VI—COORDINATION WITH 
NATURAL GAS ACT; MISCELLANEOUS 
PROVISIONS 

§ 3431. Coordination with the Natural Gas Act 

(a) Jurisdiction of the Commission under the 
Natural Gas Act 

(1) Sales 

(A) Application to first sales 

For purposes of section 1(b) of the Natural 
Gas Act [15 U.S.C. 717(b)], the provisions of 
the Natural Gas Act [15 U.S.C. 717 et seq.], 
and the jurisdiction of the Commission 
under such Act shall not apply to any natu-
ral gas solely by reason of any first sale of 
such natural gas. 

(B) Authorized sales or assignments 

For purposes of section 1(b) of the Natural 
Gas Act [15 U.S.C. 717(b)], the provisions of 
the Natural Gas Act [15 U.S.C. 717 et seq.] 
and the jurisdiction of the Commission 
under such Act shall not apply by reason of 
any sale of natural gas— 

(i) authorized under section 3362(a) or 
3371(b) of this title; or 

(ii) pursuant to any assigned authorized 
under section 3372(a) of this title. 

(C) Natural-gas company 

For purposes of the Natural Gas Act [15 
U.S.C. 717 et seq.], the term ‘‘natural-gas 
company’’ (as defined in section 2(6) of such 
Act [15 U.S.C. 717a(6) et seq.]) shall not in-
clude any person by reason of, or with re-
spect to, any sale of natural gas if the provi-
sions of the Natural Gas Act and the juris-
diction of the Commission do not apply to 
such sale solely by reason of subparagraph 
(A) or (B) of this paragraph. 

(2) Transportation 

(A) Jurisdiction of the Commission 

For purposes of section 1(b) of the Natural 
Gas Act [15 U.S.C. 717(b)] the provisions of 
such Act [15 U.S.C. 717 et seq.] and the juris-
diction of the Commission under such Act 
shall not apply to any transportation in 
interstate commerce of natural gas if such 
transportation is— 

(i) pursuant to any order under section 
3362(c) or section 3363(b), (c), (d), or (h) of 
this title; or 

(ii) authorized by the Commission under 
section 3371(a) of this title. 

(B) Natural-gas company 

For purposes of the Natural Gas Act [15 
U.S.C. 717 et seq.], the term ‘‘natural-gas 
company’’ (as defined in section 2(6) of such 
Act [15 U.S.C. 717a(6)]) shall not include any 
person by reason of, or with respect to, any 
transportation of natural gas if the provi-
sions of the Natural Gas Act and the juris-
diction of the Commission under the Natural 
Gas Act do not apply to such transportation 
by reason of subparagraph (A) of this para-
graph. 
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(b) Charges deemed just and reasonable 

(1) Sales 

(A) First sales 

Except as otherwise provided in this sub-
section, for purposes of sections 4 and 5 of 
the Natural Gas Act, any amount paid in 
any first sale of natural gas shall be deemed 
to be just and reasonable. 

(B) Emergency sales 

For purposes of sections 4 and 5 of the Nat-
ural Gas Act [15 U.S.C. 717c, 717d], any 
amount paid in any sale authorized under 
section 3362(a) of this title shall be deemed 
to be just and reasonable if such amount 
does not exceed the fair and equitable price 
established under such section and applica-
ble to such sale. 

(C) Sales by intrastate pipelines 

For purposes of sections 4 and 5 of the Nat-
ural Gas Act [15 U.S.C. 717c, 717d] any 
amount paid in any sale authorized by the 
Commission under section 3371(b) of this 
title shall be deemed to be just and reason-
able if such amount does not exceed the fair 
and equitable price established by the Com-
mission and applicable to such sale. 

(D) Assignments 

For purposes of sections 4 and 5 of the Nat-
ural Gas Act [15 U.S.C. 717c, 717d], any 
amount paid pursuant to the terms of any 
contract with respect to that portion of 
which the Commission has authorized an as-
signment authorized under section 3372(a) of 
this title shall be deemed to be just and rea-
sonable. 

(E) Affiliated entities limitation 

For purposes of paragraph (1), in the case 
of any first sale between any interstate pipe-
line and any affiliate of such pipeline, any 
amount paid in any first sale shall be 
deemed to be just and reasonable if, in addi-
tion to satisfying the requirements of such 
paragraph, such amount does not exceed the 
amount paid in comparable first sales be-
tween persons not affiliated with such inter-
state pipeline. 

(2) Other charges 

(A) Allocation 

For purposes of sections 4 and 5 of the Nat-
ural Gas Act [15 U.S.C. 717c, 717d], any 
amount paid by any interstate pipeline for 
transportation, storage, delivery or other 
services provided pursuant to any order 
under section 3363(b), (c), or (d) of this title 
shall be deemed to be just and reasonable if 
such amount is prescribed by the President 
under section 3363(h)(1) of this title. 

(B) Transportation 

For purposes of sections 4 and 5 of the Nat-
ural Gas Act [15 U.S.C. 717c, 717d], any 
amount paid by any interstate pipeline for 
any transportation authorized by the Com-
mission under section 3371(a) of this title 
shall be deemed to be just and reasonable if 
such amount does not exceed that approved 
by the Commission under such section. 

(c) Guaranteed passthrough 

(1) Certificate may not be denied based upon 
price 

The Commission may not deny, or condition 
the grant of, any certificate under section 7 of 
the Natural Gas Act [15 U.S.C. 717f] based upon 
the amount paid in any sale of natural gas, if 
such amount is deemed to be just and reason-
able under subsection (b) of this section. 

(2) Recovery of just and reasonable prices paid 

For purposes of sections 4 and 5 of the Natu-
ral Gas Act [15 U.S.C. 717c, 717d], the Commis-
sion may not deny any interstate pipeline re-
covery of any amount paid with respect to any 
purchase of natural gas if, under subsection (b) 
of this section, such amount is deemed to be 
just and reasonable for purposes of sections 4 
and 5 of such Act, except to the extent the 
Commission determines that the amount paid 
was excessive due to fraud, abuse, or similar 
grounds. 

(Pub. L. 95–621, title VI, § 601, Nov. 9, 1978, 92 
Stat. 3409; Pub. L. 101–60, § 3(a)(7), (b)(7), July 26, 
1989, 103 Stat. 158, 159.) 

REFERENCES IN TEXT 

The Natural Gas Act, referred to in subsec. (a)(1), 

(2)(A), (B), is act June 21, 1938, ch. 556, 52 Stat. 821, as 

amended, which is classified generally to chapter 15B 

(§ 717 et seq.) of this title. For complete classification of 

this act to the Code, see section 717w of this title and 

Tables. 

AMENDMENTS 

1989—Subsec. (a)(1)(A). Pub. L. 101–60, § 3(b)(7)(A), in 

heading substituted ‘‘Application to first sales’’ for 

‘‘Natural gas not committed or dedicated’’ and amend-

ed text generally. Prior to amendment, text read as fol-

lows: ‘‘For purposes of section 1(b) of the Natural Gas 

Act, effective on the first day of the first month begin-

ning after November 9, 1978, the provisions of the Natu-

ral Gas Act and the jurisdiction of the Commission 

under such Act shall not apply to natural gas which 

was not committed or dedicated to interstate com-

merce as of November 8, 1978, solely by reason of any 

first sale of such natural gas.’’ 

Subsec. (a)(1)(B). Pub. L. 101–60, § 3(b)(7)(B), (C), redes-

ignated subpar. (C) as (B) and struck out former subpar. 

(B) which related to committed or dedicated natural 

gas which was high-cost natural gas, new natural gas, 

or natural gas produced from any new, onshore produc-

tion well. 

Subsec. (a)(1)(C). Pub. L. 101–60, § 3(b)(7)(C), (D), redes-

ignated subpar. (D) as (C) and substituted ‘‘subpara-

graph (A) or (B)’’ for ‘‘subparagraph (A), (B), or (C)’’. 

Former subpar. (C) redesignated (B). 

Subsec. (a)(1)(D). Pub. L. 101–60, § 3(b)(7)(C), redesig-

nated subpar. (D) as (C). 

Subsec. (a)(1)(E). Pub. L. 101–60, § 3(b)(7)(B), struck 

out subpar. (E), ‘‘Certain additional natural gas’’, 

which read as follows: ‘‘For purposes of section 1(b) of 

the Natural Gas Act, the provisions of the Natural Gas 

Act and the jurisdiction of the Commission under such 

Act shall not apply solely by reason of any first sale of 

natural gas which is committed or dedicated to inter-

state commerce as of July 25, 1989, and which is not 

subject to a maximum lawful price under part A of sub-

chapter I of this chapter by reason of section 3331(f) of 

this title, effective as of the date such gas ceases to be 

subject to such maximum lawful price.’’ 

Pub. L. 101–60, § 3(a)(7)(A), substituted ‘‘Certain addi-

tional natural gas’’ for ‘‘Alaskan natural gas’’ in head-

ing and amended text generally. Prior to amendment, 

text read as follows: ‘‘Subparagraph (B)(ii) and (iii) 
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shall not apply with respect to natural gas produced 

from the Prudhoe Bay unit of Alaska and transported 

through the transportation system approved under the 

Alaska Natural Gas Transportation Act of 1976.’’ 

Subsec. (b)(1)(A). Pub. L. 101–60, § 3(b)(7)(E), amended 

subpar. (A) generally. Prior to amendment, subpar. (A) 

read as follows: ‘‘Subject to paragraph (4), for purposes 

of sections 4 and 5 of the Natural Gas Act, any amount 

paid in any first sale of natural gas shall be deemed to 

be just and reasonable if— 

‘‘(i) such amount does not exceed the applicable 

maximum lawful price established under subchapter I 

of this chapter; or 

‘‘(ii) there is no applicable maximum lawful price 

solely by reason of the elimination of price controls 

pursuant to part B of subchapter I of this chapter.’’ 

Subsec. (b)(1)(D). Pub. L. 101–60, § 3(b)(7)(F), struck 

out before period at end ‘‘if such amount does not ex-

ceed the applicable maximum lawful price established 

under subchapter I of this chapter’’. 

Subsec. (c)(2). Pub. L. 101–60, § 3(a)(7)(B), substituted 

‘‘purchase of natural gas if, under subsection (b) of this 

section, such amount is deemed to be just and reason-

able for purposes of sections 4 and 5 of such Act,’’ for 

‘‘purchase of natural gas if— 

‘‘(A) under subsection (b) of this section, such 

amount is deemed to be just and reasonable for pur-

poses of sections 4 and 5 of such Act, and 

‘‘(B) such recovery is not inconsistent with any re-

quirement of any rule under section 3341 of this title 

(including any amendment under section 3342 of this 

title),’’. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 3(b)(7) of Pub. L. 101–60 effec-

tive Jan. 1, 1993, see section 3(b) of Pub. L. 101–60, set 

out as a note under section 3372 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3372 of this title. 

§ 3432. Effect on State laws 

(a) Authority to prescribe maximum lawful 
prices 

Nothing in this chapter shall affect the au-
thority of any State to establish or enforce any 
maximum lawful price for the first sale of natu-
ral gas produced in such State. 

(b) Common carriers 

No person shall be subject to regulation as a 
common carrier under any provision of Federal 
or State law by reason of any transportation— 

(1) pursuant to any order under section 
3362(c) or section 3363(b), (c), (d), or (i) of this 
title; or 

(2) authorized by the Commission under sec-
tion 3371(a) of this title. 

(Pub. L. 95–621, title VI, § 602, Nov. 9, 1978, 92 
Stat. 3411; Pub. L. 101–60, § 3(b)(8), July 26, 1989, 
103 Stat. 159.) 

AMENDMENTS 

1989—Subsec. (a). Pub. L. 101–60 struck out ‘‘lower’’ 

after ‘‘prescribe’’ in heading and struck out before pe-

riod at end ‘‘which does not exceed the applicable maxi-

mum lawful price, if any, under subchapter I of this 

chapter’’. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–60 effective Jan. 1, 1993, 

see section 3(b) of Pub. L. 101–60, set out as a note under 

section 3372 of this title. 

CHAPTER 61—SOFT DRINK INTERBRAND 
COMPETITION 

Sec. 

3501. Exclusive territorial licenses to manufacture, 

distribute, and sell trademarked soft drink 

products; ultimate resale to consumers; 

substantial and effective competition. 

3502. Price fixing agreements, horizontal restraints 

of trade, or group boycotts. 

3503. ‘‘Antitrust law’’ defined. 

§ 3501. Exclusive territorial licenses to manufac-
ture, distribute, and sell trademarked soft 
drink products; ultimate resale to consum-
ers; substantial and effective competition 

Nothing contained in any antitrust law shall 
render unlawful the inclusion and enforcement 
in any trademark licensing contract or agree-
ment, pursuant to which the licensee engages in 
the manufacture (including manufacture by a 
sublicensee, agent, or subcontractor), distribu-
tion, and sale of a trademarked soft drink prod-
uct, of provisions granting the licensee the sole 
and exclusive right to manufacture, distribute, 
and sell such product in a defined geographic 
area or limiting the licensee, directly or indi-
rectly, to the manufacture, distribution, and 
sale of such product only for ultimate resale to 
consumers within a defined geographic area: 
Provided, That such product is in substantial and 
effective competition with other products of the 
same general class in the relevant market or 
markets. 

(Pub. L. 96–308, § 2, July 9, 1980, 94 Stat. 939.) 

SHORT TITLE 

Section 1 of Pub. L. 96–308 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Soft Drink 

Interbrand Competition Act’.’’ 

SUSPENSION OF STATUTE OF LIMITATIONS ON INSTITU-

TION OF ANTITRUST PROCEEDINGS BY UNITED STATES; 

ENFORCEMENT OF TRADEMARK LICENSING AGREEMENT 

PROVISIONS CONCERNING SOFT DRINK PRODUCTS 

Section 4 of Pub. L. 96–308 provided that: ‘‘In the case 

of any proceeding instituted by the United States de-

scribed in subsection (i) of section 5 of the Clayton Act 

(relating to suspension of the statute of limitations on 

the institution of proceedings by the United States) (15 

U.S.C. 16(i)) which is pending on the date of the enact-

ment of this Act [July 9, 1980], that subsection shall not 

apply with respect to any right of action referred to in 

that subsection based in whole or in part on any matter 

complained of in that proceeding consisting of the ex-

istence or enforcement of any provision described in 

section 2 of this Act [this section] in any trademark li-

censing contract or agreement described in that sec-

tion.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3502 of this title. 

§ 3502. Price fixing agreements, horizontal re-
straints of trade, or group boycotts 

Nothing in this chapter shall be construed to 
legalize the enforcement of provisions described 
in section 3501 of this title in trademark licens-
ing contracts or agreements described in that 
section by means of price fixing agreements, 
horizontal restraints of trade, or group boycotts, 
if such agreements, restraints, or boycotts 
would otherwise be unlawful. 
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(Pub. L. 96–308, § 3, July 9, 1980, 94 Stat. 939.) 

§ 3503. ‘‘Antitrust law’’ defined 

As used in this chapter, the term ‘‘antitrust 
law’’ means the Sherman Act (15 U.S.C. 1 et 
seq.), the Clayton Act (15 U.S.C. 12 et seq.), and 
the Federal Trade Commission Act (15 U.S.C. 41 
et seq.). 

(Pub. L. 96–308, § 5, July 9, 1980, 94 Stat. 939.) 

REFERENCES IN TEXT 

The Sherman Act (15 U.S.C. 1 et seq.), referred to in 

text, is act July 2, 1890, ch. 647, 26 Stat. 209, as amended, 

which is classified to sections 1 to 7 of this title. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 1 of this title 

and Tables. 

The Clayton Act (15 U.S.C. 12 et. seq.), referred to in 

text, is act Oct. 15, 1914, ch. 323, 38 Stat. 730, as amend-

ed, which is classified generally to sections 12, 13, 14 to 

19, 20, 21, and 22 to 27 of this title, and sections 52 and 

53 of Title 29, Labor. For further details and complete 

classification of this Act to the Code, see References in 

Text note set out under section 12 of this title and 

Tables. 

The Federal Trade Commission Act (15 U.S.C. 41 et 

seq.), referred to in text, is act Sept. 26, 1914, ch. 311, 38 

Stat. 717, as amended, which is classified generally to 

subchapter I (§ 41 et seq.) of chapter 2 of this title. For 

complete classification of this Act to the Code, see sec-

tion 58 of this title and Tables. 

CHAPTER 62—CONDOMINIUM AND COOPER-
ATIVE CONVERSION PROTECTION AND 
ABUSE RELIEF 

Sec. 

3601. Congressional findings and purpose. 

3602. Conversion lending. 

3603. Definitions. 

3604. Exemptions. 

3605. Notice of conversion and opportunity to pur-

chase; responsibility of State and local gov-

ernments. 

3606. Federal Housing Administration mortgage or 

loan insurance; expedition of application 

process and decision. 

3607. Termination of self-dealing contracts. 

(a) Operation, maintenance, and manage-

ment contracts; penalty. 

(b) Time of termination. 

(c) Vote of owners of units. 

(d) Effective date of termination. 

3608. Judicial determinations respecting uncon-

scionable leases. 

(a) Lease characteristics; authorization 

by unit owners; conditions prece-

dent to action. 

(b) Presumption of unconscionability; re-

buttal. 

(c) Presentation of evidence after finding 

of unconscionability. 

(d) Remedial relief; matters considered; 

attorneys’ fees. 

(e) Actions allowed after termination of 

special developer control. 

3609. Void lease or contract provisions. 

3610. Relationship of statutory provisions to State 

and local laws. 

3611. Additional remedies. 

(a) Suits at law or equity. 

(b) Recovery of actual damages. 

(c) Contribution. 

(d) Amounts recoverable; defendant’s at-

torneys’ fees. 

3612. Concurrent State and Federal jurisdiction; 

venue; removal of cases. 

3613. Limitation of actions. 

Sec. 

3614. Waiver of rights as void. 
3615. Nonexclusion of other statutory rights and 

remedies. 
3616. Separability. 

§ 3601. Congressional findings and purpose 

(a) The Congress finds and declares that— 
(1) there is a shortage of adequate and af-

fordable housing throughout the Nation, espe-
cially for low- and moderate-income and elder-
ly and handicapped persons; 

(2) the number of conversions of rental hous-
ing to condominiums and cooperatives is ac-
celerating, which in some communities may 
restrict the shelter options of low- and mod-
erate-income and elderly and handicapped per-
sons; 

(3) certain long-term leasing arrangements 
for recreation and other condominium- or co-
operative-related facilities which have been 
used in the formation of cooperative and con-
dominium projects may be unconscionable; in 
certain situations State governments are un-
able to provide appropriate relief; as a result 
of these leases, economic and social hardships 
may have been imposed upon cooperative and 
condominium owners, which may threaten the 
continued use and acceptability of these forms 
of ownership and interfere with the interstate 
sale of cooperatives and condominiums; appro-
priate relief from these abuses requires Fed-
eral action; and 

(4) there is a Federal involvement with the 
cooperative and condominium housing mar-
kets through the operation of Federal tax, 
housing, and community development laws, 
through the operation of federally chartered 
and insured financial institutions, and 
through other Federal activities; that the cre-
ation of many condominiums and cooperatives 
is undertaken by entities operating on an 
interstate basis. 

(b) The purposes of this chapter are to seek to 
minimize the adverse impacts of condominium 
and cooperative conversions particularly on the 
housing opportunities of low- and moderate-in-
come and elderly and handicapped persons, to 
assure fair and equitable principles are followed 
in the establishment of condominium and coop-
erative opportunities, and to provide appro-
priate relief where long-term leases of recre-
ation and other cooperative- and condominium- 
related facilities are determined to be uncon-
scionable. 

(Pub. L. 96–399, title VI, § 602, Oct. 8, 1980, 94 
Stat. 1672.) 

EFFECTIVE DATE 

Section 618 of title VI of Pub. L. 96–399 provided that: 

‘‘The provisions of this title [enacting this chapter] 

shall become effective upon enactment [Oct. 8, 1980], 

except that section 609 [section 3608 of this title], and 

the prohibition included in section 610 [section 3609 of 

this title] as it relates to a lease with respect to which 

a cause of action may be established under section 609, 

shall become effective one year after enactment.’’ 

SHORT TITLE 

Section 601 of title VI of Pub. L. 96–399 provided that: 

‘‘This title [enacting this chapter] may be cited as the 

‘Condominium and Cooperative Abuse Relief Act of 

1980’.’’ 
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§ 3602. Conversion lending 

It is the sense of the Congress that lending by 
federally insured lending institutions for the 
conversion of rental housing to condominiums 
and cooperative housing should be discouraged 
where there are adverse impacts on housing op-
portunities of the low- and moderate-income and 
elderly and handicapped tenants involved. 

(Pub. L. 96–399, title VI, § 603, Oct. 8, 1980, 94 
Stat. 1673.) 

§ 3603. Definitions 

For the purpose of this chapter— 
(1) ‘‘affiliate of a developer’’ means any per-

son who controls, is controlled by, or is under 
common control with a developer. A person 
‘‘controls’’ a developer if the person (A) is a 
general partner, officer, director, or employer 
of the developer, (B) directly or indirectly or 
acting in concert with one or more other per-
sons, or through one or more subsidiaries, 
owns, controls, holds with power to vote, or 
holds proxies representing, more then 20 per 
centum of the voting interests of the devel-
oper, (C) controls in any manner the election 
of a majority of the directors of the developer, 
or (D) has contributed more than 20 per cen-
tum of the capital of the developer. A person 
‘‘is controlled by’’ a developer if the developer 
(i) is a general partner, officer, director or em-
ployer of the person, (ii) directly or indirectly 
or acting in concert with one or more other 
persons, or through one or more subsidiaries, 
owns, controls, holds with power to vote, or 
holds proxies representing, more than 20 per 
centum of the voting interests of the person, 
(iii) controls in any manner the election of a 
majority of the directors, or (iv) has contrib-
uted more than 20 per centum of the capital of 
the person; 

(2) ‘‘automatic rent increase clause’’ means 
a provision in a lease permitting periodic in-
creases in the fee under the lease which is ef-
fective automatically or at the sole option of 
the lessor, and which provides that the fee 
shall increase at the rate of an economic, com-
modity, or consumer price index or at a per-
centage rate such that the actual increases in 
the rental payment over the lease term cannot 
be established with specificity at the time the 
lease is entered into; 

(3) ‘‘common elements’’ means all portions 
of the cooperative or condominium project, 
other than the units designated for separate 
ownership or for exclusive possession or use; 

(4) ‘‘condominium association’’ means the 
organization, whose membership consists ex-
clusively of all the unit owners in the con-
dominium project, which is, or will be respon-
sible for the operation, administration, and 
management of the condominium project; 

(5) ‘‘condominium project’’ means real es-
tate (A) which has five or more residential 
condominium units, in each residential struc-
ture, and the remaining portions of the real 
estate are designated for common ownership 
solely by the owners of those units, each 
owner having an undivided interest in the 
common elements, and (B) where such units 
are or have been offered for sale or sold, di-

rectly or indirectly, through the use of any 
means or instruments of transportation or 
communication of interstate commerce, or the 
mails; 

(6) ‘‘condominium unit’’ means a portion of 
a condominium project designated for separate 
ownership; 

(7) ‘‘conversion project’’ means a project, 
which has five or more residential units, 
which was used primarily for residential rent-
al purposes immediately prior to being con-
verted to a condominium or cooperative 
project; 

(8) ‘‘convey or conveyance’’ means (A) a 
transfer to a purchaser of legal title in a unit 
at settlement, other than as security for an 
obligation, or (B) the acquisition by a pur-
chaser of a leasehold interest for more than 
five years; 

(9) ‘‘cooperative association’’ means an orga-
nization that owns the record interest in the 
residential cooperative property; or a lease-
hold of the residential property of a coopera-
tive project and that is responsible for the op-
eration of the cooperative project; 

(10) ‘‘cooperative project’’ means real estate 
(A) which has five or more residential coopera-
tive units, in each residential structure, sub-
ject to separate use and possession by one or 
more individual cooperative unit owners 
whose interest in such units and in the undi-
vided assets of the cooperative association 
which are appurtenant to the unit are evi-
denced by a membership or share interest in a 
cooperative association and a lease or other 
muniment of title or possession granted by the 
cooperative association as the owner of all the 
cooperative property, and (B) an interest in 
which is or has been offered for sale or lease or 
sold, or leased directly or indirectly, through 
use of any means or instruments of transpor-
tation or communication in interstate com-
merce or of the mails; 

(11) ‘‘cooperative property’’ means the real 
estate and personal property subject to coop-
erative ownership and all other property 
owned by the cooperative association; 

(12) ‘‘cooperative unit’’ means a part of the 
cooperative property which is subject to exclu-
sive use and possession by a cooperative unit 
owner. A unit may be improvements, land, or 
land and improvements together, as specified 
in the cooperative documents; 

(13) ‘‘cooperative unit owner’’ means the per-
son having a membership or share interest in 
the cooperative association and holding a 
lease, or other muniment of title or posses-
sion, of a cooperative unit that is granted by 
the cooperative association as the owner of 
the cooperative property; 

(14) ‘‘developer’’ means (A) any person who 
offers to sell or sells his interest in a coopera-
tive or condominium unit not previously con-
veyed, or (B) any successor of such person who 
offers to sell or sells his interests in units in 
a cooperative or condominium project and who 
has the authority to exercise special developer 
control in the project including the right to: 
add, convert, or withdraw real estate from the 
cooperative or condominium project, and 
maintain sales offices, management offices 
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and rental units; exercise easements through 
common elements for the purpose of making 
improvements within the cooperative or con-
dominium; or exercise control of the owners’ 
association; 

(15) ‘‘interstate commerce’’ means trade, 
traffic, transportation, communication, or ex-
change among the States, or between any for-
eign country and a State, or any transaction 
which affects such trade, traffic, transpor-
tation, communication, or exchange; 

(16) ‘‘lease’’ includes any agreement or ar-
rangement containing a condominium or coop-
erative unit owner’s obligation, individually, 
collectively, or through an association to 
make payments for a leasehold interest or for 
other rights to use or possess real estate, or 
personal property (which rights may include 
the right to receive services with respect to 
such real estate or personal property), except 
a lease does not include mortgages or other 
such agreements for the purchase of real es-
tate; 

(17) ‘‘person’’ means a natural person, cor-
poration, partnership, association, trust or 
other entity, or any combination thereof; 

(18) ‘‘purchaser’’ means any person, other 
than a developer, who by means of a voluntary 
transfer acquires a legal or equitable interest 
in a unit other than (A) a leasehold interest 
(including renewal options) of less than five 
years, or (B) as security for an obligation; 

(19) ‘‘real estate’’ means any leasehold or 
other estate or interest in, over or under land, 
including structures, fixtures, and other im-
provements and interests which by custom, 
usage, or law pass with a conveyance of land 
though not described in the contract of sale or 
instrument of conveyance. ‘‘Real estate’’ in-
cludes parcels with or without upper or lower 
boundaries, and spaces that may be filled with 
air or water; 

(20) ‘‘residential’’ means used as a dwelling; 
(21) ‘‘sale’’, ‘‘sale of a cooperative unit’’ or 

‘‘sale of a condominium unit’’ means any obli-
gation or arrangement for consideration for 
conveyance to a purchaser of a cooperative or 
condominium unit, excluding options or res-
ervations not binding on the purchaser; 

(22) ‘‘special developer control’’ means any 
right arising under State law, cooperative or 
condominium instruments, the association’s 
bylaws, charter or articles of association or 
incorporation, or power of attorney or similar 
agreement, through which the developer may 
control or direct the unit owners’ association 
or its executive board. A developer’s right to 
exercise the voting share allocated to any con-
dominium or cooperative unit which he owns 
is not deemed a right of special developer con-
trol if the voting share allocated to that con-
dominium or cooperative unit is the same vot-
ing share as would be allocated to the same 
condominium or cooperative unit were that 
unit owned by any other unit owner at that 
time; 

(23) ‘‘State’’ includes the several States, the 
District of Columbia, the Commonwealth of 
Puerto Rico, and the territories and posses-
sions of the United States; and 

(24) ‘‘tenants’ organization’’ means a bona 
fide organization of tenants who represent a 

majority of the occupied rental units in a 
rental housing project. 

(Pub. L. 96–399, title VI, § 604, Oct. 8, 1980, 94 
Stat. 1673.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 12 sections 1441a, 

1831q. 

§ 3604. Exemptions 

The provisions of this chapter shall not apply 
to— 

(1) a cooperative or condominium unit sold 
or offered for sale by the Federal Government, 
by any State or local government, by any cor-
porate instrumentality of the United States, 
or by any agency thereof; 

(2) a cooperative or condominium project in 
which all units are restricted to nonresiden-
tial purposes or uses; or 

(3) any lease or portion thereof— 
(A) which establishes any leasehold or 

other estate or interest in, over or under 
land on or in which one or more residential 
condominium or cooperative units are lo-
cated, the termination of which will termi-
nate the condominium or cooperative 
project, or reduce the number of units in 
such project, or 

(B) which establishes a leasehold interest 
in, or other rights to use, possess, or gain ac-
cess to, a condominium or cooperative unit. 

(Pub. L. 96–399, title VI, § 605, Oct. 8, 1980, 94 
Stat. 1675.) 

§ 3605. Notice of conversion and opportunity to 
purchase; responsibility of State and local 
governments 

It is the sense of the Congress that, when 
multifamily rental housing projects are con-
verted to condominium or cooperative use, ten-
ants in those projects are entitled to adequate 
notice of the pending conversion and to receive 
the first opportunity to purchase units in the 
converted projects and that State and local gov-
ernments which have not already provided for 
such notice and opportunity for purchase should 
move toward that end. The Congress believes it 
is the responsibility of State and local govern-
ments to provide for such notice and oppor-
tunity to purchase in a prompt manner. The 
Congress has decided not to intervene and there-
fore leaves this responsibility to State and local 
governments to be carried out. 

(Pub. L. 96–399, title VI, § 606, Oct. 8, 1980, 94 
Stat. 1676.) 

§ 3606. Federal Housing Administration mortgage 
or loan insurance; expedition of application 
process and decision 

Where an application for mortgage or loan in-
surance in connection with a conversion or pur-
chase of a rental housing project being under-
taken by a tenants’ organization is submitted, 
the Secretary of Housing and Urban Develop-
ment shall expedite the processing of the appli-
cation in every way and shall make a final deci-
sion on such application at the earliest prac-
ticable time. 
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(Pub. L. 96–399, title VI, § 607, Oct. 8, 1980, 94 
Stat. 1676.) 

§ 3607. Termination of self-dealing contracts 

(a) Operation, maintenance, and management 
contracts; penalty 

Any contract or portion thereof which is en-
tered into after October 8, 1980, and which— 

(1) provides for operation, maintenance, or 
management of a condominium or cooperative 
association in a conversion project, or of prop-
erty serving the condominium or cooperative 
unit owners in such project; 

(2) is between such unit owners or such asso-
ciation and the developer or an affiliate of the 
developer; 

(3) was entered into while such association 
was controlled by the developer through spe-
cial developer control or because the developer 
held a majority of the votes in such associa-
tion; and 

(4) is for a period of more than three years, 
including any automatic renewal provisions 
which are exercisable at the sole option of the 
developer or an affiliate of the developer, 

may be terminated without penalty by such unit 
owners or such association. 

(b) Time of termination 

Any termination under this section may occur 
only during the two-year period beginning on 
the date on which— 

(1) special developer control over the asso-
ciation is terminated; or 

(2) the developer owns 25 per centum or less 
of the units in the conversion project, 

whichever occurs first. 

(c) Vote of owners of units 

A termination under this section shall be by a 
vote of owners of not less than two-thirds of the 
units other than the units owned by the devel-
oper or an affiliate of the developer. 

(d) Effective date of termination 

Following the unit owners’ vote, the termi-
nation shall be effective ninety days after hand 
delivering notice or mailing notice by prepaid 
United States mail to the parties to the con-
tract. 

(Pub. L. 96–399, title VI, § 608, Oct. 8, 1980, 94 
Stat. 1676.) 

CODIFICATION 

In subsec. (a), ‘‘October 8, 1980’’ was substituted for 

‘‘the effective date of this title’’. See Effective Date 

note set out under section 3601 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3609, 3611 of this 

title. 

§ 3608. Judicial determinations respecting uncon-
scionable leases 

(a) Lease characteristics; authorization by unit 
owners; conditions precedent to action 

Cooperative and condominium unit owners 
through the unit owners’ association may bring 
an action seeking a judicial determination that 
a lease or leases, or portions thereof, were un-

conscionable at the time they were made. An ac-
tion may be brought under this section if each 
such lease has all of the following characteris-
tics: 

(1) it was made in connection with a cooper-
ative or condominium project; 

(2) it was entered into while the cooperative 
or condominium owners’ association was con-
trolled by the developer either through special 
developer control or because the developer 
held a majority of the votes in the owners’ as-
sociation; 

(3) it had to be accepted or ratified by pur-
chasers or through the unit owners’ associa-
tion as a condition of purchase of a unit in the 
cooperative or condominium project; 

(4) it is for a period of more than twenty-one 
years or is for a period of less than twenty-one 
years but contains automatic renewal provi-
sions for a period of more than twenty-one 
years; 

(5) it contains an automatic rent increase 
clause; and 

(6) it was entered into prior to June 4, 1975. 

Such action must be authorized by the coopera-
tive or condominium unit owners through a vote 
of not less than two-thirds of the owners of the 
units other than units owned by the developer or 
an affiliate of the developer, and may be brought 
by the cooperative or condominium unit owners 
through the units owners’ association. Prior to 
instituting such action, the cooperative or con-
dominium unit owners must, through a vote of 
not less than two-thirds of the owners of the 
units other than units owned by the developer or 
an affiliate of the developer, agree to enter into 
negotiation with the lessor and must seek 
through such negotiation to eliminate or modify 
any lease terms that are alleged to be uncon-
scionable; if an agreement is not reached in 
ninety days from the date on which the author-
izing vote was taken, the unit owners may au-
thorize an action after following the procedure 
specified in the preceding sentence. 

(b) Presumption of unconscionability; rebuttal 

A rebuttal presumption of unconscionability 
exists if it is established that, in addition to the 
characteristics set forth in subsection (a) of this 
section, the lease— 

(1) creates a lien subjecting any unit to fore-
closure for failure to make payments; 

(2) contains provisions requiring either the 
cooperative or condominium unit owners or 
the cooperative or condominium association 
as lessees to assume all or substantially all 
obligations and liabilities associated with the 
maintenance, management and use of the 
leased property, in addition to the obligation 
to make lease payments; 

(3) contains an automatic rent increase 
clause without establishing a specific maxi-
mum lease payment; and 

(4) requires an annual rental which exceeds 
25 per centum of the appraised value of the 
leased property as improved: Provided, That, 
for purposes of this paragraph ‘‘annual rental’’ 
means the amount due during the first twelve 
months of the lease for all units, regardless of 
whether such units were occupied or sold dur-
ing that period, and ‘‘appraised value’’ means 
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1 So in original. Probably should be ‘‘plaintiff’’. 

the appraised value placed upon the leased 
property the first tax year after the sale of a 
unit in the condominium or after the sale of a 
membership or share interest in the coopera-
tive association to a party who is not an affili-
ate of the developer. 

Once the rebuttable presumption is established, 
the court, in making its finding, shall consider 
the lease or portion of the lease to be uncon-
scionable unless proven otherwise by the pre-
ponderance of the evidence to the contrary. 

(c) Presentation of evidence after finding of 
unconscionability 

Whenever it is claimed, or appears to the 
court, that a lease or any portion thereof is, or 
may have been, unconscionable at the time it 
was made, the parties shall be afforded a reason-
able opportunity to present evidence at least as 
to– 

(1) the commercial setting of the negotia-
tions; 

(2) whether a party has knowingly taken ad-
vantage of the inability of the other party rea-
sonably to protect his interests; 

(3) the effect and purpose of the lease or por-
tion of the lease or portion thereof, including 
its relationship to other contracts between the 
association, the unit owners and the developer 
or an affiliate of the developer; and 

(4) the disparity between the amount 
charged under the lease and the value of the 
real estate subject to the lease measured by 
the price at which similar real estate was 
readily obtainable in similar transactions. 

(d) Remedial relief; matters considered; attor-
neys’ fees 

Upon finding that any lease, or portion there-
of, is unconscionable, the court shall exercise its 
authority to grant remedial relief as necessary 
to avoid an unconscionable result, taking into 
consideration the economic value of the lease. 
Such relief may include, but shall not be limited 
to rescission, reformation, restitution, the 
award of damages and reasonable attorney fees 
and court costs. A defendant may recover rea-
sonable attorneys’ fees if the court determines 
that the cause of action filed by the plantiff 1 is 
frivolous, malicious, or lacking in substantial 
merit. 

(e) Actions allowed after termination of special 
developer control 

Nothing in this section may be construed to 
authorize the bringing of an action by coopera-
tive and condominium unit owners’ association, 
seeking a judicial determination that a lease or 
leases, or portions thereof, are unconscionable, 
where such unit owners or a unit owners’ asso-
ciation representing them has, after the termi-
nation of special developer control, reached an 
agreement with a holder of such lease or leases 
which either— 

(1) sets forth the terms and conditions under 
which such lease or leases is or shall be pur-
chased by such unit owners or associations; or 

(2) reforms any clause in the lease which 
contained an automatic rent increase clause, 

unless such agreement was entered into when 
the leaseholder or his affiliate held a majority 
of the votes in the owners’ association. 

(Pub. L. 96–399, title VI, § 609, Oct. 8, 1980, 94 
Stat. 1677.) 

EFFECTIVE DATE 

Section effective one year after Oct. 8, 1980, see sec-

tion 618 of Pub. L. 96–399, set out as a note under sec-

tion 3601 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3609, 3610, 3611, 

3613 of this title. 

§ 3609. Void lease or contract provisions 

Any provision in any lease or contract requir-
ing unit owners or the owners’ association, in 
any conversion project involving a contract 
meeting the requirements of section 3607 of this 
title of in any project involving a lease meeting 
the requirements of section 3608 of this title, to 
reimburse, regardless of outcome, the developer, 
his successor, or affiliate of the developer for at-
torneys’ fees or money judgments, in a suit be-
tween unit owners or the owners’ association 
and the developer arising under the lease or 
agreement, is against public policy and void. 

(Pub. L. 96–399, title VI, § 610, Oct. 8, 1980, 94 
Stat. 1678.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1980, except that prohibition 

included in this section as it relates to a lease with re-

spect to which a cause of action may be established 

under section 3608 of this title, shall be effective one 

year after Oct. 8, 1980, see section 618 of Pub. L. 96–399, 

set out as a note under section 3601 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3610, 3611 of this 

title. 

§ 3610. Relationship of statutory provisions to 
State and local laws 

Nothing in this chapter may be construed to 
prevent or limit the authority of any State or 
local government to enact and enforce any law, 
ordinance, or code with regard to any condomin-
ium, cooperative, or conversion project, if such 
law, ordinance, or code does not abridge, deny, 
or contravene any standard for consumer pro-
tection established under this chapter. Notwith-
standing the preceding sentence, the provisions 
of this chapter, except for the application of sec-
tion 3608 of this title and the prohibition in-
cluded in section 3609 of this title as it relates to 
a lease with respect to which a cause of action 
may be established under section 3608 of this 
title, shall not apply in the case of any State or 
local government which has the authority to 
enact and enforce such a law, ordinance, or code, 
if, during the three-year period following Octo-
ber 8, 1980, such State or local government en-
acts a law, ordinance, or code, or amendments 
thereto, stating in substance that such provi-
sions of this chapter shall not apply in that 
State or local government jurisdiction. 

(Pub. L. 96–399, title VI, § 611, Oct. 8, 1980, 94 
Stat. 1679.) 
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§ 3611. Additional remedies 

(a) Suits at law or equity 

Unless otherwise limited as in section 3607 or 
3608 of this title, any person aggrieved by a vio-
lation of this chapter may sue at law or in eq-
uity. 

(b) Recovery of actual damages 

In any action authorized by this section for a 
violation of section 3607 or 3609 of this title 
where actual damages have been suffered, such 
damages may be awarded or such other relief 
granted as deemed fair, just, and equitable. 

(c) Contribution 

Every person who becomes liable to make any 
payment under this section may recover con-
tributions from any person who if sued sepa-
rately, would have been liable to make the same 
payment. 

(d) Amounts recoverable; defendant’s attorneys’ 
fees 

The amounts recoverable under this section 
may include interest paid, reasonable attorneys’ 
fees, independent engineer and appraisers’ fees, 
and court costs. A defendant may recover rea-
sonable attorneys’ fees if the court determines 
that the cause of action filed by the plaintiff is 
frivolous, malicious, or lacking in substantial 
merit. 

(Pub. L. 96–399, title VI, § 612, Oct. 8, 1980, 94 
Stat. 1679.) 

§ 3612. Concurrent State and Federal jurisdic-
tion; venue; removal of cases 

The district courts of the United States, the 
United States courts of any territory, and the 
United States District Court for the District of 
Columbia shall have jurisdiction under this 
chapter and, concurrent with State courts, of 
actions at law or in equity brought under this 
chapter without regard to the amount in con-
troversy. Any such action may be brought in the 
district wherein the defendant is found or is an 
inhabitant or transacts business, or in the dis-
trict where the sale took place, and process in 
such cases may be served in other districts of 
which the defendant is an inhabitant or wher-
ever the defendant may be found. No case aris-
ing under this chapter and brought in any State 
court of competent jurisdiction shall be removed 
to any court of the United States, except where 
any officer or employee of the United States in 
his official capacity is a party. 

(Pub. L. 96–399, title VI, § 613, Oct. 8, 1980, 94 
Stat. 1679.) 

§ 3613. Limitation of actions 

No action shall be maintained to enforce any 
right or liability created by this chapter unless 
brought within six years after such cause of ac-
tion accrued, except that an action pursuant to 
section 3608 of this title must be brought within 
four years after October 8, 1980. 

(Pub. L. 96–399, title VI, § 614, Oct. 8, 1980, 94 
Stat. 1680.) 

§ 3614. Waiver of rights as void 

Any condition, stipulation, or provision bind-
ing any person to waive compliance with any 
provisions of this chapter shall be void. 

(Pub. L. 96–399, title VI, § 615, Oct. 8, 1980, 94 
Stat. 1680.) 

§ 3615. Nonexclusion of other statutory rights 
and remedies 

The rights and remedies provided by this chap-
ter shall be in addition to any and all other 
rights and remedies that may exist under Fed-
eral or State law. 

(Pub. L. 96–399, title VI, § 616, Oct. 8, 1980, 94 
Stat. 1680.) 

§ 3616. Separability 

If any provisions of this chapter or the appli-
cation thereof to any person or circumstance is 
held invalid, the remainder of this chapter shall 
not be affected thereby. 

(Pub. L. 96–399, title VI, § 617, Oct. 8, 1980, 94 
Stat. 1680.) 
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3704b–2. Transfer of Federal scientific and technical 

information. 

(a) Transfer. 

(b) Omitted. 

3705. Cooperative Research Centers. 

(a) Establishment. 

(b) Activities. 

(c) Requirements. 

(d) Planning grants. 

(e) Research and development utiliza-

tion. 

3706. Grants and cooperative agreements. 

(a) In general. 

(b) Eligibility and procedure. 

(c) Terms and conditions. 

3707. National Science Foundation Cooperative Re-

search Centers. 

(a) Establishment and provisions. 

(b) Planning grants. 

(c) Terms and conditions. 
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3708. Administrative arrangements. 

(a) Coordination. 

(b) Cooperation. 

(c) Administrative authorization. 

(d) Cooperative efforts. 

3709. Repealed. 

3710. Utilization of Federal technology. 

(a) Policy. 

(b) Establishment of Research and Tech-

nology Applications Offices. 

(c) Functions of Research and Tech-

nology Applications Offices. 

(d) Dissemination of technical informa-

tion. 

(e) Establishment of Federal Laboratory 

Consortium for Technology Trans-

fer. 

(f) Agency reports on utilization. 

(g) Functions of Secretary. 

(h) Duplication of reporting. 

(i) Research equipment. 

3710a. Cooperative research and development agree-

ments. 

(a) General authority. 

(b) Enumerated authority. 

(c) Contract considerations. 

(d) Definitions. 

(e) Determination of laboratory mis-

sions. 

(f) Relationship to other laws. 

(g) Principles. 

3710b. Rewards for scientific, engineering, and tech-

nical personnel of Federal agencies. 

3710c. Distribution of royalties received by Federal 

agencies. 

(a) In general. 

(b) Certain assignments. 

(c) Reports. 

3710d. Employee activities. 

(a) In general. 

(b) ‘‘Special Government employees’’ de-

fined. 

(c) Relationship to other laws. 

3711. National Technology Medal. 

(a) Establishment. 

(b) Award. 

(c) Presentation. 

3711a. Malcolm Baldrige National Quality Award. 

(a) Establishment. 

(b) Making and presentation of award. 

(c) Categories in which award may be 

given. 

(d) Criteria for qualification. 

(e) Information and technology transfer 

program. 

(f) Funding. 

(g) Report. 

3711b. Conference on advanced automotive tech-

nologies. 

3711c. Advanced motor vehicle research award. 

(a) Establishment. 

(b) Making and presenting award. 

(c) Funding for award. 

3712. Personnel exchanges. 

3713. Authorization of appropriations. 

3714. Spending authority. 

3715. Use of partnership intermediaries. 

(a) Authority. 

(b) Omitted. 

(c) ‘‘Partnership intermediary’’ defined. 

3716. Critical industries. 

(a) Identification of industries and devel-

opment of plan. 

(b) Initial report. 

3717. National Quality Council. 

(a) Establishment and functions. 

(b) Membership. 

(c) Terms. 
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Sec. 

(e) Executive Director and employees. 

(f) Funding. 

(g) Contributions. 

(h) Annual report. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 5203 of this title; 

title 7 section 7624; title 10 section 2902; title 22 section 

2656d; title 23 sections 403, 502; title 29 section 3032; title 

30 section 1805; title 33 section 2313; title 35 section 210; 

title 42 section 13541; title 43 section 390h–3; title 49 sec-

tions 309, 44501. 

§ 3701. Findings 

The Congress finds and declares that: 
(1) Technology and industrial innovation are 

central to the economic, environmental, and 
social well-being of citizens of the United 
States. 

(2) Technology and industrial innovation 
offer and improved standard of living, in-
creased public and private sector productivity, 
creation of new industries and employment 
opportunities, improved public services and 
enhanced competitiveness of United States 
products in world markets. 

(3) Many new discoveries and advances in 
science occur in universities and Federal lab-
oratories, while the application of this new 
knowledge to commercial and useful public 
purposes depends largely upon actions by busi-
ness and labor. Cooperation among academia, 
Federal laboratories, labor, and industry, in 
such forms as technology transfer, personnel 
exchange, joint research projects, and others, 
should be renewed, expanded, and strength-
ened. 

(4) Small businesses have performed an im-
portant role in advancing industrial and tech-
nological innovation. 

(5) Industrial and technological innovation 
in the United States may be lagging when 
compared to historical patterns and other in-
dustrialized nations. 

(6) Increased industrial and technological in-
novation would reduce trade deficits, stabilize 
the dollar, increase productivity gains, in-
crease employment, and stabilize prices. 

(7) Government antitrust, economic, trade, 
patent, procurement, regulatory, research and 
development, and tax policies have significant 
impacts upon industrial innovation and devel-
opment of technology, but there is insufficient 
knowledge of their effects in particular sectors 
of the economy. 

(8) No comprehensive national policy exists 
to enhance technological innovation for com-
mercial and public purposes. There is a need 
for such a policy, including a strong national 
policy supporting domestic technology trans-
fer and utilization of the science and tech-
nology resources of the Federal Government. 

(9) It is in the national interest to promote 
the adaptation of technological innovations to 
State and local government uses. Techno-
logical innovations can improve services, re-
duce their costs, and increase productivity in 
State and local governments. 

(10) The Federal laboratories and other per-
formers of federally funded research and devel-
opment frequently provide scientific and tech-
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nological developments of potential use to 
State and local governments and private in-
dustry. These developments, which include in-
ventions, computer software, and training 
technologies, should be made accessible to 
those governments and industry. There is a 
need to provide means of access and to give 
adequate personnel and funding support to 
these means. 

(11) The Nation should give fuller recogni-
tion to individuals and companies which have 
made outstanding contributions to the pro-
motion of technology or technological man-
power for the improvement of the economic, 
environmental, or social well-being of the 
United States. 

(Pub. L. 96–480, § 2, Oct. 21, 1980, 94 Stat. 2311; 
Pub. L. 99–502, § 9(f)(1), Oct. 20, 1986, 100 Stat. 
1797.) 

AMENDMENTS 

1986—Par. (10). Pub. L. 99–502 inserted ‘‘, which in-

clude inventions, computer software, and training tech-

nologies,’’. 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–404, § 1, Nov. 1, 2000, 114 Stat. 1742, pro-

vided that: ‘‘This Act [enacting section 7261c of Title 

42, The Public Health and Welfare, amending sections 

3703, 3704, 3707, 3710, 3710a, 3710c, 3714, and 3715 of this 

title and sections 200, 202, 207, and 209 of Title 35, Pat-

ents, and enacting provisions set out as notes under 

this section and section 3710a of this title] may be cited 

as the ‘Technology Transfer Commercialization Act of 

2000’.’’ 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–113, § 1, Mar. 7, 1996, 110 Stat. 775, provided 

that: ‘‘This Act [amending sections 272, 278, 278e, 278g–2, 

3710, 3710a, 3710c, 3710d, 5401, 5402, 5404 to 5406, 5408, 5409, 

and 5412 of this title and section 210 of Title 35, Patents, 

repealing sections 5403 and 5413 of this title, and enact-

ing provisions set out as notes under this section and 

sections 272 and 275 of this title] may be cited as the 

‘National Technology Transfer and Advancement Act 

of 1995’.’’ 

SHORT TITLE OF 1992 AMENDMENT 

Pub. L. 102–245, § 1, Feb. 14, 1992, 106 Stat. 7, provided 

that: ‘‘This Act [enacting sections 1536, 3704b–1, 3704b–2, 

3716, and 3717 of this title and section 6618 of Title 42, 

The Public Health and Welfare, amending sections 272, 

278d, 278g, 278g–1, 278k, 278n, 1453, 1454, 3703, 3704, 3704b, 

3710, 3710a, 3711a, 4603, 4603a, and 4632 of this title and 

section 6683 of Title 42, enacting provisions set out as 

notes under this section, sections 271, 278f, 278n, and 

1453 of this title, and section 6611 of Title 42, and 

amending provisions set out as a note under section 

278l of this title] may be cited as the ‘American Tech-

nology Preeminence Act of 1991’.’’ 

Pub. L. 102–245, title I, § 101, Feb. 14, 1992, 106 Stat. 7, 

provided that: ‘‘This title [enacting sections 1536, 

3704b–1, and 3704b–2 of this title, amending sections 

278d, 278g, 278g–1, 278k, 1453, 1454, 4603, 4603a, and 4632 of 

this title, enacting provisions set out as notes under 

this section and sections 278f and 1453 of this title, and 

amending provisions set out as a note under section 

278l of this title] may be cited as the ‘Technology Ad-

ministration Authorization Act of 1991’.’’ 

SHORT TITLE OF 1989 AMENDMENT 

Pub. L. 101–189, div. C, title XXXI, § 3131, Nov. 29, 1989, 

103 Stat. 1674, provided that: ‘‘This part [part C 

(§§ 3131–3133) of title XXXI of div. C of Pub. L. 101–189, 

amending sections 3710, 3710a, and 3710c of this title and 

enacting provisions set out as notes under this section 

and section 3710a of this title] may be cited as the ‘Na-

tional Competitiveness Technology Transfer Act of 

1989’.’’ 

SHORT TITLE OF 1988 AMENDMENT 

Pub. L. 100–519, title II, § 211, Oct. 24, 1988, 102 Stat. 

2594, provided that: ‘‘This subtitle [subtitle B (§§ 211, 

212) of title II of Pub. L. 100–519, enacting section 3704b 

of this title and amending section 3710 of this title] 

may be cited as the ‘National Technical Information 

Act of 1988’.’’ 

SHORT TITLE OF 1987 AMENDMENT 

Pub. L. 100–107, § 1, Aug. 20, 1987, 101 Stat. 724, pro-

vided that: ‘‘This Act [enacting section 3711a of this 

title, amending section 3708 of this title, and enacting 

provisions set out as a note under section 3711a of this 

title] may be cited as the ‘Malcolm Baldrige National 

Quality Improvement Act of 1987’.’’ 

SHORT TITLE OF 1986 AMENDMENTS 

Section 1 of Pub. L. 99–502 provided that: ‘‘This Act 

[enacting sections 3710a to 3710d of this title, amending 

this section, sections 3702 to 3705, 3707, 3708, 3710 to 

3710d, and 3711 to 3714 of this title, and section 210 of 

Title 35, Patents, and repealing section 3709 of this 

title] may be cited as the ‘Federal Technology Transfer 

Act of 1986’. ’’ 
Pub. L. 99–382, § 1, Aug. 14, 1986, 100 Stat. 811, provided: 

‘‘That this Act [amending section 3704 of this title] 

may be cited as the ‘Japanese Technical Literature Act 

of 1986’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 96–480 provided: ‘‘That this Act 

[enacting this chapter] may be cited as the ‘Stevenson- 

Wydler Technology Innovation Act of 1980’.’’ 

CONGRESSIONAL FINDINGS; 2000 AMENDMENT 

Pub. L. 106–404, § 2, Nov. 1, 2000, 114 Stat. 1742, pro-

vided that: ‘‘The Congress finds that— 
‘‘(1) the importance of linking our unparalleled net-

work of over 700 Federal laboratories and our Na-

tion’s universities with United States industry con-

tinues to hold great promise for our future economic 

prosperity; 
‘‘(2) the enactment of the Bayh-Dole Act [35 U.S.C. 

200 et seq.] in 1980 was a landmark change in United 

States technology policy, and its success provides a 

framework for removing bureaucratic barriers and 

for simplifying the granting of licenses for inventions 

that are now in the Federal Government’s patent 

portfolio; 
‘‘(3) Congress has demonstrated a commitment over 

the past 2 decades to fostering technology transfer 

from our Federal laboratories and to promoting pub-

lic/private sector partnerships to enhance our inter-

national competitiveness; 
‘‘(4) Federal technology transfer activities have 

strengthened the ability of United States industry to 

compete in the global marketplace; developed a new 

paradigm for greater collaboration among the sci-

entific enterprises that conduct our Nation’s research 

and development—government, industry, and univer-

sities; and improved the quality of life for the Amer-

ican people, from medicine to materials; 
‘‘(5) the technology transfer process must be made 

‘industry friendly’ for companies to be willing to in-

vest the significant time and resources needed to de-

velop new products, processes, and jobs using feder-

ally funded inventions; and 
‘‘(6) Federal technology licensing procedures should 

balance the public policy needs of adequately protect-

ing the rights of the public, encouraging companies 

to develop existing government inventions, and mak-

ing the entire system of licensing government tech-

nologies more consistent and simple.’’ 

CONGRESSIONAL FINDINGS; 1996 AMENDMENT 

Pub. L. 104–113, § 2, Mar. 7, 1996, 110 Stat. 775, provided 

that: ‘‘The Congress finds the following: 



Page 1458 TITLE 15—COMMERCE AND TRADE § 3701 

‘‘(1) Bringing technology and industrial innovation 

to the marketplace is central to the economic, envi-

ronmental, and social well-being of the people of the 

United States. 

‘‘(2) The Federal Government can help United 

States business to speed the development of new 

products and processes by entering into cooperative 

research and development agreements which make 

available the assistance of Federal laboratories to 

the private sector, but the commercialization of tech-

nology and industrial innovation in the United States 

depends upon actions by business. 

‘‘(3) The commercialization of technology and in-

dustrial innovation in the United States will be en-

hanced if companies, in return for reasonable com-

pensation to the Federal Government, can more eas-

ily obtain exclusive licenses to inventions which de-

velop as a result of cooperative research with sci-

entists employed by Federal laboratories.’’ 

DEFINITIONS OF TERMS; 1992 AMENDMENT 

Pub. L. 102–245, § 2, Feb. 14, 1992, 106 Stat. 7, provided 

that: ‘‘As used in this Act [see Short Title of 1992 

Amendment note above]— 

‘‘(1) the term ‘high-resolution information systems’ 

means equipment and techniques required to create, 

store, recover, and play back high-resolution images 

and accompanying sound; 

‘‘(2) the term ‘advanced manufacturing technology’ 

means numerically-controlled machine tools, robots, 

automated process control equipment, computerized 

flexible manufacturing systems, associated computer 

software, and other technology for improving manu-

facturing and industrial processes; 

‘‘(3) the term ‘advanced materials’ means a field of 

research including the study of composites, ceramics, 

metals, polymers, superconducting materials, mate-

rials produced through biotechnology, and materials 

production technologies, including coated systems, 

that provide the potential for significant advantages 

over existing materials; 

‘‘(4) the term ‘Institute’ means the National Insti-

tute of Standards and Technology; 

‘‘(5) the term ‘Secretary’ means the Secretary of 

Commerce; and 

‘‘(6) the term ‘Under Secretary’ means the Under 

Secretary of Commerce for Technology.’’ 

CONGRESSIONAL STATEMENT OF POLICY; 1992 

AMENDMENT 

Pub. L. 102–245, title I, § 102, Feb. 14, 1992, 106 Stat. 7, 

provided that: ‘‘Congress finds that in order to help 

United States industries to speed the development of 

new products and processes so as to maintain the eco-

nomic competitiveness of the Nation, it is necessary to 

strengthen the programs and activities of the Depart-

ment of Commerce’s Technology Administration and 

National Institute of Standards and Technology.’’ 

NATIONAL COMMISSION ON REDUCING CAPITAL COSTS 

FOR EMERGING TECHNOLOGY 

Pub. L. 102–245, title IV, § 401, Feb. 14, 1992, 106 Stat. 

21, provided that: 

‘‘(a) ESTABLISHMENT AND PURPOSE.—There is estab-

lished a National Commission on Reducing Capital 

Costs for Emerging Technology (hereafter in this sec-

tion referred to as the ‘Commission’), for the purpose of 

developing recommendations to increase the competi-

tiveness of United States industry by encouraging in-

vestments in research, the development of new process 

and product technologies, and the production of those 

technologies. 

‘‘(b) ISSUES.—The function of the Commission shall 

be to address the following issues: 

‘‘(1) How has the overall cost of capital paid by 

United States companies differed during the past dec-

ade from that paid by companies in other industrial 

economies such as Germany, Japan, and the United 

Kingdom? 

‘‘(2) To what extent has the cost of capital faced by 

technology companies differed from the overall cost 

of capital in each of these nations during the same 

period? 
‘‘(3) To what extent do high capital costs in general 

inhibit investment in projects with long-term pay-

offs, such as the development and commercialization 

of new technology? 
‘‘(4) To what extent does the structure of the finan-

cial services industry in the United States affect the 

flow of capital to advanced technology investment, 

and to what extent do current practices in the equity 

markets raise the cost of capital and inhibit the 

availability of capital to fund research and develop-

ment, purchase advanced manufacturing equipment, 

and fund other investments necessary to commer-

cialize advanced technology? 
‘‘(5) In what ways do Government regulations influ-

ence the cost of capital in the United States? 
‘‘(6) To what extent have national differences in 

capital costs facilitated the foreign acquisition of 

technology-based United States companies? 
‘‘(7) What macroeconomic and other policies would 

promote greater investment in advanced manufactur-

ing techniques, in research and development, and in 

other activities necessary to commercialize and 

produce new technologies? 
‘‘(8) What specific policies should the Federal Gov-

ernment follow in order to reduce the cost of capital 

for United States companies to levels that are near 

parity with those faced by the Nation’s principal 

trading partners? 
‘‘(c) MEMBERSHIP.—(1) The Commission shall be com-

posed of 9 members who are eminent in such fields as 

advanced technology, manufacturing, finance, and 

international economics and who are appointed as fol-

lows: 
‘‘(A) 3 individuals appointed by the President, one 

of whom shall chair the Commission. 
‘‘(B) 3 individuals appointed by the Speaker of the 

House of Representatives, 1 of whom shall be ap-

pointed upon the recommendation of the minority 

leader of the House of Representatives. 
‘‘(C) 3 individuals appointed by the President pro 

tempore of the Senate, 2 of whom shall be appointed 

upon the recommendation of the majority leader of 

the Senate and 1 of whom shall be appointed upon the 

recommendation of the minority leader of the Sen-

ate. 
‘‘(2) Each member shall be appointed for the life of 

the Commission. A vacancy in the Commission shall be 

filled in the manner in which the original appointment 

was made. 
‘‘(d) PROCEDURES.—(1) The chairman shall call the 

first meeting of the Commission within 90 days after 

the date of enactment of this Act [Feb. 14, 1992]. 
‘‘(2) Recommendations of the Commission shall re-

quire the approval of three-quarters of the members of 

the Commission. 
‘‘(3) The Commission may use such personnel detailed 

from Federal agencies as may be necessary to enable it 

to carry out its duties. 
‘‘(4) Members of the Commission, other than full-time 

employees of the Federal Government, while attending 

meetings of the Commission while away from their 

homes or regular places of business, shall be allowed 

travel expenses in accordance with subchapter I of 

chapter 57 of title 5, United States Code. 
‘‘(e) REPORTS.—The Commission shall, within 1 year 

after the date of enactment of this Act [Feb. 14, 1992], 

submit to the President and Congress a report contain-

ing legislative and other recommendations with respect 

to the issues addressed under subsection (b). 
‘‘(f) CONSULTATION.—The Commission shall consult, 

as appropriate, with the Commission on Technology 

and Procurement established by section 505 of this Act 

[set out below]. 
‘‘(g) TERMINATION.—The Commission shall terminate 

6 months after the submission of its report under sub-

section (e). 
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‘‘(h) AUTHORIZATION OF APPROPRIATIONS.—There are 

authorized to be appropriated to carry out this section 

such sums as may be necessary for the fiscal years 1992 

and 1993.’’ 

RESEARCH, DEVELOPMENT, TECHNOLOGY UTILIZATION, 

AND GOVERNMENT PROCUREMENT POLICY 

Pub. L. 102–245, title V, § 505, Feb. 14, 1992, 106 Stat. 25, 

provided that: 
‘‘(a) ESTABLISHMENT OF COMMISSION.—The Secretary, 

in consultation with the Administrator of the Office of 

Federal Procurement Policy, shall establish a Commis-

sion on Technology and Procurement (hereafter in this 

section referred to as the ‘Commission’), for the pur-

poses of analyzing the effect of Federal Government 

procurement laws, procedures, and policies on the de-

velopment of advanced technologies within the United 

States and making recommendations on how Federal 

policy could be changed to promote further the devel-

opment of advanced technologies. 
‘‘(b) ISSUES.—The Commission shall address the fol-

lowing issues: 
‘‘(1) To what extent, if any, should Federal Govern-

ment technology purchase strategies be used to give 

domestic suppliers a competitive advantage in new 

generations of existing technologies and in initial 

market penetration for new technologies? 
‘‘(2) Under what conditions can Federal Govern-

ment purchases of advanced technology-based prod-

ucts be based on performance specifications rather 

than on product specifications? Should Federal Gov-

ernment procurement first look to the commercial 

markets for products that will meet performance 

specifications before purchasing a unique product 

that has to be developed? 
‘‘(3) How can the Federal Government procurement 

laws, practices, and procedures be used as a strategic 

tool to foster the use of emerging technologies? 
‘‘(4) How can the Federal Government ensure that 

its suppliers adopt the principles embodied in the 

Malcolm Baldrige National Quality Award? 
‘‘(5) Should Federal Government procurement prac-

tices include cooperative efforts between the supplier 

and the Federal entity to develop products so as to be 

more easily marketed on a commercial basis? Should 

a program for the exchange of technical personnel to 

foster innovation in product development be part of 

such practices? 
‘‘(6) To what extent, if any, should Federal Govern-

ment documents specify standards that are beneficial 

to domestic suppliers, aid the compatibility of ad-

vanced technologies, and speed the commercial ac-

ceptance of those technologies, and what would be 

the role of the Institute in such an effort? 
‘‘(7) Should Federal Government procurement be 

linked to the Advanced Technology Program and to 

technology transfer activities so that specification 

development can incorporate the latest technical ad-

vances available? 
‘‘(8) To what extent should worldwide, state of the 

art technology be required in Federal Government 

procurement? 
‘‘(c) MEMBERSHIP AND PROCEDURES.—(1) The Commis-

sion shall be composed of 15 members, 8 of whom shall 

constitute a quorum. 
‘‘(2) The Secretary, the Administrator of the Office of 

Federal Procurement Policy, the Director of the Office 

of Science and Technology Policy, the Secretary of De-

fense, and the Administrator of General Services, or 

their designees who serve in executive level positions, 

shall serve as members of the Commission. 
‘‘(3) The Secretary shall appoint as members of the 

Commission, from among individuals not employed by 

the Federal Government— 
‘‘(A) 4 members who are eminent in advanced tech-

nology businesses representing manufacturing and 

services industries, including at least 1 member rep-

resenting labor; 
‘‘(B) 3 members who are eminent in the fields of 

technology and international economic development; 

and 

‘‘(C) with the concurrence of the Administrator of 

the Office of Federal Procurement Policy, 3 members 

who are eminent in the field of Federal Government 

procurement. 
‘‘(4) The Secretary shall appoint a Commission chair-

man from among the members of the Commission. The 

chairman shall call the first meeting of the Commis-

sion within 90 days after the date of enactment of this 

Act [Feb. 14, 1992]. 
‘‘(5) The Secretary and the Administrator of the Of-

fice of Federal Procurement Policy shall provide such 

staff as may be required by the Commission to carry 

out its responsibilities. 
‘‘(6) Members of the Commission, other than full-time 

employees of the Federal Government, while attending 

meetings of the Commission or otherwise performing 

duties of the Commission while away from their homes 

or regular places of business, shall be allowed travel ex-

penses in accordance with subchapter I of chapter 57 of 

title 5, United States Code. 
‘‘(d) REPORTS.—(1) The Commission shall, within 1 

year after the date of enactment of this Act [Feb. 14, 

1992], submit to the Secretary, the Administrator of the 

Office of Federal Procurement Policy, the President, 

and Congress a report containing preliminary recom-

mendations with respect to the issues addressed under 

subsection (b). 
‘‘(2) The Commission shall, within 2 years after the 

date of enactment of this Act, submit to the Secretary 

and Congress a final report containing final recom-

mendations with respect to the issues addressed under 

subsection (b). 
‘‘(e) CONSULTATION.—The Commission shall consult, 

as appropriate, with the National Commission on Re-

ducing Capital Costs for Emerging Technology. 
‘‘(f) TERMINATION.—The Commission shall terminate 6 

months after the submission of its final report under 

subsection (d)(2). 
‘‘(g) AUTHORIZATION OF APPROPRIATIONS.—There are 

authorized to be appropriated to carry out this section 

such sums as may be necessary for the fiscal years 1992, 

1993, and 1994.’’ 

STUDY OF TESTING AND CERTIFICATION 

Pub. L. 102–245, title V, § 508, Feb. 14, 1992, 106 Stat. 29, 

provided that: 
‘‘(a) CONTRACT WITH NATIONAL RESEARCH COUNCIL.— 

Within 90 days after the date of enactment of this Act 

[Feb. 14, 1992] and within available appropriations, the 

Secretary shall enter into a contract with the National 

Research Council for a thorough review of inter-

national product testing and certification issues. The 

National Research Council will be asked to address the 

following issues and make recommendations as appro-

priate: 
‘‘(1) The impact on United States manufacturers, 

testing and certification laboratories, certification 

organizations, and other affected bodies of the Euro-

pean Community’s plans for testing and certification 

of regulated and nonregulated products of non-Euro-

pean origin. 
‘‘(2) Ways for United States manufacturers to gain 

acceptance of their products in the European Com-

munity and in other foreign countries and regions. 
‘‘(3) The feasibility and consequences of having mu-

tual recognition agreements between testing and cer-

tification organizations in the United States and 

those of major trading partners on the accreditation 

of testing and certification laboratories and on qual-

ity control requirements. 
‘‘(4) Information coordination regarding product ac-

ceptance and conformity assessment mechanisms be-

tween the United States and foreign governments. 
‘‘(5) The appropriate Federal, State, and private 

roles in coordination and oversight of testing, certifi-

cation, accreditation, and quality control to support 

national and international trade. 
‘‘(b) MEMBERSHIP.—In selecting the members of the 

review panel, the National Research Council shall con-

sult with and draw from, among others, laboratory ac-
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creditation organizations, Federal and State govern-

ment agencies involved in testing and certification, 

professional societies, trade associations, small busi-

ness, and labor organizations. 

‘‘(c) REPORT.—A report based on the findings and rec-

ommendations of the review panel shall be submitted 

to the Secretary, the President, and Congress within 18 

months after the Secretary signs the contract with the 

National Research Council.’’ 

CONGRESSIONAL FINDINGS AND PURPOSES; 1989 

AMENDMENT 

Pub. L. 101–189, div. C, title XXXI, § 3132, Nov. 29, 1989, 

103 Stat. 1674, provided that: 

‘‘(a) FINDINGS.—Congress finds that— 

‘‘(1) technology advancement is a key component in 

the growth of the United States industrial economy, 

and a strong industrial base is an essential element of 

the security of this country; 

‘‘(2) there is a need to enhance United States com-

petitiveness in both domestic and international mar-

kets; 

‘‘(3) innovation and the rapid application of com-

mercially valuable technology are assuming a more 

significant role in near-term marketplace success; 

‘‘(4) the Federal laboratories and other facilities 

have outstanding capabilities in a variety of ad-

vanced technologies and skilled scientists, engineers, 

and technicians who could contribute substantially 

to the posture of United States industry in inter-

national competition; 

‘‘(5) improved opportunities for cooperative re-

search and development agreements between contrac-

tor-managers of certain Federal laboratories and the 

private sector in the United States, consistent with 

the program missions at those facilities, particularly 

the national security functions involved in atomic 

energy defense activities, would contribute to our na-

tional well-being; and 

‘‘(6) more effective cooperation between those lab-

oratories and the private sector in the United States 

is required to provide speed and certainty in the tech-

nology transfer process. 

‘‘(b) PURPOSES.—The purposes of this part [part C 

(§§ 3131–3133) of title XXXI of div. C of Pub. L. 101–189, 

see Short Title of 1989 Amendment note above] are to— 

‘‘(1) enhance United States national security by 

promoting technology transfer between Government- 

owned, contractor-operated laboratories and the pri-

vate sector in the United States; and 

‘‘(2) enhance collaboration between universities, 

the private sector, and Government-owned, contrac-

tor-operated laboratories in order to foster the devel-

opment of technologies in areas of significant eco-

nomic potential.’’ 

EX. ORD. NO. 13185. TO STRENGTHEN THE FEDERAL 

GOVERNMENT-UNIVERSITY RESEARCH PARTNERSHIP 

Ex. Ord. No. 13185, Dec. 28, 2000, 66 F.R. 701, provided: 

By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, and in order to keep the Federal Government- 

University research partnership strong, it is hereby or-

dered as follows: 

SECTION 1. Principles of the Government-University Part-

nership. The partnership in science and technology that 

has evolved between the Federal Government and 

American universities has yielded benefits that are 

vital to each. It continues to prove exceptionally pro-

ductive, successfully promoting the discovery of knowl-

edge, stimulating technological innovation, improving 

the quality of life, educating and training the next gen-

eration of scientists and engineers, and contributing to 

America’s economic prosperity and national security. 

In order to reaffirm and strengthen this partnership, 

this order sets forth the following guiding and operat-

ing principles that are fully described in the April 1999 

National Science and Technology Council report, ‘‘Re-

newing the Government-University Partnership.’’ 

These principles shall provide the framework for the 

development and analysis of all future Federal policies, 

rules, and regulations for the Federal Government-Uni-

versity research partnership. 
(a) The guiding principles that shall govern inter-

actions between the Federal Government and univer-

sities that perform research are: 
(1) Research is an investment in the future; 
(2) The integration of research and education is vital; 
(3) Excellence is promoted when investments are 

guided by merit review; and 
(4) Research must be conducted with integrity. 
(b) The operating principles that shall assist agen-

cies, universities, individual researchers, and auditing 

and regulatory bodies in implementing the guiding 

principles are: 
(1) Agency cost-sharing policies and practices must 

be transparent; 
(2) Partners should respect the merit review process; 
(3) Agencies and universities should manage research 

in a cost-efficient manner; 
(4) Accountability and accounting are not the same; 
(5) The benefits of simplicity in policies and practices 

should be weighed against the costs; 
(6) Change should be justified by need and the process 

made transparent. 
(c) Each executive branch department or agency that 

supports research at universities shall regularly review 

its existing policies and procedures to ensure that they 

meet the spirit and intent of the guiding and operating 

principles stated above. 
SEC. 2. Office of Science and Technology (OSTP) Review 

of the Government-University Research Partnership. (a) 

The OSTP, in conjunction with the National Science 

and Technology Council, shall conduct a regular review 

of the Government-University research partnership and 

prepare a report on the status of the partnership. The 

OSTP should receive input from all departments or 

agencies that have a major impact on the Government- 

University partnership through their support of re-

search and education, policy making, regulatory activi-

ties, and research administration. In addition, OSTP 

may seek the input of the National Science Board and 

the President’s Committee of Advisors for Science and 

Technology, as well as other stakeholders, such as 

State and local governments, industry, the National 

Academy of Sciences, and the Federal Demonstration 

Partnership. 
(b) The purpose of the review and the report is to de-

termine the overall health of the Government-Univer-

sity research partnership, being mindful of the guiding 

and operating principles stated above. The report 

should include recommendations on how to improve the 

Government-University partnership. 
(c) The Director of OSTP shall deliver the report to 

the President. 
SEC. 3. Judicial Review. This order does not create any 

enforceable rights against the United States, its agen-

cies, its officers, or any person. 

WILLIAM J. CLINTON. 

§ 3702. Purpose 

It is the purpose of this chapter to improve the 
economic, environmental, and social well-being 
of the United States by— 

(1) establishing organizations in the execu-
tive branch to study and stimulate tech-
nology; 

(2) promoting technology development 
through the establishment of cooperative re-
search centers; 

(3) stimulating improved utilization of feder-
ally funded technology developments, includ-
ing inventions, software, and training tech-
nologies, by State and local governments and 
the private sector; 

(4) providing encouragement for the develop-
ment of technology through the recognition of 
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individuals and companies which have made 
outstanding contributions in technology; and 

(5) encouraging the exchange of scientific 
and technical personnel among academia, in-
dustry, and Federal laboratories. 

(Pub. L. 96–480, § 3, Oct. 21, 1980, 94 Stat. 2312; 
Pub. L. 99–502, § 9(b)(1), (f)(2), Oct. 20, 1986, 100 
Stat. 1795, 1797.) 

AMENDMENTS 

1986—Par. (2). Pub. L. 99–502, § 9(b)(1), substituted ‘‘co-

operative research centers’’ for ‘‘centers for industrial 

technology’’. 
Par. (3). Pub. L. 99–502, § 9(f)(2), inserted ‘‘, including 

inventions, software, and training technologies,’’. 

§ 3703. Definitions 

As used in this chapter, unless the context 
otherwise requires, the term— 

(1) ‘‘Office’’ means the Office of Technology 
Policy established under section 3704 of this 
title. 

(2) ‘‘Secretary’’ means the Secretary of Com-
merce. 

(3) ‘‘Under Secretary’’ means the Under Sec-
retary of Commerce for Technology appointed 
under section 3704(b)(1) of this title. 

(4) ‘‘Centers’’ means the Cooperative Re-
search Centers established under section 3705 
or 3707 of this title. 

(5) ‘‘Nonprofit institution’’ means an organi-
zation owned and operated exclusively for sci-
entific or educational purposes, no part of the 
net earnings of which inures to the benefit of 
any private shareholder or individual. 

(6) ‘‘Federal laboratory’’ means any labora-
tory, any federally funded research and devel-
opment center, or any center established 
under section 3705 or 3707 of this title that is 
owned, leased, or otherwise used by a Federal 
agency and funded by the Federal Govern-
ment, whether operated by the Government or 
by a contractor. 

(7) ‘‘Supporting agency’’ means either the 
Department of Commerce or the National 
Science Foundation, as appropriate. 

(8) ‘‘Federal agency’’ means any executive 
agency as defined in section 105 of title 5 and 
the military departments as defined in section 
102 of such title, as well as any agency of the 
legislative branch of the Federal Government. 

(9) ‘‘Invention’’ means any invention or dis-
covery which is or may be patentable or other-
wise protected under title 35 or any novel vari-
ety of plant which is or may be protectable 
under the Plant Variety Protection Act (7 
U.S.C. 2321 et seq.). 

(10) ‘‘Made’’ when used in conjunction with 
any invention means the conception or first 
actual reduction to practice of such invention. 

(11) ‘‘Small business firm’’ means a small 
business concern as defined in section 632 of 
this title and implementing regulations of the 
Administrator of the Small Business Adminis-
tration. 

(12) ‘‘Training technology’’ means computer 
software and related materials which are de-
veloped by a Federal agency to train employ-
ees of such agency, including but not limited 
to software for computer-based instructional 
systems and for interactive video disc sys-
tems. 

(13) ‘‘Clearinghouse’’ means the Clearing-
house for State and Local Initiatives on Pro-
ductivity, Technology, and Innovation estab-
lished by section 3704a of this title. 

(Pub. L. 96–480, § 4, Oct. 21, 1980, 94 Stat. 2312; 
Pub. L. 99–502, § 9(b)(2), (d), Oct. 20, 1986, 100 Stat. 
1795, 1796; Pub. L. 100–418, title V, § 5122(b), Aug. 
23, 1988, 102 Stat. 1439; Pub. L. 100–519, title II, 
§ 201(d)(1), Oct. 24, 1988, 102 Stat. 2594; Pub. L. 
102–245, title III, § 304, Feb. 14, 1992, 106 Stat. 20; 
Pub. L. 106–404, § 7(1), (2), Nov. 1, 2000, 114 Stat. 
1745.) 

REFERENCES IN TEXT 

The Plant Variety Protection Act, referred to in par. 
(9), is Pub. L. 91–577, Dec. 24, 1970, 84 Stat. 1542, as 
amended, which is classified principally to chapter 57 
(§ 2321 et seq.) of Title 7, Agriculture. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 2321 of Title 7 and Tables. 

AMENDMENTS 

2000—Pars. (4), (6). Pub. L. 106–404 made technical 
amendments to references in original act which appear 
in text as references to sections 3705 and 3707 of this 
title. 

1992—Par. (8). Pub. L. 102–245 inserted before period at 
end ‘‘, as well as any agency of the legislative branch 
of the Federal Government’’. 

1988—Par. (1). Pub. L. 100–519, § 201(d)(1)(A), sub-
stituted ‘‘Technology Policy’’ for ‘‘Productivity, Tech-
nology, and Innovation’’. 

Par. (3). Pub. L. 100–519, § 201(d)(1)(B), amended par. (3) 
generally, substituting provisions defining ‘‘Under Sec-
retary’’ for provisions defining ‘‘Assistant Secretary’’. 

Par. (13). Pub. L. 100–418 added par. (13). 
1986—Par. (1). Pub. L. 99–502, § 9(b)(2)(A), substituted 

‘‘Productivity, Technology, and Innovation’’ for ‘‘In-
dustrial Technology’’. 

Par. (3). Pub. L. 99–502, § 9(b)(2)(B), substituted ‘‘ ‘As-
sistant Secretary’ means the Assistant Secretary for 
Productivity, Technology, and Innovation’’ for ‘‘ ‘Direc-
tor’ means the Director of the Office of Industrial Tech-
nology’’. 

Par. (4). Pub. L. 99–502, § 9(b)(2)(C), substituted ‘‘Coop-
erative Research Centers’’ for ‘‘Centers for Industrial 
Technology’’. 

Par. (6). Pub. L. 99–502, § 9(b)(2)(D), (E), redesignated 
par. (7) as (6), substituted ‘‘owned, leased, or otherwise 
used by a Federal agency and funded’’ for ‘‘owned and 
funded’’, and struck out former par. (6) which defined 
‘‘Board’’ to mean the National Industrial Technology 
Board established pursuant to section 3709 of this title. 

Pars. (7) to (12). Pub. L. 99–502, § 9(b)(2)(D), (d), redes-
ignated pars. (7) and (8) as (6) and (7), respectively, and 
added pars. (8) to (12). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 638 of this title. 

§ 3704. Commerce and technological innovation 

(a) Establishment 

There is established in the Department of 
Commerce a Technology Administration, which 
shall operate in accordance with the provisions, 
findings, and purposes of this chapter. The Tech-
nology Administration shall include— 

(1) the National Institute of Standards and 
Technology; 

(2) the National Technical Information Serv-
ice; and 

(3) a policy analysis office, which shall be 
known as the Office of Technology Policy. 

(b) Under Secretary and Assistant Secretary 

The President shall appoint, by and with the 
advice and consent of the Senate, to the extent 
provided for in appropriations Acts— 
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(1) an Under Secretary of Commerce for 
Technology, who shall be compensated at the 
rate provided for level III of the Executive 
Schedule in section 5314 of title 5; and 

(2) an Assistant Secretary of Commerce for 
Technology Policy, who shall serve as policy 
analyst for the Under Secretary. 

(c) Duties 

The Secretary, through the Under Secretary, 
as appropriate, shall— 

(1) manage the Technology Administration 
and supervise its agencies, programs, and ac-
tivities; 

(2) conduct technology policy analyses to 
improve United States industrial productivity, 
technology, and innovation, and cooperate 
with United States industry in the improve-
ment of its productivity, technology, and abil-
ity to compete successfully in world markets; 

(3) carry out any functions formerly as-
signed to the Office of Productivity, Tech-
nology, and Innovation; 

(4) assist in the implementation of the Met-
ric Conversion Act of 1975 [15 U.S.C. 205a et 
seq.]; 

(5) determine the relationships of techno-
logical developments and international tech-
nology transfers to the output, employment, 
productivity, and world trade performance of 
United States and foreign industrial sectors; 

(6) determine the influence of economic, 
labor and other conditions, industrial struc-
ture and management, and government poli-
cies on technological developments in particu-
lar industrial sectors worldwide; 

(7) identify technological needs, problems, 
and opportunities within and across industrial 
sectors that, if addressed, could make a sig-
nificant contribution to the economy of the 
United States; 

(8) assess whether the capital, technical and 
other resources being allocated to domestic in-
dustrial sectors which are likely to generate 
new technologies are adequate to meet private 
and social demands for goods and services and 
to promote productivity and economic growth; 

(9) propose and support studies and policy 
experiments, in cooperation with other Fed-
eral agencies, to determine the effectiveness 
of measures with the potential of advancing 
United States technological innovation; 

(10) provide that cooperative efforts to stim-
ulate industrial innovation be undertaken be-
tween the Under Secretary and other officials 
in the Department of Commerce responsible 
for such areas as trade and economic assist-
ance; 

(11) encourage and assist the creation of cen-
ters and other joint initiatives by State or 
local governments, regional organizations, pri-
vate businesses, institutions of higher edu-
cation, nonprofit organizations, or Federal 
laboratories to encourage technology transfer, 
to stimulate innovation, and to promote an 
appropriate climate for investment in tech-
nology-related industries; 

(12) propose and encourage cooperative re-
search involving appropriate Federal entities, 
State or local governments, regional organiza-
tions, colleges or universities, nonprofit orga-

nizations, or private industry to promote the 
common use of resources, to improve training 
programs and curricula, to stimulate interest 
in high technology careers, and to encourage 
the effective dissemination of technology 
skills within the wider community; 

(13) serve as a focal point for discussions 
among United States companies on topics of 
interest to industry and labor, including dis-
cussions regarding manufacturing and discus-
sions regarding emerging technologies; 

(14) consider government measures with the 
potential of advancing United States techno-
logical innovation and exploiting innovations 
of foreign origin; and 

(15) publish the results of studies and policy 
experiments. 

(d) Japanese technical literature 

(1) In addition to the duties specified in sub-
section (c) of this section, the Secretary and the 
Under Secretary shall establish, and through the 
National Technical Information Service and 
with the cooperation of such other offices within 
the Department of Commerce as the Secretary 
considers appropriate, maintain a program (in-
cluding an office in Japan) which shall, on a 
continuing basis— 

(A) monitor Japanese technical activities 
and developments; 

(B) consult with businesses, professional so-
cieties, and libraries in the United States re-
garding their needs for information on Japa-
nese developments in technology and engi-
neering; 

(C) acquire and translate selected Japanese 
technical reports and documents that may be 
of value to agencies and departments of the 
Federal Government, and to businesses and re-
searchers in the United States; and 

(D) coordinate with other agencies and de-
partments of the Federal Government to iden-
tify significant gaps and avoid duplication in 
efforts by the Federal Government to acquire, 
translate, index, and disseminate Japanese 
technical information. 

Activities undertaken pursuant to subparagraph 
(C) of this paragraph shall only be performed on 
a cost-reimbursable basis. Translations referred 
to in such subparagraph shall be performed only 
to the extent that they are not otherwise avail-
able from sources within the private sector in 
the United States. 

(2) Beginning in 1986, the Secretary shall pre-
pare annual reports regarding important Japa-
nese scientific discoveries and technical innova-
tions in such areas as computers, semiconduc-
tors, biotechnology, and robotics and manufac-
turing. In preparing such reports, the Secretary 
shall consult with professional societies and 
businesses in the United States. The Secretary 
may, to the extent provided in advance by ap-
propriation Acts, contract with private organi-
zations to acquire and translate Japanese sci-
entific and technical information relevant to 
the preparation of such reports. 

(3) The Secretary also shall encourage profes-
sional societies and private businesses in the 
United States to increase their efforts to ac-
quire, screen, translate, and disseminate Japa-
nese technical literature. 
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(4) In addition, the Secretary shall compile, 
publish, and disseminate an annual directory 
which lists— 

(A) all programs and services in the United 
States that collect, abstract, translate, and 
distribute Japanese scientific and technical 
information; and 

(B) all translations of Japanese technical 
documents performed by agencies and depart-
ments of the Federal Government in the pre-
ceding 12 months that are available to the 
public. 

(5) The Secretary shall transmit to the Con-
gress, within 1 year after August 14, 1986, a re-
port on the activities of the Federal Govern-
ment to collect, abstract, translate, and distrib-
ute declassified Japanese scientific and tech-
nical information. 

(e) Omitted 

(f) Experimental Program to Stimulate Competi-
tive Technology 

(1) In general 

The Secretary, acting through the Under 
Secretary, shall establish for fiscal year 1999 a 
program to be known as the Experimental 
Program to Stimulate Competitive Tech-
nology (referred to in this subsection as the 
‘‘program’’). The purpose of the program shall 
be to strengthen the technological competi-
tiveness of those States that have historically 
received less Federal research and develop-
ment funds than those received by a majority 
of the States. 

(2) Arrangements 

In carrying out the program, the Secretary, 
acting through the Under Secretary, shall— 

(A) enter into such arrangements as may 
be necessary to provide for the coordination 
of the program through the State commit-
tees established under the Experimental 
Program to Stimulate Competitive Research 
of the National Science Foundation; and 

(B) cooperate with— 
(i) any State science and technology 

council established under the program 
under subparagraph (A); and 

(ii) representatives of small business 
firms and other appropriate technology- 
based businesses. 

(3) Grants and cooperative agreements 

In carrying out the program, the Secretary, 
acting through the Under Secretary, may 
make grants or enter into cooperative agree-
ments to provide for— 

(A) technology research and development; 
(B) technology transfer from university re-

search; 
(C) technology deployment and diffusion; 

and 
(D) the strengthening of technological ca-

pabilities through consortia comprised of— 
(i) technology-based small business 

firms; 
(ii) industries and emerging companies; 
(iii) universities; and 
(iv) State and local development agen-

cies and entities. 

(4) Requirements for making awards 

(A) In general 

In making awards under this subsection, 
the Secretary, acting through the Under 
Secretary, shall ensure that the awards are 
awarded on a competitive basis that includes 
a review of the merits of the activities that 
are the subject of the award. 

(B) Matching requirement 

The non-Federal share of the activities 
(other than planning activities) carried out 
under an award under this subsection shall 
be not less than 25 percent of the cost of 
those activities. 

(5) Criteria for States 

The Secretary, acting through the Under 
Secretary, shall establish criteria for achieve-
ment by each State that participates in the 
program. Upon the achievement of all such 
criteria, a State shall cease to be eligible to 
participate in the program. 

(6) Coordination 

To the extent practicable, in carrying out 
this subsection, the Secretary, acting through 
the Under Secretary, shall coordinate the pro-
gram with other programs of the Department 
of Commerce. 

(7) Report 

(A) In general 

Not later than 90 days after October 30, 
1998, the Under Secretary shall prepare and 
submit a report that meets the requirements 
of this paragraph to the Secretary. Upon re-
ceipt of the report, the Secretary shall 
transmit a copy of the report to the Com-
mittee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on 
Science of the House of Representatives. 

(B) Requirements for report 

The report prepared under this paragraph 
shall contain with respect to the program— 

(i) a description of the structure and pro-
cedures of the program; 

(ii) a management plan for the program; 
(iii) a description of the merit-based re-

view process to be used in the program; 
(iv) milestones for the evaluation of ac-

tivities to be assisted under the program 
in fiscal year 1999; 

(v) an assessment of the eligibility of 
each State that participates in the Experi-
mental Program to Stimulate Competitive 
Research of the National Science Founda-
tion to participate in the program under 
this subsection; and 

(vi) the evaluation criteria with respect 
to which the overall management and ef-
fectiveness of the program will be evalu-
ated. 

(Pub. L. 96–480, § 5, Oct. 21, 1980, 94 Stat. 2312; 
Pub. L. 99–382, § 2, Aug. 14, 1986, 100 Stat. 811; 
Pub. L. 99–502, § 9(b)(3)–(5), (e)(2)(A), Oct. 20, 1986, 
100 Stat. 1795, 1797; Pub. L. 100–519, title II, 
§ 201(a)–(c), (d)(2), Oct. 24, 1988, 102 Stat. 2593, 
2594; Pub. L. 102–245, title III, § 306, Feb. 14, 1992, 
106 Stat. 20; Pub. L. 105–309, § 9, Oct. 30, 1998, 112 
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Stat. 2938; Pub. L. 106–404, § 7(3), Nov. 1, 2000, 114 
Stat. 1745.) 

REFERENCES IN TEXT 

The Metric Conversion Act of 1975, referred to in sub-

sec. (c)(4), is Pub. L. 94–168, Dec. 23, 1975, 89 Stat. 1007, 

as amended, which is classified generally to subchapter 

II (§ 205a et seq.) of chapter 6 of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 205a of this title and Tables. 

CODIFICATION 

Subsec. (e) of this section, which required Secretary 

to prepare and submit to President and Congress, with-

in 3 years after Oct. 21, 1980, a report on progress, find-

ings, and conclusions of activities conducted pursuant 

to this section and sections 3705, 3707, 3710, 3711, and 

3712 of this title (as then in effect) and recommenda-

tions for possible modifications thereof, was omitted 

from the Code. 

AMENDMENTS 

2000—Subsec. (c)(11). Pub. L. 106–404 substituted 

‘‘State or local governments’’ for ‘‘State of local gov-

ernments’’. 
1998—Subsec. (f). Pub. L. 105–309 added subsec. (f). 
1992—Subsec. (c)(13) to (15). Pub. L. 102–245 added par. 

(13) and redesignated former pars. (13) and (14) as (14) 

and (15), respectively. 
1988—Subsec. (a). Pub. L. 100–519, § 201(a), amended 

subsec. (a) generally. Prior to amendment, subsec. (a) 

read as follows: ‘‘The Secretary shall establish and 

maintain an Office of Productivity, Technology, and 

Innovation in accordance with the provisions, findings, 

and purposes of this chapter.’’ 
Subsec. (b). Pub. L. 100–519, § 201(b), amended subsec. 

(b) generally. Prior to amendment, subsec. (b) read as 

follows: ‘‘The President shall appoint, by and with the 

advice and consent of the Senate, an Assistant Sec-

retary for Productivity, Technology, and Innovation.’’ 
Subsec. (c). Pub. L. 100–519, § 201(c)(2), substituted 

‘‘Under Secretary, as appropriate,’’ for ‘‘Assistant Sec-

retary, on a continuing basis,’’ in introductory provi-

sions. 
Subsec. (c)(1) to (9). Pub. L. 100–519, § 201(c)(1), (2), 

added pars. (1) to (4) and redesignated former pars. (1) 

to (5) as (5) to (9), respectively. Former pars. (6) to (9) 

redesignated (10) to (13), respectively. 
Subsec. (c)(10). Pub. L. 100–519, § 201(c)(1), (3), redesig-

nated former par. (6) as (10) and substituted ‘‘Under 

Secretary’’ for ‘‘Assistant Secretary’’. Former par. (10) 

redesignated (14). 
Subsec. (c)(11) to (14). Pub. L. 100–519, § 201(c)(1), redes-

ignated former pars. (7) to (10) as (11) to (14), respec-

tively. 
Subsec. (d)(1). Pub. L. 100–519, § 201(d)(2), substituted 

‘‘and the Under Secretary shall establish, and through 

the National Technical Information Service and with 

the cooperation of’’ for ‘‘shall establish and, through 

the National Technical Information Service and’’. 
1986—Subsec. (a). Pub. L. 99–502, § 9(b)(3), substituted 

‘‘Office of Productivity, Technology, and Innovation’’ 

for ‘‘Office of Industrial Technology’’. 
Subsec. (b). Pub. L. 99–502, § 9(b)(4), substituted ‘‘an 

Assistant Secretary for Productivity, Technology, and 

Innovation’’ for ‘‘a Director of the Office, who shall be 

compensated at the rate provided for level V of the Ex-

ecutive Schedule in section 5316 of title 5’’. 
Subsec. (c). Pub. L. 99–502, § 9(b)(5)(A), substituted 

‘‘the Assistant Secretary’’ for ‘‘the Director’’ in provi-

sions preceding par. (1). 
Subsec. (c)(6). Pub. L. 99–502, § 9(b)(5)(A), substituted 

‘‘the Assistant Secretary’’ for ‘‘the Director’’. 
Subsec. (c)(7) to (10). Pub. L. 99–502, § 9(b)(5)(B), (C), 

added pars. (7) and (8) and redesignated former pars. (7) 

and (8) as (9) and (10), respectively. 
Subsec. (d). Pub. L. 99–382, § 2(2), added subsec. (d). 

Former subsec. (d) redesignated (e). 
Subsec. (e). Pub. L. 99–502, § 9(e)(2)(A), which directed 

the insertion of ‘‘(as then in effect)’’ in subsec. (d), was 

executed to subsec. (e) to reflect the probable intent of 

Congress in view of the redesignation of subsec. (d) as 

(e) by Pub. L. 99–382. 

Pub. L. 99–382, § 2(1), redesignated subsec. (d) as (e). 

TRANSITION PROVISION 

Section 201(e) of Pub. L. 100–519 provided that: ‘‘The 

individual serving as the Assistant Secretary of Com-

merce for Productivity, Technology, and Innovation 

immediately before the date of enactment of this Act 

[Oct. 24, 1988] shall serve as Acting Assistant Secretary 

of Commerce for Technology Policy until the Assistant 

Secretary takes office.’’ 

COMMERCIAL SPACE PROGRAMS 

Section 201(f) of Pub. L. 100–519, as added by Pub. L. 

100–685, title II, § 219, Nov. 17, 1988, 102 Stat. 4095, pro-

vided that: ‘‘Nothing in this section [amending sections 

3703, 3704, and 3710 of this title and section 5314 of Title 

5, Government Organization and Employees, and enact-

ing provisions set out as a note above] authorizes the 

Department to establish an Office of Commercial Space 

Programs or to place such an office into the Tech-

nology Administration without prior authorization of 

the Congress.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3703, 3713 of this 

title. 

§ 3704a. Clearinghouse for State and Local Initia-
tives on Productivity, Technology, and Inno-
vation 

(a) Establishment 

There is established within the Office of Pro-
ductivity, Technology, and Innovation a Clear-
inghouse for State and Local Initiatives on Pro-
ductivity, Technology, and Innovation. The 
Clearinghouse shall serve as a central repository 
of information on initiatives by State and local 
governments to enhance the competitiveness of 
American business through the stimulation of 
productivity, technology, and innovation and 
Federal efforts to assist State and local govern-
ments to enhance competitiveness. 

(b) Responsibilities 

The Clearinghouse may— 
(1) establish relationships with State and 

local governments, and regional and multi-
state organizations of such governments, 
which carry out such initiatives; 

(2) collect information on the nature, extent, 
and effects of such initiatives, particularly in-
formation useful to the Congress, Federal 
agencies, State and local governments, re-
gional and multistate organizations of such 
governments, businesses, and the public 
throughout the United States; 

(3) disseminate information collected under 
paragraph (2) through reports, directories, 
handbooks, conferences, and seminars; 

(4) provide technical assistance and advice 
to such governments with respect to such ini-
tiatives, including assistance in determining 
sources of assistance from Federal agencies 
which may be available to support such initia-
tives; 

(5) study ways in which Federal agencies, in-
cluding Federal laboratories, are able to use 
their existing policies and programs to assist 
State and local governments, and regional and 
multistate organizations of such governments, 
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1 So in original. Probably should be capitalized. 
2 See References in Text note below. 

to enhance the competitiveness of American 
business; 

(6) make periodic recommendations to the 
Secretary, and to other Federal agencies upon 
their request, concerning modifications in 
Federal policies and programs which would 
improve Federal assistance to State and local 
technology and business assistance programs; 

(7) develop methodologies to evaluate State 
and local programs, and, when requested, ad-
vise State and local governments, and regional 
and multistate organizations of such govern-
ments, as to which programs are most effec-
tive in enhancing the competitiveness of 
American business through the stimulation of 
productivity, technology, and innovation; and 

(8) make use of, and disseminate, the nation-
wide study of State industrial extension pro-
grams conducted by the Secretary. 

(c) Contracts 

In carrying out subsection (b) of this section, 
the Secretary may enter into contracts for the 
purpose of collecting information on the nature, 
extent, and effects of initiatives. 

(Pub. L. 96–480, § 6, as added Pub. L. 100–418, title 
V, § 5122(a)(2), Aug. 23, 1988, 102 Stat. 1438.) 

CODIFICATION 

Subsec. (d) of this section, which required the Sec-

retary to prepare and transmit a triennial report to 

Congress, including recommendations to the President, 

Congress, and Federal agencies, on initiatives by State 

and local governments to enhance the competitiveness 

of American businesses through the stimulation of pro-

ductivity, technology, and innovation, terminated, ef-

fective May 15, 2000, pursuant to section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance. See, also, page 50 of 

House Document No. 103–7. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3703, 3713, 3715 

of this title. 

§ 3704b. National Technical Information Service 

(a) Powers 

(1) The Secretary of Commerce, acting 
through the Director of the National Technical 
Information Service (hereafter in this section 
referred to as the ‘‘Director’’) is authorized to do 
the following: 

(A) Enter into such contracts, cooperative 
agreements, joint ventures, and other trans-
actions, in accordance with all relevant provi-
sions of Federal law applicable to such con-
tracts and agreements, and under reasonable 
terms and conditions, as may be necessary in 
the conduct of the business of the National 
Technical Information Service (hereafter in 
this section referred to as the ‘‘Service’’). 

(B) In addition to the authority regarding 
fees contained in section 2 of the Act entitled 
‘‘An Act to provide for the dissemination of 
technological, scientific, and engineering in-
formation to American business and industry, 
and for other purposes’’ enacted September 9, 
1950 (15 U.S.C. 1152), retain and, subject to ap-
propriations Acts, utilize its net revenues to 
the extent necessary to implement the plan 
submitted under subsection (f)(3)(D) of this 
section. 

(C) Enter into contracts for the performance 
of part or all of the functions performed by the 
Promotion Division of the Service prior to Oc-
tober 24, 1988. The details of any such con-
tract, and a statement of its effect on the op-
erations and personnel of the Service, shall be 
provided to the appropriate committees of the 
Congress 30 days in advance of the execution 
of such contract. 

(D) Employ such personnel as may be nec-
essary to conduct the business of the Service. 

(E) For the period of October 1, 1991 through 
September 30, 1992, only, retain and use all 
earned and unearned monies heretofore or 
hereafter received, including receipts, reve-
nues, and advanced payments and deposits, to 
fund all obligations and expenses, including 
inventories and capital equipment. 

An increase or decrease in the personnel of the 
Service shall not affect or be affected by any 
ceilings on the number or grade of personnel. 

(2) The functions and activities of the Service 
specified in subsection (e)(1) through (6) of this 
section are permanent Federal functions to be 
carried out by the Secretary through the Serv-
ice and its employees, and shall not be trans-
ferred from the Service, by contract or other-
wise, to the private sector on a permanent or 
temporary basis without express approval of the 
Congress. Functions or activities— 

(A) for the procurement of supplies, mate-
rials, and equipment by the Service; 

(B) referred to in paragraph (1)(C); or 
(C) to be performed through joint ventures 

or cooperative agreements which do not result 
in a reduction in the Federal workforce of the 
affected programs of the service,1 

shall not be considered functions or activities 
for purposes of this paragraph. 

(3) For the purposes of this subsection, the 
term ‘‘net revenues’’ means the excess of reve-
nues and receipts from any source, other than 
royalties and other income described in section 
3710c(a)(4) 2 of this title, over operating expenses. 

(4) Omitted. 

(b) Director of the Service 

The management of the Service shall be vest-
ed in a Director who shall report to the Under 
Secretary of Commerce for Technology and the 
Secretary of Commerce. 

(c) Advisory Board 

(1) There is established the Advisory Board of 
the National Technical Information Service, 
which shall be composed of a chairman and four 
other members appointed by the Secretary. 

(2) In appointing members of the Advisory 
Board the Secretary shall solicit recommenda-
tions from the major users and beneficiaries of 
the Service’s activities and shall select individ-
uals experienced in providing or utilizing tech-
nical information. 

(3) The Advisory Board shall review the gen-
eral policies and operations of the Service, in-
cluding policies in connection with fees and 
charges for its services, and shall advise the Sec-
retary and the Director with respect thereto. 
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(4) The Advisory Board shall meet at the call 
of the Secretary, but not less often than once 
each six months. 

(d) Audits 

The Secretary of Commerce shall provide for 
annual independent audits of the Service’s fi-
nancial statements beginning with fiscal year 
1988, to be conducted in accordance with gener-
ally accepted accounting principles. 

(e) Functions 

The Secretary of Commerce, acting through 
the Service, shall— 

(1) establish and maintain a permanent re-
pository of nonclassified scientific, technical, 
and engineering information; 

(2) cooperate and coordinate its operations 
with other Government scientific, technical, 
and engineering information programs; 

(3) make selected bibliographic information 
products available in a timely manner to de-
pository libraries as part of the Depository Li-
brary Program of the Government Printing Of-
fice; 

(4) in conjunction with the private sector as 
appropriate, collect, translate into English, 
and disseminate unclassified foreign scientific, 
technical, and engineering information; 

(5) implement new methods or media for the 
dissemination of scientific, technical, and en-
gineering information, including producing 
and disseminating information products in 
electronic format; and 

(6) carry out the functions and activities of 
the Secretary under the Act entitled ‘‘An Act 
to provide for the dissemination of techno-
logical, scientific, and engineering informa-
tion to American business and industry, and 
for other purposes’’ enacted September 9, 1950 
[15 U.S.C. 1151 et seq.], and the functions and 
activities of the Secretary performed through 
the National Technical Information Service as 
of October 24, 1988, under this chapter. 

(f) Notification of Congress 

(1) The Secretary of Commerce and the Direc-
tor shall keep the appropriate committees of 
Congress fully and currently informed about all 
activities related to the carrying out of the 
functions of the Service, including changes in 
fee policies. 

(2) Within 90 days after October 24, 1988, the 
Secretary of Commerce shall submit to the Con-
gress a report on the current fee structure of the 
Service, including an explanation of the basis 
for the fees, taking into consideration all appli-
cable costs, and the adequacy of the fees, along 
with reasons for the declining sales at the Serv-
ice of scientific, technical, and engineering pub-
lications. Such report shall explain any actions 
planned or taken to increase such sales at rea-
sonable fees. 

(3) The Secretary shall submit an annual re-
port to the Congress which shall— 

(A) summarize the operations of the Service 
during the preceding year, including financial 
details and staff levels broken down by major 
activities; 

(B) detail the operating plan of the Service, 
including specific expense and staff needs, for 
the upcoming year; 

(C) set forth details of modernization 
progress made in the preceding year; 

(D) describe the long-term modernization 
plans of the Service; and 

(E) include the results of the most recent an-
nual audit carried out under subsection (d) of 
this section. 

(4) The Secretary shall also give the Congress 
detailed advance notice of not less than 30 cal-
endar days of— 

(A) any proposed reduction-in-force; 
(B) any joint venture or cooperative agree-

ment which involves a financial incentive to 
the joint venturer or contractor; and 

(C) any change in the operating plan submit-
ted under paragraph (3)(B) which would result 
in a variation from such plan with respect to 
expense levels of more than 10 percent. 

(Pub. L. 100–519, title II, § 212, Oct. 24, 1988, 102 
Stat. 2594; Pub. L. 102–140, title II, Oct. 28, 1991, 
105 Stat. 804; Pub. L. 102–245, title V, § 506(c), 
Feb. 14, 1992, 106 Stat. 27.) 

REFERENCES IN TEXT 

This section, referred to in subsec. (a)(1), was in the 

original ‘‘this subtitle’’, meaning subtitle B (§§ 211, 212) 

of title II of Pub. L. 100–519, Oct. 24, 1988, 102 Stat. 2594, 

which enacted section 3704b of this title and amended 

section 3710 of this title. For complete classification of 

this subtitle to the Code, see Short Title of 1988 Amend-

ment note set out under section 3701 of this title and 

Tables. 
Section 3710c(a)(4) of this title, referred to in subsec. 

(a)(3), was in the original a reference to section 13(a)(4) 

of the Stevenson-Wydler Technology Innovation Act of 

1980 which was translated as reading section 14(a)(4) of 

the Act to reflect the probable intent of Congress and 

the renumbering of section 13 of the Act as section 14 

by section 5122(a)(1) of Pub. L. 100–418. 
The Act entitled ‘‘An Act to provide for the dissemi-

nation of technological, scientific, and engineering in-

formation to American business and industry, and for 

other purposes’’ enacted September 9, 1950, referred to 

in subsec. (e)(6), is act Sept. 9, 1950, ch. 936, 64 Stat. 823, 

as amended, which is classified generally to chapter 23 

(§ 1151 et seq.) of this title. For complete classification 

of this Act to the Code, see Tables. 

CODIFICATION 

Section was enacted as part of the National Tech-

nical Information Act of 1988, and not as part of the 

Stevenson-Wydler Technology Innovation Act of 1980 

which comprises this chapter. 
Subsec. (a)(4) of this section repealed subsec. (h) of 

section 3710 of this title. 

AMENDMENTS 

1992—Subsec. (e)(5). Pub. L. 102–245 inserted 

‘‘, including producing and disseminating information 

products in electronic format’’ after ‘‘engineering in-

formation’’. 
1991—Subsec. (a)(1)(E). Pub. L. 102–140 added subpar. 

(E). 

TERMINATION OF ADVISORY BOARDS 

Advisory boards established after Jan. 5, 1973, to ter-

minate not later than the expiration of the 2-year pe-

riod beginning on the date of their establishment, un-

less, in the case of a board established by the President 

or an officer of the Federal Government, such board is 

renewed by appropriate action prior to the expiration 

of such 2-year period, or in the case of a board estab-

lished by the Congress, its duration is otherwise pro-

vided by law. See sections 3(2) and 14 of Pub. L. 92–463, 

Oct. 6, 1972, 86 Stat. 770, 776, set out in the Appendix to 

Title 5, Government Organization and Employees. 
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NATIONAL TECHNICAL INFORMATION SERVICE REVOLVING 

FUND 

Pub. L. 102–395, title II, Oct. 6, 1992, 106 Stat. 1853, pro-

vided that: ‘‘For establishment of a National Technical 

Information Service Revolving Fund, $8,000,000 without 

fiscal year limitation: Provided, That unexpended bal-

ances in Information Products and Services shall be 

transferred to and merged with this account, to remain 

available until expended. Notwithstanding 15 U.S.C. 

1525 and 1526, all payments collected by the National 

Technical Information Service in performing its activi-

ties authorized by chapters 23 and 63 of title 15 of the 

United States Code shall be credited to this Revolving 

Fund. Without further appropriations action, all ex-

penses incurred in performing the activities of the Na-

tional Technical Information Service, including mod-

ernization, capital equipment and inventory, shall be 

paid from the fund. A business-type budget for the fund 

shall be prepared in the manner prescribed by 31 U.S.C. 

9103.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3704b–2 of this 

title. 

§ 3704b–1. Recovery of operating costs through 
fee collections 

Operating costs for the National Technical In-
formation Service associated with the acquisi-
tion, processing, storage, bibliographic control, 
and archiving of information and documents 
shall be recovered primarily through the collec-
tion of fees. 

(Pub. L. 102–245, title I, § 103(c), Feb. 14, 1992, 106 
Stat. 8.) 

CODIFICATION 

Section was enacted as part of the American Tech-

nology Preeminence Act of 1991, and not as part of the 

Stevenson-Wydler Technology Innovation Act of 1980 

which comprises this chapter. 

§ 3704b–2. Transfer of Federal scientific and tech-
nical information 

(a) Transfer 

The head of each Federal executive depart-
ment or agency shall transfer in a timely man-
ner to the National Technical Information Serv-
ice unclassified scientific, technical, and engi-
neering information which results from feder-
ally funded research and development activities 
for dissemination to the private sector, aca-
demia, State and local governments, and Fed-
eral agencies. Only information which would 
otherwise be available for public dissemination 
shall be transferred under this subsection. Such 
information shall include technical reports and 
information, computer software, application as-
sessments generated pursuant to section 3710(c) 
of this title, and information regarding training 
technology and other federally owned or origi-
nated technologies. The Secretary shall issue 
regulations within one year after February 14, 
1992, outlining procedures for the ongoing trans-
fer of such information to the National Tech-
nical Information Service. 

(b) Omitted 

(Pub. L. 102–245, title I, § 108, Feb. 14, 1992, 106 
Stat. 13.) 

CODIFICATION 

Subsec. (b) of this section, which required the Sec-

retary, as part of the annual report required under sec-

tion 3704b(f)(3) of this title, to report to Congress on the 

status of efforts under this section to ensure access to 

Federal scientific and technical information by the 

public, was omitted because of termination of the an-

nual report. See Codification note set out after section 

3704b of this title. 
Section was enacted as part of the American Tech-

nology Preeminence Act of 1991, and not as part of the 

Stevenson-Wydler Technology Innovation Act of 1980 

which comprises this chapter. 

§ 3705. Cooperative Research Centers 

(a) Establishment 

The Secretary shall provide assistance for the 
establishment of Cooperative Research Centers. 
Such Centers shall be affiliated with any univer-
sity, or other nonprofit institution, or group 
thereof, that applies for and is awarded a grant 
or enters into a cooperative agreement under 
this section. The objective of the Centers is to 
enhance technological innovation through— 

(1) the participation of individuals from in-
dustry and universities in cooperative techno-
logical innovation activities; 

(2) the development of the generic research 
base, important for technological advance and 
innovative activity, in which individual firms 
have little incentive to invest, but which may 
have significant economic or strategic impor-
tance, such as manufacturing technology; 

(3) the education and training of individuals 
in the technological innovation process; 

(4) the improvement of mechanisms for the 
dissemination of scientific, engineering, and 
technical information among universities and 
industry; 

(5) the utilization of the capability and ex-
pertise, where appropriate, that exists in Fed-
eral laboratories; and 

(6) the development of continuing financial 
support from other mission agencies, from 
State and local government, and from indus-
try and universities through, among other 
means, fees, licenses, and royalties. 

(b) Activities 

The activities of the Centers shall include, but 
need not be limited to— 

(1) research supportive of technological and 
industrial innovation including cooperative 
industry-university research; 

(2) assistance to individuals and small busi-
nesses in the generation, evaluation, and de-
velopment of technological ideas supportive of 
industrial innovation and new business ven-
tures; 

(3) technical assistance and advisory serv-
ices to industry, particularly small businesses; 
and 

(4) curriculum development, training, and 
instruction in invention, entrepreneurship, 
and industrial innovation. 

Each Center need not undertake all of the ac-
tivities under this subsection. 

(c) Requirements 

Prior to establishing a Center, the Secretary 
shall find that— 

(1) consideration has been given to the po-
tential contribution of the activities proposed 
under the Center to productivity, employ-
ment, and economic competitiveness of the 
United States; 
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(2) a high likelihood exists of continuing 
participation, advice, financial support, and 
other contributions from the private sector; 

(3) the host university or other nonprofit in-
stitution has a plan for the management and 
evaluation of the activities proposed within 
the particular Center, including: 

(A) the agreement between the parties as 
to the allocation of patent rights on a non-
exclusive, partially exclusive, or exclusive 
license basis to and inventions conceived or 
made under the auspices of the Center; and 

(B) the consideration of means to place the 
Center, to the maximum extent feasible, on 
a self-sustaining basis; 

(4) suitable consideration has been given to 
the university’s or other nonprofit institu-
tion’s capabilities and geographical location; 
and 

(5) consideration has been given to any ef-
fects upon competition of the activities pro-
posed under the Center. 

(d) Planning grants 

The Secretary is authorized to make available 
nonrenewable planning grants to universities or 
nonprofit institutions for the purpose of devel-
oping a plan required under subsection (c)(3) of 
this section. 

(e) Research and development utilization 

In the promotion of technology from research 
and development efforts by Centers under this 
section, chapter 18 of title 35 shall apply to the 
extent not inconsistent with this section. 

(Pub. L. 96–480, § 7, formerly § 6, Oct. 21, 1980, 94 
Stat. 2313; Pub. L. 99–502, § 9(b)(6)–(10), Oct. 20, 
1986, 100 Stat. 1796; renumbered § 7, Pub. L. 
100–418, title V, § 5122(a)(1), Aug. 23, 1988, 102 
Stat. 1438.) 

PRIOR PROVISIONS 

A prior section 7 of Pub. L. 96–480 was renumbered 

section 8 and is classified to section 3706 of this title. 

AMENDMENTS 

1986—Subsec. (a). Pub. L. 99–502, § 9(b)(7), substituted 

‘‘Cooperative Research Centers’’ for ‘‘Centers for Indus-

trial Technology’’. 

Subsec. (b)(1). Pub. L. 99–502, § 9(b)(8), struck out 

‘‘basic and applied’’ after ‘‘industry-university’’. 

Subsec. (e). Pub. L. 99–502, § 9(b)(9), amended subsec. 

(e) generally. Prior to amendment, subsec. (e) provided 

that a Center of Industrial Technology had the option 

to acquire title to an invention conceived or made 

under its auspices and supported by Federal funds, au-

thorized supporting agency to require the Center to 

grant licenses to the invention to responsible appli-

cants in certain cases, and provided for judicial review 

of licensing determinations by the supporting agency. 

Subsec. (f). Pub. L. 99–502, § 9(b)(10), struck out sub-

sec. (f) which read as follows: ‘‘The supporting agency 

may request the Attorney General’s opinion whether 

the proposed joint research activities of a Center would 

violate any of the antitrust laws. The Attorney General 

shall advise the supporting agency of his determination 

and the reasons for it within 120 days after receipt of 

such request.’’ 

MODEL PROGRAM 

Pub. L. 101–510, div. A, title VIII, § 827(b), Nov. 5, 1990, 

104 Stat. 1607, as amended by Pub. L. 102–190, div. A, 

title X, § 1062(a)(2), Dec. 5, 1991, 105 Stat. 1475, provided 

that: 

‘‘(1) In the administration of applicable provisions of 

the Stevenson-Wydler Technology Innovation Act of 

1980 [15 U.S.C. 3701 et seq.] or section 5121(b) of the Om-

nibus Trade and Competitiveness Act of 1988 [Pub. L. 

100–418, 15 U.S.C. 278l note], the Secretary of Commerce 

shall develop, in consultation with the Secretary of De-

fense and the Secretary of Energy, model programs for 

national defense laboratories. 

‘‘(2) Model programs under this subsection shall in-

volve Federal laboratories, small businesses, and part-

nership intermediaries. The purpose of the model pro-

grams is to demonstrate successful relationships be-

tween the Federal Government, State and local govern-

ments, and small businesses which encourage economic 

growth through the commercial application of tech-

nology resulting from federally funded research. 

‘‘(3) In this subsection, the term ‘national defense 

laboratory’ means any laboratory, federally funded re-

search and development center (FFRDC), or other cen-

ter established under section 7 or 9 of the Stevenson- 

Wydler Technology Innovation Act of 1980 (15 U.S.C. 

3705, 3707) that is owned by the Federal Government, 

whether operated by the Federal Government or by a 

contractor, and— 

‘‘(A) is under the jurisdiction of the Secretary of 

Defense; or 

‘‘(B) is under the jurisdiction of the Secretary of 

Energy, but only if the primary function of the lab-

oratory, FFRDC, or other center under the Sec-

retary’s jurisdiction is to support the national de-

fense activities of the Department of Defense or the 

Department of Energy.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3703, 3707, 3708 

of this title; title 30 section 1805. 

§ 3706. Grants and cooperative agreements 

(a) In general 

The Secretary may make grants and enter 
into cooperative agreements according to the 
provisions of this section in order to assist any 
activity consistent with this chapter, including 
activities performed by individuals. The total 
amount of any such grant or cooperative agree-
ment may not exceed 75 percent of the total cost 
of the program. 

(b) Eligibility and procedure 

Any person or institution may apply to the 
Secretary for a grant or cooperative agreement 
available under this section. Application shall 
be made in such form and manner, and with such 
content and other submissions, as the Assistant 
Secretary shall prescribe. The Secretary shall 
act upon each such application within 90 days 
after the date on which all required information 
is received. 

(c) Terms and conditions 

(1) Any grant made, or cooperative agreement 
entered into, under this section shall be subject 
to the limitations and provisions set forth in 
paragraph (2) of this subsection, and to such 
other terms, conditions, and requirements as 
the Secretary deems necessary or appropriate. 

(2) Any person who receives or utilizes any 
proceeds of any grant made or cooperative 
agreement entered into under this section shall 
keep such records as the Secretary shall by reg-
ulation prescribe as being necessary and appro-
priate to facilitate effective audit and evalua-
tion, including records which fully disclose the 
amount and disposition by such recipient of 
such proceeds, the total cost of the program or 
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project in connection with which such proceeds 
were used, and the amount, if any, of such costs 
which was provided through other sources. 

(Pub. L. 96–480, § 8, formerly § 7, Oct. 21, 1980, 94 
Stat. 2315; renumbered § 8 and amended Pub. L. 
100–418, title V, §§ 5115(b)(1), 5122(a)(1), Aug. 23, 
1988, 102 Stat. 1433, 1438.) 

PRIOR PROVISIONS 

A prior section 8 of Pub. L. 96–480 was renumbered 

section 9 and is classified to section 3707 of this title. 

AMENDMENTS 

1988—Subsec. (b). Pub. L. 100–418, § 5115(b)(1), sub-

stituted ‘‘Assistant Secretary’’ for ‘‘Director’’. 

§ 3707. National Science Foundation Cooperative 
Research Centers 

(a) Establishment and provisions 

The National Science Foundation shall pro-
vide assistance for the establishment of Cooper-
ative Research Centers. Such Centers shall be 
affiliated with a university, or other nonprofit 
institution, or a group thereof. The objective of 
the Centers is to enhance technological innova-
tion as provided in section 3705(a) of this title 
through the conduct of activities as provided in 
section 3705(b) of this title. 

(b) Planning grants 

The National Science Foundation is author-
ized to make available nonrenewable planning 
grants to universities of nonprofit institutions 
for the purpose of developing the plan, as de-
scribed under section 3705(c)(3) of this title. 

(c) Terms and conditions 

Grants, contracts, and cooperative agreements 
entered into by the National Science Founda-
tion in execution of the powers and duties of the 
National Science Foundation under this chapter 
shall be governed by the National Science Foun-
dation Act of 1950 [42 U.S.C. 1861 et seq.] and 
other pertinent Acts. 

(Pub. L. 96–480, § 9, formerly § 8, Oct. 21, 1980, 94 
Stat. 2316; Pub. L. 99–502, § 9(b)(11), (12), (e)(2)(B), 
Oct. 20, 1986, 100 Stat. 1796, 1797; renumbered § 9, 
Pub. L. 100–418, title V, § 5122(a)(1), Aug. 23, 1988, 
102 Stat. 1438; Pub. L. 106–404, § 7(4), Nov. 1, 2000, 
114 Stat. 1745.) 

REFERENCES IN TEXT 

The National Science Foundation Act of 1950, referred 

to in subsec. (c), is act May 10, 1950, ch. 171, 64 Stat. 149, 

as amended, which is classified generally to chapter 16 

(§ 1861 et seq.) of Title 42, The Public Health and Wel-

fare. For complete classification of this Act to the 

Code, see Short Title note set out under section 1861 of 

Title 42 and Tables. 

PRIOR PROVISIONS 

A prior section 9 of Pub. L. 96–480 was renumbered 

section 10 and is classified to section 3708 of this title. 

AMENDMENTS 

2000—Subsecs. (a), (b). Pub. L. 106–404 made technical 

amendments to references in original act which appear 

in text as references to section 3705 of this title. 

1986—Subsec. (a). Pub. L. 99–502 substituted ‘‘Coopera-

tive Research Centers’’ for ‘‘Centers for Industrial 

Technology’’ and struck out last sentence which read 

as follows: ‘‘The provisions of sections 3705(e) and 

3705(f) of this title shall apply to Centers established 

under this section.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3703, 3708 of this 

title. 

§ 3708. Administrative arrangements 

(a) Coordination 

The Secretary and the National Science Foun-
dation shall, on a continuing basis, obtain the 
advice and cooperation of departments and 
agencies whose missions contribute to or are af-
fected by the programs established under this 
chapter, including the development of an agenda 
for research and policy experimentation. These 
departments and agencies shall include but not 
be limited to the Departments of Defense, En-
ergy, Education, Health and Human Services, 
Housing and Urban Development, the Environ-
mental Protection Agency, National Aero-
nautics and Space Administration, Small Busi-
ness Administration, Council of Economic Ad-
visers, Council on Environmental Quality, and 
Office of Science and Technology Policy. 

(b) Cooperation 

It is the sense of the Congress that depart-
ments and agencies, including the Federal lab-
oratories, whose missions are affected by, or 
could contribute to, the programs established 
under this chapter, should, within the limits of 
budgetary authorizations and appropriations, 
support or participate in activities or projects 
authorized by this chapter. 

(c) Administrative authorization 

(1) Departments and agencies described in sub-
section (b) of this section are authorized to par-
ticipate in, contribute to, and serve as resources 
for the Centers and for any other activities au-
thorized under this chapter. 

(2) The Secretary and the National Science 
Foundation are authorized to receive moneys 
and to receive other forms of assistance from 
other departments or agencies to support activi-
ties of the Centers and any other activities au-
thorized under this chapter. 

(d) Cooperative efforts 

The Secretary and the National Science Foun-
dation shall, on a continuing basis, provide each 
other the opportunity to comment on any pro-
posed program of activity under section 3705, 
3707, 3710, 3710d, 3711a, or 3712 of this title before 
funds are committed to such program in order 
to mount complementary efforts and avoid du-
plication. 

(Pub. L. 96–480, § 10, formerly § 9, Oct. 21, 1980, 94 
Stat. 2316; Pub. L. 99–502, § 9(e)(2)(C), Oct. 20, 
1986, 100 Stat. 1797; Pub. L. 100–107, § 3(b), Aug. 20, 
1987, 101 Stat. 727; renumbered § 10 and amended 
Pub. L. 100–418, title V, § 5122(a)(1), (c), Aug. 23, 
1988, 102 Stat. 1438, 1439; Pub. L. 102–240, title VI, 
§ 6019, Dec. 18, 1991, 105 Stat. 2183.) 

PRIOR PROVISIONS 

A prior section 10 of Pub. L. 96–480 was renumbered 

section 11 and is classified to section 3710 of this title. 
Another prior section 10 of Pub. L. 96–480 related to 

National Industrial Technology Board and was classi-

fied to section 3709 of this title, prior to repeal by sec-

tion 9(a) of Pub. L. 99–502. 
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AMENDMENTS 

1991—Subsec. (d). Pub. L. 102–240 made technical 

amendment to reference to section 3712 of this title to 

reflect renumbering of corresponding section of origi-

nal act. 
1988—Subsec. (d). Pub. L. 100–418, § 5122(c), made tech-

nical amendment to references to sections 3705, 3707, 

3710, 3710d, 3711a, and 3712 of this title to reflect renum-

bering of corresponding sections of original act. 
1987—Subsec. (d). Pub. L. 100–107 inserted reference to 

section 3711a of this title. 
1986—Subsec. (d). Pub. L. 99–502 inserted references to 

sections 3710 and 3710d of this title. 

§ 3709. Repealed. Pub. L. 99–502, § 9(a), Oct. 20, 
1986, 100 Stat. 1795 

Section, Pub. L. 96–480, § 10, Oct. 21, 1980, 94 Stat. 2317, 

related to establishment, duties, membership, and 

terms of National Industrial Technology Board. 

§ 3710. Utilization of Federal technology 

(a) Policy 

(1) It is the continuing responsibility of the 
Federal Government to ensure the full use of the 
results of the Nation’s Federal investment in re-
search and development. To this end the Federal 
Government shall strive where appropriate to 
transfer federally owned or originated tech-
nology to State and local governments and to 
the private sector. 

(2) Technology transfer, consistent with mis-
sion responsibilities, is a responsibility of each 
laboratory science and engineering professional. 

(3) Each laboratory director shall ensure that 
efforts to transfer technology are considered 
positively in laboratory job descriptions, em-
ployee promotion policies, and evaluation of the 
job performance of scientists and engineers in 
the laboratory. 

(b) Establishment of Research and Technology 
Applications Offices 

Each Federal laboratory shall establish an Of-
fice of Research and technology Applications. 
Laboratories having existing organizational 
structures which perform the functions of this 
section may elect to combine the Office of Re-
search and Technology Applications within the 
existing organization. The staffing and funding 
levels for these offices shall be determined be-
tween each Federal laboratory and the Federal 
agency operating or directing the laboratory, 
except that (1) each laboratory having 200 or 
more full-time equivalent scientific, engineer-
ing, and related technical positions shall provide 
one or more full-time equivalent positions as 
staff for its Office of Research and Technology 
Applications, and (2) each Federal agency which 
operates or directs one or more Federal labora-
tories shall make available sufficient funding, 
either as a separate line item or from the agen-
cy’s research and development budget, to sup-
port the technology transfer function at the 
agency and at its laboratories, including support 
of the Offices of Research and Technology Appli-
cations. Furthermore, individuals filling posi-
tions in an Office of Research and Technology 
Applications shall be included in the overall lab-
oratory/agency management development pro-
gram so as to ensure that highly competent 
technical managers are full participants in the 
technology transfer process. 

(c) Functions of Research and Technology Appli-
cations Offices 

It shall be the function of each Office of Re-
search and Technology Applications— 

(1) to prepare application assessments for se-
lected research and development projects in 
which that laboratory is engaged and which in 
the opinion of the laboratory may have poten-
tial commercial applications; 

(2) to provide and disseminate information 
on federally owned or originated products, 
processes, and services having potential appli-
cation to State and local governments and to 
private industry; 

(3) to cooperate with and assist the National 
Technical Information Service, the Federal 
Laboratory Consortium for Technology Trans-
fer, and other organizations which link the re-
search and development resources of that lab-
oratory and the Federal Government as a 
whole to potential users in State and local 
government and private industry; 

(4) to provide technical assistance to State 
and local government officials; and 

(5) to participate, where feasible, in regional, 
State, and local programs designed to facili-
tate or stimulate the transfer of technology 
for the benefit of the region, State, or local ju-
risdiction in which the Federal laboratory is 
located. 

Agencies which have established organizational 
structures outside their Federal laboratories 
which have as their principal purpose the trans-
fer of federally owned or originated technology 
to State and local government and to the pri-
vate sector may elect to perform the functions 
of this subsection in such organizational struc-
tures. No Office of Research and Technology Ap-
plications or other organizational structures 
performing the functions of this subsection shall 
substantially compete with similar services 
available in the private sector. 

(d) Dissemination of technical information 

The National Technical Information Service 
shall— 

(1) serve as a central clearinghouse for the 
collection, dissemination and transfer of infor-
mation on federally owned or originated tech-
nologies having potential application to State 
and local governments and to private indus-
try; 

(2) utilize the expertise and services of the 
National Science Foundation and the Federal 
Laboratory Consortium for Technology Trans-
fer; particularly in dealing with State and 
local governments; 

(3) receive requests for technical assistance 
from State and local governments, respond to 
such requests with published information 
available to the Service, and refer such re-
quests to the Federal Laboratory Consortium 
for Technology Transfer to the extent that 
such requests require a response involving 
more than the published information available 
to the Service; 

(4) provide funding, at the discretion of the 
Secretary, for Federal laboratories to provide 
the assistance specified in subsection (c)(3) of 
this section; 
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(5) use appropriate technology transfer 
mechanisms such as personnel exchanges and 
computer-based systems; and 

(6) maintain a permanent archival reposi-
tory and clearinghouse for the collection and 
dissemination of nonclassified scientific, tech-
nical, and engineering information. 

(e) Establishment of Federal Laboratory Consor-
tium for Technology Transfer 

(1) There is hereby established the Federal 
Laboratory Consortium for Technology Transfer 
(hereinafter referred to as the ‘‘Consortium’’) 
which, in cooperation with Federal laboratories 
and the private sector, shall— 

(A) develop and (with the consent of the Fed-
eral laboratory concerned) administer tech-
niques, training courses, and materials con-
cerning technology transfer to increase the 
awareness of Federal laboratory employees re-
garding the commercial potential of labora-
tory technology and innovations; 

(B) furnish advice and assistance requested 
by Federal agencies and laboratories for use in 
their technology transfer programs (including 
the planning of seminars for small business 
and other industry); 

(C) provide a clearinghouse for requests, re-
ceived at the laboratory level, for technical 
assistance from States and units of local gov-
ernments, businesses, industrial development 
organizations, not-for-profit organizations in-
cluding universities, Federal agencies and lab-
oratories, and other persons, and— 

(i) to the extent that such requests can be 
responded to with published information 
available to the National Technical Informa-
tion Service, refer such requests to that 
Service, and 

(ii) otherwise refer these requests to the 
appropriate Federal laboratories and agen-
cies; 

(D) facilitate communication and coordina-
tion between Offices of Research and Tech-
nology Applications of Federal laboratories; 

(E) utilize (with the consent of the agency 
involved) the expertise and services of the Na-
tional Science Foundation, the Department of 
Commerce, the National Aeronautics and 
Space Administration, and other Federal 
agencies, as necessary; 

(F) with the consent of any Federal labora-
tory, facilitate the use by such laboratory of 
appropriate technology transfer mechanisms 
such as personnel exchanges and computer- 
based systems; 

(G) with the consent of any Federal labora-
tory, assist such laboratory to establish pro-
grams using technical volunteers to provide 
technical assistance to communities related to 
such laboratory; 

(H) facilitate communication and coopera-
tion between Offices of Research and Tech-
nology Applications of Federal laboratories 
and regional, State, and local technology 
transfer organizations; 

(I) when requested, assist colleges or univer-
sities, businesses, nonprofit organizations, 
State or local governments, or regional orga-
nizations to establish programs to stimulate 
research and to encourage technology transfer 

in such areas as technology program develop-
ment, curriculum design, long-term research 
planning, personnel needs projections, and 
productivity assessments; 

(J) seek advice in each Federal laboratory 
consortium region from representatives of 
State and local governments, large and small 
business, universities, and other appropriate 
persons on the effectiveness of the program 
(and any such advice shall be provided at no 
expense to the Government); and 

(K) work with the Director of the National 
Institute on Disability and Rehabilitation Re-
search to compile a compendium of current 
and projected Federal Laboratory technologies 
and projects that have or will have an in-
tended or recognized impact on the available 
range of assistive technology for individuals 
with disabilities (as defined in section 3002 of 
title 29), including technologies and projects 
that incorporate the principles of universal de-
sign (as defined in section 3002 of title 29), as 
appropriate. 

(2) The membership of the Consortium shall 
consist of the Federal laboratories described in 
clause (1) of subsection (b) of this section and 
such other laboratories as may choose to join 
the Consortium. The representatives to the Con-
sortium shall include a senior staff member of 
each Federal laboratory which is a member of 
the Consortium and a senior representative ap-
pointed from each Federal agency with one or 
more member laboratories. 

(3) The representatives to the Consortium 
shall elect a Chairman of the Consortium. 

(4) The Director of the National Institute of 
Standards and Technology shall provide the 
Consortium, on a reimbursable basis, with ad-
ministrative services, such as office space, per-
sonnel, and support services of the Institute, as 
requested by the Consortium and approved by 
such Director. 

(5) Each Federal laboratory or agency shall 
transfer technology directly to users or rep-
resentatives of users, and shall not transfer 
technology directly to the Consortium. Each 
Federal laboratory shall conduct and transfer 
technology only in accordance with the prac-
tices and policies of the Federal agency which 
owns, leases, or otherwise uses such Federal lab-
oratory. 

(6) Not later than one year after October 20, 
1986, and every year thereafter, the Chairman of 
the Consortium shall submit a report to the 
President, to the appropriate authorization and 
appropriation committees of both Houses of the 
Congress, and to each agency with respect to 
which a transfer of funding is made (for the fis-
cal year or years involved) under paragraph (7), 
concerning the activities of the Consortium and 
the expenditures made by it under this sub-
section during the year for which the report is 
made. Such report shall include an annual inde-
pendent audit of the financial statements of the 
Consortium, conducted in accordance with gen-
erally accepted accounting principles. 

(7)(A) Subject to subparagraph (B), an amount 
equal to 0.008 percent of the budget of each Fed-
eral agency from any Federal source, including 
related overhead, that is to be utilized by or on 
behalf of the laboratories of such agency for a 
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fiscal year referred to in subparagraph (B)(ii) 
shall be transferred by such agency to the Na-
tional Institute of Standards and Technology at 
the beginning of the fiscal year involved. 
Amounts so transferred shall be provided by the 
Institute to the Consortium for the purpose of 
carrying out activities of the Consortium under 
this subsection. 

(B) A transfer shall be made by any Federal 
agency under subparagraph (A), for any fiscal 
year, only if the amount so transferred by that 
agency (as determined under such subparagraph) 
would exceed $10,000. 

(C) The heads of Federal agencies and their 
designees, and the directors of Federal labora-
tories, may provide such additional support for 
operations of the Consortium as they deem ap-
propriate. 

(f) Agency reports on utilization 

(1) In general 

Each Federal agency which operates or di-
rects one or more Federal laboratories or 
which conducts activities under sections 207 
and 209 of title 35 shall report annually to the 
Office of Management and Budget, as part of 
the agency’s annual budget submission, on the 
activities performed by that agency and its 
Federal laboratories under the provisions of 
this section and of sections 207 and 209 of title 
35. 

(2) Contents 

The report shall include— 
(A) an explanation of the agency’s tech-

nology transfer program for the preceding 
fiscal year and the agency’s plans for con-
ducting its technology transfer function, in-
cluding its plans for securing intellectual 
property rights in laboratory innovations 
with commercial promise and plans for man-
aging its intellectual property so as to ad-
vance the agency’s mission and benefit the 
competitiveness of United States industry; 
and 

(B) information on technology transfer ac-
tivities for the preceding fiscal year, includ-
ing— 

(i) the number of patent applications 
filed; 

(ii) the number of patents received; 
(iii) the number of fully-executed li-

censes which received royalty income in 
the preceding fiscal year, categorized by 
whether they are exclusive, partially-ex-
clusive, or non-exclusive, and the time 
elapsed from the date on which the license 
was requested by the licensee in writing to 
the date the license was executed; 

(iv) the total earned royalty income in-
cluding such statistical information as the 
total earned royalty income, of the top 1 
percent, 5 percent, and 20 percent of the li-
censes, the range of royalty income, and 
the median, except where disclosure of 
such information would reveal the amount 
of royalty income associated with an indi-
vidual license or licensee; 

(v) what disposition was made of the in-
come described in clause (iv); 

(vi) the number of licenses terminated 
for cause; and 

(vii) any other parameters or discussion 
that the agency deems relevant or unique 
to its practice of technology transfer. 

(3) Copy to Secretary; Attorney General; Con-
gress 

The agency shall transmit a copy of the re-
port to the Secretary of Commerce and the At-
torney General for inclusion in the annual re-
port to Congress and the President required by 
subsection (g)(2) of this section. 

(4) Public availability 

Each Federal agency reporting under this 
subsection is also strongly encouraged to 
make the information contained in such re-
port available to the public through Internet 
sites or other electronic means. 

(g) Functions of Secretary 

(1) The Secretary, through the Under Sec-
retary, and in consultation with other Federal 
agencies, may— 

(A) make available to interested agencies 
the expertise of the Department of Commerce 
regarding the commercial potential of inven-
tions and methods and options for commer-
cialization which are available to the Federal 
laboratories, including research and develop-
ment limited partnerships; 

(B) develop and disseminate to appropriate 
agency and laboratory personnel model provi-
sions for use on a voluntary basis in coopera-
tive research and development arrangements; 
and 

(C) furnish advice and assistance, upon re-
quest, to Federal agencies concerning their co-
operative research and development programs 
and projects. 

(2) REPORTS.— 
(A) ANNUAL REPORT REQUIRED.—The Sec-

retary, in consultation with the Attorney Gen-
eral and the Commissioner of Patents and 
Trademarks, shall submit each fiscal year, be-
ginning 1 year after November 1, 2000, a sum-
mary report to the President, the United 
States Trade Representative, and the Congress 
on the use by Federal agencies and the Sec-
retary of the technology transfer authorities 
specified in this chapter and in sections 207 
and 209 of title 35. 

(B) CONTENT.—The report shall— 
(i) draw upon the reports prepared by the 

agencies under subsection (f) of this section; 
(ii) discuss technology transfer best prac-

tices and effective approaches in the licens-
ing and transfer of technology in the context 
of the agencies’ missions; and 

(iii) discuss the progress made toward de-
velopment of additional useful measures of 
the outcomes of technology transfer pro-
grams of Federal agencies. 

(C) PUBLIC AVAILABILITY.—The Secretary 
shall make the report available to the public 
through Internet sites or other electronic 
means. 

(3) Not later than one year after October 20, 
1986, the Secretary shall submit to the President 
and the Congress a report regarding— 

(A) any copyright provisions or other types 
of barriers which tend to restrict or limit the 
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transfer of federally funded computer software 
to the private sector and to State and local 
governments, and agencies of such State and 
local governments; and 

(B) the feasibility and cost of compiling and 
maintaining a current and comprehensive in-
ventory of all federally funded training soft-
ware. 

(h) Duplication of reporting 

The reporting obligations imposed by this sec-
tion— 

(1) are not intended to impose requirements 
that duplicate requirements imposed by the 
Government Performance and Results Act of 
1993 (31 U.S.C. 1101 note); 

(2) are to be implemented in coordination 
with the implementation of that Act; and 

(3) are satisfied if an agency provided the in-
formation concerning technology transfer ac-
tivities described in this section in its annual 
submission under the Government Perform-
ance and Results Act of 1993 (31 U.S.C. 1101 
note). 

(i) Research equipment 

The Director of a laboratory, or the head of 
any Federal agency or department, may loan, 
lease, or give research equipment that is excess 
to the needs of the laboratory, agency, or de-
partment to an educational institution or non-
profit organization for the conduct of technical 
and scientific education and research activities. 
Title of ownership shall transfer with a gift 
under this section. 

(Pub. L. 96–480, § 11, Oct. 21, 1980, 94 Stat. 2318; re-
numbered § 10 and amended Pub. L. 99–502, §§ 3–5, 
9(e)(1), Oct. 20, 1986, 100 Stat. 1787, 1789, 1791, 1797; 
renumbered § 11 and amended Pub. L. 100–418, 
title V, §§ 5115(b)(2), 5122(a)(1), 5162(b), 5163(c)(1), 
(3), Aug. 23, 1988, 102 Stat. 1433, 1438, 1450, 1451; 
Pub. L. 100–519, title II, §§ 201(d)(3), 212(a)(4), Oct. 
24, 1988, 102 Stat. 2594, 2595; Pub. L. 101–189, div. 
C, title XXXI, § 3133(e), Nov. 29, 1989, 103 Stat. 
1679; Pub. L. 102–245, title III, §§ 301, 303, Feb. 14, 
1992, 106 Stat. 19, 20; Pub. L. 104–66, title III, 
§ 3001(f), Dec. 21, 1995, 109 Stat. 734; Pub. L. 
104–113, §§ 3, 9, Mar. 7, 1996, 110 Stat. 775, 779; Pub. 
L. 105–394, title II, § 212(d), Nov. 13, 1998, 112 Stat. 
3655; Pub. L. 106–404, §§ 7(5), (6), 10(a), Nov. 1, 2000, 
114 Stat. 1745–1747.) 

REFERENCES IN TEXT 

The Government Performance and Results Act of 

1993, referred to in subsec. (h), is Pub. L. 103–62, Aug. 3, 

1993, 107 Stat. 285, which enacted section 306 of Title 5, 

Government Organization and Employees, sections 1115 

to 1119, 9703, and 9704 of Title 31, Money and Finance, 

and sections 2801 to 2805 of Title 39, Postal Service, 

amended section 1105 of Title 31, and enacted provisions 

set out as notes under sections 1101 and 1115 of Title 31. 

For complete classification of this Act to the Code, see 

Short Title of 1993 Amendment note set out under sec-

tion 1101 of Title 31 and Tables. 

AMENDMENTS 

2000—Subsec. (b). Pub. L. 106–404, § 10(a)(1), struck out 

at end ‘‘The agency head shall submit to Congress at 

the time the President submits the budget to Congress 

an explanation of the agency’s technology transfer pro-

gram for the preceding year and the agency’s plans for 

conducting its technology transfer function for the up-

coming year, including plans for securing intellectual 

property rights in laboratory innovations with com-

mercial promise and plans for managing such innova-

tions so as to benefit the competitiveness of United 

States industry.’’ 
Subsec. (e)(1). Pub. L. 106–404, § 7(5), substituted ‘‘in 

cooperation with Federal laboratories’’ for ‘‘in coopera-

tion with Federal Laboratories’’ in introductory provi-

sions. 
Subsec. (f). Pub. L. 106–404, § 10(a)(2), added subsec. (f). 
Subsec. (g)(2). Pub. L. 106–404, § 10(a)(3), added par. (2) 

and struck out former par. (2) which read as follows: 

‘‘Two years after October 20, 1986, and every two years 

thereafter, the Secretary shall submit a summary re-

port to the President and the Congress on the use by 

the agencies and the Secretary of the authorities speci-

fied in this chapter. Other Federal agencies shall co-

operate in the report’s preparation.’’ 
Subsec. (h). Pub. L. 106–404, § 10(a)(4), added subsec. 

(h). 
Subsec. (i). Pub. L. 106–404, § 7(6), substituted ‘‘a gift 

under this section’’ for ‘‘a gift under the section’’. 
1998—Subsec. (e)(1)(K). Pub. L. 105–394 added subpar. 

(K). 
1996—Subsec. (e)(7)(B). Pub. L. 104–113, § 3, amended 

subpar. (B) generally. Prior to amendment, subpar. (B) 

read as follows: ‘‘A transfer shall be made by any Fed-

eral agency under subparagraph (A), for any fiscal year, 

only if— 
‘‘(i) the amount so transferred by that agency (as 

determined under such subparagraph) would exceed 

$10,000; and 
‘‘(ii) such transfer is made with respect to the fiscal 

year 1987, 1988, 1989, 1990, 1991, 1992, 1993, 1994, 1995, or 

1996.’’ 
Subsec. (i). Pub. L. 104–113, § 9, inserted ‘‘loan, lease, 

or’’ before ‘‘give’’. 
1995—Subsec. (f). Pub. L. 104–66 struck out heading 

and text of subsec. (f). Text read as follows: ‘‘Each Fed-

eral agency which operates or directs one or more Fed-

eral laboratories shall report annually to the Congress, 

as part of the agency’s annual budget submission, on 

the activities performed by that agency and its Federal 

laboratories pursuant to the provisions of this sec-

tion.’’ 
1992—Subsec. (e)(2). Pub. L. 102–245, § 301(a), inserted 

‘‘senior’’ before ‘‘representative’’. 
Subsec. (e)(6). Pub. L. 102–245, § 301(b), inserted at end 

‘‘Such report shall include an annual independent audit 

of the financial statements of the Consortium, con-

ducted in accordance with generally accepted account-

ing principles.’’ 
Subsec. (e)(7)(B)(ii). Pub. L. 102–245, § 301(c), sub-

stituted ‘‘1991, 1992, 1993, 1994, 1995, or 1996’’ for ‘‘or 

1991’’. 
Subsec. (e)(8). Pub. L. 102–245, § 301(d), struck out 

former par. (8) which read as follows: 
‘‘(A) The Consortium shall use 5 percent of the funds 

provided in paragraph (7)(A) to establish demonstration 

projects in technology transfer. To carry out such 

projects, the Consortium may arrange for grants or 

awards to, or enter into agreements with, nonprofit 

State, local, or private organizations or entities whose 

primary purposes are to facilitate cooperative research 

between the Federal laboratories and organizations not 

associated with the Federal laboratories, to transfer 

technology from the Federal laboratories, and to ad-

vance State and local economic activity. 
‘‘(B) The demonstration projects established under 

subparagraph (A) shall serve as model programs. Such 

projects shall be designed to develop programs and 

mechanisms for technology transfer from the Federal 

laboratories which may be utilized by the States and 

which will enhance Federal, State, and local programs 

for the transfer of technology. 
‘‘(C) Application for such grants, awards, or agree-

ments shall be in such form and contain such informa-

tion as the Consortium or its designee shall specify. 
‘‘(D) Any person who receives or utilizes any proceeds 

of a grant or award made, or agreement entered into, 

under this paragraph shall keep such records as the 
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Consortium or its designee shall determine are nec-

essary and appropriate to facilitate effective audit and 

evaluation, including records which fully disclose the 

amount and disposition of such proceeds and the total 

cost of the project in connection with which such pro-

ceeds were used.’’ 
Subsec. (i). Pub. L. 102–245, § 303, added subsec. (i). 
1989—Subsec. (b). Pub. L. 101–189 struck out ‘‘after 

September 30, 1981,’’ after ‘‘(2)’’, substituted ‘‘sufficient 

funding, either as a separate line item or from the 

agency’s research and development budget,’’ for ‘‘not 

less than 0.5 percent of the agency’s research and devel-

opment budget’’, struck out ‘‘agency head may waive 

the requirement set forth in clause (2) of the preceding 

sentence. If the agency head waives such requirement, 

the’’ after ‘‘transfer process. The’’, and substituted 

‘‘agency’s technology transfer program for the preced-

ing year and the agency’s plans for conducting its tech-

nology transfer function for the upcoming year, includ-

ing plans for securing intellectual property rights in 

laboratory innovations with commercial promise and 

plans for managing such innovations so as to benefit 

the competitiveness of United States industry’’ for 

‘‘reasons for the waiver and alternate plans for con-

ducting the technology transfer function at the agen-

cy’’. 
1988—Subsec. (d)(6). Pub. L. 100–418, § 5163(c)(3), added 

par. (6). 
Subsec. (e)(4). Pub. L. 100–418, § 5115(b)(2), substituted 

‘‘National Institute of Standards and Technology’’ for 

‘‘National Bureau of Standards’’ and ‘‘Institute’’ for 

‘‘Bureau’’. 
Subsec. (e)(7)(A). Pub. L. 100–418, § 5162(b), substituted 

‘‘0.008 percent of the budget of each Federal agency 

from any Federal source, including related overhead, 

that is to be utilized by or on behalf of’’ for ‘‘0.005 per-

cent of that portion of the research and development 

budget of each Federal agency that is to be utilized 

by’’. 
Pub. L. 100–418, § 5115(b)(2), substituted ‘‘National In-

stitute of Standards and Technology’’ for ‘‘National 

Bureau of Standards’’ and ‘‘Institute’’ for ‘‘Bureau’’. 
Subsec. (g)(1). Pub. L. 100–519, § 201(d)(3), inserted ref-

erence to the Under Secretary. 
Subsec. (h). Pub. L. 100–519, § 212(a)(4), struck out sub-

sec. (h) which read as follows: ‘‘None of the activities 

or functions of the National Technical Information 

Service which are not performed by contractors as of 

September 30, 1987, shall be contracted out or otherwise 

transferred from the Federal Government unless such 

transfer is expressly authorized by statute, or unless 

the value of all work performed under the contract and 

related contracts in each fiscal year does not exceed 

$250,000.’’ 
Pub. L. 100–418, § 5163(c)(1), added subsec. (h). 
1986—Subsec. (a). Pub. L. 99–502, § 4(a), designated ex-

isting provisions as par. (1) and added pars. (2) and (3). 
Subsec. (b). Pub. L. 99–502, § 4(b)(1), substituted ‘‘200 

or more full-time equivalent scientific, engineering, 

and related technical positions shall provide one or 

more full-time equivalent positions’’ for ‘‘a total an-

nual budget exceeding $20,000,000 shall provide at least 

one professional individual full-time’’, inserted ‘‘Fur-

thermore, individuals filling positions in an Office of 

Research and Technology Applications shall be in-

cluded in the overall laboratory/agency management 

development program so as to ensure that highly com-

petent technical managers are full participants in the 

technology transfer process.’’, substituted ‘‘require-

ment set forth in clause (2) of the preceding sentence’’ 

for ‘‘requirements set forth in (1) and/or (2) of this sub-

section’’, and substituted ‘‘such requirement’’ for ‘‘ei-

ther requirement (1) or (2)’’. 
Subsec. (c)(1). Pub. L. 99–502, § 4(b)(2)(A), added par. (1) 

and struck out former par. (1) which read as follows: 

‘‘to prepare an application assessment of each research 

and development project in which that laboratory is 

engaged which has potential for successful application 

in State or local government or in private industry;’’. 
Subsec. (c)(3). Pub. L. 99–502, § 4(b)(2)(B), substituted 

‘‘the National Technical Information Service, the Fed-

eral Laboratory Consortium for Technology Transfer,’’ 

for ‘‘the Center for the Utilization of Federal Tech-

nology’’ and struck out ‘‘and’’ after the semicolon. 
Subsec. (c)(4). Pub. L. 99–502, § 4(b)(2)(C), substituted 

‘‘to State and local government officials; and’’ for ‘‘in 

response to requests from State and local government 

officials.’’. 
Subsec. (c)(5). Pub. L. 99–502, § 4(b)(2)(D), added par. 

(5). 
Subsec. (d). Pub. L. 99–502, § 4(c)(1), substituted ‘‘The 

National Technical Information Service shall’’ for 

‘‘There is hereby established in the Department of 

Commerce a Center for the Utilization of Federal Tech-

nology. The Center for the Utilization of Federal Tech-

nology shall’’ in introductory par. 
Subsec. (d)(2). Pub. L. 99–502, § 4(c)(2), (3), redesignated 

par. (3) as (2) and struck out ‘‘existing’’ before ‘‘Federal 

Laboratory’’. Former par. (2), which required the Cen-

ter for the Utilization of Federal Technology to coordi-

nate the activities of the Offices of Research and Tech-

nology Applications of the Federal laboratories, was 

struck out. 
Subsec. (d)(3). Pub. L. 99–502, § 4(c)(4), added par. (3). 

Former par. (3) redesignated (2). 
Subsec. (d)(4). Pub. L. 99–502, § 4(c)(4)–(6), redesignated 

par. (5) as (4) and substituted ‘‘subsection (c)(3)’’ for 

‘‘subsection (c)(4)’’. Former par. (4), which required the 

Center for the Utilization of Federal Technology to re-

ceive requests for technical assistance from State and 

local governments and refer those requests to the ap-

propriate Federal laboratories, was struck out. 
Subsec. (d)(5), (6). Pub. L. 99–502, § 4(c)(5), redesignated 

pars. (5) and (6) as (4) and (5), respectively. 
Subsecs. (e), (f). Pub. L. 99–502, §§ 3, 4(d), added subsec. 

(e), redesignated former subsec. (e) as (f), substituted 

‘‘report annually to the Congress, as part of the agen-

cy’s annual budget submission, on the activities’’ for 

‘‘prepare biennially a report summarizing the activi-

ties’’, and struck out ‘‘The report shall be transmitted 

to the Center for the Utilization of Federal Technology 

by November 1 of each year in which it is due.’’. 
Subsec. (g). Pub. L. 99–502, § 5, added subsec. (g). 

EX. ORD. NO. 12591. FACILITATING ACCESS TO SCIENCE 

AND TECHNOLOGY 

Ex. Ord. No. 12591, Apr. 10, 1987, 52 F.R. 13414, as 

amended by Ex. Ord. No. 12618, Dec. 22, 1987, 52 F.R. 

48661, provided: 
By the authority vested in me as President by the 

Constitution and laws of the United States of America, 

including the Federal Technology Transfer Act of 1986 

(Public Law 99–502) [see Short Title of 1986 Amend-

ments note set out under section 3701 of this title], the 

Trademark Clarification Act of 1984 (Public Law 98–620) 

[see Short Title of 1984 Amendment note set out under 

section 1051 of this title], and the University and Small 

Business Patent Procedure Act of 1980 (Public Law 

96–517) [see Tables for classification], and in order to 

ensure that Federal agencies and laboratories assist 

universities and the private sector in broadening our 

technology base by moving new knowledge from the re-

search laboratory into the development of new prod-

ucts and processes, it is hereby ordered as follows: 
SECTION 1. Transfer of Federally Funded Technology. 
(a) The head of each Executive department and agen-

cy, to the extent permitted by law, shall encourage and 

facilitate collaboration among Federal laboratories, 

State and local governments, universities, and the pri-

vate sector, particularly small business, in order to as-

sist in the transfer of technology to the marketplace. 
(b) The head of each Executive department and agen-

cy shall, within overall funding allocations and to the 

extent permitted by law: 
(1) delegate authority to its government-owned, gov-

ernment-operated Federal laboratories: 
(A) to enter into cooperative research and develop-

ment agreements with other Federal laboratories, 

State and local governments, universities, and the pri-

vate sector; and 
(B) to license, assign, or waive rights to intellectual 

property developed by the laboratory either under such 
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cooperative research or development agreements and 

from within individual laboratories. 
(2) identify and encourage persons to act as conduits 

between and among Federal laboratories, universities, 

and the private sector for the transfer of technology de-

veloped from federally funded research and develop-

ment efforts; 
(3) ensure that State and local governments, univer-

sities, and the private sector are provided with infor-

mation on the technology, expertise, and facilities 

available in Federal laboratories; 
(4) promote the commercialization, in accord with 

my Memorandum to the Heads of Executive Depart-

ments and Agencies of February 18, 1983, of patentable 

results of federally funded research by granting to all 

contractors, regardless of size, the title to patents 

made in whole or in part with Federal funds, in ex-

change for royalty-free use by or on behalf of the gov-

ernment; 
(5) administer all patents and licenses to inventions 

made with federal assistance, which are owned by the 

non-profit contractor or grantee, in accordance with 

Section 202(c)(7) of Title 35 of the United States Code as 

amended by Public Law 98–620, without regard to limi-

tations on licensing found in that section prior to 

amendment or in Institutional Patent Agreements now 

in effect that were entered into before that law was en-

acted on November 8, 1984, unless, in the case of an in-

vention that has not been marketed, the funding agen-

cy determines, based on information in its files, that 

the contractor or grantee has not taken adequate steps 

to market the inventions, in accordance with applica-

ble law or an Institutional Patent Agreement; 
(6) implement, as expeditiously as practicable, roy-

alty-sharing programs with inventors who were em-

ployees of the agency at the time their inventions were 

made, and cash award programs; and 
(7) cooperate, under policy guidance provided by the 

Office of Federal Procurement Policy, with the heads of 

other affected departments and agencies in the develop-

ment of a uniform policy permitting Federal contrac-

tors to retain rights to software, engineering drawings, 

and other technical data generated by Federal grants 

and contracts, in exchange for royalty-free use by or on 

behalf of the government. 
SEC. 2. Establishment of the Technology Share Program. 

The Secretaries of Agriculture, Commerce, Energy, and 

Health and Human Services and the Administrator of 

the National Aeronautics and Space Administration 

shall select one or more of their Federal laboratories to 

participate in the Technology Share Program. Consist-

ent with its mission and policies and within its overall 

funding allocation in any year, each Federal laboratory 

so selected shall: 
(a) Identify areas of research and technology of po-

tential importance to long-term national economic 

competitiveness and in which the laboratory possesses 

special competence and/or unique facilities; 
(b) Establish a mechanism through which the labora-

tory performs research in areas identified in Section 

2(a) as a participant of a consortium composed of 

United States industries and universities. All consortia 

so established shall have, at a minimum, three individ-

ual companies that conduct the majority of their busi-

ness in the United States; and 
(c) Limit its participation in any consortium so es-

tablished to the use of laboratory personnel and facili-

ties. However, each laboratory may also provide finan-

cial support generally not to exceed 25 percent of the 

total budget for the activities of the consortium. Such 

financial support by any laboratory in all such consor-

tia shall be limited to a maximum of $5 million per 

annum. 
SEC. 3. Technology Exchange—Scientists and Engineers. 

The Executive Director of the President’s Commission 

on Executive Exchange shall assist Federal agencies, 

where appropriate, by developing and implementing an 

exchange program whereby scientists and engineers in 

the private sector may take temporary assignments in 

Federal laboratories, and scientists and engineers in 

Federal laboratories may take temporary assignments 

in the private sector. 
SEC. 4. International Science and Technology. In order 

to ensure that the United States benefits from and 

fully exploits scientific research and technology devel-

oped abroad, 
(a) The head of each Executive department and agen-

cy, when negotiating or entering into cooperative re-

search and development agreements and licensing ar-

rangements with foreign persons or industrial organiza-

tions (where these entities are directly or indirectly 

controlled by a foreign company or government), shall, 

in consultation with the United States Trade Rep-

resentative, give appropriate consideration: 
(1) to whether such foreign companies or govern-

ments permit and encourage United States agencies, 

organizations, or persons to enter into cooperative re-

search and development agreements and licensing ar-

rangements on a comparable basis; 
(2) to whether those foreign governments have poli-

cies to protect the United States intellectual property 

rights; and 
(3) where cooperative research will involve data, 

technologies, or products subject to national security 

export controls under the laws of the United States, to 

whether those foreign governments have adopted ade-

quate measures to prevent the transfer of strategic 

technology to destinations prohibited under such na-

tional security export controls, either through partici-

pation in the Coordinating Committee for Multilateral 

Export Controls (COCOM) or through other inter-

national agreements to which the United States and 

such foreign governments are signatories. 
(b) The Secretary of State shall develop a recruit-

ment policy that encourages scientists and engineers 

from other Federal agencies, academic institutions, 

and industry to apply for assignments in embassies of 

the United States; and 
(c) The Secretaries of State and Commerce and the 

Director of the National Science Foundation shall de-

velop a central mechanism for the prompt and efficient 

dissemination of science and technology information 

developed abroad to users in Federal laboratories, aca-

demic institutions, and the private sector on a fee-for- 

service basis. 
SEC. 5. Technology Transfer from the Department of De-

fense. Within 6 months of the date of this Order [Apr. 

10, 1987], the Secretary of Defense shall identify a list 

of funded technologies that would be potentially useful 

to United States industries and universities. The Sec-

retary shall then accelerate efforts to make these tech-

nologies more readily available to United States indus-

tries and universities. 
SEC. 6. Basic Science and Technology Centers. The head 

of each Executive department and agency shall exam-

ine the potential for including the establishment of 

university research centers in engineering, science, or 

technology in the strategy and planning for any future 

research and development programs. Such university 

centers shall be jointly funded by the Federal Govern-

ment, the private sector, and, where appropriate, the 

States and shall focus on areas of fundamental research 

and technology that are both scientifically promising 

and have the potential to contribute to the Nation’s 

long-term economic competitiveness. 
SEC. 7. Reporting Requirements. (a) Within 1 year from 

the date of this Order [Apr. 10, 1987], the Director of the 

Office of Science and Technology Policy shall convene 

an interagency task force comprised of the heads of 

representative agencies and the directors of representa-

tive Federal laboratories, or their designees, in order to 

identify and disseminate creative approaches to tech-

nology transfer from Federal laboratories. The task 

force will report to the President on the progress of and 

problems with technology transfer from Federal lab-

oratories. 
(b) Specifically, the report shall include: 
(1) a listing of current technology transfer programs 

and an assessment of the effectiveness of these pro-

grams; 
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(2) identification of new or creative approaches to 

technology transfer that might serve as model pro-

grams for Federal laboratories; 

(3) criteria to assess the effectiveness and impact on 

the Nation’s economy of planned or future technology 

transfer efforts; and 

(4) a compilation and assessment of the Technology 

Share Program established in Section 2 and, where ap-

propriate, related cooperative research and develop-

ment venture programs. 

SEC. 8. Relation to Existing Law. Nothing in this Order 

shall affect the continued applicability of any existing 

laws or regulations relating to the transfer of United 

States technology to other nations. The head of any 

Executive department or agency may exclude from con-

sideration, under this Order, any technology that 

would be, if transferred, detrimental to the interests of 

national security. 

RONALD REAGAN. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3704b–2, 3708, 

3713, 3715 of this title; title 10 section 2371a; title 29 sec-

tion 3032. 

§ 3710a. Cooperative research and development 
agreements 

(a) General authority 

Each Federal agency may permit the director 
of any of its Government-operated Federal lab-
oratories, and, to the extent provided in an 
agency-approved joint work statement or, if per-
mitted by the agency, in an agency-approved an-
nual strategic plan, the director of any of its 
Government-owned, contractor-operated labora-
tories— 

(1) to enter into cooperative research and de-
velopment agreements on behalf of such agen-
cy (subject to subsection (c) of this section) 
with other Federal agencies; units of State or 
local government; industrial organizations (in-
cluding corporations, partnerships, and lim-
ited partnerships, and industrial development 
organizations); public and private foundations; 
nonprofit organizations (including univer-
sities); or other persons (including licensees of 
inventions owned by the Federal agency); and 

(2) to negotiate licensing agreements under 
section 207 of title 35, or under other authori-
ties (in the case of a Government-owned, con-
tractor-operated laboratory, subject to sub-
section (c) of this section) for inventions made 
or other intellectual property developed at the 
laboratory and other inventions or other intel-
lectual property that may be voluntarily as-
signed to the Government. 

(b) Enumerated authority 

(1) Under an agreement entered into pursuant 
to subsection (a)(1) of this section, the labora-
tory may grant, or agree to grant in advance, to 
a collaborating party patent licenses or assign-
ments, or options thereto, in any invention 
made in whole or in part by a laboratory em-
ployee under the agreement, or, subject to sec-
tion 209 of title 35, may grant a license to an in-
vention which is federally owned, for which a 
patent application was filed before the signing 
of the agreement, and directly within the scope 
of the work under the agreement, for reasonable 
compensation when appropriate. The laboratory 
shall ensure, through such agreement, that the 
collaborating party has the option to choose an 

exclusive license for a pre-negotiated field of use 
for any such invention under the agreement or, 
if there is more than one collaborating party, 
that the collaborating parties are offered the op-
tion to hold licensing rights that collectively 
encompass the rights that would be held under 
such an exclusive license by one party. In con-
sideration for the Government’s contribution 
under the agreement, grants under this para-
graph shall be subject to the following explicit 
conditions: 

(A) A nonexclusive, nontransferable, irrev-
ocable, paid-up license from the collaborating 
party to the laboratory to practice the inven-
tion or have the invention practiced through-
out the world by or on behalf of the Govern-
ment. In the exercise of such license, the Gov-
ernment shall not publicly disclose trade se-
crets or commercial or financial information 
that is privileged or confidential within the 
meaning of section 552(b)(4) of title 5 or which 
would be considered as such if it had been ob-
tained from a non-Federal party. 

(B) If a laboratory assigns title or grants an 
exclusive license to such an invention, the 
Government shall retain the right— 

(i) to require the collaborating party to 
grant to a responsible applicant a nonexclu-
sive, partially exclusive, or exclusive license 
to use the invention in the applicant’s li-
censed field of use, on terms that are reason-
able under the circumstances; or 

(ii) if the collaborating party fails to grant 
such a license, to grant the license itself. 

(C) The Government may exercise its right 
retained under subparagraph (B) only in excep-
tional circumstances and only if the Govern-
ment determines that— 

(i) the action is necessary to meet health 
or safety needs that are not reasonably sat-
isfied by the collaborating party; 

(ii) the action is necessary to meet re-
quirements for public use specified by Fed-
eral regulations, and such requirements are 
not reasonably satisfied by the collaborating 
party; or 

(iii) the collaborating party has failed to 
comply with an agreement containing provi-
sions described in subsection (c)(4)(B) of this 
section. 

This determination is subject to administra-
tive appeal and judicial review under section 
203(2) of title 35. 

(2) Under agreements entered into pursuant to 
subsection (a)(1) of this section, the laboratory 
shall ensure that a collaborating party may re-
tain title to any invention made solely by its 
employee in exchange for normally granting the 
Government a nonexclusive, nontransferable, ir-
revocable, paid-up license to practice the inven-
tion or have the invention practiced throughout 
the world by or on behalf of the Government for 
research or other Government purposes. 

(3) Under an agreement entered into pursuant 
to subsection (a)(1) of this section, a laboratory 
may— 

(A) accept, retain, and use funds, personnel, 
services, and property from a collaborating 
party and provide personnel, services, and 
property to a collaborating party; 
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(B) use funds received from a collaborating 
party in accordance with subparagraph (A) to 
hire personnel to carry out the agreement who 
will not be subject to full-time-equivalent re-
strictions of the agency; 

(C) to the extent consistent with any appli-
cable agency requirements or standards of 
conduct, permit an employee or former em-
ployee of the laboratory to participate in an 
effort to commercialize an invention made by 
the employee or former employee while in the 
employment or service of the Government; 
and 

(D) waive, subject to reservation by the Gov-
ernment of a nonexclusive, irrevocable, paid- 
up license to practice the invention or have 
the invention practiced throughout the world 
by or on behalf of the Government, in advance, 
in whole or in part, any right of ownership 
which the Federal Government may have to 
any subject invention made under the agree-
ment by a collaborating party or employee of 
a collaborating party. 

(4) A collaborating party in an exclusive li-
cense in any invention made under an agree-
ment entered into pursuant to subsection (a)(1) 
of this section shall have the right of enforce-
ment under chapter 29 of title 35. 

(5) A Government-owned, contractor-operated 
laboratory that enters into a cooperative re-
search and development agreement pursuant to 
subsection (a)(1) of this section may use or obli-
gate royalties or other income accruing to the 
laboratory under such agreement with respect 
to any invention only— 

(A) for payments to inventors; 
(B) for purposes described in clauses (i), (ii), 

(iii), and (iv) of section 3710c(a)(1)(B) of this 
title; and 

(C) for scientific research and development 
consistent with the research and development 
missions and objectives of the laboratory. 

(6)(A) In the case of a laboratory that is part 
of the National Nuclear Security Administra-
tion, a designated official of that Administra-
tion may waive any license retained by the Gov-
ernment under paragraph (1)(A), (2), or (3)(D), in 
whole or in part and according to negotiated 
terms and conditions, if the designated official 
finds that the retention of the license by the 
Government would substantially inhibit the 
commercialization of an invention that would 
otherwise serve an important national security 
mission. 

(B) The authority to grant a waiver under sub-
paragraph (A) shall expire on the date that is 
five years after October 30, 2000. The expiration 
under the preceding sentence of authority to 
grant a waiver under subparagraph (A) shall not 
affect any waiver granted under that subpara-
graph before the expiration of such authority. 

(C) Not later than February 15 of each year, 
the Administrator for Nuclear Security shall 
submit to Congress a report on any waivers 
granted under this paragraph during the preced-
ing year. 

(c) Contract considerations 

(1) A Federal agency may issue regulations on 
suitable procedures for implementing the provi-

sions of this section; however, implementation 
of this section shall not be delayed until issu-
ance of such regulations. 

(2) The agency in permitting a Federal labora-
tory to enter into agreements under this section 
shall be guided by the purposes of this chapter. 

(3)(A) Any agency using the authority given it 
under subsection (a) of this section shall review 
standards of conduct for its employees for re-
solving potential conflicts of interest to make 
sure they adequately establish guidelines for sit-
uations likely to arise through the use of this 
authority, including but not limited to cases 
where present or former employees or their 
partners negotiate licenses or assignments of 
titles to inventions or negotiate cooperative re-
search and development agreements with Fed-
eral agencies (including the agency with which 
the employee involved is or was formerly em-
ployed). 

(B) If, in implementing subparagraph (A), an 
agency is unable to resolve potential conflicts of 
interest within its current statutory framework, 
it shall propose necessary statutory changes to 
be forwarded to its authorizing committees in 
Congress. 

(4) The laboratory director in deciding what 
cooperative research and development agree-
ments to enter into shall— 

(A) give special consideration to small busi-
ness firms, and consortia involving small busi-
ness firms; and 

(B) give preference to business units located 
in the United States which agree that prod-
ucts embodying inventions made under the co-
operative research and development agree-
ment or produced through the use of such in-
ventions will be manufactured substantially in 
the United States and, in the case of any in-
dustrial organization or other person subject 
to the control of a foreign company or govern-
ment, as appropriate, take into consideration 
whether or not such foreign government per-
mits United States agencies, organizations, or 
other persons to enter into cooperative re-
search and development agreements and li-
censing agreements. 

(5)(A) If the head of the agency or his designee 
desires an opportunity to disapprove or require 
the modification of any such agreement pre-
sented by the director of a Government-operated 
laboratory, the agreement shall provide a 30-day 
period within which such action must be taken 
beginning on the date the agreement is pre-
sented to him or her by the head of the labora-
tory concerned. 

(B) In any case in which the head of an agency 
or his designee disapproves or requires the modi-
fication of an agreement presented by the direc-
tor of a Government-operated laboratory under 
this section, the head of the agency or such des-
ignee shall transmit a written explanation of 
such disapproval or modification to the head of 
the laboratory concerned. 

(C)(i) Any non-Federal entity that operates a 
laboratory pursuant to a contract with a Fed-
eral agency shall submit to the agency any co-
operative research and development agreement 
that the entity proposes to enter into and the 
joint work statement if required with respect to 
that agreement. 
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(ii) A Federal agency that receives a proposed 
agreement and joint work statement under 
clause (i) shall review and approve, request spe-
cific modifications to, or disapprove the pro-
posed agreement and joint work statement with-
in 30 days after such submission. No agreement 
may be entered into by a Government-owned, 
contractor-operated laboratory under this sec-
tion before both approval of the agreement and 
approval of a joint work statement under this 
clause. 

(iii) In any case in which an agency which has 
contracted with an entity referred to in clause 
(i) disapproves or requests the modification of a 
cooperative research and development agree-
ment or joint work statement submitted under 
that clause, the agency shall transmit a written 
explanation of such disapproval or modification 
to the head of the laboratory concerned. 

(iv) Any agency that has contracted with a 
non-Federal entity to operate a laboratory may 
develop and provide to such laboratory one or 
more model cooperative research and develop-
ment agreements for purposes of standardizing 
practices and procedures, resolving common 
legal issues, and enabling review of cooperative 
research and development agreements to be car-
ried out in a routine and prompt manner. 

(v) A Federal agency may waive the require-
ments of clause (i) or (ii) under such circum-
stances as the agency considers appropriate. 

(6) Each agency shall maintain a record of all 
agreements entered into under this section. 

(7)(A) No trade secrets or commercial or finan-
cial information that is privileged or confiden-
tial, under the meaning of section 552(b)(4) of 
title 5, which is obtained in the conduct of re-
search or as a result of activities under this 
chapter from a non-Federal party participating 
in a cooperative research and development 
agreement shall be disclosed. 

(B) The director, or in the case of a contrac-
tor-operated laboratory, the agency, for a period 
of up to 5 years after development of informa-
tion that results from research and development 
activities conducted under this chapter and that 
would be a trade secret or commercial or finan-
cial information that is privileged or confiden-
tial if the information had been obtained from a 
non-Federal party participating in a cooperative 
research and development agreement, may pro-
vide appropriate protections against the dis-
semination of such information, including ex-
emption from subchapter II of chapter 5 of title 
5. 

(d) Definitions 

As used in this section— 
(1) the term ‘‘cooperative research and de-

velopment agreement’’ means any agreement 
between one or more Federal laboratories and 
one or more non-Federal parties under which 
the Government, through its laboratories, pro-
vides personnel, services, facilities, equip-
ment, intellectual property, or other resources 
with or without reimbursement (but not funds 
to non-Federal parties) and the non-Federal 
parties provide funds, personnel, services, fa-
cilities, equipment, intellectual property, or 
other resources toward the conduct of speci-
fied research or development efforts which are 

consistent with the missions of the laboratory; 
except that such term does not include a pro-
curement contract or cooperative agreement 
as those terms are used in sections 6303, 6304, 
and 6305 of title 31; 

(2) the term ‘‘laboratory’’ means— 
(A) a facility or group of facilities owned, 

leased, or otherwise used by a Federal agen-
cy, a substantial purpose of which is the per-
formance of research, development, or engi-
neering by employees of the Federal Govern-
ment; 

(B) a group of Government-owned, contrac-
tor-operated facilities (including a weapon 
production facility of the Department of En-
ergy) under a common contract, when a sub-
stantial purpose of the contract is the per-
formance of research and development, or 
the production, maintenance, testing, or dis-
mantlement of a nuclear weapon or its com-
ponents, for the Federal Government; and 

(C) a Government-owned, contractor-oper-
ated facility (including a weapon production 
facility of the Department of Energy) that is 
not under a common contract described in 
subparagraph (B), and the primary purpose 
of which is the performance of research and 
development, or the production, mainte-
nance, testing, or dismantlement of a nu-
clear weapon or its components, for the Fed-
eral Government, 

but such term does not include any facility 
covered by Executive Order No. 12344, dated 
February 1, 1982, pertaining to the naval nu-
clear propulsion program; 

(3) the term ‘‘joint work statement’’ means 
a proposal prepared for a Federal agency by 
the director of a Government-owned, contrac-
tor-operated laboratory describing the purpose 
and scope of a proposed cooperative research 
and development agreement, and assigning 
rights and responsibilities among the agency, 
the laboratory, and any other party or parties 
to the proposed agreement; and 

(4) the term ‘‘weapon production facility of 
the Department of Energy’’ means a facility 
under the control or jurisdiction of the Sec-
retary of Energy that is operated for national 
security purposes and is engaged in the pro-
duction, maintenance, testing, or dismantle-
ment of a nuclear weapon or its components. 

(e) Determination of laboratory missions 

For purposes of this section, an agency shall 
make separate determinations of the mission or 
missions of each of its laboratories. 

(f) Relationship to other laws 

Nothing in this section is intended to limit or 
diminish existing authorities of any agency. 

(g) Principles 

In implementing this section, each agency 
which has contracted with a non-Federal entity 
to operate a laboratory shall be guided by the 
following principles: 

(1) The implementation shall advance pro-
gram missions at the laboratory, including 
any national security mission. 

(2) Classified information and unclassified 
sensitive information protected by law, regu-
lation, or Executive order shall be appro-
priately safeguarded. 
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(Pub. L. 96–480, § 12, as added and renumbered 
§ 11, Pub. L. 99–502, §§ 2, 9(e)(1), Oct. 20, 1986, 100 
Stat. 1785, 1797; renumbered § 12, Pub. L. 100–418, 
title V, § 5122(a)(1), Aug. 23, 1988, 102 Stat. 1438; 
amended Pub. L. 100–519, title III, § 301, Oct. 24, 
1988, 102 Stat. 2597; Pub. L. 101–189, div. C, title 
XXXI, § 3133(a), (b), Nov. 29, 1989, 103 Stat. 1675, 
1677; Pub. L. 102–25, title VII, § 705(g), Apr. 6, 1991, 
105 Stat. 121; Pub. L. 102–245, title III, § 302(a), 
Feb. 14, 1992, 106 Stat. 20; Pub. L. 102–484, div. C, 
title XXXI, § 3135(a), Oct. 23, 1992, 106 Stat. 2640; 
Pub. L. 103–160, div. C, title XXXI, § 3160, Nov. 30, 
1993, 107 Stat. 1957; Pub. L. 104–113, § 4, Mar. 7, 
1996, 110 Stat. 775; Pub. L. 106–398, § 1 [div. C, title 
XXXI, § 3196], Oct. 30, 2000, 114 Stat. 1654, 
1654A–481; Pub. L. 106–404, § 3, Nov. 1, 2000, 114 
Stat. 1742.) 

REFERENCES IN TEXT 

Executive Order No. 12344, referred to in subsec. 

(d)(2), is set out as a note under section 7158 of Title 42, 

The Public Health and Welfare. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–398, § 1 [div. C, title 

XXXI, § 3196(a)], substituted ‘‘joint work statement or, 

if permitted by the agency, in an agency-approved an-

nual strategic plan,’’ for ‘‘joint work statement,’’ in in-

troductory provisions. 

Subsec. (b)(1). Pub. L. 106–404, in first sentence, in-

serted ‘‘or, subject to section 209 of title 35, may grant 

a license to an invention which is federally owned, for 

which a patent application was filed before the signing 

of the agreement, and directly within the scope of the 

work under the agreement,’’ after ‘‘under the agree-

ment,’’. 

Subsec. (b)(6). Pub. L. 106–398, § 1 [div. C, title XXXI, 

§ 3196(b)], added par. (6). 

Subsec. (c)(5)(C), (D). Pub. L. 106–398, § 1 [div. C, title 

XXXI, § 3196(c)], redesignated subpar. (D) as (C), struck 

out ‘‘with a small business firm’’ after ‘‘enter into’’ and 

inserted ‘‘if’’ after ‘‘statement’’ in cl. (i), added cls. (iv) 

and (v), and struck out former subpar. (C) which related 

to the duties of an agency which has contracted with a 

non-Federal entity to operate a laboratory with respect 

to review and approval of joint work statements and 

agreements under this section and with respect to pro-

viding the entity with model cooperative research and 

development agreements. 

1996—Subsec. (b). Pub. L. 104–113 amended subsec. (b) 

generally, to require that laboratory ensure that col-

laborating party be provided option of choosing exclu-

sive license for pre-negotiated field of use for any in-

vention under agreement or that collaborating party be 

offered option of holding licensing rights that collec-

tively encompass rights that would be held under such 

exclusive license by one party, to set forth explicit con-

ditions that grants under par. (1) were to be subject to, 

and to require laboratory to ensure that collaborating 

party might retain title to any invention made solely 

by its employee in exchange for normally granting 

Government nonexclusive, nontransferable, irrev-

ocable, paid-up license to practice invention by or on 

behalf of Government for research or for other Govern-

ment purposes. 

1993—Subsec. (d)(2)(B). Pub. L. 103–160, § 3160(1), in-

serted ‘‘(including a weapon production facility of the 

Department of Energy)’’ after ‘‘facilities’’ and ‘‘, or the 

production, maintenance, testing, or dismantlement of 

a nuclear weapon or its components,’’ after ‘‘research 

and development’’. 

Subsec. (d)(2)(C). Pub. L. 103–160, § 3160(2), inserted 

‘‘(including a weapon production facility of the Depart-

ment of Energy)’’ after ‘‘facility’’ and ‘‘, or the produc-

tion, maintenance, testing, or dismantlement of a nu-

clear weapon or its components,’’ after ‘‘research and 

development’’. 

Subsec. (d)(4). Pub. L. 103–160, § 3160(3)–(5), added par. 

(4). 
1992—Subsec. (c)(5)(C)(i). Pub. L. 102–484, § 3135(a)(1), 

substituted ‘‘Except as provided in subparagraph (D), 

any agency’’ for ‘‘Any agency’’. 
Subsec. (c)(5)(D). Pub. L. 102–484, § 3135(a)(2), added 

subpar. (D). 
Subsec. (d)(1). Pub. L. 102–245 inserted ‘‘intellectual 

property,’’ after ‘‘equipment,’’ in two places. 
1991—Subsec. (d)(2). Pub. L. 102–25 substituted 

‘‘naval’’ for ‘‘Naval’’ in concluding provisions. 
1989—Subsec. (a). Pub. L. 101–189, § 3133(a)(1)(A), in-

serted ‘‘, and, to the extent provided in an agency-ap-

proved joint work statement, the director of any of its 

Government-owned, contractor-operated laboratories’’ 

after ‘‘Government-operated Federal laboratories’’ in 

introductory provisions. 
Subsec. (a)(2). Pub. L. 101–189, § 3133(a)(1)(B), (C), sub-

stituted ‘‘(in the case of a Government-owned, contrac-

tor-operated laboratory, subject to subsection (c) of 

this section) for’’ for ‘‘for Government-owned’’ and 

struck out ‘‘of Federal employees’’ before ‘‘that may be 

voluntarily’’. 
Subsec. (b). Pub. L. 101–189, § 3133(a)(2)(A), (C), in-

serted ‘‘, and, to the extent provided in an agency-ap-

proved joint work statement, a Government-owned, 

contractor-operated laboratory,’’ after ‘‘Government- 

operated Federal laboratory’’ in introductory provi-

sions and inserted concluding provisions ‘‘A Govern-

ment-owned, contractor-operated laboratory that en-

ters into a cooperative research and development 

agreement under subsection (a)(1) of this section may 

use or obligate royalties or other income accruing to 

such laboratory under such agreement with respect to 

any invention only (i) for payments to inventors; (ii) 

for the purposes described in section 3710c(a)(1)(B)(i), 

(ii), and (iv) of this title; and (iii) for scientific research 

and development consistent with the research and de-

velopment mission and objectives of the laboratory.’’ 
Subsec. (b)(2). Pub. L. 101–189, § 3133(a)(2)(B), sub-

stituted ‘‘a laboratory employee’’ for ‘‘a Federal em-

ployee’’. 
Subsec. (c)(3)(A). Pub. L. 101–189, § 3133(a)(3), sub-

stituted ‘‘standards of conduct for its employees’’ for 

‘‘employee standards of conduct’’. 
Subsec. (c)(5)(A). Pub. L. 101–189, § 3133(a)(4), inserted 

‘‘presented by the director of a Government-operated 

laboratory’’ after ‘‘any such agreement’’. 
Subsec. (c)(5)(B). Pub. L. 101–189, § 3133(a)(5), inserted 

‘‘by the director of a Government-operated laboratory’’ 

after ‘‘an agreement presented’’. 
Subsec. (c)(5)(C). Pub. L. 101–189, § 3133(a)(6), added 

subpar. (C). 
Subsec. (c)(7). Pub. L. 101–189, § 3133(a)(7), added par. 

(7). 
Subsec. (d)(2). Pub. L. 101–189, § 3133(a)(8)(B), amended 

par. (2) generally. Prior to amendment, par. (2) read as 

follows: ‘‘the term ‘laboratory’ means a facility or 

group of facilities owned, leased, or otherwise used by 

a Federal agency, a substantial purpose of which is the 

performance of research, development, or engineering 

by employees of the Federal Government.’’ 
Subsec. (d)(3). Pub. L. 101–189, § 3133(a)(8)(A), (C), 

added par. (3). 
Subsec. (g). Pub. L. 101–189, § 3133(b), added subsec. (g). 
1988—Subsec. (a)(2). Pub. L. 100–519, § 301(1), sub-

stituted ‘‘or other intellectual property developed at 

the laboratory and other inventions or other intellec-

tual property’’ for ‘‘at the laboratory and other inven-

tions’’. 
Subsec. (b)(4), (5). Pub. L. 100–519, § 301(2), added par. 

(4) and redesignated former par. (4) as (5). 

REVIEW OF COOPERATIVE RESEARCH AND DEVELOPMENT 

AGREEMENT PROCEDURES 

Pub. L. 106–404, § 8, Nov. 1, 2000, 114 Stat. 1746, pro-

vided that: 
‘‘(a) REVIEW.—Within 90 days after the date of the en-

actment of this Act [Nov. 1, 2000], each Federal agency 

with a federally funded laboratory that has in effect on 
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that date of the enactment one or more cooperative re-

search and development agreements under section 12 of 

the Stevenson-Wydler Technology Innovation Act of 

1980 (15 U.S.C. 3710a) shall report to the Committee on 

National Security of the National Science and Tech-

nology Council and the Congress on the general policies 

and procedures used by that agency to gather and con-

sider the views of other agencies on— 

‘‘(1) joint work statements under section 12(c)(5)(C) 

or (D) of the Stevenson-Wydler Technology Innova-

tion Act of 1980 (15 U.S.C. 3710a(c)(5)(C) or (D)); or 

‘‘(2) in the case of laboratories described in section 

12(d)(2)(A) of the Stevenson-Wydler Technology Inno-

vation Act of 1980 (15 U.S.C. 3710a(d)(2)(A)), coopera-

tive research and development agreements under 

such section 12, 

with respect to major proposed cooperative research 

and development agreements that involve critical na-

tional security technology or may have a significant 

impact on domestic or international competitiveness. 

‘‘(b) PROCEDURES.—Within 1 year after the date of the 

enactment of this Act [Nov. 1, 2000], the Committee on 

National Security of the National Science and Tech-

nology Council, in conjunction with relevant Federal 

agencies and national laboratories, shall— 

‘‘(1) determine the adequacy of existing procedures 

and methods for interagency coordination and aware-

ness with respect to cooperative research and devel-

opment agreements described in subsection (a); and 

‘‘(2) establish and distribute to appropriate Federal 

agencies— 

‘‘(A) specific criteria to indicate the necessity for 

gathering and considering the views of other agen-

cies on joint work statements or cooperative re-

search and development agreements as described in 

subsection (a); and 

‘‘(B) additional procedures, if any, for carrying 

out such gathering and considering of agency views 

with respect to cooperative research and develop-

ment agreements described in subsection (a). 

Procedures established under this subsection shall be 

designed to the extent possible to use or modify exist-

ing procedures, to minimize burdens on Federal agen-

cies, to encourage industrial partnerships with national 

laboratories, and to minimize delay in the approval or 

disapproval of joint work statements and cooperative 

research and development agreements. 

‘‘(c) LIMITATION.—Nothing in this Act [see Short Title 

of 2000 Amendment note set out under section 3701 of 

this title], nor any procedures established under this 

section shall provide to the Office of Science and Tech-

nology Policy, the National Science and Technology 

Council, or any Federal agency the authority to dis-

approve a cooperative research and development agree-

ment or joint work statement, under section 12 of the 

Stevenson-Wydler Technology Innovation Act of 1980 

(15 U.S.C. 3710a), of another Federal agency.’’ 

MAGNETIC LEVITATION TECHNOLOGY 

The Secretary of the Army, in cooperation with the 

Secretary of Transportation, authorized to conduct re-

search and development activities on magnetic levita-

tion technology using contracts or cooperative re-

search and development agreements under this section, 

see section 417 of Pub. L. 101–640, set out as a note 

under section 2313 of Title 33, Navigation and Navigable 

Waters. 

CONTRACT PROVISIONS 

Section 3133(d) of Pub. L. 101–189, as amended by Pub. 

L. 101–510, div. A, title VIII, § 828(a), Nov. 5, 1990, 104 

Stat. 1607, provided that: 

‘‘(1) Not later than 150 days after the date of enact-

ment of this Act [Nov. 29, 1989], each agency which has 

contracted with a non-Federal entity to operate a Gov-

ernment-owned laboratory shall propose for inclusion 

in that laboratory’s operating contract, to the extent 

not already included and subject to paragraph (6), ap-

propriate contract provisions that— 

‘‘(A) establish technology transfer, including coop-

erative research and development agreements, as a 

mission for the laboratory under section 11(a)(1) of 

the Stevenson-Wydler Technology Innovation Act of 

1980 [15 U.S.C. 3710(a)(1)]; 
‘‘(B) describe the respective obligations and respon-

sibilities of the agency and the laboratory with re-

spect to this part [part C (§§ 3131–3133) of title XXXI 

of div. C of Pub. L. 101–189, see Short Title of 1989 

Amendment note under section 3701 of this title] and 

section 12 of the Stevenson-Wydler Technology Inno-

vation Act of 1980 [15 U.S.C. 3710a]; 
‘‘(C) require that, except as provided in paragraph 

(2), no employee of the laboratory shall have a sub-

stantial role (including an advisory role) in the prep-

aration, negotiation, or approval of a cooperative re-

search and development agreement if, to such em-

ployee’s knowledge— 
‘‘(i) such employee, or the spouse, child, parent, 

sibling, or partner of such employee, or an organi-

zation (other than the laboratory) in which such 

employee serves as an officer, director, trustee, 

partner, or employee— 
‘‘(I) holds a financial interest in any entity, 

other than the laboratory, that has a substantial 

interest in the preparation, negotiation, or ap-

proval of the cooperative research and develop-

ment agreement; or 
‘‘(II) receives a gift or gratuity from any entity, 

other than the laboratory, that has a substantial 

interest in the preparation, negotiation, or ap-

proval of the cooperative research and develop-

ment agreement; or 
‘‘(ii) a financial interest in any entity, other than 

the laboratory, that has a substantial interest in 

the preparation, negotiation, or approval of the co-

operative research and development agreement, is 

held by any person or organization with whom such 

employee is negotiating or has any arrangement 

concerning prospective employment; 
‘‘(D) require that each employee of the laboratory 

who negotiates or approves a cooperative research 

and development agreement shall certify to the agen-

cy that the circumstances described in subparagraph 

(C)(i) and (ii) do not apply to such employee; 
‘‘(E) require the laboratory to widely disseminate 

information on opportunities to participate with the 

laboratory in technology transfer, including coopera-

tive research and development agreements; and 
‘‘(F) provides for an accounting of all royalty or 

other income received under cooperative research and 

development agreements. 
‘‘(2) The requirements described in paragraph (1)(C) 

and (D) shall not apply in a case where the negotiating 

or approving employee advises the agency that re-

viewed the applicable joint work statement under sec-

tion 12(c)(5)(C)(i) of the Stevenson-Wydler Technology 

Innovation Act of 1980 [15 U.S.C. 3710a(c)(5)(C)(i)] in ad-

vance of the matter in which he is to participate and 

the nature of any financial interest described in para-

graph (1)(C), and where the agency employee deter-

mines that such financial interest is not so substantial 

as to be considered likely to affect the integrity of the 

laboratory employee’s service in that matter. 
‘‘(3) Not later than 180 days after the date of enact-

ment of this Act [Nov. 29, 1989], each agency which has 

contracted with a non-Federal entity to operate a Gov-

ernment-owned laboratory shall submit a report to the 

Congress which includes a copy of each contract provi-

sion amended pursuant to this subsection. 
‘‘(4) No Government-owned, contractor-operated lab-

oratory may enter into a cooperative research and de-

velopment agreement under section 12 of the Steven-

son-Wydler Technology Innovation Act of 1980 [15 

U.S.C. 3710a] unless— 
‘‘(A) that laboratory’s operating contract contains 

the provisions described in paragraph (1)(A) through 

(F); or 
‘‘(B) such laboratory agrees in a separate writing to 

be bound by the provisions described in paragraph 

(1)(A) through (F). 
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1 So in original. Probably should be capitalized. 

‘‘(5) Any contract for a Government-owned, contrac-

tor-operated laboratory entered into after the expira-

tion of 150 days after the date of enactment of this Act 

[Nov. 29, 1989] shall contain the provisions described in 

paragraph (1)(A) through (F). 

‘‘(6) Contract provisions referred to in paragraph (1) 

shall include only such provisions as are necessary to 

carry out paragraphs (1) and (2) of this subsection.’’ 

[Pub. L. 101–510, div. A, title VIII, § 828(b), Nov. 5, 1990, 

104 Stat. 1607, provided that: ‘‘Paragraph (6) of 3133(d) of 

such Act [Pub. L. 101–189, set out above], as added by 

subsection (a), shall apply only to contracts entered 

into after the date of enactment of this Act [Nov. 5, 

1990].’’] 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 278n, 3710c, 3714, 

3715, 5528 of this title; title 7 section 7624; title 10 sec-

tions 2371a, 2500, 2519; title 23 sections 403, 502; title 33 

section 2313; title 35 section 209; title 42 sections 2123, 

13541; title 49 section 309. 

§ 3710b. Rewards for scientific, engineering, and 
technical personnel of Federal agencies 

The head of each Federal agency that is mak-
ing expenditures at a rate of more than 
$50,000,000 per fiscal year for research and devel-
opment in its Government-operated laboratories 
shall use the appropriate statutory authority to 
develop and implement a cash awards program 
to reward its scientific, engineering, and tech-
nical personnel for— 

(1) inventions, innovations, computer soft-
ware, or other outstanding scientific or tech-
nological contributions of value to the United 
States due to commercial application or due 
to contributions to missions of the Federal 
agency or the Federal government,1 or 

(2) exemplary activities that promote the 
domestic transfer of science and technology 
development within the Federal Government 
and result in utilization of such science and 
technology by American industry or business, 
universities, State or local governments, or 
other non-Federal parties. 

(Pub. L. 96–480, § 13, as added and renumbered 
§ 12, Pub. L. 99–502, §§ 6, 9(e)(1), Oct. 20, 1986, 100 
Stat. 1792, 1797; renumbered § 13, Pub. L. 100–418, 
title V, § 5122(a)(1), Aug. 23, 1988, 102 Stat. 1438; 
amended Pub. L. 100–519, title III, § 302, Oct. 24, 
1988, 102 Stat. 2597.) 

AMENDMENTS 

1988—Par. (1). Pub. L. 100–519 inserted ‘‘computer soft-

ware,’’ after ‘‘inventions, innovations,’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3714 of this title. 

§ 3710c. Distribution of royalties received by Fed-
eral agencies 

(a) In general 

(1) Except as provided in paragraphs (2) and 
(4), any royalties or other payments received by 
a Federal agency from the licensing and assign-
ment of inventions under agreements entered 
into by Federal laboratories under section 3710a 
of this title, and from the licensing of inven-
tions of Federal laboratories under section 207 of 
title 35 or under any other provision of law, 

shall be retained by the laboratory which pro-
duced the invention and shall be disposed of as 
follows: 

(A)(i) The head of the agency or laboratory, 
or such individual’s designee, shall pay each 
year the first $2,000, and thereafter at least 15 
percent, of the royalties or other payments, 
other than payments of patent costs as delin-
eated by a license or assignment agreement, 
to the inventor or coinventors, if the inven-
tor’s or coinventor’s rights are assigned to the 
United States. 

(ii) An agency or laboratory may provide ap-
propriate incentives, from royalties, or other 
payments, to laboratory employees who are 
not an inventor of such inventions but who 
substantially increased the technical value of 
such inventions. 

(iii) The agency or laboratory shall retain 
the royalties and other payments received 
from an invention until the agency or labora-
tory makes payments to employees of a lab-
oratory under clause (i) or (ii). 

(B) The balance of the royalties or other 
payments shall be transferred by the agency 
to its laboratories, with the majority share of 
the royalties or other payments from any in-
vention going to the laboratory where the in-
vention occurred. The royalties or other pay-
ments so transferred to any laboratory may be 
used or obligated by that laboratory during 
the fiscal year in which they are received or 
during the 2 succeeding fiscal years— 

(i) to reward scientific, engineering, and 
technical employees of the laboratory, in-
cluding developers of sensitive or classified 
technology, regardless of whether the tech-
nology has commercial applications; 

(ii) to further scientific exchange among 
the laboratories of the agency; 

(iii) for education and training of employ-
ees consistent with the research and devel-
opment missions and objectives of the agen-
cy or laboratory, and for other activities 
that increase the potential for transfer of 
the technology of the laboratories of the 
agency; 

(iv) for payment of expenses incidental to 
the administration and licensing of intellec-
tual property by the agency or laboratory 
with respect to inventions made at that lab-
oratory, including the fees or other costs for 
the services of other agencies, persons, or or-
ganizations for intellectual property man-
agement and licensing services; or 

(v) for scientific research and development 
consistent with the research and develop-
ment missions and objectives of the labora-
tory. 

(C) All royalties or other payments retained 
by the agency or laboratory after payments 
have been made pursuant to subparagraphs (A) 
and (B) that is unobligated and unexpended at 
the end of the second fiscal year succeeding 
the fiscal year in which the royalties and 
other payments were received shall be paid 
into the Treasury. 

(2) If, after payments to inventors under para-
graph (1), the royalties or other payments re-
ceived by an agency in any fiscal year exceed 5 
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percent of the budget of the agency for that 
year, 75 percent of such excess shall be paid to 
the Treasury of the United States and the re-
maining 25 percent may be used or obligated 
under paragraph (1)(B). Any funds not so used or 
obligated shall be paid into the Treasury of the 
United States. 

(3) Any payment made to an employee under 
this section shall be in addition to the regular 
pay of the employee and to any other awards 
made to the employee, and shall not affect the 
entitlement of the employee to any regular pay, 
annuity, or award to which he is otherwise enti-
tled or for which he is otherwise eligible or limit 
the amount thereof. Any payment made to an 
inventor as such shall continue after the inven-
tor leaves the laboratory or agency. Payments 
made under this section shall not exceed $150,000 
per year to any one person, unless the President 
approves a larger award (with the excess over 
$150,000 being treated as a Presidential award 
under section 4504 of title 5). 

(4) A Federal agency receiving royalties or 
other payments as a result of invention manage-
ment services performed for another Federal 
agency or laboratory under section 207 of title 
35, may retain such royalties or payments to the 
extent required to offset payments to inventors 
under clause (i) of paragraph (1)(A), costs and 
expenses incurred under clause (iv) of paragraph 
(1)(B), and the cost of foreign patenting and 
maintenance for any invention of the other 
agency. All royalties and other payments re-
maining after offsetting the payments to inven-
tors, costs, and expenses described in the preced-
ing sentence shall be transferred to the agency 
for which the services were performed, for dis-
tribution in accordance with paragraph (1)(B). 

(b) Certain assignments 

If the invention involved was one assigned to 
the Federal agency— 

(1) by a contractor, grantee, or participant, 
or an employee of a contractor, grantee, or 
participant, in an agreement or other arrange-
ment with the agency, or 

(2) by an employee of the agency who was 
not working in the laboratory at the time the 
invention was made, 

the agency unit that was involved in such as-
signment shall be considered to be a laboratory 
for purposes of this section. 

(c) Reports 

The Comptroller General shall transmit a re-
port to the appropriate committees of the Sen-
ate and House of Representatives on the effec-
tiveness of Federal technology transfer pro-
grams, including findings, conclusions, and rec-
ommendations for improvements in such pro-
grams. The report shall be integrated with, and 
submitted at the same time as, the report re-
quired by section 202(b)(3) of title 35. 

(Pub. L. 96–480, § 14, as added, renumbered § 13, 
and amended Pub. L. 99–502, §§ 7, 9(e)(1), (3), Oct. 
20, 1986, 100 Stat. 1792, 1797; renumbered § 14 and 
amended Pub. L. 100–418, title V, §§ 5122(a)(1), 
5162(a), Aug. 23, 1988, 102 Stat. 1438, 1450; Pub. L. 
100–519, title III, § 303(a), Oct. 24, 1988, 102 Stat. 
2597; Pub. L. 101–189, div. C, title XXXI, § 3133(c), 
Nov. 29, 1989, 103 Stat. 1677; Pub. L. 104–113, § 5, 

Mar. 7, 1996, 110 Stat. 777; Pub. L. 106–404, §§ 7(7), 
10(b), Nov. 1, 2000, 114 Stat. 1746, 1749.) 

AMENDMENTS 

2000—Subsec. (a)(1)(A)(i). Pub. L. 106–404, § 7(7)(A), (B), 

inserted ‘‘, other than payments of patent costs as de-

lineated by a license or assignment agreement,’’ after 

‘‘or other payments’’ and ‘‘, if the inventor’s or co-

inventor’s rights are assigned to the United States’’ be-

fore period at end. 

Subsec. (a)(1)(B). Pub. L. 106–404, § 7(7)(C), substituted 

‘‘2 succeeding fiscal years’’ for ‘‘succeeding fiscal year’’ 

in introductory provisions. 

Subsec. (a)(2). Pub. L. 106–404, § 7(7)(D), struck out 

‘‘Government-operated laboratories of the’’ before 

‘‘agency for that year,’’. 

Subsec. (b)(2). Pub. L. 106–404, § 7(7)(E), substituted 

‘‘invention’’ for ‘‘inventon’’. 

Subsec. (c). Pub. L. 106–404, § 10(b), amended heading 

and text of subsec. (c) generally. Prior to amendment, 

text read as follows: 

‘‘(1) In making their annual budget submissions Fed-

eral agencies shall submit, to the appropriate author-

ization and appropriation committees of both Houses of 

the Congress, summaries of the amount of royalties or 

other income received and expenditures made (includ-

ing inventor awards) under this section. 

‘‘(2) The Comptroller General, five years after Octo-

ber 20, 1986, shall review the effectiveness of the various 

royalty-sharing programs established under this sec-

tion and report to the appropriate committees of the 

House of Representatives and the Senate, in a timely 

manner, his findings, conclusions, and recommenda-

tions for improvements in such programs.’’ 

1996—Subsec. (a)(1). Pub. L. 104–113, § 5(1), amended 

par. (1) generally, restructuring subpar. (A) to require 

head of agency or his designee to pay each year first 

$2,000, and thereafter at least 15 percent of royalties or 

other income received by agency on account of any in-

vention to inventor or coinventors if they had assigned 

their rights in invention to United States and to au-

thorize agencies to provide incentives to laboratory 

employees who substantially increase technical value 

of inventions, restructuring subpar. (B) to reorder cls. 

(i) to (iv), to add cl. (v), and to strike out closing provi-

sions which required unobligated or unused funds to be 

paid into Treasury, and adding subpar. (C). 

Subsec. (a)(2). Pub. L. 104–113, § 5(2), in first sentence, 

inserted ‘‘or other payments’’ after ‘‘royalties’’ and 

substituted ‘‘under paragraph (1)(B)’’ for ‘‘for the pur-

poses described in clauses (i) through (iv) of paragraph 

(1)(B) during that fiscal year or the succeeding fiscal 

year’’. 

Subsec. (a)(3). Pub. L. 104–113, § 5(3), substituted 

‘‘$150,000’’ for ‘‘$100,000’’ in two places. 

Subsec. (a)(4). Pub. L. 104–113, § 5(4), in first sentence, 

substituted ‘‘other payments’’ for ‘‘other income’’, 

‘‘such royalties or payments’’ for ‘‘such royalties or in-

come’’, ‘‘offset payments to inventors’’ for ‘‘offset the 

payment of royalties to inventors’’, and ‘‘clause (iv) of 

paragraph (1)(B)’’ for ‘‘clause (i) of paragraph (1)(B)’’ 

and, in second sentence, substituted ‘‘other payments’’ 

for ‘‘other income’’, substituted ‘‘offsetting the pay-

ments to inventors’’ for ‘‘payment of the royalties’’, 

and struck out ‘‘clauses (i) through (iv) of’’ before 

‘‘paragraph (1)(B)’’. 

Subsec. (b)(1). Pub. L. 104–113, § 5(5), amended par. (1) 

generally. Prior to amendment, par. (1) read as follows: 

‘‘by a contractor, grantee, or participant in a coopera-

tive agreement with the agency, or’’. 

1989—Subsec. (a)(1). Pub. L. 101–189, § 3133(c)(1), in in-

troductory provisions, inserted ‘‘by Government-oper-

ated Federal laboratories’’ after ‘‘entered into’’ and 

made technical amendment to reference to section 

3710a of this title to correct reference to corresponding 

section of original Act, requiring no change in text. 

Subsec. (a)(1)(B)(ii). Pub. L. 101–189, § 3133(c)(2), in-

serted ‘‘, including payments to inventors and devel-

opers of sensitive or classified technology, regardless of 
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whether the technology has commercial applications’’ 

after ‘‘that laboratory’’. 

Subsec. (a)(1)(B)(iv). Pub. L. 101–189, § 3133(c)(3), sub-

stituted ‘‘technology of the laboratories’’ for ‘‘tech-

nology of the Government-operated laboratories’’. 

1988—Subsec. (a)(1)(A)(i). Pub. L. 100–519, § 303(a)(1), 

substituted ‘‘has assigned his or her rights in the inven-

tion to the United States’’ for ‘‘was an employee of the 

agency at the time the invention was made’’. 

Subsec. (a)(1)(A)(ii). Pub. L. 100–519, § 303(a)(2), sub-

stituted ‘‘under clause (i)’’ for ‘‘who were employed by 

the agency at the time the invention was made and 

whose names appear on licensed inventions’’. 

Subsec. (a)(4). Pub. L. 100–418, § 5162(a), substituted 

‘‘may’’ for ‘‘shall’’ and ‘‘any invention of the other 

agency’’ for ‘‘such invention performed at the request 

of the other agency or laboratory’’ in first sentence. 

1986—Subsec. (a)(1). Pub. L. 99–502, § 9(e)(3), in intro-

ductory par. made technical amendment to reference to 

section 3710a of this title to reflect renumbering of cor-

responding section of original act. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 303(b) of Pub. L. 100–519 provided that: ‘‘This 

section [amending this section] shall be effective as of 

October 20, 1986.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3704b, 3710a, 3714 

of this title. 

§ 3710d. Employee activities 

(a) In general 

If a Federal agency which has ownership of or 
the right of ownership to an invention made by 
a Federal employee does not intend to file for a 
patent application or otherwise to promote com-
mercialization of such invention, the agency 
shall allow the inventor, if the inventor is a 
Government employee or former employee who 
made the invention during the course of employ-
ment with the Government, to obtain or retain 
title to the invention (subject to reservation by 
the Government of a nonexclusive, nontrans-
ferrable, irrevocable, paid-up license to practice 
the invention or have the invention practiced 
throughout the world by or on behalf of the Gov-
ernment). In addition, the agency may condition 
the inventor’s right to title on the timely filing 
of a patent application in cases when the Gov-
ernment determines that it has or may have a 
need to practice the invention. 

(b) ‘‘Special Government employees’’ defined 

For purposes of this section, Federal employ-
ees include ‘‘special Government employees’’ as 
defined in section 202 of title 18. 

(c) Relationship to other laws 

Nothing in this section is intended to limit or 
diminish existing authorities of any agency. 

(Pub. L. 96–480, § 15, as added and renumbered 
§ 14, Pub. L. 99–502, §§ 8, 9(e)(1), Oct. 20, 1986, 100 
Stat. 1794, 1797; renumbered § 15, Pub. L. 100–418, 
title V, § 5122(a)(1), Aug. 23, 1988, 102 Stat. 1438; 
amended Pub. L. 104–113, § 6, Mar. 7, 1996, 110 
Stat. 779.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–113 substituted ‘‘owner-

ship of or the right of ownership to an invention made 

by a Federal employee’’ for ‘‘the right of ownership to 

an invention under this chapter’’ and inserted ‘‘obtain 

or’’ before ‘‘retain title to the invention’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3708 of this title. 

§ 3711. National Technology Medal 

(a) Establishment 

There is hereby established a National Tech-
nology Medal, which shall be of such design and 
materials and bear such inscriptions as the 
President, on the basis of recommendations sub-
mitted by the Office of Science and Technology 
Policy, may prescribe. 

(b) Award 

The President shall periodically award the 
medal, on the basis of recommendations re-
ceived from the Secretary or on the basis of 
such other information and evidence as he 
deems appropriate, to individuals or companies, 
which in his judgment are deserving of special 
recognition by reason of their outstanding con-
tributions to the promotion of technology or 
technological manpower for the improvement of 
the economic, environmental, or social well- 
being of the United States. 

(c) Presentation 

The presentation of the award shall be made 
by the President with such ceremonies as he 
may deem proper. 

(Pub. L. 96–480, § 16, formerly § 12, Oct. 21, 1980, 94 
Stat. 2319; renumbered § 16, Pub. L. 99–502, § 2, 
Oct. 20, 1986, 100 Stat. 1785; renumbered § 15, Pub. 
L. 99–502, § 9(e)(1), Oct. 20, 1986, 100 Stat. 1797; re-
numbered § 16, Pub. L. 100–418, title V, 
§ 5122(a)(1), Aug. 23, 1988, 102 Stat. 1438.) 

NATIONAL TECHNOLOGY MEDAL FOR ENVIRONMENTAL 

TECHNOLOGY 

Pub. L. 105–309, § 10, Oct. 30, 1998, 112 Stat. 2939, pro-

vided that: ‘‘In the administration of section 16 of the 

Stevenson-Wydler Technology Innovation Act of 1980 

(15 U.S.C. 3711), Environmental Technology shall be es-

tablished as a separate nomination category with ap-

propriate unique criteria for that category.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3713 of this title. 

§ 3711a. Malcolm Baldrige National Quality 
Award 

(a) Establishment 

There is hereby established the Malcolm 
Baldrige National Quality Award, which shall be 
evidenced by a medal bearing the inscriptions 
‘‘Malcolm Baldrige National Quality Award’’ 
and ‘‘The Quest for Excellence’’. The medal shall 
be of such design and materials and bear such 
additional inscriptions as the Secretary may 
prescribe. 

(b) Making and presentation of award 

(1) The President (on the basis of recommenda-
tions received from the Secretary), or the Sec-
retary, shall periodically make the award to 
companies and other organizations which in the 
judgment of the President or the Secretary have 
substantially benefited the economic or social 
well-being of the United States through im-
provements in the quality of their goods or serv-
ices resulting from the effective practice of 
quality management, and which as a con-
sequence are deserving of special recognition. 
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(2) The presentation of the award shall be 
made by the President or the Secretary with 
such ceremonies as the President or the Sec-
retary may deem proper. 

(3) An organization to which an award is made 
under this section, and which agrees to help 
other American organizations improve their 
quality management, may publicize its receipt 
of such award and use the award in its advertis-
ing, but it shall be ineligible to receive another 
such award in the same category for a period of 
5 years. 

(c) Categories in which award may be given 

(1) Subject to paragraph (2), separate awards 
shall be made to qualifying organizations in 
each of the following categories— 

(A) Small businesses. 
(B) Companies or their subsidiaries. 
(C) Companies which primarily provide serv-

ices. 
(D) Health care providers. 
(E) Education providers. 

(2) The Secretary may at any time expand, 
subdivide, or otherwise modify the list of cat-
egories within which awards may be made as 
initially in effect under paragraph (1), and may 
establish separate awards for other organiza-
tions including units of government, upon a de-
termination that the objectives of this section 
would be better served thereby; except that any 
such expansion, subdivision, modification, or es-
tablishment shall not be effective unless and 
until the Secretary has submitted a detailed de-
scription thereof to the Congress and a period of 
30 days has elapsed since that submission. 

(3) Not more than two awards may be made 
within any subcategory in any year, unless the 
Secretary determines that a third award is mer-
ited and can be given at no additional cost to 
the Federal Government (and no award shall be 
made within any category or subcategory if 
there are no qualifying enterprises in that cat-
egory or subcategory). 

(d) Criteria for qualification 

(1) An organization may qualify for an award 
under this section only if it— 

(A) applies to the Director of the National 
Institute of Standards and Technology in writ-
ing, for the award, 

(B) permits a rigorous evaluation of the way 
in which its business and other operations 
have contributed to improvements in the qual-
ity of goods and services, and 

(C) meets such requirements and specifica-
tions as the Secretary, after receiving recom-
mendations from the Board of Overseers estab-
lished under paragraph (2)(B) and the Director 
of the National Institute of Standards and 
Technology, determines to be appropriate to 
achieve the objectives of this section. 

In applying the provisions of subparagraph (C) 
with respect to any organization, the Director of 
the National Institute of Standards and Tech-
nology shall rely upon an intensive evaluation 
by a competent board of examiners which shall 
review the evidence submitted by the organiza-
tion and, through a site visit, verify the accu-
racy of the quality improvements claimed. The 
examination should encompass all aspects of the 

organization’s current practice of quality man-
agement, as well as the organization’s provision 
for quality management in its future goals. The 
award shall be given only to organizations 
which have made outstanding improvements in 
the quality of their goods or services (or both) 
and which demonstrate effective quality man-
agement through the training and involvement 
of all levels of personnel in quality improve-
ment. 

(2)(A) The Director of the National Institute of 
Standards and Technology shall, under appro-
priate contractual arrangements, carry out the 
Director’s responsibilities under subparagraphs 
(A) and (B) of paragraph (1) through one or more 
broad-based nonprofit entities which are leaders 
in the field of quality management and which 
have a history of service to society. 

(B) The Secretary shall appoint a board of 
overseers for the award, consisting of at least 
five persons selected for their preeminence in 
the field of quality management. This board 
shall meet annually to review the work of the 
contractor or contractors and make such sug-
gestions for the improvement of the award proc-
ess as they deem necessary. The board shall re-
port the results of the award activities to the 
Director of the National Institute of Standards 
and Technology each year, along with its recom-
mendations for improvement of the process. 

(e) Information and technology transfer program 

The Director of the National Institute of 
Standards and Technology shall ensure that all 
program participants receive the complete re-
sults of their audits as well as detailed expla-
nations of all suggestions for improvements. 
The Director shall also provide information 
about the awards and the successful quality im-
provement strategies and programs of the 
award-winning participants to all participants 
and other appropriate groups. 

(f) Funding 

The Secretary is authorized to seek and accept 
gifts from public and private sources to carry 
out the program under this section. If additional 
sums are needed to cover the full cost of the pro-
gram, the Secretary shall impose fees upon the 
organizations applying for the award in amounts 
sufficient to provide such additional sums. The 
Director is authorized to use appropriated funds 
to carry out responsibilities under this chapter. 

(g) Report 

The Secretary shall prepare and submit to the 
President and the Congress, within 3 years after 
August 20, 1987, a report on the progress, find-
ings, and conclusions of activities conducted 
pursuant to this section along with recom-
mendations for possible modifications thereof. 

(Pub. L. 96–480, § 17, formerly § 16, as added Pub. 
L. 100–107, § 3(a), Aug. 20, 1987, 101 Stat. 725; re-
numbered § 17 and amended Pub. L. 100–418, title 
V, §§ 5115(b)(2)(A), 5122(a)(1), Aug. 23, 1988, 102 
Stat. 1433, 1438; Pub. L. 102–245, title III, § 305, 
Feb. 14, 1992, 106 Stat. 20; Pub. L. 105–309, § 3, Oct. 
30, 1998, 112 Stat. 2935.) 

AMENDMENTS 

1998—Subsec. (c)(1)(D), (E). Pub. L. 105–309, § 3(b), 

added subpars. (D) and (E). 



Page 1485 TITLE 15—COMMERCE AND TRADE § 3711c 

Subsec. (c)(3). Pub. L. 105–309, § 3(a), inserted ‘‘, unless 

the Secretary determines that a third award is merited 

and can be given at no additional cost to the Federal 

Government’’ after ‘‘in any year’’. 
1992—Subsec. (f). Pub. L. 102–245 inserted at end ‘‘The 

Director is authorized to use appropriated funds to 

carry out responsibilities under this chapter.’’ 
1988—Subsecs. (d), (e). Pub. L. 100–418, § 5115(b)(2)(A), 

substituted ‘‘National Institute of Standards and Tech-

nology’’ for ‘‘National Bureau of Standards’’ wherever 

appearing. 

FINDINGS AND PURPOSES 

Section 2 of Pub. L. 100–107 provided that: 
‘‘(a) FINDINGS.—The Congress finds and declares 

that— 
‘‘(1) the leadership of the United States in product 

and process quality has been challenged strongly (and 

sometimes successfully) by foreign competition, and 

our Nation’s productivity growth has improved less 

than our competitors over the last two decades; 
‘‘(2) American business and industry are beginning 

to understand that poor quality costs companies as 

much as 20 percent of sales revenues nationally, and 

that improved quality of goods and services goes 

hand in hand with improved productivity, lower 

costs, and increased profitability; 
‘‘(3) strategic planning for quality and quality im-

provement programs, through a commitment to ex-

cellence in manufacturing and services, are becoming 

more and more essential to the well-being of our Na-

tion’s economy and our ability to compete effectively 

in the global marketplace; 
‘‘(4) improved management understanding of the 

factory floor, worker involvement in quality, and 

greater emphasis on statistical process control can 

lead to dramatic improvements in the cost and qual-

ity of manufactured products; 
‘‘(5) the concept of quality improvement is directly 

applicable to small companies as well as large, to 

service industries as well as manufacturing, and to 

the public sector as well as private enterprise; 
‘‘(6) in order to be successful, quality improvement 

programs must be management-led and customer-ori-

ented and this may require fundamental changes in 

the way companies and agencies do business; 
‘‘(7) several major industrial nations have success-

fully coupled rigorous private sector quality audits 

with national awards giving special recognition to 

those enterprises the audits identify as the very best; 

and 
‘‘(8) a national quality award program of this kind 

in the United States would help improve quality and 

productivity by— 
‘‘(A) helping to stimulate American companies to 

improve quality and productivity for the pride of 

recognition while obtaining a competitive edge 

through increased profits, 
‘‘(B) recognizing the achievements of those com-

panies which improve the quality of their goods and 

services and providing an example to others, 
‘‘(C) establishing guidelines and criteria that can 

be used by business, industrial, governmental, and 

other organizations in evaluating their own quality 

improvement efforts, and 
‘‘(D) providing specific guidance for other Amer-

ican organizations that wish to learn how to man-

age for high quality by making available detailed 

information on how winning organizations were 

able to change their cultures and achieve eminence. 
‘‘(b) PURPOSE.—It is the purpose of this Act [enacting 

section 3711a of this title, amending section 3708 of this 

title, and enacting provisions set out as a note under 

section 3701 of this title] to provide for the establish-

ment and conduct of a national quality improvement 

program under which (1) awards are given to selected 

companies and other organizations in the United States 

that practice effective quality management and as a re-

sult make significant improvements in the quality of 

their goods and services, and (2) information is dissemi-

nated about the successful strategies and programs.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3708 of this title. 

§ 3711b. Conference on advanced automotive 
technologies 

Not later than 180 days after December 18, 
1991, the Secretary of Commerce, through the 
Under Secretary of Commerce for Technology, 
in consultation with other appropriate officials, 
shall convene a conference of domestic motor 
vehicle manufacturers, parts suppliers, Federal 
laboratories, and motor vehicle users to explore 
ways in which cooperatively they can improve 
the competitiveness of the United States motor 
vehicle industry by developing new technologies 
which will enhance the safety and energy sav-
ings, and lessen the environmental impact of do-
mestic motor vehicles, and the results of such 
conference shall be published and then submit-
ted to the President and to the Committees on 
Science, Space, and Technology and Public 
Works and Transportation of the House of Rep-
resentatives and the Committee on Commerce, 
Science, and Transportation of the Senate. 

(Pub. L. 96–480, § 18, as added Pub. L. 102–240, 
title VI, § 6019, Dec. 18, 1991, 105 Stat. 2183.) 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

Committee on Public Works and Transportation of 

House of Representatives treated as referring to Com-

mittee on Transportation and Infrastructure of House 

of Representatives by section 1(a) of Pub. L. 104–14, set 

out as a note preceding section 21 of Title 2. 

§ 3711c. Advanced motor vehicle research award 

(a) Establishment 

There is established a National Award for the 
Advancement of Motor Vehicle Research and 
Development. The award shall consist of a 
medal, and a cash prize if funding is available 
for the prize under subsection (c) of this section. 
The medal shall be of such design and materials 
and bear inscriptions as is determined by the 
Secretary of Transportation. 

(b) Making and presenting award 

The Secretary of Transportation shall periodi-
cally make and present the award to domestic 
motor vehicle manufacturers, suppliers, or Fed-
eral laboratory personnel who, in the opinion of 
the Secretary of Transportation, have substan-
tially improved domestic motor vehicle research 
and development in safety, energy savings, or 
environmental impact. No person may receive 
the award more than once every 5 years. 

(c) Funding for award 

The Secretary of Transportation may seek and 
accept gifts of money from private sources for 
the purpose of making cash prize awards under 
this section. Such money may be used only for 
that purpose, and only such money may be used 
for that purpose. 

(Pub. L. 96–480, § 19, as added Pub. L. 102–240, 
title VI, § 6019, Dec. 18, 1991, 105 Stat. 2184.) 
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1 See References in Text note below. 

§ 3712. Personnel exchanges 

The Secretary and the National Science Foun-
dation, jointly, shall establish a program to fos-
ter the exchange of scientific and technical per-
sonnel among academia, industry, and Federal 
laboratories. Such program shall include both 
(1) federally supported exchanges and (2) efforts 
to stimulate exchanges without Federal funding. 

(Pub. L. 96–480, § 20, formerly § 13, Oct. 21, 1980, 94 
Stat. 2320; renumbered § 17, Pub. L. 99–502, § 2, 
Oct. 20, 1986, 100 Stat. 1785; renumbered § 16, Pub. 
L. 99–502, § 9(e)(1), Oct. 20, 1986, 100 Stat. 1797; re-
numbered § 17, Pub. L. 100–107, § 3(a), Aug. 20, 
1987, 101 Stat. 725; renumbered § 18, Pub. L. 
100–418, title V, § 5122(a)(1), Aug. 23, 1988, 102 
Stat. 1438; renumbered § 20, Pub. L. 102–240, title 
VI, § 6019, Dec. 18, 1991, 105 Stat. 2183.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3708 of this title. 

§ 3713. Authorization of appropriations 

(a)(1) There is authorized to be appropriated to 
the Secretary for the purposes of carrying out 
sections 3704, 3710(g), and 3711 of this title not to 
exceed $3,400,000 for the fiscal year ending Sep-
tember 30, 1988. 

(2) Of the amount authorized under paragraph 
(1) of this subsection, $2,400,000 is authorized 
only for the Office of Productivity, Technology, 
and Innovation; $500,000 is authorized only for 
the purpose of carrying out the requirements of 
the Japanese technical literature program es-
tablished under section 3704(d) of this title; and 
$500,000 is authorized only for the patent licens-
ing activities of the National Technical Infor-
mation Service. 

(b) In addition to the authorization of appro-
priations provided under subsection (a) of this 
section, there is authorized to be appropriated 
to the Secretary for the purposes of carrying out 
section 3704a of this title not to exceed $500,000 
for the fiscal year ending September 30, 1988, 
$1,000,000 for the fiscal year ending September 
30, 1989, and $1,500,000 for the fiscal year ending 
September 30, 1990. 

(c) Such sums as may be appropriated under 
subsections (a) and (b) of this section shall re-
main available until expended. 

(d) To enable the National Science Foundation 
to carry out its powers and duties under this 
chapter only such sums may be appropriated as 
the Congress may authorize by law. 

(Pub. L. 96–480, § 21, formerly § 14, Oct. 21, 1980, 94 
Stat. 2320; renumbered § 18, Pub. L. 99–502, § 2, 
Oct. 20, 1986, 100 Stat. 1785; renumbered § 17, Pub. 
L. 99–502, § 9(e)(1), Oct. 20, 1986, 100 Stat. 1797; re-
numbered § 18, Pub. L. 100–107, § 3(a), Aug. 20, 
1987, 101 Stat. 725; renumbered § 19 and amended 
Pub. L. 100–418, title V, §§ 5122(a)(1), 5152, Aug. 23, 
1988, 102 Stat. 1438, 1449; renumbered § 21, Pub. L. 
102–240, title VI, § 6019, Dec. 18, 1991, 105 Stat. 
2183.) 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–418, § 5152, amended sub-

sec. (a) generally. Prior to amendment, subsec. (a) read 

as follows: ‘‘There is authorized to be appropriated to 

the Secretary for purposes of carrying out section 3705 

of this title, not to exceed $19,000,000 for the fiscal year 

ending September 30, 1981, $40,000,000 for fiscal year 

ending September 30, 1982, $50,000,000 for the fiscal year 

ending September 30, 1983, and $60,000,000 for each of the 

fiscal years ending September 30, 1984, and 1985.’’ 

Subsec. (b). Pub. L. 100–418, § 5152, amended subsec. (b) 

generally. Prior to amendment, subsec. (b) read as fol-

lows: ‘‘In addition to authorizations of appropriations 

under subsection (a) of this section, there is authorized 

to be appropriated to the Secretary for purposes of car-

rying out the provisions of this chapter, not to exceed 

$5,000,000 for the fiscal year ending September 30, 1981, 

$9,000,000 for the fiscal year ending September 30, 1982, 

and $14,000,000 for each of the fiscal years ending Sep-

tember 30, 1983, 1984, and 1985.’’ 

§ 3714. Spending authority 

No payments shall be made or contracts shall 
be entered into pursuant to the provisions of 
this chapter (other than sections 3710a, 3710b, 
and 3710c of this title) except to such extent or 
in such amounts as are provided in advance in 
appropriation Acts. 

(Pub. L. 96–480, § 22, formerly § 15, Oct. 21, 1980, 94 
Stat. 2320; renumbered § 19, Pub. L. 99–502, § 2, 
Oct. 20, 1986, 100 Stat. 1785; renumbered § 18, and 
amended Pub. L. 99–502, § 9(b)(13), (e)(1), (4), Oct. 
20, 1986, 100 Stat. 1796, 1797; renumbered § 19, Pub. 
L. 100–107, § 3(a), Aug. 20, 1987, 101 Stat. 725; re-
numbered § 20, Pub. L. 100–418, title V, 
§ 5122(a)(1), Aug. 23, 1988, 102 Stat. 1438; renum-
bered § 22, Pub. L. 102–240, title VI, § 6019, Dec. 18, 
1991, 105 Stat. 2183; Pub. L. 106–404, § 7(8), Nov. 1, 
2000, 114 Stat. 1746.) 

AMENDMENTS 

2000—Pub. L. 106–404 made technical amendments to 

references in original act which appear in text as ref-

erences to sections 3710a, 3710b, and 3710c of this title. 

1986—Pub. L. 99–502, § 9(e)(4), made technical amend-

ment to references to sections 3710a, 3710b, and 3710c of 

this title to reflect renumbering of corresponding sec-

tions of original act. 

Pub. L. 99–502, § 9(b)(13), inserted exception relating to 

sections 3710a, 3710b, and 3710c of this title. 

§ 3715. Use of partnership intermediaries 

(a) Authority 

Subject to the approval of the Secretary or 
head of the affected department or agency, the 
Director of a Federal laboratory, or in the case 
of a federally funded research and development 
center that is not a laboratory (as defined in 
section 3710a(d)(2) of this title), the Federal em-
ployee who is the contract officer, may— 

(1) enter into a contract or memorandum of 
understanding with a partnership inter-
mediary that provides for the partnership 
intermediary to perform services for the Fed-
eral laboratory that increase the likelihood of 
success in the conduct of cooperative or joint 
activities of such Federal laboratory with 
small business firms, institutions of higher 
education as defined in section 1141(a) 1 of title 
20, or educational institutions within the 
meaning of section 2194 of title 10; and 

(2) pay the Federal costs of such contract or 
memorandum of understanding out of funds 
available for the support of the technology 
transfer function pursuant to section 3710(b) of 
this title. 
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(b) Omitted 

(c) ‘‘Partnership intermediary’’ defined 

For purposes of this section, the term ‘‘part-
nership intermediary’’ means an agency of a 
State or local government, or a nonprofit entity 
owned in whole or in part by, chartered by, fund-
ed in whole or in part by, or operated in whole 
or in part by or on behalf of a State or local gov-
ernment, that assists, counsels, advises, evalu-
ates, or otherwise cooperates with small busi-
ness firms, institutions of higher education as 
defined in section 1141(a) 1 of title 20, or edu-
cational institutions within the meaning of sec-
tion 2194 of title 10, that need or can make de-
monstrably productive use of technology-related 
assistance from a Federal laboratory, including 
State programs receiving funds under coopera-
tive agreements entered into under section 
5121(b) of the Omnibus Trade and Competitive-
ness Act of 1988 (15 U.S.C. 278l note). 

(Pub. L. 96–480, § 23, formerly § 21, as added Pub. 
L. 101–510, div. A, title VIII, § 827(a), Nov. 5, 1990, 
104 Stat. 1606; amended Pub. L. 102–190, div. A, 
title VIII, § 836, Dec. 5, 1991, 105 Stat. 1448; re-
numbered § 23, Pub. L. 102–240, title VI, § 6019, 
Dec. 18, 1991, 105 Stat. 2183; Pub. L. 106–404, § 9, 
Nov. 1, 2000, 114 Stat. 1747.) 

REFERENCES IN TEXT 

Section 1141(a) of title 20, referred to in subsecs. (a)(1) 

and (c), was repealed by Pub. L. 105–244, § 3, title I, 

§ 101(b), title VII, § 702, Oct. 7, 1998, 112 Stat. 1585, 1616, 

1803, effective Oct. 1, 1998. However, the term ‘‘institu-

tion of higher education’’ is defined in section 1001 of 

Title 20, Education. 

CODIFICATION 

Subsec. (b) of this section, which required the Sec-

retary to include in each triennial report required 

under section 3704d of this title a discussion and eval-

uation of activities carried out pursuant to this sec-

tion, was omitted because of the termination of the tri-

ennial reporting requirement. See Codification note set 

out after section 3704a of this title. 

AMENDMENTS 

2000—Subsec. (a)(1). Pub. L. 106–404, § 9(1), inserted 

‘‘, institutions of higher education as defined in section 

1141(a) of title 20, or educational institutions within the 

meaning of section 2194 of title 10’’ after ‘‘small busi-

ness firms’’. 

Subsec. (c). Pub. L. 106–404, § 9(2), inserted 

‘‘, institutions of higher education as defined in section 

1141(a) of title 20, or educational institutions within the 

meaning of section 2194 of title 10,’’ after ‘‘small busi-

ness firms’’. 

1991—Subsec. (a). Pub. L. 102–190 inserted ‘‘that is not 

a laboratory (as defined in section 3710a(d)(2) of this 

title)’’ after ‘‘center’’ in introductory provisions. 

§ 3716. Critical industries 

(a) Identification of industries and development 
of plan 

The Secretary shall— 
(1) identify those civilian industries in the 

United States that are necessary to support a 
robust manufacturing infrastructure and criti-
cal to the economic security of the United 
States; and 

(2) list the major research and development 
initiatives being undertaken, and the substan-
tial investments being made, by the Federal 

Government, including its research labora-
tories, in each of the critical industries identi-
fied under paragraph (1). 

(b) Initial report 

The Secretary shall submit a report to the 
Congress within 1 year after February 14, 1992, 
on the actions taken under subsection (a) of this 
section. 

(Pub. L. 102–245, title V, § 504, Feb. 14, 1992, 106 
Stat. 24.) 

CODIFICATION 

Subsec. (c) of this section, which required the Sec-

retary to annually submit to Congress an update of the 

report submitted under subsec. (b) of this section, ter-

minated, effective May 15, 2000, pursuant to section 3003 

of Pub. L. 104–66, as amended, set out as a note under 

section 1113 of Title 31, Money and Finance. See, also, 

page 52 of House Document No. 103–7. 

Section was enacted as part of the American Tech-

nology Preeminence Act of 1991, and not as part of the 

Stevenson-Wydler Technology Innovation Act of 1980 

which comprises this chapter. 

§ 3717. National Quality Council 

(a) Establishment and functions 

There is established a National Quality Coun-
cil (hereafter in this section referred to as the 
‘‘Council’’). The functions of the Council shall 
be— 

(1) to establish national goals and priorities 
for Quality performance in business, edu-
cation, government, and all other sectors of 
the Nation; 

(2) to encourage and support the voluntary 
adoption of these goals and priorities by com-
panies, unions, professional and business asso-
ciations, coalition groups, and units of govern-
ment, as well as private and nonprofit organi-
zations; 

(3) to arouse and maintain the interest of 
the people of the United States in Quality per-
formance, and to encourage the adoption and 
institution of Quality performance methods by 
all corporations, government agencies, and 
other organizations; and 

(4) to conduct a White House Conference on 
Quality Performance in the American Work-
place that would bring together in a single 
forum national leaders in business, labor, edu-
cation, professional societies, the media, gov-
ernment, and politics to address Quality per-
formance as a means of improving United 
States competitiveness. 

(b) Membership 

The Council shall consist of not less than 17 or 
more than 20 members, appointed by the Sec-
retary. Members shall include— 

(1) at least 2 but not more than 3 representa-
tives from manufacturing industry; 

(2) at least 2 but not more than 3 representa-
tives from service industry; 

(3) at least 2 but not more than 3 representa-
tives from national Quality not-for-profit or-
ganizations; 

(4) two representatives from education, one 
with expertise in elementary and secondary 
education, and one with expertise in post-sec-
ondary education; 

(5) one representative from labor; 
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(6) one representative from professional soci-
eties; 

(7) one representative each from local and 
State government; 

(8) one representative from the Federal 
Quality Institute; 

(9) one representative from the National In-
stitute of Standards and Technology; 

(10) one representative from the Department 
of Defense; 

(11) one representative from a civilian Fed-
eral agency not otherwise represented on the 
Council, to be rotated among such agencies 
every 2 years; and 

(12) one representative from the Foundation 
for the Malcolm Baldrige National Quality 
Award. 

(c) Terms 

The term of office of each member of the 
Council appointed under paragraphs (1) through 
(7) of subsection (b) of this section shall be 2 
years, except that when making the initial ap-
pointments under such paragraphs; the Sec-
retary shall appoint not more than 50 percent of 
the members to 1 year terms. No member ap-
pointed under such paragraphs shall serve on the 
Council for more than 2 consecutive terms. 

(d) Chairman and Vice Chairman 

The Secretary shall designate one of the mem-
bers initially appointed to the Council as Chair-
man. Thereafter, the members of the Council 
shall annually elect one of their number as 
Chairman. The members of the Council shall 
also annually elect one of their members as Vice 
Chairman. No individual shall serve as Chair-
man or Vice Chairman for more than 2 consecu-
tive years. 

(e) Executive Director and employees 

The Council shall appoint and fix the com-
pensation of an Executive Director, who shall 
hire and fix the compensation of such additional 
employees as may be necessary to assist the 
Council in carrying out its functions. In hiring 
such additional employees, the Executive Direc-
tor shall ensure that no individual hired has a 
conflict of interest with the responsibilities of 
the Council. 

(f) Funding 

There is established in the Treasury of the 
United States a National Quality Performance 
Trust Fund, into which all funds received by the 
Council, through private donations or otherwise, 
shall be deposited. Amounts in such Trust Fund 
shall be available to the Council, to the extent 
provided in advance in appropriations Acts, for 
the purpose of carrying out the functions of the 
Council under this Act. 

(g) Contributions 

The Council may not accept private donations 
from a single source in excess of $25,000 per year. 
Private donations from a single source in excess 
of $10,000 per year may be accepted by the Coun-
cil only on approval of two-thirds of the Council. 

(h) Annual report 

The Council shall annually submit to the 
President and the Congress a comprehensive and 
detailed report on— 

(1) the progress in meeting the goals and pri-
orities established by the Council; 

(2) the Council’s operations, activities, and 
financial condition; 

(3) contributions to the Council from non- 
Federal sources; 

(4) plans for the Council’s operations and ac-
tivities for the future; and 

(5) any other information or recommenda-
tions the Council considers appropriate. 

(Pub. L. 102–245, title V, § 507, Feb. 14, 1992, 106 
Stat. 27.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (f), is Pub. L. 102–245, 

Feb. 14, 1992, 106 Stat. 7, known as the American Tech-

nology Preeminence Act of 1991. For complete classi-

fication of this Act to the Code, see Short Title of 1992 

Amendment note set out under section 3701 of this title 

and Tables. 

CODIFICATION 

Section was enacted as part of the American Tech-

nology Preeminence Act of 1991, and not as part of the 

Stevenson-Wydler Technology Innovation Act of 1980 

which comprises this chapter. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (h) of this section relating to annually sub-

mitting a report to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 184 of House 

Document No. 103–7. 

CHAPTER 64—METHANE TRANSPORTATION 
RESEARCH, DEVELOPMENT, AND DEM-
ONSTRATION 

Sec. 

3801. Congressional statement of findings and dec-

laration of policy. 
3802. Definitions. 
3803. Duties of Secretary of Energy. 

(a) Designation of management entity 

for program. 
(b) Monitoring and management of pro-

gram; agreements with other Fed-

eral departments and agencies. 

(c) Assurances respecting scope of pro-

gram activities. 

(d) Implementation of program; adminis-

trative procedures, etc., applicable. 

3804. Coordination with other Federal departments 

and agencies. 

(a) Related responsibilities and regu-

latory activities. 

(b) Scope of assistance. 

3805. Research and development activities. 

3806. Demonstrations. 

(a) Development of data assessing cur-

rent state-of-the-art. 

(b) Guidelines; promulgation, criteria, 

scope, etc. 

(c) Fiscal year limitations. 

(d) Duration; recordkeeping require-

ments. 

(e) Selection of proposed demonstrations; 

discretionary and mandatory cri-

teria. 

3807. Use of methane-fueled vehicles by Federal 

agencies and departments. 

3808. Repealed. 

3809. Authorization of appropriations; required 

funding. 

3810. Relationship to other laws. 

(a) Modification or waiver. 

(b) Promulgation of rules. 
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§ 3801. Congressional statement of findings and 
declaration of policy 

(a) The Congress finds and declares that— 
(1) gasoline and diesel fuel for vehicular use 

are in short supply and constitute a sizable 
portion of domestic petroleum consumption; 

(2) methane use in fleet-operated vehicles 
would result in substantial reduction in oil 
imports; 

(3) methane is in more abundant domestic 
supply than petroleum products, is the pri-
mary component of natural gas and can be de-
rived in increased quantities from coal, bio-
mass, waste products, and other renewable 
resources; 

(4) recoverable methane presently available 
in the United States is not fully utilized; 

(5) test results to date indicate that methane 
use as a substitute for gasoline as a motor fuel 
can result in emission reductions; 

(6) experience to date has shown methane to 
be a safe motor fuel in properly modified vehi-
cles and is therefore particularly suitable as 
fuel for fleet vehicles; and 

(7) the introduction into commerce of meth-
ane-fueled vehicles would be expedited and fa-
cilitated by the establishment of a Federal 
program of research, development, and dem-
onstration to explore and refine technologies 
related to methane use as a vehicular fuel. 

(b) It is therefore declared to be the policy of 
the Congress in this chapter to— 

(1) provide for and support advanced and ac-
celerated research into, and development of, 
methane vehicle design, and related tech-
nologies; 

(2) demonstrate the economic and techno-
logical practicalities of methane-fueled vehi-
cles for fleet use and of methane-fueled farm 
equipment; 

(3) facilitate, and remove barriers to, the use 
of methane-fueled vehicles in lieu of gasoline- 
or diesel-powered motor vehicles where prac-
ticable; 

(4) promote the substitution of methane- 
fueled vehicles for gasoline- and diesel-pow-
ered vehicles currently used on farms and in 
fleet operations, particularly in areas where 
such substitution would facilitate plans to 
meet air quality standards set under the Clean 
Air Act, as amended [42 U.S.C. 7401 et seq.]; 
and 

(5) supplement, but neither supplant nor du-
plicate, the automotive propulsion system re-
search and development efforts of private in-
dustry. 

(Pub. L. 96–512, § 2, Dec. 12, 1980, 94 Stat. 2827.) 

REFERENCES IN TEXT 

The Clean Air Act, as amended, referred to in subsec. 

(b)(4), is act July 14, 1955, ch. 360, 69 Stat. 322, as amend-

ed, which is classified generally to chapter 85 (§ 7401 et 

seq.) of Title 42, The Public Health and Welfare. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 7401 of Title 42 

and Tables. 

SHORT TITLE 

Section 1 of Pub. L. 96–512 provided: ‘‘That this Act 

[enacting this chapter] may be cited as the ‘Methane 

Transportation Research, Development, and Dem-

onstration Act of 1980’.’’ 

§ 3802. Definitions 

For purposes of this chapter— 
(a) the term ‘‘methane’’ means either natu-

ral gas (as defined in section 3301(1) of this 
title), gas derived from coal, liquefied natural 
gas, or any gaseous transportation fuel pro-
duced from biomass, waste products, and other 
renewable resources; 

(b) the term ‘‘Secretary’’ means the Sec-
retary of Energy; 

(c) the term ‘‘public entities’’ means any 
unit or units of State and/or local govern-
ments; 

(d) the term ‘‘private entities’’ means any 
person, such as any organization incorporated 
under State law, for profit or not-for-profit, or 
a consortium of such organizations, but does 
not include public entities; 

(e) the term ‘‘vehicle’’ means any truck, 
van, station wagon, bus, or car used on public 
roads or highways as well as off-road agricul-
tural equipment, such as tractors, harvesters, 
and so forth, which presently burn gasoline or 
diesel fuel; and 

(f) the terms ‘‘facilities for the transmission 
and storage of methane’’, ‘‘methane trans-
mission, storage and dispensing facilities’’, 
and any variant thereof means such facilities 
which are (1) directly necessary for the con-
duct of a demonstration, (2) for the exclusive 
use of a demonstration and (3) reasonably inci-
dental to a demonstration. 

(Pub. L. 96–512, § 3, Dec. 12, 1980, 94 Stat. 2828.) 

§ 3803. Duties of Secretary of Energy 

(a) Designation of management entity for pro-
gram 

The Secretary shall designate prior to Feb-
ruary 1, 1981, an appropriate organizational en-
tity within the Department of Energy to man-
age the methane vehicle research, development, 
and demonstration program. 

(b) Monitoring and management of program; 
agreements with other Federal departments 
and agencies 

The Secretary shall have the responsibility for 
monitoring and assuring proper management of 
the program. The Secretary may enter into 
agreements or arrangements with the National 
Aeronautics and Space Administration, the De-
partment of Transportation, the Environmental 
Protection Agency, or any other Federal depart-
ment or agency, pursuant to which such depart-
ment or agency shall conduct specified parts or 
aspects of the program as the Secretary deems 
necessary or appropriate and within the particu-
lar competence of such agency, to the extent 
that such agency has capabilities which would 
enable it to contribute to the success of the pro-
gram and attainment of the purposes of this 
chapter. 

(c) Assurances respecting scope of program ac-
tivities 

In assuring the effective management of this 
program, the Secretary shall have specific re-
sponsibility to ascertain that the program in-
cludes activities to— 

(1) promote basic and applied research on 
methane-fueled vehicle construction, modi-
fication, and safety; 
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1 See References in Text note below. 

(2) conduct research and development on op-
timum overall specifications for methane- 
fueled vehicles; 

(3) determine appropriate means and facili-
ties for safely and economically storing, trans-
porting, and dispensing methane for use as a 
vehicular fuel; 

(4) conduct demonstration projects with re-
spect to the feasibility of methane-fueled vehi-
cles and methane transmission, storage and 
dispensing facilities (A) by providing nec-
essary financial or technical assistance for the 
construction, modification, or operation of 
motor vehicles to be methane-fueled for prac-
tical use or of methane transmission, storage 
and dispensing facilities, and (B) by entering 
into agreements or arrangements with other 
entities, governmental and nongovernmental, 
for the demonstration of such vehicles and fa-
cilities; 

(5) gather performance data, including but 
not limited to emissions data, on methane- 
fueled vehicles and related transmission and 
storage facilities; 

(6) determine that the participants in each 
demonstration assisted under this chapter 
have made satisfactory arrangements to ob-
tain an adequate supply of methane for vehic-
ular use in the project; 

(7) ascertain the need for modifications in 
available methane-fueled vehicles to improve 
their efficiency and performance and to facili-
tate their widespread use by fleet owners; and 

(8) ascertain any changes in fuel supply pat-
terns, tax policies, and standards governing 
the manufacture of vehicles which are needed 
to facilitate the manufacture and use of meth-
ane-fueled vehicles. 

(d) Implementation of program; administrative 
procedures, etc., applicable 

(1) The Secretary of Energy shall insure that 
the conduct of the research and development 
program of this chapter— 

(A) supplements the automotive propulsion 
system research and development efforts of in-
dustry; 

(B) is not formulated in a manner that will 
supplant private industry research and devel-
opment or displace or lessen industry’s re-
search and development; and 

(C) avoids duplication of private research 
and development. 

(2) To that end, the Secretary of Energy shall 
issue administrative regulations, within 60 days 
after December 12, 1980, which shall specify pro-
cedures, standards, and criteria for the timely 
review for compliance of each new contract, 
grant, Department of Energy project, or other 
agency project funded or to be funded under the 
authority of this chapter. Such regulations shall 
require that the Secretary of Energy or his des-
ignee shall certify that each such contract, 
grant, or project satisfies the requirement of 
this subsection, and shall include in such certifi-
cation a discussion of the relationship of any re-
lated or comparable industry research and de-
velopment, in terms of this subsection, to the 
proposed research and development under the 
authority of this chapter. The discussion shall 
also address related issues, such as cost sharing 
and patent rights. 

(3) Such certifications shall be available to the 
Committee on Science, Space, and Technology 
of the House of Representatives and the Com-
mittee on Energy and Natural Resources of the 
Senate. The provisions of chapter 5 of title 5 
shall not apply to such certifications and no 
court shall have any jurisdiction to review the 
preparation or adequacy of such certifications; 
but section 553 of title 5 and section 5916 of title 
42 shall apply to public disclosure of such cer-
tifications. 

(4) The Secretary of Energy also shall include 
in the report required by section 3808 1 of this 
title a detailed discussion of how each research 
and development contract, grant, or project 
funded under the authority of this chapter satis-
fies the requirement of this subsection. 

(5) Further, the Secretary of Energy in each 
annual budget submission to the Congress, or 
amendment thereto, for the programs author-
ized by this chapter shall describe how each 
identified research and development effort in 
such submission satisfies the requirements of 
this subsection. 

(6) The provisions and requirements of this 
subsection shall not apply with respect to any 
contract, grant, or project which was entered 
into, made, or formally approved and initiated 
prior to the enactment of this chapter, or with 
respect to any renewal or extension thereof. 

(Pub. L. 96–512, § 4, Dec. 12, 1980, 94 Stat. 2828; 
Pub. L. 97–375, title I, § 106(c), Dec. 21, 1982, 96 
Stat. 1820; Pub. L. 103–437, § 5(b)(5), Nov. 2, 1994, 
108 Stat. 4582.) 

REFERENCES IN TEXT 

Section 3808 of this title, referred to in subsec. (d)(4), 

was repealed by Pub. L. 104–66, title I, § 1051(p), Dec. 21, 

1995, 109 Stat. 717. 

AMENDMENTS 

1994—Subsec. (d)(3). Pub. L. 103–437 substituted ‘‘Com-

mittee on Science, Space, and Technology’’ for ‘‘Com-

mittee on Science and Technology’’. 

1982—Subsec. (c)(8). Pub. L. 97–375 struck out ‘‘and re-

port to the Congress on’’ after ‘‘ascertain’’. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3804 of this title. 

§ 3804. Coordination with other Federal depart-
ments and agencies 

(a) Related responsibilities and regulatory activi-
ties 

In carrying out the programs established 
under sections 3803 and 3806 of this title, the 
Secretary shall assure, to the maximum extent 
practicable, that the functions of this program 
are coordinated with related regulatory activi-
ties and other responsibilities of the Depart-
ment of Energy and any other Federal depart-
ments of agencies. 
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(b) Scope of assistance 

Each department, agency, and instrumental-
ity of the executive branch of the Federal Gov-
ernment shall carefully consider any written re-
quest from the Secretary, the head of any orga-
nizational entity designated by the Secretary 
pursuant to section 3803(a) of this title, or the 
head of any agency which is party to an agree-
ment or arrangement pursuant to section 3803(b) 
of this title, to furnish such assistance, on a 
reimbursable basis, as the Secretary or such 
head deems necessary to carry out the program 
and to achieve the purposes of this chapter. 
Such assistance may include transfer of person-
nel with their consent and without prejudice to 
their position and rating. 

(Pub. L. 96–512, § 5, Dec. 12, 1980, 94 Stat. 2830.) 

§ 3805. Research and development activities 

The Secretary, acting through appropriate 
agencies and contractors, shall initiate and pro-
vide for the conduct of research and develop-
ment in areas relating to methane-fueled vehi-
cles, including but not limited to— 

(1) flammability and combustibility of meth-
ane under conditions likely to develop in stor-
age or during vehicular use; 

(2) handling, storage, and distribution of 
methane for vehicular propulsion purposes; 

(3) comprehensive assessment of the relative 
hazards under identical circumstances of 
methane, propane, gasoline, and diesel fuel; 

(4) feasibility, economy, and efficiency of 
technologies for the production and recovery 
of methane from unconventional and supple-
mental sources, as provided for in other au-
thorization Acts; 

(5) engine and fuel tank design including, 
but not limited to, optimum design for dual 
fuel capacity vehicles; 

(6) total vehicle construction and design; 
(7) the nature and quantities of emissions, 

and alterations in or alternatives to emission 
control systems presently in use; and 

(8) overcoming institutional barriers to 
widespread use including but not limited to re-
strictions on the transportation of methane 
for vehicular use through tunnels, and the po-
tential expansion of the distribution of meth-
ane for vehicular purposes. 

(Pub. L. 96–512, § 6, Dec. 12, 1980, 94 Stat. 2830.) 

§ 3806. Demonstrations 

(a) Development of data assessing current state- 
of-the-art 

Not later than January 1, 1982, the Secretary 
shall develop data assessing the current state- 
of-the-art with respect to vehicles fueled by 
methane to serve as baseline data to be utilized 
in evaluating improvements in methane-fueled 
vehicle technologies. 

(b) Guidelines; promulgation, criteria, scope, etc. 

Not later than April 1, 1982, the Secretary 
shall have promulgated necessary and appro-
priate guidelines for demonstrations and issued 
an initial request for proposals for technical and 
financial assistance to support public and pri-
vate entities in developing and implementing 

demonstration projects to gather data on the 
operation of methane-fueled vehicles and meth-
ane transmission, storage, and dispensing facili-
ties, under differing climatic, atmospheric, and 
operating conditions and on design and tech-
nical modifications of those vehicles and facili-
ties: 

(1) In the case of public entities, the Sec-
retary is authorized to provide— 

(A) technical assistance reasonably associ-
ated with the modification or acquisition of 
vehicles to be fueled by methane or with 
dual fuel capacity, the installation of meth-
ane transmission, storage and dispensing fa-
cilities, and compliance with data acquisi-
tion and reporting requirements under this 
chapter; and 

(B) grants to cover up to 50 per centum of 
reasonable and necessary costs associated 
with the installation of methane trans-
mission, storage and dispensing facilities: 
Provided, That the Secretary shall be au-
thorized to direct and require recipients of 
assistance under this section to enter into 
cooperative agreements for the planning and 
use of such facilities with other recipients of 
assistance under this section, under a cost- 
sharing agreement where appropriate and 
economical. 

(2)(A) In the case of private entities, the Sec-
retary is authorized to provide— 

(i) technical assistance reasonably associ-
ated with the modification or acquisition of 
vehicles to be fueled by methane or with 
dual fuel capacity, the installation of meth-
ane transmission, storage and dispensing fa-
cilities, and compliance with data acquisi-
tion and reporting requirements under this 
chapter; and 

(ii) loans to cover up to 50 per centum of 
reasonable and necessary costs associated 
with the installation of methane trans-
mission, storage and dispensing facilities: 
Provided, That the Secretary shall be au-
thorized to direct and require recipients of 
assistance under this section to enter into 
cooperative agreements for the planning and 
use of such facilities with other recipients of 
assistance under this section, under a cost- 
sharing agreement where appropriate and 
economical. 

(B) Loans issued under this section shall 
bear interest at such rate as the Secretary 
may determine, giving consideration to the 
needs and capacities of the recipient and the 
prevailing rates of interest (public and pri-
vate), except that such rate shall not be less 
than a rate determined by the Secretary of the 
Treasury, taking into consideration the cur-
rent average yield on outstanding marketable 
obligations of the United States with remain-
ing periods of maturity comparable to the av-
erage maturities of such loans. No loan shall 
be made unless the Secretary shall have deter-
mined that there is reasonable prospect of re-
payment. 

(C) The terms and conditions of loans issued 
under this section shall take into account the 
scope of the particular demonstration and any 
particular conditions which might reasonably 
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be expected to result in additional costs to the 
recipient, and shall reflect the relative costs 
of gasoline and diesel fuel and methane and 
the projected savings in fuel costs to the recip-
ient as a result of participating in the dem-
onstration. In no instance shall a loan issued 
under this section be for a period in excess of 
five years. 

(3) The Secretary shall provide for appro-
priate assistance to defray costs associated 
with complying with data acquisition and re-
porting requirements under this chapter. 

(4) In the case of an organization comprised 
of both public and private entities, a package 
of technical and financial assistance shall be 
designed to the maximum extent feasible, in 
such a manner as to assist its public compo-
nents as provided for in paragraph (1) and to 
assist its private components as provided for 
in paragraph (2) of this section. 

(c) Fiscal year limitations 

Not fewer than fifty demonstrations shall be 
assisted under this section with not fewer than 
ten being initiated in the fiscal year ending Sep-
tember 30, 1982, and not fewer than twenty being 
initiated in each of the fiscal years ending Sep-
tember 30, 1983, and September 30, 1984. In the 
case of demonstrations initiated under this 
chapter after the first fiscal year in which dem-
onstrations are funded, the Secretary shall as-
certain that plans for such demonstrations take 
into consideration information and findings in-
cluded in reports filed on other demonstrations 
assisted under this chapter. 

(d) Duration; recordkeeping requirements 

Each demonstration shall have a duration of 
at least three years during which time records 
including, but not limited to, fuel efficiency in-
dicators, emissions data, repair statistics, and 
detailed reports of any accidents, shall be main-
tained and reports made to the Secretary in ac-
cordance with guidelines promulgated by the 
Secretary prior to issuance of the first loan or 
grant under this section and amended no more 
often than twice annually. 

(e) Selection of proposed demonstrations; discre-
tionary and mandatory criteria 

In selecting proposed demonstrations to be 
supported under this section, the Secretary 
shall, to the maximum extent practicable, as-
sure representation of diverse operating condi-
tions and vehicle types including, but not lim-
ited to— 

(1) altitude and topography, 
(2) climatic conditions, 
(3) air quality conditions, 
(4) industrial, commercial, and agricultural 

uses, 
(5) varying vehicular structures, and 
(6) average trip lengths: 

Provided, however, That not fewer than two dem-
onstrations initiated in each year shall be lo-
cated in a county or standard metropolitan sta-
tistical area designated by the Secretary upon 
recommendation of the Administrator of the En-
vironmental Protection Agency based on sever-
ity or uniqueness of air quality conditions: And 

provided further, That the fleet or portions of 
fleets participating in each demonstration with 

funding under this chapter shall consist of not 
fewer than fifty vehicles except in the case of 
one demonstration each year involving meth-
ane-fueled off-road agricultural equipment. 

(Pub. L. 96–512, § 7, Dec. 12, 1980, 94 Stat. 2830.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 3804, 3807, 3809 

of this title. 

§ 3807. Use of methane-fueled vehicles by Federal 
agencies and departments 

The Secretary shall consult with the Post-
master General of the United States Postal 
Service, the Administrator of the General Serv-
ices Administration, the Secretary of Defense, 
and the heads of other Federal agencies where 
appropriate to— 

(a) determine the practicability of using 
methane vehicles in the performance of cer-
tain or all of the functions of their agencies 
based in counties and standard metropolitan 
statistical areas in which demonstrations 
under section 3806 of this title are being con-
ducted; and 

(b) arrange for appropriate use of methane- 
fueled vehicles at the earliest practicable 
date. 

(Pub. L. 96–512, § 8, Dec. 12, 1980, 94 Stat. 2832.) 

§ 3808. Repealed. Pub. L. 104–66, title I, § 1051(p), 
Dec. 21, 1995, 109 Stat. 717 

Section, Pub. L. 96–512, § 9, Dec. 12, 1980, 94 Stat. 2833, 

directed Secretary of Energy to submit such reports to 

Congress as Secretary deemed appropriate, including 

annual report on all activities under this chapter. 

§ 3809. Authorization of appropriations; required 
funding 

There are authorized to be appropriated to the 
Secretary for purposes of carrying out this chap-
ter, not to exceed $3,000,000 for the fiscal year 
ending September 30, 1982, not less than one-half 
of which shall be for the purpose of making 
loans under section 3806(b) of this title; not to 
exceed $5,000,000 for the fiscal year ending Sep-
tember 30, 1983, not less than one-half of which 
shall be for the purpose of making loans under 
section 3806(b) of this title; not to exceed 
$5,000,000 for the fiscal year ending September 
30, 1984, not less than one-half of which shall be 
for the purpose of making loans under section 
3806(b) of this title; and such sums as may be 
necessary for the fiscal years ending September 
30, 1985, and September 30, 1986. Any amount ap-
propriated pursuant to this section shall remain 
available until expended. 

(Pub. L. 96–512, § 10, Dec. 12, 1980, 94 Stat. 2833.) 

§ 3810. Relationship to other laws 

(a) Modification or waiver 

Nothing in this chapter shall be construed as 
authorizing the Secretary or any other official 
with respect to any activity pursuant to this 
chapter to modify or waive the application of 
any Federal, State or local laws dealing with 
the production, transportation, storage, safety, 
use or pricing of methane. 
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(b) Promulgation of rules 

Nothing in this chapter shall be construed as 
granting the Secretary or any other Federal of-
ficial any authority to promulgate rules of gen-
eral application to regulate the production, 
transportation, storage, safety, use or pricing of 
methane as a transportation fuel or vehicles 
which use methane as a transportation fuel. 

(Pub. L. 96–512, § 11, Dec. 12, 1980, 94 Stat. 2833.) 

CHAPTER 65—LIABILITY RISK RETENTION 

Sec. 

3901. Definitions. 

3902. Risk retention groups. 

(a) Exemptions from State laws, rules, 

regulations, or orders. 

(b) Scope of exemptions. 

(c) Licensing of agents or brokers for 

risk retention groups. 

(d) Documents for submission to State 

insurance commissioners. 

(e) Power of courts to enjoin conduct. 

(f) State powers to enforce State laws. 

(g) States’ authority to sue. 

(h) State authority to regulate or pro-

hibit ownership interests in risk re-

tention groups. 

3903. Purchasing groups. 

(a) Exemptions from State laws, rules, 

regulations, or orders. 

(b) Scope of exemptions. 

(c) Licensing of agents or brokers for 

purchasing groups. 

(d) Notice to State insurance commis-

sioners of intent to do business. 

(e) Designation of agent for service of 

documents and process. 

(f) Purchases of insurance through li-

censed agents or brokers acting pur-

suant to surplus lines laws. 

(g) State powers to enforce State laws. 

(h) States’ authority to sue. 

3904. Securities laws. 

(a) Ownership interest of members in 

risk retention groups. 

(b) Investment companies. 

(c) State blue sky laws. 

3905. Clarification concerning permissible State 

authority. 

(a) No exemption from State motor vehi-

cle no-fault and motor vehicle fi-

nancial responsibility laws. 

(b) Applicability of exemptions. 

(c) Prohibited insurance policy coverage. 

(d) State authority to specify acceptable 

means of demonstrating financial 

responsibility. 

3906. Injunctive orders issued by United States dis-

trict courts. 

§ 3901. Definitions 

(a) As used in this chapter— 
(1) ‘‘insurance’’ means primary insurance, 

excess insurance, reinsurance, surplus lines in-
surance, and any other arrangement for shift-
ing and distributing risk which is determined 
to be insurance under applicable State or Fed-
eral law; 

(2) ‘‘liability’’— 
(A) means legal liability for damages (in-

cluding costs of defense, legal costs and fees, 
and other claims expenses) because of inju-
ries to other persons, damage to their prop-
erty, or other damage or loss to such other 
persons resulting from or arising out of— 

(i) any business (whether profit or non-
profit), trade, product, services (including 
professional services), premises, or oper-
ations, or 

(ii) any activity of any State or local 
government, or any agency or political 
subdivision thereof; and 

(B) does not include personal risk liability 
and an employer’s liability with respect to 
its employees other than legal liability 
under the Federal Employers’ Liability Act 
(45 U.S.C. 51 et seq.); 

(3) ‘‘personal risk liability’’ means liability 
for damages because of injury to any person, 
damage to property, or other loss or damage 
resulting from any personal, familial, or 
household responsibilities or activities, rather 
than from responsibilities or activities re-
ferred to in paragraphs (2)(A) and (2)(B); 

(4) ‘‘risk retention group’’ means any cor-
poration or other limited liability associa-
tion— 

(A) whose primary activity consists of as-
suming, and spreading all, or any portion, of 
the liability exposure of its group members; 

(B) which is organized for the primary pur-
pose of conducting the activity described 
under subparagraph (A); 

(C) which— 
(i) is chartered or licensed as a liability 

insurance company under the laws of a 
State and authorized to engage in the busi-
ness of insurance under the laws of such 
State; or 

(ii) before January 1, 1985, was chartered 
or licensed and authorized to engage in the 
business of insurance under the laws of 
Bermuda or the Cayman Islands and, be-
fore such date, had certified to the insur-
ance commissioner of at least one State 
that it satisfied the capitalization require-
ments of such State, except that any such 
group shall be considered to be a risk re-
tention group only if it has been engaged 
in business continuously since such date 
and only for the purpose of continuing to 
provide insurance to cover product liabil-
ity or completed operations liability (as 
such terms were defined in this section be-
fore October 27, 1986); 

(D) which does not exclude any person 
from membership in the group solely to pro-
vide for members of such a group a competi-
tive advantage over such a person; 

(E) which— 
(i) has as its owners only persons who 

comprise the membership of the risk re-
tention group and who are provided insur-
ance by such group; or 

(ii) has as its sole owner an organization 
which has as— 

(I) its members only persons who com-
prise the membership of the risk reten-
tion group; and 

(II) its owners only persons who com-
prise the membership of the risk reten-
tion group and who are provided insur-
ance by such group; 

(F) whose members are engaged in busi-
nesses or activities similar or related with 
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1 So in original. The period probably should be a semicolon. 

respect to the liability to which such mem-
bers are exposed by virtue of any related, 
similar, or common business, trade, product, 
services, premises, or operations; 

(G) whose activities do not include the 
provision of insurance other than— 

(i) liability insurance for assuming and 
spreading all or any portion of the similar 
or related liability exposure of its group 
members; and 

(ii) reinsurance with respect to the simi-
lar or related liability exposure of any 
other risk retention group (or any member 
of such other group) which is engaged in 
businesses or activities so that such group 
(or member) meets the requirement de-
scribed in subparagraph (F) for member-
ship in the risk retention group which pro-
vides such reinsurance; and 

(H) the name of which includes the phrase 
‘‘Risk Retention Group’’.1 

(5) ‘‘purchasing group’’ means any group 
which— 

(A) has as one of its purposes the purchase 
of liability insurance on a group basis; 

(B) purchases such insurance only for its 
group members and only to cover their simi-
lar or related liability exposure, as described 
in subparagraph (C); 

(C) is composed of members whose busi-
nesses or activities are similar or related 
with respect to the liability to which mem-
bers are exposed by virtue of any related, 
similar, or common business, trade, product, 
services, premises, or operations; and 

(D) is domiciled in any State; 

(6) ‘‘State’’ means any State of the United 
States or the District of Columbia; and 

(7) ‘‘hazardous financial condition’’ means 
that, based on its present or reasonably antici-
pated financial condition, a risk retention 
group is unlikely to be able— 

(A) to meet obligations to policyholders 
with respect to known claims and reason-
ably anticipated claims; or 

(B) to pay other obligations in the normal 
course of business. 

(b) Nothing in this chapter shall be construed 
to affect either the tort law or the law govern-
ing the interpretation of insurance contracts of 
any State, and the definitions of liability, per-
sonal risk liability, and insurance under any 
State law shall not be applied for the purposes 
of this chapter, including recognition or quali-
fication of risk retention groups or purchasing 
groups. 

(Pub. L. 97–45, § 2, Sept. 25, 1981, 95 Stat. 949; Pub. 
L. 98–193, Dec. 1, 1983, 97 Stat. 1344; Pub. L. 
99–563, §§ 3, 4, 12(b), Oct. 27, 1986, 100 Stat. 3170, 
3171, 3177.) 

REFERENCES IN TEXT 

The Federal Employers’ Liability Act (45 U.S.C. 51 et 

seq.), referred to in subsec. (a)(2)(B), is act Apr. 22, 1908, 

ch. 149, 35 Stat. 65, as amended, which is classified gen-

erally to chapter 2 (§ 51 et seq.) of Title 45, Railroads. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 51 of Title 45 and 

Tables. 

CODIFICATION 

October 27, 1986, referred to in subsec. (a)(4)(C)(ii), 

was in the original ‘‘the date of the enactment of the 

Risk Retention Act of 1986’’, which was translated as 

meaning the date of enactment of the Risk Retention 

Amendments of 1986 to reflect the probable intent of 

Congress. 

AMENDMENTS 

1986—Subsec. (a)(1) to (3). Pub. L. 99–563, § 3(a), redes-

ignated par. (2) as (1), added pars. (2) and (3), and struck 

out former par. (1) defining completed operations liabil-

ity, and former par. (3) defining product liability. 

Subsec. (a)(4). Pub. L. 99–563, § 4(a)(1), struck out 

‘‘taxable as a corporation, or as an insurance company, 

formed under the laws of any State, Bermuda, or the 

Cayman Islands’’ after ‘‘association’’ in introductory 

provisions. 

Subsec. (a)(4)(A). Pub. L. 99–563, § 4(a)(2), substituted 

‘‘liability exposure’’ for ‘‘product liability or completed 

operations liability risk exposure’’. 

Subsec. (a)(4)(C). Pub. L. 99–563, § 4(a)(3), amended 

subpar. (C) generally. Prior to amendment, subpar. (C) 

read as follows: ‘‘which is chartered or licensed as an 

insurance company and authorized to engage in the 

business of insurance under the laws of any State, or 

which is so chartered or licensed and authorized before 

January 1, 1985, under the laws of Bermuda or the Cay-

man Islands, except that any group so chartered or li-

censed and authorized under the laws of Bermuda or 

the Cayman Islands shall be considered to be a risk re-

tention group only after it has certified to the insur-

ance commissioner of at least one State that it satis-

fies the capitalization requirements of such State;’’. 

Subsec. (a)(4)(E) to (H). Pub. L. 99–563, § 4(a)(4), added 

subpars. (E) to (H), and struck out former subpar. (E) 

which read as follows: ‘‘which is composed of member 

each of whose principal activity consists of the manu-

facture, design, importation, distribution, packaging, 

labeling, lease, or sale of a product or products;’’. 

Subsec. (a)(5). Pub. L. 99–563, § 4(b), amended par. (5) 

generally. Prior to amendment, par. (5) read as follows: 

‘‘ ‘purchasing group’ means any group of persons which 

has as one of its purposes the purchase of product li-

ability or completed operations liability insurance on a 

group basis;’’. 

Subsec. (a)(7). Pub. L. 99–563, § 3(b), added par. (7). 

Subsec. (b). Pub. L. 99–563, § 12(b), substituted ‘‘liabil-

ity, personal risk liability, and insurance’’ for ‘‘product 

liability and product liability insurance’’. 

1983—Subsec. (b). Pub. L. 98–193 substituted provision 

that nothing in this chapter would be construed to af-

fect either the tort law or the law governing the inter-

pretation of insurance contracts of any State, and that 

the definitions of product liability and product liability 

insurance under any State law would not be applied for 

the purposes of this chapter, including recognition or 

qualification of risk retention groups or purchasing 

groups for provision that the definition of product li-

ability in this section would not be construed to affect 

either the tort law or the law governing the interpreta-

tion of insurance contracts of any State. 

EFFECTIVE DATE OF 1986 AMENDMENT; APPLICABILITY 

Section 11(a), (b), and (c)(2) of Pub. L. 99–563 provided 

that: 

‘‘(a) GENERAL RULE.—Subject to subsection (b), this 

Act [see Short Title of 1986 Amendment note below] 

shall take effect on the date of its enactment [Oct. 27, 

1986]. 

‘‘(b) SPECIAL RULE REGARDING FEASIBILITY STUDY.— 

The provisions of section 3(d) of the Liability Risk Re-

tention Act of 1986 (as added by section 5(b) of this Act) 

[15 U.S.C. 3902(d)], relating to the submission of a fea-

sibility study, shall not apply with respect to any line 

or classification of liability insurance which— 
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‘‘(1) was defined in the Product Liability Risk Re-

tention Act of 1981 [Pub. L. 97–45, which enacted this 

chapter] before the date of the enactment of this Act 

[Oct. 27, 1986]; and 
‘‘(2) was offered before such date of enactment by 

any risk retention group which has been chartered 

and operating for not less than 3 years before such 

date of enactment. 
‘‘(c) RULE REGARDING POLLUTION LIABILITY.— 

‘‘(2) Nothing in this Act shall be construed, inter-

preted or applied to diminish the obligations of any 

person to establish or maintain evidence of financial 

responsibility or otherwise comply with any of the 

requirements of Federal environmental laws, includ-

ing but not limited to the Comprehensive Environ-

mental Response, Compensation and Liability Act of 

1980 [42 U.S.C. 9601 et seq.] and the Solid Waste Dis-

posal Act [42 U.S.C. 6901 et seq.].’’ 

SHORT TITLE OF 1986 AMENDMENT 

Section 1 of Pub. L. 99–563 provided that: ‘‘This Act 

[enacting sections 3905 and 3906 of this title, amending 

this section, sections 3902 and 3903 of this title, and sec-

tions 9671 to 9675 of Title 42, The Public Health and 

Welfare, enacting provisions set out as notes under this 

section and section 9671 of Title 42, and amending pro-

visions set out as a note under this section] may be 

cited as the ‘Risk Retention Amendments of 1986’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 97–45, as amended by Pub. L. 

99–563, § 12(a), Oct. 27, 1986, 100 Stat. 3177, provided that: 

‘‘This Act [enacting this chapter] may be cited as the 

‘Liability Risk Retention Act of 1986’.’’ 

OVERSIGHT OF IMPLEMENTATION; REPORT TO CONGRESS 

Section 10 of Pub. L. 99–563 provided that: 
‘‘(a) IN GENERAL.—(1) Not later than September 1, 

1987, and not later than September 1, 1989, the Sec-

retary of Commerce shall submit reports to the Con-

gress concerning implementation of this Act [see Short 

Title of 1986 Amendment note above]. 
‘‘(2) Such report shall be based on— 

‘‘(A) the Secretary’s consultation with State insur-

ance commissioners, risk retention groups, purchas-

ing groups, and other interested parties; and 
‘‘(B) the Secretary’s analysis of other information 

available to the Secretary. 
‘‘(b) CONTENTS OF THE REPORT.—The report shall de-

scribe the Secretary’s views concerning— 
‘‘(1) the contribution of this Act [see Short Title of 

1986 Amendment note above] toward resolution of 

problems relating to the unavailability and unafford-

ability of liability insurance; 
‘‘(2) the extent to which the structure of regulation 

and preemption established by this Act is satisfac-

tory; 
‘‘(3) the extent to which, in the implementation of 

this Act, the public is protected from unsound finan-

cial practices and other commercial abuses involving 

risk retention groups and purchasing groups; 
‘‘(4) the causes of any financial difficulties of risk 

retention groups and purchasing groups; 
‘‘(5) the extent to which risk retention groups and 

purchasing groups have been discriminated against 

under State laws, practices, and procedures contrary 

to the provisions and underlying policy of this Act 

and the Product Liability Risk Retention Act (as 

amended by this Act) [Pub. L. 97–45, which enacted 

this chapter]; and 
‘‘(6) such other comments and conclusions as the 

Secretary deems relevant to assessment of the imple-

mentation of this Act.’’ 

§ 3902. Risk retention groups 

(a) Exemptions from State laws, rules, regula-
tions, or orders 

Except as provided in this section, a risk re-
tention group is exempt from any State law, 

rule, regulation, or order to the extent that such 
law, rule, regulation, or order would— 

(1) make unlawful, or regulate, directly or 
indirectly, the operation of a risk retention 
group except that the jurisdiction in which it 
is chartered may regulate the formation and 
operation of such a group and any State may 
require such a group to— 

(A) comply with the unfair claim settle-
ment practices law of the State; 

(B) pay, on a nondiscriminatory basis, ap-
plicable premium and other taxes which are 
levied on admitted insurers and surplus lines 
insurers, brokers, or policyholders under the 
laws of the State; 

(C) participate, on a nondiscriminatory 
basis, in any mechanism established or au-
thorized under the law of the State for the 
equitable apportionment among insurers of 
liability insurance losses and expenses in-
curred on policies written through such 
mechanism; 

(D) register with and designate the State 
insurance commissioner as its agent solely 
for the purpose of receiving service of legal 
documents or process; 

(E) submit to an examination by the State 
insurance commissioners in any State in 
which the group is doing business to deter-
mine the group’s financial condition, if— 

(i) the commissioner of the jurisdiction 
in which the group is chartered has not 
begun or has refused to initiate an exam-
ination of the group; and 

(ii) any such examination shall be coor-
dinated to avoid unjustified duplication 
and unjustified repetition; 

(F) comply with a lawful order issued— 
(i) in a delinquency proceeding com-

menced by the State insurance commis-
sioner if there has been a finding of finan-
cial impairment under subparagraph (E); 
or 

(ii) in a voluntary dissolution proceed-
ing; 

(G) comply with any State law regarding 
deceptive, false, or fraudulent acts or prac-
tices, except that if the State seeks an in-
junction regarding the conduct described in 
this subparagraph, such injunction must be 
obtained from a court of competent jurisdic-
tion; 

(H) comply with an injunction issued by a 
court of competent jurisdiction, upon a peti-
tion by the State insurance commissioner 
alleging that the group is in hazardous fi-
nancial condition or is financially impaired; 
and 

(I) provide the following notice, in 10-point 
type, in any insurance policy issued by such 
group: 

‘‘NOTICE 

‘‘This policy is issued by your risk retention 
group. Your risk retention group may not be 
subject to all of the insurance laws and regula-
tions of your State. State insurance insolvency 
guaranty funds are not available for your risk 
retention group.’’ 

(2) require or permit a risk retention group 
to participate in any insurance insolvency 
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guaranty association to which an insurer li-
censed in the State is required to belong; 

(3) require any insurance policy issued to a 
risk retention group or any member of the 
group to be countersigned by an insurance 
agent or broker residing in that State; or 

(4) otherwise, discriminate against a risk re-
tention group or any of its members, except 
that nothing in this section shall be construed 
to affect the applicability of State laws gener-
ally applicable to persons or corporations. 

(b) Scope of exemptions 

The exemptions specified in subsection (a) of 
this section apply to laws governing the insur-
ance business pertaining to— 

(1) liability insurance coverage provided by a 
risk retention group for— 

(A) such group; or 
(B) any person who is a member of such 

group; 

(2) the sale of liability insurance coverage 
for a risk retention group; and 

(3) the provision of— 
(A) insurance related services; 
(B) management, operations, and invest-

ment activities; or 
(C) loss control and claims administration 

(including loss control and claims adminis-
tration services for uninsured risks retained 
by any member of such group); 

for a risk retention group or any member of 
such group with respect to liability for which 
the group provides insurance. 

(c) Licensing of agents or brokers for risk reten-
tion groups 

A State may require that a person acting, or 
offering to act, as an agent or broker for a risk 
retention group obtain a license from that 
State, except that a State may not impose any 
qualification or requirement which discrimi-
nates against a nonresident agent or broker. 

(d) Documents for submission to State insurance 
commissioners 

Each risk retention group shall submit— 
(1) to the insurance commissioner of the 

State in which it is chartered— 
(A) before it may offer insurance in any 

State, a plan of operation or a feasibility 
study which includes the coverages, deduct-
ibles, coverage limits, rates, and rating clas-
sification systems for each line of insurance 
the group intends to offer; and 

(B) revisions of such plan or study if the 
group intends to offer any additional lines of 
liability insurance; 

(2) to the insurance commissioner of each 
State in which it intends to do business, before 
it may offer insurance in such State— 

(A) a copy of such plan or study (which 
shall include the name of the State in which 
it is chartered and its principal place of 
business); and 

(B) a copy of any revisions to such plan or 
study, as provided in paragraph (1)(B) (which 
shall include any change in the designation 
of the State in which it is chartered); and 

(3) to the insurance commissioner of each 
State in which it is doing business, a copy of 

the group’s annual financial statement sub-
mitted to the State in which the group is char-
tered as an insurance company, which state-
ment shall be certified by an independent pub-
lic accountant and contain a statement of 
opinion on loss and loss adjustment expense 
reserves made by— 

(A) a member of the American Academy of 
Actuaries, or 

(B) a qualified loss reserve specialist. 

(e) Power of courts to enjoin conduct 

Nothing in this section shall be construed to 
affect the authority of any Federal or State 
court to enjoin— 

(1) the solicitation or sale of insurance by a 
risk retention group to any person who is not 
eligible for membership in such group; or 

(2) the solicitation or sale of insurance by, 
or operation of, a risk retention group that is 
in hazardous financial condition or is finan-
cially impaired. 

(f) State powers to enforce State laws 

(1) Subject to the provisions of subsection 
(a)(1)(G) of this section (relating to injunctions) 
and paragraph (2), nothing in this chapter shall 
be construed to affect the authority of any State 
to make use of any of its powers to enforce the 
laws of such State with respect to which a risk 
retention group is not exempt under this chap-
ter. 

(2) If a State seeks an injunction regarding the 
conduct described in paragraphs (1) and (2) of 
subsection (e) of this section, such injunction 
must be obtained from a Federal or State court 
of competent jurisdiction. 

(g) States’ authority to sue 

Nothing in this chapter shall affect the au-
thority of any State to bring an action in any 
Federal or State court. 

(h) State authority to regulate or prohibit owner-
ship interests in risk retention groups 

Nothing in this chapter shall be construed to 
affect the authority of any State to regulate or 
prohibit the ownership interest in a risk reten-
tion group by an insurance company in that 
State, other than in the case of ownership inter-
est in a risk retention group whose members are 
insurance companies. 

(Pub. L. 97–45, § 3, Sept. 25, 1981, 95 Stat. 950; Pub. 
L. 99–563, §§ 5, 7, 8(a), 12(c), Oct. 27, 1986, 100 Stat. 
3172, 3175, 3178.) 

AMENDMENTS 

1986—Subsec. (a)(1)(C). Pub. L. 99–563, § 12(c), struck 

out ‘‘product liability or completed operations’’ before 

‘‘liability insurance losses’’. 

Subsec. (a)(1)(D). Pub. L. 99–563, § 5(b)(1), redesignated 

subpar. (E) as (D), substituted a semicolon for ‘‘, and, 

upon request, furnish such commissioner a copy of any 

financial report submitted by the risk retention group 

to the commissioners of the chartering or licensing ju-

risdiction;’’, and struck out former subpar. (D) which 

read as follows: ‘‘submit to the appropriate authority 

reports and other information required of licensed in-

surers under the laws of a State relating solely to prod-

uct liability or completed operations liability insur-

ance losses and expenses;’’. 

Subsec. (a)(1)(E). Pub. L. 99–563, § 5(b)(1)(A), (c), redes-

ignated subpar. (F) as (E), further redesignated cl. (ii) 

as (i), added cl. (ii), and struck out former cl. (i) which 
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read as follows: ‘‘the commissioner has reason to be-

lieve the risk retention group is in a financially im-

paired condition; and’’. Former subpar. (E) redesig-

nated (D). 
Subsec. (a)(1)(F). Pub. L. 99–563, § 5(b)(1)(A), (d), redes-

ignated subpar. (G) as (F) and amended it generally. 

Prior to amendment, subpar. (F) read as follows: ‘‘com-

ply with a lawful order issued in a delinquency proceed-

ing commenced by the State insurance commissioner if 

the commissioner of the jurisdiction in which the group 

is chartered has failed to initiate such a proceeding 

after notice of a finding of financial impairment under 

subparagraph (F) of this paragraph;’’. Former subpar. 

(F) redesignated (E). 
Subsec. (a)(1)(G) to (I). Pub. L. 99–563, § 5(b)(1)(A), (e), 

added subpars. (G) to (I). Former subpar. (G) redesig-

nated (F). 
Subsec. (b). Pub. L. 99–563, § 5(a), amended subsec. (b) 

generally. Prior to amendment, subsec. (b) read as fol-

lows: ‘‘The exemptions specified in subsection (a) of 

this section apply to— 
‘‘(1) product liability or completed operations li-

ability insurance coverage provided by a risk reten-

tion group for— 
‘‘(A) such group; or 
‘‘(B) any person who is a member of such group; 

‘‘(2) the sale of product liability or completed oper-

ations liability insurance coverage for a risk reten-

tion group; and 
‘‘(3) the provision of insurance related services or 

management services for a risk retention group or 

any member of such group.’’ 
Subsecs. (d) to (h). Pub. L. 99–563, §§ 5(b)(2), 7, 8(a), 

added subsecs. (d) to (h). 

SPECIAL RULE REGARDING FEASIBILITY STUDY 

The provisions of subsec. (d) of this section, relating 

to the submission of a feasibility study, not applicable 

with respect to any line or classification of liability in-

surance which was defined in this chapter before Oct. 

27, 1986, and was offered before such date by any risk re-

tention group chartered and operating for not less than 

3 years before such date, see section 11(b) of Pub. L. 

99–563, set out as an Effective Date of 1986 Amendment; 

Applicability note under section 3901 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3905 of this title. 

§ 3903. Purchasing groups 

(a) Exemptions from State laws, rules, regula-
tions, or orders 

Except as provided in this section and section 
3905 of this title, a purchasing group is exempt 
from any State law, rule, regulation, or order to 
the extent that such law, rule, regulation, or 
order would— 

(1) prohibit the establishment of a purchas-
ing group; 

(2) make it unlawful for an insurer to pro-
vide or offer to provide insurance on a basis 
providing, to a purchasing group or its mem-
bers, advantages, based on their loss and ex-
pense experience, not afforded to other persons 
with respect to rates, policy forms, coverages, 
or other matters; 

(3) prohibit a purchasing group or its mem-
bers from purchasing insurance on the group 
basis described in paragraph (2) of this sub-
section; 

(4) prohibit a purchasing group from obtain-
ing insurance on a group basis because the 
group has not been in existence for a mini-
mum period of time or because any member 
has not belonged to the group for a minimum 
period of time; 

(5) require that a purchasing group must 
have a minimum number of members, common 
ownership or affiliation, or a certain legal 
form; 

(6) require that a certain percentage of a 
purchasing group must obtain insurance on a 
group basis; 

(7) require that any insurance policy issued 
to a purchasing group or any members of the 
group be countersigned by an insurance agent 
or broker residing in that State; or 

(8) otherwise discriminate against a purchas-
ing group or any of its members. 

(b) Scope of exemptions 

The exemptions specified in subsection (a) of 
this section apply to— 

(1) liability insurance provided to— 
(A) a purchasing group; or 
(B) any person who is a member of a pur-

chasing group; and 

(2) the provision of— 
(A) liability coverage; 
(B) insurance related services; or 
(C) management services; 

to a purchasing group or member of the group. 

(c) Licensing of agents or brokers for purchasing 
groups 

A State may require that a person acting, or 
offering to act, as an agent or broker for a pur-
chasing group obtain a license from that State, 
except that a State may not impose any quali-
fication or requirement which discriminates 
against a nonresident agent or broker. 

(d) Notice to State insurance commissioners of 
intent to do business 

(1) A purchasing group which intends to do 
business in any State shall furnish notice of 
such intention to the insurance commissioner of 
such State. Such notice— 

(A) shall identify the State in which such 
group is domiciled; 

(B) shall specify the lines and classifications 
of liability insurance which the purchasing 
group intends to purchase; 

(C) shall identify the insurance company 
from which the group intends to purchase in-
surance and the domicile of such company; 
and 

(D) shall identify the principal place of busi-
ness of the group. 

(2) Such purchasing group shall notify the 
commissioner of any such State as to any subse-
quent changes in any of the items provided in 
such notice. 

(e) Designation of agent for service of documents 
and process 

A purchasing group shall register with and 
designate the State insurance commissioner of 
each State in which it does business as its agent 
solely for the purpose of receiving service of 
legal documents or process, except that such re-
quirement shall not apply in the case of a pur-
chasing group— 

(1) which— 
(A) was domiciled before April 1, 1986; and 
(B) is domiciled on and after October 27, 

1986; 1 
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in any State of the United States; 
(2) which— 

(A) before September 25, 1981, purchased 
insurance from an insurance carrier licensed 
in any State; and 

(B) since September 25, 1981, purchases its 
insurance from an insurance carrier licensed 
in any State; 

(3) which was a purchasing group under the 
requirements of this chapter before October 27, 
1986; and 

(4) as long as such group does not purchase 
insurance that was not authorized for purposes 
of an exemption under this chapter as in effect 
before October 27, 1986. 

(f) Purchases of insurance through licensed 
agents or brokers acting pursuant to surplus 
lines laws 

A purchasing group may not purchase insur-
ance from a risk retention group that is not 
chartered in a State or from an insurer not ad-
mitted in the State in which the purchasing 
group is located, unless the purchase is effected 
through a licensed agent or broker acting pursu-
ant to the surplus lines laws and regulations of 
such State. 

(g) State powers to enforce State laws 

Nothing in this chapter shall be construed to 
affect the authority of any State to make use of 
any of its powers to enforce the laws of such 
State with respect to which a purchasing group 
is not exempt under this chapter. 

(h) States’ authority to sue 

Nothing in this chapter shall affect the au-
thority of any State to bring an action in any 
Federal or State court. 

(Pub. L. 97–45, § 4, Sept. 25, 1981, 95 Stat. 951; Pub. 
L. 99–563, §§ 6, 8(b), 12(d), Oct. 27, 1986, 100 Stat. 
3174, 3175, 3178.) 

CODIFICATION 

October 27, 1986, referred to in subsec. (e)(1)(B), was in 

the original ‘‘the date of the enactment of this Act’’ 

which was translated as meaning the date of the enact-

ment of Pub. L. 99–563, which enacted subsec. (e), to re-

flect the probable intent of Congress. 

AMENDMENTS 

1986—Subsec. (a). Pub. L. 99–563, § 8(b)(1), inserted ref-

erence to section 3905 of this title. 

Subsec. (b)(1). Pub. L. 99–563, § 12(d)(1), substituted 

‘‘liability insurance’’ for ‘‘product liability or com-

pleted operations liability insurance, and comprehen-

sive general liability insurance which includes either of 

these coverages,’’. 

Subsec. (b)(2)(A). Pub. L. 99–563, § 12(d)(2), struck out 

‘‘product liability or completed operations insurance, 

and comprehensive general’’ before ‘‘liability cov-

erage’’. 

Subsecs. (d) to (h). Pub. L. 99–563, §§ 6, 8(b)(2), added 

subsecs. (d) to (h). 

§ 3904. Securities laws 

(a) Ownership interest of members in risk reten-
tion groups 

The ownership interests of members in a risk 
retention group shall be— 

(1) considered to be exempted securities for 
purposes of section 5 of the Securities Act of 

1933 [15 U.S.C. 77e] and for purposes of section 
12 of the Securities Exchange Act of 1934 [15 
U.S.C. 78l]; and 

(2) considered to be securities for purposes of 
the provisions of section 17 of the Securities 
Act of 1933 [15 U.S.C. 77q] and the provisions of 
section 10 of the Securities Exchange Act of 
1934 [15 U.S.C. 78j]. 

(b) Investment companies 

A risk retention group shall not be considered 
to be an investment company for purposes of the 
Investment Company Act of 1940 (15 U.S.C. 80a–1 
et seq.). 

(c) State blue sky laws 

The ownership interests of members in a risk 
retention group shall not be considered securi-
ties for purposes of any State blue sky law. 

(Pub. L. 97–45, § 5, Sept. 25, 1981, 95 Stat. 952.) 

REFERENCES IN TEXT 

The Investment Company Act of 1940, referred to in 

subsec. (b), is title I of act Aug. 22, 1940, ch. 686, 54 Stat. 

789, as amended, which is classified generally to sub-

chapter I (§ 80a–1 et seq.) of chapter 2D of this title. For 

complete classification of this Act to the Code, see sec-

tion 80a–51 of this title and Tables. 

§ 3905. Clarification concerning permissible State 
authority 

(a) No exemption from State motor vehicle no- 
fault and motor vehicle financial responsibil-
ity laws 

Nothing in this chapter shall be construed to 
exempt a risk retention group or purchasing 
group authorized under this chapter from the 
policy form or coverage requirements of any 
State motor vehicle no-fault or motor vehicle fi-
nancial responsibility insurance law. 

(b) Applicability of exemptions 

The exemptions provided under this chapter 
shall apply only to the provision of liability in-
surance by a risk retention group or the pur-
chase of liability insurance by a purchasing 
group, and nothing in this chapter shall be con-
strued to permit the provision or purchase of 
any other line of insurance by any such group. 

(c) Prohibited insurance policy coverage 

The terms of any insurance policy provided by 
a risk retention group or purchased by a pur-
chasing group shall not provide or be construed 
to provide insurance policy coverage prohibited 
generally by State statute or declared unlawful 
by the highest court of the State whose law ap-
plies to such policy. 

(d) State authority to specify acceptable means 
of demonstrating financial responsibility 

Subject to the provisions of section 3902(a)(4) 
of this title relating to discrimination, nothing 
in this chapter shall be construed to preempt 
the authority of a State to specify acceptable 
means of demonstrating financial responsibility 
where the State has required a demonstration of 
financial responsibility as a condition for ob-
taining a license or permit to undertake speci-
fied activities. Such means may include or ex-
clude insurance coverage obtained from an ad-
mitted insurance company, an excess lines com-
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pany, a risk retention group, or any other 
source regardless of whether coverage is ob-
tained directly from an insurance company or 
through a broker, agent, purchasing group, or 
any other person. 

(Pub. L. 97–45, § 6, as added Pub. L. 99–563, § 8(c), 
Oct. 27, 1986, 100 Stat. 3175.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 3903 of this title. 

§ 3906. Injunctive orders issued by United States 
district courts 

Any district court of the United States may 
issue an order enjoining a risk retention group 
from soliciting or selling insurance, or operat-
ing, in any State (or in all States) or in any ter-
ritory or possession of the United States upon a 
finding of such court that such group is in haz-
ardous financial condition. Such order shall be 
binding on such group, its officers, agents, and 
employees, and on any other person acting in 
active concert with any such officer, agent, or 
employee, if such other person has actual notice 
of such order. 

(Pub. L. 97–45, § 7, as added Pub. L. 99–563, § 9, 
Oct. 27, 1986, 100 Stat. 3176.) 

CHAPTER 66—PROMOTION OF EXPORT 
TRADE 

SUBCHAPTER I—EXPORT TRADING COMPANIES 

AND TRADE ASSOCIATIONS 

Sec. 

4001. Congressional findings and declaration of pur-

pose. 

4002. Definitions. 

4003. Office of Export Trade in Department of Com-

merce. 

SUBCHAPTER II—EXPORT TRADE CERTIFICATES 

OF REVIEW 

4011. Export trade promotion duties of Secretary of 

Commerce. 

4012. Application for issuance of certificate of re-

view. 

(a) Written form; limitation to export 

trade; compliance with regulations. 

(b) Publication of notice of application; 

transmittal to Attorney General. 

4013. Issuance of certificate. 

(a) Requirements. 

(b) Time for determination; specification 

in certificate. 

(c) Expedited action. 

(d) Notification of denial; request for re-

consideration. 

(e) Return of documents upon request 

after denial. 

(f) Fraudulent procurement of certifi-

cate. 

4014. Reporting requirement; amendment of certifi-

cate; revocation. 

(a) Report of changes in matters speci-

fied; application to amend; treat-

ment as application for issuance. 

(b) Request for compliance information; 

failure to provide; notice of non-

compliance; revocation or modifica-

tion; antitrust investigation; no 

civil investigative demand. 

4015. Judicial review; admissibility. 

(a) District court review of grants or de-

nials; erroneous determination. 

(b) Exclusive provision for review. 

Sec. 

(c) Inadmissibility in antitrust proceed-

ings. 
4016. Protection conferred by certificate of review. 

(a) Protection from civil or criminal 

antitrust actions. 
(b) Special restraint of trade civil ac-

tions; time limitations; certificate 

governed conduct presumed in com-

pliance; award of costs to successful 

defendant; suit by Attorney Gen-

eral. 
4017. Guidelines. 

(a) Issuance; content. 
(b) Administrative rulemaking require-

ments not applicable. 
4018. Annual reports. 
4019. Disclosure of information. 

(a) Exemption. 
(b) Protection of potentially harmful 

confidential information; excep-

tions: Congress; judicial or adminis-

trative proceedings; consent; neces-

sity for determination; Federal law; 

regulations. 
4020. Rules and regulations. 
4021. Definitions. 

SUBCHAPTER III—EXPORT PROMOTION 

PROGRAMS 

4051. Requirement of prior authorization. 
(a) General rule. 
(b) Exception for later legislation au-

thorizing obligations or expendi-

tures. 
(c) Provisions must be specifically super-

seded. 
(d) ‘‘Export promotion program’’ defined. 
(e) Printing outside United States. 

4052. Authorization of appropriations. 
4053. Barter arrangements. 

(a) Report on status of Federal barter 

programs. 
(b) Authorities of President. 
(c) Other provisions of law not affected. 
(d) Conventional markets not to be dis-

placed by barters. 
(e) Report to Congress. 

SUBCHAPTER I—EXPORT TRADING 
COMPANIES AND TRADE ASSOCIATIONS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 7 sections 7257, 

7258. 

§ 4001. Congressional findings and declaration of 
purpose 

(a) The Congress finds that— 
(1) United States exports are responsible for 

creating and maintaining one out of every 
nine manufacturing jobs in the United States 
and for generating one out of every seven dol-
lars of total United States goods produced; 

(2) the rapidly growing service-related indus-
tries are vital to the well-being of the United 
States economy inasmuch as they create jobs 
for seven out of every ten Americans, provide 
65 per centum of the Nation’s gross national 
product, and offer the greatest potential for 
significantly increased industrial trade involv-
ing finished products; 

(3) trade deficits contribute to the decline of 
the dollar on international currency markets 
and have an inflationary impact on the United 
States economy; 

(4) tens of thousands of small- and medium- 
sized United States businesses produce export-
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able goods or services but do not engage in ex-
porting; 

(5) although the United States is the world’s 
leading agricultural exporting nation, many 
farm products are not marketed as widely and 
effectively abroad as they could be through ex-
port trading companies; 

(6) export trade services in the United States 
are fragmented into a multitude of separate 
functions, and companies attempting to offer 
export trade services lack financial leverage 
to reach a significant number of potential 
United States exporters; 

(7) the United States needs well-developed 
export trade intermediaries which can achieve 
economies of scale and acquire expertise en-
abling them to export goods and services prof-
itably, at low per unit cost to producers; 

(8) the development of export trading compa-
nies in the United States has been hampered 
by business attitudes and by Government reg-
ulations; 

(9) those activities of State and local govern-
mental authorities which initiate, facilitate, 
or expand exports of goods and services can be 
an important source for expansion of total 
United States exports, as well as for experi-
mentation in the development of innovative 
export programs keyed to local, State, and re-
gional economic needs; 

(10) if United States trading companies are 
to be successful in promoting United States 
exports and in competing with foreign trading 
companies, they should be able to draw on the 
resources, expertise, and knowledge of the 
United States banking system, both in the 
United States and abroad; and 

(11) the Department of Commerce is respon-
sible for the development and promotion of 
United States exports, and especially for fa-
cilitating the export of finished products by 
United States manufacturers. 

(b) It is the purpose of this chapter to increase 
United States exports of products and services 
by encouraging more efficient provision of ex-
port trade services to United States producers 
and suppliers, in particular by establishing an 
office within the Department of Commerce to 
promote the formation of export trade associa-
tions and export trading companies, by permit-
ting bank holding companies, bankers’ banks, 
and Edge Act corporations and agreement cor-
porations that are subsidiaries of bank holding 
companies to invest in export trading compa-
nies, by reducing restrictions on trade financing 
provided by financial institutions, and by modi-
fying the application of the antitrust laws to 
certain export trade. 

(Pub. L. 97–290, title I, § 102, Oct. 8, 1982, 96 Stat. 
1233.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (b), was in origi-

nal ‘‘this Act’’, meaning Pub. L. 97–290, Oct. 8, 1982, 96 

Stat. 1233, which enacted this chapter and section 6a of 

this title and section 635a–4 of Title 12, Banks and 

Banking, amended section 45 of this title and sections 

372 and 1843 of Title 12, and enacted provisions set out 

as notes under sections 1, 4001, and 4011 of this title and 

sections 1841 and 1843 of Title 12. For complete classi-

fication of this Act to the Code, see Tables. 

Edge Act corporation, referred to in subsec. (b), is a 

corporation organized under section 25A of the Federal 

Reserve Act, as added by act Dec. 24, 1919, ch. 18, 41 

Stat. 378, and amended, popularly known as the Edge 

Act, which is classified to subchapter II (§ 611 et seq.) of 

chapter 6 of Title 12. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 611 of Title 12 and Tables. 

SHORT TITLE 

Section 101 of title I of Pub. L. 97–290 provided that: 

‘‘This title [enacting this subchapter] may be cited as 

the ‘Export Trading Company Act of 1982’.’’ 

§ 4002. Definitions 

(a) For purposes of this subchapter— 
(1) the term ‘‘export trade’’ means trade or 

commerce in goods or services produced in the 
United States which are exported, or in the 
course of being exported, from the United 
States to any other country; 

(2) the term ‘‘services’’ includes, but is not 
limited to, accounting, amusement, architec-
tural, automatic data processing, business, 
communications, construction franchising and 
licensing, consulting, engineering, financial, 
insurance, legal, management, repair, tour-
ism, training, and transportation services; 

(3) the term ‘‘export trade services’’ in-
cludes, but is not limited to, consulting, inter-
national market research, advertising, mar-
keting, insurance, product research and de-
sign, legal assistance, transportation, includ-
ing trade documentation and freight forward-
ing, communication and processing of foreign 
orders to and for exporters and foreign pur-
chasers, warehousing, foreign exchange, fi-
nancing, and taking title to goods, when pro-
vided in order to facilitate the export of goods 
or services produced in the United States; 

(4) the term ‘‘export trading company’’ 
means a person, partnership, association, or 
similar organization, whether operated for 
profit or as a nonprofit organization, which 
does business under the laws of the United 
States or any State and which is organized 
and operated principally for purposes of— 

(A) exporting goods or services produced in 
the United States; or 

(B) facilitating the exportation of goods or 
services produced in the United States by 
unaffiliated persons by providing one or 
more export trade services; 

(5) the term ‘‘State’’ means any of the sev-
eral States of the United States, the District 
of Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, American Samoa, 
Guam, the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory of 
the Pacific Islands; 

(6) the term ‘‘United States’’ means the sev-
eral States of the United States, the District 
of Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, American Samoa, 
Guam, the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory of 
the Pacific Islands; and 

(7) the term ‘‘antitrust laws’’ means the 
antitrust laws as defined in section 12(a) of 
this title, section 45 of this title to the extent 
that section 45 of this title applies to unfair 
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methods of competition, and any State anti-
trust or unfair competition law. 

(b) The Secretary of Commerce may by regula-
tion further define any term defined in sub-
section (a) of this section, in order to carry out 
this subchapter. 

(Pub. L. 97–290, title I, § 103, Oct. 8, 1982, 96 Stat. 
1234.) 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

§ 4003. Office of Export Trade in Department of 
Commerce 

The Secretary of Commerce shall establish 
within the Department of Commerce an office to 
promote and encourage to the greatest extent 
feasible the formation of export trade associa-
tions and export trading companies. Such office 
shall provide information and advice to inter-
ested persons and shall provide a referral service 
to facilitate contact between producers of ex-
portable goods and services and firms offering 
export trade services. The office shall establish 
a program to encourage and assist the operation 
of other export intermediaries, including exist-
ing and newly formed export management com-
panies. 

(Pub. L. 97–290, title I, § 104, Oct. 8, 1982, 96 Stat. 
1235; Pub. L. 100–418, title II, § 2310, Aug. 23, 1988, 
102 Stat. 1346.) 

AMENDMENTS 

1988—Pub. L. 100–418 inserted requirement that the of-

fice establish a program to encourage and assist oper-

ation of other export intermediaries, including existing 

and newly formed export management companies. 

SUBCHAPTER II—EXPORT TRADE 
CERTIFICATES OF REVIEW 

§ 4011. Export trade promotion duties of Sec-
retary of Commerce 

To promote and encourage export trade, the 
Secretary may issue certificates of review and 
advise and assist any person with respect to ap-
plying for certificates of review. 

(Pub. L. 97–290, title III, § 301, Oct. 8, 1982, 96 
Stat. 1240.) 

EFFECTIVE DATE 

Section 312 of Pub. L. 97–290 provided that: 

‘‘(a) Except as provided in subsection (b), this title 

[enacting this subchapter] shall take effect on the date 

of the enactment of this Act [Oct. 8, 1982]. 

‘‘(b) Section 302 and section 303 [enacting sections 

4012 and 4013 of this title] shall take effect 90 days after 

the effective date of the rules and regulations first pro-

mulgated under section 310 [enacting section 4020 of 

this title].’’ 

REPORT ON EXPORT TRADING COMPANIES 

Pub. L. 100–418, title II, § 2311, Aug. 23, 1988, 102 Stat. 

1346, directed Secretary of Commerce to submit a re-

port, not later than 18 months after Aug. 23, 1988, to 

Committee on Banking, Housing, and Urban Affairs of 

Senate, and to Committee on Banking, Finance and 

Urban Affairs, Committee on Foreign Affairs, and Com-

mittee on the Judiciary of House of Representatives, on 

activities of Department of Commerce to promote and 

encourage formation of new and operation of existing 

and new export promotion intermediaries, including ex-

port management companies, export trade associa-

tions, bank export trading companies, and export trad-

ing companies, with report to include a survey of ac-

tivities of export management companies, export trade 

associations, and those bank export trading companies 

and export trading companies established pursuant to 

amendments made by title II of the Export Trading 

Company Act of 1982 and pursuant to title III of that 

Act, but not to contain any information subject to the 

protections from disclosure provided in that Act. 

FEDERAL COAL EXPORT COMMISSION 

Pub. L. 99–83, title XIII, § 1304, Aug. 8, 1985, 99 Stat. 

282, provided for establishment, membership, etc., of 

Federal Coal Export Commission, required Commission 

to convene at least four times a year for consultation 

on activities leading to increased cooperation among 

entities involved in United States coal exports, with 

goal of expanding the United States share of inter-

national market, specified activities of Commission, in-

cluding examination of potential for small- and me-

dium-sized companies to enter export coal trade 

through exporting trading companies, directed Com-

mission to report its finding and recommendations to 

President and Congress within two years after its first 

meeting, and terminated Commission upon submission 

of its report. 

§ 4012. Application for issuance of certificate of 
review 

(a) Written form; limitation to export trade; com-
pliance with regulations 

To apply for a certificate of review, a person 
shall submit to the Secretary a written applica-
tion which— 

(1) specifies conduct limited to export trade, 
and 

(2) is in a form and contains any informa-
tion, including information pertaining to the 
overall market in which the applicant oper-
ates, required by rule or regulation promul-
gated under section 4020 of this title. 

(b) Publication of notice of application; transmit-
tal to Attorney General 

(1) Within ten days after an application sub-
mitted under subsection (a) of this section is re-
ceived by the Secretary, the Secretary shall 
publish in the Federal Register a notice that an-
nounces that an application for a certificate of 
review has been submitted, identifies each per-
son submitting the application, and describes 
the conduct for which the application is submit-
ted. 

(2) Not later than seven days after an applica-
tion submitted under subsection (a) of this sec-
tion is received by the Secretary, the Secretary 
shall transmit to the Attorney General— 

(A) a copy of the application, 
(B) any information submitted to the Sec-

retary in connection with the application, and 
(C) any other relevant information (as deter-

mined by the Secretary) in the possession of 
the Secretary, including information regard-
ing the market share of the applicant in the 
line of commerce to which the conduct speci-
fied in the application relates. 

(Pub. L. 97–290, title III, § 302, Oct. 8, 1982, 96 
Stat. 1240.) 
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EFFECTIVE DATE 

Section effective 90 days after effective date of rules 

and regulations first promulgated under section 4020 of 

this title, see section 312(b) of Pub. L. 97–290 set out as 

a note under section 4011 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4013, 4018 of this 

title. 

§ 4013. Issuance of certificate 

(a) Requirements 

A certificate of review shall be issued to any 
applicant that establishes that its specified ex-
port trade, export trade activities, and methods 
of operation will— 

(1) result in neither a substantial lessening 
of competition or restraint of trade within the 
United States nor a substantial restraint of 
the export trade of any competitor of the ap-
plicant, 

(2) not unreasonably enhance, stabilize, or 
depress prices within the United States of the 
goods, wares, merchandise, or services of the 
class exported by the applicant, 

(3) not constitute unfair methods of com-
petition against competitors engaged in the 
export of goods, wares, merchandise, or serv-
ices of the class exported by the applicant, and 

(4) not include any act that may reasonably 
be expected to result in the sale for consump-
tion or resale within the United States of the 
goods, wares, merchandise, or services ex-
ported by the applicant. 

(b) Time for determination; specification in cer-
tificate 

Within ninety days after the Secretary re-
ceives an application for a certificate of review, 
the Secretary shall determine whether the ap-
plicant’s export trade, export trade activities, 
and methods of operation meet the standards of 
subsection (a) of this section. If the Secretary, 
with the concurrence of the Attorney General, 
determines that such standards are met, the 
Secretary shall issue to the applicant a certifi-
cate of review. The certificate of review shall 
specify— 

(1) the export trade, export trade activities, 
and methods of operation to which the certifi-
cate applies, 

(2) the person to whom the certificate of re-
view is issued, and 

(3) any terms and conditions the Secretary 
or the Attorney General deems necessary to 
assure compliance with the standards of sub-
section (a) of this section. 

(c) Expedited action 

If the applicant indicates a special need for 
prompt disposition, the Secretary and the At-
torney General may expedite action on the ap-
plication, except that no certificate of review 
may be issued within thirty days of publication 
of notice in the Federal Register under section 
4012(b)(1) of this title. 

(d) Notification of denial; request for reconsider-
ation 

(1) If the Secretary denies in whole or in part 
an application for a certificate, he shall notify 
the applicant of his determination and the rea-
sons for it. 

(2) An applicant may, within thirty days of re-
ceipt of notification that the application has 
been denied in whole or in part, request the Sec-
retary to reconsider the determination. The Sec-
retary, with the concurrence of the Attorney 
General, shall notify the applicant of the deter-
mination upon reconsideration within thirty 
days of receipt of the request. 

(e) Return of documents upon request after de-
nial 

If the Secretary denies an application for the 
issuance of a certificate of review and thereafter 
receives from the applicant a request for the re-
turn of documents submitted by the applicant in 
connection with the application for the certifi-
cate, the Secretary and the Attorney General 
shall return to the applicant, not later than 
thirty days after receipt of the request, the doc-
uments and all copies of the documents avail-
able to the Secretary and the Attorney General, 
except to the extent that the information con-
tained in a document has been made available to 
the public. 

(f) Fraudulent procurement of certificate 

A certificate shall be void ab initio with re-
spect to any export trade, export trade activi-
ties, or methods of operation for which a certifi-
cate was procured by fraud. 

(Pub. L. 97–290, title III, § 303, Oct. 8, 1982, 96 
Stat. 1241.) 

EFFECTIVE DATE 

Section effective 90 days after effective date of rules 

and regulations first promulgated under section 4020 of 

this title, see section 312(b) of Pub. L. 97–290 set out as 

a note under section 4011 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4014, 4016, 4017 

of this title. 

§ 4014. Reporting requirement; amendment of 
certificate; revocation 

(a) Report of changes in matters specified; appli-
cation to amend; treatment as application for 
issuance 

(1) Any applicant who receives a certificate of 
review— 

(A) shall promptly report to the Secretary 
any change relevant to the matters specified 
in the certificate, and 

(B) may submit to the Secretary an applica-
tion to amend the certificate to reflect the ef-
fect of the change on the conduct specified in 
the certificate. 

(2) An application for an amendment to a cer-
tificate of review shall be treated as an applica-
tion for the issuance of a certificate. The effec-
tive date of an amendment shall be the date on 
which the application for the amendment is sub-
mitted to the Secretary. 

(b) Request for compliance information; failure 
to provide; notice of noncompliance; revoca-
tion or modification; antitrust investigation; 
no civil investigative demand 

(1) If the Secretary or the Attorney General 
has reason to believe that the export trade, ex-
port trade activities, or methods of operation of 
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a person holding a certificate of review no 
longer comply with the standards of section 
4013(a) of this title, the Secretary shall request 
such information from such person as the Sec-
retary or the Attorney General deems necessary 
to resolve the matter of compliance. Failure to 
comply with such request shall be grounds for 
revocation of the certificate under paragraph 
(2). 

(2) If the Secretary or the Attorney General 
determines that the export trade, export trade 
activities, or methods of operation of a person 
holding a certificate no longer comply with the 
standards of section 4013(a) of this title, or that 
such person has failed to comply with a request 
made under paragraph (1), the Secretary shall 
give written notice of the determination to such 
person. The notice shall include a statement of 
the circumstances underlying, and the reasons 
in support of, the determination. In the 60-day 
period beginning 30 days after the notice is 
given, the Secretary shall revoke the certificate 
or modify it as the Secretary or the Attorney 
General deems necessary to cause the certificate 
to apply only to the export trade, export trade 
activities, or methods of operation which are in 
compliance with the standards of section 4013(a) 
of this title. 

(3) For purposes of carrying out this sub-
section, the Attorney General, and the Assistant 
Attorney General in charge of the antitrust di-
vision of the Department of Justice, may con-
duct investigations in the same manner as the 
Attorney General and the Assistant Attorney 
General conduct investigations under section 
1312 of this title, except that no civil investiga-
tive demand may be issued to a person to whom 
a certificate of review is issued if such person is 
the target of such investigation. 

(Pub. L. 97–290, title III, § 304, Oct. 8, 1982, 96 
Stat. 1242.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4015, 4017 of this 

title. 

§ 4015. Judicial review; admissibility 

(a) District court review of grants or denials; er-
roneous determination 

If the Secretary grants or denies, in whole or 
in part, an application for a certificate of review 
or for an amendment to a certificate, or revokes 
or modifies a certificate pursuant to section 
4014(b) of this title, any person aggrieved by 
such determination may, within 30 days of the 
determination, bring an action in any appro-
priate district court of the United States to set 
aside the determination on the ground that such 
determination is erroneous. 

(b) Exclusive provision for review 

Except as provided in subsection (a) of this 
section, no action by the Secretary or the Attor-
ney General pursuant to this subchapter shall be 
subject to judicial review. 

(c) Inadmissibility in antitrust proceedings 

If the Secretary denies, in whole or in part, an 
application for a certificate of review or for an 
amendment to a certificate, or revokes or 
amends a certificate, neither the negative deter-
mination nor the statement of reasons therefor 
shall be admissible in evidence, in any adminis-
trative or judicial proceeding, in support of any 
claim under the antitrust laws. 

(Pub. L. 97–290, title III, § 305, Oct. 8, 1982, 96 
Stat. 1243.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

§ 4016. Protection conferred by certificate of re-
view 

(a) Protection from civil or criminal antitrust ac-
tions 

Except as provided in subsection (b) of this 
section, no criminal or civil action may be 
brought under the antitrust laws against a per-
son to whom a certificate of review is issued 
which is based on conduct which is specified in, 
and complies with the terms of, a certificate is-
sued under section 4013 of this title which cer-
tificate was in effect when the conduct occurred. 

(b) Special restraint of trade civil actions; time 
limitations; certificate governed conduct pre-
sumed in compliance; award of costs to suc-
cessful defendant; suit by Attorney General 

(1) Any person who has been injured as a result 
of conduct engaged in under a certificate of re-
view may bring a civil action for injunctive re-
lief, actual damages, the loss of interest on ac-
tual damages, and the cost of suit (including a 
reasonable attorney’s fee) for the failure to com-
ply with the standards of section 4013(a) of this 
title. Any action commenced under this sub-
chapter shall proceed as if it were an action 
commenced under section 15 or section 26 of this 
title, except that the standards of section 4013(a) 
of this title and the remedies provided in this 
paragraph shall be the exclusive standards and 
remedies applicable to such action. 

(2) Any action brought under paragraph (1) 
shall be filed within two years of the date the 
plaintiff has notice of the failure to comply with 
the standards of section 4013(a) of this title but 
in any event within four years after the cause of 
action accrues. 

(3) In any action brought under paragraph (1), 
there shall be a presumption that conduct which 
is specified in and complies with a certificate of 
review does comply with the standards of sec-
tion 4013(a) of this title. 

(4) In any action brought under paragraph (1), 
if the court finds that the conduct does comply 
with the standards of section 4013(a) of this title, 
the court shall award to the person against 
whom the claim is brought the cost of suit at-
tributable to defending against the claim (in-
cluding a reasonable attorney’s fee). 

(5) The Attorney General may file suit pursu-
ant to section 25 of this title to enjoin conduct 
threatening clear and irreparable harm to the 
national interest. 
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(Pub. L. 97–290, title III, § 306, Oct. 8, 1982, 96 
Stat. 1243.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

§ 4017. Guidelines 

(a) Issuance; content 

To promote greater certainty regarding the 
application of the antitrust laws to export 
trade, the Secretary, with the concurrence of 
the Attorney General, may issue guidelines— 

(1) describing specific types of conduct with 
respect to which the Secretary, with the con-
currence of the Attorney General, has made or 
would make, determinations under sections 
4013 and 4014 of this title, and 

(2) summarizing the factual and legal bases 
in support of the determinations. 

(b) Administrative rulemaking requirements not 
applicable 

Section 553 of title 5 shall not apply to the is-
suance of guidelines under subsection (a) of this 
section. 

(Pub. L. 97–290, title III, § 307, Oct. 8, 1982, 96 
Stat. 1244.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

§ 4018. Annual reports 

Every person to whom a certificate of review 
is issued shall submit to the Secretary an an-
nual report, in such form and at such time as 
the Secretary may require, that updates where 
necessary the information required by section 
4012(a) of this title. 

(Pub. L. 97–290, title III, § 308, Oct. 8, 1982, 96 
Stat. 1244.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

§ 4019. Disclosure of information 

(a) Exemption 

Information submitted by any person in con-
nection with the issuance, amendment, or rev-
ocation of a certificate of review shall be ex-
empt from disclosure under section 552 of title 5. 

(b) Protection of potentially harmful confidential 
information; exceptions: Congress; judicial or 
administrative proceedings; consent; neces-
sity for determination; Federal law; regula-
tions 

(1) Except as provided in paragraph (2), no offi-
cer or employee of the United States shall dis-
close commercial or financial information sub-
mitted in connection with the issuance, amend-
ment, or revocation of a certificate of review if 
the information is privileged or confidential and 
if disclosure of the information would cause 
harm to the person who submitted the informa-
tion. 

(2) Paragraph (1) shall not apply with respect 
to information disclosed— 

(A) upon a request made by the Congress or 
any committee of the Congress, 

(B) in a judicial or administrative proceed-
ing, subject to appropriate protective orders, 

(C) with the consent of the person who sub-
mitted the information, 

(D) in the course of making a determination 
with respect to the issuance, amendment, or 
revocation of a certificate of review, if the 
Secretary deems disclosure of the information 
to be necessary in connection with making the 
determination, 

(E) in accordance with any requirement im-
posed by a statute of the United States, or 

(F) in accordance with any rule or regula-
tion promulgated under section 4020 of this 
title permitting the disclosure of the informa-
tion to an agency of the United States or of a 
State on the condition that the agency will 
disclose the information only under the cir-
cumstances specified in subparagraphs (A) 
through (E). 

(Pub. L. 97–290, title III, § 309, Oct. 8, 1982, 96 
Stat. 1244.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

§ 4020. Rules and regulations 

The Secretary, with the concurrence of the 
Attorney General, shall promulgate such rules 
and regulations as are necessary to carry out 
the purposes of this chapter. 

(Pub. L. 97–290, title III, § 310, Oct. 8, 1982, 96 
Stat. 1245.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in original ‘‘this 

Act’’, meaning Pub. L. 97–290, Oct. 8, 1982, 96 Stat. 1233, 

which enacted this chapter and section 6a of this title 

and section 635a–4 of Title 12, Banks and Banking, 

amended section 45 of this title and sections 372 and 

1843 of Title 12, and enacted provisions set out as notes 

under sections 1, 4001, and 4011 of this title and sections 

1841 and 1843 of Title 12. For complete classification of 

this Act to the Code, see Tables. 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4012, 4019 of this 

title. 

§ 4021. Definitions 

As used in this subchapter— 
(1) the term ‘‘export trade’’ means trade or 

commerce in goods, wares, merchandise, or 
services exported, or in the course of being ex-
ported, from the United States or any terri-
tory thereof to any foreign nation, 

(2) the term ‘‘service’’ means intangible eco-
nomic output, including, but not limited to— 

(A) business, repair, and amusement serv-
ices, 
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(B) management, legal, engineering, archi-
tectural, and other professional services, and 

(C) financial, insurance, transportation, 
informational and any other data-based 
services, and communication services, 

(3) the term ‘‘export trade activities’’ means 
activities or agreements in the course of ex-
port trade, 

(4) the term ‘‘methods of operation’’ means 
any method by which a person conducts or 
proposes to conduct export trade, 

(5) the term ‘‘person’’ means an individual 
who is a resident of the United States; a part-
nership that is created under and exists pursu-
ant to the laws of any State or of the United 
States; a State or local government entity; a 
corporation, whether organized as a profit or 
nonprofit corporation, that is created under 
and exists pursuant to the laws of any State or 
of the United States; or any association or 
combination, by contract or other arrange-
ment, between or among such persons, 

(6) the term ‘‘antitrust laws’’ means the 
antitrust laws, as such term is defined in sec-
tion 12 of this title, and section 45 of this title 
(to the extent that section 45 of this title pro-
hibits unfair methods of competition), and any 
State antitrust or unfair competition law, 

(7) the term ‘‘Secretary’’ means the Sec-
retary of Commerce or his designee, and 

(8) the term ‘‘Attorney General’’ means the 
Attorney General of the United States or his 
designee. 

(Pub. L. 97–290, title III, § 311, Oct. 8, 1982, 96 
Stat. 1245.) 

EFFECTIVE DATE 

Section effective Oct. 8, 1982, see section 312 of Pub. 

L. 97–290, set out as a note under section 4011 of this 

title. 

SUBCHAPTER III—EXPORT PROMOTION 
PROGRAMS 

§ 4051. Requirement of prior authorization 

(a) General rule 

Notwithstanding any other provision of law, 
money appropriated to the Department of Com-
merce for expenses to carry out any export pro-
motion program may be obligated or expended 
only if— 

(1) the appropriation thereof has been pre-
viously authorized by law enacted on or after 
July 12, 1985; or 

(2) the amount of all such obligations and 
expenditures does not exceed an amount pre-
viously prescribed by law enacted on or after 
such date. 

(b) Exception for later legislation authorizing ob-
ligations or expenditures 

To the extent that legislation enacted after 
the making of an appropriation to carry out any 
export promotion program authorizes the obli-
gation or expenditure thereof, the limitation 
contained in subsection (a) of this section shall 
have no effect. 

(c) Provisions must be specifically superseded 

The provisions of this section shall not be su-
perseded except by a provision of law enacted 

after July 12, 1985, which specifically repeals, 
modifies, or supersedes the provisions of this 
section. 

(d) ‘‘Export promotion program’’ defined 

For purposes of this subchapter, the term ‘‘ex-
port promotion program’’ means any activity of 
the Department of Commerce designed to stimu-
late or assist United States businesses in mar-
keting their goods and services abroad competi-
tively with businesses from other countries, in-
cluding, but not limited to— 

(1) trade development (except for the trade 
adjustment assistance program) and dissemi-
nation of foreign marketing opportunities and 
other marketing information to United States 
producers of goods and services, including the 
expansion of foreign markets for United 
States textiles and apparel and any other 
United States products; 

(2) the development of regional and multi-
lateral economic policies which enhance 
United States trade and investment interests, 
and the provision of marketing services with 
respect to foreign countries and regions; 

(3) the exhibition of United States goods in 
other countries; 

(4) the operations of the United States and 
Foreign Commercial Service, or any successor 
agency; and 

(5) the Market Development Cooperator Pro-
gram established under section 4723 of this 
title, and assistance for trade shows provided 
under section 4724 of this title. 

(e) Printing outside United States 

(1) Notwithstanding the provisions of section 
501 of title 44, and consistent with other applica-
ble law, the Secretary of Commerce, in carrying 
out any export promotion program, may author-
ize— 

(A) the printing, distribution, and sale of 
documents outside the contiguous United 
States, if the Secretary finds that the imple-
mentation of such export promotion program 
would be more efficient, and if such documents 
will be distributed primarily and sold exclu-
sively outside the United States; and 

(B) the acceptance of private notices and ad-
vertisements in connection with the printing 
and distribution of such documents. 

(2) Any fees received by the Secretary pursu-
ant to paragraph (1) shall be deposited in a sepa-
rate account or accounts which may be used to 
defray directly the costs incurred in conducting 
activities authorized by paragraph (1) or to 
repay or make advances to appropriations or 
other funds available for such activities. 

(Pub. L. 99–64, title II, § 201, July 12, 1985, 99 Stat. 
157; Pub. L. 100–418, title II, §§ 2305(a), 2308(a), 
Aug. 23, 1988, 102 Stat. 1344, 1346.) 

CODIFICATION 

Section was enacted as part of the Export Adminis-

tration Amendments Act of 1985, and not as part of 

Pub. L. 97–290 which enacted this chapter. 

AMENDMENTS 

1988—Subsec. (d)(5). Pub. L. 100–418, § 2305(a), added 

par. (5). 

Subsec. (e). Pub. L. 100–418, § 2308(a), added subsec. (e). 
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§ 4052. Authorization of appropriations 

There are authorized to be appropriated to the 
Department of Commerce to carry out export 
promotion programs such sums as are necessary 
for fiscal years 1995 and 1996. 

(Pub. L. 99–64, title II, § 202, July 12, 1985, 99 Stat. 
158; Pub. L. 99–633, § 2, Nov. 7, 1986, 100 Stat. 3522; 
Pub. L. 100–418, title II, § 2305(b)(1), Aug. 23, 1988, 
102 Stat. 1344; Pub. L. 102–429, title II, § 208, Oct. 
21, 1992, 106 Stat. 2205; Pub. L. 103–392, title III, 
§ 301, Oct. 22, 1994, 108 Stat. 4099.) 

CODIFICATION 

Section was enacted as part of the Export Adminis-

tration Amendments Act of 1985, and not as part of 

Pub. L. 97–290 which enacted this chapter. 

AMENDMENTS 

1994—Pub. L. 103–392 amended section generally. Prior 

to amendment, section read as follows: ‘‘There are au-

thorized to be appropriated to the Department of Com-

merce— 

‘‘(1) to carry out export promotion programs— 

‘‘(A) $190,000,000 for fiscal year 1993; and 

‘‘(B) $200,000,000 for fiscal year 1994; and 

‘‘(2) to carry out section 4723 of this title, $5,500,000 

for each of fiscal years 1993 and 1994.’’ 

1992—Pub. L. 102–429 amended section generally. Prior 

to amendment, section read as follows: ‘‘There are au-

thorized to be appropriated to the Department of Com-

merce to carry out export promotion programs 

$123,922,000 for the fiscal year 1988, and $146,400,000 for 

each of the fiscal years 1989 and 1990.’’ 

1988—Pub. L. 100–418 amended section generally. Prior 

to amendment, section read as follows: ‘‘There is au-

thorized to be appropriated $123,922,000 for each of the 

fiscal years 1987 and 1988 to the Department of Com-

merce to carry out export promotion programs.’’ 

1986—Pub. L. 99–633 substituted provisions authoriz-

ing appropriations of $123,922,000 for each of the fiscal 

years 1987 and 1988 for provisions authorizing appro-

priations of $113,273,000 for each of the fiscal years 1985 

and 1986. 

§ 4053. Barter arrangements 

(a) Report on status of Federal barter programs 

The Secretary of Agriculture and the Sec-
retary of Energy shall, not later than 90 days 
after July 12, 1985, submit to the Congress a re-
port on the status of Federal programs relating 
to the barter or exchange of commodities owned 
by the Commodity Credit Corporation for mate-
rials and products produced in foreign countries. 
Such report shall include details of any changes 
necessary in existing law to allow the Depart-
ment of Agriculture and, in the case of petro-
leum resources, the Department of Energy, to 
implement fully any barter program. 

(b) Authorities of President 

The President is authorized— 
(1) to barter stocks of agricultural commod-

ities acquired by the Government for petro-
leum and petroleum products, and for other 
materials vital to the national interest, which 
are produced abroad, in situations in which 
sales would otherwise not occur; and 

(2) to purchase petroleum and petroleum 
products, and other materials vital to the na-
tional interest, which are produced abroad and 
acquired by persons in the United States 
through barter for agricultural commodities 
produced in and exported from the United 

States through normal commercial trade 
channels. 

(c) Other provisions of law not affected 

In the case of any petroleum, petroleum prod-
ucts, or other materials vital to the national in-
terest, which are acquired under subsection (b) 
of this section, nothing in this section shall be 
construed to render inapplicable the provisions 
of any law then in effect which apply to the 
storage, distribution, or use of such petroleum, 
petroleum products, or other materials vital to 
the national interest. 

(d) Conventional markets not to be displaced by 
barters 

The President shall take steps to ensure that, 
in making any barter described in subsection (a) 
or (b)(1) of this section or any purchase author-
ized by subsection (b)(2) of this section, existing 
export markets for agricultural commodities op-
erating on conventional business terms are safe-
guarded from displacement by the barter de-
scribed in subsection (a), (b)(1), or (b)(2) of this 
section, as the case may be. In addition, the 
President shall ensure that any such barter is 
consistent with the international obligations of 
the United States, including the General Agree-
ment on Tariffs and Trade. 

(e) Report to Congress 

The Secretary of Energy shall report to the 
Congress on the effect on energy security and on 
domestic energy supplies of any action taken 
under this section which results in the acquisi-
tion by the Government of petroleum or petro-
leum products. Such report shall be submitted 
to the Congress not later than 90 days after such 
acquisition. 

(Pub. L. 99–64, title II, § 203, July 12, 1985, 99 Stat. 
158.) 

CODIFICATION 

Section was enacted as part of the Export Adminis-

tration Amendments Act of 1985, and not as part of 

Pub. L. 97–290 which enacted this chapter. 

CHAPTER 67—ARCTIC RESEARCH AND 
POLICY 

Sec. 

4101. Congressional findings and declaration of pur-

poses. 

4102. Arctic Research Commission. 

(a) Establishment. 

(b) Membership. 

(c) Terms of office; vacancies; hold-over 

status. 

(d) Compensation and travel expenses; 

Federal employee status; meetings; 

observer-designees. 

4103. Duties of Commission; publication of guide-

lines; report to Congress. 

4104. Cooperation with Commission. 

(a) Acquisition of information from Fed-

eral agencies; withholding author-

ization. 

(b) Utilization of facilities and services; 

reimbursement; avoidance of dupli-

cation. 

(c) Consultations with Commission prior 

to major Federal actions. 

4105. Administration. 

4106. Implementation of Arctic research policy. 

(a) National Science Foundation and Di-

rector; functions. 
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Sec. 

(b) Interagency Arctic Research Policy 

Committee; establishment; rep-

resented agencies; Chairperson. 

4107. Duties of Interagency Committee; report to 

Congress. 

4108. Arctic research plan. 

4109. Coordination and review of budget requests; 

Office of Science and Technology Policy; 

Office of Management and Budget. 

4110. Authorization of appropriations; new spend-

ing authority. 

4111. ‘‘Arctic’’ defined. 

§ 4101. Congressional findings and declaration of 
purposes 

(a) The Congress finds and declares that— 
(1) the Arctic, onshore and offshore, contains 

vital energy resources that can reduce the Na-
tion’s dependence on foreign oil and improve 
the national balance of payments; 

(2) the Arctic is critical to national defense; 
(3) the renewable resources of the Arctic, 

specifically fish and other seafood, represent 
one of the Nation’s greatest commercial as-
sets; 

(4) Arctic conditions directly affect global 
weather patterns and must be understood in 
order to promote better agricultural manage-
ment throughout the United States; 

(5) industrial pollution not originating in 
the Arctic region collects in the polar air 
mass, has the potential to disrupt global 
weather patterns, and must be controlled 
through international cooperation and con-
sultation; 

(6) the Arctic is a natural laboratory for re-
search into human health and adaptation, 
physical and psychological, to climates of ex-
treme cold and isolation and may provide in-
formation crucial for future defense needs; 

(7) atmospheric conditions peculiar to the 
Arctic make the Arctic a unique testing 
ground for research into high latitude commu-
nications, which is likely to be crucial for fu-
ture defense needs; 

(8) Arctic marine technology is critical to 
cost-effective recovery and transportation of 
energy resources and to the national defense; 

(9) the United States has important security, 
economic, and environmental interests in de-
veloping and maintaining a fleet of icebreak-
ing vessels capable of operating effectively in 
the heavy ice regions of the Arctic; 

(10) most Arctic-rim countries possess Arctic 
technologies far more advanced than those 
currently available in the United States; 

(11) Federal Arctic research is fragmented 
and uncoordinated at the present time, lead-
ing to the neglect of certain areas of research 
and to unnecessary duplication of effort in 
other areas of research; 

(12) improved logistical coordination and 
support for Arctic research and better dissemi-
nation of research data and information is 
necessary to increase the efficiency and util-
ity of national Arctic research efforts; 

(13) a comprehensive national policy and 
program plan to organize and fund currently 
neglected scientific research with respect to 
the Arctic is necessary to fulfill national ob-
jectives in Arctic research; 

(14) the Federal Government, in cooperation 
with State and local governments, should 
focus its efforts on the collection and charac-
terization of basic data related to biological, 
materials, geophysical, social, and behavioral 
phenomena in the Arctic; 

(15) research into the long-range health, en-
vironmental, and social effects of development 
in the Arctic is necessary to mitigate the ad-
verse consequences of that development to the 
land and its residents; 

(16) Arctic research expands knowledge of 
the Arctic, which can enhance the lives of Arc-
tic residents, increase opportunities for inter-
national cooperation among Arctic-rim coun-
tries, and facilitate the formulation of na-
tional policy for the Arctic; and 

(17) the Alaskan Arctic provides an essential 
habitat for marine mammals, migratory wa-
terfowl, and other forms of wildlife which are 
important to the Nation and which are essen-
tial to Arctic residents. 

(b) The purposes of this chapter are— 
(1) to establish national policy, priorities, 

and goals and to provide a Federal program 
plan for basic and applied scientific research 
with respect to the Arctic, including natural 
resources and materials, physical, biological 
and health sciences, and social and behavioral 
sciences; 

(2) to establish an Arctic Research Commis-
sion to promote Arctic research and to rec-
ommend Arctic research policy; 

(3) to designate the National Science Foun-
dation as the lead agency responsible for im-
plementing Arctic research policy; and 

(4) to establish an Interagency Arctic Re-
search Policy Committee to develop a national 
Arctic research policy and a five year plan to 
implement that policy. 

(Pub. L. 98–373, title I, § 102, July 31, 1984, 98 Stat. 
1242; Pub. L. 103–199, title VI, § 601, Dec. 17, 1993, 
107 Stat. 2327.) 

AMENDMENTS 

1993—Subsec. (a)(2). Pub. L. 103–199, § 601(1), struck 

out ‘‘as the Nation’s only common border with the So-

viet Union,’’ before ‘‘the Arctic’’. 

Subsec. (a)(10). Pub. L. 103–199, § 601(2), struck out 

‘‘, particularly the Soviet Union,’’ after ‘‘countries’’. 

SHORT TITLE 

Section 101 of title I of Pub. L. 98–373 provided that: 

‘‘This title [enacting this chapter] may be cited as the 

‘Arctic Research and Policy Act of 1984’.’’ 

EX. ORD. NO. 12501. ARCTIC RESEARCH 

Ex. Ord. No. 12501, Jan. 28, 1985, 50 F.R. 4191, provided: 

By the authority vested in me as President by the 

Constitution and laws of the United States of America, 

including the Arctic Research and Policy Act of 1984 

(Title I of Public Law 98–373) (‘‘the Act’’) [15 U.S.C. 4101 

et seq.], it is hereby ordered as follows: 

SECTION 1. Establishment of Arctic Research Commission. 

There is established the Arctic Research Commission. 

SEC. 2. Membership of the Commission. (a) The Commis-

sion shall be composed of five members appointed by 

the President, as follows: 

(1) three members appointed from among individuals 

from academic or other research institutions with ex-

pertise in areas of research relating to the Arctic, in-

cluding the physical, biological, health, environmental, 

social, and behavioral sciences; 
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(2) one member appointed from among indigenous 

residents of the Arctic who are representative of the 

needs and interests of Arctic residents and who live in 

areas directly affected by Arctic resources develop-

ment; and 
(3) one member appointed from individuals familiar 

with the Arctic and representative of the needs and in-

terests of private industry undertaking resource devel-

opment in the Arctic. 
The Director of the National Science Foundation 

shall serve as a nonvoting ex officio member of the Com-

mission. The President shall designate a Chairperson 

from among the five voting members of the Commis-

sion. 
(b) In making initial appointments to the Commis-

sion, the President shall designate one member to serve 

for a term of two years, two members to serve for 

terms of three years, and two members to serve for 

terms of four years as provided by Section 103(c) of the 

Act [15 U.S.C. 4102(c)]. Upon the expiration of these ini-

tial terms of office, the term of office of each member 

of the Commission shall be four years. 
(c) Each of the Federal agencies represented on the 

Interagency Committee established by Section 7 of this 

Order may designate a representative to participate as 

an observer with the Commission. These representa-

tives shall report to and advise the Commission on the 

activities of their agencies relating to Arctic research. 
SEC. 3. Meetings of the Commission. The Commission 

shall meet at the call of the Chairman or a majority of 

its members. The Commission annually shall conduct 

at least one public meeting in the State of Alaska. 
SEC. 4. Functions of the Commission. (a) The Commis-

sion shall: 
(1) develop and recommend an integrated national 

Arctic research policy; 
(2) assist, in cooperation with the Interagency Arctic 

Research Policy Committee established by Section 7 of 

this Order, in establishing a national Arctic research 

program plan to implement the Arctic research policy; 
(3) facilitate cooperation between the Federal govern-

ment and State and local governments with respect to 

Arctic research; 
(4) review Federal research programs in the Arctic 

and suggest improvements in coordination among pro-

grams; 
(5) recommend methods to improve logistical plan-

ning and support for Arctic research as may be appro-

priate; 
(6) suggest methods for improving efficient sharing 

and dissemination of data and information on the Arc-

tic among interested public and private institutions; 
(7) offer other recommendations and advice to the 

Interagency Arctic Research Policy Committee as it 

may find appropriate; and 
(8) cooperate with the Governor of the State of Alas-

ka, and with agencies and organizations of that State 

which the Governor may designate, with respect to the 

formulation of Arctic research policy. 
(b) Not later than January 31 of each year, the Com-

mission shall: 
(1) submit to the President and Congress a report de-

scribing the activities and accomplishments of the 

Commission during the immediately preceding fiscal 

year; and 
(2) publish a statement of goals and objectives with 

respect to Arctic research to guide the Interagency 

Arctic Research Policy Committee in the performance 

of its duties. 
SEC. 5. Responsibilities of Federal Agencies. (a) The 

heads of Executive agencies shall, to the extent per-

mitted by law, and in accordance with Section 105 of 

the Act [15 U.S.C. 4104], provide the Commission such 

information as it may require for purposes of carrying 

out its functions. 
(b) The heads of Executive agencies shall, upon reim-

bursement to be agreed upon by the Commission and 

the agency head, permit the Commission to utilize 

their facilities and services to the extent that the fa-

cilities and services are needed for the establishment 

and development of an Arctic research policy. The 

Commission shall take every feasible step to avoid du-

plication of effort. 
(c) All Federal agencies shall consult with the Com-

mission before undertaking major Federal actions re-

lating to Arctic research. 
SEC. 6. Administration of the Commission. Members of 

the Commission who are otherwise employed for com-

pensation shall serve without compensation for their 

work on the Commission, but may be allowed travel ex-

penses, including per diem in lieu of subsistence, as au-

thorized by law for persons serving intermittently in 

the government service. Members of the Commission 

who are not otherwise employed for compensation shall 

be compensated for each day the member is engaged in 

actual performance of duties as a member, not to ex-

ceed 90 days of service each calendar year, at a rate 

equal to the daily equivalent of the rate for GS–16 of 

the General Schedule. 
SEC. 7. Establishment of Interagency Arctic Research 

Policy Committee. There is established the Interagency 

Arctic Research Policy Committee (the ‘‘Interagency 

Committee’’). The National Science Foundation shall 

serve as lead agency on the Interagency Committee and 

shall be responsible for implementing Arctic research 

policy. 
SEC. 8. Membership of the Interagency Committee. The 

Interagency Committee shall be composed of represent-

atives of the following Federal agencies or their des-

ignees: 
(a) National Science Foundation; 
(b) Department of Commerce; 
(c) Department of Defense; 
(d) Department of Energy; 
(e) Department of the Interior; 
(f) Department of State; 
(g) Department of Transportation; 
(h) Department of Health and Human Services; 
(i) National Aeronautics and Space Administration; 
(j) Environmental Protection Agency; 
(k) Office of Science and Technology Policy; and 
(l) any other Executive agency that the Director of 

the National Science Foundation shall deem appro-

priate. The Director of the National Science Founda-

tion or his designee shall serve as Chairperson of the 

Interagency Committee. 
SEC. 9. Functions of the Interagency Committee. (a) The 

Interagency Committee shall: 
(1) survey Arctic research conducted by Federal, 

State, and local agencies, universities, and other public 

and private institutions to help determine priorities for 

future Arctic research, including natural resources and 

materials, physical and biological sciences, and social 

and behavioral sciences; 
(2) work with the Commission to develop and estab-

lish an integrated national Arctic research policy that 

will guide Federal agencies in developing and imple-

menting their research programs in the Arctic; 
(3) consult with the Commission on: 

(a) the development of the national Arctic research 

policy and the 5-year plan implementing the policy; 
(b) Arctic research programs of Federal agencies; 

(c) recommendations of the Commission on future 

Arctic research; and 

(d) guidelines for Federal agencies for awarding and 

administering Arctic research grants; 

(4) develop a 5-year plan to implement the national 

policy, as provided in section 109 of the Act [15 U.S.C. 

4108]; 

(5) provide the necessary coordination, data, and as-

sistance for the preparation of a single integrated, co-

herent, and multi-agency budget request for Arctic re-

search, as provided in section 110 of the Act [15 U.S.C. 

4109]; 

(6) facilitate cooperation between the Federal govern-

ment and State and local governments in Arctic re-

search, and recommend the undertaking of neglected 

areas of research; 

(7) coordinate and promote cooperative Arctic sci-

entific research programs with other nations, subject 
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to the foreign policy guidance of the Secretary of 

State; 

(8) cooperate with the Governor of the State of Alas-

ka in fulfilling its responsibilities under the Act; and 

(9) promote Federal interagency coordination of all 

Arctic research activities, including: 

(a) logistical planning and coordination; and 

(b) the sharing of data and information associated 

with Arctic research, subject to section 552 of title 5, 

United States Code. 

(b) Not later than January 31, 1986, and biennially 

thereafter, the Interagency Committee shall submit to 

the Congress through the President a report concern-

ing: 

(1) its activities and accomplishments since its last 

report; and 

(2) the activities of the Commission, detailing with 

particularity the recommendations of the Commission 

with respect to Federal activities in Arctic research. 

SEC. 10. Public Participation. The Interagency Com-

mittee will provide public notice of its meetings and an 

opportunity for the public to participate in the devel-

opment and implementation of national Arctic re-

search policy. 

SEC. 11. Administration of Interagency Committee. Each 

agency represented on the Committee shall, to the ex-

tent permitted by law and subject to the availability of 

funds, provide the Committee with such administrative 

services, facilities, staff, and other support services as 

may be necessary for effective performance of its func-

tions. 

RONALD REAGAN. 

§ 4102. Arctic Research Commission 

(a) Establishment 

The President shall establish an Arctic Re-
search Commission (hereafter referred to as the 
‘‘Commission’’). 

(b) Membership 

(1) The Commission shall be composed of seven 
members appointed by the President, with the 
Director of the National Science Foundation 
serving as a nonvoting, ex officio member. The 
members appointed by the President shall in-
clude— 

(A) four members appointed from among in-
dividuals from academic or other research in-
stitutions with expertise in areas of research 
relating to the Arctic, including the physical, 
biological, health, environmental, social, and 
behavioral sciences; 

(B) one member appointed from among in-
digenous residents of the Arctic who are rep-
resentative of the needs and interests of Arc-
tic residents and who live in areas directly af-
fected by Arctic resource development; and 

(C) two members appointed from among in-
dividuals familiar with the Arctic and rep-
resentative of the needs and interests of pri-
vate industry undertaking resource develop-
ment in the Arctic. 

(2) The President shall designate one of the ap-
pointed members of the Commission to be chair-
person of the Commission. 

(c) Terms of office; vacancies; hold-over status 

(1) Except as provided in paragraph (2) of this 
subsection, the term of office of each member of 
the Commission appointed under subsection 
(b)(1) of this section shall be four years. 

(2) Of the members of the Commission origi-
nally appointed under subsection (b)(1) of this 
section— 

(A) one shall be appointed for a term of two 
years; 

(B) two shall be appointed for a term of 
three years; and 

(C) two shall be appointed for a term of four 
years. 

(3) Any vacancy occurring in the membership 
of the Commission shall be filled, after notice of 
the vacancy is published in the Federal Reg-
ister, in the manner provided by the preceding 
provisions of this section, for the remainder of 
the unexpired term. 

(4) A member may serve after the expiration of 
the member’s term of office until the President 
appoints a successor. 

(5) A member may serve consecutive terms be-
yond the member’s original appointment. 

(d) Compensation and travel expenses; Federal 
employee status; meetings; observer-des-
ignees 

(1) Members of the Commission may be al-
lowed travel expenses, including per diem in lieu 
of subsistence, as authorized by section 5703 of 
title 5. A member of the Commission not pres-
ently employed for compensation shall be com-
pensated at a rate equal to the daily equivalent 
of the rate for GS–18 of the General Schedule 
under section 5332 of title 5 for each day the 
member is engaged in the actual performance of 
his duties as a member of the Commission, not 
to exceed 90 days of service each year. Except 
for the purposes of chapter 81 of title 5 (relating 
to compensation for work injuries) and chapter 
171 of title 28 (relating to tort claims), a member 
of the Commission shall not be considered an 
employee of the United States for any purpose. 

(2) The Commission shall meet at the call of 
its Chairman or a majority of its members. 

(3) Each Federal agency referred to in section 
4106(b) of this title may designate a representa-
tive to participate as an observer with the Com-
mission. These representatives shall report to 
and advise the Commission on the activities re-
lating to Arctic research of their agencies. 

(4) The Commission shall conduct at least one 
public meeting in the State of Alaska annually. 

(Pub. L. 98–373, title I, § 103, July 31, 1984, 98 Stat. 
1243; Pub. L. 101–609, §§ 2, 3, Nov. 16, 1990, 104 
Stat. 3125.) 

AMENDMENTS 

1990—Subsec. (b)(1). Pub. L. 101–609, § 2, in introduc-

tory provisions, substituted ‘‘seven’’ for ‘‘five’’, in sub-

par. (A), substituted ‘‘four’’ for ‘‘three’’, and in subpar. 

(C), substituted ‘‘two members’’ for ‘‘one member’’. 

Subsec. (d)(1). Pub. L. 101–609, § 3, substituted ‘‘GS–18’’ 

for ‘‘GS–16’’. 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

§ 4103. Duties of Commission; publication of 
guidelines; report to Congress 

(a) The Commission shall— 
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(1) develop and recommend an integrated na-
tional Arctic research policy; 

(2) in cooperation with the Interagency Arc-
tic Research Policy Committee established 
under section 4106 of this title, assist in estab-
lishing a national Arctic research program 
plan to implement the Arctic research policy; 

(3) facilitate cooperation between the Fed-
eral Government and State and local govern-
ments with respect to Arctic research; 

(4) review Federal research programs in the 
Arctic and recommend improvements in co-
ordination among programs; 

(5) recommend methods to improve logis-
tical planning and support for Arctic research 
as may be appropriate and in accordance with 
the findings and purposes of this chapter; 

(6) recommend methods for improving effi-
cient sharing and dissemination of data and 
information on the Arctic among interested 
public and private institutions; 

(7) offer other recommendations and advice 
to the Interagency Committee established 
under section 4106 of this title as it may find 
appropriate; 

(8) cooperate with the Governor of the State 
of Alaska and with agencies and organizations 
of that State which the Governor may des-
ignate with respect to the formulation of Arc-
tic research policy; 

(9) recommend to the Interagency Commit-
tee the means for developing international sci-
entific cooperation in the Arctic; and 

(10) not later than January 31, 1991, and 
every 2 years thereafter, publish a statement 
of goals and objectives with respect to Arctic 
research to guide the Interagency Committee 
established under section 4106 of this title in 
the performance of its duties. 

(b) Not later than January 31 of each year, the 
Commission shall submit to the President and 
to the Congress a report describing the activi-
ties and accomplishments of the Commission 
during the immediately preceding fiscal year. 

(Pub. L. 98–373, title I, § 104, July 31, 1984, 98 Stat. 
1244; Pub. L. 101–609, § 4, Nov. 16, 1990, 104 Stat. 
3125.) 

AMENDMENTS 

1990—Subsec. (a)(4), (6). Pub. L. 101–609, § 4(a)(1), (2), 

substituted ‘‘recommend’’ for ‘‘suggest’’. 
Subsec. (a)(9), (10). Pub. L. 101–609, § 4(a)(3)–(5), added 

pars. (9) and (10). 
Subsec. (b). Pub. L. 101–609, § 4(b), amended subsec. (b) 

generally. Prior to amendment, subsec. (b) read as fol-

lows: ‘‘Not later than January 31 of each year, the Com-

mission shall— 
‘‘(1) publish a statement of goals and objectives 

with respect to Arctic research to guide the Inter-

agency Committee established under section 4106 of 

this title in the performance of its duties; and 
‘‘(2) submit to the President and to the Congress a 

report describing the activities and accomplishments 

of the Commission during the immediately preceding 

fiscal year.’’ 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (b) of this section relating to submitting an-

nual report to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 155 of House 

Document No. 103–7. 

§ 4104. Cooperation with Commission 

(a) Acquisition of information from Federal 
agencies; withholding authorization 

(1) The Commission may acquire from the 
head of any Federal agency unclassified data, re-
ports, and other nonproprietary information 
with respect to Arctic research in the possession 
of the agency which the Commission considers 
useful in the discharge of its duties. 

(2) Each agency shall cooperate with the Com-
mission and furnish all data, reports, and other 
information requested by the Commission to the 
extent permitted by law; except that no agency 
need furnish any information which it is per-
mitted to withhold under section 552 of title 5. 

(b) Utilization of facilities and services; reim-
bursement; avoidance of duplication 

With the consent of the appropriate agency 
head, the Commission may utilize the facilities 
and services of any Federal agency to the extent 
that the facilities and services are needed for 
the establishment and development of an Arctic 
research policy, upon reimbursement to be 
agreed upon by the Commission and the agency 
head and taking every feasible step to avoid du-
plication of effort. 

(c) Consultations with Commission prior to 
major Federal actions 

All Federal agencies shall consult with the 
Commission before undertaking major Federal 
actions relating to Arctic research. 

(Pub. L. 98–373, title I, § 105, July 31, 1984, 98 Stat. 
1245.) 

§ 4105. Administration 

The Commission may— 
(1) in accordance with the civil service laws 

and subchapter III of chapter 53 of title 5, ap-
point and fix the compensation of an Execu-
tive Director and necessary additional staff 
personnel, but not to exceed a total of seven 
compensated personnel; 

(2) procure temporary and intermittent serv-
ices as authorized by section 3109 of title 5; 

(3) enter into contracts and procure supplies, 
services, and personal property; 

(4) enter into agreements with the General 
Services Administration for the procurement 
of necessary financial and administrative serv-
ices, for which payment shall be made by re-
imbursement from funds of the Commission in 
amounts to be agreed upon by the Commission 
and the Administrator of the General Services 
Administration; and 

(5) appoint, and accept without compensa-
tion the services of, scientists and engineering 
specialists to be advisors to the Commission. 
Each advisor may be allowed travel expenses, 
including per diem in lieu of subsistence, as 
authorized by section 5703 of title 5. Except for 
the purposes of chapter 81 of title 5 (relating 
to compensation for work injuries) and chap-
ter 171 of title 28 (relating to tort claims), an 
advisor appointed under this paragraph shall 
not be considered an employee of the United 
States for any purpose. 

(Pub. L. 98–373, title I, § 106, July 31, 1984, 98 Stat. 
1245; Pub. L. 101–609, § 5, Nov. 16, 1990, 104 Stat. 
3125.) 
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REFERENCES IN TEXT 

The civil service laws, referred to in par. (1), are set 

forth in Title 5, Government Organization and Employ-

ees. See, particularly, section 3301 et seq. of Title 5. 

AMENDMENTS 

1990—Par. (5). Pub. L. 101–609 added par. (5). 

§ 4106. Implementation of Arctic research policy 

(a) National Science Foundation and Director; 
functions 

The National Science Foundation is des-
ignated as the lead agency responsible for imple-
menting Arctic research policy, and the Direc-
tor of the National Science Foundation shall in-
sure that the requirements of section 4107 of this 
title are fulfilled. 

(b) Interagency Arctic Research Policy Commit-
tee; establishment; represented agencies; 
Chairperson 

(1) The President shall establish an Inter-
agency Arctic Research Policy Committee 
(hereinafter referred to as the ‘‘Interagency 
Committee’’). 

(2) The Interagency Committee shall be com-
posed of representatives of the following Federal 
agencies or offices: 

(A) the National Science Foundation; 
(B) the Department of Commerce; 
(C) the Department of Defense; 
(D) the Department of Energy; 
(E) the Department of the Interior; 
(F) the Department of State; 
(G) the Department of Transportation; 
(H) the Department of Health and Human 

Services; 
(I) the National Aeronautics and Space Ad-

ministration; 
(J) the Environmental Protection Agency; 

and 
(K) any other agency or office deemed appro-

priate. 

(3) The representative of the National Science 
Foundation shall serve as the Chairperson of the 
Interagency Committee. 

(Pub. L. 98–373, title I, § 107, July 31, 1984, 98 Stat. 
1246.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4102, 4103 of this 

title. 

§ 4107. Duties of Interagency Committee; report 
to Congress 

(a) The Interagency Committee shall— 
(1) survey Arctic research conducted by Fed-

eral, State, and local agencies, universities, 
and other public and private institutions to 
help determine priorities for future Arctic re-
search, including natural resources and mate-
rials, physical and biological sciences, and so-
cial and behavioral sciences; 

(2) work with the Commission to develop and 
establish an integrated national Arctic re-
search policy that will guide Federal agencies 
in developing and implementing their research 
programs in the Arctic; 

(3) consult with the Commission on— 
(A) the development of the national Arctic 

research policy and the 5-year plan imple-
menting the policy; 

(B) Arctic research programs of Federal 
agencies; 

(C) recommendations of the Commission 
on future Arctic research; and 

(D) guidelines for Federal agencies for 
awarding and administering Arctic research 
grants; 

(4) develop a 5-year plan to implement the 
national policy, as provided for in section 4108 
of this title; 

(5) provide the necessary coordination, data, 
and assistance for the preparation of a single 
integrated, coherent, and multiagency budget 
request for Arctic research as provided for in 
section 4109 of this title; 

(6) facilitate cooperation between the Fed-
eral Government and State and local govern-
ments in Arctic research, and recommend the 
undertaking of neglected areas of research in 
accordance with the findings and purposes of 
this chapter; 

(7) coordinate and promote cooperative Arc-
tic scientific research programs with other na-
tions, subject to the foreign policy guidance of 
the Secretary of State; 

(8) cooperate with the Governor of the State 
of Alaska in fulfilling its responsibilities 
under this chapter; 

(9) promote Federal interagency coordina-
tion of all Arctic research activities, includ-
ing— 

(A) logistical planning and coordination; 
and 

(B) the sharing of data and information as-
sociated with Arctic research, subject to sec-
tion 552 of title 5; and 

(10) provide public notice of its meetings and 
an opportunity for the public to participate in 
the development and implementation of na-
tional Arctic research policy. 

(b) Not later than January 31, 1986, and bienni-
ally thereafter, the Interagency Committee 
shall submit to the Congress through the Presi-
dent, a brief, concise report containing— 

(1) a statement of the activities and accom-
plishments of the Interagency Committee 
since its last report; and 

(2) a statement detailing with particularity 
the recommendations of the Commission with 
respect to Federal interagency activities in 
Arctic research and the disposition and re-
sponses to those recommendations. 

(Pub. L. 98–373, title I, § 108, July 31, 1984, 98 Stat. 
1246; Pub. L. 101–609, § 6, Nov. 16, 1990, 104 Stat. 
3126.) 

AMENDMENTS 

1990—Subsec. (b)(2). Pub. L. 101–609 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘a description of the activities of the Commission, de-

tailing with particularity the recommendations of the 

Commission with respect to Federal activities in Arctic 

research.’’ 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (b) of this section relating to submitting bi-

ennial report to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 174 of House 

Document No. 103–7. 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4106, 4109 of this 

title. 

§ 4108. Arctic research plan 

(a) The Interagency Committee, in consulta-
tion with the Commission, the Governor of the 
State of Alaska, the residents of the Arctic, the 
private sector, and public interest groups, shall 
prepare a comprehensive 5-year program plan 
(hereinafter referred to as the ‘‘Plan’’) for the 
overall Federal effort in Arctic research. The 
Plan shall be prepared and submitted to the 
President for transmittal to the Congress within 
one year after July 31, 1984, and shall be revised 
biennially thereafter. 

(b) The Plan shall contain but need not be lim-
ited to the following elements: 

(1) an assessment of national needs and prob-
lems regarding the Arctic and the research 
necessary to address those needs or problems; 

(2) a statement of the goals and objectives of 
the Interagency Committee for national Arc-
tic research; 

(3) a detailed listing of all existing Federal 
programs relating to Arctic research, includ-
ing the existing goals, funding levels for each 
of the 5 following fiscal years, and the funds 
currently being expended to conduct the pro-
grams; 

(4) recommendations for necessary program 
changes and other proposals to meet the re-
quirements of the policy and goals as set forth 
by the Commission and in the Plan as cur-
rently in effect; and 

(5) a description of the actions taken by the 
Interagency Committee to coordinate the 
budget review process in order to ensure inter-
agency coordination and cooperation in (A) 
carrying out Federal Arctic research pro-
grams, and (B) eliminating unnecessary dupli-
cation of effort among these programs. 

(Pub. L. 98–373, title I, § 109, July 31, 1984, 98 Stat. 
1247.) 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which the biennial revi-

sion required under subsec. (a) of this section is listed 

on page 174), see section 3003 of Pub. L. 104–66, as 

amended, set out as a note under section 1113 of Title 

31, Money and Finance. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4107, 4109 of this 

title. 

§ 4109. Coordination and review of budget re-
quests; Office of Science and Technology Pol-
icy; Office of Management and Budget 

(a) The Office of Science and Technology Pol-
icy shall— 

(1) review all agency and department budget 
requests related to the Arctic transmitted 
pursuant to section 4107(a)(5) of this title, in 
accordance with the national Arctic research 
policy and the 5-year program under section 
4107(a)(2) and section 4108 of this title, respec-
tively; and 

(2) consult closely with the Interagency 
Committee and the Commission to guide the 
Office of Science and Technology Policy’s ef-
forts. 

(b)(1) The Office of Management and Budget 
shall consider all Federal agency requests for re-
search related to the Arctic as one integrated, 
coherent, and multiagency request which shall 
be reviewed by the Office of Management and 
Budget prior to submission of the President’s 
annual budget request for its adherence to the 
Plan. The Commission shall, after submission of 
the President’s annual budget request, review 
the request and report to Congress on adherence 
to the Plan. 

(2) The Office of Management and Budget shall 
seek to facilitate planning for the design, pro-
curement, maintenance, deployment, and oper-
ations of icebreakers needed to provide a plat-
form for Arctic research by allocating all funds 
necessary to support icebreaking operations, ex-
cept for recurring incremental costs associated 
with specific projects, to the Coast Guard. 

(Pub. L. 98–373, title I, § 110, July 31, 1984, 98 Stat. 
1248.) 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which the review of the 

President’s annual budget request and report to Con-

gress under subsec. (b)(1) of this section is listed on 

page 155), see section 3003 of Pub. L. 104–66, as amended, 

set out as a note under section 1113 of Title 31, Money 

and Finance. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4107 of this title. 

§ 4110. Authorization of appropriations; new 
spending authority 

(a) There are authorized to be appropriated 
such sums as may be necessary for carrying out 
this chapter. 

(b) Any new spending authority (within the 
meaning of section 651 of title 2) which is pro-
vided under this chapter shall be effective for 
any fiscal year only to such extent or in such 
amounts as may be provided in appropriation 
Acts. 

(Pub. L. 98–373, title I, § 111, July 31, 1984, 98 Stat. 
1248.) 

§ 4111. ‘‘Arctic’’ defined 

As used in this chapter, the term ‘‘Arctic’’ 
means all United States and foreign territory 
north of the Arctic Circle and all United States 
territory north and west of the boundary formed 
by the Porcupine, Yukon, and Kuskokwim Riv-
ers; all contiguous seas, including the Arctic 
Ocean and the Beaufort, Bering, and Chukchi 
Seas; and the Aleutian chain. 

(Pub. L. 98–373, title I, § 112, July 31, 1984, 98 Stat. 
1248.) 
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CHAPTER 68—LAND REMOTE-SENSING 
COMMERCIALIZATION 

SUBCHAPTER I—DECLARATION OF 
FINDINGS, PURPOSES, AND POLICIES 

§§ 4201 to 4204. Repealed. Pub. L. 102–555, § 4, 
Oct. 28, 1992, 106 Stat. 4166 

Section 4201, Pub. L. 98–365, title I, § 101, July 17, 1984, 

98 Stat. 451, related to Congressional findings for chap-

ter. 

Section 4202, Pub. L. 98–365, title I, § 102, July 17, 1984, 

98 Stat. 452, related to Congressional declaration of 

purpose of chapter. 

Section 4203, Pub. L. 98–365, title I, § 103, July 17, 1984, 

98 Stat. 452, related to Federal policy concerning acqui-

sition and dissemination of remote-sensing data, avail-

ability of civilian unenhanced remote-sensing data, and 

commercialization of remote-sensing space systems 

with governmental retention of essentially public serv-

ice functions. 

Section 4204, Pub. L. 98–365, title I, § 104, July 17, 1984, 

98 Stat. 452, related to definitions for chapter. 

For similar provisions, see section 5601 et seq. of this 

title. 

SHORT TITLE 

Pub. L. 98–365, § 1, July 17, 1984, 98 Stat. 451, which 

provided that such Act was to be cited as the ‘‘Land Re-

mote-Sensing Commercialization Act of 1984’’, was re-

pealed by Pub. L. 102–555, § 4, Oct. 28, 1992, 106 Stat. 4166. 

SUBCHAPTER II—OPERATION AND DATA 
MARKETING OF LANDSAT SYSTEM 

§§ 4211 to 4215. Repealed. Pub. L. 102–555, § 4, 
Oct. 28, 1992, 106 Stat. 4166 

Section 4211, Pub. L. 98–365, title II, § 201, July 17, 1984, 

98 Stat. 453, related to operation and data marketing of 

Landsat system by Secretary of Commerce and pro-

vided for Secretary’s authority to contract. 

Section 4212, Pub. L. 98–365, title II, § 202, July 17, 1984, 

98 Stat. 454; Pub. L. 100–147, title III, § 304, Oct. 30, 1987, 

101 Stat. 876, related to Secretary’s authority to con-

tract for marketing of unenhanced data. 

Section 4213, Pub. L. 98–365, title II, § 203, July 17, 1984, 

98 Stat. 454, related to conditions of competition for 

contract to market unenhanced data. 

Section 4214, Pub. L. 98–365, title II, § 204, July 17, 1984, 

98 Stat. 455, related to sale of unenhanced data, entitle-

ment to revenues from such sales, and the permissibil-

ity of marketing such data after end of Landsat system 

space segment. 

Section 4215, Pub. L. 98–365, title II, § 205, July 17, 1984, 

98 Stat. 455, related to supply of unenhanced data to 

foreign ground stations and contract provisions relat-

ing thereto. 

For similar provisions, see section 5601 et seq. of this 

title. 

SUBCHAPTER III—PROVISION OF DATA 
CONTINUITY AFTER THE LANDSAT SYS-
TEM 

§§ 4221 to 4228. Repealed. Pub. L. 102–555, § 4, 
Oct. 28, 1992, 106 Stat. 4166 

Section 4221, Pub. L. 98–365, title III, § 301, July 17, 

1984, 98 Stat. 456, related to purposes and definition for 

subchapter. 

Section 4222, Pub. L. 98–365, title III, § 302, July 17, 

1984, 98 Stat. 456, related to data continuity and avail-

ability. 

Section 4223, Pub. L. 98–365, title III, § 303, July 17, 

1984, 98 Stat. 456, related to awarding of contract for 

provision of data continuity. 

Section 4224, Pub. L. 98–365, title III, § 304, July 17, 

1984, 98 Stat. 458, related to terms of data continuity 

contract and determination by Secretary of Commerce 

as to whether contract meets purposes of subchapter. 

Section 4225, Pub. L. 98–365, title III, § 305, July 17, 

1984, 98 Stat. 458, related to marketing of land remote- 

sensing data, incentive provisions for such activity, 

and continuation by contractor of data sales or oper-

ation of civil remote-sensing systems. 

Section 4226, Pub. L. 98–365, title III, § 306, July 17, 

1984, 98 Stat. 459, related to Secretary’s report on 

progress towards privitization of remote-sensing space 

systems. 

Section 4227, Pub. L. 98–365, title III, § 307, July 17, 

1984, 98 Stat. 459, related to termination of chapter. 

Section 4228, Pub. L. 98–365, title III, § 308, as added 

Pub. L. 100–147, title III, § 305, Oct. 30, 1987, 101 Stat. 876, 

related to disposition of government assets following 

completion of contract made pursuant to subchapter. 

For similar provisions, see section 5601 et seq. of this 

title. 

SUBCHAPTER IV—LICENSING OF PRIVATE 
REMOTE-SENSING SPACE SYSTEMS 

§§ 4241 to 4246. Repealed. Pub. L. 102–555, § 4, 
Oct. 28, 1992, 106 Stat. 4166 

Section 4241, Pub. L. 98–365, title IV, § 401, July 17, 

1984, 98 Stat. 459, related to authority of Secretary of 

Commerce to license private sector parties, conditions 

for grant of license, review of applications by Sec-

retary, and provisions relating to denial of licenses. 

Section 4242, Pub. L. 98–365, title IV, § 402, July 17, 

1984, 98 Stat. 459; Pub. L. 102–567, title I, § 114(b), Oct. 29, 

1992, 106 Stat. 4279, provided licensing requirements for 

operation of private remote-sensing space system. 

Section 4243, Pub. L. 98–365, title IV, § 403, July 17, 

1984, 98 Stat. 460, related to administrative authority of 

Secretary of Commerce, review of adverse action on li-

cense application, and judicial review of final actions. 

Section 4244, Pub. L. 98–365, title IV, § 404, July 17, 

1984, 98 Stat. 461, related to regulatory authority of 

Secretary of Commerce. 

Section 4245, Pub. L. 98–365, title IV, § 405, July 17, 

1984, 98 Stat. 461, related to licensing of private remote- 

sensing space systems which utilize civilian govern-

ment satellites or vehicles, assistance by Secretary of 

Commerce in finding opportunities for such utilization, 

utilization agreements by Federal agencies, research 

and development, and subchapter’s effect on authority 

of Federal Communications Commission. 

Section 4246, Pub. L. 98–365, title IV, § 406, July 17, 

1984, 98 Stat. 461, related to termination of subchapter. 

For similar provisions, see section 5621 et seq. of this 

title. 

SUBCHAPTER V—RESEARCH AND 
DEVELOPMENT 

§§ 4261 to 4264. Repealed. Pub. L. 102–555, § 4, 
Oct. 28, 1992, 106 Stat. 4166 

Section 4261, Pub. L. 98–365, title V, § 501, July 17, 1984, 

98 Stat. 461, related to continued Federal remote-sens-

ing research and development. 

Section 4262, Pub. L. 98–365, title V, § 502, July 17, 1984, 

98 Stat. 462; Pub. L. 100–147, title III, § 306, Oct. 30, 1987, 

101 Stat. 876, related to remote-sensing research and de-

velopment activities of Federal agencies. 

Section 4263, Pub. L. 98–365, title V, § 503, July 17, 1984, 

98 Stat. 463, related to sale of experimental data. 

Section 4264, Pub. L. 98–365, title V, § 504, as added 

Pub. L. 100–147, title III, § 307, Oct. 30, 1987, 101 Stat. 877, 

related to remote-sensing research and development ac-

tivities of system operators. 

For similar provisions, see section 5631 et seq. of this 

title. 
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SUBCHAPTER VI—GENERAL PROVISIONS 

§§ 4271 to 4278. Repealed. Pub. L. 102–555, § 4, 
Oct. 28, 1992, 106 Stat. 4166 

Section 4271, Pub. L. 98–365, title VI, § 601, July 17, 

1984, 98 Stat. 463, related to nondiscriminatory avail-

ability of unenhanced data and public availability of 

terms and conditions for data sales. 
Section 4272, Pub. L. 98–365, title VI, § 602, July 17, 

1984, 98 Stat. 463; Pub. L. 102–567, title I, § 114(c), Oct. 29, 

1992, 106 Stat. 4279, provided for archiving of land re-

mote-sensing data. 
Section 4273, Pub. L. 98–365, title VI, § 603, July 17, 

1984, 98 Stat. 464; Pub. L. 100–147, title III, § 308, Oct. 30, 

1987, 101 Stat. 877, related to nonreproduction of un-

enhanced data. 
Section 4274, Pub. L. 98–365, title VI, § 604, July 17, 

1984, 98 Stat. 464, related to reimbursement of Federal 

agencies for assistance to remote-sensing system oper-

ators. 
Section 4275, Pub. L. 98–365, title VI, § 605, July 17, 

1984, 98 Stat. 464, related to acquisition of equipment 

from Landsat system. 
Section 4276, Pub. L. 98–365, title VI, § 606, July 17, 

1984, 98 Stat. 465, related to radio frequency allocation. 
Section 4277, Pub. L. 98–365, title VI, § 607, July 17, 

1984, 98 Stat. 465, directed Secretary of Commerce to 

consult with Secretary of Defense on chapter’s effect 

on national security matters, with Secretary of State 

on chapter’s effect on international obligations, and 

provided for reimbursement of system operators for 

certain costs. 
Section 4278, Pub. L. 98–365, title VI, § 609, July 17, 

1984, 98 Stat. 466; Pub. L. 99–62, July 11, 1985, 99 Stat. 

118, authorized appropriations for chapter. 
For similar provisions, see section 5651 et seq. of this 

title. 

SUBCHAPTER VII—PROHIBITION OF COM-
MERCIALIZATION OF WEATHER SAT-
ELLITES 

§§ 4291, 4292. Repealed. Pub. L. 102–555, § 4, Oct. 
28, 1992, 106 Stat. 4166 

Section 4291, Pub. L. 98–365, title VII, § 701, July 17, 

1984, 98 Stat. 466, related to prohibition of commer-

cialization of weather satellites. 
Section 4292, Pub. L. 98–365, title VII, § 702, July 17, 

1984, 98 Stat. 467, required repeal of chapter prior to any 

action with respect to the commercialization of weath-

er satellites. 
For similar provisions, see section 5671 et seq. of this 

title. 

CHAPTER 69—COOPERATIVE RESEARCH 

Sec. 

4301. Definitions. 
4302. Rule of reason standard. 
4303. Limitation on recovery. 

(a) Amount recoverable. 
(b) Recovery by States. 
(c) Conduct similar under State law. 
(d) Interest. 
(e) Applicability. 

4304. Award of costs, including attorney’s fees, to 

substantially prevailing party; offset. 
4305. Disclosure of joint venture. 

(a) Written notifications; filing. 
(b) Publication; Federal Register; notice. 
(c) Effect of notice. 

(d) Exemption; disclosure; information. 

(e) Withdrawal of notification. 

(f) Judicial review; inapplicable with re-

spect to notifications. 

(g) Admissibility into evidence; disclo-

sure of conduct; publication of no-

tice; supporting or answering 

claims under antitrust laws. 

Sec. 

4306. Application of section 4303 protections to pro-

duction of products, processes, and services. 

§ 4301. Definitions 

(a) For purposes of this chapter: 
(1) The term ‘‘antitrust laws’’ has the mean-

ing given it in subsection (a) of section 12 of 
this title, except that such term includes sec-
tion 45 of this title to the extent that such sec-
tion 45 of this title applies to unfair methods 
of competition. 

(2) The term ‘‘Attorney General’’ means the 
Attorney General of the United States. 

(3) The term ‘‘Commission’’ means the Fed-
eral Trade Commission. 

(4) The term ‘‘person’’ has the meaning given 
it in subsection (a) of section 12 of this title. 

(5) The term ‘‘State’’ has the meaning given 
it in section 15g(2) of this title. 

(6) The term ‘‘joint venture’’ means any 
group of activities, including attempting to 
make, making, or performing a contract, by 
two or more persons for the purpose of— 

(A) theoretical analysis, experimentation, 
or systematic study of phenomena or observ-
able facts, 

(B) the development or testing of basic en-
gineering techniques, 

(C) the extension of investigative findings 
or theory of a scientific or technical nature 
into practical application for experimental 
and demonstration purposes, including the 
experimental production and testing of mod-
els, prototypes, equipment, materials, and 
processes, 

(D) the production of a product, process, or 
service, 

(E) the testing in connection with the pro-
duction of a product, process, or service by 
such venture, 

(F) the collection, exchange, and analysis 
of research or production information, or 

(G) any combination of the purposes speci-
fied in subparagraphs (A), (B), (C), (D), (E), 
and (F), 

and may include the establishment and oper-
ation of facilities for the conducting of such 
venture, the conducting of such venture on a 
protected and proprietary basis, and the pros-
ecuting of applications for patents and the 
granting of licenses for the results of such 
venture, but does not include any activity 
specified in subsection (b) of this section. 

(b) The term ‘‘joint venture’’ excludes the fol-
lowing activities involving two or more persons: 

(1) exchanging information among competi-
tors relating to costs, sales, profitability, 
prices, marketing, or distribution of any prod-
uct, process, or service if such information is 
not reasonably required to carry out the pur-
pose of such venture, 

(2) entering into any agreement or engaging 
in any other conduct restricting, requiring, or 
otherwise involving the marketing, distribu-
tion, or provision by any person who is a party 
to such venture of any product, process, or 
service, other than— 

(A) the distribution among the parties to 
such venture, in accordance with such ven-
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ture, of a product, process, or service pro-
duced by such venture, 

(B) the marketing of proprietary informa-
tion, such as patents and trade secrets, de-
veloped through such venture formed under 
a written agreement entered into before 
June 10, 1993, or 

(C) the licensing, conveying, or transfer-
ring of intellectual property, such as patents 
and trade secrets, developed through such 
venture formed under a written agreement 
entered into on or after June 10, 1993, 

(3) entering into any agreement or engaging 
in any other conduct— 

(A) to restrict or require the sale, licens-
ing, or sharing of inventions, developments, 
products, processes, or services not devel-
oped through, or produced by, such venture, 
or 

(B) to restrict or require participation by 
any person who is a party to such venture in 
other research and development activities, 

that is not reasonably required to prevent mis-
appropriation of proprietary information con-
tributed by any person who is a party to such 
venture or of the results of such venture, 

(4) entering into any agreement or engaging 
in any other conduct allocating a market with 
a competitor, 

(5) exchanging information among competi-
tors relating to production (other than produc-
tion by such venture) of a product, process, or 
service if such information is not reasonably 
required to carry out the purpose of such ven-
ture, 

(6) entering into any agreement or engaging 
in any other conduct restricting, requiring, or 
otherwise involving the production (other 
than the production by such venture) of a 
product, process, or service, 

(7) using existing facilities for the produc-
tion of a product, process, or service by such 
venture unless such use involves the produc-
tion of a new product or technology, and 

(8) except as provided in paragraphs (2), (3), 
and (6), entering into any agreement or engag-
ing in any other conduct to restrict or require 
participation by any person who is a party to 
such venture, in any unilateral or joint activ-
ity that is not reasonably required to carry 
out the purpose of such venture. 

(Pub. L. 98–462, § 2, Oct. 11, 1984, 98 Stat. 1815; 
Pub. L. 103–42, § 3(b), (c), June 10, 1993, 107 Stat. 
117, 118.) 

AMENDMENTS 

1993—Subsec. (a)(6). Pub. L. 103–42, § 3(b), struck out 

‘‘research and development’’ after ‘‘joint’’ in introduc-

tory provisions, inserted subpars. (D) and (E), redesig-

nated former subpars. (D) and (E) as (F) and (G), respec-

tively, inserted ‘‘or production’’ after ‘‘research’’ in 

subpar. (F), substituted ‘‘(D), (E), and (F)’’ for ‘‘and 

(D)’’ in subpar. (G), and substituted ‘‘such venture’’ for 

‘‘research’’ after ‘‘facilities for the conducting of’’ in 

concluding provisions. 
Subsec. (b). Pub. L. 103–42, § 3(c)(1), struck out ‘‘re-

search and development’’ before ‘‘venture’’ in introduc-

tory provisions. 
Subsec. (b)(1). Pub. L. 103–42, § 3(c)(2), substituted ‘‘if 

such information is not reasonably required to carry 

out’’ for ‘‘that is not reasonably required to conduct 

the research and development that is’’. 

Subsec. (b)(2). Pub. L. 103–42, § 3(c)(3), amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘entering into any agreement or engaging in any other 

conduct restricting, requiring, or otherwise involving 

the production or marketing by any person who is a 

party to such venture of any product, process, or serv-

ice, other than the production or marketing of propri-

etary information developed through such venture, 

such as patents and trade secrets, and’’. 

Subsec. (b)(3). Pub. L. 103–42, § 3(c)(4), in subpar. (A) 

substituted ‘‘, developments, products, processes, or 

services not developed through, or produced by,’’ for 

‘‘or developments not developed through’’, in subpar. 

(B) substituted ‘‘any person who is a party to such ven-

ture’’ for ‘‘such party’’, and at end of concluding provi-

sions substituted comma for period. 

Subsec. (b)(4) to (8). Pub. L. 103–42, § 3(c)(5), added 

pars. (4) to (8). 

SHORT TITLE OF 1993 AMENDMENT 

Section 1 of Pub. L. 103–42 provided that: ‘‘This Act 

[enacting section 4306 of this title, amending this sec-

tion and sections 4302 to 4305 of this title, enacting pro-

visions set out as notes under this section and section 

4305 of this title, and amending a provision set out as 

a note under this section] may be cited as the ‘National 

Cooperative Production Amendments of 1993’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 98–462, as amended by Pub. L. 

103–42, § 3(a), June 10, 1993, 107 Stat. 117, provided that: 

‘‘This Act [enacting this chapter] may be cited as the 

‘National Cooperative Research and Production Act of 

1993’.’’ 

COOPERATIVE RESEARCH AND PRODUCTION; 

CONGRESSIONAL STATEMENT OF FINDINGS AND PURPOSE 

Section 2 of Pub. L. 103–42 provided that: 

‘‘(a) FINDINGS.—The Congress finds that— 

‘‘(1) technological innovation and its profitable 

commercialization are critical components of the 

ability of the United States to raise the living stand-

ards of Americans and to compete in world markets; 

‘‘(2) cooperative arrangements among nonaffiliated 

businesses in the private sector are often essential for 

successful technological innovation; and 

‘‘(3) the antitrust laws may have been mistakenly 

perceived to inhibit procompetitive cooperative inno-

vation arrangements, and so clarification serves a 

useful purpose in helping to promote such arrange-

ments. 

‘‘(b) PURPOSE.—It is the purpose of this Act [see Short 

Title of 1993 Amendment note above] to promote inno-

vation, facilitate trade, and strengthen the competi-

tiveness of the United States in world markets by clari-

fying the applicability of the rule of reason standard 

and establishing a procedure under which businesses 

may notify the Department of Justice and Federal 

Trade Commission of their cooperative ventures and 

thereby qualify for a single-damages limitation on civil 

antitrust liability.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4305, 4306 of this 

title; title 42 section 13541. 

§ 4302. Rule of reason standard 

In any action under the antitrust laws, or 
under any State law similar to the antitrust 
laws, the conduct of any person in making or 
performing a contract to carry out a joint ven-
ture shall not be deemed illegal per se; such con-
duct shall be judged on the basis of its reason-
ableness, taking into account all relevant fac-
tors affecting competition, including, but not 
limited to, effects on competition in properly 
defined, relevant research, development, prod-
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uct, process, and service markets. For the pur-
pose of determining a properly defined, relevant 
market, worldwide capacity shall be considered 
to the extent that it may be appropriate in the 
circumstances. 

(Pub. L. 98–462, § 3, Oct. 11, 1984, 98 Stat. 1816; 
Pub. L. 103–42, § 3(d), June 10, 1993, 107 Stat. 119.) 

AMENDMENTS 

1993—Pub. L. 103–42 substituted ‘‘joint venture’’ for 

‘‘joint research and development venture’’ and 

‘‘, development, product, process, and service’’ for ‘‘and 

development’’ and inserted at end ‘‘For the purpose of 

determining a properly defined, relevant market, 

worldwide capacity shall be considered to the extent 

that it may be appropriate in the circumstances.’’ 

§ 4303. Limitation on recovery 

(a) Amount recoverable 

Notwithstanding section 15 of this title and in 
lieu of the relief specified in such section, any 
person who is entitled to recovery on a claim 
under such section shall recover the actual dam-
ages sustained by such person, interest cal-
culated at the rate specified in section 1961 of 
title 28 on such actual damages as specified in 
subsection (d) of this section, and the cost of 
suit attributable to such claim, including a rea-
sonable attorney’s fee pursuant to section 4304 
of this title if such claim— 

(1) results from conduct that is within the 
scope of a notification that has been filed 
under section 4305(a) of this title for a joint 
venture, and 

(2) is filed after such notification becomes 
effective pursuant to section 4305(c) of this 
title. 

(b) Recovery by States 

Notwithstanding section 15c of this title, and 
in lieu of the relief specified in such section, any 
State that is entitled to monetary relief on a 
claim under such section shall recover the total 
damage sustained as described in subsection 
(a)(1) of such section, interest calculated at the 
rate specified in section 1961 of title 28 on such 
total damage as specified in subsection (d) of 
this section, and the cost of suit attributable to 
such claim, including a reasonable attorney’s 
fee pursuant to section 15c of this title if such 
claim— 

(1) results from conduct that is within the 
scope of a notification that has been filed 
under section 4305(a) of this title for a joint 
venture, and 

(2) is filed after such notification becomes 
effective pursuant to section 4305(c) of this 
title. 

(c) Conduct similar under State law 

Notwithstanding any provision of any State 
law providing damages for conduct similar to 
that forbidden by the antitrust laws, any person 
who is entitled to recovery on a claim under 
such provision shall not recover in excess of the 
actual damages sustained by such person, inter-
est calculated at the rate specified in section 
1961 of title 28 on such actual damages as speci-
fied in subsection (d) of this section, and the 
cost of suit attributable to such claim, including 
a reasonable attorney’s fee pursuant to section 
4304 of this title if such claim— 

(1) results from conduct that is within the 
scope of a notification that has been filed 
under section 4305(a) of this title for a joint 
venture, and 

(2) is filed after notification has become ef-
fective pursuant to section 4305(c) of this title. 

(d) Interest 

Interest shall be awarded on the damages in-
volved for the period beginning on the earliest 
date for which injury can be established and 
ending on the date of judgment, unless the court 
finds that the award of all or part of such inter-
est is unjust in the circumstances. 

(e) Applicability 

This section shall be applicable only if the 
challenged conduct of a person defending 
against a claim is not in violation of any decree 
or order, entered or issued after October 11, 1984, 
in any case or proceeding under the antitrust 
laws or any State law similar to the antitrust 
laws challenging such conduct as part of a joint 
venture. 

(Pub. L. 98–462, § 4, Oct. 11, 1984, 98 Stat. 1816; 
Pub. L. 103–42, § 3(e)(1), June 10, 1993, 107 Stat. 
119.) 

AMENDMENTS 

1993—Subsecs. (a) to (c). Pub. L. 103–42, § 3(e)(1)(A), 

(B), in introductory provisions inserted ‘‘of this sec-

tion’’ after ‘‘subsection (d)’’ and in par. (1) substituted 

‘‘joint venture’’ for ‘‘joint research and development 

venture’’. 
Subsec. (e). Pub. L. 103–42, § 3(e)(1)(A), (C), substituted 

‘‘October 11, 1984,’’ for ‘‘the effective date of this Act’’ 

and substituted ‘‘joint venture’’ for ‘‘joint research and 

development venture’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4305, 4306 of this 

title. 

§ 4304. Award of costs, including attorney’s fees, 
to substantially prevailing party; offset 

(a) Notwithstanding sections 15 and 26 of this 
title, in any claim under the antitrust laws, or 
any State law similar to the antitrust laws, 
based on the conducting of a joint venture, the 
court shall, at the conclusion of the action— 

(1) award to a substantially prevailing 
claimant the cost of suit attributable to such 
claim, including a reasonable attorney’s fee, 
or 

(2) award to a substantially prevailing party 
defending against any such claim the cost of 
suit attributable to such claim, including a 
reasonable attorney’s fee, if the claim, or the 
claimant’s conduct during the litigation of the 
claim, was frivolous, unreasonable, without 
foundation, or in bad faith. 

(b) The award made under subsection (a) of 
this section may be offset in whole or in part by 
an award in favor of any other party for any 
part of the cost of suit, including a reasonable 
attorney’s fee, attributable to conduct during 
the litigation by any prevailing party that the 
court finds to be frivolous, unreasonable, with-
out foundation, or in bad faith. 

(Pub. L. 98–462, § 5, Oct. 11, 1984, 98 Stat. 1817; 
Pub. L. 103–42, § 3(e)(2), June 10, 1993, 107 Stat. 
119.) 



Page 1517 TITLE 15—COMMERCE AND TRADE § 4305 

AMENDMENTS 

1993—Subsec. (a). Pub. L. 103–42 substituted ‘‘joint 

venture’’ for ‘‘joint research and development venture’’ 

in introductory provisions. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4303 of this title. 

§ 4305. Disclosure of joint venture 

(a) Written notifications; filing 

Any party to a joint venture, acting on such 
venture’s behalf, may, not later than 90 days 
after entering into a written agreement to form 
such venture or not later than 90 days after Oc-
tober 11, 1984, whichever is later, file simulta-
neously with the Attorney General and the Com-
mission a written notification disclosing— 

(1) the identities of the parties to such ven-
ture, 

(2) the nature and objectives of such venture, 
and 

(3) if a purpose of such venture is the produc-
tion of a product, process, or service, as re-
ferred to in section 4301(a)(6)(D) of this title, 
the identity and nationality of any person who 
is a party to such venture, or who controls any 
party to such venture whether separately or 
with one or more other persons acting as a 
group for the purpose of controlling such 
party. 

Any party to such venture, acting on such ven-
ture’s behalf, may file additional disclosure no-
tifications pursuant to this section as are appro-
priate to extend the protections of section 4303 
of this title. In order to maintain the protec-
tions of section 4303 of this title, such venture 
shall, not later than 90 days after a change in its 
membership, file simultaneously with the Attor-
ney General and the Commission a written noti-
fication disclosing such change. 

(b) Publication; Federal Register; notice 

Except as provided in subsection (e) of this 
section, not later than 30 days after receiving a 
notification filed under subsection (a) of this 
section, the Attorney General or the Commis-
sion shall publish in the Federal Register a no-
tice with respect to such venture that identifies 
the parties to such venture and that describes in 
general terms the area of planned activity of 
such venture. Prior to its publication, the con-
tents of such notice shall be made available to 
the parties to such venture. 

(c) Effect of notice 

If with respect to a notification filed under 
subsection (a) of this section, notice is published 
in the Federal Register, then such notification 
shall operate to convey the protections of sec-
tion 4303 of this title as of the earlier of— 

(1) the date of publication of notice under 
subsection (b) of this section, or 

(2) if such notice is not so published within 
the time required by subsection (b) of this sec-
tion, after the expiration of the 30-day period 
beginning on the date the Attorney General or 
the Commission receives the applicable infor-
mation described in subsection (a) of this sec-
tion. 

(d) Exemption; disclosure; information 

Except with respect to the information pub-
lished pursuant to subsection (b) of this sec-
tion— 

(1) all information and documentary mate-
rial submitted as part of a notification filed 
pursuant to this section, and 

(2) all other information obtained by the At-
torney General or the Commission in the 
course of any investigation, administrative 
proceeding, or case, with respect to a potential 
violation of the antitrust laws by the joint 
venture with respect to which such notifica-
tion was filed, 

shall be exempt from disclosure under section 
552 of title 5, and shall not be made publicly 
available by any agency of the United States to 
which such section applies except in a judicial 
or administrative proceeding in which such in-
formation and material is subject to any protec-
tive order. 

(e) Withdrawal of notification 

Any person who files a notification pursuant 
to this section may withdraw such notification 
before notice of the joint venture involved is 
published under subsection (b) of this section. 
Any notification so withdrawn shall not be sub-
ject to subsection (b) of this section and shall 
not confer the protections of section 4303 of this 
title on any person with respect to whom such 
notification was filed. 

(f) Judicial review; inapplicable with respect to 
notifications 

Any action taken or not taken by the Attor-
ney General or the Commission with respect to 
notifications filed pursuant to this section shall 
not be subject to judicial review. 

(g) Admissibility into evidence; disclosure of con-
duct; publication of notice; supporting or an-
swering claims under antitrust laws 

(1) Except as provided in paragraph (2), for the 
sole purpose of establishing that a person is en-
titled to the protections of section 4303 of this 
title, the fact of disclosure of conduct under sub-
section (a) of this section and the fact of publi-
cation of a notice under subsection (b) of this 
section shall be admissible into evidence in any 
judicial or administrative proceeding. 

(2) No action by the Attorney General or the 
Commission taken pursuant to this section shall 
be admissible into evidence in any such proceed-
ing for the purpose of supporting or answering 
any claim under the antitrust laws or under any 
State law similar to the antitrust laws. 

(Pub. L. 98–462, § 6, Oct. 11, 1984, 98 Stat. 1818; 
Pub. L. 103–42, § 3(f), June 10, 1993, 107 Stat. 119.) 

AMENDMENTS 

1993—Pub. L. 103–42, § 3(f)(1), substituted ‘‘joint ven-

ture’’ for ‘‘joint research and development venture’’ in 

section catchline. 

Subsec. (a). Pub. L. 103–42, § 3(f)(2), (3), substituted 

‘‘joint venture’’ for ‘‘joint research and development 

venture’’ and ‘‘October 11, 1984’’ for ‘‘the date of the en-

actment of this Act’’ and added par. (3). 

Subsecs. (d)(2), (e). Pub. L. 103–42, § 3(f)(3), substituted 

‘‘joint venture’’ for ‘‘joint research and development 

venture’’. 
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REPORTS ON JOINT VENTURES AND UNITED STATES 

COMPETITIVENESS 

Section 4 of Pub. L. 103–42 provided that: 

‘‘(a) PURPOSE.—The purpose of the reports required 

by this section is to inform Congress and the American 

people of the effect of the National Cooperative Re-

search and Production Act of 1993 [15 U.S.C. 4301 et seq.] 

on the competitiveness of the United States in key 

technological areas of research, development, and pro-

duction. 

‘‘(b) ANNUAL REPORT BY THE ATTORNEY GENERAL.—In 

the 30-day period beginning at each 1-year interval in 

the 6-year period beginning on the date of the enact-

ment of this Act [June 10, 1993], the Attorney General 

shall submit to the Committee on the Judiciary of the 

House of Representatives and the Committee on the Ju-

diciary of the Senate— 

‘‘(1) a list of joint ventures for which notice was 

filed under section 6(a) of the National Cooperative 

Research and Production Act of 1993 [15 U.S.C. 

4305(a)] during the 12-month period for which such re-

port is made, including— 

‘‘(A) the purpose of each joint venture; 

‘‘(B) the identity of each party described in sec-

tion 6(a)(1) of such Act; and 

‘‘(C) the identity and nationality of each person 

described in section 6(a)(3) of such Act; and 

‘‘(2) a list of cases and proceedings, if any, brought 

during such period under the antitrust laws by the 

Department of Justice, and by the Federal Trade 

Commission, with respect to joint ventures for which 

notice was filed under such section at any time. 

‘‘(c) TRIENNIAL REPORT BY THE ATTORNEY GENERAL.— 

In the 30-day period beginning at each 3-year interval 

in the 6-year period beginning on the date of the enact-

ment of this Act [June 10, 1993], the Attorney General, 

after consultation with such other agencies as the At-

torney General considers to be appropriate, shall sub-

mit to the Committee on the Judiciary of the House of 

Representatives and the Committee on the Judiciary of 

the Senate a description of the technological areas 

most commonly pursued by joint ventures for produc-

tion for which notice was filed under section 6(a) of the 

National Cooperative Research and Production Act of 

1993 [15 U.S.C. 4305(a)] during the 3-year period for 

which such report is made, and an analysis of the 

trends in the competitiveness of United States industry 

in such areas. 

‘‘(d) REVIEW OF ANTITRUST TREATMENT UNDER FOR-

EIGN LAWS.—In the three 30-day periods beginning 1 

year, 3 years, and 6 years after the date of the enact-

ment of this Act [June 10, 1993], the Attorney General, 

after consultation with such other agencies as the At-

torney General considers to be appropriate, shall sub-

mit to the Committee on the Judiciary of the House of 

Representatives and the Committee on the Judiciary of 

the Senate a report on the antitrust treatment of 

United States businesses with respect to participation 

in joint ventures for production, under the law of each 

foreign nation any of whose domestic businesses dis-

closed its nationality under section 6(a)(3) of the Na-

tional Cooperative Research and Production Act of 1993 

[15 U.S.C. 4305(a)(3)] at any time.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4303, 4306 of this 

title. 

§ 4306. Application of section 4303 protections to 
production of products, processes, and serv-
ices 

Notwithstanding sections 4303 and 4305 of this 
title, the protections of section 4303 of this title 
shall not apply with respect to a joint venture’s 
production of a product, process, or service, as 
referred to in section 4301(a)(6)(D) of this title, 
unless— 

(1) the principal facilities for such produc-
tion are located in the United States or its 
territories, and 

(2) each person who controls any party to 
such venture (including such party itself) is a 
United States person, or a foreign person from 
a country whose law accords antitrust treat-
ment no less favorable to United States per-
sons than to such country’s domestic persons 
with respect to participation in joint ventures 
for production. 

(Pub. L. 98–462, § 7, as added Pub. L. 103–42, § 3(g), 
June 10, 1993, 107 Stat. 119.) 

CHAPTER 70—COMPREHENSIVE SMOKELESS 
TOBACCO HEALTH EDUCATION 

Sec. 

4401. Public education. 

(a) Development. 

(b) Assistance. 

4402. Smokeless tobacco warning. 

(a) General rule. 

(b) Label format. 

(c) Label display. 

(d) Plan. 

(e) Application. 

(f) Television and radio advertising. 

4403. Ingredient reporting. 

(a) In general. 

(b) Report. 

4404. Enforcement, regulations, and construction. 

(a) Enforcement. 

(b) Regulations under section 4402 of this 

title. 

(c) Construction. 

4405. Injunctions. 

4406. Preemption. 

(a) Federal action. 

(b) State and local action. 

(c) Effect on liability law. 

4407. Omitted. 

4408. Definitions. 

§ 4401. Public education 

(a) Development 

(1) The Secretary of Health and Human Serv-
ices shall establish and carry out a program to 
inform the public of any dangers to human 
health resulting from the use of smokeless to-
bacco products. In carrying out such program 
the Secretary shall— 

(A) develop educational programs and mate-
rials and public service announcements re-
specting the dangers to human health from 
the use of smokeless tobacco; 

(B) make such programs, materials, and an-
nouncements available to States, local govern-
ments, school systems, the media, and such 
other entities as the Secretary determines ap-
propriate to further the purposes of this chap-
ter; 

(C) conduct and support research on the ef-
fect of smokeless tobacco on human health; 
and 

(D) collect, analyze, and disseminate infor-
mation and studies on smokeless tobacco and 
health. 

(2) In developing programs, materials, and an-
nouncements under paragraph (1) the Secretary 
shall consult with the Secretary of Education, 
medical and public health entities, consumer 
groups, representatives of manufacturers of 
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smokeless tobacco products, and other appro-
priate entities. 

(b) Assistance 

The Secretary of Health and Human Services 
may provide technical assistance and may make 
grants to States— 

(1) to assist in the development of edu-
cational programs and materials and public 
service announcements respecting the dangers 
to human health from the use of smokeless to-
bacco, 

(2) to assist in the distribution of such pro-
grams, materials, and announcements 
throughout the States, and 

(3) to establish 18 as the minimum age for 
the purchase of smokeless tobacco. 

(Pub. L. 99–252, § 2, Feb. 27, 1986, 100 Stat. 30.) 

EFFECTIVE DATE 

Section 11 of Pub. L. 99–252 provided that: 
‘‘(a) IN GENERAL.—Except as provided in sections 3(f) 

and 5(b) [sections 4402(f) and 4404(b) of this title] and 

subsection (b), this Act [enacting this chapter and 

amending section 342 of Title 21, Food and Drugs] shall 

take effect one year after the date of enactment of this 

Act [Feb. 27, 1986]. 
‘‘(b) EXCEPTION.—Sections 2, 3(b), 3(c), 3(d), 3(e), 4(b), 

7, 8, 9 [sections 4401, 4402(b) to (e), 4403(b), and 4406 to 

4408 of this title], and 10 [amending section 342 of Title 

21] shall take effect on the date of the enactment of 

this Act [Feb. 27, 1986].’’ 

SHORT TITLE 

Section 1 of Pub. L. 99–252 provided that: ‘‘This Act 

[enacting this chapter and amending section 342 of 

Title 21, Food and Drugs] may be cited as the ‘Compre-

hensive Smokeless Tobacco Health Education Act of 

1986’.’’ 

§ 4402. Smokeless tobacco warning 

(a) General rule 

(1) It shall be unlawful for any person to man-
ufacture, package, or import for sale or distribu-

tion within the United States any smokeless to-
bacco product unless the product package bears, 
in accordance with the requirements of this 
chapter, one of the following labels: 

‘‘WARNING: THIS PRODUCT MAY CAUSE 
MOUTH CANCER 

‘‘WARNING: THIS PRODUCT MAY CAUSE 
GUM DISEASE AND TOOTH LOSS 

‘‘WARNING: THIS PRODUCT IS NOT A 
SAFE ALTERNATIVE TO CIGARETTES’’. 

(2) It shall be unlawful for any manufacturer, 
packager, or importer of smokeless tobacco 
products to advertise or cause to be advertised 
(other than through the use of outdoor billboard 
advertising) within the United States any 
smokeless tobacco product unless the advertis-
ing bears, in accordance with the requirements 
of this chapter, one of the labels required by 
paragraph (1). 

(b) Label format 

The Federal Trade Commission shall issue reg-
ulations requiring the label statement required 
by subsection (a) of this section to appear— 

(1) in the case of the smokeless tobacco 
product package— 

(A) in a conspicuous and prominent place 
on the package, and 

(B) in a conspicuous format and in con-
spicuous and legible type in contrast with 
all other printed material on the package, 
and 

(2) in the case of advertising subject to sub-
section (a)(2) of this section— 

(A) in a conspicuous and prominent loca-
tion in the advertisement and in conspicu-
ous and legible type in contrast with all 
other printed material in the advertisement, 

(B) in the following format: 
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T154402.EPS 

(C) the label statement shall appear in 
capital letters and the area of the circle and 
arrow shall be determined by the Federal 
Trade Commission. 

(c) Label display 

The Federal Trade Commission shall issue reg-
ulations requiring each label statement required 
by subsection (a) of this section to— 

(1) in the case of a smokeless tobacco prod-
uct package, be randomly displayed by each 
manufacturer, packager, or importer of a 
smokeless tobacco product in each 12-month 
period in as equal a number of times as is pos-
sible on each brand of the product and be ran-
domly distributed in all parts of the United 
States in which such product is marketed, and 

(2) in the case of any advertisement of a 
smokeless tobacco product, be rotated every 4 
months by each manufacturer, packager, or 
importer of a smokeless tobacco product in an 
alternating sequence in the advertisement for 
each brand of the product. 

(d) Plan 

(1) Each manufacturer, packager, or importer 
of a smokeless tobacco product shall submit a 
plan to the Federal Trade Commission which 
specifies the method such manufacturer, pack-
ager, or importer will use to rotate, display, and 
distribute the statements required by subsection 
(a) of this section in accordance with the re-
quirements of subsections (b) and (c) of this sec-
tion. 

(2) The Federal Trade Commission shall ap-
prove a plan submitted by a manufacturer, 

packager, or importer of a smokeless tobacco 
product under paragraph (1) if such plan pro-
vides for the rotation, display, and distribution 
on smokeless tobacco product packages and ad-
vertisements of the statements required by sub-
section (a) of this section in a manner which 
complies with this section and the regulations 
promulgated pursuant to this section. 

(e) Application 

This section does not apply to a distributor or 
a retailer of any smokeless tobacco product 
which does not manufacture, package, or import 
smokeless tobacco products for sale or distribu-
tion within the United States. 

(f) Television and radio advertising 

Effective 6 months after February 27, 1986, it 
shall be unlawful to advertise smokeless tobacco 
on any medium of electronic communications 
subject to the jurisdiction of the Federal Com-
munications Commission. 

(Pub. L. 99–252, § 3, Feb. 27, 1986, 100 Stat. 30.) 

EFFECTIVE DATE 

Subsec. (a) effective one year after Feb. 27, 1986, and 

subsecs. (b) to (e) effective Feb. 27, 1986, see section 11 

of Pub. L. 99–252, set out as a note under section 4401 of 

this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4404, 4405, 4406 

of this title. 
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§ 4403. Ingredient reporting 

(a) In general 

(1) Each person who manufactures, packages, 
or imports smokeless tobacco products shall an-
nually provide the Secretary with— 

(A) a list of the ingredients added to tobacco 
in the manufacture of smokeless tobacco prod-
ucts which does not identify the company 
which uses the ingredients or the brand of 
smokeless tobacco which contains the ingredi-
ents; and 

(B) a specification of the quantity of nico-
tine contained in each such product. 

(2) A person or group of persons required to 
provide information by this subsection may des-
ignate an individual or entity to provide the in-
formation required by this subsection. 

(b) Report 

(1) At such times as the Secretary considers 
appropriate, the Secretary shall transmit to the 
Congress a report, based on the information pro-
vided under subsection (a) of this section, re-
specting— 

(A) a summary of research activities and 
proposed research activities on the health ef-
fects of ingredients added to tobacco in the 
manufacture of smokeless tobacco products 
and the findings of such research; 

(B) information pertaining to any such in-
gredient which in the judgment of the Sec-
retary poses a health risk to users of smoke-
less tobacco; and 

(C) any other information which the Sec-
retary determines to be in the public interest. 

(2)(A) Any information provided to the Sec-
retary under subsection (a) of this section shall 
be treated as a trade secret or confidential infor-
mation subject to section 552(b)(4) of title 5 and 
shall not be revealed, except as provided in para-
graph (1), to any person other than those au-
thorized by the Secretary in carrying out their 
official duties under this section. 

(B) Subparagraph (A) does not authorize the 
withholding of information provided under sub-
section (a) of this section from any duly author-
ized subcommittee or committee of the Con-
gress. If a subcommittee or committee of the 
Congress requests the Secretary to provide it 
such information, the Secretary shall make the 
information available to the subcommittee or 
committee and shall, at the same time, notify in 
writing the person who provided the information 
of such request. 

(C) The Secretary shall establish written pro-
cedures to assure the confidentiality of informa-
tion provided under subsection (a) of this sec-
tion. Such procedures shall include the designa-
tion of a duly authorized agent to serve as cus-
todian of such information. The agent— 

(i) shall take physical possession of the in-
formation and, when not in use by any person 
authorized to have access to such information, 
shall store it in a locked cabinet or file; and 

(ii) shall maintain a complete record of any 
person who inspects or uses the information. 

Such procedures shall require that any person 
permitted access to the information shall be in-
structed in writing not to disclose the informa-

tion to anyone who is not entitled to have ac-
cess to the information. 

(Pub. L. 99–252, § 4, Feb. 27, 1986, 100 Stat. 32.) 

EFFECTIVE DATE 

Subsec. (a) effective one year after Feb. 27, 1986, and 

subsec. (b) effective Feb. 27, 1986, see section 11 of Pub. 

L. 99–252, set out as a note under section 4401 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4404, 4405 of this 

title. 

§ 4404. Enforcement, regulations, and construc-
tion 

(a) Enforcement 

(1) A violation of section 4402 of this title or 
the regulations promulgated pursuant to this 
chapter shall be considered a violation of sec-
tion 45 of this title. 

(2) Any person who is found to violate any pro-
vision of section 4402 or 4403(a) of this title shall 
be guilty of a misdemeanor and shall on convic-
tion thereof be subject to a fine of not more 
than $10,000. 

(b) Regulations under section 4402 of this title 

(1) Regulations issued by the Federal Trade 
Commission under section 4402 of this title shall 
be issued in accordance with section 553 of title 
5. 

(2) Not later than 180 days after February 27, 
1986, the Federal Trade Commission shall pro-
mulgate such regulations as it may require to 
implement section 4402 of this title. 

(c) Construction 

Nothing in this chapter (other than the re-
quirements of sections 4402 and 4403 of this title) 
shall be construed to limit, restrict, or expand 
the authority of the Federal Trade Commission 
with respect to unfair or deceptive acts or prac-
tices in the advertising of smokeless tobacco 
products. 

(Pub. L. 99–252, § 5, Feb. 27, 1986, 100 Stat. 33.) 

EFFECTIVE DATE 

Subsecs. (a) and (c) effective one year after Feb. 27, 

1986, see section 11(a) of Pub. L. 99–252, set out as a note 

under section 4401 of this title. 

§ 4405. Injunctions 

The several district courts of the United 
States are vested with jurisdiction, for cause 
shown, to prevent and restrain violations of sec-
tions 4402 and 4403 of this title upon application 
of the Federal Trade Commission in the case of 
a violation of section 4402 of this title or upon 
application of the Attorney General of the 
United States acting through the several United 
States attorneys in their several districts in the 
case of a violation of section 4402 or 4403 of this 
title. 

(Pub. L. 99–252, § 6, Feb. 27, 1986, 100 Stat. 33.) 

EFFECTIVE DATE 

Section effective one year after Feb. 27, 1986, see sec-

tion 11(a) of Pub. L. 99–252, set out as a note under sec-

tion 4401 of this title. 
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§ 4406. Preemption 

(a) Federal action 

No statement relating to the use of smokeless 
tobacco products and health, other than the 
statements required by section 4402 of this title, 
shall be required by any Federal agency to ap-
pear on any package or in any advertisement 
(unless the advertisement is an outdoor bill-
board advertisement) of a smokeless tobacco 
product. 

(b) State and local action 

No statement relating to the use of smokeless 
tobacco products and health, other than the 
statements required by section 4402 of this title, 
shall be required by any State or local statute 
or regulation to be included on any package or 
in any advertisement (unless the advertisement 
is an outdoor billboard advertisement) of a 
smokeless tobacco product. 

(c) Effect on liability law 

Nothing in this chapter shall relieve any per-
son from liability at common law or under State 
statutory law to any other person. 

(Pub. L. 99–252, § 7, Feb. 27, 1986, 100 Stat. 34.) 

§ 4407. Omitted 

CODIFICATION 

Section, Pub. L. 99–252, § 8, Feb. 27, 1986, 100 Stat. 34, 

which required the Secretary of Health and Human 

Services and the Federal Trade Commission to trans-

mit biennial reports to Congress on smokeless tobacco 

products, terminated, effective May 15, 2000, pursuant 

to section 3003 of Pub. L. 104–66, as amended, set out as 

a note under section 1113 of Title 31, Money and Fi-

nance. See, also, pages 95 and 173 of House Document 

No. 103–7. 

§ 4408. Definitions 

For purposes of this chapter: 
(1) The term ‘‘smokeless tobacco’’ means 

any finely cut, ground, powdered, or leaf to-
bacco that is intended to be placed in the oral 
cavity. 

(2) The term ‘‘commerce’’ means (A) com-
merce between any State, the District of Co-
lumbia, the Commonwealth of Puerto Rico, 
Guam, the Virgin Islands, American Samoa, 
Wake Island, Midway Islands, Kingman Reef, 
or Johnston Island and any place outside 
thereof; (B) commerce between points in any 
State, the District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Virgin Is-
lands, American Samoa, Wake Island, Midway 
Islands, Kingman Reef, or Johnston Island, 
but through any place outside thereof; or (C) 
commerce wholly within the District of Co-
lumbia, Guam, the Virgin Islands, American 
Samoa, Wake Island, Midway Islands, King-
man Reef, or Johnston Island. 

(3) The term ‘‘United States’’, when used in 
a geographical sense, includes the several 
States, the District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Virgin Is-
lands, American Samoa, Wake Island, Midway 
Islands, Kingman Reef, Johnston Island, and 
installations of the Armed Forces. 

(4) The term ‘‘package’’ means a pack, box, 
carton, pouch, or container of any kind in 

which smokeless tobacco products are offered 
for sale, sold, or otherwise distributed to con-
sumers. 

(5) The term ‘‘sale or distribution’’ includes 
sampling or any other distribution not for 
sale. 

(6) The term ‘‘Secretary’’ means the Sec-
retary of Health and Human Services. 

(Pub. L. 99–252, § 9, Feb. 27, 1986, 100 Stat. 34.) 

CHAPTER 71—PETROLEUM OVERCHARGE 
DISTRIBUTION AND RESTITUTION 

Sec. 

4501. Restitutionary amounts covered. 

(a) In general. 

(b) Special rule. 

(c) Exclusions. 

(d) Escrow accounts. 

(e) Interest. 

4502. Identification and disbursement of 

restitutionary amounts. 

(a) In general. 

(b) to (d) Repealed. 

(e) Repeal of subsections (b) to (d); equi-

table distribution of escrow remain-

der to claimants. 

4503. Deposit of remainder of excess amount into 

Treasury as indirect restitution. 

4504. Statute of limitation. 

(a) In general. 

(b) Exceptions. 

(c) Expression of intent. 

(d) End of investigations and audits. 

(e) Limitation on review. 

(f) Oversight. 

4505. Reports. 

(a) Report on receipts and disbursements. 

(b) Report on collection of certain defi-

ciency funds. 

(c) Report on amount estimated to be 

available for indirect restitution. 

(d) Receipt by committees. 

4506. Termination. 

(a) In general. 

(b) Exception. 

4507. Definitions. 

§ 4501. Restitutionary amounts covered 

(a) In general 

This chapter (other than section 4504 of this 
title)— 

(1) specifies the procedure for the disburse-
ment of funds collected, including interest 
thereon, by the Secretary or the courts pursu-
ant to the Emergency Petroleum Allocation 
Act of 1973 [15 U.S.C. 751 et seq.] or the Eco-
nomic Stabilization Act of 1970 (and the regu-
lations issued thereunder) as restitution for 
actual or alleged violations of such Acts or 
regulations; and 

(2) subject to subsection (c) of this section, 
applies to— 

(A) any amount of such funds held in es-
crow by the Secretary through accounts ad-
ministered by the Secretary of the Treasury 
on or after October 21, 1986; and 

(B) any amount of such funds determined 
at any time, pursuant to judicial or adminis-
trative proceedings (including any settle-
ment agreement or declaratory judgment) 
instituted by the Secretary to enforce such 
Acts and regulations, to be amounts paid for 
such actual or alleged violations, including 
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any such amounts held in escrow by any 
court. 

(b) Special rule 

Amounts described in subsection (a)(2) of this 
section and held in an escrow account by a court 
before October 21, 1986, may continue to be held 
by such court but shall be disbursed, together 
with any interest thereon, by the Secretary or, 
as appropriate, by the court only in accordance 
with the provisions of this chapter. 

(c) Exclusions 

Subsection (a)(2) of this section does not apply 
to— 

(1) any amount actually disbursed before Oc-
tober 21, 1986, to any person or class of persons 
pursuant to section 155 of Public Law 97–377 or 
any final judicial or administrative order or 
judgment (including any settlement agree-
ment or declaratory judgment); 

(2) any amount to which any person or class 
of persons has an enforceable right, created or 
vested, or governed by the terms and condi-
tions of the settlement approved on July 7, 
1986, in In Re: the Department of Energy 
Stripper Well Exemption Litigation, M.D.L. 
No. 378, in the United States District Court for 
the District of Kansas; and 

(3) any amount designated by judicial or ad-
ministrative order or judgment (including any 
settlement agreement or declaratory judg-
ment) for disbursement at any time to any 
specific person or class of persons— 

(A) identified in such order or judgment as 
injured by the violation or alleged violation 
of the Acts described in subsection (a)(1) of 
this section (including the regulations there-
under); or 

(B) identified in such order or judgment is-
sued before October 21, 1986, for indirect res-
titution. 

(d) Escrow accounts 

Subject to subsections (b) and (c) of this sec-
tion, the amounts covered by subsection (a) of 
this section shall be held in appropriate escrow 
accounts administered for the Secretary by the 
Secretary of the Treasury. 

(e) Interest 

Consistent with the disbursement require-
ments of this chapter, the Secretary of the 
Treasury shall provide that amounts described 
in subsection (a) of this section shall earn inter-
est at the maximum rate earned on investments 
of Federal trust funds by the Secretary of the 
Treasury in short-term and long-term securities 
issued by the Federal Government (including 
minority bank investments). 

(Pub. L. 99–509, title III, § 3002, Oct. 21, 1986, 100 
Stat. 1881.) 

REFERENCES IN TEXT 

The Emergency Petroleum Allocation Act of 1973, re-

ferred to in subsec. (a)(1), is Pub. L. 93–159, Nov. 27, 1973, 

87 Stat. 628, as amended, which was classified generally 

to chapter 16A (§ 751 et seq.) of this title, was omitted 

from the Code pursuant to section 760g of this title, 

which provided for the expiration of the President’s au-

thority under that chapter on Sept. 30, 1981. 

The Economic Stabilization Act of 1970, referred to in 

subsec. (a)(1), is title II of Pub. L. 91–379, Aug. 15, 1970, 

84 Stat. 799, as amended, formerly set out as an Eco-

nomic Stabilization Provisions note under section 1904 

of Title 12, Banks and Banking. 

Section 155 of Public Law 97–377, referred to in sub-

sec. (c)(1), is section 155 of Pub. L. 97–377, title I, Dec. 

21, 1982, 96 Stat. 1919, which is not classified to the 

Code. 

SHORT TITLE 

Section 3001 of Pub. L. 99–509 provided that: ‘‘This 

subtitle [subtitle A (§§ 3001–3008) of title III of Pub. L. 

99–509, enacting this chapter] may be cited as the ‘Pe-

troleum Overcharge Distribution and Restitution Act 

of 1986’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4502, 4505, 4506 

of this title. 

§ 4502. Identification and disbursement of 
restitutionary amounts 

(a) In general 

(1) Subject to paragraph (2)— 
(A) all rulings, policies, or other statements 

(including any administrative order or settle-
ment agreement) issued after October 21, 1986, 
by any office, official, or employee of the De-
partment of Energy; and 

(B) all orders, including declaratory judg-
ments, issued by any court after October 21, 
1986, 

shall be consistent with the provisions of this 
chapter. 

(2) Nothing in this section shall affect the set-
tlement approved on July 7, 1986, in In Re: the 
Department of Energy Stripper Well Exemption 
Litigation, M.D.L. No. 378, in the United States 
District Court for the District of Kansas. 

(b) to (d) Repealed. Pub. L. 99–509, title III, 
§ 3003(e), as added Pub. L. 105–277, div. A, 
§ 101(e) [title III, § 337], Oct. 21, 1998, 112 Stat. 
2681–231, 2681–295 

(e) Repeal of subsections (b) to (d); equitable dis-
tribution of escrow remainder to claimants 

Subsections (b), (c), and (d) of this section are 
repealed, and any rights that may have arisen 
are extinguished, on the date of the enactment 
of the Department of the Interior and Related 
Agencies Appropriations Act, 1999. After that 
date, the amount available for direct restitution 
to current and future refined petroleum product 
claimants under this chapter is reduced by the 
amounts specified in title II of that Act as being 
derived from amounts held in escrow under sec-
tion 4501(d) of this title. The Secretary shall as-
sure that the amount remaining in escrow to 
satisfy refined petroleum product claims for di-
rect restitution is allocated equitably among 
the claimants. 

(Pub. L. 99–509, title III, § 3003, Oct. 21, 1986, 100 
Stat. 1882; Pub. L. 105–277, div. A, § 101(e) [title 
III, § 337], Oct. 21, 1998, 112 Stat. 2681–231, 
2681–295.) 

REFERENCES IN TEXT 

The Department of the Interior and Related Agencies 

Appropriations Act, 1999, referred to in subsec. (e), is 

section 101(e) of div. A of Pub. L. 105–277, Oct. 21, 1998, 

112 Stat. 2681–231. Provisions of title II of the Act relat-

ing to amounts held in escrow under section 4501(d) of 
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1 See References in Text note below. 

this title (112 Stat. 2681–276) are not classified to the 

Code. For complete classification of this Act to the 

Code, see Tables. 

This chapter, referred to in subsec. (e), was in the 

original ‘‘this Act’’, which was translated as meaning 

this subtitle, which enacted this chapter, to reflect the 

probable intent of Congress. 

AMENDMENTS 

1998—Subsecs. (b) to (e). Pub. L. 105–277 added subsec. 

(e) which struck out subsec. (b) relating to disburse-

ment of restitutionary amounts as direct restitution to 

injured persons, subsec. (c) relating to determination of 

excess amount to be used for indirect restitution, and 

subsec. (d) relating to disbursement of excess amount 

as indirect restitution for energy conservation pro-

grams. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4503, 4505, 4506 

of this title. 

§ 4503. Deposit of remainder of excess amount 
into Treasury as indirect restitution 

The amount that remains from the excess 
amount described in section 4502(c) 1 of this title 
after all disbursements have been made for a fis-
cal year under section 4502(d) 1 of this title shall 
be deposited by the Secretary of the Treasury 
into the general fund of the Treasury. 

(Pub. L. 99–509, title III, § 3004, Oct. 21, 1986, 100 
Stat. 1884.) 

REFERENCES IN TEXT 

Section 4502(c) and (d) of this title, referred to in 

text, was repealed by section 4502(e) of this title. 

§ 4504. Statute of limitation 

(a) In general 

(1) Except as provided in subsection (b) of this 
section, the commencement of a civil enforce-
ment action shall be barred unless such action is 
commenced before the later of— 

(A) September 30, 1988; or 
(B) six years after the date of the violation 

upon which the action is based. 

(2) For purposes of paragraph (1), the term 
‘‘commencement of a civil enforcement action’’ 
means— 

(A) the signing and issuance of a proposed 
remedial order against any person for filing 
with the Office of Hearings and Appeals of the 
Department of Energy; or 

(B) the filing of a complaint with the appro-
priate district court of the United States. 

(3) For purposes of this section, the term 
‘‘civil enforcement action’’ means an adminis-
trative or judicial civil action by the Secretary 
under the Emergency Petroleum Allocation Act 
of 1973 [15 U.S.C. 751 et seq.] or the Economic 
Stabilization Act of 1970 (or the regulations is-
sued thereunder) for the enforcement of any vio-
lation of such Acts or regulations. 

(b) Exceptions 

(1) In computing the periods established in 
subparagraphs (A) and (B) of subsection (a)(1) of 
this section, there shall be excluded any pe-
riod— 

(A) during which any person who is or may 
become the subject of a civil enforcement ac-
tion is outside the United States, has ab-
sconded or concealed himself, or is not subject 
to legal process; 

(B) during which facts material to the estab-
lishment and maintenance of a civil enforce-
ment action could not be known; 

(C) occurring before full compliance with 
any subpoena or special report order issued to 
any person under section 772 of this title, and 
such additional period (not to exceed 12 cal-
endar months) after such compliance for the 
Secretary to consider the results thereof and 
commence a civil enforcement action; 

(D) during the pendency of any relevant 
criminal action under the Acts or regulations 
described in subsection (a)(1) of this section 
during which a civil enforcement action is 
held in abeyance as a result of prosecutorial 
discretion and with or without a stay, and 
such additional period (not to exceed 12 cal-
endar months) after a final judicial order or 
dismissal of such criminal action to com-
mence a civil enforcement action; 

(E) before the issuance of an order that con-
stitutes final agency action on a request for 
adjustment from any rule, regulation, or order 
under section 7194 of title 42, and such addi-
tional period (not to exceed 12 calendar 
months) to commence a civil enforcement ac-
tion; or 

(F) of extension, to which the Secretary and 
the defendant have consented in writing, be-
fore the expiration of the time periods pre-
scribed in subsection (a)(1) of this section. 

(2) The provisions of subsection (a) of this sec-
tion shall not affect or apply to any civil en-
forcement action commenced before, on, or after 
October 21, 1986, and remanded by the Office of 
Hearings and Appeals, the Federal Energy Regu-
latory Commission, or the court for further ac-
tion of any kind. 

(3) The provisions of subsection (a) of this sec-
tion shall not apply to any agency orders issued 
under the Acts or regulations described in sub-
section (a)(1) of this section or to regulations is-
sued under this chapter, other than a proposed 
remedial order subject to this section. 

(c) Expression of intent 

(1) It is the intent of the Congress that— 
(A) the Secretary and the Administrator of 

the Economic Regulatory Administration 
shall, to the greatest extent possible and with-
in the time frames specified on September 12, 
1986, by such Administrator to the Committee 
on Energy and Commerce of the House of Rep-
resentatives, commence civil enforcement ac-
tions with respect to all cases known by such 
Administrator as of October 21, 1986, and des-
ignated by such Administrator as ‘‘pre-
litigation cases’’, unless such an action is 
found not to be warranted; 

(B) the Secretary and such Administrator 
not delay civil enforcement actions so as to 
cause the limitation in subsection (a)(1) of this 
section to apply to any such case; 

(C) any negotiations for the purpose of set-
tlement of alleged violations not delay the 
commencement of a civil enforcement action; 
and 
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(D) the Department of Justice cooperate in 
ensuring that activities necessary, including 
the enforcement of subpoenas, to commence 
civil enforcement actions are carried out in a 
timely manner. 

(2) Any failure to comply with the time frames 
described in paragraph (1)(A) shall not be consid-
ered for any purpose in any administrative or 
judicial proceeding subsequently commenced. 

(d) End of investigations and audits 

Notwithstanding any other provision of law, 
the Secretary shall not initiate, after January 1, 
1987, any audit or investigation of alleged civil 
violations of the Acts or regulations described 
in subsection (a)(1) of this section for the pur-
pose of commencement of any civil enforcement 
action. Nothing in this subsection shall affect or 
apply to any audit or investigation conducted 
with respect to any civil enforcement action 
commenced (within the limitation established 
by subsection (a)(1) of this section) before, on, or 
after October 21, 1986. Nothing in this subsection 
shall limit the authority of the Secretary to 
continue any audit or investigation initiated be-
fore January 1, 1987. 

(e) Limitation on review 

Any review of a final agency action deter-
mined under section 7193 or 7194 of title 42 may 
not be initiated in any court by any person sub-
ject to such action after— 

(1) 60 days after the effective date of that ac-
tion; or 

(2) 90 days after October 21, 1986, 

whichever occurs later. 

(f) Oversight 

(1) In order to ensure the expeditious, effec-
tive, and efficient resolution of all civil enforce-
ment actions (whether or not in administrative 
or judicial litigation) and all cases pending at 
the Office of Hearings and Appeals under sub-
part V regulations, the Secretary shall— 

(A) maintain a personnel level for the com-
pliance program of the Economic Regulatory 
Administration of 170 full-time equivalents for 
fiscal year 1987, subject to normal attrition 
and subject to the provisions of any appropria-
tion Act enacted for such fiscal year concern-
ing such program; and 

(B) maintain for the remainder of the pro-
gram an adequate mix of lawyers, auditors, 
technical, clerical, and administrative person-
nel. 

(2) By July 1, 1987, and by July 1 of each year 
thereafter, the Administrator of the Economic 
Regulatory Administration shall provide to the 
Committee on Energy and Commerce of the 
House of Representatives and to the Committee 
on Energy and Natural Resources of the Senate 
the full-time equivalent level necessary for such 
compliance program for the next fiscal year and 
the basis for that level. 

(3) The Secretary shall, in any fiscal year, pro-
vide a notice of at least 30 days to such Commit-
tees before initiating any reduction of force at 
the Economic Regulatory Administration. Such 
notice shall provide at least— 

(A) the reasons for such reduction; 
(B) the impact on the mix of personnel and 

on all cases, whether or not in litigation, in-

cluding the subpart V regulation proceedings; 
and 

(C) the expected costs and savings for the ap-
plicable fiscal year. 

(4) The Administrator of the Economic Regu-
latory Administration shall keep such Commit-
tees fully and currently informed about the 
status (including delays, settlement negotia-
tions, and other pertinent matters) of all en-
forcement cases (whether or not in litigation) 
and subpart V regulation proceedings. 

(Pub. L. 99–509, title III, § 3005, Oct. 21, 1986, 100 
Stat. 1884.) 

REFERENCES IN TEXT 

The Emergency Petroleum Allocation Act of 1973, re-

ferred to in subsec. (a)(3), is Pub. L. 93–159, Nov. 27, 1973, 

87 Stat. 628, as amended, which was classified generally 

to chapter 16A (§ 751 et seq.) of this title, was omitted 

from the Code pursuant to section 760g of this title, 

which provided for the expiration of the President’s au-

thority under that chapter on Sept. 30, 1981. 

The Economic Stabilization Act of 1970, referred to in 

subsec. (a)(3), is title II of Pub. L. 91–379, Aug. 15, 1970, 

84 Stat. 799, as amended, formerly set out as an Eco-

nomic Stabilization Provisions note under section 1904 

of Title 12, Banks and Banking. 

This chapter, referred to in subsec. (b)(3), was in the 

original ‘‘this Act’’, which was translated as meaning 

this subtitle, which enacted this chapter, to reflect the 

probable intent of Congress. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4501, 4506 of this 

title. 

§ 4505. Reports 

(a) Report on receipts and disbursements 

The Secretary shall transmit, not later than 
60 days after October 21, 1986, a report to the 
committees referred to in subsection (d) of this 
section containing a clear and complete state-
ment of all receipts, disbursements, and com-
mitments of restitutionary amounts, as of Octo-
ber 21, 1986, by the Secretary pursuant to— 

(1) any judicial or administrative proceeding 
(including any settlement agreement or de-
claratory judgment) instituted at any time by 
the Secretary to enforce the crude oil and pe-
troleum product pricing and allocation regula-
tions issued under the Emergency Petroleum 
Allocation Act of 1973 [15 U.S.C. 751 et seq.] or 
the Economic Stabilization Act of 1970; or 

(2) section 155 of Public Law 97–377. 

(b) Report on collection of certain deficiency 
funds 

The Secretary shall transmit a report each fis-
cal year, beginning in fiscal year 1987, to such 
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1 See References in Text note below. 1 See References in Text note below. 

committees on the status of collections by the 
Secretary of deficiency funds to be deposited 
into the M.D.L. No. 378 escrow account estab-
lished by the United States District Court for 
the District of Kansas until all such deficiency 
funds have been paid. The Secretary shall, in a 
manner substantially similar to that required 
by section 155 of Public Law 97–377 with respect 
to amounts disbursed under such section, mon-
itor the disposition by the States of any funds 
disbursed to the States by the court pursuant to 
the opinion and order of such District Court, 
dated July 7, 1986, with respect to In Re: the De-
partment of Energy Stripper Well Exemption 
Litigation, M.D.L. No. 378, including the use of 
such funds for administrative costs and attor-
neys fees. 

(c) Report on amount estimated to be available 
for indirect restitution 

The Secretary shall transmit, on March 1 of 
each year beginning with 1987 and continuing 
until all the restitutionary amounts to which 
section 4501(a) of this title applies have been col-
lected and disbursed as provided in this chapter, 
a report to such committees containing an esti-
mate of the amount that will be determined 
under section 4502(c) 1 of this title to be the ex-
cess amount for purposes of section 
4502(d)(1)(B) 1 of this title for the fiscal year be-
ginning the next October 1. 

(d) Receipt by committees 

The reports required by this chapter shall be 
transmitted to the Committee on Energy and 
Commerce of the House of Representatives and 
the Committee on Energy and Natural Re-
sources of the Senate. 

(Pub. L. 99–509, title III, § 3006, Oct. 21, 1986, 100 
Stat. 1886.) 

REFERENCES IN TEXT 

The Emergency Petroleum Allocation Act of 1973, re-

ferred to in subsec. (a)(1), is Pub. L. 93–159, Nov. 27, 1973, 

87 Stat. 628, as amended, which was classified generally 

to chapter 16A (§ 751 et seq.) of this title, was omitted 

from the Code pursuant to section 760g of this title, 

which provided for the expiration of the President’s au-

thority under that chapter on Sept. 30, 1981. 

The Economic Stabilization Act of 1970, referred to in 

subsec. (a)(1), is title II of Pub. L. 91–379, Aug. 15, 1970, 

84 Stat. 799, as amended, formerly set out as an Eco-

nomic Stabilization Provisions note under section 1904 

of Title 12, Banks and Banking. 

Section 155 of Public Law 97–377, referred to in sub-

secs. (a)(2), (b), is section 155 of Pub. L. 97–377, title I, 

Dec. 21, 1982, 96 Stat. 1919, which is not classified to the 

Code. 

Section 4502(c) and (d) of this title, referred to in sub-

sec. (c), was repealed by section 4502(e) of this title. 

CHANGE OF NAME 

Committee on Energy and Commerce of House of 

Representatives treated as referring to Committee on 

Commerce of House of Representatives by section 1(a) 

of Pub. L. 104–14, set out as a note preceding section 21 

of Title 2, The Congress. Committee on Commerce of 

House of Representatives changed to Committee on En-

ergy and Commerce of House of Representatives, and 

jurisdiction over matters relating to securities and ex-

changes and insurance generally transferred to Com-

mittee on Financial Services of House of Representa-

tives by House Resolution No. 5, One Hundred Seventh 

Congress, Jan. 3, 2001. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4506 of this title. 

§ 4506. Termination 

(a) In general 

(1) Except as provided in subsection (b) of this 
section, the provisions of this chapter (other 
than section 4504 of this title) shall terminate 90 
days after the Secretary— 

(A) determines that all of the restitutionary 
amounts to which section 4501(a) of this title 
applies have been collected and disbursed as 
provided in this chapter; and 

(B) submits to Congress the final report re-
quired by section 4505 of this title. 

(2) Such final report shall include the deter-
mination (and the justification thereof) de-
scribed in paragraph (1)(A). Such report shall 
also be published in the Federal Register. 

(b) Exception 

The requirements of section 4502(d) 1 of this 
title shall continue to be applicable to the use of 
restitutionary amounts received under this 
chapter as long as such funds remain available. 

(Pub. L. 99–509, title III, § 3007, Oct. 21, 1986, 100 
Stat. 1887.) 

REFERENCES IN TEXT 

Section 4502(d) of this title, referred to in subsec. (b), 

was repealed by section 4502(e) of this title. 

§ 4507. Definitions 

For purposes of this chapter: 
(1) The term ‘‘Secretary’’ means the Sec-

retary of Energy. 
(2) The term ‘‘subpart V regulations’’ means 

the provisions of Subpart V—Special Proce-
dures for Distribution of Refunds (10 CFR 
205.280–205.288) and any amendment made after 
October 21, 1986, and all precedents and deci-
sions under such regulations, but only to the 
extent that such provisions, precedents, deci-
sions, and amendments are consistent with the 
provisions of this chapter. 

(3) The term ‘‘energy conservation pro-
grams’’ means— 

(A) the program under part A of the En-
ergy Conservation and Existing Buildings 
Act of 1976 (42 U.S.C. 6861 and following); 

(B) the programs under part D of title III 
of the Energy Policy and Conservation Act 
(relating to primary and supplemental State 
energy conservation programs; 42 U.S.C. 6321 
and following); 

(C) the program under part G of title III of 
the Energy Policy and Conservation Act (re-
lating to energy conservation for schools 
and hospitals; 42 U.S.C. 6371 and following); 
and 

(D) the program under the National En-
ergy Extension Service Act (42 U.S.C. 7001 
and following). 

(4) The term ‘‘person’’ includes refiners, re-
tailers, resellers, farmer cooperatives, trans-
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portation entities, public and private utilities, 
school districts, Federal, State, and local gov-
ernmental entities, farmers, and other individ-
uals and their successors. 

(5) The term ‘‘State’’ means each of the sev-
eral States, the District of Columbia, the com-
monwealth of Puerto Rico, and any territory 
or possession of the United States. 

(Pub. L. 99–509, title III, § 3008, Oct. 21, 1986, 100 
Stat. 1887.) 

REFERENCES IN TEXT 

The Energy Conservation and Existing Buildings Act 

of 1976, referred to in par. (3)(A), probably means the 

Energy Conservation and Existing Buildings Act of 

1976, which is title IV of Pub. L. 94–385, Aug. 14, 1976, 90 

Stat. 1150, as amended. Part A of the Energy Conserva-

tion and Existing Buildings Act of 1976, is classified 

generally to part A (§ 6861 et seq.) of subchapter III of 

chapter 81 of Title 42, The Public Health and Welfare. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 6801 of Title 42 

and Tables. 
The Energy Policy and Conservation Act, referred to 

in par. (3)(B), (C), is Pub. L. 94–163, Dec. 22, 1975, 89 Stat. 

871, as amended. Parts D and G of title III of the Energy 

Policy and Conservation Act are classified generally to 

parts B (§ 6321 et seq.) and E (§ 6371 et seq.), respectively, 

of subchapter III of chapter 77 of Title 42. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 6201 of Title 42 and Tables. 
The National Energy Extension Service Act, referred 

to in par. (3)(D), is title V of Pub. L. 95–39, June 3, 1977, 

91 Stat. 191, as amended, which was classified prin-

cipally to chapter 83 (§ 7001 et seq.) of Title 42 and was 

repealed by Pub. L. 102–486, title I, § 143(a), Oct. 24, 1992, 

106 Stat. 2843. For complete classification of this Act to 

the Code, see Short Title note set out under section 

7001 of Title 42 and Tables. 

CHAPTER 72—SEMICONDUCTOR RESEARCH 

SUBCHAPTER I—COOPERATIVE RESEARCH 

PROGRAM 

Sec. 

4601. Findings, purposes, and definitions. 
(a) Findings. 
(b) Purposes. 
(c) Definitions. 

4602. Grants to Sematech. 
(a) Authority to make grants. 
(b) Memorandum of understanding. 
(c) Construction of memorandum of un-

derstanding. 
(d) Funding for FY88. 

4603. Semiconductor Technology Council. 
(a) Establishment. 
(b) Purposes and functions. 
(c) Membership. 
(d) Terms of membership. 
(e) Vacancies. 
(f) Quorum. 
(g) Meetings. 
(h) Compensation. 
(i) Federal Advisory Committee Act. 
(j) Support for Council. 

4603a. Study and report by Semiconductor Tech-

nology Council. 
(a) Study and report. 
(b) Council recommendations and report. 

4604. Repealed. 
4605. Export of semiconductor manufacturing. 
4606. Protection of information. 

(a) Freedom of Information Act. 
(b) Intellectual property. 

SUBCHAPTER II—DEPARTMENT OF ENERGY 

SEMICONDUCTOR TECHNOLOGY RESEARCH EX-

CELLENCE INITIATIVE 
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partment of Energy. 
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(b) Findings and purposes. 
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(e) Membership and procedures. 

(f) Authorization of appropriations. 

SUBCHAPTER I—COOPERATIVE RESEARCH 
PROGRAM 

§ 4601. Findings, purposes, and definitions 

(a) Findings 

The Congress finds that it is in the national 
economic and security interests of the United 
States for the Department of Defense to provide 
financial assistance to the industry consortium 
known as Sematech for research and develop-
ment activities in the field of semiconductor 
manufacturing technology. 

(b) Purposes 

The purposes of this subchapter are— 
(1) to encourage the semiconductor industry 

in the United States— 
(A) to conduct research on advanced semi-

conductor manufacturing techniques; and 
(B) to develop techniques to use manufac-

turing expertise for the manufacture of a va-
riety of semiconductor products; and 

(2) in order to achieve the purpose set out in 
paragraph (1), to provide a grant program for 
the financial support of semiconductor re-
search activities conducted by Sematech. 

(c) Definitions 

In this subchapter: 
(1) The terms ‘‘Semiconductor Technology 

Council’’ and ‘‘Council’’ mean the advisory 
council established by section 4603 of this 
title. 

(2) The term ‘‘Sematech’’ means a consor-
tium of firms in the United States semi-
conductor industry established for the pur-
poses of (A) conducting research concerning 
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advanced semiconductor manufacturing tech-
niques, and (B) developing techniques to adapt 
manufacturing expertise to a variety of semi-
conductor products. 

(Pub. L. 100–180, div. A, title II, § 271, Dec. 4, 1987, 
101 Stat. 1068; Pub. L. 103–160, div. A, title II, 
§ 263(c)(1), Nov. 30, 1993, 107 Stat. 1610.) 

AMENDMENTS 

1993—Subsec. (c)(1). Pub. L. 103–160 substituted 

‘‘Semiconductor Technology Council’’ for ‘‘Advisory 

Council on Federal Participation in Sematech’’. 

§ 4602. Grants to Sematech 

(a) Authority to make grants 

The Secretary of Defense shall make grants, 
in accordance with section 6304 of title 31, to 
Sematech in order to defray expenses incurred 
by Sematech in conducting research on and de-
velopment of semiconductor manufacturing 
technology. The grants shall be made in accord-
ance with a memorandum of understanding en-
tered into under subsection (b) of this section. 

(b) Memorandum of understanding 

The Secretary of Defense shall enter into a 
memorandum of understanding with Sematech 
for the purposes of this subchapter. The memo-
randum of understanding shall require the fol-
lowing: 

(1) That Sematech have— 
(A) a charter agreed to by all representa-

tives of the semiconductor industry that are 
participating members of Sematech; and 

(B) an annual operating plan that is devel-
oped in consultation with the Secretary of 
Defense and the Semiconductor Technology 
Council. 

(2) That the total amount of funds made 
available to Sematech by Federal, State, and 
local government agencies for any fiscal year 
for the support of research and development 
activities of Sematech under this section may 
not exceed 50 percent of the total cost of such 
activities. 

(3) That Sematech, in conducting research 
and development activities pursuant to the 
memorandum of understanding, cooperate 
with and draw on the expertise of the national 
laboratories of the Department of Energy and 
of colleges and universities in the United 
States in the field of semiconductor manufac-
turing technology. 

(4) That an independent, commercial auditor 
be retained (A) to determine the extent to 
which the funds made available to Sematech 
by the United States for the research and de-
velopment activities of Sematech have been 
expended in a manner that is consistent with 
the purposes of this subchapter, the charter of 
Sematech, and the annual operating plan of 
Sematech, and (B) to submit to the Secretary 
of Defense, Sematech, and the Comptroller 
General of the United States an annual report 
containing the findings and determinations of 
such auditor. 

(5) That (A) the Secretary of Defense be per-
mitted to use intellectual property, trade se-
crets, and technical data owned and developed 
by Sematech in the same manner as a partici-

pant in Sematech and to transfer such intel-
lectual property, trade secrets, and technical 
data to Department of Defense contractors for 
use in connection with Department of Defense 
requirements, and (B) the Secretary not be 
permitted to transfer such property to any 
person for commercial use. 

(6) That Sematech take all steps necessary 
to maximize the expeditious and timely trans-
fer of technology developed and owned by 
Sematech to the participants in Sematech in 
accordance with the agreement between Sema-
tech and those participants and for the pur-
pose of improving manufacturing productivity 
of United States semiconductor firms. 

(c) Construction of memorandum of understand-
ing 

The memorandum of understanding entered 
into under subsection (b) of this section shall 
not be considered to be a contract for the pur-
pose of any law or regulation relating to the for-
mation, content, and administration of con-
tracts awarded by the Federal Government and 
subcontracts under such contracts, including 
section 2306a of title 10, section 2168 of the Ap-
pendix to title 50, and the Federal Acquisition 
Regulations, and such provisions of law and reg-
ulation shall not apply with respect to the 
memorandum of understanding. 

(d) Funding for FY88 

Of the amounts appropriated to the Defense 
Agencies for fiscal year 1988 for research, devel-
opment, test, and evaluation, $100,000,000 may be 
obligated only to make grants under this sec-
tion. 

(Pub. L. 100–180, div. A, title II, § 272, Dec. 4, 1987, 
101 Stat. 1068; Pub. L. 103–160, div. A, title II, 
§ 263(c)(2), Nov. 30, 1993, 107 Stat. 1610.) 

AMENDMENTS 

1993—Subsec. (b)(1)(B). Pub. L. 103–160 substituted 

‘‘Semiconductor Technology Council’’ for ‘‘Advisory 

Council on Federal Participation in Sematech’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4606 of this title. 

§ 4603. Semiconductor Technology Council 

(a) Establishment 

There is established the Semiconductor Tech-
nology Council. 

(b) Purposes and functions 

(1) The purposes of the Council are the follow-
ing: 

(A) To link assessment by the semiconduc-
tor industry of future market and national se-
curity needs to opportunities for technology 
development through cooperative public and 
private investment. 

(B) To seek ways to respond to the tech-
nology challenges for semiconductors by fos-
tering precompetitive cooperation among in-
dustry, the Federal Government, and institu-
tions of higher education. 

(C) To make available judgments, assess-
ments, insights, and recommendations that re-
late to the opportunities for new research and 
development efforts and the potential to bet-
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ter rationalize and align industry and govern-
ment contributions to semiconductor research 
and development. 

(2) The Council shall carry out the following 
functions: 

(A) Advise Sematech and the Secretary of 
Defense on appropriate technology goals and 
appropriate level of effort for the research and 
development activities of Sematech. 

(B) Review the emerging markets, tech-
nology developments, and core technology 
challenges for semiconductor research and de-
velopment and semiconductor manufacturing 
and explore opportunities for improved coordi-
nation among industry, the Federal Govern-
ment, and institutions of higher education re-
garding such developments and challenges. 

(C) Assess the effect on the appropriate role 
of Sematech of public and private sector inter-
national agreements in semiconductor re-
search and development. 

(D) Exchange views regarding the competi-
tiveness of United States semiconductor tech-
nology and new or emerging semiconductor 
technologies that could affect national eco-
nomic and security interests. 

(E) Exchange and update information and 
identify overlaps and gaps regarding the ef-
forts of industry, the Federal Government, and 
institutions of higher education in semi-
conductor research and development. 

(F) Assess technology progress relative to 
industry requirements and Federal Govern-
ment requirements, responding as appropriate 
to the challenges in the national semiconduc-
tor technology roadmap developed by rep-
resentatives of industry, the Federal Govern-
ment, and institutions of higher education. 

(G) Make recommendations regarding the 
semiconductor technology development efforts 
that should be supported by Federal agencies 
and industry. 

(H) Appoint subgroups as appropriate in con-
nection with the updating of the semiconduc-
tor technology roadmap. 

(I) Publish and submit to Congress by March 
31 of each year an annual report addressing 
the semiconductor technology challenges and 
developments for industry, government, and 
institutions of higher education and the rela-
tionship among the challenges and develop-
ments for each, including an evaluation of the 
role of Sematech. 

(c) Membership 

The Council shall be composed of 16 members 
as follows: 

(1) The Under Secretary of Defense for Ac-
quisition, Technology, and Logistics who shall 
be Cochairman of the Council. 

(2) The Under Secretary of Energy respon-
sible for science and technology matters. 

(3) The Under Secretary of Commerce for 
Technology. 

(4) The Director of the Office of Science and 
Technology Policy. 

(5) The Assistant to the President for Eco-
nomic Policy. 

(6) The Director of the National Science 
Foundation. 

(7) Ten members appointed by the President 
as follows: 

(A) Four individuals who are eminent in 
the semiconductor device industry, one of 
whom shall be Cochairman of the Council. 

(B) Two individuals who are eminent in 
the semiconductor equipment and materials 
industry. 

(C) Three individuals who are eminent in 
the semiconductor user industry, including 
representatives from the telecommunica-
tions and computer industries. 

(D) One individual who is eminent in an 
academic institution. 

(d) Terms of membership 

Each member of the Council appointed under 
subsection (c)(7) of this section shall be ap-
pointed for a term of three years, except that of 
the members first appointed, two shall be ap-
pointed for a term of one year, five shall be ap-
pointed for a term of two years, and three shall 
be appointed for a term of three years, as des-
ignated by the President at the time of appoint-
ment. A member of the Council may serve after 
the expiration of the member’s term until a suc-
cessor has taken office. 

(e) Vacancies 

A vacancy in the Council shall not affect its 
powers but, in the case of a member appointed 
under subsection (c)(7) of this section, shall be 
filled in the same manner as the original ap-
pointment was made. Any member appointed to 
fill a vacancy for an unexpired term shall be ap-
pointed for the remainder of such term. 

(f) Quorum 

Eleven members of the Council shall con-
stitute a quorum. 

(g) Meetings 

The Council shall meet at the call of a Co-
chairman. 

(h) Compensation 

(1) Each member of the Council shall serve 
without compensation. 

(2) While away from their homes or regular 
places of business in the performance of duties 
for the Council, members of the Council shall be 
allowed travel expenses, including per diem in 
lieu of subsistence, at rates authorized for em-
ployees of agencies under sections 5702 and 5703 
of title 5. 

(i) Federal Advisory Committee Act 

Section 14 of the Federal Advisory Committee 
Act shall not apply to the Council. 

(j) Support for Council 

The Council shall use Federal funds made 
available to Sematech as needed for general and 
administrative support in accomplishing the 
Council’s purposes. 

(Pub. L. 100–180, div. A, title II, § 273, Dec. 4, 1987, 
101 Stat. 1070; Pub. L. 102–245, title I, § 103(e), 
Feb. 14, 1992, 106 Stat. 9; Pub. L. 103–160, div. A, 
title II, § 263(b), (c)(3)–(e), Nov. 30, 1993, 107 Stat. 
1608, 1610; Pub. L. 103–337, div. A, title II, § 251, 
Oct. 5, 1994, 108 Stat. 2702; Pub. L. 106–65, div. A, 
title IX, § 911(a)(1), Oct. 5, 1999, 113 Stat. 717.) 

REFERENCES IN TEXT 

Section 14 of the Federal Advisory Committee Act, 

referred to in subsec. (i), is section 14 of Pub. L. 92–463, 
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which is set out in the Appendix to Title 5, Government 

Organization and Employees. 

AMENDMENTS 

1999—Subsec. (c)(1). Pub. L. 106–65 substituted ‘‘Under 

Secretary of Defense for Acquisition, Technology, and 

Logistics’’ for ‘‘Under Secretary of Defense for Acquisi-

tion and Technology’’. 

1994—Subsec. (b)(2)(I). Pub. L. 103–337 inserted ‘‘and 

submit to Congress by March 31 of each year’’ after 

‘‘Publish’’. 

1993—Pub. L. 103–160, § 263(b), substituted ‘‘Semi-

conductor Technology Council’’ for ‘‘Advisory Council’’ 

in section catchline. 

Subsec. (a). Pub. L. 103–160, § 263(b), added subsec. (a) 

and struck out former subsec. (a) which read as follows: 

‘‘There is established the Advisory Council on Federal 

Participation in Sematech.’’ 

Subsec. (b). Pub. L. 103–160, § 263(b), added subsec. (b) 

and struck out former subsec. (b) which related to the 

functions of the Advisory Council of Federal Participa-

tion in Sematech. 

Subsec. (c). Pub. L. 103–160, § 263(b), added subsec. (c) 

and struck out former subsec. (c) which related to the 

membership of the Advisory Council on Federal Par-

ticipation in Sematech. 

Subsec. (d). Pub. L. 103–160, § 263(c)(3)(A), substituted 

‘‘subsection (c)(7)’’ for ‘‘subsection (c)(6)’’ and ‘‘five 

shall be appointed for a term of two years’’ for ‘‘two 

shall be appointed for a term of two years’’. 

Subsec. (e). Pub. L. 103–160, § 263(c)(3)(B), substituted 

‘‘subsection (c)(7)’’ for ‘‘subsection (c)(6)’’. 

Subsec. (f). Pub. L. 103–160, § 263(c)(3)(C), substituted 

‘‘Eleven members’’ for ‘‘Seven members’’. 

Subsec. (g). Pub. L. 103–160, § 263(d), substituted ‘‘a Co-

chairman’’ for ‘‘the Chairman or a majority of its mem-

bers’’. 

Subsec. (j). Pub. L. 103–160, § 263(e), added subsec. (j). 

1992—Subsec. (c)(4). Pub. L. 102–245 substituted 

‘‘Technology’’ for ‘‘Economic Affairs’’. 

TERMINATION OF ADVISORY COUNCIL ON FEDERAL 

PARTICIPATION IN SEMATECH 

Section 263(a) of Pub. L. 103–160 provided that: ‘‘The 

advisory council known as the Advisory Council on 

Federal Participation in Sematech, established by sec-

tion 273 of the National Defense Authorization Act for 

Fiscal Years 1988 and 1989 (15 U.S.C. 4603), is hereby ter-

minated.’’ 

FIRST MEETING OF SEMICONDUCTOR TECHNOLOGY 

COUNCIL 

Section 263(f) of Pub. L. 103–160 provided that: ‘‘The 

first meeting of the Semiconductor Technology Council 

shall be held not later than 45 days after the date of the 

enactment of this Act [Nov. 30, 1993].’’ 

REFERENCES TO TERMINATED COUNCIL 

Section 263(g) of Pub. L. 103–160 provided that: ‘‘A ref-

erence in any provision of law to the Advisory Council 

on Federal Participation in Sematech shall be deemed 

to refer to the Semiconductor Technology Council es-

tablished by section 273 of the National Defense Au-

thorization Act for Fiscal Years 1988 and 1989 [15 U.S.C. 

4603], as amended by subsection (b).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4601, 4603a of 

this title. 

§ 4603a. Study and report by Semiconductor 
Technology Council 

(a) Study and report 

Not later than February 1, 1989, and annually 
thereafter for each fiscal year in which appro-
priated funds are expended for Sematech the 
Semiconductor Technology Council established 

under section 4603(a) of this title shall conduct a 
study and submit a report to the Governmental 
Affairs Committee and the Armed Services Com-
mittee of the Senate and to appropriate commit-
tees of the House of Representatives concerning 
Federal participation in Sematech. The study 
and report shall be conducted under the direc-
tion of the Under Secretary of Commerce for 
Technology. 

(b) Council recommendations and report 

The Council shall include in the report sub-
mitted under subsection (a) of this section the 
following: 

(1) identification of potential sources of Fed-
eral funding from department and agency 
budgets for Sematech and recommendations 
concerning methods and terms of Federal fi-
nancial participation in Sematech, including 
grants, loans, loan guarantees, and contribu-
tions in kind. The feasibility of methods of 
Federal recoupment shall also be considered; 

(2) definition and assessment of continued 
Federal participation in Sematech including, 
but not limited to, issues of technology re-
search and development, civilian and defense 
industrial base objectives and initiatives, and 
commercialization. The report shall include a 
summary of the most recent plans, milestones, 
and cost estimates for Sematech, including 
any changes and alterations, and shall com-
ment on Sematech’s accomplishments and 
shortfalls in the preceding fiscal year; 

(3) coordination of inter-agency participa-
tion, including all matters pertaining to Fed-
eral funding and decisionmaking, and other is-
sues regarding Federal participation in Sema-
tech; and 

(4) any other issues and questions the Coun-
cil deems appropriate shall be considered. 

(Pub. L. 100–418, title V, § 5422, Aug. 23, 1988, 102 
Stat. 1468; Pub. L. 102–245, title I, § 103(e), Feb. 14, 
1992, 106 Stat. 9; Pub. L. 103–160, div. A, title II, 
§ 263(g), Nov. 30, 1993, 107 Stat. 1610.) 

CODIFICATION 

Section was enacted as part of the Omnibus Trade 

and Competitiveness Act of 1988, and not as part of part 

F of title II of division A of Pub. L. 100–180 which com-

prises this subchapter. 

AMENDMENTS 

1993—Pub. L. 103–160 substituted ‘‘Semiconductor 

Technology Council’’ for ‘‘Advisory Council on Federal 

Participation in Sematech’’ in section catchline and 

subsec. (a). 

1992—Subsec. (a). Pub. L. 102–245 substituted ‘‘Tech-

nology’’ for ‘‘Economic Affairs’’. 

§ 4604. Repealed. Pub. L. 104–66, title I, 
§ 1031(a)(2), Dec. 21, 1995, 109 Stat. 714 

Section, Pub. L. 100–180, div. A, title II, § 274, Dec. 4, 

1987, 101 Stat. 1071, directed Comptroller General to re-

view annual reports submitted by auditor on Sematech 

funding and transmit comments to Congress. 

§ 4605. Export of semiconductor manufacturing 

Any export of materials, equipment, and tech-
nology developed by Sematech in whole or in 
part with financial assistance provided under 
section 4602(a) of this title shall be subject to 
the Export Administration Act of 1979 (50 U.S.C. 
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App. 2401 et seq.) and shall not be subject to the 
Arms Export Control Act [22 U.S.C. 2751 et seq.]. 

(Pub. L. 100–180, div. A, title II, § 275, Dec. 4, 1987, 
101 Stat. 1071.) 

REFERENCES IN TEXT 

The Export Administration Act of 1979, referred to in 

text, is Pub. L. 96–72, Sept. 29, 1979, 93 Stat. 503, as 

amended, which is classified principally to section 2401 

et seq. of Title 50, Appendix, War and National Defense. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 2401 of Title 50, 

Appendix, and Tables. 
The Arms Export Control Act, referred to in text, is 

Pub. L. 90–629, Oct. 22, 1968, 82 Stat. 1320, as amended, 

which is classified principally to chapter 39 (§ 2751 et 

seq.) of Title 22, Foreign Relations and Intercourse. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 2751 of Title 22 

and Tables. 

§ 4606. Protection of information 

(a) Freedom of Information Act 

Section 552 of title 5 shall not apply to infor-
mation obtained by the Federal Government on 
a confidential basis under section 4602(b)(5) of 
this title. 

(b) Intellectual property 

Notwithstanding any other provision of law, 
intellectual property, trade secrets, and tech-
nical data owned and developed by Sematech or 
any of the participants in Sematech may not be 
disclosed by any officer or employee of the De-
partment of Defense except as provided in the 
provision included in the memorandum of under-
standing pursuant to section 4602(b)(5) of this 
title. 

(Pub. L. 100–180, div. A, title II, § 276, Dec. 4, 1987, 
101 Stat. 1071.) 

SUBCHAPTER II—DEPARTMENT OF EN-
ERGY SEMICONDUCTOR TECHNOLOGY RE-
SEARCH EXCELLENCE INITIATIVE 

§ 4621. Findings 

Congress makes the following findings: 
(1) Semiconductors and related microelec-

tronic devices are key components in comput-
ers, telecommunications equipment, advanced 
defense systems, and other equipment. 

(2) Aggregate sales of such equipment, in ex-
cess of $230,000,000,000 annually, comprise a 
significant portion of the gross national prod-
uct of the United States. 

(3) The leadership position of the United 
States in advanced technology is threatened 
by (A) competition from foreign businesses 
which is promoted and facilitated by the in-
creasingly active involvement of foreign gov-
ernments, and (B) other changes in the nature 
of foreign competition. 

(4) The principal cause of the relative shift 
in strength of the United States and its semi-
conductor competitors is the establishment of 
a long-term goal by a major foreign competi-
tor to achieve world superiority in semi-
conductor research and manufacturing tech-
nology and the pursuit of such goal by that 
competitor by effectively marshalling all of 
the government, industry, and academic re-
sources needed to achieve that goal. 

(5) Although the United States semiconduc-
tor industry leads all other principal United 
States industries in terms of its reinvestment 
in research and development, that has been in-
sufficient by worldwide standards. 

(6) Electronic equipment is essential to pro-
tect the national security of the United 
States, as is evidenced by the allocation of ap-
proximately 35 percent of the total research, 
development, and procurement budgets of the 
Department of Defense to electronics research. 

(7) The Armed Forces of the United States 
will eventually depend extensively on foreign 
semiconductor technology unless significant 
steps are taken, and taken at an early date, to 
retain United States leadership in semi-
conductor technology research. 

(8) It is in the interests of the national secu-
rity and national economy of the United 
States for the United States to regain its tra-
ditional world leadership in the field of semi-
conductors. 

(9) The most effective means of regaining 
that leadership is through a joint research ef-
fort of the Federal Government and private in-
dustry of the United States to improve semi-
conductor manufacturing technology and to 
develop practical uses for such technology. 

(10) In order to meet the national defense 
needs of the United States and to insure the 
continued vitality of a commercial manufac-
turing base in the United States, it is essential 
that priority be given to the development, 
demonstration, and advancement of the semi-
conductor technology base in the United 
States. 

(11) The national laboratories of the Depart-
ment of Energy are a major national research 
resource, and the extensive involvement of 
such laboratories in the semiconductor re-
search initiatives of the Federal Government 
and private industry would be an effective use 
of such laboratories and would help insure the 
success of such initiatives. 

(Pub. L. 100–180, div. C, title I, § 3141, Dec. 4, 1987, 
101 Stat. 1241.) 

§ 4622. Establishment of semiconductor manufac-
turing technology research initiative 

The Secretary of Energy shall initiate and 
carry out a program (hereinafter in this sub-
chapter referred to as the ‘‘Initiative’’) of re-
search on semiconductor manufacturing tech-
nology and on the practical applications of such 
technology. The Secretary may carry out the 
Initiative in a way that complements the activi-
ties of a consortium of United States semi-
conductor manufacturers, materials manufac-
turers, and equipment manufacturers, estab-
lished for the purpose of conducting research 
concerning advanced semiconductor manufac-
turing techniques and developing techniques to 
adopt manufacturing expertise to a variety of 
semiconductor products. 

(Pub. L. 100–180, div. C, title I, § 3142, Dec. 4, 1987, 
101 Stat. 1242.) 

REFERENCES IN TEXT 

This subchapter, referred to in text, was in the origi-

nal ‘‘this subtitle’’ and was translated as reading ‘‘this 
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part’’ meaning part D of title I of division C of Pub. L. 

100–180 which enacted this subchapter, to reflect the 

probable intent of Congress because title I did not con-

tain subtitles. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4623, 4624 of this 

title. 

§ 4623. Participation of national laboratories of 
Department of Energy 

(a) Mission of national laboratories 

Each national laboratory of the Department of 
Energy may participate in research and develop-
ment projects under the Initiative in conjunc-
tion with the Department of Defense or with any 
consortium, college, or university carrying out 
any project for or in cooperation with any con-
sortium referred to in section 4622 of this title, 
to the extent that such participation is consist-
ent with the missions of the national labora-
tory. 

(b) Agreements 

The Secretary of Energy may enter into such 
agreements with the Secretary of Defense, with 
any consortium referred to in section 4622 of this 
title, and with any college or university as may 
be necessary to provide for the active participa-
tion of the national laboratories of the Depart-
ment of Energy in the Initiative. 

(c) Research and development 

One or more national laboratories of the De-
partment of Energy shall participate in the Ini-
tiative by conducting research and development 
activities relating to research on the develop-
ment of semiconductor manufacturing tech-
nologies. Such activities may include research 
and development relating to materials fabrica-
tion, materials characterization, design and 
modeling of devices, and new processing equip-
ment. 

(Pub. L. 100–180, div. C, title I, § 3143, Dec. 4, 1987, 
101 Stat. 1243.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4625 of this title. 

§ 4624. Personnel exchanges 

The Secretary of Energy may authorize tem-
porary exchanges of personnel between the na-
tional laboratories of the Department of Energy 
and any domestic firm or any consortium re-
ferred to in section 4622 of this title that is par-
ticipating in the Initiative. The exchange of per-
sonnel shall be subject to such restrictions, lim-
itations, terms, and conditions that the Sec-
retary of Energy considers necessary in the in-
terest of national security. 

(Pub. L. 100–180, div. C, title I, § 3144, Dec. 4, 1987, 
101 Stat. 1243.) 

§ 4625. Other Department of Energy resources 

(a) Availability of resources 

Subject to subsection (b) of this section, the 
Secretary of Energy may make available to the 
Department of Defense, to any other department 
or agency of the Federal Government, and to 
any consortium that has entered into an agree-

ment in furtherance of the Initiative any facili-
ties, personnel, equipment, services, and other 
resources of the Department of Energy for the 
purpose of conducting research and development 
projects under the Initiative consistent with 
section 4623(a) of this title. 

(b) Reimbursement 

The Secretary may make facilities available 
under this section only to the extent that the 
cost of the use of such facilities is reimbursed by 
the user. 

(Pub. L. 100–180, div. C, title I, § 3145, Dec. 4, 1987, 
101 Stat. 1243.) 

§ 4626. Budgeting for semiconductor manufactur-
ing technology research 

(a) Budget submission 

To the extent the Secretary considers appro-
priate and necessary, the Secretary of Energy, 
in preparing the research and development budg-
et of the Department of Energy to be included in 
the annual budget submitted to the Congress by 
the President under section 1105(a) of title 31, 
shall provide for programs, projects, and activi-
ties that encourage the development of new 
technology in the field of semiconductors. 

(b) Budget categories 

The programs, projects, and activities de-
scribed in subsection (a) of this section shall be 
included in the budget for general science and 
research activities of the Department of Energy, 
except that any programs, projects, and activi-
ties that directly support and directly benefit 
the defense activities of the Department shall be 
included in the budget for atomic energy defense 
activities of the Department of Energy. 

(Pub. L. 100–180, div. C, title I, § 3146, Dec. 4, 1987, 
101 Stat. 1243.) 

§ 4627. Cost-sharing agreements 

(a) Permitted provisions 

The director of each national laboratory of the 
Department of Energy that is participating in 
the Initiative or the contractor operating any 
such national laboratory, in carrying out pro-
grams under a contract with the Department of 
Energy, may include in any research and devel-
opment agreement entered into with a domestic 
firm in connection with such Initiative a cooper-
ative provision for the domestic firm to pay a 
portion of the cost of the research and develop-
ment activities. 

(b) Limitations 

(1) Not more than an amount equal to 1 per-
cent of any national laboratory’s annual budget 
shall be received from nonappropriated funds de-
rived from contracts entered into under the Ini-
tiative in any fiscal year, except to the extent 
approved in advance by the Secretary of Energy. 

(2) No Department of Energy national labora-
tory may receive more than $10,000,000 of nonap-
propriated funds under any cooperative research 
and development agreement entered into under 
this subsection in connection with the Initia-
tive, except to the extent approved in advance 
by the Secretary of Energy. 

(Pub. L. 100–180, div. C, title I, § 3147, Dec. 4, 1987, 
101 Stat. 1244.) 
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SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4628 of this title. 

§ 4628. Department of Energy oversight of coop-
erative agreements relating to Initiative 

(a) Provisions relating to disapproval and modi-
fication of agreements 

If the Secretary of Energy desires an oppor-
tunity to disapprove or require the modification 
of any agreement under section 4627 of this title, 
the agreement shall provide a 90-day period 
within which such action may be taken, begin-
ning on the date the agreement is submitted to 
the Secretary. 

(b) Record of agreements 

Each national laboratory shall maintain a 
record of all agreements entered into under this 
section. 

(Pub. L. 100–180, div. C, title I, § 3148, Dec. 4, 1987, 
101 Stat. 1244.) 

§ 4629. Avoidance of duplication 

In carrying out the Initiative, the Secretary of 
Energy shall ensure that unnecessary duplica-
tive research is not performed at the research 
facilities (including the national laboratories of 
the Department of Energy) that are participat-
ing in the Initiative. 

(Pub. L. 100–180, div. C, title I, § 3149, Dec. 4, 1987, 
101 Stat. 1244.) 

§ 4630. Authorization of appropriations 

There is authorized to be appropriated to the 
Department of Energy for fiscal year 1988 the 
sum of $25,000,000 for general science and re-
search activities of the Department of Energy 
under the Initiative. 

(Pub. L. 100–180, div. C, title I, § 3150, Dec. 4, 1987, 
101 Stat. 1244.) 

§ 4631. Technology transfer 

(a) In general 

The Secretary of Energy shall adopt proce-
dures to provide for timely and efficient transfer 
of semiconductor technology developed under 
the Initiative pursuant to applicable laws, Exec-
utive orders, and regulations. 

(b) Plan for commercialization enhancement 

(1) Not later than one year after the date on 
which funds are first appropriated to conduct 
the Initiative, the Secretary of Energy shall 
transmit to the committees of Congress named 
in paragraph (2) a plan for the transfer of semi-
conductor technology and information gen-
erated by the Initiative. 

(2) The committees of Congress referred to in 
paragraph (1) are the Committees on Armed 
Services of the Senate and House of Representa-
tives, the Committee on Energy and Natural Re-
sources of the Senate, and the Committee on 
Science, Space, and Technology of the House of 
Representatives. 

(Pub. L. 100–180, div. C, title I, § 3151, Dec. 4, 1987, 
101 Stat. 1244; Pub. L. 103–437, § 5(b)(6), Nov. 2, 
1994, 108 Stat. 4582.) 

AMENDMENTS 

1994—Subsec. (b)(2). Pub. L. 103–437 substituted ‘‘Com-

mittee on Science, Space, and Technology’’ for ‘‘Com-

mittee on Science and Technology’’. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

§ 4632. Semiconductor research and development 

(a) Short title 

This section may be cited as the ‘‘National 
Advisory Committee on Semiconductor Re-
search and Development Act of 1988’’. 

(b) Findings and purposes 

(1) The Congress finds and declares that— 
(A) semiconductor technology is playing an 

ever-increasing role in United States indus-
trial and commercial products and processes, 
making secure domestic sources of state-of- 
the-art semiconductors highly desirable; 

(B) modern weapons systems are highly de-
pendent on leading edge semiconductor de-
vices, and it is counter to the national secu-
rity interest to be heavily dependent upon for-
eign sources for this technology; 

(C) governmental responsibilities related to 
the semiconductor industry are divided among 
many Federal departments and agencies; and 

(D) joint industry-government consideration 
of semiconductor industry problems is needed 
at this time. 

(2) The purposes of this section are— 
(A) to establish the National Advisory Com-

mittee on Semiconductors; and 
(B) to assign to such Committee the respon-

sibility for devising and promulgating a na-
tional semiconductor strategy, including re-
search and development, the implementation 
of which will assure the continued leadership 
of the United States in semiconductor tech-
nology. 

(c) Creation of Committee 

There is hereby created in the executive 
branch of the Government an independent advi-
sory body to be known as the National Advisory 
Committee on Semiconductors (hereafter in this 
section referred to as the ‘‘Committee’’). 

(d) Functions 

(1) The Committee shall— 
(A) collect and analyze information on the 

needs and capabilities of industry, the Federal 
Government, and the scientific and research 
communities related to semiconductor tech-
nology; 

(B) identify the components of a successful 
national semiconductor strategy in accord-
ance with subsection (b)(2)(B) of this section; 

(C) analyze options, establish priorities, and 
recommend roles for participants in the na-
tional strategy; 

(D) assess the roles for government and na-
tional laboratories and other laboratories sup-
ported largely for government purposes in con-
tributing to the semiconductor technology 
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base of the Nation, as well as to access the ef-
fective use of the resources of United States 
private industry, United States universities, 
and private-public research and development 
efforts; and 

(E) provide results and recommendations to 
agencies of the Federal Government involved 
in legislative, policymaking, administrative, 
management, planning, and technology activi-
ties that affect or are part of a national semi-
conductor strategy, and to the industry and 
other nongovernmental groups or organiza-
tions affected by or contributing to that strat-
egy. 

(2) In fulfilling this responsibility, the Com-
mittee shall— 

(A) monitor the competitiveness of the 
United States semiconductor technology base; 

(B) determine technical areas where United 
States semiconductor technology is deficient 
relative to international competition; 

(C) identify new or emerging semiconductor 
technologies that will impact the national de-
fense or United States competitiveness or 
both; 

(D) develop research and development strat-
egies, tactics, and plans whose execution will 
assure United States semiconductor competi-
tiveness; and 

(E) recommend appropriate actions that sup-
port the national semiconductor strategy. 

(e) Membership and procedures 

(1)(A) The Committee shall be composed of 13 
members, 7 of whom shall constitute a quorum. 

(B) The Secretary of Defense, the Secretary of 
Commerce, the Secretary of Energy, the Direc-
tor of the Office of Science and Technology Pol-
icy, and the Director of the National Science 
Foundation, or their designees, shall serve as 
members of the Committee. 

(C) The President, acting through the Director 
of the Office of Science and Technology Policy, 
shall appoint, as additional members of the 
Committee, 4 members from outside the Federal 
Government who are eminent in the semi-
conductor industry, and 4 members from outside 
the Federal Government who are eminent in the 
fields of technology, defense, and economic de-
velopment. 

(D) One of the members appointed under sub-
paragraph (C), as designated by the President at 
the time of appointment, shall be chairman of 
the Committee. 

(2) Funding and administrative support for the 
Committee shall be provided to the Office of 
Science and Technology Policy through an ar-
rangement with an appropriate agency or orga-
nization designated by the Committee, in ac-
cordance with a memorandum of understanding 
entered into between them. 

(3) Members of the Committee, other than full- 
time employees of the Federal Government, 
while attending meetings of the Committee or 
otherwise performing duties at the request of 
the Chairman while away from their homes or 
regular places of business, shall be allowed trav-
el expenses in accordance with subchapter I of 
chapter 57 of title 5. 

(4) The Chairman shall call the first meeting 
of the Committee not later than 90 days after 
August 23, 1988. 

(5) At the close of each fiscal year the Com-
mittee shall submit to the President and the 
Congress a report on its activities conducted 
during such year and its planned activities for 
the coming year, including specific findings and 
recommendations with respect to the national 
semiconductor strategy devised and promul-
gated under subsection (b)(2)(B) of this section. 
The first report shall include an analysis of 
those technical areas, including manufacturing, 
which are of importance to the United States 
semiconductor industry, and shall make specific 
recommendations regarding the appropriate 
Federal role in correcting any deficiencies iden-
tified by the analysis. Each report shall include 
an estimate of the length of time the Committee 
must continue before the achievement of its 
purposes and the issuance of its final report. 

(f) Authorization of appropriations 

There are authorized to be appropriated to 
carry out the purposes of this section such sums 
as may be necessary for the fiscal years 1988, 
1989, 1990, 1991, 1992, and 1993. 

(Pub. L. 100–418, title V, § 5142, Aug. 23, 1988, 102 
Stat. 1444; Pub. L. 102–245, title I, § 105(f), Feb. 14, 
1992, 106 Stat. 12.) 

CODIFICATION 

Section was enacted as part of the Technology Com-

petitiveness Act and as part of the Omnibus Trade and 

Competitiveness Act of 1988, and not as part of part D 

of title I of division C of Pub. L. 100–180 which com-

prises this subchapter. 

AMENDMENTS 

1992—Subsec. (f). Pub. L. 102–245 substituted ‘‘1990, 

1991, 1992, and 1993’’ for ‘‘and 1990’’. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (e)(5) of this section relating to submitting 

annual report to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 178 of House 

Document No. 103–7. 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees established after Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period beginning on the date of their establishment, 

unless, in the case of a committee established by the 

President or an officer of the Federal Government, such 

committee is renewed by appropriate action prior to 

the expiration of such 2-year period, or in the case of 

a committee established by the Congress, its duration 

is otherwise provided by law. See section 14 of Pub. L. 

92–463, Oct. 6, 1972, 86 Stat. 776, set out in the Appendix 

to Title 5, Government Organization and Employees. 

CHAPTER 73—EXPORT ENHANCEMENT 

SUBCHAPTER I—FAIR TRADE IN AUTO PARTS 

Sec. 

4701 to 4704. Omitted. 

SUBCHAPTER I–A—FAIR TRADE IN AUTOMOTIVE 

PARTS 

4705. Definitions. 

4705a. Re-establishment of initiative on automotive 

parts sales to Japan. 

(a) In general. 

(b) Functions. 

4705b. Establishment of Special Advisory Commit-

tee on automotive parts sales in Japanese 

and other Asian markets. 



Page 1535 TITLE 15—COMMERCE AND TRADE §§ 4701 to 4704 

Sec. 

(a) In general. 
(b) Establishment of committee. 
(c) Functions. 
(d) Authority. 

4705c. Expiration date. 

SUBCHAPTER II—GENERAL PROVISIONS 

4711. Country reports on economic policy and trade 

practices. 
4712. Barter and countertrade. 

(a) Interagency group. 
(b) Office of Barter. 

SUBCHAPTER III—EXPORT PROMOTION 

4721. United States and Foreign Commercial Serv-

ice. 
(a) Establishment. 
(b) Statement of purpose. 
(c) Offices. 
(d) Rank of Commercial Services Officers 

in foreign missions. 
(e) Information dissemination. 
(f) Cooperation in Federal financing and 

insurance programs. 
(g) Audits. 
(h) Report by Secretary. 
(i) Omitted. 
(j) Definitions. 

4722. Transferred. 
4723. Market Development Cooperator Program. 

(a) Authority of Secretary of Commerce. 
(b) Implementation of Program. 
(c) Cooperator partnership program. 
(d) Budget Act. 

4723a. United States Commercial Centers. 
(a) Establishment. 
(b) Purpose of Centers. 
(c) Functions of Centers. 
(d) Specific services to be provided. 
(e) Other trade promotion activities. 
(f) Staffing of Centers. 
(g) Center facilities and their relation-

ship to United States Department of 

Commerce operations in host coun-

tries. 
(h) Use of Market Development Coopera-

tor Program. 
(i) Authorization of appropriations. 
(j) Repealed. 

(k) Definitions. 
4724. Trade shows. 

(a) Authority of Secretary of Commerce. 
(b) Recipients of assistance. 
(c) Assistance to small businesses. 
(d) Uses of assistance. 
(e) Definitions. 

4725. United States and Foreign Commercial Serv-

ice Pacific Rim initiative. 
(a) In general. 
(b) Reports to Congress. 
(c) ‘‘United States person’’ defined. 

4726. Indian tribes export promotion. 
(a) Assistance authorized. 
(b) Activities eligible for assistance. 
(c) Administration of assistance. 
(d) Technical and other assistance. 
(e) Limitation on assistance. 

4727. Trade Promotion Coordinating Committee. 
(a) Establishment and purpose. 
(b) Duties. 
(c) Strategic plan. 
(d) Membership. 
(e) Member qualifications. 
(f) Report to Congress. 

4727a. Implementation of primary objectives of 

TPCC. 
4728. Environmental trade promotion. 

(a) Statement of policy. 
(b) Environmental Trade Working Group 

of Trade Promotion Coordination 

Committee. 

Sec. 

(c) Environmental Technologies Trade 

Advisory Committee. 

(d) Export plans for priority countries. 

(e) Trade information. 

(f) Environmental technologies special-

ists in United States and Foreign 

Commercial Service. 

(g) Environmental training in one-stop 

shops. 

(h) International regional environmental 

initiatives. 

(i) Environmental technologies project 

advocacy calendar and information 

dissemination program. 

(j) Environmental technology export al-

liances. 

(k) ‘‘Environmental business’’ defined. 

4729. Report on export policy. 

(a) In general. 

(b) Contents. 

SUBCHAPTER I—FAIR TRADE IN AUTO 
PARTS 

§§ 4701 to 4704. Omitted 

CODIFICATION 

Sections 4701 to 4704 were omitted pursuant to sec-

tion 4704 which provided that the authorities under this 

subchapter expired on Dec. 31, 1998. See subchapter I–A 

of this chapter. 

Section 4701, Pub. L. 100–418, title II, § 2122, Aug. 23, 

1988, 102 Stat. 1325, defined ‘‘Japanese markets’’. 

Section 4702, Pub. L. 100–418, title II, § 2123, Aug. 23, 

1988, 102 Stat. 1326, established initiative on auto parts 

sales to Japan. 

Section 4703, Pub. L. 100–418, title II, § 2124, Aug. 23, 

1988, 102 Stat. 1326, established Special Advisory Com-

mittee on auto parts sales in Japan. 

Section 4704, Pub. L. 100–418, title II, § 2125, Aug. 23, 

1988, 102 Stat. 1327; Pub. L. 103–236, title V, § 510(a), Apr. 

30, 1994, 108 Stat. 465, provided that the authorities 

under this subchapter expire on Dec. 31, 1998. 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–261, div. C, title XXXVIII, § 3801, Oct. 17, 

1998, 112 Stat. 2275, provided that: ‘‘This title [enacting 

subchapter I–A of this chapter] may be cited as the 

‘Fair Trade in Automotive Parts Act of 1998’.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–392, title IV, § 401, Oct. 22, 1994, 108 Stat. 

4099, provided that: ‘‘This title [amending section 4728 

of this title] may be cited as the ‘Environmental Ex-

port Promotion Act of 1994’.’’ 

SHORT TITLE 

Section 2001 of title II of Pub. L. 100–418 provided 

that: ‘‘This title [enacting this chapter, section 3310a of 

Title 22, Foreign Relations and Intercourse, and section 

2410a of Title 50, Appendix, War and National Defense, 

amending sections 4003, 4051, and 4052 of this title, sec-

tions 5314 and 5315 of Title 5, Government Organization 

and Employees, sections 1431 and 1708 of Title 7, Agri-

culture, sections 635q to 635s of Title 12, Banks and 

Banking, section 1864 of Title 19, Customs Duties, sec-

tions 2151f, 2191a, 2195, and 2421 of Title 22, section 1702 

of Title 50, and sections 5, 6, 39, 2403 to 2406, 2409 to 2414, 

2417, and 2419 of Title 50, Appendix, and enacting provi-

sions set out as notes under sections 4011 and 4701 of 

this title, sections 1421 and 1431 of Title 7, section 635q 

of Title 12, sections 2191 and 2421 of Title 22, section 1702 

of Title 50, and sections 5, 2401, 2404, 2406, and 2410a of 

Title 50, Appendix] may be referred to as the ‘Export 

Enhancement Act of 1988’.’’ 

Section 2121 of Pub. L. 100–418 provided that this sub-

chapter could be referred to as the ‘‘Fair Trade in Auto 

Parts Act of 1988’’. 



Page 1536 TITLE 15—COMMERCE AND TRADE § 4705 

SUBCHAPTER I–A—FAIR TRADE IN 
AUTOMOTIVE PARTS 

CODIFICATION 

This subchapter was enacted as part of title XXXVIII 

of div. C of the Strom Thurmond National Defense Au-

thorization Act for Fiscal Year 1999, known as the Fair 

Trade in Automotive Parts Act of 1998, and not as part 

of the Export Enhancement Act of 1988 which enacted 

this chapter. 

§ 4705. Definitions 

In this subchapter: 

(1) Japanese markets 

The term ‘‘Japanese markets’’ refers to mar-
kets, including markets in the United States 
and Japan, where automotive parts and acces-
sories, both original equipment and after-
market, are purchased for use in the manufac-
ture or repair of Japanese automobiles. 

(2) Japanese and other Asian markets 

The term ‘‘Japanese and other Asian mar-
kets’’ refers to markets, including markets in 
the United States, Japan, and other Asian 
countries, where automotive parts and acces-
sories, both original equipment and after-
market, are purchased for use in the manufac-
ture or repair of Japanese, United States, or 
other Asian automobiles. 

(Pub. L. 105–261, div. C, title XXXVIII, § 3802, Oct. 
17, 1998, 112 Stat. 2275.) 

§ 4705a. Re-establishment of initiative on auto-
motive parts sales to Japan 

(a) In general 

The Secretary of Commerce shall re-establish 
the initiative to increase the sale of United 
States-made automotive parts and accessories 
to Japanese markets. 

(b) Functions 

In carrying out this section, the Secretary 
shall— 

(1) foster increased access for United States- 
made automotive parts and accessories to Jap-
anese companies, including specific consulta-
tions on access to Japanese markets; 

(2) facilitate the exchange of information be-
tween United States automotive parts manu-
facturers and the Japanese automobile indus-
try; 

(3) collect data and market information on 
the Japanese automotive industry regarding 
needs, trends, and procurement practices, in-
cluding the types, volume, and frequency of 
parts sales to Japanese automobile manufac-
turers; 

(4) establish contacts with Japanese auto-
mobile manufacturers in order to facilitate 
contact between United States automotive 
parts manufacturers and Japanese automobile 
manufacturers; 

(5) report on and attempt to resolve dis-
putes, policies, or practices, whether public or 
private, that result in barriers to increased 
commerce between United States automotive 
parts manufacturers and Japanese automobile 
manufacturers; 

(6) take actions to initiate periodic consulta-
tions with officials of the Government of 

Japan regarding sales of United States-made 
automotive parts in Japanese markets; and 

(7) transmit to Congress the annual report 
prepared by the Special Advisory Committee 
under section 4705b(c)(5) of this title. 

(Pub. L. 105–261, div. C, title XXXVIII, § 3803, Oct. 
17, 1998, 112 Stat. 2276.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4705b of this 

title. 

§ 4705b. Establishment of Special Advisory Com-
mittee on automotive parts sales in Japanese 
and other Asian markets 

(a) In general 

The Secretary of Commerce shall seek the ad-
vice of the United States automotive parts in-
dustry in carrying out this subchapter. 

(b) Establishment of Committee 

The Secretary of Commerce shall establish a 
Special Advisory Committee for purposes of car-
rying out this subchapter. 

(c) Functions 

The Special Advisory Committee established 
under subsection (b) of this section shall— 

(1) report to the Secretary of Commerce on 
barriers to sales of United States-made auto-
motive parts and accessories in Japanese and 
other Asian markets; 

(2) review and consider data collected on 
sales of United States-made automotive parts 
and accessories in Japanese and other Asian 
markets; 

(3) advise the Secretary of Commerce during 
consultations with other governments on is-
sues concerning sales of United States-made 
automotive parts in Japanese and other Asian 
markets; 

(4) assist in establishing priorities for the 
initiative established under section 4705a of 
this title, and otherwise provide assistance 
and direction to the Secretary of Commerce in 
carrying out the intent of that section; and 

(5) assist the Secretary in reporting to Con-
gress by submitting an annual written report 
to the Secretary on the sale of United States- 
made automotive parts in Japanese and other 
Asian markets, as well as any other issues 
with respect to which the Committee provides 
advice pursuant to this subchapter. 

(d) Authority 

The Secretary of Commerce shall draw on ex-
isting budget authority in carrying out this sub-
chapter. 

(Pub. L. 105–261, div. C, title XXXVIII, § 3804, Oct. 
17, 1998, 112 Stat. 2276.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4705a of this 

title. 

§ 4705c. Expiration date 

The authority under this subchapter shall ex-
pire on December 31, 2003. 

(Pub. L. 105–261, div. C, title XXXVIII, § 3805, Oct. 
17, 1998, 112 Stat. 2277.) 
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SUBCHAPTER II—GENERAL PROVISIONS 

§ 4711. Country reports on economic policy and 
trade practices 

The Secretary of State shall, not later than 
January 31 of each year, prepare and transmit to 
the Committee on Foreign Affairs and the Com-
mittee on Ways and Means of the House of Rep-
resentatives, to the Committee on Foreign Rela-
tions and the Committee on Finance of the Sen-
ate, and to other appropriate committees of the 
Congress, a detailed report regarding the eco-
nomic policy and trade practices of each coun-
try with which the United States has an eco-
nomic or trade relationship. The Secretary may 
direct the appropriate officers of the Depart-
ment of State who are serving overseas, in con-
sultation with appropriate officers or employees 
of other departments and agencies of the United 
States, including the Department of Agriculture 
and the Department of Commerce, to coordinate 
the preparation of such information in a country 
as is necessary to prepare the report under this 
section. The report shall identify and describe, 
with respect to each country— 

(1) the macroeconomic policies of the coun-
try and their impact on the overall growth in 
demand for United States exports; 

(2) the impact of macroeconomic and other 
policies on the exchange rate of the country 
and the resulting impact on price competitive-
ness of United States exports; 

(3) any change in structural policies (includ-
ing tax incentives, regulations governing fi-
nancial institutions, production standards, 
and patterns of industrial ownership) that 
may affect the country’s growth rate and its 
demand for United States exports; 

(4) the management of the country’s exter-
nal debt and its implications for trade with 
the United States; 

(5) acts, policies, and practices that con-
stitute significant barriers to United States 
exports or foreign direct investment in that 
country by United States persons, as identi-
fied under section 2241(a)(1) of title 19; 

(6) acts, policies, and practices that provide 
direct or indirect government support for ex-
ports from that country, including exports by 
small businesses; 

(7) the extent to which the country’s laws 
and enforcement of those laws afford adequate 
protection to United States intellectual prop-
erty, including patents, trademarks, copy-
rights, and mask works; and 

(8) the country’s laws, enforcement of those 
laws, and practices with respect to inter-
nationally recognized worker rights (as de-
fined in section 2467(4) of title 19), the condi-
tions of worker rights in any sector which pro-
duces goods in which United States capital is 
invested, and the extent of such investment. 

(Pub. L. 100–418, title II, § 2202, Aug. 23, 1988, 102 
Stat. 1327; Pub. L. 104–188, title I, § 1954(b)(2), 
Aug. 20, 1996, 110 Stat. 1928.) 

AMENDMENTS 

1996—Par. (8). Pub. L. 104–188 substituted ‘‘2467(4)’’ for 

‘‘2462(a)(4)’’. 

CHANGE OF NAME 

Committee on Foreign Affairs of House of Represent-

atives treated as referring to Committee on Inter-

national Relations of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to articles 

entered on or after Oct. 1, 1996, with provisions relating 

to retroactive application, see section 1953 of Pub. L. 

104–188, set out as an Effective Date note under section 

2461 of Title 19, Customs Duties. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 22 section 5732. 

§ 4712. Barter and countertrade 

(a) Interagency group 

(1) Establishment 

The President shall establish an interagency 
group on countertrade, to be composed of rep-
resentatives of such departments and agencies 
of the United States as the President considers 
appropriate. The Secretary of Commerce shall 
be the chairman of the interagency group. 

(2) Functions 

It shall be the function of the interagency 
group to— 

(A) review and evaluate— 
(i) United States policy on countertrade 

and offsets, in light of current trends in 
international countertrade and offsets and 
the impact of those trends on the United 
States economy; 

(ii) the use of countertrade and offsets in 
United States exports and bilateral United 
States foreign economic assistance pro-
grams; and 

(iii) the need for and the feasibility of 
negotiating with other countries, through 
the Organization for Economic Coopera-
tion and Development and other appro-
priate international organizations, to 
reach agreements on the use of counter-
trade and offsets; and 

(B) make recommendations to the Presi-
dent and the Congress on the basis of the re-
view and evaluation referred to in subpara-
graph (A). 

(3) Sharing of information 

Other departments and agencies of the 
United States shall provide to the interagency 
group such information available to such de-
partments and agencies as the interagency 
group may request, except that the require-
ments, including penalties for violation there-
of, for preserving the confidentiality of such 
information which are applicable to the offi-
cials, employees, experts, or consultants of 
such departments and agencies shall apply in 
the same manner to each member of the inter-
agency group and to any other person perform-
ing any function under this subsection. 

(b) Office of Barter 

(1) Establishment 

There is established, within the Inter-
national Trade Administration of the Depart-
ment of Commerce, the Office of Barter (here-
after in this section referred to as the ‘‘Of-
fice’’). 
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(2) Director 

There shall be at the head of the Office a Di-
rector, who shall be appointed by the Sec-
retary of Commerce. 

(3) Staff 

The Secretary of Commerce shall transfer 
such staff to the Office as the Secretary deter-
mines is necessary to enable the Office to 
carry out its functions under this section. 

(4) Functions 

It shall be the function of the Office to— 
(A) monitor information relating to trends 

in international barter; 
(B) organize and disseminate information 

relating to international barter in a manner 
useful to business firms, educational institu-
tions, export-related Federal, State, and 
local government agencies, and other inter-
ested persons, including publishing periodic 
lists of known commercial opportunities for 
barter transactions beneficial to United 
States enterprises; 

(C) notify Federal agencies with oper-
ations abroad of instances where it would be 
beneficial to the United States for the Fed-
eral Government to barter Government- 
owned surplus commodities for goods and 
services purchased abroad by the Federal 
Government; and 

(D) provide assistance to enterprises seek-
ing barter and countertrade opportunities. 

(Pub. L. 100–418, title II, § 2205, Aug. 23, 1988, 102 
Stat. 1332.) 

COMPOSITION OF INTERAGENCY GROUP 

For composition of Interagency Group on Counter-

trade, see section 2–101 of Ex. Ord. No. 12661, Dec. 27, 

1988, 54 F.R. 779, set out as a note under section 2901 of 

Title 19, Customs Duties. 

SUBCHAPTER III—EXPORT PROMOTION 

§ 4721. United States and Foreign Commercial 
Service 

(a) Establishment 

(1) In general 

The Secretary of Commerce shall establish, 
within the International Trade Administra-
tion, the United States and Foreign Commer-
cial Service. The Secretary shall, to the great-
est extent practicable, transfer to the Com-
mercial Service the functions and personnel of 
the United States and Foreign Commercial 
Services. 

(2) Assistant Secretary of Commerce and Direc-
tor General; other personnel 

The head of the Commercial Service shall be 
the Assistant Secretary of Commerce and Di-
rector General of the Commercial Service, who 
shall be appointed by the President, by and 
with the advice and consent of the Senate. The 
Assistant Secretary of Commerce and Director 
General of the Commercial Service may ap-
point Commercial Service Officers and such 
other personnel as may be necessary to carry 
out the activities of the Commercial Service. 

(3) Coordination with foreign policy objectives 

The Secretary shall take the necessary steps 
to ensure that the activities of the Commer-

cial Service are carried out in a manner con-
sistent with United States foreign policy ob-
jectives, and the Secretary shall consult regu-
larly with the Secretary of State in order to 
comply with this paragraph. 

(4) Authority of chief of mission 

All activities of the Commercial Service 
shall be subject to section 207 of the Foreign 
Service Act of 1980 (22 U.S.C. 3927). 

(b) Statement of purpose 

The Commercial Service shall place primary 
emphasis on the promotion of exports of goods 
and services from the United States, particu-
larly by small businesses and medium-sized 
businesses, and on the protection of United 
States business interests abroad by carrying out 
activities such as— 

(1) identifying United States businesses with 
the potential to export goods and services and 
providing such businesses with advice and in-
formation on establishing export businesses; 

(2) providing United States exporters with 
information on economic conditions, market 
opportunities, the status of the intellectual 
property system in such country, and the legal 
and regulatory environment within foreign 
countries; 

(3) providing United States exporters with 
information and advice on the necessary adap-
tation of product design and marketing strat-
egy to meet the differing cultural and tech-
nical requirements of foreign countries; 

(4) providing United States exporters with 
actual leads and an introduction to contacts 
within foreign countries; 

(5) assisting United States exporters in lo-
cating reliable sources of business services in 
foreign countries; 

(6) assisting United States exporters in their 
dealings with foreign governments and enter-
prises owned by foreign governments; 

(7) assisting the coordination of the efforts 
of State and local agencies and private organi-
zations which seek to promote United States 
business interests abroad so as to maximize 
their effectiveness and minimize the duplica-
tion of efforts; 

(8) utilizing district and foreign offices as 
one-stop shops for United States exporters by 
providing exporters with information on all 
export promotion and export finance activities 
of the Federal Government, assisting export-
ers in identifying which Federal programs 
may be of greatest assistance, and assisting 
exporters in making contact with the Federal 
programs identified; and 

(9) providing United States exporters and ex-
port finance institutions with information on 
all financing and insurance programs of the 
Export-Import Bank of the United States, the 
Overseas Private Investment Corporation, the 
Trade and Development Program, and the 
Small Business Administration, including pro-
viding assistance in completing applications 
for such programs and working with exporters 
and export finance institutions to address any 
deficiencies in such applications that have 
been submitted. 
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1 So in original. Probably should be ‘‘Commercial Service Offi-

cer’’. 

(c) Offices 

(1) In general 

The Commercial Service shall conduct its 
activities at a headquarters office, district of-
fices located in major United States cities, 
and foreign offices located in major foreign 
cities. 

(2) Headquarters 

The headquarters of the Commercial Service 
shall provide such managerial, administrative, 
research, and other services as the Secretary 
considers necessary to carry out the purposes 
of the Commercial Service. 

(3) District offices 

The Secretary shall establish district offices 
of the Commercial Service in any United 
States city in a region in which the Secretary 
determines that there is a need for Federal 
Government export assistance. 

(4) Foreign offices 

(A) The Secretary may, after consultation 
with the Secretary of State, establish foreign 
offices of the Commercial Service. These of-
fices shall be located in foreign cities in re-
gions in which the Secretary determines there 
are significant business opportunities for 
United States exporters. 

(B) The Secretary may, in consultation with 
the Secretary of State, assign to the foreign 
offices Commercial Service Officers and such 
other personnel as the Secretary considers 
necessary. In employing Commercial Service 
Officers and such other personnel, the Sec-
retary shall use the Foreign Service personnel 
system in accordance with the Foreign Service 
Act of 1980 [22 U.S.C. 3901 et seq.]. The Sec-
retary shall designate a Commercial Officer 1 
as head of each foreign office. 

(C) Upon the request of the Secretary, the 
Secretary of State shall attach the Commer-
cial Service Officers and other employees of 
each foreign office to the diplomatic mission 
of the United States in the country in which 
that foreign office is located, and shall obtain 
for them diplomatic privileges and immunities 
equivalent to those enjoyed by Foreign Serv-
ice personnel of comparable rank and salary. 

(D) For purposes of official representation, 
the senior Commercial Service Officer in each 
country shall be considered to be the senior 
commercial representative of the United 
States in that country, and the United States 
chief of mission in that country shall accord 
that officer all privileges and responsibilities 
appropriate to the position of senior commer-
cial representative of other countries. 

(E) The Secretary of State is authorized, 
upon the request of the Secretary, to provide 
office space, equipment, facilities, and such 
other administrative and clerical services as 
may be required for the operation of the for-
eign offices. The Secretary is authorized to re-
imburse or advance funds to the Secretary of 
State for such services. 

(F) The authority of the Secretary under 
this paragraph shall be subject to section 4802 
of title 22. 

(d) Rank of Commercial Service Officers in for-
eign missions 

(1) Minister-Counselor 

Notwithstanding any other provision of law, 
the Secretary is authorized to designate up to 
16 United States missions abroad at which the 
senior Commercial Service Officer will be able 
to use the diplomatic title of Minister-Coun-
selor. The Secretary of State shall accord the 
diplomatic title of Minister-Counselor to the 
senior Commercial Service Officer assigned to 
a United States mission so designated. 

(2) Consul General 

In any United States consulate in which a 
vacancy occurs in the position of Consul Gen-
eral, the Secretary of State, in consultation 
with the Secretary, shall consider filling that 
vacancy with a Commercial Service Officer if 
the primary functions of the consulate are of 
a commercial nature and if there are signifi-
cant business opportunities for United States 
exporters in the region in which the consulate 
is located. 

(e) Information dissemination 

In order to carry out subsection (b)(7) of this 
section, to lessen the cost of distribution of in-
formation produced by the Commercial Service, 
and to make that information more readily 
available, the Secretary should establish a sys-
tem for distributing that information in those 
areas where no district offices of the Commer-
cial Service are located. Distributors of the in-
formation should be State export promotion 
agencies or private export and trade promotion 
associations. The distribution system should be 
consistent with cost recovery objectives of the 
Department of Commerce. 

(f) Cooperation in Federal financing and insur-
ance programs 

To assist the Commercial Service in carrying 
out subsection (b)(9) of this section, and consist-
ent with the provisions of section 635i–7 of title 
12, the Export-Import Bank of the United 
States, the Overseas Private Investment Cor-
poration, the Trade and Development Program, 
and the Small Business Administration shall 
each— 

(1) provide to the Commercial Service com-
plete and current information on all of its pro-
grams and financing practices; and 

(2) undertake a training program regarding 
such programs and practices for Commercial 
Service Officers who are designated by the As-
sistant Secretary of Commerce and Director 
General of the Commercial Service. 

(g) Audits 

The Inspector General of the Department of 
Commerce shall perform periodic audits of the 
operations of the Commercial Service, but at 
least once every 3 years. The Inspector General 
shall report to the Congress the results of each 
such audit. In addition to an overview of the ac-
tivities and effectiveness of Commercial Service 
operations, the audit shall include— 

(1) an evaluation of the current placement of 
domestic personnel and recommendations for 
transferring personnel among district offices; 

(2) an evaluation of the current placement of 
foreign-based personnel and recommendations 
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for transferring such personnel in response to 
newly emerging business opportunities for 
United States exporters; and 

(3) an evaluation of the personnel system 
and its management, including the recruit-
ment, assignment, promotion, and perform-
ance appraisal of personnel, the use of limited 
appointees, and the ‘‘time-in-class’’ system. 

(h) Report by Secretary 

Not later than 1 year after August 23, 1988, the 
Secretary shall submit a report to the Congress 
on the feasibility and desirability, the progress 
to date, the present status, and the 5-year out-
look, of the comprehensive integration of the 
functions and personnel of the foreign and do-
mestic export promotion operations within the 
International Trade Administration of the De-
partment of Commerce. 

(i) Omitted 

(j) Definitions 

For purposes of this section— 
(1) the term ‘‘Secretary’’ means the Sec-

retary of Commerce; 
(2) the term ‘‘Commercial Service’’ means 

the United States and Foreign Commercial 
Service; 

(3) the term ‘‘United States exporter’’ 
means— 

(A) a United States citizen; 
(B) a corporation, partnership, or other as-

sociation created under the laws of the 
United States or of any State; or 

(C) a foreign corporation, partnership, or 
other association, more than 95 percent of 
which is owned by persons described in sub-
paragraphs (A) and (B), 

that exports, or seeks to export, goods or serv-
ices produced in the United States; 

(4) the term ‘‘small business’’ means any 
small business concern as defined under sec-
tion 632 of this title; 

(5) the term ‘‘State’’ means any of the sev-
eral States, the District of Columbia, or any 
commonwealth, territory, or possession of the 
United States; and 

(6) the term ‘‘United States’’ means the sev-
eral States, the District of Columbia, and any 
commonwealth, territory, or possession of the 
United States. 

(Pub. L. 100–418, title II, § 2301, Aug. 23, 1988, 102 
Stat. 1338; Pub. L. 102–429, title II, §§ 202, 203, 205, 
Oct. 21, 1992, 106 Stat. 2201, 2204.) 

REFERENCES IN TEXT 

The Foreign Service Act of 1980, referred to in subsec. 

(c)(4)(B), is Pub. L. 96–465, Oct. 17, 1980, 94 Stat. 2071, as 

amended, which is classified principally to chapter 52 

(§ 3901 et seq.) of Title 22, Foreign Relations and Inter-

course. For complete classification of this Act to the 

Code, see Short Title note set out under section 3901 of 

Title 22 and Tables. 

CODIFICATION 

Section is comprised of section 2301 of Pub. L. 100–418. 

Subsec. (i) of section 2301 of Pub. L. 100–418 amended 

section 5315 of Title 5, Government Organization and 

Employees. 

AMENDMENTS 

1992—Subsec. (b)(8), (9). Pub. L. 102–429, §§ 202, 203(a), 

added pars. (8) and (9). 

Subsec. (d)(1). Pub. L. 102–429, § 205, substituted ‘‘16’’ 

for ‘‘8’’. 

Subsecs. (f) to (j). Pub. L. 102–429, § 203(b), added sub-

sec. (f) and redesignated former subsecs. (f) to (i) as (g) 

to (j), respectively. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

in subsec. (g) of this section relating to reporting re-

sults of audits to Congress, see section 3003 of Pub. L. 

104–66, as amended, set out as a note under section 1113 

of Title 31, Money and Finance, and page 53 of House 

Document No. 103–7. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4727, 4728 of this 

title; title 12 section 635i–7. 

§ 4722. Transferred 

CODIFICATION 

Section, Pub. L. 100–418, title II, § 2302, Aug. 23, 1988, 

102 Stat. 1341, which related to Commercial Service Of-

ficers and multilateral development bank procurement, 

was renumbered § 1803 of title XVIII of Pub. L. 95–118, 

by Pub. L. 101–240, title V, § 541(b)(2), Dec. 19, 1989, 103 

Stat. 2517, and was transferred to section 262s–2 of Title 

22, Foreign Relations and Intercourse. 

§ 4723. Market Development Cooperator Program 

(a) Authority of Secretary of Commerce 

In order to promote further the exportation of 
goods and services from the United States, the 
Secretary of Commerce is authorized to estab-
lish, in the International Trade Administration 
of the Department of Commerce, a Market De-
velopment Cooperator Program. The purpose of 
the program is to develop, maintain, and expand 
foreign markets for nonagricultural goods and 
services produced in the United States. 

(b) Implementation of Program 

The Secretary of Commerce shall carry out 
the Market Development Cooperator Program 
by entering into contracts with— 

(1) nonprofit industry organizations, 
(2) trade associations, 
(3) State departments of trade and their re-

gional associations, including centers for 
international trade development, and 

(4) private industry firms or groups of firms 
in cases where no entity described in para-
graph (1), (2), or (3) represents that industry, 

(in this section referred to as ‘‘cooperators’’) to 
engage in activities in order to carry out the 
purpose of the Market Development Cooperator 
Program set forth in subsection (a) of this sec-
tion. The costs of activities under such a con-
tract shall be shared equitably among the De-
partment of Commerce, the cooperator involved, 
and, whenever appropriate, foreign businesses. 
The Department of Commerce shall undertake 
to support direct costs of activities under such a 
contract, and the cooperator shall undertake to 
support indirect costs of such activities. Activi-
ties under such a contract shall be carried out 
by the cooperator with the approval and assist-
ance of the Secretary. 

(c) Cooperator partnership program 

(1) In general 

(A) As part of the Market Development Co-
operator Program established under sub-
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section (a) of this section, the Secretary of 
Commerce shall establish a partnership pro-
gram with cooperators under which a coopera-
tor may detail individuals, subject to the ap-
proval of the Secretary, to the United States 
and Foreign Commercial Service for a period 
of not less than 1 year or more than 2 years to 
supplement the Commercial Service. 

(B) Any individual detailed to the United 
States and Foreign Commercial Service under 
this subsection shall be responsible for such 
duties as the Secretary may prescribe in order 
to carry out the purpose of the Market Devel-
opment Cooperator Program set forth in sub-
section (a) of this section. 

(C) Individuals detailed to the United States 
and Foreign Commercial Service under this 
subsection shall not be considered to be em-
ployees of the United States for the purposes 
of any law administered by the Office of Per-
sonnel Management, except that the Secretary 
of State may determine the applicability to 
such individuals of section 2669(f) of title 22 
and of any other law administered by the Sec-
retary of State concerning the detail of such 
individuals abroad. 

(2) Qualifications of participants 

In order to qualify for the program estab-
lished under this subsection, individuals shall 
have demonstrated expertise in the inter-
national business arena in at least 2 of the fol-
lowing areas: marketing, market research, and 
computer data bases. 

(3) Expenses of the program 

(A) The cooperator who details an individual 
to the United States and Foreign Commercial 
Service under this subsection shall be respon-
sible for that individual’s salary and related 
expenses, including health care, life insurance, 
and other noncash benefits, if any, normally 
paid by such cooperator. 

(B) The Secretary of Commerce shall pay 
transportation and housing costs for each indi-
vidual participating in the program estab-
lished under this subsection. 

(d) Budget Act 

Contracts may be entered into under this sec-
tion in a fiscal year only to such extent or in 
such amounts as are provided in appropriations 
Acts. 

(Pub. L. 100–418, title II, § 2303, Aug. 23, 1988, 102 
Stat. 1342.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4051, 4052, 4723a 

of this title; title 22 section 5823. 

§ 4723a. United States Commercial Centers 

(a) Establishment 

The Secretary of Commerce, in his or her role 
as chairperson of the Trade Promotion Coordi-
nating Committee, is authorized and encouraged 
to establish United States Commercial Centers 
(hereinafter in this section referred to as ‘‘Cen-
ters’’) in Asia, in Latin America, and in Africa. 

(b) Purpose of Centers 

The purpose of the Centers shall be to provide 
additional resources for the promotion of ex-

ports of United States goods and services to the 
host countries, by familiarizing United States 
exporters with the industries, markets, and cus-
toms of the host countries, thus facilitating 
commercial ties and trade. 

(c) Functions of Centers 

Each Center shall— 
(1) collect and publish economic and market 

data with respect to the host country; 
(2) provide, on a user-fee basis, preliminary 

technical and clerical assistance, language 
translation, and administrative assistance, 
and information regarding the legal systems, 
laws, regulations, and procedures of the host 
country, to United States exporters seeking to 
do business in the host country; and 

(3) in other ways promote exports of United 
States goods and services to the host country. 

(d) Specific services to be provided 

To carry out its objectives, each Center shall 
make available the following (on a user-fee 
basis): 

(1) Business facilities 

Business facilities, including exhibition 
space, conference rooms, office space (includ-
ing telephones and other basic office equip-
ment), and, where warranted by impeding defi-
ciencies in the public system, high quality 
international telecommunications facilities. 

(2) Business services 

Business support services, including lan-
guage translation services, clerical services, 
and a commercial library containing a com-
prehensive collection of reference materials 
covering United States and host country in-
dustries and markets. 

(3) Commercial law information services 

Commercial law information services, in-
cluding— 

(A) a clearinghouse for information re-
garding the relevant commercial laws, prac-
tices, and regulations of the host country; 

(B) publications to assist United States 
businesses; 

(C) legal referral services; and 
(D) lists of local agents and distributors. 

(e) Other trade promotion activities 

Each Center shall also promote United States 
export trade by— 

(1) facilitating contacts between buyers, 
sellers, bankers, traders, distributors, agents, 
and necessary government officials from the 
United States and the host country; 

(2) coordinating trade missions; and 
(3) assisting with applications, contracts, 

and clearances for imports into the host coun-
try and exports from the United States. 

(f) Staffing of Centers 

Each Center shall be staffed by members of 
the United States and Foreign Commercial 
Service, participants in the Market Develop-
ment Cooperator Program established under sec-
tion 4723 of this title, other employees of the De-
partment of Commerce, and employees of appro-
priate executive branch departments and agen-
cies which are members of the Trade Promotion 
Coordinating Committee. 
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(g) Center facilities and their relationship to 
United States Department of Commerce op-
erations in host countries 

(1) Physical accommodations for the Centers 

The Secretary of Commerce shall locate 
each Center in the primary commercial city of 
the host country. The Secretary shall acquire 
office space, exhibition space, and other facili-
ties and equipment that are necessary for each 
Center to perform its functions. To the extent 
feasible, each Center shall be located in the 
central commercial district of the host city. 

(2) Consolidation of Department of Commerce 
operations in host countries 

For the purpose of obtaining maximum ef-
fectiveness and efficiency and to the extent 
consistent with the purposes of the Centers, 
the Secretary of Commerce is encouraged to 
place all personnel of the Department of Com-
merce who are assigned to the city in which a 
Center is located in the same facilities as 
those in which the Center conducts its activi-
ties. 

(h) Use of Market Development Cooperator Pro-
gram 

The Secretary of Commerce shall, to the 
greatest extent feasible, use the Market Devel-
opment Cooperator Program established under 
section 4723 of this title to assist in carrying out 
the purposes of the Centers established under 
this section. 

(i) Authorization of appropriations 

There are authorized to be appropriated to the 
Secretary of Commerce to carry out this section 
$8,000,000 for fiscal year 1993, and $5,500,000 for 
fiscal year 1994. Funds made available under this 
subsection may be used for the acquisition of 
real property. 

(j) Repealed. Pub. L. 104–66, title I, § 1021(b), Dec. 
21, 1995, 109 Stat. 712 

(k) Definitions 

For purposes of this section— 
(1) the term ‘‘United States exporter’’ 

means— 
(A) a United States citizen, 
(B) a corporation, partnership, or other as-

sociation created under the laws of the 
United States or of any State, or 

(C) a foreign corporation, partnership, or 
other association, more than 95 percent of 
which is owned by persons described in sub-
paragraphs (A) and (B), 

that exports, or seeks to export, goods or serv-
ices produced in the United States; 

(2) the term ‘‘State’’ means any of the sev-
eral States, the District of Columbia, or any 
commonwealth, territory, or possession of the 
United States; and 

(3) the term ‘‘United States’’ means the sev-
eral States, the District of Columbia, and any 
commonwealth, territory, or possession of the 
United States. 

(Pub. L. 102–549, title IV, § 401, Oct. 28, 1992, 106 
Stat. 3661; Pub. L. 104–66, title I, § 1021(b), Dec. 
21, 1995, 109 Stat. 712.) 

CODIFICATION 

Section was enacted as part of the Jobs Through Ex-

ports Act of 1992, and not as part of the Export En-

hancement Act of 1988 which enacted this chapter. 

AMENDMENTS 

1995—Subsec. (j). Pub. L. 104–66 struck out heading 

and text of subsec. (j). Text read as follows: ‘‘The Sec-

retary of Commerce shall submit to the Committee on 

Foreign Affairs of the House of Representatives and the 

Committee on Banking, Housing, and Urban Affairs of 

the Senate, not later than 1 year after October 28, 1992, 

and not later than the end of each 1-year period occur-

ring thereafter, a report on the status, activities, and 

effectiveness of the Centers. Each such report shall in-

clude any recommendations with respect to the pro-

gram established under this section.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4729 of this title. 

§ 4724. Trade shows 

(a) Authority of Secretary of Commerce 

In order to facilitate exporting by United 
States businesses, the Secretary of Commerce 
shall provide assistance for trade shows in the 
United States which bring together representa-
tives of United States businesses seeking to ex-
port goods or services produced in the United 
States and representatives of foreign companies 
or governments seeking to buy such goods or 
services from these United States businesses. 

(b) Recipients of assistance 

Assistance under subsection (a) of this section 
may be provided to— 

(1) nonprofit industry organizations, 
(2) trade associations, 
(3) foreign trade zones, and 
(4) private industry firms or groups of firms 

in cases where no entity described in para-
graph (1), (2), or (3) represents that industry, 

to provide the services necessary to operate 
trade shows described in subsection (a) of this 
section. 

(c) Assistance to small businesses 

In providing assistance under this section, the 
Secretary of Commerce shall, in consultation 
with the Administrator of the Small Business 
Administration, make special efforts to facili-
tate participation by small businesses and com-
panies new to export. 

(d) Uses of assistance 

Funds appropriated to carry out this section 
shall be used to— 

(1) identify potential participants for trade 
show organizers, 

(2) provide information on trade shows to po-
tential participants, 

(3) supply language services for participants, 
and 

(4) provide information on trade shows to 
small businesses and companies new to export. 

(e) Definitions 

As used in this section— 
(1) the term ‘‘United States business’’ 

means— 
(A) a United States citizen; 
(B) a corporation, partnership, or other as-

sociation created under the laws of the 
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United States or of any State (including the 
District of Columbia or any commonwealth, 
territory, or possession of the United 
States); or 

(C) a foreign corporation, partnership, or 
other association, more than 95 percent of 
which is owned by persons described in sub-
paragraphs (A) and (B); and 

(2) the term ‘‘small business’’ means any 
small business concern as defined under sec-
tion 632 of this title. 

(Pub. L. 100–418, title II, § 2304, Aug. 23, 1988, 102 
Stat. 1343.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4051 of this title. 

§ 4725. United States and Foreign Commercial 
Service Pacific Rim initiative 

(a) In general 

In order to encourage the export of United 
States goods and services to Japan, South 
Korea, and Taiwan, the United States and For-
eign Commercial Service shall make a special 
effort to— 

(1) identify United States goods and services 
which are not being exported to the markets 
of Japan, South Korea, and Taiwan but which 
could be exported to these markets under com-
petitive market conditions; 

(2) identify and notify United States persons 
who sell or provide such goods or services of 
potential opportunities identified under para-
graph (1); 

(3) present, periodically, a list of the goods 
and services identified under paragraph (1), to-
gether with a list of any impediments to the 
export of such goods and services, to appro-
priate authorities in Japan, South Korea, and 
Taiwan, with a view toward liberalizing mar-
kets to such goods and services; 

(4) facilitate the entrance into such markets 
by United States persons identified and noti-
fied under paragraph (2); and 

(5) monitor and evaluate the results of ef-
forts to increase the sale of goods and services 
in such markets. 

(b) Reports to Congress 

The Secretary of Commerce shall report peri-
odically to the Congress on activities carried 
out under subsection (a) of this section. 

(c) ‘‘United States person’’ defined 

As used in this section, the term ‘‘United 
States person’’ means— 

(1) a United States citizen; or 
(2) a corporation, partnership, or other asso-

ciation created under the laws of the United 
States or any State (including the District of 
Columbia or any commonwealth, territory, or 
possession of the United States). 

(Pub. L. 100–418, title II, § 2306, Aug. 23, 1988, 102 
Stat. 1344.) 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which a report required 

under subsec. (b) of this section is listed on page 51), see 

section 3003 of Pub. L. 104–66, as amended, set out as a 

note under section 1113 of Title 31, Money and Finance. 

§ 4726. Indian tribes export promotion 

(a) Assistance authorized 

The Secretary of Commerce is authorized to 
provide assistance to eligible entities for the de-
velopment of foreign markets for authentic 
American Indian arts and crafts. Eligible enti-
ties under this section include Indian tribes, 
tribal organizations, tribal enterprises, craft 
guilds, marketing cooperatives, and individual 
Indian-owned businesses. 

(b) Activities eligible for assistance 

Activities eligible for assistance under this 
section include, but are not limited to, conduct 
of market surveys, development of promotional 
materials, financing of trade missions, partici-
pation in international trade fairs, direct mar-
keting, and other market development activi-
ties. 

(c) Administration of assistance 

Assistance under this section shall be adminis-
tered by the Secretary of Commerce under 
guidelines developed by the Secretary. Priority 
shall be given to projects which support the es-
tablishment of long term, stable international 
markets for American Indian arts and crafts and 
which are designed to provide the greatest eco-
nomic benefit to American Indian artisans. 

(d) Technical and other assistance 

The Secretary of Commerce shall provide 
technical assistance and support services to ap-
plicants eligible for and entities receiving as-
sistance under this section for the purpose of 
helping them in identifying and entering appro-
priate foreign markets, complying with foreign 
and domestic legal and banking requirements 
regarding the export and import of arts and 
crafts, and utilizing import and export financial 
arrangements, and shall provide such other as-
sistance as may be necessary to support the de-
velopment of export markets for American In-
dian arts and crafts. 

(e) Limitation on assistance 

No assistance shall be provided under this sec-
tion in support of any activity which includes 
the sale or marketing of any craft items other 
than authentic arts and crafts hand made or 
hand crafted by American Indian artisans. 

(Pub. L. 100–418, title II, § 2307, Aug. 23, 1988, 102 
Stat. 1345.) 

§ 4727. Trade Promotion Coordinating Committee 

(a) Establishment and purpose 

The President shall establish the Trade Pro-
motion Coordinating Committee (hereafter in 
this section referred to as the ‘‘TPCC’’). The 
purpose of the TPCC shall be— 

(1) to provide a unifying framework to coor-
dinate the export promotion and export fi-
nancing activities of the United States Gov-
ernment; and 

(2) to develop a governmentwide strategic 
plan for carrying out Federal export pro-
motion and export financing programs. 
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(b) Duties 

The TPCC shall— 
(1) coordinate the development of the trade 

promotion policies and programs of the United 
States Government; 

(2) provide a central source of information 
for the business community on Federal export 
promotion and export financing programs; 

(3) coordinate official trade promotion ef-
forts to ensure better delivery of services to 
United States businesses, including— 

(A) information and counseling on United 
States export promotion and export financ-
ing programs and opportunities in foreign 
markets; 

(B) representation of United States busi-
ness interests abroad; and 

(C) assistance with foreign business con-
tacts and projects; 

(4) prevent unnecessary duplication in Fed-
eral export promotion and export financing ac-
tivities; 

(5) assess the appropriate levels and alloca-
tion of resources among agencies in support of 
export promotion and export financing and 
provide recommendations to the President 
based on its assessment; and 

(6) carry out such other duties as are deemed 
to be appropriate, consistent with the purpose 
of the TPCC. 

(c) Strategic plan 

To carry out subsection (b) of this section, the 
TPCC shall develop and implement a govern-
mentwide strategic plan for Federal trade pro-
motion efforts. Such plan shall— 

(1) establish a set of priorities for Federal 
activities in support of United States exports 
and explain the rationale for the priorities; 

(2) review current Federal programs de-
signed to promote the sale of United States 
exports in light of the priorities established 
under paragraph (1) and develop a plan to 
bring such activities into line with the prior-
ities and to improve coordination of such ac-
tivities; 

(3) identify areas of overlap and duplication 
among Federal export promotion activities 
and propose means of eliminating them; 

(4) propose to the President an annual uni-
fied Federal trade promotion budget that sup-
ports the plan for priority activities and im-
proved coordination established under para-
graph (2) and eliminates funding for the areas 
of overlap and duplication identified under 
paragraph (3); 

(5) review efforts by the States (as defined in 
section 4721(i) of this title) to promote United 
States exports and propose means of develop-
ing cooperation between State and Federal ef-
forts, including co-location, cost-sharing be-
tween Federal and State export promotion 
programs, and sharing of market research 
data; and 

(6) reflect the recommendations of the 
United States National Tourism Organization 
to the degree considered appropriate by the 
TPCC. 

(d) Membership 

(1) In general 

Members of the TPCC shall include rep-
resentatives from— 

(A) the Department of Commerce; 
(B) the Department of State; 
(C) the Department of the Treasury; 
(D) the Department of Agriculture; 
(E) the Department of Energy; 
(F) the Department of Transportation; 
(G) the Office of the United States Trade 

Representative; 
(H) the Small Business Administration; 
(I) the Agency for International Develop-

ment; 
(J) the Trade and Development Program; 
(K) the Overseas Private Investment Cor-

poration; 
(L) the Export-Import Bank of the United 

States; and 
(M) at the discretion of the President, such 

other departments or agencies as may be 
necessary. 

(2) Chairperson 

The Secretary of Commerce shall serve as 
the chairperson of the TPCC. 

(e) Member qualifications 

Members of the TPCC shall be appointed by 
the heads of their respective departments or 
agencies. Such members, as well as alternates 
designated by any members unable to attend a 
meeting of the TPCC, shall be individuals who 
exercise significant decisionmaking authority in 
their respective departments or agencies. 

(f) Report to Congress 

The chairperson of the TPCC shall prepare and 
submit to the Committee on Banking, Housing, 
and Urban Affairs of the Senate, and the Com-
mittee on International Relations of the House 
of Representatives, not later than March 30 of 
each year, a report describing— 

(1) the strategic plan developed by the TPCC 
pursuant to subsection (c) of this section, the 
implementation of such plan, and any revi-
sions thereto; and 

(2) the implementation of sections 5823 and 
5824 of title 22 1 concerning funding for export 
promotion activities and the interagency 
working groups on energy of the TPCC. 

(Pub. L. 100–418, title II, § 2312, as added Pub. L. 
102–429, title II, § 201, Oct. 21, 1992, 106 Stat. 2199; 
amended Pub. L. 104–66, title I, § 1022(a), Dec. 21, 
1995, 109 Stat. 713; Pub. L. 104–288, § 8, Oct. 11, 
1996, 110 Stat. 3407; Pub. L. 106–158, § 7, Dec. 9, 
1999, 113 Stat. 1747.) 

REFERENCES IN TEXT 

Sections 5823 and 5824 of title 22, referred to in subsec. 

(f)(2), was, in the original, ‘‘sections 303 and 304 of the 

Freedom for Russia and Emerging Democracies and 

Open Markets Support Act of 1992 (22 U.S.C. 5823 and 

5824)’’, and was translated as meaning sections 303 and 

304 of the Freedom for Russia and Emerging Eurasian 

Democracies and Open Markets Support Act of 1992, 

Pub. L. 102–511, to reflect the probable intent of Con-

gress. 

AMENDMENTS 

1999—Subsec. (f). Pub. L. 106–158 substituted ‘‘March 

30 of each year,’’ for ‘‘September 30, 1995, and annually 

thereafter,’’ in introductory provisions. 

1996—Subsec. (c)(6). Pub. L. 104–288 added par. (6). 
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1995—Subsec. (f). Pub. L. 104–66 amended heading and 

text of subsec. (f) generally. Prior to amendment, text 

read as follows: ‘‘The chairperson of the TPCC shall 

prepare and submit to the Committee on Banking, 

Housing, and Urban Affairs of the Senate, and the Com-

mittee on Foreign Affairs of the House of Representa-

tives, not later than September 30, 1993, and annually 

thereafter, a report describing the strategic plan devel-

oped by the TPCC pursuant to subsection (c) of this 

section, the implementation of such plan, and any revi-

sions thereto.’’ 

EX. ORD. NO. 12870. TRADE PROMOTION COORDINATING 

COMMITTEE 

Ex. Ord. No. 12870, Sept. 30, 1993, 58 F.R. 51753, pro-

vided: 
By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, including the Export Enhancement Act of 

1992 (Public Law 102–429, 106 Stat. 2186) [see Short Title 

of 1992 Amendment note set out under section 635 of 

Title 12, Banks and Banking], and section 301 of title 3, 

United States Code, it is hereby ordered as follows: 
SECTION 1. Establishment. There is established the 

‘‘Trade Promotion Coordinating Committee’’ 

(‘‘TPCC’’). The Committee shall comprise representa-

tives of each of the following: 
(a) Department of Commerce; 
(b) Department of State; 
(c) Department of the Treasury; 
(d) Department of Agriculture; 
(e) Department of Energy; 
(f) Department of Transportation; 
(g) Department of Defense; 
(h) Department of Labor; 
(i) Department of the Interior; 
(j) Agency for International Development; 
(k) Trade and Development Agency; 
(l) Environmental Protection Agency; 
(m) United States Information Agency; 
(n) Small Business Administration; 
(o) Overseas Private Investment Corporation; 
(p) Export-Import Bank of the United States; 

(q) Office of the United States Trade Representa-

tive; 

(r) Council of Economic Advisers; 

(s) Office of Management and Budget; 

(t) National Economic Council; 

(u) National Security Council; and 

(v) at the discretion of the President, such other de-

partments or agencies as may be necessary. 

Members of the TPCC shall be appointed by the heads 

of their respective departments or agencies. Such mem-

bers, as well as their designated alternatives, shall be 

individuals who exercise significant decision-making 

authority in their respective departments or agencies. 

SEC. 2. Chairperson. The Secretary of Commerce shall 

be the chairperson of the TPCC. 

SEC. 3. Purpose. The purpose of the TPCC shall be to 

provide a unifying framework to coordinate the export 

promotion and export financing activities of the United 

States Government and to develop a governmentwide 

strategic plan for carrying out such programs. 

SEC. 4. Duties. The TPCC shall: 

(a) coordinate the development of the trade pro-

motion policies and programs of the United States Gov-

ernment; 

(b) provide a central source of information for the 

business community on Federal export promotion and 

export financing programs; 

(c) coordinate official trade promotion efforts to en-

sure better delivery of services to U.S. businesses, in-

cluding: 

(1) information and counseling on U.S. export pro-

motion and export financing programs and opportuni-

ties in foreign markets; 

(2) representation of U.S. business interests abroad; 

and 

(3) assistance with foreign business contacts and 

projects; 

(d) prevent unnecessary duplication in Federal export 

promotion and export financing activities; 

(e) assess the appropriate levels and allocation of re-

sources among agencies in support of export promotion 

and export financing and provide recommendations, 

through the Director of the Office of Management and 

Budget to the President, based on its assessment; and 

(f) carry out such other duties as are deemed to be ap-

propriate, consistent with the purpose of the TPCC. 

SEC. 5. Strategic Plan. To carry out section 4 of this 

order, the TPCC shall develop and implement a govern-

mentwide strategic plan for Federal trade promotion 

efforts. Such plan shall: 

(a) establish a set of priorities for Federal activities 

in support of U.S. exports and explain the rationale for 

the priorities; 

(b) review current Federal programs designed to pro-

mote the sale of U.S. exports in light of the priorities 

established under paragraph (a) of this section and de-

velop a plan to bring such activities into line with 

those priorities and to improve coordination of such ac-

tivities; 

(c) identify areas of overlap and duplication among 

Federal export promotion activities and propose means 

of eliminating them; 

(d) propose, through the Director of the Office of 

Management and Budget, to the President an annual 

unified Federal trade promotion budget that supports 

the plan for priority activities and improved coordina-

tion established under paragraph (b) of this section and 

eliminates funding for the areas of overlap and duplica-

tion identified under paragraph (c) of this section; and 

(e) review efforts by the States to promote U.S. ex-

ports and propose means of developing cooperation be-

tween State and Federal efforts, including co-location, 

cost-sharing between Federal and State export pro-

motion programs, and sharing of market research data. 

SEC. 6. Report. The chairperson of the TPCC, with the 

approval of the President, shall prepare and submit to 

the Committee on Banking, Housing, and Urban Affairs 

of the Senate, and the Committee on Foreign Affairs of 

the House of Representatives, not later than September 

30, 1993, and annually thereafter, a report describing 

the strategic plan developed by the TPCC pursuant to 

section 5 of this order, the implementation of such a 

plan, and any revisions to the plan. 

WILLIAM J. CLINTON. 

[For abolition of United States Information Agency 

(other than Broadcasting Board of Governors and Inter-

national Broadcasting Bureau), transfer of functions, 

and treatment of references thereto, see sections 6531, 

6532, and 6551 of Title 22, Foreign Relations and Inter-

course.] 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4727a, 4728, 4729 

of this title; title 12 section 635. 

§ 4727a. Implementation of primary objectives of 
TPCC 

The Trade Promotion Coordinating Commit-
tee shall— 

(1) report on the actions taken or efforts cur-
rently underway to eliminate the areas of 
overlap and duplication identified among Fed-
eral export promotion activities; 

(2) coordinate efforts to sponsor or promote 
any trade show or trade fair; 

(3) work with all relevant State and national 
organizations, including the National Gov-
ernors’ Association, that have established 
trade promotion offices; 

(4) report on actions taken or efforts cur-
rently underway to promote better coordina-
tion between State, Federal, and private sec-
tor export promotion activities, including co- 
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location, cost sharing between Federal, State, 
and private sector export promotion programs, 
and sharing of market research data; and 

(5) by not later than March 30, 2000, and an-
nually thereafter, include the matters ad-
dressed in paragraphs (1), (2), (3), and (4) in the 
annual report required to be submitted under 
section 4727(f) of this title. 

(Pub. L. 106–158, § 6, Dec. 6, 1999, 113 Stat. 1746.) 

CODIFICATION 

Section was enacted as part of the Export Enhance-

ment Act of 1999, and not as part of the Export En-

hancement Act of 1988 which enacted this chapter. 

§ 4728. Environmental trade promotion 

(a) Statement of policy 

It is the policy of the United States to foster 
the export of United States environmental tech-
nologies, goods, and services. In exercising their 
powers and functions, all appropriate depart-
ments and agencies of the United States Govern-
ment shall encourage and support sales of such 
technologies, goods, and services. 

(b) Environmental Trade Working Group of 
Trade Promotion Coordination Committee 

(1) Establishment and purpose 

The President shall establish the Environ-
mental Trade Promotion Working Group 
(hereafter in this section referred to as the 
‘‘Working Group’’) as a subcommittee of the 
Trade Promotion Coordination Committee 
(hereafter in this section referred to as the 
‘‘TPCC’’), established under section 4727 of this 
title. The purpose of the Working Group shall 
be— 

(A) to address all issues with respect to the 
export promotion and export financing of 
United States environmental technologies, 
goods, and services; and 

(B) to develop a strategy for expanding 
United States exports of environmental 
technologies, goods, and services. 

(2) Membership 

The members of the Working Group shall 
be— 

(A) representatives of the departments and 
agencies that are represented on the TPCC, 
who are designated by the head of their re-
spective departments or agencies to advise 
the head of such department or agency on 
ways of promoting the export of United 
States environmental technologies, goods, 
and services; and 

(B) a representative of the Environmental 
Protection Agency. 

(3) Chairperson 

The Secretary of Commerce (hereafter in 
this section referred to as the ‘‘Secretary’’) 
shall designate the chairperson of the Working 
Group from among senior employees of the De-
partment of Commerce. The chairperson 
shall— 

(A) assess the effectiveness of United 
States Government programs for the pro-
motion of exports of environmental tech-
nologies, goods, and services; 

(B) recommend improvements to such pro-
grams, including regulatory changes or addi-

tional authority that may be necessary to 
improve the promotion of exports of envi-
ronmental technologies, goods, and services; 

(C) ensure that the members of the Work-
ing Group coordinate their environmental 
trade promotion programs, including fea-
sibility studies, technical assistance, train-
ing programs, business information services, 
and export financing; and 

(D) assess, jointly with the Working Group 
representative of the Environmental Protec-
tion Agency, the extent to which the envi-
ronmental trade promotion programs of the 
Working Group advance the environmental 
goals established in ‘‘Agenda 21’’ by the 
United Nations Conference on Environment 
and Development held at Rio de Janeiro, and 
in other international environmental agree-
ments. 

(4) Report to Congress 

The chairperson of the TPCC shall include a 
report on the activities of the Working Group 
as a part of the annual report submitted to the 
Congress by the TPCC. 

(c) Environmental Technologies Trade Advisory 
Committee 

(1) Establishment and purpose 

The Secretary, in carrying out the duties of 
the chairperson of the TPCC, shall establish 
the Environmental Technologies Trade Advi-
sory Committee (hereafter in this section re-
ferred to as the ‘‘Committee’’). The purpose of 
the Committee shall be to provide advice and 
guidance to the Working Group in the develop-
ment and administration of programs to ex-
pand United States exports of environmental 
technologies, goods, and services and products 
that comply with United States environ-
mental, safety, and related requirements. 

(2) Membership 

The members of the Committee shall be 
drawn from representatives of— 

(A) environmental businesses, including 
small businesses; 

(B) trade associations in the environ-
mental sector; 

(C) private sector organizations involved 
in the promotion of environmental exports, 
including products that comply with United 
States environmental, safety, and related re-
quirements; 

(D) States (as defined in section 4721(i)(5) 1 
of this title) and associations representing 
the States; and 

(E) other appropriate interested members 
of the public, including labor representa-
tives. 

The Secretary shall appoint as members of the 
Committee at least 1 individual under each of 
subparagraphs (A) through (E). 

(d) Export plans for priority countries 

(1) Priority country identification 

The Working Group, in consultation with 
the Committee, shall annually assess which 
foreign countries have markets with the 
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greatest potential for the export of United 
States environmental technologies, goods, and 
services. Of these countries the Working 
Group shall select as priority countries 5 with 
the greatest potential for the application of 
United States Government export promotion 
resources related to environmental exports. 

(2) Export plans 

The Working Group, in consultation with 
the Committee, shall annually create a plan 
for each priority country selected under para-
graph (1), setting forth in detail ways to in-
crease United States environmental exports to 
such country. Each such plan shall— 

(A) identify the primary public and private 
sector opportunities for United States ex-
porters of environmental technologies, 
goods, and services in the priority country; 

(B) analyze the financing and other re-
quirements for major projects in the priority 
country which will use environmental tech-
nologies, goods, and services, and analyze 
whether such projects are dependent upon fi-
nancial assistance from foreign countries or 
multilateral institutions; and 

(C) list specific actions to be taken by the 
member agencies of the Working Group to 
increase United States exports to the prior-
ity country. 

(e) Trade information 

In support of the work of the Working Group, 
the Secretary shall, as part of the regular mar-
ket survey and information services activities of 
the Department of Commerce, make available— 

(1) information on existing and emerging 
markets and market trends for environmental 
technologies, goods, and services; and 

(2) a description of the export promotion 
programs for environmental technologies, 
goods, and services of the agencies that are 
represented on the Working Group. 

(f) Environmental technologies specialists in 
United States and Foreign Commercial Serv-
ice 

(1) Assignment of environmental technologies 
specialists 

The Secretary shall assign a specialist in en-
vironmental technologies to the office of the 
United States and Foreign Commercial Serv-
ice in each of the 5 priority countries selected 
under subsection (d)(1) of this section, and the 
Secretary is authorized to assign such a spe-
cialist to the office of the United States and 
Foreign Commercial Service in any country 
that is a promising market for United States 
exports of environmental technologies, goods, 
and services. Such specialist may be an em-
ployee of the Department, an employee of any 
relevant United States Government depart-
ment or agency assigned on a temporary or 
limited term basis to the Commerce Depart-
ment, or a representative of the private sector 
assigned to the Department of Commerce. 

(2) Duties of environmental technologies spe-
cialists 

Each specialist assigned under paragraph (1) 
shall provide export promotion assistance to 
United States environmental businesses, in-
cluding, but not limited to— 

(A) identifying factors in the country to 
which the specialist is assigned that affect 
the United States share of the domestic 
market for environmental technologies, 
goods, and services, including market bar-
riers, standards-setting activities, and fi-
nancing issues; 

(B) providing assessments of assistance by 
foreign governments that is provided to pro-
ducers of environmental technologies, goods, 
and services in such countries in order to en-
hance exports to the country to which the 
specialist is assigned, the effectiveness of 
such assistance on the competitiveness of 
United States products, and whether com-
parable United States assistance exists; 

(C) training Foreign Commercial Service 
Officers in the country to which the special-
ist is assigned, other countries in the region, 
and United States and Foreign Commercial 
Service offices in the United States, in envi-
ronmental technologies and the inter-
national environmental market; 

(D) providing assistance in identifying po-
tential customers and market opportunities 
in the country to which the specialist is as-
signed; 

(E) providing assistance in obtaining nec-
essary business services in the country to 
which the specialist is assigned; 

(F) providing information on environ-
mental standards and regulations in the 
country to which the specialist is assigned; 

(G) providing information on all United 
States Government programs that could as-
sist the promotion, financing, and sale of 
United States environmental technologies, 
goods, and services in the country to which 
the specialist is assigned; and 

(H) promoting the equal treatment of 
United States environmental, safety, and re-
lated requirements, with those of other ex-
porting countries, in order to promote ex-
ports of United States-made products. 

(g) Environmental training in one-stop shops 

In addition to the training provided under sub-
section (f)(2)(C) of this section, the Secretary 
shall establish a mechanism to train— 

(1) Commercial Service Officers assigned to 
the one-stop shops provided for in section 
4721(b)(8) of this title, and 

(2) Commercial Service Officers assigned to 
district offices in districts having large num-
bers of environmental businesses, 

in environmental technologies and in the inter-
national environmental marketplace, and en-
sure that such officers receive appropriate train-
ing under such mechanism. Such training may 
be provided by officers or employees of the De-
partment of Commerce, and other United States 
Government departments and agencies, with ap-
propriate expertise in environmental tech-
nologies and the international environmental 
workplace, and by appropriate representatives 
of the private sector. 

(h) International regional environmental initia-
tives 

(1) Establishment of initiatives 

The TPCC may establish one or more inter-
national regional environmental initiatives 
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the purpose of which shall be to coordinate the 
activities of Federal departments and agencies 
in order to build environmental partnerships 
between the United States and the geographic 
region outside the United States for which 
such initiative is established. Such partner-
ships shall enhance environmental protection 
and promote sustainable development by using 
in the region technical expertise and financial 
resources of United States departments and 
agencies that provide foreign assistance and 
by expanding United States exports of envi-
ronmental technologies, goods, and services to 
that region. 

(2) Activities 

In carrying out each international regional 
environmental initiative, the TPCC shall— 

(A) support, through the provision of for-
eign assistance, the development of sound 
environmental policies and practices in 
countries in the geographic region for which 
the initiative is established, including the 
development of environmentally sound regu-
latory regimes and enforcement mecha-
nisms; 

(B) identify and disseminate to United 
States environmental businesses informa-
tion regarding specific environmental busi-
ness opportunities in that geographic region; 

(C) coordinate existing Federal efforts to 
promote environmental exports to that geo-
graphic region, and ensure that such efforts 
are fully coordinated with environmental ex-
port promotion efforts undertaken by the 
States and the private sector; 

(D) increase assistance provided by the 
Federal Government to promote exports 
from the United States of environmental 
technologies, goods, and services to that ge-
ographic region, such as trade missions, re-
verse trade missions, trade fairs, and pro-
grams in the United States to train foreign 
nationals in United States environmental 
technologies; and 

(E) increase high-level advocacy by United 
States Government officials (including the 
United States ambassadors to the countries 
in that geographic region) for United States 
environmental businesses seeking market 
opportunities in that geographic region. 

(i) Environmental technologies project advocacy 
calendar and information dissemination pro-
gram 

The Working Group shall— 
(1) maintain a calendar, updated at the end 

of each calendar quarter, of significant oppor-
tunities for United States environmental busi-
nesses in foreign markets and trade promotion 
events, which shall— 

(A) be made available to the public; 
(B) identify the 50 to 100 environmental in-

frastructure and procurement projects in 
foreign markets that have the greatest po-
tential in the calendar quarter for United 
States exports of environmental tech-
nologies, goods, and services; and 

(C) include trade promotion events, such 
as trade missions and trade fairs, in the en-
vironmental sector; and 

(2) provide, through the National Trade Data 
Bank and other information dissemination 

channels, information on opportunities for en-
vironmental businesses in foreign markets and 
information on Federal export promotion pro-
grams. 

(j) Environmental technology export alliances 

Subject to the availability of appropriations 
for such purpose, the Secretary is authorized to 
use the Market Development Cooperator Pro-
gram to support the creation on a regional basis 
of alliances of private sector entities, nonprofit 
organizations, and universities, that support the 
export of environmental technologies, goods, 
and services and promote the export of products 
complying with United States environmental, 
safety, and related requirements. 

(k) ‘‘Environmental business’’ defined 

For purposes of this section, the term ‘‘envi-
ronmental business’’ means a business that pro-
duces environmental technologies, goods, or 
services. 

(Pub. L. 100–418, title II, § 2313, as added Pub. L. 
102–429, title II, § 204(a), Oct. 21, 1992, 106 Stat. 
2202; amended Pub. L. 103–392, title IV, § 402, Oct. 
22, 1994, 108 Stat. 4099.) 

REFERENCES IN TEXT 

Section 4721 of this title, referred to in subsec. 

(c)(2)(D), was amended, and section 4721(i)(5) does not 

define ‘‘States’’. However, such term is defined else-

where in that section. 

AMENDMENTS 

1994—Subsecs. (c) to (e). Pub. L. 103–392, § 402(a), added 

subsecs. (c) and (d), redesignated former subsec. (c) as 

(e), and struck out former subsec. (d) which related to 

overseas services for exporters. 

Subsecs. (f) to (k). Pub. L. 103–392, § 402(b), added sub-

secs. (f) to (k). 

REPORT ON INSURANCE FEASIBILITY 

Section 204(b) of Pub. L. 102–429 directed that, not 

later than 1 year after Oct. 21, 1992, chairperson of 

Trade Promotion Coordinating Committee, after con-

sultation with appropriate departments and agencies of 

the United States Government, submit a report to Con-

gress that analyzes (1) the extent to which Federal in-

vestment insurance and export financing programs suf-

ficiently protect against business failures or default on 

obligations arising from changes by a foreign govern-

ment in its environmental laws or regulations, and (2) 

the advisability and feasibility of expanding coverage 

of such programs, or creating new programs, to address 

such risks. 

§ 4729. Report on export policy 

(a) In general 

Not later than May 31 of each year, the Sec-
retary of Commerce shall submit to the Con-
gress a report on the international economic po-
sition of the United States and, not later than 
June 30 of each year, shall appear before the 
Committee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on For-
eign Affairs of the House of Representatives to 
testify on issues addressed in that report. 

(b) Contents 

(1) In general 

Each report required under subsection (a) of 
this section shall address— 

(A) the state of United States inter-
national economic competitiveness, focus-
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ing, in particular, on the efforts of the De-
partment of Commerce— 

(i) to encourage research and develop-
ment of technologies and products deemed 
critical for industrial leadership; 

(ii) to promote investment in and im-
proved manufacturing processes for such 
technologies and products; and 

(iii) to increase United States industrial 
exports of products using the technologies 
described in clause (i) to those markets 
where the United States Government has 
sought to reduce barriers to exports; 

(B) the report on the Trade Promotion Co-
ordinating Committee strategic plan sub-
mitted to the Congress in accordance with 
section 4727(f) of this title; 

(C) other specific recommendations of the 
Department of Commerce to improve the 
United States balance of trade; 

(D) the effects on the international eco-
nomic competitiveness of the United States 
of— 

(i) formal and informal trade barriers; 
and 

(ii) subsidies by foreign countries to 
their domestic industries; 

(E) the efforts of the Department of Com-
merce to reduce trade barriers; 

(F) the adequacy of export financing pro-
grams of the United States Government and 
recommendations for improving such pro-
grams; 

(G) the status, activities, and effectiveness 
of the United States commercial centers es-
tablished under section 4723a of this title; 

(H) the implementation of sections 5821 
and 5822 of title 22 1 concerning American 
Business Centers and the Independent States 
Business and Agriculture Advisory Council; 

(I) the programs of other industrialized na-
tions to assist their companies with their ef-
forts to transact business in the independent 
states of the former Soviet Union; and 

(J) the trading practices of other Organiza-
tion for Economic Cooperation and Develop-
ment nations, as well as the pricing prac-
tices of transitional economies in the inde-
pendent states, that may disadvantage 
United States companies. 

(2) Policy basis for reports 

Portions of each report under this section 
may incorporate or be based upon relevant re-
ports and testimony produced by the Depart-
ment of Commerce or other agencies, but the 
policy views shall be those of the Secretary of 
Commerce. 

(Pub. L. 100–418, title II, § 2314, as added Pub. L. 
102–429, title II, § 206, Oct. 21, 1992, 106 Stat. 2204; 
amended Pub. L. 104–66, title I, § 1022(b), Dec. 21, 
1995, 109 Stat. 713.) 

REFERENCES IN TEXT 

Sections 5821 and 5822 of title 22, referred to in subsec. 

(b)(1)(H), was, in the original, ‘‘sections 301 and 302 of 

the Freedom for Russia and Emerging Democracies and 

Open Markets Support Act of 1992 (22 U.S.C. 5821 and 

5822)’’, and was translated as meaning sections 301 and 

302 of the Freedom for Russia and Emerging Eurasian 

Democracies and Open Markets Support Act of 1992, 

Pub. L. 102–511, to reflect the probable intent of Con-

gress. 

AMENDMENTS 

1995—Subsec. (b)(1)(G) to (J). Pub. L. 104–66 added sub-

pars. (G) to (J). 

CHANGE OF NAME 

Committee on Foreign Affairs of House of Represent-

atives treated as referring to Committee on Inter-

national Relations of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

CHAPTER 74—COMPETITIVENESS POLICY 
COUNCIL 

Sec. 

4801. Findings and purpose. 
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(d) Removal. 
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(f) Expenses. 
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(e) Use of mails. 
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Act. 
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4808. Authorization of appropriations. 
4809. Definitions. 

§ 4801. Findings and purpose 

(a) Findings 

The Congress finds that— 
(1) efforts to reverse the decline of United 

States industry has been hindered by— 
(A) a serious erosion in the institutions 

and policies which foster United States com-
petitiveness including a lack of high quality 
domestic and international economic and 
scientific data needed to— 

(i) reveal sectoral strengths and weak-
nesses; 

(ii) identify potential new markets and 
future technological and economic trends; 
and 

(iii) provide necessary information re-
garding the competitive strategies of for-
eign competitors; 
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(B) the lack of a coherent and consistent 
government competitiveness policy, includ-
ing policies with respect to— 

(i) international trade, finance, and in-
vestment, 

(ii) research, science, and technology, 
(iii) education, labor retraining, and ad-

justment, 
(iv) macroeconomic and budgetary is-

sues, 
(v) antitrust and regulation, and 
(vi) government procurement; 

(2) the United States economy benefits when 
business, labor, government, academia, and 
public interest groups work together coopera-
tively; 

(3) the decline of United States economic 
competitiveness endangers the ability of the 
United States to maintain the defense indus-
trial base which is necessary to the national 
security of the United States; 

(4) the world is moving rapidly toward the 
creation of an integrated and interdependent 
economy, a world economy in which the poli-
cies of one nation have a major impact on 
other nations; 

(5) integrated solutions to such issues as 
trade and investment research, science, and 
technology, education, and labor retraining 
and adjustments help the United States com-
pete more effectively in the world economy; 
and 

(6) government, business, labor, academia, 
and public interest groups shall cooperate to 
develop and coordinate long-range strategies 
to help assure the international competitive-
ness of the United States economy. 

(b) Purpose 

It is the purpose of this chapter— 
(1) to develop recommendations for long- 

range strategies for promoting the inter-
national competitiveness of the United States 
industries; and 

(2) to establish the Competitiveness Policy 
Council which shall— 

(A) analyze information regarding the 
competitiveness of United States industries 
and business and trade policy; 

(B) create an institutional forum where 
national leaders with experience and back-
ground in business, labor, government, aca-
demia, and public interest activities shall— 

(i) identify economic problems inhibiting 
the competitiveness of United States agri-
culture, business, and industry; 

(ii) develop long-term strategies to ad-
dress such problem; and 

(C) make recommendations on issues cru-
cial to the development of coordinated com-
petitiveness strategies; 

(D) publish analysis in the form of periodic 
reports and recommendations concerning 
the United States business and trade policy. 

(Pub. L. 100–418, title V, § 5202, Aug. 23, 1988, 102 
Stat. 1455.) 

SHORT TITLE 

Section 5201 of Pub. L. 100–418 provided that: ‘‘This 

subtitle [subtitle C (§§ 5201–5210) of title V of Pub. L. 

100–418, enacting this chapter] may be cited as the 

‘Competitiveness Policy Council Act’.’’ 

§ 4802. Council established 

There is established the Competitiveness Pol-
icy Council (hereafter in this chapter referred to 
as the ‘‘Council’’), an advisory committee under 
the provisions of the Federal Advisory Commit-
tee Act (5 U.S.C. App.). 

(Pub. L. 100–418, title V, § 5203, Aug. 23, 1988, 102 
Stat. 1456.) 

REFERENCES IN TEXT 

The Federal Advisory Committee Act, referred to in 

text, is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, as 

amended, which is set out in the Appendix to Title 5, 

Government Organization and Employees. 

TERMINATION OF ADVISORY COUNCILS 

Advisory councils established after Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period beginning on the date of their establishment, 

unless, in the case of a council established by the Presi-

dent or an officer of the Federal Government, such 

council is renewed by appropriate action prior to the 

expiration of such 2-year period, or in the case of a 

council established by the Congress, its duration is 

otherwise provided by law. See sections 3(2) and 14 of 

Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 776, set out in 

the Appendix to Title 5, Government Organization and 

Employees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4809 of this title. 

§ 4803. Duties of Council 

The Council shall— 
(1) develop recommendations for national 

strategies and on specific policies intended to 
enhance the productivity and international 
competitiveness of United States industries; 

(2) provide comments, when appropriate, and 
through any existing comment procedure, on— 

(A) private sector requests for govern-
mental assistance or relief, specifically as to 
whether the applicant is likely, by receiving 
the assistance or relief, to become inter-
nationally competitive; and 

(B) what actions should be taken by the 
applicant as a condition of such assistance 
or relief to ensure that the applicant is like-
ly to become internationally competitive; 

(3) analyze information concerning current 
and future United States economic competi-
tiveness useful to decision making in govern-
ment and industry; 

(4) create a forum where national leaders 
with experience and background in business, 
labor, academia, public interest activities, and 
government shall identify and develop recom-
mendations to address problems affecting the 
economic competitiveness of the United 
States; 

(5) evaluate Federal policies, regulations, 
and unclassified international agreement on 
trade, science, and technology to which the 
United States is a party with respect to the 
impact on United States competitiveness; 

(6) provide policy recommendations to the 
Congress, the President, and the Federal de-
partments and agencies regarding specific is-
sues concerning competitiveness strategies; 
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(7) monitor the changing nature of research, 
science, and technology in the United States 
and the changing nature of the United States 
economy and its capacity— 

(A) to provide marketable, high quality 
goods and services in domestic and inter-
national markets; and 

(B) to respond to international competi-
tion; 

(8) identify— 
(A) Federal and private sector resources 

devoted to increased competitiveness; and 
(B) State and local government programs 

devised to enhance competitiveness, includ-
ing joint ventures between universities and 
corporations; 

(9) establish, when appropriate, subcouncils 
of public and private leaders to develop recom-
mendations on long-term strategies for sectors 
of the economy and for specific competitive-
ness issues; 

(10) review policy recommendations devel-
oped by the subcouncils and transmit such rec-
ommendations to the Federal agencies respon-
sible for the implementation of such recom-
mendations; 

(11) prepare, publish, and distribute reports 
containing the recommendations of the Coun-
cil; and 

(12) publish their analysis and recommenda-
tions in the form of an annual report to the 
President and the Congress which also com-
ments on the overall competitiveness of the 
American economy. 

(Pub. L. 100–418, title V, § 5204, Aug. 23, 1988, 102 
Stat. 1456.) 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which a report required 

under par. (12) of this section is listed on page 158), see 

section 3003 of Pub. L. 104–66, as amended, set out as a 

note under section 1113 of Title 31, Money and Finance. 

§ 4804. Membership 

(a) Composition and representation 

(1) The Council shall consist of 12 members, of 
whom— 

(A) four members shall be appointed by the 
President, of whom— 

(i) one shall be a national leader with ex-
perience and background in business; 

(ii) one shall be a national leader with ex-
perience and background in the labor com-
munity; 

(iii) one shall be a national leader who has 
been active in public interest activities; and 

(iv) one shall be a head of a Federal de-
partment or agency; 

(B) four members shall be appointed by the 
majority leader and the minority leader of the 
Senate, acting jointly, of whom— 

(i) one shall be a national leader with ex-
perience or background in business; 

(ii) one shall be a national leader with ex-
perience and background in the labor com-
munity; 

(iii) one shall be a national leader with ex-
perience and background in the academic 
community; and 

(iv) one shall be a representative of State 
or local government; and 

(C) four members shall be appointed by the 
Speaker, the minority leader of the House of 
Representatives, acting jointly, of whom— 

(i) one shall be a national leader with ex-
perience and background in business; 

(ii) one shall be a national leader with ex-
perience and background in the labor com-
munity; 

(iii) one shall be a national leader with ex-
perience and background in the academic 
community; and 

(iv) one shall be a representative of State 
or local government. 

(2) In addition to the head of a Federal depart-
ment or agency appointed in accordance with 
subsection (a)(1)(A)(iv) of this section, other 
Federal officials may participate on an ex-offi-
cio basis as requested by the Council. 

(3) All members of the Council shall be indi-
viduals who have a broad understanding of the 
United States economy and the United States 
competitive position internationally. 

(4) Not more than 6 members of the Council 
shall be members of the same political party. 

(b) Initial appointments 

The initial members of the Council shall be 
appointed within 30 days after August 20, 1990. 

(c) Vacancies 

(1) A vacancy on the Council shall be filled in 
the same manner in which the original appoint-
ment was made. 

(2) Any member appointed to fill a vacancy on 
the Council occurring before the expiration of 
the term for which the predecessor of such mem-
ber was appointed shall be appointed only for 
the remainder of such term. 

(3) A member of the Council may serve after 
the expiration of the term of such member until 
the successor of such member has taken office. 

(d) Removal 

Members of the Council may be removed only 
for malfeasance in office. 

(e) Conflict of interest 

A member of the Council shall not serve as an 
agent for a foreign principal or a lobbyist for a 
foreign entity (as the terms ‘‘lobbyist’’ and ‘‘for-
eign entity’’ are defined under section 1602 of 
title 2). 

(f) Expenses 

Each member of the Council, while engaged in 
duties as a member of the Council, shall be paid 
actual travel expenses, and per diem in lieu of 
subsistence expenses when away from the usual 
place of residence of such member, in accord-
ance with subchapter I of chapter 57 of title 5. 

(g) Quorum 

(1) In general 

Seven members of the Council constitute a 
quorum, except that a lesser number may hold 
hearings if such action is approved by a two- 
thirds vote of the entire Council. 
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(2) Initial organization 

The Council shall not commence its duties 
until all the nongovernmental members have 
been appointed and have qualified. 

(h) Chairperson 

The Council shall elect, by a two-thirds vote 
of the entire Council, a chairperson from among 
the nongovernmental members. 

(i) Meetings 

The Council shall meet at the call of the 
chairperson or a majority of the members. 

(j) Policy actions 

Except as provided in subsection (g) of this 
section, no action establishing policy shall be 
taken by the Council unless approved by two- 
thirds of the entire membership of the Council. 

(k) Alternate members 

(1) Each member of the Council shall designate 
one alternate representative to attend any 
meeting that such member is unable to attend. 

(2) In the course of attending any such meet-
ing, an alternate representative shall be consid-
ered a member of the Council for all purposes, 
except for voting. 

(Pub. L. 100–418, title V, § 5205, Aug. 23, 1988, 102 
Stat. 1457; Pub. L. 101–382, title I, § 133(a), Aug. 
20, 1990, 104 Stat. 648; Pub. L. 104–65, § 12(a), Dec. 
19, 1995, 109 Stat. 701.) 

AMENDMENTS 

1995—Subsec. (e). Pub. L. 104–65, which directed 

amendment of section ‘‘5206(e) of the Competitiveness 

Policy Council Act (15 U.S.C. 4804(e))’’ by inserting ‘‘or 

a lobbyist for a foreign entity (as the terms ‘lobbyist’ 

and ‘foreign entity’ are defined under section 1602 of 

title 2)’’ after ‘‘an agent for a foreign principal’’, was 

executed to section 5205(e) of such Act, which is subsec. 

(e) of this section, to reflect the probable intent of Con-

gress. 

1990—Subsec. (b). Pub. L. 101–382, § 133(a)(1), sub-

stituted reference to Aug. 20, 1990, for reference to Jan. 

21, 1989. 

Subsec. (e). Pub. L. 101–382, § 133(a)(2), added subsec. 

(e) and struck out former subsec. (e) which read as fol-

lows: 

‘‘(1) A member of the Council may not serve as an 

agent for a foreign principal. 

‘‘(2) Members of the Council shall be required to file 

a financial disclosure report under title II of the Ethics 

in Government Act of 1978 (Public Law 95–521), except 

that such reports shall be held confidential and exempt 

from any law otherwise requiring their public disclo-

sure. 

‘‘(3) Members of the Council shall be deemed to be 

special Government employees, as defined in section 

202 of title 18, for purposes of sections 201, 202, 203, 205, 

and 208 of such title.’’ 

Subsec. (f). Pub. L. 101–382, § 133(a)(2), added subsec. (f) 

and struck out former subsec. (f) ‘‘Compensation’’ 

which read as follows: 

‘‘(1) Each member of the Council who is not employed 

by the Federal Government or any State or local gov-

ernment— 

‘‘(A) shall be compensated at a rate equal to the 

daily equivalent of the rate for GS–18 of the General 

Schedule pursuant to section 5332 of title 5 for each 

day such member is engaged in duties as a member of 

the Council; and 

‘‘(B) shall be paid actual travel expenses, and per 

diem in lieu of subsistence expenses when away from 

the usual place of residence of such member, in ac-

cordance with section 5703 of such title. 

‘‘(2) Each member of the Council who is employed by 

the Federal Government or any State or local govern-

ment shall serve on the Council without additional 

compensation, but while engaged in duties as a member 

of the Council shall be paid actual travel expenses, and 

per diem in lieu of subsistence expenses when away 

from the usual place of residence of such member, in 

accordance with subchapter I of chapter 57 of title 5.’’ 

Subsec. (l). Pub. L. 101–382, § 133(a)(3), struck out sub-

sec. (l) which read as follows: ‘‘The Council may pro-

cure temporary and intermittent services under section 

3109(b) of title 5, but at rates for individuals not to ex-

ceed the daily equivalent of the maximum annual rate 

of basic pay for GS–16 of the General Schedule.’’ 

Subsec. (m). Pub. L. 101–382, § 133(a)(3), struck out 

subsec. (m) which read as follows: ‘‘Upon request of the 

Council, the head of any other Federal agency is au-

thorized to detail, on a reimbursable basis, any of the 

personnel of such agency to the Council to assist the 

Council in carrying out its duties under this chapter.’’ 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–65 effective Jan. 1, 1996, 

except as otherwise provided, see section 24 of Pub. L. 

104–65, set out as an Effective Date note under section 

1601 of Title 2, The Congress. 

§ 4805. Executive Director and staff 

(a) Executive Director 

(1) The principal administrative officer of the 
Council shall be an Executive Director, who 
shall be appointed by the Council and who shall 
be paid at a rate not to exceed GS–18 of the Gen-
eral Schedule. 

(2) The Executive Director shall serve on a 
full-time basis. 

(b) Staff 

(1) Within the limitations of appropriations to 
the Council, the Executive Director may appoint 
a staff for the Council in accordance with the 
Federal civil service and classification laws. 

(2) The staff of the Council shall be deemed to 
be special government employees as defined in 
section 202 of title 18 for purposes of title II of 
the Ethics in Government Act of 1978 and sec-
tions 201, 202, 203, 205, 207, and 208 of title 18. 

(c) Experts and consultants 

The Council may procure temporary and inter-
mittent services under section 3109(b) of title 5, 
but at rates for individuals not to exceed the 
daily equivalent of the maximum annual rate of 
basic pay for GS–16 of the General Schedule. 

(d) Details 

Upon request of the Council, the head of any 
other Federal agency is authorized to detail, on 
a reimbursable basis, any of the personnel of 
such agency to the Council to assist the Council 
in carrying out its duties under this chapter. 

(Pub. L. 100–418, title V, § 5206, Aug. 23, 1988, 102 
Stat. 1459; Pub. L. 101–382, title I, § 133(b), Aug. 
20, 1990, 104 Stat. 648.) 

REFERENCES IN TEXT 

The Federal civil service laws, referred to in subsec. 

(b)(1), are set forth in Title 5, Government Organization 

and Employees. See, particularly, section 3301 et seq. of 

Title 5. 

The Federal classification laws, referred to in subsec. 

(b)(1), are classified to chapter 51 (§ 5101 et seq.) and 

subchapter III (§ 5331 et seq.) of chapter 53 of Title 5. 

The Ethics in Government Act of 1978, referred to in 

subsec. (b)(2), is Pub. L. 95–521, Oct. 26, 1978, 92 Stat. 
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1 So in original. The comma probably should not appear. 

1824, as amended. Title II of the Ethics in Government 

Act of 1978 was set out in the Appendix to Title 5, prior 

to repeal by Pub. L. 101–194, title II, § 201, Nov. 30, 1989, 

103 Stat. 1724. For complete classification of this Act to 

the Code, see Short Title note set out under section 101 

of Pub. L. 95–521 in the Appendix to Title 5 and Tables. 

AMENDMENTS 

1990—Subsecs. (c), (d). Pub. L. 101–382 added subsecs. 

(c) and (d). 

REFERENCES IN OTHER LAWS TO GS–16, 17, OR 18 PAY 

RATES 

References in laws to the rates of pay for GS–16, 17, 

or 18, or to maximum rates of pay under the General 

Schedule, to be considered references to rates payable 

under specified sections of Title 5, Government Organi-

zation and Employees, see section 529 [title I, § 101(c)(1)] 

of Pub. L. 101–509, set out in a note under section 5376 

of Title 5. 

§ 4806. Powers of Council 

(a) Hearings 

The Council may, for the purpose of carrying 
out the provisions of this chapter, hold such 
hearings, sit and act at such times and places, 
take such testimony, and receive such evidence, 
as the Council considers appropriate. The Coun-
cil may administer oaths or affirmations to wit-
nesses appearing before the Council. 

(b) Information 

(1)(A) Except as provided in subparagraph (B), 
the Council may secure directly from any Fed-
eral agency information necessary to enable the 
Council to carry out the provisions of this chap-
ter. Upon request of the chairman of the Coun-
cil, the head of such agency shall promptly fur-
nish such information to the Council. 

(B) Subparagraph (A) does not apply to mat-
ters that are specifically authorized under cri-
teria established by an Executive order to be 
kept secret in the interest of national defense or 
foreign policy and are in fact properly classified 
pursuant to such Executive order. 

(2) In any case in which the Council receives 
any information from a Federal agency, the 
Council shall not disclose such information to 
the public unless such agency is authorized to 
disclose such information pursuant to Federal 
law. 

(c) Consultation with President and Congress 

No later than 120 days after the initial mem-
bers are appointed to the Council, the Council 
shall submit a report to the President, the Sen-
ate Governmental Affairs Committee, and the 
appropriate committees of the House of Rep-
resentatives and of the Senate, that proposes 
the type and scope of activities the Council shall 
undertake, including the extent to which the 
Council will coordinate activities with other ad-
visory committees relating to trade and com-
petitiveness in order to maximize the effective-
ness of the Council. 

(d) Gifts 

The Council may accept, use, and dispose of 
gifts or donations of services or property. 

(e) Use of mails 

The Council may use the United States mails 
in the same manner and under the same condi-
tions as other Federal agencies. 

(f) Administrative and support services 

The Administrator of General Services shall 
provide to the Council, on a reimbursable basis, 
such administrative and support services as the 
Council may request. 

(g) Subcouncils 

(1) The Council may establish, for such period 
of time as the Council determines appropriate, 
subcouncils of public and private leaders to ana-
lyze specific competitive issues. 

(2) Any such subcouncil shall include rep-
resentatives of business, labor, government, and 
other individuals or representatives of groups 
whose participation is considered by the Council 
to be important to developing a full understand-
ing of the subject with which the subcouncil is 
concerned. 

(3) Any such subcouncil shall include a rep-
resentative of the Federal Government. 

(4) Any such subcouncil shall assess the actual 
or potential competitiveness problems facing 
the industry or the specific policy issues with 
which the subcouncil is concerned and shall for-
mulate specific recommendations for responses 
by business, government, and labor— 

(A) to encourage adjustment and moderniza-
tion of the industry involved; 

(B) to monitor and facilitate industry re-
sponsiveness to opportunities identified under 
section 4807(b)(1)(B) of this title; 

(C) to encourage the ability of the industry 
involved to compete in markets identified 
under section 4807(b)(1)(C) of this title; or 

(D) to alleviate the problems in a specific 
policy area facing more than one industry. 

(5) Any discussion held by any subcouncil shall 
not be considered to violate any Federal or 
State antitrust law. 

(6) Any discussion held by any subcouncil shall 
not be subject to the provisions of the Federal 
Advisory Committee Act, except that a Federal 
representative shall attend all subcouncil meet-
ings. 

(7) Any subcouncil shall terminate 30 days 
after making recommendations, unless the 
Council specifically requests that the subcouncil 
continue in operation. 

(h) Applicability of Advisory Committee Act 

The provisions of subsections (e) and (f) of sec-
tion 10,1 of the Federal Advisory Committee Act 
shall not apply to the Council. 

(Pub. L. 100–418, title V, § 5207, Aug. 23, 1988, 102 
Stat. 1459; Pub. L. 101–382, title I, § 133(c), Aug. 
20, 1990, 104 Stat. 649.) 

REFERENCES IN TEXT 

The Federal antitrust laws, referred to in subsec. 

(g)(5), is classified generally to chapter 1 (§ 1 et seq.) of 

this title. 

The Federal Advisory Committee Act, referred to in 

subsecs. (g)(6) and (h), is Pub. L. 92–463, Oct. 6, 1972, 86 

Stat. 770, as amended, which is set out in the Appendix 

to Title 5, Government Organization and Employees. 

AMENDMENTS 

1990—Subsec. (c). Pub. L. 101–382 redesignated subsec. 

(d) as (c), and substituted ‘‘120’’ for ‘‘60’’. 
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Subsecs. (d) to (i). Pub. L. 101–382, § 133(c)(1), redesig-

nated subsecs. (e) to (i) as (d) to (h), respectively. 

Former subsec. (d) redesignated (c). 

§ 4807. Annual report 

(a) Submission of report 

The Council shall annually on March 1 submit 
to the President, the Senate Governmental Af-
fairs Committee, and the appropriate Commit-
tees of the House of Representatives and the 
Senate a report setting forth— 

(1) the goals to achieve a more competitive 
United States economy; 

(2) the policies needed to meet such goals; 
(3) a summary of existing policies of the 

Federal Government or State and local gov-
ernments significantly affecting the competi-
tiveness of the United States economy; and 

(4) a summary of significant economic and 
technological developments, in the United 
States and abroad, affecting the competitive 
position of United States industries. 

(b) Contents of report 

The report submitted under subsection (a) of 
this section shall— 

(1) identify and describe actual or foresee-
able developments, in the United States and 
abroad, which— 

(A) create a significant likelihood of a 
competitive challenge to, or of substantial 
dislocation in, an established United States 
industry; 

(B) present significant opportunities for 
United States industries to compete in new 
geographical markets or product markets, 
or to expand the position of such industries 
in established markets; or 

(C) create a significant risk that United 
States industries shall be unable to compete 
successfully in significant markets; 

(2) specify the industry sectors affected by 
the developments described in the report 
under paragraph (1); and 

(3) contain a statement of the findings and 
recommendations of the Council during the 
previous fiscal year, including any recom-
mendations of the Council for (a) such legisla-
tive or administrative actions as the Council 
considers appropriate, and (b) including the 
elimination, consolidation, reorganization of 
government agencies especially such agencies 
that specifically deal with research, science, 
technology, and international trade. 

(c) Report by Congressional committees 

The Council shall consult with each commit-
tee to which a report is submitted under this 
section and after such consultation, each such 
committee shall submit to its respective House 
a report setting forth the views and recom-
mendations of such committee with respect to 
the report of the Council. 

(Pub. L. 100–418, title V, § 5208, Aug. 23, 1988, 102 
Stat. 1461; Pub. L. 101–382, title I, § 133(d), Aug. 
20, 1990, 104 Stat. 649.) 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–382 substituted ‘‘on 

March 1’’ for ‘‘prepare and’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4806 of this title. 

§ 4808. Authorization of appropriations 

There are authorized to be appropriated for 
each of the fiscal years 1991 and 1992 such sums 
as may be necessary not to exceed $5,000,000 to 
carry out the provisions of this chapter. 

(Pub. L. 100–418, title V, § 5209, Aug. 23, 1988, 102 
Stat. 1461; Pub. L. 101–382, title I, § 133(e), Aug. 
20, 1990, 104 Stat. 649.) 

AMENDMENTS 

1990—Pub. L. 101–382 substituted ‘‘1991 and 1992’’ for 

‘‘1989 and 1990’’. 

§ 4809. Definitions 

For purposes of this chapter— 
(1) the term ‘‘Council’’ means the Competi-

tiveness Policy Council established under sec-
tion 4802 of this title; 

(2) the term ‘‘member’’ means a member of 
the Competitiveness Policy Council; 

(3) the term ‘‘United States’’ means each of 
the several States, the District of Columbia, 
the Commonwealth of Puerto Rico, Guam, the 
Virgin Islands, the Commonwealth of the 
Northern Mariana Islands, American Samoa, 
and any other territory or possession of the 
United States; and 

(4) the term ‘‘agent of a foreign principal’’ is 
defined as such term is defined under sub-
section (d) of section 611 of title 22 subject to 
the provisions of section 613 of title 22. 

(Pub. L. 100–418, title V, § 5210, Aug. 23, 1988, 102 
Stat. 1461.) 

CHAPTER 75—NATIONAL TRADE DATA BANK 

Sec. 

4901. Definitions. 

4902. Interagency Trade Data Advisory Committee. 

(a) Establishment. 

(b) Membership. 

(c) Chairman. 

(d) Designees. 

4903. Functions of Committee. 

4904. Consultation with private sector and govern-

ment officials. 

4905. Cooperation among executive agencies. 

4906. Establishment of Data Bank. 

(a) Establishment. 

(b) International Economic Data System. 

(c) Export Promotion Data System. 

4907. Operation of Data Bank. 

4908. Information on service sector. 

(a) Service sector information. 

(b) Survey. 

(c) General information and index of 

leading indicators. 

4909. Exclusion of information. 

4910. Nonduplication. 

4911 Collection of data. 

4912. Fees and access. 

4913. Report to Congress. 

(a) Interim report. 

(b) Final report. 

§ 4901. Definitions 

For purposes of this chapter— 
(1) the term ‘‘Committee’’ means the Inter-

agency Trade Data Advisory Committee; 
(2) the term ‘‘Data Bank’’ means the Na-

tional Trade Data Bank; 
(3) the term ‘‘Executive agency’’ has the 

same meaning as in section 105 of title 5; 
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(4) the term ‘‘export promotion data sys-
tem’’ means the data system known as the 
Commercial Information Management System 
which is maintained and operated by the 
United States and Foreign Commercial Serv-
ice and is established as part of the Data Bank 
under section 4906 1 of this title; 

(5) the term ‘‘international economic data 
system’’ means the data system established as 
part of the Data Bank under section 4906 of 
this title which contains data useful to policy-
makers and analysis concerned with inter-
national economics; and 

(6) the term ‘‘Secretary’’ means the Sec-
retary of Commerce. 

(Pub. L. 100–418, title V, § 5401, Aug. 23, 1988, 102 
Stat. 1463.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this subtitle’’, meaning subtitle E (§§ 5401 to 5413, 5421 
to 5423) of title V of Pub. L. 100–418 which, in addition 
to enacting this chapter, enacted section 4603a of this 
title and section 194b of Title 2, The Congress. For com-
plete classification of subtitle E to the Code, see 
Tables. 

Section 4906 of this title, referred to in par. (4), was 
in the original ‘‘section 3816’’, meaning section 3816 of 
Pub. L. 100–418, and was translated as if it read section 
5406 of Pub. L. 100–418, to reflect the probable intent of 
Congress, because section 3816 was the provision which 
established the Data Bank in a predecessor version of 
H.R. 4848 (which became Pub. L. 100–418), Pub. L. 100–418 
does not contain a section 3816, and section 5406 of Pub. 
L. 100–418 is the provision establishing the Data Bank. 

§ 4902. Interagency Trade Data Advisory Commit-
tee 

(a) Establishment 

There is established the Interagency Trade 
Data Advisory Committee. 

(b) Membership 

The Committee shall consist of— 
(1) the United States Trade Representative; 
(2) the Secretary of Agriculture; 
(3) the Secretary of Defense; 
(4) the Secretary of Commerce; 
(5) the Secretary of Labor; 
(6) the Secretary of the Treasury; 
(7) the Secretary of State; 
(8) the Director of the Office of Management 

and Budget; 
(9) the Director of Central Intelligence; 
(10) the Chairman of the Federal Reserve 

Board; 
(11) the Chairman of the International Trade 

Commission; 
(12) the President of the Export-Import 

Bank; 
(13) the President of the Overseas Private In-

vestment Corporation; and 
(14) such other members as may be ap-

pointed by the President from full-time offi-
cers or employees of the Federal Government. 

(c) Chairman 

The Secretary of Commerce shall be Chairman 
of the Committee. 

(d) Designees 

Any member of the Committee may appoint a 
designee to serve in place of such member on the 
Committee. 

(Pub. L. 100–418, title V, § 5402, Aug. 23, 1988, 102 
Stat. 1463.) 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees established after Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period beginning on the date of their establishment, 

unless, in the case of a committee established by the 

President or an officer of the Federal Government, such 

committee is renewed by appropriate action prior to 

the expiration of such 2-year period, or in the case of 

a committee established by the Congress, its duration 

is otherwise provided by law. See section 14 of Pub. L. 

92–463, Oct. 6, 1972, 86 Stat. 776, set out in the Appendix 

to Title 5, Government Organization and Employees. 

§ 4903. Functions of Committee 

The Committee shall advise the Secretary of 
Commerce, as appropriate, on the establish-
ment, structure, contents, and operation of a 
National Trade Data Bank in accordance with 
section 4906 of this title in order to assure the 
timely collection of accurate data and to pro-
vide the private sector and government officials 
efficient access to economic and trade data col-
lected by the Federal Government for purposes 
of policymaking and export promotion. 

(Pub. L. 100–418, title V, § 5403, Aug. 23, 1988, 102 
Stat. 1464.) 

§ 4904. Consultation with private sector and gov-
ernment officials 

The Secretary shall regularly consult with 
representatives of the private sector and offi-
cials of State and local governments to assess 
the adequacy of United States trade informa-
tion. The Secretary shall seek recommendations 
on how trade information can be made more ac-
cessible, understandable, and relevant. The Sec-
retary shall seek recommendations as to what 
data should be included in the export promotion 
data system in the Data Bank. 

(Pub. L. 100–418, title V, § 5404, Aug. 23, 1988, 102 
Stat. 1464.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 4906 of this title. 

§ 4905. Cooperation among executive agencies 

Each executive agency shall furnish to the 
Secretary such information for inclusion in the 
National Trade Data Bank as the Secretary, in 
consultation with the Advisory Committee, con-
siders necessary to the operation of the Data 
Bank. 

(Pub. L. 100–418, title V, § 5405, Aug. 23, 1988, 102 
Stat. 1464.) 

§ 4906. Establishment of Data Bank 

(a) Establishment 

Within 2 years after August 23, 1988, the Sec-
retary of Commerce shall establish the Data 
Bank. The Secretary shall manage the Data 
Bank. The Data Bank shall consist of two data 
systems, to be designated the International Eco-
nomic Data System, as described in subsection 
(b) of this section and the Export Promotion 
Data System, as described in subsection (c) of 
this section. 
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(b) International Economic Data System 

The International Economic Data System 
shall include current and historical information 
determined by the Secretary to be useful (after 
the consultation required by section 4904 of this 
title) to policymakers and analysts concerned 
with international economics and trade and 
which shall include data compiled or obtained 
by appropriate executive agencies. Such infor-
mation shall not identify parties to trans-
actions. Such information may include data for 
the United States and countries with which the 
United States has important economic relations 
including— 

(1) data on imports and exports, including— 
(A) aggregate import and export data for 

the United States and for each foreign coun-
try; 

(B) industry-specific import and export 
data for each foreign country; 

(C) product and service specific import and 
export data for the United States; 

(D) market penetration information; and 
(E) foreign destinations for exports of the 

United States; 

(2) data on international service trans-
actions; 

(3) information on international capital 
markets, including— 

(A) interest rates; and 
(B) average exchange rates; 

(4) information on foreign direct investment 
in the United States economy; 

(5) international labor market information, 
including— 

(A) wage rates for major industries; 
(B) international unemployment rates; and 
(C) trends in international labor produc-

tivity; 

(6) information on foreign government poli-
cies affecting trade, including— 

(A) trade barriers; and 
(B) export financing policies; 

(7) import and export data for the United 
States on a State-by-State basis aggregated at 
the product level including— 

(A) data concerning the country shipping 
the import, the State of first destination, 
and the original part 1 of entry for imports of 
goods and, to the extent possible, services; 
and 

(B) data concerning the State of the ex-
porter, the port of departure, and the coun-
try of first destination for export of goods 
and, to the extent possible, services; and 

(8) any other economic and trade data col-
lected by the Federal Government that the 
Secretary determines to be useful in carrying 
out the purposes of this chapter. 

(c) Export Promotion Data System 

The export promotion data system shall in-
clude data and information collected by the Fed-
eral Government on the industrial sectors and 
markets of foreign countries which are deter-
mined by the Secretary (after consultation re-
quired by section 4904 of this title) to be of the 

greatest interest to United States business firms 
that are engaged in export-related activities and 
to Federal and State agencies that promote ex-
ports, while providing for the confidentiality of 
proprietary business information, and shall be 
designed to use the most effective means of dis-
seminating data and information electronically 
through the Department, or Department-des-
ignated offices, or through other available data 
bases in an accurate and timely manner. Such 
data system shall monitor, organize, and dis-
seminate selected information on— 

(1) specific business opportunities in foreign 
countries; 

(2) specific industrial sectors within foreign 
countries with high export potential such as— 

(A) size of the market; 
(B) distribution of products; 
(C) competition; 
(D) significant applicable laws, regula-

tions, specifications, and standards; 
(E) appropriate government officials; and 
(F) trade associations and other contact 

points; and 

(3) foreign countries generally, such as— 
(A) the general economic conditions; 
(B) common business practices; 
(C) significant tariff and trade barriers; 

and 
(D) other significant laws and regulations 

regarding imports, licensing, and the protec-
tion of intellectual property; 

(4) export financing information, including 
the availability, through public sources of 
funds for United States exporters and foreign 
competitors; 

(5) transactions involving barter and 
countertrade; and 

(6) any other similar information, that the 
Secretary determines to be useful in carrying 
out the purposes of this chapter. 

(Pub. L. 100–418, title V, § 5406, Aug. 23, 1988, 102 
Stat. 1464.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4901, 4903, 4913 

of this title. 

§ 4907. Operation of Data Bank 

The Secretary shall manage the Data Bank to 
provide the most appropriate data retrieval sys-
tem or systems possible. Such system or sys-
tems shall— 

(1) be designed to utilize data processing and 
retrieval technology in monitoring, organiz-
ing, analyzing, and disseminating the data and 
information contained in the Data Bank; 

(2) use the most effective and meaningful 
means of organizing and making such informa-
tion available to— 

(A) United States Government policy-
makers; 

(B) United States business firms; 
(C) United States workers; 
(D) United States industry associations; 
(E) United States agricultural interests; 
(F) State and local economic development 

agencies; and 
(G) other interested United States persons 

who could benefit from such information; 
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(3) be of such quality and timeliness and in 
such form as to assist coordinated trade strat-
egies for the United States; and 

(4) facilitate dissemination of information 
through nonprofit organizations with signifi-
cant outreach programs which complement 
the regional outreach programs of the United 
States and Foreign Commercial Service. 

(Pub. L. 100–418, title V, § 5407, Aug. 23, 1988, 102 
Stat. 1466.) 

§ 4908. Information on service sector 

(a) Service sector information 

The Secretary shall ensure that, to the extent 
possible, there is included in the Data Bank in-
formation on service sector economic activity 
that is as complete and timely as information 
on economic activity in the merchandise sector. 

(b) Survey 

The Secretary shall undertake a new bench-
mark survey of service transactions, including 
transactions with respect to— 

(1) banking services; 
(2) information services, including computer 

software services; 
(3) brokerage services; 
(4) transportation services; 
(5) travel services; 
(6) engineering services; 
(7) construction services; and 
(8) health services. 

(c) General information and index of leading in-
dicators 

The Secretary shall provide— 
(1) not less than once a year, comprehensive 

information on the service sector of the econ-
omy; and 

(2) an index of leading indicators which in-
cludes the measurement of service sector ac-
tivity in direct proportion to the contribution 
of the service sector to the gross national 
product of the United States. 

(Pub. L. 100–418, title V, § 5408, Aug. 23, 1988, 102 
Stat. 1466.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4911, 4913 of this 

title. 

§ 4909. Exclusion of information 

The Data Bank shall not include any informa-
tion— 

(1) the disclosure of which to the public is 
prohibited under any other provision of law or 
otherwise authorized to be withheld under 
other provision of law; or 

(2) that is specifically authorized under cri-
teria established by statute or an Executive 
order not to be disclosed in the interest of na-
tional defense or foreign policy and are in fact 
properly classified pursuant to such Executive 
order. 

(Pub. L. 100–418, title V, § 5409, Aug. 23, 1988, 102 
Stat. 1467.) 

§ 4910. Nonduplication 

The Secretary shall ensure that information 
systems created or developed pursuant to this 

chapter do not unnecessarily duplicate informa-
tion systems available from other Federal agen-
cies or from the private sector. 

(Pub. L. 100–418, title V, § 5410, Aug. 23, 1988, 102 
Stat. 1467.) 

§ 4911. Collection of data 

Except as provided in section 4908 of this title, 
nothing in this chapter shall be considered to 
grant independent authority to the Federal Gov-
ernment to collect any data or information from 
individuals or entities outside of the Federal 
Government. 

(Pub. L. 100–418, title V, § 5411, Aug. 23, 1988, 102 
Stat. 1467.) 

§ 4912. Fees and access 

The Secretary shall provide reasonable public 
services and access (including electronic access) 
to any information maintained as part of the 
Data Bank and may charge reasonable fees con-
sistent with section 552 of title 5. 

(Pub. L. 100–418, title V, § 5412, Aug. 23, 1988, 102 
Stat. 1467.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1527a of this 

title. 

§ 4913. Report to Congress 

(a) Interim report 

Not more than 1 year after August 23, 1988, the 
Secretary after consultation with the Advisory 
Committee shall submit a report to the Govern-
mental Affairs Committee and the Banking, 
Housing, and Urban Affairs Committee of the 
Senate, other appropriate committees of the 
Senate, and the House of Representatives de-
scribing actions taken pursuant to this chapter, 
particularly— 

(1) actions taken to provide the information 
on services described in section 4908 of this 
title; and 

(2) actions taken to provide State-by-State 
information as described in section 4906(b)(7) 
of this title. 

(b) Final report 

Not more than 3 years after August 23, 1988, 
the Secretary after consultation with the Advi-
sory Committee shall submit a report to the 
Governmental Affairs Committee and the Bank-
ing, Housing, and Urban Affairs Committee of 
the Senate, other appropriate committees of the 
Senate, and the House of Representatives— 

(1) assessing the current quality and com-
prehensiveness of, and the ability of the public 
and of private entities to obtain access to 
trade data; 

(2) describing all other actions taken and 
planned to be taken pursuant to this chapter; 

(3) including comments by the private sector 
and by State agencies that promote exports on 
the implementation of the Data Bank; 

(4) describing the extent to which the sys-
tems within the Data Bank are being used and 
any recommendations with regard to the oper-
ation of the system; and 

(5) describing the extent to which United 
States citizens and firms have access to the 
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data banks of foreign countries that is similar 
to the access provided to foreign citizens and 
firms. 

(Pub. L. 100–418, title V, § 5413, Aug. 23, 1988, 102 
Stat. 1467.) 

CHAPTER 76—IMITATION FIREARMS 

Sec. 

5001. Penalties for entering into commerce of imi-

tation firearms. 
(a) Acts prohibited. 
(b) Distinctive marking or device; excep-

tion; waiver; adjustments and 

changes. 
(c) ‘‘Look-alike firearm’’ defined. 
(d) Study and report. 
(c) Technical evaluation of marking sys-

tems. 
(f) Effective date. 
(g) Preemption of State or local laws or 

ordinances; exceptions. 

§ 5001. Penalties for entering into commerce of 
imitation firearms 

(a) Acts prohibited 

It shall be unlawful for any person to manu-
facture, enter into commerce, ship, transport, or 
receive any toy, look-alike, or imitation firearm 
unless such firearm contains, or has affixed to 
it, a marking approved by the Secretary of Com-
merce, as provided in subsection (b) of this sec-
tion. 

(b) Distinctive marking or device; exception; 
waiver; adjustments and changes 

(1) Except as provided in paragraph (2) or (3), 
each toy, look-alike, or imitation firearm shall 
have as an integral part, permanently affixed, a 
blaze orange plug inserted in the barrel of such 
toy, look-alike, or imitation firearm. Such plug 
shall be recessed no more than 6 millimeters 
from the muzzle end of the barrel of such fire-
arm. 

(2) The Secretary of Commerce may provide 
for an alternate marking or device for any toy, 
look-alike, or imitation firearm not capable of 
being marked as provided in paragraph (1) and 
may waive the requirement of any such marking 
or device for any toy, look-alike, or imitation 
firearm that will only be used in the theatrical, 
movie or television industry. 

(3) The Secretary is authorized to make ad-
justments and changes in the marking system 
provided for by this section, after consulting 
with interested persons. 

(c) ‘‘Look-alike firearm’’ defined 

For purposes of this section, the term ‘‘look- 
alike firearm’’ means any imitation of any 
original firearm which was manufactured, de-
signed, and produced since 1898, including and 
limited to toy guns, water guns, replica 
nonguns, and air-soft guns firing nonmetallic 
projectiles. Such term does not include any 
look-alike, nonfiring, collector replica of an an-
tique firearm developed prior to 1898, or tradi-
tional B–B, paint-ball, or pellet-firing air guns 
that expel a projectile through the force of air 
pressure. 

(d) Study and report 

The Director of the Bureau of Justice Statis-
tics is authorized and directed to conduct a 

study of the criminal misuse of toy, look-alike 
and imitation firearms, including studying po-
lice reports of such incidences and shall report 
on such incidences relative to marked and un-
marked firearms. 

(c) 1 Technical evaluation of marking systems 

The Director of 2 National Institute of Justice 
is authorized and directed to conduct a tech-
nical evaluation of the marking systems pro-
vided for in subsection (b) of this section to de-
termine their effectiveness in police combat sit-
uations. The Director shall begin the study 
within 3 months after November 5, 1988, and 
such study shall be completed within 9 months 
after November 5, 1988. 

(f) Effective date 

This section shall become effective on the date 
6 months after November 5, 1988, and shall apply 
to toy, look-alike, and imitation firearms manu-
factured or entered into commerce after Novem-
ber 5, 1988. 

(g) Preemption of State or local laws or ordi-
nances; exceptions 

The provisions of this section shall supersede 
any provision of State or local laws or ordi-
nances which provide for markings or identifica-
tion inconsistent with provisions of this section 
provided that no State shall— 

(i) prohibit the sale or manufacture of any 
look-alike, nonfiring, collector replica of an 
antique firearm developed prior to 1898, or 

(ii) prohibit the sale (other than prohibiting 
the sale to minors) of traditional B–B, paint 
ball, or pellet-firing air guns that expel a pro-
jectile through the force of air pressure. 

(Pub. L. 100–615, § 4, Nov. 5, 1988, 102 Stat. 3190.) 

CHAPTER 77—STEEL AND ALUMINUM EN-
ERGY CONSERVATION AND TECHNOLOGY 
COMPETITIVENESS 

Sec. 

5101. Findings and purposes. 
(a) Findings. 
(b) Purposes. 

5102. Definitions. 
5103. Establishment of scientific research and de-

velopment program to develop competitive 

manufacturing technologies and increase 

energy efficiency in steel and aluminum in-

dustries. 
(a) General authority. 
(b) Management plan. 
(c) Priorities. 
(d) Industry participation and review. 

5104. Protection of proprietary rights. 
(a) Proprietary rights. 
(b) Patent rights vested in United States. 

5105. Coordination. 
5106. Expanded steel and aluminum research pro-

gram in National Institute of Standards and 

Technology. 
5107. Reports. 
5108. Authorization of appropriations. 

(a) To Secretary. 
(b) To Institute. 

5109. Relation of existing program. 
5110. Drug-free workplace. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 42 section 13451. 
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§ 5101. Findings and purposes 

(a) Findings 

The Congress finds that— 
(1) maintaining viable domestic steel, alu-

minum, copper, and other metals industries is 
vital to the national security and economic 
well being of the United States; and 

(2) the promotion of technology competitive-
ness and energy conservation in the American 
steel and aluminum industries by the Federal 
Government through a program of joint re-
search and development will help maintain 
viable domestic steel and aluminum indus-
tries. 

(b) Purposes 

The purposes of this chapter are to— 
(1) increase the energy efficiency and en-

hance the competitiveness of American steel, 
aluminum, and copper industries by providing 
Federal incentives for the establishment of 
public-private sector research and develop-
ment partnerships to undertake scientific re-
search and development to develop advanced 
technologies utilizing the expertise of the 
steel, aluminum, copper, and other metals in-
dustries, Government-owned laboratories of 
the Department of Energy and the National 
Institute of Standards and Technology, uni-
versities, State development agencies, and 
others; and 

(2) continue steel research and development 
initiative efforts begun under title II of the In-
terior and Related Agencies portion of the 
joint resolution entitled ‘‘Joint Resolution 
making further continuing appropriations for 
the fiscal year 1986, and for other purposes’’, 
approved December 19, 1985 (Public Law 
99–190). 

(Pub. L. 100–680, § 2, Nov. 17, 1988, 102 Stat. 4073.) 

REFERENCES IN TEXT 

Title II of the Interior and Related Agencies portion 

of the joint resolution entitled ‘‘Joint Resolution mak-

ing further continuing appropriations for the fiscal 

year 1986, and for other purposes’’, approved December 

19, 1985 (Public Law 99–190), referred to in subsec. (b)(2), 

is Pub. L. 99–190, § 101(d) [title II], Dec. 19, 1985, 99 Stat. 

1224, 1244. The provisions relating to steel research and 

development are not classified to the Code. 

SHORT TITLE 

Section 1 of Pub. L. 100–680 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Steel and 

Aluminum Energy Conservation and Technology Com-

petitiveness Act of 1988’.’’ 

§ 5102. Definitions 

As used in this chapter— 
(1) the term ‘‘Secretary’’ means the Sec-

retary of Energy; 
(2) the term ‘‘domestic company’’ means a 

company which is substantially involved in 
the United States domestic production, proc-
essing, or use of steel, aluminum, copper, or 
other metals and has a substantial percentage 
of its operations located within the United 
States; 

(3) the terms ‘‘management plan’’ and 
‘‘plan’’ mean the Steel Initiative Management 
Plan issued on April 1, 1987, by the Depart-

ment of Energy, which establishes the man-
agement framework for the steel research and 
development initiative, and updates to that 
plan; and 

(4) the term ‘‘research plan’’ means the Steel 
Initiative Research Plan issued in April 1988 
by the Department of Energy, and updates to 
that plan. 

(Pub. L. 100–680, § 3, Nov. 17, 1988, 102 Stat. 4073.) 

§ 5103. Establishment of scientific research and 
development program to develop competitive 
manufacturing technologies and increase en-
ergy efficiency in steel and aluminum indus-
tries 

(a) General authority 

The Secretary, pursuant to the authority pro-
vided under provisions of the Federal Non-
nuclear Research and Development Act of 1974 
(42 U.S.C. 5901, et seq.), shall reestablish an in-
dustrial energy conservation and competitive 
technology program to conduct scientific re-
search and development of steel and aluminum 
technologies to carry out the purposes of this 
chapter. Such program shall provide the finan-
cial and technical assistance and other incen-
tives which, in the judgment of the Secretary, 
are necessary to carry out the purposes of this 
chapter. 

(b) Management plan 

Within 6 months after November 17, 1988, the 
Secretary shall publish an update of the man-
agement plan to expand the steel research and 
development initiative to include aluminum and 
to carry out the purposes of this chapter. The 
Secretary, from time to time, may further up-
date the management plan. The management 
plan shall be subject to the following conditions: 

(1) For newly initiated research and develop-
ment proposals submitted under the revised 
management plan, the non-Federal financial 
share shall equal at least 30 percent of the 
total cost of any project. 

(2) Existing facilities, equipment, supplies, 
and other property may be included in the 
non-Federal share under this section only 
when they are directly relevant to the project. 

(3) The knowledge resulting from research 
and development activities conducted under 
this chapter shall be developed for the benefit 
of the domestic companies who provide finan-
cial resources to the program. 

(4) The Secretary, for a period of up to 5 
years after the development of information 
that— 

(A) results from research and development 
activities conducted under this chapter; and 

(B) would be a trade secret or commercial 
or financial information that is privileged or 
confidential, as described in section 5104(a) 
of this title, if the information had been ob-
tained from a domestic company, 

may provide appropriate protections against 
the dissemination of such information, includ-
ing exemption from subchapter II of chapter 5 
of title 5. 

(5) The plan shall assure basic research sup-
port, for the research carried out under the re-
search plan, from independent laboratories, 
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universities, and nonprofit organizations, by 
coordinating activities under the research 
plan with the basic research efforts of the De-
partment of Energy, such as the Energy Con-
version and Utilization Technologies Program 
and the Materials Processing and Sensor and 
Controls programs within the Office of Indus-
trial Technologies. 

(c) Priorities 

Within 6 months after November 17, 1988, the 
Secretary shall publish an update of the re-
search plan. In reviewing research and develop-
ment activities for possible inclusion in the re-
search plan, the Secretary shall consider the fol-
lowing: 

(1) Steel projects 

(A) The direct production of liquid steel 
from domestic materials. 

(B) The production of near-net shape forms 
from liquid, powder, or solid steel. 

(C) The development of universal grades of 
steel. 

(D) The application of automatic processing 
technology. 

(E) The removal of residual elements from 
steel scrap. 

(F) The treatment and storage of waste ma-
terials and other byproducts from steel pro-
duction and processing. 

(G) The development of super-plastic steel 
processing. 

(H) The development of advanced coatings 
for sheet steels. 

(I) The development of technologies and 
equipment related to the production of steel 
that enhance the protection of the environ-
ment and the safety and health of workers. 

(J) Other steel technologies which, in the 
judgment of the Secretary, further the pur-
poses of this chapter. 

(2) Aluminum and other projects 

(A) The production of aluminum. 
(B) The application of automatic processing 

technology. 
(C) The treatment and storage of waste ma-

terials and other byproducts from aluminum 
production and processing. 

(D) The manufacture of aluminum mill prod-
ucts. 

(E) Aluminum recycling technologies. 
(F) The development of technologies and 

equipment related to the production of alu-
minum that enhance the protection of the en-
vironment and the safety and health of work-
ers. 

(G) Aluminum, copper, and other metals 
technologies which, in the judgment of the 
Secretary, further the purposes of this chap-
ter. 

(d) Industry participation and review 

The Secretary shall arrange for participation 
and review by representatives of each affected 
industry and by labor in the updating of the 
management and research plans and in the eval-
uation of the progress of research and develop-
ment activities for their industry conducted 
under this chapter. 

(Pub. L. 100–680, § 4, Nov. 17, 1988, 102 Stat. 4074; 
Pub. L. 102–486, title XXI, § 2106(a)(1), Oct. 24, 
1992, 106 Stat. 3070.) 

REFERENCES IN TEXT 

The Federal Nonnuclear Research and Development 

Act of 1974, referred to in subsec. (a), probably means 

the Federal Nonnuclear Energy Research and Develop-

ment Act of 1974, Pub. L. 93–577, Dec. 31, 1974, 88 Stat. 

1878, as amended, which is classified generally to chap-

ter 74 (§ 5901 et seq.) of Title 42, The Public Health and 

Welfare. For complete classification of this Act to the 

Code, see Short Title note set out under section 5901 of 

Title 42 and Tables. 

AMENDMENTS 

1992—Subsec. (b)(5). Pub. L. 102–486 substituted ‘‘In-

dustrial Technologies’’ for ‘‘Industrial Programs’’. 

§ 5104. Protection of proprietary rights 

(a) Proprietary rights 

No trade secrets or commercial or financial in-
formation that is privileged or confidential, 
under the meaning of section 552(b)(4) of title 5 
which is obtained from a domestic company 
shall be disclosed in the conduct of the manage-
ment plan or research plan, or as a result of ac-
tivities under this chapter. 

(b) Patent rights vested in United States 

All patent rights from inventions developed 
under the management plan or the research plan 
implemented pursuant to this chapter shall be 
vested in accordance with section 5908 of title 42. 

(Pub. L. 100–680, § 5, Nov. 17, 1988, 102 Stat. 4075.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5103 of this title. 

§ 5105. Coordination 

The Secretary shall coordinate the research 
and development conducted under this chapter 
with other research and development being con-
ducted by the Department of Energy and other 
Federal agencies in order to increase efficiency 
and avoid duplication of effort. 

(Pub. L. 100–680, § 6, Nov. 17, 1988, 102 Stat. 4076.) 

§ 5106. Expanded steel and aluminum research 
program in National Institute of Standards 
and Technology 

The National Institute of Standards and Tech-
nology, through its Institute for Materials 
Science and Engineering and, as appropriate, in 
coordination with the Department of Energy 
and other Federal agencies, shall conduct an ex-
panded program of steel and aluminum research 
to provide necessary instrumentation and meas-
urement research and development in support of 
activities conducted under this chapter. 

(Pub. L. 100–680, § 7, Nov. 17, 1988, 102 Stat. 4076.) 

§ 5107. Reports 

The Secretary shall prepare and submit annu-
ally to the President and the Congress at the 
close of each fiscal year a complete report of the 
research and development activities carried out 
under this chapter during the fiscal year in-
volved, including the actual and anticipated ob-
ligation of funds, for such activities, together 
with such recommendations as the Secretary 
may consider appropriate for further legislative, 
administrative, and other actions, including ac-
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tions by the American steel, aluminum, copper, 
and other metals industries, which should be 
taken in order to achieve the purposes of this 
chapter. The report submitted at the close of fis-
cal year 1991 shall also contain a complete sum-
mary of activities under the management plan 
and the research plan from the first year of 
their operation, along with an analysis of the 
extent to which they have succeeded in accom-
plishing the purposes of this chapter. The re-
ports submitted at the close of fiscal years 1993, 
1995, and 1997 shall also contain a complete sum-
mary of activities under the management plan 
and the research plan from the first year of 
their operation, along with an analysis of the 
extent to which they have succeeded in accom-
plishing the purposes of this chapter. 

(Pub. L. 100–680, § 8, Nov. 17, 1988, 102 Stat. 4076; 
Pub. L. 102–486, title XXI, § 2106(a)(2), Oct. 24, 
1992, 106 Stat. 3070.) 

AMENDMENTS 

1992—Pub. L. 102–486 inserted sentence at end relating 
to reports submitted at the close of fiscal years 1993, 
1995, and 1997. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 
in this section relating to submitting annual report to 
Congress, see section 3003 of Pub. L. 104–66, as amended, 
set out as a note under section 1113 of Title 31, Money 
and Finance, and page 90 of House Document No. 103–7. 

§ 5108. Authorization of appropriations 

(a) To Secretary 

(1) There are authorized to be appropriated to 
the Secretary, to carry out the functions of the 
Department of Energy under this chapter, 
$2,000,000 for fiscal year 1989, $20,000,000 for fiscal 
year 1990, $25,000,000 for fiscal year 1991, 
$17,968,000 for fiscal year 1992, and $18,091,000 for 
each of the fiscal years 1993 through 1997, to be 
derived from sums authorized under section 
13451(e) of title 42. 

(2) Funds previously appropriated for the steel 
research and development initiative— 

(A) under title II of the Interior and Related 
Agencies portion of the joint resolution enti-
tled ‘‘Joint Resolution making further con-
tinuing appropriations for the fiscal year 1986, 
and for other purposes’’, approved December 
19, 1985 (Public Law 99–190); or 

(B) under subsequent appropriation Acts, 

which remain available under the terms of such 
Acts may be used for the purposes of this chap-
ter. 

(b) To Institute 

There are authorized to be appropriated to the 
Director of the National Institute of Standards 
and Technology to carry out the functions of the 
Institute under this chapter, $3,000,000 for each 
of the fiscal years 1989, 1990, 1991, 1992, 1993, 1994, 
1995, 1996, and 1997, to be derived from sums 
otherwise authorized to be appropriated to the 
Institute. 

(Pub. L. 100–680, § 9, Nov. 17, 1988, 102 Stat. 4076; 
Pub. L. 102–486, title XXI, § 2106(a)(3), (4), Oct. 24, 
1992, 106 Stat. 3070.) 

REFERENCES IN TEXT 

Title II of the Interior and Related Agencies portion 

of the joint resolution entitled ‘‘Joint Resolution mak-

ing further continuing appropriations for the fiscal 

year 1986, and for other purposes’’, approved December 

19, 1985 (Public Law 99–190), referred to in subsec. 

(a)(2)(A), is Pub. L. 99–190, § 101(d) [title II], Dec. 19, 1985, 

99 Stat. 1224, 1244. The provisions relating to steel re-

search and development are not classified to the Code. 

AMENDMENTS 

1992—Subsec. (a)(1). Pub. L. 102–486, § 2106(3), sub-

stituted ‘‘$25,000,000 for fiscal year 1991, $17,968,000 for 

fiscal year 1992, and $18,091,000 for each of the fiscal 

years 1993 through 1997, to be derived from sums au-

thorized under section 13451(e) of title 42’’ for ‘‘and 

$25,000,000 for fiscal year 1991’’. 

Subsec. (b). Pub. L. 102–486, § 2106(4), substituted 

‘‘1991, 1992, 1993, 1994, 1995, 1996, and 1997, to be derived 

from sums otherwise authorized to be appropriated to 

the Institute’’ for ‘‘and 1991’’. 

§ 5109. Relation of existing program 

Proposals received by the Department of En-
ergy before November 17, 1988, may be carried 
out without regard to changes in the manage-
ment plan and research plan required by this 
chapter. 

(Pub. L. 100–680, § 10, Nov. 17, 1988, 102 Stat. 4076.) 

§ 5110. Drug-free workplace 

(a) No department, agency, or instrumentality 
of the United States receiving funds authorized 
to be appropriated under this chapter for fiscal 
year 1989, fiscal year 1990, fiscal year 1991, fiscal 
year 1992, fiscal year 1993, fiscal year 1994, fiscal 
year 1995, fiscal year 1996, and fiscal year 1997, or 
under any other Act authorizing appropriations 
for fiscal year 1989, fiscal year 1990, fiscal year 
1991, fiscal year 1992, fiscal year 1993, fiscal year 
1994, fiscal year 1995, fiscal year 1996, and fiscal 
year 1997, shall obligate or spend any such funds, 
unless such department, agency, or instrumen-
tality has in place, and will continue to admin-
ister in good faith, a written policy designed to 
ensure that all of its work places are free from 
the illegal use, possession, or distribution of 
controlled substances (as defined in the Con-
trolled Substances Act [21 U.S.C. 801 et seq.]) by 
the officers and employees of such department, 
agency, or instrumentality. 

(b) No funds so authorized to be appropriated 
to any such department, agency, or instrumen-
tality shall be available for payment in connec-
tion with any grant, contract, or other agree-
ment, unless the recipient of such grant, con-
tract, or party to such agreement, as the case 
may be, has in place and will continue to admin-
ister in good faith a written policy, adopted by 
such recipient, contractor, or party’s board of 
directors or other governing authority, satisfac-
tory to the head of the department, agency, or 
instrumentality making such payment, designed 
to ensure that all of the workplace of such recip-
ient, contractor, or party are free from the ille-
gal use, possession, or distribution of controlled 
substances (as defined in the Controlled Sub-
stances Act [21 U.S.C. 801 et seq.]) by the officers 
and employees of such recipient, contractor, or 
party. 

(Pub. L. 100–680, § 11, Nov. 17, 1988, 102 Stat. 4077; 
Pub. L. 102–486, title XXI, § 2106(a)(5), Oct. 24, 
1992, 106 Stat. 3070.) 
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1 So in original. Probably should be followed by ‘‘and’’. 

REFERENCES IN TEXT 

The Controlled Substances Act, referred to in text, is 

title II of Pub. L. 91–513, Oct. 27, 1970, 84 Stat. 1242, as 

amended, which is classified principally to subchapter 

I (§ 801 et seq.) of chapter 13 of Title 21, Food and Drugs. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 801 of Title 21 

and Tables. 

AMENDMENTS 

1992—Subsec. (a). Pub. L. 102–486 substituted ‘‘fiscal 

year 1991, fiscal year 1992, fiscal year 1993, fiscal year 

1994, fiscal year 1995, fiscal year 1996, and fiscal year 

1997’’ for ‘‘or fiscal year 1991’’ in two places. 

EFFECTIVE DATE 

For provision that the provisions of Pub. L. 100–680 

relating to a drug-free workplace shall not be effective 

until Jan. 16, 1989, see section 215(c) of Pub. L. 100–685, 

set out as a Drug-Free Workplace note under section 

2459 of Title 42, The Public Health and Welfare. 

CHAPTER 78—SUPERCONDUCTIVITY AND 
COMPETITIVENESS 

Sec. 

5201. Findings and purposes. 

(a) Findings. 

(b) Purposes. 

5202. National Action Plan on Advanced Super-

conductivity Research and Development. 

(a) Establishment. 

(b) Content and scope. 

(c) Action Plan report. 

(d) Update reports. 

5203. Department of Energy. 

5204. National Institute of Standards and Tech-

nology. 

5205. National Science Foundation. 

5206. National Aeronautics and Space Administra-

tion. 

5207. Department of Defense. 

(a) Focus of research. 

(b) Additional activities. 

(c) Defense Advanced Research Projects 

Agency. 

5208. International cooperation. 

5209. Technology transfer. 

(a) Promotion. 

(b) Impediments to commercialization. 

§ 5201. Findings and purposes 

(a) Findings 

The Congress finds that— 
(1) recent discoveries of high-temperature 

superconducting materials could result in sig-
nificant new applications of these materials in 
such areas as microelectronics, computers, 
power systems, transportation, medical imag-
ing, and nuclear fusion, yet most potential ap-
plications may well lie beyond our ability to 
predict them; 

(2) full application of the new super-
conductors is expected to require 10 to 20 
years, thus calling for long-term commit-
ments by the public and private sector to ap-
propriate research and development programs; 

(3) the Nation’s economic competitiveness 
and strategic well-being depend greatly on the 
development and application of critical ad-
vanced technologies such as those anticipated 
to evolve from the new superconducting mate-
rials; 

(4) the United States manufacturing indus-
tries confront strong competition in both do-

mestic and world markets as other countries 
are increasingly taking advantage of modern 
technology and production techniques and in-
novative management focused on quality; 

(5) whereas we have as a Nation been highly 
successful in the conduct of basic research in 
a variety of scientific areas, including super-
conductivity, other nations have been highly 
successful in the commercial and military ap-
plication of the results of such fundamental 
research; 

(6) if the United States is to begin its com-
petitive advantage, it must commit sufficient 
long-term resources to solving processing and 
manufacturing problems in parallel with basic 
research and development; 

(7) Federal agencies have responded aggres-
sively to this exciting challenge by reprogram-
ming funds to basic superconductivity re-
search while informally coordinating their ef-
forts to avoid unnecessary duplication; and 
further commitment of Federal funding and 
efforts directed to developing manufacturing, 
materials processing, and fabrication tech-
nologies is essential so that these activities 
may be conducted in parallel; 

(8) successful development and application of 
the new superconducting materials will re-
quire close collaboration between the Federal 
Government and the industrial and academic 
components of the private sector, as well as 
coordinating among the Federal departments 
and agencies involved in research and develop-
ment on superconductors; 

(9) a committed Federal program effort with 
appropriate long-term goals, priorities, and 
adequate resources is necessary for the rapid 
development and application of the new super-
conducting materials; and 

(10) a national program should serve as a 
test of new agency authorities directed at 
technological competitiveness such as those 
provided to the Department of Energy. 

(b) Purposes 

The purposes of this chapter are— 
(1) to establish a 5-year national action plan 

to research and develop new high-temperature 
superconducting materials with appropriate 
goals and priorities; 1 

(2) to designate the appropriate roles, mech-
anisms, and responsibilities of various Federal 
departments and agencies in implementing 
such a national research and development ac-
tion plan. 

(Pub. L. 100–697, § 2, Nov. 19, 1988, 102 Stat. 4613.) 

SHORT TITLE 

Section 1 of Pub. L. 100–697 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘National 

Superconductivity and Competitiveness Act of 1988’.’’ 

§ 5202. National Action Plan on Advanced Super-
conductivity Research and Development 

(a) Establishment 

(1) The Director of the Office of Science and 
Technology Policy shall establish a 5-year Na-
tional Action Plan on Advanced Superconduc-
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tivity Research and Development (hereinafter in 
this chapter referred to as the ‘‘Superconduc-
tivity Action Plan’’). 

(2) The Office of Science and Technology Pol-
icy shall coordinate the development of the 
Superconductivity Action Plan and any recom-
mendations required by this chapter with the 
National Critical Materials Council and the Na-
tional Commission on Superconductivity. 

(b) Content and scope 

The Superconductivity Action Plan shall in-
clude— 

(1) goals and priorities for advanced super-
conductivity research and development to be 
carried out by individual departments and 
agencies and organizational elements therein; 

(2) the assignment of responsibility for the 
conduct of advanced superconductivity re-
search and development among the depart-
ments, agencies, and organization elements 
therein; 

(3) recommendation of proposed funding lev-
els for activities relating to superconductivity 
of the 5 years following November 19, 1988, for 
each of the participating departments, agen-
cies, and organizational elements therein; and 

(4) proposals for the participation by indus-
try and academia in the planning and imple-
mentation of the Superconductivity Action 
Plan. 

(c) Action Plan report 

The Office of Science and Technology Policy, 
in conjunction with the National Critical Mate-
rials Council, shall submit a report detailing the 
Superconductivity Action Plan to the Commit-
tee on Science, Space, and Technology of the 
House of Representatives, and to the Commit-
tees on Energy and Natural Resources, and Com-
merce, Science, and Transportation of the Sen-
ate, within 9 months after November 19, 1988. 

(d) Update reports 

The Office of Science and Technology Policy, 
with the assistance of the National Critical Ma-
terials Council as specified in the National Crit-
ical Materials Act of 1984 (30 U.S.C. 1801 et seq.), 
shall prepare an annual report setting forth and 
evaluating the progress of the Superconduc-
tivity Action Plan. This report shall include a 
description of the amount of funds expended in 
the previous year by all Federal departments 
and agencies involved with superconductivity. 
This report shall be submitted with the Presi-
dent’s annual budget request to the Committee 
on Science, Space, and Technology of the House 
of Representatives, and to the Committees on 
Energy and Natural Resources, and Commerce, 
Science, and Transportation of the Senate. 

(Pub. L. 100–697, § 3, Nov. 19, 1988, 102 Stat. 4614.) 

REFERENCES IN TEXT 

The National Critical Materials Act of 1984, referred 

to in subsec. (d), is title II of Pub. L. 98–373, July 31, 

1984, 98 Stat. 1248, as amended, which is classified gen-

erally to chapter 30 (§ 1801 et seq.) of Title 30, Mineral 

Lands and Mining. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 1801 of Title 30 and Tables. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

§ 5203. Department of Energy 

The Secretary of Energy shall conduct a pro-
gram in superconductivity research and develop-
ment. Within 180 days after November 19, 1988, 
and for the two succeeding years thereafter, the 
Secretary shall submit annual reports on the 
implementation of technology transfer activi-
ties under the Stevenson-Wydler Technology In-
novation Act of 1980 [15 U.S.C. 3701 et seq.] and 
related legislation with respect to superconduc-
tivity research and development to the Commit-
tee on Science, Space, and Technology of the 
House of Representatives and to the Committee 
on Energy and Natural Resources of the Senate. 
Such report shall include recommendations for 
improvements in the technology transfer be-
tween government and industry, and in the man-
agement of property developed or made at the 
National Laboratories. 

(Pub. L. 100–697, § 4, Nov. 19, 1988, 102 Stat. 4615.) 

REFERENCES IN TEXT 

The Stevenson-Wydler Technology Innovation Act of 

1980, referred to in text, is Pub. L. 96–480, Oct. 21, 1980, 

94 Stat. 2311, as amended, which is classified generally 

to chapter 63 (§ 3701 et seq.) of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 3701 of this title and Tables. 

CHANGE OF NAME 

Committee on Science, Space, and Technology of 

House of Representatives treated as referring to Com-

mittee on Science of House of Representatives by sec-

tion 1(a) of Pub. L. 104–14, set out as a note preceding 

section 21 of Title 2, The Congress. 

§ 5204. National Institute of Standards and Tech-
nology 

In pursuance of the goals of this chapter, the 
National Institute of Standards and Technology 
shall promote fundamental research and mate-
rials standards to accelerate the use and appli-
cation of the new superconducting materials, 
and shall utilize the Superconductivity Center 
Focusing on Electronic Applications at the Na-
tional Institute of Standards and Technology in 
Boulder, Colorado. 

(Pub. L. 100–697, § 5, Nov. 19, 1988, 102 Stat. 4615.) 

§ 5205. National Science Foundation 

The National Science Foundation shall pro-
mote fundamental research in pursuance of the 
goals of this chapter. 

(Pub. L. 100–697, § 6, Nov. 19, 1988, 102 Stat. 4615.) 

§ 5206. National Aeronautics and Space Adminis-
tration 

The National Aeronautics and Space Adminis-
tration shall utilize existing programs in tech-
nology transfer, aeronautics and space tech-
nology, and space commercialization to promote 
the commercial applications of high-tempera-
ture superconductors, including applications re-
lating to thin film technology, communications 
technology, sensors, space power, and propul-
sion. 
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(Pub. L. 100–697, § 7, Nov. 19, 1988, 102 Stat. 4615.) 

§ 5207. Department of Defense 

(a) Focus of research 

In conformance with the Superconductivity 
Action Plan, the Secretary of Defense, in the 
superconductivity research and development ac-
tivities of the Department of Defense, shall give 
emphasis to fundamental research, materials 
processing, and applications of new super-
conducting materials. 

(b) Additional activities 

In conducting research under subsection (a) of 
this section, the Secretary of Defense shall— 

(1) systematically define the engineering pa-
rameters for high-temperature super-
conducting materials; and 

(2) conduct the necessary development, engi-
neering, and operational prototype testing 
considered appropriate to the overall mission 
of the Department of Defense. Such oper-
ational prototype testing shall, where appro-
priate, utilize criteria developed by the De-
fense Advanced Research Projects Agency. 

(c) Defense Advanced Research Projects Agency 

The Director of the Defense Advanced Re-
search Projects Agency shall, in conformance 
with the Superconductivity Action Plan, con-
duct activities to— 

(1) augment, as appropriate, basic and ap-
plied superconductivity research conducted in 
other Federal agencies and industry; and 

(2) develop criteria for operational prototype 
testing within the Department of Defense. 

(Pub. L. 100–697, § 8, Nov. 19, 1988, 102 Stat. 4615.) 

§ 5208. International cooperation 

The President, as part of the Superconduc-
tivity Action Plan, shall establish a program of 
international cooperation in the conduct of fun-
damental and basic research on superconducting 
materials. Such program of international co-
operation shall include the exchange of basic in-
formation and data, as well as the development 
of international standards for the use and appli-
cation of superconducting materials. 

(Pub. L. 100–697, § 9, Nov. 19, 1988, 102 Stat. 4616.) 

§ 5209. Technology transfer 

(a) Promotion 

In pursuance of the goals of this chapter, all 
Federal departments and agencies shall conduct 
technology transfer activities as appropriate to 
the overall mission of each department or agen-
cy to— 

(1) complement basic superconductivity re-
search by promoting the rapid development of 
manufacturing and processing technologies 
necessary for the commercialization of high- 
temperature superconductors; and 

(2) promote collaborative arrangements and 
consortia of industry (which shall include 
small business) in order to lower the barriers 
to deployment of advanced high-temperature 
superconductor technology; such consortia to 
also include, as appropriate, universities and 
independent research organizations. 

(b) Impediments to commercialization 

The Director of the Office of Science and Tech-
nology Policy, in collaboration with the Sec-
retary of Commerce and the Secretary of En-
ergy, shall identify those Federal policies and 
regulations which impede the ability of the pri-
vate sector to undertake long-term investment 
programs to commercialize superconductivity 
applications. 

(Pub. L. 100–697, § 10, Nov. 19, 1988, 102 Stat. 4616.) 

CHAPTER 79—METAL CASTING 
COMPETITIVENESS RESEARCH PROGRAM 

Sec. 

5301. Findings. 

5302. Definitions. 

5303. Establishment of program. 

5304. Operation of program. 

(a) Solicitation of proposals. 

(b) Proposal criteria. 

(c) Content of management plan. 

(d) Selection of proposals. 

(e) Funding of program. 

(f) National Metal Casting Research In-

stitute. 

5305. Review. 

(a) Evaluation of research activities. 

(b) Annual report. 

(c) Discontinuation of funding. 

(d) Solicitation of new proposals. 

5306. Industrial Advisory Board. 

(a) Establishment of Board. 

(b) Review and recommendations. 

5307. Authorization of appropriations. 

5308. Protection of proprietary rights. 

(a) Proprietary rights. 

(b) Commercial information. 

(c) Patent rights. 

5309. Omitted. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 42 section 13451. 

§ 5301. Findings 

The Congress finds that— 
(1) metal casting is an important process for 

manufacturing many items imported into or 
exported from the United States; 

(2) the encouragement and maintenance of a 
technically advanced United States metal 
casting industry is essential to the competi-
tiveness of many American industries; 

(3) maintaining a viable metal casting indus-
try is vital to the national security and eco-
nomic well being of the United States; 

(4) the promotion of technology competitive-
ness and energy efficiency in the United 
States metal casting industry by the Federal 
Government is necessary to maintain a viable 
metal casting industry; 

(5) many metal casting companies lack the 
resources to conduct metal casting research 
alone, placing them at a serious competitive 
disadvantage; 

(6) the support of university-based research 
in metal casting is important in promoting 
technology development and providing indus-
try with qualified engineers; and 

(7) by combining the resources of the Fed-
eral Government, universities, industry, and 
private organizations, to conduct research and 
development activities, substantial techno-
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1 So in original. Probably should be capitalized. 

logical benefits will result to the metal cast-
ing industry. 

(Pub. L. 101–425, § 2, Oct. 15, 1990, 104 Stat. 915.) 

SHORT TITLE 

Section 1 of Pub. L. 101–425 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Depart-

ment of Energy Metal Casting Competitiveness Re-

search Act of 1990’.’’ 

§ 5302. Definitions 

As used in this chapter, the term— 
(1) ‘‘applicant’’ means: 

(A) an educational institution; 
(B) a consortium of educational institu-

tions; 
(C) a consortium of an educational institu-

tion or educational institutions with one or 
more of the following: Government-owned 
laboratories, private research organizations, 
nonprofit institutions, or private firms; 

that is located in a region where the metal 
casting industry is concentrated; 

(2) ‘‘census region’’ means one of the four 
census regions (Northeast, South, Midwest, 
and West) that are designated as census re-
gions by the Bureau of the Census as of Octo-
ber 15, 1990; 

(3) ‘‘Department’’ means the Department of 
Energy; 

(4) ‘‘educational institution’’ means a degree 
granting institution of at least a bacca-
laureate level; 

(5) ‘‘non-Federal source’’ means the United 
States metal casting industry, related indus-
tries, industry-related associations, individ-
uals, organizations, universities, State agen-
cies, or other entities supporting the metal 
casting industry; 

(6) ‘‘metal casting industry’’ or ‘‘industry’’ 
means the industries identified by codes num-
bered 3321, 3322, 3324, 3325, 3363, 3364, 3365, 3366, 
and 3369, in the Standard Industrial Classifica-
tion manual 1 published by the Office of Man-
agement and Budget in 1987; 

(7) ‘‘Secretary’’ means the Secretary of En-
ergy. 

(Pub. L. 101–425, § 3, Oct. 15, 1990, 104 Stat. 915.) 

§ 5303. Establishment of program 

The Secretary, acting in accordance with au-
thority provided in the Federal Non-Nuclear Re-
search and Development Act of 1974 (42 U.S.C. 
5901 et seq.), except as otherwise provided in this 
chapter, shall establish a Metal Casting Com-
petitiveness Research Program (hereafter in this 
chapter referred to as the ‘‘Program’’) for the 
purpose of performing and promoting the per-
formance of research and development on issues 
related to the technology competitiveness and 
energy efficiency of the United States metal 
casting industry. 

(Pub. L. 101–425, § 4, Oct. 15, 1990, 104 Stat. 916.) 

REFERENCES IN TEXT 

The Federal Non-Nuclear Research and Development 

Act of 1974, referred to in text, probably means the Fed-

eral Nonnuclear Energy Research and Development Act 

of 1974, Pub. L. 93–577, Dec. 31, 1974, 88 Stat. 1878, as 

amended, which is classified generally to chapter 74 

(§ 5901 et seq.) of Title 42, The Public Health and Wel-

fare. For complete classification of this Act to the 

Code, see Short Title note set out under section 5901 of 

Title 42 and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5304 of this title. 

§ 5304. Operation of program 

(a) Solicitation of proposals 

Within one year after October 15, 1990, the Sec-
retary shall solicit and, subject to available ap-
propriations, select proposals on a competitive 
basis from applicants to carry out the program 
under section 5303 of this title. In order for a 
proposal to be considered by the Secretary, the 
applicant shall have in existence at the time the 
proposal is submitted the following qualifica-
tions: 

(1) the technical capability to enable it to 
make use of existing research support and fa-
cilities in carrying out its research objectives; 

(2) a multidisciplinary research staff experi-
enced in metal casting or other directly relat-
ed technologies; and 

(3) the facilities and equipment capable of 
conducting at least laboratory scale testing or 
demonstration of metal casting or related 
processes. 

(b) Proposal criteria 

Each proposal shall— 
(1) demonstrate the support of the metal 

casting industry by describing— 
(A) how industry has participated in decid-

ing what research activities will be under-
taken; 

(B) how industry will participate in the 
evaluation of the applicant’s progress in re-
search and development activities; and 

(C) the extent to which industry funds are 
committed to the applicant’s proposal; 

(2) have a commitment for matching funds 
from non-Federal sources, which shall consist 
of: 

(A) cash, or 
(B) as determined by the Secretary, the 

fair market value of equipment, services, 
materials, appropriate technology transfer 
activities, and other assets directly related 
to the proposal’s cost; 

(3) include a single or multiyear manage-
ment plan that outlines how the research and 
development activities will be administered 
and carried out; 

(4) state the annual cost of the proposal and 
a breakdown of those costs; and 

(5) describe the technology transfer mecha-
nisms the applicant will use to make available 
research results to industry and to other re-
searchers. 

(c) Content of management plan 

The management plan set forth in subsection 
(b)(3) of this section shall— 

(1) outline the basic research and develop-
ment activities expected to be performed; 

(2) outline who will conduct those research 
activities; 
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(3) establish the time frame over which the 
research activities will take place; and 

(4) define the overall program management 
and direction by— 

(A) identifying managerial, organizational 
and administrative procedures and respon-
sibilities; 

(B) outlining how the coordination of re-
search and development between the individ-
uals and organizations involved will be 
achieved; 

(C) demonstrating how implementation 
and monitoring of the progress of research 
projects after receipt of funding from the 
Secretary will be achieved; 

(D) demonstrating how recommendations 
and implementations on modifications to 
the plan will be achieved; and 

(E) providing sufficient rationale to sup-
port the plan’s costs. 

(d) Selection of proposals 

From the proposals submitted, the Secretary 
shall select proposals for funding. The Secretary 
shall attempt to select at least four proposals. 
The Secretary shall select the proposals that— 

(1) will best result in carrying out needed 
metal casting research and development in 
one or more of the following general areas— 

(A) solidification and casting technologies; 
(B) computational modeling and design; 
(C) processing technologies and design for 

energy efficiency, material conservation, en-
vironmental protection, or industrial pro-
ductivity; and 

(D) other areas of research, which in the 
judgment of the Secretary, after consulting 
with the Board established in section 5306 of 
this title, further the purposes of this chap-
ter; 

(2) represent research and development in 
specific areas identified in the ‘‘Metal Casting 
Research Priorities’’ developed annually by 
the Board pursuant to section 5306(b)(1) of this 
title; 

(3) to the greatest extent possible and sub-
ject to available appropriations, ensure that 
at least one applicant is selected from each of 
the four census regions of the country where 
the metal casting industry is concentrated; 

(4) demonstrate strong industry support; 
(5) ensure the timely transfer of technology 

to industry; and 
(6) otherwise best carry out the purposes of 

this chapter. 

(e) Funding of program 

From amounts made available in separate ap-
propriation Acts, the Secretary shall provide to 
each applicant selected the financial and tech-
nical assistance and other incentives that are 
necessary and appropriate to carry out the pur-
poses of this chapter. 

(f) National Metal Casting Research Institute 

Each recipient of financial assistance under 
subsection (d) of this section shall be known as 
a ‘‘National Metal Casting Research Institute’’. 

(Pub. L. 101–425, § 5, Oct. 15, 1990, 104 Stat. 916.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 5305, 5306 of this 

title. 

§ 5305. Review 

(a) Evaluation of research activities 

The Secretary shall regularly monitor and 
evaluate the research activities of the appli-
cants selected. After considering the reports of 
the Board provided for in section 5306(b)(2) of 
this title, the Secretary shall determine wheth-
er each applicant selected has complied with the 
management plan submitted in the original pro-
posal and any modifications made since. 

(b) Annual report 

Each selected applicant in the program shall 
provide an annual report to the Secretary that 
explains the progress made, compliance with the 
management plan, whether changes are needed 
and are being made to the management plan, 
and what new research is planned. 

(c) Discontinuation of funding 

In the event a selected applicant has substan-
tially failed in the implementation of the man-
agement plan and research activities, the Sec-
retary shall discontinue funding. 

(d) Solicitation of new proposals 

Upon completion or discontinuance of any re-
search activity authorized in section 5304 of this 
title, the Secretary shall, using available funds 
appropriated pursuant to this chapter, solicit 
new research proposals as set forth under the 
terms of this chapter. 

(Pub. L. 101–425, § 6, Oct. 15, 1990, 104 Stat. 918.) 

§ 5306. Industrial Advisory Board 

(a) Establishment of Board 

Within 120 days after October 15, 1990, the Sec-
retary, after consulting with representatives of 
trade and technical associations of the metal 
casting industry, shall establish an Industrial 
Advisory Board (hereafter in this chapter re-
ferred to as the ‘‘Board’’) to provide guidance 
and oversight in implementing the selection cri-
teria and operation of the program. The Board 
shall be composed of nine members who are se-
lected by the Secretary, a majority of whom 
shall be individuals from the metal casting in-
dustry or individuals affiliated with the indus-
try. At least one member of the Board shall be 
chosen from each of the four census regions of 
the country. Each Board member shall serve for 
a term not to exceed five years, but may be re-
appointed for successive terms. 

(b) Review and recommendations 

(1) Within 180 days after October 15, 1990, and 
annually thereafter, the Board shall develop 
from the general research areas identified in 
section 5304(d) of this title and submit to the 
Secretary a list of Metal Casting Research Pri-
orities. Such list shall, to the greatest extent 
possible, identify specific areas of research that 
would be considered of a priority nature to the 
United States metal casting industry. 

(2) On an annual basis the Board shall— 
(A) review the Secretary’s solicitation and 

selection of research proposals and make rec-
ommendations as to how each such activity 
can be altered so as to better achieve the pur-
poses of this chapter; and 
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(B) review the research activities of each se-
lected applicant, and the selected applicant’s 
management plan, and report its findings and 
recommendations to the Secretary. 

(Pub. L. 101–425, § 7, Oct. 15, 1990, 104 Stat. 918.) 

TERMINATION OF ADVISORY BOARDS 

Advisory boards established after Jan. 5, 1973, to ter-

minate not later than the expiration of the 2-year pe-

riod beginning on the date of their establishment, un-

less, in the case of a board established by the President 

or an officer of the Federal Government, such board is 

renewed by appropriate action prior to the expiration 

of such 2-year period, or in the case of a board estab-

lished by the Congress, its duration is otherwise pro-

vided for by law. See sections 3(2) and 14 of Pub. L. 

92–463, Oct. 6, 1972, 86 Stat. 770, 776, set out in the Ap-

pendix to Title 5, Government Organization and Em-

ployees. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 5304, 5305 of this 

title. 

§ 5307. Authorization of appropriations 

There are authorized to be appropriated to the 
Secretary for carrying out this chapter $5,000,000 
for each of the fiscal years 1991, 1992, 1993, 1994, 
1995, 1996, and 1997, to be derived from such sums 
as are otherwise authorized under section 
13451(e) of title 42. 

(Pub. L. 101–425, § 8, Oct. 15, 1990, 104 Stat. 919; 
Pub. L. 102–486, title XXI, § 2106(b), Oct. 24, 1992, 
106 Stat. 3070.) 

AMENDMENTS 

1992—Pub. L. 102–486 substituted ‘‘1993, 1994, 1995, 1996, 

and 1997, to be derived from such sums as are otherwise 

authorized under section 13451(e) of title 42’’ for ‘‘and 

1993’’. 

§ 5308. Protection of proprietary rights 

(a) Proprietary rights 

No trade secrets or commercial or financial in-
formation that is privileged or confidential, 
under the meaning of section 552(b)(4) of title 5, 
which is obtained from a company as a result of 
activities under this chapter shall be disclosed. 

(b) Commercial information 

The Secretary, for a period of up to 5 years 
after the development of information that— 

(1) results from research and development 
activities conducted under this chapter; and 

(2) would be a trade secret or commercial or 
financial information that is privileged or con-
fidential, under the meaning of section 
552(b)(4) of title 5, if the information had been 
obtained from a company, 

may provide appropriate protection against the 
dissemination of such information, including ex-
emption from subchapter II of chapter 5 of title 
5. 

(c) Patent rights 

With respect to patent rights, the Institutes 
shall be treated in the same manner as are non-
profit organizations and small business firms 
under chapter 18 of title 35, notwithstanding any 
provisions to the contrary contained in that 
chapter. 

(Pub. L. 101–425, § 9, Oct. 15, 1990, 104 Stat. 919.) 

§ 5309. Omitted 

CODIFICATION 

Section, Pub. L. 101–425, § 10, Oct. 15, 1990, 104 Stat. 

919, which required, at the time the President’s annual 

budget request for the Department is submitted, that 

the Secretary provide to Congress a detailed review of 

the progress of the research and development activities 

authorized under this chapter, terminated, effective 

May 15, 2000, pursuant to section 3003 of Pub. L. 104–66, 

as amended, set out as a note under section 1113 of 

Title 31, Money and Finance. See, also, page 84 of House 

Document No. 103–7. 

CHAPTER 80—FASTENERS 

Sec. 

5401. Findings. 
5402. Definitions. 
5403. Sale of fasteners. 

(a) General rule. 
(b) Representations. 
(c) Specifications. 
(d) Use of accredited laboratories. 

5404 to 5406. Repealed. 
5407. Manufacturers’ insignias. 

(a) General rule. 
(b) Recordation. 

5408. Remedies and penalties. 
(a) Civil remedies. 
(b) Civil penalties. 
(c) Criminal penalties. 
(d) Enforcement. 

5409. Recordkeeping requirements. 
5410. Relationship to State laws. 
5411. Construction. 
5411a. Certification and accreditation. 

(a) Certification. 
(b) Accreditation. 
(c) Laboratory accreditation. 
(d) Approval of accreditation bodies. 
(e) Affirmation. 

5411b. Applicability. 
5412 to 5414. Repealed. 

§ 5401. Findings 

The Congress finds that— 
(1) the United States fastener industry is a 

significant contributor to the global economy, 
employing thousands of workers in hundreds 
of communities; 

(2) the American economy uses billions of 
fasteners each year; 

(3) state-of-the-art manufacturing and im-
proved quality assurance systems have dra-
matically improved fastener quality, so vir-
tually all fasteners sold in commerce meet or 
exceed the consensus standards for the uses to 
which they are applied; 

(4) a small number of mismarked, misrepre-
sented, and counterfeit fasteners do enter 
commerce in the United States; and 

(5) multiple criteria for the identification of 
fasteners exist, including grade identification 
markings and manufacturer’s insignia, to en-
able purchasers and users of fasteners to accu-
rately evaluate the characteristics of individ-
ual fasteners. 

(Pub. L. 101–592, § 2, Nov. 16, 1990, 104 Stat. 2943; 
Pub. L. 104–113, § 11(a), Mar. 7, 1996, 110 Stat. 780; 
Pub. L. 106–34, § 2, June 8, 1999, 113 Stat. 118.) 

AMENDMENTS 

1999—Pub. L. 106–34 amended section generally. Prior 

to amendment, section consisted of subsecs. (a) and (b) 



Page 1568 TITLE 15—COMMERCE AND TRADE § 5402 

stating findings of Congress and purpose of this chap-

ter. 
1996—Subsec. (a)(4) to (6). Pub. L. 104–113, § 11(a)(1), re-

designated pars. (5) to (7) as (4) to (6), respectively, and 

struck out former par. (4) which read as follows: ‘‘the 

sale in commerce of nonconforming fasteners and the 

use of nonconforming fasteners in numerous critical 

applications have reduced the combat readiness of the 

Nation’s military forces, endangered the safety of other 

Federal projects and activities, and cost both the pub-

lic and private sectors large sums in connection with 

the retesting and purging of fastener inventories;’’. 
Subsec. (a)(7). Pub. L. 104–113, § 11(a)(2), struck out 

‘‘by lot number’’ after ‘‘traceability’’. 
Pub. L. 104–113, § 11(a)(1), redesignated par. (8) as (7). 

Former par. (7) redesignated (6). 
Subsec. (a)(8), (9). Pub. L. 104–113, § 11(a)(1), redesig-

nated par. (9) as (8). Former par. (8) redesignated (7). 
Subsec. (b). Pub. L. 104–113, § 11(a)(3), substituted ‘‘in 

commerce’’ for ‘‘used in critical applications’’. 

SHORT TITLE OF 1999 AMENDMENT 

Pub. L. 106–34, § 1, June 8, 1999, 113 Stat. 118, provided 

that: ‘‘This Act [enacting sections 5403, 5411a, and 5411b 

of this title, amending this section and sections 5402 

and 5407 to 5411 of this title, repealing sections 5404 to 

5406, 5412, and 5414 of this title, and enacting provisions 

set out as notes under sections 5402 and 5403 of this 

title] may be cited as the ‘Fastener Quality Act 

Amendments Act of 1999’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 101–592 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Fastener 

Quality Act’.’’ 

§ 5402. Definitions 

As used in this chapter, the term— 
(1) ‘‘accredited laboratory’’ means a fastener 

testing facility used to perform end-of-line 
testing required by a consensus standard or 
standards to verify that a lot of fasteners con-
forms to the grade identification marking 
called for in the consensus standard or stand-
ards to which the lot of fasteners has been 
manufactured, and which— 

(A) meets the requirements of ISO/IEC 
Guide 25 (or another document approved by 
the Director under section 5411a(c) of this 
title), including revisions from time-to-time; 
and 

(B) has been accredited by a laboratory ac-
creditation body that meets the require-
ments of ISO/IEC Guide 58 (or another docu-
ment approved by the Director under section 
5411a(d) of this title), including revisions 
from time-to-time; 

(2) ‘‘consensus standard’’ means the provi-
sions of a document that describes fastener 
characteristics published by a consensus 
standards organization or a Federal agency, 
and does not include a proprietary standard; 

(3) ‘‘consensus standards organization’’ 
means the American Society for Testing and 
Materials, the American National Standards 
Institute, the American Society of Mechanical 
Engineers, the Society of Automotive Engi-
neers, the International Organization for 
Standardization, any other organization iden-
tified as a United States consensus standards 
organization or a foreign and international 
consensus standards organization in the Fed-
eral Register at 61 Fed. Reg. 50582–83 (Septem-
ber 26, 1996), and any successor organizations 
thereto; 

(4) ‘‘Director’’ means the Director of the Na-
tional Institute of Standards and Technology; 

(5) ‘‘distributor’’ means a person who pur-
chases fasteners for the purpose of reselling 
them at wholesale to unaffiliated persons 
within the United States (an original equip-
ment manufacturer and its dealers shall be 
considered affiliated persons for purposes of 
this chapter); 

(6) ‘‘fastener’’ means a metallic screw, nut, 
bolt, or stud having internal or external 
threads, with a nominal diameter of 6 millime-
ters or greater, in the case of such items de-
scribed in metric terms, or 1⁄4 inch or greater, 
in the case of such items described in terms of 
the English system of measurement, or a load- 
indicating washer, that is through-hardened or 
represented as meeting a consensus standard 
that calls for through-hardening, and that is 
grade identification marked or represented as 
meeting a consensus standard that requires 
grade identification marking, except that such 
term does not include any screw, nut, bolt, 
stud, or load-indicating washer that is— 

(A) part of an assembly; 
(B) a part that is ordered for use as a 

spare, substitute, service, or replacement 
part, unless that part is in a package con-
taining more than 75 of any such part at the 
time of sale, or a part that is contained in an 
assembly kit; 

(C) produced and marked as ASTM A 307 
Grade A, or a successor standard thereto; 

(D) produced in accordance with ASTM F 
432, or a successor standard thereto; 

(E) specifically manufactured for use on an 
aircraft if the quality and suitability of 
those fasteners for that use has been ap-
proved— 

(i) by the Federal Aviation Administra-
tion; or 

(ii) by a foreign airworthiness authority 
as described in part 21.29, 21.500, 21.502, or 
21.617 of title 14 of the Code of Federal Reg-
ulations; 

(F) manufactured in accordance with a fas-
tener quality assurance system; or 

(G) manufactured to a proprietary stand-
ard, whether or not such proprietary stand-
ard directly or indirectly references a con-
sensus standard or any portion thereof; 

(7) ‘‘fastener quality assurance system’’ 
means— 

(A) a system that meets the requirements, 
including revisions from time-to-time, of— 

(i) International Organization for Stand-
ardization (ISO) Standard 9000, 9001, 9002, 
or TS16949; 

(ii) Quality System (QS) 9000 Standard; 
(iii) Verband der Automobilindustrie e. 

V. (VDA) 6.1 Standard; or 
(iv) Aerospace Basic Quality System 

Standard AS9000; or 

(B) any fastener manufacturing system— 
(i) that has as a stated goal the preven-

tion of defects through continuous im-
provement; 

(ii) that seeks to attain the goal stated 
in clause (i) by incorporating— 

(I) advanced quality planning; 
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(II) monitoring and control of the man-
ufacturing process; 

(III) product verification embodied in a 
comprehensive written control plan for 
product and process characteristics, and 
process controls (including process influ-
ence factors and statistical process con-
trol), tests, and measurement systems to 
be used in production; and 

(IV) the creation, maintenance, and re-
tention of electronic, photographic, or 
paper records required by the control 
plan regarding the inspections, tests, and 
measurements performed pursuant to 
the control plan; and 

(iii) that— 
(I) is subject to certification in accord-

ance with the requirements of ISO/IEC 
Guide 62 (or another document approved 
by the Director under section 5411a(a) of 
this title), including revisions from 
time-to-time, by a third party who is ac-
credited by an accreditation body in ac-
cordance with the requirements of ISO/ 
IEC Guide 61 (or another document ap-
proved by the Director under section 
5411a(b) of this title), including revisions 
from time-to-time; or 

(II) undergoes regular or random eval-
uation and assessment by the end user or 
end users of the screws, nuts, bolts, 
studs, or load-indicating washers pro-
duced under such fastener manufactur-
ing system to ensure that such system 
meets the requirements of clauses (i) and 
(ii); 

(8) ‘‘grade identification marking’’ means 
any grade-mark or property class symbol ap-
pearing on a fastener purporting to indicate 
that the lot of fasteners conforms to a specific 
consensus standard, but such term does not in-
clude a manufacturer’s insignia or part num-
ber; 

(9) ‘‘importer’’ means a distributor located 
within the United States who contracts for the 
initial purchase of fasteners manufactured 
outside the United States; 

(10) ‘‘lot’’ means a quantity of fasteners of 
one part number fabricated by the same pro-
duction process from the same coil or heat 
number of metal as provided by the metal 
manufacturer; 

(11) ‘‘manufacturer’’ means a person who 
fabricates fasteners for sale in commerce; 

(12) ‘‘proprietary standard’’ means the provi-
sions of a document that describes character-
istics of a screw, nut, bolt, stud, or load-indi-
cating washer and is issued by a person who— 

(A) uses screws, nuts, bolts, studs, or load- 
indicating washers in the manufacture, as-
sembly, or servicing of its products; and 

(B) with respect to such screws, nuts, 
bolts, studs, or washers, is a developer and 
issuer of descriptions that have characteris-
tics similar to consensus standards and that 
bear such user’s identification; 

(13) ‘‘record of conformance’’ means a record 
or records for each lot of fasteners sold or of-
fered for sale that contains— 

(A) the name and address of the manufac-
turer; 

(B) a description of the type of fastener; 
(C) the lot number; 
(D) the nominal dimensions of the fastener 

(including diameter and length of bolts or 
screws), thread form, and class of fit; 

(E) the consensus standard or specifica-
tions to which the lot of fasteners has been 
manufactured, including the date, number, 
revision, and other information sufficient to 
identify the particular consensus standard 
or specifications being referenced; 

(F) the chemistry and grade of material; 
(G) the coating material and characteris-

tics and the applicable consensus standard 
or specifications for such coating; and 

(H) the results or a summary of results of 
any tests performed for the purpose of veri-
fying that a lot of fasteners conforms to its 
grade identification marking or to the grade 
identification marking the lot of fasteners is 
represented to meet; 

(14) ‘‘represent’’ means to describe one or 
more of a fastener’s purported characteristics 
in a document or statement that is transmit-
ted to a purchaser through any medium; 

(15) ‘‘Secretary’’ means the Secretary of 
Commerce; 

(16) ‘‘specifications’’ means the required 
characteristics identified in the contractual 
agreement with the manufacturer or to which 
a fastener is otherwise produced, except that 
the term does not include proprietary stand-
ards; and 

(17) ‘‘through-harden’’ means heating above 
the transformation temperature followed by 
quenching and tempering for the purpose of 
achieving uniform hardness. 

(Pub. L. 101–592, § 3, Nov. 16, 1990, 104 Stat. 2944; 
Pub. L. 104–113, § 11(b), Mar. 7, 1996, 110 Stat. 780; 
Pub. L. 106–34, § 3, June 8, 1999, 113 Stat. 118.) 

AMENDMENTS 

1999—Pub. L. 106–34 amended section catchline and 

text generally, restating certain definitions, adding 

new definitions, and striking out definitions of ‘‘alter’’, 

‘‘container’’, ‘‘institute’’, ‘‘original equipment manu-

facturer’’, ‘‘private label distributor’’, and ‘‘standards 

and specifications’’. 
1996—Par. (1)(B). Pub. L. 104–113, § 11(b)(1), struck out 

‘‘having a minimum tensile strength of 150,000 pounds 

per square inch’’ after ‘‘fasteners’’. 
Par. (2). Pub. L. 104–113, § 11(b)(2), inserted ‘‘consen-

sus’’ after ‘‘or any other’’. 
Par. (5). Pub. L. 104–113, § 11(b)(3), inserted ‘‘or pro-

duced in accordance with ASTM F 432’’ after ‘‘307 Grade 

A’’ in closing provisions, inserted ‘‘or’’ at end of sub-

par. (B), struck out ‘‘or’’ at end of subpar. (C), and 

struck out subpar. (D) which read as follows: ‘‘any item 

within a category added by the Secretary in accordance 

with section 5403(b) of this title,’’. 
Par. (6). Pub. L. 104–113, § 11(b)(4), substituted ‘‘gov-

ernment agency’’ for ‘‘other person’’. 
Par. (8). Pub. L. 104–113, § 11(b)(5), substituted ‘‘Stand-

ards’’ for ‘‘Standard’’. 
Pars. (11), (12). Pub. L. 104–113, § 11(b)(6), redesignated 

pars. (12) and (13) as (11) and (12), respectively, and 

struck out former par. (11) which read as follows: 

‘‘ ‘original equipment manufacturer’ means a person 

who uses fasteners in the manufacture or assembly of 

its products and sells fasteners to authorized dealers as 

replacement or service parts for its products;’’. 
Par. (13). Pub. L. 104–113, § 11(b)(7), substituted ‘‘or a 

government agency’’ for ‘‘, a government agency, or a 

major end-user of fasteners which defines or describes 
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dimensional characteristics, limits of size, acceptable 

materials, processing, functional behavior, plating, 

baking, inspecting, testing, packaging, and required 

markings of any fastener’’. 

Pub. L. 104–113, § 11(b)(6), redesignated par. (14) as (13). 

Former par. (13) redesignated (12). 

Par. (14). Pub. L. 104–113, § 11(b)(8), inserted ‘‘for the 

purpose of achieving a uniform hardness’’ after 

‘‘quenching and tempering’’. 

Pub. L. 104–113, § 11(b)(6), redesignated par. (15) as (14). 

Former par. (14) redesignated (13). 

Par. (15). Pub. L. 104–113, § 11(b)(6), redesignated par. 

(15) as (14). 

COMPTROLLER GENERAL REPORT 

Pub. L. 106–34, § 12, June 8, 1999, 113 Stat. 125, provided 

that: ‘‘Not later than 2 years after the date of the en-

actment of this Act [June 8, 1999], the Comptroller Gen-

eral shall transmit to the Congress a report describing 

any changes in industry practice resulting from or ap-

parently resulting from the enactment of section 

3(6)(B) of the Fastener Quality Act [15 U.S.C. 

§ 5402(6)(B)], as added by section 3 of this Act.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5411a of this 

title. 

§ 5403. Sale of fasteners 

(a) General rule 

It shall be unlawful for a manufacturer or dis-
tributor, in conjunction with the sale or offer 
for sale of fasteners from a single lot, to know-
ingly misrepresent or falsify— 

(1) the record of conformance for the lot of 
fasteners; 

(2) the identification, characteristics, prop-
erties, mechanical or performance marks, 
chemistry, or strength of the lot of fasteners; 
or 

(3) the manufacturer’s insignia. 

(b) Representations 

A direct or indirect reference to a consensus 
standard to represent that a fastener conforms 
to particular requirements of the consensus 
standard shall not be construed as a representa-
tion that the fastener meets all the require-
ments of the consensus standard. 

(c) Specifications 

A direct or indirect contractual reference to a 
consensus standard for the purpose of identify-
ing particular requirements of the consensus 
standard that serve as specifications shall not 
be construed to require that the fastener meet 
all the requirements of the consensus standard. 

(d) Use of accredited laboratories 

In the case of fasteners manufactured solely to 
a consensus standard or standards, end-of-line 
testing required by the consensus standard or 
standards, if any, for the purpose of verifying 
that a lot of fasteners conforms with the grade 
identification marking called for in the consen-
sus standard or standards to which the lot of 
fasteners has been manufactured shall be con-
ducted by an accredited laboratory. 

(Pub. L. 101–592, § 4, as added Pub. L. 106–34, 
§ 4(a), June 8, 1999, 113 Stat. 121.) 

PRIOR PROVISIONS 

A prior section 5403, Pub. L. 101–592, § 4, Nov. 16, 1990, 

104 Stat. 2945, set out special rule under which Sec-

retary could waive requirements of this chapter on de-

termination that category of fasteners was not used in 

critical applications, but that Secretary could also de-

termine in given case that fastener was used in critical 

applications and was governed accordingly, prior to re-

peal by Pub. L. 104–113, § 11(c), Mar. 7, 1996, 110 Stat. 780. 

EFFECTIVE DATE 

Pub. L. 106–34, § 4(b), June 8, 1999, 113 Stat. 122, pro-

vided that: ‘‘Subsection (d) of section 4 of the Fastener 

Quality Act [15 U.S.C. § 5403(d)], as added by subsection 

(a) of this section, shall take effect 2 years after the 

date of the enactment of this Act [June 8, 1999].’’ 

§§ 5404 to 5406. Repealed. Pub. L. 106–34, § 4(a), 
June 8, 1999, 113 Stat. 121 

Section 5404, Pub. L. 101–592, § 5, Nov. 16, 1990, 104 

Stat. 2945; Pub. L. 104–113, § 11(d), Mar. 7, 1996, 110 Stat. 

780, required testing and certification of fasteners. 
Section 5405, Pub. L. 101–592, § 6, Nov. 16, 1990, 104 

Stat. 2947; Pub. L. 104–113, § 11(e), Mar. 7, 1996, 110 Stat. 

781, provided for laboratory accreditation. 
Section 5406, Pub. L. 101–592, § 7, Nov. 16, 1990, 104 

Stat. 2948; Pub. L. 104–113, § 11(f), Mar. 7, 1996, 110 Stat. 

781, related to sale of domestic and imported fasteners 

subsequent to manufacture. 

§ 5407. Manufacturers’ insignias 

(a) General rule 

Unless the specifications provide otherwise, 
fasteners that are required by the applicable 
consensus standard or standards to bear an in-
signia identifying their manufacturer shall not 
be offered for sale or sold in commerce unless— 

(1) the fasteners bear such insignia; and 
(2) the manufacturer has complied with the 

insignia recordation requirements established 
under subsection (b) of this section. 

(b) Recordation 

The Secretary shall establish, by regulation, a 
program to provide for the recordation of the in-
signias of manufacturers described in subsection 
(a) of this section. 

(Pub. L. 101–592, § 5, formerly § 8, Nov. 16, 1990, 104 
Stat. 2950; renumbered § 5 and amended Pub. L. 
106–34, § 5, June 8, 1999, 113 Stat. 122.) 

PRIOR PROVISIONS 

A prior section 5 of Pub. L. 101–592 was classified to 

section 5404 of this title, prior to repeal by Pub. L. 

106–34. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–34, § 5(1), reenacted sub-

sec. heading without change and amended text gener-

ally. Prior to amendment, text read as follows: ‘‘No fas-

tener which is required by the standards and specifica-

tions to which it was manufactured to bear a raised or 

depressed insignia identifying its manufacturer or pri-

vate label distributor shall be offered for sale or sold in 

commerce unless the manufacturer or private label dis-

tributor of such fastener has complied with the require-

ments prescribed by the Secretary in connection with 

the program established under subsection (b) of this 

section.’’ 
Subsec. (b). Pub. L. 106–34, § 5(2), substituted ‘‘de-

scribed in subsection (a) of this section’’ for ‘‘and pri-

vate label distributors described in subsection (a) of 

this section, to ensure the traceability of a fastener to 

its manufacturer or private label distributor’’. 

§ 5408. Remedies and penalties 

(a) Civil remedies 

(1) The Attorney General may bring an action 
in an appropriate United States district court 
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for appropriate declaratory and injunctive relief 
against any person who violates this chapter or 
any regulation under this chapter. 

(2) An action under paragraph (1) may not be 
brought more than 10 years after the date on 
which the cause of action accrues. 

(b) Civil penalties 

(1) Any person who is determined by the Sec-
retary, after notice and an opportunity for a 
hearing, to have violated this chapter or any 
regulation under this chapter shall be liable to 
the United States for a civil penalty of not more 
than $25,000 for each violation. 

(2) The amount of the penalty shall be as-
sessed by the Secretary by written notice. In de-
termining the amount of the penalty, the Sec-
retary shall consider the nature, circumstances, 
and gravity of the violation and, with respect to 
the person found to have committed the viola-
tion, the degree of culpability, any history of 
prior violations, the effect on ability to con-
tinue to do business, any good faith attempt to 
achieve compliance, ability to pay the penalty, 
and such other matters as justice may require. 

(3) Any person against whom a civil penalty is 
assessed under paragraph (2) of this subsection 
may obtain review thereof in the appropriate 
court of the United States by filing a notice of 
appeal in such court within 30 days from the 
date of such order and by simultaneously send-
ing a copy of such notice by certified mail to the 
Secretary. The findings and order of the Sec-
retary shall be set aside by such court if they 
are found to be unsupported by substantial evi-
dence, as provided in section 706(2) of title 5. 

(4) The Secretary may arbitrate, compromise, 
modify, or remit, with or without conditions, 
any civil penalty which is subject to imposition 
or which has been imposed under this section 
prior to referral to the Attorney General under 
paragraph (5). 

(5) A civil penalty assessed under this sub-
section may be recovered in an action brought 
by the Attorney General on behalf of the United 
States in the appropriate district court of the 
United States. In such action, the validity and 
appropriateness of the final order imposing the 
civil penalty shall not be subject to review. 

(6) For the purpose of conducting any hearing 
under this section, the Secretary may issue sub-
poenas for the attendance and testimony of wit-
nesses and the production of relevant papers, 
books, and documents, and may administer 
oaths. Witnesses summoned shall be paid the 
same fees and mileage that are paid to witnesses 
in the courts of the United States. In case of 
contempt or refusal to obey a subpoena served 
upon any person pursuant to this paragraph, the 
district court of the United States for any dis-
trict in which such person is found, resides, or 
transacts business, upon application by the 
United States and after notice to such person, 
shall have jurisdiction to issue an order requir-
ing such person to appear and give testimony 
before the Secretary or to appear and produce 
documents before the Secretary, or both, and 
any failure to obey such order of the court may 
be punished by such court as a contempt there-
of. 

(c) Criminal penalties 

(1) Whoever knowingly certifies, marks, offers 
for sale, or sells a fastener in violation of this 
chapter or a regulation under this chapter shall 
be fined under title 18, or imprisoned not more 
than 5 years, or both. 

(2) Whoever intentionally fails to maintain 
records relating to a fastener in violation of this 
chapter or a regulation under this chapter shall 
be fined under title 18, or imprisoned not more 
than 5 years, or both. 

(3) Whoever negligently fails to maintain 
records relating to a fastener in violation of this 
chapter or a regulation under this chapter shall 
be fined under title 18, or imprisoned not more 
than 2 years, or both. 

(d) Enforcement 

(1) The Secretary may designate officers or 
employees of the Department of Commerce to 
conduct investigations pursuant to this chapter. 
In conducting such investigations, those officers 
or employees may, to the extent necessary or 
appropriate to the enforcement of this chapter, 
exercise such authorities as are conferred upon 
them by other laws of the United States, subject 
to policies and procedures approved by the At-
torney General. 

(2) The Secretary shall establish and maintain 
a hotline system to facilitate the reporting of 
alleged violations of this chapter, and the Sec-
retary shall evaluate allegations reported 
through that system and report any credible al-
legations to the Attorney General. 

(Pub. L. 101–592, § 6, formerly § 9, Nov. 16, 1990, 104 
Stat. 2950; Pub. L. 104–113, § 11(g), Mar. 7, 1996, 110 
Stat. 782; renumbered § 6 and amended Pub. L. 
106–34, § 6, June 8, 1999, 113 Stat. 122.) 

PRIOR PROVISIONS 

A prior section 6 of Pub. L. 101–592 was classified to 
section 5405 of this title, prior to repeal by Pub. L. 
106–34. 

AMENDMENTS 

1999—Subsec. (b)(3). Pub. L. 106–34, § 6(1), substituted 
‘‘of this subsection’’ for ‘‘of this section’’. 

Subsec. (b)(4). Pub. L. 106–34, § 6(2), inserted ‘‘arbi-
trate,’’ after ‘‘Secretary may’’. 

Subsec. (d). Pub. L. 106–34, § 6(3), designated existing 
provisions as par. (1) and added par. (2). 

1996—Subsec. (d). Pub. L. 104–113 added subsec. (d). 

§ 5409. Recordkeeping requirements 

Manufacturers and importers shall retain the 
record of conformance for fasteners for 5 years, 
on paper or in photographic or electronic format 
in a manner that allows for verification of au-
thenticity. Upon request of a distributor who 
has purchased a fastener, or a person who has 
purchased a fastener for use in the production of 
a commercial product, the manufacturer or im-
porter of the fastener shall make available in-
formation in the record of conformance to the 
requester. 

(Pub. L. 101–592, § 7, formerly § 10, Nov. 16, 1990, 
104 Stat. 2951; Pub. L. 104–113, § 11(h), Mar. 7, 1996, 
110 Stat. 782; renumbered § 7 and amended Pub. 
L. 106–34, § 7, June 8, 1999, 113 Stat. 123.) 

PRIOR PROVISIONS 

A prior section 7 of Pub. L. 101–592 was classified to 
section 5406 of this title, prior to repeal by Pub. L. 
106–34. 
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AMENDMENTS 

1999—Pub. L. 106–34 substituted present provisions for 

former provisions which consisted of subsecs. (a) and 

(b) relating to retention and availability of records 

concerning inspections, testing, and certifications of 

fasteners under section 5404 of this title by labora-

tories, manufacturers, importers, private label dis-

tributors and persons who make significant alterations. 

1996—Subsec. (a). Pub. L. 104–113, § 11(h)(1), sub-

stituted ‘‘5 years’’ for ‘‘10 years’’. 

Subsec. (b). Pub. L. 104–113, § 11(h), substituted ‘‘5 

years’’ for ‘‘10 years’’ and ‘‘the subsequent purchaser’’ 

for ‘‘any subsequent purchaser’’. 

§ 5410. Relationship to State laws 

Nothing in this chapter shall be construed to 
preempt any rights or causes of action that any 
buyer may have with respect to any seller of fas-
teners under the law of any State, except to the 
extent that the provisions of this chapter are in 
conflict with such State law. 

(Pub. L. 101–592, § 8, formerly § 11, Nov. 16, 1990, 
104 Stat. 2952; renumbered § 8, Pub. L. 106–34, § 8, 
June 8, 1999, 113 Stat. 123.) 

PRIOR PROVISIONS 

A prior section 8 of Pub. L. 101–592 was renumbered 

section 5 and is classified to section 5407 of this title. 

§ 5411. Construction 

Nothing in this chapter shall be construed to 
limit or otherwise affect the authority of any 
consensus standards organization to establish, 
modify, or withdraw any standards and speci-
fications under any other law or authority. 

(Pub. L. 101–592, § 9, formerly § 12, Nov. 16, 1990, 
104 Stat. 2952; renumbered § 9 and amended Pub. 
L. 106–34, § 9, June 8, 1999, 113 Stat. 123.) 

PRIOR PROVISIONS 

A prior section 9 of Pub. L. 101–592 was renumbered 

section 6 and is classified to section 5408 of this title. 

AMENDMENTS 

1999—Pub. L. 106–34 struck out ‘‘in effect on Novem-

ber 16, 1990’’ after ‘‘law or authority’’. 

§ 5411a. Certification and accreditation 

(a) Certification 

A person publishing a document setting forth 
guidance or requirements for the certification of 
manufacturing systems as fastener quality as-
surance systems by an accredited third party 
may petition the Director to approve such docu-
ment for use as described in section 
5402(7)(B)(iii)(I) of this title. The Director shall 
act upon a petition within 180 days after its fil-
ing, and shall approve such petition if the docu-
ment provides equal or greater rigor and reli-
ability as compared to ISO/IEC Guide 62. 

(b) Accreditation 

A person publishing a document setting forth 
guidance or requirements for the approval of ac-
creditation bodies to accredit third parties de-
scribed in subsection (a) of this section may pe-
tition the Director to approve such document 
for use as described in section 5402(7)(B)(iii)(I) of 
this title. The Director shall act upon a petition 
within 180 days after its filing, and shall approve 
such petition if the document provides equal or 

greater rigor and reliability as compared to ISO/ 
IEC Guide 61. 

(c) Laboratory accreditation 

A person publishing a document setting forth 
guidance or requirements for the accreditation 
of laboratories may petition the Director to ap-
prove such document for use as described in sec-
tion 5402(1)(A) of this title. The Director shall 
act upon a petition within 180 days after its fil-
ing, and shall approve such petition if the docu-
ment provides equal or greater rigor and reli-
ability as compared to ISO/IEC Guide 25. 

(d) Approval of accreditation bodies 

A person publishing a document setting forth 
guidance or requirements for the approval of ac-
creditation bodies to accredit laboratories may 
petition the Director to approve such document 
for use as described in section 5402(1)(B) of this 
title. The Director shall act upon a petition 
within 180 days after its filing, and shall approve 
such petition if the document provides equal or 
greater rigor and reliability as compared to ISO/ 
IEC Guide 58. In addition to any other voluntary 
laboratory accreditation programs that may be 
established by private sector persons, the Direc-
tor shall establish a National Voluntary Labora-
tory Accreditation Program, for the accredita-
tion of laboratories as described in section 
5402(1)(B) of this title, that meets the require-
ments of ISO/IEC Guide 58 (or another document 
approved by the Director under this subsection), 
including revisions from time-to-time. 

(e) Affirmation 

(1) An accreditation body accrediting third 
parties who certify manufacturing systems as 
fastener quality assurance systems as described 
in section 5402(7)(B)(iii)(I) of this title shall af-
firm to the Director that it meets the require-
ments of ISO/IEC Guide 61 (or another document 
approved by the Director under subsection (b) of 
this section), including revisions from time-to- 
time. 

(2) An accreditation body accrediting labora-
tories as described in section 5402(1)(B) of this 
title shall affirm to the Director that it meets 
the requirements of ISO/IEC Guide 58 (or an-
other document approved by the Director under 
subsection (d) of this section), including revi-
sions from time-to-time. 

(3) An affirmation required under paragraph 
(1) or (2) shall take the form of a self-declaration 
that the accreditation body meets the require-
ments of the applicable Guide, signed by an au-
thorized representative of the accreditation 
body, without requirement for accompanying 
documentation. Any such affirmation shall be 
considered to be a continuous affirmation that 
the accreditation body meets the requirements 
of the applicable Guide, unless and until the af-
firmation is withdrawn by the accreditation 
body. 

(Pub. L. 101–592, § 10, as added Pub. L. 106–34, § 10, 
June 8, 1999, 113 Stat. 123.) 

PRIOR PROVISIONS 

A prior section 10 of Pub. L. 101–592 was renumbered 

section 7 and is classified to section 5409 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5402 of this title. 
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§ 5411b. Applicability 

The requirements of this chapter shall be ap-
plicable only to fasteners fabricated 180 days or 
more after June 8, 1999, except that if a manu-
facturer or distributor of fasteners fabricated 
before June 8, 1999, prepares a record of conform-
ance for such fasteners, representations about 
such fasteners shall be subject to the require-
ments of this chapter. 

(Pub. L. 101–592, § 11, as added Pub. L. 106–34, § 11, 
June 8, 1999, 113 Stat. 124.) 

PRIOR PROVISIONS 

A prior section 11 of Pub. L. 101–592 was renumbered 

section 8 and is classified to section 5410 of this title. 

§ 5412. Repealed. Pub. L. 106–34, § 10, June 8, 
1999, 113 Stat. 123 

Section, Pub. L. 101–592, § 13, Nov. 16, 1990, 104 Stat. 

2952; Pub. L. 104–113, § 11(i), Mar. 7, 1996, 110 Stat. 782, re-

quired the Secretary to issue regulations necessary to 

implement chapter. 

§ 5413. Repealed. Pub. L. 104–113, § 11(j), Mar. 7, 
1996, 110 Stat. 782 

Section, Pub. L. 101–592, § 14, Nov. 16, 1990, 104 Stat. 

2952, related to appointment of an advisory committee 

to be available for consultation with Secretary on mat-

ters related to fasteners. 

§ 5414. Repealed. Pub. L. 106–34, § 10, June 8, 
1999, 113 Stat. 123 

Section, Pub. L. 101–592, § 15, Nov. 16, 1990, 104 Stat. 

2952; Pub. L. 105–234, § 1, Aug. 14, 1998, 112 Stat. 1536, re-

lated to applicability of this chapter. 

CHAPTER 81—HIGH-PERFORMANCE 
COMPUTING 

Sec. 

5501. Findings. 

5502. Purposes. 

5503. Definitions. 

SUBCHAPTER I—HIGH-PERFORMANCE COMPUT-

ING AND THE NATIONAL RESEARCH AND EDU-

CATION NETWORK 

5511. National High-Performance Computing Pro-

gram. 

(a) National High-Performance Comput-

ing Program. 

(b) Advisory committee. 

(c) Office of Management and Budget. 

5512. National Research and Education Network. 

(a) Establishment. 

(b) Access. 

(c) Network characteristics. 

(d) Defense Advanced Research Projects 

Agency responsibility. 

(e) Information services. 

(f) Use of grant funds. 

(g) Report to Congress. 

5513. Next Generation Internet. 

(a) Establishment. 

(b) Duties of Advisory Committee. 

(c) Reports. 

(d) Authorization of appropriations. 

SUBCHAPTER II—AGENCY ACTIVITIES 

5521. National Science Foundation activities. 

(a) General responsibilities. 

(b) Authorization of appropriations. 

5522. National Aeronautics and Space Administra-

tion activities. 

(a) General responsibilities. 

Sec. 

(b) Authorization of appropriations. 

5523. Department of Energy activities. 

(a) General responsibilities. 

(b) Collaborative Consortia. 

(c) Technology transfer. 

(d) Reports. 

(e) Authorization of appropriations. 

5524. Department of Commerce activities. 

(a) General responsibilities. 

(b) High-performance computing and net-

work security. 

(c) Study of impact of Federal procure-

ment regulations. 

(d) Authorization of appropriations. 

5525. Environmental Protection Agency activities. 

(a) General responsibilities. 

(b) Authorization of appropriations. 

5526. Role of Department of Education. 

(a) General responsibilities. 

(b) Authorization of appropriations. 

5527. Miscellaneous provisions. 

(a) Nonapplicability. 

(b) Acquisition of prototype and early 

production models. 

5528. Fostering United States competitiveness in 

high-performance computing and related 

activities. 

(a) Findings. 

(b) Annual report. 

(c) Review of Supercomputer Agreement. 

(d) Application of Buy American Act. 

§ 5501. Findings 

The Congress finds the following: 
(1) Advances in computer science and tech-

nology are vital to the Nation’s prosperity, na-
tional and economic security, industrial pro-
duction, engineering, and scientific advance-
ment. 

(2) The United States currently leads the 
world in the development and use of high-per-
formance computing for national security, in-
dustrial productivity, science, and engineer-
ing, but that lead is being challenged by for-
eign competitors. 

(3) Further research and development, ex-
panded educational programs, improved com-
puter research networks, and more effective 
technology transfer from government to in-
dustry are necessary for the United States to 
reap fully the benefits of high-performance 
computing. 

(4) A high-capacity, flexible, high-speed na-
tional research and education computer net-
work is needed to provide researchers and edu-
cators with access to computational and infor-
mation resources, act as a test bed for further 
research and development for high-capacity 
and high-speed computer networks, and pro-
vide researchers the necessary vehicle for con-
tinued network technology improvement 
through research. 

(5) Several Federal agencies have ongoing 
high-performance computing programs, but 
improved long-term interagency coordination, 
cooperation, and planning would enhance the 
effectiveness of these programs. 

(6) A 1991 report entitled ‘‘Grand Challenges: 
High-Performance Computing and Commu-
nications’’ by the Office of Science and Tech-
nology Policy, outlining a research and devel-
opment strategy for high-performance com-
puting, provides a framework for a multi-



Page 1574 TITLE 15—COMMERCE AND TRADE § 5502 

agency high-performance computing program. 
Such a program would provide American re-
searchers and educators with the computer 
and information resources they need, and dem-
onstrate how advanced computers, high-capac-
ity and high-speed networks, and electronic 
data bases can improve the national informa-
tion infrastructure for use by all Americans. 

(7) Additional research must be undertaken 
to lay the foundation for the development of 
new applications that can result in economic 
growth, improved health care, and improved 
educational opportunities. 

(8) Research in new networking technologies 
holds the promise of easing the economic bur-
dens of information access disproportionately 
borne by rural users of the Internet. 

(9) Information security is an important part 
of computing, information, and communica-
tions systems and applications, and research 
into security architectures is a critical aspect 
of computing, information, and communica-
tions research programs. 

(Pub. L. 102–194, § 2, Dec. 9, 1991, 105 Stat. 1594; 
Pub. L. 105–305, § 2(b), Oct. 28, 1998, 112 Stat. 
2919.) 

AMENDMENTS 

1998—Par. (4). Pub. L. 105–305, § 2(b)(1), added par. (4) 

and struck out former par. (4) which read as follows: ‘‘A 

high-capacity and high-speed national research and 

education computer network would provide researchers 

and educators with access to computer and information 

resources and act as a test bed for further research and 

development of high-capacity and high-speed computer 

networks.’’ 
Pars. (7) to (9). Pub. L. 105–305, § 2(b)(2), added pars. (7) 

to (9). 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–305, § 1, Oct. 28, 1998, 112 Stat. 2919, pro-

vided that: ‘‘This Act [enacting section 5513 of this 

title, amending this section and sections 5502, 5503, and 

5511 of this title, and enacting provisions set out as 

notes under this section] may be cited as the ‘Next 

Generation Internet Research Act of 1998’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 102–194 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘High-Per-

formance Computing Act of 1991’.’’ 

CONGRESSIONAL FINDINGS 

Pub. L. 105–305, § 2(a), Oct. 28, 1998, 112 Stat. 2919, pro-

vided that: ‘‘The Congress finds that— 
‘‘(1) United States leadership in science and tech-

nology has been vital to the Nation’s prosperity, na-

tional and economic security, and international com-

petitiveness, and there is every reason to believe that 

maintaining this tradition will lead to long-term con-

tinuation of United States strategic advantages in in-

formation technology; 
‘‘(2) the United States investment in science and 

technology has yielded a scientific and engineering 

enterprise without peer, and that Federal investment 

in research is critical to the maintenance of United 

States leadership; 
‘‘(3) previous Federal investment in computer net-

working technology and related fields has resulted in 

the creation of new industries and new jobs in the 

United States; 
‘‘(4) the Internet is playing an increasingly impor-

tant role in keeping citizens informed of the actions 

of their government; and 
‘‘(5) continued inter-agency cooperation is nec-

essary to avoid wasteful duplication in Federal net-

working research and development programs.’’ 

PURPOSES 

Pub. L. 105–305, § 3(a), Oct. 28, 1998, 112 Stat. 2920, pro-

vided that: ‘‘The purposes of this Act [see Short Title 

of 1998 Amendment note above] are— 
‘‘(1) to authorize, through the High-Performance 

Computing Act of 1991 (15 U.S.C. 5501 et seq.), re-

search programs related to— 
‘‘(A) high-end computing and computation; 
‘‘(B) human-centered systems; 
‘‘(C) high confidence systems; and 
‘‘(D) education, training, and human resources; 

and 
‘‘(2) to provide, through the High-Performance 

Computing Act of 1991 (15 U.S.C. 5501 et seq.), for the 

development and coordination of a comprehensive 

and integrated United States research program which 

will— 
‘‘(A) focus on the research and development of a 

coordinated set of technologies that seeks to create 

a network infrastructure that can support greater 

speed, robustness, and flexibility than is currently 

available and promote connectivity and interoper-

ability among advanced computer networks of Fed-

eral agencies and departments; 
‘‘(B) focus on research in technology that may re-

sult in high-speed data access for users that is both 

economically viable and does not impose a geo-

graphic penalty; and 
‘‘(C) encourage researchers to pursue approaches 

to networking technology that lead to maximally 

flexible and extensible solutions wherever feasible.’’ 

DEFINITIONS 

Pub. L. 105–305, § 7(a), Oct. 28, 1998, 112 Stat. 2924, pro-

vided that: ‘‘For purposes of this Act [see Short Title 

of 1998 Amendment note above]— 
‘‘(1) GEOGRAPHIC PENALTY.—The term ‘geographic 

penalty’ means the imposition of costs on users of the 

Internet in rural or other locations, attributable to 

the distance of the user from network facilities, the 

low population density of the area in which the user 

is located, or other factors, that are disproportion-

ately greater than the costs imposed on users in loca-

tions closer to such facilities or on users in locations 

with significantly greater population density. 
‘‘(2) INTERNET.—The term ‘Internet’ means the 

international computer network of both Federal and 

non-Federal interoperable packet switched data net-

works.’’ 

§ 5502. Purposes 

The purposes of this chapter are to help ensure 
the continued leadership of the United States in 
high-performance computing and its applica-
tions by— 

(1) expanding Federal support for research, 
development, and application of high-perform-
ance computing in order to— 

(A) expand the number of researchers, edu-
cators, and students with training in high- 
performance computing and access to high- 
performance computing resources; 

(B) promote the further development of an 
information infrastructure of data bases, 
services, access mechanisms, and research 
facilities available for use through the Inter-
net; 

(C) stimulate research on software tech-
nology; 

(D) promote the more rapid development 
and wider distribution of computing soft-
ware tools and applications software; 

(E) accelerate the development of comput-
ing systems and subsystems; 

(F) provide for the application of high-per-
formance computing to Grand Challenges; 
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(G) invest in basic research and education, 
and promote the inclusion of high-perform-
ance computing into educational institu-
tions at all levels; and 

(H) promote greater collaboration among 
government, Federal laboratories, industry, 
high-performance computing centers, and 
universities; 

(2) improving the interagency planning and 
coordination of Federal research and develop-
ment on high-performance computing and 
maximizing the effectiveness of the Federal 
Government’s high-performance computing 
network research and development programs; 

(3) promoting the more rapid development 
and wider distribution of networking manage-
ment and development tools; and 

(4) promoting the rapid adoption of open net-
work standards. 

(Pub. L. 102–194, § 3, Dec. 9, 1991, 105 Stat. 1594; 
Pub. L. 105–305, § 3(b), Oct. 28, 1998, 112 Stat. 
2920.) 

AMENDMENTS 

1998—Pub. L. 105–305, § 3(b)(1), substituted ‘‘Purposes’’ 

for ‘‘Purpose’’ as section catchline. 
Pub. L. 105–305, § 3(b)(2), substituted ‘‘purposes of this 

chapter are’’ for ‘‘purpose of this chapter is’’ in intro-

ductory provisions. 
Par. (1)(A). Pub. L. 105–305, § 3(b)(3), redesignated sub-

par. (B) as (A) and struck out former subpar. (A) which 

read as follows: ‘‘establish a high-capacity and high- 

speed National Research and Education Network;’’. 
Par. (1)(B). Pub. L. 105–305, § 3(b)(3), (4), redesignated 

subpar. (C) as (B) and substituted ‘‘Internet’’ for ‘‘Net-

work’’. Former subpar. (B) redesignated (A). 
Par. (1)(C) to (I). Pub. L. 105–305, § 3(b)(3), (5), redesig-

nated subpars. (D) to (I) as (C) to (H), respectively, and 

struck out ‘‘and’’ at end of par. (H). 
Par. (2). Pub. L. 105–305, § 3(b)(6), substituted ‘‘net-

work research and development programs;’’ for ‘‘ef-

forts.’’ 
Pars. (3), (4). Pub. L. 105–305, § 3(b)(7), added pars. (3) 

and (4). 

§ 5503. Definitions 

As used in this chapter, the term— 
(1) ‘‘Director’’ means the Director of the Of-

fice of Science and Technology Policy; 
(2) ‘‘Grand Challenge’’ means a fundamental 

problem in science or engineering, with broad 
economic and scientific impact, whose solu-
tion will require the application of high-per-
formance computing resources; 

(3) ‘‘high-performance computing’’ means 
advanced computing, communications, and in-
formation technologies, including scientific 
workstations, supercomputer systems (includ-
ing vector supercomputers and large scale par-
allel systems), high-capacity and high-speed 
networks, special purpose and experimental 
systems, and applications and systems soft-
ware; 

(4) ‘‘Internet’’ means the international com-
puter network of both Federal and non-Fed-
eral interoperable packet switched data net-
works; 

(5) ‘‘Network’’ means a computer network 
referred to as the National Research and Edu-
cation Network established under section 5512 
of this title; and 

(6) ‘‘Program’’ means the National High-Per-
formance Computing Program described in 
section 5511 of this title. 

(Pub. L. 102–194, § 4, Dec. 9, 1991, 105 Stat. 1595; 
Pub. L. 105–305, § 7(b), Oct. 28, 1998, 112 Stat. 
2924.) 

AMENDMENTS 

1998—Pars. (4) to (6). Pub. L. 105–305 added par. (4) and 

redesignated former pars. (4) and (5) as (5) and (6), re-

spectively. 

SUBCHAPTER I—HIGH-PERFORMANCE COM-
PUTING AND THE NATIONAL RESEARCH 
AND EDUCATION NETWORK 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 5521, 5522, 

5523, 5524, 5525, 5526 of this title. 

§ 5511. National High-Performance Computing 
Program 

(a) National High-Performance Computing Pro-
gram 

(1) The President shall implement a National 
High-Performance Computing Program, which 
shall— 

(A) establish the goals and priorities for 
Federal high-performance computing research, 
development, networking, and other activi-
ties; and 

(B) provide for interagency coordination of 
Federal high-performance computing research, 
development, networking, and other activities 
undertaken pursuant to the Program. 

(2) The Program shall— 
(A) provide for the development of tech-

nologies to advance the capacity and capabili-
ties of the Internet; 

(B) provide for high performance testbed 
networks to enable the research, development, 
and demonstration of advanced networking 
technologies and to develop and demonstrate 
advanced applications made possible by the 
existence of such testbed networks; 

(C) promote connectivity among computer 
networks of Federal agencies and depart-
ments; 

(D) provide for efforts to increase software 
availability, productivity, capability, port-
ability, and reliability; 

(E) provide for improved dissemination of 
Federal agency data and electronic informa-
tion; 

(F) provide for acceleration of the develop-
ment of high-performance computing systems, 
subsystems, and associated software; 

(G) provide for the technical support and re-
search and development of high-performance 
computing software and hardware needed to 
address Grand Challenges; 

(H) provide for educating and training addi-
tional undergraduate and graduate students in 
software engineering, computer science, li-
brary and information science, and computa-
tional science; and 

(I) provide— 
(i) for the security requirements, policies, 

and standards necessary to protect Federal 
research computer networks and informa-
tion resources accessible through Federal re-
search computer networks, including re-
search required to establish security stand-
ards for high-performance computing sys-
tems and networks; and 
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(ii) that agencies and departments identi-
fied in the annual report submitted under 
paragraph (3)(A) shall define and implement 
a security plan consistent with the Program 
and with applicable law. 

(3) The Director shall— 
(A) submit to the Congress an annual report, 

along with the President’s annual budget re-
quest, describing the implementation of the 
Program; 

(B) provide for interagency coordination of 
the Program; and 

(C) consult with academic, State, industry, 
and other appropriate groups conducting re-
search on and using high-performance comput-
ing. 

(4) The annual report submitted under para-
graph (3)(A) shall— 

(A) include a detailed description of the 
goals and priorities established by the Presi-
dent for the Program; 

(B) set forth the relevant programs and ac-
tivities, for the fiscal year with respect to 
which the budget submission applies, of each 
Federal agency and department, including— 

(i) the Department of Agriculture; 
(ii) the Department of Commerce; 
(iii) the Department of Defense; 
(iv) the Department of Education; 
(v) the Department of Energy; 
(vi) the Department of Health and Human 

Services; 
(vii) the Department of the Interior; 
(viii) the Environmental Protection Agen-

cy; 
(ix) the National Aeronautics and Space 

Administration; 
(x) the National Science Foundation; and 
(xi) such other agencies and departments 

as the President or the Director considers 
appropriate; 

(C) describe the levels of Federal funding for 
the fiscal year during which such report is 
submitted, and the levels proposed for the fis-
cal year with respect to which the budget sub-
mission applies, for specific activities, includ-
ing education, research, hardware and soft-
ware development, and support for the estab-
lishment of the Network; 

(D) describe the levels of Federal funding for 
each agency and department participating in 
the Program for the fiscal year during which 
such report is submitted, and the levels pro-
posed for the fiscal year with respect to which 
the budget submission applies; 

(E) include the report of the Secretary of 
Energy required by section 5523(d) of this title; 
and 

(F) include an analysis of the progress made 
toward achieving the goals and priorities es-
tablished for the Program. 

(b) Advisory committee 

The President shall establish an advisory com-
mittee on high-performance computing consist-
ing of non-Federal members, including rep-
resentatives of the research, education, and li-
brary communities, network providers, and in-
dustry, who are specially qualified to provide 
the Director with advice and information on 

high-performance computing. The recommenda-
tions of the advisory committee shall be consid-
ered in reviewing and revising the Program. The 
advisory committee shall provide the Director 
with an independent assessment of— 

(1) progress made in implementing the Pro-
gram; 

(2) the need to revise the Program; 
(3) the balance between the components of 

the Program; 
(4) whether the research and development 

undertaken pursuant to the Program is help-
ing to maintain United States leadership in 
computing technology; and 

(5) other issues identified by the Director. 

(c) Office of Management and Budget 

(1) Each Federal agency and department par-
ticipating in the Program shall, as part of its 
annual request for appropriations to the Office 
of Management and Budget, submit a report to 
the Office of Management and Budget which— 

(A) identifies each element of its high-per-
formance computing activities which contrib-
utes directly to the Program or benefits from 
the Program; and 

(B) states the portion of its request for ap-
propriations that is allocated to each such ele-
ment. 

(2) The Office of Management and Budget shall 
review each such report in light of the goals, 
priorities, and agency and departmental respon-
sibilities set forth in the annual report submit-
ted under subsection (a)(3)(A) of this section, 
and shall include, in the President’s annual 
budget estimate, a statement of the portion of 
each appropriate agency’s or department’s an-
nual budget estimate relating to its activities 
undertaken pursuant to the Program. 

(Pub. L. 102–194, title I, § 101, Dec. 9, 1991, 105 
Stat. 1595; Pub. L. 104–66, title I, § 1052(k), Dec. 
21, 1995, 109 Stat. 719; Pub. L. 105–305, § 4, Oct. 28, 
1998, 112 Stat. 2921.) 

AMENDMENTS 

1998—Subsec. (a)(2)(A), (B). Pub. L. 105–305, § 4(a), 

amended subpars. (A) and (B) generally. Prior to 

amendment, subpars. read as follows: 

‘‘(A) provide for the establishment of policies for 

management and access to the Network; 

‘‘(B) provide for oversight of the operation and evo-

lution of the Network;’’. 

Subsec. (b). Pub. L. 105–305, § 4(b), struck out ‘‘High- 

performance computing’’ before ‘‘advisory committee’’ 

in heading. 

1995—Subsec. (a)(4)(D) to (F). Pub. L. 104–66 struck 

out ‘‘and’’ at end of subpar. (D), added subpar. (E), and 

redesignated former subpar. (E) as (F). 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees established after Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period beginning on the date of their establishment, 

unless, in the case of a committee established by the 

President or an officer of the Federal Government, such 

committee is renewed by appropriate action prior to 

the expiration of such 2-year period, or in the case of 

a committee established by the Congress, its duration 

is otherwise provided for by law. See section 14 of Pub. 

L. 92–463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 



Page 1577 TITLE 15—COMMERCE AND TRADE § 5512 

EX. ORD. NO. 13035. PRESIDENT’S INFORMATION 

TECHNOLOGY ADVISORY COMMITTEE 

Ex. Ord. No. 13035, Feb. 11, 1997, 62 F.R. 7131, as 

amended by Ex. Ord. No. 13092, July 24, 1998, 63 F.R. 

40167; Ex. Ord. No. 13113, Feb. 10, 1999, 64 F.R. 7489; Ex. 

Ord. No. 13200, Feb. 11, 2001, 66 F.R. 10183; Ex. Ord. No. 

13215, May 31, 2001, 66 F.R. 30285, provided: 

By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, including the High-Performance Computing 

Act of 1991 (Public Law 102–194) (‘‘Act’’) [15 U.S.C. 5501 

et seq.], as amended by the Next Generation Internet 

Research Act of 1998 (Public Law 105–305) (‘‘Research 

Act’’) [see Short Title of 1998 Amendment note set out 

under section 5501 of this title], and in order to estab-

lish an advisory committee on high-performance com-

puting and communications, Information Technology 

[sic], and the Next Generation Internet, it is hereby or-

dered as follows: 

SECTION 1. Establishment. There is established the 

‘‘President’s Information Technology Advisory Com-

mittee’’ (‘‘Committee’’). The Committee shall consist 

of not more than 30 nonfederal members appointed by 

the President, including representatives of the re-

search, education, and library communities, network 

providers, and representatives from critical industries. 

Members appointed prior to June 1, 2001, shall serve 

until December 1, 2001, unless reappointed by the Presi-

dent. Members appointed or reappointed on or after 

June 1, 2001, shall serve for no more than 2 years from 

the date of their appointment, unless their period of 

service is extended by the President. The President 

shall designate two co-chairs from among the members 

of the Committee. A co-chair may serve for a term of 

2 years or until the end of his or her service as a mem-

ber of the Committee, whichever is the shorter period. 

SEC. 2. Functions. (a) The Committee shall provide the 

National Science and Technology Council (NSTC), 

through the Director of the Office of Science and Tech-

nology Policy (‘‘Director’’), with advice and informa-

tion on high-performance computing and communica-

tions, information technology, and the Next Genera-

tion Internet. The Committee shall provide an inde-

pendent assessment of: 

(1) progress made in implementing the High-Perform-

ance Computing and Communications (HPCC) Program; 

(2) progress in designing and implementing the Next 

Generation Internet initiative; 

(3) the need to revise the HPCC Program; 

(4) balance among components of the HPCC Program; 

(5) whether the research and development undertaken 

pursuant to the HPCC Program is helping to maintain 

United States leadership in advanced computing and 

communications technologies and their applications; 

and 

(6) other issues as specified by the Director. 

(b) The Committee shall carry out its responsibilities 

under the Research Act in the manner described in the 

Research Act. 

SEC. 3. Administration. To the extent permitted by law 

and subject to the availability of appropriations, the 

Department of Defense shall provide the financial and 

administrative support for the Committee. Further, the 

Director of the National Coordination Office for Com-

puting Information, and Communications (‘‘Director of 

the NCO’’) shall provide such coordination and tech-

nical assistance to the Committee as the co-chairs of 

the Committee may request. 

(a) The heads of executive agencies shall, to the ex-

tent permitted by law, provide to the Committee such 

information as it may require for the purpose of carry-

ing out its functions. 

(b) The co-chairs may, from time to time, invite ex-

perts to submit information to the Committee and may 

form subcommittees or working groups within the 

Committee to review specific issues. 

(c) Members of the Committee shall serve without 

compensation but shall be allowed travel expenses, in-

cluding per diem in lieu of subsistence, as authorized 

by law for persons serving intermittently in the Gov-

ernment service (5 U.S.C. 5701–5707). 

SEC. 4. General. (a) Notwithstanding any other Execu-

tive order, the functions of the President under the 

Federal Advisory Committee Act, as amended [5 App. 

U.S.C.], except that of reporting to the Congress, that 

are applicable to the Committee shall be performed by 

the Director of the NCO in accordance with guidelines 

that have been issued by the Administrator of General 

Services. 

(b) The Committee shall terminate June 1, 2003., [sic] 

unless extended by the President prior to such date. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 5503, 5513, 5523, 

5528 of this title. 

§ 5512. National Research and Education Net-
work 

(a) Establishment 

As part of the Program, the National Science 
Foundation, the Department of Defense, the De-
partment of Energy, the Department of Com-
merce, the National Aeronautics and Space Ad-
ministration, and other agencies participating 
in the Program shall support the establishment 
of the National Research and Education Net-
work, portions of which shall, to the extent 
technically feasible, be capable of transmitting 
data at one gigabit per second or greater by 1996. 
The Network shall provide for the linkage of re-
search institutions and educational institutions, 
government, and industry in every State. 

(b) Access 

Federal agencies and departments shall work 
with private network service providers, State 
and local agencies, libraries, educational insti-
tutions and organizations, and others, as appro-
priate, in order to ensure that the researchers, 
educators, and students have access, as appro-
priate, to the Network. The Network is to pro-
vide users with appropriate access to high-per-
formance computing systems, electronic infor-
mation resources, other research facilities, and 
libraries. The Network shall provide access, to 
the extent practicable, to electronic information 
resources maintained by libraries, research fa-
cilities, publishers, and affiliated organizations. 

(c) Network characteristics 

The Network shall— 
(1) be developed and deployed with the com-

puter, telecommunications, and information 
industries; 

(2) be designed, developed, and operated in 
collaboration with potential users in govern-
ment, industry, and research institutions and 
educational institutions; 

(3) be designed, developed, and operated in a 
manner which fosters and maintains competi-
tion and private sector investment in high- 
speed data networking within the tele-
communications industry; 

(4) be designed, developed, and operated in a 
manner which promotes research and develop-
ment leading to development of commercial 
data communications and telecommunications 
standards, whose development will encourage 
the establishment of privately operated high- 
speed commercial networks; 

(5) be designed and operated so as to ensure 
the continued application of laws that provide 
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1 See References in Text note below. 

network and information resources security 
measures, including those that protect copy-
right and other intellectual property rights, 
and those that control access to data bases 
and protect national security; 

(6) have accounting mechanisms which allow 
users or groups of users to be charged for their 
usage of copyrighted materials available over 
the Network and, where appropriate and tech-
nically feasible, for their usage of the Net-
work; 

(7) ensure the interoperability of Federal 
and non-Federal computer networks, to the 
extent appropriate, in a way that allows au-
tonomy for each component network; 

(8) be developed by purchasing standard 
commercial transmission and network serv-
ices from vendors whenever feasible, and by 
contracting for customized services when not 
feasible, in order to minimize Federal invest-
ment in network hardware; 

(9) support research and development of net-
working software and hardware; and 

(10) serve as a test bed for further research 
and development of high-capacity and high- 
speed computing networks and demonstrate 
how advanced computers, high-capacity and 
high-speed computing networks, and data 
bases can improve the national information 
infrastructure. 

(d) Defense Advanced Research Projects Agency 
responsibility 

As part of the Program, the Department of De-
fense, through the Defense Advanced Research 
Projects Agency, shall support research and de-
velopment of advanced fiber optics technology, 
switches, and protocols needed to develop the 
Network. 

(e) Information services 

The Director shall assist the President in co-
ordinating the activities of appropriate agencies 
and departments to promote the development of 
information services that could be provided over 
the Network. These services may include the 
provision of directories of the users and services 
on computer networks, data bases of unclassi-
fied Federal scientific data, training of users of 
data bases and computer networks, access to 
commercial information services for users of the 
Network, and technology to support computer- 
based collaboration that allows researchers and 
educators around the Nation to share informa-
tion and instrumentation. 

(f) Use of grant funds 

All Federal agencies and departments are au-
thorized to allow recipients of Federal research 
grants to use grant moneys to pay for computer 
networking expenses. 

(g) Report to Congress 

Within one year after December 9, 1991, the Di-
rector shall report to the Congress on— 

(1) effective mechanisms for providing oper-
ating funds for the maintenance and use of the 
Network, including user fees, industry sup-
port, and continued Federal investment; 

(2) the future operation and evolution of the 
Network; 

(3) how commercial information service pro-
viders could be charged for access to the Net-

work, and how Network users could be charged 
for such commercial information services; 

(4) the technological feasibility of allowing 
commercial information service providers to 
use the Network and other federally funded re-
search networks; 

(5) how to protect the copyrights of material 
distributed over the Network; and 

(6) appropriate policies to ensure the secu-
rity of resources available on the Network and 
to protect the privacy of users of networks. 

(Pub. L. 102–194, title I, § 102, Dec. 9, 1991, 105 
Stat. 1598.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5503 of this title. 

§ 5513. Next Generation Internet 

(a) Establishment 

The National Science Foundation, the Depart-
ment of Energy, the National Institutes of 
Health, the National Aeronautics and Space Ad-
ministration, and the National Institute of 
Standards and Technology may support the 
Next Generation Internet program. The objec-
tives of the Next Generation Internet program 
shall be to— 

(1) support research, development, and dem-
onstration of advanced networking tech-
nologies to increase the capabilities and im-
prove the performance of the Internet; 

(2) develop an advanced testbed network 
connecting a significant number of research 
sites, including universities, Federal research 
institutions, and other appropriate research 
partner institutions, to support networking 
research and to demonstrate new networking 
technologies; and 

(3) develop and demonstrate advanced Inter-
net applications that meet important national 
goals or agency mission needs, and that are 
supported by the activities described in para-
graphs (1) and (2). 

(b) Duties of Advisory Committee 

The President’s Information Technology Advi-
sory Committee (established pursuant to section 
5511(b) of this title by Executive Order No. 13035 
of February 11, 1997 (62 F.R. 7131), as amended by 
Executive Order No. 13092 of July 24, 1998), in ad-
dition to its functions under section 5511(b) of 
this title, shall— 

(1) assess the extent to which the Next Gen-
eration Internet program— 

(A) carries out the purposes of this chap-
ter; and 

(B) addresses concerns relating to, among 
other matters— 

(i) geographic penalties (as defined in 
section 7(1) of the Next Generation Inter-
net Research Act of 1998); 1 

(ii) the adequacy of access to the Inter-
net by Historically Black Colleges and 
Universities, Hispanic Serving Institu-
tions, and small colleges and universities 
(whose enrollment is less than 5,000) and 
the degree of participation of those insti-
tutions in activities described in sub-
section (a) of this section; and 
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(iii) technology transfer to and from the 
private sector; 

(2) review the extent to which the role of 
each Federal agency and department involved 
in implementing the Next Generation Internet 
program is clear and complementary to, and 
non-duplicative of, the roles of other partici-
pating agencies and departments; 

(3) assess the extent to which Federal sup-
port of fundamental research in computing is 
sufficient to maintain the Nation’s critical 
leadership in this field; and 

(4) make recommendations relating to its 
findings under paragraphs (1), (2), and (3). 

(c) Reports 

The Advisory Committee shall review imple-
mentation of the Next Generation Internet pro-
gram and shall report, not less frequently than 
annually, to the President, the Committee on 
Commerce, Science, and Transportation, the 
Committee on Appropriations, and the Commit-
tee on Armed Services of the Senate, and the 
Committee on Science, the Committee on Ap-
propriations, and the Committee on Armed 
Services of the House of Representatives on its 
findings and recommendations for the preceding 
fiscal year. The first such report shall be sub-
mitted 6 months after October 28, 1998, and the 
last report shall be submitted by September 30, 
2000. 

(d) Authorization of appropriations 

There are authorized to be appropriated for 
the purposes of this section— 

(1) for the Department of Energy, $22,000,000 
for fiscal year 1999 and $25,000,000 for fiscal 
year 2000; 

(2) for the National Science Foundation, 
$25,000,000 for fiscal year 1999 and $25,000,000 for 
fiscal year 2000, as authorized in the National 
Science Foundation Authorization Act of 1998; 

(3) for the National Institutes of Health, 
$5,000,000 for fiscal year 1999 and $7,500,000 for 
fiscal year 2000; 

(4) for the National Aeronautics and Space 
Administration, $10,000,000 for fiscal year 1999 
and $10,000,000 for fiscal year 2000; and 

(5) for the National Institute of Standards 
and Technology, $5,000,000 for fiscal year 1999 
and $7,500,000 for fiscal year 2000. 

Such funds may not be used for routine upgrades 
to existing federally funded communication net-
works. 

(Pub. L. 102–194, title I, § 103, as added Pub. L. 
105–305, § 5, Oct. 28, 1998, 112 Stat. 2921; amended 
Pub. L. 106–65, div. A, title X, § 1067(20), Oct. 5, 
1999, 113 Stat. 775.) 

REFERENCES IN TEXT 

Executive Order No. 13035, referred to in subsec. (b), 

is set out as a note under section 5511 of this title. 

Section 7(1) of the Next Generation Internet Research 

Act of 1998, referred to in subsec. (b)(1)(B)(i), probably 

means section 7(a)(1) of Pub. L. 105–305, which is set out 

as a note under section 5501 of this title. 

The National Science Foundation Authorization Act 

of 1998, referred to in subsec. (d)(2), is Pub. L. 105–207, 

July 29, 1998, 112 Stat. 869. For complete classification 

of this Act to the Code, see Short Title of 1998 Amend-

ment note set out under section 1861 of Title 42, The 

Public Health and Welfare, and Tables. 

AMENDMENTS 

1999—Subsec. (c). Pub. L. 106–65 substituted ‘‘Commit-

tee on Armed Services of the House’’ for ‘‘Committee 

on National Security of the House’’. 

SUBCHAPTER II—AGENCY ACTIVITIES 

§ 5521. National Science Foundation activities 

(a) General responsibilities 

As part of the Program described in sub-
chapter I of this chapter— 

(1) the National Science Foundation shall 
provide computing and networking infrastruc-
ture support for all science and engineering 
disciplines, and support basic research and 
human resource development in all aspects of 
high-performance computing and advanced 
high-speed computer networking; 

(2) to the extent that colleges, universities, 
and libraries cannot connect to the Network 
with the assistance of the private sector, the 
National Science Foundation shall have pri-
mary responsibility for assisting colleges, uni-
versities, and libraries to connect to the Net-
work; 

(3) the National Science Foundation shall 
serve as the primary source of information on 
access to and use of the Network; and 

(4) the National Science Foundation shall 
upgrade the National Science Foundation 
funded network, assist regional networks to 
upgrade their capabilities, and provide other 
Federal departments and agencies the oppor-
tunity to connect to the National Science 
Foundation funded network. 

(b) Authorization of appropriations 

From sums otherwise authorized to be appro-
priated, there are authorized to be appropriated 
to the National Science Foundation for the pur-
poses of the Program $213,000,000 for fiscal year 
1992; $262,000,000 for fiscal year 1993; $305,000,000 
for fiscal year 1994; $354,000,000 for fiscal year 
1995; and $413,000,000 for fiscal year 1996. 

(Pub. L. 102–194, title II, § 201, Dec. 9, 1991, 105 
Stat. 1599.) 

§ 5522. National Aeronautics and Space Adminis-
tration activities 

(a) General responsibilities 

As part of the Program described in sub-
chapter I of this chapter, the National Aero-
nautics and Space Administration shall conduct 
basic and applied research in high-performance 
computing, particularly in the field of computa-
tional science, with emphasis on aerospace sci-
ences, earth and space sciences, and remote ex-
ploration and experimentation. 

(b) Authorization of appropriations 

From sums otherwise authorized to be appro-
priated, there are authorized to be appropriated 
to the National Aeronautics and Space Adminis-
tration for the purposes of the Program 
$72,000,000 for fiscal year 1992; $107,000,000 for fis-
cal year 1993; $134,000,000 for fiscal year 1994; 
$151,000,000 for fiscal year 1995; and $145,000,000 
for fiscal year 1996. 

(Pub. L. 102–194, title II, § 202, Dec. 9, 1991, 105 
Stat. 1600.) 
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§ 5523. Department of Energy activities 

(a) General responsibilities 

As part of the Program described in sub-
chapter I of this chapter, the Secretary of En-
ergy shall— 

(1) perform research and development on, 
and systems evaluations of, high-performance 
computing and communications systems; 

(2) conduct computational research with em-
phasis on energy applications; 

(3) support basic research, education, and 
human resources in computational science; 
and 

(4) provide for networking infrastructure 
support for energy-related mission activities. 

(b) Collaborative Consortia 

In accordance with the Program, the Sec-
retary of Energy shall establish High-Perform-
ance Computing Research and Development Col-
laborative Consortia by soliciting and selecting 
proposals. Each Collaborative Consortium 
shall— 

(1) conduct research directed at scientific 
and technical problems whose solutions re-
quire the application of high-performance 
computing and communications resources; 

(2) promote the testing and uses of new types 
of high-performance computing and related 
software and equipment; 

(3) serve as a vehicle for participating ven-
dors of high-performance computing systems 
to test new ideas and technology in a sophisti-
cated computing environment; and 

(4) be led by a Department of Energy na-
tional laboratory, and include participants 
from Federal agencies and departments, re-
searchers, private industry, educational insti-
tutions, and others as the Secretary of Energy 
may deem appropriate. 

(c) Technology transfer 

The results of research and development car-
ried out under this section shall be transferred 
to the private sector and others in accordance 
with applicable law. 

(d) Reports 

Not later than 1 year after December 21, 1995, 
and thereafter as part of the report required 
under section 5511(a)(3)(A) of this title, the Sec-
retary of Energy shall report on activities taken 
to carry out this chapter. 

(e) Authorization of appropriations 

(1) There are authorized to be appropriated to 
the Secretary of Energy for the purposes of the 
Program $93,000,000 for fiscal year 1992; 
$110,000,000 for fiscal year 1993; $138,000,000 for 
fiscal year 1994: 1 $157,000,000 for fiscal year 1995; 
and $169,000,000 for fiscal year 1996. 

(2) There are authorized to be appropriated to 
the Secretary of Energy for fiscal years 1992, 
1993, 1994, 1995, and 1996, such funds as may be 
necessary to carry out the activities that are 
not part of the Program but are authorized by 
this section. 

(Pub. L. 102–194, title II, § 203, Dec. 9, 1991, 105 
Stat. 1600; Pub. L. 104–66, title I, § 1052(j), Dec. 21, 
1995, 109 Stat. 719.) 

CODIFICATION 

December 21, 1995, referred to in subsec. (d), was in 

the original ‘‘the date of enactment of this subsection’’, 

which was translated as meaning the date of enactment 

of Pub. L. 104–66, which amended subsec. (d) generally, 

to reflect the probable intent of Congress. 

AMENDMENTS 

1995—Subsec. (d). Pub. L. 104–66 amended heading and 

text of subsec. (d) generally. Prior to amendment, text 

read as follows: ‘‘Within one year after December 9, 

1991, and every year thereafter, the Secretary of Energy 

shall transmit to the Congress a report on activities 

taken to carry out this chapter.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5511 of this title. 

§ 5524. Department of Commerce activities 

(a) General responsibilities 

As part of the Program described in sub-
chapter I of this chapter— 

(1) the National Institute of Standards and 
Technology shall— 

(A) conduct basic and applied measure-
ment research needed to support various 
high-performance computing systems and 
networks; 

(B) develop and propose standards and 
guidelines, and develop measurement tech-
niques and test methods, for the interoper-
ability of high-performance computing sys-
tems in networks and for common user 
interfaces to systems; and 

(C) be responsible for developing bench-
mark tests and standards for high-perform-
ance computing systems and software; and 

(2) the National Oceanic and Atmospheric 
Administration shall conduct basic and ap-
plied research in weather prediction and ocean 
sciences, particularly in development of new 
forecast models, in computational fluid dy-
namics, and in the incorporation of evolving 
computer architectures and networks into the 
systems that carry out agency missions. 

(b) High-performance computing and network 
security 

Pursuant to the Computer Security Act of 1987 
(Public Law 100–235; 101 Stat. 1724), the National 
Institute of Standards and Technology shall be 
responsible for developing and proposing stand-
ards and guidelines needed to assure the cost-ef-
fective security and privacy of sensitive infor-
mation in Federal computer systems. 

(c) Study of impact of Federal procurement regu-
lations 

(1) The Secretary of Commerce shall conduct a 
study to— 

(A) evaluate the impact of Federal procure-
ment regulations that require that contrac-
tors providing software to the Federal Govern-
ment share the rights to proprietary software 
development tools that the contractors use to 
develop the software; and 

(B) determine whether such regulations dis-
courage development of improved software de-
velopment tools and techniques. 

(2) The Secretary of Commerce shall, within 
one year after December 9, 1991, report to the 



Page 1581 TITLE 15—COMMERCE AND TRADE § 5528 

Congress regarding the results of the study con-
ducted under paragraph (1). 

(d) Authorization of appropriations 

From sums otherwise authorized to be appro-
priated, there are authorized to be appro-
priated— 

(1) to the National Institute of Standards 
and Technology for the purposes of the Pro-
gram $3,000,000 for fiscal year 1992; $4,000,000 
for fiscal year 1993; $5,000,000 for fiscal year 
1994; $6,000,000 for fiscal year 1995; and 
$7,000,000 for fiscal year 1996; and 

(2) to the National Oceanic and Atmospheric 
Administration for the purposes of the Pro-
gram $2,500,000 for fiscal year 1992; $3,000,000 
for fiscal year 1993; $3,500,000 for fiscal year 
1994; $4,000,000 for fiscal year 1995; and 
$4,500,000 for fiscal year 1996. 

(Pub. L. 102–194, title II, § 204, Dec. 9, 1991, 105 
Stat. 1601.) 

REFERENCES IN TEXT 

The Computer Security Act of 1987, referred to in sub-

sec. (b), is Pub. L. 100–235, Jan. 8, 1988, 101 Stat. 1724, 

which enacted sections 278g–3 and 278g–4 of this title, 

amended section 272 of this title and section 759 of Title 

40, Public Buildings, Property, and Works, and enacted 

provisions set out as notes under section 271 of this 

title and section 1441 of Title 40. For complete classi-

fication of this Act to the Code, see Tables. 

§ 5525. Environmental Protection Agency activi-
ties 

(a) General responsibilities 

As part of the Program described in sub-
chapter I of this chapter, the Environmental 
Protection Agency shall conduct basic and ap-
plied research directed toward the advancement 
and dissemination of computational techniques 
and software tools which form the core of eco-
system, atmospheric chemistry, and atmos-
pheric dynamics models. 

(b) Authorization of appropriations 

From sums otherwise authorized to be appro-
priated, there are authorized to be appropriated 
to the Environmental Protection Agency for the 
purposes of the Program $5,000,000 for fiscal year 
1992; $5,500,000 for fiscal year 1993; $6,000,000 for 
fiscal year 1994; $6,500,000 for fiscal year 1995; and 
$7,000,000 for fiscal year 1996. 

(Pub. L. 102–194, title II, § 205, Dec. 9, 1991, 105 
Stat. 1602.) 

§ 5526. Role of Department of Education 

(a) General responsibilities 

As part of the Program described in sub-
chapter I of this chapter, the Secretary of Edu-
cation is authorized to conduct basic and ap-
plied research in computational research with 
an emphasis on the coordination of activities 
with libraries, school facilities, and education 
research groups with respect to the advance-
ment and dissemination of computational 
science and the development, evaluation and ap-
plication of software capabilities. 

(b) Authorization of appropriations 

From sums otherwise authorized to be appro-
priated, there are authorized to be appropriated 

to the Department of Education for the purposes 
of this section $1,500,000 for fiscal year 1992; 
$1,700,000 for fiscal year 1993; $1,900,000 for fiscal 
year 1994; $2,100,000 for fiscal year 1995; and 
$2,300,000 for fiscal year 1996. 

(Pub. L. 102–194, title II, § 206, Dec. 9, 1991, 105 
Stat. 1602.) 

§ 5527. Miscellaneous provisions 

(a) Nonapplicability 

Except to the extent the appropriate Federal 
agency or department head determines, the pro-
visions of this chapter shall not apply to— 

(1) programs or activities regarding com-
puter systems that process classified informa-
tion; or 

(2) computer systems the function, oper-
ation, or use of which are those delineated in 
paragraphs (1) through (5) of section 2315(a) of 
title 10. 

(b) Acquisition of prototype and early produc-
tion models 

In accordance with Federal contracting law, 
Federal agencies and departments participating 
in the Program may acquire prototype or early 
production models of new high-performance 
computing systems and subsystems to stimulate 
hardware and software development. Items of 
computing equipment acquired under this sub-
section shall be considered research computers 
for purposes of applicable acquisition regula-
tions. 

(Pub. L. 102–194, title II, § 207, Dec. 9, 1991, 105 
Stat. 1602.) 

§ 5528. Fostering United States competitiveness 
in high-performance computing and related 
activities 

(a) Findings 

The Congress finds the following: 
(1) High-performance computing and associ-

ated technologies are critical to the United 
States economy. 

(2) While the United States has led the de-
velopment of high-performance computing, 
United States industry is facing increasing 
global competition. 

(3) Despite existing international agree-
ments on fair competition and nondiscrimina-
tion in government procurements, there is in-
creasing concern that such agreements are not 
being honored, that more aggressive enforce-
ment of such agreements is needed, and that 
additional steps may be required to ensure fair 
global competition, particularly in high-tech-
nology fields such as high-performance com-
puting and associated technologies. 

(4) It is appropriate for Federal agencies and 
departments to use the funds authorized for 
the Program in a manner which most effec-
tively fosters the maintenance and develop-
ment of United States leadership in high-per-
formance computers and associated tech-
nologies in and for the benefit of the United 
States. 

(5) It is appropriate for Federal agencies and 
departments to use the funds authorized for 
the Program in a manner, consistent with the 
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Trade Agreements Act of 1979 (19 U.S.C. 2501 et 
seq.), which most effectively fosters reciprocal 
competitive procurement treatment by foreign 
governments for United States high-perform-
ance computing and associated technology 
products and suppliers. 

(b) Annual report 

(1) Report 

The Director shall submit an annual report 
to Congress that identifies— 

(A) any grant, contract, cooperative agree-
ment, or cooperative research and develop-
ment agreement (as defined under section 
3710a(d)(1) of this title) made or entered into 
by any Federal agency or department for re-
search and development under the Program 
with— 

(i) any company other than a company 
that is either incorporated or located in 
the United States, and that has majority 
ownership by individuals who are citizens 
of the United States; or 

(ii) any educational institution or non-
profit institution located outside the 
United States; and 

(B) any procurement exceeding $1,000,000 
by any Federal agency or department under 
the Program for— 

(i) unmanufactured articles, materials, 
or supplies mined or produced outside the 
United States; or 

(ii) manufactured articles, materials, or 
supplies other than those manufactured in 
the United States substantially all from 
articles, materials, or supplies mined, pro-
duced, or manufactured in the United 
States, 

under the meaning of title III of the Act of 
March 3, 1933 (41 U.S.C. 10a–10d; 1 popularly 
known as the Buy American Act) as amend-
ed by the Buy American Act of 1988. 

(2) Consolidation of reports 

The report required by this subsection may 
be included with the report required by sec-
tion 5511(a)(3)(A) of this title. 

(c) Review of Supercomputer Agreement 

(1) Report 

The Under Secretary for Technology Admin-
istration of the Department of Commerce (in 
this subsection referred to as the ‘‘Under Sec-
retary’’) shall conduct a comprehensive study 
of the revised ‘‘Procedures to Introduce Super-
computers’’ and the accompanying exchange 
of letters between the United States and 
Japan dated June 15, 1990 (commonly referred 
to as the ‘‘Supercomputer Agreement’’) to de-
termine whether the goals and objectives of 
such Agreement have been met and to analyze 
the effects of such Agreement on United 
States and Japanese supercomputer manufac-
turers. Within 180 days after December 9, 1991, 
the Under Secretary shall submit a report to 
Congress containing the results of such study. 

(2) Consultation 

In conducting the comprehensive study 
under this subsection, the Under Secretary 

shall consult with approprite 2 Federal agen-
cies and departments and with United States 
manufacturers of supercomputers and other 
appropriate private sector entities. 

(d) Application of Buy American Act 

This chapter does not affect the applicability 
of title III of the Act of March 3, 1933 (41 U.S.C. 
10a–10d; 1 popularly known as the Buy American 
Act), as amended by the Buy American Act of 
1988, to procurements by Federal agencies and 
departments undertaken as a part of the Pro-
gram. 

(Pub. L. 102–194, title II, § 208, Dec. 9, 1991, 105 
Stat. 1603.) 

REFERENCES IN TEXT 

The Trade Agreements Act of 1979, referred to in sub-

sec. (a)(5), is Pub. L. 96–39, July 26, 1979, 93 Stat. 144, as 

amended. For complete classification of this Act to the 

Code, see References in Text note set out under section 

2501 of Title 19, Customs Duties, and Tables. 
Title III of the Act of March 3, 1933, referred to in 

subsecs. (b)(1)(B) and (d), is title III of act Mar. 3, 1933, 

ch. 212, 47 Stat. 1520, as amended, known as the Buy 

American Act, which is classified generally to sections 

10a, 10b, and 10c of Title 41, Public Contracts. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 10a of Title 41 and 

Tables. Section 10d, included within the reference to 41 

U.S.C. 10a–10d, was enacted by act Oct. 29, 1949, ch. 787, 

title VI, § 633, 63 Stat. 1024, as amended, and was not 

part of title III of act Mar. 3, 1933. 
The Buy American Act of 1988, referred to in subsecs. 

(b)(1)(B) and (d), is title VII of Pub. L. 100–418, Aug. 23, 

1988, 102 Stat. 1545, which enacted section 10b–1 of Title 

41, Public Contracts, amended sections 2511 and 2515 of 

Title 19, Customs Duties, and sections 10a, 10b, 10c, and 

10d of Title 41, enacted provisions set out as notes 

under section 10a of Title 41, and amended provisions 

set out as notes under section 10c of Title 41. For com-

plete classification of this Act to the Code, see Short 

Title of 1988 Amendment note set out under section 10a 

of Title 41 and Tables. For termination of amendments 

made by this Act, see section 7004 of Pub. L. 100–418, set 

out as an Effective and Termination Dates of 1988 

Amendment note under section 10a of Title 41. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 

of law requiring submittal to Congress of any annual, 

semiannual, or other regular periodic report listed in 

House Document No. 103–7 (in which a report required 

under subsec. (b)(1) of this section is listed on page 185), 

see section 3003 of Pub. L. 104–66, as amended, set out 

as a note under section 1113 of Title 31, Money and Fi-

nance. 

CHAPTER 82—LAND REMOTE SENSING 
POLICY 

Sec. 

5601. Findings. 
5602. Definitions. 

SUBCHAPTER I—LANDSAT 

5611. Landsat Program Management. 
(a) Establishment. 
(b) Management plan. 
(c) Responsibilities. 
(d) Authority to contract. 
(e) Landsat advisory process. 

5612. Procurement of Landsat 7. 
(a) Contract negotiations. 

(b) Development and delivery consider-

ation. 
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Sec. 

(c) Notification of cost and schedule 

changes. 
(d) United States private sector entities. 

5613. Data policy for Landsat 4 through 6. 

(a) Contract negotiations. 

(b) Failure to reach agreement. 

5614. Transfer of Landsat 6 program responsibil-

ities. 

5615. Data policy for Landsat 7. 

(a) Landsat 7 data policy. 

(b) Additional data policy considerations. 

(c) Landsat 7 Data Policy Plan. 

(d) Reports. 

SUBCHAPTER II—LICENSING OF PRIVATE 

REMOTE SENSING SPACE SYSTEMS 

5621. General licensing authority. 

(a) Licensing authority of Secretary. 

(b) Compliance with law, regulations, 

international obligations, and na-

tional security. 

(c) Deadline for action on application. 

(d) Improper basis for denial. 

(e) Requirement to provide unenhanced 

data. 

5622. Conditions for operation. 

(a) License required for operation. 

(b) Licensing requirements. 

(c) Additional licensing requirements for 

Landsat 6 contractor. 

5623. Administrative authority of Secretary. 

(a) Functions. 

(b) Review of agency action. 

5624. Regulatory authority of Secretary. 

5625. Agency activities. 

(a) License application and issuance. 

(b) Assistance. 

(c) Agreements. 

(d) Applicability. 

(e) Effect on FCC authority. 

SUBCHAPTER III—RESEARCH, DEVELOPMENT, 

AND DEMONSTRATION 

5631. Continued Federal research and development. 

(a) Roles of NASA and Department of De-

fense. 

(b) Roles of Department of Agriculture 

and Department of the Interior. 

(c) Role of other Federal agencies. 

5632. Availability of federally gathered unenhanced 

data. 

(a) General rule. 

(b) Protection for commercial data dis-

tributor. 

5633. Technology demonstration program. 

(a) Establishment. 

(b) Execution of program. 

(c) Broad application. 

(d) Private sector funding. 

(e) Landsat Program Management co-

ordination. 

(f) Report to Congress. 

SUBCHAPTER IV—ASSESSING OPTIONS FOR 

SUCCESSOR LAND REMOTE SENSING SYSTEM 

5641. Assessing options for successor land remote 

sensing system. 

(a) Assessment. 

(b) Goals. 

(c) Preference for private sector system. 

SUBCHAPTER V—GENERAL PROVISIONS 

5651. Nondiscriminatory data availability. 

(a) General rule. 

(b) Exceptions. 

5652. Archiving of data. 

(a) Public interest. 

(b) Archiving practices. 

(c) Determination of content of basic 

data set. 

Sec. 

(d) Public domain. 
5653. Nonreproduction. 
5654. Reimbursement for assistance. 
5655. Acquisition of equipment. 
5656. Radio frequency allocation. 

(a) Application to Federal Communica-

tions Commission. 
(b) Deadline for FCC action. 
(c) Development and construction of 

United States systems. 
(d) Consistency with international obli-

gations and public interest. 
5657. Consultation. 

(a) Consultation with Secretary of De-

fense. 
(b) Consultation with Secretary of State. 
(c) Status report. 
(d) Reimbursements. 

5658. Enforcement. 
(a) In general. 
(b) Authority of Secretary. 
(c) Enforcement mechanisms. 
(d) Procedures and regulations. 

SUBCHAPTER VI—PROHIBITION OF 

COMMERCIALIZATION OF WEATHER SATELLITES 

5671. Prohibition. 
5672. Future considerations. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 49 section 70117. 

§ 5601. Findings 

The Congress finds and declares the following: 
(1) The continuous collection and utilization 

of land remote sensing data from space are of 
major benefit in studying and understanding 
human impacts on the global environment, in 
managing the Earth’s natural resources, in 
carrying out national security functions, and 
in planning and conducting many other activi-
ties of scientific, economic, and social impor-
tance. 

(2) The Federal Government’s Landsat sys-
tem established the United States as the world 
leader in land remote sensing technology. 

(3) The national interest of the United 
States lies in maintaining international lead-
ership in satellite land remote sensing and in 
broadly promoting the beneficial use of re-
mote sensing data. 

(4) The cost of Landsat data has impeded the 
use of such data for scientific purposes, such 
as for global environmental change research, 
as well as for other public sector applications. 

(5) Given the importance of the Landsat pro-
gram to the United States, urgent actions, in-
cluding expedited procurement procedures, are 
required to ensure data continuity. 

(6) Full commercialization of the Landsat 
program cannot be achieved within the fore-
seeable future, and thus should not serve as 
the near-term goal of national policy on land 
remote sensing; however, commercialization 
of land remote sensing should remain a long- 
term goal of United States policy. 

(7) Despite the success and importance of the 
Landsat system, funding and organizational 
uncertainties over the past several years have 
placed its future in doubt and have jeopardized 
United States leadership in land remote sens-
ing. 

(8) Recognizing the importance of the Land-
sat program in helping to meet national and 
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commercial objectives, the President ap-
proved, on February 11, 1992, a National Space 
Policy Directive which was developed by the 
National Space Council and commits the 
United States to ensuring the continuity of 
Landsat coverage into the 21st century. 

(9) Because Landsat data are particularly 
important for national security purposes and 
global environmental change research, man-
agement responsibilities for the program 
should be transferred from the Department of 
Commerce to an integrated program manage-
ment involving the Department of Defense and 
the National Aeronautics and Space Adminis-
tration. 

(10) Regardless of management responsibil-
ities for the Landsat program, the Nation’s 
broad civilian, national security, commercial, 
and foreign policy interests in remote sensing 
will best be served by ensuring that Landsat 
remains an unclassified program that operates 
according to the principles of open skies and 
nondiscriminatory access. 

(11) Technological advances aimed at reduc-
ing the size and weight of satellite systems 
hold the potential for dramatic reductions in 
the cost, and substantial improvements in the 
capabilities, of future land remote sensing sys-
tems, but such technological advances have 
not been demonstrated for land remote sens-
ing and therefore cannot be relied upon as the 
sole means of achieving data continuity for 
the Landsat program. 

(12) A technology demonstration program in-
volving advanced remote sensing technologies 
could serve a vital role in determining the de-
sign of a follow-on spacecraft to Landsat 7, 
while also helping to determine whether such 
a spacecraft should be funded by the United 
States Government, by the private sector, or 
by an international consortium. 

(13) To maximize the value of the Landsat 
program to the American public, unenhanced 
Landsat 4 through 6 data should be made 
available, at a minimum, to United States 
Government agencies, to global environmental 
change researchers, and to other researchers 
who are financially supported by the United 
States Government, at the cost of fulfilling 
user requests, and unenhanced Landsat 7 data 
should be made available to all users at the 
cost of fulfilling user requests. 

(14) To stimulate development of the com-
mercial market for unenhanced data and 
value-added services, the United States Gov-
ernment should adopt a data policy for Land-
sat 7 which allows competition within the pri-
vate sector for distribution of unenhanced 
data and value-added services. 

(15) Development of the remote sensing mar-
ket and the provision of commercial value- 
added services based on remote sensing data 
should remain exclusively the function of the 
private sector. 

(16) It is in the best interest of the United 
States to maintain a permanent, comprehen-
sive Government archive of global Landsat 
and other land remote sensing data for long- 
term monitoring and study of the changing 
global environment. 

(Pub. L. 102–555, § 2, Oct. 28, 1992, 106 Stat. 4163.) 

SHORT TITLE 

Section 1 of Pub. L. 102–555 provided that: ‘‘This Act 

[enacting this chapter and repealing chapter 68 (§ 4201 

et seq.) of this title] may be cited as the ‘Land Remote 

Sensing Policy Act of 1992’.’’ 

§ 5602. Definitions 

In this chapter, the following definitions 
apply: 

(1) The term ‘‘Administrator’’ means the Ad-
ministrator of the National Aeronautics and 
Space Administration. 

(2) The term ‘‘cost of fulfilling user re-
quests’’ means the incremental costs associ-
ated with providing product generation, repro-
duction, and distribution of unenhanced data 
in response to user requests and shall not in-
clude any acquisition, amortization, or depre-
ciation of capital assets originally paid for by 
the United States Government or other costs 
not specifically attributable to fulfilling user 
requests. 

(3) The term ‘‘data continuity’’ means the 
continued acquisition and availability of un-
enhanced data which are, from the point of 
view of the user— 

(A) sufficiently consistent (in terms of ac-
quisition geometry, coverage characteris-
tics, and spectral characteristics) with pre-
vious Landsat data to allow comparisons for 
global and regional change detection and 
characterization; and 

(B) compatible with such data and with 
methods used to receive and process such 
data. 

(4) The term ‘‘data preprocessing’’ may in-
clude— 

(A) rectification of system and sensor dis-
tortions in land remote sensing data as it is 
received directly from the satellite in prepa-
ration for delivery to a user; 

(B) registration of such data with respect 
to features of the Earth; and 

(C) calibration of spectral response with 
respect to such data, but does not include 
conclusions, manipulations, or calculations 
derived from such data, or a combination of 
such data with other data. 

(5) The term ‘‘land remote sensing’’ means 
the collection of data which can be processed 
into imagery of surface features of the Earth 
from an unclassified satellite or satellites, 
other than an operational United States Gov-
ernment weather satellite. 

(6) The term ‘‘Landsat Program Manage-
ment’’ means the integrated program manage-
ment structure— 

(A) established by, and responsible to, the 
Administrator and the Secretary of Defense 
pursuant to section 5611(a) of this title; and 

(B) consisting of appropriate officers and 
employees of the National Aeronautics and 
Space Administration, the Department of 
Defense, and any other United States Gov-
ernment agencies the President designates 
as responsible for the Landsat program. 

(7) The term ‘‘Landsat system’’ means Land-
sats 1, 2, 3, 4, 5, and 6, and any follow-on land 
remote sensing system operated and owned by 



Page 1585 TITLE 15—COMMERCE AND TRADE § 5611 

1 So in original. Probably should not be capitalized. 

the United States Government, along with any 
related ground equipment, systems, and facili-
ties owned by the United States Government. 

(8) The term ‘‘Landsat 6 contractor’’ means 
the private sector entity which was awarded 
the contract for spacecraft construction, oper-
ations, and data marketing rights for the 
Landsat 6 spacecraft. 

(9) The term ‘‘Landsat 7’’ means the follow- 
on satellite to Landsat 6. 

(10) The term ‘‘National Satellite Land Re-
mote Sensing Data Archive’’ means the ar-
chive established by the Secretary of the Inte-
rior pursuant to the archival responsibilities 
defined in section 5652 of this title. 

(11) The term ‘‘noncommercial purposes’’ re-
fers to those activities undertaken by individ-
uals or entities on the condition, upon receipt 
of unenhanced data, that— 

(A) such data shall not be used in connec-
tion with any bid for a commercial contract, 
development of a commercial product, or 
any other non-United States Government ac-
tivity that is expected, or has the potential, 
to be profitmaking; 

(B) the results of such activities are dis-
closed in a timely and complete fashion in 
the open technical literature or other meth-
od of public release, except when such disclo-
sure by the United States Government or its 
contractors would adversely affect the na-
tional security or foreign policy of the 
United States or violate a provision of law 
or regulation; and 

(C) such data shall not be distributed in 
competition with unenhanced data provided 
by the Landsat 6 contractor. 

(12) The term ‘‘Secretary’’ means the Sec-
retary of Commerce. 

(13) The term ‘‘unenhanced data’’ means 
land remote sensing signals or imagery prod-
ucts that are unprocessed or subject only to 
data preprocessing. 

(14) The term ‘‘United States Government 
and its affiliated users’’ means— 

(A) United States Government agencies; 
(B) researchers involved with the United 

States Global Change Research Program and 
its international counterpart programs; and 

(C) other researchers and international en-
tities that have signed with the United 
States Government a cooperative agreement 
involving the use of Landsat data for non-
commercial purposes. 

(Pub. L. 102–555, § 3, Oct. 28, 1992, 106 Stat. 4164.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning Pub. L. 102–555, Oct. 28, 1992, 106 

Stat. 4163, which is classified generally to this chapter. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 5601 of this title 

and Tables. 

SUBCHAPTER I—LANDSAT 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 5652 of this 

title. 

§ 5611. Landsat Program Management 

(a) Establishment 

The Administrator and the Secretary of De-
fense shall be responsible for management of the 
Landsat program. Such responsibility shall be 
carried out by establishing an integrated pro-
gram management structure for the Landsat 
system. 

(b) Management plan 

The Administrator, the Secretary of Defense, 
and any other United States Government offi-
cial the President designates as responsible for 
part of the Landsat program, shall establish, 
through a management plan, the roles, respon-
sibilities, and funding expectations for the 
Landsat Program 1 of the appropriate United 
States Government agencies. The management 
plan shall— 

(1) specify that the fundamental goal of the 
Landsat Program Management is the continu-
ity of unenhanced Landsat data through the 
acquisition and operation of a Landsat 7 sat-
ellite as quickly as practicable which is, at a 
minimum, functionally equivalent to the 
Landsat 6 satellite, with the addition of a 
tracking and data relay satellite communica-
tions capability; 

(2) include a baseline funding profile that— 
(A) is mutually acceptable to the National 

Aeronautics and Space Administration and 
the Department of Defense for the period 
covering the development and operation of 
Landsat 7; and 

(B) provides for total funding responsibil-
ity of the National Aeronautics and Space 
Administration and the Department of De-
fense, respectively, to be approximately 
equal to the funding responsibility of the 
other as spread across the development and 
operational life of Landsat 7; 

(3) specify that any improvements over the 
Landsat 6 functional equivalent capability for 
Landsat 7 will be funded by a specific sponsor-
ing agency or agencies, in a manner agreed to 
by the Landsat Program Management, if the 
required funding exceeds the baseline funding 
profile required by paragraph (2), and that ad-
ditional improvements will be sought only if 
the improvements will not jeopardize data 
continuity; and 

(4) provide for a technology demonstration 
program whose objective shall be the dem-
onstration of advanced land remote sensing 
technologies that may potentially yield a sys-
tem which is less expensive to build and oper-
ate, and more responsive to data users, than is 
the current Landsat system. 

(c) Responsibilities 

The Landsat Program Management shall be 
responsible for— 

(1) Landsat 7 procurement, launch, and oper-
ations; 

(2) ensuring that the operation of the Land-
sat system is responsive to the broad interests 
of the civilian, national security, commercial, 
and foreign users of the Landsat system; 
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(3) ensuring that all unenhanced Landsat 
data remain unclassified and that, except as 
provided in section 5656(a) and (b) of this title, 
no restrictions are placed on the availability 
of unenhanced data; 

(4) ensuring that land remote sensing data of 
high priority locations will be acquired by the 
Landsat 7 system as required to meet the 
needs of the United States Global Change Re-
search Program, as established in the Global 
Change Research Act of 1990 [15 U.S.C. 2921 et 
seq.], and to meet the needs of national secu-
rity users; 

(5) Landsat data responsibilities pursuant to 
this chapter; 

(6) oversight of Landsat contracts entered 
into under sections 5612 and 5613 of this title; 

(7) coordination of a technology demonstra-
tion program, pursuant to section 5633 of this 
title; and 

(8) ensuring that copies of data acquired by 
the Landsat system are provided to the Na-
tional Satellite Land Remote Sensing Data 
Archive. 

(d) Authority to contract 

The Landsat Program Management may, sub-
ject to appropriations and only under the exist-
ing contract authority of the United States Gov-
ernment agencies that compose the Landsat 
Program Management, enter into contracts with 
the private sector for services such as, but not 
limited to, satellite operations and data pre-
processing. 

(e) Landsat advisory process 

(1) Establishment 

The Landsat Program Management shall 
seek impartial advice and comments regarding 
the status, effectiveness, and operation of the 
Landsat system, using existing advisory com-
mittees and other appropriate mechanisms. 
Such advice shall be sought from individuals 
who represent— 

(A) a broad range of perspectives on basic 
and applied science and operational needs 
with respect to land remote sensing data; 

(B) the full spectrum of users of Landsat 
data, including representatives from United 
States Government agencies, State and local 
government agencies, academic institutions, 
nonprofit organizations, value-added compa-
nies, the agricultural, mineral extraction, 
and other user industries, and the public, 
and 

(C) a broad diversity of age groups, sexes, 
and races. 

(2) Reports 

Within 1 year after October 28, 1992, and bi-
ennially thereafter, the Landsat Program 
Management shall prepare and submit a report 
to the Congress which— 

(A) reports the public comments received 
pursuant to paragraph (1); and 

(B) includes— 
(i) a response to the public comments re-

ceived pursuant to paragraph (1); 
(ii) information on the volume of use, by 

category, of data from the Landsat sys-
tem; and 

(iii) any recommendations for policy or 
programmatic changes to improve the 

utility and operation of the Landsat sys-
tem. 

(Pub. L. 102–555, title I, § 101, Oct. 28, 1992, 106 
Stat. 4166.) 

REFERENCES IN TEXT 

The Global Change Research Act of 1990, referred to 

in subsec. (c)(4), is Pub. L. 101–606, Nov. 16, 1990, 104 

Stat. 3096, which is classified generally to chapter 56A 

(§ 2921 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 2921 of this title and Tables. 

LANDSAT REMOTE-SENSING SATELLITE PROGRAM 

Pub. L. 103–139, title VIII, § 8060, Nov. 11, 1993, 107 

Stat. 1453, authorized Department of Defense to develop 

and procure the Landsat 7 vehicle, prior to repeal by 

Pub. L. 103–335, title VIII, § 8051, Sept. 30, 1994, 108 Stat. 

2629. Similar provisions were contained in the following 

prior acts: 
Pub. L. 102–484, div. A, title II, § 243, Oct. 23, 1992, 106 

Stat. 2360, as amended by Pub. L. 103–35, title II, 

§ 202(a)(3), May 31, 1993, 107 Stat. 101. 
Pub. L. 102–396, title IX, § 9082A, Oct. 6, 1992, 106 Stat. 

1920. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 5602, 5614 of this 

title. 

§ 5612. Procurement of Landsat 7 

(a) Contract negotiations 

The Landsat Program Management shall, sub-
ject to appropriations and only under the exist-
ing contract authority of the United States Gov-
ernment agencies that compose the Landsat 
Program Management, expeditiously contract 
with a United States private sector entity for 
the development and delivery of Landsat 7. 

(b) Development and delivery consideration 

In negotiating a contract under this section 
for the development and delivery of Landsat 7, 
the Landsat Program Management shall— 

(1) seek, as a fundamental objective, to have 
Landsat 7 operational by the expected end of 
the design life of Landsat 6; 

(2) seek to ensure data continuity by the de-
velopment and delivery of a satellite which is, 
at a minimum, functionally equivalent to the 
Landsat 6 satellite; and 

(3) seek to incorporate in Landsat 7 any per-
formance improvements required to meet 
United States Government needs that would 
not jeopardize data continuity. 

(c) Notification of cost and schedule changes 

The Landsat Program Management shall 
promptly notify the Congress of any significant 
deviations from the expected cost, delivery date, 
and launch date of Landsat 7, that are specified 
by the Landsat Program Management upon 
award of the contract under this section. 

(d) United States private sector entities 

The Landsat Program Management shall, for 
purposes of this chapter, define the term 
‘‘United States private sector entities’’, taking 
into account the location of operations, assets, 
personnel, and other such factors. 

(Pub. L. 102–555, title I, § 102, Oct. 28, 1992, 106 
Stat. 4168.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5611 of this title. 
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§ 5613. Data policy for Landsat 4 through 6 

(a) Contract negotiations 

Within 30 days after October 28, 1992, the Land-
sat Program Management shall enter into nego-
tiations with the Landsat 6 contractor to for-
malize an arrangement with respect to pricing, 
distribution, acquisition, archiving, and avail-
ability of unenhanced data for which the Land-
sat 6 contractor has responsibility under its con-
tract. Such arrangement shall provide for a 
phased transition to a data policy consistent 
with the Landsat 7 data policy (developed pursu-
ant to section 5615 of this title) by the date of 
initial operation of Landsat 7. Conditions of the 
phased arrangement should require that the 
Landsat 6 contractor adopt provisions so that by 
the final phase of the transition period— 

(1) such unenhanced data shall be provided, 
at a minimum, to the United States Govern-
ment and its affiliated users at the cost of ful-
filling user requests, on the condition that 
such unenhanced data are used solely for non-
commercial purposes; 

(2) instructional data sets, selected from the 
Landsat data archives, will be made available 
to educational institutions exclusively for 
noncommercial, educational purposes at the 
cost of fulfilling user requests; 

(3) Landsat data users are able to acquire 
unenhanced data contained in the collective 
archives of foreign ground stations as easily 
and affordably as practicable; 

(4) adequate data necessary to meet the 
needs of global environmental change re-
searchers and national security users are ac-
quired; 

(5) the United States Government and its af-
filiated users shall not be prohibited from re-
production or dissemination of unenhanced 
data to other agencies of the United States 
Government and other affiliated users, on the 
condition that such unenhanced data are used 
solely for noncommercial purposes; 

(6) nonprofit, public interest entities receive 
vouchers, data grants, or other such means of 
providing them with unenhanced data at the 
cost of fulfilling user requests, on the condi-
tion that such unenhanced data are used sole-
ly for noncommercial purposes.1 

(7) a viable role for the private sector in the 
promotion and development of the commercial 
market for value added and other services 
using unenhanced data from the Landsat sys-
tem is preserved; and 

(8) unenhanced data from the Landsat sys-
tem are provided to the National Satellite 
Land Remote Sensing Data Archive at no 
more than the cost of fulfilling user requests. 

(b) Failure to reach agreement 

If negotiations under subsection (a) of this 
section have not, by September 30, 1993, resulted 
in an agreement that the Landsat Program Man-
agement determines generally achieves the 
goals stated in subsection (b)(1) 2 through (8) of 
this section, the Administrator and the Sec-
retary of Defense shall, within 30 days after the 

date of such determination, jointly certify and 
report such determination to the Congress. The 
report shall include a review of options and pro-
jected costs for achieving such goals, and shall 
include recommendations for achieving such 
goals. The options reviewed shall include— 

(1) retaining the existing or modified con-
tract with the Landsat 6 contractor; 

(2) the termination of existing contracts for 
the exclusive right to market unenhanced 
Landsat data; and 

(3) the establishment of an alternative pri-
vate sector mechanism for the marketing and 
commercial distribution of such data. 

(Pub. L. 102–555, title I, § 103, Oct. 28, 1992, 106 
Stat. 4168.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5611 of this title. 

§ 5614. Transfer of Landsat 6 program respon-
sibilities 

The responsibilities of the Secretary with re-
spect to Landsat 6 shall be transferred to the 
Landsat Program Management, as agreed to be-
tween the Secretary and the Landsat Program 
Management, pursuant to section 5611 of this 
title. 

(Pub. L. 102–555, title I, § 104, Oct. 28, 1992, 106 
Stat. 4170.) 

§ 5615. Data policy for Landsat 7 

(a) Landsat 7 data policy 

The Landsat Program Management, in con-
sultation with other appropriate United States 
Government agencies, shall develop a data pol-
icy for Landsat 7 which should— 

(1) ensure that unenhanced data are avail-
able to all users at the cost of fulfilling user 
requests; 

(2) ensure timely and dependable delivery of 
unenhanced data to the full spectrum of civil-
ian, national security, commercial, and for-
eign users and the National Satellite Land Re-
mote Sensing Data Archive; 

(3) ensure that the United States retains 
ownership of all unenhanced data generated by 
Landsat 7; 

(4) support the development of the commer-
cial market for remote sensing data; 

(5) ensure that the provision of commercial 
value-added services based on remote sensing 
data remains exclusively the function of the 
private sector; and 

(6) to the extent possible, ensure that the 
data distribution system for Landsat 7 is com-
patible with the Earth Observing System Data 
and Information System. 

(b) Additional data policy considerations 

In addition, the data policy for Landsat 7 may 
provide for— 

(1) United States private sector entities to 
operate ground receiving stations in the 
United States for Landsat 7 data; 

(2) other means for direct access by private 
sector entities to unenhanced data from Land-
sat 7; and 

(3) the United States Government to charge 
a per image fee, license fee, or other such fee 
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to entities operating ground receiving stations 
or distributing Landsat 7 data. 

(c) Landsat 7 Data Policy Plan 

Not later than July 15, 1994, the Landsat Pro-
gram Management shall develop and submit to 
Congress a report that contains a Landsat 7 
Data Policy Plan. This plan shall define the 
roles and responsibilities of the various public 
and private sector entities that would be in-
volved in the acquisition, processing, distribu-
tion, and archiving of Landsat 7 data and in op-
erations of the Landsat 7 spacecraft. 

(d) Reports 

Not later than 12 months after submission of 
the Landsat 7 Data Policy Plan, required by sub-
section (c) of this section, and annually there-
after until the launch of Landsat 7, the Landsat 
Program Management, in consultation with rep-
resentatives of appropriate United States Gov-
ernment agencies, shall prepare and submit a re-
port to the Congress which— 

(1) provides justification for the Landsat 7 
data policy in terms of the civilian, national 
security, commercial, and foreign policy needs 
of the United States; and 

(2) provides justification for any elements of 
the Landsat 7 data policy which are not con-
sistent with the provisions of subsection (a) of 
this section. 

(Pub. L. 102–555, title I, § 105, Oct. 28, 1992, 106 
Stat. 4170.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5613 of this title. 

SUBCHAPTER II—LICENSING OF PRIVATE 
REMOTE SENSING SPACE SYSTEMS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 5652, 5653, 

5655, 5656, 5657 of this title. 

§ 5621. General licensing authority 

(a) Licensing authority of Secretary 

(1) In consultation with other appropriate 
United States Government agencies, the Sec-
retary is authorized to license private sector 
parties to operate private remote sensing space 
systems for such period as the Secretary may 
specify and in accordance with the provisions of 
this subchapter. 

(2) In the case of a private space system that 
is used for remote sensing and other purposes, 
the authority of the Secretary under this sub-
chapter shall be limited only to the remote sens-
ing operations of such space system. 

(b) Compliance with law, regulations, inter-
national obligations, and national security 

(1) No license shall be granted by the Sec-
retary unless the Secretary determines in writ-
ing that the applicant will comply with the re-
quirements of this chapter, any regulations is-
sued pursuant to this chapter, and any applica-
ble international obligations and national secu-
rity concerns of the United States. 

(2) The Secretary, within 6 months after Octo-
ber 28, 1998, shall publish in the Federal Register 
a complete and specific list of all information 

required to comprise a complete application for 
a license under this subchapter. An application 
shall be considered complete when the applicant 
has provided all information required by the list 
most recently published in the Federal Register 
before the date the application was first submit-
ted. Unless the Secretary has, within 30 days 
after receipt of an application, notified the ap-
plicant of information necessary to complete an 
application, the Secretary may not deny the ap-
plication on the basis of the absence of any such 
information. 

(c) Deadline for action on application 

The Secretary shall review any application 
and make a determination thereon within 120 
days of the receipt of such application. If final 
action has not occurred within such time, the 
Secretary shall inform the applicant of any 
pending issues and of actions required to resolve 
them. 

(d) Improper basis for denial 

The Secretary shall not deny such license in 
order to protect any existing licensee from com-
petition. 

(e) Requirement to provide unenhanced data 

(1) The Secretary, in consultation with other 
appropriate United States Government agencies 
and pursuant to paragraph (2), shall designate in 
a license issued pursuant to this subchapter any 
unenhanced data required to be provided by the 
licensee under section 5622(b)(3) of this title. 

(2) The Secretary shall make a designation 
under paragraph (1) after determining that— 

(A) such data are generated by a system for 
which all or a substantial part of the develop-
ment, fabrication, launch, or operations costs 
have been or will be directly funded by the 
United States Government; or 

(B) it is in the interest of the United States 
to require such data to be provided by the li-
censee consistent with section 5622(b)(3) of this 
title, after considering the impact on the li-
censee and the importance of promoting wide-
spread access to remote sensing data from 
United States and foreign systems. 

(3) A designation made by the Secretary under 
paragraph (1) shall not be inconsistent with any 
contract or other arrangement entered into be-
tween a United States Government agency and 
the licensee. 

(Pub. L. 102–555, title II, § 201, Oct. 28, 1992, 106 
Stat. 4171; Pub. L. 105–303, title I, § 107(f)(1), Oct. 
28, 1998, 112 Stat. 2854.) 

AMENDMENTS 

1998—Subsec. (b). Pub. L. 105–303 designated existing 

provisions as par. (1) and added par. (2). 

PROHIBITION ON COLLECTION AND RELEASE OF DETAILED 

SATELLITE IMAGERY RELATING TO ISRAEL 

Pub. L. 104–201, div. A, title X, § 1064, Sept. 23, 1996, 110 

Stat. 2653, provided that: 

‘‘(a) COLLECTION AND DISSEMINATION.—A department 

or agency of the United States may issue a license for 

the collection or dissemination by a non-Federal entity 

of satellite imagery with respect to Israel only if such 

imagery is no more detailed or precise than satellite 

imagery of Israel that is available from commercial 

sources. 
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‘‘(b) DECLASSIFICATION AND RELEASE.—A department 
or agency of the United States may declassify or other-
wise release satellite imagery with respect to Israel 
only if such imagery is no more detailed or precise than 
satellite imagery of Israel that is available from com-
mercial sources.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5622 of this title. 

§ 5622. Conditions for operation 

(a) License required for operation 

No person who is subject to the jurisdiction or 
control of the United States may, directly or 
through any subsidiary or affiliate, operate any 
private remote sensing space system without a 
license pursuant to section 5621 of this title. 

(b) Licensing requirements 

Any license issued pursuant to this subchapter 
shall specify that the licensee shall comply with 
all of the requirements of this chapter and 
shall— 

(1) operate the system in such manner as to 
preserve the national security of the United 
States and to observe the international obliga-
tions of the United States in accordance with 
section 5656 of this title; 

(2) make available to the government of any 
country (including the United States) un-
enhanced data collected by the system con-
cerning the territory under the jurisdiction of 
such government as soon as such data are 
available and on reasonable terms and condi-
tions; 

(3) make unenhanced data designated by the 
Secretary in the license pursuant to section 
5621(e) of this title available in accordance 
with section 5651 of this title; 

(4) upon termination of operations under the 
license, make disposition of any satellites in 
space in a manner satisfactory to the Presi-
dent; 

(5) furnish the Secretary with complete orbit 
and data collection characteristics of the sys-
tem, and inform the Secretary immediately of 
any deviation; and 

(6) notify the Secretary of any significant or 
substantial agreement the licensee intends to 
enter with a foreign nation, entity, or consor-
tium involving foreign nations or entities. 

(c) Additional licensing requirements for Land-
sat 6 contractor 

In addition to the requirements of paragraph 1 
(b), any license issued pursuant to this sub-
chapter to the Landsat 6 contractor shall speci-
fy that the Landsat 6 contractor shall— 

(1) notify the Secretary of any value added 
activities (as defined by the Secretary by reg-
ulation) that will be conducted by the Landsat 
6 contractor or by a subsidiary or affiliate; and 

(2) if such activities are to be conducted, 
provide the Secretary with a plan for compli-
ance with section 5651 of this title. 

(Pub. L. 102–555, title II, § 202, Oct. 28, 1992, 106 
Stat. 4172; Pub. L. 105–303, title I, § 107(f)(2), Oct. 
28, 1998, 112 Stat. 2854.) 

AMENDMENTS 

1998—Subsec. (b)(6). Pub. L. 105–303 inserted ‘‘signifi-

cant or substantial’’ after ‘‘Secretary of any’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5621 of this title. 

§ 5623. Administrative authority of Secretary 

(a) Functions 

In order to carry out the responsibilities speci-
fied in this subchapter, the Secretary may— 

(1) grant, condition, or transfer licenses 
under this chapter; 

(2) seek an order of injunction or similar ju-
dicial determination from a United States Dis-
trict Court with personal jurisdiction over the 
licensee to terminate, modify, or suspend li-
censes under this subchapter and to terminate 
licensed operations on an immediate basis, if 
the Secretary determines that the licensee has 
substantially failed to comply with any provi-
sions of this chapter, with any terms, condi-
tions, or restrictions of such license, or with 
any international obligations or national se-
curity concerns of the United States. 

(3) provide penalties for noncompliance with 
the requirements of licenses or regulations is-
sued under this subchapter, including civil 
penalties not to exceed $10,000 (each day of op-
eration in violation of such licenses or regula-
tions constituting a separate violation); 

(4) compromise, modify, or remit any such 
civil penalty; 

(5) issue subpoenas for any materials, docu-
ments, or records, or for the attendance and 
testimony of witnesses for the purpose of con-
ducting a hearing under this section; 

(6) seize any object, record, or report pursu-
ant to a warrant from a magistrate based on a 
showing of probable cause to believe that such 
object, record, or report was used, is being 
used, or is likely to be used in violation of this 
chapter or the requirements of a license or 
regulation issued thereunder; and 

(7) make investigations and inquiries and ad-
minister to or take from any person an oath, 
affirmation, or affidavit concerning any mat-
ter relating to the enforcement of this chap-
ter. 

(b) Review of agency action 

Any applicant or licensee who makes a timely 
request for review of an adverse action pursuant 
to subsection (a)(1), (a)(3), (a)(5), or (a)(6) of this 
section shall be entitled to adjudication by the 
Secretary on the record after an opportunity for 
any agency hearing with respect to such adverse 
action. Any final action by the Secretary under 
this subsection shall be subject to judicial re-
view under chapter 7 of title 5. 

(Pub. L. 102–555, title II, § 203, Oct. 28, 1992, 106 
Stat. 4172.) 

CHANGE OF NAME 

Reference to United States magistrate or to mag-

istrate deemed to refer to United States magistrate 

judge pursuant to section 321 of Pub. L. 101–650, set out 

as a note under section 631 of Title 28, Judiciary and 

Judicial Procedure. 

§ 5624. Regulatory authority of Secretary 

The Secretary may issue regulations to carry 
out this subchapter. Such regulations shall be 
promulgated only after public notice and com-
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ment in accordance with the provisions of sec-
tion 553 of title 5. 

(Pub. L. 102–555, title II, § 204, Oct. 28, 1992, 106 
Stat. 4173.) 

§ 5625. Agency activities 

(a) License application and issuance 

A private sector party may apply for a license 
to operate a private remote sensing space sys-
tem which utilizes, on a space-available basis, a 
civilian United States Government satellite or 
vehicle as a platform for such system. The Sec-
retary, pursuant to this subchapter, may license 
such system if it meets all conditions of this 
subchapter and— 

(1) the system operator agrees to reimburse 
the Government in a timely manner for all re-
lated costs incurred with respect to such utili-
zation, including a reasonable and propor-
tionate share of fixed, platform, data trans-
mission, and launch costs; and 

(2) such utilization would not interfere with 
or otherwise compromise intended civilian 
Government missions, as determined by the 
agency responsible for such civilian platform. 

(b) Assistance 

The Secretary may offer assistance to private 
sector parties in finding appropriate opportuni-
ties for such utilization. 

(c) Agreements 

To the extent provided in advance by appro-
priation Acts, any United States Government 
agency may enter into agreements for such uti-
lization if such agreements are consistent with 
such agency’s mission and statutory authority, 
and if such remote sensing space system is li-
censed by the Secretary before commencing op-
eration. 

(d) Applicability 

This section does not apply to activities car-
ried out under subchapter III of this chapter. 

(e) Effect on FCC authority 

Nothing in this subchapter shall affect the au-
thority of the Federal Communications Commis-
sion pursuant to the Communications Act of 
1934 (47 U.S.C. 151 et seq.). 

(Pub. L. 102–555, title II, § 205, Oct. 28, 1992, 106 
Stat. 4173.) 

REFERENCES IN TEXT 

The Communications Act of 1934, referred to in sub-

sec. (e), is act June 19, 1934, ch. 652, 48 Stat. 1064, as 

amended, which is classified principally to chapter 5 

(§ 151 et seq.) of Title 47, Telegraphs, Telephones, and 

Radiotelegraphs. For complete classification of this 

Act to the Code, see section 609 of Title 47 and Tables. 

SUBCHAPTER III—RESEARCH, 
DEVELOPMENT, AND DEMONSTRATION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 5625 of this 

title. 

§ 5631. Continued Federal research and develop-
ment 

(a) Roles of NASA and Department of Defense 

(1) The Administrator and the Secretary of 
Defense are directed to continue and to enhance 

programs of remote sensing research and devel-
opment. 

(2) The Administrator is authorized and en-
couraged to— 

(A) conduct experimental space remote sens-
ing programs (including applications dem-
onstration programs and basic research at uni-
versities); 

(B) develop remote sensing technologies and 
techniques, including those needed for mon-
itoring the Earth and its environment; and 

(C) conduct such research and development 
in cooperation with other United States Gov-
ernment agencies and with public and private 
research entities (including private industry, 
universities, non-profit organizations, State 
and local governments, foreign governments, 
and international organizations) and to enter 
into arrangements (including joint ventures) 
which will foster such cooperation. 

(b) Roles of Department of Agriculture and De-
partment of the Interior 

(1) In order to enhance the ability of the 
United States to manage and utilize its renew-
able and nonrenewable resources, the Secretary 
of Agriculture and the Secretary of the Interior 
are authorized and encouraged to conduct pro-
grams of research and development in the appli-
cations of remote sensing using funds appro-
priated for such purposes. 

(2) Such programs may include basic research 
at universities, demonstrations of applications, 
and cooperative activities involving other Gov-
ernment agencies, private sector parties, and 
foreign and international organizations. 

(c) Role of other Federal agencies 

Other United States Government agencies are 
authorized and encouraged to conduct research 
and development on the use of remote sensing in 
the fulfillment of their authorized missions, 
using funds appropriated for such purposes. 

(Pub. L. 102–555, title III, § 301, Oct. 28, 1992, 106 
Stat. 4174.) 

§ 5632. Availability of federally gathered un-
enhanced data 

(a) General rule 

All unenhanced land remote sensing data 
gathered and owned by the United States Gov-
ernment, including unenhanced data gathered 
under the technology demonstration program 
carried out pursuant to section 5633 of this title, 
shall be made available to users in a timely 
fashion. 

(b) Protection for commercial data distributor 

The President shall seek to ensure that un-
enhanced data gathered under the technology 
demonstration program carried out pursuant to 
section 5633 of this title shall, to the extent 
practicable, be made available on terms that 
would not adversely effect 1 the commercial 
market for unenhanced data gathered by the 
Landsat 6 spacecraft. 

(Pub. L. 102–555, title III, § 302, Oct. 28, 1992, 106 
Stat. 4174.) 
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§ 5633. Technology demonstration program 

(a) Establishment 

As a fundamental component of a national 
land remote sensing strategy, the President 
shall establish, through appropriate United 
States Government agencies, a technology dem-
onstration program. The goals of such programs 
shall be to— 

(1) seek to launch advanced land remote 
sensing system components within 5 years 
after October 28, 1992.1 

(2) demonstrate within such 5-year period 
advanced sensor capabilities suitable for use 
in the anticipated land remote sensing pro-
gram; and 

(3) demonstrate within such 5-year period an 
advanced land remote sensing system design 
that could be less expensive to procure and op-
erate than the Landsat system projected to be 
in operation through the year 2000, and that 
therefore holds greater potential for private 
sector investment and control. 

(b) Execution of program 

In executing the technology demonstration 
program, the President shall seek to apply tech-
nologies associated with United States National 
Technical Means of intelligence gathering, to 
the extent that such technologies are appro-
priate for the technology demonstration and can 
be declassified for such purposes without caus-
ing adverse harm to United States national se-
curity interests. 

(c) Broad application 

To the greatest extent practicable, the tech-
nology demonstration program established 
under subsection (a) of this section shall be de-
signed to be responsive to the broad civilian, na-
tional security, commercial, and foreign policy 
needs of the United States. 

(d) Private sector funding 

The technology demonstration program under 
this section may be carried out in part with pri-
vate sector funding. 

(e) Landsat Program Management coordination 

The Landsat Program Management shall have 
a coordinating role in the technology dem-
onstration program carried out under this sec-
tion. 

(f) Report to Congress 

The President shall assess the progress of the 
technology demonstration program under this 
section and, within 2 years after October 28, 1992, 
submit a report to the Congress on such 
progress. 

(Pub. L. 102–555, title III, § 303, Oct. 28, 1992, 106 
Stat. 4174.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 5611, 5632, 5641 

of this title. 

SUBCHAPTER IV—ASSESSING OPTIONS FOR 
SUCCESSOR LAND REMOTE SENSING 
SYSTEM 

§ 5641. Assessing options for successor land re-
mote sensing system 

(a) Assessment 

Within 5 years after October 28, 1992, the Land-
sat Program Management, in consultation with 
representatives of appropriate United States 
Government agencies, shall assess and report to 
the Congress on the options for a successor land 
remote sensing system to Landsat 7. The report 
shall include a full assessment of the advantages 
and disadvantages of— 

(1) private sector funding and management 
of a successor land remote sensing system; 

(2) establishing an international consortium 
for the funding and management of a succes-
sor land remote sensing system; 

(3) funding and management of a successor 
land remote sensing system by the United 
States Government; and 

(4) a cooperative effort between the United 
States Government and the private sector for 
the funding and management of a successor 
land remote sensing system. 

(b) Goals 

In carrying out subsection (a) of this section, 
the Landsat Program Management shall con-
sider the ability of each of the options to— 

(1) encourage the development, launch, and 
operation of a land remote sensing system 
that adequately serves the civilian, national 
security, commercial, and foreign policy inter-
ests of the United States; 

(2) encourage the development, launch, and 
operation of a land remote sensing system 
that maintains data continuity with the Land-
sat system; and 

(3) incorporate system enhancements, in-
cluding any such enhancements developed 
under the technology demonstration program 
under section 5633 of this title, which may po-
tentially yield a system that is less expensive 
to build and operate, and more responsive to 
data users, than is the Landsat system pro-
jected to be in operation through the year 
2000. 

(c) Preference for private sector system 

If a successor land remote sensing system to 
Landsat 7 can be funded and managed by the pri-
vate sector while still achieving the goals stated 
in subsection (b) of this section without jeopard-
izing the domestic, national security, and for-
eign policy interests of the United States, pref-
erence should be given to the development of 
such a system by the private sector without 
competition from the United States Govern-
ment. 

(Pub. L. 102–555, title IV, § 401, Oct. 28, 1992, 106 
Stat. 4175.) 

SUBCHAPTER V—GENERAL PROVISIONS 

§ 5651. Nondiscriminatory data availability 

(a) General rule 

Except as provided in subsection (b) of this 
section, any unenhanced data generated by the 
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Landsat system or any other land remote sens-
ing system funded and owned by the United 
States Government shall be made available to 
all users without preference, bias, or any other 
special arrangement (except on the basis of na-
tional security concerns pursuant to section 5656 
of this title) regarding delivery, format, pricing, 
or technical considerations which would favor 
one customer or class of customers over an-
other. 

(b) Exceptions 

Unenhanced data generated by the Landsat 
system or any other land remote sensing system 
funded and owned by the United States Govern-
ment may be made available to the United 
States Government and its affiliated users at re-
duced prices, in accordance with this chapter, on 
the condition that such unenhanced data are 
used solely for noncommercial purposes. 

(Pub. L. 102–555, title V, § 501, Oct. 28, 1992, 106 
Stat. 4176.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5622 of this title. 

§ 5652. Archiving of data 

(a) Public interest 

It is in the public interest for the United 
States Government to— 

(1) maintain an archive of land remote sens-
ing data for historical, scientific, and tech-
nical purposes, including long-term global en-
vironmental monitoring; 

(2) control the content and scope of the ar-
chive; and 

(3) assure the quality, integrity, and con-
tinuity of the archive. 

(b) Archiving practices 

The Secretary of the Interior, in consultation 
with the Landsat Program Management, shall 
provide for long-term storage, maintenance, and 
upgrading of a basic, global, land remote sensing 
data set (hereinafter referred to as the ‘‘basic 
data set’’) and shall follow reasonable archival 
practices to assure proper storage and preserva-
tion of the basic data set and timely access for 
parties requesting data. 

(c) Determination of content of basic data set 

In determining the initial content of, or in up-
grading, the basic data set, the Secretary of 1 In-
terior shall— 

(1) use as a baseline the data archived on Oc-
tober 28, 1992; 

(2) take into account future technical and 
scientific developments and needs, paying par-
ticular attention to the anticipated data re-
quirements of global environmental change re-
search; 

(3) consult with and seek the advice of users 
and producers of remote sensing data and data 
products; 

(4) consider the need for data which may be 
duplicative in terms of geographical coverage 
but which differ in terms of season, spectral 
bands, resolution, or other relevant factors; 

(5) include, as the Secretary of the Interior 
considers appropriate, unenhanced data gen-

erated either by the Landsat system, pursuant 
to subchapter I of this chapter, or by licensees 
under subchapter II of this chapter; 

(6) include, as the Secretary of the Interior 
considers appropriate, data collected by for-
eign ground stations or by foreign remote 
sensing space systems; and 

(7) ensure that the content of the archive is 
developed in accordance with section 5656 of 
this title. 

(d) Public domain 

After the expiration of any exclusive right to 
sell, or after relinquishment of such right, the 
data provided to the National Satellite Land Re-
mote Sensing Data Archive shall be in the pub-
lic domain and shall be made available to re-
questing parties by the Secretary of the Interior 
at the cost of fulfilling user requests. 

(Pub. L. 102–555, title V, § 502, Oct. 28, 1992, 106 
Stat. 4176.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5602 of this title. 

§ 5653. Nonreproduction 

Unenhanced data distributed by any licensee 
under subchapter II of this chapter may be sold 
on the condition that such data will not be re-
produced or disseminated by the purchaser for 
commercial purposes. 

(Pub. L. 102–555, title V, § 503, Oct. 28, 1992, 106 
Stat. 4177.) 

§ 5654. Reimbursement for assistance 

The Administrator, the Secretary of Defense, 
and the heads of other United States Govern-
ment agencies may provide assistance to land 
remote sensing system operators under the pro-
visions of this chapter. Substantial assistance 
shall be reimbursed by the operator, except as 
otherwise provided by law. 

(Pub. L. 102–555, title V, § 504, Oct. 28, 1992, 106 
Stat. 4177.) 

§ 5655. Acquisition of equipment 

The Landsat Program Management may, by 
means of a competitive process, allow a licensee 
under subchapter II of this chapter or any other 
private party to buy, lease, or otherwise acquire 
the use of equipment from the Landsat system, 
when such equipment is no longer needed for the 
operation of such system or for the sale of data 
from such system. Officials of other United 
States Government civilian agencies are author-
ized and encouraged to cooperate with the Sec-
retary in carrying out this section. 

(Pub. L. 102–555, title V, § 505, Oct. 28, 1992, 106 
Stat. 4177.) 

§ 5656. Radio frequency allocation 

(a) Application to Federal Communications Com-
mission 

To the extent required by the Communica-
tions Act of 1934 (47 U.S.C. 151 et seq.), an appli-
cation shall be filed with the Federal Commu-
nications Commission for any radio facilities in-
volved with commercial remote sensing space 
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systems licensed under subchapter II of this 
chapter. 

(b) Deadline for FCC action 

It is the intent of Congress that the Federal 
Communications Commission complete the 
radio licensing process under the Communica-
tions Act of 1934 (47 U.S.C. 151 et seq.), upon the 
application of any private sector party or con-
sortium operator of any commercial land re-
mote sensing space system subject to this chap-
ter, within 120 days of the receipt of an applica-
tion for such licensing. If final action has not 
occurred within 120 days of the receipt of such 
an application, the Federal Communications 
Commission shall inform the applicant of any 
pending issues and of actions required to resolve 
them. 

(c) Development and construction of United 
States systems 

Authority shall not be required from the Fed-
eral Communications Commission for the devel-
opment and construction of any United States 
land remote sensing space system (or component 
thereof), other than radio transmitting facilities 
or components, while any licensing determina-
tion is being made. 

(d) Consistency with international obligations 
and public interest 

Frequency allocations made pursuant to this 
section by the Federal Communications Com-
mission shall be consistent with international 
obligations and with the public interest. 

(Pub. L. 102–555, title V, § 506, Oct. 28, 1992, 106 
Stat. 4177.) 

REFERENCES IN TEXT 

The Communications Act of 1934, referred to in sub-

secs. (a) and (b), is act June 19, 1934, ch. 652, 48 Stat. 

1064, as amended, which is classified principally to 

chapter 5 (§ 151 et seq.) of Title 47, Telegraphs, Tele-

phones, and Radiotelegraphs. For complete classifica-

tion of this Act to the Code, see section 609 of Title 47 

and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 5611, 5622, 5651, 

5652 of this title. 

§ 5657. Consultation 

(a) Consultation with Secretary of Defense 

The Secretary and the Landsat Program Man-
agement shall consult with the Secretary of De-
fense on all matters under this chapter affecting 
national security. The Secretary of Defense 
shall be responsible for determining those condi-
tions, consistent with this chapter, necessary to 
meet national security concerns of the United 
States and for notifying the Secretary and the 
Landsat Program Management promptly of such 
conditions. 

(b) Consultation with Secretary of State 

(1) The Secretary and the Landsat Program 
Management shall consult with the Secretary of 
State on all matters under this chapter affect-
ing international obligations. The Secretary of 
State shall be responsible for determining those 
conditions, consistent with this chapter, nec-
essary to meet international obligations and 

policies of the United States and for notifying 
promptly the Secretary and the Landsat Pro-
gram Management of such conditions. 

(2) Appropriate United States Government 
agencies are authorized and encouraged to pro-
vide remote sensing data, technology, and train-
ing to developing nations as a component of pro-
grams of international aid. 

(3) The Secretary of State shall promptly re-
port to the Secretary and Landsat Program 
Management any instances outside the United 
States of discriminatory distribution of Landsat 
data. 

(c) Status report 

The Landsat Program Management shall, as 
often as necessary, provide to the Congress com-
plete and updated information about the status 
of ongoing operations of the Landsat system, in-
cluding timely notification of decisions made 
with respect to the Landsat system in order to 
meet national security concerns and inter-
national obligations and policies of the United 
States Government. 

(d) Reimbursements 

If, as a result of technical modifications im-
posed on a licensee under subchapter II of this 
chapter on the basis of national security con-
cerns, the Secretary, in consultation with the 
Secretary of Defense or with other Federal agen-
cies, determines that additional costs will be in-
curred by the licensee, or that past development 
costs (including the cost of capital) will not be 
recovered by the licensee, the Secretary may re-
quire the agency or agencies requesting such 
technical modifications to reimburse the li-
censee for such additional or development costs, 
but not for anticipated profits. Reimbursements 
may cover costs associated with required 
changes in system performance, but not costs 
ordinarily associated with doing business 
abroad. 

(Pub. L. 102–555, title V, § 507, Oct. 28, 1992, 106 
Stat. 4178.) 

§ 5658. Enforcement 

(a) In general 

In order to ensure that unenhanced data from 
the Landsat system received solely for non-
commercial purposes are not used for any com-
mercial purpose, the Secretary (in collaboration 
with private sector entities responsible for the 
marketing and distribution of unenhanced data 
generated by the Landsat system) shall develop 
and implement a system for enforcing this pro-
hibition, in the event that unenhanced data 
from the Landsat system are made available for 
noncommercial purposes at a different price 
than such data are made available for other pur-
poses. 

(b) Authority of Secretary 

Subject to subsection (d) of this section, the 
Secretary may impose any of the enforcement 
mechanisms described in subsection (c) of this 
section against a person who— 

(1) receives unenhanced data from the Land-
sat system under this chapter solely for non-
commercial purposes (and at a different price 
than the price at which such data are made 
available for other purposes); and 
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(2) uses such data for other than non-
commercial purposes. 

(c) Enforcement mechanisms 

Enforcement mechanisms referred to in sub-
section (b) of this section may include civil pen-
alties of not more than $10,000 (per day per viola-
tion), denial of further unenhanced data pur-
chasing privileges, and any other penalties or 
restrictions the Secretary considers necessary 
to ensure, to the greatest extent practicable, 
that unenhanced data provided for noncommer-
cial purposes are not used to unfairly compete 
in the commercial market against private sector 
entities not eligible for data at the cost of ful-
filling user requests. 

(d) Procedures and regulations 

The Secretary shall issue any regulations nec-
essary to carry out this section and shall estab-
lish standards and procedures governing the im-
position of enforcement mechanisms under sub-
section (b) of this section. The standards and 
procedures shall include a procedure for poten-
tially aggrieved parties to file formal protests 
with the Secretary alleging instances where 
such unenhanced data has been, or is being, used 
for commercial purposes in violation of the 
terms of receipt of such data. The Secretary 
shall promptly act to investigate any such pro-
test, and shall report annually to the Congress 
on instances of such violations. 

(Pub. L. 102–555, title V, § 508, Oct. 28, 1992, 106 
Stat. 4179.) 

SUBCHAPTER VI—PROHIBITION OF COM-
MERCIALIZATION OF WEATHER SAT-
ELLITES 

§ 5671. Prohibition 

Neither the President nor any other official of 
the Government shall make any effort to lease, 
sell, or transfer to the private sector, or com-
mercialize, any portion of the weather satellite 
systems operated by the Department of Com-
merce or any successor agency. 

(Pub. L. 102–555, title VI, § 601, Oct. 28, 1992, 106 
Stat. 4179.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5672 of this title. 

§ 5672. Future considerations 

Regardless of any change in circumstances 
subsequent to October 28, 1992, even if such 
change makes it appear to be in the national in-
terest to commercialize weather satellites, nei-
ther the President nor any official shall take 
any action prohibited by section 5671 of this 
title unless this subchapter has first been re-
pealed. 

(Pub. L. 102–555, title VI, § 602, Oct. 28, 1992, 106 
Stat. 4180.) 

CHAPTER 83—TELEPHONE DISCLOSURE 
AND DISPUTE RESOLUTION 

Sec. 

5701. Short title; findings. 

(a) Short title. 

Sec. 

(b) Findings. 

SUBCHAPTER I—REGULATION OF UNFAIR AND 

DECEPTIVE ACTS AND PRACTICES IN CONNEC-

TION WITH PAY-PER-CALL SERVICES 

5711. Federal Trade Commission regulations. 

(a) In general. 

(b) Rulemaking. 

(c) Enforcement. 

5712. Actions by States. 

(a) In general. 

(b) Notice. 

(c) Venue. 

(d) Investigatory powers. 

(e) Effect on State court proceedings. 

(f) Limitation. 

(g) Actions by other State officials. 

5713. Administration and applicability of sub-

chapter. 

(a) In general. 

(b) Actions by Commission. 

5714. Definitions. 

SUBCHAPTER II—BILLING AND COLLECTION 

5721. Regulations. 

(a) In general. 

(b) Rulemaking schedule and procedure. 

(c) Enforcement. 

(d) Correction of billing errors and cor-

rection of credit reports. 

5722. Relation to State laws. 

(a) State law applicable unless inconsist-

ent. 

(b) Regulatory exemptions. 

5723. Enforcement. 

5724. Definitions. 

§ 5701. Short title; findings 

(a) Short title 

This chapter may be cited as the ‘‘Telephone 
Disclosure and Dispute Resolution Act’’. 

(b) Findings 

The Congress finds the following: 
(1) The use of pay-per-call services, most 

commonly through the use of 900 telephone 
numbers, has grown exponentially in the past 
few years into a national, billion-dollar indus-
try as a result of recent technological innova-
tions. Such services are convenient to consum-
ers, cost-effective to vendors, and profitable to 
communications common carriers. 

(2) Many pay-per-call businesses provide val-
uable information, increase consumer choices, 
and stimulate innovative and responsive serv-
ices that benefit the public. 

(3) The interstate nature of the pay-per-call 
industry means that its activities are beyond 
the reach of individual States and therefore 
requires Federal regulatory treatment to pro-
tect the public interest. 

(4) The lack of nationally uniform regu-
latory guidelines has led to confusion for call-
ers, subscribers, industry participants, and 
regulatory agencies as to the rights of callers 
and the oversight responsibilities of regu-
latory authorities, and has allowed some pay- 
per-call businesses to engage in practices that 
abuse the rights of consumers. 

(5) Some interstate pay-per-call businesses 
have engaged in practices which are mislead-
ing to the consumer, harmful to the public in-
terest, or contrary to accepted standards of 
business practices and thus cause harm to the 
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many reputable businesses that are serving 
the public. 

(6) Because the consumer most often incurs 
a financial obligation as soon as a pay-per-call 
transaction is completed, the accuracy and de-
scriptiveness of vendor advertisements become 
crucial in avoiding consumer abuse. The obli-
gation for accuracy should include price-per- 
call and duration-of-call information, odds dis-
closure for lotteries, games, and sweepstakes, 
and obligations for obtaining parental consent 
from callers under 18. 

(7) The continued growth of the legitimate 
pay-per-call industry is dependent upon con-
sumer confidence that unfair and deceptive be-
havior will be effectively curtailed and that 
consumers will have adequate rights of re-
dress. 

(8) Vendors of telephone-billed goods and 
services must also feel confident in their 
rights and obligations for resolving billing dis-
putes if they are to use this new marketplace 
for the sale of products of more than nominal 
value. 

(Pub. L. 102–556, § 1, Oct. 28, 1992, 106 Stat. 4181.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 

original ‘‘this Act’’, meaning Pub. L. 102–556, Oct. 28, 

1992, 106 Stat. 4181, which enacted this chapter and sec-

tion 228 of Title 47, Telegraphs, Telephones, and Radio-

telegraphs, amended sections 227 and 302a of Title 47, 

enacted provisions set out as a note under section 302a 

of Title 47, and amended provisions set out as a note 

under section 227 of Title 47. For complete classifica-

tion of this Act to the Code, see Tables. 

SUBCHAPTER I—REGULATION OF UNFAIR 
AND DECEPTIVE ACTS AND PRACTICES 
IN CONNECTION WITH PAY-PER-CALL 
SERVICES 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in title 47 section 228. 

§ 5711. Federal Trade Commission regulations 

(a) In general 

(1) Advertising regulations 

The Commission shall prescribe rules in ac-
cordance with this subsection to prohibit un-
fair and deceptive acts and practices in any 
advertisement for pay-per-call services. Such 
rules shall require that the person offering 
such pay-per-call services— 

(A) clearly and conspicuously disclose in 
any advertising the cost of the use of such 
telephone number, including the total cost 
or the cost per minute and any other fees for 
that service and for any other pay-per-call 
service to which the caller may be trans-
ferred; 

(B) in the case of an advertisement which 
offers a prize or award or a service or prod-
uct at no cost or for a reduced cost, clearly 
and conspicuously disclose the odds of being 
able to receive such prize, award, service, or 
product at no cost or reduced cost, or, if 
such odds are not calculable in advance, dis-
close the factors determining such odds; 

(C) in the case of an advertisement that 
promotes a service that is not operated or 

expressly authorized by a Federal agency 
but that provides information on a Federal 
program, include at the beginning of such 
advertisement a clear disclosure that the 
service is not authorized, endorsed, or ap-
proved by any Federal agency; 

(D) shall not direct such advertisement at 
children under the age of 12, unless such 
service is a bona fide educational service; 

(E) in the case of advertising directed pri-
marily to individuals under the age of 18, 
clearly and conspicuously state in such ad-
vertising that such individual must have the 
consent of such individual’s parent or legal 
guardian for the use of such services; 

(F) be prohibited from using advertise-
ments that emit electronic tones which can 
automatically dial a pay-per-call telephone 
number; 

(G) ensure that, whenever the number to 
be called is shown in television and print 
media advertisements, the charges for the 
call are clear and conspicuous and (when 
shown in television advertisements) dis-
played for the same duration as that number 
is displayed; 

(H) in delivering any telephone message 
soliciting calls to a pay-per-call service, 
specify clearly, and at no less than the audi-
ble volume of the solicitation, the total cost 
and the cost per minute and any other fees 
for that service and for any other pay-per- 
call service to which the caller may be 
transferred; and 

(I) not advertise an 800 telephone number, 
or any other telephone number advertised or 
widely understood to be toll free, from which 
callers are connected to an access number 
for a pay-per-call service. 

(2) Pay-per-call service standards 

The Commission shall prescribe rules to re-
quire that each provider of pay-per-call serv-
ices— 

(A) include in each pay-per-call message 
an introductory disclosure message that— 

(i) describes the service being provided; 
(ii) specifies clearly and at a reasonably 

understandable volume the total cost or 
the cost per minute and any other fees for 
that service and for any other pay-per-call 
service to which the caller may be trans-
ferred; 

(iii) informs the caller that charges for 
the call begin at the end of the introduc-
tory message; 

(iv) informs the caller that parental con-
sent is required for calls made by children; 
and 

(v) in the case of a pay-per-call service 
that is not operated or expressly author-
ized by a Federal agency but that provides 
information on any Federal program, a 
statement that clearly states that the 
service is not authorized, endorsed, or ap-
proved by any Federal agency; 

(B) enable the caller to hang up at or be-
fore the end of the introductory message 
without incurring any charge whatsoever; 

(C) not direct such services at children 
under the age of 12, unless such service is a 
bona fide educational service; 
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(D) stop the assessment of time-based 
charges immediately upon disconnection by 
the caller; 

(E) disable any bypass mechanism which 
allows frequent callers to avoid listening to 
the disclosure message described in subpara-
graph (A) after the institution of any price 
increase and for a period of time sufficient 
to give such frequent callers adequate and 
sufficient notice of the price change; 

(F) be prohibited from providing pay-per- 
call services through an 800 number or other 
telephone number advertised or widely un-
derstood to be toll free; 

(G) be prohibited from billing consumers 
in excess of the amounts described in the in-
troductory message and from billing for 
services provided in violation of the rules 
prescribed by the Commission pursuant to 
this section; 

(H) ensure that any billing statement for 
such provider’s charges shall— 

(i) display any charges for pay-per-call 
services in a part of the consumer’s bill 
that is identified as not being related to 
local and long distance telephone charges; 
and 

(ii) for each charge so displayed, specify, 
at a minimum, the type of service, the 
amount of the charge, and the date, time, 
and duration of the call; 

(I) be liable for refunds to consumers who 
have been billed for pay-per-call services 
pursuant to programs that have been found 
to have violated the regulations prescribed 
pursuant to this section or subchapter II of 
this chapter or any other Federal law; and 

(J) comply with such additional standards 
as the Commission may prescribe to prevent 
abusive practices. 

(3) Access to information 

The Commission shall by rule require a com-
mon carrier that provides telephone services 
to a provider of pay-per-call services to make 
available to the Commission any records and 
financial information maintained by such car-
rier relating to the arrangements (other than 
for the provision of local exchange service) be-
tween such carrier and any provider of pay- 
per-call services. 

(4) Evasions 

The rules issued by the Commission under 
this section shall include provisions to pro-
hibit unfair or deceptive acts or practices that 
evade such rules or undermine the rights pro-
vided to customers under this subchapter, in-
cluding through the use of alternative billing 
or other procedures. 

(5) Exemptions 

The regulations prescribed by the Commis-
sion pursuant to paragraph (2)(A) may exempt 
from the requirements of such paragraph— 

(A) calls from frequent callers or regular 
subscribers using a bypass mechanism to 
avoid listening to the disclosure message re-
quired by such regulations, subject to the re-
quirements of paragraph (2)(E); or 

(B) pay-per-call services provided at nomi-
nal charges, as defined by the Commission in 
such regulations. 

(6) Consideration of other rules required 

In conducting a proceeding under this sec-
tion, the Commission shall consider requiring, 
by rule or regulation, that providers of pay- 
per-call services— 

(A) automatically disconnect a call after 
one full cycle of the program; and 

(B) include a beep tone or other appro-
priate and clear signal during a live inter-
active group program so that callers will be 
alerted to the passage of time. 

(7) Special rule for infrequent publications 

The rules prescribed by the Commission 
under subparagraphs (A) and (G) of paragraph 
(1) may permit, in the case of publications 
that are widely distributed, that are printed 
annually or less frequently, and that have an 
established policy of not publishing specific 
prices, advertising that in lieu of the cost dis-
closures required by such subparagraphs, 
clearly and conspicuously disclose that use of 
the telephone number may result in a substan-
tial charge. 

(8) Treatment of rules 

A rule issued under this subsection shall be 
treated as a rule issued under section 
57a(a)(1)(B) of this title. 

(b) Rulemaking 

The Commission shall prescribe the rules 
under subsection (a) of this section within 270 
days after October 28, 1992. Such rules shall be 
prescribed in accordance with section 553 of title 
5. 

(c) Enforcement 

Any violation of any rule prescribed under 
subsection (a) of this section shall be treated as 
a violation of a rule respecting unfair or decep-
tive acts or practices under section 45 of this 
title. Notwithstanding section 45(a)(2) of this 
title, communications common carriers shall be 
subject to the jurisdiction of the Commission for 
purposes of this subchapter. 

(Pub. L. 102–556, title II, § 201, Oct. 28, 1992, 106 
Stat. 4187.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 5712, 5713, 5714 

of this title. 

§ 5712. Actions by States 

(a) In general 

Whenever an attorney general of any State 
has reason to believe that the interests of the 
residents of that State have been or are being 
threatened or adversely affected because any 
person has engaged or is engaging in a pattern 
or practice which violates any rule of the Com-
mission under section 5711(a) of this title, the 
State may bring a civil action on behalf of its 
residents in an appropriate district court of the 
United States to enjoin such pattern or practice, 
to enforce compliance with such rule of the 
Commission, to obtain damages on behalf of 
their residents, or to obtain such further and 
other relief as the court may deem appropriate. 

(b) Notice 

The State shall serve prior written notice of 
any civil action under subsection (a) of this sec-
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tion upon the Commission and provide the Com-
mission with a copy of its complaint, except 
that if it is not feasible for the State to provide 
such prior notice, the State shall serve such no-
tice immediately upon instituting such action. 
Upon receiving a notice respecting a civil ac-
tion, the Commission shall have the right (1) to 
intervene in such action, (2) upon so interven-
ing, to be heard on all matters arising therein, 
and (3) to file petitions for appeal. 

(c) Venue 

Any civil action brought under this section in 
a district court of the United States may be 
brought in the district wherein the defendant is 
found or is an inhabitant or transacts business 
or wherein the violation occurred or is occur-
ring, and process in such cases may be served in 
any district in which the defendant is an inhab-
itant or wherever the defendant may be found. 

(d) Investigatory powers 

For purposes of bringing any civil action 
under this section, nothing in this chapter shall 
prevent the attorney general from exercising 
the powers conferred on the attorney general by 
the laws of such State to conduct investigations 
or to administer oaths or affirmations or to 
compel the attendance of witnesses or the pro-
duction of documentary and other evidence. 

(e) Effect on State court proceedings 

Nothing contained in this section shall pro-
hibit an authorized State official from proceed-
ing in State court on the basis of an alleged vio-
lation of any general civil or criminal antifraud 
statute of such State. 

(f) Limitation 

Whenever the Commission has instituted a 
civil action for violation of any rule or regula-
tion under this chapter, no State may, during 
the pendency of such action instituted by the 
Commission, subsequently institute a civil ac-
tion against any defendant named in the Com-
mission’s complaint for violation of any rule as 
alleged in the Commission’s complaint. 

(g) Actions by other State officials 

(1) Nothing contained in this section shall pro-
hibit an authorized State official from proceed-
ing in State court on the basis of an alleged vio-
lation of any general civil or criminal statute of 
such State. 

(2) In addition to actions brought by an attor-
ney general of a State under subsection (a) of 
this section, such an action may be brought by 
officers of such State who are authorized by the 
State to bring actions in such State for protec-
tion of consumers and who are designated by the 
Commission to bring an action under subsection 
(a) of this section against persons that the Com-
mission has determined have or are engaged in 
a pattern or practice which violates a rule of the 
Commission under section 5711(a) of this title. 

(Pub. L. 102–556, title II, § 202, Oct. 28, 1992, 106 
Stat. 4190.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (d) and (f), was in 

the original ‘‘this Act’’, meaning Pub. L. 102–556, Oct. 

28, 1992, 106 Stat. 4181, known as the Telephone Disclo-

sure and Dispute Resolution Act. For complete classi-

fication of this Act to the Code, see References in Text 

note set out under section 5701 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 5713 of this title. 

§ 5713. Administration and applicability of sub-
chapter 

(a) In general 

Except as otherwise provided in section 5712 of 
this title, this subchapter shall be enforced by 
the Commission under the Federal Trade Com-
mission Act (15 U.S.C. 41 et seq.). Consequently, 
no activity which is outside the jurisdiction of 
that Act shall be affected by this chapter, ex-
cept for purposes of this subchapter. 

(b) Actions by Commission 

The Commission shall prevent any person 
from violating a rule of the Commission under 
section 5711 of this title in the same manner, by 
the same means, and with the same jurisdiction, 
powers, and duties as though all applicable 
terms and provisions of the Federal Trade Com-
mission Act (15 U.S.C. 41 et seq.) were incor-
porated into and made a part of this subchapter. 
Any person who violates such rule shall be sub-
ject to the penalties and entitled to the privi-
leges and immunities provided in the Federal 
Trade Commission Act in the same manner, by 
the same means, and with the same jurisdiction, 
power, and duties as though all applicable terms 
and provisions of the Federal Trade Commission 
Act were incorporated into and made a part of 
this subchapter. 

(Pub. L. 102–556, title II, § 203, Oct. 28, 1992, 106 
Stat. 4191.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of chapter 2 of this title. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

§ 5714. Definitions 

For purposes of this subchapter: 
(1) The term ‘‘pay-per-call services’’ has the 

meaning provided in section 228(i) of title 47, 
except that the Commission by rule may, not-
withstanding subparagraphs (B) and (C) of sec-
tion 228(i)(1) of title 47, extend such definition 
to other similar services providing audio infor-
mation or audio entertainment if the Commis-
sion determines that such services are suscep-
tible to the unfair and deceptive practices that 
are prohibited by the rules prescribed pursu-
ant to section 5711(a) of this title. 

(2) The term ‘‘attorney general’’ means the 
chief legal officer of a State. 

(3) The term ‘‘State’’ means any State of the 
United States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands, and 
any territory or possession of the United 
States. 

(4) The term ‘‘Commission’’ means the Fed-
eral Trade Commission. 

(Pub. L. 102–556, title II, § 204, Oct. 28, 1992, 106 
Stat. 4191; Pub. L. 104–104, title VII, § 701(b)(1), 
Feb. 8, 1996, 110 Stat. 147.) 
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1 See References in Text note below. 

AMENDMENTS 

1996—Par. (1). Pub. L. 104–104 amended par. (1) gener-

ally. Prior to amendment, par. (1) read as follows: ‘‘The 

term ‘pay-per-call services’ has the meaning provided 

in section 228 of title 47.’’ 

SUBCHAPTER II—BILLING AND 
COLLECTION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 5711 of this 

title; title 47 section 228. 

§ 5721. Regulations 

(a) In general 

(1) Rules required 

The Commission shall, in accordance with 
the requirements of this section, prescribe 
rules establishing procedures for the correc-
tion of billing errors with respect to tele-
phone-billed purchases. The rules prescribed 
by the Commission shall also include provi-
sions to prohibit unfair or deceptive acts or 
practices that evade such rules or undermine 
the rights provided to customers under this 
subchapter. 

(2) Substantial similarity to credit billing 

The Commission shall promulgate rules 
under this section that impose requirements 
that are substantially similar to the require-
ments imposed, with respect to the resolution 
of credit disputes, under the Truth in Lending 
and Fair Credit Billing Acts [15 U.S.C. 1601 et 
seq., 1666 et seq.]. 

(3) Treatment of rule 

A rule issued under paragraph (1) shall be 
treated as a rule issued under section 
57a(a)(1)(B) of this title. 

(b) Rulemaking schedule and procedure 

The Commission shall prescribe the rules 
under subsection (a) of this section within 270 
days after October 28, 1992. Such rules shall be 
prescribed in accordance with section 553 of title 
5. 

(c) Enforcement 

Any violation of any rule prescribed under 
subsection (a) of this section shall be treated as 
a violation of a rule under section 45 of this title 
regarding unfair or deceptive acts or practices. 
Notwithstanding section 45(a)(2) of this title, 
communications common carriers shall be sub-
ject to the jurisdiction of the Commission for 
purposes of this subchapter. 

(d) Correction of billing errors and correction of 
credit reports 

In prescribing rules under this section, the 
Commission shall consider, with respect to tele-
phone-billed purchases, the following: 

(1) The initiation of a billing review by a 
customer. 

(2) Responses by billing entities and provid-
ing carriers to the initiation of a billing re-
view. 

(3) Investigations concerning delivery of 
telephone-billed purchases. 

(4) Limitations upon providing carrier re-
sponsibilities, including limitations on a car-

rier’s responsibility to verify delivery of audio 
information or entertainment. 

(5) Requirements on actions by billing enti-
ties to set aside charges from a customer’s 
billing statement. 

(6) Limitations on collection actions by bill-
ing entities and vendors. 

(7) The regulation of credit reports on billing 
disputes. 

(8) The prompt notification of credit to an 
account. 

(9) Rights of customers and telephone com-
mon carriers regarding claims and defenses. 

(10) The extent to which the regulations 
should diverge from requirements under the 
Truth in Lending and Fair Credit Billing Acts 
[15 U.S.C. 1601 et seq., 1666 et seq.] in order to 
protect customers, and in order to be cost ef-
fective to billing entities. 

(Pub. L. 102–556, title III, § 301, Oct. 28, 1992, 106 
Stat. 4191.) 

REFERENCES IN TEXT 

The Truth in Lending Act, referred to in subsecs. 
(a)(2) and (d)(10), is title I of Pub. L. 90–321, May 29, 1968, 
82 Stat. 146, as amended, which is classified generally 
to subchapter I (§ 1601 et seq.) of chapter 41 of this title. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 1601 of this title 
and Tables. 

The Fair Credit Billing Act, referred to in subsecs. 
(a)(2) and (d)(10), is title III of Pub. L. 93–495, Oct. 28, 
1974, 88 Stat. 1511, which is classified principally to part 
D (§ 1666 et seq.) of subchapter I of chapter 41 of this 
title. For complete classification of this Act to the 
Code, see Short Title of 1974 Amendment note set out 
under section 1601 of this title and Tables. 

§ 5722. Relation to State laws 

(a) State law applicable unless inconsistent 

This subchapter does not annul, alter, or af-
fect, or exempt any person subject to the provi-
sions of this subchapter from complying with, 
the laws of any State with respect to telephone 
billing practices, except to the extent that those 
laws are inconsistent with any provision of this 
subchapter, and then only to the extent of the 
inconsistency. The Commission is authorized to 
determine whether such inconsistencies exist. 
The Commission may not determine that any 
State law is inconsistent with any provision of 
this subchapter 1 if the Commission determines 
that such law gives greater protection to the 
consumer. 

(b) Regulatory exemptions 

The Commission shall by regulation exempt 
from the requirements of this subchapter any 
class of telephone-billed purchase transactions 
within any State if it determines that under the 
law of that State that class of transactions is 
subject to requirements substantially similar to 
those imposed under this subchapter 1 or that 
such law gives greater protection to the con-
sumer, and that there is adequate provision for 
enforcement. 

(Pub. L. 102–556, title III, § 302, Oct. 28, 1992, 106 
Stat. 4192.) 

REFERENCES IN TEXT 

This subchapter, referred to the last time in subsecs. 

(a) and (b), was in the original ‘‘this chapter’’ and was 
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translated as reading ‘‘this title’’ meaning title III of 

Pub. L. 102–556, to reflect the probable intent of Con-

gress because Pub. L. 102–556 does not contain chapters. 

§ 5723. Enforcement 

The Commission shall enforce the require-
ments of this subchapter. For the purpose of the 
exercise by the Commission of its functions and 
powers under the Federal Trade Commission Act 
[15 U.S.C. 41 et seq.], a violation of any require-
ment imposed under this subchapter shall be 
deemed a violation of a requirement imposed 
under that Act. All the functions and powers of 
the Commission under that Act are available to 
the Commission to enforce compliance by any 
person with the requirements imposed under 
this subchapter, irrespective of whether that 
person is engaged in commerce or meets any 
other jurisdictional tests in that Act. The Com-
mission may prescribe such regulations as are 
necessary or appropriate to implement the pro-
visions of this subchapter. 

(Pub. L. 102–556, title III, § 303, Oct. 28, 1992, 106 
Stat. 4192.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-

ed, which is classified generally to subchapter I (§ 41 et 

seq.) of chapter 2 of this title. For complete classifica-

tion of this Act to the Code, see section 58 of this title 

and Tables. 

§ 5724. Definitions 

As used in this subchapter— 
(1) The term ‘‘telephone-billed purchase’’ 

means any purchase that is completed solely 
as a consequence of the completion of the call 
or a subsequent dialing, touch tone entry, or 
comparable action of the caller. Such term 
does not include— 

(A) a purchase by a caller pursuant to a 
preexisting agreement with the vendor; 

(B) local exchange telephone services or 
interexchange telephone services or any 
service that the Federal Communications 
Commission determines, by rule— 

(i) is closely related to the provision of 
local exchange telephone services or inter-
exchange telephone services; and 

(ii) is subject to billing dispute resolu-
tion procedures required by Federal or 
State statute or regulation; or 

(C) the purchase of goods or services which 
is otherwise subject to billing dispute reso-
lution procedures required by Federal stat-
ute or regulation. 

(2) A ‘‘billing error’’ consists of any of the 
following: 

(A) A reflection on a billing statement for 
a telephone-billed purchase which was not 
made by the customer or, if made, was not in 
the amount reflected on such statement. 

(B) A reflection on a billing statement of a 
telephone-billed purchase for which the cus-
tomer requests additional clarification, in-
cluding documentary evidence thereof. 

(C) A reflection on a billing statement of a 
telephone-billed purchase that was not ac-
cepted by the customer or not provided to 

the customer in accordance with the stated 
terms of the transaction. 

(D) A reflection on a billing statement of 
a telephone-billed purchase for a call made 
to an 800 or other toll free telephone num-
ber. 

(E) The failure to reflect properly on a 
billing statement a payment made by the 
customer or a credit issued to the customer 
with respect to a telephone-billed purchase. 

(F) A computation error or similar error of 
an accounting nature on a statement. 

(G) Failure to transmit the billing state-
ment to the last known address of the cus-
tomer, unless that address was furnished less 
than twenty days before the end of the bill-
ing cycle for which the statement is re-
quired. 

(H) Any other error described in regula-
tions prescribed by the Commission pursu-
ant to section 553 of title 5. 

(3) The term ‘‘Commission’’ means the Fed-
eral Trade Commission. 

(4) The term ‘‘providing carrier’’ means a 
local exchange or interexchange common car-
rier providing telephone services (other than 
local exchange services) to a vendor for a tele-
phone-billed purchase that is the subject of a 
billing error complaint. 

(5) The term ‘‘vendor’’ means any person 
who, through the use of the telephone, offers 
goods or services for a telephone-billed pur-
chase. 

(6) The term ‘‘customer’’ means any person 
who acquires or attempts to acquire goods or 
services in a telephone-billed purchase. 

(Pub. L. 102–556, title III, § 304, Oct. 28, 1992, 106 
Stat. 4193.) 

CHAPTER 84—COMMERCIAL SPACE 
COMPETITIVENESS 

Sec. 

5801. Findings. 

5802. Definitions. 

5803. Launch voucher demonstration program. 

(a) Commercial space voucher dem-

onstration program; effective pe-

riod. 

(b) Award of vouchers. 

(c) Assistance. 

(d) Report. 

5804. Repealed. 

5805. Identification of launch support facilities. 

(a) Identification. 

(b) Report to Congress. 

5806. Anchor tenancy and termination liability. 

(a) Anchor tenancy contracts. 

(b) Termination liability. 

(c) Limitations. 

5807. Use of Government facilities. 

(a) Authority. 

(b) Reimbursement payment. 

5808. Commercial Space Achievement Award. 

(a) Establishment. 

(b) Criteria for award. 

(c) Limitations. 

(d) Funding for award. 

§ 5801. Findings 

The Congress finds that— 
(1) commercial activities of the private sec-

tor have substantially contributed to the 
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strength of both the United States space pro-
gram and the national economy; 

(2) a robust United States space transpor-
tation capability remains a vital cornerstone 
of the United States space program; 

(3) the availability of commercial launch 
services is essential for the continued growth 
of the United States commercial space sector; 

(4) a timely extension of the excess third 
party claims payment provisions of chapter 
701 of title 49 is appropriate and necessary to 
enable the private sector to continue covering 
maximum probable liability risks while pro-
tecting the private sector from uninsurable 
levels of liability which could hinder inter-
national competitiveness; 

(5) a program to demonstrate how recipients 
of Federal grants can purchase launch services 
directly from the private sector has the poten-
tial to improve the capabilities of the United 
States commercial launch industry; 

(6) improvements and additions to the Na-
tion’s space transportation infrastructure con-
tribute to a robust and cost effective space 
transportation capability for both public sec-
tor and private sector users; 

(7) private sector use of available Govern-
ment facilities on a reimbursable basis con-
tributes to a stronger commercial space sec-
tor; 

(8) the Federal Government should purchase 
space goods and services which are commer-
cially available, or could be made available 
commercially in response to a Government 
procurement request, whenever such goods or 
services meet Government mission require-
ments in a cost effective manner; 

(9) it is appropriate for the Government to 
act as an anchor tenant for commercial space 
development projects which have a reasonable 
potential to develop non-Federal markets and 
which meet Federal needs in a cost effective 
manner; and 

(10) the provision of compensation to com-
mercial providers of space goods and services 
for termination of contracts at the conven-
ience of the Government assists in enabling 
the private sector to invest in space activities 
which are initially dependent on Government 
purchases. 

(Pub. L. 102–588, title V, § 501, Nov. 4, 1992, 106 
Stat. 5122.) 

CODIFICATION 

In par. (4), ‘‘chapter 701 of title 49’’ substituted for 

‘‘the Commercial Space Launch Act [49 App. U.S.C. 2601 

et seq.]’’ on authority of Pub. L. 103–272, § 6(b), July 5, 

1994, 108 Stat. 1378, the first section of which enacted 

subtitles II, III, and V to X of Title 49, Transportation. 

SPACE COOPERATION WITH FORMER SOVIET REPUBLICS 

Section 218 of Pub. L. 102–588 provided that: 

‘‘(a) REPORT TO CONGRESS.—Within one year after the 

date of enactment of this Act [Nov. 4, 1992], the Presi-

dent shall submit to Congress a report describing— 

‘‘(1) the opportunities for increased space related 

trade with the independent states of the former So-

viet Union; 

‘‘(2) a technology procurement plan for identifying 

and evaluating all unique space hardware, space tech-

nology, and space services available to the United 

States from the independent states of the former So-

viet Union, specifically including those technologies 

the National Aeronautics and Space Administration 

has identified as high priority in its Space Research 

and Technology Integrated Technology Plan.[;] 

‘‘(3) the trade missions carried out pursuant to sub-

section (c), including the private participation and 

the results of such missions; 

‘‘(4) the offices and accounts of the National Aero-

nautics and Space Administration to which expenses 

for either cooperative activities or procurement ac-

tions, involving the independent states of the former 

Soviet Union, are charged; 

‘‘(5) any barriers, regulatory or practical, that in-

hibit space-related trade between the United States 

and the independent states of the former Soviet 

Union, including such barriers in either the United 

States or the independent states; and 

‘‘(6) any anticompetitive issues raised by a poten-

tial acquisition. 

‘‘(b) NOTIFICATION TO CONGRESS.—If any United States 

Government agency denies a request for a license or 

other approval that may be necessary to conduct dis-

cussions on space-related matters with the independent 

states of the former Soviet Union, that agency shall 

immediately notify the Speaker of the House of Rep-

resentatives and President of the Senate. Each such no-

tification shall include a statement of the reasons for 

the denial. 

‘‘(c) ROLE OF THE OFFICE OF SPACE COMMERCE.—The 

Office of Space Commerce of the Department of Com-

merce is authorized and encouraged to conduct trade 

missions to appropriate independent states of the 

former Soviet Union for the purpose of familiarizing 

United States aerospace industry representatives with 

space hardware, space technologies, and space services 

that may be available from the independent states, and 

with the business practices and overall business cli-

mate in the independent states. The Office of Space 

Commerce shall also advise the Administrator [of the 

National Aeronautics and Space Administration] as to 

the impact on United States industry of each potential 

acquisition of space hardware, space technology, or 

space services from the independent states of the 

former Soviet Union, specifically including any anti-

competitive issues the Office may observe.’’ 

§ 5802. Definitions 

For the purpose of this chapter— 
(1) the term ‘‘agency’’ means an executive 

agency as defined by section 105 of title 5; 
(2) the term ‘‘anchor tenancy’’ means an ar-

rangement in which the United States Govern-
ment agrees to procure sufficient quantities of 
a commercial space product or service needed 
to meet Government mission requirements so 
that a commercial venture is made viable; 

(3) the term ‘‘commercial’’ means having— 
(A) private capital at risk, and 
(B) primary financial and management re-

sponsibility for the activity reside with the 
private sector; 

(4) the term ‘‘cost effective’’ means costing 
no more than the available alternatives, deter-
mined by a comparison of all related direct 
and indirect costs including, in the case of 
Government costs, applicable Government 
labor and overhead costs as well as contractor 
charges, and taking into account the ability of 
each alternative to accommodate mission re-
quirements as well as the related factors of 
risk, reliability, schedule, and technical per-
formance; 

(5) the term ‘‘launch’’ means to place, or at-
tempt to place, a launch vehicle and its pay-
load, if any, in a suborbital trajectory, in 
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1 So in original. The period probably should be a semicolon. 

Earth orbit in outer space, or otherwise in 
outer space; 

(6) the term ‘‘launch services’’ means activi-
ties involved in the preparation of a launch ve-
hicle and its payload for launch and the con-
duct of a launch; 

(7) the term ‘‘launch support facilities’’ 
means facilities located at launch sites or 
launch ranges that are required to support 
launch activities, including launch vehicle as-
sembly, launch vehicle operations and control, 
communications, flight safety functions, and 
payload operations, control, and processing.1 

(8) the term ‘‘launch vehicle’’ means any ve-
hicle constructed for the purpose of operating 
in or placing a payload in, outer space or in 
suborbital trajectories, and includes compo-
nents of that vehicle; 

(9) the term ‘‘payload’’ means an object 
which a person undertakes to launch, and in-
cludes subcomponents of the launch vehicle 
specifically designed or adapted for that ob-
ject; 

(10) the term ‘‘payload integration services’’ 
means activities involved in integrating mul-
tiple payloads into a single payload for launch 
or integrating a payload with a launch vehi-
cle; 

(11) the term ‘‘space recovery support facili-
ties’’ means facilities required to support ac-
tivities related to the recovery of payloads re-
turned from space to a space recovery site, in-
cluding operations and control, communica-
tions, flight safety functions, and payload 
processing; 

(12) the term ‘‘space transportation infra-
structure’’ means facilities, associated equip-
ment, and real property, including launch 
sites, launch support facilities, space recovery 
sites, and space recovery support facilities, re-
quired to perform launch or space recovery ac-
tivities; 

(13) the term ‘‘State’’ means the several 
States, the District of Columbia, Puerto Rico, 
American Samoa, the United States Virgin Is-
lands, Guam, the Northern Mariana Islands, 
and any other commonwealth, territory, or 
possession of the United States; and 

(14) the term ‘‘United States’’ means the 
States, collectively. 

(Pub. L. 102–588, title V, § 502, Nov. 4, 1992, 106 
Stat. 5123.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this title’’, meaning title V of Pub. L. 102–588, Nov. 4, 

1992, 106 Stat. 5122, which enacted this chapter and 

amended section 2454 of Title 42, The Public Health and 

Welfare, and section 2615 of former Title 49, Transpor-

tation. For complete classification of title V to the 

Code, see Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 49 section 70301. 

§ 5803. Launch voucher demonstration program 

(a) Commercial space voucher demonstration 
program; effective period 

The Administrator shall establish a dem-
onstration program to award vouchers for the 

payment of commercial launch services and pay-
load integration services for the purpose of 
launching payloads funded by the National 
Aeronautics and Space Administration to be-
come effective October 1, 1993. 

(b) Award of vouchers 

The Administrator shall award vouchers under 
subsection (a) of this section to appropriate in-
dividuals as a part of grants administered by the 
National Aeronautics and Space Administration 
for the launch of— 

(1) payloads to be placed in suborbital tra-
jectories; and 

(2) small payloads to be placed in orbit. 

(c) Assistance 

The Administrator may provide voucher 
award recipients with such assistance, including 
contract formulation and technical support dur-
ing the proposal evaluation, as may be nec-
essary, to ensure the purchase of cost effective 
and reasonably reliable commercial launch serv-
ices and payload integration services. 

(d) Report 

The Administrator shall conduct an ongoing 
review of the program established under this 
section, and shall, not later than January 31, 
1995, report to Congress the results of such a re-
view, together with recommendations for fur-
ther action relating to the program. 

(Pub. L. 102–588, title V, § 504, Nov. 4, 1992, 106 
Stat. 5124; Pub. L. 105–303, title I, § 103, Oct. 28, 
1998, 112 Stat. 2851.) 

AMENDMENTS 

1998—Subsec. (a). Pub. L. 105–303, § 103(1), struck out 

‘‘the Office of Commercial Programs within’’ after 

‘‘payloads funded by’’ and struck out at end ‘‘Such pro-

gram shall not be effective after September 30, 1995.’’ 

Subsecs. (c) to (e). Pub. L. 105–303, § 103(2), (3), redesig-

nated subsecs. (d) and (e) as (c) and (d), respectively, 

and struck out heading and text of former subsec. (c). 

Text read as follows: ‘‘In carrying out the demonstra-

tion program established under subsection (a) of this 

section, the Administrator, in awarding vouchers, is 

limited to the launch of payloads funded by the Office 

of Commercial Programs within the National Aero-

nautics and Space Administration.’’ 

‘‘ADMINISTRATOR’’ DEFINED 

Administrator means Administrator of the National 

Aeronautics and Space Administration, see section 

102(f) of Pub. L. 102–588, 106 Stat. 5110. 

§ 5804. Repealed. Pub. L. 103–272, § 7(b), July 5, 
1994, 108 Stat. 1379 

Section, Pub. L. 102–588, title V, § 505, Nov. 4, 1992, 106 

Stat. 5124, related to space transportation infrastruc-

ture matching grants. See sections 70301 to 70305 of 

Title 49, Transportation. 

§ 5805. Identification of launch support facilities 

(a) Identification 

The Administrator and the Secretary of De-
fense, as appropriate, in coordination with the 
Secretary of Transportation, shall conduct an 
inventory and identify all launch support facili-
ties owned by the United States Government. To 
the extent practicable, the Administrator and 
the Secretary of Defense shall also identify any 
launch support facilities which could be made 
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available for use by non-Federal entities on a 
reimbursable basis without interfering with 
Federal activities. 

(b) Report to Congress 

Not later than 1 year after November 4, 1992, 
the Administrator and the Secretary of Defense 
each shall submit to Congress a report contain-
ing the results of the identification required 
under subsection (a) of this section. Portions of 
such report may be classified and protected from 
public disclosure if such classification is nec-
essary to protect national security. 

(Pub. L. 102–588, title V, § 506, Nov. 4, 1992, 106 
Stat. 5127.) 

‘‘ADMINISTRATOR’’ DEFINED 

Administrator means Administrator of the National 
Aeronautics and Space Administration, see section 
102(f) of Pub. L. 102–588, 106 Stat. 5110. 

§ 5806. Anchor tenancy and termination liability 

(a) Anchor tenancy contracts 

Subject to appropriations, the Administrator 1 
or the Administrator of the National Oceanic 
and Atmospheric Administration may enter into 
multiyear anchor tenancy contracts for the pur-
chase of a good or service if the appropriate Ad-
ministrator determines that— 

(1) the good or service meets the mission re-
quirements of the National Aeronautics and 
Space Administration or the National Oceanic 
and Atmospheric Administration, as appro-
priate; 

(2) the commercially procured good or serv-
ice is cost effective; 

(3) the good or service is procured through a 
competitive process; 

(4) existing or potential customers for the 
good or service other than the United States 
Government have been specifically identified; 

(5) the long-term viability of the venture is 
not dependent upon a continued Government 
market or other nonreimbursable Government 
support; and 

(6) private capital is at risk in the venture. 

(b) Termination liability 

(1) Contracts entered into under subsection (a) 
of this section may provide for the payment of 
termination liability in the event that the Gov-
ernment terminates such contracts for its con-
venience. 

(2) Contracts that provide for the payment of 
termination liability, as described in paragraph 
(1), shall include a fixed schedule of such termi-
nation liability payments. Liability under such 
contracts shall not exceed the total payments 
which the Government would have made after 
the date of termination to purchase the good or 
service if the contract were not terminated. 

(3) Subject to appropriations, funds available 
for such termination liability payments may be 
used for purchase of the good or service upon 
successful delivery of the good or service pursu-
ant to the contract. In such case, sufficient 
funds shall remain available to cover any re-
maining termination liability. 

(c) Limitations 

(1) Contracts entered into under this section 
shall not exceed 10 years in duration. 

(2) Such contracts shall provide for delivery of 
the good or service on a firm, fixed price basis. 

(3) To the extent practicable, reasonable per-
formance specifications shall be used to define 
technical requirements in such contracts. 

(4) In any such contract, the appropriate Ad-
ministrator shall reserve the right to com-
pletely or partially terminate the contract with-
out payment of such termination liability be-
cause of the contractor’s actual or anticipated 
failure to perform its contractual obligations. 

(Pub. L. 102–588, title V, § 507, Nov. 4, 1992, 106 
Stat. 5127.) 

‘‘ADMINISTRATOR’’ DEFINED 

Administrator means Administrator of the National 

Aeronautics and Space Administration, see section 

102(f) of Pub. L. 102–588, 106 Stat. 5110. 

§ 5807. Use of Government facilities 

(a) Authority 

Federal agencies, including the National Aero-
nautics and Space Administration and the De-
partment of Defense, may allow non-Federal en-
tities to use their space-related facilities on a 
reimbursable basis if the Administrator, the 
Secretary of Defense, or the appropriate agency 
head determines that— 

(1) the facilities will be used to support com-
mercial space activities; 

(2) such use can be supported by existing or 
planned Federal resources; 

(3) such use is compatible with Federal ac-
tivities; 

(4) equivalent commercial services are not 
available on reasonable terms; and 

(5) such use is consistent with public safety, 
national security, and international treaty ob-
ligations. 

In carrying out paragraph (5), each agency head 
shall consult with appropriate Federal officials. 

(b) Reimbursement payment 

(1) The reimbursement referred to in sub-
section (a) of this section may be an amount 
equal to the direct costs (including salaries of 
United States civilian and contractor personnel) 
incurred by the United States as a result of the 
use of such facilities by the private sector. For 
the purposes of this paragraph, the term ‘‘direct 
costs’’ means the actual costs that can be unam-
biguously associated with such use, and would 
not be borne by the United States Government 
in the absence of such use. 

(2) The amount of any payment received by 
the United States for use of facilities under this 
subsection shall be credited to the appropriation 
from which the cost of providing such facilities 
was paid. 

(Pub. L. 102–588, title V, § 508, Nov. 4, 1992, 106 
Stat. 5128.) 

‘‘ADMINISTRATOR’’ DEFINED 

Administrator means Administrator of the National 

Aeronautics and Space Administration, see section 

102(f) of Pub. L. 102–588, 106 Stat. 5110. 

§ 5808. Commercial Space Achievement Award 

(a) Establishment 

There is established a Commercial Space 
Achievement Award. The award shall consist of 
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a medal, which shall be of such design and mate-
rials and bear such inscriptions as determined 
by the Secretary of Commerce. A cash prize may 
also be awarded if funding for the prize is avail-
able under subsection (d) of this section. 

(b) Criteria for award 

The Secretary of Commerce shall periodically 
make, and the Chairman of the National Space 
Council shall present, awards under this section 
to individuals, corporations, corporate divisions, 
or corporate subsidiaries substantially engaged 
in commercial space activities who in the opin-
ion of the Secretary of Commerce best meet the 
following criteria: 

(1) For corporate entities, at least one-half 
of the revenues from the space-related activi-
ties of the corporation, division, or subsidiary 
is derived from sources other than the United 
States Government. 

(2) The activities and achievements of the 
individual, corporation, division, or subsidiary 
have substantially contributed to the United 
States gross national product and the stature 
of United States industry in international 
markets, with due consideration for both the 
economic magnitude and the technical quality 
of the activities and achievements. 

(3) The individual, corporation, division, or 
subsidiary has substantially advanced space 
technology and space applications directly re-
lated to commercial space activities. 

(c) Limitations 

No individual or corporate entity may receive 
an award under this section more than once 
every 5 years. 

(d) Funding for award 

The Secretary of Commerce may seek and ac-
cept gifts of money from public and private 
sources for the purpose of making cash prize 
awards under this section. Such money may be 
used only for that purpose, only such money 
may be used for that purpose, and the Secretary 
of Commerce shall make publicly available an 
itemized list of the sources of such funding. 

(Pub. L. 102–588, title V, § 510, Nov. 4, 1992, 106 
Stat. 5129.) 

CHAPTER 85—ARMORED CAR INDUSTRY 
RECIPROCITY 

Sec. 

5901. Findings. 

5902. State reciprocity of weapons licenses issued 

to armored car company crew members. 

(a) In general. 

(b) Minimum State requirements. 

5903. Relation to other laws. 

5904. Definitions. 

§ 5901. Findings 

Congress finds that— 
(1) the distribution of goods and services to 

consumers in the United States requires the 
free flow of currency, bullion, securities, food 
stamps, and other items of unusual value in 
interstate commerce; 

(2) the armored car industry transports and 
protects such items in interstate commerce, 
including daily transportation of currency and 
food stamps valued at more than $1,000,000,000; 

(3) armored car crew members are often sub-
ject to armed attack by individuals attempt-
ing to steal such items; 

(4) to protect themselves and the items they 
transport, such crew members are armed with 
weapons; 

(5) various States require both weapons 
training and a criminal record background 
check before licensing a crew member to carry 
a weapon; and 

(6) there is a need for each State to recip-
rocally accept weapons licenses of other 
States for armored car crew members to as-
sure the free and safe transport of valuable 
items in interstate commerce. 

(Pub. L. 103–55, § 2, July 28, 1993, 107 Stat. 276.) 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–287, § 1, Oct. 27, 1998, 112 Stat. 2776, pro-

vided that: ‘‘This Act [amending section 5902 of this 

title and enacting provisions set out as a note under 

section 5902 of this title] may be cited as the ‘Armored 

Car Reciprocity Amendments of 1998’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 103–55 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Armored 

Car Industry Reciprocity Act of 1993’.’’ 

§ 5902. State reciprocity of weapons licenses is-
sued to armored car company crew members 

(a) In general 

If an armored car crew member employed by 
an armored car company— 

(1) has in effect a license issued by the ap-
propriate State agency (in the State in which 
such member is primarily employed by such 
company) to carry a weapon while acting in 
the services of such company in that State, 
and such State agency meets the minimum re-
quirements under subsection (b) of this sec-
tion; and 

(2) has met all other applicable requirements 
to act as an armored car crew member in the 
State in which such member is primarily em-
ployed by such company, 

then such crew member shall be entitled to law-
fully carry any weapon to which such license re-
lates and function as an armored car crew mem-
ber in any State while such member is acting in 
the service of such company. 

(b) Minimum State requirements 

A State agency meets the minimum State re-
quirements of this subsection if— 

(1) in issuing an initial weapons license to an 
armored car crew member described in sub-
section (a) of this section, the agency deter-
mines to its satisfaction that— 

(A) the crew member has received class-
room and range training in weapons safety 
and marksmanship during the current year 
from a qualified instructor for each weapon 
that the crew member will be licensed to 
carry; and 

(B) the receipt or possession of a weapon 
by the crew member would not violate Fed-
eral law, determined on the basis of a crimi-
nal record background check conducted dur-
ing the current year; 

(2) in issuing a renewal of a weapons license 
to an armored car crew member described in 
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subsection (a) of this section, the agency de-
termines to its satisfaction that— 

(A) the crew member has received continu-
ing training in weapons safety and marks-
manship from a qualified instructor for each 
weapon that the crew member is licensed to 
carry; and 

(B) the receipt or possession of a weapon 
by the crew member would not violate Fed-
eral law, as determined by the agency; and 

(3) in issuing a weapons license under para-
graph (1) or paragraph (2), as the case may 
be— 

(A) the agency issues such license for a pe-
riod not to exceed 2 years; or 

(B) the agency issues such license for a pe-
riod not to exceed 5 years in the case of a 
State that enacted a State law before Octo-
ber 1, 1996, that provides for the issuance of 
an initial weapons license or a renewal of a 
weapons license, as the case may be, for a 
period not to exceed 5 years. 

(Pub. L. 103–55, § 3, July 28, 1993, 107 Stat. 276; 
Pub. L. 105–287, § 2, Oct. 27, 1998, 112 Stat. 2776.) 

AMENDMENTS 

1998—Subsec. (a). Pub. L. 105–287, § 2(a), amended 

heading and text of subsec. (a) generally. Prior to 

amendment, text read as follows: ‘‘If an armored car 

crew member employed by an armored car company 

has in effect a license issued by the appropriate State 

agency (in the State in which such member is primarily 

employed by such company) to carry a weapon while 

acting in the services of such company in that State, 

and such State agency meets the minimum State re-

quirements under subsection (b) of this section, then 

such crew member shall be entitled to lawfully carry 

any weapon to which such license relates in any State 

while such crew member is acting in the service of such 

company.’’ 

Subsec. (b). Pub. L. 105–287, § 2(b), amended heading 

and text of subsec. (b) generally. Prior to amendment, 

text read as follows: ‘‘A State agency meets the mini-

mum State requirements of this subsection if in issuing 

a weapons license to an armored car crew member de-

scribed in subsection (a) of this section, the agency re-

quires the crew member to provide information on an 

annual basis to the satisfaction of the agency that— 

‘‘(1) the crew member has received classroom and 

range training in weapons safety and marksmanship 

during the current year by a qualified instructor for 

each weapon that the crew member is licensed to 

carry; and 

‘‘(2) the receipt or possession of a weapon by the 

crew member would not violate Federal law, deter-

mined on the basis of a criminal record background 

check conducted during the current year.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–287, § 3, Oct. 27, 1998, 112 Stat. 2777, pro-

vided that: ‘‘The amendments made by section 2 

[amending this section] shall take effect 30 days after 

the date of the enactment of this Act [Oct. 27, 1998].’’ 

§ 5903. Relation to other laws 

This chapter shall supersede any provision of 
State law (or the law of any political subdivi-
sion of a State) that is inconsistent with this 
chapter. 

(Pub. L. 103–55, § 4, July 28, 1993, 107 Stat. 277.) 

§ 5904. Definitions 

As used in this chapter: 

(1) The term ‘‘armored car crew member’’ 
means an individual who provides protection 
for goods transported by an armored car com-
pany. 

(2) The term ‘‘armored car company’’ means 
a company— 

(A) subject to regulation under subchapter 
I of chapter 135 of title 49; and 

(B) is 1 registered under chapter 139 of such 
title, in order to engage in the business of 
transporting and protecting currency, bul-
lion, securities, precious metals, food 
stamps, and other articles of unusual value 
in interstate commerce. 

(3) The term ‘‘State’’ means any State of the 
United States or the District of Columbia. 

(Pub. L. 103–55, § 5, July 28, 1993, 107 Stat. 277; 
Pub. L. 104–88, title III, § 336, Dec. 29, 1995, 109 
Stat. 954.) 

AMENDMENTS 

1995—Par. (2). Pub. L. 104–88 substituted ‘‘subchapter 

I of chapter 135’’ for ‘‘subchapter II of chapter 105’’ in 

subpar. (A) and ‘‘is registered under chapter 139’’ for 

‘‘holding the appropriate certificate, permit, or license 

issued under subchapter II of chapter 109’’ in subpar. 

(B). 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 701 of Title 49, Transportation. 

CHAPTER 86—CHILDREN’S BICYCLE HELMET 
SAFETY 

Sec. 

6001. Establishment of program. 

(a) In general. 

(b) Federal share. 

6002. Purposes for grants. 

6003. Report to Congress. 

6004. Standards. 

(a) In general. 

(b) Interim standards. 

(c) Final standard. 

(d) Failure to meet standards. 

6005. Authorization of appropriations. 

6006. ‘‘Approved bicycle helmet’’ defined. 

§ 6001. Establishment of program 

(a) In general 

The Administrator of the National Highway 
Traffic Safety Administration may, in accord-
ance with section 6002 of this title, make grants 
to States, political subdivisions of States, and 
nonprofit organizations for programs that re-
quire or encourage individuals under the age of 
16 to wear approved bicycle helmets. In making 
those grants, the Administrator shall allow 
grantees to use wide discretion in designing pro-
grams that effectively promote increased bicy-
cle helmet use. 

(b) Federal share 

The amount provided by a grant under this 
section shall not exceed 80 percent of the cost of 
the program for which the grant is made. In 
crediting the recipient State, political subdivi-
sion, or nonprofit organization for the non-Fed-
eral share of the cost of such a program (other 
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than planning and administration), the aggre-
gate of all expenditures made by such State, po-
litical subdivision, or nonprofit organization 
(exclusive of Federal funds) for the purposes de-
scribed in section 6002 of this title (other than 
expenditures for planning and administration) 
shall be available for such crediting, without re-
gard to whether such expenditures were actually 
made in connection with such program. 

(Pub. L. 103–267, title II, § 202, June 16, 1994, 108 
Stat. 726.) 

SHORT TITLE 

Section 201 of title II of Pub. L. 103–267 provided that: 

‘‘This title [enacting this chapter] may be cited as the 

‘Children’s Bicycle Helmet Safety Act of 1994’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6002, 6003 of this 

title. 

§ 6002. Purposes for grants 

A grant made under section 6001 of this title 
may be used by a grantee to— 

(1) enforce a law that requires individuals 
under the age of 16 to wear approved bicycle 
helmets on their heads while riding on bicy-
cles; 

(2) provide assistance, to individuals under 
the age of 16 who may not be able to afford ap-
proved bicycle helmets, to enable such individ-
uals to acquire such helmets; 

(3) develop and administer a program to edu-
cate individuals under the age of 16 and their 
families on the importance of wearing such 
helmets in order to improve bicycle safety; or 

(4) carry out any combination of the activi-
ties described in paragraphs (1), (2), and (3). 

The Administrator shall review grant applica-
tions for compliance with this section prior to 
awarding grants. 

(Pub. L. 103–267, title II, § 203, June 16, 1994, 108 
Stat. 727.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6001 of this title. 

§ 6003. Report to Congress 

Not later than May 1, 1997, the Administrator 
of the National Highway Traffic Safety Admin-
istration shall report to Congress on the effec-
tiveness of the grant program established by 
section 6001 of this title. The report shall in-
clude a list of grant recipients, a summary of 
the types of programs implemented by the 
grantees, and any recommendation by the Ad-
ministrator regarding how the program should 
be changed in the future. 

(Pub. L. 103–267, title II, § 204, June 16, 1994, 108 
Stat. 727.) 

§ 6004. Standards 

(a) In general 

Bicycle helmets manufactured 9 months or 
more after June 16, 1994, shall conform to— 

(1) any interim standard described under 
subsection (b) of this section, pending the es-
tablishment of a final standard pursuant to 
subsection (c) of this section; and 

(2) the final standard, once it has been estab-
lished under subsection (c) of this section. 

(b) Interim standards 

The interim standards are as follows: 
(1) The American National Standards Insti-

tute standard designated as ‘‘Z90.4–1984’’. 
(2) The Snell Memorial Foundation standard 

designated as ‘‘B–90’’. 
(3) The American Society for Testing and 

Materials (ASTM) standard designated as ‘‘F 
1447’’. 

(4) Any other standard that the Commission 
determines is appropriate. 

(c) Final standard 

Not later than 60 days after June 16, 1994, the 
Commission shall begin a proceeding under sec-
tion 553 of title 5 to— 

(1) review the requirements of the interim 
standards set forth in subsection (a) of this 
section and establish a final standard based on 
such requirements; 

(2) include in the final standard a provision 
to protect against the risk of helmets coming 
off the heads of bicycle riders; 

(3) include in the final standard provisions 
that address the risk of injury to children; and 

(4) include additional provisions as appro-
priate. 

Sections 7, 9, and 30(d) of the Consumer Product 
Safety Act (15 U.S.C. 2056, 2058, 2079(d)) shall not 
apply to the proceeding under this subsection 
and section 11 of such Act (15 U.S.C. 2060) shall 
not apply with respect to any standard issued 
under such proceeding. The final standard shall 
take effect 1 year from the date it is issued. 

(d) Failure to meet standards 

(1) Failure to meet interim standard 

Until the final standard takes effect, a bicy-
cle helmet that does not conform to an in-
terim standard as required under subsection 
(a)(1) of this section shall be considered in vio-
lation of a consumer product safety standard 
promulgated under the Consumer Product 
Safety Act [15 U.S.C. 2051 et seq.]. 

(2) Status of final standard 

The final standard developed under sub-
section (c) of this section shall be considered a 
consumer product safety standard promul-
gated under the Consumer Product Safety Act. 

(Pub. L. 103–267, title II, § 205, June 16, 1994, 108 
Stat. 727.) 

REFERENCES IN TEXT 

The Consumer Product Safety Act, referred to in sub-

sec. (d), is Pub. L. 92–573, Oct. 27, 1972, 86 Stat. 1207, as 

amended, which is classified generally to chapter 47 

(§ 2051 et seq.) of this title. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 2051 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6006 of this title. 

§ 6005. Authorization of appropriations 

For the National Highway Traffic Safety Ad-
ministration to carry out the grant program au-
thorized by this chapter, there are authorized to 
be appropriated $2,000,000 for fiscal year 1995, 
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$3,000,000 for fiscal year 1996, and $4,000,000 for 
fiscal year 1997. 

(Pub. L. 103–267, title II, § 206, June 16, 1994, 108 
Stat. 728.) 

§ 6006. ‘‘Approved bicycle helmet’’ defined 

In this chapter, the term ‘‘approved bicycle 
helmet’’ means a bicycle helmet that meets— 

(1) any interim standard described in section 
6004(b) of this title, pending establishment of a 
final standard under section 6004(c) of this 
title; and 

(2) the final standard, once it is established 
under section 6004(c) of this title. 

(Pub. L. 103–267, title II, § 207, June 16, 1994, 108 
Stat. 728.) 

CHAPTER 87—TELEMARKETING AND CON-
SUMER FRAUD AND ABUSE PREVENTION 

Sec. 

6101. Findings. 
6102. Telemarketing rules. 

(a) In general. 
(b) Rulemaking. 
(c) Enforcement. 
(d) Securities and Exchange Commission 

rules. 
(e) Commodity Futures Trading Commis-

sion rules. 
6103. Actions by States. 
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§ 6101. Findings 

The Congress makes the following findings: 
(1) Telemarketing differs from other sales 

activities in that it can be carried out by sell-
ers across State lines without direct contact 
with the consumer. Telemarketers also can be 
very mobile, easily moving from State to 
State. 

(2) Interstate telemarketing fraud has be-
come a problem of such magnitude that the re-
sources of the Federal Trade Commission are 
not sufficient to ensure adequate consumer 
protection from such fraud. 

(3) Consumers and others are estimated to 
lose $40 billion a year in telemarketing fraud. 

(4) Consumers are victimized by other forms 
of telemarketing deception and abuse. 

(5) Consequently, Congress should enact leg-
islation that will offer consumers necessary 

protection from telemarketing deception and 
abuse. 

(Pub. L. 103–297, § 2, Aug. 16, 1994, 108 Stat. 1545.) 

SHORT TITLE OF 2001 AMENDMENT 

Pub. L. 107–56, title X, § 1011(a), Oct. 26, 2001, 115 Stat. 

396, provided that: ‘‘This section [amending sections 

6102 and 6106 of this title and sections 917 and 2325 of 

Title 18, Crimes and Criminal Procedure] may be cited 

as the ‘Crimes Against Charitable Americans Act of 

2001’.’’ 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–534, § 1, Nov. 22, 2000, 114 Stat. 2555, pro-

vided that: ‘‘This Act [enacting provisions set out as 

notes under this section and section 3732 of Title 42, 

The Public Health and Welfare] may be cited as the 

‘Protecting Seniors From Fraud Act’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 103–297 provided that: ‘‘This Act 

[enacting this chapter and section 9b of Title 7, Agri-

culture, and amending section 52 of this title] may be 

cited as the ‘Telemarketing and Consumer Fraud and 

Abuse Prevention Act’.’’ 

CONGRESSIONAL FINDINGS 

Pub. L. 106–534, § 2, Nov. 22, 2000, 114 Stat. 2555, pro-

vided that: ‘‘Congress makes the following findings: 
‘‘(1) Older Americans are among the most rapidly 

growing segments of our society. 
‘‘(2) Our Nation’s elderly are too frequently the vic-

tims of violent crime, property crime, and consumer 

and telemarketing fraud. 
‘‘(3) The elderly are often targeted and retargeted 

in a range of fraudulent schemes. 
‘‘(4) The TRIAD program, originally sponsored by 

the National Sheriffs’ Association, International As-

sociation of Chiefs of Police, and the American Asso-

ciation of Retired Persons unites sheriffs, police 

chiefs, senior volunteers, elder care providers, fami-

lies, and seniors to reduce the criminal victimization 

of the elderly. 
‘‘(5) Congress should continue to support TRIAD 

and similar community partnerships that improve 

the safety and quality of life for millions of senior 

citizens. 
‘‘(6) There are few other community-based efforts 

that forge partnerships to coordinate criminal justice 

and social service resources to improve the safety and 

security of the elderly. 
‘‘(7) According to the National Consumers League, 

telemarketing fraud costs consumers nearly 

$40,000,000,000 each year. 
‘‘(8) Senior citizens are often the target of tele-

marketing fraud. 
‘‘(9) Fraudulent telemarketers compile the names 

of consumers who are potentially vulnerable to tele-

marketing fraud into the so-called ‘mooch lists’. 
‘‘(10) It is estimated that 56 percent of the names on 

such ‘mooch lists’ are individuals age 50 or older. 
‘‘(11) The Federal Bureau of Investigation and the 

Federal Trade Commission have provided resources 

to assist private-sector organizations to operate out-

reach programs to warn senior citizens whose names 

appear on confiscated ‘mooch lists’. 
‘‘(12) The Administration on Aging was formed, in 

part, to provide senior citizens with the resources, in-

formation, and assistance their special circumstances 

require. 
‘‘(13) The Administration on Aging has a system in 

place to inform senior citizens of the dangers of tele-

marketing fraud. 
‘‘(14) Senior citizens need to be warned of the dan-

gers of telemarketing fraud before they become vic-

tims of such fraud.’’ 

SENIOR FRAUD PREVENTION PROGRAM 

Pub. L. 106–534, § 3, Nov. 22, 2000, 114 Stat. 2556, pro-

vided that: 
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1 So in original. The semicolon probably should be a comma. 

‘‘(a) AUTHORIZATION OF APPROPRIATIONS.—There is au-

thorized to be appropriated to the Attorney General 

$1,000,000 for each of the fiscal years 2001 through 2005 

for programs for the National Association of TRIAD. 

‘‘(b) COMPTROLLER GENERAL.—The Comptroller Gen-

eral of the United States shall submit to Congress a re-

port on the effectiveness of the TRIAD program 180 

days prior to the expiration of the authorization under 

this Act [see Short Title of 2000 Amendment note 

above], including an analysis of TRIAD programs and 

activities; identification of impediments to the estab-

lishment of TRIADs across the Nation; and recom-

mendations to improve the effectiveness of the TRIAD 

program.’’ 

DISSEMINATION OF INFORMATION 

Pub. L. 106–534, § 4, Nov. 22, 2000, 114 Stat. 2556, pro-

vided that: 

‘‘(a) IN GENERAL.—The Secretary of Health and 

Human Services, acting through the Assistant Sec-

retary of Health and Human Services for Aging, shall 

provide to the Attorney General of each State and pub-

licly disseminate in each State, including dissemina-

tion to area agencies on aging, information designed to 

educate senior citizens and raise awareness about the 

dangers of fraud, including telemarketing and sweep-

stakes fraud. 

‘‘(b) INFORMATION.—In carrying out subsection (a), 

the Secretary shall— 

‘‘(1) inform senior citizens of the prevalence of tele-

marketing and sweepstakes fraud targeted against 

them; 

‘‘(2) inform senior citizens how telemarketing and 

sweepstakes fraud work; 

‘‘(3) inform senior citizens how to identify tele-

marketing and sweepstakes fraud; 

‘‘(4) inform senior citizens how to protect them-

selves against telemarketing and sweepstakes fraud, 

including an explanation of the dangers of providing 

bank account, credit card, or other financial or per-

sonal information over the telephone to unsolicited 

callers; 

‘‘(5) inform senior citizens how to report suspected 

attempts at or acts of fraud; 

‘‘(6) inform senior citizens of their consumer pro-

tection rights under Federal law; and 

‘‘(7) provide such other information as the Sec-

retary considers necessary to protect senior citizens 

against fraudulent telemarketing and sweepstakes 

promotions. 

‘‘(c) MEANS OF DISSEMINATION.—The Secretary shall 

determine the means to disseminate information under 

this section. In making such determination, the Sec-

retary shall consider— 

‘‘(1) public service announcements; 

‘‘(2) a printed manual or pamphlet; 

‘‘(3) an Internet website; 

‘‘(4) direct mailings; and 

‘‘(5) telephone outreach to individuals whose names 

appear on so-called ‘mooch lists’ confiscated from 

fraudulent marketers. 

‘‘(d) PRIORITY.—In disseminating information under 

this section, the Secretary shall give priority to areas 

with high incidents of fraud against senior citizens.’’ 

§ 6102. Telemarketing rules 

(a) In general 

(1) The Commission shall prescribe rules pro-
hibiting deceptive telemarketing acts or prac-
tices and other abusive telemarketing acts or 
practices. 

(2) The Commission shall include in such rules 
respecting deceptive telemarketing acts or prac-
tices a definition of deceptive telemarketing 
acts or practices which shall include fraudulent 
charitable solicitations, and which may include 
acts or practices of entities or individuals that 

assist or facilitate deceptive telemarketing, in-
cluding credit card laundering. 

(3) The Commission shall include in such rules 
respecting other abusive telemarketing acts or 
practices— 

(A) a requirement that telemarketers may 
not undertake a pattern of unsolicited tele-
phone calls which the reasonable consumer 
would consider coercive or abusive of such 
consumer’s right to privacy, 

(B) restrictions on the hours of the day and 
night when unsolicited telephone calls can be 
made to consumers, 

(C) a requirement that any person engaged 
in telemarketing for the sale of goods or serv-
ices shall promptly and clearly disclose to the 
person receiving the call that the purpose of 
the call is to sell goods or services and make 
such other disclosures as the Commission 
deems appropriate, including the nature and 
price of the goods and services; 1 and 

(D) a requirement that any person engaged 
in telemarketing for the solicitation of chari-
table contributions, donations, or gifts of 
money or any other thing of value, shall 
promptly and clearly disclose to the person re-
ceiving the call that the purpose of the call is 
to solicit charitable contributions, donations, 
or gifts, and make such other disclosures as 
the Commission considers appropriate, includ-
ing the name and mailing address of the chari-
table organization on behalf of which the so-
licitation is made. 

In prescribing the rules described in this para-
graph, the Commission shall also consider rec-
ordkeeping requirements. 

(b) Rulemaking 

The Commission shall prescribe the rules 
under subsection (a) of this section within 365 
days after August 16, 1994. Such rules shall be 
prescribed in accordance with section 553 of title 
5. 

(c) Enforcement 

Any violation of any rule prescribed under 
subsection (a) of this section shall be treated as 
a violation of a rule under section 57a of this 
title regarding unfair or deceptive acts or prac-
tices. 

(d) Securities and Exchange Commission rules 

(1) Promulgation 

(A) In general 

Except as provided in subparagraph (B), 
not later than 6 months after the effective 
date of rules promulgated by the Federal 
Trade Commission under subsection (a) of 
this section, the Securities and Exchange 
Commission shall promulgate, or require 
any national securities exchange or reg-
istered securities association to promulgate, 
rules substantially similar to such rules to 
prohibit deceptive and other abusive tele-
marketing acts or practices by persons de-
scribed in paragraph (2). 

(B) Exception 

The Securities and Exchange Commission 
is not required to promulgate a rule under 
subparagraph (A) if it determines that— 
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(i) Federal securities laws or rules adopt-
ed by the Securities and Exchange Com-
mission thereunder provide protection 
from deceptive and other abusive tele-
marketing by persons described in para-
graph (2) substantially similar to that pro-
vided by rules promulgated by the Federal 
Trade Commission under subsection (a) of 
this section; or 

(ii) such a rule promulgated by the Secu-
rities and Exchange Commission is not 
necessary or appropriate in the public in-
terest, or for the protection of investors, 
or would be inconsistent with the mainte-
nance of fair and orderly markets. 

If the Securities and Exchange Commission 
determines that an exception described in 
clause (i) or (ii) applies, the Securities and 
Exchange Commission shall publish in the 
Federal Register its determination with the 
reasons for it. 

(2) Application 

(A) In general 

The rules promulgated by the Securities 
and Exchange Commission under paragraph 
(1)(A) shall apply to a broker, dealer, trans-
fer agent, municipal securities dealer, mu-
nicipal securities broker, government securi-
ties broker, government securities dealer, 
investment adviser or investment company, 
or any individual associated with a broker, 
dealer, transfer agent, municipal securities 
dealer, municipal securities broker, govern-
ment securities broker, government securi-
ties dealer, investment adviser or invest-
ment company. The rules promulgated by 
the Federal Trade Commission under sub-
section (a) of this section shall not apply to 
persons described in the preceding sentence. 

(B) Definitions 

For purposes of subparagraph (A)— 
(i) the terms ‘‘broker’’, ‘‘dealer’’, ‘‘trans-

fer agent’’, ‘‘municipal securities dealer’’, 
‘‘municipal securities broker’’, ‘‘govern-
ment securities broker’’, and ‘‘government 
securities dealer’’ have the meanings given 
such terms by paragraphs (4), (5), (25), (30), 
(31), (43), and (44) of section 78c(a) of this 
title; 

(ii) the term ‘‘investment adviser’’ has 
the meaning given such term by section 
80b–2(a)(11) of this title; and 

(iii) the term ‘‘investment company’’ has 
the meaning given such term by section 
80a–3(a) of this title. 

(e) Commodity Futures Trading Commission 
rules 

(1) Application 

The rules promulgated by the Federal Trade 
Commission under subsection (a) of this sec-
tion shall not apply to persons described in 
section 9b(1) of title 7. 

(2) Omitted 

(Pub. L. 103–297, § 3, Aug. 16, 1994, 108 Stat. 1545; 
Pub. L. 107–56, title X, § 1011(b)(1), (2), Oct. 26, 
2001, 115 Stat. 396.) 

CODIFICATION 

Section is comprised of section 3 of Pub. L. 103–297. 

Subsec. (e)(2) of section 3 of Pub. L. 103–297 enacted sec-

tion 9b of Title 7, Agriculture. 

AMENDMENTS 

2001—Subsec. (a)(2). Pub. L. 107–56, § 1011(b)(1), in-

serted ‘‘which shall include fraudulent charitable so-

licitations, and’’ before ‘‘which may include’’. 
Subsec. (a)(3)(D). Pub. L. 107–56, § 1011(b)(2), added 

subpar. (D). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6103, 6104, 6105, 

6107, 6108 of this title; title 7 section 9b. 

§ 6103. Actions by States 

(a) In general 

Whenever an attorney general of any State 
has reason to believe that the interests of the 
residents of that State have been or are being 
threatened or adversely affected because any 
person has engaged or is engaging in a pattern 
or practice of telemarketing which violates any 
rule of the Commission under section 6102 of this 
title, the State, as parens patriae, may bring a 
civil action on behalf of its residents in an ap-
propriate district court of the United States to 
enjoin such telemarketing, to enforce compli-
ance with such rule of the Commission, to ob-
tain damages, restitution, or other compensa-
tion on behalf of residents of such State, or to 
obtain such further and other relief as the court 
may deem appropriate. 

(b) Notice 

The State shall serve prior written notice of 
any civil action under subsection (a) or (f)(2) of 
this section upon the Commission and provide 
the Commission with a copy of its complaint, 
except that if it is not feasible for the State to 
provide such prior notice, the State shall serve 
such notice immediately upon instituting such 
action. Upon receiving a notice respecting a 
civil action, the Commission shall have the 
right (1) to intervene in such action, (2) upon so 
intervening, to be heard on all matters arising 
therein, and (3) to file petitions for appeal. 

(c) Construction 

For purposes of bringing any civil action 
under subsection (a) of this section, nothing in 
this chapter shall prevent an attorney general 
from exercising the powers conferred on the at-
torney general by the laws of such State to con-
duct investigations or to administer oaths or af-
firmations or to compel the attendance of wit-
nesses or the production of documentary and 
other evidence. 

(d) Actions by Commission 

Whenever a civil action has been instituted by 
or on behalf of the Commission for violation of 
any rule prescribed under section 6102 of this 
title, no State may, during the pendency of such 
action instituted by or on behalf of the Commis-
sion, institute a civil action under subsection (a) 
or (f)(2) of this section against any defendant 
named in the complaint in such action for viola-
tion of any rule as alleged in such complaint. 

(e) Venue; service of process 

Any civil action brought under subsection (a) 
of this section in a district court of the United 
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States may be brought in the district in which 
the defendant is found, is an inhabitant, or 
transacts business or wherever venue is proper 
under section 1391 of title 28. Process in such an 
action may be served in any district in which 
the defendant is an inhabitant or in which the 
defendant may be found. 

(f) Actions by other State officials 

(1) Nothing contained in this section shall pro-
hibit an authorized State official from proceed-
ing in State court on the basis of an alleged vio-
lation of any civil or criminal statute of such 
State. 

(2) In addition to actions brought by an attor-
ney general of a State under subsection (a) of 
this section, such an action may be brought by 
officers of such State who are authorized by the 
State to bring actions in such State on behalf of 
its residents. 

(Pub. L. 103–297, § 4, Aug. 16, 1994, 108 Stat. 1548.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (c), was in the 

original ‘‘this Act’’, meaning Pub. L. 103–297, Aug. 16, 

1994, 108 Stat. 1545, which is classified generally to this 

chapter. For complete classification of this Act to the 

Code, see Short Title note set out under section 6101 of 

this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6105 of this title. 

§ 6104. Actions by private persons 

(a) In general 

Any person adversely affected by any pattern 
or practice of telemarketing which violates any 
rule of the Commission under section 6102 of this 
title, or an authorized person acting on such 
person’s behalf, may, within 3 years after dis-
covery of the violation, bring a civil action in an 
appropriate district court of the United States 
against a person who has engaged or is engaging 
in such pattern or practice of telemarketing if 
the amount in controversy exceeds the sum or 
value of $50,000 in actual damages for each per-
son adversely affected by such telemarketing. 
Such an action may be brought to enjoin such 
telemarketing, to enforce compliance with any 
rule of the Commission under section 6102 of this 
title, to obtain damages, or to obtain such fur-
ther and other relief as the court may deem ap-
propriate. 

(b) Notice 

The plaintiff shall serve prior written notice 
of the action upon the Commission and provide 
the Commission with a copy of its complaint, 
except in any case where such prior notice is not 
feasible, in which case the person shall serve 
such notice immediately upon instituting such 
action. The Commission shall have the right (A) 
to intervene in the action, (B) upon so interven-
ing, to be heard on all matters arising therein, 
and (C) to file petitions for appeal. 

(c) Action by Commission 

Whenever a civil action has been instituted by 
or on behalf of the Commission for violation of 
any rule prescribed under section 6102 of this 
title, no person may, during the pendency of 
such action instituted by or on behalf of the 

Commission, institute a civil action against any 
defendant named in the complaint in such ac-
tion for violation of any rule as alleged in such 
complaint. 

(d) Cost and fees 

The court, in issuing any final order in any ac-
tion brought under subsection (a) of this section, 
may award costs of suit and reasonable fees for 
attorneys and expert witnesses to the prevailing 
party. 

(e) Construction 

Nothing in this section shall restrict any right 
which any person may have under any statute or 
common law. 

(f) Venue; service of process 

Any civil action brought under subsection (a) 
of this section in a district court of the United 
States may be brought in the district in which 
the defendant is found, is an inhabitant, or 
transacts business or wherever venue is proper 
under section 1391 of title 28. Process in such an 
action may be served in any district in which 
the defendant is an inhabitant or in which the 
defendant may be found. 

(Pub. L. 103–297, § 5, Aug. 16, 1994, 108 Stat. 1549.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6105 of this title. 

§ 6105. Administration and applicability of chap-
ter 

(a) In general 

Except as otherwise provided in sections 
6102(d), 6102(e), 6103, and 6104 of this title, this 
chapter shall be enforced by the Commission 
under the Federal Trade Commission Act (15 
U.S.C. 41 et seq.). Consequently, no activity 
which is outside the jurisdiction of that Act 
shall be affected by this chapter. 

(b) Actions by Commission 

The Commission shall prevent any person 
from violating a rule of the Commission under 
section 6102 of this title in the same manner, by 
the same means, and with the same jurisdiction, 
powers, and duties as though all applicable 
terms and provisions of the Federal Trade Com-
mission Act (15 U.S.C. 41 et seq.) were incor-
porated into and made a part of this chapter. 
Any person who violates such rule shall be sub-
ject to the penalties and entitled to the privi-
leges and immunities provided in the Federal 
Trade Commission Act in the same manner, by 
the same means, and with the same jurisdiction, 
power, and duties as though all applicable terms 
and provisions of the Federal Trade Commission 
Act were incorporated into and made a part of 
this chapter. 

(c) Effect on other laws 

Nothing contained in this chapter shall be 
construed to limit the authority of the Commis-
sion under any other provision of law. 

(Pub. L. 103–297, § 6, Aug. 16, 1994, 108 Stat. 1549.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a) and (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 
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717, as amended, which is classified generally to sub-

chapter I (§ 41 et seq.) of chapter 2 of this title. For 

complete classification of this Act to the Code, see sec-

tion 58 of this title and Tables. 

§ 6106. Definitions 

For purposes of this chapter: 
(1) The term ‘‘attorney general’’ means the 

chief legal officer of a State. 
(2) The term ‘‘Commission’’ means the Fed-

eral Trade Commission. 
(3) The term ‘‘State’’ means any State of the 

United States, the District of Columbia, Puer-
to Rico, the Northern Mariana Islands, and 
any territory or possession of the United 
States. 

(4) The term ‘‘telemarketing’’ means a plan, 
program, or campaign which is conducted to 
induce purchases of goods or services, or a 
charitable contribution, donation, or gift of 
money or any other thing of value, by use of 
one or more telephones and which involves 
more than one interstate telephone call. The 
term does not include the solicitation of sales 
through the mailing of a catalog which— 

(A) contains a written description, or illus-
tration of the goods or services offered for 
sale, 

(B) includes the business address of the 
seller, 

(C) includes multiple pages of written ma-
terial or illustrations, and 

(D) has been issued not less frequently 
than once a year, 

where the person making the solicitation does 
not solicit customers by telephone but only 
receives calls initiated by customers in re-
sponse to the catalog and during those calls 
takes orders only without further solicitation. 

(Pub. L. 103–297, § 7, Aug. 16, 1994, 108 Stat. 1550; 
Pub. L. 107–56, title X, § 1011(b)(3), Oct. 26, 2001, 
115 Stat. 396.) 

AMENDMENTS 

2001—Par. (4). Pub. L. 107–56 inserted ‘‘, or a chari-

table contribution, donation, or gift of money or any 

other thing of value,’’ after ‘‘services’’ in introductory 

provisions. 

§ 6107. Enforcement of orders 

(a) General authority 

Subject to subsections (b) and (c) of this sec-
tion, the Federal Trade Commission may bring a 
criminal contempt action for violations of or-
ders of the Commission obtained in cases 
brought under section 53(b) of this title. 

(b) Appointment 

An action authorized by subsection (a) of this 
section may be brought by the Federal Trade 
Commission only after, and pursuant to, the ap-
pointment by the Attorney General of an attor-
ney employed by the Commission, as a special 
assistant United States Attorney. 

(c) Request for appointment 

(1) Appointment upon request or motion 

A special assistant United States Attorney 
may be appointed under subsection (b) of this 
section upon the request of the Federal Trade 

Commission or the court which has entered 
the order for which contempt is sought or 
upon the Attorney General’s own motion. 

(2) Timing 

The Attorney General shall act upon any re-
quest made under paragraph (1) within 45 days 
of the receipt of the request. 

(d) Termination of authority 

The authority of the Federal Trade Commis-
sion to bring a criminal contempt action under 
subsection (a) of this section expires 2 years 
after the date of the first promulgation of rules 
under section 6102 of this title. The expiration of 
such authority shall have no effect on an action 
brought before the expiration date. 

(Pub. L. 103–297, § 9, Aug. 16, 1994, 108 Stat. 1550.) 

§ 6108. Review 

Upon the expiration of 5 years following the 
date of the first promulgation of rules under sec-
tion 6102 of this title, the Commission shall re-
view the implementation of this chapter and its 
effect on deceptive telemarketing acts or prac-
tices and report the results of the review to the 
Congress. 

(Pub. L. 103–297, § 10, Aug. 16, 1994, 108 Stat. 1551.) 

CHAPTER 88—INTERNATIONAL ANTITRUST 
ENFORCEMENT ASSISTANCE 

Sec. 

6201. Disclosure to foreign antitrust authority of 

antitrust evidence. 

6202. Investigations to assist foreign antitrust au-

thority in obtaining antitrust evidence. 

(a) Request for investigative assistance. 

(b) Authority to investigate. 

(c) Special scope of authority. 

(d) Rights and privileges preserved. 

6203. Jurisdiction of district courts of United 

States. 

(a) Authority of district courts. 

(b) Contents of order. 

(c) Rights and privileges preserved. 

(d) Voluntary conduct. 

6204. Limitations on authority. 

6205. Exception to certain disclosure restrictions. 

6206. Publication requirements applicable to anti-

trust mutual assistance agreements. 

(a) Publication of proposed antitrust mu-

tual assistance agreements. 

(b) Publication of proposed amendments 

to antitrust mutual assistance 

agreements in effect. 

(c) Publication of antitrust mutual as-
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and terminations. 
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Sec. 

6211. Definitions. 
6212. Authority to receive reimbursement. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 46, 57b–1, 1311, 

1312 of this title. 

§ 6201. Disclosure to foreign antitrust authority 
of antitrust evidence 

In accordance with an antitrust mutual assist-
ance agreement in effect under this chapter, 
subject to section 6207 of this title, and except as 
provided in section 6204 of this title, the Attor-
ney General of the United States and the Fed-
eral Trade Commission may provide to a foreign 
antitrust authority with respect to which such 
agreement is in effect under this chapter, anti-
trust evidence to assist the foreign antitrust au-
thority— 

(1) in determining whether a person has vio-
lated or is about to violate any of the foreign 
antitrust laws administered or enforced by the 
foreign antitrust authority, or 

(2) in enforcing any of such foreign antitrust 
laws. 

(Pub. L. 103–438, § 2, Nov. 2, 1994, 108 Stat. 4597.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in original ‘‘this 

Act’’, meaning Pub. L. 103–438, Nov. 2, 1994, 108 Stat. 

4597, which is classified principally to this chapter. For 

complete classification of this Act to the Code, see 

Short Title note below and Tables. 

SHORT TITLE 

Section 1 of Pub. L. 103–438 provided that: ‘‘This Act 

[enacting this chapter and amending sections 46, 57b–1, 

1311, and 1312 of this title] may be cited as the ‘Inter-

national Antitrust Enforcement Assistance Act of 

1994’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6204, 6211 of this 

title. 

§ 6202. Investigations to assist foreign antitrust 
authority in obtaining antitrust evidence 

(a) Request for investigative assistance 

A request by a foreign antitrust authority for 
investigative assistance under this section shall 
be made to the Attorney General, who may deny 
the request in whole or in part. No further ac-
tion shall be taken under this section with re-
spect to any part of a request that has been de-
nied by the Attorney General. 

(b) Authority to investigate 

In accordance with an antitrust mutual assist-
ance agreement in effect under this chapter, 
subject to section 6207 of this title, and except as 
provided in section 6204 of this title, the Attor-
ney General and the Commission may, using 
their respective authority to investigate pos-
sible violations of the Federal antitrust laws, 
conduct investigations to obtain antitrust evi-
dence relating to a possible violation of the for-
eign antitrust laws administered or enforced by 
the foreign antitrust authority with respect to 
which such agreement is in effect under this 
chapter, and may provide such antitrust evi-
dence to the foreign antitrust authority, to as-
sist the foreign antitrust authority— 

(1) in determining whether a person has vio-
lated or is about to violate any of such foreign 
antitrust laws, or 

(2) in enforcing any of such foreign antitrust 
laws. 

(c) Special scope of authority 

An investigation may be conducted under sub-
section (b) of this section, and antitrust evi-
dence obtained through such investigation may 
be provided, without regard to whether the con-
duct investigated violates any of the Federal 
antitrust laws. 

(d) Rights and privileges preserved 

A person may not be compelled in connection 
with an investigation under this section to give 
testimony or a statement, or to produce a docu-
ment or other thing, in violation of any legally 
applicable right or privilege. 

(Pub. L. 103–438, § 3, Nov. 2, 1994, 108 Stat. 4597.) 

CODIFICATION 

Section is comprised of section 3 of Pub. L. 103–438. 

Subsec. (e) of section 3 of Pub. L. 103–438 amended sec-

tions 46, 57b–1, 1311, and 1312 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 57b–1, 1312, 6204, 

6207, 6210, 6211, 6212 of this title. 

§ 6203. Jurisdiction of district courts of United 
States 

(a) Authority of district courts 

On the application of the Attorney General 
made in accordance with an antitrust mutual 
assistance agreement in effect under this chap-
ter, the United States district court for the dis-
trict in which a person resides, is found, or 
transacts business may order such person to 
give testimony or a statement, or to produce a 
document or other thing, to the Attorney Gen-
eral to assist a foreign antitrust authority with 
respect to which such agreement is in effect 
under this chapter— 

(1) in determining whether a person has vio-
lated or is about to violate any of the foreign 
antitrust laws administered or enforced by the 
foreign antitrust authority, or 

(2) in enforcing any of such foreign antitrust 
laws. 

(b) Contents of order 

(1) Use of appointee to receive evidence 

(A) An order issued under subsection (a) of 
this section may direct that testimony or a 
statement be given, or a document or other 
thing be produced, to a person who shall be 
recommended by the Attorney General and ap-
pointed by the court. 

(B) A person appointed under subparagraph 
(A) shall have power to administer any nec-
essary oath and to take such testimony or 
such statement. 

(2) Practice and procedure 

(A) An order issued under subsection (a) of 
this section may prescribe the practice and 
procedure for taking testimony and state-
ments and for producing documents and other 
things. 
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(B) Such practice and procedure may be in 
whole or in part the practice and procedure of 
the foreign state, or the regional economic in-
tegration organization, represented by the for-
eign antitrust authority with respect to which 
the Attorney General requests such order. 

(C) To the extent such order does not pre-
scribe otherwise, any testimony and state-
ments required to be taken shall be taken, and 
any documents and other things required to be 
produced shall be produced, in accordance 
with the Federal Rules of Civil Procedure. 

(c) Rights and privileges preserved 

A person may not be compelled under an order 
issued under subsection (a) of this section to 
give testimony or a statement, or to produce a 
document or other thing, in violation of any le-
gally applicable right or privilege. 

(d) Voluntary conduct 

This section does not preclude a person in the 
United States from voluntarily giving testi-
mony or a statement, or producing a document 
or other thing, in any manner acceptable to 
such person for use in an investigation by a for-
eign antitrust authority. 

(Pub. L. 103–438, § 4, Nov. 2, 1994, 108 Stat. 4599.) 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 

subsec. (b)(2)(C), are classified to Title 28, Appendix, 

Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6204, 6207, 6210, 

6211, 6212 of this title. 

§ 6204. Limitations on authority 

Sections 6201, 6202, and 6203 of this title shall 
not apply with respect to the following antitrust 
evidence: 

(1) Antitrust evidence that is received by the 
Attorney General or the Commission under 
section 18a of this title. Nothing in this para-
graph shall affect the ability of the Attorney 
General or the Commission to disclose to a 
foreign antitrust authority antitrust evidence 
that is obtained otherwise than under section 
18a of this title. 

(2) Antitrust evidence that is matter occur-
ring before a grand jury and with respect to 
which disclosure is prevented by Federal law, 
except that for the purpose of applying Rule 
6(e)(3)(C)(iv) of the Federal Rules of Criminal 
Procedure with respect to this section— 

(A) a foreign antitrust authority with re-
spect to which a particularized need for such 
antitrust evidence is shown shall be consid-
ered to be an appropriate official of any of 
the several States, and 

(B) a foreign antitrust law administered or 
enforced by the foreign antitrust authority 
shall be considered to be a State criminal 
law. 

(3) Antitrust evidence that is specifically au-
thorized under criteria established by Execu-
tive Order 12356, or any successor to such 
order, to be kept secret in the interest of na-
tional defense or foreign policy, and— 

(A) that is classified pursuant to such 
order or such successor, or 

(B) with respect to which a determination 
of classification is pending under such order 
or such successor. 

(4) Antitrust evidence that is classified 
under section 2162 of title 42. 

(Pub. L. 103–438, § 5, Nov. 2, 1994, 108 Stat. 4599.) 

REFERENCES IN TEXT 

Rule 6(e)(3)(C)(iv) of the Federal Rules of Criminal 

Procedure, referred to in par. (2), is set out in the Ap-

pendix to Title 18, Crimes and Criminal Procedure. 

Executive Order 12356, referred to in par. (3), is Ex. 

Ord. No. 12356, Apr. 2, 1982, 47 F.R. 14874, 15557, which 

was set out as a note under section 435 of Title 50, War 

and National Defense, prior to revocation by Ex. Ord. 

No. 12958, § 6.1(d), Apr. 17, 1995, 60 F.R. 19843, set out as 

a note under section 435 of Title 50. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6201, 6202, 6207, 

6208 of this title. 

§ 6205. Exception to certain disclosure restric-
tions 

Section 1313 of this title, and sections 46(f) and 
57b–2 of this title, shall not apply to prevent the 
Attorney General or the Commission from pro-
viding to a foreign antitrust authority antitrust 
evidence in accordance with an antitrust mutual 
assistance agreement in effect under this chap-
ter and in accordance with the other require-
ments of this chapter. 

(Pub. L. 103–438, § 6, Nov. 2, 1994, 108 Stat. 4600.) 

§ 6206. Publication requirements applicable to 
antitrust mutual assistance agreements 

(a) Publication of proposed antitrust mutual as-
sistance agreements 

Not less than 45 days before an antitrust mu-
tual assistance agreement is entered into, the 
Attorney General, with the concurrence of the 
Commission, shall publish in the Federal Reg-
ister— 

(1) the proposed text of such agreement and 
any modification to such proposed text, and 

(2) a request for public comment with re-
spect to such text or such modification, as the 
case may be. 

(b) Publication of proposed amendments to anti-
trust mutual assistance agreements in effect 

Not less than 45 days before an agreement is 
entered into that makes an amendment to an 
antitrust mutual assistance agreement, the At-
torney General, with the concurrence of the 
Commission, shall publish in the Federal Reg-
ister— 

(1) the proposed text of such amendment, 
and 

(2) a request for public comment with re-
spect to such amendment. 

(c) Publication of antitrust mutual assistance 
agreements, amendments, and terminations 

Not later than 45 days after an antitrust mu-
tual assistance agreement is entered into or ter-
minated, or an agreement that makes an amend-
ment to an antitrust mutual assistance agree-
ment is entered into, the Attorney General, with 
the concurrence of the Commission, shall pub-
lish in the Federal Register— 
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(1) the text of the antitrust mutual assist-
ance agreement or amendment, or the terms 
of the termination, as the case may be, and 

(2) in the case of an agreement that makes 
an amendment to an antitrust mutual assist-
ance agreement, a notice containing— 

(A) citations to the locations in the Fed-
eral Register at which the text of the anti-
trust mutual assistance agreement that is so 
amended, and of any previous amendments 
to such agreement, are published, and 

(B) a description of the manner in which a 
copy of the antitrust mutual assistance 
agreement, as so amended, may be obtained 
from the Attorney General and the Commis-
sion. 

(d) Condition for validity 

An antitrust mutual assistance agreement, or 
an agreement that makes an amendment to an 
antitrust mutual assistance agreement, with re-
spect to which publication does not occur in ac-
cordance with subsections (a), (b), and (c) of this 
section shall not be considered to be in effect 
under this chapter. 

(Pub. L. 103–438, § 7, Nov. 2, 1994, 108 Stat. 4600.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6208 of this title. 

§ 6207. Conditions on use of antitrust mutual as-
sistance agreements 

(a) Determinations 

Neither the Attorney General nor the Commis-
sion may conduct an investigation under section 
6202 of this title, apply for an order under sec-
tion 6203 of this title, or provide antitrust evi-
dence to a foreign antitrust authority under an 
antitrust mutual assistance agreement, unless 
the Attorney General or the Commission, as the 
case may be, determines in the particular in-
stance in which the investigation, application, 
or antitrust evidence is requested that— 

(1) the foreign antitrust authority— 
(A) will satisfy the assurances, terms, and 

conditions described in subparagraphs (A), 
(B), and (E) of section 6211(2) of this title, 
and 

(B) is capable of complying with and will 
comply with the confidentiality require-
ments applicable under such agreement to 
the requested antitrust evidence, 

(2) providing the requested antitrust evi-
dence will not violate section 6204 of this title, 
and 

(3) conducting such investigation, applying 
for such order, or providing the requested 
antitrust evidence, as the case may be, is con-
sistent with the public interest of the United 
States, taking into consideration, among 
other factors, whether the foreign state or re-
gional economic integration organization rep-
resented by the foreign antitrust authority 
holds any proprietary interest that could ben-
efit or otherwise be affected by such investiga-
tion, by the granting of such order, or by the 
provision of such antitrust evidence. 

(b) Limitation on disclosure of certain antitrust 
evidence 

Neither the Attorney General nor the Commis-
sion may disclose in violation of an antitrust 

mutual assistance agreement any antitrust evi-
dence received under such agreement, except 
that such agreement may not prevent the dis-
closure of such antitrust evidence to a defendant 
in an action or proceeding brought by the Attor-
ney General or the Commission for a violation 
of any of the Federal laws if such disclosure 
would otherwise be required by Federal law. 

(c) Required disclosure of notice received 

If the Attorney General or the Commission re-
ceives a notice described in section 6211(2)(H) of 
this title, the Attorney General or the Commis-
sion, as the case may be, shall transmit such no-
tice to the person that provided the evidence 
with respect to which such notice is received. 

(Pub. L. 103–438, § 8, Nov. 2, 1994, 108 Stat. 4601.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6201, 6202, 6208, 

6211 of this title. 

§ 6208. Limitations on judicial review 

(a) Determinations 

Determinations made under paragraphs (1) and 
(3) of section 6207(a) of this title shall not be 
subject to judicial review. 

(b) Citations to and descriptions of confidential-
ity laws 

Whether an antitrust mutual assistance agree-
ment satisfies section 6211(2)(C) of this title 
shall not be subject to judicial review. 

(c) Rules of construction 

(1) Administrative Procedure Act 

The requirements in section 6206 of this title 
with respect to publication and request for 
public comment shall not be construed to cre-
ate any availability of judicial review under 
chapter 7 of title 5. 

(2) Laws referenced in section 6204 of this title 

Nothing in this section shall be construed to 
affect the availability of judicial review under 
laws referred to in section 6204 of this title. 

(Pub. L. 103–438, § 9, Nov. 2, 1994, 108 Stat. 4602.) 

§ 6209. Preservation of existing authority 

(a) In general 

The authority provided by this chapter is in 
addition to, and not in lieu of, any other author-
ity vested in the Attorney General, the Commis-
sion, or any other officer of the United States. 

(b) Attorney General and Commission 

This chapter shall not be construed to modify 
or affect the allocation of responsibility between 
the Attorney General and the Commission for 
the enforcement of the Federal antitrust laws. 

(Pub. L. 103–438, § 10, Nov. 2, 1994, 108 Stat. 4602.) 

§ 6210. Report to Congress 

In the 30-day period beginning 3 years after 
November 2, 1994, and with the concurrence of 
the Commission, the Attorney General shall 
submit, to the Speaker of the House of Rep-
resentatives and the President pro tempore of 
the Senate, a report— 

(1) describing how the operation of this 
chapter has affected the enforcement of the 
Federal antitrust laws, 
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(2) describing the extent to which foreign 
antitrust authorities have complied with the 
confidentiality requirements applicable under 
antitrust mutual assistance agreements in ef-
fect under this chapter, 

(3) specifying separately the identities of the 
foreign states, regional economic integration 
organizations, and foreign antitrust authori-
ties that have entered into such agreements 
and the identities of the foreign antitrust au-
thorities with respect to which such foreign 
states and such organizations have entered 
into such agreements, 

(4) specifying the identity of each foreign 
state, and each regional economic integration 
organization, that has in effect a law similar 
to this chapter, 

(5) giving the approximate number of re-
quests made by the Attorney General and the 
Commission under such agreements to foreign 
antitrust authorities for antitrust investiga-
tions and for antitrust evidence, 

(6) giving the approximate number of re-
quests made by foreign antitrust authorities 
under such agreements to the Attorney Gen-
eral and the Commission for investigations 
under section 6202 of this title, for orders 
under section 6203 of this title, and for anti-
trust evidence, and 

(7) describing any significant problems or 
concerns of which the Attorney General is 
aware with respect to the operation of this 
chapter. 

(Pub. L. 103–438, § 11, Nov. 2, 1994, 108 Stat. 4602.) 

§ 6211. Definitions 

For purposes of this chapter: 
(1) The term ‘‘antitrust evidence’’ means in-

formation, testimony, statements, documents, 
or other things that are obtained in anticipa-
tion of, or during the course of, an investiga-
tion or proceeding under any of the Federal 
antitrust laws or any of the foreign antitrust 
laws. 

(2) The term ‘‘antitrust mutual assistance 
agreement’’ means a written agreement, or 
written memorandum of understanding, that 
is entered into by the United States and a for-
eign state or regional economic integration 
organization (with respect to the foreign anti-
trust authorities of such foreign state or such 
organization, and such other governmental en-
tities of such foreign state or such organiza-
tion as the Attorney General and the Commis-
sion jointly determine may be necessary in 
order to provide the assistance described in 
subparagraph (A)), or jointly by the Attorney 
General and the Commission and a foreign 
antitrust authority, for the purpose of con-
ducting investigations under section 6202 of 
this title, applying for orders under section 
6203 of this title, or providing antitrust evi-
dence, on a reciprocal basis and that includes 
the following: 

(A) An assurance that the foreign anti-
trust authority will provide to the Attorney 
General and the Commission assistance that 
is comparable in scope to the assistance the 
Attorney General and the Commission pro-
vide under such agreement or such memo-
randum. 

(B) An assurance that the foreign antitrust 
authority is subject to laws and procedures 
that are adequate to maintain securely the 
confidentiality of antitrust evidence that 
may be received under section 6201, 6202, or 
6203 of this title and will give protection to 
antitrust evidence received under such sec-
tion that is not less than the protection pro-
vided under the laws of the United States to 
such antitrust evidence. 

(C) Citations to and brief descriptions of 
the laws of the United States, and the laws 
of the foreign state or regional economic in-
tegration organization represented by the 
foreign antitrust authority, that protect the 
confidentiality of antitrust evidence that 
may be provided under such agreement or 
such memorandum. Such citations and such 
descriptions shall include the enforcement 
mechanisms and penalties applicable under 
such laws and, with respect to a regional 
economic integration organization, the ap-
plicability of such laws, enforcement mecha-
nisms, and penalties to the foreign states 
composing such organization. 

(D) Citations to the Federal antitrust 
laws, and the foreign antitrust laws, with re-
spect to which such agreement or such 
memorandum applies. 

(E) Terms and conditions that specifically 
require using, disclosing, or permitting the 
use or disclosure of, antitrust evidence re-
ceived under such agreement or such memo-
randum only— 

(i) for the purpose of administering or 
enforcing the foreign antitrust laws in-
volved, or 

(ii) with respect to a specified disclosure 
or use requested by a foreign antitrust au-
thority and essential to a significant law 
enforcement objective, in accordance with 
the prior written consent that the Attor-
ney General or the Commission, as the 
case may be, gives after— 

(I) determining that such antitrust evi-
dence is not otherwise readily available 
with respect to such objective, 

(II) making the determinations de-
scribed in paragraphs (2) and (3) of sec-
tion 6207(a) of this title, with respect to 
such disclosure or use, and 

(III) making the determinations appli-
cable to a foreign antitrust authority 
under section 6207(a)(1) of this title 
(other than the determination regarding 
the assurance described in subparagraph 
(A) of this paragraph), with respect to 
each additional governmental entity, if 
any, to be provided such antitrust evi-
dence in the course of such disclosure or 
use, after having received adequate writ-
ten assurances applicable to each such 
governmental entity. 

(F) An assurance that antitrust evidence 
received under section 6201, 6202, or 6203 of 
this title from the Attorney General or the 
Commission, and all copies of such evidence, 
in the possession or control of the foreign 
antitrust authority will be returned to the 
Attorney General or the Commission, re-
spectively, at the conclusion of the foreign 
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investigation or proceeding with respect to 
which such evidence was so received. 

(G) Terms and conditions that specifically 
provide that such agreement or such memo-
randum will be terminated if— 

(i) the confidentiality required under 
such agreement or such memorandum is 
violated with respect to antitrust evi-
dence, and 

(ii) adequate action is not taken both to 
minimize any harm resulting from the vio-
lation and to ensure that the confidential-
ity required under such agreement or such 
memorandum is not violated again. 

(H) Terms and conditions that specifically 
provide that if the confidentiality required 
under such agreement or such memorandum 
is violated with respect to antitrust evi-
dence, notice of the violation will be given— 

(i) by the foreign antitrust authority 
promptly to the Attorney General or the 
Commission with respect to antitrust evi-
dence provided by the Attorney General or 
the Commission, respectively, and 

(ii) by the Attorney General or the Com-
mission to the person (if any) that pro-
vided such evidence to the Attorney Gen-
eral or the Commission. 

(3) The term ‘‘Attorney General’’ means the 
Attorney General of the United States. 

(4) The term ‘‘Commission’’ means the Fed-
eral Trade Commission. 

(5) The term ‘‘Federal antitrust laws’’ has 
the meaning given the term ‘‘antitrust laws’’ 
in subsection (a) of section 12 of this title but 
also includes section 45 of this title to the ex-
tent that such section 45 applies to unfair 
methods of competition. 

(6) The term ‘‘foreign antitrust authority’’ 
means a governmental entity of a foreign 
state or of a regional economic integration or-
ganization that is vested by such state or such 
organization with authority to enforce the for-
eign antitrust laws of such state or such orga-
nization. 

(7) The term ‘‘foreign antitrust laws’’ means 
the laws of a foreign state, or of a regional 
economic integration organization, that are 
substantially similar to any of the Federal 
antitrust laws and that prohibit conduct simi-
lar to conduct prohibited under the Federal 
antitrust laws. 

(8) The term ‘‘person’’ has the meaning given 
such term in subsection (a) of section 12 of this 
title. 

(9) The term ‘‘regional economic integration 
organization’’ means an organization that is 
constituted by, and composed of, foreign 
states, and on which such foreign states have 
conferred sovereign authority to make deci-
sions that are binding on such foreign states, 
and that are directly applicable to and binding 
on persons within such foreign states, includ-
ing the decisions with respect to— 

(A) administering or enforcing the foreign 
antitrust laws of such organization, and 

(B) prohibiting and regulating disclosure 
of information that is obtained by such orga-
nization in the course of administering or 
enforcing such laws. 

(Pub. L. 103–438, § 12, Nov. 2, 1994, 108 Stat. 4603.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 46, 57b–1, 1311, 

6207, 6208 of this title. 

§ 6212. Authority to receive reimbursement 

The Attorney General and the Commission are 
authorized to receive from a foreign antitrust 
authority, or from the foreign state or regional 
economic integration organization represented 
by such foreign antitrust authority, reimburse-
ment for the costs incurred by the Attorney 
General or the Commission, respectively, in con-
ducting an investigation under section 6202 of 
this title requested by such foreign antitrust au-
thority, applying for an order under section 6203 
of this title to assist such foreign antitrust au-
thority, or providing antitrust evidence to such 
foreign antitrust authority under an antitrust 
mutual assistance agreement in effect under 
this chapter with respect to such foreign anti-
trust authority. 

(Pub. L. 103–438, § 13, Nov. 2, 1994, 108 Stat. 4605.) 

CHAPTER 89—PROFESSIONAL BOXING 
SAFETY 

Sec. 

6301. Definitions. 

6302. Purposes. 

6303. Boxing matches in States without boxing 

commissions. 

6304. Safety standards. 
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(c) Health and safety disclosures. 
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(a) Procedures. 

(b) Suspension in another State. 

6307. Reporting. 

6307a. Contract requirements. 

6307b. Protection from coercive contracts. 

(a) General rule. 

(b) Promotional rights under mandatory 

bout contracts. 
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with broadcasters. 
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(b) Appeals process. 
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(d) Public disclosure. 

6307d. Required disclosures to State boxing commis-

sions by sanctioning organizations. 

6307e. Required disclosures for promoters. 

(a) Disclosures to the boxing commis-
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(b) Disclosures to the boxer. 
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6307f. Required disclosures for judges and referees. 
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(a) In general. 

(b) Effect of contrary State law. 

6307h. Judges and referees. 
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1 So in original. No subpar. (B) has been enacted. 

Sec. 

(d) Private right of action. 

(e) Enforcement against Federal Trade 

Commission, State Attorneys Gen-

eral, etc. 

6310. Notification of supervising boxing commis-

sion. 

6311. Studies. 

(a) Pension. 

(b) Health, safety, and equipment. 

(c) Reports. 

6312. Professional boxing matches conducted on In-

dian reservations. 

(a) Definitions. 

(b) Requirements. 

6313. Relationship with State law. 

§ 6301. Definitions 

For purposes of this chapter: 

(1) Boxer 

The term ‘‘boxer’’ means an individual who 
fights in a professional boxing match. 

(2) Boxing commission 

(A) 1 The term ‘‘boxing commission’’ means 
an entity authorized under State law to regu-
late professional boxing matches. 

(3) Boxer registry 

The term ‘‘boxer registry’’ means any entity 
certified by the Association of Boxing Com-
missions for the purposes of maintaining 
records and identification of boxers. 

(4) Licensee 

The term ‘‘licensee’’ means an individual 
who serves as a trainer, second, or cut man for 
a boxer. 

(5) Manager 

The term ‘‘manager’’ means a person who re-
ceives compensation for service as an agent or 
representative of a boxer. 

(6) Matchmaker 

The term ‘‘matchmaker’’ means a person 
that proposes, selects, and arranges the boxers 
to participate in a professional boxing match. 

(7) Physician 

The term ‘‘physician’’ means a doctor of 
medicine legally authorized to practice medi-
cine by the State in which the physician per-
forms such function or action. 

(8) Professional boxing match 

The term ‘‘professional boxing match’’ 
means a boxing contest held in the United 
States between individuals for financial com-
pensation. Such term does not include a box-
ing contest that is regulated by an amateur 
sports organization. 

(9) Promoter 

The term ‘‘promoter’’ means the person pri-
marily responsible for organizing, promoting, 
and producing a professional boxing match. 
The term ‘‘promoter’’ does not include a hotel, 
casino, resort, or other commercial establish-
ment hosting or sponsoring a professional box-
ing match unless— 

(A) the hotel, casino, resort, or other com-
mercial establishment is primarily respon-

sible for organizing, promoting, and produc-
ing the match; and 

(B) there is no other person primarily re-
sponsible for organizing, promoting, and pro-
ducing the match. 

(10) State 

The term ‘‘State’’ means each of the 50 
States, Puerto Rico, the District of Columbia, 
and any territory or possession of the United 
States, including the Virgin Islands. 

(11) Effective date of the contract 

The term ‘‘effective date of the contract’’ 
means the day upon which a boxer becomes le-
gally bound by the contract. 

(12) Boxing service provider 

The term ‘‘boxing service provider’’ means a 
promoter, manager, sanctioning body, li-
censee, or matchmaker. 

(13) Contract provision 

The term ‘‘contract provision’’ means any 
legal obligation between a boxer and a boxing 
service provider. 

(14) Sanctioning organization 

The term ‘‘sanctioning organization’’ means 
an organization that sanctions professional 
boxing matches in the United States— 

(A) between boxers who are residents of 
different States; or 

(B) that are advertised, otherwise pro-
moted, or broadcast (including closed circuit 
television) in interstate commerce. 

(15) Suspension 

The term ‘‘suspension’’ includes within its 
meaning the revocation of a boxing license. 

(Pub. L. 104–272, § 2, Oct. 9, 1996, 110 Stat. 3309; 
Pub. L. 106–210, § 7(a), May 26, 2000, 114 Stat. 327.) 

CODIFICATION 

Pub. L. 106–210, § 7(a), which directed amendments to 

subsec. (a) of this section, was executed as if it directed 

amendments to this section rather than to subsec. (a) 

of this section to reflect the probable intent of Con-

gress because this section does not contain a subsec. 

(a). See 2000 Amendment notes below. 

AMENDMENTS 

2000—Par. (9). Pub. L. 106–210, § 7(a)(1), inserted last 

sentence. See Codification note above. 

Par. (10). Pub. L. 106–210, § 7(a)(2), inserted 

‘‘, including the Virgin Islands’’ before the period at 

end. See Codification note above. 

Pars. (11) to (15). Pub. L. 106–210, § 7(a)(3), added pars. 

(11) to (15). See Codification note above. 

EFFECTIVE DATE 

Pub. L. 104–272, § 23, formerly § 15, Oct. 9, 1996, 110 

Stat. 3314, as renumbered § 23 by Pub. L. 106–210, § 4(1), 

May 26, 2000, 114 Stat. 322, provided that: ‘‘The provi-

sions of this Act [enacting this chapter] shall take ef-

fect on January 1, 1997, except as follows: 

‘‘(1) Section 9 [now section 17, enacting section 6308 

of this title] shall not apply to an otherwise author-

ized boxing commission in the Commonwealth of Vir-

ginia until July 1, 1998. 

‘‘(2) Sections 5 through 9 [enacting sections 6304 to 

6308 of this title] shall take effect on July 1, 1997.’’ 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–210, § 1, May 26, 2000, 114 Stat. 321, provided 

that: ‘‘This Act [enacting sections 6307a to 6307h of this 
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title, amending this section and sections 6303, 6305, 6306, 

and 6308 to 6313 of this title, and enacting and amending 

provisions set out as notes under this section] may be 

cited as the ‘Muhammad Ali Boxing Reform Act’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 104–272 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Profes-

sional Boxing Safety Act of 1996’.’’ 

FINDINGS 

Pub. L. 106–210, § 2, May 26, 2000, 114 Stat. 321, provided 

that: ‘‘The Congress makes the following findings: 
‘‘(1) Professional boxing differs from other major, 

interstate professional sports industries in the United 

States in that it operates without any private sector 

association, league, or centralized industry organiza-

tion to establish uniform and appropriate business 

practices and ethical standards. This has led to re-

peated occurrences of disreputable and coercive busi-

ness practices in the boxing industry, to the det-

riment of professional boxers nationwide. 
‘‘(2) State officials are the proper regulators of pro-

fessional boxing events, and must protect the welfare 

of professional boxers and serve the public interest by 

closely supervising boxing activity in their jurisdic-

tion. State boxing commissions do not currently re-

ceive adequate information to determine whether 

boxers competing in their jurisdiction are being sub-

jected to contract terms and business practices which 

may violate State regulations, or are onerous and 

confiscatory. 
‘‘(3) Promoters who engage in illegal, coercive, or 

unethical business practices can take advantage of 

the lack of equitable business standards in the sport 

by holding boxing events in States with weaker regu-

latory oversight. 
‘‘(4) The sanctioning organizations which have pro-

liferated in the boxing industry have not established 

credible and objective criteria to rate professional 

boxers, and operate with virtually no industry or 

public oversight. Their ratings are susceptible to ma-

nipulation, have deprived boxers of fair opportunities 

for advancement, and have undermined public con-

fidence in the integrity of the sport. 
‘‘(5) Open competition in the professional boxing in-

dustry has been significantly interfered with by re-

strictive and anticompetitive business practices of 

certain promoters and sanctioning bodies, to the det-

riment of the athletes and the ticket-buying public. 

Common practices of promoters and sanctioning or-

ganizations represent restraints of interstate trade in 

the United States. 
‘‘(6) It is necessary and appropriate to establish na-

tional contracting reforms to protect professional 

boxers and prevent exploitive business practices, and 

to require enhanced financial disclosures to State 

athletic commissions to improve the public oversight 

of the sport.’’ 

PURPOSES OF 2000 AMENDMENT 

Pub. L. 106–210, § 3, May 26, 2000, 114 Stat. 322, provided 

that: ‘‘The purposes of this Act [see Short Title of 2000 

Amendment note above] are— 
‘‘(1) to protect the rights and welfare of profes-

sional boxers on an interstate basis by preventing 

certain exploitive, oppressive, and unethical business 

practices; 
‘‘(2) to assist State boxing commissions in their ef-

forts to provide more effective public oversight of the 

sport; and 
‘‘(3) to promote honorable competition in profes-

sional boxing and enhance the overall integrity of the 

industry.’’ 

§ 6302. Purposes 

The purposes of this chapter are— 
(1) to improve and expand the system of 

safety precautions that protects the welfare of 
professional boxers; and 

(2) to assist State boxing commissions to 
provide proper oversight for the professional 
boxing industry in the United States. 

(Pub. L. 104–272, § 3, Oct. 9, 1996, 110 Stat. 3310.) 

§ 6303. Boxing matches in States without boxing 
commissions 

(a) No person may arrange, promote, organize, 
produce, or fight in a professional boxing match 
held in a State that does not have a boxing com-
mission unless the match is supervised by a box-
ing commission from another State and subject 
to the most recent version of the recommended 
regulatory guidelines certified and published by 
the Association of Boxing Commissions as well 
as any additional relevant professional boxing 
regulations and requirements of such other 
State. 

(b) For the purpose of this chapter, if no State 
commission is available to supervise a boxing 
match according to subsection (a) of this sec-
tion, then— 

(1) the match may not be held unless it is su-
pervised by an association of boxing commis-
sions to which at least a majority of the 
States belong; and 

(2) any reporting or other requirement relat-
ing to a supervising commission allowed under 
this section shall be deemed to refer to the en-
tity described in paragraph (1). 

(Pub. L. 104–272, § 4, Oct. 9, 1996, 110 Stat. 3310; 
Pub. L. 106–210, § 7(e), May 26, 2000, 114 Stat. 328.) 

AMENDMENTS 

2000—Pub. L. 106–210 designated existing provisions as 

subsec. (a) and added subsec. (b). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6308, 6310 of this 

title. 

§ 6304. Safety standards 

No person may arrange, promote, organize, 
produce, or fight in a professional boxing match 
without meeting each of the following require-
ments or an alternative requirement in effect 
under regulations of a boxing commission that 
provides equivalent protection of the health and 
safety of boxers: 

(1) A physical examination of each boxer by 
a physician certifying whether or not the 
boxer is physically fit to safely compete, cop-
ies of which must be provided to the boxing 
commission. 

(2) Except as otherwise expressly provided 
under regulation of a boxing commission pro-
mulgated subsequent to October 9, 1996, an am-
bulance or medical personnel with appropriate 
resuscitation equipment continuously present 
on site. 

(3) A physician continuously present at ring-
side. 

(4) Health insurance for each boxer to pro-
vide medical coverage for any injuries sus-
tained in the match. 

(Pub. L. 104–272, § 5, Oct. 9, 1996, 110 Stat. 3310.) 

§ 6305. Registration 

(a) Requirements 

Each boxer shall register with— 
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(1) the boxing commission of the State in 
which such boxer resides; or 

(2) in the case of a boxer who is a resident of 
a foreign country, or a State in which there is 
no boxing commission, the boxing commission 
of any State that has such a commission. 

(b) Identification card 

(1) Issuance 

A boxing commission shall issue to each pro-
fessional boxer who registers in accordance 
with subsection (a) of this section, an identi-
fication card that contains each of the follow-
ing: 

(A) A recent photograph of the boxer. 
(B) The social security number of the 

boxer (or, in the case of a foreign boxer, any 
similar citizen identification number or pro-
fessional boxer number from the country of 
residence of the boxer). 

(C) A personal identification number as-
signed to the boxer by a boxing registry. 

(2) Renewal 

Each professional boxer shall renew his or 
her identification card at least once every 4 
years. 

(3) Presentation 

Each professional boxer shall present his or 
her identification card to the appropriate box-
ing commission not later than the time of the 
weigh-in for a professional boxing match. 

(c) Health and safety disclosures 

It is the sense of the Congress that a boxing 
commission should, upon issuing an identifica-
tion card to a boxer under subsection (b)(1) of 
this section, make a health and safety disclo-
sure to that boxer as that commission considers 
appropriate. The health and safety disclosure 
should include the health and safety risks asso-
ciated with boxing, and, in particular, the risk 
and frequency of brain injury and the advisabil-
ity that a boxer periodically undergo medical 
procedures designed to detect brain injury. 

(Pub. L. 104–272, § 6, Oct. 9, 1996, 110 Stat. 3310; 
Pub. L. 106–210, § 7(c), (f), May 26, 2000, 114 Stat. 
328.) 

AMENDMENTS 

2000—Subsec. (b)(2). Pub. L. 106–210, § 7(c), substituted 

‘‘4 years’’ for ‘‘2 years’’. 
Subsec. (c). Pub. L. 106–210, § 7(f), added subsec. (c). 

§ 6306. Review 

(a) Procedures 

Each boxing commission shall establish each 
of the following procedures: 

(1) Procedures to evaluate the professional 
records and physician’s certification of each 
boxer participating in a professional boxing 
match in the State, and to deny authorization 
for a boxer to fight where appropriate. 

(2) Procedures to ensure that, except as pro-
vided in subsection (b) of this section, no 
boxer is permitted to box while under suspen-
sion from any boxing commission due to— 

(A) a recent knockout or series of consecu-
tive losses; 

(B) an injury, requirement for a medical 
procedure, or physician denial of certifi-
cation; 

(C) failure of a drug test; 
(D) the use of false aliases, or falsifying, or 

attempting to falsify, official identification 
cards or documents; or 

(E) unsportsmanlike conduct or other in-
appropriate behavior inconsistent with gen-
erally accepted methods of competition in a 
professional boxing match. 

(3) Procedures to review a suspension where 
appealed by a boxer, licensee, manager, 
matchmaker, promoter, or other boxing serv-
ice provider, including an opportunity for a 
boxer to present contradictory evidence. 

(4) Procedures to revoke a suspension where 
a boxer— 

(A) was suspended under subparagraph (A) 
or (B) of paragraph (2) of this subsection, and 
has furnished further proof of a sufficiently 
improved medical or physical condition; or 

(B) furnishes proof under subparagraph (C) 
or (D) of paragraph (2) that a suspension was 
not, or is no longer, merited by the facts. 

(b) Suspension in another State 

A boxing commission may allow a boxer who 
is under suspension in any State to participate 
in a professional boxing match— 

(1) for any reason other than those listed in 
subsection (a) of this section if such commis-
sion notifies in writing and consults with the 
designated official of the suspending State’s 
boxing commission prior to the grant of ap-
proval for such individual to participate in 
that professional boxing match; or 

(2) if the boxer appeals to the Association of 
Boxing Commissions, and the Association of 
Boxing Commissions determines that the sus-
pension of such boxer was without sufficient 
grounds, for an improper purpose, or not relat-
ed to the health and safety of the boxer or the 
purposes of this chapter. 

(Pub. L. 104–272, § 7, Oct. 9, 1996, 110 Stat. 3311; 
Pub. L. 106–210, § 7(b), (d), May 26, 2000, 114 Stat. 
328.) 

AMENDMENTS 

2000—Subsec. (a)(2)(E). Pub. L. 106–210, § 7(b), added 

subpar. (E). 
Subsec. (a)(3). Pub. L. 106–210, § 7(d), substituted 

‘‘boxer, licensee, manager, matchmaker, promoter, or 

other boxing service provider’’ for ‘‘boxer’’ the first 

place appearing. 

§ 6307. Reporting 

Not later than 48 business hours after the con-
clusion of a professional boxing match, the su-
pervising boxing commission shall report the re-
sults of such boxing match and any related sus-
pensions to each boxer registry. 

(Pub. L. 104–272, § 8, Oct. 9, 1996, 110 Stat. 3311.) 

§ 6307a. Contract requirements 

Within 2 years after May 26, 2000, the Associa-
tion of Boxing Commissions (ABC) shall develop 
and shall approve by a vote of no less than a ma-
jority of its member State boxing commis-
sioners, guidelines for minimum contractual 
provisions that should be included in bout agree-
ments and boxing contracts. It is the sense of 
the Congress that State boxing commissions 
should follow these ABC guidelines. 
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(Pub. L. 104–272, § 9, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 322.) 

PRIOR PROVISIONS 

A prior section 9 of Pub. L. 104–272 was renumbered 

section 17 and is classified to section 6308 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6309 of this title. 

§ 6307b. Protection from coercive contracts 

(a) General rule 

(1)(A) A contract provision shall be considered 
to be in restraint of trade, contrary to public 
policy, and unenforceable against any boxer to 
the extent that it— 

(i) is a coercive provision described in sub-
paragraph (B) and is for a period greater than 
12 months; or 

(ii) is a coercive provision described in sub-
paragraph (B) and the other boxer under con-
tract to the promoter came under that con-
tract pursuant to a coercive provision de-
scribed in subparagraph (B). 

(B) A coercive provision described in this sub-
paragraph is a contract provision that grants 
any rights between a boxer and a promoter, or 
between promoters with respect to a boxer, if 
the boxer is required to grant such rights, or a 
boxer’s promoter is required to grant such rights 
with respect to a boxer to another promoter, as 
a condition precedent to the boxer’s participa-
tion in a professional boxing match against an-
other boxer who is under contract to the pro-
moter. 

(2) This subsection shall only apply to con-
tracts entered into after May 26, 2000. 

(3) No subsequent contract provision extend-
ing any rights or compensation covered in para-
graph (1) shall be enforceable against a boxer if 
the effective date of the contract containing 
such provision is earlier than 3 months before 
the expiration of the relevant time period set 
forth in paragraph (1). 

(b) Promotional rights under mandatory bout 
contracts 

No boxing service provider may require a 
boxer to grant any future promotional rights as 
a requirement of competing in a professional 
boxing match that is a mandatory bout under 
the rules of a sanctioning organization. 

(c) Protection from coercive contracts with 
broadcasters 

Subsection (a) of this section applies to any 
contract between a commercial broadcaster and 
a boxer, or granting any rights with respect to 
that boxer, involving a broadcast in or affecting 
interstate commerce, regardless of the broad-
cast medium. For the purpose of this subsection, 
any reference in subsection (a)(1)(B) of this sec-
tion to ‘‘promoter’’ shall be considered a ref-
erence to ‘‘commercial broadcaster’’. 

(Pub. L. 104–272, § 10, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 322.) 

PRIOR PROVISIONS 

A prior section 10 of Pub. L. 104–272 was renumbered 

section 18 and is classified to section 6309 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6309 of this title. 

§ 6307c. Sanctioning organizations 

(a) Objective criteria 

Within 2 years after May 26, 2000, the Associa-
tion of Boxing Commissions shall develop and 
shall approve by a vote of no less than a major-
ity of its member State boxing commissioners, 
guidelines for objective and consistent written 
criteria for the ratings of professional boxers. It 
is the sense of the Congress that sanctioning 
bodies and State boxing commissions should fol-
low these ABC guidelines. 

(b) Appeals process 

A sanctioning organization shall not be enti-
tled to receive any compensation, directly or in-
directly, in connection with a boxing match, 
until it provides the boxers with notice that the 
sanctioning organization shall, within 7 days 
after receiving a request from a boxer question-
ing that organization’s rating of the boxer— 

(1) provide to the boxer a written expla-
nation of the organization’s criteria, its rating 
of the boxer, and the rationale or basis for its 
rating (including a response to any specific 
questions submitted by the boxer); and 

(2) submit a copy of its explanation to the 
Association of Boxing Commissions. 

(c) Notification of change in rating 

A sanctioning organization shall not be enti-
tled to receive any compensation, directly or in-
directly, in connection with a boxing match, 
until, with respect to a change in the rating of 
a boxer previously rated by such organization in 
the top 10 boxers, the organization— 

(1) posts a copy, within 7 days of such 
change, on its Internet website or home page, 
if any, including an explanation of such 
change, for a period of not less than 30 days; 
and 

(2) provides a copy of the rating change and 
explanation to an association to which at least 
a majority of the State boxing commissions 
belong. 

(d) Public disclosure 

(1) Federal Trade Commission filing 

A sanctioning organization shall not be enti-
tled to receive any compensation directly or 
indirectly in connection with a boxing match 
unless, not later than January 31 of each year, 
it submits to the Federal Trade Commission 
and to the ABC— 

(A) a complete description of the organiza-
tion’s ratings criteria, policies, and general 
sanctioning fee schedule; 

(B) the bylaws of the organization; 
(C) the appeals procedure of the organiza-

tion for a boxer’s rating; and 
(D) a list and business address of the orga-

nization’s officials who vote on the ratings 
of boxers. 

(2) Format; updates 

A sanctioning organization shall— 
(A) provide the information required under 

paragraph (1) in writing, and, for any docu-
ment greater than 2 pages in length, also in 
electronic form; and 

(B) promptly notify the Federal Trade 
Commission of any material change in the 
information submitted. 
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(3) Federal Trade Commission to make infor-
mation available to public 

The Federal Trade Commission shall make 
information received under this subsection 
available to the public. The Commission may 
assess sanctioning organizations a fee to offset 
the costs it incurs in processing the informa-
tion and making it available to the public. 

(4) Internet alternative 

In lieu of submitting the information re-
quired by paragraph (1) to the Federal Trade 
Commission, a sanctioning organization may 
provide the information to the public by main-
taining a website on the Internet that— 

(A) is readily accessible by the general 
public using generally available search en-
gines and does not require a password or 
payment of a fee for full access to all the in-
formation; 

(B) contains all the information required 
to be submitted to the Federal Trade Com-
mission by paragraph (1) in an easy to search 
and use format; and 

(C) is updated whenever there is a material 
change in the information. 

(Pub. L. 104–272, § 11, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 323.) 

PRIOR PROVISIONS 

A prior section 11 of Pub. L. 104–272 was renumbered 

section 19 and is classified to section 6310 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6309 of this title. 

§ 6307d. Required disclosures to State boxing 
commissions by sanctioning organizations 

A sanctioning organization shall not be enti-
tled to receive any compensation directly or in-
directly in connection with a boxing match 
until it provides to the boxing commission re-
sponsible for regulating the match in a State a 
statement of— 

(1) all charges, fees, and costs the organiza-
tion will assess any boxer participating in that 
match; 

(2) all payments, benefits, complimentary 
benefits, and fees the organization will receive 
for its affiliation with the event, from the pro-
moter, host of the event, and all other sources; 
and 

(3) such additional information as the com-
mission may require. 

(Pub. L. 104–272, § 12, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 324.) 

PRIOR PROVISIONS 

A prior section 12 of Pub. L. 104–272 was renumbered 

section 20 and is classified to section 6311 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6309 of this title. 

§ 6307e. Required disclosures for promoters 

(a) Disclosures to the boxing commissions 

A promoter shall not be entitled to receive 
any compensation directly or indirectly in con-
nection with a boxing match until it provides to 
the boxing commission responsible for regulat-
ing the match in a State a statement of— 

(1) a copy of any agreement in writing to 
which the promoter is a party with any boxer 
participating in the match; 

(2) a statement made under penalty of per-
jury that there are no other agreements, writ-
ten or oral, between the promoter and the 
boxer with respect to that match; and 

(3)(A) all fees, charges, and expenses that 
will be assessed by or through the promoter on 
the boxer pertaining to the event, including 
any portion of the boxer’s purse that the pro-
moter will receive, and training expenses; 

(B) all payments, gifts, or benefits the pro-
moter is providing to any sanctioning organi-
zation affiliated with the event; and 

(C) any reduction in a boxer’s purse contrary 
to a previous agreement between the promoter 
and the boxer or a purse bid held for the event. 

(b) Disclosures to the boxer 

A promoter shall not be entitled to receive 
any compensation directly or indirectly in con-
nection with a boxing match until it provides to 
the boxer it promotes— 

(1) the amounts of any compensation or con-
sideration that a promoter has contracted to 
receive from such match; 

(2) all fees, charges, and expenses that will 
be assessed by or through the promoter on the 
boxer pertaining to the event, including any 
portion of the boxer’s purse that the promoter 
will receive, and training expenses; and 

(3) any reduction in a boxer’s purse contrary 
to a previous agreement between the promoter 
and the boxer or a purse bid held for the event. 

(c) Information to be available to State Attorney 
General 

A promoter shall make information required 
to be disclosed under this section available to 
the chief law enforcement officer of the State in 
which the match is to be held upon request of 
such officer. 

(Pub. L. 104–272, § 13, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 324.) 

PRIOR PROVISIONS 

A prior section 13 of Pub. L. 104–272 was renumbered 

section 21 and is classified to section 6312 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6307g, 6309 of 

this title. 

§ 6307f. Required disclosures for judges and ref-
erees 

A judge or referee shall not be entitled to re-
ceive any compensation, directly or indirectly, 
in connection with a boxing match until it pro-
vides to the boxing commission responsible for 
regulating the match in a State a statement of 
all consideration, including reimbursement for 
expenses, that will be received from any source 
for participation in the match. 

(Pub. L. 104–272, § 14, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 325.) 

PRIOR PROVISIONS 

A prior section 14 of Pub. L. 104–272 was renumbered 

section 22 and is classified to section 6313 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6309 of this title. 
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1 So in original. Probably should be ‘‘nor’’. 1 So in original. Section 6307a does not contain a subsec. (b). 

§ 6307g. Confidentiality 

(a) In general 

Neither a boxing commission or 1 an Attorney 
General may disclose to the public any matter 
furnished by a promoter under section 6307e of 
this title except to the extent required in a 
legal, administrative, or judicial proceeding. 

(b) Effect of contrary State law 

If a State law governing a boxing commission 
requires that information that would be fur-
nished by a promoter under section 6307e of this 
title shall be made public, then a promoter is 
not required to file such information with such 
State if the promoter files such information 
with the ABC. 

(Pub. L. 104–272, § 15, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 325.) 

PRIOR PROVISIONS 

A prior section 15 of Pub. L. 104–272 was renumbered 

section 23 and is set out as a note under section 6301 of 

this title. 

§ 6307h. Judges and referees 

No person may arrange, promote, organize, 
produce, or fight in a professional boxing match 
unless all referees and judges participating in 
the match have been certified and approved by 
the boxing commission responsible for regulat-
ing the match in the State where the match is 
held. 

(Pub. L. 104–272, § 16, as added Pub. L. 106–210, 
§ 4(2), May 26, 2000, 114 Stat. 325.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6309 of this title. 

§ 6308. Conflicts of interest 

(a) Regulatory personnel 

No member or employee of a boxing commis-
sion, no person who administers or enforces 
State boxing laws, and no member of the Asso-
ciation of Boxing Commissions may belong to, 
contract with, or receive any compensation 
from, any person who sanctions, arranges, or 
promotes professional boxing matches or who 
otherwise has a financial interest in an active 
boxer currently registered with a boxer registry. 
For purposes of this section, the term ‘‘com-
pensation’’ does not include funds held in escrow 
for payment to another person in connection 
with a professional boxing match. The prohibi-
tion set forth in this section shall not apply to 
any contract entered into, or any reasonable 
compensation received, by a boxing commission 
to supervise a professional boxing match in an-
other State as described in section 6303 of this 
title. 

(b) Firewall between promoters and managers 

(1) In general 

It is unlawful for— 
(A) a promoter to have a direct or indirect 

financial interest in the management of a 
boxer; or 

(B) a manager— 

(i) to have a direct or indirect financial 
interest in the promotion of a boxer; or 

(ii) to be employed by or receive com-
pensation or other benefits from a pro-
moter, except for amounts received as con-
sideration under the manager’s contract 
with the boxer. 

(2) Exceptions 

Paragraph (1)— 
(A) does not prohibit a boxer from acting 

as his own promoter or manager; and 
(B) only applies to boxers participating in 

a boxing match of 10 rounds or more. 

(c) Sanctioning organizations 

(1) Prohibition on receipts 

Except as provided in paragraph (2), no offi-
cer or employee of a sanctioning organization 
may receive any compensation, gift, or bene-
fit, directly or indirectly, from a promoter, 
boxer, or manager. 

(2) Exceptions 

Paragraph (1) does not apply to— 
(A) the receipt of payment by a promoter, 

boxer, or manager of a sanctioning organiza-
tion’s published fee for sanctioning a profes-
sional boxing match or reasonable expenses 
in connection therewith if the payment is 
reported to the responsible boxing commis-
sion; or 

(B) the receipt of a gift or benefit of de 
minimis value. 

(Pub. L. 104–272, § 17, formerly § 9, Oct. 9, 1996, 110 
Stat. 3311; renumbered § 17 and amended Pub. L. 
106–210, §§ 4(1), 5, May 26, 2000, 114 Stat. 322, 325.) 

AMENDMENTS 

2000—Pub. L. 106–210, § 5, designated existing provi-

sions as subsec. (a), inserted subsec. heading, and added 

subsecs. (b) and (c). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6309 of this title. 

§ 6309. Enforcement 

(a) Injunctions 

Whenever the Attorney General of the United 
States has reasonable cause to believe that a 
person is engaged in a violation of this chapter, 
the Attorney General may bring a civil action in 
the appropriate district court of the United 
States requesting such relief, including a perma-
nent or temporary injunction, restraining order, 
or other order, against the person, as the Attor-
ney General determines to be necessary to re-
strain the person from continuing to engage in, 
sanction, promote, or otherwise participate in a 
professional boxing match in violation of this 
chapter. 

(b) Criminal penalties 

(1) Managers, promoters, matchmakers, and li-
censees 

Any manager, promoter, matchmaker, and 
licensee who knowingly violates, or coerces or 
causes any other person to violate, any provi-
sion of this chapter, other than section 
6307a(b),1 6307b, 6307c, 6307d, 6307e, 6307f, or 
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6307h of this title, shall, upon conviction, be 
imprisoned for not more than 1 year or fined 
not more than $20,000, or both. 

(2) Violation of antiexploitation, sanctioning 
organization, or disclosure provisions 

Any person who knowingly violates any pro-
vision of section 6307a(b),1 6307b, 6307c, 6307d, 
6307e, 6307f, or 6307h of this title shall, upon 
conviction, be imprisoned for not more than 1 
year or fined not more than— 

(A) $100,000; and 
(B) if a violation occurs in connection with 

a professional boxing match the gross reve-
nues for which exceed $2,000,000, an addi-
tional amount which bears the same ratio to 
$100,000 as the amount of such revenues com-
pared to $2,000,000, or both. 

(3) Conflict of interest 

Any member or employee of a boxing com-
mission, any person who administers or en-
forces State boxing laws, and any member of 
the Association of Boxing Commissions who 
knowingly violates section 6308(a) of this title 
shall, upon conviction, be imprisoned for not 
more than 1 year or fined not more than 
$20,000, or both. 

(4) Boxers 

Any boxer who knowingly violates any pro-
vision of this chapter shall, upon conviction, 
be fined not more than $1,000. 

(c) Actions by States 

Whenever the chief law enforcement officer of 
any State has reason to believe that a person or 
organization is engaging in practices which vio-
late any requirement of this chapter, the State, 
as parens patriae, may bring a civil action on 
behalf of its residents in an appropriate district 
court of the United States— 

(1) to enjoin the holding of any professional 
boxing match which the practice involves; 

(2) to enforce compliance with this chapter; 
(3) to obtain the fines provided under sub-

section (b) of this section or appropriate res-
titution; or 

(4) to obtain such other relief as the court 
may deem appropriate. 

(d) Private right of action 

Any boxer who suffers economic injury as a re-
sult of a violation of any provision of this chap-
ter may bring an action in the appropriate Fed-
eral or State court and recover the damages suf-
fered, court costs, and reasonable attorneys fees 
and expenses. 

(e) Enforcement against Federal Trade Commis-
sion, State Attorneys General, etc. 

Nothing in this chapter authorizes the en-
forcement of— 

(1) any provision of this chapter against the 
Federal Trade Commission, the United States 
Attorney General, or the chief legal officer of 
any State for acting or failing to act in an of-
ficial capacity; 

(2) subsection (d) of this section against a 
State or political subdivision of a State, or 
any agency or instrumentality thereof; or 

(3) section 6307b of this title against a boxer 
acting in his capacity as a boxer. 

(Pub. L. 104–272, § 18, formerly § 10, Oct. 9, 1996, 
110 Stat. 3312; renumbered § 18 and amended Pub. 
L. 106–210, §§ 4(1), 6, May 26, 2000, 114 Stat. 322, 
326.) 

AMENDMENTS 

2000—Subsec. (b)(1). Pub. L. 106–210, § 6(1), inserted ‘‘, 

other than section 6307a(b), 6307b, 6307c, 6307d, 6307e, 

6307f, or 6307h of this title,’’ after ‘‘this chapter’’. 

Subsec. (b)(2). Pub. L. 106–210, § 6(3), added par. (2). 

Former par. (2) redesignated (3). 

Subsec. (b)(3), (4). Pub. L. 106–210, § 6(2), (4), redesig-

nated pars. (2) and (3) as (3) and (4), respectively, and in 

par. (3) substituted ‘‘section 6308(a)’’ for ‘‘section 6308’’. 

Subsecs. (c) to (e). Pub. L. 106–210, § 6(5), added sub-

secs. (c) to (e). 

§ 6310. Notification of supervising boxing com-
mission 

Each promoter who intends to hold a profes-
sional boxing match in a State that does not 
have a boxing commission shall, not later than 
14 days before the intended date of that match, 
provide written notification to the supervising 
boxing commission designated under section 
6303 of this title. Such notification shall contain 
each of the following: 

(1) Assurances that, with respect to that pro-
fessional boxing match, all applicable require-
ments of this chapter will be met. 

(2) The name of any person who, at the time 
of the submission of the notification— 

(A) is under suspension from a boxing com-
mission; and 

(B) will be involved in organizing or par-
ticipating in the event. 

(3) For any individual listed under paragraph 
(2), the identity of the boxing commission that 
issued the suspension described in paragraph 
(2)(A). 

(Pub. L. 104–272, § 19, formerly § 11, Oct. 9, 1996, 
110 Stat. 3312; renumbered § 19, Pub. L. 106–210, 
§ 4(1), May 26, 2000, 114 Stat. 322.) 

§ 6311. Studies 

(a) Pension 

The Secretary of Labor shall conduct a study 
on the feasibility and cost of a national pension 
system for boxers, including potential funding 
sources. 

(b) Health, safety, and equipment 

The Secretary of Health and Human Services 
shall conduct a study to develop recommenda-
tions for health, safety, and equipment stand-
ards for boxers and for professional boxing 
matches. 

(c) Reports 

Not later than one year after October 9, 1996, 
the Secretary of Labor shall submit a report to 
the Congress on the findings of the study con-
ducted pursuant to subsection (a) of this section. 
Not later than 180 days after October 9, 1996, the 
Secretary of Health and Human Services shall 
submit a report to the Congress on the findings 
of the study conducted pursuant to subsection 
(b) of this section. 

(Pub. L. 104–272, § 20, formerly § 12, Oct. 9, 1996, 
110 Stat. 3313; renumbered § 20, Pub. L. 106–210, 
§ 4(1), May 26, 2000, 114 Stat. 322.) 
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§ 6312. Professional boxing matches conducted 
on Indian reservations 

(a) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Indian tribe 

The term ‘‘Indian tribe’’ has the same mean-
ing as in section 450b(e) of title 25. 

(2) Reservation 

The term ‘‘reservation’’ means the geo-
graphically defined area over which a tribal 
organization exercises governmental jurisdic-
tion. 

(3) Tribal organization 

The term ‘‘tribal organization’’ has the same 
meaning as in section 450b(l) of title 25. 

(b) Requirements 

(1) In general 

Notwithstanding any other provision of law, 
a tribal organization of an Indian tribe may, 
upon the initiative of the tribal organization— 

(A) regulate professional boxing matches 
held within the reservation under the juris-
diction of that tribal organization; and 

(B) carry out that regulation or enter into 
a contract with a boxing commission to 
carry out that regulation. 

(2) Standards and licensing 

If a tribal organization regulates profes-
sional boxing matches pursuant to paragraph 
(1), the tribal organization shall, by tribal or-
dinance or resolution, establish and provide 
for the implementation of health and safety 
standards, licensing requirements, and other 
requirements relating to the conduct of pro-
fessional boxing matches that are at least as 
restrictive as— 

(A) the otherwise applicable standards and 
requirements of a State in which the res-
ervation is located; or 

(B) the most recently published version of 
the recommended regulatory guidelines cer-
tified and published by the Association of 
Boxing Commissions. 

(Pub. L. 104–272, § 21, formerly § 13, Oct. 9, 1996, 
110 Stat. 3313; renumbered § 21, Pub. L. 106–210, 
§ 4(1), May 26, 2000, 114 Stat. 322.) 

§ 6313. Relationship with State law 

Nothing in this chapter shall prohibit a State 
from adopting or enforcing supplemental or 
more stringent laws or regulations not incon-
sistent with this chapter, or criminal, civil, or 
administrative fines for violations of such laws 
or regulations. 

(Pub. L. 104–272, § 22, formerly § 14, Oct. 9, 1996, 
110 Stat. 3313; renumbered § 22, Pub. L. 106–210, 
§ 4(1), May 26, 2000, 114 Stat. 322.) 

CHAPTER 90—PROPANE EDUCATION AND 
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6411. Reports. 

§ 6401. Findings 

The Congress finds that— 
(1) propane gas, or liquefied petroleum gas, 

is an essential energy commodity providing 
heat, hot water, cooking fuel, and motor fuel 
among its many uses to millions of Ameri-
cans; 

(2) the use of propane is especially important 
to rural citizens and farmers, offering an effi-
cient and economical source of gas energy; 

(3) propane has been recognized as a clean 
fuel and can contribute in many ways to re-
ducing the pollution in our cities and towns; 
and 

(4) propane is primarily domestically pro-
duced and its use provides energy security and 
jobs for Americans. 

(Pub. L. 104–284, § 2, Oct. 11, 1996, 110 Stat. 3370.) 

SHORT TITLE 

Section 1 of Pub. L. 104–284 provided that: ‘‘This Act 

[enacting this chapter] may be cited as the ‘Propane 

Education and Research Act of 1996’.’’ 

§ 6402. Definitions 

For the purposes of this chapter— 
(1) the term ‘‘Council’’ means a Propane 

Education and Research Council created pur-
suant to section 6403 of this title; 

(2) the term ‘‘industry’’ means those persons 
involved in the production, transportation, 
and sale of propane, and in the manufacture 
and distribution of propane utilization equip-
ment, in the United States; 

(3) the term ‘‘industry trade association’’ 
means an organization exempt from tax, under 
section 501(c)(3) or (6) of title 26, representing 
the propane industry; 

(4) the term ‘‘odorized propane’’ means pro-
pane which has had odorant added to it; 

(5) the term ‘‘producer’’ means the owner of 
propane at the time it is recovered at a gas 
processing plant or refinery; 
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(6) the term ‘‘propane’’ means a hydrocarbon 
whose chemical composition is predominantly 
C3H8, whether recovered from natural gas or 
crude oil, and includes liquefied petroleum 
gases and mixtures thereof; 

(7) the term ‘‘public member’’ means a mem-
ber of the Council, other than a representative 
of producers or retail marketers, representing 
significant users of propane, public safety offi-
cials, academia, the propane research commu-
nity, or other groups knowledgeable about 
propane; 

(8) the term ‘‘qualified industry organiza-
tion’’ means the National Propane Gas Asso-
ciation, the Gas Processors Association, a suc-
cessor association of such associations, or a 
group of retail marketers or producers who 
collectively represent at least 25 percent of 
the volume of propane sold or produced in the 
United States; 

(9) the term ‘‘retail marketer’’ means a per-
son engaged primarily in the sale of odorized 
propane to the ultimate consumer or to retail 
propane dispensers; 

(10) the term ‘‘retail propane dispenser’’ 
means a person who sells odorized propane to 
the ultimate consumer but is not engaged pri-
marily in the business of such sales; and 

(11) the term ‘‘Secretary’’ means the Sec-
retary of Energy. 

(Pub. L. 104–284, § 3, Oct. 11, 1996, 110 Stat. 3370.) 

§ 6403. Referenda 

(a) Creation of program 

The qualified industry organizations may con-
duct, at their own expense, a referendum among 
producers and retail marketers for the creation 
of a Propane Education and Research Council. 
The Council, if established, shall reimburse the 
qualified industry organizations for the cost of 
the referendum accounting and documentation. 
Such referendum shall be conducted by an inde-
pendent auditing firm agreed to by the qualified 
industry organizations. Voting rights in such 
referendum shall be based on the volume of pro-
pane produced or odorized propane sold in the 
previous calendar year or other representative 
period. Upon approval of those persons rep-
resenting two-thirds of the total volume of pro-
pane voted in the retail marketer class and two- 
thirds of all propane voted in the producer class, 
the Council shall be established, and shall be au-
thorized to levy an assessment on odorized pro-
pane in accordance with section 6405 of this 
title. All persons voting in the referendum shall 
certify to the independent auditing firm the vol-
ume of propane represented by their vote. 

(b) Termination 

On the Council’s own initiative, or on petition 
to the Council by producers and retail market-
ers representing 35 percent of the volume of pro-
pane in each class, the Council shall, at its own 
expense, hold a referendum, to be conducted by 
an independent auditing firm selected by the 
Council, to determine whether the industry fa-
vors termination or suspension of the Council. 
Termination or suspension shall not take effect 
unless it is approved by persons representing 
more than one-half of the total volume of odor-

ized propane in the retail marketer class and 
more than one-half of the total volume of pro-
pane in the producer class, or is approved by 
persons representing more than two-thirds of 
the total volume of propane in either such class. 

(Pub. L. 104–284, § 4, Oct. 11, 1996, 110 Stat. 3371.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6402 of this title. 

§ 6404. Propane Education and Research Council 

(a) Selection of members 

The qualified industry organizations shall se-
lect all retail marketer, public, and producer 
members of the Council. The producer organiza-
tions shall select the producer members of the 
Council, the retail marketer organizations shall 
select retail marketer members, and all quali-
fied industry organizations shall jointly select 
the public members. Vacancies in unfinished 
terms of Council members shall be filled in the 
same manner as were the original appointments. 

(b) Representation 

In selecting members of the Council, the quali-
fied industry organizations shall give due regard 
to selecting a Council that is representative of 
the industry, including representation of— 

(1) gas processors and oil refiners among pro-
ducers; 

(2) interstate and intrastate operators 
among retail marketers; 

(3) large and small companies among produc-
ers and retail marketers, including agricul-
tural cooperatives; and 

(4) diverse geographic regions of the coun-
try. 

(c) Membership 

The Council shall consist of 21 members, with 
9 members representing retail marketers, 9 
members representing producers, and 3 public 
members. Other than the public members, Coun-
cil members shall be full-time employees or 
owners of businesses in the industry or rep-
resentatives of agricultural cooperatives. No 
employee of a qualified industry organization or 
other industry trade association shall serve as a 
member of the Council, and no member of the 
Council may serve concurrently as an officer of 
the Board of Directors of a qualified industry or-
ganization or other industry trade association. 
Only one person at a time from any company or 
its affiliate may serve on the Council. 

(d) Compensation 

Council members shall receive no compensa-
tion for their services, nor shall Council mem-
bers be reimbursed for expenses relating to their 
service, except that public members, upon re-
quest, may be reimbursed for reasonable ex-
penses directly related to their participation in 
Council meetings. 

(e) Terms 

Council members shall serve terms of 3 years 
and may serve not more than 2 full consecutive 
terms. Members filling unexpired terms may 
serve not more than a total of 7 consecutive 
years. Former members of the Council may be 
returned to the Council if they have not been 
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members for a period of 2 years. Initial appoint-
ments to the Council shall be for terms of 1, 2, 
and 3 years, staggered to provide for the selec-
tion of 7 members each year. 

(f) Functions 

The Council shall develop programs and 
projects and enter into contracts or agreements 
for implementing this chapter, including pro-
grams to enhance consumer and employee safety 
and training, to provide for research and devel-
opment of clean and efficient propane utiliza-
tion equipment, to inform and educate the pub-
lic about safety and other issues associated with 
the use of propane, and to provide for the pay-
ment of the costs thereof with funds collected 
pursuant to this chapter. The Council shall coor-
dinate its activities with industry trade associa-
tion and others as appropriate to provide effi-
cient delivery of services and to avoid unneces-
sary duplication of activities. 

(g) Use of funds 

Not less than 5 percent of the funds collected 
through assessments pursuant to this chapter 
shall be used for programs and projects intended 
to benefit the agriculture industry in the United 
States. The Council shall coordinate its activi-
ties in this regard with agriculture industry 
trade associations and other organizations rep-
resenting the agriculture industry. The percent-
age of funds collected through assessments pur-
suant to this chapter to be used for projects re-
lating to the use of propane as an over-the-road 
motor fuel shall not exceed the percentage of 
the total market for odorized propane that is 
used as a motor vehicle fuel, based on the his-
torical average of such use over the previous 3- 
year period. 

(h) Priorities 

Issues related to research and development, 
safety, education, and training shall be given 
priority by the Council in the development of its 
programs and projects. 

(i) Administration 

The Council shall select from among its mem-
bers a Chairman and other officers as necessary, 
may establish committees and subcommittees of 
the Council, and shall adopt rules and bylaws for 
the conduct of business and the implementation 
of this chapter. The Council shall establish pro-
cedures for the solicitation of industry comment 
and recommendations on any significant plans, 
programs, and projects to be funded by the 
Council. The Council may establish advisory 
committees of persons other than Council mem-
bers. 

(j) Administrative expenses 

(1) The administrative expenses of operating 
the Council (not including costs incurred in the 
collection of the assessment pursuant to section 
6406 of this title) plus amounts paid under para-
graph (2) shall not exceed 10 percent of the funds 
collected in any fiscal year. 

(2) The Council shall annually reimburse the 
Secretary for costs incurred by the Federal Gov-
ernment relating to the Council, except that 
such reimbursement for any fiscal year shall not 
exceed the amount that the Secretary deter-
mines is the average annual salary of two em-
ployees of the Department of Energy. 

(k) Budget 

Before August 1 each year, the Council shall 
publish for public review and comment a budget 
plan for the next calendar year, including the 
probable costs of all programs, projects, and 
contracts and a recommended rate of assess-
ment sufficient to cover such costs. Following 
this review and comment, the Council shall sub-
mit the proposed budget to the Secretary and to 
the Congress. The Secretary may recommend 
programs and activities the Secretary considers 
appropriate. 

(l) Records; audits 

The Council shall keep minutes, books, and 
records that clearly reflect all of the acts and 
transactions of the Council and make public 
such information. The books of the Council shall 
be audited by a certified public accountant at 
least once each fiscal year and at such other 
times as the Council may designate. Copies of 
such audit shall be provided to all members of 
the Council, all qualified industry organizations, 
and to other members of the industry upon re-
quest. The Secretary shall receive notice of 
meetings and may require reports on the activi-
ties of the Council, as well as reports on compli-
ance, violations, and complaints regarding the 
implementation of this chapter. 

(m) Public access to Council proceedings 

(1) All meetings of the Council shall be open to 
the public after at least 30 days advance public 
notice. 

(2) The minutes of all meetings of the Council 
shall be made available to and readily accessible 
by the public. 

(n) Annual report 

Each year the Council shall prepare and make 
publicly available a report which includes an 
identification and description of all programs 
and projects undertaken by the Council during 
the previous year as well as those planned for 
the coming year. Such report shall also detail 
the allocation or planned allocation of Council 
resources for each such program and project. 

(Pub. L. 104–284, § 5, Oct. 11, 1996, 110 Stat. 3371.) 

§ 6405. Assessments 

(a) Amount 

The Council shall set the initial assessment at 
no greater than one tenth of 1 cent per gallon of 
odorized propane. Thereafter, annual assess-
ments shall be sufficient to cover the costs of 
the plans and programs developed by the Coun-
cil. The assessment shall not be greater than 
one-half cent per gallon of odorized propane, un-
less approved by a majority of those voting in a 
referendum in both the producer and the retail 
marketer class. In no case may the assessment 
be raised by more than one tenth of 1 cent per 
gallon of odorized propane annually. 

(b) Ownership 

The owner of odorized propane at the time of 
odorization, or the time of import of odorized 
propane, shall make the assessment based on 
the volume of odorized propane sold and placed 
into commerce. Assessments collected are pay-
able to the Council on a monthly basis by the 
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25th of the month following the month of such 
collection. Propane exported from the United 
States to another country is not subject to the 
assessment. 

(c) Alternative collection rules 

The Council may establish an alternative 
means of collecting the assessment if another 
means is found to be more efficient and effec-
tive. The Council may establish a late payment 
charge and rate of interest to be imposed on any 
person who fails to remit or pay to the Council 
any amount due under this chapter. 

(d) Investment of funds 

Pending disbursement pursuant to a program, 
plan, or project, the Council may invest funds 
collected through assessments, and any other 
funds received by the Council, only in obliga-
tions of the United States or any agency there-
of, in general obligations of any State or any po-
litical subdivision thereof, in any interest-bear-
ing account or certificate of deposit of a bank 
that is a member of the Federal Reserve Sys-
tem, or in obligations fully guaranteed as to 
principal and interest by the United States. 

(e) State programs 

The Council shall establish a program coordi-
nating the operation of the Council with those 
of any State propane education and research 
council created by State law or regulation, or 
similar entity. Such coordination shall include a 
joint or coordinated assessment collection proc-
ess, a reduced assessment, or an assessment re-
bate. A reduced assessment or rebate shall be 20 
percent of the regular assessment collected in 
that State under this section. Assessment re-
bates shall be paid only to— 

(1) a State propane education and research 
council created by State law or regulation 
that meets requirements established by the 
Council for specific programs approved by the 
Council; or 

(2) a similar entity, such as a foundation es-
tablished by the retail propane gas industry in 
that State, that meets requirements estab-
lished by the Council for specific programs ap-
proved by the Council. 

(Pub. L. 104–284, § 6, Oct. 11, 1996, 110 Stat. 3374.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6403, 6409 of this 

title. 

§ 6406. Compliance 

The Council may bring suit in Federal court 
to compel compliance with an assessment levied 
by the Council under this chapter. A successful 
action for compliance under this section may 
also require payment by the defendant of the 
costs incurred by the Council in bringing such 
action. 

(Pub. L. 104–284, § 7, Oct. 11, 1996, 110 Stat. 3374.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6404 of this title. 

§ 6407. Lobbying restrictions 

No funds collected by the Council shall be used 
in any manner for influencing legislation or 

elections, except that the Council may rec-
ommend to the Secretary changes in this chap-
ter or other statutes that would further the pur-
poses of this chapter. 

(Pub. L. 104–284, § 8, Oct. 11, 1996, 110 Stat. 3375.) 

§ 6408. Market survey and consumer protection 

(a) Price analysis 

Beginning 2 years after establishment of the 
Council and annually thereafter, the Secretary 
of Commerce, using only data provided by the 
Energy Information Administration and other 
public sources, shall prepare and make available 
to the Council, the Secretary of Energy, and the 
public an analysis of changes in the price of pro-
pane relative to other energy sources. The pro-
pane price analysis shall compare indexed 
changes in the price of consumer grade propane 
to a composite of indexed changes in the price of 
residential electricity, residential natural gas, 
and refiner price to end users of No. 2 fuel oil on 
an annual national average basis. For purposes 
of indexing changes in consumer grade propane, 
residential electricity, residential natural gas, 
and end user No. 2 fuel oil prices, the Secretary 
of Commerce shall use a 5-year rolling average 
price beginning with the year 4 years prior to 
the establishment of the Council. 

(b) Authority to restrict activities 

If in any year the 5-year average rolling price 
index of consumer grade propane exceeds the 5- 
year rolling average price composite index of 
residential electricity, residential natural gas, 
and refiner price to end users of No. 2 fuel oil in 
an amount greater than 10.1 percent, the activi-
ties of the Council shall be restricted to re-
search and development, training, and safety 
matters. The Council shall inform the Secretary 
of Energy and the Congress of any restriction of 
activities under this subsection. Upon expira-
tion of 180 days after the beginning of any such 
restriction of activities, the Secretary of Com-
merce shall again conduct the propane price 
analysis described in subsection (a) of this sec-
tion. Activities of the Council shall continue to 
be restricted under this subsection until the 
price index excess is 10.1 percent or less. 

(Pub. L. 104–284, § 9, Oct. 11, 1996, 110 Stat. 3375.) 

§ 6409. Pricing 

In all cases, the price of propane shall be de-
termined by market forces. Consistent with the 
antitrust laws, the Council may take no action, 
nor may any provision of this chapter be inter-
preted as establishing an agreement to pass 
along to consumers the cost of the assessment 
provided for in section 6405 of this title. 

(Pub. L. 104–284, § 10, Oct. 11, 1996, 110 Stat. 3375.) 

REFERENCES IN TEXT 

The antitrust laws, referred to in text, are classified 

generally to chapter 1 (§ 1 et seq.) of this title. 

§ 6410. Relation to other programs 

Nothing in this chapter may be construed to 
preempt or supersede any other program relat-
ing to propane education and research organized 
and operated under the laws of the United 
States or any State. 
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(Pub. L. 104–284, § 11, Oct. 11, 1996, 110 Stat. 3375.) 

§ 6411. Reports 

Within 2 years after October 11, 1996, and at 
least once every 2 years thereafter, the Sec-
retary of Commerce shall prepare and submit to 
the Congress and the Secretary a report examin-
ing whether operation of the Council, in con-
junction with the cumulative effects of market 
changes and Federal programs, has had an effect 
on propane consumers, including residential, ag-
riculture, process, and nonfuel users of propane. 
The Secretary of Commerce shall consider and, 
to the extent practicable, shall include in the re-
port submissions by propane consumers, and 
shall consider whether there have been long- 
term and short-term effects on propane prices as 
a result of Council activities and Federal pro-
grams, and whether there have been changes in 
the proportion of propane demand attributable 
to various market segments. To the extent that 
the report demonstrates that there has been an 
adverse effect, the Secretary of Commerce shall 
include recommendations for correcting the sit-
uation. Upon petition by affected parties or 
upon request by the Secretary of Energy, the 
Secretary of Commerce may prepare and submit 
the report required by this section at less than 
2-year intervals. 

(Pub. L. 104–284, § 12, Oct. 11, 1996, 110 Stat. 3375.) 

CHAPTER 91—CHILDREN’S ONLINE PRIVACY 
PROTECTION 
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§ 6501. Definitions 

In this chapter: 

(1) Child 

The term ‘‘child’’ means an individual under 
the age of 13. 

(2) Operator 

The term ‘‘operator’’— 
(A) means any person who operates a web-

site located on the Internet or an online 
service and who collects or maintains per-

sonal information from or about the users of 
or visitors to such website or online service, 
or on whose behalf such information is col-
lected or maintained, where such website or 
online service is operated for commercial 
purposes, including any person offering prod-
ucts or services for sale through that web-
site or online service, involving commerce— 

(i) among the several States or with 1 or 
more foreign nations; 

(ii) in any territory of the United States 
or in the District of Columbia, or between 
any such territory and— 

(I) another such territory; or 
(II) any State or foreign nation; or 

(iii) between the District of Columbia 
and any State, territory, or foreign nation; 
but 

(B) does not include any nonprofit entity 
that would otherwise be exempt from cov-
erage under section 45 of this title. 

(3) Commission 

The term ‘‘Commission’’ means the Federal 
Trade Commission. 

(4) Disclosure 

The term ‘‘disclosure’’ means, with respect 
to personal information— 

(A) the release of personal information col-
lected from a child in identifiable form by an 
operator for any purpose, except where such 
information is provided to a person other 
than the operator who provides support for 
the internal operations of the website and 
does not disclose or use that information for 
any other purpose; and 

(B) making personal information collected 
from a child by a website or online service 
directed to children or with actual knowl-
edge that such information was collected 
from a child, publicly available in identifi-
able form, by any means including by a pub-
lic posting, through the Internet, or 
through— 

(i) a home page of a website; 
(ii) a pen pal service; 
(iii) an electronic mail service; 
(iv) a message board; or 
(v) a chat room. 

(5) Federal agency 

The term ‘‘Federal agency’’ means an agen-
cy, as that term is defined in section 551(1) of 
title 5. 

(6) Internet 

The term ‘‘Internet’’ means collectively the 
myriad of computer and telecommunications 
facilities, including equipment and operating 
software, which comprise the interconnected 
world-wide network of networks that employ 
the Transmission Control Protocol/Internet 
Protocol, or any predecessor or successor pro-
tocols to such protocol, to communicate infor-
mation of all kinds by wire or radio. 

(7) Parent 

The term ‘‘parent’’ includes a legal guard-
ian. 

(8) Personal information 

The term ‘‘personal information’’ means in-
dividually identifiable information about an 
individual collected online, including— 



Page 1628 TITLE 15—COMMERCE AND TRADE § 6502 

(A) a first and last name; 
(B) a home or other physical address in-

cluding street name and name of a city or 
town; 

(C) an e-mail address; 
(D) a telephone number; 
(E) a Social Security number; 
(F) any other identifier that the Commis-

sion determines permits the physical or on-
line contacting of a specific individual; or 

(G) information concerning the child or 
the parents of that child that the website 
collects online from the child and combines 
with an identifier described in this para-
graph. 

(9) Verifiable parental consent 

The term ‘‘verifiable parental consent’’ 
means any reasonable effort (taking into con-
sideration available technology), including a 
request for authorization for future collection, 
use, and disclosure described in the notice, to 
ensure that a parent of a child receives notice 
of the operator’s personal information collec-
tion, use, and disclosure practices, and author-
izes the collection, use, and disclosure, as ap-
plicable, of personal information and the sub-
sequent use of that information before that in-
formation is collected from that child. 

(10) Website or online service directed to chil-
dren 

(A) In general 

The term ‘‘website or online service di-
rected to children’’ means— 

(i) a commercial website or online serv-
ice that is targeted to children; or 

(ii) that portion of a commercial website 
or online service that is targeted to chil-
dren. 

(B) Limitation 

A commercial website or online service, or 
a portion of a commercial website or online 
service, shall not be deemed directed to chil-
dren solely for referring or linking to a com-
mercial website or online service directed to 
children by using information location tools, 
including a directory, index, reference, 
pointer, or hypertext link. 

(11) Person 

The term ‘‘person’’ means any individual, 
partnership, corporation, trust, estate, cooper-
ative, association, or other entity. 

(12) Online contact information 

The term ‘‘online contact information’’ 
means an e-mail address or another substan-
tially similar identifier that permits direct 
contact with a person online. 

(Pub. L. 105–277, div. C, title XIII, § 1302, Oct. 21, 
1998, 112 Stat. 2681–728.) 

EFFECTIVE DATE 

Pub. L. 105–277, div. C, title XIII, § 1308, Oct. 21, 1998, 

112 Stat. 2681–735, provided that: ‘‘Sections 1303(a), 1305, 

and 1306 of this title [enacting sections 6502(a), 6504, and 

6505 of this title] take effect on the later of— 

‘‘(1) the date that is 18 months after the date of en-

actment of this Act [Oct. 21, 1998]; or 

‘‘(2) the date on which the Commission rules on the 

first application filed for safe harbor treatment under 

section 1304 [enacting section 6503 of this title] if the 

Commission does not rule on the first such applica-

tion within one year after the date of enactment of 

this Act, but in no case later than the date that is 30 

months after the date of enactment of this Act.’’ 

SHORT TITLE 

Pub. L. 105–277, div. C, title XIII, § 1301, Oct. 21, 1998, 

112 Stat. 2681–728, provided that: ‘‘This title [enacting 

this chapter] may be cited as the ‘Children’s Online 

Privacy Protection Act of 1998’.’’ 

§ 6502. Regulation of unfair and deceptive acts 
and practices in connection with collection 
and use of personal information from and 
about children on the Internet 

(a) Acts prohibited 

(1) In general 

It is unlawful for an operator of a website or 
online service directed to children, or any op-
erator that has actual knowledge that it is 
collecting personal information from a child, 
to collect personal information from a child in 
a manner that violates the regulations pre-
scribed under subsection (b) of this section. 

(2) Disclosure to parent protected 

Notwithstanding paragraph (1), neither an 
operator of such a website or online service 
nor the operator’s agent shall be held to be 
liable under any Federal or State law for any 
disclosure made in good faith and following 
reasonable procedures in responding to a re-
quest for disclosure of personal information 
under subsection (b)(1)(B)(iii) of this section to 
the parent of a child. 

(b) Regulations 

(1) In general 

Not later than 1 year after October 21, 1998, 
the Commission shall promulgate under sec-
tion 553 of title 5 regulations that— 

(A) require the operator of any website or 
online service directed to children that col-
lects personal information from children or 
the operator of a website or online service 
that has actual knowledge that it is collect-
ing personal information from a child— 

(i) to provide notice on the website of 
what information is collected from chil-
dren by the operator, how the operator 
uses such information, and the operator’s 
disclosure practices for such information; 
and 

(ii) to obtain verifiable parental consent 
for the collection, use, or disclosure of per-
sonal information from children; 

(B) require the operator to provide, upon 
request of a parent under this subparagraph 
whose child has provided personal informa-
tion to that website or online service, upon 
proper identification of that parent, to such 
parent— 

(i) a description of the specific types of 
personal information collected from the 
child by that operator; 

(ii) the opportunity at any time to refuse 
to permit the operator’s further use or 
maintenance in retrievable form, or future 
online collection, of personal information 
from that child; and 
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(iii) notwithstanding any other provision 
of law, a means that is reasonable under 
the circumstances for the parent to obtain 
any personal information collected from 
that child; 

(C) prohibit conditioning a child’s partici-
pation in a game, the offering of a prize, or 
another activity on the child disclosing 
more personal information than is reason-
ably necessary to participate in such activ-
ity; and 

(D) require the operator of such a website 
or online service to establish and maintain 
reasonable procedures to protect the con-
fidentiality, security, and integrity of per-
sonal information collected from children. 

(2) When consent not required 

The regulations shall provide that verifiable 
parental consent under paragraph (1)(A)(ii) is 
not required in the case of— 

(A) online contact information collected 
from a child that is used only to respond di-
rectly on a one-time basis to a specific re-
quest from the child and is not used to re-
contact the child and is not maintained in 
retrievable form by the operator; 

(B) a request for the name or online con-
tact information of a parent or child that is 
used for the sole purpose of obtaining paren-
tal consent or providing notice under this 
section and where such information is not 
maintained in retrievable form by the opera-
tor if parental consent is not obtained after 
a reasonable time; 

(C) online contact information collected 
from a child that is used only to respond 
more than once directly to a specific request 
from the child and is not used to recontact 
the child beyond the scope of that request— 

(i) if, before any additional response 
after the initial response to the child, the 
operator uses reasonable efforts to provide 
a parent notice of the online contact infor-
mation collected from the child, the pur-
poses for which it is to be used, and an op-
portunity for the parent to request that 
the operator make no further use of the in-
formation and that it not be maintained in 
retrievable form; or 

(ii) without notice to the parent in such 
circumstances as the Commission may de-
termine are appropriate, taking into con-
sideration the benefits to the child of ac-
cess to information and services, and risks 
to the security and privacy of the child, in 
regulations promulgated under this sub-
section; 

(D) the name of the child and online con-
tact information (to the extent reasonably 
necessary to protect the safety of a child 
participant on the site)— 

(i) used only for the purpose of protect-
ing such safety; 

(ii) not used to recontact the child or for 
any other purpose; and 

(iii) not disclosed on the site, 

if the operator uses reasonable efforts to 
provide a parent notice of the name and on-
line contact information collected from the 

child, the purposes for which it is to be used, 
and an opportunity for the parent to request 
that the operator make no further use of the 
information and that it not be maintained in 
retrievable form; or 

(E) the collection, use, or dissemination of 
such information by the operator of such a 
website or online service necessary— 

(i) to protect the security or integrity of 
its website; 

(ii) to take precautions against liability; 
(iii) to respond to judicial process; or 
(iv) to the extent permitted under other 

provisions of law, to provide information 
to law enforcement agencies or for an in-
vestigation on a matter related to public 
safety. 

(3) Termination of service 

The regulations shall permit the operator of 
a website or an online service to terminate 
service provided to a child whose parent has 
refused, under the regulations prescribed 
under paragraph (1)(B)(ii), to permit the opera-
tor’s further use or maintenance in retrievable 
form, or future online collection, of personal 
information from that child. 

(c) Enforcement 

Subject to sections 6503 and 6505 of this title, 
a violation of a regulation prescribed under sub-
section (a) of this section shall be treated as a 
violation of a rule defining an unfair or decep-
tive act or practice prescribed under section 
57a(a)(1)(B) of this title. 

(d) Inconsistent State law 

No State or local government may impose any 
liability for commercial activities or actions by 
operators in interstate or foreign commerce in 
connection with an activity or action described 
in this chapter that is inconsistent with the 
treatment of those activities or actions under 
this section. 

(Pub. L. 105–277, div. C, title XIII, § 1303, Oct. 21, 
1998, 112 Stat. 2681–730.) 

EFFECTIVE DATE 

For effective date of subsec. (a) of this section, see 

section 1308 of Pub. L. 105–277, set out as a note under 

section 6501 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6503, 6504, 6505, 

6506 of this title. 

§ 6503. Safe harbors 

(a) Guidelines 

An operator may satisfy the requirements of 
regulations issued under section 6502(b) of this 
title by following a set of self-regulatory guide-
lines, issued by representatives of the marketing 
or online industries, or by other persons, ap-
proved under subsection (b) of this section. 

(b) Incentives 

(1) Self-regulatory incentives 

In prescribing regulations under section 6502 
of this title, the Commission shall provide in-
centives for self-regulation by operators to im-
plement the protections afforded children 
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under the regulatory requirements described 
in subsection (b) of that section. 

(2) Deemed compliance 

Such incentives shall include provisions for 
ensuring that a person will be deemed to be in 
compliance with the requirements of the regu-
lations under section 6502 of this title if that 
person complies with guidelines that, after no-
tice and comment, are approved by the Com-
mission upon making a determination that 
the guidelines meet the requirements of the 
regulations issued under section 6502 of this 
title. 

(3) Expedited response to requests 

The Commission shall act upon requests for 
safe harbor treatment within 180 days of the 
filing of the request, and shall set forth in 
writing its conclusions with regard to such re-
quests. 

(c) Appeals 

Final action by the Commission on a request 
for approval of guidelines, or the failure to act 
within 180 days on a request for approval of 
guidelines, submitted under subsection (b) of 
this section may be appealed to a district court 
of the United States of appropriate jurisdiction 
as provided for in section 706 of title 5. 

(Pub. L. 105–277, div. C, title XIII, § 1304, Oct. 21, 
1998, 112 Stat. 2681–732.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6502 of this title. 

§ 6504. Actions by States 

(a) In general 

(1) Civil actions 

In any case in which the attorney general of 
a State has reason to believe that an interest 
of the residents of that State has been or is 
threatened or adversely affected by the en-
gagement of any person in a practice that vio-
lates any regulation of the Commission pre-
scribed under section 6502(b) of this title, the 
State, as parens patriae, may bring a civil ac-
tion on behalf of the residents of the State in 
a district court of the United States of appro-
priate jurisdiction to— 

(A) enjoin that practice; 
(B) enforce compliance with the regula-

tion; 
(C) obtain damage, restitution, or other 

compensation on behalf of residents of the 
State; or 

(D) obtain such other relief as the court 
may consider to be appropriate. 

(2) Notice 

(A) In general 

Before filing an action under paragraph 
(1), the attorney general of the State in-
volved shall provide to the Commission— 

(i) written notice of that action; and 
(ii) a copy of the complaint for that ac-

tion. 

(B) Exemption 

(i) In general 

Subparagraph (A) shall not apply with 
respect to the filing of an action by an at-

torney general of a State under this sub-
section, if the attorney general determines 
that it is not feasible to provide the notice 
described in that subparagraph before the 
filing of the action. 

(ii) Notification 

In an action described in clause (i), the 
attorney general of a State shall provide 
notice and a copy of the complaint to the 
Commission at the same time as the attor-
ney general files the action. 

(b) Intervention 

(1) In general 

On receiving notice under subsection (a)(2) 
of this section, the Commission shall have the 
right to intervene in the action that is the 
subject of the notice. 

(2) Effect of intervention 

If the Commission intervenes in an action 
under subsection (a) of this section, it shall 
have the right— 

(A) to be heard with respect to any matter 
that arises in that action; and 

(B) to file a petition for appeal. 

(3) Amicus curiae 

Upon application to the court, a person 
whose self-regulatory guidelines have been ap-
proved by the Commission and are relied upon 
as a defense by any defendant to a proceeding 
under this section may file amicus curiae in 
that proceeding. 

(c) Construction 

For purposes of bringing any civil action 
under subsection (a) of this section, nothing in 
this chapter shall be construed to prevent an at-
torney general of a State from exercising the 
powers conferred on the attorney general by the 
laws of that State to— 

(1) conduct investigations; 
(2) administer oaths or affirmations; or 
(3) compel the attendance of witnesses or the 

production of documentary and other evi-
dence. 

(d) Actions by Commission 

In any case in which an action is instituted by 
or on behalf of the Commission for violation of 
any regulation prescribed under section 6502 of 
this title, no State may, during the pendency of 
that action, institute an action under subsection 
(a) of this section against any defendant named 
in the complaint in that action for violation of 
that regulation. 

(e) Venue; service of process 

(1) Venue 

Any action brought under subsection (a) of 
this section may be brought in the district 
court of the United States that meets applica-
ble requirements relating to venue under sec-
tion 1391 of title 28. 

(2) Service of process 

In an action brought under subsection (a) of 
this section, process may be served in any dis-
trict in which the defendant— 

(A) is an inhabitant; or 
(B) may be found. 
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1 See References in Text note below. 
2 So in original. Probably should be subsection ‘‘(b)’’. 

(Pub. L. 105–277, div. C, title XIII, § 1305, Oct. 21, 
1998, 112 Stat. 2681–733.) 

EFFECTIVE DATE 

For effective date of section, see section 1308 of Pub. 

L. 105–277, set out as a note under section 6501 of this 

title. 

§ 6505. Administration and applicability 

(a) In general 

Except as otherwise provided, this chapter 
shall be enforced by the Commission under the 
Federal Trade Commission Act (15 U.S.C. 41 et 
seq.). 

(b) Provisions 

Compliance with the requirements imposed 
under this chapter shall be enforced under— 

(1) section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818), in the case of— 

(A) national banks, and Federal branches 
and Federal agencies of foreign banks, by 
the Office of the Comptroller of the Cur-
rency; 

(B) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign 
banks), commercial lending companies 
owned or controlled by foreign banks, and 
organizations operating under section 25 or 
25(a) 1 of the Federal Reserve Act (12 U.S.C. 
601 et seq. and 611 et. seq.), by the Board; and 

(C) banks insured by the Federal Deposit 
Insurance Corporation (other than members 
of the Federal Reserve System) and insured 
State branches of foreign banks, by the 
Board of Directors of the Federal Deposit In-
surance Corporation; 

(2) section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818), by the Director of 
the Office of Thrift Supervision, in the case of 
a savings association the deposits of which are 
insured by the Federal Deposit Insurance Cor-
poration; 

(3) the Federal Credit Union Act (12 U.S.C. 
1751 et seq.) by the National Credit Union Ad-
ministration Board with respect to any Fed-
eral credit union; 

(4) part A of subtitle VII of title 49 by the 
Secretary of Transportation with respect to 
any air carrier or foreign air carrier subject to 
that part; 

(5) the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et. seq.) (except as provided in sec-
tion 406 of that Act (7 U.S.C. 226, 227)), by the 
Secretary of Agriculture with respect to any 
activities subject to that Act; and 

(6) the Farm Credit Act of 1971 (12 U.S.C. 2001 
et seq.) by the Farm Credit Administration 
with respect to any Federal land bank, Fed-
eral land bank association, Federal intermedi-
ate credit bank, or production credit associa-
tion. 

(c) Exercise of certain powers 

For the purpose of the exercise by any agency 
referred to in subsection (a) 2 of this section of 

its powers under any Act referred to in that sub-
section, a violation of any requirement imposed 
under this chapter shall be deemed to be a viola-
tion of a requirement imposed under that Act. 
In addition to its powers under any provision of 
law specifically referred to in subsection (a) 2 of 
this section, each of the agencies referred to in 
that subsection may exercise, for the purpose of 
enforcing compliance with any requirement im-
posed under this chapter, any other authority 
conferred on it by law. 

(d) Actions by Commission 

The Commission shall prevent any person 
from violating a rule of the Commission under 
section 6502 of this title in the same manner, by 
the same means, and with the same jurisdiction, 
powers, and duties as though all applicable 
terms and provisions of the Federal Trade Com-
mission Act (15 U.S.C. 41 et seq.) were incor-
porated into and made a part of this chapter. 
Any entity that violates such rule shall be sub-
ject to the penalties and entitled to the privi-
leges and immunities provided in the Federal 
Trade Commission Act in the same manner, by 
the same means, and with the same jurisdiction, 
power, and duties as though all applicable terms 
and provisions of the Federal Trade Commission 
Act were incorporated into and made a part of 
this chapter. 

(e) Effect on other laws 

Nothing contained in this chapter shall be 
construed to limit the authority of the Commis-
sion under any other provisions of law. 

(Pub. L. 105–277, div. C, title XIII, § 1306, Oct. 21, 
1998, 112 Stat. 2681–734.) 

REFERENCES IN TEXT 

The Federal Trade Commission Act, referred to in 

subsecs. (a) and (d), is act Sept. 26, 1914, ch. 311, 38 Stat. 

717, as amended, which is classified generally to sub-

chapter I (§ 41 et seq.) of chapter 2 of this title. For 

complete classification of this Act to the Code, see sec-

tion 58 of this title and Tables. 

Section 25(a) of the Federal Reserve Act, referred to 

in subsec. (b)(1)(B), which is classified to subchapter II 

(§ 611 et seq.) of chapter 6 of Title 12, Banks and Bank-

ing, was renumbered section 25A of that act by Pub. L. 

102–242, title I, § 142(e)(2), Dec. 19, 1991, 105 Stat. 2281. 

Section 25 of the Federal Reserve Act is classified to 

subchapter I (§ 601 et seq.) of chapter 6 of Title 12. 

The Federal Credit Union Act, referred to in subsec. 

(b)(3), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see section 

1751 of Title 12 and Tables. 

The Packers and Stockyards Act, 1921, referred to in 

subsec. (b)(5), is act Aug. 15, 1921, ch. 64, 42 Stat. 159, as 

amended, which is classified generally to chapter 9 

(§ 181 et seq.) of Title 7, Agriculture. For complete clas-

sification of this Act to the Code, see section 181 of 

Title 7 and Tables. 

The Farm Credit Act of 1971, referred to in subsec. 

(b)(6), is Pub. L. 92–181, Dec. 10, 1971, 85 Stat. 583, as 

amended, which is classified generally to chapter 23 

(§ 2001 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 2001 of Title 12 and 

Tables. 

This chapter, referred to in subsec. (e), was in the 

original ‘‘Act’’ and ‘‘the Act’’, respectively, and was 

translated as reading ‘‘this title’’ to reflect the prob-

able intent of Congress. 
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EFFECTIVE DATE 

For effective date of section, see section 1308 of Pub. 

L. 105–277, set out as a note under section 6501 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6502 of this title. 

§ 6506. Review 

Not later than 5 years after the effective date 
of the regulations initially issued under section 
6502 of this title, the Commission shall— 

(1) review the implementation of this chap-
ter, including the effect of the implementation 
of this chapter on practices relating to the 
collection and disclosure of information relat-
ing to children, children’s ability to obtain ac-
cess to information of their choice online, and 
on the availability of websites directed to chil-
dren; and 

(2) prepare and submit to Congress a report 
on the results of the review under paragraph 
(1). 

(Pub. L. 105–277, div. C, title XIII, § 1307, Oct. 21, 
1998, 112 Stat. 2681–735.) 

CHAPTER 92—YEAR 2000 COMPUTER DATE 
CHANGE 

Sec. 

6601. Findings and purposes. 

(a) Findings. 

(b) Purposes. 
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tion and Readiness Disclosure Act. 
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6604. Punitive damages limitations. 

(a) In general. 

(b) Caps on punitive damages. 

(c) Government entities. 

(d) Institutions of higher education. 

6605. Proportionate liability. 

(a) In general. 

(b) Proportionate liability. 

(c) Joint liability for specific intent or 

fraud. 

(d) Special rules. 

(e) Settlement discharge. 

(f) General right of contribution. 

(g) More protective State law not pre-

empted. 

6606. Prelitigation notice. 

(a) In general. 

(b) Person to whom notice to be sent. 

(c) Response to notice. 

(d) Failure to respond. 

(e) Remediation period. 

(f) Failure to provide notice. 

(g) Effect of contractual or statutory 

waiting periods. 

(h) State law controls alternative meth-

ods. 

(i) Provisional remedies unaffected. 

(j) Special rule for class actions. 

Sec. 

6607. Pleading requirements. 

(a) Application with rules of civil proce-
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(c) Certain other actions. 

6612. State of mind; bystander liability; control. 

(a) Defendant’s state of mind. 

(b) Limitation on bystander liability for 

Y2K failures. 

(c) Control not determinative of liabil-

ity. 

(d) Protections of the Year 2000 Informa-

tion and Readiness Disclosure Act 

apply. 

6613. Appointment of special masters or magistrate 

judges for Y2K actions. 

6614. Y2K actions as class actions. 

(a) Material defect requirement. 

(b) Notification. 

(c) Forum for Y2K class actions. 

(d) Effect on rules of civil procedure. 

6615. Applicability of State law. 

6616. Admissible evidence ultimate issue in State 

courts. 

6617. Suspension of penalties for certain year 2000 

failures by small business concerns. 

(a) Definitions. 

(b) Establishment of liaisons. 

(c) General rule. 

(d) Standards for waiver. 

(e) Exceptions. 

(f) Expiration. 

§ 6601. Findings and purposes 

(a) Findings 

The Congress finds the following: 
(1)(A) Many information technology sys-

tems, devices, and programs are not capable of 
recognizing certain dates in 1999 and after De-
cember 31, 1999, and will read dates in the year 
2000 and thereafter as if those dates represent 
the year 1900 or thereafter or will fail to proc-
ess dates after December 31, 1999. 

(B) If not corrected, the problem described in 
subparagraph (A) and resulting failures could 
incapacitate systems that are essential to the 
functioning of markets, commerce, consumer 
products, utilities, Government, and safety 
and defense systems, in the United States and 
throughout the world. 

(2) It is in the national interest that produc-
ers and users of technology products con-
centrate their attention and resources in the 
time remaining before January 1, 2000, on as-
sessing, fixing, testing, and developing contin-
gency plans to address any and all outstanding 
year 2000 computer date-change problems, so 
as to minimize possible disruptions associated 
with computer failures. 

(3)(A) Because year 2000 computer date- 
change problems may affect virtually all busi-
nesses and other users of technology products 
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to some degree, there is a substantial likeli-
hood that actual or potential year 2000 failures 
will prompt a significant volume of litigation, 
much of it insubstantial. 

(B) The litigation described in subparagraph 
(A) would have a range of undesirable effects, 
including the following: 

(i) It would threaten to waste technical 
and financial resources that are better de-
voted to curing year 2000 computer date- 
change problems and ensuring that systems 
remain or become operational. 

(ii) It could threaten the network of val-
ued and trusted business and customer rela-
tionships that are important to the effective 
functioning of the national economy. 

(iii) It would strain the Nation’s legal sys-
tem, causing particular problems for the 
small businesses and individuals who al-
ready find that system inaccessible because 
of its complexity and expense. 

(iv) The delays, expense, uncertainties, 
loss of control, adverse publicity, and ani-
mosities that frequently accompany litiga-
tion of business disputes could exacerbate 
the difficulties associated with the date 
change and work against the successful reso-
lution of those difficulties. 

(4) It is appropriate for the Congress to enact 
legislation to assure that the year 2000 prob-
lems described in this section do not unneces-
sarily disrupt interstate commerce or create 
unnecessary caseloads in Federal courts and 
to provide initiatives to help businesses pre-
pare and be in a position to withstand the po-
tentially devastating economic impact of such 
problems. 

(5) Resorting to the legal system for resolu-
tion of year 2000 problems described in this 
section is not feasible for many businesses and 
individuals who already find the legal system 
inaccessible, particularly small businesses and 
individuals who already find the legal system 
inaccessible, because of its complexity and ex-
pense. 

(6) Concern about the potential for liabil-
ity—in particular, concern about the substan-
tial litigation expense associated with defend-
ing against even the most insubstantial law-
suits—is prompting many persons and busi-
nesses with technical expertise to avoid 
projects aimed at curing year 2000 computer 
date-change problems. 

(7) A proliferation of frivolous lawsuits re-
lating to year 2000 computer date-change prob-
lems by opportunistic parties may further 
limit access to courts by straining the re-
sources of the legal system and depriving de-
serving parties of their legitimate rights to re-
lief. 

(8) Congress encourages businesses to ap-
proach their disputes relating to year 2000 
computer date-change problems responsibly, 
and to avoid unnecessary, time-consuming, 
and costly litigation about Y2K failures, par-
ticularly those that are not material. Con-
gress supports good faith negotiations between 
parties when there is such a dispute, and, if 
necessary, urges the parties to enter into vol-
untary, nonbinding mediation rather than liti-
gation. 

(b) Purposes 

Based upon the power of the Congress under 
Article I, Section 8, Clause 3 of the Constitution 
of the United States, the purposes of this chap-
ter are— 

(1) to establish uniform legal standards that 
give all businesses and users of technology 
products reasonable incentives to solve year 
2000 computer date-change problems before 
they develop; 

(2) to encourage continued remediation and 
testing efforts to solve such problems by pro-
viders, suppliers, customers, and other con-
tracting partners; 

(3) to encourage private and public parties 
alike to resolve disputes relating to year 2000 
computer date-change problems by alternative 
dispute mechanisms in order to avoid costly 
and time-consuming litigation, to initiate 
those mechanisms as early as possible, and to 
encourage the prompt identification and cor-
rection of such problems; and 

(4) to lessen the burdens on interstate com-
merce by discouraging insubstantial lawsuits 
while preserving the ability of individuals and 
businesses that have suffered real injury to ob-
tain complete relief. 

(Pub. L. 106–37, § 2, July 20, 1999, 113 Stat. 185.) 

SHORT TITLE 

Pub. L. 106–37, § 1(a), July 20, 1999, 113 Stat. 185, pro-

vided that: ‘‘This Act [enacting this chapter] may be 

cited as the ‘Y2K Act’.’’ 

§ 6602. Definitions 

In this chapter: 

(1) Y2K action 

The term ‘‘Y2K action’’— 
(A) means a civil action commenced in any 

Federal or State court, or an agency board 
of contract appeal proceeding, in which the 
plaintiff’s alleged harm or injury arises from 
or is related to an actual or potential Y2K 
failure, or a claim or defense arises from or 
is related to an actual or potential Y2K fail-
ure; 

(B) includes a civil action commenced in 
any Federal or State court by a government 
entity when acting in a commercial or con-
tracting capacity; but 

(C) does not include an action brought by 
a government entity acting in a regulatory, 
supervisory, or enforcement capacity. 

(2) Y2K failure 

The term ‘‘Y2K failure’’ means failure by 
any device or system (including any computer 
system and any microchip or integrated cir-
cuit embedded in another device or product), 
or any software, firmware, or other set or col-
lection of processing instructions to process, 
to calculate, to compare, to sequence, to dis-
play, to store, to transmit, or to receive year- 
2000 date-related data, including failures— 

(A) to deal with or account for transitions 
or comparisons from, into, and between the 
years 1999 and 2000 accurately; 

(B) to recognize or accurately to process 
any specific date in 1999, 2000, or 2001; or 

(C) accurately to account for the year 
2000’s status as a leap year, including rec-
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ognition and processing of the correct date 
on February 29, 2000. 

(3) Government entity 

The term ‘‘government entity’’ means an 
agency, instrumentality, or other entity of 
Federal, State, or local government (including 
multijurisdictional agencies, instrumental-
ities, and entities). 

(4) Material defect 

The term ‘‘material defect’’ means a defect 
in any item, whether tangible or intangible, or 
in the provision of a service, that substan-
tially prevents the item or service from oper-
ating or functioning as designed or according 
to its specifications. The term ‘‘material de-
fect’’ does not include a defect that— 

(A) has an insignificant or de minimis ef-
fect on the operation or functioning of an 
item or computer program; 

(B) affects only a component of an item or 
program that, as a whole, substantially op-
erates or functions as designed; or 

(C) has an insignificant or de minimis ef-
fect on the efficacy of the service provided. 

(5) Personal injury 

The term ‘‘personal injury’’ means physical 
injury to a natural person, including— 

(A) death as a result of a physical injury; 
and 

(B) mental suffering, emotional distress, 
or similar injuries suffered by that person in 
connection with a physical injury. 

(6) State 

The term ‘‘State’’ means any State of the 
United States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Northern 
Mariana Islands, the United States Virgin Is-
lands, Guam, American Samoa, and any other 
territory or possession of the United States, 
and any political subdivision thereof. 

(7) Contract 

The term ‘‘contract’’ means a contract, tar-
iff, license, or warranty. 

(8) Alternative dispute resolution 

The term ‘‘alternative dispute resolution’’ 
means any process or proceeding, other than 
adjudication by a court or in an administra-
tive proceeding, to assist in the resolution of 
issues in controversy, through processes such 
as early neutral evaluation, mediation, mini-
trial, and arbitration. 

(Pub. L. 106–37, § 3, July 20, 1999, 113 Stat. 187.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6003 of this title. 

§ 6603. Application of chapter 

(a) General rule 

This chapter applies to any Y2K action 
brought after January 1, 1999, for a Y2K failure 
occurring before January 1, 2003, or for a poten-
tial Y2K failure that could occur or has alleg-
edly caused harm or injury before January 1, 
2003, including any appeal, remand, stay, or 
other judicial, administrative, or alternative 
dispute resolution proceeding in such an action. 

(b) No new cause of action created 

Nothing in this chapter creates a new cause of 
action, and, except as otherwise explicitly pro-
vided in this chapter, nothing in this chapter ex-
pands any liability otherwise imposed or limits 
any defense otherwise available under Federal 
or State law. 

(c) Claims for personal injury or wrongful death 
excluded 

This chapter does not apply to a claim for per-
sonal injury or for wrongful death. 

(d) Warranty and contract preservation 

(1) In general 

Subject to paragraph (2), in any Y2K action 
any written contractual term, including a lim-
itation or an exclusion of liability, or a dis-
claimer of warranty, shall be strictly enforced 
unless the enforcement of that term would 
manifestly and directly contravene applicable 
State law embodied in any statute in effect on 
January 1, 1999, specifically addressing that 
term. 

(2) Interpretation of contract 

In any Y2K action in which a contract to 
which paragraph (1) applies is silent as to a 
particular issue, the interpretation of the con-
tract as to that issue shall be determined by 
applicable law in effect at the time the con-
tract was executed. 

(3) Unconscionability 

Nothing in paragraph (1) shall prevent en-
forcement of State law doctrines of uncon-
scionability, including adhesion, recognized as 
of January 1, 1999, in controlling judicial 
precedent by the courts of the State whose law 
applies to the Y2K action. 

(e) Preemption of State law 

This chapter supersedes State law to the ex-
tent that it establishes a rule of law applicable 
to a Y2K action that is inconsistent with State 
law, but nothing in this chapter implicates, al-
ters, or diminishes the ability of a State to de-
fend itself against any claim on the basis of sov-
ereign immunity. 

(f) Application with Year 2000 Information and 
Readiness Disclosure Act 

Nothing in this chapter supersedes any provi-
sion of the Year 2000 Information and Readiness 
Disclosure Act. 

(g) Application to actions brought by a govern-
ment entity 

(1) In general 

To the extent provided in this subsection, 
this chapter shall apply to an action brought 
by a government entity described in section 
6602(1)(C) of this title. 

(2) Definitions 

In this subsection: 

(A) Defendant 

(i) In general 

The term ‘‘defendant’’ includes a State 
or local government. 

(ii) State 

The term ‘‘State’’ means each of the sev-
eral States of the United States, the Dis-
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trict of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
American Samoa, and the Commonwealth 
of the Northern Mariana Islands. 

(iii) Local government 

The term ‘‘local government’’ means— 
(I) any county, city, town, township, 

parish, village, or other general purpose 
political subdivision of a State; and 

(II) any combination of political sub-
divisions described in subclause (I) rec-
ognized by the Secretary of Housing and 
Urban Development. 

(B) Y2K upset 

The term ‘‘Y2K upset’’— 
(i) means an exceptional temporary non-

compliance with applicable federally en-
forceable measurement, monitoring, or re-
porting requirements directly related to a 
Y2K failure that are beyond the reasonable 
control of the defendant charged with 
compliance; and 

(ii) does not include— 
(I) noncompliance with applicable fed-

erally enforceable measurement, mon-
itoring, or reporting requirements that 
constitutes or would create an imminent 
threat to public health, safety, or the en-
vironment; 

(II) noncompliance with applicable fed-
erally enforceable measurement, mon-
itoring, or reporting requirements that 
provide for the safety and soundness of 
the banking or monetary system, or for 
the integrity of the national securities 
markets, including the protection of de-
positors and investors; 

(III) noncompliance with applicable 
federally enforceable measurement, 
monitoring, or reporting requirements to 
the extent caused by operational error or 
negligence; 

(IV) lack of reasonable preventative 
maintenance; 

(V) lack of preparedness for a Y2K fail-
ure; or 

(VI) noncompliance with the underly-
ing federally enforceable requirements 
to which the applicable federally en-
forceable measurement, monitoring, or 
reporting requirement relates. 

(3) Conditions necessary for a demonstration 
of a Y2K upset 

A defendant who wishes to establish the af-
firmative defense of Y2K upset shall dem-
onstrate, through properly signed, contem-
poraneous operating logs, or other relevant 
evidence that— 

(A) the defendant previously made a rea-
sonable good faith effort to anticipate, pre-
vent, and effectively remediate a potential 
Y2K failure; 

(B) a Y2K upset occurred as a result of a 
Y2K failure or other emergency directly re-
lated to a Y2K failure; 

(C) noncompliance with the applicable fed-
erally enforceable measurement, monitor-
ing, or reporting requirement was unavoid-
able in the face of an emergency directly re-

lated to a Y2K failure and was necessary to 
prevent the disruption of critical functions 
or services that could result in harm to life 
or property; 

(D) upon identification of noncompliance 
the defendant invoking the defense began 
immediate actions to correct any violation 
of federally enforceable measurement, mon-
itoring, or reporting requirements; and 

(E) the defendant submitted notice to the 
appropriate Federal regulatory authority of 
a Y2K upset within 72 hours from the time 
that the defendant became aware of the 
upset. 

(4) Grant of a Y2K upset defense 

Subject to the other provisions of this sub-
section, the Y2K upset defense shall be a com-
plete defense to the imposition of a penalty in 
any action brought as a result of noncompli-
ance with federally enforceable measurement, 
monitoring, or reporting requirements for any 
defendant who establishes by a preponderance 
of the evidence that the conditions set forth in 
paragraph (3) are met. 

(5) Length of Y2K upset 

The maximum allowable length of the Y2K 
upset shall be not more than 15 days beginning 
on the date of the upset unless specific relief 
by the appropriate regulatory authority is 
granted. 

(6) Fraudulent invocation of Y2K upset defense 

Fraudulent use of the Y2K upset defense pro-
vided for in this subsection shall be subject to 
the sanctions provided in section 1001 of title 
18. 

(7) Expiration of defense 

The Y2K upset defense may not be asserted 
for a Y2K upset occurring after June 30, 2000. 

(8) Preservation of authority 

Nothing in this subsection shall affect the 
authority of a government entity to seek in-
junctive relief or require a defendant to cor-
rect a violation of a federally enforceable 
measurement, monitoring, or reporting re-
quirement. 

(h) Consumer protection from Y2K failures 

(1) In general 

No person who transacts business on matters 
directly or indirectly affecting residential 
mortgages shall cause or permit a foreclosure 
on any such mortgage against a consumer as a 
result of an actual Y2K failure that results in 
an inability to accurately or timely process 
any mortgage payment transaction. 

(2) Notice 

A consumer who is affected by an inability 
described in paragraph (1) shall notify the 
servicer for the mortgage, in writing and with-
in 7 business days from the time that the con-
sumer becomes aware of the Y2K failure and 
the consumer’s inability to accurately or 
timely fulfill his or her obligation to pay, of 
such failure and inability and shall provide to 
the servicer any available documentation with 
respect to the failure. 

(3) Actions may resume after grace period 

Notwithstanding paragraph (1), an action 
prohibited under paragraph (1) may be re-
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1 So in original. Probably should be ‘‘institution’’. 

sumed, if the consumer’s mortgage obligation 
has not been paid and the servicer of the mort-
gage has not expressly and in writing granted 
the consumer an extension of time during 
which to pay the consumer’s mortgage obliga-
tion, but only after the later of— 

(A) four weeks after January 1, 2000; or 
(B) four weeks after notification is made 

as required under paragraph (2), except that 
any notification made on or after March 15, 
2000, shall not be effective for purposes of 
this subsection. 

(4) Applicability 

This subsection does not apply to trans-
actions upon which a default has occurred be-
fore December 15, 1999, or with respect to 
which an imminent default was foreseeable be-
fore December 15, 1999. 

(5) Enforcement of obligations merely tolled 

This subsection delays but does not prevent 
the enforcement of financial obligations, and 
does not otherwise affect or extinguish the ob-
ligation to pay. 

(6) Definition 

In this subsection— 
(A) The term ‘‘consumer’’ means a natural 

person. 
(B) The term ‘‘residential mortgage’’ has 

the meaning given the term ‘‘federally relat-
ed mortgage loan’’ under section 2602 of title 
12. 

(C) The term ‘‘servicer’’ means the person, 
including any successor, responsible for re-
ceiving any scheduled periodic payments 
from a consumer pursuant to the terms of a 
residential mortgage, including amounts for 
any escrow account, and for making the pay-
ments of principal and interest and such 
other payments with respect to the amounts 
received from the borrower as may be re-
quired pursuant to the terms of the mort-
gage. Such term includes the person, includ-
ing any successor, who makes or holds a 
loan if such person also services the loan. 

(i) Applicability to securities litigation 

In any Y2K action in which the underlying 
claim arises under the securities laws (as de-
fined in section 78c(a) of this title), the provi-
sions of this chapter, other than section 6612(b) 
of this title, shall not apply. 

(Pub. L. 106–37, § 4, July 20, 1999, 113 Stat. 188.) 

REFERENCES IN TEXT 

The Year 2000 Information and Readiness Disclosure 

Act, referred to in subsec. (f), is Pub. L. 105–271, Oct. 19, 

1998, 112 Stat. 2386, which is set out as a note under sec-

tion 1 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6611 of this title. 

§ 6604. Punitive damages limitations 

(a) In general 

In any Y2K action in which punitive damages 
are permitted by applicable law, the defendant 
shall not be liable for punitive damages unless 
the plaintiff proves by clear and convincing evi-
dence that the applicable standard for awarding 
damages has been met. 

(b) Caps on punitive damages 

(1) In general 

Subject to the evidentiary standard estab-
lished by subsection (a) of this section, puni-
tive damages permitted under applicable law 
against a defendant described in paragraph (2) 
in a Y2K action may not exceed the lesser of— 

(A) three times the amount awarded for 
compensatory damages; or 

(B) $250,000. 

(2) Defendant described 

A defendant described in this paragraph is a 
defendant— 

(A) who— 
(i) is sued in his or her capacity as an in-

dividual; and 
(ii) whose net worth does not exceed 

$500,000; or 

(B) that is an unincorporated business, a 
partnership, corporation, association, or or-
ganization, with fewer than 50 full-time em-
ployees. 

(3) No cap if injury specifically intended 

Paragraph (1) does not apply if the plaintiff 
establishes by clear and convincing evidence 
that the defendant acted with specific intent 
to injure the plaintiff. 

(c) Government entities 

Punitive damages in a Y2K action may not be 
awarded against a government entity. 

(d) Institutions of higher education 

(1) In general 

Subject to paragraph (2), punitive damages 
in a Y2K action may not be awarded against 
an instituion 1 of higher education as defined 
in section 1001(a) of title 20. 

(2) Exception 

Paragraph (1) shall not apply to an institu-
tion of higher education if the Y2K failure in 
the Y2K action occurred in a computer-based 
student financial aid system of that institu-
tion of higher education, and the institution— 

(A) has passed Y2K data exchange testing 
with the Department of Education; or 

(B) is not or was not in the process of per-
forming data exchange testing with the De-
partment of Education at the time the De-
partment terminates such testing. 

(Pub. L. 106–37, § 5, July 20, 1999, 113 Stat. 192; 
Pub. L. 106–113, div. B, § 1000(a)(4) [title III, § 311], 
Nov. 29, 1999, 113 Stat. 1535, 1501A–265.) 

AMENDMENTS 

1999—Subsec. (d). Pub. L. 106–113 added subsec. (d). 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6617 of this title. 

§ 6605. Proportionate liability 

(a) In general 

Except in a Y2K action that is a contract ac-
tion, and except as provided in subsections (b) 
through (g) of this section, a person against 
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whom a final judgment is entered in a Y2K ac-
tion shall be liable solely for the portion of the 
judgment that corresponds to the relative and 
proportionate responsibility of that person. In 
determining the percentage of responsibility of 
any defendant, the trier of fact shall determine 
that percentage as a percentage of the total 
fault of all persons, including the plaintiff, who 
caused or contributed to the total loss incurred 
by the plaintiff. 

(b) Proportionate liability 

(1) Determination of responsibility 

In any Y2K action that is not a contract ac-
tion, the court shall instruct the jury to an-
swer special interrogatories, or, if there is no 
jury, the court shall make findings with re-
spect to each defendant, including defendants 
who have entered into settlements with the 
plaintiff or plaintiffs, concerning— 

(A) the percentage of responsibility, if any, 
of each defendant, measured as a percentage 
of the total fault of all persons who caused 
or contributed to the loss incurred by the 
plaintiff; and 

(B) if alleged by the plaintiff, whether the 
defendant (other than a defendant who has 
entered into a settlement agreement with 
the plaintiff)— 

(i) acted with specific intent to injure 
the plaintiff; or 

(ii) knowingly committed fraud. 

(2) Contents of special interrogatories or find-
ings 

The responses to interrogatories or findings 
under paragraph (1) shall specify the total 
amount of damages that the plaintiff is enti-
tled to recover and the percentage of respon-
sibility of each defendant found to have caused 
or contributed to the loss incurred by the 
plaintiff. 

(3) Factors for consideration 

In determining the percentage of respon-
sibility under this subsection, the trier of fact 
shall consider— 

(A) the nature of the conduct of each per-
son found to have caused or contributed to 
the loss incurred by the plaintiff; and 

(B) the nature and extent of the causal re-
lationship between the conduct of each such 
person and the damages incurred by the 
plaintiff. 

(c) Joint liability for specific intent or fraud 

(1) In general 

Notwithstanding subsection (a) of this sec-
tion, the liability of a defendant in a Y2K ac-
tion that is not a contract action is joint and 
several if the trier of fact specifically deter-
mines that the defendant— 

(A) acted with specific intent to injure the 
plaintiff; or 

(B) knowingly committed fraud. 

(2) Fraud; recklessness 

(A) Knowing commission of fraud described 

For purposes of subsection (b)(1)(B)(ii) of 
this section and paragraph (1)(B) of this sub-
section, a defendant knowingly committed 
fraud if the defendant— 

(i) made an untrue statement of a mate-
rial fact, with actual knowledge that the 
statement was false; 

(ii) omitted a fact necessary to make the 
statement not be misleading, with actual 
knowledge that, as a result of the omis-
sion, the statement was false; and 

(iii) knew that the plaintiff was reason-
ably likely to rely on the false statement. 

(B) Recklessness 

For purposes of subsection (b)(1)(B) of this 
section and paragraph (1) of this subsection, 
reckless conduct by the defendant does not 
constitute either a specific intent to injure, 
or the knowing commission of fraud, by the 
defendant. 

(3) Right to contribution not affected 

Nothing in this section affects the right, 
under any other law, of a defendant to con-
tribution with respect to another defendant 
found under subsection (b)(1)(B) of this sec-
tion, or determined under paragraph (1)(B) of 
this subsection, to have acted with specific in-
tent to injure the plaintiff or to have know-
ingly committed fraud. 

(d) Special rules 

(1) Uncollectible share 

(A) In general 

Notwithstanding subsection (a) of this sec-
tion, if, upon motion made not later than 6 
months after a final judgment is entered in 
any Y2K action that is not a contract ac-
tion, the court determines that all or part of 
the share of the judgment against a defend-
ant for compensatory damages is not col-
lectible against that defendant, then each 
other defendant in the action is liable for 
the uncollectible share as follows: 

(i) Percentage of net worth 

The other defendants are jointly and sev-
erally liable for the uncollectible share if 
the plaintiff establishes that— 

(I) the plaintiff is an individual whose 
recoverable damages under the final 
judgment are equal to more than 10 per-
cent of the net worth of the plaintiff; and 

(II) the net worth of the plaintiff is less 
than $200,000. 

(ii) Other plaintiffs 

For a plaintiff not described in clause (i), 
each of the other defendants is liable for 
the uncollectible share in proportion to 
the percentage of responsibility of that de-
fendant. 

(iii) Additional liability 

For a plaintiff not described in clause (i), 
in addition to the share identified in 
clause (ii), the defendant is liable for an 
additional portion of the uncollectible 
share in an amount equal to 50 percent of 
the amount determined under clause (ii) if 
the plaintiff demonstrates by a preponder-
ance of the evidence that the defendant 
acted with reckless disregard for the like-
lihood that its acts would cause injury of 
the sort suffered by the plaintiff. 
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(B) Overall limit 

The total payments required under sub-
paragraph (A) from all defendants may not 
exceed the amount of the uncollectible 
share. 

(C) Subject to contribution 

A defendant against whom judgment is not 
collectible is subject to contribution and to 
any continuing liability to the plaintiff on 
the judgment. 

(D) Suits by consumers 

(i) Notwithstanding subparagraph (A), the 
other defendants are jointly and severally 
liable for the uncollectible share if— 

(I) the plaintiff is a consumer whose suit 
alleges or arises out of a defect in a con-
sumer product; and 

(II) the plaintiff is suing as an individual 
and not as part of a class action. 

(ii) In this subparagraph: 
(I) The term ‘‘class action’’ means— 

(aa) a single lawsuit in which: (1) dam-
ages are sought on behalf of more than 10 
persons or prospective class members; or 
(2) one or more named parties seek to re-
cover damages on a representative basis 
on behalf of themselves and other un-
named parties similarly situated; or 

(bb) any group of lawsuits filed in or 
pending in the same court in which: (1) 
damages are sought on behalf of more 
than 10 persons; and (2) the lawsuits are 
joined, consolidated, or otherwise pro-
ceed as a single action for any purpose. 

(II) The term ‘‘consumer’’ means an indi-
vidual who acquires a consumer product 
for purposes other than resale. 

(III) The term ‘‘consumer product’’ 
means any personal property or service 
which is normally used for personal, fam-
ily, or household purposes. 

(2) Special right of contribution 

To the extent that a defendant is required to 
make an additional payment under paragraph 
(1), that defendant may recover contribution— 

(A) from the defendant originally liable to 
make the payment; 

(B) from any other defendant that is joint-
ly and severally liable; 

(C) from any other defendant held propor-
tionately liable who is liable to make the 
same payment and has paid less than that 
other defendant’s proportionate share of 
that payment; or 

(D) from any other person responsible for 
the conduct giving rise to the payment that 
would have been liable to make the same 
payment. 

(3) Nondisclosure to jury 

The standard for allocation of damages 
under subsection (a) of this section and sub-
section (b)(1) of this section, and the procedure 
for reallocation of uncollectible shares under 
paragraph (1) of this subsection, shall not be 
disclosed to members of the jury. 

(e) Settlement discharge 

(1) In general 

A defendant who settles a Y2K action that is 
not a contract action at any time before final 

verdict or judgment shall be discharged from 
all claims for contribution brought by other 
persons. Upon entry of the settlement by the 
court, the court shall enter an order constitut-
ing the final discharge of all obligations to the 
plaintiff of the settling defendant arising out 
of the action. The order shall bar all future 
claims for contribution arising out of the ac-
tion— 

(A) by any person against the settling de-
fendant; and 

(B) by the settling defendant against any 
person other than a person whose liability 
has been extinguished by the settlement of 
the settling defendant. 

(2) Reduction 

If a defendant enters into a settlement with 
the plaintiff before the final verdict or judg-
ment, the verdict or judgment shall be reduced 
by the greater of— 

(A) an amount that corresponds to the per-
centage of responsibility of that defendant; 
or 

(B) the amount paid to the plaintiff by 
that defendant. 

(f) General right of contribution 

(1) In general 

A defendant who is jointly and severally lia-
ble for damages in any Y2K action that is not 
a contract action may recover contribution 
from any other person who, if joined in the 
original action, would have been liable for the 
same damages. A claim for contribution shall 
be determined based on the percentage of re-
sponsibility of the claimant and of each person 
against whom a claim for contribution is 
made. 

(2) Statute of limitations for contribution 

An action for contribution in connection 
with a Y2K action that is not a contract ac-
tion shall be brought not later than 6 months 
after the entry of a final, nonappealable judg-
ment in the Y2K action, except that an action 
for contribution brought by a defendant who 
was required to make an additional payment 
under subsection (d)(1) of this section may be 
brought not later than 6 months after the date 
on which such payment was made. 

(g) More protective State law not preempted 

Nothing in this section preempts or supersedes 
any provision of State law that— 

(1) limits the liability of a defendant in a 
Y2K action to a lesser amount than the 
amount determined under this section; or 

(2) otherwise affords a greater degree of pro-
tection from joint or several liability than is 
afforded by this section. 

(Pub. L. 106–37, § 6, July 20, 1999, 113 Stat. 192.) 

§ 6606. Prelitigation notice 

(a) In general 

Before commencing a Y2K action, except an 
action that seeks only injunctive relief, a pro-
spective plaintiff in a Y2K action shall send a 
written notice by certified mail (with either re-
turn receipt requested or other means of ver-
ification that the notice was sent) to each pro-
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spective defendant in that action. The notice 
shall provide specific and detailed information 
about— 

(1) the manifestations of any material defect 
alleged to have caused harm or loss; 

(2) the harm or loss allegedly suffered by the 
prospective plaintiff; 

(3) how the prospective plaintiff would like 
the prospective defendant to remedy the prob-
lem; 

(4) the basis upon which the prospective 
plaintiff seeks that remedy; and 

(5) the name, title, address, and telephone 
number of any individual who has authority to 
negotiate a resolution of the dispute on behalf 
of the prospective plaintiff. 

(b) Person to whom notice to be sent 

The notice required by subsection (a) of this 
section shall be sent— 

(1) to the registered agent of the prospective 
defendant for service of legal process; 

(2) if the prospective defendant does not 
have a registered agent, then to the chief exec-
utive officer if the prospective defendant is a 
corporation, to the managing partner if the 
prospective defendant is a partnership, to the 
proprietor if the prospective defendant is a 
sole proprietorship, or to a similarly-situated 
person if the prospective defendant is any 
other enterprise; or 

(3) if the prospective defendant has des-
ignated a person to receive prelitigation no-
tices on a Year 2000 Internet Website (as de-
fined in section 3(7) of the Year 2000 Informa-
tion and Readiness Disclosure Act), to the des-
ignated person, if the prospective plaintiff has 
reasonable access to the Internet. 

(c) Response to notice 

(1) In general 

Within 30 days after receipt of the notice 
specified in subsection (a) of this section, each 
prospective defendant shall send by certified 
mail with return receipt requested to each 
prospective plaintiff a written statement ac-
knowledging receipt of the notice, and describ-
ing the actions it has taken or will take to ad-
dress the problem identified by the prospective 
plaintiff. 

(2) Willingness to engage in ADR 

The written statement shall state whether 
the prospective defendant is willing to engage 
in alternative dispute resolution. 

(3) Inadmissibility 

A written statement required by this sub-
section is not admissible in evidence, under 
Rule 408 of the Federal Rules of Evidence or 
any analogous rule of evidence in any State, 
in any proceeding to prove liability for, or the 
invalidity of, a claim or its amount, or other-
wise as evidence of conduct or statements 
made in compromise negotiations. 

(4) Presumptive time of receipt 

For purposes of paragraph (1), a notice under 
subsection (a) of this section is presumed to be 
received 7 days after it was sent. 

(5) Priority 

A prospective defendant receiving more than 
one notice under this section may give prior-

ity to notices with respect to a product or 
service that involves a health or safety related 
Y2K failure. 

(d) Failure to respond 

If a prospective defendant— 
(1) fails to respond to a notice provided pur-

suant to subsection (a) of this section within 
the 30 days specified in subsection (c)(1) of this 
section; or 

(2) does not describe the action, if any, the 
prospective defendant has taken, or will take, 
to address the problem identified by the pro-
spective plaintiff, 

the prospective plaintiff may immediately com-
mence a legal action against that prospective 
defendant. 

(e) Remediation period 

(1) In general 

If the prospective defendant responds and 
proposes remedial action it will take, or offers 
to engage in alternative dispute resolution, 
then the prospective plaintiff shall allow the 
prospective defendant an additional 60 days 
from the end of the 30-day notice period to 
complete the proposed remedial action or al-
ternative dispute resolution before commenc-
ing a legal action against that prospective de-
fendant. 

(2) Extension by agreement 

The prospective plaintiff and prospective de-
fendant may change the length of the 60-day 
remediation period by written agreement. 

(3) Multiple extensions not allowed 

Except as provided in paragraph (2), a de-
fendant in a Y2K action is entitled to no more 
than one 30-day period and one 60-day remedi-
ation period under paragraph (1). 

(4) Statutes of limitation, etc., tolled 

Any applicable statute of limitations or doc-
trine of laches in a Y2K action to which para-
graph (1) applies shall be tolled during the no-
tice and remediation period under that para-
graph. 

(f) Failure to provide notice 

If a defendant determines that a plaintiff has 
filed a Y2K action without providing the notice 
specified in subsection (a) of this section or 
without awaiting the expiration of the appro-
priate waiting period specified in subsection (c) 
of this section, the defendant may treat the 
plaintiff’s complaint as such a notice by so in-
forming the court and the plaintiff in its initial 
response to the plaintiff. If any defendant elects 
to treat the complaint as such a notice— 

(1) the court shall stay all discovery and all 
other proceedings in the action for the appro-
priate period after filing of the complaint; and 

(2) the time for filing answers and all other 
pleadings shall be tolled during the appro-
priate period. 

(g) Effect of contractual or statutory waiting pe-
riods 

In cases in which a contract, or a statute en-
acted before January 1, 1999, requires notice of 
nonperformance and provides for a period of 
delay prior to the initiation of suit for breach or 
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repudiation of contract, the period of delay pro-
vided by contract or the statute is controlling 
over the waiting period specified in subsections 
(c) and (d) of this section. 

(h) State law controls alternative methods 

Nothing in this section supersedes or other-
wise preempts any State law or rule of civil pro-
cedure with respect to the use of alternative dis-
pute resolution for Y2K actions. 

(i) Provisional remedies unaffected 

Nothing in this section interferes with the 
right of a litigant to provisional remedies other-
wise available under Rule 65 of the Federal 
Rules of Civil Procedure or any State rule of 
civil procedure providing extraordinary or provi-
sional remedies in any civil action in which the 
underlying complaint seeks both injunctive and 
monetary relief. 

(j) Special rule for class actions 

For the purpose of applying this section to a 
Y2K action that is maintained as a class action 
in Federal or State court, the requirements of 
the preceding subsections of this section apply 
only to named plaintiffs in the class action. 

(Pub. L. 106–37, § 7, July 20, 1999, 113 Stat. 196.) 

REFERENCES IN TEXT 

Section 3(7) of the Year 2000 Information and Readi-

ness Disclosure Act, referred to in subsec. (b)(3), is sec-

tion 3(7) of Pub. L. 105–271, which is set out in a note 

under section 1 of this title. 

The Federal Rules of Evidence, referred to in subsec. 

(c)(3), are set out in the Appendix to Title 28, Judiciary 

and Judicial Procedure. 

The Federal Rules of Civil Procedure, referred to in 

subsec. (i), are set out in the Appendix to Title 28, Judi-

ciary and Judicial Procedure. 

§ 6607. Pleading requirements 

(a) Application with rules of civil procedure 

This section applies exclusively to Y2K ac-
tions and, except to the extent that this section 
requires additional information to be contained 
in or attached to pleadings, nothing in this sec-
tion is intended to amend or otherwise super-
sede applicable rules of Federal or State civil 
procedure. 

(b) Nature and amount of damages 

In all Y2K actions in which damages are re-
quested, there shall be filed with the complaint 
a statement of specific information as to the na-
ture and amount of each element of damages 
and the factual basis for the damages calcula-
tion. 

(c) Material defects 

In any Y2K action in which the plaintiff al-
leges that there is a material defect in a product 
or service, there shall be filed with the com-
plaint a statement of specific information re-
garding the manifestations of the material de-
fects and the facts supporting a conclusion that 
the defects are material. 

(d) Required state of mind 

In any Y2K action in which a claim is asserted 
on which the plaintiff may prevail only on proof 
that the defendant acted with a particular state 
of mind, there shall be filed with the complaint, 

with respect to each element of that claim, a 
statement of the facts giving rise to a strong in-
ference that the defendant acted with the re-
quired state of mind. 

(Pub. L. 106–37, § 8, July 20, 1999, 113 Stat. 198.) 

REFERENCES IN TEXT 

Rules of Federal civil procedure, referred to in sub-

sec. (a), are contained in the Federal Rules of Civil Pro-

cedure which are set out in the Appendix to Title 28, 

Judiciary and Judicial Procedure. 

§ 6608. Duty to mitigate 

(a) In general 

Damages awarded in any Y2K action shall ex-
clude compensation for damages the plaintiff 
could reasonably have avoided in light of any 
disclosure or other information of which the 
plaintiff was, or reasonably should have been, 
aware, including information made available by 
the defendant to purchasers or users of the de-
fendant’s product or services concerning means 
of remedying or avoiding the Y2K failure in-
volved in the action. 

(b) Preservation of existing law 

The duty imposed by this section is in addi-
tion to any duty to mitigate imposed by State 
law. 

(c) Exception for intentional fraud 

Subsection (a) of this section does not apply to 
damages suffered by reason of the plaintiff’s jus-
tifiable reliance upon an affirmative material 
misrepresentation by the defendant, made by 
the defendant with actual knowledge of its fal-
sity, concerning the potential for Y2K failure of 
the device or system used or sold by the defend-
ant that experienced the Y2K failure alleged to 
have caused the plaintiff’s harm. 

(Pub. L. 106–37, § 9, July 20, 1999, 113 Stat. 198.) 

§ 6609. Application of existing impossibility or 
commercial impracticability doctrines 

In any Y2K action for breach or repudiation of 
contract, the applicability of the doctrines of 
impossibility and commercial impracticability 
shall be determined by the law in existence on 
January 1, 1999. Nothing in this chapter shall be 
construed as limiting or impairing a party’s 
right to assert defenses based upon such doc-
trines. 

(Pub. L. 106–37, § 10, July 20, 1999, 113 Stat. 199.) 

§ 6610. Damages limitation by contract 

In any Y2K action for breach or repudiation of 
contract, no party may claim, or be awarded, 
any category of damages unless such damages 
are allowed— 

(1) by the express terms of the contract; or 
(2) if the contract is silent on such damages, 

by operation of State law at the time the con-
tract was effective or by operation of Federal 
law. 

(Pub. L. 106–37, § 11, July 20, 1999, 113 Stat. 199.) 

§ 6611. Damages in tort claims 

(a) In general 

A party to a Y2K action making a tort claim, 
other than a claim of intentional tort arising 
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independent of a contract, may not recover dam-
ages for economic loss unless— 

(1) the recovery of such losses is provided for 
in a contract to which the party seeking to re-
cover such losses is a party; or 

(2) such losses result directly from damage 
to tangible personal or real property caused by 
the Y2K failure involved in the action (other 
than damage to property that is the subject of 
the contract between the parties to the Y2K 
action or, in the event there is no contract be-
tween the parties, other than damage caused 
only to the property that experienced the Y2K 
failure), 

and such damages are permitted under applica-
ble Federal or State law. 

(b) Economic loss 

For purposes of this section only, and except 
as otherwise specifically provided in a valid and 
enforceable written contract between the plain-
tiff and the defendant in a Y2K action, the term 
‘‘economic loss’’ means amounts awarded to 
compensate an injured party for any loss, and 
includes amounts awarded for damages such as— 

(1) lost profits or sales; 
(2) business interruption; 
(3) losses indirectly suffered as a result of 

the defendant’s wrongful act or omission; 
(4) losses that arise because of the claims of 

third parties; 
(5) losses that must be pled as special dam-

ages; and 
(6) consequential damages (as defined in the 

Uniform Commercial Code or analogous State 
commercial law). 

(c) Certain other actions 

A person liable for damages, whether by set-
tlement or judgment, in a civil action to which 
this chapter does not apply because of section 
6603(c) of this title whose liability, in whole or 
in part, is the result of a Y2K failure may, not-
withstanding any other provision of this chap-
ter, pursue any remedy otherwise available 
under Federal or State law against the person 
responsible for that Y2K failure to the extent of 
recovering the amount of those damages. 

(Pub. L. 106–37, § 12, July 20, 1999, 113 Stat. 199.) 

§ 6612. State of mind; bystander liability; control 

(a) Defendant’s state of mind 

In a Y2K action other than a claim for breach 
or repudiation of contract, and in which the de-
fendant’s actual or constructive awareness of an 
actual or potential Y2K failure is an element of 
the claim, the defendant is not liable unless the 
plaintiff establishes that element of the claim 
by the standard of evidence under applicable 
State law in effect on the day before January 1, 
1999. 

(b) Limitation on bystander liability for Y2K fail-
ures 

(1) In general 

With respect to any Y2K action for money 
damages in which— 

(A) the defendant is not the manufacturer, 
seller, or distributor of a product, or the pro-
vider of a service, that suffers or causes the 
Y2K failure at issue; 

(B) the plaintiff is not in substantial priv-
ity with the defendant; and 

(C) the defendant’s actual or constructive 
awareness of an actual or potential Y2K fail-
ure is an element of the claim under applica-
ble law, 

the defendant shall not be liable unless the 
plaintiff, in addition to establishing all other 
requisite elements of the claim, proves, by the 
standard of evidence under applicable State 
law in effect on the day before January 1, 1999, 
that the defendant actually knew, or reck-
lessly disregarded a known and substantial 
risk, that such failure would occur. 

(2) Substantial privity 

For purposes of paragraph (1)(B), a plaintiff 
and a defendant are in substantial privity 
when, in a Y2K action arising out of the per-
formance of professional services, the plaintiff 
and the defendant either have contractual re-
lations with one another or the plaintiff is a 
person who, prior to the defendant’s perform-
ance of such services, was specifically identi-
fied to and acknowledged by the defendant as 
a person for whose special benefit the services 
were being performed. 

(3) Certain claims excluded 

For purposes of paragraph (1)(C), claims in 
which the defendant’s actual or constructive 
awareness of an actual or potential Y2K fail-
ure is an element of the claim under applica-
ble law do not include claims for negligence 
but do include claims such as fraud, construc-
tive fraud, breach of fiduciary duty, negligent 
misrepresentation, and interference with con-
tract or economic advantage. 

(c) Control not determinative of liability 

The fact that a Y2K failure occurred in an en-
tity, facility, system, product, or component 
that was sold, leased, rented, or otherwise with-
in the control of the party against whom a 
claim is asserted in a Y2K action shall not con-
stitute the sole basis for recovery of damages in 
that action. A claim in a Y2K action for breach 
or repudiation of contract for such a failure is 
governed by the terms of the contract. 

(d) Protections of the Year 2000 Information and 
Readiness Disclosure Act apply 

The protections for the exchanges of informa-
tion provided by section 4 of the Year 2000 Infor-
mation and Readiness Disclosure Act (Public 
Law 105–271) shall apply to any Y2K action. 

(Pub. L. 106–37, § 13, July 20, 1999, 113 Stat. 200.) 

REFERENCES IN TEXT 

Section 4 of the Year 2000 Information and Readiness 

Disclosure Act, referred to in subsec. (d), is section 4 of 

Pub. L. 105–271, which is set out in a note under section 

1 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6603 of this title. 

§ 6613. Appointment of special masters or mag-
istrate judges for Y2K actions 

Any district court of the United States in 
which a Y2K action is pending may appoint a 
special master or a magistrate judge to hear the 
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matter and to make findings of fact and conclu-
sions of law in accordance with Rule 53 of the 
Federal Rules of Civil Procedure. 

(Pub. L. 106–37, § 14, July 20, 1999, 113 Stat. 201.) 

REFERENCES IN TEXT 

Rule 53 of the Federal Rules of Civil Procedure, re-

ferred to in text, is set out in the Appendix to Title 28, 

Judiciary and Judicial Procedure. 

§ 6614. Y2K actions as class actions 

(a) Material defect requirement 

A Y2K action involving a claim that a product 
or service is defective may be maintained as a 
class action in Federal or State court as to that 
claim only if— 

(1) it satisfies all other prerequisites estab-
lished by applicable Federal or State law, in-
cluding applicable rules of civil procedure; and 

(2) the court finds that the defect in a prod-
uct or service as alleged would be a material 
defect for the majority of the members of the 
class. 

(b) Notification 

In any Y2K action that is maintained as a 
class action, the court, in addition to any other 
notice required by applicable Federal or State 
law, shall direct notice of the action to each 
member of the class, which shall include— 

(1) a concise and clear description of the na-
ture of the action; 

(2) the jurisdiction where the case is pend-
ing; and 

(3) the fee arrangements with class counsel, 
including the hourly fee being charged, or, if it 
is a contingency fee, the percentage of the 
final award which will be paid, including an 
estimate of the total amount that would be 
paid if the requested damages were to be 
granted. 

(c) Forum for Y2K class actions 

(1) Jurisdiction 

Except as provided in paragraph (2), the dis-
trict courts of the United States shall have 
original jurisdiction of any Y2K action that is 
brought as a class action. 

(2) Exceptions 

The district courts of the United States 
shall not have original jurisdiction over a Y2K 
action brought as a class action if— 

(A)(i) a substantial majority of the mem-
bers of the proposed plaintiff class are citi-
zens of a single State; 

(ii) the primary defendants are citizens of 
that State; and 

(iii) the claims asserted will be governed 
primarily by the laws of that State; 

(B) the primary defendants are States, 
State officials, or other governmental enti-
ties against whom the district courts of the 
United States may be foreclosed from order-
ing relief; 

(C) the plaintiff class does not seek an 
award of punitive damages, and the amount 
in controversy is less than the sum of 
$10,000,000 (exclusive of interest and costs), 
computed on the basis of all claims to be de-
termined in the action; or 

(D) there are less than 100 members of the 
proposed plaintiff class. 

A party urging that any exception described in 
subparagraph (A), (B), (C), or (D) applies to an 
action shall bear the full burden of dem-
onstrating the applicability of the exception. 

(3) Procedure if requirements not met 

(A) Dismissal or remand 

A United States district court shall dis-
miss, or, if after removal, strike the class al-
legations and remand, any Y2K action 
brought or removed under this subsection as 
a class action if— 

(i) the action is subject to the jurisdic-
tion of the court solely under this sub-
section; and 

(ii) the court determines the action may 
not proceed as a class action based on a 
failure to satisfy the conditions of Rule 23 
of the Federal Rules of Civil Procedure. 

(B) Amendment; removal 

Nothing in paragraph (A) shall prohibit 
plaintiffs from filing an amended class ac-
tion in Federal or State court. A defendant 
shall have the right to remove such an 
amended class action to a United States dis-
trict court under this subsection. 

(C) Period of limitations tolled 

Upon dismissal or remand, the period of 
limitations for any claim that was asserted 
in an action on behalf of any named or un-
named member of any proposed class shall 
be deemed tolled to the full extent provided 
under Federal law. 

(D) Dismissal without prejudice 

The dismissal of a Y2K action under sub-
paragraph (A) shall be without prejudice. 

(d) Effect on rules of civil procedure 

Except as otherwise provided in this section, 
nothing in this section supersedes any rule of 
Federal or State civil procedure applicable to 
class actions. 

(Pub. L. 106–37, § 15, July 20, 1999, 113 Stat. 201.) 

REFERENCES IN TEXT 

Rules of Federal civil procedure, referred to in sub-

secs. (a)(1), (c)(3)(A)(ii), and (d), are contained in the 

Federal Rules of Civil Procedure which are set out in 

the Appendix to Title 28, Judiciary and Judicial Proce-

dure. 

§ 6615. Applicability of State law 

Nothing in this chapter shall be construed to 
affect the applicability of any State law that 
provides stricter limits on damages and liabil-
ities, affording greater protection to defendants 
in Y2K actions, than are provided in this chap-
ter. 

(Pub. L. 106–37, § 16, July 20, 1999, 113 Stat. 202.) 

§ 6616. Admissible evidence ultimate issue in 
State courts 

Any party to a Y2K action in a State court in 
a State that has not adopted a rule of evidence 
substantially similar to Rule 704 of the Federal 
Rules of Evidence may introduce in such action 
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evidence that would be admissible if Rule 704 ap-
plied in that jurisdiction. 

(Pub. L. 106–37, § 17, July 20, 1999, 113 Stat. 202.) 

REFERENCES IN TEXT 

Rule 704 of the Federal Rules of Evidence, referred to 

in text, is set out in the Appendix to Title 28, Judiciary 

and Judicial Procedure. 

§ 6617. Suspension of penalties for certain year 
2000 failures by small business concerns 

(a) Definitions 

In this section— 
(1) the term ‘‘agency’’ means any executive 

agency, as defined in section 105 of title 5, that 
has the authority to impose civil penalties on 
small business concerns; 

(2) the term ‘‘first-time violation’’ means a 
violation by a small business concern of a fed-
erally enforceable rule or regulation (other 
than a Federal rule or regulation that relates 
to the safety and soundness of the banking or 
monetary system or for the integrity of the 
National Securities markets, including protec-
tion of depositors and investors) caused by a 
Y2K failure if that Federal rule or regulation 
had not been violated by that small business 
concern within the preceding 3 years; and 

(3) the term ‘‘small business concern’’ has 
the same meaning as a defendant described in 
section 6604(b)(2)(B) of this title. 

(b) Establishment of liaisons 

Not later than 30 days after July 20, 1999, each 
agency shall— 

(1) establish a point of contact within the 
agency to act as a liaison between the agency 
and small business concerns with respect to 
problems arising out of Y2K failures and com-
pliance with Federal rules or regulations; and 

(2) publish the name and phone number of 
the point of contact for the agency in the Fed-
eral Register. 

(c) General rule 

Subject to subsections (d) and (e) of this sec-
tion, no agency shall impose any civil money 
penalty on a small business concern for a first- 
time violation. 

(d) Standards for waiver 

An agency shall provide a waiver of civil 
money penalties for a first-time violation, pro-
vided that a small business concern dem-
onstrates, and the agency determines, that— 

(1) the small business concern previously 
made a reasonable good faith effort to antici-
pate, prevent, and effectively remediate a po-
tential Y2K failure; 

(2) a first-time violation occurred as a result 
of the Y2K failure of the small business con-
cern or other entity, which significantly af-
fected the small business concern’s ability to 
comply with a Federal rule or regulation; 

(3) the first-time violation was unavoidable 
in the face of a Y2K failure or occurred as a re-
sult of efforts to prevent the disruption of 
critical functions or services that could result 
in harm to life or property; 

(4) upon identification of a first-time viola-
tion, the small business concern initiated rea-

sonable and prompt measures to correct the 
violation; and 

(5) the small business concern submitted no-
tice to the appropriate agency of the first- 
time violation within a reasonable time not to 
exceed 5 business days from the time that the 
small business concern became aware that the 
first-time violation had occurred. 

(e) Exceptions 

An agency may impose civil money penalties 
authorized under Federal law on a small busi-
ness concern for a first-time violation if— 

(1) the small business concern’s failure to 
comply with Federal rules or regulations re-
sulted in actual harm, or constitutes or cre-
ates an imminent threat to public health, 
safety, or the environment; or 

(2) the small business concern fails to cor-
rect the violation not later than 1 month after 
initial notification to the agency. 

(f) Expiration 

This section shall not apply to first-time vio-
lations caused by a Y2K failure occurring after 
December 31, 2000. 

(Pub. L. 106–37, § 18, July 20, 1999, 113 Stat. 202.) 
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INSURANCE 

6711. Functional regulation of insurance. 
6712. Insurance underwriting in national banks. 

(a) In general. 
(b) Authorized products. 
(c) Definition. 
(d) Rule of construction. 

6713. Title insurance activities of national banks 

and their affiliates. 
(a) General prohibition. 
(b) Nondiscrimination parity exception. 
(c) Grandfathering with consistent regu-

lation. 
(d) ‘‘Affiliate’’ and ‘‘subsidiary’’ defined. 
(e) Rule of construction. 

6714. Expedited and equalized dispute resolution 
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(a) Filing in Court of Appeals. 
(b) Expedited review. 
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6715. Certain State affiliation laws preempted for 
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INSURERS 
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Sec. 
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(a) Redomestication. 

(b) Resulting domicile. 

(c) Licenses preserved. 
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(f) Procedural requirements. 

6733. Effect on State laws restricting redomestica-
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(a) In general. 

(b) Differential treatment prohibited. 

(c) Laws prohibiting operations. 

6734. Other provisions. 
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(b) Severability. 

6735. Definitions. 

SUBCHAPTER III—NATIONAL ASSOCIATION OF 

REGISTERED AGENTS AND BROKERS 
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(b) Uniformity required. 
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(d) Determination. 

(e) Continued application. 

(f) Savings provision. 
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(a) Establishment. 
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6753. Purpose. 

6754. Relationship to the Federal Government. 

6755. Membership. 

(a) Eligibility. 

(b) Authority to establish membership 

criteria. 

(c) Establishment of classes and cat-

egories. 

(d) Membership criteria. 

(e) Effect of membership. 

(f) Annual renewal. 

(g) Continuing education. 

(h) Suspension and revocation. 

(i) Office of consumer complaints. 

6756. Board of directors. 

(a) Establishment. 
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(d) Terms. 

(e) Board vacancies. 

(f) Meetings. 

6757. Officers. 

(a) In general. 

(b) Criteria for chairperson. 

6758. Bylaws, rules, and disciplinary action. 

(a) Adoption and amendment of bylaws. 

(b) Adoption and amendment of rules. 

(c) Action required by the NAIC. 

(d) Disciplinary action by the Associa-

tion. 

(e) NAIC review of disciplinary action. 

(f) Effect of review. 

(g) Scope of review. 

6759. Assessments. 

(a) Insurance producers subject to assess-

ment. 

(b) NAIC assessments. 

6760. Functions of the NAIC. 

(a) Administrative procedure. 

(b) Examinations and reports. 

6761. Liability of the Association and the directors, 

officers, and employees of the Association. 

(a) In general. 

(b) Liability of the Association, its direc-

tors, officers, and employees. 

6762. Elimination of NAIC oversight. 

Sec. 

(a) In general. 

(b) Board appointments. 

(c) Annual report. 

6763. Relationship to State law. 

(a) Preemption of State laws. 

(b) Prohibited actions. 

(c) Savings provision. 

6764. Coordination with other regulators. 

(a) Coordination with State insurance 

regulators. 

(b) Coordination with the National Asso-

ciation of Securities Dealers. 

6765. Judicial review. 

(a) Jurisdiction. 

(b) Exhaustion of remedies. 

(c) Standards of review. 

6766. Definitions. 

SUBCHAPTER IV—RENTAL CAR AGENCY 

INSURANCE ACTIVITIES 

6781. Standard of regulation for motor vehicle 

rentals. 

(a) Protection against retroactive appli-
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tion. 

(b) Preeminence of State insurance law. 

(c) Scope of application. 

(d) Motor vehicle defined. 

§ 6701. Operation of State law 

(a) State regulation of the business of insurance 

The Act entitled ‘‘An Act to express the intent 
of Congress with reference to the regulation of 
the business of insurance’’ and approved March 
9, 1945 (15 U.S.C. 1011 et seq.) (commonly referred 
to as the ‘‘McCarran-Ferguson Act’’) remains 
the law of the United States. 

(b) Mandatory insurance licensing requirements 

No person shall engage in the business of in-
surance in a State as principal or agent unless 
such person is licensed as required by the appro-
priate insurance regulator of such State in ac-
cordance with the relevant State insurance law, 
subject to subsections (c), (d), and (e) of this sec-
tion. 

(c) Affiliations 

(1) In general 

Except as provided in paragraph (2), no State 
may, by statute, regulation, order, interpreta-
tion, or other action, prevent or restrict a de-
pository institution, or an affiliate thereof, 
from being affiliated directly or indirectly or 
associated with any person, as authorized or 
permitted by this Act or any other provision 
of Federal law. 

(2) Insurance 

With respect to affiliations between deposi-
tory institutions, or any affiliate thereof, and 
any insurer, paragraph (1) does not prohibit— 

(A) any State from— 
(i) collecting, reviewing, and taking ac-

tions (including approval and disapproval) 
on applications and other documents or re-
ports concerning any proposed acquisition 
of, or a change or continuation of control 
of, an insurer domiciled in that State; and 

(ii) exercising authority granted under 
applicable State law to collect information 
concerning any proposed acquisition of, or 
a change or continuation of control of, an 
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insurer engaged in the business of insur-
ance in, and regulated as an insurer by, 
such State; 

during the 60-day period preceding the effec-
tive date of the acquisition or change or con-
tinuation of control, so long as the collect-
ing, reviewing, taking actions, or exercising 
authority by the State does not have the ef-
fect of discriminating, intentionally or unin-
tentionally, against a depository institution 
or an affiliate thereof, or against any other 
person based upon an association of such 
person with a depository institution; 

(B) any State from requiring any person 
that is acquiring control of an insurer domi-
ciled in that State to maintain or restore 
the capital requirements of that insurer to 
the level required under the capital regula-
tions of general applicability in that State 
to avoid the requirement of preparing and 
filing with the insurance regulatory author-
ity of that State a plan to increase the cap-
ital of the insurer, except that any deter-
mination by the State insurance regulatory 
authority with respect to such requirement 
shall be made not later than 60 days after 
the date of notification under subparagraph 
(A); or 

(C) any State from restricting a change in 
the ownership of stock in an insurer, or a 
company formed for the purpose of control-
ling such insurer, after the conversion of the 
insurer from mutual to stock form so long as 
such restriction does not have the effect of 
discriminating, intentionally or uninten-
tionally, against a depository institution or 
an affiliate thereof, or against any other 
person based upon an association of such 
person with a depository institution. 

(d) Activities 

(1) In general 

Except as provided in paragraph (3), and ex-
cept with respect to insurance sales, solicita-
tion, and cross marketing activities, which 
shall be governed by paragraph (2), no State 
may, by statute, regulation, order, interpreta-
tion, or other action, prevent or restrict a de-
pository institution or an affiliate thereof 
from engaging directly or indirectly, either by 
itself or in conjunction with an affiliate, or 
any other person, in any activity authorized 
or permitted under this Act and the amend-
ments made by this Act. 

(2) Insurance sales 

(A) In general 

In accordance with the legal standards for 
preemption set forth in the decision of the 
Supreme Court of the United States in 
Barnett Bank of Marion County N.A. v. Nel-
son, 517 U.S. 25 (1996), no State may, by stat-
ute, regulation, order, interpretation, or 
other action, prevent or significantly inter-
fere with the ability of a depository institu-
tion, or an affiliate thereof, to engage, di-
rectly or indirectly, either by itself or in 
conjunction with an affiliate or any other 
person, in any insurance sales, solicitation, 
or crossmarketing activity. 

(B) Certain State laws preserved 

Notwithstanding subparagraph (A), a State 
may impose any of the following restric-
tions, or restrictions that are substantially 
the same as but no more burdensome or re-
strictive than those in each of the following 
clauses: 

(i) Restrictions prohibiting the rejection 
of an insurance policy by a depository in-
stitution or an affiliate of a depository in-
stitution, solely because the policy has 
been issued or underwritten by any person 
who is not associated with such depository 
institution or affiliate when the insurance 
is required in connection with a loan or ex-
tension of credit. 

(ii) Restrictions prohibiting a require-
ment for any debtor, insurer, or insurance 
agent or broker to pay a separate charge 
in connection with the handling of insur-
ance that is required in connection with a 
loan or other extension of credit or the 
provision of another traditional banking 
product by a depository institution, or any 
affiliate of a depository institution, unless 
such charge would be required when the 
depository institution or affiliate is the li-
censed insurance agent or broker provid-
ing the insurance. 

(iii) Restrictions prohibiting the use of 
any advertisement or other insurance pro-
motional material by a depository institu-
tion or any affiliate of a depository insti-
tution that would cause a reasonable per-
son to believe mistakenly that— 

(I) the Federal Government or a State 
is responsible for the insurance sales ac-
tivities of, or stands behind the credit of, 
the institution or affiliate; or 

(II) a State, or the Federal Govern-
ment guarantees any returns on insur-
ance products, or is a source of payment 
on any insurance obligation of or sold by 
the institution or affiliate; 

(iv) Restrictions prohibiting the pay-
ment or receipt of any commission or bro-
kerage fee or other valuable consideration 
for services as an insurance agent or 
broker to or by any person, unless such 
person holds a valid State license regard-
ing the applicable class of insurance at the 
time at which the services are performed, 
except that, in this clause, the term ‘‘serv-
ices as an insurance agent or broker’’ does 
not include a referral by an unlicensed per-
son of a customer or potential customer to 
a licensed insurance agent or broker that 
does not include a discussion of specific in-
surance policy terms and conditions. 

(v) Restrictions prohibiting any com-
pensation paid to or received by any indi-
vidual who is not licensed to sell insur-
ance, for the referral of a customer that 
seeks to purchase, or seeks an opinion or 
advice on, any insurance product to a per-
son that sells or provides opinions or ad-
vice on such product, based on the pur-
chase of insurance by the customer. 

(vi) Restrictions prohibiting the release 
of the insurance information of a customer 
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(defined as information concerning the 
premiums, terms, and conditions of insur-
ance coverage, including expiration dates 
and rates, and insurance claims of a cus-
tomer contained in the records of the de-
pository institution or an affiliate thereof) 
to any person other than an officer, direc-
tor, employee, agent, or affiliate of a de-
pository institution, for the purpose of so-
liciting or selling insurance, without the 
express consent of the customer, other 
than a provision that prohibits— 

(I) a transfer of insurance information 
to an unaffiliated insurer in connection 
with transferring insurance in force on 
existing insureds of the depository insti-
tution or an affiliate thereof, or in con-
nection with a merger with or acquisi-
tion of an unaffiliated insurer; or 

(II) the release of information as other-
wise authorized by State or Federal law. 

(vii) Restrictions prohibiting the use of 
health information obtained from the in-
surance records of a customer for any pur-
pose, other than for its activities as a li-
censed agent or broker, without the ex-
press consent of the customer. 

(viii) Restrictions prohibiting the exten-
sion of credit or any product or service 
that is equivalent to an extension of cred-
it, lease or sale of property of any kind, or 
furnishing of any services or fixing or 
varying the consideration for any of the 
foregoing, on the condition or requirement 
that the customer obtain insurance from a 
depository institution or an affiliate of a 
depository institution, or a particular in-
surer, agent, or broker, other than a prohi-
bition that would prevent any such deposi-
tory institution or affiliate— 

(I) from engaging in any activity de-
scribed in this clause that would not vio-
late section 106 of the Bank Holding 
Company Act Amendments of 1970 [12 
U.S.C. 1971 et seq.], as interpreted by the 
Board of Governors of the Federal Re-
serve System; or 

(II) from informing a customer or pro-
spective customer that insurance is re-
quired in order to obtain a loan or credit, 
that loan or credit approval is contin-
gent upon the procurement by the cus-
tomer of acceptable insurance, or that 
insurance is available from the deposi-
tory institution or an affiliate of the de-
pository institution. 

(ix) Restrictions requiring, when an ap-
plication by a consumer for a loan or other 
extension of credit from a depository insti-
tution is pending, and insurance is offered 
or sold to the consumer or is required in 
connection with the loan or extension of 
credit by the depository institution or any 
affiliate thereof, that a written disclosure 
be provided to the consumer or prospective 
customer indicating that the customer’s 
choice of an insurance provider will not af-
fect the credit decision or credit terms in 
any way, except that the depository insti-
tution may impose reasonable require-

ments concerning the creditworthiness of 
the insurer and scope of coverage chosen. 

(x) Restrictions requiring clear and con-
spicuous disclosure, in writing, where 
practicable, to the customer prior to the 
sale of any insurance policy that such pol-
icy— 

(I) is not a deposit; 
(II) is not insured by the Federal De-

posit Insurance Corporation; 
(III) is not guaranteed by any deposi-

tory institution or, if appropriate, an af-
filiate of any such institution or any per-
son soliciting the purchase of or selling 
insurance on the premises thereof; and 

(IV) where appropriate, involves in-
vestment risk, including potential loss 
of principal. 

(xi) Restrictions requiring that, when a 
customer obtains insurance (other than 
credit insurance or flood insurance) and 
credit from a depository institution, or 
any affiliate of such institution, or any 
person soliciting the purchase of or selling 
insurance on the premises thereof, the 
credit and insurance transactions be com-
pleted through separate documents. 

(xii) Restrictions prohibiting, when a 
customer obtains insurance (other than 
credit insurance or flood insurance) and 
credit from a depository institution or an 
affiliate of such institution, or any person 
soliciting the purchase of or selling insur-
ance on the premises thereof, inclusion of 
the expense of insurance premiums in the 
primary credit transaction without the ex-
press written consent of the customer. 

(xiii) Restrictions requiring maintenance 
of separate and distinct books and records 
relating to insurance transactions, includ-
ing all files relating to and reflecting con-
sumer complaints, and requiring that such 
insurance books and records be made 
available to the appropriate State insur-
ance regulator for inspection upon reason-
able notice. 

(C) Limitations 

(i) OCC deference 

Section 6714(e) of this title does not 
apply with respect to any State statute, 
regulation, order, interpretation, or other 
action regarding insurance sales, solicita-
tion, or cross marketing activities de-
scribed in subparagraph (A) that was is-
sued, adopted, or enacted before Septem-
ber 3, 1998, and that is not described in sub-
paragraph (B). 

(ii) Nondiscrimination 

Subsection (e) of this section does not 
apply with respect to any State statute, 
regulation, order, interpretation, or other 
action regarding insurance sales, solicita-
tion, or cross marketing activities de-
scribed in subparagraph (A) that was is-
sued, adopted, or enacted before Septem-
ber 3, 1998, and that is not described in sub-
paragraph (B). 

(iii) Construction 

Nothing in this paragraph shall be con-
strued— 
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(I) to limit the applicability of the de-
cision of the Supreme Court in Barnett 
Bank of Marion County N.A. v. Nelson, 
517 U.S. 25 (1996) with respect to any 
State statute, regulation, order, inter-
pretation, or other action that is not re-
ferred to or described in subparagraph 
(B); or 

(II) to create any inference with re-
spect to any State statute, regulation, 
order, interpretation, or other action 
that is not described in this paragraph. 

(3) Insurance activities other than sales 

State statutes, regulations, interpretations, 
orders, and other actions shall not be pre-
empted under paragraph (1) to the extent that 
they— 

(A) relate to, or are issued, adopted, or en-
acted for the purpose of regulating the busi-
ness of insurance in accordance with the Act 
entitled ‘‘An Act to express the intent of 
Congress with reference to the regulation of 
the business of insurance’’ and approved 
March 9, 1945 (15 U.S.C. 1011 et seq.) (com-
monly referred to as the ‘‘McCarran-Fer-
guson Act’’); 

(B) apply only to persons that are not de-
pository institutions, but that are directly 
engaged in the business of insurance (except 
that they may apply to depository institu-
tions engaged in providing savings bank life 
insurance as principal to the extent of regu-
lating such insurance); 

(C) do not relate to or directly or indi-
rectly regulate insurance sales, solicita-
tions, or cross marketing activities; and 

(D) are not prohibited under subsection (e) 
of this section. 

(4) Financial activities other than insurance 

No State statute, regulation, order, interpre-
tation, or other action shall be preempted 
under paragraph (1) to the extent that— 

(A) it does not relate to, and is not issued 
and adopted, or enacted for the purpose of 
regulating, directly or indirectly, insurance 
sales, solicitations, or cross marketing ac-
tivities covered under paragraph (2); 

(B) it does not relate to, and is not issued 
and adopted, or enacted for the purpose of 
regulating, directly or indirectly, the busi-
ness of insurance activities other than sales, 
solicitations, or cross marketing activities, 
covered under paragraph (3); 

(C) it does not relate to securities inves-
tigations or enforcement actions referred to 
in subsection (f) of this section; and 

(D) it— 
(i) does not distinguish by its terms be-

tween depository institutions, and affili-
ates thereof, engaged in the activity at 
issue and other persons engaged in the 
same activity in a manner that is in any 
way adverse with respect to the conduct of 
the activity by any such depository insti-
tution or affiliate engaged in the activity 
at issue; 

(ii) as interpreted or applied, does not 
have, and will not have, an impact on de-
pository institutions, or affiliates thereof, 
engaged in the activity at issue, or any 

person who has an association with any 
such depository institution or affiliate, 
that is substantially more adverse than its 
impact on other persons engaged in the 
same activity that are not depository in-
stitutions or affiliates thereof, or persons 
who do not have an association with any 
such depository institution or affiliate; 

(iii) does not effectively prevent a depos-
itory institution or affiliate thereof from 
engaging in activities authorized or per-
mitted by this Act or any other provision 
of Federal law; and 

(iv) does not conflict with the intent of 
this Act generally to permit affiliations 
that are authorized or permitted by Fed-
eral law. 

(e) Nondiscrimination 

Except as provided in any restrictions de-
scribed in subsection (d)(2)(B) of this section, no 
State may, by statute, regulation, order, inter-
pretation, or other action, regulate the insur-
ance activities authorized or permitted under 
this Act or any other provision of Federal law of 
a depository institution, or affiliate thereof, to 
the extent that such statute, regulation, order, 
interpretation, or other action— 

(1) distinguishes by its terms between depos-
itory institutions, or affiliates thereof, and 
other persons engaged in such activities, in a 
manner that is in any way adverse to any such 
depository institution, or affiliate thereof; 

(2) as interpreted or applied, has or will have 
an impact on depository institutions, or affili-
ates thereof, that is substantially more ad-
verse than its impact on other persons provid-
ing the same products or services or engaged 
in the same activities that are not depository 
institutions, or affiliates thereof, or persons or 
entities affiliated therewith; 

(3) effectively prevents a depository institu-
tion, or affiliate thereof, from engaging in in-
surance activities authorized or permitted by 
this Act or any other provision of Federal law; 
or 

(4) conflicts with the intent of this Act gen-
erally to permit affiliations that are author-
ized or permitted by Federal law between de-
pository institutions, or affiliates thereof, and 
persons engaged in the business of insurance. 

(f) Limitation 

Subsections (c) and (d) of this section shall not 
be construed to affect— 

(1) the jurisdiction of the securities commis-
sion (or any agency or office performing like 
functions) of any State, under the laws of such 
State— 

(A) to investigate and bring enforcement 
actions, consistent with section 77r(c) of this 
title, with respect to fraud or deceit or un-
lawful conduct by any person, in connection 
with securities or securities transactions; or 

(B) to require the registration of securities 
or the licensure or registration of brokers, 
dealers, or investment advisers (consistent 
with section 80b–3a of this title), or the asso-
ciated persons of a broker, dealer, or invest-
ment adviser (consistent with such section 
80b–3a of this title); or 

(2) State laws, regulations, orders, interpre-
tations, or other actions of general applicabil-
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ity relating to the governance of corporations, 
partnerships, limited liability companies, or 
other business associations incorporated or 
formed under the laws of that State or domi-
ciled in that State, or the applicability of the 
antitrust laws of any State or any State law 
that is similar to the antitrust laws if such 
laws, regulations, orders, interpretations, or 
other actions are not inconsistent with the 
purposes of this Act to authorize or permit 
certain affiliations and to remove barriers to 
such affiliations. 

(g) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Affiliate 

The term ‘‘affiliate’’ means any company 
that controls, is controlled by, or is under 
common control with another company. 

(2) Antitrust laws 

The term ‘‘antitrust laws’’ has the meaning 
given the term in subsection (a) of section 12 
of this title, and includes section 45 of this 
title (to the extent that such section 45 relates 
to unfair methods of competition). 

(3) Depository institution 

The term ‘‘depository institution’’— 
(A) has the meaning given the term in sec-

tion 1813 of title 12; and 
(B) includes any foreign bank that main-

tains a branch, agency, or commercial lend-
ing company in the United States. 

(4) Insurer 

The term ‘‘insurer’’ means any person en-
gaged in the business of insurance. 

(5) State 

The term ‘‘State’’ means any State of the 
United States, the District of Columbia, any 
territory of the United States, Puerto Rico, 
Guam, American Samoa, the Trust Territory 
of the Pacific Islands, the Virgin Islands, and 
the Northern Mariana Islands. 

(Pub. L. 106–102, title I, § 104, Nov. 12, 1999, 113 
Stat. 1352.) 

REFERENCES IN TEXT 

The McCarran-Ferguson Act, referred to in subsecs. 

(a) and (d)(3)(A), is act Mar. 9, 1945, ch. 20, 59 Stat. 33, 

which is classified generally to chapter 20 (§ 1011 et seq.) 

of this title. For complete classification of this Act to 

the Code, see Short Title note set out under section 

1011 of this title and Tables. 
This Act, referred to in subsecs. (c)(1), (d)(1), 

(4)(D)(iii), (iv), (e), and (f)(2), is Pub. L. 106–102, Nov. 12, 

1999, 113 Stat. 1338, known as the Gramm-Leach-Bliley 

Act. For complete classification of this Act to the 

Code, see Short Title of 1999 Amendment note set out 

under section 1811 of Title 12, Banks and Banking, and 

Tables. 
Section 106 of the Bank Holding Company Act 

Amendments of 1970, referred to in subsec. 

(d)(2)(B)(viii)(I), is Pub. L. 91–607, title I, § 106, Dec. 31, 

1970, 84 Stat. 1766, as amended, which is classified gen-

erally to chapter 22 (§ 1971 et seq.) of Title 12, Banks and 

Banking. 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6711, 6713, 6715, 

6805 of this title; title 12 section 1844. 

SUBCHAPTER I—STATE REGULATION OF 
INSURANCE 

§ 6711. Functional regulation of insurance 

The insurance activities of any person (includ-
ing a national bank exercising its power to act 
as agent under section 92 of title 12) shall be 
functionally regulated by the States, subject to 
section 6701 of this title. 

(Pub. L. 106–102, title III, § 301, Nov. 12, 1999, 113 
Stat. 1407.) 

§ 6712. Insurance underwriting in national banks 

(a) In general 

Except as provided in section 6713 of this title, 
a national bank and the subsidiaries of a na-
tional bank may not provide insurance in a 
State as principal except that this prohibition 
shall not apply to authorized products. 

(b) Authorized products 

For the purposes of this section, a product is 
authorized if— 

(1) as of January 1, 1999, the Comptroller of 
the Currency had determined in writing that 
national banks may provide such product as 
principal, or national banks were in fact law-
fully providing such product as principal; 

(2) no court of relevant jurisdiction had, by 
final judgment, overturned a determination of 
the Comptroller of the Currency that national 
banks may provide such product as principal; 
and 

(3) the product is not title insurance, or an 
annuity contract the income of which is sub-
ject to tax treatment under section 72 of title 
26. 

(c) Definition 

For purposes of this section, the term ‘‘insur-
ance’’ means— 

(1) any product regulated as insurance as of 
January 1, 1999, in accordance with the rel-
evant State insurance law, in the State in 
which the product is provided; 

(2) any product first offered after January 1, 
1999, which— 

(A) a State insurance regulator determines 
shall be regulated as insurance in the State 
in which the product is provided because the 
product insures, guarantees, or indemnifies 
against liability, loss of life, loss of health, 
or loss through damage to or destruction of 
property, including, but not limited to, sur-
ety bonds, life insurance, health insurance, 
title insurance, and property and casualty 
insurance (such as private passenger or com-
mercial automobile, homeowners, mortgage, 
commercial multiperil, general liability, 
professional liability, workers’ compensa-
tion, fire and allied lines, farm owners 
multiperil, aircraft, fidelity, surety, medical 
malpractice, ocean marine, inland marine, 
and boiler and machinery insurance); and 

(B) is not a product or service of a bank 
that is— 
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(i) a deposit product; 
(ii) a loan, discount, letter of credit, or 

other extension of credit; 
(iii) a trust or other fiduciary service; 
(iv) a qualified financial contract (as de-

fined in or determined pursuant to section 
1821(e)(8)(D)(i) of title 12); or 

(v) a financial guaranty, except that this 
subparagraph (B) shall not apply to a prod-
uct that includes an insurance component 
such that if the product is offered or pro-
posed to be offered by the bank as prin-
cipal— 

(I) it would be treated as a life insur-
ance contract under section 7702 of title 
26; or 

(II) in the event that the product is not 
a letter of credit or other similar exten-
sion of credit, a qualified financial con-
tract, or a financial guaranty, it would 
qualify for treatment for losses incurred 
with respect to such product under sec-
tion 832(b)(5) of title 26, if the bank were 
subject to tax as an insurance company 
under section 831 of that title; or 

(3) any annuity contract, the income on 
which is subject to tax treatment under sec-
tion 72 of title 26. 

(d) Rule of construction 

For purposes of this section, providing insur-
ance (including reinsurance) outside the United 
States that insures, guarantees, or indemnifies 
insurance products provided in a State, or that 
indemnifies an insurance company with regard 
to insurance products provided in a State, shall 
be considered to be providing insurance as prin-
cipal in that State. 

(Pub. L. 106–102, title III, § 302, Nov. 12, 1999, 113 
Stat. 1407.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 12 section 24a. 

§ 6713. Title insurance activities of national 
banks and their affiliates 

(a) General prohibition 

No national bank may engage in any activity 
involving the underwriting or sale of title insur-
ance. 

(b) Nondiscrimination parity exception 

(1) In general 

Notwithstanding any other provision of law 
(including section 6701 of this title), in the 
case of any State in which banks organized 
under the laws of such State are authorized to 
sell title insurance as agent, a national bank 
may sell title insurance as agent in such 
State, but only in the same manner, to the 
same extent, and under the same restrictions 
as such State banks are authorized to sell title 
insurance as agent in such State. 

(2) Coordination with ‘‘wildcard’’ provision 

A State law which authorizes State banks to 
engage in any activities in such State in 
which a national bank may engage shall not 
be treated as a statute which authorizes State 
banks to sell title insurance as agent, for pur-
poses of paragraph (1). 

(c) Grandfathering with consistent regulation 

(1) In general 

Except as provided in paragraphs (2) and (3) 
and notwithstanding subsections (a) and (b) of 
this section, a national bank, and a subsidiary 
of a national bank, may conduct title insur-
ance activities which such national bank or 
subsidiary was actively and lawfully conduct-
ing before November 12, 1999. 

(2) Insurance affiliate 

In the case of a national bank which has an 
affiliate which provides insurance as principal 
and is not a subsidiary of the bank, the na-
tional bank and any subsidiary of the national 
bank may not engage in the underwriting of 
title insurance pursuant to paragraph (1). 

(3) Insurance subsidiary 

In the case of a national bank which has a 
subsidiary which provides insurance as prin-
cipal and has no affiliate other than a subsidi-
ary which provides insurance as principal, the 
national bank may not directly engage in any 
activity involving the underwriting of title in-
surance. 

(d) ‘‘Affiliate’’ and ‘‘subsidiary’’ defined 

For purposes of this section, the terms ‘‘affili-
ate’’ and ‘‘subsidiary’’ have the same meanings 
as in section 1841 of title 12. 

(e) Rule of construction 

No provision of this Act or any other Federal 
law shall be construed as superseding or affect-
ing a State law which was in effect before No-
vember 12, 1999, and which prohibits title insur-
ance from being offered, provided, or sold in 
such State, or from being underwritten with re-
spect to real property in such State, by any per-
son whatsoever. 

(Pub. L. 106–102, title III, § 303, Nov. 12, 1999, 113 
Stat. 1408.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (e), is Pub. L. 106–102, 

Nov. 12, 1999, 113 Stat. 1338, known as the Gramm- 

Leach-Bliley Act. For complete classification of this 

Act to the Code, see Short Title of 1999 Amendment 

note set out under section 1811 of Title 12, Banks and 

Banking, and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6712 of this title; 

title 12 section 24a. 

§ 6714. Expedited and equalized dispute resolu-
tion for Federal regulators 

(a) Filing in Court of Appeals 

In the case of a regulatory conflict between a 
State insurance regulator and a Federal regu-
lator regarding insurance issues, including 
whether a State law, rule, regulation, order, or 
interpretation regarding any insurance sales or 
solicitation activity is properly treated as pre-
empted under Federal law, the Federal or State 
regulator may seek expedited judicial review of 
such determination by the United States Court 
of Appeals for the circuit in which the State is 
located or in the United States Court of Appeals 
for the District of Columbia Circuit by filing a 
petition for review in such court. 
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(b) Expedited review 

The United States Court of Appeals in which a 
petition for review is filed in accordance with 
subsection (a) of this section shall complete all 
action on such petition, including rendering a 
judgment, before the end of the 60-day period be-
ginning on the date on which such petition is 
filed, unless all parties to such proceeding agree 
to any extension of such period. 

(c) Supreme Court review 

Any request for certiorari to the Supreme 
Court of the United States of any judgment of a 
United States Court of Appeals with respect to 
a petition for review under this section shall be 
filed with the Supreme Court of the United 
States as soon as practicable after such judg-
ment is issued. 

(d) Statute of limitation 

No petition may be filed under this section 
challenging an order, ruling, determination, or 
other action of a Federal regulator or State in-
surance regulator after the later of— 

(1) the end of the 12-month period beginning 
on the date on which the first public notice is 
made of such order, ruling, determination or 
other action in its final form; or 

(2) the end of the 6-month period beginning 
on the date on which such order, ruling, deter-
mination, or other action takes effect. 

(e) Standard of review 

The court shall decide a petition filed under 
this section based on its review on the merits of 
all questions presented under State and Federal 
law, including the nature of the product or ac-
tivity and the history and purpose of its regula-
tion under State and Federal law, without un-
equal deference. 

(Pub. L. 106–102, title III, § 304, Nov. 12, 1999, 113 
Stat. 1409.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6701 of this title. 

§ 6715. Certain State affiliation laws preempted 
for insurance companies and affiliates 

Except as provided in section 6701(c)(2) of this 
title, no State may, by law, regulation, order, 
interpretation, or otherwise— 

(1) prevent or significantly interfere with 
the ability of any insurer, or any affiliate of 
an insurer (whether such affiliate is organized 
as a stock company, mutual holding company, 
or otherwise), to become a financial holding 
company or to acquire control of a depository 
institution; 

(2) limit the amount of an insurer’s assets 
that may be invested in the voting securities 
of a depository institution (or any company 
which controls such institution), except that 
the laws of an insurer’s State of domicile may 
limit the amount of such investment to an 
amount that is not less than 5 percent of the 
insurer’s admitted assets; or 

(3) prevent, significantly interfere with, or 
have the authority to review, approve, or dis-
approve a plan of reorganization by which an 
insurer proposes to reorganize from mutual 
form to become a stock insurer (whether as a 

direct or indirect subsidiary of a mutual hold-
ing company or otherwise) unless such State is 
the State of domicile of the insurer. 

(Pub. L. 106–102, title III, § 306, Nov. 12, 1999, 113 
Stat. 1415.) 

§ 6716. Interagency consultation 

(a) Purpose 

It is the intention of the Congress that the 
Board of Governors of the Federal Reserve Sys-
tem, as the umbrella supervisor for financial 
holding companies, and the State insurance reg-
ulators, as the functional regulators of compa-
nies engaged in insurance activities, coordinate 
efforts to supervise companies that control both 
a depository institution and a company engaged 
in insurance activities regulated under State 
law. In particular, Congress believes that the 
Board and the State insurance regulators should 
share, on a confidential basis, information rel-
evant to the supervision of companies that con-
trol both a depository institution and a com-
pany engaged in insurance activities, including 
information regarding the financial health of 
the consolidated organization and information 
regarding transactions and relationships be-
tween insurance companies and affiliated depos-
itory institutions. The appropriate Federal 
banking agencies for depository institutions 
should also share, on a confidential basis, infor-
mation with the relevant State insurance regu-
lators regarding transactions and relationships 
between depository institutions and affiliated 
companies engaged in insurance activities. The 
purpose of this section is to encourage this co-
ordination and confidential sharing of informa-
tion, and to thereby improve both the efficiency 
and the quality of the supervision of financial 
holding companies and their affiliated deposi-
tory institutions and companies engaged in in-
surance activities. 

(b) Examination results and other information 

(1) Information of the Board 

Upon the request of the appropriate insur-
ance regulator of any State, the Board may 
provide any information of the Board regard-
ing the financial condition, risk management 
policies, and operations of any financial hold-
ing company that controls a company that is 
engaged in insurance activities and is regu-
lated by such State insurance regulator, and 
regarding any transaction or relationship be-
tween such an insurance company and any af-
filiated depository institution. The Board may 
provide any other information to the appro-
priate State insurance regulator that the 
Board believes is necessary or appropriate to 
permit the State insurance regulator to ad-
minister and enforce applicable State insur-
ance laws. 

(2) Banking agency information 

Upon the request of the appropriate insur-
ance regulator of any State, the appropriate 
Federal banking agency may provide any in-
formation of the agency regarding any trans-
action or relationship between a depository in-
stitution supervised by such Federal banking 
agency and any affiliated company that is en-
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gaged in insurance activities regulated by 
such State insurance regulator. The appro-
priate Federal banking agency may provide 
any other information to the appropriate 
State insurance regulator that the agency be-
lieves is necessary or appropriate to permit 
the State insurance regulator to administer 
and enforce applicable State insurance laws. 

(3) State insurance regulator information 

Upon the request of the Board or the appro-
priate Federal banking agency, a State insur-
ance regulator may provide any examination 
or other reports, records, or other information 
to which such insurance regulator may have 
access with respect to a company which— 

(A) is engaged in insurance activities and 
regulated by such insurance regulator; and 

(B) is an affiliate of a depository institu-
tion or financial holding company. 

(c) Consultation 

Before making any determination relating to 
the initial affiliation of, or the continuing affili-
ation of, a depository institution or financial 
holding company with a company engaged in in-
surance activities, the appropriate Federal 
banking agency shall consult with the appro-
priate State insurance regulator of such com-
pany and take the views of such insurance regu-
lator into account in making such determina-
tion. 

(d) Effect on other authority 

Nothing in this section shall limit in any re-
spect the authority of the appropriate Federal 
banking agency with respect to a depository in-
stitution or bank holding company or any affili-
ate thereof under any provision of law. 

(e) Confidentiality and privilege 

(1) Confidentiality 

The appropriate Federal banking agency 
shall not provide any information or material 
that is entitled to confidential treatment 
under applicable Federal banking agency regu-
lations, or other applicable law, to a State in-
surance regulator unless such regulator agrees 
to maintain the information or material in 
confidence and to take all reasonable steps to 
oppose any effort to secure disclosure of the 
information or material by the regulator. The 
appropriate Federal banking agency shall 
treat as confidential any information or mate-
rial obtained from a State insurance regulator 
that is entitled to confidential treatment 
under applicable State regulations, or other 
applicable law, and take all reasonable steps 
to oppose any effort to secure disclosure of the 
information or material by the Federal bank-
ing agency. 

(2) Privilege 

The provision pursuant to this section of in-
formation or material by a Federal banking 
agency or State insurance regulator shall not 
constitute a waiver of, or otherwise affect, any 
privilege to which the information or material 
is otherwise subject. 

(f) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Appropriate Federal banking agency; de-
pository institution 

The terms ‘‘appropriate Federal banking 
agency’’ and ‘‘depository institution’’ have the 
same meanings as in section 1813 of title 12. 

(2) Board and financial holding company 

The terms ‘‘Board’’ and ‘‘financial holding 
company’’ have the same meanings as in sec-
tion 1841 of title 12. 

(Pub. L. 106–102, title III, § 307, Nov. 12, 1999, 113 
Stat. 1415.) 

§ 6717. Definition of State 

For purposes of this subchapter, the term 
‘‘State’’ means any State of the United States, 
the District of Columbia, any territory of the 
United States, Puerto Rico, Guam, American 
Samoa, the Trust Territory of the Pacific Is-
lands, the Virgin Islands, and the Northern Mar-
iana Islands. 

(Pub. L. 106–102, title III, § 308, Nov. 12, 1999, 113 
Stat. 1417.) 

REFERENCES IN TEXT 

This subchapter, referred to in text, was in original 

‘‘this subtitle’’, meaning subtitle A (§ 301 et seq.) of 

title III of Pub. L. 106–102, which enacted this sub-

chapter and section 1831x of Title 12, Banks and Bank-

ing. For complete classification of this subtitle to the 

Code, see Tables. 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

SUBCHAPTER II—REDOMESTICATION OF 
MUTUAL INSURERS 

§ 6731. General application 

This subchapter shall only apply to a mutual 
insurance company in a State which has not en-
acted a law which expressly establishes reason-
able terms and conditions for a mutual insur-
ance company domiciled in such State to reor-
ganize into a mutual holding company. 

(Pub. L. 106–102, title III, § 311, Nov. 12, 1999, 113 
Stat. 1417.) 

EFFECTIVE DATE 

Pub. L. 106–102, title III, § 316, Nov. 12, 1999, 113 Stat. 

1422, provided that: ‘‘This subtitle [subtitle B 

(§§ 311–316) of title III of Pub. L. 106–102, enacting this 

subchapter] shall take effect on the date of the enact-

ment of this Act [Nov. 12, 1999].’’ 

§ 6732. Redomestication of mutual insurers 

(a) Redomestication 

A mutual insurer organized under the laws of 
any State may transfer its domicile to a trans-
feree domicile as a step in a reorganization in 
which, pursuant to the laws of the transferee 
domicile and consistent with the standards in 
subsection (f) of this section, the mutual insurer 
becomes a stock insurer that is a direct or indi-
rect subsidiary of a mutual holding company. 

(b) Resulting domicile 

Upon complying with the applicable law of the 
transferee domicile governing transfers of domi-
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cile and completion of a transfer pursuant to 
this section, the mutual insurer shall cease to 
be a domestic insurer in the transferor domicile 
and, as a continuation of its corporate exist-
ence, shall be a domestic insurer of the trans-
feree domicile. 

(c) Licenses preserved 

The certificate of authority, agents’ appoint-
ments and licenses, rates, approvals and other 
items that a licensed State allows and that are 
in existence immediately prior to the date that 
a redomesticating insurer transfers its domicile 
pursuant to this subchapter shall continue in 
full force and effect upon transfer, if the insurer 
remains duly qualified to transact the business 
of insurance in such licensed State. 

(d) Effectiveness of outstanding policies and con-
tracts 

(1) In general 

All outstanding insurance policies and annu-
ities contracts of a redomesticating insurer 
shall remain in full force and effect and need 
not be endorsed as to the new domicile of the 
insurer, unless so ordered by the State insur-
ance regulator of a licensed State, and then 
only in the case of outstanding policies and 
contracts whose owners reside in such licensed 
State. 

(2) Forms 

(A) Applicable State law may require a re-
domesticating insurer to file new policy forms 
with the State insurance regulator of a li-
censed State on or before the effective date of 
the transfer. 

(B) Notwithstanding subparagraph (A), a re-
domesticating insurer may use existing policy 
forms with appropriate endorsements to re-
flect the new domicile of the redomesticating 
insurer until the new policy forms are ap-
proved for use by the State insurance regu-
lator of such licensed State. 

(e) Notice 

A redomesticating insurer shall give notice of 
the proposed transfer to the State insurance 
regulator of each licensed State and shall file 
promptly any resulting amendments to cor-
porate documents required to be filed by a for-
eign licensed mutual insurer with the insurance 
regulator of each such licensed State. 

(f) Procedural requirements 

No mutual insurer may redomesticate to an-
other State and reorganize into a mutual hold-
ing company pursuant to this section unless the 
State insurance regulator of the transferee 
domicile determines that the plan of reorganiza-
tion of the insurer includes the following re-
quirements: 

(1) Approval by board of directors and policy-
holders 

The reorganization is approved by at least a 
majority of the board of directors of the mu-
tual insurer and at least a majority of the pol-
icyholders who vote after notice, disclosure of 
the reorganization and the effects of the trans-
action on policyholder contractual rights, and 
reasonable opportunity to vote, in accordance 
with such notice, disclosure, and voting proce-

dures as are approved by the State insurance 
regulator of the transferee domicile. 

(2) Continued voting control by policyholders; 
review of public stock offering 

After the consummation of a reorganization, 
the policyholders of the reorganized insurer 
shall have the same voting rights with respect 
to the mutual holding company as they had 
before the reorganization with respect to the 
mutual insurer. With respect to an initial pub-
lic offering of stock, the offering shall be con-
ducted in compliance with applicable securi-
ties laws and in a manner approved by the 
State insurance regulator of the transferee 
domicile. 

(3) Award of stock or grant of options to offi-
cers and directors 

During the applicable period provided for 
under the State law of the transferee domicile 
following completion of an initial public offer-
ing, or for a period of six months if no such ap-
plicable period is provided, neither a stock 
holding company nor the converted insurer 
shall award any stock options or stock grants 
to persons who are elected officers or directors 
of the mutual holding company, the stock 
holding company, or the converted insurer, ex-
cept with respect to any such awards or op-
tions to which a person is entitled as a policy-
holder and as approved by the State insurance 
regulator of the transferee domicile. 

(4) Policyholder rights 

Upon reorganization into a mutual holding 
company, the contractual rights of the policy-
holders are preserved. 

(5) Fair and equitable treatment of policy-
holders 

The reorganization is approved as fair and 
equitable to the policyholders by the insur-
ance regulator of the transferee domicile. 

(Pub. L. 106–102, title III, § 312, Nov. 12, 1999, 113 
Stat. 1417.) 

§ 6733. Effect on State laws restricting redomes-
tication 

(a) In general 

Unless otherwise permitted by this sub-
chapter, State laws of any transferor domicile 
that conflict with the purposes and intent of 
this subchapter are preempted, including but 
not limited to— 

(1) any law that has the purpose or effect of 
impeding the activities of, taking any action 
against, or applying any provision of law or 
regulation to, any insurer or an affiliate of 
such insurer because that insurer or any affili-
ate plans to redomesticate, or has redomes-
ticated, pursuant to this subchapter; 

(2) any law that has the purpose or effect of 
impeding the activities of, taking action 
against, or applying any provision of law or 
regulation to, any insured or any insurance li-
censee or other intermediary because such 
person has procured insurance from or placed 
insurance with any insurer or affiliate of such 
insurer that plans to redomesticate, or has re-
domesticated, pursuant to this subchapter, but 
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1 See References in Text note below. 

only to the extent that such law would treat 
such insured licensee or other intermediary 
differently than if the person procured insur-
ance from, or placed insurance with, an in-
sured licensee or other intermediary which 
had not redomesticated; and 

(3) any law that has the purpose or effect of 
terminating, because of the redomestication of 
a mutual insurer pursuant to this subchapter, 
any certificate of authority, agent appoint-
ment or license, rate approval, or other ap-
proval, of any State insurance regulator or 
other State authority in existence imme-
diately prior to the redomestication in any 
State other than the transferee domicile. 

(b) Differential treatment prohibited 

No State law, regulation, interpretation, or 
functional equivalent thereof, of a State other 
than a transferee domicile may treat a redomes-
ticating or redomesticated insurer or any affili-
ate thereof any differently than an insurer oper-
ating in that State that is not a redomesticating 
or redomesticated insurer. 

(c) Laws prohibiting operations 

If any licensed State fails to issue, delays the 
issuance of, or seeks to revoke an original or re-
newal certificate of authority of a redomes-
ticated insurer promptly following redomestica-
tion, except on grounds and in a manner consist-
ent with its past practices regarding the issu-
ance of certificates of authority to foreign in-
surers that are not redomesticating, then the re-
domesticating insurer shall be exempt from any 
State law of the licensed State to the extent 
that such State law or the operation of such 
State law would make unlawful, or regulate, di-
rectly or indirectly, the operation of the re-
domesticated insurer, except that such licensed 
State may require the redomesticated insurer 
to— 

(1) comply with the unfair claim settlement 
practices law of the licensed State; 

(2) pay, on a nondiscriminatory basis, appli-
cable premium and other taxes which are lev-
ied on licensed insurers or policyholders under 
the laws of the licensed State; 

(3) register with and designate the State in-
surance regulator as its agent solely for the 
purpose of receiving service of legal docu-
ments or process; 

(4) submit to an examination by the State 
insurance regulator in any licensed State in 
which the redomesticated insurer is doing 
business to determine the insurer’s financial 
condition, if— 

(A) the State insurance regulator of the 
transferee domicile has not begun an exam-
ination of the redomesticated insurer and 
has not scheduled such an examination to 
begin before the end of the 1-year period be-
ginning on the date of the redomestication; 
and 

(B) any such examination is coordinated to 
avoid unjustified duplication and repetition; 

(5) comply with a lawful order issued in— 
(A) a delinquency proceeding commenced 

by the State insurance regulator of any li-
censed State if there has been a judicial 
finding of financial impairment under para-
graph (7); or 

(B) a voluntary dissolution proceeding; 

(6) comply with any State law regarding de-
ceptive, false, or fraudulent acts or practices, 
except that if the licensed State seeks an in-
junction regarding the conduct described in 
this paragraph, such injunction must be ob-
tained from a court of competent jurisdiction 
as provided in section 6734(a) of this title; 

(7) comply with an injunction issued by a 
court of competent jurisdiction, upon a peti-
tion by the State insurance regulator alleging 
that the redomesticating insurer is in hazard-
ous financial condition or is financially im-
paired; 

(8) participate in any insurance insolvency 
guaranty association on the same basis as any 
other insurer licensed in the licensed State; 
and 

(9) require a person acting, or offering to 
act, as an insurance licensee for a redomes-
ticated insurer in the licensed State to obtain 
a license from that State, except that such 
State may not impose any qualification or re-
quirement that discriminates against a non-
resident insurance licensee. 

(Pub. L. 106–102, title III, § 313, Nov. 12, 1999, 113 
Stat. 1419.) 

§ 6734. Other provisions 

(a) Judicial review 

The appropriate United States district court 
shall have exclusive jurisdiction over litigation 
arising under this section 1 involving any re-
domesticating or redomesticated insurer. 

(b) Severability 

If any provision of this section,1 or the appli-
cation thereof to any person or circumstances, 
is held invalid, the remainder of the section,1 
and the application of such provision to other 
persons or circumstances, shall not be affected 
thereby. 

(Pub. L. 106–102, title III, § 314, Nov. 12, 1999, 113 
Stat. 1420.) 

REFERENCES IN TEXT 

This section, referred to in text, probably should be 

a reference to this subtitle, meaning subtitle B 

(§§ 311–316) of title III of Pub. L. 106–102, which is classi-

fied generally to this subchapter. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6733, 6735 of this 

title. 

§ 6735. Definitions 

For purposes of this subchapter, the following 
definitions shall apply: 

(1) Court of competent jurisdiction 

The term ‘‘court of competent jurisdiction’’ 
means a court authorized pursuant to section 
6734(a) of this title to adjudicate litigation 
arising under this subchapter. 

(2) Domicile 

The term ‘‘domicile’’ means the State in 
which an insurer is incorporated, chartered, or 
organized. 
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(3) Insurance licensee 

The term ‘‘insurance licensee’’ means any 
person holding a license under State law to 
act as insurance agent, subagent, broker, or 
consultant. 

(4) Institution 

The term ‘‘institution’’ means a corporation, 
joint stock company, limited liability com-
pany, limited liability partnership, associa-
tion, trust, partnership, or any similar entity. 

(5) Licensed State 

The term ‘‘licensed State’’ means any State, 
the District of Columbia, any territory of the 
United States, Puerto Rico, Guam, American 
Samoa, the Trust Territory of the Pacific Is-
lands, the Virgin Islands, and the Northern 
Mariana Islands in which the redomesticating 
insurer has a certificate of authority in effect 
immediately prior to the redomestication. 

(6) Mutual insurer 

The term ‘‘mutual insurer’’ means a mutual 
insurer organized under the laws of any State. 

(7) Person 

The term ‘‘person’’ means an individual, in-
stitution, government or governmental agen-
cy, State or political subdivision of a State, 
public corporation, board, association, estate, 
trustee, or fiduciary, or other similar entity. 

(8) Policyholder 

The term ‘‘policyholder’’ means the owner of 
a policy issued by a mutual insurer, except 
that, with respect to voting rights, the term 
means a member of a mutual insurer or mu-
tual holding company granted the right to 
vote, as determined under applicable State 
law. 

(9) Redomesticated insurer 

The term ‘‘redomesticated insurer’’ means a 
mutual insurer that has redomesticated pursu-
ant to this subchapter. 

(10) Redomesticating insurer 

The term ‘‘redomesticating insurer’’ means 
a mutual insurer that is redomesticating pur-
suant to this subchapter. 

(11) Redomestication or transfer 

The term ‘‘redomestication’’ or ‘‘transfer’’ 
means the transfer of the domicile of a mutual 
insurer from one State to another State pursu-
ant to this subchapter. 

(12) State insurance regulator 

The term ‘‘State insurance regulator’’ 
means the principal insurance regulatory au-
thority of a State, the District of Columbia, 
any territory of the United States, Puerto 
Rico, Guam, American Samoa, the Trust Ter-
ritory of the Pacific Islands, the Virgin Is-
lands, and the Northern Mariana Islands. 

(13) State law 

The term ‘‘State law’’ means the statutes of 
any State, the District of Columbia, any terri-
tory of the United States, Puerto Rico, Guam, 
American Samoa, the Trust Territory of the 
Pacific Islands, the Virgin Islands, and the 
Northern Mariana Islands and any regulation, 

order, or requirement prescribed pursuant to 
any such statute. 

(14) Transferee domicile 

The term ‘‘transferee domicile’’ means the 
State to which a mutual insurer is redomes-
ticating pursuant to this subchapter. 

(15) Transferor domicile 

The term ‘‘transferor domicile’’ means the 
State from which a mutual insurer is redomes-
ticating pursuant to this subchapter. 

(Pub. L. 106–102, title III, § 315, Nov. 12, 1999, 113 
Stat. 1420.) 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

SUBCHAPTER III—NATIONAL ASSOCIATION 
OF REGISTERED AGENTS AND BROKERS 

§ 6751. State flexibility in multistate licensing re-
forms 

(a) In general 

The provisions of this subchapter shall take 
effect unless, not later than 3 years after No-
vember 12, 1999, at least a majority of the 
States— 

(1) have enacted uniform laws and regula-
tions governing the licensure of individuals 
and entities authorized to sell and solicit the 
purchase of insurance within the State; or 

(2) have enacted reciprocity laws and regula-
tions governing the licensure of nonresident 
individuals and entities authorized to sell and 
solicit insurance within those States. 

(b) Uniformity required 

States shall be deemed to have established the 
uniformity necessary to satisfy subsection (a)(1) 
of this section if the States— 

(1) establish uniform criteria regarding the 
integrity, personal qualifications, education, 
training, and experience of licensed insurance 
producers, including the qualification and 
training of sales personnel in ascertaining the 
appropriateness of a particular insurance 
product for a prospective customer; 

(2) establish uniform continuing education 
requirements for licensed insurance producers; 

(3) establish uniform ethics course require-
ments for licensed insurance producers in con-
junction with the continuing education re-
quirements under paragraph (2); 

(4) establish uniform criteria to ensure that 
an insurance product, including any annuity 
contract, sold to a consumer is suitable and 
appropriate for the consumer based on finan-
cial information disclosed by the consumer; 
and 

(5) do not impose any requirement upon any 
insurance producer to be licensed or otherwise 
qualified to do business as a nonresident that 
has the effect of limiting or conditioning that 
producer’s activities because of its residence 
or place of operations, except that 
countersignature requirements imposed on 
nonresident producers shall not be deemed to 
have the effect of limiting or conditioning a 
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producer’s activities because of its residence 
or place of operations under this section. 

(c) Reciprocity required 

States shall be deemed to have established the 
reciprocity required to satisfy subsection (a)(2) 
of this section if the following conditions are 
met: 

(1) Administrative licensing procedures 

At least a majority of the States permit a 
producer that has a resident license for selling 
or soliciting the purchase of insurance in its 
home State to receive a license to sell or so-
licit the purchase of insurance in such major-
ity of States as a nonresident to the same ex-
tent that such producer is permitted to sell or 
solicit the purchase of insurance in its State, 
if the producer’s home State also awards such 
licenses on such a reciprocal basis, without 
satisfying any additional requirements other 
than submitting— 

(A) a request for licensure; 
(B) the application for licensure that the 

producer submitted to its home State; 
(C) proof that the producer is licensed and 

in good standing in its home State; and 
(D) the payment of any requisite fee to the 

appropriate authority. 

(2) Continuing education requirements 

A majority of the States accept an insurance 
producer’s satisfaction of its home State’s 
continuing education requirements for li-
censed insurance producers to satisfy the 
States’ own continuing education require-
ments if the producer’s home State also recog-
nizes the satisfaction of continuing education 
requirements on such a reciprocal basis. 

(3) No limiting nonresident requirements 

A majority of the States do not impose any 
requirement upon any insurance producer to 
be licensed or otherwise qualified to do busi-
ness as a nonresident that has the effect of 
limiting or conditioning that producer’s ac-
tivities because of its residence or place of op-
erations, except that countersignature re-
quirements imposed on nonresident producers 
shall not be deemed to have the effect of limit-
ing or conditioning a producer’s activities be-
cause of its residence or place of operations 
under this section. 

(4) Reciprocal reciprocity 

Each of the States that satisfies paragraphs 
(1), (2), and (3) grants reciprocity to residents 
of all of the other States that satisfy such 
paragraphs. 

(d) Determination 

(1) NAIC determination 

At the end of the 3-year period beginning on 
November 12, 1999, the National Association of 
Insurance Commissioners (hereafter in this 
subchapter referred to as the ‘‘NAIC’’) shall 
determine, in consultation with the insurance 
commissioners or chief insurance regulatory 
officials of the States, whether the uniformity 
or reciprocity required by subsections (b) and 
(c) of this section has been achieved. 

(2) Judicial review 

The appropriate United States district court 
shall have exclusive jurisdiction over any 

challenge to the NAIC’s determination under 
this section and such court shall apply the 
standards set forth in section 706 of title 5 
when reviewing any such challenge. 

(e) Continued application 

If, at any time, the uniformity or reciprocity 
required by subsections (b) and (c) of this sec-
tion no longer exists, the provisions of this sub-
chapter shall take effect 2 years after the date 
on which such uniformity or reciprocity ceases 
to exist, unless the uniformity or reciprocity re-
quired by those provisions is satisfied before the 
expiration of that 2-year period. 

(f) Savings provision 

No provision of this section shall be construed 
as requiring that any law, regulation, provision, 
or action of any State which purports to regu-
late insurance producers, including any such 
law, regulation, provision, or action which pur-
ports to regulate unfair trade practices or estab-
lish consumer protections, including 
countersignature laws, be altered or amended in 
order to satisfy the uniformity or reciprocity re-
quired by subsections (b) and (c) of this section, 
unless any such law, regulation, provision, or 
action is inconsistent with a specific require-
ment of any such subsection and then only to 
the extent of such inconsistency. 

(g) Uniform licensing 

Nothing in this section shall be construed to 
require any State to adopt new or additional li-
censing requirements to achieve the uniformity 
necessary to satisfy subsection (a)(1) of this sec-
tion. 

(Pub. L. 106–102, title III, § 321, Nov. 12, 1999, 113 
Stat. 1422.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6762 of this title. 

§ 6752. National Association of Registered Agents 
and Brokers 

(a) Establishment 

There is established the National Association 
of Registered Agents and Brokers (hereafter in 
this subchapter referred to as the ‘‘Associa-
tion’’). 

(b) Status 

The Association shall— 
(1) be a nonprofit corporation; 
(2) have succession until dissolved by an Act 

of Congress; 
(3) not be an agent or instrumentality of the 

United States Government; and 
(4) except as otherwise provided in this Act, 

be subject to, and have all the powers con-
ferred upon a nonprofit corporation by the 
District of Columbia Nonprofit Corporation 
Act (D.C. Code, sec. 29y–1001 et seq.). 

(Pub. L. 106–102, title III, § 322, Nov. 12, 1999, 113 
Stat. 1424.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (b)(4), is Pub. L. 

106–102, Nov. 12, 1999, 113 Stat. 1338, known as the 

Gramm-Leach-Bliley Act. For complete classification 

of this Act to the Code, see Short title of 1999 Amend-
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ment note set out under section 1811 of Title 12, Banks 

and Banking, and Tables. 

The District of Columbia Nonprofit Corporation Act, 

referred to in subsec. (b)(4), is Pub. L. 87–569, Aug. 6, 

1962, 76 Stat. 265, as amended, which is not classified to 

the Code. 

§ 6753. Purpose 

The purpose of the Association shall be to pro-
vide a mechanism through which uniform licens-
ing, appointment, continuing education, and 
other insurance producer sales qualification re-
quirements and conditions can be adopted and 
applied on a multistate basis, while preserving 
the right of States to license, supervise, and dis-
cipline insurance producers and to prescribe and 
enforce laws and regulations with regard to in-
surance-related consumer protection and unfair 
trade practices. 

(Pub. L. 106–102, title III, § 323, Nov. 12, 1999, 113 
Stat. 1424.) 

§ 6754. Relationship to the Federal Government 

The Association shall be subject to the super-
vision and oversight of the NAIC. 

(Pub. L. 106–102, title III, § 324, Nov. 12, 1999, 113 
Stat. 1424.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6762 of this title. 

§ 6755. Membership 

(a) Eligibility 

(1) In general 

Any State-licensed insurance producer shall 
be eligible to become a member in the Asso-
ciation. 

(2) Ineligibility for suspension or revocation of 
license 

Notwithstanding paragraph (1), a State-li-
censed insurance producer shall not be eligible 
to become a member if a State insurance regu-
lator has suspended or revoked such producer’s 
license in that State during the 3-year period 
preceding the date on which such producer ap-
plies for membership. 

(3) Resumption of eligibility 

Paragraph (2) shall cease to apply to any in-
surance producer if— 

(A) the State insurance regulator renews 
the license of such producer in the State in 
which the license was suspended or revoked; 
or 

(B) the suspension or revocation is subse-
quently overturned. 

(b) Authority to establish membership criteria 

The Association shall have the authority to 
establish membership criteria that— 

(1) bear a reasonable relationship to the pur-
poses for which the Association was estab-
lished; and 

(2) do not unfairly limit the access of small-
er agencies to the Association membership. 

(c) Establishment of classes and categories 

(1) Classes of membership 

The Association may establish separate 
classes of membership, with separate criteria, 

if the Association reasonably determines that 
performance of different duties requires dif-
ferent levels of education, training, or experi-
ence. 

(2) Categories 

The Association may establish separate cat-
egories of membership for individuals and for 
other persons. The establishment of any such 
categories of membership shall be based either 
on the types of licensing categories that exist 
under State laws or on the aggregate amount 
of business handled by an insurance producer. 
No special categories of membership, and no 
distinct membership criteria, shall be estab-
lished for members which are depository insti-
tutions or for their employees, agents, or af-
filiates. 

(d) Membership criteria 

(1) In general 

The Association may establish criteria for 
membership which shall include standards for 
integrity, personal qualifications, education, 
training, and experience. 

(2) Minimum standard 

In establishing criteria under paragraph (1), 
the Association shall consider the highest lev-
els of insurance producer qualifications estab-
lished under the licensing laws of the States. 

(e) Effect of membership 

Membership in the Association shall entitle 
the member to licensure in each State for which 
the member pays the requisite fees, including li-
censing fees and, where applicable, bonding re-
quirements, set by such State. 

(f) Annual renewal 

Membership in the Association shall be re-
newed on an annual basis. 

(g) Continuing education 

The Association shall establish, as a condition 
of membership, continuing education require-
ments which shall be comparable to or greater 
than the continuing education requirements 
under the licensing laws of a majority of the 
States. 

(h) Suspension and revocation 

The Association may— 
(1) inspect and examine the records and of-

fices of the members of the Association to de-
termine compliance with the criteria for mem-
bership established by the Association; and 

(2) suspend or revoke the membership of an 
insurance producer if— 

(A) the producer fails to meet the applica-
ble membership criteria of the Association; 
or 

(B) the producer has been subject to dis-
ciplinary action pursuant to a final adju-
dicatory proceeding under the jurisdiction of 
a State insurance regulator, and the Asso-
ciation concludes that retention of member-
ship in the Association would not be in the 
public interest. 

(i) Office of consumer complaints 

(1) In general 

The Association shall establish an office of 
consumer complaints that shall— 
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(A) receive and investigate complaints 
from both consumers and State insurance 
regulators related to members of the Asso-
ciation; and 

(B) recommend to the Association any dis-
ciplinary actions that the office considers 
appropriate, to the extent that any such rec-
ommendation is not inconsistent with State 
law. 

(2) Records and referrals 

The office of consumer complaints of the As-
sociation shall— 

(A) maintain records of all complaints re-
ceived in accordance with paragraph (1) and 
make such records available to the NAIC 
and to each State insurance regulator for 
the State of residence of the consumer who 
filed the complaint; and 

(B) refer, when appropriate, any such com-
plaint to any appropriate State insurance 
regulator. 

(3) Telephone and other access 

The office of consumer complaints shall 
maintain a toll-free telephone number for the 
purpose of this subsection and, as practicable, 
other alternative means of communication 
with consumers, such as an Internet home 
page. 

(Pub. L. 106–102, title III, § 325, Nov. 12, 1999, 113 
Stat. 1424.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6763 of this title. 

§ 6756. Board of directors 

(a) Establishment 

There is established the board of directors of 
the Association (hereafter in this subchapter re-
ferred to as the ‘‘Board’’) for the purpose of gov-
erning and supervising the activities of the As-
sociation and the members of the Association. 

(b) Powers 

The Board shall have such powers and author-
ity as may be specified in the bylaws of the As-
sociation. 

(c) Composition 

(1) Members 

The Board shall be composed of 7 members 
appointed by the NAIC. 

(2) Requirement 

At least 4 of the members of the Board shall 
each have significant experience with the reg-
ulation of commercial lines of insurance in at 
least 1 of the 20 States in which the greatest 
total dollar amount of commercial-lines insur-
ance is placed in the United States. 

(3) Initial Board membership 

(A) In general 

If, by the end of the 2-year period begin-
ning on November 12, 1999, the NAIC has not 
appointed the initial 7 members of the Board 
of the Association, the initial Board shall 
consist of the 7 State insurance regulators of 
the 7 States with the greatest total dollar 
amount of commercial-lines insurance in 
place as of the end of such period. 

(B) Alternate composition 

If any of the State insurance regulators 
described in subparagraph (A) declines to 
serve on the Board, the State insurance reg-
ulator with the next greatest total dollar 
amount of commercial-lines insurance in 
place, as determined by the NAIC as of the 
end of such period, shall serve as a member 
of the Board. 

(C) Inoperability 

If fewer than 7 State insurance regulators 
accept appointment to the Board, the Asso-
ciation shall be established without NAIC 
oversight pursuant to section 6762 of this 
title. 

(d) Terms 

The term of each director shall, after the ini-
tial appointment of the members of the Board, 
be for 3 years, with one-third of the directors to 
be appointed each year. 

(e) Board vacancies 

A vacancy on the Board shall be filled in the 
same manner as the original appointment of the 
initial Board for the remainder of the term of 
the vacating member. 

(f) Meetings 

The Board shall meet at the call of the chair-
person, or as otherwise provided by the bylaws 
of the Association. 

(Pub. L. 106–102, title III, § 326, Nov. 12, 1999, 113 
Stat. 1426.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6762 of this title. 

§ 6757. Officers 

(a) In general 

(1) Positions 

The officers of the Association shall consist 
of a chairperson and a vice chairperson of the 
Board, a president, secretary, and treasurer of 
the Association, and such other officers and 
assistant officers as may be deemed necessary. 

(2) Manner of selection 

Each officer of the Board and the Associa-
tion shall be elected or appointed at such time 
and in such manner and for such terms not ex-
ceeding 3 years as may be prescribed in the by-
laws of the Association. 

(b) Criteria for chairperson 

Only individuals who are members of the NAIC 
shall be eligible to serve as the chairperson of 
the board of directors. 

(Pub. L. 106–102, title III, § 327, Nov. 12, 1999, 113 
Stat. 1427.) 

§ 6758. Bylaws, rules, and disciplinary action 

(a) Adoption and amendment of bylaws 

(1) Copy required to be filed with the NAIC 

The board of directors of the Association 
shall file with the NAIC a copy of the proposed 
bylaws or any proposed amendment to the by-
laws, accompanied by a concise general state-
ment of the basis and purpose of such pro-
posal. 



Page 1658 TITLE 15—COMMERCE AND TRADE § 6758 

(2) Effective date 

Except as provided in paragraph (3), any pro-
posed bylaw or proposed amendment shall 
take effect— 

(A) 30 days after the date of the filing of a 
copy with the NAIC; 

(B) upon such later date as the Association 
may designate; or 

(C) upon such earlier date as the NAIC 
may determine. 

(3) Disapproval by the NAIC 

Notwithstanding paragraph (2), a proposed 
bylaw or amendment shall not take effect if, 
after public notice and opportunity to partici-
pate in a public hearing— 

(A) the NAIC disapproves such proposal as 
being contrary to the public interest or con-
trary to the purposes of this subchapter and 
provides notice to the Association setting 
forth the reasons for such disapproval; or 

(B) the NAIC finds that such proposal in-
volves a matter of such significant public in-
terest that public comment should be ob-
tained, in which case it may, after notifying 
the Association in writing of such finding, 
require that the procedures set forth in sub-
section (b) of this section be followed with 
respect to such proposal, in the same man-
ner as if such proposed bylaw change were a 
proposed rule change within the meaning of 
such subsection. 

(b) Adoption and amendment of rules 

(1) Filing proposed regulations with the NAIC 

(A) In general 

The board of directors of the Association 
shall file with the NAIC a copy of any pro-
posed rule or any proposed amendment to a 
rule of the Association which shall be ac-
companied by a concise general statement of 
the basis and purpose of such proposal. 

(B) Other rules and amendments ineffective 

No proposed rule or amendment shall take 
effect unless approved by the NAIC or other-
wise permitted in accordance with this para-
graph. 

(2) Initial consideration by the NAIC 

Not later than 35 days after the date of pub-
lication of notice of filing of a proposal, or be-
fore the end of such longer period not to ex-
ceed 90 days as the NAIC may designate after 
such date, if the NAIC finds such longer period 
to be appropriate and sets forth its reasons for 
so finding, or as to which the Association con-
sents, the NAIC shall— 

(A) by order approve such proposed rule or 
amendment; or 

(B) institute proceedings to determine 
whether such proposed rule or amendment 
should be modified or disapproved. 

(3) NAIC proceedings 

(A) In general 

Proceedings instituted by the NAIC with 
respect to a proposed rule or amendment 
pursuant to paragraph (2) shall— 

(i) include notice of the grounds for dis-
approval under consideration; 

(ii) provide opportunity for hearing; and 
(iii) be concluded not later than 180 days 

after the date of the Association’s filing of 
such proposed rule or amendment. 

(B) Disposition of proposal 

At the conclusion of any proceeding under 
subparagraph (A), the NAIC shall, by order, 
approve or disapprove the proposed rule or 
amendment. 

(C) Extension of time for consideration 

The NAIC may extend the time for con-
cluding any proceeding under subparagraph 
(A) for— 

(i) not more than 60 days if the NAIC 
finds good cause for such extension and 
sets forth its reasons for so finding; or 

(ii) such longer period as to which the 
Association consents. 

(4) Standards for review 

(A) Grounds for approval 

The NAIC shall approve a proposed rule or 
amendment if the NAIC finds that the rule 
or amendment is in the public interest and 
is consistent with the purposes of this Act. 

(B) Approval before end of notice period 

The NAIC shall not approve any proposed 
rule before the end of the 30-day period be-
ginning on the date on which the Associa-
tion files proposed rules or amendments in 
accordance with paragraph (1), unless the 
NAIC finds good cause for so doing and sets 
forth the reasons for so finding. 

(5) Alternate procedure 

(A) In general 

Notwithstanding any provision of this sub-
section other than subparagraph (B), a pro-
posed rule or amendment relating to the ad-
ministration or organization of the Associa-
tion shall take effect— 

(i) upon the date of filing with the NAIC, 
if such proposed rule or amendment is des-
ignated by the Association as relating 
solely to matters which the NAIC, consist-
ent with the public interest and the pur-
poses of this subsection, determines by 
rule do not require the procedures set 
forth in this paragraph; or 

(ii) upon such date as the NAIC shall for 
good cause determine. 

(B) Abrogation by the NAIC 

(i) In general 

At any time within 60 days after the date 
of filing of any proposed rule or amend-
ment under subparagraph (A)(i) or clause 
(ii) of this subparagraph, the NAIC may re-
peal such rule or amendment and require 
that the rule or amendment be refiled and 
reviewed in accordance with this para-
graph, if the NAIC finds that such action is 
necessary or appropriate in the public in-
terest, for the protection of insurance pro-
ducers or policyholders, or otherwise in 
furtherance of the purposes of this sub-
chapter. 

(ii) Effect of reconsideration by the NAIC 

Any action of the NAIC pursuant to 
clause (i) shall— 
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(I) not affect the validity or force of a 
rule change during the period such rule 
or amendment was in effect; and 

(II) not be considered to be a final ac-
tion. 

(c) Action required by the NAIC 

The NAIC may, in accordance with such rules 
as the NAIC determines to be necessary or ap-
propriate to the public interest or to carry out 
the purposes of this subchapter, require the As-
sociation to adopt, amend, or repeal any bylaw, 
rule, or amendment of the Association, when-
ever adopted. 

(d) Disciplinary action by the Association 

(1) Specification of charges 

In any proceeding to determine whether 
membership shall be denied, suspended, re-
voked, or not renewed (hereafter in this sec-
tion referred to as a ‘‘disciplinary action’’), 
the Association shall bring specific charges, 
notify such member of such charges, give the 
member an opportunity to defend against the 
charges, and keep a record. 

(2) Supporting statement 

A determination to take disciplinary action 
shall be supported by a statement setting 
forth— 

(A) any act or practice in which such 
member has been found to have been en-
gaged; 

(B) the specific provision of this sub-
chapter, the rules or regulations under this 
subchapter, or the rules of the Association 
which any such act or practice is deemed to 
violate; and 

(C) the sanction imposed and the reason 
for such sanction. 

(e) NAIC review of disciplinary action 

(1) Notice to the NAIC 

If the Association orders any disciplinary 
action, the Association shall promptly notify 
the NAIC of such action. 

(2) Review by the NAIC 

Any disciplinary action taken by the Asso-
ciation shall be subject to review by the 
NAIC— 

(A) on the NAIC’s own motion; or 
(B) upon application by any person ag-

grieved by such action if such application is 
filed with the NAIC not more than 30 days 
after the later of— 

(i) the date the notice was filed with the 
NAIC pursuant to paragraph (1); or 

(ii) the date the notice of the discipli-
nary action was received by such ag-
grieved person. 

(f) Effect of review 

The filing of an application to the NAIC for re-
view of a disciplinary action, or the institution 
of review by the NAIC on the NAIC’s own mo-
tion, shall not operate as a stay of disciplinary 
action unless the NAIC otherwise orders. 

(g) Scope of review 

(1) In general 

In any proceeding to review such action, 
after notice and the opportunity for hearing, 
the NAIC shall— 

(A) determine whether the action should 
be taken; 

(B) affirm, modify, or rescind the discipli-
nary sanction; or 

(C) remand to the Association for further 
proceedings. 

(2) Dismissal of review 

The NAIC may dismiss a proceeding to re-
view disciplinary action if the NAIC finds 
that— 

(A) the specific grounds on which the ac-
tion is based exist in fact; 

(B) the action is in accordance with appli-
cable rules and regulations; and 

(C) such rules and regulations are, and 
were, applied in a manner consistent with 
the purposes of this subchapter. 

(Pub. L. 106–102, title III, § 328, Nov. 12, 1999, 113 
Stat. 1427.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (b)(4)(A), is Pub. L. 

106–102, Nov. 12, 1999, 113 Stat. 1338, known as the 

Gramm-Leach-Bliley Act. For complete classification 

of this Act to the Code, see Short Title of 1999 Amend-

ment note set out under section 1811 of Title 12, Banks 

and Banking, and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6760, 6762 of this 

title. 

§ 6759. Assessments 

(a) Insurance producers subject to assessment 

The Association may establish such applica-
tion and membership fees as the Association 
finds necessary to cover the costs of its oper-
ations, including fees made reimbursable to the 
NAIC under subsection (b) of this section, except 
that, in setting such fees, the Association may 
not discriminate against smaller insurance pro-
ducers. 

(b) NAIC assessments 

The NAIC may assess the Association for any 
costs that the NAIC incurs under this sub-
chapter. 

(Pub. L. 106–102, title III, § 329, Nov. 12, 1999, 113 
Stat. 1430.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6762 of this title. 

§ 6760. Functions of the NAIC 

(a) Administrative procedure 

Determinations of the NAIC, for purposes of 
making rules pursuant to section 6758 of this 
title, shall be made after appropriate notice and 
opportunity for a hearing and for submission of 
views of interested persons. 

(b) Examinations and reports 

(1) Examinations 

The NAIC may make such examinations and 
inspections of the Association and require the 
Association to furnish to the NAIC such re-
ports and records or copies thereof as the 
NAIC may consider necessary or appropriate 
in the public interest or to effectuate the pur-
poses of this subchapter. 
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(2) Report by Association 

As soon as practicable after the close of each 
fiscal year, the Association shall submit to 
the NAIC a written report regarding the con-
duct of its business, and the exercise of the 
other rights and powers granted by this sub-
chapter, during such fiscal year. Such report 
shall include financial statements setting 
forth the financial position of the Association 
at the end of such fiscal year and the results 
of its operations (including the source and ap-
plication of its funds) for such fiscal year. The 
NAIC shall transmit such report to the Presi-
dent and the Congress with such comment 
thereon as the NAIC determines to be appro-
priate. 

(Pub. L. 106–102, title III, § 330, Nov. 12, 1999, 113 
Stat. 1430.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6762 of this title. 

§ 6761. Liability of the Association and the direc-
tors, officers, and employees of the Associa-
tion 

(a) In general 

The Association shall not be deemed to be an 
insurer or insurance producer within the mean-
ing of any State law, rule, regulation, or order 
regulating or taxing insurers, insurance produc-
ers, or other entities engaged in the business of 
insurance, including provisions imposing pre-
mium taxes, regulating insurer solvency or fi-
nancial condition, establishing guaranty funds 
and levying assessments, or requiring claims 
settlement practices. 

(b) Liability of the Association, its directors, offi-
cers, and employees 

Neither the Association nor any of its direc-
tors, officers, or employees shall have any liabil-
ity to any person for any action taken or omit-
ted in good faith under or in connection with 
any matter subject to this subchapter. 

(Pub. L. 106–102, title III, § 331, Nov. 12, 1999, 113 
Stat. 1430.) 

§ 6762. Elimination of NAIC oversight 

(a) In general 

The Association shall be established without 
NAIC oversight and the provisions set forth in 
section 6754 of this title, subsections (a), (b), (c), 
and (e) of section 6758 of this title, and sections 
6759(b) and 6760 of this title shall cease to be ef-
fective if, at the end of the 2-year period begin-
ning on the date on which the provisions of this 
subchapter take effect pursuant to section 6751 
of this title— 

(1) at least a majority of the States rep-
resenting at least 50 percent of the total 
United States commercial-lines insurance pre-
miums have not satisfied the uniformity or 
reciprocity requirements of subsections (a), 
(b), and (c) of section 6751 of this title; and 

(2) the NAIC has not approved the Associa-
tion’s bylaws as required by section 6758 of 
this title or is unable to operate or supervise 
the Association, or the Association is not con-
ducting its activities as required under this 
Act. 

(b) Board appointments 

If the repeals required by subsection (a) of this 
section are implemented, the following shall 
apply: 

(1) General appointment power 

The President, with the advice and consent 
of the Senate, shall appoint the members of 
the Association’s Board established under sec-
tion 6756 of this title from lists of candidates 
recommended to the President by the NAIC. 

(2) Procedures for obtaining NAIC appoint-
ment recommendations 

(A) Initial determination and recommenda-
tions 

After the date on which the provisions of 
subsection (a) of this section take effect, the 
NAIC shall, not later than 60 days there-
after, provide a list of recommended can-
didates to the President. If the NAIC fails to 
provide a list by that date, or if any list that 
is provided does not include at least 14 rec-
ommended candidates or comply with the re-
quirements of section 6756(c) of this title, 
the President shall, with the advice and con-
sent of the Senate, make the requisite ap-
pointments without considering the views of 
the NAIC. 

(B) Subsequent appointments 

After the initial appointments, the NAIC 
shall provide a list of at least six rec-
ommended candidates for the Board to the 
President by January 15 of each subsequent 
year. If the NAIC fails to provide a list by 
that date, or if any list that is provided does 
not include at least six recommended can-
didates or comply with the requirements of 
section 6756(c) of this title, the President, 
with the advice and consent of the Senate, 
shall make the requisite appointments with-
out considering the views of the NAIC. 

(C) Presidential oversight 

(i) Removal 

If the President determines that the As-
sociation is not acting in the interests of 
the public, the President may remove the 
entire existing Board for the remainder of 
the term to which the members of the 
Board were appointed and appoint, with 
the advice and consent of the Senate, new 
members to fill the vacancies on the Board 
for the remainder of such terms. 

(ii) Suspension of rules or actions 

The President, or a person designated by 
the President for such purpose, may sus-
pend the effectiveness of any rule, or pro-
hibit any action, of the Association which 
the President or the designee determines 
is contrary to the public interest. 

(c) Annual report 

As soon as practicable after the close of each 
fiscal year, the Association shall submit to the 
President and to the Congress a written report 
relative to the conduct of its business, and the 
exercise of the other rights and powers granted 
by this subchapter, during such fiscal year. Such 
report shall include financial statements setting 
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forth the financial position of the Association at 
the end of such fiscal year and the results of its 
operations (including the source and application 
of its funds) for such fiscal year. 

(Pub. L. 106–102, title III, § 332, Nov. 12, 1999, 113 
Stat. 1431.) 

REFERENCES IN TEXT 

This Act, referred to in subsec. (a)(2), is Pub. L. 

106–102, Nov. 12, 1999, 113 Stat. 1338, known as the 

Gramm-Leach-Bliley Act. For complete classification 

of this Act to the Code, see Short Title of 1999 Amend-

ment note set out under section 1811 of Title 12, Banks 

and Banking, and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6756 of this title. 

§ 6763. Relationship to State law 

(a) Preemption of State laws 

State laws, regulations, provisions, or other 
actions purporting to regulate insurance produc-
ers shall be preempted as provided in subsection 
(b) of this section. 

(b) Prohibited actions 

No State shall— 
(1) impede the activities of, take any action 

against, or apply any provision of law or regu-
lation to, any insurance producer because that 
insurance producer or any affiliate plans to 
become, has applied to become, or is a member 
of the Association; 

(2) impose any requirement upon a member 
of the Association that it pay different fees to 
be licensed or otherwise qualified to do busi-
ness in that State, including bonding require-
ments, based on its residency; 

(3) impose any licensing, appointment, in-
tegrity, personal or corporate qualifications, 
education, training, experience, residency, or 
continuing education requirement upon a 
member of the Association that is different 
from the criteria for membership in the Asso-
ciation or renewal of such membership, except 
that countersignature requirements imposed 
on nonresident producers shall not be deemed 
to have the effect of limiting or conditioning 
a producer’s activities because of its residence 
or place of operations under this section; or 

(4) implement the procedures of such State’s 
system of licensing or renewing the licenses of 
insurance producers in a manner different 
from the authority of the Association under 
section 6755 of this title. 

(c) Savings provision 

Except as provided in subsections (a) and (b) of 
this section, no provision of this section shall be 
construed as altering or affecting the continuing 
effectiveness of any law, regulation, provision, 
or other action of any State which purports to 
regulate insurance producers, including any 
such law, regulation, provision, or action which 
purports to regulate unfair trade practices or es-
tablish consumer protections, including 
countersignature laws. 

(Pub. L. 106–102, title III, § 333, Nov. 12, 1999, 113 
Stat. 1432.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6764 of this title. 

§ 6764. Coordination with other regulators 

(a) Coordination with State insurance regulators 

The Association shall have the authority to— 
(1) issue uniform insurance producer applica-

tions and renewal applications that may be 
used to apply for the issuance or removal of 
State licenses, while preserving the ability of 
each State to impose such conditions on the 
issuance or renewal of a license as are consist-
ent with section 6763 of this title; 

(2) establish a central clearinghouse through 
which members of the Association may apply 
for the issuance or renewal of licenses in mul-
tiple States; and 

(3) establish or utilize a national database 
for the collection of regulatory information 
concerning the activities of insurance produc-
ers. 

(b) Coordination with the National Association 
of Securities Dealers 

The Association shall coordinate with the Na-
tional Association of Securities Dealers in order 
to ease any administrative burdens that fall on 
persons that are members of both associations, 
consistent with the purposes of this subchapter 
and the Federal securities laws. 

(Pub. L. 106–102, title III, § 334, Nov. 12, 1999, 113 
Stat. 1433.) 

§ 6765. Judicial review 

(a) Jurisdiction 

The appropriate United States district court 
shall have exclusive jurisdiction over litigation 
involving the Association, including disputes be-
tween the Association and its members that 
arise under this subchapter. Suits brought in 
State court involving the Association shall be 
deemed to have arisen under Federal law and 
therefore be subject to jurisdiction in the appro-
priate United States district court. 

(b) Exhaustion of remedies 

An aggrieved person shall be required to ex-
haust all available administrative remedies be-
fore the Association and the NAIC before it may 
seek judicial review of an Association decision. 

(c) Standards of review 

The standards set forth in section 553 of title 
5 shall be applied whenever a rule or bylaw of 
the Association is under judicial review, and the 
standards set forth in section 554 of title 5 shall 
be applied whenever a disciplinary action of the 
Association is judicially reviewed. 

(Pub. L. 106–102, title III, § 335, Nov. 12, 1999, 113 
Stat. 1433.) 

§ 6766. Definitions 

For purposes of this subchapter, the following 
definitions shall apply: 

(1) Home State 

The term ‘‘home State’’ means the State in 
which the insurance producer maintains its 
principal place of residence and is licensed to 
act as an insurance producer. 

(2) Insurance 

The term ‘‘insurance’’ means any product, 
other than title insurance, defined or regu-
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lated as insurance by the appropriate State in-
surance regulatory authority. 

(3) Insurance producer 

The term ‘‘insurance producer’’ means any 
insurance agent or broker, surplus lines 
broker, insurance consultant, limited insur-
ance representative, and any other person that 
solicits, negotiates, effects, procures, delivers, 
renews, continues or binds policies of insur-
ance or offers advice, counsel, opinions or 
services related to insurance. 

(4) State 

The term ‘‘State’’ includes any State, the 
District of Columbia, any territory of the 
United States, Puerto Rico, Guam, American 
Samoa, the Trust Territory of the Pacific Is-
lands, the Virgin Islands, and the Northern 
Mariana Islands. 

(5) State law 

The term ‘‘State law’’ includes all laws, de-
cisions, rules, regulations, or other State ac-
tion having the effect of law, of any State. A 
law of the United States applicable only to the 
District of Columbia shall be treated as a 
State law rather than a law of the United 
States. 

(Pub. L. 106–102, title III, § 336, Nov. 12, 1999, 113 
Stat. 1433.) 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 

ISLANDS 

For termination of Trust Territory of the Pacific Is-

lands, see note set out preceding section 1681 of Title 

48, Territories and Insular Possessions. 

SUBCHAPTER IV—RENTAL CAR AGENCY 
INSURANCE ACTIVITIES 

§ 6781. Standard of regulation for motor vehicle 
rentals 

(a) Protection against retroactive application of 
regulatory and legal action 

Except as provided in subsection (b) of this 
section, during the 3-year period beginning on 
November 12, 1999, it shall be a presumption that 
no State law imposes any licensing, appoint-
ment, or education requirements on any person 
who solicits the purchase of or sells insurance 
connected with, and incidental to, the lease or 
rental of a motor vehicle. 

(b) Preeminence of State insurance law 

No provision of this section shall be construed 
as altering the validity, interpretation, con-
struction, or effect of— 

(1) any State statute; 
(2) the prospective application of any court 

judgment interpreting or applying any State 
statute; or 

(3) the prospective application of any final 
State regulation, order, bulletin, or other 
statutorily authorized interpretation or ac-
tion, 

which, by its specific terms, expressly regulates 
or exempts from regulation any person who so-
licits the purchase of or sells insurance con-
nected with, and incidental to, the short-term 
lease or rental of a motor vehicle. 

(c) Scope of application 

This section shall apply with respect to— 
(1) the lease or rental of a motor vehicle for 

a total period of 90 consecutive days or less; 
and 

(2) insurance which is provided in connection 
with, and incidentally to, such lease or rental 
for a period of consecutive days not exceeding 
the lease or rental period. 

(d) Motor vehicle defined 

For purposes of this section, the term ‘‘motor 
vehicle’’ has the same meaning as in section 
13102 of title 49. 

(Pub. L. 106–102, title III, § 341, Nov. 12, 1999, 113 
Stat. 1434.) 

CHAPTER 94—PRIVACY 

SUBCHAPTER I—DISCLOSURE OF NONPUBLIC 

PERSONAL INFORMATION 

Sec. 

6801. Protection of nonpublic personal information. 

(a) Privacy obligation policy. 

(b) Financial institutions safeguards. 

6802. Obligations with respect to disclosures of per-

sonal information. 

(a) Notice requirements. 

(b) Opt out. 

(c) Limits on reuse of information. 

(d) Limitations on the sharing of account 

number information for marketing 

purposes. 

(e) General exceptions. 

6803. Disclosure of institution privacy policy. 

(a) Disclosure required. 

(b) Information to be included. 

6804. Rulemaking. 

(a) Regulatory authority. 

(b) Authority to grant exceptions. 

6805. Enforcement. 

(a) In general. 

(b) Enforcement of section 6801. 

(c) Absence of State action. 

(d) Definitions. 

6806. Relation to other provisions. 

6807. Relation to State laws. 

(a) In general. 

(b) Greater protection under State law. 

6808. Study of information sharing among financial 

affiliates. 

(a) In general. 

(b) Consultation. 

(c) Report. 

6809. Definitions. 

SUBCHAPTER II—FRAUDULENT ACCESS TO 

FINANCIAL INFORMATION 

6821. Privacy protection for customer information 

of financial institutions. 

(a) Prohibition on obtaining customer in-

formation by false pretenses. 

(b) Prohibition on solicitation of a per-

son to obtain customer information 

from financial institution under 

false pretenses. 

(c) Nonapplicability to law enforcement 

agencies. 

(d) Nonapplicability to financial institu-

tions in certain cases. 

(e) Nonapplicability to insurance institu-

tions for investigation of insurance 

fraud. 

(f) Nonapplicability to certain types of 

customer information of financial 

institutions. 

(g) Nonapplicability to collection of child 

support judgments. 
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Sec. 

6822. Administrative enforcement. 

(a) Enforcement by Federal Trade Com-

mission. 

(b) Enforcement by other agencies in cer-

tain cases. 

6823. Criminal penalty. 

(a) In general. 

(b) Enhanced penalty for aggravated 

cases. 

6824. Relation to State laws. 

(a) In general. 

(b) Greater protection under State law. 

6825. Agency guidance. 

6826. Reports. 

(a) Report to the Congress. 

(b) Annual report by administering agen-

cies. 

6827. Definitions. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in title 7 section 7b–2. 

SUBCHAPTER I—DISCLOSURE OF 
NONPUBLIC PERSONAL INFORMATION 

§ 6801. Protection of nonpublic personal informa-
tion 

(a) Privacy obligation policy 

It is the policy of the Congress that each fi-
nancial institution has an affirmative and con-
tinuing obligation to respect the privacy of its 
customers and to protect the security and con-
fidentiality of those customers’ nonpublic per-
sonal information. 

(b) Financial institutions safeguards 

In furtherance of the policy in subsection (a) 
of this section, each agency or authority de-
scribed in section 6805(a) of this title shall estab-
lish appropriate standards for the financial in-
stitutions subject to their jurisdiction relating 
to administrative, technical, and physical safe-
guards— 

(1) to insure the security and confidentiality 
of customer records and information; 

(2) to protect against any anticipated 
threats or hazards to the security or integrity 
of such records; and 

(3) to protect against unauthorized access to 
or use of such records or information which 
could result in substantial harm or inconven-
ience to any customer. 

(Pub. L. 106–102, title V, § 501, Nov. 12, 1999, 113 
Stat. 1436.) 

EFFECTIVE DATE 

Pub. L. 106–102, title V, § 510, Nov. 12, 1999, 113 Stat. 

1445, provided that: ‘‘This subtitle [subtitle A 

(§§ 501–510) of title V of Pub. L. 106–102, enacting this 

subchapter and amending section 1681s of this title] 

shall take effect 6 months after the date on which rules 

are required to be prescribed under section 504(a)(3) [15 

U.S.C. 6804(a)(3)], except— 

‘‘(1) to the extent that a later date is specified in 

the rules prescribed under section 504; and 

‘‘(2) that sections 504 [15 U.S.C. 6804] and 506 [enact-

ing section 6806 of this title and amending section 

1681s of this title] shall be effective upon enactment 

[Nov. 12, 1999].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6803, 6805 of this 

title. 

§ 6802. Obligations with respect to disclosures of 
personal information 

(a) Notice requirements 

Except as otherwise provided in this sub-
chapter, a financial institution may not, di-
rectly or through any affiliate, disclose to a 
nonaffiliated third party any nonpublic personal 
information, unless such financial institution 
provides or has provided to the consumer a no-
tice that complies with section 6803 of this title. 

(b) Opt out 

(1) In general 

A financial institution may not disclose 
nonpublic personal information to a non-
affiliated third party unless— 

(A) such financial institution clearly and 
conspicuously discloses to the consumer, in 
writing or in electronic form or other form 
permitted by the regulations prescribed 
under section 6804 of this title, that such in-
formation may be disclosed to such third 
party; 

(B) the consumer is given the opportunity, 
before the time that such information is ini-
tially disclosed, to direct that such informa-
tion not be disclosed to such third party; and 

(C) the consumer is given an explanation 
of how the consumer can exercise that non-
disclosure option. 

(2) Exception 

This subsection shall not prevent a financial 
institution from providing nonpublic personal 
information to a nonaffiliated third party to 
perform services for or functions on behalf of 
the financial institution, including marketing 
of the financial institution’s own products or 
services, or financial products or services of-
fered pursuant to joint agreements between 
two or more financial institutions that com-
ply with the requirements imposed by the reg-
ulations prescribed under section 6804 of this 
title, if the financial institution fully discloses 
the providing of such information and enters 
into a contractual agreement with the third 
party that requires the third party to main-
tain the confidentiality of such information. 

(c) Limits on reuse of information 

Except as otherwise provided in this sub-
chapter, a nonaffiliated third party that re-
ceives from a financial institution nonpublic 
personal information under this section shall 
not, directly or through an affiliate of such re-
ceiving third party, disclose such information to 
any other person that is a nonaffiliated third 
party of both the financial institution and such 
receiving third party, unless such disclosure 
would be lawful if made directly to such other 
person by the financial institution. 

(d) Limitations on the sharing of account num-
ber information for marketing purposes 

A financial institution shall not disclose, 
other than to a consumer reporting agency, an 
account number or similar form of access num-
ber or access code for a credit card account, de-
posit account, or transaction account of a con-
sumer to any nonaffiliated third party for use in 
telemarketing, direct mail marketing, or other 
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marketing through electronic mail to the con-
sumer. 

(e) General exceptions 

Subsections (a) and (b) of this section shall 
not prohibit the disclosure of nonpublic personal 
information— 

(1) as necessary to effect, administer, or en-
force a transaction requested or authorized by 
the consumer, or in connection with— 

(A) servicing or processing a financial 
product or service requested or authorized 
by the consumer; 

(B) maintaining or servicing the consum-
er’s account with the financial institution, 
or with another entity as part of a private 
label credit card program or other extension 
of credit on behalf of such entity; or 

(C) a proposed or actual securitization, 
secondary market sale (including sales of 
servicing rights), or similar transaction re-
lated to a transaction of the consumer; 

(2) with the consent or at the direction of 
the consumer; 

(3)(A) to protect the confidentiality or secu-
rity of the financial institution’s records per-
taining to the consumer, the service or prod-
uct, or the transaction therein; (B) to protect 
against or prevent actual or potential fraud, 
unauthorized transactions, claims, or other li-
ability; (C) for required institutional risk con-
trol, or for resolving customer disputes or in-
quiries; (D) to persons holding a legal or bene-
ficial interest relating to the consumer; or (E) 
to persons acting in a fiduciary or representa-
tive capacity on behalf of the consumer; 

(4) to provide information to insurance rate 
advisory organizations, guaranty funds or 
agencies, applicable rating agencies of the fi-
nancial institution, persons assessing the in-
stitution’s compliance with industry stand-
ards, and the institution’s attorneys, account-
ants, and auditors; 

(5) to the extent specifically permitted or re-
quired under other provisions of law and in ac-
cordance with the Right to Financial Privacy 
Act of 1978 [12 U.S.C. 3401 et seq.], to law en-
forcement agencies (including a Federal func-
tional regulator, the Secretary of the Treas-
ury with respect to subchapter II of chapter 53 
of title 31, and chapter 2 of title I of Public 
Law 91–508 (12 U.S.C. 1951–1959), a State insur-
ance authority, or the Federal Trade Commis-
sion), self-regulatory organizations, or for an 
investigation on a matter related to public 
safety; 

(6)(A) to a consumer reporting agency in ac-
cordance with the Fair Credit Reporting Act 
[15 U.S.C. 1681 et seq.], or (B) from a consumer 
report reported by a consumer reporting agen-
cy; 

(7) in connection with a proposed or actual 
sale, merger, transfer, or exchange of all or a 
portion of a business or operating unit if the 
disclosure of nonpublic personal information 
concerns solely consumers of such business or 
unit; or 

(8) to comply with Federal, State, or local 
laws, rules, and other applicable legal require-
ments; to comply with a properly authorized 
civil, criminal, or regulatory investigation or 

subpoena or summons by Federal, State, or 
local authorities; or to respond to judicial 
process or government regulatory authorities 
having jurisdiction over the financial institu-
tion for examination, compliance, or other 
purposes as authorized by law. 

(Pub. L. 106–102, title V, § 502, Nov. 12, 1999, 113 
Stat. 1437.) 

REFERENCES IN TEXT 

This subchapter, referred to in subsecs. (a) and (c), 

was in the original ‘‘this subtitle’’, meaning subtitle A 

(§ 501 et seq.) of title V of Pub. L. 106–102, Nov. 12, 1999, 

113 Stat. 1436, which enacted this subchapter and 

amended section 1681s of this title. For complete classi-

fication of subtitle A to the Code, see Tables. 

The Right to Financial Privacy Act of 1978, referred 

to in subsec. (e)(5), is title XI of Pub. L. 95–630, Nov. 10, 

1978, 92 Stat. 3697, as amended, which is classified gen-

erally to chapter 35 (§ 3401 et seq.) of Title 12, Banks and 

Banking. For complete classification of this Act to the 

Code, see Short Title note set out under section 3401 of 

Title 12 and Tables. 

Chapter 2 of title I of Public Law 91–508, referred to 

in subsec. (e)(5), is chapter 2 (§§ 121–129) of title I of Pub. 

L. 91–508, Oct. 26, 1970, 84 Stat. 1116, which is classified 

generally to chapter 21 (§ 1951 et seq.) of Title 12, Banks 

and Banking. For complete classification of chapter 2 

to the Code, see Tables. 

The Fair Credit Reporting Act, referred to in subsec. 

(e)(6)(A), is title VI of Pub. L. 90–321, as added by Pub. 

L. 91–508, title VI, § 601, Oct. 26, 1970, 84 Stat. 1127, as 

amended, which is classified generally to subchapter III 

(§ 1681 et seq.) of chapter 41 of this title. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 1601 of this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6803, 6804, 6809 

of this title. 

§ 6803. Disclosure of institution privacy policy 

(a) Disclosure required 

At the time of establishing a customer rela-
tionship with a consumer and not less than an-
nually during the continuation of such relation-
ship, a financial institution shall provide a clear 
and conspicuous disclosure to such consumer, in 
writing or in electronic form or other form per-
mitted by the regulations prescribed under sec-
tion 6804 of this title, of such financial institu-
tion’s policies and practices with respect to— 

(1) disclosing nonpublic personal informa-
tion to affiliates and nonaffiliated third par-
ties, consistent with section 6802 of this title, 
including the categories of information that 
may be disclosed; 

(2) disclosing nonpublic personal informa-
tion of persons who have ceased to be cus-
tomers of the financial institution; and 

(3) protecting the nonpublic personal infor-
mation of consumers. 

Such disclosures shall be made in accordance 
with the regulations prescribed under section 
6804 of this title. 

(b) Information to be included 

The disclosure required by subsection (a) of 
this section shall include— 

(1) the policies and practices of the institu-
tion with respect to disclosing nonpublic per-
sonal information to nonaffiliated third par-
ties, other than agents of the institution, con-
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sistent with section 6802 of this title, and in-
cluding— 

(A) the categories of persons to whom the 
information is or may be disclosed, other 
than the persons to whom the information 
may be provided pursuant to section 6802(e) 
of this title; and 

(B) the policies and practices of the insti-
tution with respect to disclosing of non-
public personal information of persons who 
have ceased to be customers of the financial 
institution; 

(2) the categories of nonpublic personal in-
formation that are collected by the financial 
institution; 

(3) the policies that the institution main-
tains to protect the confidentiality and secu-
rity of nonpublic personal information in ac-
cordance with section 6801 of this title; and 

(4) the disclosures required, if any, under 
section 1681a(d)(2)(A)(iii) of this title. 

(Pub. L. 106–102, title V, § 503, Nov. 12, 1999, 113 
Stat. 1439.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6802 of this title. 

§ 6804. Rulemaking 

(a) Regulatory authority 

(1) Rulemaking 

The Federal banking agencies, the National 
Credit Union Administration, the Secretary of 
the Treasury, the Securities and Exchange 
Commission, and the Federal Trade Commis-
sion shall each prescribe, after consultation as 
appropriate with representatives of State in-
surance authorities designated by the Na-
tional Association of Insurance Commis-
sioners, such regulations as may be necessary 
to carry out the purposes of this subchapter 
with respect to the financial institutions sub-
ject to their jurisdiction under section 6805 of 
this title. 

(2) Coordination, consistency, and comparabil-
ity 

Each of the agencies and authorities re-
quired under paragraph (1) to prescribe regula-
tions shall consult and coordinate with the 
other such agencies and authorities for the 
purposes of assuring, to the extent possible, 
that the regulations prescribed by each such 
agency and authority are consistent and com-
parable with the regulations prescribed by the 
other such agencies and authorities. 

(3) Procedures and deadline 

Such regulations shall be prescribed in ac-
cordance with applicable requirements of title 
5 and shall be issued in final form not later 
than 6 months after November 12, 1999. 

(b) Authority to grant exceptions 

The regulations prescribed under subsection 
(a) of this section may include such additional 
exceptions to subsections (a) through (d) of sec-
tion 6802 of this title as are deemed consistent 
with the purposes of this subchapter. 

(Pub. L. 106–102, title V, § 504, Nov. 12, 1999, 113 
Stat. 1439.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6802, 6803, 6809 

of this title. 

§ 6805. Enforcement 

(a) In general 

This subchapter and the regulations pre-
scribed thereunder shall be enforced by the Fed-
eral functional regulators, the State insurance 
authorities, and the Federal Trade Commission 
with respect to financial institutions and other 
persons subject to their jurisdiction under appli-
cable law, as follows: 

(1) Under section 1818 of title 12, in the case 
of— 

(A) national banks, Federal branches and 
Federal agencies of foreign banks, and any 
subsidiaries of such entities (except brokers, 
dealers, persons providing insurance, invest-
ment companies, and investment advisers), 
by the Office of the Comptroller of the Cur-
rency; 

(B) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign 
banks), commercial lending companies 
owned or controlled by foreign banks, orga-
nizations operating under section 25 or 25A 
of the Federal Reserve Act [12 U.S.C. 601 et 
seq., 611 et seq.], and bank holding compa-
nies and their nonbank subsidiaries or affili-
ates (except brokers, dealers, persons provid-
ing insurance, investment companies, and 
investment advisers), by the Board of Gov-
ernors of the Federal Reserve System; 

(C) banks insured by the Federal Deposit 
Insurance Corporation (other than members 
of the Federal Reserve System), insured 
State branches of foreign banks, and any 
subsidiaries of such entities (except brokers, 
dealers, persons providing insurance, invest-
ment companies, and investment advisers), 
by the Board of Directors of the Federal De-
posit Insurance Corporation; and 

(D) savings associations the deposits of 
which are insured by the Federal Deposit In-
surance Corporation, and any subsidiaries of 
such savings associations (except brokers, 
dealers, persons providing insurance, invest-
ment companies, and investment advisers), 
by the Director of the Office of Thrift Super-
vision. 

(2) Under the Federal Credit Union Act [12 
U.S.C. 1751 et seq.], by the Board of the Na-
tional Credit Union Administration with re-
spect to any federally insured credit union, 
and any subsidiaries of such an entity. 

(3) Under the Securities Exchange Act of 1934 
[15 U.S.C. 78a et seq.], by the Securities and 
Exchange Commission with respect to any 
broker or dealer. 

(4) Under the Investment Company Act of 
1940 [15 U.S.C. 80a–1 et seq.], by the Securities 
and Exchange Commission with respect to in-
vestment companies. 

(5) Under the Investment Advisers Act of 
1940 [15 U.S.C. 80b–1 et seq.], by the Securities 
and Exchange Commission with respect to in-
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vestment advisers registered with the Com-
mission under such Act. 

(6) Under State insurance law, in the case of 
any person engaged in providing insurance, by 
the applicable State insurance authority of 
the State in which the person is domiciled, 
subject to section 6701 of this title. 

(7) Under the Federal Trade Commission Act 
[15 U.S.C. 41 et seq.], by the Federal Trade 
Commission for any other financial institu-
tion or other person that is not subject to the 
jurisdiction of any agency or authority under 
paragraphs (1) through (6) of this subsection. 

(b) Enforcement of section 6801 

(1) In general 

Except as provided in paragraph (2), the 
agencies and authorities described in sub-
section (a) of this section shall implement the 
standards prescribed under section 6801(b) of 
this title in the same manner, to the extent 
practicable, as standards prescribed pursuant 
to section 1831p–1(a) of title 12 are imple-
mented pursuant to such section. 

(2) Exception 

The agencies and authorities described in 
paragraphs (3), (4), (5), (6), and (7) of subsection 
(a) of this section shall implement the stand-
ards prescribed under section 6801(b) of this 
title by rule with respect to the financial in-
stitutions and other persons subject to their 
respective jurisdictions under subsection (a) of 
this section. 

(c) Absence of State action 

If a State insurance authority fails to adopt 
regulations to carry out this subchapter, such 
State shall not be eligible to override, pursuant 
to section 1831x(g)(2)(B)(iii) of title 12, the insur-
ance customer protection regulations prescribed 
by a Federal banking agency under section 
1831x(a) of title 12. 

(d) Definitions 

The terms used in subsection (a)(1) of this sec-
tion that are not defined in this subchapter or 
otherwise defined in section 1813(s) of title 12 
shall have the same meaning as given in section 
3101 of title 12. 

(Pub. L. 106–102, title V, § 505, Nov. 12, 1999, 113 
Stat. 1440.) 

REFERENCES IN TEXT 

Section 25 of the Federal Reserve Act, referred to in 

subsec. (a)(1)(B), is classified to subchapter I (§ 601 et 

seq.) of chapter 6 of Title 12, Banks and Banking. Sec-

tion 25A of the Federal Reserve Act is classified to sub-

chapter II (§ 611 et seq.) of chapter 6 of Title 12. 

The Federal Credit Union Act, referred to in subsec. 

(a)(2), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see section 

1751 of Title 12 and Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (a)(3), is act June 6, 1934, ch. 404, 48 Stat. 881, as 

amended, which is classified principally to chapter 2B 

(§ 78a et seq.) of this title. For complete classification 

of this Act to the Code, see section 78a of this title and 

Tables. 

The Investment Company Act of 1940, referred to in 

subsec. (a)(4), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 

The Investment Advisers Act of 1940, referred to in 

subsec. (a)(5), is title II of act Aug. 22, 1940, ch. 686, 54 

Stat. 847, as amended, which is classified generally to 

subchapter II (§ 80b–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80b–20 of this title and Tables. 

The Federal Trade Commission Act, referred to in 

subsec. (a)(7), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 

as amended, which is classified generally to subchapter 

I (§ 41 et seq.) of chapter 2 of this title. For complete 

classification of this Act to the Code, see section 58 of 

this title and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6801, 6804, 6807 

of this title. 

§ 6806. Relation to other provisions 

Except for the amendments made by sub-
sections (a) and (b), nothing in this chapter shall 
be construed to modify, limit, or supersede the 
operation of the Fair Credit Reporting Act [15 
U.S.C. 1681 et seq.], and no inference shall be 
drawn on the basis of the provisions of this 
chapter regarding whether information is trans-
action or experience information under section 
603 of such Act [15 U.S.C. 1681a]. 

(Pub. L. 106–102, title V, § 506(c), Nov. 12, 1999, 113 
Stat. 1442.) 

REFERENCES IN TEXT 

Amendments made by subsections (a) and (b), re-

ferred to in text, means amendments made by section 

506(a) and (b) of Pub. L. 106–102, which amended section 

1681s of this title. 

This chapter, referred to in text, was in the original 

‘‘this title’’, meaning title V of Pub. L. 106–102, Nov. 12, 

1999, 113 Stat. 1436, as amended, which enacted this 

chapter and amended section 1681s of this title. For 

complete classification of title V to the Code, see 

Tables. 

The Fair Credit Reporting Act, referred to in text, is 

title VI of Pub. L. 90–321, as added by Pub. L. 91–508, 

title VI, § 601, Oct. 26, 1970, 84 Stat. 1127, as amended, 

which is classified generally to subchapter III (§ 1681 et 

seq.) of chapter 41 of this title. For complete classifica-

tion of this Act to the Code, see Short Title note set 

out under section 1601 of this title and Tables. 

§ 6807. Relation to State laws 

(a) In general 

This subchapter and the amendments made by 
this subchapter shall not be construed as super-
seding, altering, or affecting any statute, regu-
lation, order, or interpretation in effect in any 
State, except to the extent that such statute, 
regulation, order, or interpretation is inconsist-
ent with the provisions of this subchapter, and 
then only to the extent of the inconsistency. 

(b) Greater protection under State law 

For purposes of this section, a State statute, 
regulation, order, or interpretation is not incon-
sistent with the provisions of this subchapter if 
the protection such statute, regulation, order, 
or interpretation affords any person is greater 
than the protection provided under this sub-
chapter and the amendments made by this sub-
chapter, as determined by the Federal Trade 
Commission, after consultation with the agency 
or authority with jurisdiction under section 



Page 1667 TITLE 15—COMMERCE AND TRADE § 6809 

6805(a) of this title of either the person that ini-
tiated the complaint or that is the subject of the 
complaint, on its own motion or upon the peti-
tion of any interested party. 

(Pub. L. 106–102, title V, § 507, Nov. 12, 1999, 113 
Stat. 1442.) 

REFERENCES IN TEXT 

This subchapter, referred to in text, was in the origi-

nal ‘‘this subtitle’’, meaning subtitle A (§§ 501–510) of 

title V of Pub. L. 106–102, Nov. 12, 1999, 113 Stat. 1436, 

which enacted this subchapter and amended section 

1681s of this title. For complete classification of sub-

title A to the Code, see Tables. 

§ 6808. Study of information sharing among fi-
nancial affiliates 

(a) In general 

The Secretary of the Treasury, in conjunction 
with the Federal functional regulators and the 
Federal Trade Commission, shall conduct a 
study of information sharing practices among fi-
nancial institutions and their affiliates. Such 
study shall include— 

(1) the purposes for the sharing of confiden-
tial customer information with affiliates or 
with nonaffiliated third parties; 

(2) the extent and adequacy of security pro-
tections for such information; 

(3) the potential risks for customer privacy 
of such sharing of information; 

(4) the potential benefits for financial insti-
tutions and affiliates of such sharing of infor-
mation; 

(5) the potential benefits for customers of 
such sharing of information; 

(6) the adequacy of existing laws to protect 
customer privacy; 

(7) the adequacy of financial institution pri-
vacy policy and privacy rights disclosure 
under existing law; 

(8) the feasibility of different approaches, in-
cluding opt-out and opt-in, to permit cus-
tomers to direct that confidential information 
not be shared with affiliates and nonaffiliated 
third parties; and 

(9) the feasibility of restricting sharing of 
information for specific uses or of permitting 
customers to direct the uses for which infor-
mation may be shared. 

(b) Consultation 

The Secretary shall consult with representa-
tives of State insurance authorities designated 
by the National Association of Insurance Com-
missioners, and also with financial services in-
dustry, consumer organizations and privacy 
groups, and other representatives of the general 
public, in formulating and conducting the study 
required by subsection (a) of this section. 

(c) Report 

On or before January 1, 2002, the Secretary 
shall submit a report to the Congress containing 
the findings and conclusions of the study re-
quired under subsection (a) of this section, to-
gether with such recommendations for legisla-
tive or administrative action as may be appro-
priate. 

(Pub. L. 106–102, title V, § 508, Nov. 12, 1999, 113 
Stat. 1442.) 

§ 6809. Definitions 

As used in this subchapter: 

(1) Federal banking agency 

The term ‘‘Federal banking agency’’ has the 
same meaning as given in section 1813 of title 
12. 

(2) Federal functional regulator 

The term ‘‘Federal functional regulator’’ 
means— 

(A) the Board of Governors of the Federal 
Reserve System; 

(B) the Office of the Comptroller of the 
Currency; 

(C) the Board of Directors of the Federal 
Deposit Insurance Corporation; 

(D) the Director of the Office of Thrift Su-
pervision; 

(E) the National Credit Union Administra-
tion Board; and 

(F) the Securities and Exchange Commis-
sion. 

(3) Financial institution 

(A) In general 

The term ‘‘financial institution’’ means 
any institution the business of which is en-
gaging in financial activities as described in 
section 1843(k) of title 12. 

(B) Persons subject to CFTC regulation 

Notwithstanding subparagraph (A), the 
term ‘‘financial institution’’ does not in-
clude any person or entity with respect to 
any financial activity that is subject to the 
jurisdiction of the Commodity Futures Trad-
ing Commission under the Commodity Ex-
change Act [7 U.S.C. 1 et seq.]. 

(C) Farm credit institutions 

Notwithstanding subparagraph (A), the 
term ‘‘financial institution’’ does not in-
clude the Federal Agricultural Mortgage 
Corporation or any entity chartered and op-
erating under the Farm Credit Act of 1971 [12 
U.S.C. 2001 et seq.]. 

(D) Other secondary market institutions 

Notwithstanding subparagraph (A), the 
term ‘‘financial institution’’ does not in-
clude institutions chartered by Congress 
specifically to engage in transactions de-
scribed in section 6802(e)(1)(C) of this title, 
as long as such institutions do not sell or 
transfer nonpublic personal information to a 
nonaffiliated third party. 

(4) Nonpublic personal information 

(A) The term ‘‘nonpublic personal informa-
tion’’ means personally identifiable financial 
information— 

(i) provided by a consumer to a financial 
institution; 

(ii) resulting from any transaction with 
the consumer or any service performed for 
the consumer; or 

(iii) otherwise obtained by the financial in-
stitution. 

(B) Such term does not include publicly 
available information, as such term is defined 
by the regulations prescribed under section 
6804 of this title. 
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(C) Notwithstanding subparagraph (B), such 
term— 

(i) shall include any list, description, or 
other grouping of consumers (and publicly 
available information pertaining to them) 
that is derived using any nonpublic personal 
information other than publicly available 
information; but 

(ii) shall not include any list, description, 
or other grouping of consumers (and publicly 
available information pertaining to them) 
that is derived without using any nonpublic 
personal information. 

(5) Nonaffiliated third party 

The term ‘‘nonaffiliated third party’’ means 
any entity that is not an affiliate of, or relat-
ed by common ownership or affiliated by cor-
porate control with, the financial institution, 
but does not include a joint employee of such 
institution. 

(6) Affiliate 

The term ‘‘affiliate’’ means any company 
that controls, is controlled by, or is under 
common control with another company. 

(7) Necessary to effect, administer, or enforce 

The term ‘‘as necessary to effect, admin-
ister, or enforce the transaction’’ means— 

(A) the disclosure is required, or is a usual, 
appropriate, or acceptable method, to carry 
out the transaction or the product or service 
business of which the transaction is a part, 
and record or service or maintain the con-
sumer’s account in the ordinary course of 
providing the financial service or financial 
product, or to administer or service benefits 
or claims relating to the transaction or the 
product or service business of which it is a 
part, and includes— 

(i) providing the consumer or the con-
sumer’s agent or broker with a confirma-
tion, statement, or other record of the 
transaction, or information on the status 
or value of the financial service or finan-
cial product; and 

(ii) the accrual or recognition of incen-
tives or bonuses associated with the trans-
action that are provided by the financial 
institution or any other party; 

(B) the disclosure is required, or is one of 
the lawful or appropriate methods, to en-
force the rights of the financial institution 
or of other persons engaged in carrying out 
the financial transaction, or providing the 
product or service; 

(C) the disclosure is required, or is a usual, 
appropriate, or acceptable method, for insur-
ance underwriting at the consumer’s request 
or for reinsurance purposes, or for any of the 
following purposes as they relate to a con-
sumer’s insurance: Account administration, 
reporting, investigating, or preventing fraud 
or material misrepresentation, processing 
premium payments, processing insurance 
claims, administering insurance benefits (in-
cluding utilization review activities), par-
ticipating in research projects, or as other-
wise required or specifically permitted by 
Federal or State law; or 

(D) the disclosure is required, or is a usual, 
appropriate or acceptable method, in con-
nection with— 

(i) the authorization, settlement, billing, 
processing, clearing, transferring, rec-
onciling, or collection of amounts charged, 
debited, or otherwise paid using a debit, 
credit or other payment card, check, or ac-
count number, or by other payment 
means; 

(ii) the transfer of receivables, accounts 
or interests therein; or 

(iii) the audit of debit, credit or other 
payment information. 

(8) State insurance authority 

The term ‘‘State insurance authority’’ 
means, in the case of any person engaged in 
providing insurance, the State insurance au-
thority of the State in which the person is 
domiciled. 

(9) Consumer 

The term ‘‘consumer’’ means an individual 
who obtains, from a financial institution, fi-
nancial products or services which are to be 
used primarily for personal, family, or house-
hold purposes, and also means the legal rep-
resentative of such an individual. 

(10) Joint agreement 

The term ‘‘joint agreement’’ means a formal 
written contract pursuant to which two or 
more financial institutions jointly offer, en-
dorse, or sponsor a financial product or serv-
ice, and as may be further defined in the regu-
lations prescribed under section 6804 of this 
title. 

(11) Customer relationship 

The term ‘‘time of establishing a customer 
relationship’’ shall be defined by the regula-
tions prescribed under section 6804 of this 
title, and shall, in the case of a financial insti-
tution engaged in extending credit directly to 
consumers to finance purchases of goods or 
services, mean the time of establishing the 
credit relationship with the consumer. 

(Pub. L. 106–102, title V, § 509, Nov. 12, 1999, 113 
Stat. 1443.) 

REFERENCES IN TEXT 

The Commodity Exchange Act, referred to in par. 

(3)(B), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as 

amended, which is classified generally to chapter 1 (§ 1 

et seq.) of Title 7, Agriculture. For complete classifica-

tion of this Act to the Code, see section 1 of Title 7 and 

Tables. 

The Farm Credit Act of 1971, referred to in par. (3)(C), 

is Pub. L. 92–181, Dec. 10, 1971, 85 Stat. 583, as amended, 

which is classified generally to chapter 23 (§ 2001 et seq.) 

of Title 12, Banks and Banking. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 2001 of Title 12 and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 7 section 7b–2; title 

31 sections 5318, 5318A. 
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SUBCHAPTER II—FRAUDULENT ACCESS TO 
FINANCIAL INFORMATION 

§ 6821. Privacy protection for customer informa-
tion of financial institutions 

(a) Prohibition on obtaining customer informa-
tion by false pretenses 

It shall be a violation of this subchapter for 
any person to obtain or attempt to obtain, or 
cause to be disclosed or attempt to cause to be 
disclosed to any person, customer information 
of a financial institution relating to another 
person— 

(1) by making a false, fictitious, or fraudu-
lent statement or representation to an officer, 
employee, or agent of a financial institution; 

(2) by making a false, fictitious, or fraudu-
lent statement or representation to a cus-
tomer of a financial institution; or 

(3) by providing any document to an officer, 
employee, or agent of a financial institution, 
knowing that the document is forged, counter-
feit, lost, or stolen, was fraudulently obtained, 
or contains a false, fictitious, or fraudulent 
statement or representation. 

(b) Prohibition on solicitation of a person to ob-
tain customer information from financial in-
stitution under false pretenses 

It shall be a violation of this subchapter to re-
quest a person to obtain customer information 
of a financial institution, knowing that the per-
son will obtain, or attempt to obtain, the infor-
mation from the institution in any manner de-
scribed in subsection (a) of this section. 

(c) Nonapplicability to law enforcement agencies 

No provision of this section shall be construed 
so as to prevent any action by a law enforce-
ment agency, or any officer, employee, or agent 
of such agency, to obtain customer information 
of a financial institution in connection with the 
performance of the official duties of the agency. 

(d) Nonapplicability to financial institutions in 
certain cases 

No provision of this section shall be construed 
so as to prevent any financial institution, or any 
officer, employee, or agent of a financial institu-
tion, from obtaining customer information of 
such financial institution in the course of— 

(1) testing the security procedures or sys-
tems of such institution for maintaining the 
confidentiality of customer information; 

(2) investigating allegations of misconduct 
or negligence on the part of any officer, em-
ployee, or agent of the financial institution; or 

(3) recovering customer information of the 
financial institution which was obtained or re-
ceived by another person in any manner de-
scribed in subsection (a) or (b) of this section. 

(e) Nonapplicability to insurance institutions for 
investigation of insurance fraud 

No provision of this section shall be construed 
so as to prevent any insurance institution, or 
any officer, employee, or agency of an insurance 
institution, from obtaining information as part 
of an insurance investigation into criminal ac-
tivity, fraud, material misrepresentation, or 
material nondisclosure that is authorized for 
such institution under State law, regulation, in-
terpretation, or order. 

(f) Nonapplicability to certain types of customer 
information of financial institutions 

No provision of this section shall be construed 
so as to prevent any person from obtaining cus-
tomer information of a financial institution 
that otherwise is available as a public record 
filed pursuant to the securities laws (as defined 
in section 78c(a)(47) of this title). 

(g) Nonapplicability to collection of child sup-
port judgments 

No provision of this section shall be construed 
to prevent any State-licensed private investiga-
tor, or any officer, employee, or agent of such 
private investigator, from obtaining customer 
information of a financial institution, to the ex-
tent reasonably necessary to collect child sup-
port from a person adjudged to have been delin-
quent in his or her obligations by a Federal or 
State court, and to the extent that such action 
by a State-licensed private investigator is not 
unlawful under any other Federal or State law 
or regulation, and has been authorized by an 
order or judgment of a court of competent juris-
diction. 

(Pub. L. 106–102, title V, § 521, Nov. 12, 1999, 113 
Stat. 1446.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 6823, 6825 of this 

title. 

§ 6822. Administrative enforcement 

(a) Enforcement by Federal Trade Commission 

Except as provided in subsection (b) of this 
section, compliance with this subchapter shall 
be enforced by the Federal Trade Commission in 
the same manner and with the same power and 
authority as the Commission has under the Fair 
Debt Collection Practices Act [15 U.S.C. 1692 et 
seq.] to enforce compliance with such Act. 

(b) Enforcement by other agencies in certain 
cases 

(1) In general 

Compliance with this subchapter shall be en-
forced under— 

(A) section 8 of the Federal Deposit Insur-
ance Act [12 U.S.C. 1818], in the case of— 

(i) national banks, and Federal branches 
and Federal agencies of foreign banks, by 
the Office of the Comptroller of the Cur-
rency; 

(ii) member banks of the Federal Reserve 
System (other than national banks), 
branches and agencies of foreign banks 
(other than Federal branches, Federal 
agencies, and insured State branches of 
foreign banks), commercial lending com-
panies owned or controlled by foreign 
banks, and organizations operating under 
section 25 or 25A of the Federal Reserve 
Act [12 U.S.C. 601 et seq., 611 et seq.], by 
the Board; 

(iii) banks insured by the Federal De-
posit Insurance Corporation (other than 
members of the Federal Reserve System 
and national nonmember banks) and in-
sured State branches of foreign banks, by 
the Board of Directors of the Federal De-
posit Insurance Corporation; and 
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(iv) savings associations the deposits of 
which are insured by the Federal Deposit 
Insurance Corporation, by the Director of 
the Office of Thrift Supervision; and 

(B) the Federal Credit Union Act [12 U.S.C. 
1751 et seq.], by the Administrator of the Na-
tional Credit Union Administration with re-
spect to any Federal credit union. 

(2) Violations of this subchapter treated as vio-
lations of other laws 

For the purpose of the exercise by any agen-
cy referred to in paragraph (1) of its powers 
under any Act referred to in that paragraph, a 
violation of this subchapter shall be deemed to 
be a violation of a requirement imposed under 
that Act. In addition to its powers under any 
provision of law specifically referred to in 
paragraph (1), each of the agencies referred to 
in that paragraph may exercise, for the pur-
pose of enforcing compliance with this sub-
chapter, any other authority conferred on 
such agency by law. 

(Pub. L. 106–102, title V, § 522, Nov. 12, 1999, 113 
Stat. 1447.) 

REFERENCES IN TEXT 

The Fair Debt Collection Practices Act, referred to in 

subsec. (a), is title VIII of Pub. L. 90–321, as added by 

Pub. L. 95–109, Sept. 20, 1977, 91 Stat. 874, as amended, 

which is classified generally to subchapter V (§ 1692 et 

seq.) of chapter 41 of this title. For complete classifica-

tion of this Act to the Code, see Short Title note set 

out under section 1601 of this title and Tables. 
Section 25 of the Federal Reserve Act, referred to in 

subsec. (b)(1)(A)(ii), is classified to subchapter I (§ 601 et 

seq.) of chapter 6 of Title 12, Banks and Banking. Sec-

tion 25A of the Federal Reserve Act is classified to sub-

chapter II (§ 611 et seq.) of chapter 6 of Title 12. 
The Federal Credit Union Act, referred to in subsec. 

(b)(1)(B), is act June 26, 1934, ch. 750, 48 Stat. 1216, as 

amended, which is classified generally to chapter 14 

(§ 1751 et seq.) of Title 12, Banks and Banking. For com-

plete classification of this Act to the Code, see section 

1751 of Title 12 and Tables. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6824 of this title. 

§ 6823. Criminal penalty 

(a) In general 

Whoever knowingly and intentionally vio-
lates, or knowingly and intentionally attempts 
to violate, section 6821 of this title shall be fined 
in accordance with title 18 or imprisoned for not 
more than 5 years, or both. 

(b) Enhanced penalty for aggravated cases 

Whoever violates, or attempts to violate, sec-
tion 6821 of this title while violating another 
law of the United States or as part of a pattern 
of any illegal activity involving more than 
$100,000 in a 12-month period shall be fined twice 
the amount provided in subsection (b)(3) or (c)(3) 
(as the case may be) of section 3571 of title 18, 
imprisoned for not more than 10 years, or both. 

(Pub. L. 106–102, title V, § 523, Nov. 12, 1999, 113 
Stat. 1448.) 

§ 6824. Relation to State laws 

(a) In general 

This subchapter shall not be construed as su-
perseding, altering, or affecting the statutes, 

regulations, orders, or interpretations in effect 
in any State, except to the extent that such 
statutes, regulations, orders, or interpretations 
are inconsistent with the provisions of this sub-
chapter, and then only to the extent of the in-
consistency. 

(b) Greater protection under State law 

For purposes of this section, a State statute, 
regulation, order, or interpretation is not incon-
sistent with the provisions of this subchapter if 
the protection such statute, regulation, order, 
or interpretation affords any person is greater 
than the protection provided under this sub-
chapter as determined by the Federal Trade 
Commission, after consultation with the agency 
or authority with jurisdiction under section 6822 
of this title of either the person that initiated 
the complaint or that is the subject of the com-
plaint, on its own motion or upon the petition of 
any interested party. 

(Pub. L. 106–102, title V, § 524, Nov. 12, 1999, 113 
Stat. 1448.) 

§ 6825. Agency guidance 

In furtherance of the objectives of this sub-
chapter, each Federal banking agency (as de-
fined in section 1813(z) of title 12), the National 
Credit Union Administration, and the Securities 
and Exchange Commission or self-regulatory or-
ganizations, as appropriate, shall review regula-
tions and guidelines applicable to financial in-
stitutions under their respective jurisdictions 
and shall prescribe such revisions to such regu-
lations and guidelines as may be necessary to 
ensure that such financial institutions have 
policies, procedures, and controls in place to 
prevent the unauthorized disclosure of customer 
financial information and to deter and detect 
activities proscribed under section 6821 of this 
title. 

(Pub. L. 106–102, title V, § 525, Nov. 12, 1999, 113 
Stat. 1448.) 

§ 6826. Reports 

(a) Report to the Congress 

Before the end of the 18-month period begin-
ning on November 12, 1999, the Comptroller Gen-
eral, in consultation with the Federal Trade 
Commission, Federal banking agencies, the Na-
tional Credit Union Administration, the Securi-
ties and Exchange Commission, appropriate Fed-
eral law enforcement agencies, and appropriate 
State insurance regulators, shall submit to the 
Congress a report on the following: 

(1) The efficacy and adequacy of the rem-
edies provided in this subchapter in addressing 
attempts to obtain financial information by 
fraudulent means or by false pretenses. 

(2) Any recommendations for additional leg-
islative or regulatory action to address 
threats to the privacy of financial information 
created by attempts to obtain information by 
fraudulent means or false pretenses. 

(b) Annual report by administering agencies 

The Federal Trade Commission and the Attor-
ney General shall submit to Congress an annual 
report on number and disposition of all enforce-
ment actions taken pursuant to this subchapter. 
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(Pub. L. 106–102, title V, § 526, Nov. 12, 1999, 113 
Stat. 1448.) 

§ 6827. Definitions 

For purposes of this subchapter, the following 
definitions shall apply: 

(1) Customer 

The term ‘‘customer’’ means, with respect to 
a financial institution, any person (or author-
ized representative of a person) to whom the 
financial institution provides a product or 
service, including that of acting as a fiduciary. 

(2) Customer information of a financial institu-
tion 

The term ‘‘customer information of a finan-
cial institution’’ means any information main-
tained by or for a financial institution which 
is derived from the relationship between the 
financial institution and a customer of the fi-
nancial institution and is identified with the 
customer. 

(3) Document 

The term ‘‘document’’ means any informa-
tion in any form. 

(4) Financial institution 

(A) In general 

The term ‘‘financial institution’’ means 
any institution engaged in the business of 
providing financial services to customers 
who maintain a credit, deposit, trust, or 
other financial account or relationship with 
the institution. 

(B) Certain financial institutions specifically 
included 

The term ‘‘financial institution’’ includes 
any depository institution (as defined in sec-
tion 461(b)(1)(A) of title 12), any broker or 
dealer, any investment adviser or invest-
ment company, any insurance company, any 
loan or finance company, any credit card is-
suer or operator of a credit card system, and 
any consumer reporting agency that com-
piles and maintains files on consumers on a 
nationwide basis (as defined in section 
1681a(p) of this title). 

(C) Securities institutions 

For purposes of subparagraph (B)— 
(i) the terms ‘‘broker’’ and ‘‘dealer’’ have 

the same meanings as given in section 78c 
of this title; 

(ii) the term ‘‘investment adviser’’ has 
the same meaning as given in section 
80b–2(a)(11) of this title; and 

(iii) the term ‘‘investment company’’ has 
the same meaning as given in section 80a–3 
of this title. 

(D) Certain persons and entities specifically 
excluded 

The term ‘‘financial institution’’ does not 
include any person or entity with respect to 
any financial activity that is subject to the 
jurisdiction of the Commodity Futures Trad-
ing Commission under the Commodity Ex-
change Act [7 U.S.C. 1 et seq.] and does not 
include the Federal Agricultural Mortgage 
Corporation or any entity chartered and op-

erating under the Farm Credit Act of 1971 [12 
U.S.C. 2001 et seq.]. 

(E) Further definition by regulation 

The Federal Trade Commission, after con-
sultation with Federal banking agencies and 
the Securities and Exchange Commission, 
may prescribe regulations clarifying or de-
scribing the types of institutions which shall 
be treated as financial institutions for pur-
poses of this subchapter. 

(Pub. L. 106–102, title V, § 527, Nov. 12, 1999, 113 
Stat. 1449.) 

REFERENCES IN TEXT 

The Commodity Exchange Act, referred to in par. 

(4)(D), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as 

amended, which is classified generally to chapter 1 (§ 1 

et seq.) of Title 7, Agriculture. For complete classifica-

tion of this Act to the Code, see section 1 of Title 7 and 

Tables. 
The Farm Credit Act of 1971, referred to in par. (4)(D), 

is Pub. L. 92–181, Dec. 10, 1971, 85 Stat. 583, as amended, 

which is classified generally to chapter 23 (§ 2001 et seq.) 

of Title 12, Banks and Banking. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 2001 of Title 12 and Tables. 

CHAPTER 95—MICROENTERPRISE TECH-
NICAL ASSISTANCE AND CAPACITY BUILD-
ING PROGRAM 

Sec. 

6901. Definitions. 
6902. Establishment of program. 
6903. Uses of assistance. 
6904. Qualified organizations. 
6905. Allocation of assistance; subgrants. 

(a) Allocation of assistance. 
(b) Targeted assistance. 
(c) Subgrants authorized. 
(d) Diversity. 
(e) Prohibition on preferential consider-

ation of certain SBA program par-

ticipants. 
6906. Matching requirements. 

(a) In general. 
(b) Sources of matching funds. 
(c) Exception. 

6907. Applications for assistance. 
6908. Recordkeeping. 
6909. Authorization. 
6910. Implementation. 

§ 6901. Definitions 

For purposes of this chapter, the following 
definitions shall apply: 

(1) Administration 

The term ‘‘Administration’’ means the 
Small Business Administration. 

(2) Administrator 

The term ‘‘Administrator’’ means the Ad-
ministrator of the Small Business Administra-
tion. 

(3) Capacity building services 

The term ‘‘capacity building services’’ 
means services provided to an organization 
that is, or that is in the process of becoming, 
a microenterprise development organization 
or program, for the purpose of enhancing its 
ability to provide training and services to dis-
advantaged entrepreneurs. 

(4) Collaborative 

The term ‘‘collaborative’’ means 2 or more 
nonprofit entities that agree to act jointly as 
a qualified organization under this chapter. 
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(5) Disadvantaged entrepreneur 

The term ‘‘disadvantaged entrepreneur’’ 
means a microentrepreneur that is— 

(A) a low-income person; 
(B) a very low-income person; or 
(C) an entrepreneur that lacks adequate 

access to capital or other resources essential 
for business success, or is economically dis-
advantaged, as determined by the Adminis-
trator. 

(6) Indian tribe 

The term ‘‘Indian tribe’’ has the meaning 
given the term in section 4702 of title 12. 

(7) Intermediary 

The term ‘‘intermediary’’ means a private, 
nonprofit entity that seeks to serve micro-
enterprise development organizations and pro-
grams as authorized under section 6904 of this 
title. 

(8) Low-income person 

The term ‘‘low-income person’’ has the 
meaning given the term in section 4702 of title 
12. 

(9) Microentrepreneur 

The term ‘‘microentrepreneur’’ means the 
owner or developer of a microenterprise. 

(10) Microenterprise 

The term ‘‘microenterprise’’ means a sole 
proprietorship, partnership, or corporation 
that— 

(A) has fewer than 5 employees; and 
(B) generally lacks access to conventional 

loans, equity, or other banking services. 

(11) Microenterprise development organization 
or program 

The term ‘‘microenterprise development or-
ganization or program’’ means a nonprofit en-
tity, or a program administered by such an en-
tity, including community development cor-
porations or other nonprofit development or-
ganizations and social service organizations, 
that provides services to disadvantaged entre-
preneurs. 

(12) Training and technical assistance 

The term ‘‘training and technical assist-
ance’’ means services and support provided to 
disadvantaged entrepreneurs, such as assist-
ance for the purpose of enhancing business 
planning, marketing, management, financial 
management skills, and assistance for the pur-
pose of accessing financial services. 

(13) Very low-income person 

The term ‘‘very low-income person’’ means 
having an income, adjusted for family size, of 
not more than 150 percent of the poverty line 
(as defined in section 9902(2) of title 42, includ-
ing any revision required by that section). 

(Pub. L. 103–325, title I, § 172, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1472.) 

SHORT TITLE 

Pub. L. 103–325, title I, § 171, as added by Pub. L. 

106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 1471, pro-

vided that: ‘‘This subtitle [subtitle C (§§ 171–181) of title 

I of Pub. L. 103–325, as added by Pub. L. 106–102, enact-

ing this chapter] may be cited as the ‘Program for In-

vestment in Microentrepreneurs Act of 1999’, also re-

ferred to as the ‘PRIME Act’.’’ 

§ 6902. Establishment of program 

The Administrator shall establish a micro-
enterprise technical assistance and capacity 
building grant program to provide assistance 
from the Administration in the form of grants 
to qualified organizations in accordance with 
this chapter. 

(Pub. L. 103–325, title I, § 173, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1473.) 

§ 6903. Uses of assistance 

A qualified organization shall use grants made 
under this chapter— 

(1) to provide training and technical assist-
ance to disadvantaged entrepreneurs; 

(2) to provide training and capacity building 
services to microenterprise development orga-
nizations and programs and groups of such or-
ganizations to assist such organizations and 
programs in developing microenterprise train-
ing and services; 

(3) to aid in researching and developing the 
best practices in the field of microenterprise 
and technical assistance programs for dis-
advantaged entrepreneurs; and 

(4) for such other activities as the Adminis-
trator determines are consistent with the pur-
poses of this chapter. 

(Pub. L. 103–325, title I, § 174, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1473.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6905 of this title. 

§ 6904. Qualified organizations 

For purposes of eligibility for assistance under 
this chapter, a qualified organization shall be— 

(1) a nonprofit microenterprise development 
organization or program (or a group or col-
laborative thereof) that has a demonstrated 
record of delivering microenterprise services 
to disadvantaged entrepreneurs; 

(2) an intermediary; 
(3) a microenterprise development organiza-

tion or program that is accountable to a local 
community, working in conjunction with a 
State or local government or Indian tribe; or 

(4) an Indian tribe acting on its own, if the 
Indian tribe can certify that no private orga-
nization or program referred to in this para-
graph exists within its jurisdiction. 

(Pub. L. 103–325, title I, § 175, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1473.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6901 of this title. 

§ 6905. Allocation of assistance; subgrants 

(a) Allocation of assistance 

(1) In general 

The Administrator shall allocate assistance 
from the Administration under this chapter to 
ensure that— 
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1 See References in Text note below. 

(A) activities described in section 6903(1) of 
this title are funded using not less than 75 
percent of amounts made available for such 
assistance; and 

(B) activities described in section 6903(2) of 
this title are funded using not less than 15 
percent of amounts made available for such 
assistance. 

(2) Limit on individual assistance 

No single person may receive more than 10 
percent of the total funds appropriated under 
this chapter in a single fiscal year. 

(b) Targeted assistance 

The Administrator shall ensure that not less 
than 50 percent of the grants made under this 
chapter are used to benefit very low-income per-
sons, including those residing on Indian reserva-
tions. 

(c) Subgrants authorized 

(1) In general 

A qualified organization receiving assistance 
under this chapter may provide grants using 
that assistance to qualified small and emerg-
ing microenterprise organizations and pro-
grams, subject to such rules and regulations as 
the Administrator determines to be appro-
priate. 

(2) Limit on administrative expenses 

Not more than 7.5 percent of assistance re-
ceived by a qualified organization under this 
chapter may be used for administrative ex-
penses in connection with the making of sub-
grants under paragraph (1). 

(d) Diversity 

In making grants under this chapter, the Ad-
ministrator shall ensure that grant recipients 
include both large and small microenterprise or-
ganizations, serving urban, rural, and Indian 
tribal communities serving diverse populations. 

(e) Prohibition on preferential consideration of 
certain SBA program participants 

In making grants under this chapter, the Ad-
ministrator shall ensure that any application 
made by a qualified organization that is a par-
ticipant in the program established under sec-
tion 636(m) of this title does not receive pref-
erential consideration over applications from 
other qualified organizations that are not par-
ticipants in such program. 

(Pub. L. 103–325, title I, § 176, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1473.) 

§ 6906. Matching requirements 

(a) In general 

Financial assistance under this chapter shall 
be matched with funds from sources other than 
the Federal Government on the basis of not less 
than 50 percent of each dollar provided by the 
Administration. 

(b) Sources of matching funds 

Fees, grants, gifts, funds from loan sources, 
and in-kind resources of a grant recipient from 
public or private sources may be used to comply 
with the matching requirement in subsection (a) 
of this section. 

(c) Exception 

(1) In general 

In the case of an applicant for assistance 
under this chapter with severe constraints on 
available sources of matching funds, the Ad-
ministrator may reduce or eliminate the 
matching requirements of subsection (a) of 
this section. 

(2) Limitation 

Not more than 10 percent of the total funds 
made available from the Administration in 
any fiscal year to carry out this chapter may 
be excepted from the matching requirements 
of subsection (a) of this section, as authorized 
by paragraph (1) of this subsection. 

(Pub. L. 103–325, title I, § 177, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1474.) 

§ 6907. Applications for assistance 

An application for assistance under this chap-
ter shall be submitted in such form and in ac-
cordance with such procedures as the Adminis-
trator shall establish. 

(Pub. L. 103–325, title I, § 178, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1474.) 

§ 6908. Recordkeeping 

The requirements of section 4714 of title 12 
shall apply to a qualified organization receiving 
assistance from the Administration under this 
chapter as if it were a community development 
financial institution receiving assistance from 
the Fund under subtitle A. 

(Pub. L. 103–325, title I, § 179, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1474.) 

REFERENCES IN TEXT 

Subtitle A, referred to in text, is subtitle A 

(§§ 101–121) of title I of Pub. L. 103–325, Sept. 23, 1994, 108 

Stat. 2163, known as the Community Development 

Banking and Financial Institutions Act of 1994, which 

is classified principally to subchapter I (§ 4701 et seq.) of 

chapter 47 of Title 12, Banks and Banking. For com-

plete classification of subtitle A to the Code, see Short 

Title note set out under section 4701 of Title 12 and 

Tables. 

§ 6909. Authorization 

In addition to funds otherwise authorized to be 
appropriated to the Fund to carry out this title,1 
there are authorized to be appropriated to the 
Administrator to carry out this chapter— 

(1) $15,000,000 for fiscal year 2000; 
(2) $15,000,000 for fiscal year 2001; 
(3) $15,000,000 for fiscal year 2002; and 
(4) $15,000,000 for fiscal year 2003. 

(Pub. L. 103–325, title I, § 180, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1474.) 

REFERENCES IN TEXT 

This title, referred to in text, is title I of Pub. L. 

103–325, Sept. 23, 1994, 108 Stat. 2163. Subtitle A 
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(§§ 101–121) of title I, known as the Community Develop-

ment Banking and Financial Institutions Act of 1994, is 

classified principally to subchapter I (§ 4701 et seq.) of 

chapter 47 of Title 12, Banks and Banking. Subtitle B 

(§§ 151–158) of title I, known as the Home Ownership and 

Equity Protection Act of 1994, enacted sections 1639 and 

1648 of this title, amended sections 1602, 1604, 1610, 1640, 

1641, and 1647 of this title, and enacted provisions set 

out as notes under sections 1601 and 1602 of this title. 

Subtitle C (§§ 171–181) of title I, known as the Program 

for Investment in Microentrepreneurs Act of 1999 or 

PRIME Act, is classified generally to this chapter. For 

complete classification of title I of Pub. L. 103–325 to 

the Code, see Tables. 

§ 6910. Implementation 

The Administrator shall, by regulation, estab-
lish such requirements as may be necessary to 
carry out this chapter. 

(Pub. L. 103–325, title I, § 181, as added Pub. L. 
106–102, title VII, § 725, Nov. 12, 1999, 113 Stat. 
1475.) 

CHAPTER 96—ELECTRONIC SIGNATURES IN 
GLOBAL AND NATIONAL COMMERCE 

SUBCHAPTER I—ELECTRONIC RECORDS AND 

SIGNATURES IN COMMERCE 

Sec. 

7001. General rule of validity. 
(a) In general. 
(b) Preservation of rights and obliga-

tions. 
(c) Consumer disclosures. 
(d) Retention of contracts and records. 
(e) Accuracy and ability to retain con-

tracts and other records. 
(f) Proximity. 
(g) Notarization and acknowledgment. 
(h) Electronic agents. 
(i) Insurance. 
(j) Insurance agents and brokers. 

7002. Exemption to preemption. 
(a) In general. 
(b) Exceptions for actions by States as 

market participants. 
(c) Prevention of circumvention. 

7003. Specific exceptions. 
(a) Excepted requirements. 
(b) Additional exceptions. 
(c) Review of exceptions. 

7004. Applicability to Federal and State govern-

ments. 
(a) Filing and access requirements. 
(b) Preservation of existing rulemaking 

authority. 
(c) Additional limitations. 
(d) Authority to exempt from consent 

provision. 
(e) Electronic letters of agency. 

7005. Studies. 

(a) Delivery. 

(b) Study of electronic consent. 

7006. Definitions. 

SUBCHAPTER II—TRANSFERABLE RECORDS 

7021. Transferable records. 

(a) Definitions. 

(b) Control. 

(c) Conditions. 

(d) Status as holder. 

(e) Obligor rights. 

(f) Proof of control. 

(g) UCC references. 

SUBCHAPTER III—PROMOTION OF 

INTERNATIONAL ELECTRONIC COMMERCE 

7031. Principles governing the use of electronic sig-

natures in international transactions. 

Sec. 

(a) Promotion of electronic signatures. 

(b) Consultation. 

(c) Definitions. 

SUBCHAPTER I—ELECTRONIC RECORDS 
AND SIGNATURES IN COMMERCE 

§ 7001. General rule of validity 

(a) In general 

Notwithstanding any statute, regulation, or 
other rule of law (other than this subchapter 
and subchapter II of this chapter), with respect 
to any transaction in or affecting interstate or 
foreign commerce— 

(1) a signature, contract, or other record re-
lating to such transaction may not be denied 
legal effect, validity, or enforceability solely 
because it is in electronic form; and 

(2) a contract relating to such transaction 
may not be denied legal effect, validity, or en-
forceability solely because an electronic sig-
nature or electronic record was used in its for-
mation. 

(b) Preservation of rights and obligations 

This subchapter does not— 
(1) limit, alter, or otherwise affect any re-

quirement imposed by a statute, regulation, or 
rule of law relating to the rights and obliga-
tions of persons under such statute, regula-
tion, or rule of law other than a requirement 
that contracts or other records be written, 
signed, or in nonelectronic form; or 

(2) require any person to agree to use or ac-
cept electronic records or electronic signa-
tures, other than a governmental agency with 
respect to a record other than a contract to 
which it is a party. 

(c) Consumer disclosures 

(1) Consent to electronic records 

Notwithstanding subsection (a) of this sec-
tion, if a statute, regulation, or other rule of 
law requires that information relating to a 
transaction or transactions in or affecting 
interstate or foreign commerce be provided or 
made available to a consumer in writing, the 
use of an electronic record to provide or make 
available (whichever is required) such infor-
mation satisfies the requirement that such in-
formation be in writing if— 

(A) the consumer has affirmatively con-
sented to such use and has not withdrawn 
such consent; 

(B) the consumer, prior to consenting, is 
provided with a clear and conspicuous state-
ment— 

(i) informing the consumer of (I) any 
right or option of the consumer to have 
the record provided or made available on 
paper or in nonelectronic form, and (II) the 
right of the consumer to withdraw the con-
sent to have the record provided or made 
available in an electronic form and of any 
conditions, consequences (which may in-
clude termination of the parties’ relation-
ship), or fees in the event of such with-
drawal; 

(ii) informing the consumer of whether 
the consent applies (I) only to the particu-
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lar transaction which gave rise to the obli-
gation to provide the record, or (II) to 
identified categories of records that may 
be provided or made available during the 
course of the parties’ relationship; 

(iii) describing the procedures the con-
sumer must use to withdraw consent as 
provided in clause (i) and to update infor-
mation needed to contact the consumer 
electronically; and 

(iv) informing the consumer (I) how, 
after the consent, the consumer may, upon 
request, obtain a paper copy of an elec-
tronic record, and (II) whether any fee will 
be charged for such copy; 

(C) the consumer— 
(i) prior to consenting, is provided with a 

statement of the hardware and software 
requirements for access to and retention of 
the electronic records; and 

(ii) consents electronically, or confirms 
his or her consent electronically, in a 
manner that reasonably demonstrates that 
the consumer can access information in 
the electronic form that will be used to 
provide the information that is the subject 
of the consent; and 

(D) after the consent of a consumer in ac-
cordance with subparagraph (A), if a change 
in the hardware or software requirements 
needed to access or retain electronic records 
creates a material risk that the consumer 
will not be able to access or retain a subse-
quent electronic record that was the subject 
of the consent, the person providing the 
electronic record— 

(i) provides the consumer with a state-
ment of (I) the revised hardware and soft-
ware requirements for access to and reten-
tion of the electronic records, and (II) the 
right to withdraw consent without the im-
position of any fees for such withdrawal 
and without the imposition of any condi-
tion or consequence that was not disclosed 
under subparagraph (B)(i); and 

(ii) again complies with subparagraph 
(C). 

(2) Other rights 

(A) Preservation of consumer protections 

Nothing in this subchapter affects the con-
tent or timing of any disclosure or other 
record required to be provided or made avail-
able to any consumer under any statute, reg-
ulation, or other rule of law. 

(B) Verification or acknowledgment 

If a law that was enacted prior to this 
chapter expressly requires a record to be 
provided or made available by a specified 
method that requires verification or ac-
knowledgment of receipt, the record may be 
provided or made available electronically 
only if the method used provides verification 
or acknowledgment of receipt (whichever is 
required). 

(3) Effect of failure to obtain electronic con-
sent or confirmation of consent 

The legal effectiveness, validity, or enforce-
ability of any contract executed by a con-

sumer shall not be denied solely because of the 
failure to obtain electronic consent or con-
firmation of consent by that consumer in ac-
cordance with paragraph (1)(C)(ii). 

(4) Prospective effect 

Withdrawal of consent by a consumer shall 
not affect the legal effectiveness, validity, or 
enforceability of electronic records provided 
or made available to that consumer in accord-
ance with paragraph (1) prior to implementa-
tion of the consumer’s withdrawal of consent. 
A consumer’s withdrawal of consent shall be 
effective within a reasonable period of time 
after receipt of the withdrawal by the provider 
of the record. Failure to comply with para-
graph (1)(D) may, at the election of the con-
sumer, be treated as a withdrawal of consent 
for purposes of this paragraph. 

(5) Prior consent 

This subsection does not apply to any 
records that are provided or made available to 
a consumer who has consented prior to the ef-
fective date of this subchapter to receive such 
records in electronic form as permitted by any 
statute, regulation, or other rule of law. 

(6) Oral communications 

An oral communication or a recording of an 
oral communication shall not qualify as an 
electronic record for purposes of this sub-
section except as otherwise provided under ap-
plicable law. 

(d) Retention of contracts and records 

(1) Accuracy and accessibility 

If a statute, regulation, or other rule of law 
requires that a contract or other record relat-
ing to a transaction in or affecting interstate 
or foreign commerce be retained, that require-
ment is met by retaining an electronic record 
of the information in the contract or other 
record that— 

(A) accurately reflects the information set 
forth in the contract or other record; and 

(B) remains accessible to all persons who 
are entitled to access by statute, regulation, 
or rule of law, for the period required by 
such statute, regulation, or rule of law, in a 
form that is capable of being accurately re-
produced for later reference, whether by 
transmission, printing, or otherwise. 

(2) Exception 

A requirement to retain a contract or other 
record in accordance with paragraph (1) does 
not apply to any information whose sole pur-
pose is to enable the contract or other record 
to be sent, communicated, or received. 

(3) Originals 

If a statute, regulation, or other rule of law 
requires a contract or other record relating to 
a transaction in or affecting interstate or for-
eign commerce to be provided, available, or re-
tained in its original form, or provides conse-
quences if the contract or other record is not 
provided, available, or retained in its original 
form, that statute, regulation, or rule of law is 
satisfied by an electronic record that complies 
with paragraph (1). 
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(4) Checks 

If a statute, regulation, or other rule of law 
requires the retention of a check, that require-
ment is satisfied by retention of an electronic 
record of the information on the front and 
back of the check in accordance with para-
graph (1). 

(e) Accuracy and ability to retain contracts and 
other records 

Notwithstanding subsection (a) of this section, 
if a statute, regulation, or other rule of law re-
quires that a contract or other record relating 
to a transaction in or affecting interstate or for-
eign commerce be in writing, the legal effect, 
validity, or enforceability of an electronic 
record of such contract or other record may be 
denied if such electronic record is not in a form 
that is capable of being retained and accurately 
reproduced for later reference by all parties or 
persons who are entitled to retain the contract 
or other record. 

(f) Proximity 

Nothing in this subchapter affects the proxim-
ity required by any statute, regulation, or other 
rule of law with respect to any warning, notice, 
disclosure, or other record required to be posted, 
displayed, or publicly affixed. 

(g) Notarization and acknowledgment 

If a statute, regulation, or other rule of law re-
quires a signature or record relating to a trans-
action in or affecting interstate or foreign com-
merce to be notarized, acknowledged, verified, 
or made under oath, that requirement is sat-
isfied if the electronic signature of the person 
authorized to perform those acts, together with 
all other information required to be included by 
other applicable statute, regulation, or rule of 
law, is attached to or logically associated with 
the signature or record. 

(h) Electronic agents 

A contract or other record relating to a trans-
action in or affecting interstate or foreign com-
merce may not be denied legal effect, validity, 
or enforceability solely because its formation, 
creation, or delivery involved the action of one 
or more electronic agents so long as the action 
of any such electronic agent is legally attrib-
utable to the person to be bound. 

(i) Insurance 

It is the specific intent of the Congress that 
this subchapter and subchapter II of this chapter 
apply to the business of insurance. 

(j) Insurance agents and brokers 

An insurance agent or broker acting under the 
direction of a party that enters into a contract 
by means of an electronic record or electronic 
signature may not be held liable for any defi-
ciency in the electronic procedures agreed to by 
the parties under that contract if— 

(1) the agent or broker has not engaged in 
negligent, reckless, or intentional tortious 
conduct; 

(2) the agent or broker was not involved in 
the development or establishment of such 
electronic procedures; and 

(3) the agent or broker did not deviate from 
such procedures. 

(Pub. L. 106–229, title I, § 101, June 30, 2000, 114 
Stat. 464.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (c)(2)(B), was in 

the original ‘‘this Act’’, meaning Pub. L. 106–229, June 

30, 2000, 114 Stat. 464, which is classified principally to 

this chapter. For complete classification of this Act to 

the Code, see Short Title note below and Tables. 
For the effective date of this subchapter, referred to 

in subsec. (c)(5), see Effective Date note below. 

EFFECTIVE DATE 

Pub. L. 106–229, title I, § 107, June 30, 2000, 114 Stat. 

473, provided that: 
‘‘(a) IN GENERAL.—Except as provided in subsection 

(b), this title [enacting this subchapter] shall be effec-

tive on October 1, 2000. 
‘‘(b) EXCEPTIONS.— 

‘‘(1) RECORD RETENTION.— 
‘‘(A) IN GENERAL.—Subject to subparagraph (B), 

this title [enacting this subchapter] shall be effec-

tive on March 1, 2001, with respect to a requirement 

that a record be retained imposed by— 
‘‘(i) a Federal statute, regulation, or other rule 

of law, or 
‘‘(ii) a State statute, regulation, or other rule of 

law administered or promulgated by a State regu-

latory agency. 
‘‘(B) DELAYED EFFECT FOR PENDING RULE-

MAKINGS.—If on March 1, 2001, a Federal regulatory 

agency or State regulatory agency has announced, 

proposed, or initiated, but not completed, a rule-

making proceeding to prescribe a regulation under 

section 104(b)(3) [15 U.S.C. 7004(b)(3)] with respect to 

a requirement described in subparagraph (A), this 

title shall be effective on June 1, 2001, with respect 

to such requirement. 
‘‘(2) CERTAIN GUARANTEED AND INSURED LOANS.— 

With regard to any transaction involving a loan guar-

antee or loan guarantee commitment (as those terms 

are defined in section 502 of the Federal Credit Re-

form Act of 1990 [2 U.S.C. 661a]), or involving a pro-

gram listed in the Federal Credit Supplement, Budget 

of the United States, FY 2001, this title applies only 

to such transactions entered into, and to any loan or 

mortgage made, insured, or guaranteed by the United 

States Government thereunder, on and after one year 

after the date of enactment of this Act [June 30, 2000]. 
‘‘(3) STUDENT LOANS.—With respect to any records 

that are provided or made available to a consumer 

pursuant to an application for a loan, or a loan made, 

pursuant to title IV of the Higher Education Act of 

1965 [20 U.S.C. 1070 et seq., 42 U.S.C. 2751 et seq.], sec-

tion 101(c) of this Act [15 U.S.C. 7001(c)] shall not 

apply until the earlier of— 
‘‘(A) such time as the Secretary of Education pub-

lishes revised promissory notes under section 

432(m) of the Higher Education Act of 1965 [20 U.S.C. 

1082(m)]; or 
‘‘(B) one year after the date of enactment of this 

Act [June 30, 2000].’’ 

SHORT TITLE 

Pub. L. 106–229, § 1, June 30, 2000, 114 Stat. 464, pro-

vided that: ‘‘This Act [enacting this chapter and 

amending provisions set out as a note under section 231 

of Title 47, Telegraphs, Telephones, and Radio-

telegraphs] may be cited as the ‘Electronic Signatures 

in Global and National Commerce Act’.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 7002, 7003, 7004, 

7005, 7031 of this title. 

§ 7002. Exemption to preemption 

(a) In general 

A State statute, regulation, or other rule of 
law may modify, limit, or supersede the provi-
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sions of section 7001 of this title with respect to 
State law only if such statute, regulation, or 
rule of law— 

(1) constitutes an enactment or adoption of 
the Uniform Electronic Transactions Act as 
approved and recommended for enactment in 
all the States by the National Conference of 
Commissioners on Uniform State Laws in 1999, 
except that any exception to the scope of such 
Act enacted by a State under section 3(b)(4) of 
such Act shall be preempted to the extent such 
exception is inconsistent with this subchapter 
or subchapter II of this chapter, or would not 
be permitted under paragraph (2)(A)(ii) of this 
subsection; or 

(2)(A) specifies the alternative procedures or 
requirements for the use or acceptance (or 
both) of electronic records or electronic signa-
tures to establish the legal effect, validity, or 
enforceability of contracts or other records, 
if— 

(i) such alternative procedures or require-
ments are consistent with this subchapter 
and subchapter II of this chapter; and 

(ii) such alternative procedures or require-
ments do not require, or accord greater legal 
status or effect to, the implementation or 
application of a specific technology or tech-
nical specification for performing the func-
tions of creating, storing, generating, receiv-
ing, communicating, or authenticating elec-
tronic records or electronic signatures; and 

(B) if enacted or adopted after June 30, 2000, 
makes specific reference to this chapter. 

(b) Exceptions for actions by States as market 
participants 

Subsection (a)(2)(A)(ii) of this section shall 
not apply to the statutes, regulations, or other 
rules of law governing procurement by any 
State, or any agency or instrumentality thereof. 

(c) Prevention of circumvention 

Subsection (a) of this section does not permit 
a State to circumvent this subchapter or sub-
chapter II of this chapter through the imposi-
tion of nonelectronic delivery methods under 
section 8(b)(2) of the Uniform Electronic Trans-
actions Act. 

(Pub. L. 106–229, title I, § 102, June 30, 2000, 114 
Stat. 467.) 

§ 7003. Specific exceptions 

(a) Excepted requirements 

The provisions of section 7001 of this title 
shall not apply to a contract or other record to 
the extent it is governed by— 

(1) a statute, regulation, or other rule of law 
governing the creation and execution of wills, 
codicils, or testamentary trusts; 

(2) a State statute, regulation, or other rule 
of law governing adoption, divorce, or other 
matters of family law; or 

(3) the Uniform Commercial Code, as in ef-
fect in any State, other than sections 1–107 
and 1–206 and Articles 2 and 2A. 

(b) Additional exceptions 

The provisions of section 7001 of this title 
shall not apply to— 

(1) court orders or notices, or official court 
documents (including briefs, pleadings, and 
other writings) required to be executed in con-
nection with court proceedings; 

(2) any notice of— 
(A) the cancellation or termination of util-

ity services (including water, heat, and 
power); 

(B) default, acceleration, repossession, 
foreclosure, or eviction, or the right to cure, 
under a credit agreement secured by, or a 
rental agreement for, a primary residence of 
an individual; 

(C) the cancellation or termination of 
health insurance or benefits or life insurance 
benefits (excluding annuities); or 

(D) recall of a product, or material failure 
of a product, that risks endangering health 
or safety; or 

(3) any document required to accompany any 
transportation or handling of hazardous mate-
rials, pesticides, or other toxic or dangerous 
materials. 

(c) Review of exceptions 

(1) Evaluation required 

The Secretary of Commerce, acting through 
the Assistant Secretary for Communications 
and Information, shall review the operation of 
the exceptions in subsections (a) and (b) of 
this section to evaluate, over a period of 3 
years, whether such exceptions continue to be 
necessary for the protection of consumers. 
Within 3 years after June 30, 2000, the Assist-
ant Secretary shall submit a report to the 
Congress on the results of such evaluation. 

(2) Determinations 

If a Federal regulatory agency, with respect 
to matter within its jurisdiction, determines 
after notice and an opportunity for public 
comment, and publishes a finding, that one or 
more such exceptions are no longer necessary 
for the protection of consumers and eliminat-
ing such exceptions will not increase the ma-
terial risk of harm to consumers, such agency 
may extend the application of section 7001 of 
this title to the exceptions identified in such 
finding. 

(Pub. L. 106–229, title I, § 103, June 30, 2000, 114 
Stat. 468.) 

§ 7004. Applicability to Federal and State govern-
ments 

(a) Filing and access requirements 

Subject to subsection (c)(2) of this section, 
nothing in this subchapter limits or supersedes 
any requirement by a Federal regulatory agen-
cy, self-regulatory organization, or State regu-
latory agency that records be filed with such 
agency or organization in accordance with speci-
fied standards or formats. 

(b) Preservation of existing rulemaking author-
ity 

(1) Use of authority to interpret 

Subject to paragraph (2) and subsection (c) 
of this section, a Federal regulatory agency or 
State regulatory agency that is responsible for 
rulemaking under any other statute may in-
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terpret section 7001 of this title with respect 
to such statute through— 

(A) the issuance of regulations pursuant to 
a statute; or 

(B) to the extent such agency is authorized 
by statute to issue orders or guidance, the 
issuance of orders or guidance of general ap-
plicability that are publicly available and 
published (in the Federal Register in the 
case of an order or guidance issued by a Fed-
eral regulatory agency). 

This paragraph does not grant any Federal 
regulatory agency or State regulatory agency 
authority to issue regulations, orders, or guid-
ance pursuant to any statute that does not au-
thorize such issuance. 

(2) Limitations on interpretation authority 

Notwithstanding paragraph (1), a Federal 
regulatory agency shall not adopt any regula-
tion, order, or guidance described in paragraph 
(1), and a State regulatory agency is pre-
empted by section 7001 of this title from 
adopting any regulation, order, or guidance 
described in paragraph (1), unless— 

(A) such regulation, order, or guidance is 
consistent with section 7001 of this title; 

(B) such regulation, order, or guidance 
does not add to the requirements of such sec-
tion; and 

(C) such agency finds, in connection with 
the issuance of such regulation, order, or 
guidance, that— 

(i) there is a substantial justification for 
the regulation, order, or guidance; 

(ii) the methods selected to carry out 
that purpose— 

(I) are substantially equivalent to the 
requirements imposed on records that 
are not electronic records; and 

(II) will not impose unreasonable costs 
on the acceptance and use of electronic 
records; and 

(iii) the methods selected to carry out 
that purpose do not require, or accord 
greater legal status or effect to, the imple-
mentation or application of a specific 
technology or technical specification for 
performing the functions of creating, stor-
ing, generating, receiving, communicating, 
or authenticating electronic records or 
electronic signatures. 

(3) Performance standards 

(A) Accuracy, record integrity, accessibility 

Notwithstanding paragraph (2)(C)(iii), a 
Federal regulatory agency or State regu-
latory agency may interpret section 7001(d) 
of this title to specify performance stand-
ards to assure accuracy, record integrity, 
and accessibility of records that are required 
to be retained. Such performance standards 
may be specified in a manner that imposes a 
requirement in violation of paragraph 
(2)(C)(iii) if the requirement (i) serves an im-
portant governmental objective; and (ii) is 
substantially related to the achievement of 
that objective. Nothing in this paragraph 
shall be construed to grant any Federal reg-
ulatory agency or State regulatory agency 

authority to require use of a particular type 
of software or hardware in order to comply 
with section 7001(d) of this title. 

(B) Paper or printed form 

Notwithstanding subsection (c)(1) of this 
section, a Federal regulatory agency or 
State regulatory agency may interpret sec-
tion 7001(d) of this title to require retention 
of a record in a tangible printed or paper 
form if— 

(i) there is a compelling governmental 
interest relating to law enforcement or na-
tional security for imposing such require-
ment; and 

(ii) imposing such requirement is essen-
tial to attaining such interest. 

(4) Exceptions for actions by government as 
market participant 

Paragraph (2)(C)(iii) shall not apply to the 
statutes, regulations, or other rules of law 
governing procurement by the Federal or any 
State government, or any agency or instru-
mentality thereof. 

(c) Additional limitations 

(1) Reimposing paper prohibited 

Nothing in subsection (b) of this section 
(other than paragraph (3)(B) thereof) shall be 
construed to grant any Federal regulatory 
agency or State regulatory agency authority 
to impose or reimpose any requirement that a 
record be in a tangible printed or paper form. 

(2) Continuing obligation under Government 
Paperwork Elimination Act 

Nothing in subsection (a) or (b) of this sec-
tion relieves any Federal regulatory agency of 
its obligations under the Government Paper-
work Elimination Act (title XVII of Public 
Law 105–277). 

(d) Authority to exempt from consent provision 

(1) In general 

A Federal regulatory agency may, with re-
spect to matter within its jurisdiction, by reg-
ulation or order issued after notice and an op-
portunity for public comment, exempt without 
condition a specified category or type of 
record from the requirements relating to con-
sent in section 7001(c) of this title if such ex-
emption is necessary to eliminate a substan-
tial burden on electronic commerce and will 
not increase the material risk of harm to con-
sumers. 

(2) Prospectuses 

Within 30 days after June 30, 2000, the Secu-
rities and Exchange Commission shall issue a 
regulation or order pursuant to paragraph (1) 
exempting from section 7001(c) of this title 
any records that are required to be provided in 
order to allow advertising, sales literature, or 
other information concerning a security is-
sued by an investment company that is reg-
istered under the Investment Company Act of 
1940 [15 U.S.C. 80a–1 et seq.], or concerning the 
issuer thereof, to be excluded from the defini-
tion of a prospectus under section 77b(a)(10)(A) 
of this title. 

(e) Electronic letters of agency 

The Federal Communications Commission 
shall not hold any contract for telecommunica-
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tions service or letter of agency for a preferred 
carrier change, that otherwise complies with the 
Commission’s rules, to be legally ineffective, in-
valid, or unenforceable solely because an elec-
tronic record or electronic signature was used in 
its formation or authorization. 

(Pub. L. 106–229, title I, § 104, June 30, 2000, 114 
Stat. 469.) 

REFERENCES IN TEXT 

The Government Paperwork Elimination Act, re-

ferred to in subsec. (c)(2), is title XVII of Pub. L. 

105–277, div. C, Oct. 21, 1998, 112 Stat. 2681–749, which 

amended section 3504 of Title 44, Public Printing and 

Documents, and enacted provisions set out as a note 

under section 3504 of Title 44. For complete classifica-

tion of this Act to the Code, see Tables. 
The Investment Company Act of 1940, referred to in 

subsec. (d)(2), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 

§ 7005. Studies 

(a) Delivery 

Within 12 months after June 30, 2000, the Sec-
retary of Commerce shall conduct an inquiry re-
garding the effectiveness of the delivery of elec-
tronic records to consumers using electronic 
mail as compared with delivery of written 
records via the United States Postal Service and 
private express mail services. The Secretary 
shall submit a report to the Congress regarding 
the results of such inquiry by the conclusion of 
such 12-month period. 

(b) Study of electronic consent 

Within 12 months after June 30, 2000, the Sec-
retary of Commerce and the Federal Trade Com-
mission shall submit a report to the Congress 
evaluating any benefits provided to consumers 
by the procedure required by section 
7001(c)(1)(C)(ii) of this title; any burdens imposed 
on electronic commerce by that provision; 
whether the benefits outweigh the burdens; 
whether the absence of the procedure required 
by section 7001(c)(1)(C)(ii) of this title would in-
crease the incidence of fraud directed against 
consumers; and suggesting any revisions to the 
provision deemed appropriate by the Secretary 
and the Commission. In conducting this evalua-
tion, the Secretary and the Commission shall 
solicit comment from the general public, con-
sumer representatives, and electronic commerce 
businesses. 

(Pub. L. 106–229, title I, § 105, June 30, 2000, 114 
Stat. 471.) 

§ 7006. Definitions 

For purposes of this subchapter: 

(1) Consumer 

The term ‘‘consumer’’ means an individual 
who obtains, through a transaction, products 
or services which are used primarily for per-
sonal, family, or household purposes, and also 
means the legal representative of such an indi-
vidual. 

(2) Electronic 

The term ‘‘electronic’’ means relating to 
technology having electrical, digital, mag-

netic, wireless, optical, electromagnetic, or 
similar capabilities. 

(3) Electronic agent 

The term ‘‘electronic agent’’ means a com-
puter program or an electronic or other auto-
mated means used independently to initiate 
an action or respond to electronic records or 
performances in whole or in part without re-
view or action by an individual at the time of 
the action or response. 

(4) Electronic record 

The term ‘‘electronic record’’ means a con-
tract or other record created, generated, sent, 
communicated, received, or stored by elec-
tronic means. 

(5) Electronic signature 

The term ‘‘electronic signature’’ means an 
electronic sound, symbol, or process, attached 
to or logically associated with a contract or 
other record and executed or adopted by a per-
son with the intent to sign the record. 

(6) Federal regulatory agency 

The term ‘‘Federal regulatory agency’’ 
means an agency, as that term is defined in 
section 552(f) of title 5. 

(7) Information 

The term ‘‘information’’ means data, text, 
images, sounds, codes, computer programs, 
software, databases, or the like. 

(8) Person 

The term ‘‘person’’ means an individual, cor-
poration, business trust, estate, trust, partner-
ship, limited liability company, association, 
joint venture, governmental agency, public 
corporation, or any other legal or commercial 
entity. 

(9) Record 

The term ‘‘record’’ means information that 
is inscribed on a tangible medium or that is 
stored in an electronic or other medium and is 
retrievable in perceivable form. 

(10) Requirement 

The term ‘‘requirement’’ includes a prohibi-
tion. 

(11) Self-regulatory organization 

The term ‘‘self-regulatory organization’’ 
means an organization or entity that is not a 
Federal regulatory agency or a State, but that 
is under the supervision of a Federal regu-
latory agency and is authorized under Federal 
law to adopt and administer rules applicable 
to its members that are enforced by such orga-
nization or entity, by a Federal regulatory 
agency, or by another self-regulatory organi-
zation. 

(12) State 

The term ‘‘State’’ includes the District of 
Columbia and the territories and possessions 
of the United States. 

(13) Transaction 

The term ‘‘transaction’’ means an action or 
set of actions relating to the conduct of busi-
ness, consumer, or commercial affairs between 
two or more persons, including any of the fol-
lowing types of conduct— 
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(A) the sale, lease, exchange, licensing, or 
other disposition of (i) personal property, in-
cluding goods and intangibles, (ii) services, 
and (iii) any combination thereof; and 

(B) the sale, lease, exchange, or other dis-
position of any interest in real property, or 
any combination thereof. 

(Pub. L. 106–229, title I, § 106, June 30, 2000, 114 
Stat. 472.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 7021, 7031 of this 

title; title 18 section 2725. 

SUBCHAPTER II—TRANSFERABLE 
RECORDS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 7001, 7002 of 

this title. 

§ 7021. Transferable records 

(a) Definitions 

For purposes of this section: 

(1) Transferable record 

The term ‘‘transferable record’’ means an 
electronic record that— 

(A) would be a note under Article 3 of the 
Uniform Commercial Code if the electronic 
record were in writing; 

(B) the issuer of the electronic record ex-
pressly has agreed is a transferable record; 
and 

(C) relates to a loan secured by real prop-
erty. 

A transferable record may be executed using 
an electronic signature. 

(2) Other definitions 

The terms ‘‘electronic record’’, ‘‘electronic 
signature’’, and ‘‘person’’ have the same mean-
ings provided in section 7006 of this title. 

(b) Control 

A person has control of a transferable record if 
a system employed for evidencing the transfer of 
interests in the transferable record reliably es-
tablishes that person as the person to which the 
transferable record was issued or transferred. 

(c) Conditions 

A system satisfies subsection (b) of this sec-
tion, and a person is deemed to have control of 
a transferable record, if the transferable record 
is created, stored, and assigned in such a manner 
that— 

(1) a single authoritative copy of the trans-
ferable record exists which is unique, identifi-
able, and, except as otherwise provided in 
paragraphs (4), (5), and (6), unalterable; 

(2) the authoritative copy identifies the per-
son asserting control as— 

(A) the person to which the transferable 
record was issued; or 

(B) if the authoritative copy indicates that 
the transferable record has been transferred, 
the person to which the transferable record 
was most recently transferred; 

(3) the authoritative copy is communicated 
to and maintained by the person asserting 
control or its designated custodian; 

(4) copies or revisions that add or change an 
identified assignee of the authoritative copy 
can be made only with the consent of the per-
son asserting control; 

(5) each copy of the authoritative copy and 
any copy of a copy is readily identifiable as a 
copy that is not the authoritative copy; and 

(6) any revision of the authoritative copy is 
readily identifiable as authorized or unauthor-
ized. 

(d) Status as holder 

Except as otherwise agreed, a person having 
control of a transferable record is the holder, as 
defined in section 1–201(20) of the Uniform Com-
mercial Code, of the transferable record and has 
the same rights and defenses as a holder of an 
equivalent record or writing under the Uniform 
Commercial Code, including, if the applicable 
statutory requirements under section 3–302(a), 
9–308, or revised section 9–330 of the Uniform 
Commercial Code are satisfied, the rights and 
defenses of a holder in due course or a pur-
chaser, respectively. Delivery, possession, and 
endorsement are not required to obtain or exer-
cise any of the rights under this subsection. 

(e) Obligor rights 

Except as otherwise agreed, an obligor under a 
transferable record has the same rights and de-
fenses as an equivalent obligor under equivalent 
records or writings under the Uniform Commer-
cial Code. 

(f) Proof of control 

If requested by a person against which en-
forcement is sought, the person seeking to en-
force the transferable record shall provide rea-
sonable proof that the person is in control of the 
transferable record. Proof may include access to 
the authoritative copy of the transferable record 
and related business records sufficient to review 
the terms of the transferable record and to es-
tablish the identity of the person having control 
of the transferable record. 

(g) UCC references 

For purposes of this subsection, all references 
to the Uniform Commercial Code are to the Uni-
form Commercial Code as in effect in the juris-
diction the law of which governs the transfer-
able record. 

(Pub. L. 106–229, title II, § 201, June 30, 2000, 114 
Stat. 473.) 

EFFECTIVE DATE 

Pub. L. 106–229, title II, § 202, June 30, 2000, 114 Stat. 

475, provided that: ‘‘This title [enacting this sub-

chapter] shall be effective 90 days after the date of en-

actment of this Act [June 30, 2000].’’ 

SUBCHAPTER III—PROMOTION OF 
INTERNATIONAL ELECTRONIC COMMERCE 

§ 7031. Principles governing the use of electronic 
signatures in international transactions 

(a) Promotion of electronic signatures 

(1) Required actions 

The Secretary of Commerce shall promote 
the acceptance and use, on an international 
basis, of electronic signatures in accordance 
with the principles specified in paragraph (2) 
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and in a manner consistent with section 7001 
of this title. The Secretary of Commerce shall 
take all actions necessary in a manner con-
sistent with such principles to eliminate or re-
duce, to the maximum extent possible, the im-
pediments to commerce in electronic signa-
tures, for the purpose of facilitating the devel-
opment of interstate and foreign commerce. 

(2) Principles 

The principles specified in this paragraph 
are the following: 

(A) Remove paper-based obstacles to elec-
tronic transactions by adopting relevant 
principles from the Model Law on Electronic 
Commerce adopted in 1996 by the United Na-
tions Commission on International Trade 
Law. 

(B) Permit parties to a transaction to de-
termine the appropriate authentication 
technologies and implementation models for 
their transactions, with assurance that 
those technologies and implementation mod-
els will be recognized and enforced. 

(C) Permit parties to a transaction to have 
the opportunity to prove in court or other 
proceedings that their authentication ap-
proaches and their transactions are valid. 

(D) Take a nondiscriminatory approach to 
electronic signatures and authentication 
methods from other jurisdictions. 

(b) Consultation 

In conducting the activities required by this 
section, the Secretary shall consult with users 
and providers of electronic signature products 
and services and other interested persons. 

(c) Definitions 

As used in this section, the terms ‘‘electronic 
record’’ and ‘‘electronic signature’’ have the 
same meanings provided in section 7006 of this 
title. 

(Pub. L. 106–229, title III, § 301, June 30, 2000, 114 
Stat. 475.) 

CHAPTER 97—WOMEN’S BUSINESS 
ENTERPRISE DEVELOPMENT 

Sec. 

7101. Establishment of the Interagency Committee. 

7102. Duties of the Interagency Committee. 

(a) In general. 

(b) Meetings. 

(c) Interaction with Council. 

7103. Membership of the Interagency Committee. 

(a) In general. 

(b) Appointment of chairperson. 

(c) Noncompensation. 

(d) Detail of Federal employees. 

7104. Reports from the Interagency Committee. 

7105. Establishment of the National Women’s Busi-

ness Council. 

7106. Duties of the Council. 

(a) In general. 

(b) Meetings. 

(c) Recommendations. 

(d) Other duties. 

(e) Form of transmittal. 

7107. Membership of the Council. 

(a) Chairperson. 

(b) Other members. 

(c) Diversity. 

(d) Terms. 

(e) Other Federal service. 

Sec. 

(f) Vacancies. 

(g) Reimbursements. 

(h) Executive director. 

(i) Rates of pay. 

7108. Definitions. 

7109. Studies and other research. 

(a) In general. 

(b) Contract authority. 

7110. Authorization of appropriations. 

(a) In general. 

(b) Budget review. 

CODIFICATION 

This chapter is comprised of title IV of Pub. L. 

100–533, as added by Pub. L. 103–403, title IV, § 413, Oct. 

22, 1994, 108 Stat. 4193, and amended. Title IV of Pub. L. 

100–533 was formerly set out as a note under section 631 

of this title. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in section 637 of this title. 

§ 7101. Establishment of the Interagency Commit-
tee 

There is established an interagency committee 
to be known as the Interagency Committee on 
Women’s Business Enterprise. 

(Pub. L. 100–533, title IV, § 401, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 
4193.) 

PRIOR PROVISIONS 

A prior section 401 of Pub. L. 100–533, title IV, Oct. 25, 

1988, 102 Stat. 2694, related to the establishment of the 

National Women’s Business Council, prior to the gen-

eral amendment of title IV of Pub. L. 100–533 by Pub. L. 

103–403. See section 7105 of this title. 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–554, § 1(a)(9) [title VII, § 701], Dec. 21, 2000, 

114 Stat. 2763, 2763A–701, provided that: ‘‘This title 

[amending sections 7107, 7109, and 7110 of this title and 

repealing former section 7109 of this title] may be cited 

as the ‘National Women’s Business Council Reauthor-

ization Act of 2000’.’’ 

EX. ORD. NO. 12138. NATIONAL WOMEN’S BUSINESS ENTER-

PRISE POLICY AND NATIONAL PROGRAM FOR WOMEN’S 

BUSINESS ENTERPRISE 

Ex. Ord. No. 12138, May 18, 1979, 44 F.R. 29637, as 

amended by Ex. Ord. No. 12608, Sept. 9, 1987, 52 F.R. 

34617, provided: 

In response to the findings of the Interagency Task 

Force on Women Business Owners and congressional 

findings that recognize: 

1. the significant role which small business and 

women entrepreneurs can play in promoting full em-

ployment and balanced growth in our economy; 

2. the many obstacles facing women entrepreneurs; 

and 

3. the need to aid and stimulate women’s business en-

terprise; 

By the authority vested in me as President of the 

United States of America, in order to create a National 

Women’s Business Enterprise Policy and to prescribe 

arrangements for developing, coordinating and imple-

menting a national program for women’s business en-

terprise, it is ordered as follows: 

1–1. RESPONSIBILITIES OF THE FEDERAL DEPARTMENTS 

AND AGENCIES 

1–101. Within the constraints of statutory authority 

and as otherwise permitted by law: 

(a) Each department and agency of the Executive 

Branch shall take appropriate action to facilitate, pre-



Page 1682 TITLE 15—COMMERCE AND TRADE § 7101 

serve and strengthen women’s business enterprise and 

to ensure full participation by women in the free enter-

prise system. 
(b) Each department and agency shall take affirma-

tive action in support of women’s business enterprise in 

appropriate programs and activities including but not 

limited to: 
(1) management, technical, financial and procure-

ment assistance, 
(2) business-related education, training, counseling 

and information dissemination, and 
(3) procurement. 
(c) Each department or agency empowered to extend 

Federal financial assistance to any program or activity 

shall issue regulations requiring the recipient of such 

assistance to take appropriate affirmative action in 

support of women’s business enterprise and to prohibit 

actions or policies which discriminate against women’s 

business enterprise on the ground of sex. For purposes 

of this subsection, Federal financial assistance means 

assistance extended by way of grant, cooperative agree-

ment, loan or contract other than a contract of insur-

ance or guaranty. These regulations shall prescribe 

sanctions for noncompliance. Unless otherwise speci-

fied by law, no agency sanctions shall be applied until 

the agency or department concerned has advised the 

appropriate person or persons of the failure to comply 

with its regulations and has determined that compli-

ance cannot be secured by voluntary means. 
1–102. For purposes of this Order, affirmative action 

may include, but is not limited to, creating or support-

ing new programs responsive to the special needs of 

women’s business enterprise, establishing incentives to 

promote business or business-related opportunities for 

women’s business enterprise, collecting and dissemi-

nating information in support of women’s business en-

terprise, and insuring to women’s business enterprise 

knowledge of and ready access to business-related serv-

ices and resources. If, in implementing this Order, an 

agency undertakes to use or to require compliance with 

numerical set-asides, or similar measures, it shall state 

the purpose of such measure, and the measure shall be 

designed on the basis of pertinent factual findings of 

discrimination against women’s business enterprise and 

the need for such measure. 
1–103. In carrying out their responsibilities under Sec-

tion 1–1, the departments and agencies shall consult 

the Department of Justice, and the Department of Jus-

tice shall provide legal guidance concerning these re-

sponsibilities. 

1–2. ESTABLISHMENT OF THE INTERAGENCY COMMITTEE 

ON WOMEN’S BUSINESS ENTERPRISE 

1–201. To help insure that the actions ordered above 

are carried out in an effective manner, I hereby estab-

lish the Interagency Committee on Women’s Business 

Enterprise (hereinafter called the Committee). 
1–202. The Chairperson of the Committee (hereinafter 

called the Chairperson) shall be appointed by the Presi-

dent. The Chairperson shall be the presiding officer of 

the Committee and shall have such duties as prescribed 

in this Order or by the Committee in its rules of proce-

dure. The Chairperson may also represent his or her de-

partment, agency or office on the Committee. 
1–203. The Committee shall be composed of the Chair-

person and other members appointed by the heads of 

departments and agencies from among high level pol-

icy-making officials. In making these appointments, 

the recommendations of the Chairperson shall be taken 

into consideration. The following departments and 

agencies and such other departments and agencies as 

the Chairperson shall select shall be members of the 

Committee: the Departments of Agriculture; Com-

merce; Defense; Energy; Health and Human Services; 

Housing and Urban Development; Interior; Justice; 

Labor; Transportation; Treasury; the Federal Trade 

Commission; General Services Administration; Na-

tional Science Foundation; Office of Federal Procure-

ment Policy; and the Small Business Administration. 

These members shall have a vote. Nonvoting members 

shall include the Executive Director of the Committee 

and at least one but no more than three representatives 

from the Executive Office of the President appointed by 

the President. 

1–204. The Committee shall meet at least quarterly at 

the call of the Chairperson, and at such other times as 

may be determined to be useful according to the rules 

of procedure adopted by the Committee. 

1–205. The Administrator of the Small Business Ad-

ministration shall provide an Executive Director and 

adequate staff and administrative support for the Com-

mittee. The staff shall be located in the Office of the 

Chief Counsel for Advocacy of the Small Business Ad-

ministration, or in such other office as may be estab-

lished specifically to further the policies expressed 

herein. Nothing in this Section prohibits the use of 

other properly available funds and resources in support 

of the Committee. 

1–3. FUNCTIONS OF THE COMMITTEE 

The Committee shall in a manner consistent with 

law: 

1–301. Promote, coordinate and monitor the plans, 

programs and operations of the departments and agen-

cies of the Executive Branch which may contribute to 

the establishment, preservation and strengthening of 

women’s business enterprise. It may, as appropriate, 

develop comprehensive interagency plans and specific 

program goals for women’s business enterprise with the 

cooperation of the departments and agencies. 

1–302. Establish such policies, definitions, procedures 

and guidelines to govern the implementation, interpre-

tation and application of this order, and generally per-

form such functions and take such steps as the Com-

mittee may deem to be necessary or appropriate to 

achieve the purposes and carry out the provisions here-

of. 

1–303. Promote the mobilization of activities and re-

sources of State and local governments, business and 

trade associations, private industry, colleges and uni-

versities, foundations, professional organizations, and 

volunteer and other groups toward the growth of wom-

en’s business enterprise, and facilitate the coordination 

of the efforts of these groups with those of the depart-

ments and agencies. 

1–304. Make an annual assessment of the progress 

made in the Federal Government toward assisting 

women’s business enterprise to enter the mainstream 

of business ownership and to provide recommendations 

for future actions to the President. 

1–305. Convene and consult as necessary with persons 

inside and outside government to develop and promote 

new ideas concerning the development of women’s busi-

ness enterprise. 

1–306. Consider the findings and recommendations of 

government and private sector investigations and stud-

ies of the problems of women entrepreneurs, and pro-

mote further research into such problems. 

1–307. Design a comprehensive and innovative plan for 

a joint Federal and private sector effort to develop in-

creased numbers of new women-owned businesses and 

larger and more successful women-owned businesses. 

The plan should set specific reasonable targets which 

can be achieved at reasonable and identifiable costs 

and should provide for the measurement of progress to-

wards these targets at the end of two and five years. 

Related outcomes such as income and tax revenues gen-

erated, jobs created, new products and services intro-

duced or new domestic or foreign markets created 

should also be projected and measured in relation to 

costs wherever possible. The Committee should submit 

the plan to the President for approval within six 

months of the effective date of this Order. 

1–4. OTHER RESPONSIBILITIES OF THE FEDERAL 

DEPARTMENTS AND AGENCIES 

1–401. The head of each department and agency shall 

designate a high level official to have the responsibility 

for the participation and cooperation of that depart-
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ment or agency in carrying out this Executive order. 

This person may be the same person who is the depart-

ment or agency’s representative to the Committee. 

1–402. To the extent permitted by law, each depart-

ment and agency upon request by the Chairperson shall 

furnish information, assistance and reports and other-

wise cooperate with the Chairperson and the Commit-

tee in the performance of their functions hereunder. 

Each department or agency shall ensure that system-

atic data collection processes are capable of providing 

the Committee current data helpful in evaluating and 

promoting the efforts herein described. 

1–403. The officials designated under Section 1–401, 

when so requested, shall review the policies and pro-

grams of the women’s business enterprise program, and 

shall keep the Chairperson informed of proposed budg-

et, plans and programs of their departments or agencies 

affecting women’s business enterprise. 

1–404. Each Federal department or agency, within 

constraints of law, shall continue current efforts to fos-

ter and promote women’s business enterprise and to 

support the program herein set forth, and shall cooper-

ate with the Chairperson and the Committee in increas-

ing the total Federal effort. 

1–5. REPORTS 

1–501. The Chairperson shall, promptly after the close 

of the fiscal year, submit to the President a full report 

of the activities of the Committee hereunder during the 

previous fiscal year. Further, the Chairperson shall, 

from time to time, submit to the President the Com-

mittee’s recommendations for legislation or other ac-

tion to promote the purposes of this Order. 

1–502. Each Federal department and agency shall re-

port to the Chairperson as hereinabove provided on a 

timely basis so that the Chairperson and the Commit-

tee can consider such reports for the Committee report 

to the President. 

1–6. DEFINITIONS 

For the purposes of this Order, the following defini-

tions shall apply: 

1–601. ‘‘Women-owned business’’ means a business 

that is at least 51 percent owned by a woman or women 

who also control and operate it. ‘‘Control’’ in this con-

text means exercising the power to make policy deci-

sions. ‘‘Operate’’ in this context means being actively 

involved in the day-to-day management. 

1–602. ‘‘Women’s business enterprise’’ means a 

woman-owned business or businesses or the efforts of a 

woman or women to establish, maintain or develop 

such a business or businesses. 

1–603. Nothing in subsections 1–601 or 1–602 of this 

Section (1–6) should be construed to prohibit the use of 

other definitions of a woman-owned business or wom-

en’s business enterprise by departments and agencies of 

the Executive Branch where other definitions are 

deemed reasonable and useful for any purpose not in-

consistent with the purposes of this Order. Wherever 

feasible, departments and agencies should use the defi-

nition of a woman-owned business in subsection 1–601 

above for monitoring performance with respect to 

women’s business enterprise in order to assure com-

parability of data throughout the Federal Government. 

1–7. CONSTRUCTION 

Nothing in this Order shall be construed as limiting 

the meaning or effect of any existing Executive order. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 7108 of this title. 

§ 7102. Duties of the Interagency Committee 

(a) In general 

The Interagency Committee shall— 
(1) monitor, coordinate, and promote the 

plans, programs, and operations of the depart-

ments and agencies of the Federal Govern-
ment that may contribute to the establish-
ment and growth of women’s business enter-
prise; 

(2) develop and promote new public sector 
initiatives, policies, programs, and plans de-
signed to foster women’s business enterprise; 

(3) review, monitor, and coordinate plans 
and programs, developed in the public sector, 
which affect the ability of women-owned busi-
nesses to obtain capital and credit; 

(4) promote and assist, as appropriate, in the 
development of surveys of women-owned busi-
ness; and 

(5) design a comprehensive plan for a joint 
public-private sector effort to facilitate 
growth and development of women’s business 
enterprise, which plan shall, not later than 1 
year after October 22, 1994, be submitted to the 
President for review. 

(b) Meetings 

The Interagency Committee shall meet not 
less than biannually at such times as the Inter-
agency Committee determines to be necessary 
to perform the duties under subsection (a) of 
this section. A majority of the members of the 
Committee shall constitute a quorum for the ap-
proval of recommendations or reports issued 
pursuant to this section. 

(c) Interaction with Council 

In performing its duties under subsection (a) 
of this section, the Interagency Committee shall 
consult with the Council. The Interagency Com-
mittee may meet jointly with the Council at the 
discretion of the chairperson of the Interagency 
Committee and the chairperson of the Council, 
but not less frequently than twice annually. The 
chairperson of the Interagency Committee shall 
serve as chairperson of any joint meetings of the 
Interagency Committee and the Council. 

(Pub. L. 100–533, title IV, § 402, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 
4193.) 

PRIOR PROVISIONS 

A prior section 402 of Pub. L. 100–533, title IV, Oct. 25, 

1988, 102 Stat. 2694, related to duties of the National 

Women’s Business Council, prior to the general amend-

ment of title IV of Pub. L. 100–533 by Pub. L. 103–403. 

See section 7106 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 7104 of this title. 

§ 7103. Membership of the Interagency Commit-
tee 

(a) In general 

(1) Participants 

The Interagency Committee shall be com-
posed of 1 representative from each of the fol-
lowing: 

(A) The Department of Commerce. 
(B) The Department of Defense. 
(C) The Department of Health and Human 

Services. 
(D) The Department of Labor. 
(E) The Small Business Administration. 
(F) The Department of Transportation. 
(G) The Department of the Treasury. 
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(H) The General Services Administration. 
(I) The Board of Governors of the Federal 

Reserve. 
(J) The Executive staff of the President 

engaged in policymaking activities. 

(2) Appointments 

(A) In general 

Except as provided in subparagraph (B), 
the head of each department and agency list-
ed in paragraph (1) shall, not later than 45 
days after December 2, 1997, designate a rep-
resentative who shall be a policymaking of-
ficial within the department or agency, and 
who shall report directly to the head of the 
agency on the status of the activities of the 
Interagency Committee. 

(B) Small Business Administration 

With respect to the Small Business Admin-
istration, the representative shall be the As-
sistant Administrator of the Office of Wom-
en’s Business Ownership, who also shall 
serve as the vice chairperson of the Inter-
agency Committee and shall report directly 
to the Administrator on the status of the ac-
tivities on the Interagency Committee and 
shall serve as the Interagency Committee 
Liaison to the National Women’s Business 
Council established under section 7105 of this 
title. 

(3) Other participation 

Other representatives of the Federal Govern-
ment not listed in paragraph (1) may partici-
pate in the meetings and functions of the 
Interagency Committee on a temporary basis 
as needed to carry out specific Interagency 
Committee goals. 

(b) Appointment of chairperson 

Not later than 45 days after December 2, 1997, 
the President, in consultation with the Adminis-
trator of the Small Business Administration, 
shall appoint 1 of the members of the Inter-
agency Committee to serve as chairperson. 

(c) Noncompensation 

The members of the Interagency Committee 
shall serve without additional pay for such 
membership. 

(d) Detail of Federal employees 

Upon request by the chairperson of the Inter-
agency Committee, the head of any Federal de-
partment or agency may detail any of the per-
sonnel of such agency to assist the Interagency 
Committee in carrying out its duties under this 
chapter without regard to section 3341 of title 5. 

(Pub. L. 100–533, title IV, § 403, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 4194; 
amended Pub. L. 105–135, title III, § 301, Dec. 2, 
1997, 111 Stat. 2608.) 

CODIFICATION 

December 2, 1997, referred to in subsec. (a)(2)(A), was 

in the original ‘‘the date of enactment of the Small 

Business Administration Reauthorization Act of 1997’’ 

and December 2, 1997, referred to in subsec. (b), was in 

the original ‘‘enactment of the Small Business Admin-

istration Reauthorization Act of 1997’’, both of which 

were translated as meaning the date of enactment of 

the Small Business Reauthorization Act of 1997, Pub. L. 

105–135, which was approved Dec. 2, 1997, to reflect the 

probable intent of Congress. 

PRIOR PROVISIONS 

A prior section 403 of Pub. L. 100–533, title IV, Oct. 25, 

1988, 102 Stat. 2694; Pub. L. 102–191, § 5, Dec. 5, 1991, 105 

Stat. 1591, related to membership of the National Wom-

en’s Business Council, prior to the general amendment 

of title IV of Pub. L. 100–533 by Pub. L. 103–403. See sec-

tion 7107 of this title. 

AMENDMENTS 

1997—Subsec. (a)(2)(A). Pub. L. 105–135, § 301(1), sub-

stituted ‘‘December 2, 1997’’ for ‘‘October 22, 1994’’ and 

inserted before period at end ‘‘, and who shall report di-

rectly to the head of the agency on the status of the ac-

tivities of the Interagency Committee’’. See Codifica-

tion note above. 

Subsec. (a)(2)(B). Pub. L. 105–135, § 301(2), inserted be-

fore period at end ‘‘and shall report directly to the Ad-

ministrator on the status of the activities on the Inter-

agency Committee and shall serve as the Interagency 

Committee Liaison to the National Women’s Business 

Council established under section 7105 of this title’’. 

Subsec. (b). Pub. L. 105–135, § 301(3), substituted ‘‘De-

cember 2, 1997’’ for ‘‘October 22, 1994’’. See Codification 

note above. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

§ 7104. Reports from the Interagency Committee 

Not later than September 30, 1995, and annu-
ally thereafter, the Interagency Committee 
shall transmit, through the Small Business Ad-
ministration, to the President and to the Com-
mittees on Small Business of the Senate and the 
House of Representatives, a report containing— 

(1) a detailed description of the activities of 
the Interagency Committee, including a ver-
batim report on the status of progress of the 
Interagency Committee in meeting its respon-
sibilities and duties under section 7102(a) of 
this title; 

(2) the findings and conclusions of the Inter-
agency Committee; and 

(3) the Interagency Committee’s recom-
mendations for such legislation and adminis-
trative actions as the Interagency Committee 
considers appropriate to promote the develop-
ment of small business concerns owned and 
controlled by women. 

(Pub. L. 100–533, title IV, § 404, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 4194; 
amended Pub. L. 105–135, title III, § 302, Dec. 2, 
1997, 111 Stat. 2608.) 

PRIOR PROVISIONS 

A prior section 404 of Pub. L. 100–533, title IV, Oct. 25, 

1988, 102 Stat. 2695, related to appointment and pay of 

the Director and staff of the National Women’s Busi-

ness Council, prior to the general amendment of title 

IV of Pub. L. 100–533 by Pub. L. 103–403. See section 7107 

of this title. 

AMENDMENTS 

1997—Pub. L. 105–135, § 302(1), in introductory provi-

sions, inserted ‘‘, through the Small Business Adminis-

tration,’’ after ‘‘transmit’’. 

Par. (1). Pub. L. 105–135, § 302(3), inserted before semi-

colon at end ‘‘, including a verbatim report on the 

status of progress of the Interagency Committee in 
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1 So in original. Probably should be capitalized. 

meeting its responsibilities and duties under section 

7102(a) of this title’’. 

Pub. L. 105–135, § 302(2), redesignated par. (2) as (1) and 

struck out former par. (1) which read as follows: ‘‘any 

recommendations of the Council and any comments of 

the Interagency Committee thereon;’’. 

Pars. (2) to (4). Pub. L. 105–135, § 302(2), redesignated 

pars. (2) to (4) as (1) to (3), respectively. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

§ 7105. Establishment of the National Women’s 
Business Council 

There is established a council to be known as 
the National Women’s Business Council, which 
shall serve as an independent source of advice 
and policy recommendations to the Interagency 
Committee, to the Administrator through the 
Assistant Administrator of the Office of Wom-
en’s Business Ownership, to the Congress, and to 
the President. 

(Pub. L. 100–533, title IV, § 405, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 
4195.) 

PRIOR PROVISIONS 

A prior section 405 of Pub. L. 100–533, title IV, Oct. 25, 

1988, 102 Stat. 2696, related to powers of the National 

Women’s Business Council, prior to the general amend-

ment of title IV of Pub. L. 100–533 by Pub. L. 103–403. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 7103, 7108 of this 

title. 

§ 7106. Duties of the Council 

(a) In general 

The Council shall advise and consult with the 
Interagency Committee on matters relating to 
the activities, functions, and policies of the 
Interagency Committee, as provided in this 
chapter. The Council shall meet jointly with the 
Interagency Committee at the discretion of the 
chairperson of the Council and the chairperson 
of the Interagency Committee, but not less than 
biannually. 

(b) Meetings 

The Council shall meet separately at such 
times as the Council deems necessary. A major-
ity of the members of the Council shall con-
stitute a quorum for the approval of recom-
mendations or reports issued pursuant to this 
section. 

(c) Recommendations 

The Council shall make annual recommenda-
tions for consideration by the Interagency Com-
mittee. The Council shall also provide reports 
and make such other recommendations as it 
deems appropriate to the Interagency Commit-
tee, to the President, to the Administrator 
(through the Assistant Administrator of the Of-
fice of Women’s Business Ownership), and to the 
Committees on Small Business of the Senate 
and the House of Representatives. 

(d) Other duties 

The Council shall— 

(1) review, coordinate, and monitor plans 
and programs developed in the public and pri-
vate sectors, which affect the ability of 
women-owned business enterprises to obtain 
capital and credit; 

(2) promote and assist in the development of 
a women’s business census and other surveys 
of women-owned businesses; 

(3) monitor and promote the plans, pro-
grams, and operations of the departments and 
agencies of the Federal Government which 
may contribute to the establishment and 
growth of women’s business enterprise; 

(4) develop and promote new initiatives, 
policies, programs, and plans designed to fos-
ter women’s business enterprise; 

(5) advise and consult with the Interagency 
Committee in the design of a comprehensive 
plan for a joint public-private sector effort to 
facilitate growth and development of women’s 
business enterprise; 

(6) not later than 90 days after the last day 
of each fiscal year, submit to the President 
and to the Committee on Small Business of 
the Senate and the Committee on Small Busi-
ness of the House of Representatives, a report 
containing— 

(A) a detailed description of the activities 
of the council,1 including a status report on 
the Council’s progress toward meeting its 
duties outlined in subsections (a) and (d) of 
this section; 

(B) the findings, conclusions, and recom-
mendations of the Council; and 

(C) the Council’s recommendations for 
such legislation and administrative actions 
as the Council considers appropriate to pro-
mote the development of small business con-
cerns owned and controlled by women. 

(e) Form of transmittal 

The information included in each report under 
subsection (d) of this section that is described in 
subparagraphs (A) through (C) of subsection 
(d)(6) of this section, shall be reported verbatim, 
together with any separate additional, concur-
ring, or dissenting views of the Administrator. 

(Pub. L. 100–533, title IV, § 406, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 4195; 
amended Pub. L. 105–135, title III, § 303, Dec. 2, 
1997, 111 Stat. 2609.) 

PRIOR PROVISIONS 

A prior section 406 of Pub. L. 100–533, title IV, Oct. 25, 

1988, 102 Stat. 2696, related to requirement of reports to 

the President and Congress by the National Women’s 

Business Council, prior to the general amendment of 

title IV of Pub. L. 100–533 by Pub. L. 103–403. 

AMENDMENTS 

1997—Subsec. (c). Pub. L. 105–135, § 303(1), inserted 

‘‘(through the Assistant Administrator of the Office of 

Women’s Business Ownership)’’ after ‘‘Administrator’’. 

Subsec. (d)(6). Pub. L. 105–135, § 303(2), added par. (6). 

Subsec. (e). Pub. L. 105–135, § 303(2), added subsec. (e). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 
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1 So in original. Probably should be section ‘‘5382’’. 

§ 7107. Membership of the Council 

(a) Chairperson 

The President shall appoint an individual to 
serve as chairperson of the Council, in consulta-
tion with the Administrator. The chairperson of 
the Council shall be a prominent business 
woman who is qualified to head the Council by 
virtue of her education, training, and experi-
ence. 

(b) Other members 

The Administrator shall, after receiving the 
recommendations of the Chairman and the 
Ranking Member of the Committees on Small 
Business of the House of Representatives and 
the Senate, appoint, in consultation with the 
chairperson of the Council appointed under sub-
section (a) of this section, 14 members of the 
Council, of whom— 

(1) 4 shall be— 
(A) owners of small businesses, as such 

term is defined in section 632 of this title; 
and 

(B) members of the same political party as 
the President; 

(2) 4 shall— 
(A) be owners of small businesses, as such 

term is defined in section 632 of this title; 
and 

(B) not be members of the same political 
party as the President; and 

(3) 6 shall be representatives of women’s 
business organizations, including representa-
tives of women’s business center sites. 

(c) Diversity 

In appointing members of the Council, the Ad-
ministrator shall, to the extent possible, ensure 
that the members appointed reflect geographic 
(including both urban and rural areas), racial, 
economic, and sectoral diversity. 

(d) Terms 

Each member of the Council shall be ap-
pointed for a term of 3 years. 

(e) Other Federal service 

If any member of the Council subsequently be-
comes an officer or employee of the Federal 
Government or of the Congress, such individual 
may continue as a member of the Council for 
not longer than the 30-day period beginning on 
the date on which such individual becomes such 
an officer or employee. 

(f) Vacancies 

(1) In general 

A vacancy on the Council shall be filled not 
later than 30 days after the date on which the 
vacancy occurs, in the manner in which the 
original appointment was made, and shall be 
subject to any conditions that applied to the 
original appointment. 

(2) Unexpired term 

An individual chosen to fill a vacancy shall 
be appointed for the unexpired term of the 
member replaced. 

(g) Reimbursements 

Members of the Council shall serve without 
pay for such membership, except that members 

shall be entitled to reimbursement for travel, 
subsistence, and other necessary expenses in-
curred by them in carrying out the functions of 
the Council, in the same manner as persons 
serving on advisory boards pursuant to section 
637(b) of this title. 

(h) Executive director 

The Administrator, in consultation with the 
chairperson of the Council, shall appoint an ex-
ecutive director of the Council. Upon the recom-
mendation by the executive director, the chair-
person of the Council may appoint and fix the 
pay of 4 additional employees of the Council, at 
a rate of pay not to exceed the maximum rate of 
pay payable for a position at GS–15 of the Gen-
eral Schedule. All such appointments shall be 
subject to the appropriation of funds. 

(i) Rates of pay 

The executive director and staff of the Council 
may be appointed without regard to the provi-
sions of title 5 governing appointments in the 
competitive service, and except as provided in 
subsection (e) of this section, may be paid with-
out regard to the provisions of chapter 51 and 
subchapter III of chapter 53 of such title relating 
to classification and General Schedule pay 
rates, except that the executive director may 
not receive pay in excess of the annual rate of 
basic pay payable for a position at ES–3 of the 
Senior Executive Pay Schedule under section 
5832 1 of title 5. 

(Pub. L. 100–533, title IV, § 407, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 4196; 
amended Pub. L. 105–135, title III, § 304, Dec. 2, 
1997, 111 Stat. 2609; Pub. L. 106–554, § 1(a)(9) [title 
VII, § 702], Dec. 21, 2000, 114 Stat. 2763, 2763A–701.) 

REFERENCES IN TEXT 

The General Schedule, referred to in subsecs. (h) and 

(i), is set out under section 5332 of Title 5, Government 

Organization and Employees. 
The provisions of title 5 governing appointments in 

the competitive service, referred to in subsec. (i), are 

classified to section 3301 et seq. of Title 5, Government 

Organization and Employees. 

PRIOR PROVISIONS 

A prior section 407 of Pub. L. 100–533, title IV, Oct. 25, 

1988, 102 Stat. 2696; Pub. L. 103–81, § 11, Aug. 13, 1993, 107 

Stat. 783, related to authorization of appropriations to 

carry out this chapter, prior to the general amendment 

of title IV of Pub. L. 100–533 by Pub. L. 103–403. See sec-

tion 7110 of this title. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–554, § 1(a)(9) [title VII, 

§ 702(1)], substituted ‘‘The President’’ for ‘‘Not later 

than 45 days after December 2, 1997, the President’’. 
Subsec. (b). Pub. L. 106–554, § 1(a)(9) [title VII, § 702(2)], 

in introductory provisions, substituted ‘‘The Adminis-

trator’’ for ‘‘Not later than 60 days after December 2, 

1997, the Administrator’’ and struck out ‘‘the Assistant 

Administrator of the Office of Women’s Business Own-

ership and’’ after ‘‘in consultation with’’. 
Subsec. (d). Pub. L. 106–554, § 1(a)(9) [title VII, § 702(3)], 

struck out before period at end ‘‘, except that, of the 

initial members appointed to the Council— 
‘‘(1) 2 members appointed under subsection (b)(1) of 

this section shall be appointed for a term of 1 year; 
‘‘(2) 2 members appointed under subsection (b)(2) of 

this section shall be appointed for a term of 1 year; 

and 



Page 1687 TITLE 15—COMMERCE AND TRADE § 7110 

‘‘(3) each member appointed under subsection (b)(3) 

of this section shall be appointed for a term of 2 

years’’. 
Subsec. (h). Pub. L. 106–554, § 1(a)(9) [title VII, § 702(4)], 

substituted ‘‘The Administrator’’ for ‘‘Not later than 60 

days after October 22, 1994, the Administrator’’. 
1997—Subsec. (a). Pub. L. 105–135, § 304(1), made substi-

tution in original which was executed by substituting 

‘‘December 2, 1997’’ for ‘‘October 22, 1994’’ to reflect the 

probable intent of Congress. 
Subsec. (b). Pub. L. 105–135, § 304(2)(A)–(C), in intro-

ductory provisions made substitution in original which 

was executed by substituting ‘‘December 2, 1997’’ for 

‘‘October 22, 1994’’ to reflect the probable intent of Con-

gress, inserted ‘‘, after receiving the recommendations 

of the Chairman and the Ranking Member of the Com-

mittees on Small Business of the House of Representa-

tives and the Senate,’’ after ‘‘the Administrator shall’’, 

and substituted ‘‘14’’ for ‘‘9’’. 
Subsec. (b)(1), (2). Pub. L. 105–135, § 304(2)(D), (E), sub-

stituted ‘‘4’’ for ‘‘2’’ in introductory provisions. 
Subsec. (b)(3). Pub. L. 105–135, § 304(2)(F), substituted 

‘‘6’’ for ‘‘5’’, struck out ‘‘national’’ after ‘‘representa-

tives of’’, and inserted before period at end ‘‘, including 

representatives of women’s business center sites’’. 
Subsec. (c). Pub. L. 105–135, § 304(3), inserted ‘‘(includ-

ing both urban and rural areas)’’ after ‘‘geographic’’. 
Subsec. (d). Pub. L. 105–135, § 304(4), added subsec. (d) 

and struck out heading and text of former subsec. (d). 

Text read as follows: ‘‘The term of service of the mem-

bers of the Council shall be 3 years.’’ 
Subsec. (f). Pub. L. 105–135, § 304(5), added subsec. (f) 

and struck out heading and text of former subsec. (f). 

Text read as follows: ‘‘A vacancy on the Council shall, 

not later than 30 days after the date on which the va-

cancy occurs, be filled in the same manner in which the 

original appointment was made.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

§ 7108. Definitions 

For purposes of this chapter— 
(1) the term ‘‘Administration’’ means the 

Small Business Administration; 
(2) the term ‘‘Administrator’’ means the Ad-

ministrator of the Small Business Administra-
tion; 

(3) the term ‘‘control’’ means exercising the 
power to make policy decisions concerning a 
business; 

(4) the term ‘‘Council’’ means the National 
Women’s Business Council, established under 
section 7105 of this title; 

(5) the term ‘‘Interagency Committee’’ 
means the Interagency Committee on Wom-
en’s Business Enterprise, established under 
section 7101 of this title; 

(6) the term ‘‘operate’’ means being actively 
involved in the day-to-day management of a 
business; 

(7) the term ‘‘women’s business enterprise’’ 
means— 

(A) a business or businesses owned by a 
woman or a group of women; or 

(B) the establishment, maintenance, or de-
velopment of a business or businesses by a 
woman or a group of women; and 

(8) the term ‘‘women-owned business’’ means 
a small business which a woman or a group of 
women— 

(A) control and operate; and 
(B) own not less than 51 percent of the 

business. 

(Pub. L. 100–533, title IV, § 408, as added Pub. L. 
103–403, title IV, § 413, Oct. 22, 1994, 108 Stat. 
4197.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 656 of this title. 

§ 7109. Studies and other research 

(a) In general 

The Council may conduct such studies and 
other research relating to the award of Federal 
prime contracts and subcontracts to women- 
owned businesses, to access to credit and invest-
ment capital by women entrepreneurs, or to 
other issues relating to women-owned busi-
nesses, as the Council determines to be appro-
priate. 

(b) Contract authority 

In conducting any study or other research 
under this section, the Council may contract 
with one or more public or private entities. 

(Pub. L. 100–533, title IV, § 409, formerly § 410, as 
added Pub. L. 105–135, title III, § 307, Dec. 2, 1997, 
111 Stat. 2611; renumbered § 409 and amended 
Pub. L. 106–554, § 1(a)(9) [title VII, § 704], Dec. 21, 
2000, 114 Stat. 2763, 2763A–701.) 

PRIOR PROVISIONS 

A prior section 409 of Pub. L. 100–533, as added Pub. 

L. 105–135, title III, § 306, Dec. 2, 1997, 111 Stat. 2610, re-

lated to the National Women’s Business Council pro-

curement project, prior to repeal by Pub. L. 106–554, 

§ 1(a)(9) [title VII, § 703], Dec. 21, 2000, 114 Stat. 2763, 

2763A–701. 

Another prior section 409 of Pub. L. 100–533 was re-

numbered section 410 and is classified to section 7110 of 

this title. 

AMENDMENTS 

2000—Pub. L. 106–554 amended section catchline and 

text generally. Prior to amendment, text provided con-

ditional authorization for the Council to conduct stud-

ies and research relating to the award of Federal prime 

contracts and subcontracts to women-owned businesses 

or to issues relating to access to credit and investment 

capital by women entrepreneurs and to contract with 

other entities to conduct such studies and research. 

EFFECTIVE DATE 

Section effective Oct. 1, 1997, see section 3 of Pub. L. 

105–135, set out as an Effective Date of 1997 Amendment 

note under section 631 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 7110 of this title. 

§ 7110. Authorization of appropriations 

(a) In general 

There is authorized to be appropriated to 
carry out this chapter $1,000,000, for each of fis-
cal years 2001 through 2003, of which $550,000 
shall be available in each such fiscal year to 
carry out section 7109 of this title. 

(b) Budget review 

No amount made available under this section 
for any fiscal year may be obligated or expended 
by the Council before the date on which the 
Council reviews and approves the operating 
budget of the Council to carry out the respon-
sibilities of the Council for that fiscal year. 
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(Pub. L. 100–533, title IV, § 410, formerly § 409, as 
added Pub. L. 103–403, title IV, § 413, Oct. 22, 1994, 
108 Stat. 4197; renumbered § 411 and amended 
Pub. L. 105–135, title III, § 305, Dec. 2, 1997, 111 
Stat. 2610; renumbered § 410 and amended Pub. L. 
106–554, § 1(a)(9) [title VII, § 705], Dec. 21, 2000, 114 
Stat. 2763, 2763A–702.) 

PRIOR PROVISIONS 

A prior section 410 of Pub. L. 100–533 was renumbered 

section 409 and is classified to section 7109 of this title. 

AMENDMENTS 

2000—Pub. L. 106–554 amended section catchline and 

text generally. Prior to amendment, text authorized 

appropriations to carry out this chapter for fiscal years 

1998 through 2000 and limited obligation or expenditure 

of those funds prior to the budget review by the Council 

for that fiscal year. 

1997—Pub. L. 105–135 amended section catchline and 

text generally. Prior to amendment, text read as fol-

lows: ‘‘There are authorized to be appropriated for each 

of fiscal years 1995 through 1997, to carry out this chap-

ter, $350,000.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 


